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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—^an innovation in encyclopedic writing—must immediately 
commend itself. 


A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legfal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 


Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 


Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill. Its many excellent editorial featur^ 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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McGIoin (La.) 

McLean (U.S.) 
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Mills (N.Y.) 
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Moore Indian App. 
Moore K.B. 

Moore P.C. 
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Moore’s Common Pleas (Eng.) 
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N.C.T.Rep. 

N.D. 

N.E. 

N.E.2d 

Neb. 

Neb.Uno£e. 

Nels. 

NelsAbr. 


Nev. 

Newb.Adm. 

Newfonndl. 

Newf.Sel.Cas. 

NewRep. 

NewSess.Cas. 

New Zeal.L. 
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Pardons 

Parent and Child 

Parliamentary Law 

Parties 

Partition 

Partnership 

Party Walls 

Patents 

Paupers 

Pawnbrokers 

Payment 

Penalties 

Pensions 

Pent Roads 

Peonage 

Perjury 

Perpetuities 

Physicians and Surgeons 

Pilots 

Piracy 

Pleading 

Pledges 

Poisons 

Possessory Warrant 
Post Office 
Powers 

Principal and Surely’ 

Prison® 

Private Roads 

Prize Fighting 

Process 

Profanity 

Prohibition 

Property 

Prostitution 

Public Administrative Bodies 
and Procedure 
Public Lands 
Public Utilities 
Quietmg Title 


Quo Warranto 

Railroads 

Rape 

Real Actions 
Receivers 

Receiving Stolen Goods 
Recognizances 
Records 
References 

Reformation of Instruments 
Reformatories 
Registers of Deeds 
Registration of Land Titles 
Release 

Religious Societies 

Removal of Causes 

Replevin 

Reports 

Rescue 

Review 

Rewards 

Right of Privacy 

Riot 

Robbery 

Sales 

Salvage 

Schools and School Districts 

Scire Facias 

Seals 

Seamen 

Searches and Seizures 

Seduction 

Sequestration 

Set-Off and Counterclaim 

Sheriffs and Constables 

Shipping 

Signatures 

Slaves 

Social Security and Public 
Welfare 
Sodomy 

Specific Performance 

Spendthrifts 

States 

Statutes 

Steam 

Stenographers 

Stipulations 

Street Railroads 

Submission of Controversy 

Subrogation 

Subscriptions 

Suicide 


Summary Proceedings 
Sunday 
Supersedeas 
Taxation 

Telegraphs, Telephones, 
Radio, and Television 
Tenancy in Common 
Tender 
Territories 
Theaters and Shows 
Threats and Unlawful 
Communications 
Time 
Torts 
Towage 
Towns 

Trade-Marks, Trade-Names, 
and Unfair Competition 
Trade Unions 

Trading Stamps and Coupons 

Treason 

Treaties 

Trespass 

Trespass to Try Title 
Trial 

Trover and Conversion 
Trusts 

Turnpikes and Toll Roads 

Undertakings 

United States 

United States Commissioners 

United States Marshals 

Unlawful Assembly 

Use and Occupation 

Usury 

Vagrancy 

Vendor and Purchaser 
Venue 

War and National Defense 
Warehousemen and Safe 
Depositaries 
Waste 
Waters 
Weapons 

Weights and Measures 

Wharves 

Wills 

Witnesses 

Woods and Forests 

Work and Labor 

Workmen's Compensation 

Zoning 



TITLES IN THIS VOLUME 


Page 

Appearances . 3 

Apprentices . 95 

Arbitration and Award. 148 

Architects .295 

Army and Navy.344 

Arrest . 568 

Arson . 717 

Assault and Battery. 793 

Assignments .1041 

Assignments for Benefit of Creditors.1211 


6C.J.S. 


xxiit 













CORPUS JURIS 
SECUNDUM 

VOLUME SIX 


PPEAR. In its primary sense, the word refers 
that which is seen by the eye.^ As a verb, to ap- 
jar in person,^ or to exhibit oneseK so as to be 
sible;^ to come or be in sight; to be in view; to 
jcome visible.^ In a derived sense, to become visi- 
e or clear to the apprehension of the mind; to 
) known as a subject of observation or compre¬ 
ssion or as a thing proved; to be obvious or mani- 
st;5 signifying that which is obvious, or known, 
■ clear, or made clear by evidence or reasoning;® 
.at which is proved or shownJ The word has also 
sen defined as meaning to have a certain semblance, 
look,® to seem.® 

Phrases: "Appear and claim,”l® "appear beyond 


reasonable doubt,"appear by affidavit,"appear 
conspicuously,^^!® "appear in court,"appear of 
record,^'!® "clearly appear,”!® "if any such ap- 
pears,”!7 "if it appears,”!® "if it shall appear,”!® 
"if the foregoing facts shall appear,”®^ ^'may sue, 
appear, and defend,”®! "right to appear,”®® "shall 
be made to appear,”®® and "unless it shall appear;”®^ 
also "appears by the record,”®® "appears on the as¬ 
sessors’ books,”®® "appears on the face of the rec¬ 
ord,”® ^ and "appears to have been his intention.”®® 

Appeared 

The word has been defined or employed as mean¬ 
ing admitted; undisputed.®® 


Gorham v. Luckett, 6 B.Mon. 
(Ky.) 146, 165, quoted In Boman v. 
Morgran, 50 So. 273, 162 Ala. 133, 
141. 

Campbell v. McDonald, 10 Watts 
(Pa.) 179, 182—4 C.J. p 1309 note 9. 

Campbell v. McDonald, supra—4 
C.J. p 1309 note 6. 

Webster New IntD., quoted in 
Central Surety & Insurance Corpo¬ 
ration V. Industrial Commission of 
Colorado, 271 P. 617, 619, 84 Colo. 
481. 

Colo.—Central Surety & Insur¬ 
ance Corporation v. Industrial 
Commission of Colorado, supra, 
jr.—^Equitable Life Assur, Soc. of 
TT. S. V. Johnson’s Adm’r, 77 S.W. 
(2d) 943, 945, 257 Ky. 306. 

Roman v. Morgan, 50 So. 273, 276, 
162 Ala. 133—3 C.J. p 1309 note 7. 
“PTtrports” distinguished.—Young 
Perkins, 12 N.W. 515, 516, 29 Minn. 
3. 

State V. Crofford, 110 N.W. ^21, 
9^5, 133Mowa 478. 

Webster New Int. D. See Equita¬ 
ble Life Assurance Society of Unit¬ 


ed States V. Johnson’s Adm’r, 77 S.‘ 
W.(2d) 943, 945, 257 Ky. 306. 

9. Jones v. Commonwealth, 46 S.W. 
217, 218, 20 Ky.L. 355. See Mimbs 
V. State, 58 S.E. 499, 500, 2 Ga.App. 
387. 

10. State V. Smith, 12 P. 121, 123, 70 
Cal. 153—Carrasco v. State, 7 P. 
766, 767, 67 CaL 385. 

11. State V. Crofford, 110 N.W. 921, 
925, 133 Iowa 478. 

12. Mackubin v. Smith, 5 Minn. 367, 
370—3 C.J. P 1309 note 9. 

13. Oglesby Co. v. Lindsey, 72 S.B. 
672, 676, 112 Va. 767, Ann.Cas.l913B 
913. 

14t. Bennett v. Rodgers, 225 S.W. 

101, 205 Mo.App. 458. 

15w King V. Jones, 83 So. 531, 121 
Miss. 319. 

la Mannington v. Hocking Valley 
R Co., (C.C.Ohio) 183 F. 133, 153, 
154. 

17. Nicholson v. State, 106 P. 929, 
931, IS Wyo. 298. 

1& Jiiirtter of Schreiber, 98 N.Y.S. 
483, 484, 112 App.Div* 495-^atter 
of Goodwin, 88 N.Y.S. 734, 95 App. 
Div. 183. 


19. State V. Powell, 27 So. 927, 932, 
77 Miss. 543, 48 L.R.A. 652—4 C.J. 
p 1310 note 21 [b]. 

2a People V. Macon County, 19 Ill. 
App. 264, 265, 268. 

21. Boehmer v. Big Rock Creek Irr. 
Dist, 48 P. 908, 911, 117 Cal. 19. 

22. Dundee Mortgage & Trust In¬ 
vest. Co. V. Charlton, (C.C.Or.) 32 
F. 192, 194, 13 Sawy. 25. 

23. Crotts V. Southern R. Co., (C.C. 
N.C.) 90 P. 1, 2. 

24. Wilson V. Fosket, 6 Mete. (Mass.) 
400, 404, 39 Am.D. 736. 

25. Bank of Lexington v. Cooper, 76 
So. 659, 662, 115 Miss. 782. 
“Appears on the face of the record” 

equivalent.—^Bank of Lexington v. 
Cooper, 76 So. 659, 662, 115 Miss. 782. 

2a Welsh V. Briggs. 90 N.E. 1146, 
1148, 204 Mass. 540. 

27. Bank of Lexington v. Cooper, 76 
So. 659, 662, 115 Miss. 782. 

2a Spear v. Stanley, 149 A. 603, 605, 
129 Me. 55, 75 A.LJR. 470.. 

29. Neal v. Scherber, 93 N.EL 628^ 
629, 207 Mass. 323. 
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Phrases: "Appeared from the evidence^^o and witness,”40 "appearance of danger,"appearance 
"facts appeared hemia,”^^ "appearance thereto,"entry of 

appearanee,^'44 "equivalent of an appearance,”^® 

APPEARANCE. Act of appearing;32 act of pre- "general entry of appearance,”46 "rights incident to 
senting oneself;®^ external show or semblance, ex- appearance,”^^ "waived by appearance,”^^ and "with- 
hibited as in color, shape, dress, or mien; outward drawal of . . . appearanceand also, as ad- 
seeming or aspect.^^ jective, ^^appearance bond,”®® ‘^appearance day, ®^ 

"appearance docket,”®2 and "appearance term” see 
Phrases: "Appearance aside from pleading,”®® q j ^ 875 notes 54-66]. 

"appearance at the succeeding term,”®® "appearance 

by attorney,”®^ "appearance in court,”®s "appear- APPEARANCE DE BENE ESSE. See Appearances 


ance in the bankruptcy court,”®® " 

30k Neal V. Scherber, 93 N.B. 628« 
629, 207 Mass. 323. 

31. Banchau v. Hutland B. Co.. 43 A. 
11, 12, 71 Vt. 142, 76 Am.S.B. 761. 

32^ Webster New Int.I>., quoted In 
Central Surety & Insurance Cor¬ 
poration V. Industrial Commission 
of Colorado, 271 P. 617, 619, 84 
Colo. 481. 

33k Century D. 

34s. Standard D. 

35k In re Pugret Sound Engineering: 
Co., (D.C.Wash.) 270 F. 363. 354. 

36. Kelly v. A. B. Crouch Grain Co., 
(Tex.Civ.App.) 174 S.W. 630. 631. 

37. Ala.—McAdams v. Windham, 68 
So. 51, 52, 191 Ala. 287. 

Cal.—Chaplin v. Superior Court in 
and for Iios Angeles County, 253 P. 
954, 955, 81 Cal.App. 367. 

N.Y.—^People ex rel. Bellanca v. 
Moran, 257 N.Y.S. 9, 13, 235 App. 
Div. 317—^In re Ford’s Estate, 163 
N.Y.S. 960, 98 Misc. 100. 

See Appearances § 2. 

38. Kan.—^Bristow v. First Trust Co. 
of Wichita, 38 P.(2d) 108, 114, 140 
Kan. 711. 

Mo.—^Bennett v. Bodgers, 225 S.W. 
101, 205 MoA^pp. 458. 

See also title Appearances in this 
volume. 

39k In re Ohio Copper Mining Co., 
(D-ON-Y.) 241 P. 711, 712. 

401 Emery Bry Goods Co, v. Be Hart, 
130 IlLApp. 244, 251. 

41. Phipps V. State, 36 S.W, 753, 765, 
86 Tex.Cr. 216. 

48 . Central Surety & Insurance Cor¬ 
poration V. Industrial Commission 
of Colorado, 271 P. 617, 619, 84 Colo. 
481. 

43L IJ.S.—Marine Midland Trust Co. 
of New York v. Irving Trust Co., 
<B.C.N.Y.) 66 P.(2d> 385, 387—In 
re Milwaukee Lodge No. 46 of the 
B^ievolent and Protective Order of 
Elks of IT. Sm. (B.CWls.) 12 P. 
Supp. 854, 861. 

Ala.—Hammons v. Hammons, 153 So. 
210, 213, 228 Ala 264. 

Aifc-HB^arrison . V, Bank of Pordyce, 
12 aW.4^).400* 401, 178 Ark. 760.i 


appearance of a | § 1. 

Cal.—Altpeter v. Postal Telegraph 
Cable Co., 148 P. 241, 244, 26 Cal. 
App. 705. 

Ga.—Harper. V. Allen, 154 S.E. 651, 41 
GaApp. 736. 

Idaho.—^Washington County Land & 
Bevelopment Co. v. Weiser Nat. 
Bank, 146 P. 116, 118, 26 Idaho 717 
—State V. American Surety Co. of 
New York, 146 P. 1097, 1100, 26 
Idaho 652, Ann.Cas.l916B 209. 

Ill.—^Brown v. Van Keuren, 172 N.E. 
1, 2. 340 HL 118. 

Ind.—Schaffner v. Preston Oil Co., 164 
N.E. 780, 785. 94 Ind.App. 554. 
Iowa—Kalde v. Kalde, 222 N.W. 351, 
352, 207 Iowa 121. 

Mich.—Wieser v. Bichter, 225 N.W. 

642, 543, 247 Mich. 62. 

Miss.— S. A. Maloney & Co. v. Tatum, 
99 So. 129, 130, 184 Miss. 714. 
N.Y.—In re Landau, 243 N.Y.S. 732, 
736, 230 App.Biv. 308. 

Or.—Walters v. Bock Commission of 
City of Portland, 270 P. 778, 779, 
126 Or. 487—Spitzer v. The Annette 
Bolph, 218 P. 748, 749, 110 Or. 461. 
S.B.—Stevens v, Jas. A. Smith Lum¬ 
ber Co., 222 N.W. 665, 666, 64 S.B, 
170. 

Tex.—^McElyea v. Parker, (Com.App.) 
81 S.W.(2d) 649, 652—Waco Hilton 
Hotel Co. V. Waco Bevelopment Co„ 
(Civ.App.) 75 S.W.(2d) 968, 971— 
Peterson & Tri-dik v. Mueller-Hu- 
ber Grain Co., (Civ,App.) 58 S.W. 
(2d) 890, 892—Cornelius v. Early, 
(Civ.App.) 24 S.W.(2d) 757, 761— 
Byer v. Johnson, (Civ.App.) 19 S. 
W.(2d) 421, 426—^Texas Employers* 
Ins. Ass’n v. Evans, (Civ.App.) 2 
S.W.(2d) 666—Plinn v. Krotz, (Civ. 
App.) 293 S.W. 625, 626—City of 
Seymour v. Montgomery, (Civ.App.) 
209 S,W. 237, 240. 

Utah.—^Myers v. Myers, 218 P. 123, 
124, 62 Utah 90, 30 A.L.R. 74. 

Wash—Jesseph v. Carroll, 219 P. 429, 
431, 126 Wash. 661. 

44. Ky.—‘Barr v. Borman, 60 S.W. 
(2d) 939, 941, 249 Ky. 367—Gana- 
way V. Ganaway*s Adm’r, 56 S.W. 
(2d) 4, 5 ; 246 Ky. 722—Gray v. Gra- 
ziani, 178 S.W. 1070, 1073, 165 Ky. 
77L ‘ 


2 


Tex.—^Alexander v. Bavis, (Civ.App.) 

57 S.W.(2d) 364, 355. 

Wis.—^Bauphln v. Landrigan, 205 N. 

W. 667, 658. 187 Wis. 633. 

See Appearances $ 10. 

45. Benson v. Benson, 169 P. 369, 
370, 176 Cal. 649. 

46L Minn.—State ex rel. Northwest¬ 
ern Nat. Bank of Minneapolis v. 
Bistrict Court, Eleventh Judicial 
Bist., St. Louis County, 258 N.W. 
7, 9, 192 Minn. 602. 

Ohio.—State ex rel. Bennett v. Indus¬ 
trial Commission of Ohio, 198 N.R 
56. 57, 60 Ohio App. 269. 

47. Metal Shelter Co. v. Posdlck. 172 
N.Y.S. 273, 275. 

48. Acree v. State, (Tex.CJiv.App.) 
47 S.W.(2d) 907, 909. 

49. Bavidson v. Graham, 144 P. 147, 
149, 26 Cal.App. 484. See Appear¬ 
ances §§ 26-29. 

50. Mears v. Speight, 49 N.C. 420, 
421. See also the title Bail. 

61. Hartman y. Byrd, (Tex.Civ. 

App.) 47 S.W.(2d) 659. 661. 

Phrase defiiied 

(1) The day for appearing; that 
on which the parties are bound to 
come into court.—^Black L, B. 

(2) Under a particular statute the 
day provided for in the notices for 
the hearing on confirmation of the 
assessment.—^Becatur v. Barteau, 108 
N.B. 601, 260 Ill. 612, 616. 

"Default day»» synonymous.^—Cru- 
ger v. McCracken, (Tex.Civ.App.) 26 
S.W. 282, 283. 

"Betom dasr” synonymoiis.»Likins 
V. Conn, 35 Pa.Co. 661, 662—^Branch 
V. Webb, 7 Leigh (34 Va.) 871, 379. 

58h See McAdams v. Windham, 68 
So. 61, 62, 191 Ala. 287. 

Docket kept by the clerk of the 
court, in which appearances are en¬ 
tered, containing also a brief abstract 
of all the proceedings In the cause.— 
Black L. B., citing McAdams v. Wind¬ 
ham, 68 So. 61, 62, 191 Ala. 287. 

^^ar docket” dlstingrnished—Gif- 
I ford V. Cole, 10 N.W» 672, 57 iQwa 272, 


.: j 
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APPEARANCES 

This Title includes acts or proceedings by which parties to civil actions in general place themselves before 
: court, personally or by representation; nature, requisites, and validity of entry or notice of appearance, 
i filing and service thereof; withdrawal of or setting aside appearance; what constitutes general or 
icial appearance, and operation and effect thereof as a submission to the jurisdiction and waiver of objec- 
ns thereto, or of objections to defects, irregularities, etc, in process or service thereof; and effect of fail- 
i to appear. 


Matters not in this Title, treated eisewhere in this work, see Descriptive-Word Index 
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§ 1 


§ 1. Definition, Nature, and Kinds 

a. Definition and nature 

b. Distinctions 

c. Kinds of appearance 

a. Definition and Nature 

An appearance is ordinarily an overt act by which a 
party comes into court and submits himself to its jurisdic¬ 
tion. 

Used broadly, the term ‘"appearance** means the 
coming into court by either party to an action but 
in its common and particular use it signifies an overt 
act by which a person against whom suit has been 
commenced submits himself to the jurisdiction of the 
court,2 and is his first act therein.^ 

b. Distinctions 

An appearance Is distinguishable from both process 
which may compel an appearance, and pleadings which 
may amount to an appearance. 

Although, as is shown infra § 12, the filing of a 
pleading may operate as an appearance, yet appear¬ 
ance and pleading to the action or suit are two dis¬ 
tinct acts,^ and in precise thinking cannot properly 
be regarded as s3monymous.5 

In contradistinction to service of process which 

1. U.S.—^Everett Ry., Light & Pow¬ 
er Co. V. United States, (D.C. 

Wash.) 236 F. 806. 

S.C.—Stephens v. Ringling, 86 S.K 
683, 102 S.C. 333. 

4 C.J. p 1314 note 1. 

'^Appearance means the coming in¬ 
to court as a party in a proceeding 
and asking relief in the progress of 
the cause."—^Everett Ry., Light & 

Power Co. v. United States, (D.C. 

Wash.) 236 P. 806, 808. 

d. N.T.—Citizens' Trust Co. of Uti¬ 
ca V. R. Prescott & Son, 223 N.T.S. 

191, 221 App.Div. 426. 

Ohio.—^Dayton Morris Plan Bank v. 

Graham, 191 N.E. 817, 47 Ohio App. 

310. 

S.C.—Stephens v. Ringling, 86 S.B. 

683, 102 S.C. 333. 

Wis.—^Dauphin v. Landrigan, 205 N. 

W. 657, 187 Wis. 633. 

' C.J. p 1314 note 2. 

3* Ky.—^Brumleve v. Cronan, 197 S. 

W. 498, 504, 176 Ky. 818. 

S.C.—Stephens v. Ringling, 86 S.B. 

683, 102 S.C. 333. 

4 C.J. p 1315 note 3. 

4 . Dauphin v. Landrigan, 205 N.W. 

557, 187 Wis. 633—4 C.J. p 1315 
note 4. 

2 Tot answer 

An appearance by a writing where¬ 
by defendant appears is not an an¬ 
swer within the meaning of a stat¬ 
ute taxing stenographer’s fees where 


without more brings defendant into the court’s ju¬ 
risdiction, an appearance is effected by some af¬ 
firmative act of defendant,® although the same may 
be in response to the service of process.^ 

c. Kinds of Appearance 

(1) Compulsory, voluntary, or optional 

appearance 

(2) General or special appearance 

(3) Conditional or de bene esse appear¬ 

ance 

(4) Gratis appearance 

(5) Subsequent appearance 

(1) Compulsory, Voluntary, or Optional Ap¬ 
pearance 

An appearance is voluntary where It Is an entirely 
free act; optional where it is only necessary to appear 
to save a right; and compulsory where it has been com¬ 
pelled by action of the other party. 

Plaintiff’s appearance and invocation of the ju¬ 
risdiction of the court is always voluntary,® but the 
appearance of others is compulsory, voluntary, or op¬ 
tional, depending on whether it is compelled by plain¬ 
tiff’s action, entered freely, or made by one not 
obliged to appear, but who applies to do so to save 
a right.® 

! 

commenced submits himself to the 
jurisdiction of the court in the par¬ 
ticular suit."—^McCoy v. Watson, 122 
So. 368, 154 Miss. 307, denying sug¬ 
gestion of error, 121 So. 116, 153 
Miss. 416. 

(2) "Any action of a defendant 
which amounts to an intention to 
enter his appearance and be in court 
is a voluntary appearance. A volun¬ 
tary appearance may be by formal 
writing as in this case, or It may be 
by informal parol action, but in ei¬ 
ther case, if it is manifestly the in¬ 
tention by the formal writing to en¬ 
ter his appearance, he will he held 
bound by his act.”—^Kirk v. Bonner, 
57 S.W.(2d) 802, 804, 186 Ark. 1063. 

(3) Thus there Is a voluntary ap¬ 
pearance where defendant signs a pa¬ 
per whereby he waives service of 
summons and enters his appearance 
in the cause.—^Wooden Tii Wooden, 
239 P. 231. 113 Okl. 81. 

(4) Where no process of court 
compels the appearance of a nonresi¬ 
dent whose property has been seized 
under legal process his appearance to 
obtain an injunction against the 
seizure of the property is a volun¬ 
tary appearance if he could have 
personally kept away and exercised 
his rights through a curator ad hoc. 
—Dawson v. Prazar, 90 So. 570, 150 
La. 203. 

(5) "If the sheriff should have the 
summons in hand to deliver to the 


an answer is filed.—^Alexander v. Da¬ 
vis. (Tex.Civ.App.) 57 S.W.(2d) 354. 
5. Larrabee v. Larrabee, 33 Me. 100. 
6L Marienthal v. Amburgh, 2 Disn. 
(Ohio) 586—4 C.J. p 1314 note 2 [d], 

7. Kastner v. Tobias, 282 P. 585, 
129 Kan. 321—4 C.J. p 1314 note 2 

m. 

8. Okl.—Carlile v. National Oil & 
Development Co., 201 P. 377, 83 
Okl. 217. 

Tex.—^Davis v. Wichita State Bank 
& Trust Co., (CJiv.App.) 286 S.W. 
584. 

4 C.J. p 1316 note 19. 

0- U.S.—Maya Corporation v. Smith, 
(D.CDel.) 32 P.(2d) 350. 

Kan.—Kastner v. Tobias, 282 P. 685, 
129 Kan. 321. 

La.—^Dawson v. Frazar, 90 So. 670, 
150 La. 203. 

Miss.—^McCoy v. Watson, 122 So. 368, 
154 Miss. 307, denying suggestion 
of error 121 So. 116, 153 Miss. 416. 
N.T.—Glickman v. Kirtland, 254 N. 

T.S. 470, 142 Misc. 313. 

Okl.—^Wooden v. Wooden, 239 P. 231, 
113 Okl. 81. 

S.C-—Stephens v. Ringling, 86 S.E. 

683, 102 S.C. 333. 

4 C.J. p 1315 note 1$. 

VoliULtaxy appearance defined and il¬ 
lustrated 

(1) "Such an appearance is gen¬ 
erally defined as the overt act by 
which, or as a result of which, a per¬ 
son against whom a suit has been 

4 
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(2) General or Special Appearance 

(a) In general 

(b) Determination of nature 

(c) Change of special appearance into 

general one 

(a) In General 

A general appearance is one whereby the party ap¬ 
pears and submits to the court's Jurisdiction for all pur¬ 
poses, while a special appearance Is made for the sole 
purpose of questioning the court's Jurisdiction. 


§ 1 

An appearance may be either general, that is, 
without reserve, or it may be special, that is, for a 
particular purpose.^® 

An appearance is general where it is an absolute 
submission to the jurisdiction of the court,i^ or de¬ 
fendant takes any substantive step in the proceed- 
ings,i2 or, as noted in § 13 infra, does some act 
which recognizes the case as in court, which is made 
or done for any purpose other than to question the 
jurisdiction thereof,!^ and which bears some sub¬ 


defendant to harken him into court, 
but before he find the defendant, that 
person should come to the threshold 
of the court and say: *I have heard 
that the sheriff is looking for me, I 
came of my own motion into court’ 
. . . then that would be a spec¬ 
tacular, voluntary appearance.*'—Ste¬ 
phens V, Ringling, 86 S.B. 6S3, 685, 
102 S.C. 333. 

Appearaaioe in, response to sum¬ 
mons is compulsory.—Kastner v. To¬ 
bias, 282 P. 585, 129 Kan. 321. 
Appearance to protect rights 

(1) Appearance of a defendant in 
response to an order served outside 
of the court's territorial jurisdiction 
is not a voluntary appearance where 
the penalty for failure to appear 
after service of the order might be 
a loss of defendant's property to 
which the suit appertains.—^Maya 
Corporation v. Smith, (D.C.Del.) 32 
F.(2d) 350, 352. 

(2) Where a defendant has died 
pending an action against him, and 
no citation has been taken out on a 
petition to join defendant's executrix 
within the time required by law, the 
subsequent filing by the executrix of 
a motion to dissolve an injunction ob¬ 
tained against the decedent does not 
constitute a “voluntary appearance” 
within the meaning of a statute dis¬ 
pensing with the required citation 
where the executrix voluntarily ap¬ 
pears in the action.—^Everett Trust 
Co. V. Waltham Theatre Amusement 
Co., 166 N.B. 831, 832, 267 Mass. 350. 
Uppearance pursuant to interpleador 

order 

An appearance by one after an or- 
ier has been entered substituting him 
a,s a defendant, upon an interpleader, 
3ver his objection that the case was 
lot a proper one for interpleader is 
lot a voluntary appearance.—^H. C. 
Schrader Co. v. A. Z. Bailey Grocery 
:o., 74 So. 749, 15 Ala.App. 647, cer¬ 
tiorari denied Ex parte A. Z. Bailey 
3-rocery Co., 77 So. 373, 201 Ala. 79. 
LO. Brumleve v, Cronan, 197 S.W. 
498, 176 Ky. 818—4 C.J. P 1316 note 
20 . 

11. U.S.—^Bacon v. Federal Reserve 
Bank, (D.C.Wash.) 289 F. 513. 

^y.—^Brumleve v. Cronan, 197 S.W 
498, 176 Ky. 818. 

^ C.J. p 1316 note 21. 


Otherwise expressed 
“A general appearance In an action 
is made when a party comes into 
court without limiting the object for 
which he comes in.'*—Stoffels v. 
Cherry, 215 F. 1098, 1099, 67 Mont. 
443. 

12. Ark.—^Mercer v. Motor Wheel 
Corporation, 10 S.W.(2d) 852, 178 
Ark. 383. 

Mo.—^Roberts v. American Nat. As- 
sur. Co., 212 S.W. 390, 201 Mo.App. 
239. 

“The test is has he become an 'ac¬ 
tor in the cause.'''—^Roberts v. Amer¬ 
ican Nat. Assur. Co., 212 S.W. 390, 
393, 201 Mo.App. 239. 

13L U.S.—Leonardi v. Chase Nat. 
Bank of City of New York, (C.C.A.N. 
T.) 81 F.(2d) 19, reversing (D.C.) 11 
F.Supp. 85—^Bede Steam Shipping 
Co. V. New York Trust Co., (D.C.N. 
Y.) 54 F.(2d,) 658—^Dennison v. 
Payne, (C.C.AN.Y.) 293 P, 333— 
Sterling Tire Corporation v. Sulli¬ 
van, (C.C.A.Cal.) 279 P. 336. 

Ala.—Thompson v. Wilson, 140 So. 
439, 224 Ala. 299—^Kyser v. Ameri¬ 
can Surety Co. of New York, 105 
So. 689, 213 Ala. 614. 

Cal.—Morte v. Justice's Court of 
Oakland Tp., 34 P.(2d) 748, 139 Cal. 
App. 605—^Dunn v. Justice's Court 
of Sixth Tp., 28 P.(2d) 690, 136 Cal. 
App. 269—Taylor v. Superior Court 
of California in and for Los Ange¬ 
les County, 269 P. 727, 93 Cal.App. 
445. 

Colo.—^Isham v. People, 262 P. 89, 82 
Colo. 550. 

D.C.—^Manning v. Purr, 62 App.D.C. 
281, 66 P.(2d) 807. 

Pla.—City of Coral Gables v. Cer¬ 
tain Lands Upon Which Taxes are 
Delinquent, 149 So. 36, 110 Pla. 189 
—Casper v, Bonbright, 115 So. 540, 
94 Pla, 1237—Garner v. Garner, 90 
So. 819, 83 Pla. 143. 

Idaho.—^McDonald v. McDonald, 39 
P.(2d) 293, 55 Idaho 102. 

Ill.—^Kunde v. Prentice, 160 N.B. 193, 
329 Ill. 82—^Kelly v. Brown, 141 N. 
E. 743, 310 III. 319—^People ex rel. 
Cash V. Wells, 126 N.B. 575, 291 IH. 
584 —^Louisville & N. R. Co. v. In¬ 
dustrial Board of Illinois, 118 N.B. 
483, 282 Ill. 136—^Tagert v. Pletch- 
er. 83 N.B. 805, 232 Ill. 197—Waite 
V. People, 81 N.B. 837, 838, 228 Ill. 
173. 


Iowa.—Tracy v. Liberty Oil Co., 226 
N.W. 178. 

Kan.—Suter Bros. v. Hebert, 299 P. 
627, 133 Kan. 262—^Hanson v. Han¬ 
son, 122 P. 100, S6 Kan. 622. 

Ky.—Commonwealth Life Ins. Co. v. 
Combs, 65 S.W.(2d) 696, 251 Ky. 
540—^Johnson v. Holt’s Adm'r, 31 
S.W. (2d) 895, 235 Ky. 518—Martin 

V. Cole, 230 S.W. 535, 191 Ky. 418. 
La.—True Tag Paint Co. v. Wellman, 

78 So. 109. 142 La. 1038. 

Minn.—State ex rel. Northwestern 
Nat. Bank of Minneapolis v. Dis¬ 
trict Court, Eleventh Judicial Dist., 
St. Louis County, 258 N.W. 7, 192 
Minn. 602—Carr-Cullen Co. v. 
Cooper, 175 N.W. 696, 144 Minn. 
380. 

Mo.—State ex rel. Compagnie G4n4r- 
ale Transatlantique v. Palkenhain- 
er, 274 S.W. 758, 309 Mo. 224—State 
ex rel. Bulger v. Southern, 214 S. 

W. 100, 278 Mo. 610—Merchants* 
Savings & Loan Ass'n of Kansas 
City v, Ancona Realty Co., 78 S.W. 
(2d) 470, 229 Mo.App. 714, trans¬ 
ferred 72 S.W.(2d) 797, 335 Mo. 386. 

Mont.—State ex rel. Murphy v. Sec¬ 
ond Judicial Dist. Court in and for 
Silver Bow County, 41 P.(2d) 1113, 
99 Mont. 209—^Beale v. Lingquist, 
15 P.(2d) 927, 92 Mont. 480—Gilna 
V. Barker, 254 P. 174, 78 Mont. 357. 
Neb.—^Behr v. Duling, 260 N.W. 281, 
128 Neb. 860—Richards v. Gold¬ 
stein, 246 N.W. 925, 124 Neb. 438— 
Maxwell v. Maxwell, 184 N.W. 227, 
106 Neb. 689. 

N.M.—Crowell v. Kopp, 189 P. 652, 26 
N.M. 146—State v. Huller, 168 P. 
528, 23 N.M. 306, 1 A.L.R. 170, cer¬ 
tiorari denied Huller v. State of 
New Mexico ex rel. Northwestern 
Colonization & Improvement Co., 
38 S.Ct. 336, 246 U.S. 667, 62 L.Ed. 
929, error dismissed 38 S.Ct 426, 
247 U.S. 503, 62 L.Ed. 1239. 

N.Y.—Citizens’ Trust Co. of Utica v. 

R. Prescott & Son, 223 N.Y.S. 191, 
221 App.Div. 426—^Daley v. Dennis, 
242 N.Y.S. 408, 137 Misc. 1. 

N.C.—Dailey Motor Co. v. Reavis, 114 

S. B. 175—^Wooten v. Cunningham, 
88 S.B. 1, 171 N.C. 123. 

Ohio.—^Biennett v. Industrial Com¬ 
mission of Ohio, 198 N.B. 56, 50 
Ohio App. 269. 

Okl.—Hecker v. Sadler, 54 P.(2d) 382, 
176 Okl. 34—^Jameson v. Harvel, 
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sLaiiticiI relation to the cause.^^ Such appearance 
must be express, as noted in §§ 11 and 12 infra, or 
must arise by implication from defendant seeking, 
taking, or agreeing to some step or proceeding in 
the cause beneficial to himself, or detrimental to 
plaintiff, other than one contesting the jurisdiction 
only. xhe fact that an appearance is compulsory 


does not prevent it from being general,although 
some suggestion may be found to the contrary.i*^ 

A special appearance, while not regarded as an 
appearance at all for some purposes,!^ is one which 
is made for the sole purpose of objecting to the juris¬ 
diction of the court over the person of defendant,!^ 


2S0 P. lOSO, 139 Okl. 39-—Webster 
V. Crump. 246 P. 423, 117 Okl. 244— 
Edmondstoii v. Porter, 162 P. 692, 
65 Okl. 18. 

Or.—^Anderson v. Guenther, 22 P.(2d) 
339, 144 Or. 446, rehearing denied 
25 P.(2d) 146, 144 Or. 446. 

Tex.—St. Louis & S. P. R. Co. v. 
Hale, 206 S.W. 75, 109 Tex. 251. 
affirming (Civ.App.) 163 S.W. 411. 
Utah.—Silver City Mercantile Co. v. 
District Court of Utah County, 195 
P. 194, 57 Utah 365. 

Va.—^Maryland Casualty Co. v. Clint- 
wood Bank, 164 S.B. 492, 164 Va. 
181. 

Wash.—White v. MilHon, 27 P.(2d) 
320, 175 Wash. 189. 

W.Va.—^Byrd v. Rector, 163 S.R 845, 
112 W.Va. 192, 81 A.L.R. 1213— 
Jimerson v. Tincher, 108 S.E. 417, 
89 AV.Va. 41. 

Wyo.—Grieve v. Huher, 266 P. 128, 
38 Wyo. 223. 

4 C.J. p 1316 note 22. 

Aiile judicially stated 

(1> “In an unbroken line of deci¬ 
sions this court has said generally 
that any action on the part of a de¬ 
fendant, except to object to the juris¬ 
diction over his person, which recog¬ 
nizes the case as in court, amounts 
to a general appearance.**—^Hammond 
V. District Court of Eighth Judicial 
Dist. of New Mexico, 228 P. 758, 761, 
30 N.M. 130, 39 A.L.R. 1490. 

(2) “It is a universal rule that 

where one desires to object to the 
jurisdiction of his person he must 
limit his appearance to that purpose 
alone for if he appears for another 
purpose he is held to have appeared 
generally.**—^People v. White, 263 Ill. 
App. 425, 427. j 

(3) *Tt has been repeatedly held 
that when one contends the court 
had no jurisdiction over his person 
because of a lack of or defect in the 
service of process, and seeks to set 
aside a judgment or quash the serv¬ 
ice for this reason, his motion or ap¬ 
plication for that purpose must be 
confined to the jurisdictional ques¬ 
tions. If in the motion he raises 
questions which go to the merits of 
the action, he recognizes the juris¬ 
diction of the court over his person 
and makes a general appearance 
which cures defects or absence of 
service of process.**—Suter Bros. v. 
Hebert, 299 P. 627, 629, 133 Kan. 262. 

(4) “It is common learning that 
where one wishes to attack jurisdic¬ 
tion of the court over his person he 


should present that question alone. 
He should seek no other relief of the 
court whose jurisdiction he denies. 
He should not present matters per¬ 
taining to the merits on pain of hav¬ 
ing recognized and invoked the juris¬ 
diction which he attacks. A failure 
to observe this rule constitutes a 
general appearance.**—^Danzinger v. 
George W. Ralls Co., 288 P. 975. 977, 
144 Okl. 1. 

14. Fulton V. Ramsey. 68 S.E. 381, 
67 W.Va. 321, 140 Am.S.R. 969. 

15b Ky.—^Brumleve v. Cronan, 197 S. 

W. 498, 176 Ky. 818. 

Ohio.—^E. L. Rice & Co. v. Pike, 160 
N.E. 90, 117 Ohio St 521, affirming 
154 N.E. 348, 23 Ohio App. 9. 

Or.—In re Chewaucan River, 175 P. 

421, 89 Or. 659. 

4 C.J. p 1316 note 24. 

Acts or proceedings recognizing case 
as in court see infra § 13. 
la Kastner v. Tobias, 282 P. 585, 
129 Kan. 321. 

17. Banco De La Laguna v. Escobar, 
237 N.T.S. 267, 135 Misc. 165. 

Appearance as witness in response 
to subpoena see infra § 12 c. 

18. Dixon V. Carrucci, 97 N.T.S. 380, 
49 Misc. 222. 

19. U.S.—Creager v. P. P. Collier & 
Son Co. (D.C.Tex.) 36 F.(2d) 781 
—^Petzer v. Livermore, (D.C.Pla.) 
15 P.(2d) 462—Neuss, Hesslein & 
Co. V. Van der Stegen, (C.C.A.Chi- 
na) 10 P.(2d) 772, certiorari denied 
Van der Stegen v. Neuss, Hesslein 
& Co., 46 S.Ct 632, 271 U.S. 681, 
70 L.Ed. 1149—^Armstrong v. Lang¬ 
muir, (C.C.A.N.T.) 6 P.(2d) 369— 
Dennison v. Payne, (C.C.A.N.T.) 
293 P. 333—^Bacon v. Federal Re¬ 
serve Bank of San Francisco, (D. 
C.Wash.) 289 P. 513—Salmon Falls 
Mfg. Co. V. Midland Tire & Rubber 
Co.. (C.C.A.Ohio) 285 P. 214—Dahl- 
gren v. Pierce, (C.C.A.Ohio) 263 P. 
841—^Yanuszauckas v. Mallory S.S. 
Co., (N.T.) 232 P. 132, 146 C.C.A. 
324. 

Cal.—^Burrows v. Burrows, (App.) 52 
P.(2d) 606—^Parker v. Superior 

Court in and for Los Angeles Coun¬ 
ty, 250 P. 587, 79 Cal.App. 618— 
Dickson v. Parker, 212 P. 42, 59 
CJaLApp. 778. 

Colo—James v. James, 262 P. 925, 
82 Colo. 602—^Isham v. People, 262 
P. 89, 82 Colo. 650. 

Fla.—^Rorick v. Stilwell, 133 So. 609, 
101 Fla. 4. 

Ill.—Kunde V. Prentice, 160 N.E. 193, 
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329 Ill. 82—^Louisville & N. R. Co. 
v. Industrial Board of Illinois, 118 
N.E. 483, 282 Ill. 136—Maguire v. 
Peoria & Pekin Union R. Co., 264 
IlLApp. 333. 

Ind.—^Ramsey v. Rule, (App.) 188 N. 
E. 792. 

Iowa.—^Pendy v. Cole, 233 N.W. 47, 
211 Iowa 199—^Brownell v. ABltna 
State Bank of Oelwein, 208 N.W. 
210, 201 Iowa 781. 

Kan.—Sooy v. Brinkman, 284 F. 375, 
129 Kan. 723. 

Ky.—^Dean v. Brown, 88 S.W. (2d) 298, 
261 Ky. 593—^Brumleve v. Cronan, 
197 S.W. 498, 176 Ky. 818. 

Mont.—State v. District Court of 
Fourteenth Judicial Dist in and 
for Meagher County, 257 P. 16*14, 
1015, 80 Mont 97. 

Neb.—Behr v. Duling, 260 N.W. 281 
—^Peters v. Pothast, 231 N.W. 805, 
120 Neb. 208—Tanner v. De Vin- 
ney, 161 N.W. 1052, 101 Neb. 46. 

N.J.—James Mitchell, Inc., v. Kreu- 
ger*s Unknown Executors, 163 A. 
10, 10 N.LMisc. 1176. 

N.M.—State v. Huller, 168 P. 528, 23 
N.M. 306, 1 A.L.R. 170, certiorari 
denied Huller v. State of New 
Mexico ex rel. Northwestern Coloni¬ 
zation & Improvement Co. (1918) 
38 S.Ct 336, 246 U.S. 667, 62 L.Ed. 
929, and error dismissed 38 S.Ct 
426, 247 U.S. 503, 62 L.Ed. 1239. 

N.Y.—^Muslusky v. Lehigh Valley 
Coal Co., 122 N.E. 461, 225 N.T. 584, 
reversing 161 N.T.S. 1136, 175 App. 
Div. 926—^Nottonson v. Schieren- 
heck, 156 N.T.S. 661. 

N.C.—Smith v. Haughton, 174 S.E. 
506, 206 N.C. 587. 

N.D.—^Benness v. Middlewest Grain 
Co., 173 N.W. 476, 44 N.D. 246— 
Crawson v. Middlewest Grain Co., 
173 N.W. 475, 44 N.D. 248—Lamma- 
dee V. Middlewest Grain Co., 173 
N.W. 475, 44 N.D. 247—Nelson v. 
Middlewest Grain Co., 173 N.W. 
475, 44 N.D. 247—Olson v. Middle- 
west Grain Co., 173 N.W. 474, 44 
N.D. 250—^Livingston v. Middlewest 
Grain Co., 173 N.W. 474, 44 N.D. 
249—Kluver v. Middlewest Grain 
Co., 173 N.W. 468, 44 N.D. 210. 

Okl.—Guaranty State Bank of Tisho¬ 
mingo V. First Nat. Bank, 260 P. 
608, 127 Okl. 292—Trojan Drilling 
Co. V. Morrison, 201 P. 239, 83 Okl. 
187—City Nat. Bank v. Sparks, 151 
P. 226, 60 Okl. 648. 

Pa.—^Houk V. Houk, 13 Pa.Dist&Co. 
187. 

S.D.—^Robinson v. Glover, 244 N.W. 
322—Chicago, M. & St P, Ry. Co. 



6 C.J.S. 


APFEAEMCE8 


because of a want of process,^0 illegality or invalidity 
thereof,defects in the process or the service ,22 
variance between the complaint and summons,23 or 
because the action was brought in the wrong county 
or judicial district.24 

(b) Determination of Nature 

Although a designation of an appearance as special Is 
Important by reason of its tendency to refute the presump¬ 
tion that an appearance is general, it is not determinative 
of the character of the appearance. If the appearing party 
asks relief or discloses a purpose which goes beyond ques¬ 
tioning the jurisdiction of the court the appearance Is 
general no matter what it may be called or designated. 
On the other hand, when a consideration of the substance 
discloses that the only purpose is to question the jurisdic¬ 
tion of the court over the defendant’s person, the appear¬ 
ance is special even though it may not expressly be so 
designated. 

The purpose of this section is to give the general 
rules which the courts have enunciated in considering 
the question of when an appearance is general or 
special. Specific acts or courses of conduct which 
do or do not amount to a general appearance or con¬ 


§ 1 

vert a special appearance into a general one are 
hereinafter considered in §§ 12 and 13 of this Title. 

Although it is frequently said that the question of 
whether or not a given appearance is general or spe¬ 
cial is primarily one of intent so that each case must 
to a large extent be considered on its own facts,25 
yet in finality the question is in so far one of law that 
a given act may be regarded as a general appear¬ 
ance in legal contemplation irrespective of what was 
actually intended.^® 

The nature of an appearance as general or spe¬ 
cial is not controlled by the designation given it by 
the appearing party.27 It is what the appearing party 
does rather than what he says that counts,28 or, as is 
frequently declared, the court in determining wheth¬ 
er a given appearance is general or special will al¬ 
ways look to the substance and the state of the rec¬ 
ord rather than the form of the appearance,2® and 
by this method of procedure a determination is often 
reached from a consideration of the relief asked or 
the purpose or object of the appearance.30 There is, 


V., McClelland, 163 N.W. 675, 39 
S.D. 191. 

‘Utah.—Glasmann v. Second Dist. 
Court in and for Weber County, 12 
P.(2d) 361, 80 Utah 1. 

Wash.—^Rauch v. Zander, 234 P. 1039, 
134 Wash. 40—^Matson v. Kennecott 
Mines Co., 175 P. 181, 103 Wash. 
499, modifying 171 P. 1040, 101 
Wash. 12—State v. Superior Court 
for Snohomish County, 153 P. 315, 
88 Wash. 612. 

VV’.Va.—Tabor v. Baer, 149 S.B. 675, 
107 W.Va, 594—^Lebow v. Ma- 
comber & Whyte Rope Co., 93 S.E. 
939, 81 W.Va. 21. 

4 C.J. p 1316 note 26. 

Only purpose for which a special 
appearance is recognized is to object 
to the jurisdiction of the court over 
defendant's person.—^Henderson v. 
Henderson, 160 N.E. 775, 247 N.T. 
428, affirming 223 N.T.S. 873, 221 App. 
Div. 787. 

Similarity to plea in abatement 
**Such special appearance and ob¬ 
jection is in the nature of a plea in 
abatement, and is governed by the 
same rules."—-Gaines v. Warrick, 202 
N.W. 866, 113 Neb. 235. 

Objection to jurisdiction of subject- 
matter as making appearance gen¬ 
eral see infra § 12. 

20l U.S.—^Bramwell v* Owen, (D.C. 
Or.) 276 P. 36. 

Tex.—Lindsey v. Ferguson, (Civ. 

App.) 80 S.W.(2d) 407. 

4 C.J. P 1316 note 27. 

21 . U.S.—Georg Jenseh Handmade 
Silver V. Georg Jensens Solvsmedie, 
A/S, (D.C.) 79 P.(2d) 142. 

Pel.—Syracuse Trust Co. v. Keller, 
(Super.) 165 A. 327. 


Ohio.—CJanton Provision Co. v. Gan¬ 
der, 196 N.E. 634, 130 Ohio St. 43. 

4 C.J. p 1317 note 29. 

22. U.S.—Creager v. P. P. Collier & 
Son Co., (D.C.Tex.) 36 P.(2d) 781. 

Okl.—^Kansas O. & G. Ry. Co. v. Mar¬ 
tin, 51 P.(2d) 677. 

Wash.—^Rauch v. Zander, 234 P, 1039, 
134 Wash. 40. 

4 C.J. p 1316 note 28. 

23. Kern v. Wilson, 14 P.(2d) 1014, 
91 Colo. 355. 

24. Ill.—Louisville & N. R. Co. v. 
Industrial Board of Illinois, 118 N. 
E. 483, 282 Ill. 136. 

Iowa.—^Hlas v. Quaker Oats Co., 233 
N.W. 614, 211 Iowa 348. 

Neb.—^Behr v. Duling, 260 N.W, 281. 
Ohio.—Canton Provision Co. v. Gan¬ 
der, 196 N.E. 634, 130 Ohio St 43. 
4 C.J. p 1317 note 30. 

25. U.S.—Salmon Palls Mfg. Co. v. 
Midland Tire & Rubber Co., (C.C. 
A.Ohio) 285 P. 214—Grable v. Kil- 
lits, (C.C.A.Ohio) 282 P. 185, cer¬ 
tiorari denied Bacon Bros. Co. v. 
Grable, 43 S.Ct 95, 260 U.S. 735, 67 
L.Ed. 488—^Dahlgren v. Pierce, (C. 
C.A.Ohio) 263 P. 841. 

Ala.—^Bx parte Cullinan, 139 So. 265, 
224 Ala. 263, 81 A.L.R. 160. 

Mo.—State ex rel. Bulger v. South¬ 
ern, 214 S.W. 100, 278 Mo. 610. 
S.C.—Thompson v. Queen City Coach 
Co., 168 S.B. 693, 169 S.C. 231. 

2 , 0 . XJ.S.—^Brookings State Bank t. 
Federal Reserve Bank of San Fran¬ 
cisco, (D.C.Or.) 291 P. 659. 

Fla.—^Eorick v. Stilwell, 133 So. 609, 
101 Fla. 4. 

Mich.—Najdowski v. Ransford, 227 
N.W. 769, 248 Mich. 465. 
"Appearance is largely a question 
of intention, although there may be 


a legal appearance in a ^'ase without 
the intention so to do existing.”— 
Axelrod v, Osage Oil & Refining Co., 
(C.C.A.Okl.) 29 P.(2d) 712, 723. 

27. U.S.—U. S. V. ColUns, (C.C.A. 
N.Y.) 55 P.(2d) 70. 

Fla.—^Rorick v. Stilwell, 133 So. 609, 
101 Fla 4. 

N.T.—Henderson v. Henderson, 160 
N.B. 775, 247 N.T. 428, affirming 
223 N.T.S. 873, 221 App.Div. 787. 
S.D.—^Union Bond & Mortgage Co. v. 

Brown, 269 N.W. 474. 

Wash.—State ex rel. Livington v. Su¬ 
perior Court of King County, 27 P. 
(2d) 729. 

Wis.—^Driscoll v. Tillman, 161 N.W. 
796, 165 Wis. 245. 

28. U.S.—U. S. v. Collins, (aC.A.N, 
T.) 55 F,(2d) 70. 

Ind.—Slinkard v. Hunter, 199 N.B. 
560. 

Vt.—^P. S. Puller & Co. v. Morrison. 
169 A. 7, 106 Vt 17. 

28. Iowa.—^Read v. Rousch, 179 N. 

W. 84, 189 Iowa 695. 

N.C.—^Dailey Motor Co. v. Reavis, 114 
S.B. 175. 

Okl.—Hecker v. Sadler, 54 P.(2d) 382 
—Jameson v. Harvel, 280 P. 1080, 
139 Okl. 39—^Edmondston v. Porter, 
162 P. 692, 65 Okl. 18. 

Or.—^Roethler v. Cummings, 165 F. 
355, 84 Or. 442. 

Vt.—^P. S. Fuller & Co. v. Morrison, 
169 A. 7, 106 Vt 17. 

W.Va.—^Tabor v. Baer, 149 S.B. 675. 
107 W.Va. 594. 

Wis.—^Northwestern Securities Co. v. 

Nelson, 211 N.W. 798, 191 Wia 580. 
4 C.J. P 1317 note 32. 

30 . Robinson v. Glover, (S.D.) 244 
N.W. 322—4 C.J. p 1317 note 3L 
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it is true, a presumption that an appearance is gen¬ 
eral if the record fails to show that it is otherwise, 
and, because of this, a failure to designate or char¬ 
acterize an appearance as special may frequently re¬ 
sult in its being held general.32 Even without such 
designation or characterization, however, an appear¬ 
ance is special if it is otherwise clearly disclosed 
that the sole purpose of the appearing party is to 
question the court's jurisdiction over his person,^^ 


unless there is a statute particularly requiring that 
the special character of an appearance be announc¬ 
ed at the time it is made.34 Conversely, the fact 
that an appearance is styled as special will not save 
it from being declared general if a consideration of 
the substance discloses that the appearance was made 
for a purpose or purposes other than to question the 
jurisdiction of the court over the appearing party 
but styling an appearance as special does have the 


Test whether appearance is special 
or general is the relief asked, in the 
determination of which the court 
will look to the substance rather than 
to the form.—Union Bond & Mort¬ 
gage Co. V. Brown, (S.D.) 269 N.W. 
474. 

31- Colo.—In re Woody*s Estate, 24 
P.(2d) 754, 93 Colo. 169—^James v. 
James, 262 P. 925. 82 Colo. 602. 
Iowa.—Molsherry v. Briggs, 156 N.W. 
999, 176 Iowa 525. 

Okl.—Danzinger v. George W. Ralls 
Co., 288 P. 975. 144 Okl. 1. 

Or.—^Roethler v. Cummings, 165 P. 
355, 84 Or. 442. 

S.C.—Stephens v. Ringling, 86 S.B. 

683, 102 S.C. 333. 

4 C.J. P 1318 note 37. 

Sole otherwise stated 

'‘Appearances universally are pre¬ 
sumed to be general and courts are 
slow in yielding a sympathetic ear to 
one “Who is present only for the pur¬ 
pose of showing the court that his 
presence is absent.”—Danzinger v. 
George W. Ralls Co., 288 P. 975, 977, 
144 Okl. 1. 

32. Mounts v. Dyer, 104 So. 123, 158 
La. 383—4 C.J. P 1318 note 38. 

33. Pla.—Rorick v. Stilwell, 133 So. 
609, 101 Fla. 4. 

Ga.—Clark Milling Co. v. St. Louis 
Southwestern By. Co., 127 S.E. 783, 
33 Ga.App. 660. 

Ind.—^Whitesides v. Drage, 106 N.B. 

382, 56 Ind.App. 679. 

La.—Mann v. Mann. 129 So, 643, 170 
La. 958. 

Tenn.—^Peoples Tel. & Teleg. Co. v. 

Prye, 10 Tenn.App. 160. 

Utah.—Cooke v. Cooke, 248 P. 83, 67 
Utah 371. 

Wis.—^Driscoll v. Tillman, 161 N.W. 

795, 165 Wis. 245. 

4 C.J. p 1318 note 41* 

Pailnre to designate as special not 
fatal 

(1) Where the appearance is for 
the sole purpose of dismissing the 
citation, a failure to designate it as 
special will not cause it to be con¬ 
strued as a general appearance.—^In 
re Hite's Estate, 101 P. 8, 155 Cal. 
390. 

(2) Under such circumstances the 
failure to designate the appearance 
as special is a mere irregularity.— 
Trautman v. Taylor-Adams Co., 252 
N.Y.S. 701, 141 Misc. 600, 


Notice showing nature 

It is unnecessary to expressly lim¬ 
it an appearance where the notice it¬ 
self shows that it was to be special. 
—Schlesinger v. Modern Samaritans, 
140 N.W. 1027, 121 Minn. 145—4 C.J. 
p 1318 note 41. 

34. Molsberry v. Briggs, 156 N.W. 
999, 176 Iowa 525. 

Iowa statute 

“Subdivision 4, section 3541 of Sup¬ 
plement of 1913 Code, provides: 'Any 
defendant may appear specially for 
the sole purpose of attacking the 
jurisdiction of the court. Such 
. . . appearance shall be an¬ 
nounced at the time it is made. 

. . The appearance, to be spe¬ 
cial, must be announced at the time 
the appearance is made. An an¬ 
nouncement made subsequently is 
wholly ineffectual to limit the char¬ 
acter of the appearance. If not an¬ 
nounced at the time the appearance 
is made, the party must be held to 
have made a general appearance at 
the time.”—^Molsberry v. Briggs, 156 
N.W. 999, 1001, 176 lowa 525. 

35. U.S,—^Massachusetts Bonding 
Insurance Co. v. Concrete Steel 
Bridge Co., (C.C.A.W.Va.) 37 F.(2d) 
695—Tomich v. Western Loan & 
Building Co., (D.C.Cal.) 4 P.Supp. 
635. 

Cal,—Burrows v. Burrows, (App.) 52 
P.(2d) 606—Shelley v. Casa De 

Oro, Limited, 24 P.(2d) 900, 133 Cal. 
App. 720. I 

Colo.—James v. James, 262 P. 925, 82 
Colo. 602—Isham v. People, 263 P. 
89, 82 Colo. 550. 

Fla.—^Rorick v. Stilwell, 133 So. 609, 
101 Fla. 4. 

Idaho.—^Elliott & Healy v. Wirth, 198 
P. 757, 34 Idaho 797, 

Ill.—^People V. Southern Gem Co., 163 
N.E. 825, 332 IlL 370. 

Kan.—^Matthies v. Union Products 
Co„ 28 P.(2d) 754, 138 Kan. 764— 
Linn v. Houston, 255 P. 1105, 123 
Kan. 409. 

La.—True Tag Paint Co, v. Wellman, 
78 So. 109, 142 La. 1038. 

Mass.—^Karrick v. Trask, 131 N.E. 

216, 238 Mass. 476. 

Mo.—^Moseley v. Victory Life Ins. 
Co., 46 S.W.(2d) 119, 226 Mo.App. 
566. 

Mont.—^Hinderager v. MacGinniss, 
202 P. 200, 61 Mont 312. 
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N.H.—Dolber v. Young, 123 A- 218, 
81 N.H. 157. 

N.M.—State v. Huller, 168 P. 528, 23 
N.M. 306, 1 A.L.R. 170—Dailey v. 
Poster, 128 P. 71, 17 N.M. 377. 

N.Y.—Henderson v. Henderson, 160 
N.E. 775, 247 N.Y. 428, affirming 223 
N.Y.S. 873, 221 App.Div. 787—Mus- 
lusky V. Lehigh Valley Coal Co., 
122 N.B. 461, 225 N.Y. 584, revers¬ 
ing 161 N.Y.S. 1136, 175 App.Div. 
926—In re Atterbury, 118 N.E. 858, 
222 N.Y. 355, reversing 167 N.Y.S. 
88, 179 App.Div. 648, 

N.C.—^Buncombe County v> Penland, 
173 S.E. 609, 206 N.C. 299—Corpo¬ 
ration Commission v. Bank of 
Vanceboro, 157 S.E. 59, 200 N.C. 422 
—^McCollum v. Stack, 124 S.E. 864, 
188 N.C. 462—^Dailey Motor Co. v. 
Reavis, 114 S.E. 176, 184 N.C. 260. 
Okl.—^Jameson v. Harvel, 280 P. 1080, 
139 Okl. 39—^Myers v. Chamness, 
228 P. 988, 102 Okl. 131. 

S.D.—^Robinson v, Glover, 244 N.W. 
322. 

Utah.—Clawson v. Boston Acme 
Mines Development Co., 269 P. 147, 
72 Utah 137, 59 A.L.R. 1318—Silver 
City Mercantile Co. v. District 
Court of Utah County, 195 P. 194, 
57 Utah 365. 

Wis.—Schwantz v. Morris, 263 N.W. 
379—^Northwestern Securities Co. 
V. Nelson, 211 N.W. 798, 191 Wis. 
580. 

Wyo.—Grieve v. Huber, 266 P. 128, 
38 Wyo. 223. 

4 C.J. p 1317 note 33, p 1318 note 38 
[b] (2). 

Other statements of role 

(1) “V’^hen, as here, the relief 
sought can only be granted upon the 
hypothesis that the court has juris¬ 
diction of the cause and the person, 
the appearance is held to be general 
regardless of the attempt to limit it 
to a special purpose.”—^P. S. Puller & 
Co. v, Morrison, 169 A. 7, 9, 106 Vt 
17. 

(2) "Counsel misconceive the na¬ 
ture and effect of their appearance. 
They say they appear 'specially,' but 
that does not necessarily make their 
appearance a special one. That de¬ 
pends upon the nature and character 
of the objections, to urge which they 
made such appearance.”—^Isham v. 
People, 262 P. 89, 96, 82 Colo. 550. 

(3) "Where a defendant is in court 
and attempts to make a defense 
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iffect of forestalling the presumption in favor of a 
general appearance,36 some courts even holding, 
ilthough there is authority otherwise,37 that such 
L designation is alone, without any other disclosure 
)f the purpose of the appearing party, sufficient to 
nake the appearance special in the absence of any 
hing to the contrary and, at any rate, if the de- 
dared purpose is to make a special appearance and 
he appearing party’s acts and pleadings tend to 
;how that his sole purpose was to question the court’s 
urisdiction, the court will not enlarge the appear- 
ince and make it general by reason of slight incon- 
listencies but will give regard to the part 3 r’s apparent 
ntent,33 for the extent to which defendant submits 
limself to the jurisdiction when he thus voluntarily 
:omes in is determined by his own consent.'^O 

It is sometimes said that in order for an objec- 
ion to the jurisdiction of the person to be special 
t must be limited to an attack directed against the 
)rocess itself or the service thereof, or both; and 
f the objection goes beyond this it must be held 
ion jurisdictional in so far as jurisdiction of the per- 
;on is concerned, and if it bears any substantial re¬ 


lation to the cause will constitute a general appear¬ 
ance.^ ^ 

(c) Change of Special Appearance into Gen¬ 
eral One 

An appearance originally special is waived or con* 
verted into a general appearance if the appearing party, 
before the special appearance has been ruled on, does some 
act which amounts to a general appearance. 

As noted below in § 24, after the court has ruled 
against defendant on the jurisdictional question rais¬ 
ed by the special appearance, it is held in many states, 
with certain qualifications, that a subsequent general 
appearance does not waive the special appearance 
or the jurisdictional objection. Apart from this, 
however, a defendant appearing specially to ob¬ 
ject to the jurisdiction of the court must, as a gen¬ 
eral rule, keep out of court for all other purposes and 
limit his appearance to that particular question.42 
Consequently, if, after he has appeared specially to 
question the jurisdiction, defendant fails to limit his 
appearance to a consideration of that particular ques- 
tion,43 or takes any step consistent with the hypothe¬ 
sis that the court has jurisdiction of the cause and 
the person,44 the special appearance is thereby con- 


vhich can only be sustained by an 
jxercise of jurisdiction, the appear- 
ince is general, whether it is in terms 
imited to a special purpose or not.” 
—Brown v. Van Keuren, 172 N.E. 1, 
i, 340 Ill. 118. 

(4) “It is of no moment whether 
le designates his application a ‘spe- 
nal appearance* or not, if it presents 
)nly questions of jurisdiction. If, 
lowever, in addition to challenging 
lie jurisdiction he asks specific reliet 
)n one or more grounds which can 
je urged only upon the hypothesis 
:hat the court has jurisdiction of the 
jause and person, he thereby submits 
limself to the jurisdiction of the 
jourt as completely as if he had been 
•egularly served with process.*’— 
ainderager v. MacGinniss, 202 P. 200, 
502, 61 Mont. 312. 

16. Bishop V. Fischer, 145 P. 890, 94 
Kan. 105. 

J7. Wrinn v. Sellers, 147 N.E. 899, 
252 Mass. 423. 

Mere entry of special appearance 
without making any mention of the 
ground or purpose of the appearance 
.s not sufficient to make a special 
ippearance, but is the equivalent of 
L general appearance.—^Wrinn v. Sell¬ 
ers, 147 N.E. 899, 252 Mass. 423. 

38. Marr v. Cook, 111 N.W. 116, 147 
Mich. 425—Wade v. Wade’s Adm’r, 
69 A. 826, 81 Vt. 275. 

19. U.S.—Dahlgren v. Pierce, (C.C. 

A.Ohio) 263 P. 841. 

Fla.—Rorick v. Stilwell, 133 So. 609, 
101 Fla. 4. 

[owa.—^Read v. Rousch, 179 N.W. 84, 


189 Iowa 695—State v. Bitter Root 
Valley Irr. Co„ 169 N.W. 776, 185 
Iowa 60. 

Mich.—Marr v. Cook, 111 N.W. 116, 
147 Mich. 425. 

Va.—Abel v. Smith, 144 S.B. 616, 151 
Va. 568—Shepherd v. Starbuck, 88 
S.E. 59, 118 Va. 682. 

W.Va.—Tabor v. Baer, 149 S.B. 675, 
107 W.Va. 594. 

4 C.J. p 1318 notes 35, 38 [b]. 
Regard given to evident intent 
The court in determining whether 
an appearance is general or special 
will give regard to defendant’s ap¬ 
parent intent to make a special ap¬ 
pearance if such intent is evident 
from the record.—Read v. Rousch, 
179 N.W. 84, 189 Iowa 695. 

Special appearance in unusual and in^ 
definite form 

Although a paper designated as a 
"special appearance** is in somewhat 
unusual and indefinite form in that 
it does not specifically ask that the 
service of process be quashed, yet 
if it clearly indicates that defendant 
is contending that there is no juris¬ 
diction because of defects in the 
process and his purpose is to have 
the service quashed the appearance 
will be regarded as special.—^Rauch 
V. Zander, 234 P. 1039, 134 Wash. 40. 

40. Tabor v. Baer, 149 S.B. 675, 107 
W.Va. 594—4 C.J. P 1318 note 36. 

41. Grieve v. Huber, 266 P. 128, 38 
Wyo. 223. 

49. McKinney v. New Rocky Grocery 
Co., 3 S.W.(2d) 296, 176 Ark. 463— 
4 C.J. p 1318 note 43. 

n 


43L U.S.— IT. S. V. Collins, (C.C.A.N. 
Y.) 55 P.(2d) 70—Buckley v. Dela¬ 
ware Louisiana Pur Trapping Co., 
(D.C.La.> 2 F.(2d) 180. 

Colo.—^^IcMillen v. Hayman, 221 P. 
893, 74 Colo. 300. 

Ill.—Kelly V. Brown, 141 N.E. 743. 
310 Ill. 319—^People v. Smith, 118 
N.E. 61, 281 Ill. 538. 

Ky.—Henry v. McHargue, 83 S.W.(2d) 
38, 259 Ky. 695. . 

Mo.—State ex rel. Tighe v. Brown, 23 
S.W.(2d) 1092, 224 Mo.App. 844— 
Hill V. Barton, (App.) 188 S.W. 
1105. 

Neb.—^Pollard v. Larson, 211 N.W. 
998, 115 Neb. 136. 

N.H.—^Dolber v. Young, 123 A. 218, 
81 N.H. 167—^Patten v. Fatten, 109 
A. 415, 79 N.H. 388. 

N.J.—^McVoy V. Baumann, 117 A. 725, 
93 N.J.Eq. 638, affirming 117 A. 717, 
93 N.J.Eq. 360—^Kaplan y. Ange- 
lique Realty Co., 160 A. 653, 10 N. 
J.Misc. 648. 

N.Y.—Legler v. Legler, 278 N.Y.S. 

804, 204 App.Div. 55. 

Okl.—Squires v. Swanson, 37 P.<2d) 
276—St. Louis Cordage Mills v. 
Western Supply Co., 154 P. 646, 54 
Okl. 757. 

Utah.—Cooke v. Cooke, 248 P. 83, 67 
Utah 371. 

Wis.—Schwantz v. Morris, 263 N.W. 
379. 

4 C.J. p 1318 note 43. 

44. U.S.—^Benedict v. Seiberling, (D. 
C.Ohio) 17 P.(2d) 841—O’Brien v. 
Lashar, (C.C.A.Conn.) 273 P. 521. 
Ark.—Sager v. Jung & Sons Co., 220 
i S.W. 801, 143 Ark. 506. 
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verted into a general appearance irrespective of 
whether or not it is by its terms limited to a special 
purpose, and an attempted reservation of the special 
appearance and rights thereunder is wholly inef¬ 
fectual;^® but where the whole purpose of an ap¬ 
pearance is to contest the court’s jurisdiction of the 
person, conduct which will destroy the basis of the 
appearance and convert it into a general one must be 
clear and unequivocal,^6 and the mere fact that coun¬ 
sel in his oral argument of a special appearance 
branches out into a discussion of the merits or other 
matters does not necessarily change the appearance 
into a general one and waive the jurisdictional ob- 
jection,^'^ particularly where the extraneous argu¬ 
ment is invited by the court and when making it coun¬ 
sel reserves his jurisdictional objections nor is a 
special appearance waived by reason of the fact that 
during the closing argument thereon defendant’s 
counsel objects to an attempt by plaintiff to amend 
his petition>9 It has been held, however, that if 


on oral argument of a motion to vacate a judgment 
on jurisdictional grounds defendant’s counsel goes 
further and orally argues non jurisdictional grounds 
the jurisdictional ground is thereby waived, a gen¬ 
eral appearance entered, and jurisdiction confer¬ 
red. ^0 

(3) Conditional or De Bene Esse Appearance 

A conditional appearance is one which becomes gen¬ 
eral oniy upon certain conditions. An appearance de bene 
esse Is a type of conditional appearance used in Pennsyl¬ 
vania in much the same manner as a special appearance 
to raise jurisdictional objections. 

A conditional appearance is one coupled with con¬ 
ditions as to its becoming general^i An appear¬ 
ance prevailing in Pennsylvania is the appearance 
de bene esse which is one that is to remain an ap¬ 
pearance, except in a certain event it is used 
to raise jurisdictional objections based on defects 
in the service or writ,^^ and is available only where 


Cal.—^Pa 3 nie v. Pullan, 187 P. 127, 44 
CaLApp. 728. 

D.C.—Orinoco Co. v. Orinoco Iron Co., 
54 App.D.C. 218, 296 P. 965, appeal 
dismissed 44 S.Ct 461, 265 U.S. 598, 

68 L.Ed. 1199, motion denied 44 S. 
Ct. 687, affirmed Mellon v. Orinoco 
Iron Co., 45 S.Ct. 53, 266 U.S. 121, 

69 L-Ed. 399, mandate granted 45 
S.Ct. 122. 

Ill.—^Lewis V. West Side Trust & 
Savings Bank, 2 N.E.(2d) 976, 286 
Ill.App. 130—^Brandt v. St. Paul 
Mercury Indemnity Co., 1 N.E.(2d) 
S73, 285 Ill-App. 212. 

Iowa.—Glade v. general Mut. Ins. 
Ass’n of Des Moines, 246 N.W. 794 
—Scott V. Price Bros. Co., 217 N.W. 
75, 207 Iowa 191. 

Ky.—^Dean v. Brown, 88 S.W.(2d) 298, 
261 K5^ 593. 

Mo.—State ex reL Tighe v. Brown, 23 
S.W.(2d) 1092, 224 Mo.App. 844. 
N.C.—Patrick-Mosteller Co. v. James 
R. Baker & Co.. 105 S.B. 271, 180 
N.C. 588—^Earnhardt v. East Ave. 
Drug Co., 104 S.R 890, ISO N.C. 436. 
Ohio.—Riegel v. State, 151 N.E. 784, 
20 Ohio App. 1. 

Okl.—George P. Smith Oil Co. v. Tra¬ 
vis Refining Co., 1 P.(2d) 746, 150 
Okl. 279—^Brewer v. Oil Well Sup¬ 
ply Co., 258 P. 866, 126 Okl. 108— 
Blackwell Milling & Elevator Co. 
V. Cannon, 224 P. 342, 98 Okl. 154 
—^Bronaugh v. John, 221 P. 32, 96 
Okl. 164—Shufeldt v. Jefcoat, 151 
P. 596, 60 Okl. 790. 

Or.—^Duncan Lumber Co. v. Willapa 
Lumber Co., 183 P. 476, 93 Or. 386, 
denying rehearing 182 P. 172, 93 Or. 
386—Sit You Gune v. Hurd, 120 P. 
1135, 61 Or. 182. 

Wis.—State ex rel. Nelson v. Grimm, 
263 N.W. 683, 102 A.L.R. 220—, 


Farmington Mut. Fire Ins. Co. v. 
Gerhardt, 257 N.W. 695. 

4 C.J. p 1319 note 44, p 1367 note 85 
[a], [b]. 

Asking for affirmative relief before 
special appearance is disposed of 
If defendant, entering a special ap¬ 
pearance and moving to quash sum¬ 
mons and service, before disposal of 
motion, asks affirmative relief, he 
thereby enters his general appear¬ 
ance.—Locke V. First Nat. Bank, 248 
P. 869, 121 Okl.. 38. 

45. Mont.—State v. District Court 
of Fourteenth Judicial Dist in and 
for Meagher County, 257 P. 1014, 

80 Mont. 97. 

N.H.—^Dolber v. Young, 123 A. 218, 

81 N.H. 157. 

Effect of general demurrer purporting 
to reserve rights under prior spe¬ 
cial appearance see § 12 f (2). 

4©. U.S.—U. S. V. Brown, (C.C.A.N. 
Y.) 55 P.(2d) 72—U. S. v. Collins, 
(C.C.A.N.Y.) 65 F.(2d) 70—Grable 
V. Killits, (C.aA.Ohio) 282 F. 185, 
certiorari denied Bacon Bros. Co. 
V. Grable, 43 S.Ct. 95, 260 U.S. 735, 
67 L.Ed. 488—^Dahlgren v. Pierce, 
(C.C.A.Ohio) 263 P. 841. 

Mlinn.—^Pearson v. Zacher, 225 N.W. 
9, 177 Minn. 182. 

47. Guaranty Trust Co. of New York 
V. Fentress, (C.C.A.I11.) 61 F.(2d) 
329, reversing (D.C.) Cherry v. In- 
sull Utility Investments, 68 F.(2d) 
1022—^Dahlgren v. Pierce, (C.C.A. 
Ohio) 263 F. 841. 

Beacons for xixle 

“It is a matter of everyday experi¬ 
ence that, upon the argument of a 
challenge to the personal jurisdic¬ 
tion, questions upon the merits will 
collaterally arise. Not uncommonly 
the court thinks that it may not be 
necessary to decide a difficult ques¬ 
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tion of personal Jurisdiction, because 
there is no good case presented upon 
the merits, and the court will make 
the suggestion and desire to hear 
counsel upon it. Whether argument 
of this kind comes in response to the 
court's suggestion, or comes volun¬ 
tarily from defendant's counsel by 
way of good measure in giving rea¬ 
sons why the actual motion should be 
granted, we think such argument 
should not be held, of itself and nec¬ 
essarily, a waiver of the objection 
which is being so carefully preserv¬ 
ed."—^Dahlgren v. Pierce, (C.C.A. 
Ohio) 263 F. 841, 846. 

48. Reynolds v. Missouri, K. & T, 
Ry. Co., 113 N.B. 413, 224 Mass. 
379—4 C.J. p 1366 note 83 [bj. 

49. Alaska Pacific Nav. Co. v. South¬ 
wark Foundry & Machine Co., 176 
P. 357, 104 Wash. 346. 

Beasous for rule 

“The making of the objection was 
not the asking for affirmative relief, 
was not inconsistent with the special 
appearance, and therefore did not 
waive it."—^Alaska Pacific Nav. Co. 
v. Southwark Foundry & Machine Co., 
176 P. 357, 359, 104 Wash. 346. 

50. Matthies v. Union Products Co., 
36 P.(2d) 89, 140 Kan. 232, affirm¬ 
ing 28 P.(2d) 754, 138 Kan. 764. 

51. Bouvier L. D.—4 C.J. p 1321 note 
55. 

52. Nagle v. Nagle, 166 A. 649, 311 
Pa. 187 —i C.J. p 1321 note 66. 

De beue esse appearances not al- 
lowed in some counties.—Sporkin v. 
MacBride, 95 Pa. Super. 71—^Pain’s 
Pyro-Spectacle Co. v. Lincoln Park 
& Steamboat Co., 19 Pa.Co* 23. 

58, Vandersloot v. Pennsylvania 
Water & Power Co., 102 A. 422, 259 
Fa. 99. 
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defects of this character exist,5^ and only in other 
than equitable actions or proceedings.55 

(4) Gratis Appearance 

A gratis appearance is one made before service of no¬ 
tice. 

An appearance gratis is one made before the par¬ 
ty has been legally notified to appear.56 

(5) Subsequent Appearance 

A subsequent appearance Is one made after plaintiff 
has already entered appearance for defendant. 

A subsequent appearance is an appearance by de¬ 
fendant after one has already been entered for him 
by plaintiff.5'^ 

§ 2. Persons Who May or Must Appear 

An appearance may and must be made by the litigant 
or his authorized representative, It often being held, how¬ 
ever, that it cannot be made by the opposite party or his 
attorney, even though authorized, or by an agent In fact 
not an attorney at law. 

Generally any person sui juris may enter an ap¬ 
pearance in an action.58 The appearance may59 and 
must be by the party himself or by a duly author¬ 
ized representative acting for him,®® for, as here¬ 
inafter shown in § 25, an appearance by a third per¬ 
son who is without authority from the party is whol¬ 
ly ineffective. 

Although at ancient common law the original ap¬ 
pearance had to be in person,every litigant now 


has the right, in most states, to appear either in per¬ 
son or by an attorney,®2 but he cannot do both.®^ 
In some courts an attorney cannot appear for a non¬ 
resident unless he accompanies his appearance with 
a writing properly executed by the client authoriz¬ 
ing the appearance of the attorney.®^ 

With respect to special appearances to raise ju¬ 
risdictional questions, the strict common-law rule 
still prevails in some states, and a plea to the juris¬ 
diction based upon matters dehors the record must 
be made in person rather than by attorney;®® but 
even in such states where the jurisdictional objec¬ 
tion is apparent on the face of the record and is made 
by motion rather than by plea it may properly be 
made by attorney,®® and generally it is held that 
jurisdictional questions may be raised either in per¬ 
son or by counsel and whether by plea or motion 
which plainly discloses an intention specially to limit 
the appearance to the jurisdictional question.®*^ 

Agent in fact. Upon the question of whether or 
not an appearance can be made by an agent, who 
is not a licensed attorney, some courts have ruled 
that it can be done,®® at least in inferior courts not 
of record,®® while others have ruled that it cannot, 
no matter what might be the authority of the agent 
with respect to other matters.^® Although an in¬ 
ference or presumption of authority may arise from a 
given course of conduct,*^^ ordinarily where such an 
appearance by agent is allowed the authority to ap¬ 
pear must be explicit, and the record must show it, 


54. Everett v, Niagara Ins. Co., 21 
A. 817, 142 Pa, 322—^Bolard v. Ma¬ 
son, 66 Pa. 138—SmitJQL v. Smith, 15 
Pa. Super. 366. 

Sufficiency to prevent default 

Such an appearance may be suffi¬ 
cient to prevent the entry of a judg¬ 
ment for default of appearance.— 
Deskins v. Reverting Fund Assur. 
Assoc., of Philadelphia, 3 Pa.Dist. 394, 
15 Pa.Co. 79. 

56. Taylor v. McCafferty, 27 Pa.Su- 
per 122. 

Sa Black Ir. D.—Bouvler L. D.—4 
C.J. p 1322 note 69. 

57 . Black I/. B.—^Bouvier L. D. 

53 . Ky.—Hudson v. Manning, 63 S. 

W.(2d) 943, 250 Ky. 760. 

Mo.—State ex rel. Bevan v. Williams, 
291 S.W. 481, 316 Mo. 666. 
Appearance by insane person see In¬ 
sane Persons § 147 [32 C.J. P 783 
notes 1-6]. 

591. Everett Ry., Light & Power Co. 
V. United States, (D.C.Wash.) 236 
F. 806. 

60 . Lucas V. Vulcan Iron Works, (D. 
C.Pa.) 233 P. 823—4 C,J. p 1316 
note 25. 


61. Beecher’s Case, 8 Coke 58a, 77 
Reprint 659, Cro.Jac. 211, 79 Re¬ 
print 183—4 C.J. p 1322 note 64 [b], 

62. U.S.—^Feldman Inv. Co. v. Con¬ 
necticut General Life Ins. Co,, (C. 
C.AOkl.) 78 F.(2d) 838. 

Ala.—^McAdams v. Windham, 68 So. 
51, 191 Ala. 287. 

Ind.—^Harvey v, Rodger, 143 N.E. 8, 
84 Ind.App. 409. 

N.C.—^Abernathy v. Burns, 173 S.E. 
899, 206 N.C. 370. 

4 C.J. p 1322 note 64—6 C.J. p 570 
note 44. 

63. Abernethy v. Burns, 173 S.E. 899, 
206 N.C. 370 —i C.J. P 1322 note 65. 

64. In re Lehmeyer’s Estate, 204 N. 
Y.S. 767, 122 Misc. 670. 

65. Pratt v. Harris, 129 N.E. 277, 
295 Ill. 604—Louisville & N. R. Co. 
V. Industrial Board of Illinois, 118 
N.B. 483, 282 HL 136. 

If improperly made by attorney 
appearance is regarded as general 
conferring full jurisdiction upon the 
court.—^Pratt v. Harris, 129 N.E. 277, 
295 Ill. 504. 

66 . Louisville & N, R. Co. v. Indus¬ 
trial Board of Illinois, 118 N.E. 483, 
282 lU. 136—^Barling & Co. v* E. 


Rauh & Sons’ Fertilizer Co., 242 Ill. 
App. 375. 

67. Joseph Frackman Co. v. Lloyd’s 
London, Inc., (D.C.Ill.) 7 P.(2d) 
620. 

68 . B. & A. Drilling Co. v. Norton, 
<Tex.Civ.App.) 20 S.W.(2d) 413— 
4 C.J. p 1322 note 66. 

Agent not made party 
Appearing as agent does not make 
the agent himself a party.—^Kennedy 
V. Meredith, 4 T.B.Mon.(Ky.) 409. 

69- Sperry v. Reynolds, 65 N.T. 179 
—^Peck V. Hayes, 14 N.T.Civ.Proc. 
110—4 C.J. p 1322 note 66 [b]. 

TO. Ala.—^Kanape v. Reeves, 28 So. 
666 , 127 Ala. 216. 

Mich.—Cobb v. Judge, 5 N.W. 309, 43 
Mich. 289. 

4 C.J. p 1322 note 67. 

71. Bailey v. Coventry, 224 N.T.S. 

17, 130 Misc. 269. 

Delivery of summons to insurer 
If a defendant sued on a liability 
against which he is insured sends the 
summons to his insurer, this raises a 
rebuttable presumption or inference 
that insurer’s attorney is authorized 
to appear for him.—^Bailey v. Coven¬ 
try, 224 N.T.S. 17, 130 Misc. 269* 
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as there is no general presumption in favor of ap¬ 
pearances by ordinary agents in fact who are not 
attorneys at law.'^^ Of course, an initial lack of au¬ 
thority in the agent to appear may not be fatal to 
the appearance where there is a subsequent ratifica¬ 
tion by the party,*^3 but the mere fact that defendant 
may have known that he was represented by an agent 
to whom he had given no authority will not ratify 
an appearance by such agent.If defendant wishes 
to question the authority of an agent to appear 
he must raise the issue in the trial court by proper 

pleading.'^® 

Plaintiff or his attorney entering defendanfs ap¬ 
pearance. Although an appearance entered by plain¬ 
tiffs counsel by authority of defendant in writing 
has been held good,^^ the view is quite widespread 
that it is against public policy to allow plaintiff or his 
attorney to enter defendanfs appearance, even 
though defendant has authorized it^? If, however, 
plaintiffs attorney has, at the request of defendanfs 
attorney, proceeded to enter defendant’s appearance 
in the cause, plaintiff is estopped to claim that de¬ 
fendant was not in court or represented so as to 
deprive defendant of rights he would have acquir¬ 
ed by reason of an appearance.^^ 

§ 3. — Party Not Served or Defectively 
Served 

Effective service of process is not a prerequisite to 
the right to appear of a party against whom process has 
been issued. 

A defendant against whom process has issued and 
who has rights to protect may appear without serv¬ 
ice of process ^9 before the return thereof,^^ or on 
defective service,^! whether or not he is one of sev- 

72. In re Lehmeyer’s Estate, 204 IT. 

Y.S. 767, 122 Misc. 670—4 C.J. P 
1323 note 68. 

Authority of attorney iu fact to em. 
ploy appearing’ attorney at law 
Where an attorney at law has en¬ 
tered an appearance by virtue of an 
authorization purporting to he signed 
by the party through an alleged at¬ 
torney in fact, the appearance and at¬ 
tempted authorization are without 
effect if the power of attorney under 
which the attorney in fact purported 
to act has not been filed.—^In re 
Schlemmer^s Will, 238 N.Y.S. 117, 135 
Misc. 296. 

73. Franse v. Armbuster, 44 IT.W. 

481, 28 Neb. 467, 26 Am.S.R. 345— 

4 C.J. p 1323 note 70. 

74U Brinkman v. Shaffer, 23 ga-n, 

528. 

75. B. & A. Drilling Co. v. Norton, 

(Tex.Civ.App.) 20 S.W.(2d) 413, re¬ 
versed on other grounds Norton v. 


eral joint defendants, ^nd, if he is, without waiting 
for other defendants to be served.^3 Defendant’s 
right to appear before service is particularly apparent 
where there has been some provisional remedy grant¬ 
ed against him, as where there is an injimction af¬ 
fecting his rights,his goods have been taken on 
replevin,35 or he has been arrested on a ne exeat,36 
or where his appearance will avoid the incurring of 

costs.37 

§ 4. — Party against Whom No Process 
Issued 

If he has a right to save op an interest to protect an 
appearance may be made by a party against whom no 
process has issued. 

Although no process has issued against a party, 
it seems that, if such party has a right to save or an 
interest to protect, he may enter an appearance.38 

§ S. -Person Not Made Party 

Generally a person not made a party need not and can¬ 
not appear in an action unless It is acquiesced in by the 
plaintiff or the third person makes himself a party by 
some recognized form of proceeding. 

While a person not named as a party may appear 
and act in the suit if the other parties acquiesce or 
consent,39 generally a stranger to the suit has no 
right to appear and defend without or against the 
consent of plaintiff,39 unless there is an intervention 
in accordance with the rules stated in §§ 53-67 of 
the title Parties [47 C.J. p 93 note 67-p 114 note 95], 
or he has an interest which he may assert in equity 
by an original bill in the nature of a cross bill.9i 
It is, of course, not necessary for a person not nam¬ 
ed in the process and on whom it has been served to 
appear for the purpose of saving his rights.92 

83. Jones v. Fulghum, 3 Tenn.Ch. 
193. 

84). N.T.—Wafiie v. Vanderheyden, 8 
Paige 45. 

Vt.—^Howe V. Willard, 40 Vt. 654. 

4 C.J. p 1324 note 80. 

85. Clinton v. King, 3 How.Pr.CN.Y.) 
65. 

80. Georgia Lumber Co. v. Bissell, 9 
Paige (N.Y.) 225. 

87. Flagg V. Walker, 109 Ill. 494. 

88. Ralston v. Chapin, 13 N.W. 888, 
49 Mich. 274. 

89. Anderson v. Watts, (Fla.) 11 S. 
Ct. 449, 138 U.S. 694, 34 L Ed. 1078 
—4 C.J. p 1324 note 89. 

9<X Mercantile Trust Co. v. Stock- 
ton Terminal & E. R. Co., 186 P. 
1049, 44 Cal.App. 558—4 C.J. p 1324 
note 91. 

91. Ex p. Printup, 6 So. 418, 87 Ala. 
148—4 C.J. p 1324 note 93. 

92, Abeel v. Conhyser, 42 How.Pr. 
(N.Y.) 252. 


B. & A Drilling Co., (Com.App.) 34 
S.W.(2d) 1095. 

70. Ill,—Snell V. Stanley, 63 Ill. 391. 
N.Y.—Livingston v. Woolsey, 4 
Johns.Ch. 365. 

4 C.J. p 1323 note 73. 

77. State v. Union Nat. Bank, 44 N. 
E. 585, 145 Ind. 537, 57 Am.S.R. 209 
—4 C.J. p 1323 note 72. 

78. Nylen Bros. & Co. v. Murata, 31 
Hawaii 619. 

79. Kirk v, Bonner, 57 S.W.(2d) 802, 
186 Ark. 1063—4 C.J. p 1323 note 
74. 

80. Ralston v. Chapin, 13 N.W. 888, 
49 Mich. 274—4 C.J. p 1323 note 75. 

81. Perry v, McHuffman, 7 W.Va. 
306. 

82. Mich.—^Ralston v. Chapin, 13 N. 
W. 888, 49 Mich. 274. 

Wis.—^Elliott V. Espenhain, 18 N.W. 

1, 59 Wis. 272. 

4 C.J. p 1323 note 77, 
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§ 6. - Failure to Appear 

Failure to appear deprives the party of rights or ad¬ 
vantages which are dependent upon appearance, but it 
does not waive lack of jurisdiction, nor in any way affect 
jurisdiction already acquired. 

While a party cannot fail to appear and reap ad¬ 
vantage which an appearance alone will secure,^^ 
it is well settled that b}'' his failure to appear a party 
waives nothing which goes to impeach the jurisdic¬ 
tion or authority of the court to act,^^ although he 
has full and complete knowledge of the suites How¬ 
ever, if jurisdiction is otherwise acquired it is not 
affected by a party’s failure to appear,9® and, as is 
fully considered in the title Judgments § 196 [34 C. 
J. p 158 notes 90, 91], if there are no jurisdictional 
defects, a failure or default in appearance may af¬ 
ford the basis for the taking of a valid and binding 
default judgment. 

§ 7. Right to Appear Specially 

Except where it has been abolished by statute, the 
right to appear specially is almost universally recognized, 
subject to the requirement in some jurisdictions that leave 
of court first be obtained. 

Where there is no statute to the contrary the right 
of a party to appear specially to object to the juris¬ 
diction of the court over his person, and have that 
question determined in limine, is generally recog¬ 


§ 7 

nized;97 but this right is not a substantial one in¬ 
herently existing,^® and as is pointed out in § 22, 
infra, it can be, and has been, taken away by stat¬ 
ute in a number of states. 

Any rules of procedure prescribing the method for 
making a special appearance must be followed.^® 
Leave of court is not in most states, where such 
right is recognized, a prerequisite to the right to 
make a special appearance,^ and it has been held 
error for the court to refuse the privilege.^ Under 
the practice prevailing in a few jurisdictions the 
propriety of a special appearance, where a party 
wishes to assert lack of jurisdiction, without having 
the same cured by the effect of a general appearance, 
is recognized,^ but such appearance can be made only 
after leave of court obtained upon proper and suffi¬ 
cient application or petition,^ and if such leave is 
not first obtained the special appearance is regarded 
as amounting to a general appearance.® The ap¬ 
plication and order granting the leave to appear spe¬ 
cially may be made ex parte,® and it has been held 
that the fact that an application for leave to file a 
special appearance was entertained by the chancellor 
instead of the vice chancellor, as required by rule 
of court, does not require that the order granting 
the leave be vacated.*^ 

Where leave is required, it is sometimes the prac- 


Sa Cowart v. Smith, (Ga.) 185 S.E. 
819—4 C.J. p 1373 note 43. 

94. McCoy V. Watson, 122 So. 368, 
154 Miss. 307, denying suggestion 
of error 121 So. 116, 153 Miss. 416— 
4 C.J. p 1373 note 41. 

95. McCoy v. Watson, supra. 

96. Mass.—Moll v. Town of Wake¬ 
field, 175 N.E. 81. 274 Mass. 505. 

Wis.—^Waukesha Savings, Building & 
Loan Ass*n v. Hamill, 232 N.W. 877, 
203 Wis. 414, modified on other 
grounds 234 N.W. 879, 203 Wis. 414.' 

97. Ala .—'Ex parte Haisten, 149 So, 
213, 227 Ala. 183. 

Ill.—Daly V. City of Chicago, 129 N. 

E. 139, 295 Ill. 276. 

Neb.—Troyer Furniture Co. v. Orch¬ 
ard & Wilhelm Co., 237 N.W. 144, 
121 Neb. 301. 

N.Y.—Muslusky v. Lehigh Valley 
Coal Co., 122 N.E. 461, 225 N.T. 584, 
reversing 161 N.Y.S. 1136, 175 App. 
Div. 926, 

N.C.—Lindsay v. Short, 186 S.E. 239, 
210 N.C. 287—Smith v. Haughton, 
174 S.E. 506, 206 N.C. 687. 

Pa.—McCloskey v. Northdale Woolen 
Mills, 145 A. 846, 296 Pa, 265. 

4 C.J. P 1325 note 95. 

Bight weU settled 

“That a party may appear special¬ 
ly to object to the jurisdiction of the 
court over him is settled beyond per- 
adventure.**—^Herrick v. Wallace, 236 
P. 471, 474. 114 Or. 520. 


Becognition ixL Florida 

“In equity as well as at law, spe¬ 
cial appearances have been expressly 
recognized in Florida although in law 
cases the rule appears to have been 
more strictly applied, which tends to 
discourage as dilatory the filing of 
such appearances.”—Rorick v. Stil- 
well, 133 So. 609, 615, 101 Fla 4. 

96. Mahr v. Union Pac. R. Co., (C.C. 
Wash.) 140 F. 921, affirmed 170 F. 
699, 96 C.C.A 19. 

99. U.S.—^Mahr v. Union Pac. R. Co., 
supra 

Mo.—State v. Grimm, 143 S.W. 483, 
239 Mo. 135. 

1 . Rorick v. Stilwell, 133 So. 609, 101 
Fla, 4—4 C.J. p 1325 note 96. 

2. Lyman v. Milton, 44 Cal. 630. 

3 . Unkovich v. New York Cent R. 
Co., 168 A. 867, 114 N.J.Eq. 448— 
Standard Embossing Plate Mfg. Co. 
V. American Salpa Corporation, 166 
A. 542, 113 N.J.Eq. 246. 

4. Stoll V. Lloyd’s London, (N.J.) 
126 A 461—4 C.J. P 1325 note 98. 

Matters to be shown in application 
An application for leave to file spe¬ 
cial appearance need only show that 
applicant is a party, has a bona fide 
prima facie claim of the court’s want 
of jurisdiction, that the claim has not 
been waived, and that he desires an 
opportunity to establish want of 
jurisdiction without waiving that 

13 


point.—Standard Embossing Plate 
Mfg. Co. V. American Salpa Corpora¬ 
tion, 166 A. 542, 113 N.J.Eq. 246. 

H^eave properly granted 

Where a foreign banking corpora¬ 
tion has filed a claim secured by a 
mortgage in the receivership proceed¬ 
ings of an insolvent corporation and 
the receiver has purported to declare 
the mortgage invalid, without notice 
to the bank or giving it an opportun¬ 
ity to be heard, and the court in the 
proceeding has undertaken to limit 
the time within which an appeal can 
be taken by the bank from the order 
of the receiver, it is proper to grant 
the bank leave to appear specially to 
contest the validity of the adjudica¬ 
tion and decree on the sole ground of 
alleged want of jurisdiction in the 
receiver and in the court.—Standard 
Embossing Plate Mfg. Co. v. Ameri¬ 
can Salpa Corporation, 166 A 542, 113 
N.J.Eq. 246. 

5. Swetland v. Swetland, 149 A 60, 
105 N.J.Eq. 608, affirmed 163 A 
907, 107 N.J.Eq. 504. 

& Unkovich v. New York Cent. R. 
Co., 168 A 867, 114 N.J.Eq. 448— 
Standard Embossing Plate Mfg. Co. 
V. American Salpa Corporation, 166 
A 542, 113 N.J.Ea. 246. 

7 , Standard Embossing Plate Mfg. 
Co. V. American Salpa Corporation, 
supra. 



a:ppeaeance8 


6 C.J.S. 


§ 10 


the judgment will not be set aside.^^ 

If the appearance is not by the party himself the 
record must name the person who purported to act 
for him in making the appearance.^! 

§ 11. Notice of Retainer and Appearance 

Although not known to the common law, appearance 
by giving notice of retainer or of appearance to the adverse 
party or his attorney Is, in some states, prescribed by stat¬ 
ute or rule of court, the requirements of which must be 
substantially followed In order to effectuate an appearance 
for all purposes. 

At common law a mere notice of retainer is not an 
appearance,but under statutes or rules of court 
to that effect it is often held, except where special 
bail is required,^3 that the service of a notice of gen¬ 
eral retainer^^ or appearance,^5 the filing of such 
notice with the clerk after a complaint has been fil¬ 
ed,constitutes a general appearance, which is com¬ 
pleted when the notice is served upon plaintiff or 
his attorney irrespective of the time the same is 
filed,unless the statute or rule of court involved 


requires not only a service upon plaintiff or his at¬ 
torney but also a filing with the clerk of court^s 

Statutory requirements or rules of court as to writ¬ 
ten notices of appearance must be substantially fol- 
lowed,^^ but that is all,50 and a notice that varies 
somewhat from the statutory form is not necessarily 
void.5i Indeed, it seems that the giving of informa¬ 
tion equivalent to that which would be contained in 
a formal notice of appearance or retainer is suffi- 
cient.52 

In chancery the usual mode of appearing is by en¬ 
tering an appearance with one of the clerks of 

court.53 

A general notice of appearance accompanying a 
notice of motion to set aside a judgment for want 
of jurisdiction will be treated only as an appearance 
for the purpose of the motion.5^ Furthermore, the 
court has the power to allow a general notice of ap¬ 
pearance to be amended so as to make it only spe- 
ciaL^S 


40. Triplett v. Gillen, 6 J.J.Marsh 
(Ky.) 564. 

41. Mich,—^Durfee v. Abbott, 15 N. 
W. 454. 50 Mich. 278. 

Pa.—Weaver v. Stone, 2 Grant 422. 
i C.J. p 1326 note 16 [b]. 

42. Mann v. Carley, 4 Cow.CN.Y.) 
148— i C.J. p 1332 note 80. 

43. Cooley V. Lawrence, 12 N.T.Su- 
per. 605, 12 How.Pr. 176—4 C.J. p 
1332 note 87, 

14^ Maryland Casualty Co. v. Clint- 
wood Bank, 154 S.E. 492, 154 Va. 
181—4 C.J. p 1332 note 83 [b], 84. 
4&. Bissonette v. Joseph, 170 S.E. 
467, 170 S.a 407—4 C.J. p 1332 note 
83 [a], 85. 

40. Maryland Casualty Co. v. Clint- 
wood Bank, 154 S.E. 492, 154 Va. 
181—4 G.J. p 1332 note 86, 

Kr. Jesseph v. Carroll, 219 P. 429, 
126 Wash. 661--4 C.J. p 1333 note 
93. 

48. Newman v. Hunt, 183 N.W. 745, 
215 Mich. 185. 

49. Mich.—Newman v. Hunt, supra. 
jr.T.—^In re Lehmeyer’s Estate, 204 

N.Y.S. 767, 122 Misc. 670—-Re&el- 
mann v. South Shore Traction Co., 
123 N.Y.S. 353. 67 Misc. 590. 

Dr.—^Barnes v. Barnes, 11 P.C2d) 547, 
139 Or. 536. 

3.C.—^Baker-Jennings Hardware Co. 

V. Culp. 90 S.B. 26, 105 S.C. 418. 

[ C.J. p 1332 note 88 [a], 

Poxm of notice 

(1) A statute providing for writ- 
,en notice of appearance contemplates 
L document drawn up especially for 
he purpose of making an appearance, 
nrhereby plaintiff is informed that de¬ 
fendant has appeared generally or 


specially in the case and has submit¬ 
ted himself to the jurisdiction of the 
court.—Steinbach v. Leese, 27 Cal. 
295—^Domer v. Stone, 149 P. 505, 27 
Idaho 279. 

(2) A notice of appeal is not a no¬ 
tice of an appearance within the 
meaning of the statute.—Steinbach v. 
Leese, supra. 

(3) A motion for a cost bond is not 
a notice of appearance as it does not 
contain the required information,— 
Domer v. Stone, supra. 

Filing in clerk’s office without serv¬ 
ice ou plaintifif’s attorney 

Where the rule of court requires 
that the notice be both served upon 
plaintiff's attorney and filed with the 
clerk of court, a filing with the clerk 
without service upon plaintiff is not 
a suflicient appearance to prevent a 
default.—^Newman v. Hunt, 183 N.W. 
745, 215 Mich. 185. 

Ma iling motion not received until 
after hearing thereon 

Under a statute providing for de¬ 
fendant's appearance by answer, de¬ 
murrer, or written notice of appear¬ 
ance given to plaintiff, the mailing to 
plaintiff, on the same date it is heard, 
of a motion to set aside an order pre¬ 
viously obtained by plaintiff, does not 
constitute such a giving of written 
notice of appearance as entitles de¬ 
fendant to he heard on the motion, 
where the record affirmatively dis¬ 
closes that the copy of the motion 
was not received by plaintiff's at¬ 
torneys until several days after it 
was heard.—^Barnes v. Barnes, 11 P. 
(2d) 547, 139 Or. 536. 

Notice entitled to wrong court is 

16 


ineffective.—^Purcell v. Lynch, 155 N. 
Y.S. 101, 92 Misc. 148. 

50. German-American Bank v. 
Champlin, 11 N.Y.Civ.Proc. 452—4 
C.J. p 1332 note 88 [b]. 

Errors or defects in formal parts, 
constituting no part of the essence of 
the paper will not invalidate it.— 
Steinam v. Strauss, 18 N.Y.S. 48, af¬ 
firmed 33 N.E. 338, 137 N.Y. 561—4 C. 
J. p 1332 note 92 [a]. 

51. Krause v. Averill, 4 N.Y.Civ. 
Proc. 410, 66 How.Pr. 97—4 C.J. p 
1332 note 89. 

52. Proelich v. Northern Pac. By. 
Co., 167 N.W. 366, 39 N.D. 307—4 
C.J. p 1333 note 99. 

5a Mich.—Low v. Mills, 27 N.W. 
877, 61 Mich. 35. 

N.Y.—Livingston v. Gibbons, 4 Johns. 

Ch.(N.Y.) 94. 

4 C.J. p 1332 note 81. 

Former New York chancery practice 
Under the former chancery prac¬ 
tice in New York, a notice of appear- 
! ance by defendant's solicitor given to 
plaintiff's solicitor, without an entry 
in the clerk's minutes, was sufficient. 
—Livingston v. Gibbons, 4 Johns.Ch. 
(N.Y.) 94. 

54t Bierce v. Smith, 2 Abb.Pr.(N.Y.) 
411. 

55. JJ. S. V. Yates, (La.) 6 How.(U. 
S.) 605, 12 L.Ed. 575—Hohorst v. 
Hamburg-American Packet Co., (C. 
C.N.Y.) 38 F. 273, appeal dismissed 
13 S.Ct. 690, 148 U.S. 262, 37 L.Ed. 
443. 

Where bill is amended 

This may be allowed where the bill 
is amended so that a demurrer there¬ 
to for want of jurisdiction will no 



APPEAEANGES 


6 C.J.S. 


S 7 


:ice of the court, before it will grant leave to appear 
specially or make any decision upon the jurisdic- 
ional question, to require defendant to stipulate that 
le will enter a general appearance to the jurisdic- 
:ion without further process if the decision is against 
lim on the jurisdictional question.^ The imposi- 
ion of such a requirement by rule of court, however, 
s improper where a statute gives defendant the 
•ight to appear specially to object to the jurisdic- 
ion.® 

The mere fact that an attorney for an insurance 
lompany is appearing in defense of an insured gives 
he attorney no right to enter a special appearance, 
n the absence of some jurisdictional objection form- 
ng a proper basis therefor, where the terms of the 
nsurance policy under which he is acting author- 
ze a general appearance.^® 

Third persons having a proper and legal interest 
0 protect in preventing the rendition of a judg- 
lent against defendant, without due and legal serv- 
:e of process, are entitled to appear specially and 
bject to the jurisdiction of the court to render the 
udgment.ii 

f 8. Time of Appearance 

Delay In appearance beyond the time prescribed by 
tatute or rule of court may result in the loss of certain 
fghts to defendant, but otherwise he may appear at any i 
tage of the proceedings and assert whatever rights are 
till available, except that a special appearance, to be all 
ffective, must be made before a general appearance. 

Stoll V. Lloyd’s London, (N.J.) 

126 A. 461—^Hervey v. Hervey, 38 
A. 773, 56 N.LEq. 182—4 C.J, p 1325 
note 98 [cj. 

Bacon v. Federal Reserve Bank 
of San Francisco, (D.CWash.) 289 
P. 513 —i aj. p 1325 note 2. 
i. Rollins V. Bay View Auto Parts 
Co., 132 N.B. 177. 239 Mass. 414. 

Scbwabe v. American Rural 
Credits Ass’n. 175 M.W. 673, 104 
Neb. 46. 

I. Idaho.—^Domer v. Stone, 149 p, 

505, 27 Idaho 279. 
ich.—Newman v. Hunt, 183 N.W. 

745, 215 Mich. 185. 

C.J. p 1325 note 4, p 1333 notes 93, 

94. 

tn the absence of rule or statute 
esciibingr the time for an appear- 
ce, an appearance at any time be¬ 
ne the case is placed upon the trial 
it is timely.—Stratford v. Strat- 
rd, 11 Pa.Dist&Co. 617. 

Cm South Carolina, imder Code Civ. 
oc.(1932) §§ 428—430, requiring* de- 
idant to file his answer within 
enty days after service of the sum- 
ms, providing that a copy of the 
nplaint need not be served with 


The time within which a defendant must appear 
to avoid the possibility of being subjected to adverse 
consequences is generally that prescribed by stat¬ 
ute or rule of court,i2 which time may be waived 
by defendant by making an earlier appearance than 
is required.^® Apart from the fact that he may, by 
his delay, lay himself open to such consequences or 
suffer the loss of certain advantages,!^ unless the 
delay has been occasioned by confusing and mis¬ 
leading conduct on the part of plaintiff a party 
defendant is usually accorded the right to appear at 
any time, either before or after judgment, so long 
as there are any proceedings in which he has any 
rights or interests to protect,!® and avail himself 
of all the rights he would otherwise have except 
those dependent on the time of his appearance.!^ 
With respect to inferior tribunals, however, it has 
been held that after judgment therein, defendant 
has no right to appear.!® 

A special appearance must always be made before 
a general appearance is entered,!® for, as shown in 
§ 24, infra, after a general appearance has been 
made a special appearance comes too late effective¬ 
ly to question the jurisdiction of the court over de¬ 
fendant’s person. If, however, it is the first step 
taken therein, a special appearance may be made 
at any stage of the proceedings, without making 
any other appearance in the cause,®® provided, how¬ 
ever, the special appearance must be made in the 
trial court, as an appeal cannot be taken by special 
appearance.®! 

s. 43, 119 Misc. 432, affirmed 197 N. 
T.S. 914, 204 App.Div. 881, and 202 
N.T.S. 926. 208 App.Div. 707. 
le. N.T.—^Henderson v. Henderson, 
160 N.E. 775, 247 N.T. 428, affirming 
223 N.T.S. 873, 221 App.Div. 787. 

Okl.—^Beam v. Berryman, 293 P. 650, 
146 Okl. 94. 

4 C.J. p 1326 note 5, p 1333 note 95. 

17. Abbott V. Smith, 8 How.Pr.(N. 
T.) 463—-4 C.J. p 1826 note 7. 

18. Alburtis v. McCready, 2 B.D. 
Smith (N.T.) 39—4 C.J. p 1326 
note 8. 

19. Ga.—^Hudgins Contracting Co. v. 

I Redmond, 173 S.E. 135. 

Ky.—-Martin v. Cole, 230 S.W. 535, 191 

Ky. 418. 

N.J.—^Burnette v. O’Byrne, 140 A. 397, 

6 N.J.Misc. 156. 

N.C.—Shaffer v. Bank, 160 S.B. 481 
201 N.C. 415. 

W.Va.—^Jimerson v. Tincher, 108 S.B. 
417, 89 W.Va. 41. 

20 . Cleghorn v. Waterman, 20 N.W. 
636, 877, 16 Neb. 226—4 C.J. p 1326 
note 9. 

21 . Allen-Fleming Co. v. Southern 
R. Co., 58 S.E. 793, 145 N.C, 37—4 
C.J. p 1326 note 10. 


the summons, and giving defendant 
the right to secure a copy of the com¬ 
plaint by serving notice of an ap¬ 
pearance within twenty days after 
the summons is served, defendant 
must either answer or serve his no¬ 
tice of appearance within twenty 
days even though the complaint Is 
not on file.—^Bissonette v. Joseph, 170 
S.B. 467, 170 S.C. 407—Baker-Jen¬ 
nings Hardware Co. v. Culp, 90 S.B. 
26, 105 S.C. 418. 

13. Smith V. First Nat Bank of Wa¬ 
co, (Tex.Civ.App.) 187 S.W. 233— 
4 C.J. p 1325 note 4. 

! Piling plea of privilege before an- 
swer required 

Where suit is brought to a term 
too late for service, defendant waives 
his right not to answer at that term 
by filing a plea of privilege before 
adjournment thereof.—Smith v. iFlrst 
Nat Bank of Waco, (Tex.Civ.App.) 
187 S.W. 233. 

14. Emigrant Industrial Sav. Bank 
V. Van Bokkelen, 199 N.E. 23, 269 
N.T. 110, reversing 278 N.T.S. 911, 
243 App.Div. 806—i C.J. p 1326 
note 6. 

15w Gambold v. MacLean, 197 N.T. 
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A general appearance, waiving the service of stim- 
mons, may be filed at the same time as the petition 
or bill,22 or before service of summons,23 and is valid 
and sufficient to confer jurisdiction although the en¬ 
try of appearance is dated with a date preceding that 
on which appearance and petition are actually filed.2^ 

§ 9, _• Extension of Time 

In the absence of statute providing otherwise, the 
court has power to extend the time of appearance, which is 
extended by an extension of time to answer, but not by 
delay in serving the complaint when the time for appear¬ 
ance dates from service of summons only. 

Except in so far as prohibited or restricted by stat¬ 
ute,25 the court has power to grant an extension of 
time for appearance,25 and extending the time for 
answering extends the time of appearance.27 The 
service of a copy of the complaint after the service 
of summons does not extend the time for appearance 
where service of summons alone is required.28 

§ 10. Entry and Record of Appearance 

a. Necessity 

b. Sufficiency 

a. Necessity 

If Jurisdiction of the defendant has not otherwise been 
acquired, It is absolutely essential to establish the Jurisdic- 
.tion of the court that an appearance of the defendant af¬ 
firmatively appear in the record which is the sole evidence 
thereof If the matter Is placed In Issue. 

If defendant has not been served with process so 
as to give the court jurisdiction over his person in 
accordance with the rules stated in the titles Judg¬ 
ments §§ 23-25 [33 C.J. p 1079 note 88-p 1093 note 
30], and Process § 2 [50 C.J. p 446 note 80-p 447 
note 22], then, in order to show jurisdiction in the 
court to proceed to judgment, the record must af¬ 


firmatively show that defendant appeared.29 Where 
an appearance is in issue, the matter must be tried 
by the record alone, and not by other evidence, 30 
and hence the appearance of a party by attorney must 
appear in some way on the record, where such ap¬ 
pearance is material.^! 

b. Sufficiency 

An appearance may be sufficiently shown of record by 
a recital in the records, a formal record entry, or anything 
in the files or formal records which discloses some act or 
proceeding upon the part of the defendant constituting a 
general appearance. 

Sufficient record of an appearance may be found 
in a journal entry,32 or an order affecting a judg- 
ment,33 and a finding or recital in the judgment, de¬ 
cree, or findings is a sufficient showing of record, 
in the absence of anything to the contrary in any oth¬ 
er part of the record.34 Also an appearance is suffi¬ 
ciently shown, where the record discloses any pro¬ 
ceeding on the part of defendant sufficient to con¬ 
stitute a general appearance35 within the rules here¬ 
inafter discussed in §§ 12 and 13 of this Title; and 
in determining whether an appearance has been en¬ 
tered, the files, as well as the completed formal rec¬ 
ord, may be looked to.35 

The mere fact, however, that the record shows that 
the case was continued after a judgment by default, 
will not cause it to be presumed that defendant ap¬ 
peared where there was a defect in service.37 A 
recital of the clerk that defendant appeared is in- 
sufficient,33 and may be disregarded if such recital 
is inconsistent with other parts of the record.33 Con¬ 
versely, even though the clerk certifies that no proc¬ 
ess against defendant is on file, yet, if the record 
states that defendant appeared in court on the trial. 


2BL Vayette v. Myers, 136 N.E. 467, i 
303 Ill. 562, certiorari denied Myers! 
V. Vayette, 43 S.Ct. 249, 260 U.S. I 
749, 67 L.Bd. 495. ! 

23. Kirk v. Bonner, 57 S.W.(2d) 802,1 
186 Ark. 1063. 

24. Vayette v. Myers, 136 N.B. 467, 
303 Ill. 562, certiorari denied Myers 
V. Vayette, 43 S.Ct. 249, 260 U.S. 
749, 67 Lr.Ed. 495. 

Steasons 

“The fact that the entry of appear¬ 
ance was sigrned the day before the 
filing of the bill does not affect its 
validity. It was filed on the day the 
l)ill was filed and was the entry of an 
appearance from the day of filing.”— 
Vayette v. Myers, 136 N.E. 467, 469, 
S03 Ill. 562, certiorari denied Myers 
V. Vayette, 43 S.Ct. 249, 260 U.S. 749, 
^7 L.Ed. 496. 

25. Kennedy v. Mulligan, 69 P. 291, 
136 CaL 666—4 C.J. I> 1326 note 11 
£b]. 


26. Edenfield v. G. V. Seal Co., 241 
P. 227, 74 Mont 509—4 C.J. P 1326 
note 11, 

27. Littauer v. Stern, 69 N.E. 638, 
177 N.T. 233. 

28. Paine v. McCarthy, 1 Hun (N.Y.) 
78. 

29. Lebow v. Macomber & Whyte 
Rope Co., 93 S.E. 939, 81 W.Va. 21 
—4 C.J, p 1326 note 16, p 1330 note 
67. 

30. Childers v. Lahann, 138 P. 202, 
18 N.M. 487—4 C.J. p 1327 note 17. 

31. Childers v. Lahann, 138 P. 202, 
18 N.M. 487— i aJ. P 1327 note 18. 

32. Teagarden v. Iiinn County, 30 P. 
171, 49 Kan. 146. 

33. Upper Mississippi Transp. Co. v. 
Whittaker, 16 Wis. 220. 

34 . Ala.—^Inter-Ocean Casualty Co. 
V. Xdles, 118 So. 328, 218 Ala. 179. 

Or.—Crim v. Grim, 165 P. 176, 80 Or. 
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88, recalling of mandate denied 155 
P. 1176, 80 Or. 88. 

Tex.—Noble v. Empire Gas & Fuel 
Co., (Civ.App.) 20 S.W.(2d) 849, 
affirmed Empire Gas & Fuel Co. 
Noble, (Com.App.) 36 S.W.(2d) 461. 
4 C.J. p 1327 note 28. 

A recital in the record on appeal 
that the parties came by their attor¬ 
neys, and that defendant waived serv¬ 
ice of process, shows an appearance 
which will estop defendant from as¬ 
signing error In this regard.—Walk¬ 
er V. Eling, 2 Miss. 17. 

35^ City of Ituverne v. Skyberg, 211 
N.W. 5,169 Minn. 234 —i C.J. p 1327 
notes 20-23. 

sa Crane v. Hardy, 1 Mich. 56. 

37- Norblett v. Farwell, 38 Cal. 155. 

38- Kimball v. Merrick, 20 Ark. 12. 

39. Bailey v. McGinniss, 57 Mo. 362 
—i C.J. p, 1327 note 30- 
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the judgment will not be set aside.^® 

If the appearance is not by the party himself the 
record must name the person who purported to act 
for him in making the appearance,^^ 

§ 11. Notice of Retainer and Appearance 

Although not known to the common law, appearance 
by giving notice of retainer or of appearance to the adverse 
party or his attorney is, in some states, prescribed by stat¬ 
ute or rule of court, the requirements of which must be 
substantially followed in order to effectuate an appearance 
for ail purposes. 

At common law a mere notice of retainer is not an 
appearance,^2 but under statutes or rules of court 
to that effect it is often held, except where special 
bail is required,^^ that the service of a notice of gen¬ 
eral retainer^4 or appearance,^^ or the filing of such 

notice with the clerk after a complaint has been fil¬ 
ed,^ ^ constitutes a general appearance, which is com¬ 
pleted when the notice is served upon plaintiff or 
his attorney irrespective of the time the same is 
filed,^*^ unless the statute or rule of court involved 


requires not only a service upon plaintiff or his at¬ 
torney but also a filing with the clerk of court.^s 

Statutory requirements or rules of court as to writ¬ 
ten notices of appearance must be substantially fol- 
lowed,49 but that is all,®® and a notice that varies 
somewhat from the statutory form is not necessarily 
void.5i Indeed, it seems that the giving of informa¬ 
tion equivalent to that which would be contained in 
a formal notice of appearance or retainer is suffi- 

cient.®2 

In chancery the usual mode of appearing is by en¬ 
tering an appearance with one of the clerks of 
court.®^ 

A general notice of appearance accompanying a 
notice of motion to set aside a judgment for want 
of jurisdiction will be treated only as an appearance 
for the purpose of the motion.®^ Furthermore, the 
court has the power to allow a general notice of ap¬ 
pearance to be amended so as to make it only spe¬ 
cial.®® 


40 . Triplett v. Gillen, 6 J.J.Marsh 
(Ky.) 564. 

41. Mich.—Durfee v. Abbott, 15 N. 
W. 454, 50 Mich. 278. 

Pa.—Weaver v. Stone, 2 Grant 422. 

4 C.J. p 1326 note 16 Eb]. 

42. Mann v. Carley, 4 Cow.(N.T.) 
148— i C.J. P 1332 note 89. 

43. Cooley v. Lawrence, 12 N.Y. Su¬ 
per. 605, 12 How.Pr. 176—4 C.J. p 
1332 note S7. 

44. Maryland Casualty Co, v. Clint- 
wood Bank, 154 S.E. 492, 154 Va. 
181—4 C.J. p 1332 note 83 [b], 84. 

45. Bissonette v. Joseph, 170 S.E. 
467, 170 S.a 407—4 C.J. p 1332 note 
83 [a], 85. 

46. Maryland Casualty Co. v. Clint- 
wood Bank, 154 S.E. 492, 154 Va. 
181—4 C.J. p 1332 note 86. 

47. Jesseph v. Carroll, 219 P. 429, 
126 Wash. 661—4 C.J. p 1333 note 
93. 

48. Newman v. Hunt, 183 N.W. 745, 
215 Mich. 185. 

49. Mich.—Newman v. Hunt, supra. 
N.Y.—^In re Lehmeyer*s Estate, 204 

N.Y.S. 767, 122 Misc. 670—Re&el- 
mann v. South Shore Traction Co., 
123 N.Y.S. 353, 67 Misc. 590. 

Or.—^Barnes v. Barnes, 11 P.(2d) 547, 
139 Or. 536. 

S.C.—^Baker-Jennings Hardware Co. 

V. Culp, 90 S.E. 26, 105 S.C. 418. 

4 C.J. p 1332 note 88 [a]. 

7oxm ot notice 

(1) A statute providing for writ¬ 
ten notice of appearance contemplates 
a document drawn up especially for 
the purpose of making an appearance, 
whereby plaintiff is informed that de¬ 
fendant has appeared generally or. 


specially in the case and has submit¬ 
ted himself to the jurisdiction of the 
court.—Steinhach v. Leese, 27 Cal. 
295—^Domer v. Stone, 149 P. 605, 27 
Idaho 279. 

(2) A notice of appeal is not a no¬ 
tice of an appearance within the 
meaning of the statute.—Steinhach v. 
Leese, supra. 

<3) A motion for a cost bond is not 
a notice of appearance as it does not 
contain the required information.— 
Domer v. Stone, supra. 

Filing in clerk’s office without serv¬ 
ice on plaintiff’s attorney 

Where the rule of court requires 
that the notice be both served upon 
plaintiff’s attorney and filed with the 
clerk of court, a filing with the clerk 
withouc service upon plaintiff is not 
a sufficient appearance to prevent a 
default,—^Newman v. Hunt, 183 N.W. 
745, 215 Mich. 185. 

Mailing motion not received until 
after hearing thereon 

Under a statute providing for de¬ 
fendant’s appearance by answer, de¬ 
murrer, or written notice of appear¬ 
ance given to plaintiff, the mailing to 
plaintiff, on the same date it is heard, 
of a motion to set aside an order pre¬ 
viously obtained by plaintiff, does not 
constitute such a giving of written 
notice of appearance as entitles de¬ 
fendant to be heard on the motion, 
where the record aflairmatively dis¬ 
closes that the copy of the motion 
was not received by plaintiff’s at¬ 
torneys until several days after it 
was heard.—^Barnes v. Barnes, 11 P. 
(2d) 547, 139 Or. 536. 

Notice entitled to wrong court is 

16 


ineffective.—^Purcell v. Lynch, 155 N. 
Y.S. 101, 92 Misc. 148. 

50. German-American Bank v. 
Champlin, 11 N.Y.Civ.Proc. 452—4 
C.J. p 1332 note 88 [b]. 

Errors or defects in formal parts, 
constituting no part of the essence of 
the paper will not invalidate it.— 
Steinam v. Strauss, 18 N.Y.S. 48, af¬ 
firmed 33 N.E. 338, 137 N.Y. 661—4 C. 
J. p 1332 note 92 [a]. 

51. Krause v. Averill, 4 N.Y.Civ. 
Proc. 410, 66 How.Pr. 97—4 C.J. p 
1332 note 89. 

52. Proelich v. Northern Pac. Ry. 
Co., 167 N.W. 366, 39 N.D. 307—4 
C.J. p 1333 note 99. 

53i. Mich.—Low v. Mills, 27 N.W. 
877, 61 Mich. 35. 

N.Y.—Livingston v. Gibbons, 4 Johns. 

Ch.(N.Y.) 94. 

4 C.J. p 1332 note 81. 

Former New York cliancery practice 
Under the former chancery prac¬ 
tice in New York, a notice of appear¬ 
ance by defendant’s solicitor given to 
plaintiff’s solicitor, without an entry 
in the clerk’s minutes, was sufficient. 
—Livingston v. Gibbons, 4 Johns.Ch. 
(N.Y.) 94. 

54. Bierce v. Smith, 2 Abb.Pr.(N.Y.) 
411. 

55. U. S. V. Yates, (La.) 6 How.(U. 
S.) 605, 12 L.Ed. 575—Hohorst v. 
Hamburg-American Packet Co., (C. 
C.N.Y.) 38 F. 273, appeal dismissed 
13 S.Ct. 590, 148 U.S. 262, 37 L.Ed. 
443. 

Where bill is amended 
This may be allowed where the bill 
is amended so that a demurrer there¬ 
to for want of jurisdiction will no 
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Conditional notice, A notice of retainer served 
conditionally is of no effect unless the condition is 
fulfilled.®^ 

§ 12, What Constitutes Appearance 

a. In general 

b. Several defendants or persons involved 

c. Physical presence of party or attorney 

d. Docket entry of attorney’s name 

e. Giving bond or putting up bail 

f. Pleading 

g. Motions 

h. Filing affidavits or interrogatories 

i. Stipulations or agreements 

j. Objections to jurisdiction of subject 

matter 

k. Participation in proceedings or invok¬ 

ing jurisdiction of court 

l. Removal to federal court 

m. Appearance in attachment or other 

collateral proceedings 

n. Appeal or writ of error 

a. In General 

An appearance may be expressly made by formal writ¬ 
ten OP oral declaration, or record entry, to the effect that 
the defendant appears; or It may be Implied from some 
act done with the intention of appearing and submitting to 
the court's jurisdiction; and, while appearance in any 
manner prescribed by statute Is sufficient, the prescribed 
statutory methods of appearing are usually not regarded 
as exclusive. 

At early common law the only three ways in which 
a defendant could appear were by putting in special 


bail or by filing common bail as noted infra subdi¬ 
vision e of this section, or by causing an appearance 
to be entered in the clerk’s office.^'^ Now, however, 
an appearance may either be express as noted imme¬ 
diately hereafter, or it may arise by implication from 
defendant’s seeking, taking, or agreeing to some step 
or proceeding in the cause beneficial to himself or 
detrimental to plaintiff other than one contesting 
only the jurisdiction,58 or by reason of some act or 
proceedings recognizing the case as in court as point¬ 
ed out infra § 13 of this Title. 

An appearance can usually be formally or ex¬ 
pressly effected by filing with the clerk a written di¬ 
rection or praecipe to enter the appearance of the 
party,58 by formal record entry,®® oral announce¬ 
ment in open court,®! acceptance of service by de¬ 
fendant’s attorney,®2 or by filing in the cause a paper 
which either waives service of process®® or which 
both waives service of process and recites the entry 
of an appearance,®^ or, as more fully discussed su¬ 
pra in § 11, in accordance with a statute or court 
rule providing for appearance by notice of general 
retainer or notice of appearance. By the filing of 
his suit plaintiff enters an appearance which invokes 
the jurisdiction of the court.®® 

Statutes or rules of court prescribing the method 
of appearance are often regarded as exclusive to the 
extent that defendant must follow the prescribed 
mode of appearing to secure a standing in court 
and the right to be heard,®® but it is sometimes held 
that they are not exclusive even to this extent.®*^ 
Furthermore, it is very generally held that such 


longer lie.—^Hohorst v. Hamburg- 
American Packet Co., (C.C.N.T.) 38 
F. 273, appeal dismissed 13 S.Ct. 590, 
148 U.S. 262, 37 L.Ed. 443. 

58. Bronk v. Conklin, 2 How.Pr.(N, 
T.) 7. 

57. N.H.—Colby v. Knapp, 13 N.H. 
175. 

N.Y.—Mann v. Carley, 4 Cow. 148. 

4 C.J. p 1329 note 51. I 

58. Trojan Drilling Co. v. Morrison, 
201 P. 239, 83 Okl. 187—4 C.J. p 
1316 note 24. 

Cknistmctioa against nouiresidents 
It has been said that the facts and 
circumstances which constitute an 
appearance by a nonresident are more 
strongly construed against him than 
if he were a resident.—Davis v. 
Wichita State Bank &' Trust Co., 
(Tex.Civ.App.) 286 S.W. 584. 

53. Seedhouse v. Broward, 16 So. 
425, 34 Fla. 509—4 C.J. p 1329 note 
52. 

60L People V. Brillow, 140 N.B. 829, 
309 Ill. 173. 

81. N.Y.—Henderson v. Henderson, 

6 C.J.S.-2 


160 N.B. 775, 247 N.Y. 428, affirming 
223 N.Y.S. 873. 221 App.Div. 787. 
S.C.—Stephens v. Kingling, 86 S.E. 
683, 102 S.C. 333. 

In New York this is said to be a 
common practice having strong judi¬ 
cial approval.—^Henderson v. Hender¬ 
son, 160 N.E. 775, 247 N.Y. 428, af¬ 
firming 223 N.Y.S. 873, 221 App.Div. 
787. 

62. Gallagher v. Motors Finance 
Corporation, 161 A. 587, 105 Pa.Su- 
per. 355—Locey v. Sterling Motor 
Truck Co. of Pittsburgh, 156 A 730, 
102 Pa.Super. 148. 

63- New York Trust Co. v. Watts- 
Ritter & Co., (C.C.AW.Va.) 57 F. 
(2d) 1012. 

64. Ark.—^Kirk v. Bonner, 57 S.W. 

(2d) 802, 186 Ark. 1063. 

Ill.—^Kirkham v. Harris, 2 N.E. (2d) 
119, 285 IlLApp. 385. 

Okl.—^Wooden v. Wooden, 239 P. 231, 
113 Okl. 81. 

Tex.—Radford v. Radford, (Civ.App.) 
42 S.W. (2d) 1060. 

4 C.J. p 1330 note 67, p 1333 note 99 
Cf3» 

Stipulations or agreements waiving 

17 


process and reciting appearance see 
infra § 12 i (2). 

65. Davis V. Wichita State Bank & 
Trust Co., (Tex.Civ.App.) 286 S.W. 
584. 

66 . Idaho.—Domer v. Stone, 149 P. 
505, 27 Idaho 279. 

N.Y.—^Regelmann v. South Shore 
Traction Co., 123 N.Y.S. 353, 67 
Misc. 590. 

4 C.J. p 1329 note 56, p 1330 note 61 
[c]. 

Statutes recLuiriug answer, demurrer, 
or notice of appearance 

(1) Statutes providing that ap¬ 
pearance shall be by answer, demur¬ 
rer, or giving written notice of ap¬ 
pearance must be followed if defend¬ 
ant wishes to secure his right to be 
heard, and no other pleading paper or 
document is sufficient for this pur¬ 
pose.—Domer v. Stone, 149 P. 505, 27 
Idaho 279. 

(2) Sufficiency of notice of appear¬ 
ance under such statute see supra § 
11 . 

67. People v. Brillow, 140 N.H 829, 
309 Ill. 173. 
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statutes or rules do not preclude an appearance, suf¬ 
ficient to give the court jurisdiction over defend¬ 
ant’s person, by some other act or method of a sub¬ 
stantial character by which defendant intentionally 
invokes the court’s jurisdiction.®^ There are, it is 
true, a number of cases to be found which appear 


to regard the statutory method of appearing as com¬ 
pletely and absolutely exclusive for all purposes;®^ 
but even in the states where these cases were de¬ 
cided there are other holdings which limit and qual¬ 
ify them.*^® 

Unless there is a statute contemplating that the 


Illinois mile of court 

In Illinois, although a rule of court 
provides for appearance hy formal 
record entry of the name of the at¬ 
torney appearing, it has been held 
that an appearance by filing plead¬ 
ings in the cause constitutes a suf¬ 
ficient appearance to give all the 
rights of a formal record appearance. 
—People V. Brillow, 140 N.B. S29, 309 
Ill. 173. 

68 . Cal.—^Reinhart Lumber & Plan¬ 
ing Mill Co. V. Hladik, (App.) 259 
P. 363—Roberts v. Superior Court 
of California in and for Stanislaus 
County, 159 P. 465. 30 CaLApp. 714. 
Wash.—White v. Million, 27 P.(2d) 
320—^In re Quick’s Estate, 297 P. 
198, 161 Wash. 537. 

4 C.J. p 1329 note 56 [a]. 

California statutes 

(1) '“A defendant appears in an 
action when he answers, demurs, or 
gives the plaintiff written notice of 
his appearance, or when an attorney 
gives notice of appearance for him.’ 
Code Civ.Proc. § 1014. The Supreme 
Court has held that an appearance 
may be made in an action by acts | 
other than those enumerated in the] 
statute, but they must he of an un¬ 
equivocal character showing a sub- j 
mission to the general jurisdiction of 
the court, such as calling for some 
aflarmative relief.”—^Altpeter v. Pos¬ 
tal Telegraph Cable Co., 148 P. 241, 
244, 26 CaLApp. 705. 

(2) Securing an order extending 
the time to plead is not an act of the 
required character to constitute an 
appearance within the rule declared 
by the California courts hy way of 
exception to the statutory provision, 
—^Davenport v. Superior Court of 
California in and for Imperial Coun¬ 
ty, 191 P. 911, 183 Cal. 506. 

Or^on statutes 

Lord L, § 63, in dealing with the 
acquisition of personal jurisdiction 
by the service of summons in sub¬ 
stance provides that a voluntary ap¬ 
pearance of the defendant shall he 
equivalent to personal service of the 
summons upon him. Lord L. § 542 
provides that a defendant appears 
when he answers, demurs or gives 
plaintiff written notice of appearance 
and until he so appears he shall not 
be entitled to be heard or to notice of 
motions, etc. The rule developed un¬ 
der these sections is thus stated: *Tt 
has been held that the voluntary ap¬ 
pearance mentioned in section 63 is 
not limited nor defined by the terms 
of this section C§ 542], as one may 


appear and submit himself to the 
jurisdiction of the court without ei¬ 
ther answering, demurring, or giving 
the plaintiff a written notice of his 
appearance; that the purpose of this 
section is to define what shall be con¬ 
strued such an appearance as will en¬ 
title a defendant to he heard as a 
matter of right, and to have served 
on him all papers which the law re¬ 
quires to be served.”—Roethler v. 
Cummings, 165 R. 355. 84 Or. 442. 

Filhig of a bill of paxticulaars may 
constitute an appearance giving the 
court jurisdiction although the stat¬ 
ute provides that the appearance 
shall be hy answer, demurrer, or no¬ 
tice of appearance given to plaintiff. 
—White V. Million, (Wash.) 27 P.(2d) 
320. 

68 . N.Y.—^Muslusky v. Lehigh Val¬ 
ley Coal Co.. 122 N.E. 461, 225 N.T. 
584, reversing 161 N.T.S. 1136, 175 
App.Div. 926—Wendel v. Connor, 
221 N.T.S. 10, 220 App.Div. 211— 
Drake v. Shenandoah Pottery of 
Keyser, W. Va., 252 N.T.S. 705, 141 
Misc. 471—Court Square Bldg. v. 
Harris. 251 N.T.S. 193, 140 Misc. 
542—^Robinson v. Robinson, 204 N. 
T.S. 329, 123 Misc. 80, affirmed 205 
N.T.S. 049, 209 App.Div. 896—255 
Fifth Ave. Corporation v. Freeman, 
199 N.T.S. 519, 120 Misc. 472— 
Jaworower v. Rovere, 162 N.T.S. 
1075, 98 Misc. 377, affirmed 164 N.T. 
S. 515, 177 App.Div. 740. 

Tex.—Gutierez v. Cuellar, (Civ.App.) 
236 S.W. 497. 

7a N.T.—Metal Shelter Co. v. Fos- 
dick, 172 N.T.S. 273, affirmed 175 
N.T.S. 912, 188 App.Div. 882. 

Tex.—St. Louis & S. P, R. Co. v. Hale, 
206 S.W. 75, 109 Tex. 251. 

New York statutes 

(1) "The Code prescribes that a 
defendant's appearance ‘must be 
made’ by serving either a notice of 
appearance or a copy of a pleading. 

. . . Since the adoption of this 
Code provision the rule is that a de¬ 
fendant does not generally appear in 
the action unless he serves a notice 
of appearance or a pleading as re¬ 
quired hy section 421.”—Jaworower 
V. Rovere, 162 N.T.S. 1075, 1077. 98 
Misc. 377, affirmed 164 N.T.S. 516, 177 
App.Div. 740, 

(2) “Section 237 of the Civil Prac¬ 
tice Act prescribes how a defendant’s 
appearance may be made. It reads 
as follows: ‘Sec. 237. The defend¬ 
ant's appearance must be made by 
serving upon the plaintiff’s attorney, 
within 20 days after service of the. 
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summons exclusive of the day of 
service, a notice of appearance, a 
copy of an answer or a notice of mo¬ 
tion raising an objection to the com¬ 
plaint in point of law. A voluntary 
general appearance of the defendant 
is equivalent to personal service of 
the summons upon him.' The ways 
by which a general appearance can he 
effected are exclusively those set out 
in the foregoing section. Muslusky v. 
Lehigh Valley Coal Co., 122 N.E. 461, 
225 N.T. 648. , . . The predecessor 
statute of section 237, Civil Practice 
Act, is section 421, Code Civ.Proc. 
This latter section gave birth to the 
holdings that the methods by which 
an appearance might be effected were 
exclusively those set out therein.”— 
Robinson v. Robinson, 204 N.T.S. 329, 
331, 123 Misc. 80, affirmed 206 N.T.S. 
949, 209 App.Div. 896. 

(3) Before the adoption of the code 
of civil procedure, a notice of mo¬ 
tion was equivalent to an appearance 
which entitled defendant to notice, 
and this rule has been followed in a 
few later cases.—^Phelps v. Phelps, 6 
N.T.Civ.Proc. 117—4 C.J. p 1341 note 
33. 

(4) But it seems now to be well 
established that a notice of motion 
and a fortiori an order to show cause, 
which is not subscribed by the attor¬ 
ney, as is a notice of motion, is not 

I an appearance.—^Paine Lumber Co. v. 
Galbraith, 55 N.T.S. 971, 38 App.Div. 
68—4 C.J. p 1341 note 34. 

(5) However, the New Tork court 
of appeals has subsequently ruled 
that the statutory method of appear¬ 
ance is not absolutely and completely 
exclusive for all purposes in the fol¬ 
lowing language: “When we said in 
the Muslusky Case, supra, that a gen¬ 
eral appearance cannot be made ex¬ 
cept in the manner indicated in sec¬ 
tion 421 of the Code (now section 237, 
Civil Practice Act), we had no thought 
to hold that a defendant participating 
in the litigation as an actor in a 
genuine and substantial sense will 
be permitted to contest the jurisdic¬ 
tion of his person by coupling with 
the participation a disclaimer of his 
willingness to be affected by its con¬ 
sequences. , . . Such a rule would 
lead to incongruous results, and the 
Legislature cannot have intended by 
declaring the form of an appearance 
to import such consequences into the 
body of our law.”—Henderson v. Hen¬ 
derson, 160 N.E. 775, 777, 247 N.T. 
428. affirming 223 N.T.S. 873, 221 App. 
Div. 787. 
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appearance be in writingji the appearance need 
not be in the form of a signed writing,72 but may be 
by informal parol actionJ^ An entry on the docket 
by the clerk at the oral request of defendant's coun¬ 
sel is a sufficient appearance in writing within the 
meaning of a statute,*74 but a rule of court provid¬ 
ing that an appearance shall be entered and marked 
on the margin of the record of the case by the at¬ 
torney in his own handwriting is not complied with 
by a typewritten name of the attorney indorsed on 
a counterbond filed in replevin.75 

Knowledge of the pending proceedings and an 
intention to appear are ordinarily requisite to ren¬ 
der an act or course of conduct an appearance.76 
An appearance is not to be inferred except as a result 
of acts from which an intent to do so may properly 
be inferred.77 The assumption and conduct of the 
defense by a nominal for an actual defendant does 
not constitute an appearance ;78 but where an ac¬ 
tual wrongdoer voluntarily appears and answers in 
the name of another who has been sued for the for¬ 
mer's wrong by mistake, the wrongdoer thereby sub¬ 
mits himself to the jurisdiction of the court and may 
be substituted as defendant72 


b. Several Defendants or Persons Ijivolved 

An appearance by or for some or one of several defend¬ 
ants or persons does not constitute an appearance for the 
other or others, particularly where the appearance is ex¬ 
pressly limited to a particular person or persons. If only 
part of several defendants have been served the cases 
have held both ways as to whether or not an appearance 
for or by the defendants, without anything else definitely 
to indicate the intention, should be construed as an ap¬ 
pearance for all the defendants or only those who have 
been served. 

Generally an appearance by or for one person 
cannot be construed to constitute an appearance by 
another.80 Where there are several defendants, the 
attorney may limit the appearance to one, or to 
any number of them less than all;^i but if all the 
defendants have been served with process, a general 
appearance, purporting to be for all of them, or not 
limited to particular defendants, will be considered 
to be in behalf of alL^2 

Although all defendants have not been served with 
process, it is nevertheless sometimes held that a 
recital in the record, in general terms, to the effect 
that defendants appeared is sufficient to show an ap¬ 
pearance by all of the defendants, including those 
not served as well as those served, 83 unless there is 


71. Spores v. Maude, 158 P. 169, 81 
Or. 11. 

72. Stephens v. 86 S.E. 

683, 102 S.C, 333—-4 C.J. p 1330 note 
60. 

73. Kan.—^Matthies v. Union Prod¬ 
ucts Co,, 36 P.(2d) 89, 140 Kan, 
232, affirming 28 P.(2d) 754, 138 
Kan. 764. 

Ky.—Culbertson v. Brashear, 7 Ky. 
Op. 641. 

S.C.—Stephens v. Ringling, 86 S.E. 
683, 102 S.C. 333. 

74. Prince v. Gundaway, 32 N.E. 653, 
157 Mass. 417. 

75. Esposito V. Esposito, 12 Pa.Dist. 
& Co. 758. 

7a Grable v. Killits, (C.C.A.Ohio) 
282 P. 185, certiorari denied Bacon 
Bros. Co. V. Grable, 32 S.Ct. 95, 260 
U.S. 735, 67 l4.Ed. 488—4 C.J. p 1331 
note 65. 

77. Durabilt Steel Locker Co. v. 
Berger Mfg. Co., (D.C.Ohio) 21 F. 
(2d) 139. 

7a Bidwell v. Toledo Cons. St R. 
Co., (C.C.Iowa) 72 P. 10, appeal 
dismissed 16 S.Ct 1120, 163 U.S. 
319, 41 L.Ed. 174—4 C.J. P 1335 note 
46. 

NonresideiLt cotporatioii assuming 
defense 

A nonresident corporation which 
cannot be served and which, without 
intent to become a party, comes in 
simply to assume the defense for the 
actual defendant does not thereby 
make such an appearance as will jus¬ 
tify. the court in making it a party to 


the record.—^Bidwell v. Toledo Cons. 
St R. Co., (C.C.Iowa) 72 P. 10, appeal 
dismissed 16 S.Ct 1120, 163 U.S. 319, 
41 L.Ed. 174, and distinguishing Eagle 
Mfg. Co. V. Miller, (C.C.Iowa) 41 P. 
351, which was reversed on other 
grounds 14 S.Ct 310, 151 U.S. 186, 38 
L.Ed, 121—4 C.J. p 1324 note 90 [b]. 

79. Limbaugh v. Western Ohio R. 
Co., 113 N.E. 687, 94 Ohio St 12— 
4 C.J. p 1324 note 90 [a], 

80. U.S.—^Axelrod v. Osage Oil & Re¬ 
fining Co., (C.C.A.Okl.) 29 P.(2d) 
712—General Inv. Co. v. Lake 
Shore & M. S. R. Co., (Ohio) 43 S. 
Ct 106, 260 U.S. 261, 67 L.Ed. 244, 
modifying (C.C.A.) 269 P. 235. 

Cal.—Chaplin v. Superior Court in 
and for Los Angeles County, 253 F. 
954, 81 CaLApp. 367—Altpeter v. 
Postal Telegraph Cable Co., 148 P. 
241, 26 Cal.App. 705. 

Ga.—^Thomas v. Calhoun Nat Bank, 
121 S,E, 808, 157 Ga. 475—McCon- 
non & Co. V. Martin, 126 S.E. 272, 
33 Ga.App. 392. 

Kan.—Wamego State Bank v. Sesler. 

232 F. 612, 117 Kan. 383. 

Mich.—^Price v. Delano, 153 N.W. 7, 
187 Mich. 49. 

N.C.—City of Lexington v. Home In¬ 
demnity Co., 178 S.E. 547, 207 N.C. 
774. 

Okl.—^Lankford v. Schroeder, 147 F. 

1049, 47 Okl. 279, L.R.A.1915P 623. 
Porto Rico.—^Delgado v, Delgado, 28 
Porto Rico 465. 

Answer by one codefendant in 
which affirmative relief is sought 
cannot be considered a general ap-' 
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pearance by the other defendant who 
confines his objections to the court's 
jurisdiction over his person.—Axel¬ 
rod V. Osage Oil & Refining Co., (C. 
C.A.Okl.) 29 P.(2d) 712—Thomas v. 
Calhoun Nat Bank, 121 S.B. 808, 157 
Ga. 475. 

Appearance by attorney on his own 
behalf 

Where defendant has filed two cross 
actions, one against plaintiff and one 
against plaintifTs attorney, a plea 
filed by the attorney to the cross ac¬ 
tion which clearly shows that he is 
acting for himself therein and not 
for plaintiff does not constitute an 
appearance by plaintiff to the cross 
action against him.—Scarborough v, 
Bradley, (Tex-Civ.App.) 256 S.W. 349. 

Appearance by state hank commis¬ 
sioner not appearance by state.— 
Lankford v. Schroeder, 147 F. 1049, 
47 Okl. 279, L.R.A.1915P 623. 

81. Cal.—Spangel v. Dellinger, 42 
Cal. 148. 

Pa.—^Kimmel v. Kimmel, 5 Serg.&R. 
294. 

4 C.J. p 1328 notes 37, 38. 

82. Rockcastle Gas Co. v. Endicott, 
64 S.W.(2d) 578, 251 Ky. 290— 
Perry v. Covington Sav. Bank & 
Trust Co„ 241 S.W. 850, 195 Ky. 40 
—4 O.J. p 1328 note 39. 

83. Eaton V. Harris, 42 Ala. 491— 
Hunt V. Ellison, 32 Ala. 173—^Hob¬ 
son V. Emanuel, 8 Port. (Ala.) 442— 
Lucy V. Beck, 5 Port. (Ala.) 166— 
Gilbert v. Lane, 3 Port.(Ala.) 267 
—^Bradford v. Stewart, Minor 
(Ala.) 44-^ C.J. p 1328 note 40. 
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something else in the record sufficient to show that 
the general language was intended to refer only to 
those defendants who had been served,or, at least, 
where such construction is necessary to maintain the 
verity of the record.ss Other cases, however, have 
taken the view that such general recital must be 
construed as limited to those defendants who were 
served with process,particularly where it is un¬ 
accompanied by a plea and is not sustained by any 
other part of the record.87 So where the record 
shows an attorney appeared, pleaded, or otherwise 
moved as attorney for defendants, some courts hold 
that the appearance is limited to the defendants who 
were served,ss unless a different holding is neces¬ 
sary to sustain the record,^^ while other courts have 
held that it sufficiently shows an appearance for all 
the defendants including those not served with proc¬ 
ess,^® unless something else appears to the con¬ 
trary,particularly where the defendants not serv¬ 
ed are named as defendants in the pleading or other 
proceeding taken by such attorney.®^ 

Where a plea in abatement has been sustained as 
to some defendants, an answer filed by the defendants 
generally is an appearance only for those defend¬ 
ants who remain in the case and as to whom the 
plea has not been sustained.^^ 


c. Physical Presence of Party or Attorney 

Physical presence of the party or his attorney in court 
is not necessary to an appearance and, on the other hand, 
it does not, in and of itself, constitute an appearance. 

While formerly an appearance was by actual pres¬ 
ence in court,and such appearance still exists in 
contemplation or fiction of law,^® at the present day 
a technical formal appearance by actual presence is 
generally unnecessary,^® except perhaps in one or 
two states,®7 or unless there is a bond or undertak¬ 
ing requiring defendant to appear and the proper 
interpretation thereof is that actual presence in court 
is required.®^ 

On the other hand, the mere physical presence of 
a party or of his attorney in the court room during 
the trial,®® or at the taking of depositions where 
there is no participation,^ or the presence as a wit¬ 
ness of a party over whom jurisdiction has not been 
acquired,^ will not of itself constitute an appearance 
in the action; nor is an attorneys presence in the 
court room turned into an appearance by reason of 
the fact that while there he makes a verbal statement 
to the court that no citation has been issued or serv¬ 
ed but that he is not making his appearance in the 
case,® but if the attorney goes further and seeks in 
any way to participate in the case an appearance is 
effectuated.'^ 


d4. Gray ham v. Roberds, 7 Ala. 719— 
Puckett V. Pope, 8 Ala, 552, 556, 
distinguishing Gilbert v. Lane, 3 
Port. (Ala.) 267 and Wheeler v. Bul¬ 
lard, 6 Port, (Ala.) 352—Gatlin v. 
Gilder, 3 Ala. 536—4 C.J. p 1328 
note 41. 

85. Hunt V. Ellison, 32 Ala. 173— 
Williams v. Lewis, 2 Stew. (Ala.) 
41—^Bradford v. Stewart, Minor 
(Ala.) 44—4 C.J. p 1328 note 42. 

86 . Mullins v. Rieger, 70 S.W. 4, 169 
Mo. 521, 92 Am.S.R. 651—4 C.J. p 
1328 note 43. See White Oak Coal 
Co. V. Burns, 203 Ill.App. 434. 

87. Barker v. Shepard, 42 Miss, 277 
—4 C.J. p 1328 note 44. 

88 . Correll v. Greider, 92 N.E. 266, 
245 Ill. 378, 137 Am.S.R. 327—4 C. 
J. p 1329 note 48. 

89. Kan.—Meador v* Manlove, 156 P. 
731, 97 Kan. 706. 

Ky.—^Rockcastle Gas Co, v. Endicott, 
64 S.W.(2d) 578, 251 Ky. 290. 

4 G.J. p 1329 note 49. 

9a Reboira v. Lloreda, 27 Porto 
Rico 835—4 CJ. p 1329 note 45. 

91. Harrison v. Agricultural Bank, 
2 Sm.&M.(Miss.) 307 —i C.J. p 1329 
note 46. 

92. U.S.—Hills V. Ross, (Ga.) 3 Dali. 
331, 1 L.Ed. 623. 

Ala.—^McCreary v. Jones, 11 So. 600, 
96 Ala. 592. ' i 


93. F. C. Church Shoe Co. v. Turner, 
279 S.W. 232, 218 Mo.App. 516. 

94. Spores v. Maude, 158 P. 169, 81 
Or. 11—4 C.J. p 1315 note 8. 

95. Spores v. Maude, supra—4 C.J. p 
1329 note 54. 

96. Gulf View Apartments v. City of 
Venice, 145 So. 842, 108 Fla. 41—4 

C.J. p 1314 note 2 [e], p 1329 note 
54. 

97. McCormack v. Greensburgh 
First Nat. Bank, 53 Ind. 466—^Frie- 
be v. Elder, (Ind.App.) 103 N.E. 429 
—4 C.J. p 1330 note 58 [a]. 

98. State Treasurer v. Woodward, 7 
Vt. 529—4 C.J. p 1314 note 2 [h]. 

99. Cal.—Chaplin v. Superior Court 
in and for Los Angeles County, 253 
P. 954, 81 CaLApp. 367. 

Pa«—In re Mikasinovich, 168 A. 606, 
110 Pa.Super. 252. 

Tex,—Cornelius v. Early, (Civ.App.) 
24 S.W.(2d) 757, affirmed Early v. 
Cornelius, 39 S.W.(2d) 6, 120 Tex. 
335—Gutierrez v. Cuellar, (Civ. 
App.) 236 S.W. 497. 

Va.—Shepherd v. Starbuck, 88 S.E. 

59, 118 Va. 682. 

4 C.J. p 1330 note 61. 

Presence on day set for trial 

“The mere presence of a party or 
his attorney in the courtroom on the 
day the case is set for trial is insuf¬ 
ficient to constitute an appearance.** 
—Lindsey v. Ferguson, (Tex.Civ. 
App.) 80 S.W.(2d) 407. 


1. State V. Belden, 211 N.W. 916, 19S 
Wis. 145—4 C.J. p 1330 note 62. 
a. U.S.—U. S. V. Brown, (C.C.A.N. 
T.) 55 F.(2d) 72. 

D.C.—^Eichelberger v. Arlington 

Building, Inc., 52 App.D.C. 23, 280 
F. 997. 

Ill.—^Brown v. Van Keuren, 172 N.E, 
1, 340 Ill. 118. 

Kan.—Cahill-Swift Mfg. Co. v. Hayes, 
156 P. 735, 97 Kan. 740, rehearing 
denied 157 P. 1169, 98 Kan. 269. 
Okl.—^Ex parte Honaker, 61 P.(2d) 
702—St. Louis Trading Co. v. Barr, 
32 P.(2d) 293, 168 Okl. 184. 

Pa.—First Regular Baptist Church 
of Indiana, Pa., v. Allison, 15^ * 
913, 304 Pa. 1. 

4 C.J. p 1330 note 63. 

Reasons for rule 

“It seems clear that where a per¬ 
son presents himself in court as a 
witness in response to a subpoena, he 
does not thereby enter an appearance 
as a party litigant. In such case he 
appears by compulsion. The com¬ 
mand to appear, subpoena (subject 
to punishment for disobedience), is 
not voluntary, and he waives no right 
by his obedience.**—Cahill-Swift Mfg. 
Co. V. Hayes, 156 P. 735, 738, 97 Kan. 
740, rehearing denied 157 P. 1169, 98 
Kan. 269. 

8. Lindsey v, Ferguson, (Tex.Civ, 
App.) 80 S.W,(2d) 407. 

^ Ill.—^Brown v. Van Keuren, 172 N. 

E. 1, 840 la IIS. 
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d. Docket Entry of Attorney’s Name 

In most states the entry of an attorney's name or 
initials upon the docket constitutes an appearance. 

According to the view expressed by many cases 
the docket is to be considered as a part of the rec¬ 
ord for the purpose of determining whether or not 
an appearance has been made so that an entry there¬ 
on of an attorney’s name^ or initials,® although made 
by the attorney’s clerk at the former’s request,^ is 
sufficient to constitute an appearance. In at least one 
state, however, it has been held that the entry, by an 
attorney, of his name on the docket means nothing 
more than that he has been employed in the case, and 
that it does not constitute an appearance.® 

e. Griving Bond or Putting up Bail 

The filing or giving by the defendant, but not by third 
persons, of bail, a bond which discharges an attachment 
or garnishment, or a redellvery or forthcoming bond In 
replevin or bail trover generally constitutes an appearance; 


but this Is not true of a replevy or forthcoming bond which 
does not dissolve the attachment. 

While there is some authority to the contrary,^ the 
general rule at common law is that the filing of com¬ 
mon or special bail amounts to a general appear- 
ance,i® although defendant and his bail are sub¬ 
sequently discharged on the motion of the former 
showing that he was not legally liable to arrest.^! 
Likewise, under a statute permitting a judgment to 
be entered on a recognizance after an order of for¬ 
feiture, the signing of a recognizance has been held 
to be equivalent to a voluntary appearance in the 

action.i2 

Although, in some jurisdictions, it is not an unqual¬ 
ified appearance for all purposes,^® the execution 
by defendant of a forthcoming or redelivery bond 
in replevin or bail trover is generally an appear¬ 
ance in the action.^^ So, too, the giving of a bond 
operating as a discharge or dissolution of an attach- 
ment^s or garnishment^® operates as an appearance 


Tex.—^Belknap Hardware & Mfg, Co. 
V. Lightfoot, (Civ.App.) 75 S.W. 
(2d) 4S1—Morris v. Hughes Bros. 
Mfg. Co., (Civ.App.) 27 S.W. (2d) 
849. 

presence aaid objection to hearing on 
motion 

Where plaintiff’s attorney is in 
court at the time a motion to dis¬ 
solve an injunction is called to the 
court’s attention and taken up for 
hearing, and the attorney protests 
and objects to having the hearing at 
that time there is an appearance in 
court for all purposes of the motion. 
—Morris v. Hughes Bros. Mfg. Co., 
(Tex.Civ.App.) 27 S.W.(2d) 849. 
Participation as appearance see infra 
§ 12 k. 

5. McAdams v. Windham, 68 So. 51, 
191 Ala. 287—4 C.J. P 1327 note 32. 

6. Anonymous, 2 N.C. 405. 

7. Fla.—^Wood v. Georgia State 
Bank, 1 Fla. 424. 

Tenn.—Pugsley v. Freedman’s Sav., 
etc., Co., 2 Tenn.Ch. 130. 

4 C.J. p 1327 note 35. 

81 . Fisher v.^ Anderson, 14 S.W. 629, 
101 Mo. 459. 

9. Lanneau v. Ervin, 46 S.C.L. 31—4 
C.J. p 1331 note 67. 

10 . Jacobs v. Stevens, 57 N.H. 610— 
4 C.J. p 1314 note 2 [c], p 1331 note 
68 . 

11. Jacobs V. Stevens, supra. 

12. People V. Cowan, 41 N.B. 26, 146 
N.Y. 348—4 C.J. P 1331 note 71. 

131. Morrow v. Norvell-Shapleigh 
Hardware Co., 51 So. 766, 165 Ala. 
331—4 C.J. p 1332 note 79. 

14. Ala.—Cobb v. York Ice Machin¬ 
ery Corporation, 159 So. 811. 

Miss.—^Jones v. General Motors Ac¬ 
ceptance Corporation, 115 So. 201, 
149 Miss. 164. 

Okl.—^T. B, Turner & Co. v. Dodson, 


121 P. 1087, 32 Okl. 566—McCord- 
Collins Mercantile Co. v. Dodson, 
121 P. 1085, 32 Okl. 561. 

Pa.—^Esposito V. Esposito, 12 Pa-Dist. 
&Co. 758. 

4 C.J. p 1332 note 78—6 C.J. P 337 
notes 79, 80. 

Ikack of approval by officer having 
the right under statute to approve 
a forthcoming bond does not prevent 
the execution of the bond from 
amounting to a general appearance. 
—^Jones V. General Motors Acceptance 
Corporation, 115 So. 201, 149 Miss. 
164. 

15. U.S.—Cricket S. S. Co. v. Parry, 
(C.C.A.N.Y.) 263 F. 523, certiorari 
denied 40 S.Ct. 345, 252 U.S. 580, 64 
L.Ed. 726. 

Ariz.—House v. Smith’s Cashway, 300 
P. 951, 38 Ariz. 399. 

Ark.—McKinney v. New Rocky Groc¬ 
ery Co., 3 S.W.(2d) 295, 176 Ark. 
463. 

Ga.—^Hensley v. Minehan, 114 S.E. 
647, 29 Ga.App. 251—Ubico Mill¬ 
ing Co. V. Poythress, 113 S.E. 815, 
29 Ga.App. 134. 

Ind.—^Eberhart v. Eyre-Shoemaker, 
Inc., 134 N.E. 227, 78 Ind.App. 658. 
Ky.—Cornett v. Lark, 263 S.W. 13, 
203 Ky. 767. 

La.—Vititoe v. Shea, 109 So. 785, 161 
La. 984—Standard Oil Co. v. Sugar 
Products Co., 107 So. 566, 160 La 
763—^First Nat. Bank v. Johnson, 
57 So, 930, 130 La 288—^Elliott 
Electric Co. v, Clark & Melat Drill¬ 
ing Co., 133 So. 630, 16 LaApp. 166 
—Stafford v. Nelson Bros., 130 So. 
234, 15 LaApp. 51—Colligan v. Be¬ 
noit, 128 So, 688, 13 LaApp. 612. 
Mass.—^Britton v. Goodman, 126 N.E. 

767, 235 Mass. 471. 

N.M.—^Leusch v. Nickel, 113 P. 595, 
16 N.M. 28. 

N.C.—Bizzell v. Mitchell, 142 S.E. 706, 
195 N.C. 484—^Mitchell v. Elizabeth 
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River Lumber Co., 86 S.E. 343, 169 
N.C. 397. 

Or.—Roethler v. Cummings, 165 P. 
355, 84 Or. 442. 

Pa.—Pulling V. Yeager & Sons, 151 A. 
674, 301 Pa 7. 

Tenn.—^New York Casualty Co. v. 
Lawson, 24 S.W.(2d) 881, 160 Tenn. 
329, overruling Smyth v. Moffett, 
6 Tenn.App. 381. 

4 C.J. p 1331 note 72—6 C.J. p 337 
notes 78-80, p 477 note 8 [a]. 
However, the filing of an attach¬ 
ment bond has been held not a vol¬ 
untary appearance to the suit as one 
in personam.—Coplinger v. The David 
Gibson, 14 Ind. 480. 

Abandonment of ground of attach¬ 
ment 

The giving of a bond to dissolve an 
attachment was not an appearance in 
the attachment case so as to validate 
a judgment on the bond against the 
sureties, where the only ground of 
attachment was abandoned.—^Wil¬ 
liamson V. Williamson, 115 S.E. 805, 
154 Ga. 788. 

Attempt to limit appearance 
Where nonresidents, proceeded 
against through a curator and by at¬ 
tachment, bonded the attachment, 
they thereby appeared and submitted 
themselves to the court’s jurisdic¬ 
tion, though they attempted to limit 
such appearance to the sole purpose 
of bonding the attachment.—^First 
Nat. Bank of Arcadia v. Johnson, 57 
So. 930, 130 La. 288. 

Void attachment 

Where the affidavit for attachment 
is void, jurisdiction is not conferred 
over defendant by his giving a bond 
to discharge the attachment—^Brown 
& Ketcham Iron Co. v. L. P. Hazf i & 
Co., 30 Ohio Cir.Ct 490. 

10. Okl.—Bishop-Babcock-Beckei Co. 
i V. Hyde, 161 P. 172, 61 OkL 250- St 
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converting the action from one in rem into one in 
personam. However, the giving of a mere replevy 
or forthcoming bond which does not operate as a 
dissolution of the attachment is usually held not to be 
a general appearance,^'^ although there are cases 
to the contrary.is The giving of a forthcoming bond 
to dissolve a conservatory writ of sequestration is¬ 
sued in an action to foreclose a chattel mortgage is 
not an appearance giving personal jurisdiction where 
the sequestration is only a conservatory measure 
which gives no jurisdiction as does an attachment of 
property.19 Where the statute does not make the 
act of executing a bond to discharge an attach¬ 
ment an appearance, but contemplates the making of 
an appearance by defendant in the action before he 
shall have a right to put up a bond, and defendant 
has put up a bond and a discharge ordered it will be 
presumed that he appeared generally in the action 
in the absence of some contrary showing but if 
the appearance is limited to an attack on the ju¬ 
risdiction and is expressly made special it will be 
held to be such .21 

The giving of a bond by third parties, to dissolve 
an attachment, is neither in fact nor in law an ap¬ 


pearance to the action by defendant in the attach- 
ment,22 nor does it authorize the inference that he 
had any notice of the transaction or any opportunity 
to appear and defend the suites 

f. Pleading 

(1) In general 

(2) Demurrer and analogous pleadings 

(3) Plea of privilege 

(4) Disclaimer, intervention, and inter¬ 

pleader 

(5) Applying for leave or extension of 

time to plead 

(6) Applying for leave to amend 

(7) Attorney's signature 

(1) In General 

With but certain exceptions founded on statute, any 
timeiy pleading of the defendant which goes to the merits 
is a general appearance although it purports to be speciaf 
or is coupled with a pleading which raises a Jurisdictional 
question. ■ 

Generally the filing of any written pleading which 
goes to the merits of the case constitutes a general 
appearance, 24 although it is coupled with a plea to 


Louis Cordage Mills v. Western 
Supply Co., 154 P. 546. 64 Okl. 757. 
Tex.—^Bray v. First Nat. Bank, (Civ. 

App.) 10 S.W.(2d) 235. 

4 C.J. p 1331 note 73. 

Reasons fox role 

“Under the statute the giving of a 
discharging bond ‘discontinues* the 
garnishment proceedings. Unless, 
therefore, the giving of the bond op¬ 
erates as a general appearance, al¬ 
lowing the action to be continued in 
personam, the nonresident defendant, 
by giving the bond, could abate the 
action In rem, and, personal service 
being impossible, the plaintiff would 
be left with a cause of action but no 
means of enforcing it. This, we 
think, was hardly contemplated by 
the lawmakers. The giving of the 
bond must therefore operate as a 
general appearance to the action.**— 
Bishop-Babcock-Becker Co. v. Hyde, 
161 P. 172, 174, 61 Okl. 250. 

17. U.S.—Bell Oil & Gas Co. v. 
Freedom Oil Works Co., (D.C.OkL) 
299 F. S18. 

Minn.—Wagner v. Farmers* Co-op. 
of Good Thunder, 180 N.W. 231, 147 
Minn. 376, i4 A.L.R. 279. 

Tex.—^Aviation Credit Corporation of 
New York v. University Aerial 
Service Corporation, (Civ.App.) 59 
S.W.(2d) 870—^American Surety Co. 
of New York v. Stebbins, Lawson & 
Spraggins Co., (Civ.App.) 181 S.W. 
567, conforming to answer to cer¬ 
tified questions 180 S.W. 101, 107 
Tex. 413, L.R.A.1916F 683. 


Va.—^Hilton & Allen v. Consumers* 
Can Co., 48 S.E. 899, 103 Va. 255. 

4 C.J. p 1331 note 74. 

18. Ala.—^Alabama Pine Co. v. Mer¬ 
chants* & Farmers* Bank of Alice- 
ville, 109 So. 358, 215 Ala. 66—Hall 
V. Pearce, 96 So. 608, 209 Ala. 397— 
I Ex parte Tucker, 94 So. 276, 208 
I Ala. 428, denying certiorari Tucker 
I V. Quick, 94 So. 276, 18 AlsuApp. 

! 663. 

j Pa.—Locey v. Sterling Motor Truck 
Co. of Pittsburgh, 156 A. 730, 102 
I Pa. Super. 148. 

4 C.J. p 1332 note 75—6 C.J. p 337 
notes 79, 80. 

Subsequent dissolution of attachment 
If, however, the trial court subse¬ 
quently dissolves the attachment the 
bond and the appearance effected 
thereby fall with it and defendant 
may then enter a plea to the jurisdic¬ 
tion.—^Terminal Oil Mill Co. v. Plant¬ 
ers’ etc., Co., 73 So. 18, 197 Ala. 429. 

; 19. Harnischfeger Sale Corporation 
V. Sternberg Co., 154 So. 10, 179 La; 
317. 

QO. Stephens v. Hingling, 86 S.E. 
683, 102 S.C. 333. 

21. Able V. Hall, 85 S.B. 165, 101 S. 
C. 24. 

22. Clark V. Bryan, 16 Md. 171, - 

Bond given by partner 

A forthcoming bond given by a 
resident- partner to Secure the firm' 
goods which had been attached is not 
an appearance of a nonresident part-* 
ner.—^First Nat. Bank v. Sanders 
Bros., 172-SW. 689. 162 Ky, 374. 


28. Clark V. Bryan, 16 Md. 171. 

24. Ark.—McKinney v. New Rocky 
Grocery Co., 3 S.W. (2d) 295, 176 
Ark. 463. 

Fla.—Gulf View Apartments v. City 
of Venice, 145 So. 842, 108 Fla. 41. 

Ga.—Waters v. Waters, 145 S.E. 460, 
167 Ga. 389—Ray v. Hicks, 92 S.E. 
48, 146 Ga. 685—Southern Pac. Co. 
V. Davison-Paxon Co., 165 S.B. 862, 
45 Ga.App. 719. 

Ill.—^People V. Brillow, 140 N.E. 829, 
309 Ill. 173. See Sleph v. Gross- 
man, 192 IlLApp. 67. 

Iowa.—Scott V. Price Bros. Co., 217 
N.W. 75, 207 Iowa 191. 

Kan.—Linn v. Houston, 255 P. 1105, 
123 Kan. 409—^King v. Ingels, 259 
P. 306, 121 Kan. 790—^Meador v. 
Manlove, 156 P. 731, 97 Kan. 706. 

Mo.—State ex rel. Tighe v. Brown, 23 
S.W. (2d) 1092, 224 Mo.App. 844— 
Sonken-Galamba Iron & Metal Co. 
V. Hines, (App.) 238 S.W. 135. 

N.C.—^Dailey Motor Co. v. Reavis, 114 

_ S.B. 175. 

Ohio.—^Maus v. Jones, 172 N.E. 157,. 
122 Ohio St. 459. 

Okl.—^Danzinger v. George W. Ralls 
Co., 288 P. 975, 144 Okl. 1—Hender^ 
son V. Pebworth, 216 P. 472, 90 Okl, 
187^City Nat. Bank v. Sparks, 151 

- P. 225, 50 Okl. 648. 

Pa.—^Thomas v. Thomas, 172 A. 36, 
112 Pa.Super. 578. 

Utah.—Cooke v. Cooke, 248 P. 83, 67 
Utah 371. 

Wyo.—Grieve v. Huber, 266 P. 128, 
38 Wyo. 223. " 

is an elementaxy nUe of law 





6 C.J.S, 


AFPEABANCE8 


§ 12 


the jurisdiction, and purports to be a special appear¬ 
ance,25 or a special appearance is filed contempo¬ 
raneously therewith,26 and although it is attempted 
to be made conditional upon the overruling of such 
jurisdictional plea;27 but a mere attempt to file 
pleadings does not constitute a general appearance 
where the right to file such pleadings, and standing 
as a party of record, have been denied by the court 
from the outset and the pleadings have been strick- 

en.26 

In some jurisdictions, under statutes providing that 
a jurisdictional objection not appearing upon the 


face of the-record must be raised by the answer 
along with other defenses, or else be waived, a de¬ 
fendant may in the same answer plead both to the 
jurisdiction and in bar to the merits without waiving 
the jurisdictional objection ;29 but otherwise, in the 
absence of a saving stipulation,20 or, according to 
some authority, unless it is interposed only on con¬ 
dition that the objection to the jurisdiction is over¬ 
ruled,21 a defendant who files a plea to the merits 
or serves an answer to the merits on the opposite 
party thereby enters a general appearance,22 provid¬ 
ed such plea or answer is filed by one having author- 


that a party to a judicial proceeding: 
cannot invoke the jurisdiction of a 
court affecting: the merits of a con¬ 
troversy, and thereafter he heard to 
say that he is not in court”—J. B. 
Colt Co. V. District Court of Fifth 
Judicial Dist. in and for Millard 
County. 269 P, 1017, 1019. 72 Utah 
281. 

2B. U.S.—Christensen v. Christensen, 
(D.C.N.Y.) 14 P.(2d) 475—Tomich 
V. Western Loan & Building^ Co., 
(D.aCal.) 4 P.Supp. 635. 

Ill.—^Kelly V. Brown, 141 N.E. 743, 
310 Ill. 319. 

Kan.— King v. Ingels, 250 P. 306, 121 
Kan. 790. 

Mo.—^Merchants* Savings & Loan 
Ass’n of Kansas City v. Ancona Re¬ 
alty Co., (App.) 78 S.W.(2d) 470, 
transferred (Mo.) 72 S.W.(2d) 797. 
Mont—^Beale v. Lingquist, 15 P.(2d) 
927, 92 Mont. 480—Gilna v. Barker, 
254 P. 174, 78 Mont 357. 

I^eb.—^Nebraska State Bank of Val¬ 
paraiso V. Citizens’ State Bank of 
Thedford, 240 N.W. 575, 122 Neb. 
522. 

ISTev.—Whitman v. Moran, 13 P.(2d) 
1107, 54 Nev. 276. 

N.J.—In re Kellner’s Estate, 165 A. 

585, 11 N.J.Misc. 201. 

N.C.—^Board of Com’rs of Buncombe 
County V. Scales, 88 S.E. 868, 171 
N.C. 623. 

•Okl.—Webster v. Crump, 246 P. 423, 
117 Okl. 244—St. Louis Cordage 
Mills V. Western Supply Co., 164 P. 
646, 64 Okl. 767—City Nat Bank v. 
Sparks, 151 P. 225, 60 Okl. 648. 

Or.—^Duncan Lumber Co. v. Willapa 
Lumber Co., 182 P. 172, 93 Or. 386, 
rehearing denied 183 P. 476, 93 Or. 
386. 

Utah.—Clawson v. Boston Acme 
Mines Development Co., 269 P. 147, 
72 Utah 137, 59 AL.R. 1318—Silver 
City Mercantile Co. v. District 
Court of Utah County, 196 P. 194, 
57 Utah 365. 

Wyo.—Grieve v. Huber, 266 P. 128, 38 
Wyo. 223. 

Denying allegations of petition 
If an attempted special appearance 
denies or controverts an important 
allegation of fact in plaintiff's peti¬ 
tion which is involved in the merits 


of the action, defendant appears gen¬ 
erally.—^Linn v. Houston, 255 P. 1105, 
123 Kan. 409. 

Proper practice outlined 

“The practice where a motion is 
made to dismiss for defective service 
of process is well settled. When such 
a motion is refused, an appeal does 
not then lie, but the defendant should 
note his exception and then answer 
or demur, but he cannot move to dis¬ 
miss and answer at the same time; 
for answering or demurring is 
equivalent to a general appearance. 
The motion to dismiss should first be 
passed upon, and an exception reserv¬ 
ed if the ruling is adverse to him, 
and this should be done before an¬ 
swering.”—^Board of Com'rs of Bun¬ 
combe County V. Scales, 88 S.E. 868, 
870, 171 N.C. 523. 

2G. In re Wren’s Estate, 299 P. 972, 
163 Wash. 65. 

27. True Tag Paint Co. v. Wellman, 
78 So. 109, 142 La. 1038. 

Exception to citation coupled with 
conditional answer to merits 
If, when an exception to the cita¬ 
tion is filed, defendant simultaneous¬ 
ly with it and on the same piece of 
paper files an answer to the merits 
there is a general appearance, al¬ 
though defendant states in the ex¬ 
ception that he appears for the sole 
purpose of the exception and in the 
answer that he files the same only 
on condition that the exception he 
overruled and with full reserve of 
the exception.—^True Tag Paint Co. v. 
Wellman, 78 So. 109, 142 La. 1038. 

28. Trask v, Karrick, 56 App.D.C. 
130. 10 P.(2d) 995. 

28. Detmer, Bruner & Mason v. New 
York Cent R. Co., (App.) 80 S.W. 
(2d) 222, transferred (Mo.) 72 S.W. 
(2d) 984—4 C.J. p 1320 note 45. 
Joinder of juxisdictloiial plea only 
with defensive plea 
The plea to the jurisdiction can be 
joined only with such defenses as go 
to defeat a recovery by plaintiff, and 
can not be joined with a cross peti¬ 
tion, or counterclaim, which necessi¬ 
tates a trial on the merits of the is¬ 
sues tendered by the petition.—^Lin¬ 

23 


ton V. Heye, 95 N.W. 1040, 69 Neb. 
450, 111 Am.S.R. 556. 

Original answer must contain juris¬ 
dictional plea 

The want of jurisdiction must be 
pleaded in the first answer filed; if 
defendant answers without pleading 
to the jurisdiction, he thereby ap¬ 
pears and cannot thereafter raise the 
defense in an amended answer.—^Bak¬ 
er V. Union Stock Yards Nat. Bank, 
89 N.W. 269, 63 Neb. 801, 93 Am.S.R. 
484—4 C.J. P 1320 note 47. 

sa Sallee v. Ireland. 9 Mich. 154— 
4 C.J. p 1320 note 49 [e]. 

31. Stearns County v. Smith, 25 
Minn. 131—4 C.J. p 1318 note 43 
[h]. 

32. U.S.—^Dickey v. Turner, (C.C.A, 

Tenn.) 49 P.(2d) 998—^Davis v. 

Standard Oil Co. of Indiana, (C.C. 
A.Mo.) 47 P.(2d) 48—World Pub. 
Co. V. Davis, (D.C.Okl.) 16 F.(2d) 
130, afiirmed (C.C.A.) Mellon v. 
World Pub. Co., 20 F.(2d) 613, cer¬ 
tiorari denied 48 S.Ct. 119, 275 U.S. 
561, 72 L.Ed. 426. 

Ala.—^McAdams v. Windham, 68 So. 
51, 191 Ala. 287. 

Ark.—^Auto Sales Co. v. Mays, 88 S. 
W.(2d) 330, 191 Ark. 884—Ralph R. 
Miller Shows Co. v, Blanchard, 42 
S.W.(2d) 545, 184 Ark. 1194—Chap¬ 
man & Dewey Lumber Co. v. Bry¬ 
an, 35 S.W.(2d) 80, 183 Ark. 119— 
McKinney v. New Rocky Grocery 
Co., 3 S.W.(2d) 295, 176 Ark. 463— 
Purse Bros. v. Watkins, 284 S.W. 
533, 171 Ark. 464—West v. Muse 
Mercantile Co., 277 S.W. 21, 169 
Ark. 1212—^Hobbs v. Bolz Cooper¬ 
age Co., 224 S.W. 968, 145 Ark. 435 
—Tindall v. Layne, 214 S.W. 1, 139 
Ark. 590. 

Cal.—Reed v. Hollister, 186 P. 819, 44 
Cal.App. 533. 

Colo.—^Farmers’ Life Ins. Co. v. Con¬ 
nor, 257 P. 260, 82 Colo. 81—^Porter 
V. Hammitt, 241 P. 543, 78 Colo. 320. 
Fla.—Gulf View Apartments v. CW 
of Venice, 145 So. 842, 108 Pla. 41. 
Ga.—^Hudgins Contracting Co. v. Red¬ 
mond, 173 S.E. 135—^Ruby v. Craw¬ 
ford, 99 S.E. 620, 149 Ga. 173. 
Idaho.—^Pittenger v. Al. G. Barnes 
, Circus, 230 P. 1011, 39 Idaho SOT*-^ 
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ity to do so;53 and the jurisdiction thus acquired 
is not lost by the sustaining of a demurrer to the 
answer,34 by the sustaining of a plea in abatement 
as to defendants sued jointly,35 or by erroneously 
striking out the answer.3 3 The fact, however, that 
a pleading or paper is styled an answer will not make 
it a general appearance where its sole purpose and 
function is to contest the court’s jurisdiction over 
defendant's person,37 and a plea in abatement which 
goes solely to the jurisdiction of the court is not a 

general appearance.38 

After the entry of default judgment, without proc¬ 
ess or appearance, the filing of a plea without leave 
is not such an appearance as will affect the case in 
any respect whatever ;39 but it is otherwise if the 
judgment is first set aside on defendant’s motion 


and he then answers to the merits.^® 

An appearance is also entered by filing a cross 
petition, bill, or complaint,^! an answer to a cross 
bill or complaint,42 a joinder of error,43 or a bill of 
particulars.44 

An answer to an original petition is not an appear¬ 
ance to an amended petition stating a new cause 
of action ;45 but answering to an amended petition 
may constitute a general appearance,43 and a plea of 
misjoinder of causes of action filed to a supplemental 
petition operates as an appearance to the original 
cause.47 

Belated pleading. A pleading rejected because it 
has been filed or served too late is not an appear- 
ance,48 and, as already shown in § 8, a plea to the 
jurisdiction made after a plea to the merits has al- 


Newman v. Cheesman Automobile 
Co., 197 P. 82$, 33 Idaho 685. 

Ill.—Hacken v. Isenberg, 124 N.E. 
306, 288 Ill. 589, reversing 210 Ill. 
App. 120, 

Ind.—^Hesler v. Lowe, (App.) 187 N. 
E. 213. 

Kan.—^Wetmore State Bank v. Cour¬ 
ier, 155 P. 27, 97 Kan. 178. 

Ky.—^Rockcastle Gas Co. v. Endicott, 
64 S.W.(2d) 578, 251 Ky. 290—Gan- 
away v. Ganaway's Adm*r, 56 S.W. 
(2d) 4, 246 Ky. 722—Perry v. Cov¬ 
ington Sav. Bank & Trust Co., 241 
aw. 850, 195 Ky. 40. 

La.—^Hankins v. Police Jury, Natchi¬ 
toches Parish, 95 So. 102, 152 La. 
1000—True Tag Paint Co. v, Well¬ 
man, 78 So. 109, 142 La. 1038—Nel¬ 
son V. Continental Asphalt & Petro¬ 
leum Co., 123 So. 474, 11 La.App. 
450. 

Mass.'—^Karrick v. Trask, 131 N.E. 

216, 238 Mass. 476. 

Mich.—Wieser v. PJchter, 225 N.W. 
542, 247 Mich. 52. 

Minn.—Kaiser v. Butchart, 265 N.W. 
826—City of Luverne v. Skyberg, 
211 N.W, 5, 169 Minn. 234. 

Mo.—^Fleming v. McCall, (App.) 35 
S.W.(2d) 60—Cherry v. Wertheim, 
(App.) 25 S.W.(2d) 118. 

Mont.—S toff els v. Cherry, 215 P. 1098, 
67 Mont 443. 

N.J.—^McVoy V. Baumann, 117 A 725, 
93 N.J.Eq. 638, affirming 117 A. 717, 

93 N.J.Eq. 360. 

N.Y.—Smith v. First Nat. Bank, 170 
N.Y.S. 127, 103 Misc. 274, modified 
on other grounds 172 N.Y.S. 595, 
184 App.Div. 719. 

N.C.—^ItlcCollum V. Stack, 124 S.E. 
864, 188 N.C. 462—^Moore v. Packer, 

94 S.B. 449, 174 N.C. 665—Board of 
Com’rs of Buncombe County v. 
Scales, 88 S.E. 868, 171 N.C. 523. 

Okl.—Hecker v. Sadler, 54 P.(2d) 382 
—Anderson v. Scanlon, 50 P.(2d) 
615—^Fidelity & Deposit Co. of 
Maryland v. Clanton. 28 P.(2d) 566 
^Pine V. Hill, 13 P.(2d) 154, 158 


Okl. 277—Clem Oil Co. v. Oliver, 
232 P. 942, 106 Okl. 22—^Morgan v. 
Karcher, 187 P. 433, 81 Okl. 210. 

Or.—Williams v. Seufert Bros. Co., 
188 P. 165, 96 Or. 163, rehearing de¬ 
nied 189 P. 636, 96 Or. 163—^Duncan 
Lumber Co. v. Willapa Lumber Co., 
182 P. 172, 93 Or. 386, rehearing de¬ 
nied 183 P. 476, 93 Or. 386. 

Pa.—Thomas v. Thomas, 172 A. 36, 
112 Pa. Super. 578. 

S.C.—Stephens v. Ringling, 86 S.E. 
683. 102 S.C. 333. 

Tex.—International Ladies* Garment 
Workers* Local Union No. 123 v. 
Dorothy Frocks Co., (Civ.App.) 95 
S.W.(2d) 1346—Dallas Joint Stock 
Land Bank of Dallas v. Street, (Civ. 
App.) 76 S.W.(2d) 780—‘Belknap 
Hardware & Mfg. Co. v. Lightfoot, 
(Civ.App.) 75 S.W.(2d) 481—Hart¬ 
man V. Byrd, (Civ.App.) 47 S.W. 
(2d) 659—Southwest Nat. Bank of 
Dallas V. Cates, (Civ.App.) 262 S. 
W. 569—^Industrial Transp. Co. v. 
White, (Civ.App.) 240 S.W. 1054— 
Beaumont, S. L. & W. Ry. Co. v. 
Daniel, (Civ.App.) 186 S.W. 383. 
Utah.—J. B. Colt Co. v. District Court 
of Fifth Judicial Dist. in and for 
Millard County, 269 P. 1017, 72 
Utah 281. 

4 C.J, p 1327 note 20, p 1335 note 49— 
67 C.J. p 94 notes 65, 66. 

Defense of the statute of limita¬ 
tions is upon the merits, and ordi¬ 
narily amounts to the entry of a gen¬ 
eral appearance.—Stubblefield v. 
Warren County, (Tenn.) 93 S.W.(2d) 
1269. 

Plea of discharge in bankruptcy is 
a defense upon the merits such as 
constitutes a general appearance.— 
Karrick v. Trask, 131 N.E. 216, 238 
Mass. 476. 

33. Doremus v. National Cotton 
Impr. Co., 39 App.D.C. 295. 

34:. Brooks v, Chatham, 57 Tex. 31. 

35. Rosenthal v. Rosenthal, 115 N. 
W. 729, 151 Mich. 493. 
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sa Newell V. Newell, 130 N.W. 743, 
88 Neb. 705. 

317. Clark Milling Co. v. St. Louis 
Southwestern Ry. Co., 127 S.E, 783, 
33 Ga.App. 660—4 C.J. p 1320 note 
48. 

38. Hurst-Boillin Co. v. Kellv, 240 

S. W. 771, 146 Tenn. 251. 

39. Moore v. Watkins, 1 Ark. 268. 

40. Moffitt V. Chicago Chronicle Co., 
78 N.W. 45, 107 Iowa 407—4 C.J. p 
1337 note 61. 

41. Ralph R. Miller Shows Co. v. 
Blanchard, 42 S.W. (2d) 545. 184 
Ark. 1194—4 C.J. p 1337 note 53. 

4a Kan.—^Wetmore State Bank v* 
Courier, 155 P. 27, 97 Kan. 178. 
Tex.—^Hickman v, Swain, (Civ.App. > 
210 S.W. 548. 

4 C.J. p 1337 note 64. 

48L Schwabacher v. Wells, 1 Wash. 

T. 506. 

44. White V. Million, (Wash.) 27 P. 
(2d) 320. 

45. U.S.—^Western Wheeled Scraper 
Co. V. Gahagan, (C.C.N.Y.) 152 F. 
648. 

Ky.—^U. S. Fidelity, etc., Co. v. Car* 
ter, 82 S.W. 380, 26 Ky.L. 665. 
W.Va.—Conrad v. Buck, 21 W.Va. 396. 
Effect of general appearance with 
respect to other actions or proceed¬ 
ings see infra § 14 b. 

40. Brenard Mfg. Co. v. McRee's- 
Model Pharmacy, 287 S.W. 187, 
171 Ark. 978—Kansas City South¬ 
ern R, Co. V. Tonn, 143 S.W. 677. 
102 Ark. 20—Chicago, etc., R. Co. 
V. Fitzhugh, 100 S.W. 1149, 82 Ark^ 
179—4 C.J. p 1337 note 54 [b3. 

47. Houston & T. C. R. Co. v. Walker,. 
173 S.W. 208, 107 Tex. 241—4 C.J. 
p 1337 note 56. 

43. Jaworower v. Rovere, 162 N.Y.S. 
1075, 98 Misc. 377—4 C.J. p 1337; 
note 60. 
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ready been filed is too late to make the appearance 
a special one. 

Statutes* In statutes providing that an answer 
shall constitute an appearance the term “answer” in¬ 
cludes all pleadings by defendant,<9 and, as later 
shown in § 22 a, such statutes have resulted in the 
holding that any defensive pleading filed by defend¬ 
ant constitutes an appearance which is a submission 
to the jurisdiction of the forum, although the plead¬ 
ing is only for the purpose of challenging the juris¬ 
diction of the court. 

(2) Demurrer and Analogous Pleadings 

A demurrer or analogous pleading having for its sole 
purpose the questioning of the court's jurisdiction is a 
specai appearance; but If such a pleading has any other 
purpose, either v^fholly or in part, it Is a general appear¬ 
ance. 

The filing of a demurrer, not based solely on the 


ground of lack of jurisdiction of the person, consti¬ 
tutes a general appearance, whether it is filed to 
plaintiff's original pleading,50 an amended or sub¬ 
stituted pleading,®^ a petition of intervention,52 or 
to a counterclaim or a cross complaint53 The ef¬ 
fectiveness of a demurrer as a general appearance 
is not impaired by reason of the fact that the de¬ 
murrer as such is insufficient,54 is subsequently with¬ 
drawn by leave of court, as hereinafter noted in § 
28, or is overruled,55 or stricken from the files.55 
Indeed, it has been held that a demurrer may be 
effective as an appearance when it is served upon the 
opposite party even though it is not filed.57 

Ordinarily a demurrer based solely upon lack of 
jurisdiction is not a general appearance,58 but if such 
a demurrer is filed with a general demurrer there is 
a general appearance.59 A prior special appearance 
is waived by a general demurrer although the de- 


49 . Lindsey v. Ferguson, (Tex.Civ. 
App.) 80 S.W.(2d) 407. 

50. U.S.—^Nelson v. Braughler, (D. 
C.Cal.) 35 R(2d) 779—Christensen 
V. Christensen, (D.C.N.T.) 14 F.(2d) 
475. 

Ala.—Thompson v. Wilson, 140 So. 
439, 224 Ala. 299—^Kyser v. Ameri¬ 
can Surety Co. of New Tork, 105 
So. 689, 213 Ala. 614—^Forrester v. 
Cranberry, 100 So. 551, 211 Ala. 402 
—Liverpool & London & Globe Ins. 
Co. v. Lowe, 93 So. 765, 208 Ala. 
12 . 

Cal.—Molfino v. Pippo, 10 P.(2d) 78, 
122 Cal.App. 437—James v. Schafer, 
233 P. 70, 70 CaLApp. 372—Quack- 
enbush v. Darrough, 186 P. 1044, 44 
Cal.App. 564—Clark v. Forbes, 168 
P. 155, 34 CaLApp. 524. 

D.C.—Lyman v. Knickerbocker Thea¬ 
tre Co. of Washington, D. C., 55 
APP.D.C. 323, 5 F.(2d) 538. 

Fla.—Gulf View Apartments v. City 
of Venice, 145 So. 842, 108 Fla. 41. 
Ga.—^Bower v. Avery, 158 S.E. 10, 172 
Ga. 272—Wilson v. City Council of 
Augusta, 141 S.E. 412, 165 Ga, 520 
—Harper v. Allen, 154 S.E. 651, 41 
Ga.App. 736—^Harper v. Tennessee 
Chemical Co., 140 S.E. 408. 37 Ga. 
App. 433. 

Ky.—Henry v. McHargue, 83 S.W. 
(2d) 38, 259 Ky. 695—Common¬ 
wealth Life Ins. Co. v. Combs, 65 
S.W.(2d) 696, 251 Ky. 540—Rock¬ 
castle Gas Co. V. Endicott, 64 S.W, 
(2d) 578. 251 Ky, 290—Ebner v. Of¬ 
ficial Board of M. E. Church of 
Pineville, 282 S.W. 785^ 214 Ky. 70 
—Modern Woodmen of America v. 
Sheilds, 261 S.W. 594, 202 Ky. 795. 
La.—Dauterive v. Sternfels, (App.) 
164 So. 349, rehearing denied 164 
So. 815. 

Mo.—Clark v. Grand Lodge of Broth¬ 
erhood of Railroad Trainmen, 43 S. 
W.(2d) 404, 328 Mo. 1084, 88 A.L.R. 

60 . 


Mont—State v. District Court of 
Fourteenth Judicial List, in and 
for Meagher County, 257 P. 1014, 
80 Mont. 97. 

N.Y.—Travlos v. Commercial Union 
of America, 217 N.T.S. 459, 217 
App.Div. 352. 

N.C.—Shaffer v. Bank, 160 S.E. 481, 
201 N.C. 415—Craftord v. LaPayette 
Life Ins. Co., 151 S.E. 249, 198 N. 
C. 269—Reel v. Boyd, 141 S.E. 891, 
195 N.C. 273—^Dailey Motor Co. v. 
Reavis, 114 S.E. 175, 184 N.C. 260. 
Ohio.—^Adams v. Hollow Rock Min. & 
Transp. Co., 140 N.E. 624, 108 Ohio 
St 358. 

OkL—Pine v. Hill, 13 P.(2d) 154, 158 
Okl. 277—^Rhyne v. Manchester 
Assur. Co., 78 P. 558, 14 Okl. 555. 
Or.—^Williams v. Seufert Bros. Co., 
188 P. 165, 96 Or. 163, rehearing de¬ 
nied 189 P. 636, 96 Or. 163. 

Tex.—^Beaman v. Sanger Bros., (Civ. 

App.) 32 S.W.(2d) 872. 

Utah.—^Kramer v. Pixton, 268 P. 1029, 
72 Utah 1—Cooke v. Cooke, 248 P. 
83, 67 Utah 371—McMillan v. For¬ 
sythe, 154 P. 959, 47 Utah 571. 
Wash.—State v. Superior Court of 
Pacific County, 149 P. 16, 85 Wash. 
663. 

W.Va.—Jimerson v. Tincher, 108 S.E. 
417, 89 W.Va. 41. 

Wyo.—Grieve v. Huber, 266 P. 128, 38 
Wyo. 223. 

4 C.J. p 1337 note 64—67 C.J. p 93 
notes 56, 57. 

XteasoiLS for mle 

“The general demurrer puts to the 
test the sufficiency of the grounds re¬ 
lied upon as constituting the cause of 
action, or, in other words, is a de¬ 
fense to the action upon its merits; 
and from the filing of such a demur¬ 
rer nothing else can be implied ex¬ 
cept, the purpose of the defendant to 
waive all objections that he might 
make to the jurisdiction of the court 
and to submit himself and his cause 


to its determination. When he has 
once waived his objection to jurisdic¬ 
tion by such an unqualified act, he is 
not permitted to thereafter set up 
any objection to the jurisdiction of 
his person, as otherwise he would be 
permitted to trifle with the court.**— 
Brumleve v. Cronan, 197 S.W. 498, 
605, 176 Ky. 818. 

51. Ky.—^Middleton v. Graves, 17 S. 
W.(2d) 741, 229 Ky. 640. 

Mo.—^Boyd V. St. Louis Brewing 
Ass’n, 5 S.W.(2d) 46, 318 Mo. 1206. 
Ohio.—State v. Industrial Commis¬ 
sion of Ohio, 180 N.E. 204, 41 Ohio 
' App. 549. 

4 C.J. p 1338 note 65. 

52. Most Worshipful Prince Hall 
Grand Lodge, F. & A. M. of Colo¬ 
rado and Jurisdiction v. Most Wor¬ 
shipful Hiram Grand Lodge, F. & 
A. A. T. M. of Colorado and Juris¬ 
diction, National Compact Prince 
Hall Origin, 282 p. 193, 86 Colo. 330. 

53. Sutton V. Franklin Fire Ins. Co., 
184 S.E. 821, 209 N.C. 826—4 C.J. p 
1338 note 66. 

54. Moore v, De Groote, 143 N.Y.S. 
873, 158 App.Div. 828, appeal dis¬ 
missed 107 N.E. 1082, 213 N.Y. 642. 

55. Harper v. Allen, 154 S.E. 651, 41 
Ga.App. 736. 

56. Order of United Commercial 
Travelers of America v. Bell, (Fla.) 
184 F. 298, 106 C.C.A. 440. 

57. Jesseph v. Carroll, 219 P. 429, 
126 Wash. 661. 

56. Irons v. American Nat. Bank, 165 
S.E. 738, 175 Ga. 552, followed in 
165 S.E. 741, 175 Ga. 558. 

56. U.S.—Christensen v. Christen¬ 
sen, (D.C.N.Y.) 14 P.(2d) 475. 

N.C.—^Dailey Motor Co. v. Reavis, 114 
S.E. 175, 184 N.C. 260. 

4 C.J. p 1338 note 71. 

Demurrer asserting lack of jurisdic- 
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murrer purports expressly to reserve the special ap¬ 
pearance and the rights thereunder;^® and in some 
jurisdictions, by reason of statute, a demurrer based 
upon lack of jurisdiction only may have that effect 
but it has been held that the filing of a general de¬ 
murrer without waiving a special demurrer previ¬ 
ously filed does not constitute a general appearance 
or waive the question of jurisdiction.®^ 

When the pleadings are not based entirely on 
want of jurisdiction, a general appearance is en¬ 
tered by pleadings analogous to a demurrer, such 
as a motion to dismiss a complaint,® ^ a notice to 
dismiss the bill,®^ exceptions to the petition as dis¬ 
closing no cause of action,®® a motion to dissolve a 
temporary injunction for want of equity or because 
the bill does not state a cause of action,®® or a mo¬ 
tion to dismiss a bill for want of equity.®^ 

(3) Plea of Privilege 

A plea of privilege to be sued in the county Cf defend¬ 
ant’s residence constitutes an appearance. 

The filing by defendant of a plea of privilege to 
be sued in the county of his residence constitutes 
a full appearance for all purposes except a waiver of 
defendant’s right to be sued in such county.®® 


6 C.J.S. 

(4) Disclaimer, Intervention, and Interplead¬ 

er 

Filing a disclaimer, plea of intervention, or an inter¬ 
pleader constitutes a general appearance; but the mere 
obtaining of leave to appear and file an interplea does not 
have that effect. 

Where a party files a disclaimer,®® or a plea of 
intervention,^® or a person interpleads in accord¬ 
ance with an order or petition therefor,^! he there¬ 
by makes a general appearance. However, mere 
leave to appear and to file an interplea, which is not 
done, does not give the court jurisdiction in the ab¬ 
sence of a further appearance. 

(5) Applying for Leave or Extension of Time 

to Plead 

Applying for, op obtaining, leave to answer or an ex¬ 
tension of time in which to plead ordinarily constitutes a 
general appearance; but the mere obtaining of an exten¬ 
sion of time to plead until an attack on the jurisdiction Is 
disposed of does not have this effect. 

Although it has been held that applying for leave 
to answer in the event objections to the jurisdic¬ 
tion are overruled does not constitute a general ap- 
pearance,*^® in most jurisdictions defendant makes 
a general appearance when he applies for, or ob¬ 
tains leave, to answer or defend,’^^ after the over- 
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tion of person and of subject mat¬ 
ter see supra § 13 b. 
eO- State Y. District Court of Four¬ 
teenth Judicial Dist. in and for 
Meagher County, 257 P. 1014, 80 
Mont. 97. 

61. Wall V. Superior Court in and 
for Riverside County, 192 P. 134, 48 
CaLApp, 564—4 C.J. p 1338 note 70. 

62. Barr v. Dorman, 60 S.W.(2d) 939, 
249 Ky. 367. 

63. Danzinger v. George W. Ralls 
Co., 288 P. 975, 144 Okl. 1—4 C.J. p 
1338 note 73. 

64k Prank v. H. E. Salzburg Co., 140 
A. 241, 102 N.J.Eq. 107. 

XTotice to dismiss eoLUivalent to de¬ 
murrer 

“The notice to dismiss the bill be¬ 
cause of the omission of the com¬ 
plainant to set forth therein his resi¬ 
dence is equivalent to a demurrer un¬ 
der the old practice, which, if re¬ 
sorted to, would have constituted an 
appearance of the defendant in the 
suit for all purposes, and preclude it 
from denying that it was properly in 
court; and where, as in the case sub 
judice, the defendant has given notice 
to dismiss the bill, and proceeded to 
argument thereunder, such action is 
equivalent to the filing of a demurrer 
under the old practice, and the de¬ 
fendant must now be regarded as 
having appeared in the suit and sub¬ 
ject to the jurisdiction of the court. 


as if a formal appearance had been 
entered.”—^Prank v. H. E. Salzburg 
Co., 140 A. 241, 243, 244, 102 M.J.Eq. 
107. 

65. State V. Buck, 15 So. 531, 46 La. 
Ann. 656—4 C.J. p 1338 note 74. 

66. U.S.—Woodside v. U. S., (C.C.A. 
Va.) 60 F.(2d) 823. 

Ill.—^People V. Mussatto, 216 IlLApp. 
550—People v. Mussatto, 216 Ill. 
App. 519. 

Okl.—Key v. State, 224 P. 554, 101 
Okl. 216—^Key v. State, 224 P. 549, 
101 OkL 211—^Bodovitz v. State, 231 
P. 504, 107 Okl. 207. 

Tex.—Southwest Nat. Bank of Dallas 
V. Cates, (Clv.App.) 262 S.W. 569. 

4 C.J. p 1341 note 29. 

67. Collins v. Finley, (C.C.A.Ariz.) 
65 F.(2d) 625—4 C.J. p 1321 note 
54 p. 1338 note 75. 

68. Spivey V. Saner-Ragley Lumber 

Co., (Tex.Com.App.) 284 S.W. 210, 
modifying Saner-Ragley Lumber 
Co. V. Spivey, (Civ.App.) 255 S.W. 
193—^Hall V. Kynerd, (Tex.Civ.App.) 
97 S.W.(2d) 278—^Daniel v. Sharpe, 
(Tex.Civ.App.) 69 S.W. (2d) SOS- 
Ruby V. Martin, (Tex.Civ,App.) 44 
S.W. (2d) 824—Texas Employers* 

Ins. Ass*n v. Evans, (Civ.App.) 2 
S.W.(2d) 566, conforming to an¬ 
swer to certified questions 298 S.W. 
516. 117 Tex. 113—^Lindley v. Mer¬ 
chants’ & Farmers’ State Bank, 
(Tex.Civ.App.) 264 S.W. 159—Smith 


V. Citizens* Nat Bank of Lubbock, 
(Tex.Civ.App.) 246 S.W. 407— 
Brooks V. Wichita Mill & Elevator 
Co., (Tex.Civ.App.) 211 S.W. 288. 

Motion for change of venue as ap¬ 
pearance see infra § 12 g (1). 

69- Fowler v. Brown, 17 N.W. 54, 51 
Neb. 414. 

70. U.S.—^Bowdoin College v. Mer¬ 
ritt (C.C.Cal.) 69 F. 6. 

Iowa.—Jack v. Des Moines, etc., R. 
Co., 49 Iowa 627. 

71. Leininger v. Minter, 281 P. 798, 
139 Okl. 199—4 C.J. p 1339 note 78. 

79. Carson, etc., Lumber Co. v* 
Knapp, 45 N.W. 644, 80 Iowa 617. 

73. Mark Twain Lumber Co. v. Lie- 
berman, 61 S.W. 70, 106 Tenn. 153— 
4 C.J. p 1318 note 43 [g]. 

74, Ark,—Tindall v. Layne, 214 S.W. 
1, 139 Ark. 590. 

Miss.—J. A. Maloney & Co. v. Tatum, 
99 So. 129. 

Mo.—^Moseley v. Victory Life Ins. Co., 
45 S.W.(2d) 119, 226 Mo.App. 566. 

N.M.—Board of Com*rs of Guadalupe 
County V. District Court of Fourth 
Judicial Dist, 223 P. 616, 29 N.M, 
244. 

N.T.—^Keating v. Eiquitable Surety 
Co. of New York, 235 N.Y.S. 281, 
134 Misc. 491. 

N.C.—^Abbitt V. Gregory, 141 S.I1 687, 
195 N.C. 203. 

Pa.—^Work v. Adams, 72 Pa.Super, 
262. 
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ruling of a demurrer,75 the striking out of an an¬ 
swer,7® or even after judgment by default.77 

Except where there is a statute causing the rule 
to be otherwise,7S an application for an extension 
of time within which to plead is generally regarded 
as a recognition of the jurisdiction of the court over 
the person so as to constitute a general appearance 
and this despite the fact that the application was 
made and the order obtained out of court.^® How¬ 
ever, a conversation between defendant’s attorney 
and the court, in which the attorney expresses the 
fear that if he moved for an extension of time there 
would be a general appearance, does not amount to 
an application or request for an extension of time 
to plead.^^ An application for an extension of time 
to appear does not amount to a general appearance 
within the foregoing rule and, according to some 
cases, where defendant appears specially to move 
to set aside service of process or to strike out a 
pleading, and as a precautionary step, founded on 
the possible denial of his motion after the time to 
answer has expired, secures an extension of time 
to plead until his motion is disposed of, he does not 
thereby enter a general appearance,^^ but there 
is other authority holding that an application for 


an extension of time to plead is a general appear¬ 
ance, although coupled with the special appearance 
and made in contemplation of a possible denial there- 
of.8^ 

(6) Applying for Leave to Amend 

Applying for leave to amend a pleading which Is only a 
special appearance does not constitute a general appear¬ 
ance. 

Applying for leave to amend a pleading, which 
only attacks the jurisdiction of the court and is 
but a special appearance, does not render the ap¬ 
pearance a special one.^® 

(7) Attorney’s Signature 

A pleading which would otherwise be a special ap¬ 
pearance is not a general one simply because the attorney 
in signing falls to follow his signature by some recital 
which shows that he Is appearing specially. 

If an answer or motion merely attacks the juris¬ 
diction of the court, so that it would not otherwise 
constitute a general appearance, the mere fact that 
it is signed by an attorney as “attorney for the de¬ 
fendant” generally, without any specification that he 
is appearing specially or that his appearance is for 
the purposes of the motion or answer only, does not 


Utah.—Cooke v. Cooke, 248 P. 83, 67 
Utah 371. 

4 C.J. p 1339 note 80, p 1370 note 5. 

75. Miller v. State, 35 Ark. 276. 

76. Orr v. Seaton, 1 Neb. 105. 

77. Tindall v. Layne, 214 S.W. 1, 139 
Ark. 590—4 C.J. p 1339 note 83, p 
1341 note 25. 

Motions to vacate judgment see infra 

§ 12 g (2). 

78. Cal.—^Davenport v. Superior 
Court of California in and for Im¬ 
perial County, 191 P. 911, 183 Cal. 
506—^Williams v. Thompson, 213 P. 
705, 60 Cal.App. 658. 

N.T.—Jaworower v. Rovere, 162 N. 
Y.S. 1075, 98 Misc. 377, affirmed 164 
N.Y.S. 515, 177 App.Div. 740, 

4 C.J. P 1339 note 87. 

Xn New York 

(1) Obtaining an extension of time 
within which to plead does not con¬ 
stitute an appearance where the stat¬ 
ute rectuires that the appearance be 
either by serving a notice of appear¬ 
ance or a copy of a pleading.—^Ja- 
worower v. Rovere, 162 N.Y.S. 1075, 
28 Misc. 377, affirmed 164 N.Y.S. 515, 
177 App.Div. 740. 

(2) Some of the earlier decisions 
held that an application for extension 
of time to plead was not an appear- 
■ance under the code.—'Benedict v. 
Arnoux, 38 N.Y.S. 882, 1 N.Y.Ann.Cas. 
407—4 C.J. p 1339 note 88. 

Other decisions, however, held that 
it was an appearance.—^Mack v. 


American Express Co., 45 N.Y.S. 362, 

20 Misc. 216—4 C.J. p 1339 note 89. 

72. U.S.—^Feldman Inv. Co. v. Con¬ 
necticut General Life Ins. Co., (C, 
C.A.Okl.) 78 P.(2d) 838—Ruckstell 
Sales & Mfg. Co. v. Starr Trans¬ 
mission Corporation, (D.C.Cal.) 13 
P.(2d) 478—^Placek v. American 

Life Ins. Co., (D.C.Wash.) 288 P. 
987—^Everett Ry., Light & Power 
Co. V. United States, (D.C.Wash.) 
236 P. 806. 

Ark.—Sager v. Jung & Sons Co., 220 
S.W. 801, 143 Ark. 506. 

Cal.—^Payne v. Pullan, 187 P. 127, 44 
Cal.App. 728. 

Colo.—^People v. District Court of 
Fourteenth Judicial Dist. of Colo¬ 
rado, 218 P. 912, 74 Colo. 48. 

Idaho.—^Pingree Cattle Loan Co. v. 
Charles J. Webb & Co., 211 P. 556, 
36 Idaho 442, error dismissed 
Charles J. Webb & Co. v. Pingree 
Cattle Loan Co., 44 S.Ct. 333, 264 
U.S. 570, 68 L.Ed. 854. 

La.—^lilodisette & Adams v. Lorenze, 
112 So, 397, 163 La. 505. 

Miss.—J, A. Maloney & Co, v, Tatum, 
99 So. 129. 

Mont.—^Paramount Publix Corpora¬ 
tion V. Boucher, 19 P.(2d) 223, 93 
Mont 340—State v. District Court 
of Thirteenth Judicial Dist in and 
for Yellowstone Coimty, 222 P. 444, 
69 Mont 415. 

Neb.—^Richards v. Goldstein, 246 N. 
W. 925, 124 Neb. 438. 

iq-.C,—City of Lexington y. Home In* 

27. 


demnity Co., 178 S.B. 547, 207 N.a 
774. 

Utah.—Cooke v. Cooke, 248 P. 83, 67 
Utah 371. 

4 C.J. P 1339 note 85. 

80. Payne v. Pullan, (Cal.App.) 187 
P. 127—4 C.J. P 1339 note 86. 

81. Glasmann v. Second Dist Court 
in and for Weber County, 12 P.(2d) 
361, 80 Utah 1. 

88. Lowrie v. Castle, 83 N.E. 1118, 
198 Mass. 82. 

88. U.S.—^McMurray v. Chase Nat 
Bank of City of New York, (“■ C. 
Wyo.) 10 P.Supp. 960—^Pine Hill 
Coal Co. V. Gusicki, (C.C.A.N.Y.) 
261 P. 974—^Kuzma v. Witherbee, 
Sherman & Co., (D.C.N.Y.) 232 P. 
286—^Yanuszauckas v. Mallory S. S. 
Co., (N.Y.) 232 P. 132, 146 C.C.A. 
324. 

N.Y.—^Zabriskie v. Second Nat Bank, 
198 N.Y.S. 482, 204 App.Div. 428. 
S.C.—^Thompson v. Queen City Coach 
Co., 168 S.E. 693, 169 S.C. 231. 

4 C.J. p 1321 note 53. 

84. State v. District Court of Thir¬ 
teenth Judicial Dist in and for 
Yellowstone County, 222 P. 444, 69 
Mont 415. 

85. U.S.—Grable v. Killits, (C.C.A. 
Ohio) 282 P. 185, certiorari denied 
Bacon Bros. Co. v. Grable,t 43 S.Ct 
95, 260 U.S. 735, 67 D.Ed. 488. 

Wash.—^Macario v. Alaska Gastineau 
Mining Co., 165 P. 73, 96 Wash. 
458, L.R.A.1917B 1152. 

4 C.J. P. 1341 note 32. 
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render the appearance a general one,^® although it 
has been held that if a notice of motion is signed 
by the attorney generally, without restricting his 
appearance to the purposes of the motion only, it will 
be deemed a general appearance for defendant.87 

g. Motions 

(1) In general 

(2) To vacate order or judgment 
(1) In General 

Motions made for the sole purpose of objecting to the 
court's Jurisdiction over the defendant's person, which 
clearly specify the grounds therefor, constitute but a 
special appearance. Inclusion in a motion, however, either 
In whole or in part, of other than Jurisdictional grounds 
or grounds which go to the merits renders the appearance 
general. 

Motions made for the sole purpose of objecting to 


the jurisdiction of the court over defendant’s per¬ 
son must specifically state the grounds of objec¬ 
tion to avoid being construed as a general appear- 
ance,ss but if this is done such motions constitute 
only a special appearance,^^ except in jurisdictions 
where the right to appear specially has been abol¬ 
ished by statute ^nd in states where a statute 
requires that a special appearance be announced at 
the time it is made, a motion based on jurisdictional 
grounds only will not be regarded as a special ap¬ 
pearance unless it is so designated at the time it is 
made.^^ Of this nature and effect are motions, made 
solely for want of jurisdiction, to dismiss,^^ for a 
new trial,93 to strike out a complaint,®^ or to quash 
or set aside the service of process,^5 or to quash the 
service and also dismiss.^® Motions of this type con¬ 
stitute but a special appearance, even though the 
objection urged to the jurisdiction is not valid,^'^ 


sa Noble V. Crandall, 2 N.T.S. 265, 
49 Hun 474—4 C.J. p 1321 note 50. 

87. Phelps V. Phelps, 6 N.T.Civ.Proc. 
118—Dole V. Manley, 11 How.Pr. 
(N.T.) 138—^Baxter v. Arnold, 9 
How.Pr.(N.T.) 445. 

sa Clawson v. Boston Acme Mines 
Development Co., 269 P. 147, 72 
Utah 137, 59 A.L.R. 1318—4 C.J. p 
1318 note 39. 

88. U.S.—Gilmore v. Hobillard, (C. 
C.A.Cal.) 44 P.(2d) 295—Creager v. 
P. P. Collier & Son Co., (D.C.Tex.) 
36 P.(2d) 781—^Axelrod v. Osage 
Oil & Refining Co.. (C.C.A.Okl.) 29 
P.(2d) 712—^Armstrong v. Iiang- 
muir, (C.C.A.N.Y.) 6 F.(2d) 369— 
Grable v. Killits, (C.C.A.Ohio) 282 
P. 185, certiorari denied Bacon 
Bros. Co. V. Grable, 43 S.Ct 95, 260 

U.S. 735, 67 L.Ed. 488—^Tanuszauc- 
kas V. Mallory S. S. Co., (N.Y.) 232 
P. 132, 146 C.C.A. 324. 

Conn.—^Foley v. George A. Douglas & 
Bro., 185 A, 70, 121 Conn. 377. 

Pla.—^Rorick v. Stilwell, 133 So. 609, 
101 Pla. 4—^First National Bank v.' 
Board of Public Instruction for 
Lafayette County, 111 So. 521, 93 
Pla, 252. 

Ga.—Gillespie v. Parkas, 91 S.E. 244, 

19 Ga.App. 158. 

Ill.—Craig V. Sullivan Machinery Co., 
176 N.E. 353, 344 Ill, 334, reversing 
259 IlLApp. 1—Spears v. Cleveland, 
C., C. & St L. Ry. Co., 190 IlLApp. 
616. 

Iowa.—^North English Sav. Bank of 
North English v. Webber, 216 N.W. 
10, 204 Iowa 958—^Dolan v. Keppel, 
179 N.W. 515, 189 Iowa 1120—State 
v. Bitter Root Valley Irr. Co., 169 
N.W. 776, 185 Iowa 60. 

Ran.—^Sage v. Oil Country Specialties 
Mfg. Co., 27 P.(2d) 542,'138 Kan. 
501—City of Cofteyville v. Wells, 

20 P.(2d) 477, 137 Kan. 384. 

Ky.—^Brumleve v. Cronan, 197 S.W. 
498, 176 Ky. 818. 


Mich.—Lyon v. Baldwin, 160 N.W. 

428, 194 Mich. 118, L.R.A.1917C 148. 
Mont.—State ex rel. Goldstein v. Dis¬ 
trict Court of Second Judicial Dist 
in and for Silver Bow County, 31 
P.(2d) 311. 

N.J.—Savage v. Saunders, 139 A. 897, 
6 N.J.Misc. 60. 

Ohio.—Canton Provision Co. v. Gan¬ 
der, 196 N.E. 634, 130 Ohio St 43. 
Okl.—State ex rel. Murray v. Mort¬ 
gage Security Corporation of Amer¬ 
ica, 53 P.(2d) 560. 

S.D.—Chicago, M. & St P. Ry. Co. 
V. McClelland, 163 N.W. 675, 39 S. 
D, 191. 

Tenn.—Peoples TeL & Teleg. Co. v. 

Prye, 10 Tenn.App. 160. 

Wash.—^Matson v. Kennecott Mines 
Co., 175 P. 181, 103 Wash. 499, modi¬ 
fying 171 P. 1040, 101 Wash. 12— 
State V. Superior Court for Snoho¬ 
mish County, 163 P. 315, 88 Wash. 
612. 

Wis.—^Driscoll v. Tillman, 161 N.W. 
795, 165 Wis. 245. 

4 C.J. p 1339 note 92, p 1340 note 93, 
p 1341 note 39. 

9a Citizens* Bank of Hattiesburg v. 

Grigsby, (Miss.) 165 So. 684. 

Right to appear specially see supra § 

7. 

91. Molsberry v. Briggs, 156 N.W. 
999, 176 Iowa 625. 

92. U.S.—Baldwin y. Iowa State 
Traveling Men's Ass’n, (Iowa) 40 
P.(2d) 357, certiorari granted 51 S. 
Ct 81, 282 U.S. 827, 75 L.Ed. 737, 
and reversed on other grounds 51 
S.Ct 517, 283 U.S. 522, 75 L.Ed. 
1244—Wilson v. Beard, (C.C.A.N. 
Y.) 26 P.(2d) 860—^Yanuszauckas v. 
Mallory S. S. Co., (N.Y.) 232 P. 132, 
146 C.C.A. 324. 

Ga.—^Fleming v. Sibley, 85 S.E. 999, 
144 Ga. 35. 

Iowa.—^Hlas v. Quaker Oats Co., 233 
N.W, 514, 211 Iowa 348, 


Va.—Shepherd v. Starbuck, 88 S.B, 
59, 118 Va. 682. 

4 C.J. p 1340 note 3. 

93. Peoples Tel. & Teleg. Co. v. 
Prye, 10 Tenn.App. 160. 

94. State V. District Court of Four¬ 
teenth Judicial Dist. in and for 
Meagher County, 257 P. 1014, 80* 
Mont. 97—4 C.J. p 1341 note 10. 

95. U.S.—Michigan Cent. R. Co. v. 
Mix, 49 S.Ct. 207, 278 U.S. 492, 73: 
L.Ed. 470, conformed to State ex 
rel. Michigan Cent. R. Co. v. Mix, 
(Mo.) 22 S.W.(2d) 1116—^Bramwell 

V. Owen, (D.aOr.) 276 P. 36. 

Idaho.—Central Deep Creek Orchard 
Co. V. C. C. Taft Co., 202 P. 1062, 
34 Idaho 468. 

Iowa.—State v. Bitter Root Valley 
Irr. Co., 169 N.W. 776, 185 Iowa 60. 
Kan.—Sage v. Oil Country Specialties 
Mfg. Co., 27 P.(2d) 542, 138 Kan. 
501—Sooy V. Brinkman, 284 P. 375,. 
129 Kan. 723—Shearer v* Farmers* 
Life Ins. Co., 189 P. 648, 106 Kan. 
574. 

Ky.—Modern Woodmen of America. 

I V. Sheilds, 261 S.W. 594, 202 Ky. 
795. 

Mo.—State ex rel. Tighe v. Brown, 23 
S.W.(2d) 1092, 224 Mo.App. 844. 
N.Y.—^Bernstein v. Hakim, 214 N.T. 

S. 82, 126 Misc. 582. 

Ohio.—Canton Provision Co. v. Gau- 
der, 196 N.E. 634, 130 Ohio St. 43, 
Or.—^Beedle v. Stondall Land & Tim¬ 
ber Co., 189 P. 427, 96 Or. 590. 

Wash.—^Matson v. Kennecott Mines 
Co., 175 P. 181, 103 Wash. 499, modi¬ 
fying 171 P. 1040, 101 Wash. 12— 
State v. Superior Court for Snoho¬ 
mish County, 153 P. 315, 88 Wash. 
612. 

9a North English Sav, Bank of 
North English v. Webber, 216 N. 

W. 10, 204 Iowa 958. 

97. State ex rel. Rakowsky v. Bates» 
(Mo.App.) 286 S.W. 420. 


oo 
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and may properly contain a prayer for relief inci¬ 
dental to the motion, or to which the want of ju¬ 
risdiction entitles defendant,or that plaintiff be 
stayed from proceeding further until the jurisdic¬ 
tional question is determined,^ or may contain al¬ 
legations as to facts pertinent to the jurisdictional 
question,2 allegations directing the court’s atten¬ 
tion to the character of the suit,2 or, to a certain 


extent, frivolous and immaterial allegations or ob¬ 
jections,^ so long as the matters alleged are not in¬ 
consistent with the jurisdictional objection,^ with¬ 
out being regarded as a general appearance. 

Generally, motions which are based wholly or in 
part on other than jurisdictional grounds constitute 
a general appearance,® although such motions are 


9S. Fleming v. Sibley, 85 S.B. 999, 
144 Ga. 35—4 C.J. P 1318 note 43 
[a]. 

Dissolution of restraining order 
A motion of a nonresident to be 
dismissed from the case is not a spe¬ 
cial appearance because of a prayer 
that a restraining order previously 
granted be dissolved as against him 
-where the dissolving of the restrain¬ 
ing order is a necessary incident to 
defendant’s dismissal from the case. 
—Fleming v. Sibley, 85 S.E. 999, 144 
Ola. 3 5. 

99 . TJ.S.—^Neuss Hesslein & Co. v. 
Van der Stegen, (C.C.A.China) 10 
F.(2d) 772, certiorari denied Van 
der Stegen v. Neuss, Hesslein & Co., 
46 S.Ct. 632, 271 U.S. 681, 70 Lf.Ed. 
1149—Grable v. Killits, (C.C.A 
Ohio) 282 F. 185, certiorari denied 
Bacon Bros. Co. v. Grable, 43 S.Ct. 
95, 260 U.S. 735, 67 L.Ed. 488. 

Neb.—McCartney v. McCartney, 260 
N.W. 184. 

1 , Harasimowicz v. Pennsylvania R. 

Co., (D.C.N.Y.) 232 F. 295. 

8. U.S.—Georg Jensen Handmade 
Silver v. Georg Jensens Solvsmedie, 
A/S, (App.D.C.) 79 F.(2d) 142— 
Uahlgren v. Pierce, (C.C.AOhio) 
263 F. 841. 

Iowa.—State v. Bitter Root Valley 
Irr. Co., 169 N.W. 776, 185 Iowa 60. 
Kan.—City of Coifeyville v. Wells, 20 
P.(2d) 477, 137 Kan. 384—Sooy v. 
Brinkman, 284 P. 375, 129 Kan. 723 
—^Poorman v. Carlton, 253 P. 424, 
122 Kan. 762—Shearer v. Farmers’ 
Life Ins. Co., 189 P. 648, 106 Kan. 
574. 

Neb.—Behr v. Duling, 260 N.W. 281. 
S.D.—^Mitchell v. Morgan, 186 N.W. 

568, 45 S.D. 138. 

4 C.J. p 1318 note 43 [b], [e]. 
Allegations not going to merits 

(1) Defendant is entitled to allege 
in such a motion any facts which 
tend to show the invalidity of the 
service, although they may in some 
way relate to matters on which plain¬ 
tiff’s claim is founded.—Shearer v. 
Farmers* Life Ins. Co., 189 P. 648, 106 
Elan. 574. 

(2) Thus, defendant foreign insur¬ 
ance company may, in a motion to set 
aside service of summons, allege facts 
which are pertinent to the question of 
whether or not the requisite condi¬ 
tions existed to bring the case within 
the terms of a statute allowing per-, 
sonal jurisdiction to be acquired over 


a foreign insurance company by serv¬ 
ice of summons on the superintendent 
of insurance, without making the ap¬ 
pearance a general one, although such 
facts relate to matters on which the 
plaintiff’s claim is founded.—Shear¬ 
er V. Farmers* Life Ins. Co., supra. 

(3) A motion to quash service of 
summons which is denominated a 
special appearance is not to be re¬ 
garded as a pleading to the merits 
simply because defendant therein al¬ 
leges that it was not doing business 
within the sta te.—State v. Bitter 
Root Valley Irr. Co., 169 N.W. 776, 
185 Iowa 60. 

3. Ex parte Cullinan, 139 So. 255, 
224 Ala- 263, 81 A.L.R. 160. 

4 . Iowa.—^Dolan v. Keppel, 179 N.W. 

615, 189 Iowa 1120—Read v. 

Rousch, 179 N.W. 84, 189 Iowa 695. 

Mont.—State ex rel. Goldstein v. Dis¬ 
trict Court of Second Judicial Dis¬ 
trict in and for Silver Bow County, 
31 P.(2d) 311. 

5. D.—Chicago, M. & St. P. Ry. Co. 
V. McClelland, 163 N.W. 675, 39 S. 
D. 191. 

Tenn.—Chambers v. Sanford & Tread¬ 
way, 289 S.W. 633, 154 Tenn. 134. 
Wis.—Driscoll v. Tillman, 161 N.W. 
795, 165 Wis. 245. 

Recital of frivolous or extraneous 
grounds 

Where defendant appears specially 
by motion to attack the jurisdiction 
of the court and alleges grounds 
which are sufficient and pertinent, if 
proven, the fact that he goes further 
and recites frivolous or extraneous 
grounds such as, that an attachment 
ill the action was issued without au¬ 
thority of law, will not cause the 
court to hold that he has abandoned 
his special appearance.—^Dolan v. 
Keppel, 179 N.W. 515, 189 Iowa 1120. 

6. State ex rel. Goldstein v. District 
Court of Second Judicial Dist. in 
and for Silver Bow County, (Mont) 
31 P.(2d) 311. 

6. U.S.—Sholtz V. U. S. ex rel. Ben 
Hur Life Ass’n, (C.C.AFla.) 82 F. 
(2d) 780—Collins v. Finley, (C.C.A 
Ariz.) 65 P.(2d) 625—Woodside v. 
U. S., (C.C.A.Va.) 60 F.(2d) 823— 
Dana v. Searight, (C.C.A.Okl.) 47 
F.(2d) 38, certiorari denied 51 S. 
Ct 649, 283 U.S. 856, 75 L.Ed. 1462 
—^Burke v. Monumental Division, 
No. 62, Brotherhood of Locomotive 
Engineers, (D.C.Md.> 273 F. 707. 
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Cal.—Shelley v. Casa De Oro, Limit¬ 
ed, 24 P.(2d) 900, 133 Cal.App. 720 
—^Roberts v. Superior Court of Cal¬ 
ifornia, in and for Stanislaus 
County, 159 P. 465, 30 CaLApp. 714. 

Colo.—James v. James, 262 P. 925, 82 
Colo. 602—Isham v. People, 262 P. 
89, 82 Colo. 550—McMillen v. 

Hayman, 221 P. 893, 74 Colo. 300. 

D.C.—^lilanning v, Furr, 62 App.D.C. 
281, 66 P.(2d) 807. 

Fla.—^Mira Mar Corporation v. Wit- 
mer, 156 So. 734, followed in 156 
So. 735—City of Coral Gables v. 
Certain Lands Upon Which Taxes 
are Delinquent 149 So. 36, 110 Fla. 
189—^Rorick v. Stilwell, 133 So. 609, 
101 Fla. 4—Casper v. Bonbright, 
115 So. 540, 94 Fla. 1237—First 
National Bank v. Board of Public 
Instruction for Lafayette County, 
111 So. 521, 93 Fla. 252—Garner v. 
Garner, 90 So. 819, 83 Fla. 143. 

Idaho.—Elliott & Healy v. Wirth, 198 
P. 757, 34 Idaho 797. 

Ill.—People v. White, 263 IlLApp. 425 
—^People V. Mussatto, 216 IlLApp. 
519. 

Iowa.—^Hoskins v. Hotel Randolph 
Co., 211 N.W. 423, 208 Iowa 1152, 
65 A.L.R. 1125, certiorari denied 
Otis Elevator Co. v. Hoskins, 48 S. 
Ct 122, 275 U.S. 566, 72 L.Ed. 429. 

Kan.—^King v. Ingels, 250 P. 306, 121 
Kan. 790—^Marler v. Stewart Farm 
Mortgage Co., 207 P. 823, 111 Kan. 
488—Wetmore State Bank v. Cour- 
ter, 155 P. 27, 97 Kan. 178. 

Ky.—^Davis v. Hunter, 280 S.W. 943, 
213 Ky. 174—Maverick Oil & Gas 
Co. V. Howell, 237 S.W. 40, 193 Ky. 
433. 

Mass.—^Rollins v. Bay View Auto 
Parts Co.. 132 N.E. 177, 238 Mass. 
403. 

Mo.—State ex rel. Brown v. Stewart, 
281 S.W. 768, 313 Mo. 1—Merchants’ 
Savings & Loan Ass’n of Kansas 
City V. Ancona Realty Co., (App.) 
78 S.W.(2d) 470, transferred (Mo.) 
72 S.W.(2d) 797—Moseley v. Vic¬ 
tory Life Ins. Co., 45 S.W.(2d) 119, 
226 Mo.App. 566—Case v. Smith, 
257 S.W. 148, 215 Mo.App. 621— 
Sonken-Galamba Iron & Metal Co. 
V. Hines, (App.) 238 S.W. 135. 

Mont.—^Beale v. Lingquist, 15 P.(2d) 
927, 92 Mont 480. 

Neb.—Troyer Furniture Co. v. Or¬ 
chard & Wilhelm Co., 237 N.W. 144, 
121 Neb. 301—Maxwell v. Maxwell, 
184 N.W. 227, 106 Neb. 689. 
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made orally,7 or filed in connection with another 
motion based on lack of jurisdiction.^ Motions 
of this character which have been held to have such 
result are motions for change of venue,^ for con¬ 
tinuance or adjournment,^^ for a stay of proceed¬ 


ings,for a separate trial, ^2 for leave to supply 
lost papers, ^2 for a bill of particulars,^^ to be sub¬ 
stituted as plaintiff in an action prosecuted by an- 
other,i5 to require the petition to be paragraphed,^® 
to state separately and number the causes of action,^^ 


Nev,—■Whitman v. Moran, 13 P.(2d) 
1107, 54 Nev. 276. 

N.J.—James Mitchell, Inc., v. Kreu- 
ger*s Unknown Executors, 163 A. 
10, 10 N.J.Misc. 1176. 

N.M_^Board of Com’rs of Guadalupe 

County V. District Court of Fourth 
Judicial Dist., 223 P. 516, 29 N.M. 
244. 

N.C.—^Earnhardt v. East Ave. Drug 
Co., 104 S.E. 890, 180 N.C. 436— 
Wooten V. Cunningham, 88 S.B. 1, 
171 N.C. 123. 

N.D.—^Berry v. Berry, 234 N.W. 520, 
60 N.D. 353. 

Ohio.—^Wharton v. Pollock, 197 N.E. 

379, 49 Ohio App. 443. 

Okl.—Beam v. Berryman, 293 P. 550, 
146 Okl. 94—^Danzinger v. George 
W. Ralls Co., 288 P. 975, 144 Okl. 1 
—Jameson v. Harvel, 280 P. 1080, 
139 Okl. 39—^Duncan v. Jones, 280 
P. 436, 138 Okl. 91—In re Widener's 
Estate, 240 P. 608, 112 Okl. 54— 
Bilyeu v. Branson, 206 P. 898, 86 
Okl. 212—Chicago, R. I. & P. Ry. 
Co. V. Austin, 163 P. 517, 63 Okl. 
169, L.R.A.1917D 666—^Bindley v. 
Hill, 158 P. 356, 58 Okl. 71. 

Tex.—Ocean Accident & Guaranty 
Corporation v. May, (Com.App.) 15 
S.W.(2d) 594, reversing May v. 

Ocean Accident & Guarantee Cor¬ 
poration, (Civ.App.) 6 S.W.(2d) 803 
—Southwest Nat. Bank of Dallas 
V. Cates, (Civ.App.) 262 S.W. 569— 
Guaranty State Bank & Trust Co. 
V. Thompson, (Civ.App.) 195 S.W. 
960. 

Utah.—Clawson v. Boston Acme Mines 
Development Co., 269 P. 147, 72 
Utah 137, 59 A.L.R. 1318. 

Wis.—^Evans v. Or^el, 266 N.W. 176— 
Schwantz v. Morris, 263 N.W. 379 
—^Farmington Mut. Fire Ins. Co. v, 
Gerhardt, 257 N.W. 595. 

Wyo.—Grieve v. Huber, 266 P. 128, 
38 Wyo. 223. 

4 C.J. P 1339 note 92, p 1340 notes 
93, 94. 

Other statement of rule 

“When a motion is made which can 
be granted only upon the assumption 
that the court has acquired jurisdic¬ 
tion,* it is a general appearance.”— 
James Mitchell, Inc., v. Kreuger's Un¬ 
known Executors, 163 A. 10, 13, 10 N. 
J.Misc. 1176. 

AUogation. that petition fails to 
state cause of action in motion to 
quash service makes the motion a 
general appearance.—-King v. Ingels, 
250 P. 306, 121 Kan. 790. 

Motion based in part on whole rec. 
•ord constitutes a general appearance, 
as such an assigmment searches the 
antire record and may serve as a gen¬ 


eral demurrer as well as a challenge 
to the jurisdiction.—^Manning v. Furr, 
62 App.D.C. 281, 66 P.(2d) 807—Peo¬ 
ple V. White, 263 Ill.App. 425—Mer¬ 
chants* Savings & Loan Ass*n of 
Kansas City v. Ancona Realty Co., 
(App.) 78 S.W.(2d) 470, transferred 
(Mo.) 72 S.W. (2d) 797—Schwantz v. 
Morris, (Wis.) 263 N.W. 379. 

Motion challenging Jurisdiction 
over other persons than those appear¬ 
ing is a general appearance.—City of 
Coral Gables v. Certain Lands Upon 
Which Taxes are Delinquent, 149 So. 
36, 110 Fla. 189. 

Motion to quash writ of mandamus, 
which asserts not only lack of juris¬ 
diction but also that the act sought 
to be controlled is an act resting 
within the discretion of defendant 
which cannot he controlled by such a 
writ, constitutes a general appear¬ 
ance.—-Whitman v. Moran, 13 P.(2d) 
1107. 54 Nev. 276. 

Jurisdictional motion coupled with 
general motion to dismiss 

(1) A motion to quash service 
coupled with motion to dismiss con¬ 
stitutes general appearance.—Claw¬ 
son V. Boston Acme Mines Develop¬ 
ment Co., 269 P. 147, 72 Utah 137, 59 
A.L.R. 1318. 

(2) However, it has been held that 
a motion to dismiss for want of juris¬ 
diction over the person, although 
coupled with a motion to dismiss 
generally for want of necessary par¬ 
ties, does not constitute a general 
appearance.—^Armstrong v. Lang¬ 
muir, (C.C.A.N.Y.) 6 P.(2d) 369. 

7. U.S.—Woodside v. U. S., (aC.A. 
Va.) 60 P.(2d) 823—Everett Ry., 
Light & Power Co. v. United States, 
(D.C.Wash.) 236 F. 806. 

Kan.—^Matthies v. Union Products 
Co., 36 P.(2d) 89, 140 Kan. 232, af¬ 
firming 28 P.(2d) 754, 138 Kan. 764. 
Mont,—Gravelin v. Porier, 250 P. 823, 
77 Mont. 260. 

4 C.J. p 1341 note 35. 

8. McMillen v. Hayman, 221 P. 893, 
74 Colo. 300. 

9m U.S.—Benedict v. Seiberling, (D. 

C. Ohio) 17 F.(2d) 841. 

Idaho.—American Surety Co. of New 
York V. District Court of Third 
Judicial Dist. in and for Ada Coun¬ 
ty, 264 P. 515, 43 Idaho 689. 

Ill.—^Kelly V. Brown, 141 N.E. 743, 
310 Ill. 319—Haller v. Rieth, 247 
IlLApp. 641. 

Iowa.—^Tracy v. Liberty Oil Co., 226 
N.W. 178, 208 Iowa 882—^Ewing v. 
Hawkeye Oil Co., 174 N.W. 942, 187 
Iowa 1037. 


Minn.—State ex rel. Northwestern 
Nat. Bank of Minneapolis v. Dis¬ 
trict Court, Eleventh Judicial Dist., 
St. Louis County, 258 N.W. 7—^Zell 
V. Friend, Crosby & Co., 199 N.W. 
928. 160 Minn. 181. 

1^0.—State ex rel. Goodson v. Hall, 
(App.) 72 S.W.(2d) 499—Sunder¬ 
land v. Hackney Mfg. Co., 181 S.W. 
1192, 192 Mo.App. 287. 

Mont.—Gravelin v. Porier, 250 P. 823, 
77 Mont. 260. 

4 C.J. p 1340 note 95, 67 C.J. P 93 
note 61. 

Special appearance unauthorized for 
this purpose 

“In passing we have to say that the 
defendants attempted to make a spe¬ 
cial appearance in this case for the 
purpose of urging their motion for 
a change of place of trial. A special 
appearance is not authorized for that 
purpose. An appearance for that 
purpose confers jurisdiction.**—^Ew¬ 
ing V. Hawkeye Oil Co., 174 N.W. 942, 
945. 187 Iowa 1037. 

Plea of privilege as appearance see 
supra § 12 f (3). 

la Ark.—Auto Sales Co, v. Mays, 88 
S.W. (2d) 330, 191 Ark. 884. 

Ill.—^Lewis V. West Side Trust & Sav¬ 
ings Bank, 2 N.E.(2d) 976, 286 Ill 
App. 130. 

Miss.—Gulf Coast Motor Express Co. 

V. Diggs, 165 So. 292, 

N.C.—^Barnhardt v. East Ave. Drug 
Co., 104 S.B. 890, 180 N.C. 436. 

Ohio.—^Wharton v. Pollock, 197 N.E. 

379, 49 Ohio App. 443. 

Tex.—^McElyea v. Parker, (Com.App.) 
81 S.W.(2d) 649—Evans v. McNeill, 
(Civ.App.) 41 S.W. (2d) 268—Re¬ 
public Oil & Gas Co. V. Owen, (Civ. 
App.) 210 S.W. 319, error refused. 
4 C.J. P 1340 note 96. 

Where the court has lost juxisdic.. 
tion, a motion for a continuance is 
not such an appearance as will give 
it jurisdiction again.—Nelson v. 
Campbell, 24 P. 539, 1 Wash. 261. 

11. Ruckstell Sales & Mfg. Co. v, 
Starr Transmission Corporation, 
(D.C.Cal.) 13 P.(2d) 478. 
la. Martin v. Chicago, etc., R. Co., 
77 N.E. 86, 220 Ill. 97. 

13. Chilhowie Lumber Co. v. Lance, 
41 S.E. 128, 50 W.Va. 636. 

14. Hotchkiss v. Vanderpoel Co., 139 
IlLApp. 326. 

15. Chambers v. Bacon, 138 N.T.S. 
337, 153 App.Div. 194. 

la Royer Wheel Co. v. Dunbar, 76 
S.W. 366, 25 Ky.L. 746. 

17. Bing V. R. Co.. 19 Ohio Cir.Ct.(N, 

. S.) 301. 
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or to be made more definite or specific,to strike 
a pleadingly or a part thereofso unless the same 
relates solely to defendant’s plea to the jurisdic¬ 
tion ,21 to set aside the complaint ,22 to dismiss the 
action,23 to dismiss an appeal,2^ to strike out a 
bill of exceptions,25 to correct the record,26 to 
quash the return of a scire facias,27 to suppress depo¬ 
sitions ,22 to set aside a verdict,23 to redeem land 
from a lien fixed by a judgment,2® to set aside a 
sheriff’s sale on foreclosure,^! to discharge an order 
of arrest,22 to modify a judgment or an order,23 to 
stay an execution,34 or for new trial on other than 
jurisdictional grounds.35 


Motions for security for costs have by most courts 
been held to constitute a general appearance,36 but 
there is some authority the other way ;37 and a mo¬ 
tion for security for costs will not constitute an ap¬ 
pearance where there is a statute which provides 
the exclusive ways in which an appearance can be 
made and such a motion is not included among the 
ways prescribed.38 

If a motion in no way recognizes as in court or 
within its jurisdiction the proceeding to which it 
is claimed an appearance has been made, it is usually 
not an appearance ;3 3 and it has been held that nO’ 
appearance results from a motion to stay execution 


18. Ark.—^McKinney v. New Rocky 
Grocery Co., 3 S.W.(2d) 295, 176 
Ark. 463. 

Kan.—^Hahn v. Steinecke, 180 P. 204, 
104 Kan. 660—Wetmore State Bank 

V. Courter, 155 P. 27, 97 Kan. 178. 
Neb.—^Richards v. Goldstein, 246 N. 

W. 925, 124 Neb. 438—Williamson 

V. Williamson, 231 N.W. 506, 120 
Neb. 40. 

Ohio.—^Maus v. Jones, 172 N.B. 157, 
122 Ohio St 459. 

Okl.—Sea-Gate Tire & Rubber Co. v. 
Moseley, 18 P.(2d) 276, 161 Okl. 
253. 

Wash.—Chehalis Coal Co. v. Laisure, 
166 P. 1158, 97 Wash. 422, 

4 C.J. p 1341 note 14. 
xrnder statute 

Where a statute provides the ex¬ 
clusive methods in which an appear¬ 
ance can be made, and a motion for a 
more specific statement is not one of 
them, such a motion does not consti¬ 
tute an appearance.—255 Fifth Ave. 
Corporation v. Freeman, 199 N.T.S. 
619, 120 Misc. 472. 

19. Minn.—^Kaiser v. Butchart, 265 
N.W. 826. 

Mo.—^McNealy v. Bartlett, 95 S.W. 273 
- —Bush y. Block, 187 S.W. 163, 193 
Mo.App. 704. 

Tex.—^Hewitt v. De Leon, (Civ.App.) 

293 S.W. 301. 

4 C.J. p 1341 notes 8, 11. 

20l Ark.—Payne y. Stockton, 229 S. 

W. 44, 147 Ark. 698. 

Ky.—Gray v. Graziani, 178 S.W. 1070, 
165 Ky. 771. 

Neb.—^Richards v. Goldstein, 246 N. 
W. 926, 124 Neb. 438. 

21. Paul v. Baltimore, etc., R. Co., 
69 N-E. 1024, 33 Ind.App. 157—4 C. 
J. p 1318 note 43 [c]. 

22. Northrup v. Shephard, 26 Wis. 

220 . . . 

28. U.S.—Collins v. Finley, (C.C.A. 
Ariz.) 65 F.(2d) 625—Woodside v. 
XT. S., (C.C.A.Va.) 60 F.(2d) 823. 

Ill.—^Dallas City v. Steingraber, 151 
N.B. 888, 321 Ill. 318. 

Tex.—Guaranty State Bank & Trust 
Co. y. Thompson, (Civ.App.) 195 S. 
W. 960. 


■ Utah.—Clawson v. Boston Acme 
Mines Development Co., 269 P. 147, 
72 Utah 137, 59 A.L.R. 1318. 

W.Va.—^Danser v, Mallonee, 86 S.E. 
895. 

4 C.J. p 1340 note 1. 

24. In re Heiman’s Will, 2 P.(2d) 
982, 35 N.M. 622 —i C.J. p 1340 note 

4. 

25. McNealy v. Bartlett, (Mo.App.) 
95 S.W. 273. 

26. Ky.—Sun Mut. Ins. Co. v. Crist, 
39 S.W. 837, 19 Ky.L. 305. 

Neb.—^White v. Merriam, 19 N.W. 

703, 16 Neb. 96. 

4 C.J. p 1341 note 15. 

27. Fisher v. Battaile, 31 Miss. 471. 

28. Ill.—Flake v. Carson, 33 Ill. 518. 
Iowa.—Clark v. Blackwell, 4 Greene 

441. 

29. Hotchkiss v. Vanderpoel, 139 Ill. 
App. 325. 

301 Baker y. Agricultural Land Co., 
61 P. 412, 62 Kan. 79. 

31. Idaho.—^Elliott & Healy v. 
Wirth, 198 P, 757, 34 Idaho 797. 

Kan.—Goodman v. Cretcher, 294 P. 

868, 132 Kan. 142. 

4 C.J. p 1341 note 12. 

32. Dart V. Arnis, 19 How.Pr.(N.T.) 
429, 

33. Ohio,—Watson v. Paine, 26 Ohio 
St. 340. 

W.Va.—^Frank v. Zeigler, 33 S.E. 761, 
46 W.Va. 614. 

34. Hahn v. Steinecke, 180 P. 204, 
104 Kan. 660. 

35. St Louis Trading Co. v. Barr, 32 
P.(2d) 293, 168 Okl. 184—Lindley v. 
Hill, 168 P. 356. 58 Okl. 71—4 C.J. 
p 1341 note 23. 

36. U.S.—Nelson v, Jadrijevics, (C. 
C.A.Canal Zone) 59 F,(2d> 25. 

j^eb.—Troyer Furniture Co. y. Or¬ 
chard & Wilhelm Co., 237 N.W. 144, 
121 Neb. 301. 

Tex.—St Louis & S. P. R. Co. v. 
Hale, 206 S.W. 76, 109 Tex. 251, af- 
firming" (Civ.App.) 163 S.W. 411. 

4 C.J. P 1340 note 6. ' 
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ISteasons for mle 

“In our opinion, this motion oper¬ 
ated as a voluntary appearance by 
plaintiff in error and waived any de¬ 
fect in the service. The motion to- 
require the plaintiff to give security 
for the costs obviously implied that 
the defendant had an interest in the 
adjudication to be made with respect 
to such costs. That interest could 
arise, in the absence of valid service 
of citation, only from the defend¬ 
ant’s voluntary appearance; for the 
court would otherwise have lacked 
jurisdiction to adjudge costs to or 
against defendant. . * . Having 
come into the case for a purpose en¬ 
tirely inconsistent with lack of juris¬ 
diction by the court over it, the de¬ 
fendant, in effect, confessed that 
jurisdiction and cannot be allowed ta 
thereafter deny same.*’—St. Louis &. 
S. F. R. Co. V. Hale, 206 S.W. 75. 109 
Tex. 251, affirming (Civ.App.) 153 S. 
W. 411. 

37. Peterson v. Morris, (C.C,I11.) 98- 
F. 48—4 C.J. P 1340 note 7. 

38. Idaho.—^Domer v. Stone, 149 P. 
505, 27 Idaho 279. 

N.T.—Wendel v. Connor, 221 N.T.S.. 
10, 220 App.Div. 211. 

39. Early v. Cornelius, 39 S.W.(2d> 
6, 120 Tex, 335, affirming Cornelius- 
V. Early Casualty Co., (Civ.App. > 
24 S.W.(2d) 757—Lindsey v. Fer¬ 
guson, (Tex.Civ.App.) 80 S.W.(2d) 
407. 

Plaintiff’s motion to dismiss own ac^ 
tlon not appearance to cross ac¬ 
tion 

(1) A motion by a plaintiff to dis¬ 
miss his own action is not an ap¬ 
pearance to a cross action filed by 
defendant.—^Early v. Cornelius, 39 S. 
W.(2d) 6, 120 Tex. 335, affirming Cor¬ 
nelius V. Early Casualty Co., (Civ. 
App.) 24 S.W.(2d) 757—Lindsey v. 
Ferguson, (Tex.Civ.App.) 80 S.W.(2d> 
407. 

(2) If, however, plaintiff moves for 
a continuance after the cross action 
has been filed that is an appearance 
thereto.—Evans v. McNeill, (Tex. 
Civ.App.) 41 S.W.(2d) 268. 
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on a void judgment,^® to strike out a suggestion of 
damages,for interpleader after judgment,^^ or for 
leave to amend a plea to the jurisdiction.^^ Other 
authority, however, has held a motion to stay exe¬ 
cution to constitute a general appearance.^^ 

Notifying of an intention to make a motion which 
is not made,^s or serving plaintiff’s counsel with a 
copy of a proposed motion which is not actually fil¬ 
ed in court,does not constitute a general appear¬ 
ance. 

An argument of a motion is a general appearance, 
at least for the purpose of waiving any irregularity 
in the service of motion papers.**"^ 


(2) To Vacate Order or Judgment 

A motion to vacate a Judgment or order is a special ap¬ 
pearance if based solely upon the court's lack of jurisdic¬ 
tion over defendant's person, but a general appearance if 
based either wholly or partially upon nonjurisdictional 
grounds. 

A motion to vacate a judgment or order, based 
on the sole ground of want of jurisdiction of the 
person, does not constitute a general appearance,^^ 
even though defendant’s counsel unsuccessfully at¬ 
tempts to elicit evidence with respect to the circum¬ 
stances under which the judgment was entered.^^ 
A general appearance is entered, however, if a mo¬ 
tion to vacate a judgment or order is based on other 
than jurisdictional grounds, either wholly,or in 
connection with an objection to the jurisdiction 


40 . Wern y. Johnson, 40 S.B. 937, 62 
S.C. 533. 

41 . Thomson v. McMorran Milling 
Co., 94 N.W. 188, 132 Mich. 591. 

42 . Squire v. Wheeling, etc., R. Co., 
25 Ohio Cir.Ct. 30. 

43 . Macario v. Alaska Gastineau 
Mining Co., 165 P. 73, 96 Wash. 458, 
L.R.A.1917E 1152—i C.J. P 1341 
note 32. 

44 . Hahn v, Steinecke, 180 P. 204, 
104 Kan. 660. 

45 . Williams v. Hatcher, 78 S.E. 615, 
95 S.C. 49. 

4G. Woods V. Dickinson, 18 D.C. 301. 
47 . Hoskins v. Hotel Randolph Co„ 
211 N.W. 423, 203 Iowa 1152—4 C. 
J. p 1341 note 38. 

4a U.S.—Grahle v. Killits, (C.C.A. 
Ohio) 282 P. 185, certiorari denied 
Bacon Bros. Co. v. Grahle, 43 S.Ct, 
95, 260 U.S. 735, 67 L.Ed. 488— 
Dahlgren v. Pierce, (C.C.A.Ohio) 
263 P. 841—Chatham & Phenix Nat 
Bank of City of New York v. Guar¬ 
anty Trust Co. of New York, (N.Y.) 
256 P. 90, 167 C.C.A. 332, certiorari 
denied Guaranty Trust Co. of New 
York V. Chatham & Phenix Nat. 
Bank of City of New York, 39 S.Ct. 
492, 250 U.S. 642, 63 L.Ed. 1185. 
Idaho.—Central Deep Creek Orchard 
Co. V. C. C. Taft Co., 202 P. 1062, 
34 Idaho 458. 

Kan.—Suter Bros. v. Hebert, 299 P. 
627, 133 Kan. 262—Poorman v. 

Carlton, 253 P. 424, 122 Kan. 762. 
Mont.—State ex rel. Goldstein v. Dis¬ 
trict Court of Second Judicial Dist 
in and for Silver Bow County, 31 P. 
(2d) 311. 

Ohio.—^Hayes v. Kentucky Joint 
Stock Land Bank of Lexington, 181 
N.E. 542, 125 Ohio St. 359—New¬ 
comer V. Adkins, 9 Ohio N.P.(N.S.) 
308. 

OkL—Jones v. Norris, 65 P.(2d) 984 
—City Nat Bank v. Sparks, 151 P. 
225. 50 Okl. 648. 

Wis.—Driscoll v. Tillman, 161 N.W. 
795, 165 Wis. 245. 


4 C.J. p 1341 notes 28, 39, p 1342 note 

46. 

XTimecessary allegations 

(1) The fact that a motion to set 
aside a default judgment for lack of 
jurisdiction and affidavits in support 
thereof contain unnecessary allega¬ 
tions as to defendant’s neglect hav¬ 
ing been excusable, and his having a 
meritorious defense, has been held 
not to render the appearance a gen¬ 
eral one.—State ex rel. Goldstein v. 
District Court of Second Judicial Dis¬ 
trict in and for Silver Bow County, 
(Mont.) 31 P.(2d) 311. 

(2) However, there is other author¬ 
ity which holds that the alleging of 
a meritorious defense to the action, 
in which the judgment sought to be 
vacated was obtained, renders the 
motion to vacate a general appear¬ 
ance.—^Burnett v. Clayton, 252 P. 397, 
123 Okl. 156. 

49. Suter Bros. v. Hebert, 299 P. 627, 
133 Kan. 262. 

5a U.S.—In re Collier, (D.C.N.Y.) 
4 P.Supp. 700. 

Ill.—Kunde v. Prentice, 160 N.B. 193, 
329 Ill. 82—^Miller v. Moseley, 142 
N.E. 509, 311 Ill. 157—U. S. Brew¬ 
ing Co. of Chicago v. Epp, 247 Ill. 
App. 315. 

Mont.—Hinderager y. MacGinniss, 
202 P. 200, 61 Mont 312. 

Ohio.—Bliss V. Smith, 156 N.B. 618, 
24 Ohio App, 366. 

Okl.—^Leslie v. Spencer, 42 P.(2d) 119 
—^Duncan v. Jones, 280 P. 436, 138 
Okl. 91—Givens v. Anderson, 249 
P. 339, 119 Okl. 212. 

Or.—^Herrick v. Wallace, 236 P. 471, 
114 Or. 520. 

4 C.J. p 1320 note 49 Cb], p 1341 note 
19, p 1342 note 40. 

51. U.S.—^Feldman Inv. Co, v. Con¬ 
necticut General Life Ins. Co., (C. 
C.A.Okl.) 78 F. (2d) 838—Glenn v. 
W. C. Mitchell Co., (C.C.A.N.D.) 
282 F. 440, modified on other 
grounds 285 F. 381. 

Ark.—Tindall v, Layne, 214 S.W. 1, 
139 Ark. 590. 


Cal.—^Tolle v. Doak, (App.) 55 P.(2d) 
642—Shelley v. Casa De Oro, Lim¬ 
ited, 24 P.(2d) 900, 133 Cal.App. 
720. 

Idaho.—^Armitage v. Horseshoe Bend 
Co., 204 P. 1073, 35 Idaho 179. 

Kan.—^Matthies v. Union Products 
Co., 28 P.(2d) 754, 138 Kan. 764— 
Marler v. Stewart Farm Mortgage 
Co., 207 P. 823, 111 Kan. 488. 

Mo.—Case v. Smith. 257 S.W. 148, 215 
Mo. App. 621—^Brown v. British 
Dominions General Ins. Co., Lim¬ 
ited, of London, England, (App.) 
228 S.W. 883. 

Mont.—Smith v. Franklin Fire Ins. 
Co. of Philadelphia, 202 P. 751, 61 
Mont 441. 

N.M.—Grant v, Booker, 249 P. 1013, 
31 N.M. 639. 

N.D.—Gallagher v. National Nonpar¬ 
tisan League, 205 N.W. 674, 53 N. 
D. 238. 

Ohio.—^Dayton Morris Plan Bank v. 
Graham, 191 N.B. 817, 47 OhioApp. 
310. 

Okl.—Gaghagen v. Lehmer, 40 P.(2d) 
1046—^Young v. Campbell, 16 P.(2d) 
65, 160 Okl. 265—Nolan v. Schaet- 
zel, 292 P. 353, 145 Okl. 231—Bris¬ 
tow V. Scott 254 P. 16, 124 Okl. 89 
—^Burnett v. Clayton, 252 P. 397, 
123 Okl. 156—^Bodovitz v. State, 231 
P. 504, 107 Okl. 207—^Myers v. 
Chamness, 228 P. 988, 102 Okl. 131 
—^Riddle v. Gamble, 226 P. 106, 99 
Okl. 161—Key v. State, 224 P. 554, 
101 Okl. 216—Key v. State, 224 P. 
649, 101 Okl. 211—^Latimer v. Haste. 
223 P. 879, 101 Okl. 109—Morgan v, 
Karcher, 197 P. 433, 81 Okl. 210— 
Hill V. Persinger, 167 P. 744, 57 Okl. 
663. 

Wis.—Schwantz v, Morris, 263 N.W. 
379—^Farmington Mut Fire Ins. Co. 
V. Gerhardt 267 N.W. 595. 

4 C.J. p 1341 note 25, p 1342 notes 41, 
45. 

OhallexLglng suflLciency of petiUosL 
“Where a defendant in a motion to 
vacate a judgement challenges the 
sufficiency of the petition as to stat¬ 
ing a cause of action, it constitutes a 
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and an unqualified motion to vacate amounts to a 
general appearance, where it is required that if an 
appearance is special it be so designated.52 Further¬ 
more, if on oral argument of a motion to vacate, 
which is based solely on jurisdictional grounds, de¬ 
fendant's counsel asserts and argues the point that 
plaintiff's petition does not state a cause of action, 
a general appearance is thereby entered and the ju¬ 
risdictional question waived.53 

While, ordinarily, a motion to vacate a judgment 
which is not acted on does not constitute a general 
appearance,54 if a defendant, who has filed a 
motion to vacate solely on the ground of want of 
jurisdiction, thereafter voluntarily consents to a dis¬ 
missal of the same, he thereby consents to let the 
judgment stand and cannot subsequently urge want 
of jurisdiction in the court which rendered it.55 

A motion to set aside a void default judgment for 
want of jurisdiction is one of right not in any way 
directed to the discretion of the court, and it can¬ 
not impose, as a term of vacating the void judgment, 
the requirement that defendant enter a general ap¬ 
pearance and make his defense.56 

h. Filing AflSldavits or Interrogatories 

The filing of affidavits or Interrogatories constitutes a 
general appearance except where the purpose Is to bring 
out matters bearing on the court's Jurisdiction In sup¬ 
port of a special appearance. 

The filing of interrogatories,57 of affidavits of 
defense,58 of merits,52 or of prejudice,®^ of affi¬ 
davits opposing a motion for injunction,® ^ or con¬ 
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troverting grounds on which an attachment issued 
where the attachment and the action constitute only 
one proceeding,52 or a general affidavit for a con- 
tinuance,53 will be treated as a general appearance; 
but an affidavit, in support of a special appearance, 
alleging facts necessary to establish the court's lack 
of jurisdiction does not constitute a general appear¬ 
ance.®^ 

i. Stipulations or Agreements 

(1) In general 

(2) Waiving process and reciting appear¬ 

ance 

(1) In General 

Stipulations and agreements between the parties or 
their counsel with reference to a pending suit are generally 
regarded as a general appearance, provided they are such 
in character and nature that they recognize the case as In 
court. 

Stipulations or agreements entered into between 
the parties or their counsel with reference to a 
pending suit are usually regarded as amounting to a 
general appearance,®® unless the subject matter and 
nature of the stipulation are such that they in no way 
recognize the case as being in court;®® and even an 
oral stipulation may have the effect of an appearance, 
if the party or his attorney is actually in court at the 
time of making it.®7 

Accordingly, it is often held that a general ap¬ 
pearance is effected by a stipulation or agreement for 
a change of venue,®® for a continuance or adjourn- 


general appearance and a waiver of 
objections that defendant had not 
been properly or legally served with 
a summons, as fully as if he had ap¬ 
peared and answered on the merits 
of the action.*'—^Matthies v. Union 
Products Co., 28 P.(2d) 754, 755, 138 
Kan. 764. 

Applying for leave to defend see su¬ 
pra § 12 f (5). 

52. Molsberry v. Briggs, 156 N.W. 
999, 176 Iowa 625—4 C.J. p 1342 
note 43. 

53. Matthies v. Union Products Co., 
36 P.(2d) 89, 140 Kan. 232, affirming 
28 P.(2d) 754, 138 Kan. 764. 

54. Todd V, De la Mott, 11 P. 90, 9 
Colo. 222. 

55. Marsden v. Soper, 11 Ohio St. 
503. 

5a Wren v. Johnson, 40 S.K 937, 62 
S.C. 533. 

57. State v. Clallam County Super. 
Ct., 100 P. 155, 52 Wash. 13, 15—4 C. 
J. p 1335 note 34. 

sa Beynolds v. Bomano, 118 A 810, 
96 Vt. 222—4 C.J. p 1334 note 4. 

6 C.J.S.-3 


55. Buckley v. Delaware Louisiana 
Fur Trapping Co., (D.C.La.) 2 F. 
(2d) 180—Tomich v. Western Loan 
& Building Co., (D.C.Cal.) 4 F. 
Supp. 635—4 C.J. p 1334 note 5. 
ea Howe V. Seiberling, 2 Ohio S.& 
C.P, 61, 2 Ohio N.P. 8. 

Gl. Metal Shelter Co. v. Fosdick, 172 
N.T.S. 273—4 C.J. p 1334 note 7. 

62. Duncan v. Wickliffe, 4 Mete. 
(Ky.) 118. 

63. McCormick Harvesting Mach. Co. 

V. Scott, (Neb.) 89 N.W. 410—4 C. 
J. p 1334 note 22 [b]. 

64. Sooy V. Brinkman, 284 P. 375, 
129 Kan. 723—4 C.J. p 1318 note 43 
[d]. 

65. Ind.—Carlson v. Kesler, (App.) 
198 N.E. 451. 

Kan.—^Wetmore State Bank v, Cour- 
ter, 155 P. 27, 97 Kan. 178. 

Mich.—In re Parker’s Estate, 255 N. 

W. 318, 268 Mich. 79. 

Mo.—City of St. Louis v. Senter Com¬ 
mission Co., 84 S.W.(2d) 133—State 
ex reL Tighe v. Brown, 23 S.W.(2d) 
1092, 224 MaApp. 844, 

33 


Neb.—^Independent Elevators v. Da¬ 
vis. 217 N.W. 577, 116 Neb. 397. 

Nsv.—^Nevada First Nat. Bank of 
Tonopah v. Lamb, 271 P. 691, 51 
Nev. 162. 

N.J.—^Tams v. Abrams, Bamos & Co., 
185 A 521, 120 N.J.Eq. 253. 

Okl.—Lieuallen v. Young, 241 P. 342, 
115 Okl. 153. 

Pa.—^Riker v. iCilinski, 163 A 526, 
309 Pa. 188. 

4 C.J. p 1327 notes 21-23, p 1345 
notes 59-71. 

66. Mo.—^Evansville Grain Co. t. 
Mackler, 88 Mo.App. 186. 

Ohio.—Solomon & Co. v. Yokura, 10 
Ohio N.P.(N.S.) 271. 

S.D.—Stevens v. Jas. A Smith Lum¬ 
ber Co., 222 N.W. 665, 54 S.D. 170. 

Wis.—Dauphin v. Landrigan, 205 N. 
W. 557, 187 Wis. 633. 

67. Auspach v. Ferguson, 32 N.W. 
249, 71 Iowa 144—4 C.J. p 1345 note 
75. 

68. Trojan Drilling Co. v. Morrison, 
201 P. 239, 83 Okl. 187—4 CX p 
1345 note 61. ^ 
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ment,^® for time to file answer or plea,^o for remov¬ 
ing and transferring the case to a different court, 
to obtain a standing in court which has been lost, 
for the discharge of a garnishee, although after judg¬ 
ment,*^3 for the disposition of attached property (in¬ 
fra § 12 m), permitting plaintiff to amend his peti- 
tion*^^ or giving him more time to do so,'^^ for rein¬ 
stating a cause,*^® for taking testimony,*^or as to 
the evidence,78 agreeing on a special judge to try 
the case,79 for a references^ or arbitration,si or for 
authorizing judgment or decree.S2 

On the other hand, no general appearance is en¬ 
tered by a stipulation reinstating a motion to dis¬ 
miss for want of jurisdiction,83 vacating an order in¬ 
advertently entered striking a plea to the jurisdic¬ 


tion,84 or for the use, on the hearing of a motion to 
quash under special appearance, of evidence pre¬ 
viously used in another court on a similar motion.85 
An agreement to indemnify the sheriff for extra care 
of property seized in the action is not an appearance 
in the action for any purpose nor is a stipulation 
extending the time for defendant to appear ;87 and 
an adjournment by mutual consent 'Vithout plead¬ 
ings or prejudice to either party” is not such ap¬ 
pearance as waives defective process.88 

With respect to stipulations or agreements relat¬ 
ing to the time and place of trial, it is usually held 
that a general appearance is thereby effected,89 but 
there is some authority the other way.30 


60. Mich.—Lapham v. Tarabusi, 225 
N.W. 483, 247 Mich. 380. 

Mo.—Roberts v. Meek, 296 S.W. 193, 
221 Mo.App. 974. 

Nev,—^Nevada First Nat. Bank of 
Tonopah v. Lamb, 271 P. 691, 51 
Nev. 162. 

N.Y.—^Berliner v. M. Zimmermann 
Co.. 104 N.T.S. 407, 54 Misc. 246. 
Okl.—^Hobbs V. German-American 
Doctors, 78 P. 356, 14 Okl. 236. 

Tex.—Walker County Lumber Co. v. 

Edmonds, (Civ.App.) 298 S.W. 610. 
4 C.J. p 1345 note 71, 67 C.J. p 94 note 
62. 

Becital in. record insufficient to es¬ 
tablish jurisdictioii. 

A mere recital in the record that a 
cause was continued by agreement or 
consent is not sufficient to show that 
the court acquired jurisdiction over 
defendant.—^Higgins v. Beckwith, 14 
S.W. 931, 102 Mo. 456—4 C.J. p 1345 
note 72. 

TOL U.S.—^Brookings State Bank v. 
Federal Reserve Bank of San Fran¬ 
cisco. (D.C.Or.) 291 F. 659--Placek 
V. American Life Ins. Co., (D.C. 
Wash.) 288 F. 987—Seattle, L. S. & 
E. R. Co. V. Union Trust Co., 
(Wash.) 79 F. 179, 24 C.C.A. 512. 
pa.—Riker v. Kilinski, 163 A. 626, 309 
Pa. 188. 

4 C.J. p 1345 note 62. 

Sxtension of time to file defense 
Where counsel for both parties hy 
written stipulation extend the time 
within which defendant can file his 
defense affidavit, this has the effect of 
a general appearance on the part of 
defendant's attorney, waiving any de¬ 
fect in the service or return of sum¬ 
mons.—^Riker v. Elilinski, 163 A, 526, 
309 Pa. 188. 

Under role of court 
When> by reason of a rule of court, 
an agreement by counsel extending 
the time for defendant to answer has 
no binding effect until the court 
makes an order based on such stipu¬ 
lation, an extension of time by one 
attorney at the request of the other, j 


: without any stipulation being actual¬ 
ly entered into and without a court 
order extending the time, does not 
constitute a general appearance on 
the part of defendant.^—^Holt v. Gas¬ 
ton County Dyeing Mach. Co„ (D.C. 
N.C.) 24 P.(2d) 598. 

Under statute, providing other ex¬ 
clusive methods for making an ap¬ 
pearance, a stipulation between the 
attorneys extending the time to an¬ 
swer does not constitute a general 
appearance.—^Drake v. Shenandoah 
Pottery of Keyser, W.Va., 252 N.T.S. 
705, 141 Misc. 471. 

71. State ex rel. Tighe v. Brown, 23 
S.W.(2d) 1092, 224 Mo.App. 844. 

72. Cook V. American Exch. Bank, 
39 S.E. 746, 129 N.C. 149—4 C.J. p 
1345 note 63. 

73. Herpolsheinier v. Acme Harves¬ 
ter Co., 119 N.W. 30, 83 Neb. 53. 

74. City of St. Louis v. Senter Com¬ 
mission Co., (Mo.) 84 S.W.(2d) 133 
—4 C.J. p 1345 note 65. 

TS-. Wetmore State Bank v. Courter, 
155 P. 27, 97 Kan. 178. 

76. In re Parker's Estate, 255 N.W. 
318, 268 Mich. 79—4 C.J. p 1345 note 
66 . 

77. Pittenger v. Al. G. Barnes Cir¬ 
cus, 230 P. 1011, 39 Idaho 807—4 
C.J. p 1345 note 67. 

78. State v. Duluth, etc., R. Co., 125 
N.W. 565, 25 S.D. 106—4 C.J. p 1345 
note 67 [a]. 

Not appearance to cross action 
An agreement between the attor¬ 
neys for the use of certain records 
in the trial of the main suit is not an 
appearance to a cross action of de¬ 
fendant’s, where the agreement in¬ 
vokes no ruling of the court and is 
not filed in the case.—^Lindsey v. 
Ferguson, (Tex.Civ.App.) 80 S.W.(2d) 
407. 

79. Ark.—^Federal Land Bank of St 

Louis V. Gladish, 2 S,W.(2d) 696, 
176 Ark. 267. v ' 

Tex.—Olcott V. Reese, (Civ.App.> 291 
S.W. 261. ; 


80. Lieuallen v. Young, 241 P. 342, 
115 Okl. 153—Trojan Drilling Co. 
V. Morrison, 201 P. 239, 83 Okl. 187 
—4 C.J. p 1345 note 68. 

81. Troj'an Drilling Co. v. Morrison, 
supra—4 C.J. p 1345 note 69. 

82. Cal.—Title Guarantee & Trust 
Co. V. Griset 208 P. 673, 189 Cal. 
382. 

Iowa.—Kalde v. Kalde, 222 N.W. 351, 
207 Iowa 121. 

4 C.J. p 1345 note 70. 

83. Darling & Co. v. E. Rauh & Sons* 
Fertilizer Co., 242 IlLApp. 375—4 
C.J. p 1345 note 73. 

84u Darling & Co, v, E. Rauh & 
Sons’ Fertilizer Co., supra. 

85% General Inv. Co. v. Lake Shore 
& M. S. Ry. Co., 43 S.Ct 106, 260 
U.S. 261, 67 L.Ed. 244, modifying 
(C.aA.Ohio) 269 P. 235. 

86. Solomon v. Yokum, 10 Ohio N. 
P.(N.S.) 271. 

87. Dauphin v. Landrigan, 206 N.W. 
657, 187 Wis. 633. 

Reasons for role 

“If the stipulation were to do any- 
ing but *to appear,' there would be 
great force to the argument. It can¬ 
not logically be said, however, that 
the making of a stipulation to do a 
thing is the doing of the very thing 
that the stipulation says may be done 
at a later time. If the stipulation 
that the defendant might have until 
the 1st day of November to appear 
constituted an appearance, then the 
stipulation was not a stipulation to 
appear because the appearance had 
already been made.”—^Dauphin v. 
Landrigan, 205 N.W. 557, 568, 187 
Wis. 633. 

88. Tunningly v. Butcher. 63 N.W. 
994, 106 Mich. 35. 

89. Trojan Drilling Co. v. Morrison, 
201 P. 239, 83 OkL 187—4 C.J. p 
1345 note 59. 

90. Stevens v. Jas. A. Smith Lum¬ 
ber Co., 222 N.W. 665, 64 S.D. 170 

C.J. p 1345 note 60. 
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(2) Waiving Process and Reciting Appear¬ 
ance 

Most of the cases recognize that a stipulation waiving 
service ef process and reciting appearance constitutes an 
appearance whether filed separately or indorsed on the 
summons or pleadings, but there is some authority holding 
otherwise. 

While a mere executory agreement to enter an 
appearance cannot constitute an appearance,it 
is held in a number of jurisdictions that a stipula¬ 
tion waiving service of process and reciting an en¬ 
try of appearance constitutes an appearance, wheth¬ 
er filed on a separate paper and distinctly captioned 
as such, ^2 or indorsed on the summons,93 complaint, 
declaration, or petition.94 Other courts, however, 
have held that such a stipulation, indorsed on the 
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summonses or pleadings,^® does not constitute a gen¬ 
eral appearance. 

j. Objections to Jurisdiction of Subject Matter 

According to some authorities, but not all, the making 
of an objection to the jurisdiction of the court over the 
subject matter of the action constitutes a general appear¬ 
ance, even when made in connection with an objection to 
the jurisdiction of defendant’s person. 

Although there is some authority to the contrary, 
particularly where there is a statute giving defend¬ 
ant the right to appear specially ‘‘for the sole purpose 
of attacking the jurisdiction of the court,^98 it is 
very often held that a party makes a general ap¬ 
pearance by objecting to the jurisdiction of the court 
over the subject matter of the action,99 even when 
such objection is coupled with an objection to the 
court’s jurisdiction over defendant’s person.^ 
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91. Soles V. Sheppard, 96 Ill. 131— 

4 C.J. p 1346 note 81. 

92. Ark.—^Kirk v. Bonner, 57 S.W. 
(2d) 802, 186 Ark. 1063. 

Ill,—Moore v. Gilmer, 187 N.B. 466, 
353 Ill. 420—Vayette v. Myers. 136 
N.B. 467, 303 Ill. 562. 

99. Colo.—^Russell v. Craig, 51 P. 

1017, 10 Colo.App. 428. 

Md.—Harrison v. Morton, 40 A. 897, 
87 Md. 671—^Ireton v. Baltimore, 
61 Md. 432—^Northern Cent. R. Co. 
V. Rider, 45 Md. 24. 

4 C.J. P 1345 note 76. 

94. Vayette v. Myers, 136 N.B. 467, 
303 Ill. 562—4 C.J. p 1346 note 77. 

99. Minn.—^Hastings First Nat 

Bank v. Rogers, 12 Minn. 529. 

Wis.—^Weatherbee v. Weatherbee, 20 
Wis. 499. 

96, Ark.—Clary v, Morehouse, 3 Ark, 
261. 

Ind.—Friebe v. Elder, 105 N.B. 151, 
181 Ind. 597, affirming (App.) 103 
N.B. 429. 

4 C.J. P 1346 note 79. 

97. U.S.—Central West Public Serv¬ 
ice Co. V. Craig, (C.C.A.Neb.) 70 F. 
(2d) 427, reversing (D.C.) Craig v. 
Central West Public Service Co., 

5 F.Supp. 884-^Armstrong v. Lang¬ 
muir, (C.C.A.N.Y.) 6 P.(2d) 369— 
Smith V. Government of Canal Zone, 
(Canal Zone) 249 F. 273, 161 C.C. 
A. 281. 

Kan.—Sage v. Oil Country Special¬ 
ties Mfg. Co.. 27 P:(2d) 542, 138 
Kan. 501. 

Ky ^—^Brumleve v. Cronan, 197 S.W. 
498, 176 Ky. 818. 

S.D.—^Robinson v. Glover, 244 N.W. 
322. 

W.Va.—^Patton v. Eicher, 102 S.B. 

124, 85 W.Va. 465. 

4 C.J. p 1318 note 43 [fj. 

Reasons for contrary role 

**In the instant case, however, the 
special demurrer did not raise any 
question nor put in issue anything 


other than the jurisdiction of the 
court It could not be considered as 
a defense based upon the merits of 
the action, and from its terms it could 
not be implied that the contestee in¬ 
tended by it to abandon his objec¬ 
tions to the jurisdiction of the court 
while using it as an aid for no pur¬ 
pose other than to defeat the juris¬ 
diction. While the general rule is 
that, if a defendant appears for any 
purpose except to object to the juris¬ 
diction of the court over his person, 
he thereby waives any objection 
which he might make to the juris¬ 
diction of his person, and is held to 
have entered his appearance general¬ 
ly, but attention has not been called 
to any case where this court has held 
that one objecting at the same time 
to the jurisdiction of the court of 
the subject-matter of the action and 
of his person has been held to have 
waived his objection to the jurisdic¬ 
tion of his person by reason of his 
objection on account of the subject- 
matter of the action, as it is difficult 
to see how any implication can arise 
from the objection to the subject- 
matter that he has consented to aban¬ 
don his objection to the jurisdiction 
of his person,”—^Brumleve v. Cronan, 1 
197 S.W. 498, 505, 176 Ky. 818. 

Appearance which is otherwise spe>- 
cial is not rendered general by the 
joining of the objection to jurisdic¬ 
tion over subject matter with the ob¬ 
jection to jurisdiction over person.— 
Union Bond & Mortgage Co. v. Brown, 
(S.D.) 269 N.W. 474. 

98 . Hlas V. Quaker Oats Co., 233 N. 
W. 614, 211 Iowa 348—^Newcomer v. 
Newcomer, 201 N.W. 579, 199 Iowa 
290—Scott V. Scott, 166 N.W. 834, 
174 Iowa 740. 

99. U.S.—^McComb v. U, S. Housing 
Corporation, (I>iC.DeL) 264 F. 589. 

Cal.—^Morte v. Justice’s Court of 
Oakland Tp., (App.) 34 P.(2d) 748 
-i—Clark Y* Forbes, 168 P« 155, 34 
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Cal.App. 524—^Roberts v. Superior 
Court of California, in and for 
Stanislaus County, 159 P. 465, 30 
CaLApp. 714. 

Colo.—^Isham v. People, 262 P. 89, 82 
Colo. 550. 

Mo.—^Merchants* Savings & Loan 
Ass'n of Kansas City v. Ancona 
Realty Co., (App.) 78 S.W.(2d) 470, 
transferred 72 S.W.(2d) 797. 

N.T.—In re Stiller, 161 N.T.S. 594, 
175 App.Div. 211. 

4 C.J. p 1333 note 2. 

1, U.S.—^Hireen v. Interstate Transit 
Lines, (D.C.Cal.) 52 P.(2d) 182— 
Dickey v. Turner, (C.C.A.Tenn.) 49 
P.(2d) 998. 

Cal.—^Molflno v. Pippo, 10 P.(2d) 78, 
122 Cal.App. 437—Taylor v^ Su¬ 
perior Court of California in and 
for Los Angeles County, 269 P. 727, 
93 Cal.App. 445—Clark v.‘ Forbes, 
168 P. 155, 34 Cal.App. 624. 

Colo.—James v. James, 262 P. 925, $2 
Colo. 602. 

Mo.—^Moseley v. Victory Life Ins. Co., 
46 S.W.(2d) 119, 226 Mo.App. 566. 

Mont.—Gilna v. Barker, 254 P. 174, 
78 Mont. 357. 

Neb.—^Nebraska State Bank of Val¬ 
paraiso V. Citizens’ State Bank of 
Thedford, 240 N.W. 575, 122 Neb. 
522—^Bodge v. Skinner Packing Co., 
211 N.W. 203, 115 Neb. 41—State v. 
Westover, 186 N.W. 998, 107 Neb. 
593. 

N.C.—^Dailey Motor Co. y. Reavis, 
114 S.B. 175. 

]Sr.D.—Baird v. Holie, 237 N.W. 786, 
61 N.D. 280. 

Ohio.—State ex rel. Bennett v. In¬ 
dustrial Commission of Ohio, 198 
N.B. 56, 50 Ohio App. 269—Whar¬ 
ton v. Pollock, 197 N.B. 379, 49 Ohio 
App. 443. 

Okl.—^Jameson v. Harvel, 280 P. 1080, 
139 Okl. 39. 

Utah.—Silver City Mercantile Co, v. 

I District Court of Utah County, i95 

. P. 194, 57 Utah 365. 
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k. Paiticipation in Prcxjcedings or Xnvoking Ju¬ 
risdiction of Court 

Participation in the trial or proceedings, either ac¬ 
tively or by consenting to some step or order therein, or 
the seeking of some affirmative action or relief from the 
court, constitutes general appearance. 

Irrespective of whether or not a special appear¬ 
ance is proclaimed, a general appearance is effect¬ 
ed by participating, or taking any part, in the trial,^ 

ltea.sous for rule 

*‘A party will not be allowed to oc¬ 
cupy so ambiguous a position. He 
cannot deny the authority of the 
court to take cognizance of his ac¬ 
tion for want of jurisdiction of the 
person or proceeding, and at the same 
time seek a judgment in his favor 
on the ground that there is no juris¬ 
diction of the cause of action. To 
illustrate the matter, they ask for an 
adjudication as to whether this court 
has jurisdiction, not merely of the 
person, but also of the subject-mat¬ 
ter of this action. We repeat what 
is said in Scott v. Life Association, 
supra: ‘An appearance for any other 
purpose than to question the jurisdic¬ 
tion of the court (over the person) is 
general.' **—^Dailey Motor Co. v. Rea¬ 
vis, (N.C.) 114 S.B. 176, 177. 

Point regarded as so technical, 
where the question was as to the 
right of plaintiff to maintain his ac¬ 
tion in the courts of the state, that 
the fact that a special appearance, 
including an objection to jurisdic¬ 
tion of the subject matter, was held 
not to preclude a consideration of the 
jurisdictional question.—Iron City 
Produce Co. v. American Ry. Express 
Co., 153 N.B. 316, 22 Ohio App. 165. 

2. U.S.—U. S. v. Collins, (C.C.A,N. 

T.) 55 P.(2d) 70—Sterling Tire 
Corporation v. Sullivan, (C.C.A. 

Cal.) 279 P. 336—O'Brien v. Lash- 
ar, (C.C.A.Conn.) 273 P. 521. 

Ark.—^Payne v. Stockton, 229 S.W. 44, 

147 Ark. 598. 

Colo.—^Munson v. Luxford, 34 P.(2d) 

91. 

Idaho.—Miller v. Prout, 197 P. 1023, 

33 Idaho 709. 

Ill.—^Brown v. Van Keuren, 172 N.E. 

1, 340 Ill. 118. 

Ind.—Schaffner v. Preston Oil Co., 

154 N.E. 780, 94 Ind.App. 554. 

La.—Ducote v. Ducote, 165 So. 133, 

183 La. 886. 

Mich.—Najdowski v. Ransford, 227 
N.W. 769, 248 Mich. 465—Cook Mo¬ 
tors Corporation v. Casualty Ass'n 
of America, 214 N.W. 212, 239 Mich. 

362. 

Mo.—Sonken-Galamba Iron & Metal 
Co. V. Hines, <App.> 238 S.W. 135. 

Neb.—^McGinley v. Union Pac. R. Co., 

263 N.W. 393—^Independent Eleva¬ 
tors V. Davis, 217 N.W. 577, 116 
Neb. 397. 

N.J.—Venghis v. Commonwealth 
Casualty Co., 127 A. 158, 101 N.J. 

Law 151—^Kutschinski y. Kutschin- 


or proceedings on appeal as by attacking the suffi- 
ciency of the pleadings;^ demanding a bill of par¬ 
ticulars,® although as to this there is some author¬ 
ity the other way;® procuring a copy of the com¬ 
plaint at the cost of plaintiff;'^ filing a trial notice;® 
demanding a jury trial;® taking depositions to be 
used in the trial of the cause on the merits in¬ 
troducing evidence examining witnesses cross- 

167 N.W. 366, 39 N.D. 307—t CJ. 
p 1334 note 21. 

Appearance before justice taking 
deposition 

Defendant's appearance and partic¬ 
ipation in the taking of depositions 
in a justice's court is a general ap¬ 
pearance in the action, for such pro¬ 
ceeding is in effect a proceeding in 
the district court and under its au¬ 
thority.—Froelich v. Northern Pac. 
Ry. Co., 167 N.W. 366, 39 N.D. 307. 
Different rrQe as to> nonresidents 

(1) A nonresident, who has appear¬ 
ed and acted under a special appear¬ 
ance, does not appear generally, be¬ 
cause he has obtained the permission 
of the court to take depositions in an¬ 
other state.—^Abel v. Smith, 144 S.B. 
616, 151 Va. 568. 

(2) Nonresident's participation in 
taking depositions in his home state 
will not be regarded as such a gen¬ 
eral appearance as will thereafter 
preclude him from questioning the 
court's jurisdiction, although, as be¬ 
tween citizens of the state of the 
forum, the appearing and participat¬ 
ing by defendant in the taking of dep¬ 
ositions might amount to a general 
appearance.—^Detmer, Bruner & Ma¬ 
son V. New York Cent. R. Co., (App.) 
80 S.W. (2d) 222, transferred (Mo.) 
72 S.W.(2d) 984. 

(3) An appearance in response to a 
subpoena in a proceeding before a 
master in a foreign state, for the 
purpose of having a deposition taken, 
is not a general appearance in the 
action.—State v. Beldon, 211 N.W. 
916, 193 Wis. 145, 57 A.L.R. 1218, re¬ 
hearing denied 214 N.W, 460, 193 Wis. 
145, 67 A.L.R. 1218. 

Depositions supporting special ap¬ 
pearance only 

The taking of depositions which 
are taken and offered solely in sup¬ 
port of an objection to the jurisdic¬ 
tion does not make the appearance a 
general one.—Garvey v. Compania 
Metalurgica Mexicana, (D.C.Tex.) 222 
F. 732—^Masemore v. McCrary, 278 P. 
705, 128 Kan. 461. 

11, D.C.—^Blackmer v. U. S., 60 App. 
D.C. 141, 49 F.(2d) 523, certiorari 
granted 52 S.Ct. 19, 284 U.S. 602, 
76 L.Ed. 616, and affirming 62 S.Ct. 
262, 284 U.S. 421, 76 L.Ed. 375. 

Mo.—^Fitterling v. Missouri Pac. R. 

Co., 79 Mo. 604. 

4 C.J. p 1334 note 9 [c]. 

12. Ebenezer Baptist Church v. Bar- 


ski, 164 A. 560. 112 N.J.Eq. 341— 
McVoy v. Baumann, 117 A. 725, 93 
N.J.Eq. 638, affirming 117 A. 717, 
93 N.XBq. 360. 

N.T.—^Henderson v. Henderson, 160 
N.E. 775. 247 N.Y. 428, affirming 223 
N.Y.S. 873, 221 App.Div. 787—Citi¬ 
zens’ Trust Co. of Utica v. R. Pres¬ 
cott & Son. 223 N.Y.S. 191, 221 App. 
Div. 426—^In re Ford’s Estate, 163 
N.Y.S. 960, 98 Misc. 100. 

N.C.—State v. Gant, 159 S.E. 427» 201 
N.C. 211. 

Okl.—Myers v. CJarr, 47 P.(2d) 156. 
Tex.—^American Nat Ins. Co. v. U. S. 
Fidelity & Guaranty Co., (Civ.App.) 
24 S.W.(2d) 474. 

Wyo.—In re Bank of Newcastle, 89 
P. 1035, 15 Wyo. 501. 

4 C.J. p 1320 note 49, p 1334 note 9. 
3. Cleveland, etc., R Co. v. Mara, 26 
Ohio St. 185. 

Arguing costs ou appeal consti¬ 
tutes an appearance.—Cleveland, etc., 
R. Co. V. Mara, 26 Ohio St. 185. 

A Carter v. Tallant, 32 P. 1108, 51 
Kan. 516— i C.J. p 1320 note 49. 

5. Fla.—^East Coast Lumber Co. v. 
Ellis-Young Co., 39 So. 197, 50 Fla. 
215. 

Ill.—Hotchkiss V. Vanderpoel, 139 
Ill.App. 325. 

Wis.—Blackburn v. Sweet, 38 Wis. 

578—Baizer v. Lalsch, 28 Wis. 268. 
a Watkins v. Brown, 5 Ark. 197. 

7. Brockway v. W. & T. Smith Co., 
66 P. 1073, 17 Colo.App. 96. 

Mere demand for a copy of com¬ 
plaint is not an appearance either 
general or special.—^Muslusky v. Le¬ 
high Valley Coal Co., 122 N.E. 461, 
225 N.Y. 584, reversing 161 N.Y.S. 
1136, 175 App.Div. 926—^Eastern 

Products Corp. v, Tennessee Coal, 
Iron & R. Co., 170 N.Y.S. 100, 102 
Misc. 557. 

& Renick v. Fulkerson, (Mo.App.) 
192 S.W. 118. 

9. Ala.—^Hall v, Pearce, 96 So. 608, 
209 Ala. 397. 

N.J.—State Board of Medical Exam¬ 
iners of New Jersey v. Giedroyc, 
102 A. 906, 91 N.J.Law 61—^Bru¬ 
nette V. O’Byrne, 140 A. 397, 6 N. 
J.Misc. 156. 

N.C—State v. Gant, 159 S.E. 427, 201 
N.C. 211. 

4 C.J. p 1335 note 24. 

10, Schantz v. Northern Pac. Ry. 
Co., 167 N.W. 370, 39 N.D. 317— 
Froelich v. Northern Pac. Ry. Co., 
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examining witnesses filing objections,or taking 
exceptions contesting or resisting a motion or 
in any manner opposing or resisting the claims of 
the adversary on the merits,or an interlocutory 
order,i8 or the assessment of damages imder a de¬ 
fault judgment.i9 Participation by introducing evi¬ 
dence and examining witnesses will not, however, 
amount to a general appearance, where it is strictly 
confined and limited to a question bearing on the 
court's jurisdiction, which is being attacked by spe¬ 
cial appearance ;20 nor will cross-examination of 
plaintiff's witnesses solely on the question of dam¬ 
ages, after default has been taken, amount to a gen¬ 
eral appearance waiving a prior jurisdictional ob- 
jection.21 


There is a general appearance if defendant recog¬ 
nizes the case as in court by consenting to, or ac¬ 
quiescing in, some step, act, or order in the proceed¬ 
ings, which assumes the existence of jurisdiction over 
his person,22 such as, the revivor of an action,23 the 
granting of a continuance,^'^ the reinstatement of a 
cause,25 a submission of the case,26 an order of court 
for the examination of a claim,27 or the entry of 
judgment's So, too, there is a general appearance 
if defendant offers to confess judgment,29 or tenders 
in court a sum admitted to be due.20 

Even more clearly is there a general appearance 
in the cause, where defendant seeks from the court 
some affirmative action or order with relation to 
some matter other than court's own jurisdiction, 


ber, 183 A. 469, 14 N.J.Misc. 192— 
4 C.J. P 1335 note 23. 

13. Idaho.—Miller v. Prout, 197 P. 
1023, 33 Idaho 709. 

Ill.—Brown v. Van Keuren, 172 N.E. 
1. 340 Ill. 118. 

Iowa.—Rahn v. Greer, 37 Iowa 627— 
Wilsey v. Maynard, 21 Iowa 107. 
N.H.—Sweeney v. McQuaid, 141 A. 
307, 83 N.H. 585. 

N.J.— V enghis v. Commonwealth Cas¬ 
ualty Co., 127 A. 158, 101 N.J.Law 
151—^Laura v. Puncerelli, 102 A. 
433, 91 N.J.Law 38, aifirmed 105 A. 
894, 92 N.J.Law 518. 

N.Y.—Everitt v. Lisk, 1 Code Rep. 
71. 

Va.—Rust v. Indiana Flooring: Co., 
145 S.E. 321, 151 Va. 845. 

Wis.—Smithers v. Brunkhorst, 190 N. 

W. 349, 178 Wis. 630. 

4 C.J. p 1320 note 49. 

14. Newman v. Moore, 21 S.W. 759, 
94 Ky. 147, 15 Ky.L. 1, 42 Am.S.R. 
343—4 C.J. p 1320 note 49 [d], p 
1334 note 16. 

Ky.—^Robinson v. Steele, 2 Ky. 
Op. 306. 

La.—McAlpine v. Jones, 13 La.Ann. 
409. 

Miss.—Young v. Rankin, 5 Miss. 27. 

16. Ala.—Inter-Ocean Casualty Co. 
V. Liles, 118 So. 328, 218 Ala. 179. 

Mo.—Hays v. Laclede Christy Clay 
Products Co., (App.) 245 S.W. 196. 
N.Y.—In re Atterbury, 118 N.E. 858, 
222 N.Y. 355, reversing 167 N.Y.S. 
88. 179 App.Div. 648. 

4 C.J. p 1334 note 15. 

17. U.S.—Marine Midland Trust Co. 
of New York v. Irving Trust Co., 
(D.C.N.Y.) 56 F.(2d) 385, appeal 
dismissed (C.C.A.) Marine Midland 
Trust Co. of New York v. Eybro 
Corp., 58 F.(2d) 165—^Lamantia v. 
U. S., (C.C.A.La.) 5 P.(2d) 68. 

Ill.—Brown v. Van Keuren, 172 N.E. 
1, 340 Ill. 118. 

Kan.—^Matthies v. Union Products 
Co., 36 P.(2d) 89. 140 Kan. 232, af- 
srmtns 28 P.(2d) 7S4( 128 Ean. 7641 


—Wetmore State Bank v. Courter, 
155 P. 27, 97 Kan. 178. 

Ky.—Martin v. Cole, 230 S.W. 535, 191 
Ky. 418—Rickett v. Bolton, 191 S. 
W. 471, 173 Ky. 739. 

Mo.—Cherry v. Wertheim, (App.) 25 
S.W. (2d) 118. 

N.C.—Kaplan v. W. A Person Hay & 
Grain Co., 140 S.E. 617, 194 N.C. 
712. 

Tex.—Morris v. Hughes Bros. Mfg. 

Co., (Civ.App.) 27 S.W.(2d) 849. 

Vt.—Reynolds v. Romano, 118 A. 810, 
96 Vt. 222. 

Wyo.—Grieve v. Huber, 266 P. 128, 
38 Wyo. 223. 

4 C.J. p 1320 note 49, p 1334 notes 9, 
10, 20, p 1335 notes 31, 32. 
Arguing a dismissal of the cause, 
in addition to a motion to quash the 
summons, constitutes a general ap¬ 
pearance.—^Bucklin v. Strickler, 49 N. 
W. 371, 32 Neb. 602. 

18. Blondel v. Ohlman, 109 N.W. 806, 
132 Iowa 257. 

19. Ark.—Touchstone v. Harris, 22 
Ark. 365. 

Ill.—Ryan v. Driscoll, 83 Ill. 415. 

20. Burger v. St. Louis Bed & Mfg. 
Co., 206 I11.APP. 256. 

21. Boatright v. Heed, 222 Ill.App. 
398. 

22. Carr-Cullen Co. v. Cooper, 175 N. 
W. 696, 144 Minn. 380. 

23. Moses v. HofCmaster, 67 P. 459, 
64 Kan. 142. 

24. Tex.—McElyea v. Parker, (Com. 
App.) 81 S.W.(2d) 649. 

Wis.—State v. Byrne Bros. Co., 201 
N.W. 372, 185 Wis. 237. 

67 C.J. p 94 note 63. 

26. Ill.—^Baldwin v. Economy Furni¬ 
ture Co., 70 IlLApp. 49. 

Mo.—Tippack v. Briant, 63 Mo. 580. 

Szception exists where the cause 
was dismissed for failure of either 
side to appear on the day of the trial. 
—^Delaney v. Bouse, 86 N.Y.S. 880, 91 
App.Div. 437. 

2& Miller v. Wilkins, 4 S.E. 261, 79 
Ga. 675—4 aJ. P 1334 note 9 E©]. 


27. Wilkinson v. Patterson, 6 How. 
(Miss.) 193. 

28. In re Quick’s Estate, 297 P. 198, 
161 W’’ash. 537—4 C.J. p 1334 note 
12 . 

29. Feldman Inv. Co. v. Connecticut 
General Life Ins. Co., (C-C.AOkl.) 
78 P.(2d) 838—+ C.J. p 1334 note 
13. 

30. Nelson v. Continental Asphalt & 
Petroleum Co., 123 So. 474, 11 La. 
App. 450. 

31. U.S.—In re Collier, (D.C.N.Y.) 
4 F.Supp. 700—Sterling Tire Cor¬ 
poration V. Sullivan, (C.C.ACal.) 
279 F. 336. 

Ark.—Ralph R. Miller Shows Co. v. 
Blanchard, 42 S.W.(2d) 545, 184 
Ark. 1194—Federal Land Bank of 
St. Louis V. Gladish, 2 S.W.(2d) 
696, 176 Ark. 267. 

Ga.—Hudgins Contracting Co. v. 

Redmond, 173 S.E. 135. 

Idaho.—Peak v. Haddock, 258 P. 555, 
44 Idaho 697. 

Kan.—^N. A. Kennedy Butter Tub Co. 
v. First & Hamilton Nat. Bank of 
Ft. Wayne, Ind., 222 P. 754, 115 
Kan. 63. 

La.—Stringfellow v. Nowlin Bros., 
102 So. 869, 157 La. 683. 

Mass.—Karrick v. Trask, 131 N.E. 

216, 238 Mass. 476. 

Minn.—Carr-Cullen Co. v. Cooper, 175 
N.W. 696, 144 Minn. 380- 
Neb.—Pollard V. Larson, 211 N.W. 
998, 115 Neb. 136. 

N.H.—^Dolber v. Young, 123 A. 218, 81 
N.H. 157. 

N.M.—Luna v. Cerrillos Coal R. Co., 
226 P. 655, 29 N.M. 647, denying 
motion 218 P. 435, 29 N.M. 161. 
N.Y.—^Davidson v. Ream, 162 N.Y.S. 

375, 175 App.Div. 760. 

N.C.—^Buncombe County v. Penland, 
173 S.E. 609, 206 N.C. 299—Barn- 
hardt v. East Ave. Drug Co., 104 
S.E. 890, 180 N.C. 436. 

Okl.—^Rand v. Nash, 51 P.(2d) 296— 
Reynolds v. Villines, 298 P. 262, 148 
Okl. 191—Clem Oil Co. v. Oliver, 
232 P. 942, 106 Okl. 22—Edmonds- 
ton v. Porter, 162 P. 692, 65 OkL 
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such as, a stay of an order of sale,^^ an order 
requiring a receiver to post a bond,^^ an order cor¬ 
recting the record,time to prepare a bill of ex¬ 
ceptions,^5 the submission of special issues to the 
jury,36 a formal entry by the court on its docket, of 
the filing of a motion, demurrer, or a plea,37 or ask¬ 
ing and obtaining a continuance.33 

1. Removal to Federal Court 

Although there is some authority otherwise, In the fed¬ 


eral and most state courts a petition for the removal of a 
cause to the federal court and the proceedings thereon do 
not constitute an appearance which waives jurisdictional 
objections or prevents defendant from being In default for 
want of appearance. 

While there are some earlier federal cases in dis¬ 
cord,3 9 and a number of state courts are to the con¬ 
trary,^® it is now the settled rule in the federal 
courts,and in many state courts, ^3 gome of which 
have receded from their former position and have 
followed the rule primarily because of the view that 


18—In re Blackfeather’s Estate, 153 
P, 839, 54 Okl. l—Shufeldt v. Jef- 
coat, 151 P, 595, 50 Okl. 790. 

Or.—^Barr v. Woodbury, 300 P. 497, 
136 Or. 647. 

Tex.—^Pacific American Gasoline Co. 
of Texas v. Miller, (Civ.App.) 61 S. 
W.(2d) 1024. 

Vt,—^P. S. Fuller & Co. v. Morrison, 
169 A. 7, 106 Vt 17. 

Wis.—State ex rel. Nelson v. Grimm, 
263 N.W. 583, 102 A-KR. 220—Le 
May V. Renier, 197 N.W. 736, 183 
Wis. 320. 

Wyo.—Grieve v. Huber, 266 P. 128, 38 
Wyo. 223. 

32. Pranse v. Armbuster, 44 N.W. 
481. 28 Neb. 467, 26 Am.S.R. 319. 

33. Sterling Tire Corporation v. 
Sullivan, (C.G.A.CaL> 279 P. 336. 

34. Peak V. Haddock, 258 P. 555, 44 
Idaho 697. 

35. Ellis V. Ellis, 18 N.W. 29, 13 Neb. 
91. 

ae. Baugh V. Baugh, (Tex.Civ.App.) 
175 S.W. 725, 

37. SchafEner v. Preston Oil Co„ 154 
N.E. 780, 94 Ind.App. 554. 

38. U.S.—Sterling Tire Corporation 
V. Sullivan, (C.C.A.Cal.) 279 P. 336, 

N.J,—State Board of Medical Exam¬ 
iners of New Jersey v. Giedroyc, 
102 A. 906, 91 N,J.Law 61. 

Pa.—^Hanks v. R. Co., 32 Pa.Co. 565. 
4 C.J. P 1234 note 22. 

39. Ft. Wayne Electric Corp. v. 
Franklin Electric Light Co., CC.C. 
N.J.) 91 P. 292—4 C.J. p 1344 note 
51. 

4a State ex rel. Neel v. Love, 148 
So. 208. 110 Pla. 91—i C.J. p 1344 
notes 53, 56. 

Attempt to specially Hnxit appearance 

(1) In most states taking the view 
that a petition for removal to the 
federal courts is a general appear¬ 
ance, an attempt by defendant to spe¬ 
cially limit his appearance is consid¬ 
ered as wholly ineffectual.—State v. 
Sale, 132 S.W. 1119, 232 Mo. 168— 
Parmer v. Hartford Nat. Life Ajs- 
soc., 33 N.E. 1075, 138 N.T. 265—4 C. 
J. p 1344 note 56. 

(2) There is, however, some au¬ 
thority to the effect that defendant, 
in seeking the removal, can properly 
reserve the right to subsequently ob¬ 
ject to the jurisdiction of the court J 


—Gouner v. Missouri Valley Bridge, 
etc., Co., 49 So. 657, 123 La. 964— i C. 
J. p 1344 note 55. 

41. Morris & Co. v. Skandinavia Ins. 
Co„ (Miss.) 49 S.Ct. 360, 279 U.S. 
405, 73 L.Ed. 762, affirming (C.C.A.) 
27 P.(2d) 329—Michigan Cent R. 
Co. V. Mix. 49 S.Ct 207, 278 U.S. 
492, 73 L.Ed. 470, conformed to 
State ex rel. Michigan Cent R. Co. 
V. Mix, (Mo.) 22 S.W.(2d) 1116— 

R. H. Hassler, Inc., v. Shaw, (S.C.) 

46 S.Ct 479, 271 U.S. 195, 70 L.Ed. 
900—General Inv. Co. v. Lake Shore 
& M. S. Ry. Co.. (Ohio) 43 S.Ct 106, 
260 U.S. 261. 67 L.Ed. 244, modify¬ 
ing (C.C.A.) 269 P. 235—Reming¬ 
ton V. Central Pac. R. Co., (N.Y.) 
25 S.Ct 577, 198 U.S. 95. 49 L.Ed. 
959—^National Acc. Soc. v. Spiro, 
(Tenn.) 17 S.Ct 996, 164 U.S. 281, 
41 L.Bd. 435—^Wabash Western R. 
Co. V. Brow, (Mich.) 17 S.Ct 126, 
164 U.S. 271, 41 L.Ed. 431—Rosbor- 
ough V. Chelan County, Wash., (C. 
C.A.Wash.) 53 P.(2d) 198—Light- 
foot V, Atlantic Coast Line R. Co., 
(D.C.S.C.) 33 P.(2d) 765—Morris & 
Co. V. Skandinavia Ins. Co., (C.C.A. 
Miss.) 27 P.(2d) 329, certiorari 
granted 49 S.Ct 34, 278 U.S. 692, 73 

L.Ed. 524, and affirmed 49 S.Ct 360, 
279 U.S. 405, 73 L.Ed. 762—Paragon 
Coal & Coke Co. v. J. W. Kirby & 
Sons Coal Co.. (D.C.N.T,) 9 P.(2d) 
686—Pattiz v. Semple, (D.C.Ill.) 7 
P.(2d) 618—^Bull V. Chicago, M. & 
St P. Ry. Co., (D.C.Wash.) 6 F.(2d) 
329—^Prince v. Hotel Bermudiana 
Co., (B.C.N.T.) 14 P.Supp. 798— 
Thompson v. Terminal Shares, (D. 
C.Mo.) 14 P.Supp. 459—^Atianza v. 
U. S. Shipping Board Emergency 
Fleet Corporation, (D.C.N.T.) 299 
P. 975—Caceres v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, (D.C.N.T.) 299 P. 868—Hig¬ 
gins V. California Prune & Apricot 
Growers, (D.C.N.Y.) 299 P. 810— 
Martis v. Luckenbach S. S. Co., (D. 
C.N.Y.) 295 F. 669—^Rosenberg 

Bros. & Co. V. Curtis Brown Co., 
(D.C.N.Y.) 285 P. 879, affirmed 43 

S. Ct 170, 260 U.S. 516, 67 L.Ed. 372 
—^Hunt V. Pearce, (C.C.A.Okl.) 284 
P. 321, affirming (B.C.) 271 P, 498 
—^Bramwell v. Owen, (D.C.Or.) 276 
P, 36—Centaur Motor Co. v. Ec- 
cleston, (D.C.N.Y.) 264. P. 852— 
Partola Mfg. Co. v, Norfolk & W. 


Ry. Co., (D.C.N.Y.) 250 P. 273— 
General Inv. Co. v. Lake Shore & 

M. S. Ry. Co., (Ohio) 250 P. 160, 162 
C.C.A. 296, affirming (D.C.) 226 P. 
976—Cleveland & Western Coal Co. 
V. J. H. Hillman & Sons Co., (D.C. 
Ohio) 245 P. 200—^Beach v. Kerr 
Turbine Co., (D.C.Ohio) 243 P. 706 
—^Hudson Nav. Co. v. Murray, (D. 
C.N.J.) 236 F. 419—^Peister v. Hu- 

. lick, ,(D.C.Pa.) 228 F. 821—Garvey 
V. Compania Metalurgica Mexicana, 
(D.C.Tex.) 222 P. 732—^Lowitz v. 
Kimmerle, (Mich.) 221 P. 857, 137 
C.C.A. 415, certiorari denied, 35 S. 
Ct 941, 238 U.S. 639, 59 L.Ed. 1501 
—^Fountain v. Detroit, M. & T. S. 
L. Ry. Co., (D.aOhio) 210 P. 982— 
Ostrander v. Deerfield Lumber Co., 
(D.C.N.Y.) 206 P. 540—West v. Cin¬ 
cinnati, etc., R. Co., (C.C.Ga.) 170 
P. 349—4 C.J. P 1343 note 49. 
J'lirlsdiotion. of federal court may 
be questioned in any manner after 
removal.—^Higgins v. California 
Prune, etc., Growers, (D.C.N.T.) 299 
F. 810. 

Effect of provision that “cause shall 
proceed” after removal 
In a case of defective service of 
process, the provision of the removal 
statute that ‘*the cause shall pro¬ 
ceed” in the federal court after re¬ 
moval does not preclude defendant 
from making objection to the service. 
—Sutro V. Simpson, (C.C.C 0 I 0 .) 14 P. 
370, 4 McCrary 276. 

42. Ark.—Glenn v. Killough, 72 S.W. 
(2d) 216. 

Neb.—Security State Bank of Nor¬ 
folk V, Jackson Bros., Boesel & Co., 
265 N.W. 747. 

N.M.—Citizens’ Light, Power & Tele¬ 
phone Co. V. Usnik, 194 P. 862, 26 

N. M. 494. 

Tex.—Llanez v. Chisos Mining Co., 
(Civ.App.) 285 S.W. 646. 

Utah.—Tracy Loan & Trust Co. v. 
Mutual Life Ins. Co. of New York, 
7 P.(2d) 279, 79 Utah 33. 

Wash.—^Macario v. Alaska Gastineau 
Mining Co., 165 P. 73, 96 Wash. 458, 
L.R.A.1917B 1162. 

W.Va.—^Byrd v. Rector, 163 S.B. 845, 
112 W.Va. 192, 81 A.L.R 1213. 

Wis.—State v. Gregory, 190 N.W. 918, 
179 Wis. 98. 

4 C.J. p 1343 note 50. 

Xteasons for adoption of federal rule 
“The rule of tEe federal courts is 
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the decision of the United States supreme court is 
binding on this question,^3 that the filing of, or join¬ 
der in, a petition for the removal of a cause from 
a state to a federal court, and the proceedings there¬ 
on, do not amount to a general appearance in the 
cause, which thereafter precludes defendant from 
objecting to the jurisdiction of the court over his 
person. Under this rule, a petition for removal is 
only a special appearance whether it is so designated 
or not,44 although it is even more clearly so, where 
the petition for removal recites that the appearance 
is made only for the purpose of presenting the peti- 
tion.45 Where this latter view is taken, a motion for 
leave to withdraw a petition for removal is not a 
general appearance,^® nor is the amendment of the 
petition with leave of the state court,47 or defend¬ 
ant’s appearance and consent to the allowance of a 
motion to remand.48 

Even in states where the right to appear specially 
has been taken away by statute, and no such thing as 
a special appearance is recognized, it has been held 
that by a petition for the removal of the cause to 
the federal court defendant has not appeared at all 
in the legal sense and thereby in no way submits 
himself to the jurisdiction of the court,49 unless de¬ 
fendant goes further, as by applying for and ob¬ 
taining time to plead, in which case he will be held 
to have appeared.®® 

In jurisdictions where the petition for removal 
is regarded as a general appearance, if the cause 


is remanded as having been improperly removed,®^ 
or the petition for removal is denied because filed 
too late,®2 defendant is in the state court for all pur¬ 
poses and cannot object to its jurisdiction. On the 
other hand, in states where the petition for removal 
is not regarded as an appearance in the state court 
it in no way operates to extend the time to appear 
and plead therein, and, if the cause is subsequently 
remanded, defendant may find himself in default for 
want of appearance or answer.®^ 

m. Appearance in Attacliment or Other Collat¬ 
eral Proceedings 

An appearance, to be effective with reference thereto, 
must ordinarily be made in the main action in the state 
where the suit is pending. There is some conflict in the 
authorities, but it is very often held that an appearance 
for the sole purpose of attacking a garnishment, an at¬ 
tachment, or a contempt proceeding is not a general ap¬ 
pearance in the main action; and some cases even permit 
defendant to attack the attachment or garnishment on the 
merits, in so far as it is a proceeding in rem, without 
thereby conferring personal jurisdiction. 

As hereinafter shown in § 14 b, an appearance, 
to be effective with reference thereto, must be in the 
action itself; and, on this principle, an appearance 
in a collateral or incidental proceeding before a for¬ 
eign tribunal or officer does not constitute an appear¬ 
ance in the court where the action is pending.®^ 

Attachment proceedings. As the effect of the giv¬ 
ing of a bond to release attached property has been 
previously dealt with in § 12 e, supra, and general 
consideration of appearances in attachment proceed- 


supported by the better reasoning, 
and is in accord with the weight of 
authority in the courts of the states. 
. . . If it were otherwise, and 
there was no preponderance of au¬ 
thority or weight of reason on either 
side, we should adopt the federal rule 
for the sake of uniformity.”—State 
V. Gregory, 190 N.W. 918, 919, 920, 
179 Wis. 98. 

43. Electrolytic Chlorine Co. v. Wal¬ 
lace & Tiernan Co., 41 S.W.(2d) 
1049, 328 Mo. 782, 78 A.L.R. 930. 

State court not bound by federal rule 
*Tt does not follow that, because 
this court is bound by the construc¬ 
tion placed upon the statute referred 
to by the Supreme Court of the Unit¬ 
ed States, it is concluded as to what 
constitutes a general or special ap¬ 
pearance in the courts of this state.” 
—State V. Gregory, 190 N.W. 918, 919, 
179 Wis. 98. 

44. Pattiz V. Semple, (D.C.I11.) 7 P. 
(2d) 618—^Murphy v. Herring-Hall- 
Marvin Safe Co., (O.C.Nev.) 184 P. 
495. 


tion expressing an intention not to 
waive any question of jurisdiction 
over the person, does not amount to 
a general appearance, but is only a 
special appearance.”—^Pattiz v, Sem¬ 
ple, (D.C.I11.) 7 P.(2d) 618. 

45. Glenn v. Killough, (Ark.) 72 S. 
W.(2d) 216. 

46. Glenn v. Killough, supra—4 C. 
J. p 1344 note 58. 

47. Macario v. Alaska Gastineau 
Mining Co., 165 P. 73. 96 Wash. 458, 
L.R.A.1917B 1152. 

48. Pattiz V. Semple, (D.C.Ill.) 7 P. 
(2d) 618. 

Reasons for rule 

*Tn the present case the defendant 
appeared in response to tlie motion 
to remand and consented that it 
should be allowed. This was not an 
appearance to argue the merits of the 
case, which would constitute a gen¬ 
eral appearance. It was merely an 
appearance, as suggested in the cases 
above cited, for the purpose of settle¬ 
ment of the question of whether or 
not the case had been properly re- 


Roservatlou of jurisdictional ques- 
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_Jf 11 IJ I Ll_l 


though it does not contain a reserva¬ 


49. McCoy v.' Watson, 122 So. 368, 


154 Miss, 307, denying suggestion 
of error 121 So. 116, 153 Miss. 416, 

50. Britton v. Beltzhoover, 113 So. 
346, 147 Miss. 737, distinguished in 
McCoy V. Watson, 121 So. 116, 153 
Miss. 416, suggestion of error de¬ 
nied 122 So. 368, 154 Miss. 307. 

51. Parmer v. Hartford Nat Life 
ASSOC., 33 N.B. 1075, 138 N.T. 265. 

52. State ex rel. Neel v. Love, 148 
So. 208, 110 Pla. 91. 

53. Citizens* Light, Power & Tele¬ 
phone Co. V. Usnik, 194 P. 862, 26 
N.M. 494. 

«Xhe usual practice in such, cases 
is for the defendant to demur or an¬ 
swer at the time of filing the peti¬ 
tion for removal, without prejudice 
to such petition, and no right is 
waived by so doing.”—Citizens* Light, 
Power & Telephone Co. v. Usnik, 194 
P. 862, 863, 26 N.M. 494. 

54y State V. Beldon, 211 N.W. 916, 
193 Wis. 145, 57 A.L.R. 1218, re¬ 
hearing denied 214 N.W. 460, 193 
Wis. 145, 57 A.L.R. 1218. 

-- 


supra § 12 k. 
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iiigs is reserved for treatment in § 491 of the title 
Attachments [6 CJ. p 477 note 2-p 479 note 19], the 
discussion here will be limited to the question of 
when an appearance with reference to an attach¬ 
ment constitutes a general appearance in the main 
action, which gives jurisdiction in personam. On 
this question, it is often held that an appearance to 
question the validity of an attachment is a general 
appearance in the main suit,® 5 but there is consider¬ 
able authority for the view that defendant, not prop¬ 
erly served so as to give jurisdiction over his per¬ 
son, may appear specially to attack the validity of 
an attachment, as this is purely jurisdictional, with¬ 
out appearing so as to submit himself to the ju¬ 


6 C.J,S. 

risdiction of the court in personam and particular¬ 
ly, where the attachment is void, an appearance to 
contest the same is not an appearance in the main 
action.®*^ Furthermore, it has been held that non¬ 
resident defendant, whose property has been attach¬ 
ed, can appear specially to protect his property and, 
by limiting the case to one in rem, may contest plain¬ 
tiff's claims on the merits to that extent without 
making a general appearance in the cause.®^ Gener¬ 
ally, however, if defendant goes further than ques¬ 
tioning the jurisdiction of the court and proceeds 
to attack the case itself,®^ or bases his claim, not on 
lack of jurisdiction but on mere irregularities,or 
goes to the merits,®^ or claims affirmative relief by 
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55b Iowa.—^Deshler v. Foster, Mor¬ 
ris 403. 

Ky.—Johnson v. Holt’s Adm’r, 31 S. 

W.(2d) 835, 235 Ky. 518. 

Pa.—Pyro-Spectacle Co. v. Park, etc., 
Co., 19 Pa.Co. 23. 

S.D.—People’s State Bank of Bradley 

V. Nordness, 208 N.W. 984 (first 
case) 50 S.D. 216. 

6 C.J. p 477 note 9. 

UotioxL based upon falsity of attaclu 
ment affidavit 

“Respondent joined with the other 
defendant in a motion to dissolve the 
attachment on the ground that the 
allegations in the afiidavit upon 
which the attachment issued were 
false. This motion called upon the 
court to act judicially upon the mer¬ 
its involved in the controversy; in 
other words, respondent voluntarily 
submitted to the jurisdiction of the 
court. While in form their appear¬ 
ance was special, the nature of the 
relief asked was such as could be 
granted only by a court having 
jurisdiction of the parties, and there¬ 
fore their appearance must be held 
to be general.”—^People’s State Bank 
of Bradley v, Nordness, 208 N.W. 984 
(first case), 50 S.D. 216. 

XU Vezas, it is held, under a stat¬ 
ute providing that, where a citation 
or service thereof is quashed on a 
motion of defendant, he shall be 
deemed to have entered his appear¬ 
ance for the next term of court, that 
defendant, who moves to quash an at¬ 
tachment, thereby enters his appear¬ 
ance in the action for the next term 
of court.—Osvald v. Williams, (Civ. 
App.) 187 S.W. 1001. 

5& U.S.—^Thompson v. Terminal 
Shares, (D.C.Mo.) 14 F.Supp. 459. 
Ala.—Terminal Oil Mill Co. v. Plant¬ 
ers* Warehouse & Gin Co., 73 So. 
18, 197 Ala. 429. 

La.—Chapman v. Irwin, 103 So. 263, 
157 La. 920. 

Minn.—Chubbuck v. Cleveland, 35 N. 

W. 362, 37 Minn. 466, 5 Am.S.R. 
864. 

Miss.—^First Nat. Bank v. Mississippi 
Cottonseed Products Co., 157 So. 
349—National City Bank of St. 


Louis V. Stupp Bros. Bridge & Iron 
Co., 113 So. 340, 147 Miss. 747. 

Neb.—^McCartney v. McCartney. 260 
N.W. 184—Tanner v. De Vinney, 
161 N.W. 1052, 101 Neb. 46. 

N.J.—^James Mitchell. Inc., v. Kreu- 
ger’s Unknown Executors, 163 A. 
10, 10 N.J.Misc. 1176. 

N.Y.—^Zabriskie v. Second Nat. Bank, 
198 N.T.S. 482, 204 App.Div. 428. 
N.C.—Tisdale v. Epbanks, 104 S.E. 

339, 180 N.C. 153, 11 A.L.R. 374. 
Ohio.—W. K. Terry & Co. v. Hyde 
County, N. C., 168 N.E. 562, 33 Ohio 
App. 118—Orr v. Shoemaker, 2 Ohio 
App. 323—^Blinn v. Rickett, 3 Ohio 
N.P.(N.S.) 345. 

Or.—Spores v. Maude, 158 F. 169, 81 
Or. 11. 

S.C.—Able r. Hall, 85 S.E. 165, 101 
S.C. 24. 

Tenn.—^Purnell v. Morton Live Stock 
Co., 1 S.W.(2d) 1013, 156 Tenn. 383 
—Smyth V. Moffett, 6 Tenn.App. 
381. 

W.Va.—Tabor v. Baer, 149 S.E. 675, 
107 W.Va. 594—^Lebow v. Macomber 
& Whyte Rope Co., 93 S.E. 939, 81 
W.Va. 21. 

4 C.J. p 1348 note 92—6 C.J. p 477 
note 10. 

Doctrine said to be of tmiversal ap¬ 
plication 

“It is a doctrine of universal ap¬ 
plication in the courts of the country 
that the appearance of a defendant 
in an attachment case to challenge 
the jurisdiction of the court over his 
person or property is a special and 
not a general appearance and does not 
of itself give the court jurisdiction 
to proceed to a trial on the merits.”— 
Tabor v. Baer, 149 S.E. 675, 676, 107 
W.Va. 594. 

Appearance in such a case is not to 
object to jurisdiction of subject 
matter 

(1) “The appearance here, as evi¬ 
denced by the order, was not to ob¬ 
ject to the subject-matter of the ac¬ 
tion, as is contended by the plaintiff. 
The subject-matter of the action is a 
demand for damages, which can only 
be prosecuted to efficient conclusion 
and be satisfied out of the property 
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attached. In other words, the motion 
to dismiss the case here, on the 
ground that the plaintiff had not at¬ 
tached any property of the defend¬ 
ants, does not question the merits, 
but merely moves the court to dis¬ 
charge the attachment for want of 
the jurisdictional facts to sustain it, 
and asks no relief the granting of 
which would be inconsistent with an 
entire want of jurisdiction over the 
person, and therefore does not appear 
in the action, so as to authorize the 
court to proceed to judgment against 
him.”—Tabor v. Baer, 149 S.E. 675, 
676, 107 W.Va. 594. 

(2) Objection to jurisdiction of 
subject matter as general appearance 
see supra § 12 j. 

aCoviug for dismissal of attach¬ 
ment and objecting to jurisdiction, of 
person at same time do not consti¬ 
tute a general appearance submitting 
defendant to the jurisdiction of the 
court.—Chapman v, Irwin, 103 So. 
263, 157 La. 920. 

57. Sawyers v. Smith, 41 Miss. 554. 

58. U.S.—Salmon Falls Mfg. Co. 
Midland Tire & Rubber Co., (C.C. 
A.Ohio) 285 F. 214. 

Mass.—Cheshire Nat. Bank v. Jaynes, 
112 N.E. 500, 224 Mass. 14. 

59. N.D.—Baird v. Holie, 237 N.W. 
786, 61 N.D. 280. 

Tex.—^Arnold v. Pike, (Civ.App.) 191 
S.W. 207. 

68. Colo.—^People v. District Court 
of Fourteenth Judicial Dist. of 
Colorado, 218 P. 912, 74 Colo. 48. 
Tex.—^Robuck v.- Rasmussen, (Civ. 

App.) 251 S.W. 1115. 

©1. U.S.—^Norris, Inc., v. M. H. Reed 
& Co., 278 F. 19. 

Colo.—Sommer v. Unknown Heirs of 
Hahn, 161 P. 298, 62 Colo. 219. 

Ga.—^Higgins v. Gosden, (App.) 185 
S.E. 574. 

La.—Calcasieu Mercantile Co. v, 
Frank, (App.) 161 So. 201—^Devant 
v. Pecou, 128 So. 700, 13 La.App. 
594. 

Mo.—^Poe V. Western Buyers* Ass*n 
Wholesale Grocers, (App.) 238 S.W. 
547, 
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filing a demand in reconvention for damages sus¬ 
tained by reason of the attachment,he thereby en¬ 
ters a general appearance in the action, converting 
the action from one in rem to one in personam. So, 
too, there is a general appearance in the action if 
defendant enters into a stipulation with plaintiff as 
to the disposition of the attached property and the 
staying of the proceedings for a given length of 
time,®3 or if defendant asks for, and obtains, further 
time in which to answer the suit without making any 
objection to the jurisdiction.®^ 

A motion pendente lite to sell the attached prop¬ 
erty on the ground that it is perishable property can¬ 
not be opposed by special appearance, as it involves 
no jurisdiction of the court but only judicial ac¬ 
tion,®® and if defendant, by what purports to be a 
special appearance, resists and opposes such a mo¬ 
tion, he thereby appears generally and submits him¬ 
self to the jurisdiction of the court.®® 

Garnishment proceedings. Defendant, who ap¬ 
pears specially for the purpose of quashing a writ of 
garnishment on jurisdictional grounds, does not 
thereby enter a general appearance in the action,®*^ 
but if defendant, filing a motion to quash a garnish¬ 
ment, fails to limit his appearance to that motion,®® 
files an answer to the merits,®® or disclaims that the 
garnishee has any money belonging to him and any 


interest in the property named in the garnishment 
affidavit,*^® he thereby enters his appearance in the 
action. 

Contempt proceedings. An appearance in con¬ 
tempt proceedings does not constitute an appearance 
in the action out of which the contempt proceedings 
arose,especially where the appearance by its very 
terms is limited to such proceedings.72 

n. Appeal or Writ of Error 

Although there is some difference of opinion as to the 
effect of the step preliminary thereto, an appeal or writ of 
error, unless for the sole purpose of reviewing a jurisdic¬ 
tional objection, constitutes, when made to an inter¬ 
mediate court which tries the case de novo, a general 
appearance in that court, and when made to a reviewing 
court an appearance for the purpose of further proceedings 
on reversal and remand. 

Taking a general appeal from an inferior court 
to an intermediate appellate court, which tries the 
cause de novo, constitutes a general appearance in 
the intermediate court and confers jurisdiction of the 
person on that court, whether the court from which 
the appeal was taken had acquired jurisdiction of the 
person or not.*^® If a writ of error,'^^ or an appeal 
is to a reviewing court, it is a general appearance 
in the sense that that court acquires jurisdiction to 
render a binding judgment against defendant,and 
that, on reversal and remand to the trial court, de- 


N.C.—Abbitt V. Gregory, 141 S,E. 587, 
196 N.C. 203. 

Va.—Sun Co. v. Burruss, 123 S.E. 347, 
139 Va. 279. 

62. Stringfellow v. Nowlin Bros., 
102 So. 869, 157 La. 683. 

03. Nevada First Nat. Bank of Tono- 
pah V. Lamb, 271 P. 691, 51 Nev. 
162. 

Appearance by stipulation or agree¬ 
ment generally see infra § 13 h. 

64. Modisette & Adams v. Lorenze, 
112 So. 397, 163 La. 505. 

06. Najdowski v. Ransford, 227 N.W. 
769, 248 Mich, 465. 

00. Najdowski v. Ransford, supra. 

67. Ariz.—^Dudley v. Peterson, 25 P. 
(2d) 276. 

Minn.—First Nat. Bank v. Casey, 205 
N.W. 264, 164 Minn. 363—Farmers^ 
State Bank of Olivia v. Riebe, 200 
N.W. 468, 160 Minn. 443. 

Utah.—Price v. Hanson, 206 P. 272, 
60 Utah 29. 

Wash.—State ex rel. Livington v. 
Superior Court of King County, 27 
P.(2d) 729. 

08. Roach v. Henry, 66 S.W.(2d) 577, 
186 Ark. 884. 

69. Dye v. Denver & R. G. R. Co., 
168 P. 1087, 101 Kan. 666. 

70. Barkhurst v. Nevins, 182 N.W 
563, 106 Neb. 33. 


Beasons for rule 

“When the defendant appears spe¬ 
cially for the purpose of objecting to 
the jurisdiction of the court over his 
person and his property, and, among 
the reasons assigrned therefor, dis¬ 
claims that the garnishee has any 
money or other property belonging to 
him, and disclaims any interest or 
right to the property named in the 
affidavit of garnishment, such ap¬ 
pearance calls for the judgment of 
the court upon matters outside of the 
mere question of the jurisdiction of 
the court, and amounts to a general 
appearance in the case.”—^Barkhurst 
V. Nevins, 182 N.W. 563, 564, 106 Neb. 
33, 

71. Simon Piano Co. v. Failfield, 174 
P. 457, 103 Wash. 206—4 C.J. p 1348 
note 95. 

72. Robinson v. Robinson, 204 N.T.S, 
329, 123 Misc. 80, affirmed 205 N.T. 
S. 949, 209 App.Div. 896. 

Limitation to <<this proceeding” 

A general appearance to “this pro¬ 
ceeding,” which proceeding is a mo¬ 
tion to punish for contempt for fail¬ 
ure to pay alimony awarded in a di¬ 
vorce action, is not a general appear¬ 
ance in the action itself, so as to vali¬ 
date the alimony judgment which 
was 1 rendered without jurisdiction, 
but is a mere general appearance on 
the motion for defensive purposes 
with respect to that motion and noth- 
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ing else.—Robinson v. Robinson, 204 

N.T.S. 329, 123 Misc. 80, affirmed 205 

N.T.S. 949, 209 App.Div. 896. 

73. Ark.—^Mercer v. Motor Wheel 
Corporation, 10 S.W.(2d) 852, 178 
Ark. 383. 

Colo.—In re Woody’s Estate, 24 P. 
(2d) 754, 93 Colo. 169. 

Idaho.—^Pittenger v. Al. G. Barnes 
Circus, 230 P. 1011, 39 Idaho 807. 

Ky.—^Lillard v. Brannin, 16 S.W. 349, 
91 Ky. 511—Grace v. Taylor, 1 
Bibb 330. 

La.—^Mountz v. Dyer, 104 So. 123, 158 
La. 383. 

Mich.—Heap v. Heap, 242 N.W. 252, 
258 Mich. 250—^Lapham v. Tara- 
busi, 225 N.W. 483, 247 Mich. 380— 
Daines v. Tarabusi, 224 N.W. 416, 
246 Mich. 419. 

Mo.—^Merchants* Savings & Loan 
Ass’n of Kansas City v. Ancona 
Realty Co., (App.) 78 S.W. (2d) 470, 
transferred (Mo.) 72 S.W.(2d) 797. 

N.C.—McCollum v. Stack, 124 S.E. 
864, 188 N.C. 462. 

Or.—E. Henry Wemme Co. v. Selling, 
262 P. 833, 123 Or. 406, error dis¬ 
missed 49 S.Ct. 92, 278 U.S. 673, 73 
L.Ed. 513. 

4 C.J. p 1346 note 82. 

74:^ Monarch Fire Ins. Co. v. Florida 
Asphalt Paving Co., (Fla.) 156 So. 
388. 

75. Ark.—^Union & Planters’ Bank & 
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fendant is in court for the purpose of further pro¬ 
ceedings, without any further steps to bring him into 
court,and this, according to some cases, even 
though the judgment was reversed on the ground 
that the trial court had not acquired jurisdiction of 
the person of defendant but on this latter point 
there is authority to the contrary.'^^ Where defend¬ 
ant raises jurisdictional objections in the lower court 
and takes an appeal for the sole purpose of having 
the ruling on such objections reviewed in the appel¬ 
late court, his appearance in the latter court will not 
be considered as a waiver of such objections,*^^ par¬ 
ticularly where the appeal is taken under a statute 
providing that the taking of an appeal from an or¬ 
der or judgment of a lower court overruling a mo¬ 
tion to quash the summons or the return thereon shall 
not constitute an entry of appearance in such suit in 
any court by appellant.so Defendant, sued in the 
wrong county by reason of his improper joinder with 
a resident codefendant, against whom no judgment 
is rendered, and who properly objects to the court’s 
jurisdiction before judgment, does not by taking an 


appeal enter his general appearance in the wrong 
county so that plaintiff need serve no further proc¬ 
ess on him. SI 

The taking of steps merely preparatory to the per¬ 
fecting of an appeal generally does not constitute 
an appearance.S2 Giving notice of an appeal has 
been held not to constitute an appearance or waiver 
of the service of process,ss but the contrary has also 
been asserted.S4 Although it has been held otherwise 
under some statutes,S5 the filing of an affidavit and 
bond for an appeal has been deemed an appearance.S^ 

§ 13 . Acts or Proceedings Recognizing Case 
as in Court 

Any act of the defendant which recognizes the case as 
In court constitutes a general appearance, but, if an act 
does not do this or seeks to invoke affirmative action from 
the court, it is not an appearance. 

Broadly stated, any action on the part of defend¬ 
ant, except to object to the jurisdiction over his per¬ 
son which recognizes the case as in court, will con¬ 
stitute a general appearance.S7 It is usually held, in 


Trust Co. V. Pope, 6 S.W.(2d) 330, 
176 Ark. 1023. 

Tex.—Getting v. Mineral Wells 

Crushed Stone Co., (Civ.App.) 262 
S.W. 93. 

76. U.S. —'MsiVine Midland Trust Co. 
of New York v. Irving Trust Co., 
(D.C.N.Y.) 56 F.(2d) 385, appeal 
dismissed (C.C.A) Marine Midland 
Trust Co. of New York v. Eybro 
Corp., 58 P.(2d) 165. 

Ariz.—Lucky Boy Min. & Mill. Co. v. 
Moore, 203 P- 556, 23 Ariz. 291. 

Ark.—Fidelity Mut. Life Ins. Co. v. 
Price, 20 S.W.(2d) 874. 180 Ark. 214 
—^Austin Bridge Co. v. Vaughan, 13 
S.W.(2d) 13. 178 Ark. 995—Order 
of Railway Conductors of America 
V. Bandy, 8 S.W.(2d) 448, 177 Ark. 
694—^Duncan Lumber Co. v. Blay¬ 
lock, 284 S.W. 15, 171 Ark. 397— 
Moreno-Burkham Const. Co. v. 
Thorpe, 237 S.W. 427, 152 Ark, 550 
—Walker v. Walker, 227 S.W. 762, 
147 Ark. 376—^Merrimac Mfg. Co. v. 
Bibb, 178 S.W. 403, 119 Ark. 443. 

Pla.—^Monarch Fire Ins. Co. v. Flor¬ 
ida Asphalt Paving Co., 156 So. 388 
—^Minick v. Minick, 149 So. 483. 

Ky.—^De Charette v. St. Matthews 
Bank & Trust Co., 283 S.W. 410, 214 
Ky. 400, 50 A.L.R. 34—E. W. Ross 
Co. V. Akers, 233 S.W. 786, 192 Ky. 
389—Cumberland Grocery Co. v. 
Haxwood Barley Mfg. Co., 211 S.W. j 
409, 184 Ky. 70—^Thomas B. Jeffrey 
Co, V. Lockridge, 190 S.W. 1103, 173 
Ky. 282—Ohio River Contract Co. 
V. Gordon, 186 S.W. 178, 170 Ky, 
412, affirmed 37 S.Ct. 599, 244 U.S. 
68, 61 L.Bd. 997—Studebaker Corp. 
of America v. Miller, 183 S.W. 256, 
169 Ky. 90—^Robinson v. Hudson, 5 
Ky.Op. 266. 


Tex.—^American Soda Fountain Co. v. 
Hairston Drug Co., (Civ.App.) 52 
S.W.(2d) 764. 

Wis.—Schwantz v. Morris, 263 N.W. 
379. 

4 C.J. p 1346 note 83. 

‘‘The theory of these cases is that 
the defendant recognizes the case as 
being in court, with jurisdiction over 
the parties, by appealing. The reason 
underlying the doctrine is that no ap¬ 
peal could be taken by a party unless 
the court acquired jurisdiction over 
his person, and he necessarily as¬ 
sumes the attitude that such jurisdic¬ 
tion had been acquired when he ap¬ 
peals, and, having taken that posi¬ 
tion, he is bound thereby, and will 
not be heard afterwards to say other¬ 
wise.**—Order of Railway Conductors 
of America v. Bandy, 8 S.W. (2d) 448, 
451, 177 Ark. 694. 

77. D.C.—Olney v. Butte Creek Con¬ 
sol. Dredging Co., 61 App.D.C. 8, 
273 F. 736. 

Ark.—Order of Railway Conductors 
of America v. Bandy, 8 S.W.(2d) 
448, 177 Ark, 694—^Duncan Lumber 
Co. V. Blaylock, 284 S.W. 15, 171 
Ark. 397—Moreno-Burkham Const. 
Co. V. Thorpe, 237 S.W. 427, 152 
Ark. 550. 

Ky.—Studebaker Corp. of America v. 
Miller, 183 S.W. 256, 169 Ky. 90— 
Hagan v. English & Murphy, 5 Ky. 
Op. 467. 

4 C.J. p 1347 note 84. 

78. Hurlburt v. Palmer, 67 N.W. 
1019, 39 Neb. 158—4 C.J. p 1347 note 
85. 

79. First Nat. Bank of Rome, Ga. v. 
Bank of Jasper, (C.C.A.Fla.) 264 F. 
88, certiorari granted First Nat 
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Bank of Jasper, Fla. v. State Bank 
of Rome, Ga., 41 S.Ct 7, 254 U.S. 
622, 65 L.Ed. 443, affirmed Bank of 
Jasper v. First Nat Bank of Rome, 
Ga., 42 S.Ct 202, 258 U.S. 112, 66 
L.Ed. 490—4 C.J. P 1347 note 86. 

SO. Rush V. Childers, 272 S.W. 404, 
209 Ky. 119. 

81. Fidelity Mut Life Ins. Co. v. 
Price, 20 S.W.(2d) 874, 180 Ark. 214. 

82. Kentucky Bonding Co. v. Com¬ 
monwealth, 199 S.W. 807, 178 Ky. 
605. 

Filing bill of exceptions, or obtain¬ 
ing leave to file same^ was held not 
an appearance.—^Kentucky Bonding 
Co. V. Commonwealth, 199 S.W. 807, 
178 Ky. 605. 

83. Cal.—Steinbach v. Leese, 27 Cal. 
295. 

La.—Marin v. Thierry, 29 La.Ann. 
362. 

Tex.—DeWitt v. Monroe, 20 Tex. 289 
—McKinney v. Jones, 7 Tex. 598, 
58 Am.D. 83—^Llano Impr. Co. v. 
Watkins, 23 S.W. 612, 4 Tex.Civ. 
App. 428. 

84. Fee v. Big Sand Iron Co., IS Ohio 
St 563. 

SSv White House Mountain Gold 
Min. Co. V. Powell, 70 P. 679, 30 
Colo. 397—4 C.J. p 1347 note 88. 

Sa Carden v. Bailey, 112 S.W. 743, 
87 Ark. 230—4 C.J. p 1347 note 87. 

87. U.S.—^Massachusetts Bonding & 
Insurance Co. v. Concrete Steel 
Bridge Co., (C.C.AW.Va.) 37 F. 
(2d) 695—^Benedict v. Seiberling, 
(D.aOhio) 17 F.(2d) 841—Grable 
V. Killits, (C.C.A.Ohio) 282 P. 185, 
certiorari denied Bacon Bros. Co. 
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§ 1 


accordance with this doctrine, that the filing with 
the papers in the cause of any writing not going to 
the jurisdiction of the court and which asks or con¬ 
sents to action by the court in the cause constitutes 
a general appearance.^^ 

On the other hand, although an act of defendant 
may have some relation to the cause, it does not con¬ 
stitute a general appearance, if it in no way recog¬ 
nizes that the cause is properly pending or that the 
court has jurisdiction, and no affirmative action is 
sought from the court.^^ Thus, it has been held that 
there is no general appearance where defendant 
merely files a return to an order, denying that there 
is any action pending files praecipes for subpoenas 
for witnesses serves an order to show cause why 
an injunction should not be vacated presents legal 


objections to the action of the court in consolidatini 
two cases without his request or solicitation ob 
jects to any further action being taken in the caus' 
until defendant has an opportunity to file a specia 
demurrer questioning the court’s jurisdiction ac 
cepts a notice to take depositions,^5 or notice of ; 
motion to sell property enters an attorney’s nam 
with the word “answer,”^7 files a verified letter no 
properly entitled in the cause accepts and signs j 
receipt for a brief makes a written request to sus 
pend legal proceedings or makes inquiry as t 
whether or not a continuance can be taken withou 
a waiver of process.^ A fortiori, the mere fact tha 
the court has entered some favorable order does no 
constitute an appearance, where it was in no wa; 
prompted by any action or request of the party who 
it is claimed, appeared.^ 


V. Grable, 43 S.Ct 95, 260 U.S. 735, 
67 Ii.Bd. 488. 

Ark.—Chapman & Dewey Lumber Co. 
v. Bryan, 35 S.W.(2d) 80, 183 Ark. 
119—^Fidelity Mut. Life Ins. Co. v. 
Price, 20 S.W.(2d) 874, 180 Ark. 
214—^Harrison v. Bank of Fordyce, 
12 S.W.(2d) 400, 178 Ark. 760— 
Payne v. Stockton, 229 S.W. 44, 147 
Ark. 698—Sager v. Jung & Sons 
Co., 220 S.W. 801, 143 Ark. 506. 
Idaho.—^McDonald v. McDonald, 39 
P.(2d) 293. 

La.—^Modisette & Adams v. Lorenze, 
112 So. 397, 163 La. 505—^Nelson v. 
Continental Asphalt & Petroleum 
Co., 123 So. 474, 11 La.App. 450. 
Mont.—Gravelin v. Porier, 250 P. 823, 
77 Mont. 260. 

N.M.—^Hammond v. District Court of 
Bighth Judicial Dist, of New Mex¬ 
ico, 228 P. 768, 30 N.M. 130, 39 A.L. 
B. 1490—^Luna v. Cerrillos Coal R. 
Co., 226 P. 665, 29 N.M. 647, deny¬ 
ing motion 218 P. 435, 29 N.M. 161. 
Utah.—Cooke v. Cooke, 248 P. 83, 67 
Utah 371. 

4 C.J. p 1316 note 23, p 1333 note 1. 

Meaning of “recognizes case as in 
court” and reasons for doctrine 
“The expression ‘which recognizes 
the case as in court,' as used in some 
if not all of these several cases, 
means that it recognizes the case as 
pending in court, with jurisdiction of 
the subject-matter and of the par¬ 
ties. In order to do this, the defend¬ 
ant must seek some affirmative relief 
at the hands of the court, or he must 
ask a favorable decision upon some 
matter of a substantive character, or 
endeavor to secure a continuance or 
postponement.. The reason underly¬ 
ing the doctrine is that no such ac¬ 
tion can be taken without the court 
possessing jurisdiction over his per¬ 
son, and he is not entitled to any 
such affirmative relief or favorable 
ruling unless the court possesses 
jurisdiction over his person, and 
when he seeks such relief, he neces¬ 


sarily assumes the attitude that such 
jurisdiction has been acquired, and 
having taken that position, he is 
bound thereby, and will not be heard 
afterwards to say otherwise.”—^Ham¬ 
mond V. District Court of Eighth Ju¬ 
dicial Dist. of New Mexico, 228 P. 
758, 761, 30 N.M. 130, 39 A.L.R. 1490. 

88. Grable v. Killits, (C.C.AOhio) 
282 F. 185, certiorari denied Bacon 
Bros. Co. v. Grable, 43 S.Ct. 95, 260 
U.S. 735, 67 L.Ed. 488—4 C.J. P 1334 
note 3. 

89. N.M.—Hammond v. District 
Court of Eighth Judicial Dist. of 
New Mexico. 228 P. 758, 30 N.M. 
130, 39 A,L.R. 1490. 

Ohio.—E. L. Rice & Co. v. Pike, 160 
N.B. 90, 117 Ohio St. 521, affirming 
154 N.E. 348, 23 Ohio App. 9. 

90. Orchard v. National Exch. Bank, 
98 S.W. 824, 121 Mo.App. 338. 

91. Beckwith v. Kansas City, etc., 
R Co., 28 Kan. 484. 

98. Regelmann v. South Shore Tract. 

Co., 123 N.T.S. 353, 67 Misc. 590. 

98. Hammond v. District Court of 
Eighth Judicial Dist. of New Mex¬ 
ico. 228 P. 758, 30 N.M. 130, 39 A. 
L,R. 1490. 

94. Barr v. Dorman, 60 S.W.(2d) 939, 
249 Ky. 367. 

9(5, White v. White, 66 S.B. 2, 66 W. 
Va. 79, 135 Am.S,R. 1013, 24 L.R.A. 
(N.S.) 1279. 

96. Honeycutt v. Nyquist, 74 P. 90, 
12 Wyo. 183, 109 Am.S.R. 975. 

97- Cox V. Potts, 67 Ga. 521—4 C.J. 
p 1337 note 58. 

88i Matter of Kimball, 49 N.B. 331, 
165 N.Y. 62, affirming 46 N.T.S. 177, 

18 App.Div. 320, error dismissed 

19 S,Ct 639, 174 U.S. 158, 43 L.Ed. 
932. 

Letter headed with title of ease 
Defendant, sued in a justice’s court, 
where no formal pleadings are re¬ 
quired, enters a general appearance 
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by writing to the justice a lette 
headed by the name of the court an 
the title of the case, in which defend 
ant not only objects to the court’ 
lack of jurisdiction, but also denie 
plaintiff’s cause of action on the mer 
its.—^Dunn v. Justice’s Court of Sixtl 
Tp., (CaLApp.) 28 P.(2d) 690. 

99. B. L. Rice & Co. v. Pike, 160 N 
B. 90, 117 Ohio St. 521, affirmim 
154 N.E. 348, 23 Ohio App. 9. 

1. Nojarrieta v. Saenz, 80 N.Y. 541 
58 Ho'w.Pr. 505—"4 C.J. p 133o not 
44. 

2. Pulton V. Ramsey, 68 S.B. 381, 6 
W.Va. 321, 140 Am.S.R. 969. 

8. Ark.—Glenn v. Killough, 72 S.W 
(2d) 216. 

Ill.—Daly V. City of Chicago, 218 II 
App. 527, affirmed 129 N.E. 139. 
Utah.—Glasmann v. Second Disi 
Court in and for Weber County, 1 
P.(2d) 361, 80 Utah 1. 

4 C.J. P 1340 note 98, p 1365 note 8 
Ce]. 

Order of court granting a conMnu 
ance without any objection does no 
amount to a general appearance by 
party who did not otherwise appeal 
and who did not move the continu 
ance.—Talpey v. Doane, 3 Colo. 22- 
Crary v. Barber, 1 Colo. 172. 
Previous conversation with court 
The fact that, before the court er 
tered an order extending the time t 
plead on its own motion, defendant’ 
attorney had a conversation with th 
court, in which the attorney express 
ed his fear that a request for addi 
tional time to plead would constitut 
a general appearance, does not es 
tablish a general appearance by dc 
fendant.—Glasmann v. Second Disi 
Court in and for Weber County, 12 I 
(2d) 361, 80 Utah 1, 

Reason for rule 

“A special appearance cannot h 
converted into a general appearanc 
by an order of court.”-—Glasmanh t 
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§ 14. Effect of General Appearance 

a. In general 

b. With reference to other actions or pro¬ 

ceedings 

a. In General 

A general appearance is for most purposes the equlva- 
'lent of the service of process as of the time when the ap¬ 
pearance was made. 

Por most purposes, a general appearance by a par¬ 
ty who has not been properly served has exactly the 
same effect as a proper, timely, and valid service of 
process,^ but no more.^ An appearance is equivalent 
to personal service of the summons only as of the 
time when the appearance was made,® and it does 
not relate back so as to put defendant in default for 
failure to answer;*^ to avoid the statute of limita¬ 
tions, where the statutory period has elapsed be¬ 
fore the entry of appearance;® to enable the ad¬ 
verse party to claim that process was previously 
served;^ or, according to some cases, so as to give 
validity to void proceedings preceding it but oth¬ 
er cases will relate a general appearance back to the 
time of the trial,and, as will be discovered in § 


20 of this Title, a number of cases give a subsequent 
general appearance the effect of validating a judg¬ 
ment previously rendered without jurisdiction. 

b. With Eeference to Other Actions or Proceed¬ 
ings 

Usually a general appearance is effective only with 
reference to the precise proceeding and cause of action to 
which the party appears. 

The effect of a general appearance is limited to the 
subject matter to which defendant appears.^® Ordi¬ 
narily, a general appearance is effective only with 
reference to the action in or to which it was made.^® 
An appearance in one action cannot, in the nature of 
things, constitute, or have any effect as, an appear¬ 
ance in another action distinct therefrom and an 
appearance to a pleading stating one cause of action* 
is not an appearance with reference to an amended 
pleading stating a different cause of action.^® An 
appearance in a suit improperly begun in chancery 
waives no right to object to the jurisdiction of the 
court after the case is transferred to the law court,1® 
and an appearance, required by the terms of an or¬ 
der to show cause, to contest an interlocutory mo¬ 
tion is an appearance to the motion only and is not 


Second Dist. Court in and for Weber 
County. 12 P.(2d) 361, 364. 80 Utah 1. 

4). Cal.—James v. Hall, 264 P. 516, 88 
Cal.App. 528. 

Kan.—^Insurance Trust & Agency v. 

Failing, 71 P. 826, 66 Kan. 336. 

La.—^Buckley v. S. Abraham Co., 135 
So. 606, 172 La. 845. 

Mich,—^Michigan Trust Co. v. Luton, 
255 N.W. 351, 267 Mich. 547—Hem- 
pel V. Bay Circuit Judge, 193 N.W. 
281, 222 Mich. 553. 

Minn.—Carr-Cullen Co. v. Cooper, 175 
N.W. 696, 144 Minn. 380. 

N.M.—Com’rs of Guadalupe County 

V. District Court of Fourth Judicial 
List., 223 P. 516, 29 N.M. 244. 

N.C.—^Bizzell v. Mitchell, 142 S.E. 
706, 195 N.C. 484. 

Tex.—^Waco Hilton Hotel Co. v. Waco 
Development Co., (Civ.App.) 75 S. 

W. (2d) 968. 

4 C.J. p 1348 note 97, p 1352 note 31. 

& Alexander v. Davis, (Tex.Civ. 
App.) 57 S.W.(2d) 354. 

OexLeral appearance not an answer 
and it does not have that effect.— 
Alexander v. Davis, (Tex.Civ.App.) 
57 S.W.(2d) 354. 

6. La.—^Buckley v. S. Abraham Co., 
135 So. 606, 172 La. 845. 

N.T.—Guilford v. Brody, 262 N.T.S. 

722, 237 App.Div. 726. 

N.D.—Gallagher v. National Nonpar¬ 
tisan League, 205 N.W. 674, 53 N. 
D. 238. 

4 C^J. p 1352 note 35. 

7. Carroll v. Fowler, 145 N.W. 545, 
33 S.D. 303. 


a Guilford v. Brody, 262 N.T.S. 722, 
237 App.Div. 726—4 C.J. p 1352 note 
36. 

Under a statute providing that a 
voluntary appearance is the equiva¬ 
lent to personal service of summons, 
where there is first a summons which 
is not validly served within the peri¬ 
od of limitations and then a valid 
second summons served after the 
period of limitations has run, an ap¬ 
pearance by defendant in response to 
the valid second summons is not a 
voluntary appearance, which will 
cause the action to be regarded as 
having been brought before the lapse 
of the limitation period.—Gallin v. 
Allemannia Fire Ins. Co., 172 N.T.S. 
662, 184 App.Div. 876, appeal dis¬ 
missed 123 N.B. 865, 226 N.T. 570— 
Hatch V. Alamance Ry. Co., 112 S.E. 
529, 183 N.C. 617. 

9. Prater v. Craighead, 43 So. 258, 
118 La. 627. 

10. Buckley v. S. Abraham Co., 135 
So. 606, 172 La. 845—4 C.J. p 1339 
note 84, p 1352 note 40. ’ 

11. St. Louis Trading Co. v. Barr, 32 
P.(2d) 293, 168 Okl. 184. 

12. Durabilt Steel Locker Co. v. 
Berger Mfg. Co., (D.C.Oliio) 21 F. 
(2d) 139. 

13. State V. Beldon, 211 N.W. 916, 
193 Wis. 145, 57 A.L.II. 1218, re¬ 
hearing denied 214 N.W. 460, 193 
Wis. 145, 67 A.L,R. 1218. 

14. State V. Beldon, supra—4 C.J. p 
1348 note 91. 


Appearance in attachment or colla¬ 
teral proceedings as appearance to 
main action see supra § 12 m. 

15. U.S.—^Durabilt Steel Locker Co. 
V. Berger Mfg. Co., (D.C.Ohio) 21 
P.(2d) 139. 

Iowa.—^Fidelity & Casualty Co. of 
New Tork v. Bank of Plymouth, 
237 N.W. 234, 213 Iowa 1068, 

4 C.J. p 1353 note 46. 

Change of action against nonresident 

(1) Plaintiff, after a nonresident 
has appeared to one action, may not 
avail himself of defendant's appear¬ 
ance for another action into which he 
seeks to change the original one, and 
in which action the courts of the 
state could never have obtained juris¬ 
diction of defendant, except by volun¬ 
tary appearance.—^Hay v. Tuttle, 69 
N.W. 696, 67 Minn. 56. 

(2) A general appearance by a non¬ 
resident to an action which is strictly 
one in rem gives the court no juris¬ 
diction to render judgment against 
the nonresident on an amended and 
substituted petition, for which no no¬ 
tice has been served and which sets 
up a cause of action on which both 
an accounting and personal judgment 
are sought.—^Fidelity & (Casualty Co. 
of New Tork v. Bank of Plymouth, 
237 N.W. 234, 213 lowa 1058. 

Filing of answer to original petition 

as appearance to amended petition 
see supra § 12 f. 

15. Brennen v. Livingston Circuit 
Judge, 201 N.W. 467, 229 Mich, 426. 
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a general appearance subjecting defendant to the 
court’s jurisdiction generally.i^ So, too, an appear¬ 
ance in a proceeding to revive a judgment, which 
is an independent action or proceeding, has no effect 
as an appearance in the original action, in which the 
judgment was rendered and an appearance sim¬ 
ply to choose a justice to sit with the others is not an 
appearance in the proceedings such as waives the 
right to object to the jurisdiction of the court as soon 
as it starts to function.19 A creditor, by filing a 
•claim in a receivership in another state, does not 
thereby enter an appearance in the proceedings for 
all purposes, so that the court has jurisdiction to ad¬ 
judicate his rights in property in another state.20 

A plaintiff, who files a suit, may only properly 
be said to appear with reference to the subject mat¬ 
ter of that suit and related matters, but not to un¬ 
related and independent matters.^i An appearance 
by plaintiff to dismiss his main action does not con¬ 
fer jurisdiction over plaintiff for a cross action, sub¬ 
sequently filed by defendant, for which no process 
has been served on plaintiff as required by law;22 
but it is often held that a general appearance to the 


S 15 

original action gives jurisdiction for the purposes of 
a cross action,23 and that an appearance to a cross 
action of a codefendant is an appearance for the 
purposes of the main action.24 if the appearance is 
directed not only to the main action but also to the 
cross action, it is clearly an appearance to all branch¬ 
es of the case.25 

§ 15. — Defendant’s Rights in General 

A general appearance brings defendant into court for 
all purposes with the same effect as the proper service 
of process, subjecting him to the same liabilities and 
according him the same rights. 

A general appearance brings the appearing party 
into court for all purposes,^® until final judgment,^^ 
subjecting him to the same burdens and liabilities,2^ 
and according him the same rights and standing,^^ 
that would have resulted had he properly been 
brought into court in the first instance. 

An appearance before the time to plead has expired 
gives jurisdiction to enter judgment by default in 
the same manner as though there had been in fact 
a personal service.20 Ordinarily the mere entry of 


17. Forstmann & HufCmann Co. v. 
United Front Committee of Textile 
Workers of Passaic and Vicinity, 
133 A. 774, 99 N.XEq. 696. 

18. Waterman v. Bash, 89 P. 556, 46 
Wash. 212. 

19. Miller v. Weisman, 130 A. 504, 
125 Me. 4. 

:20i Davis v. Morgan Foundry Co., 
23 S.W.(2d) 231, 224 Mo.App. 162. 

^1. U.S.—Durahilt Steel Locker Co. 
V. Berger Mfg. Co., (D.C.Ohio) 21 F. 
(2d) 139. 

'Ga.—^Austin v. Austin, 156 S.E. 667, 
171 Ga. 812. 

.aa. Lindsey v. Ferguson, (Tex.Civ. 
App.) 80 S.W.(2d) 407—Cornelius 
V. Early, (Civ.App.) 24 S.W.(2d) 
757, affirmed Early v. Cornelius, 39 
S.W.(2d) 6. 120 Tex. 335—Scarbor¬ 
ough V. Bradley, (Tex.Civ.App.) 256 
S.W. 349. 

:S3. Sullivan v, Doyle, 194 S.W. 136, 
108 Tex. 368—^McElyea v. Parker, 
(Tex.Com.App.) 81 S.W.(2d) 649— 
•Galloway v. Moeser, (Tex.Civ.App.) 
82 S.W.(2d) 1067—Harris v. Phil¬ 
lips, (Tex. Civ.App.) 56 S.W. (2d) 
253—^Evans v. McNeill, (Tex.Civ. 
.App.) 41 S.W.(2d) 268—Noble v. 
.Empire Gas & Fuel Co., (Tex.Civ. 
.App.) 20 S.W.(2d) 849, affirmed Em- 
ipire Gas & Fuel Co. v. Noble, (Com. 
App.) 36 S.W. (2d) 451—Davis v. 
"Wichita State Bank & Trust Co., 
• (Tex.Civ.App,) 286 S.W. 584—4 C.J. 
p 1354 note 50. 

.Appearance by codefendant 

.,lf codefendanti .after a cross action 


has been filed against him, enters his 
appearance in the main case, he 
thereby appears for all purposes in¬ 
cluding the cross action.—Galloway 
V. Moeser, (Tex.Civ.App.) 82 S.W. 
(2d) 1067. 

24^ American Nat. Ins. Co. v. U. S. 
Fidelity & Guaranty Co., (Tex.Civ. 
App.) 24 S.W(2d) 474. 

2& Kinney v. Hagnow, 6 Ky.Op. i 
434. 

26L U.S.—EWorld Pub. Co. v. Davis, 
(D.aOkl.) 16 P.(2d) 130, affirmed 
(C.C.A.) Mellon v. World Pub. Co., 
20 F.(2d) 613, certiorari denied 48 
S.Ct. 119, 275 U.S. 561, 72 L.Ed. 426. 
Ark.—^Kirk v. Bonner, 57 S.W.(2d) 
802, 186 Ark. 1063. 

Idaho.—Peak v. Haddock, 258 P. 555, 
44 Idaho 697. 

Kan,—Goodman v. Cretcher, 294 P. 
868, 132 Kan. 142—^Arment v. Dodge 
City, 154 P. 219, 97 Kan. 94. 

Mo.—^Roberts v. Meek, 296 S.W. 193, 
221 Mo.App. 974. 

Tex.—Galloway v. Moeser, (Civ.App.) 
82 S.W. (2d) 1067—^Phillips v. The 
Maccabees, (Civ.App.) 50 S.W.(2d) 
478 —^Hartman v. Byrd, (Civ.App.) 
47 S.W. (2d) 659—Radford v. Rad¬ 
ford, (Civ.App.) 42 S.W.(2d) 1060 
—^Edinburg Irr. Co. v. Ledbetter, 
(Civ.App.) 247 S.W. 335, modified 
on other grounds (Com.App.) 286 
S.W. 185. 

Va.—^Baldwin v. Norton Hotel, 175 S. 

E. 751, 163 Va, 76. 

4 C.J. P 1348 note 08. 

27. Edinburg Irr. Co. v. Ledbetter, 
(Tex.Civ.App.) 247 S.W. 335, modi¬ 
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fied on other grounds (Com.App.) 
286 S.W. 185—4 C.J. p 1348 note 99. 

2a. Ill.—^Kirkham v. Harris, 2 N.B. 

(2d) 119, 285 IlLApp. 385. 

Md.—Lanasa v. Beggs, 151 A. 21, 159 
Md. 311. 

N.C.—City of Lexington v. Home In¬ 
demnity Co., 178 S.E. 547, 207 N.C. 
774. 

Tex.—^Poole v. Frank, (Civ.App.) 11 
S.W. (2d) 611. 

Wash.—^In re Quick’s Estate, 297 P. 

198, 161 Wash. 537. 

4 C.J. P 1324 note 85, 

Bound by orders and decrees 

“If a party makes a general ap¬ 
pearance in a cause, he will be bound 
by the orders and decrees of the court 
duly made therein.”—City of Lexing¬ 
ton V. Home Indemnity Co., 178 S.E. 
547, 549. 207 N.C. 774. 

Rules and principles of pleading and 
practice binding 

If a nonresident defendant elects 
to appear in the action he is bound by 
the principles and rules of pleading 
and practice which prevail in the 
court to whose jurisdiction he has 
thus voluntarily submitted.—^Lanasa 
V. Beggs, 151 A. 21, 159 Md. 311. 

29. Buckley v. S. Abraham Co., 135 
So. 606, 172 La. 845—4 C.J. p 1324 
note 84, p 1348 note 3. 

30. Egan v. Sengpiel, 1 N.W. 467, 46 
Wis. 703, following Lindauer v. 
Clifford, 44 Wis. 597, and overruling 
Northrup v. Shephard, 26 Wis. 220, 
Morrison v. Austin, 14 Wis. 601, 
and Moyer v. Cook, 12 Wis. 335. 
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an appearance will not prevent a default for want of 
pleading,but it may where under the prevailing 
practice a general appearance without any plea en¬ 
titles defendant to the benefits of a plea to the gen¬ 
eral issue and precludes judgment by default,*33 and 
an appearance by motion, will prevent the entry of 
a default imtil the motion is disposed of under a 
statute providing for default judgment only if no 
answer, demurrer or motion has been filed.33 

Except as expressly provided otherwise, until a 
defendant in an action or suit appears he is not en¬ 
titled to be heard therein, or in any proceeding per¬ 
taining thereto.34 Upon making appearance, how¬ 
ever, defendant becomes entitled to the benefit of 
all rules of court,35 ^ right to be heard on the mer¬ 
its,3 3 or time in which to plead,37 and he may take 
advantage of defects in the complaint,33 may require 
plaintiff to accept service of his answer,33 or he may 
make a default if he chooses,^® the same as a defend¬ 
ant who has been served. It is often held that where 
defendant appears at an earlier term of court than 
he could have been compelled to appear by the serv¬ 
ice of process the court is authorized in proceed¬ 


ing with trial and judgment in the term when the 
appearance is made,^^ but there is authority to the 
effect that a defendant appearing at an earlier term 
cannot be held for trial until the term at which he 
would have been obliged to appear by the service of 

process.'^^ 

When the rule prevailing in the given jurisdiction 
binds a defendant who has been brought in by serv¬ 
ice to take notice of all subsequent proceedings in 
the cause, a defendant who enters his appearance 
becomes subject to the same duty.‘*3 On the other 
hand, where a statute or rule of court entitles par¬ 
ties to such notice a defendant by his appearance be¬ 
comes entitled to notice of all subsequent proceedings 
which in any respect affect his rights and interests, 
although he makes default's or permits the bill to 
be taken as confessed against him.^® Hence, after 
default in pleading, a defendant who appears may 
be entitled to notice of the assessment of damages,^7 
of an application for a judgment or decree,43 or of 
taxation of costs but a conditional notice of re¬ 
tainer, not complied with, does not entitle defend¬ 
ant's attorney to notice of retaxation of costs,^3 and 


01- Paramount Publix Corporation 
V. Boucher, 19 P.<2d) 223, 93 Mont 
340. 

32. Craig V. Pierson Lumber Co., 60 
So. 83S, 179 Ala. 585—4 C.J. p 1348 
note 2, p 1364 note 63. 

33. Paramount Publix Corporation 
V, Boucher, 19 P.(2d) 223, 93 Mont. 
340. 

3^ Barnes v, Barnes, 11 P.(2d> 547, 
139 Or. 536. 

35h State Bank v. Hervey, 21 Me. 
38. 

ITonresid&XLt entitled to saaie proce¬ 
dure 

A nonresident who has voluntarily 
appeared and submitted himself to 
the jurisdiction of the court is enti¬ 
tled to the same procedure as a resi¬ 
dent of the state.—^Plint v. Comly, 49 
A. 1044, 95 Me. 251. 

36. La.—^Buckley v. S. Abraham Co., 
135 So. 606, 172 La. 845. 

N.Y.—^Krulewitch v. Pecarsky, 159 N. 
T.S. 827. 

If appearance is by appeal, defend¬ 
ant is entitled to make defense by de¬ 
murrer or answer on reversal and 
remand of the cause.—Allen v. 
Brown, 4 Metc.(Ky.) 342—G-ill v. 
Johnson, 1 Metc.(Kly.) 649. 

37. Ill.—Plagg V. Walker, 109 Ill. 
494—Chatterton v. Chatterton, 132 
IlLApp. 31, affirmed 83 N.E. 161, 
231 III. 449, 121 Am.S.R. 339. 

Or.—^Barker v. Fahie, 2 Or. 89. 

4 CJ. P 1348 note 4. 

38. Syracuse Rapid Transit R. Co. 
V. Salt Springs Nat Bank, 59 N.T. 
S. 1066, 28 Misc. 619. 


39. Pox V. Brooks, 27 N.T.S. 975, 7 
Misc. 426, 23 N.T.Civ.Proc. 345. 

4a Pittman v. Searcey, 8 Iowa 352— 
4 C.J. p 1348 note 6. 

41. Iowa.—^White v. Harvey, 157 N. 
W, 152, 175 Iowa 213. 

N.J.—Gondas v. Gondas, 134 A. 615, 
99 N.J.Eq. 473. 

Tex.—^Hartman v. Byrd, (Civ.App.) 
47 S.W.(2d) 659—Radford v. Rad¬ 
ford, (Civ.App.) 42 S.W.(2d) 1060. 
4 C.J. p 1366 note 80 [f]. 

42. King City Building & Loan Ass*n 

V. Green, 258 IlLApp. 71. 

43. D.C,—Olney v. Butte Creek Con¬ 
sol. Dredging Co., 51 App.D.C. 8, 
273 F. 736. 

Iowa.—^Henderson v. Farmers* Sav. 
Bank of Harper, 200 N.W. 581, 199 
Iowa 1156. 

Tex.—Spivey v. Saner-Ragley Lum¬ 
ber Co., (Com.App.) 284 S.W. 210, 
modifying Saner-Ragley Lumber 
Co. V. Spivey, (Civ.App.) 255 S.W. 
193—^Phillips V. The Maccabees, 
(CiwApp.) 50 S.W.(2d) 478—May¬ 
tag Southwestern Co. v. Thornton, 
(Civ.App.) 20 S.W.(2d) 383—^Tex¬ 
as Employers* Ins. Ass*n v. Evans, 
(Civ.App.) 2 S.W.(2d) 566, con¬ 
forming to answer to certified ques¬ 
tions 298 S.W. 516, 117 Tex. 113— 
Dougherty v. Corpus Christi Nat. 
Bank, (Civ.App.) 258 S.W. 501— 

. Edinburg Irr. Co. v. Ledbetter, 
(Civ.App.j 247 S.W. 335, modified 
on other grounds (Com.App.) 286 S. 

W. 185. 

•4 C.J. p 1348 note 9, p 1349 notes 10, 
IL 
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See First Nat Bank of Rock Palls v, 
Deneen, 196 IlLApp. 427. 

Plaintiff appearing to cross action 
Where a plaintiff appears and pro¬ 
ceeds with the trial of the cause and 
in open court refuses to appear or 
answer in a cross action theretofore 
filed, growing out of the subject-mat¬ 
ter of his suit, he must take notice 
of each and every pleading thereto¬ 
fore filed, including the cross action. 

—Evans v, McNeill, (Tex.Civ.App.) 

41 S.W.(2d) 268. 

44. Mich.—Herman v. Brennan, 211 
N.W. 52, 236 Mich. 604. 

Minn.—Zell v. Friend, Crosby & Co., 
199 N.W. 928, 160 Minn. 181. 

Mont.—^Barrick v. Porter; 184 P. 217, 

56 Mont. 247. 

4 C.J. p 1349 note 12. 

45. Zell V. Friend, Crosby & Co., 199 • 
N.W. 928, 160 Minn. 181—4 C.J. P 
1315 note 17. p 1349 note 13. 

46. Herman v. Brennan, 211 N.W. 
62, 236 Mich. 604—4 C.J. p 1349 note 
14. 

47. N.Y.—King v. Stafford, 5 How. 
Pr. 30—Quin v. Tilton, 9 N.Y. Super. 
648. 

Wis.—Stonach v. Glessner, 4 Wis. 
275. 

46. Fla.—^Pagan v. Barnes, 14 Fla. 
53. 

Wis.—Northrup v. Shephard, 26 Wis. 

220 . 

4 C.J. p 1349 note 16. 

49. Bison V. New York Equitable 
Ins. Co., 2 Code Rep. (N.Y.) 30. 

50. Bronk v. Conklin, 2 How.Pr.(N. 

Y.) 7. 
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it has been held that where notice o£ appearance 
is not served until after the time for answering has 
expired, plaintiff need not delay entering his judg¬ 
ment for the purpose of giving notice of assess- 
ment.51 

In consequence of a general appearance, defend¬ 
ant will be entitled to costs on a discontinuance of the 
action,52 even where a statute provides that costs 
cannot be given except on personal service.53 

§ 16. -Jurisdiction of Subject Matter 

Jurisdiction of the subject matter cannot be acquired 
by reason of a voluntary or general appearance. 

Because of the fundamental principle, set forth in 
Courts § 85 [15 C.J. p 804 note 7], that the consent of 
the parties cannot give the court jurisdiction of the 
subject matter, it is a well settled general rule that 
a defendant by a general or voluntary appearance 
does not confer jurisdiction of the subject matter 
or waive the lack thereof.54 It has been held, how¬ 
ever, that one who has voluntarily appeared and pre¬ 


§ 17 

sented his claim for adjudication by proper pleading 
is estopped to deny the jurisdiction of the court over 
the subject matter of the suit,55 and a provision in a 
contract upon which the suit is based that the dis¬ 
pute should be arbitrated rather than referred to 
the courts, is waived by a general appearance and 
trial of the case without any steps being taken to 
question the court’s jurisdiction.55 

§ 17. — Jurisdiction of Person 

a. In general 

b. Waiver of process, notice, or return 

c Waiver of defects in process or service 

a. In General 

A general appearance confers Jurisdiction over the 
person of defendant. 

Unless the jurisdiction has been acquired by fraud 
of which defendant had no knowledge at the time of 
his appearance,57 the general rule, particularly where 
so declared by statute,58 is that a general appearance 


ai. "White V, Featherstonhaugh, 7 
How.Pr.(N.Y.) 357—4 C.J. P 1349 
note 17. 

52. Me.—^Whitney v. Brown, 30 Me. 
657. 

N.T.—Averill v. Patterson, 10 N.T. 
500. 

4 C.J. p 1349 note 20. 

53. Swartout v. Scheideberg, 123 N. 
Y.S. 792, 68 Misc. 133. 

54. U.S.—Louisville & N. R. Co. v. 
Deutsche Dampfschiffarts-Gesells- 
chaft, (D.CAla.) 43 P.(2d) 651— 
Panstwowe Zaklady Graviozne v. 
Automobile Ins. Co. of Hartford, 
(D.C.N.Y.) 36 P,(2d) 504. 

Cal.—^Norton v. Baranov, 60 P.(2d) 
67, 4 Cal,(2d) 443. 

Ga.—^Bingham v. Haines, 102 S.E. 923, 
25 Ga.App. 136—Chapman v. I. Sil¬ 
ver & Bro., 89 S.E. 590, 18 Ga.App. 
476. 

Ill.—^Village of Glencoe v. Industrial 
Commission, 188 N.E. 329, 354 Ill. 
190—Town of Kingston v. Ander¬ 
son, 133 N.E. 347, 300 Ill. 677. 

Ind.—^Bishop v. International Sugar 
Feed Co., 162 N.E. 71, 87 Ind.App. 
509. 

Mass.—^Locomobile Co. of America v. 
Commonwealth, 121 N.E. 613, 232 
Mass. 16. 

Mich.—Sloss V. Young, 267 N.W. 729, 
275 Mich. 492. 

Miss.—^Arnett v. Carol C. & Fred R, 
Smith, Inc., 145 So. 638, 166 Miss. 
63, on suggestion of error setting 
aside 142 So. 478—Carney v. Moore, 
94 So. 890, 130 Miss. 658. 

Mo.—State ex rel. Kelly v. Trimble, 
247 S.W. 187, 297 Mo. 104, explained 
247 S.W. 1009. 297 Mo. 104—Title 
Guaranty & Surety Co. v, Drennon, 
<App.) 208 S.W. 474. 


N.J.—^King V. Scala, 165 A. 426, 110 
N.J.Law 321—Van Ommen v. 
Hogeman, 126 A. 468, 100 N.J.Law 
224. 

N.Y.—In re Welton's Estate, 253 N. 
Y.S. 128, 147 Misc. 674—McCahill v. 
Megs Palace Amusement Co., 167 
N.Y.S. 373. 

S.C.—^Hodges V. Lake Summit Co., 152 
S.E. 658, 155 S.C. 436. 

Tenn,—^New York Casualty Co. v. 
Lawson, 24 S.W. (2d) 881, 160 Tenn. 
329. 

Tex.—^U. S. Fidelity & Guaranty Co. 
V. Perkins, (Civ.App.) 293 S.W. 675, 
reversed on other grounds Perkins 

V. U. S. Fidelity & Guaranty Co., 
(Com.App.) 299 S.W. 213. 

Vt.—^F. S. Fuller & Co. v. Morrison, 
169 A. 9, 106 Vt 22. 

4 C.J. p 1349 note 23. 

55. Ragan v. Morrill, 61 N.W. 690, 43 
Neb. 361. 

5a Mayer Bros. Const Co. v. Amer¬ 
ican Sterilizer Co., 101 A. 1002, 258 
Pa. 217. 

57. Van Donselaar v. Jones, 192 N. 

W. 22, 195 Iowa 108. 

58. Cal.—Harrington v. Superior 

Court in and for Placer County, 228 
P. 15, 194 Cal. 185—^In re Riccomi's 
Estate, 197 P. 97, 185 Cal. 458, 14 A. 
L.R. 509—^Faxon v. All Persons, 
etc., 137 P. 919, 166 Cal. 707, L.R.A. 
1916B 1209—^Morte v. Justice*s 

Court of Oakland Tp., 34 P.(2d) 
748, 139 CaLApp. 605—Adolph M- 
Schwartz, Inc. v. Burnett Phar¬ 
macy, 295 P. 508, 112 Cal.App. 781 
—James v. Schafer, 233 F. 70, 70 
CaLApp. 372—^Ex parte MacDonald, 
187 P. 991, 45 CJal.App. 480. 

Colo.— Munson v. Luxford, 34 F.(2d) 

47. 


91, 95 Colo. 12—Clark v. O'Donnell, 
187 P. 534. 

Ga.—^Waters v. Waters, 145 S.E. 460, 
167 Ga. 3S9—May v. Sorrell, 111 S. 
- E. 810, 153 Ga. 47—Ray v. Hicks, 
92 S.B. 48. 146 Ga. 685—Southern 
Pac. Co. v. Davison-Paxon Co., 165 
S.E. 862, 45 Ga.App. 719—Harper v. 
Allen, 154 S.E. 651, 41 Ga.App. 736 
—^Hattaway Lumber Co. v. South¬ 
ern Lumber Corporation, 148 S.E. 
358, 39 Ga.App. 741—Ubico Milling 
Co. V. Poythress, 113 S.B. 815, 29 
Ga.App. 134. 

Kan.—State v. Thompson, 9 P.(2d) 
628, 135 Kan. 193—^N. A. Kennedy 
Butter Tub Co. v. First & Hamilton 
Nat Bank of Ft Wayne, Ind., 222 
P. 754, 115 Kan. 63. 

N.Y,—^Henderson v. Henderson, 160 
N.E. 775, 247 N.Y. 428, affirming 223 
N.Y.S. 873, 221 App.Div. 787—Mus- 
lusky V. Lehigh Valley Coal Co., 
122 N.E. 461, 225 N.Y. 584, revers¬ 
ing 161 N.Y.S. 1136, 175 App.Div. 
926—^Fred S. James & Co. v. Second 
Russian Ins. Co., 203 N.Y.S. 232, 
208 App.Div. 141—Jaworower v. 
Rovere, 164 N.Y.S. 515, 177 App.Div. 
740, affirming 162 N.Y.S. 1075, 98 
Misc. 377—^Daley v. Dennis, 242 N. 
Y.S. 408, 137 Misc, 1—Rodger v. 
Bliss, 223 N.Y.S. 401, 130 Misc. 168 
—^Gardner v. Condon, 190 N.Y.S. 
756, 117 Misc. 97—People v. Dob¬ 
bins, 113 N.Y.S. 1076. 

N.C.—Shaffer v. Bank, 160 S.E. 481. 
201 N.C. 415—State v. Gant, 159 S. 
B. 427. 201 N.C. 211—Reel y. Boyd. 
141 S.E. 891, 195 N.C. 273—Abbitt 
V. Gregory, 141 S.E. 587, 195 N.C. 
203—^Board of Com’rs of Buncombe 
County V. Scales, 88 S.E. 868, 171 
N.C. 623. 

S.C.^—^Piedmont Press Ass'n v. Rec- 
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is so far the equivalent of process that it operates to • the defendant, 
confer upon the court jurisdiction of the person of | 


ord Pub. Co., 152 S.B. 721, followed 
in Spartanburg Herald-Journal Co. 
V. La Varre, 152 S.B. 728—Stephens 
V. Hingling, 86 S.B. 683, 102 S.C. 
333. 

Tex.—^Hawkins v. Everts, (Civ.App.) 
91 S.'W'.(2d) 1086, error refused— 
Balias Joint Stock Land Bank of 
Balias V. Street, (Civ.App.) 76 S.W. 
(2d) 780—^Perdue v. Miller, (Civ. 
App.) 64 S.W.(2d) 1002—^Harris v. 
Phillips, (Civ. App.) 56 S.W.(2d) 
253—^Phillips v. The Maccabees, 
(Civ.App.) 50 S.W.(2d) 478—Lei- 
feste V. Stokes, (Civ.App.) 45 S.W. 
(2d) 1006—^Beaman v. Sanger Bros., 
(Civ.App.) 32 S.W.(2d) 872—Bavis 
V. Russell & Peek, (Civ.App.) 244 
S.W. 383—Hines v. Mills, (Civ. 
App.) 218 S.W. 777, certiorari de¬ 
nied Payne v. Mills, 41 S.Ct. 447, 
255 U.S. 576, 65 L.Bd. 794—Walker 
V. Goetz, (Civ.App.) 218 S.W. 569. 
Wash.—White v. Million, 27 P.(2d) 
320, 175 Wash. 189—In re Wren’s 
Estate, 299 P. 972, 163 Wash. 65— 
Smith V. Nevada Copper Mining, 
Milling & Power Co., 242 P. 367, 137 
Wash. 317—^Randall v. Molesworth, 
211 P. 279, 122 Wash. 589. 

4 C.J. p 1352 note 28. 

SO. U.S,—^Houston v. Ormes, 40 S. 
Ct. 369, 252 U.S. 469, 64 L.Ed. 667, 
affirming McAdoo v. Ormes, 47 App. 

B. C. 364—^Bavis v. Standard Oil Co. 
of Indiana, (C.C.A.MO.) 47 F.(2d) 
48—^Bana v. Searight, (C.C.A.Okl.) 
47 P.(2d) 38, certiorari denied 51 
S.Ct. 649, 283 U.S. 866, 75 L.Ed. 
1462—Au Wee Sheung v. U. S., (C. 

C. A.I11.) 44 F.(2d) 681—Kingston 
Bry Bock Co. v. Lake Champlain 
Transp. Co., (C.C.A.N.T.) 31 F.(2d) 
265—^Rhode v. Burst, (C.C.A.Cal.) 
28 P.(2d) 980—^Barbour v. Thomas, 
(B.C.Mich.) 7 F.Supp. 271—^Brook¬ 
ings State Bank v. Federal Reserve 
Bank of San Francisco, (B.C.Or.) 
291 P. 659—^Panama R. Co. v. 
Johnson, (C.C.A.N.T.) 289 F. 964, 
affirmed 44 S.Ct. 391, 264 U.S. 375, 
68 L.Bd. 748—Grable v. Killits, (C. 
C.A.Ohio) 282 P. 185, certiorari de¬ 
nied Bacon Bros. Co. v. Grable, 43 
S.Ct. 95, 260 U.S. 735, 67 L.Ed. 4SS 
—Norris, Inc., v. M. H. Reed & Co., 
(C.C.A.Tex.) 278 P. 19—Oregon- 
Washington R., etc., Co. v. Wilkin¬ 
son, (C.C.W'ash.) 188 F. 363. 

Ala.—^Thompson v. Wilson, 140 So. 
439, 224 Ala. 299—Sheffield Cham¬ 
ber of Commerce v. Hatch, 135 So. 
165, 223 Ala, 237—Alabama Pine 
Co. V. Merchants* & Farmers* Bank 
of Aliceville, 109 So. 358, 215 Ala. 
66—^Kyser v. American Surety Co. 
of New York, 105 So. 689, 213 Ala. 
614—Steele v. Booker, 87 So. 203, 
205 Ala. 210—^Jenkins v. State, 132 
So. 437, 24 Ala.App. 185. 

Alaska.—Sing v. Sitka School Board, 


7 Alaska 616—^Bowersox v. B. M. 

j Behrends Bank, 7 Alaska 476. 

Ark.—Morgan Utilities v. Kansas 
City Life Ins. Co., 37 S.W.(2d) 90, 
183 Ark. 492—Chapman & Bev^ey 

! Lumber Co. v. Bryan, 35 S.W.(2d) 
80, 183 Ark. 119—McKinney v. New 
Rocky Grocery Co., 3 S.W.(2d) 295, 

I 176 Ark. 463—^Federal Land Bank 
of St. Louis V- Gladish, 2 S.W.(2d) 
696, 176 Ark. 267—Allred v. Grif¬ 
fith, 1 S.W.(2d) 65, 175 Ark. 926— 
Purnell v. Nichol, 292 S.W. 686, 173 
Ark. 496—Galloway v. Le Croy, 277 

I S.W. 35, 169 Ark. 838. 

Cal.—Fitzgerald v. Terminal Bevelop- 
ment Co., 53 P.(2d) 177, 11 Cal.App. 
(2d) 126, hearing denied (Cal.) 55 
P.(2d) 194. 

Fla.—Rorick v. Stilwell, 133 So. 609, 
101 Fla, 4. 

Idaho.—^American Surety Co. of New 
York V. Bistrict Court of Third Ju¬ 
dicial Bist. in and for Ada County, 
254 P. 515, 43 Idaho 589—Elliott & 
Healy v. Wirth, 198 P. 757, 34 Ida¬ 
ho 797. 

Ill.—^Wilson Bros. v. Haege, 179 N.E. 
459, 347 Ill. 140, reversing 261 Ill. 
App. 568—^Brown v. Van Keuren, 
172 N.E, 1, 340 Ill. 118—City of 
Rock Island v. Chippiannock Ceme¬ 
tery Ass’n, 159 N,E. 271, 328 Ill. 
236, error dismissed Chippiannock 
Cemetery Ass’n v. City of Rock Is¬ 
land, 4$ S.Ct. 600, 277 U.S. 578, 603, 
72 L.Ed. 996—Balias City v. Stein- 
graber, 151 N.E. 888, 321 Ill. 318— 
Kelly v. Brown, 141 N.E. 743, 310 
Ill. 319—Pocahontas Mining Co. v. 
Industrial Commission, 134 N.E. 
160, 301 Ill. 462—Willis v. Boratis, 
263 Ill.App. 97—^People v. Krueger, 
253 Ill.App. 372. See American 
Lumber Co. v. Leach, 207 Ill.App. 
62—^Western Iron Co. v. Brittain, 
206 Ill. App. 14—Creamer v. 

Schmidt, 204 IlLApp. 621—^Alcazar 
Amusement Co. v. Pereira, 194 Ill. 
App. 507. 

Ind.—^Rumas v. First Calumet Trust 
& Savings Bank of East Chicago, 4 
N.E. (2d) 179—Slinkard v. Hunter, 
199 N.E. 560—Colt v. Hicks, (App.) 
179 N.E. 335—^Hesler v. Lowe, 
(App.) 187 N.E. 213—Bishop v. In¬ 
ternational Sugar Feed Co., 162 N. 
E. 71, 87 Ind.App. 509. 

Iowa.—Gardner v. Beck, 189 N.W. 962, 
195 Iowa 62. 

Ky.—^Hudson v. Manning, 63 S.W. (2d) 
943, 250 Ky. 760—^Hunt*s Ex’x v. 
Mutter, 38 S.W. (2d) 215, 238 Ky. 
396—^Brumleve v. Cronan, 197 S.W. 
498, 176 Ky. 818—^Beazley v. Mer- 
shon, 3 Ky.Qp. 22. 

La.—^Fariss v. Swift, 99 So. 893, 156 
La. 12—Bonohoe Oil & Gas Co. v. 
Mack-Jour den Co., (App.) 144 So. 
169, set aside 142 So. 713—^Penn 
Liberty Oil Co. v. Crescent Magno¬ 
lia Planting & Mfg. Co., 132 So. 254, 

48 
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and precludes him from later ob- 


15 La.App. 670—Stafford v. Nelson 
Bros., 130 So. 234, 15 La.App. 51— 
Snyder v. Bavidson, 129 So. 185. 15 
La.App. 695, affirmed Snyder v. Ba- 
vison, ,131 So. 64, 15 La.App. 695. 
affirmed 134 So. 89. 172 La. 274— 
Bevant v. Pecou, 128 So. 700. 13 
App. 594. 

Mass.—^New England Oil Refining Co. 
V. Canada Mexico Oil Co., 174 N.E. 
330, 274 Mass. 191—Locomobile Co. 
of America v. Commonwealth, 121 
N.E. 513, 232 Mass. 16. 

Mich.—^Republic Automobile Ins. Co. 

V. Maedel, 235 N.W. 819, 253 Mich. 
663—^In re Charles* Estate, 229 N. 

W. 425, 250 Mich. 5—Cummings v. 
Schruer, 211 N.W. 25, 236 Mich. 628, 
affirmed Cummings v. Schreur, 214 
N.W. 199, 239 Mich. 178—Fisher v. 
Fisher, 194 N.W. 488, 224 Mich. 147. 

Minn.—State ex rel. Northwestern 
Nat. Bank of Minneapolis v. Bis¬ 
trict Court, Eleventh Judicial Bist, 
St Louis County, 258 N.W. 7. 192 
Minn. 602. 

Miss.—Graham v. Cauthen, 168 So. 58 
—^Mississippi Cent. R. Co. v. May, 
115 So. 561, 149 Miss. 334. 

Mo.—State ex rel. Bevan v. Williams, 
291 S.W. 481, 316 Mo. 665—Klohr 

V. Edwards, (App.) 94 S.W.(2d) 99 
—^Moseley v. Victory Life Ins, Co., 
45 S.W.(2d) 119, 226 Mo.App. 566— 
Taylor v. Hurshman. (App.) 35 S. 

W. (2d) 377—^Renick v. Fulkerson, 
(App.) 192 S.W. 118. 

Mont—^In re Kostohris* Estate, 29 P. 
(2d) 829, 96 Mont 226—State v, 
Bistrict Court of Fourteenth ludi- 
cial Bist in and for Meagher Coun¬ 
ty, 257 P. 1014, 80 Mont 97_.Gilna 

V. Barker, 254 P. 174, 78 Mor.t 3o 
—Gravelin v. Porier, 250 r\ 823, 7 7 
Mont 260. 

Neb.—^McGinley v. Union Pac. R. Co., 
263 N.W. 393, 129 Neb. 855—Troyer 
Furniture Co. v. Orchard & Wil¬ 
helm Co., 237 N.W. 144, 121 Neb. 
301—^Williamson v. Williamson, 231 
N.W. 506, 120 Neb. 40—Independ¬ 
ent Elevators v. Bavis, 217 N.W. 
577, 116 Neb. 397—Bodge v. Skin¬ 
ner Packing Co., 211 N.W. 203, 115 
Neb. 41—State v. Westover, 186 N. 

W. 998, 107 Neb. 593—^Burland 
Trust Co. V. Uttley, 172 N.W. 251, 
103 Neb. 461. 

Nev.—Sirbeck v. Sunbeam Bivide 
Mining Co., 249 P. 865, 50 Nev. 46. 
N.H.—Sweeney v. McQuaid, 141 A. 
307, 83 N.H. 585. 

N.J.—^Kutschinski v. Kutschinski, 164 
A. 560, 112 N.J.Eq. 341—In re Kell- 
ner’s Estate, 165 A. 585, 11 N.J. 
Misc. 201. 

N.M.—^Board of Com’rs of Guadalupe 
County V. Bistrict Court of Fourth 
Judicial Bist, 223 P. 516, 29 N.M. 
244—Crowell v. Kopp, 189 P. 652, 26 
N.M. 146. 

Ohio.—^Maus v* Jones, 172 N.E. 157, 
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jecling for the want of such jurisdiction,although 
the appearance is by a nonresident who has not been 
served within the state,or by one not named as a 
party and this rule applies in equity as well as 
in law,63 to special proceedings,and to appear¬ 
ances before inferior bodies or boards of a quasi ju¬ 
dicial nature.65 


h. Waiver of Process, Notice, or Eetum 

Process or notices, .by which jurisdiction of the de¬ 
fendant is acquired, and the return thereof, are waived or 
dispensed with by a general appearance. 

It is the general rule, followed in some states by 
reason of statutory declaration,that, unless the 
interests of third persons are involved and will be 


122 Ohio St. 459—State v. Indus¬ 
trial Commission of Ohio, 180 N.E. 
204. 11 Ohio App. 549. 

Okl.—Rand v. Nash, 51 P.(2d) 296, 
174 Okl. 525—Pine v. Hill, 13 P.(2d) 

154, 158 Okl. 277—Reynolds v. Vil- 
lines, 298 P. 262, 148 Okl. 191— 
Lieuallen v. Young, 241 P. 342, 115 
Okl. 153—In re Widener’s Estate, 
240 P. 608. 112 Okl. 54—Chicago, R. 
I. & P. Ry. Co. V. Austin, 163 P. 517, 
63 Okl. 169, L.R.A.1917D 666— 
Bishop-Babcock-Becker Co. v. Hyde, 
161 P. 172, 61 Okl. 250. 

Or.—^Anderson v. Guenther, 22 P.(2d) 
339, 144 Or. 446, rehearing denied 
25 P.(2d) 146, 144 Or. 446—Shea v. 
Graves, 19 P.(2d) 406, 142 Or. 503 
—Lent V. Title & Trust Co. of Port¬ 
land, 3 P.(2d) 755, 137 Or. 511— 
Barr v. Woodbury, 300 P. 497, 136 
Or. 647—In re Waters of Willow 
Creek, 236 P. 487, 119 Or. 487, modi¬ 
fied 236 P. 763, 119 Or. 165, and re¬ 
hearing denied 237 P. 682, 119 Or. 

155, denied decree modified 239 P. 
123, 119 Or. 155—Schleef v, Purdy, 
214 P. 137, 107 Or. 71—Smith v. 
Oregon Scenic Trips Co., 209 P. 486, 
105 Or. 222—McCann v. Oregdn 
Scenic Trips Co., 209 P. 483, 105 
Or. 213. 

Pa.—Welser v. Ealer, 176 A. 429, 317 
Pa. 182—^Nevin v. Catanach, 107 A. 
856, 264 Pa. 523—Fries v. Wiser, 62 
Pa.Super. 218—Carey v. Storms, 
Executrix, 20 Pa.Dist. & Co. 75. 

R. I.—Doyle V. Roy, 170 A. 91. 

S. D.—Ruden v. Dalkin, 251 N.W. 807, 
62 S.D. 66—^Berge v. Yellow Mfg. 
Acceptance Corporation, 232 N.W, 
45. 57 S.D. 306—Slettebak v. Slette- 
bak, 201 N.W. 716, 48 S.D. 51. 

Tenn.—Scholze v. Anderson, 12 Tenn. 
App. 637. 

Utah.—Askwith v. Ellis, 38 P.(2d) 
757, 85 Utah 103—^Kramer v, Pix- 
ton, 268 P. 1029, 72 Utah 1. 

Va.—^Lockard v. Whitenack, 144 S.E. 
606, 151 Va. 143—^Morgan v. Penn¬ 
sylvania R. Co., 138 S.E. 566, 148 
Va. 272—^Board of Sup’rs of Louisa 
County V. Proffit, 105 S.E. 666, 129 
Va. 9. 

W.Va,—Byrd v. Rector, 163 S.E. 845, 
112 W.Va. 192, 81 A.L.R. 1213— 
Citizens’ Nat. Bank of Port Alle¬ 
gany, Pa., V. Consolidated Glass 
Co., 97 S.E. 689, 83 W.Va. L 
Wis.—^Evans v. Orgel, 266 N.W. 176 
—^Farmington Mut. Fire Ins. Co. v. 
Gerhardt. 257 N.W. 595, 216 Wis. 
457—^McKesson-Fuller-Morrison Co. 
V. Industrial Commission, 250 N.W. 
396, 212 Wis. 607—State v. Byrne 
Bros. Co., 201 N.W. 872, 186 Wis, 
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237—Citizens* Savings & Trust Co. 
V. Rogers, 155 N.W. 155, 162 Wis. 
216. 

4 C.J. p 1350 notes 24, 26—6 C.J. P 
98 note 40. 

ea U.S.—Philadelphia Life Ins. Co. 
V. Burgess, (D.C.S.C.) 18 P.(2d) 
599. 

Conn.—^Foley v. George A. Douglas & 
Bros., 185 A. 70, 121 Conn. 377. 

Ill.—^People ex rel. McClusky v. Al¬ 
ton & E. R. Co., 194 N.E. 573, 359 
Ill. 440—Sweney v. Northwestern 
Mut. Life Ins. Co., 251 IlLApp. 1. 

Ind.—^Fitch v. Gundrum, 122 N.E. 428, 
69 Ind.App. 572. 

Miss.—Mississippi Cent. R. Co. v. 
May, 115 So. 561, 149 Miss. 334. 

Mo.—^Ellis V. Starr Piano Co., 49 S.W. 
(2d) 1078, 226 Mo.App. 1209. 

N.Y.—^Henderson v. Henderson, 160 
N.E. 775. 247 N.Y. 428, affirming 223 
N.Y.S. 873, 221 App.Div. 787. 

Pa.—Welser v. Ealer, 176 A. 429, 317 
Pa. 182—^Nagle v. Nagle, 166 A. $49, 
311 Pa. 187—Gray v, Camac, 155 A- 
105, 304 Pa. 74. 

4 0.1. p 1351 note 27. 

ei. U.S.—Silveus V, Hewlns, (D.C. 
Mass.) 4 F.Supp, 384. 

Ark.—^McEUnney v. New Rocky Gro¬ 
cery Co., 3 S.W.(2d) 295, 176 Ark. 
463. 

Cal.—Cohan v. Shibley, (App.) 289 P. 
169—^Wall V. Superior Court in and 
for Riverside County, 192 P. 134, 48 
CaLApp. 664—Reed v. Hollister, 186 
P. 819, 44 CaLApp. 533. 

Colo.—Porter v. Hammitt, 241 P. 643, 
78 Colo. 320—Clark v. O'Donnell, 
187 P. 534, 68 Colo. 279. 

Conn.—^Fine v. Wencke, 169 A. 68, 
117 Conn. 683—White v, Greene, 
114 A, 112, 96 Conn. 265. 

Del.—^Perrine v. Pennroad Corpora¬ 
tion, 168 A. 196, 19 DeLCh. 368. 

Kan.—^Dye v. Denver & R G. R. Co., 
168 P. 1087, 101 Kan. 666. 

La.—^Adams v. Ross Amusement Co., 
161 So. 601, 182 La. 252, affirming 
(App.) 158 So. 38—Stringfellow v. 
Nowlin Bros., 102 So. 869, 157 La. 
683—Calcasieu Mercantile Co. v. 
Frank, (App.) 161 So. 201—Staf¬ 
ford V. Nelson Bros., 130 So. 234, 15 
La,App. 51—^Hyde v. Nelson Bros., 
130 So. 237, 15 La.App. 90. 

Md.—Lanasa v. Beggs, 151 A. 21, 159 
Md. 311. 

Miss.—^Nickey v. State, 145 So. 630, 
167 Miss. 650, suggestion of error 
overruled 146 So. 859, 167 Miss. 650, 
motion overruled 147 So. 324, 167 
Miss. 650, affirmed Nickey v. State 
of Mississippi, 54 S.Ct. 743, 292 U. 
S. 393, 78 L.Ed. 1323. 
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N.J.—In re Swetland’s Estate, 148 A. 
744, 105 N.J.Eq. 603, affirmed 153 
A. 907, 107 N.J.Eq. 504. 

Okl.—Lieuallen v. Young, 241 P. 342, 
115 Okl. 153. 

Or.-Reed v. Hollister, 212 P. 367, 106 
Or. 407, error dismissed Hollister 
V. Reed, 44 S.Ct. 333, 264 U.S: 599, 
68 L.Ed. 869. 

S.D.—^Berge v. Yellow Mfg. Accept¬ 
ance Corporation, 232 N.W. 45, 57 
S.D. 306. 

Tex.—^Hostutler v. Alldredge, (Civ. 
App.) 235 S.W. 953—Faulkner v, 
Reed, (Civ.App.) 229 S.W. 945, re¬ 
versed on other grounds (Com. 
App.) 241 S.W. 1002—Russek v. 
Wind, Ems & Co., (Civ.App.) 192 
S.W. 584, dismissed for want of 
jurisdiction—Osvald v. Williams, 
(Civ.App.) 187 S.W. 1001. 

Wash.—Gerson v. Sussman, 30 P.(2d) 
379, 176 Wash. 564. 

4 C.J. p 1352 note 42. 

62. Cal.—^Farmers & Merchants 
Nat Bank of Los Angeles v. Peter¬ 
son, 65 P.(2d) 867, 5 Cal.(2d) 601. 

N.C.—Wooten v. Cunningham, 88 S.E. 
1, 171 N.C. 123. 

Ohio.—^Limbaugh v. Western Ohio R, 
Co., 113 N.E. 687, 94 Ohio St. 12. 
Okl.—^James v. Lemler, 281 P. 798, 
139 OkL 199, 

Wash.—Fry v. Knouse, 253 P. 802, 142 
Wash. 600—State v. Hinkle, 229 P. 
320, 131 Wash. 696 (second case)—■ 
State V. Hinkle, 229 P. 320, 131 
Wash. 696 (first case). 

4 C.J. p 1324 note 88. 

Appearance of complete stranger 
The mere appearance by a stranger 
in a cause, where there are no alle¬ 
gations in the pleadings touching 
him, does not make him a party 
thereto and subject him to the court’s 
jurisdiction.—Mercantile Trust Co, of 
San Francisco v. Stockton Terminal 
& E. R. Co., 186 P. 1049, 44 Cal.App. 
558—4 C.J. p 1324 note 94. 

63. Flint V, Comly. 49 A. 1044, 95 
Me. 251. 

64. State V. District Court of Fourth 
Judicial Dist. of New Mexico in and 
for Guadalupe County, 239 P. 452, 
31 N.M. 82. 

66. Ill.—^Pocahontas Mining Co. v. 
Industrial Comlhission, 134 N.E. 
160, 301 Ill. 462. 

Wis.—^McKesson-Fuller-Morrison Co. 
V. Industrial Commission, 250 N.W. 
396, 212 Wis. 507. 

4 C.J. p 1354 note 52. 

66. Cal.—^Harrington v. Superior 
Court in and for Placer County, 228 
P, 15, 194 CaL 185—Anderson v. 
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prejudiced thereby,or the appearing party fails 
thereby to acquire full knowledge concerning the 
proceedings,®^ a general appearance operates to 


waive, or dispense with, issuance or service of proc¬ 
ess,®^ or any notices which would otherwise be pre¬ 
requisite to the court’s jurisdiction,7® or a return of 


City Ry. Co., 48 P.(2d) 969, 9 Cal. 
App.(2d) 205—^Hammond Lumber 
Co. V. Bioodgood, 281 P. 1101, 101 
Cal.App. 561—In re Schultz, 277 P. 
1049, 99 Cal.App. 134—James v. 
Hall, 264 P. 516, SS Cal.App. 528— 
Hille V. Johnston, 259 P. 341, 85 
Cal.App. 273. 

N.C.—City of Lexington v. Home In¬ 
demnity Co., 178 S.E. 547, 207 N.C. 
774—Spence v. Granger, 175 S.E. 
824, 207 N.C. 19—^Burton v. Smith. 
132 S.E. 605, 191 N.C. 599—Ashford 
V. Davis, 116 S.B. 162, 185 N.C. 89 
—Dailey Motor Co. v. Reavis, 114 
S.E. 175. 

Ohio.—Gorey v. Black, 125 N.E. 126, 
100 Ohio St. 73. 

Tes.—^Babington v. Gray, (Civ.App.) 
71 S.W.(2d) 293—Briggs v. Ladd, 
(Civ.App.) 64 S.W.(2d) 389—Amer¬ 
ican Nat Ins. Co. v. U. S. Fidelity 
^ Guaranty Co., (Civ.App.) 24 S.W. 
(2d) 474—^Lowry v. Saxton, (Civ. 
App.) 23 S.W.(2d) 806—^Maytag 

■Southwestern Co. v. Thornton, 
(Civ.App.) 20 S.W.(2d) 383—Bard 

V. Kapp, (Civ.App.) 15 S.W.(2d) ! 
?19—^Walker County Lumber Co. v. 
Edmonds, (Civ.App.) 298 S.W. 610 
—^McGee v. Cage, (Civ.App.) 2S3 S. 

W. 283—Bartholomew v. Batholo- 
mew, (Civ.App.) 264 S.W. 721— 
Cunningham v. Cunningham, (Civ. 
App.) 227 S.W. 221—City of Sey¬ 
mour V. Montgomery, (Civ.App.) 
209 S.W. 237. 

67. U.S.—In re Tacoma Auto Freight, 
(D.CWash.) 5 F.(2d) 752. 

Ga.—Ray v. Hicks, 92 S.K 48, 146 Ga. 
685. 

68. Mitter v. Black Diamond Coal 
Co., 206 P. 152, 28 Wyo. 439, affirm¬ 
ing 191 P. 1069, 27 Wyo. 72—4 C.J. 
p 1331 note 65. 

Appeafiog party ignorant of tme na¬ 
ture of proceedings 
The issuance and service of sum¬ 
mons on a petition to vacate a judg¬ 
ment is not waived by appearance at 
the hearing, where neither the motion 
itself, the notice thereof, nor the pro¬ 
ceedings, were such as to inform the 
opposite party that the motion was a 
petition as required by statute; it 
being designated a motion for new 
trial.—^Mitter v. Black Diamond Coal 
-Co., 206 P. 152, 28 Wyo. 439, affilrm- 
ing 191 P. 1069, 27 Wyo. 72. 

6^ U.S.—Nelson v. Jadrijevics, (C. 
C.A.Canal Zone) 59 F.(2d> 25—We- 
fcl V. W. P. Brown & Son Lumber 
Co., (D.C.Ala.) 58 F.(2d> 667—^Phil¬ 
adelphia Life Ins. Co. v. Burgess, 
(D.C.S.C.) 18 P.(2d) 599—New Jer¬ 
sey Shipbuilding & Dredging Co. v. 
Davis, (D.C.N.Y.) 291 F. 617—^Mor¬ 
ris Land & (battle Co. v. Kilpatrick, 
XTex.) 256 F, 788, 168 C.C.A. 134, 


Ark.—^Purnell v. Nichol, 292 S.W. 686, 
173 Ark. 496—West v. Muse Mer¬ 
cantile Co.. 277 S.W. 21, 169 Ark. 
1212. 

Colo.—^Dikeou v. People, 38 P.(2d) 
772, 95 Colo. 537. 

Fla.—Beckwith v. Bailey, 161 So. 576, 
119 Fla. 316. 

Idaho.—Miller v. Prout, 197 P. 1023, 
33 Idaho 709. 

Ill.—^People, by Kerner, v. United 
Medical Service, 200 N.B. 157, 362 
Ill. 442—Wilson Bros. v. Haege, 179 
N.E, 459, 347 Ill. 140, reversing 261 
Ill.App. 568—^Brown v. Van Keuren, 
172 N.E. 1, 340 Ill. 118—Kuolt v. 
Canright, 202 IlLApp. 502—^Iles v. 
Heidenreich, 201 IlLApp. 619. 

Ind.—Slinkard v. Hunter, 199 N.E, 
560—Carlson v. Kesler, (App.) 198 
N.E, 451—^Harvey v. Rodger, 143 N. 
B. 8, 84 Ind.App. 409. 

Kan.—State v. Thompson, 9 P.(2d) 
628, 135 Kan. 193—Wetmore State 
Bank v. Courter, 155 P. 27, 97 Kan. 
178—^Arment v. Dodge City, 154 P. 
219, 97 Kan. 94. 

Ky.—^Redwine v. Dorman, 70 S.W. 
(2d) 933, 254 Ky. 348—Rockcastle 
Gas Co. V. Endicott, 64 S.W. (2d) 
578, 251 Ky. 290—^Perry v. Coving¬ 
ton Sav. Bank & Trust Co., 241 S. 
W. 850, 195 Ky. 40. 

La.—^Adams v. Ross Amusement Co., 
161 So. 601, 182 La. 252, affirming 
(App.) 168 So. 38—Buckley v. S. 
Abraham Co., 135 So. 606, 172 La. 
845—Strawberry Growers’ Selling 
Co. V. Lewellyn, 103 So. 823, 158 La. 
303, 39 A.L.R. 1502—Hankins v. 
Police Jury, Natchitoches Parish, 
95 So. 102, 152 La. 1000—Godchaux 
V. Texas & P, Ry. Co., 92 So. 398, 
151 La. 955—Garlick v. Dalbey, 84 
So. 441, 147 La. 18—^Motor Finance 
Co, V, Lynn, (App.) 142 So. 310— 
Colligan v. Benoit, 128 So. 688, 13 
La.A 5 P. —^Keyes v. Dade, 8 La. 

Appi '2,67. 

Mass.—-New England Oil Refining Co. 

V. Canada Mexico Oil Co., 174 N.B. 
330, 274 Mass, 191—Phillips v. Da¬ 
vis, 147 N.B, 96, 251 Mass. 268, cer¬ 
tiorari denied Davis v. Phillips, 46 
S.Ct. 101, 269 U.S. 573, 70 L.Ed. 418 
—Stone Leather Co. v. Henry Bos¬ 
ton & Sons, 126 N.B. 46, 234 Mass. 
477. 

Mich.—^Michigan Trust Co. v. Luton, 
255 N.W. 351, 267 Mich. 647—Pen¬ 
insular Stove Co. V. Young, 226 N. 

W. 225, 247 Mich. 580—^Hempel v. 
Bay Circuit Judge, 193 N.W, 281, 
222 Mich. 553. 

Minn.—Carr-Cullen Co. v. Cooper, 175 
N.W. 696, 144 Minn. 380. 

Miss.—^Turner v, Williams, 189 So. 
606, 162 Miss. 258. 

Mo.—State ex reL Newell v. Cave, 199 
S.W. 1014, 272 Mo. 668, error dis- 
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missed Cave v. State of Missouri 
ex rel. Newell, 38 S.Ct. 334, 246 U. 
S. 650, 62 L.Ed. 921—^Merchants’ 
Savings & Loan Ass’n of Kansas 
City V. Ancona Realty Co., (App.) 
78 S.W.(2d) 470, transferred (Mo.) 
72 S.W.(2d) 797—State ex rel. Ed¬ 
wards V. Wilcox, (App.) 21 S.W. 
(2d) 930—^Davis v. Fleming, (App.) 
253 S.W. 798—Sonken-Galamba Iron 
& Metal Co. v. Hines, (App.) 238 S. 
W. 135—State ex rel. Angold v. Utz, 
(App.) 236 S.W. 386—^Bush v. 
Block, 187 S.W. 153, 193 Mo.App. 
704—^Pirst Nat. Bank v. Griffith, 
182 S.W. 805, 192 Mo.App. 443. 

Nev.—Sirbeck v. Sunbeam Divide 
Mining Co., 249 P. 865, 60 Nev. 46. 
N.M.—^Hammond v. District Court of 
Eighth Judicial Dist., of New Mex¬ 
ico, 228 P. 758, 30 N.M. 130, 39 A.L. 
R 1490—Board of Com’rs of Gua¬ 
dalupe County V. District Court of 
Fourth Judicial Dist., 223 P. 616, 
29 N.M. 244. 

N.Y.—Franklin v. Lee, 253 N.Y.S. 620, 
233 App.Div. 692, affirmed 182 N.B. 
168, 259 N.Y. 632. 

N.D.—Fischer v. Dolwig, 166 N.W. 
793, 39 N.D. 161. 

Okl.—^Argabright v. Christison, 286 P. 
347, 142 Okl. 243—Jameson v. Har- 
vel, 280 P. 1080, 139 Okl. 39—Dun¬ 
can V. Jones, 280 P. 436, 138 Okl. 
91—Bodovitz V. State, 231 P. 50-4, 
107 Okl. 207—Key v. State, 224 P. 
549, 101 Okl. 211—Id., 224 P. 554, 
101 Okl. 216—Continental Gin Co. 
V. Arnold, 167 P. 613, 66 Okl. 132, 
L.R.A.1918B 511—Tracy v. State. 
159 P. 496, 60 Okl. 100. 

Or.—Shea v. Graves, 19 P.(2d) 400, 
142 Or. 503. 

Pa.—German Trust Co. of Davenport, 
Iowa, v. Plotke, 118 A. 508, 274 Pa. 
483—Harpe v. Standard Sewing 
Mach, Co., 13 Pa.Dist. 44. 

S.C.—Cheraw Motor Sales Co. v. 
Rainwater, 119 S.E. 237, 125 S.C. 
509. 

Tenn.—State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403, 

Va.—^Rust V. Indiana Flooring Co., 
145 S.E. 321. 151 Va. 845—Bsck v. 
Semones’ Adm’r, 134 S.E. 677, 14d 
Va. 429—Scott v. Scott, 128 S.E, 
599, 142 Va. 31—^Board of Sup’rs oi 
Louisa County v. Profflt, 105 S.E. 
666, 129 Va. 9. 

Wis.—State ex rel. Nelson v. Grimm 
263 N.W. 583, 219 Wis. 630, 102 A 
L.R, 220—Schwantz v. Morris, 26J 
N.W. 379, 219 Wis. 404. 

4 C,J. p 1353 note 48. 

TO. U.S.—^Ramsey v. Home Mortg 
Co., (D.C.N.C.) 47 F.(2d) 621. re 
versed on other grounds (C.C.A.; 
Home Mortg. Co. v. Ramsey, 49 P 
(2d) 738. 
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Under some statutes appearance plus pleading to 
the merits operates as a waiver of service of proc¬ 
ess, *72 and under these it has been held that an ap¬ 
pearance and asking of additional time to plead plus 
a subsequent filing of a plea although it is too late 
for consideration, and after a default judgment which 
is not opened, results in a waiver of process.^s 
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c. Waiver of Defects in Process or Service 

A general appearance waives any defects In the proc¬ 
ess or notice, the steps preliminary to its Issuance, or in 
the service or return thereof. 

Unless the effect of the appearance has been varied 
by reason of agreement between the parties,'7^ all 
steps which must be taken preliminary to the issu¬ 
ance of process are waived by a general appear- 
ance,'75 as are any and all defects in the notice,*7^ or 
process,77 or in the service thereof. And this rule 
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Ala.—Tennessee Valley Bank v. Clop- 
ton, 121 So. 548, 219 Ala. 181— 
Yates V. Dobson, 105 So. 691, 213 
Ala. 547—Dickson v. Alabama Ma¬ 
chinery & Supply Co., 89 So. 843, 
18 Ala.App. 164, certiorari denied 
Ex parte Alabama Machinery & 
Supply Co., 89 So. 922, 206 Ala. 698. 
Ill.—^People v. Jones, 164 N.E. 835, 
333 Ill. 282. 

Ind.—^Newtson v. Kline, 113 N.E. 376, 
185 Ind. 63—SchafCner v. Preston 
Oil Co., 154 N.E. 780, 94 Ind.App. 
554. 

Iowa.—Scott V. Price Bros. Co., 217 N. 
W. 75, 207 Iowa 191—Henderson v. 
Farmers’ Sav. Bank of Harper, 200 

N. W. 581, 199 Iowa 1156—^Doyle v. 
Wilcockson, 169 N.W. 241, 184 Iowa 
757. 

La.—Adams v. Ross Amusement Co., 
161 So. 601, 182 La. 252, affirming 
(App.) 158 So. 38. 

Mich.—^Perzacca v. Freeman, 216 N, 
W. 469, 240 Mich. 682. 

Mont.—^In re Kostohris’ Estate, 29 P. 
(2d) 829, 96 Mont. 226—Beale v. 
LingQUist, 15 P.<2d) 927, 92 Mont, 
480. 

Okl.—Crites v. City of Miami, 193 P. 
984, 80 Okl. 50—Dickinson v. Abb, 
176 P. 523, 73 Okl. 322. 

Or.—^Woodburn Lodge No. 102, I. O. 

O. F., V. Wilson, 34 P,(2d) 611, 158 
Or. 150. 

S.D.—In re Barnes* Estate, 220 N.W. 
527, 53 S.D. 200. 

Tex.—^Beaman v. Sanger Bros., (Civ. 

App.) 32 S.W.(2d) 872. 

W.Va.—State v. Haymond, 100 S.E. 
81, 84 W.Va. 292. 

Wis.—State v. Byrne Bros. Co., 201 
N.W. 372, 185-Wis. 237—Smithers 
V. Brunkhorst, 190 N.W. 349, 178 
Wis. 530. 

4 C.J. p 1354 note 51. 

Question not so much one of waiver 
as of mootness 

‘Tt is not so much a question of 
waiver of special appearance or of 
the service of notice, although such 
Is the argument in many of the cases, 
as it is of the moot character to 
which the question of efCective serv¬ 
ice is reduced, when a general ap¬ 
pearance is entered.”—Scott v. Price 
Bros. Co., 217 N.W. 75, 79, 207 Iowa 
191. 

Kotibe to tenant to pay rent or sur¬ 
render the premises as required by 
statute is waived by the tenant’s ap¬ 


pearance in the action for unlawful 

detainer.—State v. Byrne Bros. Co., 

201 N.W. 372, 185 Wis. 237. 

71. Beck V. Semones* Adm’r, 134 S. 
E. 677, 145 Va. 429— i C.J. p 1354 
note 49. 

72. Bower v. Avery, 158 S.E. 10, 172 
Ga. 272—^Wilson v. City Council of 
Augusta, 141 S.E. 412, 165 Ga. 520 
—Town of Fairburn v. Brantley, 
130 S.E. 67, 161 Ga. 199—Harper v. 
Allen, 154 S.E. 651, 41 Ga.App. 736 
—Giddens v. Rentz, 133 S.E. 265, 
35 Ga.App. 411. 

73. Edison Provision Co. v. Armour 
& Co., (Ga.App.) 179 S.E. 829. 

74u Toof V. Foley, 64 N.W. 59, 87 
Iowa 8. 

75. Ga.—^Ubico Milling Co. v. Poyth- 
ress, 113 S.E. 815, 29 Ga.App. 134. 

Mo.—State ex rel. Goodson v. Hall, 
72 S.W.(2d) 499, 228 Mo.App. 766. 

N.J.—State Board of Medical Exam¬ 
iners of New Jersey v. De Young, 
132 A. 87, 4 N.J.Misc. 75. 

N.Y.—Travlos v. Commercial Union 
of America, 217 N.Y.S. 459, 217 App. 
Div. 352. 

Okl.—Martin v. Reynolds, 270 P. 52, 
132 Okl. 234. 

Pa.—^Konopka v. McAteer, 169 A. 778, 
313 Pa. 510. 

4 C.J. p 1356 note 54. 

76. Cal.—^Hammond Lumber Co. v. 
Bloodgood, 281 P. 1101, 101 Cal.App. 
561—Cunial v. Justice’s Court of 
City of Berkeley, Alameda County, 
246 P. 340, 77 Cal.App. 254. 

Fla.—^Rosen v. Levy, 148 So. 393, 109 
Fla, 523. 

Ill.—^People V. Jones, 164 N.E. 835, 
333 Ill. 382—City of Rock Island v. 
Chippiannock Cemetery Ass’n, 159 
N.E. 271, 328 IlL 236, error dis¬ 
missed Chippiannock Cemetery 
Ass’n V. City of Rock Island, 48 S. 
Ct. 600, 277 U.S. 578, 603, 72 L.Ed. 
996. 

Kan.—Hill v. Sweet, 189 P. 381, 106 
Elan. 581. 

Mont.—In re Kostohris’ Estate, 29 P. 
(2d) 829, 96 Mont. 226. 

Wyo.—^Padlock Ranch v.. Washakie 
Needles Irr. Dish, 61 P.(2d) 410, 
denying rehearing 60 P.(2d) 819. 

77. U.S.—^Dana v. Searight, (C.C.A. 
OkL) 47 F.(2d) 38, certiorari de¬ 
nied 61 S.Ct 649, 283 U.S. 856, 75 
L.Ed. 1462—^Massachusetts Bond¬ 
ing & Insurance Co. v* Concrete 

si- 


steel BridKe Co.. (C.C.A.W.Va.) 37 

P.(2d) 695—Montague Mfg. Co. v. 
Ten Weeges, (C.C.A.Va.) 297 F. 221. 
Ala.—Cobb v. York Ice Machinery 
Corporation, 159 So. 811. 

Ark.—^Mercer v. Motor Wheel Corpo¬ 
ration, 10 S.W.(2d) 852, 178 Ark. 
383. 

Cal.—Sax V. Clark, ISO P. 821, 180 
Cal. 287—Haverstick v. Southern 
Pac. Co., 37 P.(2d) 146, 1 CaLApp. 
(2d) 605. 

Colo.—^People v. District C6ui;t of 
Fourteenth Judicial Dist of Colo¬ 
rado, 218 P. 912, 74 Colo. 48. ' 

Fla.—^Ivey v. Hunter, 170 So. 734. 
Ga.—Caldwell v. Freeman, 91 S.R 
544, 146 Ga. 469—Harper v. Allen. 
154 S.E. 651, 41 Ga.App. 736—Citi¬ 
zens’ Nat. Bank v. Swift Fertilizer 
Works, 86 S.E. 403, 16 Ga.App. 533. 
Ill.—^Brown v. Van Keuren, 172 N.E. 
1, 340 Ill. 118—^Pocahontas Mining 
Co. V. Industrial Commission, 134 
N.E. 160, 301 Ill. 462—Szulerecki v, 
Oppenheimer, 218 Ill.App. 508, af¬ 
firmed 132 N.E. 202. See Szimkus 
V. Ragauckas, 189 Ill.App. 407. 

La.—Stafford v. Nelson Bros,, 130 
So. 234, 15 La.Ann. 51—^Longino v. 
Horae Ins. Co. of New York, 138 So. 
687, 18 La.App. 680—Hyde v. Nel¬ 
son Bros., 130 So. 237, 15 La.App. 
90—Colligan v. Benoit, 128 So. 688, 
13 La.App. 612. 

Mass.—Dindio v. Meshaka, 175 N.B. 
170, 275 Mass. 112. 

Mich.—Fildew v, Stockard, 239 N.W, 
868, 256 Mich. 494—^Daines v. Tara- 
busi, 224 N.W. 416, 246 Mich. 422— 
Daines v. Tarabusi, 224 N.W. 416, 
246 Mich. 419. 

Minn.—Melvey v. Bowman, 212 N.W. 

194, 169 Minn. 504. 

N.J.—^Frank v. H. E. Salzburg Co., 
140 A. 241, 102 N.J.Eq. 107—Gondas 
V. Gondas, 134 A. €15, 99 N.J.Eq. 
473. 

N.M.—^Hignett v. Atchison, T. & S. P. 

Ry. Co., 274 P. 44, 33 N.M. 620; 

N.Y.—^Feldman v. Steckler, 263 N.Y. 
S. 761. 

N.C.—^Dailey Motor Co. v. Reavis, 114 
S.E. 175—^Rector v. Laurel River 
Logging Co., 101 S.E. 502, 179 N.C. 
59—^Wooten v. Cuningham, 88 S. 
E. 1. 171 N.C. 123. 

N.D.—^Fischer v. Dolwig, 166 N.W. 
793, 39 N.D. 161. 

Okl.—^Jameson v. Harvel, 280 P. 1080, 
139 Okh 39—Locke v. First Nat.‘ 
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is given effect, as disclosed by the 

Bank, 248 P. 86S, 121 Okl. 38— 
Webster v. Crump, 246 P. 423, 117 
Okl. 244. 

Pa.—^Konopka v. McAteer, 169 A. 778, 
313 Pa, 510—^Nunamaker v. Finne¬ 
gan, 168 A. 482, 110 Pa.Super. 404— 
Ristau, for Use of Ristau v. Crew 
Levick Co., 167 A. 800, 109 Pa.Su- 
per. 357—Work v. Adams, 72 Pa. 
Super. 262. 

Porto Rico.—Gutierrez v. Heirs, 29 
Porto Rico 267. 

Tenn.—Walkup v. Covington, 73 S.W. 

(2d) 718, 18 Tenn.App. 117. 

Tex.—^Belknap Hardware & Mfg. Co. 

V. Lightfoot, (Civ.App.) 75 S.W. 

(2d) 481—Russell v. Finance Cor¬ 
poration of America, (Civ.App.) 44 
S.W. (2d) 1003—^Posey v. Plains 

Pipe Line Co., (Civ.App.) 39 S.W. 
(2d) 1100—Texas Employers* Ins. 
Ass’n V. Evans, (Civ.App.) 2 S.W. 
(2d) 566. conforming to answer to 
certified questions 298 S.W. 516, 117 
Tex. 113—^Industrial Transp. Co. v. 
White, (Civ.App.) 240 S.W. 1054— 
Beaumont, S. L. & W. By. Co. v. 
Daniel, (Civ.App.) 186 S.W. 383— 
Baugh V. Baugh, (Civ.App.) 175 S. 

W. 725. 

Va.—^Baidwin v. Norton Hotel, 175 S. 
E. 751, 163 Va. 76. 

W.Va.—Jimerson v. Tincher, 108 S.E. 
417, 89 W.Va. 41. 

4 C.J. p 1354 note 53—6 C.J. p 98 note 
40. 

Defects In process on appeal are 
not waived by a general appearance. 
—^In re Shelton St. Ry. Co., 39 A. 446, 
447, 70 Conn. 329. 

Process becomes xmimportant after 
appearance 

“After the defendant has entered 
a general appearance the process by 
which he was summoned has fulfilled 
its function in that respect and be¬ 
comes unimportant.’*—Frank v. H. E. 
Salzburg Co., 140 A. 241, 243, 102 N.J. 
Eq. 107. 

78. U.S.—U. S. V. Stange, (D.C.Wis.) 
43 F.(2d) 593, opinion supplemented 
45 P.(2d) 248—Massachusetts 

Bonding & Insurance Co. v. Con¬ 
crete Steel Bridge Co., (C.C.A.W. 
Va.) 37 P.(2d) 695—^Lamantia v. U. 
S., (C.C.A.La.) 5 F.(2d) 68—Nor¬ 
folk Southern Ry. Co. v. Foreman, 
(Va.) 244 P. 353, 156 C.C.A. 639— 
Lamar-Wells Co. v. Hamilton Co., 
(Tex.) 237 P. 54. 150 C.C.A. 256. 
Ala.—Sheffield Chamber of Commerce 
V. Hatch, 135 So. 165, 223 Ala, 237. 
Cal.—Sax V. Clark, 180 P. 821, 180 
Cal. 287—^Remsberg v. Mackney 
Mfg. Co., 164 P. 792, 174 Cal. 799. 
Del.—^Ryan v. Galliher, (Super.) 168 
A. 77—Gears v. Ryan, 96 A. 756, 
6 Boyce 66. 

D.C.—^Lyman v. Knickerbocker Thea¬ 
tre Co. of Washington, D. C., 55 
APP.D.C. 323, 5 P.(2d) 538. 

Idaho.—^Pittenger v. Al. G. Barnes 
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cases involving | such rule, whether the service was personal,’* by 


Circus, 230 P. 1011. 39 Idaho 807— 
Newman v. Cheesman Automobile 
Co., 197 P. 826, 33 Idaho 685—^Mose¬ 
ley V. Fidelity & Deposit Co. of 
Maryland, 189 P. 862, 33 Idaho 37, 
25 A.L.R. 564. 

Ill.—^Pocahontas Mining Co. v. Indus¬ 
trial Commission, 134 N.B. 160, 301 
Ill. 462—^Black v. Cosmopolitan 
Life Ins. Co., 264 IlLApp. 568— 
Sweney v. Northwestern Mut. Life 
Ins. Co.. 251 IlLApp. 1. 

Ind.—Slinkard v. Hunter, 199 N.E. 
560—^Reuter v. Milan Water Co., 

198 N.E. 442. 

Iowa.—Scott V. Price Bros. Co., 217 
N.W. 75, 207 Iowa 191. 

Kan.—^Winterscheidt v. Winter- 
scheidt 205 P. 600, 110 Kan. 649. 

Ky.—^Hunt’s Ex’x v. Mutter, 38 S.W. 
(2d) 215, 238 Ky. 396—Cornett v. 
Lark. 263 S.W. 13, 203 Ky. 767— 
Modern Woodmen of America v. 
Sheilds, 261 S.W. 594, 202 Ky. 795 
—^Brumleve v. Cronan, 197 S.W. 
498, 176 Ky. 818. 

La.—^Wright & Anderson v. Michele, 
147 So. 29, 176 La. 903—^Mountz v. 
Dyer, 104 So. 123, 158 La. 383—El¬ 
liott Electric Co. v. Clark & Melat 
Drilling Co., 133 So. 530, 16 La.App. 
166. 

Md.—^Abromatis v. Amos, 96 A. 554, 
127 Md. 394. 

Mich.—Lesher v. Bonner, 256 N.W. 
827. 269 Mich. 124—Groff v. De 
Vries, 234 N.W. 118, 253 Mich. 180 
—Orlich V. Stone, 224 N.W. 610, 246 
Mich. 487—Cook Motors Corpora¬ 
tion V. Casualty Ass’n of America, 
214 N.W. 212, 239 Mich. 362—Pere 
Marquette Ry. Co. v. Ashley, 190 
N.W. 642. 221 Mich. 104. 

Minn.—Schlitz Commercial Co. v. 
Good Will League. 231 N.W. 209, 
180 Minn. 492. 

Miss.—^]Mississippi Cent. R. Co. v. 

May, 115 So. 561, 149 Miss. 334. 
Mo.—State ex rel. Newell v. Cave, 

199 S.W. 1014, 272 Mo. 653, error 
dismissed Cave v. State of Mis¬ 
souri ex rel. Newell, 38 S.Ct. 334, 
246 U.S. 650, 62 L.Ed. 921—Olivia 
Inv. Co. v. McKee, (App.) 86 S.W. 
(2d) 617—^Parker-Washington Co. 
V. Cecil, 236 S.W. 1100, 208 Mo.App. 
496—Sunderland v. Hackney Mfg. 
Co., 181 S.W. 1192, 192 Mo.App. 287. 

Mont—^In re Roberts’ Estate, 58 P. 
(2d) 495. 

N.J.—State Board of Medical Exam¬ 
iners of New Jersey v. Giedroyc, 
102 A. 906, 91 N.J.Law 61—^Kaplan 
V. Angelique Realty Co., 160 A. 
653, 10 N.J.Misc. 648—Gabriel v. 
Mason Art, 125 A. 125, 2 N.J.Misc. 
50. 

N.Y.—^Reichel v. Standard Rice Co., 
234 N.T.S. 137, 225 App.Div. 628, 
affirmed in part and reversed in 
part on other grounds 171 N.E. 916, 
254 N.T. 86—Sherwood v. Coffey, 
188 N.T.S. 159, 196 App.Div. 908— 
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Goodale Real Estate Corporation v. 
Subridge Holding Corporation, 248 
N.T.S. 245, 139 Misc. 209. 

N.C.—City of Lexington v. Home In¬ 
demnity Co., 178 S.E. 547, 207 N.C. 
774—Crafford v. La Payette Life 
Ins. Co., 151 S.E. 249, 198 N.C. 269 
—Reel V. Boyd, 141 S.E. 891, 195 N. 
C. 273—^McCollum v. Stack, 124 S. 
E. 864, 188 N.C. 462—Tucker v. 
Eatough, 120 S.E. 57, 186 N.C. 505— 
Ashford V. Davis, 116 S.E. 162, 185 
N.C. 89—^Rector v. Laurel River 
Logging Co.. 101 S.B. 502, 179 N.C. 
59. 

Ohio.—^Adams v. Hollow Rock Min. & 
Transp. Co., 140 N.E. 624, 108 Ohio 
St. 358—^Michigan Automobile Ins. 
Exchange v. Vaughan, 19 Ohio App. 
149. 

Okl.—^Myers v. Carr, 47 P.(2d) 156, 
173 Okl. 335—Jameson v. Harvel, 
280 P. 1080, 139 Okl. 39—Phillips v. 
Kight, 280 P. 439, 138 Okl. 98— 
Clem Oil Co. v. Oliver, 232 P. 942, 
106 Okl. 22—Kirk v. McClendon, 220 
P. 949, 94 Okl. 33. 

Or.—^Anderson v. Guenther, 22 P.(2d) 
339, 144 Or. 446, rehearing denied 
25 P.(2d) 146, 144 Or. 446—^Herrick 
V. Wallace, 236 P. 471, 114 Or. 520 
—^Roethler v. Cummings, 165 P. 355, 
84 Or. 442. 

Pa.—In re Report of Auditors of Sus¬ 
quehanna County, 187 A. 78, 123 
Pa.Super. 195—Sporkin v. Mac- 
Bride, 95 Pa.Super. 71—Farmers’ 
& Merchants’ Nat. Bank of Rock- 
wood V. Mountain Smokeless Coal 
Co., 89 Pa.Super. 146—^Aubel Es¬ 
tate V. Noe, 72 Pa.Super. 215—^Det- 
rich V. Sutton, 32 Pa.Co. 261. 

R. I.—^Doyle V. Roy, 170 A. 91. 

S. D.—^Union Bond & Mortgage Co. v. 
Brown, 269 N.W. 474. 

Tex.—St. Louis & S. F. R. Co. v. Hale, 
206 S.W. 75, 109 Tex. 251, affirming 
(Civ.App.) 153 S.W. 411—Hidalgo 
County Drainage Dist. No. 1 v- 
Magnolia Petroleum Co., (Civ.App.) 
47 S.W.(2d) 875—^Texas Employers* 
Ins. Ass’n v. Evans, (Civ.App.) 2 
S.W.(2d) 566, conforming to an¬ 
swer to certified questions 298 S.W. 
516, 117 Tex. 113—^Lotto v. State, 
(Civ.App.) 208 S.W. 563. 

Vt.—^Reynolds v. Romano, 118 A. 810, 
96 Vt 222. 

Va.—^Morgan v. Pennsylvania R. Co., 
138 S.B. 566, 148 Va. 272—Scott v. 
Scott, 128 S.E. 599, 142 Va. 31— 
Davis Bakery v. Dozier, 124 S.E. 
411, 139 Va, 628—^Board of Sup’rs 
of Louisa County v. Profflt, 105 S. 
E. 666, 129 Va. 9. 

Wis.—Farmington Mut Fire Ins. Co. 
V. Gerhardt, 257 N.W. 595, 216 Wis. 
457 —Smithers v. Brunkhorst, 190 
N.W. 349, 178 Wis. 530. 

Wyo.—Grieve v. Huber, 266 P. 128, 
38 Wyo. 223. 

4 C.J. p 1356 note 55, 
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publication,79 by mail,SO or by posting,Sl and de- the defect involved was such that it rendered the 
fects, of whatever kind or nature, in the return proceedings wholly void and illegaLSS 

of process. The foregoing rule is equally applica- Defects in form. In accordance with the fore* 
e to extraor inary an summary proceedings as going rules a general appearance waives any de- 

to ordinary proceedings.83 ^ The fact that the de- partures from the form prescribed by law for the 

fects are such that they vitiate or void the proc- process,®® such as, irregularities in the signature,87 

ess in toto ordinarily does not prevent a waiver there- address,®® or indorsement,®® of the writ; the want 

of by a general appearance,®^ but a few cases are of a proper stamp,90 signature,9i or seal;®® the fail- 

to be found which have limited the effect of a gen- ure of a summons to run in the name of the state,®® 

eral appearance in this connection on the basis that to command the serving officer to summon defend- 


Service by nnanthorized person 

(1) A general appearance waives 
the defect that the summons was 
served by an unauthorized person.— 
State ex rel. Newell v. Cave, 1S9 S.W. 
1014, 272 Mo. 653, error dismissed 
Cave V. State of Missouri ex rel. 
Newell, 38 S.Ct 334, 246 U.S. 650, 62 
li.Ed, 921—State Board of Medical 
Examiners of New Jersey v. Gied- 
royc, 102 A. 906, 91 N.J.Law 61— 
Sherwood v. Coffey, 188 N.T.S. 159, 
196 App.Div. 908—4 C.J. p 1359 note 

87. 

(2) That the method of serving 
process may by statute be limited to 
service by officers does not inhibit an 
appearance and waiver of such serv¬ 
ice.—Scott V. Scott, 128 S.E. 599, 142 
Va. 31. 

Service on wrong person 
Where the summons has been serv¬ 
ed on the wrong person a general ap¬ 
pearance will waive the defect.— 
Sheffield Chamber of Commerce v. 
Hatch, 135 So. 165, 223 Ala. 237—Her¬ 
rick V. Wallace, 236 P. 471. 114 Or. 
520—4 C.J. p 1359 note 88. 

79i. U.S.—Burke v. Monumental Di¬ 
vision, No. 52, Brotherhood of Lo¬ 
comotive Engineers, (D.C.Md.) 273 
F. 707. 

Ala.—Miller v. Gaston, 103 So. 541, 
212 Ala. 519. 

D.C.—Newman v. Newman, 42 App. 
588. 

Pla.—Gulf View Apartments v. City 
of Venice, 145 So. 842, 108 Pla. 41 
—Mabson v. Mabson, 140 So. 801, 
104 Pla. 162. 

Ill.—People ex rel. Nelson v. Run- 
yard. 4 N.E.(2d) 371, 364 Ill. 256— 
People ex rel. McClusky v. Alton & 
E. R. Co., 194 N..E. 573, 359 Ill. 440 
—People V. Jones, 164 N.E. 835, 333 
Ill. 282. See Hansen v. Cole, 189 
Ill. App. 19. 

Kan.—^First Nat. Bank v. Hoover, 218 
P. 1003. 114 Kan. 394. 

Mo.—Silvey v. Silvey, 180 S.W. 1071, 
192 Mo.App. 179. 

JT.C.—Burton v. Smith, 132 S.E. 605, 
191 N.C. 599—Mills v. Housel, 85 S. 
E. 17, 168 N.C, 651. 

:>kl.—Squires v. Swanson, 37 P.(2d) 
276, 169 Okl. 390—Locke v. First 
Nat. Bank, 248 P. 869, 121 Okl, 38— 
Hill v. Persinger, 157 P. 744, 57 Okl. 
883—Oates v. Freeman, 157 P. 74, 


[ 57 Okl. 449—City Nat. Bank v. 

Sparks, 151 P. 225, 50 Okl. 648. 

4 C.J. p 1357 note 56. 

80. Ala.—Forrester v. Granberry, 
100 So. 551, 211 Ala. 402. 

Md.—^Wagner v. Scurlock, 170 A. 539, 
166 Md. 284. 

81. Ill.—Commissioners of McGee 
Creek Levee and Drainage Dist. v. 
Sides, 168 N.E. 283, 336 Ill. 267. 

La.—^Devant v. Pecou, 128 So. 700, 13 
La.App. 594. 

Posting by interested person 
The objection that the notice was 
not posted by a disinterested person 
as required by law is waived by a 
general appearance.—Commissioners 
of McGee Creek Levee and Drainage 
Dist V. Sides, 168 N.B. 283, 336 Ill. 
267. 

82. Colo.—Elder v. Eastwood, 216 P. 
542, 73 Colo. 489. 

Ill.—^Kunde v. Prentice, 160 N.E. 193, 
329 Ill. 82. 

Ky.—^Ebner v. Official Board of Meth¬ 
odist Episcopal Church of Pine- 
ville, 282 S.W. 785, 214 Ky. 70. 

La.—Modisette & Adams v, Lorenze, 
112 So. 397, 163 La. 505. 

Mich.—Orlich v. Stone, 224 N.W. 610, 
246 Mich. 487. 

Mo.—^Benz v. Phillips Pipe Line Com¬ 
pany, (App.) 47 S.W. (2d) 170. 

NT.—^Lonas v. Myers, 163 N.T.S. 390, 
98 Misc. 476, affirmed 162 N.T.S. 
1128, 176 App.Div. 945. 

Pa.—Locey v. Sterling Motor Truck 
Co. of Pittsburgh, 156 A. 730, 102 
Pa.Super. 148. 

W.Va.—^Damron v. Williamson Con¬ 
struction & Engineering Co., 153 S. 
E. 250, 109 W.Va. 122—^Jimerson v. 
Tincher, 108 S.E. 417, 89 W.Va. 41. 
4 C.J. p 1357 note 57. 

sa NT.—Grafton v. Brigham, 24 N. 

T.S. 54, 70 Hun 131. 

N.C.—^Hinsdale v. Underwood, 21 S.E. 

401, 116 N.C. 593. 

4 C.J. p 1359 notes 90-94. 

84. Mercer v. Motor Wheel Corpora¬ 
tion, 10 S.W. (2d) 852, 178 Ark. 383. 

85. Ill.—Coleen v. Figgins, 1 Ill. 19. 
Ind.—Wibright T. Wise, 4 Blackf. 

137. 

Minn.—Castle v. Thomas, 16 Minn. 
490. 

4 C.J. p 1357 note 59, 
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General appearance held not to cure 
defect where: 

(1) Process, served otherwise than 
as prescribed, was declared void by 
statute.—Beall v. Blake, 13 Ga. 217, 
58 Am.D. 513—Welman v. Polhill, R. 

M. Charlt. (Ga.) 235. 

(2) Process was served on Sunday. 
—^People v. Dewey, 50 N.T.S. 1013, 23 
Misc. 267. 

(3) Writ was made returnable at a 
time not authorized by law.—^Wil¬ 
liamson V. McCormick, 17 A. 591, 126 
Pa. 274, 277—4 C.J. p 1358 note 62. 

(4) Writ was made returnable to a 
court not in existence.—Coleen v. 
Figgins, 1 Ill. 19. 

86. U.S.—Montague Mfg. Co. v. Ten 
Weeges. (C.C.A.Va.) 297 F. 221. 

La.—Colligan v. Benoit, 128 So. 688, 
13 La.App. 612. 

N. C.—Hooker v. Forbes, 162 S.E. 903, 
202 N.C. 364. 

S.C.—Wright V. Lee, 94 S.E. 873, 108 
S.C. 357. 

4 C.J. p 1358 note 64. 

87. Colo.—^People v. District Court 
of Fourteenth Judicial Dist. of 
Colorado, 218 P. 912, 74 Colo. 48. 

NT.—^A. B. C. Steel Equipment Co. 
V. A. H. Schreiber Co., 268 N.T.S. 
828, 150 Misc. 124—Jaworower v. 
Rovere, 162 N.T.S. 1075, 98 Misc. 
377, affirmed 164 N.T.S. 515, 177 
App.Div. 740. 

4 C.J. p 1358 note 65. 

88. Hober v. Reikert, 162 N.T.S. 328, 
97 Misc. 637—4 C.J. p 1358 note 66. 

89. Omaha L. & T. Co. Sav. Bank 
V. Knight, 69 N.W. 933, 50 Neb. 342 
—4 C.J. p 1358 note 67. 

9a Andrews v. Powell, 27 Ind. 303— 
Topf v. King, 26 Ind. 391. 

91. NC.—Hooker v. Forbes, 162 S. 
E. 903, 202 N.C. 364. 

Wash.—Chehalis Coal Co. v. Laisure, 
166 P. 1158, 97 Wash. 422. 

92. Colo.—^People v. District Court 
of Fourteenth Judicial Dist. of 
Colorado, 218 P. 912, 74 Colo. 48. 

La.—Colligan v. Benoit, 128 So. 

688, 13 La.App. 612. 

4 C.J. P 1358 note 69. 

93 . State v. Thompson, 9 P.(2d) 628, 
135 Kan. 193—4 C.J* p 13«)8 note 70. 
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ant,94 to bear teste in the name of any judge,^5 or to 
mention the court from which it is issued.^® 

A variance between the process and the pleadings 
is generally held to be waived by a general appear¬ 
ance.® 7 

Misnomer or failure to name, A general appear¬ 
ance waives a misnomer in the process,®^ or an omis¬ 
sion of the Christian name of a party to a cause;®® 
and a voluntary appearance by one defendant waives 
the objection that the summons does not give the 
name of a codefendant who has not been served.^ 

Errors and objections as to time and place, A 
failure of the process to state the time,^ or place,® 
for appearance is waived by a general appearance 
as are also, objections to the time of issuing or serv¬ 
ing the process,^ or notice,5 making the return,® mak¬ 
ing entry of a writ,^ error in the process in the date 
thereof,® in naming the court to which it is return¬ 
able,® or in stating the time to appear,^® or to plead.^^ 
Likewise, a variance as to date between the sum¬ 
mons and the copy served is waived by an appear¬ 
ance to the merits.^® 

Use of wroftg writ, A general appearance waives 
the defect of commencing a suit by the use of a , 

94:. Montague Mfg. Co. v. Ten Wee- 
ges, (C.C.A.Va.) 297 P. 221. 

95. Sapp V. Parrish, 59 S.EJ. 821, 3 
Ga.App. 234. 

9a Dix V. Palmer, 5 How.Pr.(N.T,) 
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97. Hammond Lumber Co. v. Blood- 
good, 281 P. 1101, 101 CaLApp. 561 
—4 C.J. p 1363 note 52. 

In 2Srew York 

(1) It has been held that a general 
appearance waives such a variance 
where the summons and complaint 
are served together.—^Webb v. Mott, 

6 How.Pr. 439. 

(2) Even under such circumstanc¬ 
es, however, most of the cases ap¬ 
pear to be the other way.—^Tuttle v. 

Smith. 6 Abb.Pr. 329, 14 How.Pr. 395 
—^Bidder v. Whitlock, 12 How.Pr. 208, 

(3) If the summons is served alone 
a general appearance does not waive 
a variance between the summons and 
the complaint because defendant 
must serve a general notice of retain¬ 
er in order to get a copy of the com¬ 
plaint.—;*Shafer v. Humphrey, 15 How, 

Pr. 564—-Voorhies v. Scofield, 7 How. 

Pr. 51. 

(4) But a variance between the 
summons and the complaint cannot 
be taken advantage of before the 
summons is served.—^Freeman v. 

Young, 26 N.Y.Super. 666. 

(5) And where defendant joins is¬ 
sue and goes to trial, he waives any 
variance between the process and the 


wrong writ,i® as by using a capias or warrant instead 
of a summons,!^ a short instead of a long sum¬ 
mons,^® or vice versa, i® 

§ 18, Waiver of Defects and Irregulari¬ 

ties in Proceedings 

a. In general 

b. Organization or qualifications of court 

or judge 

c. Defects in parties 

d. Pleadings 

e. Venue 

a. In General 

Prior defects or irregularities fn the commencement or 
during the prosecution of the proceedings are usually 
waived by a general appearance which fails to contain an 
objection to such defects or irregularities; but there Is no 
waiver of substantive rights of the defendant or of lawful 
defenses to the action. 

Not only does a general appearance waive juris¬ 
dictional irregularities pertaining to the acquisition 
of jurisdiction of the person, as shown above in § 
17, but if it is made without objecting thereto it is 
usually held to waive any objections based on irreg¬ 
ularities or informalities in the commencement of an 
action,i7 or in other proceedings prior to the appear- 

Del.—Gears v. Ryan, 96 A. 756, 9 
Boyce 66. 

C.J. p 1358 note 78. 

Richards v. Davison, 45 App.D.C. 
395. 

©. Elder V. Eastwood, 216 P, 542, 73 
' Colo. 489. 

7. Riley v. Brusendorff, 116 N.E. 311, 
226 Mass. 310. 

8. Blalock V. Tidwell, 66 Ga. 517_ 

Sartorious v. Paper Mills Co., 73 
S.E. 854, 10 Ga.App. 522. 

91. Cobb V. York Ice Machinery Cor¬ 
poration, (Ala.) 159 So. 811. 

10. Tropical Inv. Co. v. Brown, 187 
P. 133, 45 CahApp. 205—4 C.J. p 
1359 note 80. 

11. Cal.—Abbott v. Kellogg, 123 P. 

I 227, 18 CaLApp. 429. 

N.Y.—Gardner v. Teller, 2 How.Pr. 

241. 

12. Kan.—Fra 2 ier v, Douglass, 48 P. 
36, 67 Kan. 809. * 

N.Y.—^Nemetty v. Naylor, 3 N.E. 497, 
100 N.Y. 562. 

13. United States v. One Studebaker 
Roadster, (D.C.Pa.) 31 P.(2d) 488 
—4 C.J. p 1368 note 73. 

14. Thorhill v. Stephany, 48 A. 673, 

66 N.J.Law 171—4 C.J. p 1358 note 
74. 

15. N.Y.—Ingersoll v. Gillies, 3 E. 

D. Smith 119. 

Pa.—Myers v. Stauffer, .6 Pa.Co. 667. 
19. Temple v. Myets, 16 Pa.Co. 232. 
17., Ala.—^Steele v,. Booker, 87 So. 
203, 205 Ala. 210. - 


pleading.—^Bloodgood v. Overseers of 
Poor, 12 Johns. 285—4 C.J. p 1363 
note 56. 

In Wisconsin it has been held that 
a variance between the process and 
the pleading is waived only where 
the complaint is served either with 
the summons or afterward on the ap¬ 
pearance of defendant.—^Pond du Lac 
V. Bonesteel, 22 Wis. 251—4 C.J. p 
1363 note 58. 

98. Ga.—^Executive Committee of 
Baptist Convention v. Smith, 165 
S.E. 573, 175 Ga. 543, affirming 161 
S.B. 143, 44 Ga.App. 184. 

Mass.—Dindio v. Meshaka, 175 N.E. 
170, 275 Mass. 112. 

Mich.—Pere Marquette Ry. Co. v. 

Ashley, 190 N.W. 642. 

N.H.—Wheeler v. Contoocook Mills 
Corporation, 94 A. 265, 77 N.H. 551. 
Tenn.—State v. Collier, 23 S.W.(2d) 
897, 160 Tenn. 403. 

4 C.J. p 1359 note 84. 

99. N.J.—Seely v. Boon, 1 N.J.Law 
161. 

N.Y.—Ballouhey v. Cadot, 3 Abb.Pr. 
(N.S.) 122. 

1. Nashua Sav. Bank v. Lovejoy, 46 
N.W. 411, 1 N.D. 211. 

. State v. McElhinney, 97 S.W. 159, 
199 Mo. 67—4 C.J. p 1358 note 77. 

8. Ristau, for Use of Ristau, v. 
Crew Levick Co., 167 A. 800, 109 Pa. 
Super. 357—4 CJ. p. 1369 note 82. 

4. Ark.—Crain v. St Francis-Levee 
Dist, 74 S.W.(2d) 970, 189 Ark. 721. 
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aiice,is such as, that it was commenced on Sundayi^ 
while another case was pending for the same cause of 
action,20 or without leave of court,or security for 
costs,22 or that the security was defective,23 that the 
manner of commencing suit was authorized only as 
against foreign corporations,24 that the service was 
procured by fraud,25 or that the complaint or decla¬ 
ration was not filed within the time allowed by law.26 
So too, a general appearance waives objections based 
•on a previous continuance or an adjournment,27 
the insufficiency of an order made on the trial by 
the court,23 error or irregularities in making a trans¬ 
fer from another court to the court in which the 
appearance is made,2 9 or a clerical error in a re¬ 
manding order.20 Other objections, likewise waiv¬ 
ed by general appearance, are those based on the 
impropriety of the form of the action or proceed¬ 


ing,2i the fact that the judge held a hearing on a 
demurrer in chambers in a county other than that 
in which the action was brought,22 or the fact that 
the cause was not tried at the proper time,23 or was 
not properly entitled34 

An appearance, however, does not affect the right 
of defendant to take any steps which one in court 
might properly take,35 or deprive him of the right 
to object to irregularities which seriously affect his 
substantial rights,23 or of which he had no knowledge, 
actual or constructive, at the time of his appear- 
ance.27 He may raise all lawful defenses to the 
action,23 or plead other matter in abatement ;29 and 
an appearance without more does not waive the ob¬ 
jection, apparent on the face of the record, that suit 
was prematurely brought,40 or that plaintiff had no 


Oa.—^Ubico Milling Co. v. Poythress, 
113 S.E, 815, 29 Ga.App. 134. 

Ky.—^Davis v. Hunter, 280 S.W. 943, 
213 Ky. 174. 

Mo.—Merchants* Savings & Loan 
Ass*n of Kansas City v. Ancona Re¬ 
alty Co., 78 S.W. (2d) 470, 229 Mo. 
App. 714, transferred (Mo.) 72 S.W. 
(2d) 797. 

4 C.J. p 1361 note 20. 

18. Ark.—Childs v. Linton, 252 S.W. 
21, 159 Ark. 529. 

•Conn.—^Foley v. George A. Douglas & 
Bro., 185 A. 70. 121 Conn. 377. 
Idaho.—Peak v. Haddock. 258 P. 555, 
44 Idaho 697. 

Ill.—^People V. Krueger, 253 Ill.App. 
372. 

Kan.—^N". A. Kennedy Butter Tub Co. 
V. First & Hamilton Nat. Bank of 
Ft. Wayne, Ind., 222 P. 754, 115 
Kan. 63. 

Aid.—^McLaughlin v. McGee, 101 A. 
682, 131 Md. 156. 

JVIass.—^New England Oil Refining Co. 
V. Canada Mexico Oil Co., 174 N.E. 
330, 274 Mass. 191. 

-N.J.—^Ferenga v. Moskowitz, 130 A. 
814—^Allara v. Stevens, 141 A. 668, 
104 N.J.Law 240. 

‘Okl.—Chicago R. I. & P. Ry. Co. v. 
Austin, 163 P. 517, 63 Okl. 169, L.R. 
A.1917D 666. 

Pa.—^In re Report of Auditors of 
Susquehanna County, 187 A. 78, 128 
Pa.Super. 195—Ryder v. Sondheim- 
er, 24 Pa.Dist. 728, 42 Pa.Co. 534. 
Tex.—^Posey v. Plains Pipe Line Co., 
(Civ.App.) 39 S.W.(2d) 1100—Mer¬ 
chants* & Manufacturers’ Inter-In¬ 
surance Alliance v. Hansen, (Civ. 
App.) 258 S.W. 257. 

19. Venable v. Ebenezer Baptist 
Church, 25 Kan. 177. 

SIOl Morgan v. Hoey, 177 N.W. 200, 
209 Mich. 655. 

21. Ill.—^Bishop V. People, 65 N.E. 
421, 200 Ill. 33. 

Mich.—^Attorney-General v. Booth, 106 
N.W. 868, 143 Mich. 89. 


N.T.—Hubbell v. Dana, 9 How.Pr. 
424. 

4 C.J. p 1361 note 22. 

22. State v. District Court of Fourth 
Judicial Dist of New Mexico in and 
for Guadalupe County, 239 P. 452, 
31 N.M. 82—4 C.J. P 1362 note 30. 

23. Ingersoll v. Gillies, 3 RD.Smith 
(N.T.) 119—4 C.J. p 1362 note 31. 

24. Pryce v. New York Security Ins. 
Co., 29 Wis. 270. 

25. Neb.—Edgar v. Anthes, 191 N.W. 
682, 109 Neb. 546. 

N.C.—^Economy Electric Co. v. Auto¬ 
matic Electric Power & Light 
Plant, 118 S.E. 3, 185 N.C. 534. 

26. Paddleford v. Cook, 38 NW. 137, 
74 Iowa 433—4 C.J. p 1361 note 24. 

27. Del.—^Deputy v. Betts, 4 Del. 
352. 

Mich.—Gilmore v. Lichtenberg, 88 N. 

W. 629, 129 Mich. 275. 

4 C.J. p 1362 note 27. 

23. Cuddy v. Becker, 124 N.W. 1071, 
146 Iowa 250—4 C.J. p 1362 note 29. 

29. Ark.—Childs v. Linton, 252 S.W. 
21, 159 Ark. 529. 

Tex.—Bluitt V. Pearson, (Civ.App.) 
8 S.W.(2d) 310. 

30. Levinson v. Sands, 81 Ill.App. 
578. 

31. U.S.—^U. S. V. One Studebaker 
Roadster, (D.C.Pa.) 31 P.(2d) 488 
—^Lancaster v. Police Jury, Parish 
of Avoyelles, State of Louisiana, 
(D.C.La.) 254 F. 179. 

Cal.—^Roberts v. Buckingham, 156 P. 
1018, 172 Cab 458. 

La.—^Ford v. Russell, 128 So. 310, 13 
La.App. 390. 

Mo.—^IVIerchants* Savings & Loan 
Ass’n of Kansas City v. Ancona Re¬ 
alty Co., 78 S.W.(2d) 470, 229 Mo. 
App. 714, transferred (Mo.) 72 S.W. 
(2d) 797, 

N.C.—State v. Gant, 159 S.B. 427, 201 
N.C. 211. 
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Va.—Commonwealth v. Herbert, 103 
S.E. 645, 127 Va. 291. 

4 C.J. p 1362 note 34. 

Improper use of cross complaint 
waived where cross defendant fully 
appeared thereto without objection. 
—^Roberts v. Buckingham, 156 P. 1018, 
172 Cal. 458. 

Use of mle to show cause instead of 
monition and attachment 
The fact that a narcotic agent seek¬ 
ing to confiscate automobile, asks a 
rule to show cause, instead of moni¬ 
tion and attachment, in accordance 
with the proper practice is immate¬ 
rial, where owner appears and an¬ 
swers.—^U. S. V. One Studebaker 
Roadster, (D.C.Pa.) 31 F.(2d) 488. 

32. Peak V. Haddock, 258 P. 555, 44 
Idaho 697. 

33. Ill.—^Jensen v. Fricke, 24 NE. 
515, 133 Ill. 171. 

W.Va.—McDermitt v. Newman, 61 S. 

E. 300, 64 W.Va. 195. 

4 C.J. p 1362 note 35. 

34. Executive Committee of Baptist 
Convention v. Smith, 165 S.E. 573, 
175 Ga. 543, affirming 161 S.E. 143, 
44 Ga.App. 184—4 C.J. p 1362 note 
36. 

3Sw Pottash V. Albany Oil Co., 118 A- 
317, 274 Pa. 384. 

36. Griffin v. Jones, 147 P. 1024, 45 
Okl. 305. 

37- Krakowsky v. Margolis, 237 N. 
W. 28, 255 Mich. 3. 

33. Roth V. Scruggs, 106 So. 182, 214 
Ala. 32—Steele v. Booker, 87 So. 
203, 205 Ala. 210. 

39. Ex parte Tucker, 94 So. 276, 208 
Ala. 428, denying certiorari Tucker 
V. Quick, 94 So. 275, 18 Ala.App. 
663. 

40. Randolph v. Cook, 2 Port (Ala.) 
286. 

AppearaiLoe plus pleading to merits 
waives right subsequently to plead 
in abatement that action was prema- 
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right to sue defendant^^ 

An appearance and return to a rule to show cause, 
when made in obedience to the order of the court, 
cannot be given effect as a consent to an unauthoriz¬ 
ed mode of trial^s 

b. Organization or QnaMcations of Court or 

Judge 

Improper organization of the court or disqualification 
OP lack of authority of the judge are waived by a general 
appearance without objecting thereto at that time. 

A general appearance operates as a waiver of ob¬ 
jections to the organization of the court,or to the 
authority^^ or qualifications^ 5 of the judge hold¬ 
ing it, unless the objection is taken at the time of 
the appearance.-^® 

c. Defects in Parties 

Omissions of necessary or proper parties or Irregulari¬ 
ties In substituting or adding new parties are waived by 
their voluntary appearance; but the objection that there 
is lack of capacity to sue or be sued cannot be waived In 
this manner. 

The omission of a necessary^*^ or proper,party to 
an action is cured where such party voluntarily ap¬ 
pears and pleads. Irregularities in substituting a par¬ 


ty,^9 or in bringing in a new party,®® are likewise 
cured by the appearance of such party. An appear¬ 
ance and pleading by the administrators of a de¬ 
cedent are a waiver of the objection that defend¬ 
ant was dead when the suit was instituted.®^ How¬ 
ever, it has been held that a general appearance does 
not waive the point that the defendant is not a suable 
entity,®^ or that the plaintiff lacks the legal capacity 
to act as such;®® but it has been held that a general 
appearance by an unincorporated association waives 
the objection that it has not the legal capacity to be 
sued.®4 

d. Pleadings 

A general appearance waives format defects In the 
pleadings and irregularities in making amendments; but 
It does not necessarily waive the failure of a pleading to 
allege a cause of action, or jurisdictional facts, or the 
entire want of pleadings. 

While a general appearance, even when not made 
until after judgment,®® does not cure an objection 
that pleadings do not state a cause of action,®® or 
that there is a total failure to name or designate the 
adverse parties,®*^ it is often held to waive all ob¬ 
jections to the mere form of the pleadings not 
raised by the appearance,®® a misnomer of defend¬ 
ant in the pleading,®® a belated filing of the peti- 


turely brought.—^Benson Paint & 
Varnish Co. v. American Surety Co. 
of New York, 142 So. 767, 225 Ala. 
353 . 

4a. Grant v. Carpenters* District 
Council of Pittsburgh and Vicinity, 
185 A. 273, 322 Pa. 62—4 C.J. p 1362 
note 38. 

42. Palmetto Bank & Trust Co. v. 
McCown-Clark Co., 141 S.E. 155, 143 
S.C. 98, 

DetennixLatioiL of ownership on snm- 
mary process 

Where in supplementary proceed¬ 
ings judgment creditors take out a 
rule to show cause on a third person 
claiming an interest in the property 
such person’s appearance and return 
of the rule is not a waiver of his 

rierht to have his oro-oertv rie-hts arh- 

judicated' according to regular proce¬ 
dure rather than in a summary man¬ 
ner.—Palmetto Bank & Trust Co. v. 
McCown-Clark Co., 141 S.E. 155, 143 
S.C. 93. 

43L McDemore v. Scales, 8 So. 844, 
68 Miss. 47—4 C.J. p 1362 note 39. 

44- Mont.—State v. District Court of 
Fourteenth Judicial Dist. in and 
for Meagher County, 257 P. 1014, 
80 Mont. 97. 

N.J.—Allara v. Stevens, 141 A. 668, 
104 N.J,Law 240. 

4 C.J. p 1362 note 40. 

45. Bluitt V. Pearson, (Tex.Civ.App.) 
8 S.W.(2d) 310—4 C.J. p 1362 note 
40. 


46. Beeves v. State, 267 S.W. 666, 
114 Tex. 296, reversing (Civ.App.) 
258 S.W. 577. 

47- Ga.—Brewer v. Bay, 101 S.E. 667, 
149 Ga. 596. 

Ky.—Davis v. Hunter, 280 S.W. 943, 
213 Ky. 174. 

N.M.—^Toung V. Vail, 222 P. 912, 29 N. 

M. 324, 34 A.L.B. 980. 

4 C.J. p 1362 note 41. 

45, Ga.'—^Brunswick v. Finney, 64 
Ga. 317. 

Ind.—^Moyer v. McCullough, 1 Ind. 
339. 

49- Steele v. Booker, 87 So. 203, 205 
Ala. 210—4 C.J. p 1362 note 43. 

50- Ill.—^Underwood v. Deahl, 263 
Ill.App. 379. 

Md.—^McLaughlin v. McGee, 101 A. 

JM-cvree. xu± a. 
N.Y.—Travlos v. Commercial Union 
of America, 217 N.Y.S. 459, 217 App. 
Div. 352. 

4 C.J. p 1362 note 44. 

51. Young V. Citizens’ Bank, 31 Md. 
66 . 

52. Ala.—Grand International Broth¬ 
erhood of Locomotive Engineers v. 
Green, 89 So. 435, 206 Ala. 196. 

Ky.—^Nunn v. City of Louisville, 105 
S.W. 119, 31 Ky.L. 1293. 

53. Pearson v, Anthony, 254 N.W. 10, 
218 Iowa 697. 

54. Herald v. Glendale Lodge No. 
1289, B. P. O. E. of United States, 
189 P. 329, 46 Cal.App. 325* 
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55. Fildew Milner, 109 P. 1092, 5T 
Or. 16. 

56. Minn.—Gunther v. Bullis, 217 N*. 
W. 119, 173 Minn, 198. 

Pa.—^Nunamaker v. Finnegan, 168 A^ 
482, 110 Pa.Super. 404. 

4 C.J. p 1363 note 47. 

57. Winning v. Silver Hill Oil Co.,. 
108 S.E. 593, 89 W.Va. 70. 

58. Cal.—^Leaf v. Superior Court in. 
and for Los Angeles County, 56 P. 
(2d) 243, 12 Cal.App.(2d) 712. 

Ill.—^North Richland Drainage Dist. 

V. Karr, 117 N.E. 770, 280 Ill. 567— 
People V. Krueger, 253 Ill.App. 372.. 

Mich.—In re Charles' Estate, 229 N. 

W. 425, 250 Mich. 5. 

Pa.—^Nevin v. Catanach, 107 A. 856> 
i'a.-^iNeyin 'Jatanacn. ±u'/ a. xsBv 
U tah.—First Nat. Bank v. Boley, 61 
P.(2d) 621, followed in Boley v. 
District Court of Second Judicial’ 
Dist. in and for Morgan County, 61 
P.(2d) 624. 

4 C.J. p 1362 note 45. 

59. Cal.—^Herald v. Glendale Lodge- 
No. 1289, B. P. O. E. of United. 
States, 189 P. 329, 46 CaLApp. 325. 

Ga.—^Executive Committee of Bap¬ 
tist Convention v. Smith, 165 S.E. 
573, 175 Ga. 543, affirming 161 S.E. 
143, 44 Ga.App. 184. 

Ind.—Commercial Union Assur. Co.,. 
Limited, of London, England, v. 
Schumacher, 119 N.E. 532, 71 Ind.. 
App. 526. 
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tion,®® irregularities in bringing in new matter by 
amendment,or an objection that an amendment sets 
up a new cause of action,62 or that notice was not giv¬ 
en of the filing of an amendment to the pleadings.62 
The objection that a pleading fails to allege necessary 
jurisdictional facts is waived if defendant enters an 
appearance without objecting thereto at a time when 
it would have been possible for him to have raised 
the objection,64 but if the appearance is entered at 
a time when it would have been impossible for him 
to have made the objection it does not effect a waiver 
thereof.65 

Want of pleadings. Except where the record 
shows that defendant expressly waived all service 
of writ or pleadings, 66 a general appearance and a 
judgment of nil dicit, or a judgment by default, does 
not cure the failure to file a declaration ;67 but an ob¬ 
jection based on a want of pleadings will be cured 
where trial is had on issue joined,6S as under such 
circumstances it will be presumed that the plead¬ 
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ing was dispensed with or Iost;69 and a failure to 
deliver a copy of the petition to the defendant when 
the process is served is waived by a general appear- 

ance.70 

e. Venne 

(1) In general 

(2) Change of venue 

(1) In General 

A general appearance by some act which goes to the 
merits and does not raise the question of venue when It 
could have been raised waives the right to subsequently 
raise the objection that the venue was wrong; but a pure¬ 
ly formal appearance which is merely the equivalent of 
service of process, and no more, does not waive such ob¬ 
jection, and an exception is sometimes recognized with re¬ 
spect to local actions. 

Unless there is a stipulation reserving to defend¬ 
ant the right to object to venue,7i the circumstances 
are such that no objection can properly be made to 
the venue at the time of the appearance, ^2 or the 


N.H.—^Wheeler v. Contoocook Mills 
Corporation, 94 A. 265, 77 N.H. 551. 
4 C.J. p 1363 note 51. 

60. Glade v. General Mut. Ins. Ass’n 
of Des Moines, 246 N.W. 794, 216 
Iowa 622, 

Appearance to demand dismissal on 
this ground 

An appearance by defendant to de¬ 
mand a dismissal of the case on the 
ground that the petition was filed 
too late will not operate to waive this 
objection.—Read v. Rousch, 179 N.W. 
84, 189 Iowa 695. 

61. Beck V. Stephani, 9 How,Pr.(N. 
T.) 193. 

612. Steele v. Booker, 87 So. 203, 205 
Ala. 210—4 C.J. p 1362 note 28. 

63. State v. District Court of Four¬ 
teenth Judicial Dist. in and for 
Meagher County, 257 P. 1014, 80 
Mont. 97—4 C.J. p 1362 note 33, 

6A N.T.—^Yager v. Yager, 212 N.Y. 
S. 707, 214 App.Div. 671, reversing 
212 N.Y.S. 263, 125 Misc. 773. 

Tex.—^Bell Oil & Refining Co. v. Con¬ 
ner, (Civ.App.) 245 S.W. 1036. 
Waiver by motion to dismiss for no 
cause of action 

The failure of a petition to allege 
necessary jurisdictional facts is 
waived where defendant appears and 
moves to dismiss on the sole ground 
that the petition does not state suf¬ 
ficient facts to constitute a cause of 
action.—^Yager v. Yager, 212 N.Y.S. 
707, 214 App.Div. 671, reversing 212 
N.Y.S. 263, 125 Misc. 773. 

65. Kessler v. J. & A Stone Realty 
Co., 175 N.Y.S. 283—4 C.J. P 1363 
note 49. 

Notice of appearance and demand 
for complaint does not waive the 
right to object to the complaint when 


it is subsequently served on the 
ground that it fails to contain a nec¬ 
essary jurisdictional allegation as to 
the defendant’s residence.—^Kessler 
V. J, & A Stone Realty Co., 175 N.Y.S. 
283. 

66. Walker v. IDng, 2 Miss. 17. 

67. Emanuel v. Ketchum, 21 Ala. 
257—4 C.J. P 1363 note 59. 

63. Ducote V. Ducote, 165 So. 133, 
183 La. 886—4 C.J. p 1364 note 61. 
See Davis Milk Machinery Co. v. 
Tappen, 200 IlLApp. 464. 
ea. Thomas v. Bibb, 44 Ala. 721. 

70. Parker-Washington Co. v. Cecil, 
236 S.W. 1100, 208 Mo.App. 496. 

71. Barnett v. Colonial Hotel Bldg, 
Co., 119 S.W, 471, 137 Mo.App. 636. 

72. Ga.—Christian v. Terry, 138 S.E. 
244. 36 Ga.App. 815. 

Ill.—Bowers v. Dunlap, 206 IlLApp. 
557. 

Mich.—^Brennen v. Livingston Circuit 
Judge, 201 N.W. 467, 229 Mich. 426. 
j^Io.—^Roberts v. American Nat. As- 
sur. Co., 212 S.W. 390, 201 Mo.App. 
239. 

Tex.—Texas Land & Development Co. 
V. Myers, (Civ.App.) 239 S.W. 303, 
error granted. 

Freparatiou for trial before plea to 
venue can be filed 
The fact that defendant serves no¬ 
tice to take, and does take, deposi¬ 
tions, and enters into a stipulation as 
to certain facts, although an appear¬ 
ance which would waive defects in 
service or process, does not waive the 
right to file a plea to the jurisdiction 
because of improper venue on the 
first day of court, and the return day 
of the writ when this is the earliest 
possible time that defendant could 
have filed such a plea or raised the 
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objection. ‘Tn the case at bar the 
objection strikes at the action itself, 
which action appears all right on the 
face of things, and will be perfectly 
good if the defendant does not obey 
the summons and come into court 
prepared with all defenses which may 
be required. Hence its preparation 
therefor ought not to deprive it of 
the right to object to the venue, when 
the objection is made at the first op¬ 
portunity, and before the court is re¬ 
quested to do anything else in the 
case. In such circumstances, the de¬ 
fendant has done nothing which in 
any way implies or concedes that the 
court may proceed regardless of the 
venue.”—^Roberts v. American Nat. 
Assur. Co., 212 S.W. 390, 392, 201 Mo. 
App. 239. 

Appearance to chancery suit subse. 
quently transferred, to law side 
when venue wrong only in law 
action 

Where an action is improperly 
brought in chancery in a county other 
than defendant’s residence, such ven¬ 
ue being proper only in chancery 
suits, and defendant appears and 
pleads in the chancery suit, which 
being held not properly brought in 
chancery is transferred to the law 
court, he is not precluded from plead¬ 
ing in the law court that there is 
lack of jurisdiction because the suit 
must be brought in the county of his 
residence.—Brennen v. Livingston 
Circuit Judge, 201 N.W. 467, 229 Mich. 
426. 

Where resideut defendant is stzick- 
en after appearance so that nonresi¬ 
dent defendant thereafter becomes 
entitled to have the action trie^n the 
county of his residence his prior ap¬ 
pearance does not waive that right 
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objection is properly raised when the appearance is 
first made, *^3 a general appearance by some act which 
goes to the merits, does not raise the objection and 
implies that the court has jurisdiction to proceed 
with the cause is ordinarily a waiver of the objec¬ 
tion that the venue is wrong/^ v/hether it be because 
defendant is privileged to be sued only in the county 
or district of his domicile,'^® or in a particular 


court because defendant is sued in a different 
county or court, when the cause of action arose in 
another county than the one in which suit is 
brought,77 or because the action is brought in a coun¬ 
ty or district in which neither plaintiff nor defendant 
resides and this is so although defendant subse¬ 
quently seeks to withdraw his appearance.79 In some 
states, however, defendant may subsequent to a gen- 


—Christian v. Terry, 13S S.E. 244, 36 
Ga,App. 815. 

73- Mo.—^Davis v. Wechsler, 44 S.Ct. 
13, 263 U.S. 22, 68 L.Ed. 143. re¬ 
versing Wechsler v. Davis, 239 S. 
W. 554, 209 Mo.App. 570. 

N.Y.—Miller v. Katz, 256 N.Y.S. 654, 
143 Misc. 411. 

Tex.—Ruby v. Martin, (Civ.App.) 44 
S.W.(2d) 824—Spears v. Wood, 

(Civ.App.) 284 S.W. 297. 

■Wash.—State v. Superior Court for 
Klickitat County, 193 P. 676, 113 
Wash. 244. 

4 C.J. p 1360 notes 3, 4—67 C.J. p 93 
note 59, p 94 note 68. 

Objection to amendment after demur¬ 
rer for lack of jurisdiction is 
sustained 

If a general demurrer is sustained 
on the ground of lack of jurisdiction, 
plaintiff, by amending, waives any 
error, and defendant may object to 
venue under the petition as amended. 
—Kyd V. Exchange Bank of Cortland, 
76 N.W. 1058, 56 Neb. 657—Dunn v. 
Hazlett. 4 Ohio St. 435. 

Objection to jurisdiction while an^ 
swering to merits precludes a waiver 
of the right to object to the venue.— 
Johnson v. Toledo, etc., R. Co., 5 Ohio 
N.P.(N.S.) 347. 

General appearance required when 
change of venue is demanded is in or¬ 
der to secure jurisdiction over de¬ 
fendant in the proper county, and to 
disclose good faith and an actual in¬ 
tention to defend the action, and is 
not to be construed as a general ap¬ 
pearance which submits the cause 
and the person sued to the jurisdic¬ 
tion of the court of the wrong coun¬ 
ty.—State V. Superior Court for 
Klickitat County, 193 P. 676, 113 
Wash. 244. 

Plea of privilege 

(1) “When a party files a plea of 
privilege, he is deemed to have made 
his appearance in the case, and that 
shall be considered a full appearance 
for every purpose except as a waiver 
of the right to a change of venue.”— 
Ruby V. Martin, (Tex.Civ.App.) 44 S. 
W.(2d) 824. 

(2) A plea of privilege is not 
changed into a general appearance 
which waives the question of venue 
by reason of the fact that it alleges 
that a suit against a codefendant is a 
separate and independent cause of 
action so that plaintiff could not by 
joining defendant with codefendant 


sue the former in a county other than 
that of his residence.—Spears v. 
Wood, (Tex.Civ.App.) 284 S.W. 297. 

(3) So, too, an allegation that a lo¬ 
cal defendant has been improperly 
impleaded for the fraudulent purpose 
of fixing venue in a county other than 
that of defendant’s residence cannot 
be construed into an appearance on 
the merits or a waiver of defendant’s 
plea of privilege.—^Texas Land & De¬ 
velopment Co. V- Myers, (Tex.Civ. 
App.) 239 S.W. 303, error granted. 

Substituted defendant’s adoption of 
original defendant’s objection to 
venue 

A substituted defendant appearing 
and adopting the answer of the orig¬ 
inal defendant, in which answer the 
question of venue is properly raised, 
does not thereby waive his right to 
object to the suit being brought in 
the wrong venue.—^Davis v. Wechs¬ 
ler, 44 S.Ct 13. 263 U.S. 22, 68 L.Ed. 
143, reversing Wechsler v. Davis, 239 
S.W. 554, 209 Mo.App. 570. 

74. U.S.—^J. B. McCrary Co. v. Nash¬ 
ville Bridge Co., (C.C.A.Ala.) 64 P. 
(2d) 385—^Hireen v. Interstate 

Transit Lines, (D.C.Cal.) 52 F.(2d) 
182—^Nelson v. Braughler, (D.C. 
Cal.) 35 P.(2d) 779—Bretz v. Bal¬ 
timore & O. R. Co., (D.C.Del.) 19 F. 
(2d) 960—^Brookings State Bank v. 
Federal Reserve Bank of San Fran¬ 
cisco, (D.C.Or.) 291 F. 659. 

Ark.—Harris v. Smith, 202 S.W. 244, 
133 Ark. 250. 

D.C.—Lyman v. Knickerbocker Thea¬ 
tre Co. of Washington, D. C., 65 
App.D.C. 323, 5 F.(2d) 538. 

Ga.—^Northern Contracting Co. v. 

Maddux, 87 S.E. 892, 144 Ga. 686. 
Mich.—Ovavez v. Patrons* Mut Fire 
Ins. Co., 206 N.W. 503, 233 Mich. 
305. 

Mont.—State v. District Court of 
Thirteenth Judicial Dist in and for 
Yellowstone County, 222 P. 444, 69 
Mont 415. 

N.Y.—^Lewis v. Esch, 279 N.Y.S. 77, 
155 Misc. 212. 

N.C.—Tuclier v. Eatough, 120 S.E. 67, 
186 N.C. 505. 

Okl.—Blackwell Milling & Elevator 
Co. V. Cannon, 224 P, 342, 98 Okl. 
154. 

Tex.—Anderson, Clayton & Co. v. 
State ex rel. Allred, 62 S.W. (2d) 
107. 122 Tex. 530—^Bailey v. Hem¬ 
bree, (Civ.App.) 285 S.W. 858. 
Wash.—^State' v. Superior Court for 


Pierce County, 185 P. 623, 108 
Wash. 666. 

4 C.J. p 1359 note 96—6 C.J. p 98 
note 41—67 C.J. p 93 notes 63-58, 
p 94 notes 65, 73. 

After going to trial on merits no 
objection can be raised that the venue 
was wrong.—First Nat Bank of 
Charlotte v. Morgan, (N.C.) 10 S.Ct 
37, 132 U.S. 141, 33 L.Ed. 282—Mc=- 
Minn v. Hamilton, 77 N.C. 300—^Pen¬ 
nell V. Guffey, 25 A. 785, 155 Pa. 38. 

Answer to cross action of code- 
fendaut is a waiver of any objection 
to the venue.—^Dodson v. Isensee, 
(Tex.Civ.App.) 273 S.W. 634. 

75. U.S.—^Ramsey . v. Home Mortg. 

Co., (D.C.N.C.) 47 F.(2d) 621, re¬ 
versed on other grounds (C.C.A.) 
Home Mortg. Co. v. Ramsey, 49 P. 
(2d) 738—^Kincaid v. U. S., (D.C. 
La.) 35 P.(2d) 235—Brookings 

State Bank v. Federal Reserve 
Bank of San Francisco, (D.C.Or.) 
291 F. 659. 

Kan.—Hahn v. Steinecke, 180 P. 204, 
104 Kan. 660. 

Mich.—Cleveland Cooperage Co. v, 
Detroit Milling Co., 209 N.W. 144, 
235 Mich. 57. 

Okl.—Simpson v. Elsing, 37 P.(2d) 
267, 169 Okl, 391—Oklahoma Ry. 
Co. V. Boyd, 282 P. 157, 140 Okl. 45 
—^Henderson v. Pebworth, 216 P. 
472, 90 Okl. 187—^Bilyeu v. Branson, 
206 P. 898, 86 Okl. 212. 

Porto Rico.—^Antonetti v, Foote, 16 
Porto Rico 562. 

4 C.J. p 1360 note 97. 

76. U.S.—^Nelson v. Braughler, (D. 
C.Cal.) 35 F.(2d) 779. 

Wis.—Jones v. Citizens’ Savings & 
Trust Co., 171 N.W. 648, 168 Wis. 
646. 

4 C.J. p 1360 note 98. 

77. Ga.—^East Tennessee, etc,, R. Co. 
V. Suddeth, 12 S.E. 682, 86 Ga. 388. 

Mo.—Rippstein v. St. Louis Mut Ij. 

Ins. Co., 57 Mo. 86. 

N.C.—Green v. Mangum, 7 N.C. 39. 

78. U.S.—^Bretz v. Baltimore & O. R. 
Go.. (D.C.Del.) 19 F.(2d) 960. 

Mass.—^Neafsey v. Stone, 174 N.E. 
278, 274 Mass. 235. 

Mich.—Harvey v. Stewart, 244 N.W. 

231, 260 Mich, 66. 

4 C.J. p 1360 note 1. 

79. East Tennessee, V. & Ga. Ry. Co. 
V. Suddeth, 12 S.E. 682, 86 Ga. 388. 
Withdrawing plea to merits does. 

not place defendant in a position to* 
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eral appearance tender liis plea of privilege as to 
venue if that right has not been expressly or im¬ 
pliedly waived by trial on the merits or default in 
pleading after appearance.^^^ A purely formal ap¬ 
pearance by the acceptance of service of process, be¬ 
ing merely the equivalent of personal service, does 
not prevent defendant from objecting to the venue 
and under statutes providing that a motion to quash 
is an entry of appearance, and that an appearance 
shall have the effect of service of citation, it has been 
held that such appearance is merely that which a 
proper service of citation -would have produced, and 
that it does not have the effect of waiving a plea of 
privilege,^^ although some authorities hold other- 
wise.^3 The right of one defendant to be sued in 
the county of his residence is not affected or waiv¬ 
ed by an appearance by a codefendant.^^ An appear¬ 
ance and waiver of objections to the venue in one 
cause of action is not a waiver of venue with respect 
to different and independent causes of action,^5 and 
an appearance to the merits in the federal court, after 
a removal thereto, is not a waiver of the right to 
later file a plea of privilege in the state court upon the 
case being subsequently remanded to that court.^6 

While there are cases to the contrary,^7 it is some¬ 
times held that where the action is a local one which 
must be brought in the jurisdiction in which it arises 
or the subject-matter is located an appearance is no 
waiver of defendant’s right to object to the failure 
to so bring it^S 

(2) Change of Venue 

A general appearance does not necessarily preclude a 
subsequent motion for change of venue, but errors In 
•granting or denying a change of venue or transfer are 
ordinarily waived by a general appearance after the order 
lias been made. 

A general appearance does not necessarily preclude 



a subsequent motion for a change of venue, where 
such motion is otherwise made in apt time but an 
appearance after a motion for a change of venue is 
denied will be regarded as a waiver of the objec¬ 
tion to the ruling of the court^® However, where a 
timely and proper motion for change of venue is over¬ 
ruled, defendant does not enter an appearance which 
waives the objection by taking other steps which 
are merely additional efforts to procure a correct de¬ 
termination of the same question,but if after such 
ruling he takes steps not coerced by the erroneous 
decision of the trial court he thereby enters a general 
appearance which constitutes a full submission to the 
jurisdiction of the court and waives the question of 
wrong venue.92 

Where a change of venue or transfer of the cause 
has been obtained to a court having jurisdiction of 
the subject-matter a general appearance therein 
waives any error in granting the change or mak¬ 
ing the transfer, after the order of transfer has been 
made.93 It has further been held that a general ap¬ 
pearance after a second change of venue is a waiv¬ 
er of the objection to the jurisdiction of both 
courts,34 and also of the objection that the statute 
does not authorize such change but it seems that if 
the statute provides for only one removal of the same 
cause a second change will be deemed to be unau¬ 
thorized and an appearance after the change will not 
waive objection thereto.36 An appearance of the 
parties and the trial of the cause does not waive ob¬ 
jection to a change of venue where the record does 
not show the order of the court granting the same.37 

Where a cause transferred to another court is re¬ 
manded to the court originally granting the change, 
the latter court acquires jurisdiction of defendant by 
his general appearance and if the remand is made 
on the application of defendant, the case stands for 


raise the question of venue at a sub¬ 
sequent term.—^East Tennessee, V. & 
-G. Ry. Co. V. Suddeth, 12 S.E. 6S2, 86 
Oa. 388. 

50. Okeechobee County v. Florida 
Nat. Bank of Jacksonville, 150 So. 
124, 112 Fla. 309. 

51, Cooper V. Colorado & S. Ry. Co., 
<Tex.Civ.App.) 298 S.W. 612—67 C. 
J. p 131 note 39. 

Sa. Cooper v. Colorado & S. Ry. Co., 
supra—67 C.J. p 131 note 40. 

SS. Grayburg Oil Co. v. Piland, (Tex. 
Civ.App.) 300 S.W. 666—^Devereaux 
V. Rowe, (Tex.Civ.App.) 293 S.W. 
207. 

Metzger v. Mann, 34 S.W. (2d) 
1069, 183 Ark. 40. 

SS. Durabilt Steel Locker Co. v. 
Berger Mfg. Co., (D.C.Ohio) 21 F. 
<2d) 139. 


86L Bishop-Babcock Sales Co. of 
Ohio V. Lackman, (Tex.Civ.App.) 
4 S.W.(2d) 109. 

87. State V. Superior Court for 

Pierce County, 185 P. 623, 108 
Wash. 666—4 C.J. p 1360 note 7. 

88. Robinson v. Mead, 7 Mass. 353— 
67 C.J. P 94 note 69. 

88. People V. Second Judicial List, 
Ct., 69 P. 597, 30 Colo. 123—4 C.J. 
p 1360 note 5. 

9a State V. Superior Court for 

Klickitat County, 193 P. 676, 113 
Wash. 244—4 CJ. P 1361 note 15. 

91, State V. Superior Court for 

Klickitat County, supra. 

92, State V. Superior Court for 

Klickitat County, supra. 

SCovin^r new attachment bond 
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from plaintiff as a general appearance 
submitting to the jurisdiction of the 
court of the wrong county.—State v. 
Superior Court for Klickitat County, 
193 P. 676. 113 Wash. 244. 

S3, Mont.—Great Northern Ry. Co. 
V. Hatch, 38 P.(2d) 976, 98 Mont. 
269. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Austin, 163 P. 517, 63 Okl. 169, L.R. 
A.1917D 666. 

4 C.J. P 1361 note 11. 

94. Yater v. State, 58 Ind. 299. 

95. Schaeffner’s Est„ 45 Wis. 614. 
sa Johns V. Johns, 17 Fla. 806. 

97. Collier v. Wilson, 56 Mo.App. 
420. 

98. Lake Erie, etc., R. Co. v. Low- 
der, 34 N.E. 447, 7 Ind.App. 637. 
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trial in the court originally granting the change, as if 
defendant had appeared and answered there.^^ 

§ 19. -After Abatement, Dismissal, or 

Discontinuance 

a. Abatement 

b. Discontinuance or dismissal 

a. Abatement 

An appearance by a personal representative of a party 
after the latter's death confers jurisdiction over the repre¬ 
sentative and waives ail irregularities in revival proceed¬ 
ings against him. An appearance by defendant waives 
Irregularities In proceedings to revive in favor of the 
representative of a deceased plaintiff. 

A personal representative who voluntarily appears 
after the death of his decedent, who was a party to 
an action, thereby waives the service of process or 
notice,1 and any defects or informalities in the pro¬ 
ceedings looking to a revival.^ Likewise, a subse¬ 
quent general appearance by defendant is a waiv¬ 
er of prior irregularities in reviving an action in 
favor of the personal representatives of a deceased 
plaintiff.3 

b. Discontinuance or Dismissal 

A general appearance without objection after a prevl- 
ous discontinuance or dismissal waives any error or lack 
of jurisdiction in reinstating the proceedings. 


Although there is an erroneous reinstatement of 
an action or proceeding that has previously been dis¬ 
continued,^ or dismissed,® if the objecting party 
thereafter appears and participates in the proceed¬ 
ings otherwise than by objecting on the ground of 
lack of jurisdiction he thereby waives any objections 
based upon the previous discontinuance or dismissal. 
Where an action is dismissed as to some of the de¬ 
fendants and they obtain leave to answer, they there¬ 
by waive the benefits of the dismissal,® although they 
subsequently fail to answer in time.7 

§ 20. — After Judgment 

A general appearance after judgment operates to con¬ 
fer jurisdiction over the person for all future purposes. 
According to some authorities this is the only effect of 
such an appearance, but many others hold that it may 
operate to validate a judgment previously rendered with¬ 
out jurisdiction. This latter rule does not preclude the 
defendant from asserting such rights with respect to set¬ 
ting aside the judgment as he would have had had juris¬ 
diction been acquired over him by effective process. 

A general appearance after judgment, made by a 
motion to vacate on other than jurisdictional grounds 
as already noted in § 12 g, by taking an appeal as 
noted in § 12 n, or in any other manner, operates to 
waive all objections to the jurisdiction of the court 
over defendant's person,® and defects and irregular¬ 
ities in the steps taken for the purpose of acquiring 
jurisdiction.® 


90. Hazard v. *Wason, 25 N.B. 465, 
152 Mass. 26S. 

1. Lieuallen v. Toung*, 241 P. 342, 
115 Okl. 153—4 C.J. p 1364 note 64. 

2;. Conn.—^Ashmead v. Colby, 26 
Conn. 287. 

Ky.—^Bergan v. Garnett, 6 Ky.Op. 11. 
4 C.J. p 1364 note 65. 

3, Dickinson v. Abb, 176 P. 523, 73 
Okl. 322. 

4. Chilton v. Gurganus, 117 So. 655, 
218 Ala. 145, followed in Douglas 

V. Gurganus, 117 So. 656, 218 Ala. 
147—4 C.J. p 1362 note 26. 

& In re Parker’s Estate, 255 H.W. 
318, 268 Mich. 79—4 C.J. p 1362 
note 26, p 1364 note 67. 

a Gaines v. Cyrus, $1 P. 833, 23 Or. 
403. 

7. Gaines v. Cyrus, supra, 
a U.S.—^Mandel Pros. v. Victory 
Belt Co., (C.C.A.I11.) 15 F.(2d) 610. 
Ariz.—^Lucky Boy Min. & Mill. Co. v. 
Moore, 203 P. 556, 23 Ariz. 291— 
Jackson v. Lebanon Reservoir & 
Ditch Co., 171 P. 997, 19 Ariz. 443. 
Ill.—^Kunde v. Prentice, 160 N.E. 193, 
329 Ill. 82—^Miller v. Moseley, 142 
N.B. 509, 311 Ill. 157. 

Iowa.—Molsberry v. Briggs, 156 N. 

W. 999, 176 Iowa 525. 

Minn.—^Yennie v. Slingerland, 201 N. 
W. 605, 161 Minn, 372, 


Mont.—^Hinderager v. MacGinniss, 
202 P. 200, 61 Mont. 312. 

N.M.—Crowell r. Kopp, 189 P. 662, 
26 N.M. 146. 

N.T.—^Keating r. Equitable Surety 
Co. of New York, 235 N.Y.S. 281, 
134 Misc. 491—Weaver v. Weaver, 
160 N.Y.S. 642. 96 Misc. 476. 

N.C.—^Harrell v. Welstead, 175 S.E. 
283, 206 N.C. 817—Abbitt v. Greg¬ 
ory, 141 S.E. 587, 195 N.C. 203— 
Burton v. Smith, 132 S.E. 605, 191 
N.C. 699. * 

N.D.—Gallagher v. National Nonpar¬ 
tisan League, 205 N.W. 674, 53 N.D. 
238. 

Ohio.—^Dayton Morris Plan Bank v. 
Graham, 191 N.E. 817, 47 Ohio App. 
310. 

Okl.—Myers v. Chamness, 228 P. 988, 
102 Okl. 131. 

Wis.—Schwantz v. Morris, 263 N.W. 

379, 219 Wis. 404. 

4 C.J. p 1364 note 70. 

A,t least operates prospectively 
’While the general appearance of 
the defendant thus made did not op¬ 
erate retrospectively, so as to render 
valid the previous judgment, which 
in legal effect was a mere nullity 
such appearance was and is operative 
as a general appearance in the action 
as of the date made, operating pros¬ 
pectively.”—Gallagher V. National 
Nonpartisan League, 205 N.W. 674, 
675, 53 N.D. 238. 


JurisdictioiL exists to require 
fendaut to plead, to merits after the 
judgment is set aside.—^Molsberry v. 
Briggs, 156 N.W. 999, 176 Iowa 625. 

Motion for new trial on other than 
jurisdictional grounds confers juris¬ 
diction.—St. Louis Trading Co. v. 
Barr, 32 P.(2d) 293, 168 Okl. 184. 

Unappealed ru l i ng after appearance 
is binding 

Where a defendant appears and 
moves to set aside a judgment enter¬ 
ed against him without jurisdiction 
on other than jurisdictional grounds 
and the court enters an adverse rul¬ 
ing on the motion from which de¬ 
fendant fails to appeal, defendant is 
bound by the ruling although it is 
wrong.—^Yennie v. Slingerland, 201 N. 
W. 605, 161 Minn. 372. 

3. U.S.—Glenn v. W. C. Mitchell Co., 
(C.C.A.N.D.) 282 F. 440, modified 
on other grounds 285 F. 381. 

Ala.—^Aetna Ins. Co. v. Earnest, 112 
So. 145, 215 Ala. 557. 

Idaho.—^Armitage v. Horseshoe Bend 
Co., 204 P. 1073, 35 Idaho 179. 

Ill.—^U. S. Brewing Co. of Chicago v. 

Epp, 247 IlLApp. 315. 

Mo.—Brown v. British Dominions 
General Ins. Co., Limited, of Lon¬ 
don, England, (App.) 228 S.W. 883. 
Mont—Smith v. Franklin Fire Ins. 
Co. of Philadelphia, 202 P. 751, 61 
Mont 441, 
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However, as to whether or not a general appear¬ 
ance after judgment operates to confer jurisdiction 
not only for future purposes, but also relates back 
so as to validate the judgment which was previously 
invalid on account of lack of jurisdiction, there is 
considerable difference of judicial opinion. On the 
basis that a general appearance has no greater effect 
than the service of process or notice and confers 
jurisdiction only as of the time it was made, and that 
a judgment originally void for lack of process or 
service cannot be validated by a subsequent proper 
service, a number of cases have held that a subse¬ 
quent general appearance can have no effect to vali¬ 
date a judgment previously rendered without juris¬ 
diction of defendant’s person.^^^ Opposed to this 
are a great group of authorities which hold that a 
subsequent general appearance validates a judgment 
that was theretofore absolutely void for lack of juris¬ 
diction over defendant’s person.ii This latter rule 


will not be allowed to operate so as to adversely af¬ 
fect the previously acquired rights of third parties,^2 
and a judgment in rem which is void for want of 
jurisdiction is not validated by a subsequent appear¬ 
ance of defendant.^3 Defendant, despite his appear¬ 
ance, retains such rights or grounds as he may have 
had for vacating the judgment had service been ef¬ 
fectively obtained.^^ The court is not prevented 
from determining whether or not the judgment 
should be set aside because of irregularities in ob¬ 
taining it,i5 because the judgment was rendered with¬ 
out proper service of process upon defendant,^® or 
because the ends of justice require it^'^ Nor is de¬ 
fendant precluded from objecting that the complaint 
was not filed in time,^^ that it was erroneously per¬ 
mitted to be filed,or that it failed to state facts 
sufficient to constitute a cause of action.20 

A party appearing in a proceeding to set aside a 
judgment previously rendered, without objecting to- 


Okl.—Myers v. Carr, 47 P.(2d) 156, 
173 Okl. 335—Young v. Campbell, 
16 P.(2d) 65, 160 Okl. 265—Nolan 
V. Schaetzel, 292 P. 363, 145 Okl. 
231—Bristow v. Scott, 254 P. 16, 
124 Okl. 89—Griffin v. Jones, 147 
P. 1024, 45 Okl. 305. 

Or.—^Herrick v. Wallace, 236 P. 471, 
114 Or. 620. 

Wis.—^Farmington Mut. Fire Ins. Co. 
V. Gerhardt, 257 N.W. 595, 216 Wis. 
467. 

4 C.J. p 1365 note 71. 

la Cal.—^Bunnell v. Wynns, (App.) 
56 P.(2d) 267. 

Ga.—Christian v. Terry, 138 S.E. 244, 
36 Ga.App. 815. 

Iowa.—Doyle v. Wilcockson, 169 N.W. 
241, 184 Iowa 757. 

Nev.—State v. District Court of Sev¬ 
enth Judicial Dist in and for Min¬ 
eral County, 273 P. 659, 51 Nev. 206, 
followed in 273 P. 661, 51 Nev. 214, 
and rehearing denied 275 P. 1, 51 
Nev. 330. 

N.C.—^Harrell v. Welstead, 175 S.E. 
283, 206 N.C. 817. 

N.D.—Gallagher v. National Non¬ 
partisan League, 205 N.W. 674, 53 
N.D. 238. 

S.D.—First Nat. Bank v. Cranmer, 
175 N.W. 881, 42 S.D. 404. 

Tex.—Camden Fire Ins. Ass'n v. Hill, 
(Com.App.) 276 S.W. 887, reversing 
(Civ.App.) 264 S.W. 123—Peterson 
& Tvrdik v. Mueller-Huber Grain 
Co., (Civ.App.) 58 S.W.(2d) 890— 
lola State Bank v. Trant, (Civ. 
App.) 240 S.W. 621. 

4 C.J. p 1342 note 46 [b], p 1365 note 
78, p 1370 note 6. 

CaniLot vitalize judgment never hav¬ 
ing life 

‘Tt is self-evident that such an ap¬ 
pearance could not relate back to 
date of the rendition of the so-called 


judgment so as to vitalize that which 
never had life.*'—State v. District 
Court of Seventh Judicial Dist. in 
and for Mineral County, 273 P. 659, 
660, 51 Nev. 206, rehearing denied 275 
P. 1, 51 Nev. 330. 

XI. U.S.—^Feldman Inv. Co. v. Con¬ 
necticut General Life Ins. Co., (C. 
C.A.Okl.) 78 F.(2d) 838. 

Ala.—^^tna Ins. Co. v. Earnest, 112 
So. 145, 216 Ala. 557. 

Idaho.—Armitage v. Horsehoe Bend 
Co., 204 P. 1073, 35 Idaho 179—El¬ 
liott & Healy v. Wirth, 198 P. 757, 
34 Idaho 797. 

Ill.—Miller v. Moseley, 142 N.E. 509, 
311 Ill. 157—U. S. Brewing Co. of 
Chicago V. Epp, 247 Ill.App. 315. 
See Swan v. Loofburrow, 200 Ill. 
App. 116. 

Kan.—^Matthies ftr. Union Products 
Co., 36 P.(2d) 89, 140 Kan. 232, af¬ 
firming 28 P.(2d) 754, 138 Kan. 764 
—Goodman v. Cretcher, 294 P. 868, 
132 Kan. 142—^2^Iarler v. Stewart 
Farm Mortgage Co., 207 P. 823, 111 
Kan. 488—Hahn v. Steinecke, 180 
P. 204, 104 Kan. 660. 

Mo.—Brown v. British Dominions 
General Ins. Co., Limited, of Lon¬ 
don, England, (App.) 228 S.W. 883. 
Mont.—^Hinderager v. MacGinniss, 202 
P. 200, 61 Mont. 312. 

N.M.—Grant v. Booker, 249 P. 1013, 
31 N.M. 639—Crowell v, Kopp, 189 
P. 652, 26 N.M. 146. 

Okl.—Leslie v. Spencer, 42 P.(2d) 
119, 170 Okl. 642—Gaghagen v. Leh- 
mer, 40 P.(2d) 1046, 170 Okl. 372— 
St. Louis Trading Co. v. Barr, 32 
P.(2d) 293, 168 Okl. 184—Young v. 
Campbell, 16 P.(2d) 65, 160 Okl. 265 
—^Nolan V. Schaetzel, 292 P. 353, 
145 Okl. 231—^Bristow v. Scott, 254 
P. 16, 124 Okl. 89—Givens v. An¬ 
derson, 249 P. 339, 119 Okl. 212— 
Myers v. Chamness, 228 P. 988, 102 
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Okl. 131—^Latimer v. Haste, 223 P. 
879, 101 Okl. 109—^IMorgan v. Ste¬ 
vens, 223 P. 365, 101 Okl. 116— 
Morgan v. Karcher, 197 P. 433, 81 
Okl. 210—Hill V. Persinger, 157 P. 
744, 57 Okl. 663—Montgomery v. 
Wm. Cameron &, Co., 152 P. 398, 49' 
Okl. 179—Griffin v. Jones, 147 P. 
1024, 45 Okl. 305. 

Or.—Woodburn Lodge No. 102, I. O. 
O. F., V. Wilson, 34 P.(2d) 611, 148: 
Or. 150—^Herrick v. Wallace, 236 P. 
471, 114 Or. 520. 

Pa.—Work v. Adams, 72 Pa. Super. 
262. 

Wis.—Schwantz v. Morris, 263 N.W^ 
379, 219 Wis. 404—^Farmington 

Mut. Fire Ins. Co. v. Gerhardt, 25T 
N.W. 595, 216 Wis. 457. 

4 C.J. p 1365 note 76. 

12. Anderson v. Coburn, 27 Wis. 558^ 

13. People V. Missouri Pac. R. Co., 
142 N.B. 498, 311 Ill. 59—People v. 
Coal Belt Electric Ry. Co., 142 N.E. 
495, 311 Ill. 29. 

1^ Morgan v. Stevens, 223 P. 365,. 
101 Okl. 116. 

15^ Ind.—^Briggs v. Sneghan, 45 Ind. 

14—Mills V. State, 10 Ind. 114. 
Neb.—Fisk v. Thorp, 84 N.W. 79, 60 
Neb. 713. 

4 C.J. p 1365 note 72. 

le. Pried v. First Nat. Bank, 176 P. 
909, 74 Okl. 87. 

17. Ex parte Haisten, 149 So. 213,. 
227 Ala. 183. 

18. Kohler v. Luckenbaugh, 84 Pa. 
258—4 C.J. P 1365 note 73. 

19. Gallup V, Thomas B. JefEery Co.,. 
85 A. 374, 86 Conn. 308. 

2a Smith V. Franklin Fire Ins. Co., 
of Philadelphia, 202 P. 751, 61 
Mont. 441—4 C.J. P 1365 note 75. 
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the jurisdiction of the court to set aside the judg¬ 
ment, thereby waives the question of jurisdiction.^^ 

§ 21. -After Special Appearance 

A subsequent general appearance has the effect of con¬ 
ferring jurisdiction and waiving a prior special appear¬ 
ance, except In the case where it is after an adverse rul¬ 
ing on the same, in which event It Is often held that, if 
defendant properly excepts to the ruling, preserves his ob¬ 
jection, and asks for no affirmative relief, he may appear 
generally to defend on the merits without waiving the 
right to have the specific jurisdictional objection raised 
by the prior special appearance later reviewed. Even this 
exception, however, is denied in many states where the 
rule prevails with but limited qualifications that there 
can be no general appearance after an adverse ruling on 
a prior special appearance without waiving the jurisdic¬ 
tional objection. 

As previously pointed out in § 1 (2) (c), if a de¬ 
fendant who has appeared specially, without waiting 
for the special appearance to be ruled on, does some 
act which amounts to a general appearance, he 


thereby appears generally for all purposes waiving 
his special appearance and the jurisdictional objec¬ 
tion or objections contained therein. Even if de¬ 
fendant awaits the ruling of the court, should it 
prove to be adverse, he must then, according to the 
rule in a number of jurisdictions, elect either to stand 
on his objection or go to the merits, and, if he does 
the latter, his special appearance and the jurisdic¬ 
tional objection are thereby waived.^^ This rule 
is subject to qualification, where the appearance is 
not voluntary,23 or where there is a stipulation al¬ 
lowing defendant to plead.^^ 

In many other jurisdictions, however, after a spe¬ 
cial appearance contesting the jurisdiction has been 
overruled, defendant may appear generally to the 
merits without losing the benefit of his special ap¬ 
pearance so long as he continues to persist in his 
protest against the personal jurisdiction.25 For de- 


21. Zandstra v. Zandstra, 226 Ill. 
App. 293. 

22. Cal.—JarSine v. Superior Court 
in and for Los Angeles County, 2 
P.(2d) 756, 213 Cal. 301, 79 A.L.R, 
291, appeal dismissed 52 S.Ct. 197, 
284 U.S. 592, 76 L.Bd. 510—Rems- 
berg V. Macknej' Mfg. Co., 164 P. 
792, 174 Cal. 799—HaversUck v. 
Southern Pac. Co., (App.) 37 P.(2d) 
146—Maple v. Walser, 21 P.(2d) 
984, 131 CaLApp. 631. 

•Colo.—^Farmers* Life Ins. Co. v. Con¬ 
nor, 257 P. 260, 82 Colo. 81—^People 
V, District Court of Fourteenth Ju¬ 
dicial Dist. of Colorado, 218 P. 912, 
74 Colo. 48. 

Fla.—Gulf View Apartments v. City 
of Venice, 145 So. 842, 108 Fla. 41. 

Idaho.—^Pittenger v. Al. G. Barnes 
Circus, 230 P. 1011, 39 Idaho 807— 
Pingree Cattle Loan Co. v. Charles 
J. Webb & Co., 211 P. 556, 36 Idaho 
422, error dismissed Charles J. 
Webb & Co. V. Pingree Cattle Loan 
Co., 44 S.Ct. 333, 264 U.S. 570, 68 L. 
Ed. 854. 

Ill.—^Freesen v. Scott County Drain¬ 
age & Levee Dist, 119 N.B. 625, 283 
Ill. 536—In re Voislowsky, 264 Ill. 
App. 398—^Wolf V. Timmons, 192 
I11.APP. 121. 

M.J.—Gabriel v. Mason Art 125 A. 
125, 2 N.J.Misc. 50. 

-Or.—Williams v. Seufert Bros. Co., 
188 P. 165, 96 Or. 163, rehearing de¬ 
nied 189 P. 636, 96 Or. 163—^Duncan 
Lumber Co. v, Willapa Lumber Co., 
183 P. 476, 93 Or, 386, denying re¬ 
hearing 182 P. 172, 93 Or. 386_ 

Sweeney v. Jackson Coxmty, 178 P. 
365, 93 Or. 96, rehearing denied 182 
P. 380, 93 Or. 96. 

Pa.—V andersloot v. Pennsylvania 

Water & Power Co., 102 A. 422, 259 
Pa. 99. 

S.D.—Union Bond & Mortgage Co. v. 
Brown,, 269 N.W. 474, overruling 


Benedict v. Johnson, 57 N.W. 66, 
4 S.D. 387. 

4 C.J. p 1365 note 80. 

Discussing and criticizing this rule. 
—Matson v. Kennecott Mines Co., 175 
P. 181, 103 Wash. 499. 

Attempted reservation in answer is 
ineffective.—Pittenger v. Al. G. 
Barnes Circus, 230 P. 1011, 39 Idaho 
807. 

Appealable order 

It has been suggested tliat, since 
the only reason for the rule permit¬ 
ting defendant to make a general ap¬ 
pearance after special appearance 
overruled is that the overruling or¬ 
der is nonappealable, a general ap¬ 
pearance after special appearance 
overruled constitutes a waiver at 
least where the order is appealable. 
—^Union Bond & Mortgage Co. v. 
Brown, (S.D.) 269 N.W. 474. 

Under Iowa statute, providing that 
on a special appearance defendant 
shall be limited to jurisdictional mat¬ 
ters only, a defendant cannot appear 
generally to the merits after a spe¬ 
cial appearance has been overruled 
without waiving the special appear¬ 
ance and his objection to the juris¬ 
diction.—^Irwin V. Keokuk Sav. Bank 
& Trust Co., 254 N.W. 806—Webster 
County Buick Co. v. Nebraska Buick 
Automobile Co., 249 N.W. 203—^Musio 

V. De Long, 229 N.W. 673, 209 Iowa 
1068—Scott V. Price Bros. Co., 217 N. 

W. 75, 207 Iowa 191. 

Under rule of court to that effect 
it has been held that a motion to 
quash the service of summons when 
overruled shall be deemed a general 
appearance of the party making the 
motion.—Farmers' Life Ins. Co. v. 
Connor, 257 P. 260, 82 Colo. 81. 

23. Warren v. Crane, 15 N.W. 465, 
60 MiclL 300—4 C.J. p 1366 note 81. 
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241. Sallee v. Ireland, 9 Mich. 154— 
4 C.J. p 1366 note 82. 

25. U.S.—^R. H. Hassler, Inc, v. 
Shaw, (S.C.) 46 S.Ct. 479, 271 U.S. 
195, 70 L.Ed. 900—^Leonard! v. 

Chase Nat. Bank of City of New 
York, (C.aA.N.T.) 81 P.(2d) 19, re¬ 
versing (D.C.) 11 F.Supp. 85—Ros- 
borough V. Chelan County, Wash., 
(C.C.A.Wash.) 53 P.(2d) 198—Axel¬ 
rod v. Osage Oil & Refining Co., 
(C.C.A.Okl.) 29 F.(2d) 712—Grable 
V. Killits, (C.C.A.Ohio) 282 F. 185, 
certiorari denied Bacon Bros. Co. v. 
Grable, 43 S.Ct 95, 260 U.S. 735, 67 
L.Ed. 488. 

Ariz.—Dudley v. Peterson, 25 P.(2d) 
276. 

Ark.—Tindall v, Layne, 214 S.W. 1, 
139 Ark. 690—Cox Inv. Co. v. Ma¬ 
jor Stave Co., 194 S.W. 701, 128 Ark. 

I 321. 

Conn.—^Receivers of Middlesex Bank¬ 
ing Co. V. Realty Inv. Co., 132 A. 
390, 104 Conn. 206. 

D.C.—^Bichelberger v. Arlington 

Building, Inc., 52 App.D.C. 23, 280 
F. 997. 

Hawaii.—Gear v. Henry, 21 Hawaii 
54. 

Ind.—Shafe v. Shafe, (App.) 198 N.E. 
826. 

Kan.—^Masemore v, McCrary, 278 P. 
705, 128 Kan. 461—^Brackville v. 
Southwestern Bell Telephone Co., 
191 P. 578, 107 Kan. 329, denying 
rehearing 190 P. 773, 107 Kan. 130— 
Shearer v. Farmers* Life Ins. Co., 
189 P. 648, 106 Kan. 674—Vann v. 
Missouri, K. & T. Ry. Co., 176 P. 
652, 103 Kan. 857. 

La.—Snyder v. Davison, 134 So. 89, 
172 La. 274, affirming 131 So. 64, 
16 La.App. 695, which affirmed Sny¬ 
der V. Davidson, 129 So. 185, 15 La. 
App. 695—State v. Dupre, 46 La. 
Ann. 117—Spearman v« Stover, 
(App.) 170 So. 259. 
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fendant to preserve liis special appearance, under this 
rule, there must be a ruling of the court on the ju¬ 
risdictional objection to which proper exception has 


been taken,and he must sufficiently preserve his 
objection when making his general appearance.27 
Furthermore, in making his general appearance, he 


Mass.—Cheshire Nat. Bank v. Jaynes, 
112 N.E. 500, 224 Mass. 14. 

Mich.—^Flynn v. Kramer, 261 N.W. 
77, 271 Mich. 500. 

Minn.—Sellars v. Sellars, 264 N.W. 
425. 

Mo.—^Massmann v. Pollock, (App.) 53 

S. W.(2d) 1105. 

Mont.—State v. District Court of 
Second Judicial Dist. in and for 
Silver Bow County, 154 P. 200, 51 
Mont. 603, D.R.A.1916E 1079. 

Neb.—^Behr v. Dulingr, 260 N.W. 281— 
Nebraska State Bank of Valparaiso 
V. Citizens* State Bank of Thedford, 
240 N.W. 575, 122 Neb. 522—Gaines 

V. Warrick, 202 N.W. 866. 113 Neb. 

- 235. 

N.Y.—^Muslusky v. Lehigh Valley 
Coal Co., 122 N.E. 461, 225 N.Y. 
584, reversing 161 N.Y.S. 1136, 175 
App.Div. 926—^In re Smith, 197 N. 

T. S. 373, 204 App.Div. 248. 

N.D.—^Burns v. Northwestern Nat. 
Bank of Minneapolis, Minn., 260 N. 

W. 253. 

Ohio.—Ohio Electric Ry. Co. v. U. S. 
Express Co., 137 N.E. 1, 105 Ohio 
gt. 331—^Peerless Corporation v. 
Taylor, 4 N.E.(2d) 168, 52 Ohio 
App. 548—Smith v. Freshwater, 4 
Ohio App. 335. 

Okl.—^Kansas, O. & G. Ry. Co. v. Mar¬ 
tin, 51 P.<2d) 577—Grady v. Rice, 
224 P. 321, 98 Okl. 166—Southwest¬ 
ern Surety Ins. Co. v. Walser, 188 
P. 335, 77 Okl. 240—St. Louis & S. 
P. R. Co. V. Reed, 158 P. 399, 59 
Okl. 95. 

Vt.—^Wright V. Guilmette, 111 A. 459, 
94 Vt. 372. 

Va.—^Preston v. Legard, 168 S.E. 445, 
160 Va. 364. 

Wash.—^Alto V. Hartwood Lumber 
Co., 237 P. 987, 135 Wash. 368— 
Golden v. Hyde, 202 P. 272, 117 
Wash. 677—Alaska Pacific Nav. Co. 
V. Southwark Foundry & Machine 
Co., 176 P. 357, 104 Wash. 346— 
Matson V. Kennecott Mines Co., 175 
P." 181, 103 Wash. 499, modifying 
on rehearing 171 P. 1040, 101 Wash. 
12 . 

W.Va.—^Hayhurst v. J, Kenny Trans¬ 
fer Co., 158 S.E. 506, 110 W.Va. 395. 
4 C.J. p 1366 note 83. 

AbaxLdoninent of Nebrasl^ distinction 
between jurisdictional objections 
apparent on face of record and 
otherwise 

(1) ‘Tt has been the rule of this 
court from the beginning that when 
a lack of Jurisdiction over the per¬ 
son or the subject-matter appears on 
the face of the record, and objection 
is interposed by special appearance 
on the part of defendant, and a hear¬ 
ing is had thereon, and such objection 
is overruled, defendant waived such 
error, if any, by answering over, even 


if such objection to jurisdiction is 
carried into the answer, but that, if 
such want of jurisdiction did not ap¬ 
pear on the face of the record, then 
the plea interposed and overruled 
could be carried into the answer, and 
the error, if any, committed in over¬ 
ruling it was not waived by filing an 
answer. These divergent rules have 
given rise to doubt, confusion, and 
uncertainty of application, and have 
not been, and are not now, serving a 
useful purpose. If the reason ever 
existed for their dual observance, it 
is no longer appealing. If the lack 
of jurisdiction over the person of de¬ 
fendant does or does not appear on 
the face of the record, it may be rais¬ 
ed by special appearance, and error, 
if any, committed in the overruling 
thereof is not waived by answering 
over, where the objection is pleaded 
in the answer. All holdings of this 
court to the contrary overruled.**— 
Gaines v. Warrick, 202 N.W. 866, 113 
Neb. 235. 

(2) Earlier Nebraska cases held 
that after special appearance is over¬ 
ruled answering to merits by answer 
also preserving jurisdictional objec¬ 
tion is a waiver thereof where the 
objection is apparent on the face of 
the record.—Brooks v. Flora, 195 N. 
W. 476, 111 Neb. 9. 

4 C.J. p 1365 note 80. 

Statute req,uiri 2 Lg Toluutary appear¬ 
ance 

Under a statute reauiring an ap¬ 
pearance to be voluntary in order for 
it to be a waiver of a defective service 
of process, a party who appears spe¬ 
cially. to test the jurisdiction of the 
court and who reserves in his answer 
his exception to the adverse ruling 
on his motion does not waive the 
jurisdictional objection.—State v. 
District Court of Second Judicial 
Dist. in and for Silver Bow County, 
154 P. 200, 51 Mont. 503, L.R.A.1916E 
1079. 

2S, U.S,—^Davis v. Standard Oil Co. 
of Indiana, (C.C.A.MO.) 47 F.(2d) 
48. 

D.C.—Orinoco Co. v. Orinoco Iron Co., 
54 App.D.C. 218, 296 P. 965, appeal 
dismissed 44 S.Ct. 461, 265 U.S. 598, 
68 L.Ed. 1199, and motion denied 

44 S.Ct. 637, affirmed Mellon v. Ori¬ 
noco Iron Co., 45 S.Ct. 53, 266 U.S. 
121, 69 L.Ed. 199, mandate granted 

45 S.Ct. 122. 

Mo.—^Parker-Washington Co. v. Cecil, 
236 S,W. 1100, 208 Mo.App. 496. 

Okl.—^Burden v. Stephens, 49 P.(2d) 
1098—George P. Smith Oil Co. v. 
Travis Refining Co., 1 P.(2d) 746, 
150 Okl. 279—^Brewer v. Oil Well 
Supply Co., 258 P. 866, 126 Okl. 108 
—Locke V. First Nat. Bank, 248 P. 
S69, 121 Okl. 38—^Blackwell Milling 
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& Elevator Co. v. Cannon, 224 P. 
342, 98 Okl. 154—^Bronaugh v. John, 
221 P. 32, 96 Okl. 164. 

4 C.J. p 1367 note 85. 

Ignoring of objection by court 
Although the court simply ignores 
defendant’s special appearance and 
jurisdictional objection, if the latter 
preserves his special appearance, he 
does not submit himself to the juris¬ 
diction of the court and may have the 
objection reviewed on appeal.—Gol¬ 
den V. Hyde, 202 P. 272, 117 Wash. 
677. 

Failure to except to order overrul¬ 
ing plea to jurisdiction and there¬ 
after filing answer to merits waives 
the jurisdictional objection.—^Davis v. 
Standard Oil Co. of Indiana, (C.C.A. 
Mo.) 47 F.(2d) 48—Burden v. Ste¬ 
phens, (Okl.) 49 P.(2d) 1098. 

27. Ark.—^Hobbs v. Bolz Cooperage 
Co.. 224 S.W. 968, 145 Ark. 435— 
Tindall v. Layne, 214 S.W. 1, 139 
Ark. 590. 

Ga.—Harper v. Tennessee Chemical 
Co.. 140 S.E. 408, 37 Ga.App. 433. 
Mo.—Walsh V. Pulitzer Pub. Co., 183 
S.W. 587—McDonnell v. Hawkeye 
Life Ins. Co. of Des Moines, Iowa, 
(App.) 64 S.W.(2d) 748—Sunder¬ 
land V. Hackney Mfg. Co., 181 S.W. 
1192. 192 Mo.App. 287. 

Ohio.—Clippinger v. Sturgeon, 5 Ohio 
App. 233, 26 Ohio Cir.Ct.(N.S.) 57. 
Wash.—^Kubey v. Travelers* Protec¬ 
tive Ass*n of America, 187 P. 335, 
109 Wash. 453. 

—Damron v. Williamson Con¬ 
struction & Engineering Co., 153 S, 
E. 250, 109 W.Va. 122. 

4 C.J. p 1367 note 84. 

Sufficiency of preservation 

(1) If a defendant being sued in a 
court that has no jurisdiction of his 
person excepts to the jurisdiction 
when he first appears in the suit, and 
urges the exception before making 
any other defense, and the exception 
is overruled, he is not compelled to* 
allow judgment to go against him by 
default, but may thereafter resort to* 
any other appropriate means of de¬ 
fense, without reiterating his protest 
against the jurisdiction of the court, 
and without thereby creating a pre¬ 
sumption that he has abandoned his 
exception to the jurisdiction of the* 
court. ‘When a judge has errone¬ 
ously overruled an exception to his 
jurisdiction, there is no good reason 
why the exceptor should continue to* 
remind the judge of his error at every 
stage of the proceedings, in order to- 
avoid a presumption that he (the ex¬ 
ceptor) acauiesces in the erroneous- 
ruling.**—Snyder v. Davison, 134 So. 
89, 91, 172 La. 274. 

• (2) Defendant may sufficiently pre- 
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must go no further than is necessarily required to 
-contest the action on its merits, and, if he goes so far 
.as to make himself an actor by asking for affirmative 
relief, he thereby waives the question of personal ju- 
.risdiction.28 Affirmative relief, as used in this con¬ 
nection, must be relief for which defendant might 
maintain an action independent of plaintiffs claim, 
and on which he might proceed to recovery, although 
plaintiff abandoned his cause of action or failed to 
establish it.^^ Stipulating or asking for a continu- 
ance,20 pleading the statute of limitations,praying 
for costs,22 or, indeed, such relief as facts set up in 
defense might entitle defendant to where it is ap¬ 
parent that only protective relief is sought,2 3 is not 
the seeking of such affirmative relief as will waive the 
jurisdictional objections. 

Even in jurisdictions which permit defendant to 
preserve his jurisdictional objection raised on spe¬ 
cial appearance, the subsequent general appearance 
waives all jurisdictional objections other than those 
specifically urged on the previous special appear¬ 
ance, 24 and has the effect of giving the court ju¬ 
risdiction to render a personal judgment which will 
■stand as good if defendant does not pursue his ju¬ 


risdictional objection to the point where he obtains a 
reversal of the ruling thereon ;25 and, if defendant's 
jurisdictional objection was rightly overruled by the 
trial court, defendant's general appearance thereafter 
is a full appearance for all purposes, although there 
is an attempt to preserve the jurisdictional objec- 
tion.23 

Some cases, while recognizing the right of a non¬ 
resident defendant to preserve his jurisdictional ob¬ 
jection, have held that as to a resident defendant who 
makes a special appearance based solely on defects 
in the service a general appearance after the over¬ 
ruling of the objection operates to waive the same.27 

If the general appearance and subsequent proceed¬ 
ings are by order of the court expressly made subject 
to a prior special appearance of defendant, the juris¬ 
dictional objection is, of course, not waived there- 
by.28 

After favorable ruling on special appearance. Al¬ 
though defendant has obtained a favorable ruling 
on his motion to quash the return, made under spe¬ 
cial appearance, the cause still remains pending there¬ 
after, and, if he subsequently enters a general appear¬ 
ance, the court obtains jurisdiction over him.23 


serve his jurisdictional objection by 
reciting in his answer when it is first 
'filed that he still preserves and does 
not waive his special appearance and 
right to contest the court’s jurisdic¬ 
tion over his person.—^Matson v. Ken- 
necott Mines Co., 175 P. 181, 183, 103 
Wash. 499, modifying 171 P. 1040, 101 
Wash. 12. 

(3) If defendant has once properly 
preserved his objection at the begin¬ 
ning of his appearance to the merits. 
Tie need not thereafter on all inci¬ 
dental matters during the proceed¬ 
ings state that the special appearance 
^nd jurisdictional question are being 
preserved.—Snyder v. Davison, 134 
So. 89, 172 La. 274, affirming 131 So. 
64, 15 La.App. 695, which affirmed 
Snyder v. Davidson, 129 So. 185, 15 
La.App. 695—Behr v. Duling, (Neb.) 
260 N.W. 281—4 C.J. p 1367 note 84 
[a]. 

(4) “Having preserved its special 
appearance, and not having invoked 
the jurisdiction of the court for af¬ 
firmative relief, respondent’s counsel 
were not bound upon incidental mat¬ 
ters and motions, and whenever they 
arose to address the court, to preface 
their remarks by stating a special ap¬ 
pearance.”—Matson v. Kennecott 
Mines Co., supra. 

(5) Hence, a prior objection to the 
Jurisdiction erroneously overruled is 
not waived by subsequently moving 
for a new trial without reiterating or 
expressly reserving the objection to 
the jurisdiction of the court.—Snyder 
V. Davison, 134 So. 89, 172 La. 274, 
amrming 131 So. 64, 15 La.App. 695,, 


which affirmed Snyder v. Davidson, 
129 So. 185, 15 La.App. 695. 

28. U.S.—Dana v. Searight, (C.C.A. 
Okl.) 47 F.(2d) 38, certiorari de¬ 
nied 51 S.Ct. 649, 283 U.S. 856, 75 
L.Ed. 1462. 

Conn.—^Beach v. Beach Hotel Corpo¬ 
ration, 168 A. 785, 117 Conn. 445— 
Receivers of Middesex Banking Co. 
V. Realty Inv. Co., 132 A. 390, 104 
Conn. 206. 

Okl.—^Harvey v. Bishop, 43 P.(2d) 48 
—Smith V. Burt, 300 P. 748, 150 
Okl. 34—^Locke v. First Nat. Bank, 
248 P. 869, 121 Okl. 38—Clem Oil 
Co. V. Oliver, 232 P. 942, 106 Okl. 
22—Taylor v. Enid Nat. Bank, 186 
P. 232, 77 Okl. 74—Oates v. Free¬ 
man, 157 P. 74, 57 Okl. 449—^Hamra 
V. Fitzpatrick, 154 P. 665, 55 Okl. 
780—Southwestern Broom & Ware¬ 
house Co. V. City Nat. Bank, 153 P. 
204, 52 Okl. 422—Shufeldt v. Jef- 
coat, 151 P. 595, 50 Okl. 790. 

Wash.—State v. Superior Court for 
Klickitat County, 193 P. 676, 113 
Wash. 244. 

4 C.J. p 1367 note 86. 

Ooimterclaim for dazLiages because 
of issuance of temporary injunction. 
—^Hamra v. Fitzpatrick, 154 P. 665, 55 
OkL 780. 

Cross peUtios, seeldng afflxmative 
relief.—Harvey v. Bishop, (Okl.) 43 
P.(2d) 48—Southwestern Broom & 
Warehouse Co. v. City Nat Bank, 153 
P. 204, 52 OkL 422. 

Demanding that plaintiff file bond 
held a waiver of jurisdictional objec¬ 
tion.—State V. Superior Court for, 
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Klickitat County, 193 P. 676, 113 
Wash. 244. 

2&, Kan.—^Brackville v. Southwest¬ 
ern Bell Telephone Co., 191 P. 578, 
107 Kan. 329, denying rehearing 190 
P. 773, 107 Kan. 130. 

Neb.—Behr v. Duling, 260 N.W. 281. 
Okl.—Southwestern Surety Ins. Co. v. 
Walser, 188 P. 335, 77 Okl. 240. 

30. Golden v. Hyde, 202 P. 272, 117 
Wash. 677. 

31. Southwestern Surety Ins. Co. v. 
Walser, 188 P. 835, 77 Okl. 240. 

38. Kan.—Shearer v. Farmers* Life 
Ins. Co., 189 P. 648, 106 Kan. 574. 
Okl.—Southwestern Surety Ins. Co, 
v. Walser, 188 P. 335, 77 Okl. 240. 

33. Shearer v. Farmers* Life Ins. 
Co., 189 P. 648, 106 Kan. 574. 

34. N.C.—Mills v. Housel, 85 S.B. 17, 
168 N.C. 651. 

Okl.—Sea-Gate Tire & Rubber Co. v. 
Moseley, 18 P.(2d) 276, 161 Okl. 256. 

35. Lemly v. Ellis, 55 S.E. 629 143 
N.C. 200—4 C.J. p 1366 note 83 [c]. 

30. Kan.—^Dye v. Denver & R. G. R. 

Co., 168 P. 1087, 101 Kan. 666. 

Mass.—^Phillips v. Davis, 147 N.E. 96, 
251 Mass; 263, certiorari denied Da¬ 
vis V. Phillips, 46 S.Ct 101, 269 U. 
S. 573, 70 L.Ed. 418. 

37. Norfolk Southern Ry. Co. v. 
Foreman, (Va.) 244 F. 353, 156 0.0^ 
A. 639. 

38. Gone v. Davis, 177 S.E. 558, 179 
Ga. 749. 

39. State ex reL Tighe v. Brown, 23 
S.W.(2d) 1092, 224 MO.App. 844. 
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§ 22. Effect of Special Appearance 

a. To confer jurisdiction 

b. Rights of defendant and scope of hear¬ 

ing 

a. To Confer Jurisdiction 

Except for the purpose of hearing and deciding the 
issues raised thereby, a special appearance confers no 
jurisdiction on the court and does not waive the Jurisdic¬ 
tional objections taken, unless there is a statute providing 
otherwise. 

Apart from the fact that it may give the court ju¬ 
risdiction to hear and determine the objection or is¬ 
sue raised thereby,^® and waive jurisdictional ques¬ 
tions other than those specifically asserted,it is the 
settled general rule, in the absence of statute pro¬ 
viding to the contrary, that a special appearance, 
properly interposed and limited, does not confer on 
the court jurisdiction of the person or waive ju- 


§ 22 

risdictional defects objected to,^2 and this, whether 
the basis for the appearance be absence of process^^ 
or notice,44 defects therein,^5 or defects in the serv- 
ice^^ or in the return thereof or whether or not the 
special appearance is successful or unsuccessful.^^ a 
party who appears specially in a court to which the 
venue has been changed, to object to the proceed¬ 
ings, does not waive his objection by such appear- 

ance.^9 

On account of statutory provisions, and the con¬ 
struction given them, there is in some states no such 
thing as a special appearance which has the true 
effect of such an appearance,50 and in these jurisdic¬ 
tions an attempted special appearance to object to 
the jurisdiction of the court operates to confer ju¬ 
risdiction over the person of defendant the same as 
a general appearance.^i Such statutes giving an at¬ 
tempted special appearance for the purpose of rais- 


40. Ark.—^Brown and Hackney v. 
Stephenson, 248 S.W. 556, 157 Ark. 
470. 

Wash.—State v. Superior Court for 
King County, 189 P. 556, 111 Wash. 
63. 

Sue service of process 
A special appearance to quash the 
service of process gives the court 
jurisdiction to determine whether or 
not defendant has been duly served 
with process.—^Brown & Hackney v. 
Stephenson, 248 S.W. 556, 157 Ark. 
470. 

In court for all purposes in connec¬ 
tion with, motion 

A defendant appearing specially to 
file a motion to dismiss for lack of 
service is in court for all purposes in 
connection with the motion including 
a motion filed by plaintiff to cure the 
defect complained of by having the 
return of the ofllcer amended.—^Mod- 
ist V. Lynch, 177 N.R 861, 277 Mass. 
135. 

41. Brannin v. Clements, (La.App.) 
142 So. 621. 

Attack on one ground waiver of 
others 

Where jurisdiction is attacked on 
the ground that the statute under 
which a particular type of service 
was made is unconstitutional, the 
question of citation or defects there¬ 
in is thereby waived.—^Brannin v. 
Clements, (La.App.) 142 So. 621. 

43. XJ.S.—^Davis v. O’Hara, 45 S.Ct. 
104, 266 U.S. 314, 69 L.Ed. 303, re¬ 
versing O’Hara v. Davis, 192 N.W. 
215, 109 Neb. 615—U. S. v. Collins, 
(C.C.A.N.T.) 55 P.(2d) 70—Grable 
V. Killits, (C.C.A.Ohio) 282 P. 185, 
certiorari denied Bacon Bros. Co. v. 
Grable, 43 S.Ct. 95, 260 U.S. 735, 67 
L.Ed. 488—^Harasimowicz v. Penn¬ 
sylvania R. Co., (D.C.N.Y.) 232 P. 
295—^Lathrop-Shea & Henwood Co. 
V. Interior Const & Imp. Co., (C.C. 

6 0.J.S.-5 


N.Y.) 150 P. 666—^York County Sav. 
Bank v. Abbot (C.C.Me.) 139 P. 988. 
Conn.—^Poley v. George A. Douglas 
& Bro„ 185 A. 70, 121 Conn. 377. 
Pla.—^Rorick v. Stilwell, 133 So. 609, 
101 Pla. 4. 

Ill.—Supreme Hive Ladies of Macca¬ 
bees of the World v. Harrington, 81 
N.E. 533, 227 Ill. 511—People ex rel. 
Dahlin v. Lepman, 282 Ill.App. 305 
—In re Boening’s Estate, 274 Ill. 
App. 434. 

Ind.—^National Life Ins. Co. of U. S. 
v. Wheeler, 137 N.B. 529, 79 Ind. 
App. 184. 

Ky.—^Brumleve v. Cronan, 197 S.W. 
498, 176 Ky. 818. 

Mich.—^Webber v. Richter, 187 N.W. 
528, 217 Mich. 561. 

Minn.—Sellars v. Sellars, 264 N.W. 
425. 

Mo.—State ex rel. Bulger v. South¬ 
ern, 214 S.W. 100, 278 Mo. CIO- 
State ex rel. Pederal Reserve Life 
Ins. Co, of Kansas City, Kan., v. 
Wright, (App.) 88 S.W.(2d) 427— 
State ex rel. Sharp v. Knight, 26 
S.W.(2d) 1011, 224 Mo.App. 761— 
State ex rel. Rakowsky v. Bates, 
(App.) 286 S.W. 420. 

N.J.—^Hamlin v. Coppel, 155 A. 676, 
9 N.J.Misc. 651. 

N.Y.—Latimer v. Haviland, 162 N.Y. 
S. 268. 

Okl,—City Nat Bank v. Sparks, 151 
P. 225, 50 Okl. 648. 

W.Va.—^Patton v. Eicher, 102 S.E. 
124, 85 W.Va. 466. 

4 C.J. p 1353 note 44, p 1368 note 87. 

43. U.S.—^Lathrop-Shea & Henwood 
Co. V. Interior Const. & Imp. Co., 
(C.C.N.Y.) 150 P. 666. 

N.Y.—^Latimer v. Haviland, 162 N.Y. 
S. 268. 

4 C.J. p 1368 note 88. 

44. Ind.—rNational Life Ins. Co. of 
U. S. v. Wheeler, 137 N.K 529, 79 
Ind.App. 184. 


La.—Spearman v. Stover, (App.) 170 
So. 259. 

45b Brumleve v. Cronan, 197 S.W. 
498, 176 Ky. 818—4 C.J. p 1368 note 
89. 

46. U.S.—Harasimowicz v. Pennsyl¬ 
vania R. Co., (D.C.N.Y.) 232 F. 295. 

Pla.—^Rorick v. Stilwell, 133 So. 609, 
101 Pla. 4. 

4 C.J. p 1368 note 90. 

47. Hamlin v. Coppel, 155 A. 676, 9 
N.J.Misc. 651—4 C.J. p 1368 note 
91. 

48. Webber v. Richter, 187 N.W. 528, 
217 Mich. 561. 

49. Dial V. Olsen, 36 P. 175, 4 Ariz. 
293. 

50. Miss.—^Afro-American Sons and 
Daughters v. Webster, 161 So. 318, 
172 Miss. 602—^Turner v. Williams, 
139 So. 606, 162 Miss. 258—McCoy 

V. Watson, 122 So. 368, 154 Miss. 
307, denying suggestion of error 
121 So. 116, 153 Miss. 416. 

Tex.—^Atchison, T. & S. P. Ry. Co. v, 
Stevens, 206 S.W. 921, 109 Tex. 262, 
affirming (Civ.App.) 192 S.W. 304— 
Waco Hilton Hotel Co. v. Waco 
Development Co., (Civ.App.) 75 S. 

W. (2d) 968—Wright v. Jones, (Civ. 
App.) 33 S.W. (2d) 292, reversed on 
other grounds (Com.App.) 52 S.W. 
(2d) 247—Llanez v. Chisos Mining 
Co., (Civ.App.) 285 S.W. 646. 

51. Fireman’s Fund Ins. Co. v. Cole, 
(Miss.) 152 So. 872, followed in 
Hudson Ins. Co. v. Cole, 152 So. 874. 
and Springfield Pire & Marine Ins. 
Co. V. Cole, 152 So. 875—^Arnett v. 
Carol C. & Fred R. Smith, Inc., 142 
So. 478, set aside on other grounds 
on suggestion of error 145 So. 638, 
165 Miss. 53—^Turner v. Williams, 
139 So. 606, 162 Miss. 258—McCoy 
V. Watson, 122 So. 368, 154 Miss. 
307, denying suggestion of error 
121 So. 116, 153 Miss. 416—^Fisher 
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iag jurisdictional objections tlie effect of an unqual¬ 
ified general appearance are constitutional,and 
a judgment in personam thus supported is entitled to 
full faith and credit in other states.^^ 

b. Eights of Defendant and Scope of Hearing 

Generally a special appearance accords only the right 
to have the jurisdictional question passed on, and no other 
matters or questions can be raised or considered. It some¬ 
times has the effect of keeping the defendant from being 
in default for want of pleading until the court has ruled 
thereon, but It does not give him the same rights with 
respect to notice of subsequent proceedings, copies of 
pleadings, and the like, as does a general appearance. 

No action can be taken on a special appearance that 
does not have as a basis a challenge to the jurisdic¬ 
tion of the court over the person of defendant, for 


that is the only question placed before the trial court 
by reason of such an appearance.54 Under a special 
appearance the appearing party has no right to a 
hearings^ or decision®® on other matters involved in 
the controversy so long as he insists on his spe¬ 
cial appearance and refuses to appear generally. It 
confers upon defendant no right to challenge the 
sufficiency of the complaint,®*^ or demand a copy 
thereof from plaintiff,®^ and on the hearing of a 
special appearance defendant is not entitled to a jury 
trial. ®^ 

On the other hand, jurisdictional questions must 
be left to the hearing of the special appearance for 
consideration,®0 and plaintiff cannot, in jurisdictions 
where leave of court is prerequisite to a special ap- 


V. Pacific Mut Life Ins. Co., 72 So. 

846, 112 Miss. 30—4 C.J. p 1369 note 

92. 

In Texas 

(1) Under statute providing that 
an answer shall constitute an ap¬ 
pearance, the word “answer** has 
been held to include all pleadings by 
defendant whether made for the sole 
purpose of attacking the jurisdiction 
or not, and, hence, the filing of any 
answer or defensive plea confers 
jurisdiction the same as a general ap¬ 
pearance, although the sole purpose 
of the pleading is to attack the 
court*s jurisdiction over defendant's 
person,—^Atchison, T. & S. P. Ry. Co. 
v. Ayers, 206 S.W. 922, 109 Tex. 270, 
reversing (Civ.App.) 192 S.W. 310— 
Atchison, T. & S. P. Ry, Co. v. Ste¬ 
vens, 206 S.W. 921, 109 Tex. 262, af¬ 
firming (Civ.App.) 192 S.W. 304— 
Lindsey v. Ferguson, (Civ.App.) 80 
S.W.(2d) 407—Waco Hilton Hotel Co. 
V. Waco Development Co., (Civ,App,) 
75 S.W.(2d> 968—Southern Pac. Co. 
V. Green, (Civ.App.) 269 S.W. 877, re¬ 
versed on other grounds (Com,App.) 
280 S.W. 198, 

(2) Practically any other method 
of appearing to object to the jurisdic¬ 
tion of the court is given the effect 
of a general appearance, conferring 
jurisdiction of the person, under the 
terms of a statute providing that a 
special appearance for the purpose of 
objecting to a citation or the service 
thereof has the effect of a general 
appearance to the succeeding term of 
the court so as to confer jurisdiction 
over the person of defendant.—^St. 
Louis & S. P. R. Co. V. Hale, 206 S.W. 
75, 109 Tex. 251, affirming (Civ.App.) 
153 S.W. 411—^Roberts v. Stewart 
Farm Mortgage Co., (Civ.App.) 226 
S.W. 1108—Osvald v. Williams, (Civ. 
App.) 187 S.W. 1001—4 C.J. p 1369 
note 93. 

(3) This latter statute applies 
whether the question is raised by mo¬ 
tion or by plea.—St. Louis, etc., R. 
Co. V. Blocker, <Civ.App.> 138 S.W. 


156—^Fairbanks v. Blum, 21 S.W. 1009, 
2 Tex.Civ.App. 479. 

(4) It also applies whether the ob¬ 
jection is sustained or overruled.— 
Devereaux v. Rowe, (Civ.App.) 293 
S.W. 207—4 C.J. p 1369 note 95. 

(6) Likewise, the motion is an ap¬ 
pearance, although it is passed to 
another term without action on the 
part of the court.—^Feibleman v. Ed¬ 
monds, 6 S.W. 417, 69 Tex. 334. 

(6) An appearance for the sole 
purpose of objecting to the jurisdic¬ 
tion of the court does not authorize 
the rendition of a judgment against 
defendant until the succeeding term 
of court—Griffin v. Langley, (Civ. 
App.) 40 S.W.(2d) 1100—Schleicher 

V. Schmedt (Civ.App.) 209 S.W. 185. 

(7) Moreover, a special appearance 
for the sole purpose of having the 
case removed to the federal court 
does not, on subsequent remand to the 
state court, deprive defendant of his 
right to file a plea of privilege to 
have the cause transferred to the 
county of his residence.—^Llanez v. 
Chisos Mining Co., (Civ.App.) 285 S. 

W. 646. 

52. Western Life Indemnity Co. v. 
Rupp, (Ky.) 35 S.Ct 37, 236 U.S. 
261, 69 L.Ed. 220—Missouri, K. & 
T, Ry. Co. V. Goodrich, (Kan.) 213 
P. 339, 129 C.C.A, 699—4 C.J. p 1369 
note 98. 

SSL Jones y. Jones, 15 N.E. 707, 108 
N.Y. 415, 2 Am.S.R 447. 

54. Del.—Syracuse Trust Co. y. Kel¬ 
ler, 165 A. 327. 

Iowa.—Iowa Electric Co. v. State 
Board of Control, 266 N.W. 543— 
Scott y. Wamsley, 245 N.W. 214, 215 
Iowa 1409. 

N.Y.—^Muslusky y. Lehigh Valley 
Coal Co., 122 N.E. 461, 225 N.Y. 684, 
reversing 161 N.Y.S. 1136, 175 App. 
Div. 926—Clarke v. Carlisle Foun¬ 
dry Co., 270 N.Y.S. 851, 150 Misc. 
710. 

Merits of oontroyersy 

(1) Merits of controversy cannot 
be determined on special appearance. 
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—Iowa Electric Co. v. State Board of 
Control, (Iowa) 266 N.W, 543. 

(2) A plea based on lack of juris¬ 
diction is purely a dilatory plea, and, 
when a defendant seeks to avail him¬ 
self of it, he must stand on his naked 
legal rights and seek nothing further 
from the court than enforcement of 
that right—^Union Bond & Mortgage 
Co. V. Brown, (S.D.) 269 N.W. 474. 

(3) The courts do not acquire juris¬ 
diction on the merits over the person 
of a litigant who appears for the 
purpose alone of questioning juris¬ 
diction.—^Erickson v. Texas Employ¬ 
ers* Ins. Ass*n, (Tex.Civ.App.) 97 S. 
W.(2d) 721. 

Exemption of gamisliea insurance 
Where a nonresident whose insur¬ 
ance funds have been garnished ap¬ 
pears specially to question the juris¬ 
diction of the court over his person 
and property, the court cannot con¬ 
sider and decide for defendant on 
the ground that the insurance money 
is exempt to defendant, for the ques¬ 
tion of exemption is not open until a 
general appearance has been made.— 
Scott v. Wamsley, 245 N.W. 214, 215 
Iowa 1409. 

55. U.S.—Appalachian Electric Pow¬ 
er Co. V. Smith, (D.C.Va.) 4 P.Supp. 
8 . 

Minn.—^Haney y. Haney, 203 N.W. 

614, 163 Minn. 114. 

N.J.—Brimberg y« Hartenfeld Bag 
Co., 105 A. 68, 89 N.J.Eq. 425. 

501 Peoples Tel. & Tel. Co. y. Prye, 
10 Tenn.App. 160—4 C.J. p 1370 
note 1. 

57. Siccardi y. Ajello, 190 N.Y.S. 704, 
117 Misc. 118. 

58. Muslusky v. Lehigh Valley Coal 
Co., 122 N.B. 461, 225 N.Y. 684, re¬ 
versing 161 N.Y.S, 1136, 175 App. 
Div. 926. 

59. Whitehead v. Holmes, 274 P. 29, 
136 Okl. 84. 

eo» standard Embossing Plate Mfg. 
Co. y. American Salpa Corporation* 
166 A. 542, 113 N.J.Eq. 248. 
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pearance, by motion to vacate an order granting leave 
to appear specially, bring up for consideration and 
determination the very jurisdictional questions to be 
heard and decided on the hearing of the special ap¬ 
pearance.®^ 

A statute giving defendant the right to notice 
of subsequent proceedings in the cause where he 
has demurred, answered, or given written notice of 
his appearance contemplates a general appearance 
only, and a special appearance challenging the court's 
jurisdiction gives defendant no right to notice of 
subsequent proceedings,®2 Such an appearance is 
also contemplated by a statute extending the time 
for taking an appeal where defendant has not been 
served or has not appeared, and a defendant appear¬ 
ing specially has the same time in which to appeal 
as a nonappearing defendant.®^ 

In some states it has been ruled that a special ap¬ 
pearance to quash the service of process prevents 
defendant from being placed in default until the 
court has ruled on and disposed of the question thus 
raised,®^ and, under a statute providing for default 
judgment only where defendant has failed to answer 
or challenge the jurisdiction of the court by special 
appearance coupled with a motion, a special appear¬ 
ance coupled with a motion extends the time for en¬ 
tering a general appearance and answering to the 
merits until the motion has been ruled on.®® Indeed, 
it has been held that a special appearance and mo¬ 
tion to quash are an answer within the meaning of a 
statute limiting plaintiff's right to take default to 
the situation where no answer has been filed, and 
no default can be taken until the special appearance 
and motion to quash are disposed of by the court.®® 
However, the mere entry of a special appearance 
does not extend the time for defendant to plead 


§ 24 

where a statute requires him to file his plea by a cer¬ 
tain day unless further time is given by the court on 
motion,®^ and a special appearance challenging only 
the jurisdiction of the court to render judgment in 
a particular term of court does not suspend all fur¬ 
ther proceedings until the disposition thereof, but 
the court may render default judgment in the suc¬ 
ceeding term of court.®® 

By reason of express provision in some statutes 
giving a special appearance the effect of a general 
appearance, a defendant appearing specially is some¬ 
times entitled to a continuance to the next term of 
court on his motion tlierefor.®^ 

§ 23. — After Judgment 

A special appearance after Judgment to object thereto 
on Jurisdictional grounds does not give jurisdiction, waive 
jurisdictional defects, or validate the judgment. 

The appearance of a defendant in court after a 
judgment, for the sole purpose of objecting to the 
judgment on jurisdictional grounds, does not give 
jurisdiction or waive any jurisdictional defects.^® 
Such a special appearance is not effectual to validate 
a judgment void for want of jurisdiction,*^! but, if 
defendant fails to appeal from an adverse ruling on 
his special appearance to vacate the judgment, the 
latter decision in effect makes the judgment binding 
on him.72 

§ 24. — After General Appearance 

After a general appearance an effective special ap- 
pearance cannot be made to question the court's juris¬ 
diction. 

After a full general appearance has once been 
made, a special appearance cannot be made or en¬ 
tered which will effectively question the court's juris¬ 
diction over defendant's person,*^® and this, although 


ei. standard Embossing Plate Mfg. 
Co. V. American Salpa Corporation, 
supra. 

60. Haney v. Haney, 203 N.W. 614, 
163 Minn. 114. 

63. Dixon v. Carrucci, 97 N.T.S. 380, 
49 Misc. 222. 

64. Rauch V. Zander, 234 P. 1039, 134 
Wash. 40, 

65. State v. District Court of Four¬ 
teenth Judicial Dist. in and for 
Meagher County, 257 P. 1014, 80 
Mont. 97—^Missoula Belt Line Ry. 
Co. V. Smith, 193 P. 629, 58 Mont. 
432. 

Before statute was enacted it was 
held that the filing of a motion to 
quash the service of summons did 
not extend the time for appearance.— 
Mantle v. Casey, 78 F. 591, 31 MonL 
408. 

edi Central Deep Creek Orchard Co. 


V. C. C. Taft Co., 202 P. 1062, 34 
Idaho 458. 

07. State ex rel. Neel v. Love, 148 
So. 208, 110 Fla. 91. 

68. Swan v. McGowan, 231 N.W. 440, 
212 Iowa 631. 

69. Fisher v. Pacific Mut. Life Ins. 
Co.. 72 So. 846, 112 Miss. 30. 

TO. Neh,—Schwahe v. American 

Rural Credits Ass'n, 176 N.W. 673, 
104 Neb. 46. 

iq-.Y.—Glickman v. Klrtland, 254 N.T. 

S. 470, 142 Misc. 313. 

S.D.—Chicago, M. & St. P. Ry. Co. v. 
McClelland, 163 N.W. 675, 39 S.D. 
191. 

W.Va.—^Hayhurst v. J. Kenny Trans¬ 
fer Co., 158 S.B. 506, 110 W.Va. 395. 
Wis.—^Driscoll v. Tillman, 161 N.W. 

795, 166 Wis. 245. 

4 C.J. P 1370 note 2. 

71. Gallagher National Nonparti¬ 

67. 


san League, 205 N.W. 674, 53 N.D. 
238—4 C.J. p 1370 note 3. 

72. Tennie v. Sllngerland, 201 N.W. 
605, 161 Minn. 372—4 C.J. p 1370 
note 4. 

73. U.S.—Woodside v. IT. S, <C.C.A. 
Va.) 60 P.(2d) 823. 

Ga.—^Hattaway Lumber Co. v. South¬ 
ern Lumber Corporation, 148 S.B. 
358, 39 Ga.App. 741. 

Iowa.—Gardner v. Beck, 189 N.W. 
962, 195 Iowa 62. 

Kan.—State v. Thompson, 9 P.(2d) 
628, 135 Kan. 193. 

Ky.—^Martin v. Cole, 230 S.W. 535, 
191 Ky. 418. 

N.C.—Crafllord v. La Payette Life Ins. 

Co., 161 S.E. 249, 198 N.C 269. 

Tex.—^Dr. Pepper Bottling Co. v. 
Rainboldt, (Civ.App.) 66 S.W.(2d) 
496. 

,4 C.J. P 1370 note 6. 
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the step constituting a general appearance was un- 
successful.7< 

§ 25. Effect of Unauthorized Appearance 

An unauthorized appearance is generally ineffectual 
for any purpose. 

An attempted appearance by a third person with¬ 
out authority from the party for whom he purports 
to appear is ordinarily wholly ineffective for any 
purpose whatsoever,75 but, if an attorney, authorized 
to enter a special appearance only, by mistake does 
some act which in law amounts to a general appear¬ 
ance and submits defendant to the jurisdiction of the 
court, he cannot subsequently in a suit on the judg¬ 
ment invoke the defense of want of authority in the 
attorney.75 Where an attorney engaged to represent 
defendant, without notice of any limitation on his 
authority, enters a general appearance on defendant's 
behalf, a subsequent attempt to limit the attorney's 


authority to appearing specially and contesting the 
jurisdiction does not lessen the effect of the previous 
general appearance,*77 and, if the right of an at¬ 
torney to appear for a defendant has been conceded 
and the former has been heard in behalf of his 
client, pursuant to his authority, the latter is not in a 
favorable position to claim that the appearance was 

not authorized.78 

§ 26. Withdrawal of Appearance 

A defendant who has once entered his appearance has 
no inherent right to withdraw the same so as to destroy 
the legal effect thereof. 

After an appearance has once been made or en¬ 
tered, the appearing party has no inherent right to 
relieve himself from the binding effect thereof by 
attempting to withdraw the same on his own mo- 
tion.79 Hence, the fact that a subsequent motion 
recites that defendant appears for the purpose of 


74, Savannah, etc., R. Co. v. Atkin¬ 
son. 21 S.R 1010, 94 Ga. 780. 

75. U.S.—Gulf Smokeless Coal Co. v, 
Sutton, Steele & Steele, (C.C.AW. 
Va.) 36 P.(2d) 224, denying rehear¬ 
ing 35 P.<2d) 433, certiorari denied 
50 S.Ct. 158, 280 U.S. 609, 74 L.Ed. 
652—Lucas v. Vulcan Iron Works, 
<D,C.Pa.) 233 F. 823. 

Cal.—^Benson v. Benson, 169 P. 369, 
176 Cal. 649—Nicol v. Davis, 265 P. 
867, 90 Cal.App. 337—Altpeter v. 
Postal Telegraph Cable Co., 148 P. 
241, 26 Cal.App. 705. 

Ga,—McConnon & Co. v. Martin, 126 
S.E. 272, 33 Ga.App. 392. 

Ill.—Scharlau v. Lombard State Bank, 
278 Ill.App. 504. 

Ky.—^King Const. Co. v. Mary Helen 
Coal Corporation, 239 S.W. 799, 194 
Ky. 435—^Rutherford v. Richart & 
Gudgell, 2 Ky.Op. 161. 

La.—Alpha v. Rose, 132 So. 222, 171 
La. 753. 

Mass.—Hanzes v. Plavio, 125 N.E. 

612, 234 Mass. 320. 

Mich.—^Fisher v. Fisher, 194 N.W. 
488, 224 Mich. 147. 

N.J.—^Boyd V, Lemmerman, 168 A. 

47, 11 N.J.Misc. 701. 

N.T.—^In re Schlemmer’s Will, 238 N. 
Y.S. 117, 135 Mise. 296—In re Leh- 
meyeFs Estate, 204 N.Y.S. 767, 122 
Misc. 670—^In re Ford's Estate, 163 
N.Y.S. 960, 98 Misc. 100. 

N,C.—^Byrd & Parker v. Davis, 124 S. 
E. 123, 188 N.C. 150, reversing 122 
S.B. 300, 187 N.C. 575. 

Ohio.—^Nast V. Hurtig & Seamon, 157 
N.E. 316, 25 Ohio App. 16. 

Okl.—Courtney v. Campbell, 286 P. 
872, 143 Okl. 5. 

Or.—Walters v. Dock Commission of 
City of Portland, 270 P. 778, 126 Or. 
487, denying motion 266 P. 634, 126 
Or. 487. 

Tex.—Steger v, Shofner, (Civ.App.) 


54 S.W'. (2d) 1013—Scarborough v. 

Bradley, (Civ.App.) 256 S.W. 349. 
W.Va.—Stevenson v. Wilcox Mach. 

Co., 136 S.E. 695, 103 W.Va. 120. 

4 C.J. p 1330 note 63 [a], 
XTnautliorized attorney 

(1) *A court acquires no jurisdic¬ 
tion over a defendant where an at¬ 
torney without authority accepts 
service of process and enters an ap¬ 
pearance for him in court.”—^Hanzes 
V. Flavio, 125 N.B. 612. 613, 234 Mass. 
320. 

(2) “It is well settled « . . that 
by the appearance of an attorney for 
a nonresident the court acquires no 
jurisdiction, if it should appear that 
such an appearance was unauthor¬ 
ized.”—In re Ford's Estate, 163 N.Y. 
S. 960, 98 Misc. 100. 

(3) However, where thei records 
show that defendant appeared by an 
attorney, the fact that the attorney 
had no authority does not make the 
judgment rendered in the proceedings 
absolutely void on its face.—^Taylor 
V. Jones, 79 So. 356, 202 Ala. 18. 
Attorney appointed by court 

A demurrer filed for a defendant, 
constructively summoned, by an at¬ 
torney appointed by the court does 
not amount to a general appearance. 
—Thomas v. Mahone, 9 Bush (Ky.) 
111—4 C.J. p 1338 note 72. 

Joint obligor 

An appearance by one nonresident 
joint obligor does not constitute an 
appearance by another nonresident 
joint obligor where the latter has 
not given the former any special au¬ 
thority to appear for him.—^McConnon 
& Co. V. Martin, 126 S.E. 272, 33 Ga. 
App. 392—Alpha v. Rose, 132 So. 222, 
171 La. 763. 

Reasons for rule 

“A defendant should not be bound 
by the unauthorized act of a stranger. 
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To permit this would be to bind such 
litigant by the judgment of the court 
without his having had his day in 
court. Appellee is in nowise bound 
by the proceedings taken against her 
by virtue of her unauthorized appear¬ 
ance. There is no other principle 
which can afford appellee adequate 
protection in this case, than to hold 
that such unauthorized appearance 
shall be held and considered a nul¬ 
lity.”—Scharlau v. Lombard State 
Bank, 278 Ill.App. 504, 607. 

Void and imauthorized appearance 
imposes no obligation if the entry 
of an appearance is unauthorized 
and void, defendant is in no way 
bound thereby and it is not incum¬ 
bent on him to take any steps to de¬ 
fend for want of jurisdiction of the 
person, for the void entry can have 
no greater effect than no entry of 
appearance whatever.—^King Const. 
Co. V. Mary Helen Coal Corporation, 
239 S.W. 799, 194 Ky. 435. 

76. Najdowski v. Ransford, 227 N. 
W. 769, 248 Mich. 465. 

77. Equitable Trust Co. of New York 
V. Halim, 234 N.Y.S. 37, 133 Misc. 
678. 

78. Roethler v. Cummings, 165 F. 
355, 84 Or. 442. 

79. Mass.—Garber v. Greenberg, 114 
N.E. 670, 225 Mass. 422. 

Tenn.—^Ball v. N. Y. Life Ins. Co., 3 
Tenn.App. 102. 

Tex.—Phillips v. The Maccabees, 
(Civ.App.) 50 S.W.(2d) 478. 

4 C.J. p 1371 note 10. 

Reasons for rule 

**A defendant who has once entered 
his appearance may withdraw his an¬ 
swer, but he cannot thus withdraw 
his appearance nor destroy the legal 
effect thereof. If this were not true a 
defendant, who had not been served 
with citation but who had conferred 
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the motion only cannot have the effect of withdraw¬ 
ing an appearance previously entered.^® 

A stipulation that the filing of an amendment to the 
complaint shall be without prejudice to defendant’s 
right to question the jurisdiction of the court will 
not be construed as a withdrawal of a general ap¬ 
pearance previously made.^i 

§ 27. - Leave of Court and Remedy for 

Wrongful Leave 

a. In general 

b. Withdrawal by attorney 
a. In G-eneral 

Withdrawal of an appearance may and must be had 
under leave of court obtained on proper application and 
notice, the granting or refusal of such leave being, how> 
ever, largely discretionary with the court, although, If the 
discretion is abused, or the circumstances are such as to 
leave no discretion, the aggrieved party has his remedy 
by appeal. 

Before an appearance can effectively be withdrawn, 
leave of court for authority to do so must be ob¬ 


tained,and an actual withdrawal consummated.^* 
For such leave application must first be made to the 
court,8^ and notice must be given to the opposing 
party or his counsel.*® 

The granting or refusal of leave to withdraw an 
appearance is largely discretionary with the court,*® 
and, under some circumstances, conditions may prop¬ 
erly be imposed on the granting of leave.*^ General¬ 
ly the withdrawal will be allowed if the appearance 
has been entered through fraud or mistake,** under 
a misapprehension,** without authority,** or if plain¬ 
tiff has been permitted to make a material amend¬ 
ment.* ^ On the other hand, leave to withdraw an 
appearance should ordinarily be denied if good cause 
therefor is not shown,*2 if defendant is guilty of 
laches in making his application,** or if it will de¬ 
prive the court of jurisdiction, to the detriment of 
plaintiff,*^ as where the time and opportunities to ob¬ 
tain jurisdiction otherwise have passed,*® or plain¬ 
tiff’s claim will become subject to a plea of limitations 
which could not have been interposed at the time the 
appearance was made.*® 


jurisdiction on the court over his per¬ 
son hy entering an appearance as pro¬ 
vided in the statute, could withdraw 
his appearance in the midst of the 
trial and thus destroy the power of 
the court to proceed to judgment. A 
defendant cannot he in court and out 
of court at his will. Having once 
submitted himself to the jurisdiction 
of the court, he cannot relieve him¬ 
self from the consequences thereof 
by withdrawing from the case.”— 
Phillips V. The Maccabees, (Tex,Civ. 
App.) 50 S.W.(2d) 478, 479. 

80. State ex rel. Goodson v. Hall, 
(Mo.App.) 72 S.W.(2d) 499. 

81. Kaiser v. Butchart, (Minn.) 265 
N.W. 826. 

82. McArthur v. Leffler, 10 N.E. 81, 
110 Ind. 526—4 C.J. p 1371 note 10. 

83. Bills V. Stanton, 69 Ill. 51. 

Mere leave to withdraw an appear¬ 
ance, not consummated by actual 
withdrawal, is ineffective for any 
purpose.—^Bills v. Stanton, 69 Ill. 51. 

84. Daley v. Iselin, 61 A. 919, 212 Pa. 
279—4 C.J. p 1371 note 9. 

85. Daley v. Iselin, supra—4 C.J. p 
1371 note 11. 

88. U.S.—Chesapeake & O. Ry. Co. 
V. Coffey, (C.C.A.Va.) 37 P.(2d) 320, 
certiorari denied 50 S.Ct. 353, 281 
U.S. 749, 74 L.Ed. 1160—Brookings 
State Bank v. Federal Reserve Bank 
of San Francisco, (D.C.Or.) 291 F. 
659. 

N.Y.—In re Wellington's Estate, 289 
N.T.S. 1005, 160 Misc. 383, denying 
modification 276 N.Y.S. 946, 154 
Misc. 271—Bailey v. Coventry, 224 
N.Y.S. 17, 130 Misc. 269. 


Va.—^Davis Bakery v. Dozier, 124 S. 

E. 411, 139 Va. 628. 

4 C.J. p 1371 note 12. 

See Szimkus v. Ragauckas, 189 Ill. 
App. 407. 

Substitution of special for general 
appearance 

The court may, in Its discretion, 
permit a general appearance to be 
withdrawn and a special appearance 
substituted therefor raising jurisdic¬ 
tional objections which will not be 
deemed waived by the prior general 
appearance,—^Brookings State Bank v. 
Federal Reserve Bank of San Fran¬ 
cisco, (D.C.Or.) 291 F. 659—Shivo et 
al. V. Farmers* American Mutual Fire 
Insurance Company, 19 Pa.Dist.&Co. 
396. 

87. Gall V. Funkenstein, 10 N.Y.St. 
331. 

Harmless unauthorized appearance 
If defendant has lost no rights by 
the mere unauthorized appearance of 
an attorney, conditions may be im¬ 
posed on granting leave to him to 
withdraw the notice of appearance.— 
Gall v. Funkenstein, 10 N.Y.St. 331. 

88. Forbes v. Hyde, 31 Cal. 342—4 
C.J. p 1371 note 13. 

89. Green v. NuGrape Co., 100 So. 
84, 19 Ala.App. 663—4 C.J. P 1371 
note 14. 

90. Green v. NuGrape Co., supra— 
4 C.J. p 1371 note 15. 

91. Maya Corporation v. Smith, (D. 
C.Del.) 32 F.(2d) 350—4 C.J. P 1371 
note 16. 

92. N.Y.—^Bailey v. Coventry, 224 N. 
Y.S. 17, 130 Misc. 269. 
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Va.—Davis Bakery v. Dozier, 124 S.B. 

411, 139 Va. 628. 

4 C.J. p 1371 note 17. 

33. Vilas V. Butler, 9 N.Y.S. 82, re¬ 
versed on other grounds 25 N.E. 
941, 123 N.Y. 440, 26 Abb.N.Cas. 
100, 19 N.Y.Civ.Proc. 333, 20 Am.S. 
R. 771, 9 L.R.A. 844—4 C.J. p 1372 
note 18. 

914 . U.S.—Chesapeake & O. Ry. Co. 
V. Coffey, (C.C.A.Va.) 37 F.(2d) 320, 
certiorari denied 50 S.Ct. 353, 281 
U.S. 749, 74 L.Ed. 1160—Brookings 
State Bank v. Federal Reserve 
Bank of San Francisco, (D.C.Or.) 
291 F. 659. 

Ala.—^Laseter v. C. I. T. Corporation, 
152 So. 607. 228 Ala. 19, granting 
certiorari and reversing (App.) 152 
So. 607. 

Mass.—Garber v. Greenberg, 114 N.R 
670, 225 Mass. 422. 

N.Y.—^Bailey v. Coventry, 224 N.Y.S. 

17, 130 Misc. 269. 

4 C.J. p 1372 note 19. 

95. Insurance Trust, etc., v. Failing, 
71 P. 826, 66 Kan. 336—4 C.J. p 1372 
note 19 [a] (1). 

98. U.S.—Chesapeake & O. Ry. Co. v. 
Coffey, (C.C.A.Va.) 37 F.(2d) 320, 
certiorari denied 50 S.Ct. 353, 281 
U.S. 749, 74 L.Ed. 1160. 

Ala.—Laseter v. C. I. T. Corporation, 
152 So. 607, 228 Ala. 19, granting 
certiorari and reversing (App.) 152 
So. 607. 

Mass.—Garber v. Greenberg, 114 N.E. 

670, 225 Mass. 422. 

4 C.J. p 1372 note 19 [a] (2). 

Court without discretion to grant 
withdrawal 

Where defendant has permitted his 
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Remedy for wrongful leave. Where, over plain- 
objections, the court wrongfully permits defend¬ 
ant to withdraw and disclaim the defense, the remedy 
is by appeal from the judgment rendered in the 
cause. 3 

b. Withdrawal by Attorney 

Although there is a presumption In favor of his au¬ 
thority to act in this connection, with but limited excep¬ 
tions, an attorney will not be permitted to withdraw his 
client’s appearance without the latter’s consent; and, 
after final judgment, the court, in the absence of such 
consent, is wholly without power to permit defendant’s 
attorney to withdraw his appearance and pleadings. 

Although an oral appearance may be withdrawn by 
an attorney before hearing,9^ and, where an attorney 
of record applies to withdraw his appearance, it will 
be presumed that he does so on the authority of his 
client,^^ it has been held that an attorney will not 
be allowed to withdraw his appearance on his own ap¬ 
plication alone, his client not disavowing his right 
to appear;! and, after final judgment has been ren¬ 
dered, the court cannot permit defendant’s attorney 
to withdraw his appearance and pleadings.^ 

§ 28. — Withdrawal of Pleading 

While it may under certain circumstances, ordinarily 
the mere withdrawal of pleadings, even with leave of 
court, does not effect a withdrawal of an appearance previ¬ 
ously effected thereby. 

The mere withdrawal of a plea to the merits,^ 
or a demurrer,4 even when done with leave of court,® 
does not eliminate or withdraw an appearance previ¬ 
ously effected thereby, unless the withdrawal of the 
pleading is treated by both parties and the court as 
a withdrawal of the appearance.® It has been held, 
however, that, where an attorney who has appeared 
for only part of several defendants, through inad¬ 
vertence, files an answer on behalf of all, the with¬ 
drawal of the answer under leave and order of the 


court operates to withdraw the appearance effected 
thereby so that the court acquires no jurisdiction of 
defendants for whom an appearance has not other¬ 
wise been made.^ 

§ 29. -Withdrawal from Trial 

A withdrawal from trial does not withdraw a previous 
appearance so as to deprive the court of jurisdiction. 

After a general appearance the withdrawal of de¬ 
fendant from the trial does not deprive the court of 
jurisdiction in personam which has theretofore at¬ 
tached.® 

§ 30. Effect of Withdrawal 

a. Of attorney’s appearance 

b. Of defendant’s appearance 

a. Of Attorney’s Appearance 

The withdrawal by an attorney of his own appearance 
does not have the effect .of withdrawing his client’s appear¬ 
ance or pleadings filed in the latter’s behalf. 

The withdrawal of an appearance by counsel, for 
himself, does not amount to a withdrawal of appear¬ 
ance for defendant nor does it withdraw any plead¬ 
ing which the attorney has filed in defendant’s be¬ 
half.!® 

b. Of Defendant’s Appearance 

Unless its effect is specialty limited, a proper and au¬ 
thorized withdrawal of defendant’s appearance leaves the 
case as if no appearance had been made, deprives the court 
of the jurisdiction previously afforded thereby, and oper¬ 
ates to withdraw the defendant’s pleadings so that he is 
deprived of the benefit of any rights or advantages which 
would otherwise accrue to him by reason of his appear¬ 
ance and pleadings. 

When defendant’s appearance in the cause has, 
with proper authority or leave, been withdrawn, this 
leaves the case as if no appearance had been enter¬ 
ed,!! and of itself effects the withdrawal of all his 


general appearance to stand until the 
statute of limitations has barred 
plaintiffs claim if the action were 
recommenced, it is reversible error 
for the court to permit defendant to 
withdraw his appearance in the ab¬ 
sence of any fault of plaintiff.—^Lase- 
ter V. C. I. T. Corporation, 152 So. 607, 
228 Ala. 19, granting certiorari and 
reversing (App.) 152 So. 607. 

97- Cunningham v. Spillman, 72 Ind. 
62. 

90. State v. Kings County Super.Ct, 
114 P. 905, 63 Wash. 96. 

99. Henck v. Todhunter, 7 Harr.&J. 
(Md.) 275, 16 Am.D. 300. 

1 . Mallet v. Girard, 3 Edw.(N.Y.) 
372. 

2 . Okmulgee Northern Ry. Co. v. 
Oklahoma Salvage & Supply Co., 

. 271 P. 167, .133 Okh 64. 


3. Tenn.—^Ball v. N. T. Life Ins. Co., 
3 Tenn.App. 102. 

Tex.—^Phillips v. The Maccabees, 
(Civ.App.) 50 S.W.(2d) 478. 

4 C.J. p 1372 note 24. 

Right to notice after plea withdrawn 
Although defendant's attorney has 
withdrawn a plea filed on his behalf, 
the attorney is entitled to notice of 
any subsequent steps taken in the 
cause affecting his client's rights.— 
Watson V. Hinchman, 3 N.W. 202, 41 
Mich. 716. 

4. Mich.—Stevens v. Harris, 58 N.W. 
230, 99 Mich. 230. 

Ohio.—^Evans v. lies, 7 Ohio St. 233. 

5. Edinburg Irr. Co. v. Ledbetter, 
(Tex.Civ.App.) 247 S.W. 335, modi¬ 
fied on other grounds (Com.App.) 
286 S.W. 186. 


a Mars V. Oro Fino Min. Co., 65 N. 
W. 19, 7 S.D. 605—4 C.J. p 1372 note 
30 [a]. 

7. Forbes v. Hyde, 31 Cal. 842. 

8 . TJ. S. Fidelity, etc., Co. v. Nash, 
121 P. 541, 124 P. 269, 20 Wyo. 65— 
4 C.J. p 1372 note 27. 

9. Famous Mfg. Co. v. Wilcox, 54 N. 
E. 211, 180 Ill. 246, affirming 80 Ill. 
App. 64—4 C.J. p 1372 note 28. 

la Ill.—^Famous Mfg. Co. v. Wilcox, 
supra—^Mason v. Abbott, 83 Ill. 445, 
Ind.—^Ellison v. Cain, 2 Ind. 236. 

11 . Ind.—Lodge v. State Bank, 6 
Blackf. 657. 

Or.—^Wilson v. Blakeslee, 16 P. 872» 
16 Or. 43. 

Pa.—Dubois v. Glaub, 52 Pa. 238. 

4 C.J. p 1372 note 30. 


7n 
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pleadings therein.12 Accordingly, if jurisdiction has 
been acquired over defendant otherwise than by his 
appearance and pleading, a withdrawal of his appear¬ 
ance may result in the entry of" a judgment against 
him by default or nil dicit,i^ even without notice of 
application therefor while, if jurisdiction has not 
been otherwise obtained, the withdrawal of the ap¬ 
pearance takes away the jurisdiction of the court 
and it has no power to render a judgment against 
defendant without first acquiring jurisdiction in 
some other manner.^s 

Special withdrawal. It is competent to make a 
special withdrawal of appearance without prejudice 
to the rights of plaintiff, which will not take away 
any advantage which plaintiff obtained by the ap¬ 
pearance of defendant^® 

§ 31. Reappearance 

With leave to that effect properly obtained a defend¬ 
ant who has withdrawn a general appearance may reap¬ 
pear specially, but an attempted withdrawal without au¬ 
thority will be taken as an abandonment of the right to 
appear further. 

An attempted unauthorized withdrawal of an ap¬ 


pearance will be taken as an abandonment of any 
right to appear further in the case but, with leave 
to that effect properly obtained, a defendant with¬ 
drawing a general appearance may then proceed 
to reappear specially to question the jurisdiction of 
the court.^^ 

§ 32. Setting Aside or Striking Out Appear¬ 
ance 

Unauthorized appearances, or appearances of persons 
having no interest In the proceedings, may be stricken 
on motion. 

As previously noted in § 25 an unauthorized ap¬ 
pearance is ineffectual to bind defendant or confer 
jurisdiction, and, where such an appearance has been 
entered, it will be stricken or quashed on motion of 
defendant,!^ on the person's appearing without au- 
thority,^® or even on motion of plaintiff when the 
motion is supported by affidavits of defendant as to 
lack of authority in the person appearing.^t Appear¬ 
ances entered in behalf of persons having no interest 
in the proceedings may be stricken on motion of the 
proper party in interest.22 


APPEARAND HEIR. A term in Scotch law, mean¬ 
ing an apparent heir.i 

APPELLANT. The party or person appealing ;2 the 
party who takes an appeal from one court or juris¬ 
diction to another any person who was party to 
a suit in the court below and who was aggrieved by 
the decree therein rendered.^ Under particular cir¬ 


cumstances, the word "applicant” has been held to be 
an equivalent.^ 

Phrases: "Appellant in such ease,”^ and "if the 
appellant is financially unable.”*^ 

APPELLATE. "Appellate” has been referred to as 
a nomen generalissimum, characterizing a review by 
the supervisory court.^ It has been said that the 


la. Ind.—Smith v. Foster, 59 Ind. 
595. 

N.H.—Hutchinson v. Manchester St. 

R. Co., 60 A. 1011, 73 N.H. 271. 

4 C.J. p 1372 note 31. 

13. Green v. NuGrape, 100 So. 84, 
19 Ala.App. 663—4 C.J. P 1373 note 
32. 

14. Day v. Mertlock, 68 N.W. 1037, 
87 Wis. 577—4 CJ. P 1373 note 33. 

15. Cal.—Forbes v. Hyde, 31 Cal. 
342. 

Ind.—^McArthur v. Leffler, 10 N.E. 81, 
110 Ind. 626. 

4 C.J. P 1373 note 34. 

16. Creighton v. Kerr, 20 WalLCU. 

S. ) 8, 22 L.Ed. 309, affirming 1 Colo. 
509—White v. Ewing, (Tenn.) 69 
F. 451, 16 C.C.A. 296. 

17. Dana v. Adams, 13 Ill. 691. 

16. U.S.—Brookings State Bank y. 
Federal Reserve Bank of San Fran¬ 
cisco, (D.C.Or.) 291 F. 659. 

Pa.—Shivo V. Farmers' American 


Mutual Fire Insurance Company, 19 j 
Pa.Dist.&Co. 396. | 

19. Scharlau v, Lombard State Bank, 
278 IlLApp. 504. 

Cross motion to strike out appear¬ 
ance of attorneys for appellees on 
the ground that such appearance was 
unauthorized by statute was over¬ 
ruled.—In re Frischer & Co., 16 Cust. 
App. 191. 

20. Hill V. Eagle Glass & Mfg. Co., 
(W.Va.) 219 F. 719, 135 C.C.A. 417, 
appeal granted Hill v. Eagle Glass 
Mfg. Co., 221 P. 1022, 136 C.C.A. 
664, reversed on other grounds 38 
S.Ct. 80, 245 U.S. 275, 62 L.Ed. 286. 

21. Murphy v. Ferris, 256 N.Y.S. 467, 
143 Misc. 297. 

Cnauthorlzed appearance by parent 
union for union defendant 
That defendant trade union's con¬ 
duct in making affidavits, amounts to 
a breach of discipline in relation to 
the parent body does not affect 
plaintiff’s right to vacate the unau¬ 
thorized appearance of the parent 

71 


body's attorneys on behalf of defend¬ 
ant.—^Murphy v. Ferris, 256 N.T.S. 

457, 143 Misc. 297. 

22. Cassidy v. Truscott, (Mass.) 192 
N.E. 164. 

1. Black L. D. See also Heir [29 
C.J. p 302 notes 74-76]. 

Jones V. Quantrell, 9 P. 418, 419, 
2 Idaho (Hash.) 153. See Murphy 
V. Donovan, (Mass.) 3 N.E.(2d) 734, 
735. See generally Appeal and Er¬ 
ror §§ 392-397. 

a Black L.D. 

Southern R. Co. v. Glenn, 46 S.E. 
776, 777, 102 Va. 529. 

5w Hall v. Dickey, 16 Hawaii 590, 
592. 

e, Chickamauga Quarry and Con¬ 
struction Co. y. Pundt, 189 S.W. 
686, 136 Tenn. 328. 

7. Widgins v. Norfolk & W. Ry. Co., 
128 S.B. 516, 617, 142 Va. 419. 

a Sandel v. State, 122 S.E. 571, 572, 

1 X28 S.a 178, 



APPELLATE—APPENDAGE 


6 G.JA 


word has a general meaning, and a specific meaning 
indicating the distinction between original jurisdic¬ 
tion and appellate jurisdiction.® Also it has been 
said that, used in a nontechnical sense, it is a gen¬ 
eral and comprehensive term referring to all causes 
and questions over which a court is authorized to 
exercise the power of review,^® and that, as used in 
its broadest sense in the constitution of the United 
States, it embraces the power to review and correct 
the proceedings of subordinate tribunals brought 
before the supreme court for examination in the 
modes provided by law.^^ It has been defined as 
meaning pertaining to the judicial review of ad judica¬ 
tions denoting the retrial and determination of 
something that has already been tried in another 
court, the review of the proceedings of another 
court pertaining to, or having cognizance of, ap¬ 
peals and other proceedings for the judicial review 
of adjudications;^^ and, as sometimes used, is held 
to express the idea of a full review of all phases 
of a case, law and fact.15 

Phrases: “Appellate court,”1® “appellate jurisdic- 
tion,”i7 ^appellate jurisdiction of all eases at law,”!^ 
“appellate jurisdiction of this court,“appellate 
jurisdiction only, ”20 ^^exercise of its original or ap¬ 
pellate jurisdiction,”^! and “within the appellate 
jurisdiction of the higher court. ”22 

APPELLATIO. In the civil law, appeal.23 


APPELLATOR. An old law term having the sam 
meaning as “appellant.” In the civil law, the ten 
was applied to the judge ad quern or to whom a 
appeal was taken.24 

APPELLEE. The party against whom an appes 
is taken, that is to say, a party who has an interes 
adverse to setting aside the judgment, 25 sometime 
also called the “respondent.”^® 

In old English law, where a person charged wit] 
treason or felony pleaded guilty and turned approve, 
or “king^s evidence,” and accused another as his ac 
complice in the same crime, in order to obtain hii 
own pardon, the one so accused was called the “ap 
pellee.”27 

Phrases: ^^Damages shall be awarded to the ap 
pellee,”28 and “payable to the appellee.”^® 

APPELLO. A Latin term in the civil law, meaning 
“I appeal;” the form of making an appeal apud ac¬ 
ta.®® 

APPELLOR. A term in old English law, meaning 
a criminal who accuses his accomplices, or who chal* 
lenges a jury.®! 

APPEND. To add; to attach.®^ 

APPENDAGrE. A concomitant; something added, 
attached, or annexed;®® something added as an ac- 


9. Woodruff V. Bell, 53 P.(2d) 49S, 
499, !43 Kan. 110. 

la Sendel v. State, 122 S.E. 571, 572, 
128 S.C. 178. 

11. Virginia v. Rives. (Va.) 100 U. 
S. 313, 327, 25 L.Ed. 667. 

12. Abbott Li. D., quoted in State v. 
Baker, 19 Fla. 19, 26, and In re 
Burnette, 85 P. 575, 579, 73 Kan. 
609. 

"Supervisory” distiugruislxed.—^Hes- 
tres V. Brennan, 50 Cal. 211, 217. 

13. Stuber v. Snyder’s Committee, 87 
S.W.(2d) 614, 617, 261 Ky. 338. 

14. Black L,.D. 

15. Montgomery & Crawford v. Ar¬ 
cadia Mills, 176 S.E. 589, 599, 173 S. 
C. 464—Sandel v. State, 122 S.E. 
571, 572, 128 S.C. 178. 

16. Bowers v. Wilson, 56 P.(2d) 1212, 
1216, 143 Kan. 732. 

Appellate courts in general see 
Courts §§ 311-485 [15 C.J. p 1025 
note 19—p 1127 note 17]. 

17. Colo.—Clark v. Denver & Interur- 
ban R. Co., 239 P. 20, 21, 78 Colo. 
48. 

Ohio.—Miami County v. City of Day- 
ton, 110 N.B. 726, 727, 92 Ohio St. 
179. 

Tenn.—^Pine v. Lawless, 205 S.W. 124, 
!40 Tenn. 453. 


Tlie phrase implies and refutes 
“Appellate jurisdiction” . , . 
necessarily implies that the issue has 
been formulated and passed upon in 
some inferior tribunal It refutes 
any idea of framing and settling is¬ 
sues in a court of such jurisdiction 
in regard to such a matter transpir¬ 
ing pending the appeal.”—Fine v. 
Lawless, 205 S.W. !24, 140 Tenn. 453. 

IS. Williams v. State, 122 So. 523, 
524, 97 Fla. 876. 

19. Chicago, M., St. P. & P. R. Co. 
V. Board of Railroad Com’rs of 
South Dakota, (S.D.) 266 N.W. 660, 
664. 

29. In re Constitutionality of House 
Bill No. 222, 90 S.W.(2d) 692, 693, 
262 Ky. 437. 

21. Fla.—^Tates v. St. Johns Beach 
Development Co., 165 So. 384, 385. 

S.C.—Sandel v. State, 122 S.E. 571, 
128 S.C. 178. 

22. Minnesota & Ontario Paper Co. 
v. Molyneaux, (C.C.A.) 70 P.(2d) 
545, 546. 

2a U. S. V. Wonson, (C.C.Mass.) 28 
P.Cas.No.16,750, 1 Gall. 5, 13, citing 
Calvinus Lex., and Sheppard Abr. 
“Appeal”. 

24. Black L. D. 

25- Slayton v. Horsey, 78 S.W, 919, 
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97 Tex. 341, quoted in Hall Music 
Co. V. Hall, 120 S.W. 904, 905, 56 
Tex.Civ.App. 610. 

2a Black L. D. 

2i7. Black L. D., citing 4 Blackstone 
Comm, p 330. See also Whiskey 
Cases. (Ill.) 99 U.S. 594, 599, 25 L. 
Ed. 399—Lee v. State, (Fla.) 155 
So. 123, 127—Stevens v. People, 74 
N.E. 786, 789, 215 Ill. 593—Gray v. 
People, 26 Ill. 344, 346—^Myers v. 
People, 26 Ill. 173, 175—State v. 
Graham, 41 N.J.Law 15, 16, 32 Ajtn. 
R. 174. 

2a Widgins v. Norfolk & W. Ry. Co., 
128 S.E. 516, 618, 142 Va. 419. 

29. Slayton v. Horsey, 78 S.W. 919, 
920, 97 Tex. 341, quoted in Hall Mu¬ 
sic Co. V. Hall, 120 S.W. 904, 905, 55 
Tex.Civ.App. 610. 

SO. Black Ik D. 

31. Black L. D. See also Approver 
post. 

32. American Cannel Coal Co. v. In¬ 
diana Cotton Mills, 134 N.E. 891, 
893, 78 Ind.App. 115. 

33. Worcester D., quoted in In re 
Bozeman, 22 P. 628, 630, 42 Kan. 
451, and Hemme v. Osage County 
School Dist. No. 4, 1 P. 104, 107, 30 
Kan. 377. 



6 C.J.S. 


APPENDAGE—APPERTAIN 


cessory to, or the subordinate part of, another 
thing something added to a principal or great¬ 
er thing, although not necessary to it;35 something 
belonging to;^^ subordinate addition or adjunet337 
as an appendix,3S or appurtenance.^^ 

Phrases: Appendage of the saloon,”^0 “append¬ 

age to . . . the premises,”^! and “factory with its 
appendage;”^2 also “appendages and appurte¬ 
nances,”^ ^ ^^appendages of a railroad,”^^ “necessary 
appendages for the schoolhouse,”^® and “with its 
appendages and chartered rights.”^ 6 

APPENDANT. A thing annexed to or belonging to 
another thing and passing with it;^7 a thing used 
with, and related to, or dependent upon, another 
thing more worthy, to which it has belonged for time 
beyond memory, and agreeing in its nature and qual¬ 
ity to the thing whereunto it is appendant or ap¬ 
purtenant;^^ that which beyond memory has be¬ 
longed to another thing more worthy,^® and which 
agrees with that to which it is related in its na¬ 
ture and quality and more particularly, any in¬ 
heritance belonging to another, that is superior or 
more worthy.^i 

Phrases: “Appendant to a thing eorporeal,”52 
“appendant to land,and “appendant to the grant¬ 
ed premises.”54 


APPENDITIA. The appendages or appnrtenancef 
of an estate or house, dwelling, etc.^s 

APPENDIX. Something appended or added also 
matter added to a book but not necessarily essen¬ 
tial to its completeness;^'^ and also an outgrowth; 
a process; appendage; as the vermiform appendix.^^ 
hi the practice of the house of lords and privy 
council in appeals a printed volume containing the 
material documents or other evidence used in the 
court below and referred to in the cases of the par- 
ties,S9 answering in some respects to the “paper- 
book” or “case” in American practiee.®^ 

APPENSXJRA. Payment of money by weight in¬ 
stead of by count.®! 

APPEETAIN. To be constructed to be used in con¬ 
nection with another thing, and used in connection 
therewith ;®2 to belong to, and in the sense in which 
the word is used in a particular statute, to belong 
to the land so as to be a part of it in a legal sense.®® 

Phrase: “Actual expenses that may appertain 
to the goods themselves.”®^ 

Appertaining 

Belonging, having relation, or incident to some¬ 
thing else; peculiar to.®® 


34. state Treasurer v. Somerville, ^ 
etc., R. Co., 28 N.J.Law 21, 26—4 
C.J. p 1374 note 13. 
gs. Stale v. Fertigr, 30 N.W. 633, 70 
Iowa 272, 273—4 C.J. p 1375 note 
14. 

3a U.S.—Chicago Theological Sem¬ 
inary V. Illinois, (Ill.) 23 S.Ct. 386, 
388, 188 U.S. 662, 47 L.Ed. 641. 

Ill.—People V. Chicago Theological 
Seminary, 51 N.E. 198, 199, 174 Ill. 
177. 

37. American Cannel Coal Co. v. In¬ 
diana Cotton Mills, 134 N.E. 891, 
893, 78 Ind.App. 115. 
sa Mohler v. Ephrata Water Co., 16 
Pa.Co. 493, 498. 

33. Ala.—Smith v. State, 22 Ala. 54, 

57. 

Colo.—Bloom V. West, 32 P. 846, 848, 
3 Colo.App. 212. 

Kan.—Schofield v. School Dist. No. 
113, Labette County, 184 P. 480, 
481, 105 Kan. 343, 7 A.L.R. 788. 
Minn.—Carpenter v. Leonard, 5 Gilf. 

119, 132, 5 Minn. 155. 

Mo.—^Jackman v. St. Louis & H. R. 
Co., 263 S.W. 230, 231, 304 Mo. 319. 

40. State V. Fertig, 30 N.W. 633, 70 
Iowa 272. 

41. Doughten v. Camden, 63 A. 170, 
171, 72 N.J.Law 451, 111 Am.S.R. 
680, 3 L.R.A.(N.S.) 817, 5 Ann.Cas. 
902—State v. Newark, 37 N.J.Law 
415, 423. 18 Am.R. 729. 

43. American Cannel Coal Co. v. In¬ 


diana Cotton Mills, 134 N.E. 891, 
893, 78 Ind.App. 115. 

43. Jackman v. St Louis & H. R. 

Co., 263 S.W. 230, 231, 304 Mo. 319. 
44i State Treasurer v. Somerville, 
etc., R. Co., 28 N.J.Law 21, 26—4 C. 
J. p 1374 note 13 [d]. 

45v Schofield v. School Dist No. 113, 
Labette County, 184 P. 480, 481, 
105 Kan. 343, 7 A.L.R. 788—Hem- 
me V. Osage County School Dist. 
No. 4, 1 P. 104, 107, 30 Kan. 377, 
381—^In re Bozeman, 22 P. 628, 630, 
42 Kan. 451, 456—4 C.J. p 1374 
note 13 Ee]. 

46. Willink v. Morris Canal, etc., Co., 
4 N.J.Eq. 377, 395, 403. 

47. Black L. D. 

48. Mass.—^Leonard v. White, 7 
Mass. 6, 8, 5 Am.D. 19. 

Tenn.—Lucas v. Bishop, 15 Lea 165, 
167, 52 Am.R. 364, citing 3 Wash¬ 
burn Real Prop. (3d ed) pp 336, 340. 

“Appurtenance** or “appurtenant** 
compared and distinguished. —^Leon¬ 
ard V. White, 7 Mass. 6, 8, 5 Am.D. 19 
—4 C.J. p 1375 note 15 [a]. 

49. Mass.—Leonard v. White, supra. 
—New-Ipswich W. L. Factory v. 

Batchelder, 3 N.H. 190, 192, 14 Am. 
i D. 346. 

50. Ill.—^Wilcoxon V, McGhee, 12 Ill. 
381, 385, 54 Am.D. 409. 

Mass.—^Leonard v. White, 7 Mass. 6, 
8, 5 Am.D. 19. 
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51. Coke Litt p 121, quoted in Meek 
T. Breckenridge, 29 Ohio St 642, 
648. 

52;. St Louis Bridge Co. v. Curtis, 
103 Ill. 410, 419. 

53. Leonard v. White, 7 Mass. 6, 9, 
5 Am.D. 19—4 C.J. p 1376 note 17 
Cb]. 

54. (3rrant v. Chase, 17 Mass. 443, 
448, 9 Am.D. 161—4 C.J. p 1376 
notes 16 Ea]-Cd]. 

55^ Black L. D. 

Pent-houses are the appenditia 
domus.—^Black L. D. 

56^ Webster D., quoted in Mohler v. 
Ephrata Water Co., 16 Pa.Co. 493, 
498. 

57. Webster New Int D. 

58. Webster New Int D. 

59. Mohler v. Ephrata Water Co., 
16 Pa.Co. 493, 498. 

60l Black L. D. 

61. Black L. D. 

68 ). MeVeety v. Hayes, 191 P. 401, 
402, 111 Wash. 457. 

63. City of Milwaukee v. Chicago. 

M. , St P. & P. R. Co., (Wis.) 269 

N. W. 688, 691—State v. Bodden, 164 
N.W. 1009, 1011, 166 Wis. 219. 

64. Foster v. Goddard, (Mass.) 1 
Black (U.S.) 506, 514, 17 L.Ed. 228, 

65. Mo.—<3k}vemor y. McNair, 1 Mo. 
302, 305. 



APPEBTAIN-APPLIANCE 


Phrases: "All and every privilege appertaining 
to the mills and mill privileges,”® ® "all and singular 
the rights, members, and appurtenances thereunto 
appertaining,«all buildings . . . appertaining 
thereto,lands thereto appertaining,”®^ "all 
ether articles . . . appertaining to said sawmill 
jmd logging "all rights and appurtenances 

appertaining thereto,“all rights and privileges ap- 

TiGrtainiiig thereto, «all the land appertaining,”'^^ 

things necessary and appertaining to the min¬ 
ing of the said ore,”"-^ “'appertaining to his office of 
^lirriii,”^^ “attached and appertaining thereto,”*^® 
“belonging or appertaining to,“connected with 
or appertaining to,”"^® “^edifices, buildings, rights, 
members, privileges, advantages, hereditaments, and 
appurtenances’ appertaining,”'^^ “in any way apper¬ 
taining,”^’® “in any wise appertaining,”S1 business 
appertaining to minors,”®2 “land itself . . * and 
all the rights and privileges . . . appertaining 
thereto,”S3 and “thereunto in any manner appertain- 
ing.”8^ 

APPLAUSE. Act of applauding; approbation pub¬ 
licly expressed, as by clapping, acclamation or oth¬ 
er means.®® 


6 C.J.S. 

Phrase: “Applause • • . suppressed by the pre- 
sidii^ judge.”®® 

APPLE BEAKDY or APPLE JACK. Brandy made 
from apples.®*^ 

Phrases: “Apple jack and other intoxicating liq¬ 
uor,”®® and “distiller of apple brandy.”®® 

APPLE CIDER. The product of apples subjected to 
pressure and juice extraction.®® 

APPLE CIDER VINEGAR or APPLE VINEGAR. 
The word has a well-defined meaning in the popular 
mind, and is generally known as vinegar made from 
apple eider, and has been defined more exactly as 
the product of apples subjected to pressure and 
juice extraction, after fermentation, and, as used in 
a particular statute, without regard to any particular 
kind of apples or any particular method of extrac¬ 
tion pressure.® i 

APPLIANCE. An indefinite term,®® broad and com¬ 
prehensive in meaning,®® which, in a particular case, 
may be restricted by the context and by the limited 
use which the appliance is declared to serve.®^ It 
has been held to include not only inanimate things, 


S.C.—^Herndon v. Moore, 18 S.C. 339, 
352. 

"Belonging’’ equivalent.—^Ferguson 
V. Steen, (Tex.Civ.App.) 293 S.W. 318, 
320. 

Usually imports occupancy.—Mil¬ 
ler V. Mann, 55 Vt 475, 479. 
"Adjoining” distinguished see Ad¬ 
join 2 C.J.S. p 2 note 95, 

es. Ford V. Tupper, 88 A. 5, 6, 87 Vt, 
62. 

67. Central Georgia Power Co. v. 
Cornwell. 82 S.B. 243, 244, 141 Ga, 
843. 

es. City of Milwaukee v. Chicago, 
M. & St. P. R. Co., (Wis.) 269 N. 
- W. 688, 690. 

Miller v. Mann, 55 Vt. 475, 479. 
70. MeVeety v. Hayes, 191 P. 401, 
402, 111 Wash. 457. 

71- Mallory v. Maryland Glass Co., 
(C.CMd.) 131 F. Ill, 114. 

72. Cal.Pol.Code § 3617, quoted in 
Bakersfield, etc.. Oil Co. v. Kem 
County, 77 P. 892. 894. 144 Cal. 148. 

73. Muller v. Boggs, 25 <3al. 175, 180, 
181. 

74. Kemble Coal, etc., Co. v. Scott, 
90 Pa. 332, 343. 

75. Governor v. McNair, 1 Mo. 302, 
305. 

76. Boon V. Kent, 7 A. 344, 42 N.J. 
Eq. 131, 132. 

77. Chicago Theological Seminary v. 


People, 61 N.B. 1022, 193 Ill. 619, 
affirmed 23 S.Ct. 386, 387, 188 U.S. 
662, 47 L.Ed. 641—4 C.J. p 1377 
note 43. 

78. Chicago, etc., R. Co. v. McGuire, 
65 N.E, 932, 933, 31 Ind.App. llO, 
99 Am.S.R. 249. 

TS-. Lowenberg v. Brown, 79 N.Y.S. 
1060, 79 App.Div. 414. 

80. Hall V. Lawrence, 2 R.I. 218, 221, 
232, 57 Am.D. 715. 

81. Shepherd v. Pepper. (App.D.C.) 
10 S.Ct. 438, 446, 133 U.S. 626, 3C 
L.Ed. 706—4 C.J. p 1377 note 46. 

82- Herndon v. Moore, 18 S.C. 339, 
352. 

83. Tex.—Ferguson v. Steen, (Civ. 
App.) 293 S.W. 318, 320. 

Wis.—State v. Bodden, 164 N.W. 1009, 
1011, 166 Wis. 219. 

84. Bagley v. Rose Hill Sugar Co., 
35 So. 539, 547, 111 La. 249. 

85. Webster New Int. D. 

86. Debney v. State, 64 N.W. 446, 
450, 45 Neb. 856, 34 L.R.A. 851. 

87. Webster New Int. D. 

8& Hobart v. First Criminal Judi¬ 
cial List Court of Bergen County, 
160 A. 673, 10 N.J.Misc. 717. 

89. United States v. Ridenour, (D. 
C.Va.) 119 F. 411, 413. 

90. People V. Douglas Packing Co., 
139 NJEL 769, 761, 236 N.Y. 1. Seej 
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also Intoxicating Liquors § 6 [33 Ct 
J. p 495 text and note 50]. 

91. People V. Douglas Packing Co., 
194 N.Y.S. 633, 635, 118 Misc. 775. 

92. Van Patten v. Leonard, 8 N.W. 
334, 837, 55 Iowa 520. 

Appliances of a store 
By a forced construction, a horse, 
wagon, and harness may be regarded 
as an appliance of a retail grocery 
store, but not where the word is giv¬ 
en its usual and ordinary meaning.— 
Van Patten v. Leonard, 8 N.W. 334, 
337, 55 Iowa 520. 

93. Ross V. Tabor, 200 P. 971, 973, 53 
Cal.App. 605—4 C.J. p 1379 note 67. 

All means to an end 

“The word ‘appliances* is very 
broad, and includes anything applied 
or used as a means to an end, and by 
the language of the Constitution in¬ 
cludes all those things which will se¬ 
cure safety in coal mines.**—Cook v. 
Big Muddy-Carterville Mining Co., 94 
N.B. 90, 93, 249 Ill. 41. 

94. La.—^Borde v. New Orleans & G. 
N. R. Co., (App.) 140 So. 810, 814. 

N.Y.—^Balcom v. Bllintuch & Tarfitz, 
166 N.Y.S. 841, 842, 179 AppJ>iv. 
548. 

Mechanical appliances only 

“Dental books may be very neces¬ 
sary, but they cannot be classed as 
‘instruments, appliances and material 
incidental to a dental office.* **—^Amer¬ 
ican F. Ins. Co. v. Bell, 76 S,W, 319, 
321, 33 Tex.CivJVpp. IL 



6 0. J. S- 


APPLIANCS 


such as machinery, premises,^® tools,and vays,^® used in aihletieSi^^ and devices used in building, 
but also human beings and animals generally,^® al- handling e:^losives,^^ hoisting and analogous oper- 

though under particular circumstances it has been ations,i6 lumbering and logging,i7 manufacturing of 

held that animals are not included.^ ‘^Appliance” has commodities generally,^ ^ the manufacture, distribu- 

been defined or employed as meaning a mechanical tion and use of gas,^® and oil,^® and the generation 

thing, an apparatus or device an instrumental and use of electrieity^i and steam.^^ 

means, aid, or appurtenance a thing applied or used 

as a means to an end, either independently or subordi- Phrases: ^'Adequate appliance,”23 «any drug, 
nately;^ something applied or used directlythe medicine, appliance or agency, whether material or 

thing applied or used;® the term has been employed not material,”-*^ ‘^any drug, nostrum, ointment or 

to embrace various instrumentalities and agencies, applianee,”^® ^^any medicine, appliance, or method/^^® 

used in connection with the operation of automo- ^^apparatus or appliance,^^appliance . . . corn- 

biles,*^ laundries,® mines,® railroads,^® ships,and plicated or dangerous,”28 ^^appliance [appliances] 

street railroads apparatus and equipment for the prevention of fire,”29 ^^appliance [appliances] 


95. Collins V. Harrison, 56 A. 678, 25 
RJ. 489, 490, 64 L.R.A. 156—4 C-J. 
p 1379 note 68. 

90 , T3ie leaJb^ roof of a room in. 
wMcli a domestic servant was lodgred 
has been regarded as an appliance.— 
Collins V. Harrison, 56 A. 678, 25 R. 

1. 489. 64 L..R.A. 156. 

“Placed' distittgmishedrf—Peterson v. 
Beck, 150 P. 788, 789, 27 Cal.App. 571 
—4 C.J. p 1378 note 57 [b]. 

97. Kent v. Yazoo, etc., R. Co., 27 So. 
620, 621, 77 Miss. 494, 78 Am.S.R. 
534—4 C.J. p 1379 note 69. 

98. Walling V. Congaree Constr. Co., 
19 S.B. 723, 724, 41 S.C. 388. 

99w Hines v. Kelley, (Tex.Civ.App.) 
226 S.W. 493, 496—4 C.J. p 1379 
note 71. 

1. One Black Mule v. State, 85 So. 
749, 750, 204 Ala, 440. 

2. Ala.—One Black Mule v. State, 
supra, 

Ky.—^Reffitt v. Southern Sheet & Tin 
Plate Co., 186 S.W. 155, 157, 170 Ky. 
362. 

4 C.J. p 1379 notes 64, 65. 

^^Material” distiugnlshed.—Troy 
Public Works Co. v. Yonkers, 100 N. 
B. 700, 701, 207 N.Y. 81, 44 L.R.A.(N. 
S.) 311—^Royal Indemnity Co. v. Day 
& Maddock Co., 150 N.E. 426, 427, 114 
Ohio St. 58. 44 A.L.R. 374—Riter-Con- 
ley Mfg. Co. v. O^Donnell, 168 P. 49, 
62, 64 Okl. 229—4 C.J. P 1378 note 67 
[a]. 

3. Century D., quoted in Path 
CJonstr. Co. v. Bausmerth, 33 Ohio 
Cir.Ct 382, 388. 

4. Cal.—^Ross V. Tabor, 200 P. 971, 
973, 53 CaXApp. 605. 

Ky.—^Reffitt v. Southern Sheet & Tin 
Plate Co., 186 S.W. 155, 157, 170 
Ky. 862—Cincinnati, N. O. & T. P. 
By. Co. V. Goldston, 173 S.W. 161, 
162, 163 Ky. 42. 

W.Va,—Jaggie v. Davis Colliery Co., 
84 S.B. 941, 942, 75 W.Va, 370— 
Honaker v. Pocatalico Dist. Bd. of 
Education, 24 S.B. 544, 5^5^ 42 W. 
Va, 170, 57 Am.S.B. 847. 32 Ii.lLA 
413. ^ 


5. Consolidated Coal Co. v. Savitz, 
57 Ill.App. 659, 666. 

8. Webster D., quoted in Consolidat¬ 
ed Coal Co. V. Savitz, 57 HLApp. 
659. 665. 

7. Cabanne v. St Louis Car Co., 161 
S.W. 597, 600, 178 Mo.App. 718. 

B Quinn v. Electric Laundry Co., 
101 P. 794, 795, 155 Cal. 500, 17 Ann. 
Cas. 1100— i C.J. p 1380 note 73. 

9. Jaggie v. Davis Colliery Co., 84 

S. B. 941, 942, 75 W.Va. 370—4 C.J. 
p 1380 note 74. 

l(^ Ill.—Cleveland, C., C. & St L. R. 
Co. V. Hornsby, 66 N.E. 1052, 1054, 
202 Ill. 138. 

Ky.—^McFarland v. Chesapeake & O. 
Ry. Co., 197 S.W. 944, 947, 177 Ky. 
551—^Reflatt V. Southern Sheet & 
Tin Plate Co., 186 S.W. 155, 157, 
170 Ky. 362—Cincinnati, N. O. & 

T. P. Ry. Co. V. Goldston, 173 S.W. 
161, 162, 163 Ky. 42. 

La.—^Borde v. New Orleans & G. N. 

R. Co., 140 So. 810, 814. 

Mich.—Hagan v. Chicago, D. & C. G. 
T. J. R. Co., 49 N.W. 509, 511, 86 
Mich. 615. 

Tex.—^Hines v. Kelley, (Civ.App.) 226 

S. W. 493, 496. 

4 C.J. p 1380 note 75. 

11. Kelly V, New Haven Steamboat 
Co., 60 A. 871, 873, 74 Conn. 343, 
92 Am.S.R 220, 57 L.RA. 494—4 
C.J. p 1381 note 76. 

121. Thompson v. Salt Lake Rapid- 
Transit Co., 52 P. 92, 94, 16 Utah 
281, 67 Am.S.R. 621, 40 L.R.A. 172 
—4 C.J. p 1382 note 77. 

13. Juntila v. Everett School Dist 
No. 24, 35 P.(2d) 78, 80, 178 Wash. 
637. 

14. Peterson v. Beck, 150 P. 788, 789, 
27 Cal.App. 671—4 C.J. p 1382 note 

78. 

la. Wiita V. Interstate Iron Co., 115 
N.W. 169, 171, 103 Minn. 303, 16 
; l:R.A.(N.S.) 128—4 OJ. p 1382 note 

79. 

16. Kreigh v. Westinghouse, CSiurch, j 
' Kerr ^ (Kan.) ^29 S.(X <19.; 

' is 


622, 214 U.S. 249, 256, 53 L.Bd. 934 
—4 C.J. p 1382 note 80. 

17. Carlson v. Weyerhaeuser Timber 
Co.. 97 P. 501, 502, 50 Wash. 490, 30 
L.R.A.(N.S.) 267—4 C.J. p 1383 note 
81. 

18. Duntley v. Inman, 70 P. 529, 531, 
42 Or. 334, 69 L.R.A. 785—4 C.J. p 
1383 note 82. 

19. Miss.—Gandy v. Public Service 
Corporation of Mississippi, 140 So. 
687, 689, 163 Miss. 187. 

Okl.—^Arkansas Fuel Oil Co. v. Mc¬ 
Dowell, 249 P. 717, 721, 119 Okl. 77. 

4 C.J. p 1384 note 83. 

See also Gas §§ 49, 50 [28 C.J. p 604 
note 55-p 605 note 80]. 

2a Arkansas Fuel Oil Co. v. Mc¬ 
Dowell, 249 P. 717, 721, 119 Okl. 77. 

21. Balcom v. Ellintuch & Yarfitz, 
166 N.Y.S. 841, 842, 179 App.Div. 
548—4 C.J. p 1384 note 84. See also 
Electricity §§ 40, 74 [20 C.J. p 344 
note 90-p 345 note 1, p 398 notes 
20-25]. 

22. U.S.—Northern Pac. R. Co. v. 
Altimus, (Mont) 179 F. 275, 278, 
102 aC.A. 631. 

N.Y,—^Pelow V. Oil Well Supply Co., 
86 N.E. 812, 813, 194 N.Y. 64. 

4 C.J. p 1384 note 85. 

See also Steam § 19 [60 C.J. p 6 note 
61-p 7 note 63]. 

23. Meehan v. Judson, 59 N.Y.S. 578, 
581, 43 App.Div. 46. 

2A. Hayden v. State, 33 So. 653, 81 
Miss. 291, 298, 95 Am.S.R. 471. 

25. People v. Lehr, 93 HLApp. 505, 
506, affirmed 63 N.E. 725, 727, 195 

Ill. 36L 

261. State V. Edmunds, 101 N.W. 431, 
433, 127 Iowa 383. 

217. Woodman v. Stahl, 162 N.B. 705, 
28 Ohio App. 464. 

28. Jewell V. Excelsior Powder Mfg. 
Co., 149 S.W. 1045, 1049, 166 Moy 
App. 555. ♦ i 

89. Seaboard Air-Line B. Co. v, 
Gnann, 82 S.E. 1066, 142 (3^ 281, 
M'i—4 CJ.‘» 31886 nites «.‘ C 



APPLIANCE 


6 C.J.S, 


in general nse/’^o "appliance . • • most simple, 
‘^appliance of a manufacturing business,”^2 "appli¬ 
ance of cleanliness,3 "appliance of . . . simple 
cliaracter,’^34 "appliance . • . of the simplest pos¬ 
sible kind, with any defect . . . entirely and per¬ 
fectly obvious,”35 "appliance [appliances] of trans¬ 
portation,”3 6 "appliance or equipment to facilitate 
the construction of a public school building,”37 "ap¬ 
pliance or instrumentality,”38 "appliance or utili¬ 
ty,”39 "appliance . . . reasonably fit,”^® ^'appliance 
* . - reasonably safe,”^^ ^‘appliance reasonably 
suitable and safe,”^3 "appliance safe,”^3 "appliance 
used in transportation,"athletic apparatus or ap- 
pliance,”^^ "attractive appliance,”^® "automatic 
coupling appliance,”^'^ ^^est mechanical appliance in 
known and practical use for preventing the escape 


of sparks,"common, usual . • . appliance, 

"coupling and uncoupling appliance,”^® "coupling ap- 
pliance,”5i "dangerous appliance,”53 "foreign appli¬ 
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plest appliance,”7^ "simplest possible appliance, ”"^5 
^'simple tool or appliance,”*^® and "usual and proper 
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pliances,”*^^ "adequate and safe appliances,”*^3 "ade¬ 
quate machinery or other materials and applianc¬ 
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. , . adequate and sufficient,”®® "appliances and 
means . . . suitable and proper,”®® "appliances 
and methods reasonably sufficient,”®i "appliances 
. . . comparatively simple,”®® "appliances . . . 
dangerous and yet calculated to entice children,”®® 
"appliances designed to prevent the dropping or 


throwing out of live coals or sparks,”®^ "appliances 
... fit and safe,”®® "appliances for arresting 
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pliances for avoiding excessive pressures of steam,”® 
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of a character likely to attract children in play,”^^ 
"appliances . . . of a simple nature,”^® "appliances 
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... of reasonable safety,”^3 ^^appliances ... of 
simple and ordinary construction,“appliances of 
simple constriction,”15 ^‘appliances of the busi¬ 
ness,”1® “appliances of the ship,”i7 “appliances 
... of the simplest character,“appliances 
. . . reasonably calculated to insure . . . safe- 
ty,^’i5 “appliances . . . reasonably free from dan- 
ger,”20 “appliances reasonably necessary and prop- 
er,”-i “appliances reasonably necessary for the safe- 
ty,”22 “appliances . . . reasonably safe,”23 ^‘ap¬ 
pliances . . . reasonably safe and suitable,”24 «ap- 
pliances reasonably suitable,”25 “appliances . . . 
reasonably suited to the use,”26 “appliances . . . 
reasonably suited to the use [or uses] ... intend¬ 
ed,”27 “appliances reasonably well adapted and suit¬ 
ed to the business,”28 “appliances . . . safe,”29 “ap¬ 
pliances . . . safe and fit,”20 “appliances safe and 
suitable,”2i “appliances . . . safest and most suit- 
able,”22 “appliances . . . simple,”23 “appliances 
. . . simple in their construction,”24 “appliances 


such as are in general use,”25 “appliances such as are 
known, approved, and in general use,”22 ‘^appliances 
. . . suitable,”27 “appliances . . . suitable and 
proper,”28 “appliances . . . suitable and safe,”22 
“appliances that will . . . prevent the escape of 
sparks,”^ 2 “appliances to arrest and suppress the 
sparks,“appliances to arrest sparks and prevent 
their eseape,”^2 “appliances to prevent loss from es¬ 
cape of fire,”^2 “appliances to prevent the emission 
of sparks,“appliances to prevent the escape of 
fire,”45 “appliances to prevent the escape of 
sparks,”^® “appliances used for distilling,”47 “ap¬ 
pliances used for . . . preventing a spread of 
fire,”48 “appliances used in hoisting,”42 “appliances 
used in operating the mine,”50 “appliances used in 
the business,”5i “appliances used in the operating 
for oil and gas purposes,”52 “appliances used in tow- 
ing,”52 “appliances usually in use to prevent the 
escape of fire,”54 “appliances, ways or means,”55 “ap¬ 
pliances which are in general and common use,”55 
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^^appliances which are feown, approved, and in gen¬ 
eral use,' ^^appliances which are obviously dan¬ 
gerous,”58 ^^appliances which . . . can be safely 
used,”59 ^‘appropriate appliances,”®^ “approved ap¬ 
pliances ... to prevent the emission of sparks,”®^ 
“approved appliances ... to prevent the fire,”®2 
“approved appliances which [that] are in general 
use,”®® “approved devices and appliances for arrest¬ 
ing sparks,”®^ “approved devices and appliances to 
prevent the escape of fire,”®® “articles, goods and 
appliances required by the Salvation Army,”®® “best 
and approved modern appliances in general use for 
the prevention of the escape of fire,”®^ “best and 
most approved appliances for preventing damages by 
fire,”®® ^fi)est and most approved appliances for pre¬ 
venting the escape of fire,”®® %est and most ap¬ 
proved appliances for the prevention of the escape 
of sparks,”^® “best and most approved appliances 
in common use to prevent the escape of fire,”7i “best 
and most approved appliances to prevent the escape 
of fire,”*^® ^^est and most approved mechanical ap¬ 
pliances known and in use to prevent the escape of 
fire,”*^® %est appliances,”^4 “best appliances for ar¬ 
resting sparks,”^® “best appliances for preventing the 


escape of sparks,”^® ‘Hbest appliances for the pre¬ 
venting of the setting out of fires,”*^^ “best appliances 
for the prevention of the escape of fire,”*^® “best ap¬ 
pliances in general use . . . for preventing the es¬ 
cape of fire,”'^® “best appliances in general use 
. . . for preventing the escape of fire and 
sparks,”®® “best appliances in use to prevent the es¬ 
cape of fire,”®i “best appliances known to skillful 
railroad men for the lessening of the danger from 
sparks,”®® “best appliances obtainable for the pre¬ 
vention of the escape of sparks,”®® ^^est approved 
appliances for preventing the escape of fire,”®^ “best 
approved appliances in use,”®® “best approved ap¬ 
pliances in use for preventing the escape of 
sparks,”®® “best-approved appliances in use to pre¬ 
vent the escape of sparks,”®^ “best approved devices 
and appliances,”®® %est approved practicable ap¬ 
pliances for the prevention of . . . fires,”®® “ 'best 
improved' modern appliances to prevent the escape 
of sparks,”®® “best known and approved appliances 
for preventing the escape of fire,”®i “best known and 
most approved appliances for preventing the escape 
of fire,”®® “best known and most approved ap- 
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V. Southern R. Co., 30 S.E. 115, 122 
N.C. 977, 979, 66 Am.S.R. 734, 41 L. 
R.A. 399—4 C.J. p 1386 note 32* 
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Seaboard Air Line Ry., 49 S.Ew 348, 
136 N.C. 472. 
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65. Ala.—Louisville, etc., R. Co. v. 
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4 C.J. p 1386 note 56 [a]. 
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917, 918. 

Tex.—Gulf, etc., B. Co. v. Benson, 5 
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pliances in common nse for arresting the escape of 
sparks,^^est known appliances,“best known 
appliance^ for preventing fire from escaping, 
“best-known appliances for the prevention of the es¬ 
cape of fire,”®® “best known appliances or inven¬ 
tions to fill or block all switches, frogs and guard 
rails, <^est known appliances to prevent . . . 
fire,”®® “best known appliances to prevent injury 
. • . from fire,”®® “best known appliances to pre¬ 
vent the emission of sparks,”^ ^^est-known appli¬ 
ances to prevent the escape of fire,”2 “best mechanical 
appliances to secure safety from fire,”2 “best modem 
appliances generally used,“best of appliances to 
prevent the escape of sparks,”® “best of known appli¬ 
ances for the arresting of sparks,”® “best practicable 
appliances known and in use,”7 “brake appliances,”® 


'braking appEances,”® “oar appKances,”!^ “cars and 
appHances . . . reasonably safe,”^^ “cars, engines, 
appEjdices, machinery, track, roadbed, works, boats, 
wharves, or other equipment,”^® “common tools and 
appliances,“common tools or appliances, 
“dangerous agencies and appEances,”!® “dangerous 
appHances,”1® “dangerous machinery or applianc¬ 
es, ”17 "dangerous machinery or other appliances,”^® 
“dangerous mechanical appliances,”i® “dangerous or 
defective tools, machinery or appliances,”®® “danger¬ 
ous tools and appliances,”®^ “dangerous working ap¬ 
pliances,”®® “defective appliances upon or connect¬ 
ed with the trains,”®® “defects in appliances,”®^ “ed¬ 
ucational appliances,”®® “electrical appliances,”®® 
“electrical machinery and appliances,”®7 “electric ap¬ 
pliances,”®® “electric power Hnes, dynamos, or ap- 


American Strawboard Co. v. Chi¬ 
cago, etc., R. Co., 53 N.E. 97, 99, 177 
Ill. 613. 

Ill.—^Mattson v. Qualey Con¬ 
struction Co., 90 IlLApp. 260, 264. 
Mich.—^Hagan v. Chicago, D. & C. G. 
T. J. R. Co., 49 N.W. 509, 511, 86 
Mich. 615. 

Snscdptible of different interpreta¬ 
tions 

‘‘The phrase, 'the hest-known appli¬ 
ances,* is susceptible of different in¬ 
terpretations. It may be taken to 
mean the best appliances known, or 
the best approved and acknowledged 
appliances, or those appliances which 
are best known.**—Hagan v, Chicago, 
etc., R. Co., 49 N.W. 509. 512, 86 Mich. 
615. 

96- Union Pac. R. Co. v. Keller, 64 
N.W. 420, 422, 36 Neb. 189. 

96, Bradley v, Chicago, etc., R. Co., 
132 N.W. 725, 90 Neb. 28, 29. 

97, George v. Quincy, etc., R. Co., 
167 S.W. 153, 179 Mo.App. 283, 285, 
293. 

98, Watt V. Nevada Cent. R. Co., 44 
P. 423, 425, 46 P. 52, 726, 23 Nev. 
154, 62 Am.S.R. 772. 

99, liongabaugh v. Virginia City, 
etc., R. Co., 9 Nev. 271, 293. 

1. Wheeler v. New York Cent, etc., 
R. Co., 22 N.Y.S. 661, 563, 67 Hun 
639. 

2. Hagan v. Chicago, etc., R. Co., 49 
N.W. 509, 611, 86 Mich. 615. 

3. Texas, etc., R. Co. v. Gains, (Tex. 
Civ.App.) 26 S.W. 873, 874. 

4. Manchester Assur. Co. v. Oregon 
R. Co., 79 P. 60, 63, 46 Or. 162, 114 
Am.S.R. 863, 69 L.R.A. 475. 

5to McMahon v. Hetchhetchy, etc., R. 
Co., 84 P. 350, 361, 2 CaLApp. 400. 

6. Atlantic Coast Line R, Co. v. Wil¬ 
liams, 63 S.B. 671, 672, 5 Ga.App. 
647. 

7- Baldwin v. Chicago, etc., R. Co., 
50 Iowa 680, 685. 


8. Ga.—Stewart v. Seaboard Air 
Line R. Co., 41 S.B. 981, 115 Ga. 624, 
625. 

III.—^Elgin, etc., R. Co. v. Docherty, 66 
IlLApp. 17, 25. 

9. Bunker v. Union Pac. R. Co., 114 
P. 764, 767, 38 Utah 675—4 C.J. p 
1387 note 69. 

10. Jones V. Chicago, etc., R. Co., 83 
N.W. 446, 80 Minn. 488, 489, 49 L.R. 
A. 640. 

11. Self V. Adel Lumber Co., 64 S.B. 
112, 5 Ga.App. 846. 

12. Borde v. New Orleans & G. N. 
R. Co., (La.) 140 So. 810, 814. 

13. Okl.—^Riter-Conley Mfg. Co. v. 
0*Donnell, 168 P. 49, 52, 64 Okl. 229. 

Tex.—^Missouri, etc., R. Co. v. Odom, 
(Civ.App.) 152 S.W. 730, 731. 

14. Twombley v. Consolidated Elec¬ 
tric Light Co., 57 A. 85, 87, 98 Me. 
353, 64 L.R.A. 551 —i C.J. p 1387 
note 74 [a]. 

115. Welch V, Bath Iron Co„ 67 A. 
88, 90, 98 Me. 361. 

16. U.S.—^Bean v. Oceanic Steam 
Nav. Co., (C.C.N.Y.) 24 F. 124, 127. 

H-I.—^Dolan v. Callender, etc,, Co., 58 
A. 655, 656, 26 R.L 198. 

17. O’Connor v. Armour Packing Co., 
(Tex.) 158 F. 241, 248, 85 C.C.A. 459, 
15 L.R.A.(N.S.) 812, 14 Ann,Cas. 66 
—4 C.J. p 1388 note 78 [g]. 

13. Latimer v. General Electric Co., 
62 S.E. 438, 439, 81 S.C. 374—Ow- 
ings V. Moneynick Oil Mill, 33 S.E. 
611, 512, 65 S.a 483. 

19i. Shannon v. Carnegie Steel Co., 
91 A. 357, 358, 244 Pa. 346—Wagner 
V. Standard Sanitary Mfg. Co., 91 
A. 353, 354, 244 Pa. 310. 

20. Sapp V. Christie, 113 N.W. 189, 
190, 79 Neh. 701. 

21. New Omaha Thompson-Houston 
Electric Light Co. v. Romhold, 93 
N.W. 966, 97 N.W. 1030, 68 Neb. 54. 
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22. United Zinc Co, v. Wright, (Mo.) 

156 P. 671, 573, 84 C.C.A. 337. 

23L McFarland v. Chesapeake & O. 
Ry. Co., 197 S.W. 944, 947, 177 Ky. 
551. 

24). Boone v. Lohr, 154 N.W. 691, 
692, 172 Iowa 440. 

25. Honaker v. Pocatalico Dist. Bd. 
of Education, 24 S.E. 544, 545, 42 
W.Va. 170, 67 Am.S.R. 847, 32 L.R. 
A. 413—4 C.J. p 1388 note 79. 
lUCnst be suitable aad reasonably nec¬ 
essary 

"An educational appliance is some¬ 
thing necessary or useful to enable 
the teacher to teach the school chil- 
I dren. No educational means of im¬ 
parting instruction to school children 
is more essential than the proper 
school hooks. . . . But . . ♦ 
there must be some additional quali¬ 
fying restriction. The appliance 
must be something like a blackboard, 
map, or dictionary, in that one or two 
may be enough for the use of the 
whole school, and can be used by the 
teacher in giving instruction to the 
pupils. . . . But there are still 
other necessary restrictions. It must 
not be a school book in disguise. 

. . . They must not only be gen¬ 
uine appliances, but they must be 
shown to be suitable and reasonably 
necessary for the use of the public 
schools.**—^Honaker v. Pocatalico 
Dist. Bd. of Education, 24 S.E. 644, 
42 W.Va. 170, 174, 57 Am.S.R. 847, 32 
L.R.A. 413. 

20. Ind.—Sullivan v. Indianapolis, 
etc.. Traction Co., 103 N.E. 860, 866, 
66 lnd.App. 407. 

Ky.—Lancaster v. Central City Light, 
etc., Co., 125 S.W. 739, 741, 137 Ky. 
356, 27 L.R.A.(N.S.) 181. 

4 C.J. p 1388 note 80. 

27. Jewell V. Excelsior Powder Mfg. 
Co., 149 S.W. 1045, 1048, 166 Mo. 
App. 555. 

28. Mitchell V. U. S. Coal, etc., Co., 
68 S.E. 366, 368, 67 W.Va. 480. 
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pliances,”29 ^^elevator appliances,"fixtures, fur¬ 
niture and appliances used in and about the carrying 
on of a first-class retail grocery store,’^3i "frictional 
appliances,”32 "gas appliances,”33 "gas-consuming 
appliances,”34 ^^oisting appliances,”35 "instruments 
or appliances and material incidental to a dental 
office,”33 "interlocking or other safety devices or 
appliances,”37 ^Tieep the . . . tools and appliances 
in their proper places and in good order,”3S "latest 
and best appliances to prevent the escape of fire,”39 
"latest and most approved appliances for the arrest¬ 
ing and preventing of the escape of fire,”^o "latest 
and most approved appliances for the prevention of 
the escape of sparks,"light appliances,”^^ "ma¬ 
chinery and appliances reasonably suitable and 
safe,”^3 "machinery and other dangerous . . . ap¬ 
pliances,”^^ "machinery, appliances and equipment 
used in and around any oil welh”^5 "machinery, ap¬ 
pliances or instrumentalities for the operation of its 
railroad,”^® "machinery, appliances or instrumental¬ 
ities . . . reasonably safe,”^7 "machinery, tools and 

appliances,”^3 "machinery, ways or appliances,”^3 

"machines and other appliances of a dangerous na¬ 
ture,”®® "materials, appliances, and surroundings 


reasonably good and adequate,”3i "modern appli- 
anees,”32 "most approved and best known spark- 
arresting applianees,”®3 "most approved appliances 
and contrivances in general use . . • for the pre¬ 
vention of the escape of sparks,"most approved 
appliances for preventing the emission of sparks,”®® 
"most approved appliances for . . . preventing the 
escape of sparks or fire,”®® "most approved appli¬ 
ances for the prevention of the escape of sparks,”® ^ 
"most approved appliances in use for preventing 
. . . the escape and communication of fire,”®® 
"most approved appliances to arrest sparks,”®® "most 
approved appliances to prevent the escape of fire,”®® 
" ‘most effectual appliances' ... to guard against 
the escape of fire or sparks,”®^ "most improved ai>- 
pliances for preventing the escape of fire,”®2 "most 
improved appliances, which have been tested and 
found practicable,”®® "most modern and approved 
appliances for preventing the escape of fire,”®^ "most 
modern and approved appliances in general use,”®® 
"most modem appliances to prevent accidents from 
sparks,”®® "oil appliances,”®*^ "ordinary means and 
appliances,”®® "ordinary repairing appliances,”®® 
"ordinary tools and applianees,”70 "other similar ap- 


29. Balcom v. Ellintuch & Tarfltz, 
166 N.Y.S. 841, 842, 179 App.Div. 
548. 

30. Eichhorn v. Central R. R. of New 
Jersey, (C.C.N.T.) 185 P. 624, 632. 

31. Van Patten v. Leonard, 8 N.W. 
334, 337, 55 Iowa 520. 

32. Rice V. Van Why, 111 P. 599, 607, 
49 Colo. 7. 

33. Frank Adams Electric Co. v. 
Gottlieb. 86 S.W. 901, 112 Mo.App. 
226, 229. 

34b Malone v. Lancaster Gas Light, 
etc., Co., 37 A. 932, 933, 182 Pa. 309. 
33. Erskine v. Chino Valley Beet- 
Sugar Co., (C.C.Cal.) 71 P. 270, 273 
—4 C.J. p 1388 note 90. 

33. American P. Ins. Co. v. Bell, 75 
S.W. 319, 321, 33 Tex.Civ.App. 11. 

37. Galveston Electric R. Co. v. Gal¬ 
veston, etc., R. Co., 123 S.W. 1140, 
1141, 58 Tex.Civ.App. 427. 

38. Cincinnati, N. O. & T. P. Ry. Co. 
V. Goldston, 173 S.W. 161, 162, 163 
Ky. 42. 

39. Atchison, etc., R. Co. v. Geiser, 
75 P. 68, 69, 68 Kan. 281, 1 Ann.Cas. 
812. 

40. Cox V. Chicago, etc., R. Co., 159 
IlLApp. 306, 307. 

41. Louis V. Union Pac. R. Co., 66 
N.W. 1133, 48 Neb. 151, 152. 

42. Miller v. Centralia Pulp, etc., 
Co., 113 N.W. 954, 955, 134 Wis. 316, 
13 L.R.A(N.S.) 742. 

43. Nixon v. Selby Smelting, etc., 
Co., 36 P. 803, 805, 102 Cal. 458— 
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Burns v. Sennett, 33 P. 916, 918, 99 
Cal. 363. 

44. Erdman v. Deer River Lumber 
Co., (Minn.) 182 P. 42, 44, 104 C.C. 
A 482. 

45. Winkler & McQueen v. State, 
(Okl.) 30 P.(2d) 672. 

46. Kansas City, etc., R, Co. v. Ryan, 
35 P. 292, 293, 52 Kan. 637. 

47. Atchison, etc., R. Co. v. Ledbet¬ 
ter, 8 P. 411, 415, 34 Kan. 326. 

48. Griffiths v. New Jersey, etc., R. 
Co., 25 N.Y.S. 812, 813, 5 Misc. 320, 
321. 

49. Coley v. North Carolina R. Co., 
39 S.E. 43. 44, 128 N.C. 534, 57 L.R. 
A. 817—4 C.J. p 1389 note 99. 

50. Moore v. Dublin Cotton Mills, 
56 S.E. 839, 842, 127 Ga. 609, 10 L. 

R. A.(N.S.) 772. 

51. Ball V. U. S. Express Co., 32 App. 
D.C. 177, 188. 

52. U.S.—The Edith Golden, (D.C. 
N.Y.) 23 F. 43. 46. 

N.C.—^Jeffiress v. Norfolk So. R. Co., 
73 S.E. 1013, 1016, 158 N.C. 215. 

53. Anderson v. Oregon R. Co., 77 P. 
119, 121, 45 Or. 211. 

54. St. Louis, etc., R. Co. v. Trotter- 
Minnis, 116 S.W, 227, 228, 89 Ark. 
273. 

55. Hawley v. Sumpter R. Co., 90 P. 
1106, 1108, 49 Or. 509, 12 L.R.A.(N. 

S. ) 526. 

56. Chenoweth v. Southern Pac. R. 
Co., 99 P. 86, 90, 53 Or. 111. 

57. Missouri, etc., R. Co. v. Stafford, 
(Tex.Civ.App.) 31 S.W. 319, 320. 
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58. Kansas Pac. R. Co. v. Butts, 7 
Kan. 308, 317. 

59. Illinois Cent R. Co. v. McClel¬ 
land, 42 Ill. 355, 358. 

BO. Kurz, etc., Ice Co. v. Milwaukee, 
etc., R. Co., 53 N.W. 850, 852, 84 
Wis. 171—4 C.J. p 1389 note 4. 

61. Chicago & E. R. Co. v. Ohio City 
Lumber Co., (Ohio) 214 P. 751, 757, 
131 C.C.A. 57. 

"Some device or contrivance that 
will most effectually guard against 
the emission of fire and sparks" 
synonymous.—Chicago & E. R. Co. v. 
Ohio City Lumber Co., (Ohio) 214 P. 
751, 757, 131 C.aA 67. 

62. Louisville, etc., R. Co. v. Reese, 

5 So. 283, 285, 85 Ala. 497, 7 Am.S. 
R. 66. 

63. White v. Chicago, etc., R. Co.. 47 
N.W. 146, 147, 1 S.D. 326, 9 L.R.A. 
824. 

84. Spaulding v. Chicago, etc., R. 
Co., 33 Wis. 582, 591. 

65. Bernard v. Richmond, etc., R. 
Co., 8 S.E. 785. 786, 85 Va. 792. 17 
Am.S.R. 103. 

66. Tombigbee Valley R. Co. v. How¬ 
ard, 64 So. 338, 340, 185 Ala. 612. 

87. Kelley v. Chicago, etc., R. Co., 
79 S.W. 973, 976, 105 Mo.App. 365. 

88. Louisville, etc., R. Co. v. Chris¬ 
tian Moerlein Brewing Co., 43 So. 
723, 726, 150 Ala. 390. 

89. Republic Iron, etc., Co. v. Ohler, 
68 N.E. 901, 902, 161 Ind. 393. 

70, Illinois Steel Co. v. Mann, 48 N. 
E. 417, 419, 170 Ill. 200, 62 Am.S.R. 
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pliances,”^^ "pipe Eiies and appEanees,”^^ ^^plant and 

appEances,”^^ "proper and safe machinery, appli¬ 
ances and places,"proper and safe materials and 

appliances,”75 "proper appEances,”76 <^proper ap- 

pEancesfor . . . safety,”77 "proper machinery and 
appEances,”78 ^^roper machinery, implements, and 
appEances,”7a ^^roper materials, appEances, and 
instrumentalities,”^® "proper, perfect, and adequate 
machinery or tools and appEances,”8i "proper, suit¬ 
able, fit and sufficient machinery, means and appE- 
ances,”52 "proper, suitable, safe and sufficient ma¬ 
chinery and appliances,”®^ "proper tools and ap¬ 
pEances,"reasonably proper and safe . . . ap- 
pEances,”®® "reasonably safe and fit appliances,”®® 
^'reasonably safe and proper appEances,”®7 "reason¬ 
ably safe and properly constructed appEances,”®® 
"reasonably safe and proper machinery and appE¬ 
ances,”®® "reasonably safe and proper machines, 
tools, and appliances,”®® "reasonably safe and proper 
tools and appliances,"reasonably safe and suit¬ 
able appliances,”®® "reasonably safe and suitable 


cars and other appEances,”®® "reasonably safe and 
suitable machinery and appliances,”®^ "reasonably 
safe and suitable machinery, appliances and instru- 
mentaEties,”®® "reasonably safe and suitable ma¬ 
chinery, appEances and saw,”®® "reasonably safe 
and suitable machinery, tools, appEances, premises, 
and the like,”® 7 "reasonably safe and suitable tools 
and appliances,”®® "reasonably safe and suitable 
tools, machinery and appliances,”®® "reasonably safe 
and weU-eonstructed appliances,”^ "reasonably safe 
appEances,”® "reasonably safe appEances and sub¬ 
stances necessary to be used in its business,”® "rea¬ 
sonably safe cars and appliances,”^ "reasonably safe 
cars and other appliances,”® "reasonably safe, com¬ 
plete appEances,”® "reasonably safe implements and 
appliances,”7 "reasonably safe instrumentalities and 
appEances,”® "reasonably safe machinery and ap¬ 
pEances,”® "reasonably safe machinery, appliances, 
and equipment,”^® "reasonably safe machinery, ap¬ 
pliances, and instrumentaEties,”^! "reasonably safe 
machinery, implements, and appEances,”^® "reason- 


370, 40 L..R.A. 781—4 C.J. p 1389 
note 19. 

71. Chicago, etc., R. Co. v. Chicago, 
etc., R. Co., 87 N.W. 1085. 89 N.W. 
180, 182, 113 Wis. 161, 168. 

72. Gandy v. Public Service Corpo¬ 
ration of Mississippi, 140 So. 687, 
689, 163 Miss. 187. 

73. In re Toronto Assessment, 22 
Can.L.T.Occ.Notes 390, 393. 

74. Chambers v. Woodbury Mfg. Co., 
68 A. 290, 293, 106 Md. 496, 14 KR. 

A.(N.S.) 383—^Philadelphia, etc., R. 
Co. V. Devers, 61 A, 418, 101 Md. 
341, 343. 

75. Stewart v. Harmon, 70 A. 333, 
335, 108 Md. 446. 20 Ii.R.A.<N.S.) 
228. 

7a. Byrnes v. New York, etc., R. Co., 
21 N.B. 50, 51. 113 N.Y. 261, 4 B.R. 
A. 151—4 C.J. p 1389 note 22. 

77. Greenleaf v. Illinois Cent. R. 
Co., 29 Iowa 14, 44, 4 Am.R. 181. 

78. Sparks v. River, etc., Impr. Co., 
67 A. 600, 601, 74 N.J.Law 818—4 
C.J. p 1389 note 23 ta]. 

79. Atchison, etc., R. Co. v. Moore, 
29 Kan. 632, 638. 

SO. J. S. Young Co. V, State, 83 A. 
345, 347, 117 Md. 247. 

81. Holt V. Chicago, etc., R. Co., 69 
N.W. 352, 353, 94 Wis. 696. 

82. Francis v. Cramp & Co., (N.Y.) 
200 F. 383, 385, 118 C.C.A. 635. 

83L Herbert v. Northern Pac. R. Co., 
13 N.W. 349, 353, 3 DaJt. 38. 

84. Orr v. Southern Bell TeL, etc., 
Co., 41 S.E. 880, 130 N.C. 627, 629. 

85. Tamaseric v. Beckwith, 129 N. 
Y.S. 361, 364, 145 App.Div. 78. 

88. Elgin, etc., R. Co. v. Docherty, 66 
IlLApp. 17, 25, quoting Chicago, 


etc., R. Co. V. Abend, 7 IlLApp. 
130, 133. 

87. Walls V. People’s R. Co., 80 A. 
355, 357, 26 Del. 65. 

88. Alley v. Charlotte Pipe, etc., 
Co., 74 S.E. 885, 886, 159 N.C. 227. 

89. Coyle V. Griffing Iron Co., 44 A. 
665, 666, 63 N.J.Law 609, 47 L.R.A. 
147—4 C.J. p 1393 note 36 [a]. 

9<K Ensley v. Sylva Lumber, etc., 
Co., 81 S.E. 1010, 1012, 166 N.C. 687. 

91. Coughlan v. Philadelphia, etc., 
R. Co., 67 A. 148, 149, 22 Del. 242. 

92. Eaton v. New York, etc., R. Co., 
57 N.E. 609, 610, 163 N.Y. 391, 79 
Am.S.R. 600—4 C.J. p 1393 note 40. 

93. Ohio, etc., R. Co. v. Pearcy, 27 
N,E. 479, 480, 128 Ind. 197—Cincin¬ 
nati, etc., R. Co. V. McMullen, 20 N. 
E. 287, 288, 117 Ind. 439, 10 Am.S. 

R. 67. 

94. Moynihan v. Hills Co., 16 N.E. 
574, 576, 146 Mass. 586, 4 Am.S.R. 
348—4 C.J. p 1393 note 41 [a]. 

95- Richlands Iron Co. v. Elkins, 17 

S. E. 890, 893, 90 Va. 249. 

96- German-American Lumber Co. v. 
Brock, 46 So. 740, 743, 55 Fla. 677. 

97- Southern R. Co. v. Lyons, (Ala.) 
169 F. 557, 560, 95 CC-A. 55, 25 L. 
R.A.(N.S.) 335. 

98L Nash V. William M. Crane Co., 
125 N.Y.S. 987, 990, 141 App.Div. 
665. 

99. Sullivan v. Indianapolis, etc.. 
Tract Co., 103 N.B. 860, 864, 55 Ind. 
App. 407. 

1. Firment v. Berwind-White Coal 
Min. Co., (C.C.N.Y.) 162 F, 758, 762. 

2, Ala.—^Holland-Blow Stave Co. v. 
Spencer, 77 So. 65, 66, 16 Ala.App. 
227, 


Ky.—^McFarland v. Chesapeake & O. 
Ry. Co., 197 S.W. 944, 946, 177 Ky. 
551—Reffitt V. Southern Sheet & 
Tin Plate Co., 186 S.W. 165. 167, 170 
Ky. 362. 

4 C.J. p 1390 note 33. 

See also Master and Servant §9 206- 
209 [39 C.J. p 328 note 54-p 333 
note 70]. 

" ^Beasonably safe* meaais safe ac¬ 
cording to the usages and habits and 
ordinary risks of the business.”— 
Coin V. John H. Talge Lounge Co., 121 
S.W. 1, 5, 222 Mo. 488, 25 L.R.A.(N. 
S.) 1179, 17 Ann.Cas. 888 —4 C.J. p 
1390 note 33 [b], 

a Missouri, etc., R. Co. v. Walker, 
(Tex.Civ.App.) 26 S.W. 513. 514. 

4. Chicago, etc., R. Co. v. Pry, 28 N. 

B. 989, 991, 131 Ind. 319. 

5. Louisville, etc., R. Co. t. Bates, 
45 N.E. 108, 110, 146 Ind. 664. 

& Donahue v. Buck, 83 N.E. 1090, 
1091, 197 Mass. 650, 18 L.R.A-(N.S.) 
476. 

7. Chesapeake, etc., R, Co. v. Kelly, 
169 S.W. 736. 739, 160 Ky. 296. 

a Leonard Cotton Oil Co, v. Burnes, 
(Tex.Civ.App.) 138 S.W. 1082, 1084 
—4 C.J. p 1391 note 34 [1]. 

9. Illinois Steel Co. v. Mann, 48 N.E. 
417, 418, 170 Ill. 200, 62 Am.S.R. 
370, 40 L.R.A. 781—4 C.J. p 1391 
note 34 [m], 

la Carter v. McDermott, 29 App.D. 

C. 145, 153, 10 L.R.A.(N.S.) 1103, 
10 Ann.Cas. 601. 

11. Wabash R. Co. v, Ray, 5i N.E. 
920, 922, 152 Ind. 392. 

12- Gulf, etc., R. Co. V. Brentford, 
15 S,W. 561, 563, 79 Tex, 618, 33 
Am.S.R. 877. 
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6 C.J.S, 


APPLIANCE 


ably safe machinery, instrumentalities and applianc- 
€S,”13 ^treasonably safe machinery, means and appli¬ 
ances,t^reasonably safe machinery, tools, and ap¬ 
pliances,”^^ t^reasonably safe machines, appliances 
and instrumentalities,”!® material 

and appliances,”!^ t^reasonably safe materials, tools 
and appliances,”!® "reasonably safe means, instru¬ 
ments and appliances,”!® ‘treasonably safe place and 
applianees,”^® t^reasonably safe, sound and suitable 
appliances,”®! ‘^reasonably safe, sound and suitable 
machinery and appliances,”®® ‘‘reasonably safe struc¬ 
tures and appliances,”®® ‘‘reasonably safe tools and 
appliances,”®^ ‘‘reasonably safe tools, appliances and 
machinery,”®® ‘‘reasonably safe tools, appliances, and 
surroundings,”®® ‘‘reasonably safe tools, machinery 
and appliances,”®'^ ‘‘reasonably safe tools, machines 
and appliances,”®® ‘‘reasonably safe working places 
and appliances,”®® ‘‘reasonably safe working places, 
machinery, and appliances,”®® ‘‘reasonably suitable 
and safe appliances,”®! ‘‘reasonably suitable and safe 
machinery and appliances,”®® ‘‘reasonably suitable 


and safe machinery, means, and appliances,”®® “rea¬ 
sonably well constructed and safe machinery and 
appliances,”®4 ‘‘safe and adequate appliances,”®^ 
‘‘safe and necessary appliances,”®® ‘‘safe and proper 
appliances,”®^ ‘‘safe and proper machinery, tools, 
and appliances,”®® ‘‘safe and sufdcient appliances,”®® 
‘‘safe and sufficient spark-arresters or other proper 
appliances,”4® ‘‘safe and suitable appliances,”^! ‘‘safe 
and suitable implements and appliances,”^® ‘‘safe and 
suitable instrumentalities and appliances,”^® ‘‘safe 
and suitable machinery and appliances,”^^ ‘‘safe and 
suitable machinery and other appliances, «safe 
and suitable machinery, cars and appliances,”^® ‘‘safe 
and suitable machinery, implements and applianc- 
es,”47 «safe and suitable machinery, ways and ap¬ 
pliances,”^® ‘‘safe and suitable materials and ap¬ 
pliances,”^® ‘‘safe and suitable place and appliane- 
es,”®® ‘‘safe and suitable tools and appHanees,”®! 
‘‘safe and suitable tools, machinery and applianc- 
es,”®2 ‘‘safe appliances,”®® ‘‘safe cars, machinery 
and appliances,”®^ ‘‘safe implements, tools, and ap- 


13L Allen v. Standard Box, etc., Co., 
96 P. 1109, 1111, 97 P. 555, 98 P. 509, 
53 Or. 10. 

14. McCormick Harvesting* Mach. 
Co. V. Wojciechowski, 111 IlLApp. 
641, 643. 

15. Easterly v. Eatonville Lumber 
Co., Ill P. 876, 878, 60 Wash. 647— 
4 C.J. p 1391 note 34 [s]. 

1®. Rounds V. Carter, 48 A, 175, 94 
Me. 535, 537. 

17. Greeley v. Foster, 75 P. 351, 355, 
32 Colo. 292. 

18. Atchison, etc., Bridge Co. v. Mil¬ 
ler, 80 P. 18, 29, 71 Kan. 13, 1 L.R. 
A.(N.S.) 682. 

la. St Louis Stave, etc., Co. v. Saw¬ 
yer, 119 S.W. 830, 832, 90 Ark. 473. 
aou Yazdzewski v. Barker, 111 N.W. 
689, 691, 131 Wis. 494, 120 Am.S.R. 
1059—4 C.J. p 1391 note 34 [x]. 

21, Washington, etc., R. Co. v. Tay¬ 
lor, 64 S.B. 975, 976, 109 Va. 737, 

82. Virginia, etc.. Wheel Co. v. 
Chalkley, 34 S.E. 976, 977, 98 Va. 62. 

83, Thompson-Starrett Co. v. War¬ 
ren, 38 App.D.C. 211, 218. 

24. McGill V. Cleveland, etc.. Tract 
Co., 86 N.E. 989, 992, 79 Ohio S't 
203, 128 Am.S.R. 705, 19 L.R.A(N. 

S.) 793—4 C.J. p 1391 note 34 [aa]. 

25. Northern Pac. R. Co. v. Peterson, 
(Minn.) 16 S.Ct 843, 845, 162 U.S. 
346, 40 L.Ed. 994—4 C.J. P 1391 
note 34 [bbj. 

aa Lynch v. Carolina, etc., R. Co., 
80 S.B. 178, 174, 164 N.C. 249. 

27. Chicago, B. & Q. R. Co. v. tX. S., 
(Neb.) 31 S.Ct 612, 615, 220 U.S. 
559, 55 L.Ed. 698—4 C.J. P 1391 note 
34 [dd]. - : : .. 


2a Jones V. St Louis, etc.. Packet 
Co., 43 Mo.App. 398, 406. 

28. Evansville, etc., R. Co. v. Duel, 

33 N.B. 355, 134 Ind. 156, 158. 

3a Armour & Co. v. Russell, (Iowa) 
144 F. 614, 615, 75 C.C.A. 416, 6 L. 

R. A.(N.S.) 602—4 C.J. P 1391 note 

34 [gg]. 

31. Schroder v. Montana Iron Works, 
100 P. 619, 621, 38 Mont 474. 

32. Smith v. Chicago Junction R. Co., 
127 Ill-App. 89, 98. 

sa Metzler v. McKenzie, 76 P. 114, 
115, 34 Wash. 470—4 C.J. p 1394 
note 48 [b]. 

34^ Cooper v. Pittsburg, etc., R. Co., 
24 W.Va. 37, 58. 

35. Crown v. Orr, 35 N.E. 648, 140 N. 

T. 450, 453. 

sa National Fuel Co. v. Green, 115 
P. 709, 714, 50 Colo. 307. 

37. Scott V. Eastern R. Co., 95 N.W. 
892, 893, 90 Minn. 135—4 C.J. P 1395 
note 57. i 

3a Davis V. Forbes, 51 N.E. 20, 21, 
171 Mass. 548, 47 L.RA. 170. 

39. Cole V. Spokane Gas, eta, Co., 
119 P. 831, 66 Wash. 393, 394. 

40. Lake Erie, eta, R. Co. v. McFall, 
76 N.E. 400, 401, 165 Ind. 574. 

41. Louisville, eta, R. Co. v. Buck, 
19 N.E. 453, 456, 116 Ind. 566, 9 Am. 

S. R. 883, 2 L.R.A. 520—4 C.J. P 1395 
note 61. 

<^ 5 ea 802 iabl 3 r” implied 

‘*The words ‘safe and suitable,' as 
commonly used, mean nothing more 
than *reasonably safe and suitable.* *' 
—Wall V. Marshutz, 71 P. 692, 694, 
138 Cal. 522. 


42. Burnett v. Roanoke Mills Co., 
67 S.E. 30, 32, 152 N.C. 35. 

43. Southwestern Tel. Co. v. Wough- 
ter, 19 S.W. 575, 576, 56 Ark. 206. 

44. Pullman Palace Car Co. v. Laack, 
32 N.E. 285, 289, 143 III. 242, 18 L. 
RA. 215—4 C.J. p 1395 note 62 [c], 

4a Lasure v. Graniteville Mfg. Co., 

18 S.C. 275, 282. 

4a Illinois Cent R, Co. v. Daniels, 

19 So. 830, 831, 73 Miss. 258. 

47. Scandell v. Columbia Constr. 
Co., 64 N.Y.S. 232, 233, 50 App.Diy. 
512. 

48. Coley v. North Carolina R. Co., 
40 S.B. 195, 199, 129 N.C. 407, 57 L. 
R.A. 817. 

49. Beal v. Bryant, 5$ A 428, 430, 
99 Ma 112. 

50k Manley v. Minneapolis Paint Co., 
78 N.W. 1050, 76 Minn. 169. 

51. Columbian Enameling, eta, Co. 
V. Burke, 77 N.E. 409, 410, 37 Ind. 
App. 518, 117 Am.S.R. 337—4 C.J. P 
1395 note 62 [j]. 

52. Mo.—Williams v. St Louis, eta, 
R. Co., 24 S.W. 782, 783, 119 Mo. 316, 

N.Y.—Quinlivan v. Buffalo, etc., R. 
Co., 64 N.Y.S. 795, 797, 52 App.Div. 
1 . 

53. U.S.—Choctaw, O. & G. R. Co. v. 
McDade, (Tenn.) 24 S.Ct 24, 25, 191 

U.S. 64, 48 L.Ed. 96. 

CaL—^Bridges v. Los Angeles Paa R. 
Co., 105 P. 586, 687, 156 CaL 492, 25 
L.RA(N.S.) 914. 

4 C.J. P 1394 note 53. 

54. Conway v. Illinois Cent R, Co., 

50 Iowa 465, 469. ; 
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6 C.J.S. 


pliaiices,”55 «safe machinery and appliances,”5 6 "safe 
machinery, appliances, etc.,”57 "safe machinery, ap¬ 
pliances, surroundings, etc.,”58 "safe machinery, tools 
and appliances,”59 "safe material and appliances,”5® 
"safe means and appliances,”®^ "safe places and 
applianijes,”®2 "safe premises, machinery and ap- 
pliances,”®8 "safe, sound and suitable tools, imple¬ 
ments, appliances, and machinery,”®^ "safe, suitable, 
and proper machinery and appliances,”®® "safe, suit¬ 
able and sound tools, machinery and appliances,”®® 
"safe tools and applianees,”®^ "safe tools, machinery 
and appliances,”®® "safety and other appliances,”®® 
"safety applianees,”^® "safety devices or applianc¬ 
es «7i "sanding applianees,”72 "ship's appliances,”^® 

"shop appliances used in the business,”"^^ "simple 
and ordinary appliances,”'^® "simple applianees,”^® 
"simple tools and appliances,”*^7 "sound and suitable 
appliances,”^® "sound and suitable instrumentalities 
and appliances,”79 "statutory appliances,”®® "such 


appliances as are in common use,”®^ "such appliances 
as are in ordinary known use to prevent the escape 
of sparks,”®^ "such appliances as are known, ap¬ 
proved and in general use,”®® "sufficient and safe 
appliances,”®^ "sufficient appliances,”®® "suitable 
and proper machinery and appliances,”®® "suitable 
and safe appliances,”®^ "suitable and safe cars, en¬ 
gines, machinery and appliances,”®® "suitable and 
safe machinery and appliances,”®® "suitable and safe 
machinery and other appliances,”®® "suitable and 
safe material and appliances,”®^ "suitable and safe 
places and appliances,”®® "suitable and safe places, 
machinery, and appliances,”®® "suitable and suffi¬ 
ciently strong . . . appliances,”®^ "suitable appli¬ 
ances,”®® "suitable appliances for arresting . . . 
sparks,”®® "suitable appliances so that they would 
not emit sparks,”®^ "suitable appliances • • • such 
as experience has shown will best serve to prevent 
. . . emitting sparks,”®® "suitable cars and appli- 


55w Kirby v. Louisville, etc., R. Co., 
65 So. 358, 359, 187 Ala. 443. 

56. Elliott V. Chicago, etc., R. Co., 41 
N.W. 758, 760, 5 Dak. 523, 3 L.R.A. 
363, affirmed 14 S.Ct 85. 150 U.S. 
245, 37 L.Ed. 1068—4 C.X p 1394 
note 54 [g]. 

57. Standard Forgings Co. v- Hol- 
strom, 104 K.E. 872, 873, 68 Ind. 
App. 306—4 C.J. P 1394 note 54 [h]. 

58. Chicago, etc., R. Co. v. Hines, 23 
N.E. 1021, 1022, 132 Ill. 161, 22 Am. 
S.R. 515. 

59. Goldie v. Werner, 38 N.E. 95, 99, 
151 Ill. 551. 

60. Kimmerle v, Dubuque Altar Mfg. 
Co.. 134 N.W. 434, 435, 154 Iowa 
42. 

61. Wilson V. Sioux Cons. Min. Co., 
52 P. 626, 627, 16 Utah 392. 

62. Bedford Belt R. Co. v. Brown, 42 
N.E. 359, 361, 142 Ind. 659. 

68. Pittsburgh, etc., R. Co. v. Adams, 
5 N.E. 187, 191, 105 Ind. 151—4 C. 
J. p 1394 note 54 [o]. 

64. Benzing v. Steinway, 5 N.E. 449, 
450. 101 N.T. 547—4 C.J. p 1395 
note 64. 

65. Meshishnek v. Seattle Sand, etc., 
Co., 99 P. 9, 10. 51 Wash. 382. 

66. Probst V. Delamater, 3 N.E. 184, 
185, 100 N.T. 266. 

67. Dompier v. Lewis, 91 N.W. 152, 
131 Mich. 144, 146—4 C.J. p 1394 
note 54 [p]. 

68. Ruemmeli-Braun Co. v. Cahill, 79 
P. 260, 14 Okl. 422, 425—4 C.J. p 
1394 note 54 [q]. 

69. Spiking v. Consolidated R., etc., 
Co.. 93 P. 838. 844, 33 Utah 313. 

7a Luken v. Lake Shore, etc., R. Co., 
94 N.E. 175, 179, 248 Ill. 377, 140 
Am.S.R. 220, 21 Ann.Cas. S2—4 C.J. 
p 1395 note 67. 


71. Skelley v. Crutchfield, 17 Pa.Su¬ 
per. 198, 200. 

72. Jaeger v. City B. Co., 78 S.B. 59, 
60, 72 W.Va. 307. 

73. The Bee. (D.C.Or.) 216 P. 709, 
711. 

74. Sawyer v. Long, 30 A. Ill, 113, 
86 Me. 541. 

75. Me.—Golden v. ElHs, 71 A. 649. 
652, 104 Me. 177. 

N.T.—Heiser v. Cincinnati Abattoir 
Co,. 126 N.T.S. 265, 269, 141 App. 
Div. 400. 

7a Vanderpool v. Partridge, 112 N. 
W. 318, 320, 79 Neb. 165, 13 L.R.A 
(N.S.) 668—4 aJ. p 1396 note 72. 

77. Meyer v. Ladewig, 110 N.W. 419, 
420, 130 Wis. 566, 13 L.R.A.(N.S.) 
684—4 C.J. p 1396 note 73 [p]. 

7a McGuire v. Bell Tel. Co., 60 N.E. 
433, 434, 167 N.T. 208, 52 L.R.A. 437. 

79. Liznd V. Hersey Lumber Co., (C. 
C.Minn.) 41 P. 202, 203. 

80. Donegan v. Baltimore & N. T. R. 
Co., (N.T.) 165 P. 869, 872, 91 C.C. 
A. 655. 

81. Scidmore v. Milwaukee, etc., R. 
Co., 61 N.W. 765, 766, 89 Wis. 188. 

82. O’Neill v. New Tork, etc., R. Co., 
10 N.T.St. 147, 148. 

83. Phillips V. Salem Iron Works, 59 
S.E. 660, 662, 146 N.C. 209. 

84. Norfolk & W. R. Co. v. Reed, (W. 
Va.) 167 P. 16, 20, 92 C.C.A. 478. 

85. Cincinnati, etc., R. Co, v. Roesch, 

26 N.E. 171, 126 Ind. 445, 448. 

88. Brann v. Chicago, etc., R. Co., 

6 N.W. 5, 6, 53 Iowa 595, 36 Am.R. 
243—4 C.J. p 1397 note 82. 

87. Brymer v. Southern Pac. R. Co., 

27 P. 371, 372, 90 Cal. 496—4 C.J. 
p 1397 note 84. 

8a Ballou v. Chicago, etc., R. Co., j 
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11 N.W. 559. 574, 54 Wis. 257, 41 
Am.R. 31. 

89. Clavin v. William Tinkham Co., 
73 A. 392, 394, 29 R.I. 599, 132 Am. 
S.R. 836 —i C.J. p 1397 note 85 [b]. 
SO. Richey v. Southern R. Co., 48 S. 
E. 285, 287, 69 S.C. 387, 392—Calvo 
V. Charlotte, etc., R. Co., 23 S.C. 
526, 529, 55 Am.R. 28. 

91. Forbes v, Dunnavant, 95 S.W. 
934, 938, 198 Mo. 193. 

98. Brazil Block Coal Co. v. Hoodlet, 
27 N.E. 741, 743, 129 Ind. 327. 

9®. Prattville Cotton Mills Co, v. 
McKinney, 59 So. 498, 602, 178 Ala. 
554. 

94. Loud V. Lane, 69 A. 270, 272, 103 
Me. 309, 19 L.R.A.(N.S.) 680. 

95. Wolf V. New Bedford Cordage 
Co., 76 N.E. 222, 223, 189 Mass. 591 
—4 C.J. p 1397 note 80. 

What constitutes 

(1) “A suitable appliance must 
necessarily be an appliance reason¬ 
ably safe and proper, or reasonably 
free from defects which render it 
dangerous to operate it.’*—^Davis v. 
North Western R. Co., 55 S.E. 626, 
528. 75 S.C. 303. 

(2) *We find the term 'suitable ap¬ 
pliances’ used by the law-writers, but 
‘suitable* in that connection means 
compatible with safety.”—Shohoney 
V, Quincy, etc., R. Co., 122 S.W. 1025, 
1034, 233 Mo. 649. 

9a Horton v. Louisville, etc., R. Co., 
49 So. 423, 426. 161 Ala. 107. 

97. Eddy v. Lafayette, (Ind.T.) 49 
P. 807, 811, 1 C.C.A. 441, affirmed 16 
S.Ct. 1082, 163 U.S. 456, 458, 41 L. 
Ed. 225. 

9a McCullen V. Chicago & N. W. R, 
Co., (S.D.) 101 P. 66, 70, 41 C.C.A 
365, 49 L.R.A. 642. 



6 C.J.S. 


APPLIANCE—APPLICANT 


anees,”99 “suitable implements and appliances,”! 
“suitable machinery and appliances,”2 “suitable ma¬ 
chinery, instruments, means, and appliances,”* “suit¬ 
able machinery, means and appliances,“suitable 
machinery, tools, and appliances,”® “suitable ma¬ 
terial and appliances,”* “suitable means and ap- 
pliances,”2 “suitable means, appliances and instru¬ 
mentalities,”* “suitable structures, machinery and 
applianees,”9 “suitable tools and appliances,”!* “suit¬ 
able working appliances,”!! “tools and appliances 
in good repair,”!* «tooig ^nd appliances suitable,”!* 
“usual and necessary appliances,”!^ “ ‘usual and prop¬ 
er appliances’ to prevent injury by escaping 
sparks,”!* “ways . . . machinery, appliances or 
tools, except simple tools,”!* “ways or appliances,”!* 
“well known and approved appliances,”!* “well 
known and practical appliances,”!* and “winches, 
booms, falls and tackle or any other appliances of 
the ship.”*® 

APPLICABILITY. Pertinence,*! as in the phrase, 
“judges of the ‘applicability of the law.’”** 


APPLICABLL. Appropriate, fit, pertinent, or snit- 
ablA;2* capable of being applied.*^ In a particular 
connection, the word is said to be capable of t o 
meanings, either “relevant,” as sometimes defined, 
or, as more commonly understood, “to bring into ac¬ 
tual contact with,” the meaning in a particular case 
depending on the context.** 

Phrases: “Applicable provisions of the naturali¬ 
zation laws,”*® “applicable to all the counties in the 
state,”*! “applicable to the evidence,”** “general law 
. . . applicable in all eases,”** “law . . . shall be 
applicable,”*® “ ‘money applicable’ to the payment 
of the legacy,”*! “money applicable to the payment 
of the said order,”** “rules of practice . . . g b a ll 
be applicable,”** “so far as appUeable,”*^ “so far 
as the same is applicable,”** and “so much of the 
common law as is applieable.^^ss 

APPLICANT. One who applies for something; one 
who makes request; a petitioner.37 As used in a par¬ 
ticular connection and context, the word may not 


09. Ford V. Lalte Shore & M. S. R. 
Co., 22 N.E. 946, 947, 117 N.Y. 638. 

1. Jenney Electric Light, etc., Co. 
V. Murphy, 18 N.E. 30, 31, 115 Ind. 
566. 

2. Union Pac. R. Co. v. Snyder, 
(Utah) 14 S.Ct. 756, 767, 152 U.S. 
684, 38 L.Ed. 597—Nord Deutscher 
Lloyd S.S. Co. v. Ingebregsten, 31 
A, 619, 620, 57 N.J.Law 400, 51 Am. 
S.R. 604—4 C.J. p 1397 note 81 [c], 

a. Griffin v. Boston, etc., R. Co., 19 
N.E. 166, 167, 148 Mass. 143, 12 Am. 
S.R. 526, 1 L.R.A. 698. 

4. Pennsylvania R. Co. v. Kartell, 
(N.Y.) 157 P. 667, 669, 85 C.C,A. 
335—International Mercantile Ma¬ 
rine Co. V. Fleming, (N.Y.) 151 P. 
203, 204, 80 C.C.A. 479. 

5. Lonnergan v. Stanshuny, 129 P. 
770, 771, 164 Cal. 488—4 C.J. p 1397 
note 81 [g]. 

a. McConnell v. Morse Iron Works, 
etc., Co., 80 N.E. 190, 191, 187 N. 
Y. 341, 10 L.R.A.(N.S.) 419, 10 Ann, 
Cas, 205—4 C.J. p 1397 note 81 [h]. 

7a Conn.—^Whittlesey v. New York, 
etc., R. Co., 58 A. 459, 460, 77 Conn. 
100, 107 Am.S.R. 21. 

Md.—Maryland Steel Co, v. Marney, 
42 A. 60, 64, 88 Md. 482, 71 Am.S.R. 
441, 42 L.R.A. 842. 

4 C.J. p 1397 note 81 [i]. 

6. Bradley v. Chicago, etc., R. Co., 
39 S.W. 763, 765, 138 Mo. 293—4 C. 
J. p 1397 note 81 [d]. 

9. Chicago, etc., R. Co. v. Simmons, 
11 I11.APP. 147, 151. 

la Towne v. United Electric Gas, 
etc.. Co., 81 P. 124, 125, 146 Cal. 
766, 70 L.R.A. 214, 2 Ann.Cas. 905 
—4 C.J. p 1397 note 81 [k]. 


11. Barclay, J., dissenting opinion 
in Thomas v. Missouri Pac. R. Co., 
18 S.W. 980, 988, 109 Mo. 187. 

12. Ross V. Tabor, 200 P. 971, 973, 53 
Cal.App. 605. 

13. Kreye v. Longville Long Leaf 
Lumber Co., 52 So. 1018, 1020, 126 
La. 767. 

14h Thompson Towing & Wrecking 
Assoc. V. McGregor, (Mich.) 207 P. 
209, 211, 124 C.C.A. 479. 

IS*. Bottoms V. Seaboard Air Line R. 
Co., 49 S.E. 348, 136 N.C. 472, 474— 
Aycock V. Raleigh, etc., R. Co., 89 
N.C. 321, 326. 

13. Path Constr. Co. v. Bausmerth, 
33 Ohio Cir.Ct 382, 387. 

17. Wallace v. Sea Board Air Line 
R. Co., 54 S.E. 399, 402, 141 N.C. 
646, 13 L.R.A.(N.S.) 384. 

18. North Chicago St, R. Co. v. 
j Wrixon, 51 Ill.App. 307, 312. 

! 19. Bertha Zinc Co. v. Martin, 22 S. 
E. 869, 874, 93 Va. 791, 70 L.R.A. 
999, 

20. Crimmins v. Booth, 88 N.E. 449, 
451, 202 Mass. 17, 132 Am.S.R. 468. 

21. Century D. 

22. Ford V. State, 47 S.W. 703, 705, 
101 Tenn. 454. 

“JvLCiges of the law <as it applies to 
the facts'” distingnished.—^Pord v. 
State, 47 S.W, 703, 706, 101 Tenn. 454. 

23. Thomas v. City of Huntington, 
141 N.E. 358, 359, 80 Ind.App. 476. 

24. Century D. 

“aCade to 'apply to”’ equivalent.— 
In re RaUos, (D.C.N.Y.) 241 P. 686, 
687. 


25. People V. Buffalo Cold Storage 
Co., 185 N.Y.S. 790, 794, 113 Misc. 
479. 

2©. In re Rallos, (D.C.N.Y.) 241 P 
686, 687. 

27. Crow V. Board of School Comers 
of Mobile County, 152 So. 26, 28, 228 
Ala. 107. 

28. Thomas v. City of Huntington, 
141 N.E. 358, 359, 80 Ind.App. 476. 

29. Evans v. Job, 8 Nev. 322, 336. 

SO. People V. Buffalo Cold Storage 

Co.. 185 N.Y.S. 790, 792, 113 Misc. 
479, 

31. Webster v. American Bible So¬ 
ciety, 33 N.E. 297, 299, 50 Ohio St 
1 . 

sa Wood Mfg., etc., Co. v. John¬ 
stone, 133 N.Y.S. 422, 424, 148 App. 
Div. 747. 

Meaning of the phrase 

“Money ‘applicable’ has been con¬ 
strued to mean money which one was 
entitled to have applied in payment.” 
—Wood Mfg., etc., Co. v. Johnstone, 
133 N.Y.S. 422, 424, 148 App.Div. 747, 
citing Webster v. American Bible So¬ 
ciety, 33 N.E. 297, 299, 50 Ohio St. 1. 

33. Farmers' Banking, etc., Co. v. 
Mauck, 97 N.W. 835, 836, 70 Neb. 
586. 

84. Hallett v. Denver, 104 P. 1038, 
1039, 46 Colo. 487. 

35w Seeley v. Peters, 10 III. 130, 149. 

36. Wagner v. Bissell, 3 Iowa 395, 
402. See also Common Law §§ IS¬ 
IS [12 C.J. p 188 note 2-p 198 note 
62]. 

37. Webster Int D. 
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imply ownership of the property involved in the 

application.^* 

Phrases: ^^Applicant for the writ,”*^ "notice 
. . . shall have been given ... by the appli- 
eant/’40 “signed by the applicant or his counsel,"^! 
and "unless the applicant shall • • . deposit a 

bond.”42 

APPLICAEiIi. A Latin term in old English law, 
meaning to fasten to; to moor, as to moor a vessel. 
Anciently rendered, "to apply.’’^* 

APPLICATIO EST VITA REGUIiJE.44 

APPLICATION. Act of applying ;45 act of making 
a request for somethinga request, or a document 
containing a request,47 such as a motion,4S or peti- 
tion;49 also a thing applied;50 the disposition made 
of a thing;51 the emplo 3 mient of means to accom¬ 
plish an end,52 

Phrases: "An application to compel a purchaser 
to take title,”53 “application "duly made,’ ”54 “appli¬ 
cation for relief,”55 “application in proper form,”56 
"application made to the court,”57 “application or 
representations,”58 "application shall have been 


made,”5^ ""application to the court,”®^ "copy of the 
application,”*! ""if the delay happened on his ap¬ 
plication,""interlocutory application,”** ""original 
application,”64 “upon a summary application in an 
action after judgment,”*® and ""with application of 
trimmings;”** and also ""applications for vacant 
lands.”*7 

APPLIQUE. Any ornament laid out and applied 
on another surface, such as cloth, wood, or metal; 
also a piece of work or the kind of ornameaitation 
thus produced.** It has also been defined as a verb, 
to apply by way of ornament,*9 as, in the phrase, 
using the word in its participial form, ""articles em¬ 
broidered or tamboured or appliqueed.”70 

APPLY. As a transitive verb, the word has been 
defined as meaning to place in contact; to put or 
adjust one thing to another;7i also to use for a par¬ 
ticular purpose, or in a particular case; to appro¬ 
priate; to devote ;72 to pay over;73 also to connect 
with; to make use of ;74 to declare or pronounce as 
suitable, fitting or relative.^* As an intransitive 
verb, it has been defined as meaning to agree; to 
have some connection, agreement, or analogy; to 


30. Morrison v. Selectmen of Town 
of Weymouth, 181 N.E. 786, 788, 279 
Mass. 486. 

39. New Brunswick Steamboat, etc.. 
Transportation Co. v. Baldwin, 14 
N.J.Liaw 440, 441—Trenton Bank¬ 
ing: Co. V. Haverstick, 11 N.J.Law 
171, 173. 

“Creditor” synoiiTinoTis.—New 

Brunswick Steamboat, etc., Transp. 

Co. V. Baldwin, 14 N.J.Law 440, 441— 

Trenton Banking Co. v. Haverstick, 

11 N.J.Law 171, 173. 

40. Morrison v. Selectmen of Town 
of Weymouth, 181 N.B. 786, 787, 279 
Mass. 486. 

41. Jerauld v. Chambers, 187 P. 33, 
44 Cal.App. 771. 

42. Hall V. Dickey, 16 Hawaii 690, 
691. 

43. Black L. D. 

44. A maxim meaning "Application 
is the life of a rule."—^Burrill L. 
D. 

45. Leggett v. Perkins, 2 N.T. 297, 
309. 

46> Webb v. Bankers* L. Ins. Co., 76 
P. 738, 740, 19 Colo.App. 456. 

47. Webb V. Bankers* L. Ins. Co., su¬ 
pra^ C.J. p 1399 note 9. 

48. Weldon v. Rogers, 90 P. 1062, 
1063, 151 Cal. 432. 

49. Scott V. Strobach, 49 Ala. 477, 
489. 

501. Webster lut. D. 

51. Bouvier L. D% 


52. State V. Lewis, 118 F. 59, 60, 86 
Han. 586—State v. Dewey, 86 P. 796, 
797, 88 P. 881, 73 Kan. 735. 

5a People V. New Tork Bldg.-Loan 
Banking Co., 82 N.B. 184, 185, 189 
N.Y. 233—^Parish v. Parish, 67 N.B. 
298, 175 N.T. 181, 184. 

54. Von Holt V. Carter, (C.C.A.Ha- 
waii) 66 P.(2d) 61, 63—Ross v. 
White, (C.C.A.Tenn.) 32 F.(2d) 750, 
752. 

55. Peabody v. Town of Holland, 178 
A. 888, 890, 107 Yt 237, 98 A.L.R. 
866 . 

56. Newhall Land & Farming Co. v. 
Industrial Accident Commission, 
206 P. 769, 771, 57 Cal.App. 115. 

57. People V. Brickey, 178 N.B. 483, 
484, 346 IlL 273. 

sa Long V. Northwestern Nat. Life 
Ins. Co.. 169 N.W. 386, 186 Iowa 
369. 

59. Western Union Telegraph Co. v. 
Nelson, 197 N.E. 797, 798, 60 Ohio 
App. 182. 

60. Anderson v. Hill, 254 N.W. 685, 
586, 191 Minn. 414. 

61. U.S.—Washington Fidelity Nat. 
Ins. Co. V. Burton, (App.D.C.) 63 S. 
Ct 26, 27, 287 U.S. 97, 77 L.Ed. 196, 
87 A.L.R. 191. 

Ky.—^Moriarty v. Metropolitan Life 
Ins. Co., 202 S.W. 630, 180 Ky. 207. 
N.T.—Stark v. Masonic Life Ass*n, 
180 N.Y.S. 235, 239. 

62. State V. Lewis, 118 P. 59, 60, 86 

86 


Kan. 686—State v. Dewey, 85 P. 
793, 797, 88 P. 881, 73 Kan. 735. 

63. Horn V. Pere Marquette R. Co., 
(C.C.Mich.) 161 F. 626, 636. 

64. Weston Electrical Instrument 
Co. v. Empire Electrical Instru¬ 
ment Co., (C.C.N.Y.) 131 P. 90, 91. 

65. Barnett v. Bohannon, 112 P. 9S7. 
988, 27 Okl. 368. 

66. Froelich v. Collector of Customs. 
11 Philippines 380, 384. 

67. Biddle v, Dougal, 5 Binn.(Pa.) 
142, 151—^Duncan v. Curry, 3 Binn. 
(Pa.) 14, 21. 

68. Standard D., quoted in U. S. v. 
A. A. Vantine & Co., (N.T.) 166 F. 
735, 737, 92 aC.A. 397. 

69. Webster New Int. D. 

7a Standard D., quoted in U. S. v. 
A. A. Vantine & Co., (N.T.) 166 P. 
735, 737, 92 C.C.A. 397. 

71. Webster New Int. D. 

721 Webster D., quoted In Pryor v. 
Kansas City, 64 S.W. 499, 502, 153 
Mo. 135. 

“Retire” mstljiguishe5L—Park v. 
Candler, 40 S.B. 623, 628, 114 Ga, 466. 

73. Moore v. Hegeman, 72 N.T. 376, 
384—4 C.J. p 1400 note 23. 

74. Webster New Int D., quoted in 
State v. Johnson, 217 N.W. 205, 208, 
62 S.D. 273. 

75. Webster New Int. D. quoted In 
State V. Thompson, 38 So. 679, 683. 
142 Ala. 98, and State v. Johnson, 
217 N.W. 205, 208, 62 S.D. 273. 
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suit;76 also to have recourse with a view to gain 
something; to make application; to make request; 

to solicit.77 

Phrases: "Apply and use,”78 "apply by peti¬ 
tion,”79 "apply for a receiver,”60 "apply on ac- 
<}Ount,”6i " ^apply^ the design,”62 "apply to and in- 
clude,”66 "apply to the district court,”64 "as near as 
may be, apply to informations,”65 "receive the rents 
and profits . . . and apply,”66 "use and apply the 
real property,”67 and “where they apply ;”6S gjso 
^'applies to the whole state,”69 and "judges of the 
law 'as it applies to the facts;’”60 gnid also "apply¬ 
ing ereditor,”6i and "applying such real estate.”62 

Applied 

In particular connections, the word has been held 
synonymous with or substantially equivalent to 

"paid.”63 

Phrases: "Applied . . . for the maintenance 
and education,”64 "applied on account,”65 "applied 
to his or her education and support,”6 6 "applied 
to the erection of a building,”67 "applied to the use 


of,”68 "applied towards making good,”66 "patent ap¬ 
plied for,”i and "shares of stock to be . * . ap- 
plied”^ 

APPOUTT. To allot, set apart, or designate; to 
choose or select; to nominate or authoritatively as- 
sign.6 It usually implies an appointing power or au¬ 
thority under which the appointment is made;4 and 
has been held synonymous with, equivalent to, or 
sometimes used interchangeably with, "designate,”® 
"eleet,”6 "employ,”7 "hire,”6 "nominate,”6 and "pro¬ 
mote and has also been compared with, or dis¬ 
tinguished from, "designate,"elect,”16 and "filL”i6 

Phrases: "'Appoint’ a manager,”1^ "appoint 
... my legatee,”!® "appoint or vote for the ap- 
pointment,”i6 "appoint, remove, and fix the compen¬ 
sation of,”i7 "appoint some district judge,”i6 "desig¬ 
nate or appoint,”16 "power to appoint, ”60 and "shall 
appoint.”6i 

Appointed 

ITamed, or designated for, or assigned to, an of¬ 
fice ;62 nominated or selected.68 So used, the term 


761 Webster New Int. D. See Way- 
man V. Southard, (Ky.) 10 Wheat. 
(U.S.) 1, 24, 6 KEd. 253. 

77. Webster New Int. B. See Hud¬ 
son Electric Light Co. v. Hudson, 
40 N.E. 100, 110, 163 Mass. 346— 
Anderson v. Hill, 254 N.W. 685, 586, 
191 Minn. 414. 

73. Foley v. Hastings, 139 A. 305, 
306, 107 Conn. 9. 

79. Hudson Electric Light Co. v. 
Hudson, 40 N.E. 109, 110, 163 Mass. 
346. 

sa In re Gold Run Mining & Tun¬ 
nel Co., (D.C.C 0 I 0 .) 200 P. 162, 164. 

31. Prutig V. Trafton, 83 P. 70, 71, 
2 CaLApp. 47; 

82. Schofield V. Dunlop, (C.C.Pa.) 42 
P. 323, 326—4 C.J. P 1400 note 21. 

sa John W. Tuthill Lumber Co. v. 
McMackin, 141 N.W. 382, 383, 31 S. 
D. 507. 

84. Anderson v. Hill, 264 N.W. 585, 
686, 191 Minn. 414. 

85. State v. Johnson, 217 N.W. 205, 
207, 52 S.D. 273. 

8a Leggett v. Perkins, 2 N.Y. 297, 
309—^Hawley v. James, 16 Wend. 
(N.T.) 61, 266. 

87. Potter v. Hodgman, 80 N.T.S. 
1056, 1057, 81 App.Div. 233. 

88. Wayman v. Southard, (Ky.) 10 
Wheat.(U.S.) 1, 24, 6 L.Ed. 253. 

89. State v. Thompson, 38 So. 679, 
683, 142 Ala. 98. 

9a Ford V. State, 47 S.W. 703, 706, 
101 Tenn. 454. 

91. Skratt v. Camera, 175 A. 866, 
368, 12 N.J.Misc. 826. 


98. Potter V. Hodgman, 80 N.T.S. 
1056, 1057, 81 App.Div. 233. 

9a N.J.—Williamson v. Snook, 10 
N.J.Law 65, 67. 

N.Y.—^Moore v. Hegeman, 72 N.Y. 376, 
380, 384. 

94. Williams v. Papworth, [1900] A. 
C. 563, 566. 

95. Widner v. Western Union TeL 
Co., 16 N.W. 653, 665, 51 Mich. 291. 
^'Settlement of account” sometimes 

eq.iiivalent.—Widner v. Western Un¬ 
ion Tel. Co., 16 N.W. 653, 655, 61 
Mich, 291. 

9a Moore v. Hegeman, 72 N.Y. 376, 
380, 384. 

97. Riverside Apartment Corpora¬ 
tion V. Capitol Const. Co., 152 A. 
763, 767, 107 N.J.Eq. 405. 

9 a State V. Pratt, 220 P. 505, 508, 
114 Kan. 660, 34 AL.R. 189. 

99. Williamson v. Snook, 10 N.J.Law 
65, 67. 

1. Schwebel v. Bothe, (D.C.M 0 .) 40 
P. 478, 479. 

2. Manice v. Hudson River R. Co., 
10 N.Y.Super. 426, 440. 

a Century D., quoted in Heisler v. 
Robbins, 153 P. 771, 772, 17 Ariz. 
429—4 C.J. P 1402 notes 38-43. 

4 State V. Doss, 134 S.R 749, 751, 
102 W.Va. 162. 

a (3al.—Santa Barbara County v. 
Janssens, 169 P. 1025, 1027, 117 Cal. 
114, L.R.A1918C 558. 

Mo.—Cunio V. Franklin County, 285 
S.W. 1007, 1008, 315 Mo. 405. 
a McPherson v. Blacker, (Mich.) 13 
S.Ct 3. 7, 146 U.S. 1, 36 L.Ed. 869 
—4 C.J. p 1403 note 47* 
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7. Morris v. Parks, (Or.) 28 P.(2d) 
215, 216. 

a Morris v. Parks, supra. 

9. Cal.—^Harrington v. Pardee, 82 P. 
83. 84, 1 Cal.App. 278. 

Wash.—^Rhodes v. City of Tacoma, 
166 P. 647, 97 Wash. 341. 

10. Ky.—Speed v. Crawford, 3 Mete, 
207, 210. 

Mass.—^McDonald v. Custance, 136 N. 
E. 605, 606, 242 Mass. 587. 

11. Kaplan v. Sullivan, (Mass.) 194 
N.E. 721, 723. 

la state V. Doss, 134 S.E. 749, 751, 
102 W.Va. 162. 
la state V. Doss, supra. 

14. Rhodes v. City of Tacoma, 166 
P. 647, 97 Wash. 341. 

15. Wyman v. Woodbury, 33 N.Y.S. 
217, 219, 86 Hun 277. 

16. Redden v. State, 170 P. 273, 274, 
14 OkLCr. 199. 

17. Carney v. New York L. Ins. Co., 
45 N.Y.S. 1103, 19 App.Div. 160. 

16. State V. Twenty-First Judicial 
Dist. Democratic Committee, 47 So. 
405, 406, 122 La. 83. 

19. Cunio V. Franklin County, 285 S. 

W. 1007, 1008, 315 Mo. 405. 

2a Board of Education of Boyle 
County V. McChesney, 32 S.W. (2d) 
26, 27. 235 Ky. 692. 

21. Heisler v. Robbins, 163 P. 771, 
772, 17 Ariz. 429. 

22. Cunio v. Franklin County, 285 S. 
W. 1007, 1008, 315 Mo. 406 —i C.J. 
p 1402 note 45. 

23. People V. Raymond, 114 N.Y.S. 
365, 367, 129 App.Div, 477. 
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relates to designation by some individual or group 
and not to vote of the people, and conveys the idea 
of selecting and intrusting with a duty.25 Although 
the words ‘^appointed” and “elected” are not ordinar¬ 
ily synonymous, 26 they are often used interehange- 
ably.27 “Appointed” has been held the equivalent 
of “designated,”26 and sometimes the equivalent of 

“employed.”29 

Phrases: “Appointed and employed,”2® “ ‘appoint¬ 
ed' by the collector,“appointed by the mayor,”62 
“appointed from civil life,”6 6 “appointed pursuant 
to law,”64 “ ‘appointed' to any employment,”65 “ap¬ 
pointed to a position,”66 “duly appointed,”^? “elect¬ 
ed or appointed,”66 “employed or appointed,”66 
“guardians appointed,”^® “members to be appoint¬ 
ed,and “regularly appointed ;”^2 and also ad- 
jectively, “an appointed office,”^6 “appointed offi¬ 
cers''^^ “appointed services,and “hereinafter ap¬ 
pointed exeeutris.”^6 

Appointing 

The present participle of “appoint.”^^ 


Phrases: “Appointing power ,”^6 “chief of police 
as an ‘appointing officer,' ”^6 ^‘common council • . • 
as the appointing power,”^® and “exercise of the ap¬ 
pointing power.”®^ 

APPOINTEE. A person appointed ;52 the person 
who benefits by the execution of the power of ap- 
pointment.56 The tern implies an act of appoint¬ 
ment, but not eligibility,^^ and sometimes, depending 
on the context, includes a person elected or desig¬ 
nated by popular vote.55 

Phrases: “Appointee from civil life,”^® “appointee 
to any office,”®'^ and “such appointee ;”56 and alsa 

“his appointees.”^® 

APPOINTIVE. Of or relating to the act or power 
of appointing; subject to appointment.®® 

Phrases: “Appointive office,”®^ “appointive offi- 
cers,''®2 and “appointive officer under the government 
of the United States.”®® 


24. Board of Education of Boyle 
County V. McChesney, 32 S.W.(2d) 
26, 27, 235 Ky. 692. 

25. State ex rel. Pickett v. Truman, 
(Mo.) 64 S.W.(2d) 105, 107, 

2a Odell V. Rihn, 127 P. 802, 805, 19 
Cal.App. 713—4 C,J. P 1403 note 46. 
‘^Elected” distinguislied.—^Mono 

County V. Industrial Acc. Commis¬ 
sion, 167 P. 377, 378, 175 Cal. 752— 
Schaffner v. Shaw, 180 N.W. 853, 854, 
191 Iowa 1047—^Town of Nortonville 
V. Woodward, 231 S.W. 224, 191 Ky. 
730—State ex rel. Dyment v. Booth, 
(Wash.) 48 P.(2d) 640, 642—4 C.J. p 
1403 note 46 [a]. 

27. State v. Compson, 54 P. 349, 351, 
34 Or. 25—4 C.J. p 1403 note 47. 

28. Santa Barbara County v. Jans¬ 
sens, 169 P. 1025, 1027, 117 CaL 114, 
L.R.A.1918C 558. 

29. Ind.—State ex rel. Coffinir v, 
Abolt, 1S9 N.E. 131, 133. 

Mo.—State ex rel. Pickett v. Truman, 
64 S.W.(2d) 105, 107. 

38. State ex rel. Coffing: v. Abolt, 
(Ind.) 189 K.E. 131, 133. 

31. State ex rel. Pickett v. Truman, 
(Mo.) 64 S.W.(2d) 105, 107. 

32. People V. Raymond, 114 N.Y.S. 
365, 367, 129 App.Div. 477. 

S3. U. S. V. United States Fidelity 
& Guaranty Co., (D.C.N.T.) 244 P. 
310, 312. 

34. People v. Guggenheimer, 60 N.T. 
S. 703, 704, 44 App.Div. 399. 

35. Aron v. Leavy, (CaLApp.) 18 P. 
(2d) 428, 429. 

se. state ex rel. Dyment v. Booth, 
(Wash.) 48 P.(2d) 640, 642. , 


37. Rockwell v. Merwin, 45 N.T. 166, 
167—4 C.J. P 1402 notes 44 [d], 45 
Ec]. 

38. State V. Daggett, 68 F. 340, 346, 
28 Wash. 1. 

38. State ex rel. Pickett v. Truman, 
(Mo.) 64 S.W.(2d) 105, 107. 

40. McPhillips V. McPhillips, 9 R.I. 
536, 540. 

41. Kaplan v. Sullivan, (Mass.) 194 
N.E. 721, 722. 

42. State V. Doss, 134 S.B. 749, 751, 
102 W.Va. 162. 

4i3. Schaffner v. Shaw, 180 N.W. 853, 
854, 191 Iowa 1047. 

44. Finley v. McNair, 176 A. 10, 11, 
317 Pa, 278—^Arthur v. City of 
Philadelphia, 117 A. 269, 270, 273 
Pa. 419—^In re Officers, 16 Pa.Co. 
305, 306—4 C.J. p 1402 note 45 [b]. 

45. Ryninger v. Keating, 60 Md. 334, 
336. 

46. Stafford v. Washburn, 130 N.T.S. 
571, 575, 145 App.Div. 784. 

47. Webster New Int. D. 

48. Duell V. Glynn, 106 N.T.S. 716, 
717, 122 App.Div. 314—4 C.J. p 1403 
note 52. 

Relating to government 

The phrase ‘‘appointing power,” 
when employed with reference to 
matters pertaining to government, or 
to the distribution of the powers of 
government, means the power of ap¬ 
pointment to office, the power to se¬ 
lect and indicate by name individuals 
to hold office and to discharge the du¬ 
ties and exercise the powers of offi¬ 


cers.—^Duell v. Glynn, 106 N.T.S. 716>. 
717, 122 App.Div. 314. 

48. Dawkins v. Bazer, 134 So. 238^ 
241, 172 La. 327. 

5a Rathbone v. Wirth, 45 N.E. 15^ 
25, 150 N.T. 459, 34 L.R.A. 408. 

51. Walker v, Cincinnati, 21 Ohio St^ 
14, 48, 8 Am.R. 24. 

52. Webster Int D. 

‘^Associate in ofllcei” distingoished^ 
—^Barton v. Alexander, 148 P. 471, 474, 
27 Idaho 286, Ann.Cas.l917D 729. 

^Xucnmbent’’ distinguished.—State- 
V. McCollister, 11 Ohio 46, 50. 

53. Century D. See also Powers ^ 
31 [49 C.J. p 1276 notes 15-20]. 

54. State V. Braman, 181 N.W. 729,. 
730, 173 Wis. 596. 

55. In re Executive Communication, 

5 So. 613, 614, 25 Fla. 426. 

56. U. S. V. United States Fidelity 

6 Guaranty Co., (D.C.N.T.) 244 F. 
310, 311. 

57. State V. Braman, 181 N.W. 729, 
730, 173 Wis. 596. 

sa Redden v. State, 170 P. 273, 274, 
14 Okl.Cr. 199. 

5a Lewis V. Stanton Independent. 
School Dist, (Tex.Civ.App.) 294 S. 
W. 863, 864, 

60. Webster New Int D. 

61. State V. Bowman, 170 S.W. 700,^ 
701, 184 Mo.App. 549. 

62. State ex rel. Dyment v. Booth, 
(Wash.) 48 P.(2d) 640, 642. 

63k Hoeppel V. U. S., (App.D.C.) 85» 
F.(2d) 237, 241. 
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APPOINTMENT 


As Agreement 

Agreement; stipulation; the act of fixing by 
mutual agreement; hence, arrangement for a meet¬ 
ing ; engagement.®^ 

As Designation to an Ofice 

Act of appointing, designating, or placing in of¬ 
fice;®® the designation of a person, by the per¬ 
son or persons having authority therefor to discharge 
duties of some office or trust; election; choice; 
selection; the selection of one person from a spec¬ 
ified class to discharge certain duties in a state, cor¬ 
poration, or society;®® designation to, or selection 
for, public office ;®7 the selection by one or more per¬ 
sons who have been commissioned for that purpose 
of another who by virtue of the choice represents or 
may exercise some authority over the persons dele¬ 
gating the power to make the appointment.®® Also, 
an office held by a person appointed,®9 and, in cer¬ 
tain significations, the actual installment into office, 
and the right or privilege conferred by an appoint- 
ment.71 ^^Appointment” is sometimes used in a broad 
sense, meaning ^^method of selection” and implying 
a discretionary power of providing for appointment 
in the strict sense or for election by popular vote.'^^ 


The term implies a choice,*^® and duties owing by the 
appointee to others than those by whom he is ap- 

pointed.74 

Similar terms compared and distinguished. "Ap¬ 
pointment” has been held equivalent to "designa¬ 
tion;”^® and sometimes to "filling a vacancy;”'^® 
and distinguished from "commission” see Officers § 
40 [46 C.J. p 954 notes 89-99], "employment,”77 and 
"promotion”;*^® and after the acceptance thereof, 
bears no analogy to a contractIn particular con¬ 
nections, while it is true that in some instances the 
term "nomination” may be synonymous with the 
word "appointment,”®® under some circumstances one 
has been distinguished from the other ;®l and "ap¬ 
pointment” and "election,” although in a strict sense 
not synonymous, are often used interchangeably see 
Elections § 1 [20 C.J. p 55 note 14-p 56 note 20]. 

Phrases: "After date of appointment,”®® "ap¬ 
pointment . . . after judgment to aid in the en¬ 
forcement of the judgment,”®® "appointment . . . 
from civil life,”®^ "appointment of a receiver,”®® 
^^appointment or authority,”®® ^^appointment or em- 
ployment,”®^ "appointment to an office,”®® "appoint¬ 
ment to any clerkship ... or duty of trust,”®® 
"civil appointment,”®® "during his appointment,”®^ 
"election or appointment,”®® "election or appointment 


Webster Int. D., quoted in Spears 
V. State, 232 S.W. 326. 328. 89 Tex. 
Cr. 459. 

“Direction” synonymoTLS. —Webster 
Int. D., quoted in Spears v. State. 232 
S.W. 326. 328, 89 Tex.Cr. 459. 

€5. Century D., quoted in IT. S. v. 
Schlierholz, (D.C.Ark.) 137 F. 616, 
624. 

•66. Bouvier L. J>., quoted in Heisler 
V. Robbins, 153 P. 771, 772, 17 Ariz. 
429—4 C.J. p 1404 note 56. 

67. Bouvier L. D., quoted in State 
V. Peake, 120 N.W. 47, 49, 18 N.D. 
101 . 

68. State v. Compson, 54 P. 349, 351, 
34 Or. 25. 

Selection by functionary 

Where the selection of an officer is 
referred to some functionary, it is 
called an appointment.—^U. S. v. 
Schlierholz. (D.C.Ark.) 137 P. 616, 
624—Speed v. Crawford, 3 Mete. 
(Ky.) 207, 211. 

68. Century B., quoted in U. S. v. 
Schlierholz, (D.C.Ark.) 137 P. 616, 
624. 

70. Wells V. Applegate, 10 Or. 519, 
520. 

71. Bouvier L. D., quoted in State v. 
Peake, 120 N.W. 47, 49, 18 N.D. 101. 

78, Board of-Election. Gom'rs of City 
of Indianapolis v. Knight, 117 N.E. 
565, 568, 187 Ind. 108. 


73. Mono County v. Industrial Acc. 
Commission, 167 P. 377, 378, 175 
Cal. 752—^Wickersham v. Brittan, 
28 P. 792, 29 P. 51, 93 Cal. 34, 38, 
15 L.R.A. 106—4 C.J. p 1404 note 
57 [a], p 1406 note 72 [a]. 

74. Mono County v. Industrial Acc.; 
Commission, 167 P. 377, 378, 175 
Cal. 752—Wickersham v. Brittan, 
28 P. 792, 793, 29 P. 51, 93 Cal. 34, 
15 L.R.A. 106. 

75. Board of Education of Boyle 
County V. McChesney, 32 S.W. (2d) 
26, 27, 235 Ky. 692—^McChesney v. 
Sampson, 23 S.W.(2d) 584, 587, 232 
Ky. 395. 

70, Town of Nortonville v. Wood¬ 
ward. 231 S.W. 224, 191 Ky. 730— 
4 C.J. p 1405 note 68 [b]. 

77. XT. S. v. Schlierholz, (D.C.Ark.) 
137 P. 616, 624. 

78. Matter of McGuire, 2 N.T.S. 760, 
762, 50 Hun 203. 

79. Butler v. Pennsylvania, (Pa.) 10 
How.(U.S.) 402, 407, 13 L.Ed. 472— 
4 C.J. P 1405 note 70. 

80. People V. Raymond, 114 N.T.S. 
365, 367, 129 App.Div. 477. 

81. Harrington v. Pardee, 82 P. 83, 
84, 1 Cal.App. 278. 

82. IT. S. V. Moore, (Ct.Cl.) 95 XJ.S. 
760, 762, 24 L.Ed. 588. 
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83. Robinson v. Miracle, 293 P. 211, 
213, 146 Okl. 31. 

84. U. S. V. United States Fidelity & 
Guaranty Co., (D.C.N.T.> 244 P. 
310, 312. 

85. U.S.—Meek v. Beezer, (C.C.A. 
Pa.) 28 P.(2d) 343, 345—In re Ago 
Const. Co., (D.C.N.C.) 26 P.(2d) 257, 
258. 

Ala.—Strother v. McCord, 132 So. 717, 
718, 222 Ala. 450. 

La.—^Uncle Sam Planting & Mfg. Co. 
V. Reynaud, 103 So. 276, 277, 157 
La. 955. 

80. Washbon v. Holton's State Bank, 
121 P. 515, 86 Kan. 468. 

87. Kitterman v. Wapello County, 
115 N.W. 13, 14, 137 Iowa 275. 

88 . Ky.—^McChesney v. Sampson, 23 
S.W.(2d) 584, 587, 232 Ky. 395. 

N.T.—Matter of Graduates, 11 Abb. 
Pr. 301, 336. 

See also Officers §§ 29, 30 [46 C.J. p 
951 note 37-p 954 note 88]. 

89. ReddeU v. State, 170 P. 273, 274, 
14 OkLCr. 199. 

90. Fyfe v. Mosher, 112 N.W. 725, 
726, 149 Mich. 349. 

91. Humboldt First Nat. Bank v. 
Samuelson, 118 N.W. 81, 82, 82 Neb. 
532. 

98. Harbor Master's Salary, 31 Pa. 
Co. 262, 264. 



APPOINTMENT-AJPPOBTIONMJENT 6 0. J. S. 


in sucH manner as may be prescribed by 
“eligible to appointment,“equivalent to an ap¬ 
pointment,“manner of appointment,6 ^^ower 
of appointment,”57 "service under any appointment 
or contract of hire or apprenticeship,”5 8 and “to ap¬ 
point or vote for the appointment ;”59 and also “ap¬ 
pointments . • . not otherwise provided for,”i “ap¬ 
pointments to public office,“executive appoint¬ 
ments,”3 and “provisional appointments.”^ 

As Disposition of Property 

An appropriation of money to a specific purpose; 
the act of a person in directing the disposition of 
property by limiting a use; the exercise of the right 
to designate a person;5 designation of the person to 
take the use of property.® 

Phrases: “Appointment of a fund,”7 "gift or ap¬ 
pointment shall be given or made,”® “power of ap¬ 
pointment,”9 and “reserve the right to revoke this 
appointment;”^® and also ^^conveyanee and appoint- 
ments.”ii 

APPOINTOR. When used with reference to ap¬ 
pointment in the sense of disposition of property, 
it has been said that the appointor is the instrument 


of the donor of the power and not the donee of the 
power who makes the appointment.^® 

APPORT. Law French term in old English law,, 
meaning tax; tallage; tribute; imposition; pay¬ 
ment; charge; expenses.^® 

APPORTION. To distribute among two or more- 
a just part or share to each;i4 to divide to di¬ 
vide and assign in just proportion;^® to divide and' 
distribute proportionally; 17 to portion out.i® The 
term, however, does not necessarily mean to divide 
equally.15 

Ph’ases: “Apportion . • • among the several' 
subscribers,”®® “apportion such levy to the various 
lots,”®i “apportion the amount of the damage,”®® 
and “apportion the costs;”®® also “apportioned be¬ 
tween the old and new stock,”®4 “apportioned 
claim,”®® and “equally apportioned among my chil¬ 
dren;”®® and also “in apportioning damages.”®7 

APPORTIONABLE. Subject to apportionment.®* 
Phrase: “Apportionable contract.”®® 

APPORTIONMENT. A dividing or making into 
parts;®® a division or partition of the subject mat- 


S3S. Board of Election Com*rs of City 
of Indianapolis v. Knight, 117 N.E. 
565, 568, 187 Ind. 108. 

$4- State V. Braman, 131 N.W. 729, 
730, 178 Wis. 696. 

9®. In Matter of Graduates, 11 Ahh. 
Pr.CN.T.) 301, 336. 

90. State ex rel. Pickett v. Truman, 
(Mo.) 64 S.W.<2d) 105, 107. 

97. McChesney v. Sampson, 23 S.W. 
(2d) 584, 587, 232 Ky. 395. 

98. Mono County v. Industrial Acc. 
Commission, 167 P. 377, 378, 175 
CaL 752. 

99. Redden v. State, 170 P. 273, 274, 
14 Okl.Cr. 199. 

1. Board of Election Com'rs of City 
of Indianapolis v. Knight, 117 N.E. 
565, 568, 187 Ind. 108. 

2. State V. Braman, 181 N.W. 729, 
730, 173 Wis. 596. 

31 Harman v. Harwood, 58 Md. 1, 12. 

4. State V. Lovell, 12 So. 341, 343, 70 
Miss. 309. 

5. Worthington v. Redkey, 99 N.E. 
211, 213, 86 Ohio St. 128, citing 
Black L. J>. 

& Merchants’ Loan & Trust Co. v. 
Patterson, 139 N.E, 912, 919, 308 
Ill. 619. 

7. Arnott v. Tyrrell, 21 Bear. 49, 52 
Reprint 777. 

& Fontaine v. Fontaine, 277 S.W. 

867, 868, 169 Ark. 1077. 

9. Morris v. Parks, (Or.) 28 P.(2d) j 


215, 216. See also Powers $ 1 [49 
C.J. p 1248 note 2 [h]]. 

la Worthington v. Redkey, 99 N.E. 
211 , 213, 86 Ohio St. 128. 

11. Merchants’ Loan & Trust Co. v. 
Patterson, 139 N.E. 912, 919, 308 Ill. 
519. 

"Conveyance*' distinguished.—^5Ier- 
chants’ Loan & Trust Co. v, Patterson, 
139 N.E. 912, 919, 308 Ill. 519. 

12 . Barret v. Berea College, 137 A. 
145, 147, 48 R.I. 258. See also 
Powers § 60 [49 C.J. p 1305 note 
77]. 

13. Black L. D. 

14. U.S.—^Manhattan General Equip¬ 
ment Co. v. Commissioner of In¬ 
ternal Revenue, 56 S.Ct 397, 400, 
297 U.S. 129, 80 L.Bd. 528. 

N.Y.—Fisher v. Charter Oak L. Ins. 
Co., 14 Ahb.N.Cas. 32, 36. 

15. Jones V, Holzapfel, 68 P. 511, 515, 
11 Okl. 405. 

10 . U.S.—^Manhattan General Equip¬ 
ment Co. V. Commissioner of In¬ 
ternal Revenue, 66 S.Ct. 397, 400, 
297 U.S. 129, 80 L.Ed. 528. 

N.Y.—^Fisher v. Charter Oak L. Ins. 

Co., 14 Ahh.N.Cas. 32, 36. 

Ohio.—^Robbins v. Smith, 73 N.E. 1051, 
1053, 72 Ohio St 1. 

17. Ohio.—^Robbins v. Smith, supra. 
Wyo.—School Bist No. 3, Platte 
County V. School Bist No. 2, Platte 
County, 210 P. 562, 29 Wyo. 80. 
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1& Robbins v. Smith, 73 N.B. 1061, 
1053, 72 Ohio St 1. 

19. Jones V. Holzapfel, 68 P. 511, 
515, 11 Okl. 405—4 C.J. p 1406 note- 
81. 

20. Haight v. Bay. 1 Johns.Ch.(N. 
Y.) 18, 20—Clarke v. Brooklyn- 
Bank, 1 Edw.(N.Y.) 361, 368. 

2L Jones v. Holzapfel, 68 P. 511, 512, 
11 Okl. 405. 

22. Gulf, etc., R. Co. V. Cushney, 67 
S.W. 77, 78, 95 Tex. 309. 

"Assess” synonymous.—^Gulf, etc., 
R. Co. V. Cushney, 67 S.W. 77, 78, 95 
Tex. 309. 

“Pind” synonymous.—Gulf, etc., R, 
Co. V. Cushney, 67 S.W. 77, 78, 95 Tex, 
309. 

2a Baniels v. Smith, 96 N.B. 902, 
904, 252 Ill. 222. 

24. Manhattan General Equipment 
Co. V. Commissioner of Internal 
Revenue, 66 S.Ct 397, 400, 297 U. 
S. 129, 80 L.Ed. 528. 

25. . Sumption v. Rogers, 89 A 121, 
122 , 242 Pa. 348, Ann.Cas.l915B 622. 

26. Robbins v. Smith, 73 N.E. 1051,^ 
1053, 72 Ohio St 1. 

27. Gulf, etc., R. Co. V. Cushney, 6T 
S.W. 77, 78, 96 Tex. 309. 

28. Webster New Int B. 

29. Less V. English, 87 S.W, 447, 449,. 
75 Ark. 288. 

30. Burrill L. B. 
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APPORTIONMENT—APPEAISAL 


ter into parts, either by act of law or of the parties 
the act of dividing and assigning in just propor¬ 
tion the act, process, or result of apportioning;33 
the division, partition, or distribution of a subject 
matter in proportionate parts.34 

Phrases: ^^Apportionment of common,’^35 "appor¬ 
tionment of contracts,’^36 "apportionment of corpo¬ 
rate shares,”37 "apportionment of costs,”38 "appor¬ 
tionment of incumbrances,”39 "apportionment . . . 
of representatives,”^® ^^apportionment of the pro¬ 
ceeds,”^1 "apportionment of the rent,”42 "apportion¬ 
ment of the tax,”43 "equal apportionment by lot,”44 
and “proper apportionment of school moneys.”45 

APPOETS EIT FATXJEE. In French law, that which 
a partner brings into the partnership other than 
cash.43 

APPORTUM. A term in old English law, meaning 
the revenue, profit, or emolument which a thing brings 
to the owner, commonly applied to a corody or pen- 
sion.47 


APPOSAL OP SHEEIFPS. The charging them with 
money received upon their account in the exche- 

quer.43 

APPOSEE. A former officer in the exchequer, 
clothed with the duty of examining the sherhBfe in 
respect of their accounts.49 

APPOSTILLE or APOSTILLE. In French law, an 
addition or annotation made in the margin of a writ¬ 
ing.® o 

APPRAISAL or APPEAISE3VIENT. The word has 
two meanings,one being a valuation of, or an esti¬ 
mation of the value of, property,^2 the act of, or 
proceeding used in, appraising,^3 t}ie valuation of 
goods and chattels or real estate by two persons of 
suitable qualifications, fair, impartial, and disin¬ 
terested, having knowledge of the property to be 
appraised, and with intelligence to ascertain its value 
after inspection and inquiry on the subject the 


31. Swint V. McCalmont Oil Co., 38 
A. 1021, 1022, 184 Pa. 202, 63 Am. 
S.R. 791. 

32. Webster New Int D., quoted in 
Hunt V. Callaghan, 257 P. 648, 649, 
32 Ariz. 235. 

Iffathematical certainty 

“There is no mathematical certain¬ 
ty in any apportionment for it de¬ 
pends on comparative values, but it 
is as near certainty as possible.”-— 
Kickland v. Menasha Wooden-Ware 
Co., 31 N.W. 471, 476, 68 Wis. 34, 60 
Am.H. 831. 

“Appropriation.” distinguishied.— 
Hunt V. Callaghan, 257 P. 648, 649, 32 
Ariz. 235—State v. Kansas City, 58 
Mo.App. 124, 130. 

33. School Dist No. 3, Platte Coun¬ 
ty V. School Dist. No. 2, Platte 
County, 210 P. 562, 29 Wyo. 80. 

34. Black It. D., citing Coke Litt. p 
147, 1 Swanston p 37, and 1 Story 
Eq.Jur. p 475a. 

33. Swint V. McCalmont Oil Co., 38 
A. 1021, 1022, 184 Pa. 202, 63 Am. 
S.R. 791. 

Division of the right of common 
between several persons, among 
whom the land to which, as an entire¬ 
ty, it first belonged has been divided. 
—Black L. D. 

36. Allowance^ in case of a severable 
contracti partially performed, of a 
part of the entire consideration pro¬ 
portioned to the degree in which the 
contract was carried out—^Black 1m 
D. 

37. Pro tanto division among the 
subscribers of the shares allowed to 
be issued by the charter, where more 
than the limited number have been 


subscribed for.—^Black D. D., citing 
Clarke v. Brooklyn Bank, 1 Edw.Ch. 
(N.T.) 361, 368, and Haight v. Day, 1 
Johns.Ch.(N.Y.) 18, 22. 

38. Daniels v. Smith, 96 N.E. 902, 
904, 252 Ill. 222. 

39. Kickland v. Menasha Wooden- 
Ware Co., 31 N.W. 471, 476, 68 Wis. 
34, 60 Am.H. 831. 

Where several persons are interest¬ 
ed in an estate, apportionment, as be¬ 
tween them, is the determination of 
the respective amounts which they 
shall contribute toward the removal 
of the encumbrance.—Black L. D. 

40. Kan.—^Prouty v. Stover, 11 Kan. 
235, 261. 

Ohio.—State v. Campbell, 27 N.E. 884, 
885, 48 Ohio St. 435. 

41. Hunt V. Callaghan, 257 P. 648, 
649, 32 Ariz. 235. 

42L Md.—Gluck V. Baltimore, 32 A. 

515, 516, 81 Md. 315, 48 Am.S.R. 615. 
Pa.—Swint v. McCalmont Oil Co., 38 
A. 1021, 1022, 184 Pa. 202, 63 Am. 
S.R. 791. 

Allotment of th^ shares in a rent 
to each of several parties owning it; 
the determination of the amount of 
the rent to be paid when the tenancy 
is terminated at some period other 
than one of the regular intervals for 
the payment of rent.—^Black D. D. 

“Abatement of rent” distinguished. 
—Gluck V. Baltimore, 32 A. 515, 516, 
81 Md. 315, 48 Am.S.R. 515. 

43 , Barfield v. Gleason, 63 S.W. 964, 
971, 111 Ky, 491, 23 Ky.L. 128—4 
C.J. p 1408 note 89. 

Apportioitmeiit of a tax consiste in 
a selection of the subjects to be tax¬ 
ed, and ia laying down the rule by 

§1 


which to measure the contribution 
which each of these subjects shall 
make to the tax.—^Black D. D., citing 
Barfield v. Gleason, 63 S.W. 964, 971. 
Ill Ky. 491, 23 Ky.D. 128. 

44. State V. Rose, 38 So. 858, 859, 
114 La. 1061. 

45. School District No. 3, Platte 
County V. School District No. 2, 
Platte County, 210 P. 562, 29 Wyo. 
80. 

4 eu Black L. D., citing Argles Fr. 
Merc. Law p 545. 

47. Black L. D. 

48. Black L. D., citing St 22 & 23 
Car. II. 

49. Black L. D. 
sa Black L. D. 

51. Woodford V. Olcott 208 P. 1113, 
1116, 104 Or. 437. 

52L Mich.—Jacobs v. Schmidt 203 N. 

W. 845, 846, 231 Mich. 200. 

Okl.—^Littlehead v. Sheppard, 251 P. 

60, 62, 123 Okl. 29. 

4 C.J. p 1408 note 91. 

53. Webster New Int D., quoted in 
Woodford v. Olcott 208 P. 1113, 
1116, 104 Or. 437. 

Summary proceeding 
In a particular connection, it has 
been said: “The doctrine seems to be 
that an appraisement is to be treated 
as a summary proceeding to fix a 
minimum price on property to be 
sold.”—^David Adler, etcl. Clothing 
Co. V. Heilman, 95 N.W. 467, 468. 4 
Neb.(UnofC.) 557. 

54. Md.—^Magin v. Niner, 73 A. 12, 
14, 110 Md. 299, 

Mich.—Jacobs v. Schmidt 203 N.W. 

I 845, 846, 281 Mtob. 200l ( 
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6 C.J.S. 


other meaning being the value fixed by appraising.®® 
As used in a particular connection, it has been held 
that ^^appraisement” embraces not only the valuation 
of property, but also its liability for a particular pur¬ 
pose and its listing for that purpose.®® 

Phrases: ^^Agreement for an appraisal,”®'^ ^'ap¬ 
peal . . • from the act of appraisement,”®® ^‘ap¬ 
praisal at its full and true value,”®® “appraisement 
and setting apairt shall be made,”®® “appraisement 
of such property as being worth the par value of such 
stock,“fixing the purchase price by appraise¬ 
ment,”®2 «if the appraisement is too high,”®® “relat¬ 
ing to the appraisal or to any examination herein,”®^ 
and “review of the appraisement.”®® 

APPEAISE. To count;®® to estimate value;®7 to 
value property at what it is worth.®® 

Phrase: “Appraise money.”®® 

Appraised 

Phrases: “Appraised at its actual market val¬ 
ue,”7® “appraised by the board of direetors,”7i and 


“if appraised at less;”*^® and also, used adjectively, 
“appraised inventory value,”^® “appraised valua¬ 
tion,”7^ “appraised value,”^® “net appraised valua- 
tion,”7® “90 per cent of the appraised value there¬ 
of,”^7 and “the appraised value.”^® 

APPEAISEMENT. See Appraisal ante. 

APPRAISER. A person appointed by competent 
authority to ascertain and to state the true value 
of property submitted to his inspection, and who is 
usually sworn to perform such duty.^^ The term im¬ 
ports disinterestedness,®® and, in particular connec¬ 
tions, implies appointment by, but not as an officer 
of, the court,®! the term having been construed not 
as an official or technical appellation, but rather as 
descriptive of the duties which he has been com¬ 
missioned to perform.®^ It has been said that the 
term, when used as an official title, carries with it 
the significance that this officer, in so far as his work 
shown in his report is concerned, is to be the judge 
of the nature of the evidence he desires to be sub¬ 
mitted to him on the question of valuation, but only 
in eases fairly treated by him.®® 


^'AssessmeiLt” compared.—Clark v. 
City of Burlington, 143 A. 677. 680, 
101 Vt. 391. 

“Inventory** compared.—Logan’s 
Est, 1 Pa. Co. 76—^Hicks v. Grussell, 
9 Ohio S.&C.P. 542, 645. 

“jBLrhitration” distingnislied.— 
Thompson v. Newman, 171 P. 982, 983, 
36 CaLApp. 248—^Jacobs v. Schmidt, 
203 N.W. 845, 846, 231 Mich. 200— 
Lake Shore Power Co. v. Village of 
Edgerton, 184 N.E. 37, 39, 43 Ohio 
App. 645—Gord v. P. S. Harmon & 
Co., (Wash.) 61 P.(2d) 1294, 1297. 
See also generally Arbitration and 
Award § 4 [5 C.J. p 17 note 12-p 19 
note 191. 

5& Webster New Int. D., quoted 
in Woodford v. Olcott, 208 P. 1113, 
1116, 104 Or. 437. 

56. Talbot r. Charlton’s Ex’r, 57 S. 
W.(2d) 519, 520, 247 Ky. 568. 

57. Jacobs v. Schmidt, 203 N.W. 845, 
846. 231 Mich. 200. 

58. Talbot v. Charlton’s Executor, 57 
S.W.(2d) 519, 520, 247 Ky. 568. 

59. Cocheco Mfg. Co. v. Strafford, 61 
N.H. 455, 482. 

ea In re Hollinger’s Estate, 102 A. 
409, 259 Pa. 72. 

61« Johnston v. National Sand & 
Gravel Co., 134 So. 369. 370, 172 La. 
388. 

68 . Lake Shore Power Co. v. Village 
of Edgerton, 184 N.E. 37, 39, 43 
Ohio App. 545. 

63. Littlehead v. Sheppard, 251 P. 
60, 61, 123 OkL 29. 

64. Scottish Union, etc.. Ins. Co. v. 


Colvard, 68 S.E. 1097, 1100, 135 Ga. 
188. 

eSt The Lace House v. United 
States, (Ga.) 141 F. 869, 876, 73 C. 
C.A. 103. 

66 . Peterman’s App., 76 Pa. 116, 120 
—^Rigby’s Est, 8 Pa.Super. 108, 112. 

67. Vincent v. German Ins. Co„ 94 
N.W. 458, 460, 120 Iowa 272. 

68 * Tax Commission of Ohio v. Clark, 
151 N.E. 780, 781, 20 Ohio App. 166. 
69. In re Hollinger’s Estate, 102 A. 
409, 259 Pa. 72—Peterman’s App., 
76 Pa. 116, 120—Bigby’s Est., 8 Pa. 
Super. 108, 112. 

“To count** equivalent*—In re Hol¬ 
linger’s Estate, 102 A. 409, 259 Pa. 
72—^Peterman’s App., 76 Pa. 116, 120 
—^Rigby’s Est, 8 Pa,Super. 108, 112. 

TO. Tax Commission of Ohio v. 
Clark, 151 N.E. 780, 781, 20 Ohio 
App. 166. 

71. Johnston v. National Sand & 
Gravel Co., 134 So. 369, 370, 172 La. 
388. 

78. M. & E. Solomon Tobacco Co. v. 
Cohen, 77 N.B. 257, 258, 184 N.Y. 
308. 

73. In re Tawkey’s Estate, 187 N.Y. 
S. 830, 832, 115 Misc. 237. 

74. Woodford v. Olcott, 208 P. 1113, 
1116, 104 Or. 437. 

75. Cummings v. Cummings, 51 Mo. 
261, 264—4 C.J. p 1408 note 94 [a]. 

76. Woodford v. Olcott, 208 P. 1113, 
1116, 104 Or. 437. 

Final valuation 

“ ’Appraised valuation’ or ‘net ap¬ 
praised valuation’ means the final | 
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valuation made under the direction of 
the commission and accepted by the 
commission as final.”—^Woodford v. 
Olcott 208 P. 1113, 1116, 104 Or. 437. 

77. Littlehead v. Sheppard, 261 P. 60, 
61, 123 Okl. 29. 

78. Work V. U. S. ex rel. McAlester- 
Edwards Co., (D.C.) 43 S.Ct 580, 
582, 262 U.S. 200, 67 L.Bd. 949. 

79. Burrill L. D. 

80. Pool V. Hennessy, 39 Iowa 192, 
195, 18 Am.R. 44. 

81. Fairbanks v. Mann, 34 A. 1112, 
1113, 19 R.I. 499. 

82. State V. Morris Canal, etc., Co., 
14 N.J.Law 411, 437. 

Special public duties, not including 
arbitration 

An act of the legislature appropri¬ 
ating a sum of money for the pur¬ 
chase of certain relics to be paid on 
the certificate of three persons nam¬ 
ed that the relics are in their opinion 
genuine, and that it is desirable in 
their judgment that they should be 
placed in the museum of the state 
library, is not a provision for arbitra¬ 
tion to determine controversies be¬ 
tween individuals, or in matters of 
private concern, in which ali of the 
appraisers are required to act, but 
was an appointment of "appraisers’^ 
to act between an individual and the 
state, and is a matter of "public con¬ 
cern” in which a majority act as the 
whole, when all have met.—^People v. 
Nichols, 62 N.Y. 478, 482. 11 Am.R. 
734. 

83. In re Gibert’s Estate, 160 N.Y.S. 
213, 214. 96 Misc. 40L 
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Phrases: "Competent and disinterested apprais¬ 
er and "transfer tax appraiser ;”S5 also "apprais¬ 
ers appointed,and "fixing of a price by apprais- 
ers.”S7 

APPEECIABLE. Capable of being estimated, or 
large enough to be estimated; perceptible, as an ap¬ 
preciable quantityand it has been held that, as 
used under particular circumstances, "appreciable” 
means practically the same thing as "substantial”^^ 

and "unreasonable.”90 

Phrases: "An appreciable . . . part,”^! "in any 
appreciable degree,"in appreciable quantities,”^^ 
and "to any appreciable extent.”^^ 

APPRECIABLY. By an appreciable amount; in or 
to an appreciable degree.^ 5 

Phrases: "Appreciably audible or heard,”^® and 
"appreciably tends to sustain the party’s action or 
defense.”^ ^ 

APPRECIATE. To be aware of; to be fully aware 
of, or alive to the value, importance, or worth of; 


to be fully conscious of; to detect; to perceive the 
nature or effect of; to see the full import of;^^ to 
be sensible of; to distinguish;®^ to estimate justly;^ 
to set a price or value on.2 

Phrases: "To know and appreciate the danger,”® 
and "to know, to understand and appreciate the 
nature, effect and result of his act and also *‘capa- 
ble of appreciating danger,”5 and "understanding and 
appreciating his relation . • . to the natural ob¬ 
jects of his bounty.”® 

APPRECIATION. Act of appreciating; specifically, 
a valuation or estimate; accurate perception; true 
estimation ;7 true or adequate apprehension or esti¬ 
mation.® Also, a rise in value; opposed to depre¬ 
ciation.® 

Phrases: "Appreciation of her services,"ap¬ 
preciation of the risk,and "appreciation in value 
of property.”!® 

APPREHEND. To be conscious or sensible of; to 
think, believe, or be of opinion;!® to believe; to un- 


84. Hartford Nat. P. Ins. Co. v. f 
O’Bryan. 87 S.W. 129, 76 Ark. 198, j 
6 Ann.Cas. 334. 

85. In re Gilbert’s Estate, 160 N.Y. 
S. 213, 214, 96 Misc. 401. 

8a In re Hollinger’s Estate, 102 A 
409, 269 Pa. 72. 

87. Lake Shore Power Co. v. Village 
of Edgerton, 184 N.E. 37, 39, 43 Ohio 
App. 646. 

8a Cal.—^Fisher v. Los Angeles Pac. 

Co., 132 P. 767, 769, 21 Cal.App. 677. 
N.C.—Chaffin v. Pries Mfg., etc., Co., 
47 S.B. 226, 228, 136 N.C. 95. 

aa New England R. Co. v. Central 
R, etc., Co., 36 A 1061, 69 Conn. 47, 
61. 

9a Buckeye Cotton Oil Co. v. Rag¬ 
land, (C.C.AMiss.) 11 F.(2d) 231, 
234. 

91. New England R. Co. v. Central 
R., etc., Co., 36 A 1061, 69 Conn. 
47. 

9a Domke v. Guinning, 114 P. 436, 
439, 62 Wash. 629. 

Capable of being ascertained 

The phrase “in any appreciable de¬ 
gree” was held to mean any degree 
capable of being appreciated, ascer¬ 
tained, or discerned, and not “im¬ 
portant” or “material.”—^Domke v. 
Gunning, 114 P. 436, 439, 62 Wash. 
629. 

9a Buckeye Cotton Oil Co. v. Rag¬ 
land, (C-C-AMiss.) 11 P.(2d) 231, 
232. 

94. Chaffin V. Pries Mfg., etc., Co., 
47 S.E. 226, 228, 135 N.C 95. 

“Any extent” distinguished see Any 
3 C.J.S. p 1406 note 1. 

9& Standard IK 


\ 96. Stodder v. Rosen Talking Mach, 
j Co., 141 N.E. 569, 571, 247 Mass. 60. 
Recognizable by the senses 

The phrase “appreciably audible or 
heard” has been held to mean in such 
volume and intensity as to be recog¬ 
nized by the senses.—Stodder v. Ros¬ 
en Talking Mach. Co., 141 N.E. 669, 
671, 247 Mass. 60. 

97. Ketterman v. Dry Fork R. Co., 37 
S.E. 683, 687, 48 W.Va. 606. 

98. Ill.—^Illinois Steel Co. v. Ryska, 
65 N.B, 734, 737, 200 Ill. 280, Quot¬ 
ing Century D. and Standard D. 

Tex.—^Western Indemnity Co. v. Mac- 
Kechnie, (Civ.App.) 214 S.W. 456, 
460. 

“Know” practically equivalent.— 
Western Indemnity Co. v. MacKech- 
nie, <Tex.Civ.App.) 214 S.W. 456, 460. 

“Understand” practically equiva¬ 
lent.—Western Indemnity Co. v. Mac- 
Kechnie, (Tex.CivApp.) 214 S.W. 456, 
460. 

99. Ind.—^Hammond, etc., Electric St 
R. Co. v. Blockie, 82 N.E. 541, 543, 
40 Ind.App. 497. 

Tex.—^Western Indemnity Co. v. Mac- 
Kechnie, (Tex.Civ.App.) 214 S.W. 
456, 460. 

1. Ill.—Brace v. Black, 17 N.B. 66, 
68, 125 Ill. 33. 

Mich.—^Holmes v. Connell’s Estate, 
175 N.W. 148, 149, 207 Mich. 663. 

As compared with estimate, it sup¬ 
poses a union of sensibility with 
judgment producing a nice and deli¬ 
cate perception.—Webster D., quoted 
in Hammond, etc.. Electric St. R. Co. 
V. Blockie, 82 N.E. 541, 643, 40 Ind. 
App. 497. 


2 . Holmes v. Connell’s Estate, 175 N. 
W. 148, 149, 207 Mich. 663. 

3. Illinois Steel Co. v. Ryska, 65 N. 
E. 734. 737, 200 Ill. 280—4 C.J. P 
1409 note 12 [b], p 1410 note 16 [a], 

4. Western Indemnity Co. v. Mac- 
Kechnie, (Tex.Civ.App.) 214 S.W. 
456, 460. 

5. Hammond, etc.. Electric St. R. Co. 
V. Blockie, 82 N.E. 541, 543, 40 Ind. 
App. 497. 

6 . Brace v. Black, 17 N.E. 66, 67, 125 
Ill. 33. 

7- Webster New Int. D. 

8 . Standard D. 

9 . Webster New Int. D. 

10 . Holmes v. Connell's Estate, 175 
N.W. 148, 149, 207 Mich. 663. 

11 . Mass.—^Frost v. McCarthy, 86 N. 
E. 918, 919, 200 Mass. 445. 

Minn.—^Rase v. Minneapolis, etc., R. 
Co., 120 N.W. 360, 364, 107 Minn. 
260, 21 L.R,A(N,S.) 138. 

12. People ex reh Adirondack Power 
& Light Corporation v. Public Serv¬ 
ice Commission, 193 N.Y.S. 186, 189, 
200 App.Div. 268. 

“TTneeumed ixLcrement” equivaleiLt. 

I —^People ex rel. Adirondack Power & 
Light Corporation v. Public Service 
Commission, 193 N.Y.S. 186, 189, 209 
App.Div. 268. 

“Added value’’ distiuguisheA— Peo¬ 
ple ex rel. Adirondack Power & Light 
Corporation v. Public oervice Com¬ 
mission, 193 N.Y.S. 186, 189, 200 App. 
Div. 268. 

13. Collins V. Liddle, 247 P. 476, 479^ 
67 Utah 242. 
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•derstand or conceiveto be apprehensive; to 
fear.15 In a technical sense the word means to ar¬ 
rest or to capture, or, strictly speaking, to seize and 
hold a man,16 but not necessarily implying a legal 
arrest.17 

Phrases: "Apprehend an attack, 6 and "pursue 

and apprehend.”i6 

Apprehended 

Phrases: "Apprehended in that county,«rea- 
sonably to be apprehended,”^! and "threatened or ap- 

prehended.”22 

APPBEHENSIO. In the civil and old English law, 
^ taking hold of a person or thing; apprehension; 
the seizure or capture of a person.23 

APPBEHEHSION. A seizure, taking, or arresting 

:14s. Ga.—Golden v. State, 25 Ga. 627, 

531. 

Ind.—Trogdon v. State, 32 IT.B. 725, 

727, 133 Ind. 1. 

"15w WelJSter New Int. D. 

sometimes not synonvinoxis. 

—Trogdon v. State, 32 N.E. 725, 727, 

133 Ind. 1. 

161 Walker's Application, 3 Pa.r>ist. 

121, 23 Pa.Co. 305, 306 —i C,J. p 
1410 note 20. 

17. Bx p. Bollman, (B.C.) 4 Cranch 
(IT.S.) 75, 116, 2 li-Ed. 554. 

1& Baker ▼. State, 49 Alsu 350, 352. 

19. Walker’s Application, 9 Pa.Dist. 

121, 23 Pa.Co. 305, 306. 

20. People v. Martin, 205 P. 121, 123, 

138 Cal. 281. 21 A-UR. 1399. 

:21. Collins V. Liddle, 247 P. 476. 479, 

67 mall 242. 


of a person on a criminal charge laying hold of 
by the mind; the act or faculty of perceiving any¬ 
thing by the senses.^® 

Phrases: "Apprehension and arrest,”^6 "appre¬ 
hension of an attack,”27 "detection, apprehension and 
conviction,”2 8 and "for the apprehension, arrest, and 

eonviction.”29 

APPREHENSIVE. Afraid. See Afraid 2 C.J. p 
1006 note 40. 

APPBENDBE. A fee or profit taken or received.3^ 

APPRENTICE EN LA LEY. An ancient name for 
students at law, and afterward applied to counselors, 
apprentici ad barras, from which comes the more 
modern word %arrister.”3i 

44 Li.R.A. 809. See also Arrest S 1 
[6 C.J. p 385 note 2 [d]]. 
aa. Century D. 

26w Smith V. Vernon County, 87 S.W. 
949, 961, 188 Mo. 601, 107 Am.S.R 
324, 70 rr.R.A 69. 

37. Reach v. State, 11 So. 414, 415, 
94 Ala. 113. 

28. Union County v. Hopkins, 123 A. 
365, 367, 95 N.J.Bq. 444. 

29. Ralls County v. Stephens, 78 S. 
W. 291, 104 Mo.App. 115, 121.? 

30. Black I/. T>, 

31. ISlack Xi. B. 

“Barrister” synonymoiu 

In some of the ancient law-writers 
the terms apprentice and harrister 
are synonymous.—^Black h, D., citing* 
Coke 2d Inst, p 214, and Bunomus 
Dial. 2 $ 53 p 155. 


“1-mmiTien.t” distinguished.—Collins 
V. Liddle, 247 P. 476, 479, 67 Utah 242. 

22 L ICniseley v. British America As- 
sur. Co., 32 Ont. 376, 380. 

23. Black L. D. 

Form of “occupatio” 

One of the varieties or subordinate 
forms of ‘‘occupatio,” or the mode of 
acquiring title to things not belong¬ 
ing to anyone.—^Black L. D. 

2A, Black L. D., quoted in Hogan v. 
Stophlet, 53 N.E. 604, 606, 179 Ill. 
150, 44 L.RA. 809. 

"Arrest” distingnished 

“The term ‘apprehension’ is applied 
exclusively to criminal cases, and ‘ar¬ 
rest’ to both civil and criminal cases.” 
—^Black L. D., quoted in Hogan v. 
Stophlet, 53 N.E. 604, 606, 179 Ill. 160, 
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APPRENTICES 

This Title includes the relation of apprenticeship; rights, powers, duties, and liabilities incident to the 
relation; and legal proceedings relating thereto. 

Hatters not in this title, treated elsewhere in. this worlr, see Descriptive-Word Index 

Aftalysis 

I. ISTATTIEB, CREATIOISr, AND EXISTENCE OF THE REI»ATI0N, §§ 1-11 
n. RIG-HTS AND* UABILITIBS OF PARTIES, §§ 12-28 

Sub-Analysis 

t NATURE, CREATION, AND EXISTENCE OF TEE RELATION—p 96 
§ 1. Apprentice defined—p 96 

2. -Servant distinguished—^p 96 

3. What law governs—^p 97 

4. Persons who may be apprenticed—p 97 
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§ 1 


I NATURE, CREATION, AND EXISTENCE OP THE RELATION 


§ 1. Apprentice Defined 

An apprentice is one bound in due form of law to serve 
another as master for a specified time, to be taught by him 
some art or trade. 

An apprentice is a person bound in due form of 
law to serve another for a specified time in order 
to learn some art, trade, profession, or business in 
which the master is bound to instruct him.^ 

The term is derived from the French word "ap- 
prendre,” which means to learn, and it has been said 
that the source indicates the essential and character¬ 
istic incident of the contract of apprenticeship, which 
signifies a relationship of which the primary purpose 
is the giving and receiving of instruction in a pro¬ 
fession, trade, or employment.^ For example, the 
relationship of apprenticeship is not created by an 
agreement by w'hich a minor child was emancipated 
by his parents and his care and custody transferred 
to an older brother, to whom he was indentured as 
a house and personal servant for the period of his 
minority.^ 

While the usual definition of apprenticeship at 
common law is the binding of one to learn a trade, 
in its popular sense the term ''apprentice” is used 
to convey the idea of a learner either in a me¬ 
chanical art or in any employment or business, and in 
this sense may include agriculture or housewifery,^ 

Obligatory apprenticeship as an essential to qual¬ 
ification for trades involving skill and practice has 
apparently never been required by statute in the 
United States, but all men have been left free to 
exercise whatever lawful trade they may select, and 
it has been left to the community in which they re¬ 
side to determine the extent of their knowledge and 
skill and to extend patronage to them according to 
the judgment and individual wants of their patrons. 
However, as will be seen in § 4 of this Title, statutes 
have frequently been enacted whereby pauper chil¬ 
dren and children in other unfortunate circumstances 
may be bound out to apprenticeship, and further, as 
will be seen in § 6, the validity of voluntary contracts 


by infants or by their parents or proper guardians 
is recognized. The same is true of the contract of 
an adult, as will be seen in § 5, 

In England, at common law, a view similar to 
that which has been followed in the United States 
as to the absence of the necessity for apprenticeship 
prevailed, and any man might use any lawful trade 
he pleased. However, because of the argument that 
this freedom led to unskillfulness in trades, which 
was detrimental to the public, in the reign of Queen 
Elizabeth a statute was adopted (S Elizabeth c 4 § 
31), which made it unlawful for any person or per¬ 
sons other than such as then were lawfully using or 
exercising any art, mystery, or manual occupation 
to set up, occupy, use, or exercise any craft, mysterj, 
or occupation then used or occupied within the realm 
of England or Wales, unless he should have been 
brought up therein for seven years at least as an 
apprentice; but in 1814, under the provisions of 
the Act of 54 George III c 96, apprenticeship ceased 
to be obligatory.5 

§ 2. Servant Distinguished 

A contract of apprenticeship Is distinguished from 
one of hiring or service by the element that the apprentice 
Is to be taught some trade, art, or profession by his mas¬ 
ter. 

Since, as has been noted in the preceding section, 
the characteristic incident of the contract of ap¬ 
prenticeship is the giving and receiving of instruc¬ 
tion, a contract which provides both for the perform¬ 
ance of services by one of the parties and for the 
giving of instruction by the other is to be deemed a 
contract of hiring and service, or of apprenticeship, 
according as it may appear that its primary and es¬ 
sential purpose is the performance of services or the 
imparting of instruction.® A contract cannot be 
treated as an indenture of apprenticeship where it 
is a simple contract for the personal services of an in¬ 
fant for a stipulated compensation to the father, un¬ 
der which the hirer of the infant’s services is under 
no obligation to teach the infant or to develop him 
in any trade or profession.^ Whether a contract 


1 . U.S.—^Delaware, L. & W. R. Co. v. 
Petrowsky, (N.T.) 250 F. 654, 162 
C.C.A. 570, certiorari denied 38 S. 
Ct. 427. 247 U.S. 508, 62 U.Bd. 1241. 

La.—State ex rel. The Baptist Hospi¬ 
tal V. Williams, 1 La.App. 341. 

4 C.J. p 1416 note 1. 

2 . Delaware, L. & W. R. Co. v. Pe- 
trowsky, (C.C.A.N.T.) 250 P. 554. 

3. Delaware, L. & W, R. Co. v. Pe- 
trowsky, supra. 

^ City of St Louis v. Bender, 154 S. I 


W. 88, 248 Mo. 113, 48 L.R.A.(]Sr.S.) 
1072—4 C.J. p 1416 notes 2-5. 
Ohinmey sweep is a trade which 
may be included.—^Commonwealth v. 
Moore, 1 Browne (Pa.) 275. 

5. State V. Jones, 16 Fla. 316—4 C.J. 
p 1416 note 6, p 1417 note 17, p 1418 
notes 18, 21, p 1419 note 38. 

a Delaware, L. & W. R. Co. v. 
Petrowsky, (C.C.A.N.Y.) 250 P. 554 
—4 C.J. p 1417 notes 7-12, p 1432 I 
notes 2, 3* 


! 7. Cain v. Garner, 185 S.W. 122, 169 

Ky. 633. L.R.A.1916B 682, Ann.Cas. 

1918B 824. 

Jockey’s contract 

A contract between the parent of 
an infant and another, whereby the 
parent undertakes to bind his infant 
son to work for such other as stable- 
boy and race rider for a term of three 
years and a specified compensation to 
be paid to the father, is not a con¬ 
tract of apprenticeship, although it 
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creates a relation of apprenticeship or master and 
servant is a question of intention, to be determined 
in view of all of the circumstances of the case, the 
use or absence of the term ''apprentice” not being 
controlling.^ 

§ 3. What Law Governs 

The validity of a contract of apprenticeship is, as a 
general rule, to be determined according to the law of the 
place where it is to be performed, and its construction, 
according the law of the place with reference to which it 
is made. 

Under general rules considered in the title Conflict 
of Laws § 11 [12 CJ. p 448 note 61-p 452 note 18], 
contracts of apprenticeship are to be construed ac¬ 
cording to the lex loci contractus; but if, from the 
terms or nature of the instrument, it appears that 
it is to be executed in another jurisdiction, then the 
lex loci contractus becomes immaterial, and its va¬ 
lidity must be tested according to the lex loci solu¬ 
tionis.^ 

While it has been held that an indenture of ap¬ 
prenticeship executed in one state and intended to 
take effect in another is invalid and unenforceable 
in the latter state,^® even though the apprentice vol¬ 
untarily accompanies the master to such state,ii the 
contract being local in its effect on the other 
hand, the rule has been laid down that an indenture 
of apprenticeship with covenants, valid in the state 
where executed, will be enforced in another state, 
unless contra bonos mores or against the policy of 
the state.i3 

§ 4. Persons Who May Be Apprenticed 

An infant may be bound by a contract of apprentice¬ 
ship properly entered Into, or may be subject to involun¬ 
tary apprenticeship, where express provisions are made 
therefor by statute. 

At common law, an infant may be bound by a con¬ 


§4 

tract of apprenticeship properly entered into,i^ and 
such a contract will not be regarded as against pub¬ 
lic policy, notwithstanding no statutory provision is 
made therefor, or although a previously existing stat¬ 
utory provision has been repealed.^^ However, in 
the absence of a statutory requirement, an infant can¬ 
not be compelled to serve an apprenticeship, in order 
lawfully to follow a particular trade or art.^® 

Provision is, or has been, made by statute in many 
cases for the binding out of children who are the 
children of paupers or who have been abandoned 
or are destitute or who are in other unfortunate cir¬ 
cumstances. These statutes, which provide for the 
taking of children from their parents and families 
and homes and binding them to strangers, being the 
exercise of a high and arbitrary power on the part 
of the state, are to be strictly construed.^^ Where, 
however, the statute so provides, and the specified 
circumstances are present, abandoned or destitute 
children and the children of paupers may be bound 
out to apprenticeship,!^ as may bastard children,!^ 
children whose relatives or parents will not bring 
them up in moral courses,^® or children of persons 
of bad character.^! Such statutes are of a local 
character and will be enforced only within the limits 
of the enacting state.22 The power may be validly 
exercised when, and only when, the statutory con¬ 
ditions exist,and where an infant does not come 
within any of the classes enumerated by the statute, 
the court is without jurisdiction.^^ Under the par¬ 
ticular statute applicable, it has been held that the 
mere fact that a parent neglects to provide properly 
for his children will not give the authorities power to 
bind them out against the parent's wishes,25 and that, 
unless the parents of a child are actually chargeable 
to the town or to the county, the overseers of the 
poor have no right to bind him outJ^ The statutes 


contains a clause whereby the minor 
agrees not to leave the service of the 
employer during the term of services, 
to faithfully, honestly, and industri¬ 
ously serve such employer, keep all 
his secrets, and readily obey the law¬ 
ful directions and instructions of such 
employer.—Cain v. Garner, 185 S.W. 
122, 169 Ky. 633, L.R.A.1916E 682, 
Ann.Cas.l918B 824. 

a Dwyer v. Rathbone, 6 N.T.S. 505, 
1 Silv.Sup. 418—4 C.J. p 1417 notes 
13-16. 

a N.H.—Dyer v. Hunt, 5 N.H. 401. 
N.J.—^Petrie v. Voorhees, 18 N.J.Da* 
285. 

10. U.S.—-U. S. V. Scholfield, (D.C.) 
27 F.Cas.No.16,231, 1 Cranch C.C. 
255. 

Pa.—Com. V. Deacon, 6 Serg.&R. 526 
—Com. V. Edwards, 6 Binn. 202. 

4 C.J. p 1432 note 98. 
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11. Com. V. Deacon, 6 Serg.&R. (Pa.) 
526—Com. V. Edwards, 6 Binn. (Pa.) 
202^ C.J. p 1432 note 98 [b]. 

12 . Mass.—Himes v. Howes, IS 
Mete. 80. 

N.H.—Dyer v. Hunt, 5 N.H. 401. 

4 C.J. p 1432 note 98 [a]. 

la Munden v. McDaniel, 274 N.T.S. 
278, 152 Misc. 472—4 C.J. p 1432 
note 99. 

14. Munden v. McDaniel, suprap--4 
C.J. p 1418 note 20. 

la Munden v. McDaniel, supra. 

la Ala.—Clark v. Goddard, 39 Ala. 
164, 84 Am.D. 777. 

Tenn.—Stewart v. Rickets, 2 Humphr. 
151—^Stringfield v. Heiskell, 2 
Terg. 546. 

17. Bardwell v. Purrington, 107 
Mass. 419—4 C.J. P 1418 note 22. 
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18. Ind.—Stanton v. State ex rel. 

Overseer, 6 Blackf. 83. 

Pa.—Com. v. Miller, 8 Pa.Co. 525. 

4 C.J. p 1418 note 23. 

18. Brewer v. Harris, 5 Gratt. (46 
Va.) 285—4 C.J. p 1419 note 32. 

20. Brock V. Whittaker, 9-3 S.W. 623, 
29 Ky.L. 477—4 C.J. p 1419 note 33. 

21 . Ashby v. Page, 13 S.E. 90, 108 N. 
C. 6—4 C.J. p 1419 note 35. 

22 . BUmes v. Howes, 13 Mete. 
(Mass.> 80. 

23. Small v. Small, 2 Bush (Ky.) 45. 

24. Ashby v. Page, 11 S.E. 283, 106 
N.C. 328. 

25w Stanton v. State, 6 Blackf.(Ind.) 
83. 

28. Mass.—^Reidell v. Morse, 19 Pick. 
358. 

S.C.-^Welbom V. little, 10 S.C.D. 263. 
j 4 C.J. P 1419 note 27. 
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of several states have been construed to mean that 
wherever the parents are unable to provide for their 
children the courts may apprentice them.27 A legal 
settlement of the child in the county or district is 
essential to the jurisdiction of the local officers.^^ 
Unless so required by the statute, the child whom 
the county officers may apprentice need not be an 
orphan,29 and the assent of either the parent or 
the child is unnecessary.20 

§ 5. -Adults 

An adult may bind himself as an apprentice. 

One who has arrived at full age may bind him¬ 
self as an apprentice, and he will, as such, be subject 
to the provisions of law in relation to apprentices 
but a person over age may not be bound as an ap¬ 
prentice against his will.^2 

§ 6. Who May Bind Out Apprentice 

a. Apprentice himself 

b. Parent or guardian 

c. Court 

d. Other agencies 
a. Apprentice Himself 

Except as restricted by statute, the apprentice him¬ 
self, although an infant, may enter into a valid contract 
of apprenticeship, although the consent or approval of his 
parent or such other person as may be designated by 
statute may be essential. 

To the general rule that the contract of an infant, 
however fair it may be, may be avoided by him, a 
contract of apprenticeship is one of the exceptions,33 
it being generally held that, in the absence of stat¬ 
utes to the contrary, an infant may himself enter 
into a valid contract of apprenticeship, provided it 


is, on the whole, beneficial to him,^^ but that a con¬ 
tract to serve as an apprentice, which is as a whole 
unfair and unreasonable, is voidable as to him.25 
All the clauses need not be in the infant's favor; 
some of the provisions may be for the benefit of the 
master.96 in some jurisdictions, however, it is denied 
that the contract of apprenticeship is an exception 
to the general rule, and in these it is voidable at 
the option of the in£ant.97 At most, the effect of 
such a contract is to subject the infant to the con¬ 
trol and discipline of his master and to the stat¬ 
utory penalties prescribed for the misconduct of an 
apprentice. In no event can he be held liable under 
the covenants contained in the articles of appren- 

ticeship.98 

Where the statute so provides, an infant cannot 
bind himself as an apprentice even with the consent of 
his parents,^9 and, where the statute so requires, it is 
essential to a binding of himself as an apprentice 
by an infant that he get the consent of the person or 
persons designated by statute, as, for example, his 
father,40 or mother,4i as where the father is unable 
to give a valid assent,42 or his guardian,4 9 or next 
friend44 

b. Parent or Guardian 

The father and, under some circumstances, the mother 
or guardian of an Infant may bind him as an apprentice, 
although, except as obviated by statute, his assent is 
necessary. 

Both at common law and under the statutes of 
the various jurisdictions, a father has power, with 
the assent of his child,45 to bind the latter as an ap¬ 
prentice until he shall reach the age of majority,4S 
although not beyond that time.47 At common law,49 


a?. Ala.—Owen v. State, 48 Ala. 328. 
Ky.—^Baker v. Winfrey, 16 B.Mon. 
499. 

Miss.—Howry v. Calloway, 48 Miss. 
687. 

Vt.—^Warner v. Swett, 7 Vt. 446. 

28. Hays v. Borders, 6 Ill. 46—4 C. 
J. p 1419 note 29. 

29. Adams v. Adams, 36 Ga. 236—4 
C.J. P 1419 note 30. 

30. Com. Vt Jones, 3 Serg.&R.(Pa.> 
158. 

31. St Ix)uis V. Bender, 154 S.W. 88, 
248 Mo. 113, 44 L.R.A.(N.S.) 1072— 
4 C.J. P 1419 note 36. 

32. McClintock v. Chamberlin, Wright 
(Ohio) 647—4 C.J. p 1419 note 37. 

33L O’Connor v. Simonson, 24 Pa.Co. 
676. 

34.' Pardey v. American Ship-Wind¬ 
lass go., 87 A. 706, 20 R.I. 147, 78 
Am.s‘K.' 844—4 CJ. p 1420 note 40, 
p 1421 note 46 M (2). 


Denver Engineering Works Co.' 
V. Newman, 96 P. 175, 43 Colo. 417 
—4 C.J. p 1420 note 41. 

361 Pardey v. American Ship-Wind¬ 
lass Co., 37 A. 706, 20 HI. 147, 78 
Am.S.R. 844—4 C.J. p 1420 note 42. 

37. U.S.—Handy v. Brown, (D.C.) 
11 P.Cas.No.6,019, 1 Cranch C.C. 
610. 

Ala.—^Langam v. State, 66 Ala. 114— 
Clark V. Goddard, 39 Ala. 164, 84 
Am.D. 777. 

Ind.—^Harney v, Owen, 4 Blackf. 337, 
30 Am.D. 662. 

38. Ind.—^Brock v. Parker, 5 Ind. 638 
—^Harney v. Owen, 4 Blackf. 337, 
80 Am.D. 662. 

Ky.—^Haley v. Taylor, 3 Dana 221. 
S.C.—McNight V, Hogg, 6 S.C.D. 117 
—^Frazier v. Rowan, 4 S.C.D. 47. . 

39. U.S.—^Handy V. ,Brown, (D.C.) 11 
F.Cas.No.6,019, 1 CrancOi 0.0. 610. 

Me.—Whitmore v. Whitcomb, 43 Me. 
458. 

4 C.J. p. 1421 notes 47, 48« 

Oft 


4a Francis y. Thompson, Tapp. 
(Ohio) 248—4 C.J. p 1421 note 49. 

41. People V. Gates, 43 N.Y. 40—4 C. 
J. p 1421 note 60. 

42. Com. V. Bglee, 6 Serg.&R(Pa.> 
340—4 C.J. p 1421 note 61. 

4a Ohio.—^Berry v. Wallace, Wright 
657. 

Pa.—Guthrie v. Murphy, 4 Watts 80, 
28 Am.D. 681—Com. v. Atkinson, 8 
Phila. 376. 

4 C.J. p 1421 note 62. 

44 i Com. V. Atkinson, supra—4 C.J. 
p 1421 note 63. 

4&i Musgrove v. Kornegay, 62 N.C. 
71.—4 C.J. P 1421 notes 65, 67, 68. 

4a Day v. Everett, 7 Mass. 145—4 
C.J. p 1421 note 56. 

47- Walton v. Atchison, etc., R Co., 
101 N.W. 606, 131 Iowa 423, 426. 

4a Musgrove v. Kornegay, 62 N.C. 
71—4 C.J. P 1421 note 57. 



6 C.J.S. 


APPRENTICES 


and usually under the statutes,^^ the assent of the 
child is necessary to the validity of an indenture of 
apprenticeship executed by his parent, and the fact 
that the infant takes the benefit of the indenture by 
serving under it does not bind him to the fulfillment 
of its covenants,50 although the master may be lia¬ 
ble on his part.5i 

At common law, the mother cannot bind out her 
son as an apprentice,52 and, also, under the statutes 
she does not possess this power under ordinary cir¬ 
cumstances, where the father is living.53 If the 
father is dead, or for any cause incompetent to act,54 
or if he has abandoned his child,55 the mother is 
usually authorized by the statutes to do so. In some 
jurisdictions, even where the father is living, while 
the mother may not alone bind out her child to an 
apprenticeship, she is a necessary party to a bind¬ 
ing out by the father.56 

Where the statutes so provide, minors with guardi¬ 
ans may be bound out to apprenticeship by the guardi- 
ans.57 

The father of an illegitimate child has no control 
over him, and consequently cannot bind him as an 
apprentice, or give his consent to the child's being 
bound by the court.58 

c. Court 

A court, on which jurisdiction to do so has been con* 
ferred by constitutional or statutory provision, may bind a 
child to apprenticeship. 

Jurisdiction to bind out particular classes of in- 


§ G 

fants, where conferred on certain courts, may prop¬ 
erly be exercised by them,59 but such jurisdiction 
does not exist in the absence of grant.50 The par¬ 
ticular court having jurisdiction varies in accord 
with the particular provision from which jurisdiction 
arises. Thus, it may be the county court,®^ the pro¬ 
bate court,52 the orphans court,52 the court of chan¬ 
cery,54 the superior court,55 or a justice's court.56 
Further, where the statute so requires, the consent 
or approval of a court to the binding out to appren¬ 
ticeship of an infant child by a parent57 or by a 
public officer,®^ necessary. 

d. Other Agencies 

Only those agencies which are specified by statute may 
bind out children to apprenticeship. 

In some jurisdictions, other particular agencies are 
authorized to bind out apprentices. Where statutes 
exist authorizing the binding out of poor children, 
it is often provided that the poor officers shall exer¬ 
cise this authority.59 Notice to interested persons is 
sometimes required before poor officers will be per¬ 
mitted to bind out poor children to apprenticeship,*^® 
and only the classes of children prescribed by stat¬ 
ute can be legally bound to apprenticeship by such 
poor officers.*^^ 

Statutes may provide for a binding out of orphan 
and destitute children by charitable institutions.^^ 

Where a stranger having no authority over a minor 
undertakes to bind him as an apprentice and cove¬ 
nants for his faithful services, the contract is not 
valid at common law as to either of the parties.^® 


49- Fisher v, Lungrer, 33 N.J.Law 
100—4 C.J. p 1421 note 68. 

5a Mass.—^Lohdell v. Allen, 9 Gray 
377. 

Tenn.—Stringfield v. Heiskell, 2 Terg. 
550. 

Va.—^Pierce v. Massenburg, 4 Leigh 
(31 Va.) 493, 26 Am.D. 333, 

4 C.JT. P 1422 note 59. 

51. Stewart v. Rickets, 2 Humph. 
(Tenn.) 151. 

52. Ballard v. Bdmonston, (D.C.) 2 
F.Cas.No.817, 2 Cranch C.C. 419—4 
C.J. p 1422 notes 62, 66 [a]. 

53. Baker v. Lauterbach, 11 A. 703, 
68 Md. 64—4 C.J. p 1422 note 63. 
Where father does not dissent, a 

binding by the mother has been held 
not invalid.—Owasco Overseers of 
Poor V. Oswegatchie Overseers of 
Poor, 5 Cow.(N.Y.) 627—Hudson 
Overseers of Poor v. Taghkanac Over¬ 
seers of Poor, 13 Johns. (N.T.) 245. 

54. Mass.—^Harper v. Gilbert, 5 Cush. 
417. 

Isr.Y.— People v. Gates, 43 N.T. 40. 
W.Va.—State v. Reuff, 2 S.E. 801, 29 
W.Va. 751, 6 Am.S.R. 676, 

4 C.J. p 1422 note 64. 


55, Com, V. Dodge, 6 Wkly.N.C.(Pa,) 
214. 

561 Whitmore v. Whitcomb, 43 Me. 
458. 

57. State v. Reuff, 2 S.E. 801, 29 W. 
Va, 751, 6 Am.S.R. 676—4 C.J. p 
1422 note 67. 

58. Timmins v. Lacy, 30 Tex. 115. 

59. Timmins v. Lacy, supra—4 C.J. 
p 1422 note 68. 

ea Ex p. Emma, (D.CAlaska) 48 F. 

211 . 

61. Prue V. Hight, 51 N.C. 265—4 C 
J. p 1422 note 70. 

62. Ala,—^Brinster v. Compton, 68 
Ala. 299—Owen v. State, 48 Ala. 
328—Cockran v. State, 46 Ala, 714. 

N.C.—Spears v. Snell, 74 N.C. 210. 

63. Bell V. English, (D.C.) 3 F.Cas. 
No.1,250, 4 Cranch C.C. 332—4 C.J. 
p 1422 note 72. 

64. Howry v. Calloway, 48 Miss. 587. 
eSh Ashby v. Page, 11 S.E. 283, 106 

N.C. 328. 

66. Hays v. Borders, 6 Ill. 46—4 C.J. 
p 1422 note 75. 

67. Ark.-Morrill v. Kennedy, 22 
Ark. 324. 


Ky.—^Baker v. Winfrey, 16 B.Mon. 
499. 

W.Va,—State v, Reuff, 2 S.E. 801, 29 
W.Va, 751, 6 Am.S.R. 676. 

4 C.J. p 1423 note 76. 

68. King V. Brockway, 2 Root 
(Conn.) 86—4 C.J. p 1423 note 77. 

69. Mass.—^Bardwell v. Purrington, 
107 Mass. 419. 

Miss.—Moore v. Allen, 16 So. 600, 72 
Miss. 273. 

N.H.—Glidden v. Unity, 30 N.H. 104. 
N.Y.—Johnson v. Dodd, 56 N.T. 76. 
Pa.—Com. V. Coyle, 28 A. 576, 160 Pa, 
36, 40 Am.S.R. 708, 24 L.R.A. 552. 
S.C.—Welborn v. Little, 10 S.C.L. 263. 
4 C.J. p 1423 note 79. 

7a Moore v. Allen, 16 Sa 600, 72 
Miss. 273. 

71. Stanton v. State, 6 Blackf. (Ind.> 
83—^Demar y. Simonson, 4 BlackL 
(Ind.) 132. 

7a. People V. Weissenbach, 60 N.T. 
385—^Matter of Forsyth, 66 How. 
Pr.(N.Y.) 180—4 CJ. p 1423 note 
81. 

73. Butler v. Hubbard, 5 FiciCi> 
I (Mass.) 250, 
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§ 7. Who May Take Apprentice 

Any person sui Juris may take an apprentice. 

It would seem that any person sui juris may take 
an apprentice/^ but where the minor is bound out 
under a statute, the officers should inquire into the 
fitness of the master to have charge of the education, 
both moral and intellectual, of the apprentice; and, 
as will be seen in § 11, where an infant has been 
bound to an improper person, the courts will inter¬ 
fere and cancel the indenture. 

It has generally been held that a partnership may 
take an apprentice in at least one jurisdic¬ 

tion the contrary doctrine has been expressly laid 
down.*^® 

An agent who is managing the business of another 
may make a valid indenture by -which an apprentice 
is to be taught and employed in such business, it be¬ 
ing immaterial that the master is not the owner.77 

Where the practices of a religious society do not 
infringe on the municipal law, a ccvrt, whatever may 
be its own views on the principles and supposed 
practices of that society, will not set aside an in¬ 
denture of apprenticeship binding an infant to an 
officer or member of such society.'^^ 

§ 8. Proceedings for Apprenticing 

Where power Is vested in the courts to bind out chil¬ 
dren to apprenticeship under certain conditions, the pro¬ 
cedure prescribed by the statute must be strictly followed. 

In some jurisdictions, as has been seen in § 6 c, 
power is vested in the courts to bind out children 
to apprenticeship under certain circumstances, and 
in such cases the procedure prescribed by statute 
must be strictly followed.’^^ 


Venue. The venue is determined b^ the statute 
under which the court acts in binding out the ap- 

prentice.S0 

Notice. Where a court is given power to bind out 
infant poor persons, notice is usually required to be 
given to the parent or guardian,Si although, in the 
absence of statutory requirements, such notice has 
been held unnecessary.^^ In some jurisdictions, no¬ 
tice to the child himself is also necessary, ss even 
though it may not be required by statute,but in 
others this is not required.S5 

Child's presence in court Even though the mi¬ 
nor's presence in court is not expressly called for by 
the statute, it is usual and prudent to require it;^® 
and it has been held necessary. 

Order of court The jurisdiction of the courts in 
binding out infants is special and limited, and the 
facts necessary to confer it must affirmatively appear 
from the order or record^S Generally, the order of 
the court is not of itself sufficient to bind an ap¬ 
prentice, unless an indenture is actually executed 
but there are authorities holding that, in the case of 
a binding out by the court, no indenture is required. 
In any event, a strict and minute compliance with 
the order of the court as to indenting an apprentice 
is not necessary, a substantial compliance being all 
that is required.^1 

Review. The right of a higher court to review 
the action of a lower court or of officers, in an 
apprenticeship case, depends on the constitutions and 
statutes of the various states. Such action has been 
held subject to review by petition to a superior court, 
or to the judge thereof in vacation,^^ by appeal,^^ 


74. Com. V. Midwinter, 1 Brightly’s 
Purd.Dig.(Pa.) 118—4 C.J. p 1423 
note 83, p 1424 note 86. 

75. N.C.—Hiatt v. Gilmer, 28 N.C. 
450. 

Pa.—Com. V. Leeds, 1 Ashm. 405. 

4 C,J. p 1424 note 87. 

76 . Thorpe v. Rankin, 19 N.J.Law 
36, 41, 38 Am.D. 531—4 C.J. p 1424 
note 88. 

77. O’Connor v, Simonson, 24 Pa.Co. 
576. 

78. Mass.—Curtis v. Curtis, 5 Gray 
535. 

K.T.—^People v. Gates, 43 N.T. 40— 
Fowler v. Hollenbeck, 9 Barb. 309— 
People V. Pillow, 3 N.T.Super. 672, 
6 N.Y.Leg.Obs. 106 

79. McCafferty v. Kline, 21 Pa,Dist. 
1017—4 C.J. P 1424 note 91. 

80. Spears v. Snell, 74 N.C. 210— 
Ferrell Boykin, 61 N.C. 9—4 C.J. 
m 1<24 note 92. 


81. Reidell v. Morse, 19 Pick. (Mass.) 
358—4 C.J. p 1424 note 94. 

82. Ackley v. Tinker, 26 Kan, 485. 

88. N.C.—In re Ambrose, 61 N.C. 91. 
Tenn.—^Norris v. Stephens, 9 Baxt. 

433. 

4 C.J. p 1424 note 96. 

84. Jack V. Thompson, 41 Miss. 49. 

85. Brinster v. Compton, 68 Ala. 299 
—Cockran v. State, 46 Ala. 714—4 
C.J. p 1425 note 97. 

66 . Mitchell v. Mitchell, 67 N.C. 307 
—^In re Ambrose, 61 N.C. 91— 
Owens V. Chaplain, 48 N.C. 323. 

87. XJ.S.—Smith v. Elwood, (D.C.) 
22 P.Cas.No.13,042, 4 Cranch C.C. 
670. 

Miss.—Jack v. Thompson, 41 Miss. 49. 

88;. Ga.—^Ballenger v. McLain, 54 Ga. 
159. 

Ky.—Small v. Small, 2 Bush 45. 

Md.—^Mass V. Rogers, 6 Harr.&J. 492. 
4 C.J. p 1425 note 1. 
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Ih Alabama it has been held suf¬ 
ficient that the jurisdictional fact ap¬ 
pears in the indenture made by a 
probate court in binding out the 
minor child of a person unable to 
provide for his support.—Owen v. 
State, 48 Ala. 328. 

89. Hines v. Hewitt, (D.C.) 12 F.Cas, 
No.6.520, 4 Cranch C.C. 471—4 C.J. 
p 1425 note 2. 

xrxLder the Georgia statute^ an in¬ 
denture must be made in duplicate 
and recorded.—^Ballenger v. McLain, 
54 Ga. 159. 

90. Adams v. Miller, (D.C.) 1 F.Cas. 
No.63, 1 Cranch C.C. 5—^Bell v. 
English, (D.C.) 3 F.Cas,No.l,250, 4 
Cranch C.C. 332. 

91. Brewer v. Harris, 5 Gratt.(46 
Va.) 285—4 C.J. p 1425 note 4. 

92. Moody V. Benson, 4 Del, 115—4 
C.J. p 1425 note 5. 

93. Johnson y. Brannaman, 10 Md. 
495. 
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writ of error,certiorari,95 and by habeas corpus 
proceedings.95 As a general rule, however, action 
by the trial court within the limits of its discretion 
will not be set aside.97 

§ 9. Indenture or Other Contract 

a. Necessity, form, and validity 

b. Construction of contract 

a. Necessity, Porin, and Validity 

(1) In general 

(2) Manner of execution 

(3) Contents 

(4) Consideration 

(1) In General 

A contract of suretyship is ordinarily required In the 
binding out of a person to apprenticeship, and the requi> 
sites of such a contract are usually prescribed by statute, 
with which there must be at least substantial compliance. 

A contract of apprenticeship is ordinarily requir¬ 
ed in the binding out of a person to apprenticeship, 
although, as has been seen in § 8, there is some au¬ 
thority that a court in binding out a person to an 
apprenticeship need not enter into such a contract. 
The requisites of indentures and other contracts of 
apprenticeship, both as to contents and manner of 
execution, are usually prescribed by statute, and a 
substantial compliance with the statutes is essen¬ 
tial to their validity,9S although, if not made in ac¬ 
cordance with the statute, the contract may be valid 
at common law and enforceable.95 However, unless 
the contrary appears, it will be presumed that com¬ 
pliance with requirements has been had.^ 

(2) Manner of Execution 

(a) Indenture or writing 

(b) Signing 

(c) Sealing 

(d) Consent or approval 

(e) Other formalities required 


(a) Indenture or Writing 

A contract of apprenticeship must generally be by 
deed or Indenture. 

It is generally required that the contract of ap¬ 
prenticeship must be by deed or indenture and this 
has been required in the absence of any statute mak¬ 
ing an indenture necessary but it has been held 
that an apprenticeship does not necessarily import 
a contract by way of indenture.^ A custom of ap¬ 
prenticing minors otherwise than by indenture can¬ 
not prevail in the face of a statute providing that all 
contracts of apprenticeship shall be by indenture.^ 

Writing, To satisfy the statute of frauds, a con¬ 
tract of apprenticeship that is not to be performed 
within a year must be in writing.® Under some stat¬ 
utes the indenture must be in two parts,but usually 
this is not required.® 

(b) Signing 

It is essential to the validity of a contract of appren¬ 
ticeship that the signatures of the necessary parties 
enumerated by statute appear thereon. 

The signatures of necessary parties as enumerated 
by statute are essential to a correctly formulated 
contract of apprenticeship. 

Master, The master is of course a proper and nec¬ 
essary party to the contract of apprenticeship, and 
it is generally required that the contract shall be duly 
executed by him.9 Where the apprentice is bound 
to a partnership consisting of two persons, the in¬ 
denture, to be binding on the partnership, must be 
executed by both partners.^® 

Apprentice, Where a minor has power to bind 
himself out as an apprentice, and he seeks to exer¬ 
cise that power, he must sign the contract of ap- 
prenticeship.il Hence, where the consent of the 
apprentice is necessary to the validity of his bind¬ 
ing out, an indenture executed by his father and the 
master, but not by the apprentice, is not binding on 
the latter.i2 


94. Mendell v. Ricketts, 6 J.J.Marsh. 
(Ky.) 692. 

95. Ackerman v. Taylor, 8 N.J.Law 
268—4 C.J. p 1425 note 8. 

96. Comas v. Reddish, 35 Ga. 236—4 
C.J. P 1425 note 9. 

97. Kan.—^Ackley v. Tinker, 26 Kan. 
485. 

Md.—^Johnson v. Brannaman, 10 Md. 
495. 

96. U.S.—Charles v. Matlock, (D.C.) 

5 F.Cas.No.2,616, 3 Cranch C.C. 230. 
Mass.—Reidell v. Congdon, 16 Pick. 
44. 

4 C.J. p 1426 note 13. 


99. Putnam Mach. Co. v. Mustakan- 
gas, 128 N.B. 629, 236 Mass. 376. 

Z. Smith V. Elliot, (D.C.) 22 F.Cas. 
No.13,040, 4 Cranch C.C. 710. 

2. Manuel v. Beck, 127 N.T.S. 266, 70 
Misc. 357 —4 C.J. p 1426 note 16. 

3L Squire v. Whipple, 2 Vt. Ill- 
Squire V. Whipple, 1 Yt 69—4 C.J. 
p 1426 note 17. 

4k North Brunswick Tp. v. Franklin 
Tp., 16 N.J.Law 635—4 C.J. P 1426 
note 18. 

5. Daily v. Cantwell, 40 Mo.App. 44. 

6* Tague v. Hayward, 25 Ind. 427— 
4 C.J. p 1427 note 22. 
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7. Campbell v. Cooper, 34 N.BC. 49. 

8. O’Connor v. Simonson, 24 Pa.Co. 
576—4 C.J. p 1426 note 21. 

9. Com. V. Atkinson, 8 Phila.(Pa.) 
375—4 C.J. p 1427 note 23. 

ICX Taylor’s Case, 1 Browne (Pa.) 
appendix Ixxiii—4 C.J. p 1427 note 
24. 

11. Pa.—Com. V. Atkinson, 8 Phila. 
375. 

S.C.—^Anderson v. Young, 32 S.E. 448, 
54 S.C. 388, 44 L.R.A 277. 

4 C.J. p 1427 note 28. 

12. Haugh, etc., Iron-Works v. Dun- 
[ can, 28 N.E. 334, 2 Ind.App. 264. 
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Parent Where the parent of a child has author¬ 
ity to bind him out to an apprenticeship and exer¬ 
cises that authority, he must sign the contract of 
apprenticeship.^^ 

Public officer. Statutes authorizing the binding 
out of poor children by certain designated public of¬ 
ficers often expressly require that such officers shall 
execute the indenture.^^ Where the binding is by 
a board made up of several officers, all need not sign 

the indenture.!® 

(c) Sealing 

A deed or Indenture of apprenticeship must, except 
as the necessity may be dispensed with by statute, be un¬ 
der seal. 

It has already been seen that a binding out to 
apprenticeship must generally be by deed or by in¬ 
denture ; and this means, unless the necessity of a 
seal has been dispensed with by statute, that the con¬ 
tract of apprenticeship must be under seal.!® xhe 
practice has been for a guardian!^ or next friend!^ 
of a minor entering into a contract of apprentice¬ 
ship to affix his seal to the contract. 

(d) Consent or Approval 

Where statutory requirements demand the consent or 
approval of certain persons, such consents must ordi¬ 
narily be evidenced by their signatures. 

In jurisdictions where children may be bound out 
or apprenticed by their parents or other designat¬ 
ed persons, provided they consent to the binding out, 
it is usually held that their consent must be evidenc¬ 
ed in the contract of apprenticeship by their signa- 
tures.!9 In a few jurisdictions it is held that their 
consent shall be evidenced not only by their signa¬ 
tures, but also by express language that they have 
consented.^® However, in the case of apprentice¬ 
ship by officers of the poor, a contract binding out 
to apprenticeship a poor minor may ordinarily be 
entered into without the consent of the minor, and. 


therefore, it need not be assented to in any way by 
the minor.2i 

Consent of parent As has been seen, a contract 
of apprenticeship entered into by a minor must be 
assented to by one or both of his parents,^^ and in 
at least one jurisdiction their assent must be evidenc¬ 
ed by their signatures to the contract of apprentice¬ 
ship, in addition to a certificate indicating their right 
to sign.23 Where the consent of the parent is ob¬ 
tained by fraudulent methods, the court will hold such 
indenture to be void and of no effect.^^ 

Consent of guardian. It is the practice for a 
guardian to evidence his consent to a contract of 
apprenticeship entered into by his minor ward by 
signing the contract of apprenticeship,25 and this is 
sometimes required by statute.26 

Consent of next friend. Where the consent to a 
contract of apprenticeship is given by the minor’s 
next friend, he must sign the contract.27 

Consent of public officer. Where a public officer 
is required to approve the contract of apprentice¬ 
ship entered into by a minor, it has been held that 
the approval must be evidenced in the contract of 
apprenticeship.28 

Consent of court. Where courts are required to 
approve a contract of apprenticeship, such approval 
must be evidenced in the contract in some manner.29 

(e) Other Formalities Required 

Where statutes require the acknowledgment, filing, 
and recording of a contract of apprenticeship, compliance 
therewith must be had. 

The statutes of some jurisdictions require addi¬ 
tional formalities, and compliance must be had there¬ 
with. 

Acknowledgment Statutes sometimes require the 
contract of apprenticeship to be acknowledged by 
the parties thereto.^® 


13. Conn.—^Peters v. L»ord, 18 Conn. 
337. 

Me.—-Whitmore v. Whitcomb, 43 Me. 
458. 

Md.—Baker v. Lauterbach, 11 A. 703, 
68 Md. 64. 

14. Powers v. Ware, 2 Pick.(Mass.) 
451—4 C.J. p 1427 note 32. 

15. Brewer v. Harris, 5 Gratt.(46 
Va.) 285 —i C.J. p 1427 note 33. 

16. Phelps V. Pittsburgh, etc., R. 
Co., 98 Pa. 108—4 C.J. p 1427 note 
35. 

17. Mass.—Blunt v. Melcher, 2 Mass. 
228. 

pa.—Velde v. Levering, 2 Rawle 269. 

18. Coin. V. Leeds, 1 Rawle (Pa.) 
194. 


19. Anderson v. Young, 32 S.B. 448, 
54 S.C. 388, 44 L.R.A. 277—4 C.J. 
p 1428 note 41. 

20. Me.—^Whitmore v. Whitcomb, 43 
Me. 458. 

Mass.—^Harper v. Gilbert, 6 Cush. 417. 
N.H.—Balch v. Smith, 12 N.H. 437. 
Vt.—^Hudson V. Worden, 39 Vt. 382. 

4 C.J. p 1428 note 42. 

21. Com. V. Jones, 3 Serg.&R.(Pa.) 
158. 

22L Barrett v. McPherson, (D.C.) 2 
F.Cas,No.l,049, 4 Cranch C.C. 475— 
4 C.J. p 1428 note 46. 

23. Potter V. Greene, 39 Hun (N.Y.) 
72—4 C.J. p 1428 note 47. 

24. Mitchell v. McElvin, 45 Ga. 558 
—^Hatcher v. Cutts, 42 Ga. 616. 
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25. Mass.—^Blunt v, Melcher, 2 Mass. 
228. 

Pa.—^Velde v. Levering, 2 Rawle 269. 

26. Ackley v. Hoskins, 14 Johns. (N. 
T.) 374. 

27. Com. V. Atkinson, 8 Phila.(Pa.) 
375. 

28. Butler v. Hubbard, 6 Pick. 
(Mass.) 260—4 C.J. p 1428 note 62. 

29. Hunsucker v. Elmore, 54 Ind. 
209—4 C.J. P 1428 note 54. 

30. Kerwin v. Myers, 71 Ind. 359— 
Hunsucker v. Elmore, 64 Ind. 209 
—^Tague V. Hayward, 25 Ind. 427— 
Bolton V. Miller, 6 Ind. 262 —i C.J. 
p 1427 note 39. 
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Delivery or filing. There are statutes requiring 
the delivery or filing of a contract of apprentice- 
ship.31 

A ffixing revenue stamp. Statutes have existed re¬ 
quiring the affixing of revenue stamps to indentures 

of apprenticeship.S2 

Recording, Statutes sometimes require the record¬ 
ing of contracts of apprenticeship.33 

(3) Contents 

(a) Description of parties 

(b) Term of service 

(c) Faithful performance by apprentice 

(d) Provisions for benefit of apprentice 

(a) Description of Parties 

The parties must be described in accordance with the 
requirements, if any, imposed by statute. 

It has been expressly provided by statute that the 
contract of apprenticeship must contain the names 
of the parties and, under some statutes, the age 
of the apprentice must be stated in the contract of 

apprenticeship.25 

(b) Term of Service 

The term of service may be included in the contract 
of apprenticeship and this may be required by statute. 

The contract of apprenticeship sometimes contains 
the term of service,and this may be required by 
statute. The term of service in the case of a minor 
apprentice should not extend beyond his majority 
and, where the term extends beyond the statutory 
period, the instrument is voidable at the election of 
the apprentice upon his attaining the statutory age.38 

(c) Faithful Performance by Apprentice 

Contracts of apprenticeship usually contain a stipula¬ 
tion covenanting faithful performance by the apprentice, 
and statutes may require the presence of such a stipula¬ 
tion. 

At common law the stipulations on the part of 


§ 9 

the apprentice are that he will faithfully serve the 
master in all such lawful business as he shall be 
put to by the master, and that he will behave himself 
honestly and obediently toward the master, and hon¬ 
estly and orderly toward the master’s family.29 The 
parent or guardian of a minor apprentice frequent¬ 
ly covenants in the indenture for the faithful per¬ 
formance by such apprentice of the duties which the 
contract of apprenticeship imposes on him.^^ Stat¬ 
utes may require the contract of apprenticeship to 
contain a stipulation for the faithful performance 
by the apprentice of the contract'll 

(d) Provisions for Benefit of Apprentice 

A contract of apprenticeship must contain provisions 
regarding the security, education, maintenance, and 
wages of the apprentice. 

An indenture of apprenticeship is not binding on 
the apprentice, if it does not contain the provisions 
for the security and benefit of the apprentice which 
are required by statute.^2 Indentures, however, 
which impose upon the master duties not required by 
the statute, will be upheld as being for the appren¬ 
tice’s benefit.43 Where an indenture binds one out 
and recites that the true intention was to regard such 
a person as an adopted child, the relationship cre¬ 
ated is that of master and apprentice only, and ex¬ 
pires when the apprentice comes of age, since the 
language regarding adoption simply describes the 
sentiment of the relation created.^^ 

General education. In the absence of statute it 
has been held that the contract of apprenticeship 
must contain a provision for a reasonable general ed¬ 
ucation, and that without this the contract is invalid, 
as against the apprentice, and will be canceled, un¬ 
less it appears that the apprentice is sufficiently edu¬ 
cated and intelligent not to require additional general 
education.'^s An indenture which lacks a provision 
for schooling is voidable only, dependent on whether 
or not the interest of the minor has been protect- 
ed46 Statutes sometimes provide that the contract 


31.. Campbell v. Cooper, 34 N.H. 49 
—4 C.J. p 1428 note 55. 

33. People V. Gates, 43 N.T. 40—4 
C.J. p 1429 note 56. 

33. Haber v. Heis, Wright (Ohio) 
19—4 C.J. p 1429 note 57. 

34k Fowler v. Hollenbeck, 9 Barb. 
(N.Y.) 309. 

35k MeaU V. Morrison, 3 N.J.Law 296 
—4 CJ. p 1429 note 59. 
aa Dent V. Cock, 65 Ga. 400—4 C.J. 
p 1429 note 61. 

37. Walton v. Atchison, etc., R. Co., 
. 101 N.W. 606, 131 Iowa 423. 
CazLStxuetloB. cfi indenture binding 
beyond majority 

Where an indenture of apprentice¬ 


ship executed by the overseers of the 
poor provided that the apprentice 
should render services for a day after 
he attained his majority, it was held 
not void, but valid as an apprentice¬ 
ship for his minority only.—^Bardwell 
V. Purrington, 107 Mass. 419. 

3% Hudson V. Worden, 39 Vt 382—4 
C.J. p 1429 note 61 EcJ. 

39. Com. V. Bowen, 6 Phila,(Pa.) 220. 

40. Bfsrry v. Wallace, Wright (Ohio) 
667—4 C.J. P 1429 note 68. 

41. Barton v. Ford, 35 Hun (N.T.) 
32—4 C.J. P 1430 note 69. 

43. In re Turner, (C.C.Md;) 24 F.Cas. 


No.14,247, 1 Abb. 84, Chase 157_4 

C.J. p 1430 note 70. 

4a Del.—State v. Hooper, 1 Houst 
Cr. 17. 

Ky.—Cochran v. Davis, 5 Litt 118. 

Tenn.—^Pinch v. Gore, 2 Swan 326— 
Davis V. Bratton. 10 Humphr. 178. 

Va.—^Brewer v. Harris, 5 Gratt,(46 
Va.) 285. 

44. In re Bowdoin's Estate, 98 a 1 
514, 87 N.J.BQ. 368, affirmed 100 A- 
1069, 87 N.J.Eq. 368. 

45. Com. V. Leeds, 1 Rawle (Fa.) 191 
—4 C.J. p 1430 note 7A 


49. Com. V. Clark, 4 Fa.Co. 90. 
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of apprenticeship shall contain a provision for the 
general education of the apprentice,^7 particularly 
in the case of contracts for binding out poor chil¬ 
dren and where the statute provides that the 
master shall cause the apprentice to be instructed 
in certain branches of learning, the master should 
covenant in the statutory language so to do.*^^ The 
master, however, cannot avoid the contract on the 
ground that it does not contain the statutory provi¬ 
sions for the benefit of the apprentice.^® A penalty 
is sometimes provided for failure of the master to 
give the required education.^! Where the indenture 
contains a covenant on the part of the master for 
the infant’s education, more extensive in its require¬ 
ments than that prescribed by statute, it will, never¬ 
theless, be valid at common law,52 and a bond given 
by the master to secure such a covenant will be en¬ 
forced against him.52 It has been provided by stat¬ 
ute that a master shall stipulate, in case of a black 
child, to pay such a sum of money as may be deem¬ 
ed proper, if inexpedient to stipulate for education,®^ 

Education in trade, art, or mystery. The con¬ 
tract of apprenticeship should contain a stipulation 
on the part of the master for the instruction of the 
apprentice in a trade, art, or mystery,®^ and this is 
sometimes required by statute. The particular trade, 
art, or mystery in which the apprentice is to be in¬ 
structed should be specified, where this is required by 
statute,^® and it should be the one designated by the 
order of the court, when there is an order.57 Con¬ 
tracts in which no provision for instruction is made 
have been held invalid and ineffectual to establish 
the relation of master and apprentice,58 although a 
settlement may be gained by one who serves under 
an indenture containing no such stipulation.59 

Care and maintenance. The contract of appren¬ 
ticeship usually contains provisions for the care and 
maintenance of the apprentice during the term of his 
service,and statutes in a number of jurisdictions 
provide for a stipulation in the contract of appren¬ 


ticeship for the care and maintenance of the appren¬ 
tice during the term of the apprenticeship. A con¬ 
tract of apprenticeship which does not contain pro¬ 
visions for the care and maintenance of the appren¬ 
tice during the time of his service is invalid,®^ un¬ 
less there is a stipulation for money payments in lieu 
thereof.®^ 

Wages, Statutes may require the contract of ap¬ 
prenticeship to show the consideration for the serv¬ 
ices. It is required by statute in several jurisdic¬ 
tions that all considerations allowed by the master 
in any contract of apprenticeship shall be secured by 
the indenture to the sole use of the apprentice.®^ 
A provision for extra compensation to the apprentice 
for faithful performance of the contract cannot be 
enforced in the absence of such performance.®^ 

(4) Consideration 

Any consideration sufficient to support an ordinary 
contract is sufficient to sustain a contract of apprentice¬ 
ship. 

Any consideration sufficient to support an ordinary 
contract is sufficient to sustain a contract of appren¬ 
ticeship.®® An apprentice’s promise, not to enter into 
competition with his master within a radius of ten 
miles, in consideration of his master’s instructing him 
in the art of the trade, is supported by sufficient con¬ 
sideration, and was not illegal®® or unreasonable.®7 

b. Construction of Contract 

(1) In general 

(2) Construction of covenants 

(3) Conclusiveness of recitals 

(1) In General 

Contracts of apprenticeship are subject to the same 
rules of construction as other contracts. 

Indentures and other contracts of apprenticeship 
are subject to the same rules of construction as oth¬ 
er contracts, the main object being to ascertain and 
effectuate the intention of the parties.®^ 


47. Wyatt v. Morris, 10 N.C. 108— 
4 C.J. p 1430 note 73. 

48. Butler v. Hubbard, 5 Pick. 
(Mass.) 250—4 C.J. p 1430 note 74. 

49. Burnham v. Chapman, 17 Me. 
385—4 C.J. P 1430 note 75. 

sa Francis v. Thompson, Tapp. 
(Ohio) 248. 

51. Sayers v. Downs, 6 Ky.L. 683— 
4 C.J. p 1430 note 77. 

50. Cochran v. Davis, 6 Litt. (Ky.) 
118. 

53. Finch v. Gore, 2 Swan (Tenn.) 
326—^Davis v. Bratton, 10 Humphr. 
(Tenn.) 179. 

54. Hazzard v. Cashall, 4 Del.Ch. 30 
•-~4 C.J. p 1431 note 80. 


55b Nickerson v. Easton, 12 Pick. 
(Mass.) 110—4 C.J. p 1431 note 81. 

56. Pa.—Com. V. Atkinson, 8 Phila. 
375. 

Wis.—In re Goodenough, 19 Wis. 274. 
4 C.J. p 1431 note 83. 

57. Baker v. Winfrey, 15 B.Mon. 
(Ky.) 499. 

58. rn re Goodenough, 19 Wis. 274— 
4 C.J. p 1431 note 85. 

59. Hopewell Tp. v. Amwell Tp., 3 
N.J.Law 16. 

GO. Nickerson v. Easton, 12 Pick. 
(Mass.) 110. 

61. Com. V. Bowen, 5 Phila. (Pa.) 220 
—Com. V. Atkinson, 1 Leg.Gaz. 
(Pa.) 232. 


62. Com. V. Conrow, 2 Pa. 402—4 C. 
J. p 1431 note 90. 

63. Doane v. Covel, 56 Me. 527_4 

C.J. p 1431 note 92. 

64. Lepan v. MacKinnon Boiler, etc., 
Co., 144 N.W. 693, 178 Mich. 18. 

65b Phelps V. Townsend, 8 Pick. 
(Mass.) 392—4 C.J. p 1431 note 94. 

ea Berkey v. Smith, 28 P.(2d) 763, 
138 Kan. 792. 

67. Berkey v. Smith, supra. 

68. Colo.—^Denver Engineering Works 
V. Newman, 96 P. 175, 43 Colo. 417. 

N.J.—^Robeson v, Whitney, 71 A. 255, 
76 N.J.Law 778. 

4 C.J. P. 1431 note 96. 


’ir\A 



6 C.J.S. 

(2) Construction of Covenants 

The intention of the parties is the controlling factor in 
construing covenants in an apprenticeship indenture. 

No particular form of words is prescribed by 
law as necessary to make a covenant in an indenture 
of apprenticeship, and the court will be governed by 
what appears to be the intent of the parties.69 

Independent and dependent covenants. The cove¬ 
nants in an indenture of apprenticeship are gen¬ 
erally deemed independent covenants, a breach by 
one party not operating to discharge the other, but 
giving him a right of action for damages,*^0 a 
covenant will be construed as dependent, where the 
parties have either expressly or impliedly made the 
obligation to perform it dependent on the perform¬ 
ance of some act or duty by the other partyJi 

Place of performance, A contract of apprentice¬ 
ship is to be performed at the place where the mas¬ 
ter’s business is carried on and the parties reside 
at the date of the indenture, unless it is expressly or 
impliedly agreed that the contract is to be performed 

elsewhere.72 

(3) Conclusiveness of Recitals 

An adult party to an Indenture of apprenticeship is 
usually concluded by the recitals contained therein, but a 
minor apprentice Is not estopped from showing the falsity 
thereof. 

Under the general rule of estoppel applied to in¬ 
struments under seal, an adult party is usually con¬ 
cluded by the recitals contained therein ;73 but in 
some cases such recitals have been declared only 
prima facie evidence of the facts stated,^4 and the 
apprentice himself is not estopped from showing the 
falsity thereof.75 

On third person. A person not connected with the 
indenture of apprenticeship cannot take advantage 
of any defects or omissions therein;*^® but, on the 
other hand, third persons are not concluded by re¬ 
citals contained in the articles. 
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§ 10. Assignment of Indenture or Right of 
Service 

a. Effect as to apprentice 

b. Effect as between assignor and as¬ 

signee 

c. Effect where indenture is void 

a. Effect as to Apprentice 

(1) In general 

(2) Validity of assignment for certain 

purposes 

(3) Under statutes 

(1) In General 

A contract of apprenticeship Is not assignable so as to 
bind the apprentice to a new service. 

The contract of apprenticeship is one of a per¬ 
sonal nature based on the confidence reposed in the 
skill, care, and capacity of the master, and, there¬ 
fore, in the absence of statutory authority, it is not 
assignable so as to bind the apprentice to a new serv¬ 
ice ;78 and this doctrine is stringently enforced where 
the assignment is to a person in a different trade or 
business from that of the master.79 

(2) Validity of Assignment for Certain Pur¬ 

poses 

Although an assignment of apprenticeship Is invalid 
to bind the apprentice to a new service, it Is valid as a 
basis of certain benefits due to the apprentice. 

Although the assignment of a contract of appren¬ 
ticeship is invalid for the purpose of binding an ap¬ 
prentice to a new service, yet the apprentice, by serv¬ 
ice under an assigned indenture, may gain a settle¬ 
ment in the parish of the assignee.^® 

Where the master undertakes to assign the inden¬ 
ture of apprenticeship, the apprentice becomes en¬ 
titled to the compensation accruing in the new serv- 
ice.Si However, where the indenture of apprentice¬ 
ship is assigned with the consent of the apprentice, 
who voluntarily continued to work for the assignee 
during his term, it has been held to be a continuance 
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eS. Conn.—Wright v. Tuttle, 4 Day 
313. 

N.T.—^Bull V. Follett, 5 Cow. 170. 

4 C.J. p 1432 note 1. 

7a Sears v. Fowler, 2 Johns. (N.T.) 
272—4 C.J. p 1432 note 4. 

71. Wright V. Tuttle, 4 Day (Conn.) 
313. 

72. Lobdell v. Allen, 9 Gray (Mass.) 
377. 

7a XJ.S.—^McCutchin v. Jamieson, 
(D.C.) 16 F.Cas.No.8,743, 1 Cranch 
C.C. 348. 


N.H.—Glidden v. Unity, 30 N.H. 104. 

74. Bardwell v. Purrington, 107 
Mass. 419. 

75. Matter of Brennan, 3 N.T. Super. 
711—4 C.J. p 1432 note 10. 

76. U.S.—Heinecke v. Rawlings, (D. 
C.) 11 F.Cas.No.6,326, 4 Cranch C. 
C. 699. 

N.H.—Glidden v. Unity, 30 N.H. 104. 

77. N.T.—Drew v. Peckwell, 1 E.D. 
Smith 408. 

N.C.—^Hooks V. Perkins, 44 N.C. 21. 
Pa.—^Bonnel v. Brotzman, 3 Watts & 
S. 178. 


78. Biggs V. Harris, 64 N.C. 413—4 
C.J. p 1444 note 28. 

79. U.S.—Gusty v. Diggs. (D.C.) 11 
P.Cas.No.5,878, 2 Cranch C.C. 210. 

Mass.—^Randall v. Rotch, 12 Pick. 
107. 

80. N.J.—Kingwood Tp. Overseers 
of Poor V. Bethlehem Tp. Overseers 
of Poor, 13 N.J.Daw 221. 

N.T.—Guilderland v. Knox, 5 Cow. 
363. 

4 C.J. P 1444 note 31. 

81. Kelly v. Sprout, 97 Mass. 169— 
Randall v. Rotch, 12 Pick. (Mass.) 
107. 
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of the apprenticeship, and the apprentice may not re¬ 
cover of the assignee for his services during that 

time.S2 

(3) Under Statutes 

Under some statutes, an Indenture of apprenticeship 
may be assigned under certain conditions and require¬ 
ments, with which there must be compliance. 

In some jurisdictions statutes have been enacted 
authorizing an assignment of the services of an ap¬ 
prentice under certain conditions and where an 
assignment is not against public policy,^4 and the 
formalities required by statutes on the subject are 
observed, the validity of the assignment cannot be 

impeached.S5 

Where an assignment is allowed, only he who has 
the right to the services of the apprentice has power 
to assign those services.^^ 

Consent to assignment Where an infant’s consent 
is required to indentures of apprenticeship, as dis¬ 
cussed in § 9, a like consent is requisite to an as¬ 
signment of the indenture by the master to another 
but the consent of an apprentice bound out by the 
overseers of the poor is not necessary.^S 

Where the statute so requires, no arrangement or 
contract between a master and his apprentice, by 
which the apprentice’s services are assigned to an¬ 
other, is valid unless ratified in writing by the con¬ 
sent of the parent or person standing in loco paren- 
tis.s® 

b. Effect as between Assignor and Assignee 

Although an assignment of an Indenture may not bind 
the apprentice, it is generally held to be a valid contract 
between the assignor and assignees. 

Even though an indenture may not be assignable 
so as to bind the apprentice, yet, as between the 
old and the new master, an assignment is generally 


held valid as a contract founded on a sufficient con- 
sideration.9® In some jurisdictions, however, the 
assignment is considered void and not binding be¬ 
tween the parties,and the same is true where the 
assignment is in violation of a statute.^2 

c. Effect Where Indenture Is Void 

An assignment of a void indenture is likewise void. 

. If the indentures are themselves void in their in¬ 
ception, an assignment of them, otherwise valid, is 
also void, unless accompanied by all the formalities 
essential to the validity of indentures of apprentice- 
ship.^3 

§ 11. Cancellation or Other Termination of 
Apprenticeship 

a. In general 

b. Arrival of apprentice at majority 

c. Death of master 

d. Misconduct 

e. Proceedings to discharge or set aside 

the indenture 

a. In Greneral 

Where the required conditions exist or the necessary 
events occur, the relationship of master and apprentice 
may be terminated or canceled. 

Due to the existence of certain conditions or the 
occurrence of events enumerated in the indenture, 
the relationship of master and apprentice may be 
terminated or canceled. Where it is so provided by 
statute, both parties may reserve the right to rescind 
the indenture for just cause.94 The master may be 
entitled by the terms of the contract to dismiss the 
apprentice from his service,^^ but, if the dismissal 
is conditioned on the doing of certain acts, the con¬ 
dition must be performed before there is a right to 
dismiss.^® If the dismissal is wrongful, a right of 


8S. Williams v, Finch, 2 Baxb.(N. 
T.) 208. 

S3. Pa.—Com. v. Jones, 3 Serg.&R. 
158. 

S.C.—Shoppard v. Kelly & Sims, 18 
S.C.L. 93. 

4 O.J. p 1444 note 34. 

84. Bel.—Turner v. Smithers, 8 Del. 
430. 

Ky.—^Huffman v. Rout, 2 Mete. 60. 
N.C.—Allison v. Norwood, 44 N.C. 
414. 

85. Ky.—^Huffman v. Rout, 2 Mete. 
6^—^McKee v. Hoover, 1 T.B.Mon. 
32. 

pa.—Com. V. Vanlear, 1 S6rgr.&R. 248. 
4 C.J. P 1445 note 36. 

8& Com. V. King:, 4 Sergr.&R.(Pa.) 
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87. Burger v. Rice, 3 IncL 125—4 C. 
J. p 1447 note 39. 


88. Phelps V. Culver, 6 Vt. 430. 

89. Com. V. Jones, 3 Serg.&R.(Pa.) 
158—Com. V. Vanlear, 1 Serg.&R. 
(Pa.) 248—Com. v. Leeds, 1 Ashm. 
(Pa.) 405. 

90. Martin v. Rice, 2 Browne (Pa.) 
191. 

Bight of apprentice to recover from 
assignee 

Where indentures of apprenticeship 
were assigned, with the consent of 
the apprentice who voluntarily con¬ 
tinued thereafter to live with and 
work for the assignee during the 
term of the apprenticeship, it was 
held that this must he deemed a con¬ 
tinuance of the apprenticeship with 
the apprentice's own consent and that 
he could not recover of the assignee 
for his services during that time, on 
an implied assumpsit-—Williams y. 
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Finch, 2 Barb.CN.T.) 208—4 C.J, p 
1445 note 42. 

91. Biggs V. Harris, 64-N.C. 413—4 
C.J. p 1445 note 43. 

98. Huffman v. Rout, 2 Metc.(Ky.) 
50. 

9a Welborn v. Little, 10 S.C.L. 263. 

94. State ex rel. Baptist Hospital v. 
Williams, 1 La.App. 341. 

95. Walton v, Atchison, etc., R. Co., 
101 N.W. 606, 131 Iowa 423—4 C.J. 
p 1439 note 84. 

9& Bradley v. Perkins, 101 N.W. 
583, 138 Mich. 356—4 CJ. p 1439 
note 85. 

Where the master covenanted to 
pay a liquidated sum in case he 
should dismiss his apprentice or re¬ 
turn her before the end of her term 
to the commissioners of the orphan 
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prenticed.^® 

EnlisUnent of apprentice. Enlistment o£ an ap¬ 
prentice into the military service of the govern¬ 
ment, although voluntary and without the consent of 
the master, will nevertheless dissolve the relation of 
master and apprentice.!*^ 

h. Arrival of Apprentice at Majority 

An apprenticeship is usually terminated automatically 
by the attainment of his majority on the part of an in¬ 
fant apprentice. 

The attainment of his majority by an infant ap¬ 
prentice has the effect, in the ordinary case, of ipso 
facto terminating the relationship.!8 jf the inden¬ 
ture undertakes to bind the apprentice beyond that 
time, it is binding on the master, but is not valid as 
to the apprentice,!^ unless he ratifies it after becom¬ 
ing of age.20 A continuance in the service of the 
master after he has come of age, amounts to noth¬ 
ing more than a contract for employment on the 
part of the apprentice,21 and he may recover for 
services rendered .22 Under the rule that an infant 
may bind himself by a contract for necessaries, such 
contracts have been held binding on an infant after 
majority.23 Xhe master is concluded by .the recital 
in the indentures as to the age of his apprentice. As 
to the infant, however, such recital is only prima 
facie evidence and may be rebutted, as discussed in 
§ 9 b (3). Where no different arrangement is made 
and the apprentice continues in the service after 
reaching majority, the provisions of the indenture as 
to the character of the service to be rendered and 
as to payment, instruction, etc., are regarded as con¬ 
tinuing in force.24 

c. Death of Master 

The death of the master usually serves to terminate 
an apprentice relationship. 

It has been held that an indenture of apprentice¬ 
ship does not survive the death of either party.25 
In the absence of a provision in the contract of ap¬ 


prenticeship, or of a statute to the contrary, it is gen¬ 
erally held that an apprentice is not bound to serve 
the master’s administrator or executor on the mas¬ 
ter’s death.26 

Covenants by the master to teach the apprentice a 
trade and other covenants based on the peculiar 
skill of the master or confidence in him are personal 
with the master and die with him,27 but his represen¬ 
tatives are bound to perform every other covenant 
contained in the indenture.28 

Statutes may require the apprentice to serve a 
new master after the death of the master named 
in the contract of apprenticeship,29 although in some 
cases the consent of the person who bound out the 
apprentice is necessary .20 

d. Misconduct 

(1) Of master 

(2) Of apprentice 

(1) Of Master 

An apprentice may terminate the relationship, where 
the master has violated his covenants of indenture. 

The apprentice will be justified in quitting the mas¬ 
ter’s service, thereby putting an end to the contract 
of apprenticeship, where the master treats him cruel¬ 
ly,3! or compels him to perform immoral or irreli¬ 
gious acts;S2 and, in such cases, the parent or guar¬ 
dian will have a good defense to a suit on his cove¬ 
nants brought by the master for a breach thereof by 
reason of the abandonment of the service by the 

apprentice.23 

(2) Of Apprentice 

Where authorized by statute or indenture, the ap- 
prenticeship may be terminated by the master because 
of the apprentice's misconduct. 

An apprenticeship cannot be terminated by the 
master, of his own motion, on the ground of the 
misconduct of the apprentice,24 unless such action 


le. People V, Weissenbach, 60 N.T. 
385. 

17- N.T.—Johnson v, Dodd, 56 N.T. 
76. 

Vt.—^Hudson V. Worden, 39 Vt. 382. 

18. Walton v. Atchison, etc., R. Co., 
101 N.W. 506, 131 Iowa 423 —i C.J. 
p 1450 note 6. 

1^ Hudson V. Worden, 39 Vt 382— 
4 C.J. p 1450 note 7. 

20 . Walker v. Chambers, 5 Del. 311 
—i C.J. p 1450 note 8. 

21. Walton V. Atchison, T. & S. P. 
R. Co., 101 N.W. 506, 131 Iowa 423. 

22. Kuhlman v. Blow, 31 Tex. 628. 


23. Pardey v. American Ship-Wind¬ 
lass Co., 37 A. 706, 20 R.I. 147, 78 
Am.S.R. 844—4 C.J. p 1450 note 10. 

24. Walton v. Atchison, etc., R. Co., 
101 N.W. 506, 131 Iowa 423, 

25. In re Schrum's Estate, 90 Pa. 
Super. 554. 

28. Danton v. Haas, 198 P. 818, 52 
Cal.App. 87—4 C.J. p 1450 note 16. 

27. Hennessey v. Deland, 110 Mass. 
145—4 C.J. p 1439 note 82, p 1451 
note 20. 

28. Conn.—^Eastman t. Chapman, 1 
Day 30. 

Ky.—Cochran v, Davis, 5 Litt 118. 
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I N.C.—Goodbread v. Wells, 19 N.C. 
476. 

4 C.J. p 1451 note 21. 

29. Shoppard v. Kelly, 18 S.C.Law 
93—4 C.J. p 1451 note 19. 

30. Phelps V. Culver, 6 Vt 430. 

31. Cannon v. Davis, (D.C.) 5 F.Cas, 
No.2,385, 1 Cranch C.C. 457—4 C.J. 
p 1452 notes 34, 35. 

32. Warner v. Smith, 8 Conn. 14—4 
C.J. p 1452 note 36. 

33. Conn.—Warner v. Smith, supra. 
Ky.—McGrath v. Herndon, 4 T.B.Mon. 

480. 

4 C.J. p 1452 note 37. 

314 . Bradley v. Perkins, 101 N.W. 583, 
138 Mich. 356—4 C.J. p 1452 note 38. 
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is authorized by statute,^5 or by the terms of the 
indenture.S^ 

The mere abandonment of service by the appren¬ 
tice does not avoid the apprenticeship, and a mas¬ 
ter cannot, without leave of court, release himself 
from his obligation to maintain and educate the ap- 
prentice.^*^ 

e. Proceedings to Discharge or Set Aside the 
Indenture 

Where methods of discharging an indenture of ap¬ 
prenticeship are provided, they must be substantially fol¬ 
lowed. 

Methods of discharging or setting aside an inden¬ 
ture of apprenticeship are enumerated by statutes, 
which must be substantially observed. 

Grounds of relief. Where indentures of appren¬ 
ticeship fail to contain requirements made obliga¬ 
tory by statute, they will be set aside on the applica¬ 
tion of the apprentice.38 The relation may also be 
dissolved by order of court on the ground of the mas¬ 
ter's cruelty,39 immorality,interference with the 
apprentice's religious duties,^! or other misconduct,^^ 
or of the misbehavior of the apprentice.'^^ 

Jurisdiction, Jurisdiction to discharge or set aside 
indentures of apprenticeship is generally conferred 
by statute upon a particular court or courts.^^ 

Who may institute. As a general rule, proceed¬ 


§ 12 

ings to discharge or set aside indentures of appren¬ 
ticeship can be instituted only by a party to the in¬ 
denture, ^ 5 and since, prima facie, the right of ac¬ 
tion to set aside an indenture is in the father of the 
child, an action is not well brought by the mother, 
unless she avers facts showing that she is entitled to 
suc.'^s 

Form of proceeding. The usual and proper mode 
for the release of an apprentice from his indentures 
is by a writ of habeas corpus,^*^ and such action 
should be brought in the name of the apprentice, 
not in that of his father,^^ unless the statute provides 
otherwise.^^ Summary proceedings will not be en¬ 
tertained where the contract is made and the par¬ 
ties reside in another state.50 

Notice to master. In proceedings by an appren¬ 
tice against his master to be discharged from serv¬ 
ice, the master should have notice.5i 

Rebinding by court. The court, in discharging an 
apprentice, may, in certain cases, order him to be 
bound to a new master.52 

Review, It has been held in some cases that an 
appeal does not lie from an order discharging an ap¬ 
prentice,52 but in other jurisdictions an appeal is 
expressly allowed by statute.54 

Effect of discharge. The discharge of an appren¬ 
tice by a court does not affect the validity of the 
indentures as to services rendered prior thereto,55 


n. RIGHTS AND MABILITIBS OP PARTIES 


§ 12. In General 

The rights and liabilities of the parties to an inden¬ 
ture of apprenticeship are defined fay the covenants con¬ 
tained therein. 

The rights and liabilities of the parties to an in¬ 


denture of apprenticeship are defined by the terms 
of the covenants contained therein, and as a rule 
a party is liable only on his personal covenants,®® 
although such liability may be limited by expres¬ 
sions within the covenant®^ The contract is bind- 


35. Powers v. Ware, 2 Pick. (Mass.) 
451. 

36. Walton v. Atchison, T. & S. F. 
R. Co., 101 N.W. 506, 131 Iowa 423 
—4 C.J. p 1452 note 40. 

37. Cockran v. State, 46 Ala. 714. 

33. Hazzard v. Cashall, 4 Del.Ch. 30 

—4 C.J. p 1453 note 44. 

39. Cannon v. Davis, (D.C.) 5 P.Cas. 
No.2,385, 1 Cranch C.C. 457—4 C.J. 
p 1453 note 45. 

4(X Com. V. St. German, 1 Browne 
(Pa.) 24. 

41. Com. V. Parley, 3 Pa.L.J.R. 49, 
4 Pa.D.J. 396 —i C.J. P 1453 note 47. 
43. Com. V. Dodge, 6 Wkly.N.C. (Pa.) 

214—4 C.J. p 1453 note 48. 

43l Powers v. Ware, 2 Pick. (Mass.) 

451 —i C.J. p 1453 note 49. 

44 Cannon v. Davis, (D.C.) 6 P.CJas. 


No.2,385. 1 Cranch C.C. 457—4 C. 
J. p 1453 note 50. 

45w Conn.—^Penn v. Bancroft, 49 
Conn. 216. 

N.J.—^Ackerman v, Taylor, 9 N.J.Law 
65. 

4 a Owens v. Prager, 21 N.E. 1115, 
119 Ind. 532. 

The mother of a hastard, consent¬ 
ing to apprenticeship, cannot recov¬ 
er the child on habeas corpus, unless 
the welfare of the child requires It.— 
McCafCerty v. Kline, 21 Pa.Dist. 1017. 

47. Cannon v. Stuart, 8 DeL 223— 
4 C.J. p 1453 note 53. 

40 . Ky.—^McDaniel v. McGowen, 3 T. 
B.Mon. 9. 

N.J.—^Ackerman v. Taylor, 9 N.J.Law 
65. 

49 . Lammott v. Maulsby, S Md. 5. 
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50. Reiss V. Plicque, 86 N.Y.S. 704, 
42 Misc. 350. 

51- Broadwell v. Everett, 6 J.J. 
Marsh.(Ky.) 603. 

52. Gusty V. Diggs, (D.C.) 11 P.Cas. 
No.5,878, 2 Cranch C.C. 210—Smith 
V. Elwood, (D.C.) 22 P.Cas.No.l3,- 
042, 4 Cranch C.C. 670. 

53. Mass.—Smith v. Hubbard, 11 
Mass. 24. 

S.C.—Carmand v. Wall, 17 S.C.Ii. 209. 
4 C.J. p 1454 note 67. 

54- Lammott v. Maulsby, 8 Md. 5. 
55. Schermerhorn v. Hull, 13 Johns. 
(NT.) 270. 

66 . Balch v. Smith, 12 NH. 437 —i 
C.J. P 1433 note 13. 

57. Van Dorn v. Young, 13 Barb.d^f. 
Y.) 286. 
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ing* on both parties, and neither has a right to de¬ 
mand more than is provided therein.58 Where one 
party sig^s in a representative capacity, he will be 
held to be individually and personally liable upon the 
covenants.59 

§ 13. Master 

The master is in general bound to perform all of his 
covenants contained in the indenture. 

As a general rule, the master is bound to perform 
all the covenants on his part contained in the in¬ 
denture.®® 

The master may be liable for injuries to third per¬ 
sons caused by the apprentice in the course of his 
employment.®^ 

§ 14. — Custody and Control of Appren¬ 
tice in General 

The master Is entitled to the custody of his appren¬ 
tice. 

It is well settled that the master is entitled to the 
custody of his apprentice.®^ This may be so even 
though an indenture of apprenticeship may be void 
as such, since the welfare of the child is the primary 
consideration as regards the matter of custody.®^ 
A runaway apprentice may be retaken by the master 
wherever found,®4 and, in a proper case, the courts 
will interfere and restore an absconding apprentice 
to the custody of his master.®® Accordingly, where 
such custody is wrongfully withheld from the mas¬ 
ter, he may have a writ of habeas corpus to enforce 
his right.®® 

Limited to jurisdiction where apprenticed. The 
master’s right to the custody of his apprentice must 
ordinarily be exercised within the jurisdiction where 
the contract is executed, and the master has no right 
to compel the apprentice to remove to another juris¬ 


diction.®*^ The removal of the apprentice beyond the 
state is a sufEcient ground for the release of the ap¬ 
prentice, unless he consents to the removal, as dis¬ 
cussed in § 11, and is also a breach of the master’s 
contract and subjects him to an action for damages;®® 
and it follows that the master has no remedy for the 
refusal of the apprentice to continue to serve him.®® 

Removal of master from jurisdiction. The re¬ 
moval of a master from the jurisdiction in which a 
minor has been apprenticed to him is a breach of 
his contract, for which he will be held liable, even 
though he offers to take the minor with him.*^® 

§ IS. - Support and Instruction 

a. Care and maintenance of apprentice 

b. Instruction of apprentice 

a. Care and Maintenance of Apprentice 

It is the master’s duty to care for, and maintain, an 
infant apprentice. 

Unless it be otherwise stipulated in the indenture 
of apprenticeship, a master is placed in loco parentis 
and is subject to the same obligations as the father 
with reference to the care and maintenance of the 
infant apprentice.^! It is, therefore, his duty to fur¬ 
nish the apprentice such food, clothing, and shelter 
as shall be reasonable under the circumstances,'^^ to 
be careful of the health of his apprentice,*^® and to 
supervise his religious activities during infancy.*^^ 
A failure to comply with the provision for care and 
maintenance exposes a master to a suit for breach 
of such covenant and to the damages resultant there¬ 
from.*^® In the absence of express stipulations to 
the contrary, he must support the infant in sickness 
as well as in health.*^® Accordingly, he is bound, 
during the illness of his apprentice, to provide him 
with proper medicines and medicaLassistance.77 It 


58i. Lepan v. MacKinnon Boiler, etc.. 

Co., 144 N.W. 693, 178 Micli. 18. 

5®. Fowler v. Hollenbeck, 9 Barb.(N. 
T.) 309—4 C.J. p 1433 note IS [b]. 

60. Cann v. Williams, 8 Del. 78—4 C. 
J. p 1433 note 15. 

61- Sherwood v. Fischer, 8 Hun (N. 

Y.) 606 —i C.J. P 1433 note 17. 
ea. Com. V. Harrison, 11 Mass. 63— 
4 C.J. p 1433 note 18. 

63. Anderson y. Youngr. 32 S.H. 448, 
54 S.C. 388, 44 L.R.A. 277. 

64. N.C.^—Beard v. Hudson, 61 H.C. 
18®. 

Pa.— Com. v. Kerr, Add. 324. 

65 ^ Bo^er V. Cummines, (D.C.Pa.> 
3 F.Ca«.No.l,684—4 C,J. p 1433 note 
20 . 

'C^!XL*'v. Beck, 1 Bk-owne (Pa.) 
277—4 C.J. p 1433 note 21. , 


67. Coffin V. Bassett, 2 Pick. (Mass.) 
367—4 C.J. p 1433 note 22. 

68 . Vickere v. Pierce, 12 Me. 316—4 
C.J. p 1434 note 24. 

69. Vickere v. Pierce, supra. 

TO. Walters v. Morrow, 6 Del, 527— 
4 C.J. p 1439 note 83. 

71. Pa.—Com. v. Bowen, 5 Phila. 
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Va.—^Easley v, Craddock, 4 Rand. (25 
Va.) 423. 

4 C,J. p 1437 note 62. 

72; Taylor v. Hutchinson, 3 N.J.Law 
508—4 C.J. p 1437 note 63. 

73. Ayer v. Chase, 19 Pick. (Mass.) 
556. 

74. Com. V. Farley, 3 Pa.L.J.R. 49, 
4 Pa.L.J. 396—4 CJ. p 1437 note 62 
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75. Mass.—Powers v. Ware, 4 Pick. 
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N.C. 155. 

76 Caden v. Farwell, 98 Mass. 137 
—^Powers V. Ware, 2 Pick.(Mass.) 
451—4 C.J. p 1437 note 64. 

Express stipulation, g’ovems 
A proviso in the indenture, follow¬ 
ing the master’s covenants, to the ef¬ 
fect that the minor should continue 
to be a healthy boy, was held to re¬ 
lieve the master from the obligation 
to maintain the apprentice where, 
by an accident, he became permanent¬ 
ly disabled for any bodily labor.— 
Glidden v. Unity, 33 N.H. 671. 

77. Easley v. Craddock, 25 Va. 423 
—4 C.J. p 1438 note 65. 

Agreement by apprentice to provide 
medicine 

A covenant on the part of the ap¬ 
prentice to pay the master for all 
physic and attendance of physicians 
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has been held, however, that the master is not lia¬ 
ble, without special contract, for medical aid, where 
it was not rendered at his request or under his roof.'^S 

Liability of personal representative or heir. Ac¬ 
cording to the weight of authority, the executor or 
administrator will be bound by the master’s cove¬ 
nant for the support and maintenance of the ap- 
prentice.'^^ It has been held, however, that from 
the nature of the contract of apprenticeship the cove¬ 
nant to support must be limited to the time of service 
and ceases when that ends.^O 

b. Instruction of Apprentice 

The master is bound by his covenants to educate the 
apprentice, both generally and in his trade or profession. 

The covenant on the part of the master to educate 
the apprentice, as to teach him to read and write, im¬ 
poses merely the duty faithfully to exercise the means 
necessary to effectuate such object and where the 
failure to perform such covenant arises by reason 
of the incapacity of the apprentice to acquire the 
knowledge which the master has stipulated to impart 
or cause to be imparted to him, no recovery can be 
had for the breach thereof.^^ It has been held that, 
where the indenture contains a covenant to educate 
the apprentice, the master’s personal representative 
will be bound thereby on the master’s death,^^ but the 
contrary view has also been taken.^^ 

Instruction in trade or profession. The master’s 
duty to instruct the apprentice in a trade or profes¬ 
sion is usually a matter of express covenant in the 
indenture of apprenticeship, and the master will, of 
course, be bound thereby.^S Where one is bound as 
an apprentice to learn a trade, the relationship thus 
created imposes, it seems, on the master the duty of 
instructing him therein and where an infant is 
bound out by an order of court, it has been held that, 
although there is no indenture, the law raises an 
implied promise on the part of the master to teach 
the apprentice according to the terms of that or- 
der.S7 The doctrine has been laid down that a cove¬ 


§ 16 

nant to teach an apprentice an art and mystery binds 
a master to make the apprentice as good a workman 
in the trade as those generally are who have regu¬ 
larly learned it.®^ It has been held that the mas¬ 
ter’s covenant to instruct the apprentice in a cer¬ 
tain trade is not fulfilled by keeping him employed 
in a subordinate branch thereof, but that the duty 
devolves on the master to teach the whole trade in 
all its branches,S9 unless a distinct brand of the trade 
is stipulated for instruction in the indenture of ap¬ 
prenticeship.^® Such a covenant on the masters 
part to teach is not an absolute undertaking that the 
apprentice shall learn the trade or profession even 
though he is of sufficient capacity,but it binds him 
to use all necessary and reasonable means to impart 
to the apprentice such instruction,and is a cove¬ 
nant that the master will faithfully, diligently, and 
skillfully instruct him and act toward him in the 
matter of coercion as an ordinarily prudent and 
sensible parent would act toward his own child.®^ 
However^ where the time for learning the trade is 
too limited, the master is excused from fully teaching 
the apprentice a trade, as he covenanted to do,®^ 
although the master has the whole term of the ap¬ 
prenticeship in which to perform his stipulation to 
teach the apprentice.®^ 

As has been noted in § 11 c, it is the common-law 
rule that a covenant on the part of a master to 
teach the apprentice a trade or profession is per¬ 
sonal and dies with the master. 

§ 16. — Services and Earnings 

a. Services and compensation 

b. Earnings 

a. Services and Compensation 

The master has the right to his apprentice's services 
within the requirements of the indenture and may be 
bound by a covenant to compensate the apprentice for 
such services. 

As a general rule, the master has a right to the 
services of the apprentice, unless he consents that 


and surgeons that he might require 
during the term was declared binding 
and enforceable against the father of 
the apprentice who had so covenant¬ 
ed, although In the particular case 
the declaration of the master was 
held insufficient, as it did not show 
that he had fully performed his own 
covenants.—Wright v. Tuttle, 4 Day 
(Conn.) 313. 
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118—4 c.J. p 1438 note 67. 

SO. Cal.—Danton v. Haas, 198 P. 818, 
52 CaLApp. 87. 


N.J.—^Petrie v. Voorhees, 18 N.J.Bq. 
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the apprentice shall perform services for another.^® 
Damages are recoverable by the master, in an ac¬ 
tion for breach of the covenant for service, only 
for the time during which he was entitled to the serv¬ 
ice of the apprentice,and when the action is 
brought before the expiration of the term, damages 
are not assessable beyond the beginning of such ac¬ 
tion. 

No services can be required of the apprentice 
other than those expressly or impliedly contracted 
for,although, where an apprentice covenants to 
perform additional labor when required, he is lia¬ 
ble for such additional labor as may be reasonable 
under the contract but it has been held that he 
cannot recover from his master for extra work done 
by him during the term of his apprenticeship, even 
though there has been an express promise by the 
master to pay for it.^ Evidence of a custom for 
apprentices to do other work about the shop is ad¬ 
missible on an issue as to whether or nojt the ap¬ 
prentice had been put to work not in the line of his 
employment.3 

Making up lost time. An apprentice may be com¬ 
pelled to serve, after the expiration of his term of 
service, the number of days lost by reason of his 
absence without his master’s consent and on his 
refusal to obey an order of court directing him to 
make up such time, he may be punished for con- 
tempt^ 

Compensation. A master is bound by a covenant 
to pay wages to the apprentice, and for a breach 
thereof an action will lie.® Where services have been 
rendered under a void or voidable indenture, it has 
been held in some cases that the apprentice may not 
recover their value on a quantum meruit but in 
other cases recovery has been allowed.® 

b. Earnings 

The master Is entitled to the earnings of his appren¬ 
tice, unless obtained in an outside service with the mas- 
ter'$ consent. 


From the fact that the master is entitled to the 
services of his apprentice, it follows that ordinarily 
he is also entitled to the earnings of the apprentice. 
His personal representatives are not, however, en¬ 
titled to receive the earnings of the apprentice accru¬ 
ing after the master’s death, but before the expi¬ 
ration of the term, where the contract of appren¬ 
ticeship does not extend to the executors or admin¬ 
istrators.® 

Where an apprentice, with his master’s consent, 
enters on a substituted service, so that he is placed 
out of the master’s control and instruction, he, and 
not the master, will be entitled to the earnings,!^ 
but where an apprentice is employed by a third per¬ 
son without the knowledge or consent of the mas¬ 
ter, the latter is, as a rule, entitled, in an action of 
assumpsit, to recover the value of his earnings 
against the employer.i^ It is a good defense to an 
action by the master to recover the value of the 
services of a minor, whom he claims as his ap¬ 
prentice, against one who has employed him dur¬ 
ing the term, that the contract of apprenticeship 
is in valid,13 but the mere fact that the apprentice 
has already been paid for his services without the 
knowledge or default of the master affords no de¬ 
fense to such an action.i® Ignorance of the exist¬ 
ence of the apprenticeship is not a defense to an ac¬ 
tion by the master to recover the value of services 
rendered by his apprentice to defendant.!^ 

Extraordinary services. It has been held that the 
master is not entitled to the extraordinary earnings 
of his apprentice, which are produced by his labor 
when not employed in his master’s service, and which 
do not interfere with the profits the master may 
legitimately derive from his service.!® Thus, it has 
been held that the master is not entitled to salvage 
earned by an apprentice,!® and bounty money to 
vrhich an apprentice has become entitled by enlist¬ 
ment as a soldier cannot be claimed by his master.!^ 
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§ 17. - Misconduct and Chastisement 

The master has a duty to govern his apprentice's de¬ 
portment and moderateiy to correct any misconduct. 

It is the duty of the master at all times to look 
to the apprentice’s deportment and to restrain him 
from vicious courses,and he may use moderate 
correction in case of misconduct on the apprentice’s 
partji^ in the same manner as a father correcting his 
child.2^ The master’s right of chastisement, how¬ 
ever, is a mere personal right which may not be dele¬ 
gated furthermore, it is limited to cases of mis- 
conduct,22 and in no event should it be exercised in 
a wanton or cruel manner.^S Where excessive pun¬ 
ishment is administered, the master stands liable to 
the apprentice for any damage sustained.24 Magis¬ 
trates have authority under some statutes to punish 
offending infant apprentices at the instance of the 
master,25 the proceeding being intended as a sum¬ 
mary for enforcing the contract against the appren¬ 
tice 6 but such summary proceedings are merely 
cumulative, and the master has his remedy also by 
suit on the covenants of the indenture.27 

§ 18. — Restoration of Apprentice to Mas¬ 
ter 

A master has the right to retake his runaway ap¬ 
prentice wherever he may be found. 

The master, or any person with authority from 
him, has the right to retake a runaway apprentice 
wherever he may be found.28 A master may seek 
the aid of a court of competent jurisdiction in re¬ 
storing to his possession an apprentice, who is a 
runaway at the time of the application,29 since the 
law will not sustain or sanction an apprentice in ab¬ 
sconding whenever he desires.^O The master’s right 
to the return of his apprentice is especially justified, 
when the apprentice himself consented to the rela¬ 
tionship and accepted both educational and trade 
training. 31 

la. Com. V. Conrow, 2 Pa. 402. 

Id. State V. Dickerson, 3 S.E. 687, 98 
JSr.C. 708—4 C.J. p 1434 note 27. 

2a McKniffht v. Hogg, 5 S.C.L. 44. 

21. People V. Philips, 1 Wheel.Cr. 

(ISr.T.) 155. 

22. People V. Sniffen, 1 Wheel.Cr.(N. 

T.) 502. 

20. State V. Dickerson, 3 S.E. 687, 98 
N.C. 708—4 C.J. p 1434 note 30. 

24. Creech v. Creech, 3 S.B. 814, 98 
N.C. 155—4 C.J. p 1434 note 30 [a]. 

25. McKnight v. Hogg. 6 S.C.D. 44— 

4 C.J. p 1434 note 31. 
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§ 19. - Personal Injuries to Apprentice 

A master may recover for disabling injuries to his 
apprentice. 

A master may maintain an action, per quod servi- 
tium amisit, for injuries to his apprentice, where they 
cause disability, either partial or total.32 

§ 20. Apprentice 

Although the apprentice cannot bind himself by cove¬ 
nants for service, he Is bound to conduct himself toward 
his master respectfully, obediently, and faithfully. 

The apprentice is bound to conduct himself re¬ 
spectfully toward his master, to obey his lawful com¬ 
mands, and to be faithful in the service,33 regard¬ 
less of the fact that the indenture contains no cove¬ 
nants to this effect on his part.3*i 

Adult apprentice. An adult binding himself as an 
apprentice is bound by his covenants in the inden- 

ture.35 

Infant apprentice. An infant apprentice may, on 
coming of age, maintain an action against the mas¬ 
ter on the latter’s covenants in the contract of ap- 
prenticeship.33 An apprentice is entitled to recover 
for the wrongful acts of his master, whereby the 
apprentice is prevented from obtaining other employ¬ 
ment following discharge by his master.37 The rule 
that a minor cannot bind himself by his covenants 
for service in an indenture of apprenticeship, and 
that no action thereon will lie against him, is gen¬ 
eral and well settled,3 3 but it has been held that an 
infant apprentice will be bound by such covenants,39 
unless they are shown to be unreasonable, as the con¬ 
tract of apprenticeship is presumably one for his 
benefit.40 

§ 21. -Recovery of Premium Money 

Where there has been a partial failure of considera¬ 
tion on the master's part, a recovery of a pro rata share of 
the premium money will be allowed. 

Although there is apparently no American au¬ 
thority on the subject, it would seem to be the rule 

35. Com. V. sturgeon, 2 Browne 
(Pa.) 205—4 C.J. p 1440 note 88. 

36. Cann v. Williams, 8 Del. 78—4 
C.J. p 1440 note 89. 

37. Blumenthal v. Shaw, (Del.) 77 
P. 954, 23 C.C.A. 590. 

38. Clark v. Goddard, 39 Ala. 164, 84 
Am.D. 777—4 C.J. p 1440 note 90. 

33. Ark.—W^’ocdrufE v. Logan, 6 Ark. 

276. 42 Am.D. 695. 

Md.—^Wilhelm v. Hardman, 13 Md. 
140. 

Ohio.—^Berry v. Wallace, Wright 657. 
4 C.J. p 1440 note 91. 

4a Woodruff V. Logan, 6 Ark. 276, 

277, 42 Am.D. 695—4 C.J. P 1440 
note 92. 


26:. Com. v. Sturgeon, 2 Browne 
(Pa.) 205—4 C.J. p 1434 note 32. 

27. Berry v. Wallace, Wright (Ohio) 
657. 

23. Com, V. Kerr, Add.(Pa.) 324. 

29- Beard v, Hudson, 61 N.C. 180. 
sa Com. V. Linker, 8 Phila.(Pa.) 455. 

31. Boaler v. Cummines, (D.C.Pa.) 
3 F.Cas.No.l,5S4. 

32. Ames v. Union R. Co., 117 Mass, 
541, 19 Am.R. 426—4 C.J. p 1437 
note 58. 

33. Com. V. Bowen, 5 Phila.(Pa.) 220. 

34. Studer v. Glenn, (D.C.) 23 F.CJas. 
No.l3,55S, 3 Cranch C.C. 650. 
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that, where there has been a partial failure of con¬ 
sideration on the part of the master, a recovery of a 
pro rata share of the premium money paid for the 
apprentice will be allowed.^i 

§ 22. Parent or Other Binder Out 

A parent or other binder out is entitled to suCi or may 
be sued, on any covenants on his part or in his favor in 
the indenture of apprenticeship. 

Where the father joins with the apprentice in the 
execution of an indenture, he may, in the absence 
of statutory provisions to the contrary, maintain an 
action for breach of covenant on the part of the 

master.42 

The rule exists that, where a contract of appren¬ 
ticeship contains personal covenants on the part of 
the father with the master, the father is liable for a 
breach thereof.^3 a parent may bind himself in an 
indenture by afilixing thereto his signature and seal, 
although there are no express words of covenant 
binding on him;^^ but he may limit his obligation by 
provisions in the indenture xhe general rule pre¬ 
vails, although the indenture is not signed by the ap¬ 
prentice, and is, as a consequence, not binding on 
him but where it clearly appears that the parent 
has become a party to the indenture merely for the 
purpose of giving his consent to the apprenticeship, 
as required by statute, he is not liable for any breach 
of covenant on the part of the infant^^ 

Of guardian. Persons in loco parentis, who sign 
the indenture merely to show their consent, are not 
liable for the failure of the apprentice to perform the 
stipulated services but, where they personally 
covenant that the latter shall perform the stipulated 
services, they will be liable in case of a breach of the 
covenant by the apprentice.^^ 

Of poor officers. Poor officers binding out chil¬ 
dren as apprentices are the proper parties to main¬ 
tain actions on the covenants contained in the dif¬ 
ferent contracts,and habeas corpus has been held 


to lie to secure the custody of the persons of children 
over whom they have jurisdiction.A defective in¬ 
denture bars a poor officer from maintaining an ac¬ 
tion against the master for a breach of covenant52 

§ 23. Effect of Void or Voidable Indenture 

a. Rights and liabilities of apprentice 

b. Rights and liabilities of other parties 

a. Eights and Liabilities of Apprentice 

(1) Void contract 

(2) Voidable contract 

(1) Void Contract 

Some Jurisdictions hold a contract of apprenticeship, 
which is defective on account of nonconformance with 
the statute, to be void as to the apprentice. 

A contract of apprenticeship, defective on account 
of not conforming to the statute under which it is 
made, is held void as to the apprentice in some juris- 
dictions.53 Under such a rule, if an apprentice fails 
to sign an indenture and his signature is required by 
statute, the indenture is void as to him;54 while a 
failure on the part of a guardian to give the consent 
required by statute, makes such contract void.^® 
However, while the parties continue in the perform¬ 
ance of the indenture, the relation of apprenticeship 
exists de facto. 5 6 

(2) Voidable Contract 

other Jurisdictions hold a contract of apprenticeship, 
which does not comply with the statute, to be voidable 
only. 

In some jurisdictions, notwithstanding noncompli¬ 
ance with the statute, the contract is not void as to 
the minor apprentice, but voidable only.57 The 
avoidance of a voidable indenture by an apprentice 
does not render the instrument void ab initio, but 
it is a subsisting indenture until avoided, and the 
apprentice cannot, after avoidance, sue for money or 
property advanced or labor performed by him imder 
the void instrument.®^ 


41. Es p. Sandby, 1 Atk. 149, 26 Re¬ 
print 97—4 C.J. p 1440 notes 93- 
96, p 1441 notes 97-2. 

42. Caden v. Farwell, 98 Mass. 137— 
4 C.J. p 1441 note 6. 

43. Woodrow v. Coleman, (D.C.) 30 
P.Cas.No.17,982, 1 Cranch C.C. 171 
—4 C.J. p 1441 note 3. 

44. Bull V. Follett, 5 Cow.CN.T.) 170 
—4 C.J. p 1441 note 3 [a], 

45. Van Dorn v. Young, 13 Barb.(N. 
Y.) 286—4 C.J. p 1441 note 3 Cb], 

46. Anderson v. Young, 32 S.E. 448, 
64 S.C. 388, 44 L.R.A. 277—4 C.J. p 
1441 note 4. 


47. Woodruff v. Corey, 3 N.J.Law 129 
—4 C.J. p 1441 note 5. 

48. Blunt V. Melcher, 2 Mass. 228— 
4 C.J. p 1441 note 7. 

49. Clement v. Wheeler, 2 Root 
(Conn.) 466—4 C.J. p 1442 note 8. 

5ft Bullock V. Sebrell, 6 Leigh (33 
Va.) 560—4 C.J. p 1442 note 9. 

51. Lowndes County v. Leigh. 13 So. 
854, 69 Miss. 754. 

52. Poindexter v. Wilton, 3 Munf. 
(17 Va.) 183. 

53. Ford v. MeVay, 55 Ill. 119—4 C. 
J. p 1442 note 11. 

54. Anderson v. Young, 32 S.B, 448, 
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54 S.C. 388, 44 L.R.A. 277—4 C.J. p 
1442 note 11 [b]. 

55t Guthrie v. Murphy, 4 Watts 
(Pa.) $0. 28 Am.D. 681. 

56. Nickerson v. Easton, 12 Pick, 
(Mass.) 110—4 C.J. p 1442 note 12. 

57. Del.—^Luhy v. Cox, 2 Del. 184. 
Mass.—^McDonald v. Sargent, 51 N.B. 

17, 171 Mass. 492. 

4 C.J. p 1442 note 13. 

68 . Bloomfield Tp. Overseers of Poor 
V. Acquackanunck Tp. Overseers of 
Poor, $ N.J.Law 257. 

58. Harney v. Owen, 4 Blackf.(Ind.) 
337, 30 Am.D. 662—4 C.J. p 1442 
note 18 [b] (2), 
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Particular indentures. Contracts oi apprentice¬ 
ship have been held to be voidable at the instance of 
the apprentice, where they were not by indenture in 
two parts, as required by statute.®® An indenture 
which omitted the age of the apprentice, although the 
statute directed that it should be inserted therein, was 
not void, but only voidable,and a stranger to the 
indenture cannot take advantage of the omission to 
insert the age of the apprentice.®^ A master who 
fails to record an indenture of apprenticeship, as 
directed by statute, cannot take advantage of his own 
laches to avoid his covenants, but the instrument is 
voidable only at the option of the apprentice.®® 

Means of avoidance. Any act of a minor clearly 
showing his intention not to be bound by the inden¬ 
ture is a sufficient avoidance.®^ Accordingly, the act 
of an apprentice in leaving his service, under cir¬ 
cumstances indicative of an intention to avoid the 
contract, will constitute a good avoidance;®® but 
some formal act on the part of the apprentice and 
notice to the master of an intention to dissolve the 
contract are essential, and a mere leaving of the 
master’s emplo 3 niient is not sufficient.®® 

Ratification or repudiation. A contract of appren¬ 
ticeship, not conformable to statute, may be ratified 
by the minor on reaching majority,®7 or he may 
disaffirm it.®® 

Habeas corpus to secure release. An apprentice 
who is held under a defective indenture may secure 
his release by habeas corpus proceedings.®® 

b. Rights and Liabilities of Other Parties 

A contract of apprenticeship, not executed in accord¬ 
ance with statutory requirements, has been held void as to 
all parties, but contrary authority exists. 

In some cases, it has been held that a contract of 
apprenticeship, not executed in accordance with stat¬ 
utory requirements, is void as to all parties;*^® but, 
in others, it has been held that, although the contract 


is void or voidable as to the minor apprentice, it is 
good as a common-law contract and binding on the 
other parties thereto, if it satisfies the requirements 
of the common law**^^ 

§ 24- -Part Performance 

Partial performance under a defective indenture 
serves to render either master or apprentice liable for the 
benefits received. 

Where an apprentice performs the stipulated serv¬ 
ices under a defective indenture, the master is liable 
on his covenants contained therein.’^^ Where an ap¬ 
prentice, serving under a voidable contract, termi¬ 
nates the contract by leaving the service without 
cause a long time before the end of the term, the 
master may recover a reasonable compensation for 
the instruction given.73 

§ 25. Actions for Breach of Contract 

a. Remedy 

b. Defenses 

c. Pleading and evidence 

d. Damages 

a. Remedy 

The usual breach of contract remedies may be used In 
the case of broken covenants of apprenticeship inden¬ 
tures. 

Those remedies which lie in other cases of breach 
of contract may also be used in the case of broken 
covenants of indentures of apprenticeship;'!^^ and 
where statutes have been enacted providing special 
remedies, these are generally merely cumulative and 
do not preclude recourse to the ordinary forms of 

action.’® 

Parties. As a rule, only those who are parties 
to the covenants and who are sui juris should sue 
or be sued,’^® although an infant may sue, on reach¬ 
ing his majority, in his own name for a breach of 
covenant and in some cases it has been held that. 


60. Brown v, Whittemore, 44 N.H. 
369—^Page v. Marsh, 36 N.H. 305— 
4 aj. P 1443 note 14. 

61. Francis v. Thompson, Tapp. 
(Ohio) 289. 

62. Heinecke v. Rawlings, (D.C.) 11 
F.Cas.No.6,326, 4 Cranch C.C. 699. 

63. Haher v. Heis, Wright (Ohio) 19. 

64. Brown v. Whittemore, 44 N.H. 
369. 

6& Hudson v. Worden, 39 Vt. 382— 
4 C.J. p 1443 note 19. 

ea Dowd T. Davis, 15 N.C. 61. 

67. McDonald v. Sargent, 61 N.B. 17, 
171 Mass. 492. 

Oa Frazier v. Rewan, 4 S.C.I 1 . 47. 


66. N.C.—^Musgrove v. Komegay, 52 
N.C. 71. 

Pa,—Com. V. Atkinson, 8 Phila, 375. 
4 C.J. P 1443 note 22. 

7a Ala,—Bnglehardt v. Tung, 76 
Ala. 634. 

Mass.—Reidell v. Congdon, 16 Pick. 

44—^Butler v. Hubbard, 6 Pick. 250. 
4 C.J. p 1443 note 23. 

71 . Anderson v. Young, 32 S.E. 448, 
64 S.C. 388. 44 L.R.A. 277—4 C.J. P 
1443 note 24. 

72, Page v. Marsh, 36 N.H. 305—4 C. 
J. p 1444 note 25. 

Contract valid so far as executed.— 
Brooks v. Madden, 248 S.W. 603, 198 
Ky. 167. 

,11?> 


73 , .Ky.—^Hambell y. Hamilton, 3 
Dana 501. 

vt.— Squires v. Whipple, 2 Vt. 111. 

74. McGunigal v. Mong, 5 Pa. 269— 
4 C.J. P 1447 note 66 . 

Specific performance 

Both master and apprentice may be 
compelled to perform their respective 
engagements.—State ex rel. Baptist 
Hospital V. Williams, 1 La.App. 341. 

75b Putnam Mach. Co. v, Mustakan- 
gas, 128 N.E. 629, 236 Mass. 376— 
4 C.J. P 1447 note 67. 

7 a Dickinson v. Talmage, 138 Mass. 
249—4 C.J. P 1447 note 68 , 

77 . DeL—Cann v. Williams^ 6 D^. 
78. 
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where the broken covenant is for his benefit, suit 
may be brought in his name notwithstanding his in- 
fancy.*^^ 

Time for action. Actions for breach of covenants 
of indenture may be brought immediately on the 
breach, without waiting for the expiration of the 
term.*^^ 

b. Defenses 

(1) To actions by master 

(2) To actions against master 

(1) To Actions by Master 

III treatment, infancy, illness, op the permanent re¬ 
moval of the master from the jurisdiction will serve as a 
valid defense to an action by the master for breach of 
covenant. 

The existence of certain conditions will serve as a 
good defense to an action by the master for breach 
of covenant, but the claimed defense must form a 
sufficient bar to the action.so Infancy is a good plea 
in bar to an action of covenant on indentures of ap¬ 
prenticeship, si 

The illness of an apprentice, whereby he is in¬ 
capacitated from performing the services stipulated 
for in the indenture, is a valid defense to an action 
by the master for breach of covenant. ^2 

Where an apprentice leaves his master because 
of cruel and inhuman treatment, the master cannot 
recover on a covenant that the apprentice shall serve 
him faithfully, and such treatment may be inquired 
into in mitigation of damages, when suit is brought 
by the master against the guardian for loss of serv¬ 
ices. 

It is a good defense to an action by the master 
on the covenants in an indenture of apprenticeship 
that he has left the state, with intent to remain out 
of its jurisdiction, and has continued absent to the 
time of the bringing of the actiom^S 


(2) To Actions against Master 

The inability of the apprentice to learn the trade or 
receive the education offered to him, or the voluntary per¬ 
formance of the services, will serve as a good defense to 
a suit on the covenant against the master. 

The covenants in an indenture of apprenticeship 
are generally independent covenants, and, conse¬ 
quently, acts of misconduct on the part of the ap¬ 
prentice are no answer to an action brought for a 
breach of the master^s covenant to support or to in¬ 
struct and maintains® the apprentice during the term 
agreed on the indenture. Willful neglect of his work 
by the apprentice is a defense to an action for wrong¬ 
ful discharge.S7 

Incapacity of apprentice. If an apprentice is in¬ 
capable of learning the trade or mystery which the 
master has covenanted to teach him, the master is 
relieved from his covenant,S8 and the burden of 
proving this defense is on the master.S^ If the fail¬ 
ure to learn arises, not from inability, but from ob¬ 
stinacy and unwillingness, it has been held that the 
master is not excused.Where the apprentice is 
mentally incapable of acquiring the education cove¬ 
nanted for, the master is not liable on his cove¬ 
nant to teach him, if he has used means appropriate 
to that end.2i 

Voluntary labor. It is generally held that the vol¬ 
untary performance of services by a minor, under a 
voidable indenture, will bar an action by him against 
his master for the value of such services, but a de¬ 
cision to the contrary exists.®^ 

Settlement with overseers. Since courts of law 
alone are authorized to determine the amount of 
damages to which a minor, apprenticed by the over¬ 
seers of the poor, is entitled for ill treatment suffered 
at the hands of the master, an agreement between 
the overseers and the master on an amount, and a 
payment made to them, will not bar a claim against 


Me.—Vinalhaven v. Ames, 32 Me'. 229. 
pa.—^McAdams v. Stilwell, 13 Pa. 90. 

78, Bradley v, Perkins, 101 N.W. 
583, 138 Mich. 356—4 C.J. p 1447 
note 70. 

79. Stokes V. Hatcher, 4 N.J.Law 95. 
Statute of limitatioiis 

In Massachusetts all actions in 
favor of an apprentice against the 
master must he brought during the 
term of apprenticeship or within two 
years after its termination.—Johnson 
V. Gibbs, 3 N.E. 17, 140 Mass. 186. 

SO. Munden v. McDaniel, 274 N.T.S. 

278, 152 Misc. 472. 

XusufQlcieut defense 

In an action for breach of contract 


of employment of an infant, a de¬ 
fense that the infant was hired in 
Canada for an apprenticeship term of 
four years and that such contract 
was void as against the public pol¬ 
icy of New York was insufficient.— 
Munden v, McDaniel, 274 N.Y.S. 273, 
152 Misc. 472. 

81. McNight V. Hogg, 6 S.C.D. 117. 
8i2. Caden v. Farwell, 98 Mass. 137. 
83. McGrath v. Herndon, 2 T.B.Mon. 
(Ky.) 82, reversed on other grounds 
4 T.B.Mon, 480. 

84b Berry v. Wallace, Wright (Ohio) 
657. 

8&> Coffin V. Bassett, 2 Pick. (Mass.) 
357. 
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86. Charleston Orphan House v. Ma- 
gill, 25 S.C.L. 56—4 C.J. p 1448 note 
81. 

87. Lepan v. MacKinnon Boiler, #»tc., 
Co., 144 N.W, 693, 178 Mich. 18. 

88. Wright V. Brown, 5 Md, 37—4 
C.J. P 1448 note 86. 

89. Barger v. Caldwell, 2 Dana (Ky.) 
129—4 C.J. p 1448 note 87. 

sa Bell V. Walker, 50 N.C. 43—4 C. 
J. p 1448 note 88. 

91. Wyatt V. Morris, 19 N.C. 108. 

92. Potter v. Greene, 39 Hun (N.Y.) 
72—4 C.J. P 1448 note 91. 

93. Balch V. Smith. 12 N.H. 437. 
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the master by the apprentice when he becomes of 
age.^4 

Discharge ui bankruptcy. The duties of a master 
toward his apprentice, being for the most part of 
a purely personal nature, are, it has been held, un¬ 
affected by a discharge in bankruptcy.^S 

c. Pleading and Evidence 

All matters of defense, on which reliance is placed, 
.must be averred and proven. 

All matters of defense relied on must be averred 
and proven in actions for breach of covenant on in¬ 
dentures of apprenticeship.96 Where an indenture 
of apprenticeship is offered as evidence, its execu¬ 
tion must be proved as that of other deeds.^*^ In case 
of the loss of the instrument, secondary evidence of 
its contents will be authorized where its loss is suf¬ 
ficiently proved to excuse its nonproduction.^^ 

d. Damages 

The damages awarded should be such as to compen¬ 
sate the plaintiff for the actual loss caused. 

The amount of damages recoverable in an action 
predicated on the covenants of an indenture is gen¬ 
erally such as will compensate plaintiff for the ac¬ 
tual loss caused by the breach of contract and 
•where suit is brought before the term of apprentice¬ 
ship has expired, damages are usually recoverable 
only to the date of the writ;i but, in some cases, 
it has been held that damages may be recovered for 
the remainder of the term.2 

§ 26, Enticing Away or Harboring Appren¬ 
tice 

A person who entices away and harbors an appren- 
•tice subjects himself to a civil action by the master, but 
a knowledge of the apprentice relationship by the defend¬ 
ant is indispensable to a recovery. 

The enticing away and harboring of an apprentice 
will subject the person so doing to a civil action on 


§ 27 

the part of the master,^ and, in some jurisdictions, 
to a criminal prosecution.^ In such an action or 
criminal prosecution, knowedge of the apprentice¬ 
ship by defendant is an indispensable requisite to 
a recovery or conviction;® but one who continues 
to harbor an apprentice after obtaining knowledge 
of the apprenticeship to another is liable to the mas¬ 
ter, although he was ignorant of such apprenticeship 
when he first took him.® 

§ 27. — Civil Liability 

a. In general 

b. Defenses 

c. Damages 

a. In Greneral 

An action of debt may be used to recover damages 
for harboring, concealing, or enticing away an apprentice. 

An action for debt lies in some jurisdictions to 
recover a penalty given by statute for harboring, con¬ 
cealing, or enticing away an apprentice.*^ The mas¬ 
ter is not entitled to a mandatory injunction against 
one who has enticed away his apprentice and re¬ 
tains the unlawful custody of him.® 

Pleading and proof. The substance and legal effect 
of the indenture in such an action must be set out 
in the declaration^ and must be proved as alleged.^® 

b. Defenses 

(1) Invalid indenture 

(2) Abandonment of rights by master 

(1) Invalid Indenture 

The fact that an indenture is invalid and, therefore, 
not binding on the apprentice is a good defense to an ac¬ 
tion by the master. 

It is a good defense to an action against a third 
person for enticing away a minor apprentice that 
the contract is invalid as not being for the minor’s 


"94. Vinalhaven v. Ames, 32 Me. 299. 
95. Strader v. Mardis, 4 Ky.Lr. 995. 
S& Barger v. Caldwell, 2 Dana (Ky.) 
129—Strader v. Mardis, 4 Ky.L. 
995—4 C.J. p 1449 note 92. 

97. Ala.—Owen v. State, 48 Ala. 328. 
Ky.—Moore v. Ann, 9 B.Mon. 36. 

:9e. Kingwood Tp. Overseers of Poor 
V. Bethlehem Tp. Overseers of 
Poor, 13 N.J.Law 221. 

■99. Darling v. Vulcan Iron Works, 
38 P. 342, 26 Or. 405—4 C.J. p 1449 
note 95. 

:l. Waddell v. Creech, 3 S.B. 814, 98 
N.C. 155—4 C.J. P 1449 note 96. 

.2. Kuhlman v. Blow, 31 Tex 628—4 
C.J. p 1449 note 97. 


a Stout V. Woody, 63 N.C. 37—4 C. 
J. p 1445 note 46. 
aaheas corpus is not the proper 
remedy for a master to regain the 
control of his apprentice where the 
apprentice is not restrained against 
his will. In such a case, he must re¬ 
sort to an action against the person 
who harbors his apprentice,—Com. v. 
Robinson, 1 Serg.&R.(Pa.) 353—4 C. 
J. p 1445 note 46 [a]. 

4w Owen v. State, 48 Ala. 328. 

5. Munsey v. Goodwin, 3 N.H. 272— 
4 C.J. P 1446 note 48. 

6. Ferguson v. Tucker, 2 Harr.&G. 
(Md.) 182—4 C.J. P 1446 note 49. 

7 . Ill.—^Holliday v. Gamble, 18 IlL 
S5. 


Pa.—Bonnel v. Brotzman, 3 Watts & 
S. 178. 

4 C.J. p 1446 note 51. 

8, Brock V. Whittaker, 93 S.W. 623, 
29 Ky.D. 477—4 C.J. P 1446 note 52, 
Injunction will lie agrainst the of¬ 
ficers of a labor union to restrain 
them from interfering with appren¬ 
tices and enticing them to join the 
union, where it appears that the ap¬ 
prentices have agreed in their in¬ 
dentures that they will not join a 
labor union.—^Placcus v. Smith, 30 
Pittsb.Leg.J.N.S.(Pa.) 129. 

9. Ferguson v* Tucker, 2 Harr.&G. 
(Md.) 182. 

la Ferguson v. Tucker, supra—4 O. 
I J, p 1446 note 54, 
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§ 27 

benefit and, therefore, not binding on him, or invalid 
as not being signed by him but defendant in such 
an action will not be allowed to set up the defense 
that an indenture is void, where it is voidable only 
at the instance of the apprentice, and he has not 
avoided it.^^ It has also been held to be a suffi¬ 
cient defense that the apprentice was serving under 
a parol contract of apprenticeship and had left the 
service, as he had a right to do.is 

(2) Abandonment of Rights by Master 

An abandonment by the master of his rights is a valid 
defense to the master^s attempt to recover damages from 
a subsequent employer. 

Where the master has abandoned any of his rights, 
or has been wanting in due and reasonable exertions 
and diligence to reclaim the apprentice, or has know¬ 
ingly suffered the apprentice to make and perform 
contracts for service to another, he is not entitled to 
recover from the employer for the services render- 
ed.^^ If a master, whose apprentice has left him 
wrongfully, announces that he will not receive him 
again, others may lawfully employ him, although spe¬ 
cifically forbidden by the master to harbor him.i5 


c. Damages 

Damages for the enticing away of an apprentice 
should cover the value of the services lost and expenses 
incurred in recovering such services, as well as remunera¬ 
tion for loss of time, trouble, and Injury sustained. 

In an action for enticing away an apprentice, 
plaintiff will be entitled to recover the value of the 
services lost up to the time of the commencement of 
the suit, the reasonable expenses necessarily incurred 
in getting said services back again, and damages for 
loss of time, trouble, and injury sustained until the 
commencement of the suit, in consequence of the 
enticing away of his apprentice.!^ Where the serv¬ 
ices of the apprentice became a total loss to plain¬ 
tiff, he is entitled to recover for such loss up to the 
expiration of the term of the apprenticeship.!*^ 

§ 28. - Criminal Responsibility 

In some Jurisdictions, enticing and harboring an ap¬ 
prentice is an indictable offense. 

In some jurisdictions, the enticing of an appren¬ 
tice to leave his master is an offense of a public na¬ 
ture, and an indictment will lie therefor.!^ 


APPRENTICmS AD LEGrEM. An apprentice to 
the law; a law student; a counsellor below the de¬ 
gree of Serjeant; a barrister.! 

APPRISE. To give notice, verbal or written; to 
inform.2 

Phrases: ^^Apprise the voter of the nature of the 
utility ^iso "judicially apprised.”^ 

APPROACH. 

AsHoun 

An access; a way, passage, or avenue by which a 


place or building can be approached.® What are ^^ap¬ 
proaches” to a bridge, or to a railroad crossing or 
railroad track; and the legal principles govern¬ 
ing the construction, maintenance, and use thereof 
will be found treated respectively in the titles Bridg¬ 
es §§ 19, 38 [9 C.J. p 438 note 19-p 439 note 21, p 
460 notes 19-23], and Railroads §§ 142-145 [51 C.J. 
p 651 note 94-p 655 note 67]. 

Phrases: "Approach or appurtenance to the sta¬ 
tion,”® "approach to a dock,”7 and "approach to 
crossings at grade;”® also "acquired for 'approach- 


11. N.J.—Ivins V. Norcross, 3 N.J. 
Law 631—^Lyon v. Whitemore, 3 N. 
J.Law 413. 

Va.—Pierce v. Massenburg^^ 4 Leigh 
(31 Va.) 493, 26 Am,I>. 333. 

4 C.J. P 1446 notes 55, 56. 

12. Loane v. Covel, 56 Me. 527—4 C. 
J. p 1446 note 58. 

13. Conn.—^Peters v. Lord, IS Conn. 
337. 

N.H.—Campbell v. Cooper. 34 N.H. 49. 
4 C.J. p 1446 note 59. 

14. Bardwell v. Purrington, 107 
Mass. 419. 

15. Conant v. Raymond, 2 Aik.(Vt) 
243—4 C.J. p 1447 note 61. 

16. Stille-y. Jenkins, 15 N.J.Law 302 
—4 C.J. p 1447 note 62. 


17. McKay v. Bryson, 27 N.C. 216— 
4 C.J. p 1447 note 63. 
la Ala.—Owen v. State, 48 Ala. 328., 
Del.—State v. Hooper, Houst.Cr. 17. 
Ga.—^Handel v. Chaplin, 36 S.B. 979, 
111 Ga, 800, 51 L,R.A. 720. 

4 C.J. p 1447 note 65. 

1. Black L. D. 

The latter were also sometimes an¬ 
ciently called “apprentici ad harras,” 
from which comes the more modern 
word ‘Tjarrister.’*—^Black L. D. 
a Webster Int. D.—^Daniels v. Ber¬ 
ry, 146 S.E. 420, 425, 148 S.C. 446— 
4 C.J. p 1454 notes 1, 2. 

a Woodward v, Raynor, 119 P. 964, 
966, 29 OkL 493. 

4. Ableman v. Booth, (Wis.) 21 
How.(IT.S.) 506, 523, 16 L.Ed. 169 
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—In re Reynolds, (D.C.N.Y.) 20 F. 
Cas.No.11,721. 

a Webster New Int, D., quoted in 
State V. Zangerle, 182 N.B. 644, 646, 
43 Ohio App. 30. 

Similar deflnition. 

**A passage or avenue by which 
anything is approached."—Century D. 
—4 C.J. p 1454 note 4 et seq. 

G. Smith V. Boston Elevated Ry. Co., 
159 N.E. 501, 502, 262 Mass. 18. 

7- Phrase defined as "that portion 
of the frontage of a dock through 
which a vessel must pass to reach the 
dock bow on.”—^McCaldin v. Parke, 
21 N.T.S. 277, 66 Hun 323, 325. 

8. Missouri, K. & T. Ry. Co. v. Mis¬ 
souri Pac. Ry. Co., 175 P. 97, 102,. 
103 Kan. 1. 
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APPROACE 


es/ “ ^approaches’ or 'entrances/ "crossing and 
its approaches/’ll " 'entrances’ and 'approaches/ ”^2 
"entrances, approaches . . . stations, and appurte¬ 
nant structures and fixtures,”^^ "necessary approach¬ 
es thereto,”14 "stations and their approaehes/’i5 and 
^'sufficient approaches or ways.”i6 

As Verb 

To come nearer in space to come near to;iS to 
come near to in time or place or character; to draw 
near.i^ Depending upon the context, the word has 
been held to apply or refer only to a distance rea¬ 
sonably near to the point approached.^® 

Phrases: "Approach an intersection,"ap¬ 
proach an intersection ... at approximately the 
same time,”^^ "approach drawbridges and railroad 
crossings . . . under full eontrol,”23 "approach her 
against her will,”^^ "approach the end of double 


track, junctions, railroad crossings • . . and draw¬ 
bridges, prepared to stop,”2 5 "approach the inter¬ 
section ... at the same time,”2® "approach yards 
. . . carefully,and "must not approach nearer 
than ten feet back.”28 

—^Approached. The past tense of the verb mean¬ 
ing drew near to.^® 

Phrases: "Approached the intersection at a law¬ 
ful speed,”3® and "not only approached but 'enter¬ 
ed.’ ”31 

—Approaching. Either in its strictly participial 
sense, or when used adjectively, "approaching” has 
been defined, or employed as meaning coming near;32 
coming near to in point of time and place; 33 going 
toward ;34 and in a particular connection, it has been 
held the equivalent of "in proximity to” or "within 
the limits of.”35 Used as a verbal noun, it has been 


’Q, In re Rosedale Ave. in City of 
New York. 162 N.Y.S. 877, 885, 175 
App.Div. 864. 

la Smith V. Boston Elevated Ry. 
Co., 159 N.B. 501, 502, 262 Mass. 18 
—City of Boston v. Boston Elevat¬ 
ed Ry. Co., 100 N.E. 601, 603. 213 
Mass. 407. 

Elevators aad stairways included. 
—Smith V. Boston Elevated Ry. Co., 
169 N.E. 601, 502, 262 Mass. 18—City 
of Boston V. Boston Elevated Ry. Co., 
100 N.E. 601, 603, 213 Mass. 407. 

11, Directors of Boston & M. R R, 
V. City of Woburn, 165 N.E. 125, 
126, 266 Mass. 358. 

13. Smith V, Boston Elevated Ry. 
Co., 159 N.E. 501, 502, 262 Mass. 18. 
Held not Umlted to instrumentali- 
iiies within the subway.—Smith v. 
Boston Elevated Ry. Co., 159 N.E. 501, 
Z02y 262 Mass. 18. 

13. Smith V. Boston Elevated Ry. 
Co., supra. 

Sidewalk Included.—Smith v. Bos¬ 
ton Elevated Ry. Co., 169 N.B. 601, 
:502, 262 Mass. 18. 

14. State V. Zangerle, 182 N.E. 644, 

646, 43 Ohio App. 30. 

15. Smith V. Boston Elevated Ry. 
Co., 169 N.E. 501, 502, 262 Mass. 18. 

16. State V. Zangerle, 182 N.E. 644, 

647, 43 Ohio App. 30. 

17. Standard D., Quoted in Pezzoni 
V. Pezzoni, 175 P. 801, 802, 38 Cal. 
App. 209. 

^<Depart»» contrasted.— Pezzoni v. 
Pezzoni, 175 P. 801, 802, 38 Cal.App. 
:209. 

18. Missouri, K, & T. Ry. Co. v. Mis¬ 
souri Pac. Ry. Co., 175 P. 97, 102, 
103 Kan. 1. 

19^ Lawrence v. Goodwill, 186 P. 781, 
789, 44 Cal.App. 440^ 


20. Xn construing an operatincr rule 
requiring trains to “approach” cer¬ 
tain yards carefully, expecting to 
find switch engines at work on the 
main track, the court said: “This 
provision could only refer to such 
distance from the yard limits as 
would be reasonably supposed they 
would occupy the main track, switch¬ 
ing back and forth within and with¬ 
out the yard limits. Defendant lays 
much stress on the word ‘approach¬ 
ing* found in the rule. This train in 
fact was approaching the point of 
collision, and approaching the yards 
at Elmdale from the time it left 
Knoche, or, indeed, from the time it 
started on its trip toward Kansas 
City earlier in the day. But this 
rule must be construed reasonably 
and held to mean that at some point 
before reaching the extreme eastern 
limits of the yards at Elmdale in his 
approach plaintiff must begin to be 
careful and expect to find a switch 
engine at work.*'—^Martin v. Kansas 
City Southern Ry. Co., (Mo.App.) 180 
S.W. 1005, 1008. 


24. Pezzoni v. Pezzoni, 175 P. 801, 
802, 38 Cal.App. 209. 

25u Missouri, K. & T. Ry. Co. v. Mis¬ 
souri Pac. Ry. Co., 175 P. 97, 102, 
103 Kan. 1. 

26L Cal.—^Keyes v. Hawley, 279 P- 
674, 676, 100 Cal.App. 53. 

Pa.—Weber v. Greenebaum, 113 A. 

413, 414, 270 Pa. 382. 

Most be about equidistant 

“For two vehicles to ‘approach* an 
intersection ‘at the same time,* they 
each, w’hen about to arrive, must be 
approximately a like distance away 
from the given point, or this situa¬ 
tion must exist at least to such an 
extent that one using reasonable 
judgment might anticipate their si¬ 
multaneous arrival.*’—^Keyes v. Haw¬ 
ley. 279 P. 674, 676. 100 Cal.App. 63— 
Weber v. Greenebaum, 113 A. 413, 414, 
270 Pa. 382. 

27. Martin v. Kansas City Southern 
Ry. Co., (Mo.App.) 180 S.W. 1005, 
1007. 

26. Pierce v. Sanden, (C.C.A.Minn.) 
j 29 F.<2d) 87, 88. 


21. Keyes v. Hawley, 279 P. 674, 676, 
100 Cal.App. 53. 

22. Murphy v. National Ice Cream 
Co., 300 P. 91, 94, 114 CaLApp. 482— 
Keyes v. Hawley, 279 P. 674, 675, 
100 CaLApp. 53. 

At least almost simultaneously 
“If . . . the coup4 reached the 
intersection before the truck, the two 
vehicles did not approach the inter¬ 
section at approximately the same 
time.**—^Murphy v. National Ice 
Cream Co., 300 P. 91, 94, 114 CaLApp. 
482. To same effect Keyes v. Haw¬ 
ley, 279 P. 674, 676, 100 CaLApp. 53, 
and Weber v. Greenebaum, 113 A. 413, 
414, 270 Pa, 382. 

23. Missouri, K. & T. Ry. Co. v. Mis¬ 
souri Pac. Ry. Co., 175 P. 97, 102, 
103 Kan. 1. 


29. Weber v. Greenebaum, 113 A, 
413, 414, 270 Pa. 382. 

39. Keyes v. Hawley, 279 P. 674, 676, 
677, 100 CaLApp. 53. 

SI. Keyes v, Hawley, supra. 

32. U.S.—^Pierce v. Sanden, (C.C.A. 
Minn.) 29 P.(2d) 87, 90. 

Pa.— Weber v. Greenebaum, 113 A. 
413, 414, 270 Pa. 382. 

33. Ruffin Coal & Transfer Co. v. 
Rich, 108 So. 600, 602, 214 Ala. 622. 

34). Lawrence v. Goodwill, 186 P. 781, 
789, 44 CaLApp. 440. 

35, Me.—Wadworth v. Marshall, 34 
A. 30, 31. 88 Me. 263, 32 L.RA. 538. 
Vt.—^Howley v. Kantor, 163 A. 628, 
631, 105 Vt. 128. _ 

Not limited to those moving toward, 
but may include those moving awajr 
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defined as: a coming or advancing near;36 the act 
of drawing near.^"^ 

Phrases: “Approaching an intersection . . . 
where . . . view ... is obstructed,”3 8 «ap- 

proaching any intersecting public street or high- 
way,”3® “approaching any vehicle drawn by a 
horse/^4® “approaching from the left,”^! “approach¬ 
ing from the right,“approaching or crossing an 
intersecting highway,“approaching such a cross- 
ing,”^4 “approaching such intersection from his 
right,”45 “approaching the intersection,”46 «ap- 
proaching the point of collision,”47 “approaching the 
state highway from ... [a side] road,”48 “ap¬ 
proaching the street car,”49 “persons . . . ap¬ 


proaching,”50 and “two vehicles are approaching ;”51 
also used adjectively as in the phrases: “approach¬ 
ing automobile,”52 “approaching street ear,”53 “ap¬ 
proaching traffic,”54 “approaching vehieles,”55 and 
“approaching vessel.”®# 

APPROBAliTS NON REPROBAT.®7 

APPROBATION. Act of approving; an assenting to 
the propriety of a thing with some degree of pleasure 
or satisfaction; approval; commendation;®# con¬ 
currence; consent;®# sanction.®# 

Phrases: “If this meets with your approbation,”®^ 
“with its [town^s] approbation,”®# “with the appro-^ 


from.—Wad worth v. Marshall, 34 A. 
30, 31. 88 Me. 263, 32 L.H.A. 588— 
Howley v. Kantor, 163 A. 628, 631, 
105 Vt 128. 

When thus equivalent 

In construing a statute providing 
that “persons engaged in blasting 
lime-rock or other rocks, shall before 
each explosion give seasonable no¬ 
tice thereof, so that all persons or 
teams approaching shall have time to 
retire to a safe distance from the 
place of said explosion,*’ the court 
said: “The word ‘approaching* in the 
statute, when considered with refer¬ 
ence to the danger guarded against, 
and the remedy provided, must be 
regarded as equivalent to ‘in proxim¬ 
ity to the place of explosion,* ‘within 
the limits of danger.* **—Wadsworth 
V. Marshall, 34 A. 30, 31, 88 Me. 263, 
32 L.R.A, 588—^Howley v. Kantor, 163 
A. 628, 631, 105 Vt. 128. 

56. Lawrence v. Goodwill, 186 P. 781, 
789, 44 CaLApp. 440. 

37. Standard D. 

36. Lawrence v. Goodwill, supra. 
39. Barry v. Leiss, 147 A. IS, 19, 109 
Conn. 484. 

46. Gifford V. Jennings, 76 N.B. 233, 
190 Mass. 54, 55. 

Includes overtaking such vehicle. 
—Gifford V. Jennings, 76 N.E. 233, 
190 Mass. 54, 55. 

41. Cal.—Keyes v. Hawley, 279 P. 
674, 676, 100 Cal.App. 53. 

Pa.—^^Veber v. Greenebaum, 113 A. 
413, 414, 270 Pa. 382. 

42. Cal.—Murphy v. National Ice 
Cream Co., 300 P. 91, 94. 114 Cal. 
App. 482—Keyes v. Hawley, 279 P. 
674, 675, 100 CaLApp. 53. 

Conn.—^Barry v, Leiss, 147 A. 18, 20, 
109 Conn. 484. 

Pa.—^Weber v. Greenebaum, 113 A. 
413, 414, 270 Pa. 382. 

431. Lawrence v. Goodwill, 186 P. 781, 
787, 44 CaLApp. 440. 

44. Missouri, K. T. By. Co. v. Mis¬ 
souri Pac. Ry. Co., 175 P. 97, 102, 
103 Kan. 1. 


45. Barry v. Leiss, 147 A. 18, 20, 109 
Conn. 484. 

Need not be on different streets but 
the phrase may apply to vehicles 
traveling in opposite directions on 
the same street, where one intends 
or is about to make a left turn info 
an intersecting street.—^Barry v. 
Leiss, 147 A. 18, 20, 109 Conn. 484. 

46. U.S.—^Pierce v. Sanden, (C.C.A. 
Minn.) 29 P.(2d) 87, 89. 

Cal.—^Lawrence v. Goodwill, 186 P. 
781, 788, 44 CalA.pp. 440. 

47. Martin v. Kansas City Southern 
Ry. Co., (Mo.App.) 180 S.W. 1006, 
1008. 

48. Lawrence v. Goodwill, 186 P. 781, 
790, 44 CaLApp. 440. 

49. Pierce v. Sanden, (C.C.A.Minn.) 
29 F.(2d) 87, 90. 

Seld not “approaching” 

“An automobile, traveling along¬ 
side and parallel with a street car, is 
not ‘approaching* it, in the sense in 
which that word is used in the stat¬ 
ute [L.Minn.(1925) c 416 § 19, requir¬ 
ing the operator of a motor vehicle, 
approaching a street car, which is 
stopped or about to stop for passen¬ 
gers, to stop at least ten feet behind 
such car].**—^Pierce v. Sanden, (C.C. 
A.Minn.) 29 P.(2d) 87, 90. 

50. Me.—^Wadworth v. Marshall, 34 
A. 30, 31, 88 Me. 263, 268, 32 L.R.A. 
588. 

Vt.—^Howley v. Kantor, 163 A 628, 
631, 105 Vt. 128. 

51. Weber v. Greenebaum, 113 A. 
413, 414, 270 Pa, 382. 

52. Barry v. Leiss, 147 A 18, 20, 109 
Conn. 484. 

53. Ruffin Coal & Transfer Co. v. 
Rich, 108 So, 600, 602, 214 Ala. 622. 

What constitutes 

“An approaching street car is one 
coming near to, in point of time and 
place.”—Ruffin Coal & Transfer Co. v. 
Rich, 108 So. 600, 602, 214 Ala. 622. 

54. Howley v, Kantor, 163 A 628, 
630, 105 Vt. 128. 

55w Weber v. Greenebaum, 113 A. 
413, 414, 270 Pa. 382. 
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56. Black Point S.S. Co. v. Reading 
Co., (D.C.Mass.) 14 P.Supp. 43, 45. 

57. A maxim meaning “One appro¬ 
bating cannot reprobate,**—Trayner 
Leg. Max. See also Qui Approbat 
Non Reprobat. 

Another form of maxim applied 
“The maxim ‘approbo non reprobo* 
does not apply to or inure to the 
benefit of a trustee in transactions 
between him and his beneficiary when 
he has illegally attempted to secure 
a benefit for himself. The beneficiary 
undoubtedly can approve and take ad¬ 
vantage of all benefits accruing from 
his transactions and at the same time 
hold him responsible for all losses 
suffered therefrom.**—^North-West 

Electric Co. v. Walsh, 29 Can.S.C. 33, 
53. 

58. Webster Int D., quoted in Long 
V. Needham, 96 P. 731, 733, 37 Mont. 

498. 

59. Welton V. Town of Thomaston, 
24 A 333, 61 Conn. 397, 399—4 C.J, 
p 1456 note 15. 

“Coaseat” compared.—Waldron v. 
Chasteney, (C.C.N.T.) 29 P.Cas.No. 
17,058, 2 Blatchf. 62, 68. 

GO. Conn.—Welton v. Thomaston, 24 
A. 333, 335, 61 Conn. 397. 

Mont.—^Long v. Needham, 96 P. 731, 
37 Mont. 408, 417. 

lEay either follow or precede act ap¬ 
proved 

The word “approbation** as used in 
a statute providing that the select¬ 
men of any town may, with its “ap¬ 
probation,** by a writing signed by 
them, discontinue any highway held 
not to imply that the approbation of 
the town must be expressed before 
the discontinuance is made, but the 
term may as well apply to a consent 
or acquiescence given subsequently. 
—Welton V. Town of Thomaston, 24 
A. 333, 61 Conn. 397, 399. 

61, Long V. Needham, 96 P. 731, 733, 
37 Mont. 408. 

62. Welton V. Town of Thomaston, 

. 24 A. 333, 61 Conn. 397, 399. 
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bation of the court, ”63 and ^Vith the approbation 
of the said [named person] .”64 

APPEOPEIATE. 

As Verb 

"Appropriate” is derived from the two Latin words 
"ad” and “proprius,”65 is a term of the largest im¬ 
port,® 6 and implies a use by one to the exclusion of 
use by any one else.®^ In its primary sense, the word 
has been defined as meaning to claim or use by an 
exclusive right to deprive or take away from one 
to whom a chattel belongs, and to devote it to the 
exclusive use and benefit of him who appropriates 
it;66 to exercise dominion over an object to the 
extent and for the purpose of making it subservient 
to one’s own proper use or pleasure;*^6 to make a 
thing one’s own;7i to set apart for a use in ex¬ 
clusion of all others; to take as one’s own by ex¬ 
clusive right; to use an article of property as an 
exclusive and preeminent right;72 to take from an¬ 
other to one’s self, with or without violence ;72 to 
take to one’s self to the exclusion of others.74 In 


a particular connection, the word means to destroy 
and relates to a physical appropriation and contem¬ 
plates payment of damages.^® In its secondary and 
derived sense, the word has been defined as mean¬ 
ing to alienate;77 to allot or assign;78 to allot, as¬ 
sign, set apart, or apply to a particular purpose 
to allot, assign, set apart, or apply in any vray to 
the use of a particular person or thing or for a par¬ 
ticular purpose;66 to apply to a particular use or 
purpose ;6i to consign or devote to some particular 
purpose or use,®- as to apply money to the payment 
of a debt;®® to distribute;®4 to select for a par¬ 
ticular puri)0se;66 to set apart;®® to set apart a 
sum of money for a particular object ;®7 to set apart 
for, or assign to, a particular person or use, to the 
exclusion of all others;®® to set apart from the pub¬ 
lic revenue a certain sum for a particular purpose;®® 
to use or employ for a particular purpose, or in a 
particular case.®® In what has been said to be an 
archaic use of the word, it has been defined as to 
make suitable; to suit;®^ to make peculiar, as to 
appropriate words to ideas.®^ 


631. Wilson v. Cornell, 4 N.J.Law 135, 
137. 

Court’s discretion limited 

In construing a statute which pro¬ 
vides that either party, on satisfying 
the court by proof of the materiality 
of a witness, may, on motion in court, 
have a commission, with interroga¬ 
tories annexed to it, issued for his 
examination, and each party shall be 
at liberty, ‘‘with the approbation of 
the court," to insert in the interroga¬ 
tories such questions as he may think 
necessary or proper, the court said; 
^‘The approbation spoken of merely 
extends to the discretion and judg¬ 
ment which the court must exercise 
as to the legality and admissibility of 
the questions, but it confers no power 
to prevent a party from knowing of 
the commission and annexing such 
questions as are relevant and legal.” 
—Wilson V. Cornell, 4 N.J.Law 135, 
137. 

64. English v, Foxall, (C.C.D.C.) 2 
PetCU.S.) 595, 606, 17 L.Ed. 531. 

65. Newhouse v. First Nat. Bank, 
(D.C.I11.) 13 P.(2d) 887, 889—U. S. 
V. Nicholson, (D.C.Or.) 12 F. 522, 
524, 8 Sawy. 162. 

66. Oswego & S. R. Co. v. State, 124 
N.E. 8, 11, 226 N.T. 351—4 C.J. p 
1456 note 21. 

67. Newhouse v. First Nat. Bank, 
(0,0.111.) 13 F.(2d) 887, 889. 

68 . Western Union Telegraph Co. v. 
Buchanan, (Tex.Civ.App.) 248 S.W. 
68, 70—4 C.J. p 1457 note 38. 

69. Davis v. Perkins, (Ga.) 172 S.B. 
562, 565. 

78. Cal.—^Wulzen v. San Francisco 


County, 35 P. 353, 356, 101 Cal. 15, 
40 Am.S.R. 17. 

Pa.—^Fidelity-Philadelphia Trust Co. 
V. Lehigh Valley Coal Co., 143 A. 
474, 479, 294 Pa. 47. 

71. Merrill v. Southside Irr. Co., 44 

P. 720. 722, 112 Cal. 426—Wulzen v. 
San Francisco County, 35 P. 353, 
356, 101 Cal. 15, 40 Am.S.R. 17. 
“Assume” synonymous.—^New 

Standard D., quoted in Nickell v. 
State, 238 N.W. 508. 510, 205 Wis. 614. 

72. Newhouse v. First Nat. Bank, 
(D.C.I11.) 13 F.(2d) 887, 889—4 C.J. 
p 1457 note 42. 

73L Filor V. U. S.. (CtCl.) 9 Wall. 
(U.S.) 45. 48, 19 L.Ed. 649—4 C.J. p 
1457 note 40. 

74. U.S.—^Newhouse v. First Nat. 
Bank, (D.C.Ill.) 13 F.(2d) 887, 889, 

N.Y.—^People v. Ashworth, 222 N.T, 
S. 24, 27, 220 App.Div. 498, 

Pa.—^Fidelity-Philadelphia Trust Co. 
V. Lehigh Valley Coal Co., 143 A. 
474, 479, 294 Pa. 47. 

Tex.—Western Union Telegraph Co. 
V- Buchanan, (Civ.App.) 248 S.W. 
68, 70. 

4 C.J. p 1457 note 41. 

75. Oswego & S. R. Co. v. State, 124 
N.E. 8. 11, 226 N.T. 351—Little 
Palls Fibre Co. v. Henry Ford & 
Son, 217 N.T.S. 534, 540, 127 Misc. 
834. 

76. Keller v. City of Bridgeport, 127 
A. 508. 512, 101 Conn. 669. 

77. Webster O., quoted in State v. 
Sioux City, etc., R. Co., 7 Neb. 357, 
373. 

78. Jennings v. Kinsey, 271 S.W. 786, 
788, 308 Mo. 265. 
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79. Western Union Telegraph Co. v, 
Buchanan, (Tex.Civ.App.) 248 S. 
W. 68, 70—4 C.J. p 1457 note 28. 

80. McKenzie Const. Co. v. City of 
San Antonio, (Tex.Civ.App.) 50 S. 
W.(2d) 349, 352—4 C.J. p 1457 note 
29. 

81. Jennings v. Kinsey, 271 S.W. 786, 
788, 308 Mo. 265. 

82. Henry v. Perry Tp., 30 N.E. 1122, 
1124, 48 Ohio St 671. 

83. Webster D., quoted in Jennings 
V. Kinsey. 271 S.W. 786, 788, 308 
Mo. 265. 

84. Merrill v. Southside Irr. Co., 44 
P. 720, 722, 112 Cal. 426. 

85. Wilcox V. Jackson, (Ill.) 13 Pet 
(U.S.) 498, 512, 10 L.Ed. 264—King 
V. McAndrews, (C.C.S.D.) 104 F. 
430, 438. 

88. U.S.—^Felton v. Hamilton Coun¬ 
ty, (Tenn.) 97 P. 823, 824, 38 C.C. 
A. 432. 

Mo.—^Jennings v. Kinsey, 271 S.W. 

786, 788, 308 Mo. 265. 

87. Webster O., quoted in Woodward 

V. Reynolds, 19 A. 511, 58 Conn. 
486, 490. 

S3. Mo.—Jennings v. Kinsey, 271 S. 

W, 786, 788, 308 Mo, 265. 

Vt—Grout V. Gates, 124 A. 76, 80, 97 
Vt 434. 

4 C.J. P 1457 note 30. 

89. Frost V. Hoar, 160 A. 51, 52, 85 
N.H. 442, 

90. Webster D., quoted in Jennings 
V, Kinsey, 271 S.W. 786, 788, 308 
Mo. 265. 

91. Webster New Int D. 

92. Murdock v. Memphis* 7 Coldw. 
I (Tenn.) 483, 500. 



APPROPEIATE 


6 C.J.S. 


Phrases: "Acquire and appropriate,”^3 '^appro¬ 
priate a highway,"appropriate a sum,"^5 "appro¬ 
priate land,”S6 "appropriate money,"appropriate 
such property,"appropriate the eulm,”^^ "appro¬ 
priate the deposit,”! "appropriate to public pur- 
poses,”2 "appropriate water,”^ "condemn or appropri- 
ate,”4 "fraudulently appropriate,”5 "party seeking 
to appropriate such land,”® "power to appropriate,”*^ 
"propositions to appropriate money,”^ "purchase or 
appropriate,”9 "raise or appropriate,”!® and "right 
‘to appropriate;’ ”!! also "withholds or appropriates 
to his own use ;”!^ and also "appropriated by law,”!^ 
"^appropriated’ by my executor,”!^ "appropriated 
lands,”!® "appropriated to payment of dividends,”!® 
"appropriated the land,”!*? "appropriated to public 


use,”!® " ^appropriated’ to the payment,”!® " %ppro^ 
printed’ to the payment of these . . . notes, 
"bonds . . . may . . . he appropriated,”2! "funds 
appropriated,”®® "land shall not be appropriated to 
a public use,”®® "maximum amount appropriated,”®^ 
"money appropriated,”®® "not otherwise appropriat- 
ed,”®® "spaces appropriated,”®*^ "specifically appro¬ 
priated,”®® "sums appropriated,”®® "sums hereinafter 
appropriated,”®® "taken and appropriated,”®! "to be 
appropriated by the state,”®® "used and ^appropriat¬ 
ed,”’®® and "water so appropriated ;”®4 and also 
"act appropriating public funds,”®® "act of the state 
in appropriating,”®® "appropriating public money,”®^ 
and "taking or ^appropriating.’”®® 


93w American Woolen Co. v. State, 
211 N.T.S. 149, 166, 125 Misc. 186. 

94. Oregon R. Co. v. Portland, 9 Or. 
231, 238—^Douglas County Road Co. 
V. Canyonville, etc.. Road Co., 8 Or. 
102, 107. 

95. Kelley v. Sullivan, 87 N.E. 72, 
73, 201 Mass. 34. 

Be. Dalche v. Board of Com*rs of 
Orleans Levee Board, (D.C.La.) 49 
P.(2d> 3?i, 355—4 C.J. p 1457 note 

28 [c]. 

pnrase means to take possession.— 
Dalche v. Board of Corners of Orleans 
Levee Board, (D.C.La.) 49 F.(2d) 374, 
385. 

96r. Felton v. Hamilton County, 
(Tenn.) 97 F. 823, 824, 38 aC.A. 432. 

98. State V. Board of Commission¬ 
ers of Cuyahoga County, 190 N.E. 
671, 674, 128 Ohio St 181. 
<<Parchase the property” distin¬ 
guished.—‘State ex rel. Bradley v. 
Board of Com’rs of Cuyahoga County, 
190 N.R 571, 674, 128 Ohio St 181. 

99. Fidelity-Philadelphia Trust Co. 
V. Lehigh Valley Coal Co., 143 A. 
474, 479, 294 Pa. 47. 

1. Newhouse v. First Nat Bank, (D. 
C.I11.) 13 F.(2d) 887, 888. 

2. Keller v. City of Bridgeport 127 
A. 608. 611, 101 Conn. 669. 

3. State of Arizona v. State of Cali¬ 
fornia, (Ariz.) 61 S.Ct 522, 527, 283 
U.S. 423, 75 L.Ed. 1154. 

Specifically, as applied to water, 

the term is generally understood to 
mean an application of water to a 
beneficial use.—^Merrill v. Southside 
Irr. Co., 44 P. 720, 722, 112 Cal. 426— 
4 C.J. p 1457 note 44. 

4. St Louis & S. P. R. Co. v. Foltz, 
(C.C.Ark.) 52 P. 627, 629. 

& State V. Hoff. 150 N.W. 929, 930, 

29 N.D. 412. 

MConvex^ synonymous.—State v. 
Hoff, 160 N.W. 929^ 930, 29 N.D. 412. 


6. Southern Ry. Co. v. Jennings, 171 

S.W. 82. 83, 130 Tenn. 450. 

7. Grable v. Blackwood, 22 S.W. (2d) 
41, 44, 180 Ark. 311. 

a. People V. New York Cent R. Co., 
145 N.E. 593, 594, 314 Ill. 429. 

9. State ex rel. Bradley v. Board of 
Com*rs of Cuyahoga County, 190 N. 
E. 571, 574, 128 Ohio St 181. 

la Frost V, Hoar, 160 A. 51, 52, 85 
N.H. 442. 

11. Palmer Water Co. v. Lehighton 
Water Supply Co., 124 A. 747, 750, 
280 Pa. 492. 

12. People V. Ashworth, 222 N.Y.S. 
24, 27, 220 App.Div. 49S. 

Befers to physical taking 

“This expression connotes some¬ 
thing more than merely using per¬ 
sonal property of the true owner. 
They refer to physical taking or ac¬ 
quiring of some concrete article.”— 
People V. Ashworth, 222 N.Y.S. 24, 27, 
220 App.Div. 498. 

13. Clayton v. Berry, 27 Ark. 129, 131 
—4 C.J. p 1458 note 56. 

14. Blake v. Dexter, 12 Cush. (Mass.) 
559, 568. 

15. Allen v. Draper, (Tex.Civ.App.) 
204 S.W. 792, 793. 

1& Kennedy v. Acadia Pulp etc.. 
Mills Co., 38 N.S. 291, 306. 

“Paid” not equivalent.—^Kennedy v. 
Acadia Pulp, etc.. Mills Co., 38 N.S. 
291, 306. 

17. Southern Ry. Co. v. Jennings, 
171 S.W. 82, 83, 130 Tenn. 450. 

18. Ward Co. v. Boston St Comrs., 
104 N.E. 965, 967, 217 Mass. 381. 

19. State V. State Board of Exam¬ 
iners, 238 P. 316, 320, 74 Mont 1. 

2(K State V. State Board of Exam¬ 
iners, supra. 

21.^ Jennings v. Kinsey, 271 S.W. 
786, 787, 308 Mo. 265. , 
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22. Clarence L. Boyd Co. v. Blachly„ 
43 P.(2d) 462, 464, 171 Okl. 626. 

23. State V. Clausen, 162 P. 1, 3, 94 
Wash. 166. 

24^ Blaine County Inv. Co. v. Gal- 
let, 204 P. 1066, 1068, 35 Idaho 102. 

25. State V. State Board of Exam¬ 
iners. 238 P. 316, 320, 74 Mont. 1. 

26. People V. Russel, 142 N.E. 537, 
540, 311 Ill. 96—4 C.J. p 1458 note 
59. 

217. U. S. V. Nicholson, (D.C.Or.) 12 
I F. 522, 524, 8 Sawy. 162. 

23. Grout V, Gates, 124 A. 76, 80, 9T 
j Vt 434. 

29. State ex rel. Murray v. Carter, 
(Okl.) 30 P.(2d) 700, 702—Edward 

j V. Childers, 228 P. 472, 474, 102 
Okl. 158. 

30. City of Montpelier v. Gates, 170 
A. 473, 475, 106 Vt 116. 

31. American Woolen Co. v. State^ 
211 N.Y.S. 149, 166, 125 Misc. 186. 

32. Martin v. Dade Muck Land Co.^ 
116 So. 449, 463, 95 Fla. 530. 
Construed to mean “to be appro¬ 
priated by the Legislature of the 
state.”—^Martin v. Dade Miick Land: 
Co., 116 So. 449, 463, 95 Fla. 530. 

33. People V. Ashworth, 222 N.Y.S. 
24, 27, 220 App.Div. 498. 

34. Custer V. Missoula Public Serv¬ 
ice Co., 6 P.(2d) 131, 135, 91 Mont 
136—^Wheat v. Cameron, 210 P. 761, 
763, 64 Mont 494. 

35. Edward v. Childers, 228 P, 472, 
474, 102 Okl. 158. 

36. Grable v. Blackwood, 22 S.W, 
(2d) 41, 44, 180 Ark. 311. 

37. Grout V. Gates, 124 A. 76, 80, 9T 
Vt 434. 

“Making of expenditures” disibin^ 
guished.—Grout v. Gates, 124 A, 76, 
80, 97 Vt 434. 

38. American Woolen Co. v. State, 
211 N.Y.S. 149, 166, 125 Misc. 18^. 



6 C.J.S. 


APPBOPBIATE^ATPBOPBIATION 


As Adjective 

fitting; befitting; propernecessary 
suitable.^ 2 

Phrases: "Appropriate action or proceeding, 
"appropriate and sufficient evidence,"appropriate 
appliances,^^appropriate business,”^® "appropri¬ 
ate department,”47 ^appropriate duties,”48 «appro- 
priate emblem or design,”49 ^appropriate ezcep- 
tion,”^® "appropriate legislation,”^^ “appropriate 
margin,”52 " 'appropriate’ means,”53 and "appropri¬ 
ate remedy.”54 

APPROPRIATION. The word implies use,55 and 
bas been defined as meaning act of setting apart 


or assigning to a particular use or person, in exclu¬ 
sion of all others act of turning, setting aside, 
taking possession of, or applying to a particular 
use;57 application to a special use or purpose 
setting apart formally or officially for a special use 
or purpose.59 The word has been distinguished from 
^'apportionment” (see Apportionment ante), "gift” 
or "donation,”50 "oceupancy,”5i "priority,”52 "prop- 
ositions,”53 "purchase,”54 and "reservation.”® 5 

Appropriation of fiinds.^^ Used in connection with 
public funds, the phrase has been held to imply a 
legislative intent and act and a specific purpose for 
which the appropriation was made,57 a specific au¬ 
thority to spend,5S ownership,59 and the existence 


59. Ariz.—Gherna v. State, 146 P, 
494, 498, 16 Ariz. 344, Ann.Cas. 
1916D 94. 

Okl.—^Whisnant v. State, 264 P. 837, 
839, 39 Okl.Cr. 214. 

40. Century D., quoted in Gherna v. 
State, 146 P. 494. 498, 16 Ariz. 844, 
Ann.Cas.l916D 94^ C.J. P 1456 
note 26. 

41. XJ.S.—^McCulloch V. Maryland, 
(Md.) 4 Wheat. 316, 4 L.Bd. 579. 

•Cal,—People v. Washington, 36 Cal. 
658. 669. 

4a. Bouvier L. D., quoted in Whis- 
nant v. State, 264 P, 837, 839, 39 
Okl.Cr. 214—Century D., quoted in 
’ Gherna v. State, 146 P. 494, 498, 
16 Ariz. 344, 351, Ann.Cas.l916D 94. 

43. National Surety Co. v. Conway, 
(Ariz.) 33 P.(2d) 276, 280. 

44. Ohrecht v. Tallentire, 183 N.B. 
295, 297, 43 Ohio App. 376. 

•45. German Ins. Co. v. Chicago, etc., 
R. Co., 104 N.W. 361, 363, 128 Iowa 
386. 

46. Toll Bridge Co. v. Osborn, 35 
Conn. 7, 19. 

47. Bailey v. Philadelphia, 31 A. 925, 
927, 167 Pa. 569, 46 Ain.S.R. 691. 

43. Brown v. Burr, 28 A. 828, 831, 
160 Pa. 458. 

49. Kratzer v. Allen, 60 P. 209, 210, 
10 Colo.App. 492. 

.50. Morgan v. Gould, 119 A. 617, 519, 
96 Vt. 275. 

XiLdlcating or makixig clear 

“ ‘Appropriate exception* implies | 
such an exception as reasonably in¬ 
dicated to the trial court the fault 
they found with his ruling. No ex¬ 
ception is ‘appropriate* that leaves 
that court in ignorance of the pre¬ 
cise ground on which it is predicat- 
•ed.*'—Morgan v. Gould, 119 A. 517, 
519, 96 Vt. 275. 

SI. U.S.— Falstafe Corporation v. Al¬ 
len, (D.C.Mo.) 278 F. 643, 646. 

Xriz .—Gherna v. State, 146 P. 494, 
498, 16 Ariz. 344, Ann.Cas.l916D 94. 
Conn.—State v. Ceriani, 113 A. 316, 
218, 96 Conn. 130* 


Fla.—^Burrows v. Moran, 89 So. Ill, 
112, 81 Fla. 662. 

Me.—State v. Gauthier, 118 A. 380, 
383, 121 Me. 522, 26 A.L.R. 652. 

Mass.—In re Opinion of the Justices, 
133 N.E. 453, 454, 239 Mass. 606— 
Commonwealth v. Nickerson, 128 N. 
B. 273, 283, 236 Mass. 281, 10 A.L. 
R. 1568. 

Mont—State v. District (3ourt of 
Eighteenth Judicial Dist in and for 
Hill County, 194 P. 308, 310, 58 
Mont 684. 

N.C.—State v. Brame, 116 S.B. 164, 
166. 185 N.C. 631. 

Tex.—Ex parte Gilmore, 228 S.W. 199, 
202, 88 Tex.Cr. 529. 

4 C.J. p 1458 note 52. 

52. Louck’s Case, 3 Pa.Dist 127, 130. 

53. TJ. S. V. Powell, (C.C.Ala.) 151 
F. 648, 657—Ex p. Riggins, (C.C. 
Ala.) 134 F. 404. 

54^ Peo. V. Woodbury, 85 N.T.S. 161, 
163, 88 App.Div. 593. 

55. Wrathall v. Johnson, (UtaJi) 40 
P.(2d) 755, 783. 

56. Ark,— Clayton v. Berry, 27 Ark. 
129, 131. 

Ill.—Schwartz v. City of Chicago, 223 
HLApp. 184, 192. 

3 y[ont—State v. Erickson, 19 P.(2d) 
227, 229, 93 Mont 466—State v. 
State Board of Examiners, 238 P. 
316, 320, 74 Mont 1. 

4 C.J. P 1459 note 64. 

57. Wrathall v. Johnson, (Utah) 40 
P.(2d) 755, 783. 

58. Ill.—Schwartz v. City of Chica¬ 
go, 223 IlhApp. 184, 192. 

Mont—State v. Erickson, 19 P.(2d) 
227, 229, 93 Mont 466—State v. 
State Board of Examiners, 238 P. 
316, 320, 74 Mont 1. 

4 C.J. P 1459 note 63. 

58. Clarence L. Boyd Co. v. Blachly, 
43 P.(2d) 462, 464, 171 Okl. 626— 
Edward v. ChUders, 228 P. 472, 473, 
102 OkL 158—^Peters v. State, (Okl. 
Cr.) 34 P.(2d) 286, 288. 

Similar definitioxtii 

(1) “A designation to a particular, 
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exclusive use.**—^Whitehead v. Gib¬ 
bons, 10 N.J.Eq. 230, 235. 

(2) “Setting apart for a particular 
use.**—^Webster D., quoted in McSor- 
ley V. Hill, 27 P. 552, 556, 2 Wash. 
638—4 C.J. p 1459 note 61. 

60. Synod of Dakota v. State, 50 N. 
W. 632, 635, 2 S.D. 366, 14 DR.A. 
418. 

“Donation” held included. —State v. 
Clinton County, 76 N.E. 986, 990, 166 
Ind. 162. 

61. McSorley v. Hill, 27 P. 552, 556, 

2 Wash. 638. 

62. Wrathall v. Johnson, (Utah) 40 
P.(2d) 755, 783. 

63. Canandaigua v. Hayes, 85 N.T.S. 
488, 492, 90 App.Div. 336. 

64. U. S. V. Russell, (CtCl.) 13 Walk 

(U.S.) 623, 624, 20 DEd. 474— 

Water*s Case, 4 CtCl. 389, 393. 

65. Jackson v. Wilcox, 2 Ilk 344, 359. 

66. Similar phrases 

(1) “Appropriation of the entire 
fund.’*—Clarence D Boyd Co. v. 
Blachly, 43 P.(2d) 462, 464, 171 Okl. 
626. 

(2) “Appropriation ... of the 
general fund.*’—^Blaine County Inv. 
Co. V. Gallet, 204 P. 1066, 1068. 35 
Idaho 102. 

(3) “Appropriation of the funds.**— 
Newhouse v. First Nat. Bank, (D.C. 
Ilk) 13 F.(2d) 887, 889. 

(4) “Appropriation of the public 
funds.*’—Jackson v. Gallet, 228 P. 
1068, 1069, 39 Idaho 382. 

(5) “Appropriation of those funds.** 
—Commonwealth v. National Fire 
Ins. Co. of Hartford, (Va.) 172 S.E. 
448, 451. 

“Contract to pay out of certain 
funds” disttnguislied. —^Hoyt v. Story, 
3 Barb.(N.T.) 262, 264. 

67. Herrick v. Gallet, 204 P. 477, 478, 
35 Idaho 13. 

63. Hunt V. Callaghan, 257 P. 648, 
649, 32 Ariz. 235. 

68. Black and White Taxicab Co. v. 
Standard Oil Co., 218 P. 139, 145, 
25 Ariz. 381. 



APPEOPBIATION 


6 C.J.S. 


of funds applicable to the designated purpose, ei¬ 
ther a general fund or a specific designated fund 
in esse or for which provision has been made-^® 

Other phrases: "Appropriation by law,”7i ^'ap¬ 
propriation . . , for a longer term than two 
years,"appropriation . • . for a public pur¬ 
pose,”^3 "appropriation for its payment,”74 "appro¬ 
priation for private or local purposes,”^^ "appropri¬ 
ation for public use,’'76 "appropriation for the bene¬ 
fit of this institution,”^? "appropriation from the 
fund,”78 "appropriation of bonds,”'^^ "appropriation 
of land,”^® "appropriation of money,"appropria¬ 
tion ‘of private property or right of way,’ ^^ap¬ 


propriation of property,"appropriation of prop¬ 
erty to public uses,”^4 "appropriation of public mon- 
ey,”S5 "appropriation of real estate,"appropria¬ 
tion of such eamings,”S7 "appropriation of such 
funds,”SS "appropriation of the deposits,"appro¬ 
priation of the proceeds of a taz,”^^ "appropriation 
of the proceeds of the one-mill tax,”^! "appropriation 

of water,2 "appropriation or appropriations,”93 

"appropriation or taking of the lands,”®^ "appropri¬ 
ation ‘prior to the adoption of the annual budget,’ 
"appropriation ... to a specified object,”®® "ap¬ 
propriation ... to the mayor for approval,”®'^ 
"claim ... on account of appropriation,”®® "coii- 


70. state V. Dixon, 195 P. 841, 845, 
59 Mont. 58. 

Nature of appropriation by; 
Congress see United States § 123 [65 
C.J. p 1266 note 66]. 

Municipality see Municipal Corpora¬ 
tions § 1886 [44 C.J. p 1162 notes 
t)3-6]. 

State legislature see States § 165 [59 
CJ. p 256 note 33—262 note 77]. 
*<7>isbnrseiseiLt” distinguished.—■ 

Brown v. Honiss, 68 A. 150, 158, 74 
N.J.Law 501. 

“Pund” not synonymous.—^Proll v. 
Dunn, 22 P. 143, 144, 80 Cal. 220— 
Shattuck V. Kincaid. 49 P. 758, 762, 
31 Or. 379. 

‘^Promise to make an appropriation” 
distingnished.—Ristine v. State, 20 
Ind. 328, 337—State v. Moore, 69 N. 
W. 373, 374, 50 Neb. 88, 61 Am.S.R. 
538. 

“Promise to pay” distinguished.— 
Carr v. State, 26 N.E. 778, 780, 127 
Ind. 204, 22 Am,S.Pv. 624, 11 L,R.A, 
370—Menefee v. Askew, 107 P. 159, 
162, 25 Okl. 623, 27 L.R.A.(N.S,) 537. 
“Apportionment” distinguished see 
Apportionment ante. 

71. Fla.—State v. Allen, 91 So. 104, 
108, 83 Fla, 214, 26 A.L.R. 735. 

Okl.—^Hawks v. Bland, 9 P.(2d) 720, 
721, 156 Okl. 48. 

72. State ex rel. Porterie v. Charity 
Hospital of Louisiana at New Or¬ 
leans, 161 So. 606, 608, 182 La. 268. 
“Dedication” distingrnished.—State 

ex rel. Porterie v. Charity Hospital 
of Louisiana at New Orleans, 161 So. 
606, 608, 182 La, 268. 

73. Dalche v. Board of Comers of Or¬ 
leans Levee Board, (D.C.La.) 49 F. 
(2d) 374, 385. 

74. People V. Russel, 142 N.E. 537, 
541, 311 Ill. 96. 

75. Lehigh Valley R. Co. v. Canal 
Bd., 125 N.T.S. 227, 237, 69 Misc. 
251. 

75b Wilson v. JEtna Ins. Co., (La. 
App.) 161 So. 650, 653. 

77. In re Baton’s Estate, 168 A. 422, 
423, 114 N.LEq. 324. 


78. Peters v. State, (Okl.Cr.) 84 P. 
(2d) 286, 288. 

79. Jennings v. Kinsey, 271 S.W. 786, 
787, 308 Mo. 265. 

80. Nev.—Robinson v. Imperial Sil¬ 
ver Min. Co., 5 Nev. 44, 53. 

N.T.—Siegel v. State, 246 N.T.S. 652, 
657, 138 Misc. 474. 

4 C.J. p 1459 note 61 [c]. 

“Appropriation of water” distin¬ 
guished. —^Robinson v. Imperial Silver 
Min. Co., 5 Nev. 44, 53. 

81. Ill.—^People V. New York Cent 
R. Co., 145 N.E. 593, 594, 314 Ill. 
429. 

N.T.—Kane-Cadillac Co. v. City of 
Buffalo, 221 N.T.S. 167, 169, 128 
Misc. 835. 

Okl.—Clarence L. Boyd Co. v. Blach- 
ly, 43 P.(2d) 462, 464, 171 Okl. 626. 
Pa.—Tranter v. Allegheny County 
Authority, 173 A. 289, 296, 316 Pa. 
65. 

82. City of De Funiak Springs v. 
Louisville & N. R. Co., 87 So. 47, 
48, 81 Fla. 27. 

83. City of Norwood v. Sheen, 183 
N.E, 177, 43 Ohio App. 339. 

84. U.S.—Sweet v. Rechel, (Mass.) 
16 S.Ct 43, 47, 159 U.S. 380, 40 L. 
Ed. 188. 

Va.—^Louisa County t. Yancey, 63 S. 
E, 452, 455, 109 Va. 229. 

85. Ark.—Grable v. Blackwood, 22 S. 
W,(2d) 41, 44, 180 Ark. 311. 

Okl.—^Edward v. Childers, 228 P. 472, 
474, 102 Okl. 158. 

85. Star Sand & Gravel Corporation 
V. Marsh, 232 N.T.S. 235, 237, 133 
Misc. 388. 

87. Thomas v. McHugh, (N.D.) 256 
N.W. 763, 770. 

88. State V. Preus, 179 N.W. 725, 
726, 147 Minn. 125. 

89- Davis V. Perkins, (Ga.) 172 S.E. 
562, 565. 

90. State V. Brian; 120 N.W. 916, 
921, 84 Neb. 30. 

Phrase held to mean appropriation 
of the fund arising from the tax.— 
State V. Brian, 120 N.W. 916, 921, 84 
Neb. 30, dissenting opinion. 
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91. State V. Brian, 120 N.W. 916, 
917, 84 Neb. 30. 

92. U.S.—State of Arizona v. State 
of California, (Ariz.) 51 S.Ct. 522, 
527, 283 U.S. 423, 75 L.Ed. 1154— 
Murphy v. Kerr, (D.C.N.M.) 296 F. 
536, 542. 

Cal.—City of San Bernardino v. City 
of Riverside, 198 P. 784, 787, 186 
Cal. 7. 

Mont.—Custer v. Missoula Public 
Service Co., 6 P.(2d) 131, 134, 91 
Mont. 136—^Popham v. Holloron, 
275 P. 1099, 1102, 84 Mont. 442— 
Wheat V. Cameron, 210 P. 761, 762, 
64 Mont. 494—Mettler v. Ames 
Realty Co., 201 P. 702, 704, 61 Mont 
152. 

Nev.—^Robinson v. Imperial Silver 
Min. Co., 5 Nev. 44, 53. 

N.T.—^Little Falls Fibre Co. v. Henry 
Ford & Son, 217 N.T.S. 534, 540, 127 
Misc. 834. 

Or.—^In re Water Rights in Silvies 
River, 237 P. 322, 336, 115 Or. 27. 

Pa.—Palmer Water Co. v. Lehighton 
Water Supply Co., 124 A. 747, 750, 
280 Pa. 492. 

Tex.—Black Bros. v. State, (Civ.App.) 
253 S.W. 576, 582. 

Utah.—Justesen v. Olsen, 40 P.(2d) 
802, 809—Deseret Live Stock Co. v. 
Hooppiania, 239 P. 479, 482, 66 Utah 
25—^Robinson v. Schoenfeld, 218 P, 
1041, 1042, 62 Utah 233. 

Wash.—Colburn v. Winchell, 160 P. 
1052, 1053, 93 Wash. 388. 
“Prescription” sometimes equiva¬ 
lent.—City of San Bernardino v. City 

of Riverside, 198 P. 784, 787, 186 

CaL 7. 

98w In re Baton’s Estate, 168 A. 422, 
423, 114 N.J.Eq, 324. 

94. U. S. V. Creek Nation, (CtCl.) 
55 S.Ct 681, 684, 295 U.S. 103, 79 
L.Bd. 1331. 

9& Burt V. Municipal Council of 
City of Taunton, 176 N.E. 511, 512, 
275 Mass. 535. 

98. Ristine v. State, 20 Ind. 328, 339. 

97. Burt V. Municipal Council of 
City of Taunton, 176 N.E. 511, 613, 
275 Mass. 585. 

98. Oswego & S. R. Co. v. State, 124 
N.E. 8, 11, 226 N.T. 351. 
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tinuing appropriation,”^9 "date of appropriation, 
^^destruction or appropriation,”2 ^‘fraudulent appro- 
priation,”2 «in pursuance of an appropriation by 
law,”'^ "more than one appropriation,”5 "no appro¬ 
priation shall be made,”6 "notice of the appropria¬ 
tion,”'^ "prior appropriation,”S "recommendation for 
the appropriation,”9 "right or appropriation,”!^ 
"specific appropriation,”!! and ‘Vater . . . acquir¬ 
ed by appropriation . . . and not otherwise ;”!2 
also "all other appropriations,”!2 “appropriations for 
ordinary expenses of the . . .departments,”!^ "ap¬ 
propriations in aid of the county school fund,”!^ 
"appropriations made by law,”!® "appropriations 
made by the Legislature,”!7 "appropriations to pay 
the salaries,”! s "biennial appropriations,”! ^ "except 
upon appropriations,”^® "expenditures in excess of 
appropriations,”2! "in consequence of appropria¬ 
tions,”22 "permissive appropriations,”22 "specific ap¬ 
propriations made by law,”24 and "such ... ap¬ 
propriations shall be used;”25 also, phrases in which 
the word is employed as an adjective, as "appropri¬ 


ation act,”2® "appropriation bills,”27 "^appropria- 
tion’ claim,”2S "appropriation ordinance,”2® "appro¬ 
priation proceedings,”^® "general appropriation 
bills,”2! and "in pursuance of an appropriation 
law.”32 

APPEOPEIATOR. One who appropriates.22 In a 
particular connection, an appropriator is regarded as 
a tenant in severalty,24 lias been defined as a 
person who has heretofore made beneficial use in 
a lawful manner of the article appropriated.^® When 
applied to land, it has been held that "appropriator” 
necessarily includes, as part of its meaning, one who 
subjects the land of another as such; that is, in 
recognition that the lands are those of another, and 
that there is need that such be taken from such other 
and vested, as by way of compulsory sale, in the 

appropriator.2® 

Phrases: "Customers of an appropriator;”®'^ and 
also "appropriators of waters,”®® and "as between 


99. Ill.—People v. Russel, 142 N.E. 

537, 540, 311 Ill. 96. 

Or.—Holmes v. Olcott, 189 P. 202, 
206, 96 Or. 33. 

1 . In re Water Rights In Silvies 
River, 237 P. 322, 336, 115 Or. 27, 

2. United States v. Kimbal, (Ct.Cl.) 
13 Wall.(U.S.) 636, 644, 20 L.Ed. 
603. 

3. State V. Hoff, 150 N.W. 929. 930, 

29 N.D. 412. 

4. Idaho.—^Blaine County Inv, Co. v. 

Gallet, 204 P, 1066, 1067, 35 Idaho 
102—Herrick v. Gallet, 204 P.^ 477, 
478, 35 Idaho 13—Epperson v. 

Howell, 154 P, 621, 623, 28 Idaho 
338. 

Okl.—State ex rel. Murray v. Carter, 

30 P.(2d) 700, 702—Ex parte Pope, 
242 P. 290, 294, 33 Okl.Cr. 5. 

•^ash.—State v. Clausen, 162 P. 1, 3, 
94 Wash. 166. 

5. In re Paton’s Estate, 168 A. 422, 
423, 114 N.J.Eq. 324. 

9. State V. Erickson, 19 P.(2d) 227, 
229, 93 Mont. 466. 

7. Derrick v. State, 191 N.Y.S. 502, 
606, 117 Misc. 773. 

8. Murphy v. Kerr, (D.C.N.M.) 296 
P. 636, 542. 

9. Burt V. Municipal Council of City 
of Taunton, 176 N.E. 511, 513, 275 
Mass. 535. 

10. U.S.—^U. S. V. Walker River Irr. 
Dist., (D.C.Nev.) 11 F.Supp. 158, 
169. 

Utah.—Wrathall v. Johnson, 40 P. 
(2d) 755, 783. 

11. Ark.—^Hudson v. Higgins, 299 S. 
W. 1000, 1001, 175 Ark. 685—^Dick¬ 
inson V. Clibourn, 187 S.W. 909, 
911, 125 Ark. 101. 


Ill.—People V. Russel, 142 N.E. 537, 

539, 311 IlL 96. 

Ky.—Davis v- Steward, 248 S.W. 531, 
533, 198 Ky. 248. 

Mo.—Jennings v. Kinsey, 271 S.W. 

786, 788, 308 Mo. 265. 

Tex.—^^IcKenzie Const. Co. v. City of 
San Antonio, (Civ.App.) 60 S.W. 
(2d) 349. 352. 

12. Wrathall v. Johnson, (Utah) 40 
P.(2d) 765, 783. 

13. Barnsdall Refining Corporation 
v. Welsh, (S.D.) 269 N.W. 853, 856. 

14. Barnsdall Refining Corporation 
V. Welsh, supra. 

<*AU other appropriations” distin- 
guished.—Barnsdall Refining Corpo¬ 
ration V. Welsh, (S.D.) 269 N.W. 853, 
856. 

15^ State ex rel. Kurz v. Lee, (Pla.) 
163 So. 859, 871—^Hiers v. Mitchell, 
116 So. 81, 87, 95 Pla. 345. 

16. State V. State Board of Exam¬ 
iners, 238 P. 316, 320, 74 Mont. 1. 

17. People V. Russel, 142 N.E. 537, 

540, 311 Ill. 96. 

18. People V. Russel, supra. 

19. State V. Preus, 179 N.W. 725, 726, 
147 Minn. 125. 

20. State V. Henderson, 74 So. 344, 
345, 199 Ala. 244, L.RA1917P 770. 

ai. Burt V. Municipal Council of 
City of Taunton, 176 N.E. 611, 513, 
275 Mass. 535. 

22. City of Montpelier v. Gates, 170 
A. 473, 474, 475, 106 Vt 116. 

23. State ex rel. Kurz v. Lee, (Pla.) 
163 So. 859, 871. 

24. State V. Kenney, 24 P. 96, 97, 9 
Mont. 389. 

25. Grout V. Gates, 124 A. 76, 80, 97 
Vt. 434. 
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26. Milburn v. Childers, (Okl.) 61 P. 
(2d) 1047, 1048. 

27. S.C.—State v. Derham, 39 S.B. 
379, 381, 61 S.a 258. 

Wis.—State ex rel. Finnegan v. Dam- 
mann, 264 N.W. 622, 624. 

4 C.J. p 1461 note 74. 

28. American Woolen Co. v. State, 
180 N.Y.S. 759, 763, 110 Misc. 413. 

29. Schwartz v. City of Chicago, 223 

I11.APP, 184, 192. 

30. State ex rel. Bradley v. Board of 
Com’rs of Cuyahoga County, 190 
N.B. 571, 574, 128 Ohio St. 181. 

31. N.D.—State v. Sorlie, 219 N.W. 
105, 108, 56 N.D. 650. 

Yt —City of Montpelier v. Gates, 170 
A. 473, 475, 106 Vt 116. 

32. State V. Preus, 179 N.W. 725, 
726, 147 Minn. 125. 

33. Webster D. 

m EiLglish ecclesiastical law 

A spiritual corporation entitled to 
the profits of a benefice.—Black L. D. 

34. State V. Davis, 240 P. 882, 883, 
116 Or. 232. 

35. Willis V. Neches Canal Co., (Tex. 
Com.App.) 16 S.W.(2d) 266, 268. 

36 . Southern R. Co. v. Jennings, 171 
S.W. 82, 83, 130 Tenn. 450. 

37 . Willis V. Neches Canal Co., (Tex. 
Com.App.) 16 S.W.(2d) 266, 269. 

38. Lux V. Haggin. 4 F. 919. 10 P. 
674, 736, 69 Cal. 255. 

implies acquisition of right of prop¬ 
erty 

“An ‘appropriator* (using this term 
in its full and absolute sense, and to 
include both a diversion and an ap¬ 
plication, both of which are essential 
to the completion of a title to water) 
acquires a right of property in that 
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appropriators.”^^ 

APPEOVAL. The -vrord "approval” has different 
meanings, depending upon the connection in which 
it is found and the subject matter to which it is 
applied.^® Generally, the word implies favorable 
conviction manifested by affirmation concerning a 
specific matter submitted for decision.^^ In some 
cases "approval” implies the exercise of judicial 
action or discretion, while in other eases it implies the 
exercise of only an administrative function or ca¬ 
pacity and not in a judicial sense it ^oes not al¬ 
ways imply acceptance does not import initia¬ 
tive;^^ nor necessarily require a writing.^® Jt has 
been defined as approbation ratificationsanc¬ 
tion the will to assent to an act done by some one 


else rather than the doing of that act.49 

Phrases: "After the passage and approval of the 
said laws,”50 “application for approval,”5i "approv¬ 
al .. . according to law,”52 "approval and adop¬ 
tion,”53 "approval by board of estimate and appor- 
tionment,”54 "approval by the board of directors,”55 
"approval by the county council,”55 "approval by 
the county court,”57 " ^approval’ by the [Federal Ee- 
serve] Board,”5 3 "approval by the may or,”59 "approv¬ 
al in writing,”50 "approval of a scholar’s attendance 
at a certain school,”5i "^approval’ of grounds con¬ 
tained in the amendment,”52 "approval of plans,”53 
" ^approval’ of the act,”54 "approval of the contract 
with such modification,”55 "approval of the convey¬ 
ance,”55 "approval of the county superintendent,”57 


which he has appropriated. It is a 
right in one sense absolute, and in 
another qualified; at least, qualified 
as to its rights with respect to third 
persons.”—Suffolk Gold Min., etc., Co. 
V. San Miguel Cons. Min., etc., Co., 48 
P. 828, 830, 9 Colo.App. 407. 

^^Biverters of waters” equivalent.—^ 
Lux V. Haggin, 4 P. 919, 10 P. 674, 
736, 69 Cal. 255. 

39. Willis V. Neches Canal Co., (Tex. 
CohlApp.) 16 S.W.(2d) 266, 268. 

40 . Brown v. Newburyport, 95 N.Ef. 
604, 607, 209 Mass. 259, Ann.Cas. 
1912B 495. 

41. Simpson v. City of Marlborough, 
127 N.B. 887, 888, 236 Mass. 210. 

42. Mass.—^Leroy v. Worcester St. 
Ry. Co., 191 N.E. 39, 41 —Cunning¬ 
ham V. Commissioner of Banks, 144 
3Sr.B. 447, 455, 249 Mass. 401. 

N.D.—^Puller v. Board of University 
and School Lands, 129 N.W. 1029, 
1032, 21 N.D. 212. 

Okl.—^Melton v. Cherokee Oil & Gas 
Co., 170 P. 691, 697, 67 Okl, 247. 
S.C.-—State V. Duckett, 130 S.B. 340, 
342, 133 S.C. 85. 

Utah.—In re State Bank of Millard 
County, 30 P.(2d) 211, 214. 

4 C.J. p 1462 note 82, 

“It signifies the application of 
sound judgment to a proposition 
emanating from another source and 
submitted for investigation. It re¬ 
quires the exercise of faculties of 
criticism and discrimination. . . . 
It does not mean original and inven¬ 
tive construction in the first instance. 
•On the other hand, it is not a mere 
perfunctory act It imposes no mean 
responsibility. It carries power and 
4uty of an effective nature. It is the 
word used in both the state and fed¬ 
eral Constitutions, the charters of 
many cities and R.Li ch. 26, § 9, to 
4escribe ^e assent required by the 
ohief executive before acts of the 
legislative department become opera¬ 
tive.”—Simpson v. City of Marlbor¬ 
ough, 127 N.B. 887, 888, 236 Mass. 210. 


43L In re East 177th St. in Borough 
of the Bronx, New York City, 145 
N.B. 903, 906, 239 N.T. 119. 

44. Simpson v. City of Marlborough, 
127 N.B. 887, 888, 236 Mass. 210. 

45. Approval by telephone held suffi¬ 
cient.—^Board of Education of City of 
Hutchison v. Reno Community High 
School, 257 P. 957, 959, 124 Kan. 175. 

46. Webster D. 

47. Century D.—U. S. Fidelity & 
Guaranty Co. v. State of Oklahoma 
ex rel. Shull, (C.C.A.Okl.) 43 P.(2d) 
532, 536. 

43. Mass.—Simpson v. City of Marl¬ 
borough, 127 N.R 887, 888, 236 
Mass. 210. 

S.D,—^Rowe V. Stanley County, 219 
N.W. 122, 124, 52 S.D. 616. 

49. Simpson v. City of Marlborough, 
127 N.E. 887, 888, 236 Mass. 210. 
“Acquiescence” distinguished see 1 C. 
J.S. p 917 note 58. 

Sa State V. Frear, 126 N.W. 961, 967, 
142 Wis. 320, 20 Ann.Cas. 633. 

51. Garr v. Fuls, 133 A. 150, 153, 286 
Pa, 137. 

52. Rooney v. South Sioux City, 195 
N.W. 474, 475, 111 Neb. 1. 

53. Matheny v. Independence Coun¬ 
ty, 277 S.W. 22, 24, 169 Ark. 925. 
“Election” equivalent.—^]VIatheny v. 

Independence County, 277 S.W. 22, 24, 
169 Ark. 925. 

54. In re East 177th St. in Borough 
of the Bronx, New York City, 145 
N.E. 903, 906, 239 N.Y. 119. 

Favorable opinion 
“Approval by the board of estimate 
and apportionment means merely ‘to 
pass a favorable opinion thereon.* *'— 
In re East 177th St. in Borough of the 
Bronx, New York City, 145 N.B. 903, 
906, 239 N.Y. 119. 

55. State v. Duckett, 130 S.E. 340, 
341, 133 S.C. 85. 

5GL Snider v. State ex rel. Leap, 
(Ind.) 190 NJB. 178, 180. 
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57. Bishop V. Prairie Oil & Gas Co., 
222 P. 954, 966, 101 Okl. 1. 

Implying both consent and confirma¬ 
tion 

“The county court gives its ap¬ 
proval when it gives its sanction or 
consent to the act of the guardian, as 
well as when It confirms and perfects 
an act of the guardian.”—^Bishop v. 
Prairie Oil & Gas Co., 222 P. 954, 956, 
101 Okl. 1. 

58. Apfel V. Mellon, 59 App.D.C. 94, 
33 P.(2d) 805, 807. 

59. Leroy v. Worcester St. Ry. Co., 
(Mass.) 191 N.B. 39, 41. 

GCK Kan.—^Board of Education of 
City of Hutchinson v. Reno Com¬ 
munity High School, 267 P. 957, 
959, 124 Kan. 175. 

Mass.—^Attorney-General v. Eastern 
R. Co., 137 Mass. 46, 47, 49. 

N.Y.—^Potter v. Ontario, etc., Mut. 
Ins. Co.. 5 Hill (N.Y.) 147, 149. 

61. Pushee v. Lyme School Dist, 82 
A. 718, 720, 76 N.H. 369. 

68. Trammell v. Shirley, 145 S.B, 
486, 487, 38 Ga.App. 710. 

“Allowing an amendment” distin¬ 
guished.—^Trammell v. Shirley, 145 S. 
E. 486, 487, 38 Ga.App. 710. 

63. Simpson v. City of Marlborough, 
127 N.E. 887, 889, 236 Mass. 210. 
“Preparation of plans” contrasted. 

—Simpson v. City of Marlborough, 
127 N.E. 887, 889, 236 Mass. 210. 

64. McMillan v. State, 147 So. 200, 
25 Ala.App. 395. 

“Passage of the act” the legal 
equivalent.—^McMillan v. State, 147 
So. 200, 25 Ala.App. 395. 

65. Mickens v. Lawrence Paper Mfg. 
Co., 285 P. 624, 625, 130 Kan. 149. 

66. Haddock v. Shelton, 286 P. 329, 
334, 142 Okl. 202. 

67. Board of Education of City of 
Hutchison v. Reno Community 
High School, 257 P. 957, 959, 124 

. Kan. 175. 
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^^approval of the eourt/^fi5 "approval of the elec¬ 
tors,”®^ ^^approval of the lease contract,”70 "<ap- 
provaP of the roll,”71 "approval of the statement 
of facts,”72 "approval of the superintendent,”73 "ap¬ 
proval or disapproval,”74 "direction and approval,”75 
"from and after its approval by the govemor,”70 
"give 'approval,’ ”77 "on approval,”73 " ^on trial’ or 
'approval,’ ”73 "order of approval,”3® " 'subject to the 
approval’ of the court,”3i "subject to the approval of 
the Governor, Auditor, and Treasurer,”32 "subject to 
the approval of the mayor and city council,”®^ "sub¬ 
mitting for your approval,”®^ "within thirty days 
after the filing and approval of the report,”35 "with¬ 
out the approval of the Governor,”®® "without the 


direction and approval of the . • • court,”37 "with 
the approval of the board,”®® and "written approval 
of the Governing Board.”®® 

APPROVE. The word does not, ex vi termini, nec¬ 
essarily import the exercise of discretion,®3 but from 
the connection in which the term is used it often 
involves the idea of discretion and adjudication,® i 
and is seldom construed as requiring a mere ministeri¬ 
al act,®2 but rather embraces both direction and 
confirmation;®® and sometimes necessarily implies 
the exercise of discretion on the part of the person 
or persons approving,® ^ for the power to approve 
ordinarily implies a power to disapprove, or to with¬ 
hold approval,®® but does not give the right of arbi- 


63. In re Robinson*s Will, (Wis.) 

261 N.W. 725, 729. 

XnLplles submission, aad considera¬ 
tion 

‘‘Something must have been sub¬ 
mitted to the court and have been 
considered and approved by it.*'—^In 
re Robinson's Will, (Wis.) 261 N.W. 
725, 729. 

69. Rowe V. Stanley County, 219 N. 
W. 122, 124, 52 S.D. 616. 

70. Bishop V. Prairie Oil & Gas Co., 
222 P. 964, 966, 101 Okl. 1. 

71. Grayson v. Richardson, 3 So. 579, 
680, 65 Miss. 222— i C.J. p 1462 note 
80 Ce]. 

7a. Watkins v. Hale, 84 S.W. 886, 
387, 37 Tex.Civ.App. 243. 

7a State ex rel. Dodd v. Hill, 100 S. 
E. 286, 288, 84 W.Va. 468. 

74w Apfel V. Mellon, 69 App.D.C. 94, 
33 F.(2d) 805, 806. 

75. State v. Standard Oil Co. of 
Louisiana, 16 S.W.(2d) 681, 583, 179 
Ark. 280. 

7a Or.—^Biggs V. McBride, 21 P. 878, 
879, 17 Or. 640. 5 L.R.A. 115. 

Va.—State v. Mounts, 14 S.E, 407, 
409, 36 W.Va. 179, 15 L.R.A. 243. 
"From and after its passage” eq.Ttl- 
valeut.—^Biggs v. McBride, 21 P. 878, 
879, 17 Or. 640, 5 L.R.A. 115. 

"From and after its passage” dis- 
tingrtiished.—State v. Mounts, 14 S.E. 
407, 409, 36 W.Va. 179, 15 L.R.A. 243. 

77. D.C.—Apfel v. Mellon, 59 App.D. 

C. 94, 33 F.(2d) 806, 806. 

Iowa.—estate v. Rhein, 127 N.W. 1079, 
1081, 149 Iowa 76. 

Mo.—State ex rel. City of St Louis v. 

Caulfield, 62 S.W. (2d) 818, 823. 
Okl.—Bishop v. Prairie Oil & Gas Co., 
222 P. 964, 956, 101 Okl. 1—Melton 
v. Cherokee Oil & Gas Co., 170 P. 
691, 697, 67 Okl. 247. 

7a Smith V. Clews, 2i N.E. 160, 161, 
114 N.Y. 190, 11 Am.S.R. 627. 4 L.R. 
A. 392. 

75. Ky.—^McCormick - Harvesting I 
Mach.* Go. V. Arnold 75 S.W. 323,1 


324, 116 Ky. 508, citing Benjamin 
Sales (4th ed) §§ 595, 596. 

Mo.—Missouri Smoke Preventer Co. 

I V. St Louis, 103 S.W. 513, 519, 205 
j Mo. 220. 

isa Haddock v. Shelton, 286 P. 329, 
334, 142 Okl. 202. 

81. In re State Bank of Millard 
County, (Utah) 30 P.(2d) 211, 214. 
As implying judgment and aflixma'tive 
action 

“As used in some statutes or texts, 
the act of ‘approval* implies the act 
of passing judgment the use of dis¬ 
cretion and a determination as a de¬ 
duction therefrom unless limited by 
the statute. As used in other statutes, 
the term implies the exercise of sound 
judgment, practical sagacity, wise 
discretion, and final direct affirmative 
action.**—^In re State Bank of Millard 
County, (Utah) SO P.(2d) 211, 214. 

88. Ellison v. Oliver, 227 S.W. 686, 
588, 147 Ark. 252. 

Official sanction 

“The word ‘approval* means that 
the contract should receive the offi¬ 
cial sanction of the officers named.*’ 
—^Ellison V. Oliver, 227 S.W. 586, 689, 
147 Ark. 252. 

sa Old Colony Trust Co. v. Atlanta, 
(C.C.Ga,) 83 F. 39, 42. 

84. Festa Do Divino Bsperito Santo 
De Manteca, Manteca, Cab, v. Men- 
des, (Cal.) 26 P.(2d) 12, 13. 

85. In re Upper Ten Mile Plank 
Road, 15 Pa.Dist. 988, 991. 

Refers to a preliminary approval 

nisi.—^In re Upper Ten Mile Plank 
Road, 16 Pa.Dist. 988, 991. 

881. Melton v. Cherokee Oil & Gas Co., 
170 P. 691, 697, 67 Okl. 247. 

87. U.S.—Tibbens v. Clayton, (D.C. 

Okl.) 288 F. 893, 395. 

Okl.—^Bishop V. Prairie Oil & Gas Co., 
222 P. 954, 956, 101 OkL 1—Duff v. 
Keaton, 124 P. 291, 294, 33 OkL 92, 
42 L.R.A.(N.S.) 472. 

SB. Idaho.—Western Hospital Ass’n 
V. Industrial Accident Board, 6 P. 
(2d) 845, 848, 51 Idaho 334 • 


Iowa.—State v. Rhein, 127 N.W. 1079, 
1081, 149 Iowa 76. 

89. People V. Hall. 31 P.(2d) 831, 834, 
140 Cal.App. 745. 

9a Cal.—People v. Hall, 31 P.(2d) 
831, 835, 140 CaLApp. 745. 

D.C.—^Apfel V. Mellon. 59 App.D.C. 

94. 33 F.(2d) 805, 806. 

Mo.—^Better Built Homes & Mortgage 
Co. V. Nolte, 249 S.W. 743, 745, 211 
Mo.App. 601. 

Wis.—State ex rel. Wember v. Kings¬ 
ton. 253 N.W. 401, 403. 

4 C.J. P 1464 note 3. 

Bepends upon circumstance of its use 
“The word ‘approve* does not neces¬ 
sarily indicate that a discretion is 
contemplated. The word must be 
considered in connection with the 
subject matter to which it is applied, 
and the connection in which the same 
is found.*'—^Better Built Homes & 
Mortgage Co. v. Nolte, 249 S.W. 743, 
745, 211 Mo.App. 601. 

91. Ala.—State v. Henderson, 74 So. 
951, 952, 199 Ala, 428. 

Cal.—People v. Hall, 31 P.(2d) 831, 
835, 140 Cal-App. 746. 

D.C.—^Apfel V. Mellon, 59 App.D.C. 

94, 33 F.(2d) 805, 806. 

4 C.J. p 1464 note 4. 

Similarly expressed 

“The word ‘approve* imports the 
exercise of judgment.**—Key v. Board 
of Education of Granville County, 80 
S.E. 1002, 1003, 170 N.C. 123. 

92. Apfel V. Mellon, 59 App.D.C. 94, 
33 P.(2d) 805, 807—4 C.J. p 1464 
note 5. 

93. Tibbens v. Clayton, (D.C.Okl.) 
288 F. 393, 396. 

94. Ark.—State v. Standard Oil Co 
of Louisiana, 16 S.W.(2d) 581, 583, 
179 Ark. 280. 

Okl.—^Melton v. CJherokee Oil & Gas 
Co., 170 P. 691, 697, 67 Okl. 247. 

95. Cal.—Cosner v. Colusa County, 
58 CaL 274, 275—People v. Hall, 31* 
P.(2d) 831. 835, 140 CaLApp. 745. 

D.C.—Apfel V. Mellon, ,59 App.I).C. 

94, 33 F.(2d) 805, 806. 

N.C.—Key v. Board of ©dueatifito 
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trary rejection.^® It lias been said that the term 
denotes more than an unexpressed mental acquies¬ 
cence,^*^ implies a revisory proceeding, as the term 
is only appropriate to such an aet,9S but not neces¬ 
sarily the po'vrer to initiate or carry out.^^ To '^ap- 
prove’^ or give “approval” is, in its essential and most 
obvious meaning,^ to confirm; to ratify; to sanc¬ 
tion; to consent to some act or thing done by an- 
other.2 The word has been variously defined as mean¬ 
ing: To accept as good and sufficient for the purpose 
intended to admit the propriety or excellence of 


to adopt;5 also to be pleased with; to commend; to 
pronounce good; to regard as good; to think or 
judge well ofto regard or comment upon as worthy 
of acceptance, commendation, or favorable atten¬ 
tion; to form or express a favorable judgment con¬ 
cerning; to treat, receive, or present with favor 
also to affirm as lawful and proper; to concur in 
the propriety or expediency, the legality or constitu¬ 
tionality of and also to demonstrate; to prove; to 
show to be real or true;^ to make or show to be 


of Granville County, 86 S.B. 1002, 
1003, 170 N.C. 123. 

Va.—State ex rel. Dodd, v. Hill, 100 
S.B. 286, 288, 84 W.Va. 468. 

96. Andis v. Personett, 9 N.E. 101, 
103, 108 Ind. 202—4 C.J. P 1464 note 
3 [c]. 

97. People v. Hall, 31 P.(2d) 831, 
836, 140 CaLApp. 745—4 C.J. p 1462 
note 86 [g]. 

AS express or implied. 

(1) “Whenever, either hy constitu¬ 
tional or legislative requirement the 
president of the United States, the 
governor of a state or the mayor of a 
<sity is required to approve an act of 
congress, or of a legislature, or of a 
court of common council, the word 
^approve’ means more than the unex¬ 
pressed mental acquiescence of the 
individual in the propriety of what 
has been done; it means that the offi¬ 
cer, in his official capacity, as the 
guardian of the interests of a com¬ 
munity, having in view its welfare, 
and not his personal wish or advan¬ 
tage, shall consider the proposed leg¬ 
islation and determine that it is prop¬ 
er, and make that fact known to all 
men with absolute certainty, by some 
visible, unmistakable and enduring 
mark, to wit, by written declaration 
attested by his signature.’*—People 
V. Hall, 31 P.(2d) 831, 836, 140 Cal. 
App. 745—^New York & N. E. R. Co. v. 
Waterbury, 10 A. 162, 163, 55 Conn. 19, 
23. 

(2) A board of directors may “ap¬ 
prove” a surety on the bond of an em¬ 
ployee by vote or by tacit and im¬ 
plied assent. The assent may be 
more difficult to prove by parol evi¬ 
dence than if it were reduced to writ¬ 
ing, but it is not a sufficient reason 
for declaring the assent inoperative. 
The approval is a matter of discre¬ 
tion, and, that discretion once being 
exercised, it is of very little conse- 
qtuence whether a written minute of 
the vote be made or not.—^U. S. Bank 
V. Dandridge, (Va.) 12 Wheat(U.S.) 
64, 83, 6 Ii.Ed. 552. 

98. D.C.—Thaw v. Ritchie, 16 D.C. 
200, 225. 

Mo.—State ex reL City of St. Louis v. 
Caulfield, (Mo.) 62 S.W.(2d) 818, 
823. 

99. Mass.—^Simpson v. City of Marl¬ 


borough, 127 N.B. 887, 889, 236 
Mass. 210. 

Mo.—State ex rel. City of St. Louis v. 

Caulfield, 62 S.W.(2d) 818, 823. 
Mont.—State v. Bickoffi, 276 P. 954, 
956. 84 Mont 539. 

1. D.C.—Apfel V. Mellon, 59 App.D. 
C. 94, 33 F.(2d) 805, 806. 

Iowa.—State v. Rhein, 127 N.W. 1079, 
1081, 149 Iowa 76, 81, citing Web¬ 
ster Int D. 

Kan.—^Board of Education of City of 
Hutchinson v. Reno Community 
High School, 257 P. 957, 959, 124 
Kan. 175. 

Mo.—State ex rel. City of St Louis v. 

Caulfield, 62 S.W.(2d) 818, 823. 
Okl.—Bishop V. Prairie Oil & Gas Co., 
222 P. 954, 956, 101 Okl. 1—Melton 
V. Cherokee Oil & Gas Co., 170 P. 
691, 697, 67 Okl. 247. 

2. Cal.—People v. Hall. 31 P.(2d) 
831, 835. 140 CaLApp. 745. 

D.C.—^Apfel v. Mellon, 59 App.D.C. 94, 
33 F.(2d) 805, 806. 

Idaho.—^Western Hospital Ass’n v. 
Industrial Accident Board, 6 P.(2d) 
845, 848, 51 Idaho 334. 

Iowa.-~State v. Rhein, 127 N.W. 1079, 
1081, 149 Iowa 76, 81. 

Kan.—Board of Education of City of 
Hutchinson v. Reno Community 
High School. 257 P. 957, 959, 124 
Kan. 175. 

Mo.—State ex rel. City of St Louis 
V. Caulfield, 62 S.W.(2d) 818, 823. 
Okl.—Bishop V. Prairie Oil & Gas Co., 
222 P. 954, 956, 101 Okl. 1—Melton 
V. Cherokee Oil & Gas Co., 170 P. 
691, 697, 67 Okl. 247—^Baker v. 
Hammett 100 P. 1114, 23 Okl. 480, 
484. 

Pa.—Chestnut Hill, etc., Turnp. Road 
Co. V, Montgomery County, 76 A. 
726, 228 Pa. 1, 6—Chestnut Hill v. 
Springhouse Turnp. Co., 35 Pa.Co. 
167, 168. 

4 C.J. P 1461 note 77 [b], p 1462 note 
84--P 1463 note 87. 

Similar definitions 

(1) “To give executive sanction 
to.”—Anderson L. D., quoted in Hov¬ 
er V. People, 68 P. 679, 688, 17 Colo. 
App. 375. See also Brown v. New- 
buryport, 95 K.E. 504, 209 Mass. 259, 
Ann.Cas.l912B 495. 

(2) “To ’ratify authoritatively.* **— 
Century D., quoted in Baker v. Ham¬ 
mett, 100 P. 1114, 23 Okl. 480, 485. 
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(3) “To sanction officially.” 

U.S.—Tibbens v. Clayton, (D.C.Okl.) 
288 F. 393, 396. 

Cal.—People v. Hall, 31 P.(2d) 831, 
835, 140 CaLApp. 745. 

Idaho.—^Western Hospital Ass’n v. 
Industrial Accident Board, 6 P.(2d) 
845, 848, 51 Idaho 334. 

Mont.—State v. EickofC, 276 P. 954, 
956, 84 Mont 539. 

Neb.—^Ashby v. Peters, 258 N.W. 639, 
644, 128 Neb. 338, 99 A.L.R. 843. 

4 C.J. p 1462 note 86 [a] (1). 

(4) “To ‘approve* is to ratify or 
confirm a thing already done, or to 
sanction a thing that may be done in 
the future.”—Gray v. Gill, 210 N.Y.S. 
658, 660, 125 Misc. 70. 

3. Colo.—^Hover v. People, 68 P. 679, 
688, 17 Colo.App. 375. 

Okl.—^Kingfisher Bd. of Education v. 
Kingfisher, 48 P. 103, 5 Okl. 82, 88. 

4. Idaho. — ^Western Hospital Ass’n 
V. Industrial Accident Board, 6 P. 
(2d) 845, 848, 61 Idaho 334. 

Okl.—Melton v. Cherokee Oil & Gas 
Co., 170 P. 691, 697, 67 Okl. 247. 

4 C.J. p 1463 note 89. 

5. Miller v. Union County, 86 P. 3, 
5, 48 Or. 266. 

a Idaho.—^Western Hospital Ass’n 
V. Industrial Accident Board, 6 P. 
(2d) 845, 848, 61 Idaho 334. 

Okl.—Melton v. Cherokee Oil & Gas 
Co., 170 P. 691, 697, 67 Okl. 247. 

4 C.J. p 1463 notes 91, 92, 98-1. 

Similar definitions 

(1) “To commend; to be satisfied 
with.”—^Bouvier L. D., quoted in 
Western Hospital Ass’n v. Industrial 
Accident Board, 6 P.(2d) 845, 848, 51 
Idaho 334. 

(2) “To regard as good, to com¬ 
mend.”—^Ashby V. Peters, 258 N.W. 
639, 644, 128 Neb. 338, 99 A.L.R. 843. 

7. New Standard D., quoted in West¬ 
ern Hospital Ass’n v. Industrial 
Accident Board, 6 P.(2d) 845, 848, 
51 Idaho 334. 

a Anderson L. D., quoted in Hover 
V. People, 68 P. 679, 688,'^ 17 Colo. 
App. 375. 

9, Webster D., quoted in Blingfisher 
Bd, of Education v. Kingfisher, 48 
P. 103, 5 Okl. 82, 88. 

Similar definition 

“To make proof of; to prove or 
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APPROVE 


worthy of approbation or acceptance With a 
rather different connotation, the word is also used 
in the sense of an accusation against an aceom- 
plice.il ^'Approve” has been distinguished from 
^‘authorize ,”12 "incite,^^incorporate into ”1^ and 
^^procure.”!® 

Phrases: “^Approve’ a decree of the orphans’ 
court,”16 ^^approYe all loans,”i7 ''approve an act of 
congress, or of a legislature,”18 "approve of the in- 
corporation,”i9 "approve the place,”20 "approve, 
warrant, ratify, confirm and agree to said Declara¬ 
tion of Trust,”2i "direct and approve suits to be in- 
stituted,”22 "power to approve plans,”23 and "refused 
to indorse and approve the petition ;”24 also "ap¬ 
proves and adopts answers of the jury herein,”25 
and "such compensation as the court approves.”26 

Approved 

It has been held that the word "approved” natural¬ 
ly imports the exercise of judgment and discretion,27 


has been held to mean more than merely ministerial 
approval,28 and has been said to mean "legally ap¬ 
proved,”23 being described as the proper word to ap¬ 
ply to the action of the executive in signing an act 
of the legislature;80 but under particular circum¬ 
stances it has been held that the word is not neces¬ 
sarily associated with the exercise of discretion,^! 
and then the term has been defined as accepted as 
good or sufficient for the purpose intended.22 The 
participle, used adjectively, has been held to be equiv¬ 
alent to, or at least, to convey the idea of, "adopted” 
(see Adopt 2 C.J.S. p 363 note 36), "correct” or "0. 
K.,”23 and "satisfactory ;”34 and has been distin¬ 
guished from "adopted” (see Adopt 2 C.J.S. p 363 
note 39), "allowed,”35 "fixed,”86 "paid,”27 and "pass- 
ed”38 

Phrases: Both as a part of the verb and as a 
participial adjective the word occurs in various 
phrases which have received judicial construction, 
such as: "Adequate and approved respirators,”39 


show practically.”—^Webster D., 
quoted in Kingfisher Bd. of Education 
V. Kingfisher, 48 P. 103, 5 Okl. 82, 88. 

10. Webster D., quoted in Andis v. 
Personett, 9 N.E. 101, 103, 108 Ind. 
202, and Sweeney v. Vaughn, 29 S. 
W. 903, 94 Tenn. 534, 536. 

11. Black L. D* See also Approve¬ 
ment post. 

12. dist of distinctfioxL 

”The word ‘approve’ has a broader 
significance than the word ‘authorize.* 
To ‘approve* is to ratify or confirm 
thing already done, or to sanction a 
thing that may be done in the future; 
but to ‘authorize’ is to permit a thing 
to be done in the future,”—Gray v. 
Gill. 210 N.Y.S. 658, 660, 125 Misc. 70. 

Id. Ryan v. Quinn, 71 S.W, 872, 876, 
24 Ky.L. 1513. 

14. State V. Kohnke, 33 So. 793, 109 
La. 838, 860. 

15. Ryan v. Quinn, 71 S.W. 872, 876, 
24 Ky.L. 1513—Omer v. Com., 25 S. 
W. 594, 95 Ky. 353, 360, 15 Ky.L. 
694—True v. Com., 14 S.W. 684, 90 
Ky. 651, 654, 12 Ky.L. 594. 

16. D.C.—Thaw v. Ritchie, 16 D.C. 
200, 225. 

Mo.—State ex rel. City of 'St. Louis 
V. Caulfield, 62 S.W. (2d) 818, 823. 

17. U. S. Fidelity & Guaranty Co. 
V. State of Oklahoma ex rel. Shull, 
(C.C.A.Okl.) 43 F.(2d> 532, 636. 

As meaning "ratification of a loan 

already made, rather than authoriza¬ 
tion to accept an application for a 
loan.”—XT. S. Fidelity & Guaranty Co. 
V. State of Oklahoma ex rel. Shull, 
(C.C.AOkl.) 43 F.(2d) 532, 536. 

la Cal.—People v. Hall, 31 P.(2d) 
831,.836, 140 Cal.App. 745. 

Conn.—New York & N. E. R. Co. v. 
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Waterbury, 10 A 162, 163, 55 C^onn. 
19, 23. 

19. Donora Light, etc., Co., 27 Pa. 
Co. 522, 524. 

20. State V. Rhein, 127 N.W. 1079, 
1081, 149 Iowa 76. 

21. Weidner v. Zieglar, (Cal.App.) 
14 P.(2d) 353, 356. 

22. State V. Standard Oil Co. of Lou¬ 
isiana, 16 S.W.(2d) 581, 583, 179 
Ark. 280. 

2a Simpson v. City of Marlborough, 
127 N.E. 887, 889, 236 Mass. 210. 
Held not to include “the right to 
employ an architect and cause him 
to make full plans and specifica¬ 
tions.”—Simpson v. City of Marlbor¬ 
ough, 127 N.E. 887, 889, 236 Mass. 
210 . 

24. Key v. Board of Education of 
I Granville County, 86 S.E. 1002, 

! 1003, 170 N.C. 123. 

25. Huls V, Lawrence, (Mo.App.) 
300 S.W. 1004, 1018. 

As more than mere substitution 
Where, in an equity case, the jury 
made certain findings of fact and the 
record stated “whereupon the court 
‘approves’ and adopts answers of the 
jury herein,” the court, in holding 
that the chancellor knew the law 
providing that the jury^s verdict is 
advisory in an equity case, said: 
“The word ‘approves’ carries with it 
the idea of doing some thing more 
than merely substituting the answers 
of the jury for the judgment of 
court.”—^Huls V. Lawrence (Mo.App.) 
300 S.W. 1004, 1018. 

26. Long V. Miami County, 80 N.E. 
188, 75 Ohio St. 539, 546. 

27. D.C.—^Apfel v. Mellon, 59 App. 
D.a 94. 33 P.(2d) 805, 806. 

W.Va.—State ex rel. Dodd v. Hill, 
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Banking Commissioner, 100 S.E. 
286, 287, 84 W.Va. 468. 

Similarly expressed 
Construing a provision requiring 
approval by the bank commissioner 
of stock increases by trust compa¬ 
nies, the court said: “ ‘Approved* 
. . . implies the exercise of sound 
judgment, practical sagacity, wise 
discretion, and final direct affirmative 
action.”—Cunningham v. Commission¬ 
er of Banks, 144 N.E. 447, 455, 249 
Mass. 401. 

28. Idaho.—Western Hospital Ass’n 
V. Industrial Accident Board, 6 P, 
(2d) 845, 848, 51 Idaho 334. 

Mass.—Cunningham v. Commissioner 
of Banks, 144 N.E. 447, 455, 249 
Mass. 401. 

29. Yabhicom v. King, [1899] 1 Q. 
B. 444, 448. 

60. Chumasero v. Potts, 2 Mont. 242, 
285. 

31. Kingfisher Bd. of Education v. 
Kingfisher, 48 P. 103, 105, 106, 5 
Okl. 82. 

32. Kingfisher Bd. of Education v. 
Kingfisher, supra. 

33. State V. Gee, 42 P. 7, 28 Or. 100, 
106. 

34. Stanton v. State, 175 N.Y.S. 568. 
574, 103 Misc. 221. 

35. Long V. Miami County, 80 N.B. 
188, 75 Ohio St. 539, 546. 

36. Long V. Miami County, supra. 

37. Flaherty v. Atlantic Lumber Co., 
44 A 186, 58 N.J.Eq. 467, 477. 

38. Chumasero v. Potts, 2 Mont 242, 
285. 

39. Boll V. Condie-Bray Glass & 
Paint Co., 11 S.W.(2d) 48, 53. 321 
Mo. 92. 
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^atter the Federal Reserve Board has approved,”^® 
"approved and adequate,"approved and confirm¬ 
ed,^approved and effective devices, means or 
metliods,”^^ "approved and signed by the Gover¬ 
nor,”^4 "approved by supervisors,^^45 "approved by 
the chief engineer before being used,”^® "approved 
by the city council,"^7 "approved by the commissioner 
of banking,s "approved by the common counci 
"approved by the county board of education,”50 
"approved by the county superintendent . . . and 
the county health officer,”^^ "approved by the Gov- 
emor,”52 "approved by the Governor or State Treas- 
nrer,’^53 "approved by the public offieer,”54 "^ap- 
proved^ by the school eommittee,”55 "approved by the 


secretary of state/^^^ "approved by the state board 
of equalization,"^? "'approved^ by the subordinate 
council,”®^ "approved in writing by the commis¬ 
sioner,”59 "approved or satisfactory,”®^^ "approved, 
ratified and afarmed,”®^ "approved rolls,”®^ "approv¬ 
ed security,”®® " 'approved’ security or surety,”®^ 
"approved stone,”®® "good and approved freehold 
surety,”®® "if approved,”®^ "if approved by the 
court,”®® "if approved by the medical director and 
president,”®® "indorsed and approved,”70 "known, 
approved and in general use,”71 "most approved 
safety applianees,”72 "no oil and gas or other mineral 
lease . . . will be approved,”73 "note to be approv- 


40. Apfel V. Mellon, 59 App.D.C 94, 
33 P.(2d) 805, 806. 

4X. Boll V. Condie-Bray Glass & 
Paint Co., 11 S.W.(2d) 48. 52, 321 
Mo. 92. 

42. U.S.—Tibbens v. Clayton, (D.C. 

Okl.) 288 F. 393, 394. 

Okl.—-Duff V. Keaton, 124 P. 291, 292. 

33 Okl. 92, 42 D.R.A.(N.S.) 472. 

43m Boll V. Condie-Bray Glass & 
Paint Co., 11 S.W.(2d) 48, 53, 321 
Mo. 92. 

As meaningr ireneraUy approved 
Construing the phrase in a statute 
requiring employers, of specified 
classes, to provide “approved and ef¬ 
fective” protective devices, the court 
held that the word “approved” does 
not mean that device should be ap¬ 
proved by one particular person or 
state oflicial, but was used in the 
sense that the public approved of 
such means, method, or device, and 
adopted or recognized it as safe 
means to prevent injury sought to be 
avoided.—Boll v. Condie-Bray Glass & 
Paint Co., 11 S.W.(2d) 48, 53, 321 Mo. 
92. 

44. State ex rel. City of St Louis v. 
Caulfield, (Mo.) 62 S.W.(2d) 818, 
823. 

45. State ex rel. CJity of St Louis 
v. Caulfield, supra. 

40 . Stanton v. State, 175 N.T.S. 568, 
574, 103 Misc. 221. 

47. Kingfisher Bd. of Education v. 
Kingfisher, 48 P. 103, 105, 5 Okl. 
82. 

48. State ex rel. Wember v. King¬ 
ston, (Wis.) 253 N.W. 401, 403. 
Phrase held not to confer disore. 

tlonary power on commissioner.^ 
State ex rel. Wember v. Kingston, 
(Wis.) 253 N.W. 401, 403. 

49. Better Built Homes & Mortgage 
Co. v. Nolte, 249 S.W. 743. 745, 211 
Mo.App. 601. 

60. Key V. Board of Education of 
Granville County, 86 S.B. 1002, 
1003, 170 N.C. 123. 

51. State V. Eickoff, 276 P. 954, 956, 
84 Mont 539, 


52. Ala—State v. Henderson, 74 So. 
951, 952, 199 Ala 428. 

Okl.—^Melton v. Cherokee Oil & Gas 
Co., 170 P. 691, 697, 67 Okl. 247. 
As presupposing discretion and judg¬ 
ment 

In construing a provision that the 
expenses of the attorney general's 
department shall be paid by war¬ 
rant drawn by the state auditor upon 
the certificate of the attorney general 
of accounts properly itemized and 
sworn to and approved by the gover¬ 
nor, the court held that the gover¬ 
nor has the right to exercise his 
judgment and discretion in approving 
the expenditures so submitted to him; 
and said: “The court deems It best 
to assign to the phrase ‘approved by 
the Governor* that meaning which it 
carries to the common understanding, 
viz., that it was intended, as a con¬ 
dition precedent to payment, to evoke 
the Governor’s official sanction of the 
expenditures, his commendation, and 
judgment that it was for the public 
good.”—State v. Henderson, 74 So. 
951, 952, 199 Ala. 428. 

53, Idaho.—Western Hospital Ass’n 
V. Industrial Accident Board, 6 P, 
(2d) 845, 848, 51 Idaho 334. 

Mont—State v. Smith, 57 P. 449, 23 
Mont 44, 61. 

54u Cunningham v. Commissioner of 
Banks, 144 N.E. 447, 466, 249 Mass. 
401. 

56. Simpson v. City of Marlborough, 
127 N.E, 887, 888, 236 Mass. 210. 

50. Higgins v. Green, (Itl.) 185 A. 
686, 692. 

67. State ex rel. City of St Louis 
V. Caulfield, (Mo.) 62 S.W. (2d) 818, 
821. 

50, Albert v. Order of Chosen 
Friends, (C.C.Ky.) 34 F. 721, 724. 

50. D.C.—^Apfel V. Mellon, 59 App. 

D.C. 94, 33 F.(2d) 806, 807. 
W.Va.—State ex rel Dodd v. Hill, 
Banking Commissioner, 100 S.E. 
286, 287. 84 W.Va. 468. 

60. Stanton v. State, 176 N.Y.S. 568, 
574, 103 Misc. 221. 
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61. Ashby v. Peters, 268 N.W. 639, 
644, 128 Neb. 338, 99 A.L.R. 843. 

62. Campbell v. McSpadden, 143 P. 
1138, 44 Okl. 138, 140, 142.~Scott 
V. Brakel, 143 P. 510, 43 Okl. 655. 
“ExiroUmeut records” distiugnish. 

—Campbell v. McSpadden, 143 P. 
1138, 1139, 44 Okl. 138. 

60 Platter v. Elkhart County, 2 N. 
B. 644, 103 Ind. 360, 380—4 C.J. p 
1462 note 86 [f]. 

64. Sweeney v. Vaughn, 29 S.W. 903, 
94 Tenn. 534, 536. 

65. Stanton v. State, 175 N.Y.S. 568, 
674, 103 Misc. 221. 

66. Andis V. Personett, 9 N.E. 101, 
103, 108 Ind. 202. 

67. Palm v. Medina County Mut F. 
Ins. Co., 20 Ohio 529, 538. 

66. Huntington County Line, 8 Pa. 
Super. 380, 387. 

60. Lane v. Fidelity Mut L. Ins. 
Co., 54 S.B. 854, 142 N.C. 55, 66, 
68, 115 Am.S.R. 729. 

70 Key v. Board of Education of 
Granville County, 86 S.B. 1002, 
1003, 170 N.C. 123. 

71. Phillips r. Salem Iron Works, 59 
S.B. 660, 662, 146 N.C. 209. 

With reference to safe appliances 
In discussing the duty of an em¬ 
ployer to furnish such appliances, the 
court said: “In applying this prin¬ 
ciple, care must be taken to correct¬ 
ly define the terms ‘known, approved, 
and in general use| in respect to the 
time during which it has been in gen¬ 
eral use. ... A sufficient number 
of persons, for a sufficient length of 
time, must be shown to have used 
and approved the appliance to test 
its value, and efficiency—to make it 
generally approved and used within 
the meaning of the term.”—^Phillips 
V. Salem Iron Works, 59 S.E. 660, 662, 
146 N.C. 209. 

70 Phillips V. Salem Iron Works, 
supra. 

70 Tibbens v. Clayton, (D.COkl.) 
288 F. 393, 899. 
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ed by the contractee,”74 “report is approved by 
the court [of each county] .”75 

APPROVSMSNT* A species of confession, and 
incident to the arraignment of a prisoner indicted 
for treason or felony, who confesses the fact before 
plea pleaded, and appeals or accuses others, his ac¬ 
complices, in the same crime in order to obtain his 
own pardon.76 The improvement by the lord of a 
manor of common or waste lands by inclosing and 
converting them to his own use.77 

APPROVER. One who confesses himself guilty of 
felony, and who accuses others of the same crime 
to save himself from punishment.78 

Phrase: "Approvers shall not be admitted in any 
case whatever.”79 

APPROXIMATE. 

74. Hale v. Jones, 48 Vt 227. 

75. Huntington County Line, 8 Pa. 

Super. 380, 388. 

76. Fla.-—Lee v. State, 156 So. 123, 

127. 

IlL-^ray v. People, 26 IlL 344, 347. 

4 C.J. p 1464 note 8. 

Prooednre discussed 

“When a person indicted of treason 
or felony was arraigned, he might 
confess the charge before plea plead¬ 
ed, and appeal, or accuse another as 
his accomplice of the same crime, 
in order to obtain his pardon. Such 
approvement was only allowed in cap¬ 
ital offences, and was eQuivalent to 
indictment, as the appellee was 
equally required to answer to the 
charge; and if proved guilty, the 
judgment of the law was against 
him, and the approver, so called, was 
entitled to his pardon ex debito jus- 
titise. On the other hand, if the 
appellee was acquitted, the judgment 
was that the approver should be con- 
demned.’*--4 Blackstone Comm, p 330, 
cited in Whiskey Cases, (Ill.) 99 U. 

S. 694, 699, 26 L.Ed. 399, and Lee v. 

State, (Fla.) 155 So. 123, 127. To 
similar effect State v. Graham, 41 N. 

J.Law 15, 16, 32 Am.R. 174. 

77. Century B. 

Derogation of turbary 

There can be no approver in dero¬ 
gation of a right of common of tur¬ 
bary. At common law the lord might 
approve against common of pasture 
appendant—Grant v. Gunner, 1 
Taunt. 435, 127 Reprint 903. To same 
effect Fawcett v. Strickland, Willes 
67, 125 Reprint 1054. 

78. Fla.—Lee v. State, 165 So. 123, 

127. 

Ill.—Myers v. People, 26 Ill. 173, 176. 

See W^skey Cases, (Ill.) 99 U.S. 594, 

699, 26 L,Ed. 399. 


As Verb 

To approach closely without coinciding with exact¬ 
ly;^® to carry or advance near, to cause to ap* 
proach, to draw near to, or to approach;81 to come 
close to, as in quality, degree, or quantity ;82 to come 
very near in value, without actual coincidence,83 
as in the phrase "to approximate a cost of [specified 

sum] .”84 

As Adjective 

It has been said that the adjective "approximate” 
excludes the idea of definiteness and exactness,8® 
but covers only negligible, or at naost reasonable, de¬ 
ficiencies, or deviations from entire accuracy and not 
such as are substantial.88 Literally and in ordinary 
usage, the word has been held to mean about; a little 
more or less;87 about or near the sum speeified;88 
appropriate;88 close or near to;88 fairly or reason¬ 
ably correct; nearly approaching to accuracy;8i 
proximate;82 very near in position or in character; 

185. Kleiman v. Orion Knitting Mills, 
j 115 A. 857, 858, 139 Md. 650. 

86. City of Richmond v. L J. Smith 
& Co.. 89 S.E. 123, 126, 119 Va. 198. 

87. Kleiman v. Orion Knitting Mills, 
115 A. 867, 858, 139 Md. 550, citing 
Oxford D., and Standard D. 

88. Texas Employers* Ins. Ass»n v. 
Fitzgerald, (Tex.Civ.App.) 292 S.W. 
925, 927. 

89^ Rivervlew Land Co. v. Dance, 
35 S.E. 720, 98 Va, 239, 242. 

90. Kleiman v. Orion Knitting 
Mills, 115 A. 857, 858, 139 Md. 
550, citing Oxford D., and Stand¬ 
ard D. 

Similar definition 

“Near in position; close togeth¬ 
er.**—Century D.—4 QJ. p 1465 notes 
13, 14. 

9L Oxford D., quoted in Sanberg 
V. Margold Realty Corporation, 
247 N.T.S. 139, 141, 231 App.Div. 
241. 

Similar definitions 

(1) “Nearly but not exactly ac¬ 
curate.”—Standard D., quoted in 
Sanberg v. Margold Realty Corpo¬ 
ration, 247 N.Y.S. 139, 141, 231 App. 
Div. 241, and Texas Employers* Tna. 
Ass*n V. Fitzgerald, (Tex.Civ.App.) 
292 S.W. 925, 927. 

(2) “Nearly, but not exactly, cor¬ 
rect.**—City of Richmond v. L J. 
Smith & Co., 89 S.E. 123, 126, 119 
Va. 198, citing Webster Int. D. 

(3) “Near to correctness, nearly 
exact, not perfectly accurate.**-— 
Webster D., quoted in Sanberg v. 
Margold Realty Corporation, supra. 

98b State Compensation Ins. Fund 
y. Jom, 200 P. 624, 625, 186 CaL 
782—Carter v. J. W. Silver Truck¬ 
ing Co., (CaLApp.) 36 P.(2d> 


Called In Datin, ‘‘probator.”—State 
V. Graham, 41 N.J.Law 15, 16, 82 Am. 
R. 174. 

Similar definition 

“One charged with a felony who 
confesses the fact before plea plead¬ 
ed, and appeals, or accuses others as 
his accomplices in the same crime in 
order to obtain his own pardon.**— 
Stevens v. People, 74 N.B. 786, 215 Ill. 
593, 600, 601—Gray v. People, 26 Ill. 
344. 

Mast relate to same offense^—Men- 
efee v. State, 51 So. 555, 59 Fla. 316, 
320—Myers v. People, 26 IlL 173, 176. 

79. Lee v- State, (Fla.) 155 So. 123, 
127. 

80. Ross V. Keaton Tire & Rubber 
Co., 206 P. 645, 646, 57 CaI.App. 
50. 

Similar definition 

“Approach closely without • ■ . 
reaching the specified amount or 
quantity.**—Ross v. Keaton Tire & 
Rubber Co., 206 P. 645, 646, 67 C^aL 
App, 50. 

81. Webster D., cited in Bloomington 
Canning Co, v. Union Can Co., 94 
Ill.App. 62, 66. 

82. Standard D., quoted in Ross v. 
Keaton Tire & Rubber Co., 206 P. 
645, 646, 67 CaLApp. 50, and Texas 
Employers* Ins. Ass*n v. Fitzgerald, 
(Tex.Civ.App.) 292 S.W. 925, 927. 

88. Standard D., quoted in Texas 
Employers* Ins. Ass*n v. Fitzgerald, 
supra. 

84. Ross V. Keaton Tire & Rubber 
Co., 206 P. 645, 647, 57 CaLApp. 
50. 

“To cost approximately [same spec¬ 
ified snmj” distingnished.—Ross v. 
Keaton Tire & Rubber Co., 206 P. 
646, 647, 57 Cal.App. 50. 
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nearly resembling.^^ 

Phrases: ^^Approximate canse,”^^ "approximate 
cause of the accident,^ " ‘approximate’ cause of the 
injury,”^® "approximate distance,”^^ "approximate 
estimate,”9 8 ^‘approximate means necessary to ac¬ 
complish the desired ends,9 "approximate number 
of . . . cattle,”1 "‘approximate,’ or ‘plus’ or ‘mi¬ 
nus,’ "approximate . . . result,”^ "contiguous or 
approximate,”^ and "delivery dates mentioned are 
approximate only.”^ 

AFPBOXIMATELY. It has been said that the 
adverb is an elastic, indefinite, and relative word,® 


is used in the sense of an estimate merely,7 is not 
indicative of certainty,® and that, while it precludes 
the idea of exactness,^ it operates equally against the 
idea of a substantial variation, being limited to such 
variation, if any, as is reasonable under the cir¬ 
cumstances;^® and the word is to be construed with 
reference to the subject matter.^i It has been de¬ 
fined as meaning about or nearly more or less;^® 
nearly or closely nearly exact or near to cor¬ 
rectness the opposite of precisely or exactly 
very nearly but not absolutely with approxima¬ 
tion or so as to approximate.^® Under particular 
circumstances, where the idea to be conveyed is oth- 


840—^Hart v. Farris, (CaLApp.) 13 
P.(2d) 790, 792. 

“Proximate” distinffaislied.—State 
Compensation Ins. Fund v. Jorn, 200 
P. 624, 625, 186 Cal. 782—Hart v. 
Parris, (Cal.App.) 13 P.(2d) 790, 792. 

93. Oxford D., quoted in Sanberg v. 
Margold Realty Corporation, 247 
N.Y.S. 139, 141, 231 App.Div. 241. 

94 . Hart v. Farris, (Cal.App.) 13 P. 
(2d) 790, 792. 

95. Carter v. X W. Silver Trucking 
Co., (Cal.App.) 36 P.(2d) 837, 840. 

96. Hart v. Farris, ((3al.App.) 13 P. 
(2d) 790. 792. 

97. Hoffman v. McNamara, 282 P. 
990, 991, 102 Cal.App. 280. 

98. U.S.—(Greensboro v. Southern 
Pav., etc., Co., (N.C.) 168 F. 880, 
886, 94 C.C.A. 292. 

Cal.—^Ross V. Keaton Tire & Rubber 
Co., 206 P. 645, 647, 57 Cal.App. 
50. 

Tex.—Texas Employers* Ins. Ass’n v. 
Fitzgerald, (Civ.App.) 292 S.W. 
925, 927. 

99. Riverview Land Co. v. Dance, 
35 S.B. 720, 98 Va. 239, 242. 

As meaning “appropriate means” 

“ *The court instructs the jury 
that every delegation of authority, 
or creation of an agency, unless 
the extent of such authority or 
agency be expressly limited, carries 
with it the power to do all those 
things which are necessary, proper, 
and usual to be done in order to 
effectuate the purpose of the agency, 
and embraces all the approximate 
means necessary to accomplish the 
desired ends.’ , . , The use of 
the word ‘approximate,* instead of 
‘appropriate,* which is the term or¬ 
dinarily used in this connection, was 
no doubt inadvertent, but, however 
this may be, the difference in mean¬ 
ing of the two words did not ren¬ 
der the instruction erroneous. Used 
as it was in conjunction with the 
words ‘necessary,* ‘proper,* and ‘usu¬ 
al,’ in defining the implied power 
of an agent, the effect was to re¬ 
strict and not to enlarge its powers, 
and of this the defendant could not 


' complain.”—^Riverview Land Co. v. 
Dance, 35 S.E. 720, 98 Va. 239, 242. 

1. DeArmond v. Fenwick, 272 P. 
893. 894, 127 Or. 509. 

2. City of Richmond v. I. J. Smith 
& Co., 89 S.B. 123, 126, 119 Va. 198. 

3. Standard D., quoted in Texas 
Employers* Ins. Ass’n v. Fitzger¬ 
ald, (Tex.Civ.App.) 292 S.W. 925, 
927. 

4. Monk V. Ballard. 84 P. 397, 42 
Wash. 35, 38, 42. 

& Kleiman v. Orion Knitting Mills, 
115 A. 857, 858. 139 Md. 550. 
e. American Trust & Safe Deposit 
Co. V. Bckhardt. 162 N.B. 843, 846, 
331 Ill. 261. 

7. Cal.—^Ross V. Keaton Tire & 
Rubber Co., 206 P. 645, 646, 57 Cal. 
App. 50. 

N.Y.—Sanberg v. Margold Realty 
Corporation, 247 N.Y.S. 139, 141, 
231 App.Div. 241. 

8- American Trust & Safe Deposit 
Co. V. Eckhardt, 162 N.E. 843, 846, 
331 IlL 261. 

9- U.S.—Worcester Post Co. v. W. 
H. Parsons Co., (C.C.A.Mass.) 265 
F. 591, 592. 

Mass.—Nickel v. Zeitz, 154 N.K 769, 
770, 258 Mass. 282. 
la U.S.—Worcester Post Co. v. W. 
H. Parsons Co., (C.C.A.Mass.) 265 
F. 591, 693. 

Wis.—^Hartsman v. Mueller, 218 N. 
W. 854, 195 Wis. 485. 
variation of slightly more than 
fifty per cent held too great.—Ross 
v. Keaton Tire & Rubber Co., 206 P. 
645, 647, 57 CaLApp. 50. 

IL Cal.—^Ross V. Keaton Tire & 
Rubber Co., supra. 

Ill.—American Trust & Safe Deposit 
Co. V. Eckhardt, 162 N.E. 843, 846, 
331 Ill. 261. 

Mich.—^Vaughan v. Ford, 127 N.W. 

280, 162 Mich. 37, 42. 

Tex.—Texas Employers’ Ins. Ass’n v. 
Fitzgerald, (Civ.App.) 292 S.W. 
925, 927. 

12. Cal.—Shamlian v. Minardi, 11 
P.(2d) 402, 403, 123 CaLApp. 495 
—Hoffman v, McNamara, 282 P. 
990, 991, 102 CaLApp. 280. 
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Or.—^De Armond v. Fenwick, 272 P. 

893, 894, 127 Or. 509. 

Tex.—^Texas Employers’ Ins. Ass’n 
V. Fitzgerald, (Civ.App.) 292 S.W. 
925, 927. 

Similarly expressed 

(1) “About and near the amount, 
quantity, or distance specified.”— 
Ross V. Keaton Tire & Rubber Co., 
206 P. 645, 646, 57 Cal.App. 50—San¬ 
berg V. Margold Realty Corporation, 
247 N.Y.S. 139, 141, 231 App.Div. 241. 

(2) "Nearly,” “about,** “close to.** 
—American Trust & Safe Deposit 
Co. V. Eckhardt, 162 N.E. 843, 846, 
331 IlL 261. 

13. Cal.—^Ross V. Keaton Tire & 
Rubber Co., 206 P. 645, 646, 57 
CaLApp. 50. 

Ga.—Stockburger v. Brooker, 127 S. 

E. 663, 33 Ga.App. 676. 

N.X—^Maloney v. Michelfelder, 141 
A. 13, 14, 104 N.XLaw 212. 

N.Y.—Sanberg v. Margold Realty 
Corporation, 247 N.Y.S. 139, 141, 
231 App.Div. 241. 

14. IlL—^Bloomington Canning Co. 
V. Union CJan Co., 94 IlLApp. 62, 
66 . 

Or.—Oliver v. Hutchinson, 69 P. 139, 
1024, 41 Or. 443, 446. 

Tex.—^Texas Employers* Ins. Ass’n 
V. Fitzgerald, (Civ.App.) 292 S.W. 
925, 927. 

15. Hartsman v. Mueller, 218 N.W. 
854, 195 Wis. 485. 

Particnlarly in land contracts.— 
Hartsman v. Mueller, 218 N.W. 854, 
195 Wis. 485. 

1& Shamlian v. Minardi, 11 P.(2d) 
402, 403, 123 CaLApp. 495—Hoff¬ 
man V. McNamara, 282 P, 990, 991, 
102 CaLApp. 280. 

17. Cal.—^Ross V. Keaton Tire & 
Rubber Co., 206 P. 645, 646, 57 
CaLApp. 60. 

N.Y.—Sanberg v. Margold Realty 
Corporation, 247 N.Y.S. 139, 141, 
231 App.Div. 241. 

Or.—^De Armond v. Fenwick, 272 P. 
893, 894, 127 Or. 509. 

18. Webster D., cited in Blooming¬ 
ton Canning Co. v. Union Can Co., 
94 IlLApp. 62, 66, and Texas Em- 
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erwise clear from the context, the substitution of 
^^approximately” for the word “proximately” has 
been held not to be misleading, nor to constitute re¬ 
versible error; although under other circumstances, 
the contrary has been held .20 ‘^Approximately” has 
been contrasted with, or distinguished from, “at the 
same instant,”^! “exactly,”2 2 “more or less,”23 “pre- 
cisely,”24 and “simultaneously.”25 

Phrases: “Almost or api3roximately,”26 “approx¬ 
imately and more or less,”2 7 “approximately as 
follows,”23 “approximately at the same time,”23 “ap¬ 
proximately correct,”30 “approxin^ately forty-five 
tons per month,”31 “approximately $4.75 per day,”22 
“approximately 100 acres in timber,”23 “approxi¬ 
mately 100'xl00',”24 “approximately produced by the 
negligent acts complained of,”2 5 “approximately six¬ 
ty (60) by one hundred forty-three (143) feet,”26 
“approximately so,”27 “approximately the same,”38 
“approximately the same time,”39 “at approximately 
the same instant,”^ 9 “at approximately the same rate 

o-f speed,”^l “directly or approximately ,”^2 
Head Approximately,”^ 3 “simultaneously or approxi¬ 


mately so,”4^ and “to cost approximately [named 

sum] ”45 

APPROXIMATION. In its ordinary or popular 
sense, act of approximating; a drawing or being 
near; also the result of approximating; hence an 
approach to a correct estimate, calculation, or con¬ 
ception; a value that is nearly but not exactly ac- 
em*ate,46 as in the phrase, “reasonable approxima- 
tion.”47 

Doctrine of approximation. An adaptation, or 
modified form or application of the “cy pres” doc¬ 
trine, whereby courts, in cases of charitable or oth¬ 
er trusts, seek just as nearly as may be to effectuate 
the intent of the settlor or testator, when, through 
a change of circumstances or conditions, it has be¬ 
come impossible or impracticable or illegal to carry 
out the particular purpose exactly.48 

APPURTENANCE. 

In General 

An accessory ;49 an addition ;50 an adjunct or ap- 


ployers* Ins. Ass*n v. Fitzgerald, 
(Tex.Civ.App.) 292 S.W. 925, 927. 

19. Cal.—State Compensation Ins. 
Fund V. Jorn, 200 P. 624, 625, 186 
Cal. 782—Hart v. Farris, (App.) 
13 P.(2d) 790, 792. 

Ind.—^P. B. Arnold Co. v. Buchanan, 
111 N.E. 204, 207, 60 Ind.App. 626. 
4 C.J. p 1465 note 19 [a] (1). 

20. Kentucky Tract., etc., Co. v. 
Bain, 170 S.W. 499, 161 Ky. 44, 

I 47. 

dl. American Trust & Safe Deposit 
Co. V. Eckhardt, 162 N.E. 843, 846. 
331 Ill. 261. 

22. Shamlian v. Minardi, 11 P.(2d) 
402', 403, 123 CaLApp. 495—Hoff¬ 
man V. McNamara, 282 P. 990, 991, 
102 CaLApp. 280. 

23. Bloomington Canning Co. v. 
Union Can Co., 94 IlLApp. 62, 67. 

24. Shamlian v. Minardi, 11 P.(2d) 
402, 403, 123 CaLApp. 495—Hoff¬ 
man V. McNamara, 282 P. 990, 991, 
102 CaLApp. 280. 

25. American Trust & Safe Deposit 
Co. V. Eckhardt, 162 N.E. 843, 846, 
331 Ill. 261. 

26. Texas Employers* Ins. Ass*n v. 
Fitzgerald, (Tex.Civ.App.) 292 S. 
W. 925, 927. 

217. Nickel v. Zeitz, 154 N.E. 769, 
770, 258 Mass. 282. 

28. Bloomington Canning Co. v. 

Union Can Co., 94 IlLApp. 62, 66. 
29b American Trust & Safe Deposit 
Co. v. Eckhardt, 162 N.E. 843, 845, 
331 Ill. 261. 

“At the same instant” or “simiQ. 
taneonsiy” contrasted.—^American 


Trust & Safe Deposit Co. v. Eck¬ 
hardt, 162 N.E. 843, 846, 331 Ill. 261. 
SO. Cal.—^Ross V. Keaton Tire & 
Rubber Co., 206 P. 645, 647, 57 Cal. 
App. 50. 

Mich.—^Vaughan v. Ford, 127 N.W. 
280, 162 Mich. 37, 42. 

31. Worcester Post Co. v. W. H. 
Parsons Co., (CC.AMass.) 265 F. 
591, 592. 

32. Texas Employers* Ins. Ass'n v. 
Fitzgerald, (Tex.Civ.App.) 292 S. 
W. 925, 927. 

33. Stockburger v. Brooker, 127 S.E. 
663, 33 Ga.App. 676. 

“100 acres, more or less, in timber” 
equivalent.—Stockburger v. Brooker, 
127 S.E. 663, 33 Ga.App. 676. 

34. Sanberg v. Margold Realty Cor¬ 
poration, 247 N.T.S. 139, 140, 231 
App.Div. 241. 

Held not to satisfy description 
A plot 106.91 feet by 100 feet by 
87.98 feet by 101.78 feet, containing 
9 , 7441 /^ square feet, held to be too 
irregular in shape and too greatly 
deficient in area to satisfy a contract 
to convey a city plot **approximate- 
ly** 100 feet by 100 feet.—Sanberg 
V. Margold Realty Corporation, 247 
N.T.S. 139, 140, 231 App.Div. 241. 

35u P. B. Arnold Co. v. Buchanan, 
111 N.E. 204, 207, 60 Ind.App. 626. 

39. Hartsman v. Mueller, 218 N.W. 
854, 195 Wis. 485. 

37. Oliver v. Hutchinson, 69 P. 139, 
1024, 41 Or. 443, 445. 

38. Ross V. Keaton Tire & Rubber 
Co., 206 P. 645, 647, 57 CaLApp. 50. 

[39. Shamlian v. Minardi, 11 P.(2d) 
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402, 403, 12$ Cal.App. 495—HoiE- 
man v. McNamara, 282 P. 990, 991, 
102 CaLApp. 280. 

40. Gendron v. Glidden, 148 A. 461, 
464, 84 N.H 162. 

41. Shamlian v. Minardi, 11 P.(2d) 
402, 403, 123 CaLApp. 495. 

42. State Compensation Ins. Fund v. 
Jorn, 200 P. 624, 625, 186 Cal. 782. 

43. De Armond v. Fenwick, 272 P. 
893, 894, 127 Or. 509. 

44. American Trust & Safe Deposit 
Co. V. Eckhardt, 162 N.E. 843, 845, 
331 Ill. 261, 

45. Ross V. Keaton Tire & Rubber 
Co., 206 P. 645, 646, 57 CaLApp. 60. 

49. Webster New Int. D. 

47. Nickel v. Zeitz, 154 N.E. 769, 770, 
258 ^lass. 282. 

48. Shannon v. Eno, 179 A. 479, 484, 
120 Conn. 77. 

49. Webster New Int. D., quoted in 
Brown v. Lehigh Valley R, Co., 177 
N.T.S. 618, 621, 108 Misc. 384, One 
Hudson Super-Six Automobile v. 
State, 173 P. 1137, 1138, 70 Okl. 40, 
and One Cadillac Automobile v. 
State, 172 P. 62, 63, 68 Okl. 116. 

50l In broad rather than technical 
sense 

**The word ‘appurtenance* may 
properly be used in a sense broader 
than its technical legal meaning,— 
as, for example, in the sense of the 
word ‘addition*.**—California Title 
Ins., etc., Co. v. Pauly, 43 P. 586, 111 
Cal. 122, 125—^Brown v. Lehigh Val¬ 
ley R. Co., 177 N.T.S. 618, 621, 108 
Misc. 384. 
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pendage;5i an incident ;52 anything belonging to a 
thing in its character as such thing anything nec¬ 
essary to the enjoyment of a thing anything that 
is an incident of, and belongs to, some other thing 
as principal ^ part;56 something annexed to an¬ 
other thing more worthy; that which belongs to 
something else;®*^ that which belongs to another 
thing, but which has not belonged to it immemorial- 
ly;58 that which belongs to something else as an ad¬ 
junct or appendage of such moment that the thing 
to which it attaches cannot be enjoyed without its 
use;59 also a thing belonging to, and going with 
the transfer of, the principal thing; used wuth, de¬ 
pendent upon the thing, and essential to it;®^ a 
thing belonging to another thing as principal, and 


which passes as an incident to the principal thing 
a thing used with, and related to, or dependent on, 
another thing more woithy, and agreeing in its na¬ 
ture and quality with the thing whereunto it is ap¬ 
pendant or appurtenant;a thing used with, and 
related to or dependent upon, something else which 
is its principal;®^ things which naturally and fitly 
form a subordinate part and belong to a whole sys¬ 
tem; contributory adjuncts.®** It has been said that 
an Appurtenance” is not necessarily a portion of 
the principal thing but rather a different thing of an 
inferior and subordinate nature,®® although it must 
have such relation to the principal thing as to be 
capable of use in connection therewith;®® and the 
term is limited usually to essential, necessary, or re- 


•‘Annex” distinguished see Annex 3 
C.J.S. p 1369 note 21. 

5*1. Mo.—^Jackman v. St. Louis & H. 

R. Co., 263 S.W. 230, 231, 304 Mo. 
319. 

N.T.—^Brown v. Lehigh Valley R, Co.. 

177 N.T.S. 618, 621, 108 Misc. 384. 
Okl.—One Hudson Super-Six Automo¬ 
bile V. State, 173 P. 1137, 1138, 70 
Okl, 40—One Cadillac Automobile 
V. State, 172 P. 62, 63, 68 Okl. 116. 

4 C.J. p 1466 notes 26, 27. 

5flL Ky.—^Kentucky Distilleries & 
Warehouse Co. v. Warwick Co., 179 

S. W. 611, 614, 166 Ky. 651. 

N.Y.—^Morrison v. Pellman, 271 N.T. 
S. 436, 444, 150 Misc. 772—Brown v. 
Lehigh Valley R. Co., 177 N.T.S. 
618, 621, 108 Misc. 384. 

Tex.—^Balcar v, Lee County Cotton 
Oil Co., (Civ.App.) 193 S.W. 1094, 
1095. 

ICerely ^'incident” 

“The word 'appurtenance* can have 
no other or greater meaning than to 
comprehend things in the nature of 
incidents to this tract.**—^Poil v. 
Board of Drainage Com*rs of Big Cold 
Water Drainage Dist. No. 1 of Ca¬ 
barrus County, 135 S.B. 781, 782, 192 
N.C. 652—Helme v. Guy, 6 N.C. 341, 
342. 

53. St Louis-New Orleans Nav. Co. 
V. Hynicka, 172 N.B. 687, 688, 36 
Ohio App. 94. 

54. Colo.—Cleary v. Skiffich, 65 P. 
59, 28 Colo. 362, 373, 89 Am.S.R. 207. 

N.T.—^Brown v. Lehigh Valley R. Co., 
177 N.T.S. 618, 621, 108 Misc. 384. 
55u Kingsway Realty & Mortgage 
Corporation v. Kingsway Repair 
Corporation, 228 N.T.S. 265, 268, 223 
App.Div. 281. 

63. Hines v. Smith, (C.C.A.I1L) 275 
P. 766, 767. 

57. Minn.—Cohen v. Whitcomb, 170 
N.W. 851, 852, 142 Minn. 20. 

Mo.—JTackman v. St Louis & H. R. 

Co., 263 S.W. 230, 231, 304 Mo. 319. 
N.T.—^Brown v. Lehigh Valley R. Co., 

. 177 N.T.S. 618, 621, 108 Misc. 384. 


Okl.—One Hudson Super-Six Auto¬ 
mobile V. State, 173 P. 1137, 1138, 
70 Okl. 40—One Cadillac Automo¬ 
bile V. State, 172 P. 62, 63, 68 OkL 
116. 

4 C.J. p 1466 note 29, p 1467 notes 30, 
31. 

Similar definltloxis.—Brown v. Le¬ 
high Valley R. Co., 177 N.T.S. 618, 
621, 108 Misc. 384. 

58. IS'armer v. Ukiah Water Co., 66 
Cal. 11, 14—4 C.J. p 1467 note SO. 

59. Brown v. Lehigh Valley R. Co., 
177 N.T.S. 618, 621, 108 Misc. 384— 
4 CJ. p 1467 note 33. 

ea Tex—^Longhart Supply Co. v. 
Keystone Pipe & Supply Co., (Civ. 
App.) 26 S.W.(2d) 389, 390—Wil¬ 
liams V. Magouirk, (Civ.App.) 235 
S.W. 640, 643. 

W.Va,—Shrader v. Gardner, 74 S.E. 
990, 70 W.Va. 780, 782, 40 L.R.A.(N. 
S.) 1145. 

31. Ark.—^Alwes v. Richheimer, 47 
S.W.(2d) 1084, 1085, 185 Ark. 535. 
Mo.—^Joplin Waterworks Co. v. Jas¬ 
per County, 38 S.W.(2d) 1068, 1076, 
327 Mo. 964. 

N.T.—^Brown v. Lehigh Valley R. Co., 
177 N.T.S. 618, 621, 108 Misc. 384. 
N.C.—^Poil V. Board of Drainage 
Com*rs of Big Cold Water Drainage 
Dist. No. 1 of Cabarrus County, 135 
S.B. 781, 782, 192 N.C. 652. 

Ohio.—St. Louis-New Orleans Nav. 
Co. v. Hynicka, 172 N.B. 687, 688, 
36 Ohio App. 94—^Mount Union Col¬ 
lege V. Mistelski, 22 Ohio N.P.(N. 
S.) 504, 510. 

Tex—^Balcar v. Lee County Cotton 
Oil Co., (Civ.App.) 193 S.W. 1094, 
1095. 

4 C.J. p 1467 note 34. 

Similar definiUons,—Wall v. Secu¬ 
rity Bank and Trust Co., 4 Orleans 
App. 32, 34—^One Hudson Super-Six 
Automobile v. State, 173 P. 1137, 1138, 
70 Okl. 40—One Cadillac Automobile 
V. State, 172 P. 62, 63, 68 Okl. 116— 
Longhart Supply Co. v. Keystone Pipe 
& Supply Co., (TexCiv.App.) 26 S.W. 
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(2d) 389, 390—Williams v. Magouirk, 
(TexCiv.App.) 235 S.W. 640, 643—4 
C.J. p 1467 note 34. 

68. N.T.—^Brown v. Lehigh Valley R. 
Co., 177 N.T.S. 618, 621, 108 Misc. 
384. 

Tex.—^Balcar v. Lee County Cotton 
Oil Co., (Civ.App.) 193 S.W. 1094, 
1095. 

4 C.J. p 1467 note 32. 

‘‘Appendant** compared and distin¬ 
guished see Appendant ante. 

63. Joplin Waterworks Co. v. Jas¬ 
per County, 38 S.W. (2d) 1068, 1076, 
327 Mo. 964—State ex rel. Sedalia 
Water Co. v. Harnsberger, 14 S.W. 
(2d) 554, 557, 322 Mo. 94. 

64. Brown v. Lehigh Valley R Co., 
177 N.T.S. 618, 621, 108 Misc. 384, 
citing Oxford D.—4 C.J. p 1466 note 
26 [a]. 

65. Ballew v. State, 9 S.W. 765, 26 
TexApp. 483—4 C.J. p 1467 note 34 
Cb]. 

66. Foil v. Board of Drainage Com*rs 
of Big Cold Water Drainage Dist 
No. 1 of Cabarrus County, 135 S.E. 
781, 782, 192 N.C. 652. 

Proper relation necessary 

“There must exist a propriety of 
relation between the principal or 
dominant subject and the accessory 
or adjunct.**—^Bouvier L. D., quoted 
in Brown v. Lehigh Valley R Co., 177 
N.T.S. 618, 621, 108 Misc. 384. 

The true test as to whether a thing 
is an incident or an “appurtenance** 
seems to be that propriety of relation 
between the principal and adjunct, 
which is to be ascertained by con¬ 
sidering whether they agree in nature 
and quality, so as to be capable of 
union without incongruity, and is ac¬ 
tually and indirectly necessary to the 
full enjoyment of the property.—^Bar¬ 
rett V. Bell. 82 Mo. 110, 114, 62 Am.R 
361—^Brown v. Lehigh Valley R. Co., 
177 N.T.S. 618, 621, 108 Misc. 384— 
Balcar v. Lee County Cotton Oil Co., 
(TexCiv.App.) 193 S.W. 1094, 1095. 
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quired things and not mere conveniences.^^ It is in 
this general sense that we speak of ^^appurtenances” 
of, or to, personal property, as when used with re¬ 
lation to railways, vessels, and the like.68 

Hence under particular circumstances various ar¬ 
ticles have been held to be ^‘appurtenances,” such as 
a cab of a locomotive,69 fishing stores and tackle,*^0 
patterns for machinery castings/^ and a ship^s 
chronometer;72 while others have been held not to be 
^^appurtenances,” such as an automobile,machinery, 
materials, or supplies,74 money,rolling stock and 
equipment of a railroad,76 specially constructed trail 
car used in connection with a switch engine in switch¬ 
ing cars onto a transfer boat on a river,77 and syrup 
concentrates used in making beverages on an excur¬ 
sion boat.78 


Phrases: "'Appurtenance’ of a 'locomotive and 
tender,’ ”79 "appurtenance of a vessel,”^® "appurte¬ 
nance to the boat,”^l "appurtenance to the boiler,”S2 
“appurtenance to the ship,”^^ and "telephone appur¬ 
tenance ;”24 also "accessories and appurtenances, 
"all appurtenances, apparatus, and supplies,”^^ "all 
the appurtenances thereto belonging,”S7 ^^appurte- 
nances and necessary implements,”^^ " ^appurtenanc¬ 
es’ for . • . drilling an oil well,”^^ "appurtenances 
... of a railroad,”9 9 "appurtenances ... so un¬ 
lawfully used,”^i '^appurtenances thereunto,”2 2 "ap¬ 
purtenances thereunto belonging,”93 " 'appurtenanc¬ 
es’ to the business,”94 "appurtenances to the ten¬ 
der,”9 5 "appurtenances used in connection with the 
sale of intoxicating liquor,”96 "boiler and appurte¬ 
nances thereof,”9 7 "locomotives, their tenders and ap- 


€7. Balcar v. Lee County Cotton Oil 
Co., supra —i C.J. p 1467 note 33 
[a], p 1468 note 39 [b]. 
ea N.T.—^Brown v. Lehigh Valley 
R. Co., 177 N.T.S. 618, 622, 108 Misc. 
384. 

Ohio.—St. Louis-New Orleans Nav. 
Co. V. Hynicka, 172 N.E. 687, 688, 
36 Ohio App. 94. 

4 C.J. p 1468 notes 38, 39. 

69. Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 624, 108 Misc. 384. 

m U.S.—The Buffalo, (N.T.) 154 P. 
816, 819, 83 C.C.A. 531—Swift v. 
Brownell, (C.C.Mass.) 23 F.Cas.No. 
13,695, Holmes 467, 473. 

N.T.—^Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 623, 108 Misc. 384. 
Ohio.—St. Louis-New Orleans Nav. 
Co. V. Hynicka, 172 N.B. 687, 688, 
36 Ohio App. 94. 

71. Bertine v. North River Ins. Co., 
165 N.Y.S. 567, 668, 99 Misc. 297. 

72. Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 623, 108 Misc. 384— 
4 C.J. p 1471 note 56 [e]. 

73. Held not an “appurtenance,” 
within a statute providing for con¬ 
fiscation of certain appurtenances.— 
Sharpe v. State, 181 P. 293, 294, 72 
Okl. 320—^In re One Ford Automobile, 
175 P. 226, 73 Okl. 165—State v. One 
Ford Automobile, 174 P. 489, 73 Okl. 
27—One Hudson Super-Six Automo¬ 
bile V. State, 173 P. 1137, 1138, 70 Okl. 
40—Cox V. State, 173 P. 445, 446, 70 
Okl. 131—One Moon Automobile v. 
State, 172 P. 66, 68 Okl. 109—State v. 
One Packard Automobile, 172 P, 66, 
68 Okl. 108—One Cadillac Automobile 
V. State, 172 P. 62, 63, 68 Okl. 116— 
Lebrecht v. State, 172 P. 65, 66, 68 
Okl. 108. 

74. TTsed In drilling oil well.—Cala- 
tex Oil & Gas Co. v. Smith, 144 So. 
243, 247, 175 La. 678—Woods v. La¬ 
nier, (Tex.Civ.App.) 66 S.W.(2d) 
360, 861—Williams v. Magouirk, 
(Tex.Civ.App.) 235 S.W. 640, 643. 


tJsed in manufacturing plant.—^In 
re Charles F. Batz Co., (D.C.Pa.) 11 
F.Supp. 852, 853. 

75. State v. Certain Appurtenances 
Used in Sale of Intoxicating Liq¬ 
uors, 149 P. 130, 131, 46 Okl. 538. 
7a Guaranty Trust Co. of New York 
V. Minneapolis & St L. R. Co., (C. 
C.A.Minn.) 36 F.(2d) 747, 756— 
Guaranty Trust Co. of New York v. 
Minneapolis & St L. R. Co., (D.C. 
Minn.) 33 P.(2d) 512, 519. 

77. Alabama & V. Ry. Co. v. Ware, 
92 So. 161, 162, 129 Miss. 315. 

va St. Louis-New Orleans Nav. Co. 
V. Hynicka, 172 N.E. 687, 688, 36 
Ohio App. 94. 

7a U.S.—^Hines v. Smith, (C.C.A.I11.) 
275 P. 766, 767, 

Miss.—^Alabama & V. Ry. Co. v. Ware, 
92 So, 161, 162, 129 Miss. 315. 

sa U.S.—^Forrest v. Vanderbilt, 

(Pa.) 107 P. 734, 739, 46 C.C.A. 611, 
52 L.R.A. 473. 

N.Y.—^Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 622, 108 Misc, 384. 

4 C,J. p 1468 note 39. 

81. St Louis-New Orleans Nav. Co. 
V. Hynicka, 172 N.E. 687, 688, 36 
Ohio App. 94. 

82. Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 620, 108 Misc. 384. 

83. St Louis-New Orleans Nav. Co. 
V. Hynicka, 172 N.E. 687, 688, 36 
Ohio App. 94. 

84. Wynne v. Southern Bell Tele¬ 
phone & Telegraph Co., 126 S.E. 864, 
33 Ga.App. 516. 

85. Longhart Supply Co, v. Keystone 
Pipe & SuM)ly Co., (Tex.Civ.App.) 
26 S.W.(2d) 389, 391. 

sa Bertine v. North River Ins. Co., 
165 N.Y.S. 567. 568, 99 Misc. 297. 

87. Kentucky Distilleries & Ware¬ 
house Co. V. Warwick Co., 179 S.W. 
611, 614, 166 ky. 651. 

isi 


88. First Nat Bank v. Labit, 109 So. 
400, 161 La. 719. 

89. Williams v. Magouirk, (Tex.Civ. 
App.) 235 S.W. 640, 643. 

9a Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 622, 108 Misc. 384— 
4 C.J. p 1468 note 38. 

91. Sharpe v. State. 181 P. 293, 294,. 
72 Okl. 320—^In re One Ford Auto- 

I mobile. 175 P. 226, 73 Okl. 155—One 
Hudson Super-Six Automobile v. 
State, 173 P. 1137, 1138, 70 Okl. 40 
—Cox V. State, 173 P. 446, 446, 70 
Okl. 131—One Cadillac Automobile 
V. State, 172 P. 62, 63, 68 Okl. 116— 
One Moon Automobile v. State, 172 
P. 66, 67, 68 Okl. 109—State v. One 
Packard Automobile, 172 P. 66, 68 
Okl. 108—^Lebrecht v. State, 172 F, 
65, 66, 68 Okl. 108. 

92, One Cadillac Automobile v. 
State, 172 P. 62, 64, 68 Okl. 116. 

9a Sharpe v. State, 181 P. 293, 294, 
72 Okl. 320—In re One Ford Auto¬ 
mobile, 175 P. 226, 73 Okl. 155—One 
Hudson Super-Six Automobile v. 
State, 173 P. 1137, 1138, 70 Okl. 40 
—Cox V. State, 173 P. 445, 446, 70 
Okl. 131—One Cadillac Automobile 
V. State, 172 P. 62, 63, 68 Okl. 116— 
One Moon Automobile v. State, 172 
P. 66, 67, 68 Okl. 109—State v. One 
Packard Automobile, 172 P. 66, 68 
Okl. 108—Lebrecht v. State, 172 P. 
65, 66, 68 Okl. 108—State v. Certain 
Appurtenances Used in Sale of In¬ 
toxicating Liquors, 149 P. 130, 46 
Okl. 538. 

9a Bertine v. North River Ins. Co., 
166 N.Y.S. 667, 568, 99 Misc. 297. 

95* Seaboard Air Line Ry. Co. v. 
D*Avignon, 153 S.E. 96, 97, 41 Ga. 
App. 263. 

961 State v. Certain Appurtenances 
Used in Sale of Intoxicating Liq¬ 
uors. 149 P. 130, 46 Okh 538. 

97. Hines v. Smith, (C.aA.IlL> 275 
F. 766, 767. 
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pTirtenances,”®^ ^^necessary and proper appurtenanc- 
es,”S9 "ship and her appurtenances,and “suitable 
boilers and appurtenances thereto.”^ 

With Reference to Realty 

As used vnth reference to real property, the word 
“appurtenance” has a well-delGlned meaning;3 and is 
not ambiguous so as to require explanation.'* It has 
been said that the term is ordinarily confined to in¬ 
corporeal rights,5 such as easements and servitudes;® 
that it means and includes all rights and interests in 
other property necessary for the full enjoyment of 
the property conveyed;'^ and it has been specifically 
defined as meaning that which might become neces¬ 
sarily connected with the full and free use and en¬ 
joyment of the particular premises the right to the 
use of those things that are essential to the full en¬ 
joyment of the premises conveyed and which were 
used as necessary incidents thereto.® It is, however, 
sometimes also employed to designate things of a 
corporeal nature,^® being analogous in this connec¬ 


tion to “fixtures”^^ and “improvements,”^2 equiv¬ 

alent to, or interchangeable with, the phrase “usually 
held, usually occupied or enjoyed therewith;”^® and 
the term has then been defined as anything neces¬ 
sary to the enjoyment of the land,!^ everything neces¬ 
sary to the beneficial use of the property,^® something 
attached to the realty,i® whatever is needed to com¬ 
plete a structure and make it capable of perform¬ 
ing its intended function.^^ in |)oth these senses, 
the word has been held to embrace only things di¬ 
rectly appertaining to the realty affected, hence not 
to include buildings, fixtures, or rights affixed or be¬ 
longing to, or connected with, adjoining premises;^® 
and usually the term is limited in its application to 
essential things.^® In a technical sense, it has been 
said, land can never be an appurtenance to land;^® 
but where from the context and the facts of the par¬ 
ticular case an intent to pass land is manifest, the 
courts will heed the intent and the land will be treat¬ 
ed as an appurtenance.^l In its ordinary sense the 
term does not embrace personal property,22 but it 


98. Seaboard Air Line Ry. Co. v. 
D*Avignon, 153 S.E. 96, 97, 41 Ga. 
App. 263. 

99. Rudolph V. Glendale Improve¬ 
ment Co„ 137 S.E. 349. 351, 103 W. 
Va. 81. 

1. Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 620, 623, 108 Misc. 
384. 

2. Brown v. Lehigh Valley R. Co., 
supra. 

3. Alabama & V. Ry. Co. v. Ware, 92 
So. 161, 162, 129 Miss. 315. 

4i Neb.—^Frey v. Lrahos, 6 Neb. 1, 
10, 29 Am.R. 353. 

Tex.—^Johnson v, Nasworthy, 16 S.W. 
758, 4 Tex.App.Civ.Cas, § 107. 

& Root V. Conkling, 190 N.T.S. 290, 

293, 199 App.Div. 90—^Brown v. Le¬ 
high Valley R. Co., 177 N.T.S. 618, 
622, 108 Misc. 384 —i C.J. p 1468 
note 36. 

a La.—Wall V. Security Bank and 
Trust Co., 4 Orleans App. 32, 34. 
N.T.—Schwab v. Whitmore Rauber & 
Vicinus Co., 281 N.T.S. 30, 32, 245 
App.Div. 174. 

Okl.—Catterall v. Pulis, 278 P. 292, 

294, 137 Okl. 86—One Hudson Su¬ 
per-Six Automobile v. State, 173 P. 
1137, 1138, 70 Okl. 40—One Cadillac 
Automobile v. State, 172 P. 62, 63, 
68 Okl. 116. 

4 C.J. p 1468 note 36 [aL 
7. Mount Union College v. Mistelski, 
22 Ohio N.P.(N.S.) 504, 511. 

Similarly expressed 

“The term . . . will pass every¬ 
thing necessary for the full and free 
enjoyment of the property intended 
to be conveyed.”—^Pennsylvania Sav¬ 
ings Fund & Loan Ass*n v. Jones, 15 
Pa.Dist. 418, 420, 31 Pa.Co. 387. J 


& Beekman v. Schirmer, 132 N.E. 45, 
46, 239 Mass. 265. 

9. Bouvier L. D., cited in Kentucky 
Distilleries & Warehouse Co. v. 
Warwick Co., 179 S.W. 611, 614, 166 
Ky. 651. 

Similarly expressed 

“Includes all those . . , which 
are used in direct connection with the 
real estate conveyed.*’—Holley Mill¬ 
ing Co. V. Salt Lake & Jordan Mill & 
Elevator Co., 197 P. 731, 736, 58 Utah 
149. 

10. Brown V. Lehigh Valley R. Co., 
177 N.T.S. 618, 622, 108 Misc. 384— 
4 C.J. p 1468 note 37. 

11. In re Charles F. Datz Co., (D.C. 
Pa.) 11 F.Supp. 852, 853—4 C.J. p 
1466 note 25. 

Theater fixtures used for theater 
purposes and incapable of other prac¬ 
tical use, held to pass as “appurte¬ 
nances” of the theater.—Alwes v. 
Richheiraer, 47 S.W.(2d) 1084, 1085, 
185 Ark. 535. 

12. Bemis v. First Nat. Bank, 40 S. 
W. 127, 63 Ark. 625. 631. 

13. Brown v. Carkeek, 44 P. 887, 14 
Wash. 443, 448. 

I4ti Ark.—^Bramble v. Kingsbury, 39 
Ark, 131, 135. 

Pa.—Hanhy v* Bailey, 51 Pa.Super. 
244, 250. 

15. Brown v. Lehigh Valley R. Co., 
177 N.T.S. 618, 623, 108 Misc. 384. 

IS. Brush Electric Co. v. Warwick 
Electric Mfg. Co., 6 Ohio S.&C.P. 
475, 478, 4 Ohio N.P. 279. 

17. N.T.—^Brown v. Lehigh Valley 
R. Co., 177 N.T.S. 618, 622, 108 Misc. 
384. 

Ohio.—Gashe v. Ohio Lumber Co., 5 

136 


Ohio S.&C.P. ISO, 81 Cinc.L.BulL 
189. 

13. Givens v. Louisville Property 
Co.’s Assignee, 81 S.W. (2d) 401, 402, 
258 Ky. 740. 

19. U.S.—^Humphreys v. McKissock, 
(Iowa) 11 S.Ct 779, 781, 140 U.S. 
304, 35 L.Ed. 473. 

Mo.—Jackman v. St. Louis & H. R. 

Co., 263 S.W. 230, 231, 304 Mo. 319. 
N.T.—Kingsway Realty & Mortgage 
Corporation v. Kingsway Repair 
Corporation, 228 N.T.S. 265, 268, 223 
App.Div. 281—Root v. Conkling, 190 
N.T.S. 290, 293, 199 App.Div. 90. 
Tex.—Ogden v. Jones, (Civ.App.) 37 
S.W. (2d) 777, 780—Balcar v. Lee 
County Cotton Oil Co., (Civ.App.) 
193 S.W. 1094, 1095. 

4 C.J. p 1467 note 33 [a], 

20. U.S.—^Harris v. Elliott, (Mass.) 
10 Pet. 25, 41, 9 L.Ed. 333. 

Ohio.—^Mount Union College v. Mis¬ 
telski, 22 Ohio N.P.N.S. 504, 610. 

4 C.J. p 1469 note 41. 

Realty not included 

Ordinarily “real property cannot be 
appurtenant to real property.”—^Hur¬ 
ley V. Liberty Lake Co., 192 P. 4, 6, 
112 Wash. 207. 

21. U.S.—Whitney v. Olney, (C.C.R. 
I.) 29 F.Cas.No.17,596, 3 Mason 280, 
281. 

Ohio.—^Mount Union College v. Mis¬ 
telski, 22 Ohio N.P.(N.S.) 504, 510. 
4 C.J. p 1470 note 42. 

22. La.—^Wall V. Security Bank and 
Trust Co., 4 Orleans App. 32, 34. 

N.T.—^Kelvinator Sales Corporation v. 
Byro Realty Corporation, 241 N.T. 
S. 632, 633, 136 Misc. 720. 

N.C.—^Foil V. Board of Drainage 
Com’rs of Big Cold Water Drainage 
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has a popular meaning that may be applied to per- 
sonalty.23 In other words, what is an ^^appurte* 
nance” is frequently a matter of intent and depends 
upon the context of the instrument and the circum¬ 
stances of the csiSeM In the absence, however, of 
anything in the instrument to indicate that the term 
was used in a different sense it will be construed 
according to its technical legal signifieation.25 The 
term is sometimes given a broader meaning by stat¬ 
ute than it ordinarily imports.26 What constitutes 
^^appurtenances” which pass upon conveyance of real 
property will be found treated in the title Deeds § 
106 [18 C.J, p 294 note 1-p 297 note 36]; and the 
scope of the term with reference to exceptions and 
reservations in conveyances, in § 140 of the same 
title [18 C.J. p 351 notes 37-41]; and what is in¬ 
cluded by the term as used in mortgages of real prop¬ 
erty ^^and appurtenances,” in the title Mortgages § 
188 [41 C.J. p 482 note 26-p 483 note 42]. In con¬ 
struing various other instruments dealing with real 
property, the courts have applied one or another of 
the foregoing definitions or principles to the particu¬ 
lar circumstances or special fact situations of the 
specific case, and have held that the following, in¬ 
ter alia, constitute ^^appurtenances” or are included 


by the term, namely: A branch or extension of a 
railroad;27 buildings, trees, etc., in addition to crops, 
surfaces, and fences divers easements, privileges, 
or rights;29 drainage and irrigation ditch;29 erec¬ 
tions appropriate to be used in pursuance of the 
business to which the property is to be applied 
furnace which constituted the only means of heat¬ 
ing the premises;22 gas pipes in addition to a 
natural gas pipe line provided for in condemnation 
proceedings ;33 irrigation canal and pumping plant 
necessary for raising rice on a farm;24 outbuildings 
or minor structures pier which helps to sup¬ 
port or protect a water pipe;2S poles and wires of 
an electric light company ;27 property connected with 
buildings constructed or repaired;28 reservoir for 
an electric light plant ;29 sidings, spurs, or switch¬ 
yards of a railroad streets and alley platted on 
map of city lots;4i ticket offices although located 
in a hotel built on a railroad’s right of way;42 water 
pipes or systems.43 On the other hand, the follow¬ 
ing have been held not in the circumstances to be 
appurtenances: An award of, or a claim for, dam¬ 
ages occasioned by the exercise of the right of emi¬ 
nent domain ;44 easements of various kinds ;45 elec¬ 
tric light plant located upon the land of a water 


Dist. No. 1 of Cabarrus County, 135 
S.B. 781, 782, 192 N.C. 652. 

Or.—^Dunn v. Assets Realization Co., 
16 P.(2d) 370, 372, 141 Or. 298. 

Tex.—lionghart Supply Co. v. Key¬ 
stone Pipe & Supply Co., (Civ.App.) 
26 S.W.(2d) 389, 390. 

4 C.J. p 1470 note 43. 

|23. tJ.S.—^Hines v. .Smitii, (C.C.A 
Ill.) 275 F. 766, 767. 

Tex.—Longhart Supply Co. v. Key¬ 
stone Pipe & Supply Co., (Civ.App.) 
26 S.W.(2d) 389, 391. 

4 C.J. p 1467 note 34 [d]; p 1470 note 
44. 

SA. Duesberg v. Haight, 260 N.T.S. 
858, 860, 146 Misc. 218—4 C.J. p 
1470 note 44 [a]. 

25. U.S.—^Harris v. Elliott, (Mass.) 

10 Pet. 26, 40, 9 L.Ed. 333. 

La.—^Wall V. Security Bank and 
Trust Co., 4 Orleans App. 32, 35. 

4 C.J. p 1469 note 40. 

20. Balch V. Chaffe, 47 A. 327, 73 
Conn. 318, 320, 84 Am.S.R. 155—4 
C.J. p 1470 note 45. 

27. Guaranty Trust Co. of New York 
V. Minneapolis & St. L. R. Co., (D. 
C.Minn.) 33 P.(2d) 512, 519. 

2a Fulkerson v. Great Lakes Pipe 
Line Co., (Mo.) 75 S.W.(2d) 844, 
847. 

29. An alley entrance.—^Agalias v. 
Hirschfield, 133 A. 626, 627, 99 N.J. 
Eq. 622. 

An easement or privilege in aau 
Other’s land^—Pennsylvania Savings 


Fund & Loan Ass’n v. Jones, 15 Pa. 
Dist. 418, 420, 31 Pa.Co. 387. 

Particularly rights of way of ne¬ 
cessity.—Stapf V. Wobbrock, 214 N. 
W. 49, 50, 171 Minn. 358—^Morrison v. 
Fellman, 271 N.T.S. 436, 443, 150 Misc. 
772—Catterall v. Pulis, 278 P. 292, 
294, 137 OkL 86. 

30. Fay ter v. North, 83 P. 742, 30 
Utah 156, 164, 6 L.R.A.(N.S.) 410. 

31. Brown v. Lehigh Valley R. Co., 
177 N.T.S. 618, 622, 108 Misc. 384. 
Windmill with tank and pnmp on 

farm.—^Phelps, etc., Wind-Mill Co. v, 
Shay, 48 N.W. 896, 32 Neb. 19, 23— 
Brown v. Lehigh Valley R. Co., 177 
N.T.S. 618, 622, 624, 108 Misc. 384. 

32. Brown v. Lehigh Valley R. Co., 
supra. 

sa Cincinnati Gas Transp. Co. v. 
Cartee, 147 S.W. 925, 149 Ky. 89, 94. 

34. First Nat. Bank v. Labit, 109 So. 
400, 161 La. 719. 

35. Barclay’s App., 13 Pa. 495, 497. 
Garage, greenhouse, or private sta¬ 
ble,—Beekman v. Schirmer, 132 N.B. 
45, 46, 239 Mass. 265—^Duesberg v. 
Haight, 260 N.T.S. 858. 860, 146 Misc. 
218. 

“Small buildings are the appur¬ 
tenances of a mansion.”—^Brown v. 
Lehigh Valley R. Co., 177 N.T.S. 618, 
622, 108 Misc. 384. 

30. Baltimore v. Talbot, 87 A 941, 
945, 120 Md. 354. 

37. Badger Lumber Co. v. Marion 
Water Supply, etc., Co., 29 P. 476, 48 
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Kan. 182, 30 Am.S.R. 301, 15 L.R.A 
662. 

38. Ill.—Parmelee v. Hambleton, 19 
Ill. 616, 616. 

Minn.—Carpenter v. Leonard, 5 Minn. 
155. 

4 C.J. p 1467 note 33 [i]. 

39. Brush Electric Co. v. Warwick 
Electric Mfg. Co., 6 Ohio S.&C.P. 
475, 4 Ohio N.P. 279. 

40. Guaranty Trust Co. of New York 
V. Minneapolis & St. L. R. Co., (D. 
C.Minn.) 33 P.(2d) 612, 519. 

41- Rudolph v. Glendale Improve¬ 
ment Co., 137 S.E. 349, 351, 103 W. 
Va. 81. 

43. Day v. Joiner, 6 BaxtCTenn.) 
441, 442. 

43i Cal.—Gartlan v. C. A. Hooper & 
Co., 170 P. 1115, 1119, 177 Cal. 414— 
Clark V. Koesheyan, 146 P. 904, 905, 
26 Cal.App. 305. 

Mo.—Joplin Waterworks Co. v. Jas¬ 
per County, 38 S.W.(2d) 1068, 1076, 
327 Mo. 964—State ex reL Sedalia 
Water Co. v. Harnsberger, 14 S.W. 
(2d) 554, 557, 322 Mo. 94. 

N.Y.—^Brown v. Lehigh Valley R. Co., 
177 N.T.S. 618, 622, 108 Misc. 384. 

44. N.Y.—^National City Bank of 
Cleveland v. Cleveland & Buffalo 
Transit Co., 289 N.T.S. 406, 409, 248 
App.Div. 318. 

R.I.—^In re Southern New England 
Ry. Co., 34 A 853, 854. 

45. JiigtLt saLd air 

Easement of light and air on vacant 
lot adjoining the premises in question 
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power mill but having no connection with the op¬ 
eration thereof electric refrigerators placed in an 
apartment buildingentire railroad;^* frame 
house placed on blocks or pillars hotel on a rail¬ 
road’s right of way; 50 land dedicated or laid out as 
highway or streetovernight cabins to be rented 
out and constructed on premises restricted to pure¬ 
ly residential purposes pipe line placed on a min¬ 
ing claim for reason of topographical advantage and 
not because it was used or intended to be used with 
the mine;5^ refund of part of previous improve¬ 
ment assessment;54 restaurant conducted in an 
apartment house held not an appurtenance to apart¬ 
ments leased in the building ;55 seed house several 
miles distant held not an appurtenance to a cotton¬ 
seed min;56 trade mark for flour held not an "ap¬ 
purtenance” to a flour mill;57 water systems not 
flowing freely over the property affected but con¬ 
trolled from other property;58 wires and poles con¬ 
nected with an electric light plant.5^ 


Phrases: "^Appurtenance’ of the lease,”®® "ap¬ 
purtenance thereof,”®! "appurtenance thereto,”®^ 
"appurtenance to a bridge,”®® "appurtenance to a 
lease,”®4 "appurtenance to a line of railway,”®® ^'ap- 
purtenance to the dwelling,”®® "appurtenance to the 
realty,”®7 "appurtenance to tract No. 1,”®® "incident 
or appurtenance,”®® "no part or appurtenance . . . 
shall be removed,”7® and "privilege or appurte¬ 
nance ;”7i also "all the hereditaments and appurte¬ 
nances thereunto belonging,”72 "appurtenances and 
appliances thereto attached for its equipment,”73 
"appurtenances and improvements thereunto belong- 
j[i2g,”74 "appurtenances of a mansion,”75 "appurte¬ 
nances or appendages,”7® "appurtenances, rights, and 
privileges thereto belonging,”77 "appurtenances 
thereon,”78 "appurtenances thereto,”78 "^appurte¬ 
nances’ to an oil well,”®® "appurtenances to a rail¬ 
road,”®! " ^appurtenances’ to the land,”®® " ^appurte¬ 
nances’ to the property,”®® "building and appurte- 


held not an “appurtenance” of such 
premises.—^Depner v. U. S. Nat Bank, 
232 N.W. 851, 853, 202 Wis. 405. 

Mere tigrht of way, not apparent 
and continuous, but enjoyed at in¬ 
tervals, leaviniT no visible si^ of its 
existence in the interim, held not in¬ 
cluded by the term “appurtenances.” 
—Faas V. Wallwork, 126 A. 620, 622, 
96 N.J.Eq, 541. 

Boad which was a convenience^ but 
not a necessity held not an “appur¬ 
tenance” to the realty.—^Lankin v. 
Terwilliger, 29 P. 268, 22 Or. 97. 103. 
40L Williamson v. Clay Center. (C.C. 
A-Kan.) 237 F. 329, 336. 

47. Kelvinator Sales Corporation v. 
Byro Realty Corporation, 241 N.Y. 
S. 632, 633, 136 Misc. 720. 

48i, Philadelphia v. Philadelphia, 
etc., R. Co., 58 Pa. 253, 262. 

49. Schley v. Vail, 95 P. 113, 11 Ariz. 
226, 231. 

50. Day v. Joiner, 6 Baxt.(Tenn.) 
441, 442. 

51. U.S.—Harris v. Elliott, (Mass.) 
10 Pet 25, 9 L.Bd. 333. 

N.J.—^Hoboken Land, etc., Co. v. Ker¬ 
rigan. 31 N.J.Law 13, 16. 

52. Duesberg v. Haight, 260 N.Y.S. 
858, 860, 146 Misc. 218. 

53. Melrose v. Cooley, 196 P. 105, 107, 
50 CaLApp. 768. 

54. Foil V. Board of Drainage Comers 
of Big Cold Water Drainage Dist. 
No, 1 of Cabarrus County, 135 S.E. 
781, 782, 192 N.C. 652. 

55. Gale V. Heckman, 38 N.Y.S. 86, 
86, 16 Misc. 376, 377. 

5©. Balcar v. Lee County Cotton Oil 
Co., (Tex.Oiv.App.) 193 S.W. 1094, 
1095. 


57. Holley Milling Co. v. Salt Lake 
& Jordan Mill & Elevator Co.. 197 
P. 731, 736, 58 Utah 149. 

58. Hurley v. Liberty Lake Co., 192 
P. 4. 6. 112 Wash. 207. 

59. Newport Ilium. Co. v. Newport 
Tax Assessors, 36 A. 426, 19 R.I. 
632, 637, 36 L.R.A. 266. 

60. Agalias v. Hirchfleld, 133 A. 626, 
627, 99 N.J.Bq. 622. 

61. Davis V. Robinson, 127 S.E. 697, 
702. 189 N.C. 589. 

62. N.Y.—^Brown v. Lehigh Valley 

R. Co., 177 N.Y.S. 618, 619, 108 Misc. 
384. 

Ohio.—^Mount Union College v. Mis- 
telski, 22 Ohio N.P.(N.S.) 504, 510. 

63. Louisville, etc., R. Co. v. Hender¬ 
son, 157 S.W. 1105, 154 Ky. 576, 578. 

64. N.Y.—^Kingsway Realty & Mort¬ 
gage Corporation v. Kingsway Re¬ 
pair Corporation. 228 N.Y.S. 265, 
268, 223 App.Div. 281. 

Tex.—^Woods v. Lanier, (Civ.App.) 66 

S. W.(2d) 360, 361—Longhart Sup- 
ply Co. V. Keystone Pipe & Supply 
Co., (Civ.App.) 26 S.W. (2d) 389, 
390. 

65. Guaranty Tmst Co. of New York 
V. Minneapolis & St L. R. Co., (D.C. 
Minn.) 33 F.(2d) 512, 619. 

ea Duesherg v. Haight, 260 N.Y.S. 
858, 860, 146 Misc. 218. 

6(7. Schley v. Vail, 95 P. 113, 11 Ariz. 
226, 231. 

68. Gartlan v. C. A. Hooper & Co., 
170 P. 1115, 1119, 177 Cal. 414. 

69. Morrison v. Fellman, 271 N.Y.S. 
436, 444, 160 Misc. 772. 

VO. Cohen v. Whitcomb, 170 N.W. 

851, 862, 142 Minn. 20. 

71- In re Southern New England Ry. 
Co., (R.I.) 94 A. 868, 854, 
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72. Hurley v. Liberty Lake Co., 192 
P. 4, 112 Wash. 207. 

73. Calatex Oil & Gas Co. v. Smith, 
144 So. 243, 247, 175 La. 678. 

74. Ark.—^Alwes v. Richheimer, 47 
S.W.(2d) 1084, 1085, 185 Ark. 635. 

Ga.—City Council of Augusta v. 
Richmond County, (Ga.) 173 S.E. 
140, 142. 

75. Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 622, 108 Misc. 384. 

76. Jackman v. St. Louis & H. R. Co., 
263 S.W. 230, 231, 304 Mo. 319. 

77. Holley Milling Co. v. Salt Lake 
& Jordan Mill & Elevator Co., 197 
P. 731, 736, 68 Utah 149. 

78. Ky.—Givens v. Louisville Prop¬ 
erty Co.’s Assignee, 81 S.W. (2d) 
401, 258 Ky. 740. 

La.—Wall V. Security Bank and Trust 
Co., 4 Orleans App. 32, 35. 

79. U.S.—West Missouri Power Co. 
V. City of Washington, Kan., (C.C. 
A.Kan.) 80 F.(2d) 420, 422. 

Kan,—^Kansas Electric Power Co. v. 
City of Eureka, 45 P.(2d) 877, 879, 
142 Kan. 117. 

Mass.—^Beekman v. Schirmer, 132 N. 

E. 45, 46, 239 Mass. 265. 

Tex.—Ogden v. Jones, (Civ.App.) 87 
S.W. (2d) 777. 780. 

8a Woods V. Lanier, (Tex.Civ.App.) 
66 S.W.(2d) 360. 361—Williams v. 
Magouirk, (Tex.Civ.App.) 235 S.W. 
640, 643. 

81. Guaranty Trust Co. of New York 
V. Minneapolis & St L. R. Co., (C. 
C.A.Minn.) 36 P.(2d) 747, 756. 

82. Foil v. Board of Drainage Com’rs 
of Big Cold Water Drainage Dist. 
No. 1 of Cabarrus County, 185 S.E. 
781, 782, 192 N.C. 652. 

83. Wall V. Security Bank and Trust 
Co., 4 Orleans App. 32, 88« 
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APPURTENANCE—APPURTENANT 


nances,”84 ‘'buildings and appurtenances,”85 “btdld- 
ings . • . improvements . . . and appurtenanc- 
^'fixtures and appurtenances,”87 ^^hereditaments 
and appurtenances hereunto belonging,”88 "hotel 
. . • and appurtenances,”89 ^^ouse and its appur- 
tenances,”80 "houses, buildings or appurtenances,”81 
" ^improvements^ and ^appurtenances,’ ”88 "land and 
appurtenances thereto,”8 3 ^^premises and appurte¬ 
nances,”®^ '^rights and appurtenances,”®5 "tenements 
and appurtenances,”® 3 “tenements, hereditaments 
and appurtenanees,”87 “together vith all the privi¬ 
leges and appurtenances to the same belonging,”8® 
“together with the . . . appurtenances thereto be¬ 
longing or in any wise appertaining,”8® “turnouts 
and appurtenances,“with all the appurtenances,”® 
“with all the privileges and appurtenances there¬ 
unto belonging,”® “with . , . appurtenances,”^ and 
“with the appurtenances thereunto belonging.”® 

APPURTENANT. Used as either a noun or an ad¬ 
jective, it has been said that the term has no in¬ 


ferable meaning;® but must be construed in con¬ 
nection with the nature and object of the principal 
grant, or, in other words, it must be construed with 
reference to the context and to the connection in 
which it is used J 

As Noun 

An appurtenance ;8 a thing used with, and related 
to or dependent on, another thing more worthy, and 
agreeing in its nature and quality with the thing 
whereunto it is appendant or appurtenant;® a thing 
used with the land and for its benefit annexed to and 
connected therewith,^® and which may be of a cor¬ 
poreal or incorporeal nature that which belongs 
to another thing,i® but which has not belonged to it 
immemorially;!® that which belongs to or is con¬ 
nected with something else to which it is subordinate 
or less worthy, and with which it passes as an in- 
cident.l^ 

Phrases: “An appurtenant of a window,”^® “an 
appurtenant or easement,”^® “an appurtenant to a 


84. . TJ.S.—In re Highlandl Silk Co., 
(D.aPa.) 41 P.(2d) 404, 405—In re 
Charles F. Datz Co., (D.C.Pa.) 11 P. 
Supp. S52, 853. 

Pa.—Commonwealth Trust Co. of 
Pittsburgh v. Harkins, 167 A. 278, 
281, 312 Pa. 402. 

85. La.—First Nat Bank v. Labit 
109 So. 400. 161 La. 719. 

Tex.—Woods v. Lanier, (Civ.App.) 66 

S.W.(2d) 360, 361—^Longhart Sup¬ 
ply Co. V. Keystone Pipe & Supply 
Co., <Civ.App.) 26 S.W.(2d) 389, 390 
—-Williams v. Magouirk, (Civ.App.) 
236 SW. 640, 642. 

80. In re Charles F. Patz Co., (D.C. 
Pa.) 11 F.Supp. 852, 853. 

87. Iowa.—^Pickerell v. Carson, 8 
Iowa 544, 546, 549. 

La.—-Wall V. Security Bank and Trust 
Co., 4 Orleans App. 32, 34. 

88. Schwab v. Whitmore Rauber & 
Vicinus Co., 281 N.T.S. 30, 31, 245 
App.Div. 174. 

88. Depner v. U. S. Nat Bank, 232 
N.W. 851, 853, 202 Wis. 405. 

90. Hawkins v. Wilson, 1 W.Va, 117, 

120 . 

91.. Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 622, 108 Misc. 384. 

92. In re Charles F. Batz Co., (D.C. 
Pa.) 11 F.Supp. 852, 853. 

90. Fulkerson v. Great Lakes Pipe 
Line Co.. (Mo.) 76 S.W.(2a) 844, 
846. 

"ihremlses” egnivalent in popular 
sense.— Fulkerson v. Great Lakes 
Pipe Line Co., (Mo.) 76 S.W.(2d) 844, 
846. 

94. Givens v. Louisville Property 
Co.’S Assignee, 81 S.W.(2d> 401, 258 
Ky. 740. 


95. Balcar v. Lee County Cotton Oil 
Co., (Tex.Civ.App.) 193 S.W. 1094, 
1095. 

96. Guaranty Trust Co. of New York 
V. Minneapolis & St L. R. Co., (D.C. 
Minn.) 33 P.(2d) 512, 518—William¬ 
son V. Clay Center, (C.C.AKan.) 
237 F. 329, 334. 

97. Cal.—Gartlan v. C. A. Hooper & 
Co., 170 P. 1115, 1117, 177 C^al. 414. 

Okl.—Catterall v. PuUs, 278 P. 292, 
293, 137 Okl. 86. 

98. Mount Union College v. Mistel- 
ski, 22 Ohio N.P.(N.S.) 504, 510. 

99. Wall V. Security Bank and Trust 
Co., 4 Orleans App. 32, 33. 

1. City of Dayton v. South Coving¬ 
ton & C. St Ry. Co., 197 S.W. 670, 
671, 177 Ky. 202, L.RA.1918B 476, 
Ann.Cas.l918£} 229. 

2. U.S.—-Williamson v. Clay Center, 
(C.C.AKan,) 237 F. 329, 334. 

N.C.—^Foil V. Board of Drainage 
Com’rs of Big Cold Water Drainage 
Dist No. 1 of Cabarrus County, 135 
S.E. 781, 782, 192 N.C. 652. 

9. In re Southern New England Ry. 
Co., (RL) 94 A. 853, 854. 

4. La.—Wall v. Security Bank and 
Trust Co., 4 Orleans App. 32, 35. 

N.Y.—Schwab v. Whitmore Rauber & 
Vicinus Co., 281 N.Y.S. 30, 32, 245 
App.Div. 174—Brown v. Lehigh 
VaUey R. Co., 177 N.Y.S. 618, 623, 
108 Misc. 384. 

Ohio.—^Mount Union College v. Mis- 
telski, 22 Ohio N.P.(N.S.) 604, 511. 

Pa.—^Pennsylvania Savings Fund & 
X^oan Ass'n v. Jones, 15 Pa.Dist 
418, 420, 31 Pa.Co. 387. ; 

Wash.—^Hurley v. Liberty Lake Ca, 
192 P. 4. 6, 112 Wash. 20L i 


5w Root V. Conkling, 190 N.Y.S. 290, 
293, 199 App.Div. 90. 

6. La.—Wall V. Security Bank and 
Trust Co., 4 Orleans App. 32, 34. 

N.Y.—Brown v. Lehigh Valley R. Co., 
177 N.Y.S. CIS, 622, 108 Misc. 384. 

4 C.J. p 1470 note 47. 

7. Wall V. Security Bank and Trust 
Co., 4 Orleans App. 32, 34. 

a Balcar v. Lee County Cotton Oil 
Co., (Tex.Civ.App.) 193 S.W. 1094, 
1095. 

9. Mass.—^Leonard v. White, 7 Mass- 
6, 8, 5 Am.D. 19. 

N.Y.—^Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 622, 108 Misc. 384. 
4 C.J. p 1471 note 50. 

10 . Wilson V. Ward Lumber Co., (C. 

C. Mo.) 67 F. 674, 677. 

11. Cal.—^Parmer v. Ukiah Water 
Co., 56 Cal. 11, 14—Clark v. Koe- 
sheyan, 146 P. 904, 905, 26 CaLApp. 
305. 

N.Y.—^Jackson v. Striker, 1 Johns. 
Cas. 284, 291. 

18. Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 622, 108 Misc. 384— 
4 C.J. p 1470 note 48. 

la New Ipswich W. L. Factory v. 
Batchelder, 3 N.H. 190, 192, 14 Am. 

D. 346. 

14. New Orleans Pac. R. Co. v. Park¬ 
er, (La.) 12 S.Ct 364, 143 U.S. 42, 
65, 36 L.Bd. 66—4 C.J. p 1470 note 
49. 

la "An appnxtenant of a window is 
the opportunity to look through it, 
and obtain light and air from it.”— 
Agalias v. Hirschfield, 183 A. 536, 528, 
99 N.J.Eq. 622. 

la Ogden V. Jones, (Tex.Civ.App.) 
37 S.W.(2d> 777, 780. 



APPURTENANT 


6 C.J.S. 


dredge,”17 <^^11 ^appurtenant^ to the lands,”1® «an 
appurtenant to the lease,^‘an appurtenant to the 
premises,and ^‘an appurtenant to the realty,”^! 

As Adjective 

Accessory or incident to, annexed, attached, be¬ 
longing or pertaining to ;22 appendant ;23 belonging, 
as an accessory or incident, to the thing granted 
incidental;pertaining to;25 usually let or occu¬ 
pied mth.27 A thing is appurtenant to something 
else only when it stands in the relation of an in¬ 
cident to a principal and is necessarily connected 
in the use and enjoyment of the latter.28 it is com¬ 
monly said that a thing corporeal cannot properly 
be appurtenant to a thing corporeal nor a thing in¬ 
corporeal to a thing incorporeal; but things of an 
incorporeal nature are most commonly found to be 
i.. 


appurtenant to those which are corporeal.29 Fur¬ 
thermore, while technically a thing appurtenant is 
of an incorporeal nature a thing corporeal may 
be appurtenant.2i Likewise it is commonly stated 
that land, strictly speaking, cannot be appurtenant 
to land;22 ^s otherwise stated, real property can¬ 
not be "appurtenant” to real property ;23 but the 
term is sometimes used in a more liberal sense and 
includes land,24 as in the ease of land under water;25 
or where the circumstances of the case require such 
construction ;25 or where the intention to so consider 
it is clearly manifested by the instrument.27 In 
particular connections, the word has been compared 
with, or distinguished from, "annex” or "annexed” 
(see Annex 3 C.J.S. p 1369 note 21), "appendant” 
(see Appendant 6 C.J.S. p 73 note 48), and "insepara- 
ble.”3S 


17. Gullman v. Sharp, 30 N.T.S. 1036, 
81 Hun 462, 465. 

18. Heyman v. Bigrgs, 119 N.E. 243, 
246, 223 N.T. 118. 

19. Kingsway Realty & Mortgage 
Corporation v. Kingsway Repair 
Corporation, 228 N.Y.S. 265, 268, 223 
App.Div. 281. 

20 . Clark v. Koesheyan, 146 P. 904, 
905, 26 CaLApp. 305. 

21 . Guaranty Trust Co. of New York 
V. Minneapolis & St. L. R. Co., (C. 
C.A,Minn.) 36 F.(2d) 747, 756. 

22 . Ark.—^Alwes v. Richheimer, 47 
S.W.(2d) 1084, 1085, 185 Ark. 535. 

Conn.—^Whittelsey v. Porter, 72 A. 

598, 82 Conn. 95, 101. 

N.Y.—^Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 622, 108 Misc. 384. 
Okl.—One Cadillac Automobile v. 
State, 172 P. 62, 65, 68 Okl. 116. 

Tex.—^Longhart Supply Co. v. Key¬ 
stone Pipe & Supply Co., (Civ.App.) 
26 S.W.(2d) 389, 390—Williams v. 
Magouirk, (Civ.App.) 235 S.W. 640, 
643. 

4 C.J. p 1471 notes 51-54. 

Similarly expressed 

<1) “Belonging to, accessory or in¬ 
cident to, some other thing.”—V^ilson 
V. Ward Lumber Co., (C.C.M 0 .) 67 F. 
674, 677. 

<2) “Belonging to or pertaining to 
as of right.”—^Dauphin County v. St. 
Stephen’s Church, 3 Phila.(Pa.) 189, 
190. 

(3) “The term 'appurtenant’ ex¬ 
presses the notion of being annexed 
to, or belonging to, some more im¬ 
portant thing.”—^Book v. West, 69 P. 
630, 29 Wash. 70, 75. 

23. S.C.—Safety Building & Loan 
Co. V. Lyles, 128 S,E. 724, 725, 131 
S.C. 540. 

Tex.—^Balcar v. Lee County Cotton 
Oil Co., (Civ.App.) 193 S.W. 1094, 
1095. 


24. Ogden v. Jennings, 66 Barh.(N. 
Y.) 301, 307. 

25, Cal.—Gartlan v. C. A. Hooper & 
Co.. 170 P. 1115, 1119, 177 Cal. 414. 

S.C.—Safety Building & Loan Co. v. 
Lyles, 128 S.E. 724, 725, 131 S.C. 
540. 

26L State ex rel. Sedalia Water Co. 
V. Harnsherger, 14 S.W. (2d) 554, 
657. 322 Mo. 94. 

27. Sometimes so construed 
Appurtenant may be taken in the 

sense of “usually let or occupied 
with” the land, and may thus include 
what is not strictly appurtenant.— 
Hall V. Benner, 1 Penr.&W.(Pa.) 402, 
411, 21 Am.D. 394—i C.J. p 1470 note 
46 [a]. 

28. La.—Wall V. Security Bank and 
Trust Co., 4 Orleans App. 32, 34. 

Mich.—^McClintic-Marshall Co. v. Ford 
Motor Co., 236 N.W. 792, 795, 254 
Mich. 305. 

Mo.—State ex reL Sedalia Water Co. 
V. Harnsherger, 14 S.W. (2d) 554,‘ 
557, 322 Mo. 94—Jackman v. St 
Louis & H. R. Co., 263 S.W. 230, 
231, 304 Mo. 319. 

N.Y.—^Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 622, 108 Misc. 384. 
Okl.—Catterall v. Pulls, 278 P. 292, 
j 294, 137 Okl. 86. 

4 C.J. p 1471 note 56. 

Similarly expressed.—Gartlan v. C. 
A. Hooper & Co., 170 P. 1115, 1119, 
177 Cal. 414—Wall v. Security Bank 
and Trust Co., 4 Orleans App. 32, 
34-—^Farmers* L. & T. Co. v. Commer¬ 
cial Bank, 11 Wis. 207, 210—4 C.J. p 
1471 note 56 Ca]. 

29. Harris v. Elliott, (Mass.) 10 Pet 
(U.S.) 25, 54, 9 L.Ed. 333—4 C.J. P 
1471 note 57. 

30. Lakeside Irr. Co. v. Markham 
Irr. Co., 285 S.W. 593, 596, 116 Tex. 
65—^Longhart Supply Co. v. Key¬ 
stone pipe & Supply Co., (Tex.Civ. 
App.) 26 S.W.(2d) 189, .391—.Wil- 
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liams V. Magouirk, (Tex.Civ.App.) 
235 S.W. 640, 643—4 C.J. p 1471 
note 58. 

31. Brown v. Lehigh Valley R. Co., 
177 N.Y.S. 618, 622, 108 Misc. 384— 
4 C.J. p 1471 note 59. 

32. U.S.—New Orleans Pac. R. Co. 
V. Parker, (La.) 12 S.Ct 364, 143 U. 
S. 42, 55, 36 L.Ed. 66. 

N.Y.—In re Eastern Boulevard in 
Borough of the Bronx, City of New 
York, 243 N.Y.S. 57, 61, 230 App. 
Div. 52—^Kingsway Realty & Mort¬ 
gage Corporation v. Blingsway Re¬ 
pair Corporation, 228 N.Y.S. 265, 
268, 223 App.Div. 281. 

Okl.—Catterall v. Pulls, 278 P. 292, 
294, 137 Okl. 86. 

Pa.—^Pennsylvania Savings Fund & 
Loan Ass’n v. Jones, 15 Pa.I>ist 
418, 420, 31 Pa.Co. 387. 

4 C.J. p 1472 note 60. 

33. Hurley v. Liberty Lake Co., 192 
P. 4, 5, 112 Wash. 207. 

34 People’s Trust Co. v. Schenck, 
88 N.E. 647, 195 N.Y. 398, 403, 133 
Am.S.R. 807, affirming 106 N.Y.S. 
782, 121 App.Div. 604—4 C.J. p 1472 
note 61. 

35. In re Eastern Boulevard In Bor¬ 
ough of the Bronx, City of New 
York, 243 N.Y.S. 57, 61, 230 App. 
Div. 52—4 C.J. p 1472 note 61 [a]. 

3G. Mass.—Commonwealth v, Curley^ 
101 Mass. 24, 25. 

S.C.—^McClenaghan v. McEachern, 25 
S.E. 296, 47 S.C. 446, 449. 

S.D.—Dixson v. Ladd, 142 N.W. 259, 
32 S.D. 163, 167, 46 L.R.A.(N.S.) 
206. 

37. N.Y.—^Putnam v. Putnam, 78 N. 

Y.S, 987, 77 App.Div. 654, 567. 

Pa.—Pennsylvania Savings Fund & 
Loan Ass’n v. Jones, 15 Pa.Dist 418, 
420, 31 Pa.Co. 387. 

33. Frank v. Hicks, 35 P. 475, 1026,. 
4 Wyo. 602, 628. 
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APFVBTENAHT—A^BENDIZ 


Phrases: “Appendant or appurtenant/’^9 “appur¬ 
tenant and incident,”40 "appurtenant easement” see 
Easements § 4 [19 C.J. p 865 note 33-p 866 note 48], 
“appurtenant thereto,”4i "appurtenant to,”42 "appur¬ 
tenant to a grant of land,”43 "appurtenant to a 
house,”44 "appurtenant to every lot owner’s prop¬ 
erty,”45 "appurtenant to his ditch,”46 "appurtenant 
to its operation,”4 7 "appurtenant to land,”4 8 "appur¬ 
tenant to said tract,”40 " ^appurtenant’ to such domi¬ 
nant tenement,”50 " ^appurtenant’ to the [oil and gas] 
lease,”51 "appurtenant to the . . . property,”52 
“appurtenant to the said lands,”53 " ^appurtenant’ to 
the ^ship,’ ”54 "appurtenant to the tract of land,”55 
“incidental or appurtenant,”56 "incident or appurte¬ 
nant,”57 "neither appurtenant to nor a fixture of said 
mine,”58 and "way appurtenant.”50 

APEAXIA. Sensory aphasia, a loss of the ability 
to understand written or spoken language.50 

APEEOIAMIENTO or APEEOIO. In Spanish law, 
appraisal or appraisement.6i 

APEEHENDEE. In Spanish, literally to apprehend 


or take. The word occurs in certain technical phras- 
es.52 

APEEHENSION. Spanish, literally apprehension, 
taking or seizing. One of the four processes or priv¬ 
ileged suits in the courts of Aragon, which consists 
in placing under the royal jurisdiction, the thing 
in litigation until the true ownership thereof is de¬ 
termined. 63 

APEEMIAE. In Spanish law, to compel or oblige 
one, by judicial mandate, to do a certain thing.54 

APEEMIO. In Spanish law the term has various 
meanings. Its most important uses are as a very 
summary proceeding against certain classes of debt¬ 
ors; and as supplementary or ancillary proceedings 
in certain cases.55 

Testigo de apremio. Literally, witness by com¬ 
pulsion. A witness who is required to testify against 
his wilL55 

APEENDIZ. In Spanish law, apprentice.57 


39. S.C.—^Brasington v. Williams, 
141 S.E. $76. 882, 143 S.C. 223— 
Safety Building & Loan Co. v. 
Lyles, 128 S.E. 724, 725, 131 S.C. 
540. 

Tex.—^Balcar v. Lee County Cotton 
Oil Co., (Civ.App.) 193 S.W. 1094, 
1095. 

40. Joplin Waterworks Co. v. Jasper 
County, 38 S.W.(2d) 1068, 1077, 327 
Mo. 964. 

41. U.S.—Guaranty Trust Co. of 
New York v. Minneapolis & SL L. 
R. Co., (C.C.A.Minn.) 36 F.(2d) 747, 
756. 

Ark.—^Alwes v. Richheimer, 47 S.W. 

(2d) 1084, 1085, 185 Ark. 536. 

N.Y.—^Blingsway Realty & Mortgage 
Corporation v, Kingsway Repair 
Corporation, 228 N.Y.S. 265, 268, 223 
App.Div. 281. 

Va.—Commonwealth v. Sanders, 5 
Leigh, (32 Va.) 751, 752. 

49. Guaranty Trust Co. v. Atlantic 
Coast Electric R. Co., (C.C.N.J.) 132 
F. 68. 70. 

^‘Ooimected with” not nece«saxily 
ssmonymous.—-Guaranty Trust Co. v. 
Atlantic Coast Electric R. Co., (C.C. 
N.J.) 132 F. 68, 70. 

43, State ex rel. Sedalia Water Co. 
V. Harnsberger, 14 S.W. (2d) 554, 
557, 322 Mo. 94. 

4A, Ballew v. State, 9 S.W. 765, 26 
Tex.App. 483, 486. , 

45. Rudolph V. Glendale Improve¬ 
ment Co., 137 S.E. 349, 361, 103 W. 
Va. 81. 

4A Lakeside Irr. Co. v. Markham 


Irr. Co., 285 S.W. 593, 597, 116 Tex. 

65. 

47. Jackman v. St. Louis & H. R. 
Co., 263 S.W. 230, 231, 304 Mo. 319. 

48. N.Y.—^In re Eastern Boulevard 
in Borough of the Bronx, City of 
New York, 243 N.Y.S. 57, 61, 230 
App.Div. 52—^Plattsburg Gas & 
Electric Co. v. Miller, 206 N.Y.S. 42, 
44, 123 Misc. 651. 

Tex.—^Lakeside Irr. Co. v. Markham 
Irr. Co., 285 S.W. 593, 697, 116 Tex. 
65—^Van De Putte v. Cameron Coun¬ 
ty Water Control & Improvement 
Dist No. 7, (Civ.App.) 35 S.W.(2d) 
471, 473—^Longhart Supply Co. v. 
Keystone Pipe & Supply Co., (Civ. 
App.) 26 S.W.(2d) 389, 391—Wil¬ 
liams V. Magouirk, (Civ.App.) 235 
S.W. 640, 643. 

49. Gartlan v. C. A. Hooper & Co., 
170 P. 1115, 1119, 177 CaL 414. 

50. Saratoga State Waters Corpora¬ 
tion v. Pratt, 125 N.E. 834, 838, 227 
N.Y. 429. 

51. Longhart Supply Co. v. Keystone 
Pipe & Supply Co., (Tex.Civ.App.) 
26 S.W. (2d) 389, 390—Williams v. 
Magouirk, (Tex.Civ.App.) 235 S.W. 
640, 643. 

52. Balcar v. Lee County Cotton Oil 
Co., (Tex.Civ.App.) 193 S.W, 1094, 
1095, 

53. Stuart V. Larrabee, (Tex.Civ. 
App.) 14 S.W.(2d) 316, 319. 

54. Richardson v. Clark, 15 Me. 421. 
Chroxi,oniater included 

A chronometer supplied on account 
of the owners of a schooner as a nec¬ 

141 ' 


essary part of her equipment for a 
special service held to be regarded as 
“appurtenant’* to the “ship.”—^The 
Frolic, (D.C.R.I.) 148 P. 921, 923. 

55. Joplin Waterworks Co. v. Jasper 
County, 38 S.W.(2d) 1068, 1077, 327 
Mo. 964. 

56. Cal.—Gartlan v. C. A. Hooper & 
Co., 170 P. 1115, 1119, 177 CJal. 414. 

Tex.—^Lakeside Irr, Co. v. Markham 
Irr. Co., 285 S.W. 593, 697, 116 Tex. 
65. 

57. Jackman v. St. Louis & H. R. 
Co., 263 S.W, 230, 231, 304 Mo. 319. 

58. Melrose v. Cooley, 196 P. 105, 
107, 50 Cal.App. 768. 

59. Downey v. Sklebar, (Mo.App.; 
261 S.W. 697, 698. 

60. Black L. D. 

See also Insane Persons S 1 [32 C.J. 
p 602 notes 7, 8]. 

61. Escriche Diccionario. 

62L Aprehender la posesidn—^to take 
possession of some thing.—^Escriche 
Diccionario. 

Aprehender los bienes—[to take the 
goods] to sequester goods, placing 
them under judicial jurisdiction un¬ 
til it is determined who is the true 
owner.—^Escriche Diccionario. 

63. Escriche Diccionario. 

64. Escriche Diccionario. 

65. Escriche Diccionario—4 C.J. p 
1472 note 64-p 1473 note 87. 

66. Escriche Diccionario, citing No- 

visima Recopilaclon Ley I tit 11 
lib 11. A 

67. Escriche Diccionaria Red also 

Apprentices ante. y 



6 C.J.S. 


APRENBBE--AQVA 


A PBENDEE. Law French, to seize; to take.®® 
The term occurs frequently in the technical expres¬ 
sion ^Trofits a prendre” which is defined and treat¬ 
ed in the title Easements § 3 [19 C.J. p 870 note 
99-p 871 note 37] 

APEESAMIENTO. In Spanish law, the seizing, tak¬ 
ing, or occupation of a ship by the enemy or by pi¬ 
rates; impressment.70 

AFBIGOT. A roundish, pubescent, orange-colored 
fruit, of a rich aromatic flavor, the produce of a 
tree of the plum kind,7i 
Phrase: "Apricot kernels.”72 

A PEIOEL Latin, literally, from what goes before; 
from the cause to the effect. A term used in logic 
to denote an argument founded upon analogy or ab¬ 
stract considerations, or one which, positiving a gen¬ 
eral principle or admitted truth as a cause, proceeds 
to deduce from it the effects which must necessarily 

follow.73 

APROJSAOldir. In Spanish law, the equivalent of 

ratifieation.74 

APEON. As wearing apparel, an article of dress, 
cloth, leather, or other stuff worn on the fore part 
of the body, to keep the clothes from dirt or injury, 
or as a covering.75 Also something which by its 
shape or use suggests an apron, as [among others] 
a covering or casing of sheet metal or other material 
for protecting parts of machinery; and, in building 
parlance, a strip, usually of lead, attached to a wall 
to overlap the flashing and protect the joint, to lead 
water into a gutter, etc.76 
Phrase: ^Tjace aprons.”77 


APEOVECHAMIENTO. In Spanish law, approve¬ 
ment, or improvement and enjoyment of public 
lands also the lands, commons, houses, etc., be¬ 
longing to a town or eity.79 When applied to pueblo 
lands, the term has particular reference to the com¬ 
mons, as the "dehesas” and "montes,” and implies 
not only the enjoyment, but a right to the enjoyment 
of them.80 

APT. Fit; suitable; appropriate.81 

Apt time. Pit or suitable time, with reference to 
the order of proceedings rather than to mere lapse of 
time and to be determined by the circumstances of the 
particular case .^2 

Apt words. Words proper to produce the legal ef¬ 
fect for which they are intended; sound technical 
phrases.^3 

APTA VIEO. Fit for a husband; marriageable; a 
woman who has reached marriageable years.^^ 

APTJD ACTA. Literally, "among the acts;” "among 
the recorded proceedings.”S5 in the civil and canon 
law, an appeal which is allowed in open court.^^ 

APXTESTA. Spanish, literally "a bet;” "a wager.”^7 

APUNTE. Spanish, literally ^^entry,” "note,^^ or 
"memorandum.” In Spanish law the entry of protest 

on a bill of exehange.^s 

AQUA. Latin, in the civil and old English law, wa¬ 
ter; sometimes a stream or watercourse.89 The word 
occurs in several Latin maxims and phrases.^O 


es. Black Ix. D. 

Sometimes wtittea as one word, 
‘‘apprendre,” *‘apprender.”—^Black lu 
B. 

69. A prendre la terre—^a writ to 
take the land.—^Black L. D. 

•TO. Bscriche Biccionario. 

71. Century B. 

72. Spencer v. U. S., (C.C.N.T.) 146 

P. 112. 

Apricot kernels as nuts.—Spencer 
V. U. S., (aC.N.y.) 146 F. 112. 

Almonds” compared.—Spencer v. 
U. S., (C.C.N.T.) 146 P. 112. 

73. Black L. B. 

74. Bscriche Biccionario. See Ap¬ 
probation ante. 

75^ Webster New Int. B. 

76. Webster New Int B. 

77. In re Boyd, (N.Y.) 55 P. 599, 
600, 5 C.C.A 222. 

7a. Black li. B. 

79. Veldsquez B. 


80. Hart v. Burnett, 15 Cal. 630, 567. 

81. Black L. B. 

82. Holmes Blectric Co. v, Carolina 
Power & Bight Co., 150 S.B. 621, 
623. 197 N.C. 766—Pugh v. York, 74 
N.C. 383, 384—4 C.J. p 1473 note 99. 

Fixed role impossible.—Burton v. 
Graham, 84 P. 978, 36 Colo. 199, 201. 
As meaning “before plea” 

Applying the rule that motion to 
quash for duplicity must be made in 
“apt time,” the court said; “By ‘apt 
time*, in this connection, is meant be¬ 
fore plea.”—State v. Beal, 154 S.E. 
604, 613, 199 N.C. 278. 

Seld not in “apt time” 

(1) Objections made after verdict. 
—^Holmes Electric Co. v. Carolina 
Power & Light Co., 160 S.B. 621, 623, 
197 N.C. 766—State v. Tyson, 45 S.E. 
838, 839, 133 N.C 692—State v. Brown, 
6 S.E. 668, 570, 100 N.C 619. 

(2) Motion not made until after 
full hearing and argument by coun¬ 
sel of both parties and after judg-« 
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ment had been tendered by defendant, 
held not made in apt time.—Holmes 
Electric Co. y. Carolina Power & 
Light Co., supra. 

88. Black L. B. 

84. Black L. B. 

85- Black L. B. 

The term is analogous, to some ex¬ 
tent to the modern phrase “in open 
court”—Abbott L. B. 

86. Credit Co. v. Arkansas Cent R. 
Co., (Ark.) 9 S.Ct 107, 108, 128 U.S. 
258f 261, 32 L.Ed. 448. 

87. Bscriche Biccionario. 

88. Escrlche Biccionario. 

89. Black L. B. 

96. Aqua sestiva—in Roman law, 
summer water; water that was used 
in summer only.—^Black L. B. 

Aqua currens—running water.— 
Black L. B. 

Aqua dulcis, or frisca—fresh wa¬ 
ter.—^Black L. B. 

Aquse ductus—in the civn law. a 



AQVA CEBIT 80L0-ABANCEL 


6 C.J.S. 

AQUA CEBIT SOLO.” 

AQUA CUEEIT ET DEBET CUEBERE, UT OUE- 
EEEE SOLEBAT.92 

AQUAGAUCIUM. A mark or gauge placed in or on 
the banks of a running stream, to indicate the height 
of the water.^* 

AQUAGclUM. A canal, ditch, or 'water course run¬ 
ning through marshy grounds.®* 

AQUATIC EIGHTS. ^^littoral and aquatic rights” 
are simply those rights which, in default of special 
statutory provisions to the contrary, pertain to lands 
abutting upon tidewaters, to which the common-law 
doctrine of riparian ownership does not apply.^s 

AQUEDUCT. The word is used in the sense of the 
Latin words from which it is derived [“aqua,” water, 
and “ducere,” to lead] and is intended to include all 
those means by which water is led from a source of 
supply to the userjS® and has been specifically de¬ 
fined as a conduit or channel for conducting water 
from one place to another;^7 a water carrier, or to 
be more exact, a water leader.^s 


Phrases: “Care, supervision and control of 
. . . aqueducts,”^^ “conduct water by aqueducts,”! 
“supervise improvements to aqueducts,”^ and “super¬ 
vise the improvement and repair of • • . aque- 

ducts.”3 

A. R. See Abbreviations 1 C.J.S. p 276 note 5. 

ARABANT. Latin, literally, “They plowed.” A 
term of feudal law, applied to those who held by the 
tenure of plowing and tilling the lord^s lands with¬ 
in the manor.^ 

ARABLE. Fit for plowing or tillage; 5 not only 
actually plowed up or in tillage but capable or fit 
to be so,® as in the phrase “arable land.”7 

ARAHO. In feudal law, to make oath in the church 
or some other holy place.^ 

ARALIA. Plowlands; lands fit for the plow.^ 

ARANCEL. Spanish literally 'Qist,” “schedule,” or 
“tariff.” In Spanish law the official public rule or 
regulation setting out the list of prices at which 
things are to be sold, or the charges, duties, fees, or 
imposts to be paid for certain services or upon cer¬ 
tain goods.!® 


servitude which consists in the right 
to carry water hy means of pipes or 
conduits over or through the estate 
of another.—^Black L. D. 

Aquse haustus—^in the civil law, a 
servitude which consists in the right 
to draw water from the fountain, 
pool, or spring of another.—^Black L. 
D. 

Aquse Immittendse—a civil law 
easement or servitude, consisting in 
the right of one whose house is sur¬ 
rounded with other buildings to cast 
waste water upon the adjacent roofs 
or yards. Similar to the common law 
easement of drip.—^Black L. D. 

Aqua fontanea—spring water,— 
Black li. D. 

Aqua profluens—^flowing or run¬ 
ning water.—^Black L. D. 

Aqua quotidiana—^in Roman law, 
daily water; water that might be 
drawn at all times of the year.— 
Black Ir. D. 

Aqua salsa—salt water.—^Black L. 

D. 

91. A maxim meaning “Water pass¬ 
es with the land.”—Abbott L. D. 

Applied in Ex p. Jennings, 6 Cow. 
(N.Y.) 518, 16 Am.D. 447 and Wood¬ 
bury V. Short, 17 Vt. 387, 44 Am.D. 
344. 

Similarly rendered 

“Water follows the land. A sale of 
land will pass the water which cov¬ 
ers It.”—^Black L. D., citing 2 Black- 
stone Comm, p 18, and Coke Litt. p 4. 
9SL A maxim meaning *^ater runs» 


land ought to run as it has used to 
I run.”—Burrill L. D. 

I ICore freely translated 

“A running stream should be left 
to run in its natural channel, without 
alteration or diversion.”—^Black L. D. 

A fundamental maxf.Tn in, [or the 
foundation of] the law of water 
courses.—^Black I#. D.—Case v. Hoff¬ 
man, 54 N.W. 793, 84 Wis. 438, 447, 
36 Am.S.R. 937, 20 I 1 .R.A. 40—4 C.J. 
p 1474 note 6. 

93. Black li. I>. 

94. Black Ii. D. 

95. Barataria Canning Co. v. Ott, 41 
So. 378, 379. 88 Miss. 771—Barata¬ 
ria Canning Co. v. Ott, 37 So. 121, 
124, 34 Miss. 737. 

See generally Navigable Waters S§ 
61-87 E45 C.J. p 490 note 29-p 534 
note 60]; Waters §§ 5-70 [67 C.J. p 
682 note 1-p 821 note 52], 

96. Hutchins v. Cleveland, 17 Ohio 
S.&C.P. 356, 358. 

"Substantially equivalent to 'water 
works*.”—^Hutchins v. Cleveland, 17 
Ohio S.&C.F. 356, 358. 

"Ditch” or "flume” included^—^Moore 
V. United Elkhorn Mines, 127 P. 964, 
966, 130 P. 640, 64 Or. 342. 

May include underground conduits. 
—Smouse v. Kansas City Southern 
Ry. Co., 282 P. 183. 190, 129 Kan. 176. 

"Proper drains” compared.—Smouse 
V. Kansas City Southern Ry. Co., 282 
P. 183, 190, 129 Kan. 176. 

143 


"Reservoir” contrasted.—Moore v. 
United Elkhorn Mines, 127 P. 964, 966, 
130 P. 640. 64 Or. 342. 

97. Century D. 

90. Moore v. United Elkhorn Mines, 
127 P. 964, 966, 130 P, 640, 64 Or. 
342. 

99. Hutchins v. Cleveland, 17 Ohio 
S.&C.P. 356, 357. 

1. Smouse v. Kansas City Southern 
Ry. Co., 282 P. 183, 190, 129 Kan. 
176. 

2. Hutchins v. Cleveland, 17 Ohio S. 
&C.P. 356, 357, 358. 

3. Hutchins v. Cleveland, supra. 

4. Black li. D. 

5. Century D. 

a 1 Stroud Jud.I>. p 111—^McCarter 
V. Sooy Oyster Co., 75 A. 211, 216, 
78 NJ.Law 394—4 C.J. p 1475 note 
13 [a]. 

7. "Swamp land” distinguished^ 
McCarter v. Sooy Oyster Co., 75 A. 
211, 215, 73 N.J.Law 394. 

a Black li. B. 

Mode of making 

All oaths were made In the church 
upon the relics of saints, according 
to the Blpuarian laws.—Black li. D. 

9. Black li. ^1. 

"Denoting the character of land, 
rather than its condition.”—^Black I* 
B. 

la Escriche Biccionario. 



ABAJCEL—ABBITEABILY 


6 C.J.S. 


Arancel de 'oduanas* Customs house tariff. The 
alphabetical schedule of goods which pass through 
the customs houses, setting out the duties payable 
upon each article.^^ 

Arancel judicial. The official schedule of fees to 
be received by judges, and their court officials.^^ 

AltAS. In Spanish law, refuge in a church asy- 

lum.i3 

ABATOB. A plowman; a farmer of arable land.^^ 

ABATBXJM T£BB.£. In old English law, a plow of 
land; a plowland; as much land as could be tilled 
with one plow (or by a single ^^arator” or plowman). 


such as their awards, decisions, judgments, or pro- 
ceedings.22 

ABBITBAMENT. The award, determination, or de¬ 
cision of arbitrators on the matter of dispute which 
has been submitted to them.23 

Arbitrament and award. The technical name for 
the plea used in a common-law action for damages 
where the parties had submitted the question to an 
arbitrator and he had made his award.24 

ABBITBAMEUTO. In Spanish law, the proceeding 
or suit by way of arbitration; also the award or 
decision of the arbitrators, although the latter is bet¬ 
ter known by its technical name of ^^laudo.'^^s 


ABATUBA TEBB^. The plowing of land by the 
tenant, or vassal, in the service of his lord.^^ 

ABATUBIA. Land suitable for the plow; arable 

land.i7 

ABBITEB. The Latin word, in its primary significa¬ 
tion, means one who goes to something in order to 
see or hear it; hence, a spectator, beholder, hearer, 
an eye-witness, a witness.^s ^ person chosen to de¬ 
cide a controversy; an arbitrator or referee.^® 

ABBITBADOB. In Spanish law, arbitrator.^o 

ABBITBAJTE. In Spanish law, arbitration, which 
is provided for every legal controversy except those 
involving political rights, personal exemptions and 
privileges, relationship, status, etc.^i 

ABBITBAI^ ABBITBABIO, or ABBITBATIVO. 

In Spanish law, depending upon judgment or upon 
arbitration; pertaining to ^^arbitradores’^ [arbitra¬ 
tors of facts], or to ^^arbitros” [arbiters of the law]. 


ABBITBAMENTUM. Law Latin, the judgment, de¬ 
cision, or award of arbitrators, upon the subjective 
questions in dispute before them.^® 

ABBITBAMEITTTJM .SIQUUM TBIBUIT CUIQUE 
SUUM.27 

ABBITBAMENTUM EST BONI VIBI, ABBITBI- 

UM.28 

ABBITBAB. In Spanish law, to adjudge or award; 
to strike out means or expedients to decide, deter¬ 
mine, or judge, as an arbitrator, and also for a judge 
to proceed to a decision in a case by equity, good con¬ 
science and his best judgment, in the absence of a 
specific law which will support him.30 

ABBITBABIEDAD. Spanish, literally ‘^arbitrari- 
ness.^^ In Spanish law, a proceeding followed, or 
a decision given, according to individual caprice and 
against the rules of reason.31 

ABBITBABILY. Capriciously;32 Jn ^n arbitrary 


11. Escriche Diccionario. 

12. Escriche Diccionario. 

13. Escriche Diccionario. 

14. Black L. D. 

15. Black L. D. 
la Black D. D. 

17. Black L. D. 
la. Adams Gloss. 

15. Black L. D. See also Arbitra¬ 
tion and Award § 1 [5 C.J. p 21 note 
35], 

Arbiter compromissarius—on arbi¬ 
ter by mutual agreement—Adams 
Gloss. 

Arbiter elegantarium—an arbitra¬ 
tor of the elegancies; an arbiter or 
umpire in matters of taste.—Adams 
Gloss. 

Arbiter ex compromisso—^an arbi¬ 
ter, umpire, judge by agreement, that 
is, appointed by the mutual agree¬ 
ment of the parties.—^Adams Gloss, 


SO. Escriche Diccionario. 

“Arbltro” distinguished 
Although the words **Srbitro” and 
“arbitrador*' are some times loosely 
used interchangeably, the better us¬ 
age is to distinguish between them, 
“iirbitro*’ being limited to “drbitros 
de derecho” [arbiters of the law], and 
“arbitrador” being the proper desig¬ 
nation of the ‘‘drbitros de hecho'" 
[arbiters of the fact].—^Escriche Dic¬ 
cionario, sub verbo **Arbitro”. 

21. Spanish L. Civ.Proc. art 487; Civ. 
Code art 1814. 

I Xn the Philippines the repeal of the 
Spanish law of civil procedure in the 
archipelago left it without a system 
of arbitration.—Cordoba v. Conde, 2 
Philippine 445, 446. 

22. Escriche Diccionario. 

23. Burrill L. D. See also Arbitra¬ 


tion and Award § 71 [5 C.J. p 22 
notes 38-43]. 

24. Sweet L. D. See generally Arbi¬ 
tration and Award post 

25. Escriche Diccionario, 

26. Adams Gloss. 

27- A maxim meaning "An award is 
the equal delivery to each one of his 
own.”—Morgan Leg. Max., citing Noy 
Max. p 248. 

28. A maxim meaning, "Arbitrament 
is the award of a good man.”—^Adams 
Gloss. 

25. Sheldon v. Milmo, 36 S.W. 413, 
416, 90 Tex. 1. 

30. Escriche Diccionario, 

31. Escriche Diccionario. 

32. Utah.—Ostler v. Industrial Com¬ 
mission of Utah, 36 P.(2d) 95, 98. 

Wash.—Sweitzer v. Industrial Ins. 
Commission of Washington, 199 P. 
724, 725, 116 Wash. 398, 
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ABBITBARILY—ARBITBABY 


manner;®* without any reasonable causewith¬ 
out cause based upon the law;®® without fair, solid, 
and substantial cause and without reason given;®® 
without judgment or reason ;®7 and, in a particular 
connection, the word has been held to mean beyond an 
agreed or designated extent.®® With reference to 
a line of action or the doing of an act, “arbitrarily” 
has been held to imply a disregard of evidence;®® 
has been compared with “without justification or ex¬ 
cuse ;”40 and has been distinguished from “absolute¬ 
ly” (see Absolutely 1 C.J.S. p 376 note 23), also from 
“in good faith ;”<i although it has been held not 
equivalent to “in bad faith,” or “through ignorance 

or incompeteney.”42 

Phrases: "Acted arbitrarily/^43 "acted either ar¬ 
bitrarily or capriciously,”44 "arbitrarily or fraudu¬ 


lently,”45 "arbitrarily passed,”4 5 "arbitrarily select¬ 
ed,”47 and "arbitrarily withbeld.”48 

ABBITEARINESS. Conduct or acts based alone up¬ 
on one's Trill, and not uj)on any course of reasoning 
and exercise of judgment.49 

ARBITRARY. Based alone upon one's will, and not 
upon any course of reasoning and exercise of judg¬ 
ment bound by no lawcapricious exercised 
according to o^'s own will or caprice and therefore 
conveying a notion of a tendency to abuse possession 
of power;53 f[xed or done capriciously or at pleas¬ 
ure, without adequate determining principle, nonra- 
tional, or not done or acting according to reason or 
judgment ;54 not based upon actuality but beyond 
a reasonable extent ;55 not founded in the nature of 
things;55 not governed by any fixed rules or stand- 


33. Ga.—Central of Georgia R. Co. 

V. Mote, 62 S.E. 164, 170, 131 Ga. 
166. 

N.J.—State V. Then, 177 A. 87, 90, 114 
N.J.Law 413. 

Ohio.—Thomas v. Mills, 157 N.E. 488, 
490, 117 Ohio St 114, 54 A.L,.R. 
1220. 

Tex.—Corneil v. Swisher County, 
(Civ.App.) 78 S.W.(2d) 1072. 1074— 
King V. Palls County, (Civ.App.) 42 
S.W.(2d) 481, 482. 

34. N.J. —State V. Then, 177 A. 87, 90, 
114 N.J.Law 413. 

Ohio.—Thomas v. Mills, 157 N.E. 488, 
490, 117 Ohio St 114, 54 A.L.R. 1220. 

35. U. S. V. Lotempio, (D.C.N.Y.) 58 
F.(2d) 368, 360. 

se. XJ.S.—U. S. V. Lotempio, supra. 
N.J.—State V. Then, 177 A, 87, 90, 114 
N.J.Law 413. 

Ohio.—Thomas v. Mills, 157 N.E. 488, 
490, 117 Ohio St 114, 54 A.L.R. 1220. 
Tex.—Continental Ins. Co. of New 
York V. Guerson, (Civ.App.) 93 S. 

W. (2d) 591, 596. 

37, Central of Georgia R. Co. v. 
Mote, 62 S.E. 164, 170, 131 Ga, 166. 

38. McDaniel v. Franklin Ry. Supply 
Co., (DeLCh.) 174 A. 376, 378. 

39-, State V. Sutfin, 22 W.Va. 771, 778. 

40. First Savings & Trust Co. v. 
Milwaukee County, 148 N.W. 22, 33, 
1093, 168 Wis. 207. 

41. Cann v. Church of Redeemer, 85 
S.W. 994, 1002, 111 Mo.App. 164—4 
C.J. p 1475 note 30 [c]. 

43. First Sav., etc., Co. v. Milwaukee 
County, 148 N.W. 22, 33, 1093, 158 
Wis. 207—4 C.J. p 1476 note 30 [d]. 

43. XJ.S.—^Baltimore & O. R. Co. v. 
U. S., (D.C.Ohio) 5 F.Supp. 929, 931. 

N.Y.—^People ex rel. Hultman v. Gil¬ 
christ 188 N.Y.S. 61, 66, 114 Misc. 
651. 

W.Va.—State v. Sutfin, 22 W.Va. 771, 
778. 

44. Sweitzer v. Industrial Ins. Com- 
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mission of Washington, 199 P. 724, 
725, 116 Wash. 398. 

45. Mutual Benefit Life Ins. Co. v. 
Welch, 175 P. 45, 49, 71 Okl. 59. 
"Wrongfully and without author. 

ity” contrasted.—Mutual Benefit Life 
Ins.’ Co. V. Welch, 175 P. 45, 49, 71 
Okl. 59. 

46. Corneil v. Swisher County, (Tex. 
Civ.App.) 78 S.W.(2d) 1072, 1074. 

47. Van Antwerp v. Board of Comers 
of City of Mobile, 116 So. 239, 243, 
217 Ala. 201. 

48. Treloar v. Bigge, L. R. 9 Exch. 
151, 154—4 C.J. p 1475 note 30 [a], 

49. Black L. D., citing Boyle v. Rock 
Island Coal Mining Co., 256 P. 883, 
887, 126 Okl. 137. 

sa XJ.S.—^XJ. S. V. Lotempio, (D.C.N. 

Y.) 58 F.(2d) 358, 360. 

Okl.—Boyle v. Rock Island Coal Min¬ 
ing Co., 256 P. 883, 887, 125 Okl. 137 
—^Mutual Benefit Life Ins. Co. v. 
Welch, 175 P. 45, 49, 71 Okl. 59, 
Similarly expressed 
"Depending on the will alone.”— 
Standard D., quoted in Central of 
Georgia R. Co. v. Mote, 62 S.E. 164, 
170, 131 Ga. 166, Lee v. Providence 
Washington Ins. Co., 266 P. 640, 643, 
82 Mont. 264, Thomas v. Mills, 157 N 
E. 488, 490, 117 Ohio St. 114, 54 A.L.R. 
1220, and King v. Falls County, (Tex. 
Civ.App.) 42 S.W.(2d) 481, 482. 

51. N.J.—State v. Then, 177 A. 87, 
90, 114 N.J.Law 413. 

Tex.—^Day v. State, 42 S.W.(2d) 1013, 
1015, 118 Tex.Cr. 244. 

53. Standard D., quoted in Central 
of Georgia R. Co. v. Mote, 62 S.E. 
164, 170, 131 Ga. 166, Lee v. Provi¬ 
dence Washington Ins. Co., 266 P. 
640, 643, 82 Mont 264, State v. 
Then, 177 A. 87, 90, 114 N.J.Law 
413, Thomas v. Mills, 157 N.E. 488, 
490, 117 Ohio St 114, 54 A.L.R. 
1220, Cornell v. Swisher County, 
(Tex.Civ.App.) 78 S.W.(2d) 1072, 
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1074, and King v. Falls County, 
(Tex.Civ.App.) 42 S.W.(2d) 481, 482. 
53. State v. Then, 177 A. 87, 90, 114 
N.J.Law 413. 

54- Ga.—Central of Georgia R. Co. 
V. Mote, 62 S.E. 164, 170, 131 Ga, 
166. 

Mont.—^Lee v. Providence Washing¬ 
ton Ins. Co., 266 P. 640, 643, 82 
Mont. 264. 

Ohio.—Thomas v. Mills (Ohio) 157 N. 
E. 488, 490, 117 Ohio St 114, 54 A. 
L.R. 1220. 

Tex.—Corneil v. Swisher County, 
(Civ.App.) 78 S.W.(2d) 1072, 1074— 
King V. Falls County, (Civ.App.) 42 
S.W. (2d) 481, 482—Day v. State, 42 
S.W.(2d) 1013, 1015, 118 Tex.O. 
244. 

Similarly expressed 

(1) Acting “according to his own 
will or pleasure, capriciously, and 
without adequate determining princi¬ 
ple."—^Pox Film Corporation v. Trum¬ 
bull, (D.C.Conn.) 7 P.(2d) 715, 727. 

(2) “Based on no sound basis of 
reason, but expressive of a will to 
rule without due regard to the public 
interests involved.”—Van Antwerp v. 
Board of Corners of City of Mobile, 
115 So. 239, 243, 217 Alsu 201. 

As opposed to "reasonable” 

“Whenever a scheme devised af¬ 
fords a reasonable facility to the 
state in carrying out some agency or 
purpose, we cannot say it is arbi¬ 
trary.”—^Mississippi State Tax Com¬ 
mission V. Flora Drug Co., 148 So. 
373, 378, 167 Miss. 1. 

55. McDaniel v. Franklin Ry. Supply 
Co., (Del.Ch.) 174 A. 375, 378. 

56. Standard D., quoted in Central 
of Georgia R. Co. v. Mote, 62 S.E. 
164, 170, 131 Ga. 166, ITS—Lee v. 
Providence Washington Ins. Co., 266 
P. 640, 643, 82 Mont. 264—Thomas 
V. Mills, 157 N.E. 488, 490, 117 Ohio 
St 114, 54 A.L.R. 1220—Corneil v. 
Swisher County, (Tex.Civ.App.) 78 
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ard;57 also, in a somewliat different sense, absolute 
in power, despotic, or tyrannical;^® harsh and nnfor- 
bearing,®® When applied to acts, ^^arbitrary’^ has 
been held to connote a disregard of evidence or of 
the proper weight thereofto express an idea op¬ 
posed to administrative, executive, judicial, or legis¬ 
lative discretion;®^ and to imply at least an ele¬ 
ment of bad faith;®® and has been compared with 
^'willful”®® 

Arbitrary government A government which de¬ 
pends upon the will of the departments or some of 
them, used in contradistinction to ^^free govern¬ 
ment/^®^ 


Arbitrary punishment That punishment which is 
left to the decision of the judge, in distinction from 
those defined by statute.®® 

Other phrases: ^^Arbitrary action,”®® "arbitrary 
acts,”®7 "arbitrary and capricious,”®® "arbitrary and 
unreasonable restriction,”®® "arbitrary and wrongful 
action,”7® "arbitrary classification,"arbitrary dis¬ 
cretion,”^® " ^arbitrary^ exercise of authority,”'^® "ar¬ 
bitrary exercise of discretion,”74 "arbitrary in a leg¬ 
islative sense,”75 "arbitrary increase in the sell¬ 
ing price,”7® "arbitrary or capricious action,”77 "ar¬ 
bitrary or capricious valuation,”78 "arbitrary order 


S.W.(2d) 1072, 1074--K:ing v. Falls 
County, (Tex.Civ.App.) 42 S.W.(2d) 
481, 482. 

57. Webster D., quoted In People ex 
reL Hultman v. Gilchrist, 188 N.Y. 
S. 61. 65. 114 Misc. 651. 

Similar definition 

“Not governed by any fixed rule.**— 
State V. Then, 177 A. 87, 90, 114 N.J. 
Law 413. 

58. Ga,—Central of Georgia R. Co. v. 
Mote, 62 S.E. 164/170, 131 Ga. 166, 
178. 

Mont.—^Lee v. Providence Washing¬ 
ton Ins. Co., 266 P. 640, 643, 82 
Mont. 264. 

Ohio.—Thomas v. Mills, 157 N.EL 488, 
490, 117 Ohio St. 114, 64 A,L.R. 1220. 
Tex.—Cornell v. Swisher County, 
(Civ.App.) 78 S.W.(2a) 1072, 1074 
— ^King V. Palls County, (Civ.App.) 
42 S.W.(2d) 481, 482—Day v. State, 
42 S.W.(2d) 1013, 1015, 118 Tex.Cr, 
244. 

59. State v. Then, 177 A. 87, 90, 114 
N.J.Law 413. 

60. Sweitzer v. Industrial Ins, Com¬ 
mission of Washington, 199 P, 724, 
725, 116 Wash, 398. 

lUsregard either of evidence or of its 
weight 

(1) In characterizing the action of 
the municipal civil service commis¬ 
sion in administering a law giving 
preference for appointment or promo¬ 
tion to disabled war veterans, the 
court said: “If, while properly con¬ 
struing the law, it should disregard 
the reports of its competent medical 
examiners its conduct would be capri¬ 
cious or arbitrary.**—^Potts v. Kaplan, 
190 N.B. 201, 203, 284 N.T. 110. 

<2) “The distinction between re¬ 
fusal to heed, and palpable neglect 
to grive, substantial evidence the 
weight it manifestly carries, in cast¬ 
ing up the affirmative and negative 
matters in testimony, is immaterial 
—either is arbitrary.**—^Baltimore & 
O. R. Co. V. U. S.. (D.aOhio) 5 F. 
Supp. 929, 931. 

IJ.S,—^Pox Film Corporation v. 
Trumbull, (D.C.Conn.) 7P.(2d) 715, 
727. 


Ala.—^Birmingham Ry., Light & Pow¬ 
er Co. V. Kyser, 82 So. 151, 153, 203 
Ala. 121. 

Wash.—State v. (I!annon, 217 P. 18, 19, 
125 Wash. 515. 

Discretion, not controlled by courts 
In holding that a statute, levying 
a stamp tax upon tobacco and tobac¬ 
co products and providing for its col¬ 
lection through wholesale dealers 
rather than directly through the re¬ 
tailers, was not violative of the state 
or federal constitutions in that it im¬ 
posed an arbitrary and unreasonable 
restriction upon a lawful business, 
the court said: “If a statute has a 
reasonable relation to a government 
purpose, and is calculated to carry 
out some governmental design, the 
courts cannot strike it down as being 
arbitrary, although members of such 
courts might think the system was 
inconvenient, and that a better sys¬ 
tem could be devised.**—^Mississippi 
State Tax Commission v. Flora Drug 
Co., 148 So. 373, 376, 167 Miss. 1. 

G2. Van Antwerp v. Board of Com*rs 
of City of Mobile, 115 So. 239, 243, 
217 Ala. 201. 

63. Day v. State, 42 S.W.(2d) 1013, 
1015, 118 Tex.Cr. 244. 

ei. Black L. D., citing Kamper v. 
Hawkins, 1 Va.Cas.(3 Va.) 20, 23. 

Gist of the distinction 

“The difference between a free and 
an arbitrary government I take to be 
—that in the former limits are as¬ 
signed to those to whom the adminis¬ 
tration is committed, but the latter 
depends on the will of the depart¬ 
ments, or some of them.**—^Kamper 
V. Hawkins, 1 Va.Cas.(3 Va.) 20, 23. 

65. Black L. D. 

66. U.S.—^Baltimore & O. R. Co. v. U. 
S., <D.C.Ohio) 6 P.Supp. 929, 931. 

Ala.—Van Antwerp v. Board of 
Com*rs of City of Mobile, 115 So. 
239, 243, 217 Ala. 201. 

67. Cornell v. Swisher County, (Tex. 
Civ.App.) 78 S.W.(2d) 1072, 1074— 
King V. Falls County, CTex.Civ. 
App.) 42 S.W.(2d) 481, 482. 

68. OkL—^Boyle v. Rock Island Coal 
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Mining Co.. 256 P. 883, 885, 125 Okl. 
137. 

Wash.—Sweitzer v. Industrial Ins. 
Commission of Washington, 199 P. 

724, 116 Wash. 398. 

As meaning ‘*without authority of 
law and unreasonable,** when applied 
to an order issued by a public officer, 
—^Boyle V. Rock Island Coal Mining 
Co., 256 P. 883, 885, 125 OkL 137. 

66. Mississippi State Tax Commis¬ 
sion V. Flora Drug Co., 148 So. 873, 
376, 167 Miss. 1. 

TO. Lee v. Providence Washington 
Ins. Co., 266 P. 640, 643, 82 Mont 
264. 

71- Shore v. Cross, (D.C.Conn.) 7 F. 
Supp. 70, 74. 

72. Birmingham Ry., Light & Pow¬ 
er Co. V. Kyser, 82 So. 151, 156, 203 
Ala. 121—4 C.J. p 1476 note 42 [a]. 
Phrase defined 

“An arbitraiy discretion is one 
which discriminates between those of 
the same class or similarly situated.** 
—^Birmingham Ry., Light & Power 
Co. V. Kyser, 82 So. 151, 155, 203 Ala. 
121 . 

73L U. S. V. Lotempio, (D.C.N.T.) 58 
F.(2d) 858, 359. 

74. Louisville v. Gagen, 118 S.W, 
947, 948, 116 S.W. 745, 132 Ky. 502, 
610—Thompson v. Koch, 33 S.W. 
96, 97, 98 Ky. 400, 17 Ky.Ii. 941. 

75. XiL cases of discrimination 

**A discrimination is valid if not 
arbitrary in a legislative sense, that 
is, outside of the wide discretion that 
the Legislature may exercise.**—State 
V. Cannon, 217 P. 18, 19, 126 Wash. 
515. 

76. McDaniel v. Franklin Ry. Sup¬ 
ply Co., (DeLCh.) 174 A. 376, 377. 

77. Sweitzer v. Industrial Ins. Com¬ 
mission of Washington, 199 P. 724, 

725, 116 Wash. 398. 

<CBrror of Judgment” contrasted.-^ 
Sweitzer v. Industrial Ins. Commis¬ 
sion of Washington, 199 P. 724, 726, 
116 Wash. 398. 

78L King V. Palls County, (Tex.Civ. 
App.) 42 S.W.(2d) 481, 483. 
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of precedence,"arbitrary or fanciful,"arbitra¬ 
ry or fictitious value,^^81 "arbitrary or fraudulent,"*2 
"arbitrary or willful,”83 "arbitrary power,”84 "arbi¬ 
trary prices,”86 "arbitrary raise in prices,”86 " ^arbi¬ 
trary^ refusal of orders,”87 "arbitrary, tyrannical, or 
unreasonable,”8 8 "capricious or arbitrary,”89 and 
"unjust and arbitrary.”80 

ARBITRATE. To submit, or refer for decision, to 
arbitration,®! as in tbe phrase: ^Tntention to arbi- 

trate.”82 

ARBITRATION’. As tbe means of settling disputed 
matters by submission to the judgment of disinterest¬ 
ed parties, the term is defined in Arbitration and 


Award § 1 and tbe principles governing it are fully 
discussed in that treatise. 

Arbitration clause. A clause in an instrument or 
contract agreeing to submit controversies to disin¬ 
terested persons.88 

Arbitration of exchange. This takes place where 
a merchant pays his debts in one country by a bill 
of exchange upon another.84 

Labor arbitration. The investigation and determi¬ 
nation of disputed matters between employers and 
employees is often so called.®^ 

Other phrases: "Arbitration agreement,”®® and 
"taxpayer's right to an ‘arbiti-ation.^ ”®7 


79. Atty.-Gren. v. Preferred Mercan¬ 
tile Co., 73 N.E. 669, 671. 187 Mass. 
616—^Atty.-Gen. v. Pitcher. 67 N. 
£}. 606, 608, 183 Mass. 513. 
‘*2!riimexlcal ordex** euttivalent.— 

Atty.-Gen. v. Preferred Mercantile 
Co., 73 N.E. 669, 671, 187 Mass. 616— 
Atty.-Gen. v. Pitcher, 67 N.E. 606, 
608, 183 Mass. 513. 

80. Creswill v. Grand Lodge K. P., 
67 S.B. 188, 191, 133 Ga. 837, 134 
Am.S.11. 231, 18 Ann.Cas. 453. 

81. Lane v. Barnard, 170 N.T.S. 946, 
947, 103 Misc. 707. 

82L Mutual Benefit Life Ins. Co. v. 

Welch. 175 P. 45, 49, 71 OkL 59. 

83. Day v. State, 42 S.W.(2d) 1018, 
1016, 118 Tex.Cr. 244. 

94 . Fox Film Corporation y. Trum¬ 
bull, (D.aConn.) 7 P.(2d) 716, 727, 
What ooustlttites 

“One is clothed with arbitrary pow¬ 


er only when the law invests him 
with power to act according to his 
own will OP pleasure, capriciously, 
and without adequate determining 
principle.^—^Fox Filna Corporation v. 
Trumbull, (D.C.Conn.) 7 F.(2d) 715, 
727. 

85. Kansas City, etc., R. Co. v. Daw- 
ley, SO Mo.App. 480, 489. 

“ISarhet value” distinguished..— 
Kansas City, etc., R. Co. v. Dawley, 
60 Mo.App. 480, 489. 

88. McDaniel v. Franklin By. Supply 
Co., (DeLCh.) 174 A. 376, 377. 

87. Friede v. White Co., (D.C.N.T.) 
244 P. 272, 274. 

881 People ex rel. Hultman v. Gil¬ 
christ, 188 N.Y.S. 61, 65, 114 Misc. 
651. 

89. Potts V. Kaplan, 190 N.B. 201, 
203, 264 NT.T. 110. 

90. Thomas v. Mills, 157 N.E. 488, 


490, 117 Ohio St. 114, 54 A.L.R. 

1220. 

91. Webster New* Int. D. 

92. The Mauretania, (C.C.A.1T.Y.) 80 
P.(2d) 225, 229. 

93. Perry v. Cobb, 34 A. 278, 88 Me. 
435, 443, 49 L.R.A. 389—Stephenson 
V. Piscataqua P. & M. Ins. Co., 54 
Me. 55, 70. 

94. Black L. D. 

95. Black L. D. 

98. Electrical Research Products v. 
Vitaphone Corporation, (Del.) 171 
A. 738, 748. 

97. McGregor v. Hogan, (Ga) 44 S. 
Ct. 60, 51, 263 D.S. 234, 68 L-EQ. 
282. 

Held to entitle the taxpayer to a 
hearixig before the arbitrators.—^Mc¬ 
Gregor V. Hogan, (Ga) 44 S.Ot. 50, 
51. 263 U.S. 234, 68 L.Ed. 282. 
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ARBITRATION AND AWARD 

This Title includes submission of controversies, by agreement of the parties thereto, to persons chosen by 
themselves, for determination; rights, powers, duties, and proceedings of arbitrators so chosen, umpires, 
etc.; requisites, validity, operation, and effect of such submission and the award thereon; pleading arbitra¬ 
tion and award as a defense; and enforcing or setting aside award. 

Matters not in this Titie, treated elsewhere in this work, see Descriptive-Word Index 
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n. SUBmSSION, §§ 5-39 
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§ 27. Construction—p 166 
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L OBIGIN AND NATUBE 


§ 1. In General 

The settlement of controversies by arbitration is a 
legally favored contractual proceeding of common law 
origin by which the parties by consent submit the matter 
for determination to a tribunal of their own choosing in 
substitution for the tribunals provided by the ordinary 
processes of the law; and, although an arbitration may 
not be strictly a judicial proceeding, it is often regarded 
as distinguishable from a mere appraisement or reference. 

The settlement of controversies by arbitration 
is a practice of early common law origin,^ and it 
may always be had thereunder in the absence of a 
controlling statute otherwise.^ 

Broadly and generally speaking an arbitration is 
a contractual proceeding^ by which the parties to a 
controversy or dispute, in order to obtain a speedy 
and inexpensive final disposition of the matters in¬ 
volved,^ voluntarily select arbitrators or judges of 


their own choice,^ and by consent submit the con¬ 
troversy to such tribunal for determination in substi¬ 
tution for the tribunals provided by the ordinary 
processes of the law.® 

Although as already noted arbitration was early 
recognized at the common law as a mode of adjust¬ 
ing matters in dispute, yet, from efforts perceptible 
in the earlier cases to construe arbitration proceed¬ 
ings and awards so as to defeat them, it would seem 
that they were not originally favored by the courts.*^ 
This hostility, however, has long since disappeared, 
and, by reason of the fact that the proceeding rep¬ 
resents a method of the parties’ own choice and 
furnishes a more expeditious and less expensive 
means of settling controversies than the ordinary 
course of regular judicial proceedings, it is the policy 
of the law to favor and encourage arbitration.® In 


1 . U.S.—Luedinghaus Lumber Co. 
V, Luedinghaus. (C.C.A.Wash.) 299 
F. 111. 

Ala.—^Fuerst v. Eichberger, 138 So. 
409, 224 Ala. 31. 

Ill.—^White Eagle Laundry Co. v. 

Siawek, 129 N.E. 753, 296 IlL 240. 
N.J.—^Eastern Engineering Co. v. 
Ocean City, 167 A. 522, 11 N.J. 
Misc. 508. 

5 C.J. p 16 note 1, p 20 note 22. 

Zm Burke Grain Co. v. Stinchcomb, 
173 P. 204, 70 Okl. 89—Deal v. 
Thompson, 151 P. 856, 51 Okl. 256. 

3- Fidelity & Deposit Co. of Mary¬ 
land V. Woltz, 253 N.T.S. 583, 234 
App.Div. S23. 

Contractual character of submission 
see infra § 8. 

4 . U.S.—^Wabash By. Co. v. Ameri¬ 
can Refrigerator Transit Co., (C. 
C.A.MO.) 7 P.(2d) 335, certiorari 
denied American Refrigerator 
Transit Co. v. Wabash R. Co., 46 

S. Ct. 208, 270 U.S. 643, 70 L.Ed. 
776. 

Ill.—^White Eagle Laundry Co. v. 
Siawek, 129 N.E. 753, 296 III. 240 
—^Podolsky V. Raskin, 128 N.E. 534, 
294 Ill. 443. 

M’.J.—^Eastern Engineering Co. v. 
Ocean City, 167 A. 522, 11 N.J. 
Misc. 508. 

I^.Y.—^IVebster v. Van Allen, 216 N. 

T. S. 552, 217 App.Div. 219. 

Jtah. —Grannopulos v. Pappas, 15 P. 
(2d) 353, 80 Utah 442. 


Wis.—^In re Lower Baraboo River 
Drainage Dist., 225 N.W. 331, 199 
Wis. 230, 63 A.L.R. 1165. 

5 C.J. p 16 note 5. 

5. Ill.—White Eagle Laundry Co. v. 

Siawek, 129 N.E. 753, 296 Ill. 240. 
Tex.—^Temple v. Riverland Co., (Civ. 

App.) 228 S.W. 605. 

5 C.J. p 16 note 4. 

8. Iowa.—Midwest Securities Corpo¬ 
ration V. City of Des Moines, 202 
N.W. 565, 567, 200 Iowa 245. 

N.J.—^Eastern Engineering Co. v. 
Ocean City, 167 A. 522, 11 N.J. 
Misc. 508. 

N.Y.—Webster v. Van Allen, 216 N.' 

Y.S. 552, 217 App.Div. 219. 

Tex.—Temple v. Riverland Co., (Civ. 

App.) 228 S.W. 605. 

5 C.J. p 16 note 2. 

Other definitions 

(1) “Arbitration” fs the submis¬ 
sion for determination of a disputed 
matter to private unofficial persons 
selected in the manner provided by 
law or by agreement of the parties. 
—Stockwell v. Equitable Fire & Ma¬ 
rine Ins. Co. of Providence, R. 1., 25 
P.(2d) 873, 134 Cal.App. 534. 

(2) “Arbitration” is submission of 
disputed matter to selected parties 
and substitution of their award or 
decision for judgment of court.— 
Morgan v. Teel, 234 P. 200, 109 Okl. 
17—Deal v. Thompson, (Okl.) 151 P. 
858. 


(3) “Arbitration” is a form of pro¬ 
cedure for settling differences, not 
a definition of rights and wrongs out 
of which differences grow.—CJalifor- 
nia Prune & Apricot Growers* Ass*n 

V. Catz American Co., (C.C.A.Cal.) 
60 P.(2d) 788, 85 A.L.R. 1117—Pacific 
Indemnity Co. v. Insurance Co. of 
North America, (C.C.A.Cal.) 25 F. 
(2d) 930—^Berkovitz v. Arbib & Houl- 
berg, 130 N.E. 288, 230 N.Y. 261, re¬ 
versing 183 N.Y.S. 304, 193 App.Div. 
423, motion granted 132 N.E. 873, 231 
N.Y. 524. 

7. Pa.—Speer v. McChesney, 2 Watts: 
& S. 233. 

W. Va.—^Fluharty v. Beatty, 22 W.Va. 
698. 

5 C.J. p 20 note 23. 

8. U.S.—Milwaukee American Ass'ni 
V. Landis, (D.C.Ill.) 49 F.(2d) 298 
—^^Vabash Ry. Co. v. American. 
Refrigerator Transit Co., (C.C.A. 
Mo.) 7 P.(2d) 335, certiorari de¬ 
nied American Refrigerator Trans¬ 
it Co. V. Wabash R. Co., 46 S.Ct. 
208, 270 U.S. 643, 70 L.Ed. 776. 

Ark.—^Franks v. Battles, 227 S.W. 32, 
147 Ark. 169. 

Colo.—^Ezell V. Rocky Mountain Bean^ 
& Elevator Co., 232 P. 680, 76 Colo. 
409. 

Del.—Vitaphone Corporation v. Elec¬ 
trical Research Products, 166 A. 
255, 19 Del.Ch. 247, affirmed 167 A. 
845, reversed on other grounds- 
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proper cases the courts are reluctant to limit the 
scope of the remedy and every reasonable intend¬ 
ment will be indulged to give effect to such proceed¬ 
ings, and in favor of the regularity and integrity 
of the arbitrators’ acts (see infra § 130). 

Distinctions. The tribunal employed or selected 
for an arbitration is a domestic one, as contradistin¬ 
guished from a regularly organized court proceeding 
according to the course of the common law and 
neither at common law nor under statutes is arbitra¬ 
tion a judicial proceeding,or an action at law or 
suit in equity.i 2 has been said, however, to par¬ 
take of the nature of a quasi-judicial proceeding, 
and the investigation of arbitrators is in the nature 


§ 1 

of a judicial inquiry in that it involves a considera¬ 
tion and hearing of an existing dispute or controver¬ 
sy between the parties for the purpose of concluding 
them as to the entire subject matter in issue between 
them.14 That is to say, although an arbitration may 
not technically be a judicial proceeding, it is common¬ 
ly regarded as something more than a submission for 
the mere ministerial ascertainment of a single fact, 
or the settlement of a particular question in the chain 
of evidence, which is not designed to terminate the 
whole controversy between the parties.15 

In accordance with the above a distinction is often 
drawm between an arbitration and a mere appraise¬ 
ment or valuation,!^ the fundamental difference be- 


Electrlcal Research Products v. 
Vitaphone Corporation, 171 A. 738. 
Ga.—^Tinsley v. Maddox, 168 S.E. 297, 
176 Ga. 471. 

Ky. —Tossel V. Louisville Ry. Co., 10 
S.W.(2d) 305, 225 Ky. 784—U. S. 
Fire Ins. Co. of New York v. 
Green, 300 S.W. 900, 222 Ky. 298 
—^Deshons v. Scott’s Adm’r, 260 S. 
W. 355, 202 Ky. 575. 

Md.—O’Ferrall v. De Luxe Sign Co., 
149 A. 290, 158 Md. 544. 

Miss.—Scottish Union & National 
Ins. Co. V. Skaggs, 75 So. 437, 114 
Miss. 618. 

N.J.—^Eastern Engineering Co. v. 
Ocean City, 167 A. 522, 11 N.J.Misc. 
508. 

N. D.—^Johnsen v. Wineman, 157 N.W. 
679, 34 N.D. 116. 

Okl.—^Inglis V. Trickey, 45 P,(2d) 
135, 172 Okl. 144—^Burke Grain Co. 
V. Stinchcomb, 173 P. 204, 70 Okl. 
89—^Deal v. Thompson, 151 P. 856, 
51 Okl. 256. 

Pa.—Kaplan v. Bagrier, 12 Pa,Dist 
& Co. 693. 

Tex.—Smith v. Gladney, (Civ.App.) 
70 S.W.(2d) 342—Texas Steel Co. 
V. Texas & P. Ry. Co., (Civ.App.) 
62 S.W. (2d) 670. 

Utah.—Giannopulos v. Pappas, 15 P. 

(2d) 353, 80 Utah 442. 

Wis.—^In re Lower Baraboo River 
Drainage Dist., 225 N.W. 331, 199 
Wis. 230, 63 A.L.R. 1165. 

Assumptioii on which favor predi¬ 
cated 

The favor which the courts accord 
to awards of arbitrators is “predi¬ 
cated upon the assumption that in 
the conduct of the arbitration the 
parties to the controversy had a full 
and fair hearing, and that the award 
is the honest decision of the arbitra¬ 
tors, and involves no mistake so 
gross as to work manifest injustice 
or furnish evidence of misconduct on 
their part.*'—^Roberts v. Consumers* 
Can Co., 62 A. 585, 587, 102 Md. 362, 
111 Am.S.R. 377. 

O. Webster v. Van Allen, 216 N.T. 
S. 552, 217 App.Div. 219. 


10. Turner v. Stewart, 41 S.E. 924, 
51 W.Va. 493—5 C.J. p 16 note 3. 

11. Fidelity & Deposit Co. of Mary¬ 
land V. Woltz, 253 N.Y.S. 583, 234 
App.Div. 823—5 C.J. p 16 note 3 
Ca]. 

12. Ill.—City of Carlyle v. Village 
of Beckemeyer, 243 IlLApp. 460. 

Tex.—^Temple v. Riverland Co., (Civ. 

App.) 228 S.W. 605, 608. 

5 C.J. p 16 note 2 [b]. 

13. Shively v. Knoblock, 35 N.E. 
1028, 1029, 8 Ind.App. 433—5 C.J. 
p 16 note 3 [a] (2). 

14. Ill.—White Eagle Laundry Co. 
V. Slawek, 129 N.E. 753, 296 111 
240. 

Minn.—State v. Equitable Surety Co., 
167 N.W. 292, 140 Minn. 48. 

Mo.—^Dworkin v. Caledonian Ins. Co., 
226 S.W. 846. 285 Mo. 342. 

Pa.—Grote v. Stein, 99 Pa.Super. 556. 
Wash.—Wagner v. Peshastin Lumber 
Co.. 270 P. 1032, 149 Wash. 328. 

5 C.J. p 17 note 12. 

Arbitration presupposes a dispute. 
—^Luedinghaus Lumber Co. v. Lue- 
dinghaus, (C.C.A.Wash.) 299 F. 111. 
Necessity for existing dispute or 
controversy see infra § 10. 

15- Cal.—Gonzalez v. Gonzalez, 163 

P. 993, 174 CJal. 588. 

Mass.—^Franks v. Franks, 1 N.E. (2d) 
14. 

Mo.—^Dworkin v. Caledonian Ins. Co., 
226 S,W. 846, 285 Mo. 342. 

5 C.J. p 17 note 13. 

Nonconclusive matters 

The reference to a third person 
for his determination of a collateral 
matter, the decision of which is con¬ 
clusive of nothing as to the rights 
of the parties and is not calculated 
to put an end to any controversy, 
is not regarded as a submission to 
arbitration.—Garr v. Gomez, 9 Wend. 
(NY.) 649—5 C.J. p 27 note 87. 

16- U.S.—^Luedinghaus Lumber Co. 
V. Luedinghaus, (C.C.A.Wash.) 299 
F. 111. 

Cal.—^Thompson v. Newman, 171 P. 
982, 36 CaLApp. 248. 
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Mass.—Franks v. Franks, 1 N.E. (2a) 
14. 

Mo.—^Dworkin v. Caledonian Ins. Co., 
226 S.W. 846. 285 Mo. 3-12. 

Wash.—Gord v. F. S. Harmon & Co.. 
61 P.(2d) 1294—Martin v. Vansant, 
168 P. 990, 99 Wash. 106, Ann.Cas. 
1918D 1147. 

5 C.J. p 17 note 13. 

Terms used in contract not con¬ 
trolling^ 

That a contract in terms specifical¬ 
ly uses the word “arbitrators’* does 
not conclusively control the con¬ 
struction of the agreement.—Thomp¬ 
son V. Newman, 171 P. 982, 36 Cal. 
App. 248. 

Contracts held agreements for ar¬ 
bitration 

(1) An agreement that the parties 
would submit the testimony of 
named witnesses to the court and 
let it say whether defendant was 
guilty, after which the court might 
appoint three disinterested men, 
counsel them, and let them hear tes¬ 
timony, the parties to abide by their 
decision, was a contract for statu¬ 
tory arbitration.—^Franks v. Battles, 
227 S.W. 32, 147 Ark. 169. 

(2) Agreement to determine terms 
of new contract between employees 
and street railway is not an ap¬ 
praisement—Polk V. Cleveland Ry. 
Co., 151 NE. 808, 20 Ohio App. 317. 

(3) In a railroad’s action against 
steel company for money expended 
in testing defendant’s steel, and de¬ 
fendant’s cross action for lost prof¬ 
its because of test, it was held that 
the test to which defendant consent¬ 
ed was essentially one for arbitra¬ 
tion, governed by common-law prin¬ 
ciples applicable to arbitration 
awards.—Texas Steel Co. v. Texas 

6 P. Ry. Co., (Tex.Civ.App.) 62 S. 
W.(2d) 670. 

Contracts held agreements for ap¬ 
praisal or valuation 
(1) A contract between plaintiff 
and defendant for appointment of 
“arbitrators’* to determine value of 
certain timber, providing that neither 
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tween the two proceedings being held to lie in the 
procedure to be followed and the effect of the find- 
ings.i7 In other words, the point is made that ap¬ 
praisers, unlike arbitrators, act without hearing or 
judicial inquiry upon their own knowledge or in¬ 
formation acquired independent of the evidence of 
witnesses and that the appraisement ordinarily 
settles only a subsidiary or incidental matter rather 
than the main controversy as does an arbitration 
award.^^ On the basis of this distinction cases are 
to be found which refuse to apply the rules or stat¬ 
utes governing arbitrations to proceedings in the 
nature of an appraisement^O There are other cases, 
however, which appear to regard the distinction be¬ 
tween an arbitration and an appraisement as one in 
the use of terms merely,2i and have held the parties 
bound by a mere ministerial determination the same 
as an arbitration award,^2 and have applied the rules 
of arbitration indiscriminately without regard to 
whether the proceeding is technically an appraise¬ 
ment or arbitration.^^ 

An arbitration has also been held distinguishable 
from a reference,24 notwithstanding the parties may 


have consented to the reference.25 If, however, the 
parties disclose an intention to submit themselves to 
the decision of the referees absolutely, irrespective 
of the evidence, the reference may be regarded as an 
arbitration at least for certain purposes.^^ Also, if, 
in an action not referable, the parties refer the cause 
by stipulation or rule such reference may have the 
effect of an arbitration ;27 but where a part of the 
claims sued on are referable and a part not, and the 
referee is authorized, by agreement of the parties, 
to pass upon the latter, the proceeding is not thereby 
changed into an arbitration.^^ The distinction be¬ 
tween an accord and satisfaction and an arbitration 
and award has been considered in the title Accord 
and Satisfaction § 1. 

§ 2. Constitutional and Statutory Provisions 

statutory provisions relating to arbitration are gen¬ 
erally held valid and liberally construed, they are ordi¬ 
narily also held not to abrogate the common law remedy 
of arbitration or change the principles relating thereto. 

Although statutory provisions for arbitration are 
sometimes held to supplant entirely the common-law 
procedure,^® and to provide the exclusive remedy for 


party sliall offer any evidence is not | 
one for arbitration under Code Civ. 
Proc. §§ 1284, 1285, but merely an 
agrreement for appraisement, the pri¬ 
mary purpose being to avoid litiga¬ 
tion, not to adjudicate it.—^Thomp¬ 
son V. Newman, 171 P. 982, 36 CaL 
App. 248. 

(2) A provision of a contract for 
the sale of standing timber that each 
party should appoint a cruiser to 
determine the guantity, and that in 
casf' of their disagreement they 
should appoint a third, the finding 
of two to be binding on the parties, 
was held not an agreement for “ar¬ 
bitration," but for appraisal, and not 
revocable by either party.—^Lueding- 
haus Lumber Co. v. Luedinghaus, 
(C.C.A.Wash.) 299 P. 111. 

(8) In a contract for sale of mer¬ 
chandise, a stipulation that the heads 
of the three contracting companies 
should determine amount to be paid 
by purchaser under contract was 
held not to constitute an “arbitra¬ 
tion."—^Merchants Grocery Co. v. 
Talladega Grocery Co., 116 So. 356, 
358. 217 Ala. 334. 

(4) A stipulation in a suit to en¬ 
join blasting providing for apprais¬ 
ers to determine damage to land 
from blasting deals with appraisal, 
not arbitration.—Stevenson v. Haz¬ 
ard. 277 P. 450, 152 Wash. 104. 

(5) A stipulation to submit mat¬ 
ters of future disagreement to ar¬ 
bitration in a manner specified is not 
of the substance of the contract, but 
is merely an incident included in the 
contract to determine auxiliary, col-| 


lateral, Incidental, or ministerial 
questions which are considered as 
possible or likely to arise.—First Ec¬ 
clesiastical Soc. of New Britain v. 
Besse, 119 A 903, 98 Conn. 616. 

17. Bworkin v. Caledonian Ins. Co., 
226 S.W. 846, 285 Mo. 342. 

IS. Minn.—State v. Equitable Sure¬ 
ty Co., 167 N.W. 292, 140 Minn. 48. 
Mo.—^Dworkin v. Caledonian Ins. Co., 
226 S.W. 846, 285 Mo. 342. 

Pa.—Grote v, Stein, 99 Pa. Super. 556. 
Wash.—Gord v. P. S. Harmon & Co., 
61 P.(2d) 1294—Wagner v. Peshas- 
tin Lumber Co., 270 P. 1032, 149 
Wash. 328. 

19. Mo.—^Dworkin v. Caledonian Ins. 

Co., 226 S.W. 846, 285 Mo. 342. 

N.T.—Webster v. Van Allen, 216 N, 
T.S. 552, 555, 217 App.Div. 219— 
Petition of American Ins. Co., 203 
N.T.S. 206, 208 App.Div. 168. 

Ohio.—^Parks v. Cleveland Ry. Co., 
177 N.E. 28, 33, 124 Ohio St 79. 
Pa.—^Robinson v. Lumbermen's Mut. 
Casualty Co„ 168 A 321, 322, 110 
Pa.Super. 396. 

5 C.J. p 17 note 13. 

Sffect ozL cause of action 

<1> A mere appraisement, valua¬ 
tion, or other like act does not de¬ 
stroy the original cause of action but 
at most affects the evidence rather 
than the remedy.—^BiUmyer v. Ham- 
burg-Bremen P. Ins. Co., 49 S.B. 901, 
57 W.Va. 42—5 C.J. p 19 note 18. 

(2) On the other hand, a valid 
award operates to merge and extin¬ 
guish all of the original claims em¬ 
braced in the submission (see infra 
§ 96). 


20. Pranks v. Pranks, (Mass.) 1 N. 
E.(2d) 14—5 C.J. p 18 note 16. 

21. Me.—^Bangor Sav. Bank v. Ni¬ 
agara P. Ins. Co., 26 A 991, 85 Me. 
68, 35 Am.S.R. 341, 20 L.R.A 650. 

W.Va.—Billmyer v. Hamburg-Bremen 
P. Ins. Co., 49 S.E. 901, 57 W.Va. 
42, 47. 

5 C.J. p 19 note 19. 

23h Georgia Home Ins. Co. v. Kline, 
21 So. 958, 114 Ala. 366—5 C.J. p 
19 note 16. 

23. Minn.—^Earle v. Johnson, 84 N. 
W. 332, 81 Minn. 472. 

N.T.—^Brown v. Lyddy, 11 Hun 461. 

6 C.J. p 18 note 14. 

24. Cal.—Gonzalez v. Gonzalez, 163 
P. 993, 174 Cal. 588. 

N.J.—Wolf V. Mosie, 156 A 374. 

5 C.J. p 16 note 2 Cd]—53 C.J. p 
679 note 26, 

25. Wolf V. Mosie, supra. 

26. Claflin v. Meyer, 75 N.T. 260, 81 
Am.R. 467, reversing 43 N.T.Super. 
1—53 C.J. p 679 notes 29, 31. 

27. Diedrick v. Richley, 2 Hill (N. 
T.) 271—53 C.J. p 680 notes 32, 83. 

28. Hovey v, Hovey, 46 Hun 71, 10 
N.T.St. 774. 

29. U.S.—^Fisher Flouring Mills Co. 
V. U. S., (C.C.A.Wash.) 17 P.(2d> 
232. 

Wash.—Gord v. P. S. Harmon & Co., 
61 P.(2d) 1294—Smith v. Depart¬ 
ment of Labor and Industries, 8D‘ 
P.(2d) 666, 176 Wash, 669—Puget 
Sound Bridge & Dredging Co. v. 
Frye, 252 P. 646, 142 Wash. 166— 
Suksdorf v. Suksdorf, 161 P. 465,. 
93 Wash. 667—Dibkie Mfg. Co. 
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the settlement of disputes by arbitration,^^^ it is usual¬ 
ly held that statutes relating to arbitration do not 
abrogate the common law right of arbitration,31 nor 
change the principles thereof,32 but that the statutory 
and common law methods of arbitration are dis¬ 
tinct and concurrent remedies aiming at the same re- 
suit.33 There may, however, be general statutory 
regulations which apply to all arbitrations, whether 
the submission was at common law or statutory.34 

Statutes relating to arbitration are ordinarily re¬ 
garded as remedial in nature, and liberally con¬ 
strued ;35 and where there are several statutes they 
must be construed as one system.36 A repeal by im¬ 
plication of an arbitration law will not be favored.37 
However, such statutes will not be given a retroactive 

effect.33 

Statutes prohibiting the revocation of a submis¬ 
sion to arbitration, unless such right is expressly re¬ 
served,3 3 providing that an arbitration award shall 
be valid and enforceable,40 or authorizing a court to 
direct the parties to proceed to arbitration in ac¬ 
cordance with a valid stipulation of a contract,^^ 


§ ^ 

have been held valid. However, a statute which pro¬ 
vides for compulsory arbitration, and makes the de¬ 
cision of the arbitrators final and conclusive is in- 
valid,43 if a statute for compulsory arbitration 
gives to the parties the further right by appeal from 
the decision of the arbitrators, or other procedure, to 
carry the case before a regular judicial tribunal and 
have the issues there tried, it is not invalid.‘^3 

§ 3. Compulsory Arbitration 

Generally, In the absence of statute or agreement, a 
person cannot be compelled to arbitrate. 

Generally, no one is under a duty to resort to arbi¬ 
tration unless by clear language he has so agreed, 
and, in the absence of a valid statute (see supra § 2), 
a court cannot impose arbitration upon parties liti¬ 
gant before it as a condition of justice, although it 
may suggest such a course.'^S 

§ 4. Kinds of Arbitration 

Arbitrations are of two kinds? common-law, and 
statutory. 


“Sound Construction & Engineeringr ] 
•Co., 159 P. 129, 92 Wash. 316. 
Commoiulaw “appraisal,” as dis¬ 
tinguished from arbitration, may 
still exist in those states v/here 
■common-law arbitrations are held to 
be abolished by the statutes.—Gord 
V. P. S. Harmon & Co., (Wash.) 61 
P.(2d) 1294. 

.'Xn the Philippines 

(1) The Spanish law provided an 
•elaborate plan for conciliation and 
•arbitration, but the repeal of the 
procedural provisions on this subject 
has been held to nullify the substan¬ 
tive.—Cordoba v. Conde, 2 Philip¬ 
pine 44S. 

(2) A clause in a contract provid¬ 
ing for arbitration by private arbi¬ 
trators has been held void as ousting 
the courts of jurisdiction, although 
'the clause provided that the award 
•might be made a rule of court.— 
Wahl V. Donaldson, 2 Philippine 303. 

(3) But an agreement to submit a 
•controversy to arbitrators or com- 
•missioners upon whose report a 
judgment could be rendered was up¬ 
held, and the trial court was not 
permitted to reject the report In so 
far as it responded to the stipula¬ 
tion.—Siping V. Cacob, 10 Philippine 
717, 6 Oif.Gaz. 856, 

.30. Fisher Flouring Mills Co. v. TJ. 
S., (aC.A.Wash.) 17 F.(2d) 232. 

Cal.—^Utah Const Co. v. Western 
Pac. By. Co., 162 P. 631, 174 .Cat 
156. 

<Colo.—^Fzell V. Rocky Mountain Bean 
& Elevator Co., 232 P. 680, 76 Colo. 
-409. 


Ky.—Gannon v. McCHannahan, 263 S. 

W. 770, 204 Ky. 67. 

Miss.—Scottish Union & National 
Ins. Co. V. Skaggs, 75 So. 437, 114 
Miss. 618. 

Mo.—^Bunnell v. Reynolds, 226 S.W. 
614, 205 Mo.App. 653—Thatcher 

Implement & Mercantile Co. v. 
Brubaker, 187 S.W. 117, 193 Mo. 
App. 627. 

N.Y.—^Hano v. Isaac H. Blanchard 
Co„ 199 N.T.S. 227. 

N.D.—Johnsen v. Wineman, 157 N.W. 
679, 34 N.D. 116. 

Pa.—^Isaac v. Donegal & Conoy Mut 
Fire Ins. Co., 152 A. 95, 301 Pa. 
351. 

5 C.J. p 19 note 20. 

32. Utah Const. Co. v. Western Pac. 
Ry. Co., 162 P. 631, 174 Cal. 156. 

33. Thatcher Implement & Mercan¬ 
tile Co. V. Brubaker, 187 S.W. 117, 
193 Mo.App. 627. 

34. Day v. Hammond, 57 N.T, 479, 
15 Am.R. 522—^5 C.J. p 20 note 21. 

35. Ala.—^Fuerst v. Eichberger, 138 
So, 409, 224 Ala. 31. 

Ikliss,—Scottish Union & National 
Ins. Co. V. Skaggs, 75 So. 437, 114 
Miss. 618. 

Pa.—^Kaplan v. Bagrier, 12 Pa.Dist. 
& Co. 693. 

Tex.—Temple v. Riverland Co., (Civ, 
App.) 228 S.W. 605. 

5 C.J. p 27 note 80. 

38. Fuerst v. Eichberger, 138 So. 
409, 224 Ala. 31. 

37. Raisley y. Morgan, 17 Pa.Co. 
268. 

38. Jung V. Gwin, 139 So. 774, 174 
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Da. Ill, certiorari denied Gwin v. 
Jung, 52 S.Ct 644, 286 U.S. 661, 
76 D.Ed. 1294. 

Demand for arbitration made be. 
fore effec'fcive date of statutes fur¬ 
ther regulating arbitration is gov¬ 
erned by the la'w in effect at the 
time of the demand.—^Jung v. Gwin, 
139 So. 774, 174 La. Ill, certiorari 
denied Gwin v. Jung, 52 S.Ct. 644, 
286 U.S. 561, 76 L.Ed. 1294. 

39. Cocalis V. Nazlides, 139 N.E. 95. 
308 Ill. 152—White Eagle Laundry 
Co. V. Slawek, 129 N.E. 753, 296 
Ill. 240. 

40. Pinsilver, Still & Moss v. Gold¬ 
berg, Maas & Co., 171 N.E. 579. 253 
N.T. 382, 69 A.L.R, 809, reversing 
237 N.T.S. 110, 227 App.Div. 90, and 
modifying In re Goldberg, Maas & 
Co., 237 N.T.S. 119, 227 App.Div. 

I 790. 

41. Marine Transit Corporation v. 
Dreyfus, (N.T.) 52 S.Ct. 166, 284 
U.S. 263, 76 L.Ed. 282, affirming 
(C,C.A) The Gerald A. Fagan. 49 
P.(2d) 215, certiorari granted Ma¬ 
rine Transit Corporation v. Drey¬ 
fus, 52 S.Ct. 14, 284 U.S. 601, 76 
L.Ed. 616. 

42. Cutler v. Richley, 25 A. 96, 151 
Pa. 195—^5 C.J. P 17 note 7. 

43. Pittsburgh, etc., R. Co. v. Gar¬ 
rett, 34 N.E. 498, 60 Ohio St 405— 
5 C.J. p 17 note 8. 

44. Lehman v. Ostrovsky, 190 N.E. 
208, 264 N.T. 130, reversing In re 
Lehman, 269 N.T.S. 940. 

45. Sobey v. Thomas, 37 Wis. 668. 



§4 ARBITRATION AND AWABD 6 C.J.S. 

Speaking broadly there are two kinds of arbitra- it has been said that arbitration proceedings may be 
tions; namely, common-law and statutory,although 1 properly classified under three heads.'*^ 


H. SUBMISSION 


A. NATURE AND NECESSITY 


§ 5. Definition 

A submission is the agreement or Instrument whereby 
the controversy or matter In dispute Is submitted to arbi¬ 
tration for determination. 

A submission is an agreement between two or more 
parties, w^hereby they refer the subject in dispute 
to others, and agree to be bound by the award of the 

latter.'^ S 

§ 6. Necessity of Submission 

A submission is necessary in order to have a valid 
arbitration or award. 

Without a binding submission in some form there 
can be no valid arbitration or award.'*^ 

§ 7. Proof of Submission 

The party relying upon a submission has the burden of 
clearly proving it by competent evidence. 

The burden of proving the submission is, as in oth¬ 


er cases, on the party claiming that there was a 
submission.50 Where an oral submission is relied on 
the submission must be clearly established but 
participation in the arbitration proceedings is of it¬ 
self evidence of the party's prior agreement to sub- 
mit52 However, the fact of submission cannot be 
proved by recitals in the award,53 nor is a certificate 
of a county clerk that a controversy relative to the 
ownership of a chattel was submitted to him by the 
parties, and that he decided it in favor of one of them, 
evidence of a submission.54 Where the agreement 
of submission is lost, it may be proved by parol evi¬ 
dence on motion for entry of judgment on the 

award.55 

§ 8. Contractual Character 

A submission to arbitration Is a contract and must 
possess all the necessary elements thereof. 


46. Mo,—Bunnell v. Reynolds, 226 
S.W. 614, 205 Mo.App. G53. 

Tex.—^Ferguson v. Ferguson, (Civ. 

App.) 93 S.\V,(2d) 513. 

5 C.J. p 17 notes 9, 10. 

Statutory and conuuon-law arbitra¬ 
tion distingnisbed 
The only material difference be¬ 
tween the statutory method of arbi¬ 
tration under some statutes and com¬ 
mon-law arbitration is that in the 
latter suit must be brought on the 
award, whereas under the statute the 
award is filed in office of clerk of 
district court, and execution is is¬ 
sued thereon.—^Ezell v. Rocky Moun¬ 
tain Bean & Elevator Co., 232 P. 680, 
76 Colo. 409—5 C.J. p 17 note 10 [a]. 
Construction of submission as com¬ 
mon-law or statutory see infra § 
27 b (3). 

47. Miller v. Brumbaugh, 7 Kan. 
343. 

“Arbitration proceedings may be 
properly classified under three heads: 
First. Where, in the absence or re¬ 
gardless of any statutory provisions, 
the parties to any controversy sub¬ 
mit the decision thereof to mutually 
chosen arbitrators. In these cases, 
while the questions in dispute are 
settled, neither the arbitrators nor 
the party in whose favor the award 
is made have power to enforce it. 
The successful party must resort to 
the courts in an action on the award 
and is benefited by the arbitration 
only in this: that he may base his 
action on the award, instead of the 
original cause of action, and such 


award is, unless impeached, conclu¬ 
sive evidence in his favor. Second. 
Where by statute authority is given 
to parties to a controversy not in 
court to submit the same to arbitra¬ 
tors, whose award may on motion be 
entered as the judgment of a des¬ 
ignated court. Here the successful 
party has not only the advantage of 
a determination of the disputed ques¬ 
tions, hut an easy and expeditious 
method of placing that determina¬ 
tion in a position where the law will 
enforce it This was the aim and 
scope of the statute of Wm. Ill c. 
15. Third. When a court in which 
a controversy is pending sends such 
controversy for determination to ar¬ 
bitrators chosen by the parties or 
selected by the court. This method 
1 of arbitration, which is usually des¬ 
ignated as a reference, is very com- 
i mon in this country.”—^Miller v. 
Brumbaugh, 7 Kan. 215, 220. 

48. Millsaps v. Estes, 50 S.E. 227, 

137 N.C. 535, 107 Am.S.R. 496, 70 

L.R.A, 170—5 aj. p 21 note 34. 
Other definitions 

(1) “A submission to arbitration 
is an agreement by the parties that 
the decision of the arbitrators shall 
be final as to all matters properly 
within the submission and that they 
will do whatever the arbitrators di¬ 
rect shall be done by each.”—School- 
nick V. Finman, 144 A. 41, 42, 108 
Conn. 478. 

(2) Submission to arbitration is 
the technical designation of the con¬ 
tract by which parties agree to re¬ 
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fer matters in dispute between them 
to be finally decided by the award 
of the arbitrators named by parties 
in the manner provided by law.—* 
Midwest Securities Corporation v. 
City of Des Moines, 202 N.W. 565, 
200 Iowa 245—5 C.J. p 21 note 34 
[a]. 

49. Colo.—People v. Lindsey, 283 P. 
539, 86 Colo. 458. 

N.J.—California Lima Bean Growers* 
Ass*n V. Mankowitz, 154 A. 532, 9 
N.J.Misc. 362. 

N.Y.—In re Pang, 237 N.T.S. 366, 227 
App.Div. 766. 

N.C.—^Ball-Thrash Co. v. McCormick, 
90 S.E. 916, 172 N.C. 677. 

5 C.J. p 22 note 44. 

Submission denied by one party 
There can be no arbitration if con¬ 
tract of submission is denied by one 
party.—California Lima Bean Grow¬ 
ers’ Ass’n V. Mankowitz, 154 A. 532, 
9 N.J.Misc. 362. 

50. Fooks V. Lawson, 40 A. 661, 15 
Del. 115. 

51. Koon V. Hollingsworth, 97 HI. 

52. 

56. Pa.—^Kaplan v, Bagrier, 12 Pa, 
Dist. & Co. 693. 

Tenn.—Harmon v. Komisar, 15 Tenn. 
App. 405. 

5 C.J. p 23 note 47. 

63. Collins v, Preas, 77 Pa. 493— 
Stokely v. Robinson, 34 Pa. 315. 

54. Howard v. Sherwood. 1 Colo. 117. 

55. Eaton v. Hall, 5 Mete.(Mass.) 
287. 
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ABBITRATION AND AWARD 


§ 


A submission to arbitration is a contract,5® subject 
to the laws governing contracts in general,and 
must have all the elements necessary to a contract 
(see infra § 14). 

§ 9. Parties 

a. In general 

b. Persons acting in individual and repre¬ 

sentative capacity 

c. Persons having joint interest 

d. Where action pending 

a. In G-eneral 

GeneraMy, any person or corporation having the ca¬ 
pacity or power to contract may submit disputes for arbi¬ 
tration. 

While it is of course necessary that the parties to 
a submission should have a general legal capacity 
to contract,the general rule is that all persons or 
corporations having the capacity to contract or to 
release their right may submit to arbitration con¬ 
troversies growing out of their contracts or rights.^s 
On the other hand, a person who has no power to 
release or transfer the subject matter of the submis¬ 
sion has no power to submit to arbitration a question 
concerning its release or transfer.®^ 

A third party acting as depositary of funds over 
which the arbitrators are given power to direct pay¬ 
ment is not a necessary party to the submission.®^ 

b. Persons Acting in Individual and Representa¬ 

tive Capacity 

A person acting in both an individual and representa¬ 
tive capacity may submit a matter to arbitration. 

A person acting both individually and in a repre- 

60. Iowa.—^Midwest Securities Cor¬ 
poration V. City of Des Moines, 202 
N.W. 566, 200 Iowa 245. 

Mo.—Thatcher Implement & Mercan¬ 
tile Co. v. Brubaker, 187 S.W. 117, 

193 Mo.App. 627. 

N.J.—Goerke Kirch Co. v. Goerke 
Kirch Holding Co., 176 A. 902, 118 
N.J.Eq. 1. 

N.T.—Fidelity & Deposit Co. of Mary¬ 
land V. Woltz, 253 N.T.S. 683, 234 
App.Div. 823. 

N.C.—Cutler v. Cutler, 86 S.E. 301, 

169 N.C. 482. 

Tex.—Ferguson v. Ferguson, (Civ. 

App.) 93 S.W. (2d) 513. 

Wis.—In re Dower Baraboo River 
Drainage Dist., 226 H.W. 331, 199 
Wis. 230, 63 A.L.R. 1166. 

5 C.J. p 23 note 61. 

57. Callaway v. Albln, 261 S.W. 372, 

114 Tex. 6. 

88. Midwest Securities Corporation 
V. City of Des Moines, 202 N.W. 

565, 200 Iowa 246—5 C.J. p 23 note 
54. 

5$. In re Lower Baraboo River 


sentative capacity may submit a matter in controvei 
sy to arbitration,the question as to the capacity i 
which he acts being one of construction, to be detei 
mined from the terms of the submission in accord 
ance with the rule stated in § 27. 

c. Persons Having Joint Interest 

One of several persons having a Joint Interest in 
matter in dispute may submit it to« arbitration so as 1 
bind himself. 

One of several persons jointly interested in th 
subject matter of a controversy may submit the sam 
to arbitration so as to bind himself without the joir 
der of the others,but he cannot bind the others nc 
joining in the submission except by special authoi 
ity.®4 

d. Where Action Pendir i 

(1) Parties to action 

(2) Persons not parties to action 

(1) Parties to Action 

As to whether ail parties to a pending action mus 
Join In a submission of the same to arbitration there is 
conflict of authority. 

While in some jurisdictions it has been held es 
sential that all parties in a pending suit join in th 
submission,®® in other jurisdictions the view ha 
been taken that a submission to arbitration by som 
of the parties to a pending action is valid as to th 
parties agreeing thereto.®® 

(2) Persons Not Parties to Action 

Persons not parties to a pending aefion, but interests 
in the subject matter thereof, may agree to submit it 1 
arbitration. 

Ala.—^Brown v. Mize, 24 So. 453, 13 
Ala. 10. 

C.J. p 23 note 56. 

61. Beckett v. Wiglesworth, (Mt 
App.) 178 S.W. 898. 

Authority and award of arbitratoi 
as affected by question of partis 
to submission see infra § 79. 

62. Ala.—^King v. Jemison, 33 AIj 
499. 

Mass.—Munn v. Reed, 4 Allen 431- 
Tallman v. Tallman, 5 Cush. 325. 

5 C.J. p 23 note 57. 

63. Chicago, R. I. & P. Ry. Co. v, Ur 
ion Pac. R. Co., (Neb.) 254 P. 23^ 
165 C.C.A. 523—6 C.J. p 138 note 

64. Montgomery Gas-Light Co. ^ 
Montgomery, 6 So. 113, 87 Ala. 24 
4 L.R.A. 616—5 C.J. P 24 note 62. 

65w McCarthy v. Swan, 14 N.E. 63 
145 Mass. 371—5 C.J. P 24 note 6 

66. Runyon v. Rutherford, 47 S.: 
150, 55 W.Va. 426—5 C.J. p 24 no 
66 . 


Drainage Dist., 225 N.W. 331, 199 
Wis. 230, 63 A.L.R. 1165—5 C.J. p 
23 note 55. | 5 

Drainage commissioners have been! 
held authorized to submit disputed 
matters as to the construction of a 
drainage ditch to arbitration without 
an order of court under statutes vest¬ 
ing them with the power to sue and be 
sued.—In re Lower Baraboo River 
Drainage Dist., 225 N.W. 331, 199 
Wis. 230. 63 A.L.R. 1165. 

Public corporations generally have 
the right and power to submit con¬ 
troverted questions for arbitration.— 
Maroulas v. State Industrial Acci¬ 
dent Commission, 244 P. 317, 117 Or. 
406—In re Lower Baraboo River 
Drainage Dist., 225 N.W, 331, 199 
Wis. 230, 63 A.L.R. 1165. 

Authority of agent to submit to arbi¬ 
tration see Agency § 119. 

Ratification of submission by agent 
see Agency § 37. 

Q 0 (. U.S.—District of Columbia v. 
Bailey, (D.C.) 18 S.Ct. 868, 171 U.S. 
161, 43 L.Ed. 118. 
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Persons, not parties to an action but interested in 
:he subject matter thereof, may agree to or join in 
i submission of such subject matter to arbitration,®*^ 


and thereafter they may be properly regarded as 
parties to the action.®® 


B. MATTERS THAT MAT BE SUBMITTED 


§ 10. General Rules 

In the absence of a statutory restriction practically 
any kind of dispute or controversey can be submitted to 
arbitration. 

Unless prohibited by statute or public policy" prac¬ 
tically any knov/n kind of dispute or controversy can 
be submitted to arbitration, whether it relates to 
legal or equitable matters or a personal or property 
right,®^ or whether the dispute is a public or private 
one and persons can even agree to refer to arbi¬ 
trators, not only disputes between themselves, but 
even the question of whether the disputes between 
them are within an arbitration clause.^^ 

Man 3 ’’ authorities take the view that an arbitra¬ 
tion, strictly speaking, has to do with the settlement 
of existing controversies between the parties and 
that an antecedent dispute or existing difference 
is absolutely essential, so that if there is no mat¬ 
ter in dispute there is no question capable of being 
submitted to arbitration.*'® This principle has been 
regarded applicable to statutory as well as to com¬ 
mon-law arbitration,and under it the matter sub¬ 
mitted must not be some matter which it is expected 
may arise between the parties, or a matter of account¬ 
ing or appraisal.*^® It has been said, however, that 
a matter simply in doubt may be submitted and that 
it is not necessary that the parties should have come 
to the actual point of a dispute.**® 


A proviso that statutes with reference to arbitra¬ 
tion shall not apply to contracts “pertaining to labor,” 
has been held not to prevent a statutory arbitration 
with respect to the contract of a high salaried mo¬ 
tion picture actor,or of a sales or general manager 
of a corporation ;*7® and a proviso excluding statutory 
arbitrations as to contracts for personal services has 
been held not to preclude such an arbitration with 
reference to a dispute growing out of a collective bar¬ 
gaining agreement.*^® 

Necessity of cause of action. Except where there 
are statutes confining submissions under them to 
controversies w-hich are capable of sustaining a civil 
action,®® it is generally not necessary that a per¬ 
son should have a legal cause of action to authorize 
a submission to arbitration.A dispute, controver¬ 
sy, or honest difference of opinion between persons 
is sufficient.®® 

Pendency of suit. Under the common law, it is 
not essential to the submission of a dispute or con¬ 
troversy to arbitration that it be one in litigation 
or with reference to which a suit is pending,®® al¬ 
though the fact that the matter is pending in court 
does not preclude the parties from agreeing to an 
arbitration and obtaining an order referring the 
cause to arbitrators or referees, designated either by 
themselves or by the court. ®^ Moreover, controver¬ 
sies, whether pending in court or not, may often be 


67. Snultz V. Lempert, 55 Tex. 273 
—5 C.J. p 26 note 67. 

68. Shultz V. Lempert, supra. 

es- Davis V. Rochester Can Co., 207 
N.Y.S. 33, 124 Mtsc. 123, reversed 
on other grounds 221 N.Y.S. 666, 
220 App.Div. 487—5 C.J. P 25 note 

71. 

70. Atchison, T. & S. P. Ry. Co. v. 
Brotherhood of Liocomotive Fire¬ 
men and Bnginemen, (C.C.A.I11.) 26 
F.<2d) 413, 

71. Goodwine v. Miller, 32 Ind. 419— 
5 C.J. P 28 note 97. 

72. Cocalis V. Nazlides, 139 N.B. 95, 
308 Ill. 152—6 C.J. p 27 note 83. 

73. U.S.—^Luedinghaus Lumber Co. 
V. Luedinghaus, (C.C.A.Wash.) 299 
P. 111. 

Cal.—Gonzalez v. Gonzalez, 163 P. 
993, 174 Cal. 588, 

5 C.J. p 27 note 81. 

Cocalis V. Nazlides, 139 N.E. 95, 
308 Ill. 152—5 C.J. p 27 note 82. 


Statute held inapplicable to future 
disputes 

A statute providing for the arbi¬ 
tration of disputes existing at the 
time the agreement to arbitrate is 
made, does not apply to agreements 
to arbitrate future disputes.—^John¬ 
son V. Brinkerhoff, (Utah) 67 P.(2d) 
1132. 

75. Toledo Steamship Co. v. Zenith 
Transp. Co., (Mich.) 184 P. 391, 106 
C.C.A. 501—5 C.J. p 27 note 84. 

76. Milhollin v. Milhollin, 125 N.B. 
217, 71 Ind.App. 477. 

77. Universal Pictures Corporation 
v. Superior Court in and for Los 
Angeles County, 50 P.(2d) 600, 9 
Cal.App.(2d) 490. 

78. Kerr v. Nelson, (Cal.) 59 P.(2d) 
821. 

79. Kaplan v. Bagrier, 12 Pa.Dist. & 
Co. 693. 

80l Franks v. Pranks, (Mass.) 1 N. 
E.(2d) 14—5 C..T. p 27 note 86. 
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81. Milhollin v. Milhollin, 125 N.B. 
217, 71 Ind.App. 477—5 C.J. p 27 
note 85. 

Cause of action shall appear to exist 
All that is required of a submission 
to arbitration is that a cause of ac¬ 
tion shall appear to exist in order 
that a frivolous claim, or one which 
would be manifestly absurd, might 
not be the ground of the proceedings. 
—^Thatcher Implement & Mercantile 
Co. V. Brubaker, 187 S.W. 117, 193 Mo. 
App. 627. 

82. Cal.—^Dugan v. Phillips, 246 P. 
566, 77 CaLApp. 268. 

Ind.—Milhollin v. Milhollin, 125 N.E. 

217, 71 Ind.App. 477. 

5 C.J. p 27 note 86. 

83. Miller v. prumbaugh, 7 Kan. 343 
—5 C.J. P 26 note 73. 

84. Westall v. Avery, (N.C.) 171 P. 
626, 96 C.C.A. 428—5 C.J. p 26 note 

74. 
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submitted under rule of court in accordance with 
statutes patterned after, or based on, the early Eng¬ 
lish statute of 9 & 10 William III c 15.^5 

Questions of law. Controversies involving ques¬ 
tions purely of law may be submitted to arbitration,^^ 
such as questions involving the construction of a 
wilb^*^ or its invalidity,S8 the construction of a stat- 
ute,S3 or the sufficiency of a pleading,^^® and in the 
absence of fraud or corruption, the decision is bind¬ 
ing although contrary to law (see infra § 95). On 
the other hand, it is competent for the parties to 
submit matters in dispute between them to arbitration 
without any special reference to questions of law.^i 

§ 11. Property Ownership and Rights 

In the absence of statutory prohiliition disputes re¬ 
lating to property ownership or rights may usually be 
submitted to arbitration. 

It has generally been held without substantial dis¬ 
pute that the parties may submit to arbitration any 
and all questions involving the right of property in 
personalty.^2 With respect to real estate, however, 
it was the early common-law rule that a final deter¬ 
mination of the title to, or an interest in, real prop¬ 
erty could not be submitted to arbitration.^ 3 xhis 
rule was largely based upon feudal restrictions upon 
the alienation of real property,and as the original 
reasons therefor have never been in existence in 
this country,3 5 it was not long maintained here. De¬ 
partures were often made where the submission was 
under bond;36 great inroads were made by the equi¬ 
table doctrine of specific performance (see Specific 


§ 11 

Performance § 73), and by the doctrine of estoppel 
to question the award of the right of property in real 
estate and it is now well settled that, in the ab¬ 
sence of statutory restrictions, contests or disputes 
as to the title to, or interests in, real estate may be 
submitted to arbitration.Moreover, there never 
w’ere any common-law restrictions upon the submis¬ 
sion of matters or disputes relating to, or arising out 
of, the ownership of real estate in which the title or 
ownership of the property itself was not involved.®^ 
Falling within this category may be disputes as to 
boundary lines, as will be considered in the title 
Boundaries § 71 [9 C.J. p 248 note 35], claims for 
damages on account of injuries to land^ or on account 
of real estate transactions,^ questions of amount of 
purchase price to be paid on account of conveyances 
of real estate^ or by way of compensation for the 
taking of real estate under the power of eminent 
domain, as discussed in Eminent Domain § 292 [20 
C.J. p 1024 notes 73, 75-78], compensation for the 
use of a personal and temporary right of way,^ a 
claim for a trust fund which has been invested in 
real estate,^ a claim on the proceeds of the sale of 
land,® or a controversy as to the seizin and possession 
of land.*^ 

Under statutes. Although there can be no common 
law submission of a controversy involving the title 
to real estate where a statute expressly prohibits it,® 
nor a statutory submission thereof where the statutes 
under which the submission is sought to be made ex¬ 
clude such a controversy either expressly or by im¬ 
plication,® the e:ristence of a statute, precluding or 


85. Cal.—^Universal Pictures Corpo¬ 
ration V. Superior Court in and for 
Los Angeles County, 50 P.(2d) 500, 
9 Cal.App.(2d) 490. 

Pa.—^Raisley v. Morgan, 17 Pa.Co. 
268. 

5 C.J. p 26 notes 78, 79. 

80. Deshons v. Scott*s AdnVr, 260 
S.W. 355. 202 Ky. 575—5 C.J. p 27 
note 88. 

Reasons for mile 

If the rule was otherwise, it would 
not he competent for parties to make 
a valid submission on a point of law; 
however the arbitrators might decide 
no litigation would be avoided. The 
proper court would still have to con¬ 
sider and decide the point of law as 
if no award had been made.—Smith 
V. Smith, 4 Rand. (25 Va.) 95. 

Power of arbitrators to decide aues- 
tions of law see infra § 48 b. 

87- Deshons v. Scott's Adm'r, 260 S. 
W. 855, 202 Ky. 575—6 C.J. p 27 
note 89. 

^ Deshons v. Scott's Adm'r, supra 
—5 C.J. p 27 note 90. 


89. Deshons v. Scott's Adm'r, supra 
—5 C.J. p 27 note 91. 

9<K Deshons v. Scott's Adm'r, supra 
—5 C. j. p 27 note 92. 

91. Houston Saengerbund v. Dunn, 
92 S.W. 429, 41 Tex.Civ.App. 376. 

92. Bunnell v, Reynolds, 226 S.W. 
614, 205 Mo.App. 653—5 C.J. P 28 
note 5. 

93. Ky.—Turner v. Spicer, 249 S.W. 
1038, 198 Ky. 739—Burnett v. Mil¬ 
ler, 191 S.W. 659, 174 Ky. 91. 

Mo.—Bunnell v. Reynolds, 226 S.W. 

614, 205 Mo.App. 653. 

5 C.J. p 28 notes 98, 99. 

94. Bunnell v. Reynolds, 226 S.W. 
614, 205 Mo.App. 653—5 C.J. P 28 
notes 6, 7. 

95. Bunnell v. Reynolds, supra. 

90. Den v. Allen, 2 N.J.Law 32—5 C. 
J. p 28 note 8. 

97. Turner v. Spicer, 249 S.W. 1038, 
198 Ky. 739—^Burnett v. Miller, 191 
S.W. 659, 174 Ky. 91—5 C.J. p 29 
notes 10, 12. 

Operation and effect of award on title 
to property see infra § 100. 
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98. Ky.—^Turner v. Spicer, 249 S.W. 
1038, 198 Ky. 739—Burnett v. Mil¬ 
ler, 191 S.W. 659, 174 Ky. 91. 

Mo.—^Bunnell v. Reynolds, 226 S.W. 

614, 205 Mo.App. 653. 

5 C.J. p 29 note 11. 

99. Spencer v. Winselman, 42 Cal. 
479—5 C.J. p 30 note 16. 

1, Parmelee v. Allen, 32 Conn. 115— 
5 C.J. p 30 note 18. 

2. Snodgrass v. Smith, 13 Ind. 393— 
5 C.J. p 31 note 19. 

3- Davy V. Faw, 7 Cranch (U.S.) 171,. 
3 L.Bd, 305—5 C.J. p 31 note 20. 

4. Mitchell V. Bush, 7 Cow.(N.T.) 
185. 

5. French v. Richardson, 5 Cush. 
(Mass.) 450. 

8. Palmer v. Davis, 28 N.T. 242. 

7 . Wilson V. Manson, 17 Pa.Dist 938- 
—5 C.J. p 31 note 25. 

8. Thygerson v. Whitbeck, 16 P. 403, 
5 Utah 406. 

9. Lang v. Salliotte, 44 N.W. 938, 79 
Mich. 505, 7 L.R.A, 720—5 C.J. p 29 

. note 13.‘ 
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prohibiting the submission of controversies involv¬ 
ing real estate from enforcement in the manner pro¬ 
vided by the statute for matters as to which it ap¬ 
plies, has been held not to destroy, by implication, 
the power to submit such questions under the com¬ 
mon law.i® Furthermore, if statutory provisions for 
the entry of judgment upon an award embrace con¬ 
troversies relating to real estate, the judgment of the 
court is as effectual to divest title as is a deed of 
conveyance, and the final determination of the title 
to real estate may be submitted.^! However, if the 
statutes contemplate only such a judgment as might 
have been entered in an action of ejectment, the 
power to finally settle the title to real estate, cannot 
be conferred by submission as a judgment in eject¬ 
ment does not have that effect.^^ 

§ 12. Illegal Contracts and Transactions 

Generally a claim based upon or growing out of a 
void or illegal contract or transaction cannot be submitted 
to arbitration. 

In accordance with the well settled principle that 
courts will give no aid in the enforcement of illegal 
contracts, it is generally held that a claim arising out 
of an illegal transaction is not a proper subject mat¬ 
ter for submission to arbitration,and that an award 
springing out of an illegal contract, which no court 
can enforce, cannot stand on any higher ground than 
the contract itself.Also, it has been held that an 


instrument purporting to he a revocation of a will, 
which is void for noncompliance with statutory re¬ 
quirements, cannot be a subject of arbitration, for 
the arbitrators cannot inject life into it.i5 However, 
there is authority to the effect that a submission to 
arbitration and an award thereon will not be set 
aside because it relates to an illegal transaction.^® 

§ 13. Matters of Criminal Nature 

Offenses against the public generally may not be sub¬ 
mitted to arbitration, but a civil right to reparation may 
be arbitrated aithough the act forming the basis therefor 
also constitutes a criminal offense. 

On grounds of public policy, offenses affecting the 
public at large are usually not subject to submission 
to arbitration.^^ If, however, a certain act or course 
of conduct has given rise to a civil right of action 
the question of civil liability may be submitted to 
arbitration although the act or conduct relied on 
also constitutes a violation of the criminal laws of 
the state for which a criminal prosecution has been 
commenced.^® Also, where a penalty is imposed by 
statute for the purpose of compensation to the injured 
party, who alone may sue therefor, his claim may he 
submitted to arbitration;^^ but if the statute gives 
the penalty to any one 'who may sue for it, until 
an action has been brought, no person has such an 
interest in the penalty as can be made the subject 
of arbitration.2® 


C. EEQUISITES AMD VALIDITY 


J 14. In General 

Apart from statutory requirements on the subject, 
^he submission need be in no particular form; it being 
<4Ufficient if all the essentials of an ordinary contract exist 
and it is made to appear that it was intended that an 
arbitration should be had and the decision given the effect 
of an award. 

Apart from statutory requirements (see infra § 


15), a submission to arbitration need be in no par¬ 
ticular form,21 nor is technical precision or accuracy 
required.22 If the ordinary elements of a contract 
are present it is usually sufficient if it appears from 
the acts of the parties that they intended to arbitrate, 
and that the decision of the arbitrators should have 
the effect of an award.23 This much, however, is 
of course essential to a valid submission ;24 and as it 


10. Miller v. Miller, 37 S.B. 792, 99 
Va. 125—5 C.J. p 30 note l-i. 

11. Crabtree v. Green, 8 Ga. 8—5 C. 
J. p 28 note 2. 

12. Hardin v. Beatty, 20 N.C. 426— 
5 C.J. p 28 note 3. 

13. Smith V. Gladney, (Tex.Com, 
App.) 98 S.W.(2d) 351, reversing 
(Civ.App.) 70 S.W.(2d) 342—5 C.J. 
p 31 note 26. 

GambUug contract, such as a trad¬ 
ing in futures, cannot form the basis 
of a valid award.—Smith v. Gladney, 
(Tex.Com.App.) 98 S.W,(2d) 351, re¬ 
versing (Civ-App.) 70 S.W.(2d) 342. 

14. Smith V. Gladney, supra—5 C.J. 
p 31 note 27. 


15. Newboles v. Newboles, 273 S.W. 
1026, 169 Ark. 282. 

16. Davis V. Wentworth, 17 N.H. 567 
—5 C.J, p 31 note 28. 

17- Wise V. Johnson, 69 So. 986, 14 
Ala.App. 396—5 C.J. p 31 note 30. 
18w Franks v. Battles, 227 S.W. 32, 
147 Ark. 169—5 C.J. p 32 note 31. 

19. Mevay v. Edmiston, 1 Rawle 
(Pa.) 457—Commonwealth v. Ben¬ 
nett, 16 Serg. & R.(Pa.) 243. 

20. Middleton v. Wilmington, etc., R. 
Co., 95 N.C. 167. 

21. Couch V. Harrison, 60 S.W. 957, 
68 Ark. 590—5 C.J. p 32 note 33. 

22. Cal.—^Dugan v. Phillips, 246 P. 
566, 77 Cal.App. 268. 

Idaho.—Idaho Gold Dredging Corpo¬ 
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ration v. Boise Payette Lumber Co., 
288 P. 641, 49 Idaho 303. 

Pa.—Plank v. Mizell, 11 Pa.Co. 670. 
Wis.—Putterman v. Schmidt, 245 N. 

V/. 78, 209 Wis. 442. 

5 C.J. p 36 note 55. 

23. Couch V. Harrison, 60 S.W. 957, 
68 Ark. 580—5 C.J. p 32 note 33. 

24. Pa.—Keiser v. Berks County, 97 
A. 1067, 253 Pa. 167. 

Tenn.—Reynolds v. Hamilton, 77 S. 

W.(2d) 986, 18 TenmApp. 380. 

5 C.J. p 32 note 34. 

C^uaranty of award 
A domestic corporation’s guaranty 
of award, if any, in conjunction with 
its agreement as foreign seller’s 
agent to sell certain skins to local 
buyer, skins to be subject to local ar- 
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is a contract (see supra § 8), all of the elements nec¬ 
essary to a contract must exist.25 There must be 
mutual assent or a meeting of minds upon the do¬ 
ing of a specific thing,26 mutuality of obligation,27 
and a sufficient consideration to support the agree¬ 
ment ;22 and a written submission must be prop¬ 
erly signed or executed by the parties who are to be 
bound thereby,29 but need not be signed by the par¬ 
ties’ attorneys even where it relates to a pending 

cause,20 

Fraud and duress. The validity of an arbitration 
agreement is not affected by the fraud of the com¬ 
plaining party’s own agent where the other party 


was not responsible therefor and a mere threat 
to litigate the matter with all the legal ability ob¬ 
tainable with the large resources of the one party 
unless the other party will arbitrate is not such duress 
as will invalidate an arbitration agreement.22 

§ IS. Compliance with Statutory Provisions 

A statutory submission to arbltratFon must substan¬ 
tially comply with the requirements of statutes relative 
thereto. 

A statutory submission to arbitration must substan¬ 
tially comply with the statutory requirements rela¬ 
tive thereto except in so far as they have been ex¬ 
pressly waived, or are merely directory and in 


bitration if not as described, is not 
an agreement of the domestic cor¬ 
poration to arbitrate, but only a guar¬ 
anty of any award that should be 
made against its principal.—Lehman 
V. Ostrovsky, 190 N.E. 208, 264 N.T. 
130. reversing In re Lehman, 269 N. 
T.S. 940. 

25. Manufacturers' Bank v. Terrace 
Bealty Co.. 177 N.W. 329. 171 Wis. 
109—5 C.J. P 23 note 52. 

26. Ind.—Grand Bapids & I. B. Co. 

V. Jaqua, 115 N.E. 73, 66 Ind.App. 
113. 

Or.—Johnson v. City of Prineville, 
196 P. 817, 100 Or. 105. 

Pa.—^Keiser v. Berks County, 97 A. 
1067, 253 Pa. 167, 

Wis.—Merchants* & Manufacturers’ 
Bank v. Terrace Bealty Co., 177 N. 

W. 329, 171 Wis. 109. 

5 C.J. P 23 note 52. 

Mere suggestion. 

A proposal by an attorney, when 
entering into a contract of employ¬ 
ment with his client, that he would 
suggest that the ultimate charge be 
fixed mutually by chosen appraisers, 
is not enforceable as a stipulation for 
arbitration; it being a mere sugges¬ 
tion, and no method being pointed out 
whereby the appraisers are to be 
chosen.—^Mecartney v. Guardian Trust 
Co., 202 S.W. 1131, 274 Mo. 224. 

Offer to arbitrate held accepted 
Where plaintiff offered to arbitrate, 
named number to constitute board, 
and number required to make award, 
defendant’s letter referring to offer, 
stating it would be glad to arbitrate, 
with defendant’s subsequent acts in 
choosing arbitrator constituted ac¬ 
ceptance of offer.—Grand Bapids & 
I. B. Co. V. Jaqua, 115 N.E. 73, 66 Ind. 
App. 113. 

Waiver of mutual mistake 
Where arbitration was begun un¬ 
der a mutual mistake as to which 
contract governed, etc., and the par¬ 
ties on discovery furnished the arbi¬ 
trators the true contract and pro¬ 
ceeded, there was a waiver of the de¬ 
fect, and the award was valid.—Chi¬ 
cago, B. I. & P. By. Co. V. Union Pac. 
R. Co.* (Neb.) 254 P. 235, 165 C.C.A. 
523. 


27. Curran v. City of Philadelphia 
107 A. 636, 264 Pa 111—5 C.J. p 147 
note 73. 

Mutuality required 

There must be such mutuality In 
the submission between the parties 
to it that payment by one of the sum 
awarded will afford protection to him. 
—Onion v. Bobinson, 15 Vt. 510—5 C. 
J. p 147 note 73. 

28. Barnes v. Spurch, 209 P. 513, 121 
Wash. 338, affirmed 212 P. 583, 121 
Wash, 338. 

Mutual promises, by persons com¬ 
petent to contract, to submit to arbi¬ 
tration claims which are the subject 
of arbitration are a good and suffi¬ 
cient consideration each for the other. 
—Smith V. Gladney, (Tex.Civ.App.) 70 
S.W. (2d) 342—5 C.J. p 34 note 41. 
Promise to pay penalty without cou- 
sideratiou 

The promise to pay five times the 
sum that should be found justly due 
by a board of arbitration to an asso¬ 
ciate in business for his interest 
therein is without consideration, and 
nonenforceable except as to the sin¬ 
gle amount fixed hy the board of ar¬ 
bitration.—Nygaard V. Larson, 190 N. 
W. 186, 153 Minn. 272. 

Sufficient consideration shown 
Where a trustee, operating a lum¬ 
ber mill, transferred all claims 
against the manager to the manager’s 
brother for a sum certain, change in 
status between trustee and employee, 
brought about by the brother, and 
transfer of all claims, was ample con¬ 
sideration to support the brother’s 
contract to submit liability of man¬ 
ager for certain cars of lumber to 
arbitration.—^Ferguson v. Bogers, 195 
S.W. 22, 129 Ark, 197. 

29. Ky.—^Burnett v. Miller, 191 S.W. 
659, 174 Ky. 91. 

Pa.—^Houston County Oil Mill & Mfg. 
Co, V. Dumee, 100 A. 952, 256 Pa. 
507. 

30. Alameda County Water Dist. v. 
Spring Valley Water Co., 227 F, 953, 
67 Cal.App. 533. 

Agrreement not a stipulation to dis« 
miss 

An agreement to submit matters 
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pending in an action and providing 
for dismissal of the action on settle¬ 
ment by arbitration has been held 
not a stipulation to dismiss so as to 
require the signature of the parties* 
attorneys thereto, dismissal natural¬ 
ly resulting on settlement being 
made by the arbitrators.—Alameda 
County Water Dist. v. Spring Valley 
Water Co., 227 P. 953, 67 CJal.App. 533. 

31. Legrand v. Holbrook, 265 S.W. 
16, 204 Ky. 614. 

32. Legrand v. Holbrook, supra. 

33. Idaho.—^Idaho Gold Dredging 

Corporation v. Boise Payette Lum¬ 
ber Co., 288 P. 641, 49 Idaho 303. 

Mass.—^Pranks v. Franks, 1 N.E. (2d) 
14. 

Tex.—Temple v. Biverland, (Civ. 

App.) 228 S.W. 605. 

5 C.J. p 33 note 36. 

Sffect of noncompliaaee 

(1) An attempt to submit to statu¬ 
tory arbitration is abortive where the 
statute is not complied with.—^Pranks 
V. Battles, 227 S.W. 32, 147 Ark, 169— 
Cochrane v. Forbes, 153 N.E. 566, 257 
Mass. 135. 

(2) Compliance with statutes re¬ 
garding arbitration is jurisdictional 
requirement to validity of final 
award.—^Pranks v. Pranks, (Mass.) 1 
N.E.(2d) 14. 

Signature 

A submission to arbitration, signed 
by the attorneys for the parties in 
their presence, is sufficient compli¬ 
ance with a statute requiring the 
submission to be signed.—^White 
Eagle Laundry Co. v. Slawek, 129 N, 
E. 753, 296 Ill. 240. 

Statute held substantially complied 
with.— Idaho Gold Dredging Corpora¬ 
tion V. Boise Payette Lumber Co., 288 
P. 641, 49 Idaho 303, 

Waiver of procedural requirements 
While a statute may provide that 
an agreement for statutory arbitra¬ 
tion shall be filed with the clerk such 
a matter of procedure may be waived. 
—^Temple v. Biverland Co., (Tex.Civ. 
App.) 228 S.W. 605. 

I 34. Ala.—^Tuskaloosa Bridge . CJo. v. 
I Jemison, 33 Ala. 476* 
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jurisdictions where the statutory procedure is re¬ 
garded as exclusive, so that there can be no common 
law submission (see supra § 2), no arbitration agree¬ 
ment or submission is valid unless it is properly made 
in accordance with the statutes.^® jf nothing ap¬ 
pears to the contrary, however, a compliance with 
the statutory requirements will be presumed 6 and 
the defective execution of an agreement may be 
cured by reference to such agreement in an instru¬ 
ment properly executed and binding on the parties.37 

A statutory provision that the submission ‘‘may** 
provide that a judgment of a specified court of rec¬ 
ord shall be rendered upon the award made pursuant 
to the submission is permissive merely, and a failure 
to stipulate for judgment does not invalidate the sub¬ 
mission as a statutory one,38 

§ 16. What Law Governs 

The validity of an arbitration agreement or submis¬ 
sion is generally governed by the law of the place with 
reference to which the contract is made; but the en¬ 
forceability of an agreement to arbitrate which relates to 
the remedy depends on the law of the forum. 

As in the case of other contracts the validity 
of an arbitration agreement or submission is usually 
governed by the law of the place with reference 
to which the contract is made;^^ but it has been 


held that since an agreement to arbitrate relates to 
the remedy, the enforceability thereof depends upon 
the law of the forum.'^® 

§ 17. Necessity of Writing 

Except where the subject matter is such that a con¬ 
tract with reference thereto must be in writing, a common 
law arbitration agreement or submission may be oral; 
but if there is a requirement to that effect a statutory 
submission must be in writing to be valid. 

A submission to arbitration may be either oral, in 
writing, or under seal, depending on the subject mat¬ 
ter of the arbitration.^^ A common law submission 
need not be in writing but may be in parol in all cases 
where the subject matter is such that a verbal agree¬ 
ment directly between the parties, in the terms of 
the award, would prevail.^^ If, however, the subject 
matter of the arbitration is such that a writing is 
necessary to pass the right to the thing in demand, 
or to defeat or destroy the demand, the submission 
must be in writing.^^ Hence, where the subject mat¬ 
ter of the submission involves the title to, or an in¬ 
terest in, real estate which, by virtue of the statute 
of frauds, can be transferred between the parties by 
writing only, an oral submission is invalid.^^ Even, 
independently of the statute of frauds, an oral sub¬ 
mission involving the title to land will render void 
an award made thereunder as the title to real prop- 


N.Y.—^In re Resolute Paper Products 
Corporation, 290 N.T.S. 87, 160 

Misc. 722. 

35. Smith V. Department of Labor 
and Industries, 30 P.(2d) 656, 176 
Wash. 569—Dickie Mfgr. Co. v. 
Sound Construction & Engineering: 
Co., 159 P. 129, 92 Wash. 316. 

33. Brown v. Mize, 24 So. 453, 119 
Ala. 10. 

87. Cochran v. Grand Theater Co., 
115 S.E. 926, 29 Ga.App. 481. 
Defect held cured 

Where a corporation authorized 
three stockholders to agree to submit 
matters to arbitration, but agreement 
was signed by only two of them in 
their individual capacity, it was fully 
and completely ratified by a subse¬ 
quent agreement executed by all 
three stockholders and the other par¬ 
ty and referring to the former agree¬ 
ment and waiving further notice and 
hearing and agreeing that the arbi¬ 
trators might proceed with the arbi¬ 
tration.—Cochran v. Grand Theater 
Co., 115 S.E. 926, 29 Ga.App. 481. 

Delivery of both agreements to arbi¬ 
trators 

Where an agrreement to submit to 
arbitration, though defectively exe¬ 
cuted, was ratified by. reference in 
subsequent agreement waiving fur¬ 
ther notice and hearing, delivery to 
the arbitrators before arbitration of 


the original agreement and the subse¬ 
quent agreement satisfied a statute 
requiring delivery of the agreement 
to the arbitrator.—Cochran v. Grand 
Theater Co., 115 S.B. 926, 29 Ga.App. 
481. 

38. In re Resolute Paper Products 
Corporation, 290 N.T.S. 87, 160 Misc. 
722. 

39. Mo.—Thatcher Implement & 
Mercantile Co. v. Brubaker, 187 S. 
W. 117, 193 Mo.App. 627. 

Wash.—^Taylor v. Basye, 205 P. 16, 

119 Wash, 263, - 

5 C.J. p 33 note 38. 

40 The Silverbrook, (D.C.La.) 18 
,P.(2d) 144—U. S. Asphalt Ref. Co. 
V. Trinidad Lake Petroleum Co., (D. 
C.N.T.) 222 P. 1006. 

Condition precedent to action 
An agreement to arbitrate, if re¬ 
garded as a condition precedent to 
any action, pertains to the remedy, 
and therefore its effect is determined 
by the law of the forum.—^Aktiesel- 
skabet Korn-Og Poderstof Kompag- 
niet V. Rederiaktiebolaget Atlanten, 
(D.aiSr.T,) 232 P. 403, affirmed 250 P. 
936, 163 C.C,A. 185, Ann.Cas.l918E 
491. 

41. Gra.—^Brannon v. Price, 116 S.E. 

151, 29 Ga.App. 333. 

Ill.—White Eagle Laundry Co. v. 

Slawek, 129 N.B. 753, 296 Ill. 240. 
Mo.—^Thatcher Implement & Mercan¬ 
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tile Co. V. Brubaker, 187 S.W. 117, 
193 Mo.App. 627. 

Okl.—^Deal V. Thompson, 151 P. 856, 
61 Okl. 266. 

5 C.J. p 34 note 44. 

48. Ala,—Smith-Schultz-Hodo Real¬ 
ty Co. V. Henley-Spurgeon Realty 
Co., 140 So. 443, 224 Ala. 331—Mc- 
Innish v. Lajiier, 109 So. 377, 215 
Ala. 87. 

Ky.—Gannon v. McClannahan, 263 S. 

W. 770, 204 B:y. 67. 

Mo.—^Rickman v. White, (App.) 266 
S.W. 997—^Bunnell v. Reynolds, 226 

S. W. 614, 205 Mo.App. 653. 

N.T.—Dinerstein v. Shapiro, 262 N. 

T. S, 461, 147 Misc. 37—Davis v. 
Rochester Can Co., 207 N.T.S. 33, 
124 Misc. 123, reversed on other 
grounds 221 N.T.S. 666, 220 App. 
Div. 487. 

N.D.—Johnsen v. Wineman, 167 N.W. 
679, 34 N.D. 116. 

Okl.—Deal v. Thompson, 151 P. 856, 
51 OkL 256. 

5 C.J. p 34 note 45. 

43L Bunnell v. Reynolds, 226 S.W. 
614, 205 Mo.App. 653—5 C.J. p 35 
note 46. 

44i Ill.—White Eagle Laundry Co. 

V. Slawek, 129 N.E. 753, 296 IlL 240. 
Mo.—^Bunnell v. Reynolds, 226 S.W. 

614, 205 Mo.App. 653. 

N.C.—Cutler v. Cutler, 86 S.B. 30h 
169 N.C. 482. 

6 C.J. p 35 note 47. 
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crty can be transferred, released, or barred, only 
by deed>5 The fact that matters which could be 
submitted by parol agreement are joined with mat¬ 
ters which could not be so submitted does not ren¬ 
der a parol submission valid as to the latter;^® and 
where the actual effect of the award is to operate 
on the title, the fact that the arbitrators testified 
that they did not consider the question of title can¬ 
not be allowed to overcome the actual result of the 
arbitration and the fact that the title was in is- 
sue.*^^ 

Statutory submissions in order to be valid must 
comply as to writing with the requirements of the 
statutes under which they are made;^* and a re¬ 
quirement that the submission be written is not com¬ 
plied with by a bond to secure the performance of 
an award referred to but not containing an agree¬ 
ment to submit^^ 

Presumptions. Where it is essential that the sub¬ 
mission be in writing, it will be presumed that it was 
in writing, in the absence of any evidence to the con- 

trary.50 

§ 18. Naming of Parties 

A submission to arbitration must name the parties 
thereto. 

As the submission presupposes the assent and pres¬ 
ence of both parties, either in person or by attor¬ 
ney, as essential to its due execution and validity, 
it must not be doubtful who constitute the parties 
thereto. More especially is this so as the submis¬ 
sion furnishes the only basis which the court can 
have upon which to render judgment after an award 
is returned and accepted.^! 

§ 19. Naming of Arbitrators 

Although a naming of arbitrators Is not always neces¬ 


§ 20 

sary, statutory requirements that the arbitrators be 
named must be complied with. 

Although the naming of arbitrators is unnecessary 
where their selection is no part of the agreement 
required by statute,a statutory requirement that 
the names of the arbitrators shall be stated in the 
submission is a material one, and if it is not com¬ 
plied with the court has no jurisdiction to enter judg¬ 
ment on the award.53 Noncompliance with such re¬ 
quirement being thus a jurisdictional defect, it can¬ 
not be remedied by a mere waiver or agreement of 
the parties.54 

Where a statute provides that one of the arbitra¬ 
tors shall be chosen by each of the parties and one 
by the arbitrators so chosen, it has been held that 
it will not affect the statutory character of the award 
that the parties in drafting the agreement or submis¬ 
sion each named one arbitrator selected by them 
respectively, and by mutual consent also named the 
third arbitrator, where it appeared that the arbi¬ 
trators selected by the respective parties ratified 
the selection of the third arbitrator by acting with 

h im. SS 

§ 20. Designation of Subject-Matter 

A submission should generally designate the subject 
matter of the arbitration with reasonable certainty. 

It is usually essential that the submission set out 
the subject matter of the controversy or dispute in 
such a manner as to leave no reasonable doubt as 
to what was intended to be submitted to arbitra¬ 
tion,®® although the same degree of certainty as re¬ 
quired in pleadings is not necessary.®*^ 

A statute providing that in case of a submission to 
arbitration when no suit is pending the parties must 
concisely state in a signed writing the matter in 
dispute between them, has no application where 


Miller t. Graham, 8 S.CX. 448. 

46. French v. New, 28 N.Y. 147, 2 
Abb.Dec. 209. reversing 20 Barb. 
481. 

47. Walden v. McKinnon, 47 So. 874, 
167 Ala. 291, 22 L.Il.A.(N.S.) 716. 

43. cja.—^Brannon v. Price, 115 S.B. 

161, 29 Ga.App. 333. 

Mo.—^Rickman v. White, (App.) 266 
S.W. 997—^Bunnell v. Reynolds, 226 
S.W. 614, 205 Mo.App. 653. 

Pa.—Callone & Fishburn v. Fisher, 
11 Pa.Dist & Co. 705. 

5 C.J. p 35 note 52. 

M Boots V. Canine, 94 Ind. 408—5 
CJT. p 85 note 53. 

6a Brown V. Mize, 24 So. 458, 119 
Ala. 10. 

61. Wesson v. Newton, 10 Cush. 
(Mass.) 114—5 CJr. p 37 note 61. 

SSL Bishop T, Valley Falls Mf g. COi 


68 S.E. 939, 78 3.0. 312—5 C.J. P 8« 
note 58 [e]. 

sa Wilkinson v. Prichard, 123 N.W. 
964, 145 Iowa 65, Ann.Cas.l912A 
1259—6 C.X p 36 note 68. 
Alternative naming sufficient 
A naming of A, B, or C, is not void 
on its face but is a submission to ei¬ 
ther one of the three and authorizes 
any one of them to act alone.— 
Hemphill v. Gaither, 105 S.K 183, 180 
N.a 604. 

54. Franklin Min. Co. v. Pratt, 101 
Mass. 359. 

55. Lively v. Hunter, 60 S.B. 264, 180 
Ga. 106. 

5a N.C.—Cutler v. Cutler, 86 S.K 
SOI, 169 N.a 482. 

Pa.—Callone & Fishburn v. Fisher, 11 
Pa.Dist. & Co. 705. 

6 CX P 86 note 54. 

67. Ky.—Carter v. Krueger 6 Son, 
194 S.W. 558, 175 Ky. 899. 
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Wis.—^Putterman v. Schmidt, 246 N. 

W. 78. 80, 209 Wis. 442. 

5 C.X p 36 notes 54, 55. 

**That to render valid an agreement 
to submit to arbitration It must ap¬ 
pear that the parties agreed upon 
what should be submitted is of 
course true. But it is not necessary 
that the subject be submitted by blU 
of particulars or with the same par¬ 
ticularity required in pleadings. It 
is enough if a common intent as to 
what was submitted appears with 
reasonable certainty.*'—Putterman v. 
Schmidt, supra. 

Designations held sufficient 

(1) As to submission of differences 
in the settlement of accounts be¬ 
tween the parties arising over the 
construction of a particular building. 
—CJarter v. Krueger, 194 S.W. 668. 
176 Ky. 899. 

(2) For other designations see 
cases In 6 CU. p 86 note 64 CbJ« 
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a pending cause is referred by the court to arbitra¬ 
tors with the consent of the parties.^S 

Annexation of demand. Statutes requiring that 
the party making the demand shall make out a state¬ 
ment thereof under his hand to be annexed to the 
submission must be complied with.59 

§ 21* Stating Amount in Controversy 

A statement of the amount in controversy Is not 
necessary. 

It has been held not essential to the validity of a 
statutory submission that it shall show the amount 
in controversy. 

§ 22* Fixing Time and Place of Arbitration 

The submission may properly designate the time and 
place of the arbitration proceeding, but such a designa¬ 
tion is not necessary except as required by statute. 

It is proper for the parties to provide in the sub¬ 
mission that the arbitration shall be held at a cer¬ 
tain time and place or at such other time and place 
as the arbitrators shall elect.^^ Except as required 
by statute, however, it is not necessary to state the 
time within which the award shall be made. Either 
party may in such case request the arbitrators to 
proceed within a reasonable time.®^ 

§ 23. Designation of Court of Entry of Award 

If a statute so requires, the submission must desig¬ 
nate the court to which the award is to be returned. 

The submission must designate the court to which 


the award is to be returned, if a statute so requires 
and if the submission is defective in this respect, 
and there is no stipulation naming the court by which 
judgment shall be entered, no judgment can be ren¬ 
dered on the award.®^ If, however, a statutory pro*- 
vision for specification of the court is merely permis¬ 
sive, a deficiency of the submission in this respect 
will not invalidate it as a statutory one.®® 

§ 24. Stipulation to Abide Award 

in the absence of a statute so requiring, an agree¬ 
ment to abide by the award is not necessary. 

Unless there is a statute requiring such an agree¬ 
ment or stipulation,®® it is usually held that where a 
matter is submitted to arbitrators it is not necessary 
that there should be an express agreement to abide 
by an award when made, as the law implies such an 
agreement from the very fact of the submission.®^ 
There are, however, decisions to the effect that if 
the submission was by parol it is material to prove 
not only that both parties promised to abide by 
the award, but also that the promises were con¬ 
current and mutual, for otherwise each promise is 
but nudum pactum.®® 

§ 25. Seal, Attestation, and Acknowledgment 

An arbitration agreement or submission must usually 
be acknowledged, attested, or sealed where there is a 
statutory requirement to that effect, but not otherwise. 

Although such matters are usually not essential if 
not expressly required by statute,®9 statutory provi¬ 
sions for the acknowledgment^® or for the attesta- 


58. Snodgrass v. Arm'brester, T So. 
840, 90 Ala. 493. 

5^ Wood V. Holden, 45 Me. 374—5 
C.J. p 36 note 56. 

ea. Gautier v. McHenry, 39 S.W. 603, 
15 Tex.Civ.App. 332—5 C.J. p 36 
note 57. 

61. Weir ▼. West, 27 Kan. 650. 

G8. Rogers v. Tatum, 25 ]Sr.J.Iiaw 281 
—5 C.J. p 37 note 63- 

63L Foust V. Hastings, 24 N.W. 22, 
66 Iowa 622——6 C.J. p 37 note 64, 

64 Wilkinson v. Prichard, 123 N.W. 
964, 145 Iowa 65. Ann.Cas.l912A 
1259. 

65. In re Resolute Paper Products 
Corporation, 290 N.Y.S. 87, 160 
Misc. 722. 

6a Suksdorf v. Suksdorf, 161 P. 465, 
93 Wash. 667. 

Applieatioa. of statute 
A statute providing that the agree¬ 
ment to arbitrate shall be in writing 
signed by the parties, ajnd may be by 
bond conditioned that the parties en¬ 
tering into said submission shall 
abide the award, does not require that 
every; arbitration agreement be con¬ 


ditioned in terms that the parties 
should abide the award but only that 
such condition shall be inserted when 
the arbitration is by bond.—Suksdorf 
V. Suksdorf, 161 P. 465, 93 Wash. 667. 
67. U.S.—Wabash Ry. Co, v, Ameri¬ 
can Refrigerator Transit Co., (C.C. 
A.Mo.) 7 P.(2d) 335, certiorari de¬ 
nied American Refrigerator Transit 
Co. V, Wabash R. Co., 46 S.Ct. 208, 
270 U.S. 643, 70 L.Bd. 776. 
Pa,-^Plank v. Mizell, 11 Pa.Co. 670. 
Wash.—Suksdorf v. Suksdorf, 161 P. 

465, 93 Wash. 667. 

5 C.J. p 33 note 39. 

63. Keiser v. Berks County, 97 A. 
1067, 253 Pa. 167—5 C.J. p 34 note 
40. 

Oouditional for TULcouditional promise 
Although a trustee’s promise to 
abide by an award is conditioned up¬ 
on subsequent approval by the court 
and the other party^s promise is un¬ 
conditional, the promises are mutual 
and binding upon the parties.—Al¬ 
drich V. Aldrich, 260 IlLApp. 333. 

6^ Herman v. Freeman, 3 Serg. & R. 

(Pa.) 9—5 C.J. p 38 notes 73, 74. 
70 l Iowa.—^Koht v. Towne, 207 N.W. 
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596, 201 Iowa 538—In re Ames- 
Farmer Canning Co., 179 N.W. 105, 
190 Iowa 1259. 

N.T.—^In re Resolute Paper Products 
Corporation, 290 N.Y.S. 87, 160 
Misc. 722. 

5 C.J. p 38 note 67. 

Ackuowledgmeut of eisteusioa 

(1) If the submission is afterward 
extended to other matter, it must be 
acknowledged,—^Tudor v. Peck, 4 
Mass. 242. 

(2) But an agreement for extend¬ 
ing the time for making the award 
need not be acknowledged where the 
statute permits the time within which 
the award shall be made and reported 
to be varied according to the agree¬ 
ment of the parties.—^Heglund v. Al¬ 
len, 14 N.W. 57, 30 Minn. 38—5 C.J. P 
38 note 69. 

(3) Form and requisites of amend¬ 
ment generally see infra S 31 b. 

Time for acknowledgment 
The jurisdiction of the court to en¬ 
ter judgment upon an award by arbi¬ 
trators is not conferred by an ac¬ 
knowledgment of the arbitration 
agreement by one of the parties 
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tion^i of arbitration agreements or submissions must 
be complied with. A noncompliance in this respect is 
a defect which goes to the jurisdiction of the court 
to pronounce judgment on the award finally made;’^^ 
and it is not a mere irregularity which the parties 
may waive While a judgment entered on motion 
on an award which is invalid as a statutory award 
because not acknowledged cannot be sustained on 
the ground that it is sufficient as a common-law 
award,it is sometimes held that an award under 
an unacknowledged submission may be good as a 
common-law award and enforceable as such, 75 al¬ 
though such an award has also been held not valid 
as an award under a submission at common law.76 

Seal. As a general rule at common law the sub¬ 
mission need not be sealed.77 However, an exception 
to the rule arises when the subject matter of the ar¬ 
bitration arises on a deed. In this case the submis¬ 
sion must be by deed, 78 the reason being that a spe¬ 
cialty can never be answered but by a specialty.79 

Statutes with regard to awards to be enforced by 
entry of judgment on the award requiring that the 
submission be under seal must usually be complied 
with,^o for under such a requirement the seal, it 
has been held, an indispensable formality, in or¬ 
der to give the court jurisdiction to enter a judg¬ 
ment on the award/'^i 

thereto after one of the arbitrators | 
had resi^rned and a party had given 
notice of refusal to he hound hy an 
award of the other two.—In re Ames- 
Farmer Canning Co., 179 N.W. 105, 

190 Iowa 1259. 

71. Iowa.—^Koht v. Towne, 207 N.W. 

696, 201 Iowa 538. 

N.Y.—Keppler v. Nessler, 232 N.T.S. 

232, 225 App.Div. 99. 

6 C.J. p 38 note 75. 

Bequest for witness to sign 

A person is not competent to prove 
an arbitration agreement as a sub¬ 
scribing witness, unless he has been 
requested to sign his name as such 
subscribing witness by the party exe¬ 
cuting the instrument.—^Keppler v. 

Nessler, 232 N.T.S. 232, 225 App.Div. 

99. 

Time of subscribing by witness 

A person acting as a subscribing 
witness must subscribe as such at the 
time of the execution of the instru¬ 
ment, unless he thereafter receives 
authority to so subscribe from the 
party to the agreement.—^Keppler v. 

Nessler, 232 N.T.S. 232, 225 App.Div. 

99. 

72, Iowa.—^ICoht v. Towne, 207 N.W. 

596, 201 Iowa 538—^In re Ames- 


§ 26. Making Submission Rule or Order of 
Court 

In order for judgment to be entered on the award, 
statutory provisions relative to making the submission 
a rule or order of court must be complied with. 

Except as to submission to arbitration of matters 
pending litigation before them, it seems that courts 
have no inherent jurisdiction to make submissions to 
arbitration a rule of court.^^ xhis may be altered 
by statutes permitting the submission to be entered 
as a rule or order of the court, provided that any 
requirements of the statutes that the submission con¬ 
tain a stipulation that it may be made a rule or or¬ 
der of the court are fully complied with.^s Such 
a stipulation, however, is often held unnecessary 
where the submission is of a controversy pending in 
court, as under these circumstances it will be pre¬ 
sumed that it was the intent of the parties that the 
submission be entered as a rule of court if there is 
no contradictory provision, 84 and an application to 
set aside a reference to arbitration has been held to 
treat it as a rule of court. 

Necessity of order or rule. While, under some 
statutes, parties may submit to arbitration by an 
agreement in writing without an order of court, 
and the filing of a submission stipulating that it be 
entered as an order of the court together with the 
entry by the clerk of the matters required may have 
the force and effect of an order of the court with¬ 
out the actual making of an order being necessary.87 

Logsdon V. Roberts, 3 T.B.Mon. 
(Ky.) 255. 

80. Conn.—^Parmelee v. Allen, 32 
Conn. 115. 

Ill.—Hamilton v. Hamilton, 27 Ill. 
158. 

81. Hamilton v. Hamilton, supra. 

80. Key v. Norrod, 136 SW. 991, 124 

Tenn. 146—5 C.J. p 39 note 82. 

83. Idaho Gold Dredging Corpora¬ 
tion V. Boise Payette Lumber Co., 
288 P. 641, 49 Idaho 303—5 C.J. P 
39 note 83. 

84. Zehner v. Lehigh Coal, etc., Co., 
187 Pa. 487, 41 A. 464, 67 Am.S.R. 
586—Grimm v. Sarmiento, 2 Pa.Co. 
484, 18 Phila. 307—5 C.J. p 39 note 
84. 

85i. Zehner v. Lehigh Coal, etc., Co„ 
41 A. 464, 187 Pa. 487, 494, 67 Am.S. 
R. 586—White’s App., 108 Pa. 473. 

86. Hall County v. Smith, 172 S.B. 
645, 178 Ga. 212—Hardin v. Al- 
mand, 64 Ga. 582. 

Oral submission, held to necessitate 
court order.—^Hardy v. Hardy, 58 S.B. 
779, 2 Ga.App. 530. 

87. Idaho Gold Dredging Corporation 
V. Boise Payette Lumber Co., 288 P. 

. 641, 49 Idaho 303. 


Farmer Canning Co., 179 N.W. 105, 
190 Iowa 1259. 

N.T.—Colwell Worsted Mills v. Glass, 
239 N.T.S. 281, 228 App.Div. 150— 
Bender v. Bloom, 229 N.T.S. 155, 
223 App.Div. 644. 

5 C.J. p 38 note 70. 

Part performance of an award is 
immaterial and gives no power to 
confirm the award where the submis¬ 
sion to arbitration has not been prop¬ 
erly acknowledged.—Colwell Worsted 
Mills V. Glass, 239 N.T.S. 281, 228 
App.Div. 150. 

73. Burkland v. Johnson, 70 N.W. 
388, 50 Neb. 858. 

74. Gessner v. Minneapolis, etc., B. 
Co., 108 N.W. 786, 15 N.D. 660. 

75. Barney v. Flower, 7 N.W. 823, 
27 Minn. 403. 

76. Deerfield v. Arms, 20 Pick. 
(Mass.) 480, 32 Am.D. 228. 

77. Conn,—^White v. Fox, 29 Conn. 
570. 

Mich.—^Detroit v. Jackson, 1 Dougl. 
106. 

5 C.J. p 39 note 77. 

78. Ky.—^Logsdon v. Roberts, 3 T. 
B.Mon. 255. 

N.T.—^French v. New, 28 N.T. 147. 
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g^enerally a submission to arbitration, whether in a 
controversy out of court or in a controversy pending 
in court, must be made a rule of court in order to 
have judgment entered on the award,^^ Also it has 
been held that an agreement of the parties, entered 
into pending a suit to submit the matter in controver¬ 
sy between them to arbitration, the agreement fur¬ 
ther specifying that the submission and award should 
be made a rule of court, will not constitute in fact 
such a rule as will authorize an entry of judgment 
in conformity to the award.^9 It has been held, 
however, in the case of a submission in a pending 


action not made a rule of court, that allowing the 
award to be entered as the judgment of the court, 
without objection, amounts to a confession of judg¬ 
ment for the sum found due by the award.^® 

Time of entry or filing. While a submission may 
be made a rule or order of court after hearings have 
been had,^i or even after an award has been made ,®2 
under some statutes it has been held that a judg¬ 
ment on an award is invalid where the submission 
was not filed with the clerk of court until after the 
award was rendered.^^ 


D. CONSTRUCTION, OPERATION, AND EFFECT 


§ 27. Construction 
a. In general 

b* Character of submission as common- 
law or statutory 

c Scope of submission or subject matter 
covered 

a. In General 

An arbitration agreement or submission is In general 
subject to the same rules of Interpretation and construc¬ 
tion as other contracts. 

Being contractual in character (see supra § 8), 
an arbitration agreement or submission is in general 
subject to the same rules of construction or inter¬ 
pretation as other contracts.^^ 

The interpretation and construction of written 
submissions is a question for the court and the 
same is true as regards oral submissions,^® unless 
the terms thereof are disputed, in which case the 


question is one for the jury.®^ 

Arbitration agreements or submissions will be 
liberally and fairly construed so as to give effect to 
the intentions of the parties,®® and every reasonable 
intendment will be made in their favor.®® If pos¬ 
sible the courts will give that construction which 
is in harmony with the principles of law and equity 
applicable to arbitration; ^ and, when construing 
an arbitration agreement under a statute, will read 
the terms of the statute into the agreement,^ and 
interpret it in the light thereof.® 

While the words used in an arbitration agreement 
or submission are to be interpreted in accordance 
with their signification in common parlance, and 
not according to their strictly technical meaning,^ 
nevertheless the agreement is not to be extended by 
implication beyond its plain words,® and if the 
language is plain and unambiguous in itself there 
is no room for construction, but it will be held to 


88. Kettleman v. Treadway, 4 P. 506, 
65 Cal. 605—5 C.J. P 39 note 86. 

89w Moore v. Austin, 85 N.C. 179— 
Simpson v. McBee, 14 N.C. 631—5 
C.J. p 40 note 87. 

90. Thompson v. Greene, 4 So, 735, 
85 Ala. 240—5 C.J. p 40 note 88. 

91, Richards v. Smith, 91 P, 683, 33 
Utah 8. 

98. McClure v. Gulick, 17 N.J.Law 
340—^Hazen v. Addis, 14 N.J.Law 
S 33_-5 C.J, P 40 note 89. 

98. Steel V. Steel, 1 Nev. 27. 

Entry of judgment on award see in¬ 
fra § 129. 

94. Marchant v. Mead-Morrison Mfg. 
Co., 235 N.T.S. 370, 226 App.Div. 
897, modified on other grounds and 
affirmed 169 N.B. 386, 252 NY. 284. 
reargument denied 171 N.B. 770, 
253 N.Y. 534, and appeal dismissed 
Mead-Morrison Mfg. Co. v. Mar- 
chant, 51 S.Ct 104, 282 U.S. 808, 75 
Ii.Bd. 725 —5 C.J. p 41 note 99. 

95. Burleigh v. Ford, 59 N.H. 536— 
5 C.J. p 40 note 90. 


98. U.S.—Colombia v. Cauca Co., 
(W.Va.) 23 S.Ct. 704, 190 U.S. 524, 
47 L.Ed. 1159. 

N.H.—^Adams v. Adams, 8 N.H. 82. 

97. Ala—^Burns v. Hendrix, 64 Ala 
78. 

N.C.—^Torrence v. Graham, 18 N.C. 
284. 

98. U.S.—^In re Utility Oil Corpora¬ 
tion, (D.C.N.Y.) 10 P.Supp. 678. 

Cal,—^Dugan v. Phillips, 246 P. 566, 
77 Cal.App. 268. 

Ill.—Podblsky v. Raskin, 128 N.E. 
534, 294 Ill. 443. 

Miss.—H. Leavenworth & Son v. 
Kimble, 128 So. 354, 157 Miss. 462. 

N.Y.—In re Priore, 198 N.Y.S. 57, 204 
App.Div. 332, modified on other 
grounds 198 N.Y.S. 943, 205 App. 
Div. 895, affirmed Priore v. Scher- 
merhom, 142 N.E. 337, 237 N.Y. 16, 
reargument denied In re Priore, 143 
N.B. 744, 237 N.Y. 664. 

Pa.—Curran v. City of Philadelphia 
107 A. 636, 264 Pa. IIL 

5 C-J. p 40 note 94. 
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99. Bashford v. West Miami Land 
Co., 145 A. 678, 295 Pa 660—Cur¬ 
ran V. City of Philadelphia, 107 A. 
636, 264 Pa 111—5 C.J. p 41 note 
95. 

Assent to essentials of valid snbmisu 
Sion presumed 

Parties submitting controversy to 
arbitrators are presumed to have act¬ 
ed in good faith, and must be held to 
have assented to that which would 
make submission valid.—^J. H. Leav¬ 
enworth & Son V. Kimble, 128 So. 354, 
157 Miss. 462. 

1, U.S.—^In re Utility Oil Corpora¬ 
tion, (D.C.N.Y.) 10 F.Supp. 678. 

Miss.—^J. H. Leavenworth & Son v- 
Kimble, 128 So. 354, 157 Miss. 462. 

2. Fuerst v. Eichberger, 138 So. 409, 
224 Ala 31, 

8. Fuerst v. Eichberger, supra 

4. N.Y.—^Munro v. Alaire, 2 Cai. 320. 
Wis.—Slocum V. Damon, 1 Pinn. 520. 

5. Somerset v. Ott, 56 A. 1079, 207 
Pa 539. 
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mean precisely what its terms imply.® 

If the agreement or submission is ambiguous all 
the surrounding facts and circumstances may be 
considered in ascertaining the intention of the par¬ 
ties;*^ and the construction placed on it by the 
parties and by the arbitrators up to the time of 
the making of the award may properly be consid¬ 
ered to be the one intended to be incorporated there¬ 
in, where such construction is apparently reasonable 
and equitable.® 

As with other contracts, it is not permissible to 
separate portions of the agreement and construe 
parts most strongly against one or the other of the 
parties, but it must be considered and construed 
as a whole.^ 

b. Character of Submission as Common-Law or 
Statutory 

Whether the parties intended a common-law or statu¬ 
tory arbitration is generaily determined from the terms 
and form of the submission. 

Generally the question of whether the parties in¬ 
tended the submission to be under the common law 


or under statutory provisions for arbitration is de¬ 
termined from the terms and form of the arbitra¬ 
tion agreement or submission.^® The absence of 
any words indicating that the proceeding is to be 
under the statute has been held to lend support to 
the belief that it is to be at common law,ii and 
an agreement for common-law arbitration cannot be 
held to provide for statutory arbitration because 
of subsequent acts of the parties indicating their 
belief and intent.^2 When, however, the contract 
on its face may be regarded as providing for either 
a statutory arbitration or an arbitration at common 
law, it has been held that it should be referred to 
the statute.!® 

c. Scope of Submission or Subject Matter Cov¬ 
ered 

The scope of the submission, or the matters submit¬ 
ted to arbitration, is determined by the intention of the 
parties as ascertained In accordance with the rules gov¬ 
erning contracts generally. 

The scope of the submission, or the matters to« 
be submitted to arbitration, is determined by the 
intention of the parties as ascertained in accord¬ 
ance with the rules governing contracts generally,!^ 


a In re Southern Pac. Co., (CC.Cal.) 
155 F. 1001. 

7. Cal.—^Dugan v. Phillips, 24$ P. 
566, 77 CaLApp. 268. 

Idaho.—^Idaho Gold Dredging Corpo¬ 
ration V. Boise Payette Dumber Co., 
288 P. 641, 49 Idaho-303. 

N.T.—^Marchant v. Mead-Morrison 
Mfg. Co., 236 N.Y.S. 370, 226 App. 
Div. 397, modified on other grounds 
and affirmed 169 N.E. 3S6, 252 N.Y. 
284, reargument denied 171 N.B. 
770, 253 N.Y. 634, and appeal dis¬ 
missed Mead-Morrison Mfg. Co. v. 
Marchant, 61 S.Ct 104, 282 U.S. 
808, 75 L.Ed. 725. 

5 C.J. p 41 note 1. 

8. Jones v. Thomas, 97 N.W. 950, 120 
Wis. 274. 

Belated tender of arbitration of a 
dispute other than such as the con¬ 
tract required arbitrated cannot have 
the effect of reading into the contract 
a requirement of such arbitration.— 
Gile V. Tsutakawa, 187 P. 323, 109 
Wash. 366. 

9. Richards v. Smith, 91 P. 683, 33 
Utah 8. 

10. Bunnell v. Reynolds, 226 S.W. 
614, 205 Mo.App. 653—^Thatcher Im¬ 
plement & Mercantile Co. v. Bru¬ 
baker, 187 S.W. 117, 193 Mo.App. 
627. 

Submissions held to be at common 
law 

<1) Where landlord and tenant 
agreed that each should select an ar¬ 
bitrator to settle dispute as to 
amount the latter owed the former, 
and that the arbitrators should select 


an umpire in case they disagreed.— 
Modern System Bakery v. Salisbury, 
284 S.W. 994, 215 Ky. 230. 

(2) Where the parties by writing 
agreed to submit to arbitration a con¬ 
troversy arising out of a contract un¬ 
der the law of Indiana which governs 
the agreement, and the contract did 
not contain a provision '*that such 
submission be made a rule of any 
court of record designated in the in¬ 
strument.”—Thatcher Implement & 
Mercantile Co. v. Brubaker, 187 S.W. 
117, 193 Mo.App. 627. 

(3) Where parties to an action for 
an accounting entered into a stipula¬ 
tion when the case was called for 
trial, whereby it was agreed that 
each should appoint an arbitrator, 
that a third should be chosen by the 
two so appointed, or, in the event of 
inability to agree, by the court, and 
that the court should enter its judg¬ 
ment upon the award of any two of 
the arbitrators.—^Riccomini v. Pieruc- 
ci, 202 P. 344, 64 CaLApp. 606. 

(4> Where an agreement provided 
that the findings of the arbitrator 
should be final and' conclusive.— 
Carey v. Herrick, 263 P. 190, 146 
Wash. 283. 

(5) For earlier cases see 6 C.J. p 41 
note 3 Lb]. 

Statutory submissioii held intended 

(1) Where the parties agreed to 
submit testimony to court and others 
authorized to render binding decision. 
—Franks v. Battles, (Ark.) 227 S.W. 
32. 

(2) Where a submfission in Writ¬ 
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ing contains no clause authorizing 
circuit court judgment upon the 
award made pursuant to the submis¬ 
sion.—Thatcher Implement & Mer¬ 
cantile Co. V. Brubaker, 187 S.W. 117, 
193 Mo.App. 627. 

(3) Where the submission failed to 
contain a stipulation for judgment 
but the statutory provision for a stip¬ 
ulation for judgment was held to be 
merely permissive.—^In re Resolute 
Paper Products Corporation, 290 N. 
Y.S. 87, 160 Misc. 722. 

(4) Where there was a recital in 
the contract that it should be filed 
with the clerk of the court in accord¬ 
ance with the statute, the statutes by 
implication being incorporated into 
the agreement.—Temple v. Riverland 
Co., (Tes.Civ.App.) 22S S.W. 605. 

(5) For earlier cases see 6 C.J. p 
41 note 3 [a], 

11. Carey v. Herrick, 263 P. 190, 146 
Wash. 283. 

12. Carey v. Herrick, supra. 

13L In re Resolute Paper Products 
Corporation, 290 N.Y.S. 87, 160 
Misc. 722—5 C.J. p 41 note 3. 

14. U.S.—^Milwaukee American Ass’n 
V. Landis, (D.C.I11.) 49 F.(2d) 298. 
N.Y.—^Marchant v. Mead-Morrison 
Mfg. Co., 169 N.E. 386, 252 N.Y. 284, 
modifying and affirming 235 N.Y.St 
370, 226 App.Div. 397, and reargu¬ 
ment denied 171 N.B. 770. 263 N-T, 
534, appeal dismissed Mead-Mqr^- 
son Mfg. Co. V. Marchant, 51 S.cL 
104, 282 U.S, 808, 75 liEd. T2¥. 
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from the submission, rather than the award,^5 al¬ 
though ambiguity as to what was submitted may be 
removed by paroles 'The fact that certain matters 
are specifically mentioned as matters to be submitted 
to arbitration does not justify the conclusion that 
all others are intended to be excluded, for, if what 
is submitted for arbitration appears by manifest im¬ 
plication, it is as certain as if positively expressed.^® 
Determination of the scope of a submission for 
the purpose of ascertaining the authority of arbi¬ 
trators, and the proper extent of their awards, or¬ 
ders or decisions, will be considered in § 80 infra. 

§ 28. Operation and Effect 

A consummated arbitration agreement or submission 
operates as a waiver or acknowledgment of all claims 
within the scope of the submission, but an unconsummat¬ 


ed agreement does not have the effect of a waiver or es¬ 
toppel. 

An arbitration agreement or submission which 
has been executed or consummated by an award op¬ 
erates as a waiver of all claims within the scope of 
the submission; but an agreement which has not 
been consummated,2® or has been abandoned,^! does 
not have the effect of a waiver or estoppel. 

An agreement in advance to arbitrate future dis¬ 
putes in a foreign country subject to its laws will 
not be given the effect of compelling the parties to 
go into the foreign jurisdiction and submit to arbi¬ 
tration proceedings there notwithstanding a failure 
to serve them with process within the jurisdiction.22 

The operation and effect of arbitration proceed¬ 
ings with respect to the statutes of limitation are 


Constmctiou ot plir&ses tosretlier 
Under an agreement confining sub¬ 
mission for arbitration to controver¬ 
sies about construction and perform¬ 
ance of contract, phrases must be 
construed together.—^Marchant v, 

Mead-Morrison Mfg. Co., 169 N.B. 
386, 252 N.T. 284, modifying and af¬ 
firming 235 N.Y.S. 370, 226 App.Div. 
397, and reargument denied 171 N.E. 
770, 253 N.Y. 534, appeal dismissed 
Mead-Morrison Mfg. Co. v. Marchant, 
51 S.Ct. 104, 282 U.S. 808. 75 L.Ed. 
725. 

Bxror in punctuation 
An agreement to abide by award 
of arbitrators in full settlement of 
“contract extras and pavment of 
claims arising from the same” has 
been held to cover the building con-- 
tract as well as extras, where it ap¬ 
peared that, notwithstanding the 
omission of the comma after “con¬ 
tract,” such was the intent of the 
parties.—Johnsen v. Wineman, 157 N. 
W. 679, 34 N.D. 116. 

Omission of clause in agreement 
An omission of a clause from final 
draft of agreement for arbitration 
that defendant insurers conceded that 
all of loss not covered by plaintiff’s 
boiler insurance policy was covered 
by defendants' fire policies was held 
not to alter scope of arbitration, 
where omission was result of dis¬ 
agreement as to phraseology, and was 
not intended to change subject of ar¬ 
bitration.—^Hartford Steam Boiler In¬ 
spection & Insurance Co. v. Firemen’s 
Mut Ins. Co., 170 A. 151, 118 Conn. 
49. 

Scope of particTfiar provisions for 
arbitration of future disputes 

(1) A clause for arbitration of dis¬ 
putes arising under a charter party 
has been held to have no application 
where the owner repudiated the char¬ 
ter and refused to deliver the ves-* 
sel, such refusal not constituting a 
dispute.—^Rederiaktiebolaget Atlanten 
V, Aktieselskabet Korn-Og Foderstof 


Kompagniet, (N.Y.) 40 S.Ct. 332, 252 

U. S. 313, 64 Ii.Bd. 586, affirming Ak¬ 
tieselskabet Korn-Og Foderstof Kom¬ 
pagniet V. Rederiaktiebolaget Atlan¬ 
ten, 250 P. 935, 163 C.C.A. 185, Ann. 
Cas.l918E 491, which affirms (D.C.) 
232 P. 403, and certiorari granted 39 
S.Ct. 8, 248 U.S. 553, 63 L.Ed. 418. 

(2) An agreement between a medi¬ 
cal group and relief association for 
furnishing medical service to asso¬ 
ciation members, providing that com¬ 
plaints should be investigated by the 
committee of both organizations and, 
in event explanation offered is not 
satisfactory, a board of arbitration 
should be selected and its decision 
should be final, does not require sub¬ 
scribers claiming damages for mal¬ 
practice to submit to compulsory ar¬ 
bitration as such grievance is not one 
answerable by explanation.—Spanach 

V. Superior Court of Los Angeles 
County, (CaLApp.) 43 P.(2d) 339. 

(3) A clause in contract of sale, 
providing for arbitration of any dis¬ 
pute as to the proper fulfillment of 
the contract, has no reference to a 
dispute as to the price fixed by the 
contract.—Gile v. Tsutakawa, 187 P. 
323, 109 Wash. 366. 

(4) A clause providing for the ar¬ 
bitration of differences has been con¬ 
strued to mean disagreements be¬ 
tween the parties and not to include 
the mere failure to pay a sum due 
under the contract.^—^Pravert v. Fes- 
ler, 53 P. 288. 290, 11 Colo.App. 387. 

(5) A provision in a contract for 
settlement by arbitration of any dis¬ 
pute arising out of the contract clear- I 
ly includes any dispute arising as to 
the construction of the contract— 
Itoh V. Boyer Oil Co., 191 N.Y.S, 290, 
198 App.Div. 881. 

(6) An agreement providing that, 
if owner and contractor fail to agree 
on matters of payment, allowance, or 
loss referred to in stated provisions 
of the contract, the matter was to be 
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referred to a board of arbitration was 
held to authorize arbitrators to deter¬ 
mine the amount due from owner to 
contractor.—^In re Priore. 198 N.Y.S. 
57, 204 App.Div. 332, modified on other 
grounds 198 N.Y.S. 943, 205 App.Div. 
895, affirmed Priore v. Schermerhom, 
142 N.B. 337, 237 N.Y. 16, reargument 
denied In re Priore, 143 N.B. 744, 237 
N.Y. 664. 

(7) Under an agreement defining 
powers of baseball commissioner, 
term “conduct detrimental to base¬ 
ball” included any conduct destruc¬ 
tive of aims of baseball code and 
was not limited to conduct similar 
to that expressly mentioned.—^Mil¬ 
waukee American Ass'n v* Landis, 
(D.C.Ill.) 49 P.(2d) 298. 

Authority or power of arbitrators to 
decide matters submitted see infra 
§ 48. 

15. Idaho Gold Dredging Corpora¬ 
tion V. Boise Payette Lumber Co., 
288 P. 641, 49 Idaho 303—6 C.J. p 
117 note 89, p 165 note 10. 

16. Putterman v. Schmidt, 245 N.W. 
78, 209 Wis. 442. 

17. In re Priore, 198 N.Y.S. 67, 204 
App.Div. 332, modified on other 
grounds 198 N.Y.S. 948, 205 App. 
Div. 895, affirmed Priore v. Scher- 
merhorn, 142 N.B. 337, 237 N.Y. 16, 
reargument denied In re Priore, 143 
N.B. 744, 237 N.Y. 564—5 C.J. p 130 
note 26. 

18. Putterman v. Schmidt, 245 N.W. 
78, 209 Wis. 442. 

19. Birdsong & Co. v. American Pea¬ 
nut Corporation, 141 S.B. 769, 149 
Va. 755. 

20. In re McCall’s Estate, 109 A. 
637, 266 Pa. 379. 

21. Scott V. Scott. 210 S.W. 175, 183 
Ky. 604. 

2a, Gilbert v. Burnstine, 237 N.Y.S. 
171, 135 Misc. 305. affirmed 241 N.Y. 
S. 54, 229 App.Div. 170, reversed on 
other grounds 174 N.B. 706, 255 N. 
Y. 348, 73 AL.R. 1453. 
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treated in the title Limitations of Actions § 255 [37 
CJ. p 1047 notes 57-63] and the operation and ef¬ 
fect of an award in such proceedings are treated 
infra §§ 94-100. 

§ 29. — Effect on Right to Bring Action 

a. In general 

b. Cause of action dependent on arbitra¬ 

tion 

a. In Greneral 

Except where the right of action Itself is conditional 
upon prior arbitration, the court will usually disregard 
unconsummated agreements for the arbitration of present 
or future disputes and will Itself take jurisdiction to de¬ 
termine the matter. 

The principle that courts favor arbitrations (see 
supra § 1) and will indulge every reasonable pre¬ 
sumption to uphold arbitration proceedings (see in¬ 
fra § 130) is strictly limited to proceedings which 
have resulted in an award,^3 and generally an 
agreement between parties to submit disputes to 
arbitration, not consummated by an award, does not 
oust the courts of their jurisdiction, and is no bar 
to an action at law or in equity concerning the sub¬ 
ject matter of the arbitration.^^ A fortiori a mere 
unaccepted offer to arbitrate,35 or a submission 
which has proved abortive,26 will not bar an action. 
The operation of the rule is not affected by the fact 
that the agreement expressly provides that neither 
party shall seek any relief in the courts without 


first submitting the matter to arbitration,37 or by 
an express provision that after an award is made 
no appeal should be taken to any court from the 
decision of the arbitrators.38 

Where the legislature has provided a method of 
arbitration, the objection that such arbitration ousts 
the courts of jurisdiction has been held without 
merit.23 

b. Cause of Action Dependent on Arbitration 

If the contract on which the cause of action Is based 
provides either expressly or by implication for a submis¬ 
sion to arbitration as a condition precedent thereto, such 
step must be taken before an action can be maintained 
on the contract. 

If the contract sought to be enforced contains a 
stipulation, not that all questions arising thereun¬ 
der, whether as to the validity or effect of such 
contract, or otherwise, shall be submitted to arbitra¬ 
tion, but that the decision of arbitrators on a cer¬ 
tain question or questions, such as the quantity, 
quality, or price of materials or workmanship, the 
value of work, the amount or cause of loss or dam¬ 
age, or the like, shall be obtained prior to an ac¬ 
tion on the contract itself, such stipulation will be 
enforced, because the parties to a contract have a 
right to adopt whatever method they see fit for de¬ 
termining such questions, and until the method 
adopted has been pursued, or some sufficient rea¬ 
son given for not pursuing it, no action can be 


2a Palmer v. Fix, 286 P. 498, 104 
CaLApp. 562. 

24. U.S.—Haskell v. McClintic-Mar- 
shall Co., (C.C.A.Wasli.) 289 F. 405, 
modifyingr (D.C.) McClintic-Mar- 
shall Co. V. Scandinavian-American 
Bldg. Co., 281 F. 166—Aktieselska- 
bet Korn-og Foderstof Kompagniet 
V. Rederlaktiebolaget Atlanten, (N. 

T. ) 250 F. 935, 163 C.C.A. 185, Ann. 
Cas.l918B 491, affirming (D.C.) 232 
F. 403, and certiorari granted Re- 
deriaktiebolaget Atlanten v. Aktie- 
selskabet Korn-Og Foderstof Kom¬ 
pagniet, 39 S.Ct. 8, 248 U.S. 553, 63 
Lf.Ed. 418, affirmed 40 S.Ct 332, 252 

U. S, 313, 64 D.Ed. 586. 

Ala.—^Headley v. .astna Ins. Co., 80 
So. 466, 202 Ala. 384—^Imperial Mo¬ 
torcar Co. V. Skinner, 78 So. 641, 16 
Ala.App. 443. 

Cal.—^North American Dredging Co. 
of Nevada v. Outer Harbor Dock & 
Wharf Co., 173 P. 756, 178 Cal. 406 
—Palmer v. Fix, 286 P. 498, 104 
Cal.App. 662—^Minton v. Mitchell, 
265 P. 271, 89 Cal.App. 361—Laiblin 

V. San Joaauin Agr. Corporation, 
213 P. 629, 60 CaLApp. 516—Oak¬ 
dale Irr. Dist v. Beard, 190 P. **24, 
47 Cal.App. 66. 

Oonn.—^First Ecclesiastic^ Soc« of 


New Britain v. Besse, 119 A. 903, 
98 Conn. 616. 

Del.—Electrical Research Products 

V. Vitaphone Corporation, 171 A. 
738, 20 DeLCh. 417, reversing Vita- 
phone Corporation v. Electrical Re¬ 
search Products, 166 A. 255, 19 Del. 
Ch. 247, affirmed 167 A. 845, 19 Del. 
Ch. 354. 

Md.—Tomlinson v. Dille, 127 A. 746, 
147 Md. 161. 

Mass.—Brocklehurst & Potter Co. v. 

Marsch, 113 N.B. 646, 225 Mass. 3. 
Mo.—Mecartney v. Guardian Trust 
Co,, 202 S.W. 1131, 274 Mo. 224. 
Ohio.—^Dayton & Union R. R. Co. v. 
Pittsburgh, Cincinnati, Chicago & 
St. Louis Ry. Co., 1 Ohio N.P.(N.S.) 
577. 

Pa.—McQuaide v. Pennsylvania R. 
Co., 20 Pa.Co. 49. 

Tenn.—Harmon v. Komisar, 15 Tenn. 
App. 405, 

Utah.—Johnson v. Brinkerhoff, 57 P. 
(2d) 1132. 

Va.—Big Vein Pocahontas Co. v. 

Browning, 120 S.E. 247, 137 Va. 34. 
W.Va.—Flavelle v. Red Jacket Con¬ 
sol. Coal & Coke Co„ 96 S.E. 600, 82 

W. Va. 295. 

5 C.J. p 41 note 7, p 42 notes 8, 12, p 
167 note 31—13 C.J. p 680 note 67. 
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Underlying principle 

This general rule is based on the 
principle that parties will not be per¬ 
mitted, by such agreements, to oust 
the jurisdiction of the courts, wheth¬ 
er the agreement relates to existing 
differences or to those which may 
arise in the future.—^Palmer v. Fix, 
286 P. 498, 104 Cal.App. 662—5 CJ. p 
42 note 8, p 43 note 15. 

Submission followed by award as bar 
to an action see infra § 96. 

Validity of agreements ousting courts 
of jurisdiction generally see Con¬ 
tracts §§ 229-231 [13 C.J. p 455 
note 3-p 459 note 29]. 

S5 Mecartney v. Guardian Trust Co., 
202 S.W. 1131, 274 Mo. 224—5 C. 
J. p 43 note 13. 

La.—St. Martin v. Mestaye, 18 
La Ann. 320. 

N.T.—Buel V. Dewey, 22 How.Pr. 342. 
5 C.J. p 43 note 14. 

27. Trott V. City Ins. Co., (C.C.Me.) 
24 P.Cas.No.l4,lS9, 1 Cliff. 439—5 
C.J. p 43 note 16. 

£S. Jefferson P. Ins. Co, v. Bierce, 
(aC.Mich.) 183 F. 588. 

29. Ezell V. Rocky Mountain Bean St, 
Elevator Co., 232 P. 680, 76 Cola 
409. 
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brought on the contract^® “Freedom to contract 
for arbitration to this extent,” it has been said, “im¬ 
ports no invasion of the province of the courts, 
and there is no ground upon which a right so es¬ 
sential to the convenient transaction of modem 
business affairs can be denied.” In order to give 
effect to such an agreement it must of course ap¬ 
pear that the matter proposed to be referred is a 
difference, within the meaning of the agreement.22 

However, where the matter in dispute has been 
decided by a court of competent jurisdiction, par¬ 
ties who have agreed to arbitrate will not be re¬ 
quired to do soM 

Necessity and sufficiency of provision making ar¬ 
bitration condition precedent An arbitration clause 
will not be construed as ousting the courts of ju¬ 
risdiction, unless such construction is inevitable,^^ 
so that in order to prevent resort to the courts the 
contract must not only provide for an arbitration 
but either expressly or by clear implication make 
such arbitration a condition precedent to the right 
of action,35 and if this is not done the arbitration 
provision will be construed as merely a collateral 
and independent matter which cannot be pleaded in 
bar to an action on the principal contract.35 

As already suggested, the intention to make the 
arbitration a condition precedent to the right of ac¬ 


tion may be either express or implied; 37 but the 
implication, if an implied condition is relied on, 
must be so plain that a contrary intention cannot 
be supposed. In other words, the implication is 
tantamount to a direct expression only because 
nothing else is inferable.33 In cases where there 
is, first, an absolute covenant to pay, and, second, 
a covenant to arbitrate, the covenants are distinct 
and collateral, and a person may sue on the first, 
leaving the other party to bring an action for not 
arbitrating the cause or dispute,33 but if the par¬ 
ties have covenanted that the liability is only to 
arise after the amount or an essential matter has 
been adjusted or fixed by arbitration, then such ad¬ 
justment is a condition precedent to the right to 
recover.^ 0 

Performance of condition waived or excused. 
Although the determination by arbitration of cer¬ 
tain matters is made a condition precedent to the 
right to maintain an action on the contract, the 
necessity therefor may be waived or excused.^i 
This may be done by a denial of all liability on the 
contract on other grounds,^^ abandonment of 
the contract,^3 ^ refusal to arbitrate,^^ a failure to 
accept an offer of arbitration,45 the commission of 
acts.which would render the arbitration ineffec- 
tive^3 or change the status quo of the parties or 
property in dispute.‘^7 Also, the right to arbitra- 


30. Cal.—Palmer v. Fix, 286 P. 408. 
104 CaLApp, 562. 

N.Y.—Samuels v. Samis, 207 N.T.S. 
249, 124 Misc. 35. 

Tex.—^Parrott v. Brotherhood of Rail¬ 
road Trainmen, (Civ.App.) 85 S.W. 
(2d) 306, error refused. 

Va.—Vein Pocahontas Co. v. 

Bro\vningr, 120 S.E. 247, 137 Va. 34. 
5 C.J. p 43 note 21. 

Stay of addon 

Where an action is brought in such 
cases, the trial thereof can be stayed 
until the termination of the arbitra¬ 
tion proceedings.—^Everett v. Brown, 
198 N.T.S. 462, 120 Misc. 349. 

Approval of third person as condition 
precedent to action on contract gen¬ 
erally see Contracts $ 499 [13 C.J. 
p 680 note 65-p 681 note 73]. 

31. Jones V. Enoree Power Co„ 75 So. 
452, 92 S.C. 263, Ann.Cas.l914B 293. 

32. Herring-Hall-Marvin Safe Co. v. 
Purcell Safe Co.. 142 P. 1153, 81 
Wash. 592—5 C.J. p 44 note 24. 

33. Minton v. Mitchell, 265 P. 271, 89 
CaLApp. 361. 

3^ U.S.—American Guaranty Co. v. 
Caldwell, (C.C.ACal.) 72 P.(2d) 
209. 

Cal.—Minton v. Mitchell, 265 P. 271, 
89 CaLApp. 361—Oakdale Irr. Dist. 
V. Beard, 190 P. 224, 47 CaLApp. 66. 
35i. Cal.—Fresno Canal & Irrigation 


Co. V. People's Ditch Co., 153 P. 497, 
174 Cal. 441. 

Mass.—^Brocklehurst & Potter Co. v. 

Marsch, 113 N.E. 646, 225 Mass. 3. 
Mo.—^Mecartney v. Guardian Trust 
Co., 202 S.W. 1131. 274 Mo. 224. 
Tex.—^Panhandle & S. P. Ry. Co. v. 

Curtis, (Civ.App.) 245 S.W. 781. 
W.Va.—^Plavelle v. Red Jacket Con- 
soL Coal & Coke Co., 96 S.E. 600, 82 
W.Va. 295. 

5 C.J. p 45 note 25. 

aa Minton v. Mitchell, 265 P. 271, 89 
CaLApp. 361—Laiblin v. San Joa¬ 
quin Agr. Corporation, 213 P. 529, 
60 CaLApp. 516—Oakdale Irr. Dist. 
V. Beard, 190 P. 224, 47 CaLApp. 66 
—5 C.J. p 45 note 26. 

37. Mo.—^Mecartney v. Guardian 
Trust Co., 202 S.W. 1131, 274 Mo. 
224. 

Va.—^Big Vein Pocahontas Co. v. 
Browning, 120 S.B. 247, 137 Va. 34. 

6 C.J. p 45 note 27. 

38. Big Vein Pocahontas Co. v. 
Browning, supra—5 C.J. p 45 note 
28. 

33. U.S.—Aktieselskabet Korn-Og 
Foderstof Kompagniet v. Rederiak- 
tiebolaget Atlanten, (D.C.N.T.) 232 
F. 403, affirmed 250 F. 935, 163 C.C. 
A. 185, Ann.Cas.l918E 491, certio¬ 
rari granted 39 S.Ct. 8, 248 U.S. 553, 
63 L.Ed. 418, affirmed 40 S.Ct. 332, 
252 U.S. 313, 64 DEd. 586. 
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Conn.—First Ecclesiastical Soc. of 
New Britain v. Besse, 119 A. 903, 98 
Conn. Cl6. 

Va.—^Big Vein Pocahontas Co. v. 

Browning, 120 S.E. 247, 137 Va. 34. 
5 C.J. p 45 note 29. 

40. N.T.—In re Scott, 193 N.T.S. 403, 
200 App.Div. 599. 

Va.—^Big Vein Pocahontas Co. v. 

Browning, 120 S.E. 247, 137 Va. 34. 
5 C.J. p 45 note 29. 

4.1. Conn.—^Pirst Ecclesiastical Soc. 
of New Britain v. Besse, 119 A 903, 
98 Conn. 616. 

Mass.—^Brocklehurst & Potter Co. ▼. 

Marsch, 113 N.B. 646, 225 Mass. 3. 
5 C.J. p 46 note 30. 

42. Farnum v. Phoenix Ins. Co., 23 P. 
869, 83 Cal. 246, 17 Am.S.R. 233—5 
C.J. p 46 note 31. 

4a. Calhoun, Denny & Ewing v. Pe¬ 
derson, 149 P. 25, 85 Wash. 630. 

44. National Fire Ins. Co. of Hart¬ 
ford V. Pinnell, 251 S.W. 651, 199 
Ky. 627—5 C.J. p 46 note 32. 

4a. Tubbs V. Delillo, 127 P. 514. 19 
CaLApp. 612—5 C.J. p 46 note 33. 

46. Brocklehurst & Potter Co. v. 
Marsch, 113 N.E. 646, 225 Mass. 3 
—5 C.J. p 46 note 34. 

47. Winsor v. German Sav., etc., 
Soc., 72 P. 66, 31 Wash. 365. 
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tion is waived where the opposing party insists on 
a submissioi/ on terms other than those required 
by the contract,^8 where a submission to arbitration 
differing in terms from those provided for in the 
contract is made,^8 or where a plea to the merits 
is filed; and if the necessity for arbitration is 
made dependent on a request or demand therefor 
by one of the parties, and such request or demand 
is not made the right to sue is not affected.^i On 
the other hand, the bringing of a suit on the con¬ 
tract containing the arbitration clause, which suit 
is subsequently discontinued, does not constitute a 

waiver.52 

§ 30. — Effect on Pending Action 

a. In general 

b. Discontinuance of action 
a. In General 

A submission to arbitration of differences which are 
the subject of a pending action is generally a waiver of 
objections therein, and may constitute a discharge of ball, 
or operate as a stay of proceedings. 

The submission of a pending cause to arbitration 
is generally a waiver of objections to previous pro¬ 
ceedings in the cause.®8 

Where it is so agreed, the submission will operate 
to produce a stay of proceedings in the action until 
the submission becomes inoperative or is revoked.54 

As discharge of bail. While there is authority 
that a reference of a cause of action to arbitration. 


§ 3C 

under which the award is to be a rule of court, will 
not discharge bail,®® nevertheless it has been held 
that a submission by a rule of court of an original 
action, and of all demands between the parties, op¬ 
erates as a discharge of bail,®® and this is so al¬ 
though judgment may in fact be rendered against 
defendant for a less sum than if no such submission 
had been had.®^ 

b. Biscontinuance of Action 

A conflict of authority exists as to whether a sub¬ 
mission to arbitration of matters Involved in a pending 
suit operates, ipso facto, as a discontinuance thereof, but 
even where a discontinuance Is effected it may be waived. 

While in some jurisdictions it has been held that 
a submission to arbitration in a pending suit does 
not ipso facto work a discontinuance thereof,®® nor 
oust the court of its jurisdiction,®® at least where 
no award has been made,®® or nothing has been 
done under the submission by the parties or arbitra- 
tors,®i generally, in the absence of an intent to the 
contrary the submission of a cause of action to ar¬ 
bitration pending a suit thereon ipso facto works a 
discontinuance of the suit.®® The ground upon 
which the doctrine rests is that the parties have 
selected another tribunal, one of their own crea¬ 
tion, to settle the controversy, and that they there¬ 
by agree to and do withdraw the cause from the 
court.®® 

Under the general rule the discontinuance is 
wrought by effect of the agreement alone,®^ and 


48. Walker v. German Ins. Co., 33 P. 
597, 61 Kan. 725. 

49. Adams v. New York Bov/ery P. 
Ins. Co., 51 N.W. 1149, 85 Iowa 6. 

sa Chamberlain v. Hibbard, 38 P. 
437, 26 Or. 428. 

51. Kyan v. Reed Air Filter Co., 11 
Tenn.App. 472—5 C.J. p 47 note 
40. 

50. Conneaut Lake Agrricultural As¬ 
soc. V. Pittsburg Surety Co., 74 A. 
620, 225 Pa. 592—5 C.J. P 46 note 
39. 

53. Ames v. Stevens, 120 Mass. 218 
—5 C.J. p 50 note 84. 

54. Jacoby v. Johnston, 1 Hun (N. 
Y.) 242—5 C.J. p 60 note 82. 

55. Cunningham v. Howell, 23 N. 
C. 9. 

56. Hill V. Hunnewell, 1 Pick. 
(Mass.) 192—Bean v. Parker, 17 
Mass. 591. 

57. Bean v. Parker, supra. 

58. Nettleton v. Grldley, 21 Conn. 
631, 56 Am.D. 378—6 C.J. p 49 note 
77. 

69. Magaziner v. Consumers* Baking 
Co„ 149 N.H, 647, 264 Mass. 4, 42 
A.L.R. 725--Prlce v. Goodenow, 122 


N.B. 173, 232 Mass. 267—^Emerson 
V. Wadman, 122 Mass. 384. 

Judgment by consent not erroneous 
In an action against principal and 
surety on a bond to dissolve an at¬ 
tachment, where, pending action, the 
parties agreed to arbitrate, but sub¬ 
mission to arbitration did not oust 
the court of jurisdiction, judgment 
entered by consent before the award 
was filed in court was not erroneous, 
and could not be reversed by the 
principal defendant on writ of error, 
nor discredited by the sureties when 
action was brought on the bond.— 
Magaziner v. Consumers* Baking Co„ 
149 N.B. 547, 254 Mass. 4, 42 A.L.R. 
725. 

Submission ineffectual 
Under a statute providing that con¬ 
troversies which might be the sub¬ 
ject of a personal action at law or 
of a suit in equity may be sub¬ 
mitted to the decision of one or more 
arbitrators, a submission to arbitra¬ 
tion when an action was pending and 
after the return of the writ into 
court has been held ineffectual.— 
Price V. Goodenow, 122 N.B. 173, 232 
Mass. 267. 


60. Conn.—Nettleton v. Gridley, 21 
Conn. 531, 56 Am.D. 378. 

N.H.—Dinsmore v. Hanson, 48 N.H. 
413. 

61. Snively v. Hill, 26 P. 1024, 46 
Kan. 494—5 C.J. p 50 note 78. 

62. Cal.—Alameda County Water 
Hist. V. Spring Valley Water Co., 
227 P. 953, 67 Cal.App. 633. 

Iowa.—^Ft. Dodge Lumber Co. v. 
Rogosch, 167 N.W. 189, 175 Iowa 
475. 

N.J.—^Wertheim v. Burns Bros., 174 
A. 238, 12 N.J.Misc. 676. 

Wis.—Decker v. Ladish-Stoppenback 
Co., 234 N.W. 355, 203 Wis. 285. 

5 C.J. p 48 note 54. 

Uode of compelling dismissal 

If plaintiff does not voluntarily 
dismiss his case defendant can com¬ 
pel him to do so by a motion set¬ 
ting up the submission or by answer 
in the nature of a plea in abatement 
—^Bowen v. Lazalere, 44 Mo. 383— 
Shawhan v. Baker, 15Q S.W. 1096, 167 
Mo.App. 25. 

63. Decker v. Ladish-Stoppenback 
Co., 234 N.W. 355, 203 Wis. 285— 
5 C.J. p 48 note 55. 

,64* McNulty v. Solley, 95 N.Y. 242. 
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the court will not look beyond the submission.®5 It 
is not essential that anything should be done to 
carry out the agreement,^® nor is it material that 
the arbitrators have not consented to act,^7 and 
their failure or express refusal to undertake the 
arbitration does not revive the action,®^ although 
the agreement to submit is by parol,®® and the filing 
of a motion for a rule enforcing the award does 
not have the effect of reinstating the action for 
any other purpose than that of the motion, and 
does not enable the court to adjudicate on the con¬ 
troversy if the award is vacated.^® Moreover it 
has been held not material whether the submission 
is valid or invalid,and the fact that the submis¬ 
sion is not acknowledged as required by statute does 
not affect the operation of the ruleJ® A discon¬ 
tinuance worked by submission to arbitration is not 
affected by a subsequent revocation of the submis- 
sion.73 

The rule applies alike to statutory and common- 
law submissions,^^ and to suits at law and in equi¬ 
ty,^5 and under codes of procedure.*^® 

The parties may preclude a discontinuance under 
the general rule by an express provision in their 
agreement of submission that it shall not operate 
as a discontinuance of the action; *^7 and where, 
from the agreement for submission or from the acts 
or conduct of the parties, it otherwise appears that 
they did not intend that the cause should be dis¬ 
continued, no discontinuance or dismissal will be 
presumed.'^® Hence, it is very generally held that 


a mere submission to arbitration will not be a dis¬ 
continuance of a pending suit, when by express 
agreement or necessary implication the cause is to 
be retained on the docket until the arbitration is 
perfected by an award,'^® or where it is stipulated 
in the submission that the award shall be entered 
as a judgment of the court.®® Also, where parties 
to an action have entered into an agreement and 
made a rule of court submitting the action to arbi¬ 
trators on whose award judgment is entered, one 
party cannot rescind the rule, nor can plaintiff dis¬ 
continue the action pending the rule.®i 

Pending appeal. Where parties, pending an ap¬ 
peal from a judgment in an action, enter into an 
agreement to arbitrate the matter in dispute in the 
action in which the judgment has been recovered, 
such agreement implies a mutual abandonment of 
all previous proceedings, including the judgment,®® 
and works a discontinuance of the suit rather than 
a mere dismissal of the appeal.®® 

Waiver of discontinuance. Notwithstanding there 
has been a discontinuance of a suit by submission 
thereof to arbitration, a party may waive such dis¬ 
continuance by appearing at the trial of the cause 
and defending it,®^ but the discontinuance has been 
held not waived by an answer to the merits where 
the answer also pleaded the arbitration as a bar 
to the action and a stipulation was entered into 
that the offer of evidence was to be without preju¬ 
dice to the plea in bar.®5 


E. AMENDMENT, MODIFICATION, 

§ 31« Amendment or Modification 

a. In general 

b. Form and requisites 


SETTINO ASIDE AND REVOCATION 
a. In Creneral 

The parties may amend or modify their submission 
prior to the award, but a court cannot modify a submis¬ 
sion made a rule of court without the consent of the) 
parties. 


65. Larkin v. Robbins, 2 Wend.(N. 
T.) 505. 

66. Travelers' Ins. Co. v. Pierce En¬ 
gine Co., 123 N.W. 643, 141 Wis. 
103. 

67. McNulty v. Solley, 95 N.T. 242— 
5 C.J. p 48 note 59. 

66. McNulty v. Solley, supra—5 C. 
J. p 48 note 60. 

69. Ressequie v. Brownson, 4 Barb. 
(N.T.) 541. 

70. Shawhan v. Baker, 150 S.W. 
1096, 167 Mo.App. 25. 

71- Saflae V. Cox, 9 Humplir.CTenn.) 

142—5 C.J. p 48 note 63. 

Actual snbmlsisioii necessary 

However, an agreement to refer a 
pending action to arbitration, which 
goes not name the arbitrators or pro¬ 


vide for their number or manner of 
appointment, does not amount to an 
actual submission and does not oper¬ 
ate as a discontinuance of the action. 
—^Lynch v. Goodwin, 6 S.C. 144. 

72. McNulty v. Solley, 95 N.T. 242. 

73. McNulty v. Solley, supra—Smith 
v. Barse, 2 Hill (N.T.) 387. 

74. McNulty v. Solley, 95 N.T. 242. 

75. Ill.—^Cunningham v. Craig, 53 
Ill. 252. 

Tenn.—Saffle v. Cox, 9 Humphr, 142. 

76. Lorillard v. Philadelphia, etc.. 
Steam Co., 1 N.T.Month.L.Bul. 12. 

77. Buel V. Dewey, 22 How.Pr.(N. 
T.) 342. 

78. Nelson v. Reinhart, 167 P. 690, 
41 Nev. 69. 


79. Me.—^Hearns r. Brown, 67 Me. 
156. 

N.H.—Weare v. Putnam, 56 N.H. 49 
—^Lary v. Goodnow, 48 N.H. 170. 

80. Nelson v. Reinhart, 167 P. 690, 
41 Nev. 69—5 C.J. p 49 note 73. 

81. Allen V. Hickam, 56 S.W. 309, 
156 Mo. 49. 

82. Jones v. Thomas, 97 N.W. 950, 
120 Wis. 274—5 C.J. p 60 note 85. 

83. Muckey v. Pierce, 8 Wis. 307— 
5 C.J. p 51 note 86. 

84. U.S.—^Laflin v. Chicago, eta, R. 
Co., (C.C.Wis.) 34 P. 859. 

N.T.—^People v. Herkimer C. PL, 1 
Wend. 310. 

5 C.J. p 49 note 75. 

85. Decker v. Ladish-Stoppenback 
Co., 234 N.W. 355, 203 Wis. 285. 
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It is competent for the parties to a submission to 
arbitration, at any time previous to the making of 
the award, to amend or modify the submission,86 
and if this is done the amended or modified sub¬ 
mission stands in the place of the original sub¬ 
mission. 8 7 It has been held, however, that a con¬ 
temporaneous parol agreement cannot enlarge a 
written submission to arbitrators.88 

By court. A submission made a rule of court 
cannot be amended or modified by the court with¬ 
out the consent of the parties.89 

b. Form and Eeauisites 

Except where it couid not originally have been made 
by parol, a submission may usually be modified orally; 
but the modification of a statutory submission must be in 
accordance with the requirements as to the original sub¬ 
mission. 

Except where the submission itself could not have 
been made by parol,60 a submission may generally 
be amended or modified by parol, even though it is 
under seal.8i 

Statutory submissions. Where the submission is 
under the statutes providing for the entry of judg¬ 
ment on the award, any alteration in the submis¬ 
sion must comply with the statutory requirement as 
to an original submission, in order to enable the 
court to enter judgment on the award.82 

§ 32. Revoking or Setting Aside Submission 

The revocation of an arbitration agreement or sub¬ 
mission may and must be either express or implied. 


Generally the revocation of an arbitration agree¬ 
ment or submission can be eifected only by an ex¬ 
press revocation or revocation in fact by act of 
the parties, or an implied revocation or revocation 
in law.23 

§ 33 —_ By Act of Parties 

a. In general 

b. Who may revoke 

c. After, or immediately preceding, 

award 

d. Submission made rule of court 

e. Agreements making arbitration of fu¬ 

ture disputes 8. condition precedent 

to suit 

f. Statutory provisions 

g. Requisites and sufficiency of revoca¬ 

tion 

h. Waiver of revocatio: 
a. In Greneral 

Generally either party may revoke a common law sub¬ 
mission prior to an award, notwithstanding an agreement 
not to revoke. 

Although the rule has Jii times been severely 
criticized,9 and it has been said that the more 
recent cases indicate a settled purpose on the part 
of the courts to confine the strict common-law rule 
of revocation to cases falling clearly within it,65 
the general rule is well settled that either party 
can revoke a common-law submission to arbitration 
at any time before an award has been made,® 8 and 


86. Wilkinson v. Prichard, 123 N.W. 
964, 145 Iowa 65, Ann.Cas.l912A 
1259—5 C.J. p 52 note 98. 

Extension of time for making award 
see infra § 51. 

Substitution of arbitrators see infra 
§ 44. 

87. George v. Farr, 46 N.H. 171— 
5 C.J. p 52 note 99. 

88. Palmer v. Green, 6 Conn. 14. 

89. Lazell v. Houghton, 32 Vt. 579— 
5 C.J. p 52 note 5. 

80. French v. New, 28 N.Y. 147, 2 
Abb.Dec. 209, reversing 20 Barb. 
481—^French v. Power, 58 How.Pr. 
(N.Y.) 889, 

81. Nashua, etc., R. Corp. v. Boston, 
etc., R. Corp., 31 N.E. 1060, 157 
Mass. 268—5 C.J. p 52 note 3. 

82. Conway v. Roth, 166 N.Y.S. 182, 
179 App.Div. 108—5 C.J. p 52 
note 2. 

Waiver of restriction in submission 
Parties to a statutory arbitration 
have no power to make a waiver of 
their right to require the arbitrators 
to keep within the limits of the writ¬ 
ten submission, and thus confer pow¬ 
er and Jurisdietion on arbitrators 


over subject matter which they do 

not have under the written submis¬ 
sion.—Conway v. Roth, 166 N.Y.S, 

182, 179 App,Div. 108. 

Necessity for reacknowledgment 
where submission extended to cov¬ 
er other matters see supra § 25. 

93. U.S.—Standard Chemical & Oil 
Co, v. N. P. Sloan Co., (C.C.AAla.) 
268 F. 225. 

Iowa.—^Ames Canning Co. v. Dexter 
Seed Co., 190 N.W. 167, 195 Iowa 
1285. 

Kan.—^Dolman v. Board of Com'is of 
Kingman County, 226 P. 240, 116 
Kan. 201. 

•V7.Va.—^Morrison Department Store 
Co. V. Lewis, 122 S.B. 747, 96 W. 
Va. 277. 

5 C.J. P 53 notes 7-9. 

94. Ky.—Jones v. Jones, 16 S.W.(2d) 
503, 229 Ky. 71. 

Wash,—^Martin v. Vansant, 168 P. 
990, 99 Wash, 106, Ann.Cas.l918D 
1147. 

5 C.J, p 53 note 12. 

95. Martin v. Vansant, supra. 

96. Cal.—Christenson v. Cudahy 
Packing Co., 247 P. 207, 198 Cal, 
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$S5—Willis Finance & Construc¬ 
tion Co. V. Porter, 263 P. 842, 88 
CaLApp. 523. 

Conn.—First Ecclesiastical Soc. of 
New Britain v, Besse, 119 A. 903, 
98 Conn. 616. 

Del.—^Electrical Research Products v. 
Vitaphone Corporation, 171 A. 738, 
20 DeLCh. 417, reversing Vitaphone 
Corporation v. Electrical Research 
Products, 166 A. 255, 19 DeLCh. 
247, affirmed 167 A. 845, 19 DeLCh. 
354. 

Ind.—Grand Rapids & I. R. Co. v. 
Jaqua, 115 N.E. 73, 66 Ind.App. 113. 

Iowa.—^Ames Canning Co. v. Dexter 
Seed Co., 190 N.W. 167, 195 Iowa 
1285, 

Kan.—^Dolman v. Board of Com’rs of 
Kingman County, 226 P. 240, 116 
Kan. 201. 

Ky.—Jones v. Jones, 16 S.W.(2d) 503, 
229 Ky. 71. 

N.J.—Goerke Kirch Co. v. Goerke 
Kirch Holding Co., 176 A. 902, 118 
N.J.Eq. 1. 

Ohio.—Shafer v. Metro-Goldwyn- 

Mayer Distributing Corporation, 
172 N.B. 689, 36 Ohio App. 81— 
Polk V. Cleveland Ry. Co., 151 N.E. 
808, 20 Ohio App. 317. 
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the only remedy of the party aggrieved is an action 
on a breach of the agreement to submit, to recover 
damages, if any, caused by the revocation of the 
other party.^7 xhe reason why the agreement was 
revocable under common law was, not that arbi¬ 
tration was not favored by it as tending to end 
litigation, and not for want of consideration, as 
the ending of litigation was strong consideration, 
but because of that principle of law that parties 
could not, by agreement, oust the courts of juris¬ 
diction assigned them by law, and could not debar 
themselves from appealing to the law and tribunals 
of the land.3S 

The general rule is applicable whether the sub¬ 
mission is by parol or by specialty.^ Also, it is 
immaterial that the submission contains a provi¬ 
sion that it might be made a rule of court,^ or 
that the arbitration may proceed ex parte if either 
party neglects to appear,^ or that on the failure of 
one of the parties to appoint his arbitrator the other 
might make an appointment for the one in default,^ 
or that the arbitrators, before signing the award, 
have individually communicated to strangers their 
respective views,5 or that the motives actuating 
the parties revoking the submission may have been 
improper.® 

Effect of agreement not to revoke. An agree¬ 
ment, in a submission to arbitrate, that it shall be 
irrevocable does not destroy its revocability.'^ This 
is true although by the terms of the submission the 

Pa.—Norristown v. Norristown R, 

Co., 9 Pa.Co. 98. 

Va .—Big Vein Pocahontas Co. v. 

Browning, 120 S.E. 247, 137 Va. 34. 

Wash.—Wagner v. Peshastin Lumher 
Co., 270 P. 1032, 149 Wash. 328— 

Martin v. Vansant, 168 P, 990, 99 
Wash. 106, Ann.Cas.l918D 1147— 

Dickie Mfg. Co. v. Sound Construc¬ 
tion & Engineering Co., 159 P. 129, 

92 Wash. 316. 

W.Va.—Kohlsaat v. Main Island 
Creek Coal Co., 112 S.E. 213, 90 
W.Va 656. 

5 C.J. p 53 note 10. 

97. Ky.—Jones v. Jones, 16 S.W.(2d) 

503, 229 Ky. 71. 

Wash.—^Martin v. Vansant, 168 P. 

990, 99 Wash. 106, Ann.Cas.l9I8D 
1147. 

5 C.J. p 53 note 11. 

Liability for damages and amount 
thereof see infra § 36. 

96. DeL—^Electrical Research Prod¬ 
ucts V. Vitaphone Corporation, 171 
A. 738, 20 DeLCh. 417, reversing 
Vitaphone Corporation v. Electrical 
Research Products, 166 A. 255, 19 
DeLCh. 247, affirmed 167 A. 845, 19 
Del.Ch. 354. 

Ky.—^Jones v. Jones* 16 S,W.(2d) 503, 

229 Ky. 71, 


party seeking to revoke expressly abandoned such 
right for a valuable consideration.® Such stipula¬ 
tions, like other executory agreements, if broken, 
simply leave the other party to seek redress by ac¬ 
tion for damages.® 

Effect of existence of valuable consideration. 
The general rule as to the right to revoke a com¬ 
mon-law submission to arbitration is sometimes lim¬ 
ited to cases involving a naked power to refer a 
subject of controversy to arbitration,and it is 
held that, where an agreement partakes of the na¬ 
ture of a contract whereby important rights are 
gained and lost reciprocally, and the submission is 
the moving consideration of these acts, the submis¬ 
sion can be revoked only by mutual consent.^! Such 
agreements and compromises, it is said, should be 
faithfully adhered to, unless there has been fraud, 
corruption, or gross misbehavior by the arbitra- 
tors.i2 

In other jurisdictions where the question has 
arisen this distinction has been denied. The fact 
that the party seeking to revoke received a valua¬ 
ble consideration for his agreement to submit is 
held not to take the case out of the operation of 
the general rule.^® 

Restoration of status quo. Where parties have 
accepted the benefits of a preliminary agreement 
of the arbitrators, they are in no position to re¬ 
voke the submission without offering to restore 
whatever they have obtained.^^ 

Creek Coal Co., 112 S.E. 213, 90 W. 
Va. 656. 

5 C.J. p 54 note 23. 

8. Thomas W. Finucane Co. v. Roch¬ 
ester Bd. of Education, 82 N.E. 737, 
190 N.T. 76. 

9. Thomas W. Finucane Co. v. Roch¬ 
ester Bd. of Education, suprar— 
People V. Nash, 18 N.E. 630, 111 
N.T. 310, 7 Am.S.R. 747, 2 L.R.A. 
180. 

10. Bashford v. West Miami Land 
Co., 145 A 678, 295 Pa. 660—5 C. 
J. p 56 note 44. 

11. Ark.—^Insurance Co. of North 
America v. Kempner, 200 S.W. 986, 
132 Ark. 215. 

Pa.—Bashford v. West Miami Land 
Co., 145 A. 678, 295 Pa. 560. 

5 C.J. p 56 note 45. 

19, Zehner v. Lehigh Coal, etc., Co., 
41 A. 464, 187 Pa. 487, 67 Am.S.R. 
586. 

13. People v. Nash, 18 N.E. 630, 111 
N.T. 310, 7 Am.S.R. 747, 2 L.R.A 
180—5 C.J. p 56 note 47. 

V. Dexter 

Seed Co., 190 N.W. 167, 195 Iowa 
1285. 


Va—^Big Vein Pocahontas Co. v. 

Browning, 120 S.E. 247, 137 Va. 34. 
Wash.—^Martin v. Vansant, 168 P. 
990, 99 Wash. 106, Ann.Cas.l918D 
1147. 

5 C.J. p 53 note 12 [b], p 54 note 13. 

99. Power V. Power, 7 Watts (Pa.) 
205. 

1. Jones V. Harris, 59 Miss. 214— 
5 C.J. p 54 note 15. 

2. Huston V, Clark, 12 Phila.(Pa.) 
383, 9 Wkly.N.C. 316—5 C.J. p 54 
note 17. 

3. Kohlsaat v. Main Island Creek 
Coal Co., 112 S.B. 213, 90 W.Va. 
656—5 C.J. p 54 note 19. 

4. Kohlsaat v. Main Island Creek 
Coal Co., supra—5 <3.J. p 64 note 
20 . 

5. Butler v. Oreene, 68 N.W. 496, 49 
Neb. 280, 286. 

6 People V. Nash, 18 N.T.Civ.Proc. 
301, affirmed 18 N.E. 630, 111 N.T. 
310, 16 N.T.Civ.Proc. 83, 7 Am.S.R. 
747, 2 L.R.A 180. 

7. Ohio.—Shafer v. Metro-Goldwyn- 
Mayer Distributing Corporation, 
172 N.E. 689, 36 Ohio App. 31. 
W.Va.—Kohlsaat v. Main Island 
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b. Wbo May Bevokd 

The revocation of an arbitration agreement or sub¬ 
mission may and must be made either by a party or his 
authorized agent. 

The revocation must be made by one of the par¬ 
ties or his authorized agent^s a party to the sub¬ 
mission may revoke the same, although the submis¬ 
sion was made by his attorney with authority, 
but if the revocation is sought to be made by an 
agent he must have authority to do so.^*^ 

Where several persons as parties of the one part 
join in a submission ^t has been stated that any 
one of such persons may revoke the submission, 
although there is authority to the contrary.^® 

c. After, or Immediately Preceding, Award 

After, or Immediately preceding, a final award, neither 
party can revoke the submission to arbitration. 

After a final award has been made and published 
neither party can revoke the submission without 
the consent of the other.^O The right to revoke 
is deemed to be waived.^l Likewise, after a first 
award of arbitrators has been vacated and the 
case resubmitted, the submission cannot be revoked 
by one of the parties without the consent of the 
other party and an order of court,22 and where the 
award is, by agreement of the parties, sent back 
to the arbitrator for the correction of an error, 
it has been held that the entire submission could 
not be revoked.23 

Communication of award. A submission to ar¬ 
bitration cannot be revoked after an award has 
been made, although not communicated to the par- 


§ 33 

ties, unless the submission requires that the deci¬ 
sion be communicated to the parties.^^ 

Arbitrators about to render decision, A party de¬ 
manding arbitration has been held to have no right 
to revoke the submission after the arbitrators had 
considered all the matters referred to them and 
were about to render their decision,25 especially 
where he has become aware of what the decision 
will be.23 

d. Submission Made Eule of Court 

A submission made a rule of court cannot be revoked 
without leave of court, the granting of which is within 
the court's discretion. 

Although a party is within his rights in revoking 
a submission not made a rule of court until after 
such revocation,27 generally, where a submission 
has been made a rule of court, it cannot be re¬ 
voked without leave of court^s 

Discretion of court The granting of leave to 
revoke does not depend upon the caprice or desire 
of either or both of the parties, but rests within 
the sound discretion of the court.23 

e. Agreements Making Arbitration of Future 

Disputes a Condition Precedent to Suit 

Agreements requiring the arbitration of future dis¬ 
putes as to particular matters before bringing suit are not 
revocable. 

If the parties agree that any issue that in future 
may arise as to a specific point, such as valuation, 
quality, damage, and the like, shall be determined 
by arbitration, before suit shall be brought, such 
agreement, unlike a general submission, is not rev¬ 
ocable by act of the parties.^® Each of the par- 
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15. Richards v. Attleborough Nat 
Bank, 19 N.R 353, 148 Mass. 187, 
1 L.R.A. 781—5 C.J. p 57 note 56. 

16. Coleman v. Grubb, 23 Pa. 333. 

17. Madison Ins. Co. v. Griffin, 3 Ind. 
277—5 C.J. p 57 note 68. 

18. Brown v. Leavitt, 26 Me. 251— 
5 C.J. p 57 note 59. 

19. N.J.—Freeborn v. Denman, 8 N. 
J.Law 116, 

N.T.—^Robertson v. McNiel, 12 Wend. 
578. 

5 C.J. p 57 note 60. 

2a Kaplan v. Bagrier, 12 Pa.Dist & 
Co. 693—5 C.J. p 56 note 62. 

21. Connecticut P. Ins. Co. v. O’Fal¬ 
lon, 69 N.W. 118, 49 Neb. 740. 

22. McCann v. Alaska Lumber Co., 
128 P. 663, 71 Wash. 331, 43 L.R. 
A.(N.S.) 711. 

23. McGheehen v. Duffield, 5 Pa. 497. 

24. Hano v. Isaac H, Blanchard Co., 
199 N.Y.S. 227. 


25. Pittsburgh Union Stock Yards 
Co. V. Pittsburgh Joint Stock Yards 
Co., 163 A. 668, 309 Pa, 314. 

26. Ernst v. McDowell, 11 Ohio N. 
P.(N.S.) 145—5 C.J, p 55 note 42. 

27. Willis Finance & Construction 
Co. V. Porter, 263 P. 842, 88 Cal. 
App. 523. 

28. U.S,—Hastings v. Jones, (C.C.A. 
Ill.) 18 P,(2d) 833, certiorari de¬ 
nied 48 S.Ct 85. 275 U.S. 547, 72 
L.Ed. 419, 

Pa.—Lance v. Lumber Co., 8 Pa,Co. 
142. 

5 C.J. p 64 note 26. 

Reasons for role 

(1) The submission of a cause by 
rule of court necessarily means that 
the cause is entered upon the docket 
of that court, is within the jurisdic¬ 
tion of that court, and under the 
control and direction of that court 
so far, at least, as procedure is con¬ 
cerned.—Clark V. Clark, 89 A. 454, 
111 Me. 416. 


I (2) The object of making a sub¬ 
mission a rule of court, it is said, 

I is to place the parties in such a po¬ 
sition that either may compel the 
other to make a final settlement of 
the dispute.—^Bray v. English, 1 
Conn. 498. 

29. Heritage v. State, 88 N.E. 114, 
43 Ind.App. 595. 

3a Minn,—^Abramow’itz v. Continen¬ 
tal Ins. Co., 212 N.W. 449, 170 
Minn. 215. 

Va.—^Big Vein Pocahontas Co. v. 

Browning. 120 S.E. 247, 187 Va. 84. 
5 C.J. p 56 note 49. 

Condition precedent to action 
Arbitrators being by agreement in 
a contract empowered to render a 
decision, which is 'ffinal and binding, 
without right of appeal,” the decision 
is not a mere condition precedent to 
action on the contract, relative to 
the revocability of the agreement— 
Big Vein Pocahontas Co. v. Brown¬ 
ing, 120 S.E. 247,. 137 Va. 34. 
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ties is bound to do all that is reasonably within 
his power to carry it into effect and must continue 
to act until he puts the opposite party in the wrong 
or makes it manifest that no suitable arbitrator can 
be obtained to do the service within a reasonable 
time.3i 

f. Statutory Provisions 

The common-law power of the parties to revoke may 
be modified or abrogated by statutory provisions relating 
either to common-law or statutory arbitration agreements 
or submissions. 

The common-law power of revocation may be 
modified or abrogated by statutes making statutory 
arbitration agreements or submissions irrevocable, 
or relating to all submissions whether at common 
law or under the statutes.33 Indeed, submissions 
under statutes providing for the entry of judgment 
on the award are sometimes held not revocable after 
the arbitrators have been sworn and entered on the 


hearing, although the statutes contain no express 
provision prohibiting the revocation of the submis- 
sion.54 

A statute making irrevocable agreements for ar¬ 
bitration of disputes in existence at the time the 
agreement is made has no application to agreements 
to arbitrate future disputes.^5 

g. Eeauisites and Sufficiency of Eevocation 

An express revocation must be of equal dignity with 
the submission, there must be some act or instrumen- 
showing a positive and unconditional Intention to re¬ 
voke, and the arbitrators must be given notice of the 
revocation before an award is made. 

An express revocation of a submission must be 
of equal dignity with the submission.36 Thus a 
submission under seal can be revoked only by a 
writing under seal,37 and a submission in writing 
by a revocation in writing.38 While it has been 
held that a common-law submission can be revoked 


31. Ga.—^Parsons v. Ambos, 48 S.E. 
698, 121 Ga. 98. 

Mass.—^Hood v. Hartshorn, 100 Mass. 
117, 1 Am.R. 89. 

32. Dickie Mfgr. Co. t. Sound Con¬ 
struction & Engineering Co., 159 
P. 129, 92 Wash. 316. 

Agreement to submit 
Under a statute abolishing com¬ 
mon-law arbitrations and making 
statutory arbitration agreements ir¬ 
revocable, a party to a contract em¬ 
bodying an arbitration agreement 
may not revoke such clause of the 
contract after disputes arise between 
the parties.—State v. Everett, 258 P. 
486, 144 Wash. 692. 

In Iowa, a statute declaring that 
neither party can revoke a submis¬ 
sion to arbitration, relates only to 
agreements made under the preced¬ 
ing sections of the act, providing 
that a judgment may be entered on 
the award, and does not forbid the 
revocation of an agreement to arbi¬ 
trate which does not stipulate for 
Judgment or otherwise comply with 
the provisions of the act.—In re 
Ames-Farmer Canning Co., 179 N.W. 
105, 190 Iowa 1259—5 C.J. p 56 note 
51 [a]. 

53. In Illinois, under Arbitrations 
a.nd Awards Act § 3, providing that 
i submission shall, unless a contrary 
intention is expressed, be irrevocable, 
the common-law rule has been held 
to he modified.—Cocalis v. Nazlides, 
L39 ]Sr.B. 95, 308 Ill. 152-—White 
Sagle Laundry Co. v. Slawek, 129 N. 
S. 763, 296 Ill. 240—Lockett v. 

Thorne, 221 Ill.App. 621. 

:n Hew Tork 

(1) Under Arbitration L. | 2, par- 
lies have no right to revoke an agree- 
nent to arbitrate or a submission to 
irbitration at any time, except upon 


such grounds as exist at law or in 
equity for the revocation of any con¬ 
tract.—Gilbert v. Burnstine, 237 N. 
Y.S. 171, 135 Misc. 305, affirmed 241 
N.T.S. 54, 229 App.Div. 170, reversed 
on other grounds 174 N.B. 706, 255 
N.T. 348, 73 A.L.R. 1453. 

(2) "‘But neither the agreement to 
arbitrate nor the submission is self- 
executory. A party to an arbitration 
agreement may break his contract 
A remedy is provided in case of his 
default by Arbitration Law, § 3. A 
party aggrieved by the failure, neg¬ 
lect or refusal of another to per¬ 
form, either under a contract or a 
submission providing for arbitration, 
may petition the Supreme Court for 
an order directing that the arbitra¬ 
tion proceed. On such an application, 
the other party may put in issue (a) 
the making of the contract to arbi¬ 
trate the questions sought to be sub¬ 
mitted to arbitration, or (b) the sub¬ 
mission of such questions to arbitra¬ 
tion, or (c) the failure to comply 
therewith. If the making of the con¬ 
tract or the submission or the de¬ 
fault be in issue, the issue thus 
joined shall he tried. A jury trial 
may he demanded. It is only when 
it is found by the court that a writ¬ 
ten contract of arbitration has been 
made or a submission has been en¬ 
tered into, in the arbitration, and 
that a party is in default in the 
performance thereof, that the court 
will order the parties to the contract 
or submission to proceed with the 
arbitration in accordance with the 
terms thereof. . . . True, the con¬ 
tract and the submission are irrevo¬ 
cable, but the terms of the contract 
and of the submission are open to 
judicial inquiry. . . , Repudiation 
by one party of the contract to ar¬ 
bitrate does not, therefore, leave the 

176 


other party in position to proceed 
without the sanction of the court.”— 
Bullard v. Morgan H. Grace Co., 148 
N.E. 559, 561, 240 N.T. 388, affirming 
206 N.Y.S. 336, 210 App.Div. 476. 

(3) The arbitration statute making 
arbitration agreements valid and ir¬ 
revocable has been held to apply to 
an agreement to arbitrate In a for¬ 
eign jurisdiction.—Gilbert v. Burn¬ 
stine, supra. 

(4) For earlier New York cases see 
5 C.J. p 56 note 61 [b], 

34. Bash V. Christian, 84 Ind. ISO— 
5 C.J. p 56 note 48. 

35- Johnson v. Brinkerhoff, (Utah) 
57 P.(2d) 1132. 

36. Or.—^Lesser v. Pallay, 188 P. 718, 
96 Or. 142. 

W.Va.—Morrison Department Store 
Co. V. Lewis, 122 S.E. 747, 96 W. 
Va. 277. 

5 C.J. p 57 note 61. 

37- Or.—Lesser v. Pallay, 188 P. 718, 
96 Or. 142. 

W.Va.—^Morrison Department Store 
Co. V. Lewis, 122 S.E. 747, 96 W. 
Va. 277. 

5 C.J. p 57 note 61. 

Implied assumption of obligations 
contained in lease under seal 
That a lease is under seal does 
not convert implied assumption, by 
the grantee of the estate of the 
lessee, to carry out obligations con¬ 
tained in the lease, into a written 
agreement under seal, so as to re¬ 
quire seal to a revocation by the 
grantee of an arbitration agreement 
in the lease.—^Big Vein Pocahontas 
Co. V. Browning, 120 S.E. 247, 137 Va. 
34. 

33, Lesser v. Pallay, 188 P. 718, 96 
Or. 142—5 C.J. p 57 note 62. 
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only in writing,39 it has also been held that an oral 
submission may be orally revoked.^® 

Revocation of a submission is a question of the 
intention of the parties, but it need not conform 
to any particular formality.‘^i It is sufficient if 
enough appears to show an intention to revoke, 
although it is not declared in terms that the party 
revokes the submission there must be some 

act or instrument ^3 clearly showing an intention to 
revoke,which is positive and unconditional.'^5 

Notice to arbitrators. To render an express rev¬ 
ocation effective, notice thereof must be given to 
the arbitrator or arbitrators^® before the award 
has been agreed on.^^ Merely writing and signing 
a revocation is an incomplete act, and insufficient 
fully to effect the purpose.'^® 

h. Waiver of Revocation 

A revocation of submission to arbitration may be 
waived. 

A party who has revoked the submission may by 
his subsequent conduct waive the revocation.'^ 9 

§ 34 , — By Operation of Law 

a. In general 

b. Destruction or end of subject matter 

c. Death or lunacy of party 

d. Death or refusal of arbitrator to act 

e. Institution of suit 

f. Marriage of female party 

g. Bankruptcy of party 


a. In General 

An implied revocation or revocation by operation of 
law may arise by reason of some event or act occurring 
or committed after the submission which necessarily puts 
an end to proceedings thereunder. 

An implied revocation, or revocation in law, may 
arise from the legal effect and necessary conse¬ 
quences of some intervening event or act occurring 
or committed after the submission which necessarily 
puts an end to or makes further proceedings there¬ 
under impossible.®® 

b. Destruction or End of Subject Matter 

The total destruction of the subject matcer operates 
to revoke the submission. 

The total destruction or final end of the subject 
matter will operate to revoke a submission with re¬ 
spect to it®i 

c. Death or Lunacy of Party 

Except where the submission is a statutory one, it is 
generally held that the death or insanity of a party re¬ 
vokes the submission, although there Is some question as 
to whether the death or insanity of one of several parties 
has such effect. 

As a submission to arbitration confers no more 
than a naked power, the death, before award, of a 
party to a common-law submission has the effect 
of a revocation of the submission, by operation of 
law,® 3 unless there is an explicit stipulation that 
the submission shall survive or shall not be revoked 
by the death of either of the parties.®3 This rule, 
however, does not apply where the personal repre- 


29. Hano v. Isaac H. Blanchard Co.,! 
199 N.T.S. 227. 

40. N.H.—^Dexter v. Young, 40 N.H. 
130. 

Vt—Sutton V. Tyrrell, 10 Vt. 91. 

41. Ernst v. McDowell, 11 Ohio N. 
P.(N*.S.) 145—5 C.J. p 57 note 64. 

42. Ala.—^Mason v. Bullock, 60 So. 
432, 6 Ala.App. 141. 

N.T.—^Frets V. Frets, 1 Cow. 335. 

5 C.J. p 58 note 66. 

43. Morrison Department Store Co. 
V. Lewis, 122 S.E. 747, 96 W.Va. 
277. 

Mere unexpressed intention to re¬ 
voke is insufficient.—^Morrison De¬ 
partment Store Co. v. Lewis, 122 S. 
E. 747, 96 W.Va. 277. 

44. N.T.—Everett v. Brown, 198 N. 
Y.S. 462, 120 Misc. 349. 

W.Va.—^Morrison Department Store 
Co. v. Lewis, 122 S.E. 747, 96 W. 
Va. 277. 

5 C.J. p 57 note 65. 

45. Grand Rapids & I. R. Co. v. 
Jaqua, 115 N.E. 73, 66 Ind.App. 113 
—5 C.J. p 58 note 72. 

6 O.J.S.—12 


Mere expression of regret over 
failure of arbitration cannot be con¬ 
strued to be a positive revocation.— 
Grand Rapids & I. R. Co. v. Jaqua, 
115 N.E. 73, 66 Ind.App. 113. 

46. U.S.—Standard Chemical & Oil 
Co, V. N. P. Sloan Co., (C.C.A.Ala.) 
268 F. 225. 

Ind.—Grand Rapids & I. R. Co. v. 

Jaqua, 115 N.E. 73, 66 Ind.App, 113. 
Ohio,—Ernst v. McDowell, 11 Ohio 
N.P.(N.S.) 145. 

—Morrison Department Store 
Co, V. Lewis, 122 S.B. 747, 96 W. 
Va, 277. 

5 C.J. p 5S note 73. 

47. Ernst v. McDowell, 11 Ohio N. I 
P.(N.S.) 145—5 C.J. p 58 note 75. 

48. Me.—Brown v. Leavitt, 26 Me. 
251. 

N.T.—Allen v. Watson, 16 Johns. 205. 

49. Seely v. Felton, 63 Ill, 101—5 
C.J. p 62 note 30. 

50. Kan.—Dolman v. Board of 

Com’rs of Kingman County, 226 P. 
240, 116 Kan. 201. 

W.Va.—Morrison Department Store 
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Co. V. Lewis, 122 S.E. 747, 96 W. 
Va. 277. 

5 C.J. p 58 note 76. 

51. Williams v. Branning Mfg. Co„ 
68 S.E. 902. 153 N.C. 7, 138 Am.S. 
R. 637, 31 L.R.A.(N.S.) 679, 21 Ann. 
Cas. 954—5 C.J. p 5S note 77. 

58. Aldrich v. Aldrich, 260 IlhApp. 
333—5 C.J. p 58 note 78. 

53. Aldrich v. Aldrich, supra—5 C-J. 
p 59 notes 79-81. 

A stipulation that the agreement 
shall bind the heirs, executors, ad¬ 
ministrators, or successors of the par¬ 
ties has been held not to have the ef¬ 
fect of a provision that the arbitra¬ 
tion should survive the death of a 
party.—Aldrich v. Aldrich, 260 Ill. 
App. 333. 

Omission intentional 

The omission of the usual provision 
that an award may be delivered to 
the personal representatives of the 
parties may be deemed intentional, 
where the agreement was prepared by 
the party, who was an attorney, and 
by his counsel.—^Aldrich v. Aldrich, 
.260 Ill.App. 333. 
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entatives voluntarily come in and proceed with the 
.rbitration.54 Moreover, where there are several 
larties to the submission on one side, it has been 
aid to be extremely questionable whether the death 
>f one of such parties revokes the submission; 55 
ind it has been held that the surviving parties may 
:ontinue the arbitration by consent so as to render 
in award binding between them.55 Where, how- 
iver, the surviving party does not participate in the 
)roceedings after the death of the other party he 
ioes not waive his right to urge the revocation be- 
:ause he does not raise that point until after the 
iward is made.57 

Lunacy of party. The lunacy of a party to a 
jubmission will, it seems, operate to revoke the 

5ubmission.5S 

Statutory submission. It is generally held that 
he death of a party to a statutory submission will 
not revoke the submission if the cause of action 
survives,®^ and a fortiori the death of a party after 
the award is made does not affect the award.®® 

d. Death or Eefusal of Arbitrator to Act 

The death of an arbftratop op his refusal to act may 
operate as a revocation of a submission, unless there is a 
provision preventing it. 

Where a submission to arbitration, or the stat¬ 
ute under which a submission is made, makes no 
provision for filling vacancies, the occurrence of a 
vacancy, by reason of the death of one of the ar¬ 
bitrators or of a sole arbitrator, revokes the sub- 
mission.51 This is true for the reason that the 
validity and effect of such agreements depend upon 
the consent of the parties at the time of the con¬ 
tract. The courts have no power to order a resub¬ 
mission, where the contract itself makes no provi¬ 
sion therefor.52 Where the submission is under a 


rule of court, the proper course is to apply to the 
court for a rescission of the rule.®® 

Refusal to act The refusal of an arbitrator to 
proceed with the arbitration operates as a revoca¬ 
tion of the submission,®^ and, where arbitrators 
have declined to act and their resignation has been 
accepted by the parties, the submission is thereby 
revoked.®® 

e. Institution of Suit 

Generally the institution of a suit covering the same 
subject matter as that submitted to arbitration revokes 
the submission. 

While there is authority to the contrary,®® it is 
generally held that the institution of a suit, before 
award, by one of the parties, the cause of action 
being the same subject matter as that submitted to 
arbitration, revokes, by implication of law, the 
agreement to arbitrate.®7 However, the institution 
of suit has no such effect, unless the action covers 
the subject matter submitted;®® and, until a com¬ 
plaint has been filed by a party to the submission, 
an adverse party has no legal notice of the cause 
of action, and the arbitrators may proceed with the 
arbitration and render their award, although a 
summons has been issued.®® 

Co7itinuance of pending action. Where a submis¬ 
sion involves a controversy on which an action is 
pending, it is not revoked by entering the action on 
the docket and obtaining a continuance.7® 

f. Marriage of Female Party 

At common law, the marriage of a female party has 
the effect of revoking the submission. 

At common law the marriage of a feme sole, a 
party to a submission, would have the effect of re¬ 
voking the submission,71 but, under the married wo- 


54r Grimm v- Sarmiento, 2 Pa.Co. 
484, 18 Phila. 307. 

55. Aldrich v. Aldrich, 260 IlLApp. 

333—5 C,J. p 59 note 82. 
lleatlL of cestm QLue trust 
Where the proceedings were be¬ 
tween a trustee and cestui que trust 
on one side and a third person on the 
other it has been held that the death 
of the cestui prior to the award re¬ 
vokes the arbitration.—Aldrich v. 
Aldrich, 260 IlLApp. 333. 

66. Emerson v. TJdall, 8 Vt. 857, 

67. Aldrich v. Aldrich, 260 IlLApp. 
333. 

58. Williams v. Branning Mfg. Co., 
68 S.E. 902, 153 N.C. 7, 138 Am.S.R. 
637, 31 L.R.A(N.S.) 679, 21 Ann. 
Cas. 954. 

59. Grimm v. Sarmiento, 2 Pa,Co. 
484, IS Phila. 307—5 C.J. p 59 note 
85. 


60. Baker v. Crockett, Hard. (Ky.) 
388. 

61. Backus-Brooks Co. v. Northern 
Pac. By. Co., (C.C.AMinn.) 21 P. 
(2d) 4, certiorari denied 48 S.Ct. 
120, 275 U.S. 562, 72 L.Ed. 427—5 
C.J. p 60 note 89. 

62. Ga.—^Parsons v. Ambos, 48 S.B. 
696, 121 Ga. 98. 

Pa.—^Wolf V, Augustine, 87 A. 574, 
181 Pa. 576. 

63. Wilson v. Cross, 7 Watts (Pa.) 
495—^Huggins v. Neill, 2 Pa.Super. 
103, 38 Wkly.N.C. 467. 

64. Morrison Department Store Co. 
V. Lewis, 122 S.B. 747, 96 W.Va. 277 
—5 C.J. p 60 note 92. 

65. Relyea v. Ramsay, 2 Wend.(N. 
Y.) 602. 

6& Knaus V. Jenkins, 40 N.J.Law 
288, 29 Am.R 237—5 C.J. p 58 note 
67. 


I Under the New York statute abro¬ 
gating the right to revoke a submis¬ 
sion to arbitration, the institution of 
a suit has been held not to constitute 
a revocation of the submission.— 
Everett v. Brown, 198 N.T.S. 462, 120 
Misc. 349—5 C.J. p 58 note 67 [a]. 

67. Ala,—^Bullock v. Mason, 69 So, 
882, 194 Ala. 663. 

Ky.—Jones v. Jones, 16 S.W.(2d) 503, 
229 Ky. 71. 

5 C.J. p 58 note 68. 

68. Williams v. Branning Mfg. Co., 
68 S.E. 902, 158 N.C. 7, 138 Am.S.R. 
637, 31 L.R.A.(N.S.) 679, 21 Ann. 
Cas. 954. 

69. Williams v. Branning Mfg. Co„ 
supra. 

TO. Sutton V. TyrrelL 10 Vt. 91. 

71, Morrison Department Store Co. 
V. Lewis, 122 S.B. 747, 96 W.Va. 277 
—5 C.J. p 60 note 99* 


178 



6 C.J.S. 


ARBITRATION AND AWARD 


men’s acts so generally in force at the present time, 
it is doubtful whether the marriage of a feme sole 
would w'ork a revocation of the submission. 

g. Bankruptcy of Party- 

While bankruptcy of one party may entitle the other 
party or the trustee In bankruptcy to revoke, it will not, 
of itself, operate as a revocation. 

While bankruptcy of one of the parties to a sub¬ 
mission does not of itself revoke the submission,72 
where parties have agreed to submission for arbi¬ 
tration and one of them is adjudicated a bankrupt 
before the hearing, the other party or the trustee 
in bankruptcy may revoke the submission,73 but 
where the parties thereafter proceed with the ar¬ 
bitration the right of revocation is waived.74 

§ 35. - By Court 

Where the submission is made by rule of court, the 
court may, with or without the consent of the parties, set 
it aside. 

Where a submission to arbitration is made by rule 
of court, the court may set aside the submission ei¬ 
ther for good cause appearing to itself, although 
neither party requests it, or on motion of either 
party, on good cause shown.75 Hence, the court 
may, if the parties or the referees should delay pro¬ 
ceedings unreasonably, rescind the rule and order 
the cause tried by jury.76 Also, the court may set 
aside a submission and strike it from the record 
where arbitrators have failed to act within the time 

limited in the submission.77 

§ 36 . — Effect of Revocation 

a. In general 

b. Liability for damages 


§ 3$ 

a. In General 

The revocation of a submission renders It of no effect 
and vitiates any further proceedings thereunder. 

The revocation of a submission renders it of no 
effect,78 and terminates the authority of the arbi¬ 
trators (see infra § 51), and vitiates any award or 
subsequent proceedings by them.79 Accordingly, 
when suit is brought on the claim submitted and 
the submission is regarded as thereby revoked, the 
rights of the parties are to be determined by the 
rules applicable to that proceeding, regardless of 
what may have been done under the submission.^® 

Stihmission made or to he made rule of court 
Where the submission provides that it may be made 
a rule of court, but before being made a rule of 
court it is revoked, the subsequent filing of the 
submission is of no avaiL^i It has been stated that 
the revocation of a submission made a rule of court 
may constitute a contempt of court.S2 

b. Liability for Damages 

(1) Revocation by parties 

(2) Revocation by operation of law 

(3) Measure of damages 

(1) Revocation by Parties 

Revocation of a submission by a party without cause 
renders him liable to respond in damages. 

If the party revoking the submission has suffi¬ 
cient cause to do so, he, of course, incurs no lia¬ 
bility for damages,^3 a party wrongfully revoking 
a submission to arbitration does not thereby escape 
liability fixed by the terms of the contract,^^ and 
he renders himself liable to the other in an action 
for damages.S5 Also, where the parties bind them- 


72. Harmon v. Komisar, 15 Tenn. 
App. 405—6 C.J. P 60 note 96. 

73. Harmon v. Komisar, supra. 

74. Harmon v. Komisar, supra. 

7& N.C.—^Tyson v. Robinson, 25 N.C. 
333 . 

Pa.—^Zehner v. Lehigh Coal, etc., Co., 
41 A. 464, 187 Pa. 487, 67 Am.S.R. 
686 . 

6 C.J. p 63 note 31. 

7a Me.—Clark v. Clark, 89 A. 454, 
111 Me. 416. 

N.H.—^Dexter v. Young, 40 N.H. 130. 

77. Johnson v. Crawford, 61 A- 1103, 
212 Pa. 502. 

73. Neal v. Drainage Dist. No. 2 of 
Ada County, 248 P. 22, 42 Idaho 624 
—5 C.J. p 61 note 2. 

Revocation as not affecting discon¬ 
tinuance of pending action wrought 
by the submission see supra $30 


79. Key v. Norrod, 136 S.W. 991, 124 
Tenn. 146—5 C.J. p 61 note 4. 

80. Ark.—^Ferguson v. Rogers, 195 S. 
W. 22, 129 Ark. 197. 

Idaho.—^Neal v. Drainage Dist. No. 2 
of Ada County, 248 P. 22, 42 Idaho 
624. 

5 C.J. p 61 note 5. 

81. Willis Finance and Construction 
Co. V. Porter, 263 P. 842, 88 Cal.App. 
523—6 C.J. p 62 note 27. 

82L Frets v. Frets, 1 Cow.(N.Y.) 335. 

83. Wynne v. Greenleaf Johnson 
Lumber Co., 102 S.E. 403, 179 N.C. 
320, 8 AL.R. 1081—6 C.J. P 61 note 
6 . 

Gronxids for revocation 

(1) Unfair or fraudulent acts of 
the opposite party so as to affect the 
award to be made constitute grounds 
for revocation, such as intentionally 
.getting a material witness drunk for 
the purpose of keeping him from tes¬ 
tifying in behalf of the other party.— 


Wynne v. Greenleaf Johnson Lumber 
Co., 102 S.E. 403, 179 N.C. 320, 8 A. 
L.R 1081. 

(2) Where no proceedings are had 
within the time when the award was 
to be made, a party may revoke.— 
Long V. Cromer, 107 S.B. 217, 181 N. 
C. 354. 

84. Ferguson v. Rogers, 195 S.W. 22, 
129 Ark. 197. 

85. Del.—^Electrical Research Prod¬ 
ucts V. Vitaphone Corporation, 171 
A 738, 20 Del.Ch. 417, reversing 
Vitaphone Corporation v. Electrical 
Research Products, 166 A 255, 19 
DeLCh. 247, affirmed 167 A 845, 19 
Del.Ch. 354. 

Kan,—Dolman v. Board of ComTs of 
Kingman County, 226 P. 240, 116 
Kan. 201. 

N.J.—Goerke Kirch Co. v. Goerke 
Kirch Holding Co., 176 A 902, 118 
N.J.Ba. 1. 

5 C.J. p 61 note 7« 
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selves by penalty to abide by, perform, observe, etc., 
the award, the wrongful revocation of the submis¬ 
sion is a breach.^® 

(2) Revocation by Operation of Law 

No liability for damages arises on a revocation by 
operation of law, not caused by the wrongful act of one 
of the parties. 

Where the revocation is by operation of law 
through the death of a party ^7 or the refusal of 
the arbitrator to act^S there is no breach or lia¬ 
bility for damages. 

(3) Measure of Damages 

A party may recover only those damages which are 
a direct and proximate result of the wrongful revocation. 

A party may recover such damages as he has 
directly and proximately suffered because of the 
other party's wrongful revocation of the submis¬ 
sion, and notwithstanding a bond has been given 
it has been held that the penalty of the bond does 
not form the rule of damages, but that the party 
is to recover whatever damages he may in fact 
have sustained by reason of a breach of the con¬ 
dition of the bond.90 

Upon a purely executory agreement to submit, 
where no action has been induced or taken by ei¬ 
ther party beyond an offer and a refusal to submit, 
only nominal damages are recoverable,at least 
where the covenant does not fix anything for pen¬ 
alty or liquidated damages.^^ 

Where a submission to arbitration has been ac¬ 
tually made and entered upon and is subsequently 
revoked, it is manifest that there may be very 


appreciable and definite expenses, damages, or loss¬ 
es caused by the revocation, which are the direct 
and proximate result of the breach of the submis¬ 
sion in reliance on which the other party thereto 
has acted, and for such damages upon the ordinary 
principles of law a recovery should be had.^^ Ac¬ 
cordingly the costs incurred by reason of the arbi¬ 
tration proceedings are usually recoverable,but 
it has been held that costs assessed against a party 
by arbitrators are not recoverable although costs 
of the suit brought by the other party might be 
recoverable. ^5 Also it has been held that a party 
cannot recover for loss of time in attendance at the 
arbitration proceedings.®® 

Where a controversy on which an action was 
pending was submitted, the costs incurred in the 
action prior to the submission have been held re¬ 
coverable.® 7 

While it has been held that where plaintiff re¬ 
leased a cause of action against a third person upon 
the agreement of defendant to pay such a sum as 
arbitrators should award, and defendant revoked 
the submission, plaintiff was entitled to recover not 
only for his costs incurred in the arbitration but 
also for the amount of his claim because he had 
lost his cause of action,®® damages sought to be 
recovered in actions dismissed because of the sub¬ 
mission thereof to arbitration are ordinarily not re¬ 
coverable.®® 

The party aggrieved cannot recover for the trou¬ 
ble and expense which he has been at in making the 
contract; his damages must be only for the breach 
of the contract.^ 


86. Union Ins. Co. v. Central Trust 
Co., 52 N.E. 671, 157 N.Y. 633, 44 
L.R.A. 227—5 C.J. p 61 note 9. 

87. Bailey v. Stewart, 3 Watts & S. 
(Pa.) 560, 39 Am.D. 50. 

88. Brown v. Welcker, 1 Coldw. 
(Tenn.) 197. 

89. Bullock V. Mason, 69 So. 882, 194 
Ala. 663—6 C.X p 61 note 15. 

9a Blaisdell v. Blaisdell, 14 N.H. 78. 
Measure of recovery on bond for fail¬ 
ure to perform award see infra § 
149. 

91. US.—^Aktieselskabet Korn-off 
Poderstof Kompagniet v. Rederiak- 
tiebolaget Atlanten, (N.Y.) 250 P. 
935, 163 C.C,A. 185, Ann.Cas.l918C 
491, affirming (D.C.) 232 P. 403, 


and certiorari granted Rederiaktie- 
bolaget Atlanten v. Aktieselskabet 
Korn-og Poderstof Kompagniet, 39 
S.Ct 8, 248 US. 553, 63 L.Ed. 418, 
and affirmed 40 S.Ct. 332, 252 US. 
313, 64 L.Ed. 586. 

Del.—^Electrical Research Products v. 
Yitaphone Corporation, 171 A. 738, 
20 Del.Ch. 417, reversing Yitaphone 
Corporation v. Electrical Research 
Products, 168 A. 255, 19 DeLCh. 247, 
affirmed 167 A. 845, 19 Del.Ch. 354. 

5 C.J. p 62 note 16. 

92. Munson v. Straits of Dover 
Steamshipi Co. (N.Y.) 102 P. 926, 
43 C,C.A. 57—^5 C.J. p 62 note 17. 

93. Bullock V. Mason, 69 So. 882, 194 
Ala. 663—5 C.J. p 62 note 19. 


94u Pond V. Harris, 113 Mass. 114— 
5 C.J. p 62 note 20. 

9S. Bullock V. Mason, 69 So. 882, 194 
Ala. 663. 

While attorney’s fees in defending 
a suit which operated as a revocation 
of a submission to arbitration might 
be recoverable, it is necessary to 
show that they were reasonable fees. 
—^Bullock V. Mason, 69 So. 882, 194 
Ala. 663. 

9a Bullock V. Mason, supra. 

97. Rowley v. Young, 3 Day (Conn.) 

118—5 C.J. p 62 note 21. 

9a Day v. Essex County Bank, 13 
Yt 97. 

99. Blaisdell v. Blaisdell, 14 N.H. 78. 
1. Pond V. Harris, 113 Mass. 114. 
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§ 37. In General 

Although compliance with the provisions of an arbi¬ 
tration agreement or submission may be waived, a party 
must ordinarily adhere not only to the express provisions 
of the contract but also to those implied by law. 

Although compliance with the terms of an arbi¬ 
tration agreement or submission may be waived,^ 
a party must ordinarily adhere not only to its ex¬ 
press provisions but to those implied by law; 3 but 
apart from this if a party has done all that the 
contract requires of him he cannot be held to have 
breached it by reason of the acts or conduct of 
the arbitrators.^ 

§ 38. Failure to Arbitrate 

Where arbitration falls by reason of the fault of one 
party, the other party is not bound to arbitrate further, 
:but may sue in court. 


Where arbitration fails by reason of the fault 
of one party, the other party is not bound to enter 
into a new arbitration agreement,^ and, if the agree¬ 
ment to arbitrate is an incident to the main agree¬ 
ment of the parties, the other party may proceed 
in court to enforce his demands regardless of the 
broken promise of the other.® 

A person wishing to defend an action on the 
ground that proceedings for arbitration have failed 
because of plaintiff’s bad faith or failure to act 
further must set such matters up in his answer.*^ 

§ 39. Enforcement of Agreement 

The proceedings for the enforcement of an agree¬ 
ment to submit to arbitration will be treated in Con¬ 
tracts § SOL 


m. ARBITBATOES 


^ 40. In General 

An arbitrator is a person whom the parties to an 
arbitration agreement or submission choose to determine 
-the matters submitted. 

An arbitrator is a judge of the parties’ own choos¬ 
ing, or the person selected by the parties to an ar¬ 
bitration agreement or submission to determine the 
-matters submitted,® 

Arbitrators are not identical with, and hence are 
■to be distinguished, at least in some respects, from, 
.auditors or accounting officers,® amicable compound¬ 
ers in Louisiana,!® appraisers,!! and statutory ref¬ 
erees.!® 

§ 41. —~ Special Arbitrator or Umpire 

A special arbitrator is one who acts in conjunction 


with the other arbitrators, in the event of their disagree¬ 
ment, so as to enable a majority to render an award, while 
an umpire Is a person who acts alone in deciding the con¬ 
troversy, if the original arbitrators cannot agree. 

An umpire, in the common signification of the 
word, denotes one who is to decide the controversy 
in case the original arbitrators cannot agree.!® The 
nature of his authority differs from that of a special 
arbitrator in that, although the latter, likewise, is to 
act only in case of a disagreement between the orig¬ 
inal arbitrators, the special arbitrator acts, not alone, 
but only in conjunction with the others, so as to en¬ 
able a majority of them to render an award, while an 
umpire acts, not with the other arbitrators for the 
making of a majority award, but alone, and his sole 
award determines the matters submitted to him.!^ 


*2. Harmon v. Komisar, 15 Tenn.App. 
405. 

..■3. Wynne v. Greenleaf Johnson 
Lumber Co., 102 S.E. 403, 179 N.C 
320, 8 A.L.H. 1081. 

: Implied condition bold breacbed 
Intentionally preventing a witness 
from testifying for the adverse party 
is a breach of an implied condition of 
every contract for arbitration that 
neither party will attempt by unfair 
or fraudulent means to affect the 

. award.—Wynne v. Greenleaf Johnson 
Lumber Co., 102 S.E. 403, 179 N.C. 320, 
8 A.L.R. 1081. 

• 4 . First Ecclesiastical Soc. of New 
Britain v. Besse, 119 A. 903, 98 
Conn. 616. 

iBw Bradbury v. Insurance Co. of 


State of Pennsylvania, Philadel¬ 
phia, 106 A. 862, 118 Me. 191. 

6. Minton v. Mitchell, 265 P. 271, 89 
CaLApp. 361. 

7. First Ecclesiastical Soc. of New 
Britain v. Besse, 119 A. 903, 98 
Conn. 616. 

8. Colo.—^People v. Lindsey, 283 P. 
539, 86 Colo. 458. 

N.T.—^American Eagle Fire Ins. Co. v. 
New Jersey Ins. Co., 148 N.B. 562, 
240 N.T. 398, reversing 206 N.Y.S. 
879, 210 App.Div. 879. 

5 C.J, p 21 note 35. 

As ageiLt of both parties 

**An ‘arbitrator' is an agent of both 
parties alike, and not of one party 
alone, as respondent appears to have 
been in the instant case."—^People v. 
Lindsey, 283 P. 539, 545, 86 Colo. 458. 

9. Field V. Holland, (Ga.) 6 Cranch 
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C.C.(U.S.) 8, 3 L.Ed. 136—Luding- 
ton’s Case, 15 Ct.Cl. 453—5 C.J. p 
21 note 35 [a]. 

10. Hopkins v. Louisiana Western R. 
Co., 33 La.Ann. 1138—5 C.J. p 21 
note 35 [d]. 

11. Stewart-Warner Speedometer 
Corporation v. Warner, 225 IlLApp. 
458. 

12. Ezzell V. Rowland Lumber Co„ 
41 S.E. 99, 130 N.C. 205—Keener v. 
Goodson, 89 N.C. 273—^Lusk v. 
Clayton, 70 N.C. 184. 

13. S. J. Stewart (Electric) v. Man- 
sura Cotton Oil Mill, (La.App.) 148 
So. 496—5 C.J. p 22 note 37. 

14. N.J.—^Dennis v. Standard Fire 
Ins. Co., 107 A. 161, 90 N.J.Eq. 419. 

Or.—^Lesser v. Pallay, 188 P. 718, 96 
Or. 142. 

6 C.J. p 105 notes 48, 50. 
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The umpire "is, as it were, a sole arbitrator, with the 
same duty of hearing* the whole case de novo, as 
would have devolved upon him, had he been orig¬ 
inally appointed alone.”!^ 

Whether in a particular case an additional per¬ 
son, who is appointed or authorized to be appointed, 
is to act in the capacity of an arbitrator or umpire is 
dependent on the intention of the parties.^® If the 
additional appointee is clothed with the same pow¬ 
ers as the original arbitrators, and an intention is dis¬ 
closed that he shall act together with the others, 
he will be deemed merely an additional or joint arbi¬ 
trator rather than an umpire but it is otherwise 
if an intention is disclosed to give the additional per¬ 
son power to make an independent decision on mat¬ 
ters as to which the original arbitrators have dis- 

agreed.i8 

§ 42. Appointment 

It Is usually essential to a valid arbitration proceeding 
that there be a proper appointment of arbitrators, either 
in the arbitration agreement or submission itself, or in 
accordance with the method prescribed therein or by some 
special statute reguiating the matter. 

It is essential to the existence of valid arbitration 
proceedings that there be a proper appointment of 
arbitrators and their acceptance of office as such.^^ 

Who may appoint Ordinarily, arbitrators may and 
must be appointed by, or with the consent of, all the 
parties to an arbitration agreement or submission,20 
and, in the absence of a valid agreement or consent, 
the court has no authority to make an appointment, 
except in so far as there are statutory provisions 


otherwise.22 

Method of appointment Generally, the appoint¬ 
ment of arbitrators may and must be made either in 
the arbitration agreement or submission itself,23 or 
in accordance with the method prescribed therein,24 
or by some special statutory provision governing 
the subject.25 

If the agreement authorizes a committee of persons 
to make the appointment of arbitrators, such commit¬ 
tee may make the appointment by the action of 
their majority.23 

Under an agreement providing for the appoint¬ 
ment of an arbitrator by each of the parties and 
the selection of a third arbitrator by the arbitrators 
so appointed, a refusal of one party to appoint an 
arbitrator gives the other party no power to ap¬ 
point an arbitrator, or arbitrators, with authority to 
determine the controversy.27 

Number appointed. For a common-law arbitra¬ 
tion, any number of arbitrators may be appointed ;28 
but to have a statutory arbitration binding and en¬ 
forceable as such, there must be an appointment of 
the number of arbitrators prescribed by statute.2^ 

Waiver, Defects in the authority of arbitrators 
to act, because of lack of appointment or irregulari¬ 
ties therein, may be waived by the parties,30 as where 
they attend proceedings before persons purporting 
to act as arbitrators without objecting to their au- 
thority,3l 

Indorsement by an arbitrator of his acceptance 
of an agreement of arbitration has been held not 
to be an essential prerequisite to the exercise of 


15. Rogers v. Corrothers, 26 W.Va. 
238. 245. 

le. Stewart v. County Court of 
Monongalia County, 130 S.E. 271, 99 
W.Va. 640. 

17. Va.—^Fraley v. Nickels, 93 S.E. 
636, 121 Va. 377. 

W.Va.—Stewart v. County Court of 
Monongalia County, 130 S.E. 271, 99 
W.Va. 640. 

5 C.J. p 105 note 50. 

18, White V. Herminghausen, 205 S. 
W. 624, 276 Mo. 687—5 C.J. P 105 
note 52. 

18. People V. Lindsey, 283 P. 539, 86 
Colo. 468—^5 C.J. p 67 note 71. 

20. People v. Lindsey, supra—5 C.J. 
p 67 note 73. 

21. Ark.—Pranks v. Battles, 227 S. 
W. 32, 147 Ark. 169. 

N.T.—In re Pang. 237 N.T.S. 366, 227 
App.Div, 766. 

22. Marchant v. Mead-Morrison 
Mfg. Co., 169 N.B. 386, 252 N.Y. 284 
—5 C.J. p 67 note 72. 


23. Mo.—^White v. Herminghausen, 
205 S.W. 624, 275 Mo. 687. 

N.C.—Hemphill v. Gaither. 105 S.B. 

183, 180 N.C. 604. 

6 C.J. p 67 note 74. 

Change hy suhse^L^entr agreement 
By subsequent agreement of the 
parties, the controversy may be sub¬ 
mitted to a number of arbitrators dif¬ 
ferent from that originally agreed 
on.—^Blanchard v. Murray, 15 Vt, 648. 

24. Conn.—^B^rst Ecclesiastical So¬ 
ciety of New Britain v. Besse, 119 
A. 903, 98 Conn. 616. 

Va.— ^Parley v. Kickels, 93 S.B. 636, 
121 Va. 377. 

W.Va.—Stewart v. County Court of 
Monongalia County, 130 S.B. 271, 
99 W.Va. 640. 

5 C.J. p 67 note 75. 

25. Marchant v. Mead-Morrison Mfg. 
Co., 169 N.E. 386, 252 N.Y. 284— 
Hines v. Ziegfeld, 226 N.T.S. 662, 
222 App.Piv. 543—5 C.J, p 67 note 
76. 


28. Burleigh v. Ford, 61 N.H. 360. 

27. Appointment by majority 

The committee of an association 
which is authorized, by an agreement 
of parties, to select and appoint ar¬ 
bitrators to settle matters in dispute 
between them, may, unless otherwise 
provided in the agrreement, make such 
an appointment by action of its ma¬ 
jority.—^Burleigh v. Ford, 61 N.H. 360. 

Refusal of party to appoint.—Cop¬ 
per V. Wells, 1 N.J.Eq. 10—5 C.J. p 
67 note 76 [b]. 

28. Jones v. Bond, 76 Ga. 517—5 C.J. 
p 67 note 76 [a]. 

29. Price v. Byne, 57 Ga. 176—5 C.J. 
p 67 note 76 [a]. 

sa Hines v. Ziegfeld, 226 N.Y.S. 562, 
222 App.Div. 543. 

81. U.S.—Judson v. XT. S., (Conn.) 

120 P. 637. 57 C.C.A. 99. 

S.C.—Greenville County v. Spartan¬ 
burg County, 40 S.E. 147, 62 S.Ci. 
105. 

5 C.J. p 68 note 77. 
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liis authority, and his failure to do so does not in¬ 
validate the award.32 

:§ 43. —• Special Arbitrator or Umpire 

a. Authority or power to appoint 

b. Time of appointment 

c. Requisites and sufficiency of appoint¬ 

ment 

d. Waiver of irregularities or defects 

e. Effect of appointment 

f. Effect of failure to appoint 

a. Authority or Power to Appoint 

Unless such power !s given by statute, a special arbi¬ 
trator or umpire can be appointed only by the parties 
themselves or under authority expressly granted by them. 

Generally speaking, a special arbitrator or um¬ 
pire can be appointed only by the parties to the ar¬ 
bitration agreement or submission or under author¬ 
ity expressly conferred by them,^^ qj- statute.34 
Consequently, except where there is a statute giv¬ 
ing them that power in case of disagreement,35 arbi¬ 
trators have no power to appoint a special arbitrator 
or umpire, unless it is conferred by the submission 
or by subsequent agreement.^® Such power is not 
to be implied from a mere submission to the arbitra¬ 
tors in general terms,37 but the intention to delegate 
it may and must be clearly expressed, either in the 
original submission or agreement,3 3 or by subsequent 
agreement of the parties.39 If the submission has 
thus conferred power on the arbitrators to select an 
umpire, the parties to the arbitration have no power 
in themselves to select one,^3 the consent of the 
parties to the appointment is not necessary.^i 

A provision for the selection of a third person by 
several arbitrators, appointed by the parties, gives 
power to select a third person to act only as an ad¬ 
ditional arbitrator rather than as an umpire, where 


the submission or agreement shows that it was the 
intention of the parties that all of the appointees 
should act together.43 Moreover, it has been held 
that authority to appoint an umpire is not to be im¬ 
plied from the delegation of authority, expressed in 
general terms, to appoint a third or other additional 
arbitrator, even if such appointee is authorized to act 
only in the event of disagreement 3 but there are 
decisions in which the tendency is to hold that, where 
a submission provides for the calling in of a third 
person, in case the arbitrators disagree, such person 
is an umpire and may himself make an award.^^ 

b. Time of Appointment 

Except where there is an express provision otherwise, 
a special arbitrator or umpire need not be appointed until 
after a disagreement has taken place among the original 
arbitrators, although the appointment may properly be 
made before that time. 

The character of a special arbitrator or umpire 
being such that he has no authority to act except 
on disagreement of the original arbitrators, it is not, 
unless it is required by the terms of the submission, 
or by statute, essential to the validity of a proceed¬ 
ing by the original arbitrators that they should first 
appoint such special arbitrator or umpire.^5 How¬ 
ever, the appointment may properly be made before 
the original arbitrators enter on an investigation of 
the matters submitted to them, so that, in case a dis¬ 
agreement occurs, an award may conveniently be 
made without the necessity of rehearing the evidence, 
and because, if no disagreement occurs, the presence 
and participation of such appointee will not injuri¬ 
ously affect the award of the original arbitrators.^® 
Indeed, this has been judicially approved as being the 
best and fairest time to make the appointment;^*^ 
and if an additional person to be appointed by the 
arbitrators is to act in conjunction with them, rather 
than merely in case of disagreement, the appoint¬ 
ment must be made at the commencement of the 
proceedings.^® 


32. Witz V. Tregallas, 33 A. 718, 82 
Md. 351. 

33. McLean Piece Dye Works v. Ver- 
ga, 178 A. 625, 13 N.J.Misc. 416—5 
C.J. p 106 notes 57-59, 63. 

34. Perry v. Scott, 6 Ky.Op. 729—5 
C.J. p 106 note 62. 

35. Forshey v. Galveston, etc., R. 
Co., 16 Tex. 516—5 C,J. p 106 note 
56. 

36. Allen-Bradley Co. v. Anderson, 
etc., Distilleries Co., 35 S.W. 1123, 
99 Ky. 311, 18 Ky.L. 216—5 C.J. P 
106 note 57. 

37. McMahan r. Spinning, 51 Ind. 
187—5 C.J. p 106 note 57. 

38. McLean Piece Dye Works v. Ver- 

ga, 178 A. 625, 13 N.J.Misc. 416—5 
C.J. p 106 note 58. 1 


39. Pa,—Jackson v. Wright, 3 

Whart 601. 

S.C.—Sharp v. Lipsey, 18 S.C.L. 113. 

5 C.J. p 106 note 59. 

40. U,S.—^Robinson Bros. & Co. v. 
Patterson, (Pa.) 210 F. 839, 127 C. 
C.A. 389. 

Ga.—^Veal v. Willingham, 4 S.B, 554, 
80 Ga. 243. 

41. McLean Piece Dye Works v. Ver¬ 
ge, 178 A. 625, 13 N.J.Misc. 416—5 
C.J. P 106 note 61. 

42. Va.—^Fraley v. Nickels, 93 S.E. 
636, 121 Va. 377. 

W.Va.—Stewart v. County Court of 
Monongalia County, 130 S.E. 271, 
99 W.Va. 640. 

5 C.J. I> 105 note 50« 
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43. Gaffy v. Hartford Bridge Co., 42 
Conn. 143—5 C.J. p 105 note 51. 

44. Hobson v. McArthur, (Ohio) 16 
Pet.(U.S.) 182, 10 L.Ed. 930—5 CJ. 
p 105 notes 60 [a], 62. 

45. S. J. Stewart (Electric) v. Man- 
sura Cotton Oil Mill, (La.App.) 148 
So. 496—5 C.J. P 106 note 64, 

46. La.—S. J. Stewart (Electric) v. 
Mansura Cotton Oil Mill, supra. 

R.I.—^Youngstein v. Croman, 128 A. 
337, 46 B.I. 368. 

5 C.J. p 106 note 65. 

Kaplan v. Niagara P. Ins. Co., 65 
A. 188, 73 NJ.Law 780—5 C.J. p 
107 note 66. 

48. Badders v. Davis, 6 So. 834, 88 
Ala. 367—5 C.J. p 106 note 64 fa}. 
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The appointment may be made before the expira¬ 
tion of the time fixed for the making of an award 
by the original arbitrators, who have authority to 
appoint an umpire in case they are unable to agree 
within such time, so as to authorize the appointee 
to act thereafter and, for the reason that such 
appointment need not be made so long as the original 
arbitrators might make an award, it has been held 
that such appointment may be deferred until the time 
limit has expired,®^^ 

c. Eequisites and Suficiency of Appointment 

(1) In general 

(2) Concurrence of arbitrators 

(3) Appointment by chance 

(1) In General 

The appointment must be made In accordance with 
the terms of the submission and the applicable statutory 
requirements. 

In order to be valid and to confer any authority 
upon the appointee, the appointment of a special ar¬ 
bitrator or umpire must be made in accordance with 
the terms of the submission or agreement giving the 
power of appointment,5i and any applicable statutory 
requirements as to the method of appointment.^^ 

While it is, of course, proper for arbitrators to 
make the appointment in writing,53 and necessary 
for them to do so when a statute so requires,54 yet 
in the absence of a requirement in the submission, 
or in a statute under which the arbitration pro¬ 
ceeds, that the appointment shall be in writing or 
under seal, such appointment may be by parol, not¬ 
withstanding the submission is written or sealed.55 

(2) Concurrence of Arbitrators 

All of the regular arbitrators need not concur In the 
selection of a special arbitrator or umpire, unless there 
is an express provision to that effect. 

Where there is a bona fide disagreement between 
the arbitrators, they need not all concur in calling 


in the umpire, if not so required by the submission.53 
It is otherwise, however, where the submission re¬ 
quires that all shall concur in the appointment ;57 
but where an arbitrator who has dissented from 
an award does not suggest that he did not partici¬ 
pate in the selection of an umpire, but puts his dis¬ 
sent on a different ground, his assent to the selection 
will be implied.58 

A refusal of one of the appointing arbitrators 
to agree to any competent or disinterested person 
proposed by his associates, for no other reason than 
that he desires to be governed entirely by the wishes 
and instructions of the party appointing him, is suffi¬ 
cient to invalidate an award made by a person finally 
agreed on;53 but an award will not be set aside 
where a satisfactory umpire is selected, merely be¬ 
cause an arbitrator consulted with one of the par¬ 
ties concerning the selection, without objection from 
the other.50 

(3) Appointment by Chance 

Generally, the appointment must be the result of an 
exercise of Judgment or choice, rather than the adoption of 
some method of chance. 

The appointment of a special arbitrator or umpire 
is a joint judicial act, which requires that the orig¬ 
inal arbitrators shall each exercise his individual 
judgment, on knowledge, of the qualifications and 
fitness of the person appointed to exercise the powers 
delegated to him, and that the appointment should be,, 
essentially, a matter of choice and not of chance^ 
Accordingly, on failure of the arbitrators to agree,, 
a resort to any method of chance for the selection 
of one of two or more persons named by them, as a 
general rule, will confer no authority upon the person 
so selected.5i An exception to this rule is sometimes 
recognized, and a selection by chance sustained, 
where the selection is made from among two or 
more nominees who, on the individual judgment of 
each of the arbitrators, are conceded to be equally 
fit and qualified but this exception is inapplicable 
where any one of the appointing arbitrators does not- 
have personal knowledge of the fitness of all the per¬ 
sons nominated.^3 


49. Richards v. Brockenbrough, 1 
Rand. (22 Va.) 449—5 C.J. p 107 note 
67. 

50. Matter of Grening-, 26 N.T.S. 117, 
74 Hun 62—5 C.J. p 107 note 68. 

51- Crisp V. Love, 65 N.C. 126—5 C. 
J. p 107 notes 71, 76. 

5S. Matter of Grening, 26 N.T.S. 117, 
74 Hun 62. 

50. Ellmendorf v. Harris, 5 Wend. (N. 
T.) 516, reversed on other grounds 


23 Wend. 628, 35 Am.D. 587^ C.J. 
p 107 note 75. 

54. Matter of Grening, 26 N.T.S. 117, 
74 Hun 62. 

55. Bryan v. Jeffreys, 10 S.E. 167, 
104 N.C. 242—5 C.J. p 108 note 78. 

50. Broadway Ins. Co. v. Boying, 27 
A. 927, 55 N.J.Law 569. 

57- Crisp V. Love, 65 N.C. 126—5 C. 
J. p 107 note 74. 
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58. Savannah, etc., R. Co. v. Decker,. 
21 S.-E. 372, 94 Ga. 149. 

59. Grosvenor v. Flint, 37 A. 304, 20-^ 
R.L 21. 

$0. Silver v. Connecticut River Lum¬ 
ber Co., (C.C.Vt.) 40 P. 192. 

61. Hart v. Kennedy, 20 A. 29, 47 N. 
J.Fq. 51—5 C.J. p 108 note 79. 

62. Hart v. Kennedy, supra—5 C.J.. 
p 108 note 79 [a] (1). 

63. Hart V. Kennedy, supra. 
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d. Waiver of Irregularities or Defects 

Irregularities or defects with respect to the appoint* 
ment of special arbitrators or umpires may be waived by 
the parties to the arbitration submission or agreement. 

The parties to an arbitration agreement or sub¬ 
mission may by their acts or conduct waive any irreg¬ 
ularities with respect to the appointment of a spe¬ 
cial arbitrator or umpire, 64 such as that the appoint¬ 
ment was by lot,65 or was not in writing as required 
by the submission ;66 or that there was an unauthor¬ 
ized substitution of an umpire for one already chos¬ 
en ;67 or that an umpire was appointed instead of a 
third arbitrator, because of a misunderstanding of 
the provisions of the submission.68 

The fact that the appointment was unauthorized 
or irregular will ordinarily be considered to have 
been waived by the parties if they proceed to a hear- 
ing.68 In order, however, that any acts on the part 
of the parties may operate as a waiver, it is essential 
that they should have knowledge of the irregulari- 
ties,76 and this knowledge will not be presumed where 
irregularities are shownJi 

e. Effect of Appointment 

The appointment of an umpire does not affect the 
powers of the arbitrators, until after they have disagreed 
and the umpire has entered on the performance of his 
duties, at which time the arbitrators become functi of¬ 
ficio. 

Where an umpire is appointed, and, on disagree¬ 
ment of the arbitrators, has entered on the perform¬ 
ance of his duties, the arbitrators become functi of¬ 
ficio but, if the arbitrators designate the umpire 
before beginning their deliberations, the appointment 
does not affect their powers to act, until they have be¬ 
come deadlocked by disagreement.73 

f. Effect of Failure to Appoint 

The failure of arbitrators to appoint an umpire does 
not affect the validity of their award if there is no dis¬ 
agreement. 


§ 44 

In case there is no disagreement, the failure of 
the arbitrators to appoint an umpire does not af¬ 
fect the validity of their award.'^4 Where there has 
been a disagreement and the improper act and con¬ 
duct of an arbitrator prevents the selection of an 
umpire, it has been held that the consequences of 
the failure of arbitration should be visited on the 
party who selected the misbehaving arbitrator's 

§ 44. Substitution 

New arbitrators may generally be substituted for 
those originally appointed only by subsequent agreement 
of the parties or in accordance with the terms of the 
original agreement or submission; but a substitute need 
not be appointed if the participation of the arbitrator to 
be replaced is no longer necessary or it is not required 
by statute or the terms of the agreement. 

Persons other than those originally appointed in 
the submission as arbitrators may be substituted, ei¬ 
ther in accordance with the terms of the submission, 
or subsequent agreement of the parties,'^® unless the 
submission has been made by rule of court.Ac¬ 
cordingly, a substitution ordinarily cannot be made 
by one of the parties without the consent of the oth¬ 
er by the court without the consent of the par- 
ties,79 unless authorized by statute ;60 nor by the 
arbitrators originally appointed, unless in accordance 
with authority given to them by the agreement of 
submission, or by express statutory provision.^! 
Even where a submission by consent is made a rule 
of court, the court has no general power, without the 
consent of the parties, to make a substitution as to 
arbitrators.62 

Where two arbitrators fail to agree on the selec¬ 
tion of a third, as provided for in the submission, 
and one thereupon resigns, the party who appointed 
him is under no obligation to appoint another.63 

In accordance with the rule that all arbitrators 
must participate in the hearings (see infra § 60) and 
deliberations (see infra § 67), if an arbitrator refus¬ 
es to act prior to the completion of such proceedings, 


64. Hines v. Ziegfeld, 226 N.T.S. 562, 
222 App.Div. 543—5 C.J. p 108 note 
81. 

65. Brush v. Fisher, 38 N.W. 446, 70 
Mich. 469, 14 Am.S.R. 510—5 C.J. 
p 108 note 82. 

66. Knowlton v. Homer, 30 Me. 552. 

67. Fowler v. Jackson, 12 S.E. 811, 
86 Ga. 337. 

68. Graham v. Graham, 12 Pa, 128. 

69. Fowler v. Jackson, 12 S.E. 811, 
86 Ga. 337—5 C.J. p 109 note 86. 

70. Hart v. Kennedy, 20 A. 29, 47 N. 
J.Eq. 51—^5 C.J. p 109 notes 87, 89. 

71. Hart v. Kennedy, supra. 

72. Lesser v. Pallay, 188 P. 718, 96 
Or. 142—5 C.J. p 109 note 91. 


73. Enright v. Montauk F. Ins. Co., 
15 N.Y.S. 893, affirmed 37 N.E. 570, 
142 N.T. 667—5 C.J. p 109 note 92. 

74. Chandos v. American F. Ins. Co., 
54 N.W. 390, 84 Wis. 184, 19 L.R.A. 
321—5 C.J. p 109 note 93. 

75. Powble V. Phoenix Ins. Co., 81 S. 
W. 485, 106 Mo.App. 527. 

76. E. Arthur Tutein, Inc. v. Hudson 
Valley Coke & Products Corp., 162 
N.E. 592, 249 N.T. 84^Bullard v. 
Morgan & Grace Co„ 148 N.E. 559, 
240 N.T. 388—5 C.J. p 68 note 81. 

77. Woodbury v. Proctor, 9 Gray 
(Mass.) 18—5 C.J. p 68 note 81 [f]. 

78. McCawley v. Brown, 12 B.Mon. 
(Ky.) 132. 


79. U.S.—Southern Lumber Corp. v. 
Doyle, (D.C.S.C.) 204 F. 829. 

N.T.—^E. Arthur Tutein, Inc. v. Hud¬ 
son Valley Coke & Products Corp., 
162 N.E. 592. 249 N.T. 84. 

5 C.J. p 69 notes 85, 86. 

80. Hines v. Ziegfeld, 226 N.T.S. 562, 
222 App.Div, 543. 

81. Alliance Ins. Co. v. Williamson, 
137 S.E. 277, 36 Ga.App. 497—5 C.J. 
p 68 note 83, p 69 note 84. 

82. Smith V. Warner, 14 Mich. 152—^ 
5 C.J. p 69 note 86. 

83L First Ecclesiastical Soc. of New 
Britain v. Besse, 119 A. 903, 98 
Conn. 616. 
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the appointment of a substitute arbitrator is a pre¬ 
requisite to further proceedings but where a va¬ 
cancy occurs after the case has been heard, consid¬ 
ered, and practically decided, a formal award only 
being necessary, a substitute arbitrator need not be 
appointed if the remaining concur, and their concur¬ 
rence is all that is essential to a binding decision, 
although the arbitration submission provides for the 
appointment of substitutes to replace those who have 
ceased to act.^® 

§ 45. — Special Arbitrator or Umpire 

The parties may by agreement appoint a substitute for 
a special arbitrator or umpire, and a power delegated to 
arbitrators to select a special arbitrator or umpire gives 
the right to appoint a substitute in the event of a nonac¬ 
ceptance or failure of an original appointee to act, but not 
if the original appointee accepts and proceeds to act. 

The parties may by agreement appoint a substitute 
for a special arbitrator or umpire and a power 
delegated to arbitrators to select a third arbitrator 
or umpire is not necessarily exhausted by a single 
nomination, for the authority extends, by necessary 
implication, to a substitution in the event of a non- 
acceptance or refusal or failure of the appointee to 
act;S7 but, if the appointment is accepted and the 
appointee proceeds to act, and does not vacate or later 
refuse to act, the authority of the original arbitrators 
is exhausted, and they cannot, by a subsequent at¬ 
tempt to appoint another, affect the authority of the 
one first appointed. 

§ 46. Competency 

a. In general 

b. Fairness, disinterestedness, and impar¬ 

tiality 

c. Waiver of incompetency 


a. In General 

In the absence of statutory prohibition, practically any 
person is competent to act as an arbitrator, regardless, 
of natural or legal disabilities. 

In the absence of some statutory prohibition, any 
person may be selected to act as arbitrator irrespec¬ 
tive of natural or legal disabilities.Accordingly,, 
it has been said or held that the parties may appoint 
as arbitrators, infants, women, outlaws, deaf per¬ 
sons, ministers, unincorporated associations,^® com¬ 
mittees of boards of trade,attorneys at law,®2 mem¬ 
bers of ecclesiastical courts,and sheriffs.®^ The 
same is true as regards the judge of the court be¬ 
fore "which an action on the matter in controversy 
is pending,®5 except where there is some statutory 
prohibition against his acting in that capacity.®® A 
corporation, however, cannot be appointed to act 
as arbitrator, where such a function is outside of its 
appointed corporate powers or those necessarily in¬ 
cidental thereto.® 7 

For a person to be competent as an arbitrator, it 
is not essential that he be an expert with respect to 
the matter involved, unless there is some express 
requirement to that effect in the arbitration agree¬ 
ment or submission.®® 

In an action involving the validity of an award of 
arbitrators, in which the umpire has taken no part, 
his qualifications for the office are immaterial.®® 

b. Fairness, Disinterestedness, and Impartiality 

Fairness, disinterestedness, and Impartiality are 
requisite qualifications of arbitrators. 

As an arbitrator acts in a quasi-judicial capacity 
(see infra § 48), it is generally held that he must 
possess the judicial qualifications of fairness, dis¬ 
interestedness, and impartiality.! Consequently, the 


$4. Bullard v. Morgan H. Grace Co., 
148 N.E. 559, 240 N-Y. 388, affirming 
20G N.Y.S. 335, 210 App.Div. 47C. 

85. American Eagle Fire Ins. Co. v. 
New Jersey Ins. Co., 148 N.E. 562, 
240 N.y. 398, reversing 206 N.T.S. 
879, 210 App.Div. 879. 

86. State V. Rawson, 25 W.Va. 23, 

87. Lesser v. Pallay, 188 P. 718, 96 
Or. 142—5 C.J. p 109 note 94. 

Death of special arbitrator 
Where two arbitrators selected to 
partition land could not agree and 
named a third arbitrator, and the 
three investigated the land, and, after 
agreeing to meet on the following 
Monday, separated, and the third ar¬ 
bitrator died on Sunday, there was no 
such performance or action by the 
third arbitrator as would preclude 
the arbitrators from naming a suc¬ 
cessor.—Lesser v. Pallay, 188 P. 718, 
96 Or. 142. i 


88. Alliance Ins. Co. v. Williamson, 
137 S.E. 277, 36 Ga.App. 497—5 C. 
J. p 109 note 95. 

89. Davis v. Rochester Can Co., 207 
N.T.S. 33, 124 Misc. 123, reversed 
on other grounds 221 N.T.S. 666, 
220 App.Div. 487—5 C.J. p 63 note 
33. 

90. Davis V. Rochester Can Co., su¬ 
pra—6 C.J, p 63 notes 34-37, 41. 

91. McDonald v. Real Estate Board 
of Baltimore City, 142 A. 261, 155 
Md. 377—5 C.J. p 63 note 40. 

92. McQuaid Market House Co, v. 
Home Insurance Co., 180 N.W. 97, 
147 Minn. 254—5 C.J. p 63 note 38, 
p 66 note 57 [k], 

93. Poggenburg v. Conniff, 67 S.W. 
845, 23 Ry.L. 2463—5 C.J. p 63 note 
39. 

94. Sharp v. Dusenbury, 2 Johns. 
Cas.(N.T.) 117. 
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95. Galloway v. Webb, Hard.(Ky.> 
318—5 C.J. p 63 note 43. 

96. Gallagher v. Kern, 31 Mich. 139 
—5 C.J. p 63 note 44. 

97. Davis v. Rochester Can Co., 221 
N.T.S. 666, 220 App.Div. 487, re¬ 
versing 207 N.T.S. 33, 124 Misc. 123. 

9a Home Ins. Co. v. Walter, (Tex. 

Civ.App.) 230 S.W. 723. 

99. Kaplan v. Niagara P. Ins. Co., 65 
A. 188, 73 N.J.Law 780. 

1. La,—S. J. Stewart (Electric) v. 
Mansura Cotton Oil Mill, (App.> 
148 So. 496. 

Minn.—^McQuaid Market House Co. v. 
Home Insurance Co., 180 N.W. 97„ 
147 Minn. 254. 

N.Y.—American Eagle Fire Ins. Co.. 
V. New Jersey Ins. Co., 148 N.E. 
662, 240 N.T. 398, reversing 206 N. 
T.S. 879, 210 App.Div. 879. 

5 C.J. p 21 note 35 [i] (2), p 64 note 
47. 
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existence of any facts which may operate to affect the 
impartiality of arbitrators, provided such facts are 
unknown to the party adversely affected, will ren¬ 
der such arbitrators incompetent to make a valid 
award.2 

PrejtidgmenU The fact that an arbitrator has pre¬ 
viously formed and expressed his opinion on the 
matter submitted may be ground for setting aside 
the award,3 but it does not necessarily have that ef¬ 
fect.^ 

Interest in subject matter. Ordinarily, interest of 
an arbitrator in the subject matter of the controversy, 
not known to the party to the submission, disqualifies 
him to act as arbitrator and will avoid the award.5 
However, an interest which is too remote and con¬ 
tingent to induce any reasonable suspicion that it 
could have influenced the arbitrator’s decision will 
not have this effect.® 

Relationship, The close relationship by afSnity 
or consanguinity between the arbitrator and one of 
the parties, if it was unknown to the other party, will, 
ordinarily, warrant the setting aside of the award 
at the instance of the latter.*^ However, equal re¬ 
lationship between both parties does not affect the 
competency of the arbitrator selected to settle the 
dispute between them.® 
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Business relations. Business relations between an 
arbitrator and a party to a submission may be of 
such a nature as to disqualify the arbitrator from 
making a valid award, and will do so if calculated 
to influence the judgment of the arbitrator on the 
matter submitted.® Nevertheless, the relation must 
be such as to furnish evidence of partiality, or must 
at least give reasonable grounds of suspicion.^® 

c. Waiver of Incompetency 

Incompetency of an arbitrator is waived by a party 
who, with fuil knowiedge of the facts, submits his case. 

Notwithstanding the existence of facts which may 
influence the judgment of an arbitrator, if a party, 
with knowledge of such facts, submits his case to 
the decision of such person, the objection is waiv¬ 
ed and the same rule obtains where a party, who 
has agreed to submit to arbitration without knowl¬ 
edge of disqualifying facts, afterward, during the 
progress of the hearing, obtains knowledge thereof 
but, nevertheless, proceeds, without objection to the 
making of an award.^® These principles apply to 
practically all types of objections, including the ob¬ 
jection that the person selected as arbitrator had 
formed an opinion on the merits of the controver¬ 
sy that he had had business relations with a 
party to the submission that he was related to the 


а. Colo.—^Noftsinger v* Thompson, 64 
P.(2d) 683. 

Mass.—Brocklehurst & Potter Co, v. 

Marsch, 113 N.K 646, 226 Mass. 3. 
N.T.—In re Albert, 262 N.T.S. 795, 
146 Misc. 811. 

6 C.J. p 64 note 49. 

Bias or interest held not sufficiently 
shown.—McLean Piece Dye Works v. 
Verga, 178 A. 625, 13 N.J.Misc. 416— 
Everett v. Brown, 198 N.T.S. 463. 120 
Misc. 349—^Koepke v. E. Liethen Grain 
Co.. 236 N.W. 544, 205 Wis, 75. 

Z, Conrad v. Massasoit Ins. Co., 4 
Allen (Mass.) 20—5 C.J. p 66 note 
58. 

4. Everett v. Brown, 198 N.T.S. 463, 
120 Misc. 349—5 C.J. p 66 note 59. 

б. Iowa.—^Koopman v. Farmers’ 
Mut Hail Ins. Ass’n of Iowa, 229 
N.W. 221, 209 Iowa 958. 

Mo,—Schwartzman v. London & Lan¬ 
cashire Fire Ins. Co., Limited, of 
Liverpool, England, 2 S,W.(2d) 593, 
♦ 318 Mo. 1089. 

6 C.J. p 64 note 51. 

See Bartels v. Rudloff, 197 IlLApp. 8. 

Z, Md.—McDonald v. Real Estate 
Board of Baltimore City, 142 A. 261, 
165 Md. 377. 

•Ohio.—^Brnst v. McDowell, 18 Ohio 
Cir.Ct.(N.S.) 360. 

6 C.J. p 66 note 62. 

*7p Pool V. Hennessy, 39 Iowa 192, 18 
Am.R. 44—5 C.J. p; 65 note 53. 


B, Matter of McGregor, 13 N.T.S. 
191. 

9. In re Friedman, 213 N.T.S. 369, 
215 App.Div. 130, reversing on other 
grounds 206 N.T.S. 410, 123 Misc. 
809—In re Albert, 262 N.T.S. 795, 
146 Misc. 811—5 C.J. p 65 note 56. 
See Bartels v. Rudloff, 197 IlLApp. 
8 . 

la N.T.—^E. Richard Meinig Co. v. 
Katakura & Co., 272 N.T.S. 735, 241 
App.Div. 406—Newburger v. Rose, 
240 N.T.S. 436, 228 App.Div. 526, 
affirmed 173 N.E. 859, 254 N.T. 546. 
Ohio.—^Pfleger v. Renner, 13 Ohio 
App. 96. 

5 C.J. p 65 note 67. 

BugagemeiLt in similar business 
An arbitrator is not disqualified to 
act because he is engaged in a busi¬ 
ness similar to that of petitioners.— 
Newburger v. Rose, 240 N.T.S. 436, 
228 App.Div. 526, affirmed 173 N.B. 
859, 254 N.T. 646. 

Occasional buyer from party 
An officer of a corporation, occa¬ 
sionally purchasing raw silk from a 
party to a dispute with another buyer 
thereof, is not disqualified thereby to 
act as an impartial member of a 
board of arbitrators.—E. Richard 
Meinig Co. v. Katakura & Co., 272 N. 
T.S. 735, 241 App.Div. 406. 
Arbitrator’s employment of party’s 
attorney in another matter 
A third arbitrator is not disquali- 
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fied as matter of law merely because 
the attorney for one of the parties 
was the attorney of such arbitrator 
in another matter, in the absence of 
any evidence of partiality.—^Ricco- 
mini v. Pierucci, 202 P. 344, 64 Cal. 
App, 60$. 

11. Ill.—^Wechsler v. Gidwitz, 250 
IlLApp. 136. 

Mass.—^Thomajanian v. Odabashian, 
172 N.E. 232, 272 Mass. 19. 

Mo.—^Dickens v. Luke, (App.) 2 S.W. 
(2d) 161. 

N.T.—Newburger v. Rose, 240 N.T.S. 
436, 228 App.Div. 526, affirmed 173 
N.E. 859, 254 N.T. 546. 

Ohio.—Pfleger v. Renner, 13 Ohio 
App. 96. 

Pa.—Com. V. Eastern Paving Co., 8 
Pa.Dist & Co. 357—Temple v. 
Myers, 16 Pa.Co. 232. 

5 C.J. p 63 note 44 [b], p 66 note 61. 

12. Chicago, R. 1. & P. Ry. Co. v. 
Union Pac. R. Co., (Neb.) 254 F. 
235, 165 C.C.A. 523—5 C.J. p 67 note 
62. 

13. Duvall V. Sulzner, (C.G.Pa.) 155 
F. 910. 

14. Ala.—Western Assur. Co. r. 
Hall, 38 So. 853, 143 Ala. 168. 

Wis.—Travelers’ Ins. Co. v. Pierce 
Engine Co., 123 N.W. 643, 141 Wis. 

. 103. 




party in favor of whom the award was made;^^ or 
that he had an interest in the subject matter of the 
submission.^® 

§ 47. Oath 

a. Necessity 

b. Requisites and sufficiency 
c Waiver 

a. Necessity 

Arbitrators need not take an oath unless !t is ex¬ 
pressly required by statute or the arbitration agreement 
or submission. 

As a general rule, an arbitrator need not take 
an oath or be sworn, if there is no express contrac¬ 
tual or statutory provision to that effect.^^ It is 
essential, however, that the arbitrators be sworn if 
the arbitration agreement or submission requires the 
taking of the oath,^® or there is an applicable stat¬ 
utory requirement to that effect,unless there has 
been a valid waiver of the requirement, as will be 
noted in subdivision b of this section, or unless the 
swearing of the arbitrators is immaterial, because 
they have disagreed and placed the whole matter 
in the hands of an umpire.20 Some statutes requir¬ 
ing oaths have been held applicable to both statu¬ 
tory and common-law arbitrations,^! while others 
have been restricted in their application to statu¬ 
tory arbitrations and a statute requiring arbitra¬ 
tors to be sworn has no application to referees or 
experts appointed to determine a single fact.23 

b. Requisites and Sufficiency 

The oath may and must substantially comply with 


the provisions of the statute or contract requiring the 
same. 

Generally speaking, it is both sufficient and neces¬ 
sary that the oaths of arbitrators substantially com¬ 
ply with the statutory or contractual provisions re¬ 
quiring the same.24 A different oath, not substan¬ 
tially equivalent to that prescribed by statute to be 
administered to arbitrators, will invalidate the award 
unless it appears that the parties waived the irreg- 
ularity.2® 

In the absence of a specific requirement to that 
effect, the oath need not be in writing, 2 ® and, where 
required to be in writing and signed by the arbitra¬ 
tors, their failure to reduce the oath to writing and 
sign it until after the hearing will not vitiate the 
award, in the absence of objections to their proceed¬ 
ing without it, if the arbitrators have, in fact, been 
sworn.27 Also, it has been held that, if arbitrators 
have duly been sworn before entering on their duties, 
the fact that a subsequent oath, taken by them and 
reduced to writing, is defective is of no conse- 

quence.28 

Official arbitrators. The members of arbitration 
committees or commissions who have taken an oath 
of office, which sufficiently serves the purpose of the 
regular arbitrator's oath, are sometimes held exempt 
from the necessity of taking the latter oath in each 
proceeding in which they act as arbitrators.^® 

Rcswearing. It is not necessary that arbitrators 
should be resworn when an award is recommitted 
to them for reconsideration,®® or when the submis¬ 
sion subsequent to the original swearing is amended 
to cure a defect consisting of a failure to provide for 


15. McKinney v. Willis, 1 So. 3, 64 
Miss. 82—5 C.J. p 67 note 65. 

16. Chicago, R. I. & P. Ry. Co. v. 
Union Pac. R. Co., (Neb.) 254 P. 
235. 165 C.aA. 523—5 C.J. p 67 note 
66 . 

17. Ga.—Hall County v. Smith, 172 
S.P. 645. 

N.J.—City of Rahway v. Cleary, 159 
A. 813, 10 N.J.Misc. 545, affirmed 
Rahway Valley Joint Meeting v. 
Cleary, 162 A. 590, 109 N.J.Law 348. 
5 C.J. p 69 notes 87, 89. 
la Colo.—Lilley v. Tuttle, 117 P. 896, 
52 Colo. 121, Ann.Cas.l913D 196. 
Ohio.—State v. Jackson, 36 Ohio St. 
281. 

5 C.J. p 69 note 88. 

16. XJ.S.—In re Strassburger, (D.C. 

N.T.) 12 P.Supp. 420. 

La.—^E. V. Benjamin Co. v. Royal 
Mfg. Co., 136 So. 19, 172 La. 965. 
Mo.—Rickman v. White, (App.) 266 
S.W. 997—^Redman v. St, Joseph 
Hay & Grain Co., 239 S.W. 540, 209 
Mo.App. 682. . 

N.T.—^Keppler v. Nessler, 232 N.T.S. 


232, 225 App.Div. 99—Cohen Iron 
Works Co, V. Jaffe, 190 N.T.S. 476, 
198 App.Div. 309—In re St. John's 
Guild, 152 N.T.S. 685, 168 App.Div. 
889. 

5 C.J. p 69 note 90. 

Application to umpire 
An umpire is in one sense an arbi¬ 
trator, and a requirement that arbi¬ 
trators be sworn applies equally to 
an umpire.—^Day v. Hammond, 57 N. 
T. 479, 15 Am.R. 522—5 C.J. p 69 note 
90 [a], p 109 note 96. 

20. Scudder v. Johnson, 5 Mo. 551. 

21. U.S.—In re Strassburger, (D.C. 
N.T.) 12 P.Supp. 420. 

Mo.—^Rickman v. White, (App.) 266 
S.W. 997. 

N.T.—^Keppler v. Nessler, 232 N.T.S. 

232, 225 App.Div, 99. 

5 C.J, p 70 note 93 [b-dj. 

22. Ala.—^Willingham v. Harrell, 36 
Ala. 583. 

Pa.—Otis V. Northrop, 2 Miles 350. 
5 C.J. p 70 note 93 [a]. 

23. National Surety Co. v. Board of 
Education of Clifton, 165 A, 288, 
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11 N.J.MISO. 225, affirmed National 
Surety Co. v. Board of Education of 
Clifton in Passaic County, 170 A. 
643, 112 N.J.Law 375. 

24. Krauter v. Pacific Trading Cor¬ 
poration of America, 186 N.T.S. 109, 
194 App.Div. 672—5 C.J. p 70 note 
94. 

25w Wilkins v. Van Winkle, 3 S.E. 
761, 78 Ga, 557—5 C.J. p 70 note 95. 

2& Mich.—^Davis v. Berger, 20 N.W. 
629, 54 Mich. 652. 

N.D.—Caldwell v. Brooks El. Co., 88 
N.W. 700, 10 N.D. 575. 

5 C.J. p 70 note 94 [a] (1), (3). , 

27. Ogden v. Forney, 33 Iowa 205. ♦ 

28. Caldwell v. Brooks El. Co., 88 
N.W. 700, 10 N.D. 575. 

29. Krauter v. Pacific Trading Cor¬ 
poration of America, 186 N.T.S. 109, 
194 App.Div. 672—Davis v. Roches¬ 
ter Can Co., 207 N.T.S. 33, 124 Misc. 
123, reversed on other grounds 221 
N.T S 666, 220 App.Div. 487. 

30. Tomlinson v, Hammond, 8 Iowa 
40. 



6 C.J.S. 


ARBITRATION AND AWARD 


judgment on the award.^i 

Time of taking oath. The oath need not be ad¬ 
ministered to an arbitrator before fixing the time and 
place of meeting,32 and, where only some of the 
arbitrators meet and adjourn, it is not necessary that 
they be sworn before they adjourn.33 it is suffi¬ 
cient if the arbitrators are sworn before the com¬ 
mencement of the trial34 

c. Waiver 

Except where the oath of arbitrators !s regarded as a 
jurisdictional requirement, the parties to an arbitration 
agreement or submission may generally waive the same, 
provided any statutory requirements as to the method of 
effecting the waiver are complied with. 

Although it is sometimes held that the oath re¬ 
quired by statute to be taken by arbitrators is a pre¬ 
requisite to the exercise of jurisdiction in that their 
authority to act is derived from the statute requir¬ 
ing the oath, and cannot be dispensed with, or waived 
by, the parties,35 it is the general rule that such a 
requirement may be waived, because the authority of 
arbitrators to act under a statute requiring* an oath 
to be taken is derived, not from the statute, but from 
the agreement to submit to arbitration, and the oath 
is merely prescribed for the benefit of the parties to 
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secure to them, if they desire it, a greater obligation 
on the part of the arbitrators to discharge faithfully 
their duties.35 Under this latter view it has been 
held immaterial that the party waiving the oath of 
arbitrators did not know that the statute required 
it.37 If the provision for an oath is to be found only 
in the agreement to submit, it is evident that the 
requirement is not jurisdictional, and may, therefore, 
be waived.32 

If the statute requiring an oath prescribes a par¬ 
ticular method of waiving it, that method is exclu¬ 
sive and must, ordinarily, be substantially followed, 
for in such a case no waiver will be implied.32 Apart 
from such a statutory requirement, however, a waiv¬ 
er may be established by any competent evidence of 
the fact,40 or it may be implied from the fact that 
the parties appear before the arbitrators and pro¬ 
ceed with the hearing without objection,^! provided 
such proceeding is had with knowledge of the omis¬ 
sion to take the oath or the irregularity with respect 
thereto,43 ^nd the circumstances are not such as 
to make the implication improper.43 

Generally, an agent has no power to waive the 
oath unless specially authorized,and a city attor¬ 
ney cannot, without special authority, waive a stat- 


31. Bridgman v. Bridgman, 23 Mo. 
272. 

80^ Ruckman v. Ransom, 35 N.J.Law 
565. 

83. Boone v. Reynolds, 1 Serg. & R. 
(Pa.) 231. 

34. Eckert v. Sheets, 6 Serg. & R. 
(Pa.) 275. 

85. Rhodes v. Ward, 32 S.W. 950, 17 
Ky.E. 875—5 C.J. p 70 note 97. 

sa Ill.—City of Carlyle v. Village of 
Beckemeyer, 243 Ill.App. 460. 

Mo.—^Rickman v. White, (App.) 266 

S. W. 997—^Beckett v. Wiglesworth, 
(App.) 178 S.W. 898. 

N.T.—^Bridgeman v. Gondek, 256 N. 

T. S. 491, 235 App.Div. 129—Cohen 
Iron Works Co. v. Jaffe, 190 N.Y.S. 
476, 198 App.Div. 309—^Kh'auter v. 
Pacific Trading Corporation of 
America, 186 N.Y.S. 109, 194 App. 
Div. 672. 

5 C.J. p 70 note 97 [a], p 71 note 98. 

37. Cochran v. Bartle, 3 S.W. 854, 91 
Mo. 636—Grafton Quarry Co. v. Mc- 
Cully, 7 Mo.App. 680. 

38. Southern Dive Stock Ins. Co. v. 
Benjamin, 39 S.E. 489, 113 Ga. 1088 
—5 C.J. p 71 note 1. 

Bfiect of surety’s rights on power 
The rights of sureties on a bond, 
given to secure the performance of 
an award, are not such as to efCect the 
power of the party to waive a provi¬ 
sion that the arbitrators shall be 
sworn.—Southern Live Stock Ins. Co. 


v. Benjamin, 39 S.E. 489, 113 Ga. 
1088. 

39. U.S.—^In re Strassburger, (D.C. 

N.T.) 12 P.Supp. 420. 

N.T.—^Keppler v. Nessler, 232 N.Y.S. 

232, 225 App.Div. 99—Cohen Irdn 

Works Co. V. Jaffe, 190 N.Y.S. 476, 

198 App.Div. 309. 

5 C.J. p 71 note 3. 

Written consent of parties required 

(1) A statutory provision, requir¬ 
ing that the waiver of the oath of an 
arbitrator be by written consent of 
the parties to the submission or their 
attorneys, has been construed as pro¬ 
viding merely a rule of evidence,— 
Bridgeman v. Gondek, 256 N.Y.S. 491, 
235 App.Div. 129. 

(2) If the fact of waiver is not in 
dispute, it may be proved or estab¬ 
lished by other means.—^Bridgeman v. 
Gondek, supra. 

(3) In case of a dispute,, however, 
the statutory means of making or 
establishing a waiver is exclusive.— 
Bridgeman v. Gondek, supra. 

(4) In an action on an award made 
in a common-law arbitration, the ar¬ 
bitration agreement, signed by both 
parties, "‘to waive any provisions as 
to form, and do hereby further agree 
that a memorandum in writing, sign¬ 
ed by a majority of the board of ar¬ 
bitrators, shall be accepted as a de¬ 
cision duly made pursuant to the Ar¬ 
bitration Law,” is a sufficient written 
waiver of the oath being adminis¬ 
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tered to the arbitrators.—Cohen Iron 
Works Co. v*. Jaffe. 190 N.Y.S. 476, 
198 App.Div. 309. 

40. Mo.—Cochran v. Bartle, 3 S.W. 
854, 91 Mo. 636. 

N.D.—Hackney v. Adam, 127 N.W. 
519, 20 N.D. 130. 

41. Ill.—City of Carlyle v. Village 
of Beckemeyer, 243 Ill.App. 460. 

Mo.—^Rickman v. White, (App.) 266 
S.W. 997—Beckett v. Wiglesworth, 
(App.) 178 S.W. 898. 

5 C.J. p 71 note 5. 

42. Redman v. St. Joseph Hay & 
Grain Co., 239 S.W. 540, 209 Mo. 
App. 682—5 C.J. p 71 note 6. 

Officer’s lack of authority to ad. 
minister 

Although the failure of the arbi¬ 
trators to take the oath required by 
statute may be w'aived by making no 
objection, it is not waived where an 
oath was in form administered and 
the party objecting to the award did 
not have knowledge of the fact that 
the party assuming to administer the 
oath was not an officer authorized to 
do so.—Redman v. St. Joseph Hay & 
Grain Co., 239 S.W. 540, 209 Mo.App. 
682. 

43. Wilkins v. Van Winkle, 3 S.E. 
761, 78 Ga. 557—5 C.J. p 71 note 
4 [a]. 

44. ' King V. King, 29 So. 205, 104 
La. 420. 
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■utory requirement of the arbitrator’s oath in behalf 
•of the city.^5 

Where the arbitration was but one continuous pro¬ 
ceeding, a stipulation to waive a particular arbitra¬ 
tor’s oath has been held to extend to the oath of an 
arbitrator substituted in his stead.*^® 

§ 48. Nature and Extent of Authority 

a. In general 

b. Power to decide or determine 
a. In General 

Oenerally speaking, an arbitrator's authority Is fixed 
and determined by the provisions of the agreement or 
statute from which he has derived his power to act; and, 
when he assumes his position as such, he takes on a quasi¬ 
judicial character, so as to be governed by the same prin¬ 
ciples as other Judicial officers. 

As a general rule, the power and authority of ar¬ 
bitrators is derived from, and determined by, the 
provisions of the applicable statutes and of the arbi¬ 
tration agreement or submission under which they 

were appointed.^^ 

Having accepted an appointment to act as such 
arbitrators thereby assume a quasi-judicial character 
and become amenable to the same principles of jus¬ 
tice as require judicial officers, in the exercise of 
their functions, to be impartial between the par- 
ties.^s Strictly, however, they are not regarded as 
judges or officers of the court,^^ even in case of 
a statutory arbitration where, on motion, judgment 
may be entered on the award, or the submission is 


made a rule of court for the purpose of entry of judg- 
ment.50 Rather, arbitrators, with respect to the na¬ 
ture and extent of their authority, are but agents 
or appointees of private parties, although they are 
subject to some of the same restrictions and duties 
as judicial officers.^i As it is sometimes expressed, 
arbitrators are regarded as the agents of both par¬ 
ties alike, so as to require equal justice between them, 
without favor to either.52 This is true, even with 
respect to arbitrators who have received their ap¬ 
pointment from one of the parties, under the terms of 
an agreement or statute permitting each of the par¬ 
ties to select an arbitrator or arbitrators and the 
ones so chosen to select an additional arbitrator or 
arbitrators.^^ It is improper for such arbitrators to 
regard themselves as the champions or advocates of 
the party who nominated or appointed them, or to 
take advice or instructions from such party as to 
what they should do, for, as soon as they enter on the 
arbitration, they cease to be the agent of the party 
who appointed them and become subject to the gen¬ 
eral duty to act without partiality.54 

h. Power to Decide or Determine 

Generally, arbitrators have the power to make final 
determination or decision on all matters submitted to 
them by the arbitration agreement or submission, Includ¬ 
ing questions of law. 

The broadest and most general power of arbitra¬ 
tors is to render a binding decision on all the mat¬ 
ters submitted to them by the arbitration agreement 
or submission ;55 and rules of procedure adopted by 
arbitrators cannot operate to limit their power in this 


45. Anderson v. Ft Worth, 18 S.W. 
48S. 83 Tex. 107. 

46. Bridgeman v. Gondek, 256 N.T, 
S. 491, 235 App.Div. 129. 

47. Ala.—^Wise v. Johnson, 69 So. 
986, 14 Ala.App. 396. 

N.J.—Goerke Kirch Co. v. Goerke 
Kirch Holding Co., 176 A 902, 118 
N.J.Eq. 1. 

N.Y.—^Davis v. Rochester Can Co., 
207 N.Y.S. 33, 124 Misc. 123, re¬ 
versed on other grounds 221 N.Y.S. 
666, 220 App.Div. 487. 

N.C.—Cutler v. Cutler, 86 S.E. 301, 
169 N.C. 482. 

Or.—Gerdetz v. Central Oregon Irr, 
Co., 163 P. 980, 83 Or. 576. 

Tex.—^Ferguson v. Ferguson, (Civ. 

App.) 93 S.W. (2d) 513. 

W.Va,—^Bailey v. Triplett, 98 S.E. 

166, 83 W.Va. 169. 

5 C.J. p 124 note 82. 

Power of legislature 

The legislature of a state may lim¬ 
it or take away the common-law 
powers of arbitrators.—^Fisher Flour¬ 
ing Mills Co. V. U. a, (C.C.AWash.> 
17 F.(2d) 232. 


Necessity that award conform to 
submission see infra § 80. 

48. Colo.—^Noffsinger v. Thompson, 
54 P.(2d) 683. 

Iowa.—^Koopman v. Farmers' Mut. 
Hail Ins. Ass'n of Iowa, 229 N.W. 
221, 209 Iowa 958. 

La.—S, J. Stewart (Electric) v. Man- 
sura Cotton Oil Mill, (App.) 148 
So. 496. 

Mass.—Hoosac Tunnel Dock, etc., CJo. 
v. O’Brien, 137 Mass. 424, 50 Am. 
R. 323. 

N.Y,—American Eagle Fire Ins. Co. 
V. New Jersey Ins. Co., 148 N.B, 
562, 240' N.Y. 398, reversing 206 
N.Y.S. 879, 210 App.Div. 879—In re 
Friedman, 213 N.Y.S. 369, 215 App. 
Div. 130, reversing on other 
grounds 206 N.Y.S. 410, 123 Misc. 
809. 

5 C.J. p 21 note 35 [13 (2), p 71 
note 9. 

49. Utah Const. Co. v. Western Pac. 
Ry. Co., 162 P. 631, 174 CaL 166— 
5 C.J. p 21 note 35 [e], [i3 (D, P 
71 note 10. 

50. Utah Const. Co. v. Western Pac. 
Ry. fio., supra—5 C.J. p 71 note 11. 
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51. Noffsinger v. Thompson, (Colo.) 
54 P.(2d) 683. 

58. Noffsinger v. Thompson, supra— 
People V, Lindsey, 283 P. 639, 86 
Colo. 458—6 C.J. p 72 note 12. 

53. American Eagle Fire Ins. Co. v. 
New Jersey Ins. Co., 148 N.E. 562, 
240 N.Y. 398, reversing 206 N.Y.S. 
879, 210 App.Div. 879—5 C.J. p 72 
note 13. 

54. American Eagle Fire Ins. Co. v. 
New Jersey Ins. Co., supra—5 C.J. 
p 72 note 13. 

55. Conn.—^Whitney Co. v. Church, 
101 A 329, 91 Conn. 684. 

Or.—Gerdetz v. Central Oregon Irr. 
Co., 163 P. 980, 83 Or. 576. 

Wash.—^Hatch v. Cole, 222 P. 463, 128 
Wash. 107, affirmed 226 P. 1119, ISO 
Wash. 706. 

5 C.J. p 21 note 35. 

Arbitration defined as involving final 
determination of controversy sub¬ 
mitted see supra $ 1. 

Effect of decision or award see infra 
§§ 94-100. 

Power of arbitrators to determine 
own jurisdiction or matters sub¬ 
mitted see infra § 80. 
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connection.56 Unless there is some express restric¬ 
tion or reservation in the agreement of submission, 
this power includes the power to decide on all ques¬ 
tions of law as well as of fact which, either directly 
or incidentally, arise in the consideration or decision 
of the matter^ embraced in the submission,®^ for, in 
the absence of such reservation, the parties are pre¬ 
sumed to agree that everything, both as to law and 
fact, which is necessary to the ultimate decision, is 
included in the authority of the arbitrator.ss When, 
in accordance with this, the power to decide all ques¬ 
tions of law and fact exists, the arbitrators are not 
bound by any strict rules of law or equity, but are 
free to do substantial justice between the parties, 
according to such principles as may seem to them 
best adapted to establish the right of the particular 
matter before them.®^ If they admit the law, but 
decide contrary thereto on principles of equity and 
good conscience, although such intent appears on the 
face of the award, it is no ground to set it aside.®^ 

The effect of a mistake of law, where arbitrators 
are required to follow the law, or where, in the ab¬ 
sence of such requirement, they attempt to follow 
the law and mistake it, is treated in § 105 infra. 

§ 49 , Special Arbitrator or Umpire 

A special arbitrator or umpire has no authority to act 
until disagreement by the original arbitrators or until ex¬ 
piration of the time allowed them for making an award. 

Although he may be appointed before that time 
(see supra § 43), as a general rule, a special arbitra¬ 
tor or umpire has no authority or power to act imtil 
a disagreement has occurred between the original 
arbitrators nor until the time allowed them for 
making an award has expired,®^ unless, previously 
thereto, the original arbitrators have disagreed and 


§ 50 

given notice of their intention to proceed no further, 
and do not thereafter undertake to act.®® In the 
absence of consent or waiver of the parties, no act 
of a special arbitrator or umpire, in the assumption of 
such authority previous to the time mentioned, can 
have any validity.®^ 

Proof of disagreement In order to establish the 
jurisdiction or authority of a special arbitrator or 
umpire to act on disagreement, it is not necessary 
to show an express admission of the original arbitra¬ 
tors that they could not agree, but the disagreement 
may be sufficiently shown by facts and circumstances 
attending the proceedings.®® 

§ 50. Delegation of Authority 

Although they may sometimes seek the advice or as¬ 
sistance of others, arbitrators cannot delegate the powers 
or authority granted them by the arbitration agreement 
or submission. 

As a general rule, arbitrators have no power to del¬ 
egate to others the whole or any material portion 
of the authority confided to them or the judicial func¬ 
tions devolving on them under a submission;®® and,, 
since their authority and duties are joint, they must 
use their individual judgment in all decisions, and 
cannot delegate to one of themselves the power to* 
decide any question,®*^ although they may each defer 
to the opinion of the others, basing their award on 
a compromise of opinion.®® 

Advice from others. The rule against delegation 
of authority does not prevent arbitrators from hon¬ 
estly seeking the advice of outsiders for the purpose 
of enabling them to understand better the matters 
before them and to perform the duties confided to 
them.®® To this end, they may properly consult ex- 


Scope of submission with respect to 
matters submitted and authority 
granted and conformity of award 
thereto see infra .§ 80. 

56. Whitney Co. v. Church, 101 A. 
329, 91 Conn. 684. 

57- Or.—Gerdetz v. Central Oregon 
Irr. Co., 163 P. 980, S3 Or. 576. 

pa.—Plank v. Mizell, 11 Pa.Co. 670. 

Wash.—Hatch v. Cole, 222 P. 463, 128 
Wash. 107, affirmed 226 P. 1119, 130 
Wash. 706. 

6 C.J. p 72 note 14. 

Binding effect of decision contrary 
to law see infra § 95. 

Questions of law as subject to sub¬ 
mission see supra § 10. 

Ba. Kleihe v. Catara, (C.C.Mass.) 14 
P.Cas.No.7,869, 2 Gall. 61. 

59. Mo.—^Thatcher Implement 8t 

Mercantile Co. v. Brubaker, 187 S. 
W. 117, 193 Mo.App. 627. 


Or.—Gerdetz v. Central Oregon Irr. 

Co,, 163 P. 980, 83 Or. 576. 

5 C.J. p 72 note 18. 

60. Kleine v. Catara, (C.C.Mass.) 14 
F.Cas.No.7,869, 2 Gall. 61. 

61. La.—S. J. Stewart (Electric) v. 
Mansura Cotton Oil Mill, (App.) 
148 So. 496. 

N.C.—Geiger v. C^aldwell, 114 S.E. 
497, 184 N.C. 387. 

R.I.—^Youngstein v. Croman, 128 A. 

337, 46 R.I. 368. 

5 C.J. p 109 note 2. 

62. Ky.—^Adams v. Bingo, 79 Ky. 
211, 1 Ky,L. 251. 

N.T.—^Matter of Grening, 26 N.T.S. 

117, 74 Hun 62. 

5 C.J, p 109 note 98. 

63. Richards v. Brockenbrough, 1 
Rand. (22 Va.) 449—5 C.J. P 109 
note 99. 

64. S. J, Stewart (Electric) y* Man- 
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sura Cotton Oil Mill, (La.App. > 
148 So. 496—5 C.J- p 110 note 4. 

65. Broadway Ins. Co. v. Doying, 27 
A 927, 65 N.J.Law 569—5 C.J. p 
110 notes 8-12. 

The caXUng in of the umpire is 
sufficient prinia facie evidence of a 
disagreement.—^Tyler v. Webb, 10 B. 
Mon.(Ky.) 123—5 C.J. p 110 note 10. 

66. David Harley Co. v. Bamefield, 
47 A 644, 22 R.I. 267—5 C.J. p 73 
note 22. 

Reservation or delegation of future 
authority see infra § 81. 

■ 67. Horton v. Pool, 40 Ala. 629—5 
C.J. p 73 note 23. 

6& N.H.—^Bean v. Wendall, 22 N.K. 
582. 

N.Y.—Haff V. Blossom, 18 N.Y.Super, 
559. 

5 C.J. p 74 note 24. 

69. Simons v. Mills, 22 P. 25, 80 
, 118—5 C.J. p 74 notes 26. 27. 
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perts,*^® legal counsel,'^! or may even consult the 
parties themselves,'^^ However, it is essential to the 
proper exercise of the arbitrators^ duty that, in act¬ 
ing on the advice so received, they should exercise 
their individual judgment and not accept as final the 
advice received unless it is in accordance vrith their 
own views, 

Ministerial assistance. It is not an improper dele¬ 
gation of the authority confided to them for the 
arbitrators to employ other persons to perform minis¬ 
terial duties connected with the arbitration.'^^ Thus, 
it is permissible for the arbitrators to avail them¬ 
selves of the assistance of clerks or accountants,*^® 
and they may employ professional assistance in draw¬ 
ing up the award,even to the extent of employ¬ 
ing an attorney of one of the parties for this pur- 
pose.77 Xhe mere fact that one of the parties draws 
up an award for the arbitrators, in the absence of 
the other party, is not of itself sufficient to invalidate 
the a ward,although it may be, if the award is er¬ 
roneous and deceptive and in favor of the party draw¬ 
ing it.7^ 

§ 51. Termination of Authority 

a. Completion of award 

b. Inability to make an award 

c. Expiration of time limit 

d. Revocation of submission 

a. Completion of Award 

The authority of arbitrators to act as such Is termi¬ 
nated by the completion of an award. 

The authority of arbitrators to act as such termi¬ 
nates with the completion of the award,8® notwith¬ 
standing the aw-ard, as completed, is not valid,8i or 


has been made before the expiration of the time lim- 
it.82 

The question of what constitutes a completion of 
the award, for the purposes of the above rule, may 
depend on the terms of the submission. If deliv¬ 
ery is required, the award is not completed, and 
hence, the arbitrators^ authority does not terminate 
until the award is delivered according to the submis¬ 
sion. 83 It is not necessary, however, that the award 
be delivered to one of the parties within the time 
when it is required to be made, if such delivery is 
not required by the submission to render the award 
complete.84 Instead, in this latter case, the ques¬ 
tion of what constitutes a complete and final award 
is ordinarily to be determined by looking to the in¬ 
tention of the arbitrators.85 Their final intention in 
this connection is sufficiently evidenced by the an¬ 
nouncement of their decision, even when not in writ¬ 
ing,86 or by delivery of the award ;87 and a written 
award, which is not required to be delivered, is com¬ 
pleted when signed by the arbitrators and notice of 
its contents given to the parties.86 

b. Inability to Mate an Award 

Unless prevented by statute, Inability of the arbitra¬ 
tors to agree or make an award may result In a termina¬ 
tion of their authority. 

Unless there is a statutory provision precluding 
the termination of authority to make an award un¬ 
til the time prescribed therefor has elapsed,89 it is 
usually held that the authority of arbitrators is termi¬ 
nated by their inability to agree and make an award, 
if they give notice thereof to the parties or separate 
with the understanding that no further meetings 
shall be held.30 Also on a disagreement, requiring 


70. Bangor Sav. Bank v. Niagara P. 
Ins. Co., 26 A. 991, 85 Me. 68, 35 
Am.S.R. 341, 20 L.R.A. 650. 

71. Stone v. Baldwin, 127 IlLApp. 
563, affirmed 226 Ill. 338, 80 N.E. 
890. 

7a. Brown v. Bellows, 4 Pick. 
(Mass.) 179—5 C.J. p 74 note 26 
Cd]. 

73. David Harley Co. v. Barnefield, 
47 A. 544, 22 R.I. 267—5 C.J. p 
74 note 28. 

74w Moore v. Barnett. 17 Ind. 349— 
5 C.J. p 74 note 29. 

75. Choctaw Nation v. U. S., (Ct. 
Cl.) 119 U.S. 1, 7 S.Ct. 75. 30 L. 
Ed. 306—5 C.J. p 74 note 30. 

70- Moore v. Ewing, 1 N.J.Law 167, 
1 Am.D. 195^—5 C.J. p 75 note 31. 

77. in. —Steere v. Brownell, 113 Ill. 
415. 

Wis.—Kane v. Fond du Lac, 40 Wis. 
495. 

5 C.J. p 75 note 33. 


78. Dickinson v. Chesapeake, etc,, R. 
Co., 7 W.Va. 390. 

79. Dickinson v. Chesapeake, etc., R. 
Co., supra. 

80. Ga.—Hightower v. Georgia Fer¬ 
tilizer & Oil Co., 89 S.E. 827. 145 
Ga. 780—Johnston v. Johnston, 141 
S.E. 924, 37 Ga.App. 788. 

III.—Smith V. Smith. 28 Ill. 56. 

Ind.—Indiana Cent. R. Co. v. Bradley, 
7 Ind, 49. 

Mo.—Inman v. Keil, (App.) 206 S.W. 
403. 

Wis.—Herman Andrae Electrical Co. 
V. Courteen, 186 N.W. 212, 176 Wis. 
92. 

5 C.J. p 75 note 38. 

81. Ill.—Smith V. Smith, 28 Ill. 56. 
N.T.—Flannery v. Sahagian, 31 N.E. 

319, 134 N.T. 85. 

5 C.J, p 75 note 39. 

82. Herman Andrae Electrical Co. v. 
Courteen, 186 N.W. 212, 176 Wis. 
92. 


83. Anderson v. Miller, 19 So. 302, 
108 Ala. 171—5 C.J. p 75 note 40. 

84. Herman Andrae Electrical Co. 
V, Courteen, 186 N.W. 212, 176 Wis. 
92—5 C.J. p 75 note 41. 

85. Fargo v. Reighard, 41 N.E. 74, 
13 Ind.App. 39—5 C.J. p 75 note 42. 

86. Mand v. Patterson, 49 N.E. 974, 

19 Ind.App. 619. 

87. Eddy v. London Assur. Corp., 

20 N.Y.S. 216, 65 Hun 307, affirmed 
38 N.E. 307, 143 N.Y. 311, 25 L.R. 
A. 686—5 C.J. p 76 note 45. 

88. Herman Andrae Electrical Co. v. 
Courteen, 186 N.W. 212, 176 Wis. 
92—5 C.J. p 76 note 44 [a]. 

89. Atchison, T. & S. F. Ry. Co. v. 
Brotherhood of L. F. and B., (C. 
C.A.I11.) 26 F.(2d)‘ 413. 

90. Atchison, T. & S. P. Ry. Co. v. 
Brotherhood of L. P. and E., supra 
—5 C.J. p 76 note 46. 
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the appointment of an umpire with whom the arbitra¬ 
tors have no power to concur, and submission of the 
matters in controversy to him, the authority of the 
arbitrators to act is at an end.^^ 

c. Expiration' of Time Limit 

Unless It has been validly extended, the expiration 
of the prescribed time within which the award must be 
rendered terminates the arbitrators' authority; and, If 
no specific time has been prescribed, the authority may be 
terminated after the lapse of a reasonable time. 

Whenever, by the terms of the submission, either 
at common law or under rule of court, the award is 
required to be made within a specified time, the au¬ 
thority of the arbitrators ordinarily terminates on 
the expiration of the time specified and, to sus¬ 
tain an award rendered after the time fixed in the 
submission, it must be shown affirmatively that the 
time was duly extended.93 The cause of the neglect 
of the arbitrators to act within the time fixed by the 
submission, not being imputable to the parties, is im- 
material,94 and the rule is in no way affected by the 
fact that a statute gives the court power to compel 
arbitrators to make their award.35 

Similarly, where the statute, under which a stat¬ 
utory arbitration is being made, fixes the time with¬ 
in which the arbitrators must act and the award 
must be made and returned to the designated court, 
it is usually held that the designation of the time 
limit is jurisdictional and the authority of the arbi¬ 
trators ends with the expiration of the time ,*96 but, 
in some instances, statutory designations of a time 
limit have been held directory merely, so that non- 
observance thereof does terminate the arbitrators’ 
authority.97 A statutory time limit, applicable only 
to arbitration proceedings taken under the statutes 
imposing the same, does not preclude the making of 
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an award after such time, where the arbitration is 
not under the statutes.93 

Extension of time limit The time within which 
an award is required to be made, and the authority 
of arbitrators exists, may be extended by subsequent 
agreement of the parties, without other limitation 
than that which affects their powers to enter into the 
original submission,99 imless the manner of ex¬ 
tending the time within which an award may be 
made and returned to court is regulated by statute, 
in which case the statute must be complied with,- 
and mere consent of the parties not evidenced as 
required by statute is insufficient.^ In the absence 
of such a restriction, the extension need be in no 
particular form,9 provided it is executed, or consent¬ 
ed to, by both parties and it may be by parol, al¬ 
though the submission is under seal.5 

No such power of extension is vested in the arbi¬ 
trators, however, unless it is expressly conferred on 
them by the terms of the submission or by some spe¬ 
cial statutory provision.® 

Waiver and estoppel. Although the time within 
which an award shall be made is prescribed by stat¬ 
ute, the parties may waive this provision, at least 
where the statute recognizes their right to do so.7 
Also, the time fixed by the terms of the submission 
for making the award may be waived by proceeding, 
without objection, before the arbitrators after ex¬ 
piration of the time,® or by failure to make the ex¬ 
piration of the time limit a groimd of objection in 
the lower court when the award is there drawn in 
question.9 

Where failure to complete the award within the 
time fixed by the submission is due to the absence 
of one of the parties thereto, he is not entitled to 
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91. Lesser v. Pallay, 188 P. 718, 96 
Or. 142—5 C.J. p 76 note 47. 

9a. Cal.—^Willis Finance & Construc¬ 
tion Co. V. Porter, 263 P. 842, 88 
Cal.App. 623. 

Pa.—^Harris v. Coal Co., 28 Pa,Dist. 
894. 

S.C.—Smith v. Spencer, 1 McCord Eq. 
92. 

6 C.J. p 76 note 48. 

93w Buntain v. Curtis, 27 lU. 374. 

94u Johnson v. Crawford, 61 A. 1103, 
212 Pa. 602. 

95. In re Abrams, 84 P. 363, 2 CaJ. 
App. 237. 

95. E. V. Benjamin Co. v. Royal 
Mfg. Co., 136 So. 19. 172 La. 965 
—^Hart V. Bupont, 69 So. 858, 138 
La. 15—5 C.J. p 77 note 62. 

97. Patrick v. Batten, 81 N.W. 1081, 
123 Mich. 203—5 O.J. P 77 note 53. 

96. Andrews v. Jordan, 172 S.E. 319, 
205 N.C. 618. 
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99. Bank of Coronado v, Shreve, 196 
P. 787, 51 CaLApp. 353—5 C.J. p 
77 note 54. 

Correction of court records to show 
extension 

The court may direct the clerk to 
amend the entry of an arbitration 
submission on its register so as to 
conform to a subsequent agreement 
or interpretation, placed on the sub¬ 
mission by the parties, as to the time 
within which the award should be 
made.—^Bank of Coronado v. Shreve, 
196 P. 787, 51 Cal.App. 353. 

1. In re Slater, 258 N.T.S. 253, 236 
App.Div. 694—5 C.J. p 78 note 63 
[a]. 

a. In re Slater, suprar-5 C.J. p 77 
note 59. 

9. Andrews v. Jordan, 172 S.E. 319, 
205 N.C. 618—5 C.J. p 78 notes 60, 
63 [b]. 

4k Peters v. Johnson, 3 j^urr. St J. 
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J. p 78 note 62. 

6. Johnson v. Crawford, 61 A. 1103, 
212 Pa. 502—^5 C.J. p 78 notes 64, 
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7. Andrews v. Jordan, 172 S.B. 319, 
205 N.C. 618—5 C.J. p 80 note 81. 

8. Cal.—^Bank of Coronado v. 

Shreve, 196 P. 787, 51 CaLApp. 353. 

Idaho.—Rexburg Inv. Co. v. Dahle & 
Eccles Const. Co., 211 P. 552, 36 
Idaho 552. 

Ill.—^Williams v. Henkle, 201 Ill.App. 
362. 

N.J.—Goerke Kirch Holding Co. v. 
Union County Circuit Court, 185 A. 
375, 14 N,J.Misc. 624, affirmed 185 
A. 376, 116 N.J.Law 427. 

5 C.J. p 80 note 82. 

9. Ellison V. Chapman, 7 Blackf. 
(Ind.) 224—^Jacobs v. MofEatt, 3 
Blackf. (Ind.) 395. 
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complain of the delay.i<> 

Time limit not expressly fixed. As a general rule, 
if the time for making the award is not limited by 
the submission, ,the award may be made at any time 
before the submission is revoked by one of the par- 
ties.^^ It will be presumed that the parties intended 
to leave the time of making the award to the discre¬ 
tion of the arbitrators.^^ Nevertheless, the discre¬ 
tion vested in the arbitrators is not an arbitrary or 
unlimited one, and the delay in making the award 
may be so unreasonable as to authorize the setting 
aside thereof and it is open to either of the par¬ 
ties to push the arbitration, where no time has been 
fixed, by requesting the arbitrators to proceed with¬ 
in a reasonable time, and to revoke the submission on 
the failure of the latter to do soM 

d. Revocatioii of Submission 

A valid revocation of the submission terminates the 
authority of the arbitrators. 

In accordance with the general rules on the ef¬ 
fect of a revocation (see supra § 36), a valid re¬ 
vocation of the submission terminates the author¬ 
ity of the arbitrators appointed thereunder.^s Al¬ 
though the death of an arbitrator may act as a re¬ 
vocation (see supra § 34), it has been held that the 
death of one of the arbitrators after the execution 
of the award, and before the same has been returned 
to court for enforcement, will not invalidate the 
award, and it may be returned thereafter.^® 

§ 52. —— Effect of Termination 

A termination of authority leaves the arbitrators 
without further power to do any acts with respect to the 
making or changing of an award. 


After the termination of the authority of arbitra¬ 
tors, they are functi officio and without further power 
to make any award or add to, or change, a previous 
award,^*^ without the consent of both parties,^® or 
a recommitment by the court under statutory author¬ 
ity (see infra § 113). After award, the arbitrators 
have no more power to make a subsequent award 
on the same subjects, without the consent of the par¬ 
ties, than they would have to make an award with¬ 
out any submission, and this, too, although some 
of the arbitrators were misled and did not intend 
to award as they did.^® They have no power to make 
any correction of the award which requires a re¬ 
consideration of the merits of any matter submit- 
ted.20 It has been held, however, that the arbitra¬ 
tors have the power to correct clerical errors ap¬ 
pearing on the face of the award but there is 
also authority to the contrary.^^ 

§ 53. Personal Liability of Arbitrators 

a. Civil liability 

b. Criminal liability 

a. Civil Liability 

Arbitrators are exempt from civil liability for failure 
to exercise care or skill in the performance of their 
Judicial functions; but they may be held liable for im¬ 
proper actions committed in a capacity other than that 
requiring judicial action. 

As the action of arbitrators in pursuance of a sub¬ 
mission of matters in controversy is judicial in its 
nature, they generally cannot be held liable in dam¬ 
ages to either of the parties for failure to exercise 
care or skill in the performance of their functions 
and they are exempt from civil liability for the mak¬ 
ing of any award, although it is claimed to have been 


10. Hegan v. Beckley, 105 S.W. 96$, 
32 Ky.L. 349. 

11. Saunders v. Heaton, 12 Ind. 20— 
5 C.J. p 79 note 77. 
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Assoc. V. Trimble, 49 Ala, 212. 

Me.—Small v. Thurlow, 37 Me, 504. 

6 C.J. p 79 note 78. 
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14b Ruckman v. Ransom, 35 N.J. 
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Power to revoke generally see supra 
§ 33. 
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CaLApp. 523. 
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Ill.—Smith v. Smith, 28 Ill. 56. 
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403. 

Wis.—^Herman Andrae Electrical Co. 
V. Courteen, 186 N.W. 212, 176 Wis. 
92. 

5 C.J. p 80 note 89, p 81 note 90. 
Supplemental award 
Where three arbitrators returned 
an award, they exhausted their au¬ 
thority, and two of them could not 
thereafter make and return a supple¬ 
mental award, and it was error to 
make such supplemental award the 
judgment of the court—^Hightower 
V. Georgia Fertilizer & Oil Co., 89 S. 
E. 827, 145 Ga. 780. 

18. Brown v. Durham, 85 S.W. 120, 
110 Mo.App. 424—5 C.J. p 81 note 
91. 

l^.. Doke Y. James, 4 N.T. 568. 
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20. Herman Andrae Electrical Co. t. 
Courteen, 186 H.W. 212, 176 Wis. 
92—5 C.J. p 81 note 93. 

IflUstake 

Where the decision was made, but 
due to a mistake an item of claim 
of one of the parties was left out, 
the determination was conclusive, 
and cannot be reopened on account 
of the mistake.—^Herman Andrae 
Electrical Co. v. Courteen, 186 N.W. 
212, 176 Wis. 92. 

21. Hartley v. Henderson, 42 A. 198, 
189 Pa, 277—5 C.J. p 81 note 94. 

Correction or modification of award 
and recommitments for that pur¬ 
pose see infra §§ 112, 113. 

22. Dudley v. Thomas, 23 Cal. 365— 
5 C.J. p 81 note 95. 

28. Hutchins v. Merrill, 84 A. 412, 
109 Me. 313, 42 L.R.A.(N.S.) 277, 
^ Ann.Qas.l913E 648—5 C.J. p 82 note 
97. ■ ' . ■ ‘ 
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the result of fraud, corruption, or an unlawful con- 
spiracy.24 However, an arbitrator who acts also 
in a capacity other than that requiring judicial ac¬ 
tion—^such as agent, receiver, or appraiser—^is not 
exempted from liability for improper action in the 
latter capacity by reason of the fact that he is also an 
arbitrator.25 

b. Criminal Liability 

When so provided by statute, an arbitrator who agrees 
beforehand with regard to the award he is to render is 
criminally liable. 

When so provided by statute, an arbitrator who 
agrees beforehand with regard to the award he is 
to render is guilty of a misdemeanor.26 

§ 54. Compensation 

a. In general 

b. Amount 

c. Forfeiture 

d. Liability between coparties and contri¬ 

bution 

a. In G-eneral 

In the absence of an express agreement, the arbitra* 
tors are entitled to a reasonable compensation, which 
right they may enforce against one or all of the parties, 
Jointly or severally, by retaining the award or otherwise. 

Although arbitrators may have no power to award 
costs or fix their compensation, if such authority has 
not been expressly conferred (see infra § 136), yet, 
in the absence of an express agreement or provision 
otherwise, they are entitled to hold the parties joint¬ 
ly and severally liable under an implied contract for 
a reasonable compensation, for which an action of 
implied assumpsit may be maintained, either jointly 
or severally, against one or all of the parties.27 This 
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right to enforce a joint and several liability against 
both parties is not affected by an agreement between 
the parties as to the payment of compensation to 
which the arbitrators were not parties or privies.28 
The arbitrators may sue severally for their compen¬ 
sation and if upon the completion of an award, 
the parties neglect to pay to the arbitrators their 
reasonable compensation for services rendered, it is 
proper for the arbitrators to retain the award as 
security for such payment until the payment is 

made. 30 

b. Amount 

Generally, the amount of an arbitrator’s compensation 
should be fixed in accordance with the terms of the sub¬ 
mission or applicable statute, or be reasonable In view of 
all the circumstances. 

Generally, the amount of an arbitrator’s compen¬ 
sation may and should be fixed in accordance with 
the terms of the submission,31 or be reasonable in 
view of the particular circumstances of each case, 
regard being had to the nature and importance of 
the matters in dispute, the amount involved, and 
time properly employed.32 A court usually will not 
interfere with charges by an arbitrator, in the ab¬ 
sence of evidence to show that such charges are 
extortionate or unfair and tmreasonable.33 The 
amount may be based on items or expenses for which 
there is an express or implied promise to pay,34 and 
no others can be included.35 

In statutory arbitrations, the per diem compensa¬ 
tion of arbitrators may be fixed by statute,33 or 
the reasonableness of the compensation to be included 
in the judgment on the award may be left to the 
discretion of the court to which the award is return¬ 
able ;37 but it is perfectly competent for the parties 
to provide in the submission that the fees of the 


Hoosac Tunnel Dock, etc., Co. v. 
O’Brien, 137 Mass. 424, 50 Ain.H. 
323—5 C.J. p 82 note 98. 

26, Cunningham r. Denis, 25 So. 531, 
51 La.Ann. 902—5 C.J. p 82 note 2. 

aOb Earle v. Johnson, 84 N.W. 332, 
81 Minn. 472. 

27. Shaw V. GrWin, (La.App.) 154 So. 
392—5 C.J. p 173 note 95. 

Exception to misjoinder properly 
overmledd—Shaw v. Gwin, (La.App.> 
154 So. 392. 

28, Cal.—^Toung v. Starkey, 1 Cal. 
426. 

Ind.—^Alexander y. Collins, 28 N.E. 
190, 2 Ind.App. 176. 

29. Ind.—Alexander v. Collins, su¬ 
pra. 

Me.—Butman v. Abbot, 2 Me. 361. 
N.Y.—^Hinman v. Hapgood» 1 Den, 
188, 43 Am.D. 663. 


30. Russell V. Page, 17 N.E. 536, 147 
Mass. 282—5 C.J. p 173 note 2. 

31. Pope Const. Co. y. State High¬ 
way Commission, (Mo.App.) 92 S. 
W.(2d) 974. 

Fee fixed by arbitrators under con¬ 
tract, whereby the arbitrators are to 
fix their own rate of compensation, 
will be allowed if it is not unrea¬ 
sonable.—^Everett y. Erie County, 266 
N.Y.S. 299, 148 Misc. 778. 

32. Bryant y. Levy, 28 So. 191, 52 
La.Ann. 1649. 

33. Everett v. Brie County, 266 N.Y. 
S. 299, 148 Misc. 778—5 C.J. p 174 
note 8. 

Fee fixed on motion 
Where parties to arbitration pro¬ 
ceedings did not object to the fix¬ 
ing of the fee of an arbitrator on 
a motion to confirm an award of the 
arbitrators, nor to the amount of the 
fee suggested by the arbitrator, the 
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fee would be fixed at that sum on 
the motion.—^In re Weeks, 273 N.Y.S. 
922, 153 Misc. 211. 

34. Tri-State Transp. Co. y. Stearns 
Bros., 143 S.E. 473, 195 N.C. 720. 

35w U.S.—The Hartbridge, (aC.A.N. 
Y.) 57 P.(2d) 672. 

Mo.—^Bates v. Bast St. Louis A S. 

Ry. Co.. (App.) 297 S.W. 179. 
Interest on fees and expenses 

A judgment on the arbitrators* 
award has been held to be erroneous 
in allowing interest on the arbitra¬ 
tors* fees and expenses where the 
arbitration agreement contained no 
promise to pay interest thereon.— 
The Hartbridge, (C.C.A.N.Y.) 57 P. 
(2d) 672. 

33. Rone y. Hines, 7 Hy.L. 93—5 C 
J. p 174 note 9. 

37. James v. Southern Lumber, Co^ 
. 26 N.E. 995, 153 M4ss. 36l " 
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arbitrators shall not be limited to those fixed by 
statute.®* 

c. rorfeitnre 

An arbitrator may forfeit his right to compensation by 
reason of his wrongful acts, but a good-faith failure to 
render or return a valid award will not have this effect. 

Although an arbitrator acting judicially is protect¬ 
ed from civil liability for his wrongful acts as stated 
in § 53 supra, such acts as have rendered his award 
unavailing to a party may be relied on to de¬ 
feat an action by the arbitrator to recover compen- 
sation.39 Arbitrators, however, are entitled to rea¬ 
sonable compensation for services rendered in good 
faith in pursuance of the award, although they fail 
to make an award, when the failure is not due to 
any fault of their own, but to the inability of the 
parties to proceed with the trial.'^® Likewise, al¬ 
though the arbitrators err in the form and manner of 
arriving at the conclusion which the law requires, in 
order to render the award valid, they are, neverthe¬ 
less, entitled to a reasonable compensation for the 
services rendered in good faith in pursuance of the 
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submission.^1 Where part of the award is void, but 
part is sustained, directions in the award as to fees 
will not be interfered with, it not appearing that the 
work imposed on the arbitrators was increased by the 
consideration of the questions on which the award 

was defective.'*^ 

d. Liability between Coparties and Contribution 

A party compelled to pay the whole of the arbitrators* 
compensation is entitled to recover a proportionate share 
from the other parties to the submission, unless there Is 
some special agreement or provision rendering the one 
party liable for the whole. 

In the absence of a special provision, by agree¬ 
ment of the parties, by the terms of an award un¬ 
der sufficient authority, or by a statute under which 
the arbitration proceeds, determining the matter of 
compensation, the parties are equally liable each to 
pay his aliquot share,and, therefore, in case one 
of the parties has been compelled to pay the whole, 
in an action against him, or in order to get the award 
out of the hands of the arbitrators, he is entitled to 
contribution against the other parties to recover from 
each of them their proportionate share.44 
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IV. PEOCEEDINGS BY AND BEFORE ARBITRATORS 


§ 55. In General 

Proceedings by or before arbitrators are not governed 
by the technical rules applicable to court or judicial pro¬ 
ceedings, but they must be fair and impartial and In ac¬ 
cordance with the terms of the arbitration agreement or 
submission and any controlling statutes. 

Proceedings by or before arbitrators are gen¬ 


erally not governed by, and need not conform to, 
the technical rules applicable to regular judicial or 
court proceedings.-^® jhe only restrictions are that 
they must be fair and impartial® and in accord¬ 
ance with the terms of the submission and con¬ 
trolling statutes.^ 7 


35. Poppers v. Knight, 69 Ill.App. 
578. 

39. Bever v. Brown, 9 N.W. 911, 56 
Iowa 565, 41 Am.R. 118—5 C.J. p 
174 note 12. 

Proof to defeat claim for compen- 
satioa 

The rule of judicial immunity for 
such wrongful acts does not inhibit 
proof thereof for the purpose of de¬ 
feating claim for compensation for 
services.—^Bever v. Brown, 9 N.W. 
911, 56 Iowa 565, 41 Am.R. 118. 

40. Davis V. Bradford, 58 N.H. 476. 

41. Everett v. Erie County, 266 N. 
T.S. 299, 148 Misc. 778—5 C.J. p 
173 note 99. 

42. Giddings v. Hadaway, 28 Vt. 342. 

43. La.—Shaw v. Gwin, (App.) 164 
So. 392. 

N.T.—^In re Weeks, 273 N.Y.S. 922, 
153 Misc. 211. 

Arbitrator not employee of one party 
As respects liability for an arbitra¬ 
tor’s compensation, the selection and 
appointment of an arbitrator by each 
party to the arbitration contract, as 
authorized thereby, do not make each 
arbitrator the representative, agent, 


or employee of the party appointing 
him.—Shaw v- Gwin, (La.App.) 164 
So. 392. 

44. Russell v. Page, 17 N.E. 536, 147 
Mass. 282—5 C.J. p 174 note 16. 

45. Ky.—^Modern System Bakery v. 
Salisbury, 284 S.W. 994, 215 Ky. 
230. 

N.Y.—In re Schwartz, 217 N.T.S. 233, 
127 Misc. 452. 

Or.—Jacob v. Pacific Export Lumber 
Co., 297 P. 848, 136 Or. 622. 

5 C.J. p 82 note 8. 

intent of parties 

By a voluntary submission to 
judges of their own choosing the par¬ 
ties will always be understood to 
mean to dispense with the technical 
rules of proceeding by which the 
regular judicial tribunals are usually 
governed,—Askew v. Kennedy, 17 S. 
C.L. 46. 

46. Colo.—^People v. Lindsey, 283 P. 
539, 545, 86 Colo. 458. 

Ky.—^Modern System Bakery v. Salis¬ 
bury, 284 S.W. 994, 215 Ky. 230. 
N.T.—^American Eagle Fire Ins. Co. 
V. New Jersey Ins. Co., 148 N.E. 
562, 240 N.T. 398, reversing 206 N. 
T.S. 879, 210 .App.Div. 879. 
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Utah.—Blvans r. Utah Lake Land, 
Water & Power Co., 174 P, 1126, 63 
Utah 601. 

5 C.J. p 83 note 10. 

Covenant raised by law 
“The law reads into the tarbitra- 
tion] agreement a covenant to the ef¬ 
fect that the proceeding shall be hon¬ 
est and fair, that the statement of 
the items of damages claimed shall 
be reasonably specific, that the evi¬ 
dence heard shall possess legal com¬ 
petency and some probative value, 
that claims made shall be legally 
competent, and that each party shall 
have a fair and honest hearing.”—- 
Bivans v, Utah Lake Land, Water & 
Power Co., 174 P. 1126, 1130, 53 Utah 
601. 

Competency of arbitrators as depend¬ 
ent on fairness and impartiality see 
supra § 46 b. 

Fairness and impartiality required by 
quasi-judicial nature of arbitrators’ 
authority see supra § 48 a. 

47. Mo.—^Fernandes Grain Co. v. 
Hunter, 274 S.W. 901, 217 Mo.App. 
187. 

W.Va.—^Bailey v. Triplett, 98 S.B. 
166, 83 W.Va. 169. 
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A stipulation in the submission or agreement that 
the proceedings are to be in accordance with the 
rules and regulations of a corporation or society 
must be complied with; and arbitration proceed¬ 
ings had in accordance with such a stipulation are 
as valid and binding as if the arbitration had been 
made without reference to the rules or regulations 
of the organization.49 

§ 56. Mode of Conducting in General 

In the absence of a stipulation or statute covering the 
matter, arbitrators have a general discretion as to the 
mode of conducting the proceedings and are not bound to 
proceed according to technical rules. 

Unless the mode of conducting the proceedings 
has been prescribed by the arbitration agreement or 
submission,50 or regulated by statute,arbitrators 
have a general discretion as to the mode of con¬ 
ducting the proceedings and are not bound to pro¬ 
ceed according to the technical rules relating to 
judicial proceedings.52 All that is necessary is that 
the proceedings be conducted honestly and fairly, 
and with due regard for the rights of the parties.53 

§ 57. — Special Arbitrator or Umpire 

The general rules applicable to the conduct of pro¬ 
ceedings before original arbitrators are applicable, muta- 
tis mutandis, to proceedings before umpires or special 
arbitrators. 

The general rules applicable to the conduct of 
proceedings before the original arbitrators are ap¬ 
plicable, mutatis mutandis, to proceedings before 


§ 58 

umpires or special arbitrators.54 Thus it has been 
held essential that the matters of difference be¬ 
tween original arbitrators should not be presented 
or discussed before an umpire by one in the ab¬ 
sence of the other,55 that evidence for one party 
upon the matters of disagreement should not be 
heard ex parte,55 and that the umpire should not, 
in the absence of one of the parties and one of 
the arbitrators, act on information from the other 
party and arbitrator as to what the points of dis¬ 
agreement were.57 

§ 58. Hearing 

Although the hearing before arbitrators must be fair 
and honest, It may be conducted informally, and it is often 
held that the parties have no absolute right to be repre¬ 
sented by counsel therein in the absence of an express 
stipulation to that effect in the arbitration agreement or 
submission. 

Although the hearing before arbitrators must be 
fair and honest,®^ it may be conducted informally,5^ 
and it is usually held that, in the absence of a stip¬ 
ulation in the agreement of submission, the par¬ 
ties have no absolute right to the assistance of 
counsel in hearings before arbitrators,5especially 
in the absence of any request therefor.51 Some cas¬ 
es, however, take the view that either party has a 
right to be represented before arbitrators by coim- 
sel,52 and it constitutes misconduct for the arbi¬ 
trators to permit one party to be represented and 
assisted by counsel, and to refuse to the other party 
a reasonable opportunity to avail himself of the 
same assistance; 53 but the momentary presence of 


48. Fernandes Grain Co. v. Hunter, 
274 S.W. 901, 217 Mo.App. 187. 

49. Payne v. Crawford, 10 So. 911, 
11 So. 725, 97 Ala. 604—5 C.J. p 83 
note 11. 

50. Mo.—Fernandes Grain Co. v. 
Hunter, 274 S.W. 901, 217 Mo.App. 
187. 

W.Va.—^Bailey v. Triplett, 98 S.E. 166, 
83 W.Va. 169. 

5 C.J. p 82 note 5. 

51. O’Neill V. Clark, 78 N.W. 256, 57 
Neb. 760. 

62. Ky.—^Modern System Bakery v. 
Salisbury, 284 S.W. 994, 215 Ky. 
230. 

Mass.—^Dana v. Dana, 157 N.E. 623, 
260 Mass. 460. 

Mich.—^Acme Lumber Co. v. Ruby, 
211 N.W. 631, 237 Mich. 314. 

N.T.—^Bridgeman v. Gondek, 256 N. 

Y.S. 491, 235 App.Div. 129. 

5 C.J. p 82 notes 7-8, p 92 note 20. 

5a. Modern System Bakery v. Salis¬ 
bury, 284 S.W. 994, 215 Ky. 230—5 
C.J. p 83 note 10. 

Nonprejndicial Irregularity will 
not vitiate an award.—^Whitney Co, v. 


Church, 101 A. 329, 91 Conn. 684—5 C. 
J. p 83 note 9 [a]. 

54. Bailey v. Triplett, 98 S.B. 166, 83 
W.Va. 169—5 C.J. p 112 notes 29-36. 

Adherence to terms of agreement 

(1) The special arbitrator or um¬ 
pire must proceed in accordance with 
the terms of the submission or other 
agreement of the parties.—^Bailey v. 
Triplett, 98 S.E. 166, 83 W.Va. 169— 
5 C.J. p 112 note 36. 

(2) Where a decision of the mat¬ 
ters submitted to arbitration requires 
a view of the premises involved in 
the controversy, it is not sufficient 
that the original arbitrators view the 
premises before disagreement, but it 
is necessary, to a subsequent award 
in which a special arbitrator joins, 
that he also should have viewed the 
premises.—Palmer v. Van Wyck, 21 
S.W. 761, 92 Tenn. 397. 

Necessity and extent of hearing by 

special arbitrator or umpire see in¬ 
fra § 59 b. 

55, S.C.—Walker v. Charleston, 8 S. 
C.Eq. 443. 

Tenn.—^Mullins v. Arnold, 4 Sneed 
261. 

5 C.J. p, 112 note 30. 
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5S. Alexander v. Cunningham, IH 
Ill. 511—5 C.J. p 112 note 32. 

57. Cravens v, Estes, 139 S.W. 761, 
144 Ky. 511. 

Sa Bivans v. Utali Lake Land, Wa¬ 
ter & Power Co., 174 P. 1126, 53 
Utah 601. 

59. Cal.—Stockwell v. Equitable 
Fire & Marine Ins. Co. of Provi¬ 
dence, B. I., (Cal.App.) 25 P.(2d) 
873. 

Colo.—^Providence Washington Ins, 
Co. V. Gulinson, 215 P. 154, 73 Colo. 
282. 

ea Gardner v. Newman, 33 So. 179, 
135 Ala. 522—5 C.J. p 84 note 32. 

61. Zell V. Williams, 76 N.C. 302. 

6Q. Wechsler v. Gidwitz, 250 IlLApp. 
136—5 C.J. p 84 note 31. 

Representation of corporate party 
at hearing by officers or agents is 
permissible.—^Wechsler v. Gidwitz, 
250 Ill-App. 136. 

83. Matter of Picker, 114 N.Y.S. 289. 
130 App.Div. 88—5 CJ. p 84 note 
84. 
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counsel for one of the parties does not vitiate the 
award.®^ 

§ 59. -Right to Hearing 

a. In general 

b. By special arbitrator or umpire 
a. In Greneral 

As a general rule, parties are always entitled to a 
hearing before the arbitrators. 

It may be stated, as a general proposition, that 
parties are always entitled to a hearing before the 
arbitrators on all matters submitted, and, although 
arbitrators are not bound by strict rules of evidence, 
they cannot transgress that fundamental principle 
of justice which declares that no man shall be con¬ 
demned without an opportunity of being heard.®® 
The fact that arbitrators in denying the parties a 
hearing acted in perfect good faith, merely mistak¬ 
ing their duty in this respect, in no way affects the 
operation of the nile.®® 

There may, however, be no right to a hearing 
because it has been waived by agreement of the 
parties,®*^ or because the proceeding is in substance 
but a mere reference for the ministerial determina¬ 
tion of a particular fact;®® but a waiver must be 
shown by him who asserts it,®® and nothing short 
of plain and clear words will be sufficient for the 

purpose JO 

The right to a hearing does not make it the duty 
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of arbitrators to hear the argument of parties, when 
it is not requested by them.'^i 

b. By Special Arbitrator or Umpire 

Generally, unless required by statute or by the terms 
of the submission, it Is not necessary for a special arbi¬ 
trator or umpire to rehear the case if the parties have 
made no request for a rehearing after having been given 
an opportunity to do so. 

While there are a few decisions which seem to 
lay down the rule broadly that it is the duty of 
an umpire or third arbitrator to rehear the case,^^ 
yet, unless a rehearing is required by the terms of 
the submission itself,*^® or by some statutory provi- 
sion,74 after a disagreement between the original 
arbitrators, the special arbitrator, in conjunction 
with them, or the umpire acting upon his sole re¬ 
sponsibility, may proceed to a consideration of the 
case as presented by the original arbitrators, and 
may make an award thereon without hearing the 
evidence anew or additional evidence, in the absence 
of a request for a rehearing by one of the parties.*^® 
For this rule to apply, however, it is ordinarily es¬ 
sential that the parties be notified of the appoint¬ 
ment of the special arbitrator or umpire and of 
the proceedings by him, and be accorded a reason¬ 
able opportunity to demand a rehearing, as in the 
absence of such notice and opportunity to be heard 
or to make a demand no authority to proceed to the 
rendition of a valid award exists.*^® 

Nevertheless, notice of proceedings as to disa¬ 
greement is not necessary to be given where a par- 
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GL Riccominl v. Pierucci, 202 P. 344, 
54 Cal.App. 606. 

65. Cal.—Stockwell v. Equitable Fire 
& Marine Ins. Co. of Providence, R. 
I., (App.) 25 P.(2d) 873. 

Ky.—Modern System Bakery v. Salis¬ 
bury, 284 S.W. 994, 215 Ky. 230. 
jild.—^Roberts v. Consumers* Can Co., 
62 A. 585, 102 Md. 362, 111 Am.S.R. 
377. 

Minn.—Lee v. Tysdal, 203 N.W. 988, 
163 Minn. 355. 

Or.—Jacob v. Pacific Export Lumber 
Co., 297 P. 848, 136 Or. 622. 

Tenn.—Ryan v. Reed Air Filter Co., 
11 Tenn.App. 472. 

6 C.J. P 84 notes 23, 24. 

“The injustice is the same, and the 
injury as great, to deprive one of a 
right without a hearing before arbi¬ 
trators as before a court.”—Coons v. 
Coons, 28 S.E. 885, 95 Va. 434, 438, 64 
Am.S.R. 84. 

66. Blmendorf v. Harris, 23 Wend. 
(H.Y.) 628, 35 Am.D. 587—5 C.J. P 
84 note 27. 

67. Curran v. City of Philadelphia, 
107 A. 636, 264 Pa. Ill—^5 C.J. p 84 
note 28. 

Obb^^ons of subinission. 
-CcMnmon-law arbitration requires a 


hearing at which the parties may be 
heard, but if the conditions of sub¬ 
mission are that arbitrators are to 
view the premises and render an 
award, the jury may assume that the 
hearing and notice of hearing are 
waived.—Grand Rapids & I. R. Co. 
V. Jaqua, 116 N.E. 73, 66 IndApp. 113. 

68. National Surety Co. v. Board of 
Education of Clifton, 165 A. 288, 11 
N.J.Misc. 225, affirmed National 
Surety Co. v. Board of Education of 
Clifton in Passaic County, 170 A. 
643, 112 N,J.Law 375. 

Arbitrators selected to divide re¬ 
alty between owners are not different 
from referees in partition, and where 
it was not contemplated that they 
should do anything more than to go 
upon the premises, survey the same, 
and divide the ground into three 
tracts in the manner stipulated, and 
make a report of their action, an 
award made by them was valid, al¬ 
though the parties were not given the 
opportunity to appear before them for 
a hearing.—^Lesser v. Pallay, 188 P. 
718, 96 Or. 142. 

69. Curran v. City of Philadelphia, 
107 A. 636, 264 Pa. IIL 
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7a N.J.—^Hart v. Kennedy, 20 A. 29, 

47 N.J.Eq. 51. 

N.Y.—^Matter of Martin, 1 How.Pr. 
(N.S.) 28. 

71. Zell V. Johnston, 76 N.C. 302. 

72. Passmore v. Pettit, 4 Dali. (Pa.) 
271, 1 L.Ed. 830—5 C.J. p 110 note 
13. 

73. Fla.—^Blood v. Shine, 2 Fla. 127. 
S.C.—Sharp v. Lipsey, 18 S.C.L. 113. 

74. U.S.—Warren v. Tinsley, (Tex.) 

53 F. 689, 3 C.C.A. 613. 

N.Y.—^Matter of Grening, 26 N.Y.S. 

117, 74 Hun 62. 

5 C.J. p 110 note 16. 

75. Rounds v. Aiken Mfg. Co., 36 S. 

E. 714, 58 S.C. 299—^Finney v. Mil¬ 
ler, 17 S.C.L. 81—5 C.J. p 111 note 
16. 

7a Starr v. O’Quinn, 104 S.E. 66, 180 
N.C. 92—5 C.J. p 111 note 18. 

Bequireanent extends to both special • 
arbitrators and umpires 
The same necessity exists in the 
case of a special arbitrator acting 
only after disagreement as in the 
case of an umpire.—^Day v. Ham¬ 
mond, 57 N.Y. 479, 16 Am.R. 522—5 
C.J. p. Ill note 19. 




ty, with knowledge of the proceedings, refuses or 
neglects to attend,^7 or in case notice has been ex¬ 
pressly waived.78 Also the parties may, by express 
agreement that the umpire may make an award on 
the notes taken by the arbitrators without exam¬ 
ining the witnesses, waive their right to a rehear¬ 
ing of the evidence.79 Waiver of notice will not 
lightly be presumed; and, when once the want of 
notice appears, the burden of establishing a waiver 
is upon the party who seeks to uphold an award 
which has been made after disagreement and with¬ 
out a rehearing of the evidence.^® 

Extent of hearing when full rehearing not re¬ 
quired, The extent to which it is necessary for a 
special arbitrator or umpire to go in hearing the 
matters upon which the original arbitrators have 
disagreed, in the absence of a demand for a re¬ 
hearing or in case of a waiver thereof, is a matter 
which rests in his sound discretion.^! If a rehear¬ 
ing of the entire case has not been required, upon 
a partial disagreement of the original arbitrators 
there is no reason or rule which prevents the spe¬ 
cial arbitrator or umpire from accepting as con¬ 
clusive those matters about which there has been 
no disagreement, confining the subsequent investi¬ 
gation to the matters of difference.^^ However, an 
umpire is not bound to accept the opinion of the 
original arbitrators as conclusive even as to matters 
upon which they are agreed.^^ 

§ 60. - Hearing by All Arbitrators 

a. In general 

b. With special arbitrator or umpire aft¬ 

er disagreement 


a. In General 

All arbitrators must have notice of the meeting and, 
unless a different course Is authorized by the submission, 
all the regular arbitrators, but not a special arbitrator or 
umpire, must be present and participate in the hearings. 

All the arbitrators must have notice of the meet¬ 
ing,and, unless a different course is authorized 
by the submission, ^ 5 or the parties have expressly 
or impliedly waived the necessity for their presence 
(see infra § 69), all the arbitrators must be present 
and participate in the hearings, and a fewer number 
have no right to proceed,^® particularly at meetings 
at which evidence is heard.^^ This rule does not, 
however, require an award to be vitiated for tem¬ 
porary absences of an arbitrator where neither par¬ 
ty is prejudiced thereby.ss 

Withdrazval or refusal of arbitrator to act If 
one of the arbitrators refuses to act in the first 
place or withdraws pending the proceedings and 
before the hearings have been completed and all the 
proof heard, no valid award can be rendered.^^ 

Presence or participation of special arbitrator or 
umpire. As a special arbitrator or umpire generally 
has authority to act only after a disagreement has 
occurred (see supra § 49), his presence or participa¬ 
tion in the hearing previous to a disagreement is. 
not necessary.^^ However, where the special arbi¬ 
trator or umpire has been appointed before the oc¬ 
currence of a disagreement, and, without any dis¬ 
agreement having occurred, he joins or participates 
in the proceedings, the fact of the joinder will not 
vitiate the award, in the absence of evidence that 
he dominated the proceedings or that the award was 
not the result of the fair judgment of the regular 
arbitrators.^! 


77. Graham v. Graham, 9 Pa. 254, 49 
Am.D. 557—5 C.J. P HI note 20. 

78. Crabtree v. Green, 8 Ga. 8. 

79. Knowlton v. Homer, 30 Me. 652. 
80u Day v. Hammond, 57 N.T. 479, 

15 Am.K. 522—5 C.J. p !11 note 23. 

81, Ranney v. Edwards, 17 Conn. 
309. 

88. American Rattan & Reed Mfg. 
Co. V. Cone, 190 N.T.S. 782, 198 App. 
Uiv. 843 — 5 c.J. P 112 note 25. 

83. Bassett V. Cunningham, 9 Gratt. 
(50 Va.) 684. 

84. Colo.—^Providence Washington 
Ins. Co. V. Gulinson, 215 P. 154, 
73 Colo. 282. 

Pa.—^Reesman v. Kittanning Ins. Co., 
3 Pa.Co. 1. 

5 C.J. p 85 note 36, p 96 note 55, p 100 
note 89. 

85. Devereux v. Burgwln, 33 H.C. 
480. 

88. Ky.—^Modern System Bakery v. 


Salisbury, 284 S.W. 994, 215 Ky. 
230. 

La.—S. J. Stewart (Electric) v. Man- 
sura Cotton Oil Mill, (App.) 148 So. 
496. 

Miss,—Stout V. W. M. Garrard & Co., 
91 So, 33, 128 Miss. 418. 

Pa.—^Homestead Kest of Owls v. 

Abels, 24 Pa.Dist. 1040. 

Va.—^Fraley v. Nickels, 93 S.B. 636, 
121 Va. 377. 

5 C.J. p 85 note 39. 

Party’s right to expect arbitrator’s 
presence 

Parties to the dispute under an ar¬ 
bitration agreement have the right to 
expect that the arbitrator selected by 
them will be present at the meeting. 
—Modern System Bakery v. Salis¬ 
bury, 284 S.W. 994. 216 Ky. 230. 
Necessity that'all arbitrators partici¬ 
pate and concur in decision see in¬ 
fra § 67. 

87. .Hills V. Home Ins. Cp., 129 Mass. 
345—5 C.J. p 85 note 4d.. 

m 


88. Acme Lumber Co. v. Ruby, 211 
N.W. 631, 237 Mich. 314. 

Three hours absence 
An award was not invalidated by 
the fact that one of the arbitrators 
was not present all the time, but 
spent three hours elsewhere, where, 
upon returning, his colleagues ex¬ 
plained to him what had been done 
in his absence, and he went over their 
work and approved it.—^Tutt v. Smith, 
212 S.W. 920, 184 Ky. 732. 

89w N.T.—^Bullard v. Morgan H. 
Grace Co.. 148 N.B. 559, 240 N.T^ 
388, affirming 206 N.T.S. 336, 210 
App.Div. 476. 

Tex.—^Beirne v. North Texas Gas Co., 
(Civ.App.) 221 S.W. 301. 

5 C.J. p 85 note 41, p 99 note 83. 
Revocation of submission by with¬ 
drawal or refusal of arbitrator to 
act see supra | 34. 

90. Geiger v. Caldwell, 114 S.B. 497, 
184 N.G. 387—6 C.J. p 169 note 3. 

91. Toungstein v. Croman, 128' A- 

. 337, 46 R.I. 368—5 CJT. p 110 note 11 
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b. With Special Arbitrator or Umpire after Dis- 
agreeanent 

The original arbitrators, after disagreement, should 
participate with a special arbitrator, but participation 
with an umpire is not necessary. 

It is essential to the validity of an award by the 
original arbitrators in conjunction with a special 
arbitrator who is authorized to act with them only 
in the making of a majority award that the original 
arbitrators should participate in the hearing and 
consideration of the case after disagreement, and 
that at least a majority of all must join in making 
the award .^2 Where an umpire has been appoint¬ 
ed to settle a disagreement between arbitrators, 
however, the situation is different. It is his duty 
to act independently of the arbitrators,^^ and hence 
it is not essential to the validity of an award by 
an umpire, who is authorized to make an award 
upon his sole responsibility, that the original ar¬ 
bitrators should participate with him in the hear¬ 
ing or consideration of the case after disagree¬ 
ment^^ Nevertheless, such participation and join¬ 
der will not invalidate the award, because it is per¬ 
missible for the umpire to have the advice and 
assistance of the arbitrators in the hearing and 
decision of the case, and because the joinder of 
the arbitrators may be rejected as surplusage.^5 

§ 51. Time and Place of Hearing 

Unless the time and place of hearing are fixed by the 
submission or by statute, they may and should be fixed 
by the arbitrators. 

If the same have been fixed thereby, the arbitra¬ 
tors may and must meet and hold their hearing at 
the time and place prescribed by statute,^® or by 


6 aj.s. 

the submission, unless in the latter instance the 
parties have consented to a noncompliance with the 
terms of the submission.^^ 

Where the time and place of hearing are not 
fixed by the submission or by statute, it is for the 
arbitrators to appoint a time and place of hearing, 
and they should not make an award without doing 
S0.99 Where a reasonable appointment is thus made 
the parties will act at their peril if they fail to 
attend;! but the appointment must be a reason¬ 
able one, for the parties are entitled to a reason¬ 
able time within which to secure their evidence and 
to be heard.2 

The places where arbitrators may hold their meet¬ 
ings arc not limited by ordinary concepts of terri¬ 
torial jurisdiction or venue, for they may, with the 
parties’ consent, meet in another state,^ or in a 
county other than that of the court rendering judg¬ 
ment on the award.^ 

§ 62. — Notice of Meetings 

a. In general 

b. By and to whom notice given 

c. Requisites and sufficiency 

d. Place of service 

a. In General 

Generally the parties to arbitration proceedings are 
entitled to notice of the meetings and hearings of arbi¬ 
trators where the parties are entitled to be present. 

Not only are the arbitrators entitled to notice of 
their meetings (see supra § 60), but as a general 
rule it is essential to the arbitrators’ jurisdiction to 
render a valid award that the parties to the pro- 
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Presence without participation 
Where arbitrators were to appoint 
an umpire to act only if they dis¬ 
agreed, the umpire's presence at hear¬ 
ings and discussions, without partici¬ 
pation therein, did not vitiate the 
award, where the arbitrators did not 
disagree.—^Toungstein v. Croman, 128 
A. 337, 46 R.I. 368. 

Joinder of umpire in award without 
participation in hearing see infra § 
67 a (3). 

92. Maryland Motor Car Ins. Co, v. 
Newell Contracting Co., 246 S.W. 
468, 156 Ark, 424—5 C.J. p 112 note 
37. 

93. Ky.—Sea v. Larimore, 266 S.W. 
56, 205 Ky. 628. 

Mo.—White v. Herminghausen, 205 S. 

W. 624, 275 Mo. 687. 

5 C.J. P 112 note 38. 

94. Sea y. Larimore, 266 S.W. 56, 205 
Ky. 628—5 C.J. p 112 note 39. 

Power and duty of umpire to make 


independent decision or award see 
infra § 67. 

95. Sea V. Larimore, 266 S.W. 56, 206 
Ky. 528—5 C.J. p 112 note 40. 

96. Kirk v. Baton, 10 Serg. & Il.(Pa.) 
103. 

97. Gilbert v. Burnstine. 174 N.B. 
706, 255 N.T. 348, 73 AL.R. 1453, 
reversing 241 N.T.S. 54, 229 App. 
Div. 170, which affirmed 237 N.Y.S. 
171, 135 Misc. 305—5 C.J. p 86 note 
43. 

Reduction of award to writing at dif¬ 
ferent place 

Where the evidence is heard and 
the award determined upon at a place 
designated for that purpose in the 
articles of submission, it is not nec¬ 
essary that the arbitrators should 
actually reduce their award to writ¬ 
ing at that place, but this may be 
done elsewhere.^—Conrad v, Johnson, 
20 Ind. 421. 

Time ooBsldered unimportant 
Failure of the arbitrators to begin 
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work within the prescribed time has 
been held not a fatal defect where the 
time was not considered of import¬ 
ance by the parties but was merely 
inserted in the submission to have 
the matters speedily attended to.— 
Eifert V. Wolf, 41 S.W. 6, 19 Ky.L. 
507. 

9a Rexburg Inv. Co. v. Dahle & Be¬ 
des Const. Co., 211 P. 652, 36 Idaho 
552—5 C.J. p 86 note 44. 

99. Blodgett V. Prince, 109 Mass. 44 
—5 C.J. p 86 note 46. 

1. Edmundson v. Wilson, 19 So. 367, 
108 Ala. 118—5 C.J. P 86 note 47. 

a Pa.—^Hollingsworth v. Leiper, 1 
Dali. 161, 1 L.Ed. 82. 

Tex.—Green v. Franklin, 1 Tex. 497. 
5 C.J. p 86 notes 48, 49. 

a Edmundson v. Wilson, 19 So. 367, 
108 Ala. 118. 

4u McMillan v. Allen, 25 S.E. 505, 98 
Ga. 405. 
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ceedings, even if they have not expressly provid¬ 
ed therefor, be given notice of meetings or hear¬ 
ings which are of such a nature that the judgment 
of the arbitrators might be enlightened or influenced 
by hearing the parties or their presentation of evi¬ 
dence,5 although there are some early cases which 
are not fully in accord with this rule.® Such notice 
may be waived (see infra § 69), and the lack there¬ 
of to a party who is well acquainted with the time 
and place of the hearing is not fatal.*^ Moreover, 
no notice need be given where the time and place 
of the meeting of the arbitrators are stated in the 
submission,® or where the meeting is one at which 
no hearing is contemplated and merely routine or 
detail proceedings are to be taken, the ex parte per¬ 
formance of which could not possibly prejudice ei¬ 
ther party.® 

Subsequent and adjourned meetings. Where a 
party is entitled to notice in the first instance, he 
is also entitled to further notice of subsequent meet¬ 
ings other than those regularly adjourned but 
where notice of the first meeting has been prop¬ 
erly given, the arbitrators, in case an adjournment 
to a particular time and place is had, are not re¬ 
quired to notify a party who did not attend the 
meeting, of which notice was given him.^i A for¬ 
tiori he is not entitled to notice where he attended 
the original meeting,^® 

Meetings for final determination and signing of 
award. The notice to which the parties are entitled 
is only such as will give them an opportunity to be 
heard.i® After the parties have presented their 
case, they have no right to be present at the meet¬ 
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ings of the arbitrators for deliberation as to the 
award, and consequently no notice of such meeting 
need be given.^^ Similarly, the parties need not be 
notified of the meeting at which the award is made 
up and signed.^® 

b. By and to Whom Notice Given 

Generally, the notice should be given by the arbitra¬ 
tors to the parties themseives. 

The duty rests upon the arbitrators themselves to 
see to it that the parties have due notice of the 
meeting,!® unless the duty is placed on one of the 
parties by the agreement of submission or by a 
statute.!® 

The notice should be given, as a general rule, to 
the parties themselves.!® It has been held, how¬ 
ever, that notice to an attorney of a party is in¬ 
sufficient,^® but there is other authority that such 
notice is sufficient where an afiidavit is filed that 
the party was out of the state and had been for 
a long time and so his residence could not be as¬ 
certained, and where in all the proceedings he had 
acted by counsel without personal appearance.®! 

c. Requisites and Suficiency 

It Is necessary and sufficient that a party receive In 
some form an actual notification which gives him a rea¬ 
sonable opportunity to appear and present his case. 

While it is not essential that the notice should be 
in writing,®® it is necessary that the parties receive 
actual and accurate notification in some form.®® It 
is not sufficient that the parties casually acquire in¬ 
formation that the hearing is in progress,®^ and a 
general statement that one of the arbitrators and 


5. Ky.—Modern System Bakery v. 
Salisbury, 284 S.W. 994, 215 Ky. 
230. 

Minn.—^Lee v. Tysdal, 203 N,W. 988, 
163 Minn. 355. 

Mo.—Dworkin v. Caledonian Ins. Co., 
226 S.W. 846, 285 Mo. 342. 

N.J.—Kopp V. Grobart, 172 A. 733, 12 
N.J.Misc. 488, affirmed 176 A. 323, 
114 N.J.Law 270. 

Pa.—-Curran v. City of Philadelphia, 
107 A. 636, 264 Pa. 111. 

5 C.J. p 86 note 55. 

Notice held properly giT&a ,—City 
of Rahway v. Cleary, 159 A. 813, 10 
N.J.Misc. 545, affirmed Rahway Val¬ 
ley Joint Meetingr v. Cleary, 162 A. 
590, 109 N.J.Law 348. 

6. Miller v. Kennedy, 3 Rand. (23 
Va.) 2—5 C.J. p 86 notes 53, 54. 

7. Gannon v. McClannahan, 263 S.W. 
770, 204 Ky. 6,7. 

8. Md.—^Maryland, etc., R. Co. v. 
Porter, 19 Md. 458. 

Pa.—Shire v. Rex, 1 Browne 174. 

5 C.J. p 88 note 64. 


9. Inhabitants of Town of Jonesport 

V. Inhabitants of Town of Beals, 
158 A. 860, 131 Me. 37—5 C.J. p 86 
note 55 [ej. 

10. Inman v. Keil, (Mo.App.) 206 S. 

W, 403—5 C.J. P 87 note 58, p 95 
note 51. 

11. Pa.—Eckert v. Sheets, 6 Serg. & 
R. 275. 

W.Va.—^Boring v. Boring, 2 W.Va. 
297. 

12. Acme Lumber Co. v. Ruby, 211 
N.W. 631, 237 Mich. 314—5 C.J. P 
87 note 60. 

13. Jacob v. Pacific Export Lumber 
Co., 297 P. 848, 136 Or. 622—5 C.J. 
p 87 note 61. 

14. Or_Jacob v. Pacific Export 

Lumber Co., supra. 

W.Va.—Brodhead-Garrett Co. v. Da¬ 
vis Lumber Co., 124 S.B. 600, 97 W. 
Va. 165. 

5 C.J, p 87 note 62. 

15. Brodhead-Garrett Co. v. Davis 
Lumber Co., supra—5 C.J. p 88 note 
63. 


16. Vessel Owners' Towing Co. v. 
Taylor, 18 N.B. 663, 126 Ill. 250—5 
C.J. p 88 note 65. 

17. Hoag V. McGinnis, 22 Wend.<N. 
Y.) 163. 

la Reesman v. Kittanning Ins, Co., 
3 Pa.Co. 1. 

19. Del.—Cazier v. Blacks tock, 1 
Del. 362. 

Pa.—^Hottenstine v. Auten, 43 Pa. 323. 

20. Rivers v. Walker, 1 Dali.(Pa.) 
81, 1 L.Bd. 46. 

21. Cazier v. Blackstock, 1 Del. 362. 

22: Cravens v. Estes, 139 S.W. 761, 
144 Ky. 511. 

23. Cravens v. Estes, supra. 

Misnomer of plaintiff 
A misnomer of plaintiff in notices 
of a meeting of arbitrators vitiates 
the notices.—Welsh v. Schall, l Pa. 
Dist. 114. 

24. Vessel Owners’ Towing Co. v. 
Taylor. 18 N.B. 663, 126 IlL 250. 
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the umpire were ready to proceed on a certain day 
does not constitute notice of a meeting held two 
days thereafter.25 Jt is sufficient, however, if the 
time is fixed in the presence of the parties,26 or 
if, by the terms of the submission, the attorneys of 
the parties are made arbitrators.^? 

What is a reasonable notice of the time and place 
of the hearing must, as a general rule, be left to 
the discretion of the arbitrators.^^ It must, how- 
over, be such as to give the party a reasonable op¬ 
portunity to appear and present his case,29 and 
whether or not the notice given was reasonable un¬ 
der the circumstances of the particular case has 
been held to be a mixed question of law and fact.^® 

d. Place of Service 

Where arbitration proceedings are held in a foreign 
jurisdiction a party can be validly served with notice of 
the proceedings outside such jurisdiction where he has 
expressly agreed to arbitration therein, but not otherwise. 

A party who has agreed to arbitration proceed¬ 
ings in a foreign jurisdiction in accordance with 
the laws thereof, may properly and validly be served 
outside such jurisdiction with notice of the pro¬ 
ceedings being taken therein; but in the absence 
of such an agreement it has been held that an ef¬ 
fective service cannot be made outside of the juris¬ 
diction in which the proceedings are had ,^2 

§ 63. — Presence of Parties at All Meet¬ 
ings 

a. In general 

b. Where evidence heard or received 

c. Consultation with, or hearing of, 

counsel 

a. In Greneral 

Unless the terms of the submission or the nature of 
the reference empower the arbitrators to make an ex 
parte investigation, all the parties are usually entitled 


to be present at ail meetings or hearings where the merits 
of the controversy are under investigation. 

Where the submission does not contemplate an 
award without evidence by the parties, the parties 
are entitled to be present, unless they waive that 
right, at all the meetings where the merits of the 
controversy are under investigation, for the arbi¬ 
trators, in such cases, have no right to proceed ex 
parte to make an independent investigation.^^ If 
the agreement or submission does not provide oth¬ 
erwise, this rule does not entitle the parties to be 
present when the merits are not being investigated 
but the arbitrators are merely deliberating on, or 
making, the award, after the parties have submitted 
their respective claims.^^ Moreover, the necessity 
of notice to, or the presence of, the parties may be 
dispensed with by the submission itself where it 
is so framed that the arbitrators are empowered to 
decide without a formal hearing of the parties, and 
without a resort to evidence aliunde.^5 Also, if the 
proceeding is not an arbitration in its strictest sense 
as defined in § 1, but is more in the nature of an 
appraisement or reference, the persons occupying 
the position somewhat similar to that of arbitrators 
may have the power to make certain ex parte in¬ 
vestigations; and, when matter is referred to val¬ 
uers, appraisers, surveyors, or the like, who are 
selected by reason of their special knowledge or 
skill with respect to the particular matters sub¬ 
mitted, so that it is obvious that the parties meant 
to rely upon these things rather than evidence ali¬ 
unde, this justifies personal investigation and judg¬ 
ment on the part of the arbitrators, and even a 
refusal to hear evidence aliunde.^? 

b. Where Evidence Heard or Received 

As a general rule the parties are entitled to be present 
at the hearing of the evidence or the examination of wit¬ 
nesses. 

Unless the arbitrators have been expressly au¬ 
thorized to receive evidence in the absence of the 


25. Cravens v. Estes, 139 S.W. 761, 
144 Ky. 511. - 

aa Box V. Costello, 27 N.T.S. 293, 6 
Misc. 415—5 C.J. p 88 note 74. 

27. Hill V. Hill, 19 Miss. 616. 

2& H.Y.—Elmendorf v. Harris, 23 
Wend. 628, 35 Am.B. 587. 

Or.—Slater v. La Grande Power Co., 
. 72 P. 738, 43 Or. 131. 

29. Walker v. Walker, 28 G£u 140—5 
C.J. p 88 note 77. 

30. Emerson v. Udall, 8 Vt 357—^5 
C.J. p 88 note 78. 

3L Gilbert v. Burnstine, 174 N-B. 
706, 255 K.T. 348. 73 A.L.R. 1453, 
reversing 241 N.Y.S. 64, 229 App. 
Biv. 170, which affirmed 237 N.Y.S. 
171, 135 Misc. 305. 


32. Skandinaviska Granit Aktiebola- 
get V. Weis, 234 N.Y.S. 202, 226 
App.Div. 66—^United Artists’ Corpo¬ 
ration V. Gottesman, 236 N.Y.S. 623, 
135 Misc. 92. 

33. HL—^Wechsler r. Gidwltz, 250 
IlLApp. 136. 

Ky.—^Modern System Bakery v. Salis¬ 
bury, 284 S.W. 994, 215 Ky. 230. 

Minn.—^Lee v. Tysdal, 203 N.W. 988, 
163 Minn. 355. 

N.J.—^Kopp V. Grobart, 172 A. 733, 12 
N.J.Misc. 488, affirmed 176 A. 323, 
114 N.J.Law 270. 

Pa.—Curran v. City of Philadelphia, 
107 A. 636, 264 Pa. 111. 

5 C.J. p 89 note 95. 

Presence of parties or arbitrators in 
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proceedings before umpires or spe¬ 
cial arbitrators see supra S 57. 

34. Or.—^Jacob v. Pacific Export 
Lumber Co., 297 P. 848, 136 Or. 622. 

W.Va.—^Brodhead-Garrett Co. v. Da¬ 
vis Lumber Co., 124 S.B, 600, 97 W, 
Va. 165. 

5 C.J. p 90 notes 96-98. 

Hall County v. Smith, (Ga.) 172 
S.B. 645—5 C.J. p 91 note 15. 

36*. Larson v. Nygaard, 180 N.W. 
1002, 148 Minn. 104—5 C.J. p 92 
note 16. 

37. Ill.—Stewart-Wamer Speedome¬ 
ter Corporation v. Warner, 225 Ill. 
App. 458. 

Mo.—^Dworkin v. Caledonian Ins. Co., 
226 S,W. 846, 285 Mo. 342. 

5 C.J. p 92 note 17. 
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parties,3 8 it is usually Held that they cannot make 
a binding award where they have received evidence 
on the one side in the absence of the party on the 
other, without notice to the latter,39 for the parties 
are entitled to be present at the hearing of the evi¬ 
dence or examination of the witnesses, and the ar¬ 
bitrators may not listen to evidence on behalf of 
either party during the absence of the other.-^® The 
law is peculiarly jealous of any intercourse between 
a party to the arbitration and the arbitrators, and 
the latter have no right to listen to ex parte com¬ 
munications from one party in the absence of the 
other; but it has been held that it is not always 
necessarily fatal to an award that one party is heard 
in the absence of the other, and that no such con¬ 
sequence results where the object of calling the 
party and the nature of the disclosure by him can¬ 
not prejudice the absent party.^2 

The general rule that the reception of evidence 
without notice to, and in the absence of, a party 
will vitiate the award applies to the examination 
of a party to the submission,^3 to the examination 
as witnesses of third persons,^'^ and to the reexam¬ 
ination of a witness who had theretofore been ex¬ 
amined in the presence of the parties.'^s 

The operation of the general rule is not affected 
by the fact that the arbitrators acted in perfect good 
faith or that they testified that the evidence im¬ 
properly received had no effect upon the award,^7 
and although no fraud in the arbitrators is charged, 
the party objecting to the award is not required to 
show affirmatively that he was injured.43 it has 


been held, however, that where the complaining par 
ty is not harmed by ex parte communications th 
award will not be set aside,^^ 

c. Consultatioii with, or Hearing of, Counsel 

Arbitrators may not consult with an attorney for on 
of the parties with regard to a matter pertaining to th 
controversy In the absence of the other party or his at 
torney. 

The arbitrators have no right to call before then 
the attorney of one of the parties after the cas 
is submitted and, in the absence of the other or hi 
attorney, consult with regard to a matter pertaining 
to the controversy.59 If an attorney converses wit! 
the arbitrator, after his selection, about the fact: 
or merits of the case, an award in his favor shouh 
be set aside on the presumption that it was obtaine( 
by improper influence.®^ 

§ 64. —• Evidence 

a. In general 

b. Admission 

c. Exclusion 

a. In General 

Unless they are expressly restricted by the termj 
of the arbitration agreement or submission, arbitrators 
are not bound to follow or observe the strict legal rules o' 
evidence, and they may avail themselves of their owr 
knowledge and information. 

Unless they are expressly restricted by the termi 
of the arbitration agreement or submission, arbi¬ 
trators are not bound to follow or observe the stric 
legal rules of evidence,52 and they are not confinec 


3B, Larson v, Nygaard, 180 N.W. 

1002, 148 Minn. 104. 

Snbmlssloii of statements and evi¬ 
dence in writing 

The parties may submit their state¬ 
ments and evidence in writing and in 
such case there need be no oral recep¬ 
tion of evidence at which the pres¬ 
ence of the parties is required.—Ja¬ 
cob V. Pacific Export Lumber Co„ 297 
P. 848, 136 Or. 622. 

gg. Jackson v. Koane, 16 S.E. 650, 

90 Ga. 669, 35 Am.S.R. 238—5 CJ. 
p 90 note 2. 

40. R. B. Jones & Co. v. Northern 
Assur* Co., Limited, of London, 
England, 207 S.W. 459, 182 Ky. 701 
—5 C.J. P 90 notes 99, 1. 

41. Brown v. Parnandis, 67 P- 574, 
27 Wash. 232—5 C.J. P 90 note 3, P 

91 note 4. 

42. Seaton v. Kendall, 49 N.E. 561, 
171 Ill. 410, affirming 61 IlLApp. 
289—5 C.J. .p 91 note 14. 

43. Wilkins v. Van Winkle, 3 S.B. 
761, *78 Ga. 657-*5‘ C.J. P 91 note 5. 

44. Jackson v. Boane» 16 SJB3. 650; '^0 


Ga, 669. 35 Am.S.R. 238—5 C.J. P 91 
note 6. 

45b Hosenau v. Legg, 2 So. 441, 82 
Ala. 568—5 C.J. p 91 note 7. 

4G. Iowa-—Sullivan v- Frink, 3 Iowa 

66 . 

Pa.—Curran v. City of Philadelphia, 
107 A. 636, 264 Pa. 111. 

5 C.J. p 91 note 9. 

47. R.I.—Cleland r. Hedly, 5 R.I. 
163. 

Va.—^Jenkins v. Liston, 13 Gratt(54 
Va.) 535. 

5 C.J. p 91 note 13. 

48. Jackson v. Roane, 16 S.B. 650, 
90 Ga. 669, 35 Am.S.R. 238. 

possibility of injury 
Where one of the arbitrators pro¬ 
cures evidence ex parte after the case 
has been closed, and submits it to the 
arbitrators, the award should be set 
aside if by any possibility the im¬ 
proper receipt of such evidence may 
have affected the award.—National 
Bank of Republic v* Darragh, 80 
Hun (N.r.) 29. 

49. Whitney Co. v. Church, 161 A. 
329, 91 Conn. 684. 
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Benefit to complaining party 

Plaintiff in arbitration was no 
harmed by the act of one arbitrate: 
outside session in talking with t 
witness, who admitted a mistake ii 
his testimony resulting in an allow 
ance more favorable to plaintiff thai 
would otherwise have been made,— 
Whitney Co. v. Church, 101 A. 329, 9: 
Conn. 684. 

50. Galbreath v. Galbreath, 10 Ey,L 
935—5 C.J. p 94 note 29. 

51. Moshier v. Shear, 102 Ill. 169, 41 
Am.R. 573. 

52. Conn.—^Liggett v. Torringtoi 
Bldg. Co., 158 A. 917, 114 Conn. 425 

N.T.—Marchant v. Mead-Morrisoi 
Mfg. Co., 235 N.Y.S. 370, 226 App 
Div. 397, modified on other groundJ 
and affirmed 169 N.K 386, 252 N.T 
284, reargument denied 171 N.E 
770, 253 N.T. 534, and appeal dls 
missed Mead-Morrison Mfg. Co. v 
Marchant, 51 S.Ct. 104, 282 lJ.Si.MB 
75 L.Ed. 726—Wheat Export Cpw v 
New Century Co., 173 N.T.S. 679 
185 AppJDiv. 723, affirmed In t* 
Wheat Fxjpoil Co., 125 N.E. 926, 2^^ 
N.T. 595-^myth v. Board of Edn 
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to the testimony of witnesses or matters appearing 
of record but may avail themselves of their own 
knowledge and information.^^ 

Report or notes of evidence. In the absence of 
some express requirement to that effect, a party to 
an arbitration proceeding is not entitled to have the 
testimony reported, or taken down by a reporter 
and transcribed, for the purpose of obtaining a re¬ 
view of the arbitrators’ rulings upon the testimony 
and points of law, and a refusal of the arbitrators 
to permit it is not misconduct affecting the award; 54 
nor is he entitled to have the arbitrators take notes 
of the testimony.55 Moreover, under an agreement 
merely requiring that notes of the evidence be tak¬ 
en and transcribed, error cannot be predicated on 
the arbitrators’ failure to furnish a transcript of the 
shorthand notes to each party.55 

The weight and sufficiency of the evidence are 
matters which are within the plenary power of the 
arbitrators to decide,®^ and that evidence may not 
be sufficient to support a jury’s verdict or a court’s 
finding is wholly immaterial.58 

b. Admission 

In the absence of some express restriction, arbitrators 
have the plenary power to determine the admissibility and 
competency of evidence, and they may admit or receive 
evidence which is not legally competent or admissible. 

Although the parties may agree upon the evidence 
and the form in which it shall be presented,59 if 
they have not done so the arbitrators have plenary 
power to determine the admissibility and compe¬ 
tency of evidence.50 Hence, it is usually held that 
the arbitrators may, without any impropriety which 


will affect the validity of the award, receive or hear 
evidence w’hich is legally incompetent or improp¬ 
er, or the testimony of incompetent witnesses.®^ 
This has been held even with respect to witnesses 
who would have been incompetent in a court of 
law because they were parties or interested in the 
event of the proceedings.52 There is, however, au¬ 
thority to the effect that the admission of evidence 
upon extraneous matters may be ground for set¬ 
ting aside the award, since it may be presumed that 
the arbitrators acted on such evidence and, there¬ 
fore, that their award includes matter not sub¬ 
mitted ; 53 but the mere fact that arbitrators have 
admitted incompetent evidence does not of itself 
raise any inference that they went beyond the sub- 

mission.54 

Expert testimony. Arbitrators may consider the 
opinions of experts.55 

c. Exclusion 

Generally, the arbitrators have no authority to refuse 
to hear competent evidence offered on behalf of one of the 
parties. 

Although an honest mistake in judgment by ar¬ 
bitrators in passing upon the admissibility of evi¬ 
dence or the competency of witnesses in a doubtful 
case does not invalidate the award,55 where the sub¬ 
mission is not so framed that the arbitrators may 
hear and determine the matters without evidence 
aliunde, the parties have the right to introduce com¬ 
petent evidence in support of their respective claims, 
and the arbitrators have no authority to refuse to 
hear it.57 This rule, however, does not necessarily 
prevent the arbitrators from limiting the number of 


cation of Town of Hempstead, 217 
N.Y.S. 231, 128 Misc. 49—Everett 
V, Brown, 198 N.Y.S. 462, 120 Misc, 
349—^Hano v. Isaac H. Blanchard 
Co., 199 N.Y.S. 227. 

Wis.—^Koepke v. E. Liethen Grain Co., 
236 N.W. 544, 205 Wis. 75. 

5 C.J. p 92 notes 18-21. 

“It was not necessary that these 
arbitrators should follow the rules of 
law in taking evidence any more than 
in other matters to make their award 
good. While governed by their own 
judgment, without corruption or par¬ 
tiality in their proceedings and de¬ 
cisions, their awara should stand.’*— 
Sabin v. A.ngell, 44 Vt 523. 526. 

B3. Conn.—^Liggett v. Torrington 
Bldg. Co., 158 A. 917, 114 Conn. 425. 
Wis.—^Koepke v. E. Liethen Grain Co., 

“ 236 N.W. 544, 205 Wis. 75. 

Competenoy as witnesses 

On submission to arbitration, the 
arbitrators themselves are competent 
witnesses.—^Koepke v. E. Liethen 
Grain Co., 236 N.W. 544, 205 Wis. 75. 


Knowledge of custom or usage 
It is the right and duty of arbitra¬ 
tors to take notice of a custom or us¬ 
age in the trade of which they have 
knowledge even though no direct evi¬ 
dence is offered on that subject from 
the mouth of a witness.—^Liggett v. 
Torrington Bldg. Co., 158 A. 917, 114 
Conn, 425. 

54. A. O. Andersen Trading Co. v. 
Brimberg, 197 N.Y.S. 289, 119 Misc. 

7 « * 

55^ Ezzell V- Rowland Lumber Co.,- 
4i. S.E. 99, 130 N.C. 205. 

5®. Clark v. Courier, 117 N.E. 720, 
280 Ill. 590. 

57. Koepke v. E. Liethen Grain Co., 
236 N.W. 544, 205 Wis. 75. 

58. Koepke v. E. Liethen Grain Co., 
supra 

58. Jacob V. Pacific Export Lumber 
Co., 297 P. 848, 136 Or. 622. 
Bednotion and presentation of evl. 
dence in writing.—-Jacob v. Pacific 
Export Lumber Co., 297 P. 848, 136 
Or. 622. 


60. Koepke v. B. Liethen Grain Co., 
236 N.W. 544, 205 Wis. 75. 

61. Conn.—Whitney Co. v. Church, 
101 A. 329, 91 Conn. 684. 

N.Y.—^A. O. Andersen Trading Co. v. 
Brimberg, 197 N.Y.S. 289, 119 Misc. 
784. 

Wis.—Koepke v. E. Liethen Grain Co., 
236 N.W. 544, 205 Wis. 75. 

5 C.J. p 92 note 22, p 93 note 23. 

62. Hollingsworth v. Leiper, 1 Dali. 
(Pa.) 161, 1 L.Ed. 82—5 C.J. p 93 
note 24. 

63. Austin V. Clark, 8 W.Va. 236. 

64. U.S.—^Burchell v. Marsh, (Ill.) 
17 How. 344, 15 L.Bd. 96. 

Ky.—Offut V. Proctor, 4 Bibb 252. 

65. Stone v. Baldwin, 80 N.E. 890, 
226 Ill. 338, affirming 127 Ill.App. 
563—5 C.J. p 93 note 28. 

66. Campbell v. Western, 3 Paige (N. 
Y.) 124—5 C.J. p 93 note 29. 

07. Rexburg Inv. Co. v. Dahle & Ec- 
cles Const. Co., 211 P. 552, 36 Idaho 
552—5 C.J. p 93 note 31, p 94 note 
32. 
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witnesses who shall be examined, or the manner 
of cross-examination; 69 and it has been held that 
a refusal by an arbitrator, acting upon a mistaken 
construction of a rule adopted by consent to gov¬ 
ern the arbitrator, to receive evidence tending to 
show prejudice or bias on the part of a witness, 
is not ground for setting aside an award.70 . 

In order to render the rule operative, it is, of 
course, essential that there should be a sufficient 
offer of the evidence sought to be introducedJ^ 

§ 65. -Witnesses and Production of Doc¬ 

uments 

a. In general 

b. Oath of witnesses 

a. In General 

In the absence of statute, arbitrators have no author¬ 
ity to compel the attendance of witnesses or the produc¬ 
tion of documents. 

Except where the power has been conferred by 
statute, *^2 arbitrators have no authority, of them¬ 
selves, to compel the attendance of witnesses or the 
production of documents; ^3 nor may a court order 
an inspection of books and papers to be allowed for 
the purposes of an arbitration proceeding.'^^ 

Where a witness may be compelled to attend be¬ 
fore arbitrators, he is privileged from civil arrest 
during the time necessary for his attendance.^® 

b. Oath of Witnesses 

Except where required by statute or the terms of the 


submission, witnesses testifying before arbitrators need 
not be sworn; and arbitrators have no authority to swear 
them unless such power is conferred by statute. 

At common law it is not necessary that the wit¬ 
nesses testifying before arbitrators should be sworn 
unless it is so provided in the submission.*^® This 
rule may be altered by statutes making provision 
for the administration of oaths to witnesses; *^7 and 
in case of such provision, or of a provision in the 
submission requiring witnesses to be sworn, it is 
essential that the witnesses be sworn in order to 
make a valid award,7® unless the requirement is 
waived (see infra § 69). 

Where an oath is required by the terms of the 
submission or by statute, it must be administered 
by a person legally authorized to administer such 
oaths;79 and the arbitrators themselves have no 
power to swear witnesses,®® unless such authority 
has been expressly conferred by statute.®^ 

§ 66. —— Adjournments 

Adjournments are generally within the discretion of 
the arbitrators, provided it Is not abused. 

It is generally held that the arbitrators have dis¬ 
cretionary power to make such adjournments of 
their meetings from time to time as they deem nec¬ 
essary and proper; ®3 and an affirmative statutory 
provision that the arbitrators may adjourn from 
day to day does not exclude the right to adjourn for 
a longer time where the exigencies of the case re¬ 
quire it.®® Ordinarily the arbitrators’ exercise of 
discretion with respect to the grant or denial of an 


Depositions taken and returned sub¬ 
stantially in accordance with the 
terms of the submission cannot be 
rejected or refused consideration by 
the arbitrators.—^Roberts v. Consum¬ 
ers’ Can Co., 62 A. 585, 102 Md. 362, 
111 Am.S.R. 377. 

08. Sizer v. Burt, 4 Den.(N.T.) 426. 
09. McDonald ▼. Heal Estate Board 
of Baltimore City, 142 A. 261, 155 
Md. 377. 

<iross-6za»ination of witness thronsrh 
chairman 

A broker submitting to arbitration 
could not disturb the award on the 
ground that the real estate board de¬ 
nied cross-examination of his oppo¬ 
nent except by questioning the wit¬ 
ness through the chairman, the pur¬ 
pose of the rule being to avoid "hag¬ 
gling across the table.”—^McDonald v. 
Real Estate Board of Baltimore City, 
142 A 261, 155 Md. 377. 

70. Fudickar v. Guardian Mut. lb 
Ins. Co., 62 N.T. 322. 

ArMtration hy rule of court 
When an action of criminal con¬ 
versation is referred to arbitration i 


f by rule of court, if the arbitrators re¬ 
fuse to hear testimony offered by de¬ 
fendant, impeaching the credit of 
plaintiff’s witnesses, or touching the 
deportment of plaintiffs wife before 
her alleged seduction, this is such 
misconduct as vitiates their award, 
and the court ought not to decline to 
hear proof of such misconduct.—^Lig- 
on V. Ford, 5 Munf.(19 Va.) 10. 

71. Mich.—Acme Lumber Co, v. Ru¬ 
by, 211 N.W. 631, 237 Mich. 314. 

Or.—^Jacob v. Pacific Export Lumber 
Co., 297 P. 848, 136 Or. 622. 

5 C.J. p 94 notes 35, 36. 

Offer of evidence after close of case 
Where plaintiff is given an oppor¬ 
tunity to offer evidence on a particu¬ 
lar point but he fails to do so and de¬ 
fendant introduces evidence on such 
point, it is proper to refuse permis¬ 
sion to plaintiff to offer such testi¬ 
mony as it is not rebuttal and plain¬ 
tiff is deprived of no right,—^Whitney 
Co. V. Church, 101A 329, 91 Conn. 684. 

72. Thomasson v. Risk, 11 Bush 
(Ky.) 619—5 C.J. p 88 note 31. 

73. Bryant v. Levy, 28 So. 191, 52 
La.Ann. 1649—5 C.J. p 88 note 79. 
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[74. In re Schwartz, 217 N.Y.S. 233, 
I 127 Misc. 452. 

75. Clark v. Grant 2 Wend.(N.T.) 
257—Sanford v. Chase, 3 Cow.(N. 
T.) 381—5 C.J. p 88 note 82. 

76. Hano v. Isaac H. Blanchard Co., 
199 N.Y.S. 227—5 C.J. p 88 note 85. 

77. Rickman v. White, (Mo.App.) 266 
S.W. 997—5 C.J. p 89 note 86, 

78. Redman v. St Joseph Hay & 
Grain Co., 239 S.W. 540, 209 Mo.App. 
682—5 C.J. p 89 note 87. 

79. N.Y.—^Matter of Wells, 1 N.Y. 
Leg.Obs. 189. 

Ohio.—State v. Jackson, 36 Ohio St 
281. 

5 C.J. p 89 notes 91, 93. 

80. Rounds V. Aiken Mfg. Co., 9 S. 
B. 714, 58 S.C. 299—5 C.J. p 89 
notes 89, 90. 

81. O’Neill V. Clark, 78 N.W. 256, 67 
Neb. 760—5 C.J. p 89 note 93. 

88. In re Schwartz, 217 N.Y.S. 233, 
127 Misc. 452—5 C.J. p 94 note 41. 

83. Richardson v. HartsfieM, 27 Ga. 
528. 
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idjoumment will not be revised unless it amounts 
to misconduct or the discretion is abused.^^ How¬ 
ever, if arbitrators refuse a request for adjourn¬ 
ment, based upon sufficient reasons and offered in 
proper season, it is sufficient ground for vacating 
the award, as where a party is surprised by evi¬ 
dence and requires an adjournment to enable him to 
secure evidence in rebuttal,^® or where one party 
appears with counsel without notice to the other 
party of his intention to do so, and the other party 
requests an adjournment to enable him to consult 
:ounseL^'^ 

The parties may in the submission limit the time 
pvithin which all the hearings before the arbitrators 
must be had, and where such is the case the arbitra¬ 
tors of course have no power to adjourn for hear¬ 
ings to a day beyond such time.^* 

If the hearing has not been closed and further 
time has been given to a party to produce evidence. 
Dr to be heard, or the parties are allowed to dis¬ 
perse under the impression that other meetings will 
be held, the arbitrators have no right to mahe their 
iward in the meantime and without giving the op¬ 
portunity for such further hearing which another 
meeting would afford.^^ 

§ 67. Manner of Arriving at Decision 

a. Generally 

b. Decision of umpire 

a. Generally 

(1) Participation of all arbitrators in 

consultations or deliberations 

(2) Concurrence of all arbitrators in de¬ 

cision or award 

(3) Participation of umpire 

(1) Participation of All Arbitrators in Con¬ 
sultations or Deliberations 


Generally all arbitrators must participate In the con¬ 
sultations and deliberations prior to the rendition of a 
decision; but the withdrawal of a minority after a dis¬ 
sent or disagreement has arisen will not prevent the oth¬ 
ers from proceeding where a majority award is au¬ 
thorized. 

Inasmuch as the parties have the right to the 
presence and effect of the arguments, experience, 
and judgment of each arbitrator during the whole 
proceeding, it is, as a general rule, essential that 
there should be a unanimous participation by the 
arbitrators in the consultations and deliberations 
upon the award to be made.^O This is true although 
authority is conferred upon the arbitrators to make 
a majority award, either by the terms of the sub¬ 
mission itself or by some special statutory provi¬ 
sion or because the matter involved is one of pub¬ 
lic concern, for even where fewer than the whole 
number of arbitrators may make a valid award, 
they cannot do so without consulting the other ar¬ 
bitrators.®^ However, the failure of one or a mi¬ 
nority of a number of arbitrators to appear and 
act with the majority, after sufficient notice and rea¬ 
sonable opportunity therefor, constitutes, substan¬ 
tially, a dissent from the action of the majority 
which will enable the latter to proceed, in the ab¬ 
sence of such minority, to the rendition of a ma¬ 
jority award in case a majority award has been 
authorized,®® unless unanimity of action is absolute¬ 
ly required, by statute, as a condition precedent to 
the exercise of authority.®® Similarly the refusal 
of one or a minority of a number of arbitrators, 
having authority to render a majority award, to 
proceed further with the hearing or discussion of 
the case, after a disagreement has arisen, does not 
divest the majority of power to proceed, in the ab¬ 
sence of the minority, with the hearing and to ren¬ 
der an award in accordance with their authority; ®^ 
but a mere dissent, without refusal to participate, 
will not warrant a majority in proceeding without 
affording the minority an opportunity to be present. 


Madison Ins. Co. v. Griffin, 3 
Ind. 277—5 C.J. p 95 note 43. 

Torrance v. Amsden, (C.C.Ohio) 
24 F.Cas.No.14,103, 3 McLean 509— 
5 C.J. p 95 note 44. 
ne. Torrance v. Amsden, supra. 

However, if a party goes voluntarl- 
y to a hearing, relying on a witness 
)f the other side, and he Is surpris¬ 
ed by the evidence and believes it to 
>e fatee, it is too late for him to de- 
nand an adjournment as a matter of 
•ight in order to procure evidence to 
•ebut such testimony.—Woodworth v. 
?'an Buskerk, 1 Johns.‘Ch.(N.T.) 432. 
nr. Mhtter.of Pi(*er, 114 N.y.S. 289, 
130 App.Dlv.^Sr--^ O.J- p 96 note 46. 

W,;,Qqle,!V. Blunt 15 N.T.Super. 115 
—6 C.J. p 96 note 47. 


89. Graham v. Woodall, 5 So. 687, 
86 Ala. 313—5 C.J. p 96 note 61, p 
96 note 52. 

Necessity of notice of subsequent 
meetings where there has been no 
formal adjournment see supra § 
62a. 

90. Tex.—^Beirne v. North Texas Gas 
Co., (Civ.App.) 221 S.W. 301. 

Va.—^Fraley v. Nickels, 93 S.E. 636, 
121 Va. 377. 

5 C.J. p 99 notes 83, 85. 

91. lU.—^Johes V. Bishop, 218 IlLApp. 
318. 

Ind.—Grand Rapids & I. R. Co. v. Ja- 
qua, 115 N.B. 78, 66 Ind.App. 113. 

5 C.J; P ’97 note 62, p 99 note 86. / 

2Q6 , 


92. U.S.—Atchison, T. & S. F. Ry. 
Co. V. Brotherhood of Locomotive 
Firemen and Enginemen, (C.C.A. 
Ill.) 26 F,(2d) 413. 

N.T.—^American Eagle Fire Ins. Co. 
V. New Jersey Ins. Co., 148 N.E. 
662, 240 N.Y. 398, reversing 206 N. 
T.S. 879, 210 App.Div. 879. 

N.D.—State v. Tucker, 166 N.W. 820, 
39 N.D. 106. 

W.Va.—^Boomer Coal & Coke Co. v. 
Osenton, 133 S.E. 381, 101 W.Va. 
683. 

5 C.J. p 97 note 63, p 99 note 87. 

93. Hoff V. Taylor, 5 N.J.Law 876. 

94. Grand Rapids & I. R. Co. v. Ja^ 

qua, 116 N.E. 73, 66 Ind.App. 113— 
5 C.J. p^lOOi note 81. <; 
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or in rendering an award in the absence of the 

minority.95 

(2) Concurrence of All Arbitrators in Deci¬ 
sion or Award 

As a genera! rule when a matter other than one of 
public concern is submitted to a number of arbitrators it 
is essential that they all concur in the decision or awards 
unless a majority award is expressly authorized. 

As a general rule where the parties have sub¬ 
mitted a matter other than one of public concern 
to a number of arbitrators, and there is no express 
or implied agreement or statutory provision pro¬ 
viding for a majority award, it is essential to a valid 
decision or award that all the arbitrators concur 
therein;and, of course, there must be a unani¬ 
mous concurrence where the submission expressly 
requires it,^*^ or the statute under which the sub¬ 
mission is made and the award is sought to be en¬ 
forced requires that awards shall be by unanimous 
concurrence of the arbitrators.^^ In a few juris¬ 
dictions, however, the view seems to be taken that 
a majority award is proper unless a unanimous de¬ 
cision is expressly required.^^ 

Matters of public concern. The proceedings of 
special tribunals, under legislative authority, upon 
matters of purely public concern stand upon a dif¬ 
ferent ground from arbitrations of purely private 
controversies, and, as to the former, the rule pre¬ 
vails that, in the absence of a specific requirement 
for unanimity, a majority of the arbitrators is in¬ 
vested with incidental authority to render a deci- 
sion.l Especially is this true where the arbitrators, 
under authority conferred on them by the submis¬ 


sion, resolved at the outset that a majority vote 
should govem.2 An arbitration to which an in¬ 
dividual is a party may be of a public nature so as 
to validate an award by a majority of the arbi¬ 
trators.^ 

Submissions under rule of court. According to 
some decisions authority to make a majority award 
cannot be conferred by the terms of a rule of court 
under which the submission is made, unless con¬ 
tained in the agreement for submission,^ the rea¬ 
son assigned being that the rule is founded upon, 
and must be strictly followed by, the agreement of 
the parties.® There are, however, decisions which 
have arrived at the opposite conclusion.® 

Statutes permitting majority award. A unani¬ 
mous decision of the arbitrators is not necessary 
where an applicable statutory provision authorizes 
a majority award.7 If, however, the statute is ap¬ 
plicable only to statutory arbitrations, and the sub¬ 
mission does not comply with the statute but is 
attempted to be upheld as a common-law submis¬ 
sion, the rule as to unanimity in awards applies.® 
Moreover, such statutes do not have a retroactive 
effect so as to affect a submission entered into be¬ 
fore their enactment; ® and if submission is made 
under a statute requiring a unanimous award a ma¬ 
jority award is not permissible by reason of an 
amendment made after the submission, but before 
the award, authorizing majority awards.^® 

Express agreements dispensing with unanimous 
concurrence. It is, of course, competent for the 
parties by express agreement in the provisions of 
the submission itself, or otherwise, to authorize any 


05. McCrary v. Harrison, 36 Ala. 577 
—5 aJ. p 100 note 92. 
oe. Ala.—^Rhodes v. Polmar, 94 So. 
745, 208 Ala. 695. 

Ky.—Perry v. Scott, 6 Ky.Op. 729. 
Va.—^Fraley v. Nickels, 93 S.B, 636, 
121 Va. 377. 

W.Va.—Stewart v. County Court of 
Monongalia County, 130 S.B. 271, 99 
W.Va. 640. 

6 C.J. p 96 note 53. 

Reasons for rale 

A power given for a private pur¬ 
pose to a number of individuals is 
joint, and therefore all must join in 
its execution.—^Fraley v. Nickels, 93 

S.B. 636, 121 Va. 377-—6 C.J. p 96 
note 58. 

Necessity for ooucnrrenoe In every 
question 

The rule of the text does not re¬ 
quire that all of the arbitrators 
should concur in the decision of every 
•question which arises in the proceed¬ 
ings as to the admission or rejection 
of every matter of evidence;. but it 
is sufficient if all actually hear the 


cause and concur in the award which 
is finally made.—Campbell v. Western, 
3 Paige (N.T.) 124, 

97. Wilke V. City of Ballinger, (Tex. 
Civ.App.) 31 S.W.(2d) 1102—5 C.J. 
p 96 note 64. 

98. Osborn, etc., Mfg. Co. v. Blanton, 
34 S.E. 306, 109 Ga. 196—5 C.J. p 
97 note 72. 

99. La.—^Porter v. Dugat, 12 Mart. 
245. 

S.C.—Greenville County v. Spartan¬ 
burg County, 40 S.B. 147, 62 S.C. 
105. 

5 C.J. p 97 notes 70, 71. 

1. Omaha v. Omaha Water Co., 
(Neb.) 30 S.Ct. 615, 218 U.S. 180, 
54 L.Ed, 991. 48 L.RA.(N.S.) 1084 
—^5 C.J. p 96 note 59. 

Matter held not one of public con^ 
cern.—^Rhodes v. Folmar. 94 Sa 745, 
208 Ala. ^95. 

2. Republic of Colombia v. Cauca 
Co., (W.Va.) ‘23 S.Ct 704, 190 U.S. 
524, 47 L.Ed. 1159, reversing 113 
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F. 1020, 51 C.C.A. 604, which affirm¬ 
ed (C.C.) 106 F. 337. 

3. Republic of Colombia v. Cauca 
Co., supra—5 C.J. p 97 note 61, 

4. The Nineveh, (C.C.Mass.) 18 P. 
Cas.No.10,276. 1 Lowell 400—5 C,J. 
p 97 note 64. 

5. The Nineveh, supra. 

6. Billington v. Sprague, 22 Me. 34 
—5 C.J. p 97 note 66. 

7. Miss.—Stout V. W. M. Garrard & 
Co., 91 So. 33, 128 Miss. 418. 

N.T.—In re Blaikie, 198 N.T.S. 291, 
119 Misc. 791, affirmed 199 N.Y.S. 
911, 206 App.Div. 740. 

N.D.—State v. Tucker, 166 N.W. 820. 

39 N.I). 106. 

5 C.J. p 97 note 67. 

a Ala.—Whitman v. Bartlett, 46 So. 
972, 156 Ala, 546. 

Ind.—^Jeffersonville R. Co. v. Mounts, 
7 Ind. 669, 

5 C.J. p 97 note 68. 

9. Stephens v. Hopper, 31 Ga, 589. 

10. Stephens v. Hopper, 31 Ga. 589. 
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number fewer than all of the arbitrators to render 
a valid award; but a majority award rendered 
in a statutory arbitration, under a statute requiring 
a unanimous award, cannot be enforced in the man¬ 
ner provided by the statute notwithstanding an 
agreement which would make the majority award 
good at common law.^^ 

Implied agreements dispensing with unanimous 
concurrence. The authority for other than a unani¬ 
mous award need not be given in express terms, but 
may be inferred from circumstances, or implied 
from the language of the submission.^^ Accord¬ 
ingly, although the agreement to submit to arbitra¬ 
tion does not specifically provide for a decision of 
the majority, such authority will be inferred from 
a provision for the selection of a special arbitrator 
who is authorized to act only upon disagreement of 
those originally appointed.!^ However, an inten¬ 
tion that an award may be made by any number 
fewer than the whole is not to be inferred from a 
provision for a third or other additional arbitrator 
who is authorized to act throughout the proceeding 
without reference to any disagreement of the orig¬ 
inal arbitrators; nor does the mere selection of 
an odd number of arbitrators sufficiently indicate 
an agreement that a majority may make the 
award.i® 

(3) Participation of Umpire 

An award to which all the regular arbitrators have 
agreed should be made without the participation or in¬ 
fluence of an umpire who has no authority to act because 
of the lack of a disagreement. 

Although the unnecessary or improper participa¬ 
tion of an umpire in the hearing prior to disagree¬ 
ment does not of itself invalidate the award (see 
supra § 60), it has been held that if an umpire who 
has not participated in the hearing joins in an award 
to which all of the regular arbitrators have agreed 
the award is thereby vitiated for the umpire may 
have influenced the decision.17 


b. Decision of Umpire 

In acting after a disagreement an umpire may and 
should reach an independent decision without the concur¬ 
rence of the originai arbitrators. 

An umpire^s decision, when he is authorized to 
act by reason of a disagreement, may and should be 
reached independently, without concurrence of the 
regular arbitrators, as though he were the sole arbi¬ 
trator in the first instance,!^ and he is not bound to 
accept the opinion of the original arbitrators even 
as to those matters on which they have agreed (see 
supra § 59 b), 

§ 68. —- Quotient Method 

Although it is not improper for arbitrators who have 
disagreed as to the amount to be awarded to determine 
the mean sum as a basis for consideration, it is Improper 
for them to agree to award a mean sum between their 
opinions, and an umpire should not arrive at his decision 
by striking an average between the aggregate sums de¬ 
cided upon by the arbitrators. 

Where arbitrators disagree as to the amount to be 
awarded, it is improper to award the mean sum 
between their opinions, each putting on paper, with¬ 
out the other’s knowledge, the amount which he 
thinks should be awarded, under an agreement be¬ 
tween them to award such mean sum;i^ but it is 
otherwise if there has been no previous agreement 
to award the mean sum, and the method is adopted 
merely to arrive at a proper result for considera¬ 
tion as to the amount to be awarded.^® It has been 
held not improper for arbitrators to ask each of the 
parties separately at what sum they valued a water 
privilege which was the subject of arbitration, and 
then, after making their own estimates and compar- 
ing the estimates of the parties, to strike an average 
between the estimates so given, although it would 
have been different had they made no estimate them¬ 
selves nor exercised their judgment as to the value.2i 

An umpire should not arrive at his decision by 
striking an average between aggregate sums decid- 


11. Atchison, T. & S. F. Ry. Co. v. 
Brotherhood of Locomotive Fire¬ 
men and Enginemen, (C.C.A.I11.) 26 
F.(2d) 413—5 C.J. p 98 notes 73, 
74. 

12. Tuskaloosa Bridge Co. v. Jemi- 
son, 33 Ala. 476—5 C.J. p 97 note 72. 

la. Chutter v. Richardson, 113 A. 
770, 80 N.H. 116—5 C.J. p 98 notes 
76, 77, p 99 note 82. 

Tarylng’ by i;>arol 

However, if the submission is by 
writingr, parol evidence is not admis¬ 
sible to show that the parties intend¬ 
ed other than a unanimous award.— 
Howard v. Pollock, 1 Teates (Pa.) 
500. j 


14. Ind.—Grand Rapids & I. R. Co. 
V. Jaqua, 115 N.E. 73, 66 Ind.App. 
113. 

N.H.—Chutter v. Richardson, 113 A 
770, 80 N.H. 116. 

5 C.J. p 98 note 79. 

15. Va.—^Fraley v. Nickels, 93 S.B. 
636, 121 Va. 377. 

W.Va.—Stewart v. County Court of 
Monongalia County, 130 S.B. 271, 
99 W.Va. 640. 

5 C.J. p 99 note 80. 

16. Stewart v. County Court of Mo¬ 
nongalia County, supra—5 C.J. p 
99 note 81. 

17. Byrne v. Usry, 11 S.E. 561, 85 j 
Ga. 219. 


18. Ky.—Sea v. Larimore, 266 S.W. 
56, 205 Ky. 528. 

Mo.—^White v. Herminghausen, 205> 
S.W. 624, 275 Mo. 687. 

5 C.J. p 112 notes 38, 39. 

Participation of regular arbitrators 
in hearing by umpire see supra §' 
60 b. 

19. Luther v. Medbury, 26 A. 37, 18^ 
R.I. 141, 49 Am.S.R. 753—6 C.J. p 
101 note 96. 

20. Simons v. Mills, 22 P. 25, 80 Cal. 
118—5 C.J. p 101 note 97. 

21. Brown v. Bellows, 4 Pick.(Mass.> 

179. ' 
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cd upon by the original arbitrators,^2 although an 
umpire’s award is not invalidated merely by reason of 
the fact that the sum allowed happens to be an aver¬ 
age between the amounts adjudged by the original 

arbitrators.23 

§ 69. Objections and Waiver Thereof 

a. In general 

b. Objections with respect to particular 

matters or defects 

a. In General 

The parties may expressly or by implication waive de¬ 
fects or Irregularities in arbitration proceedings. 

As a general rule the parties to an arbitration 
proceeding may, either expressly or by implication, 
waive any defects or irregularities therein.24 Usual¬ 
ly if a party with knowledge of an irregularity in 
the proceedings continues, without objection, to take 
part in the proceedings, he waives any objection 
on account of such irregularity for he cannot thus 
take the chance of a favorable issue.25 in order, 
however, that the conduct of a party may operate 
as a waiver, he must have had notice of the irregu- 

larities.26 

Although it is sometimes held that an objection 
duly made is waived by subsequent participation in 
the proceedings,27 objections to the jurisdiction of 
arbitrators, if seasonably made, are not waived by 
subsequent participation in the proceedings under 
protest,28 Indeed, it has been held that an objec¬ 
tion that an arbitration proceeding is without ju¬ 
risdiction because the case is not within the statute 
goes to jurisdiction of the subject matter and may 
be taken at any time.23 


b. Objections with Respect to Particular Matters 
or Defects 

(1) Hearing or presence of parties 

(2) Notice of hearing 

(3) Participation or presence of all arbi¬ 

trators 

(4) Oaths 

(5) Pleading and evidence 

(1) Hearing or Presence of Parties 

A party may expressly or impliedly waive his right to 
a hearing or his right to be present at all meetings. 

Not only may a party waive his right to a hear¬ 
ing (see supra § 59), but he may expressly or im¬ 
pliedly authorize the arbitrators to proceed in his 
absence.20 Hence, if a part}’*, although duly noti¬ 
fied, will not attend, the arbitrators may proceed 
ex parte without his presence,^! especially where 
he so directs the arbitrators and they may like¬ 
wise proceed where the party having notice volunta¬ 
rily withdraws from the sittings of the arbitrators.^^ 

Ordinarily where it is shown that a witness was 
examined in the absence of a party, there is no pre¬ 
sumption that his consent was given thereto ,*34 but 
while a party may be justified in abandoning an ar¬ 
bitration proceeding because a witness has been im¬ 
properly examined in the absence of the party and 
without notice to him, yet, if he subsequently pro¬ 
ceeds after knowledge of the fact, it has been held 
that he waives the irregularity.35 Also, if the arbi¬ 
trators have adopted a rule prohibiting the presence 
of either party while any other witness is testifying, 
and the parties have been informed of the rule at 
the outset and acquiesce therein, it constitutes no 
ground for a vacation of the award.33 


22. Hartford F, Ins. Co. v. Bonner 
Mercantile Co., (Mont) 56 F. 378, 
6 C.C.A. 624, petition denied 14 S. 
Ct 1146, 154 U.S. 504, 38 L.Ed. 1077. 
83. Hartford F. Ins. Co. v. Bonner 
Mercantile Co., supra. 

24. U.S.—Chicago, R. L & P. Ry. 
Co. V. Union Pac. R. Co., (Neb.) 
254 F. 235, 165 C.C.A. 523. 

N.T.—^Hano v. Isaac H. Blanchard 
Co., 199 N.Y.S. 227. 

Pa.—Curran v. City of Philadelphia, 
107 A. 636, 264 Pa. 111. 

5 C.J. p 101 note 99. 

25. Idaho.—^Rexburg Inv. Co. v. 
Dahle & Eccles Const Co., 211 P. 
552, 36 Idaho 552. 

N.T.—^Davis v. Rochester Can Co,, 207 
N.T.S. 33, 124 Misc. 123, reversed on 
other grounds 221 N.Y.S. 666, 220 
App.Div. 487. 

5 C.J. p 101 note 1. 

6 O.J.S.-14! 


Issue not arbitrable 
Parties submitting an issue to the 
determination of third persons with¬ 
out objection until after result can¬ 
not complain that the issue could not 
be arbitrated because not involving 
an existing dispute.—^Parks v. Cleve¬ 
land Ry. Co„ 177 N.E. 28, 124 Ohio 
St. 79, affirming 176 N.B. 472, 38 Ohio 
App. 315. 

26. Redman v. St. Joseph Hay & 
Grain Co., 239 S.W. 540, 209 Mo. 
App. 682—5 C.J. p 102 notes 4, 5. 

27. Christman v. Moran, 9 Pa. 487— 
Dorman v. Pittsburgh, etc., Turnp. 
Co., 3 Watts (Pa.) 126. 

28. Finsilver, Still & Moss v. Gold¬ 
berg, Maas & Co., 171 N.E. 579, 253 
N.T. 382, 69 A.L.R. 809, reversing 
237 N.Y.S. 110, 227 App.Div. 90, and 
modifying In re Goldberg, Maas & 
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Co., 237 N.Y.S. 119, 227 App.Div. 
790—5 C.J. p 104 note 33. 

28. Kunkle v. Buncke, 43 Pa.Co. 385. 

30. Curran v. City of Philadelphia, 
107 A. 636, 264 Pa. 111—5 C.J. p 
103 note 21. 

31. Curran v. City of Philadelphia, 
supra—5 C.J. p 103 note 23. 

32. Duvall V. Sulzner, (C.C.Pa.) 155 
F. 910. 

33. Caldwell v. Caldwell, 25 So. 825, 
121 Ala. 598—5 C.J. p 103 note 25. 

34. Jackson v. Roane, 16 S.E. 650, 90 
Ga. 669, 35 Am.S.R. 238. 

35. Duckworth v. Diggles, 29 N.E. 
221, 139 Mass. 51—5 C.J. p 103 note 
27. 

36. Sanders v. Newton, (Tex.Civ. 
App.) 124 S.W. 482. 
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Refusal to hear counsel. If refusal of tlie arbi¬ 
trators to hear counsel of one of the parties can 
in any event be considered error, such error is waiv¬ 
ed, where the party goes on with the arbitration.^ ^ 

(2) Notice of Hearing 

Parties may expressly or impliedly waive notice of 
the time and place of hearing or defects therein. 

Parties may waive the right to notice of the time 
and place of meeting,and, if a party appears be¬ 
fore the arbitrators, he cannot afterward object 
that he did not have notice.^® It has also been held 
that a party waives the right to notice where he no¬ 
tifies his arbitrator that he will not attend, and wants 
nothing to do with it, and refuses the arbitrator's 
request to attend,^ ^ or agrees that an arbitration may 
take place at a time within a number of days less 
than the time prescribed by notice.'*^ However, 
where there is no notice to a party there is no pre¬ 
sumption that he has waived notice 2 and a waiver 
will not be deemed to have been made unless clearly 

shown.43 

(3) Participation or Presence of All Arbitra¬ 

tors 

The necessity for the presence or participation of all 
the arbitrators at the hearings, or deliberations on the 
award, may be waived by the parties. 

The parties may waive the necessity for the pres¬ 
ence or participation of all the arbitrators at the 
hearings and deliberations on the award.^^ Conse¬ 
quently, it is not a ground of objection to the award 
that all the arbitrators were not present at the hear¬ 


ing, where the parties expressly consent to a hearing 
by a fewer number than the whole,and where a 
party without objection participates in hearings at 
which not all of the arbitrators are present, he can¬ 
not subsequently object to the award on that ac- 
count.4® Nevertheless, where a party appears be¬ 
fore the arbitrators and files a protest against their 
jurisdiction, on the ground of the absence of one 
of their number, he does not waive his objection by 
subsequently participating in the hearing.'^^ 

(4) Oaths 

Although witnesses testifying before arbitrators are 
required by the submission or statute to be sworn, the 
lack of such oath, or defects or irregularities therein, may 
be expressly or impliedly waived by the parties. 

The omission to administer the oath to witness¬ 
es, when required by the submission or by some spe¬ 
cial statutory provision, whether considered a mere 
irregularity or of such consequence that it might be 
pleaded in defense to an action on the award, is a 
defect which the parties may waive.^^ An express 
agreement is not necessary for that purpose,49 and 
it is very generally held that the necessity for ad¬ 
ministering an oath to witnesses is waived where a 
party fails to request the administration of the oath, 
or neglects to make any objection at the hearing,^® 
or at the proper time in the court having authority 
to review the proceedings on a statutory award.5i 

The irregular administration of the oath to a wit¬ 
ness, like the failure to administer any oath at all, 
must, if known to the adverse party, be objected to 
at the time but if not known at the time it is not 
waived by failure to object.53 


37- Gardner v. Newman^ 33 So. 179, 
135 Ala. 622. 

38. Cbicaffo, R. I. & P. Ry. Co. v. 
Union Pac. R, Co., (C.C.A.Neb.) 254 
F. 235, 165 C.C.A. 523—5 C.J. p 

102 note 13. 

39. Cbicagro, R. I. & P. Ry. Co. v. Un¬ 
ion Pac. R. Co. supra.—5 C-J. p 102 
note 14. 

40. Vincent v. German Ins. Co., 84 
N.W. 458, 120 Iowa 272—5 C.J. p 

103 note 16* 

41. Spencer v. Curtis, 57 Ind. 221. 

42. Warren v. Tinsley, (Tex.) 53 P. 
689, 3 C.C.A. 613—5 C.J, p 103 note 
19. 

43. Day V. Hammond, 57 N.T. 479, 
15 Am.R. 522—^Matter of Martin, 1 
How.Pr.N.S.(N.Y.) 28—5 C.J. p 103 
note 20. 

44. N.Y.—Hano v. Isaac H. Blanch¬ 
ard Co., 199 N.Y.S. 227. 

Pa.—^Donahue & Son v. Barclay White 
Co., Inc., 9 Pa.Dist & Co. 303. 

5 C.J. p 99 note 82, p 104 note 29. 
45- Howard v. Conro, 2 Vt 492— 
5 C.J. p 104 note 30. 


4S. Hano v. Isaac H. Blanchard Co., 
199 N.Y.S, 227—5 C.J. p 104 note 32. 

Different arbitrators at meeting’s 
Where an arbitration board consist¬ 
ed of thirteen members, six of whom 
constituted a quorum under th^ rules 
of the board, and a rule provided that 
any litigant might withdraw his case 
if the full board were not in session, 
plaintiff's failure to object to the com¬ 
position of the board during the hear¬ 
ing waived the objection that the 
membership of the board was different 
at each hearing.—Hano v. Isaac H. 
Blanchard Co., 199 N.Y.S. 227. 

47. Kent v. French, 40 N.W, 713, 76 
Iowa 187. 

48. Mo,—^Rickman v. White, (App.) 
266 S.W, 997. 

N.Y.—^Hano v. Isaac H. Blanchard Co., 
199 N.Y.S. 227. 

5 C.J. p 102 notes 6, 7. 

49. Rickman v. White, (Mo.App.) 
266 S.W. 997—5 C.J. p 102 note 8. 

50. Mo.—^Rickman v. White, supra— 
Beckett v. Wiglesworth, (App.) 178 
S.W. 898. 


N.Y.—^Hano v. Isaac H. Blanchard Co., 
199 N.Y.S. 227. 

5 C.J. p 102 note 9. 

Recall of witnesses to administer 
oath 

While the arbitrators* failure to 
swear witnesses before giving their 
testimony was an irregularity, yet 
where appellant did not object at that 
time and later the witnesses were 
recalled and sworn as to the state¬ 
ments the 3 ’^ had made, and no special 
injury to the complaining party is 
shown, and no fraud, unfairness, or 
impartiality was participated In by 
the arbitrators, the award will be 
considered just and equitable,—^Angus 
V. Beggs, (Tex.Civ.App.) 208 S.W. 
707, error refused. 

51. Weir v. West, 27 Kan. 650. 

52. Neb.—O'Neill v. Clark, 78 N.W. 
256, 57 Neb. 760. 

Pa.—^Large v. Passmore, 5 Serg. & R. 
51. 

53i Redman v. St. Joseph Hay & 
Grain Co., 239 B.W* 640, 209 Mo. 
App. 682. 


210 



6 C.J.S. 


ABBITBATION AND AW AND 


(5) Pleading and Evidence 

Objections to pleadings and the right to produce evK. 
dence may be waived. 

The right to produce evidence before arbitrators 
may be waived by agreement of the parties,54 and 
an objection to a bill of particulars on the ground 
that it is insufficient is waived if no objection is made 
to the evidence on that ground.55 A failure of the 
arbitrators to consider certain evidence is waived 
by failure of a party to present the same and point 
out the matters relied on.56 

§70. Reconsideration or Rehearing by Arbi¬ 
trators 

Before the award has been rendered, the arbitrators 


§ 72 

have a discretionary power to reopen a case for further 
testimony. 

Before the authority of the arbitrators has been 
terminated by the rendition or completion of the 
award (see supra §§ 51, 52), they have the power 
to reopen the case for further testimony but after 
the case has been closed on both sides, it is prima¬ 
rily in the discretion of the arbitrators whether or 
not they shall do so,58 for it is the duty of each party 
to bring forward all his evidence in the due course 
of the proceedings.58 

Where arbitrators have rendered an award under 
a statutory arbitration made a rule of court, they 
cannot, in the absence of express statutory author¬ 
ity, set the award aside and grant a new trial. 5^ 


V. AWABD 


§ 71, Nature and Essentials in General 

An award is the final judgment or decision of the ar¬ 
bitrators and, while partaking of the nature of both, 
strictly it is neither a contract nor a judgment. 

An award is the final judgment or decision pro¬ 
nounced by the arbitrators in settlement of the con¬ 
troversy submitted to them,®^ and it constitutes the 
execution of the arbitration agreement or submis¬ 
sion so that the latter can thereafter no longer be 
regarded as executory.58 Jn certain respects an 
award partakes of the attributes of both a contractus 
and the findings or judgment of a court.54 Strictly, 
however, it is neither a contractus nor a judgment,^® 
for it is not made by the parties, and is of a higher 


nature than a mere specialty, but is on the other hand 
not of equal dignity to, or capable of the same meth¬ 
ods of enforcement as, a judgment 

§ 72. Form and Requisites in General 

Except when required by statute or by the submission 
to arbitration, the award of arbitrators need not be made 
in any particular form. 

In the absence of a special requirement in the sub¬ 
mission or a statute under which the arbitration 
proceeds, no precise form in the making of an award 
need be observed, and technical precision of lan¬ 
guage is not required.®"^ It is sufficient if the lan¬ 
guage employed evinces an intention to make an 
award,58 and that the matters submitted have been 


54. Bennett v. Bennett, 25 Conn. 66 
—6 C.J. p 104 note 34. 

55. Boomer Coal & Coke Co. v. Osen- 
ton, 133 S.E. 381, 101 W.Va. 683. 

56. Acme Lumber Co. v. Ruby, 211 
N.W. 631, 237 Mich. 314. 

57. Sweeney v. Vaudry, 2 Mo.App. 
352—5 C.J. p 95 note 48. 

Rehearing by special arbitrator or 
umpire see supra § 69. 

58. Matter of Silliman, 113 P. 135, 
159 Cal. 155—5 C.J. p 95 note 49. 

59. Adams v. Ringo, 79 Ky. 211, 1 
Ky.L. 251—5 C.J. p 95 note 60. 

60. Ogden v. Baile, 75 So. 794, 73 
Fla. 1103. 

81. N.C.—Millsaps v. Estes, 60 S.E. 
227, 228, 137 N.C. 535, 70 L.R.A. 170, 
107 Am.S.R. 496. 

Pa.—^Keiser v. Berks County, 97 A. 

1067, 263 Pa. 167. 

5 C.J. p 22 notes 38, 39^ 

*^An award Is a Judgm^t formedl 
and pronounced. To make ^ award 
is to form and publish" a iiidgment 
upon the facts.”—Hpff" Taylor, S 
N.J.Law 976, 9^. j; y .L j -> ^ ^ . I" 


Rot mere appraisement 
An ‘‘award” is a judgrment of a 
tribunal selected by the parties to 
determine matters actually in vari¬ 
ance between such parties and not 
merely to appraise and settle the 
price contracted.—^Pranks v. Franks, 
(Mass.) 1 N.B.(2d) 14—Keiser v. 
Berks County, 97 A 1067, 253 Pa. 167. 

62. Dugan V. Phillips. 246 P. 566, 77 
CaLApp. 268. 

63. Smith-Schultz-Hodo Realty Co. 
V. Henley-Spurgeon Realty Co., 140 
So. 443, 224 Ala. 331—5 C.J. p 22 
notes 40, 42. 

64. Ala.—Smith-Schultz-Hodo Real¬ 
ty Co. V. Henley-Spurgeon Realty 
Co., 140 So. 443, 224 Ala. 331. 

Conn.—^Lehrman v. Prague, 162 A. 15, 
115 Conn. 484. 

HI.—Baker v. Pierce, 197 Ill.App. 158. 
Ky.—Bogard v. Boone, 256 S.W. 112, 
200 Ky. 672. 

5 C.J. p 22 note 42. 

65i Olsten V. Oregon Wdter Power, 
etc., Co., 96 P. 1095, 97 P. 538, 52 
lOr. 343,’ 349, 20 L.R,A<N.S.> 915— 
,5* C.J.; p 22 note/42. 
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60. N.T.—Fidelity & Deposit Co. of 
Maryland v. Woltz, 253 N.T.S. 583, 
234 App.Div. 823. 

S.D.—Wieber v. England, 216 N.W. 
850, 52 S.D. 72. 

5 C.J. p 22 note 43. 

67. Cal.—Dugan v. Phillips, 24S P. 
666, 77 CaLApp. 268. 

Ill.—Podalsky v. Raskin, 128 N.E. 534, 
294 Ill. 443. 

Vt.—^Batchelder & Brown v. Reynolds, 
180 A. 884. 

6 C.J. p 113 note 42. 

68. Batchelder & Brown v. Reynolds, 
supra—5 C.J. p 113 note 43. 

X7se of language indicating agreement 
or contract 

The fact that an instrument pur¬ 
porting to be an award opens with the 
words “it is agreed” does not import 
a contractual relation between the ar¬ 
bitrators, but is merely an expres¬ 
sion of the coincidence of their opin¬ 
ions upon the merits of the contro¬ 
versy, and does not preclude the In¬ 
strument from being a valid award 
particularly where the concluding sen¬ 
tence recites that the preceding mat- 
>ter is the decision of the arbil^tbrs. 
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substantially considered and finally passed upon and 
decided by the arbitrators.®^ 

As previously implied, express provisions of law, 
as to the manner of making an award, must be sub¬ 
stantially complied with;*^® and where the submis¬ 
sion directs that certain requisites shall be complied 
with by the arbitrators in making their award, they 
must follow such directions strictly, or the award 
will be invalid,71 unless the parties, as they have the 
right to do, waive such requirements.^^ 

It is a prerequisite to a valid award that it be made 
before the arbitrators’ authority has terminated, for 
thereafter they ordinarily have no power to act in 
that connection (see supra §§ 51, 52). 

§ 73. - Necessity for Writing or Indent¬ 

ing 

An award may be made either In writing or by parol 
unless a written award is required by reason of the sub* 
ject matter of the arbitration, by statute, or by the terms 
of the submission. 

It is not essential that an award be reduced to 
writing if the matter or right involved in the ar¬ 
bitration is such that it can be transferred, released, 
or dealt with by parol, and a writing is not expressly 
required by statute or some provision in the submis¬ 
sion itself but in such a case the arbitrators are 
at liberty to make the award by parol or in such form 
as they may see fit to adopt.7^ This rule is especially 
applicable if the submission is by parol,75 but a writ¬ 
ten award is not necessarily required even though 


the submission itself is in writing, unless there is evi¬ 
dence of an intention that the award should also 
be written.76 A parol award is ineffective, however, 
if a writing is required by the submission,77 by a stat¬ 
ute under which it proceeds,7® or by the rules of an 
association under which the arbitrators act.79 More¬ 
over, where the award determines interests in real 
estate, which could only be released or transferred 
by writing because of the provisions of the statute 
of frauds, it is essential that the award should be 
in writing.so 

§ 74. —- Recitals and Contents in General 

a. Generally 

b. Conclusions or findings 

c Effect of recitals or misrecitals 

a. (renerally 

Except as there is an express requirement otherwise, 
an award generally needs to show only a final decision or 
disposition of the matters submitted, and it need not 
recite facts showing the various matters which are neces¬ 
sary to give it validity. 

As all reasonable presumptions are indulged or 
made in favor of the validity of the award and the 
regularity and propriety of the proceedings resulting 
therein (see infra § 130), and as most facts neces¬ 
sary to the validity of the award can be shown by 
other evidence (see infra § 131), it is usually held, 
in the absence of an express requirement otherwise, 
that the award need only contain or show a final de¬ 
cision or disposition by the arbitrators of the mat- 


—^Batchelder & Brown v. Reynolds, 
(Vt.) 180 A. 884. 

ea. Miss.—J. H. Leavenworth & 
Son, Inc, V. Kimble, 128 So. 354, 
Vt.—^Batchelder & Brown v. Reynolds, 
ISO A. 884. 

5 C.J. p 114 note 44. 

70. Conway v. Roth, 170 N.T.S. 176 
—5 C.J. p 114 note 47. 

71. Maryland Motor Car Ins. Co. v. 
Newell Contracting Co., 246 S.W. 
468, 156 Ark. 424—5 C.J. p 114 note 
45. 

72. Gidley v. Gidley, 65 N.Y. 169— 
5 C.J. p 114 note 46. 

73. Ala.—Smith-Schultz-Hodo Real¬ 
ty Co. V. Henley-Spurgeon Realty 
Co., 140 So. 443, 224 Ala. 331. 

Conn.—Schoolnick v. Pinman, 144 A. 
41, 108 Conn. 478. 

Iowa.—^Maxson v. Cress, 178 N.W. 
370, 189 Iowa 362. 

Md.—O’Perrall v. De Luxe Sign Co., 
149 A. 290, 158 Md. 544. 

N.M.—Moore v. Collins, 173 P. 647, 
24 N.M. 235. 

N.T.—^Davis v. Rochester Can Co., 
207 N.T.S. 33, 124 Misc. 123, revers¬ 
ed on other grounds 221 N.T.S. 666, 
220 App.Div. 487. 


Ohio.—Ernst v, McDowell, 11 Ohio 
N.P.(N.S.) 145. 

Okl.—^Deal v. Thompson, 151 F. 856, 
51 OkL 256. 

5 C.J. p 114 note 48. 

74. Conn.—Schoolnick v. Pinman, 144 
A. 41, 108 Conn. 478. 

Iowa.—^Maxson v. Cress, 178 N.W. 370, 
189 Iowa 362. 

N.M.—^Moore v. Collins, 173 P. 547, 24 
N.M. 235. 

5 C.J. p 114 note 49. 

Award partially oral and in writing 
“The arbitrators, having power to 
make the award in writing, or orally, 
and, if in writing, in separate pa¬ 
pers, were at liberty to make the 
award partly in writing and partly 
orally,”—Schoolnick v. Pinman, 144 
A. 41, 42, 108 Conn. 478. 

Ineffectual attempt to reduce to writ, 
ing 

An oral award is not vitiated by a 
subsequent ineffectual attempt to re¬ 
duce it to writing.—^Donnell v, Lee, 
58 Mo.App. 288—Jones v. Dewey, 17 
N.H. 596. 

Parol award of personal property 
held valid.—Moore v. Collins, 173 P. 
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647, 24 N.M. 235—Deal v. Thompson, 
151 P. 856, 51 Okl. 256. 

75. Moore t. ColUns, 173 P. 647, 24 
N.M. 235. 

76. Md.—O'Ferrall v. De Luxe Sign 
Co., 149 A. 290, 158 Md. 544. 

Ohio.—^Ernst v. McDowell, 18 Ohio 
Cir.Ct.(N.S.) 360—^Ernst v. McDow¬ 
ell, 11 Ohio N.P.(N.S.) 145. 

5 C.J. p 114 note 50. 

77. Maryland Motor Car Ins. Co. v. 
Newell Contracting Co., 246 S.W. 
468, 156 Ark. 424—5 C.J. p 114 note 
52. 

Waiver where submission sealed 
Where a sealed submission to arbi¬ 
tration has been entered into, which 
requires a written award to be made, 
such requirement cannot be waived by 
the parties agreeing to a parol award. 
—^French v. New, 28 N.T. 147, 2 Abb. 
Dec. 209—5 C.J. p 115 note 56. 

78. Linnan v. Linnan, 59 So. 981, 131 
La. 535—5 C.J. p 114 note 53. 

79. Murdock v. Blesdell, 106 Mass. 
370—5 C.J. p 115 note 54. 

80. Buker v. Bowden, 21 A. 748, 83 
, Me. 67—5 C.J« p 115 note 55. 
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ters submitted and that a recital of facts showing 
the various matters necessary to give it validity is 
unnecessary.SI Accordingly, in the absence of pro¬ 
visions in the submission or of some statutory re¬ 
quirement, it is not necessary that an award should 
recite the submission or show its nature or what it 
was that has been submitted,S2 that the arbitrators 
have been duly constituted,^^ that an umpire or spe¬ 
cial arbitrator was properly chosen or appointed,S4 
that proper notice of hearing was given,S5 that all 
arbitrators were present and participated,that the 
parties have been heard,®^ that the witnesses were 
duly sworn,ss that all the legal evidence has been ad- 
mitted,^^ that all matters submitted have been con¬ 
sidered and determined,^^^ that only matters within 
the submission have been considered and decided,^! 
that the award is the award of the arbitrator,^^ or 
that the arbitrators disagreed and the award is that 
of an umpire.^3 Likewise, it is not essential that 
the fees taxed be stated in the award.^^ 

It has been held, however, that an award by an um¬ 
pire is invalid on its face where it fails to show a 
disagreement between the arbitrators, at least to the 


extent that it will be given but little weight as evi¬ 
dence in support of a defense to a suit to set the 
award aside,®^ and that an award must show that an 
umpire or special arbitrator was duly appointed.^® 
Also, a recital of the oath has been held essential 
to the validity of the award where the arbitration 
proceeds under a statute requiring such oath as a 
condition precedent to jurisdiction,^7 

b. OonclnsionB or Findings 

If no further requirement Is Imposed by the terms of 
the submission or by statute, It is usually sufficient If the 
award shows a final disposition of ail matters submitted, 
and It need not recite or show the evidence or the specific 
findings, steps, or conclusions which entered into, or 
formed the basis for, the ultimate conclusion or decision. 

Unless otherwise provided by statute or by the 
submission itself, the general rule is that, if the 
award shows a final disposition of aU the matters sub¬ 
mitted, it is not necessary to state in the award each 
matter considered, or to set out the evidence, or 
to indicate the steps by which the arbitrators arrive 
at their conclusion or make special findings of fact 
and conclusions of law.28 Although such matters 


81. Ga.—Strickland v. Strickland, 116 
S.E. 556, 29 Ga.App. 783. 

Ky.—Sea v. Larimore, 266 S.W. 56, 205 
Ky. 528, 

W.Va.—^Brodhead-Garrett Co. v. Da¬ 
vis Lumber Co., 124 S.E. 600, 97 
W.Va, 165. 

5 C.J. p 115 note 71. 

“It does not, however, appear to be 
necessary that an award should re¬ 
cite the various facts and circum¬ 
stances necessary to give it validity. 
... It has been held sumcient if 
it can be shown, otherwise than by 
the recital contained in the award, 
that the arbitrators had been duly 
constituted, and had, in making the 
award, pursued their authority. And 
these facts are not proved by the 
recital of them in the award, nor is 
the award evidence of any thing ex¬ 
cept that for which the parties or the 
court from whom it derives its va¬ 
lidity and effect, have made it evi¬ 
dence. The omission of the recital is 
therefore of no consequence what¬ 
ever.”—^Houghton V. Burroughs, 18 
N.H. 499, 502. 

82. Strickland v. Strickland, 116 S. 
E. 556, 29 Ga.App. 783—5 C.J. p 115 
note 63. 

Presumption that all matters sub¬ 
mitted considered see infra § 130. 

83. Houghton v. Burroughs, 18 N. 
H. 499—5 C.J. p 115 note 64. 

84. Rison V. Berry, 4 Rand. (25 Va.) 
275. 

85. Macdonald v. Bond, 62 N.E. 881, 
195 Ill. 122—5 C.J. p 245 note 64. 

86. Brown v. Atwood, 224 Ill.App. 
77—5 C.J. p 241 note 24, 


87. Mass.—Warner v. Collins, 135 
Mass. 26. 

N.H.—Houghton v. Burroughs, 18 N. 
H. 499. 

88. Tomlinson v. Hammond, 8 Iowa 
40—5 C.J. p 246 note 68. 

88. Leominster v. Fitchburg, etc., R. 
Co., 7 Allen (Mass.) 38. 

90. Emery v. Hitchcock, 12 Wend. 
(N.Y.) 156—5 C.J. p 115 note 67. 

It has been held, however, that an 

award of an arbitrator in arbitration, 
under municipal court rules of New 
York, should show upon its face that 
the arbitrator* has decided all issues 
submitted to him, and, where a coun¬ 
terclaim has been interposed should 
show the disposition thereof, so as to 
preclude any future litigation by ei¬ 
ther party involving the same mat¬ 
ters.—^Hoffman v. Harry Greenberg 
Co„ 178 N.Y.S. 398, 109 Misc. 170. 

91. Houghton v. Burroughs, 18 N.H. 
499—5 C.J. p 115 note 68, p 126 
note 97. 

Necessity that award conform to sub¬ 
mission see infra § 80. 

92. Saunders v. Heaton, 12 Ind. 20. 
93b Sea v. Larimore, 266 S.W. 56, 

205 Ky. 528—^5 C.J. p 110 note 8 
[a]. 

94b Hopper v. Fromm, 141 P. 175, 92 
Kan. 142, rehearing denied 141 P. 
175, 92 Kan. 547. 

95. Shepard v. Springfield Fire & Ma¬ 
rine Ins. Co., 104 A. 18, 41 R.L 403, 
rehearing granted 104 A. 635, and 
affirmed 105 A. 576, 42 R.I. 174. 

96. Crisp v. Love, 65 N.C. 126. 
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97. Ford V. Potts, 6 N.J.Law 388— 
5 C.J. p 241 note 22. 

98. Idaho.—Idaho Gold Dredging 

Corporation v. Boise Payette Lum¬ 
ber Co., 2S8 P. 641, 49 Idaho 303. 

Ill—Podolsky V. Raskin, 128 N.E. 534, 
294 Ill. 443—^Brown v. Atwood, 224 
IlLApp. 77. 

N.C.—^Ezzell V. Rowland Lumber Co„ 
41 S.B. 99, 130 N.C. 205. 

Pa.—^Martin-Parry Corporation v. 

General Motors Corporation, 22 Pa. 
Dist & Co. 608. 

5 C.J. p 116 notes 73-75. 

Judgment after proper consultation 
An award which appears to be the 
expression of the judgment of the 
arbitrators, made after suitable and 
adequate consultation, is sufficient 
against the objection that the award 
is not properly executed.—City of 
Rahway v. Cleary, 159 A 813, 10 N. 
J.Misc. 545, affirmed Rahway Valley 
Joint Meeting v. Cleary, 162 A 590, 
109 N.J.Law 348. 

Separate findings of yards of fill in 
each parcel of land 
An award in arbitration proceed¬ 
ings to determine the amount due a 
contractor is not invalid for failure 
to make a separate finding as to the 
number of yards of fill in each spe¬ 
cific parcel of land described in a 
construction contract.—Puget Sound 
Bridge & Dredging Co. v. Frye, 252 P, 
546, 142 Wash. 166. 

Simple annoTULcement of result 
“A simple announcement of the re¬ 
sult of their investigation and de¬ 
liberations is all the law requires.”— 
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are not required, an award is not necessarily inval¬ 
idated because it sets out the reasons or the specific 
findings, matters, or conclusions on which it is bas- 
ed.9® 

Of course, if the submission so requires, the arbi¬ 
trators must find upon the several matters separate- 
ly,i or make a special finding," as the case may be. 
Moreover the nature of the matters submitted may 
be such as to require separate findings thereon,^ 
and, where such is the case, the award will be in¬ 
valid although it expressly recites that it is "of and 
concerning the matters” submitted.^ 

Statutes requiring awards in arbitrations there¬ 
under to state separately the finding of facts and the 
conclusions of law should be complied with.^ It 
has been held, however, that a noncompliance is not 
a jurisdictional defect such as renders an award 
absolutely void,® but it is a mere irregularity which 
the parties may waive.^ 

c. EfiTect of Recitals or Misrecitals 

Recitals not a necessary part of the award do not con¬ 
stitute proof of the matters recited, and misrecitals of 
facts not required to be recited may be disregarded. 

A recital in an award of the contents of the sub¬ 
mission has been held to be proof neither of the sub¬ 
mission nor of the terms thereof;® and, in accord¬ 
ance with the general rule that awards will be liber¬ 
ally construed in order to effectuate the intention of 
the arbitrators (see infra § 93), misrecitals of facts 
not required to be recited may be disregarded and 
the award be given effect according to the actual 
facts and the real intention of the arbitrators.® 
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§ 75. — Signing, Sealing, Acknowledging, 
Attesting, and Stamping 

a. Signing 

b. Sealing 

c. Acknowledgment and attestation 

d. Stamping 

a. Signing 

(1) In general 

(2) Time and place and presence of all 

arbitrators 

(3) Effect of unauthorized signature 
(1) In General 

Ordinarily a written award, to be effective as such, 
should be signed by the arbitrators or umpire having the 
authority or power to render the award, and whose con¬ 
currence is essential to the validity thereof. 

A provision of the submission that the award be 
signed by the arbitrators must he complied with,iO 
and where an award in writing is required, it may 
not be effective as a written award unless it is sign¬ 
ed by the arbitrators.^^ Although a written award is 
not required, an award in writing which is not sign¬ 
ed by the arbitrators cannot be given effect as a 
parol award unless it appears to have been deliver¬ 
ed without any intention to sign.i2 

It has been held that, unless the submission re¬ 
quires it, a common-law arbitration award need not be 
signed by all the arbitrators,^® and that the signature 
of the chairman of a board of arbitrators may be 
sufl5cient.i4 It appears to be the general rule, how¬ 
ever, that a written award should be signed by all 
arbitrators whose concurrence is essential to its ren¬ 
dition,and that an arbitrator cannot delegate 
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Podolsky V. Raskin, 128 N.E. 534, 538, 
294 Ill. 443—5 CJ. p 116 note 75. 

Similar to Jury verdict 
In this respect the same rule gov¬ 
erns as is applied to the verdict of 
a jury*—s^ossom v. Van Amringe, 63 
N.C. 65. 

TrnreasozLable burden to set out evi¬ 
dence 

As regards the setting out of evi¬ 
dence It has been said that, to im¬ 
pose such a burdensome task upon the 
arbitrators would be unreasonable, 
and misconduct cannot be imputed to 
them for their refusal or omission 
to do so.—Allen v. Smith, 4 Del. 234. 

99. Puget Sound Bridge & Dredging 
Co. V. Frye, 252 P. 546, 142 Wash. 
166—5 C.J. p 116 notes 76, 79. 

Xtemization of account 
While an award need not itemize 
the account stated by it, unless re¬ 
quired by the submission, the fact 
that it does so does not render the 
award objectionable.—Graham v. 


Bates, (T€nn,Ch.App.) 45 S.W. 465— 
5 C.J. p 116 note 79. 

Method of measuring earth fill 
As the method of determining the 
quantity of earth fill made under a 
contract is solely within the province 
of the arbitrators, the fact that the 
award sets forth the method or pro¬ 
cedure followed will not cause the 
award to be held invalid unless it 
appears that the method adopted nec¬ 
essarily resulted in an error of fact. 
—^Puget Sound Bridge & Dredging Co. 
V. Frye, 252 P. 546, 142 Wash. 166. 

1. Hines v. Fisher, 56 S.E. 904, 61 
W.Va. 565. 

2. Hines V. Fisher, supra. 

3. Houston V. Pollard, 9 Mete. 
(Mass.) 164—5 C.J. p 116 note 82. 

4. Houston v. Pollard, supra—5 C. 
J. p 116 note 83. 

5. Schlanbusch v. Schlanbusch, 173 
N.W. 580, 103 Neb. 688—5 C.J. p 
116 note 84. 

, Award held sufildent.-^Schlanbusch 

214 


V. Schlanbusch, 173 N.W. 580, 108 
Neb. 588—6 C.J. p 116 note 84 [aj. 
e. Burkland v. Johnson, 70 N.W. 388. 
50 Neb. 858—6 C.J. p 117 note 85. 

7. In re Johnson, 127 N.W. 133, 87 
Neb. 375. 

8. Collins V. Freas, 77 Pa. 487. 

9. Dugan V. Phillips, 246 P. 666, 77 
Cal.App. 268—5 C.J. p 117 note 87. 

10. Maryland Motor Car Ins. Co. v. 
Newell Contracting Co., 246 S.W. 
468, 156 Ark. 424—5 C.J. p 117 note 
92. 

11. State V. Gurnee, 14 Kan. Ill— 
5 C.J. p 117 note 93. 

12. Morrison v. Russell, 32 N.C. 273. 

13. Hano v. Isaac H. Blanchard Co., 
199 N.T.S. 227. 

14. Hano y. Issac H. Blanchard Co., 
supra. 

15. Ark.—^Maryland Motor Car Ins. 
Co. V. Newell Contracting Co., 246 
S.W. 468, 166 Ark.' 424. 

R.I.—Shepard v. Springfield Fire & 




to another the power to sign the award for him in 
his absence.16 Of course, when the award is not 
required to be unanimous, arbitrators who refuse to 
consent to the award need not sign it, the signatures 
of the required majority being sufficiently 

An award rendered by an umpire who has been 
duly appointed and authorized to act is properly sign¬ 
ed by the umpire alone and if it is signed solely 
by the arbitrators it is invalid.i9 The mere fact 
however, that arbitrators join the umpire in signing 
the award does not render it invalid,^® nor does the 
fact that the umpire in signing the award attaches 
the word ^'arbitrator” to his name instead of "um¬ 
pire.”^! 

(2) Time and Place and Presence of All Arbi¬ 
trators 

Unless It Is expressly provided otherwise, an award 
may be signed at any reasonable time after the decision 
has been rendered and before the arbitrators' authority 
fias terminated, and at any place of meeting selected by 
the arbitrators; but it Is often held that all arbitrators 
must be present and each sign In the presence of the 
other, although as to this there is contrary authority. 

It is not essential to the validity of an award that 
it should be made and signed immediately upon arriv¬ 
ing at a decision, if it, in fact, is duly signed at a 
subsequent time before the arbitrators’ authority has 
terminated;and an award which has been pub¬ 
lished without being signed may be given validity by 
signing it thereafter, provided it is signed within the 
time limited for completing the award.23 

It is immaterial at what place the arbitrators meet 
to draw up and sign the award.24 

According to some authorities, each of the arbi¬ 
trators must sign in the others’ presence.25 Other 
cases, however, have held that where the arbitrators, 
when together arrive at a decision the fact that the 


written award is not signed by each in the pres¬ 
ence of the others does not invalidate the award, 
the view being taken that the mere signing of the 
award at a subsequent time does not involve the exer¬ 
cise of judgment or judicial discretion,*26 but even 
where this view prevails, an award signed by two 
arbitrators, without notice to the third, and without 
giving him an opportunity to be present at the exe¬ 
cution of the award, is void.27 

(3) Effect of Unauthorized Signature 

The validity of a duly signed award is not affected 
by the signature of an unauthorized person. 

The validity of an award which is duly signed by 
the arbitrators authorized to make it is not affected 
by the signing by another person with them who has 
no authority to act as arbitrator.28 Hence, the fact 
that an additional arbitrator whose appointment was 
only conditionally provided for signed the award does 
not invalidate it, although the contingency on which 
he was to act did not occur,29 and in case of an 
award by an umpire the fact that some of the orig¬ 
inal arbitrators also sign the award does not affect 
its validity (see subdivision a (1) supra). 

b. Sealing 

Only when required by statute or the submission Is It 
necessary that awards be sealed. 

In the absence of a special requirement in the sub¬ 
mission or in a statute, it is not essential to the valid¬ 
ity of the award that it should be under seal,30 not¬ 
withstanding the submission itself is under seal^i 
or is made for the purpose of determining the right 
or title to real estate.32 An unsealed award may, 
however, be invalid if a seal is required by the sub¬ 
mission,33 or by statute applicable to the proceed- 
ings,34 unless the provision is construed to be mere¬ 
ly directory.35 When an award required by the sub- 


Marine Ins. Co., 104 A. 18, 41 RJ. 
403. 

number of arbitrators who must con¬ 
cur in award or decision see supra 
§ 67. 

16. State V. Gurnee, 14 Kan. Ill, 
Delegation of authority by arbitra¬ 
tors generally see supra § 50. 

17. Okl.—Hartford Fire Ins. Co. v. 
Sullivan, 179 P. 24, 74 Okl. 241. 

S.C.—^Rounds v. Aiken Mfg. Co., 36 
S.E. 714, 58 S.C. 299. 

6 aj. p 117 note 95. 
la Sheffield v. Clark, 73 Ga. 92— 
5 C.J. p 117 note 97. 

19. Ky.—Daniel v. Daniel, 6 Dana 
98. 

N.T.—^Jackson v. Merritt, 11 Abb.Pr. 
370. 

20. Sea V. Larimore, 266 S.W. 56,^ 205 
Ky. 628—5 C.J. p 112 np^ 40. 


Bejection of joinder as surplusage 
Where the arbitrators join with the 
umpire in signing an award, made by 
him alone, their joinder may be re» 
jected as surplusage.—Sea v. Lari* 
more, 266 S.W. 56, 205 Ky. 528. 

21. Runyon v. Rutherford, 47 S.E. 
150, 55 W.Va. 436. 

22. Ga.—^Richardson v. Hartsfield, 
27 Ga. 528. 

Ky.—Phillips v. PhilUps, 2 Ky.L. 232. 

Time within which award must be 
made or executed see supra § 51. 

23. Saunders v. Heaton, 12 Ind. 20. 
24k Brodhead-Garrett Co. v. Davis 

Lumber Co., 124 S.E. 600, 97 W.Va. 
165—5 aJ. p 118 note 6. 

25. Moore V. Ewing, 1 N.J.Law 167, 
1 Am.D. 195—5 C.J. p 118 note 3. 
23. Steere v. Brownell, 113 Ill. 415— 
5 C.J. p 118 AOte 4. 
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37. Novak v. Rochester German Ins. 
Co., 156 RLApp. 352. 

23. Toungstein v. Croman, 128 A. 
337, 46 R.L 368—5 C.J. p 118 note 7. 

29. Toungstein v. Croman, supra— 
5 C.J. p 118 note 8. 

30. White V. Pox, 29 Conn. 570— 
5 C.J. p 118 note 10. 

31. Md.—Grove v. Swartz, 45 Md. 
227. 

N.T.—Owen v. Boerum, 23 Barb. 187. 

32. Crabtree v. Green, 8 Ga. S. 

33. Mann v. Richardson, 36 m. 481 
—5 C.J. p 118 note 13. 

34. White V. Pox, 29 Conn. 570—5 C. 
J. p 118 note 14. 

35. Price v. Kirby, 1 Ala. 184—5 a 
J. p 118 note 15. 
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mission to be sealed has been filed in court without 
seals, it is not improper for the court to permit seals 
to be affixed afterward. 

c. Acknowledgment and Attestation 

Only when required fay statute or fay the submission is 
it necessary that an award fae acknowledged or attested. 

An award under a common-law arbitration need 
not be acknowledged or attested unless there is an 
express requirement to that effect in the submis¬ 
sion and, therefore, an award pursuant to a sub¬ 
mission which does not comply with the provisions 
of a statute requiring attestation may be good at com¬ 
mon law without being witnessed.^^ Nevertheless, a 
statutory provision requiring arbitrators to acknowl¬ 
edge the execution of awards before designated offi¬ 
cers,^9 or requiring attestation,^ 0 must be complied 
with to entitle the successful party to enforcement 
of the award or entry of judgment thereon in the 
manner provided by the statute. The omission has, 
however, been held merely a formal one, which may 
be cured after publication and delivery of the award 
to the parties,^! or even after it has been filed in 
court for enforcement.'^^ 

d. Stamping 

An award of arbitrators need not be stamped fn the 
absence of an express statutory requirement to that ef¬ 
fect. 

An award is not to be regarded as an agreement, 
contract, or certificate, so as to come within the terms 
of a statute requiring such instruments to be stamp¬ 
ed and if an award is stamped within the time 
provided by a statute requiring a stamp it is not 
invalid because not stamped until after its execu- 
XionM 

§ 76. — Execution in Duplicate 

An award need not be executed in duplicate, except 


where It is expressly required by the terms of the sub¬ 
mission; but in the latter case a fatal variance between 
duplicates may be fatal. 

An award need not be executed in duplicate, so as 
to provide one for each party to the submission,^^ 
except where the submission contains a requirement 
to that effect,^® and even in this latter case the par¬ 
ties may waive the requirement.^'^ 

When duplicates are required a material variance 
between them, rendering it uncertain what was in¬ 
tended to be awarded, is fatal to the award, where 
each of the duplicates has been delivered as the 
award but it is otherwise if the variance is only 
a slight one in the phraseology, which does not pro¬ 
duce any material conflict in the meaning.^® 

§ 77. —^ Publication, Notice to Parties, and 
Delivery 

a. Publication 

b. Notice to parties 

c. Service or delivery of award or copy 
a. Publication 

Publication of an award Is ordinarily essential only 
where it is required by the submission or by statute. 

In the absence of an express requirement to that 
effect a publication of the award is not necessary,so 
but, when required by the submission or by statute, 
publication of an award is essential to its validity, 
and it should be made known in the manner specified 
in, or contemplated by, the submission or the pro¬ 
visions of a statute applicable thereto, so that the 
award is thereby completed and the arbitrators ren¬ 
dered functi officio under the rules stated in §§ SI 
and 52.51 

Without regard to any particular requirement it 
has been held that publication of an award can be^ 
effected by the reading of a written award signed by 
the arbitrators,52 by a delivery of the award to one* 


36. Ivins V. Ivins, 72 A. 94, 77 N. 
J.Law 368. ♦ 

37. Hano v. Isaac H. Blanchard Co., 
199 N.Y.S. 227—5 C.J. p 119 note 
18. 

33. Carson v. Early wine, 14 Ind. 256 
—5 C.J. p 119 note 18. 

39. Rahway Valley Joint Meeting v. 
Cleary, 162 A. 590, 109 N.J.Law 
348, affirming City of Railway v. 
Cleary, 159 A. 813, 10 N.J.Misc. 545 
—5 C.J. p 119 note 17. 
Adcnowledganent sufficient 
An award which was duly acknowl¬ 
edged by each of the arbitrators as 
his voluntary act and deed for the 
uses and purposes therein expressed 
was held to be sufficient as against 
the contention that the award was 


not properly executed.—^Rahway Val¬ 
ley Joint Meeting v. Cleary, 162 A. 
590, 109 N.J.Law 348, affirming City 
of Rahway v. Cleary, 159 A. 813, 10 
N.J.Misc. 545. 

40. Valle V. North Missouri R. Co., 
37 Mo. 445—5 C.J. p 119 note 19. 

41. Newman v. Labeaume, 9 Mo. 30. 

42. Minn.—^Lovell v. Wheaton, 11 
Minn. 92. 

Mo.—^Tucker v. Allen^ 47 Mo. 488. 

5 C.J. p 119 note 21. 

43. Celley v. Cray, 37 Vt 136—5 C. 
J. p 119 note 22 [a]. 

44. Holyoke Mach, Co. v. Franklin Pa¬ 
per Co., 97 Mass. 150. 

45. Willard v. Bickford, 39 N.H. 536 
—5 C.J. p 119 note 30. 
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4a Buck V. Wadsworth, 1 Hill.(N.. 

T.) 321—5 C.J. p 119 note 31. 

47. Burnap v. Losey, 1 Lans,(N.T.)» 
111—^Perkins v. Wing, 10 Johns. (N. 
T.) 143. 

4a Green v. Lundy, 1 N.J.Law 497* 
^“5 C.J. p 120 note 33. 

49. N.H.—Spolford v. SpofCord, 10 N. 
H. 264. 

N.T.—Platt v. Smith, 14 Johns. 368. 

50. Boomer Coal & Coke Co. v. Osen- 
ton, 133 S.B. 381, 101 W.Va. 683—5 • 
C.J. p 120 note 36. 

51. Russell V. Clark, 18 N.W. 844, 60 
Wis. 284—5 C.J. p 120 note 35. 

52. Mass.—^Rundell v. Le Fleur, 6 • 
Allen 480. 

Va.—^Pollard v. Lumpkin, 6 Gratt.(4T: 
Va.) 398, 52 Am.D. 128. 



6 C.J.S. 


ARBITRATION AND AWARD 


of the parties,53 or by informing them that the 
award is within their reach on pa 3 rment of charges.®^ 
This latter is true although the arbitrators have yet 
to seal the award as required by the terms of the 
submission ;55 and the wrongful withholding of the 
award by the arbitrators does not affect its validity 
for want of publication.®® 

Where under a statute “publication” is construed 
to mean “return” into court, the publication of an 
award is the reading and filing thereof in court.® 

b. Notice to Parties 

Unless it is provided otherwise by the submission or 
toy statute, it is not necessary to give formal notice of the 
making of the award to the parties. 

Although it has been held that the parties to a 
common-law arbitration should be given notice of 
the award,®3 it is usually held that, unless the sub¬ 
mission provides how the award shall be communi¬ 
cated to the parties, no formal or particular kind of 
notice to the parties is essential to the validity of the 
award in that they are bound to take notice of its 
completion in accordance with the submission.®^ 
Likewise, in a statutory arbitration proceeding no 
notice need be given of the filing of the award or the 
entry of judgment thereon, where the statutes merely 
provide for the filing of the award with the clerk 
of court and authorize him to enter judgment there¬ 
on without imposing any requirement of notice.®® 
It is not, however, improper for the arbitrators to 
give the parties notice although there is no require¬ 
ment to that effect.®! 

c. Service or Delivery of Award or Copy 

Service upon, or delivery to, the parties of the original 
award or a copy thereof is essential only when It is re¬ 
quired by statute or the submission. 


§ 77 

Original award. Although it has been said that 
in a common law arbitration the award should be 
delivered to the successful party, as he is the one who 
may have need to sue on it,®3 it is usually held that 
the original award need not be served upon, or de¬ 
livered to, either of the parties unless this is required 
by the terms of the submission or by statute,®® and 
this is especially true where the parties were pres¬ 
ent when it was signed and understood its provi¬ 
sions.®"* W’hen, however, such a delivery or service 
is required, compliance is essential to the validity of 
the award,®® unless the requirement is waived.®® 

Copy. The service of a copy of the award upon 
the parties, if not required by the terms of the sub¬ 
mission or by statute, is not essential to its validity ;®7 
but a failure to deliver copies to the parties in the 
requisite manner and form will prevent enforce¬ 
ment of the award when such delivery is required by 
the terms of the submission®^ or of a statute applica¬ 
ble to the proceedings,®® unless such service has been 
waived by the party who raises the objection that 
a copy of the award was not delivered to him.*^® The 
waiver may be in express terms or it may be shown 
by the actions of the parties and a party who ap¬ 
peals from the judgment on an award necessarily has 
notice thereof, and the service of a copy on him 
is dispensed with.72 

Time for delivery or readiness therefor. Where 
the submission requires that the award be ready 
for delivery to the parties by a certain time, such 
requirement must be complied with.*^® award 
is to be deemed ready to be delivered when it is prop¬ 
erly drawn up and signed by the arbitrators,*^^ and 
it has been held that an award is shown to have 


53. Rixford v. Nye, 20 Vt 132—5 C. 
J. p 120 note 37. 

54. Knowlton v. Homer, 30 Me. 552 
—5 C.J. p 120 note 39. 

55. Ivins V. Ivins, 72 A. 94, 77 N.J. 
Law 368. 

56. Thompson v. Mitchell, 35 Me. 
281—5 C.J. P 120 note 43. 

57. Pancoast v. Curtis, 6 N.J.Law 
415. 

58. Francis v. Ames, 14 Ind. 251— 
5 C.J. p 121 note 45. 

59. N.T.—Hano v. Isaac H. Blanch¬ 
ard Co., 199 N.Y.S. 227. 

W.Va.—Boomer Coal & Coke Co. v. 
Osenton, 138 S.E. 381, 101 W.Va. 
683. 

5 C.J. p 120 note 44. 

€0. West V. Duncan, 210 P. 699, 72 
Colo. 253. 

61. Brown V. Atwood, 224 Ill.App. 
77. 


62. Gannon v. McClannahan, 263 S. 
W. 770, 204 Ky. 67. 

63. Pollard v. Lumpkin, 6 Gratt.(47 
Va.) 398, 52 Am.D. 128—5 C.J. p 
121 note 46. 

64. Crawford v. Orr, 84 N.C. 246. 

65. New York Lumber, etc., Co. v. 
Schneider, 1 N.Y.S. 441, 15 Daly 15, 
18, affirmed 24 N.E. 4, 119 N.Y. 475 
—5 C.J. p 121 note 48. 

66 . N.H.—^Tracy v. Herrick, 25 N.H. 
381. 

N.Y.—Gidley v. Gidley, 65 N.Y. 169— 
Sellick V. Addams, 15 Johns.(N.Y.) 
197. 

5 C.J. p 121 note 49 Ea] [b]. 

67. Gannon v. McClannahan, 263 S. 
W. 770, 204 Ky. 67—5 C.J. p 121 
note 50. 

63. U.S.—Goldsborou&h v. McWil¬ 
liams, (D.C.) 10 F.Cas.No.5,518, 2 
Cranch C.C. 401. 

217. 


Ill.—Low V. Nolte, 16 IIL 475. 

5 C.J. p 121 note 51. 

69. Mitsubishi Goshi Kaisha v. Car- 
stens Packing- Co., 200 P. 327, 116 
Wash. 630—5 C.J. p 121 note 52. 

Service by mail held sufficient.— 
Mitsubishi Goshi Kaisha v. Carstens 
Packing Co., 200 P. 327, 116 Wash. 
630, 

TO. Dore v. Southern Pac. Co., 124 P. 
817, 163 Cal. 182—5 C.J. p 121 notes 
53, 54. 

71. Coulter v. Coulter, 81 Ind. 542— 
5 C.J. p 121 note 65. 

73. Ballard v. Crutcher, 1 Ky.Op. 
184. 

73. Pratt V. Hackett, 6 Johns. (N.Y.) 
14—.5 C.J. P 119 note 25. 

74. Willard v. Bickford, 39 N.H. 536 
i —5 C.J. p 119 note 26. 
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been ready for delivery when it was in fact delivered 
to the prevailing party.^® Retention of the award 
to enforce payment of fees, after notice to the par¬ 
ties that the award is ready for delivery, beyond the 
time limit within which the award is required to be 
delivered does not affect its validity, because the 
requirement is sufficiently complied with when the 
award is ready for delivery.*^® 

I 78. — Return to Court 

a. In general 

b. Time of making 

c. Mode and sufficiency 

a. In General 

Unless the submission, a court rule, or statute re¬ 
quires It, an award need not be returned to a court to be 
valid* 

If such action is not required by the submission, a 
court rule, or statute, an award need not be return¬ 
ed to a court in order to be valid and binding,'^^ al¬ 
though the submission is of a controversy pend¬ 
ing in courtIf, however, the arbitration proceeds 
under a submission, rule of court, or statute requiring 
such return, compliance with the requirement is in 
general essential to its enforcement but it has 
been held that an award entered in proceedings had 
in accordance with statute does not become a nullity 
because not returned to the clerk of the court as re¬ 
quired by statute in order that judgment be ren¬ 
dered thereon, but it may be enforced by suit as a 
common-law award.®® When the submission requires 
the award to be returned for entry of judgment to a 
court which has no jurisdiction to enter judgment 
on the award, such return would be a useless act, 
and the failure to do so does not invalidate the 
award*®! Also, a return is not necessary where the 
parties stipulate for performance without such re¬ 
turn,®® or in case performance has been partially 


effected;®® and it has been said that, as the arbitra¬ 
tors arc the agents of both parties, neither can take 
advantage of their failure to file the award in court 
as required by the submission.®^ 

b. Time of Making 

Awards must be returned within the time prescribed’ 
by statute or by the submission, but if no time is fixed 
mere delay Is not fatal. 

Where no time within which an award may be re¬ 
turned is fixed, mere delay in filing it does not de¬ 
prive the court of jurisdiction to enter judgment on 
the award.®® Although it has been held that a fail¬ 
ure to make and file an award within the time pre¬ 
scribed by the submission does not make the award 
void or preclude the entry of judgment thereon where 
such defect has not been included among the statu¬ 
tory grounds for complaining of an award,®® the 
view usually taken is that a requirement of the sub¬ 
mission or of a statute that the award be returned 
at a designated time®^ or term®® must be complied 
with to make the award available as a basis for the- 
entry of judgment, for the court has no jurisdiction 
of an award filed or returned after that time.®®' 
Moreover, the time within which the award must 
be returned is not one of the matters which may be 
changed informally;®® but the agreement therefor- 
must be executed with the same formalities as re¬ 
quired of the original submission, such as that it 
shall be in writing and acknowledged.®! 

c. Mode and Sufficiency 

An award may and must be returned to the court or* 
officer, and In the manner, prescribed by the submission 
or by statute. 

Ordinarily the award may and must be returned to,., 
or filed with, the court or court official,®® and in the 
manner,®® prescribed by the submission or the ap¬ 
plicable statutory provisions under which the arbi- 


75. Houghton v. Burroughs, 18 N,H. 
499. 

7©. Knowlton v. Homer, 30 Me. 562— 
6 C.J. p 119 note 29. 

77- Puerst v. Eichberger, 138 So. 409, 
224 Ala, 31—5 C.J. p 122 note 58. 

7S. Willingham v. Harrell, 36 Ala. 
583. 

7©. Gonzalez v. Gonzalez, 163 P. 993. 
174 CaL 588—Payne v, McBlya, 107 
So. 241, 90 Fla. 900—6 CJ. p 122 
note 60. 

80k Puerst v. Eichberger, 138 So. 
409, 224 Ala. 31. 

81. Poster v. Durant, 2 Cush. (Mass.) 
544. 

82. Luke v. Leland, 6 Cush. (Mass.) 
259. 


83L Willingham v. Harrell, 36 Ala. 
583. 

84. In re Powers' Estate, 218 N.W. 
941, 205 Iowa 956. 

85. Richards v. Smith, 91 P. 683, 33 
Utah 8—5 C.J. p 123 note 75. 

86 . Bolhuis Lumber & Mfg. Co. v, 
Brower, 233 N.W. 415, 252 Mich. 
562. 

87. In re Powers’ Estate, 218 N.W. 
941, 205 Iowa 956—5 C.J. p 122 note 
70, p 123 note 72. 

88 . Train v. Emerson, 68 S*E. 425, 
134 Ga, 689—5 C*J. p 122 note 71. 

89. Bent v. Erie TeL Co., 10 N.E. 
778, 144 Mass. 165—5 C.J. p 123 
note 72. 

90. Bent v. Erie TeL Co., supra. 

91. Iowa.—Wilkinson v. Pritchard, 
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123 N.W. 964, 146 Iowa 65, AnmCas.- 
1912A 1259. 

Mass.—Bent v. Erie TeL Co., 10 N.B.. 
778, 144 Mass. 165. 

92. James v. Southern Lumber Co.,. 
26 N.B. 996, 153 Mass. 361—5 C.J. 
p 122 notes 65, 68, 69. 

93. Puget Sound Bridge & Dredging 
Co. V. Frye, 252 P. 546, 142 Wash. 
166—5 C.J. P 122 notes 67-69. 

Accompanied by written, sabmission. 
or claims 

Under a statute requiring that the 
written agreement to "submit” be re¬ 
turned with the award, it is unneces¬ 
sary that the written claims of the 
parties be returned with the award*—- 
Puget Sound Bridge & Dredging Co.~ 
v. Frye, 252 P. 646. 142 Wash. 106. 
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tration proceedings are had. Usually an award re¬ 
turned to a court other than the one prescribed can¬ 
not be enforced but it has been held that, where 
by agreement of parties an award is returned to a 
justice of the peace for judgment, it is not thereby 
rendered void, although the district court is the more 
proper tribunal.95 

§ 79. Sufficiency and Validity in General 

An award may be valid and sufficient either as a com¬ 
mon-law or statutory award, but in order to be valid 
as a statutory award there must be a substantial com¬ 
pliance with the statutory provisions on the subject. 

, For an award to be valid and sufficient as a statu¬ 
tory award there must be a substantial compliance 
with the statutory provisions on the subject but 
where the statutory provisions have not been ad¬ 
hered to it is often held, except where the statutory 
arbitration procedure is exclusive,^^ that an award 
may be upheld as a common-law award, although 
it is not good as a statutory one, if the common-law 
rules as to arbitration and award have been complied 
with.®* It has been held, however, that an award 
cannot be both a common-law award and a statutory 
one but that it must be upheld either as one or the 
other,®® and that an award which is invalid for non- 
compliance with statutory provisions cannot be up¬ 
held as a common-law award where the parties 


! 80 

sought and intended to make a statutory arbitratiom^ 

If the submission, the proceedings, and the award 
are all made or take place in one state, the law of that 
state governs the validity of the award* 

§ 80. Conformity to Submission 

a. In general 

b. Matters which may be ordered, award¬ 

ed, or decided under submission 
c Objections for want of conformity and 
waiver or estoppel 

a. In General 

An award must conform to, and comply with, the 
arbitration agreement or submission on which it is found¬ 
ed, and from which the arbitrators derive their authority 
or jurisdiction to act. 

The arbitrators' jurisdiction or authority to act 
is derived from, and limited by, the arbitration agree¬ 
ment or submission (see supra § 48 a), which forms 
the basis or foundation for their award,® and hence 
it is essential that the award conform to, and com¬ 
ply with, the arbitration submission or agreement,^ 
no matter what its form or kind.^ In other words, an 
award which does not substantially comply with the 
terms of the submission is not binding upon the par¬ 
ties and will not be upheldand the arbitrators can¬ 
not undertake to decide, or include in their award. 
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Xnclosure in. 8e>aled envelope , 

When so prescribed by statute, the 
award must be inclosed in a sealed 
envelope.—Curley v. Chadburne, 119 
Mass. 489—5 C.J. p 122 note 67 Ea]. 

94. McMillan v. Allen, 25 S.B. 505, 98 
Qsu 405—^Marshall v. Hicks, 61 Ga. 
72—-5 C.J. p 122 note 65. 

95. King: V. Hampton, 4 Greene 
(Iowa) 401. 

90. Ark.—^Pranks v. Battles, 227 S. 

W. S2, 147 Ark. 169. 

Oa.—Osborn, etc., Mfg. Co. v. Blan¬ 
ton, 34 S.B. 306, 109 Ga. 196. 

97. Fisher Flouring Mills Co. v. U. 
S.. (C.C.A.Wash.) 17 P.(2d) 232. 

98. Ga.—Osborn, etc., Mfg. Co. v. 
Blanton, 34 S.B. 306, 109 Ga. 196. 

Iowa.—^Myer v. Gray, 176 N.W. 258, 
188 Iowa 373. 

Tex,—^Ferguson v. Ferguson^ (Civ. 
App.) 93 S.W.(2d) 513. 

•Strictly statutory arbitration not con- 
teouplated 

Where it is apparent from the 
agreement of the parties that they 
•do not intend to have the arbitration 
proceeding be strictly a statutory 
one, an award entered therein may be 
-sufficient as a conunoa law award al¬ 
though it is insufficient a^ a statu¬ 
tory one.—^Ferguson ' v. Ferguson, 
-(Tex.Civ.App.) 93 S.lir.(^d> ,61^ 


99. Pranks v. Battles, 227 S.W. 82, 
147 Ark. 169. 

1 . Pranks v. Battles, supra, 

2 . Fisher Ploizring Mills Co. v. XT. S., 
(C.C.A,Wash.) 17 F.(2d) 232. 

3 . Farmer v. Town of Wilson, 164 S. 
B. 356, 202 H.C. 776—Geiger v. 
Caldwell, 114 S.E. 497, 184 N.C. 387 
—Cutler V. Cutler, 86 S.B. 301, 169 
N.a 482. 

Necessity of submission see supra § 

6 . 

Subsequent award vitiated by prior 
revocation of submission see supra 
§ 36. 

^ Ala.—-Wise v. Johnson, 69 So. 

986, 14 Ala.App. 396. 

Ark.—^Maryland Motor Car Ins. Co. v. 
Newell Contracting Co., 246 S.W". 
468, 156 Ark. 424. 

N.Y.—In re Friedman, 213 N.T.S. 369, 
216 App.Div. 130, reversing 206 N, 
T.S. 410, 123 Misc. 809. 

N.C.—Geiger v. CJaldwell, 114 S.B. 
497, 184 N.C. 387. 

•V7.Va,—Bailey v. Triplett,, 98 S.B. 

166, 83 W.Va. 169. 

5 C.J. P 124 notes 82, 83. 

Necessity for decision of all matters 
submitted see infra § 81. 

5i. N.a—Geiger v. Caldwell, 114 S.E. 
497, 184 N.a 887. 

—Bailey v. Triplett, 98 S.W. 
166, 88 W.Va. 169.: 

5 C^J. p 1^4 note 82, p 125 note. 87* 
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Submissiou by mle of couxt.—Sim¬ 
ons V. Simons, 100 S.B. 743, 85 W.Va, 
25—5 C.J. p 125 note 87. 

a Ala.—^Tabor v. Craft, 116 So. 132, 
217 Ala. 276. 

CJal.—Christenson v. Cudahy Packing 
Co., 247 F. 207, 198 CaL 685. 

W.Va.—^Bailey v. Triplett, 98 S.B. 166, 
S3 W.Va. 169—^Raleigh Coal & Coke 
Co. V. Mankin, 97 S.E. 299. 83 W.Va. 
54. 

Pailure to follow or adopt required 
mle or basis for decisioiii 

(1) To adopt a different rule of de¬ 
cision from that which the terms of 
the authority require the arbitrators 
to apply is as much a departure from 
the submission as to pass upon a mat¬ 
ter not submitted, or to omit to con¬ 
sider a matter embraced in the sub¬ 
mission.—^Bailey v. Triplett 98 S.E. 
166, 83 W.Va. 169—5 CJT, p 126 note 
92. 

(2) If the arbitrator is required to 
award in accordance with the law, 
and the right to recover depends upon 
the determination of a particular 
question in a particular manner, an 
award in favor of the right which 
shows a failure to determine the 
question as the law required, is bad. 
—^Bstes v. Mansfield, 6 Allen (Mass.^ 
69. 

(3) A submission authorizing an 
.award to one party the timbjer ^ 
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so as to bind the parties, a determination of things 
or rights not within the scope of the submission, for 
such action is unauthorized and at least to that extent 
void, 7 even if they act in good faith and from proper 
motives.^ On the other hand, the person against 


whom an award is rendered cannot complain when it 
substantially follows or complies with the arbitra¬ 
tion agreement or submission,^ and is within the 
scope diereof.^® 

Effect of promise to abide by award. The general 


tile other party equal in value to 
other timber of former wrongfully 
cut by latter requires a careful esti¬ 
mate of the quantity of timber to be 
compensated for and that to be allot¬ 
ted as compensation, and failure to 
make such estimate as a basis for 
the award, is a fatal departure, jus- 
tif 3 ring an annulment of the award. 
^Haleigh Coal & Coke Co. v. Mankin, 
97 S.E. 299, 83 W.Va. i4. 

(4) An arbitration award arrived 
at by computing the cubical contents 
of a house was held to be void, where 
an agreement for arbitration called 
for a determination of the amount due 
under a written construction contract 
on a "cost plus'* basis.—Stowe v. Mu¬ 
tual Home Builders* Corporation, 233 
N.W. 391, 252 Mich. 492. 

7- Ala.—Wise v. Johnson, 69 So. 986, 
14 Ala.App. 396. 

Ill.—City of Carlyle v. Village of 
Beckemeyer, 243 lll.App. 460—Jones 
V. Bishop, 218 IlLApp. 318. 

Ky.—Smith v. Board of Education of 
City of Catlettsburg, 290 S.W. 477, 
217 Ky. 702. 

Mich.—Stowe v. Mutual Home Build¬ 
ers* Corporation, 233 N.W. 391, 252 
Mich. 492. 

Minn.—^Lee v. Tysdal, 203 N.W. 988, 
163 Minn. 355. 

N.T.—^Marchant v. Mead-Morrison 
Mfg. Co., 169 N.B. 386, 252 N.T. 
284, modifying and affirming 235 
N.T.S. 370, 226 App.Div. 397, and 
reargument denied 171 N.E. 770, 
253 N.Y. 534, appeal dismissed 
Mead-Morrison Mfg. Co. v. Mar- 
chant, 51 S.Ct. 104, 282 XT.S. 808, 
75 Ij.Ed. 725—^In re Friedman, 213 
N.Y.S. 369, 215 App.Div. 130, re¬ 
versing 206 N.Y.S. 410, 123 Misc. 
809—In re Priore, 198 N.Y.S, 57, 
204 App.Div. 332, modified 198 N. 
Y.S. 943, 205 App.Div. 895, affirmed 
Priore v. Schermerhom, 142 N.E. 
337, 237 N.Y. 16, reargument de¬ 
nied In re Priore, 143 NJB. 744, 237 
N.Y. 564—^Fullman v. George V. El¬ 
lis Plumbing & Engineering Co., 168 
N.Y.S. 34, 102 Misc. 62—Conway v. 
Roth, 166 N.Y.S. 182. 

N.C.—Geiger v. Caldwell, 114 S.B. 
497, 184 N.C. 387. 

W.Va.—Simmons v. Simmons, 100 S. 

E. 743, 85 W.Va. 25. 

B C.J. P 124 note 84, p 162 note 82. 
Beasous for nue 

‘Tarties who agree to submit their 
rights to the judgment of any tribu¬ 
nal upon the specified question or 
conditions cannot be affected by its 
views on other and different ones.'*— 
Consolidated Water Power Co. v. 
Nash, 85 N.W. 485, 109 Wis. 490, 503., 


Awards held outside scope of snbanls- 
sioa 

<1) Award determining reasonable 
value of services of claimant where 
only question submitted was exist¬ 
ence of contract.—Conway v. Roth, 
166 N.Y.S. 182, 179 App.Div. 108. 

(2) An award allowing the pur¬ 
chaser a credit ef more than seven 
hundred and fifty dollars under a 
contract between a vendor and pur¬ 
chaser that the latter should com¬ 
plete a house on the land and deduct 
the expense from the balance due on 
the purchase price "to the amount of 
$750,'* and that any dispute as to the 
amount due for the work should be 
referred to arbitrators.—Geiger v. 
Caldwell, 114 S.E. 497, 184 N.C. 387. 

(3) An award whereby arbitrators 
required a lessee to surrender a lease 
and the owner to pay damages in an 
amount which included an allowance 
for the lessee*s surrender, where the 
agreement merely submitted ques¬ 
tions of damage for failure to com¬ 
plete fences and lessee’s forfeiture.— 
Evans v. De Spain, (Tex.Civ.App.) 37 
S.W.(2d) 231. 

(4) Where the only question sub¬ 
mitted to arbitrators was the fixing 
of damages, an alternative award, re¬ 
quiring a restoration of property at 
plaintiff’s election.^—Smith v. Board 
of Education of City of Catlettsburg, 
290 S.W. 477, 217 Ky. 702. 

(5) An award allowing a buyer 
consequential damages for loss of 
business and bankruptcy because of 
the seller's nonperformance of the 
contract is void and without the scope 
of the submission under an arbitra¬ 
tion agreement empowering the arbi¬ 
trators to decide any controversy or 
difference of opinion arising as to the 
construction of the terms and condi¬ 
tions of the contract of sale or as to 
its performance, for under such a 
clause the arbitrators can allow re¬ 
coupment only to the extent of the 
diminution in the value of the sub¬ 
ject matter.—^Marchant v. Mead-Mor¬ 
rison Mfg. Co., 169 N.E. 386, 252 N.Y. 
284, modifying and affirming 235 N.Y. 
S. 370, 226 App.Div. 397, and reargu¬ 
ment denied 171 N.B. 770, 253 N.Y. 
534, appeal dismissed Mead-Morrison 
Mfg. Co. V. Marchant, 51 S.Ct. 104, 
282 U.S. 808, 75 L.Ed. 725. 

(6) For earlier cases see 5 C.J. p 
124 note 84 [dj. 

Inclusion of matters not submitted as 

rendering entire award void see in¬ 
fra § 89. 

8 . Bartlett v. I* Bartlett, etc., Co., 

93 N.W, 473, 116 Wis. 460. 
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9. Ky.—^Legrand v. Holbrook, 265 S. 

W. 16, 204 Ky. 614. 

Mo.—^Kirby v. Heaton, 286 S.W. 76, 

315 Mo. 338, affirming Kirby v. 

Heston, (App.) 253 S.W. 21. 
Xnmiaterial variations 

(1) The validity of an award may 
not be affected by immaterial varia¬ 
tions from the submission.—Caldwell 
Piano Co. v. Garfield Realty Co., 17 
Ohio Cir.Ct(N,S.) 327. 

(2) Hence, the submission and 
award need not conform exactly in 
the designation of persons and things 
if the same are in fact intended in 
both.—Schultz V. Halsey, 5 N.Y.Su- 
per. 405—5 C.J. p 155 note 30. 

la Pa.—^Bwing v. West Penn Rys. 

Co., 43 Pa.Co. 644. 

W.Va.—^Boomer Coal & Coke Co. v. 

Osenton, 133 S.E. 381, 101 W.Va. 

683. 

6 C.J. p 124 note 84 [e]. 

Awards held within scope of subntls- 
Sion 

(1) A finding by arbitrators that a 
bull guaranteed to be a breeder was 
a nonbreeder and ordering rescission 
of the contract was held not to go 
beyond the matters in controversy.— 
Dugan V. Phillips, 246 P. 566, 77 Cal. 
App. 268. 

(2) Arbitrators appointed to deter¬ 
mine the compensation to be allowed 
an owner of land for the construction 
of poles and lines by a street railway 
company did not exceed their author¬ 
ity in considering future damages 
and the right of defendant to pass 
over the land at any place.—^Thorn¬ 
burgh V. West Penn Rys. Co., 98 A. 
894, 254 Pa. 246. 

(8) Where a contract expressly re¬ 
quired a railroad to pay a contractor 
for mining the railroad's coal the 
price that the railroad obtained at its 
breakers, but the arbitrator, from the 
circumstances, found that the parties 
contemplated the market price at the 
breaker, the arbitrator basing his 
award on such finding was held not 
to have exceeded his jurisdiction by 
reforming and rewriting the contract. 
—^Kingston Coal Co. v. Glen Alden 
Coal Co., 168 A 677, 312 Pa. 546. 

(4) Where on a submission of a 
dispute as to the nonperformance of 
a construction contract, arbitrators 
made a cash award but determined 
that a realty conveyance which was 
part of consideration should not be 
transferred, such award was held to 
be within the limits of the arbitration 
agreement to which the arbitrators 
were restricted and was not objec¬ 
tionable eot an unauthorized attempt 
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words in the submission that the parties agree to 
abide by and perform the award, or that the award 
^hall be final and conclusive, cannot operate to give 
efifect to an award which does not conform to the 
submission.il 

b. Matters Which May Be Ordered, Awarded, or 
Decided under Submission 

(1) In general 

(2) Power of arbitrators to determine 

(3) Particular matters or submissions 

(1) In General 

The scope of the submission, or the matters which the 
arbitrators may award or decide, Is determined by the In¬ 
tention of the parties as ascertained from the submission 
in accordance with the rules governing contracts gen¬ 
erally. 

The scope of the submission, or the matters which 
the arbitrators may award or decide, is determined 
by the intention of the parties as ascertained from the 
submission in accordance with the rules governing 
contracts generally (see supra § 27 c). In construing 
the arbitration agreement or submission for the 
purpose of fixing the power of the arbitrators, its 
terms will not be strained to discover the power to 
pass upon matters in dispute, for the courts will not 
permit themselves to be ousted of jurisdiction ex¬ 
cept by clear and unmistakable language, and the 
right to a trial by jury cannot be taken away by 
implication merely.i^ The question is, however, one 
of fact, and it has been said that where there is any 
evidence which would reasonably support the find¬ 
ing that a particular item of the question was sub¬ 
mitted, the award embracing such item will not be 
disturbed.i3 

(2) Power of Arbitrators to Determine 

Arbitrators cannot conclusively determine their own 
Jurisdiction or authority In such a manner as to give 
themselves power to make an award covering matters 


not within the scope of the submission or the authority 
granted them by the parties. 

Although, in some sense, the arbitrators must, in 
the first instance, determine their course under the 
submission,!^ their power is nevertheless confined 
strictly to the matters submitted, and they cannot 
decide upon their own jurisdiction, so as to take 
upon themselves authority which the submission does 
not confer.15 

(3) Particular Matters or Submissions 

(a) General submissions 

(b) Special submissions 

(c) Submissions of pending litigation 

(d) Partnership matters 

(e) Previously settled matters 

(f) Matters settled after submission 

(g) Releases 

(h) Conveyances or transfers 

(i) Time of payment 

(j) Interest 

(k) Security or indemnity 

(l) Damages in ejectment 

(m) Matters arising after submission 

(n) Matters withdrawn by parties 

(o) Future damages or questions 

(p) Directions to or affecting parties or 

third persons 

(q) Joint and several demands or claims 
(a) General Submissions 

A general submission of all matters and differences 
between the parties gives the arbitrators power to award 
or decide not only with respect to all matters of account, 
claims, debts, or demands which the parties may have 
against each other, but also all matters connected there¬ 
with or incidental thereto. 

A general submission of all matters and differences 
between the parties includes all matters of account, 
claims, debts, or demands which the parties have 
against each other,i^ including the question as to the 


to award the real estate.—^Podolsky 
V. Raskin, 128 N.E. 534, 294 Ill. 443. 

(6) Where the question submitted 
to the arbitrators was whether the 
seller should deliver a stated number 
of bales to the buyer, an award fixing 
the number of pounds which should 
have been delivered according to the 
average weight of the hales is not 
beyond the submission.—Standard 
Chemical & Oil Co. v. N. P. Sloan Co., 
(C.C.A.Ala,) 268 P. 225. 

(6) For earlier cases see 5 C.J. p 
124 note 84 [e]. 

IX. U. S. V. Parragut, (App.D.C.) 22 
Wall.(U.S.) 406, 22 Ii.Ed. 879— 
Bethea v. Hood, 9 La.Ann. 88—^Mc¬ 
Cracken V. Clarke, 31 Pa. 498. 


12. Jacob V. Weisser, 56 A 1065, 207 
Pa. 484. 

la Huckestein v. Kaufman, 33 A 
1028, 173 Pa. 199. 

14. Republic of Colombia v. Cauca 
Co„ (C.C.W.Va.) 106 P. 837, affirmed 
113 P. 1020, 51 C.C.A 604, and re¬ 
versed on other grounds 23 S.Ct 
704, 190 U.S. 524, 47 L.Ed. 1159—6 
C.J. p 125 note 89. 

15. Bartlett v. L. Bartlett, etc., Co., 
93 N.W. 473, 478, 116 Wis. 460—5 
C.J. p 126 notes 90, 91, p 159 note 
55, p 162 note 82. 

“The jurisdiction of the arbitra¬ 
tors cannot be extended beyond the 
contract of submission by their deci¬ 
sion on any jurisdictional question.” 
—Bartlett v. L. Bartlett, etc., Co., su¬ 
pra. 


Decision, not conclusive 
The decision of the arbitrators that 
a certain matter is within the sub¬ 
mission is not conclusive; otherwise 
all matters would he included which 
they pleased to consider so, however 
at variance with the terms of the 
submission and contrary to the inten¬ 
tion of the parties.—Sawyer v. Free¬ 
man, 35 Me. 542—Hathaway v. Ha* 
gan, 8 A. 678, 59 Vt 76. 

Right to submit questions as to mat¬ 
ters submitted see supra $ 10. 

la Young V. Society of First Con¬ 
gregational Church of Verona, 102: 
A 358, 91 N.J.Law 310—5 C.J, p 
127 note 99. 

What amounts to general submission 
To constitute a general submissiom 
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true meaning of a contract,and questions concern¬ 
ing real, as well as personal, property and in case 
of doubt the presumption is in favor of an intention 
tliat all matters shall be decided.^® 

Moreover, where the submission is in general 
terms of all matters or differences, or requires gen¬ 
eral inquiry into, and determination with respect to, 
all matters connected with the particular transaction 
in difference or dispute, the arbitrators have power 
to pass upon and determine everything incidental to 
the matters submitted, or connected with the partic¬ 
ular matters in difference or dispute.^® 

However, a general submission cannot be consid¬ 
ered to embrace a contingent interest which one of 
the parties may have in a demand of a third person 
against the other party.21 

(b) Special Submissions 

Where the submission is special or restricted the 
award must be limited to the particular matters sub¬ 
mitted and the questions which necessarily arise there¬ 
from. 

Where the submission is special or restricted, it 
will include only those questions which necessarily 
arise from the particular matters submitted ,22 and 
nothing is to be construed as within the agreement 
which cannot fairly be presumed to have been with¬ 
in the intention of the parties.23 So, where the sub¬ 
mission is special, a general expression in the submis¬ 
sion to abide by whatever the arbitrators may deter¬ 
mine cannot be considered as enlarging the purpose 
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of the submission to cover all matters in dispute be¬ 
tween the parties.2^ 

If the demands or claims on one side only form the 
subject of difference or dispute between the parties, 
the arbitrators cannot consider demands or claims 
put forth on the other side;^^ and the submission 
of matters in dispute does not include all demands, 
but only those which are in dispute.^® To a submis¬ 
sion of the latter type the parties give definite ap¬ 
plication by appearing before the arbitrators and 
presenting their claims and litigating their demands; 
the subject matter of the submission is thereby ren¬ 
dered certain, and to that the award must be re- 

ferred.27 

(c) Submissions of Pending Litigation 

A submission of an entire controversy pending In 
litigation gives the arbitrators power to determine any 
claim that will arise In the suit or action, and none 
other. 

Where, pending a suit, the parties, out of court, 
submit the entire controversy between them to arbi¬ 
tration, the whole subject matter is submitted, and 
whatever claim will arise in the suit is embraced in 
the submission.28 While the pleadings and the issues 
formed thereby may be looked to by way of aid in 
ascertaining the scope of the submission,29 it has 
been held that the cause of action is the basis of the 
submission, and not the particular form of the decla¬ 
ration nor the particular issues which may have been 
formed,^® 
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no teclmical form of words is requir- 
-cd, and submissions have been con¬ 
sidered general that included: 

(1) **A11 matters” between the par¬ 
ties.—^Bryant v. Fisher, 85 N.C. 69. 

(2) ”A11 demands.”—^Byers v. Van 
Deusen, 5 Wend.(N.T.) 268. 

(8) "All claims.”—^Donican v. Mul- 
ry, 29 N.W. 612, 69 Iowa 683. 

(4) A specified matter and "divers 
^ther matters.”—^Munro v. Alaire, 2 
Cai.(N.T.) 320. 

2>emands in representative and in. 
dividual capacity 

A general submission embracing all 
matters in difference between the 
parties has been held to include de¬ 
mands made in a representative, as 
well as in an individual, capacity.— 
King V. Cook. T. U. P. CharltCGa.) 
286, 4 Am.l>. 715—5 C.J. p 24 note 58. 

Unrestricted or general submission 
as giving arbitrators power to 
decide questions of law see supra 
§ 48. 

117, I»iggett V. Torrington Bldg. Co., 
158 A. 917, 114 Conn. 425. 

.!& Merritt v. Merritt, 11 IlL 565— 
5 C.J. p 127 note 1« 


19. Jones V. Welwood, 71 N.Y. 208. 

20. In re Johnson, 127 N.W. 133, 87 
Neb. 375—5 C.J. p 130 note 25. 

21. Adams v. Adams, 8 N.H. 82. 

22. Cutler v. Cutler, 86 S.E. 301. 169 
N.C. 482—5 C.J. p 127 note 9. 

Determining damages 

(1) Where parties to a contract to 
convey land agreed they should be 
bound by the verdict of arbitrators, 
all matters arising out of and in¬ 
volved in the original contract of pur¬ 
chase and sale, including the ques¬ 
tion of damages, were properly be¬ 
fore the arbitrators.—Smith v. Pier- 
cy, 205 P. 275. 71 Colo. 187. 

(2) In an action against a railroad 
for setting' fire on timberlands, the 
proper function of appraisers to 
whom the question of damage was 
submitted has been held not confined 
to the physical damage, but to in¬ 
clude reduction of such damage by 
plaintiff’s sale of timber subsequent 
to fire.—Turner v. New York Cent, & 
H. R. R. Co.. 163 N.Y.S. 281, 168 App. 
Div. 359. 

rising price 

Under stipulation of parties in an 
action to foreclose a subcontractor’s 
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lien for materials that payment shall 
be made whichever way it is found 
the balance is due. it has been held 
that the parties agreed upon to de¬ 
termine the amount of material used 
had the right to fix the price.—^Pt. 
Dodge Lumber Co. v. Rogosch, 157 N. 
W. 189, 175 Iowa 475. 

23. Adams v. Adams, 8 N.H. 82. 

24w Bethea v. Hood, 9 La.Ann. 88. 

25. Me.—Black v. Hickey, 48 Me. 545. 
Mass.—Worthen v. Stevens, 4 Mass. 

448. 

Pa.—Scott V. Barnes, 7 Pa. 134. 

5 C.J. p 128 note 12. 

26. Gear v. Bracken, 1 Pinn.(Wis.) 
249—5 C.J. p 128 note 14. 

27. Bell V. A. MacKay & Co., 72 So. 
83, 196 Ala. 408—5 C.J. p 128 note 
15. 

28. Boomer Coal & Coke Co. v. Osen- 
ton, 133 S.E. 381, 101 W.Va. 683— 
5 C.J. p 129 note 16. 

29. Bell V. A. MacHay & Co., 72 So. 
83, 196 Ala. 408—5 C.J. p 129 note 
18. 

30. Cook V. Carpenter, 34 Vt. 121, 80 
Am.D. 670—5 C.J. p 129 note 17. 
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If the submission is of matters involved in ac¬ 
tion only, it includes nothing else, and matters ac¬ 
cruing subsequently to the commencement of the ac¬ 
tion cannot be considered but, where other mat¬ 
ters are included in a submission of a controversy 
on which an action is pending, the submission is not 
restricted to matters arising in the action,32 How¬ 
ever, unless there is an express agreement to such 
effect the submission will not be deemed to extend 
beyond the matters in controversy in the action 
and a distinction has been noted between a submis¬ 
sion of “all matters in difference between the parties 
in the cause,and a submission of “all matters in 
difference in this cause betw'een the parties,”34 al¬ 
though it has been suggested that this distinction is 
too refined for general understanding.35 

(d) Partnership Matters 

On a submission of ail matters of difference between 
partners, an award may determine ail matters in dispute 
arising out of the partnership transactions. 

Upon a submission of all matters of difference 
between partners the arbitrators may make all such 
orders and decisions as are necessary to adjust fully 
every question in dispute arising out of the part¬ 
nership transactions, however, complicated.^® They 
may award a dissolution where it is one of the es¬ 
sential objects of the submission®^ although they are 
not otherwise bound to award a dissolution.® 3 They 
have not, of course, any power over the creditors or 
debtors of a firm.®® 

(e) Previously Settled Matters 

If the submission is sufficiently broad the arbitrators, 
in arriving at their award, may disregard a previous re¬ 
ceipt, settlement, or award. 

If the submission is broad enough, as including all 
matters between the parties, or all matters in dif¬ 
ference or dispute, the arbitrators may, in arriving 
at their award, go behind a former receipt or set¬ 
tlement and, in like manner, the arbitrators are 


not concluded by a former award where the sub¬ 
mission, from its nature or express terms, is broad 
enough to include the matters which have been sub¬ 
mitted to the prior arbitration.4i 

(f) Matters Settled after Submission 

Ordinarily matters which have been submitted, but 
subsequently settled by the parties, should not be deter¬ 
mined or stated in the award. 

Ordinarily matters which might have been deter¬ 
mined under the submission, but which are settled 
by agreement of the parties, are not strictly matters 
in difference and need not and should not be deter¬ 
mined or stated in the award."^® However, under 
a submission providing that any sums allowed by the 
arbitrator are to be added to, or deducted from, the 
balance upon the items agreed upon by the parties, 
it may fairly be inferred that this is to be done by 
the award of the arbitrators.^® 

(g) Releases 

Arbitrators may direct the execution of releases with 
respect to any claim, right, or demand included within 
the arbitration. 

Arbitrators have power to order one party to the 
submission to execute a release to another party 
thereto of and concerning any claim or demand con¬ 
stituting a portion of the subject matter of the arbi¬ 
tration.'*^ If the submission is general of all contro¬ 
versies and demands, the arbitrators have power, 
clearly incidental to the submission, to award mutual 
and general releases;*^ but if the submission is of 
particular matters, as of matters only which are in 
difference, a general release is in excess of author¬ 
ity.**® 

Release of security. Where an account secured by 
mortgage or collateral securities is submitted to arbi¬ 
tration, the arbitrators have power to direct that up¬ 
on payment of the balance found due the mortgage 
or securities shall be released or surrendered.^*^ 


31. Ky.—Carmack v. Grant, 5 Litt 
82. 

Tenn.—Smith v. Kincaid, 7 Humphr. 
28. 

5 C.J. p 128 note 19. 

32. Me.—Harmon v. Jennings, 22 
Me. 240. 

N.T.—^Jones v. Wei wood, 71 N.Y, 208. 

5 C.J. p 129 notes 20. 21. 

33. Pulton V. Wiley, 32 Vt. 762—5 
C.J. p 129 note 22. 

34. Backman v. Reigart. 3 Penr. & 
W.(Pa.) 270—6 C.J. p 129 note 23. 

35. Backman v. Reigart, 3 Penr. & 
W.(Pa.) 270—5 C.J. p 130 note 24. 

36. Fulmore v. McGeorge, 28 P. 92, 
91 Cal. 611—5 C.J. p ISO notes 27, 
29, 30. 


37. Paine v. Paine, 15 Gray (Mass.) 
299—5 C.J. p 130 note 28. 

38. Page V. Vankirk, 1 Brewst(Pa.) 
282, 6 Phila. 264. 

39. Lamphire v. Cowan, 39 Vt 420. 
4a Mass.—Maynard v. Frederick, 7 

Cush. 247. 

N.T.—Emmet v. Hoyt, 17 Wend. 410. 

5 C.J. p 131 note 82. 

41. Morris v. Morris, 9 GraPtt(50 
Va.) 637—5 C.J. p 181 note 33. 

42, N.T.—Gomez v. Garr, 5 Wend. 
583, reversed on other grounds 9 
Wend. 649. 

Ohio.—Prouse v. Painter, Tapp. 62. 
Vt.—Woods V. Page, 37 Vt 252. 

6 C.J. p 133 note 62. 
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43. Merritt v. Thompson, 27 N.T. 
225. 

44. Me.—Weston v. Stuart, H Me. 
326. 

Miss.—Guerrant v. Smith, 48 Miss, sa* 
Tex.—^Dockery v. Randolph, (Civ. 

App.) 30 S.W. 270. 

5 C.J. p 132 note 37. 

45. Whit Cher v. Whitcher. 49 N.H.. 
176, 6 Am.R. 486—5 C.J. p 132 note 
38. 

46. Gear v. Bracken, 1 Pinn.(Wis.> 
249—5 C.J. p 132 note 39. 

-W. Bryant v. Fisher, 85 N.C. 69— 
5 C.J. p 132 note 41. 
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(h) Conveyances or Transfers 

Where the right to real property, or a conveyance 
■thereof, is submitted the arbitrators may have power to 
‘direct a conveyance or transfer of the property. 

Where the right to land, or a conveyance thereof, 
is involved in the submission, the arbitrators have 

authority to direct a conveyance.^^ 

(i) Time of Payment 

Uniess their authority is restricted to a mere ascer- 
■tainment of the amount due, arbitrators may fix a rea- 
sonabie time for the payment of the sum awarded. 

Where all matters in difference are referred, and 
the arbitrators are to ascertain what, if an 3 rthing, 
is due by one party to the other, they may, unless re¬ 
stricted by the submission, give a reasonable time 
for payment, and the nature of the contract under 
which the differences have arisen may justify an 
^ward of future payments by installments.50 If, 
"however, the submission limits their authority mere¬ 
ly to ascertaining a price or assessing a sum for 
•damages, which the parties have agreed to pay on its 
“being fixed by the arbitrators, they have no pow¬ 
der to set a time for payment^i 

(j) Interest 

Arbitrators may often allow interest on the sum 
•awarded. 

Where, in an award as to the amount due from 
'One party to the other, time is given the debtor for 
the payment of the same, the arbitrators may direct 
the payment of interest by the debtor on the amount 
•awarded until payment is made,52 and where the 
submission is in general terms of all matters in dif¬ 
ference the arbitrators may award interest on the 
items or claims allowed from the date of their ma- 
turity.53 Moreover, an award for a certain sum of 
money, as a general rule, carries interest from the 
time it is due and payable but where the per¬ 
son in whose favor the award is rendered excepts to 
the rendition of a judgment thereon, he will not be 
•entitled to interest on the award to the time of its 
confirmation and entry of judgment thereon.55 


(k) Security or Indemnity 

Arbitrators may in a proper case direct the execution 
of a bond or other instrument as security or Indemnity. 

Awards requiring the execution by one party of a 
bond or other instrument to the other party, as se¬ 
curity for the future payment of money, or as in¬ 
demnity, have been upheld.®® 

(l) Damages in Ejectment 

Where an ejectment action is submitted the arbltra- 
tors may, In addition to the award of possession, allow 
damages for the trespass. 

Where an action of ejectment is referred to arbi¬ 
trators, they may, in addition to the award of pos¬ 
session, award damages for the trespass which would 
have been recoverable.®^ 

(m) Matters Arising after Submission 

In the absence of a subsequent authorization from the 
parties, arbitrators acting under a general submission 
cannot ordinarily consider or include In their award mat¬ 
ters arising after the date of the submission. 

Matters which arise between the date of the sub¬ 
mission and the time of the award are not within the 
terms of a general submission of all demands, but 
the arbitrators are confined in making their award, 
to such demands or matters of difference as exist 
at the time of the submission.®® It is held, however, 
that an award of a release or discharge of all mat¬ 
ters subsequent to the date of the submission will 
not necessarily render the award bad, as the court 
will intend that there were no differences existing be¬ 
tween the date of the submission and the date of the 
award.®® 

(n) Matters Withdrawn by Parties 

An award cannot include, op bind the parties as to, 
matters which have been submitted but subsequently 
withdrawn by the parties from the arbitrators' considera¬ 
tion. 

If a matter presented to the arbitrators for their 
decision is withdrawn from their consideration by 
the parties an award as to such matter is not effective 


4S. Williams v. Warren, 21 Ill. 541 
—5 CJ. p 132 note 43. 

*49. Noyes v. McLaflin, 62 Ill. 474— 
5 C.J. p 132 note 48, p 133 note 50. 

Donican v. Mulry, 29 N.W. 612, 
69 Iowa 583—5 C.J. p 133 note 49. 

SI. Oear v. Bracken, 1 Pinn.(Wis.) 
249—5 C.J. p 133 note 51. 

-Sa Noyes v. McLaflin, 62 IlL 474— 
5 OaJ. p 133 note 52. 

S3. Lackawanna Iron & Steel Co. v. 
Lackwanna & W. V. R. Co., 149 A. 
702, 299 Pa. 603—5 C.J. p 133 notes I 
52 [a], 53. 


54. Ind.—Hamilton v. Wort, 7 

Blackf. 348. 

N.Y.—^Matter of Burke, 102 N.T.S. 
785, 117 App.Div. 477, affirmed 84 
N.B. 405, 191 N.T. 437. 

5 C.J. p 133 note 54. 

55. Rouse v. Zeigle, 1 Browne (Pa.) 
329. 

56. Cook V, Jenkins, 35 Ga 113— 
5 C.J. p 133 note 56. 

57. Miller v. Melchor. 35 N.C. 439. 
Necessity for award of damages see 

infra § 81. 

58. Bell V. A. MacIGay & Co., 72 So. 

83, 196 Ala 408—5 C.J, p 134 note 
67, p 162 note 83. i 
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Subsequent waiver of xi^rbt submit¬ 
ted 

Where a complaint both denied de¬ 
fendant’s right to rescind a contract 
and alleged his subsequent waiver of 
any such right, an arbitrator’s award 
that defendant had a right to rescind 
under a submission of that question 
not involving determination of the 
question of waiver did not support a 
flnal judgment for defendant—^Bell v. 
A MacKay & Co„ 72 So. 83, 196 Ala. 
408. 

59. Pomroy v. Kibbee, 2 Root (Conn.) 
92—5 C.J. p 134 note 68. 
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or conclusive ;60 but to prevent the award from be¬ 
ing conclusive thereon, on the ground that it was 
withdrawn from their consideration, proof of such 
withdrawal must be clearly made.6i 

(o) Future Damages or Questions 

A determirfation of liability at the time of the submis¬ 
sion may involve a determination of future damages, and 
the construction of a contract by arbitrators may conclude 
future questions under the same contract. 

If the question submitted is such that a determi¬ 
nation of liability at the time of the submission in¬ 
volves liability for future damages, and the submis¬ 
sion is not restricted, future damages may be conclud¬ 
ed by the award and it is held that, where an 
award covers the construction of a contract, ques¬ 
tions subsequently arising between the same par¬ 
ties under the contract will be concluded by such con- 
struction.63 On the other hand, a submission of this 
character, which contemplates the settlement of the 
full damages, cannot be construed as a submission of 
prospective damages only;®^ and, if the apparent 
intention of the submission is that only damages due 
at the time of the submission shall be determined, 
an award as to future damages is void.65 If the sub¬ 
mission is for the purpose of ascertaining what dam¬ 
age will flow from a particular act, it is held that 
the intention of the parties is that the damages are 
to be considered as already done.®® 

(p) Directions to or Affecting Parties or 
Third Persons 
aa. Parties 

bb. Strangers or third persons 
aa. Parties 

Arbitrators may ordinarily direct or order such action 
or conduct on the part of the parties as is necessary to 
a satisfactory settlement of the matters submitted; but 
a payment or transfer by one party to a stranger can 
be directed only where it is of some benefit to the other 
party. 

Arbitrators ordinarily have power to direct or 
order such conduct or action on the part of the par¬ 
ties as is necessary to accomplish a satisfactory set- 
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tlement and satisfaction of the matters in dispute.®*^ 
However, directions regulating future use of prop¬ 
erty or conduct of parties will not be sustained unless 
they are clearly within the scope of the submission.®® 

Directions for payment or conveyance to a stran¬ 
ger* Arbitrators have power to direct one of the 
parties to make a payment or conveyance to a stran¬ 
ger only where such action is for the benefit of the 
other party,®® as where the payment is directed to be 
made in satisfaction of an indebtedness on which 
the other party is liable to the strangerJ® 

bb. Strangers or Third Persons 

Arbitrators have no power to direct things to be done 
which require the consent or action of strangers to the 
arbitration proceedings. 

Since the arbitrators have no power over strangers 
to the submission, they usually cannot direct things 
to be done which require action or consent on the 
part of strangers.7i An award contravening this 
rule may nevertheless be good, except as to the part 
affecting the stranger, which may be rejected as 
surplusage.'^2 Also, it seems that when the award 
requires performance by one party of acts requiring 
participation or consent of a stranger, and such party 
performs such acts with the participation or consent 
of such stranger, the other party is bound to perform 
his part and cannot object to the award because of 
its affecting the stranger.*^® 

(q) Joint and Several Demands or Claims 

Where several parties on one side submit their dis¬ 
putes to arbitration the arbitrators may make an award 
affecting only one of them, as the submission Includes both 
the joint and individual demands of the parties. 

If two parties on the one side and one on the oth¬ 
er submit their disputes to arbitration, the arbitra¬ 
tor may make an award between one of the two on 
the one side and the one on the other side, as such 
a submission includes the joint demands of the two 
as well as their individual demands and it has 
been held that on submission of a suit against hus¬ 
band and wife jointly the arbitrators may render an 
award against the husband alone.75 


eo. Muirhead v. Kirkpatrick, 2 Pa. 
425. ’ 

61. Boomer Coal & Coke Co. v. Osen- 
ton, 133 S.E. 381, 101 W.Va. 683. 

62. Thornburgh v. West Penn Rys. 
Co., 98 A. 894, 254 Pa. 246—5 C.J. 
p 134 note 70, p 135 note 74 [a] (1). 

63. Allen-Bradley Co. v. Anderson, 
etc.. Distilling Co., 16 Ky.D. 350. 

64. Duren v. Getschell, 55 Me. 241. 

65. Cullifer v. Gilliam, 31 N.C. 126— 
5 C.J. p 135 note 73. 

66. Maryland, etc., R. Co. v. Porter, 
19 Md. 458—5 C.J. p 135 note 74 

6 C.J.S.—15 


67. Ill.—^Kankakee, etc., R. Co. v. Al¬ 
fred, 3 IlLApp. 511. 

S.C.—Cohen v. Habenight, 48 S.C.D. 
31. 

5 C.J. p 131 note 34. 

68. Boynton v. Frye, 33 Me. 216— 
5 C.J. p 131 note 36. 

69. Macon v. Crump, 1 Call (5 Va.) 
575—5 C.J. p 136 notes 79-86. 

Presumption that order was for ben¬ 
efit of party see infra § 130. 

70. King V. Cook, T.U.P.Charlt.(Ga.) 
286. 4 Am.D. 715—5 C.J. p 136 note 
86 . 


71. Brescia Const. Co. v. Walart 
Const. Co., 263 N.Y.S. 13, 238 App. 
Div. 45, affirmed 190 N.E. 484, 264 
N.T. 260—5 C.J. p 136 note 90. 

72. Richards v. Brockenbrough, 1 
Rand. (22 Va.) 449—5 C.J. p 137 
note 91. 

73. Smith v. Sweeny, 35 N.T. 291. 

74 French v. Richardson, 6 Cush. 
(Mass.) 450—5 C.J. p 138 note 3. 

75, Wilson V. Wachu 4 11 Pa.Dist 
, 450. 
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§ 8Q ARBITRATION 

c. Objections for Want of Conformity and Waiv¬ 
er or Estoppel 

Neither the party in whose favor an award is made 
nor a third person can object to it for want of conformity 
to the submissionj and both parties are precluded from 
making such an objection where they have consented 
or acquiesced in the arbitrators' consideration of matters 
outside the scope of the original submission. 

Where the arbitrators make an award with regard 
to some particular in which they have not been au¬ 
thorized by the submission, the party in whose favor 
the award was made cannot object to it for that 
reason, 76 and a fortiori third persons cannot object 
to such an award,77 Moreover, neither of the par¬ 
ties can object on the ground that the award ex¬ 
ceeds the submission where they by mutual consent 
present for decision matters outside of the submis¬ 
sion and an award which decides matters be¬ 
yond the original submission may, nevertheless, be 
enforced where it appears that matters outside of 
the submission were brought before the arbitrators, 
without objection, and were fully considered.79 

§ 8h Finality and Completeness 

a. Finality 

b. Completeness 

a. Finality 

(1) In general 

(2) Award terminating or preventing liti¬ 

gation 

(3) Necessity that award be self-execut¬ 

ing 

(4) Conditional awards 

(5) Alternative awards 

(6) Reservation or delegation of future 

authority 

(1) In General 

An award must be final as to all matters submitted 
so that the rights and obligations of the parties are 
definitely adjusted and fixed. 

Since the object of submitting to arbitration is to 
obtain such a settlement as will put an end to the dis- 
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pute and conclude the matters submitted, it is a 
fundamental rule that an award to be valid must be 
final and give the parties repose and quiet with re¬ 
spect to all matters submitted^O This is true wheth¬ 
er the arbitration be a common-law or a statutory 
one.si 

To be final, within the above rule, an award must 
be such a disposition of the matters submitted that 
nothing further remains to fix the rights and obliga¬ 
tions of the parties, that the party against whom it 
is made can perform or pay it without any further 
ascertainment of rights or duties, and that further 
litigation shall not be necessary in order to adjust 
the matters submitted.62 It is sufficient however, 
if, looking at the whole award, it appears that the 
matters submitted are determined,^^ and any words 
used in an award after this purpose is accomplish¬ 
ed may be regarded as surplusage.Moreover, an 
award is sufficient if it is as final as the nature of 
the thing submitted will admit of, and the arbitrators 
have done everything they could do, upon the mat¬ 
ters submitted, to make the award final.65 

(2) Award Terminating or Preventing Liti¬ 
gation 

An award directing that no suit shall be brought with 
respect to the matters submitted, or that pending suits 
shall terminate or cease, may be sufficiently final. 

An award that a suit involving the matters submit¬ 
ted shall be no further prosecuted, or that all suits 
between the parties shall cease, is sufficiently final, 
because it must be taken to mean, not that the suits 
may be begun again, but that they shall cease abso¬ 
lutely and forever, so that the right itself is gone 
with the remedy.66 Where the right is one which 
rests in action only, an award which declares that 
the action should not be prosecuted, and that money 
awarded is in lieu of the claim involved, operates as 
an actual extinguishment of the right which rests in 
action.87 Also, where an action and all matters in 
difference are referred to arbitration, an award that 
plaintiff has no demand on defendant on any account 
is final, although the suit is not, in terms, ended.^^ 


76. Galvin v. Tliompson, 13 3MCe. 367. 
Penniman v, Patchin, 6 Vt. 325. 

79, ^tna Casualty & Surety Co. v. 
American Surety Co. of New Tork, 
(C.,g.A.W.Va.) 64 P.(2d) 577. 

79, Priore v. Schermerhorn, 142 N. 
E. 337. 237 N.Y. 16—5 C.J. p 134 
note 64. 

80. AiL—^M clnish v. Lanier. 109 So. 
377. 215 Ala. 87. 

Miss.— J. .H.. Leavenworth & Son v. 
Kimble. 128 So. 354. 157 Miss. 452. 


N.D.-r-Maw V. latzman, 214 N.W. 273. 
55 N.D. 463. 

5 C.J. p 139 note 11. 

81. Boyd V. Bargaffliottl. 107 P. 150, 
12 Cal.App. 228. 

88, U.S.—^American Trading: Co. v. 

Steele, (C.C.A.China) 274 F. 774. 
Ala.—Mclnnish v. Lanier, 109 So. 377, 
215 Ala. 87. 

N.D.—^Maw V. Kitzman, 214 N.W. 273, 
55 N.D. 463. 

6 C.J. p 139 note 13. 

83. J. H. Leavenwortli & Son y. Kim- 
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. ble, 128 So. 354, 157 Miss. 462—5 
C.J. p 140 note 14. 

84. Short V. Kincaid, 1 Bibb (Ky.> 
420—5 C.J. p 140 note 15. 

85. J. H. Leavenworth & Son v. Kim¬ 
ble, 128 So. 354, 167 Miss. 462. 

8& Purdy v. Bela van, 1 Cai.(N.T.) 
304—5 C.J. p 140 note 16. 

87. Cox V. Jagger, 2 How.(N.T.) 638, 
14 Am.D. 522—5 C.J. p 140 note 17. 

8a Rixford v. Nye, 20 Vt. 132— 
5 C.J. p 140 note 18. 
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(3) Necessity That Award Be Self-Executing 

(a) In general 

(b) Direction for conveyance 

(a) In General 

It Is not necessary that an award be self-executing or 
preclude the possibility of litigation In order to enforce It. 

The requirement as to finality does not mean that 
nothing shall remain to be done to complete the exe¬ 
cution of the award, but that all things to be done 
shall be determined and defined.^^ As otherwise ex¬ 
pressed, an award is none the less final because it 
does not execute itself or preclude all future con¬ 
troversies. If it leaves nothing to be done but the 
performance of a mere ministerial act, it is not faulty 
for want of finality, nor is it any objection that liti¬ 
gation may ensue in enforcing it^^^ This rule is 
forcefully illustrated by the instances of submissions 
for the settlement of partnership affairs, in which it 
is held that, where the rights and duties of the part¬ 
ners toward each other are settled, the award is suffi¬ 
ciently final, notwithstanding litigation may spring up 
on account of the rights and duties of the parties 
with respect to third persons, as where one of the 
parties is burdened with the responsibilities of the 
partnership for its liabilities to such third persons, 
or there is no actual division of the assets.^^ Also 
an award determining in what proportion personal 
property is to be divided between the parties is final, 
without an actual division by the arbitrators.^^ 

(b) Direction for Conveyance 

An award determining the title op ownership of real 
property may be valid although it contains no direction 
for a conveyance. 

Under a submission of mere ownership, or of other 
questions not requiring a deed to effect mutuality, it 
is no objection that a conveyance is not directed.^^ 
Also when the question of the right of support in a 
party wall is submitted to arbitrators, an award de¬ 
termining each party’s right of support is not render¬ 
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ed invalid for failure to direct conveyances of the 
rights of support adjudged.^^ 

(4) Conditional Awards 

A conditional award may be valid. 

An award may be sufficiently final to be valid al¬ 
though its operation or nonoperation, either in whole 
or in part, is made subject to the happening of a fu¬ 
ture contingency or the performance of a certain con- 
dition.05 Hence, where a controversy on which a 
suit or action is pending is submitted to arbitrators, 
judgment or decree to be entered on the award, an 
award conditioned upon the court’s adjudication of 
a question of law referred to in the award has been 
sustained 6 and where the submission embraces the 
determination of a right, as depending upon some 
future act, it does not destroy the finality of the 
award that the liability fixed by it is made to depend 
upon the doing of that act.®^ On the other hand, a 
mere hypothetical award of a particular sum, leav¬ 
ing the right of the party to it undetermined, cannot 
be sustained and an award has been held void if 
there is a condition which leads to a new controver- 
sy.99 

(5) Alternative Awards 

An alternative award may be sufficiently final t© be 
valid. 

An alternative award is good if it finally deter¬ 
mines the matters submitted, but gives to the party 
charged only an option to discharge his liability in 
one of two ways, or if it orders one thing to be done 
or, in default thereof, another thing.i However, an 
alternative award, not made unconditionally, but left 
to be dependent upon some future determination, is 

bad.2 

(6) Reservation or Delegation of Future Au¬ 

thority 

An award, which purports to reserve to the arbitrators 
or delegate to others the authority to make a future de- 


80. Mass.—Strong v. Strong:, 9 Cush. 
560. 

N.T.—Owen v. Boerum, 23 Barb. 187. 
5 C.J. p 140 note 20. 

SO. Harris y. Social Mfff. Co., 8 R.I. 
133, 5 Ain.R. 649—5 C.J. p 140 note 
21 . 

91. Parker v. Dorsey, 38 A. 785, 68 
N.H. 181—5 C.J. p 141 note 22. 

92. Mass.—Strong v. Strong, 9 Cush. 
560. 

N.H.—Parker v. Dorsey, 38 A. 786, 68 
N.H 181. 

9a, Burnett v. Miller, 191 S.W. 659, 
174 Ky. 91—5 C.J. p 141 note 24. 


94. Truesdale v. Straw, 58 N.H 207 
—5 C.J. p 141 note 26, 

95. Miss.—J. H. Leavenworth & Son 
V. Kimble, 128 So. 354, 157 Miss. 
462. 

N.C.—Borretts v. Patterson, 1 N.C, 27, 
1 Am.D. 576. 

5 C.J. p 141 note 27. 

96. Mass.—^Puller v. Wheelock, 10 
Pick. 135. 

N.C.—Waugh V. Mitchell, 21 N.C. 510. 

5 C.J. p 141 note 28. 

97. Caldwell Piano Co. v. Garfield 
Realty Co., 17 Ohio Clr.Ct(N.S.> 327 
^-5 C.J. p 143 note SS* 


98. tr.S. —Carnochan v. Christie, 

(Ga.) 11 WheatCHS.) 446, 6 HEd. 
616. 

Ky.—Lell v. Hardesty, 13 Ky.L. 831. 

5 C.J. p 141 note 29. 

99. Lincoln v. Whittenton Mills, 12 
Mete.(Mass.) 31—5 C.J. p 141 note 
30. 

1. Brock V. Lawton, 59 A 997, 219 
Pa. 195—5 C.J. p 141 note 32. 

2. Ky.—Coghill v. Hord, 1 Dana 350, 
25 Am.D. 148. 

Pa.—Connor v. Simpson, 104 Pa, 440. 
5 C.J. p 142 note 33. 
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cision of matters that It Is the arbitrators' duty to deter¬ 
mine Judicially at the time they make their decision, is 
invalid. 

The rule of finality requires that the arbitrators 
make a complete determination of the matters which 
it is their duty to adjudicate at the time they purport 
to decide the case, and they cannot validly reserve to 
themselves or delegate to others the power of per¬ 
forming any part of that duty thereafter.^ A reser¬ 
vation of authority to make alterations and correc¬ 
tions is a reservation of judicial authority, and there¬ 
fore obnoxious to this rule.'* An award which com¬ 
pletely determines the matters submitted is not objec¬ 
tionable, however, because it leaves to be done acts 
which are purely ministerial, or which amount to 
mere computation or enforcement.^ Hence, it has 
been held that two arbitrators and an umpire, with 
authority to make a majority award, may, upon 
disagreement as to one item about which the um¬ 
pire is not ready to decide, agree that the award 
shall be signed in blank, and that one of the ar¬ 
bitrators shall fill in the amount agreed upon, de¬ 
ducting or adding the item which is the subject 
of disagreement, according to the subsequent deci¬ 
sion of the umpire.® 

b. Completeness 

(1) In general 

(2) Specification or express inclusion of 

all matters 

(3) Matters withdrawn or not presented 

(4) Coextensiveness with submission 

(5) Failure to award as to all parties 

(6) Discretionary matters 

(7) Objections for incompleteness 

a Herbst v. Hagenaers, 33 N.E. 315, 

137 N.T. 290, affirming 17 N.T.S. 58, 

62 Hun 568—5 C.J, p 142 note 34. 

4. Harrell v. Terrell, 54 S.E. 116, 125 
Ga. 379—5 C.J. p 142 note 35. 

5. Clark V. Courter, 117 N.E. 720, 280 
Ill. 590—5 C.J. p 142 note 36. 

6. Tennant v. Divine, 24 W.Va. 387 
—5 C.J. p 75 note 37. 

7. IJ.S.—^American Trading Co. v. 

Steele, (C.C.A.China) 274 P. 774. 

Ill.—Baker v. Pierce, 197 IlLApp. 158. 

Mass.—Cochrane v. Forbes, 153 N.E. 

566, 257 Mass. 136—^Kabatchnick v. 

Hoffman, 115 N.E. 309, 226 Mass. 

221 . 

Miss.—J. H. Leavenworth & Son v. 

Kimble, 128 So. 354. 157 Miss. 462. 

N.D.—^Maw V. Kitzman, 214 N.W. 273, 

55 N.D. 463. 

Ohio.—Caldwell Piano Co, v. Garfield 
Realty Co., 17 Ohio Clr.Ct(N.S.) 

327. 

Pa.—^Isaac y. Donegal & Conoy Mut. 

Fire Ins. Co., 152 A. 95, 301 Pa. 351. 

5 G.J. p 143 note 40. 


(1) In General 

As a general rule the award must make a complete 
determination of all matters embraced within the submis¬ 
sion. 

It is ordinarily essential to the validity of an award 
that it make a complete determination of all mat¬ 
ters embraced within the submission,^ although im¬ 
material variations in this respect may not be fatal.^ 
It is no answer to say that a party against whom an 
award is made would have submitted the part award¬ 
ed upon, without the other, where it is not certain that 
the same, or a similar award, or one for the same 
party, would have been made if all parts submitted 
had been passed upon.^ 

(2) Specification or Express Inclusion of All 

Matters 

Unless the submission expressly requires otherwise, a 
general finding or award which necessarily concludes all 
matters submitted is sufficient, as may be an award on one 
or a part of the matters submitted where It is determina¬ 
tive of all the other matters. 

Where the submission is of divers matters, dis¬ 
tinctly enumerated, and it appears from the whole 
award that the matters submitted were adjudicat¬ 
ed upon, it is sufficient, although each particular is 
not specified in the award, unless the submission re¬ 
quires a separate finding as to each matter.^® If the 
submission is general of all matters, or the questions 
are merely of mutual indebtedness or pecimiary 
claim, or the claims are for damages capable of 
being liquidated and ascertained, if the arbitrators, 
professing to decide the whole subject, find a bal¬ 
ance from the one to the other, the award is good, 
although the principles or particular matters or items 
from which their balance resulted are not stated.ii 


statutory award 

(1) An award returned under a 
statutory arbitration agreement must 
be complete within itself, so that 
judgment enforceable by appropriate 
legal process can be rendered thereon. 
—Franks v. Franks, (Mass.) 1 N.E. 
(2d) 14. 

(2) An award returned to court is 
invalid as a statutory award if it con¬ 
tains only a part of the findings and 
award actually made by the arbitra¬ 
tors.—^Franks v. Franks, supra. 

(3) Where defendant had interpos¬ 
ed a counterclaim, the award of an 
arbitrator in arbitration under mu¬ 
nicipal court rules that ‘T have heard 
the parties to said controversy . , . 
and decide that . . . [plaintiffs] 
are entitled to receive” a certain sum 
from defendants was defective, under 
Code Civ.Proc. § 2374 subd 4, for be¬ 
ing silent as to the counterclaim, the 
word “controversy” being insufficient 
to give rise to an inference that the 
counterclaim was passed on.—Hoff- 

22S 


man v. Harry Greenberg Co., 178 N. 
T.S. 398, 109 Misc. 170. 

8. Caldwell Piano Co. v. Garfield 
Realty Co., 17 Ohio Cir.Ct(N.S.> 
327. 

9. Smith V. Potter, 65 Am.D. 198, 27 
Vt. 304—5 C.J. p 144 note 41. 

10. Hines v. Fisher. 56 S.E. 904, 61 
W.Va. 565—5 C.J. p 144 note 43. 

11. Cal.—^Bank of Coronado v. 
Shreve, 196 P. 787, 51 Cal.App. 353. 

Ill.—^Brown v. Atwood, 224 IlLApp. 
77. 

Ky.—^Legrand v. Holbrook, 265 S.W. 
16, 204 Ky. 614. 

Mo.—^Kirby v. Heston, (App.) 253 S. 
W. 21, affirmed Kirby v. Heaton^ 
(Mo.) 286 S.W. 76. 

Utah.—Giannopulos v. Pappas, 15 P. 

(2d) 353, 80 Utah 442. 

Wis.—^Koepke v. E. Liethen Grain Co., 
236 N.W. 544, 205 Wis. 75. 

5 C.J. p 145 note 56. 

Claims in IndividTial and representa¬ 
tive capacities 

Where the submission in general 
terms submits controversies existing 
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If it appears from the recitals in the award that 
the arbitrators had fully heard and considered all 
the evidence, this is sufficient to show that they 
have passed upon all the matters in difference, and 
the award need not purport to be made “of and con¬ 
cerning the premises,'’ in express terms.^^ 

An award of one particular thing, for the ending 
of any number of matters in difference, is sufficient 
if it concludes all such matters and where the 
finding of the arbitrator upon one of the issues sub¬ 
mitted is such that it precludes the necessity of the 
finding upon another issue the award is not invalid 
for incompleteness as to the latter issue.^'^ 

If, however, more than one separate and distinct 
matter is specifically submitted, and the general find¬ 
ing does not, necessarily, include all such matters, the 
award must show that each of the separate matters 
was considered and passed upon by the arbitrators.^^ 

A provision of an award that any claim of a par¬ 
ty not specifically set out, covered and passed on is 
thereby disallowed, precludes such party from ob¬ 
jecting that all of his claims were not passed on.^® 

(3) Matters Withdrawn or Not Presented 

The arbitrators need not determine matters which 
have been withdrawn by the parties; and an award under 
a general submission need not Include matters not In dis¬ 
pute or not presented or urged by the parties, although It 
is otherwise where the submission Is of specific matters. 

If, after submission, some of the matters are with¬ 
drawn by the parties from the consideration of the 
arbitrators, such matters need not be considered, and 
an award embracing the other matters covered by 
the submission and presented to them by the par¬ 
ties, is good;i7 and, where the submission is gen¬ 
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eral, it is not necessary that the award should em¬ 
brace any matters except those which are presented 
or brought to the attention of the arbitrators by the 
parties.is In this connection it is held that an ob¬ 
jection, by one against whom an award is made, 
that the claim against him which was included in 
the submission was not settled by the award is not 
available to prevent entry of judgment on the 
award. 

If the submission is of specific matters the arbitra¬ 
tors should award on all of the matters specified al¬ 
though some of them may not be presented.20 

(4) Coextensiveness with Submission 

It Is not absolutely essential that the award be, In 
terms, as extensive as the submission. 

It is not absolutely essential that an award be, in 
terms, as extensive as the submission. If the sub¬ 
mission is general, and it does not appear that 
anything else was in dispute or that any other mat¬ 
ters existed than those which are embraced in the 
award or were brought to the attention of the ar¬ 
bitrators, the award will be good, although it dis¬ 
poses of a particular matter, or is not so compre¬ 
hensive as the submission,21 for it will be presum¬ 
ed that other matters were not submitted by the par¬ 
ties to the consideration of the arbitrators (see in¬ 
fra § 130). 

(5) Failure to Award as to All Parties 

Where there are two or more parties on each side of 
the controversy submitted to arbitration an award may be 
vaild although nothing is awarded concerning one of the 
parties. 

Where a submission is by more than one party on 
each side of all matters in controversy between them, 


between defendant and plaintifC in 
her individual capacity and in her 
representative capacity as administra¬ 
trix, an award which finds generally 
that defendant is indebted in a lump 
sum to plaintiff in both capacities is 
good although it fails to find specifi¬ 
cally the separate amounts due plain¬ 
tiff in her respective capacities.—^Kir¬ 
by V. Heston, (App.) 253 S.W. 21, af¬ 
firmed Kirby v. Heaton, (Mo.) 286 S. 
W. 76. 

Pailnre to allow specific Item 

Where it appears that the judgment 
was made up upon a general view of 
what seemed to the arbitrators just 
and equitable between the parties, 
the award will not be set aside be¬ 
cause the arbitrators have failed spe¬ 
cifically to allow an item admitted in 
the claim of one party.—^Bean v. Wen¬ 
dell, 22 N.H. 682. 

Money demands 

“The demands of both parties have 


reference to money demands. It is 
the general rule in such cases that 
where arbitrators find that a certain 
sum in money was due, such finding 
or award is an indication of a full and 
complete execution of the submis¬ 
sion.”—Giannopulos v. Pappas, 16 P. 
(2d) 353, 357, 80 Utah 442. 

12t. Peters v. Peirce, 8 Mass. 398— 
5 C.X p 145 note 63. 

13. Hazen v. Addis, 14 N.J.Law 333 
—Smith v. Demarest, 8 N.J.Law 
195—5 C.J. p 24 note 61 [b], p 145 
note 54. 

14. Harmon v. Niergarth, 145 Ill. 
App. 678. 

15. Houston v. Pollard, 9 Meta 
(Mass.) 164—5 C.J. p 144 note 45. 

16. Ferguson v. Ferguson, (Tex.Civ. 
App.) 93 S.W.(2d) 513. 

17. Nashau R., eta, Corp. v. Boston 
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R., etc., Corp., 31 N.E. 1060, 157 
Mass. 268—5 C.J. p 134 note 65. 
la Hannevig v. R. W. J. Suther¬ 
land & Co., (H.Y.) 256 F. 445, 167 
C.C.A. 573, certiorari denied 39 S. 
Ct. 386, 249 U.S. 612, 63 L.Ed. 801 
—5 C.J. p 144 note 47. 

Construction by parties 

By not urging a particular question 
before the arbitrators, the parties 
will be held to have put such con¬ 
struction on the submission that the 
award will not be objectionable for 
failure of the arbitrators to tahe into 
consideration such question.—Shep¬ 
ard V. Merrill, 2 Johns.Ch.(N.T.) 276 
—5 C.J. p 144 note 48. 

16. Tennant v. Divine, 24 W.Va. 387 
•^5 C.J* p 144 note 49. 

20. Muldrow v. Norris, 12 CJal. 331. 

21. New York Dumber, etc., Co. v. 
Schnieder, 24 N.E. 4, 119 N.Y. 475, 

L 29 N.Y.St. 596—5 C.J. p 145 note 61. 
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or any of them, it is held that the award is good, 
although nothing is awarded concerning one of the 

parties.22 

(6) Discretionary Matters 

The failure to make an award on matters which are 
within the discretion of the arbitrators does not Invali¬ 
date the award. 

Although arbitrators to whom an ejectment ac¬ 
tion has been submitted may award damages for the 
trespass (see supra § 80 b (3) (1)), the award of such 
damages is a matter within their discretion, and 
the omission to award even nominal damages does 
not invalidate the award.23 

(7) Objections for Incompleteness 

A party cannot object to an award because of an omis¬ 
sion which Is due to his own conduct, or in which he Is 
not Interested. 

A party may be precluded by his own conduct from 
objecting to an award because of incompleteness,^^ 
and he cannot object because of the omission of an 
item in which he has no interest.25 

§ 82. Entirety of Award 

Unless the submission permits separate or partial 
awards, It is usually held that the award must be entire 
or made on the whole matter at one time and that suc¬ 
cessive partial awards are not permissible. 

In accordance with the rules that the authority of 
arbitrators terminates on the making of an award 
(see supra § 51), and that arbitrators cannot reserve 
to themselves the power to perform part of their 
duties after they purport to have decided the case 
(see supra § 81 a (6)), the award must generally be 
entire, that is, the award on the whole matter must 
be made at one time, successive partial awards not 
being permissible.^^ If there is in substance but one 
award, the fact that it is divided into parts which are 


themselves called awards does not violate this rule.27 
The parties may either expressly or by implication 
provide in the submission for separate or partial 
awards, and, where this is the case, awards of this 
character will be upheld.28 

A single award on distinct matters is proper where 
separate awards are not required ,*23 but a single 
award is not permissible, in the absence of special 
authority, on separate claims of different parties 
under separate submissions.^® 

Award by special arbitrator or umpire. Although 
the opinion of the original arbitrators, as far as they 
agree, may be adopted, such partial agreement does 
not constitute a partial award, so as to permit a sep¬ 
arate award on the matters of disagreement, but the 
subsequent consideration, by the special arbitrator 
in conjunction with the others, or by the umpire in 
his sole capacity, should result in a single and final 
determination,81 unless a separate award is authoriz¬ 
ed in, or contemplated by, the submission.82 

§ 83. Mutuality 

An award must ordinarily be mutual, but this does 
not mean that It must in express terms order something 
to be done on both sides or that both parties must be af¬ 
forded the same remedy for Its enforcement. 

An award to be binding must ordinarily be mu- 
tual,83 and it does not matter that the arbitrators 
intended that the award should be mutual, if, as a 
matter of fact, it is not.84 If both parties are re¬ 
quired to do certain acts, and those which are to be 
done by the one are void, and that part is the con¬ 
sideration of the acts required to be done by the 
other, the award is void for want of mutuality,35 
and, usually, if a party on the one side cannot be com¬ 
pelled to perform, he cannot compel performance on 
the other side.3 5 Where, however, the opposite par- 


22 . French v. Richardson, 5 Cush. 
(Mass.) 450. 

23. N.C—^Moore v. Gherkin, 44 N.C. 
73. 

Pa.—Austin v. Snow, 2 Dali. 157, 1 L. 
Ed. 329. 

24. Page V. Poster, 7 N.H. 392. 
Objection to inclusion of matter 

omitted 

Where a party objects to the con¬ 
sideration of a particular matter by 
the arbitrator, on the ground that it 
is not within the submission, he is 
estopped to object to the award on 
the ground that such matter was not 
included in the award.—Page v. Pos¬ 
ter, 7 N.H. 392. 

Prevention of completion 
**If a partial award is made and 
one of the parties wrongfully pre¬ 
vents the arbitrators from complet¬ 


ing the award, he will not be allow¬ 
ed to take advantage of his own 
wrong.*'—Hegan v. Beckley, 106 S.W'. 
969, 970, 32 Ky.L. 349. 

25. Koepke v. E. Liethen Grain Co., 
236 N.W. 544, 205 Wis. 75. 

26. Andrae Electrical Co. v. Cour- 
teen, 186 N.W, 212, 176 Wis. 92—5 
C.J. p 146 note 62. 

27. Kendrick v. Tarbell, 26 Vt 416. 
26. Jones v. Welwood, 71 N.T. 208— 

Ott V. Schroeppel, 5 N.T. 482—5 C. 
J. p 146 note 63. 

29. Koerner v, Yeathe, 61 S.W. 96, 
149 Mo. 361. 

sa Giles V. Royal Ins. Co., 60 N.E, 
786, 179 Mass. 261. 

31._ Haven v. Winnisimmet Co., 11 
Allen (Mass.) 377, 87 Am.D. 723— 
5 C.J. p 112 note 27. 
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30. Powell V, Ford, 4 Lea (Tenn.) 
278. 

33. Curran v. City of Philadelphia, 
107 A. 636, 264 Pa. 111—5 C.J. p 146 
note 66, p 147 note 73. 

34. Semple v. Hutchinson, 4 Phila. 
(Pa.) 249. 

35. Reynolds v. Reynolds, 15 Ala. 
39$. 

Partial invalidity as invalidating 
whole award see infra § 89. 

38. Mass.—Copeland v. Wading Riv¬ 
er Reservoir Co., 106 Mass. 397. 
W.Va.—^Turner v. Stewart, 41 S.E. 

924, 51 W.Va. 493. 

Principal of tmanthorized agent 
Where a submission to arbitration 
is made by an unauthorized agent, 
the award, not being binding on the 
alleged principal, has been said to be 
invalid for want of mutuality, and 
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ty knowingly enters into a submission with a person 
under disability, the award is not rendered invalid 
for want of mutuality because such party could not be 
bound thereby.37 

No matter what may have been the early rule on 
the subject, it is now settled that to be mutual an 
award need not, in terms, order something to be done 
on both sides, but it is sufficient if what is ordered to 
be done on the one side necessarily embraces a com¬ 
plete decision of all the matters in controversy.^^ 
The court will intend that an award of one or more 
things to be done by one, without anything to be done 
by the other, is in satisfaction of all claims by the 
other.39 

It is not a valid objection to an award that both 
parties will not have the same remedy to enforce per- 
formance.'^o 

Award of payment An award is sufficiently mu¬ 
tual which awards the payment of a certain sum, 
without awarding a release or acquittance on the 
other side,4l because its legal effect is to discharge 
the party paying the money from all demands within 
the submission by the party who receives the mon¬ 
ey and it has been held that such an award is 
sufficiently mutual without also directing the dis¬ 
missal of a suit involving the matter submitted to 
arbitration.^^ 

Award determining title or ownership. Where 
the question submitted is as to the ownership of cer¬ 
tain property and the amount to be paid for the 
same, an award which specifies only that a certain 
amount should be paid is sufficiently mutual, since, 
by necessary inference, the title to the property is 
adjudged to be in the other party.*^^ If the award 
itself establishes the title, it is not necessary that a 
releasees or bill of sale should be awarded;^® and 
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an award that a party shall have certain property 
at a designated time, without any provision that the 
other party shall deliver it, transfers the title.^7 

Mutual releases awarded. An award which puts 
an end to the controversy and orders mutual re¬ 
leases or receipts is not open to the objection that 
it is not mutual, and an objection that defendant is 
first to perform and execute on his part before plain¬ 
tiff is to execute the general release is not good.'*^ 

§ 84. Certainty 

a. In general 

b. Uncertainty due to extrinsic matters 

c. Ability to make award certain 

d. Uncertainty inherent in subject matter 

e. Amount of award 

f. Description of property 

g. Time of performance 

h. Parties 

i. Directions for security 
a. In General 

Ordinarily, an award must be so definite and certain 
that no reasonable doubt can arise on its face as to the 
meaning of the arbitrators. 

An award must be certain or so expressed that no 
reasonable doubt can arise on its face as to the mean¬ 
ing of the arbitrators and as to the fact that the 
matters in dispute have been finally and conclusively 
settled, according to the terms of the submission and 
the intention of the parties.^® The arbitrators should 
use language which is intelligible to the parties them¬ 
selves as well as to those who may be called on to 
enforce their decisions, so that each party can, not 
only know what he is to do, but also be able to 
compel the other to perform what he is ordered to 


unenforceable by the principal.—^Fur¬ 
bish V. Hall. 8 Me. 315—5 C.J. p 148 
note 86. 

37. Aldrich v. Aldrich, 260 Ill.App. 
333—5 C.J. P 148 note 85. 

38. Blackledge v, Simpson. 3 M.C. 30, 
2 Am.B. 614—5 C.J. P 147 note 69. 

30. Cox V. Jagger, 2 Cow.CH.T.) 638, 
14 Am,D. 522—5 aJ. P 147 note 70. 

40w Kunckle v. Kunckle, 1 Dali. (Pa.) 
364. 1 L.Bd. 178—5 C.J. p 148 note 
87. 

41. Rovin v. Sandelman, 195 N.W, 
694, 225 Mich. 63—5 C.J. P 147 note 
74. 

42. Rovin V. Sandelman, supra—5 C. 
J. p 148 note 75. 

43. Macon V. Crump. 1 Call <5 Va.) 
675—5 C.J.. P 148 note 76. 

44. Hanson v. Webber, 40 Me. 194. 


45. Jones v. Boston Mill Corp., 6 
Pick.(Mass.) 148—5 C.J. p 148 note 
78. 

48. Ford V. Burleigh, 60 N.H. 278. 

47. Girdler v. Carter, 47 N.H. 305. 

48. Miss.—Hill v. Hill, 19 Miss. 616. 
N.Y.—^Munro v. Alaire, 2 Cai. 320. 

5 C.J. P 148 note 81. 

49. Munro v. Alaire, supra—5 C.J. 
p 148 note 82. 

5a Ga—English v. Pool, 110 S.B. 

452, 28 GaApp. 139. 

Mo.—^Dickens v. Luke, (App.) 2 S.W. 
(2d) 161—Pitman v. Irby, (App.) 
181 S.W. 590. 

N.T.—^Application of Albert J. Pfeif¬ 
fer, Ine., 225 M.Y.S. 294, 222 App. 
Div. 62. 

N.C.—^Ball-Thrash Co. v. McCormick, 
90 S.B. 916, 172 N.C. 677. 
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N.D.—Maw V. Kitzman, 214 N.W. 273, 
65 N.D. 463. 

5 C.J. p 148 note 89. 

Reasons for rule 

(1) '*The very essence of awards 
is certainty.’*—^Real Est. Title Ins., 
etc., Co. V. McNichol, 66 A. 768, 217 
pa 545, 547. 

(2) “An award totally wanting in 
this essential particular is, in effect, 
no award at all.*'—Goldin v. Beall, 
33 S.B. 406, 107 Ga 354, 355. 

(3) ”The object of parties in sub¬ 
mitting their disputes to arbitration, 
is to make an end of litigation, and 
if the award were uncertain, instead 
of putting an end to the controversy, 
it would be only a fresh source of 
litigation.**—Clement v. Comstock, 2 
Mich. 359, 363—5 C.J. p 149 note 92. 
Effect of partial uncertainty see in¬ 
fra S 89. 
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do.51 Moreover, the award should be enforceable 
without the aid of extraneous circumstances, for, 
unless the uncertainty requires no more to obviate 
it than a mere reference to a rule or provision of 
law, or to some fixed standard or mere mathematical 
calculation, it cannot be cured by averment.52 

Ordinarily, an award is sufficiently certain if there 
is no reasonable doubt on its face as to what was de¬ 
termined, or that the determination fully and con¬ 
clusively answered the issues submitted.®^ Exact 
certainty, or provision against all possible contingen¬ 
cies, is not indispensable to the validity of an award 
—certainty to a common or reasonable intent is all 
that the law requires and if, by necessary implica¬ 
tion, that appears which, if positively expressed, 
would render the award good, nothing more will be 

required^s 

Applicability of tests applied to verdicts or con¬ 
tracts. An award is sufficiently certain if it would 
be valid as a contract,or if it is as certain as is 
required of a verdict of a jury or a finding of a 

court.57 

Who may object to uncertainty. Although an 
award may be wanting in certainty and definiteness, 
yet, if it is designed for the benefit of the party ob¬ 
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jecting, it is not for him to take advantage of such 
defect.58 

b. Uncertainty Dne to Extrinsic Matters 

An award may be rendered uncertain by reason of ex¬ 
trinsic matters referred to in the award. 

Although an award is certain on its face, it may 
still be invalid on account of uncertainty due to ex¬ 
trinsic facts referred to therein,^^ provided such un¬ 
certainty is affirmatively shown. 

c. Ability to Make Award Certain 

An award Is sufficiently certain if it can be rendered 
certain by some rule or basis furnished therein. 

When an award furnishes a substantial basis by 
and through wffiich the parties can, by calculation, 
by reference to a fixed standard or rule of law, or by 
the inspection of particular things or documents, 
work out the contemplated result in accordance with 
the principles settled by, and the rights of the parties 
declared in, the award, it will be regarded as suffi¬ 
cient. In such cases courts give much force to the 
maxim, Certum est quod certum reddi potest.®^ The 
rule is applied even where the award, instead of set¬ 
ting out the particulars of the conclusions arrived at, 
refers to and adopts a previous decision or report, 
the contents of which are ascertainable with certain- 

ty.62 
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51. Application of Albert J. Pfeiffer, 
Inc., 225 N.Y.S. 294, 222 App.Div. 
62—5 C.J. p 149 note 93. 

53. Whitcher v. Whitcher, 49 N.H. 
176, 6 Am.R. 486—5 C.J. p 149 note 
94. 

53^ Ala.—Smith-Schultz-Hodo Real¬ 
ty Co. V. Henley-Spurgeon Realty 
Co., 140 So, 443, 224 Ala. 331. 

Ga-—^Williamson v. Marchman, 134 S. 

E. 625, 35 Ga.App. 710. 

R.I.—^Youngstein v. Croman, 128 A. 
337, 46 R.I. 368. 

Tex.—Callaway v. Albin, 261 S.W. 

372, 114 Tex. 6. 

Sxpressioii of obligation 
An award that one party is to “see 
to it*’ that the other receives half of 
the regular real estate commission 
for the sale of certain property was 
held not invalid for uncertainty.— 
Smith-Schultz-Hodo Realty Co. v. 
Henley-Spurgeon Realty Co., 140 So. 
443, 224 Ala. 331. 

Uncertainty merely as to the rea¬ 
sons therefor does not render an 
award uncertain, for the uncertainty 
must relate to the matter decided it¬ 
self.—^Lamphire v. Cowan, 39 Vt. 420. 

54. Idaho.—^Idaho Gold Dredging 
Corporation v. Boise Payette Dum¬ 
ber Co., 288 P. 641, 49 Idaho 303. 

Ky.—Burnett v. Miller, 191 S.W. 659, 
174 Ky. 91. 

5 C.J. P 150 note 99. 

•*Technical precision and certainty 


are never necessary in an award. If 
it be expressed in such language, 
that plain men acquainted with the 
subject-matter can understand it, that 
is enough.”—^Rogers v. Corrothers, 26 
W.Va. 238, 246—5 C.J. p 150 note 1. 

Technical misuse of <*penalized” 
Where an award of arbitrators pro¬ 
vided that plaintiff be “penalized” in 
a certain sum, the word being used 
to mean damages for breach of con¬ 
tract, and not being used in its legal 
signification, it was held that the va¬ 
lidity of the award was not affected 
thereby.—Hano v. Isaac H. Blanchard 
Co., 199 N.Y.S. 227. 

55. Smith-Schultz-Hodo Realty Co. 
V. Henley-Spurgeon Realty Co., 140 
So. 443, 224 Ala. 331—5 C.J. P 150 
note 2. 

56. U.S.—Hannevig v. R. W. J. Suth¬ 
erland & Co., (N.Y.) 266 P. 445, 167 
C.C.A. 573, certiorari denied 39 S. 
Ct 386, 249 U.S. 612, 63 L.Bd. 801. 

Ala.—Smith-Schultz-Hodo Realty Co. 
V. Henley-Spurgeon Realty Co., 140 
So. 443, 224 Ala, 331. 

5 C.J. p 151 note 9, 

“The degree of uncertainty, to 
avoid an award of arbitrators, should 
be such as would avoid any other 
contract.**—Akely v. Akely, 16 Vt. 
450, 456. 

57. In re Johnson, 127 N.W. 133, 87 
Neb. 375—6 CJ. P 151 note 11. 
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sa Tomlinson v. Hammond, 8 Iowa 
40. 

55. Mather v. Day, 64 N.W. 198, 106 
Mich. 371—5 C.J. p 160 note 97. 

eo. Case V. Ferris, 2 Hill (N.Y.) 75 
—5 C.J. p 160 note 98. 

61. Ala.—Smith-Schultz-Hodo Real¬ 
ty Co. V. Henley-Spurgeon Realty 
Co., 140 So. 443, 224 Ala. 331. 

Ky.—Burnett v. Miller, 191 S.W. 659. 
174 Ky. 91. 

Mich.—^Pigott-Healy Const. Co. v. H. 
A. Jones Real Estate Co., 166 N.W. 
852, 201 Mich. 102. 

5 C.J. p 151 note 5. 

Ascertaiumeoit by parties of aanouut 
of goods delivered 
An award finding that the seller 
should have delivered a specified 
quantity of goods under its contract, 
but stating that the amount delivered 
was not shown before the arbitrators, 
but could be determined by the par¬ 
ties and deducted from the amount 
which should have been delivered, to 
ascertain the amount yet to be deliv¬ 
ered, is not invalid for uncertainty.— 
Standard Chemical & Oil Co. v. N. P. 
Sloan Co., (C.C.A.Ala.) 268 P. 225. 

62. Pigott-Healy Const. Co. v. IL A. 
Jones Real Estate Co., 166 N.W. 
852, 201 Mich. 102—5 C.J. p 151 
note 6. 
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d. Uncertainty Inherent in Subject Matter 

An award which is as certain as the nature of the sub* 
Ject matter permits may» be sufficient. 

In determining whether an award is certain to a 
common or reasonable intent, uncertainty inherent in 
the subject matter of the dispute itself must be taken 
into consideration, and an award which is as certain 
as the nature of the subject matter permits may be 
sufficient.®^ 

e. Amount of Award 

Where arbitrators are required to find a sum of money 
due, the amount found must be certain; but it is suffi¬ 
cient if a basis or rule is given by which the amount can 
be ascertained. 

Where the duty required of the arbitrators is the 
ascertainment of a definite sum, an award which, 
by failing to fix the amount, leaves that part of the 
controversy uncertain, and which furnishes no data 
trom which the amount can be computed, is bad.®^ 
It is not always absolutely necessary, however, that 
an award should state in figures the exact amount to 
be paid, for it is sufficiently certain if it gives a 
basis or rule by which the amount can be ascertain¬ 
ed, or nothing remains but a mere mathematical cal¬ 
culation.®® 

f. Description of Property 

An award with reference to property must ordinarily 
so describe the same that it may be identified. 

Property must be so described in an award that 
it may be identified—^that the rights and duties of 
the parties in relation to it may be known with rea¬ 
sonable certainty.®® In case of real property, a de¬ 
scription which would be sufficient in a deed will be 
sufficient in an award.®7 Also the description of 
property in an award may be by reference, and if the 


description is certain to a common intent it will be 
sufficient;®® and a failure of the award to describe 
the property particularly may not be fatal, if a de¬ 
cree entered on the award contains a sufficient de¬ 
scription.®® 

g. Time of Performance 

An award is invalidated for failure to fix definitely the 
time for its performance by the parties only when the 
time of performance may not be implied by law. 

It seems that the award need not expressly state 
the time when the parties shall perform it, as the time 
of performance may be implied by law.^® Thus^ 
where a sum of money is awarded to be paid and no 
day of payment is fixed, it is deemed immediately 
payable, and the award is not invalid for uncertain¬ 
ty.'^^ Also, it has been held that, where an award 
gave plaintiff a certain sum to surrender a lease 
and premises at the end of the first year of the term, 
but did not fix the time of payment thereof, it was 
payable at the time of the surrender.*^® Where, how¬ 
ever, an attempt is made to fix the time, the award 
may be invalid for uncertainty as to the time when 
acts directed to be done are to be performed.'^® 

h. Parties 

An award must be certain as to the parties to be 
bound thereby. 

An award must be certain as to the particular per¬ 
sons whose rights or duties are affected by its or¬ 
ders but, under the general rule already stated, 
this may be fairly intended, although not positively 
expressed.*^® Where claims against a person both 
in his own right and in a representative capacity are 
submitted to arbitration, the award should distinguish 
between moneys to be paid by him in his individual 
and in his representative capacity;*^® but, it has been 


G3. J. H. Leavenworth & Son v. Kim¬ 
ble, 128 So. 354, 157 Miss. 462—5 C. 
J. p 151 notes 7, 8. 

64. English v. Pool. 110 S.E. 452, 28 
Ga.App. 139—5 C.J. p 151 note 12. 

65^ Smith-Schultz-Hodo Realty Co. 
V. Henley-Spurgeon Realty Co., 140 
So. 443, 224 Ala. 331—5 C.J. p 152 
note 13. 

Sjiens to be paid or deducted 

In a controversy over the amount 
due subcontractors on the building, 
an award of a certain sum subject to 
discharging any and all liens on the 
property was sufficiently definite, 
since the law fixes the place where 
claims of liens must be filed and the 
time in which they must be filed, and 
such time had expired, so that all 
liens could be definitely ascertained. 
^Pigott-Healy Const. Co. v. H. A. 
Jones Real Estate Co., 166 N.W. 852, 
201 Mich. 102. 


66. Lyle v. Rodgers. (D.C.) 5 

Wheat. (U.S.) 394, 6 L.Ed. 117—5 
C.J. p 152 note 14. 

67. Payne v. Crawford, 11 So. 725, 97 
Ala. 604—5 C.J. p 153 note 15. 

68. Burnett v. Miller, 191 S.W. 669, 
174 Ky. 91—5 C.J. p 153 note 16. 

Reference to patents 
Where an award in the arbitration 
of a contest over title to land was 
for defendants to the extent of the 
conflict of their patents with patent 
of plaintiff, and by referring to those 
patents the award itself furnished 
means by which the land involved 
could be identified, the award was not 
void for uncertainty.—Burnett v. 
Miller, 191 S.W. 659, 174 Ky. 91. 

69. Clark v. Courier, 117 N.E. 720, 
, 280 Ill. 590. 

70. Smith-Schultz-Hodo Realty Co. 
V. Henley-Spurgeon Realty Co., 140 
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So. 443, 224 Ala. 331—5 C.J. p 153 
note 21. 

71. Smith-Schultz-Hodo Realty Co. 
V. Henley-Spurgeon Realty Co., su¬ 
pra—^Wise V. Johnson, 69 So. 986, 
14 Ala.App. 396—5 C.J. p 153 note 
22 . 

72. Soper v. Prank, 47 Vt 368. 

73. Williams v. Landon, 14 Serg. & 
R.(Pa.) 338—5 C.J. P 154 note 24 
[a], [b], [e]. 

74. U.S.—Lyle v. Rodgers. (D.C.) 5 
Wheat. 394, 6 L.Ed. 117. 

Pa.—Grier v. Grier, 1 Dali. 173, 1 L. 
Ed. 87. 

5 C.J. p 154 note 25. 

75-. Williamson v. Marchman, 134 S. 
E. 625, 35 Ga.App. 710—5 C.J. p 154 
note 26. 

76. U.S.—Lyle v. Rodgers, (D.C.) 5 
Wheat 394, 5 L.Ed. 117, 
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held that, where a party submits claims owing to 
him both individually and in a representative ca¬ 
pacity in general terms, an award which gives him 
a lump sum on both claims, without distinguishing 
between them, is good.*^7 Also, where several par¬ 
ties make a joint submission of their claims to arbi¬ 
tration, the award is good, although it does not dis¬ 
tinguish the portion of money that each party is to 
receivers 

i. Directions for Security 

An award requiring security must specify the kind 
or amount thereof. 

An award which directs a party to give security 
is not sufficiently certain, if it does not specify the 
kind or amount of security which is to be given.79 

§ 85. Consistency and Reasonableness 

Awards must be consistent; but, in the absence of 
fraud, corruption, or mistake, mere unreasonableness in 
an award does not invalidate it. 

An award which is repugnant, or inconsistent 
within itself, is bad—^that is, it cannot make orders 
which are directly in opposition to the rights of the 
parties, as found and declared.^^ However, inas¬ 
much as awards are entitled to the same respect as 
is due a judgment of a court of last resort (see in¬ 
fra § 94), it seems that, in the absence of fraud or 
corruption, or, perhaps, gross mistake, mere unrea¬ 
sonableness does not of itself invalidate an award.^^ 

§ 86. Possibility of Performance 

An award is void for impossibility of performance only 
where such Impossibility necessarily exists in the nature 
of things. 

It is only where the performance of an award is, 
in the nature of things, impossible that it is rendered 
void on account of such impossibility.^^ 'phe fact 


that an assignee of an award seeking to enforce its 
pa 3 rment cannot give the release which the award 
requires of his assignor does not affect its enforce¬ 
ability, for payment of the award operates as a re¬ 
lease of all the assignor's claims.^S 

§ 87. Mistake or Error 

As considered in detail in § 105 infra, honest mis¬ 
takes or errors of the arbitrators do not ordinarily 
invalidate the award or render it subject to impeach¬ 
ment. 

§ 88. Fraud, Partiality, or Misconduct 

In accordance with the rules stated in § 104 infra, 
an award may be vitiated or rendered subject to 
impeachment on account of fraud, partiality, or mis¬ 
conduct of the arbitrators or the parties. 

§ 89. Partial Invalidity 

a. Effect in general 

b. Particular matters or defects 

a. Effect in General 

The fact that an award is Invalid or defective In part 
may Invalidate the remainder or other parts of the award, 
unless the bad part is independent of, and severable from, 
the other part or parts, or unless it has been waived or 
performed. 

Although there has been some intimation that an 
award must be good in its entirety to be sustainable 
at all,^^ it is generally held that an award which 
is good in part and bad in part will be sustained as to 
that which is good if the two parts are severable, 
or the void part is not necessary to the finality of 
the award under the submission, or is not the con¬ 
sideration of the thing awarded to be done on the 
other side.S5 On the other hand, the partial in¬ 
validity will vitiate the entire award if it is not 


N.J.—^HofCmaii v. Hoffman, 26 N.J. 
Law 175. 

5 C.J. p 24 note 61, p 154 note 27. 

77. Kirby v. Heaton, (App.) 253 S. 
W. 21. affirmed (Mo.) 286 S.W. 76. 

78. Vannah v. Carney, 69 Me. 221—5 
C.J. p 139 note 9. 

78. Md.—^Walsh v. Gilmor, 3 Harr. & 
J. 383, 6 Am.D. 502. 

N.Y.—Stanley v. Chappell, 8 Cow. 235 
—Jackson v. De Longr, 9 Johns. 43. 
Pa.—Barnet v. Gilson, 3 Serg, & B. 
340. 

I aj. p 154 note 29. 

801. Curd V. Wallace, 7 Dana (Ky.) 
190, 32 Am.D. 85—5 C.J. p 155 note 
31. 

Award not Inconsistent 
Where an award of arbitrators pro- 
voided, “Because of“ buyer’s “neglect 
to properly notify” seller “of their 


intention to hold” seller “responsible 
for failure to supply paper as per 
contract,” buyer’s “claim, as present¬ 
ed, be disallowed, but in view of” 
seller’s “unbusinesslike conduct in 
leading” buyer “to believe that the 
balance of the paper as ordered would 
be delivered as required, and of their 
failure to do so,” seller “should be 
penalized,” it was held that the award 
was not inconsistent, but arbitrators 
intended to find that plaintiff broke 
contract in failing to deliver, al¬ 
though it did not allow defendant’s 
entire claim for damages.—^Hano v. 
Isaac H. Blanchard Co., 199 N.Y.S. 
227. 

81. Parker v. Avery, Kirby (Conn.) 

363—5 C.J. p 155 note 35. 

82. Robertson v. Marshall, 71 S.E. 

67, 156 N.a 167—5 C.J. p 156 notes 

36-39. 


83. Bovin v. Sandelman, 195 N.W. 
694, 225 Mich. 63. 

8A Schoolnick v. Finman, 144 A. 41, 
108 Conn. 478—5 C.J. p 155 note 40. 

85. Iowa.—^Ames Canning Co. v. 
Dexter Seed Co., 190 N.W. 167, 195 
Iowa 1285. 

Ky.—^Bogard v. Boone, 255 S.W. 112, 
200 Ky. 572. 

Me.—^Hexter v. Equitable Fire & Ma¬ 
rine Ins. Co., 121 A. 556, 123 Me. 77. 
N.C.—Geiger v. Caldwell, 114 S.E. 
497, 184 N.C. 387. 

Ohio.—^Poster v, Hartman, 28 Ohio 
Cir.Ct.(N.S.) 583. 

Pa.—^Kaplan v. Bagrier, 12 pa.Dist. & 
Co. 693. 

6 C.J. p 156 note 41. 

Void parts treated as surplusage 
The unauthorized and invalid parts 
of an award are treated as mere sur- 
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severable, or if that part which would otherwise be 
good is so connected with that which is bad as to 
show that justice can not be done by permitting only 
a part of the award to have etfect.^^ Moreover, each 
party must be in a position to compel the other to 
perform that which he is ordered to do. If the 
two parts of the award are thus interdependent, 
and the part of the award in favor of one party 
which is invalid forms the consideration for the 
award in favor of the other party, the party who 
cannot enforce it in the particulars in which it op¬ 
erates in his favor cannot be concluded by it in those 
particulars in which it operates against him, and 
the award is hence indivisible and invalid in toto.^^ 

The separability of the bad from the good, it has 
been said, must be apparent on the face of the 

award.^8 

Performance or waiver of invalid part It is not 
competent for defendant to take advantage of an 
irregularity or obscurity in an award which has 
been performed by other parties who alone were 
affected by such defect, when, in so far as the award 
respects defendant, it is mutual, certain, and final.89 
Also, the rule that an award is not severable if mu¬ 
tuality of remedy is destroyed as between the parties 
does not apply where the party against whom the 
void part of an award operates performs, or offers 
to perform, that part^o 

b. Particular Matters or Defects 

(1) Nonconformity 

(2) Incompleteness 

(3) Defects as to parties or persons in¬ 

terested 

(4) Relief or matters ordered or awarded 
(1) Nonconformity 

The inclusion in the award of matters not within the 
scope of the submission will invalidate that part which 
conforms to the submission only, where the two parts are 
Inseverable. 


Under the rules above stated, it is usually held that, 
although the arbitrators have gone beyond the scope 
of the submission, if the award, as regards the mat¬ 
ters considered which were not within the submis¬ 
sion, is severable, it may be sustained as to that part 
which deals with matters strictly within the submis- 
sion.si It is indispensable, however, that the part 
of an award allowed to stand should appear to be in 
no way affected by the departure from the submis- 
sion ,^2 for if the award is not severable, and includes 
matter not within the submission, it is void in toto.^^ 

(2) Incompleteness 

Unless it appears that the parties Intended to em¬ 
power the arbitrators to make an independent award on 
only part of the matters submitted without passing on the 
others, it is often held that the whole award is invalidated 
by a failure to determine part of the matters submitted. 

A failure of the arbitrators to decide part of the 
matters submitted will invalidate the entire award, 
where it appears from the submission that the par¬ 
ties intended that the arbitrators should decide every¬ 
thing if they decided anything at all.9^ Early cases 
appear to have regarded this intention as existing 
only where there was a clause expressly condition¬ 
ing the arbitrators’ power to decide any of the mat¬ 
ters on their determination of all, and, in the absence 
of such a clause, an award of a part was good.®® Al¬ 
though a conditional clause may still be effective to 
render a partial award invalid, it is now generally 
held that, without such a clause, a general submis¬ 
sion for the purpose of settling all differences or 
disputes between the parties imposes on the arbitra¬ 
tors the duty of deciding all matters, and that a 
partial award is entirely invalid, unless a contrary 
intention expressly appears.®® It has been held, 
however, that where an award is made covering the 
matters in dispute, excepting specifically certain mat¬ 
ters which v/ere not in a condition for final adjudi¬ 
cation, and judgment is entered on the award, the 
court will consider the award as conclusive as to 
the matters covered by it, or may refuse to strike 


plusagre, unless they affect the au¬ 
thorized and the valid portions to the 
exceptor's prejudice.—^Hexter v. Equi¬ 
table Fire & Marine Ins. Co., 121 A. 
555, 123 Me. 77. 

Award in relation to costs as bad only 
pro tanto see infra $ 142. 

8A U.S.—Mobile V. Wood, (C.C. 

. Ala) 95 JB!. 537. 

Ala.—Wise v, Johnson, ^9 So. 986, 14 
Ala.App. 396. 

Minn.—^McKay v. McKay, 246 N.W. 

•Ii2, 187 Minn. 521. 

6 C.J. p 158 notes 50, 51. 

87^' Schbolnick v,'Finman, 144 A. tl, 
108 Conn. 478^5 C.X p^ 160 note 61. 


88. Bullock v. Bergrman, 46 Md. 270. 
88. Netleton v. Buckingham, 1 Root 
(Conn.) 149. 

9a Me.—Galvin v. Thompson, 13 Me. 
367. 

N.T.—Smith v. Sweeny, 35 N.T. 291. 
5 C.J. p 160 note 64 [a], 65. 

91. Ky.—Smith v. Board of Educa¬ 
tion of City of Catlettsburg, 290 S. 
W, 477, 217 Ky. 702—^Bogard v. 
Boone, 255 S.W. 112, 200 Ky. 572. 

N.C.—Geiger v. Caldwell, 114 S.B. 
497, 184 N.C. 387. 

Tex.—^Ferguson v. Ferguson, (Civ. 

App.) 93 S.W.(2d) 513. 

5 C.J. P 157 note 42. 

92. McCormick v. Gray, (111.) 13 

235; 


How.(U.S.) 26, 14 L.Ba. $6—5 CJ. 
p 157 note 43. 

93. Minn.—^McBAy v. McKay, 246 N. 
W. 12, 187 Minn. 521. 

N.C.—Geiger v. Caldwell, 114 S.B. 
497, 184 N.C. 387. 

Ohio.—^Hanna v. Dages, 1 Ohio N.P. 
(N.S.) 805. 

Tex.—^Bvans v. De Spain, (Civ.App.) 

37 S.W. (2d) 231. 

5 C.J. p 158 note 54. 

94. Jones v. Welwood, 71 N.T. 208— 
5 C.J. p 146 note 58, p 159 note 60. 

95b Jones v, Welwood, supra—5 C.J. 
p 159 note 58. 

96. Muldrow v. Norris, 12 Cal, 331, 
—5 C.J. P. 159 note 59« 
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off the judgment without prejudice to defendcUit to 
an accounting as to the matters excepted.®^ 

(3) Defects as to Parties or Persons Interest¬ 

ed 

An award may be binding on the parties to the sub- 
imissiony although it Is ineffective as to other persons In 
Interest, unless the parties have expressly op impliedly 
'Conditioned their assent on the award's being effective ns 
to all persons in interest. 

Although an award cannot bind those who are not 
parties to the submission, the fact that it is against 
one who is not a party will not render it void as 
against others who are parties and, if one party 
has submitted for himself, although others are in¬ 
terested, and taken on himself the peril of the oth¬ 
ers^ dissent or nonacquiescence, he is bound by the 
award, although the others dissent and are not bound 
because they are strangers.99 If, however, it is an 
implied condition of the assent of certain parties 
to the submission that all the parties interested in 
the subject matter shall be bound, an award, void as 
to one party, is void as to all;i and it seems that an 
award will be of no effect, even as against a party 
to the submission, when the purpose of the submis¬ 
sion could not be accomplished without binding the 
rights of a person as to whom the award could not 
operate, as where the undivided interest of such a 
person necessarily pervades the several portions of 
the subject matter, and the award is invoked under 
circumstances which involve the consideration of the 
joint interests as a whole.2 

(4) Relief or Matters Ordered or Awarded 

Defectiveness or invalidity with respect to one thing 
or sum ordered or awarded may not invalidate the award 
with respect to other things or sums. 

The rule that an award may be good in part is 
properly invoked where the several parts of the 
award are against the same party, or where several 


sums are awarded against the same party, the award 
being bad as to one of the orders.^ This principle 
has been applied where the award directs the per¬ 
formance of several things by one of the parties, as 
to one of which things it is uncertain. Under these 
circumstances, it has been held that such uncertainty 
cannot be relied on by the party as an excuse for 
nonperformance of the balance of the award.^ 

Where an award directs one or another of two 
things to be done in the alternative, and one of the 
alternatives is valid and the other invalid, the award 
is good and enforceable as to the former.® 

Items forming basis for gross sum awarded. 
Where an award of a sum of money states the items 
of "which the sum is made up, it is severable and 
may be sustained as to the items properly allowed 
but, if an award is rendered for a gross sum, without 
showing on its face the items making up such sum, 
it is not divisible, and cannot be sustained in part.*^ 

§ 90. Amount 

An award may be vitiated or set aside because It is 
grossly or palpably excessive or inadequate; but the mere 
fact that It differs in amount from what the court would 
have given is immaterial. 

The mere fact that an award is different in amount 
from what the court would have given will not of 
itself necessitate setting it aside.® If, however, the 
amount is palpably excessive or inadequate, the 
award may be vitiated or set aside on the ground 
that the arbitrators were prompted by bias or cor¬ 
ruptness.® 

The power of arbitrators with respect to the 
amount to be awarded is not controlled by the pen¬ 
alty of the arbitration bond.l® Also, it has been held 
that, where the damages awarded are not so ex¬ 
cessive as of themselves to show fraud or error, but 
are extraordinary in amount, this may, in connection 


97. Astwood V. Wanamaker, 26 Pa. 
Super. 601. 

98. Mass.—Sears v. Vincent, 8 Allen 
507. 

Tenn.—^Mathews v. Mathews, 1 Heisk. 
669. 

6 C.J. P 158 note 48. 

90. Runyon v. Rutherford, 47 S.E. 
150, 55 W.Va. 436—5 C.J. p 138 note 
6 . 

1, Power V. Power, 7 Watts (Pa.) 
205. 

8 . Power v. Power, supra—5 C.J. p 
138 note 8. 

3L Bouck V. Bouck, 59 N.W. 547, 57 
Minn. 490—5 C.J. p 157 note 44. 

4. Karthaus v. Ferrer, (Md.) 1 Pet 
(U.S.) 222, 7 L.Ed. 121—5 aJ. P 
157 note 45. 


5. Bailey v. Triplett 98 S.E. 166, 83 
W.Va. 169—5 C.J. p 157 note 46. 
a Shirley v. Shattuck, 4 Cush. 
(Mass.) 470—6 C.J. p 158 note 47. 

7. Whitcher v. Whitcher, 49 N.H. 
176, 6 Am.R. 486—5 C.J. p 159 note 
56. 

8. Ross v. German Alliance Ins. Co., 
119 P. 366, 86 Kan. 145, Ann.Cas. 
1913B 1045—5 CJT. p 191 note 62. 

9. Iowa.—^Turner v. Hartford Fire 
Ins. Co., 172 N.W. 166, 186 Iowa 
1363. 

Mass.—^Franks v. Franks, 1 K.E.(2d) 
14. 

Mich.—^Huested v. Patrons* Mut. Fire 
Ins. Co. of Michigan, 193 N.W. 815, 
223 Mich. 213. 

5 C.J. p 190 note 46 [c], p 192 note 63. 
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Sxcessive imretTinied findings 
An award returned under a statu¬ 
tory arbitration agreement for the 
value of stock allegedly sold by plain¬ 
tiff to defendants was held to be in¬ 
valid, where the findings therein, 
which were not returned, exceeded 
any judgment which could have been 
rendered on the award.—^Franks v. 
Franks, (Mass.) 1 N.E.(2d) 14. 
Partiality presumed 
A clearly proved, gross inadequacy 
ordinarily gives power to the court to 
disregard an award of arbitrators, 
and a presumption is raised that the 
arbitrators were partisan.—^Turner v. 
Hartford Fire Ins. Co., 172 N.W. 166, 
185 Iowa 1363. 

la Ex p. Wallis, 7 Cow.(N.Y.) 622— 
5 C.J. p 139 note 10. 
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with other circumstances tending to show improper 
conduct on the part of the arbitrators, be sufficient 
to set aside the award.ii 

§ 91. Amended and Supplemental Awards 

Ordinarily, an award which has been once completed 
cannot be reversed, modified, or supplemented by the 
arbitrators. 

Since the authority of arbitrators terminates on the 
completion of the award (see supra § 51), so that 
they cannot thereafter take any action with refer¬ 
ence thereto (see supra § 52), and the whole award 
must be made as an entirety at the time of the pur¬ 
ported decision (see supra § 82), it is usually held 
that an award which has been once completed can¬ 
not be changed, modified, or supplemented by the 
arbitrators without the consent of the parties, ^2 unless 
a recommitment has been authorized and ordered, in 
accordance with the rules stated in § 113. 

In order to establish a modification or amend¬ 
ment of an award by the parties, an intention to do so 
must clearly be disclosed.^^ 

§ 92. Confirmation or Acceptance by Court 

Except In so far as required by the submission or 


statutory provisions, It Is not essential to the validity of 
an award that it be confirmed or accepted by a court. 

Ordinarily, an award is valid and binding with¬ 
out being confirmed or accepted by a court,except 
in so far as such confirmation and acceptance is re¬ 
quired by the submission,!^ or the statutory pro¬ 
visions, under which the award is sought to be made 
and enforced.!® In this latter situation, where a 
confirmation by the court must precede an entry of 
judgment on the award, as will be noted in § 129, 
it is essential to the court^s jurisdiction to entertain 
the confirmation proceedings and confirm the award 
that there be a prior compliance with all the ap¬ 
plicable statutory provisions.!*^ If there has been 
such a compliance, and the award is not invalid or 
no ground exists for vacating or modifying it, it 
is, ordinarily, the duty of the court to confirm the 
award on proper petition or application.!® Usually, 
however, the adverse party may object to the con¬ 
firmation of the award, on practically any ground 
which would render it invalid or subject to impeach¬ 
ment,!® and, if such an objection is established, the 
award should not be confirmed.^® A judge passing 
on a motion for confirmation is not bound to be¬ 
lieve evidence offered in opposition, but, if he files 


11. Rand v. Redington, 13 N.H. 72, 
3S Am,D. 47S. 

la. Ala.—^Black v. Woodruff, 69 So. 
97, 193 Ala. 327. 

Iowa.—Granette Products Co. v. Ar¬ 
thur H. Neumann & Co., 221 N.W. 
197, 208 Iowa 24, 

Correction or modification of award 
by court see infra § 112. 

13L Rapid Transit Subway Const. 
Co. V. Craig, 191 N.T.S. 383, 199 
App.Div. 45, dismissal of appeal 
denied 134 N.B. 600, 232 N.T. 629. 
and affirmed 135 N.E. 911, 233 N.T. 
544. 

14. Ill.—Aldrich v, Aldrich, 260 Ill. 
App. 333. 

N.J.—^McLean Piece Dye Works v. 

Verga, 178 A. 625, 13 N.J.Misc. 416. 
Tenn.—Graham v. Bates, (Ch.App.) 
45 S.W. 465. 

Wyo.—Waisner v. Waisner, 89 P. 580, 
15 Wyo. 420, 123 Am.S.R. 1081. 

15. Aldrich v. Aldrich, 260 Ill.App, 
333. 

Exception in favor of trustee, pro¬ 
viding that he shall not be bound by 
the award until it has been approved 
by a court, does not prevent the 
award from becoming binding on the 
other parties without such approval. 
—^Aldrich v, Aldrich, 260 Ill.App. 333. 

la In re Friedman, 213 N.T.S. 369, 
215 App.Div. 130, reversing 206 N. 
T.S. 410, 123 Misc. 809. 

17. Mass.—^Pranks v. Pranks, 1 N.B. 
(2d) 14. 

N.Y.—Pinsilver, Still ds Moss v. 


Elias Janan, Inc., 229 N.T.S. 338, 
224 App.Div. 26—^Bender v. Bloom, 
229 N.T.S. 155, 223 App.Div. 644. 
Vacation of confirmation made with, 
out jurisdiction 

A confirmation, entered without 
jurisdiction against a party in de¬ 
fault, may he vacated without a prior 
motion to open the default.—^Pinsil- 
ver. Still & Moss v. Elias Janan, Inc., 
229 N.T.S. 338, 224 App.Div. 26. 
la Cal.—^Pleaters* & Stitchers* Ass*n 
V. Davis, (App.) 35 P.(2d) 401. 
N.T.—^Braemoor Corporation v. Bryce, 
279 N.T.S. 444, 244 App.Div. 801— 
Wheat Export Co. v. New Century 
Co., 173 N.T.S. 679, 185 App.Div. 
723, affirmed In re Wheat Export 
Co., 125 N.E. 926, 227 N.T. 595. 

Leave to amend petition 
The sustaining of a demurrer to a 
petition for confirmation, without 
leave to amend, is error, where the 
defect might have been cured by 
amendment.—^Pleaters* & Stitchers* 
Ass'n V, Davis, (CaLApp.) 35 P.(2d) 
401. 

One petition seeking both confirma¬ 
tion and enforcement of award is 
held proper and maintainable, where 
made within the time prescribed for 
applying for a confirmation of the 
award.—^Kerr v. Nelson, (Cal.) 59 P. 
(2d) 821. 

19. Pleaters* & Stitchers* Ass*n v. 

Davis, (CahApp.) 35 P.(2d) 401. 
Lack of prior motion to vacate 
Although the fact that the award 
is in excess of the arbitrators* au- 
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I thority has been made a statutory 
ground for vacating the award, a mo¬ 
tion to confirm may be opposed on 
that ground without a previous mo¬ 
tion to vacate.—The Hartbridge, (C. 
C.A.N.T.) 57 P.(2d) 672—Conway v. 
Roth, 166 N.T.S. 182, 179 App.Div. 
108. 

Mode of making objections 

Although these objections be set 
forth in a pleading denominated a 
demurrer or answer, they will be re¬ 
garded as sufficiently presented to 
give the court jurisdiction to con¬ 
sider and pass on them.—Pleaters* & 
Stitchers* Ass*n v. Davis, (CaLApp.) 
35 P.(2d) 401—Giannopulos v. Pap¬ 
pas, 15 P.(2d) 353, 80 Utah 442. 

Waiver of right to object 

(1) A party does not waive Ms 
right to object to the confirmation of 
an award, because he, without knowl¬ 
edge of a matter invalidating the 
award, accepts the benefits thereof.— 
In re Friedman, 213 N.T.S. 369, 215 
App.Div. 130, reversing 206 N.T.S. 
410, 123 Misc. 809. 

(2) Where the issues raised in de¬ 
fendants* motion to reject an arbitra¬ 
tor's final award related to the trial 
court*s jurisdiction to act on the 
award, defendants could not be pre¬ 
cluded by waiver or estoppel from 
presenting such issues.—^Pranks v. 
Franks, (Mass.) 1 N.E. (2d) 14. 

20. Stowe V. Mutual Home Builders* 
Corporation, 233 N.W. 391, 252 
Mich. 492. 
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no findings, he must rule correctly on requests perti¬ 
nent to the evidence,and give proper consideration 
to that which is conipetent .22 

Time of confirmation. In statutory proceedings, 
the confirmation may be made within the time pre- 
scribed.23 jf the statute merely provides that no 
motion to confirm shall be entertained after a desig¬ 
nated time, the award may be confirmed after that 
time, if the motion has been filed before then.24 Un¬ 
der a statute authorizing a party to apply for con¬ 
firmation at any time within one year after the award 
is made, a motion to confirm within three months is 
not premature, because another statute provides that 
notice of a motion to vacate an award must be serv¬ 
ed within three months after the award is filed or 
delivered but it is an abuse of discretion for the 
court to proceed to confirm the award immediately, 
where the party wishing to oppose it makes afifidavit 
to the effect that he intends to move to vacate within 
the time allowed by statute, but cannot so move forth¬ 
with because of the loss of certain exhibits used by 

the arbitrators.26 

§ 93. Construction 

An award will be liberally construed with reference to 
ail the surrounding facts and circumstances, and every 
reasonable Intendment will be made In its favor or sup¬ 
port. 

Following the general rule of favorable construc¬ 
tion, which is now applied to arbitration proceed- 

21 . Franks v. Franks, (Mass,) 1 N.B. 

(2d) 14. 

22. Franks v, Franks, supra. 

23. Kirby v. Heston, (App.) 253 S. 

W. 21, aflarmed Kirby v. Heaton, 

(Mo.) 286 S.W. 76. 

24u Kirby v, Heston, (App.) 253 S.W. 

21, affirmed Kirby v. Heaton, (Mo.) 

286 S.W. 76. 

25. The Hartbridge, (C.C.A.N.T.) 57 
F.(2d) 672, 

23. The Hartbridge, supra. 

27. Ala.—Wise v. Johnson, 69 So. 

986, 14 Ala.App. 396. 

Cal.—^Utah Const. Co. v. Western Pac. 

Ry. Co., 162 P. 631, 174 Cal. 166. 

Fla.—^Internatioual Realty Associates 
V. McAdoo, 99 So. 117, 87 Fla. 1, 
followed in Smith v. Home Seekers 
Realty Co., 120 So. 324. 

Ky.—^Deshons v. Scott's Adm'r, 260 
S.W. 355, 202 Ky. 675. 

Miss.—^Stout V. W. M. Garrard & Co., 

91 So. 33, 128 Miss. 418. 

Mo.—^Fernandes Grain Co. v. Hunter, 

274 S.W. 901, 217 Mo.App. 187. 

Or.—^Hooper v. Pennick, 202 P. 743, 

102 Or. 382. 

Vt.—^Batchelder & Brown v. Reyn¬ 
olds, 180 A. 884. 

Ta.—^Fraley v. Nickels, • 93 S.E. 636, 

121 Va. 377, .. 


ings, as stated in § 1, it is usually held that arbitra¬ 
tion awards will be liberally construed, rather than 
technically or exactly, and every reasonable intend¬ 
ment will be made in their favor or support.27 
Hence, if an award is susceptible of two interpreta¬ 
tions, one of which will render it valid, and the oth¬ 
er, invalid, the former will be adopted.28 
Whether the arbitrators have authority in any 
particular, or whether the award conforms to the 
powers conferred by the submission, as well as the 
proper construction to be given to the award as made, 
will be decided according to the terms of the sub¬ 
mission and bond and the language of the award, 
and with reference to, and in view of, all the sur¬ 
rounding facts and circumstances.^® 

Construction of separate parts together. Sepa¬ 
rate writings of arbitrators, which are intended by 
them to form parts of one award, are to be taken 
together in construing it or in deciding on its ef¬ 
fect.®® Also, statements written on the award may 
be considered as a part of it and may receive the 
same construction as if such statements had been in¬ 
serted in the body of the award, whether written 
on the margin,®! on the back,®® or underneath the 
award.®® 

§ 94. Operation and EflFect 

a. In general 

b. Against strangers or persons not par¬ 

ties 

Hodo Realty Co. v. Henley-Spurgeon 
Realty Co., 140 So., 443, 224 Ala. 331. 

(2) The words in an arbitration 
award that the '‘raising of dam has 
caused damage" were held not to con¬ 
stitute a declaration that only past 
damages were considered, so as to 
preserve a right to future damages. 
—^Farmer v. Town of Wilson, 164 S. 
B. 356, 202 N.C. 775. 

(3) An award, obligating defendant 
to pay plaintiff two hundred dollars 
“if at any time in the future” defend¬ 
ant “realizes two thousand dollars by 
selling or disposing of” certain prop¬ 
erty, did not constitute plaintiff de¬ 
fendant's agent to sell the property, 
or entitle plaintiff to the two hundred 
dollars if he merely produced to de¬ 
fendant a purchaser ready, able, and 
willing to buy.—^Wiest v. Hottman, 
(Mo.App.) 204 S.W. 51. 

30. Schoolnick v. Finman, 144 A. 41, 
108 Conn. 478—5 C.J. p 115 notes 
57, 58. 

31. N.H.—Whitcher v. Whitcher, 49 
N.H. 176, 6 Am.R. 486. 

N.T.—Platt V. Smith, 14 Johns. 368. 

5 C.J. p 115 note 69. 

32. Griffith^v. Jarrett, 7 Harr. & J. 
(Md.) 70. 

^ Rhodes'V. Hardy, 53 Miss. 587. 


W.Va.—^Mutual Improvement Co. v. 
Merchants' & Business Men's Mut. 
Fire Ins. Co., 164 S.E. 256, 112 W. 
Va. 291. 

5 C.J. p 123 notes 76, 77. 

28. Wise V. Johnson, 69 So. 986, 14 
Ala.App. 396—5 C.J. p 124 note 80, 
p 150 note 3. 

29. TJ.S.—^Ferryboatmen's Union of 
California v. Northwestern Pac. R. 
Co., (C.C.A.Cal.) 84 F.(2d) 773. 

Ala.—Smith-Schultz-Hodo Realty Co. 
V. Henley-Spurgeon Realty Co., 140 
So. 443, 224 Ala. 331. 

Cal.—^Dugan v. Phillips, 246 P. 566, 
77 Cal.App. 268. 

Conn.—^Lehrman v. Prague, 162 A. 15, 
115 Conn. 484. 

N.C.—^Farmer v. Town of Wilson, 164 
S.E. 356, 202 N.C. 775. 

Ohio.—Shafer v. Metro-Goldwyn-May- 
er Distributing Corporation, 172 N. 
B. 689, 36 Ohio App. 31. 

5 C.J. p 124 note 81. 

Construction of particular words or 
expressions 

(1) An award that one party is to 
“see to it" that the" other receives 
half of regular commission, while 
apparently indicating a collateral ob¬ 
ligation, does not?'" exclude an uncon¬ 
ditional obligation.—^Smlth-Schultz- 
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a. In General 

A valid award, regularly and properly made, ordinarily 
has the same operation and effect as against the parties 
and their privies as the Judgment of a court of last re¬ 
sort. 

Although it may have only the effect of a j'ury 
verdict under a statute so providing,^^ jt is, ordi¬ 
narily, held that an award which is valid and regular 
on its face is entitled to the same respect, and has, 
for most purposes, the same operation and binding 
effect against the parties, or their privies, as the judg¬ 
ment of a court of last resort^s a void award is, 
of course, of no effect for any purpose.^® 

Period for which operative. An award, which is 
not subject to being avoided or impeached, stands 
good for all time, unless the award itself, the sub¬ 
mission, or the statute under which the arbitration 
is had specifically limits its effect to a shorter peri- 
od.37 


§ 94 

b. Against Strangers or Persons Not Parties 

Ordinarily, an award Is Ineffective to establish rights 
or duties for or against persons who are not parties to the 
submission. 

As a general rule, an award can have no effect to 
establish rights or duties in favor of or against per¬ 
sons who are not parties to the submission.^^ How¬ 
ever, exceptions to this rule seem to have been rec¬ 
ognized to the extent of permitting an award to be 
used as evidence for or against a stranger under 
certain circumstances.^^ Moreover, an award is 
often held binding on the privies or successors of 
parties,^® or persons who have not actually joined 
the submission but have, in legal effect, been made 
parties thereto by the action of their authorized rep¬ 
resentative and a stranger may be bound, if he has 
ratified or adopted the submission or award, or 
where he, having some interest in the subject-mat¬ 
ter, has, by his conduct, estopped himself from ques¬ 
tioning the award.'^s 


In re O’Rourke Bros., 240 P. 673, 
136 Wash. 490—^Hatch v. Cole, 222 
P. 463, 128 Wash. 107, affirmed 226 
P. 1119, 130 Wash. 706. 

35. U.S.—Milwaukee American Ass'n 
V. Landis, (D.C.I11.) 49 F.(2d) 298 
—^N. P. Sloan Co. v. Standard Chem¬ 
ical & Oil Co., (Ala.) 256 F. 451, 
167 C.C.A. 579. 

^la,—Smith-Schultz-Hodo Realty Co. 
V. Henley-Spurgeon Realty Co., 140 
So. 443, 224 Ala. 331. 

Ky.—^Deshons v. Scott’s Adm’r, 260 
S.W. 355, 202 Ky. 575. 
iq-.Y,—^Lowndes v. Campbell, 1 N.Y. 
Super. 659—Dinerstein v. Shapiro, 
262 N.Y.S. 461, 147 Misc. 37. 

Okl.—^Inglis V. Trickey, 45 P.(2d) 135. 
Pa.—^Lackawanna Iron & Steel Co. v. 
Lackawanna & W. V. R. Co., 149 A. 
702, 299 Pa. 503—^Ruch v. York, 18 
Pa.Dist. 1055. 

Tex.—Texas Steel Co. v. Texas & P. 
Ry. Co., (Civ.App.) 62 S.W.(2d) 
670. 

Utah.—Giannopulos v. Pappas, 15 P. 

<2d) 353, 80 Utah 442. 

Wis.—Decker v. Ladish-Stoppenback 
Co., 234 N.W. 355, 203 Wis. 285— 
In re Lower Baraboo River Drain¬ 
age Dist., 225 N.W. 331, 199 Wis. 
230, 63 A.L.R, 1165. 

5 C.J. p 160 note 66. 

Under statute 

Where the parties to a controversy 
comply with Gen.St.(1906) § 1650, 
with reference to an arbitration under 
rule of court, the award has the force 
and effect of a valid judgment.—Og¬ 
den V. Baile, 75 So. 794, 73 Fla. 1103. 

35. U.S.—American Trading Co. v. 

Steele, (C.C.A.China) 274 F. 774. 
Mass.—Cochrane v. Forbes, 153 N.B. 

566, 257 Mass. 135. 

B7. Giannopulos v. Pappas, 15 P.(2d) 


353, 80 Utah 442—5 C.J. p 162 note 
69. 

38. Ky.—Pittsburgh Filter Mfg. Co. 

V. Smith, 196 S.W. 150, 176 Ky. 554. 
Me.—^Ray v. E. I. Dupont De Ne¬ 
mours & Co., 120 A 47, 122 Me. 350. 
Mich.—^Pord Motor Co. v. Hunt, 226 
N.W. 218, 247 Mich. 538. 

N.Y.—In re Louis Michel, Inc., 265 
N.Y.S. 165, 238 App.Div. 480, re¬ 
versed on other grounds Louis Mich¬ 
el, Inc. V. Whitecourt Const Co., 
189 N.E. 767, 264 N.Y. 23. 

5 C.J. p 135 note 75, p 168 note 33 [c]. 

Xdenholders 

Lienholders are not concluded by 
arbitration between owner and con¬ 
tractor to which they were not par¬ 
ties.—^Ford Motor Co. v. Hunt 226 
N.W. 218, 247 Mich. 538. 
Uonparticipating parties to contract 
with void arbitration clause 
An award of arbitrators under a 
void provision of a contract was not 
binding on the parties to the contract 
who took no part in the award, and 
such parties were not foreclosed from 
contending that the contract for ar¬ 
bitration was void.—Hudson Trading 
Co. V. Durand, 185 N.Y.S. 187, 194 
App.Div, 248. 

Surety or guarantor of party 

(1) A valid award cannot be made 
against a surety of a party, where 
the surety is not a party to the sub¬ 
mission or arbitration, although it 
may participate therein.—^In re Lou¬ 
is Michel, Inc., 265 N.Y.S. 165, 238 
App.Div. 480, reversed on other 
grrounds Louis Michel, Inc. v. White- 
court Const. Co., 189 N.E. 767, 264 N. 
Y.s. 23—^Brescia Const. Co. v. Walart 
Const Co., 263 N.Y.S. 13, 238 App.Div. 
45, affirmed 190 N.E. 484, 264 N.Y. 
260. 


(2) An action cannot be maintained 
against a guarantor on a contract 
guaranteeing the payment of an 
amount to be found due from another, 
by showing an award fixing the 
amount, under a submission to which 
the guarantor is not a party.—Chap¬ 
man V. Champion, 2 Day (Conn.) 101 
—5 C.J. p 136 note 76. 

(3) The changing of a contract by 
an award of the arbitrators, without 
the consent of a surety, may release 
such surety from any liability under 
the contract of suretyship.—Coleman 
V. Wade, 6 N.Y. 44—5 C.J. P 136 note 
78. 

39. Rockell V. Lawrence, 1 Hun (N. 
Y.) 471, 3 Thomps. & C. 475—5 C.J. 
p 137 note 96. 

40. Ga.—Rich v. Turnbull, 22 S.E. 
581, 95 Ga. 752. 

N.H.—^Horne v. Hutchins, 51 A 651, 
71 N.H. 128. 

5 C.J. p 138 note 99. 

Purchaser of note in controversy 
Where a controversy arising on a 
note was submitted to arbitration, 
and an award was made on such 
submission, it was held to be bind¬ 
ing on the one buying the note with 
knowledge thereof.—^Taylor v. Rem¬ 
ington, 51 N.Y. 663. 

41. Cal.—^Alameda County Water 
Dist. V. Spring Valley Water Co., 
227 P. 953, 67 CahApp. 533. 

N.Y.—In re Albert, 288 N.Y.S. 933, 
160 Misc. 237. 

42. Alameda County Water Dist. v. 
Spring Valley Water Co., 227 P. 
953, 67 CaLApp. 533—5 C.J. p 137 
note 97. 

43. In re McCall's Estate, 109 A 637, 
266 Pa. 379—5 C.J. p 137 note 98. 
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§ 95. — Merits of Controversy 

An award, ordinarily, concludes and binds the parties 
as to the merits of ail matters, properly within the scope 
of the award, and intended by the arbitrators to be finally 
decided. 


As an adjudication or judgment, an award, which 
is regular on its face and has not been impeached 
finally concludes and binds the parties on the merits 
of all matters properly within the scope of the 
award,^^ both as to the law and the facts,^5 and the 


44. Ala.—Glens Falls Ins. Co. of New 
York V. Garner, 155 So, 533—Fuerst 
V. Eichberger, 138 So. 409, 224 Ala. 
31. 

Ark.—Hasten v. Salo, 215 S.W. 583, 
140 Ark. 408. 

Cal.—^Alameda County Water Dist. v. 
Spring Valley Water Co., 227 P. 953, 
67 CaLApp. 533. 

Conn.—^Hartford Steam Boiler Inspec¬ 
tion & Insurance Co. v. Firemen’s 
Mut. Ins. Co., 170 A. 151, 118 Conn. 
49. 

Fla.—Johnson v. Wells, 73 So. 188, 
72 Fla. 290. 

Ill.—^White Eagle Laundry Co. v. 
Slawek, 129 N.E. 753, 296 Ill. 240— 
Clark V. Courter, 117 N.E. 720, 280 
Ill. 590—Williams v. Henkle, 201 
IlLApp. 362—^Baker v. Pierce, 197 
IlLApp. 158. 

Ky.—Bogard v. Boone, 255 S.W. 112, 
200 Ky. 572—^Reager’s Adm’x v. 
Pennsylvania Co., 184 S.W. 395, 169 
Ky. 479. 

N.T.—^Pine St. Realty Co. v. Coutrou- 
los, 253 N.T.S. 174, 233 App.Div. 
404, appeal denied Pine St Realty 
Co. V. Coutroulas, 180 N.B. 354, 
258 N.T. 609—^Davis v. Rochester 
Can Co., 207 N.T.S. 33, 124 Misc. 
123, reversed on other grounds 221 
N.T.S. 666, 220 App.Div. 487. 

Okl.—^Inglis v. Trickey, 45 P.(2d) 135. 
Pa. — Ruch V. Tork, 18 Pa,Dist. 1055. 
Tenn.—^Harmon v. Komisar, 15 Tenn. 
App. 405. 

Wash.—^Lester v. Mills, 201 P. 752, 
117 Wash. 502. 

Wis.—^Decker v. Ladish-Stoppenback 
Co., 234 N.W. 355. 203 Wis. 285-- 
In re Lower Baraboo River Drain¬ 
age Dist., 225 N.W. 331, 199 Wis. 
230, 63 A.L.R. 1165. 

5 C.J. p 161 note 67, p 195 note 84. 

Statutory or common law 

(1) An award made pursuant to an 
agreement of submission, whether un¬ 
der statute or at common law, is final, 
unless the arbitrators are guilty of 
Craud, partiality, or corruption in 
making it.—^Rhodes v. Folmar, 94 So. 
745, 208 Ala, 595—D. Goff & Sons v. 
Rheinauer, 192 N.T.S. 92, 199 App. 
Div. 617—^Ferguson v. Ferguson, (Tex. 
3iv.App.) 93 S.W.(2d) 613. 

(2) A statute establishing this rule 
s merely declaratory of the common 
aw.—^Fuerst v, Eichberger, 138 So. 
109, 224 Ala. 31. 

(3) Hence, an arbitrators’ award 
vhich fails of statutory requirements, 
)ut constitutes a valid common-law 
Lward, is final and conclusive between 
)arties thereto and their privies.— 
Tuerst v, Eichberger, supra. 


Reasons for mle 

‘‘The reason for the high degree of 
conclusiveness which attaches to an 
award made by the arbitrators is 
that the parties have by agreement 
substituted a tribunal of their own 
choosing for the one provided and es¬ 
tablished by law, to the end that the 
expense usually incurred by litiga¬ 
tion may be avoided and the cause 
speedily and finally determined. To 
permit the dissatisfied party to set 
aside the award and invoke the judg¬ 
ment of the court upon the merits 
of the cause would be to destroy the 
purpose of the arbitration and render 
it merely a step in the settlement 
of the controversy, instead of a final 
determination of it.”—^Johnson v. 
Wells, 73 So. 188, 190, 191, 72 Fla. 
290—5 C.J. p 162 notes 70, 71. 

45. Cal.—^Kerr v Nelson, 59 P.(2d) 
821—^Utah Const. Co. v. Western 
Pac. Ry. Co.. 162 P. 631, 174 Cal. 
156—Prick v. Preston, 19 P.(2d) 
836. 130 CaLApp. 290. 

Conn.—Hartford Steam Boiler Inspec¬ 
tion & Insurance Co. v. Firemen's 
Mut. Ins. Co., 170 A. 151, 118 Conn. 
49. 

Ill.—Podolsky V. Raskin, 128 N.E. 534, 
294 Ill. 443. 

Iowa.—Turner v. Hartford Fire Ins. 

Co., 172 N.W, 166, 185 Iowa 1363. 
Ky.—^Deshons v. Scott’s Adm’r, 260 
S.W. 355, 202 Ky. 575. 

Mass.—Cummington Realty Associ¬ 
ates v. Whitten, 132 N.E. 53, 239 
Mass. 313, 17 A.L.R. 527. 

Mo.—Higgins-Wall-Dyer Co. y. City 
of St. Louis, 53 S.W.(2d) 864, 331 
Mo. 454—Fernandes Grain Co. v. 
Hunter, 274 S.W. 901, 217 Mo.App. 
187. 

N.J.—^Deakman v. Odd Fellows Hall 
Ass’n of Jersey City, 164 A. 256, 110 
N.J.Law 304. 

N.T.—Pine St. Realty Co. v. Coutrou- 
los, 253 N.T.S. 174, 233 App.Div. 
404, appeal denied Pine St. Realty 
Co. V. Coutroulas, 180 N.E. 354, 258 
N.T. 609—^D. Goff & Sons v. Rhein- 
auer, 192 N.T.S. 92, 199 App.Div. 
617. 

N.C.—^Millsaps v. Estes, 50 S.E. 227, 
137 N.C. 535, 70 L.R.A. 170, 107 
Am.S.R. 496. 

Okl.—Inglis V. Trickey, 45 P.(2d) 135 
—Morgan v. Teel, 234 P. 200, 109 
Okl. 17—Scrivner v. McClelland, 168 
P. 415, 67 Okl. 51. 

Or,—Gerdetz v. Central Oregon Irr. 

Co., 163 P. 980, S3 Or, 576. 

Pa.—^Pierce Steel Pile Corporation v. 
Flannery, 179 A. 558, 319 Pa. 332 
—Isaac V. Donegal & Conoy Mut. 
Fire Ins. Co., 152 A. 95, 301 Pa. 
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351—^Ruch Co. V. Tork, 18 Pa.Dist. 

1055. 

Tex.—Smith & Lawson v. Taylor, 

(Civ,App.) 249 S.W. 519. 

W.Va.—^Boomer Coal & Coke Co. v. 

Osenton, 133 S.E. 381, 101 W.Va. 

683. 

Wis.—In re Lower Baraboo River 

Drainage Dist., 225 N.W. 331, 199 

Wis. 230, 63 A.L.R. 1165. 

5 C.J. p 162 note 68. 

Conclusive evidence of facts 

(1) A valid award is conclusive 
evidence of facts necessarily involved 
in the arbitration, whenever, in a 
subsequent litigation between the 
same parties or their privies, the same 
facts are brought directly in issue.— 
Midwest Securities Corporation v. 
City of Des Moines, 202 N.W. 565, 200 
Iowa 245—^National Surety Co. v. 
Board of Education of Clifton, 165 A. 
288, 11 N.J.Misc. 225, affirmed Nation¬ 
al Surety Co. v. Board of Education of 
Clifton in Passaic County, 170 A. 643, 
112 N.J.Law 375—^Dinerstein v. Sha¬ 
piro, 262 N.T.S. 461, 147 Misc. 37— 
Leonard v. People's Tobacoo Ware¬ 
house Co., (S.C.) 122 S.E. 678—5 C.J. 
p 168 note 33. 

(2) If a fact subsequently in issue 
was but inferentially involved in the 
arbitration, the award is prima facie 
evidence on it, although not conclu¬ 
sive.—Withington V. Warren, 12 Mete. 
(Mass.) 114—5 C.J. p 168 note 34. 

(3) Where it appears that the fact 
in question could not rightfully have 
been determined under the submis¬ 
sion, the award is not binding or ad^ 
missible.—Hackett v. Sawyer, 14 N. 
H. 65—Gaylord v, Gaylord, 48 N.C. 
367—5 C.J. p 168 note 35. 

Decision or finding contrary to law 

(1) Although findings of arbitra¬ 
tors are contrary to law where con¬ 
troversies involving questions purely 
of law are submitted to arbitration, 
the decision of the arbitrators in re¬ 
spect thereto is binding, unless fraud 
or corruption is imputable,—Deshons 
V. Scott’s Adm’r, 260 S.W. 355, 202 
Ky. 575—5 C.J. p 72 note 16. 

(2) Where a seller of cane seed, to 
be delivered in sound, strong bags, 
committed a breach of contract by in¬ 
cluding a part of the shipment in 
bags which did not comply with the 
contract, where the sacks were not 
tagged as required by statute, and 
where, after the buyer rejected the 
entire shipment, the dispute was sub¬ 
mitted to an arbitration committee 
whose award should be according to 
“justice and equity,” it was held that, 
while under the technical rule of law 
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courts will make no inquiry as to whether the de¬ 
termination thereon was right or wrongs for the 
purpose of interfering with the award,unless there 
is a statute providing for a court review of an award 
on the merits, preventing the award from be¬ 
coming conclusive before the entry of judgment 
thereon.^ ^ The general rule is particularly applica¬ 
ble where the parties have expressly agreed that the 
award shall be final and conclusive,49 or that there 
shall be no appeal therefrom.^O Ordinarily, how¬ 
ever, such a stipulation is not essential to the con¬ 
clusiveness of the award, for it will usually be given 
that effect without its being so stipulated,^! unless 
it is expressly provided that the award shall not be 
final or conclusive but the award is not conclu¬ 
sive, where so-called arbitrators act in a ministerial 
capacity only, unless the agreement of submission 
contains a stipulation to that eifect, or an intention 
to be bound conclusively is fairly inferable there- 
from.53 

Of course, an award cannot be conclusive or bind¬ 
ing as to matters which the arbitrators have no au¬ 
thority to decide, or which cannot properly be re¬ 
garded as included in the award (see supra § 80); 
nor as to matters on which the arbitrators do not 


intend to render a final or binding decision.®^ Hence, 
an award is not conclusive as to questions of law, 
which it, by its terms, refers to the decision of the 
court, either declining to decide them, or deciding 
them subject to such court revision.^^ 

§ 96. —- Merger or Bar of Original Causes 
of Action or Defenses 

a. In general 

b. Matters not submitted or considered 
a. In General 

Generally, unless there Is a contrary provision In the 
submission, a valid award operates as a merger and bar of 
all claims and defenses embraced in the submission and 
award. 

Although an award, which is void, 56 or has been 
set aside (see infra § 103) or repudiated (see infra 
§ 102), cannot be effective for this purpose, it is the 
general rule that a valid award operates to merge 
and extinguish all claims embraced in the submission, 
so that thereafter the submission and award furnish 
the only basis by which the rights and liabilities of 
the parties can be determined.®'^ It constitutes a 
bar to any action on the original claim or demand,® 6 


he was entitled to rescind, the buyer 
was bound by the award, the breach 
of the contract being: unintentional, 
and the seller having: made a timely 
offer to resack the shipment in bag’s 
conforming to the contract, and there 
being no evidence of partiality, fraud, 
or misconduct on the part of the ar¬ 
bitrators.—^Panhandle Grain & Eleva¬ 
tor Co. V. Dorsey, (Tex.Civ.App.) 242 
S.W. 255. 

Authority of arbitrators to determine 
law and facts see supra § 48. 

46. Or.—^Jacob v. Pacific Export 
Lumber Co., 297 P. 848, 136 Or. 622. 

Wis.—^Koepke v. E. Liethen Grain 
Co., 236 N.W. 544, 205 WiS. 75. 

5 C.J. p 161 note 67. 

47. Hamilton v. Wort, S Blackf, 
(Ind.) 68. 

Matters not within statute 
If the submission is of a matter 
not within the statute, it will not be 
subject to such provisions, and the 
award will be conclusive under the 
rule at common law.—^Hays v. Miller, 
12 Ind. 187—Speer v. Bidwell, 44 Pa. 
23. 

48. Cochrane v. Forbes, 153 N.E. 566, 

257 Mass. 135. | 

4,9. Pfleger v. Eenner, 13 Ohio App. 
96. 

50. Ferguson v. Ferguson, (Tex.Civ. 
App.) 93 S.W.(2d) 513. 

51. Stockwell V. Equitable Fire & 
Marine Ins. Co. of Providence, R. 
I., (Cal.App.) 25 P.2d 873—5 C.J. 
p 162 note 74. 

6 C.J.IS.—16 


52. Jenkins v. Meagher, 46 Miss. 84 
—5 C.J. p 162 note 73. 

53. Dworkin v. Caledonian Ins. Co., 
226 S.W. 846, 285 Mo. 342—Nelson 
V. Massman Const. Co., (Mo.App.) 
91 S.W.(2d) 623—5 C.J. p 162 note 
72. 

54. Ames Canning Co. v. Dexter Seed 
Co., 190 N.W. 167, 195 Iowa 1285— 
5 C.J. p 162 notes 75-78. 

Advisory award 

Where the award, while announcing 
the conclusion at which the arbitra¬ 
tors arrived, attached the express 
condition that neither party was to | 
be bound by it, the award was mere¬ 
ly advisory and not binding on the 
parties.—Sartwell v. Horton, 28 Vt. 
370. 

Suggestions 

A mere suggestion in an award that 
a party, who was made a certain al¬ 
lowance for a sum of money claimed 
to be expended by him, should make 
an accounting to the court for the 
items making up the amount was not 
binding on any one, and was waived 
by the parties asking for judgment 
on the award.—Ames Canning Co. v. 
Dexter Seed Co., 190 N.W. 167, 195 
Iowa 1285. 

55 . Bllicott V, Coflan, 106 Mass. 365 
—5 C.J. p 162 notes 76-78. 

56. U.S.—^American Trading Co. v. 
Steele, (C.C.A.China) 274 F, 774. 

—Conant v. Arsenault 107 A. 866, 
118 Me. 281. 

Mass.—Cochrane v. Forbes, 153 N.E. 
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566. 257 Mass. 135—Kabatchnick v. 
Hoffman, 115 N.E. 309, 226 Mass. 
221 . 

Tex.—Evans v. De Spain, (Civ.App.) 
37 S.W. (2d) 231—Mottier v. Nilson, 
(Civ.App.) 22 S.W.(2d) 325. 

5 C.J. p 167 note 27. 

57- Me.—Conant v. Arsenault 107 
A. 866, 118 Me. 281. 

Miss.—Yarbro v. Purser, 74 So. 425, 
114 Miss. 75. 

.5 aJ. p 163 notes 87, 88. 

5a U.S.—McCullough V. Clinch- 
Mitchell Const. Co., (C.C.AMo.) 71 
P.(2d) 17, certiorari denied Clinch- 
Mitchell Const. Co. v. McCullough, 
55 S.Ct 96, 293 U.S. 582. 

Ala.—Rhodes v. Folmar, 94 So. 745, 
208 Ala. 595. 

Mo.—Dickens v. Luke, (App.) 2 S.W. 
(2d) 161. 

N.Y.—Goldstein v. Schleifer, 205 N.T. 

S. 399, 209 App.Div. S99. 

N.D.—Johnsen v. Wineman, 157 N.W. 
679. 34 N.D. 116. 

Va.—Equitable Fire & Marine Ins. 
Co. of Providence, R. I. v. Stieffens, 
153 S.E. 731, 154 Va. 281. 

5 C.J. p 163 note 87, p 164 note 90. 

Rule applies in both statutory auA 
commou-law arbitrations 
An award may be pleaded in bar 
of a subsequent suit founded on the 
same claim or demand, whether the 
award results from a statutory or a 
common-la’W arbitration.—Glens Falls 
Ins. Co. of New York v. Gamer, (Ala ) 
155 So. 533. 
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unless the right to sue has been expressly reserved,®^ 
and precludes defendant, in an action to enforce the 
award, from setting up in defense thereto any matters 
embraced in the award.®® 

An award may operate as a merger or bar, al¬ 
though it is based on a parol submission,®^ or is made 
pending an action for the same cause,or with 
reference to a liability on a judgment®® or a money 
demand.®^ In this latter case the award may at 
all events, be pleaded in bar to defeat a recovery be¬ 
yond the amount of the award.®® 

Original claim recognized or approved. When the 
award merely reapproves the terms of a contract 
out of which the subject matter of the submission 
arose, it seems that an action may still be maintained 
on the contract.®® 


b. Matters Not Submitted or Considered 

(1) In general 

(2) Under general submission 
(1) In General 

An award Is ordinarily effective as a merger or bar 
only with respect to those matters which have been sub¬ 
mitted and considered, or passed on, by the arbitrators. 

An award will not operate to merge and bar any 
matters except such as were comprehended within 
the scope of the submission,®7 and passed on by the 
arbitrators.®® Hence, where the award does not 
purport to pass completely on the subject matter of 
the original claim, contract, or right, but only some 
subsidiary question in connection therewith, it does 
not prevent the enforcement of the original claim 
or contract, except in so far as the rights thereunder 
have been modified by the award.®® 


TTSLcertaiiity removed by agreement 
An arbitration award was held to 
be a bar to a subsequent suit, al¬ 
though not clear as to a certain fea¬ 
ture, where the parties had thereafter 
agreed thereon.—^Dickens v. Luke, 
(Mo.App.) 2 S.W.(2d) 161. 
trse of award in support of action 
An award is not properly admissi¬ 
ble in evidence in support of an ac¬ 
tion brought on the original demand. 
—Elliot V. Heath, 14 N.H. 131—5 C. 
J. p 164 note 90. 

59. New York Mut. P. Ins. Co. v. 
Alvord, (Mass.) 61 P. 752, 9 C.C.A. 
623. 

Beservatiou iu Insurance policy 
An action on an insurance policy 
is not barred by the fact that an 
award by arbitrators was made on the 
same policy, where the policy pro¬ 
vides that the submission shall not 
be construed into a waiver of any of 
the rights or defenses of either of 
the parties, as this is an express res¬ 
ervation of the right to sue.—^New 
York Mut. F. Ins. Co. v. Alvord, 
(Mass.) 61 P. 752, 9 C.C.A. 623. 

60. Standard Chemical & Oil Co. v. 
N. P. Sloan Co., (C.C.A.Ala,) 268 
P. 225—~5 C.J. p 163 note 89. 

61. Cal.—^Dugan v. Phillips, (App.) 
246 P. 566. 

N.D.—Johnsen v. Wineman, 157 N.W. 

679, 34 N.D. 116. 

5 C.J. p 164 notes 92, 93. 

62. D.C.—Campbell v. Campbell, 44 
App.D.C. 142, certiorari denied 37 
S.Ct. 114, 242 U.S. 642, 61 L.Ed. 542. 

Neb.—Schlanbusch v. Schlanbusch, 
167 N.W. 557, 102 Neb. 462. 

5 C.J. p 164 note 95. 

Award for less sum than claimed In 
suit 

This is true even though the award 
finds for plaintiff in a less sum than 
the amount claimed in the suit— 
McAlpin y. May, 1 Stew. (Ala.) 620. 


dismissal or discontinuance of suit 

(1) Where, during the pendency of 
a suit, the parties agree to submit 
their differences to arbitration^ and 
provide that on the return of an award 
and compliance therewith by the debt¬ 
or party the pending suit shall be 
dismissed, an award under such sub¬ 
mission and compliance with its 
terms by the party against whom the 
award Is made operate as a discon¬ 
tinuance of the suit.—Campbell v. 
Campbell, 44 App.D.C. 142, certiorari 
denied 37 S.Ct. 114, 242 U.S. 642, 61 
L.Ed. 542. 

(2) When an arbitration is had pur¬ 
suant to Rev.St.(1913) §§ 8216-8235, 
providing for the practice in such pro¬ 
ceedings, the courts may not proceed 
further in a cause involving the same 
matters pending before such arbitra¬ 
tion, but may dismiss such cause and 
act on the arbitration and the award 
made therein.—Schlanbusch v. 
Schlanbusch, 167 N.W. 557, 102 Neb. 
462. 

63. Turner v, Stewart, 41 S.E. 924, 
51 W.Va. 493—5 C.J. p 164 note 3. 

Award ou original cause 
An award on the same original 
cause of action as was the basis of 
an antecedent judgment will not 
merge that judgment, unless carried 
into a second judgment,—^Turner v. 
Stewart, 41 S.E. 924, 51 W.Va. 493. 

64. Brazill v. Isham, 12 N.Y. 9— 
5 C.J. p 164 note 99. 

65. Houston, etc., R. Co. v, Newman, 
2 Tex.App.Civ.Cas. § 349—6 C.J. p 
164 note 98. 

68 . Keeler v. Harding, 23 Ark. 697 
—5 C,J. p 164 note 1. 

67. Ala.—^Bell v. A. MacKay & Co., 
72 So. 83, 196 Ala. 408. 

Ga.—^Republic Iron & Steel Co. v. 
Norris, 104 S.E. 921, 25 Ga.App. 
809. 

5 C.J. p 165 note 6. 
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Costs not submitted 
Where an arbitration is had under 
the express terms of an agreement 
authorizing determination of a sin¬ 
gle and particular matter, the arbi¬ 
trators cannot award costs or other 
expenses, so that their judgment will 
not preclude a subsequent action for 
costs.—Republic Iron & Steel Co. v. 
Norris, 104 S.E. 921, 25 Ga.App. 809. 
Determination of scope of submis¬ 
sion: 

Generally see supra § 27. 

For purpose of ascertaining author¬ 
ity of arbitrators or conformity of 
award see supra § 80. 

Necessity that award be limited to 
matters submitted see supra § 80. 
68 . Roanoke Rapids Power Co. v. 
Roanoke Nav., etc., Co„ 75 S.E. 29, 
169 N.C. 393. 

Claims refused consideration 
Where the arbitrators refuse to 
consider a claim because they deem 
it not to be within their jurisdiction 
under the submission, such claim may 
properly be made the basis of an ac¬ 
tion.—^Bixby V. Whitney, 5 Me. 192 
—Pennsylvania Tack Works v. Sow¬ 
ers, 11 Wkly.NC.(Pa.) 83—5 C.J. p 
165 note 9, p 167 note 26. 

Necessity that award completely de¬ 
cide all matters submitted see su¬ 
pra § 81. 

S9. Young V. Society of First Con¬ 
gregational Church of Verona, 102 
A. 358, 91 N.J.Law 310—5 C.J. p 
164 notes 1, 2. 

Action on contract to buUd rather 
than on award to repair 
Where certain church foundations 
built by a contractor collapsed before 
the price was paid, and the contrac¬ 
tor and the church society arbitrated 
the dispute as to who should pay for 
the repairs, the contractor's subse¬ 
quent action for the price to be paid 
for building the foundations under 



6 C.J.S. 


ARBITRATION AND AWARD 


§ 98 


(2) Under General Submission 

An award, under a general submission of ail matters 
in dispute between the parties, does not merge or bar 
claims not in dispute at the time of the submission; nor 
does it, according to some authorities, so operate with 
respect to matters not actually presented and considered, 
but as to this there is considerable contrary authority. 

An award, under a general submission of all mat¬ 
ters in difference or dispute, does not bar or merge 
claims or demands which existed at the time of the 
submission but were not then in difference or dis¬ 
pute.'^® As to whether such an award bars or 
merges matters in difference, which were not actual¬ 
ly presented to, and considered by, the arbitrators, 
there is considerable difference of opinion. 

According to one line of authorities, it is the duty 
of a party who makes a general submission to come 
forward with his whole case, and all matters in dif¬ 
ference become merged in the award whether actual¬ 
ly brought before the arbitrators or not.7i Under 
this view, it has been held that the fact that the par¬ 
ty who failed to present his claim acted in ignorance 
of the effect of such failure is immaterial.72 

In conflict with the above line of authorities, there 
are many cases which hold that it is permissible to 
show that a certain matter, although within the scope 
of the submission, was not in fact considered by the 
arbitrators, and that the award will not bar an ac¬ 
tion on such demand.73 This has been held true, al¬ 
though the award has been performed by the other 
party.74 Even in these jurisdictions, however, it 
seems that, where the matter not presented con- 

the original contract was properly 
brought on the contract, and not on 
the award.—^Toung v. Society of First 
Congregational Church of Verona, 102 
A. 358, 91 N.J.Law 310. 

Amount due on mortgage 
Where merely the question, of the 
amount due on a mortgage is submit¬ 
ted to arbitration, the award does not 
destroy the mortgage security.—Col¬ 
lier V. White, 12 So. 385, 97 Ala. 615— 

5 C.J. p 164 note 2. 

70. Young V. Society of First Con¬ 
gregational Church of Verona, 102 
A. 358, 91 N.J.L.aw 310—5 C.J. p 
165 note 8. 

71. U.S.—Standard Chemical & Oil 
Co. V. N. P. Sloan Co., (C.C.A.Ala.) 

268 F. 225. 

Or.—^Jacob v. Pacific Export Lumber 
Co.. 297 P. 848, 136 Or. 622. 

5 C.J. p 165 note 13, p 166 notes 14, 

15. 

Duty of arbitrators to award with re¬ 
spect to matters not presented un¬ 
der general submission see supra § 

81. 

TTupresented defense of accord and 
8atl8factio3i. 

A plea of accord and satii^actioh Is' 


stitutes part of an entire demand, the award will bar 
any further action on the original claim and 
where a party intentionally withholds a claim, al¬ 
though requested to bring it forward, the award will 
always bar a subsequent action thereon.*^® 

In one jurisdiction, it has been held, in case of a 
general submission by parol, that the award is not 
a bar to a subsequent action on a claim within the 
submission not presented to the arbitrators,'^'^ al¬ 
though, in case of a submission under seal, the award 
is a bar to a claim within the submission and not 
presented, where such failure to present did not arise 
from any mistake, forgetfulness, or accident,'^8 and, 
in a later decision, this rule was extended to a writ¬ 
ten award, based on a written submission not un¬ 
der seal.'^9 

§ 97. —• Nature as Res Judicata 

The doctrine of res judicata applies with reference to 
arbitration awards. 

An arbitration award is accorded the benefits of 
the doctrine of res judicata in much the same man¬ 
ner as the judgment of a court^o 

§ 98. — Creating New Cause of Action 

An award operates to create a new cause of action. 

The cause of action on an award is a new cause 
of action arising as of the time of the award.^i Thus, 
in pursuance of the general rule that a claim, in or¬ 
der to be a proper subject of set-off, must be a sub¬ 
sisting debt, due at the time of the commencement 

Or.—^Jacob v. Pacific Export Lumber 
Co., 297 P. 848, 136 Or. 622. 

An “award . . . valid on Its 

face . . . until set aside in a 
proper proceeding . . . has the 

force of a judgment, and therefore 
became res judicata as to all matters 
embraced in the submission . . . 

between the parties.”—Campbell v. 
Campbell, 44 App.D.C. 142, 154a, cer¬ 
tiorari denied 37 S.Ct. 114, 242 U.S. 
642, 61 L.Ed. 542. 

81. Dworkin v. Caledonian Ins. Co., 
226 S.W. 846, 285 Mo. 342—5 C.J. 
p 168 note 36. 

Appraisal distinguished 

In case of common-law arbitration, 
the original cause of action becomes 
merged in the award, which may be 
declared on at common law as a new 
demand, or under statutory arbitra¬ 
tion (Rev.StC19093 § 875), judgment 
may be entered on it by the court des¬ 
ignated, while in case of an appraise 
al of values, or the amount of a loss, 
no new cause of action is created, 
and the liability of the parties on the 
contract is still open.—^Dworkin ,v. 
Caledonian Ins. Co., 226 S.W. 846^ 
285 Mo. 842. 


not a defense to counts based on an 
award by arbitrators, where defend¬ 
ant had neglected its opportunity to 
present that defense to the arbitra¬ 
tors.—Standard Chemical ft Oil Co. 
V. N. P. Sloan Co., (C.aA.Ala.) 268 
F. 225. 

72. Stipp V. Washington-Hall Co., 5 
Blackf.dnd.) 473. 

73. Evans v. Clapp, 123 Mass. 165, 
25 Am.R. 52—5 C.J. p 166 note 17. 

74. Edwards v. Stevens, 1 Allen 
(Mass.) 315. 

75. Kendall v, Stokes, (D.C.) 3 How. 
(U.S.) 87, 11 L.Ed. 506, 833—5 C. 
J. p 166 note 19. 

76. Warfield v. Holbrook, 20 Pick. 
(Mass.) 531—5 C.J. p 167 note 20. 

77. Ennos v. Pratt, 26 Vt. 630—^Buck 
V. Buck, 2 Vt. 417—5 C.J. p 167 note 
22 . 

7a Robinson v. Morse, 26 Vt, 392. 
76. Barker v. Belknap, 39 Vt 168— 
5 C.J. p 167 note 24. 

sa N.Y.—^In re Albert, 288 N.Y.S. 
933, 160 Misc. 237. 

Okl.—^mglls V. Trickey; 45 P.(2d) 135. 
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of the action and on which an action might be then 
sustained which is considered in the title Set-Off 
and Counterclaim § 25 [57 C.J. p 393 note 79], an 
award made after commencement of an action is not 
available as a set-off in such action, although the 
subject matter of the submission was a claim exist¬ 
ing at the time the action was commenced.^^ 

§ 99. — Lien on Property 

Ordinarily, an award does not operate as a lien, unless 
the submission gives it that effect, or it has been made 
a judgment of the court under statutory provisions. 

Ordinarily, an award of itself does not operate as 
a lien.^^ The submission, however, may create a 
lien for the amount to be awarded so as to justify 
and require the enforcement of such lien by a court 
of equity.Also, the award may result in a lien 
in statutory arbitrations in judicial proceedings, and 
where the award is entered as the judgment of the 
court under statute.S5 

§ 100. -Title to Property 

a. Real property 

b. Personal property 

a. Real Property 

Although It may not strictly operate as a conveyance, 
an award may be effective, by way of estoppel, to conclude 
the parties as to the title to real property. 

Although an award may not strictly operate as a 
conveyance of real estate, the title or right to which 
it has determined in accordance with the submis¬ 
sion,it is usually held, except where questions as to 
the title of real estate are not subject to submission 
to arbitration,87 or the question of title has not ac¬ 
tually been included in the submission,^^ that the 
award will operate, by way of estoppel, to conclude 
the parties from disputing the title or right deter¬ 
mined by the award.^^ Accordingly, an award, de¬ 


claring the title to land to be in one of the parties, 
may be set up by such party as a defense to an ac¬ 
tion of ejectment by the other party,^^ or as a de¬ 
fense to an action of trespass quare clausum fregit.^i 
Likewise, the award is available as the basis of ti¬ 
tle, so as to enable the party in whose favor it is 
made to maintain an action of ejectment to recover 
possession,92 a writ of entry,^^ or an action of tres¬ 
pass quare clausum fregit and it may be effectual 
as showing title in a suit to quiet title.95 

b. Personal Property 

Usually, an award determining the title to personal 
property In accordance with the submission Is conclusive 
between the parties as to the title and right to posses¬ 
sion. 

While there are some decisions which apparent¬ 
ly maintain the contrary doctrine,^® it is usually 
held that, where the title to personalty is submitted 
to arbitration and the award adjudges the title and 
right to possession to be in one of the parties, this is 
conclusive between the parties as to the title and 
right to possession,97 and the one in whom the title 
and right to possession is adjudged may, in case the 
other wrongfully withholds the property, maintain 
trover therefor.^s 

§ 101* Ratification of Award 

a. In general 

b. Mode and requisites 

a. In General 

Ratification or acceptance by the parties may validate 
an award which is merely voidable, but such action is 
not essential to the effectiveness of a valid award, and a 
void award cannot be benefited thereby. 

An acceptance or ratification by the parties is not 
essential to the effectiveness or validity of an award 
which has been duly completed and made according 


82. Corm.—Curley v. Dean, 4 Conn. 
259, 10 Am.D. 140. 

N.H.—^Varney v. Brewster, 14 N.H, 
49. 

5 C.J. p 168 note 88 

83. N.J.—Jones v. TVinans, 20 N.J. 
Eq. 96. 

W.Va.—^Turner v. Stewart, 41 S.E. 

924, 51 W.Va. 493. 

5 C.J. p 169 note 53. 

84. Memphis, etc., R. Co. v. Scruggs, 
50 Miss. 284. 

85. Miller v. Fisk, 47 Ga. 270—5 C. 
J, p 169 note 54. 

86 . Snedeker v. Allen, 2 N.J.Law 32 
—5 C.J. p 168 note 39. 

Power of arbitrators to direct con¬ 
veyance or transfer see supra S 80 
b (3) (h). 

87. Olcott V. Wood. 14 N.Y. 32. 


Right to submit controversies relat¬ 
ing to real estate see supra § 11. 

88 . N.C.—^Hardin, v. Beaty, 20 N.C. 
516. 

Pa.—^Pullen v. Rianhard, 1 Whart. 
514. 

89. Ga.—Johnston v. Johnston, 141 
S.E. 924, 37 Ga.App. 788. 

Ky.—^Turner v. Spicer, 249 SW. 1038, 
198 Ky. 739—Burnett v. Miller, 191 
S.W. 659, 174 Ky. 91, 

5 C.J. p 29 notes 10, 12. 

90. Ala.—^Moore v. Helms, 74 Ala. 
368. 

Pa.—Calhoun v. Dunning, 4 Dali. 120, 
1 L.Ed. 767. 

5 C.J. p 168 note 44. 

91. Sellick v. Addams, 15 Johns. (N. 
Y.) 197—5 C.J. p 168 note 45. 
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92. Cox V. Jagger, 2 Cow,(N.T.) 638, 
14 Am.D. 522. 

93. Goodridge v. Dustin, 5 Mete. 
(Mass.) 363—5 C.J. p 168 note 47. 

94. Shelton v. Alcox, 11 Conn. 240— 
5 C.J. p 168 note 46. 

95. Rich v. Turnbull, 22 S.E. 581, 95 
Ga. 752. 

96. Gray v. Reed, 26 A. 526, 65 Vt 
178—5 aj. p 169 note 50. 

97. Bunnell v. Reynolds, 226 S.W. 
614, 205 Mo.App. 653—5 C.J. p 169 
note 51. 

9& Mich.—^McArthur v. Oliver, 19 N. 

W. 5, 53 Mich. 299. 

N. H.—Girdler v. Carter, 47 N.H. 305. 
Vt.—^Bridgeman v. Eaton, 3 Vt 166. 
5 C.J. p 169 note 52. 
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to law and the terms of the submission.99 *On the 
other hand, an award which is completely void is 
incapable of being rendered operative by ratifica- 
tion.i Ratification is material, however, with respect 
to awards which are not absolutely void but merely 
voidable because of some defect that does not go 
to the jurisdiction of the arbitrators or of the court 
having supervisory power over the proceedings, for 
these may be validated by such acts of the parties as 
indicate an intention to abide by the award.2 

b* Mode and Requisites 

The ratification of a voidable award may be either 
express or implied, and no new consideration is neces¬ 
sary; but there must usually be knowledge of the defects 
in the award at the time of the ratification. 

The ratification of a defective award may be ex¬ 
press by a promise to pay or perform the award 
after its publication,^ or it may be implied from the 
acts or conduct of the parties.*^ In this latter in¬ 
stance the question of what acts sufficiently show 
an intention to ratify is one of fact, under all the 
circumstances.® No intention to ratify the award or 
waive a defect therein will be implied from the 
mere failure of a party to be present at the meet¬ 
ing at which the award is made, for he is under no 
duty to be present at that time.® 

Acceptance of benefits. Accepting payments in 
whole or in part satisfaction of a voidable award, 
or of things done by the other party in whole or 


part performance thereof, or otherwise receiving 
and enjoying the fruits of the award, shows an in¬ 
tention to ratify which will preclude such party 
from thereafter questioning the validity of the award 
or refusing to perform it on his part.^ The fact that 
the benefits were accepted under protest does not in 
any way affect the operation of the rule, where they 
were retained and enjoyed.® There is, however, a 
well defined limitation of the principle under con¬ 
sideration. A party to an agreement to submit a con¬ 
troversy to arbitration, who accepts a part of the 
award, is not estopped to question the validity of an¬ 
other part thereof, where the two parts are divisible 
from each other.® 

Performance or payment. The performance of 
the award either in whole or in part is often held 
to be a ratification thereof.^® Payments made, ei¬ 
ther in whole or in part, in satisfaction of a void¬ 
able award, sufficiently show an intention to ratify 
the award, and will prevent the party paying from 
thereafter questioning its validity,!^ and the pay¬ 
ments cannot be recovered back.^^ Giving a note 
or bond to secure the payment of an award stands, 
in respect of ratification, upon the same ground 
as payments.^® 

Proceeding in court. Generally, participation in 
any proceedings with reference to the award, which 
are inconsistent with an intention to disaffirm it 
will amount to a ratification,and one who in his 


99. Strickland v. Strickland, 116 S, 
E. 556, 29 Ga.App. 783—5 C.J. p 
169 note 60. 

1. In re Friedman, 213 N.T.S. 369, 
215 App.Div. 130, reversing 206 N. 
Y.S. 410, 123 Misc. 809—5 C.J. p 
169 notes 61, 62. 

railnre to observe Jurisdictional re- 
CLiiirements 

For the reason that parties can¬ 
not, by consent, confer upon courts 
Jurisdiction of the subject matter, 
the omission to observe such statu¬ 
tory requirements as are held to be 
Jurisdictional cannot be cured by 
ratification, so as to enable the court 
to enforce the award under the stat¬ 
ute.—^Burkland v. Johnson, 70 N.W. 
888 , 50 Neb. 858—5 C.J. p 169 note 
64 [a], [b]. 

Subject 2 uatter not submissible 
The rule of the text has been ap¬ 
plied in respect of an award void be¬ 
cause the matter submitted was not 
a proper subject of arbitration.—Wil¬ 
kinson V. Prichard, 123 N.W. 964, 145 
Ibwa 65, Ann.Cas.l912A 1259—5 C.J. 
P 169 note 64 [a]. 

2 . Ala.—^Lide v. Birmingham Elec¬ 
tric Battery Co., 115 So. 689, 22 
Ala.App. 336. 

Cal.—Ramish v. Marsh, 172 P. 1100, 
178 Cal. 217. 


Ga.—Callaway v. Perkins, 138 S.E. 

241, 36 Ga.App. 798. 

N.T.—O’Neill v, Seglin Const. Co., 
286 N.Y.S. 849, 158 Misc. 742. 

Tex.—Ferguson v. Ferguson, (Civ. 

App.) 93 S.W.(2d) 513. 

5 C.J. p 170 note 65. 

Waiver of right to impeach award 
for fraud or misconduct see infra § 
104 d. 

3. Dore v. Southern Pac. Co., 124 P. 
817, 163 Cal. 182—5 C.J. p 170 note 
72. 

4. Ala.—^Lide v. Birmingham Elec¬ 
tric Battery Co., 115 So. 689, 22 
Ala.App. 336. 

Ga.—Callaway v. Perkins, 138 S.E. 
241, 36 Ga.App. 798. 

5. Palmer v. Van Wyck, 21 S.W. 761, 
92 Tenn. 397—5 C.J. p 170 note 66 
Ca], [b]. 

6. Black V. Woodruff, 69 So. 97, 193 
Ala. 327. 

7. Cal.—^Ramish v. Marsh, 172 P. 
1100, 178 CaL 217. 

Ga.—Murray v. Hawkins, 87 S.E. 
1068, 144 Ga. 613—Callaway v. Per¬ 
kins, 138 S.E. 241, 36 Ga.App. 798. 
Iowa.—Ames Canning Co. v. Dexter 
Seed Co., 190 N.W. 167, 195 Iowa 
1285. 

5 C.J. p 171 note 77. | 
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Acceptance of benefits held not 
ratification under circumstances.— 
Aldrich v. Aldrich, 260 Ill.App. 333. 
Benefits from preliminary award 
Where a party accepted and still 
retains benefits from a preliminary 
award, he is estopped from claiming 
that the final award was not filed 
within the time required by the sub¬ 
mission agreement.—^Ames Canning 
Co. V. Dexter Seed Co., 190 N.W. 167, 
195 Iowa 1285. 

8 . Prentiss v. Farnham, 22 Barb.(N. 
Y.) 519—5 C.J. p 171 note 78. 

9. Waisner v. Waisner, 89 P. 580, 
15 Wyo. 420, 123 Am.S.R. 108—5 
C.J. p 171 note 80. 

10 . Ga.—Callaway v. Perkins, 138 S. 
E. 241, 36 Ga.App. 798. 

Ky.—Elkhorn-Hazard Coal Co. v. 
Fairchild, 260 S.W. 1115, 202 Ky. 
635. 

5 C.J. p 171 note 76. 

11. Ramish v. Marsh, 172 P. 1100, 
178 Cal. 217—5 C.J. p 170 note 74. 

12 . Hegan v. Beckley, 105 S.W. 969, 
32 Ky.L. 349—5 C.J. p 170 note 73. 

13. Forqueron v. Van Meter, 9 Ind. 
270—5 C.J. p 171 note 75. 

14. Hoogs V. Morse, 31 Cal. 128—5 
C.J. p 172 note 84. 
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pleadings has set up and relied upon an award of 
arbitrators will not be permitted to assail the 
same.^5 Hence, suing on an award affirms its va¬ 
lidity as much as does a distinct expression of an 
intention to ratify,^® and same is true of the plead¬ 
ing of an award in bar to an action on the orig¬ 
inal subject matter.^*^ 

Lapse of time. The lapse of such a period of 
time lifter the publication of the award as will 
afford the successful party sufficient reason to re¬ 
gard it as having been acquiesced in may amount 
to a ratification.!^ 

Knowledge of defect. Ordinarily an act of rati¬ 
fication will not bind a party to the performance 
of an award which is not otherwise enforceable be¬ 
cause of some fatal defect, if he did not, at the 
time, have knowledge of the defects, since it can¬ 
not be presumed that he intended to waive a de¬ 
fect of which he had no knowledge.!^ However, a 
party who has received benefits under a defective 
award will not be permitted to repudiate his rati¬ 
fication on the ground that, because of his igno¬ 
rance of the defect, it was not intended, unless he 
can and does restore the other party to as good a 
situation as he was in before the ratification.^® 

Consideration, No new consideration is neces¬ 
sary to uphold a ratification; the fact that the par¬ 
ties become mutually bound by the ratified award 
is sufficient.2i 

§ 102. Repudiation of Award 

Although an award may be repudiated and rendered 


ineffective by mutual consent of the parties, an attempted 
repudiation by one of the parties alone does not In any 
way affect an award otherwise valid. 

An award, otherwise valid, can be in no way af¬ 
fected or abrogated by any act or attempted repudi¬ 
ation of one of the parties alone .^2 xhe parties 
may, however, repudiate or abandon the award by 
mutual consent, and thereafter they are remitted 
to their original rights and neither of them can en¬ 
force the award or rely on it as a bar to an action 
based upon the original controversy.23 Such a re¬ 
pudiation may be by parol,^^ and may be implied 
from a subsequent agreement, fairly and voluntarily 
entered into, to resubmit the subject matter of the 
first arbitration to the same or other arbitrators,^^ 
notwithstanding the resubmission may not result in 
the making of a valid award.26 

§ 103. Impeachment of Award in General 

The courts are extremely reluctant to permit arbitra¬ 
tion awards to be impeached or set aside, and will ordi¬ 
narily do so only where the award Is void, where there 
are unwaived objections rendering it voidable, or where 
there has been fraud, misconduct or palpable mistake; 
but if an award fs successfully Impeached and set aside 
it is thereby nullified and the parties are relegated to 
their original rights. 

With respect to its impeachment, an award stands 
in a position very similar to a judicial judgment or 
decree.27 Ordinarily it may be impeached or set 
aside if there is any defect or insufficiency in the 
submission or award rendering it invalid or not 
binding,28 or there has been a substantial and prej- 


15-. Gray v. Merchants’ Ins. Co., 125 
IlLApp. 370. 

10. Ala.—^Anderson v. Miller, 19 So. 
302, 108 Ala. 171. 

Tenn.—^McDaniel v. Bell, 3 Hayw. 
257. 

5 C.J. p 171 note 81. 

17. Ogden v. Rowley, 15 Ind. 56— 
Stipp V. Washington Hall Co., 5 
Blackf.(Ind.) 473—5 C.jr. p 172 note 
82. 

18. Ill.—Kane County v. Herrington, 
50 Ill. 232. 

Vt.—Barker v. Belknap, 27 Vt 700. 

5 C.J. p 172 note 85. 

10. In re Friedman, 213 H.T.S. 369, 
215 App.Div. 130, reversing 206 N. 
Y.S. 410, 123 Misc. 809—5 C.J. p 
170 note 69. 

20. Wilkinson v. Prichard, 123 N.W. 
964, 145 Iowa 65, Ann.Cas.l912A 
1259—5 C.J. p 170 note 70. 

Beasons for rule 

If the losing party cannot be 
placed in statu quo it would be more 
reasonable and equitable to hold the 
other party to an agreement which 


he may have incautiously or igno¬ 
rantly made than that the former 
who has been guilty of no negligence 
or mistake should be subjected to 
loss or injury.—Culver v. Ashley, 19 
Pick.(Mass.) 300. 

21. Ellison V. Weathers, 78 Mo. 115. 

22. Ala.—^Lide v. Birmingham Elec¬ 
tric Battery Co., 115 So. 689, 22 
Ala.App. 336. 

Cal.—Dugan v. Phillips, 246 P. 566, 
77 CaLApp. 268. 

Conn.—^Lehrman v. Prague, 162 A. 15, 
115 Conn. 484. 

Ga.—Strickland v. Strickland, 116 S. 

B. 556, 29 Ga.App. 783. 

Iowa.—^Oskaloosa Sav. Bank v. Ma¬ 
haska County State Bank, 219 N. 
W. 530, 205 Iowa 1351. 

5 C.J. p 172 note 86. 

Bringing of suit by one party to 
arbitration against the other party, 
and withdrawal of the case before 
trial, was held not to vacate an 
award.—Lehrman v. Prague, 162 A. 
15, 115 Conn. 484. 

23. London v. Singer, 195 N.W. 42, 
224 Mich. 411, 32 A.L.B. 1363—5 
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C.J. p 167 note 30, p 172 notes 87, 

88 . 

Transfer or assignment by party 
After a party has made an assign¬ 
ment of his interest in the award, of 
which the other party has been noti¬ 
fied, he cannot without the knowl¬ 
edge or consent of the assignee enter 
into a settlement which will effect 
a repudiation of the award.—^Bank of 
Coronado v. Shreve, 196 P. 787, 51 
CaLApp. 353. 

24. Georges v. Niess, 73 N.W. 644, 
70 Minn. 248. 

25. Payne v. Crawford, 14 So. 854, 
102 Ala. 387—5 C.J. p 172 note 90. 

26. Goodwin v. Merchants’, etc., 
Mut Ins. Co., 92 N.W. 894, 118 
Iowa 601—5 C.J. p 172 note 91. 

27. Bisnovich v. British American 
Assur. Co., 123 A. 339, 100 Conn. 
240. 

28. N.D.—^Maw v. Kitzman, 214 N. 
W. 273, 55 N.D. 463. 

Tex.—Evans.V. De Spain, (Civ.App.) 

, 37 S.W.(2d) 231. 



6 C.J.S. 


ARBITRATION ANB AWARD 


udicial departure from the rules governing proceed¬ 
ings by and before arbitrators (see infra § 104 c), 
unless the objection or objections relied upon have 
been cured by waiver or ratification (see supra §§ 
69 and 101). The courts are, however, extremely 
reluctant to interfere with arbitration awards,29 and 
will permit the same to be impeached only where 
they are clearly subject to one of the above objec¬ 
tions or there has been fraud, misconduct, or pal¬ 
pable or gross mistake or error.^o 

Effect Where an award is successfully im¬ 
peached and set aside, the parties are thereby rele¬ 
gated to their former rights and an action will lie 
on the original demand.9i 

§ 104. — Fraud or Misconduct 

a. In general 

b. Of parties 

c. Of arbitrators 

d. Waiver of objections 

a. In General 

As a general rule any fraud or misconduct having a 
tendency to affect the award improperly will vitiate It 
and render it subject to impeachment. 

As a general rule any fraud or misconduct having 
a tendency to affect the award improperly will viti¬ 
ate it and render it subject to impeachment.22 In 
this connection, it has been said that the same 
fraud, influence or misconduct that would avoid the 
verdict of a jury ought to avoid an award.93 

Fraud or misconduct vitiates an award and ren¬ 


§ m 

ders it subject to impeachment notwithstanding a 
provision in the submission that the award shall not 
be subject to exception or appeal or shall be final 
or conclusive.s^ 

b. Of Parties 

(1) In general 

(2) In procurement of submission 

(3) In conduct of proceedings or presen¬ 

tation of case 

(4) Improper influence on arbitrators 
(1) In General 

If an award has been obtained op Influenced by the 
fraud or misconduct of a party, or his agent, it may be 
thereby vitiated and rendered subject to impeachment. 

If an arbitration award has been obtained or in¬ 
fluenced by fraud, imposition, misconduct, or other 
undue means employed or exerted by a party to 
the arbitration 35 or his agent,® 5 the award is there¬ 
by vitiated and rendered subject to impeachment. 

The mere fact, however, that the views of the at¬ 
torney for one of the parties may have affected the 
action of the arbitrators,®^ or that the attorney may 
have assisted them in putting their award in final 
form,®® is not such misconduct as vitiates the award 
or furnishes grounds for setting it aside. 

If the fraud or misconduct is such that it would 
have a tendency to influence the award improperly 
it will vitiate the same, although no harmful results 
to the complaining party were actually produced; ®9 
but the award cannot be impeached because of con- 


•2a. Ga.—^Johns v. Security Ins. Co., 
(App.) 174 S.E. 216. 

Minn.—^Larson v. Nygaard, 180 N.W. 

1002, 148 Minn. 104. 

•Or.—^Hooper v. Pennick, 202 P. 743, 
102 Or. 382. 

SO. U.S.—^Alliance Const Co. v. U. 
S., 79 CtCl. 730—^Arundel Corpora¬ 
tion V. U. S., 79 CtCl. 343. 

•Cal.—^Riccomini v. Pierucci, 202 P. 

344, 54 CatApp. 606. 

•Conn.—Liggett v. Torrington Bldg. 

Co., 158 A. 917, 114 Conn. 425. 

Ill.—Wechsler v. Gidwitz, 250 Ill. 
App. 136. 

Ky ,—^Deshons v. Scotts Adm'r, 260 
S.W. 355, 202 Ky. 575. 

-Mo.—Thatcher Implement & Mercan¬ 
tile Co. V. Brubaker, 187 S.W. 117, 
193 Mo.App. 227. 

Mont—Carlston v. St. Paul Fire & 
Marine Ins. Co., 94 P. 756, 37 Mont 
118. 

:N.Y.—Schluter v. Terney, 254 N.Y.S. 
483, 142 Misc. 21—Underhill v. Van 
Courtlandt, 2 Johns.Ch. 339. 

•Or.—^Jacob v. Pacific Export Lumber 
Co., 297 P. 848, 136 Or. 622. 

-Pa.—^Lackawanna Iron & Steel Co. v. 


Lackawanna & W. V. R. Co., 149 
A. 702, 299 Pa. 503. 

Tex.—^Robbs v. Woolf oik, (Civ. App.) 
224 S.W, 232, dismissed for want of 
jurisdiction. 

Va.—^Equitable Fire & Marine Ins. 
Co. of Providence, R. I., v. Stief- 
fens, 153 S.E. 731, 154 Va. 281. 

31. Mo.—^Pope Const Co. v. State 
Highway Commission, 84 S.W.(2d) 
920. 

Tex.—Evans v. Oe Spain, (Civ.App.) 
37 S.W. (2d) 231—Mottier V. Nilson, 
(Civ.App.) 22 S.W.(2d) 325. 

5 C.J. p 167 note 29. 

32. Cal.—Stockwell v. Equitable 
Fire & Marine Ins. Co. of Provi¬ 
dence, R. I., (App.) 25 P.(2d) 873. 

Ky.—^Reager’s Adm’x v. Pennsylvania 
Co., 184 S.W. 395, 169 Ky. 479. 
Va.—Raleigh Coal & Coke Co. v. 
Mankin, 97 S.E. 299, 83 W.Va. 54. 

33. Smith v. Home Ins. Co., 183 S.E. 
166, 170, 178 S.a 436—5 C.J. p 
189 note 39 [a]. 

3^ Evans v. De Spain, (Tex.Civ. 
App.) 37 S.W.(2d) 231—5 C.J. p 189 
note 41. 


35. Smith V. Home Ins. Co., 183 S.E. 
166, 178 S.a 436—5 C.J. p 187 note 
23. 

Based on implied condition 
An agreement to submit to arbitra¬ 
tion by necessary implication carries 
with it the condition that neither 
party will attempt by any unfair or 
fraudulent means to affect the award 
which is to be made, and such con¬ 
dition is concurrent and vital.— 
Wynne v. Greenleaf Johnson Lumber 
Co.. 102 S.E. 403, 179 N.G 320, 8 A. 
L.R. 1081. 

36. Smith v. Home Ins. Co., 183 S. 
E. 166, 178 S.C. 436—5 C.J. p 187 
note 24. 

Adjuster of insurance company.— 
Smith v. Home Ins. Co., 183 S.R 166, 
178 S.C. 436. 

37. Elms V. Hunt, 6 Ky.Op. 361. 

38. Boomer Coal & Ctoke Co. v. 
Osenton, 133 S.E. 381, 101 W.Va. 
683. 

39. Smith v. Home Ins. Co., 183 S.E. 
166, 178 S.a 436—5 C.J. p 188 note 
35. 
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duct which, under the circumstances attending it, 
could not have affected the result.^® 

(2) In Procurement of Submission 

An award may be Impeached because the submission 
on which it Is based was procured by fraud. 

Where a party is induced by the fraud or false 
representations of the other party to submit to 
arbitration, the award may be set aside on that 
ground.^1 

(3) In Conduct of Proceedings or Presenta¬ 

tion of Case 

There Is a conflict of authority as to whether the 
presentation of a false claim, or the use of false or per¬ 
jured testimony to procure the award, is sufficient 
grounds for setting it aside. 

According to some cases an award, like a judg¬ 
ment, will be interfered with only for fraud in ob¬ 
taining it which is such as prevents the losing party 
from having a fair adversary trial of the issue 
and hence an award will not be set aside merely 
because the claim submitted to arbitration was 
false,or the award was induced by false swearing 
or perjured testimony,^^ for although such conduct 
is a fraud in obtaining the award it does not pre¬ 
vent an adversary trial. Particularly, has this been 
held where the award has been made a judgment of 
the court under statutes prescribing the arbitration 
procedure and the grounds for setting the award 
aside.^5 

Other cases, however, have held that an award 
may be set aside because obtained upon the false 


testimony of a party or because a party sup¬ 
pressed material facts which affected the determina¬ 
tion of the arbitrators.47 

(4) Improper Influence on Arbitrators 

An award may be set aside or impeached because of 
fraud or conduct of a party having a tendency to Influence 
an arbitrator improperly in reaching his decision. 

The exercise of undue influence, applied by one 
of the parties to one or more of the arbitrators by 
separate conference or other means of approach, is 
good ground for setting aside the award.^^ If the 
use of such improper measures is admitted or estab¬ 
lished, a party will not be heard to say that he 
was unable to accomplish his purpose,^^ for ordi¬ 
narily if there is conduct having a tendency to af¬ 
fect improperly the decision of the arbitrator or 
arbitrators in the matter in issue, it will be held 
sufficient to invalidate the award, without inquiry 
as to whether the conduct or act in question actually 
produced any harmful results to the complaining 
party.50 When, however, there appears to have 
been no corrupt motive and the award was not in¬ 
fluenced thereby, the mere fact that a party talked 
with,5i or wrote letters to,52 an arbitrator regard¬ 
ing the case will not necessarily cause the award 
to be impeached or set aside. 

Entertainment of arbitrators. For a party to fur¬ 
nish refreshments or other entertainment to an ar¬ 
bitrator is highly improper, and will sometimes jus¬ 
tify the setting aside of the award; 53 but in a few 
cases such relief has been refused, where it did 


40. Gannon v. McOlannahan, 263 S. 
W. 770. 204 Ky. 67—5 C.J. p 187 
note 25. 

41- Conger v. Dean, 3 Iowa 463, 66 
Am.D. 93—5 C.J. p 188 note 30. 

42. N.T.—^Jacobowitz v, Metselaar, 
197 N.B. 169, 268 N.T. 130, 99 A. 
L.R. 1198, reversing Jacobowitz v. 
Herson, 276 N.T.S. 816, 243 App. 
Div. 274, rehearing denied 198 N.E. 
528, 268 N.T. 630. 

Vt,—^French v. Raymond, 72 A. 324, 
82 Vt. 156, 137 Am.S.R. 994. 

43. Tinsley v. Maddox, 168 S.E. 297, 
176 Ga. 471. 

44. French v. Raymond, 72 A. 324, 
82 Vt. 156, 137 Am.S.R. 994. 

*Tt makes no difference whether 
the perjury is suborned by the suc¬ 
cessful party or not, unless you call 
the subornation the fraud, and not 
the introduction of the perjured tes¬ 
timony, nor whether the successful 
party himself commits it, in which 
case it is clearly intrinsic and direct; 
for, when a matter has been actually 
tried and determined by a tribunal 
of competent jurisdiction, both par¬ 
ties having been fully heard, as here. 


a court of equity will not, according 
to most of the cases, reopen the con¬ 
troversy because of perjury, and 
throw the whole matter at large 
again, for that would be sowing 
dragons* teeth, and disregarding the 
maxims that it is for the public 
good that litigation should end, and 
that a man shall not be twice vexed 
for the same thing, which maxims 
are the very foundation of the law 
of this subject”—^French v. Ray¬ 
mond, supra. 

45. Ga.—Tinsley v. Maddox, 168 S. 
E. 297, 176 Ga. 471. 

N.T.—Jacobowitz v. Metselaar, 197 N. 
E. 169, 268 N.T. 130, 99 AL.R. 
1198, reversing Jacobowitz v. Her¬ 
son, 276 N.T.S. 816, 243 App.Div. 
274, rehearing denied 198 N.E. 528, 
268 N.T. 630. 

46. Chambers v. Crook, 42 Ala. 171, 
94 Am.D. 637—5 C.J. p 188 notes 
28, 32. 

47. Lankton v. Scott, Kirby (Conn.) 
356—5 C.J. p 188 note 31. 

48. Mo.—Holt V. Williams, 240 S.W. 
864, 210 Mo.App. 470. 
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S.C.—Smith V. Home Ins. Co., 183 S. 

E. 166, 178 S.C. 436. 

5 C.J. p 188 note 33. 

Bribery 

Where a contract required the ap¬ 
praisement of property by three ap¬ 
praisers, proof that the adverse par¬ 
ty had bribed one of the three ap¬ 
praisers is sufficient to impeach the 
finding of all, since the courts will' 
not attempt to determine the extent 
of the influence of the bribed ap¬ 
praiser.—^Holt V. Williams, 240 S.W. 
864, 210 Mo.App. 470—5 C.J. p 187' 
note 23 [c], 

49. Catlett V, Dougherty, 2 N.E. 669,. 
114 Ill. 568. 

50. Smith v. Home Ins. Co., 183 S.E. 
166, 178 S.C. 436—5 C.J. p 188 note 
35. 

51. Monidah Trust v. Arctic Const. 
Co., (C.C.AWash.) 264 F. 303—5 C. 
J. p 188 note 36. 

52. Jacob V. Pacific Export Lumber- 
Co., 297 P. 848, 136 Or. 622. 

53. Ind.—^Robinson v. Shanks, 20 N. 
E. 713, 118 Ind. 125. 

pa.—Riding v. Burkert^ S Pa.Co. 640. 
5 C.J. p 188 note 37. 
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not appear that there was any intention to influence 
the award, or that it had been so influenced.54 

c. Of Arbitrators 

(1) In general 

(2) Irregularities and indiscretions 
(1) In General 

Prejudicial fraud, misconduct, corruption, or partiality 
on the part of arbitrators will vitiate the award and render 
it subject to impeachment. 

An award may be vitiated and rendered subject 
to impeachment or being set aside by reason of the 
fraud, corruption, or misconduct of the arbitra¬ 
tors,55 especially where one of the parties partici¬ 
pates therein.56 Where improper conduct is shown, 
the fact that the arbitrators were not actuated by 
an evil or corrupt intent will not prevent the vaca¬ 
tion of the award; 57 and ordinarily it need not be 
shown that the misconduct was actually injurious,®^ 
although it must be of such a nature as to be cal¬ 
culated to prejudice the rights of the parties.59 It 
has been held, however, that a statute authorizing 
a court to vacate an award, where the arbitrator 
was guilty of misconduct or committed gross error, 
means that the misconduct or error complained of 
must be of such a character that the rights of the 
complainant were prejudiced thereby.50 

Bias or partiality. If arbitrators conduct them¬ 


selves with bias or partiality, this amounts in law 
to misconduct which will warrant the setting aside 
of the award.51 This is so notwithstanding the ar¬ 
bitrator declared that, irrespective of bias, he tried 
the case fairly.52 

On part of one of several arbitrators. Where 
there are several arbitrators, partiality or miscon¬ 
duct on the part of one only who acts with the 
others is ground for setting aside the award, al¬ 
though it was unanimous, and although an award by 
the others alone would have been valid. 53 It has 
been held, however, that where one of three arbi¬ 
trators, the report of a major part of whom was 
to be conclusive, was guilty of fraudulent miscon¬ 
duct in the interest of one of the parties, and the 
other two in good faith made an award in which 
such arbitrator refused to join, the award should 
not be set aside at the instance of a party in whose 
interest the misconduct happened.®^ 

Amount of azuard. As noted in § 90, the fact 
that the award is grossly or palpably excessive or 
inadequate may cause a court to conclude that it 
should be set aside because of fraud or partiality. 

(2) Irregularities and Indiscretions 

Slight irregularities or indiscretions of arbitrators 
committed in good faith, and not resulting in injustice, 
will not necessarily cause the award to be vitiated or dis¬ 
turbed; but it Is otherwise where there has been an 


54. Matter of McGregor, 13 N.T.S. 
191—5 C.J. p 188 note 38. 

55. Cal.—Ricomini v. Pierruci, 202 
P. 344, 54 Cal.App, 606. 

N.T.—Stefano Berizzi Co. v. Krausz, 
146 N.B. 436, 239 N.T. 315, revers¬ 
ing 203 N.T.S. 442, 208 App.Div. 
322. 

Pa.—Curran v. City of Philadelphia, 
107 A. 636, 264 Pa, 111. 

5 C.J. p 189 note 39. 

See Bartels v. Rudloff, 197 Ill.App. 8. 
55. Woods V. Roberts, 57 N.E. 426, 
185 Ill. 489, modifying 82 Ill.App. 
630. 

57. Kan.—^Lantry Contracting Co. v. 
Atchison, T. & S. F. Ry. Co., 172 
P. 527, 102 Kan. 799. 

N.T.—Stefano Berizzi Co. v. Krausz, 
146 N.E. 436, 239 N.T. 315, revers¬ 
ing 203 N.T.S. 442, 208 App.Div, 
322. 

S.C.—Smith V. Home Ins. Co., 183 S.E. 

166, 178 S.C. 436. 

-5 C.J. p 190 note 42. 

58. Jackson v. Roane, 16 S.E. 650, 
90 Ga. 669, 35 Am.S.R. 238. 

59. Mo.—Fernandes Grain Co. v. 
Hunter, 274 S.W. 901, 217 Mo.App. 
187. 

N.T.—Robins Silk Mfg. Co. v. Con¬ 
solidated Piece Dye Works, 229 N. 
T.S. 500, 224 App.Div. 83, affirmed 
167 N.E. 181, 251 N.T. 87. 


Misconduct aftor completion of 
award held not to justify vacation of 
award as a matter of law.—^Robins 
Silk Mfg. Co. V. Consolidated Piece 
Dye Works, 167 N.E. 181, 251 N.T. 87, 
affirming In re Robins Silk Mfg. Co., 
229 N.T.S. 500, 224 App.Div. 83. 

60. Manson v. Wilcox, 73 P. 1004, 
140 Cal. 206. 

61. U.S.—^American Guaranty Co. v. 
Caldwell, (C.C.ACal.) 72 P.(2d) 209. 

Colo.—^Noffsinger v. Thompson, 54 P. 
(2d) 683. 

Pa.—Curran v. City of Philadelphia, 
107 A. 636, 264 Pa. 111. 

Tex.—^Anderson Bros. v. Parker 
Const. Co., (Civ.App.) 222 S.W. 677. 

5 C.J. p 190 note 46. 

BepresentatiO'n of party appointing 

(1) If an arbitrator misconceives 
his duty and seeks to act as the rep¬ 
resentative, and in favor, of the par¬ 
ty appointing him, this may consti¬ 
tute sufficient misconduct to justify 
setting the award aside.—^Noftsinger 
V. Thompson, (Colo.) 54 P.(2d) 683— 
Lantry Contracting Co. v. Atchison, 
T. & S. F. Ry, Co., 172 P. 527, 102 
Kan. 799—^Fass v. Liverpool, London 

6 Globe Fire Ins, Co., 89 S.E. 1040, 
105 S.C. 364—5 C.J. p 190 note 46 [a] 
[b]. 

(2) However, the mere fact that an 
arbitrator appointed by plaintiff took 
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a keen interest and was strongly con¬ 
vinced of the merits of plaintiff's 
claim was held not to establish such 
bias.—^E. Arthur Tutein, Inc., v. Hud¬ 
son Valley Coke & Products Corpora¬ 
tion, 245 N.T.S. 125, 230 App.Div. 419, 
affirmed 177 N.E. 127, 256 N.T. 530. 

(3) Also, it has been held that an 
arbitration award cannot be vacated 
on the ground of alleged partiality of 
an arbitrator appointed by the ad¬ 
versary, where each party appointed 
an arbitrator, under agreement of 
submission “as its representative,” 
and arbitrators agreed that arbitra¬ 
tors should represent parties appoint¬ 
ing them in examination of witnesses, 
and no complaint of arbitrator's par¬ 
tiality was made despite knowledge 
of facts, until award was rendered.— 
Pope Const. Co. v. State Highway 
Commission, (Mo.App.) 92 S.W.(2d) 
974. 

Impartiality of arbitrators as requi¬ 
site of competency see supra § 46. 
Partiality shown by excessiveness or 
inadequacy of award see supra § 
90. 

62. Noffsinger v. Thompson, (Colo.) 
64 P.(2d) 683—5 C.J. p 190 note 47. 

63. Moshier v. Shear, 102 Ill. 169, 40 
Am.R. 573, reversing 8 IlLApp. 119 
—5 C.J. p 190 note 49. 

64. Plummer v. Sanders, 55 N.H. 23. 
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arbitrary disregard of any of the legal requirements for 
a fair and impartial proceeding. 

An award will not ordinarily be disturbed on ac¬ 
count of mere indiscretions or slight irregularities 
in the conduct of the arbitrators, where they evi¬ 
dently acted in good- faith and no injustice appears 
to have been done.^5 However, irregularities which 
deprive a party of a fair and impartial hearing, or 
amount to an arbitrary disregard of the rights to 
which a party is entitled in connection with the 
arbitration proceeding (see supra §§ 55-69), will 
constitute such misconduct as will vitiate the award 
and cause it to be set aside.®^ Hence an award 
may be set aside because the arbitrators proceeded 
without notifying a party or giving him an oppor¬ 
tunity to be heard,®7 refused to postpone the hear- 


6 C.J.S, 

ing when it was plainly their duty to do so,^^ re¬ 
fused to hear competent and material evidence,®^ 
or received evidence in the absence of, and without 
the consent of, a party.*^® 

Likewise an award may be vitiated or set aside 
because a part of the arbitrators proceeded without 
another, or prevented him from taking part in the 
deliberations; or because the arbitrators improp¬ 
erly delegated their authority.'^^ 

d. Waiver of Objections 

A party may waive his right to impeach an award be¬ 
cause of fraud, partiality, or misconduct by proceeding 
without objection after knowledge thereof. 

Where a party having knowledge of fraud, mis¬ 
conduct, or partiality allows the arbitrators to pro- 
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65. IT.S.—The Guldborg, (D.C.N.T.) 
1 Supp. 380. 

N.T.—E. Arthur Tutein, Inc., v. Hud¬ 
son Valley Coke & Products Corpo¬ 
ration, 245 N.T.S. 125, 230 App.Div. 
419, affirmed 177 N.E. 127, 256 N.T. 
530—^Robins Silk Mfff. Co. v. Con¬ 
solidated Piece Dye Works, 229 N. 
Y.S. 500, 224 App.Div. 83, affirmed 
167 N.E. 181, 251 N.Y. 87. 

Pa.—^Lackawanna Iron & Steel Co. v. 
Lackawanna & W. V. R. Co., 149 A. 
702, 299 Pa. 603—^Ruch v. York, 18 
Pa,Dist. 1056. 

W.Va.—^Boomer Coal & Coke Co. v. 
Osenton, 133 S.B. 381, 101 W.Va. 
685. 

5 C.J. p 190 note 43. 

Award made in office of party’s attor¬ 
ney 

An arbitrators' award will not be 
set aside because considered and 
made in the office of the attorney for 
one of the parties.—^Brodhead-Garrett 
Co. V. Davis Lumber Co., 124 S.B. 600, 
97 W.Va. 165. 

Ibetter to party 

A letter from the arbitrator to one 
of the parties relating* to the decision 
being* final did not require setting the 
award aside.—Jacob v. Pacific Export 
Lumber Co., 297 P. 848, 136 Or. 622. 

Mere departure from formal tech¬ 
nicalities without resulting injury 
does not nullify an award of arbitra¬ 
tors.^—^B. Gerli & Co. v. Oscar Heine- 
man Corporation, 180 N.E. 243, 258 N. 
Y. 484, reversing 250 N.Y.S. 956, 233 
App.Div. 831, dismissal of appeal de¬ 
nied 180 N.B. 339, 258 N.Y. 576. 

tinder statute making '‘misbehavior” 
ground of impeachment 
(1) Under a statute making the 
misbehavlcH: of the arbitrators in the 
case a ground for excepting to their 
award, it has been held that the term 
“misbehavior” implies the intention¬ 
al doing of wrong, and that there is 
no misbehavior simply because the 
majority of arbitrators assert that 


they are not hound by the evidence 
and refuse to listen to a minority 
member who attempts to present 
matters in the losing party's favor.— 
Hatch V. Cole, 222 P. 463, 128 Wash. 
107, affirmed 226 P. 1119, 130 Wash. 
706. 

(2) That an umpire indicated the 
basis for his decision with respect to 
the credibility of a named witness, 
thus eliminating any need for further 
discussion so far as the umpire was 
concerned and limiting to that ex¬ 
tent the discussion directed to him 
by an arbitrator, was held not, as 
matter of law to amount to “misbe¬ 
havior’* within the statute.—^Bridge- 
man V. Gondek, 256 N.Y.S. 491, 235 
App.Div. 129. 

6& U.S.—^American Guaranty Co. v. 
Caldwell, (C.C.ACal.) 72 F.(2d) 
209. 

Cal.—Stockwell v. Equitable Fire & 
Marine Ins. Co. of Providence, R. I., 
(App.) 25 P.(2d) 873. 

Kan.—^Whitehair v. Kansas Flour 
Mills Corporation, 275 P. 190, 127 
Kan. 877. 

Mo.—^Holt V. Williams, 240 S.W. 

864, 210 Mo.App. 470. 

Utah.—Giannopulos v. Pappas, 15 P. 

(2d) 353, 80 Utah 442. 

5 C.J. p 191 note 52. 

67. Cal.—Stockwell v. Equitable Fire 
& Marine Ins. Co. of Providence, R. 
L, (App.) 25 P.(2d) 873. 

La.—^E. V. Benjamin Co. v. Royal 
Mfg. Co., 136 So. 19, 172 La. 965. 
N.J.—^Kopp V. Grobart, 172 A. 733, 12 
N.J.Misc. 488. 

5 C.J. p 191 note 53. 

Personal investigation after hearings 
An arbitrator’s personal investiga¬ 
tion, without notice to the parties, 
after the close of the hearings, as to 
whether bamboo skewers rejected by 
a buyer were salable was held to be 
misbehavior, prejudicing the sellers’ 
rights, within Clv.Pract.Act § 1457 
subd 3, requiring vacation of the 
award made.—Stefano Berizzi Co. v. 
Krausz, 146 N.E. 436, 239 N.Y. 315, 
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reversing 203 N.Y.S. 442, 208 App.Div. 
322. 

68. Torrance v. Amsden, (C.C.Ohio) 
24 P.Cas.No.14,103, 3 McLean 509— 
5 C.J. p 191 note 54. 

69t Giannopulos v. Pappas, 15 P.(2d) 
353, 80 Utah 442—5 C.J. p 191 note 
55. 

Production of evidence prevented 
Where a party was prevented from 
adducing material evidence concern¬ 
ing matters submitted by an arbitra¬ 
tor’s failure to tell his associates of 
his assurance of a further time to be 
given to such party, the arbitrator 
was guilty of prejudicial “misbeha¬ 
vior” within the meaning of L.(1927> 
c 62 § 6 (c) specifying misbehavior 
as a ground for vacating awards of 
arbitrators.—Giannopulos v, Pappas, 
15 P.(2d) 353, 80 Utah 442. 

TO. Stefano Berizzi Co. v. Krausz, 
146 N.E. 436, 239 N.Y. 315, revers¬ 
ing 203 N.Y.S. 442, 208 App.Div. 
322—5 C.J. p 191 note 56. 
Zteinspection of property 
Reinspection of disputed merchan¬ 
dise by an arbitrator appointed by 
the court with the consent of other 
arbitrators after the hearing was 
closed was held to constitute such 
misconduct as to invalidate the 
award.—Horowitz v. Kaplan, 162 N.E. 
519, 248 N.Y. 547. 

71. Ill.—^Jones v. Bishop, 218 IlL 
App. 318. 

La.—S. J. Stewart (Electric) v. Man- 
sura Cotton Oil Mill, (App.) 148 So. 
496. 

N.Y.—Turner v. New York Cent. & H. 
R. R. Co., 163 N.Y.S. 281, 168 Appv 
Div. 359. 

5 C.J. p 191 note 69. 

Necessity of participation and pres¬ 
ence of all arbitrators see supra §§ 
69. 67. 

72. David Harley Co. v. Barnefleld, 
47 A. 644, 22 R.I. 267—5 C.J. p 191 
note 60. 

Right of arbitrators to delegate au¬ 
thority see supra § 50. 
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ceed without objecting on that account, he is deemed 
to have waived the objection,73 

§ 105. - Mistake or Error 

a. In general 

b. As to evidence 

c. Failure of intent 

d. Mistake of parties 

a. In General 

Ordinarily an award is not vitiated or rendered sub¬ 
ject to impeachment because of a mistake or error of 
the arbitrators as to the law or facts, unless it results In 
a failure of intent or breach of authority or is so gross 
or palpable as to establish fraud or misconduct. 

In accordance with the rules that arbitrators have 


§ 105 

power to determine both the law and the facts, un¬ 
less their authority in that respect has been ex¬ 
pressly restricted (see supra § 48), and that their 
award or decision thereon is conclusive and binding 
(see supra § 95), it is ordinarily held that an award 
is not vitiated or rendered subject to impeachment 
merely because it is based upon, or has resulted 
from, a mistaken or erroneous view of the arbitra¬ 
tors as to the law or facts, or both.'^^ Usually to 
impeach an award for mistake or error it must be 
shown that the same has resulted in a failure of 
intent or is so gross, glaring, or palpable as to shock 
the conscience or warrant the conclusion that there 
was constructive fraud, bad faith, or a failure to 
exercise an honest judgment.75 A court will not 
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7a. Md.—^Dominion Marble Co, v. 

Morrow, 100 A. 292, 130 Md. 255. 
Mass.—^Eaton v. Globe & Rutgers 
Fire Ins. Co., 116 N.E. 536, 227 
Mass. 354. 

Mo.—^Pope Const. Co. v. State High¬ 
way Commission, (App.) 92 S.W. 
(2d) 974. 

Ohio.—^Ernst v. McDowell, 11 Ohio N. 
P.(N.S.) 145. 

Or.—Jacob v. Pacific Export Lumber 
Co., 297 P. 848, 136 Or. 622. 

5 C.J. P 192 note 65. 

Consent to inspection 
Inspection by one arbitrator with 
the knowledge and consent of both 
parties was held not to be such mis¬ 
conduct as would vitiate an award. 
—^Robins Silk Mfg. Co. v. Consolidat¬ 
ed Piece Dye Works, 167 N.E. 181, 
251 N.Y. 87, affirming In re Robins 
Silk Mfg. Co„ 229 N.T.S. 600, 224 App. 
Div. 83. 

Pavorable bias 

A party may not because of bias in 
its favor of an arbitrator, known and 
acquiesced in by such party, attack 
the award of the other arbitrators 
for the other party.—^Dominion Mar¬ 
ble Co. V. Morrow, 100 A 292, 130 Md. 
255. 

Ratification or waiver of defects in 
award generally see supra § 101. 
Waiver of objections to proceedings 
by or before arbitrators see supra 
§ 69. 

74 Cal.—^Riccomini v. Pierucci, 202 
P. 344, 54 Cal.App. 606. 

Fla.—^Johnson v. Wells, 73 So. 188, 
72 Fla. 290. 

ill.—City State Bank of Chicago v. 
Detrick, 236 Ill.App. 350—Baker v. 
Pierce, 197 Ill.App. 158. 

Iowa.—Turner v. Hartford Fire Ins. 

Co., 172 N.W. 166, 186 Iowa 1363. 
Ky.—^Deshons v. Scott's Adm’r, 260 
S.W. 355, 202 Ky. 575—Reager's 
Adm'x V. Pennsylvania Co., 184 S. 
W. 395, 169 Ky, 479. 

Mo.—^Fernandes Grain Co. v. Hunter, 
274 S.W. 901, 217 Mo.App. 187— 
Thatcher Implement & Mercantile 
Co. V. Brubaker, 187 S.W. 117, 193 


Mo.App. 627—^Beckett v. Wigles- 
worth, (App.) 178 S.W. 898. 

N.Y.—Marchant v. Mead-Morrison 
Mfg. Co., 169 N.B. 386, 252 N.Y. 
284, modifying and aflarming 235 
N.Y.S. 370, 226 App.Div. 397, and 
reargument denied 171 N.E. 770, 253 
N.Y. 534, appeal dismissed Mead- 
Morrison Mfg. Co. V. Marchant, 51 
S.Ct. 104, 282 U.S. 808, 75 L.Ed. 726 
—^Pine St. Realty Co. v. Coutroulos, 
253 N.Y.S. 174, 233 App.Div. 404, 
appeal denied Pine St. Realty Co. v. 
Coutroulas, 180 N.E. 354, 258 N.Y. 
609—^Wheat Export Co. v. New Cen¬ 
tury Co., 173 N.Y.S. 679, 185 App. 
Div. 723, affirmed In re Wheat Ex¬ 
port Co., 125 N.B. 926, 227 N.Y. 595 
—Kornbluth v. Flatbush Theatre, 
268 N.Y.S. 813, 149 Misc. 733—A O. 
Andersen Trading Co. v. Brimberg, 
197 N.Y.S. 289, 119 Misc. 784. 

Or.—Jacob v. Pacific Export Lumber 
Co., 297 P. 848, 136 Or. 622. 

Pa.—'Pierce Steel Pile Corporation v. 
Flannery, 179 A 658, 319 Pa. 332— 
Kingston Coal Co. v. Glen Alden 
Coal Co., 168 A 677, 312 Pa. 546— 
Patriotic Order Sons of America 
Hall Ass'n v. Hartford Fire Ins. 
Co., 157 A 259, 305 Pa. 107, 78 AL. 

R. 899. 

Tex.—^Ferguson v. Ferguson, (Civ. 
App.) 93 S.W.(2d) 513—Smith & 
Lawson v. Taylor, (Civ.App.) 249 

S. W. 519. 

Vt.—^Batchelder & Brown v. Reyn¬ 
olds, 180 A 884. 

Wash.—Carey v. Herrick, 263 P. 190, 
146 Wash. 283—^Puget Sound Bridge 
& Dredging Co. v. Frye, 252 P. 546, 
142 Wash. 166. 

Wis.—^Putterman v. Schmidt, 245 N. 
W. 78, 209 Wis. 442—^Koepke v. E. 
Liethen Grain Co., 236 N.W. 644, 
205 Wis. 75—Rottman v. Toft, 204 
N.W. 685, 187 Wis. 558. 

5 C.J. p 179 note 65, p 183 note 92, p 
186 note 14. 

Beasons fox mle 

(1) A contrary course, it is said, 
would be a substitution of the judg¬ 
ment of a court in place of the judges 


chosen by the parties, and would 
make an award the commencement, 
not the end, of litigation.—^Burchell 

V. Marsh, (Ill.) 17 How.(U.S.) 344, 15 
L.Ed. 96. 

(2) “Such errors are among the 
contingencies which parties assume 
when they select such tribunals."— 
Putterman v. Schmidt, 245 N.W. 78, 
81, 209 Wis. 442. 

Error of judgment in appraisement 
An award by arbitrators cannot be 
set aside by reason of an error of 
judgment in appraising property.— 
Deshons v. Scott’s Adm'r, 260 S.W. 
355, 202 Ky. 675. 

75. Cohn.—Liggett v. Torrington 
Bldg. Co., 168 A 917, 114 Conn. 425. 
Minn.—Larson v. Nygaard, 180 N.W. 

1002, 148 Minn. 104. 

Ohio.—^Pfieger v. Renner, 13 Ohio 
App. 96. 

Pa.—^Patriotic Order Sons of Ameri¬ 
can Hall Ass'n v. Hartford Fire 
Ins. Co., 157 A 269, 305 Pa. 107, 78 

AL. R. 899. 

Tex.—^Robbs v. Woolfolk, (Civ.App.) 
224 S.W. 232, dismissed for want of 
jurisdiction. 

W. Va.—^Boomer Coal & Coke Co. v. 
Osenton, 133 S.E. 381, 101 W.Va. 683 
—^Brodhead-Garrett Co. v. Davis 
Lumber Co., 124 S.E. 600, 97 W.Va. 
165. 

Wis.—^Putterman v. Schmidt, 245 N. 

W. 78, 81, 209 Wis. 442. 

5 C.J. p 180 note 67, p 182 notes 85, 
86, p 186 note 16. 

“When it is sought to set aside an 
award, upon the ground of a mistake 
committed by arbitrators, it is not 
sufficient to show that they came to 
a conclusion of fact erroneously, how¬ 
ever clearly it may be demonstrated 
that the inference drawn by them 
was wrong. It must be shown that 
by some error, they were so misled 
or deceived that they did not apply 
the rules which they intended to ap¬ 
ply to the decision of the case, so 
that upon their own theory a mistake 
was made which has caused the re¬ 
sult to. be something different from 
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interfere with the award, or substitute its conclu¬ 
sion for that of the arbitrators, simply because it 
might have reached a different conclusion^® 

A mistake or error of fact or law which is so 
gross and palpable as to be evidence of misconduct 
or undue partiality may, however, be a ground of 
impeachment,'^'^ as may a misconstruction of the 
law which is so perverse as to work manifest in¬ 
justice.'^® In this connection it has been held that 
the merits of the controversy and the evidence ad¬ 
duced before the arbitrators should be reexamined 
in determining whether the award was the result 
of misconduct or undue means,'7® although ordi¬ 
narily the courts will not look into the merits of 
the controversy (see supra § 95), nor consider the 
weight or sufficiency of the evidence to discover an 
honest mistake or error (see subdivision b infra). 

The general rule with respect to mistakes or er¬ 
rors of law is primarily based upon the presumed 
intention of the parties, to confer on the arbitra¬ 
tors the power to decide the questions of law on 
which the rights involved depend.®® This basis or¬ 
dinarily exists, and the rule commonly applies, 
where there is a submission with no special limita¬ 
tions on the powers of the arbitrators,®^ and it is 
immaterial whether or not they are members of the 
legal profession.®® On the other hand, if the ar¬ 
bitrators are required, by the terms of the submis¬ 
sion or by a statute or rule of court tmder which 
the arbitration proceeds, to determine the rights of 


the parties according to law, a plain mistake in their 
construction of the law is sufficient ground upon 
which to avoid the award.®® 

b. As to Evidence 

An honest mistake of arbitrators with respect to the 
admission, exclusion, or weight and sufficiency of evidence 
does not ordinarily constitute ground for impeaching an 
award. 

The admission by arbitrators of improper or il¬ 
legal evidence as the result of an honest mistake of 
judgment as to its admissibility or probative force 
is not, ordinarily, a ground for impeachment of the 
award,®^ especially where the party complaining ex¬ 
pected and intended that the arbitrators should act 
upon that kind of evidence, so far as his claim was 
concerned.®® To constitute ground of impeachment, 
it must plainly appear that the award was so in¬ 
fluenced by the improper evidence that the deci¬ 
sion would have been different but for its admis¬ 
sion.®® 

The rejection of legal evidence under circum¬ 
stances not amounting to a refusal to receive such 
evidence on the merits, but only showing a mistaken 
construction of the rules of evidence does not con¬ 
stitute a ground for the impeachment of an award.®'^ 

Likewise, an honest mistake of arbitrators in the 
effect or weight given by them to certain portions 
of the evidence is not such an impropriety as may 
be shown to vitiate or impeach the award;®® and 
the courts will not review the testimony for the 


that which they had reached by their 
reason and judgment.”—^Putterman v. 
Schmidt, supra—5 C.J. p 180 note 67. 

76. Minn.—^Larson v. Nygaard, 180 
N.W. 1002, 148 Minn. 104. 

Or.—^Jacob v. Pacific Export Lumber 
Co., 297 P. 848, 136 Or. 622. 

Utah.—^Bivans v. Utah Lake Land, 
Water & Power Co., 174 P, 1126, 53 
Utah 601. 

5 C.J. p 179 note 65. 

Under general submission 
In case the submission is in general 
terms, however different the judg¬ 
ment of the arbitrators may be upon 
the law of the case from the opinion 
entertained by the court, if the arbi¬ 
trators have acted honestly, the award 
will not be set aside.—^Brodhead-Gar- 
rett Co. V. Davis Lumber Co., 124 S. 
E. 600, 97 W.Va. 165—5 C.J. p 184 
note 94. 

77. Iowa.—Turner v. Hartford Fire 
Ins. Co., 172 N.W. 166, 185 Iowa 
1363. 

Ky.—^Reager’s Adm'x v. Pennsylva¬ 
nia Co., 184 S.W. 395, 169 Ky. 479. 
Tex.—^Bvans v. De Spain, (Civ.App.) 

37 S.W.(2d) 231. 

5 C.J. p 186 note 15, 


78. Remelee v. Hall, 31 Vt. 582, 76 
Am.D. 140—5 C.J. p 184 note 93. 

79. McCullough V. Mitchell, 42 Ga. 
495—5 C.J. p 186 note 20. 

Sd Ward V. American Bank, 7 Mete. 
(Mass.) 486—5 C.J. p 184 note 96. 

81. Brodhead-Garrett Co. v. Davis 
Lumber Co.. 124 S.B. 600, 97 W.Va. 
165—5 C.J. p 183 note 92. 

Authority of arbitrators to decide 
questions of law under general sub¬ 
mission see supra § 48. 

82. Ward v. American Bank, 7 Mete. 
(Mass.) 486—5 C.J. p 184 note 96. 

83. Utah Const. Co. v. Western Pac. 
Ry. Co., 162 P. 631, 174 Cal. 156—5 
C.J. p 183 note 89. 

Award according to <*legal rights” 
required 

A submission requiring the arbi¬ 
trator to make his findings “in equity 
and fairness” and to “make his judg¬ 
ment and award according to the le¬ 
gal right of the parties,” was held to 
bind the arbitrator to decide in con¬ 
formity with the law and to warrant 
vacating of his award in case he does 
otherwise.—Utah Const. Co. v. West¬ 
ern Pac. Ry. Co., 162 P, 631, 174 Cal. 
156, 


The reason is that, the arbitrators 
having mistaken the law which they 
were presumed to understand, the de¬ 
cision is not within the scope of their 
authority as determined by the sub¬ 
mission, and is therefore void.—» 
White Star Min, Co. v. Hultberg, 77 
N.B. 327, 220 Ill. 578—Boston Water 
Power Co. v. Gray, 6 Mete. (Mass. )- 
131—5 C.J. p 183 note 90. 

Conformity of award to submission 
generally see supra § 80. 

84. N.T.—^A. O. Andersen Trading 
Co. V. Brimberg, 197 N.Y.S. 289, 110 
Misc. 784. 

Wis.—^Koepke v. B. Liethen Grain Co.,. 

236 N.W. 544, 205 Wis. 75. 

6 C.J. p 180 note 71. 

85. Duvall V. Sulzner, (C.C.Pa.)- 155 
P. 910. 

86. Reager's Adm'x v. Pennsylvania 
Co., 184 S.W. 395, 169 Ky. 479—6 C- 
J. p 180 note 73. 

87. Eureka Pipe Line Co. v. Simms^ 
59 S.B. 618, 62 W.Va. 628, 638—5 C. 
J. p 181 note 74. 

88. Mass.—^Dana v. Dana, 157 N.E. 
623. 

Wis.—^Koepke v. E. Liethen Grain. 

Co., 236 N.W. 544, 205 Wis. 75. 

5 C.J. p 181 note 75. 
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purpose of determining whether the conclusion of 
the arbitrators thereon is right or wrong, or is sup¬ 
ported thereby. S 9 An award cannot be impeached 
simply because the evidence is such that a jury 
might have reached a different conclusion thereon.^0 

c. Failure of Intent 

(1) In general 

(2) Misconception of facts 

(3) Failure to follow law 

(1) In General 

A prejudicial mistake or error causing a result not 
Intended by the arbitrators may vitiate the award or ren¬ 
der it subject to impeachmentj but some authorities re- 
quire that such mistake or error be shown on the face of 
the award or by documents properly a part thereof. 

According to many decisions, whenever, in a 
proper proceeding, it is made plainly to appear, ei¬ 
ther by the face of the award or properly by mat¬ 
ter extrinsic thereto, that the arbitrators have fallen 
into such an error, either of fact or of law, as will 
make the award operate prejudicially against the 
complaining party, as to a material matter, in a 
manner in wiich they manifestly did not intend it 
to operate, the award will not conclude the parties 
as to such matter, and if the entire award is so 
infected by such a mistake or if the inoperative 
portion is not clearly severable from the remainder 
the award is thereby vitiated and may be set aside.^i 
Other decisions recognize the general principle stat¬ 
ed, but require that the mistake or error appear 
on the face of the award or by documents properly 
a part thereof so that it can be ascertained there¬ 
from that the intention of the arbitrators has mis¬ 
carried, ^2 unless the mistake is admitted by the ar¬ 
bitrators ; and this principle has been held to 
apply both at law and in equity.®^ 

SS. Cal.—^Utah Const. Co. v. Western 
Pac. Ry. Co., 162 P. 631, 174 Cal. 

156. 

Iowa.—Turner v. Hartford Fire Ins. 

Co., 172 N.W. 166, 185 Iowa 1363. 

N.J.—Deakman v. Odd Fellows Hall 
Ass’n of Jersey City, 164 A. 256, 

110 N.J.Law 304. 

Wash.—^Puget Sound Bridge & Dredg¬ 
ing Co. V. Frye, 252 P. 546, 142 
Wash. 166. 

W.Va.—^Boomer Coal & Coke Co. v. 

Osenton, 133 S.E. 381, 101 W.Va. 

683. 

Wis.—Putterman v. Schmidt, 245 N. 

W. 78, 209 Wis. 442—Koepke v. E. 

Liethen Grain Co., 236 N.W. 544, 

205 Wis. 75. 

6 C.J. p 181 note 76. 

9<^ Ames Canning Co. v, Dexter Seed 
Co., 190 N.W. 167, 195 Iowa 1285. 

91. Ala.—^Black v. Woodruff, 69 So. 

97, 193 Ala. 327. 


(2) Misconception of Facts 

A plain misconception of the facts may constitute 
grounds for impeaching an award where it is clear that 
the arbitrators must have rendered a different decision 
had they proceeded In view of the true state of facts. 

A plain misconception of the facts submitted, by 
reason of which it is made to appear that the ar¬ 
bitrators must have rendered a different decision 
had they proceeded in view of the true state of 
facts, about the existence of which there could be 
no reasonable question, may constitute a ground for 
avoiding the award.®^ If^ however, upon any rea¬ 
sonable view of the matter relied on to establish 
such misconception, it should appear that the exist¬ 
ence thereof is doubtful or that the conclusion of 
the arbitrators was not based upon it, the award 
will be upheld.9® A mistake which will be sufficient 
to avoid the award must be one that is plain and 
palpable,97 as a mere erroneous computation or cal¬ 
culation of the amount, and the like.9S An inade¬ 
quate or excessive amount, which may be made to 
appear only upon the hypothesis of a mistake of 
judgment of the arbitrators and which is not simply 
a miscalculation upon unquestioned facts, is not 
ground for avoiding an award in the absence of 
fraud or undue means shown in the procurement 
of it.99 

A mistaken conception or application of facts 
which is due to the negligence of a party in pre¬ 
senting his case is no ground of relief, upon the 
inference that the decision of the arbitrators would 
otherwise have been different.^ 

(3) Failure to Follow Law 

Although the arbitrators are not required to follow 
the law, yet if it plainly appears that they intended to 
do so, and made a material mistake or error In this 
connection, the award may be set aside. 

Co., 65 S.E. 603, 110 Va. 70, 18 
Ann.Cas. 1027—Wheatley v. Mar¬ 
tin, 6 Leigh (33 Va.) 62. 

95w Or.-Oregon-Washington R. & 
Nav. Co. V. Spokane, P. & S. Ry. 
Co., 163 P. 600, 83 Or. 528. 

Wis.—Rottman v. Toft, 204 N.W. 585. 

5 C.J. p 182 note 83. 

9a Johnson v. Knowlton, 35 Me. 467. 
97. Patriotic Order Sons of American 
Hall Ass’n v. Hartford Fire Ins. 
Co., 157 A. 269, 305 Pa. 107, 78 A-L. 
R. 899—6 C.J. p 182 note 85. 

9a Patriotic Order Sons of Ameri¬ 
can Hall Ass'n v. Hartford Fire 
Ins. Co., supra—5 C.J. p 182 note 
86 . 

99. Thatcher Implement & Mercan¬ 
tile Co. V. Brubaker, 187 S.W. 117, 
193 Mo.App. 627—5 C.J. p 182 note 
87. 

1. Davis V. Henry, 121 Mass. 150—5 
C.J. P 183 note 88. 


Conn.—Schoolnick v. Finman, 144 A. 
41, 108 Conn. 478. 

Okl.—Milwaukee Mechanics^ Ins. Co. 

V, Sewell, 168 P. 660, 66 Okl, 210. 
Or.-Oregon-Washington R. & Nav. 
Co. V. Spokane, P. & S. Ry. Co., 163 
P. 600, 83 Or. 528, rehearing denied 
163 P. 989, 83 Or. 528. 

5 C.J. p 181 note 77. 

Conclusion not intended set down 
An award of arbitrators may be 
impeached for their mistake in set¬ 
ting down their conclusion, although 
such mistake appears dehors the 
award only.—^Black v. Woodruff, 69 
So. 97. 193 Ala. 327. 

92. White Star Min. Co. v. Hultberg, 
77 N.E. 327, 220 Ill. 478—5 C.J. p 
181 note 78. 

90. Eastern Engineering Co. v. 
Ocean City, 167 A. 622, 11 N.J.Misc. 
508—5 C.J. p 181 note 79, p 198 
note 10. 

94. McKennie v. Charlottesville, etc., 

253 
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Although they are not required to do so, if it is 
clearly shown that the arbitrators intended to de¬ 
cide according to the law, and it also plainly ap¬ 
pears that they mistook or misconstrued the law, 
the award must be held to operate as a miscar¬ 
riage of the intention of the arbitrators, and, on 
this ground, the award will be set aside.2 However, 
in applying the rule it is essential that the intent 
of the arbitrators to decide according to law should 
plainly appear,S and that the error be clear and 
such as has plainly conducted the judgment of the 
arbitrators to a wrong conclusion.^ Furthermore 
it is very generally held that if the arbitrators, in¬ 
tending to follow the law, mistake the law on a 
doubtful point, the award for this reason will not 
be set aside even though the court would have de¬ 
cided the law differently.^ 

How mistake shown. Except where it is other¬ 
wise provided by statute,® it is very generally held 
that a mistake of law which would justify setting 
aside an award may and must appear on the face 
thereof.^ It has been held, however, that this re- 
-quirement is satisfied where a paper stating the 
reasons for the decision and substantially forming 
part of the award is filed or delivered with it,® al¬ 
though the paper is not expressly referred to by the 
award.® 

How intention shown. Although there are a few 
decisions to the contrary,it is ordinarily held 
that, where the reasons of the award and the rules 
of law by which the arbitrators profess to be gov¬ 
erned are stated by them in the award, this is proof 
of their intention to decide according to such law, 
in which event the court may set aside the award 
for mistake of the law.n On the other hand, where 
the reasons of the award are not shown, there is 


no means of knowing whether or not the arbitra¬ 
tors intended to decide according to law.^^ 

Where the award,or an affidavit annexed there- 
to,i^ by its terms shows that the legal questions 
were decided by the arbitrators subject to revision 
by the court, the intent to decide according to the 
law sufficiently appears. If, however, it is manifest 
that the arbitrators do not intend to submit ques¬ 
tions of law to the court, but merely state the ques¬ 
tions for the satisfaction of the parties, such a 
statement does not authorize the court to disturb 
the award. 

The words '^adjudge,” “determine,” and “award,” 
used by arbitrators in their award, do not neces¬ 
sarily carry with them the idea of a judgment ac¬ 
cording to law so as to enable one of the parties 
to have an award set aside for errors of law, es¬ 
pecially if the point decided was doubtful.^® 

d. Mistake of Parties 

An award may be set aside because of mistake of the 
parties in entering Into the submission. 

It may be sufficient ground to set aside an award 
that the parties entered into the submission through 
mutual mistake in supposing themselves bound by 
law to submit the matter in dispute to arbitration,!^ 
or that one of the parties entered into the sub¬ 
mission because of a mistake of fact.!® 

§ 106. —. Newly Discovered Evidence 

Ordinarily an award will not be set aside on account 
of newly discovered evidence. 

In an old case it was said that equity might grant 
relief against an award on the ground of an inevit¬ 
able failure of proof, discovered after the making 
of the award.!® It is doubtful, however, whether 


*2. Mich.—^Howe v. Patrons’ Mutual 
Fire Ins. Co., 185 N.W. 864, 216 
Mich. 560. 

Wash.—Carey v. Herrick, 263 P. 190, 
146 Wash. 283. 

5 C.J. p 184 note 97. 

'Reason for mle 

If erroneous in law, it follows that 
it is not what the arbitrator intended. 
—Carey v. Herrick, 263 P. 190, 146 
Wash. 283—5 C.J. p 185 note 98. 

3. Howe V. Patrons’ Mutual Fire Ins. 
Co.. 185 N.W. 864, 216 Mich. 560—5 
C.J. p 185 note 99, p 198 note 11. 

Howe V. Patrons’ Mutual Fire 
Ins. Co., supra—5 C.J. p 185 note 3. 

Brodhead-Garrett Co. v. Davis 
Lumber Co., 124 S.E. 600, 97 W.Va. 
165—5 C.J. p 185 note 2. 

Claypool V. Miller, 4 Blackf.(Ind.) 
163. 

•7. Podolsky v. Raskin, 128 N.E. 534, 


294 Ill. 443—5 C.J. p 185 note 5, p 
198 note 9, 

8. Mathews v. Miller, 25 W.Va. 817 
—5 C.J. p 185 note 6. 

9. Moore v. Luckless, 23 Gratt.(64 
Va.) 160—5 C.J. p 185 note 7. 

10. Ellicott V. Coffin, 106 Mass. 365 
5 C.J. p 186 note 11. 

11. Carey v. Herrick, 263 P. 190, 146 
Wash. 283—5 C.J. p 186 note 12. 

la. Mayberry v. Mayberry, 28 S.B. 
349, 121 N.C. 248—5 C.J. p 185 note 

1 . 

la Fairchild v. Adams, 11 Cush. 
(Mass.) 549—5 C.J. p 162 notes 77, 
78. 

14. Cushman v* Wooster, 45 N.H. 
410. 

15. Ellicott V. Coffin, 106 Mass. 365— 
5 C.J. p 162 note 79, p 185 note 8. 
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le. Patton V. Garrett, 2l S.E. 679, 
116 N.C. 847. 

17. Peisch v. Ware, (Del.) 4 Cranch 
(U.S.) 347, 2 L.Ed, 643—5 C.J. p 
187 note 21. 

18. Krauter v. Pacific Trading Cor¬ 
poration of America, 186 N.T.S. 109, 
194 App.Div. 672—5 C.J. p 187 note 
22 . 

Mized mistake of fact and law 
When an administrator agrees to 
refer a case to arbitration under the 
mistaken belief that his intestate had 
been served with process, chancery 
has jurisdiction to set aside the award 
for the mistake of fact so shown and 
also for the mistaken assumption of 
law by the administrator that he 
could enter into such an arbitration 
on behalf of his intestate.—Bright y. 
Ford, 11 Heisk. (Tenn.) 252. 

19. Doty V. White, 2 Root (Conn.)f 
426. 
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newly discovered evidence, in the absence of any 
fraud or misconduct of either the parties or arbi¬ 
trators, will ever furnish sufficient cause for setting 
aside an award,20 and certainly it will not unless it 
appears that such evidence could not have been 
sooner procured by the exercise of due diligence,2i 
or that the newly discovered evidence would have 
affected the award had it been produced .22 

As is elsewhere shown, newly discovered evidence 
may, under some circumstances, constitute a ground 
for recommitting the award to the arbitrators (see 
infra § 113). 

§ 107. Method of Impeachment 

In general an award can be Impeached only by way of 
defense or avoidance In an action at law, by an independ¬ 
ent suit in equity, or by a statutory motion or petition to 
vacate or set aside In the court to which the award is re¬ 
turned for the purpose of confirmation or rendition of 
judgment. 

Generally an award can be impeached only by 
way of defense or avoidance in an action at law 
(see infra § 108), by an independent suit in equity 

(see infra § 109), or by a statutory motion or pe¬ 

tition to vacate or set aside in the court to which 
the award is returned for the purpose of being* con¬ 
firmed or having judgment rendered thereon (see 
infra § 111). 

§ 108. — At Law 

a. In general 

b. Matters available in defense 

c. Matters available in avoidance 

a. In General 

In the absence of statutory provision otherwise, 
grounds for impeaching an award can be availed of at law 
only by way of defense to an action on the award, or by 
way of avoidance of an award set up in bar of an action 
or defense based on the original claim. 

In the absence of a statutory provision otherwise, 


there is no way by which a court of law can, by 
an independent action, give relief against an award 
regular on its face and within the jurisdiction of 
the arbitrators.23 Many matters going to impeach 
an award may, however, be availed of by way of 
defense to an action on the award,^^ or in avoid¬ 
ance of an award set up in bar of an action or de¬ 
fense based on the original claims of the parties,^^ 
provided they are affirmatively pleaded. 

b. Matters Available in Defense 

In an action on an award, matters of impeachment ap¬ 
pearing on its face may be set up by way of defense, and 
so may extraneous matters which go directly to the legal¬ 
ity of the award and render it void, but usually not ex¬ 
traneous matters which render the award merely voidable. 

In an action on an award defendant may, of 
course, avail himself of any defense apparent on 
the face of the award.27 Moreover, it is often held 
that matters of impeachment extraneous to the 
award may be set up as a defense if they go directly 
to the legality of the award and render it void;28 
but ordinarily extraneous matters, such as, fraud, 
misconduct, mistake, or partiality, which merely 
render the award voidable, can be availed of only 
in equity and cannot be set up as a defense at law,28 
except in states where courts of equity have no ju¬ 
risdiction to grant relief from awards,^® or there 
are codes or practice acts permitting defendant to 
interpose by answer any defense he may have, 
whether legal or equitable, which are construed to 
authorize a defense based on any matter constitut¬ 
ing good grounds for setting aside or canceling 
the award in equity.^i 

Extraneous matters which may be set up, because 
going to the legality or validity of the award, are 
among others invalidity or fraud in the submis- 
sion,32 the revocation of the submission before the 
award was made,33 a failure of the arbitrators to 
comply with, or conform to, the authority granted 
them by the submission,®^ and fatal defects in the 


20. Allen v. Ranney, 1 Conn. 569— 
5 C.J. p 192 note 67, 

21. Todd V. Barlow, 2 Johns Ch. (N. 
T.) 551—5 C.J. p 192 note 68. 

22. McDaniels v. Van Posen, 11 Iowa 
195—5 C.J. p 192 note 69. 

23. Ed^e Hill Stock Farm v. Mor¬ 
ris, Gray & Hunter, 154 S.E. 473, 
155 Va. 103—5 C.J. p 192 notes 71, 
72. 

24. Hano v. Isaac H. Blanchard Co., 
199 N.T.S. 227. 

20. Turner v. Hartford Fire Ins. Co., 
172 N.W. 166, 185 Iowa 1363. 

20. Robhs v. Woolfolk, (Tex.Civ. 
App.) 224 S.W. 232, dismissed for 
Want of jurisdiction. 

27. Hano Isaac H. Blanchard Co., i 


199 N.T.S. 227—5 C.J. p 192 note 
75. 

23. Hano v. Isaac H. Blanchard Co., 
supra—5 C.J. p 193 notes 77, 78. 

29. N.T.—^Hano v. Isaac H. Blanch¬ 
ard Co.,' supra. 

Va.—^Edffe Hill Stock Farm v. Morris, 
Gray & Hunter, 154 S.E. 473, 155 
Va. 103. 

5 C.J. p 192 note 72, p 193 note 76. 
Mere appraisement impeachable at 
law for fraud 

While an appraisement of property 
to be exchanged is not an award in 
the strict sense, it becomes binding 
on the parties to a contract requiring 
it, but does not reach the dignity of 
a judgment so as to preclude its im¬ 
peachment for fraud in an action at 
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law.—^Holt V. Williams, 240 S.W. 864, 
210 Mo.App. 470. 

30. Doherty v. Phcenix Ins. Co., 112 
N.E. 940, 224 Mass. 310—5 C.J. p 
194 note 81. 

31. Ames Canning Co. v. Dexter Seed 
Co., 190 N.W. 167, 195 Iowa 1285— 
Turner v. Hartford Fire Ins. Co., 
172 N.W. 166, 185 Iowa 1363—5 C. 
J. p 194 note 82. 

32. Ind.—^Rice v. Loomis, 28 Ind. 399. 
Va.—^Bierly v. Williams, 5 Leigh (32 

Va.) 700. 

33. Hano v. Isaac EE. Blanchard Co., 
199 N.T.S. 227. 

34. Han.—^GrafC v. National Liberty 
Ins. Co., 193 P. 356, 107 Kan. 648. 
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proceedings by or before the arbitrators.^® Similar¬ 
ly it is often held that want of notice on a hearing 
may be set up as a defense in an action on an 
award;®® but as to this there is some contrary au- 
thority.®^ 

c. Matters Available in Avoidance 

Ordinarily only such matters as would be available In 
defense to an action brought on an award at law are 
available in avoidance of an award pleaded In bar to a 
suit at law. 

Where an award is pleaded in bar, only such ob¬ 
jection can be urged against it as might be set up 
in an action to enforce the award.®® Ordinarily, if 
it is regular and proper on its face, plaintiff cannot 
attack it by evidence of extrinsic matters, such as 
fraud, which render it voidable only,®® unless un¬ 
der the practice of the particular state equitable 
defenses or matters are available at law.*^® It is, 
however, open to plaintiff to show that the subject 
matter of the action was not included in the sub¬ 
mission and award,and jurisdictional defects, 
such as an excess of authority by the arbitrators 
or a failure to award on some of the matters sub¬ 
mitted, which render the award a mere nullity, may 
always be relied on in avoidance of an award so 
pleaded.**® 

§ 109, -In Equity 

a. In general 

b. Scope and extent of relief 

c. Laches or acquiescence 

d. Parties 

e. Pleading 

a. In (jeneral 

Generally an award may be impeached or set aside in 
equity because of grounds of impeachment not available 
at law. 


A court of equity will take jurisdiction over 
awards to restrain the enforcement thereof and to 
set them aside in the ordinary cases of fraud, cor¬ 
ruption, and mistake, or other extraneous causes 
going to their validity, and from which there is no 
adequate relief at law.^® In other words, practical¬ 
ly any facts which show it to be against conscience 
to enforce the award, or the judgment on it, and 
which could not have been taken advantage of at 
law, will authorize equitable interference.**^ 

On the other hand, equity will not ordinarily 
grant relief from an award on account of matters 
or objections which can be adequately availed of at 
law by being pleaded in defense or otherwise;4® 
and, after a part 3 r^s opportunity to avail himself of 
such matters at law has passed, they cannot be made 
the ground for a bill to set aside the award or 
judgment thereon unless good excuse is shown for 
omitting to raise the objections sooner.**® By way 
of exception to this, it is held that, where all the 
parties in interest are before the court on a bill 
to set aside an award of arbitrators and enjoin an 
action on the award, on grounds which give the 
court jurisdiction, the court may decide the whole 
controversy, and render a final decree, although all 
the issues are legal in their nature, and the legal 
remedies therefor are adequate.^*^ 

Courts of chancery have sometimes declined to ex¬ 
ercise the general jurisdiction to set aside awards 
for fraud, mistake, and the like, where by the sub¬ 
mission or statute jurisdiction over the award is 
confided to a court making the submission a rule 
thereof, or to which the award is to be returned 
for enforcement or judgment,^® except as to 
grounds which would not have been available in 
the latter court.^® 


N.Y.—Hano v. Isaac H. Blanchard Co„ 
199 N.Y.S. 227. 

5 C.J. p 193 note 78. 

3S. Ill.—Jones v. Bishop, 218 IlLApp. 
318. 

N.Y.—Hano v. Isaac H. Blanchard 
Co., 199 N.Y.S. 227. 

3S. Jones v. Bishop. 218 IlLApp. 318 
—5 C.J. p 194 note 79. 

37. Miller v. Kennedy, 3 Rand. (24 
Va.) 2--5 C.J. p 194 note 80. 

38. New York Cent. Ins. Co. v. Na¬ 
tional Protection Ins. Co., 14 N.Y. 
85—5 C.J. p 195 note 83. 

39. Bulkley v. Stewart 1 Day 
(Conn.) 130, 2 Am.D. 57—5 C.J. p 
195 notes 84, 85. 

40. Turner v. Hartford Fire Ins. Co., 
172 N.W. 166, 185 Iowa 1363. 


41. Me.—^North Yarmouth V. Cum¬ 
berland, 6 Me. 21. 

Vt.—^Robinson v. Morse, 26 Vt. 392. 

42. Inslee v. Flagg, 26 N.J.Law 368, 
69 Am.D. 580—5 C.J. p 195 note 87. 

43. Mo.—^Pacific Lime & Gypsum Co. 
V. Missouri Bridge & Iron Co., 226 
S.W. 853, 286 Mo. 112. 

Or.—Oregon-Washington R. & Nav. 
Co. V. Spokane, P. & S. Ry. Co., 163 
P. 989, 83 Or. 528, denying rehear¬ 
ing 163 P. 600, 83 Or. 528. 

W.Va.—Golf V. Goff, 89 S.E. 9, 78 W, 
Va. 423. 

5 C.J. p 187 note 22, p 195 note 88. 

44. Raleigh Coal & Coke Co. v. Man- 
kin, 97 S.R 299, 83 W.Va. 54—5 C. 
J. p 195 note 89. 

45. North Braddock Borough v. Cor¬ 
ey, 54 A. 486, 205 Pa. 35—5 C.J. p 
196 notes 92, 93. 
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Pailnre to enter Judgment 

An award cannot be attacked in 
equity on the ground that no judg¬ 
ment has been entered thereon.-^ 
Graham v. Bates, (Tenn.Ch.App.) 45 
S.W. 465—5 C.J. p 196 note 91. 
Statutory remedies as excluding equi¬ 
table relief see infra § 110. 

46. Gardner v. Masters, 56 N.C. 462 
—5 G.J, p 196 note 95. 

47. Coons V. Coons, 28 S.E. 885, 95 
Va. 434, 64 Am.S.R. 804—5 C.J. p 
196 note 94. 

48. West Jersey R. Co. v. Thomas, 
21 N.J.Eq. 205—^Toppan v. Heath, 
1 Paige (N.Y.) 293—5 C.J. p 198 
note 98. 

Equitable relief excluded by statutory 
remedy see infra 9 110. 

49. Chambers v. Crook, 42 Ala. 171, 
94 Am.D. 637—5 C.J. p 197 note 1. 
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Where matters involved in a pending suit in 
equity have been submitted to arbitration, the award 
cannot be attacked in that suit as it operates as a 
discontinuance thereof.^^ 

b. Scope and Extent of Belief 

An equity court may not only set aside the award but 
tt may also grant an injunction and such other proper 
relief as is within the scope of the prayer; but it will not 
seek to substitute its Judgment for that of the arbitrators 
or make a new award. 

Ordinarily, where an award is set aside, unless 
the cause contains other elements of equitable ju¬ 
risdiction, the function of the court of equity ceas¬ 
es, and the parties are remitted to their legal rights 
as they stood before the submission to arbitra- 
tion.51 The court will not seek to go further and 
make a new award or substitute its judgment for 
that of the arbitrators.^^ Apart from diis, how¬ 
ever, the court may, where the circumstances of the 
case require it, grant such other equitable relief as 
may be proper,53 although relief not prayed for 
need not be granted.^^ On setting an award aside, 
it may also enjoin the party in whose favor the 
award was rendered from maintaining an action to 
enforce it,55 or it may restore a party to the pos¬ 
session of land which has been taken from him 
by a decree on the invalid award which is set 
aside.56 

On refusal to set aside an award under a bill 
filed for such relief, complainant will not be entitled 
to have judgment on the award, the bill being filed 
only for an attack on the award, and not for its 
enforcement.57 However, where a bill to annul a 
judgment on an award is without equity for this 
purpose, relief may be granted to prevent the en¬ 
forcement of the judgment where complainant al¬ 
leges that the judgment creditor is insolvent and 


owns no property subject to execution, and is in¬ 
debted to complainant on account of matters ex¬ 
traneous to the judgment and in a sum in excess 
thereof. The court will set off the indebtedness to 
complainant so far as necessary in satisfaction of 
the judgment.53 

Where certain stipulations modifying their lia¬ 
bility have been agreed on by the parties before 
the arbitrators, and incorporated in the award, a 
court of equity in setting the award aside should 
incorporate the stipulations in its decree.53 

Partial relief or correction of award. Although, 
as noted above, a court of equity cannot usurp the 
functions of the arbitrators or substitute its judg¬ 
ment for theirs, yet, where the mistake or error 
relied on is clear and the correct result which 
should have been reached but for the mistake or 
error can be readily ascertained without infringing 
on the functions of the arbitrators, equity may, in¬ 
stead of setting the award aside, rectify the error 
and decree performance according to the true in¬ 
tent ; 5^ and, where the matter on account of which 
relief is sought affects only a part of the award 
which is readily separable from the remainder, it is 
often held that the court need not set the award 
aside in toto but may merely correct it and uphold 
it in so far as it is proper or correct.®^ 

c. Laches or Acquiescence 

The laches or acquiescence of a party seeking to set 
aside an award in equity may preclude him from obtaining 
relief. 

Acquiescence 53 or laches 63 of the party seeking 
to set aside an award may constitute a defense to 
the suit and preclude him from obtaining relief. 
Hence, relief may be barred by reason of long de¬ 
lay in bringing suit,64 or delay involving a loss of 


60l Campbell v. Campbell, 44 App.D. 
C. 142, certiorari denied 37 S.Ct. 
114, 242 U.S. 642, 61 L.Ed. 542. 

Bl. U.S.—Southern Lumber Corpora¬ 
tion V. Doyle (D.C.S.C.) 204 F. 829. 
W.Va.—Simmons v. Simmons, 100 S. 
B. 743, 85 W.Va. 25—Raleigh Coal 
& Coke Co, V. Mankin, 97 S.E. 299, 
83 W.Va. 54. 

5 C.J. p 167 note 29. 

Beinstatement of cause submitted 
to docket for trial is effected by a 
decree setting an award aside with¬ 
out prejudice to defendants who were 
plaintiffs in the original action.— 
Simmons v. Simmons, 100 S.B. 743, 85 
W.Va. 25. 

62. Southern Lumber Corporation v. 
Doyle, (D.C.S.C.) 204 P. 829—5 C.J. 
p 198 note 13. 

53. U.S.—Southern Lumber Corpora¬ 
tion V. Doyle, supra. 

6 C.J.S.-17 


W.Va.—Simmons v. Simmons, 100 S. 
E. 743, 85 W.Va. 25. 

54. Simmons v. Simmons, supra. 

55. Philadelphia F. Assoc, v. Alle- 
sina, 89 P. 960, 49 Or. 316. 

56. Simmons v. Simmons, 100 S.E. 
743, 85 W.Va. 25. 

57. Graham v. Bates, (Tenn.Ch. 
App.) 45 S.W. 465. 

58. Dunham Lumber Co. v. Holt, 26 
So. 663, 27 So. 556, 124 Ala. 181. 

59. Oregon-Washington R. & Nav. 
Co. V. Spokane, P. & S. Ry. Co., 163 
P. 600, 83 Or. 528, rehearing denied 
163 P. 989, 83 Or. 528. 

60. Johnson v. City of Prineville, 

196 P. 821, 100 Or. 119—5 C.J. p 

197 note 8. 

61. Alameda County Water Dist. v. 
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Spring Valley Water Co., 227 P. 
953, 67 CaLApp. 533—5 C.J. p 197 
note 8. 

62. Youngstein v. Croman, 128 A. 
337, 46 R.I. 368. 

63. Murray v. Hawkins, 87 S.E. 1068, 
144 Ga. 613—5 C.J. p 197 note 2. 

loaches of predecessor 
Complainant suing to set aside ar¬ 
bitrators’ awards in ejectment, was 
held to be chargeable with laches of 
his father, under whom complainant 
claimed.—^McMullen v. Lewis, (C.C.A. 
W.Va.) 32 P.(2d) 481, certiorari de¬ 
nied 50 S.Ct. 26, 280 U.S. 566, 74 L. 
Ed. 620. 

64. Murray v. Hawkins, 87 S.E. 1068, 
144 Ga. 613. 

Seven years.—^Murray v, Hawkins, 
87 S.B. 1068, 144 Ga. 613. 
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evidence, or prejudice to the adverse party in any 

way.®5 

If the defeat of the party suing to set aside 
an award was in any essential way attributable to 
his negligence, the court will not interfere.®5 Ac¬ 
cordingly, where a party permits, through negli¬ 
gence, a judgment at law to be entered on the 
award, a court of equity will not relieve him there¬ 
from; but the mere fact that the fraud relied 
on is not discovered until after judgment has been 
entered on the award will not affect the right to 
relief.®® 

<L Parties 

Usually only the parties to the submission who are In¬ 
terested In the award are proper and necessary parties to 
a suit to set aside the award. 

Ordinarily those who are the real parties to the 
submission, and whose rights are determined by the 
award, are the only necessary and proper parties 
to a suit to set aside the award.®® Arbitrators are 
not necessary parties to an action to annul their 
award,and they are not proper parties when 
they are not charged with fraud or corruption, and 
are joined only for the purpose of discovery.^i 

Joinder, Where several parties, having a com¬ 
mon interest in a matter in dispute, join in a sub¬ 
mission thereof to arbitration, and a single award 
is made, they may join in bringing a bill to set it 
aside; since they have a common interest in the 
suit72 Similarly all parties to the submission who 
are not joined as parties plaintiff should be made 
parties defendant^® 

e. Pleading 

(1) Bill or Complaint 

(2) Plea or answer 


(1) Bill of Complaint 

A party seeking equitable relief against an award has 
the burden of specifically pleading In his bill or complaint 
sufficient matters or grounds to Impeach the award or 
justify the granting of relief. 

A party seeking equitable relief against an award 
has the burden of specifically pleading in his bill 
or complaint sufficient matters or grounds to im¬ 
peach the award or justify the granting of relief; 
and no other matters or grounds will be consid¬ 
ered.*^® Mere general allegations of fraud, parti¬ 
ality, or corruption,^® or mistake,’^^ or accident*^® 
are not sufficient; but the particular facts relied on 
must be stated. Moreover, where an investigation 
of the evidence is necessary it may be essential that 
the petition be accompanied by a brief of the evi¬ 
dence, in the absence of a sufficient excuse for not 
thus presenting the evidence.*^® If, however, a bill 
sufficiently alleges a case for setting aside an award 
on a proper ground, it is ordinarily not demur¬ 
rable.®® 

Amendment If the bill is based on a demand 
which was included in an award, and the award is 
pleaded in bar, complainant must amend his bill 
if he wishes to rely on matters in avoidance of the 
award.®! 

Offer to return payments. After receiving pay¬ 
ment under an award, in an action to set it aside 
and for judgment on the original demand, plaintiff 
should, in his complaint, offer to restore the amount 
received.®^ 

Prayer for inconsistent relief. Under a bill seek¬ 
ing to enforce an award, complainant cannot, at the 
same time, question its validity or seek to have it 
set aside.®® 


eSw Del.—^Beeson v. Elliott, 1 DeLCh. 
368. 

Ky,—^Eddy v. Northup, 23 S.W. 353, 
15 Ky.L. 434. 

6 C:J. p 197 note 3. 

60. Craft V. Thompson, 51 N.H. 636— 
5 C.J. p 197 note 5. 

67. Ga.—Clark v. Thurmond, 46 Ga. 
97. 

Va.—^Head v. Muir, 3 Rand. (24 Va.) 

122 . 

68. Waples V. Waples, 1 Del. 392. 

69. Ill.—Clark v. Courier, 117 N.E. 
720, 280 Ill. 590. 

W.Va.—Simmons v. Simmons, 100 S. 

E. 743, 85 W.Va. 25. 

6 C. J. p 198 notes 16, 17. 

70. Knowlton v., Mickles, 29 Barb. 
(N.T.) 466—5 C.J. p 198 note 20. 

71. ^hermer v. Beale, 1 Wash.(l 
Va.) 11^« C.J. p 198 note 21. 

72. Hartford F. Ins. Co. v. Bonner 
Mercantile' Go., <C.C.Monti) 44 F. 
151, 11 It.BL4.i 623,^affirmed .56 F. 


878, 5 C.C.A. 524—6 C.J. p 198 note 
18. 

73. Michels v. Western llnderwrit- 
ers’ Assoc,, 89 N.W. 56, 129 Mich, 
417—5 C.J. p 198 note 19. 

74. XJ.S.—^McMullen v. Lewis, (C.C.A. 
W.Va.) 32 F.(2d) 481, certiorari de¬ 
nied 50 S.Ct. 26, 280 U.S. 566, 74 L. 
Ed. 620. 

Tex.—^Ferguson v. Ferguson, (Civ. 

App.) 93 S.W.(2d) 513. 

5 C.J. p 199 note 23. 

75. Hartford F. Ins. Co. v. Bonner 
Mercantile Co., (Mont.) 66 F. 378, 
6 C.C.A. 624—5 C.J. p 199 note 24. 

76. Ga.—Tinsley v, Maddox, 168 S. 
R 297, 176 Ga. 471. 

Ky.—^Thompson v. Edwards, 294 S.W. 
1095, 220 ky. 239. 

Tex.—^Eubank v. Bostick, (Civ.App.) 

194' S.W. 214. 

5 C.J. p 199 note 26. 

Allegations held insnffieleiit.—Mc¬ 
Mullen V. Lewis, (aC.A.W.Va.> 32 F. 
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(2d) 481, certiorari denied 60 S.Ct 
26, 280 XJ.S. 666, 74 L.Ed. 620—5 C.J. 
p 199 note 25 [b]. 

Allegations held sufficient.—^Pacific 
Lime & Gypsum Co. v. Missouri 
Bridge & Iron Co., 226 S.W. 853, 286 
Mo. 112—5 aj. p 199 note 25 [a], 

77. Eubank v. Bostick, (Tex.Civ. 
App.) 194 S.W. 214—6 C.J. p 199 
note 26. 

78. Cantrell v. Cobb, 43 Ga. 193. 

78. Tinsley v. Maddox, 168 S.B. 297, 
176 Ga. 471. 

80. Fla.—Johnson v. Wells, 73 So. 
188, 72 Fla. 290. 

Mo.—^Pacific Lime & Gypsum Co. v. 
Missouri Bridge & Iron Co., 226 S. 
W. 853, 286 Mo. 112. 

81. Brewer v. Bain, 60 Ala. 153. 
82h Remington Paper Co. v. London 

Assur. Corp., 43 N.T.S. 431, 12 App. 
Div. 218—5 C.J. p 199 note 29. 

83. Emans v. Emans, 14 N.J.E<i. 114' 
. —5 C.J. p IS" note 7. 
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(2) Plea or Answer 

It Is ordinarily Incumbent on the defendant to meet 
a bill of complaint seeking to have an award set aside by 
a full and complete answer on the point on which relief is 
sought. 

In a suit for equitable relief against an award or 
to have it set aside, it is ordinarily incumbent on 
defendant to meet the bill or complaint by a full 
and complete answer on the point on which relief is 
sought; and, where the facts do not appear on 
the face of the award, they may be ascertained by 
reference to the answer.^S it is not sufficient for 
defendant merely to plead or set up the award in 
bar; but an answer, which denies the equities 
of a bill which sets out an award and alleges that 
it is void, may be sufficient without pleading the 
award as a bar.^*^ 

§ 110. — Statutory Remedies in General 

A statutory remedy for the impeachment of an award 
by having It vacated or set aside by the court to which ft 
Is returned may preclude an independent suit in equity, 
on grounds enumerated In the statute or where the statu¬ 
tory remedy is intended to be exclusive; but not where 
the equity jurisdiction is expressly retained. 

Statutory provisions for the vacation or setting 
aside of awards by the court to which they are re¬ 
turned may, where such is the apparent legislative 
intent, be construed to provide an exclusive remedy 
so as absolutely to preclude the impeachment of an 
award by an independent suit or action even on 
grounds that would formerly have been available 
in equity.^S Even where such a statutory remedy 
is not clearly exclusive, equity may refuse to exer¬ 
cise jurisdiction as to grounds available under the 
statute (see supra § 109). But if the ground relied 
on is not one on which a statutory proceeding can 
be based, because not enumerated in the statutes, 
it is sometimes held that the party is not remediless 
but may still proceed in equity.^^ Moreover, a stat¬ 
utory remedy in no way precludes an independent 
suit in equity if the statute itself contains a pro¬ 
vision expressly recognizing or retaining the jtiris- 
diction of courts of equity over awards.^® 


§ 111. — Setting Aside Award 

a. In general 

b. Grounds 

c Presentation or preservation of 
grounds or objections 

d. Trial and decision or order 

a. In General 

In statutory arbitrations or arbitrations of pending 
suits the court to which the award is to be returned for 
confirmation or enforcement usually has the power to set 
aside or vacate the award on proper objections or grounds. 

In statutory arbitrations, the court to which the 
award is to be returned for confirmation, entry 
of judgment, or summary enforcement is often held 
to possess, by reason of express provision to that 
effect, the further power to vacate or set aside the 
award on proper objections or grounds.^^ Even 
without such an express provision it seems that the 
statutory authority to accept and enter judgment 
on the award implies the power to set it aside for 
sufficient reasons; and, although the submission 
is not a statutory one, if it is of a cause pending 
in a court to which the award is to be returned 
for judgment under the terms of the submission, 
that court may set aside the award for the same 
reasons that would justify its interference with any 
other stipulation in the cause.^^ 

Ordinarily such power to vacate or set aside can 
be exercised only by a court to which the award 
is returnable under the terms of the statute,and 
only with reference to statutory awards or proceed¬ 
ings coming within the statute,®^ except as above 
noted with respect to awards in pending suits, or 
unless the party complaining has, by his conduct 
in seeking to have the award confirmed and en¬ 
forced as a statutory one, estopped himself from 
objecting that the court has no supervisory juris¬ 
diction to vacate or set it aside because it is a 
common-law one.®® 

Although the power to vacate or set aside is to 
a certain extent a discretionary one,®^ it must not 


84. Bean v. Wendell, 20 N.H. 213— 
5 C.J. p 109 notes 30, 32. 

85. Bean v. Wendell, supra. 

80. Bridgeport v. Eisenman, 47 Conn. 
34. 

87. Tyler v. Stephens, 7 Ga. 278. 

88. Dickie . Mfg. Co. v. Sound Con¬ 
struction & Engineering Co., 150 P. 
129, 92 Wash. 316. 

■n? 

80,. Cranston v. Kenny, 9 Johns. (N. 
T.) ^2—5 C.J. p 196 note 97. 

0Ot Mo.—Pacific Lime & Gypsum Co. 
V. Misscuri Bridge & Iron Ca, 226 
S.W. 863, 286 Mp. 112. ', _ 


W.Va.—Simmons v. Simmons, 100 S.E. 
743, 85 W.Va. 25. 

5 C.J. p 195 note 88 Ce], p 197 note 99. 

91. Kan.—Whitehair v. Kansas Flour 
Mills Corporation, 275 P. 190, 127 
Kan. 877. 

N.J.—^Kopp V. Grobart, 172 A. 733, 12 
N.XMisc. 488. 

Wash.—^Dickie Mf g. Co. v. Sound Con¬ 
struction & Engineering Co., 159 P. 
129, 92 Wash. 316. 

5 C.J. p 199 note 33. 

92, Conn.—^In re Curtis, 30 A. 769, 
64 Conn. 501, 42 Am.S.B. 200. 

Tex.—^Payne v. Metz, 14 Tex. 66. 

5 C.J. p 199 note 34. 
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93. Nelson v. Reinhart, 167 P. 690, 
41 Nev. 69. 

94. N.Y.—United Artists' Corpora¬ 
tion V. Gottesman, 236 N.T.S. 623, 
135 Misc. 92. 

Was^—^Dickie Mfg. Co. v. Sound Con¬ 
struction & Engineering Co., 159 P. 
129, 92 Wash. 316. 

6 C.J. p 200 note 37. 

95. Carey v. Herrick, 263 P. 190, 146 
Wash. 283—5 C.J. p 200 note 38. 

90. Waisner v. Waisner, 89 P. 680, 
15 Wyo.. 420, 123 Am.S.R. 1081. 

197. Long v. Rhodes, 36 Me. 108. 
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e arbitrarily exercised without proper grounds,®^ 
nd, where any of the grounds specified in the stat- 
ite is made to appear to the court, the award must 
le set aside if there is a mandatory requirement 
0 that effects^ 

b. Crrounds 

If the grounds on which proceedings to set aside an 
iward in the court to which it is returned can be main- 
ained are prescribed by statute, only the grounds so 
ipecified can be asserted; but, if there is no controlling 
itatute, practically any grounds available in equity can 
)e relied on. 

If the statute providing for the vacation or set- 
;ing aside of an award by the court to which it 
s returned specifies the grounds on which the 
:ourt can exercise its jurisdiction in this connec- 
ion, no grounds other than those specified can be 
aken advantage of in such proceedings.^ Conse- 
iuently, if the only grounds specified consist of 
Fraud, corruption, partiality, misconduct, and the 
ike, no inquiry can be made into the arbitrator’s 
ietermination on the merits as to the law or the 
Facts for the purpose of vacating or setting aside 
:he award;2 but it is, of course, otherwise if it 
is provided that an award may be vacated on the 
ground that it is contrary to law and evidence.^ 
Even under a statute permitting a party to except 
to an award on the ground that the arbitrators com¬ 
mitted an error of law or fact, it has been held that 
the court will not review the case on its merits 
but will consider only such errors of law or fact 
as appear on the face of the award.^ 

Where the statute does not specify the grounds 
Eor which the award may be vacated, or such power 
is not based on statute, it seems that the court will 
set it aside for any cause which would move a court 


of chancery to set it aside.® 

Waiver by stipulation. It has been said that the 
parties cannot, by stipulation, deprive the court of 
its power to set aside a statutory award for any 
or all of the grounds provided in the statute; ® and 
a stipulation that neither party will file exceptions 
to the award will not preclude objections on account 
of fraud, misconduct, corruption, or excess of au¬ 
thority on the part of the arbitrator.^ However, 
where there is such a stipulation, the court will 
not consider exceptions going to the merits of the 
award.® 

c. Presentation or Preservation of Grounds or 
Objections 

(1) In general 

(2) By whom made 

(3) Requisites and sufficiency 

(4) Time of making or filing 

(1) In General 

Depending largely on the controlling statutory provi¬ 
sions, and the circumstances In the particular case. It may 
be necessary or proper for the party, who wishes to have 
an award vacated or set aside by the court to which It Is 
returned, to file or make a proper motion, application or 
petition,/or objection or exception. 

Where there is a controlling statute on the sub¬ 
ject, a party wishing to have an award vacated 
or set aside may and must make his attack in the 
manner thus prekribed,® Accordingly, it may be 
necessary or proper for a party to urge the grounds 
on which he wishes to have an award or judgment 
thereon vacated or set aside by way of an inde¬ 
pendent motion, petition, or application to vacate or 
set aside,^o or by way of an objection or exception 
to the award or the confirmation thereof or rendi- 


In re Curtis-Castle Arbitration, 
30 A. 769, 64 Conn. 501, 42 Am.S.H. 
200—5 C.J. p 200 note 36. 

J9. Herbst v. Hagenaers, 33 N.E. 315, 
137 N.T. 290. 

U Fla.—Ogden v. Baile, 75 So. 794, 
73 Fla. 1103. 

i4ich.—^Bolhuis Lumber & Mfg. Co. v. 
Brower, 233 N.W. 415, 252 Mich. 
562. 

iliss.—^McClendon v. Stewart, 97 So. 
547, 133 Miss. 253. 

Ho.—^Pope Const. Co. v. State High¬ 
way Commission, 84 S.W.(2d) 920— 
Higgins-Wall-Dyer Co. v. City of 
St Louis, 53 S.W‘.(2d) 864, 331 Mo. 
454—Kirby v. Heaton, 286 S.W. 76, 
315 Mo. 338, affirming Kirby v. Hes¬ 
ton, (App.) 253 S.W. 21. 
r.J.—^Deakman v. Odd Fellows Hall 
Ass'n of Jersey City, 164 A. 256, 
110 N.J.Law 304. 

r.Y. —B. Grerli & Co. v. Oscar Heine- 
man Corporation, 180 N.E. 243, 258 


N.Y. 484, reversing 250 N.Y.S. 956, 
233 App.Div. 831, dismissal of ap¬ 
peal denied 180 N.E. 339, 258 N.Y. 
576. 

Utah.—Giannopulos v. Pappas, 15 P. 
(2d) 353, 80 Utah 442. 

Wash.—Hatch v. Cole, 222 P. 463, 128 
Wash. 107, affirmed 226 P. 1119, 130 
Wash. 706. 

5 C.J. p 200 note 41. 

2. Fla,—Ogden v. Baile, 75 So, 794, 
73 Fla. 1103. 

Mo.—Pope Const Co. v. State High¬ 
way Commission, 84 S.W. (2d) 920. 

N.Y.—C. Itoh & Co. V. Boyer Oil Co., 
191 N.Y.S. 290, 198 App.Div. 881— 
Everett v. Brown, 198 N.Y.S. 462, 
120 Misc, 349—In re Blaikie, 198 
N.Y.S. 291, 119 Misc. 791, affirmed 
199 N.Y.S. 911, 206 App.Div. 740. 

Pa,—^Kaplan v. Bagrier, 12 Pa.Dist 
& Co. 693. 

5 C.J. p 200 note 42. 

3. Borum v. Minneapolis, St P, & 
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S. S. M. Ry. Co., 238 N.W. 4, 184 
Minn. 126, certiorari granted Min¬ 
neapolis, St P. & S. S. M. Ry. Co. 
V. Borum, 52 S.Ct 209, 284 U.S. 
615, 76 L.Ed. 525, and affirmed 52 S. 
Ct 612, 286 U.S. 447, 76 L.Ed. 1218. 

4i. Hatch V. Cole, 222 P. 463, 128 
Wash. 107, affirmed 226 P. 1119, 130 
Wash. 706. 

5. Nelson v. Reinhart, 167 P. 690, 41 
Nev. 69—5 C.J. p 201 note 43. 

0. Carey v. Herrick, 263 P. 190, 146 
Wash. 283. 

7. Corey Coal Co. v. New York, etc.. 
Gas Coal Co., 79 A. 812, 231 Pa. 24— 
5 C.J. p 200 note 40. 

8. cSkagit County v. Trowbridge, 64 

P. 901, 25 Wash. 140—5 C.J. p 200 
note 39. 

9. The Hartbrldge, (C.C.A.N.Y.) 57 
P.(2d) 672—5 C.J. P 201 note 47. 

10. Mo.—^Pope Const Co. v. State 
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tion of judgment thereon.« Some jurisdictions 
have adopted the early English rule of practice to 
the effect that exceptions or objections to the entry 
of judgment on the award can be used to present 
only matters or grounds appearing on its face, and 
that defects or matters dehors the award must be 
raised by an independent application or motion to 
set aside, supported by af5davits.i2 Under other 
statutes, however, the proper method of obtaining 
relief, whether the objection is apparent on the face 
of the award or not, is by objections or exceptions.^* 

(2) By Whom Made 

Objections or a motion to vacate an award may usual¬ 
ly be made by any party to an award who considers him- 
self aggrieved. 

At least where the wording of the statute is to 
that effect, an objection to an award or a motion 
to vacate it or set it aside may ordinarily be made 
by any party to the award who is dissatisfied or 
considers himself aggrieved.** It has been held 
that a party cannot move to vacate an award be¬ 
cause of a matter pertaining only to a point found 
in his favor; ** and an award will not be set aside 
or vacated at the instance of a party who has trans¬ 


§ 11 

ferred or assigned his interest therein, and seek 
to set the same aside without the knowledge, pres 
ence, or consent of the transferee or assignee.*® 

(3) Requisites and Sufficiency ' 

To be sufficient, an objection or motion to vacate ai 
award must ordinarily specifically set forth adequat 
grounds to justify the Interposition of the court, and com' 
ply with all statutory requirements on the subject. 

A party objecting to an award or moving to va¬ 
cate or set the same aside must affirmatively allege 
or state sufficient and proper available grounds oi 
reasons to justify the interposition of the court;*’ 
and all grounds or reasons intended to be relied 
on should be presented, as none other than those 
alleged or stated will be considered.*® In setting 
forth his grounds or objections the party must spe¬ 
cifically state the facts on which they are based, 
for mere general allegations are insufficient.*® Par¬ 
ticularly is it insufficient to allege generally that 
the arbitrator was guilty of fraud, partiality, or 
misconduct; 20 that he failed to pursue his author¬ 
ity ; 2* that the award was contrary to the evi- 
dence,22 or was the result of a mistake;23 that 
the award is void as shown from its face and the 
agreement of submission, and for other reasons to 


Highway Commission, (App.) 92 S. 
W.(2d) 974. 

Nev.—^Nelson v. Reinhart, 167 P. 690, 
41 Nev. 69. 

11. U.S.—The Hartbridge, (C.C.A.N. 
T.) 57 F.(2d) 672, 

Ga.—Tinsley v. Maddox, 168 S.E. 297, 
176 Ga. 471. 

N.Y.—Conway v. Roth, 166 N.Y.S. 

182, 179 App.Div. 108. 

Wash.—Dickie Mfg. Co. v. Sound Con¬ 
struction & Engineering Co., 159 P. 
129, 92 Wash. 316. 

Necessity to preserve right to vtbcate 
Under statutes providing for the 
confirmation of an award at any time 
within a year, and giving the losing 
party a right to move to vacate at 
any time within three months, it has 
been held that, if the motion to con¬ 
firm is made before the expiration of 
three months, this puts the losing 
party to his objections, and if he does 
not then urge them he cannot rely on 
them in a subsequent motion to va¬ 
cate, made after confirmation, unless 
he shows an adequate excuse for not 
presenting the objections when the 
motion to confirm was heard.—The 
Hartbridge, (C.C.A.N.Y.) 67 F.(2d) 
672. 

Objections to confirmation of award 
generally see supra § 92. 

12. Ing V. State. 8 Md. 287—5 C.J. p 
201 notes 44, 45. 

la U.S.—The Hartbridge, (C.C.A.N. 
Y.) 57 F.(2d) 672. 

Wash.—^Dickie Mfg. Co. v. Sound Con¬ 


struction & Engineering Co., 159 P. 
129, 92 Wash. 316. 

5 C.J. p 201 note 46. 

Unfaimess or misconduct 
Under Remington & B.Code § 420 
et seq, the only remedy to set aside 
an arbitration award for unfairness, 
prejudice, improper conduct of arbi¬ 
trators, or other reasons is by excep¬ 
tions to the superior court.—^Dickie 
Mfg. Co. V. Sound Construction & En¬ 
gineering Co., 159 P. 129, 92 Wash. 
316. 

14. U.S.—The Hartbridge, (C.C.A.N. 
Y.) 57 P.(2d) 672. 

La.—Shaw v. Gwin, (App.) 154 So. 
392. 

Mo.—Pope Const. Co. v. State High¬ 
way Commission, (App.) 92 S.W. 
(2d) 974. 

Utah.—Giannopulos v. Pappas, 15 P, 

I (2d) 353, 80 Utah 442. 

1& Beckett v. Wiglesworth, (Mo. 
App.) 178 S.W. 898. 

IG. Bank of Coronado v. Shreve, 196 
P. 787, 61 Cal.App. 353. 

17. Mo.—^Pope Const Co. v. State 
Highway Commission, (App.) 92 S. 
W.(2d) 974. 

N.Y.—Kornbluth v. Flatbush Theatre, 
268 N.Y.S. 813, 149 Misc. 733— 
Everett v. Brown, 198 N.Y.S. 462, 
120 Misc. 349. 

5 C.J. p 203 note 55. 

Negation of waiver 
If the matters relied on consist of 
thipgs that have happened before or 
during the hearing to which no ob- 
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jection was taken at that time, the 
moving party must allege a lack of 
knowledge of the things complained 
of in order to avoid a holding that he 
has waived them.—^Pope Const. Co, 
V. State Highway Commission, (Mo. 
App.) 92 S.W.(2d) 974. 

Waiver of objections during hearing 
see supra § 69. 

18. Mo.—^Pope Const. Co. v. State 
Highway Commission, supra. 

Utah.—Giannopulos v. Pappas, 16 P. 

(2d) 353, 80 Utah 442. 

5 C.J. p 204 notes 64, 65. 

19. Ga.—Tinsley v. Maddox, 168 S.B. 

[ 297, 176 Ga. 471—^Williamson v. 

Marchman, 134 S.E. 625, 35 Ga,App. 
710. 

Mo.—^Pope Const. Co. v. State High¬ 
way Commission, (App.) 92 S.W. 
(2d) 974. 

Tex.—Angus v. Beggs, (Civ.App.) 208 
S.W. 707, error refused. 

5 C.J. p 203 note 56. 

20. Pope Const Co. v. State High¬ 
way Commission, (Mo.App.) 92 S. 
W.(2d) 974—5 C.J. p 203 note 57. 

21. Pope Const Co. v. State High¬ 
way Commission, supra—5 C.J. p 
203 note 58. 

22. Fowler v. Jackson, 12 S.E. 811, 
86 Ga. 337—5 C.J. p 203 note 59. 

28* Ga.—Williamson v. Marchman, 
134 S.E. 626, 35 Ga.App. 710. 

Mo.—^Pope Const Co. v. State High¬ 
way Commission, (App.) 92 S.W. 
(2d) 974. 

5 C.J. p 203 note 60« 
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be assigned at the hearing or that the making 
of the award, including the submission and serv¬ 
ice, has not been proved according to the terms of 

the submission.25 

In addition to the foregoing it is, of course, es¬ 
sential that the motion or objection or exception 
comply with any applicable statutory provisions on 
the subject26 Hence, it may be necessary that the 
objections or exceptions be accompanied by a brief 
of the evidence,27 or be under oath.28 It has been 
held, however, that, although a motion to vacate 
is not in the form required by statute, in that it 
is denominated an answer to a motion to confirm, 
the court may look to the substance and treat it 
as a proper motion, at least where no objection is 
taken to it on account of the lack of form.29 

A party who has received money under an award 
to which he is entitled at all events need not plead 
a tender back as a condition to moving to vacate 
the award.20 

Partial insufficiency. The fact that one ground 
of objection is not well pleaded will not preclude 
the party from relying on other grounds which are 
properly presented.^! 

(4) Time of Making or Filing 

Usually an objection or exception or motion to vacate 
must be made before the entry of judgment on the award, 
or within the time prescribed by statute. 

Statutory provisions specifying the time within 
which a party must make or file objections or ex¬ 
ceptions to an award, or a motion or application 
to set the same aside, must ordinarily be complied 
with in order for the party to be entitled to the 


statutory relief,32 although under exceptional cir¬ 
cumstances the court may be justified in considering 
a motion that is filed too late.23 Also, it has been 
held without an express requirement to that effect 
that objections must be made prior to the entry 
of judgment on the award, unless an adequate ex¬ 
cuse can be shown for not presenting them at that 
time,84 or the defect or objection is one that goes 
to the jurisdiction of the court to render judg- 
ment.85 Qn the other hand, it has been held that 
a failure to move in time to set aside an award 
will not preclude the party, when motion is made 
for judgment on the award, from urging such ob¬ 
jections to the award as can properly be taken in 
such proceeding.86 

d. Trial and Decision or Order 

(1) Trial 

(2) Decision or order 
(1) Trial 

Except In so far as the same is provided for by stat¬ 
ute, the parties ordinarily are not entitled to a jury trial 
of the issues raised by a motion to vacate or objections 
or exceptions to the entry of judgment on an award. 

Except in so far as the same is provided for by 
statute,87 the parties ordinarily have no right to 
a jury trial on the issues raised on a motion to 
set aside an award, or on exceptions to entry of 
judgment thereon.88 It has been held, however, 
that, where a party objects on the ground that he 
never authorized the arbitration, he is entitled to a 
jury trial on that issue, for by his submission a 
party waives his right to a jury trial only as to 
the matters in controversy which have been sub- 

mitted.88 


24. Graham v. Bates, (Tenii.Ch. 

App.) 45 S.W. 465. 

2& Beeber v. Bevan, 80 Ind. 31. 

2a Tinsley v. Maddox, 168 S.B. 297, 
176 Ga. 471—5 C.J. p 203 note 54. 

27- Tinsley v. Maddox, supra—5 C. J. 

p 203 note 54 [a]. 

Excuse for lack of brief 

The mere fact that the evidence 
was not reported is not sufficient ex¬ 
cuse for not accompanying the ex¬ 
ceptions with a brief of the evidence. 
—Tinsley v. Maddox, 168 S.E. 297, 
176 Ga. 471. 

23. Tinsley v. Maddox, supra—5 C.J. 
p 203 note 54 [bj. 

23. Giannopulos v. Pappas, 15 P.(2d) 
353, 80 Utah 442. 

30. In re Friedman, 213 N.T.S. 369, 
215 App.Div. 130, reversing 206 N. 
T.S. 410, 123 Misc. 809. 

31- Wilkins v. Van Winkle, 3 S,E. 
' 761, 78 Ga. 557—5 C.J- p 204 note 
63. 


32. The Hartbridge, (C.C.A.N.T.) 57 
P.(2d) 672—5 C.J. p 202 notes 48, 
49 [b]. 

33. American Guaranty Co. v. Cald¬ 
well, (C.C.A,Cal.) 72 F.(2d) 209—5 
C.J. p 202 notes 52, 53. 

After appeal 

Where, within the time prescribed 
by statute for making a motion to va¬ 
cate, an award is confirmed over ob¬ 
jection, and the order of confirmation 
is appealed and the entire cause 
thereby removed to the appellate 
court so that the objecting party can¬ 
not during the pendency of the appeal 
file a motion to vacate, the period of 
the appeal will be excluded from the 
statutory period so that appellant 
may be entitled to file a motion to 
vacate after that time.—^The Hart- 
bridge, (C.C.AN.Y.) 57 F.(2d) 672. 

34. U.S.—^The Hartbridge, supra. 

Ga.—^Hall County v. Smith, 172 S.B. 

645. 

35. Suksdorf V. Suksdorf, 161 P. 465, 
93 Wash. 667. 
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38. The Hartbridge, (C.C.A.N.T.) 57 
P.(2d) 672—5 C,J..p 202 note 49. 

37. Harper v. Pike County Koad 
Com’rs, 52 Ga. 659—5 C.J. p 204 
note 66 [a]. 

38. Ga,—^Lipford v. Stephens, 117 S. 
B. 259, 30 Ga.App. 146. 

Wash.—Dickie Mfg. Co. v. Sound 
Construction & Engineering Co., 159 
P. 129, 92 Wash. 316. 

5 C.J. p 204 note 66. 

Grounds not within statute 
Exception to an award of arbitra¬ 
tors, on the ground that the adverse 
party made an admission on the hear¬ 
ing at variance with the award, does 
not show accident, mistake, fraud, or 
illegality, so as to require the issue 
to be submitted to the jury, under 
Civ.Code (1910) § 5049, and is demur¬ 
rable.—^Lipford V. Stephens, 117 S.B. 
259, 30 Ga.App. 146. 

39. Boyden v. Lanab, 25 N.E. 609, 152 
Mass. 416—5 C.J. p 204 note 67. 
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In passing on a motion to vacate, supported by 
affidavits which have not been denied or controvert¬ 
ed, the court must accept as true the facts stated 

in the affidavits.^0 

The hearing by the court on exceptions to an 
award is not an ordinary civil action, but a special 
statutory proceeding, and, if there is no special pro¬ 
vision to that effect, the court is not bound to make 
findings of fact or conclusions of law.^i 

(2) Decision or Order 

The court has discretionary power to set aside Its or¬ 
der on a motion to vacate at any time within the term at 
which It Is rendered; but an order of vacation ordinarily 
nullifies the award and relegates the parties to their orig¬ 
inal rights. 

Although the court has discretionary power to 
set aside its order granting or denying a motion 
to vacate an award at any time within the term 
at which it is rendered,^^ an order vacating an 
award ordinarily has the effect of nullifying it and 
relegating the parties to their original rights (see 
supra § 103), 

§ 112. — Correcting or Modifying Award 

The court to which an award is returned ordinarily 
has power to modify or correct It only when It has been 
expressly authorized to do so by statute. 

Although a court of equity may have power to 
correct or modify an award under proper circum¬ 
stances (see supra § 109), the court to which an 
award is returned ordinarily has no power to mod¬ 
ify or correct it,43 unless such power is expressly 
conferred by statute,^^ and then only on the grounds 
and in the cases specified-^s 

§ 113. — Recommittal of Award 

a. In general 


b. Grounds 

c. Powers and proceedings on recom¬ 

mittal 

a. In (jeneral 

The court to which an award Is returned ordinarily 
has the power to recommit it to the arbitrators only when 
so authorized by the parties or by statute; and the exer¬ 
cise of the power when granted is largely discretionary 
with the court. 

Since the authority of arbitrators to act ordi¬ 
narily terminates with the execution and comple¬ 
tion of the award (see supra § 51), it is usually 
held that, in the absence of any provision therefor, 
either by statute or in the submission, the court in 
which an award is sought to be set aside or en¬ 
forced usually has no power, except by consent of 
the parties, to recommit the matter to the arbitra¬ 
tors for further action.^® Such power may, how¬ 
ever, be possessed by virtue of statutory provisions 
therefor,47 and statutes of this nature will be liber¬ 
ally construed.43 Even without statutory authoriza¬ 
tion it has been held that, on submissions to arbitra¬ 
tion under a rule of court in pending actions, the 
court has power to recommit the matter to the ar¬ 
bitrators.** 3 

It has been held that the power of recommitment, 
when it has been conferred, may be exercised noV 
withstanding the time limited for the making of the 
original award has expired; ^0 but it may be other¬ 
wise if the statute expressly restricts the exercise 
of the power to the period before such time has 
expired,®! and under some statutes a recommitment 
to the same arbitrators is prohibited where the 
time fixed by the submission within which an award 
can be made has expired, so that the recommit- 


40. Giannopulos v. Pappas, 15 P.(2d) 
353, 80 Utah 442. 

4a. Hatch V. Cole, 222 P. 463, 128 
Wash. 107. 

40. American Guaranty Co. v. Cald¬ 
well, (C.C.A.Cal.) 72 F.(2d) 209. 

40. Pa.—^Refowich v. Rice, 4 Pennyp. 
449. 

Tenn.—Congrer v. James, 2 Swan 213. 
Utah.—Giannopulos v, Pappas, 15 P. 

(2d) 353, 80 Utah 442. 

W.Va.—Stevenson v. Walker, 5 W.Va. 
427. 

5 C.J. p 207 note 91. 

44. N.T.—^Marchant v. Mead-Morri- 
son Mfgr. Co., 235 N.T.S. 370, 226 
App.Div, 397, modified on other 
grounds and affirmed 169 N.E. 386, 
252' N.Y. 284, reargument denied 
171.N.E. 770, 253 N.T. 534, and ap¬ 
peal dismissed Mead-Morrison Mfg. 
Co. V. Marchant, 51 S.Ct 104, 282 U. 
S. 808, 75 L.Ed. 725—In re Blaikie,' 


198 N.T.S. 291, 119 Misc. 791, affirm¬ 
ed 199 N.T.S. 911, 206 App.Div. 740. 
Wash.—^Dickie Mfg. Co. v. Sound 
Construction & Engineering Co., 
159 P. 129, 92 Wash. 316. 

5 C.J. p 20T note 93. 

Demand for modification, 

Where arbitrators allowed them¬ 
selves fees in excess of the amount 
fixed by statute but there was no sug¬ 
gestion that they made any improper 
attempt to obtain additional, compen¬ 
sation, under a prayer for other and 
further relief, the award may be cor¬ 
rected under statutory authority, by 
cutting the fees down to the legal 
amount, though no express demand 
for such a modification was made.— 
In re Blaikie, 198 N.T.S. 291, 119 Misc. 
791, affirmed 199 N.T.S. 911, 206 App. 
Div. 740. 

45. Everett v. Brown, 198 N.T.S. 462, 
' 120 Misc. 349—^5 C.J. p 207 note 94. 
45. Or.—Oregon-Washington R. & 
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Nav. Co. V. Spokane. P. & S. Ry. Co., 
163 P. 600, 83 Or. 528, rehearing de¬ 
nied 163 P. 989. 83 Or. 528. 

W.Va.—^Raleigh Coal & Coke Co. v. 

Mankin, 97 S.E. 299, 83 W.Va, 54. 

5 C.J. p 207 note 96. 

47. N.T.—In re St. John’s Guild, 152 

N.T.S. 685, 168 App.Div. 889— 

Hauck V. Rochester Taxicab Co., 
217 N.T.S. 2, 127 Misc. 759. 

Pa.—^Pierce Steel Pile Corporation v. 

Flannery, 179 A. 558, 319 Pa. 332. 

5 C.J. p 207 note 97. 

48. Pierce Steel Pile Corporation v, 
Flannery, supra—5 C.J. p 208 note 
98. 

49. Raleigh Coal & Coke Co. v. Man- 
kin. 97 S.B. 299, 83 W.Va. 54—5 C. 
J. p 208 note 1. 

50. Brown v. Harper, 6 N.W. 747, 54 
Iowa 546. 

Sir Goerke Kirch Holding Co. . v. 

Gberke Kirch Oo., 185 A. 376, 116 N. 
I J.Law 427, 
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ABBITBATION 

,cnt must be to new arbitrators.^^ 

Discretion of court Whether or not a recommit- 
il will be ordered under the circumstances of a 
irticular case is to a great extent within the dis- 
retion of the court possessing the power to recom- 
iit.53 This discretion is, however, a judicial rath- 
r than an arbitrary one and must be exercised in 
ccordance with fixed rules of law and upon a con- 
ideration of the facts and circumstances of the 
ase.54 The refusal of a recommittal has been held 
roper where the arbitrator has been guilty of mis- 
onduct,55 or has disregarded the very principles 
r grounds upon which the case ought to have been 
ecided;^® or where the award was substantially 
efective,®^ or was rendered invalid by the mis- 
onduct of the party seeking to have it recommit- 
»d;5S or where the petition of the arbitrators to 
ave the award recommitted for the correction of 
mistake was contested by an afiidavit denying that 
ny such mistake had been made.^^ On the other 
and, it has been held improper for the court to 
ccommit an award of its own motion without any 
bjection or exception being filed by either party,®^ 
r to arbitrators who have already been found 
uilty of misconduct or misbehavior.®^ 

b. (rrounds 

An award may properly be recommitted on any of the 
[rounds specified by statute, but such grounds are not 
lecessarlly exclusive, particularly where the power to 
ecommit is not derived from the statute. 

An award may properly be recommitted on any 
►f the grounds specified in the statute giving the 
ourt power to recommit; ®2 but such grounds are 
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not necessarily all inclusive and it has been held 
that other proper grounds may be made a basis 
for recommitment.®® 

Generally speaking, an award will be recommitted 
for the correction of informalities or clerical er¬ 
rors,®4 provided the mistake or error is apparent 
upon the face of the award or admitted by the 
arbitrators.®® In the absence of express restriction, 
however, it has been held that the power to re¬ 
commit is not limited to a recommitment for the 
purpose of the correction of mistakes in matters 
of form.®® Awards have accordingly been held 
subject to recommittal for more specific findings,®*^ 
or to allow the arbitrators to find separately upon 
the matters submitted where such findings are nec¬ 
essary to the justice of the case,®® or to pass upon 
matters embraced in the submission but omitted 
from the award.®® 

On the other hand, if such matters have not 
specifically been made grounds for recommitment 
an award ordinarily will not be recommitted for 
fraud or misconduct of the arbitrators,*^® or be¬ 
cause the court believes that there has been an 
error in judgment as to the merits,*^! except where 
a statute authorizes a recommitment for reexamina¬ 
tion of the whole case; *^2 nor will an award be re¬ 
committed for the purpose of making a useless or 
unnecessary amendment or correction,*^® or merely 
because of the wishes of one of the parties who is 
dissatisfied with the award, or the willingness of 
the arbitrators to have the case opened and more 
fully considered;and recommittal has been re¬ 
fused where the award was void because partly 
founded on matters outside the submission.*^® 


2. Hauck V. Rochester Taxicah Co., 
217 N.Y.S. 2, 127 Misc. 759. 

а. Pope Const. Co. v. State High¬ 
way Commission, (Mo.) S4 S.W. 
(2d> 920—5 C.J. p 208 note 6. 

4. Bowie V. Tucker, 168 S.E. 841, 
204 N.C. 505—5 C.J. p 208 note 7. 

5- Pope Const. Co. v. State High¬ 
way Commission, (Mo.) 84 S.W.(2d) 
920—5 C.J. p 209 note 8. 

б. Gunn v. Bowers, 17 A. 893. 126 
Pa. 552—5 C.J. p 209 note 10. 

7. Etter v. Edwards, 4 Watts (Pa.) 

63. 

B. Adams v. Adams, 8 N.H. 82. 

9. Klingensmith v. West Leech- 
burg Steel, etc., Co., 17 Pa.Super. 
210 . 

X Bowie V. Tucker, 168 S.E. 841, 
204 N.C. 505. 

L. Whitehair v. Kansas Flour Mills 
Corporation, 275 P. 190, 127 Kan. 
877. 


ea. In re St John's Guild, 152 N.T.S. 
685, 168 App.Div. 889. 

63. Pierce Steel Pile Corporation v. 
Flannery, 179 A 558, 319 Pa. 332. 

Lack of finality and definiteness 
It has been held that although the 
provision for recommitment does not 
include such ground, yet the legisla¬ 
tive intent was to authorize recom¬ 
mitment on the ground that the 
award was not final and definite upon 
the subject matter submitted where 
such matter is expressly made a 
ground for vacating the award.— 
Pierce Steel Pile Corporation v. Flan¬ 
nery. 179 A 558, 319 Pa. 332. 

64. Clement v. Foster, 69 Me. 318— 
5 C.J. p 209 note 25. 

65. Snohomish County School Dist. 
No. 5 V. Sage, 43 P. 341, 13 Wash. 
352—5 C.J. p 209 note 28. 

GGL Cumberland v. North Yarmouth, 
4 Me. 459. 

67. Minn.—Johnston v. Paul, 22 
Minn. 17. 


Pa.—^Bowers v. Worrell, 1 Browne 
170. 

5 C.J. p 209 note 16. 

68. Pope Construction Co. v. State 
Highway Commission, (Mo.) 84 S. 
W.(2d) 920—5 C.J. p 209 note 19. 

69. Mo.—^Pope Const. Co. v. State 
Highway Commission, supra. 

Pa.—^Pierce Steel Pile Corporation v. 
Flannery, 179 A. 558, 319 Pa. 332. 

5 C.J. p 209 note 18. 

TO. Pope Const. Co. v. State High¬ 
way Commission, (Mo.) 84 S.W, 
(2d) 920. 

71. Pope Const Co. v. State High¬ 
way Commission, supra—5 C.J. p 
209 notes 29-32. 

72. In re O'Rourke Bros., 240 P. 
673, 136 Wash. 490—5 C.J. p 210 
note 34. 

73L Sea v. Larimore, 266 S.W. 56, 205 
Ky. 528. 

74. Long V. Rhodes, 36 Me. 108. 

75. Adams v. Adams, 8 N.H. 82—5 
C.J. p 209 note 23. 
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§ 115 


Newly discovered evidence may be sufficient to 
warrant the sending back of the award for the 
reconsideration of the arbitrators.*^® 

c. Powers and Proceedings on Recommittal 

(1) In general 

(2) Decision or determination 

(1) In General 

Under a general recommittal, or one for a rehearing of 
the whole case, the arbitrators. If there is no express re¬ 
striction, are possessed with their original powers and 
may and must proceed as they would in original proceed¬ 
ing; but if the recommittal is special the proceedings and 
powers should be only such as are necessary to accomplish 
its purpose. 

If a rehearing of the whole case is authorized or 
the award is recommitted generally, without express 
restriction or statement of a limited purpose, the 
authority of the arbitrators is as extensive as it 
was under the original submission,77 and they or¬ 
dinarily may and must proceed as if the proceedings 
were in the first instance.7S Under a special re¬ 
committal, however, such as one merely to correct 
some error in matter of form,79 a complete rehear¬ 
ing is not essential nor need any proceedings be 
taken other than those which are necessary to ac¬ 
complish the purpose of the recommittal.®® 

(2) Decision or Determination 

If the recommittal is for a rehearing on the merits 
the arbitrators can either confirm their original decision 
or make a new award by finding for a different party; 
and the new award may be returned at the term at which 
made although subsequent to the original time limit. 

Where the award is recommitted for a rehear¬ 


ing on the merits the arbitrators may either adhere 
to their original award, if they are fully satisfied 
of its correctness or render a new award by find¬ 
ing in favor of a different party.®^ 

A new award rendered on recommittal may be 
returned to the term during which the arbitrators 
agree upon it,®® and it seems to be no objection 
that the time of such return is outside the time 
originally limited in the submission,®^ for the stat¬ 
utory power of the court to recommit an award 
implies the power to make a new award or a cor¬ 
rection after the expiration of the original time 
limit.®® 

§ 114. -Appeal from Award 

Ordinarily an appeal will not lie from an arbitration 
award unless it has been expressly authorized. 

In the absence of some statute or submission pro¬ 
vision specially authorizing it, no appeal lies from 
an award of arbitrators,®® and if the award is a 
statutory one a right of appeal cannot be created 
by agreement of the parties.®7 

A statutory right to appeal from an award may 
be waived by stipulation of the parties.®® 

§ 115. —• Collateral Attack 

An award by arbitrators is not subject to collateral 
attack. 

An award by arbitrators cannot ordinarily be at¬ 
tacked collaterally,®® but must be impeached by 
some one of the methods which have been dis¬ 
cussed in §§ 108-114. 


7©. Depew v. Davis, 2 Greene (Iowa) ■ 
260—5 C.J. p 209 note 33. 

77. French v. Richardson, 5 Cush. 
(Mass.) 450—5 C.J. p 210 notes 34, 
35. 

78. Doherty v. Doherty, 19 N.E. 352, 
148 Mass. 367—5 C.J. p 210 notes 
41, 42. 

Hearing evidence 

Where the resubmission is for a 
reconsideration on the merits, the ar¬ 
bitrators must hear fresh evidence, 
if tendered.—^Bowers v. Worrell, 1 
Browne (Pa.) 212—5 C.J. p 210 note 
41. 

Presence and participation of all ar¬ 
bitrators 

Ordinarily, in the reconsideration 


of the case on the merits, all of the 
arbitrators should act as in the first 
instance.—^Doherty v. Doherty, 19 N. 
E. 352, 148 Mass. 367—5 C.J. p 
207 note 97 [d], p 210 note 42. 

79. Blood V. Robinson, 1 Cush. 
(Mass.) 389—5 C.J. p 210 note 40. 

80. Blood V. Robinson, supra—5 C.J. 
p 210 note 39. 

81. May v. Haven, 9 Mass. 325. 

82. Pierce Steel Pile Corporation v. 
Flannery, 179 A. 658, 319 Pa. 332. 

83. Whitney v. Cook, 5 Mass. 139. 

84. Sperry v. Ricker, 4 Allen (Mass.) 
17—5 C.J. p 230 note 46. 

88. Hickey v. Veazie, 69 Me. 282— 
5 C.J. p 80 note 86. 


80. Ga.—Georgia Power Co. v. Friar, 
171 S.B. 210, 47 Ga.App. 675. 

Iowa.—Turner v. Hartford Fire Ins. 

Co., 172 N.W. 166, 185 Iowa 1363. 
Tex.—^Eubank v. Bostick, (Civ.App.) 

194 S.W. 214. 

5 C.J. p 210 note 50. 

Appeal from judgment on award see 
Appeal and Error § 50. 

87. Georgia Power Co. v. Friar, 171 
S.E. 210, 47 Ga.App. 675. 

88. Rogers v. McManus, 94 S.E. 732, 
108 S.C. 350. 

89. Lackawanna Iron & Steel Co. v. 
Lackawanna & W. V. R. Co., 149 A. 
702, 299 Pa. 503. 
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YI. PEEPOEMAirCE TJigDEE AWAED 


§ 116. In General 

As will be shown in §§ 117-122, matters relating to 
the necessity and requisites and sufficiency of per¬ 
formance under an award are largely dependent up¬ 
on the terms of the submission and the nature of the 
award. 

I 117. Necessity 

Although ft is otherwise where the acts to be per¬ 
formed by the parties are distinct and independent, it Is 
ordinarily essential to the enforcement of an award that 
the party seeking such relief fully perform, or offer to 
perform, alt acts which he is required to do concurrently 
with, or as a condition precedent to, performance by the 
other party* 

Where the acts to be performed by the parties are 
distinct and independent, the one not being a condi¬ 
tion precedent to the other, the failure of a party 
to perform the duties required of him will not pre¬ 
vent the enforcement of the award in his favor,90 
for in such a case the parties have mutual remedies 
upon the promise to perform the award.^^ 

On the other hand, if the duties imposed upon 
one party by an award are to be performed simul¬ 
taneously with, or as a condition precedent to, those 
required of the other party, the former cannot en¬ 
force the award against the latter until he has per¬ 
formed, or offered to perform, on his own part^^ 
Thus, a performance, or an offer to perform, is a 
condition precedent to enforcement where the award 
directs an exchange of lots by conveyances between 
the parties^s or the execution of mutual releases 
and where, on a submission of a controversy relat¬ 
ing to a deed in arbitration, the arbitrators found 
that the deed should be returned to the grantor and 


the money and notes received by them returned to 
the grantee, the former is not entitled to avail him¬ 
self of the award, unless he offers to return the 
money and notes received.^ 5 

Where, however, performance is prevented by the 
refusal of the other party to abide by the award, 
this is sufficient to justify enforcement, even though 
the party seeking it has not himself performed his 
part;^^ and, where the award of the arbitrators 
contained a void condition, it was held that a party 
was entitled to recover notwithstanding such con¬ 
dition had not been performed.^7 

§ 118. Notice and Demand 

a. Notice 

b. Demand 

a. Notice 

Notice of the award is not necessary to place a party 
in default unless required by the submission. 

As a general rule, to place a party in default for 
failure to perform an award it is not necessary 
that the other party give him notice of the award 
but if the submission requires that notice of tie 
award be given the parties, a party cannot be placed 
in default until he has received the prescribed no- 
tice.55 

b. Demand 

If the submission fails to Impose such a requirement, 
no demand is necessary to put a party on default for non¬ 
performance of an unconditional award directing the pay¬ 
ment of money; but a demand may be necessary where 
the award directs the doing of some other act without 
fixing the time therefor. 


90. Macdonald y. Bond, 62 N.B. 881, 
195 Ill. 122—5 aj. p 212 note 71. 

Conner distinctions 
In former times a distinction was 
drawn between parol submissions and 
submissions under seal, requiring 
performance as a condition precedent 
in the former case, but not In the lat¬ 
ter. and a distinction was also made 
between awards which merged the 
original cause of action and those 
which did not; but these distinctions 
are no longer of any importance.— 
Jessiman v. Haverhill, etc.. Iron 
Manufactory, 1 N.H. 68—^Armstrong 
V. Hasten, 11 Johns. (N.T.) 189— 
Brazill v. Isham, 12 N.T. 9—5 C.J. p 
213 notes 73-75- 

91. Me.—^Duren v. Getchell, 65 Me. 
241. 

Mo.—^Hamlin v. Duke, 28 Mo. 166. 

5 C.J. p 213 note 72. 

92. Gray v. Reed, 26 A. 526, 65 Vt. 


178—5 C.J. p 211 notes 62, 63, p 212 
notes 64, 68. 

Snforcexnent by injimctioii 
Where a controversy as to the 
amount that ought to be paid upon a 
judgment is submitted to arbitrators 
who determine that the judgment 
debtor is indebted to the creditor in 
an amount less than the amount of 
the judgment, the judgment in equity 
stands as security for the amount of 
the award, and is enforceable to that 
extent; and accordingly, where the 
judgment debtor has not performed 
the award against him, he cannot 
properly invoke the jurisdiction of 
equity to prevent the enforcement of 
execution on such judgment to the 
amount of the award.—Jones v. 
Thomas, 97 N.W. 950. 120 Wis. 274. 
99. Jesse v. Cater, 25 Ala. 351. 

94. U.S.—^McNeil v. Magee, (C.C. 
Mass.) 16 F.Cas.No.8,915, 5 Mason 
244. 


Cal.—^Dudley v. Thomas, 23 Cal. 365. 
N.J.—Hugg v. Collins, 18 N.J.Law 
294. 

95. Royals v. Lacey, 73 S.W. 1062, 
32 Tex.Civ.App. 262. 

98. Jones v. Pennsylvania R. Co., 22 
A. 883, 143 Pa. 374—5 C.J. p 212 note 
69. 

97. Mass.—^Poster v. Durant, 2 Cush. 
544. 

N.T.—New York v. Butler, 1 Barb. 

325, 4 How.Pr. 446. 

5 C.J. p 212 note 70. 

98. Matthews v. Matthews, (C.C. 
Mass.) 16 F.Cas.No.9,288, 2 Curt 
105—5 C.J. p 213 note 83. 

99. Matthews v. Matthews, supra— 
6 C.J. p 213 note 84. 

Publication, notice, or delivery of 
award as essential to validity see 
supra § 77* 


266 



6 C.J.S. 


ABBITBATION AND AWARD S 122 


Although it seems that a demand was always nec¬ 
essary before an attachment for nonperformance 
would be granted (see infra § 127), usually, where 
no demand is required by the submission, and the 
award is for the payment of money unconditionally, 
it becomes payable without demand upon the taking 
effect of the award.i When, however, the award di¬ 
rects the performance of some act other than the 
payment of money, and no time for performance is 
fixed, it seems that a demand for performance is es¬ 
sential to place the party in default for nonperform- 
ance.2 

§ 119. Time of Performance 

If no time for performance is fixed by the award It 
should be performed within the time implied by law. 

If no time for performance is prescribed by the 
award it must be performed within the time im¬ 
plied by law, which, in the case of a money award, 
is immediately and in the case of an award or¬ 
dering the doing of a certain act, may be a reason¬ 
able time,4 unless the award by reason of its fail¬ 
ure to specify the time is rendered void for uncer¬ 
tainty (see supra § 84). 

Performance before the award is actually signed 
may be sufficient® 

§ 120. Place of Performance 

The place for the performance of an award is to 
be determined in accordance with the general rules 
stated in the titles Contracts § 484 [13 CJ. p 666 
note 99-p 667 note 16] and Payment § 6 [48 C.J. p 
592 note 15-p 594 note 36]. 

§ 121, Sufficiency of Performance 

a. In general 

b. Conveyance or deed 
c Alternative provisions 

a. In aeneral 

For performance of an award It Is usually necessary 


and sufficient that Its valid directions and provisions be 
substantially complied with. 

Unless the parties have agreed to less by way of a 
valid accord and satisfaction,® it is usually essential 
to the sufficient performance of an award that the 
party comply with all its directions and terms as far 
as possible and in the manner provided.^ A refusal 
to perform any part of the award constitutes a breach 
of the obligation to perform, even though the time 
for performing the residue has not arrived.® It is, 
of course, unnecessary to perform acts not required 
by the award.® 

b. Conveyance or Deed 

Any deed passing all the grantor's title satisfies an 
award ordering the execution of a deed. 

Where an award orders the execution of a deed, 
the making of any deed which is in law effective 
to pass all the title of the grantor to the premises 
at the date of the award will sufficiently comply with 
such direction.!® 

c. Alternative Provisions 

Where several things arc awarded alternatively, per¬ 
formance of either alternative suffices. 

Where the performance of several things in the 
alternative is awarded, a performance of either alter¬ 
native is sufficient.!! 

§ 122. Offer to Perform 

A refused offer to perform is equivalent to perform¬ 
ance; but refusal of an offer to perform one independent 
act does not excuse performance of others. 

If there is an offer of performance and a refusal 
of the tender, this is equivalent in effect to actual per¬ 
formance,!® and a tender which is in fact defective 
may be sufficient for this purpose if the refusal or 
objection is not specifically made on account of such 
defect.!® However, where a party is directed to do 
several independent acts, a refusal of an offer to 
perform one of them will not excuse him from per¬ 
formance of the residue,!^ 


1, Russell V, Smith, 87 Ind. 457—5 
C.J. p 213 note 77. 

Allegation of demand see infra § 
124 f. 

Necessity that award fix time for 
pa3mient see supra § 84. 

d. Pomroy v. Gold, 2 Mete. (Mass.) 
500—5 C.J. p 213 note 81. 

Allegation of demand see infra S 
124 f. 

3i Wise V. ^Tohnson, 69 So. 986, 14 
AlAApp.^396—5 C.J. p 214 note 85. 


4. Odum V. Rutledge, etc., R. Co., 10 
So, 222, 94 Ala. 488—5 C.J. P 214 
note 86, 

5. Lexington v. Williamson, 107 S. 
W. 717, 32 Ky.Ii. 1018—6 C.J. P 
214 note 88. 

e. Wood V. Bangs, 48 A. 189, 18 Del. 
436—5 C,J. p 214 note 92 [k], 

-7. Bird V. Routh, 88 Ind. 47—5 C.J. 
p 214 notes 91, 92. 

a Bayne v. Morris, (Md.) 1 Wall. 
(U.S.) 97, 17 L.Ed. 495,, 


a Young V. Leaird, 30 Ala. 371—5 
C.J. p 214 note 94. 
la Preston v. Whitcomb, 11 Vt 47 
—5 C.J. p 214 note 96. 

11. Ky.—^Lexington v. Williamson, 
107 S,W. 717, 82 Ky.L. 1018. 

Me.—^Hanson v. Webber, 40 Me. 194. 

12. Smith V. Stewart, 6 Ind. 220—5 
C.J. p 216 note 1. 

13. Wood V. Bangs. 48 A. 189, 18 DeL 
436—5 C.J. p 215 note 1 [b], [cj. 

14. Gray v. Reed, 26 A. 626. 65 Vt. 
178. 
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§ 123. Historical Statement 

Originally an award could be enforced only by action 
at law, by way of a bar to an action or defense, or by a 
suit In equity for specific performance; but other means 
of enforcement are now often provided by statute. 

t Originally, at common law, an award could be en¬ 
forced only by action (see infra § 124), or by way 
of a bar to another action for the same cause (see 
infra § 126), or, in a proper case, specific perform¬ 
ance could be sought in equity as will be discussed 
in the title Specific Performance § 73 [5 CJ. p 227 
note 85-p 230 note 23]. In the time of Charles II, 
however, a practice grew up of making the award 
a rule of court, and enforcing it by attachment as 
for contempt of court, and this practice was subse¬ 
quently affirmed and fixed by statute,i5 tut has now 
fallen largely into disuse (see infra § 127). At 
the present time, statutes governing arbitration, and 
providing a method for enforcing awards made in 
statutory proceedings, have been passed in many, if 
not all, the states of the Union and under these 
the most usual method of enforcement provided is 
by the entry of judgment on the award in the court 
to which the award is returned (see infra § 129), 
although the existence of such remedy does not ordi¬ 
narily preclude a common-law action (see infra § 
124). 

§ 124. Action at Law on Award 

a. In general 

b. Cause or right of action 

c. Time to sue and limitations 

d. Form of action 

e. Parties 

f. Pleading 

g. Issues, proof, and variance 

h. Trial and judgment 

a. In General 

The ordinary common-law remedy by which the af¬ 


firmative enforcement of an award can be obtained is by 
an action at law upon the award; and it is usually held 
that an award may be enforced in this manner although 
some other remedy is also available. 

If the award has not been made a rule of court and 
no bond for performance has been given, the ordinary 
and only proper common-law remedy to obtain the 
affirmative enforcement of the award is by an action 
at law upon the award itself.^^ Such an action can 
be brought not only upon the entire award but upon 
a single article or part thereof even though the other 
parts are void, if that part is of itself so complete 
and independent of the rest of the award that its 
separate enforcement would work no injustice to 
the other party.^^ 

Existence of other remedies. Although a bond has 
been given to abide the award, the party in whose 
favor the award is rendered is not precluded from 
suing at law on the award for he has an election to 
either bring such action or sue on the bond.^^ 

Moreover, the fact that the award can be enforc¬ 
ed in a summary manner, because it has been made 
a rule of court or the arbitration has been had in 
accordance with statutory provisions, is often held 
not to prevent a party from electing to rely on his 
common-law remedy and bringing an action at law 
but there are some cases which appear to be opposed 
to this view.^i 

If an award which would be valid at common law 
is not enforceable in the manner provided by statute, 
because of failure to comply with the statutory re¬ 
quirements, it is usually held, in accordance with the 
view that provisions for statutory arbitration do not 
abrogate common-law proceedings (see supra § 2), 
that it may be enforced at common law;22 and the 
fact that the submission contains an unenforceable 
provision for the return of the award to and the 
entry of judgment on the award by a court does not 
prevent an action from being maintained on the 


16. N.J,—^Hofeman v. Westlecraft, 79 
A. 318, 85 N.J.Law 484. 

Va.—Graham v. Pence, 6 Rand. (27 
Va.) 529. 

5 C.J. p 215 note 6, p 230 notes 24, 25. 

16. Wieber v. Bngrland, 216 N.*W. 850, 
52 S.D. 72. 

17. U.S.—^McCiiUough V. Clinch- 

Mitchell Const. Co., (C.C,A.Ma.) 71 
P.(2d) 17, certiorari denied Clinch- 
Mitchell Const Co. v. McCullough, 
55 act 96. 

Ala.—^Puerst v. Bichberger, 138 So. 
409, 224 Ala. 31. 

Ind.—Milhollin v. Milhollin, 125 N.E. 

217, 71 Ind.App. 477. 

S.D.—Wieber v. England, 216 N.W. 
850, 52 S.D. 72. 


Tex.—^Temple v. Riverland Co., (Civ. 

App.) 228 S.W. 605. 

Wash.—^Dickie Mfg. Co. v. Sound Con¬ 
struction & Engineering Co., 159 P. 
129, 92 Wash. 316. 

5 C.J. p 215 notes 3, 9. 

18. N.H.—Whitcher v. Whitcher, 49 
N.H. 176, 6 Am.R. 486. 

Vt.—^Lamphire v. Cowan, 39 Vt 420. 
5 C.J. p 216 note 15. 

19. Wilkes V. Cotter, 28 Ark. 519— 
5 C.J. p 215 note 10. 

Actions on bonds see infra § 148. 

20. Ala.—^Puerst v. Bichberger, 138 
So. 409, 224 Ala. 31. 

Tex.—^Memphis Cotton Hull & Fiber 


Co. V. Wilson Grain Co., (Civ.App.) 
244 S.W. 1062. 

5 C.J. p 216 note 12, p 237 note 85. 

Cumulative nature of statutory pro¬ 
ceedings see supra § 2. 

21. Iowa.—Older v. Quinn, 66 N.W. 
660, 89 Iowa 445. 

N.J.—^Booye v. Muth, 55 A. 287, 69 
N.J.Law 266. 

22. Ala.—^Puerst v. Bichberger, 138 
So. 409, 224 Ala. 31. 

Ga.—^Johns/ v. Security Ins. Co., 
(App.) 174 S.B. 216—^Evans v. Stin¬ 
son, 94 S.E. 826, 21 Ga.App. 612. 

Iowa.—^Ames Canning Co. v. Dexter 
Seed Co., 190 N.W. 167, 195 Iowa 
1285. 

5 C.J. p 236 note 84. 
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award.23 Where it clearly appears, however, either 
by express stipulation or otherwise, that the par¬ 
ties intended to be bound by the award only in 
case it should conform to the statute, then, if it 
fails to comply with the statute, it cannot be en¬ 
forced at common law, because to do so would change 
the contract entered into by the parties.24 

Waiver of right to sue. An agreement between 
the parties in arbitration, made after the award, that 
the award should be carried out as to certain items, 
and that as to other items the party in whose favor 
it was made should resort to the courts, does not 
amount to a waiver or abandonment by such party 
of the right to maintain an action to enforce the 
award.;25 and where a case pending in the appellate 
court on writ of error is submitted to arbitrators, 
who make an award in favor of plaintiff, and the 
court, without notice of the award, enters judgment 
for defendant, plaintiff does not abandon his right to 
sue on the award by filing a petition for rehearing.26 

b. Cause or Eight of Action 

The common-law cause of action accrues upon the 
completion of a binding award and a default in perform¬ 
ance on the part of the defendant. 

A common-law cause of action accrues upon, and 
only upon, the completion of a valid and binding 
award in favor of the party bringing the action,27 
and the existence on the part of defendant of a de¬ 
fault in performance or a present obligation or duty 

to perform.28 

c. Time to Sue and Limitations 

In the absence of particular limitations, the statutory 
limitation as to specialties governs; and, if there are no 
applicable limitations, delay in asserting the claim is not 
fatal. 


§ 12i 

In the absence of a particular limitation by stat¬ 
ute an action on an award is an action on a specialty 
within the meaning of a general statute fixing the 
limitation of actions on specialties,^^ and this is 
true, even though the submission was by parol.®^ 
In the absence of any applicable statute of limita¬ 
tions, a mere delay in asserting a claim on an award 
is not necessarily fatal.21 

d. Form of Action 

The ordinary form of action where the award Is for 
the payment of money, or damages are sought to be recov¬ 
ered for its nonperformance, is assumpsit; but debt may 
be the proper form where the submission is by bond or 
under seal, or covenant where the submission is by deed 
with a promise to pay; and account stated has been held 
to lie when the award settles accounts between the par¬ 
ties. 

Assumpsit is ordinarily the proper form of action 
where it is sought to enforce an award for the pay¬ 
ment of money,22 or to recover damages for the non¬ 
performance of an award directing some other act 
than the payment of money,*23 and, if the submission 
is by parol, it is the most suitable remedy.34 It is 
sometimes held, however, that, if the submission was 
under seal, assumpsit will not lie on the award, al¬ 
though the award itself was not imder seal,25 and 
the action should be debt as on a judgment ;35 but 
other cases have held that if the award is not under 
seal assumpsit will lie thereon, although tlie submis¬ 
sion was under seaL27 

If the submission is by a bond with a penalty, debt 
will lie either on the submission or on the award,23 
and this is true although the submission was not in 

writing.22 

If the submission is by other deed, as distinguished 
from a parol submission, covenant will lie on the 
submission or debt on the award,*40 but there is au- 


23 . Low V. Nolle, 15 Ill. 368, 16 Ill. 
475—5 C.J. p 216 note 13. 

24. Ga.—Train v. Emerson, 87 S.B. 
1072, 144 Ga. 624—^Wright, Graham 
& Co. V. Hammond, 154 S.E. 649, 41 
Ga.App. 738. 

Pa.—Temple v. Myers 16 Pa.Co. 232. 
6 C.J. p 237 note 86. 

25. National Contracting Co. v. 
Sewerage & Water Board of New 
Orleans, (La.) 177 P. 919, 101 C.C.A. 
199. 

28 . Winter v. Meier, 178 Ill.App. 281. 
27 . Varney v. Brewster, 14 N.H. 49— 
5 C.J. p 216 note 19. 

2& Royals v. Lacey, 73 S.W. 1062, 
32 Te3LCiv.App. 262—5 C.J. p 216 
notes 20, 21. 

22 . Green, etc.. Streets Pass. B. Co, 
V. Moore, 64 Pa. 79—5 C.J. p 217 
note 22. 

30 . Halnon v. Halnon, 55 Vt 321. 


31. U.S.—^Ferryboatmen's Union of 
California v. Northwestern Pac. R. 
Co., (C.C.A,Cal.) 84 F.(2d) 773. 

N.Y.—^Rapid Transit Subway Const. 
Co. V. Craig, 191 N.T.S. 383, 199 
App.Div. 45, dismissal of appeal de¬ 
nied 134 N.E. 600, 232 N.Y. 629, and 
affirmed 135 N.B. 911, 233 N.Y. 544. 

32. Me.—Conant v. Arsenault, 107 
A. 866, 118 Me. 281. 

Pa.—Lackawanna Iron & Steel Co. v. 
Lackawanna & W. V. R. Co., 149 A. 
702, 299 Pa. 503. 

5 C.J. p 217 notes 25, 26. 

See Ryan v. Chicago Foundry Co., 200 
IlLApp. 45. 

33. Me.—Gerry v. Eppes, 62 Me. 49. 
Vt.—Taylor v. St Johnsbury, etc., R. 

Co., 57 Vt 106. 

5 C.J, p 217 note 32. 

34. Conant v. Arsenault 107 A. 866, 
118 Me. 281—5 GX p 217 note 28. 
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35. Conant v. Arsenault supra. 

36. Conant v. Arsenault supra—6 
C.J. p 217 note 30. 

37. Conn.—^Averill v. Buckingham, 
36 Conn. 359. 

Ill.—Macdonald v. Bond, 62 N.B. 881, 
195 Ill. 122. 

5 C.J. p 217 note 31. 

38. Matthews v. Matthews, (C.C. 
Mass.) 16 F.Cas.No.9,288, 2 Curt 
105—5 C.J. p 217 note 33. 

Void Judgment on award 
The fact that a void judgment has 
been entered on a good common-law 
award does not prevent the mainte¬ 
nance of an action of debt on the 
award.—^Hume v. Hume, 3 Pa. 144. 

38. Shockey v, Glasford, 6 Dana 
(Ky.) 13. 

40. Browning v. Wheeler, 24 Wend. 
(N.Y.) 258, 35 Am.D. 617—5 C.J. 
p 217 note 36. 



§ 124 


ABBITBATION AND AWARD 


6 C.J.S. 


thority to the effect that if the submission, al- 
though under seal, does not contain an express 
agreement to perform the award, an action of cove¬ 
nant will not lie for failure to perform the award.^^ 

It has been held that, where a statement of ac¬ 
counts is submitted to arbitrators, and the parties 
acquiesce in the award, this will support an action 
of account stated.^^ 

e. Parties 

(1) In general 

(2) Person in representative capacity 

(1) In General 

Th« party* to whom an award Is payable Is a proper 
party to sue thereon; and all the parties to the submis¬ 
sion usually may and should be Joined. 

Where the agreement to arbitrate provides that 
the award is payable to a certain person, he is im¬ 
pliedly authorized to bring the action but it has 
been held that an award directing the losing party 
to pay certain debts of the prevailing party can¬ 
not be sued on by a creditor of the latter.'^^ 

Although a gross sum awarded is apportioned 
between persons entitled to it in different propor¬ 
tions, they may all join in an action on the award 
and, in an action on an agreement to abide by an 
award, all the parties to the submission should be 
joined.*^® However, neither a surety nor the pre¬ 
vailing part3%47 nor an agent who signed the submis¬ 
sion for him,^s is a necessary party. 

(2) Person in Representative Capacity 

If the covenant in a submission runs to a party in¬ 
dividually he may sue in that capacity notwithstanding 
the matters submitted were matters as to which he is 
acting in a representative capacity; but a representative 
may sue and usually must be sued in that capacity. 

41. Sprague v. Hull, 6 R.L 27. 

42. Ill.—^Macdonald v. Bond, 62 N.B. 

881, 135 III. 122. 

N.Y.—Hays v. Hays, 23 Wend. 363. 

5 C.J. p 218 note 38. 

43. Panhandle Grain & Elevator Co. 

V. Dorsey, (Tes:.Civ.App.) 242 S.W. 

255. 

44. Millard v. 

(Mass.) 484. 

45. Stetson v. Healey, 7 Me. 453. 

46. Md.—^Armstrong v. Robinson, 5 
Gill & J. 412. 

N.T.—^Bmery v. Hitchcock, 12 Wend. 

156. 

417- Hubhell v. Bissell, 2 Allen 
(Mass.) 196. 

48. Smith v. Morse, (N.T.) 9 WalL 
(U.S.) 76, 19 Ii.Ed. 597. 

48.. Macon v. Crump, 1 Call (5 Va.) 

575—5 C.J. 218 note 41. 


If a covenant in a submission runs to a party per¬ 
sonally, he may sue in his own name even though 
the submission provides for the arbitration of mat¬ 
ters in which such party was acting in a representa¬ 
tive capacity.*^ 9 An administrator who has sub¬ 
mitted a claim of his intestate to arbitration may, 
however, in that capacity, maintain a suit on the 
award and in an action on an award against an 
administrator, a declaration which seeks to charge 
him individually, and not as administrator, is de- 

murrable.5i 


f. Pleading 

(1) Declaration or complaint 

(2) Plea, answer, or affidavit of defense 

(1) Declaration or Complaint 

It is necessary and sufficient that the declaration or 
complaint in an action on an award state or allege all 
facts necessary to show a cause of action in the plaintiff 
against the defendant, and comply with ail statutory re¬ 
quirements. 

As a general rule the petition, declaration, or com¬ 
plaint in an action on an award is sufficient when, 
and only when, it alleges or states all facts or mat¬ 
ters necessary to show the existence of a cause of 
action in favor of plaintiff, and complies with all 
statutory provisions applicable to such pleadings.®^ 

If the award is one for the payment of money 
only it is frequently held that the common counts 
are sufficient, and it is not necessary to declare spe¬ 
cially upon the award or the contract.^s Apart from 
this, however, it is usually essential and sufficient for 
plaintiff to allege or show by his pleading the exist¬ 
ence of a dispute or controversy between the par¬ 
ties,®^ a valid submission of the same to arbitration 
by the parties,proper proceedings by and before 

in controversy is not demurrable as 
alleging an oral submission of a con¬ 
troversy exceeding the statutory 
amount—Strickland v. Strickland, 
116 S.E. 556, 29 Ga.App. 783. 

55. Mo.—Thatcher Implement & 
Mercantile Co. v. Brubaker, 187 S. 
W. 117, 193 Mo.App. 627. 

Or.—Crowell Elevator Co. v. Kerr 
Gifford & Co., 236 P. 1047, 114 Or. 
676. 

5 C.J. p 218 note 45. 

IlCatuality of submission must be 
shown.—Cole v. Chapman, 3 Ill. 34— 
5 C.J. p 218 note 46. 

Setting forth submission 

(1) The terms of the submission 
need hot be set forth in extenso.— 
Shockey v. Glasford, 6 Dana (Ky.) 
9. 

(2) ^' Nor is it necessary to state 
whether or not it was in writing.— 
iShoctoyi^ Glasfordjlaupra. 


Baldwin, 3 Gray 


50. Ailing V. Munson, 2 Conn. 691. 

51. James v. Lawrence, 7 Harr. & J. 
(Md.) 73. 

52. Ala.—^Smith-Schultz-Hodo Real¬ 
ty Co. V. Henley-Spurgeon Realty 
Co., 140 So. 443, 224 Ala. 331. 

Ga.—^Republic Iron & Steel Co. v. Nor¬ 
ris, 104 S.E. 921, 25 G^App. 809. 

Or.—Gosney v. McAlister, 161 P. 701, 
82 Or. 397. 

Porto Rico.—Orme Rice Co. v. Her- 
manos, 12 Porto Rico Fed. 308. 

5 C.J. p 218 note 42-43, p 219 note 62. 

53. Smith-Schultz Realty Co. v. Hen- 
ley^Spurgeon Realty Co., 140 So. 
443, 224 Ala. 331—6 C.J. p 217 note 
27. 

54. Mand v. Patterson, 49 N.B. 974, 
19 Ind.App. 619—5 C.J, p. 21$ note 
44. 

Amount in controversy 
A petition not 'alleging^ the amoumt 

m 
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the arbitrators,a valid award made by the arbi- 
trators57 or an iimpire^s in compliance with the 
terms of the submission's against defendant,the 
doing of all things necessary to make the award 
binding and effective,plaintiffs performance or 
offer to perform, unless an excuse is shown, of all 
acts or conditions precedent which must be perform¬ 
ed in order to impose upon defendant the obligation 
to perform and put him in default,^^ ^nd defendant's 
failure to perform the award within the time fixed 
either in whole or as to that part only of which plain¬ 
tiff may require performance.®^ Where no time 
for payment is mentioned in the award, it has been 


held that since the law adjudges the money payable 
immediately the form of delivery is to allege that 
it was to be paid on demand or in a reasonable time, 
indiscriminately.®^ 

Regardless of the form of action brought on the 
award,®® an express promise of defendant to per¬ 
form the award need not be alleged, since the law im¬ 
plies a promise to perform from the fact of the sub¬ 
mission.®® 

Addition of count or prayer for recovery on con¬ 
tract A petition or declaration for recovery on an 
award may properly include a count on simple con¬ 
tract or on the original claim,®7 or a count on a quan- 


(3) However, the substance of the 
submission should be set forth.— 
Littleton v. Patton, 37 S.E. 756, 112 
Ga. 438—5 C.J. p 218 note 47. 

(4) And if required by statute a 
written submission must be made a 
part of the complaint.—^Mand v. Pat¬ 
terson, 49 N.E. 974, 19 Ind.App. 619. 

50. Stout V, W. M. Garrard & Co., 

91 So. 33, 128 Miss. 418. 

Oath of arbitrators 

(1) Although it is necessary that 
the arbitrators be sworn to render 
the award valid, it has been held not 
necessary to allege that they were 
sworn, because it is not a Jurisdic¬ 
tional fact.—Browning v. Wheeler, 24 
Wend.(N.Y.) 258, 35 Am.D. 617. 

(2) Under Code Clv.Proc. § 632, pro¬ 
viding that, in pleading a Judgment or 
other determination of a court or of¬ 
ficer of special Jurisdiction, it is not 
necessary to state the facts confer¬ 
ring Jurisdiction, but that the Judg¬ 
ment or determination may be stated 
to have been duly given or made, in 
an action on an award made in a 
common-law arbitration, an allega¬ 
tion that the arbitrators duly made 
their award in writing is a sufficient 
allegation that they took the required 
oath, since “duly" means according to 
law, and Implies a compliance there¬ 
with in both form and substance.— 
Cohen Iron Works Co. v. Jaffe, 190 N. 
Y.S. 476, 198 App.Div. 300. 

57. Gosney v. McAlister, 161 P. 701, 

82 Or. 397—5 C.J. p 219 note 50. 
Annexation or statement of award 

(1) Usually it is not necessary that 
the entire award should be set out, it 
being sufficient to give only that part 
of the award on which plaintifE relies. 
—^Doolittle V. Malcom, 8 Leigh (35 
Va) 608, 31 Am.D. 671—5 CJ. p 219 
note 55. 

(2) In the absence of a statutory 
requirement a copy of the award need 
not be attached as an exhibit.—^Lit¬ 
tleton V. Patton, 37 S.E. 766, 112 Ga 
438. 

(3) If, however, the award is in 
writing a copy thereof should be filed 
with the complaint where the stat¬ 


utes require copies of written instru¬ 
ments on which the action is founded 
to be so filed.—Sanford v. Wood, 49 
Ind. 165. 

58. Sea V. Larimore, 266 S.W. 56, 206 
Ky. 528. 

Disagreement of arhitratoxs 
Where an award is made by an um¬ 
pire it has been held that it is not 
necessary to allege that the arbi¬ 
trators could not agree.—^Prye v. 
Scott, (C.C.D.C.) 9 P.Cas.No.5,144, 3 
Cranch C.C. 294—^Finney v. Miller, 17 
S.C.L. 81—5 C.J. p 220 note 70. I 
Person making award I 

In an action on an award, its true 
character, as the act of an umpire or 
of arbitrators, must be set forth in 
the complaint in order that a defense 
adapted to its true character may be 
set up in the answer.—^Lyon v. Blos¬ 
som, 11 N.Y.Super. 318. 

59. Ill.—^Mann v. Bichardson, 66 IlL 
481. 

S.C.—^McCreary v. Taggart, 2 S.C. 418. 
5 C.J. p 219 note 51. 

60. Gosney v. McAlister, 161 F. 701, 
82 Or. 397. 

61. Matthews v. Matthews, (C.C. 
Mass.) 16 F.Cas.No.9,288, 2 Curt. 
106. 

Notice of award 

(1) Notice of the award must be 
alleged or shown where the giving 
of such notice is essential to the va¬ 
lidity of the award, but not other¬ 
wise.—^Matthews v. Matthews, (C.C. 
Mass.) 16 F.Cas.No.9,288, 2 Curt 105 
—5 C.J. p 219 note 66, p 220 note 67. 

(2) Necessity for notice or publi¬ 
cation of award see supra § 77. 

Notice of amount of costs 
An award which provides for the 
payment by a party of the taxable 
costs of the suit is sufficiently cer¬ 
tain; but, in order to recover upon 
such an award, plaintiff must aver in 
his declaration that the taxable costs 
amounted to a sum certain of which 
defendant had notice before suit.— 
Wright V. Smith, 19 Vt. 110. 

62. Cole V. Blunt, 15 N.Y.Super. 116 
—5 C.J. p 220 notes 68, 64. 
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Demand for performance 
Where the award is for the uncon¬ 
ditional payment of money no demand 
for payment is necessary to enable 
a party to maintain an action thereon 
to recover the amount awarded, and 
the declaration need not allege a de¬ 
mand.—^Plummer v. Morrill, 48 Me. 
184—5 C.J. p 220 note 63. 
Independent acts 

(1) Where the acts to be performed 
by the parties are distinct and in¬ 
dependent, the one not being a con¬ 
dition precedent to the other, the rule 
is otherwise.—^Loring v. Whittemore, 
13 Gray (Mass.) 228—5 C.J. p 220 note 

59. 

(2) And where, in the first instance, 
one party is required to perform the 
award on his part, his refusal to do 
so may be treated by the other party 
as a breach of the duty to perform, 
and such other party may maintain 
an action for damages without on 
offer to perform on his part, and 
therefore the declaration need not al¬ 
lege such an offer.—Gray v. Reed, 26 
A 626, 65 Vt. 178—5 C.J. p 220 note 

60. 

Payment of arbitrator’s fees 
After a verdict for plaintiff, Jn an 
action upon an award embracing the 
fees of the arbitrators. Judgment will 
not be arrested because the declara¬ 
tion does not contain an averment 
that plaintiff has paid the arbitra¬ 
tors' fees.—^Blanchard v. Murray, 15 
Vt. 648. 

63. Ga.—Littleton v. Patton, 37 S.E. 
755, 112 Ga. 438. 

N.Y.—Lent v. New York, etc., R. Co., 
29 N.E. 988, 130 N.Y. 604, 

64. Parmelee v. Allen, 32 Conn. 115. 

65. Haywood v. Harmon, 17 Ill. 477 
—5 C.j. p 220 note 67. 

e6L Stockton Combined Harvester, 
etc., Works v. Glens Palls Ins. Co., 
33 P. 633, 98 CaL 677—6 C.J. p 220 
note 66. 

67. Ky.—^Brown v. Warnock, 5 Dana 
492. 

Mich.—^Rawlinson v. Shaw, 75 N.W. 
138, 117 Mich. 6. 

5 C.J. p 167 note 28, p 221 note 75, 
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turn meruit,and the prayer may properly be for 
judgment on the award and in the alternative only 
for judgment on the original claim.®^ 

Foreign award. Where an award made in a for¬ 
eign country is sought to be enforced in accord¬ 
ance with its laws, it is essential that the laws of that 
country be pleaded but it has been held sufficient 
for the complaint to allege generally that all proceed¬ 
ings were duly had in accordance with the laws of 
such country.'^l 

(2) Plea, Answer, or Affidavit of Defense 

(a) In general 

(b) Pleas of general issue 

(c) Special pleas 

(d) Replication or reply 

(e) Rejoinder 

(f) Demurrer 

(g) Amendment 

(a) In General 

The defendant in an action on an award must ordi¬ 
narily file a sufficient plea, answer, or affidavit of defense, 
which complies with ail statutory provisions and either 
makes a general denial or states with precision and cer¬ 
tainty, and without duplicity, facts relied on as a special 
defense. 

In an action on an award a defendant wishing to 
defend on the merits should ordinarily make a suffi¬ 
cient and proper plea or answer either denying the 
existence of the award, or specifically setting up spe¬ 
cial facts constituting a defenseJ^ 

Under the general rules of pleading a plea or 
answer purporting to be in bar of the whole action 
must answer the whole declaration,*^3 ^nd unless 
the plea is as broad as the submission and the aver¬ 
ments in the declaration, it will be demurrableJ^ 
Likewise, the plea must not be duplicitous,"^® and it 
must be precise and certain."^® Matters relied on 


in defense must be specifically stated,"^*^ and pleas 
which state mere conclusions of law are bad.^^ 

Affidavit of defense. A statute or court rule per¬ 
mitting judgment to be taken upon certain instru¬ 
ments in writing for the payment of money in the 
absence of a sufficient affidavit of defense has been 
held inapplicable in an action on an award made 
pursuant to a verbal submission but in a number 
of cases where the submission was in writing judg¬ 
ment has been rendered against defendant for want 
of a sufficient affidavit of defense.80 

Verification. In actions on awards an award is 
the foundation of the action, and when required by 
statute a plea of no award in such action must be 
verified. 

(b) Pleas of General Issue 

A plea of the general issue is a denial of all the ma¬ 
terial facts statwd in the declaration. If the action is as¬ 
sumpsit non assumpsit is proper, while If the action is 
debt nil debet is the proper plea for this purpose. 

A plea of the general issue is a denial of all the 
material facts stated in the declaration, and renders 
it necessary for plaintiff to prove them.^^ jn as¬ 
sumpsit on an award a plea of non assumpsit is the 
proper plea for this purpose.^^ If the action is in- 
debt a plea of non assumpsit is, of course, bad,^^ 
and the plea of nil debet is the appropriate plea.^®" 

(c) Special Pleas 

Special pleas are proper only where they set up some 
defensive matter which does not amount to the general 
issue. 

Special pleas are proper only where they set up 
some defensive matter which does not amount to the 
general issue.S6 

No submission or revocation of submission. 
Where the declaration makes profert of the submis¬ 
sion, a plea denying its execution by defendant has 


G8L Pittsburgh Constr. Co. v. West 
Side Belt R. Co., 17 Pa-Dist. 733. 

69. Memphis Cotton Hull & Fiber 
Co. V. Wilson Grain Co., (Te3:.Civ. 
App.) 244 S.W. 1062. 

70. Wright, Graham & Co. v. Ham¬ 
mond, 154 S.E. 649, 41 Ga.App. 738. 

71. Gilbert v. Burnstine, 174 N.E. 
706. 255 N.Y. 348, 73 A.L.R. 1453, 
reversing 241 N.Y.S. 54, 229 App. 
Div. 170, which aihrmed 237 N.Y.S, 
171, 135 Misc. 305. 

72. Washington Nat. Bank v. Mey¬ 
ers. 180 p. 268, 104 Kan. 526—5 C. 
J. p 221 notes 76, 77. 

73. U.S.—^Matthews v. Matthews, (C. 
C.Mass.) 16 F.Cas.No.9,288, 2 Curt. 
105. 


N.Y.—^Macomb v. Thompson, 14 
Johns. 207. 

5 C.J. p 221 note 79. 

74. Macomb v. Thompson, supra. 

75- Bean v. Farnam, 6 Pick. (Mass.) 
269—5 C.J. p 221 note 82. 

76. Bean v. Farnam, supra. 

77. Thompson v. Edwards, 294 S.W. 
1095, 220 Ky. 239—5 C.J. p 221 note 
85. 

78. Ketchara v. Odd Fellows' Hall 
Ass'n of Reading, 59 Pa. Super. 213 
—5 C.J. p 221 note 86. 

79. Fox V. Philadelphia, etc., R. Co., 
1 Pearson (Pa.) 156—^Karthans v. 
State Mut. F. Ins. Co., 1 Pearson 
(Pa.) 104—5 C.J. p 223 note 33. 

sa Thornburgh v. West Penn Rys. 
Co., 98 A. 894, 254 Pa. 246—Starr 
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V. McNeal, 97 A. 943, 253 Pa. 98— 
Ketcham v. Odd Fellows' Hall 
Ass'n of Reading, 59 Pa.Super. 213 
—^Ewing V. West Penn Railways 
Co., 25 Pa.Dist. 370—5 C.J. p 223^ 
note 33 [a] (1). 

81. Dickerson v. Tyner, 4 Blackf.. 
(Ind.) 253. 

82. Schoolnick v. Finman, 144 A. 41,. 
108 Conn. 478—5 C.J. p 221 note 89. 

83. Woodbury v. Northy, 3 Me. 85,. 
14 Am.D. 214—5 C.J. p 221 note 90. 

84. Bean v. Farnam, 6 Pick.(Mass.)- 
269. 

85b Mass.—^Bean v. Farnam, supra- 
N.Y.—Ott V. Schroeppel, 3 Barb. 56. 

5 C.J. p 221 note 92. 

8GL Whitcomb v. Preston, 13 Vt. 53-.. 
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been held good.S7 Also, it is a good plea to an ac¬ 
tion on an award that defendant revoked the sub¬ 
mission before the award was made, if the submis¬ 
sion was revocable and an express and positive revo¬ 
cation is shown,although it has been both affirm- 
ed^^ and denied^® that such a plea must allege notice 
of the revocation. 

No award. Some of the decisions have held that 
a plea of no award is bad as amounting to the gen¬ 
eral issue,but other cases have clearly recogniz¬ 
ed the validity of this plea under certain circumstanc¬ 
es, Thus the plea has been held good where the 
arbitrators awarded on matters not submitted 
not where an award was actually made but not deliv¬ 
ered to defendant on his request^^ 

Nonconformity and incompleteness of award. 
Nonconformity of the award with the submission,^5 
or the failure of the arbitrators to decide upon all 
the matters submitted,^® may be set up by special 
plea. If, however, the submission was general so 
that the award might be valid if the matters omitted 
were not brought to the attention of the arbitrators 
(see supra § 81) the plea should allege that the mat¬ 
ters omitted were brought to the attention of the arbi¬ 
trators,^^ and should specify the particular matters 
that were not settled by the award.^^ Likewise, a 
plea of nonconformity setting up the inclusion in the 
award of matters not embraced in the submission 
must specifically state the matters improperly in¬ 
cluded and a plea in general terms is defective in not 
stating in what particular they exceeded their ju- 
risdiction.59 

Nondelivery of award. Where the submission re¬ 
quires the award to be ready for delivery on a cer¬ 
tain day, a plea alleging that the arbitrators were re¬ 
quested to deliver the award, but refused to do so, 
has been held good. Such a plea is not subject to the 


objection that it is in effect the general issue.^- 

Performance, In an action on an award defend¬ 
ant may set forth the award and plead performance 
of it, and such plea will bar the action unless avoid¬ 
ed by plaintiffs replication. 2 

Equitable defenses. Where equitable defenses, 
such as fraud, misconduct, or mistake can be set 
up in a law action on the award (see supra § 108), 
a plea or answer asserting such a defense must al¬ 
lege the specific acts relied on and a plea which con¬ 
tains only general allegations,^ or conclusions of 
law,4 is insufficient. 

(d) Replication or Reply 

The replication or reply must not depart from the 
complaint, and, where defendant pleads no award, he 
must set out the whole award. 

A replication which amounts to a departure from 
the declaration or complaint is bad.5 To a plea of 
no award in debt on a submission bond a replica¬ 
tion must show an award according to the submis¬ 
sion, and it is essential that the whole award should 
be set forth.® It is not necessary, however, that it 
should be set out in haec verba.7 In some jurisdic¬ 
tions it has been held necessary for plaintiff, in ad¬ 
dition, to assign a breach in replication.® 

(e) Rejoinder 

After a plea of no award, a rejoinder that the award 
Is void is bad as a departure. 

After a plea of no award, and a replication setting 
out an award and assigning a breach, defendant can¬ 
not rejoin that the award is void, as such a rejoinder 
is a departure from the plea.® 

(f) Demurrer 

Pleadings which are on their face Insufficient to state 
a cause of action or defense may be attacked by demurrer. 


87. Miller v. Buckeye Mut. F. Ins. 
Co., 2 Ill.App. 125. 

88. Grand Rapids & I. R. Co. v. Ja- 
Qua, 115 N.E. 73, 66 Ind.App. 113—5 
C.J. p 222 note 98. 

89. Grand Rapids & I. R. Co. v. Ja- 
qua, supra. 

90. Frets v. Frets, 1 Cow.(N.T.) 335, 

91. TJ.S.—^Matthews v. Matthews, (C. 
C.Mass.) 16 F.Cas.No.9,288, 2 Curt, 
106. 

N.T.—Ott V. Schroeppel, 3 Barb. 66. 

6 C.J. p 222 note 7. 

92. Ala.—^Anderson v. Miller, 19 So. 
302, 108 Ala. 171. 

N.Y.—^Allen v. Watson, 16 Johns. 205. 
5 C.J. p 222 note 8. 

93. Macomb v. Wilber, 16 Johns. (N. 
Y.) 227. 

94. Perkins v. Wingr, 10 Johns. (N. 
Y.) 143—5 C.J. p 223 note 16, 

6 OJ.S.~18 


95. Ga.—Crane v. Barry, 54 Ga. 500. 
Neb.—Hall v. Vanier, 6 Neb. 85. 

5 C.J. p 222 notes 1, 2. 

96. McCullough V. McCullough, 12 
Ind. 487—5 C.J. p 222 note 3. 

97. Seely v. Pelton, 63 HI. 101— 
Whetstone v. Thomas, 25 Ill. 319. 

98. Thompson v. Edwards, 294 S.W. 
1095, 220 Ky. 239. 

99. Seely v. Pelton, 63 Ill, 101—5 C. 
J. p 221 note 85. 

1. Ott V. Schroeppel, 8 Barb. (N.Y.) 
56. 

2. Peters v. Peirce, 8 Mass. 398—5 C. 
J. p 223 note 25. 

3. Kan,—Washington Nat Bank v. 
Myers, 180 P. 268, 104 Kan. 526. 

Ky.—Thompson v. Edwards, 294 S.W. 

1095, 220 Ky. 239. 

5 C.J. p 223 note 31. 
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4. Thompson v. Edwards, supra. 

6. Ky.—Spiess v. Bartley, 113 S.W. 
127, 130 Ky. 277. 

N.J.—Stiers v. Henries, 8 N.J.Law 
364. 

5 C.J. p 223 note 35. 

6. Diblee v. Best, 11 Johns. (N.Y.) 
103—5 C.J. p 223 notes 36, 37. 

7. Diblee v. Best, supra—5 C.J. p 
223 note 38. 

8. Conn.—Gillet v. Bristow, 1 Root 
355. 

Va.—Green v. Bailey, 6 Munf.(19 Va.) 
246. 

9. N.H.—Joy V. Simpson, 2 N.H. 179. 
N.Y.—^Allen v. Watson, 16 Johns. 205. 
5 C.J. p 224 note 40. 

la Train v. Emerson, 74 S.E. 241, 
1 137 Ga. 730—5 C.J. p 224 note 41. 
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Usually a declaration^^ or plea^^ which is on its 
face insufncient to state a cause of action or de- 
fcuse may be attacked by demurrer. If the award 
as set forth in the declaration varies from the oyer, 
defendant should demur specially.^2 

On demurrer to the declaration it will be intended 
that the arbitrators acted within the submission, un¬ 
less the contrary appears on the face of the award.^^ 

(g) Amendment 

The pleadings may be amended In a proper case. 

The court may, in a proper case, permit an amend¬ 
ment of the pleadings,^^ but an action of assumpsit 
on an award cannot by amendment be changed into 
an action of debt.^® 

g. Issues, Proof, and Variance 

A party must prove the material allegations of his 
pleadings, and the proof must conform to the issues raised 
thereby. 

In actions to enforce an award the proof offered 
in support of the action, or in defense thereof, must 
find support in the allegations of the part)ds plead¬ 
ings and conform to the issues raised thereby, for a 
material variance between pleading and proof is 
fataL^s 

In order to support an action on an award, it is 
not only essential that plaintiff should make proof of 


the submission,^*^ but he must also prove that the ar¬ 
bitrators made an award in conformity with the 
terms of that submission.^^ However, in a suit on 
a common-law award, when he proves these facts he 
has made out a prima fade case.^^ 

Under a general denial defendant may usually make 
proof of the lack of any element or matter which is 
essential to the validity of the award or plaintiff's 
right of recovery thereon, but not matters which tend 
to impeach an award actually and validly made.^® 
The issue of performance is not raised by a plea 
of no award and defendant cannot thereunder show 
performance of the award.^1 

L Trial and Judgment 

In an action on an award, as in other actions at law, 
the parties are ordinarily entitled to have the Issues raised 
determined by a jury under proper instructions from the 
court; but the parties cannot have a trial de novo of the 
merits of the controversy determined by the award and 
the verdict and judgment must conform thereto. 

As in other law actions, the parties in an action 
on an award are ordinarily entitled to a jury, trial,^^ 
and to have issues of fact properly raised by the 
pleadings and the evidence determined by the jury,23 
under proper instructions from the court,24 unless 
the state of the evidence is such as to require the 
direction of a verdict,25 or there has been a default 
justifying the rendition of a default judgment for a 
fixed sum.23 


11. Thompson v. Edwards, 294 S.W. 
1095, 220 Ky. 239—5 C.J. P 224 note 
42. 

12. James v, Walmth, 8 Johns. (N. 
y.) 410—5 aj. p 224 note 43. 

13. Bacon v. Wilber, 1 Cow.(N,T.) 
117. 

14. Trescott v. Baker, 29 Vt 459—5 
O.J. p 224 note 46. 

15. Knight v. Trim, 36 A. 912, 89 Me. 
469. 

le. Chambers v. Ker, 24 S.W. 1118, 6 
Tex,Civ.App. 373—^5 C.J. p 224 note 
47. 

17. Ga.—^McJenkins v. Culpepper, 85 
S.E. 952, 16 Ga.App. 672. 

Mo.—^Thatcher Implement & Mercan¬ 
tile Co. V. Brubaker, 187 S.W. 117, 
193 Mo.App. 627. 

Or.—Crowell Elevator Co. v. Kerr 
Gifford & Co.. 236 P. 1047, 114 Or. 
675. 

Pa.—^Keiser v. Berks County, 97 A. 

1067, 253 Pa. 167. 

5 C.J. P 224 note 48. 

18. Thatcher Implement & Mercan¬ 
tile Co. V. Brubaker, 187 S.W. 117, 
198 Mo.App. 627—5 C.J. p 225 note 
49. 

19. Proctor, etc., Co. v. Blakely Oil, 
etc., Co., 57 S.B. 879, 128 Ga. 606. 

2a Schoolnick v. Finman, 144 A. 41, 


108 Conn. 478—5 C.J. p 221 note 89 
Ca], [bj. 

XTuperformed oral condition 

Under a general denial defendant 
may show that the writing set up by 
plaintiff as an award constituted only 
a part of the award and that there 
was another part which was oral and 
imposed an unperformed obligation 
or condition upon plaintiff.—School- 
nick V. Finman, 144 A. 41, 108 Conn. 
478. 

21. Hichards v. Drinker, 6 I^.J.Law 
307. 

22. Ooodwine v. Miller, 32 Ind. 419. 

23. U.S.—Chickasha Cotton Oil Co. 
V. Chapman, (C.C.A.Tex.) 4 F.(2d) 
319, certiorari denied 45 S.Ct. 636, 
268 U.S. 700, 69 L.Bd. 1164. 

Ala.—^Wise v. Johnson, 69 So. 986, 14 
Ala.App. 396. 

N.M.—Moore v. ColUns, 173 P. 647, 24 
N.M. 235. 

Tex.—^Anderson Bros. v. Parker Const 
Co., (Civ.App.) 222 S.W. 677. 

24b Lampert Bros. Lumber Co. v. 
Jake Lampert Yards, 224 N.W. 248, 
176 Minn. 622—5 C.J. p 225 note 55. 

Beguests 

Instructions correctly stating the 
law as to the effect of the arbitrators’ 
failure to make a written award 
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should be given when requested by 
the parties and warranted by the evi¬ 
dence.—O’Ferrall v. De Luxe Sign Co., 
149 A. 290, 158 Md. 544. 

Snfflciency and propriety 

(1) The charge should be full and 
complete, cover all matters in issue, 
and submit them to the jury clearly, 
fairly, and impartially.—Lampert 
Bros, Lumber Co. v. Jake Lampert 
Yards, 224 N.W. 248, 176 Minn. 622. 

(2) An instruction requiring that a 
private conference between a party 
and the arbitrator result in prejudice, 
in order to disqualify the arbitrator 
has been held not improper.—Lampert 
Bros. Lumber Co. v. Jake Lampert 
Yards, supra. 

(3) A charge that an award was 
binding on all parties as to all mat¬ 
ters contained therein, with an ex¬ 
planation that, if the jury found that 
items included in defendant’s coun¬ 
terclaims were not contained in the 
terms of arbitration as submitted to 
the arbitrators, they should deduct 
the amount due the defendant there¬ 
on from the amount of the award, is 
proper.—^Hooper v. Pennick, 202 P. 
743, 102 Or. 382. 

25. Strickland v. Strickland, 116 S. 

E. 556, 29 Ga.App. 783. 

.2a Swift V. Faris, 11 Tex. 18. 
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In such an action there cannot be a trial de novo 
of the merits of the original controversy or case 
heard and determined by the arbitrators ;27 and any 
verdict or judgment for plaintiff must be based on, 
and conform to, the award as pleaded and proved.^^ 
Where an award directs one party to pay money 
and property to the other, in an action of covenant on 
the award, the court cannot render judgment for the 
specific property in kind.^^ 

§ 125. ~ Amount Recoverable 

If the award is for the payment of a definite sum of 
money the amount of recovery is ordinarily the sum 
awarded together with interest, while If the award di¬ 
rects the doing of some other act the measure of damages 
is the amount that will compensate the plaintiff for the 
losses he has suffered as a natural and proximate conse¬ 
quence of the defendant’s default. 

If the award sued on directs the payment of a defi¬ 
nite sum of money the recovery is ordinarily the 
amount of the award,30 together with interest where 
it is properly allowable,3i and plaintiff is not limited 
to the amount of the penalty in the submission bond32 
or the sum that defendant has agreed to pay in case 
he does not perform the award.33 

If the award directs the doing of some act other 
than the payment of money the ordinary measure of 
damages is the amount necessary to compensate 
plaintiff for the losses he has suffered as a natural 
and proximate consequence of defendant’s default34 
When the award requires acts to be performed by 


both parties, and the party who is to perform in tl 
first instance refuses to do so, the measure of dan 
ages recoverable by the other, who also has n 
performed on his part, is the difference between tl 
value of the thing to be performed by defendant ar 
that to be performed by plaintiff.3 5 

§ 126. Pleading and Evidence of Award < 
Defense or Estoppel 

a. In general 

b. Requisites and sufficiency of plea 

c. Demurrer to plea 

d. Replication to plea 

e. Evidence or proof 

f. Trial 

a. In General 

Although an award may be pleaded In bar of any ac 
tion on the original claim submitted to arbitration, thi 
ordinarily must be done by a special plea. 

As a valid award constitutes a bar to any actio 
on the original claims submitted to the arbitrator 
(see supra § 96), a party defending such an actio; 
may avail himself of the award by any appropriat 
plea in bar.36 Although a plea of the general is 
sue has in a few cases been deemed sufficient fo 
this purpose,37 it is usually held that a party rely 
ing on an award in bar of an action must plea< 
it specially; 38 and where the award is made pend 
ing an action on the same cause it must be set u] 
by a plea puis darrein continuance.3& 


S7. Putterman v. Schmidt, 245 N.W. 
78, 209 Wis. 442. 

S28. Me.—Conant v. Arsenault, 107 A. 
866, 118 Me. 281. 

W.Va.—^Morrison Department Store 
Co. V. Lewis, 122 S.E. 747, 96 W.Va. 
277. 

5 C.J. p 226 note 62 [b]. 

Judgment ag'aiust only one honud on 
joint award 

A declaration on an award made 
under a joint submission of two par¬ 
ties will not support a judgment 
against only one of them where both 
were sued and suit was discontinued 
as against the other. Such a discon¬ 
tinuance as to one party, leaving the 
declaration standing as on a joint 
award and submission, puts an end 
to the entire suit as much so as if the 
discontinuance were as to both par¬ 
ties.—Ballou V. Hill. 23 Mich. 60. 
Verdict for only part of award 
In assumpsit on an award, made 
pursuant to arbitration provisions in 
a contract for the sale of timber in 
favor of a landowner who asserted 
that the grantees of timber negligent¬ 
ly started fires, where defendants, the 
grantees, instead of pleading nonas¬ 
sumpsit, pleaded hot guilty, a verdict 
for'part ot the amount dwarde^ is in^ 


congruous, and should not be allowed 
to stand, for if the award was valid 
the landowner was entitled to recover 
the entire amount, and if invalid 
could recover nothing in assumpsit. 
—Conant v. Arsenault, 107 A. 866, 
118 Me. 281. 

29. Gentry v. Barnett, 2 J.J.Marsh 
(Ky.) 312—6 C.J. p 226 note 62. 

30. Conant v. Arsenault, 107 A 866, 
118 Me. 281. 

31. Ferryboatmen’s Union of Cali¬ 
fornia V. Northwestern Pac. R, Co., 
(C.C.ACal.) 84 P.(2d) 773—5 C.J. P 
225 note 61. 

32. McArthur v. Oliver, 19 N.W. 5, 
8, 53 Mich. 299. 

33. Whitcomb v, Preston, 13 Vt 53. 

34. Palmer v. March, 24 N.W. 374, 34 
Minn. 127. 

Failure to deliver stock certificates 
A failure, on demand, to furnish 
certificates of stock awarded upon a 
contract to build a railroad, in a cer¬ 
tain amount, at its par value, renders 
the party liable for the market value 
of the stock in an action on the award 
—^not for an amount equal to its par 
value.—^Porter v. Buckfield Branch R. 
Co., 32 Me. 539. 


Belinquishment of timber claim ' 
Where an award of arbitrators re 
quired defendants to make to plain 
tiff a written relinquishment of i 
timber culture claim on public lan( 
which was liable to become forfeited 
within a certain time, it was heh 
that, on defendants’ failure to mak< 
and deliver such relinquishment with 
in that time, plaintiff was entitled t< 
recover as damages the expense! 
which he was compelled to pay to ef 
feet a settlement of a contest wit! 
a subsequent claimant, which contes 
was the result of defendants’ default 
—^Palmer v. March, 24 N.W. 374, 3 
Minn. 127. 

3Sw Gray v. Reed, 26 A 526, 65 Vt 

178. 

36. Rhodes v. Folmar, 94 So. 745, 201 
Ala. 595—5 C.J. p 163 note 87. 

37. Vt.—May v. Miller, 7 A 818, 6 
Vt. 677. 

Wis.—Winne v. Eiderkin, 2 Pinr 
(Wis.) 248, I Chandl. 219, 52 An 
D. 159. 

5 C.J. p 226 note 65. 

33. Ryan v. Reed Air Filter Co., 1 
Tenn.App. 472—5 C.J. p 226 note 6( 

39u N.C.—^Moore v. Austin, $5 N.C 

179. " • 
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b. Beqtiisites amd StiiBciency of Plea 

A plea setting up an award in bar must contain sub¬ 
stantially ail the essential allegations of a declaration or 
complaint in an action on an award. 

It is ordinarily sufficient and necessary that a 
plea setting up an award in bar make substantially 
the same allegations and showing as a declaration 
or complaint in an action on an award.^® 

Hence, the plea should allege the making of a 
valid and binding submission,and should set forth 
the submission, or enough of it to show that the 
matter sought to be barred was embraced in it.42 
Also it should show that an award was made,^2 and 
state the award in substance so that the court may 
see that, if valid, it will bar the action.44 If a 
statute requires the arbitrators to be sworn, the 
plea must allege that they were sworn or it will 
be fatally defective.^^ 

On the other hand, failure to allege a compli¬ 
ance with a statute providing that a copy of the 
award shall be delivered to each of the parties is 
not fatal, such provision being merely directory; 
and no averment of a promise to perform or abide 
the award is necessary,^? nor need the pleader al¬ 
lege performance, or an offer to perform, on his 
part unless the duties imposed on the pleader are 
to be performed simultaneously with, or as a con¬ 
dition precedent to, those imposed on the other 
party.^5 A plea in bar setting up an arbitration 
and award need not allege all the requirements of 
a statutory arbitration and award, as a common- 
law arbitration is effectual.50 

c. Demurrer to Plea 

Where plaintiff wishes to try the legal effect of the 
award, he should demur to the plea setting It up. 

If, on a plea setting up a submission and award, 
plaintiff wishes to deny the submission or award, 
he must tender a direct issue upon that fact alone; 
if the question which he wishes to present is upon 
the legal effect of the submission, he should set 

Va.—^Harrison v. Brock, I Munf.(15 
Va.) 22. 

5 CJ. p 226 note 68. 

40. Lide V. Birmingham Electric 
Battery Co., 115 So. 689, 22 Ala, 

App. 336—5 C.J. p 226 note 69, p 
227 note 78 [b]. 

Sufficiency of declaration or com¬ 
plaint see supra § 124 f (1). 

41. N.T.—^Koewing v. Thalmann, 

107 N.Y.S. 1042, 123 App.Div. 398. 

Wash.—Owen v. Casey, 94 P. 473, 48 
Wash. 673. 

S C.J. p 226 note 70. 

42. Armstrong v. Webster, 30 Ill. 

333—5 C.J. p 226 note 71. 

43. N.T.—^Koewing v. Thalmann, 107 
N.T.S. 1042, 123 App.Div. 398. 


it out and demur, and if he wishes to try the legal 
effect of the award he should crave oyer, set it 
out, and demur.^i 

d. Replication to Plea 

The replication to a plea setting up an award must 
traverse or avoid the bar. 

Where an award is pleaded in bar the replication 
must either traverse or avoid the bar,52 and where 
the replication admits the execution of the agree¬ 
ment, but attacks it as being unfair, an objection 
by plaintiff that the arbitration agreement did not 
authorize the arbitrators to consider the question 
of damages arising out of the breach of the con¬ 
tract is not before the court, since it should have 
been presented by demurrer or replication.53 Ordi¬ 
narily it is only where equitable defenses based 
upon matters extrinsic to the award can be urged 
in law actions (see supra § 108), that plaintiff may 
in his replication set up fraud, misconduct, or mis¬ 
take in avoidance of the award.^^ 

e. Evidence or Proof 

A defendant pleading an award In bar must prove 
the submission and the award. 

As in the case of an action on an award, a party 
setting up an award in bar must prove the submis¬ 
sion ^5 and show the matters submitted and the 
terms of the award.56 The admissibility and weight 
and sufficiency of evidence to prove these matters, 
and the presumptions arising after they have been 
proved, are considered in §§ 130-132 infra. 

f. Trial 

On the trial of a plea setting an award up In bar, 
questions of law are for the court and questions of fact 
for the jury. 

Where an award is pleaded in bar, it is for the 
court to determine what facts were requisite to 
constitute a valid award, and to declare the legal 
effect of the award when made;57 but where the 
evidence is conflicting the question of whether the 

60. Gardner v. Newman, 33 So. 179, 
135 Ala. 622, 

51. Smith V. Piercy, 205 P. 275, 71 
Colo. 187—5 C.J. p 227 note 82. 

52. Clement v. Durgin, 1 Me. 300—5 
C.J. p 227 note 83, 

53. Smith V. Piercy, 205 P. 275, 71 
Colo. 187. 

54b Nelle v. Baldwin, (Tex.Civ.App.) 
17 S.W.(2d) 1095—5 C.J. p 227 note 
84 [a]. 

65, Quandt v. Ernst, 143 Ill.App. 
299—5 C.J. p 227 note 80. 

56. Quandt v. Ernst, supra, 

57. Tucker v. Allen, 47 Mo. 433. 


Wash,—Owen v. Casey, 94 P. 473, 48 
Wash. 673. 

5 C.J, p 226 note 72. 

44. Gihon v. Levy, 9 N.T.Super. 176 
—5 C.J. p 227 note 73. 

45. Tennessee Coal, etc., Co. v. 
Roussell, 46 So. 866, 155 Ala. 435, 
130 Am.S.R. 56—5 C.J. p 227 note 
74. 

4a Tennessee Coal, etc., Co. v. Rous¬ 
sell, supra. 

47. Evans v, McKinsey, Litt SeL 
Cas. (Ky.) 262. 

4a Smith V. Stewart, 5 Ind. 220—5 
C.J. p 227 note 77. 

49. Ala.—^Jesse v. Cater, 25 Ala. 351. 

Me.—^Littlefield v. Smith, 74 Me. 387. | 
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claim sued on was included in the submission may¬ 
be for the jury,58 as may the question of whether 
or not the arbitrators denied one of the parties a 
proper hearing.59 

§ 127. Attachment 

The practice of enforcing an award which has been 
made a rule of court by attachment is now used in only a 
few states. 

The early English practice of enforcing an award 
which had been made a rule of court by attachment 
as for contempt (see supra § 123), which was for 
a while more or less prevalent in this country,5® 
has now generally fallen into disuse and is still 
available, if at all, in only a few states.®^ 

To justify the issuance of an attachment an order 
of the court must be made,52 and a demand of per¬ 
formance is always a necessary prerequisite to the 
relief.52 

§ 128. Execution 

Unless authorized by statute, execution cannot Issue 
on the award itself. 

In the absence of any statutory provision author¬ 
izing it, an execution cannot issue on the award 
itself.54 

§ 129. Entry of Judgment on Award 

a. In general 

b. Procedure 

c. Time of entry 

d. Stay of entry 

e. Scope and contents of judgment 

1 Enforcement of judgment 


a. In C^ner^ 

(1) Under statutes 

(2) In absence of statute 

(3) Effect of death of party 

(1) Under Statutes 

Under statutes providing fop the summary entry of 
judgment on an award, the power or duty thus imposed 
or conferred is a special ministerial one which can be ex¬ 
ercised only by the court or courts designated, in cases 
coming within the scope of the statutes, after all material 
statutory prerequisites have been substantially complied 
with. 

Under the statutes generally prevailing, it is now 
the common practice for the court to which a 
statutory award is returned summarily to enter 
judgment on the award on motion of the prevail¬ 
ing party, so that it is thereafter enforceable in the 
same manner as any other judgment,55 unless the 
award is of such a nature that it is incapable of 
being enforced by judgment.58 The jurisdiction or 
power of the court in this connection is usually 
held to be special and statutory, and, therefore, can 
be exercised only where it is expressly conferred 
by statute.57 On the other hand, if the power has 
been conferred and the statutory provisions have 
been complied with, the court becomes charged with 
the ministerial duty of entering judgment on the 

award.58 

Courts having power to enter judgment No 
courts can enter judgment on an award, except such 
as are authorized to do so by statute.®^ Where 
the parties are allowed to name the court to which 
the award shall be returned, the court named is the 
only one authorized to enter the judgment; and, 
if the court so named is without jurisdiction of the 
subject matter, any judgment entered on the award 


58. Madden v. Blain, 66 Ga. 49. 

59. Riley V. Hicks, 7 S.E. 173, 81 Ga. 
265. 

■GO. Chandler v. Gay, 1 Ill, 88—5 C.J. 
p 230 note 28. 

‘61. Ill.—^Burrows v. Guthrie, 61 Ill. 
70. 

Md.—Shriver v. State, 9 Gill & J. 1. 
5 C.J. p 231 note 29. 

62. McDermot v. Butler, 10 N.J.Law 
158—5 C.J. p 231 note 31. 

.63. Ex p. Wallis, 6 Cow.(N.T.) 581 
— ^Knight V. Carey, 1 Cow.(N.T.) 
39—5 C.J. p 231 note 41. 

64. Booye v. Muth, 55 A. 287, 69 N. 
J.Law 266—5 C.J. p 233 note 58. 

65. Ga.—Cochran v. Grand Theater 
Co., 115 S.E. 926. 29 Ga.App. 481. 

N.T.—^In re Goldberg, Maas & Co., 237 
N.T.S. 119, 227 APP.D1V. 790, modi¬ 
fied on other grounds 171 N.E. 579, 
253 N.T. 382, 69 A.L.R. 809—Fin- 
silver, Still & Moss V. Goldberg, 


Maas & Co., 237 N.T.S. 110, 227 App. 
Div. 90, reversed on other grounds 
171 N.E. 579, 253 N.T. 382, 69 A. 
L.R. 809—In re Albert, 288 N.T.S. 
933, 160 Misc. 237. 

Tex.—^Temple v. Riverland Co., (Civ. 
App.) 228 S.W. 605—Angus v. 
Beggs, (Civ.App.) 208 S.W. 707, er¬ 
ror refused. 

Wash.—^In re O’Rourke Bros., 240 P. 
673, 136 Wash. 490—Suksdorf v. 
Suksdorf, 161 P. 465, 93 Wash. 667. 
5 C.J. p 233 note 63. 

Xtt pending suit after dismissal or 
nonsuit 

Where a pending suit has been sub¬ 
mitted to arbitration, and an award 
has been rendered conforming to the 
provisions of the statute, plaintiff 
cannot prevent the award from being 
entered up as the judgment of the 
court by taking a voluntary dismissal 
or nonsuit, and where he has obtained 
an order of dismissal, it may be va« 
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cated by the court and judgment on 
the award entered in the action.— 
City State Bank of Chicago v. Detrick, 
236 IlLApp. 350—5 C.J. p 233 note 63 
[d]. 

68. McLean Piece Dye Works v. Ver- 
ga, 178 A. 625, 13 N.J.Misc. 416. 

67. Ga.—^Brannon v. Price, 115 S.B. 
151, 29 Ga.App. 333. 

N.T.—Conway v. Roth, 170 N.T.S. 176. 
5 C.J. p 233 note 62, p 234 note 64. 

68. Ferguson v. Ferguson, (Tex.Civ. 
App.) 93 S.W.(2d) 513—^Evans v. De 
Spain, (Tex.Civ.App.) 37 S.W.(2d) 
231—Temple v. Riverland Co., (Tex. 
Civ.App.) 228 S.W. 605. 

69. In re Resolute Paper Products 
Corporation, 290 N.T.S. 87, 160 Misc. 
722—5 C.J. p 235 note 79. 

70. Morgan v. Smith, 6 P. 569, 33 
Kan. 438—5 C.J. p 236 note 80. 

Necessity that submission designate 
court of entry see supra $ 23. 
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will be void; but jurisdiction over the person is 
conferred by an agreement that that award shall 
be returned to a certain court and judgment there 

entered.’^2 

Necessity of statutory award and compliance with 
statutes. For the summary entry of judgment on 
an award under the statutory provisions, not only 
must there be a valid submission and award,^3 but 
the award must be a statutory one which falls with¬ 
in the scope of the statute,74 and all material stat¬ 
utory prerequisites or requirements must have been 
complied with,75 although a substantial compliance 
with the statute is usually regarded as sufficient, 
and mere technical irregularities will not defeat the 
judgment.75 Moreover, the statutory requirements 
cannot be waived by the parties, for the jurisdic¬ 
tion to enter judgment on the award depends, not 
on the agreement of the parties, but on the law; 77 
and acceptance of the benefits of an award cannot 
confer jurisdiction upon the court or estop the par¬ 
ty accepting the benefits from questioning the ju- 
nsdiction.78 

If the provisions relative to statutory arbitrations 
and awards have not been complied with, the va¬ 


lidity, effect, and enforceability of an avrard de¬ 
pend entirely on whether it can be sustained and 
enforced as a common-law award under the rules 
governing the same.73 

(2) In Absence of Statute 

It is sometimes held that a court may enter Judgment 
on an award without express statutory authority, where 
the submission of a pending cause is made a rule of court 
with an agreement by the parties that the court may en* 
ter Judgment on the award. 

In some jurisdictions, where a pending cause is 
submitted to arbitration under a rule of court with 
agreement for entry of judgment on the award, 
the entering up of judgment on the award has been 
held permissible.30 This practice permitted such 
entry of judgment only where the submission was 
in a pending cause; and it has been held that 
the submission must in fact have been made a rule 
of court to enable the court to enter up judgment; 
but other cases have held that, where a pending 
cause is submitted to arbitration, although without 
rule of court, the express agreement of the parties 
in the submission that judgment may be entered on 
the award will enable the court to do so.^B 


71. Williams v. Walton, 9 Cal. 142. 
TSt. Sturges & Burn Mfg. Co. v. Unit 
Const. Co., 207 IlLApp. 74—5 C.J. 
p 236 note 80 [b]. 

73; Crouch v. Crouch, 70 S.W. 595, 
30 Tex,Civjlpp. 288—5 C.J. p 235 
note 78. 

74. Ga.—Johns v. Security Ins. Co., 
(App.) 174 S.E. 215—^Brannon v. 
Price, 115 S.E. 151, 29 Ga.App. 333. 
Iowa.—^Pt, Dodge Lumber Co. v. Ro- 
gosch, 157 N.W. 189, 175 Iowa 475. 
5 C.J. p 234 note 72. 

Cozumoxt-law award 
“A court has no authority, merely 
on motion, to enter up as its judg¬ 
ment, a common-law award, unless 
by the consent of the parties litigant 
solemnly given in judicio."—^Puerst v. 
Eichberger, 138 So. 409, 410, 224 Ala. 
31. 

75. D.C.—^Lehigh Structural Steel Co. 
V. Rust Engineering Co., 61 App.D. 
C. 224, 59 P.(2d) 1038, certiorari de¬ 
nied 53 S.CL 80. 287 U.S. 626, 77 L. 
Ed. 543. 

Pla.—Payne v. McElya, 107 So. 241, 
90 Pla. 900. 

Ga.—Brannon v. Price, 115 S.E. 161, 
29 Ga.App. 333. 

Iowa.—Koht V. Towne, 207 N.W. 696, 
201 Iowa 538—In re Ames-Parmer 
Canning Co., 179 N.W. 105, 190 Iowa 
1259. 

Mass.—Cummington Realty Associ¬ 
ates V. Whitten, 132 N.E. 53, 239 
Mass. 313, 17 A.L.R. 527. 

6 C.J. p 234 note 73. - j 


Lach of stipnlation fox entry of Judg¬ 
ment 

(1) Where the statute authorizes a 
summary judgment on an arbitration 
award based on an agreement not 
only to arbitrate the dispute, but also 
to confirm the award in a court se¬ 
lected by the parties, or which the 
statute nominates, under an arbi¬ 
tration agreement containing no 
agreement for confirming the award 
by judgment the court had no ju¬ 
risdiction so to confirm the award.— 
Lehigh Structural Steel Co. v. Rust 
Engineering Co., 61 App.D.C. 224, 59 
P.(2d) 1038, certiorari denied 53 SlCt. 
80, 287 U.S. 626, 77 L.Ed. 543. 

(2) Where, however, a separate 
part of the act provides that, at any 
time within three months, any party 
may apply to any justice or judge to 
confirm the award, and, on confirma¬ 
tion, the judge may order a judg¬ 
ment entered, the court can confirm 

I an award and enter judgment there¬ 
on, notwithstanding the parties had 
not agreed, as provided by statute, 
that the award should be made the 
judgment of the court—City of Rah¬ 
way V. Cleary, 159 A. 813, 10 N.J. 
Misc. 545, affirmed Rahway Valley 
Joint Meeting v. Cleary, 162 A. 590, 
109 N.J.Law 348. 

(3) Also, the lack of a stipulation, 
therefor, in the submission has been 
held not fatal to the rendition of a 
summary judgment on the award, un¬ 
der an arbitration law providing that 
the submission may provide for the 
entry of judgment In a specified court 
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of record, but that, if no court is 
specified, the supreme court shall 
have jurisdiction, it being held that, 
where there is no provision for judg¬ 
ment, the supreme court, and only 
it, may enter judgment on the award. 
—In re Resolute Paper Products Cor¬ 
poration, 290 N.Y.S. 87, 160 Misc. 722. 

76. Woelfel v. Hammer, 28 A. 147, 
169 Pa. 448—5 C.J. p 235 note 77. 

77. Duffy V. Odell, 117 IlLApp. 336 
—5 C.J. p 235 note 76. 

78. In re Ames-Parmer Canning Co., 
179 N.W. 106, 190 Iowa 1259. 

79. Brannon v. Price, 115 S.B. 151, 
29 Ga.App. 333—5 C.J, p 235 notes 
74, 75. 

Action to enforce award as common- 
law award, notwithstanding statu¬ 
tory provisions or failure to com¬ 
ply therewith see supra § 124. 
Common-law arbitrations not abro¬ 
gated by statutory arbitrations see 
supra § 2. 

Invalid statutory award valid as com¬ 
mon-law award see supra § 79. 

80. Riccominl v. Pierucci, 202 P. 
344, 64 CaLApp. 606—5 C.J. p 234 
note 67. 

81. Cal.—^Fairchild v. Doten, 42 Cal. 
125. 

Me.—Sargent v. Hampden, 29 Me. 70. 
N.C.—Simpson v. McBee, 14 N.C. 531. 

5 C.J. p 234 note 68. 

88, Long V. Fitzgerald, 1 S.E. 844, 
97 N.C. 39—5 C.J, p 234 note 69. 

83. Corrigan v. Rockefeller, 66 N.B. 
95, 67 Ohio St 364—5 C.J. p 234 
note 71. 
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In entering judgment on an award in a pending 
cause under stipulation by the parties, the court 
need make no findings on the issues presented in the 
cause, since it is the award, and not the findings, 
which forms the basis for the judgments^ 

If the award is of such a nature that a law judg¬ 
ment cannot be entered thereon, the fact that the 
arbitration agreement provides for the entry of 
judgment does not give the court the right to do 

(3) Effect of Death of Party 

Ordinarily, the death of a party before entry of judg¬ 
ment divests the court of jurisdiction. 

It seems that the death of a party to the sub¬ 
mission after the award has been made, but before 
any judgment has been entered thereon, puts an 
•end to the proceedings for the entry of summary 
judgment, in the absence of statutory provisions 
to the contrary, and they cannot be revived in favor 
of, or against, his representatives.^® 

b. Procedure 

(1) In general 

(2) Notice 

(1) In General 

Proceedings for the summary entry of judgment on an 
:award may and must be conducted in accordance with the 
rules of procedure prescribed by the special statutes gov- 
•ernlng the same. 

Ordinarily, proceedings for the summary entry 
of judgment on an award may and must be con¬ 
ducted in accordance with the rules of practice or 


procedure particularly adopted or prescribed for 
such cases,S7 because the jurisdiction to enter such 
judgment is summary in its nature, and the general 
statutes regulating the procedure in ordinary suits 
and actions are not applicable thereto^^S 

Under some statutes, a motion for entry of judg¬ 
ment is iiecessary,S9 or a rule is made for the losing 
party to show why judgment should not be entered 
according to the award; but, under others, the 
judgment is entered, as a matter of course, on com¬ 
pliance with the preliminary requirements,^! and 
nothing is required beyond the mere clerical act of 
filing the submission and award.^^ jn at least one 
jurisdiction, the award of the arbitrators, entered 
in accordance with the statutory requirement itself, 
has the effect of a judgment, and it is not necessary 
to enter a formal-judgment on the award. 

Resistance to the entry of judgment on an award 
is often made by an objection or exception to the 
entry or a motion to vacate the award (see supra 
§ 111 ). 

(2) Notice 

If required by statute and not waived by the parties, 
notice of the application to enter Judgment should be 
given. 

While, under some statutes, notice is unneces¬ 
sary,^^ if the statutes provide for the giving of 
notice to the adverse party of the application for 
the entry of the judgment, so as to enable him to 
show cause why the judgment should not be en¬ 
tered, the notice so required must, as a general rule, 
be given.^® However, the necessity for notice may 
be waived,9® and it has been held that, where judg- 


S4. Riccomini v. Pierucci, 202 P. 344, 
64 Cal.App. 606. 

85. Cohen v. James Millar Co., 164 
N.E. 820, 266 Mass. 55. 

86. N.T.—Manningr v. Pratt, 18 Abb. 
Pr. 344. 

S.C. —^Parmer v. Prey, 16 S.C.Ii. 160. 

5 C.J. p 236 note 82. 

87. Elrod V. Simmons, 40 Ala. 274 
—5 C.J. p 237 note 87. 

88. Janes v. Richard, 3 La. 486— 
5 C.J. p 237 note 88. 

88, W.Va.—^Turner v. Stewart, 41 S. 
B. 924, 61 W.Va. 493. 

Wis.—Brace v. Stacy, 14 N.W. 51, 
56 Wis. 148. 

5 C.J. p 237 notes 87 [a], [b], 89. 

80. McMaster v. Duncan, 2 Mart 
(La.) 264. 

81. Callier v. Watley, 28 So. 796, 120 
A l a. 38”—"5 C.J. p 238 note 90. 

88. Gandy v. Tippett, 46 So. 463, 155 
Ala: 296. 

83. Spangr V. Mattes, 97 A, 1026, 253 
Pa. lOL 


94, West V. Duncan, 210 P. 699, 72 
Colo. 263—5 C.J. p 238 note 92. 

85. Sturges & Burn Mfg. Co. v. Unit 
Const Co., 207 Ill.App. 74—5 C.J. 
p 238 note 93. 

Necessity for legal notice 
Under some statutes, it has been 
held that the statutory notice re¬ 
quired is mere knowledge or informa¬ 
tion created by the voluntary act of 
the party seeking to have the judg¬ 
ment entered, and that a technical le¬ 
gal process is not contemplated there¬ 
by.—Sturges & Burn Mfg. Co. v. Unit 
Const Co., 207 Ill.App. 74. 

Service out of Jurisdiction 
Where a party has subjected him¬ 
self to the jurisdiction of the court 
by signing an agreement that the 
award shall be filed in circuit court 
and judgment entered thereon, a no¬ 
tice of intent to apply for Judgment, 
served on him in another state, is suf¬ 
ficient and not subject to the objec¬ 
tion that it does not constitute due 
process.—Sturges & Bum Mfg. Co. t. 
Unit Const Co., 207 IlLApp. 74. 
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Service by registered mall of a 
notice of arbitrators* award, made 
under Remington Code (1915) §§ 420- 
430, was held sufficient to warrant 
entry of judgment on the award un¬ 
der §§ 244-247, providing for serv¬ 
ice by mail, where the person making 
the service and the person on whom 
it is made reside at different places, 
between which there is regular com¬ 
munication by mail, unless a “sum¬ 
mons or other process’* or a paper 
to bring a party into contempt is 
being served, since the service of 
such notice is not the service of a 
“summons or other process** within 
the statute, the court having acquir¬ 
ed jurisdiction by consent under the 
agreement of the parties to arbitrate. 
—^Mitsubishi Goshi Kaisha v. Car- 
stens Packing Co., 200 P. 327, 11$ 
Wash. 630. 

86. Ind.—Jacobs v. Moffatt, 8 Blackf. 

395. 

Wis.—^Brace v. Stacy, 14 N.W. 61, 56 

Wis. 148. 

.5 C.J. p 238 note 94. 
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ment is entered on the award at the request of the 
prevailing party, without notice to the losing party, 
and the judgment is paid and satisfied, the former 
cannot afterward question its validity on the ground 
that it was irregularly entered.^^ 

c. Time of Entry 

Unless there is a waiver or estoppel, a judgment can¬ 
not properly be entered on an award before or after the 
time fixed by statute. 

Where the statute prescribes that the judgment 
shall not be entered until certain things have been 
done, or a specified time has elapsed, it is error 
to enter judgment sooner.^s On the other hand, 
if the statute specifies that the judgment shall be 
entered within a certain time, no valid judgment 
can be entered after the expiration of such pe¬ 
riod; ^9 but, where a time specified in the statute 
for entry of judgment is intended merely to enable 
the opposing party to interpose his objections, judg¬ 
ment may be entered after the time stated has 
elapsed.1 

In a proper case the judgment may be entered 
in vacation.2 

Waiver and estoppel. As the provisions of the 
statute that judgment cannot be entered on an 
award until a certain time after the rendition of 
the award are only intended to prevent judgment 
from being taken before the losing party shall have 
had an opportunity of filing objections to the award, 
judgment may be entered on an award before the 
statutory time, if the parties consent thereto or 
waive the privilege as to time; 9 and a party who 
secures the premature entry of judgment on the 
award cannot object to the judgment for such 
reason.4 

d. Stay of Entry 

Entry of judgment Is not stayed by the mere act of 
filing a suit to restrain enforcement of the award. 

The filing of a bill to set aside an award, made 
pursuant to a statute providing for submission to 
arbitration of any controversy not in suit, and to 
enjoin suit or entry of judgment thereon, with serv¬ 
ice of summons, will not, in the absence of an in- 

97, Hoag’S V. Morse, 31 Cal. 128. 
sa In re Southern Pac. Co., (C.C. 

Cal.) 155 F. lOOl—S C.J. p 238 note 
96. 

99. FuUman v. George V. 

Plumbing & Engineering Co., 168 N. 

Y.S. 

note SS. 

1. Hall V. Morris, 30 Tex. 280—5 C. 

J. p 239 note 99. 

2. Heglund v. Allen, 14 N.W. 57, 30 
Minn. 38, following Lovell v. 

Wheaton, 11 Minn. 92. 


junction, stay entry of judgment on the award filed 
in another court of the same county.5 

e. Scope and Contents of Judgment 

The judgment must conform to the award, although It 
may, In a proper case, provide for interest. 

Except in cases where the court is given the pow¬ 
er to correct or modify awards by express statutory 
provision (see supra § 112), the judgment must, 
ordinarily, be based on, and conform to, the 
award; ^ and, if the award is conditional, the judg¬ 
ment must also be conditional.^ 

It has been held that a judgment on an award,, 
ordering a party to live up to a collective bargain¬ 
ing agreement, can be made in the form of a man¬ 
datory injunction.9 

Where the entry of judgment on the award is 
delayed by proceedings taken by the opposing par¬ 
ty, it has been held that the judgment may include 
interest on the award from the time of its rendi¬ 
tion to the time of entry of judgment.9 

f. Enforcement of Judgment 

A judgment entered on an award Is usually enforce¬ 
able like any other judgment. 

Ordinarily, a judgment entered on an award may 
be enforced by execution, as in the case of any 
other judgment.!^ However, it seems that, where 
the judgment for the payment of money follows 
the award and is conditional, an execution cannot 
issue to enforce the award, but the remedy is ei¬ 
ther by attachment or an action on the judgment.^^ 
It has also been held that a judgment or decree 
entered on an award may be enforced by an ac¬ 
tion at law or a bill in equity; 12 and where the 
writ of execution is not adequate, the court may 
grant a rule against the losing party to comply with 
the award, and, on his failure to do so, may attach 
him for the contempt.13 

Under a statute giving a party, who has not par¬ 
ticipated in the award, the right to a jury trial of 
the fact of the existence of the arbitration contract, 
enforcement of a judgment entered on the award 
will be stayed, pending the hearing and determina¬ 
tion of that issntM 

I Hamilton v. Wort, 7 Blackf.(Ina.> 

! 348. 

10. West V. Duncan, 210 P. 699, 

Colo. 253—5 C.J. p 240 note 9. 

11. Skillings v. Coolidge, 14 Mass. 
43—5 C.J. p 240 note 10. 

12. Stevenson v. Walker, 5 W.Va.. 
427. 

13. Ill.—Burrows v. Guthrie, 61 HL 
70. 

Md.—Shriver v. State, 9 Gill & J. 1. 

14. Finsilver, Still & Moss v. Gold¬ 
berg, Maas & Co., 171 N.E. 579, 258 


Ellis 


34, 102 Misc. 62—5 C.J. p 


3. Middleton v. Hume, 3 J.J.Marsh. 
(Ky.) 221—5 C.J. p 239 note 1. 

4. Hoogs V. Morse, 31 Cal. 128. 

5. Seaton v. Kendall, 49 N.E. 561, 
171 Ill. 410. 

6. Cummington Eealty Associates v. 
Whitten, 132 N.E. 53, 239 Mass. 
313—5 C.J. p 239 note 5. 

7. Com. V. Pejepscut, 7 Mass. 399. 

8. In re Albert, 288 N.T.S. 933, 160 
Misc. 237. 

9. Kintner v. State, 3 Ind. 86— 
OQn 
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§ 130. Presumptions and Burden of Proof 

a. In general 

b. As to particular matters 
a. In General 

Generally, nothing will be presumed against an award, 
but all reasonable presumptions and Intendments will be 
made In Its favor and In favor of the regularity of the 
arbitrator's acts and proceedings, so that It is, ordinarily, 
Incumbent on the party attacking an award to show facts 
sufficient to invalidate or avoid it. 

Apart from the fact that a party seeking to en¬ 
force an award by action (see supra § 124), or to 
assert the same as a bar (see supra § 126), has the 
burden of proving a submission and award which 
are valid on their face, it is, ordinarily, incumbent 
on the party attacking an award or judgment there¬ 
on to show facts sufficient to invalidate or avoid 
itA5 If the submission and award are regular and 
proper on their face, nothing will be presumed 
against the award,i® but instead, every reasonable 
presumption will be indulged in its favor; and 
every reasonable intendment will be indulged to 
give effect to the proceedings of the arbitrators and 
in favor of the regularity and integrity of their 
acts.is As has been noted in § 90, however, an 
award, which is grossly excessive or inadequate on 
its face, may give rise to a presumption that the 
arbitrators were guilty of misconduct or partiality. 


b. As to Particular Matters 

The general rule that no presumptions will be made 
against an award, but that all reasonable presumptions 
will be made in its favor, has resulted in the making or 
refusal of presumptions as to many matters relating to 
arbitrations or awards. 

Submission. An antecedent agreement to submit 
a controversy to arbitration may be inferred from 
a party^s participation in arbitration proceedings.^^ 

Oath of arbitrators. Where the fact does not ap¬ 
pear by recital and is not thus required to appear, 
it may, in the absence of any showing to the con¬ 
trary, be presumed that the oath was duly taken; 20 
and, where it appears, by recital or otherwise, that 
an oath was administered, it will be presumed, un¬ 
til the contrary is shown, that the oath was duly 
administered in compliance with the requirement.^! 

Hearing and notice. In the absence of a con¬ 
trary showing, it will, ordinarily, be presumed that 
the parties were given notice of hearing,22 and 
that they were accorded a proper hearing or an 
opportunity to be heard by the arbitrators.^^ Ac¬ 
cording to a few decisions, however, the fact that 
the hearing was held at the specified time and place 
must affirmatively appear in some part of the rec¬ 
ord of the proceedings ; 24 but there is other au- 


N.T. 382, 69 A.L.R. 809, reversing 
237 N.Y.S. 110, 227 App.Div. 90, 
and modifying In. re Goldberg, Maas 
& Co., 237 N.Y.S. 119, 227 App.Div. 
790. 

15. Cal.—Kerr v. Nelson, 69 P.(2d) 
821. 

Iowa.—^Ames Canning Co. v. Dexter 
Seed Co., 190 N.W. 167, 195 Iowa 
1285. 

N.C.—Hemphill v. Gaither, 105 S.E. 
183, 180 N.C. 604. 

Or.—Jacob v. Pacific Export Lumber 
Co., 297 P. 848, 136 Or. 622—Hoop¬ 
er V. Pennick, 202 P. 743, 102 Or. 
382. 

5 C.J. p 124 note 78, p 245 note 61. 

16. Ky.—Sea v. Larimore, 266 S.W. 
56, 205 Ky. 528. 

Tex.—Robbs v. Woolf oik, (Civ.App.) 
224 S.W. 232, dismissed for want of 
jurisdiction. 

17. U.S.—^Wabash Ry. Co. v. Ameri¬ 
can Refrigerator Transit Co., (C. 
C.A.MO.) 7 P.(2d) 335, certiorari 
denied American Refrigerator 
Transit Co. v. Wabash R. Co., 46 
S.Ct. 208, 270 U.S. 643, 70 L.Ed. 
776. 

Cal.—Dugan v. Phillips. 246 P. 566, 
77 CaLApp. 268. 

ni.—^Brown v. Atwood, 224 Ill.App. 77. j 


Iowa.—Turner v. Hartford Fire Ins. 

Co., 172 N.W. 166, 185 Iowa 1363. 
Ohio.—^Ernst v. McDowell, 11 Ohio N. 
P.(N.S.) 145. 

Va.—^Equitable Fire & Marine Ins. Co. 
of Providence, R. I. v. Stieffens, 153 
S.E. 731, 154 Va. 281. 

Wis.—Koepke v. E. Liethen Grain Co., 
236 N.W. 544, 205 Wis. 75. 

6 C.J. p 123 note 77, p 182 note 81, 
p 225 note 51, p 245 note 60. 

18. Ky.—Gannon v. McClannahan, 
263 S.W. 770, 204 Ky. 67. 

Mont.—^Lee v. Providence Washington 
Ins. Co., 266 P. 640, 82 Mont. 264. 
N.J.—^Eastern Engineering Co. v. 
Ocean City, 167 A. 522, 11 N-J.Misc. 
508. 

N.Y.—^Everett v. Brown, 198 N.Y.S. 
462, 120 Misc. 349—^Hano v. Isaac 
H. Blanchard Co., 199 N.Y.S. 227. 
Or.—Jacob v. Pacific Export Lumber 
Co., 297 P. 848, 136 Or. 622. 

5 C.J. p 225 note 51, p 244 note 59. 

Acquiescexice in faUnre to file 

It must be assumed that the arbi¬ 
trators’ failure to file an award, as 
required by the arbitration agreement 
was with the parties’ acquiescence, 
if not the result of a provision in a 
subsequent settlement agreement.— 
In re Powers’ Estate, 218 N.W. 941, 
205 Iowa 956. 


16. Crowell Elevator Co. v. Kerr Gif¬ 
ford & Co., 236 P. 1047, 114 Or. 675. 

20. Gannon v. McClannahan, 263 S. 
W. 770, 204 Ky. 67—5 C.J. p 245 
note 62. 

21. Callahan v. McAlexander, i Ala. 
366—5 C.J. p 245 note 63. 

22. Macdonald v. Bond, 62 N.E. 881, 
195 Ill. 122—5 C.J. p 245 note 64. 

23. Mass.—Warner v. Collins, 135 
Mass. 26. 

N.H.—^Houghton v. Burroughs, 18 N. 
H. 499. 

5 C.J. p 244 note 59 [c]. 

24. Saunders v. Throckmorton, Ky. 
Dec. 324. 

In Ohio 

(1) It was said that, as to a stat¬ 
utory arbitration, the same motive 
which induced the legislature to re¬ 
quire that a time and place should be 
agreed on and stated in the submis¬ 
sion also required that the agreement 
in that respect should be strictly ob¬ 
served, and that the observance 
should appear from the award.— 
Strum V. Cunningham, 3 Ohio 286. 

(2) It was held, however, that at 
common law it is not necessary that 
the award should show on its face 
that the parties were notified, or that 
they met at the place designated, or 
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thority opposed to this view, which holds that, in 
the absence of any showing to the contrary, it will 
be presumed that the arbitrators acted in compli¬ 
ance with the requirements in this respect.25 

Presence and participation of all arbitrators. In 
the absence of any showing to the contrary, it will 
be presumed that all the arbitrators participated in 
the proceedings.26 If the award has been executed 
by only a majority of the arbitrators, in the absence 
of any showing to the contrary, it will be presumed 
that the reason for the nonexecution by the minor¬ 
ity was either a dissent from the majority opinion 
or a refusal to participate after having been accord¬ 
ed sufficient opportunity so to do.27 

Appointment of umpire. Where the submission 
requires the umpire to be appointed before the ar¬ 
bitrators enter on their duties, in pursuance of the 
general presumption in favor of the validity of 
awards, it will be presumed that the umpire was 
duly appointed.28 

Swearing of witnesses. In the absence of any 
showing to the contrary, it will be presumed that 
the v/itnesses were duly swom.^^ 

Exclusion of evidence. The presumption is that 
the arbitrators received all proper evidence, and 
the burden is on the party attacking the award to 
show the improper exclusion of evidence.^o 

Fraud, misconduct, or mistake. In the absence 
of a contrary showing, arbitrators will be presumed 
to have acted honestly, fairly, and properly,and 
a party seeking to impeach an award for fraud, 
misconduct, or mistake has the burden of proving 
such facts.^2 

Conformity to submission. The rule, requiring 
that the award shall not go beyond the submission 


(see supra § 80), is not to be construed so strictly 
as to make it necessary that it should be averred, 
in terms, that the award is so limited (see supra § 
74)* On the contrary, the presumption is that the 
arbitrators did not consider matters not within the 
submission, and, in order to invalidate the award, 
there must be an affirmative showing that they ex¬ 
ceeded their jurisdiction.^^ This has been held true, 
even though the words of the award are so com¬ 
prehensive that they may take in matters not within 

the submission.84 

Where an award directs a payment to strangers, 
it may be presumed that the payment was for the 
benefit of the party, unless the contrary appears.^s 

Finality and completeness Unless the contrary 
appears expressly, or is shown, it will be presumed 
that all matters which were presented to the arbi¬ 
trators were passed on by them, and that the award 
is in conformity to the submission in this regard; 
and the party who alleges that all matters were not 
decided has the burden of proving such fact^^ To 
impeach an award, in case of a general submission, 
on the ground that matters in difference were not 
decided, the party attacking the award must clearly 
or distinctly show that there were in fact other 
matters in difference, and that they were brought 
to the notice of the arbitrators.^^ 

Time of makmg azmrd. In the absence of any 
showing to the contrary, it will be presumed that 
the award was made within the time limited and 
before the arbitrators’ authority had terminated.3^ 

Service of award. It will be presumed that a 
copy of the award was served on the losing party, 
where he appeared to a motion to have the award 
entered of record, and took no exception when the 


tliat witnesses were examined, or evi¬ 
dence offered, or that the award was 
published from the office of the ar¬ 
bitrator, and that the court will make 
all reasonable presumptions in. favor 
of awards valid on their face, and 
they will be sustained, unless these 
presumptions are overcome by full 
proof.—^Hassenpduff v. Rice, S Ohio 
Dec. (Reprint) 206, 11 Cinc.L.Bul. 200 

25. Kimble v. Saunders. 10 Serg. & 
R.(Pa.) 193—5 C.J. p 246 note 66. 

26L Bartolett v. Dixon, 73 Pa. 129— 
Robinson v. Bickley, 30 Pa. 384— 
6 C.J, p 246 note 67. 

27. In re Curtis, 30 A. 769, 64 Conn. 
501, 42 Am.S.R. 200—5 C.J. p 100 
note 94. 

2a Kaplan v. Niagara P. Ins. Co., 
65 A. 188, 73 N.J.Law 780—5 C.J. 
p 247 note 77. 


29. Tomlinson v. Hammond, i Iowa 
40—5 C.J. p 246 note 68. 

30. Leominster v. Fitchburg, etc., R. 
Co,, 7 Allen (Mass.) 38—5 C.J. p 
246 note 69. 

31. Salinger v. Glidden Farmers' El¬ 
evator Co,, 231 N.W. 366, 210 Iowa 
668 . 

32. Iowa.—^Ames Canning Co. v. Dex¬ 
ter Seed Co., 190 N.W. 167, 195 
Iowa 1285, 

N.C.—Hemphill v. Gaither, 105 S.E. 
183, 180 N.C. 604. 

33. Thatcher Implement & Mercan¬ 
tile Co. V. Brubaker, 187 S.W. 117, 
193 Mo.App. 627—5 C.J. p 126 note 
97, p 246 note 70, 

34. Parrish v. Higinhotham, 65 P, 
984, 39 Or. 598—6 C.J. p 126 note 
97, p 246 note 71. 

35. Grier v. Grier, 1 Dali. (Pa.) 173, 
1 L.Ed. 87—5 C.J. p 136 note 88. 
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Validity c/ award if payment not for 
benefit of party see supra § 80. 

36. Mo.—^Thatcher Implement & 

Mercantile Co. v. Brubaker, 187 S. 
W. 117, 193 Mo.App. 627. 

N.Y.—^Brescia Const. Co. v. Walart 
Const. Co., 264 N.T.S. 862, 238 App. 
Div. 360. 

0 C.J. p 246 note 72. 

“It is not to be presumed that any* 
subject . . . submitted was ignor¬ 
ed in making the award."—^Toung v. 
Society of First Congregational 
Church of Verona, 102 A. 358, 369, 91 
N.J.Law 310. 

37. Jensen v. Deep Creek Farm, etc., 
Co., 74 P. 427, 27 Utah 66—5 O.J. 
p 247 note 74. 

38l Karthaus v. Ferrer, (Md.) 1 Pet. 
(U.S.) 222, 7 L.Ed. 121—5 C.J. 
247 note 75. 

39. Owen v. Boerum, 23 Barb.(N.T.> 
187-^5 C.J. p 247 note 76. 



6 C.J.S. 


ABBITEATION AND AWARD 


court granted the motion and, also, a rule requiring 
him to show cause, etc.^^ 

§ 131. Admissibility 

a. In general 

b. The submission and award 

c. Parol or extrinsic evidence generally 

d. Testimony of arbitrators 

a. In General 

The admissibility of evidence in actions involving 
arbitrations and awards is usually determined by the 
general rules of evidence. 

The admissibility of evidence in actions involving 
arbitrations and awards is usually determined by 
the general rules of evidence given in the title 
Evidence.^^ 

b. The Submission and Award 

In an action involving an award, the submission and 
the award are generally admissible in evidence. 

In an action involving an award as the basis for 
the cause of action or a bar, the submission and 
award, if not inconsistent with the pleading, are, 
ordinarily, admissible in evidence without regard to 
their validity in point of law;^^ although in¬ 
validity may be ground for defeating the award, it 
is not a ground for excluding evidence of the arbi¬ 
tration and award.43 Jt has been held, however, 
that where the statutory form of award is made 
exclusive of all others, an award not conforming 
to the statutory requirements is not competent evi • j 
dence for any purpose.^^ i 


§ 13] 

c. Parol or Extrinsic Evidence Generally 

Parol OP extrinsic evidence can be used to prove prac¬ 
tically all matters in connection with an arbitration and 
award, except where such proof will operate to vary or 
add to the terms of a clear and unambiguous written sub¬ 
mission OP award. 

As a general rule, parol evidence is not admissi¬ 
ble to vary or add to the terms of a submission,45 
or an award, ^ 5 which is in writing and expressed in 
clear and unambiguous terms. If, however, the sub¬ 
mission 47 or award 4S are oral, parol evidence may 
be admitted to show their contents and terms; 
and the contents of a lost written submission or 
award may be shown by parol, if the proper foun¬ 
dation has been laid for the admission of secondary 
evidence.49 

Although the submission and award may be in 
writing and available, it often becomes necessary 
in determining what questions are concluded by the 
award, or whether the award is in itself binding 
on the parties, to show, by parol evidence, what 
took place before the arbitrators, what was in con¬ 
troversy, and what matters entered into the deci- 
sion.50 Accordingly extrinsic evidence is admis¬ 
sible to show the existence of a real controversy 
between the parties,^! and where it does not cer¬ 
tainly appear from the submission or award what 
matters were submitted to, and decided by, the ar¬ 
bitrators, parol evidence is admissible to show that 
fact,52 even though the submission and the award 
were in writing or under seal,53 or though a judg¬ 
ment has been rendered on the award.'54 Where 
an award, under a general submission of all mat¬ 
ters in difference, is regarded as merging such mat¬ 
ters only as were actually presented to the arbitra¬ 
tors (see supra § 96), parol evidence is admissible 


40. Cones y. Vanosdol, 4 Ind. 248. 

41. U.S.—^^tna Casualty Surety Co. 
V. American Surety Co. of New 
York, (C.C.A.W.Va.) 64 F.(2d) 677. 

Cal.—Dugan v. Phillips, 246 P. 566, 
77 CaLApp. 268. 

6 C.J. p 225 note 49 [a]. 

Evidence admissible in arbitration 
proceedings themselves see supra 
§ 64. 

42. Ind.—Milhollin v. Milhollin, 125 
N.E. 217, 71 Ind.App. 477. 

Miss.—Yarbro v. Purser, 74 So. 426, 
114 Miss. 75. 

N.C.— J, N. Coe & Co. v. First Realty 
& Loan Co„ 150 S.E. 334, 197 N.C. 
689. 

Or.—^Holst V. State Industrial Acci¬ 
dent Commission, 244 P. 319, 

•6 C.J. p 242 note 38. 

Attached map 

A map of land attached to, and 
made part of, the arbitration agree¬ 
ment may be taken into consideration 
4n determining wlie.t matters were 


submitted for the decision of the ar¬ 
bitrators,—^Ewing V. West Penn R.' 

Co., 43 Pa.Co. 644, 25 Pa.Dist. 370 

Recitals in award as proof of facts 
recited generally see supra § 74. 

4S. Lilley v. Tuttle, 117 P. 896, 52 
Colo. 121, Ann,Cas.l913D 196 

44. Fisher Flouring Mills Co. v. XT. 
S„ (C.C,A.Wash.) 17 F.(2d) 232. 

45. N.J.—Leslie v. Leslie, 2A A. 1029, 
50 N.J.Eq. 155. 

N.Y.—Cobb V. Dolphin Mfg. Co., 15 
N.E. 438, 108 N.Y. 463. 

5 C.J, p 240 note 16. 

46. Cox V. Heuseman, 97 S.S 778, 
124 Va. 159—5 C.J. p 240 note 14. 

47. Blackwell v. Goss, 116 Mass. 394 
—5 C.J. p 242 note 31. 

48. Schoolnick v. Finman, 144 A. 41, 
108 Conn. 478—5 C.J. p 242 note 32. 

46. Callier v. Watley, 23 So. 796, 120 
Ala. 38—5 C.J. P 225 note 49 [bL 

50. Evans v. Clapp, 123 Mass. 165, 25 
Am.R. 62—5 C.J. p 240 note. 17. 
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I 51. Dugan y. Phillips, 246 P. 666, T7 
I C^LApp. 268, 

58. U.S.—^^tna Casualty & Surety 
Co. V. American Surety Co. of New 
York, (C.C.A.W.Va.) 64 F.(2d) 577. 
Ill.—Brown V, Atwood, 224 LlLApp. 
77. 

Pa.—^Ewing v. West Penn R. Co., 43 
Pa.Co. 644, 25 Pa.Dist, 370. 

6 CJ. p 241 note 28. 

Fatal uucertaiuty 

Where there is no means of clear¬ 
ing up uncertainty in an award, ex¬ 
cept by traveling out of the instru¬ 
ment altogether, and such uncertain¬ 
ty cannot be aided by reference to the 
submission, the award cannot be up¬ 
held by relying entirely on parol evi¬ 
dence.—Schuyler v. Van der Veer, 2 
Cal. (N.Y.) 2S'5—5 C.J. p 241 note 20. 

53. Butler y. New York, 7 Hill (N. 
Y.) 329. 

54, Evans v. Clapp, 123 Mass. 165, 25 
Am.R. 62—^Webster v. Lee, 5 Mass, 
334. 
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to show what matters were in fact presented, pro¬ 
vided the terms of the award are not varied there¬ 
by; 55 but where all matters in difference are re¬ 
garded as merged, whether brought forward or not, 
parol evidence is, of course, inadmissible.®® 

Extrinsic matters, not properly forming a part of 
the agreement of the parties or the decision of the 
arbitrators, can practically always be shown by 
parol evidence.®^ Hence, it is competent to contra¬ 
dict a recital in the award that the agreement to 
submit was in writing; ®® and, where the award is 
attacked in a proper proceeding for an extrinsic 
matter for which it may be avoided, parol evidence 
is, of course, admissible to show the facts.®® In 
other words, parol evidence is always admissible to 
show that an award is a mere nullity,®® as, for in¬ 
stance, that the arbitrators failed to pursue their 
authority by considering matters that were not sub- 
mitted.®! 

Parol testimony is admissible in either direct or 
indirect proceedings to sustain the award by show¬ 
ing facts as to which it is silent, provided such evi¬ 
dence does not contradict or vary the award,®® and 
such facts are such as the law of the particular 
state requires to be recited in the award.®® Ac¬ 
cordingly, it may be shown by parol that the ar¬ 
bitrators were duly sworn,®^ that all the arbitrators 
were present at the hearing,®® or that an umpire 
was duly appointed.®® 


d. Testimony of Arbitrators 

with the exception that an arbitrator's testimony 
cannot be used to Impeach an award by showing his own- 
fraud or misconduct, the testimony of arbitrators is gener¬ 
ally admissible to prove any matter in connection with 
the arbitration that can be proved by other parol evidence. 

So long as no attempt is made to impeach an 
award by showing his own fraud or misconduct, an 
arbitrator’s testimony is generally admissible to- 
prove matters of fact in connection with the ar¬ 
bitration, in any case where other parol evidence 
can be received; ®'^ and this is true, whether the 
purpose of the testimony is to sustain the award,®® 
or to show that it is a mere nullity.®® 

Accordingly, although the purpose is to show 
either that not all the matters submitted were con¬ 
sidered or that matters outside the submission were 
included, the testimony of arbitrators is admissible 
to show what matters were submitted and decided, 
either where the submission and award are oral,*^® 
or such matters are not apparent from the face of 
the award itself.On the other hand, if a writ¬ 
ten award is plain and unambiguous on its face,, 
the testimony or affidavits of the arbitrators is in¬ 
admissible to show that the award meant other than 
what is expressed on its face; 7® and it is generally 
held that declarations or admissions of arbitrators,, 
before or after making the award, are not admis¬ 
sible to explain the award.^® Moreover, if the- 
award is fatally vague and uncertain on its face, 
the testimony of the arbitrators is not competent 
to explain it.*^^ 


55. Bennett v. Pierce, 28 Conn. 315— 
5 C.J. p 242 note 34. 

56. Corrigan v. Rockefeller, 66 N.B, 
95, 67 Ohio St. 354—6 C.J. p 242 
note 35. 

57. Boots V. Canine, 94 Ind. 408. 

56. Boots V. Canine, supra— 5 C.J. 

p 240 note 15. 

56. Bridgeport v, Bisenman, 47 
Conn. 34—5 C.J. p 240 note 18. 

GO. Strong v. Strong, 9 Cush. (Mass.) 
560—'5 C.«r. p 241 note 25. 

61. Dodds V. Hakes, 21 N.E. 398, 114 
N.T. 260—5 C.J. P 241 note 26 

62. Riley v. Hicks, 7 S.B. 173, 8i Ga. 
265—5 C.J. p 241 note 19. 

63. N.J.—^Pord v. Potts, 6 H.J.Law 
388 

N. a— Crisp V. Love, 65 N.C. 126. 

5 C.J. p 241 note 22 
Recitals required in award see supra 
5 74. 

64. Crook v. Chambers, 40 Ala. 239— 
5 C.J. p 241 note 21. 

6& Brown v. Atwood, 224 IlLApp. 

77—5 C.J. p 241 note 24. 

Necessity that award show presence 
of all arbitrators see supra § 74. 


eSL Rison V. Berry, 4 Rand. (25 Va.) 
275. 

67. U.S.—^Birdsong v. W. H. & P. 
Jordan, Jr., (C.C.A.N.T.) 297 P. 742. 

Ind.—Milhollin v. Milhollin, 125 N.B. 

217, 71 Ind.App. 477. 

Mich.—Stowe v. Mutual Home Build¬ 
ers* Corporation, 233 N.W 391, 252 
Mich. 492. 

Pa.—^Kuhn v. Eggers, 17 Pa.Co. 165. 
5 C.J. p 242 note 40. 

68. Wechsler v. Gidwitz, 250 HhApp. 
136—5 C.J. p 243 note 41. 

66. Mich.—Stowe v. Mutual Home 
Builders* Corporation, 233 N.W. 

391, 252 Mich. 492. 

Utah.—Giannopulos v. Pappas 15 P. 

(2d) 353, 80 Utah 442. 

5 C.J. p 243 note 42. 

Pailure of the arbitrators to follow 
the method prescribed by submission 
may be shown by the testimony of 
one of the arbitrators.—Stowe v Mu¬ 
tual Home Builders* Corporation, 233 
N.W. 391. 262 Mich. 492. 

70. Mich.—Cady v. Walker, 28 N.W. 

806, 62 Mich. 157, 4 Am.S.R. 834 
N.T.—^Boughton v. Seamans, 9 Hun 

392. 

5 C.J. p 242 note 32. 
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171. Mich.—Stowe v. Mutual Home- 
Builders* Corporation, 233 N.W. 
391, 252 Mich. 492. 

Utah.—Giannopulos v. Pappas, 15 P; 

(2d) 353, 80 Utah 442. 

5 C.J. p 243 note 43. 

Affidavits 

Affidavits of two of three arbitra¬ 
tors in support of a motion to set 
aside an award are competent in re¬ 
spect of what matters were or were- 
not presented to, and considered by, 
the arbitrators in reaching their de¬ 
cision.—Giannopulos v. Pappas, 16 P. 
(2d) 353, 80 Utah 442. 

Evidence not only admissible but 
necessary 

Under these circumstances, "parol 
evidence,*’ it has been said, "is not 
only admissible, but necessary, in or¬ 
der to show what matters the arbi¬ 
trators acted on.**—Jensen v. Deep* 
Creek Farm, etc., Co., 74 F. 427, 2T 
Utah 66, 80. 

72. Lester v Mills, 201 P. 753, IIT 
Wash. 602—5 C.J. p 243 note 45. 

73. Clark v. Burt, 4 Cush. (Mass.) 396* 
—5 C.J. P 243 note 48. 

74. Alexander v. McNear, (C.C.Cal.> 
28 F. 403—5 C.J. p 243 note 46« 
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Impeachment of award. It is often declared 
broadly that an arbitrator is not a competent wit¬ 
ness to impeach his own award,75 and that his ad¬ 
missions or declarations are not admissible for that 
purpose.75 Hence, an arbitrator is not a competent 
witness to prove his own fraud or misconduct,^? 
or the misconduct of a party involving also miscon¬ 
duct of the arbitrator; and admissions made by 
an arbitrator, after the filing of the award, are not 
competent evidence for that purpose.?^ However, 
an arbitrator who has refused to join in the award 
may testify to acts of partiality or misconduct on 
the part of other arbitrators; so and he may testify 
as to conduct of a party tending to influence his 
decision.Si 

Likewise, it has been held that the testimony of 
arbitrators is not competent to show that the award 
was not intended to be final; S2 but, on this, there 
are some decisions to the contrary.S3 

Notwithstanding the rule against impeachment, it 
is usually held that testimony of arbitrators is ad¬ 
missible to show a mistake on their partS4 


§ 132. Weight and Sufficiency 

a. In general 

b. To impeach award 

a. In General 

A party asserting an arbitration and award usually 
satisfies the burden resting upon him if he shows a valid 
submission and award by a fair preponderance of the evi¬ 
dence. 

It is sufficient, and necessary, that a party as¬ 
serting an arbitration and award prove the submis¬ 
sion, the requisite proceedings, and the award by a 
fair preponderance of the evidence.^5 

To show appointment of arbitrator or umpire. 
The mere fact that an award is signed by certain- 
persons is not sufficient evidence that they were 
selected to arbitrate the dispute.^^ It has been held 
that, where all the arbitrators affix their names to- 
the award by the umpire, a recital in the award 
stating the appointment of the umpire is sufficient 
proof thereof but where the award is signed 
by the umpire only, such a recital is no proof of the 

appointment, s 8 


Reasons 

Any construction which is given an 
award must rest on what is apparent 
on its face.—^Aldrich v. Jessiman, 8 
N.H. 616. 

75. Ga,—Johns v. Security Ins. Co.j 
(App.) 174 S.B. 216. 

Ill.—^Wechsler v. Gidwitz, 260 Ill.App. 
136. 

N.J.—Ceilings Carriage Co. v. Ger¬ 
man-American Ins. Co., 97 A. 726, 
86 N.J.Eq. 63. 

Utah.—Giannopulos v. Fappas, 15 P. 

<2d) 353, 80 Utah 442. 

Wis.—Putterman v. Schmidt, 245 N. 
W. 78, 209 Wis. 442—^Koepke v. E. 
Liethen Grain Co., 236 N.W. 544, 
205 Wis. 76. 

6 C.J. p 243 note 49. 

76. Bisnovich v. British American 
Assur. Co., 123 A. 339, 100 Conn. 
240—5 C.J. P 244 note 60. 

After filing award 
Admissions of an arbitrator, made 
after the filing of an award, are inad¬ 
missible in proceedings to set it 
aside.—^Bisnovich v. British American 
Assur. Co., 123 A. 339, 100 Conn. 240. 

77. Giannopulos v. Pappas, 16 P.(2d) 
353, 80 Utah 442—5 C.J. p 244 note 
51. 

78. Ellmaker v. Buckley, 16 Serg. & 
R. (Pa.) 72. 

78. Bisnovich v. British American 
Assur. Co., 123 A. 339, 100 Conn. 240 
—5 C.J. p 244 note 53. 

86. Central Union Stock Yards Co. 
V. Uvalde Asphalt Pav. Co., 87 A. 


235, 82 N.J.Eq. 246—6 C.J. P 244 
note 54. 

81. Spurck V. Crook, 19 IlL 416. 

82i. Tucker v. Page, 69 Ill. 179—^Den¬ 
man V. Bayless, 22 Ill. 300. 

83. Iowa.—Shulte v. Hennessy, 40 
Iowa 352. 

Mass.—^Huntsman v. Nichols, 116 
Mass. 521. 

In New York 

(1) The rule was formerly that an 
arbitrator could not testify that it 
was intended to reserve a matter for 
future determination.—^Barlow v. 
Todd, 3 Johns. 367, 2 Johns.Ch. 551. 

(2) However, the contrary rule 
was subsequently established.—^In re 
Williams, 4 Den. 194. 

84. Barrows v. Sweet, 9 N.B. 665, 143 
Mass. 316—5 C.J. p 244 note 57. 

85. Keiser v. Berks County, 97 A. 
1067, 253 Pa. 167. 

Evidence held sufficient 

(1) To prove agreement of arbitra¬ 
tion.—Thatcher Implement & Mercan¬ 
tile Co. V. Brubaker, 187 S.W. 117, 193 
Mo.App. 627. 

(2) To show arbitration between 
the parties while the action was 
pending.—Decker v. Ladish-Stoppen- 
back Co., 234 N.W. 356, 203 Wis. 285. 

(3) To support a finding of an 
agreement by defendant to submit 
the controversy to arbitration.—^Du¬ 
gan V. Phillips, 246 P. 666, 77 Cal.App. 
268. 

(4) To sustain a finding that an ar¬ 
bitration agreement, under which 
highway contractors were awarded: 
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an additional sum for extra work,, 
covered a portion of the highway to. 
be paid for by the county, as well as 
the portion to be paid for by the state 
under a separate contract, as respects- 
the rights of the contractors* sure¬ 
ties.—^^tna Casualty & Surety Co. v. 
American Surety Co. of New York, 
(C.C.A.W.Va.) 64 F.(2d) 577. 

(5) To sustain a finding that the 
arbitrators were impartial and not 
guilty of misconduct.—^Lampert Bros. 
Lumber Co. v. Jake Lamport Yards, 
224 N.W. 248, 176 Minn. 622. 

(6) To sustain a finding that ir¬ 
regularities in arbitration were waiv¬ 
ed by the parties.—^Lamport Bros. 
Lumber Co. v, Jake Lamport Yards, 
supra. 

(7) Where there wits satisfactory 
evidence that an agreement of sub¬ 
mission was signed, acknowledged, 
and certified according to the statute 
and had been lost, and proof of a copy 
thereof, or of its contents so full and 
complete as to be substantially a 
copy.—^Eaton v. Hall, 5 Mete. (Mass.)- 
287. 

Evidence held insufficient to show 
an agreement to accept an account¬ 
ant’s audit as final as an arbitration. 
—Johnstone v. John W. Butler, Inc., 
168 N.Y.S. 273, 102 Misc. 62. 

8a Pore V. Berry. 78 S.B. 706. 94 S. 

C. 71, Ann.Cas.l915A 955—Cothran. 

V. Knox, 13 S.C. 496. 

87. McDonald v. Arnout, 14 IlL 58— 

5 C.J. p 248 note 82. 
sa Elmendorf v. Harris, 23 Wend- 

(N.Y.) 628, 35 Am.D. 587. 
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To show notice. Evidence that, prior to making 
any investigation, the arbitrators asked instructions 
of a party who directed them to investigate the mat¬ 
ter and return their award, was held sufficient to 
justify a finding of due notice of the hearing.^^ 

To show presence of all arbitrators. A recital in 
an award that all of the arbitrators were present 
at the hearings is sufficient proof of such fact, al¬ 
though the award is not signed by all.^® 

Proof of proper majority award. An award 
which is executed by a majority of arbitrators is 
sufiScient proof of a proper majority award in case 


the arbitrators have been authorized to act by ma¬ 
jority.^ ^ ■ 

b. To Impeach Award 

A party seeking to impeach an award must prove h!s 
grounds by clear and convincing evidence. 

In order to justify the court in setting aside an 
award, the fraud or other ground of impeachment 
must ordinarily be made out by clear, strong, and 
convincing evidence.»2 Where, however, it is 
sought to have an award set aside for the exclu¬ 
sion of pertinent and material evidence, only a fair 
preponderance of the evidence is necessary to prove 
the fact of such exclusion.^^ 


IX. COSTS 


§ 133. In General 

Ordinarily the party In whose favor an award Is ren¬ 
dered is entited to neither the costs of the arbitration nor 
those of a pending suit which has been rubmitted unless 
such costs have been specifically awarded or agreed upon 
or included in the judgment on the award. 

Ordinarily the party in whose favor an award is 
rendered can recover neither the costs of an arbi¬ 
tration nor those of a pending suit submitted to 
arbitration if there has been no specific award of 
costs or they have not been included in a judgment 
rendered on the award but a party who has 
specifically agreed to pay the costs and expenses 
may always be held liable therefor,®^ and so may a 
party against whom the costs have been awarded by 
a judgment setting the award aside.^® 

Statutory provisions for costs on an appeal from 
an award may entitle a party who is successful on 
appeal to recover costs which he paid under the 
award against him in order to be entitled to ap¬ 
peal.®'^ 

§ 134. What Law Governs 

The law of the place of submission and arbitration 


governs the question as to whether arbitrators are au¬ 
thorized to award costs. 

The question as to whether arbitrators are au¬ 
thorized to award as to the costs depends upon the 
law of the place of submission and arbitration; and, 
when the law of such place authorizes an award as 
to costs, the award may be enforced in another ju¬ 
risdiction in which an award as to costs is imau- 
thorized.^^ 

§ 135. Authority to Allow 

Arbitrators ordinarily nave authority to allow costs 
only where such power has been expressly or impliedly 
conferred upon them, but a court having Jurisdiction of 
the cause and authority to render judgment on the award 
may include the court costs in the judgment. 

As will be noted from §§ 136-137 infra, arbitra¬ 
tors ordinarily have the authority to award costs 
only where such power has been either expressly 
or impliedly conferred upon them. The court costs 
may be included in a judgment, entered upon the 
award after having been taxed by the court, in a 
case where the court still retains jurisdiction of the 


na. Donnell v. Lee, 68 Mo.App. 288. 

SO. Me.—Thompson v. Mitchell, 35 
Me. 281. 

Mass.—Sperry v. Ricker, 4 Allen 17. 

5 C.J. p 241 note 23. 

Recitals in award as proof of facts 
recited grenerally see supra § 74. 

9X. O’Neill V. Clark, 78 N.W. 256, 57 
Neb. 760—5 C.J. p 100 note 92. 

92. Iowa.—^Ames Canning Co. v. Dex¬ 
ter Seed Co., 190 N.W. 167, 195 Iowa 
1285. 

Or.—Jacob v. Pacific Export Lumber 
Co., 237 P. 848, 136 Or. 622. 

Pa.—Happen v. Thomas, 5 Pa.Dist. 

. 182. 


Wis.—^Koepke v. B. Liethen Grain Co., 
236 N.W. 544, 205 Wis. 75. 

5 C.J. p 124 note 78, p 247 note 78. 
Evidence held insufficient 

(1) To show that the arbitrators 
were dishonest, prejudiced, or unfair. 
—^Adams v. Tri-City Amusement Co., 
98 S.E. 647, 124 Va. 473. 

(2) To prove due revocation of 
submission.—Hano v. Isaac H. 
Blanchard Co., 199 N.T.S. 227. 

(3) To show that the arbitrators 
showed partiality or exceeded their 
powers in construing the charter 
party.—^The Hartbridge, (C.C.A.N.Y.) 
62 P.(2d) 72, certiorari denied Mun¬ 
son Steamship Line v. North of 
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England Steamship Co., 53 S.Ct. 320, 
288 U.S. 601, 77 L.Ed. 977. 

93. Mosness v. German-American 
Ins. Co., 52 N.W. 932, 50 Minn. 341— 
5 C.J. p 247 note 79. 

94. Chapin v. Boody, 25 N.H. 285—5 
C.J. p 178 note 68. 

95. Texas Steel Co. v. Texas & P. 
Ry. Co., (Tex.Civ.App.) 62 S.W.(2d) 
670. 

96. Shaw V. Gwin, (La.App.) 154 So. 
392. 

97. Commonwealth v. Shannon, 13 
Serg. & R.(Pa.) 109. 

96. Shirley y, Shattucki 4 Cush. 
(Mass.) 470. 
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cause submitted to arbitration and has authority to 
enter judgment on the award.9® 

§ 136. ■ ' Costs of Arbitration 

Arbitrators can ordinarily award the costs and ex¬ 
penses of the arbitration proceedings only where such 
power has been expressly conferred upon them by the 
submission or statute; but there are many cases which 
hold that the power to award the fees and expenses of the 
arbitrators themselves Is to be implied from the fact of 
the submission. 

Arbitrators have the authority to award che costs 
and expenses of the arbitration where such power 
has been expressly conferred upon them by the sub¬ 
mission 1 or the terms of the statutes under which 
the arbitration is had.2 Submission of provisions of 
this character are, however, subject to the implied 
condition that the arbitrators shall not charge un¬ 
reasonably and the statutes apply only to sub¬ 
missions in compliance with the statutes, and not 
to a submission as at common law,^ and do not as 
a matter of course entitle the party in whose favor 
the award is rendered to costs.5 

In the absence of a special provision therefor, the 
arbitrators have no authority to award that one 
party shall pay the expenses incurred by the other 
party by reason of the arbitration proceedings, for 
such power is not to be implied.® Likewise, accord¬ 
ing to a number of cases, the arbitrators have no 
authority to determine the amount of their compen¬ 
sation and to direct the manner of payment and 
the party liable therefor, unless the power has been 


expressly conferred by the parties or by the statute 
under which the arbitration proceeds;7 and the 
implied authority to determine and award the costs 
of a cause submitted does not, in these jurisdictions, 
extend to the fees and expenses of the arbitrators, 
or to other costs of the arbitration.® A great many 
other cases, however, have taken a contrary view 
and hold that the authority to award the compen¬ 
sation and expenses of the arbitrators is, neces¬ 
sarily, incident to, and should be implied from, the 
general authority finally to determine the matters 
expressly submitted.® 

C 137. —— Costs of Proceedings in Court 

The court costs Inttjrred in a pending cause subse¬ 
quently submitted to arbitration may be determined and 
awarded by the arbitrators without special authorization 
for such authority is implied from the power finally to 
determine the cause. 

The costs of a cause pending in court, which has 
been withdrawn and submitted to the final deter¬ 
mination of arbitrators, as distinguished from the 
costs of arbitration, may be determined and award¬ 
ed by the arbitrators without a special authoriza¬ 
tion therefor, because such authority is necessarily 
consequent on the authority conferred of finally de¬ 
termining the cause.^® However, arbitrators to 
whom a matter in dispute and also all accounts out¬ 
standing between parties have been submitted have 
no authority to award concerning the costs of a 
criminal prosecution instituted by one of the parties 
against the other, and growing out of the matter 
in dispute.i^ 


9S, Bond V. Fay, 1 Allen (Mass.) 212 
—5 C.J. p 178 note 59. 

1. Tri-State Transp. Co. v. Stearns 
Bros., 143 S.B. 473, 195 N.C. 720—5 
C.J. p 175 note 2.0 [b], p 176 note 25. 

Sabmission of ‘'all matters involved” 
A submission of ”all matters in-- 
volved” is broad enough to give the 
arbitrators the power to award the 
costs and fees of the arbitration, and 
they exercise this power by giving 
an award for a specified sum “togeth¬ 
er with the costs of this action."— 
Tri-State Transp. Co. v. Steams Bros., 
143 S.B. 473, 195 N.C. 720—6 C.J. p 
176 note 25 [a]. 

2. Republic Iron & Steel Co. y. Nor¬ 
ris, 104 S.E. 921, 25 Ga.App. 809— 
6 C.J. p 176 notes 27, 28. 

a Kelly V. Lynchburg, etc., R. Co., 
15 S.B. 200. 110 N.C. 431, 16 L.II.A 
514. 

a Republic Iron & Steel Co. v. Nor¬ 
ris, 104 S.E. 921, 26 Ga.App. 809—5 
C.J. p 176 note 29. 

a Bond V. Pay, 1 Allen (Mass.) 212. 
a Republic Iron & Steel Co. v. Nor¬ 


ris, 104 S.B. 921, 25 Ga.App. 809— 
5 C.J. p 175 notes 18, 19. 

7. James v. Southern Lumber Co., 26 
N.E. 995, 153 Mass. 361—5 C.J. p 
175 note 20. 

X 2 L North Carolina 

(1) It has been held that it is not 
within the scope of the arbitrators* 
powers to award compensation to 
themselves when the terms of the 
submission do not provide therefor. 
—Stevens v. Brown, 82 N.C. 460— 
Griffin v. Hadley, 63 N.C. 82. 

(2) It has been said, however, that 
one distinction between the powers 
of freeholders reporting under the 
Processioning Act and arbitrators is 
that arbitrators have an implied au¬ 
thority to adjudicate concerning the 
costs of the cause.—Oakley v. Ander¬ 
son, 93 N.C. 108. 

a Vose V. How, 13 Mete. (Mass.) 243 
—6 C.J. p 176 note 22. 

9. Young V. Shoofe 4 Rawle 299— 
Hewitt V. Furman, 16 Serg. & R. 
(Pa.) 135—5 C.J. P 176 note 23. 
“Such an-eluthority necessarily fol¬ 
lows from the employment of the ar¬ 
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bitrators, and it Involves, where the 
submission is a general one, the right 
to impose the fees and expenses in 
the proceeding upon one, or both, par¬ 
ties. The agreement of employment 
gave them the legal right to recover 
them and, necessarily, to decide as 
to who should pay them,”—New York 
Lumber, etc., Co. v. Schnleder, 24 N.R 
4, 119 N.Y. 475, 482. 

Zn Indiana 

(1) An award Including the costs 
of the arbitration proceedings has 
been upheld without reference to the 
statute authorizing such an award.— 
Bird V. Rough, 88 Ind. 47. 

(2) In an early case allowing such 
costs to stana because authorized by 
statute, however, it was said that the 
view that arbitrators can award the 
costs of the arbitration, although not 
expressly authorized to do so, is be¬ 
lieved to be incorrect.—^Dickerson v. 
Tyner, 4 Blackf.dnd.) 253. 

10. Bird V. Routh, 88 Ind. 47—5 C.J. 

p 176 note 36. 

11. Harrington v. Brown. 9 Allen 

(Mass.) 679—5 C.J. p 177 note 37. 
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§ 138. Exercise of Authority 

Unless such supervisory power has been granted by 
statute, the courts will not seek to control or review the 
♦xercise of arbitrators* powers in awarding costs. 

An award of costs which has been confided to the 
discretion of the arbitrators will not be reviewed 
by the court upon the merits of the award or the 
propriety of the allowance of particular items which 
were within their authority,12 unless supervisory 
power has been vested in the court by statute.12 
This is true although the party in whose favor the 
award is made is required to pay the costs.i^ 

§ 139. - Under Terms of Submission 

Restrictions in the submission on their power to 
award costs must be observed by the arbitrators. 

Restrictions in the terms of the submission, upon 
the power of arbitrators to award costs must be ob- 

served.i5 

§ 140. - Under Special Statutory Provi¬ 

sions 

In statutory arbitrations where the power to award 
costs is derived from statute the arbitrators may usually 
award for only such costs as the statute allows, and all 
provisions as to the manner of making or returning the 
award must be substantially followed. 

In arbitration proceedings under a statute only 
such costs as the statute allows may be awarded,i® 
and provisions of the statute under which arbitra¬ 
tors proceed as to the manner of making and re¬ 
turning an award of costs must substantially be 
followed, or the award as to costs is of no avail.i7 
However, fees or expenses not made costs by a 
statute under which the arbitration proceedings are 
had may be made costs by agreement of the par- 
ties.is 

I 141. — Fixing Amount 

An award of costs should ordinarily specify or fix 
the sum awarded, but a failure to do so is not necessarily 
fatal if the award prescribes a method for determining the 
sum or It can be readily ascertained from the records of 
a court; and an award in a gross sum Is sufficient if 
there is no specific requirement that the costs be item¬ 
ized. 


An award of costs, in an arbitration at common 
law, in favor of one of the parties, which does 
not specify the sum awarded nor prescribe a mode 
by which the amount may be ascertained with cer¬ 
tainty by a simple calculation, is void for uncer¬ 
tainty, because, in such case, there is no person au¬ 
thorized to tax the costs.i2 However, an award 
of costs in an arbitration of matters involved in a 
pending suit may be made in general terms without 
fixing the amount awarded as to such items of costs 
as are of record in court, and the fixing of the 
amount may be referred, by the arbitrators, to the 
clerk of court or other proper taxing officer.20 It 
is not essential that the fixing of the amount be 
expressly referrec by the award to any officer of 
the court for taxation, for, in the absence of such 
a reference in a general award of the costs in the 
case, the court will order the proper officer to tax 
the amount.2i An award of '^taxable costs” has 
been held sufficiently certain where the statute pre¬ 
scribes what items constitute what are called tax¬ 
able costs in any given cause .22 

Itemization, In the absence of a provision in 
the submission, or. in a statute under which the ar¬ 
bitration proceeds, requiring a statement of the 
items of costs, an award of costs in a gross sum 
is prxma facie sufficient.23 

§ 142. Unauthorized or Invalid Allowance 

a. In general 

b. Objections and waiver 

a. In General 

An unauthorized or Invalid award of costs affects the 
validity or enforceability of the main award only where 
:he two parts are Indivisible and Incapable of severance. 

In accordance with the general rules as to the 
effect of partial invalidity in an award (see supra 
§ 89), when an award of costs is so made that 
it may be separated from the principal award with¬ 
out leaving the latter uncertain in amount or as 
to its requirements, the fact that the cost award is 
invalid because imauthorized or uncertain does not 
affect the validity of the principal award, or its en¬ 
forcement according to its terms.24 If, however, an 


12. Little Sioux Dist. Tp, v. Little 
Sioux Independent List., 14 N.W*. 
201, 60 Iowa 141—5 C.J. p 177 note 
39 . 

13L Janies v. Southern Lumber Co., 
26 N.B. 995, 163 Mass. 361. 

14. Nelson v. Andrews, 2 Mass. 164— 
6 C.J. p 177 note 41. 

iSi Cones v. Vanosdol, 4 Ind. 248—5 
C.J. P 177 note 42. 

la. Lindenburger v. Unruh, 1 Browne 
(Pa.) 194—5 C.J. p 177 note 44. , 


17. Estep V. Larsh, 16 Ind. 82—5 C. 
J. p 177 note 45, 

18. Schneider v. New York, etc., Gas, 
eta, € 0 ., 98 Pa. 470. 

18. Shurtleff v. Parker, 138 Mass. 86 
—5 C.J. o 178 note 60. 

20. Md.—Garitee v. Carter, 16 Md. 
309. 

Mass.—^Loud v. Hobart, 2 Cush. 325. 
5 C.J. p 178 note 63. 

21. Landreth v. Bass, 12 Iowa 606— 
5 C.J. p 178 note 55. 
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22. Wright v. Smith, 19 Vt. 110—5 C. 
J. p 178 notes 65 [a], 66. 

23. Thoreau r. Pallies, 5 Allen 
(Mass.) 354—Tallman v. Tallman, 
5 Cush.(Mass.) 325—5 C.J. p 177 
note 48. 

24. Warner v. Collins, 135 Mass. 26 
—5 C.J. p 178 note 61. 

failure to fix amoxuLt of costa 
Notwithstanding a noncompliance 
with the requirement of the submis¬ 
sion as to fixing the amount of costs. 
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invalid cost award has been included in the prin¬ 
cipal award without showing the amount of the 
items of cost with reasonable certainty, the amount 
of the principal award is left uncertain and can¬ 
not therefore have any validity*^® 

b. Objections and Waiver 

A party not injured by an unauthorized award of costs 
cannot object thereto; and an injured party may waive 
his objection. 


Objection cannot be taken to an award by the 
losing party because of an unauthorized award of 
costs against the other party,26 and failure of a 
complaining party to object to an unauthorized 
award of costs against him until after the entry 
of judgment upon the award constitutes a waiver 
of the want of authority which will preclude him 
from thereafter having relief on that ground.27 


X. ARBITRATION BONDS AND NOTES 


§ 143. Bonds in General 

Although a bond for performance is not indispensable 
to a valid arbitration, such bonds are often used because 
authorized by statute or In connection with common-law 
arbitrations out of court in order to avoid the necessity 
for an action on the award. 

Although an arbitration bond is not indispensable 
to a valid arbitration,28 such bonds, conditioned for 
the submission to arbitration and for the perform¬ 
ance of the award, may be given because author¬ 
ized by the various arbitration statutes, or in con¬ 
nection with a common-law arbitration out of court 
to avoid the necessity for an action on the award.29 

§ 144. Construction 

Arbitration bonds will be construed In accordance with 
the rules of construction applicable to other bonds. 

The general rules of construction stated in Bonds 
§§ 38-43 [9 C.J. p 31 note 31-p 47 note SS], are 
applicable to arbitration bonds.20 

Where the condition of the bond merely recites 
a submission to arbitration, this implies that the 
obligors will perform the award, and the failure to 
perform the award is a breach of the bond^i Also, 
an obligation to pay or perform the award has been 
held created by a stipulation to ‘^submit, and stand 
to, and abide’^ the award, 22 or to "abide by’' the 
award,22 or a stipulation that the award "shall be 
binding.” 24 Qn a submission of the location of a 
boundary between adjoining landowners, it was 
held, however, that a stipulation in the bond "to 
abide by” the award meant merely that the par¬ 


ties would "await the award without revoking the 
submission,” and did not render a refusal to rec¬ 
ognize the boundary fixed and a trespass beyond 
such line a breach of the bond.25 

If the bond requires that the party shall "abide 
by and fulfil his said agreement in having and 
perfecting” the arbitration, there is a breach if 
he hinders the arbitrators from making an award.26 

The penalty fixed by an arbitration bond places 
no limitation on the power of the arbitrators with 
respect to the amount of the award; 27 and the 
fact that the penal part of the bond acknowledges 
the sum to be payable within a certain time does 
not require the award to be made within such 
time, when no time is specified in the condition of 
the bond for the making of the award, and recovery 
may be had on the bond for nonperformance of an 
award made after the time first stated.28 

§ 145. Liabilities on Bond 

The liability on an arbitration bond Is to be deter¬ 
mined from the bond Itself, and the mere fact that there 
is a valid award which has not been performed does not 
establish the existence of liability on the bond. 

Liability can be imposed under an arbitration 
bond only in accordance with the terms of the 
bond itself, and the mere fact that there is a valid 
award which has hot been performed does not of 
itself establish liability on the bond.22 The fact 
that the surety did not understand the real purport 
of the bond, or that he may have been misled by 
the belief of the principal as to certain things, does 


the party in whose favor the award 
is rendered may waive his right to 
costs and enforce the balance of the 
award.—^Billington v. Sprague, 22 Me. 
34—Rixford v, Nye, 20 Vt. 132—5 C. 
J. p 177 note 49. 

25. Walker v. Merrill, 13 Me. 173—5 
C.J. p 179 note 62. 

26. Gudgell V. Pettigrew, 26 Ill. 305. 

27. Ill.—Darst v. Collier, 86 IlL 96. 
Pa.—Post V. Sweet, 8 Serg. & R. 391. 
6 C.J. p 179 note 64, 

6 C.J.S.-19 


28. Dickie Mfg. Co. v. Sound Con¬ 
struction & Engineering Co., 159 P. 
129, 92 Wash. 316. 

29. Pass V. Critcher, 17 S.E. 9, 112 
N,C. 405—5 C.J. p 248 note 85, 

30. Greenwood Assoc, v. Sullivan, 32 
S.C.L. 450—5 C.J. p 248 note 86. 

31. Bundy v. Sabin, 1 Root (Conn.) 
411. 

32. Washburne v. Lufkin, 4 Minn. 
466—5 C.J. p 248 note 88. 
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33. Pass V. Critcher, 17 S.E. 9, 112 
N.C. 405—5 C.J. p 248 note 89. 

34. Kesler v. Kerns, 50 N.C. 191— 
5 C.J. p 249 note 90. 

35. Marshall v. Reed, 48 N.H. 36— 

5 C.J. p 248 note 87. 

36. Quimby v. Melvin, 28 N.H. 250. 

37. Ex p. Wallis, 7 Cow.(N.T.) 522. 

38. Armstrong v, Robinson, 5 Gill 

6 J.(Md.) 412. 

39. Brookins v. Shumway, 18 Wis. 
98. 
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not relieve him from liability on account of the re¬ 
fusal of the principal to abide by the award.*® 

§ 146. —— Effect of Alteration of Submis¬ 
sion 

Unless the change Is so made as to be effective as a 
valid modification of the bond Itself, an alteration of the 
submission with reference to which an arbitration bond 
was made ordinarily releases the parties from liability on 
the bond. 

The liability on the arbitration bond is with re¬ 
gard to the submission and award therein referred 
to, and usually, if such submission is subsequently 
altered, no liability to perform the award rendered 
imder the altered submission attaches.^i This rule 
has been applied where the original submission was 
changed by enlarging the time for making the 
award,^2 and where a change was made with re¬ 
gard to the number of arbitrators.^^ 

If, however, the enlargement of the time for the 
rendition of the award is made by a deed referring 
to the bond or by an indorsement under seal on the 
bond signed by the parties, it may be treated as a 
mere modification of the bond with regard to the 
condition, so that the bond will continue as a valid 
security for the performance of the award ren¬ 
dered within the enlarged time;^^ and the same 
has been held true where the alteration of the 
submission was in the appointment of an umpire 
after the arbitrators had disagreed.'*^ if^ however, 
an agreement to extend the time is signed by one 
party only, no recovery can be had on the bond 
for nonperformance of the award.^® 

§ 147. Defenses 

A sum certain may be set off In an action on an arbi¬ 
tration bond. 

Set-off of a sum certain may be pleaded to an 
action of debt on a submission bond assigning as a 
breach nonpayment of a sum certain awarded plain- 
tiff.47 

§ 148. Actions 

a. In general 

b. Time to sue 

c. Pleadings 


a. In General 

Where a bond has been given to secure payment of an 
award the successful party may, if the award remains un¬ 
satisfied, bring a proper action on the bond, although he 
has other remedies available by way of an action on the 
award or a motion for entry of Judgment In the court to 
which the award is returned. 

Under the common law, where a bond has been 
given to secure the performance of an award, the 
successful party has an election to sue either on 
the award or the bond (see supra § 124 a), and it 
has been held that an action lies on the bond, al¬ 
though the statutes provide a remedy for the en¬ 
forcement of the award by the summary entry of 
judgment.'^s However, the recovery of a judgment 
on the award and its satisfaction is, of course, a 
bar to any action on the bond.^^ 

An action of debt lies to recover the penalty for 
the nonperformannce of the award,50 and it has 
been held that, where the bond contains a stipula¬ 
tion that in case the award was not performed 
judgment for the penalty might forthwith be en¬ 
tered up in a designated court, the prevailing party 
is entitled to perfect judgment immediately after 
the award without a special motion to the court.^^ 

b. Time to Sue 

Action may be brought on an arbitration bond as soon 
as the award has become effective and subject to per¬ 
formance. 

Where an award is made for a sum of money 
unconditionally, the party becomes liable to pay 
upon publication of the award, according to its 
terms, without any demand (see supra § 118), and 
an action on the bond may be brought immediately.^^ 

c. Pleadings 

(1) Of plaintiff 

(2) Of defendant 

(1) Of Plaintiff 

The plaintiff’s declaration, complaint, or petition In 
an action on an arbitration bond should clearly and dis¬ 
tinctly set forth all the material facts constituting the 
plaintiff’s cause of action; and a replication which de¬ 
parts from the allegations of the initial pleading is bad. 

Plaintiff's declaration, complaint, or petition in 
an action on an arbitration bond, as in actions on 


40. Wallace v. Wilder, (C.C.Mass.) IS 
F. 707. 

41. N.H.—George v. Farr, 40 N.H. 
171. 

N.Y.—^Bullock V. Koon, 4 Wend. 531. 
5 C.J. p 249 note 92. 

42. Franklin Min. Co. v. Pratt 101 
Mass. 359—5 C.J. p 249 notes 92 
[a], 93. 

43. George v. Parr, 46 N.H. 171. 


44. Springer v, Spooner, 6 Blackf. 
(Ind.) 546—5 CJ. p 249 note 95. 

45. Price V. Kyle, 9 Gratt(50 Va.) 
247. 

46. Peters v. Johnson, 3 Harr. & J. 
(Md.) 291—5 C.J. p 249 note 96 [b]. 

47. Burgess v. Tucker, 6 Johns. (N. 
T.) 105—5 C.J. p 252 note 38. 

4& Coats V. Kiger, 14 Ind. 179. 
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49. Nolte V. Lowe, 18 111. 437—5 C. 
J. p 250 note 98. 

50. Ind.—^Titus v. Scantling, 8 

Blackf. 372, 4 Blackf. 89. 

Ky.—Shockey v. Glasford, 6 Dana 9. 
N.C.—Thompson v. Childs, 29 N.C. 
435 

51. Hughes V. Bywater, 4 Hill (N. 
T.) 651. 

152. Plummer y. Morrill, 48 Me. 184. 
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other bonds as discussed in the title Bonds § 108 [9 
C.J. p 92 note 64-p 92 note 67], should clearly and 
distinctly allege or show all the material facts con¬ 
stituting plaintiff^s cause of action.53 It is in gen¬ 
eral sufficient to allege the differences agreed to be 
arbitrated as recited in the conditions of the bond, 
the submission, the bond, that the arbitrators, in 
pursuance of such submission, made out and pub¬ 
lished their award, setting it out, and that defend¬ 
ant on request refused to abide by and perform it.54 
It is not necessary to aver that defendant had no¬ 
tice of the award, unless such notice is expressly 
required by the terms of the condition; 55 but where 
the submission is under a statute, it has been held 
necessary to allege that the award was confirmed 
by the proper court.55 

Assignment of breaches. A breach of the bond 
must of course be shown with certainty, whether 
such breach is made to appear in the declaration 
or in the replication; 57 and failure to assign a 
breach is a ground for arrest of a verdict in plain¬ 
tiff's favor.58 If the declaration sets out the bond 
with condition and the award and assigns a single 
breach, and the plea answers such breach, a repli¬ 
cation assigning a different breach is bad on the 
ground of departure.53 

Setting out award. Ordinarily the whole award 
must be set out either in the declaration or replica¬ 
tion, and not, as in actions on the award, the part 
merely upon which plaintiff relies. 50 Still, even 
in an action on the bond, it is not necessary to set 
out the award in hasc verba,5i and it has been held 
that any part of the award which is void and im¬ 
material, and which does not render the award 
invalid in toto, need not be set out.52 

(2) Of Defendant 

The defendant in an action on an arbitration bond 


may and should by proper plea or answer either deny 
ailegations of the declaration or complaint or set u 
special defense; and if a special defense is set up 
defendant Is ordinarily restricted to the precise def< 
thus pleaded. 

In an action on an arbitration bond defend 
may and should either deny the allegation of ph 
tiff's pleading or affirmatively set up some spe 
defense.53 If a plea of denial is used, it must 
as broad as the allegations of the declaration.5^ 

Where an award was in fact made and its 
validity does not appear on the face of the recc 
extrinsic matters rendering the award invalid she 
usually be set up by special plea.55 

No award. In an action on a bond conditio: 
for the performance of an award to be rendere 
plea of no award is proper.®® Under such a p 
defendant is, as a general rule, restricted to 
defense that no award was in fact rendered, so t 
where the replication sets out an award good on 
face, a rejoinder setting up extrinsic facts rend 
ing the award invalid is bad as a departure 
However, after a plea of no award and a repli 
tion setting out an award and alleging a breach 
rejoinder setting up the revocation of the subn 
sion before the award was made has been h 
not to be a departure.®® 

It is not necessary, in an action on an arbitrat 
bond, that a plea in bar admitting the execut 
of a bond, but denying that an award had h 
made, should be verified by affidavit, because 
award is not the foundation of, but merely the 
ducement to, the action.®® 

Noncompliance of bond with statute. A plea 
an action on an arbitration bond, alleging the be 
to be void by the statute of another state wh< 
executed, is good, but the statute should be specia 
pleaded.*^® 


53. Dodge V. McKay, 4 Ala. 346— 

5 C.J. p 250 note 6. 

54. Stearns v. Cope, 109 HI. 340— 

6 C.J. p 250 notes 6, 8. 

Variance between bond and award 

Variance between the date of the 
bond declared on and that recited in 
the award is not fatal if they agree 
in every other particular; that is to 
say, if the bond declared on have the 
month blank, and the award recites 
the month, it will not be fatal if the 
bonds agree in other respects.—^Ross 
V. Overton, 3 Call (7 Va.) 309, 2 Am. 
D. 52—5 C.J. p 260 note 8 [g]. 

55. Hobart v. Hilliard, 11 Pick. 
(Mass.) 143. 

65. Bash v. Van Osdol, 76 Ind. 186, 
191—^Healy v. Isaacs* 7^ Ind. 226 ^ 


—Shroyer v. Bash, 67 Ind. 349—5 
C.J. p 251 note 13. 

57. Dale v. Dean, 16 Conn. 679—5 C. 
J. p 251 note 15 [a]. 

5S. Green v. Bailey, 5 Munf.(19 Va.) 
206. 

59. Stiers v. Henries, 8 N.J.Daw 364. 

60. N.T.—Diblee v. Best, 11 Johns. 
103. 

Va.—^Byars v. Thompson, 12 Leigh 
(39 Va.) 650, 37 Am.D. 680. 

5 C.J, p 251 note 9. 

61. N.T.—^Diblee v. Best, 11 Johns. 
(N.T.) 103. 

Va.—^Macon.v. Crump, 1 Call (5 Va.) 
675. 

5 C.J. p 251 note 11. 

62. Diblee v. Best, 11 Johns. (N.T.) 
103—6 C.J. p 251 note 12* 
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63L Wooden v. Little, 14 S.C.L. 4 

64. Chadsey v. Brooks, 7 Ill. 37< 
6 C.J. p 251 note 22. 

65. Harker v. Hough, 7 N.J.Law ^ 
—5 C.J. p 252 note 32. 

66k Stiers v. Henries, 8 N.J.Law 3 
—5 C.J. p 251 note 23. 

67. N.J.—^Richards v. Drinker, 6 
J.Law 307. 

N.T.—^Perkins v. Wing, 10 Johns. ] 
—^Barlow v. Todd, 3 Johns. 367 

5 C.J. p 261 note 24 

63. Allen V. Watson, 16 Johns. I 
T.) 205. 

69. Titus V. Scantling, 3 Blac 
(Ind.) 372—5 C.J. p 252 note 33 

76. Titus Y. Scantling, supra—^5 C 
p 252 note 28. 



§ 148 


ABBITBATION AND AWABD—ABBOB 


6 C.J.l 


Performance. Although a plea of performance is 
proper, it does not enable defendant to raise any 
issue as to the sufficiency or validity of the award 
or bondJi Under such a plea defendant cannot 
show that there are no obligations on the face of 
the bond that he should perform the award, or that 
the award was so uncertain as to create no duty to 
be performed by him ;*^2 and it seems that, after 
a plea of performance, defendant cannot, after a 
replication setting up an award for money and de¬ 
nying its payment, by rejoinder show the invalidity 
of the awardJ^ Likewise, when the award is set 
out by plaintiff in his replication, and defendant re¬ 
joins performance, it is too late thereafter to take 
advantage of a variance that the award set out does 
not appear to have been made by the arbitrators 
named in the bond."^^ 


§ 149. Amount Recoverable 

The amount of the award, if not greater than tl 
penalty of the bond, is the measure of plaintiff's recovei 
in an action on the bond. 

In an action on a bond conditioned in a certa: 
sum to perform an award the amount designated I 
the award, if not in excess of the penalty of ti 
bond, is the limit of recovery^® Plaintiff cannc 
in an action on the bond, recover his attorney’s fe^ 
in a prior action on the award or in defending oth^ 
actions brought on matters included in the award. 

§ ISO. Notes 

A note given in consideration of a submission to art 
tratlon is vaiid. 

A submission to arbitration is a good consider 
tion for an arbitration note, and such a note 
valid.'^'? 


AEBITRATOR. See Arbitration and Award § 40. 

AEBITEIO. In Spanish law, the judge^s discretion 
to determine res novae, that is, questions not covered 
by existing laws.^ 

ARBITRIO DOMm BBS .2ISTIMARI DEBET.2 

ABBITBIOS. In Spanish law the taxes which, in 
default of proprios, a town imposes with competent 
authority upon certain articles of merchandise. The 
word is also used in a general sense as meaning the 
resources of the towns, and includes their privileges 
in the royal lands as well as the taxes.^ 

ABBITBIUM. The decision of an arbiter, or arbitra¬ 


tor; an award; a judgment.^ 

Arbitriumsolutum. Free will;5 unrestrained jud, 
ment; independent decision.® 

ARBITRIUM EST JUDICIUM.7 

ARBITRIUM EST JUDICIUM BONI VIRI, S! 
CUNDUM .^QUUM ET BONUM.® 

ARBITRO. In Spanish law ^'arbitrator.^^® 

ArBOLBS. Spanish, literally ^'Trees.”^® 

ARBOR. Latin, a tree; a plant, something larg 
than an herb; a general term including vines, osiei 
and even reeds.^^ 


71. Kesler v. Kcms, 50 N.C. 191—5 
C.J. p 252 3iote 30. 

72. Kesler v. Kerns, supra—5 C.J. 
p 252 note 30. 

73. Wooden v. I^ittle, 14 S.C.L. 497 
—5 C.J. p 252 note 31. 

74. Gardener v. Oden, 24 Miss, 382. 

75. Stewart v. Grier, 32 A. 328, 12 
Del. 378—5 C.J. p 250 note 4. 

76. Miller v. Hays, 26 Ind. 380. 

77. Downing v. Lee, 73 S.W. 721, 98 
Mo.App. 604—5 C.J. p 252 note 89. 

1. Escriche Diccionario, citing Par- 
tidas II tit IX ley 7, and Partidas 
II tit XXVII ley 10. 

2. A maxim meaning, **A matter 
ought to be valued or estimated ac¬ 
cording to the judgment or award of 
the lord.’"—Adams Gloss., citing 4 
Coke Inst p 274. 

Another translation 

''The price of a thing ought to be 


fixed by its owner.”—^Morgan Leg. 
Max. 

3. Sheldon v. Milmo, 36 S.W. 413, 90 
Tex. 1, 15, citing Escriche Dic¬ 
cionario. 

“Proprios’’ and “arbitrios” 

As indicating the sources of reve¬ 
nue of a municipality the words “pro¬ 
prios” and “arbitrios” are usually 
found linked together and when so 
connected they are sometimes used 
as meaning “ways and means.”—Shel¬ 
don V. Milmo, 36 S.W. 418, 90 Tex. 1, 
15. 

4. Black L.D. 

5. Adams Gloss., citing Bacon Max. 
in Reg. p 5. 

6. Adams Gloss., citing 4 Broom & 
H.Comm. p 29. 

7. A maxim meaning “An award is 
a judgment.”—Peloubet Leg.Max. 

8. A maxim meaning “An award is 
the judgment of a good man, accord¬ 
ing to equity and virtue.”—^Burrill L. 

oao 


D., citing Berry v. Perry, 8 Buis 
62, 64, 81 Reprint 54. 

9. Escriche Diccionario. See al 
Arbitraje ante, and generally Arbiti 
tion and Award § 40. 

10. Escriche Diccionario. See al 
Tree [63 C.J. p 852]. 

11. Black L.D. 

Arbor civilis—a genealogical tree. 
Black L.D. 

Arbor consanguinitatis— o, tab 
formed in the shape of a tree, sho 
ing the genealogy of a family.—^Bla 
L.D. 

Arbor finalis—^in old English law 
boundary tree; a tree used for ms 
ing a boundary line.—^Black L.D. 

Arbor terminalis—terminal 

boundary tree.—^Adams Gloss. 

Arbores subterraneae — literal 
trees under the earth, or unc 
ground; hence, “mines, because tt 
as trees have great branches a 
small boughs and twigs, so have th 
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AEBOR-ABGEBISEOP 


In a derived sense, the mast of a ship.^^ 

In a technological sense, ^^arbor” denotes the core 
consisting of an iron pipe over which is spread a thin 
coating of damp sand and which is inserted in the 
mold used in casting iron pipe.i^ 

AUBOR, DUM OBESCIT; LIGNUM, DITM CRES- 
CERE NESCIT.14 

ARBRES COUPES ET IIO>ORTES. Law French, 
trees cut and carried away.15 

ARC A. Latin, in the civil law, a chest or coffer; a 
place for keeping money.i^ 

ARCADE. Properly a series of arches supported on 
piers or pillars. Specifically, a long arched passage¬ 
way; a covered avenue, especially one that is lined 
with shops.17 

Penny arcade, A place where a number of ma¬ 
chines are kept for profit, each of which by a me¬ 
chanical arrangement, exhibits pictures to a person 
who drops a penny into a slot.^s 

ARCANA IMPERII. State secrets.i^ 


ARCARIUS. In Civil and old English law, a treas¬ 
urer; a keeper of public money .20 

ARCE[. A structure built of separate and inelas¬ 
tic blocks, which are assembled on a curved line in 
such a way that their position is retained when the 
structure is supported extraneously only at its two 
extremities; also any curvature in the form of an 
arch, as, the arch of an eyebrow, of the foot, etc.^i 
When applied to footwear, the word has been held 
to carry with it a direct suggestion relating to a 
portion of the human foot.^^ 

Phrases: “Arch-D-Fend-R,’^23 «Areh Ease,”24 

^^arch masonry,’’25 «Areh Preserver,” “Arch Protec¬ 
tor,” or “Arch Saver,”26 and “ends of the areh.”27 

ARCHAIONOMIA. A collection of Saxon laws, 
published during the reign of Queen Elizabeth, in 
the Saxon language, with a Latin version by Lam- 
bard.2S 

ARCHBISHOP. In English ecclesiastical law the 
chief of the clergy in his province, having supreme 
power under the king or queen in all ecclesiastical 
eauses.29 In the United States, it has been held that 


In their region greater and smaller 
veins.”—^Adams Gloss. 

12. Black L.D. 

13. Black L.D., citing Casey-Hedges 

Co. V. Gates, 201 S.W. 760, 761, 139 

Tenn. 63, L.R.A,1918B 184. 

Purpose and use explained 

The mold for casting iron pipe 
comprises the lower part known as 
the drag. The upper part of the 
mold is called the cope. The cope 
fits upon, the drag. Both are con¬ 
cave. In the cylinder thus formed 
the pipe is molded. Within this mold 
before the liquid iron is poured there¬ 
in is placed what is called the core. 
This core is a tubular appliance 
whose outside circumference is small¬ 
er than the inside circumference of 
the mold. When the metal is poured 
into the mold it forms around the 
core, and the hollow or interior of 
the pipe is thus made. The core con¬ 
sists of an iron pipe called the “ar¬ 
bor” over which is spread a thin coat¬ 
ing of damp sand. The arbor is per¬ 
forated along its circumference, and 
each end of the arbor .pipe is open. 
As molten iron cools its expels gas¬ 
es, and these gases escape through 
the sand covering the perforations 
into the arbor, and thus out either 
end of the arbor. It is necessary to 
handle the cores with great care after 
they are prepared. If the sand drops 
from them, the melted iron will run 
through the perforations into the ar¬ 
bor, and the casting of pipe will be 
spoiled. Notwithstanding the care 


used in handling these cores, it fre¬ 
quently happens that some of the 
sand drops from them, and melted 
iron is thus allowed to run into the 
arbor. If sufficient iron runs into 
the arbor to stop it up, it then be¬ 
comes what is called a loaded arbor. 
If such an arbor is used in a core 
and then placed in a mold for the pur¬ 
pose of casting pipe, there will be no 
way for the gas from the melted iron 
to escape, and an explosion is likely 
to follow.—Casey-Hedges Co. v. Gates, 
201 S.W. 760, 761, 139 Tenn. 63, L.R. 
A.1918B 184. 

14. A maxim meaning ”A tree while 
it is growing; wood when it cannot 
grow.”—Bouvier Li.D. 

Applied in Dexter v. Taber, 12 
Johns.(N.T.) 239, 241—5 C.J. p 253 
note 22 [a]. 

15. Adams Gloss. 

16. Black L.D. 

Area chirographica (or chlrogra- 
phorum) Judeorum—^Law Latin, the 
charter chest of the Jews.—Adams 
Gloss. 

17. Century D. 

18. Pichtenberg v. City of Atlanta, 
54 S.E. 933, 126 Ga. 62. 

19. Black L.D., citing 1 Blackstone 
Comm, p 337. 

20. Black L.D. 

21. Century D. 

22. Trustees for Arch Preserver 
Shoe Patents v. James McCreery 
& Co., (Oust. & PatApp.) 49 F.(2d) 
1068, 1069, 1071- 
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23. Trustees for Arch Preserver 
Shoe Patents v. James McCreery 
& Co., supra. 

24. Trustees for Arch Preserver 
Shoe Patents v. James McCreery 
& Co., supra. 

25. Cleveland v. Griifen, 27 Ohio Cir. 
Ct. 167, 174. 

‘‘Stone masonry” compared 
‘Tt is clear that ‘arch masonry' 
and ‘stone masonry’ are not necessari¬ 
ly different things. 'Stone masonry* 
may or may not be ‘arch masonry* 
and ‘arch masonry' may or may not 
be ‘stone masonry.' ”—Cleveland v. 
Griffen, 27 Ohio Cir.Ct. 167, 174. 

28. Trustees for Arch Preserver 
Shoe Patents v. Jaznes McCreery & 
Co., (Cust. & PatApp.) 49 P.(2d) 
1068, 1069, 1071. 

“Poot Preserver” he'd confusingly 
similar when applied to foot wear.— 
Trustees for Arch Preserver Shoe 
Patents v. James McCreery & Co., 

I (Cust. & PatApp.) 49 F.(2d) 1068, 
1071. 

27. Cleveland v. Griifen, 27 Ohio Cir. 
Ct 167, 174. 

28. Wharton L.Lex. 

29. Burrill L.D. 

Be has also his own diocese, in 
which he exercises episcopal jurisdic¬ 
tion, as in his province he exercises 
archiepiscopal authority. In England 
he is addressed as “Most Reverend.” 
i —Black LD. 
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the term is included by the terms 'Tiisliop” and 

^^cardinal arclibishop.”50 

AECHDEACOK A dignitary of the Anglican 
church who has ecclesiastical jurisdiction immedi¬ 
ately subordinate to that of the bishop, either 
throughout the whole of his diocese or in some par¬ 
ticular part of it;^i one, next after the bishop, hav¬ 
ing ecclesiastical authority over the clergy and laity 
either throughout the province or in some part of it 
only.^^ 

ARCHDEAOONBY. A division of a diocese, and the 
circuit of an archdeacon’s jurisdiction.^^ 

ABOHDEACOirS COURT. In English ecclesias¬ 
tical law a court held, in the archdeacon’s absence, 
before a judge appointed by the archdeacon, and 
called his official.*^ 


ARCHERY. In feudal law, a service of keeping a 
bow for the lord’s use in the defense of his castle.^® 

ARCHES COURT. In English ecclesiastical law, a 
court of appeal belonging to the Archbishop of Can¬ 
terbury, the judge of which is called the "Dean of the 
Arches,” because his court was anciently held in the 
church of Saint Mary-le-Bow, (Saneta Maria de 
Areubus), so named from the steeple, which is raised 
upon pillars built archwise.^^ 

ARCHETYPE. The original from which a copy is 

made.37 

ARCHICAPELLANUS. Law Latin, in old Euro¬ 
pean law, a chief or high chancellor (summus cancel- 
larius).3S 

ARCHIMEDEAN SCREW. A device for raising 
water, said to have been invented by Archimedes.®^ 


30u Matter of Kelly. 60 N.T.S. 1005, 
29 Misc. 169, 170. 

31. Black Ii.D. 

38. Jacob Xj.D. 

He is a xoinisterial officer.—^Black 
citing’ 1 Blackstoixe Comm, p 3S3. 
He is addressed as ^'Venerable.”— 
Black D.D. 

33. Black L.D. 

34. 9 Blackstone Comm, p 65. 

Its JiKxisdtciion comprises tbe 
granting of probates and administra¬ 
tions. and ecclesiastical causes in gen¬ 
eral, arising within the archdeaconry. 
It is the most inferior court in the 
whole ecclesiastical polity of England. 
—^Black Li.D., citing 3 Blackstone 


I Comm, p 64, and 3 Stephen Comm, p 
I 430. 

35. Black L.D., citing Coke Litt. p 
157. 

36. Black B.D. 

History 

The court was formerly held in the 
hall belonging to the College of Ci¬ 
vilians. commonly called “Doctors^ 
Commons.” It is now held in West¬ 
minster Hall. Its proper jurisdiction 
is over only the thirteen peculiar par¬ 
ishes belonging to the archbishop in 
London, but, the office of Dean of the 
Arches having been for a long time- 
united with that of the archbishop^s 
principal official, the Judge of the 
Arches, in right of such added office,. 


I it receives and determines ai>peals 
I from the sentences of all inferior 
ecclesiastical courts within the prov¬ 
ince.—^Black L.D.. citing 3 Blackstone 
Comm, p 64. 

37. Black L.D. 

38. Black L.D. 

39. Century D. 

Hot new 

“The archimedean screw Is, of 
course, old. It has been used from 
time immemorial, not only for inci¬ 
sion as an auger, but. resting against 
some wall, to act as a conveyor of 
particles from the inside.”—St. Cyr 
V. Bauer. (lU.) 122 E. 449,. 450; 58 C. 
.C.A. 642. 
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This Title includes regulation and conduct of the business of architecture; einplo 3 T 3 ient of architects; 
and rights, powers, duties, and liabilities as between employer and architect and as to others. 

Matters not in tMs Titlei treated else where in tMs work, see Descriptive*Word Xndez 


Analysis, 


§ 1. Definitions—295 

2. Power to regulate—p 296 

3. Regulation in general—p 296 

4. Capacity and qualifications—p 296 

5. License—^p 296 

6. Employment—p 299 

7. Authority and powers in general—^p 301 

8. -Delegation of authority—^p 303 

9. -Duration and termination of authority—p 303 

10. Plans and estimates—^p 303 

11. Alterations and extra work—^p 304 

12. Submission of plans in competition—p 305 

13. Compensation—^p 305 ^ 

14 -Drawing plans—^p 307 

15. -Superintendence—^p 311 

16. -Amount of compensation—p 312 

17. Duties and liabilities of architect—p 315 

18. -Good faith and loyalty—p 316 

19. - Skill and care required-p 316 

20. Actions by architect—^p 318 

21. Actions against architect—^p 329 


§ 1. Definitions 

An architect is a person who plans and designs build- 
Ings, or who plans and designs them and superintends 
their erection. 

An architect has been defined as one skilled in 
practical architecture; one whose profession it is to 
devise the plans and ornamentation of buildings or 
other structures and direct their construction.^ An 


architect or engineer has also been defined as one 
whose special business it is to design buildings, fix 
the thickness of their walls, the supports necessary 
for the maintenance of them in their proper posi¬ 
tion, and do all other necessary things in the line 
of his profession for the guidance of builders in the 
erection of buildings.^ 


1. Standard D., quoted in State 
Board of Examiners for Architects 
and Engineers v. Bodmers, (Tenn.) 
69 S.W.(2d) 1093, 1094, 1095. 

8. Giles V. Diamond State Iron Co.> 
8 A. 86$, 12 Del. 453—5 C.J. p 255 
note 1. 

Other definitions 

(1) One who, skilled in the art of 
architecture, designs buildings, de¬ 
termining the disposition of both 
thetr interior and exterior spaces, to¬ 
gether *ylth stroctur^ embellish¬ 
ments of each, and generally super¬ 


vises their erection.—^Rabinowitz v. 
Hurwitz-Mintz Furniture Co., 133 So. 
498, 19 La.App. 811. 

(2) One whose occupation it is to 
form or devise plans and designs and 
to draw up specifications for build¬ 
ings or structures,, and to superin¬ 
tend their construction.—Sugarman 
Contracting Co. v. Phoenix Finance 
System, (Iowa) 243 N.W. 369—Ste¬ 
phens County V. J. N. McCammon, 
Inc., 52 S.W,(2d) 53, 122 Tex. 148. 

(3) One whp makes plans and spec¬ 
ifications for a building, and super¬ 

^95 


intends its construction.—MacDowell 
V. City of Long Beach, (Cal.) 55 P. 
(2d) 934—^Payne v. De Vaughn, 246 
P. 1069, 77 CaLApp. 399. 

. (4) One engaged in the planning or 
the supervision of the erection, en¬ 
largement, or alterations of build¬ 
ings for others, and to be constructed 
by other persons than himself.—^Peo¬ 
ple ex rel. Laist v. Lower, 96 N.E. 
346, 251 Ill. 527. 

(5) An architect is a person skilled 
in the art of building, is. the recogr 
nized head of the building trade, and 
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Architecture is tie art of building according to 
certain determined rules.® 

§ 2. Power to Regulate 

The practice of architecture may be regulated for the 
protection of the public. 

Since the practice of architecture demands learn¬ 
ing, skill, and integrity, the legislature may prescribe 
the qualifications of those engaged in such business, 
under the police power, or the inherent or plenary 
authority of the state to protect the welfare of the 
people;^ also, since the drawing of plans and speci¬ 
fications for buildings which may be used by mem¬ 
bers of the public is a business involving the public 
safety and health, the practice of architecture is 
subject to regulation.5 

A legislature having authority to deny the right to 
practice architecture to all except those duly qualified 
may also deny the right to unqualified architects to 
advertise and to hold themselves out as such,® and 
it may forbid using the name of "architect” by one 
not entitled to use it, as well as forbid the practice of 
architecture by one not entitled to practice.^ 

If permitted by the constitutional and statutory 
provisions of the particular jurisdiction,^ the occu¬ 
pation of an architect may be the subject of munici¬ 
pal regulation.^ 


§ 3. Regulation in General 

Existing regulations of architects which have been 
the subject of judicial construction are confined to 
licensing regulations and the cases will be consid¬ 
ered in § 5. Consult the Pocket Parts for later cases 
and cases which may arise as to other regulations. 

§ 4. Capacity and Qualifications 

As will be noted in § 19, one holding himself out 
as an architect must bring to the practice of his 
profession the care and skill ordinarily exercised by 
and possessed by its members, and further, as will be 
seen from the following section, must comply with 
such applicable licensing regulations as may have 
been imposed. 

§ 5. License 

It is frequently required by statute that an architect 
qualify himself by certain standards and secure a license 
before he may legally practice his profession. 

Since the legislature, as already discussed in § 2, 
has the power to regulate the practice of architec¬ 
ture, it may provide for the licensing of those who 
desire to assume the title of architect and to hold 
themselves out and contract for their services as 
such,^® and in several jurisdictions, by virtue of 


Is supposed to be skilled in the art 
of planning and designing structures 
of every description.—^Fritz Jahncke, 
Inc. V. Fidelity & Deposit Co., 117 
So. 729, 166 La. 593. 

(8) Further definitions see 5 C.J. 
p 255 note 1 [a]. 

Engineer 

(1) In the absence of rules, de¬ 
clared by the proper authorities, for 
the determination of what shall con¬ 
stitute fitness to be an architect, an 
engineer may not hold himself out as 
an architect.—Goldschlag v. Deegan, 
238 N.T.S. 3, 135 Misc. 635. 

(2) As applied to civil matters, the 
term “engineer” refers to a person 
employed in the construction of fixed 
public works, such as aqueducts, 
bridges, sewers, etc.—ebster D., 
quoted in Kollock v. Dodge, 80 N.W. 
608, 105 Wis. 187, 214. 

(3) An “engineer*' is one employed 
in the desigmlug and construction of 
public works, such as roads, bridges, 
etc.—Standard D., quoted in Kollock 
V. Dodge, supra. 

(4) An engineer is one who is skill¬ 
ed in the principles and practice of 
the art of “engineering,” that is, the 
planning and constructing of roads, 
bridges, railroads, canals, aqueducts, 
machinery, and other similar works. 
—Devere v. Delaware, L. & W. R. Co., 
(CaN.J.) 60 F. 886. 887. 


3. Idaho,—^Nave v. McGra'ue, 113 P. 
82, 19 Idaho 111, 119. 

La.—^Louisiana Molasses Co. v. Le 
Sassier, 28 So. 217, 52 La.Ann. 2070, 
2077. 

5 C.J. p 255 notes 2, 3. 

4. Bowen v. City of Schenectady, 
240 N.T.S. 784, 136 Misc. 307, af¬ 
firmed 246 N.T.S. 913, 231 App.Div. 
779. 

6 State Board of Examiners for 
Architects and Engineers v. Rodg¬ 
ers, (Tenn.) 69 S.W.<2d) 1093— 
State Board of Examiners for Ar¬ 
chitects and Engineers v. Standard 
Engineering Co., 7 S.W.(2d) 47, 157 
Tenn. 157. 

Drawing plans for dwellings involves 
public health 

“We are of opinion that the busi¬ 
ness of drawing plans and specifica¬ 
tions for dwelling houses is a busi¬ 
ness which involves the public safety 
and health. It is on this hypothesis 
that architects may be required to 
demonstrate their ability by examina¬ 
tion before they are permitted to of¬ 
fer their services to the public. In 
the construction of such buildings, it 
is contemplated that members of the 
public will enter and use them, as 
owner, guest, invitee, or licensee, for 
business purposes or those of pleas¬ 
ure, and for varying periods of time. 
The safety of all such persons may 
be involved in the sound and stable 
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construction of the building. The 
proper ventilation and sanitation of 
buildings involves the health of all 
who use them as habitations. There¬ 
fore one who offers himself to the 
public to design, plan, and superin¬ 
tend the construction of buildings is 
engaged in a business which involves 
the public safety and health, not¬ 
withstanding his business is limited 
to the designing and construction of 
buildings Intended to be used as pri¬ 
vate dwellings.”—State Board of Ex¬ 
aminers for Architects and Engineers 
V. Rodgers, (Tenn.) 69 S.W.(2d) 1093, 
1095. 

6. State Board of Examiners for 
Architects and Engineers v. Stand¬ 
ard Engineering Co., (Tenn.) 7 S. 
W.<2d) 47. 

7m Brown v. Glass, 167 S.B. 722, 46 
Ga.App. 323. 

8. Siemens v. Shreeve, 296 S.W. 415, 
317 Mo. 736. 

Power a prerequisite 

Before a municipality can regulate 
the practice of architecture, it is es¬ 
sential that it have the power to do 
so under the constitutional and stat¬ 
utory provisions of the particular 
jurisdiction.—Siemens v. Shreeve, 296 

S.W. 415, 317 Mo. 736. 

9- Wilson V. Greenville, 43 S.E. 966, 
65 S.C. 426. 

10. Ill.—People ex rel. Laist v. Low¬ 
er. 96 N.E. 346, 251 Ill. 527, 
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statutes, the practice of architecture has been regulat- profession. Under a statute prohibiting the practice 

ed by requiring those who propose engaging there- of architecture without a certificate regardless of 

in to obtain a license or certificate from a board of whether or not the architect may have held himself 

examiners or other board designated by law.^i out as such, an architect's failure affirmatively to 

Where permitted by statute, a municipality may represent himself as an architect will not excuse his 

also impose a license tax on architects practicing violation of the law.15 Only by informing the per- 

their profession within the municipality.i2 5 ^^^ ^he plans are furnished that he, the 

Under statutes directed against the use of the title person furnishing the plans, is not a certificated 

only,^^ or failing to provide that a license is a pre- architect may such an architect lawfully render archi- 

requisite to the practice of architecture, and failing to tectural services and a person who holds him- 

penalize such practice without a license,!^ unlicensed self out as an architect without a license, tailing to 

architects are not precluded from practicing their inform persons with whom he deals that he is not 

profession so long as they do not hold themselves a licensed architect, violates the law, which, in ac- 

out to be architects or to have a license to practice the cordance with the general rules of contracts, which 


N.T.—^Bowen v. City of Schenectady, 
240 N.Y.S. 784, 136 Misc. 307. 
Wash.—Sherwood v. Wise, 227 P. 323, 
130 Wash. 331, reversed on other 
grounds 232 P. 309, 132 Wash. 295, 
42 A.L.R. 1219. 

5 C.J. p 255 note 5 [d]. 

Licensing act as taking property 
without due process see Consti¬ 
tutional Law § 659 [12 C.J. p 1274 
note 52]. 

11. Burke v. Memphis, 30 S.W. 742, 
94 Tenn. 692—5 C.J. p 255 note 5. 

^^Consulting interior architect” 

A person using the title "‘consulting 
interior architect” must register as 
an architect as required by statute.— 
Registration of Consulting Interior 
Architects, 12 Pa.Dist. & Co. 780. 
Misdemeanor 

A failure to procure a license may, 
under some statutes, make the archi¬ 
tect guilty of a misdemeanor for prac¬ 
ticing his profession without one, un¬ 
less he informs his patrons that he 
is not a certificated architect.—^Ex 
p. McManus, 90 P. 702, 151 Cal. 331 
—^Pitzhugh V. Mason, 83 P. 282, 2 Cal. 
App. 220. 

‘"Practice of architecture” 

(1) The statutory term “practice 
of architecture” in a licensing statute 
requiring a certificate is used as syn¬ 
onymous with the “furnishing of 
plans or other data” for buildings.— 
MacDowell v. City of Long Beach, 
<Cal.App.) 55 P.(2d) 934. 

(2) As defined by statute, the plan¬ 
ning or supervision of the erection, 
enlargement, or alteration of any 
building or buildings, or of any parts 
thereof, to be constructed for oth¬ 
ers.—^Keenan v. Tuma, 240 Ill.App. 
448. 

(3) A law regulating the practice 
of architecture is inapplicable in an 
action to recover on a contract to pay 
for materials and labor in construct¬ 
ing a building.—^Jones v. Tufts, (Cal. 
App.) 5 P.(2d) 625. 

12. Wilson v. Greenville, 43 S.E. 966, 

' 65 S.C. 426—5 C.J. p 256 note 6. 
Privilege tax 

The occupation of an architect may 


be made the subject of a privilege tax 
by a municipality.—Cook v. City of 
Memphis, 30 S.W. 742, 94 Tenn. 692. 
Preparing or furnishing plans 
A statute taxing architects, engi¬ 
neers, or contractors engaged in pre¬ 
paring and furnishing plans for build¬ 
ings or furnishing blueprints there¬ 
for is inapplicable to one engaged in 
making multiple copies or blueprints 
prepared by architects, engineers, or 
contractors.—^Williams v. Crenshaw, 
54 S.W. (2d) 970, 165 Tenn. 398. 

13. Isr.Y. —^Roth V. Hoster Realty Co., 
197 N.Y.S. 220. 

Wis.—^Adams v. Feiges, 239 N.W. 446 
—^Fischer v. Landisch, 234 N.W. 498. 
Assumption of title 

(1) Gen.Bus.L. § 77, requiring any 
person, before being styled or known 
as an architect, to secure a certificate 
of qualification to practice under that 
title, and providing that no person 
other than one having a certificate 
shall assume such title, or use any 
words, letters, or figures to indicate 
that he is a registered architect, does 
not forbid the practice of the profes¬ 
sion or occupation generally, but is 
directed solely against the assump¬ 
tion of the title “architect,” or “reg¬ 
istered architect.”—^Roth v. Hoster 
Realty Co., 197 N.Y.S. 220. 

(2) Under a statute prohibiting the 
use of the term “architect” as part 
of a business name or title, or pro¬ 
hibiting representation of one's self 
as an architect without a certificate 
of registration, the performance of 
architectural services by an unregis¬ 
tered architect is not prohibited and 
the agreement to perform architec¬ 
tural services does not in itself 
amount to a representation that one 
is an architect.—^Adams v. Feiges, 
(Wis.) 239 N.W. 446. 

14. State V. Gillespie, 168 N.W. 38, 
39 N.D. 512. 

In Peimsylvania, under an act pro¬ 
viding that any person who upon the 
date of approval of the act is not en¬ 
gaged in the practice of architecture 
in Pennsylvania under the title of 
“architect” shall, before engaging in 
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the practice of architecture or being 
styled as an architect, secure a cer¬ 
tificate to practice under the title of 
“architect,” and further providing 
that any qualified person who shall 
have been practicing architecture un¬ 
der the title of “architect” for at 
least one year prior to the date of 
approval of the act may secure such 
certificate by registering, and also 
providing that any person who shall 
have practiced architecture as an 
“architect” for a period of one year 
prior to the approval of the act may 
continue to do so without a certificate 
or registration provided an afl3.davit 
setting forth these facts be filed with 
the board of examiners within five 
years from the date of approval of 
the act, but that such person shall 
not be styled or known as a regis¬ 
tered architect, it was held that noth¬ 
ing in the act imposed a penalty on 
an architect who had practiced a year 
before the effective date of the act 
for his failure to file such affidavit, 
and that such an architect might con¬ 
tinue to practice if he did not style 
himself an “architect.”—^McClymont 
V. Sitt, 90 Pa.Super. 395—McClymon^ 
V. La Nassa, 8 Pa.Dist. & Co. 772. 

15. Payne v. De Vaughn, 246 P. 1069 

77 Cal.App. 399. 

Purpose of law 

A law requiring an architect, if un¬ 
licensed, so to inform his employer, 
is merely for the benefit of the owner 
in determining employment.—Van 
Doren v. Burns, (Cal.App.) 288 P. 
1107. 

16. Ex parte McManus, 90 P. 702, 

151 Cal. 331—Payne v. De Vaughn, 

246 P. 1069, 77 CaLApp. 399. 

Nonresident 

A statute providing that any person 
may furnish building plans for oth¬ 
ers after informing them that he was 
not a certified architect permits an 
architect, although a nonresident who 
has informed his employer that he 
held no architect's certificate, to pre¬ 
pare plans and data for a building to 
be erected within the state,—Mac¬ 
Dowell V. City of Long Beach, (Cal. 
App.) 55 P.(2d) 934, 
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are considered in the title Contracts § 205 [13 C.J. p 
423 note 86], renders contracts made by him void.^^ 

Under a statute or ordinance providing that any 
person doing basiness as an architect shall take out an 
annual license, and that any person who shall be 
engaged in the planning or supervising of the erec¬ 
tion, enlargement, or alteration of buildings for oth¬ 
ers, and to be constructed by other persons than 
himself, shall be regarded as an architect, it has 
been held that the knowledge of his employer that 
he did not have a license was immateriaL^S A stat¬ 
ute prohibiting ‘Responsible supervision of construc¬ 
tion, enlargement or alteration of building” without 
an architect^ license refers to the supervision which 
an architect ordinarily gives, and does not forbid 
all supervision except by a licensed architect,^® nor 
does it prevent an owner from procuring plans and 
specifications and letting a contract for the erection 
of a building in accordance therewith.^^ So a stat¬ 
ute which prohibits the practice of architecture with¬ 
out a certificate does not prohibit a person from 
supervising the construction of buildings.2l 

If the law requires that the architect be registered, 
or licensed, he must comply with such regulation if 
he wishes to practice architecture, and he cannot 
avoid the spirit of the law by referring to himself 
and his business by some other name or descriptive 
term22 

Corporations practicing architecture. Under stat¬ 
utes designed to prevent untrained persons from 

17. Cal.—^Porce v. Hart, 289 P. 828— 

Jones V. Wickstrom, (App.) 268 P. 

449. 

Wash.—Sherwood r. Wise, 232 P, 309, 

132 Wash. 295. 

Zn advance of issue 

A contract for architectural servic¬ 
es, made in advance of the issue of a 
certificate to practice architecture, is 
not necessarily void.—^Pitzhugh v. 

Mason, 83 F. 282, 2 CaLApp. 220. 

Right to compensation for services in 
violation of licensing statute see 
infra § 18. 

18. Wedgewood v. Jorgens, 157 N. 

W. 360, 190 Mich. 620. 

19. Wahlstroin v. Hill, 262 N.W. 339, 

213 Wis. 633. 

sa Wahlstrom v. Hill, supra. 

21. MacDowell v. City of Long 
Beach, (Cal.App.) 55 P.(2d) 934. 

22. Pa.—Opinion of Attomey-Gener- 
€a, 12 Pa.Dist. & Co. 780. 

Tenn.—State Board of Examiners for 
Architects and Engineers v. Rodg¬ 
ers, 69 S.W.(2d) 1093. 

SesignatiozL as decorator 

The mere fact that a person refers 
to himself as a decorator and de¬ 
signer, describing his work and tal- 


practicing architecture and from holding themselves 
out as registered architects, even though a corpora¬ 
tion be composed of licensed architects'^ such cor¬ 
poration cannot secure a certificate qualifying it to 
practice the profession of an architect^^ 

Under other statutes it has been held that a cor¬ 
poration not licensed as an architect may contract 
to do architectural work if it employs a licensed 
architect to do the work,25 or if the work is perform¬ 
ed by, and under the direction of, a duly licensed 
architect who is an employee of the corporation,26 
and, where a corporation contracts to furnish archi¬ 
tectural services, any lawfully licensed member of 
the corporation may perform the services, and the 
fact that one or more members of the corporation 
are not licensed architects does not invalidate the 
contract.27 An act regulating the practice of archi¬ 
tecture by establishing a state board which is em¬ 
powered to examine those wishing to enter the pro¬ 
fession and to issue them licenses for that purpose 
and making it a misdemeanor for any person to prac¬ 
tice architecture without such a license, but pro¬ 
viding that nothing in the act shall prevent any per¬ 
son from furnishing plans for other persons provided 
the person so furnishing such plans shall fully in¬ 
form the person for whom such plans or data are 
furnished, that he, the person furnishing such plans, 
is not a certificated architect affects corporations un¬ 
dertaking such business only to the extent of requir¬ 
ing persons engaged by the corporation to be cer¬ 
tificated architects, or, if certificated architects are 

throughout, by implication prohibits 
the practice of architecture by any 
other than a natural person, and a 
corporation cannot qualify thereun¬ 
der to practice architecture.—Simons, 
Brittain & English, Inc, v. Citizens 
National Bank of Monessen, 5 Pa. 
Dist. & Co. 393. 

Corporation’s power to contract 
Since a corporation composed of 
licensed architects is incapable of be¬ 
coming a licensed architect itself, it 
cannot contract to furnish architec¬ 
tural services.—Johnson-Olmsted 

Realty Co. v. City and County of Den¬ 
ver, (Colo.) 1 P.(2d) 928. 

25. Keenan v. Tuma, 240 Ill.App. 
448. 

29. People V. Rodgers Co., 198 Ill. 
App. 144, afllrmed 115 N.B. 146, 277 
Ill. 151. 

27. Haynes v. East St. Louis Coun¬ 
cil No. 592, Knights of Columbus, 
258 IlLApp. 38. 

Plans by nxiHcensed architect 
A corporation preparing prelimi¬ 
nary building plans largely by unli¬ 
censed architects is not entitled to 
recover therefor.—^Meyer & Holler v. 
Bowman, <CalA.pp.) 8 P.(2d) 936. 


ents as those of an artist, does not 
relieve him of his duty to register 
as an architect if in fact his business 
has the characteristics of architec¬ 
ture.—State Board of Examiners for 
Architects and Engineers v. Rodgers, 
(Tenn.) 69 S.W.(2d) 1093. 

XTse of printed forms 
Under a licensing statute defining 
an architect as one who represents 
himself as such, the mere use of a 
printed standard form of the Ameri¬ 
can Institute of Architects does not 
constitute practicing architecture.— 
Rabinowitz v. Hurwitz-Mintz Furni¬ 
ture Co., 133 So. 498, 19 La.App. 811. 

23L Johnson-Olmsted Realty Co. v. 
City and County of Denver, (Colo.) 
1 P.(2d) 928. 

24. Simons, Brittain & English, Inc. 
v. Citizens National Bank of Mon¬ 
essen, 5 Pa.Dist & Co. 393—Simons, 
Brittain & English, Inc. v. Union 
Trust Co. of Washington, Inc., 3 Pa. 
Dist. & Co. 854. 

Statute using personal pronouns 
A statute referring to those re¬ 
quired to register as architects as 
“he,” “she,” “himself,” or “herself,” 
the personal pronoun being used i 
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not engaged, the corporation is required to inform 
those employing it in an architectural capacity that 
plans and specifications will be prepared by some 
one who is not a certificated architect.®* 

A corporation may contract to furnish plans pre¬ 
pared by a certificated architect.®* 

Revocation of license. Under some statutes the 
board authorized to examine and license architects 
may revoke such license for cause, such as for gross 
incompetency or recklessness, or for dishonest prac¬ 
tices,®* but in so doing the board must not exer¬ 
cise its power arbitrarily and it must proceed in 
the manner prescribed by statute.®! It has also been 
held that, to justify a regulatory body in suspending 
an architect for an alleged dishonest practice, the 
acts complained of must be apparent to all, and con¬ 
stitute a clear violation of the law.®® 

Reviezv of action of board. The action of a board 
of examiners in refusing to grant a license or cer¬ 
tificate may be reviewed and corrected by certio¬ 
rari;®® but mandamus will not lie to compel the 


§ 6 

granting of a license in the absence of an abuse 
of discretion on the part of the board.®* 

§ 6. Emplo 3 mient 

a. In general 

b. Statutes requiring competitive bidding 
a. ]ji General 

Th# employment of architects is eontroiied by the 
general rules of the law of contracts. 

The employment of architects is governed by the 
general rules of contracts.35 a contract made by 
the agent of an individual will not be binding on a 
principal who did not have full knowledge of the 
facts, unless subsequently ratified.36 A breach may 
be waived by acts of the owner in reopening nego¬ 
tiations with the architect37 

Architect employed hy public. It is essential to the 
validity of a contract employing an architect to work 
on public buildings, or for the public, that it be en¬ 
tered into by the proper officials or governmental body 
having power to do so,3S and the power of employ- 


2!& People V. Allied Architects* Ass*n 
of Los Angeles, (Cal.) 257 P. 611. 

29. Binford v. Boyd, 174 P. 56, 178 
CJal. 458. 

30. Klafter'v. State Bd. of Exami¬ 
ners of Architects, 102 N.E. 193, 269 
Ill. 15, 46 L.R,A(N.S.) 632, Ann. 
Cas.l914B 1221—^Kaeseherg v, Rick¬ 
er, 177 I11.APP. 627—-5 C.J. p 256 
note 12. See Braucher v. Illinois 
Bd. of Examiners of Architects, 
209 IlLApp. 455. 

Single dishonest act 
A single dishonest act on the part 
of an architect does not constitute 
dishonest practice within the mean¬ 
ing of the statute authorizing revo¬ 
cation of license.—Kaeseberg v. Rick¬ 
er. 177 IlLApp. 627. 

31. Klafter v. State Bd. of Exami¬ 
ners of Architects, 102 N.E. 193, 259 
Ill. 15. 46 L.R.A.(N.S.) 632, Ann, 
Cas.l914B 1221—5 C.J. p 256 note 
13. 

32. CofEman v. California State 
Board of Architectural Examiners, 
Northern California, (CaLApp.) 19 
P.(2d) 1002. 

33. Cardiff v. State Bd. of Archi¬ 
tects, 54 A. 294, 69 N.J.Law 172. 

34. State Bd, of Architects v. Peo¬ 
ple, 93 IlLApp. 436. 

35. Lamoreaux v. Weisman, 161 N. 
W. 504, 136 Minn. 207. 

Contemplated writing not executed 
Where the jury could find that the 
contract with the architect to super¬ 
intend construction, etc., was fully 
agreed to, and that the architect was 
to proceed under it, and that a writ¬ 
ten contract was to be thereafter ex¬ 
ecuted, there was a present enforce¬ 


able contract, although a written con¬ 
tract was never executed.—^Lamo- 
reaux v. Weisman, 161 N.W. 604, 136 
Minn. 207. 

Indefiniteness 

A contract whereby the owner 
agreed to employ the architect if the 
owner should build in the future was 
too uncertain and indefinite to entitle 
the architect to recovery thereo’* - 
Ryan v. B[anna, 154 P. 436, 89 Wabii. 
379. 

Owner’s signature on contract 
The failure of one of the owners to 
sign the contract employing the arch¬ 
itect, such contract representing the 
intent of all the parties, will not pre¬ 
vent the architect's recovery thereun¬ 
der.—^Bailey v. Goldberg, 209 N.W. 
805, 236 Mich. 29. 

Power of corporate officer to employ 
architect 

Where the general manager of a 
corporation and former owner of a 
sanitarium conducted by it was in 
control of the business, a contract by 
him, employing architects for an ad¬ 
dition to the sanitarium, was binding 
on the corporation,—Pernekes v. Nu¬ 
gent Sanitarium, 149 N.W. 393, 158 
Wis. 671. 

3& Ariz.—^Litchfield v. Greene, 33 P. 
(2d) 290. 

N.Y.—Pope V, Hoyt, 193 N.T.S. 179, 
200,App,Div. 475. 

Contract not ratified 
A husband's contract with a land¬ 
scape architect, as to his wife's land, 
entitling the architect to a certain 
percentage of the purchase price of 
plots sold, for services in improving 
the land preparatory to sale in plots, 
was not ratified by the wife by per¬ 
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mitting the architect to work on the 
property, unless she knew of the con¬ 
tract or understanding.—^Pope v, 
Hoyt, 193 N.T.S. 179, 200 App.Div. 
475. 

37. Brust V. First Nat Bank, 198 N. 
W. 749, 184 Wis. 15. 

38. Ark.—Dierks Special School 
List V. Van Dyke, 237 S.W. 428, 162 
Ark. 27. 

Colo.—^Parry v. Colorado Board of 
Corrections, 28 P.(2d) 251, 93 Colo. 
589. 

N.Y.—Wooley V. City of Schenecta¬ 
dy, 236 N.T.S. 104, 226 App.Div. 
383. 

Tex.—^Harlingen Independent School 
Dist V. C. H. Page & Bro., (Com. 
App.) 48 S.W.(2d) 983, reversing 
Page V. Harlingen Independent 
School Dist, (Civ.App.) 23 S.W. 
(2d) 829. 

Advertising for bids insufficient 
Under a resolution of a city council 
authorizing a committee to employ an 
architect to prepare a preliminary 
statement and estimate of one hun¬ 
dred dollars under a contract reguir- 
ing him to draw up plans, drawings, 
etc., If the council determined to pro¬ 
ceed with the work, a resolution ex¬ 
pressing such determination and a 
duly authorized contract was neces¬ 
sary, and an advertisement for bids 
and an oral direction by the commit¬ 
tee chairman to prepare plans and 
specifications was insufficient.—City 
of Savannah v. Kops, 113 S.B. 99, 28 
Ga.App. 713. 

Building committee of commission¬ 
ers of a city, whose powers are “to 
examine into and report upon the ex¬ 
pediency of erecting buildings, exhib- 
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ment of an architect for public buildings, being a 
discretionary one, may not be delegated.^^ In some 
instances a committee or other body may make valid 
contracts without further approval, as where it is 
obvious that the employment of an architect is a 
necessity,^ ^ or where there is discretionary power to 
employ,*^^ 

The authority to erect a building includes the 
authority to prepare the plans and specifications 
therefor and to superintend the construction there- 

A contract employing an architect for public pur¬ 
poses must be reasonably definite in order to be 
binding, and such a contract cannot be made by a 


resolution that a plan for a building, which plan in¬ 
cludes the employment of a particular architect, be 
adopted but the contract of employment may be 
subject to future developments.^^ 

The fact that an architect was employed by an 
official who did not possess the proper statutory au¬ 
thorization to do so does not invalidate his discharge 
by the proper official.^^ 

b. Statutes Repairing Competitive Bidding 

Statutes requiring competitive bidding in the award¬ 
ing of contracts do not generally apply to contracts for 
architectural services. 

It is generally held that statutes requiring com- 


it plans,” etc., did not have power to 
bind the commissioners for services 
of an architect, where another by¬ 
law created the office of architect.— 
Barnett v. City of St Louis, (App.) 
198 S.W. 452, retransferred (Mo.) 195 
S.W. 1017. 

Alteration of building 

An agreement between county com¬ 
missioners and an architect for draw¬ 
ings, plans, specifications, etc., for ad¬ 
ditions and alteration of a courthouse 
is for part of the enlargement of a 
public building as much as any other 
work and material, and failure of the 
county commissioners to obtain the 
approbation of the enlargement by 
the grand jury or the quarter ses¬ 
sions court as required by the act of 
April 15, 1834 (P.L, p 539 § 11,* St 
[1920] § 7381), before making a con¬ 
tract with the architect, is fatal to 
his claim for services thereunder.— 
Osterling v. Allegheny County, 116 A. 
385, 272 Pa. 458. 

County court 

Under a statute authorizing the 
county court to build a jail whenever 
it shall think it expedient, an archi¬ 
tect cannot recover for services in 
the construction of a jail, notwith¬ 
standing he was employed by, and 
did the work under the direction of, 
the county judge, where there was no 
county court order appointing him 
architect, but only one approving his 
plans, and there was no appropria¬ 
tion either by the county court or the 
quorum court.—Klingersmith v. Lo¬ 
gan County, 171 S.W. 1191, 116 Ark. 
65. 

Direction, to have plans prepared. 

An order adopted by the commis¬ 
sioners of a second class city, di¬ 
recting one commissioner to have an 
architect prepare complete plans and 
specifications for a building follow¬ 
ing tentative plans theretofore sub¬ 
mitted, does not authorize the com¬ 
missioner to make a contract bind¬ 
ing on the city to pay a stipulated 
amount to the architect for such 
plans, but only authorized him to 
procure a proposition from the archi¬ 
tect and submit it to the board of 


commissioners for their approval or 
rejection.—Jameison v. City of Pa¬ 
ducah, 241 S.W. 327, 195 Ky. 71. 

EmplosnneiLt for special work 
A city architect exempted from civ¬ 
il service and appointed by a board 
of public works to draw plans for, 
and supervise the construction of, 
public buildings when directed to so 
do by the board, for a compensation 
specified in the resolution, the res¬ 
olution having been made pursuant 
to an ordinance authorizing such 
board to obtain plans for the erection 
of public buildings, was not an em¬ 
ployee or officer of the city and was 
not required to be paid a fixed salary. 
—Reid V, Boyle, 184 P. 423, 43 Cal. 
App. 34, 

Ratification not shown.—Dierks 
Special School List v. Van Dyke, 237 
S.W. 428, 152 Ark. 27. 

39. Jameison v. City of Paducah, 241 
S.W. 327, 195 Ky. 71. 

40. Hall V. Cook County, 195 N.B. 
54, 359 Ill. 528. 

Necessity of employing architect 

(1) It is common knowledge that 
where the county board contemplates 
the construction of a municipal audi¬ 
torium costing fifteen million dollars, 
services of the architect are necessa¬ 
rily required.—^Hall v. Cook County, 
195 N.E. 54, 359 Ill. 528, reversing 274 
Ill.App. 503, transferred lS7 N.E. 454, 
353 Ill. 477. 

(2) The building committee of a 
school board has the authority to hire 
an architect to give expert advice 
when necessary, without the approval 
of the mayor.—William S. Drummey, 
Inc. V. City of Cambridge, (Mass.) 
184 N.E. 458. 

41. Board of Revenue of Covington 
County V. Merrill, 68 So. 971, 193 
Ala. 621. 

Discretional power to employ 
A county board of revenue has dis_ 
cretionary power to employ an arch¬ 
itect in the absence of a statutory re¬ 
quirement that the board advertise 
for the employment of an architect 
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—^Board of Revenue of Covington 
County V. Merrill, 68 So. 971, 193 Ala. 
521. 

43. Spalding County v. W. Chamber¬ 
lin & Co., 61 S.E. 533, 130 Ga. 649. 

Power to employ incident to power to 
build 

A board of education having the 
power and authority to erect a new 
building has the Incidental power to 
employ architects to draw the neces¬ 
sary plans therefor.—^People ex rel. 
Kiehm v. Board of Education of City 
of Utica, 190 N.T.S. 798, 198 App.Div. 
476—^Pierce v. Board of Education of 
Union Free School Dist No. 12 of 
Towns of Ridgeway and Shelby, 211 
N.T.S. 788, 125 Misc. 689. 

43. Vinal V. Inhabitants of Town of 
Nahant, 122 N.E. 295, 232 Mass. 412. 

Definiteness of contract 
The entering of orders on the min¬ 
utes of a commissioners' meeting that 
a particular architect be employed is 
too indefinite to amount to a contract 
of employment—^Parmer County v. 
Smith, (Tex.Civ.App.) 47. S.W. (2d) 
883. 

44. Page v, Harlingen Independent 
School District (Tex.Civ.App.) 23 
S.W.(2d) 829. 

Employment conditioned on bond is¬ 
sue 

A school board has authority to 
employ architects for a building pro¬ 
gram conditioned on subsequent au¬ 
thorization of bonds.—^Bonsack & 
Pearce v. School Dist of Marceline, 
49 S.W.(2d) 1086, 226 Mo.App. 1238. 

45. Burnap v. U. S., 40 S.Ct 374, 252 
U.S. 512, 64 L.Ed. 692, affirming 53 
CtCl. 605. 

That a landscape architect in the 
office of public buildings and grounds 
was improperly appointed by the sec¬ 
retary of war, instead of the chief 
of engineers, did not deprive the 
chief of engineers of power to remove 
him.—Bumap v. U. S., 40 S.Ct. 374, 
252 U.S. 512, 64 L.Ed. 692, affirming 
53 CtCL 605. 



petitive bidding^® or public advertisement^*^ before 
awarding public contracts do not contemplate that 
contracts for architectural services should be award¬ 
ed on such a basis,such contracts being for per¬ 
sonal services^^ of a professional character,50 and 
calling for technical skill and experience of a high 
degree.5i It has been held, however, that the fore¬ 
going rule is not applicable in the instance of the 
architect’s being a corporation.52 

§ 7. Authority and Powers in General 

An architect acts ordinariiy as agent of his employer 


and his powers and authority are limited to those ex- 
pressiy conferred or naturally implied from his employ¬ 
ment. 

An architect is generally held to be an agent wit! 
limited authority's and not a general agent,54 excepi 
where the contract so provides,55 although for cer¬ 
tain purposes he may be the general agent of th« 
owner.56 Hence, the powers and authority of ar 
architect are determined by the general rules of agen- 
cy57 and may be limited by his contract,58 the con¬ 
tracting parties being allowed to restrict or entire- 


46. Stephens County v. J. N. Mc- 
Cammon, Inc., (Tex.Com.App.) 40 
S.W.(2d) 67. 

47. People ex rel. Kiehm v. Board of 
Education of City of Utica, 190 N. 
Y.S. 798, 198 App.Div. 476. 

48. Minn.—Krohnberg v. Pass, 244 
N.W. 329. 

Tenn,—State v. Brown, 21 S.W.(2d) 
721. 

48. N.T.—^People ex rel. Kiehm v. 
Board of Education of City of Uti¬ 
ca, 190 N.T.S. 798, 198 App.Div. 476. 
Tenn.—State v. Brown, 21 S.W.(2d) 
721. 

SO. N.Y.—^People ex rel. Kiehm v. 
Board of Education of City of Uti¬ 
ca, 190 N.Y.S. 798, 198 App.Div. 
476. 

N.D.—^Rosatti V. Common School 
Dist. No. 96, Cass County. 204 N.W. 
833, 52 N.D. 931. 

61. N.Y.—^Horgan & Slattery v. City 
of New York, 100 N.Y.S. 68, 114 
App.Div. 556. 

Tex.—Stephens County v. McCam- 
mon, (Com.App.) 40 S.W.(2d) 67. 
Technical skill and experience re- 
qnired 

Contracts for architectural servic¬ 
es should not be awarded on a com¬ 
petitive basis, because one possessed 
of little skill or technical knowledge 
could underbid one possessing a high 
degree of skill, to the detriment of 
the owner.—Stephens County v. Mc- 
Cammon, (Tex.Com.App.) 40 S.W,(2d) 
67. 

52. Johnson-Olmsted Realty Co. y. 
City and County of Denver, (Colo.) 
1 P.(2d) 928. 

•Competitive bids by corporate archi¬ 
tect 

Under a statute providing that con- 
'tracts for public improvements should 
be let to the lowest responsible bid¬ 
der after advertisement for bids, a 
contract for architectural services 
may not be let to a corporation with¬ 
out complying with such rule, because 
a corporation cannot render personal 
services so as to bring it within the 
meaning of the rule that services of 
a personal nature are not the subject 
of competitive bidding.—^Johnson- 
Olmsted Realty Co. v. City and Conn¬ 
ie of Denver, (Colo.) 1 P.(2d) 928. 


53. U.S.—^Hall V. Union Indemnity 
Co., (C.C.A.MO.) 61 P.(2d) 85. 

Cal.—^Hornlein v. Bohlig, 174 P. 697, 
37 Cal.App, 646—Suhr v. Metcalfe, 
164 P. 407, 33 Cal.App. 59. 

Iowa.—^Manton v. H. L. Stevens & 
Co., 153 N.W. 87, 170 Iowa 495. 
Tex.—^Burns & Hamilton Co. v. Den¬ 
ver Inv. Co., (Civ.App.) 217 S.W. 
719. 

Wash.—Union High School Dist No. 
400 of Whatcom County v. Pacific 
Northwest Const Co., 269 P. 809, 
148 Wash. 594—Columbia Security 
Co. V. .®tna Accident & Liability 
Co.. 183 P. 137, 108 Wash. 116. 
W.Va.—Smith v. Board of Education 
of Parkersburg Dist, 85 S.E. 613, 
76 W.Va. 239. 

^imitatioxL on control over work 
A contract giving the architect 
general control over the work does 
not authorize him to prescribe a 
method of work mo-re expensive than 
that contemplated, and his power is 
limited to seeing that the terms of 
the contract were adequately follow¬ 
ed.—Charles Meads & Co. v. City of 
New York, 181 N.Y.S. 704, 191 App. 
Div. 365. 

54. D.C.—^Fontano v. Robbins, 22 
App.D.C. 253. 

N.Y.—Hall V. Whitney, 165 N.Y.S. 838. 
Wash.—Columbia Security Co, v. 
na Accident & Liability Co., 183 P. 
137, 108 Wash, 116. 

5 C.J. p 256 note 17. 

Arbiter not an agent 
Where an architect is authorized 
to act as arbiter he will not be con¬ 
sidered the agent of either party.— 
Connolloy v. Board of Education of 
Trenton, in Mercer County, (N.J.Sup.) 
135 A. 474. 

State architect not agent 
A state architect who draws plans 
for the approval of state officials, but 
who may not alter such plans once 
approved without consulting the state 
officials, is not an agent of the state. 
—^People ex rel. R. T. Ford Co. v. 
Lewis, 145 N.Y.S. 862, 159 App.Div. 
612. 

55. Fontano v. Robbins, 22 App.D.C. 
253. 

56. Davis V. Bush & Lane Piano Co.i 
265 P. 417, 124 Or. 585. 
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Architect as general agent 
The employer may constitute th€ 
architect his agent generally for all 
purposes connected with the erection 
of the building.—Thomas v. Stewart, 
30 N.E. 577, 132 N.Y. 580—5 C.J. D 
256 note 16. 

57. Mo.—^Fairbanks, Morse & Co. v. 
Merchants* & Consumers* Market 
House Ass*n, 202 S.W. 596, 199 Mo. 
App. 317. 

Wash,—Schajien-Blair Co. Marble & 
Granite Works v. Sisters of Charity 
of House of Providence, 137 P. 468, 
77 Wash. 256. 

Admissions made by a supervising 
architect in the discharge of his du¬ 
ties as such are admissible against 
the owner as in other cases of agency. 
—Cook V. Hunt, 24 Ill. 635—Hudspeth 
V. Allen, 26 Ind. 165—Wright v. Reu- 
sens, 31 N.E. 215, 133 N.Y. 298. 
Extent of architect’s authority 
The extent of the authority of an 
architect, who was agent of the own¬ 
er, to act for such owner in the erec¬ 
tion of a house may be a question for 
the Jury.—^Pratt v. Van Rensselaer, 
209 N.W. 807, 235 Mich. 633. 

58. Ill.—Weld V. First National 
Bank of Englewood, 166 Ill.App. 8. 

Miss.—^Union Indemnity Co. v. Acme 
Blow Pipe & Sheet Metal Works, 
117 So. 251. 

Pa.—^Reifsnyder v. Dougherty, 152 A. 
98, 301 Pa. 328. 

Tex.—McDaniel v. City of Beaumont, 
(Civ.App.) 92 S.W. (2d) 653—Gar¬ 
rett V. Dodson, (Civ.App.) 199 S.W. 
675, error refused. 

Wash.—^Bromley v. McHugh, 210 P. 

809, 122 Wash. 361. 

6 C.J. p 256 note 14. 

Building contract 

(1) The powers and authority of 
the architect are determined by the 
contract between his principal, that 
is, the builder, and himself, and his 
powers are not limited by a building 
contract between the builder and the 
contractor and to which he is not a 
party.—^Davis v. Bush & Lane Piano 
Co„ 265 P. 417, 124 Or. 685. 

(2) A building superintendent and 
an architect are not agents of the 
owner so as to impose liability on the 
owner for extra costs caused the con- 
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ly remove the powers if they so desire,but the 
owner is liable for his acts within the scope of his 
agency.60 Accordingly, in the absence of express 
authority, he cannot bind his employer by contracts 
for any work done upon, or materials furnished for, 
the structure concerning which he is employed.®^ 
Likewise, in the absence of express authority, an 
architect is not authorized to revise the plans, as 
discussed hereinafter in § 11, waive any provision 
of the building contract,^2 accept notice of the assign¬ 
ment of payments coming due under the building con¬ 
tract,^3 or accept notices of liens.®^ 

A supervising architect has no implied authority 


to employ another to do work which the contractor 
has undertaken,^5 or to substitute a subcontractor 
for the principal contractor, either in the perform¬ 
ance of the work or the payment there for.®® Also, 
an architect does not have authority over the em¬ 
ployment®'^ or discharge®® of workmen, or the de¬ 
termination of their compensation.®® 

An architect, however, has certain implied powers 
and authority, and under a contract authorizing him 
to determine proper workmanship and fit materials, 
he may direct the manner of work,*^® reject unfit ma¬ 
terial'll and, where the specifications are ambiguous, 


trsLCtor by their acts, where the con¬ 
tract provided for the construction of 
a buildingr under the supervision of 
the building superintendent and the 
architect and provided that the arch¬ 
itect was the agent of the owner only 
to the extent provided in the contract 
documents, and was required to use 
his powers to enforce performance of 
the contract by both parties.—^Mc¬ 
Daniel V. City of Beaumont, (Tex.Civ. 
App.) 92 S.W.(2d) 662. 

Power to determine damages due 
A contract providing that the own¬ 
er could retain a percentage of the 
sum due the contractor and, if nec¬ 
essary, apply it in liquidating damag¬ 
es under the direction of the archi¬ 
tect does not thereby empower the 
latter to determine the amount of 
damages due under the contract.— 
Funk V. House, (Tex.Civ.App.) 168 
S.W. 481. 

Power to terminate contract 

Under the terms of a building con¬ 
tract it was held that the architect 
had authority to issue a certificate en¬ 
titling the owner to terminate the 
contract.—^American-Hawaiian Engi¬ 
neering & Construction Co. v. Butler, 
133 P. 280, 165 Cal. 497. 

Waiver of requirements 
An architect cannot enlarge his 
powers by waiving requirements in 
the contract.—^Langley v, Rouss, 77 
N.B. 1168, 185 N.Y. 201, reversing 94 
N.T.S. 108, 106 App.Div. 226. 

5d. Fontano v. Robbins, 22 App.D.C. 
263. 

60. Mortrude v. Martin, 172 N.W. 17, 
185 Iowa 1319. 

61, Cal.—Albert Steinfeld & Co. v. 
Broxholme, 211 P. 473, 59 Cal.App. 
623. 

Ind.—^Wacker v. Essex, 119 N.E. 466, 
67 Ind.App, 584. 

Pa.—^Mackay v. Benjamin Franklin 
Realty & Holding Co., 136 A. 613, 
288 Pa. 207. 

Wash.—Bromley v. McHugh, 210 P. 
809, 122 Wash. 361—Schanen-Blair 
Co. Marble & Granite Works v. Sis¬ 
ters of Charity of House of Provi¬ 
dence, 137 P. 468, 77 Wash. 266. 

6 C.J. p 266 note IS. 


Authority to purchase materials for 
owner 

An architect, as such, has no au¬ 
thority to purchase materials or fur¬ 
nishing on behalf of the owner of a 
building.—J. Kennard & Sons Carpet 
Co. V. Houston Hotel Ass*n, (Tex.Civ. 
App.) 197 S.W. 1139. 

Power to make contract after get¬ 
ting bids 

An architect who was told “to get 
other hids“ for certain work to be 
done was not authorized to enter into 
a contract for such work.—^Albert 
Steinfeld & Co. v. Broxholme, 211 P. 
473, 59 CaLApp. 623. 

Paying subcontractors 
An architect cannot impose on the 
principal the additional liability of 
paying subcontractors unless specifi¬ 
cally authorized so to do.—^Reifsny- 
der V. Dougherty, 152 A. 98, 301 Pa. 
328. 

62. Mass.—^Burns v. Thorndike, 117 
N.E. 799, 228 Mass. 562. 

N.Y.—^Langley v. Rouss, 77 N.B. 1168, 
185 N.Y. 201, reversing 94 N.Y.S. 
108, 106 App.Div. 226. 

Authority to waive provisions of con¬ 
tract 

It was not within the authority of 
the architect employed by the owner 
of a building under construction to 
waive a provision of the contract 
that, if any extra work was required, 
a price for the same must be agreed 
upon and approved In writing by the 
architect before such work was be¬ 
gun.—Burns v. Thorndike, 117 N.E. 
799, 228 Mass. 652. 

63. Renton v. Monnier, 19 P. 820, 77 
Cal. 449”-~6 C.J. p 257 note 19. 

64. Tex.—^Burns & Hamilton Co. v. 
Denver Inv. Co., (Civ.App.) 217 S. 
W. 719. 

Wis.—^Bates Expanded Steel Truss 
Co. V. Sisters of Mercy of Janes¬ 
ville, 243 N.W. 466. 

Delivery of notice by architect 
A rotice of intention to claim a lien 
addressed to the owner in care of the 
architect is sufficient where the archi¬ 
tect received the notice and delivered 
it to the owner's president,—^Ellis- 
Myroie Lumber Co. v. St. Luke’s Hos¬ 
pital, 206 P. 398, 119 Wash. 142. 
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Notice of lien to representative of 
owner see Mechanics' Liens § 124 
[40 C.J. p 165 note 48-p 166 note 
65). 

65. Ill.—Campbell v. Day, 90 Ill. 363. 
Md.—^McNulty v. Keyser Office Bldg. 

Co., 76 A. 1113, 112 Md. 638. 

5 C.J. p 258 note 30. 

66. Kan.—Cuthbert v. Rickey, 237 
P. 883, 119 Kan. 233. 

Wash.—Schanen-Blair Co. Marble & 
Granite Works v. Sisters of Charity 
of House of Providence, 137 P. 468, 
77 Wash. 256. 

6 C.J. p 268 note 31. 

After default of contractor 
Where a subcontractor, with knowl¬ 
edge of the principal contractor's de¬ 
fault, supplied materials and render¬ 
ed services on the faith of the state¬ 
ment of the architect that no legal 
remedy would be lost, the subcontrac¬ 
tor could not rely thereon as a new 
contract with the owner made with 
the architect as agent.—Schanen- 
Blair Co. Marble & Granite Works 
v. Sisters of Charity of House of 
Providence, 137 P. 468, 77 Wash. 256. 

67. Lewis v. Slack, 27 Mo.App. 119, 
131—5 C.J. p 267 note 20. 

68. Gerhard Building Co. v. City of 
Dallas, (C.C.A.Tex.) 298 F. 264. 

66. Shoemaker v. Riebe, 88 A. 662, 
241 Pa. 402. 

76. Hewitt v. Buchanan, (Tex.CJiv. 

App.) 4 S.W.(2d) 169. 

Implied authority of architect 

(1) A provision in a building con¬ 
tract that waiinscoting, lavatories, 
and stairs where shown should be of 
marble gives the architect authority 
to require marble wainscoting in the 
basement—Buchanan & Gilder v, 
Gibbs, (Tex.Civ.App.) 166 S.W. 914. 

(2) An architect's authority ta 
make changes in the work with the 
approval of the owner authorizes him 
to require the contractor to omit ele¬ 
vator doors and fronts.—^Dahlstrom 
Metallic Door Co. v. Evatt Const. 
Co., 152 N.E. 716, 256 Mass. 404. 

71- Stimson Mill Co, v. Feigenson 
Engineering Co., 170 P^ 673, 100 
Wash. 172. 



determine what brand of materials shall be used,^^ 
and decide questions arising as to the meaning of 
the provisions of the plans and specifications.*^^ 

If the contract between the builder and the con¬ 
tractor provides that the architect may, upon proper 
notice, terminate the employment of the contractor 
for failure properly to perform his obligations, the 
architect cannot prevent the contractor from further 
performance without giving the required notice.^^ 

Ratification of unauthorized acts. If an architect 
exceeds the scope of his authority, his unauthorized 
act may be ratified by his employer as in other cases 
of agency.An acceptance of work after its com¬ 
pletion does not ratify a contract for the work en¬ 
tered into by a supervising architect, unless the em¬ 
ployer has knowledge of such contract.76 

Settlement of disputes; approval of work; cer¬ 
tificates and estimates. Building and construction 
contracts frequently provide that the architect shall 
be the arbiter of disputes which may arise in the 
course of the work between the owner and the con¬ 
tractor or between the contractor and subcontrac¬ 
tors, and may also provide for the final approval 
of performance under the contract by the architect 
and for his giving of estimates or certificates en¬ 
titling the contractor to payments during the progress 
of the work and upon its final completion. Questions 
growing out of these and similar provisions in the 
builder's contract will be considered in the title Con¬ 
tracts §§ 496-500 [9 C.J. p 755 note 52-p 778 note 76, 
p 902 note 80-p 905 note 28, p 911 notes 15, 18-21]. 

§ 8. — Delegation of Authority 

The personal trust and confidence vested In an archi¬ 
tect cannot be delegated by him without consent. 

Since the practice of architecture calls for the 


exercise of skill and integrify in a high degree,^ 
a personal trust and confidence is reposed in the ski 
of an architect, which he cannot delegate withot 
express authority to do soJ^ 

§ 9. — Duration and Termination of Ai 
thority 

General rules of agency control as to the duration an 
termination of an architect’s authority. 

A supervising architect's authority may be term 
nated in the same manner as the authority of otht 
agents,*^9 such as on payment for services and ea 
penses incurred.^® 

Where the contract of employment is susceptibl 
of two interpretations as to when the owner is er 
titled to terminate the authority of the architec 
it will be construed as giving the right to terminat 
only when there is a reasonable ground for dissatis 
faction,8l although where a dispute arises upon th 
facts as to whether the architect's authority has bee; 
determined it may be a question of fact for th 

jury.S2 

§ 10. Plans and Estimates 

In the absence of a contrary agreement the architec 
Is not the owner of plans prepared by him which are ac 
cepted and paid for by his employer. 

As a general rule, one who employs an architec 
to prepare plans and specifications for a building an 
pays him therefor becomes the owner of the plans.^ 
An exception, of course, arises where the contrac 
specifically states that all plans and specificatior 
are considered the property of the architect and ar 
to be returned to him.^^ a custom among architect 
that the architect retains the plans after they hav 
been paid for, unless he is employed in the erectio 
of the building, has been held not to affect the owr 
ership of the plans,and, in the absence of know! 


72. Drummond v. Hughes, 104 A. 
137, 91 N.J.Law 563. 

Power to condenuL matexial 
Where a building contract required 
the contractor to remove from prem¬ 
ises within twenty-four hours after 
notice all material condemned by the 
architect, specifications calling for 
an “approved brand of lime” contem¬ 
plated a brand approved by the archi¬ 
tect.—Drummond v. Hughes, 104 A. 
137, 91 N.J.Law 663. 

73. Wash.—^Hurley v. Kiona-Benton 
School Dist. No. 27, 216 P. 21, 124 
Wash. 637. 

Wis.—Tomlinson v. Ashland County, 
173 N.W. 300, 170 Wis. 68. 

74. Shoemaker v. Riebe, 88 A. 662, 
241 Pa. 402. 

75. Davis v. Bush & Lane Piano Co., 


265 P. 417, 124 Or. 585—5 C.J. p 
258 note 33. 

7Gi Woodruff v. Rochester, etc., R. 
Co., 14 N.E. 832, 108 N.T. 39. 

77. Bayne v. Bverham, 163 N.W. 
1002, 197 Mich. 181. 

78. Conn.—Johnson & Burns, Inc., v. 
Hayden, 119 A. 50, 98 Conn. 185. 

Kan.—Smith v. Board of Education 
of City of Liberal, 222 P. 101, 115 
Kan. 165. 

5 C.J. p 259 note 36. 

79. Gould V. McCormick, 134 P. 676, 
76 Wash. 61, 47 L.R.A.(N.S.) 765, 
Ann.Cas.l916A 710—6 C.J. p 259 
note 37. 

80. Fltzhugh V. Mason, 83 P. 282, 2 
CaLApp. 220—5 C.J. p 269 note 38. 

81. Gould V. McCormick, 134 P. 676, 
75 Wash. 61, 47 L.R.A(N.S.> 765. 
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B2. Sitkin v. Smith, (Ariz.) 276 3 
521, 66 A.L.R. 645. 

83. Ind.—^Hutton v. School City < 
Hammond, 142 N.B. 427, 194 In< 
212 . 

Minn,—^McCoy v. Grant, 174 N.W. 72 
144 Minn. 92. 

Neb.—^Berlinghof v. Lincoln Count; 

257 N.W. 373 
5 C.J. p 259 note 41. 

Plans property of employer 
Plans forming an essential part c 
the building contract, unless prove 
to be the property of the architec 
are deemed to be the property of th 
employer.—^McCoy v. Grant, 174 N.V 
728, 144 Minn. 92. 

84b McCoy v. Grant, supra, 

85b Windrim v. Philadelphia, 
Phila.(Pa.) 660, 
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§ 10 


edge of the custom by both parties, an architect is 
not entitled to pay for his services until he delivers 
the plans.sfi 

As between the architect and builder there is said 
to be a universal custom that the builder has a right 
to use and possess plans while the building is in 
course of construction, although the plans remain 
the property of the architect.^^ 

Questions as to estimates made by the architect 
during the progress of the work as a basis for the 
payment of the contractor will be considered in the 
title Contracts §§ 496-SOO [9 CJ. p 7SS note 52-p 
778 note 76, p 902 note 80-p 90S note 28, p 911 notes 
IS, 18-21]. 

§11. Alterations and Extra Work 

In the absence of proper authority therefor the archi¬ 


tect cannot alter or change the building plans and specifi¬ 
cations so as to bind parties to the building contract. 

An architect superintending the erection of a build¬ 
ing has generally no authority to make alterations in 
the plans and specifications,^^ particularly where they 
are incorporated in the contract for construction 
nor may he consent to their alteration, and thereby 
bind his employer,unless the power to do so is 
conferred on him by the contract, either in express 
terms^i or by necessary inference nor, in the 
absence of express or apparent authority to do so,^^ 
may an architect bind his employer for extra work,^^ 
or make any changes in the original contract between 
the builder and his employer's material matters. 
For example, in the absence of express authority, 
an architect cannot extend the time for completing 


86. Hill V. Sheffield, 117 N.Y.S. 99— 
5 C.J. p 259 note 44. 

87. Lumsford v. Dietrich, 5 So. 461, 
86 Ala. 250, 11 Am.S.R. 37—5 C.J. 
p 259 note 45. 

88. D.C.—^Fontano v. Robbins, 22 
App.D.C. 253. 

xowa.—Volquardsen v. Davenport 
Hospital, 141 N.W. 432, 161 Iowa 
706. 

Ky.—^Nick Warisse Baking Co. v. Na¬ 
tional Concrete Const. Co., 291 S.W. 
856, 218 Ky. 422. 

Tex.—^Hewitt v. Buchanan, (Civ.App.) 
4 S.W.(2d) 169. 

Wash.—Columbia Security Co. v. iEt- 
na Accident & Liability Co., 183 P. 
137, 108 Wash. 116. 

W.Va.—Smith v. Board of Education 
of Parkersburg Dist, 85 S.E. 513, 
76 W.Va. 239. 

See Holslag v. Morse, 188 Ill,App. 607, 
Alteration of plans by special agent 
An architect who by the terms of a 
contract is a special agent has no au¬ 
thority to alter the construction plans 
without the owner's consent.—Smith 
V. Board of Education of Parkersburg 
Dist., 86 S.E. 513, 76 W.Va. 239. 

Alteration to detriment of contractor 
An architect is without power to 
change the specifications to the det¬ 
riment of the contractor.—Pontano v. 
Robbins, 22 App.D.C. 253—Hayden v. 
Astoria, 145 P. 1072, 74 Or. 625. 

Authority of state architect 
Under a statute empowering the 
state architect to draw plans and 
supervise the construction of state 
buildings and providing that no al¬ 
terations may he made in such plans 
without approval of state officials, 
such architect has no authority to 
make any material alterations in the 
plans without consulting with state 
officials.—People ex rel, R. T. Ford 
Co, v. Lewis, 145 N.T.S. 862, 159 App. 
Div. 612. 

Prescribing more expensive method 
The architect does not have the 


power to prescribe a method much 
more expensive than the one contem¬ 
plated by the contract.—Charles 
Meads & Co. v. City of New York, 181 
N.Y.S. 704, 191 App.Div. 366. 

89. Nick Warisse Baking Co. v. Na¬ 
tional Concrete Const. Co., 291 S.W. 
356, 218 Ky. 422. 

90. People ex rel. R. T. Ford Co. v. 
Lewis, 145 N.Y.S. 862, 159 App.Div. 
612. 

Substitution of materials 
An architect may not bind his em¬ 
ployer, in the absence of authority to 
do so, by consenting to a substitution 
of materials.—Glacius v. Black, 50 
N.Y. 145, 10 Am.R. 449—Mohawk 
Overall Co. v. Brown, 148 N.Y.S. 369, 
163 App.Div. 157—People ex rel. R. T. 
Ford Co. V. Lewis, 145 N.Y.S. 862, 159 
App.Div. 612. 

91. Mass.—Dahlstrom Metallic Door 
Co. V. Evatt Const. Co., 152 N.E. 715, 
256 Mass. 404. 

Or.—^Hayden v. City of Astoria* 145 
P. 1072, 74 Or. 625. 

5 C.J. p 257 note 23. 

Alterations authorized by contract 
The architect has the power to re¬ 
quest alterations when authorized to 
do so by contract.—Conrad v. Foerst, 
201 P. 795, 54 CaLApp. 277. 

Where a subcontract for the fabri¬ 
cation and installation of elevator in¬ 
closures and metal doors, required 
the subcontractor to abide by the 
principal contract, which authorized 
the architect to make changes with 
the owner’s approval, the subcon¬ 
tractor was bound by the architect’s 
order to omit the installation of ele¬ 
vator doors and inclosures, and mere¬ 
ly furnish the materials.—^Dahlstrom 
Metallic Door Co. v. Evatt Const. Co., 
152 N.E. 715, 256 Mass. 404. 

92. Gibson County v. Motherwell 
Iron, etc., Co., 24 N.E. 115, 123 Ind. 
364—5 C.J. p 258 note 24. 

93. Sando v. Kalberg, 244 P. 676, ISS 
Wash. 247. 


Extra work not directed 
An architect’s letter to a contractor 
stating that a certain price per cubic 
yard of excavation was approved and 
that the architect would go over the 
work on the site with whomever the 
contractor designated, did not consti¬ 
tute as a matter of law a direction, 
in writing to the contractor to do ex¬ 
tra work within the contract author¬ 
izing the contractor to recover for the 
extra work if ordered to do so in 
writing by the architect since the 
letter indicated that it contemplated 
a conference on the site where the 
excavation was to be done,—Crane 
Construction Co. v. Commonwealth, 
(Mass.) 195 N.E. 110. 

94. New York State Nat Bank of 
Albany v. Whitehall Water Power 
Co., Ltd., 146 N.Y.S. 769, 161 App. 
Div. 304. 

Installation of mall chutes 
Powers ordinarily given the su¬ 
pervising architect in the erection of 
a building do not include the power to 
contract for installation of mail 
chutes in the building.—American 
Mailing Device Corp. v. Widener, 103 
A. 875, 260 Pa. 375. 

95. Ky.—^Nick Warisse Baking Co. 
v. National Concrete Const Co., 29i 
S.W. 356, 21S Ky. 422. 

N.Y.—^M. L. Ryder Building Co. v. 
City of Albany, 176 N.Y.S. 456, 1S7 
App.Div. 868. 

Pa.—^Reifsnyder v. Dougherty, 152 A. 
98, 301 Pa. 328. 

Tex.—^Hewitt V. Buchanan, (Civ.App.) 
4 S.W.(2d) 169. 

Wash.—^Hurley v. Kiona-Benton 

School Dist No. 27, 215 P. 21, 124 
Wash. 537. 

W.Va.—Charleston Lumber Co. v. 

Friedman. 61 S.E. S15, 64 W.Va. 161. 

6 C.J. p 257 note 22. 

98. M. L. Ryder Building Co. v. City 
of Albany, 176 N.Y.S. 456, 187 App. 
Div. 868. 
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the work,^ iqj. accept a class of work or 

materials inferior to, or different from, that call¬ 
ed for by the contract.98 

A modification in plans directed by the architect 
at a time when he was acting as a duly authorized 
agent of the owner will, however, be binding, as at 
such a time he had the power to bind his principal 
to the extent of his apparent authority.99 Where 
an architect is authorized to order extra work and 
alterations in a specified manner, the employer will 
not be liable unless the terms of the power are strict¬ 
ly complied with.^ Under a power to determine dis¬ 
putes as to the interpretation of plans or specifica¬ 
tions, the architect may dispense with requirements 
in the specifications, but he cannot dispense with per¬ 
formance of any substantial part of the contract.^ 

Minor alterations. It has been held that the archi¬ 
tect is authorized to make minor changes so long 
as they do not entail extra cost and are consistent 
with the purposes of the building.3 

Alteration affecting surety. The architect, in the 
absence of authority, may not alter the plans and 
specifications without the consent of a surety where 
the surety is concerned.'^ 

§ 12. Submission of Plans in Competition 

Any collusion to stifle competition where plans are 
submitted in competition is against public policy. 

Where architects are called on to submit plans in 


competition, as they often are, it is contrary to public 
policy for the competing architects to enter into an 
agreement to stifle competition.^ 

Where, according to the terms of the competition, 
the designer of the accepted plan is to be made 
superintendent of construction, such designer has a 
right of action for a refusal to employ him as archi¬ 
tect and superintendent of the building,® unless the 
acceptance of the plan is merely conditional.^ 

The mere fact that a county offered a prize for 
plans for a building, and awarded the prize to plain¬ 
tiff, does not obligate the county to pay plaintiff for 
the plans if it did not erect the building,® and where 
no decision or award is made as to the best plans, 
in accordance with the contract, although such plans 
have been selected but not used, the authors of such 
plans have no claim against the inviter of the plans 
for services rendered in preparing them ^ 

§ 13. Compensation 

An architect's right to compensation depends on the 
existence, validity, and performance of a contract ex¬ 
press or implied therefor. 

An architect’s right to compensation for his serv¬ 
ices depends, as will be seen from the cases cited in 
this and the following sections, upon the existence of 
a contract between the architect and the person whom 
he seeks to hold liable and upon performance by the 
architect of the conditions of such contract One 


97. Chicago Sanitary Dist. v. Mc¬ 
Mahon, etc., Co., 110 IlLApp. 610— 
5 C.J. p 258 note 28. 

98. U.S.—U. S. V. Walsh, (N.T.) 115 
F. 697, 52 C.C.A. 419. 

N.J.—^Bond V. Newark, 19 N.J.Eq. 
376. 

6 C.J. p 258 note 29. 

99. Sando v. Kalberg, 244 P. 576, 138 
Wash. 247. 

1. Iowa.—^Volquardsen v. Davenport 
Hospital, 141 N.W. 432, 161 Iowa 
706. 

Tenn.—Bannon v. Jackson, 117 S.W. 
504, 121 Tenn. 381, 130 Am.S.R: 778, 
17 Ann.Cas. 77. 

5 C.J. p 258 note 25. 

Conditions imposed by contract 

(1) Where an agreement between 
the owner and the contractor pro¬ 
vides for no change from specifica¬ 
tions except upon the written con¬ 
sent of the architect accompanied by 
a statement of the cost of the change, 
the architect has no authority to 
make a change except upon those 
terms.—Iowa Electric Light & Power 
Co. V. Hopp, (Iowa) 266 N.W. 512. 

(2) That the architect orally au¬ 
thorized the building contractor to 
use another type of material at an 
increased cost did not entitle the con¬ 
tractor to recover the difference from 

6 O.J.S.-20 


the owner, where the agreement be¬ 
tween the owner and the contractor 
provided that no changes necessitat¬ 
ing extra cost could be authorized by 
the architect, and any such changes 
must be made only on written order 
from the owner signed by the archi¬ 
tect.—Iowa Electric Light & Power 
Co. V. Hopp, supra. 

(3) Where the contract provided 
that there must be no changes in the 
plans without written consent of the 
architect, the contractor was not au¬ 
thorized to change the plans upon the 
oral permission of the architect.— 
Volquardsen v. Davenport Hospital, 
141 N.W. 432, 161 Iowa 706. 

2. Mallard v. Moody, 31 S.E. 45, 105 
Ga. 400—5 C.J. p 258 notes 26, 27. 

a. Hutchinson v. Bohnsack School 
Dist., 199 N.W. 484, 61 N.D. 165. 
Trivial alterations 
Trivial alterations requested by an 
architect empowered to do so will 
not prevent recovery on the contract. 
—Conrad v. Foerst, 201 P. 795, 64 
Cal.App. 277. 

4. Hall V. Union Indemnity Co., (C. 
C.A.MO.) 61 F.(2d) 85. 

5. Flanders v. Wood, 18 S.W. 572, 83 
Tex. 277—5 C.J. p 267 note 14, p 
268 note 15. 


Stifling competition by corporation 
Where a corporation composed of 
architects is formed to act as archi¬ 
tect for a proposed municipal build¬ 
ing under a statute requiring compet¬ 
itive bids for such services, it seems 
that the purpose of organizing the 
corporation was to stifle and prevent 
competition in the matter of the serv¬ 
ices contracted to be furnished.— 
Johnson-Olmsted Realty Co. v. City 
and County of Denver, (Colo.) 1 P. 
(2d) 928. 

6. Walsh V. St. Louis Exposition, 
etc.. Assoc., 2 S.W. 842, 90 Mo. 459, 
affirming 16 Mo.App. 502. 

Contract in prize competition 
An offer to an architect to enter in¬ 
to a competition for the award of a 
building contract is a unilateral of¬ 
fer until accepted, at which time it 
becomes a binding contract.—Hood v. 
Polish National Alliance of the Unit¬ 
ed States, 246 Ill.App. 137. 

7. Walsh V. St. Louis Exposition, 
etc.. Assoc., 14 S.W. 722, 101 Mo. 
534—5 C.J. p 268 note 17. 

8. Tilley v. Cook County (Ill.) 103 
U.S. 155, 26 L.Ed. 374. 

9. Audsley v. New York, (N.T.) 74 
F. 274, 20 C.C.A. 426—5 C.J. p 268 
note 18. 


305 



ABCEITECT8 


6 O.J.S, 


§ 13 

who prepares plans and specifications or performs 
other architectural work for another at his request is 
entitled to compensation therefor^® in the absence of 
an agreement that the work shall be done gratuitous¬ 
ly,or unless precluded from recovery by a con¬ 
travening statute,12 but, in the absence of an agree¬ 
ment to that effect, a builder is not entitled to charge 
for a plan which he prepares and attaches to the 
specifications as explanatory thereof.12 

An architect’s right to compensation is not affected 
by the fact that he subsequently becomes the con¬ 
tractor, 

In the absence of an agreement to the contrary, the 
architect must look to his employer for his compen- 
satioii.i5 The architect may not recover from those 
who did not bind themselves personally on the con¬ 


tract of employment,!® and an architect may not re¬ 
cover from an alleged principal for services per¬ 
formed when he is employed by one having no au¬ 
thority to employ him.!*^ 

In cases of agency in the emplo 3 nnent of an archi¬ 
tect the principal may be bound for the architect’s 
compensation, although the agent had no authority 
to accept the plans, but only to cause them to be pre¬ 
pared.!® 

Effect of licensing statutes. It is generally held 
'that one not a licensed architect is not entitled to 
compensation for architectural services where he is 
practicing his profession in violation of statutes re¬ 
quiring a license,!® as where he holds himself out as 
a licensed architect in violation of such a statute,®® 
although, in the absence of a contrary statute, an 


10. Tex.—^Frost v. Grimmer, (Civ. 
App.) 142 S.W. 615. 

Wash.—^Blackwell v. Ranier Golf & 
Country Club. 208 P. 21. 120 Wash. 
384. 

11. Central Park Presbyterian 
Church V. Hopkins, 60 Ill.App. 674. 

12. Cal.—^Barton v. El Encanto 
Apartments, 14 P.(2d) 601, 216 Cal. 
600. 

Assistance in illegal act 

An architect cannot recover on a 
contract with a board of county com¬ 
missioners to assist It in doing an il¬ 
legal act in erecting a courthouse 
when no funds had been provided for 
the purpose.—^Weathers v. Board of 
Commissioners of Coal County, 154 
P. 642, 64 Okl. 723. 

Exchange of services for stock 
An alleged agreement that two 
thirds of the compensation for an 
architect’s services to a corporation 
should be credited on a stock sub¬ 
scription is invalid as contemplating 
an exchange of services for stock in 
violation of the permit held by the 
corporation under the Corporate Se¬ 
curities Act which authorized only 
sales of stock for not less than forty 
per cent in cash with the balance to 
be paid in a specified period.—^Barton 
V. El Encanto Apartments, 14 P.(2d) 
501, 216 Cal. 500. 

IToupasrment of excise tax 
The fact that an architect fails to 
pay an excise tax, passed in the in¬ 
terests of revenue only, will not pre¬ 
vent his recovering under a valid 
contract of employment.—Wolpa v. 
Hambly, 163 N.E. 186, 20 Ohio App. 
236. 

13. Maas V. Hernandez, 19 So. 269, 
48 Iia.Ann. 264—6 C.J. p 260 note 
54. 

14. Maas v. Hernandez, supra—5 C. 
J. p 260 note 53. 

IB. Wehh V. School, 3 Phila.(Pa.) 
125. 


Action against contractor 

If the architect cannot recover from 
the owner, who sets up defective 
workmanship, for his services, he 
may not recover from the contractor 
who was a Joint wrongdoer responsi¬ 
ble for such defective work.—^Harley 
V. Blodgett Engineering & Tool Co., 
202 M.W. 953, 230 Mich. 610. 
le. Pla—^Hunt V. Adams, 149 So. 24. 
-KT.—Green v. Messing, 268 H.T.S. 

82. 236 App.r>iv. 107. 

Agent's liability 

Even if the agent knew he had no 
authority to contract with the archi¬ 
tect for his services in connection 
with a building, the agent is not per¬ 
sonally liable if the architect knew 
the agent exceeded his authority in 
making the contract.—Swearingen v. 
C. W. Bulger & Son, 176 S.W. 328, 117 
Ark. 557. 

Theatrical promoter 

Where a theatrical promoter em¬ 
ploys an architect to prepare plans, 
and the owner knows of this and ex¬ 
amines the plans, the arcliitect may 
recover for his services from the pro¬ 
moter or the owner.—^Eckel v. Grue- 
bel, (Mo.App.) 226 S.W. 983. 

17. Reuter v. Nixon State Bank, 

(Tex.Civ.App.) 206 S.W. 716. 

Test of authority 

Where the employee of the owner 
commissions an architect to prepare 
plans for the owner, and there is a 
question of his authority to do so, the 
architect’s recovery will depend on 
the law of agency.—^Litchfield v. 
Green, (Ariz.) 33 P.(2d) 290. 

Lack of authority to employ 

Under a statute providing that no 
township debt may be created except 
by the advisory board and in the 
manner prescribed by statute, recov¬ 
ery under a contract for architect’s 
services made with school trustees 
was denied.—Gaddis v. Barton School 
Tp. of Gibson County, (Ind.App.) 164 
N.E. 499. 


Employment by bank cashier 

An architect may not recover un¬ 
der a contract where he was employ¬ 
ed by a bank cashier who had no au¬ 
thority to act for the hank.—^Reuter 
V. Nixon State Bank, (Tex.Civ.App.) 
206 S.W. 715. 

18. Driscoll V. Council Bluffs Inde¬ 
pendent School Dist, 16 N.W. 291, 
61 Iowa 426—5 C.J. p 261 note 65. 

19. Ill.—^Keenan v. Tuma, 240 Ill. 
App. 248. 

Mich.—Wedgewood v. Jorgens, 157 N. 

W. 360, 190 Mich. 620. 

Pa.—Simons, Brittain & English, Inc., 
V. Citizen’s National Bank of 
Monessen, 5 Pa.Dist & Co. 393. 
Wis.—Hickey v. Sutton, 210 N.W. 
704. 

Where employer knew architect was 
not licensed 

Under a licensing ordinance requir¬ 
ing an annual license for architects 
and including within the definition 
of “architects” any person engaged in 
the planning or supervision of the 
erection, enlargement, or alteration of 
buildings, a building contractor who 
was an architect within the mean¬ 
ing of the foregoing but who had no 
license and who hired an unlicensed 
architect to prepare plans for a build¬ 
ing was not entitled to recover on a 
contract to furnish plans for a build¬ 
ing, even though he had informed his 
employer that he was not a licensed 
architect.—^Wedgewood v. Jorgens, 
157 N.W. 360, 190 Mich. 620. 
Necessity of securing licensee supra 
I 5. 

99. Cal.—Meyer v. Holler & Bow¬ 
man, (App.) 8 P.(2d) 936. 

Ill.—^People ex reL State Board ol 
Examiners of Architects v. Rodgers 
Co., 116 N.B. 146, 277 IlL 161. 
Wash.—^Sherwood v. Wise, 232 P, 809, 
132 Wash. 295. 

Compeusatiou to uplioensed axchl- 
tects 

Where the licensing of architects 


306 



unlicensed architect may recover compensation for 
architectural services if he employs a licensed archi¬ 
tect to do the work.2i Where the licensing* statute 
merely forbids the use of the title of “architect*' 
without a license, an architect who did not hold him¬ 
self out as a licensed architect may recover for his 
services,2 2 and where the statute distinguishes public 
buildings from private buildings in the requirement 
of a license as to the former an unregistered archi¬ 
tect may recover for making plans for a private 

building.23 

If a contractor suing for services in procuring 
plans and specifications had, on some other occasion, 
violated a statute requiring the licensing of archi¬ 
tects, such fact will not bar recovery for the services 
sued for.24 

Performance. The architect must, in order to be 
entitled to compensation, have carried out his con¬ 
tractus or have been excused from performance, but 
he will not be deprived of his right to compensation 
by omissions or imperfections in performance so 
slight that they cannot be regarded as substantial.^® 
The failure of the architect to perform independent 
promissory representations will not preclude re¬ 
covery by him for his services where they are not 
fraudulently made with the intention of not per¬ 
forming them,27 nor can he be deprived of the right 
to compensation by his failure to perform acts which 


it is not his duty, under his employment, to perform.^® 

An architect's right to compensation for his serv¬ 
ices depends on whether he had the qualifications 
and possessed and exercised that degree of skill, 
knowledge, and judgment ordinarily possessed and 
used by ordinarily proficient architects,and ordi¬ 
narily the exercise of proper care and skill by the 
architect is a condition precedent to his being entitled 
to compensation.®® 

An owner is not justified in refusing to pay the 
architect's commissions on the ground that an altera¬ 
tion cost more than anticipated, due to extras requir¬ 
ed by the owner.®i 

Release upon part payment. Where the amount of 
the architect's claim for services is disputed, his 
release of the owner upon part payment is not void 
for want of consideration.®® 

Lien. The right of an architect to a lien for his 
services will be considered in the title Mechanics' 
Liens § 36 [40 C.J. p 79 note 80-p 81 note 91]. 

§ 14. —— Drawing Plans 

a. In general 

b. Conditional employment 

c. Delivery and acceptance of plans 

a. In General 

The right of an architect to recover for his services 


Is for the protection of the public, a- 
contract in violation of the licensing 
statute is void and the architect can¬ 
not recover compensation thereon.— 
Jones V. Wickstrom, (Cal.App.) 268 
P. 449. 

ei. ICeenan v. Tuma, 240 Ill.App. 
248. 

22. Pa.—Simons, Brittain & English, 
Inc., V. Armstrong & Markell, 86 
Pa.Super. 98. 

Wis.—^Adams v. Feiges, 239 N.W. 446 
—^Fischer v. Landisch, 234 N.W. 
498. 

A corporation, may recover for pre¬ 
paring building plans if it did not 
hold Itself out as an architect, and if 
the plans were signed by a duly reg¬ 
istered architect.—^Simons, Brittain 
& English, Inc. v. Armstrong & Mar¬ 
kell, 86 PaSuper. 98. 

Isolated act 

An unlicensed out-of-state archi¬ 
tect who supervises the construction 
of a building in a state which re¬ 
quires architects to be licensed may 
recover for his services, since the li¬ 
censing statute does not refer to a 
single isolated act—^Dane v. Brown, 
(C.C.A.MO.) 70 P.(2d) 164. 

Statute Mtnpliaslzlng fraud 
Under a statute which studiously 
refrains from prohibiting the doing 


of architectural work by any person 
for another, but emphasizes that the 
inhibition relates only to a person 
fraudulently posing as an architect, 
only the false pretense of serving un¬ 
der the name of “architect” by one 
not entitled to do so is prohibited, and 
one not describing or holding him¬ 
self out as an architect may recover 
for architectural services.—^Brown v. 
Glass, 1G7 S.E. 722, 46 Ga.App. 323. 
SCakiiig known that one Is not archi¬ 
tect 

An uncertificated architect may un¬ 
der the statute furnish plans and 
recover therefor if he informs the 
person for whom such plans are fur¬ 
nished that he is not a certificated 
architect—^Porce v. Hart, (Cal.) 289 
P. 828. 

2a Bollin V. Fahl, 206 N.W. 496, 232 
Mich. 658. 

2Am Wahlstrom v. Hill, 252 N.W. 339, 
213 Wis. 533. 

sa Raitman v. McCune, (Okl.) 30 P. 
(2d) 878. 

2a Raitman t. McCune, supra. 

27. Ellerd v. Sodeberg, (Tex.Civ. 

App.) 222 S.W. 674. 

Promise to finance building 

Persons who employ an architect 
to make plans may be liable fo^ his 

307- 


services despite the nonperformance 
of his statements as to financing the 
building.—^Ellerd v. Sodeberg, (Tex. 
Civ.App.) 222 S.W. 674. 

2a Capitol Hotel Co. v. Rittenberry, 
(Tex.Civ.App.) 41 S.W.(2d) 697. 
Auditing accounts 
An architects failure to audit ac¬ 
counts would not affect his right to 
recover his fee if the owner did not 
look to the architect to audit the ac¬ 
counts.—Capitol Hotel Co. v. Ritten¬ 
berry, (Tex.Civ.App.) 41 S.W. (2d) 
697. 

2a Or.~White v. Pallay, 247 P. 316, 
119 Or. 97. 

Pa.—^Rockefeller v. Bennett, 17 Pa. 
Bist. & Co. 239. 

30. Capitol Hotel Co. v. Rittenberry, 
(Tex.Civ.App.) 41 S.W.(2d) 697. 

31. Mercier v. Munich, 120 So. 522, 
9 La.App. 373. 

32. Davis V. Pendennis Club, 19 S. 
W.(2d) 1078, 230 Ky. 465. 

Accord and satisfaction 
Where the architect and his em¬ 
ployer could not agree on the sum 
due the architect for his services, ac¬ 
ceptance of a check tendered in full 
payment of the architect’s bill op¬ 
erates as an accord and satisfaction. 
—James v. Riverside Lumber Co., 208 
P. 260, 121 Wash. ISO, 
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in thd preparation of plans ts dependent upon the terms 
of his contract and his proper performance thereof. 

As has been noted in the preceding section, the 
right of the architect to recover for his services, in¬ 
cluding the preparation of plans, depends upon the 
existence of a valid contract and he cannot recover 
for services in the preparation of plans voluntarily 
rendered unless his plans are afterward accepted.^3 
An architect cannot recover for his services in the 
preparation of plans if, through his negligence, the 
plans which he furnishes are grossly defective or are 
of no value to the owner^^ but his right to compensa¬ 
tion is not defeated by a defect in the plans which 
is occasioned by the unwillingness of the owner to 
allow the expense to be incurred which would have 
obviated it.^^ 

Where an architect is employed generally to draw 
the plans and specifications for a building of a given 
style and dimensions, he may recover for his services 
upon a compliance with the terms of his employ¬ 
ment even though the building planned is one which 
the employer cannot erect at the place at which 
it was his purpose to erect it,S6 but if the architect 
knows the place where it is intended to erect the 


building he must know the building restrictions of 
that particular place and must draw the plans and 
specifications accordingly or else forfeit his right of 
recovery for his services.^*^ So the architect can¬ 
not recover for his plans and specifications where the 
building, if erected in accordance with them, would 
violate the building ordinances of the place at which 
it is to be erected^ ^ unless he has been directed by 
the owner so to prepare them.^^ 

An architect's negligence and delay in furnishing 
plans will not defeat his recovery of his fee al¬ 
though it may render him liable for damages for 
negligence.'*® 

In order for an architect to recover for drawing 
plans for a public or governmental body it is es¬ 
sential that all the statutory requirements regarding 
such contracts have been met.^^ 

Failure to use plans. Where the architect prepar¬ 
ed plans and specifications for a building pursuant 
to an unconditional order or direction of the owner, 
he is entitled to recover for his services whether or 
not the plans are used^^ if they substantially com¬ 
ply with the employer's instructions.'*^ So his right 


33. Tilley v. Cook County, (Ill.) 103 
U.S. 165. 26 L.Ed. 374—5 C.J. p 260 
note 49. 

SCraiLsfer of plans 
Where the architect’s plans, drawn 
for an individual, are transferred to 
a hotel company which assumed the 
architect’s contract, the individual is 
not released from liability for the 
architect’s services.—O’Kain -yv Da¬ 
vis, 216 S.W. 354, 186 Ky. 184. 

34. IT.S.—^Kinney v. Manitowoc 
County, (Wls.) 135 F. 491, 68 C.C. 
A. 203. 

N.Y.—^Dunne v. Robinson, 103 N.T.S. 

878, 53 Misc. 545. 

6 C.J. p 260 note 52. 

Negrliffeno© not shown.—^Wolf v. 
Dimond, (R.I.) 129 A. 342. 

35. Levy V. Kohlman, 8 La.App. (Or¬ 
leans) 233. 

36. Bebb v. Jordan, 189 P. 552, 111 
Wash. 73. 

Violation of zoning^ ordinance 

The owner may not defend on the 
ground that the architect’s plans were 
in violation of a zoning ordinance and 
therefore made for an illegal purpose. 
—^Welser v. Stadium of Carnarsie, 244 
N.Y.S. 61, 137 Misc. 881. 

37. Bebb v. Jordan, 189 P. 553, 111 
Wash. 73—5 C.J. p 260 note 50. 

36. Bebb v. Jordan, supra. 

Effect of other violations 
Where the owner of a vacant lot 
pointed out a building on an adjoin¬ 
ing lot to an architect and requested 
the same plans, the architect could 
not recover for his services in pre¬ 


paring the plans, where the building 
was not such as could be properly 
constructed under the city ordi¬ 
nances, and it was immaterial that 
the building on the adjoining lot also 
violated the city ordinances, the em¬ 
ployer having no knowledge that the 
building would violate any ordinance. 
—^Bebb V. Jordan, 189 P. 553, 111 
Wash, 73. 

Ednor violation of law 
Where an architect’s specifications 
for a building, if they did not exactly 
comply with the law, deviated there¬ 
from so slightly that an alteration 
could have been easily made, the ar¬ 
chitect is entitled to compensation 
for his services.—^Klemm v. Hermann, 
92 A. 51, 86 N.J.Law 6S9. 

39. Nave v. McGrane, 113 P. 82, 19 
Idaho 111. 

Ignorance of owner 

Where the owner is ignorant of 
building ordinances which would pre¬ 
vent the erection of a building for 
which he had commissioned an archi¬ 
tect to draw plans, the fact that the 
plans were drawn at the direction of 
the owner does not excuse the archi¬ 
tect.—^Bebb v. Jordan, 189 P. 553, 111 
Wash. 73. 

40. Capitol Hotel Co. v. Rittenberry, 
(Tex.Civ.App.) 41 S.W.(2d) 697. 

41. Rapp v. Board of Education of 
City of Las Vegas, 284 P. 761, 34 N. 
M. 526. 

Plans not accepted 
A school district was held not li¬ 
able for an architect’s fees for plans 
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and specifications where they were 
not accepted, the district had no mon¬ 
ey for such purpose, and the contract 
was made before an election was 
held for the issuance of bonds for 
building purposes.—^Barton v. Tokio 
Independent School Dist., (Tex.Civ. 
App.) 49 S.W.(2d) 939. 

42. Ga.—^Douglas v. Rogers, 73 S.E. 
700, 10 Ga.App. 486. 

Ky.—Davis v. Pendennis Club, 19 S. 

W.(2d) 1078, 230 Ky. 465. 

La.—Sully v. Pratt, 31 So. 161, 106 
La. 601—^Nolan v. Great Southern 
Wire-Bound Box Co., 127 So. 98, 12 
La.App. 688—Nolan v. Perloff, 110 
So. 754, 10 La.App. 618. 

Tex.—^Vaky v. Phelps, (Civ.App.) 194 
S.W. 601. 

Wash.—^Bebb v. Jordan, 189 P. 553, 
111 Wash. 73. 

5 C.J. p 260 note 47, p 261 note 58. 
Time spent in preparation of plans 
The fact that an architect cannot 
state definitely how much time he 
spent in preparing plans will not de¬ 
feat his action for compensation for 
his services, the element of time, in 
the case of professional men, being 
but one of the considerations in fix¬ 
ing the amount of compensation.— 
Kent v. Darman, (R.I.) 137 A. 467. 

43. Brinckle v. England, 78 A. 638, 
25 Del. 16—5 C.J. p 260 note 48. 

An architect may xiot recover com¬ 
pensation for drawing plans if the 
plans were not substantially for such 
a building as he had been employed 
to draw plans for.—Svarz v. Dunlap, 
235 P. 801, 134 Wash. 555. 
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to compensation will not be defeated by the fact 
that the building for which the plans are prepared 
was never constructed^^ or by the fact that the time 
is not such as to render it expedient to build.'^S 

Entire and divisible contracts. A contract to pre¬ 
pare plans and specifications and superintend the 
erection of the structure for a fixed price is an en¬ 
tire one, and recovery cannot be had for a per¬ 
formance of part of the contract without a per¬ 
formance of the other part, or a sufficient excuse 
for the nonperformance.^® Where the different 
items are provided for separately, however, with 
specified prices for each, the contract is severable 
and recovery may be had for the performance of 
one item, although it cannot be had for the others.'^'^ 


Where the compensation of the architect Is made by 
the contract dependent upon the fulfillment of a particular 
condition, such fulfillment Is, unless waived, essential to 
the architect's right of recovery. 

Where the right of the architect to compensation 
is made by the contract dependent upon the fulfill¬ 
ment of a particular condition, such fulfillment is a 
condition precedent to his right to recover.^® Such 
a condition, for example, may be the employer's sat¬ 
isfaction with, or approval of, the plans,the ac¬ 
quisition by the employer of the property designed 
to be improved,®® the success of the employer in 
financing the building,®^ or the ultimate determina¬ 
tion of the employer to build.®^ 


Failure to comply with important 
provision 

An architect employed to draw 
plans for a building, whose plans fail 
to comply with a most important pro¬ 
vision of the specification, is not en¬ 
titled to compensation for preparing 
such plans.—^Mayer v. Wells, (Ohio) 
222 F. 881, 138 C.C.A. 571. 

Slight variance 

Where the architect’s plans de¬ 
viated so slightly that an alteration 
might be easily made, if the archi¬ 
tect is given no opportunity to alter 
the plans, he is entitled to recover 
for his services.—^Klemm v. Her¬ 
mann, 92 A. 51, 86 N.J.Law 689. 
provision for heating 

In an architect’s action for com¬ 
pensation the contention that the 
plans were worthless because not 
making an adequate provision for 
heating the building cannot be sus¬ 
tained where the plans were drawn 
with provision for connection with a 
public heating system as directed by 
the owner although the public heat¬ 
ing system did not yet extend to the 
site of the proposed building.—Cur¬ 
tis V. Bales, 241 S.W. 83, 211 Mo.App. 
219. 

44. La,—Ghirardi v. Krisler, (App.) 

161 So. 887—^Nolan v. Perlolf, 119 

So. 754, 10 La.App. 618. 

Ohio.—Owens v. The Village of 

Wilmington, 15 Ohio App. 400. 

5 C.J. p 261 note 60. 

Abandonment of project 

(1) Abandonment of a building 
project is not a defense to an archi¬ 
tect’s action for compensation for 
drawing plans for such project.— 
Curtis V. Bales, 241 S.W. 83, 211 Mo. 
App. 219—Berg v. Board of Educa¬ 
tion of City of Utica, N. T., 229 N. 
Y.S. 715, 224 App.Div. 286. 

(2) An architect cannot be said to 
have breached a contract to prepare 
necessary plans for a building, if the 
project was first abandoned by the 
owner because the particular kind of 
building desired could not be con¬ 


structed within the cost limit.— 
Shockley v. Paul Davis Dry Goods 
Co., 205 N.W. 966, 200 Iowa 1094—5 
C.J. p 261 note 59. 

45. Jacobherger v. School Dist. No. 
1, Multnomah County, (Or.) 256 P. 
652. 

46. Spalding County v. Chamberlin, 
61 S.E. 533, 130 Ga. 649—5 C.J. p 
261 note 56. 

TTsing plans 

Where an architect enters into a 
contract whereby he is to furnish 
plans and specifications, together 
with estimates of the cost for the 
erection of a building, and one sum is 
to be paid for the entire service, this 
constitutes an entire contract; and 
if, after having furnished the plans 
and specifications, he should, without 
fault on the part of the other party, 
or what would amount to the consent 
of that party, fail or refuse to fur¬ 
nish the estimates contracted for, 
this would constitute a breach of the 
contract, and he could not recover 
thereon for part performance. When 
a breach is thus occasioned, the other 
party has a right to rescind the con¬ 
tract, on notification and return of 
what he has received, or he may at 
his pleasure abide by the contract 
and have a right of action to recover 
damages for the breach; but he can¬ 
not do both. If after such breach, 
he not only retains the articles re¬ 
ceived, but puts them to his own use, 
this is equivalent to an election to 
abide by the terms of the original 
contract, and he thereafter holds un¬ 
der those terms the articles actually 
received.—Collins v. Frazier, 98 S.E. 
188, 23 Ga.App. 236. 

47. Spencer v. New York, 166 N.Y.S. 
177, 179 App.Div. 69—5 C.J. P 261 
note 57. 

Contract held severable 
Under a contract to pay architects 
two and one-half per cent of the es¬ 
timated contract price for the plans 
and specifications and two and one- 
half per cent of the actual construe- 
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tion cost for supervision, they are en¬ 
titled to five per cent on the work 
completed plus two and one-half per 
cent on buildings never constructed, 
but for which they furnished plans 
and specifications.—Spencer v. New 
York, 166 N.Y.S. 177, 179 App.Div. 69. 

48. Colo.—^Dilliard v. Wilson, (Colo.) 
32 P.(2d) 263. 

—^Welch Mfg. Co. V. Herbst De¬ 
partment Store, 204 N.W. 849, 52 
N.D. 113. 

5 C.J. p 261 note 64. 

Satisfactory bid 

Where plaintiff was to draw plans 
for a dwelling and if he could give 
defendant a satisfactory bid for the 
building of the house defendant was 
to get the plans for nothing, but in 
case some one else’s bid was accepted 
plaintiff was to be paid for his plans, 
where plaintiff was unable to make 
a satisfactory bid, and no other bid 
was accepted, plaintiff was not enti¬ 
tled to pay for his plans.—^Pack v. 
Wines, 141 P. 105, 44 Utah 427. 

49. Welch Mfg. Co. v. Herbst Depart¬ 
ment Store, 204 N.W. 849. 52 N.D. 
113—.5 C.J. p 261 note 61. 

Corrected plan 

If the architect prepares incorrect 
specifications, and thereafter corrects 
them but does not get the owner’s ap¬ 
proval of his corrected plans, he may 
not recover therefor.—^Mayer v. 
Wells, (Ohio) 222 F. 881, 138 C.C.A. 
571. 

Owner’s approval in writing 
Under a contract stipulating that 
the owner shall approve the plans in 
writing, the architect may recover 
reasonable compensation for the 
I plans if the owner approved of them, 
even though his approval was not in 
writing.—^Rosseau v. Cohn, 129 P. 
618, 20 Cal.App. 469. 
sa Link V. Westerman, 80 Mo.App. 
592. 

51. Billiard v. Wilson, (Colo.) 32 P. 
(2d) 263. 

52. Geddis V, Greene County, 50 N.B. 
581, 20 Ind.App. 274« 
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Sometimes architects are invited to submit plans 
for a building, subject to the condition that any and 
all plans submitted may be rejected.53 

Limitation on cost of building. Where plans are 
required for a building not to cost more than a 
certain sum, or are accepted on condition that it 
can be erected for a given amount, there can be 
no recovery by the architect unless the building can 
be erected for the sum named,or at least for a 
sum substantially within the limit,^ 5 unless the in¬ 
creased cost is due to special circumstances,^^ or to 
a change of plans by the owner’s directions,^7 or 


unless the owner accepts and uses the plans.^s^ 
Where the architect knows or should know of the 
authorized limit,^^ the rule applies, although he is 
dealing with a legislative committee or with a 
municipality.61 

Where plaintiff was to prepare plans for a build¬ 
ing, for which the construction bids were not to- 
exceed a fixed amount, and where the bids received 
exceeded that amount, plaintiff was not entitled 
later to modify his plans and bring the cost within 

the limit.^2 

A contract may be made in which the sum named 


53b Benton v. Springfield T. M. C. A., 
49 N.B. 928, 170 Mass. 634, 64 Am.S. 

R. 320. 

54. Ark.—Swearingen v. C. W. Bul¬ 
ger & Son, 176 S.W. 328, 117 Ark. 
557. 

Conn.—Cooper v. City of Derby, 75 
A. 140, 83 Conn. 40. 

La.—^MacDonnell v. Dreyfous, 81 So. 
383, 144 La. 891—Andry & Feitel v. 
Ewing, (App.) 130 So. 570. 

Me.—^Lane v. Inhabitants of Town of 
Harmony, 90 A. 546, 112 Me. 25. 
Mass.—Schwender v. Schrafft. 141 N. 

E. 611, 246 Mass. 643. 

Mich.—Stratton v. City of Detroit. 

224 N.W. 649, 246 Mich. 139. 

N.M.—^Rapp V. Board of Education of 
City of Las Vegas, 284 P. 761, 34 
N.M. 626. 

N.Y.—^Lord v. City of New York, 167 
N.Y.S. 127,171 App.Div. 140—Pierce 
V. Board of Education of Union 
Free School Dist. No. 12 of Towns 
of Ridgeway and Shelby, 211 N.Y.S. 
788, 125 Misc. 689. 

N.C.—Hite V. Aydlett, 134 S.E. 419, 
192 N.C. 166. 

S.D.—Issenhuth v. Independent 

School Dist. No. 22 of Corsica, 
Douglass County, 222 N.W. 494. 
Ohio.—^BrookJyn Savings & Loan As¬ 
soc. V. Tousley, 16 Ohio Cir.Ct.(N. 

S. ) 560, affirmed 89 N.E. 1126, 80 
Ohio St, 737. 

Pa.—^Ritter v. School Dist. of City of 
Harrisburg, 140 A. 126, 291 Pa. 439 
—^De Armond v. Tappan, 85 Pa. Su¬ 
per. 236—^De Hoff v. Scott, 69 Pa. 
Super. 9. 

Tex.—Capital Hotel Co. v. Ritten- 
berry, (Civ.App.) 41 S.W.(2d) 697. 
Utah.—^Headlxind v. Daniels, 167 P. 

1170, 50 Utah 381. 

Wis.—Clas V. State, 220 N.W. 186. 

5 C.J. p 262 note 67. 

Act of limitation 
The architect's own suggestion 
that construction costs be limited to 
a certain amount does not constitute 
a limitation precluding the archi¬ 
tect’s recovery for services if the cost 
exceeds that amount—^Meyer v. 
Buckley, 133 P. 510, 22 Cal.App. 96. 
Knowledge imputed to architect 
An architect may be held to have 
known the limitation on the cost of 


the building for which he was to 
prepare plans and specifications.— 
Lane v. Inhabitants of Town of Har¬ 
mony, 90 A. 546, 112 Me. 25, Ann.Cas. 
1915C 874. 

Oral agreement 

In an action on a written contract 
for services as architect, not definite¬ 
ly describing the plans to be drawn, 
if there was an additional oral agree¬ 
ment that the plans were to be drawn 
so that the work could be done for a 
specified cost, plaintiff must show 
compliance with the condition, al¬ 
though the term was not omitted 
from the written contract by mutual 
mistake.—^Hite v. Aydlett, 134 S.E. 
419, 192 N.C. 166. 

55b La.—^Diboll, Owen & Goldstein, 
Ltd. V. Grunewald, 7 Orleans App. 
59, 

N.Y.—Horgan & Slattery v. City of 
New York, 100 N.Y.S. 68, 114 App. 
Div. 555. 

Tex.—Capitol Hotel Co. v. Ritten- 
berry (Civ.App.) 41 S.W. (2d) 697. 
Wis.—Clas V. State, 220 N.W. 185. 

5 C.J. p 262 note 72. 

Substantial compliance 
Where the architect drew plans for 
a seventy-five thousand dollar build¬ 
ing instead of a building costing sev¬ 
enty thousand dollars, he substantial¬ 
ly complied with the limit fixed, and 
may recover for his services.—-Vaky 
V. Phelps, (Tex.Civ.App.) 194 S.W. 
601. 

50. N.Y,—^Pierce v. Board of Educa¬ 
tion of Union Free School Dist. No. 
12 of Towns of Ridgeway and Shel¬ 
by, 211 N.Y.S. 788, 125 Misc. 589. 
Tex.—Capitol Hotel Co. v. Rittenber- 
ry, (Civ.App.) 41 S.W.(2d) 697. 

5 C.J. p 262 note 68. 

Changes in economic conditions 
The architect must take the risk of 
having his calculations of expendi¬ 
tures upset by changes in economic 
conditions.—Clas v. State, (Wis.) 220 
N.W. 185. 

57. L8 u—^D iboll, Owen & Goldstein, 
Ltd. V. Grunewald, 7 Orleans App. 
69. 

Mich.—Johnson v. O'Neill, 150 N.W. 
836, 181 Mich. 326. 

N.Y.—Pierce v. Board of Education 

310 


of Union Free School Dist. No. 12 
of Towns of Ridgeway and Shelby, 
211 N.Y.S. 788, 125 Misc. 589. 

Tex.—Capitol Hotel Co. v. Ritten- 
berry, (Civ.App.) 41 S.W.(2d) 697. 
Wash.—Svarz v. Dunlap, 271 P. 893, 
149 Wash. 663. 

5 C.J. p 262 note 69. 

Owner’s responsibility 
Under a defense that the building 
cost exceeded the authorized limit, 
evidence is admissible as to who or¬ 
dered the changes resulting in the 
increased cost, and if the changes 
were made at the owner's request, 
such defense will not defeat the 
architect's recovery.—Svarz v. Dun¬ 
lap, (Wash.) 271 P. 893. 

Bxtra compensation 

Under a contract whereby the ar¬ 
chitect is to receive extra compensa¬ 
tion for changes made at the owner's- 
request, he is not entitled to such 
compensation if he has to make 
changes in the plans to bring tho 
cost within the authorized limit,— 
Wallin v. Mayor and Aldermen of 
City of Savannah, 109 S.E. 920, 27 Ga.. 
App. 788. 

58. Bair v. School Dist. No. 141,. 
Smith County, 146 P. 347, 94 Kan. 
144—6 C.J. p 262 note 70. 

Waiver by owner 

Under a contract precluding the 
architect from compensation for pre¬ 
paring plans calling for expenditures 
in excess of an agreed limit, the own¬ 
er may waive the limitation on the 
cost of construction, and, if he does 
so, he must pay the architect a rea¬ 
sonable compensation for the value 
of the specifications used.—^Bissell v, 
McCormack, (Wash.) 298 P, 697. 

59. Brinckle v. England, 78 A. 638, 
25 Del. 16, 

Knowledge imputed to architect 
The architect himself is charged 
with the knowledge of the limit of 
the construction cost.—Clas v. State, 
(Wis.) 220 N.W. 185. 

00 . Cooper v. City of Derby, 75 A. 
140, 83 Conn. 40. 

01 . Horgan & Slattery v. City of 
New York, 100 N.Y.S. 68, 114 App. 
Div. 565. 

02 . Vinal V. Inhabitants of Town of 
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is only by way of estimate, and where the instruc¬ 
tions given require the preparation of plans and 
specifications for the construction of a building ac¬ 
cording to the expressed wishes of the owner as 
to size, method, and details of construction, and 
mere nonconformity in the cost of construction un¬ 
der the plans and specifications with the amount so 
estimated does not prevent a recovery.63 

Where an architect submits estimates of the prob¬ 
able cost of the building, he cannot recover for his 
plans unless the estimate is reasonably near the 
actual cost.^^ 

According to some authority in determining 
whether the proposed building can be erected for 
the estimated sum the architect's fees cannot be re¬ 
garded as part of the estimate,^5 while according 
to other authority the cost within which a building 
must be constructed will include the architect's 
fee.®® 

c. Delivery and Acceptance of Plans 

An architect must deliver, or offer to- deliver, the 
•plans before he Is entitled to compensation therefor, but, 
in the absence of a contrary provision in the contract, an 
acceptance is unnecessary. 

In order to entitle the architect to compensation 
for drawing plans there must be a delivery or ten¬ 
der of the plans prepared, ®7 although it has been 
held that where the owner refuses to accept the 
plans no tender is necessary in order to entitle the 
architect to compensation, as he is not required to 
do an idle act®® An acceptance of the plans by the 
employer is not necessary,®® unless there is an ex¬ 


§ 15 

press or implied agreement otherwise,^® as in the 
case of plans submitted in competition with the 
plans of other architects,^^ or in the case of a pro¬ 
vision that the architect shall do his work under 
the direction and to the satisfaction of the owner.72 

§ 15. — Superintendence 

An architect may recover compensation for superin¬ 
tendence of building construction if he Is employed in such 
capacity. 

An architect will be entitled to compensation for 
superintending the construction of a building only 
when he contracts therefor and is in fact employed 
in such capacity.73 He may not recover compensa¬ 
tion if he does not perform his contract or offer 
to do so,*^^ but a substantial performance by the 
architect or engineer of his services as superin¬ 
tendent is sufficient to entitle him to the agreed 
compensation,75 less any damages the employer may 
suffer by reason of incompleteness or defects in 
performance.*^® Where plans are furnished imder 
the understanding that if the building is constructed 
the architects are to have the work of superin¬ 
tending such construction, they cannot insist upon 
the right to the employment of their services to 
superintend the construction of a building upon the 
same site which is not the building planned by 

them.77 

A contractor, not a licensed architect, who agreed 
to help owners procure an architect to give full time 
and supervision to the work, control the purchase 
of materials, hire workmen, and let subcontracts, 
did not agree to render services of ‘^responsible 


INahant, 122 N.E. 295, 232 Mass. 
412. 

'63. Schwender v. SchrafCt, 141 N.E. 
511, 246 Mass. 523. 

Architect not at fatUt 

Where the architect did not agree 
that the cost of remodeling should 
not exceed a stipulated sum, but told 
the employer that the cost should not 
•exceed thirty thousand dollars, and it 
•cost seventy-seven thousand dollars, 
but the excessive cost was not due 
to the carelessness, negligence, or in¬ 
competence of the architect, the lat¬ 
ter could recover commission and his 
fees for his work.—^Headlund v. Da¬ 
niels, 167 P. 1170, 50 Utah 381. 

64s. Del.—^Brinckle v. England, 78 A. 
638, 25 Del. 16. 

Tex.—Capitol Hotel Co. v. Ritten- 
berry, (Civ.App.) 41 S.W.(2d) 697. 
:5 C.J. p 262 note 71. 

65. Smith v. Dickey, 11 S.W. 1049, 74 
Tex. 61. 

68 . Vinal v. Inhabitants of Town of 
Nahant, 122 N.E. 295, 232 Mass, 412.. 


87. Hill V. Sheffield, 117 N.T.S. 99— 
5 C.J. p 263 note 75, 

88 . Mass.—Schwender v. Schrafft, 
141 N.E. 511, 246 Mass. 543. 

Mich.—^Brandt v. Munz, 229 N.W. 463, 
250 Mich, 172. 

89. Pa.—Canfield v. Johnson, 22 A. 
974, 144 Pa. 61. 

Tex.—Scarbrough v. Wheeler, (Civ. 
App.) 172 S.W. 196. 

70. Baker v. Central Methodist 
Church of Spokane, 203 P. 977, 118 
Wash. 402—5 C.J. p 263 note 77. 

Conditional acceptance 
Where the architect's plans are ac¬ 
cepted '*when modified and changed 
to the satisfaction of the owner,” his 
contract of employment is complete 
when he modified the plans accord¬ 
ing to directions.—^Harris v. Central 
Union High School Dist, 188 P. 617, 
45 CaLApp. 669. 

71. Audsley v. New York, (N.Y.) 74 
P. 274, 20 C.C.A. 426—5 C.J. p 263 
note 78. 

72. Cann v. Church of Redeemer, 85 
S.W. 994, 111 Mo.App. 164. 
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73. Walsh V, St Louis Exposition, 
etc., Assoc., 14 S.W. 722. 101 Mo. 
534—5 C.J. p 263 note 83. 

Implied contract for extra compen.- 
sation 

A building contractor who acts as 
his own superintendent cannot recov¬ 
er for additional compensation as 
such superintendent under an im¬ 
plied contract.—^Friedland v. McNeil, 
33 Mich. 40. 

74fe. Wehrli v. Rehwoldt, 107 Ill. 60 
—5 C.J. p 263 note 81. 

7& N.Y.—Gompert v. Healy, 133 N. 
Y.S. 689, 149 App.Div. 198—Elec¬ 
trical BQuipment, etc., Co. v. 
Scheelenberg, 98 N.Y.S. 225, 50 
Misc. 167. 

Wis.—^Poeller v. Heintz, 118 N.W. 
643, 137 Wis. 169, 24 L.R.A.(N.S.) 
327. 

5 C.J. p 263 note 84. 

78. Foeller v. Heintz, supra—5 C.J. 
p 264 note 85. 

77. Hewitt v. Webb, 98 A. 609, 253 
^ Pa. 406. 
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supervision of construction, enlargement, or altera¬ 
tion of building*" within the language of a statute 
requiring a license, so as to be barred from recov¬ 
ery for services because he did not possess an 
architect’s license.'^S 

The time of payment is generally regulated by 
the contract.7^ 

§ 16, -Amount of Compensation 

The amount of an architect’s compensation may be 
fixed by contract or, if not so fixed, by the fair and rea¬ 
sonable value of his services, determined to some ex¬ 
tent by a consideration of the experience and skill of the 
architect. 

If the amount the architect is to receive is fixed 
in the contract between the parties, the contract 


will, of course, control.^® 

Where the architect’s compensation is not fixed 
by contract or other agreement, the owner is liable 
for the reasonable value of the architect’s serv¬ 
ices,and in such a case the customary charges 
of architects for similar services, as well as other 
facts and circumstances of the case,^^ including the 
personal elements of responsibility, training, ability, 
experience, and integrity involved in the selection 
of an architect,^^ may be considered in determining 
what is a reasonable charge. 

Percentage of cost The allowance of a fixed 
percentage or commission on the cost of the build¬ 
ing or work is the usual, fair, and reasonable meth¬ 
od of remuneration, especially where the contract 
so provides, even if the plans are not used by the 


78. Wahlstrom v. Hill, 252 N.W. 339, 
213 Wis. 633. 

79. Davis V. New York Steam Co., 
54 N.T.S. 78. 33 App.Div. 401—5 C. 
J. p 264 note 86 . 

8 a Cal.—^Barton v. El Bncanto 
Apartments, (App.) 6 P.(2d) 1009, 
reversed on other grounds 14 P. 
(2d) 499, 216 Cal. 503. 

Colo.—^Princess Amusement Co. v. P. 
E. Edbrooke Architect Co., 144 P. 
893, 58 Colo. 207. 

Ky.—^Bates v. Starkey, 279 S.W. 348, 
212 Ky. 347. 

Mass.—^Blackall v. Duthie-Strachan, 
155 N.B. 604, 258 Mass. 651. 

Pa.—In re Dixmont Hospital for the 
Insane, 25 Pa.Dist. 108. 

S.C.—^National Loan & Exchange 
Bank of Greenwood v. Gustafson, 
154 S.B. 167, 167 S.C. 221. 

Tex.—^Vaky v. Phelps, (Civ.App.) 194 
S.W. 601, error refused. 

Changes in. plans 

An architect's agreement to fur¬ 
nish all necessary plans and specifi¬ 
cations for a building contemplated 
not only the plans already prepared, 
but any and all plans which might be 
called for, and where he received a 
commission on the total cost of the 
building, after a change of plans had 
greatly increased its cost, he was not 
entitled to recover for services in 
preparing revised drawings for 
changes in plans requested by the 
owner.—Osterling v. First Nat. Bank 
of Allegheny, 105 A. 633, 262 Pa. 448. 
Delay of contractor 
Where the contract so provides, the 
architect may recover a stipulated 
sum out of an amount retained by the 
owner as liquidated damages for the 
contractor’s delay in completion, but 
the architect cannot recover the cost 
of services rendered necessary by the 
contractor’s delinquency unless the 
owner is allowed damages where the 
contract makes the allowance of 
damages a condition for such a pay¬ 


ment to the architect.—^National Loan 
& Exchange Bank of Greenwood v. 
Gustafson, 154 S.E. 167, 167 S.C. 221. 

Work included 

In an architect’s contract for the 
enlargement of a building, the super¬ 
intending of the removal of old build¬ 
ings on land acquired to make the 
enlargement possible, and the testing 
of steel used, held part of the archi¬ 
tect’s “work,” on which he was en¬ 
titled to commission.—Osterling v. 
Allegheny County, 116 A. 386, 272 Pa. 
458. 

Measure of damages for breach see 
infra § 20. 

81. Ga.—^Douglas v. Rogers, 73 S.B. 

700, 10 Ga.App. 486. 

Ky.—^Davis v. Pendennis Club, 19 S. 

W,<2d) 1078, 230 Ky. 465. 

La.—^Diboll, Owen & Goldstein, Ltd. 

V. Grunewald, 7 Orleans App. 59. 
N.D.—^L-Iarshall v. Hocking, 249 N.W. 
111 . 

Wash.—^Blackwell v. Ranier Golf & 
Country Club, 208 P. 21, 120 Wash. 
384. 

5 C.J. p 265 note 94. 

Reasonable compeusatioxi 

(1) Pour thousand dollars Is not 
excessive compensation for an archi¬ 
tect’s plans and preliminary drawings 
for a theater costing over four hun¬ 
dred thousand dollars.—^Brandt v. 
Munz, 229 N.W. 463, 250 Mich. 172. 

(2) An architect’s compensation of 
five per cent of the total cost of the 
construction of a building will be 
considered reasonable.—^Pirst State 
Bank of Eastland v. Phelps, (Tex. 
Civ.App,) 67 S.W.(2d) 900. 

(3) A fee of five per cent for pre¬ 
paring plans and specifications for 
the repair and renovation of an old 
three-story store building is consider¬ 
ed reasonable, when the defendant ad¬ 
mits he ofiered to pay five per cent, 
and there is expert testimony that 
such a charge is reasonable.—^Nolan 
v. Perlolf, 119 So. 754, 10 La.App. 613. 
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Preliminary plars 
The amount of compensation to 
which an architect is entitled for pre¬ 
paring preliminary plans and specifi¬ 
cations, such plans being necessarily 
somewhat incomplete, will be fixed at 
one per cent of the estimated cost of 
the building, that being reasonable 
and customary.—^Meissner v. Reich- 
hold, 177 I11.APP. 21. 

Preliminary cost based on architect’s 
estimate 

An architect who volunteers his 
services cannot recover compensation 
for preliminary sketches based on his 
own estimate of the probable cost of 
the building.—Scott v. Maier, 23 N.W. 
218, 56 Mich. 654. 

82. Cal.—^Laver v. Hotaling, 47 P. 
593, 116 Cal. 613. 

Ill.—^Meissner v. Reichhold, 177 Ill. 
App. 21—Weber v. Noyes, 151 Ill. 
App. 596. 

Neb.—^Davis v. South Omaha School 
Dist, 122 N.W. 38, 84 Neb. 85S. 

5 C.J. p 265 note 95. 

88 . Ehlers v. Wannack, 60 P. 433,- 
118 Cal. 310—5 C.J. p 265 note 96. 

84. N.Y.—^Kiehm v. Board of Educa¬ 
tion of City of Utica, 196 N.Y.S. 
789, 203 App.Div. 245. 

Tenn.—State v. Brown, 21 S.W. (2d) 
721. 

85. Cal.—Green v, Connell, (App.) 
275 P. 472. 

N.Y.—^People ex rel. Berg v. Board of 
Education of City of Utica, 210 N. 
Y.S. 686 , 213 App.Div. 367. 

Tex.—Tackett v. Middleton, (Com. 
App.) 280 S.W. 563, 44 A.L.R. 1143, 
reversing (Civ.App.) 271 S.W. 302, 
motion overruled (Com.App.) 281 S. 
W. 1057, 44 A.L.R. 1143—Vaky v. 
Phelps, (Civ.App.) 194 S.W. 601. 

5 C.J. P 264 note 87. 

Recovery based on actual cost 
Where the architect sues for com¬ 
pensation based on the cost of a 
building, he must show the actual 
cost, and not an estimate.—^Lawton v.. 
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owner.Where the architect's commission for 
preparing plans and specifications is to be based 
(Upon the total cost of the structure he is entitled 
to the specified percentage on the actual cost of 
the structure,and the owner cannot reduce the 
amount of such fees by terminating the architect's 
emplo 3 mient before the structure is completed; 88 
nor may the architect augment his compensation by 
preparing additional drawings which increase the 
total cost.88 Where the actual cost far exceeds the 
estimated cost, the architect cannot claim compen¬ 
sation upon the excessive cost since it is brought 
about by his error,80 but if the excessive cost is 
brought about by changes involving extras the rule 
is altered by reason of the owner’s acts.^i Further¬ 
more, the architect is entitled to his commission, in 
case of a change of plans, only on the actual cost, 
although it is less than the cost originally contem- 
plated.82 If the percentage is to be based on the 
^'estimated cost,” it will be held to mean the reason¬ 
able cost of a building erected according to the 
plans and specifications.88 

Standard charges; architects' customs. Standard 
charges based on the scale of the American Insti¬ 


tute of Architects have been upheld as a basis for 
determining an architect’s compensation,^^ especial¬ 
ly when so provided by the contract,8 5 although 
such schedule in one jurisdiction is not necessarily 
the proper rule of value for services performed by 
architects elsewhere,^® and it has also been held 
that a rule of compensation obtaining among archi¬ 
tects based upon a percentage of the cost of the 
structure will be adopted with caution, particularly 
where the person employing the architect is not 
shown to have had knowledge of such rule.87 

A usage among architects will not entitle the 
architect to be paid a percentage based on his own 

estimates.88 

Changes ordered by owner and extra ivorh If 
the architect is required to perform additional work 
than that called for by the contract, he may re¬ 
cover for doing such work, in addition to his regu¬ 
lar compensation; 89 he also may recover where 
he is required to do extra work, his compensation 
for such work not being measurable by the con¬ 
tractual compensation for regular work^ unless 
the extra work was brought about through no fault 
of the employer.^ In such an event his additional 


Roseno, 110 N.Y.S. 14, 125 App.Div. 
628. 

86 . Ga.—Douglas v. Rogers, 73 S.B. 

700, 10 Ga.App. 486. 

Tex.— V3iky v. Phelps, (Civ.App.) 194 
S.W. 601. 

Compensation when no hids axe re¬ 
ceived 

Where an architect’s compensation 
is fixed at five per cent of the lowest 
bid received and, through no fault of 
the architect, no bids are received, he 
will be entitled to compensation bas¬ 
ed upon a quantum meruit.—Church¬ 
ill V. Thomas, 2 La.App. 153. 
Construction of different building 
Where the architect was to receive 
three per cent of the cost of the 
building for preparing plans and spec¬ 
ifications, but the owner abandoned 
such plans in large measure and con¬ 
structed a building costing much 
more, the architect was held entitled 
to recover only for three per cent of 
the cost of the building which he de¬ 
signed, and not three per cent of the 
actual cost of the building.—Saad v. 
Bates, 271 S.W. 568, 208 Ky. 642. 

87- Weatherhogg v. Jasper County, 
62 N.B. 477, 158 Ind. 14—5 C.J. p 
264 note 88 . 

88 . Havens v. Donahue, 43 P. 962, 
111 Cal. 297—5 C.J. P 264 note 90. 

89. Osterling v. First Nat. Bank of 
Allegheny, 105 A. 633, 262 P. 448. 

Compensation, on excess cost 
Where an architect knows that the 
cost of a building is limited, and his 
commission is based on a percentage 


of the building cost, his compensa-^ 
tion is limited to a percentage of the 
authorized amount.—Stratton v. City 
of Detroit, 224 N.W. 649, 246 Mich. 
139. 

90. Cal.—^Miller v. San Francisco 
Church Extension Soc. of M. E. 
Church, 13 P.(2d) 824, 125 Cal.App. 
85. 

Pa.—Edwards v. Hall, 141 A. 638, 293 
Pa 97. 

Extra work due to architect’s fault 
Where, due to the architect’s fault, 
the cost of construction exceeds the 
limit agreed upon, the architect may 
not recover compensation for super¬ 
vision based on a percentage of the 
cost of the amount spent In excess of 
the agreed limit.—^Almand v. Alex¬ 
ander, 23 S.W.(2d) 611, 180 Ark. 947. 

91. Miller v. San Francisco Church 
Extension Soc. of M. E. Church, 13 
P,(2d) 824, 125 CaLApp. 85—5 C.J. 
p 264 note 89. 

92. Osterling v. Carpenter, 79 A. 405, 
230 Pa. 153—5 C.J. P 264 note 91. 

93. Lambert v. Sanford, 12 A. 519, 55 
Conn. 437—6 C.J. p 265 note 92. 

94. Kent v. Darman, (R.I.) 137 A. 
467—5 C.J. p 265 note 95 Ca]. 

95. Llewellyn v. Board of Education 
of Cicero-Stickney High School Tp. 
Dist, 154 N.B. 889, 324 Ill. 254. 

96. Mason v. U. S.. 4 Ct.Cl. 495. 

97. Diboll, Owen & Goldstein, Ltd. 
V. Grunewald, 7 Orleans App. 69. 

98. Scott V. Maier, 23 N.W. 218, 56 
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Mich. 554, 56 Am.R. 402—5 C.J. P 
265 note 93. 

99. Mich.—Johnson v. O’Neill, 148 
N.W. 364, 181 Mich. 326. 

Tex.—Smith v. Bruyere, (Civ.App.) 
152 S.W. 813. 

Wash.—Svarz v. Dunlap, 271 P. 893, 
149 Wash. 663. 

Extra work 

Where the architect is required to 
alter his plans to add an extra story 
to the building, he is entitled to ad¬ 
ditional compensation therefor.— 
Sterling Engineering & Construction 
Co. V. Berg, 152 N.W. 851, 161 Wis. 
280. 

1 . Sterling Engineering & Construc¬ 
tion Co. V. Berg, supra. 

New buildiiLg Instead of remodeling 
However, where the owner decided 
to erect a new building instead of re¬ 
modeling the old building, the archi¬ 
tect’s compensation for services In 
connection with the new building will 
be based on the compensation to 
which he was entitled under the con¬ 
tract for remodeling where it appears 
that the employment was continued 
without change.—^Princess Amuse¬ 
ment Co. V. F. B. Edbrooke Architect 
Co., 144 P. 893, 58 Colo. 207. 

Sh, Wallin v. Mayor and Aldermen of 
City of Savannah, 109 S.B. 920, 27 
Ga.App. 788. 

Where increased costs necessitated 
a change in the specifications, the 
architect is not entitled to extra com¬ 
pensation for making such altera¬ 
tions.—^Wallin V. Mayor and Alder- 
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compensation will be at a reasonable rate,^ or at 
the contract rate for extras.^ An architect, how¬ 
ever, cannot claim additional compensation over the 
contract amount for extra work when he did noth¬ 
ing more than was required by the contract.® 

Abandonment by owner under provision in con¬ 
tract A provision in the contract providing that 
whether the work be executed or whether its ex¬ 
ecution be suspended or abandoned in part or in 
whole the payments are to be made to the architect 
as thereinafter provided is in legal effect a reserva¬ 
tion to the employer of the right to abandon,® and 
it fixes the rule measuring the employer’s liability 
in the event of abandonment by him; if it cannot 
be enforced as written, the architect upon such 
abandonment may recover the reasonable value of 
his services.® While an abandonment under a pro¬ 


vision therefor in the contract operates as a dis¬ 
charge of the architect, it is not a wrongful dis¬ 
charge and is not to be so considered in measuring 
the extent of the owner’s liability.^ Such a cove¬ 
nant will be enforced by the courts as nearly as 
possible according to its terms thus in the case 
of a contract providing for payment to supervising 
architects of a fixed percentage on the entire cost 
of the building, payments to be made in accordance 
with a statement of percentages of cost at various 
stages of construction and reserving the right to 
terminate the contract, in which event the architect 
should be entitled as full compensation to the per¬ 
centages then due, the architect, on termination of 
the contract, could recover only the particular per¬ 
centages applicable to the situation existing at the 
time of cancellation,which, when the contract 


men of City of Savannah, 109 S.E. 
920, 27 Ga.App. 788. 

3. Mich.—Johnson v. O’Neill, 148 N. 
W. 864, 150 N.W. 835, 181 Mich. 326. 

Mo.—Baker v. Pulitzer Pub. Co., 77 
S.W. 585, 103 MO.APP. 64. 

Tex.—Smith v. Bruy ere, (Civ.App.) 

152 S.W. 813. 

5 G.J. p 265 note 97. 

4. Harrison v. McLauirhlin, 70 A. 
424, 108 Ma. 427—5 C.J. p 266 note 
98. 

Sztra work at original contract price 
Where an architect is employed at 
a compensation fixed by contract, and 
during the course of the execution of 
his duties under the contract he en¬ 
ters upon the performance of other 
services of the same general char¬ 
acter relating to the original employ¬ 
ment, without any fresh contract or 
understanding as to a change in com¬ 
pensation, or without distinct notice 
to his employer that he Insists upon 
a different standard of remuneration, 
the standard for valuing these latter 
services is that which the parties 
fixed for themselves in the first in¬ 
stance, for, in the absence of a new 
agreement, express or implied, the 
presumption is that they intend the 
original rate of compensation to con¬ 
tinue.—Osterling v. Allegheny Trust 
Co., 103 A. 528, 260 Pa. 64. 

5. Kinsley v. Charnley, 33 IlLApp. 
553. 

€L Miller v. San Francisco Church 
Extension Soc. of M. E. Church, 13 
P.(2d) 824. 125 Cal.App. 86. 

7. Cal.—^Miller v. San Francisco 
Church Extension Soc. of M. E. 
Church, supra, 

Iowa.—Shockley v. Paul Davis Dry 
Goods Co., 205 N.W. 966, 200 Iowa 
1094. 

Ky.—^Dittoe v. Morgan, 268 S.W. 1065 
—O’Kain v. Davis, 216 S.W. 354, 186 
Ky. 184. 


Pa.—Orth V. Board of Public Educa¬ 
tion of School Dist of Pittsburgh, 
116 A. 366, 272 Pa. 411. 

XiicLiiidated damages 
An award of two thousand five 
hundred dollars to the architect un¬ 
der a contract allowing him that 
amount if the project was abandoned 
upheld as liquidated damages and not 
a penalty.—Shockley v. Paul Davis 
Dry Goods Co., 205 N.W. 966, 200 
Iowa 1084. 

3. Miller v. San Francisco Church 
Extension Soc. of M. E. Church, 13 
P.(2d) 824, 125 Cal.App. 85. 

9. Miller v. San Francisco Church 
Extension Soc. of M. E. Church, su¬ 
pra. 

1 <X Cal.^—^Miller v. San Francisco 
Church Extension Soc.. of M. E. 
Church, supra. 

Iowa.—Shockley v. Paul Davis Dry 
Goods Co., 205 N.W. 966, 200 Iowa 
1034. 

American Institute of Architects’ 
rates 

I Where the contract permits the 
employer to discontinue work there¬ 
under, setting the value of the archi¬ 
tect’s services in such a case at rates 
of the American Institute of Archi¬ 
tects, the architect may recover in 
accordance with that schedule.—Lle¬ 
wellyn v. Bd. of Education of Cicero- 
Stickney High School Tp. District, 
154 N.E. 889, 324 Ill. 254. 

Contract construed 

(1) Under a contract providing for 
the architects to receive three per 
cent of the proposed cost of construc¬ 
tion on the completion of working 
plans, and on receipt of bids an ad¬ 
ditional one and one-half per cent, 
and a remaining two and one-half per 
cent as work progressed, where work 
was abandoned on the receipt of bids, 
it was held that the architects were 
entitled to receive as compensation 
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for their services to that date four 
and one-half per cent of the proposed 
cost.—^Dittoe V. Morgan, (Ky.) 268 S. 
W. 1065. 

(2) Where an architect’s contract 
provided that, if the owner should 
abandon the project after the plans 
and specifications were prepared and 
bids received, the architect’s commis¬ 
sion should be three and one-half per 
cent of the lowest bid, and that the 
owner reserved the right to refuse to 
proceed further if, on receiving bids, 
he found that the building would cost 
in excess of a specified amount, the 
owner could not abandon the project 
and deprive the architect of all com¬ 
pensation, especially where the low¬ 
est bid was within the limit of cost. 
—Curtis V. Bales, 241 S.W. 83, 211 
Mo.App. 219. 

Bid subject to change 
Where the owner abandoned a 
building project after the bids were 
received, the fact that the bidder, a 
few days after his bid, wrote the 
owner that the bid was subject to 
change to meet the advanced cost of 
material, did not preclude the archi¬ 
tect from basing his commission on 
the bid as originally made, since the 
failure to secure a binding contract 
against the contractor was due to the 
default of the owner and his failure 
to sign the constrqction contract.— 
Curtis V. Bales, 241 S.W. 83, 211 Mo. 
App. 219. 

Insufficient award 
The amount of an architect’s com¬ 
pensation based on a percentage of 
the construction cost allowing only 
thirty-three cents per cubic foot has 
been held insufficient as not taking 
into consideration proper evidence as 
to probable costs.—^Berg v. Board of 
Education of City of Utica, 229 N.T. 
S. 716, 224 App.Div. 286. 

11 . Orth V. Board of Public Educa¬ 
tion, 116 A. 366, 272 Pa. 411. 
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was terminated after bids had been received and 
rejected, would be construed as the percentage to be 
paid under the contract for the preliminary study 
and preparation of working drawings and specifica- 
tions.^2 If, under such a contract, there has, in 
addition, been some actual work of construction 
performed, the architect is also entitled to the per¬ 
centage fixed by the contract upon the actual cost 
of such construction.i3 if the compensation for 
preliminary work is, under the contract, to be based 
upon a specified percentage of the cost of the build¬ 
ing, the cost of the building, in event of abandon¬ 
ment of construction because of an increase in costs, 
should be fixed not by the amount which it would 
have cost to construct the building under the 
changed conditions but upon the cost estimated by 
the architects themselves prior to the advance in 
labor and materials.l^ Where the contract con¬ 
templates that the architect shall be paid at a rate 
of a fixed percentage upon the cost price of the 
building, where no building has been constructed 
there is no cost price, 2 jLd in such a case unless 
the contract so provides the architect cannot base 
his claim upon the lowest bid;i3 so, where the 
contract provides that, until a definite estimate is 
furnished, the architect’s charges shall be based on 
the proposed cost of the work, if the work is aban¬ 
doned and no definite estimate is furnished the low¬ 
est bid cannot be arbitrarily fixed as a definite esti¬ 
mate where it was rejected as being too high,i7 

Part performance. Where the contract provides 
that the architect shall be paid a certain percent 
upon completion of the plans and an additional per¬ 
cent when the contract is awarded and construction 
is begun, and further provides that the bids shall 


§ 17 

be subject to the approval of the owner, upon ter¬ 
mination of the contract by the death of the owner 
before acceptance of a bid the architect is not en¬ 
titled to anything over the percentage fixed to be 
paid upon completion of the plans.^S 

§ 17. Duties and Liabilities of Architect 

The architect must perform his duties under his con¬ 
tract of employment with reasonable skill and without 
undue delay. 

The duty owed by an architect to his employer 
is that he will exercise and apply his skill and abil¬ 
ity, judgment and taste, reasonably and without 
neglect.i3 He, when employed to superintend the 
construction of a building, as has been seen in § 
7, is the agent of the ov/ner, and his duties and lia¬ 
bilities in that respect are governed by the general 
rules of agency.30 

Both the owner 31 and the contractor 33 are en¬ 
titled to rely upon the architect’s judgment, and he 
must exercise all his professional skill and knowl¬ 
edge as an expert in advising them. So the owner 
may, as against the architect, rely upon the suffi¬ 
ciency of the construction of a building when it 
is certified by the architect to have been completed 
in accordance with the plans although he may have 
detected what seems to be a faulty construction.33 
He is under no duty, however, to call to the atten¬ 
tion of bidders any facts which would have been 
evident upon proper inspection.34 

The architect will be held responsible for all the 
duties he is required to perform under the con- 
tract,35 and an architect’s duty to direct and in¬ 
spect construction work carries with it the duty to 


12. Orth V. Boar^ of Public Educa¬ 
tion, supra. 

13 . Orth V. Board of Public Educa¬ 
tion, supra. 

14. Orth V. Board of Public Educa¬ 
tion, supra. 

15. Miller v. San Francisco Church 
Extension Soc. of M. E. Church, 13 
P.(2d) 824, 126 Cal.App. 85. 

16S. Miller v. San Francisco Church 
Extension Soc. of M. E. Church, su¬ 
pra. 

17. Dittoe V. Morgan, <Ky.) 268 S.W. 
1065. 

18. Bates V. Starkey, 279 S.W. 348, 
212 Ky. 347. 

19- Bayshore Development Co. v. 
Bonfoey, 78 So. 607, 76 Fla. 455—5 
C.J. p 269 note 27. 

“An architect, like any other pro¬ 
fessional man, impliedly contracts 
with his employer that he has the 
ordinary skill, knowledge, and Judg¬ 
ment ];>ossessed by men of his profes- 


I Sion, and that he will use this skill, 
care, and Judgment in the interest of 
his employer and will act with per¬ 
fect honesty.”—^Nave v. McGrane, 113 
P. 82, 84, 19 Idaho 111—Henon v. Ver¬ 
non, 68 Pa.Super. 608, 611. 

2a Halsey v. Waukesha Springs 
Sanitarium, 104 N.W. 94, 125 Wis. 
311, 110 Am.S.R. 838. 

21. School Dist No. 172 of King 
County V. Josenhans, 153 P. 326, 
88 Wash. 624. 

22. Hammaker v. Schleigh, (Md.) 147 
A. 790. 

23. School Dist No. 172 of King 
County V. Josenhans, 153 P. 326, 
88 Wash. 624. 

Collapse of roof 

In an action to recover damages for 
the collapse of a roof where the ar¬ 
chitects were paid for and superin¬ 
tended the construction of the build¬ 
ing and certihed it completed in ac¬ 
cordance with the plans, the owner 
might rely on the sufficiency of the 
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construction, although he might have 
discovered what seemed to be a de¬ 
fect, and notwithstanding his knowl¬ 
edge that the roof was spreading 
shortly before its collapse and his 
failure to take any steps to remove 
the snow from the roof.—School Dist. 
No. 172 of King County v. Josenhans, 
153 P. 326, 86 Wash. 624. 

24. Kinney v. Massachusetts Bond¬ 
ing & Ins. Co., 175 N.T.S. 398. 

25. William Miller & Sons Co. v* 
Homeopathic Medical & Surgical 
Hospital & Dispensary of Pitts¬ 
burgh, 90 A. 394, 243 Pa. 502. 

Duty to make soil tests 
Under a contract investing the ar¬ 
chitect with complete control over a 
construction project, especially men¬ 
tioning soil tests, it was the archi¬ 
tect's duty to make the proper soil 
tests.—^William Miller & Sons Co. v. 
Homeopathic Medical & Surgical Hos¬ 
pital & Dispensary of Pittsburgh, 90 
A. 394, 243 Pa. 502. 
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condemn work which he considers unfit.^® 

Delay in furnishing plans. An architect may not 
delay in furnishing necessary detailed drawings to 
the prejudice of the contractor 27 or the owner,28 
and failure to deliver specifications in time for suc¬ 
cessful continuation and completion of the work 
makes the architect accountable for damages sus¬ 
tained by reason of the delay,2 8 even though the 
damages for such delay cannot be determined with 
entire accuracy.^® 

Duty to limit cost of construction. The owner 
for whom an architect prepares building plans has 
a right to believe that the building will not cost sub¬ 
stantially more than the architect represents.^! 
However, an architect who makes plans upon which 
the owner makes a contract with a builder of his 
own selection on a cost plus basis is not liable to 
the owner for remaining silent when the builder 
gave his estimate of the cost, the owner, at the 
time, having no legal right to an opinion from the 
architect which, if faulty, should subject him to lia¬ 
bility for damages.22 

§ 18. -Good Faith and Loyalty 

The architect must act in all good faith. 

Since the architect is in a fiduciary relationship 
with his employer, good faith should characterize 
the architect’s management of business intrusted to 1 


him,28 and in his relation of agent the first duty 
of an architect is that of good faith and loyalty to 
his principal,24 who has a right to believe that the 
architect stands high in his profession and will use 
all his skill and good judgment.25 An architect 
may be responsible to his employer for fraud, col- 
lusion,26 or, as has been seen in the preceding sec¬ 
tion, negligence. 

The architect should have no pecuniary interest 
in the performance of the contract,27 nor, at the 
same time, be employed by the owner and the build¬ 
er and receive pay from both,22 except with the 
knowledge and consent of the owner.28 

Where an architect procures a contract through 
fraudulent representations it may be rescinded.40 

§ 19. —- Skill and Care Required 

One holding himeelf out professionally as an archi¬ 
tect must use the skill and care in the performance 
of his duties commensurate with the requirements of 
his profession. 

An architect is bound to bring to the perform¬ 
ance of his contract reasonable care, an intelligence 
befitting his profession, and a proper investigation 
and knowledge of the business in hand, in all its 
details.41 He will be considered to be skilled in 
the science of constructing buildings, 42 and, since 
he holds himself out in a professional capacity, he 
must be possessed of at least average ability in such 


26. Avent V. Proffitt, 95 S.E, 134, 109 
S.C. 48. 

Dnty in supervision 

The architect’s duty to supervise 
construction includes the right to con¬ 
demn improper materials.—^Avent v. 
Proffitt, 95 S.B, 134, 109 S.C. 48. 

27. Reilly v. Rodef Sholem Congre¬ 
gation, 90 A. 345, 243 Pa. 528. 

Bnty to contractors 
The architect is bound to furnish 
plans promptly to the contractor.— 
Hansen v. Covell, (Cal.App.) 8 P.(2d) 
856. 

28. Edwards v. Hall, 141 A. 638, 293 
Pa. 97. 

Excuse 

The architect's failure to furnish 
plans on time, when a letter to him 
directing him to prepare them was 
misdirected, does not amount to a 
lack of care on the part of the ar¬ 
chitect.—^Hansen v. Coveil, (CaLApp.) 
14 P.<2d) 889. 

railure to object to delay 
Where the architect neglects to 
furnish plans on time, his action is 
not excused when the owner fails to 
complain, or later uses the plans, 
when, by the nature of the circum¬ 
stances, the owner has no choice in 


the matter.—^Edwards v. Hall, 141 A. 
638, 293 Pa. 97. 

29. Edwards v. Hall, supra. 

Biability for damages due to delay 
It is the architect's duty not only 
to supply plans and specifications, but 
to supply them without undue delay, 
and for damages caused by such delay 
he will be responsible.—Osterling v. 
Prick, 131 A 250, 284 Pa. 397. 

80. Osterling v. Prick, supra. 

31. Lane v. Inhabitants of Town, of 
Harmony, 90 A. 546, 112 Me. 25, 
Ann.Cas,1915C 874. 

32. Higgins V. G. Piel & Co., 202 N.Y. 
S, 874, 208 App.I>iv. 729. 

33. U.S,—^Maryland Casualty Co. v. 
Board of Education of Clifton, N.J., 
(C.C.A.N.J.) 34 P.(2d) 751. 

Me.—^Lane v. Inhabitants of Town of 
Harmony, 90 A 646, 112 Me. 25. 
Wash.—Taft v. Whitney Co., 148 P. 
43, 85 Wash. 389. 

34. Badger v. Kerber, 61 Ill. 328—5 
C.J. p 268 note 22. 

36. Lane v. Inhabitants of Town 
of Harmony, 90 A 646, 112 Me. 
25. 

30. Henon v. Vernon, 68 Pa.Super. 
608. 
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37. Atlee V. Fink, 75 Mo. 100, 42 
Am.R. 385—5 C.J. p 268 note 23. 

Fraudulent act of architect 
The action of an architect in advis¬ 
ing an owner, who had confidence in 
him, to hire a contractor with whom 
the architect worked in collusion for 
the purpose of increasing his own 
compensation, amounts to fraud on 
the owner.—^Rice v. Caldwell, (Ind. 
App.) 161 N.E. 651. 

38. Priedland v. McNeil. 33 Mich. 
40—6 C.J. p 268 note 24. 

39. Orlandi v. Gray, 58 P. 15, 125 
Cal. 372—Shaw v. Andrews, 9 Cal. 
73—5 C.J. p 268 note 25. 

43, Cal.—^Hall v. Los Angeles Coun- 
I ty, 16 P. 313, 74 Cal. 502. 

Me.—Lane v. Inhabitants of Town of 
Harmony, 90 A, 546, 112 Me. 25, 
Ann.Cas.l915C 874. 

5 C.J. p 269 note 26. 

41. Lane v. Inhabitants of Town of 
Harmony, 90 A. 546, 112 Me. 25. 

42. Prest-O-Lite Co. v. Skeel, 106 
N.E. 365, 182 Ind. 593, Ann.Cas. 
1917A 474. 

Competent services 
The builder contracts with the ar¬ 
chitect for competent services,—^Dick 
V. Jullian, 61 App.D.C. 355, 279 P. 
993. 
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profession,43 and must use reasonable and ordinary 
care and diligence in the application of his knowl¬ 
edge to accomplish the purpose for which he is 
employed.44 By his contract the architect implies 
his possession of ordinary good taste,45 skill and 
ability,45 and a promise to exercise them reason¬ 
ably, without neglect,47 and with a certain exactness 
of performance,48 in seeing that the work is prop¬ 
erly done. The degree of skill required is such as 
would produce, if followed, a building of the kind 
called for, without marked defects in character, 
strength or appearance.49 If the architect has com¬ 
plied with the requisites hereinbefore stated, he is 
not liable for faults in construction resulting from 


§ 19 

defects in the plans, as his undertaking does not 
imply or guarantee a perfect plan or a satisfactory 
result, it being considered enough that the architect 
himself is not the cause of any failure, and there 
is no implied promise that miscalculations may not 
occur.50 

Where, however, the architect does not possess 
and exercise such care and skill he will not only be 
liable in damages for defects in his plans,5i but he 
cannot recover compensation for his services as al¬ 
ready discussed in § 14. 

An architect is responsible not only for actual 
fraud committed by him but also for a negligent 
disregard of his duty.52 jjis liability, of course, ex- 


43. Ky.—^Kortz v. Kimberlin, 165 S. 
W. 654, 158 Ky. 566. 

Mich.—Bayixe v. Everham, 163 N.W, 
1002, 197 Mich. 181. 

Or.-—White v. Pallay, 247 P. 316, 119 
Or. 97. 

Tex.—Capitol Hotel Co. v. Rittenher- 
ry, (Civ.App.) 41 S.W.(2d) 697— 
Presnall v. Adams, (Civ.App.) 214 
S.W. 357. 

5 C.J. p 269 note 31. 

Architect replacingr another 
An architect employed to replace 
another who had started the work is 
required to complete the building in 
a reasonably careful and skillful man¬ 
ner.—^May V. Howell, 121 A. 650, 2 
W.W.Harr.CDel.) 221. 
ftfcUl in preparing plans 

A practicing architect is bound to 
furnish plans and specifications pre¬ 
pared with a reasonable degree of 
technical skill.—Trunk & Gordon v. 
Clark, 145 N.W. 277, 163 Iowa 620. 

44. Pla.—^Bayshore Development Co. 
V. Bonfoey, 78 So. 507, 75 Fla. 455. 

Mich.—^Bayne v. Everham, 163 N.W. 
1002, 197 Mich. 181—Johnson v. 
O'Neill, 137 N.W. 713, 172 Mich. 
334. 

N.T.—Straus v. Buchman, 89 N.Y.S. 

226, 96 App.Div. 270. 

Tex.—Capitol Hotel Co. v. Rittenber- 
ry, (Civ.App.) 41 S.W.(2d) 697. 

5 C.J. p 269 note 27. 

Rule stated 

“A person who holds himself out to 
the public in a professional capacity 
holds himself to be possessed of aver¬ 
age ability in such profession, and the 
law implies that he contracts with his 
employer (1) that he possesses that 
requisite degree of learning, skill 
and experience which is ordinarily 
possessed by the profession in the 
same art or service, and which is or¬ 
dinarily regarded by the community, 
and by those conversant with that 
employment as necessary and suffi¬ 
cient to qualify him to engage in such 
business; (2) that he will use rea¬ 
sonable and ordinary care and dili¬ 
gence in the exercise of his skill, in 


the application of his knowledge, to 
accomplish the purpose for which he 
is employed; (3) in stipulating to ex¬ 
ert his skill and apply his diligence 
and care, an architect like other pro¬ 
fessional men, contracts to use his 
best judgment."—^Johnson v. O’Neill, 
137 N.W. 713, 715, 172 Mich. 334— 
Chapel V. Clark, 76 N.W. 62, 117 Mich. 
638, 72 Am.S.R. 587. 

DUigence in light of usual tests 
A building contract provision that 
the architect should exercise reason¬ 
able diligence to discover defects in 
materials must be construed in the 
light of the usual twenty-eight day 
test for determining the strength of 
concrete.—^Monson v. Fischer, 5 P. 
(2d) 628, 118 Cal.App. 503. 

45. Block V. Happ, 86 S.E. 316, 144 
Ga. 145. 

46. Lane v. Inhabitants of Town of 
Harmony, 90 A. 546, 112 Me. 25. 

Lack of technical knowledge not lack 
of sklU 

The architect’s lack of the techni¬ 
cal knowledge of the process of man¬ 
ufacturing terra cotta does not indi¬ 
cate lack of skill or incompetence.— 
Bavaria Inv. Co. v. Washington Brick, 
Lime & Sewer Pipe Co., 144 P. 68, 82 
Wash. 187. 

47. Benenato v. McDougall, 137 P. 
8 , 166 Cal. 405, 

48. Edwards v. Hall, 141 A. 638, 
293 Pa. 97. 

49. Iowa.—Trunk v. Clark, 145 N. 
W. 277, 163 Iowa 620. 

Ky.—Kortz v. Kimberlin, 165 S.W. 
654, 158 Ky. 566. 

50. Mich.—^Bayne v. Everham, 163 
N.W. 1002, 197 Mich. 181. 

Or.—^White v. Pallay, 247 P. 316, 119 
Or. 97. 

Tex.—Capitol Hotel Co. v. Rittenber- 
ry, (Civ.App.) 41 S.W.(2d) 697. 

5 C.J. p 270 notes 32-34. 

Architect not insurer of perfection 

(1) An architect must apply ordi¬ 
nary skill, and where he does so he 
is not an insurer of the accuracy or 
perfection of his work.—^Looker v. 
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Gulf Coast Fair. 81 So. 832, 203 Ala. 
42. 

(2) The architect does not under¬ 
take that his plans will be absolute¬ 
ly perfect.—^Kortz v. Kimberlin, 165 
S.W. 654, 158 Ky. 566. 

(3) The architect need exercise 
only the ordinary and reasonable skill 
usually exercised by architects.—^Ma¬ 
jor V. Leary, 268 N.Y.S. 413, 241 App. 
Div. 606. 

Similarity to lawyer’s responsibility 
"This court has held that the re¬ 
sponsibility of an architect does not 
differ from that of a lawyer or phy¬ 
sician. When he possesses the requi¬ 
site skill and knowledge, and in the 
exercise thereof has used his best 
judgment, he has done all that the 
law requires. The architect is not 
a warrantor of his plans and specifi¬ 
cations. The result may show a mis¬ 
take or defect, although he may have 
exercised the reasonable skill requir¬ 
ed."—^Bayne v. Everham, 163 N.W. 
1002 , 1008, 197 Mich. 181. 

Defective foundation 

An architect, having exercised rea¬ 
sonable care and diligence in exam¬ 
ining the site and preparing plans 
and specifications, is not liable in 
damages for a defective foundation.— 
White V. Pallay, 247 P. 316, 119 Or. 
97. 

51. Capitol Hotel Co. v. Rittenber- 
ry, (Tex,Civ.App.) 41 S.W.(2d) 697 
—5 C.J. p 270 note 35. 

Liability for defects 
A defect resulting from what 
should have been known by the archi¬ 
tect will make him responsible there¬ 
for.—Matthews v. Rudy, 4 La.App. 
226. 

52. Capitol Hotel Co. v. Rittenber- 
ry, (Tex.Civ.App.) 41 S.W.(2d) 697 
—5 C.J. p 269 notes 28, 29. 

Release of contractor 
Where both the architect and the 
builder are liable to the owner for 
damages for their negligent work, 
the fact that the owner does not take 
advantage of his remedy against the 
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tends only to such damages as are proximately 
caused by his negligence.53 

An architect, required by his contract to super¬ 
intend the construction of a building, must exercise 
reasonable care and diligence in the supervision of 
the work,54 and he is liable to the owner for any 
damages resulting from his neglect,55 but his lia¬ 
bility ordinarily will not extend, after construction 
and acceptance of the building by the owner, to 
third persons injured by negligence in its construc- 
tion,56 nor is he liable where the owner deals with 
the contractor independently.^? However, it is not 
necessary for the architect to give more than or¬ 
dinary care and attention, or so closely to superin¬ 
tend a builder’s work as to discover variations from 
the contract and defects in execution that can be 
detected only by the exercise of extraordinary dili¬ 
gence; and if he exercises ordinary care and dili¬ 
gence he cannot be held responsible for defects in 
the work;SS and this rule applies to matters of 
detail.59 

Also his duty does not extend to requiring the 
builders to comply with statutory regulations for 
the protection of workmen on the building,al¬ 
though he will be charged with knowledge of the 


statutory regulations and restrictions governing the 
erection and use of buildings.®^ 

§ 20. Actions by Architect 

a. In general 

b. Time to sue 

c. Parties 

d. Defenses 

e. Pleading 

f. Issues, proof, and variance 

g. Evidence 

h. Questions of law and fact 

i. Instructions 

j. Verdict 

k. Judgment 

l. Damages 

a. In G'eneral 

General rules control as to the nature and form of 
actions by architects to enforce civil rights and liabili¬ 
ties. 

Under the general rules which are discussed in 
the title Assumpsit §§ 5 and 9 [S CJ. p 1385 note 
61-p 1389 note 91] and in the title Work and Labor 
§§ 27-36 [71 CJ. p 81 note 63-p 110 note 33], the 
architect may in some cases maintain an action upon 


builder will not operate to release the 
architect from his liability.— 
Schwartz v. Kuhn, 126 N.T.S. 568, 71 
Misc. 149. 

53, Bayshore Development Co. v. 
Bonfoey, 79 So. 507, 75 Fla. 455. 

Zioss of rentals 

Damages due to loss of rentals and 
delay in occupying the premises are 
too remote to be charged against the 
architect's negligence.—Bayshore De¬ 
velopment Co, V, Bonfoey, 79 So. 507, 
75 Fla. 455. 

54, Cal.—Monson v. Fischer, (App.) 
5 P.(2d) 628, 

Mich.—^Harley v. Blodgett Engineer¬ 
ing & Tool Co., 202 N.W. 953, 230 
Mich. 510. 

N.T.—^Lindeberg v. Hodgens, 162 N. 

T.S. 229, 89 Misc. 454. 

5 C.J. p 270 note 38, p 271 note 39. 

Inspection, reports, and estimates 
An architect superintending con¬ 
struction work must exercise all rea¬ 
sonable diligence in inspection and 
making reports on labor and materi¬ 
als.—Banducci v. Sresovich, 199 P. 72, 
62 CaLApp. 637—5 C.J. P 271 note 39. 

55, N.Y.—Lindeberg v. Hodgens, 162 
N.T.S. 229, 89 Misc. 454. 

Or.—White v. Pallay, 247 P. 316, 119 
Or. 97. 

S.C.—Avent v. Proffitt, 95 S.B. 134, 109 
S.C. 48. 

5 aj. p 271 notes 40-42. 

Additional expense 
Where the architect's lack of skill 


causes the employer greater expense 
than contemplated, the architect is 
liable in damages therefor.—Capitol 
Hotel Co. V. Rittenberry, (Tex.Civ. 
App.) 41 S.W.(2d) 697. 

Architect’s liability by custom 

The fact that an architect once 
paid for work made necessary by his 
oversight will not establish a custom 
making him liable for such oversights 
in the future.—^Karl Hansen Co. v. 
Beekman, (La.App.) 132 So. 799. 

Collapse of roof 

In such action to recover from the 
architects damages on the ground 
that the collapse of a roof was due 
to their negligence in the preparation 
of plans and superintendence of con¬ 
struction, the architects' negligence 
depended upon whether the roof col¬ 
lapsed under a load of snow which 
they should have anticipated, and a 
depth of nine inches on the roof and a 
depth of ten or of thirty-six inches 
on the ground was not greater than 
they should have anticipated and pre¬ 
pared against in planning the roof.— 
School Dist No. 172 of King County 
V. Josenhans, 153 P. 826, 38 Wash. 
624. 

Xioss due to act of owner 

Where plastering fell due to a lack 
of heat, and the duty of heating de¬ 
volved upon the owner, the architect 
was not responsible for damages 
caused thereby.—^Johnson v. O'Neill, 
148 N.W. 364, 131 Mich. 326. 
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Estoppel 

Where the employer allows the ar¬ 
chitect to continue working after hav¬ 
ing accused him of negligence, when 
under the circumstances to make a 
change in architects was almost im¬ 
possible, the employer is not estop¬ 
ped from claiming damages due to 
the architect's negligence.—Osterling 
V. Frick, 131 A. 250, 284 Pa. 397. 

56. Geare v. Sturgis, 56 App.D.C. 364, 
14 P.(2d) 256. 

Theory of liability 

The owner’s negligence in maintain¬ 
ing the defective structure, and not 
the architect's negligence in design¬ 
ing it, is the proximate cause of in¬ 
juries to third persons.—Geare v. 
Sturgis, 56 App.D.C. 364, 14 F.(2d) 
256. 

57. Gaastra v. Holmes, 10 P.(2d) 689, 
36 N.M. 175. 

58. Ky.—^Kortz v. Kimberlln, 165 S. 
W. 654, 158 Ky. 566. 

Tex.—^American Employers' Ins. Co. 
V. Huddleston, (Civ.App.) 39 S.W. 
(2d) 952. 

5 C.J. p 271 note 43. 

58. Lotholz v. Fiedler, 59 Ill.App. 
379—Stewart v. Boehme, 63 Ill. 
App. 463—5 C.J. p 271 note 44. 

GO. Clinton v. Boehm, 124 N.T.S. 789, 
139 App.Div. 73—5 C.J, p 271 note 
45. 

ei. MedofC V. Fisher, 101 A. 471, 267 
Pa. 126. 
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an implied contract for his compensation notwith¬ 
standing the existence of an express contract, as 
where there has been no provision in the contract 
as to the amount of compensation,or extra serv¬ 
ices have been rendered which are not covered by 
the contract,or where he has been prevented by 
the owner or employer from performance,^^ or 
there has been an abandonment of the undertaking 
by the owner or employer,65 or where the benefit 
of services rendered under a prior unauthorized con¬ 
tract is availed of by a governmental body after 
it has acquired authority to make a new contract 
which, however, it does not do.66 So, under the 
practice in some jurisdictions, the architect may 
join common counts in assumpsit with a special 
count upon the contract ^7 or sue in the alternative 
upon the express contract and a quantum meruit^s 

An action of trover might lie for the actual con¬ 
version of an architect's plans, but such an action 
is not maintainable where the ideas embodied in 
the plans, and not the plans themselves, are wrong¬ 
fully used.®9 

b. Time to Sue 

An architect may sue fop his compensation as soon 
as ft becomes due and before his claim is barred by the 
statute of limitations. 

Where the owner or employer repudiates a con¬ 
tract made with an architect for services to be per¬ 
formed by him and refuses longer to be bound by 
its terms, the architect, under the general rules 
stated in the title Contracts § 472 [13 CJ. p 653 
notes 60-63], has the right to treat the contract 
as rescinded and recover on quantum meruit so 


far as he has performed or to keep the contract 
alive for the benefit of both parties, being at all 
times himself ready and able to perform, and at 
the end of the time specified in the contract for 
performance sue and recover under the contract or 
to treat the repudiation as putting an end to the 
contract for all purposes of performance and to 
sue for the profits he would have realized if he 
had not been prevented from performing.70 

An architect’s agreement to wait for his fees until 
his employer, in its discretion, is financially able 
to complete the building, does not require the archi¬ 
tect to wait more than a reasonable time,7i Of 
course, the architect must bring his claim before 
it is barred by the statute of limitations.72 

c. Parties 

All necessary persons must be Joined In the ac¬ 
tion. 

Following the general rules as to parties in civil 
actions, where the obligation is joint, both contrac¬ 
tors must be joined and a discontinuance against 
either is improper.73 

d. Defenses 

In an architect’s action fop compensation, any mat¬ 
ter which tends to prevent his right to recover may be 
urged in defense, such as his negligence or failure prop¬ 
erly to perform his contract or failure to have obtained 
a requisite license. 

Negligence or defective performance upon the 
part of the architect may be urged in defense of his 
action for compensation,^^ as, for example, his fail¬ 
ure to comply with the contract as to the prepara¬ 
tion of plans 75 or superintendence,75 or because 


6Q. Sutton V. Board of Education of 
Casey Township High School, 259 
IlLApp. 193—Central Park Presby¬ 
terian Church V. Hoskins, 50 IlLApp. 
674. 

63. Harrison v. McLaughlin, 70 A. 
424, 108 Md. 427. 

64. Marcotte v. Beaupre, 15 Minn. 
152—5 C.J. p 272 note 47. 

Owner’s arbitrary action 
The owner’s arbitrary termination 
of the architect’s employment on 
grounds that did not reasonably exist 
does not defeat the architect’s recov¬ 
ery.—^Bailey v. Goldberg, 209 N.W. 
805, 236 Mich. 29. 

65k Cal.—Stacy-Judd v. Stone, (App.) 
12 P.(2d) 143. 

La.—Churchill v. Thomas, 2 La.App. 
153. 

N.T.—Weiser v. Stadium of Carnarsie, 
244 N.Y.S. 61, 137 Misc. 881. 

Zoning ordinance 

Where a zoning ordinance prevents 
the erection of a buildink for which 


the architect prepared plans, he may 
recover upon quantum meruit for 
work performed.—^Weiser v. Stadium 
of Carnarsie, 244 N.Y.S. 61, 137 Misc. 
881. 

66. Mountjoy & Frewen v. Cheyenne 
County High School Dist, 240 P. 
464, 78 Colo. 162. 

67. Sutton V. Board of Education of 
Casey Township High School, 259 
IlLApp. 193. 

68. Holmes v. Radford, 255 P. 1039, 
143 Wash. 644. 

69. Mackay v. Benjamin Franklin 
Realty & Holding Co., 135 A. 613, 
288 Pa. 207. 

70 . Jacobberger y. School Dist # 1 
Multnomah County, 256 P. 652, 122 
Or. 124. 

Approval of plans 
Where the employer repudiates the 
contract, the architect may sue im¬ 
mediately for its breach without se¬ 
curing approval of his plans as stip¬ 
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ulated In the contract—^Kistner v. 
Pomeroy, (Cal.App.) 258 P. 619. 

71- Mock V. Trustees of First Bap¬ 
tist Church of Newport, 67 S.W.(2d) 
9, 252 Ky. 243. 

72. Van Ryn y. Bock County, (Wis.) 
247 N.W. 848. 

73. Van Leyen v. Wreford, 45 N.W. 
1116, 81 Mich. 606—5 C.J. p 272 
note 49. 

74. Mayer y. Wells, (Ohio) 222 F- 
881, 138 C.C.A. 571—5 C.J. p 272 
note 62. 

Right to compensation see supra §§ 
13-16. 

75. Mayer y. Wells, (Ohio) 222 P. 
881, 138 C.C.A. 571. 

76. Mower v. Englis, 137 N.Y.S. 845. 
Waiver of defects 

Execution of a mortgage to an ar¬ 
chitect in payment of work done by 
him and the contractors in remodel¬ 
ing a building waived a known claim 
for defects.—Bailey v. Jones, 219 N. 
W. 629, 243 Mich. 159. 
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of the failure of the plans which he has prepared 
to conform to the owner^s instructions^'^ or to be 
fit for the purpose for which they are intended.'^s 
The owner, cannot, however, set up in defense acts 
or defects for which he is responsible.*^^ Where 
an architect and builder enters into a contract for 
alterations to a building, imder which he is entitled 
as his commission to a certain percentage of the 
total cost, the owner is not justified in refusing to 
pay the commission by showing that the work cost 
considerably more than anticipated, where it ap¬ 
pears that the additional cost was due to extras 
required by the owner.^0 

Where the contract provides that the plans shall 
be approved by the owner, the owner, after the 
architect has submitted plans which the owner re¬ 
ceives and in a general way declares satisfactory 
although there is no express approval thereof, can¬ 
not, after the architect furnishes further services 
in connection with the work at the owner’s request, 
arbitrarily without cause prevent the architect from 
completing the agreement without becoming liable 
in damages to him.^i 

Where the architect himself terminates the con¬ 
tract of employment wrongfully, he may not recov¬ 
er thereunder.^2 

The effect of a failure on the part of the archi¬ 
tect to comply with licensing statutes and regula¬ 
tions upon his right to recover compensation for 
his services has already been considered in § 13. 

Recoupmentj set-off, and counterclaim. Where 

77. Schneider v. Sievers, 76 N.Y.S. 

S89, 37 Misc. 819. 

78. Kinney v. Manitowoc County, 

Wis., (Wis.) 135 F. 491, 68 C.C.A. 

203. 

79. Mich.—Johnson v. O’Neill, 148 N. 

W. 364, 181 Mich. 326. 

N.M.—Gaastra v. Holmes, 10 P.(2d) 

589. 

5 C.J. p 272 note 55. 

Owner’s consent to change 
An architect’s failure to have the 
building constructed according to 
specifications will not defeat his re¬ 
covery for his services where the 
owner acquiesced in the changes.— 

Johnson v. O’Neill, 148 N.W. 364. 181 
Mich. 326. 

Owner’s direction 

Where the departure from plans is 
at the direction of the owner, it Is 
not a defense to the architect’s ac¬ 
tion for compensation.—Gaastra v. 

Holmes. (N.M.) 10P.(2d) 589. 

80. Mercier v. Munich, (La.App.) 120 
So. 522. 

81. Welch Mfg. Co. v. Herbst Bepart- 


the contract has been completely performed by the 
architect, but has been performed by him negligent¬ 
ly or defectively, such fact will not preclude an ac¬ 
tion by him for compensation under the contract 
although the owner may be entitled to recoup any 
damages sustained by him through the faulty per¬ 
formance by the architect,^^ and this is true not¬ 
withstanding the owner has accepted and paid for 
the building or work done under the architect’s 
plans or supervision,^^ or even though he may have 
occupied the building before it is completed,^^ and 
he may recoup such damages notwithstanding a part 
or all thereof has also been occasioned by contribu¬ 
tory misfeasance of the contractors; but after 
acceptance of the plans the owner cannot deduct 
from the agreed compensation an amount required 
to change them according to his subsequent re¬ 
quest nor, in an action on a contract for super¬ 
vision, can the owner recoup for damages arising 
out of alleged negligence in the performance of a 
distinct contract.88 Where defendant had bought 
and paid for plans prepared by plaintiff, before a 
new contract, under which plaintiff was to supervise 
the erection of a building, was entered into, defend¬ 
ant is not entitled, in a suit by plaintiff for services 
in supervising the erection, to recoup for parts of 
the plans which he claims were unskillfully drawn, 
especially where he accepted them on the judgment 
of the contractor.^® 

e. Pleading 

(1) In general 

(2) Plea, answer, or counterclaim 

231 F. 869, 146 C.C.A 65, certiorari 
denied 36 S.Ct. 727, 241 U.S. 679, 60 
Li.Bd. 1233. 

83. Ga.—Block V. Happ, 86 S.E. 316, 
144 Ga. 145. 

Iowa.—Trunk & Gordon v. Clark, 145 
N.W. 277, 163 Iowa 620. 

Mich.—^Harley v. Blodgett Engineer¬ 
ing & Tool Co.. 202 N.W. 953, 230 
Mich. 510. 

N.T.—^Hubert v. Aitken, 2 N.T.S. 711, 

5 N.T.S. 839, 15 Daly 237, affirmed 
25 N.B. 954, 123 N.T. 655. 

Tex.—Capitol Hotel Co. v. Rittenber- 
ry, (Civ.App.) 41 S.W.(2d) 697. 

5 C.J. p 272 note 54. 

84. Pierson v. Tyndall, (Tex.Civ. 
App.) 28 S.W. 232. 

85. Hettinger v. Beiler, 54 IlLApp. 
320. 

86. Harley v. Blodgett Engineering 

6 Tool Co., 202 N.W. 953, 230 Mich. 
510. 

87. Vaky v. Phelps, (Tex.Civ.App.) 
194 S.W. 601. 

88. Wolf V. Dimond, (R.L) 129 A. 
342. 

89. Wolf Y. Dimond, supra. 


ment Store, 204 N.W. 849, 53 N.D. 
42. 

88. Hoggson Bros. v. First Nat. Bank 
of Roswell, (N.M.) 231 F, 869, 146 
C.C.A. 65, certiorari denied 36 S. 
Ct 727, 241 U.S. 679, 60 L.Ed. 1233. 

No absolute refusal 
Where architects, who had con¬ 
tracted to build a bank building for 
a fixed sum, wrote to the hank, sug¬ 
gesting that the work desired would 
cost more than the amount limited, 
and stated that if the bank insisted 
on keeping within that limit, the ar¬ 
chitects would prefer not to do the 
work, to which the bank replied that 
they considered the matter off and 
would begin negotiations elsewhere, 
whereupon the architects telegraphed 
that they were ready and anxious to 
begin the work, the statement that 
they would prefer not to do the work 
was not an absolute refusal to do it, 
which alone is sufficient to authorize 
rescission by the other party, and 
they could recover under the contract 
for their services and disbursements 
theretofore rendered.—^Hoggson Bros, 
v. First Nat. Bank of Roswell, (N.M.) 
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(1) In General 

The rules of pleading applicable to civil actions gen¬ 
erally apply In actions by architects. 

Under the rules of pleading applicable in the case 
of civil actions generally, a complaint, declaration, 
or petition by an architect for compensation or 
damages should clearly and definitely allege facts 
constituting a cause of action,^® and if it does so it 
will be regarded as sufficient.^! For example, in 
an action for compensation it should allege facts 
showing the contract of employment, the perform¬ 
ance of services on his part, the compensation due, 
or agreed upon,92 and that such compensation has 
not been paid.^^ Where there was a special con¬ 
tract it may be averred,^^ and should be; ^5 but a 
complaint is sufficient if, after alleging a special 
agreement, it avers facts showing that plaintiff is 
entitled to recover for the reasonable value of his 
services and that he claims that value.^® 

Where the owner refuses to accept the plans, it 
has been held that the architect need not plead that 
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he offered to deliver them in an action to recover 
compensation therefor.S7 

In accordance with the rule stated in the title 
Pleading § 84 [49 CJ. p 149 note 31-p 151 note 
41], it is not ordinarily necessary or proper that 
plaintiffs initial pleading should anticipate defenses 
and negative or avoid them. Thus it is not neces¬ 
sary that an architect suing for his services allege 
that he has complied with licensing acts nor need 
he allege that defendant knew of certain defects in 
the plans at the time he accepted and approved 
them.^9 

Where a settlement is pleaded in defense plaintiff 
caimot, under a mere denial, show that it was a 
conditional arrangement.! 

(2) Plea, Answer, or Counterclaim 

General rules of pleading apply as to defendant’s 
plea, answer, or counterclaim. 

A plea or answer, in an action by an architect 
for compensation, is governed by the rules applica- 
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00. Cal.—Barton v. El Encanto 
Apartments, 14 P.(2d) 499, 216 Cal. 
503, reversing (App.) 6 P.(2d) 1009. 
.Q-a.—Golucke v. Lowndes County, 51 
S.E. 406, 123 Ga. 412. 

N.T.—^Bernstein v. New Tork, 118 N. 

Y.S, 901. 134 App.Div. 223. 

5 C.J. p 272 note 57. 

•91. Cal,—^Dodd v. Dunn, 223 P. 952, 
193 Cal. 334. 

Pa.—^McClymont v. La Nassa, 8 Pa. 
Dist. & Co. 772. 

Authority of agent 

In an action by the architect to re¬ 
cover for services, an allegation that 
•defendant knew, or by the exercise 
■of ordinary care would have known, 
that its general local manager was 
assuming to contract for plans and 
specifications on its behalf and that 
plaintiff, acting in good faith, was 
without notice of the limitation of 
his authority, is sufficient as against 
the claim that he does not allege that 
•defendant knowingly permitted any¬ 
thing to be done with the intention 
that plaintiff should be induced to 
•conclude that the manager had au¬ 
thority to contract in its behalf,— 
Emerson-Brantingham Implement Co. 

V. Hoquemore, (Tex.Civ.App.) 214 S. 

W. 679. 

■CrOXlateral contract 

In an action to recover for the prep¬ 
aration of plans for the alteration of 
a building and superintending the 
work, it is not necessary for plain¬ 
tiff to attach to his statement of claim 
a copy of the contract between de¬ 
fendant and the latter’s builder to 
which plaintiff was not a party.— 
McClymont v. La Nassa, 8 Pa.Dist & 
Co. 772. 

6 C.J.S.-21 


Itemization of charges 
In an action for services, plaintiff’s 
statement of claim is sufficiently spe¬ 
cific if the items charged are made 
in accordance with the schedule of 
the American Institute of Architects 
and plaintiff’s regular scheduled 
charges, which schedules are annex¬ 
ed without a charge and date for 
every item.—^Albright v. Snyder, 11 
Pa.Co. 255. 

Substituted contract 
Where the original contract be¬ 
tween the architects and defendant 
for fees was alleged to have been 
set aside and substituted by a con¬ 
tract between defendant and the pur¬ 
chaser pending construction provid¬ 
ing for payment of fees, it was not 
necessary for the architects suing 
for fees and alleging that settlement 
was obtained by fraud to allege ex¬ 
pressly the right by reason of fraud 
to subject the consideration obtained 
under the new contract to painnent 
of their fees, in the absence of spe¬ 
cial exception.—Western Medical Arts 
Bldg, Corporation v. Bryan, (Tex.Civ. 
App.) 5 S.W.(2d) 862. 

92. Pa.—William Steele & Sons Co. 
V. Dairy Maid Confection Co., 12 
Pa.Dist. & Co. 382. 

Tex.—^Reuter v. Nixon State Bank, 
(Civ.App.) 206 S.W. 715. 

5 C.J. p 272 note 58. 

Umitatlon on sum to he spent 

If the contract limits the sum to 
be spent, the architect, in his action 
to recover for services under the con¬ 
tract, must allege compliance with 
such provision.—^Lambright v. Ever¬ 
ett, 94 S.E. 593, 21 Ga.App. 488. 

93. McPherson v. Hattich, 85 P. 731, 
10 Ariz. 104—5 C.J. p 273 note 59. 
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94. Mo.—^Maack v. Schneider, 51 Mo. 
App. 92. 

N.T.—Grossman v. Schenker, 100 N.B. 
39, 206 N.T. 466, affirming 128 N. 
Y.S. 1125, 144 App.Div. 911. 

5 C.J. p 273 note 60. 

95. Cal.—^Ehlers v. Wannack, 50 P. 
433, 118 Cal. 310. 

Ill.—Sutton v. Board of Education of 
Casey Township High School, 259 
IlLApp. 193. 

96. Ehlers v. Wannack, 50 P. 433, 
118 Cal. 310—5 C.J. p 273 note 62. 

Quantum mexnlt 

(1) Where, by the contract between 
the parties, compensation was to be 
paid only in case the building was 
erected, in the absence of an allega¬ 
tion that defendant utilized the serv¬ 
ices furnished, plaintiff cannot re¬ 
cover upon a quantum, meruit.—^Van 
Ryn V. Hock County, (Wis.) 247 N.W. 
848. 

(2) An architect may not recover 
for services upon a quantum meruit 
when no testimony is offered as to 
their value, and when the architect’s 
petition contained no allegations con¬ 
cerning their value.—Smith v. Board 
of Education of City of Liberal, 222 
P. 101, 115 Kan. 155. 

97. Schwender v. Schrafft, 141 N.E. 
511, 246 Mass. 543. 

Necessity of delivery and acceptance 
of plans for right of compensation 
see supra § 14 c. 

98. Cal.—^Harris v. Bucher, 143 P. 
796, 25 CaLApp. 380. 

Pa.—^McClymont v. La Nassa, 8 Pa. 
Dist. & Co. 772. 

99. Vaky v. Phelps, (Tex.Civ.App.) 
194 S.W. 601. 

1. Davis . V. Pendennis Club, 19 S.W. 
(2d> 1078, 230 Ky. 465. 
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ble to such pleadings generally.* 

If the owner wishes to prove that the architect's 
damages might have been mitigated, he must so 
plead,3 and if the owner failed to object to the 
theory on which the architect sought recovery at 
the trial, he may not plead an objection to this the¬ 
ory upon appeal.^ Want of a license as a defense 
must be pleaded.® 

In an action by the architect for services, a set¬ 
off based upon his negligence cannot be taken ad¬ 
vantage of in the absence of proper allegations 
thereof in defendant’s pleadings,® and a defense 
by way of counterclaim must state facts creating a 
legal liability against plaintiff, defendant in the 
counterclaim.7 

f. Issues, Proof, and Variance 

The rules as to issues, proof, and variance in civil 
actions govern In an action by an architect. 

The rules governing the issues, proof, and vari¬ 
ance in other civil actions apply in an action by 
an architect for his compensation or remuneration,® 
such as the rule that the proof must conform to 
the issues.® In order that plaintiff may recover 
upon the common counts in work and labor he must 
introduce evidence tending to show the reasonable 
value of the services performed.^® 

Under the general issue, where the architect sues 
to recover for plans, defendant may show that 


plaintiff failed to furnish such plans and specifica¬ 
tions as could be used,ii and, under an answer de¬ 
nying the allegations of the complaint and setting 
up a contract for the services mentioned in the com¬ 
plaint and payment of the amount therein agreed 
upon, plaintiff may show that, after the contract, 
but before performance, the plans and character of 
the work were entirely changed, that no price was 
fixed upon, and what the services rendered under 
the new arrangement were worth.i* 

Variance between the contract pleaded and the 
plans proved as to the location pleaded is not ma¬ 
terial in an action by the architect for services 
where the location of the building had nothing to 
do with such services.^® 

g. Evidence 

(1) In general 

(2) Admissibility 

(3) Weight and sufficiency 

(1) In General 

The general rules of evidence In civil actions, such as 
those of presumptions and burden of proof, apply In ac¬ 
tions brought by architects. 

The rules of evidence applicable to civil actions 
generally apply to actions by an architect,^^ such 
as the rules as to presumptions and burden of 
proof,each party having the burden of proving 
matters relied on by him as a cause of action or 


2. Hall v. Parry, 118 S.W. 561, 65 
Tex.Civ.App. 40—5 C.J. p 273 note 
63. 

3. Phelps V. Connellee, (Tex.Com. 
App.) 285 S.W. 1047, reversing 
(Civ.App.) 278 S.W. 930. 

4. Medoif v. Effenberg, 69 Pa.Super. 
106. 

5. Hardy v. Dobler, 248 Ill.App. 361. 

6. Henon v. Vernon, 68 Pa.Super. 
608. 

7. Ind.—Halstead v. Dean, 105 N.E. 
903, 182 Ind. 446. 

N.Y.—^Bodine v. Andrews, 62 N.T.S. 

385, 47 App.Div. 495. 

5 C.J. p 273 note 64. 

Erroneous estimate.--Capitol Hotel 
Co. V. Rittenberry, (Tex.Civ.App.) 41 
S.W. (2d) 697. 

8. Knapp V. Teyssier, 96 Pa.Super. 
193—5 C.J. p 273 note 66. 

8. Bergholtz v. Oregon City, 240 P. 
225, 116 Or. 18—6 C.J. p 273 note 
67. 

X&easonable value 

Where the architect sues for a 
stipulated percentage of the building 
cost, testimony as to the reasonable 
value of his services is not admissi¬ 


ble.—^Bergholtz v. Oregon City, 240 
P. 225, 116 Or. 18. 

Substituted contract 
A petition for recovery of archi¬ 
tects* fees alleging that defendant 
contracted to pay two and one-half 
per cent of the cost of the building 
which it was stipulated should not 
exceed a certain sum for the purpose 
of determining fees, and alleging in 
trial amendment that the purchaser 
of the building, pending construction, 
agreed with defendant to pay fees 
based on an agreed valuation, which 
contract was substituted for the orig¬ 
inal contract with the architects, was 
based on the contract between defend¬ 
ant and the purchaser substituted for 
the original contract, and hence ad¬ 
mission of the substituted contract in 
evidence was not error as a variance 
from the petition alleged to declare 
on the original contract.—Western 
Medical Arts Bldg. Corporation v. 
Bryan, (Tex.Clv.App.) 5 S.W.(2d) 862. 

10. Fla.—^Dickerson v. Lankford, 67 
So. 807, 69 Fla. 127. 

Ill.—Sutton V. Board of Education of 
Casey Township High School^ 259 
laApp. 193. 

11. Geddis v. Greene County, 50 N. 
E. 581, 20 lnd.App. 274. 
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12. Marcotte v. Beaupre, 15 Minn. 
152. 

13. Mohr V. Anderson, (La.App.) 118 
So. 772. 

14. Holmes v. Radford, 255 P, 1039, 
143 Wash. 644. 

Judicial notice 

(1) The amount to which an archi¬ 
tect is entitled, not being a subject 
of general knowledge, is not a sub¬ 
ject of the judicial knowledge of the 
courts.—^Tullgren v. Karger, 181 N. 
W. 232, 173 Wls. 288. 

(2) It is a matter of common 
knowledge that ordinarily the archi¬ 
tect is employed by the owner and 
not by the contractor.—Sugarman 
Contracting Co. v. Phoenix Finance 
System, (Iowa) 243 N.W. 369. 

15w Johnson v. Wanamaker, 17 Pa. 
Super. 301—5 C.J. p 274 note 70. 

FroBumptlon 

The presumption existed that the 
board of education acted within its 
authority, in. making payment to an 
airchitect for preparing plans for a 
proposed school building.—Sleight v. 
Board of Education of City of Pater¬ 
son, 170 A. 598, 112 N.J.Law 422, re- 
159 A. 707, 10 N.J.Misc. 623. 
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defense.^® Thus the burden of proving negligence 
or want of skill on the part of the architect is on 
the party seeking to establish it.l7 The burden is 
on defendant to prove an alleged release of his 
claim for compensation by the architect,or to 
show that plaintiff consented to a reduction of his 
commission.!® 

(2) Admissibility 

Evidence which is competent, material, and relevant 
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under general rules la admissible In actions by archi* 
tects. 

In actions by architects evidence which is other¬ 
wise competent under the general rules of evidence 
is admissible,20 as, for example, as to the dealings 
and transactions between the parties during the ne¬ 
gotiation of their contract,2i as to the sufficiency 
of performance of his contract by the architect,22 
as to the unskillfulness of the architect in estimating 
probable costs,23 as to the responsibility of the own- 
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le. Iowa.—Shockley v. Paul Davis 
Dry Goods Co., 205 N.W. 966, 200 
Iowa 1034. 

Wash.—Bresemann v. Hiteshue, 275 
P. 643, 151 Wash. 187. 

6 C.J. p 274 note 71. 

Amount of compensation 
Where an architect employed to do 
certain work at a compensation ex¬ 
pressly agreed upon performs other 
services of the same general charac¬ 
ter without any new contract or un¬ 
derstanding as to a change in com¬ 
pensation or any claim for a different 
compensation, he has the burden of 
showing facts giving rise to an Im¬ 
plied contract for a greater compen¬ 
sation than that fixed in the first con¬ 
tract, which will be presumed to gov¬ 
ern his compensation for the addi¬ 
tional work.—Osterling v. Allegheny 
Trust Co.. 103 A 528. 260 Pa. 64. 
Amoimt of damages 
Where the employer counterclaims 
on the ground that the architect’s 
plans cost too much, the employer 
cannot recover for the extra cost 
incurred in excavation where he can¬ 
not segregate this cost from the cost 
of the whole plan.—^Nevins v. Scace, 
199 P. 305, 116 Wash. 215. 

Fulfillment of conditions 
Where the architect is to be paid 
for his preliminary work if the build¬ 
ing project is abandoned, he has the 
burden of proving abandonment.— 
Long V. Burge, Stevens & Conklin, 
122 S.B. 716, 32 Ga.App. 97. 

Zdability on contract 

(1) An architect suing for compen¬ 
sation on a contract made with a cor¬ 
poration through Its alleged agent 
has'the burden of proof of agency.— 
Emerson-Brantingham Implement Co. 

V. Roquemore, (Tex.Civ.App.) 214 S. 

W. 679. 

(2) An architect suing for compen¬ 
sation has the burden of proving the 
personal liability of a stockholder 
of a corporation.—^MacDonald v. Ar¬ 
rowhead Hot Springs Co., (CaLApp.) 
300 P. 105. 

Readiness to perform 
Where the architect sues for serv¬ 
ices performed on an abandoned con¬ 
tract, he has thei burden of proving 
that he was ready, able, and willing 
to carry out the contr^ict on his part 
had not the owner prevented.—^Shock- 


ley V. Paul Davis Dry Goods Co., 205 
N.W. 966, 200 Iowa 1034. 

Right to practice 

The burden is on the person prac¬ 
ticing architecture without a certifi¬ 
cate to prove that he has brought 
himself with the exception of the Act 
to Regulate Practice of Architecture 
(St [1901] p 641), permitting such 
practice without a certificate if the 
person to whom the services are fur¬ 
nished is Informed that he is not a 
certified architect—Payne v. De 
Vaughn 246 P. 1069, 77 CaLApp. 399. 
17- Gilman v. Stevens, 54 How.Pr. 
(N.T.) 197. 

18. See Burrell Engineering & Con¬ 
struction Co, V. Pekin Farmers’ 
Grain Co., 201 IlLApp. 427. 

19. Osterling v. Allegheny County, 
116 A 385, 272 Pa. 458. 

20. Ark.—Almand v. Alexander, 23 
S.W.(2d) 611, 180 Ark. 947. 

Cal.—Stacy-Judd v. Stone, (App.) 12 
P.(2d) 143—^Hudson v. Barneson, 
183 P. 274, 41 CaLApp. 633. 

Kan.—^Bair v. School Dist. No. 141, 
Smith County, 146 P. 347, 94 'Kati. 
144. 

Mo.—^Keene v. Farris, (App.) 67 S.W. 
(2d) 526—Wolfe v. Stark Bros. 

Nurseries & Orchards Co., (App.) 
288 S.W. 1004. 

N.C.—Hite V. Aydlett, 134 S.B. 419, 
192 N.C. 166. 

N.D.—^Keck v, Kavanaugh, 177 N.W. 
99, 45 N.D. 81. 

Tex.—Capitol Hotel Co. v. Rittenber- 
ry, (Civ.App.) 41 S.W.(2d) 697. 
Wash.—Svarz v. Dunlap, 235 P. 801, 
134 Wash. 565. 

5 C,J. p 274 note 73. 

Modification of contraot 
In an action by an architect to re¬ 
cover balance due and commission 
for drawing revised plans for the con¬ 
struction of a house, refusal to per¬ 
mit the owner to testify as to wheth¬ 
er there was a new agreement neces¬ 
sitating a change in the scale of the 
plans, and whether he had ever au¬ 
thorized modification of the contract 
or if loss was sustained by reason of 
the plans being delayed, was error, 
since all questions were directed at 
the loss, and, by not permitting an¬ 
swers, the defense was practically 
shut ofC.—Edwards v. Hall, 141A 638, 
2^3 Pa. 97. 
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Value of stock offered in payment 
In an architect’s action to recover 
for preparing plans, evidence of the 
market value of land representing the 
assets of a corporation with whose 
stock the employer seeks to pay the 
architect is admissible.—Greene v. 
Bechtel, 136 S.E. 294, 193 N.C. 94. 

21. Capitol Hotel Co. v. Rittenber- 
ry, (Tex.Civ.App.) 41 S.W.(2d) 697. 

PreviotLs conversation 
In an architect’s action for compen- 
sation^ evidence of conversations with 
agents of his employer will be ad¬ 
missible.—^Byam v. Carllsle-Ayer Co., 
(Mass.) 172 N.B. 113. 

22. Capitol Hotel Co. v. Rittenber- 
ry, (Tex.Civ.App.) 41 S.W. (2d) 697. 

Alterations 

In an architect’s action for com¬ 
pensation for altering a dwelling 
house, evidence of the condition of 
the house at the completion of the 
job is admissible.—^Lindeberg v. Hod- 
gens, 148 N.T.S. 153. 

Good faith of owner 
Where an architect has agreed to 
prepare plans for a building to be 
erected for a specified sum, evidence 
as to bona fide bids for the construc¬ 
tion of the building is admissible 
on the question of good faith of de¬ 
fendant in rejecting plaintiff’s plans. 
—^De Hoff V. Scott, 69 Pa.Super. 9. 
Opinion evidence 

(1) In an architect’s action against 
the owner of a house for balance due 
for work and commission for maTririg 
plans, testimony of experts to show 
that the plans produced at the trial 
were of good workmanship was im¬ 
proper, since the plans were not at¬ 
tacked.—Edwards V. Hall, 141 A 638, 
293 Fa. 97. 

(2) The opinion of another archi¬ 
tect who qualifies as an expert is ad¬ 
missible concerning the plaintiff ar¬ 
chitect's skill.—Capitol Hotel Co. v. 
Rittenberry, (Tex.Civ.App.) 41 S.W. 
(2d) 697. 

Proof of physical facts 
Proof of physical facts contradict¬ 
ing the gravamen of the architect’s 
case for compensation is admissible. 
—Thompson v. Marseillaise French 
Baking Co., 147 N.T.S. 402, 85 Misc. 
392. 

23. Capitol Hotel Co. v. Rittenberry, 
XTex.Civ.App.) 41 S.W.(2d) 697. 
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er for changes,and as to the responsibility of the 
architect for delays.^® So the drawings and spec¬ 
ifications may be admitted ^6 and proper explana¬ 
tion thereof.27 

In a similar manner evidence which, under the 
general rules, is incompetent or is irrelevant or im¬ 
material is inadmissible.^^ 

Where the cause of action is breach of a con¬ 
tract to pay for plans and specifications, defendant, 
after a judgment by default against him, cannot, 
upon the assessment of damages, show the non¬ 
existence of a contract or that a contract if entered 
into is void.29 

Value of services. Evidence which is otherwise 
competent is admissible to show the value of the 
architect's services,^® but it is to be confined to 
services comprehended by the express or implied 
contract which is involved.^! 

On behalf of plaintiff evidence of the customary 
charges of architects for services similar to those 
performed by plaintiff is admissible.^^ por the pur¬ 
pose of showing what the reasonable cost of a build¬ 
ing was, in a case where the remuneration was to 


be based upon such cost, evidence of bids for the 
erection is admissible, even though such bids were 
not accepted by defendant.33 Where the action is 
to recover compensation for drawing plans, plain¬ 
tiff, if an architect by profession, may testify as to 
the value of his services but, for the purpose 
of proving the value of plaintiff's recent labor in 
erecting a building, it is incompetent to show that 
plaintiff was a skilled carpenter and joiner a long 
time ago, or to show the comparative value of a 
good architect and an ordinary joiner.^ 5 Again, 
where it is sought to recover additional compensa¬ 
tion, evidence of the value of plaintiffs services in 
making an estimate is not admissible, unless it is 
shown that the services were rendered at the in¬ 
stance of the employer.36 

On behalf of defendant, where plaintiff has 
shown by expert witnesses the value of his serv¬ 
ices in drawing plans and specifications, defendant 
may show the time reasonably necessary therefor,37 
but where the action is to recover for drawing pre¬ 
liminary plans which are necessarily incomplete, 
testimony of the employer that such plans were in¬ 
complete and defective is irrelevant,®^ and, to miti- 


24. Capitol Hotel Co. v. Rittenber- 
iTf supra. 

Conuuittee records 
Records of a committee composed 
of public officers are admissible to 
show changes directed by the com¬ 
mittee and transactions with the ar¬ 
chitect.—^Vinal V. Inhabitants of Town, 
of Nahant 122 N.E. 295, 232 Hass. 
412. 

Departure from plans 
Where it is admitted that the spec¬ 
ifications have been departed from» 
but it is controverted whether they 
have been departed from with the 
knowledge of the owner, evidence is 
admissible in an action by the ar¬ 
chitect for his services to show the 
amount of the loss occasioned by the 
departure.—^Henon v. Vernon, 68 Pa. 
Super. 608. 

Increase in cost 

Where an architect agreed that, if 
the building cost more than the es¬ 
timated amount, he would make no 
charge for plans and specifications, 
evidence showing who ordered chang¬ 
es in the plans and specifications 
causing increased cost of the build¬ 
ing over the estimated cost was ad¬ 
missible, in an action by the archi¬ 
tect for compensation under the con¬ 
tract—Svarz V. Dunlap, 271 P. 893, 
149 Wash. 663. 

25. Pa.—^Edwards v. Hall, 141 A. 
638, 293 Pa. 97. 

Tex.—Capitel Hotel Co. v. Rittenber- 
ry, (Civ.App.) 41 S.W.(2d) 697. 

2ft. Mass.—Byam v. Carlisle-Ayer 
Co., 172 N.E. 113. 


Tex.—Capitol Hotel Co. v. Rlttenber- 
ry, (Civ.App.) 41 S.W.(2d) 697. 

27. Capitol Hotel Co, v. Rittenber- 
ry, supra. 

2a Ark.—^Diercks Special School 
Dist V. Van Dyke, 237 S.W. 428, 152 
Ark. 27. 

Cal.—^Miller v. San Francisco Church 
Extension Soc, of M. E. Church, 
(App.) 13 P.(2d) 824. 

N.J,—^Berry v. Knights of Columbus 
Home Ass’n of Atlantic City, 148 
A. 644. 

Tex.—Capitol Hotel Co. v. Rittenber- 
ry, (Civ.App.) 41 S.W.(2d) 697— 
Ellerd v. Sodeberg, (Civ.App.) 222 
S.W. 674, dismissed for want of ju¬ 
risdiction. 

29. Lambert ▼. Sanford, 12 A. 619, 
55 Conn. 437. 

3a Kimes v. Davidson Inv, Co., 281 
P. 639, 101 Cal.App. 382. 

American Institute of Architects 
The standard of charges of the 
American Institute of Architects may 
be evidence of the amount of compen¬ 
sation to which the architect is en¬ 
titled.—^Pirst Nat. Bank of Pittston 
V. Hoggson Bros., (Pa.) 242 P. 261, 
155 C.C.A. 101—^Kent v. Darman, (R. 
I.) 137 A, 467. I 

Expert opinion 

(1) The reasonable value of the ar¬ 
chitect's compensation may be deter¬ 
mined by expert testimony,—^Brust v. 
First Nat. Bank of Stevens Point 
198 N.W. 749, 184 Wis. 15. 

(2) Expert opinion as to what con¬ 
stitutes reasonable compensation is 
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admissible to determine the compen¬ 
sation to which an architect is enti¬ 
tled.—^Knapp V. Teyssier, 96 Pa.Super. 
193. 

(3) In an architect's suit for com¬ 
pensation, where the court has the 
facts at hand to determine the value 
of his work, expert opinion as to the 
value of such work is not binding 
on the court.—^Kimes v. Davidson 
Inv. Co., 281 P, 639, 101 CaLApp. 382. 

Value of use of plans 
The contract price for the plans 
furnished by the architect is not evi¬ 
dence of the fair value of the use 
of the plans so furnished.—^Kinney v. 
Manitowoc County, Wis., (Wis.) 135 
F. 491, 68 C.C.A. 203. 

31. Keck V. Kavanaugh, 177 N.W. 99, 
45 N.D. 81. 

32. Ill.—Swern v. Churchill, 165 111. 
App. 505. 

Mich.—Brandt v. Munz, 229 N.W. 463, 
250 Mich. 172. 

5 C.J. p 274 note 74. 

33. Lambert v. Sanford, 12 A. 519, 
55 Conn. 437. 

34. Nourry v. Lord, 3 Abb.Dec.(N. 
Y.) 392, 2 Keyes 617. 

35. Shepard v. Ashley, 10 Allen 
(Mass.) 542. 

38. Tilley V. Cook County. (Ill.) 103 
U.S. 165, 26 L.Ed. 374. 

37. Ehlers v. Wannack, 50 P. 433, 
118 CslL 810. 

33. Meissner v. Reichhold, 177 Ill. 
App. 21, 
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gate damages in an action to recover compensa¬ 
tion for drawing two sets of plans, defendant may 
show that the plans presented in court are more 
elaborate than the plans first drawn,39 or that the 
architect had offered to cut out certain things in¬ 
cluded in the specifications and to scale down the 
cost of the building.40 Testimony that good plans 
have been obtained for less than the sum proved 
by plaintiff to be the customary rate of charges of 
architects is not admissible where plaintiff seeks to 
recover for drawing plans.**! 


(3) Weight and Sufficiency 

General rules as to the weight and sufficiency of 
evidence in civil actions are appiicabie to actions by 
architects. 

The weight and sufficiency of the evidence is also 
governed by the general rules of evidence applica¬ 
ble in other civil actions.*^ Thus, the architect, in 
an action for compensation, must establish his right 
to recover by a preponderance of the evidence, *3 
and, where the existence and validity of an express 
contract is relied on, he must establish the contract 
by such a preponderance.** Accordingly, the con- 


39. Graves v. Hunt, 8 N.T.St. 308. 
4a Bo well V. Draper, 129 N.W. 54, 
149 Iowa 725—5 C.J. p 275 note 81. 

41. Cooper v. Gordon, (Tex.Civ.App.) 
23 S.W. 608. 

42. Brinckle v. England, 78 A. 638, 
2 Boyce (Del.) 16—5 C.J. p 275 note 
84. 

43. Del.—^Brinckle v. England, supra. 
Wash.—^Bresemann v. Hiteshue, 275 

P. 543, 151 Wash. 187. 

5 C.J. p 275 note 85. 

Ahandonment of project 

The owner’s failure to act on pre¬ 
liminary plans prepared by the ar¬ 
chitect after a lapse of two years is 
evidence that he abandoned the build¬ 
ing project.—^Long v. Burge, Stevens 

6 Conklin, 122 S.E. 716, 32 Ga.App, 97. 
Fnlfillmeiit of contract 

(1) Evidence that the architect 
changed the plans to comply with the 
owners’ Instructions, altering speci¬ 
fications and estimated costs at their 
direction, will sustain a verdict for 
the architect, when the owners deny 
liability on the contract because the 
plans entailed too much expense.— 
Gibb V. Irving Park Dist, 197 Ill.App. 
480. 

(2) The fact that the architect in¬ 
formed the owner that a particular 
building could not be duplicated with¬ 
in the cost limit was not proof of the 
architect’s breach of contract to pro¬ 
vide plans for a building, the cost 
of which was not to exceed a named 
sum.—Shockley v. Paul Davis Dry 
Goods Co., 205 N.W. 966, 200 Iowa 
1094. 

Satisfaction with plans 

(1) The owner’s action in preparing 
to start work under plans drawn by 
the architect is evidence that the 
plans were satisfactory.—^Priestly v. 
Laederich, (Mo.App.) 2 S.W.(2d) 631. 

(2) Where the owner employs the 
architect to prepare plans for a build¬ 
ing, the owner’s acceptance of the 
plans is evidence that they were sat¬ 
isfactory, entitling the architect to 
recover therefor.—^Albert v. Dolan, 
(Mo.App.) 27 S.W.(2d) 438. 

Evidence held sufficient 

(1) To support a recovery.—^Salfield 


V. Cohn, 165 P. 1007, 29 CaLApp. 417 
— ^Vaky V. Phelps, (Tex.Civ.App.) 194 
S.W. 601. 

(2) To sustain a recovery of bal¬ 
ance due for services.—Albert v. Do¬ 
lan, (Mo.App.) 27 S.W.(2d) 438. 

(3) To sustain an architect’s claim 
for commissions.—^Netterstrom v. 
Kinzie Mfg. Co., 185 Ill.App. 450. 

(4) To sustain a finding that com¬ 
pensation was to be ascertained by 
computing a certain per cent of a cer¬ 
tain amount, and not by such per cent 
of the actual cost of the building con¬ 
structed.—Green v. Connell, 275 P. 
472, 97 CahApp. 325. 

(5) To sustain a verdict for plain¬ 
tiff, and the rejection of defendant’s 
claim in recoupment because of im¬ 
proper performance.—^Wolf v. Di- 
mond, (R.I,) 129 A. 342, 

(6) To show the limitation on cost 
precluding a recovery for plans for a 
more expensive structure.—Van Os v. 
Gray, 127 So. 75, 12 La.App. 698. 

(7) To sustain a finding that plain¬ 
tiff’s contract was not conditional on 
his procuring an acceptable tenant 
for the contemplated building.—^Borg- 
meyer v. Solomon, 190 P. 1043, 47 Cal. 
App. 620. 

(8) To support a verdict in favor 
of plaintiff, on an agreement to make 
sketches and procure estimates, and 
to make working plans and specifica¬ 
tions, to obtain bids, and to superin¬ 
tend construction^—^Lamoreaux v. 
Weisman, 161 N.W. 504, 136 Minn. 
207. 

(9) To sustain a supervising archi¬ 
tect’s recovery on an alleged contract 
for services in planning and super¬ 
vising the construction and renting 
the completed building.—^Hope v. Big- 
gers, (Ga.App.) 166 S.B. 686. 

(10) To warrant a finding that the 
plans offered were prepared by plain¬ 
tiff, that the original plans were not 
necessarily impractical, and that the 
changes required were not due to any 
fault on the part of plaintiff.—^Lums- 
den V. Mason Builders Supply Co., 95 
Pa.Super. 531. 

(11) To sustain a verdict as to the 
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value of services.—^Knapp v. Teys- 
sier, 96 Pa.Super. 193. 

(12) Other cases of sufficient evi¬ 
dence see 5 C.J. p 275 note 84 [a]. 
Evidence held insufficient 

(1) To sustain a recovery by the 
architect as against a contention that 
he had failed to perform a condition 
that he was to secure a building loan. 
—^Mallinger v, Shapiro, 244 IlLApp. 
228. 

(2) To show unskillful and improp¬ 
er performance of the architect’s 
work as to protection from water 
damage.—^Levy v. Kohlman, 8 La. 
App. (Orleans) 233. 

(3) Other cases of insufficient evi¬ 
dence see 5 C.J. p 276 note 84 [b]. 

44. Denton v. Chamberlain, 1 Ill. 

App. 361. 

Advancing other objection to payment 

An objection to the architect’s 
claim for compensation on the ground 
that it is excessive, rather than on 
the ground that his work was unau¬ 
thorized, tends to prove the existence 
of a contract.—^Blackwell v. Ranier 
Golf & Country Club, 208 P. 21, 120 
Wash. 384. 

Evidence held sufficient 

(1) To show that the architect was 
employed by contractor as agent for 
the owner of the building, who 
agreed to pay for the architect’s 
services.—Sugarman Contracting Co. 
V. Phoenix Finance System (Iowa) 
243 N.W. 369. 

(2) To support a verdict that de¬ 
fendants hired plaintiff to prepare 
plans and specifications for a build¬ 
ing, and promised to pay plaintiff for 
such services in the event the con¬ 
struction contract was not awarded 
to him.—Re veil v. Ballard, 132 S.E. 
322, 144 Va. 371. 

Evidence held insufficient 

(1) To show a contract between an 
architect and a town.—^Vinal v. In¬ 
habitants of Town of Nahant, 122 N. 
E. 295, 232 Mass. 412. 

(2) To show a contract between an 
architect and a school board.—^Toninl 
V. School Dist. No. 17 of Seminole 
County, (Okl.) 8 P.(2d) 67. 

(3) To show a contract by a school 
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tract or an offer of a contract by defendant, ei¬ 
ther in form or intention, must be proved, where 
plaintiff sues on an express contract for superin¬ 
tendence,or where defendant counterclaims by 
reason of plaintiff’s alleged breach of performance 
of a supplemental contract.*^® 

A provision that the architect is to receive no fee, 
unless the cost of the building does not exceed a 
certain amount, must be established by clear and 
convincing evidence, where the nature and charac¬ 
ter of the structure is left to the discretion of de- 

fendant.‘^7 

Fraud or collusion with the contractor on the 
part of the architect may be established by facts or 
implied from circumstances.^^ 

h. Que§tioiis of Law and Fact 

Questions of fact are for the determination of the 
Jury in cases of jury trial. 

In an architect’s action for compensation, ques¬ 
tions on which there is conflicting evidence are, in 
the case of a trial to a jury, for the jury to de- 


cide,^^ and whether an architect has used proper 
skill and diligence is generally a question of fact 
for the jury, unless the question is to be determined 
from a construction of the provisions of a written 
contract of employment.®® So, also, the value of 
services rendered by the architect,the duration of 
the architect’s emplo 3 rment, when his compensation 
is dependent thereon,®^ whether the architect’s em¬ 
ployment was absolute or conditional,®^ whether 
there was a positive employment to draw plans, 
or whether the plans were drawn and submitted by 
the architect without any agreement or employ- 
ment,®4 and whether the plans were accepted,®® are 
usually questions of fact; and, where the testimony 
of plaintiff and defendant is conflicting, but the 
testimony of each is corroborated by other evidence, 
it is the duty of the court to submit the case to 
the jury.®® 

It has also been held to be a question of fact, 
whether there was a limitation on the building cost 
which the architect was required to observe;®*^ 
whether the plans, as drawn by the architect, were 
within the cost limit; ®® whether the amount paid 


superintendent binding* on city.— 
Bunker v. City of Old Town, (Me.) 
153 A. 441. 

45. Benton v, Springfield T. M. C. A-, 
49 N.B. 928, 170 Mass. 634, 64 Am. 
S.R. 320—5 C.J. p 275 note 86. 

40. Pfeiffer v. Campbell, 19 N.B. 498, 
111 N.Y. 631--5 C.J. P 276 note 87. 
47 . Diboll, Owen & Goldstein, Ltd. 
V. Grunewald, 7 La.App.(Orleans) 
59. 

48L Henon v, Vernon, 68 Pa.Super. 
608. 

permitting change 
Evidence of a change permitted by 
the architect in the specification may 
establish fraud or collusion with the 
contractor, on the part of the archi¬ 
tect, if the change results in a sub¬ 
stantial gain by the builder, or a loss 
by the owner, not contemplated by 
the contract—Henon r. Vernon, 68 
Pa.Super. 608. 

49. Johnson v, O’Neill, 148 N.W. 364, 
181 Mich. 326. 

Compensation according to cost 

(1) Where the architect’s compen¬ 
sation is based on a percentage of 
the cost of the building, the amount 
of such percentage being in dispute, 
the amount of the percentage is prop¬ 
erly a jury question.—Vaky v. 
Phelps, (Tex.Civ.App.) 194 S.W. 601. 

(2) In an action by an architect 
where the contract showed that he 
was entitled to recover five per cent 
of the cost of the building, and the 
highest estimate of such cost was 
eighteen, thousand dollars and the 
lowest twelve thousand dollars, it was 
error for the trial court to instruct 


as a matter of law that plaintiff was 
entitled to five per cent of eighteen 
thousand dollars, the cost of the 
building being a question for the 
jury.—^Bernstein v. Taub, 148 N.T.S. 
23. 

50. Williar v. Nagle, 71 A. 427, 109 
Md. 76, 16 AnmCas. 982—5 C.J. p 
275 notes 89, 90. 

51- Byam v. Carlisle-Ayer Co., 
(Mass.) 172 N.E. 114—6 C.J. p 275 
note 91. 

52h Gregg v. Demund, 206 P. 172, 24 
Ariz. 4. 

53L' Lomax'V. Baker, 128 So. 720, 13 
La.App. 669. 

54. Rhodes v. Green, (Mass.) 162 N. 
B. 305—5 C.J. p 276 note 92. 

55b Vaky v. Phelps, (Tex.Civ.App.) 

194 S.W. 601—5 C.J. p 276 note 93. 
Dispute as to plans 

(1) In an architect’s action for 
compensation for preparing plans, 
matters involved in a dispute between 
the architect and the owner are ques¬ 
tions for the jury.—Salfield v. Cohn, 
165 P. 1007, 29 CaLApp. 417. 

(2) In an architect’s, action for 
compensation for preparing plans, it 
is a jury question as to what was 
said by the interpreter at a confer¬ 
ence between the architect and his 
employer,—^Thompson v. Marseillaise 
French Baking Co., 147 N.Y.S. 402, 86 
Misc. 392. 

Evidence which tends to show that 
a building was not erected, because 
of reasons other than dissatisfaction 
with the plans and specifications ob¬ 
tained hy defendant’s agent, and 
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which fails to show a rejection of 
such plans and a repudiation of the 
agent’s acts, is sufficient to present 
a question for the jury, in an action 
by an architect for compensation for 
services rendered to a corporation 
under an alleged contract with its lo¬ 
cal manager.—^Emerson-Brantingham 
Implement Co. v. Roquemore, (Tex. 
Civ.App.) 214 S.W. 679. 

56. Ill.—^Atchison v. McKinnie, 84 
N.E. 209, 233 Ill. 106. 

N.Y.—^Thompson v. Marseillaise 
French Baking Co., 147 N.Y.S. 402, 
85 Misc. 392. 

57. Ark.—^Almand v. Alexander, 23 
S.W.(2d) 611, 180 Ark. 947. 

La.—^Nolan v. Great Southern Wire- 
bound Box Co., 127 So. 98, 12 La. 
App. 688. 

Oral condition. * 

In an action on a written contract 
for services as architect, where de¬ 
fendant claimed that an oral condi¬ 
tion required plans to be drawn so 
that the work might be done for a 
specified sum, the jury might have 
found that the entire contract was 
not in writing, and hence an instruc¬ 
tion to find against such an agree¬ 
ment, if all witnesses were believed, 
was reversible error.—^Hite v. Ayd- 
lett, 134 S.B. 419, 192 N.C. 166. 

58. Lambright v. Everett, 94 S.B. 
593, 21 Ga.App. 488. 

Estimates 

(1) Whether the architect’s esti¬ 
mates of probable cost are reason¬ 
ably near the actual cost is a ques¬ 
tion for the jurjr to decide.—^Berg- 
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to the architect was in full or partial payment of 
his claim; whether the acts of an agent in em¬ 
ploying the architect are binding on the princi¬ 
pal; 5® whether a single isolated act constituted 
practicing architecture in violation of a statute; 
whether plaintiff was acting as an architect or as 
a building contractor; 52 and whether, under cer¬ 
tain circumstances, the architect’s services are nec- 

essary.55 

Whether fraud or collusion with the builder, on 
the part of the architect, has been established by 
the facts or may be implied from the circumstances 
proved, is a question to be determined by the jury 
on a conflict in the evidence.®^ 


i. Ihstnictioiis 

Proper instructions should be given, conforming 
to the issues and evidence. 

In accordance with the rules governing instruc¬ 
tions in civil actions generally, an instruction in an 
action by an architect for compensation or damages 
must conform to the issues 55 and evidence,®® and 
must not be misleading,5^ nor give undue impor¬ 
tance to certain parts of the testimony,®8 submit 
to the jury a question of law,5® fail to instruct or, 
material elements or issues in the case,^5 nor 
prejudicial to either party.^l 

j. Verdict 

The verdict should dispose of the Issues In con- 


holtz V. Oregon City, 240 P. 225, 116 
Or. 18. 

(2) Whether there is a reasonable 
approximation of the actual cost to 
the proposed cost is, ordinarily, a 
question for the jury, although, if 
the excess is great, the court can deal 
with it as a question of law.—Wil- 
liar V. Nagle, 71 A. 427, 109 Md. 75, 
16 Ann.Cas. 982. 

59- Davis v. Pendennis Club, 19 S.W. 

(2d) 1078, 230 Ky. 465. 

60l Cal.—^MacDonald v. Arrowhead 
Hot Springs Co., (App.) 300 P. 105. 
Utah.—Lepper v. Keilley, 166 P. 444, 
47 Utah 667. 

61. Dane v. Brown, (C.C.A.Mass.) 70 
F.(2d) 164. 

62. Ghirardi v. Kxisler, <La.App.) 
161 So. 887. 

63. Vinal v. Inhabitants of Town of 
Kahant, 122 N.E. 295, 232 Mass. 412. 

64. Henon v. Vernon, 68 Pa.Super. 
608. 

65. De Hoff v. Scott, 69 Pa.Super. 9 
—6 C.J. p 276 note 96. 

Matters between architect and build¬ 
ing contractors 

In an action by an architect for 
fees in planning and supervising the 
construction of a building, in which 
defendant claimed recoupment for de¬ 
fects in construction, for which, in 
another suit, it had charged the con¬ 
tractors with responsibility, an in¬ 
struction permitting the jury to 
weigh the equities between the con¬ 
tractors and the architect, and to 
speculate as to which had the greater 
fault and which should pay, although 
both were in default, was erroneous. 
—Harley v. Blodgett Engineering & 
Tool Co., 202 N.W. 963, 230 Mich. 610. 
Bight to ooutributlon 

In an action by an architect to re¬ 
cover fees for planning and super¬ 
vising the construction of a building, 
in which defendant claimed recoup¬ 
ment for defats, where a cross bill 
of defendant in another sui^ making 


the same claim against the contrac¬ 
tors, was admitted in evidence, an in¬ 
struction that plaintiff, if defeated, 
could claim no contribution from 
other wrongdoers, although correct in 
law, was improper.—^Harley v. Blod¬ 
gett Engineering & Tool Co., 202 N, 
W. 953, 230 Mich. 610. 

66. Mo.—Curtis v. Bales, 241 S.W. 
83, 211 Mo.App. 219. 

Pa.—^Henon v. Vernon, 68 Pa.Super. 
608. 

5 C.J. P 276 note 97. 

Approval by tenants 

In an action for compensation for 
drawing plans and specifications to 
be approved by dtfendant and pros¬ 
pective tenants, an instruction sub¬ 
mitting the question of approval of 
the prospective tenants is improper, 
where the evidence showed an aban¬ 
donment of the project before the 
prospective tenants had an opportu¬ 
nity to examine the plans.—Curtis v. 
Bales, 241 S.W. 83, 211 Mo.App. 219. 

67. Coombs v. Beebe, 36 A. 104, 89 
Me. 187, 56 Am.S.R. 406—5 C.J. P 
276 note 98. 

68. Curtis v. Bales, 241 S.W. 83, 211 
Mo.App. 219—5 C.J. p 276 note 99. 

G6i Link v. Westerman, 80 Mo.App. 
592. 

70L Md.—Williar v. Nagle, 71 A. 427, 
109 Md. 76, 16 Ann.Cas. 982. 

Mo.—^Link v. Westerman, 80 Mo.App. 
592. 

5 C.J. p 276 note 2. 

71. Wees v. Warren, 72 Mo.App. 641 
—5 C.J. p 276 note 3. 

Bad faith 

An instruction that, where the em¬ 
ployer terminates the architect's con¬ 
tract of employment, the burden of 
providing the employer's bad fai:h in 
so doing is on the architect, will he 
upheld.—^Bailey v, Gpldberg, 209 N. 
W. 806, 236 Mich. 29. 

Tinacacing 

Where the architect agreed to fi¬ 
nance a building project' if he was 
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retained as architect, an instruction 
that, if he was. prepared to buy the 
bond issue for the project, he was en¬ 
titled to compensation under his con¬ 
tract of employment, but not other¬ 
wise, was upheld.—^Bliss v. Manila 
Special School Dist, 216 S.W. 700, I4l 
Ark. 316. 

Implied contract 

A charge authorizing a recovery of 
fee by the architect for services ren¬ 
dered, if the owner knew the archi¬ 
tect was rendering services, is not 
objectionable for failure to require a 
meeting of the minds on the archi¬ 
tect's contract.—Capitol Hotel Co. y. 
Rittenberry, (Tex.Civ.App.) 41. S.W. 
(2d) 697. 

limitation of cost 

(1) In an action by an architect to 
recover pay for a set of plans and 
specifications for a schoolhouse, an 
instruction that, if the amount to be 
expended on the building was stipu¬ 
lated in the contract of hiring, the 
architect must, in order to perform 
the terms and conditions of the con¬ 
tract, prepare plans and specifications 
of a building, which will cost ap¬ 
proximately the amount stipulated 
and will not exceed in cost the amount 
stipulated in any substantial sum, 
was proper, where the contract specif¬ 
ically limited the cost of the buildinjg 
to a certain amount—^Issenhuth v. 
Independent School Dist. No. 22 of 
Corsica, Douglas County, 222 N,W. 
494, 54 S.D. 50. 

(2) In an action by an architect for 
compensation for preparing plans, 
where an auditor found there was no 
agreement to prepare plans and speci¬ 
fications for a building that was "to 
cost a sum not in excess of an amount 
stated," the court was held properly 
to have refused to rule that plaintiff 
could not prevail, unless the cost 
of the building in accordance with 
the plans **was reasonably close to 
the sum specified by defendant."— 
Schwender v, Schrafftj 141 N.E. 5J1, 
246 Mass. 543. 
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formity with the evidence and be sufficiently certain 
to support the Judgment. 

In an action instituted by the architect against 
his employer, the verdict or finding, as in other 
civil actions, should dispose of all the issues in the 
case,*72 and be sufficiently certain to support a judg¬ 
ment thereon,*^2 and should be in accordance with 
the evidence,74 although a finding on conflicting evi¬ 
dence, ordinarily, will not be disturbed.75 

k. Judgment 

As In other civil actions, the judgment must con¬ 
form to the issues. 

In a suit for architects' fees against defendant 
and the purchaser of the building, pending construc¬ 
tion, in which defendant did not allege any liabil¬ 
ity to it by the purchaser for fees and did not file 
any cross action against the purchaser, the trial 
court had no power to render judgment in favor of 
defendant for the balance of the sum withheld by 
the purchaser over the amount of the judgment, but 


properly left such sum to future adjustment be^ 
tween defendant and the purchaser.76 

L Damages 

The general rules as to damages apply to actions 
brought by architects. 

In the case of a breach by the employer of a 
contract of employment of an architect for the 
preparation of plans and supervision of the con¬ 
struction of a building, by prevention of perform¬ 
ance on the part of the architect or abandonment 
of the project, the architect is entitled to recover 
compensatory damages,77 the measure of which, in 
the absence of express provision therefor in the 
contract, is, in an action on the contract, the con¬ 
tract price less the cost and expense to the archi¬ 
tect of the completion of the contract by him,78 
and less pa 3 rments made to the architect; 73 and, 
in an action on a quantum meruit in the case of 
part performance, it is the reasonable value of the 
services performed.^® 


72. Ehlers v. Wannack, 50 P. 433, 
118 Cal. 310—5 CJ. p 276 note 4. 

731 Geddis v. Greene County, 50 N.E. 
581, 20 Ind.App. 274—6 C.J. p 276 
note 6. 

74b Salfield v. Cohn. 155 P. 1007, 29 
Cal.App. 417—6 C.J. P 276 note 6. 
See Miller v. Burns, 202 IlLApp. 
221 . 

75. Havens v. Donahue, 43 P. 962, 
111 Cal. 297. 

7®. Western Medical Arts Bldg. Cor¬ 
poration V. Bryan, (Tex.Civ.App.) 
6 S.W.(2d) 8C2. 

77, Colo.—Schwalbe v. Postle, 214 P. 
388, 73 Colo. 181. 

Conn.—Johnson & Burns, Inc. v. 

Hayden, 119 A. 50, 98 Conn. 185. 
N.Y.—Zadek v. Olds, Wortman & 
King, 151 N.Y.S. 634, 166 App.Div. 
60. 

Speciaative damages j 

Damages for breach of a contract 
to pay the architect three per cent of 
the building cost for services, one 
per cent in cash and the remainder in 
stock, were not speculative, where 
the evidence showed the value the 
stock would have had, had the build¬ 
ing been built.—^Barton v. El Encanto 
Apartments, (App.) 6 P.(2d) 1009, re¬ 
versed on other grounds 14 P.(2d) 
429, 216 Cal. 503. 

78. Cal.—^Bartf n v. El Encanto 
Apartments, 6 P.(2d) 1009. 

Conn.—Johnson & Burns, Inc. v. Hay¬ 
den, 119 A. 50, 98 Conn. 185. 

Ky.—Gaffney v. Switow, 277 S.W. 453, 
211 Ky. 232. 

N.J.—^Wilkinson v. Orange Mountain 
Land Co., 137 A. 691—^Kitchell v. 
Crossley, 101 Ju 179, 90 N.J.Law 
674. 

N.D.—Welch Mfg. Co. v. Herbst De¬ 


partment Store, 204 N.W. 849, 53 
lSr.D. 42. 

Pa.—Sauer v. School Dist. of McKee's 
Rocks Borough, 90 A. 160, 243 Pa. 
294. 

Tex.—^Page v. Harlingen Independent 
School Dist., (Civ.App.) 23 S.W.(2d) 
829. 

Wash.—Gould v. McCormick, 134 P. 

676, 75 Wash. 61. 

5 C.J. p 277 note 10. 

Anticipated profits 
“The measure of carnages was such 
loss as plaintiffs actually suffered; 
that is, the amount they have been 
induced to expend on the faith of the 
contract, including a fair allowance 
for their own time and services, to¬ 
gether with anticipated profits.”— 
Schwalbe v. Postle, 214 P. 388, 7? 
Colo. 181. 

Contract controlling 
In case of a dispute between the 
architect and the builder as to the 
amount of the architect's compensa¬ 
tion for the making of plans and 
specifications, where an agreement is 
made that the architect shall be paid 
a certain sum for the specifications 
and supervision of construction, a 
specified amount of which was to be 
paid on completion of the plans and 
specifications, another portion on the 
partial completion of the building, 
and the remainder on completion, and 
where the owner fails to proceed with 
the construction of the building, the 
contract is controlling as to the rate 
of compensation and the architect 
cannot recover according to the usual 
and customary rate of compensation, 
in the absence of a special contract. 
—^Kitchen v. Crossley, 101 A. 179, 99 
N.J.Law 574. 

Damages for work done 
Where the architect prevented 

m. 


from performing a contract, he may 
recover for the work done that part 
of the contract price as the fair cost 
of the work done bears to the cost 
of the whole work.—^Kitchell v. Cross- 
ley, 101 A. 179, 90 N.XLaw 574. 

Proof of cost of perfonnance 
In the absence of proof by the own¬ 
er as to the proper amount to be de¬ 
ducted as the architect’s expense of 
performance, the architect may recov¬ 
er the full contract price.—Wilkin¬ 
son V. Orange Mountain Land Co., 
(N.J.) 137 A. 591. 

Amount of architect's compensation 
see supra $ 16. 

78. Barton ▼. El Encanto Apart¬ 
ments, (App.) 6 P.(2d) 1009, re¬ 
versed on other grounds 14 P.(2d) 
499, 216 CaL 503. 

80. Cal.—^Kimes v. Davidson Inv. 

Co., (App.) 281 P. 639. 

Conn.—^Polak v. Kramer, 166 A. 396, 
116 Conn. 688. 

N.J.—Klemmt v. Yeskel, 131 A. 871. 
N.Y.—^Fischer v. Schrnm, 159 N.Y.S. 

496, 173 App.Div. 147. 

5 C.J. P 277 note 9. 

Contract price 

(1) In determining the reasonable 
value of the architect’s services un¬ 
der an abandoned contract, the com¬ 
pensation provided for in the con¬ 
tract between the architect and the 
employer is not necessarily con¬ 
trolling.—^Klemmt v. Yeskel, (N.J. 
Err. & App.) 131 A. 871. 

(2) Where full performance was 
prevented by defendant, he must he 
prepared to compensate the architect 
for the fair value of the benefits con¬ 
ferred, without reference to the con¬ 
tract price.—^Knapp v. Teyssier^ 96 
Pa.Super. 193. 
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On wrongful discharge of the architect, he is not 
entitled to recover as damages commissions on a 
portion of the building planned which has not been 
built and which it is optional with the owners to 
build. SI 

Prospective profits cannot be recovered by an 
architect under a rescinded contract to prepare 
plans and obtain estimates for a building and to 
let the contract for the erection of such building, 
unless the amount agreed to be paid to him, or the 
fact that anything was ever done by him toward 
performance of the contract, is proved.S2 

Mitigation of damages. According to some au¬ 
thorities, a distinction is drawn in the case of an 
architect from that of one who contracts for per¬ 
sonal services generally, in that, while the latter is 
required to minimize his loss, where he is wrong¬ 
fully prevented by his employer from performance, 
by the obtaining of other employment, the architect 
is not required to do so, since he is not, ordinarily, 
precluded by his employment from undertaking, or 
becoming engaged in, the performance contempo¬ 
raneously of other contracts.^S According to other 
authorities, however, this distinction is not‘recog¬ 
nized, and the measure of damages is stated to be 
the amount which the architect would have earned 
under the contract, less what he might, in the mean¬ 
time, have earned elsewhere.^^ In any event, it is 
necessary for defendant seeking to mitigate dam¬ 
ages by the amount which the architect might have 
earned in other employment to plead and prove 
that he could have found such emplo3mient.S5 

Defendant is entitled to a reduction from the 
sum due under the contract, where the architect 
furnished defective plans or was otherwise negli¬ 


gent, of the amount of the damage caused by the 
architect’s negligence.^® 

Interest. Where a fixed sum is due on a speci¬ 
fied date, the damages recoverable by the architect 
may include interest on such sum.®'^ Under a con¬ 
tract postponing payment of the architect’s fees for 
a reasonable time, he is entitled to interest only 
from the date of filing his petition, which consti¬ 
tuted a demand.®® 

§ 21. Actions against Architect 

General rules apply as to the procedure In, and the 
nature and form of, actions against architects for 
damages occasioned by their negligence, fraud, or breach 
of contract. 

The form of action or complaint against an archi¬ 
tect by his employer to recover damages is governed 
by the rules relative to actions for damages for 
breach of contract or negligence generally.®® Case 
will lie at the suit of a builder against an architect 
who wrongfully withholds a certificate required un¬ 
der the contract to be given by him on satisfactory 
performance.®® 

Pleading. In an action against an architect, facts 
constituting the cause of action must be pleaded.®^ 

Parties. Where improper construction results 
from the joint neglect of the architect and builder, 
a suit based on such neglect will lie against the 
architect alone.®^ 

Evidence. Where negligence of the architect 
consists in the furnishing of defective plans, spec¬ 
ifications, and drawings, it is essential to prove that 
the builder substantially complied with such plans 
and specifications and that in consequence of such 
compliance damages were sustained by plaintiff.®® 


Reasonable fee 

(1) A fee of five per cent of twelve 
thousand dollars for preparing plans 
and specifications for the repair and 
renovation of a three-story building 
was held a reasonable fee.—^Nolan v. 
Perloff, 119 So. 754, 10 La.App. 618. 

(2) In an architect’s action for 
compensation for preparing prelimi¬ 
nary plans and estimates, a fee of one 
per cent of the building cost will be 
considered reasonable.—^Meissner v. 
Reichhold, 177 Ill.App. 21. 

(3) An architect’s fee of four thou¬ 
sand dollars is not excessive for pre¬ 
paring plot plans and preliminary 
drawings and sketches of a theater 
costing over four hundred thousand 
dollars.—^Brandt v. Muny, 229 N.W. 
463, 250 Mich. 172. 

81. Higgins v. G. Piel Co., 202 N.T, 
S. 874, 208 App.Div. 729. 

82 . Puller v. Craig, 10 N.T.St. 108— 
£ C.J. p 277 note 11. 


831. Gaffney v. Switow, 277 S.W. 453, 
211 Ky. 232. 

84. Graf v. Laev, 97 N.W. 899, 120 
Wis. 898—5 C.J. p 277 note 13. 

85. Phelps V. Connellee, (Tex.Com. 
App.) 285 S.W. 1047, reversing (Civ. 
App.) 278 S.W. 939. 

8G. Hubert v. Aitken, 2 N.T.S. 711, 6 
N.Y.S. 839, 15 Daly 237, affirmed 25 
N.E. 954, 123 N.Y. 656—5 C.J. p 277 
note 12. 

Belay in famishing plans 

The architect is accountable for 
the damage which the employer un¬ 
dergoes due to the architect’s failure 
to deliver specifications on time, and 
the owner is not estopped from as¬ 
serting this damage by using the 
plans, when he had no other choice.— 
Edwards v. Hall, 141 A. 638, 293 Pa. 
97. 

87. Meyer v. Buckley, 133 P. 510, 22 
Cal.App. 96. 

88. Mock V. Trustees of First Bap¬ 
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tist Church of bTewport, 67 S.W. 
(2d) 9, 252 Ky. 243. 

89. Lake v. McElfatrick, 34 N.E. 922, 
139 N.Y. 349, reversing 19 N.Y.S. 
494—5 C.J. P 277 note 14. 

90. Howard County v. Pesha, 172 N. 
W. 65, 103 Neb. 296—5 C.J. p 278 
note 29. 

91. Brown v. Aguilar, 259 P. 735, 
202 Cal. 143. 

92. Harley v. Blodgett Engineering 
& Tool Co., 202 N.W. 953, 230 Mich. 
610—5 C.J. p 277 note 16. 

93. Lake v. McElfatrick, 34 N.E, 922, 
139 N.Y. 349, reversing 19 N.Y.S. 
494—5 C.J. p 277 note 18. 

Biability for worlcman’s death. 

No action may be maintained 
against an architect for the death of 
a workman in a collapsed building, 
merely on the evidence that the archi¬ 
tect’s plans were defective and that 
the building collapsed, in the absence 
, of evidence that the architect’s plans 
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In an action tinder a contract to furnish plans 
similar to the plans of other structures designed by 
the architect, plaintiff may show that the plans fur¬ 
nished were dissimilar to the other plans,and 
it is then incumbent on defendant to account for 
the changes, and to show that they were within 
the terms of the contract.^^ 

As bearing on the issue of negligence, evidence 
that the builder has advanced money to the archi¬ 
tect,^® or that the work was of an improper char¬ 
acter,®*^ is admissible. 

The court will not assume that the architects ex¬ 
ceeded their authority in ordering extras.®® 
Questions of law and fact The general rules rel¬ 
ative to questions of law and fact obtain in an ac¬ 
tion against an architect for a breach of his con¬ 
tract. Accordingly, where there is no conflict in 
the evidence, the question of the architect’s liability 
is a question of law for the court to decide;®® 
but, where there is a conflict in the testimony, a 
question of fact is presented-for the determination 
of the jury.i ‘ 

Instructions, An instruction in an action against 
an architect should properly charge the jury as to the 
law and facts in the case, and not leave the whole 
matter to their judgment, unrestrained by the evi- 
dence,^ and should not be vague or uncertain.® 
Damages, The measure of damages in an action 


to recover for an architect's negligence in drawing 
plans is the difference between the value of the 
building, as designed and constructed, and what it 
would have been worth had it been properly con¬ 
structed,^ or what would fairly compensate the own¬ 
er for the loss sustained; ® and where the defect 
complained of may be corrected without great trou¬ 
ble, the damages for which the architect is liable 
may be fixed at the cost of such correction.® How¬ 
ever, the amount of damages occasioned by the neg¬ 
ligence of the architect in planning and superin¬ 
tendence cannot be established by evidence of the 
cost of making the work conform, where such evi¬ 
dence is not sufficiently closely connected in time.^ 

An architect who agreed to compel construction 
of a house according to specifications, and who had 
authority to accept it and order payment, and who, 
before completion, ordered full payment, was liable 
only in the amount so wrongfully paid, not exceed¬ 
ing the cost of completing the building, and was not 
liable for the failure to complete.® 

Loss of rentals due to delay in occupying the 
premises is too remote and speculative to be con¬ 
sidered.® 

Where the employer mistakenly pays the archi¬ 
tect a sum of money to which the architect is not 
entitled, the owner is entitled to recover back this 
payment.^® 


were followed.—rBayne v. Bverham, 
163 N.W. 1002, 197 Mich. 181. 
Evidence held sclSLclexit 
In an action hy the directors of a 
school district to recover damages 
from the architects, on the ground 
that the collapse of the roof of a 
school building was due to their neg¬ 
ligence in the preparation of plans 
and superintendence of construction, 
it was held that a finding that the 
roof did not have adequate support 
was not unsupported by the pre¬ 
ponderance of the evidence, and that 
the architects were to make whatever 
Inspection was necessary, and that 
their final certificate was evidence 
that the work had been completed to 
their satisfaction, although they had 
made but two inspection trips.— 
School Dist. No. 172 of King County 
V. Josenhans, 153 P. 326, 88 Wash. 
624. 

94. Follansbee Bros. Co. v, Garrett- 
Cromwell Engineering Co., 48 Pa. 
Super. 183—6 C.J. p 277 note 20. 

95. Follansbee Bros. Co. v. Garrett- 
Cromwell Engineering Co., supra. 

90. Gilman v. Stevens, 54 How.Pr. 
(N.T.) 197. 

97. Avent v. Proffitt, 95 S.E. 134, 109 
S.C. 48. 

Samples of plastering 

In an action against an architect 
for damages due to his failure to 


properly inspect and condemn defec¬ 
tive construction, evidence, in the 
form of samples of defective plaster¬ 
ing, of such failure to properly per¬ 
form his duties is admissible.— 
Avent V. Proffitt, 95 S.E. 134, 109 S.C. 
48. 

9Sta Bain v. Mann & Stern, 131 So. 
492, 15 La.App. 464. 

99. Wyatt C., Hedrick Inv. Co- v. 

I RatcUff, (Tex.Civ.App.) 63 S.W.(2d) 
877. 

1. Kan.—School Dist No. 5 of Leav¬ 
enworth County V. Perrier, 251 P. 
425, 122 Kan. 15. 

Mich.—Johnson v. O'Neill, 148 N.W. 
364, 181 Mich. 326. 

Pa.—Osterling v. Prick, 131 A. 250, 
284 Pa. 397. 

5 C.J. P 278 note 23. 

Conflict regarding delay 
In an action against an architect 
for delay In furnishing plans, con¬ 
flicts in the testimony are for the 
jury.—Osterling v. Frick, 181 A. 260, 
284 Pa. 397. 

2, Vigeant v. Scully, 20 IlLApp. 437 
—5 C.J. p 278 note 24. 

a Dysart-Cook Mule Co. v. Reed, 89 
S.W. 691, 114 Mo.App. 296—5 QJ. 
p 278 note 25. 

4. Bayshore Development Co. v. 
Bonfoey, 79 So. 507, 76 Fla. 465— 
6 C.J. p 278 note 27. 
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5w Tex.—Capitol Hotel Co. v. Ritten- 
berry, (Civ.App.) 41 S.W.(2d) 697. 
Wash.—School Dist. No. 172 of King 
County V, Josenhans, 163 P. 326, 88 
Wash. 624. 

Collapse of building 
In an action against architects for 
damages from the collapse of the 
roof of a school building which they 
had planned and superintended, on 
the ground that the roof was not suf¬ 
ficiently strong to carry the weight 
of snow which might have been rea¬ 
sonably foreseen, the measure of 
damages was the amount of loss ac¬ 
tually resulting from the breach of 
the defendants' contract to furnish 
plans for, and approve the construc¬ 
tion of, a building which would meet 
the conditions expected of it.—School 
Dist. No. 172 of King County v. 
Josenhans, 153 P. 326, 88 Wash. 624. 

a Iowa.—^Trunk v. Clark, 145 N.W, 
277, 163 Iowa 620. 

N.Y.—Schwartz v. Kuhn, 126 N.T.S. 
568, 71 Misc. 149. 

7. See Boyd v. Foster, 202 IlLApp. 
251. 

a Bump V. McGrannahan, 111 N.E. 
640, 61 Ind.App. 136. 

9, Bayshore Development Co, v. Bon¬ 
foey, 78 So. 507. 76 Fla. 465. 

10. Wyatt Hedrick, Inc. v. RatclUt 
(Tex.Civ.App.) 63 S.W, 877* 
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ABCHITEOTURAL* The term is defined in ArcH- 
teets § 1. 

Phrases: ^^ArcMtectnral service/^l and "architec¬ 
tural struetures.”2 

AlROHITEOTURE. The term is defined in Archi¬ 
tects § 1. 

Phrase: "Practice of architecture.^^ 

ARCHIVES. The Rolls; any place where ancient 
records, charters, and evidences are kept.^ The de¬ 
rivative meaning of the word, now the more common, 
denotes the writings themselves thus preserved; thus 
we say the archives of a college, of a monastery, a 
public office, etc.,^ and hence the word has been 
specifically defined as public records and papers re¬ 
quired or permitted by law to be filed in public places 
of deposit for preservation and use as evidence of 
facts.® 

Phrases: "Archives of the general land office,”*^ 
and "archives of the towns;”® and also "^archive’ 
of the office of the Land Commissioner,”® and "orig¬ 
inal . . . as an archive.”^® 

ARCHIVIST. The custodian of arehives.il 

ARCHIVO. In Spanish law a place where important 
documents and records are kept.i® 

ARCIBXJM; ARCEPS. Law Latin, an archive; a 
repository of records or writings.i® 


ARCIFINIES. Landed estates having natural 
boundaries, such as rivers, mountains, or woods.i^ 

ARCTA ET SALVA OUSTODIA. In strict and safe 
custody or keeping.i® 

ARCTISSmA CUSTODIA. Very close custody.i® 

ARDENT SPIRITS. Liquors obtained by distilla- 
tion.!*^ See also Intoxicating Liquors § 11 [33 G.J. 
p 494 note 47]. 

ARDOUR. In old English law, an incendiary; a 
house burner.i® 

ARDOURS SONT QUI ARDENT CITE, VILLE, 
l^IAISON, BEAST, OU AUTRES OHATEUX.1® 

ARE. In Erench, as a noun, a surface measure in 
the French law, in the form of a square, equal to 
1076.441 square feet.®® 

In English, as a verb, the present indicative plural 
of the substantive verb "to be,” which has, however, 
when applied to a transaction yet to come, a future 
signification, and is only equivalent to "shall,” or 
"may be;”®l and not necessarily equivalent to 
"must.”®® 

Phrases: "Are accorded,”®® "are charged,”®^ "are 
granted,”®® "are hereby granted,”®® "are made,”®*^ 
"are, or were,”®® "are to be presented,”®® "are to 
take,”®® "now are,”®i "such . • • as are,”®® and 
"who are,”®® 


1, Stephens County v. J. N. McCam- 
mon, Inc., 52 S.W.(2d) 63, 56, 122 
Tex. 148. 

“The designing of a hulldlng is 
an architectural service.”—Stephens 
County V. J. N. McCammon, Inc., 62 
S.W.(2d) 53, 56, 122 Tex. 148. 

2. Stephens County v. J. N. McCam¬ 
mon, Inc., supra. 

a MacDowell v. City of Long Beach, 
(Cal.App.) 56 P.(2d) 934, 936. 

^^Preparation of plans and data” 
synonyiuons.-><MacDowell v. City of 
Long Beach, (CaLApp.) 55 P.(2d) 934, 
936. 

4, Blach lb D. 

5. Black L. B., citing Texas Mexican 
Ry. Co. V. Jarvis, 7 S.W. 210, 214, 
69 Tex. 527, and Guiibeau v. Mays, 
15 Tex. 410. 

a Texas Mexican Ry. Co. v. Jarvis, 
7 S.W. 210, 214, 69 Tex. 627, 537, 
distinguishing State v. Cuellar, 47 
Tex. 296, 306. 

7. Guiibeau v. Mays, 16 Tex. 410, 
417. 

a Texas Mexican Ry. Co. v. Jarvis, 
7 S.W. 210, 214, 69 Tex. 627, 637. 

a Robertson v. Brothers,, (Tex.Civ. 
App.) 139 S.W. 667, 651 


la Guiibeau v. Mays, 15 Tex. 410, 
414. 

11. Black L. D. 

12. Escriche Diccionario. 
la Adams Gloss. 

la Smith V. St. Louis Public Schools, 
30 Mo. 290, 303. 
la Black L. D. 

“When a defendant is arrested on 
a capias ad satisfaciendum, he is to 
be kept arcta et salva custodia.”— 
Black L. D. 
la Adams Gloss. 

17. Sarlls v, U. S., <Ark.) 14 S.Ct 
720, 162 U.S. 670, 88 L.Bd. 666. 

18. Black L. D. 

19. A maxim meaning ‘‘Incendiaries 
are those who burn a city, town, 
house, animal or other chattels.”— 
Adams Gloss., citing Mirror c 1 { 8. 

20. Black L. B. 

21- Century B.—Barzizas v. Hop¬ 
kins, 2 Rand.(23 Ya.) 276, 298. 

22. In court’s charge 
The word “are,” where the court 
charged, ‘‘But the law says you are 
jto take his testimony in the light of 
the fact that he is n defendant and 
interested in the result,” does not 
have the same force as the word 
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“must.”—^Black L. B., quoting Wil¬ 
liams V. State, 93 So. 67, 59, 18 Ala. 
App. 473. 

23. Hammond v. City of Pulton, 116 
]Sr.E. 998, 999, 220 N.T. 337, Ann. 
Cas. 1917C 1137. 

24. Palkner v. O'Brien, 2 Ball & B. 
214. 

25ii Balrymple's Est., 31 Pa.Co. 177, 
178. 

"Are graatable” equivalent.—^Dal- 
rymple's Estate, 31 Fa.Co. 177, 178. . 
2G. Tubbs V. Wilhoit, (Cal.) 11 S.Ct. 
279, 13.8 U.S. 134, 136, 34 L.Bd. 887. 

27. Smith V. Bavis, 11 S.E. 1024, 86 
Ga. 625, 627, 628. 

28. Barzizas v. Hopkins, 2 Rand. (23 
Ya.) 276, 292. 

29. Long V. Alder, (Tenn.) 88 S.W. 
(2d) 802, 804, 102 A.L.R. 433. 

30. Williams v. State, 93 So. 67, 69, 
18 Ala.App. 473. 

<<Bacast talced’ not equivalent.—Wil-? 
liams V. State, 98 So. 67, 69, 18 Ala. 
App. 473. 

31. White V. Nicholson, 4 M. & G. 95, 
100, 43 E.aL. 53, 134 Reprint 40. 

32. Matter of Bayliss, 17 Sim. 178, 
42 Eng.Ch. 178, 60 Reprint 1097. 

33. In re State, 39 Ala. 367, 374, 376. 
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AEEA* The word ^^area” has a somewhat elastic 
meaning. Originally it meant a broad piece of level 
ground, but in modem use it can mean any plane 
surface, the inclosed space on which a building stands, 
the sunken space or court giving ingress and af¬ 
fording light to the basement of a building; a par¬ 
ticular extent of surface an inclosed yard or 
opening in a house; an open place adjoining a 
house any particular extent of surface; region; 
tract.3® In geometry, the superficial contents of 
any figure,^^ as the area of a square or triangle; 
the surface included within any given lines.^s 

Phrases: "Area ineluded,’^^^ "gross area,”^o and 
’'^with a superficial area;’'^! and also "for vaults, 
areas, or other purposes.’^^^ 

ABEAL GrEOLOG-T. The phrase has been defined as 
meaning that branch of geology which pertains to 
the distribution, position, and form of the areas of 
the earths surface, occupied by different sorts of 
rock or different geologic formations, and to the mak¬ 
ing of geologic maps.43 

ABEAWAY* As used in an ordinance regulating 
constructions under any sidewalk, "areaway” has 
been held equivalent to cellar or room under the 
sidewalk.^4 

ABENALES. In Spanish law, sandy beaches; or 
grounds on the banks of rivers.-^S 

ABEl^DATOB, A farmer or renter; in some prov* 
inces of Russia, formerly one who farmed the public 
rents or revenues.^^ 


ABENIFODINA. In the civil law, a sand pit.^^ 

ABENTABE. Latin, to rent; to let out at a certain 
rent.^S 

ABENTATIO. A renting.49 

ABEOPAGITE. In ancient Greek law, a lawyer or 
chief judge of the Areopagus in capital matters in 

Athens.50 

ABEB. Law French, to plow.51 

ABEBE. Law French, behind; in arrear;52 back; 

again.52 

A BESCBIPTIS VALET ARGUMENTUM.54 

ABETBO. In arrear; behind. Also written "a re- 
tro.”^^ 

ABG. See Abbreviations 1 C.J.S. p 276 note 5. 
ABGENT. In heraldry, silver.56 
ABGENTABIA. Law Latin, a banking house; a 

bank.57 

ABGENTABIUS. As a noun, in the Roman law, a 
money lender or broker; a dealer in money; a bank- 
er.58 an adjective, of or pertaining to silver; 
silver;59 of or pertaining to money.^9 

ABGENTEUS. An old French coin, answering near¬ 
ly to the English shilling.®^ 

ARGENTUM. Silver; money.52 


Black Ii. D,, citing State v. Arm¬ 
strong, 149 N.W. 786, 788, 97 Neb. 
343, Ann.Cas.l917A 554. 

3& Black Lr. D. 

sa Century D. 

S7. Black Ii. D., citing State v. City 
of Polytechnic, (Tex.Civ.App.) 194 
S.W. 1136, 1140. 

38L State V. City of Polytechnic, su¬ 
pra, citing Webster D. 

39. Walden v. Bitter Root Irr. Bist., 
217 P. 646, 648, 68 Mont 281. 

4(X Walden v. Bitter Root Irr. Dist, 
supra. 

41. State V. City of Polytechnic, 
(Tex.Civ.App.) 194 S.W. 1136, 1140. 

42. State v. Armstrong, 149 N.W, 
786, 787, 97 Neb. 343, Ann.Cas.l917A 
554. 

43. Black Ii. D., citing Lewis v. Carr, 
246 P. 695, 696, 49 Nev. 366. 

44. Black L. D., citing State v. Arm¬ 
strong, 149 N.W. 786, 788, 97 Neb. 
343. Ann.Cas.l917A 554. 

45. Black L. D. 

461 Black Ii. D. 


A "crown arendator" is one who 
rents an estate belonging to the 
crown.—^Black L. D. 

47. Black L. D. 

48. Black Ii. D. 

43. Black L. D. 
sa Black L. D. 

51. Adams Gloss. 

Arer et semer or Arer et seymer— 
to plow and sow.—^Adams Gloss. 

Arer les prees—^to plow the mea¬ 
dows.—^Adams Gloss. 

53. Adams Gloss. 

Reins en arere—^nothing in arrear. 
—Adams Gloss. 

53. Adams Gloss. 

Achate arere—brought back.— 

Adams Gloss. 

Fnlt argue arere—it was argued 
again.—Adams Gloss. 

54. A maxim meaning "An argument 
drawn from original writs in the 
Register is good."—^Adams Gloss, cit¬ 
ing Coke Litt. p 11a. 

5& Black Ii. B. 
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56. Black Ii. D. 

57. Adams Gloss, 
sa Black L. B. 

Argentarluxn—the instrument of 
the loan, similar to the modern word 
"bond" or "note."—^Black L. B. 

59. Adams Gloss. 

Argentarius faber—a silversmith; 
a worker in silver.—^Adams Gloss. 

60. Adams Gloss. 

Argentaria mensa—a banking table. 
—Adams Gloss. 

Argentaria taberna—a banker’s 

stall; bank.—^Adams Gloss. 

Argentarium auxilium—aid of mon¬ 
ey; pecuniary assistance.—^Adams 
Gloss. 

Argentarius cura—^the care of mon¬ 
ey,—Adams Gloss. 

Argentarius miles—a money por¬ 
ter in the English excheQuer, who 
carries the money from the lower to 
the upper exchequer to be examined 
and tested.—^Black L. B. 

61. Black L. B. 

62. Black L. Di 
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ABOILLATE—ABGUMENTUM 


AEGILLATIS. Pulverized slate or slate rock, or¬ 
dinarily known as clay slate.® 3 

AEGOLS. Crude tartar.®^ 

AEGXJE. To offer reason to support or overthrow 
a proposition.®® The past participle ‘‘argued/’ in a 
particular connection has been held to mean heard, 
that is submitted for determination.®® 

Phrase: “To be argued.”®^ 

ABGUENDO. In arguing; in the course of argu¬ 
ment.®® It is frequently abbreviated “arg,” (see Ab¬ 
breviations 1 C.J.S. p 276 note 6.) 

ARGUMENT. A connected discourse based upon 
reason; a course of reasoning tending and intended 
to establish a position and to induce belief;®® a rea¬ 
son or reasons offered in proof, to induce belief, to 
convince the mind, or persuade to action ;70 a state¬ 
ment or fact tending to produce belief concerning a 
matter in doubt; a premise or premises set forth 
in order to prove an assumption or conclusion, or an 
address made for the purpose of producing belief 
by reasoning or persuasion proof or the means of 


proving or inducing belief; a course or process of 
reasoning.7® In a particular connection, the word 
has been defined as meaning an address to a jury 
or court and has been held to include an opening 
statement to the jury.*^^ 

Argument ah inconvenienti. An argument arising 
from the inconvenience which the proposed construc¬ 
tion of the law would ereate.*^® 

0 ther phrases: “Argument in his charge,”76 «costs 
... for argument,”'^ 7 “day appointed for argu¬ 
ment,”*^® and “one day before the argument.”*^® 

ARGUMENTA IGNOTA ET OBSCURA AD LU- 
CEM RATIONIS PROPERUNT BT REDDUNT 
SPLENDID A.8® 

ARGUMENTATIVE. By way of reasoning. In 
pleading, indirect or inferential,®^ as in the phrase, 
“argumentative denial.”®^ 

ARGUMENTUM. In Latin, argument, the means by 
which an assertion or assumption may be confirm¬ 
ed; proof, especially and particularly that proof 
which rests more upon facts, while “ratio” is that 
which depends upon reasoning.®® 


Argentum album—^bullion; uncoin¬ 
ed silver; common silver coin; sil¬ 
ver coin worn smooth.—^Black L. 30. 

Argentum Dei—God's money; God's 
penny; money given as earnest in 
making a bargain.—^Black L. D. 

03. Plastic Slate-Roofing Joint-Stock 
Co. V. Moore, (C.C.R.I.) 19 P.Cas. 
No.11,209, Holmes 167, 169. 
Obemlcally and geologically 
Chemically, it is a silicate of alum¬ 
ina; geologically, it belongs to the 
older formations.—^Plastic Slate- 
Roofing Joint-Stock Co. v. Moore, (C. 
C.R.I.) 19 F.Cas.No.11,209. Holmes 
167, 169. 

64. Recknagel v. Murphy, (N.T.) 102 
U.S. 197, 198, 26 L.Ed. 130. 

Deposits from fermentation, of wine 
^‘When wine ferments, certain de¬ 
posits cling to the sides or fall to the 
bottom of the casks. These deposits 
are mingled with a variety of impuri¬ 
ties, such as glucose, leaves, sticks 
and particles of dust, silicate and 
other like things. By washing in 
cold water, these impurities are re¬ 
moved and the crude tartar is left 
free from their presence. The effect 
of the cold water is mechanical.”— 
Recknagel v. Murphy, (N.Y.) 102 U. 
S. 197, 198, 26 L.Ed. 130. 

65. Webster D., quoted in State v. 
McCaskill, 155 N.W. 976, 977, 173 
Iowa 563. 

66 . Oregon R., etc., Co. v. O'Brien, 13 
P. 757, 3 Wash.T. 21. 

67. Oregon R., etc., Co. v. O'Brien, 
supra. 


'‘To be heard” equivalent.—Oregon 
R., etc., Co. V. O'Brien, 13 P. 757, 3 
WashT. 21, 22. 

68. Burrill L. D. 

As used in the reports 
A statement or observation made 
by a judge as a matter of argument 
or illustration, but not directly bear¬ 
ing upon the case at bar, or only in¬ 
cidentally involved in it, is said, in 
the reports, to be made "arguendo.” 
—^Black L. D. 

66. State V. McCaskill, 155 N.W. 976, 
978, 173 Iowa 563—5 C.J. p 280 note 
28. 

"Scolding” distinguished.—Rahles 
V. J. Thompson, etc., Mfg. Co., 118 
N.W. 350, 119 N.W. 289, 290, 137 Wis. 
506, 517, 23 L.RA.(N.S.) 296. 

70. Webster D., quoted in State v. 
McCaskill. 155 N.W. 976, 977, 173 
Iowa 563. 

71. Century D., quoted in State v. 
McCaskill, supra. 

72. Anderson L. D. 

73. Bouvier L. D., quoted in State v. 
McCaskill, supra. 

74b State v. McCaskill, supra. 

75. Black L. D. 

76. Cesure v. State, 1 Tex.App. 19, 
23. 

77. Malcolm v. Hamill, $5 How.Pr. 
(N.T.) 506, 507. 

78. Parr v. Jewell, 16 C.B. 684, 700, 
81 E.C.L. 684, 139 Reprint 928. 

79. State V. California Min. Co., 13 
Nev. 203, 209, 210. 
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80. A maxim meaning "Arguments 
bring things hidden and obscure to 
the light of reason, and render them 
clear.”—Adams Gloss, citing Coke 
Litt 395, and Halkerston Max. 

81. Black L. D. See also Pleading $ 

39 [49 C.J. p 91 notes 22-30]. 

82. Wyman v. McCarthy, 2$ P.(2d) 

245, 246. 93 Colo. 340. 

83. Adams Gloss. 

Argumentum ad crumenam—^an ar¬ 
gument to the purse; an appeal to 
pecuniary interest.—Adams Gloss. 

Argumentum ad hominem—^an ar¬ 
gument to the person; a personal ap¬ 
plication; an argument deriving its 
force from the situation of the per¬ 
son to whom it is addressed, that is. 
in its personal application.—^Adams 
Gloss. 

Argumentum ad Ignorantlam—an 
argument upon ignorance; an argu¬ 
ment founded on (an adversary's) 
ignorance of facts or circumstances 
of the case.—^Adams Gloss. 

Argumentum ad invidiam—an ar¬ 
gument or appeal to low passions or 
reasoning.—^Adams Gloss. 

Argumentum ad Judicium—an ar¬ 
gument to the judgment; an appeal 
made to proofs drawn from any of 
the foundations of knowledge.—Ad¬ 
ams Gloss. 

Argumentum ad verecundiam—an 
argument or appeal to the modesty; 
an appeal to the decency of an op¬ 
ponent or person whom you address. 
—^Adams Gloss. 

Argumentum 4 potior!—an argu> 



ABQVMENTVMABAVCT0BlTATEE8TF0ET188mVMmLEGE—ABI8E 6 O.J.S. 


AEaiJMENTIJM AB ATTCTORITATE EST POE- 
TiaSlHUM m HBGEM 

ARG-UMENTUM AB IMPOSSIBILI VALET IN 
LEGE.86 

AEGUMENTUM AB INCONVENIENTI EST VA- 
LIDUM IN LEGE; QUIA LEX NON PERMIT- 
TIT AUQUOD INCONVENIENS.86 

ARGUMENTUM AB INCONVENIENTI PLURI- 
MUM VALET IN LEGE.87 

ARGUMENTUM A COMMXJNITER ACCIDENTI- 
BUS IN JURE PREQUENS EST.88 

ARGUMENTUM A DIVISIONE EST PORTIS- 
SIMUM IN JURE.89 

ARGUMENTUM A MAJORI AB MINUS NEGA¬ 
TIVE NON VALET; VALET E CONVERSO.90 

ARGUMENTUM A SIMILI VALET IN LEGE.91 

ARGUMENTUM EST RATIO, QUiE REI RUBLE 
PACIAT FIDEM.92 

ARGUMENTUM VERISIMILE, COMMUNI SEN- 
SU PERCEPTUM EX EO, QUOD PLERUM- 
QUE FIT, AUT FIERI rNTELLIGITUB.23 


ARIBANNUM. In feudal law, a fine for not setting 
out to join the army in obedience to the summons of 
the king.34 

ARID. Dry; without moisture; parched with 

heat.^5 

Phrases: ^^Arid lands,”3® and "arid portions of 

the state ”27 

ARIERBAN or ARRIERE-BAN. An edict of the 
ancient kings of Prance and Germany, command¬ 
ing all their vassals, the noblesse, and the vassals’ 
vassals, to enter the army, or forfeit their estates on 

refusal.23 

ARIMANNI. A medieval term for a class of agri¬ 
cultural owners- of small allodial farms, which they 
cultivated in connection with larger farms belonging 
to their lords, paying rent and service for the latter, 
and being under the protection of their superiors;22 
also military tenants holding lands from the em- 
perorA 

ARISE. A word of frequent occurrence in the law,2 
defined as meaning to come up from a lower to a high¬ 
er position, or to mount ;3 also to accrue to ap- 


ment from the better, more important 
—^Adams Oloss. 

Argumentum haculinum—the argu¬ 
ment of the staff; an appeal to force; 
club law,—^Adams Gloss. 

Argumentum emptionis et vendi- 
tionls contracts©—evidence or proof 
of the contract of purchase and sale. 
—^Adams Gloss. 

84. A maxim meaning **An argument 
from authority is the strongest in 
the law.”—^Black It. D., citing Coke 
Lltt p 245a. 

aiore freely translated 

“The book cases are the best proof 
of what the law is.”—Black L. D., 
citing Coke Litt p 245a. 

85. A maxim meaning “An argument 
from an impossibility is of weight in 
law.”—Abbott L. D. 

Also written Argumentum ab im- 
possibili, plurimum valet in lege—^an 
argument drawn from an impossibil¬ 
ity is very forcible in the law.— 
Adams Gloss. 

8G. A maxim meaning “An argument 
drawn from what is Inconvenient is 
good in law, because the law will not 
permit any inconvenience.”—^Bouvier 
L. D. 

Similarly expressed 
Argumentum ab inconvenient! plur¬ 
imum valet in lege; quia nihil quod 
est inconveniens est licitum—“An 
argument from inconvenience is most 
forcible in the law, because nothing 
which is inconvenient is lawful.”— 
Adams Gloss., citing Coke Litt pp I 
66a, 258i 1 


87. A maxim meaning “An argument 
drawn from inconvenience is forci¬ 
ble in law.”—^Broom Leg. Max. 

Applied in Babcock's Est., 18 Pa. 
Dist 453, 454^5 C.J. p 281 note 35 
Ca]. 

88. A inaxim meaning “An argument 
drawn from common acceptation or 
understanding of the significance of a 
thing is common in the law.”—^Mor¬ 
gan Leg.Max. 

88. A maxim meaning “An argument 
from division is of the greatest force 
in law,”—Burrill L. D. 

90. A maxim meaning “An argument 
from the greater to the less is of no 
force negatively; affirmatively it is.” 
—^Morgan Leg.Max, 

91. A maxim meaning “An argument 
from a like case is good in law.”— 
Burrill L. D. 

Maxim paraphrased 
Argumentum h simili valet in lege; 
sed, similitude legalis est casuum di- 
versorum inter se collatorum similis 
ratio; quod in uno similium valet, 
valebit in altero; dissimilium dis- 
similis est ratio—“An argument 
drawn from a like case [from analo¬ 
gy] is valid or efficacious in law; but, 
a legal similarity consists in the like 
reason of different cases when com¬ 
pared together; that which is valid 
[effective] in one case shall be effec¬ 
tive in the other; from dissimilar 
cases the reason is dissimilar.”— 
Adams Gloss., citing Coke Litt. p 191, 
and VTharton Max. in Reg. xcii. 


92. A maxim meaning “An argument 
is a reason which causes men to be¬ 
lieve a thing which would otherwise 
be doubtful.”—^Adams Gloss. 

93. A maxim meaning “An argument 
from a similiar truth, [is] perceived 
by common sense from that which 
frequently occurs, or is understood 
to occur.”—^Adams Gloss. 

94. Black L. D. 

95. Century B. 

96. Hershey v. Reclamation District 
No. 108, 254 P. 542, 549, 200 Cal. 
550. 

97. Hall V. Carter, 77 S.W. 19, 21, 83 
Tex.Civ.App. 230. 

98. Black L. D. 

99. Black L. D. 

1. Black L. D. 

a. Spiller V. St. Louis & S. P. R. Co. 
(C.C.AMO.) 14 F.(2d) 284, 292. 

3. La.—^Roques v. Continental Cas¬ 
ualty Co., 135 So. 51, 52, 17 La.App. 
465. 

Okl.—^Doughty v. Punk, 84 P. 484, 486, 
15 Okl. 643, 4 L.R.A(N.S.) 1029. 

4 . St. Louis & S. P. R. Co. v. Spiller, 
(Mo.) 47 S.Ct 635, 638, 274 U.S. 304, 
71 L.Ed. 1060—5 C.J. p 281 note 44. 
“Accrue” or “accrued” compared 

and distinguished see Accrue 1 C.J. 

5. p 760 note 63, p 761 note 3. 

“Origiuatixig” distinguished. —Spil¬ 
ler V. St Louis & S. P. R. Co. (C 
»C.AMo.) 14 P.(2d) 284, 292, 
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AJRISE 


pear;5 to become;® to become known or to become 
sensible or operativeto become visible;® to begin 
or to happen;® to come into being or notice;^® to 
exist to present itself and also to issue, pro¬ 
ceed, or springto proceed from.^^ 


Phrases: "Arise after the entry of this decree,^^!® 
"arise out of . . . any obligation created before 
this act takes effecV^^® "arise out of employment” 
or "arise out of and in course of employment, 
"arise out of the contract or transaction set forth 


5. XT.S.—Spiller v. St Louis & S. F. 
R. Co. (aC.A.Mo.) 14 F.(2d) 284, 
292. 

La.—^Roques v. Continental Casualty 
Co., 135 So. 51, 52, 17 La.App. 465. 
Okl.—^Doughty v. Punk, 84 P. 484, 486, 
15 Okl. 643, 4 L.R.A.(N.S.) 1029. 

5 C.J. p 281 note 45. 

6. Spiller v. St Louis & S. P. R. Co. 
(aC.A.Mo.) 14 P.(2d) 284, 292. 

7. Oakley v. Aspinwall, 8 N.Y.Super. 
1, 37. 

8. Iowa.—Van Meter v. Chicago, etc.. 
Coal Min. Co., 55 N.W. 106, 108, 88 
Iowa 92. 

N. Y.—Oakley r, Aspinwall, 8 N.Y. 
Super. 1, 37. 

O. La.—^Roques v. Continental Casu¬ 
alty Co., 135 So. 51, 52, 17 La.App. 
465. 

Okl.—^Doughty v. Punk, 84 P. 484, 486, 
15 Okl. 643, 4 L.R.A.(N.S,) 1029. 

10, Iowa.—^Van Meter v. Chicago, 
etc.. Coal Min. Co., 65 N.W. 106, 
108, 88 Iowa 92. 

Utah.—Sherman v. Uroubay, 74 P. 
348, 360, 27 Utah 47, 61. 

11. Doughty V. Punk, 84 P. 484, 486, 
15 Okl. 643, 4 L.R.A.(N.S.) 1029. 

IS. Spiller v. St Louis & S. P. R. 

Co. (C.C.A.MO.) 14 F.(2d) 284, 292. 
la. In re Bogart, (C.C.Cal.) 3 P.Cas. 
No. 1,696, 2 Sawy. 396, 405. 

14. La.—^Roques v. Continental Cas¬ 
ualty Co., 135 So. 61, 52, 17 La.App. 
465. 

Okl.—^Doughty v. Funk, 84 P. 484, 486, 
15 Okl. 643, 4 L.R.A.(N.S.) 1029. 

15. St Louis & S. F. R. Co. v. Spil¬ 
ler, (Mo.) 47 S.Ct 635, 637, 274 U.S. 
304, 71 L.EcL 1060—Spiller, v. St 
Louis & S. P. R. Co., (C.C.A,Mo.) 
14 F.(2d) 284, 291—^North American 
Co. V. St. Louis & S. P. R. Co., <D. 
C.Mo.) 288 P. 612, 625. 

Accrue after the entry of this de- 
cree^’ equivalent.—St. Louis & S. P. 
R. Co. V. Spiller, (Mo.) 47 S.Ct 636, 
638, 274 U.S. 304, 71 L.Ed. 1060. 

16. Rosenberg v. Robbins, (Mass.) 
194 N.E. 291, 296. 

17. U.S.—Voehl V, Indemnity Ins. 
Co. of North America, (App.D.C.) 
63 S.Ct 380, 382, 288 U.S. 162, 77 L. 
Ed. 676, 87 A.L.R. 245—Michigan 
Transit Corporation v. Brown, (D. 
C.Mich.) 56 P.(2d) 200, 202—Na¬ 
tional Biscuit Co. V. Litzky, (C.C.A. 
Mich.) 22 P.(2d) 939, 942—^Manches¬ 
ter St By. V. Barrett, (C.C.AuN.H.) 
265 P. 657, 660. 

Ala.—^Ex parte Majestic Coal Co., 93 
So. 728, 732, 208 Ala. 86. 

Cal,—^Los Angeles County v. Indus¬ 


trial Accident Commission, (App.) 
57 P.(2d) 1341, 1342. 

Colo.—^Industrial Commission of State 
of Colorado v. Anderson, 169 P. 135, 
138, 69 Colo. 147, L.R.A.1918P 885. 
Conn.—^Boulanger v. First Nat 
Stores, 163 A. 261, 263, 116 Conn. 
665—^Marchlatello v. Lynch Realty 
Co., 108 A. 799, 94 Conn. 260— Jslc- 
quemin v. Turner & Seymour Mfg. 
Co., 103 A. 116, 116, 92 Conn. 382, 
L.R.A.1918E 496. 

Ga.—Johnson v. Thompson-Starrett 
Co., 157 S.E. 363, 364, 42 Ga.App. 
739—U. S. Fidelity & Guaranty Co. 
V. Waymick, 155 S.E. 366, 368, 42 
Ga.App. 177. 

Ill.—^Mazursky v. Industrial Commis¬ 
sion. 4 N.E.(2d) 823, 825, 364 Ill. 
445—^Triangle Auto Painting & 
Trimming Co. v. Industrial Com¬ 
mission, 178 N.B. 886, 889, 346 Ill. 
609—Schafer v. Industrial Commis¬ 
sion, 175 N.B. 789, 790, 343 III 573 
—Pressed Steel Car Co. v. Indus¬ 
trial Commission, 172 N.E. 62, 54, 
340 m. 68—^Hafer Washed Coal Co. 

V. Industrial Commission, 129 N.E. 
621, 622, 295 Ill. 578—Central Illi¬ 
nois Public Service Co. v. Indus¬ 
trial Commission, 126 N.E. 144, 147, 
291 Ill. 256—^Pekin Cooperage Co. 
y. Industrial Board of Illinois, 115 
N.E. 128, 129, 277 Ill. 63. 

Ind.—^American Steel Foundries v. 
Melinik, 126 N.E. 33, 74 Ind.App. 
617—^Polar Ice & Fuel Co. v. Mul- 
I ray, 119 NE. 149, 150, 67 Ind.App. 
j 270. 

Iowa.—^Marley v. Orval P. Johnson & 
Co.. 244 N.W. 833, 837, 215 Iowa 
151, 85 A.L.R. 969—Walker v. 

Speeder Machinery Corporation, 240 
N.W. 726, 729, 213 Iowa 1134—Roes- 
sler V. Chain Grocery & Meat Co., 
196 N.W. 1020, 1021—Reid v. Auto¬ 
matic Electric Washer Co., 179 N. 

W. 323, 330, 189 Iowa 964. 

Ky.—Gray v. W. T. Congleton Co., 
93 S.W.(2d) 829, 830, 831, 263 Ky. 
716. 

La.—^Dyer v. Rapides Lumber Co., 98 
So. 677, 678, 154 La. 1091—Crysel v. 
R. W. Briggs & Co., (App.) 146 So. 
489, 490—Gasca v. Texas Pipe Line 
Co., 2 La.App. 483, 488. 

Me.—^Paulauskis* Case, 136 A. 824, 
825, 126 Me. 32—^Beers’ Case, 130 
A. 350, 361, 125 Me, 1—Pennell v. 
City of Portland, 125 A. 143,144, 124 
Me. 14—Webber’s Case, 117 A. 613, 
614, 121 Me. 410—Westman's Case, 
106 A. 632, 637, 118 Me. 133. 

Mass.—^Harvey’s Case, 3 N.E. (2d) 766, 
758—^Batts’ Case, 3 N.E. (2d) 738, 
739—^Lee’s Case, 181 N.E. 198, 199, 
279 Mass. 357—Cook’s Case, 137 N. 

335 


B. 733, 734, 243 Mass. 572, 29 A.Ii. 
R. 114—Gavros’ Case, 134 N.E. 269, 
270, 240 Mass. 399, 21 A.L.R. 755 
—In re O'Toole. 118 N.E. 303, 304, 
229 Mass. 165. 

Mich.—Shane v. Alexander, 268 N.W. 
821, 268 Mich. 85—^Merriman v. 
Manning, Maxwell & Moore, 232 N 
W. 409, 410, 261 Mich. 318—Morse 

V. Port Huron & D. R. Co., 232 N. 

W. 369, 371, 261 Mich. 309. 

Minn.—^Benson v. Hygienic Artificial 
Ice Co., 269 N.W. 460, 461—Hicken 
V. Ebert-Hicken Co., 254 N.W. 615, 
616, 191 Minn. 439—^Novack v. 

Montgomery Ward & Co., 198 N.W. 
290, 292, 158 Minn. 495—State v. 
District Court, Hennepin County, 
167 N.W. 283, 284, 140 Minn. 76, L. 

R. A1918E 602. 

Mo.—Wahlig v. Krenning-Schlapp 
Grocer Co., 29 S.W.(2d) 128, 130, 
325 Mo. 677. 

N.Y.—^Younger v. Motor Cab Trahsp. 
Co., 183 N.E. 863, 864, 260 N.Y. 396 
—^Andrews v. Emporium Forestry 
Co., 230 N.Y.S. 707, 711, 224 App.Div. 
327—Isabelle v. J. H. Bode & Co., 
213 N.Y.S. 185, 186, 215 App.Div. 
184—Campbell v. Clausen-Planagan 
Brewery, 171 N.Y.S. 522, 624, 183 
App.Div. 499. 

N.C.—^Massey v. Board of Education 
of Mecklenburg County, 167 S.E. 
695, 698, 204 N.C. 193—Winberry v. 
Parley Stores, 167 S.B. 476, 478, 204 
N.C. 79—^Edwards v. T. A. Loving 
Co., 165 S.E. 356. 203 N.C, 189— 
Hunt V. State, Adjutant General’s 
Department, 161 S.E. 203, 205, 201 
N.C. 707. 

Ohio.—^Industrial Commission of Ohio 
V. Weaver, 187 N.E. 186, 187, 45 
Ohio App. 371. 

Okl.—Cordell Milling Co. v. State In¬ 
dustrial Commission, 47 P.(2d) 168, 
169—Stanolind Pipe Line Co. v. Da¬ 
vis, 47 P.C2d) 163, 168—Town of 
Lindsay v. Sawyer, 9 P.(2d) 30, 31, 
156 Okl. 32—Farmers’ Gin Co. v. 
Cooper, 294 P. 108, 110, 147 OkL 
29—Willis V. State Industrial Com¬ 
mission, 190 P. 92, 93, 78 Okl. 216. 
Tenn.—^Borden Mills v. McGaha, 32 

S. W.(2d) 1039, 1041, 161 Tenn. 376 
—Johnson Coffee Co. v. McDonald, 
226 S.W. 215, 216, 143 Tenn. 505. 

Tex.—Gallaher v. U. S. Fidelity & 
Guaranty Co., (Civ.App.) 77 S.W, 
(2d) 312, 316. 

Utah.—^Utah Apex Mining Co. v. In¬ 
dustrial Commission of Utah, 248 

P. 490, 49 A.L.R. 415. 

Va.—^Lynchburg Steam Bakery v. 
Garrett, 171 S.E. 493, 494—Farm¬ 
ers’ Mfg. Co. V. Warfel, 131 S.E. 240, 
242, 144 Va. 98. 
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in the complaint,^arise ont of the same trans¬ 
action,"arise out of . . . the same transaction, 
ox transaction^ connected with the same subject of 
action,"arise under federal laws,”^! "arise under 
the patent laws,”^^ and "unforeseen contingencies 
which may arise ;”23 Q^ad also "arises in your minds 
• • • a reasonable doubt,"arises out of,^^^^ 
" 'arises out of^ the occupation,”26 "arises 'out of the 
violation of a right of property,’ "arises out of the 
work or business,”28 "arises under a law,”29 "arises 
under a law of the United States,”30 " ^arises under’ 
the bankruptcy act,”3i "arises under the Constitution 
and laws of the United States,”32 and "cause of ac¬ 
tion arises.”33 

-^Arisen. Past participle of arise.34 

Phrases: "All taxes which have arisen, ”35 "arisen 

Wis.—^Federal Rubber Mfg. Co. v. 

Havollc, 156 N.W. 143, 144, 162 
Wis. 341, L.R.A.1916D 968. 

18. CaL—^Placerville Gold Mining: 

Co. V. Beal, 144 P. 748, 749, 168 Cal. 

682. 

Colo.—Wyman v. McCarthy, 26 P.(2d) 

245, 246, 93 Colo. 340. 

N.T.—County Plains Corp. v. Nos- 
band Corp., 256 N.T.S. 10, 13, 234 
App.Div. 588—J. M. & L. A. Os¬ 
born Co. V. Kennedy, 185 N.T.S. 75, 

76, 113 Misc. 615. 

Or.—Pitts v. King:, 15 P.(2d) 472, 141 
Or. 23. 

19. Bank of Charleston, National 
Banking Ass"n v. Bank of Neeses, 

119 S.E. 841, 842, 127 S.C. 210. 

20. State ex rel, Sheel v. Ingram, 

23 P,(2d) 648, 654, 164 Okl, 244. 

21. Venner v. New York Cent. R. Co., 

(C.C.A.Ohio) 293 F. 373, 374. 

22. 4-One Box Mach. Makers v. 

Wirebounds Patent Co., 163 A. 167, 

171, 131 Me. 356. 

23. Van Meter v. Coal Mining Co., 

55 N.W. 106, 108, 88 Iowa 92. 

24. Baldwin v. State, 35 So. 220, 46 
Fla. 115, 118, 119. 

25. Hartford Accident & Indemnity 
Co. V. Hoage, (App.D.C.) 85 P.(2d) 

417, 418. 

26. Coronado Beach Co. v. Pillsbury, 

158 P. 212, 213, 172 Cal. 682, Ii.R.A. 

1916P 1164. 

27. Wikstrom v. Yolo Fliers Club, 

274 P. 959, 960, 206 Cal. 461. 

28. Indemnity Ins. Co. of North 
America v. Garsee, (Tex.Civ.App.) 

54 S.W.(2d) 817, 819—Texas Em¬ 
ployers’ Ins. Ass'n v. Owen, (Tex. 

C1V.APP.) 291 S.W. 940, 943. 

29. Hartford Fire Ins. Co. v. Kan¬ 
sas City, M. & O. Ry. Co. of Texas, 

(D.CTex.) 251 F. 332, 333. 

30. Accardo v. Fontenot, (D.C.La.) 

269 F. 447, 449—Blevins v. Hines, 

(D.C.Va.1 264 F. 1005, 1008. 


in the course of employment,”56 "arisen out of the 
employment,”57 '‘cause of action shall have arisen,”58 
"questions which have arisen in a cause,”50 and 
"when a cause of action has arisen in another 
state.”^® 

-^Arising. Present participle of arise.^i It has 

been said to be a word of frequent occurrence in the 
law,45 referring to the present time, or time to come. 
It cannot, with any propriety, relate to time past and 
embrace former transaetions.43 "Arising,” while 
having a progressive and prospective meaning in 
some circumstances, usually signifies the present; 
generally, it denotes immediate present, and only oc¬ 
casionally implies future events or occurrences.44 
The word has been defined as meaning accruing ;45 
appearing;46 originating.47 In a particular con¬ 
nection, the word has been held to be the eauivalent 

cident Commission of State of Cal¬ 
ifornia, 187 P. 108, 109, 45 CaLApp. 
181. 

Conn.—^Munro V. Williams, 109 A. 129, 
94 Conn. 377, 13 A.L.R. 508. 

La,—^Pitre v. Louisiana Highway 
Commission, (App.) 161 So. 894, 
896. 

Md.—Central Const. Corporation v. 
Harrison, 112 A. 627, 629. 137 Md. 
256. 

Minn.—^Kaletha v. Hall Mercantile 
Co., 196 N.W. 261, 262, 157 Minn. 
290. 

N.C.—^Harden v. Thomasville Furni¬ 
ture Co., 155 S.E. 728, 730, 199 N.C. 
733. 

Tex.—Southern Surety Co. v. Stubbs, 
(Civ.App.) 199 S.W. 343, 346. 

38. Andrews v. Hartford, etc., R. Co., 
34 Conn. 57, 59. 

39. School List. No. 14 Fremont 
County V. School List. No. 21 Fre¬ 
mont County, (Wyo.) 49 P.(2d) 682, 
683. 

40. West V. Theis, 96 P. 932, 933, 15 
Idaho 167, 171, 176, 128 Am.S.R. 
58, 17 L.R.A.(N.S.) 472—5 C.J. F 
285 note 82. 

41. Century D. 

42. Spiller v. St. Louis & S. F. R. Co., 
(C.C,A.Mo.) 14 F.(2d) 284, 292. 

43. IT. S. V. Heth, (Va.) 3 Cranch 399, 
413, 2 L.Ed. 479—Spiller v. St Lou¬ 
is & S. F. R. Co., (C.C.A.MO.) 14 F. 
(2d) 284, 292. 

44. Moore v. Hope Natural Gas Co., 
86 S.E. 564, 566. 76 W.Va. 649. 

45. U.S.—^Union Cent L. Ins. Co. v. 
Skipper, (Ark.) 115 F. 69, 72, 52 
C.C.A. 663. 

Ark.—^U. S. Fidelity, etc., Co. v. Fultz, 
89 S.W. 93, 95. 76 Ark. 410. 

46. Oakley v. Aspinwall, 8 N.T.Su- 
per. 1, 37. 

47. Powers Mercantile Co. v. Bleth- 
en, 97 N.W. 1056, 105$, 91 Mina. 
339. 


31. U. S. V. Rabinowich, (N.T.) 35 
S.Ct 682. 684, 238 U.S. 78, 59 L.Ed. 
1211 . 

32. American Surety Co. of New 
York V. Schultz, (N.Y.) 35 S.Ct 
525, 526, 237 U.S. 159, 59 L.Ed. 892 
—Campbell v. Chase Nat Bank of 
City of New York, (C.C.A.N.Y.) 71 
P.(2d) 669, 671, 94 A.L.R. 708— 
Malone v. Gardner, (C.C.A.W.Va.) 
62 F.(2d) 15, 18—Phoenix Oil Co. 
V. Mackenzie Oil Co., (D.C.r)el.) 56 
P.(2d) 1070, 1071—Blease v. Safe¬ 
ty Transit Co., (C.C.A.S.C.) 50 F. 
(2d) 852, 854—^Federal Intermediate 
Credit Bank of Columbia, S. C. v. 
Mitchell, (C.C.A.S.C.) 21 F.(2d) 61 
—^Dowling Bros. v. Andrews, (C.C. 
A.I11.) 19 F.(2d) 961, 962—Campbell 
V. Chase Nat. Bank of New York 
City. (D.C.N.T.) 5 F.Supp. 166, 166 
—^Walters v. Payne, (C.C.A.Pa.) 292 
F. 124, 127—^Toledo Fence & Post 
Co. V. Lyons, (C.C.A.Ohio) 290 F. 
637, 641—^American Cotton Oil Co. 
V. United States Shipping Board 
Emergency Fleet Corporation, (D. 
C.La.) 270 F. 296, 297—In re Vad- 
ner, (D.C.Nev.) 259 F. 614, 632. 

33. La.—^Roques v. Continental Cas¬ 
ualty Co., 135 So. 61, 63, 17 La.App. 
465. 

Pa.—Coal Hill Mining Co. v. H. W. 

Johns-Manville Co., 30 Pa.Dist 217. 
Wis.—State ex rel. Connor Lumber 
& Land Co. v. Circuit Court for Mil¬ 
waukee County, 250 N.W. 763, 754. 
5 C.J. p 282 note 63. 

34. Century D. 

35. Standard Oil Co. of California 
V. McLaughlin^ (D.C.Cal.) 65 F.(2d) 
274, 277. 

36. Conn.—^Lovallo v. American 
Brass Co., 163 A. 783, 784, 112 Conn. 
635. 

Iowa.—^Pace v. Appanoose County, 168 
N.W. 916, 918, 184 Iowa 498. 

W.Va.—^Booker v. State Compensa¬ 
tion Com’r, 169 S.E. 483, 484. 

37. Cal.—^Papineau v. Industrial Ac- 
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of “received” or “collected.”** 

Phrases: «Any dispute arising out of this con¬ 
tract,”^ ^ ^^arising and accruing,”50 ^^arising during 
the course of the trial,”5i ^arising from a tax levied 
for one purpose,”52 "arising from defective 
streets,”53 "arising in the course of employment,”54 
^^arising in the course of his employment,”55 "arising 
in the land or naval forces,”56 "arising on goods im- 
ported,”57 "arising on or out of contract,”58 "arising 
on the trial,”59 ^arising out of,”60 "arising out of 
and in the course of their emplo3mient,”5i ^^arising 
out of any business, contract or transaction in this 
state,”52 "arising out of any transaction with such 
decedent,”83 "arising out of a written instrument,”54 


"arising out of employment,”35 "arising out of or 
connected with the cause of action which might be the 
subject of an action in favor of the defendant,”8 3 
"arising out of, or incident to, or connected with, 
the plaintijQf^s cause of action,” 8 7 "arising out of the 
contract or transaction, set forth in the complaint,”® 8 
"arising out of the employment,”82 "arising out of 
the operation,”70 "arising out of the ownership, op¬ 
eration, maintenance, control or use,”7i "arising out 
of the performance of the contract,”72 "arising out 
of the same cause of action,”72 "arising out of the 
transaction which is the subject-matter of the suit,”74 
"arising under a law,”75 "arising under a law of the 


48. Collins v. Humphrey, 27 S.W.(2d) 
102, 106, 181 Ark. 609. 

49. C. Itoh & Co. V. Boyer Oil Co., 
191 N.Y.S. 290, 292, 198 App.Div. 
881. 

50. U.S.—^Union Central Life Insur¬ 
ance Co. V. Skipper, (Ark.) 115 F. 
69, 72, 52 C.C.A. 663. 

La.—^Roques v. Continental Casualty 
Co., 136 So. 61, 62, 17 La.App. 465. 

61. Peo. V. Turner, 39 Cal. 370, 371 
—Peo. V. White, 90 P. 471, 476, 5 
Cal.App. 329. 

62. Collins V. Humphrey, 27 S.W. 
(2d) 102, 105, 181 Ark. 609. 

« ^Received’ or ^ooUected’ from a 
tax levied for one purpose” equlva- 
lent.—Collins v. Humphrey, 27 S.W. 
(2d) 102, 105, 181 Ark. 609. 

63. Randall v. City of Chadron, 198 
N.W. 1020, 1022, 112 Neb. 120—Muf- 
fley V. Village of St. Edward, 194 N. 
W. 461, 462, 110 Neb. 672. 

54. Stinson v. Dairymen’s League 
Co-op. Ass’n, 186 A 687, 688, 14 N. 
J.Misc. 671. 

55. Bise V. Tarlton, (Mo.App.) 35 S. 
W.(2d) 993, 995. See also Work¬ 
men’s Compensation Acts §§ 214- 
218 [71 C.J. p 658 note 91-p 669 
note 55]. 

68. In re Bogart, (C.C.Cal.) 3 F.Cas. 
No.1,696, 2 Sawy. 396, 405. 

67. U. S. V. Heth, (Va.) 3 Crancli 
(U.S.) 399, 412, 2 L.Ed. 479. 

68. U.S.—^Holman v. Clark, (D.C. 
Mich.) 48 F.(2d) 253, 255. 

Cal.—^Millar v. Millar, 197 P. 811, 816, 
61 CaLApp. 718. 

Idaho.—Madison v. Buhl, 8 P.(2d) 
271, 275, 51 Idaho 564. 

N.Y.—Benesch v. Benesch, 173 N.Y.S. 

629, 635, 106 Misc. 395. 

N.D.—Ford Motor Co. v. State, 231 
N.W. 883, 884, 59 N.D. 792. 

Ohio.—^W'eirick v. Mansfield Lumber 
Co., 117 N.E. 362, 365, 96 Ohio St 
386. 

Utah.—Robison v. Robison, 203 P. 340, 
341, 59 Utah 215. 

5 C.J. p 283 note 70. 

69. State V. Clerkin, 19 A. 617, 58 
Conn. 98, 100. 

6 C.J.S.-22 


68. Mazursky v. Industrial Commis¬ 
sion, (Ill.) 4 N.B.(2d) 823, 825— 
Ervin v. Industrial Commission, 4 
N.E.(2d) 22, 25, 364 Ill. 56. 

61. D.C.—Capital Transit Co-, v. 
Hoage, 84 F.(2d) 235, 237, 65 App. 
D.C. 382. 

Ill.—^Ervin v. Industrial Commission, 
4 N.E. (2d) 22, 26, 364 Ill. 56. 

Ind.—^Forman v. Chrysler Corpora¬ 
tion, (App.) 2 N.E.(2d) 806. 

N.H.—Guay v. Brown Co., 142 A. 697, 
698, 83 N.H. 392, 60 A.L.R. 1284. 

N.Y.—^Montgomery v. Backer, 290 N. 
Y.S. 251, 252, 248 App.Div. 842— 
Nicoli V. Stoker Equipment Co., 
Inc., 290 N.Y.S. 248, 249—Bennett 
V. Marine Works, Inc., 290 N.Y.S. 
243, 244—Salamon v. Continental 
Blade Corporation, 290 N.Y.S. 242, 
243. 

Okl.—^Wilson & Co. of Oklahoma v. 
State Industrial Commission, 58 P. 
(2d) 905, 908. 

5 C.J. p 284 note 75. 

See also Workmen’s Compensation 
Acts §§ 209-213 [71 C.J. p 647 note 
44-p 668 note 90]. 

62. State v. Gregory, 236 N.W. 524, 
525, 205 Wis. 189. 

63. Leahy v. Timon, 215 S.W. 951, 
952, 110 Tex. 73. 

64. Seattle Lodge No. 211, Loyal Or¬ 
der of Moose, V. Goodwin Real Es¬ 
tate Co., 255 P. 96, 99, 143 Wash. 
210 . 

65. U.S.—^Hartford Accident & In¬ 
demnity Co. V. Hoage, (App.D.C.) 
85 P.(2d) 417, 419. 

Cal.—Stumar v. Industrial Accident 
Commission, (App.) 60 P.(2d) 557, 
558. 

Colo.—State Compensation Ins. Fund 
V. Industrial Commission of Colo¬ 
rado, 58 P.(2d) 769, 98 Colo. 563. 

Ga.—American Mut Liability Ins. 
Co. V. Smith, (App.) 187 S.E. 724. 

Ill.—^Mazursky v. Industrial Com¬ 
mission, 4 N.E. (2d) 823, 825. 

Mass.—Milliman’s Case, 4 N.E. (2d) 
331, 332—Ferreira's Case, 2 N.E. 
(2d) 464, 465. 

N.J.—Stinson v. Dairymen's League, 
Co-op Ass’n., 186 A. 687, 688, 14 N. 
J.Misc. 671. 


N.Y.—Lief V. A. Walzer & Son (A.D.> 
287 N.Y.S. 991, 992, 248 App.Div. 
651—^Bacon v, Hudson Valley Fuel 
Corporation, 287 N.Y.S. 941, 942, 
248 App.Div. 653. 

Ohio.—^Industrial Commission of Ohio 

V. Harkrader, 3 N.E. (2d) 61, 62, 52 
Ohio App. 76. 

66. Muir v. Robinson, (Ind.) 186 N. 
E. 289, 291. 

67. Waldman-Ross Grain Co. v. Da¬ 
vison & Co., (Tex.Civ.App.) 251 S. 

W. 521—^Alford v. Thomas, (Tex. 
Civ.App.) 238 S.W. 270, 271. 

ea U.S.—^Felder v. Reeth, (C.C.A. 

Alaska) 62 F.(2d) 730. 

Iowa.—^Harriman v. Roberts, 235 N. 

W. 761, 753, 211 Iowa 1372. 

Mo.—Wood V. Gabler, (App.) 70 S.W. 
(2d) 110, 114. 

N.Y.—^Fulton County Gas, etc., Co. 
V. Hudson River Tel. Co., 93 N.E. 
1052, 1054, 200 N.Y. 287, 293—Kalb 
V. Leff, 246 N.Y.S. 158, 166, 138 
Misc. 830. 

S.D.—State v. Parker, 241 N.W. 318, 
321, 59 S.D. 500—^International Har¬ 
vester Co. of America v. Nelson, 
231 N.W. 938, 939, 57 S.D. 274. 

63. Neb.—Goodwin v. Omaha Print¬ 
ing Co., 267 N.W. 419, 421. 

N.Y.—Kane v. Weatherwax, 290 N.Y. 
S. 225, 226. 

70. Allen v. Travelers Indemnity 
Co., (Vt.) 187 A. 512, 514. 

71. Mullen v. Hartford Accident & 
Indemnity Co., (Mass.) 191 N.E. 394, 
395. 

72. People v. Southern Surety Co., 
230 P, 397, 398, 76 Colo. 141. 

7a. United Transportation & Light¬ 
erage Co. v. New York & Baltimore 
Transp. Line, (N.Y.) 185 F. 386, 
387, 107 C.C.A. 442. 

74. Texas Co. v. Borne Scrymser Co., 
(C.C.A.S.C.) 68 F.(2d) 104, 106— 
General Electric Co. v. Fansteel 
Products Co., (D.C.N.Y.) 5 F.Supp. 
828—Borne Scrymser Co. v. Gaf¬ 
fney Mfg. Co., (D.C.S.C.) 5 F.Supp. 
405, 406. 

75. U. S. v. Worrall, (Pa.) 2 Dali (U, 
S.) 384, 390, 1 L.Bd. 426, 28 F.Cas, 
No.16,766. 
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United States,^^arising under any law regulating 
commerce,”'^^ ^^arising under laws of the United 
States,^^arising under the Constitution or laws 
of the United States,”79 ^^arising under the instru- 
ment,”^0 ^'arising under the National Industrial Re¬ 
covery Act,”Si ^^arising under the patent-right, or 
copyright laws,’^^^ ^^arising . . . under the reve¬ 
nue laws,”S3 ^^arising under this chapter,’^S4 ^^arising 
VipoTi or concerning any vessel,”^^ «cases arising,’’S6 
^^cases arising in a Justices* Court,”S7 <'cases arising 


out of or under treaties,^^cause of action . . . 
arising,**Sd ^^damages . . . caused by or arising 
froni,**so “debts except those arising from partner¬ 
ship transactians,**^^ “income ^arising or accru¬ 
ing,* **92 «or arising from personal estate.**99 

-^Arose. The preterit of arise.94 

Phrases: “Arose out of and was incident to and 
connected with the cause of action sued on,**95 <^arose 
out of . . . the employment,’*9 6 “arose out of the 


veil Sowell V. Federal Reserve Bank, 
of Dallas, Tex., (Tex.) 45 S.Ct. 528. 
629, 268 U.S. 449, 69 L.Ed. 1041— 
Norton v. Larney, (Okl.) 45 S.Ct. 
145, 147, 266 U.S. 611, 69 L.Ed. 413 
—^Federal Reserve Bank of Dallas 
V. Wetster, (D.C.Tex) 287 P. 579, 
580—Hartford Fire Ins. Co. v. Kan¬ 
sas City, M. & O. Ry. Co. of Tex¬ 
as, (D.C.Tex.) 251 F. 332, 333. 

77. James v. U, S. Shipping Board 
Emergency Fleet Corporation, (D. 
C.Pa.) 12 F.(2d) 89, 90. 

78. Rogge V. Michael Del Balso, 
Inc., (D.C.N.T.) 16 P.Supp. 499, 601. 

79. U.S.—Matthews v. Rodgers, 
(Miss.) 52 S.Ct 217, 219, 284 U.S. 
521, 76 L.Ed. 447—^Federal Inter¬ 
mediate Credit Bank of Columbus, 
S. C, V. Mitchell. (S.C.) 48 S.Ct 
449, 450, 277 U.S. 213, 72 L.Ed. 854— 
Bankers’ Trust Co. v. Texas & P. 
Ry. Co., (Tex.) 36 S.Ct 669, 572, 241 

U. S. 295, 60 L.Ed. 1010—^Deere v. 
St Lawrence River Power Co., (C. 
C.A.N.Y.) 32 F.(2d) 650, 551—Mudd 

V. Perry, (C.C.A.Okl.) 25 P.(2d) 86, 
8S—State of Alabama v. Acacia 
Mut Life Ass’n, (D.CAla.) 3 P. 
(2d) 697, 698—^Motor Truck Ass’n 
of Western Massachusetts v. Dailey, 
(D.C.Mass.) 8 F.Supp. 672, 673, 674 
—City of Hattiesburg v. First Nat. 
Bank, (D.C.Miss.) 8 F.Supp. 157, 
169—Campbell v. Chase Nat Bank 
of New York City, (D.C.N.Y.) 5 F. 
Supp. 156, 166—^Atlantic Corpora¬ 
tion V. U. S. Shipping Board Emer¬ 
gency Fleet Corporation, (D.C.N. 
H.) 286 F. 222, 224—Camunas v. 
Porto Rico Ry., Light & Power Co., 
(C.C.A.Porto Rico) 272 F. 924, 927— 
Westbrook v. Director General of 
Railroads, (D.C.Ga.) 263 F. 211, 
213—^Nueces Valley Townsite Co. 
V. McAdoo, (D.C.Tex.) 257 F. 143, 
146—^American Surety Co. of New 
York V. Shultz, (C.C.A.N.Y.) 223 F. 
280, 281. 

N.Y.—^People ex rel. Donner-Hanna 
Coke Corporation v. Burke, 254 N.Y. 
S. 22, 32, 141 Misc. 663. 

N.C.—^Mizell V. Atlantic Coast Line 
R. Co., 106 S.B. 133, 135, 181 N.C. 
36. 

N.D.—City Commission of Bismarck 
V. Bismarck Water Supply Co., 181 
N.W. 696, 698, 47 N.D. 179. 

5 QJ. p 284 note 78. 

80. Gabriel v. Board of Regents of 


University of Colorado, 267 P. 407, 
408, 83 Colo. 682. 

81. Hart Coal Corporation v. Sparks, 
(D.C.Ky.) 9 P.Supp. 825, 830. 

88. U.S.—Geneva Furniture Mfg. Co. 
V. S. Karpen & Bros., (Ill.) 35 S.Ct 
788, 789, 238 U.S. 254, 69 L.Ed. 1295. 
Cal.—Davis v. Kittle Mfg. Co., (App.) 
25 P.(2d) 253, 256—^Deakins v. Su¬ 
perior Court of CJalifornia in and; 
for Los Angeles County, 266 P. 563, 
90 CaLApp. 630. 

Mass.—^La Chapelle v. United Shoe 
Machinery Corporation, 172 N.E. 
586, 588, 272 Mass. 465. 

N.Y.—^New Era Electric Range Co. 
V. Serrell, 169 N.E. 105, 107, 252 
N.Y. 107. 

83. Altman & Co. v. U. S., (N.Y.) 
32 S.Ct 693, 695, 224 U.S. 683, 66 L. 
Ed. 894. 

84. Western Hospital Ass’n v. Indus¬ 
trial Accident Board, 6 P.(2d) 846, 
848, 51 Idaho 334. 

85. The Erie Belle, (Mich.) 20 F. 63. 
88. U.S.—Young v. U. S., (C.C.Okl.) 

176 P. 612, 614, 615. 

Fla.—^Mugge v. Warnell Lumber, etc., 
Co., 50 So. 645, 646, 68 Fla. 318. 

87. Cook V. Nellis, 18 N.Y. 126, 127. 
'^Actions originally commenced in 

a Justices' Court” synonymous.— 
Cook V. Nellis, 18 N.Y. 126, 127. 

88. U. S. V. Weld, (CtCl.) 8 S.Ct 
1000, 1002, 127 U.S. 51, 32 L.Ed. 
62—Owings v. Norwood (Md.) 6 
Crunch (U.S.) 344, 348, 3 L.Ed. 120. 

89. Powers Mercantile Co. v. Bleth- 
en. 97 N.W. 1056, 1068, 91 Minn. 
339. 

90. Moore v. Hope Natural Gas Co., 
86 S.E. 664, 665, 76 W.Va. 649. 

91. CJalloway v. Hardison, 60 S.W. 
(2d) 165, 157, 166 Tenn. 136. 

98. Skinner v. Union Pac. Coal Co., 
(C.C.A.C 0 I 0 .) 249 P. 152, 153. 
"Income 'received’ ” equivalent.— 
Skinner v. Union Pacific Coal Co., 
(aC.A.Colo.) 249 F. 162, 153. 

9a In re Clark’s Estate, 136 A. 889, 
392, 100 Vt 217. 

94. Century D. 

95. Thomas v. Basden & Carrell, 
(Tex.Civ.App.) 4 S.W.(2d) 836, 338. 

96. U.S.—Ward & Gow v. Krinsky, 
(N.Y.) 42 S.Ct 529, 532, 259 U.S. 
503, 66 L.Ed. 1033, 28 A.L.R. 1207. 
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Ala.—^Mobile Liners v. McConnell, 126 
So. 626, 628, 220 Ala. 562—^Ex parte 
Louisville & N. R. Co.. 94 So. 289, 
292, 208 Ala. 216. 

Cal.—^Harlan v. Industrial Accident 
Commission, 228 P. 654, 666, 194 
CJaL 352—Western Pac. R. Co. v. 
Industrial Accident Commission of 
California, 224 P. 754, 756, 193 Cal. 
413—California Casualty Indemni¬ 
ty Exch. V. Industrial Accident 
Commission, 213 P. 257, 190 Cal. 
433—Judson Mfg. Co. v. Industrial 
Accident Commission, 184 P. 1, 181 
Cal. 300—Kimbol v. Industrial Ac¬ 
cident Commission, 160 P. 150, 151, 
173 Cal. 351, L.R.A.1917B 595, Ann. 
Cal.l917E 312. 

Colo.—^Ryan v. Industrial Commis¬ 
sion, 3 P.(2d) 300, 301, 89 Colo. 393 
—^Industrial Commission v. Ernest 
Irvine, Inc., 212 P. 829, 832, 72 Colo. 
673. 

Conn.—Cormican v. McMahon, 132 A. 
20, 103 Conn. 760—Corvi v. Stiles & 
Reynolds Brick Co., 130 A. 674, 675, 
103 Conn. 449—^Benditt v. Mohican 
Co., 120 A. 148, 149, 98 Conn. 544— 
McDonald v. Great Atlantic & Pa¬ 
cific Tea Co., Ill A. 65, 67, 95 Conn. 
160—^Merlino v. Connecticut Quar¬ 
ries Co., 104 A. 396, 93 Conn. 67. 

Ga.—Cooper v. Lumbermen’s Mut. 
Casualty Co., 175 S.B. 677, 680— 
Lumbermen’s Mut. Casualty Co. v. 
Cooper, (App.) 176 S.E. 106—Amer¬ 
ican Mut Liability Ins. Co. v. Her¬ 
ring, 158 S.E. 448, 449, 43 Ga.App. 
249—^Roberts v. U. S. Fidelity & 
Guaranty Co., 157 S.E. 537, 538, 42 
Ga.App. 668—Keen v. New Amster¬ 
dam Casualty Co., 129 S.B. 174, 175, 
34 Ga.App. 257. 

Idaho.—^Feuling v. Farmers’ Co-op. 
Ditch Co., 31 P.(2d) 683, 684—Dor- 
rell V. Norida Land & Timber Co„ 
27 P.(2d) 960, 962. 

Ill.—Clark V. Industrial Commission, 
191 N.E. 209, 210, 356 Ill. 641— 
Hudson Johnson Co. v. Industrial 
Commission, 190 N.E. 685, 686, 356 
Ill. 424—International Harvester 
Co. V. Industrial Commission, 187 
N.B. 916, 917, 364 Ill. 151—M. P. 
Gustafson Co. v. Industrial Com¬ 
mission, 180 N.E. 567, 569, 348 Ill. 
11—Stevens v. Industrial Commis¬ 
sion, 179 N.E. 102, 104, 346 IlL 496 
—Van Watermeullen v. Industrial 
Commission, 174 N.E. 846, 847, 343 
IIL 73—Carson Payson Co. m- 
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same transaction ”97 “arose out of . . . violation 
of law,”98 “arose under the laws of the United 
States,”99 “arose under the patent law,”i “ ‘cause of 


action arose’ in this state,”® and which the cause 
of action . . . arose.”® 

A£ISTOCBACT. A government in which a class of 


dustrial Commission, 173 N.B. 184, 
188, 340 Ill. 632—Frederick A. 

Stresenreuter, Inc., v. Industrial 
Commission, 152 N.E. 548, 322 Ill. 
187—St. Louis & O’Pallon Coal Co. 
V. Industrial Commission, 143 N.E. 
839, 840, 312 Ill. 323—Jobst v. In¬ 
dustrial Commission, 136 N.E. 493, 
494, 303 Ill. 599—Schweiss v. In¬ 
dustrial Commission, 126 N.E. 566, 
567, 292 Ill. 90—Chicago, R. I. & P. 
Ry. Co. V. Industrial Commission, 
123 N.B. 278, 280, 288 Ill. 126—In¬ 
ternational Harvester Co. of New 
Jersey v. Industrial Board of Illi¬ 
nois, 118 N.E. 711, 713, 282 Ill. 489. 
Ind.—Frazer v. McMillin & Carson, 
179 N.B. 564, 565, 566, 94 Ind.App. 
431—Capital Paper Co. v. Conner, 
144 N.B. 474, 475. 81 Ind.App. 545— 
American Coal Mining Co. v. Cren¬ 
shaw, 133 N.E. 394, 396, 77 Ind.App. 
644—^Rogers v. Rogers, 122 N.E. 
778, 779, 70 Ind.App. 669—In re 
Harraden, 118 N.E. 142. 145, 66 Ind. 
App. 298—^Northern Indiana Gas & 
Electric Co. v. Pietzvak, 118 N.E. 
132, 134, 69 Ind.App. 24. 

Iowa.—'•Yates v. Humphrey, 255 N.W. 
639, 642—^Martin v. Chase, 189 N.W. 
958, 961, 194 Iowa 407. 

Kan.—^B^irchild v. Prairie Oil & Gas 
Co., 27 P.(2d) 209, 211, 138 Kan. 
651—Gamble v. Board of Public 
Utilities of Kansas City, 19 P.(2d) 
729, 731. 137 Kan. 227—Taylor v. i 
Hogan Milling Co„ 282 P. 729, 732, 
129 Kan. 370. 66 A.L.R. 752—Chance 
V. Reliance Coal & Mining Co., 193 
P. 889, 890, 108 Kan. 121—Sedlock 

V. Carr Coal Mining & Mfg. Co., 159 
P. 9, 98 Kan. 680, L.R.A.1917B 372. 

Ky.—^Blue Diamond Coal Co. v. Size¬ 
more, 71 S.W.(2d) 11, 12, 254 Ky. 
102—^A. C. Lawrence Leather Co. v. 
Barnhill, 61 S.W.(2d) 1, 3, 249 Ky, 
437—^Hansen v. Frankfort Chair 
Co., 60 S.W.(2d) 349, 350, 249 Ky. 
194—Wilson Berger Coal- Co. v. 
Metcalf, 21 S.W.(2d) 112, 113, 231 
Ky. 93. 

La.—Sears v. Peytral, 92 So. 561, 562, 
151 La. 971—Guderian v. Sterling 
Sugar & Ry. Co., 91 So. 546, 547, 
151 La. 69—^Hall v. iEltna Life Ins. 
Co., (App.) 158 So. 668, 660. 

Me.—^Taylor's Case, 139 A. 478, 480, 
126 Me. 450. 

Mass.—^Mannering’s Case, 195 N.B. 
767, 768—^McManus Case, 193 N.B. 
732, 733, 289 Mass. 65—Crowley's 
Case, 191 N.E. 668, 672—Sullivan’s 
Case, 164 N.E. 892, 265 Mass. 463— 
McCarthy’s Case, 123 N.B. 87, 91, 
232 Mass. 557. 

Mich.—^Zuhlke v. Lee & Cady, 248 N. 

W. 613, 614, 263 Mich. 78—Beck v. 
C. & J. Commercial Driveaway, 245 
N.W. 806, 807i 260 Midh. 550—Ny- 
quist V. Iron River Creamery Co., 


245 N.W. 800, 260 Mich. 637— 
Schultz V. Chevrolet Motor Co., 239 
N.W. 894, 895, 256 Mich. 393—Bis- 
dom V. Kerbrat, 232 N.W. 408, 409, 
251 Mich. 316—Widman v. Murray 
Corporation of America, 222 N.W. 
711. 713. 245 Mich. 332—Stockley 
V. School Dist No. 1 of Portage 
Tp., 204 N.W. 715, 718, 231 Mich. 
523—^Little v. Atlas Drop Forge 
Co., 192 N.W. 619, 620, 221 Mich. 
604. 

Minn.—Olson v. Bek’s Homemade 
Sausage Co., 261 N.W. 3, 6—Margo- 
les V. Saxe, 254 N.W. 457, 458. 191 
Minn. 358—^Markoffi v. Emeralite 
Surfacing Products Co., 252 N.W. 
439, 440—Green v. Chippewa Coun¬ 
ty, 260 N.W. 679, 680, 189 Minn. 
627—^Barden v. Archer Daniels 
Midland Co., 246 N.W. 254, 255, 187 
Minn. 600—^Mudrock v. Washburn- 
Crosby Co., 246 N.W. 113, 187 Minn. 
618—^Manley v. Harvey Lumber 
Co., 221 N.W. 913, 175 Minn. 489— 
Behr v. Soth, 212 N.W. 461, 463, 
170 Minn. 278—Dunnigan v. Clinton 
Palls Nursery Co., 193 N.W. 466, 
155 Minn. 286—Korhonen v. Mis- 
sabe Ice Co., 189 N.W. 931, 932, 153 
Minn. 150—Wold v. Chevrolet Mo¬ 
tor Co., 179 N.W. 219, 147 Minn. 17 
—State V. District Court of St. 
Louis County, 164 N.W. 585, 586, 
138 Minn. 131, L.R.A.1916C 116— 
State V. District Court for St. Lou¬ 
is County, 151 N.W. 912, 129 Minn. 
176. 

Mo.—^Bolin V. Swift & Co., 73 S.W. 
(2d) 774, 777—^Newman v. Rice- 
Stix Dry Goods Co., 73 S.W.(2d) 
264, 272, 94 A.L.R. 751—Shroyer v. 
Missouri Livestock Commission Co., 
61 S.W.(2d) 713, 715, 332 Mo. 1219— 
Price V. Kansas City Public Serv¬ 
ice Co., (App.) 42 S.W.(2d) 51, 63— 
Howes V. Stark Bros. Nurseries & 
Orchards Co., 22 S.W.(2d) 839, 844, 
223 Mo.App. 793. 

Neb.—Kirkpatrick v. Chocolate Sales 
Corporation, 256 N.W. 89, 91—Good 
V. City of Omaha, 250 N.W. 61, 62, 
125 Neb. 307—^Perry v. Johnson 
Fruit Co„ 243 N.W. 655, 658, 123 
Neb. 558—^Boyce v. Burleigh, 199 
N.W. 785, 787, 112 Neb. 509. 

N.J.—^Essex County Country Club v. 
Chapman, 173 A. 591, 692, 113 N.J. 
Law 182—^Berry v. Silent Automat¬ 
ic Sales Co., 168 A. 293, 111 N.J. 
Law 382—^Fisher v. Tidewater 
Building Co., 114 A. 160, 96 N.J. 
Law 103—^Emerick v. Slavonian 
Roman Greek Catholic Union, 108 
A. 223, 93 N.J.Law 282—Tully v. 
Gibbs & Hill, 171 A. 313, 314, 12 N. 
J.Mlsc. 275—^Price v. Price, 164 A. 
823, 324, 9 N.J.Misc. 436. 

N.T.—Wickham v. Glenside Woolen 
Mills, 168 N.B. 446, 252 N.T, 11— 
Mausert v. Albany Builders' Sup- 
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ply Co.. 164 N.E. 729, 730, 250 N.T. 
21—Schlener v. American News 
Co., 206 N.Y.S. 561, 562, 210 App. 
Div. 511—Cleveland v. Rice, 204 N. 
Y.S. 423, 425, 209 App.Div. 257— 
Mason v. Scheffer, 197 N.Y.S. 22, 24, 
203 App.Div. 332—^Holtz v. Green- 
hut & Co., 162 N.Y.S. 359, 360, 175 
App.Div. 878—^Miller v. Taylor, 159 
N.Y.S. 999, 1000, 173 App.Div. 865— 
Donehue v. Hebbard, 283 N.Y.S. 259, 
260. 

N.C.—^Jones v. Planters’ Nat. Bank & 
Trust Co., 173 S.B. 695, 598, 206 N. 
C. 214—Jackson v. Dairymen’s 
Creamery, 162 S.B. 359, 360, 202 N. 
C. 196. 

Ohio.—Standard Oil Co. v. Clark, 184 
N.E. 861, 862, 44 Ohio App. 211. 
Okl.—^McKeever Drilling Co. v. Eg¬ 
bert, 40 P.(2d) 32, 34, 170 Okl. 259— 
Prairie Oil & Gas Co. v. McNellis, 
293 P. 1026, 1028, 146 Okl. 204— 
Superior Smokeless Coal & Mining 
Co. v. Hise, 213 P. 303, 304, 89 
Okl. 70. 

Or.—^Munson v. State Industrial Ac¬ 
cident Commission, 20 P.(2d) 229, 
230, 142 Or. 252. 

[ Tenn.—Kingsport Silk Mills v. Cox, 

I 33 S.W.(2d) 90, 91, 161 Tenn. 470— 
Hartford Accident & Indemnity Co. 
V. Hay, 17 S.W.(2d), 904, 905, 159 
Tenn. 202—^Patten Hotel Co. v. Mil¬ 
ner, 238 S.W. 76, 76, 145 Tenn. 632. 
Utah.—Kahn Bros, Co. v. Industrial 
Commission, 283 P. 1054, 1055, 75 
Utah 145. 

Va.—Scott County School Board v. 
Carter, 159 S.E. 115, 117, 156 Va. 
815—^Fox V. Bach, 158 S.B. 860, 
864, 156 Va. 609. 

97. Wedderien v. Wood, 217 P. 577, 
62 CaLApp. 628. 

98. Landry v. Independent Nat. Life 
Ins. Co., 135 So. 110, 111, 17 La. 
App. 10. 

99. Wilkinson v. Walker, (D.C.Tex.) 
292 F. 395, 402. 

1. American Well Works Co. v. 
Layne & Bowler Co., (Ark.) 36 S. 
Ct 585, 586, 241 U.S. 257, 60 L.Ed. 
987—^Healy v. Sea Gull Specialty 
Co., (La.) 35 S.Ct. 658, 659, 237 U. 
S. 479, 59 L.Ed. 1056. 

2. McDonald v. MacArthur Bros. Co., 
69 S.E. 832, 833, 154 N.C. 122. 

3. Tex.—^Brown Cracker & Candy Co. 
V. Jensen, (Civ.App.) 32 S.W.(2d) 
227, 232—San Jacinto Life Ins. Co. 
V. Boyd, (Civ.App.) 214 S.W. 482, 
483—^Planters’ Cotton Oil Co. v. 
Whitesboro Cotton Oil Co., (Civ. 
App.) 146 S.W. 225, 226. 

Wis.—State v. Circuit Court for Mil¬ 
waukee County, 250 N.W. 753, 754 
—State V. Circuit Court of Waus¬ 
hara County, 162 N.W. 436, 437, 165 
Wis. 387. 
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men rules supreme; a form of government whicli 
is lodged in a council composed of select members 
or nobles, without a monarch, and exclusive of the 
people;^ also a privileged class of the people; nobles 
and dignitaries; people of wealth and station.® 
ARISTO-DEMOORAOY. A form of government 
where the power is divided between the nobles, or the 
more powerful, and the people.® 

ARIZONA. One of the states of the American Un¬ 
ion.'^ 

ARKANSAS. One of the United States of America; 
being the twelfth admitted to the Union;® also, a 
river of the United States.® 

Phrases: “Arkansas No. 2,” or “Ark. No. 
and “Arkansas toothpiek.”ii 

ARLES. Earnest; used in Yorkshire in the phrase 

“arles-penny.^^12 

ARM. 

As a Noun 

-^As part of a body. Lexicographers define arm as 

4. Black T 

5. Black L.. 

6. Black L. D. 

7. Bouvier L. D. 

Historical note 

“This region was first visited by 
the Spanish in 1526, and was after¬ 
wards explored ... in 1540; noth¬ 
ing was done, however, towards set¬ 
tling the country until the year 1580, 
when a military post was established 
by the Spanish on the site of the pres¬ 
ent city of Tucson. Under the un¬ 
tiring efforts of the Jesuits, an un¬ 
broken line of settlements sprung up 
from Tucson to the Sonora line, the 
northern boundary of Mexico . . , 
but owing to the frequent attacks of 
the Indians, and the Mexican revo¬ 
lution of 1821, these settlements were 
abandoned. The first United States 
settlers were persons on their way 
to California in 1849. The United 
States acquired, by the treaty of 
Guadalupe Hidalgo, Feb. 2, 1848, a 
large extent of country from Mexico, 
including California and the adja¬ 
cent territories, and by the Gadsden 
purchase, Dec. 30. 1853, another large 
tract south of the former. Until 1853, 
the territory of New Mexico included 
Arizona and also about 12.225 acres, 
which were detached and included in 
Nevada. Arizona was organized as 
a separate territory by the act of con¬ 
gress of Feb. 24, 1863, U.S.Stat. at 
Large, 664. . . . The frame of gov¬ 
ernment was substantially the same 
as that of New Mexico, and the laws 
of New Mexico were substantially 
extended to Arizona. The Enabling 
Act for its admission to the Union 
was passed by Congress June 20, 1910. 

On August 21, 1911, the joint resolu- 


tbe limb of the human body which extends from the 
shoulder to the hand, but, commonly used in the 
sense of limb, the hand is ineluded.1® Also, anything 
formed on the t3rpe of the arm, or resembling an arm 
in shape, position, or function; any projecting part 
from a main body, trunk, axis, etc,, as an arm of the 
sea.^^ Figuratively, power; might; strength; au¬ 
thority, as the secular arm.^® 

Arm of the court A term sometimes applied to 
administrators, receivers, and other officers of the 
court.i® 

Arm of the sea. A portion of the sea projecting in¬ 
land, in which the tide ebbs and flows where the 
tide flows and reflows, and so far only as the tide 
flows and reflows.^® It does not follow, however, that 
any creek or rivulet in which the tide ebbs and flows, 
and which may be used at certain tides by small boats 
for individual convenience, is to be dignified with 
the appellation o£ an arm of the sea.^® 

Other phrases: “Accidentally break his arm,”20 


tion of Congress for Its admission 
was passed, to take effect upon Proc¬ 
lamation by the President that cer¬ 
tain conditions had been complied 
with. The Proclamation was made 
February 14, 1912. Arizona became a 
state and adopted the constitution 
proposed for it by the constitutional 
convention held in the fall of 1910.” 
—^Bouvier L. D. 

8. Bouvier L. D. 

Historical note 

“It was formed of a part of the 
Louisiana Territory, purchased of 
Prance by the United States, by trea¬ 
ty of April 30, 1803, and from that 
time until 1812 it formed part of the 
Louisiana Territory; from 1812 to 
1819 it was part of the Missouri Ter¬ 
ritory. By act of congress of March 
2, 1819, a separate territorial govern¬ 
ment was established for Arkansas. 
. . . It was admitted to the Union 
by act of congress of June, 1836, and 
the first constitution of the state was 
adopted on the 30th January, 1836.” 
—Bouvier L. D. 

9. Webster New Int. D. 

10. Willson V. Vlahos, 165 N.E. 408, 
409, 266 Mass. 370. 

A trade term in marketing strawber¬ 
ries 

It is a custom of the trade in Ar¬ 
kansas to grade strawberries as “U. 
S. No. l*s” and “Ark. No. 2's.“ “U. 
S. No. 1” means berries not under 
three-fourths inch in diameter, not 
overripe nor underripe nor under de¬ 
veloped, free from rot and mold or 
mechanical injuries, with ten per cent 
tolerance as to size and five per cent 
as to other standards, while “Ark. No. 
2“ means merchantable berries not 
up to such standard containing not 
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over eight per cent defects.—Willson 
V. Vlahos. 165 N.E. 408, 409, 266 Mass. 
370. 

11. Defined as a slang term for bow- 
ie knife, a long knife shaped like a 
dagger, but with only one edge.— 
Knox V. State, 6 S.W.(2d) 318, 319,157 
Tenn. 120. 

12. Black L. D. 

In Scotland it has the same sig¬ 
nification.—^Black L. D. 

13. Ariz.—^Ujevich v. Inspiration 
Consol. Copper Co., 33 P.(2d) 599, 
600. 

Mo.—^Rogers v. Modern Brotherhood 
of America, 111 S.W. 618, 131 Mo. 
App. 353, 356. 

14. Century D. See U. S. v. Grush, 
(C.C.Mass.) 26 F.Cas.No.15,268, 5 
Mason 290. 

15. Century D. See Carpenter v. 
United States Fidelity, etc., Co., 
101 N.W. 404, 406. 123 Wis. 209. 

16. Carpenter v. U. S. Fidelity, etc., 
Co., supra. 

17. Black L. D. See also Bay [7 C. 
J. p 1014 note 34]; Gulf [28 C.J. 
p 1321 notes 26, 27]. 

“Ocean” distinguished.—U. S. v. 
Grush, (C.C.Mass.) 26 P.Cas.No.l5,- 
268, 5 Mason 290, 298—^Hubbard v. 
Hubbard, 8 N.T. 196, 199. 

18. U. S. V. Grush, (C.C.Mass.) 26 
P.Cas.No.15,268, 5 Mason 290, quot¬ 
ing De Jure Maris, Hargrave L. 
Tracts pt 1 c 4 p 12—5 C.J. p 286 
note 94. 

19. Glover v. Powell, 10 N.J.Eq. 211, 
223. 

20. Rogers v. Modern Brotherhood of 
America, 111 S.W. 618, 619, 131 Mo. 
App. 353. 
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and “working on the arm;”2i also “sales . . . ^ot 
at arm’s length;’”22 and also “with all arms and 
branches thereof.”23 

^As weapon. In this sense, while sometimes used 
in the singular ''arm,” the plural "arms” is the more 
eommon form. When used in the singular, for the 
most part it refers rather to a particular kind of 
weapon than to an individual piece.^^ As so used 
in constitutional provisions, both federal and state, 
the word is defined and discussed in Weapons § 2 
[68 C.J. p 5 note 26-p 16 note 76]. 

Phrases: "Arms ... to aid any prisoner in his 
escape,”25 "ownership or possession of such arms,”26 
>and "right of the people to keep and bear arms.”27 

-^Arms, or Coat of Anns. Terms that signify 

insignia, ensigns of honor, such as were formerly as¬ 
sumed by soldiers of fortune, and painted on their 
shields to distinguish them; or nearly the same as 
larmorial bearings.28 

As a Verb 

To furnish or equip with weapons for ofense or 
4efense.29 


-^Armed. Furnished or equipped with weapons ol 

offense or defense.^® 

Armed neutrality. An attitude of neutrality be¬ 
tween belligerents which the neutral state is prepared 
to maintain by armed force if necessary.^i 

Armed peace. A situation in which two or more 
nations, while actually at peace with each other, are 
armed for possible or probable hostilities.32 

Armed vessel. A vessel is "armed” when she is 
fitted with a full armament for fighting purposes.^^ 

Other phrases: "Armed body of men,”24 <^armed 
foree,”36 "armed prowlers,”^® " 'armed’ with a dan¬ 
gerous weapon,”^7 "armed with a pistol,”^3 "armed 
with a pistol or any of the weapons,”29 and "band 
of brigands armed with deadly weapons also 
"armed himself.”^! 

-^Arming. Present participle of "arm.”42 

Phrases: "Arming . . . and equipping the mili- 

tia,”42 and "arming oneself.”^^ 

ARMA. Latin, arms; weapons, offensive and de¬ 
fensive; armor; arms or cognizances of families.'^® 

ARMA IN ARMATOS SVMERE JURA SINUNT.^^ 


:2l. Collins v. International Alliance 
of Theatrical Stage Employees and 
Moving Picture Mach. Operators of 
U, S. and Canada, 182 A. 37, 41, 119 
N.J.Eci. 230. 

iPractlce prevailing in moving picture 
machine operators’ union 
*' ‘Arm work,’ or ‘working on the 
:arm,’ as it is called, is where one 
member, usually a junior, performs 
the work of one of the officers as an 
operator in a moving picture theater 
in addition to his own work in anoth- 
•er theater, and that officer collects the 
salary incident to the job he nominal¬ 
ly holds, the member actually per- 
■forming the work receiving nothing 
^or it.”—Collins v. International Al¬ 
liance of Theatrical Stage Employees 
and Moving Picture Machine Opera¬ 
tors of the United States and Canada, 
182 A. 37, 41, 119 N.J.Eq. 230. 

22. Bourjois, Inc. v. McGowan, (D. 
C.N.Y.) 12 P.Supp. 787, 789. 

23. Northern Indiana Land Co. v. 
Carlin, 127 N.E. 197, 201, 189 Ind. 
324. 

'24. Century D. See Fife v. State, 
31 Ark. 455, 458, 25 Am.R. 556. 

25. Hughes v. State, 6 Ark. 131, 134. 
2S. Pierce v. State, 275 P. 393, 395, 
42 OkLCr. 272, 73 AL.R. 833. 

27. N.C.—State v. Kerner, 107 S.E. 

222, 223, 181 N.C. 574. 

Ohio.—Walter v. State of Ohio, 3 
Ohio N.P.CN.S.) 13, 15. 

2a Black L. D. 


"Arms of this territory.”-—Kirksey 
V. Bates, 7 Port (Ala.) 529, 530, 534, 
31 Am.D. 722. See Armorial Bearings 
post. 

29. Century D. See People ex rel. 
Griffin v. Hunt, 270 N.Y.S. 248, 254, 
150 Misc. 163, affirmed 196 N.E. 
598, 599, 267 N.Y. 597. 

30. Cal.—^People v. Stroff, (App.) 26 
P.(2d) 315, 316. 

N.Y.—^People ex rel. Griffin v. Hunt, 
270 N.Y.S. 248, 254, 150 Misc. 163, 
affirmed in 196 N.E. 598, 599, 267 
N.Y. 597. 

5 C.J. p 285 note 88. 

31. Black L. D. 

32. Black L. D. 

33. Black L. D. 

"Equipped for warlike purposes” dls- 
tinguished 

She may be equipped for warlike 
purposes, without being “armed.” 
By “armed” it is ordinarily meant 
that she has cannon, but if she had a 
fighting crew, muskets, pistols, pow¬ 
der, shot, cutlasses, and boarding ap¬ 
pliances, she might well be said to 
be equipped for warlike purposes, al¬ 
though not armed.—^Black L. D., cit¬ 
ing 2 Hurl. & C. 537—^Murray v. The 
Charming Betsy, (Pa.) 2 Cranch (U. 
S.) 64, 121, 2 L.Ed. 208—5 C.J. p 285 
note 88 [d]. 

34. State V. Gobi, 90 P. 259, 261, 46 
Wash. 408. 

35. Chapin v. Ferry, 28 P. 754, 756, 
3 Wash. 386, 15 L.R.A 116. 
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36. Vaughn v. State, 3 Coldw.(Tenn.) 
102, 107. 

37. State V. Lynch, 33 A 978, 979, 88 
Me. 195. 

Defined as meaning furnished or 
equipped with weapons of offense or 
defense.—^People v. Stroff, (Cal.App.) 
26 P.(2d) 315, 316—People v. Hall, 
287 P. 533, 105 Cal.App. 359. 

38. People V. Hunt, 270 N.Y.S. 248, 
252, 150 Misc. 163. 

39. People V. Caruso, 164 N.E. 106, 
107, 249 N.Y. 302. 

40. U. S. V. Beltran, 23 Philippine 
197, 202. 

41. Lahue v. State, 101 S.W. 1008, 
1010, 51 Tex.Cr. 159. 

42. Webster New Int. D. 

43. Pierce v. State, 275 P. 393, 395, 
42 OkLCr. 272, 73 A.L.R. 833. 

44. Simmons v. State, 220 S.W. 554, 
566, 87 Tex.Cr. 270. 

45. Black L. D. 

Arma dare—^to dub or make a 
knight.—Black L. D. 

Arma moluta—sharp weapons that 
cut, in contradistinction to such as 
are blunt, which only break or bruise. 
—Black L. D., citing Fleta lib 1 c 33 
par 6. 

Arma mutare—^to change arms; a 
ceremony observed in confirmation of 
a league or friendship.—Adams 
Gloss. 

Arma reversata — ^reversed arms, a 
punishment for a traitor or felon.— 
Black L. D. 

46. A maxim meaning “The laws al- 



ABMA SUNT OMNIA TELA—ABM0B7 
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ABMA SUNT OMNIA TELA, HOC EST ET FTJS- 
TES, ET LAPIDES, NON SOLXTM aLADH, 
HAST^, FRAMELaS, ID EST RHOMPH-aE^.^7 

ARMATA VIS. In the civil law, armed foree>^ 

ARMATURE. As applied to machinery nsed to 
generate electricity, a coil of wire wound on a metal 
core, mounted on a shaft, and revolved by power 
communicated from the engine through the means of 
a belt.In a particular connection, the ^^armature^^ 
or ^‘plunger,” as it is sometimes called, has been de¬ 
fined as a movable piece connected with an electro¬ 
magnet and forcibly attracted towards it.5^> 

ARMENIAN. An individual of a Caucasic race 
chiefly dwelling in Armenia.®^ It has been said 
that ethnologicaUy the Armenians have always been 
classified in the white or Caucasian race, and not in 
the yellow or Mongolian, and in a particular connec¬ 
tion it has been held that they are included in the 
phrase “free white persons.”S2 

ARMIG-ER. An armor bearer; an esquire.53 In 
its earlier meaning, a servant who carried the arms 
of a knight; a tenant by scutage; a servant or valet; 
applied,, also, to the higher servants in convents.54 

ARMISOARA. An ancient mode of punishment, 
which was to carry a saddle at the back as a token of 

subjection.55 


ARMISTICE. A cessation of hostilities during a 
state of war, having in contemplation a renewal of 
hostilities thereafter;^® an agreement between bel¬ 
ligerent forces for a temporary cessation of hostil¬ 
ities;®*^ a suspending or cessation of hostilities be¬ 
tween belligerent nations or forces for a considerable 
time.®® The term implies a suspension of hostilities,, 
but not a termination of the war.®® The word is ap¬ 
propriate only to a condition of warfare and cannot 
properly be applied to agreements between a govern¬ 
ment on the one side and rioters, brigands, or banditti 
on the other.®® 

ARMORIAL BEARING'S. In English law, a device 
depicted on the, now imaginary, shield of one of 
the nobility, of which gentry is the lowest degree.®^ 

ARMORUM APPELLATIONE, NON SOLUM SCU¬ 
TA ET GLADH ET GALEiE, SED ET FUSTES 
ET LAPIDES CONTINENTUR.®® 

ARMORY. In its strict sense, a building, where 
arms, ammunition, and instruments of war are stor¬ 
ed;®® a place where arms and instruments of war 
are kept, or deposited for safekeeping.®^ In the 
broad sense, the grounds connected with the armory 
building customarily maintained for drilling purposes 
and target practice and constituting, together with 
the building, a military establishment are included 


low us to take arms against the arm¬ 
ed."’—^Adams Gloss. 

47. A maxim meaning “Arms are 
weapons of all kinds, that is, clubs 
and stone, not alone swords, lances, 
spears [or javelins], that is, long 
missile weapons.”—^Adams Gloss. 

48. Black Ij. D. 

49. People V. Wemple, 29 N.B. 808, 
811, 129 N.T, 664—^Peo. v. Wemple, 
15 N.T.S. 711, 715, 61 Hun 53. 

Similarly expressed. — Thomson- 
Houston Electric Co. v. Western Elec¬ 
tric Co., (C.aill.) 65 P. 615, 616. 

50. Westinghouse Electric & Mfg. 
Co. V. Cutter Electric & Mfg. Co., 
(C.aPa.) 136 P. 217, 219. 

51. Webster New Int. D. 

52. In re Halladjian (C.C.Mass.) 174 
P. 834, 840. 

58. Black L. D. 

54. Black L. D. 

55. Black Ij. D. 

56. Afric v. Alaska United Gold Min¬ 
ing Co., 6 Alaska 540, 544. See also 
War § 42 [67 C.J. p 430 notes 33, 
34]. 

"Cessation of state of war” distin¬ 
guished.—^Afric y. Alaska United Gold 
Mining Co., 6 Alaska 540, 544. 

57. Bouvier, L. B., quoted in Dooley 


y. Johnson, 24 P.(2d) 540, 541, 133 
CaLApp. 459. 

58. Black D. D., citing Commercial 
Cable Co. y. Burleson, (D.C.N.Y.) 
255 F. 99, 104. 

'^Suspension of arms” or “truce” com¬ 
pared 

<1) An armistice differs from a 
mere “suspension of arms” in that the 
latter is concluded for yery brief pe¬ 
riods and for local military purposes 
only, whereas an armistice not only 
covers a longer period, but is agreed 
upon for political purposes. It is 
said to be general if it relates to the 
whole area of the war, and partial 
if it relates to only a portion of that 
area.—^Black L. D. 

(2) Partial armistices are some¬ 
times called truces, but there is no 
hard and fast distinction.—^Black 
L. D. 

59. U.S,—Oetjen y. Central Leather 
Co., 38 S.Ct. 309, 246 U.S. 297, 62 L. 
Ed. 726—Commercial Cable Co. v. 
Burleson, (B.C.N.T.) 255 P. 99, 104. 

N.J.—O’Neill V. Central Leather Co., 
94 A. 789, 790, 87 N.J.Law 652, L. 
R.A.1917A 276. 

Suspension by mutual agreement 
“An armistice suspends military 
operations by mutual agreement of 
the belligerent parties.”—Article 36 
of. the Hague Convention of 1907, 
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quoted in O’Neill v. Central Leather 
Co., 94 A. 789, 790, 87 N.J.Law 552, L. 
R.A 1917A 276. 

60. O’Neill y. Central Leather Co., 
supra. 

61. Black L. B. See also Arm ante: 
Escutcheon [21 C.J. p 896 notes 7, 
8 ]. 

The criterion of nobility is the 
bearing of arms, or armorial bear¬ 
ings, received from ancestry.—^Black 

L. B. 

62. A maxim meaning ^"Under the 
name of arms are Included, not only 
shields and swords and helmets, but 
also clubs and stones.”—^Black L. B., 
citing Coke Litt. p 162. 

Similarly expressed 

Armorum appellatio non utique tan- 
tum scuta, et gladios, et galeas sig- 
nificat, sed et fustes, et lapides—“The 
appellation of arms signifies not only 
all shields, swords and helmets, but 
also clubs and stones.”—^Adams Gloss. 

63. Grosse He Tp. v. Saunders, 247 
N.W. 912, 913, 262 Mich. 45L 

64. Century B. 

Included by term “arsenal” 

“An ^armory* comes literally with¬ 
in the definition of an arsenal, it be¬ 
ing ’a place where arms and instru¬ 
ments of war are deposited for safe¬ 
keeping.* **-—23 Op.Atty.-Gen. 443, 
445. 
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mthin the tenn,®5 in ^ paxtictQar connection, leased for an avid;ion base.®* 
the word has been held broad enough to include land Phrase: ^^Any monument gronncl or any armory 
used by military forces for military purposes other belonging to any military organizatiom”®^ 
than for the storage of arms, as, for example, land 

65, Grosse He Tp. v. Saunders, 247168. Grosse lie Tp. ▼. Saunders, su- 167. Grosse He Tp, T. SaunderSi supra 
N.W. 912. 913, 262 Mich. 451. ' pra. i 
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This Title includes the land and naval forces of the general government, militia called into its service^ 
and volunteers, as well as the regular army and navy; constitutional and statutory provisions relating there¬ 
to; organization and discipline thereof; appointment, discharge, resignation, and dismissal of officers of the 
army or navy, and their rank, rights, powers, duties, and liabilities; enlistment, conscription, and discharge 
of soldiers, sailors, marines, etc., their pay and other rights, their duties, and liabilities, and aid or relief to- 
them after discharge, and to their families, etc.; government war risk insurance on lives of persons engag¬ 
ed in the military, naval, etc., service; relation of the military forces to the civil authorities in general;, 
and offenses against military law or regulations governing the service, and courts of inquiry, courts martial^ 
and other courts administering such laws or regulations. 

Matters not In this Title, treated elsewhere In this work, see Descriptive-Word Index 

Analysis 


§ 1. Definitions—346 
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§ 94. 

95. 

96. 

97. 

98. 

99. 

100 . 
101 . 
102 . 

103. 

104. 

105. 

106. 
107. 


-Process and appearance—^p 540 

-Pleading—p 540 

-Depositions and discovery—p 541 

-Evidence—^p 542 

-Trial—p 551 

-Judgment and relief—^p 555 

— Review—^p 556 

-Costs and fees—^p 559 

-Effect on rights against third persons—^p 560 

-Offenses and penalties—^p 560 

Forts and military posts—p 561 

Vessels and navy yards—^p 562 

Medals of honor and certificates of merit—^p 562 

Battlefields and monuments—p 562 


§ 1. Definitions 

a. Army 

b. Navy 

c Marine corps 

d. Military law 

c. Military jurisdiction 

f. Soldier 

g. Marine 

a. Army 

An army Is a body of men whose business Is war. 

An army is a body of men whose business is war.^ 
It is a word of very general signification, analogous 
and equivalent to ^^military service,and may in¬ 
clude the navy.3 

b. Navy 

Navy Is the naval establishment of a nation. In¬ 
cluding yards, shops, officers, men, ships, administran 
tive officers, etc. 

The navy has been defined as the naval establish¬ 
ment of a nation, including yards, shops, officers, men, 
ships, administrative officers, etc.^ 


c. Marine Corps 

The marine corps Is a military body designed to 
perform military service chiefly in connection with the 
navy. 

The marine corps is a military body designed to* 
perform military services and, while they are not 
necessarily performed on board ship, their active 
service in time of war is chiefly in the navy, and 
accompanying or aiding naval expeditions.® It is 
regarded as an adjunct of the navy.® 

d. Military Law 

Military law is the body of statutes, rules and reg¬ 
ulations prescribed for the government of the military 
forces. 

Military law is the body of statutes, rules and reg¬ 
ulations that have been enacted or prescribed for the 
government of the army and navy and for the militia 
when called into active service.^ 

Martial law is distinguished from military law, 
in that military law applies only to persons in the 
military and naval forces, while martial law applies 
to all persons and property within the district sub¬ 
ject to it,s and further, military law is a permanent 


1. story V. Perkins, (D.C.Ga.) 243 
P. 997, affirmed Jones v. Same, 38 
S.Ct. 166, 245 U.S. 390, 62 L.Ed. 358 
^—5 C.J. p 294 note 1. 

2. Matter of Stewart, 30 N.T.Super. 
635, 636. 

3. Matter of Stewart, supra—5 C,J. 
p 294 note 3. 

4. Webster New Int. D. 

JL navy properly includes not only 
the vessels of war, their armaments, 
and equipments but also the usual 
complement of officers and crew on 
board the respective vessels.—^Bra- 
shear V. Mason, (D.C.) 6 How.(U.S.) 
92, 100, 12 L..Ed. 357—5 C.J. p 294 
note 4. 

Vessels of the navy, within the 


meaning of the Prize Act of June 30, 
1864 [13 U.S.St at U p 306 c 174], 
are all armed vessels officered and 
manned by the United States and un¬ 
der the control of the department of 
the navy.—^U. S. v. Steever, (Ct.Cl.) 
6 S,Ct. 765, 113 U.S. 747. 

5. U. S. V. Dunn, (CtCl.) 7 S.Ct 507, 
120 U.S, 249, 30 L.Ed. 667—5 C.J. 
p 294 note 5. 

6. Harllee v. United States, 61 Ct. 
Cl. 342. 

7. U. S. V. McDonald, (D.C.N.Y.) 
265 F. 754, appeal dismissed Wes- 
sels V. McDonald, 41 S.Ct 535, 256 
U.S. 705, 65 Lr.Bd. 1180—5 C.J. p 
295 note 6. 

“Military law . . • Is as clearly 

346 


defined a system of laws as are the 
statute and common laws, or the stat¬ 
ute and civil laws, prevailing in any 
State of the Union. Military law 
consists of the Articles of War enact¬ 
ed by Congress; the Regulations and 
Instructions sanctioned by the Presi¬ 
dent; the orders of commanding offi¬ 
cers; and certain usages or customs 
constituting the unwritten or common 
law of the army. These, taken to¬ 
gether, are the law military of the 
land.”—^Ex parte Bright, 1 Utah 145, 
148. 

a U.S.—U. S. V. McDonald, (D.C,N. 
Y.) 265 F. 754, appeal dismissed 
Wessels v. McDonald, 41 S.CL 535, 
256 U.S. 705. 65 L.Ed. 1180. 
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code applicable alike in peace and war, while martial 
law is only temporary, and ceases with the neces¬ 
sity which brought it into existence.^ Military law 
is a well defined branch of jurisprudence; martial 
law is not properly law at all, but, substantially, mere¬ 
ly the will of the military commander.lO Military 
law can exist at all times but martial law or rule 
cannot arise unless and until there is a suspension of 
civil power.i^ In distinguishing military law from 
martial law as above defined, it should be noted that 
martial law is itself to be distinguished from mili¬ 
tary government which is the military jurisdiction 
•exercised over the territory and inhabitants of an 
enemy's country when held by an army of occupa- 

tion.i2 

e. 3y[ilitary Jurisdiction 

Under the federal constitution there are three kinds 
of '^military Jurisdiction.” 

There are under the constitution three kinds of 
"military jurisdiction”: One to be exercised both 
in peace and war; another to be exercised in time 
of foreign war without the boundaries of the Unit¬ 
ed States, or in time of rebellion and civil war with¬ 
in states or districts occupied by rebels treated as 
belligerents; and a third to be exercised in time of 
invasion or insurrection within the limits of the 
United States, or during rebellion within the limits 
of states maintaining adhesion to the national gov¬ 


ernment, when the public danger requires its exer- 

cise.i8 

f. Soldier 

Broadly defined a soidler fs one who belongs to 
a regularly organized body of combatants, and as such 
is engaged in military service, either as an officer or 
private. 

"Soldier,” from the Latin "solidus,” is a term of 
art, fundamental to the military profession,^^ mean¬ 
ing one who belongs to a regularly organized body 
of combatants, and as such is engaged in military 
service, either as an officer or private.^® The term 
"soldiers” in its popular signification embraces both 
enlisted men and officers,^® every grade from the 
private to the highest officer,l7 including artificers, 
generals, gunners, musicians, noncommissioned of¬ 
ficers, privates, surgeons, and "other enlisted men.”^* 
It may include militia men.^^ It has been held not 
to include a field clerk.20 While ordinarily the term 
is not used to designate a person enlisted in the 
navy,2i it has been construed to include a member 
of the latter class .22 

Soldier in the military service is one belonging 
to the soldiers, militia, or army of the nation or 
state.23 

g. Marine 

Marine is a soldier who serves on board a ship and 
fights In naval engagements. 


Mich.—^Bishop v. Vandercook, 200 N. 

W. 278, 228 Mich. 299. 

40 C.J. p 663 notes 11-13. 

9. Ex p. Bright, 1 Utah 145—5 C.J. 
p 295 note 7—40 C.J. p 663 note 14. 
‘‘There is a recognized distinction 

between the military and martial law. 
Military is distinct from martial law, 
in that it applies only to persons in 
the military or naval service of the 
government; whereas martial law, 
when once established, applies alike 
to citizens and soldiers. . . . Mar¬ 
tial law is the will of the command¬ 
ing officer of an armed force or of 
a geographical military department, 
which, in time of war, may be ex¬ 
pressed within the limits of his par¬ 
ticular military jurisdiction, and this 
such as necessity demands and pru¬ 
dence dictates. It may be enlarged or 
restrained by his military chief or 
supreme executive, while military law 
is the rules and regulations made by 
legislative power of the state for 
the government of its land and naval 
forces.”—^U. S. v. McDonald, (D.C.N. 
Y.) 265 F. 754, 761. 

10. U.S.—In re Egan, (C.C.N.T.) % 
P.Cas.No.4.303, 6 Blatchf. 319. 

Ill.—^Johnson v. Jones, i4t Ill. 142, 92 
Am.D. 159. 

5 C.J. p 295 note 8-^0 aj. p 663 notes 
15, 16* t ^ 


11. Bishop V. Vandercook, 200 N.W. 
278, 228 Mich. 299. 

12. Magoon The Law of Civil Gov¬ 
ernment under Military Occupation 
p 12—5 C.J. p 295 note 9. 

13. Ex parte Jochen, (D.C.Tex.) 257 
F. 200, quoted in Ex p. Milligan, 4 
Wall.(U.S.) 141, 18 L.Ed. 281, 302 
—5 C.J. p 296 note 10. See also 
infra § 2. 

14. Stephens v. Civil Service Com¬ 
mission of New Jersey, 127 A. 808, 
812, 101 N.XLaw 192. 

“Solidus” was “a coin used in the 
payment of those who had been hired 
to fight, i. e., mercenaries.”—Stephens 
v. Civil Service Commission of New 
Jersey, 127 A. 808, 812, 101 N.J.Law 
192, citing Beaver D. Ph. p 748. 

15. Vaughn v. State, 3 Coldw. 
(Tenn.) 102, 107. 

16. Kirkman v. McClaughry, (Fan.) 
160 F. 436, 440, 90 C.C.A. 86, affirm¬ 
ing (C.C.) 152 F. 255, 261. 

17. Ex parte Thompson, 4 Bradf. 

I Surr.CN.T.) 154, 159. 

la U.S.—Hartigan v. U. S., (CtCL) 
25 S.Ct 204, 206, 196 U.S. 169, 49 
L.Ed. 434. 

N.J.—Stephens v. Civil Service Com¬ 
mission of New Jersey, 127 A. 808, 
811, 101 N.J.Iiaw 192. 


N.T.—^Ex p, Thompson, 4 Bradf,Surr. 
154, 159. 

19. Horton v. Deed, 5 E. & B. 595, 593, 
85 E.C.L. 595. 

2a Stephens v. Civil Service Com¬ 
mission of New Jersey, 127 A. 808, 
809, 101 N.J.Law 192. 

2L Schroeder v. Amalgamated Ass‘n 
of Street & Electric By. Employees 
of America, 95 So. 389, 390, 153 La. 
27. 

22. Macon v. Samples, 145 S.E. 57. 
61, 167 Ga. 150 

In view of the evident purpose of 
this act [exempting disabled soldiers 
from a license tax] we think that by 
I the term “soldiers” the legislature 
intended to include all who served as 
members of the forces engaged in the 
war, and that it includes enlisted men 
in the navy who served as gunners, 
as well as soldiers in the narrower 
sense of the term.—^Hartigan v. U. 
S., (CtCl.) 25 S.Ct. 204, 206, 196 U. 
S. 169, 49 L.Ed. 434—^Macon v. Sam¬ 
ples, 145 S.E. 67, 61, 167 Ga. 150. 

23. Abrahams v. Bartlet, 18 Iowa 
513, 514. 

Xt moans one in the military depart¬ 
ment rather than in the naval serv¬ 
ice.—^Abrahams v. Bartlet, 18 Iowa 
.513, 514. 
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A marine is a soldier •who serves on board a ship, 
and fights in naval engagements.^^ The term has 
also been used to designate the whole economy of 
naval affairs.^® 

§ 2. Sources and Authority of Military La's? 

Military law has for its sources the constitution, 
the various statutory provisions relating to the mili¬ 
tary forces, the regulations of the respective branches 
of the service, general and special orders issued by the 
proper authorities, and the customs and usages of the 
service and of war. 

American military law is derived primarily from 
the constitution, and comprises, besides the provisions 
of the constitution on the subject, the various stat¬ 
utory provisions relating* to the army, including the 
articles of war the army and navy regulations, the 
various general and special orders issued by the mili¬ 
tary authorities, and the usages and customs of the 
service and of war .26 

Constitutional provisions. Although military as 
well as civil law was administered in the United 
States prior to the constitution, that instrument is 
the source of modern American military law. The 
constitution provides for military as well as for civil 
government, and there is no law for the govern¬ 
ment of the citizens, the armies, or the navy of the 
United States, within American jurisdiction, that is 
not contained in or derived from the constitution.27 
The power conferred on congress by article 1, section 
8 of the constitution is without any connection with 
the judicial power of the United States defined in ar¬ 
ticle 3.28 

Statutory provisions. Various provisions relating 
to the organization, government, and discipline of 
the army and navy are found in the United States 
Revised Statutes and subsequent acts of congress. 

Army and navy regulations. Army regulations are 


rules for the government of the army published and 
proclaimed by express authority of congress or by the 
president as commander-in-chief of the army or as 
chief executive, the president in such case generally 
acting through the secretary of war and it is not 
necessary for the secretary of war in promulgating 
such rules or orders to state that they emanate from 
the president, for the presumption is that the secre¬ 
tary is acting with the president's approbation and 
under his direction.80 Naval regulations are regula¬ 
tions for the government of the navy corresponding 
with the army regulations; they are authorized by 
statute, and, when issued by the secretary of the navy, 
are presumed to have been issued with the approval 
of the president, although they do not bear his sig- 
nature.8i 

The army and navy regulations are not, properly 
speaking, laws, but when consistent with existing 
statutory enactments they have the force of law and 
are binding on all concerned.82 Such regulations 
have the force of law with respect to the person 
or subject matter over which the secretary has of¬ 
ficial control.83 Such regulations, however, to have 
the force of law, must conform to the law,8^ and 
must be uniform, and applicable to allfpersons in the 
service under the same circumstances ;85 but these 
regulations must not be of a legislative nature.88 
Such regulations are subject to modification by the 
same authority that promulgated them.87 A statu¬ 
tory provision that naval regulations may be altered 
only with the approval of the president implies an 
actual as distinguished from an implied approval.88 
The army and navy regulations apply only to and 
are binding only upon persons in the military or naval 
service respectively.8 9 

General and special orders. The general and spe¬ 
cial orders issued by the president as commander 


24. Webster D., quoted in Doughten 
V. Vandever, 5 Del.Ch. 51, 73. 
^'Marines” is a term applied to a 

body of troops trained to do military- 
service on board ships.—The Rita, (D. 
C.S.C.) 89 F. 673, 767. 

25. Dou^hten v. Vandever, 5 Del. 
Ch. 51. 

26. State V. Dixon, 213 P. 227, 66 
Mont 76—5 CJ. p 296 note 11. 

Zncideutal sources 

The decisions of the courts and of 
the president, the secretary of war 
and the commanding general, and the 
opinions of the attorney-general and 
judge-advocate-general are also valu- 
sible sources of our military law.— 
Davis Treatise on Military L. p 6. 

*7. Ex p. Milligan, (Ind.) 4 Wall. 

(U.S.) 2, 18 L.Ed. 281. 1 

la U. S. V. McDonald, .(D.C.N.T.) j 


f 265 F. 754, appeal dismissed Wes- 
sels V. McDonald, 41 S.Ct. 535, 256 
U.S. 705, 65 D.Bd. 1180. 

29. In re Brodie, 128 F. 665, 63 C. 
C.A, 419—5 C.J. p 296 note 14. 

30. In re Brodie, supra—5 C.J. p 
296 note 15. 

31. Adams v. U. S., 42 CtCl. 191— 
5 C.J, p 296 note 16. 

32. Phillips V. U. S. Grain Corpora¬ 
tion, (C,aA.N,T.) 279 F. 244, re¬ 
versed on other grounds U. S. Grain 
Corporation v. Phillips, 43 S.Ct. 283, 
261 U.S. 106, 67 L.Ed. 562. 

33. Swaim v. U. S., (CtCl.) 17 S.Ct. 
448, 166 U.S. 553, 41 L.Ed. 823—5 
C.J. p 296 note 18. 

34. Illinois Cent. R. Co. v. U. S., 
62 CtCl. 63—5 C.J. p 297 note 19. 
Where there is lack of harmony in 

348 


the statutes and navy regulations, 

and the language of the statute is 
plain and unambiguous, the court will 
not go beyond the words of the stat¬ 
ute for its construction.—Frucht v. 
United States, 49 CtCl. 570. 

35. U. S. V. Ripley, (La.) 7 Pet(U. 
S.) 18, 8 L.Ed. 593. 

36. 10 Op.Atty.-Gen. 413, 6 Op.Atty.- 
Gen. 10—5 C.J. p 297 note 21. 

37. In re Brodie, 128 F. 665, 63 C. 
C.A. 419—5 C.J. p 297 note 1 ^ 2 . 

38. Phillips V. U. S. Grain Corpora¬ 
tion, <C.aA.N.T.) 279 P. 244, re¬ 
versed on other grounds U. S. Grain 
Corporation v. Phillips, 43 S.Ct. 283, 
261 U.S. 106, 67 L,Ed, 552. 

39. In re Ferrens, (D.C.N.T.) 8 P. 
Cas.No.4,746, 3 Ben. 442—^16 Op. 
Atty.-Gen. 494. 
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department, or army headquarters, although usually 
of a temporary character, constitute a part of the 
written military law, and when not in conflict with 
statutory law or with regulations or orders issued 
by a superior, they are obligatory on all concerned.'*® 

Customs and usages of service and of war. Be¬ 
sides the 'written law already considered, military law 
consists also of the usages and customs of the par¬ 
ticular service or of war generally. Such usages 
and customs must not be repugnant to the written 
military law, but when not in contravention thereof 
they are binding on all concerned according to the 
general law of usages and customs, and have been 
called the “customary military Iaw.”<l 

§ 3. Relation of Military to Civil Authority 

The military power is subordinate to the civil pow¬ 
er, except in time of war or public danger. 

The military power in the United States is subordi¬ 
nate to the civil power, except in times of war or 
public danger, when the ci'vil power is temporarily 
suspended.** However, the actions of proper officers 
in the military forces done in some administrative 
proceeding and not in conflict with any statute -will 
not be reviewed by the civil courts.*® It is unusual 
for a military commander to exercise the right to 
erect courts, and nothing will be presumed in favor of 
tribunals so established.** 

§ 4. Power of Congress to Establish, Main¬ 
tain, and Control 

The constitution of the United States gives con- 
gress the power to raise and support armies and make 

40. Winthrop Military Law (2d ed) 
pp 38-41—5 C.J. p 297 note 24. 

41. Martin v. Mott. (N.Y.) 12 Wheat. 

(U.S.) 19, IS L.Ed. 537—5 C.J. p 297 
note 25. 

40. Dow V. Johnson. (Me.) 100 U.S. 

158, 25 L.Ed. 632—5 C.J. p 297 note 
26. 

4a Palmer v. U. S., 72 CtCl. 401. 

44. Snell v. Faussatt, (C.C.Pa.) 22 
P.Cas.No.13,138, 1 Wash.C.C. 271. 

45. Rielly»s Case. 2 Abb.Pr.N.S.(N. 

T.) 334. 

4a In re Bogart, (C.C.Cal.) 3 F.Cas. 

No.1,596. 2 Sawy. 396. 

47. Arver v. U. S., (Minn.) 38 S.Ct 

159, 245 U.S. 366, 62 L.Ed. 349, Ann. 

Cas.l918B 856, L.R.A.1918C 361. 

4a Tarble’s C^se, (Wis.) 13 Wall. 

(U.S.) 397. 20 L.Bd. 597—Story v. 

Perkins, (D.C.Oe.) 243 F. 997, af¬ 
firmed Jones V. Perkins, 38 S.Ct 166, 

245 U.S. 390, 62 L.Ed. 353. 


§4 

rules and regulations for the government of the land 
and naval forces. 

By article 1 section 8 of the constitution of the 
United States, congress is specifically authorized to 
raise and support armies, subject to the limitation 
that no appropriation of money to that use shall be 
for a longer term than two years, to provide and 
maintain a navy, and to make rules for the govern¬ 
ment of both forces,^5 and this power has not been 
affected by the amendments to the constitution.*^® 
This power is separate from the power of congress 
respecting the militia, conferred by the same article 
of the constitution, and the army power embraces 
complete authority, although the occasion for its 
exercise may be lessened by the militia provisions, 
while the area over which the militia clause operates 
may be narrowed by the exercise of the army pow- 
er.-^^ This power is plenary,48 and congress may, in 
the exercise of it, use the army beyond the seas,4® 
and the common law right to '"remain within the 
realm” cannot prevail against an explicit provision 
of an act of congress so as to relieve a citizen from 
military service beyond the borders of the United 
States.50 In its exercise of this power congress may 
make rules and regulations for the protection of the 
health and welfare of those composing the armies 
raised by it^^ Such power, however, does not in¬ 
clude the power to regulate, for example, the drill¬ 
ing of oil wells on private property within the states 
under the guise of conserving natural resources es¬ 
sential to the national defense.®^ 

The states have authority to train their citizens 
for military duty in the state militia or in the United 
States Army and to avail themselves of the assist¬ 
ance of officers and equipment offered by the Unit¬ 
ed States.53 

sa story v. Perkins, (D.C.Ga.) 243 
F. 997, affirmed Jones v. Perkins, 
38 S.Ct. 166. 245 U.S. 390, 62 L. 
Ed. 358. 

51. McKinley v. U. S., (Ga.) 39 S. 

Ct. 324, 249 U.S. 397, 63 L.Ed. 668. 
521 U. S. V. Eason Oil Co., (D.C.Okl.) 

8 P.Supp. 365. 

53, Hamilton r. Regents of Universi¬ 
ty of California. (Cal.) 55 S.Ct 197. 
293 U.S. 245, affirming 28 P.(2d) 
855, 219 Cal. 663. 

State is tke sole Judge of tke means 
to be employed and amount of mili¬ 
tary training to be exacted of its cit¬ 
izens, so long as it keeps within re¬ 
tained powers and does nothing in¬ 
consistent with exertion of national 
government and transgresses no right 
of a citizen safeguarded by federal 
constitution.—Hamilton v. Regents of 
University of Clalifornia, (Cal.) 55 S. 
Ct. 197, 293 U.S. 245, affirming 23 P. 
(2d) 355, 219 Cal. 663. 


“Among the powers assigned to the 
National government is the power ‘to 
raise and support armies,* and the 
power ‘to provide for the government 
and regulation of the land and naval 
forces.* The execution of these pow¬ 
ers falls within the line of its duties i 
and its control over the subject is 
plenary and exclusive. It can deter¬ 
mine, without question from any 
State authority, how the armies shall 
be raised, whether by voluntary en¬ 
listment or forced draft, the age at 
which the soldier shall be received, 
and the period for which he shall be 
taken, the compensation he shall be 
allowed, and the service to which he 
shall be assigned.**—^Tarbl6*s Case, 
(Wis.) 13 WaU.(U,S.) 897, 408, 20 L. 
Ed. 597. 

49. Story v. Perkins, (D.C.Ga.) 243 
F. 997, affirmed Jones v. Perkins, 
38 S.Ct 166, 245 U.S. 390, 62 L.Ed. 
353. 
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§ 5. Obligation to Render Service 

The obligation to render military service when call- 
•d upon to do so rests on every citizen of a coun¬ 
try, and on every alien having declared his intention to 
become a citizen. 

Every citizen of a country and alien who has de¬ 
clared his intention to become a citizen, capable of 
bearing arms and supporting the fatigues of war, is 
bound to render military service to his country when 
called upon to do so.^^ The very conception of a just 
government and its duty to the citizen includes the 
reciprocal obligation of the citizen to render mili¬ 
tary service in time of need.55 Whether any citizen 
shall be exempt from serving in the armed forces 
of the nation in time of war is dependent on the 
will of congress and not on the scruples of the indi¬ 
vidual, except as congress provides.®® 

§ 6. Composition of Army and Navy 

The army and navy compose the military force of 
the government. 

The army and navy constitute the military force 
of the government, and their duties are to cooperate; 
and for this purpose they are a unit under the au¬ 
thority of one commander in chief but over each 
a secretary is appointed to manage and administer 
its affairs.®® Under the act of June IS, 1933 [48 U. 
S.St at L. p 153; 10 U.S.C.A. § 2] the army of the 
United States consists of the regular army, the na¬ 
tional guard of the United States, the national guard 
while in the service of the United States, the officers' 
reserve corps, the organized reserves, and the enlist¬ 
ed reserve corps. The national guard of the United 
States (Act June IS, 1933 c 87 § 9 [48 U.S.St. at 
L. p 157, 32 U.S.CA. § 46]) is a reserve component 
of the army of the United States, composed of all 
federally recognized units, organizations and persons 


duly appointed and commissioned in the active and 
inactive national guard of the several states, terri¬ 
tories, and the District of Columbia who have taken 
the prescribed oaths of office and have been duly 
appointed to this component by the president, and of 
those officers and warrant officers appointed as pre¬ 
scribed by the statutes, and of those persons duly 
enlisted in the national guard of the United States 
and of the several states, territories, and the District 
of Columbia who have taken the prescribed oath of 
enlistment. This changes the previous composition 
in that it makes the national guard a part of the 
army, while under the previous enactments it was a 
part thereof only while in the service of the United 
States, and at other times it was merely a state organ¬ 
ization.®® 

§ 7. — Regular Army 

The regular army is the permanent military estab¬ 
lishment of the United States, and is composed of such 
branches and departments as the statutes providing for 
its crganization specify. 

Under Act April 22, 1898 c 187 § 3, [30 U.S.St. 
at L. p 361; 10 U,S.C.A. § 3] the regular army is the 
permanent military establishment of the United 
States, maintained both in peace and war accord¬ 
ing to law, and under the present statute (Jtme 4, 
1920 c 227 subc I § 2 [41 U.S.St. at L. p 759]; June 
15, 1933 c 87 § 16 [48 U.S.St. at L. p 159; 10 U.S. 
C.A. § 4]) is composed of the infantry,®® the caval- 
ry,®i the field artillery,®® the coast artillery corps,®® 
the air corps,®^ the corps of engineers,®® and the sig¬ 
nal corps,®® constituting the combatant arms, or the 
line of the army; also the general staff corps,®*^ the 
adjutant general's department,®® the inspector gen¬ 
eral's department,®® the judge-advocate-general's de¬ 
partment,*^® the quartermaster's corps,the finance 


54. lianahan v. Birgre, 30 Conn, 438. 

55> Arver v. U. S., (Minn.) 38 S.Ct. 
169, 245 U.S. 366, 62 L.Ed. 349, Ann. 
Cas.l918B 856, L.R.A.1918C 361. 

5©. U. S. V. Macintosh, 51 S.Ct. 570, 
283 U.S. 605, 75 L.Ed. 1302, revers¬ 
ing (C.C.A.Conn.) 42 F.(2d) 845, 
certiorari granted 61 S.Ct. 90, 282 
U.S. 832, 75 L.Ed. 740. 

conscientious objector is re¬ 
lieved from the obligation to bear 
arms in obedience to no constitution¬ 
al provision, express or implied; but 
because, and only because, it has ac¬ 
corded with the policy of Congress 
thus to relieve him.*’—^U. S. v. Macin¬ 
tosh, 61 S.Ct. 670, 283 U.S. 605, 75 L. 
Ed, 1302, reversing (C.C.A.Conn.) 42 
F.(2d) 845, certiorari granted 51 S.Ct 
^0, 282 U.S. 832, 75 L.Ed. 740. 

57. Stocker v. U. S., 39 CtCl. 300. 


58. U. S. V. Dunn, (Ct.Cl.) 7 S.Ct 
507, 120 U.S. 249, 30 L.Bd. 667. 

59. State V. Johnson, 202 N.W. 191, 
186 Wis. 1. 

eo. Provisions relating to infantry 
see 10 U.S.CA. §§ 281-283. 
ea. Provisions relating to cavalry 
see 10 U.S.CA. S§ 261-253. 

60. Provisions relating to field ar¬ 
tillery see 10 U.S.CA. §§ 261, 262. 

63. Provisions relating to coast ar¬ 
tillery corps see 10 U.S.C,A. §§ 271- 
276. 

64. Provisions relating to air corps 
see 10 U.S.CA §§ 291-310. 

65. Provisions relating to corps of 
engineers see 10 U.S.C.A §§ 181-187. 

66. Provisions relating to signal 
corps see 10 U.S.CA. §§ 211-213—5 C. 
J. p 304 note 47% [a]. 
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67. Provisions relating to general 
staff corps see 10 U.S.C.A §§ 21-38. 
66. Provisions relating to adjutant 
general’s department see 10 U.S.C.A. 
§§ 41, 42. 

69. Provisions relating to inspector 
general’s department see 10 U.S.C.A 
§§ 51, 52. 

70. Provisions relating to judge-ad- 
vocate-general’s department see 10 U. 
S.CA §§ 61-64. 

71. Provisions relating to auarter- 
master’s corps see 10 U.S.C.A §§ 71- 
77. 

roxmev g.uartezznastetr’s, subsist, 
euce, and pay departments were con¬ 
solidated into the quartermaster corps 
by statute in 1912.—^Act Aug. 24, 1912 
[37 U.S.St.at L. p 691 c 391 $ 3]. 

Former quartermaster’s depart- 
meait see 5 C.J. p 304 notes 48—52. 
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department,72 the medical department,73 the ord¬ 
nance department,74 the chemical warfare service,75 
the chaplains,75 the Indian scouts,77 the officers of 
the bureau of insular affairs, the officers and enlist¬ 
ed men under the jurisdiction of the national guard 
bureau, the professors and cadets of the military 
academy, the present military store keeper, detached 
officers and enlisted men, unassigned recruits, officers 
and enlisted men of the retired list, and such other 
officers and enlisted men as are now or may here¬ 
after be provided for. 

In times of war the military forces are raised 
to the requisite strength by voluntary enlistment, or, 
when necessary, by conscription (infra § 21), and 
volunteers and drafted men so enrolled, constitute a 
part of the army.73 

§ 8. —• Militia Called into Service 

The mMitia of the several states may be called, In 
whole or In part, Into the service of the United States, 
and when so called becomes a part of its armed force. 

Congress is empowered by article 1 § 8 clause 
IS of the constitution to provide for calling forth 
the militia to execute the laws of the Union, sup¬ 
press insurrections, and repel invasions, and to pro¬ 
vide for organizing, arming, and disciplining them, 
and for governing such part of them as may be 
employed in the service of the United States ;73 
and when the militia is so called forth and as¬ 
sembled it comes under the control of and into 


the service of the United States.^o While this 
provision enumerates the purposes for which the 
militia may be called out, this enumeration does not 
limit its use of the national army nor prevent calling 
to the army a member of the national guard.5i Sev¬ 
eral acts have been passed in pursuance of this au¬ 
thority; the president has been given exclusive au¬ 
thority to call forth the militia to repel invasion or 
suppress rebellion ;32 and the question whether an 
exigency has arisen requiring this step is for his- 
exclusive determination,53 but he may vest in a sub¬ 
ordinate the power of summoning them.^^ The 
National Defense Act of June 3, 1916, by providing 
for a more extended term of enlistment and for al¬ 
legiance to the United States and the state, and for 
obedience to the president of the United States and 
the governor of the state, in order that members 
of the organized militia be recognized as members 
of the national guard, does not affect the calling out 
of members of a state militia for proper purposes 
where they have taken oath to support the federal- 
constitution but have not elected to enlist under the 
provisions of the National Defense Act.35 While, 
under the terms of the National Defense Act, mem¬ 
bers of the national guard, when drafted into the 
military service of the United States stand discharg¬ 
ed from the militia, they have been, nevertheless, 
regarded as a part of the national guard of the par¬ 
ticular state, even while in the service of the United 
States,53 and it has been recognized that a state has 


72. Provisions relating- to finance 
department see 10 U.S.CA. §§ 171- 
176. 

Former pay department see 5 C. J. p 
305 notes 53-55. 

73i Provisions relating to medical 
department see 10 tJ.S.C.A. §§ 81-164. 
T4b Provisions relating to ordnance 
department see 10 U.S.C.A. S§ 191^ 
197. 

75. Provisions relating to chemical 
warfare service see 10 U.S.C.A S§ 
221-223. 

7G. Provisions as to chaplains see 10 
U.S.C.A §§ 231-239. 

77. Philippine scouts are a part of 
the regular army, existing under the 
same act (Act Febr. 2, 1901 [31 St.at 
li. p 7483) which made the Indian 
scouts a part of the regular army.— 
Atkinson v. Stewart, 23 Philippine 
405. 

Provisions relating to Philippine 
scouts see 10 U.S.C.A §§ 821-335. 

7S. Ind.—Wantlan v. White, 19 Ind. 
470. 

Pa.—Kneedler v. Lane, 45 Pa. 238. 

5 C.J. P 307 notes 92, 93. 

79. Alabama Great Southern R. Co. 
V. United States. 49 CtCl. 562—5 C. 
X p 307 note 95. 


80. Alabama Great Southern H, Co, 

V. United States, supra. 

''There is a sound distinction be¬ 
tween the calling forth of the militia 
and their being in ‘actual service^ or 
employment of the United States, 
contemplated both in the Constitution 
and acts of Congress. The Consti¬ 
tution . . . enables Congress to 
provide for the government of such 
part of the militia as may be employ¬ 
ed in the service of the United States, 
and makes the President commander 
in chief of the militia when called 
into the actual service of the United 
States. If the former clause included 
the authority in Congress to call 
forth the militia, as being, in virtue 
of the call of the President, in actual 
service, there would certainly be no 
necessity for the distinct clause au¬ 
thorizing it to provide for the calling 
forth of the militia; and the Presi¬ 
dent would be commander in chief, 
not merely of the militia in actual 
service, but of the militia ordered in¬ 
to service. . . . The terms 'call 
forth' and ‘employed in the service’ 
cannot, in any appropriate sense, be 
said to be synonymous,"—^Houston v. 
Moore, (Pa.) 5 Wheat. (U.S.) 1, 61, 5 
L.Ed. 19. 


81. Story v, Perkins, (D.C.Ga.) 248 
P, 997, affirmed Jones v. Perkins, 
38 S.Ct 166, 245 U.S. 390, 62 L.Ed. 
358. 

82L Alabama Great Southern K. Co. 
V. United States, 49 Ct.Cl. 552—5 
C.J. P 307 note 96. 

83. Martin v. Mott, (N.T.) 12 Wheat. 
(U.S.) 19, S L.Ed. 537—5 C.J. p 307 
note 97. 

84. Johnson v. Duncan, 3 Mart. (La. > 
530, 6 Am.D. 675. 

85. Sweetser v. Lowell, (Mass.) 236 
F. 169, 149 C.C.A. 359—Sweetser v. 
Emerson, (Mass.) 236 F. 161, 149 
aaA. 351, Ann.Cas.l917B 244, 

86. N.Y.—People v. Campbell, 40 N*. 
T. 133. 

S.D.—State v. Handlin, 162 N.W. 379, 
38 S.D. 550. 

Members of tlie national guard who 
were inducted into the students* army 
training corps were discharged from 
the state militia and the national 
guard,—Dig Op. Judge-Advocate-Gen. 
(Febr., 1919) p 82. 

Officer of national guard on his in¬ 
duction into the federal army ceases 
to be a member of the militia.— 
Fekete v. East St. Louis, 145 K.E. 692,. 
315 Ill. 58. 
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the right to restore to its place as a unit of the or¬ 
ganized state militia a body of the national guard 
which has enlisted as a unit in the service of the 

United States.^^ 

The expenses of the militia when called into the 
service of the United States are properly payable 
by the federal government, and a state which con¬ 
sents to advance any portion of these expenses is 
under no legal or moral obligation to pay more;^^ 
but the military services rendered by such militia, 
before payment can be made by the United States, 
must be military service rendered in concert with 
the troops of the federal government and under 
the authority of the United States,®^ 

National guard units under instruction. The sec¬ 
retary of war may provide for participation by the 
national guard in encampments, maneuvers, and field 
instructions of any part of the regular army, on re¬ 
quest of the governor of the state concemed.90 Na¬ 
tional guard units while traveling to and from camps 
of instruction are not in federal service,^! and in 
view of the statutory provision (June 3, 1916, c 134 
§ 95 [39 St. at L. p 207]) that the regular commander 
of a post shall remain in command during joint ex¬ 
ercises of the national guard and the regular army 
without regard to the rank of the commanding or 
other officer of the national guard there is an im¬ 
plied distinction between troops of the United States 
stationed at a post and militia ^‘temporarily encamp¬ 
ed*^ there for instruction.^^ 

§ 9. — Regular Navy 

The regular navy fs composed of the various officers 
and seamen provided for by pertinent statutory enact¬ 
ments. 

The personnel of the navy is divided generally into 
commissioned officers, warrant officers, petty officers, 
and seamen of various grades and denominations.^^ 
Under section 1410 of the Revised Statutes officers 
not holding commissions or warrants, or who are not 


entitled to them, except such as are temporarily ap¬ 
pointed to the duties of a commissioned or warrant 
officer, and except secretaries and clerks, are petty 
officers but are generally spoken of as officers.^^ 

§ 10. —• Marine Corps 

The marine corps being a body of troops enlisted 
for service with the navy, it is subject to laws and 
regulations governing the navy except when detached, 
as It may be, for service with the army, when the rules 
and articles of war of the latter control. 

Under section 1621 of the Revised Statutes (34 
U.S.C.A. § 715) the marine corps is subject to the 
laws and regulations established for the government 
of the navy, except when detached for service with 
the army by order of the president, in which case 
it is subject to the rules and articles of war pre¬ 
scribed for the government of the army. The marine 
corps thus occupies a sort of intermediate position 
between the army and navy proper, but except when 
detached for service with the army, in which case 
it belongs to that organization, it constitutes a part 
of the navy.^5 There is no provision in the law 
for the formation of the marine corps into regiments 
or battalions, or the assignment of its officers to any 
particular command.^® 

§ 11. Military and Naval Academies and Ca¬ 
dets 

a. In general 

b. Term of office and discharge 
a. In General 

Professors and cadets of the military and naval 
academies are part of the army and navy of the United 
States. 

The professors and the corps of cadets of the Unit¬ 
ed States military academy at West Point are by 
the act of February 2, 1901, and subsequent acts, 
declared to be a part of the army of the United 
States and the professors and cadets of the naval 


87. In re National Guard, 46 A. 105, 
71 Vt. 493—40 aj. p 670 note 63. 

88. Commonwealth v. Pierce, 4 
Rand. (26 Va.) 432—5 C.J. p 807 
note 4. 

Discretion of ezecative 
Where payment of expenses of mi¬ 
litia in time of war is left hy the law 
to the discretion of the executive, a 
party cannot claim, as a matter of 
legal right, more than the executive 
in his discretion may choose to allow. 
—Commonwealth v. Pierce, 4 Rand. 
(25 Va.) 432. 

Rhode Island statute construed to 
authorize payment of one dollar and 
fifty cents a day for ten days* s-ervice 
or less, and the regular army payj 
thereafter, to militia called by gov-| 


ernor to aid United States to raise 
volunteer army in War with Spain.— 
State of Rhode Island v. U. S., 65 Ct 
Cl. 690. 

89. See Act Fehr. 28, 1795 [1 U.S.St. 
at Lr. p 424 c 36]—Act April 20, 1818 
[3 U.S.St. at L.. p 444 c 84]—Act 
March 19, 1836 [5 U.S.St. at li. p 7 
c 44]—Act July 29, 1861 [12 U.S.St. 
at L. p 281 c 25]—Act July 17, 1862 
[12 U.S.St at Ii. p 697 c 201]—Act 
June 21, 1866 [14 U.S.St at Is, p 68 
c 128]. 

9a Alabama Great Southern R. Co, 
V. United States, 49 CtCl. 522. 

81. IlUnois Cent R. Co. v. U. S., 60 
CtCl. 499—Oregon-Washington R. 
& Nav. Co. V. U. S., 60 CtCL 458. 
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92. Alabama Great Southern R. Co. 
V. United States, 49 CtCl. 552. 

93. U. S. V. Fuller, (CtCl.) 16 S Ct 
386, 160 U.S. 593, 40 L.Ed. 549— 
Muse V. U. S., 19 CtCl. 441. 

94. Muse V. U. S., 19 CtCl. 441—5 
C.J. p 307 note 9, 

95. Wilkes v. Dinsman, (D.C.) 7 

How.(U.S.) 89, 12 L.Ed. 618—5 C.J. 
p 308 note 12. 

9a Berryman v. U. S., 43 CtCl. 397 
—5 C.J. p 308 note 13. 

97. U. S. V. Watson, (CtCl.) 9 S.Ct 
430, 130 U.S. 80, 32 L.Ed. 852—U. S. 
v. Morton, (CtCl.) 5 S.Ct 1, 112 U. 
S. 1, 28 li.Ed. 618—5 C.J. p 308 note 

li. 
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academy at Annapolis are under the jurisdiction of 
the secretary of the navy and constitute a part of the 
navy;** but neither professors** nor cadets^ are of¬ 
ficers within the military acceptation of that term. 

b. Term of Office and Discharge 

The term of service of cadets may be terminated 
by completion of their course without appointment to 
office, or by discharge. 

The term of service of naval cadets is not a term 
for life,2 but expires with the completion of their 
course, and they then cease to be a part of the navy 
if not appointed to office therein.^ Moreover, since 
cadets are not officers they may be summarily dis¬ 
missed by the president,^ and under section 1519 of 
the Revised Statutes a cadet who has been found 
deficient at any examination has no right to continue 
at the academy unless upon the recommendation of 
the academic board, and this includes physical ex- 
amination.5 A naval cadet erroneously discharged 
cannot be regarded as still in the service and entitled 
to recover pay.® 

§ 12. The President 

Under the constitution the president of the United 
States is the commander-in-chief of the military and 
naval forces of the United States. 

The president of the United States is commander- 
in-chief of the army and navy of the United States, 
and of the militia of the several states when called 
into the actual service of the United States,^ such 
power being given him by article 2 section 2 of the 
constitution. As such he may make rules and reg¬ 
ulations for the government of the army and navy, 
may dismiss officers in certain cases, has certain 
powers and duties in respect to courts-martial, and 
certain other powers either under the general au¬ 
thority of his constitutional office or under express 
statutes. In general the power of command and 
control exercised by. the crown over the British army 
was conferred upon the president by the framers 
of the constitution, subject only to the two restric¬ 
tions, namely, that congress shall have power to 
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make rules for the government and regulation of the 
land and naval forces, and that the appointment of 
officers shall be by and with the advice and consent 
of the senate.® 

§ 13. War and Navy Departments and Secre¬ 
taries Thereof 

The war department and the navy department under 
their respective secretaries are the executive divisions 
of the government having control of the general man¬ 
agement of the services under the supervision of the 
president. 

The executive military division of the United 
States government is the war department, under 
charge of the secretary of war, having control of all 
affairs relating to the general management and ad¬ 
ministration of the army, under the supervision of the 
president as commander-in-chief. The secretary is 
the regular constitutional organ of the president for 
the administration of the military establishment, and 
rules and orders publicly promulgated through him 
are to be received as the acts of the executive, and 
as such are binding upon all within the sphere of the 
latter’s authority.® He is not, however, in the mili¬ 
tary service, but is a civil officer, and is not subject 
to the army regulations,^® or to the statutory provi¬ 
sions relating to military officers. ^- 

Corresponding to the war department is the navy 
department, having control of the government and 
administration of the navy, and whose official head 
is the secretary of the navy. He is the organ through 
which the president makes known his will to the 
navy, and the orders issued by him are, in contem¬ 
plation of law, the orders of the president.^® 

§ 14. Officers 

Officers of the army and navy are prescribed by 
statute. Such officers are generally commissioned. 

The various officers of the army and navy are 
prescribed by statute. Strictly speaking, an officer 
of the United States is one who holds his place by 
virtue of an appointment by the president of the 


da U. S. V. Perkins, 6 S.C?t. 449, 116 
U.S. 4S3. 29 L.Ed. 700, affirming 20 
CtCl. 438—5 C.J. p 308 note 15. 

99. Huse V. U. S., 43 CtCl. 19—5 C. 
J. p 308 note 16. 

1. Hartigan v. U. S., 25 S.Ct. 204, 196 
U.S. 169, 49 L.Ed. 434, affirming 38 
Ct.Cl. 346—5 C.J. p 308 note 17. 

“Common soldiers,” as used in 
reference to the United States army, 
does not include cadets at West Point, 
who are inferior officers, and for pur¬ 
poses of instruction may he required 
to serve as officers, noncommissioned 

6 C.J.S.~2S 


officers, or privates.—^Babbitt v. Unit¬ 
ed States, 16 CtCl. 202, 222. 

2. Crenshaw v. U. S., (CtCL) 10 S. 
Ct 431, 134 U.S. 99, 33 L.Ed. 825. 

a Potter V. U. S., 34 CtCl. 13— 
Grambs v. U. S., 23 CtCl. 420—5 
C.J. p 308 note 19. 

4. Hartigan v. TJ. S., 25 S.Ct 204, 196 
U.S. 169, 49 L.Ed. 434, affirming 38 
CtCl. 346—Weller v. U. S., 41 Ct 
Cl. 324—5 C.J. p 308 note 20. 

6. Potter V. U. S., 34 CtCl. 13. 
a Grambs v. U. S., 23 CtCl. 420. 

,7. Alabama Great Southern R. Co. 
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V. United States, 49 CtCl. 552—5 
C.J. p 309 note 24. 

a Street v. U. S., 24 CtCl. 230, af¬ 
firmed 10 S.Ct 809, 133 U.S. 299, 33 
L.Ed. 631. 

9. U.S.—^U. S. V. Bliason, (D.C.) lb 
Pet 291, 10 L.Ed. 968. 

Me.—Hickey v. Huse, 56 Me. 493. 

5 C.J. p 309 note 29. 

10. U. S. V. Burns, (CtCl.) 12 Wall 
(U.S.) 246, 20 L.Ed. 388. 

11. 14 Op.Atty.-Gen. 200. 

la 1 Op.Atty.-Gen. 380—5 C.J. p 309 
note 33. 
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United States, or by one of the heads of departments 
authorized by law to make such appointments.^^ 
The term ‘^officers,” as used in the statutes, may have 
reference to commissioned officers only, that is, of¬ 
ficers who hold, as evidence of their right to office, 
n commission, signed by the president, sealed with the 
seal of the United States and attested by the secretary 
of war, 14 or it may be used to apply to all others 
than enlisted men, without being limited to persons 

holding commissions.15 

Officers are divided into two classes, those on the 
active list, who perform active duty, and those on 
the retired list, who perform no duty in time of 
peace.i5 The retired list is filled from officers on the 
active list.i7 Retired officers are again divided into 
two classes.is 

§ IS. — Appointment and Promotion 

a. Appointment 

b. Promotion 

a. Appointment 

(1) Power to appoint 

(2) Commission 

(3) Oath of office 

(1) Power to Appoint 

(a) In general 

(b) Recess appointments 

(a) In General 

Officers generally are appointed by the president, 
by and with the advice and consent of the senate. 


Under article 2, section 2 of the federal constitu¬ 
tion, officers of the army and navy, like other officers 
of the United States, are appointed by nomination of 
the president, by and with the advice and consent 
of the senate,!® and unless so appointed one is not 
an officer.20 

The power of appointment is not incident to the 
president as an exclusive power of his office,^! and 
an appointment by him, except during a recess of 
the senate, does not take effect until confirmed by 
the senate,22 with the exception of certain inferi¬ 
or officers, whose appointment does not require con- 
firmation.23 However, while officers may be appoint¬ 
ed only by the executive in the manner provided 
by the constitution, and not by act of congress,24 
yet, by virtue of its constitutional authority to 
make rules for the government and regulation of 
the army, congress may impose such restrictions and 
limitations upon the appointing power as it deems 
proper, provided these are not incompatible with the 
exercise of the appointing power.25 A volunteer 
officer may be appointed provisionally, in which case 
his appointment is limited by the terms which he 
i ccepts and under which he acts.23 

Appointments made without the examinations re¬ 
quired 'by statute are invalid.27 An officer who is 
mistakenly notified of his appointment to a certain 
grade, and in consequence thereof accepts the ap¬ 
pointment, executes an oath of office, and assumes to 
act in such grade is a ‘^de facto'* officer of such 

grade.23 


13. XJ. S. r. Mouat, (CtCl.) 8 S.Ct 
505, 124 U.S. 303, 31 L.Ed. 463—5 
C.J. p 309 note 37. 

14. Stephens v. Civil Service Com¬ 
mission of DSTew Jersey, 127 A. 808, 
101 N.J.Law 192, reversingr 125 A. 
314, 2 N.J.Misc. 621—5 C.J. P 309 
note 38. 

15. XJ. S, V. Hendee, (CtCl.) 8 S.Ct. 
607, 124 XJ.S. 309, 31 Ii.Ed. 465—6 C. 
J. p 309 note 39. 

"Warrant officer** is one who holds 
as evidence of right warrant signed 
[)>y secretary of war or navy.—Ste¬ 
phens V. Civil Service Commission of 
NTew Jersey, 127 A 808, 101 N.J.Law 
192, reversing 125 A 314, 2 N.J.Misc. 
S21. 

16l Murphy v« XJ. S., 38 Ct.Cl. 611— 
5 C.J. p 309 note 40. 

17. Thompson v. XJ. S., 18 Ct.Cl. 604. 

^8. IxL the military service 

(1) Betired officers constitute two 
distinct classes, those retired from 
active service only, and officers whol- 
retired, the former being consid- 
1 i as still in the service.—Tyler's 


Motion. 18 CtCl. 25—Hill v. Terr., 
7 P. 63, 2 Wash.T. 147. 

(2) The latter are entirely out of 
the service.—Tyler v. XJ# S., 16 CtCl. 
223; 

Zb the naval service 

(1) There are two classes of re¬ 
tired officers, those whose incapacity 
was caused by their service being 
placed on the retired list, while those 
whose incapacity was not an incident 
of the service are placed on the re¬ 
tired list on furlough pay.—^Brown v. 
U. S., (CtCl.) 5 S.Ct 648, 113 XJ.S. 
568, 28 L.Bd. 1079. 

(2) The transfer of a naval officer 
from the furlough to the retired list 
does not abrogate the finding of the 
retiring board, but that remains in 
his record and determines his posi¬ 
tion.—Potts V. U. S, (Ct.Cl.) 8 S.Ct 
830, 126 0.8. 173. 31 L.Bd. 661— 
Burchard v. 0. S., 19 CtCl. 137, re¬ 
versed on other grounds 8 S.Ct. 832, 
125 0.S. 176, 31 Ii.Ed. 662. 

(3) Such transfer may be antedat¬ 
ed so as to make it date back to the 
day of the officer’s retirement—^0. S. 
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V. Burchard, 8 S.Ct. 832, 125 TT.S. 176, 
31 L.Ed. 662, reversing 19 CtCl. 137. 

19. 0. S.—Moore, (CtCl.) 95 0.S. 
760. 24 Ii.Ed. 1583—5 C.J. p 310 note 
44. 

20. 0. S. V. Mouat (CtCl.) 8 S.Ct. 
605, 124 0.S. 303, 81 L.Ed. 463. 

21. McBlair v. 0. S., 19 Ct.Cl. 628. 

22. Bennett v. 0. S., 19 CtCl. 379. 

2a 23 Op.Atty.-Gen. 674—5 C.J. p 

810 note 43. 

24. 0. S. V. Germaine, (Me.) 99 0.a 
508, 26 Ii.Ed. 482—5 C.J. P 310 note 
47. 

2a Porter's Case, 18 Op.Atty.-Gen. 
18_-14 Op.Atty.-Gen. 164. 

26L Greer v. 0. S., 3 CtCl. 182—5 C. 
J, p 310 note 49. 

27. Aikins v. 0. S., 66 CtCl. 622— 
Beeman v, 0, S., 65 CtCl. 431—Gar¬ 
rison V. 0. S., 59 CtCl. 919—'Law¬ 
less V. 0, S., 69 Ct.Cl. 224. 

2a 0. S. V. Royer, 45 S.Ct 519, 268 
. 0.S. 394, 69 L.Ed. 1011, affirming 
t Boyer v. 0. S., 69 CtCU 199. 
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Reappointment The president, by and with the 
advice and consent of the senate, may by reappoint¬ 
ment and commission restore lost rank, including 
seniority, to an officer of the army or navy.29 

Revocation. Where an appointment to an office 
in the army has been duly made and accepted, it can¬ 
not then be revoked.30 

(b) Recess Appointments 

Under the constitution the president may make 
recess appointments. 

It is the constitutional right of the president, as the 
chief executive officer of the government, “to fill up 
all Vacancies that may happen during the Recess of 
the Senate, by granting Commissions which shall ex¬ 
pire at the end of their next Session.” This power 
exists without regard to how the vacancy occurred 
but it does not confer upon the president the power 
to create such vacancies.An army officer appoint¬ 
ed by the president during a recess of the senate, 
who enters upon the duties of his office and con¬ 
tinues to serve, holds his office by legal appointment 
until notified of his rejection by the senate at its 
next session, or until congress adjourns without any 
action having been taken thereon.^^ 

(2) Commission 

Appointments to office are perfected and evidenced 
by the issue of a rommisslon by the president. 

After a nomination by the president has been con¬ 
firmed by the senate, the appointment is perfected 
by the issue of a commission by the president,^^ 
which evidences the officer’s right to his office.35 
The appointment and the commission are distinct 
acts, and the terms of the commission cannot change 
the effect of the appointment as defined by the stat¬ 
ute authorizing it.^® 

Form of commission. The commission of an of¬ 
ficer appointed by the president during a recess of 
the senate need not be in any particular form,37 


§ 15 

nor need it be sealed by the secretary of state.^^ In¬ 
deed, it has been held that an open and imequivocal 
act of appointment to a military office is effective 
and may be shown without the usual evidence of a 
commission.39 Where a fictitious date in an officer’s 
commission would be prejudicial to other officers in 
the same grade, it is improper so to date the com¬ 
mission, unless there is clear authority of law for so 
doing.^® 

(3) Oath of Office 

Officers are required to take the prescribed oath of 
office. 

By section 1756 of the Revised Statutes army and 
navy officers, before entering upon the duties of their 
offices, are required to take the prescribed oath of 
office. A person appointed from the civil life to 
the position of an officer of the army and placed 
on the retired list as of the same date is required to 
take the oath under this statute, and his taking the 
oath is a sufficient acceptance of the office.^1 

b. Fromotioii 

(1) In general 

(2) Brevet promotions 

(1) In General 

Promotions in the service are governed entirely 
by statute, and must be made according to law. 

Various statutory provisions govern promotions of 
officers of the army (10 U.S.C.A. §§ sh-557), navy 
(34 U.S.C.A. §§ 271-349) and marine corps (34 U.S. 
C.A. §§ 661-672), and some of these provisions have 
been construed in connection with promotions in the 
army ^2 as well as to promotions in the navy.^3 xiie 
military committee of the senate, to which a presi¬ 
dential nomination of an army officer for promo¬ 
tion is referred, is charged with the duty of inquir¬ 
ing into the existence of a vacancy to which the ap¬ 
pointment can be made, as well as its wisdom and 
propriety.4^ The consent of the senate is essential 


29i 8 0p.Atty.-6en. 223. 

30. O’Shea v. U. S„ 28 CtCl. 892, 

31. 26 Op.Atty.-6en. 234. 

312. Peck V. U. S., 89 CtCl. 126—23 
Op.Atty.-Gen. 30—5 C.J. p 310 note 
58. 

33. Gould V. U. S.. 19 CtCL 693—19 
Op.Atty.-Gen. 261. 

34i. O’Shea v. XT. S., 28 Ct.CL 392—5 
C.J. p 311 note 61^ 

35 . Babbitt v. XT. S,, 18 Ct.Ca. 202— 
Benjamin v, XT. S., 10 CtCa. 474. 

sa Quackenbush v. XT. S., 20 S.Ct 
530, 177 U.S. 20, 44 Ij.Ed. 654] af- 
Urminsr 33 CtCL 855, 

37. O’Shea v. U. S.. 28 CtCL 892—6 
C.J. p 311 note 68, ' 


33. O’Shea v. U. S., supra. 

39. U. S. V. Moore, (CtCL) 95 XT.S. 
760, 24 L.Ed. 588—5 C.J. p. 311 note 
65. 

40. Dyer’s Case, 14 Op.Atty.-Gen. 
191. 

41. Smith’s Case, 19 Op.Atty.-Gen. 
283. 

42. Montgomery v, XT- S., 19 CtCl. 
370—5 C.J. ,p 311 note 69. 

43. Hunt V. U. S., (CtCl.) 6 S.Ct 
406, 116 U.S. 394, 29 D.Bd. 674— 
Doyle V. U. S., 47 CtCL 356—5 C.J. 
p 311 note 69. 

44. Wallace v. U. S., 42 S.Ct 221, 267 
Xt.S. 541, 66 L.Ed. 360, affirming 55 
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CtCl. 396, petition denied 42 S.Ct 
318, 258 U.S. 296, 66 L.Ed. 626. 

Presumption of intention to supply 
vacancy 

Where the president on Feb. 18 dis¬ 
missed a colonel in the quartermaster 
corps from the service, and on March 
1 nominated two lieutenant colonels 
for promotion to the rank of colonel, 
one of whom was to have such rank 
from Peb. 14, and the confirmation, of 
such nominations filled the comple¬ 
ment of officers allowed by law in the 
grade of colonel in the quartermas¬ 
ter corps, and the records of the war 
department, and the general orders 
indicated that such appointment was 
to fill the vacancy; caused by such 
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to the validity of naval promotions for bravery.^5 
Except in certain cases,seniority of rank alone 
gives no right to promotion, but the officer must be 
physically, mentally, and morally qualified therefor.*^^ 
Under the statutory provisions relating to promo¬ 
tions in the army (10 U.S.CA. § 556) a physical 
examination is required, but except for promotions 
in the medical, dental, and veterinary corps no ex¬ 
amination as to professional fitness is necessary. In 
the navy, however, a mental, moral, and professional 
examination is required (34 U.S.C.A. § 274), as 
well as a physical examination (34 U.S.C.A. § 271). 

The officer's qualifications for promotion are pass¬ 
ed upon by an examining board, the officer being en¬ 
titled to be present at his examination, and to that 
end must be notified of the time and place thereof and 
be given leave to attend.48 in case a naval officer is 
found, upon examination, not to be professionally 
qualified for promotion, he is entitled when the stat¬ 
ute so provides, to another examination after a 
lapse of the specified time.^^ The board cannot in¬ 
quire into any fact which occurred prior to the last 
examination whereby he was promoted, and which 
was inquired into and passed upon, unless the fact, 
continuing, shows his unfitness for duty, but may 
take into consideration all matters arising subse« 
quently in his record which will aid them in deter¬ 
mining his mental, moral, and professional qualifica- 
tions,50 

Approval of findings by president. The presi¬ 
dent’s approval or disapproval of the findings of 


the examining board as to the qualifications of an 
officer for promotion are required before any ac¬ 
tion can be taken in reference to his promotion.®- 

The acceptance of a promotion by an officer is not 
necessary to consummate his appointment to a high¬ 
er grade, but promotions in the service may be said 
to be accepted generally by the acceptance of the 
original appointment.52 

Promotions not according to law are invalid, and 
the person so promoted is illegally in the service.^s 

(2) Brevet Promotions 

In a proper case brevet promotions may be made, 
but unless otherwise provided by law confer no increase 
In pay or command. 

Under sections 1209-1212 of the Revised Statutes 
(10 U.S.C.A. §§ 521-528) the president, by and with 
the advice and consent of the senate, may, in time 
of war, confer commissions by brevet upon commis¬ 
sioned officers of the army for distinguished con¬ 
duct and public service in the presence of the ene- 
my.54 The promotion of an officer by brevet does 
not entitle him to corresponding pay or command 
except under special circumstances defined by law,55 
nor does it release him from any duty or service at¬ 
tached to his commission by the regulations or by 
usage.56 It may relate back to a period antecedent 
to the actual date of the appointment and commis- 
sion.^7 An officer regularly commissioned is of 
higher rank than one holding the same commission 

by brevet. 5 8 


dismissal, it must be presumed, in 
the absence of any showing to the 
contrary, that the senate intended to 
supply the vacancy occasioned by 
such dismissal.—Wallace v. U. S., 42 
S.Ct. 221, 257 U.S. 541, 66 L.Ed, 360, 
affirming 65 CtCl. 396, petition denied 
42 S.Ct 318, 258 U.S. 296, 66 L.Ed. 
626. 

4S. Peck V. U. S.. 39 CtCl. 125—13 
Op.Atty.-Gen. 1. 

46L Assistant army surigeoiis may be 
promoted to a higher grade solely by 
operation of law from mere duration 
of service.—Cloud v. U. S., 43 Ct.Cl. 
69. 

47. Steinmetz v* U. S., 33 CtCl. 404— 
Schuetze v. U. S., 24 CtCl. 299—6 
C.J 0 311 note 71. 

48. 27 Op.Atty.-Gen. 251—5 C.J. p 
311 note 72. 

4a Davis V. U. S.. 24 CtCl. 442—6 
C.J. p 312 note 74. 

SuspensioxL from promotion. 

A naval officer who failed to qual¬ 
ify professionally for promotion is 
required by Rev.St. § 1605, as amend¬ 
ed by the act of March 11, 1912, to be 
suspended from promotion for six 


f months and to lose certain numbers. 
I The proper date of his eligibility to 
the higher rank when promoted is six 
months from the period when he first 
became eligible to such promotion.— 
Toulon V. U. S., 51 CtCl. 87. 

Sa Davis V. U. S.. 24 CtCl. 442. 

51. Jouett V. U. S., 28 CtCl. 257—6 
C.J. p 312 note 75. 

52. 12 Op.Atty.-Gen. 229. 

53. Hooper v. U. S., 53 CtCl. 90. 

54. Maxine corps officers 

Brevet commissions may be con¬ 
ferred on officers of the marine corps 
in the same cases, on the same condi¬ 
tions, and in the same manner as on 
army officers, under Rev.St § 1604. 

55. U. S. V. Hunt 14 Wall.(U.)S.) 
650, 20 Ii.Ed. 739, reversing 6 CtCt 
8 . 

5& Gratiot V. U. S., (Mo.) 4 How.(U. 

S.) 80. 11 L.Ed. 884. 

57. U. S. V. Yinton, (C.C.Me.) 28 P. 
Cas.No.16,624, 2 Sumn. 299. 

5a U. S. V. Hunt 14 Wall.(U.S.) 560, 
20 L.Ed. 739, reversing 6 CtCl. 8. 

“Brevet rank is conferred, in the¬ 
ory at least for special and meritori¬ 
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ous services by commission from the 
president, under authority of an act 
of Congress. It does not entitle the 
holder to corresponding pay or com¬ 
mand, except under special circum¬ 
stances defined by law. When an of¬ 
ficer holding rank by brevet receives 
a regular commission of the same 
grade, he is said to be promoted and 
to become a full officer of that rank. 
These circumstances make it evident 
that there is a difference of military 
position between an officer by brevet 
and an officer by regular commission, 
and that the one is less eligible than 
the other. And Congress seems to 
have referred to this distinction of 
position rather than to technical rank 
in the provision under consideration. 
If they did not, why employ the word 
brevet at all? Why use the term bre¬ 
vet brigadier when it was so easy to 
say brigadier, and thus avoid all am¬ 
biguity? We think that Congress had 
in view the distinction between bre¬ 
vet rank and regular rank, to which 
we have referred, and regarded the 
latter as above the former.’*—^U. S. v. 
Hunt, (CtCl.) 14 Wall.(U.S.) 550, 652, 
20 L.Ed. 730. 
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The position and rank of officers is dependent on the 
previsions of the statutes controlling the matter. 

The position, grade, and rank of officers depend 
upon the provisions of positive law.59 The office 
of any army officer and his rank are not necessarily 
identical; the office has a rank attached to it ex¬ 
pressed by its title when no other rank is conferred 
on the officer, but the office remaining the same, the 
officer may have a different rank conferred on him 
as a title of distinction, to fix his relative position 
with reference to other officers as to privilege, prece¬ 
dence, or command, or to determine his pay; this 
rank congress may change at pleasure, leaving the 
office unaffected.^® The test of rank in any grade 
is date of commission but an officer takes rank 
in his grade from the time the law entitled him to 
do so and, not necessarily from the time he is. actual¬ 
ly commissioned, when the dates are different.®^ 

As a general rule to obtain increased rank an of¬ 
ficer must be eligible for promotion, must pass an 
examination, must be nominated by the president to 
the senate, and the nomination must be confirmed 

by that body.®3 

Relative rank. The relative rank of army and 
navy officers is fixed by section 1466 of the Revised 
Statutes,®^ This relative rank is not a vested right 
nor a matter of contract, but is subject to regulation 
by the legislation of congress and to the action of 
the executive departments in the scope of their dis¬ 
cretion.® 5 


§ 17. - Resignation, Retirement, Dis¬ 

charge, Dismissal, and Reinstate¬ 
ment 

a. Resignation 

b. Retirement 

c. Discharge or dismissal 

d. Reinstatement 

a. Resignation 

An officer's connection with the service may be ter¬ 
minated by his resignation, and a proper acceptance of 
it. 

The connection of an officer with the army or navy 
may be severed by his resignation. To constitute 
a valid resignation there must be some unequivocal 
indication of an intention to resign on the officer's 
part,®® but the resignation is of no effect until it 
has been accepted and notice of acceptance given to 
the officer.®^ A subsequent revocation of his accept¬ 
ance by the president does not restore the officer to 
the service; but, as will be seen hereinafter in sub¬ 
division d of this section, he can be reinstated only 
by a new nomination by the president and confirma¬ 
tion by the senate. If the officer at the time of his 
resignation was insane, the resignation is a nullity 
and is not made valid by its acceptance, which may 
be recalled and the officer continued tn the service 
without the action of the senate,®® as is the case 
also where an officer writes a letter to the depart¬ 
ment which, although not intended as such, is con¬ 
sidered and accepted as a resignation.®® Where a 
resignation has been tendered and rejected, it seems 
that it cannot afterward be accepted, but a new ten¬ 
der and acceptance become necessary.^® 


“Brevet captain” Is one who—^un¬ 
less specially assigned command by 
the president—^is not a captain, but 
merely has the title.—^Reed v. Schon, 
83 P. 77, 79, 2 Cal.App. 66. 

59w Hawkins v, TJ. S., 40 CtCl. 110— 

6 C.jr. p 312 note 87. 

Officers of the navy.—Rutherford v. 
U. S., 18 CtCl. 339. 

An aide in the navy is an officer le¬ 
gally ordered to duty with an ad¬ 
miral, vice admiral, or rear admiral 
to perform for him strictly personal, 
confidential, and routine duties.— 
Helm V. U. S., 62 CtCl. 32—Chase v. 
U. S., 62 Ct.Cl. 31—Palmer v. U. S., 
52 CtCl. 31—Tompkins v. U. S., 52 
CtCl. 30—McLean v. U. S., 52 CtCl. 
30—Craven v. U. S., 62 CtCl. 30— 
Knox V. U. S., 52 CtCl. 22. 

Status of coast guard officer is of¬ 
ficially fixed by proper administrative 
officer of service to which he belongs 
(37 U.S,C.A. § 26).—Maxwell v. U. 
S., 68 CtCl. 727. 

Bank of state militia officers dur-j 


ing Spanish War.—Nutt v. U. S., 41 
Ct.Cl. 368—Hawkins v. U. S., 40 CtCl. 
110—5 C.J. p 312 note 87 [c]. 

60. Wood V. U. S., (CtCl.) 2 S.Ct 
551, 553, 107 U.S. 414, 27 L.Ed. 542, 
affirming 15 C^.C1. 151—Cloud v. U. 
S., 43 CtCl. 69. 

61. 26 Op.Atty.-Gen. 16. 

68 . Howell V. U. S., 25 CtCl. 288—5 
C.J. P 312 note 90. 

6®. Schi«tze V. U. S., 24 CtCl. 299— 
5 C.J. p 312 note 91, 

64). Tr.S.Bev.St. § 1819 

(1) The statute does not purport to 
regulate merely the relative rank of 
officers in the same department of 
the army, but is intended to fix the 
relative rank of the various officers 
of different departments of the army. 
—24 Op.Atty.-Gen. 74. 

(2) In fixing relative rank between 
officers of the same grade, § 1219 does 
not in terms require that the officer 
shall be a commissioned officer, but 
only that he has ‘'served as a com¬ 
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missioned officer.”—23 Op.Atty.-Gen. 
232. See also Act Dec. 20, 1904 [33 
U.aSt. at L. p 5951. 

Effect of promotion 

The mere promotion of two officers 
in different departments of the army 
does not, under Rev.St. §§ 1603 and 
1219, disturb their preexisting rela¬ 
tive rank.—24 Op.Atty.-Gen. 74—^23 
Op.Atty.-Gen. 155. 

65. U. S. V. Root, 22 App.D.C. 419— 
U. S. V. Whitney, 16 D.C. 370—5 C. 
J. p 313 note 93. 

66 . O'Shea v. U. S., 28 CtCl. 392—5 
C.J. p 313 note 94. 

67. Bennett v. U. S., 19 CtCl. 379— 
6 C.J. p 313 note 95. 

68 . 15 Op.Atty.-Gen. 469—5 C.J. p 
313 note 97. 

69. Drane’s Case, 3 Op.Atty.-Gen. 
641. 

70. Pope’s Case, 18 Op.Atty.-Gen. 
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Effect. A written resignation addressed to the 
proper authority by a commissioned officer and an 
acceptance of the same, duly notified to the incum¬ 
bent in the customary mode, creates a vacancy in 
the office, and the resigning officer thereupon ceases 
to be an officer of the United States.*^^ He cannot 
thereafter be honorably dischargedJ^ 

b. Betirement 

(1) In general 

(2) Status of retired officer 

(1) In General 

statutory provisions provide for the retirement of 
officers for age, physical incapacity, or other causes, 
either on their own application or after hearing before 
a retiring board. 

Various statutory provisions govern the retirement 
of officers of the army (10 U.S.CA. §§ 931-1028), 
the navy (34 U.S.C.A. §§ 381-426), and the marine 
corps (34 U.S.CA, §§ 681 - 685 ) ,*^3 and under sec¬ 
tion 24 b of the Army Reorganization Act (June 3, 
1916 c 134; June 4, 1920 c 227 subc I § 24 [41 U.S. 
St at L. p 773; 10 U.S.CA. § 571]) an officer may 
be retired for inefficiency not due to his neglect, mis¬ 
conduct or avoidable habits. Failure to pass a physi¬ 
cal examination for promotion entitles the officer to 
be retired with the rank to which his seniority en¬ 
titles him to be promoted (10 U.S.C.A. § 932; 34 
U.S.CA. § 390).74 

Officers in the naval reserve may be transferred 
from active to inactive service by the bureau of navi- 
gation,76 and an officer so transferred is not entitled 
to a hearing before the retirement board, since re¬ 
tirement from active service is not the same as be¬ 


ing wholly retired.^® 

Hearing before retiring hoard. It is provided by 
section 1253 of the Revised Statutes that except 
where an officer is retired by the president upon his 
own application, or for service or age, he cannot 
be retired without a full and fair hearing before a 
retiring board if he demands it. Warrant officers are 
officers within the statutory provisions for reference 
to retiring boards in cases of naval officers.77 An 
officer found by the board to be ‘incapable of per¬ 
forming the duties of his office*' may be, and ought 
to be, retired in accordance with the provisions of 
sections 1245-1252 of the Revised Statutes, without 
regard to the causes which may have led to such 
incapacity on his part;78 but to be ^'incapable" in 
the language of the law, he must be either no longer 
responsible for his own actions or subject to infirm¬ 
ities or disabilities which make the reasonable ful¬ 
fillment of his military duties impossible for him, not¬ 
withstanding an earnest desire and firm purpose on 
his part to fully discharge tliem.79 An officer can¬ 
not be retired for incapacity if he can properly be 
brought to trial by court-martial for the same acts 
or omissions which are alleged as evidence of the 
incapacity justifying his retirement.^® 

Approval by president. After the examination, a 
record of the proceedings and decision of the board 
must be made and transmitted to the secretary of 
the department, and by him laid before the presi¬ 
dent for his approval, disapproval, or orders in the 
case.®^ 

Review. After approval by the president of the 
report of a retiring board the case cannot be re¬ 
opened, except where the facts were undisputed. 


71. Blake V. U. S., (CtCl.) 103 U.S. 
227, 26 L.Ea. 462—5 GJ, p 313 note 

1 . 

731. Douw V. U. S., 36 CtCl. 112. 

73. Expert accotmtaat in the inspec¬ 
tor general’s department is not an of¬ 
ficer of the army within the meaning 
of statutes giving the privilege of re¬ 
tirement.—29 Op.Atty.-Gen. 249. 

27aval officer.—^Brown v. U. S., 5 S. 
Ct. 648, 113 U.S. 568, 28 L,Ed. 1079, 
affirming 18 Ct.Cl. 537—5 GJ. p 313 
note 3 [c]. 

Paymaster’s clerks are officers 
■within the meaning of the acts of 
congress respecting retirement.—^27 
Op.Atty.-Gen. 157, 493, 

Retired marine corps officers 
Rev.St. § 1622 (Comp.St.C1913] % 
2949), simply provides for the condi¬ 
tions precedent to the retirement of 
an officer of the marine corps, hut in 
no way changes the jurisdiction to 
which he is subject or the conditions 
under which he may be again placed. 


on active duty.—Jonas v. U. S„ 50 Ct. 
Cl. 281. 

Retirement of lieutenant of navy 
Dec. 25, 1922, he having reached the 
age of sixty-four, is validated by the 
statute (34 U.S.GA. § 384).—Delaney 
V. U. S., 67 CtCl. 277. 

74. Retirement of officer physically 
incapacitated 

(1) Act March 4, 1911 (Comp.St § 
2640; 34 U.S,C.A. § 390), which pro¬ 
vides that if an officer of the navy 
shall fail in his physical examination 
for promotion and be found incapaci¬ 
tated for service by reason of physi¬ 
cal disability contracted in the line of 
duty, he shall be retired with the 
rank to which his seniority entitled 
him to be promoted, does not author¬ 
ize a retirement with a higher rank 
than the officer would have had if he 
had successfully passed his examina¬ 
tion; and the rank with which the 
officer is to be retired is not deter¬ 
mined by the date of the action of the 
retiring board.—Tappan v. U. S., 54 
CtCl. 76. 


(2) The fact that plaintiff was 
borne on the Navy Register as a rear 
admiral “subject to examination and 
confirmation” did not make him such, 
but indicated simply that he was 
eligible to become a rear admiral.— 
Tappan v. U. S., supra. 

75. Denby v. Berry, 44 S.Ct 74, 263 
U.S. 29, 68 L.Ed. 148, reversing 51 
App.D.C. 335, 279 F. 317. 

76. Denby v. Berry, supra. 

77. Brown v. U, S., 5 S.Ct. 648, 113 
U.S. 568, 28 L.Ed. 1079, affirming 
IS CtCl. 537. 

7 a 27 Op.Atty.-Gen. 14—5 GJ. p 314 
note 5. 

76. 27 Op.Atty.-Gen. 14—5 GJ. p 314 
note 6. 

8 a 27 Op.Atty.-Gen. 14. 

81. U. S. V. Burchard, (CtCl.) 8 S.Ct 
832, 125 U.S. 176, 31 L.Ed. 662—Ma- 
gaw V. U. S., 16 CtCh 3—5 GJ. p 
314 note 8. 

82. Miller v. U. S., 19 CtCl. 338— 
Burchard v. U. S., 19 CtCl. 137, re- 
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and the decision turned on the construction of a stat- 
ute.*3 If there is any defect or irregularity in the 
report of the board, it is the duty of the officer to 
object, without unreasonable delay.^^ Where an 
officer has been retired with a certain rank by a 
retirement board, and the action of the board has 
been approved by the president, the court will not 
indulge in speculation as to what rank he might have 
attained if he had not been retired^s 

Reinstatement to active duty. Within certain lim¬ 
itations as to age and rank the president may trans¬ 
fer to the active list officers who have been retired 
for disability [38 U.S.St at L. p 1068]. 

(2) Status of Retired Officer 

(a) In general 

(b) Rank of retired officer 

(a) In General 

Officers may be retired from active service, In which 
case they are stiii officers of the United States, or they 
may be wholly retired. In the former case, they may 
be assigned to active duty or otherwise employed. 

The statutes providing for the retirement of of¬ 
ficers make a distinction between officers retired from 
active service and those wholly retired from the 
service; the names of the latter class are omitted 
from the register, and they are no longer officers 
of the United States.^® On the other hand, the 
statutes providing for retirement from active serv¬ 
ice, by providing that officers so retired shall be en¬ 


titled to wear uniforms, continue to be borne on 
the register, and be subject to the rules and articles 
of war, and to trial by general court-martial for any 
breach thereof clearly show the intention that such 
retired officers shall be and are still officers of the 
United States after their retirement.S7 Officers of 
the navy, on the retired list, are still subject to the 
jurisdiction of the secretary of the navy.^^ The 
assignment of retired officers to active duty is regu¬ 
lated by statute (10 U.S.CA. §§ 991-999; .34 U.S. 
CA. §§ 421-426).^^ When the duty to which the 
retired officer is assigned ends, the order assigning 
him to active duty expires.^O A retired officer may 
be employed by the government for services having 
no connection with his official duty, and he may re¬ 
ceive compensation for such services notwithstanding 
the provisions of the statutes prohibiting double 
pay.9i 

(b) Rank of Retired Officer 

The rank of a retired officer is a matter determined 
by statutory provision, or congressional provisions In 
particular cases. 

Under the present statute (section 12S4 of the 
Revised Statutes) officers retired from active serv¬ 
ice are retired “upon the actual rank held by them 
at the date of retirement,"^^ unless congress as it 
may and has done, otherwise provides.^^ The rela¬ 
tive rank of a higher grade conferred upon officers^ 
on retirement is sometimes only an honorary distinc¬ 
tion, serving merely to fix their places, in precedence,, 
with fellow officers; such officers do not bear the- 


versed on other grounds 8 S.Ct. 832, 
125 U.S. 176, 31 L.Bd. 662—5 C.J. 
p 314 note 3. 

83. Jasper v. U. S., 38 CtCl. 202. 

84. Brown v. U. S., 6 S.Ct 648, 113 
U.S. 668. 28 L.Bd. 1079, affirming 
18 CtCl. 537—5 C.J. p 314 note 11. 

85. Parker v. U. S., 58 CtCl. 75. 

88. In re Winthrop, 31 CtCl. 36— 

McBlair v. U. S., 19 Ct.Cl. 528— 
Miller v. U. S., 19 Ct.Cl. 338—19 Op. 
Atty.-Gen. 202—^Dig.Op. Judge-Ad- 
vocates-General 433. 

87. U. S. V. Tyler, 105 U.S. 244, 26 L. 
Ed. 985, affirming 18 CtCl. 26—5 C. 
J. p 314 notes 14, 15. 

Sleotlon or appointment to office 
The riBThts of a retired officer as 
such are not affected by his election 
or appointment to public office.—^Act 
July 81, 1894 [28 U.S.St at L. p 205]. 
Prohibited emplo 3 rxnent 8 

(1) The employment of any officers 
in the navy or marine corps on the 
active or retired list by any person or 
company furnishing naval supplies or 
war material to the government Is 
prohibited.—Act June 10, 1896 [29 
U.S.St at L. p 361 o 3991—29 Op. 
Atty.-Gen. 45. ' 


(2) Officers retired from active 
service only are officers within the 
meaning of the statutes providing 
that no officer of the United States 
shall receive compensation for serv¬ 
ices rendered in relation to any mat¬ 
ter before a department, etc., in which 
the United States is a party or is di¬ 
rectly or indirectly Interested.—^U. S. 
Rev. St. § 1782—Act March 4, 1909 
[35 U.S,St. at L. p 1109 c 321 § 113] 
—29 Op.Atty.-Gen, 397. 

88. White v. Treibly, 67 App.B.C. 

238, 19 F.(2d) 712. 

89. War duties 

(1) In time of war retired army of¬ 
ficers may, in the discretion of the 
president, be employed on active duty 
other than in the command of troops. 
—^Act March 2, 1899 [30 U.S.St. at L. 
p 979 c 351]. 

(2) Retired officers of the navy may 
be detailed to the command of a squa¬ 
dron or ship by the president, or to 
any duty with the officer's consent, 
by the secretary of the navy.—^U.S. 
Rev.St. § 14^3—Act Aug. 22, 1912 [37 
U.S.St. at li. p 329 c 3‘35], 

June 7, 1^ tsl U.S.St at B. 
p 684] provides that any naval of¬ 
ficer on the retired list may be order¬ 

^339 


ed by the secretary of the navy tO' 
such duty as he may be able to per¬ 
form.—^Faust V. U. S^, 42 CtCl. 94. 

Bmployment of retired officers at 
soldiers’ homes.—Geddes v. U. S., 38 
CtCl. 428—Tyler v. U. S., 16 CtCl. 
223, affirmed 105 U.S. 244, 26 B.Ed. 
985-^20 Op.Atty.-Gen. 360. 

Betired naval officer may, with Ms 
consent, in the discretion of the «ec- 
retary of the navy, be ordered to such 
duty as he may be able to perform at 
sea or on shore.—^Act Aug. 22, 1912 
[37 U.S.St at L. p 329 c 335]. 

Miscellaneous services.—63d Corgr. 
1st Sess.Senate Doc. 24—^Act Apri^ 25, 
1914 [38 U.S.St at L. p 350 c 71 § H] 
—Act March 4, 1915 [38 U.S.St av B, 
p 1065 c 143]. 

90. Gilson V. U. S., 47 CtCl. 654— 
5 0. J. p 315 note 19* 

91. Yates V. U. S., 25 CtCl. 296—Ac^ 

, July 31, 1894 [28 U.S.St at B. 2n 

c 174]—5 C.J. p 316 note 18. 

92. Remey v. U. S., 33 Ct.Cl. 218—’ 
5 C.J. p 315 note 22. 

93. Wood V. U. S., 2 S.Ct 551, 10? 
U.S. 414, 27 L.Ed. 542, affirming 1^ 
CtCl. 151—5 C.J. p 315 notes 23, 24 
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title of the higher grade hut retain the title actually 
held by them on retirement** 

c. Discharge or Dismissal 

Under statutory provisions officers may be discharg¬ 
ed or dismissed from the service by the president, or 
by the action of the officer himself. One wrongfully dis¬ 
missed may demand a court-martial. 

An officer of the army or navy does not hold his 
position by contract, but as a privilege revocable by 
the sovereign power at will.^5 

Power of president Except as restricted by the 
constitution or act of congress, the president has 
ample power of removal, as incident to his power 
to appoint officers,yet the exercise of this power 
is regulated and restricted by the constitution and 
by congress.97 Thus prior to the act of July 13, 
1866, the president had unquestioned authority to 
dismiss from the service an officer of the army or 
navy,but by the provisions of this act, incorpo¬ 


rated into the ninety-ninth article of war by the 
revised statutes, and now the one hundred eighteenth 
article, no officer may be dismissed in time of peace 
except in pursuance or commutation of a sentence 
of a court-martial.^^ This act does not withdraw 
from the president the power, with the advice and 
consent of the senate, to supersede an officer in the 
military or naval service by the appointment of some¬ 
one in his place,i and the mere appointment of a 
successor in such manner operates as the removal 
of the prior incumbent^ Nor does the act have any 
effect upon the power of congress to reduce the 
army, by appropriate legislation, in respect to either 
the officers or enlisted men; it simply places a limi¬ 
tation on the personal power of the president as 
commander in chief, in time of peace, to dismiss 
an officer from the service.® Under later statutes 
the president may, under certain circumstances, dis¬ 
miss an officer in time of peace.^ The right of the 
president to dismiss an officer in time of war, in so 


94. 26 Op.Atty.-Gen. 57. 

95. Weeks v. J. S. ex rel. Creary. 51 
App.D.C. 195, 277 F. 594, affirmed 
U. S. ex rel. Creary v. Weeks, 42 S. 
Ct. 509, 259 U.S. 336, 66 L.Ed. 973— 
5 C.J. p 316 note 27. 

96- 23 Op.Atty.-Gen. 30. 

97. 23 Op.Atty.-Gen. 30—5 C.J. P 316 
note 29 

98. U. S. V. Corson, 5 S.Ct. 1158, 114 
U.S. 619, 29 L.Ed. 254, reversing 17 
CtCl. 344—5 C.J. p 316 note 30. 

99. U. r V. Corson, (CtCl.) 5 S.Ct. 
1158, U.S. 619, 29 L,Bd. 254— 
McElrath v. U. S., 102 U.S. 426, 26 
L.Ed. 189, affirming 12 CtCl. 201. 
The purpose of this enactment was 

not to attach a life tenure or element 
of vested right to the office, but to 
save officers from a hasty and dis¬ 
honorable dismissal in time of peace. 
—Street v. U. S., 24 CtCl. 230, af¬ 
firmed 10 S.Ct 309, 133 U.S. 1299, 33 
E.Ed. €31. 

Practical results of the statute, in 
connection with the other provisions 
of law bearing on the subject, are 
these: First, that in time of war the 
president may dismiss an officer from 
the service at any moment and for 
any cause; second, and that in time 
of peace he may dismiss him for 
cause with the co-operation of a 
court-martial, or remove him with¬ 
out cause with the consent of the 
senate.—Street v. U. S., 24 CtCl. 230, 
affirmed 10 S.Ct 809, 133 U.S. 1299, 33 
L,Ed. 631. 

Includes officers appointed during re¬ 
cess of senate 

This limitation includes officers ap¬ 
pointed and commissioned by the 
president during a recess of the sen¬ 
ate.—O’Shea v. U. S., 28 CtCl. 392. 
Articles of War, art 99, as contain¬ 


ed in Rev.St § 1342 (Comp.St § 
2308a), and the reenactment thereof 
as art 118 by 39 St at L. pp 619, 650, 
669, relative to the dismissal of offi¬ 
cers from the service, must be read 
in connection with Rev.St § 1230 
(Comp.St § 2003), requiring a court- 
martial to be convened on the appli¬ 
cation of any officer dismissed by or¬ 
der of the president setting forth un¬ 
der oath that he has been wrongfully 
dismissed,—^Wallace v. U. S., 42 S.Ct. 
221, 257 U.S. 641, 66 L.Ed. 360, affirm¬ 
ing 55 CtCl. 396, petition denied 42 
S.Ct 318, 268 U.S. 296, 66 L.Ed. 626. 

1. Quackenbush v. U. S., (CtCl.) 
20 S.Ct 530, 177 U.S. 20, 44 L.Ed. 
654—5 C.J. p 316 note 32. 

2. Wallace v. U. S., 42 S.Ct 221, 257 
U.S. 541, 66 L.Ed. 360, affirming 55 
CtCl. 396, petition denied 42 S.Ct 
318, 258 U.S. 296, 66 L.Ed. 626—5 
C.J. p 316 note 33. 

Coufirxuation by the senate of the 
appoiutmeut of an army officer, 
though made without knowledge that 
the appointment was to fill a va¬ 
cancy created by a dismissal by the 
president had the same effect as ap¬ 
proving the dismissal as though it 
was made with knowledge thereof, 
since the senate, in confirming ap¬ 
pointments, exercises an executive 
function, and does not have to give 
a hearing or make an investigation 
before lawful action.—^Wallace v. U. 
S., (CtCl.) 42 S.Ct 318, 258 U.S. 296, 
66 L.Ed. 626, denying petition 42 S.! 
Ct 221, 267 U.S. 541, 66 L.Ed. 360. 
a Street v. U. S„ 10 S.Ct 309, 133 
U.S. 299, 33 L.Ed. 631, affirming 24 
CtCl. 230—6 C.J. p 316 note 34. 

4. Desertion 

The act of July 15, 1870 [16 U.S. 
St at L. p 318 c 294 § 17], authorized 
the president to drop from the rolls 

36Q 


of the army for desertion any officer 
absent from duty for three months 
without leave. Under this statute ju¬ 
risdiction to find the fact of deser¬ 
tion was vested in the president alone, 
and his decision was not subject to 
review.—^Newton v. U. S., 18 CtCl. 
435. 

Dmnkenuess 

It is provided by the act of Aug. 5, 
1882 [22 U.S.St. at L. p 284], that the 
president can discharge an officer of 
the navy who is unfit, by reason of 
drunkenness, to perform the duties 
of a position to which it is proposed 
to promote him.—^Jouett v. U. S., 28 
CtCl. 257. 

Army Beorgauizatiou Act 

(1) The reduction of the army to 
peace-time basis, as provided by the 
Army Reorganization Act of June 4, 
1920, including the classification of 
officers, is a process distinctively ad¬ 
ministrative in its nature, and be¬ 
longing to the executive and not to 
the judicial branch of the govern¬ 
ment.—^U. S. ex rel. Creary v. Weeks, 
42 S.Ct. 509, 259 U.S. 336, 66 L.Ed. 
973, affirming Weeks v. U. S. ex rel. 
Creary, 61 App.D.C. 196, 277 P. 694. 

(2) The Army Reorganization Act 
which was intended to provide for a 
reduction of the army to a peace ba¬ 
sis, while maintaining a standard of 
high efficiency, was not in any sense 
a penal statute, and it should be lib¬ 
erally construed to promote its pur¬ 
pose, which should not be frustrated 
by unnecessarily placing technical 
limitations on the agencies which are 
to carry it into effect.—U. S. ex rel. 
French v. Weeks, 42 S.Ct 505, 259 U. 
S. 326, 66 L.Ed. 965, affirming Weeks 
V. U. S. ex rel. French, 61 App.D.C. 
201, 277 P. 600. 

(3) Under this act providing that 
the finding of the final classification 
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far as it may have been limited by the provision of 
section 1230 of the Revised Statutes is now unim¬ 
paired as this provision has been superseded by the 
one hundred eighteenth article of war.5 

Dropping from the rolls of the navy an officer 
who has been absent without leave for a period of 
three months or more requires affirmative action of 
the president, and will not be inferred from the fact 
that the navy register omitted the name of such of- 
licer.6 Dropping from the rolls of the navy con¬ 
clusively terminates the officer’s connection with the 
service.^ 

Automatic termination of office. Under section 
1222 of the Revised Statutes (10 U.S.CA. § 576) 
any officer of the army on the active list, who ac¬ 


cepts or exercises the functions of a civil office, 
whether by election or by appointment, thereby ceas¬ 
es to be an officer of the army, and his commission is 
thereby vacated.^ The continuance of an acting ap¬ 
pointment does not depend upon a discharge or rev¬ 
ocation; it terminates when another officer reports 
for duty.S 

Officers holding temporary appointments. Officers 
appointed by the secretary of the navy for tempo¬ 
rary service are neither commissioned nor warrant 
officers, and may be dismissed from the service by 
the secretary of the navy at pleasure.^^^ 

When discharge takes effect. The discharge of 
an army officer does not take effect so as to relieve 
the government from its obligations until the officer 


board, classifying an officer for dis¬ 
charge or retirement, shall be final 
and not subject to further revision, 
except upon the order of the presi¬ 
dent, the president is not required 
personally to approve the findings of 
the classification board in each case, 
which would place a heavy burden on 
him, and which would not have been 
left to implication, if congress had so 
intended, but such finding is final 
without approval by the president, 
either personally or acting through 
the secretary of war, unless the presi¬ 
dent elects to take some action in the 
matter.— TJ. S. ex rel. French v. 
Weeks, 42 S.Ct. 506, 259 U.S. 326, 66 
L.Ed. 965, affirming Weeks v. U. S. 
ex rel. French, 61 App.D.C. 201, 277 
F. 600. 

(4) To construe it, as requiring the 
personal approval of the president to 
make effective the findings of the 
final classification board, would ren¬ 
der ineffective the provision in that 
section that the finding of the board 
should be final and not subject to fur¬ 
ther revision, and such a construction 
of the statute will not be accepted, 
except under the compulsion of a clear 
expression of congressional purpose. 
—U. S. ex rel. French v. Weeks, 42 

S.Ct. 505, 259 U.S. 326, 66 L.Ed. 965, 
affirming Weeks v. U. S. ex rel. 
French, 51 App.D.C. 201, 277 F. 600. 

(5) Under this act, providing for 
the classification of army officers, for 
an opportunity to any officer classed 
in class B to appear before a court 
of inquiry, and for the forwarding of 
the record of such court to a final 
classification board, and providing 
that, when an officer is placed in class 
B, a board shall be convened to de¬ 
termine whether his classification 
was due to his neglect, misconduct, 
or avoidable habits, its finding to de¬ 
termine whether he shall be discharg¬ 
ed or placed on the retired list, the 
board convened to determine wheth- 
his classification was due to his neg¬ 
lect misconduct, or avoidable habits 
is not confined to the record made 


by the court of inquiry.—^Weeks v. 

U. S. ex rel. Creary, 51 App.D.C. 195, 
277 F. 594, affirmed U. S. ex rel. Creary 

V. Weeks, 42 S.Ct 609, 259 U.S. 336, 66 
L.Ed. 973. 

(6) Where an army officer at whose 
request a court of inquiry was con¬ 
vened to pass upon his classification 
was not furnished with a full copy of 
his record in the war department, as 
required by the statute, but was per¬ 
mitted to examine all the original 
records in the presence of the court, 
and interposed no objection to the 
proceedings, it is too late to raise the 
objection in a mandamus proceeding 
to compel the secretary of war to va¬ 
cate an order discharging him, and 
to restore him to his former rank.— 
Weeks v. U. S. ex rel. Creary, 61 App. 
D.C. 195, 277 F. 594, affirmed U. S. ex 
rel, Creary v. Weeks, 42 S.Ct. 509, 259 
U.S. 336, 66 L.Ed. 973. 

(7) Where a court of inquiry, under 
Army Reorganization Act June 4, 1920 
c 227 § 24b, has placed an officer in 
class B, and he has been retired by 
direction of the president, the court 
of claims has no jurisdiction to cor¬ 
rect the record of court of inquiry.— 
Rogers v. U. S., 69 CtCl. 464, affirmed 
46 S.Ct. 275, 270 U.S. 154, 70 L.Ed. 520. 

(8) Furnishing army officer re¬ 
duced to class B, in hearing in court 
of inquiry, with written copy of his 
adverse record, and opportunity to 
consult copy of entire record, was 
held not sufficient difference between 
requirement to furnish him with full 
copy of records on which classifica¬ 
tion was based to invalidate proceed¬ 
ings (Reorganization Act June 4, 1920 
§ 24b [Comp.St.Suppl.Annot. (1923) § 
204Sa]).—Rogers v. U. S., 46 S.Ct. 275, 
270 U.S. 154, 70 L.Ed. 620, afijrming 
59 CtCl. 464. 

(9) Proceedings before court of in¬ 
quiry relating to classification of 
army officer are presumed regular.— 
Rogers V. U. S., 46 S.Ct. 275, 270 U.S. 
154, 70 L.Ed. 520, affirming 59 CtCl. 
464. 


(10) The supreme court will not as¬ 
sume that final board of classifica¬ 
tion, in putting army officer in class 
B, considered charges which had not 
been presented against him.—^Rogers 
V. U. S., 46 S.Ct. 275, 270 U.S. 154, 
70 L.Ed. 520, affirming 59 CtCl. 464. 

(11) The supreme court must as¬ 
sume that counsel for army officer, 
in hearing before court of inquiry 
would have insisted on production 
of any material evidence.—Rogers v* 
U. S., 46 S.Ct 275, 270 U.S. 154, 70 U 
Ed. 620, affirming 59 CtCl. 464. 

(12) The supreme court cannot as¬ 
sume that record of court of inquiry 
on hearing of army officer reduced to 
class B was defective, where finding 
of court of claims showed that it con¬ 
tained all that was put in way of 
records and evidence.—Rogers v. U. 
S., 46 S.Ct 275, 270 U.S. 154, 70 L.Ed. 
520, affirming 59 CtCl. 464. 

(13) Failure to incorporate in rec¬ 
ord of court of inquiry, on hearing of 
army officer reduced to class B, a col¬ 
loquy between court and plaintiff 
with reference to discontinuing hear¬ 
ing while witnesses were still to be 
heard, made no substantial difference 
in its effect.—^Rogers v. U. S., 46 S.Ct. 
275, 270 U.S. 154, 70 L.Ed. 620, af¬ 
firming 59 CtCl. 464. 

(14) The statute covers only the 
question of inefficiency, and does not 
relate to cases of physical disability. 
—Miller v. U. S., 69 CtCl. 750. 

5. Wallace v, U. S., 55 CtCl. 396, af¬ 
firmed 42 S.Ct 221. 257 U.S. 541, 66 
L.Ed. 360. 

6. Ex parte Smith, (D.C.Me.) 47 F. 
(2d) 257. 

7. Ex parte Wilson, (D.C.Va.) 33 F. 
(2d) 214. 

8. Acceptance cf office of colonel in 
national guard of a state by an officer 
on the active list of the regular army 
does not violate this provision.—29 
Op.Atty.-Gen. 298. 

9. Ostrander v. U. S., 22 CtCl. 218. 
la 16 Op.Atty.-Gen. 560. 
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is notified of the fact and actually discharged from 
the service.ii 

Wrongful dismissal It is provided by section 
1230 of ^e Revised Statutes (10 U.S.CA. § 573) 
that when any officer dismissed by order of the pres¬ 
ident makes written application for trial, setting forth 
under oath that he has been wrongfully dismissed, the 
president shall convene a court-martial for the trial 
Kjf such officer, and that if a court-martial is not so 
convened within six months, or if such court, being 
convened, does not award a punishment of dismissal 
or death, the order of dismissal by the president shall 
be void.i2 An officer seeking the benefit of this 
provision must make his application within a rea¬ 
sonable time after dismissal, or his acquiescence in 
his dismissal will be presumed.13 An officer on the 
active list who acquiesces for a long time in the ac¬ 
tion of the secretary of war, acting for the president, 
in dismissing him, and who renders no service during 
such time, will be deemed to have abandoned the 
office.1^ This rule does not apply to officers on the 
retired list^® 

d. Reinstatement 

A new appointment Is necessary to reinstate an of¬ 
ficer whose connection with the service has been com¬ 
pletely terminated. 

Where the connection of an officer with the serv¬ 
ice has been severed by his resignation,complete 
retirement,discharge or dismissal,!^ he can be re¬ 
instated only by a new appointment made by and 
with the consent of the senate, unless the vacancy 
so created occurs during a recess of the senate, in 
which case the president may grant a commission, to 


expire at the end of the next succeeding session.!^ 
The mere revocation of the acceptance of his resig- 
nation,20 or of the order terminating his connection 
with the service,2i cannot have this effect 

By president under special act of congress. Con¬ 
gress may authorize the president to reinstate an 
officer of the army without the advice and consent 
of the senate, as has been done in a number of cases, 
and a reinstatement under such authority by the pres¬ 
ident alone is valid.22 Where the president so re¬ 
instates an officer by an order to that effect, the 
officer acquires a vested right to the office.^^ 

Officers ineligible for reappointment Where the 
statute provides that an officer of the navy dismissed 
from the service is forever ineligible to again be¬ 
come an officer of the navy, one who is dropped from 
the rolls of the navy by the president for absence 
without leave is rendered ineligible for reappoint- 
mtntM An order discharging an officer receiving 
an unfavorable classification under the National De¬ 
fense Act, whether made personally by the president 
or by the secretary of war under delegated authority, 
is an order of the president, which must be vacated 
as a condition precedent to reinstatement of an officer 

by mandamus.^5 

§ Ig, Leave of Absence 

statutory regulations govern the granting of leaves 
of absence to officers. 

Authority to give leave of absence is committed by 
\slw to certain persons, the mode of application point¬ 
ed out, and the maximum of its duration prescrib- 
ed.26 When granted, an officer is at liberty, subject 


11. Gould V. U. S., 19 Ct.Cl. 593—5 
C.J. p 317 note 40. 

12. Tliis section is constitutional, 
and within the power given by the 
constitution to congress to make rules 
for the government and regulation of 
the land and naval forces,—12 Op. 
Atty.-Gen. 4. 

This section is prospective only.— 
16 Op.Atty.-Gen, 699. 

Ibimitation upon operation of statute 
It would seem that the powers con¬ 
ferred by this statute can he exer¬ 
cised only in the ease of officers dis¬ 
missed in time of war, the president 
having no power to dismiss officers 
summarily at other times. It has 
been held that it did not apply to 
officers dismissed before its passage. 
—Dig.J.AG.(1912) 492—16 Op.Atty.- 
Gen. 599. 

13. Newton V. U. S., 18 CtCl, 435— 
5 C.J. p 317 note 42. 

14. Armstrong v. U. S., 26 Ct.Cl. 387, 
affirmed 16 S.Ct. 1037, 169 U.S. 246, 
40 Ii.Edl. 146—Ide v. U. S., 25 CtCl. 


401, affirmed 14 S.Ct. 188, 150 U.S. 
617, 37 L.Ed. 1166. 

15. Fletcher v. U. S., 26 CtCl. 541, 
reversed on other grounds 13 S.Ct. 
652, 148 U.S. 84, 37 L.Bd. 378. 

16. Mimmacfc v. U. S., 97 U.S. 426, 
24 L.Bd. 1067, affirming 10 CtCl. 
684—^Bennett v. U. S., 19 CtCl. 379. 

17. McBlair v. U. S., 19 CtCl. 628— 
Miller v. U. S., 19 CtCl. 338. 

13. U. S. V. Corson, 5 S.Ct 1168, 114 
U.S. 619, 29 L.Ed. 254, reversing 17 
CtCh 344—5 C.J. p 317 note 47. 

19- U. S. V. Corson, supra. 
Temporaxy appointments 
Where a chief pay clerk in the 
navy is appointed a temporary as¬ 
sistant paymaster with rank of lieu¬ 
tenant under the act of May 22, 1917, 
and his temporary appointment is 
revoked by the president under said 
act with an order to revert to his 
permanent status of chief pay clerk, 
the president has no power to cancel 
his order of demotion, so as to re- j 
store the officer to his status of as- 1 
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[ sistant paymaster with rank of lieu¬ 
tenant, as this can only be done by 
a new appointment with the advice 
and consent of the senate.—^Beaty v. 
U. S., 58 Ct.CL 26. 

20. Mimmack v. U. S., iCtCl,) 97 

U. S. 426, 24 L.Ed. 1067—Bennett 

V. U. S., 19 CtCl. 379—5 C.J. p 
317 note 49. 

21. U. S. V. Corson, 6 S.Ct 1158, 114 
U.S. 619, 29 L.Ed. 254, reversing 17 
CtCl. 344—5 C.J. p 317 note 60. 

22. Collins v. U. S., 15 CtCl. 22, af¬ 
firming 14 CtCl. 668, 673—5 C.J. p 
317 note 51. 

23. Collins V. U. S., supra. 

24i Ex parte Wilson, (D.C.Ya.) 33 
P.(2d) 214. 

25. Weeks v, U. S. ex rel. Creary, 
61 App-D.C. 195. 277 P. 694, affirm¬ 
ed U. S. ex reL Creary v. Weeks, 42 
S.Ct 509, 259 U.S. 336, 66 L.Ed. 
973. 

26. U, S. V. Williamson. (CtCl.) 23 
Wall.(U.S.) 411, 23 L.Ed. 89—5 C.J. 
p 318 note 63. 
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to pertinent army regulations, to go where he wishes 
during the pennitted absence, to employ his time as 
he pleases, and to surrender his leave if he chooses,^7 
the only requirement being that the expiration of his 
leave must find him at his post.28 

§ 19, — Powers, Duties, and Privileges 

a. Army officers in general 

b. Navy officers in general 

c. Exemption from civil process 

a* Army Ojffiicers in General 

(1) In general 

(2) Power to contract for the govern¬ 

ment 

(1) In General 

Duties and powers of military officers are regulated 
by law. 

The duties and powers of a military officer of the 
United States are regulated by law, the construc¬ 
tion and application of which is for the court to de¬ 
termine but it is an unbending rule of the law 
that the exercise of military power, when the rights 
of the citizen are concerned, shall never be pushed 
beyond what exigency requires.^^ 

(2) Power to Contract for the Government 

(a) In general 

(b) Necessity for advertising 

(c) Necessity for approval 

(a) In General 

Only officers especially empowered to do so may bind 
the government by contract. 

Only officers specially empowered so to do are 
authorized to bind the government by express con- 
tract,3i and in the exercise of this power they are 
bound by the rate of compensation^^ and the ar¬ 
ticles'^ allowed by law. No claim against the Unit¬ 
ed States can be based upon a purchase within the 
enemy's lines.^^ A contract regularly made between 


United States officials and a contractor for the de¬ 
livery of supplies at a military post cannot be modi¬ 
fied by an oral agreement wi^ an inferior officer.^ ^ 

(b) Necessity for Advertising 

A previous advertisement may or may not be neces¬ 
sary to the validity of such contracts. 

Parol contracts, entered into by a quartermaster 
without previous advertisement and without an exi~ 
gency declared by the commanding officer, have been 
held void.3^ Where an exigency exists, however, 
supplies may be purchased, without advertisement 
under orders of the commanding officer^? In whom 
exists the exclusive power to declare an emergency.^^ 
Such a contract must be ordered by the commandh 
ing officer,^® and the order must be given in writ¬ 
ing.^® The right is limited, moreover, to the con¬ 
tinuance of the emergency.^^ Under the act of June 
12, 1906 [34 St. at L. p 258 c 3078], contracts for 
army supplies or services not exceeding five hun¬ 
dred dollars may now be made in open market with¬ 
out advertising. 

(c) Necessity of Approval 

Contracts made pursuant to proper orders need not 
be subsequently approved; otherwise approval may be 
necessary. 

Where a contract was made under orders in due 
form of law no subsequent approval of the contract 
is necessary but where a contract was not author¬ 
ized it must be approved by the proper authority.^^ 
A contract may itself expressly require approval, and 
when such is the case it is not valid until approv- 
ed.4^ 

b. Navy Officers in General 

Naval officers are regarded as agents and repre¬ 
sentatives of the president, who Is commander in chief 
of the army and navy 

The officers of the navy, like the secretary of the 
navy himself, are the agents and representatives of 
the president of the United States who is the com- 


27. XT. S. V. Williamson, supra. 

28. XT. S. V. Williamson, supra—^Fos¬ 
ter V. U. S., 43 CtCl. ITO—Dodge v. 
U. S., 33 CtCl. 28. 

His post is not diansred by the fact 
that, after he has been granted leave 
of absence, he is ordered to perform 
temporary duty at another station, 
and while there accepts his leave.— 
Andrews v. U. S., 15 Ct.a. 264, 

28. U. S. v, Willard,’ (C.C.N.T.) 28 
F.Oas.No.16,698, 1 Paine 639—5 C. 
J. p 318 note 58. 

30. Raymond v. Thomas, (S.C.) 91 
U.S. 712. 23 luEd. 484—6 C,J. p.'SlS 
note 59. 


31. Kirkham v. XT. S., < CtCl. 223— 
Ayres v. XT. S„ 3 CtCl, 1—5 C.J. p 
318 note 60. 

32. Arthur V. U. S., 16 Ct.Cl 422. 

3a U. S. V. Webster, (D.C.Me.) 28 
F.Cas.No.16,668, 2 Ware 46—5 C.J. 
p 318 note 62. 

34. JIart w ,U. S., 16 CtCL 459. 

35. Llitchell v. 0. S., 19 CtCl. 39. 

36. Adams v. XT. S., 7 CtCl. 437. 

37. XJpdegraif v. XT. S., 8 CtCl. 614— 
Floyd v. XT. S., 2 CtCh 429—^Mowry 
V. XT. S., 2 CtCl. 68, 7 CtCl. 84— 
Reeside v. U. S., 2 CtCl. 1, 7 Ct.Cl. 
32—g'C.J. p 318 note 66. 
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38. Henderson v. TJ S., 4 CtCl. 75. 

38. O’Neil v. U. S., 4 CtCl, 642— 
McKinney v. XT. S., 4 CtCl. 537. 

40. Cobb V. U. S., 18 CtCl. 514, over- 
ruling Thompson v. TJ. S., 9 CtCl. 
187. 

41. Emery v XT. S., CtCl. 401— 
5 C.J. p 318 note 70. 

42. Green v, XT S., IS Ct.Cl. 93— 
Akers v. U. S., 2 CtCL 375—5 

p 3.19 note 71. 

43. Filer v. U. S., (Ct.CL> 9 Wall. 
(XJ.S.) 45, 19 l..Ed. 549—6 C.J. P 
819 note 72. 

44. Cathell V. XT. S., 46 CtCl. 363— 

1 5 C.J, p 319 note 73. 
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mander in chief of the army and navy.’^S The com¬ 
mander of a vessel of war has a right to issue and 
enforce orders as to the discipline of his ship,^^ and 
may control the issue of stores by the purser, but 
not vary their price.^*^ A naval officer has no au¬ 
thority, by virtue of his office alone, to charter a 
steamer for the use of the quartermaster’s depart¬ 
ment,^ ^ or to deliver materials, arising from the 
breaking up of a war vessel, to a contractor for the 
repair of another war vessel, in payment for the 
work of the latter, where such materials are not 
used in the repairs, but are sold by the contractor 
for his private benefit.^^ 

Transportation of goods on naval vessel. Under 
the eighth article for the government of the navy the 
commanding officer of a naval vessel may receive on 
board his ship gold, silver, or jewels for transpor¬ 
tation or safekeeping. A shipper who places such 
articles on board a naval vessel for transportation 
impliedly agrees to pay the compensation provided 
for in the naval regulations,^® and the officer’s right 
to compensation cannot be suspended by the secre¬ 
tary of the navy without the approval of the presi- 
dent.5l However, the contractual obligations aris¬ 
ing out of the receipt and transportation are solely 
between the officer and the shipper.®^ Where the 


gold transported is actually the property of the gov¬ 
ernment no compensation can be recovered.®3 

c. Exemption from Civil Process 

Persons in military service including officers may b« 
exempted from the service of civil process. 

By virtue of statutory provisions, exemption from 
service of civil process has been frequently extended 
to persons engaged in the military service of the 
United States.^4 Statutes of this character have 
been upheld as against constitutional objections that 
they impaired the validity of contracts by delaying 
the remedy and it has been held that they should 
be construed liberally.^® "Civil process,” within the 
meaning of the statutes, has been held to extend to 
a scire facias on a mortgage, ^ 7 and an alias order for 
the sale of real estate.58 Under a statute granting 
exemption to the militia of a state, a paymaster hold¬ 
ing an original appointment from the government of 
the United States is not entitled to exemption from 
service of civil process.^® 

Arrest on civil process. While enlisted men are 
generally exempt from arrest on civil process, as 
will appear hereinafter in section 30, commissioned 
officers, on the other hand, are not exempt in any 
case, it seems, unless such exemption is secured by 


45. McGowan v. Moody, 22 App.(I). 
C.) 148. 

4ja. Wilkes V. Dinsman, (D.CO 7 
How.(U.S.) 89, 12 L.Ed. 618—5 C.J. 
p 319 note 75. 

47. U. S. V, Buchanan, (D.C.Pa.) 24 
F.Cas.No.14,678, Crabbe 563, revers¬ 
ed on other grounds 8 How. 83, 12 
Ii.Bd. 997. 

48. Slawson v. XT. S., 4 Ct.Cl. 87. 

49. Steele v. U. S., 5 S.Ct. 396, 113 
U.S. 128, 28 L.Ed. 952, affirming 19 
CtCl. 181. 

50. Phillips V. U. S. Grain Corpora¬ 
tion, (C.C.A.N.T.) 279 F. 244, re¬ 
versed on other grounds U. S. Grain 
Corporation v. Phillips, 43 S.Ct. 283, 
261 U.S. 106, 67 L.Ed. 552. 

51. Phillips V. U. S. Grain Corpora¬ 
tion, (C.C.AN.T.) 279 F. 244, re¬ 
versed on other grounds U. S. Grain 
Corporation v. Phillips, 43 S.Ct. 283, 
261 U.S. 106, 67 L.Ed. 552. 

Bight not waived 
A naval officer, who refused to ac¬ 
cept release from responsibility for 
gold transported by him on his ves¬ 
sel, did not waive his right to com¬ 
pensation, under Navy Regulations 
art 1510 by stating, “I take full re¬ 
sponsibility for the transportation of 
the gold to the United States,” as it 
is only where the party is deceived 
in the belief that the assertion of 
right to compensation is abandoned 
that it can be successfully urged 


there has been a waiver.—^Phillips v. 
U. S. Grain Corporation, (C.C.A.N.T.) 
279 F. 244, reversed on other grounds 
U. S. Grain Corporation v. Phillips, 
43 S.Ct. 283, 261 U.S. 106, 67 L.Ed. 
552. 

52. Cartas v. U. S., 40 S.Ct 42, 250 
U.S. 545, 63 L.Ed. 1133, affirming 
48 CtCl 161—Phillips v. U. S. Grain 
Corporation, (C.C.A.N.Y.) 279 F. 
244, reversed on other grounds U. S. 
Grain Corporation v. Phillips, 43 
S.Ct 283, 261 U.S. 106, 67 L.Ed. 
552. 

53. U. S. Grain Corporation v. Phil¬ 
lips, (N.T.) 43 S.Ct 283, 261 U.S. 
106, 67 L.Ed. 552, reversing (C.C. 
A.) 279 F. 244. 

Where the American relief admin¬ 
istration was utilizing ITnited States 
Grain Corporation, as authorized by 
the act of March 4, 1919 (Comp.St 
Suppl.Annot[1919] §§ 3115%kk[l]- 
3115%kkC7]), to carry out its work, 
and, through the corporation, all of 
whose stock was owned by the Unit¬ 
ed States, had sold grain to a foreign 
government, a reference to the pro¬ 
ceeds of the sale as the money of the 
relief administration in a cable mes¬ 
sage asking authority for the trans¬ 
portation of the money as government 
property on a naval vessel was imma¬ 
terial, as regarded right of officer to 
compensation.—^U. S. Grain Corpora¬ 
tion v. Phillips, (N.Y.) 43 S.Ct. 283, 
261 U.S. 106, 67 L.Ed. 552, reversing 
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(C.C.A.) Phillips V. U. S. Grain Cor- 
poration, 279 F. 244. 

Order of the secretary of the navy, 
authorizing transportation without 
liability of the commander of the 
vessel, except as in other cases of 
government property, of gold belong¬ 
ing to the United States Grain Cor¬ 
poration, was not a suspension of 
Navy Regulations art 1510, governing 
transportation of gold for private in¬ 
dividuals on naval vessels, even 
though it was made in answer to a 
request by the commanding officer 
for a suspension of the regulation, 
and stated that the regulation was 
suspended, since such characteriza¬ 
tion of the act could not change its 
legal effect.—^U. S. Grain Corporation 
V. Phillips, (N.Y.) 43 S.Ct. 283, 261 
U.S. 106, 67 L.Ed. 552, reversing (C. 
C.A.) Phillips V. U. S. Grain Corpo¬ 
ration, 279 F. 244. 

54. Davidson v. Barclay, 63 Pa. 406 
—Drexel v. Miller, 49 Pa. 246— 
Daron v. Prudential Ins. Co., 26 Pa. 
Dist 691. 

55*. Coxe V. Martin, 44 Pa. 322—Da¬ 
vis V. Detwiller, 28 Pa.Dist. 113. 

56. Davis v. Detwiller, supra. 

57. Drexel v. Miller, 49 Pa. 246— 
Coxe V. Martin, 44 Pa. 322. 

58. Davis V. Detwiller, 28 Pa.Dist 
.113. 

59. Mechanics’ Sav. Bank v. Sallade, 
1 Woodw.(Pa.) 23. 
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statute.®® Moreover a statute which exempts officers 
and soldiers from arrest does not exempt them from 
the service of process where bail is not required.®^ 
Such exemption exists only from the time the officer 
is sworn into the service.®^ 

§ 20. -Pay and Allowances 

a. Pay proper 

b. Longevity pay 

c. Extra pay 

d. Double pay 

e. Allowances 

f. Forfeiture of pay and allowances 

g. Stoppage of pay 

h. Recovery back of compensation and 

set-off of debts 

i. Allowance on death of officer 

a. Pay Proper 

• (1) In general 

(2) Army officers generally 

(3) Navy officers generally 

(4) Warrant officers 

(5) Captured officers 

(6) Instructors at military or naval acade¬ 

my 

(7) Retired and reinstated officers 

(8) Officers absent from duty or on wait¬ 

ing orders 

(9) Officers holding two offices 

(10) Mounted pay 

(11) Effect of resignation 

(1) In General 

The matter of pay and allowances of officers is un¬ 
der complete control of congress. 

Pay is a fixed and direct amount given by law to 

60. Ala»—parte Harlan^ 39 Ala. 

563. 

Ga.—White v. Lowther, 3 Ga. 397. 

S.C.—Moses V. Mellett, 34 S.C.L. 210. 

6 C.J. p 367 note 96. 

61. Hart v. Flynn, 8 Dana (Ky.) 190. 

62. Rank v. Wenger, 1 Pearson (Pa.) 

532. 

63; Scott Military D., quoted in Ir¬ 
win V. U. S., 38 CtCl. 87, 102, af¬ 
firmed 25 S.Ct. 434, 197 U.S. 223, 

49 Ii.Bd. 732—Sherburne v. U. S., 

16 Ct.Cl. 491, 496—5 C.J. P 319 note 
79. 

64. Nord v. XT. S., 78 CtCl. 795, certi¬ 
orari denied 65 S.Ct. 88, 293 U.S. 

676. 

Under the statute validatlnsr 
signments of provisional rank, in the 
naval reserve or marine corps re¬ 
serve and making such assigmfients 
conclusive for all purposes from the 
dates of the assignments made the 


persons in the military service in consideration of and 
as compensation for their personal service.®® As¬ 
signment to duty and the obligation to perform it 
determine the right of an officer to pay.®^ Congress 
has complete control of this compensation,®® and 
where it is fixed by the law which provides for its 
payment it can neither be increased nor decreased 
by presidential or departmental order or regulation 
unless the power to do so is conferred by congres¬ 
sional act;®® and even in such case the regulations 
must be uniform.®^ The provision of a pay act that 
it shall be effective as of a certain past date, and 
a further provision that no back pay or allowances 
shall accrue by reason of its passage are not incon¬ 
sistent, since the latter provision intends that no pay 
or allowances back of the effective date of the act 
shall accrue by reason of its passage.®® 

Retroactive appointment. The appointment of an 
officer cannot be made retroactive, so as to entitle him 
to the emoluments of the office prior to the time of 
his actual appointment, except where such a course is 
expressly authorized by statute.®® This may be done, 
however, by authority of congress,*^® as was done in 
the case of provisional ratings during the World War 
in the naval reserve force.^^i 

Antedating discharge. An officer’s right to pay 
down to the time of his discharge cannot be im¬ 
paired by an order of the war department direct¬ 
ing such discharge to bear a date earlier than that 
on which it was issued.*^® 

On promotion. An officer whose promotion de¬ 
pends, not upon vacancies occurring, but upon his 
length of service and his examination for promo¬ 
tion, is entitled to the increased pay of the office 
from the date on which he became entitled to ex- 

66. Quackenbusb v. XT. S., 33 Ct.Cl. 
355, affirmed 20 S.Ct 530, 177 U.S. 
20, 44 D.Bd. 654—5 C.J. p 310 note 
51, p 319 note 83. 

Act providing for coxuiuissionlng of 
veterinarians 

Act June 3, 1918 § 16 (Comp.St. S 
1724a), does not provide for the pro¬ 
motion of any person then in the 
army, but merely renders certain 
veterinarians in the service eligible 
for appointment to a commissioned 
rank. A person appointed pursuari* 
to its provisions was originally 
pointed and not promoted, and could 
not have the rank and pay from the 
date of the approval of said act.— 
Jefferis v. U, S., 54 CtCl. 177. 

70. Collins V. U. S., 15 CtCl. 22, af¬ 
firming 14 CtCl. 568. 

71. Macinnis v. U. S., 75 CtCl. 538— 
Lasher v. U. S., 73 CtCl. 699. 

72. Allstaedt v. U. S., 3 CtCt 284. 


right to pay of an officer affected by 
this provision depend on the date of 
his assignment to duty, and not on 
the date as of which he was given 
his rank.—Nord v. U. S., 78 CtCl. 795, 
certiorari denied 55 S.Ct 88, 293 XJ.S. 
576. 

Failure of congress to make au ap¬ 
propriation for the statutory pay of 
an officer does not of itself, preclude 
his right to recover.—^Wilson v. XJ. S., 
77 CtCl. 630. 

66. U. S. V. McDonald, (CtCl.) 9 S. 
Ct 117, 128 U.S. 471, 32 L.Ed. 506— 
5 C.J. p 319 note 80. 

66. Rodgers v. U. S., (CtCl.) 22 S.Ct 
582, 185 U.S. 83, 46 L.Ed. 816—5 
C.J. p 819 note 81. 

67- U. S. V. Ripley, (La.) 7 Pet(U. 
S.) 18, 8 L.Ed. 593—5 C.J. p 319 
note 82. 

68. Gantz V. U. S.» 70 CtCl. 689. 
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aminationAny officer who is promoted in course 
to fill a vacancy is entitled to the pay of the grade 
to which he is promotedJ^ 

(2) Army Officers Generally 

The pay and allowances of army officers Is control¬ 
led by the Joint Services Pay Act, and the amounts de¬ 
pend upon the grade and length of service of the par¬ 
ticular officer. 

The pay and allowances of officers of the army 
are governed by the provisions of the Joint Services 
Pay Act (June 10,1922 c 212 § 1 [42 St. at L. p 625; 
37 U.S.CA. § 1]) which fix the rates of pay of officers 
of the regular army, navy, marine corps, coast guard, 
coast and geodetic survey, and the public health serv¬ 
ice. Under the provisions of this act, for the pur¬ 
pose of computing the annual pay of officers below 
the grade of brigadier general, certain pay periods 
are prescribed, and the base pay for each period is 


fixed, and the right of an officer to the pay of a cer¬ 
tain period depends on his grade and the length of his 
service.76 Thus to entitle a captain to the pay and 
allowances of the third period he must have com¬ 
pleted seven years of service or his first appoint¬ 
ment in the permanent service must have been above 
the grade of second lieutenant, or he must have held 
his present rank from or before a specified date, and 
lacking these qualifications he is entitled to the pay of 
the second period only.*^® All officers of the army, 
whether on the active or retired list, are paid accord¬ 
ing to their rank,77 the pay given by law being an in¬ 
cident to the rank so granted which the court can al¬ 
low without regard to departmental recognition.78 
The pay of an army officer being fixed by statute, his 
right to compensation rests on the statute and not on 
contract,79 and his acceptance of less than the statu¬ 
tory amount does not estop him from claiming the full 


73. Doyle v. U. S.. 47 CtCl. 356—5 

C.J. p 319 note S5. 

74. Williams v. U. S., 47 CtCL 316— 

5 C.J. p 319 note 86. 

7& Rockwood v. U. S., 60 Ct.Cl. 829. 
XTo credit for inactive service 

A major in marine corps, retired 
in 1911, is not entitled to have years 
of inactive service counted in deter¬ 
mining base pay.—^Leonard v. U. S., 
49 S.Ct. 232, 279 U.S. 40, 73 L.Ed. 604, 
affirming 64 Ct.Cl. 384, certiorari 
granted 49 S.Ct 11, 278 U.S, 686, 73 
L.,Bd. 520. 

Pay and allowances under previons 
statutes 

(1) Of military bands,—^Patysche- 
ke V. U, S., 31 CtCl. 384. 

(2) Of officers of the revolutionary 
army.—^Williams v. U. S., 11 S.Ct 43, 
137 U.S. 113, 34 L.Ed. 590, affirming 
22 CtCl. 116—5 C.J. p 319 note 87 
[b]. 

(3) Of ordnance storekeeper acting 
ajs assistant commissary.—Grealish 
V. U. S.. 20 CtCl. 486. 

(4) Of regimental quartermaster 
also acting as commissary.—^Morri¬ 
son V. U. S., 13 CtCl. 555, affirmed 
96 U.S. 232, 24 L.Ed. 688. 

(6) Of provost marshal under the 
act of March 3, 1866 [is U.S.St at L. 
p 497].—Kirker v. U. S., 21 CtCl. 220. 

(6) Of supernumeraries mustered 
out under the act of July 15, 1870 [16 
U.S.St at L. p 318].—Hildebum v. 
U. S., 13 CtCl. 62. 

Volunteer officers 

(1) In case of volunteer officers 
commissioned by the governors of 
states, their entry into the military 
service of the United States dates 
from their muster in; and in case of 
volunteer officers appointed by the 
president .by and with the advice and 
consent of the senate, their service 
date® from their acceptance of their [ 


commissions and oath of office. Rec¬ 
ognising, however, that the period 
of probation between enrollment and 
muster in gave them an equitable 
claim to compensation, congress has, 
at times, given volunteers who were 
finally mustered in compensation to 
cover this interval.—23 Op.Atty.-Gen. 
406. 

(2) Congress has likewise repeated¬ 
ly recognized such an equitable claim 
by various laws known as “remuster 
laws” for the relief of volunteer of¬ 
ficers who rendered service under 
their commissions but who were not 
mustered in until later.—Joint reso¬ 
lution of July 26, 1866, and of July 
11, 1870, and the acts of June 3, 1884, 
Pebr. 3, 1887 [24 U.S.St. at L. p 377], 
and Febr. 24, 1897 [29 U.S.St. at L. 
p 593]—5 C.J. p 320 note 93. 

(3) The act of Feb. 24, 1897, pro¬ 
vides for the relief of certain officers 
in the Civil War for services rendered 
after appointment or commission and 
before muster in or acceptance of 
their commissions.—^29 St. at L. p 693 
c 311 § 1—5 C.J. p 320 note 94. 

(4) To entitle an officer to the ben¬ 
efit of this statute his command must 
have been recruited to the minimum 
number required by law, or must 
have been assigned to duty in the 
field, and a vacancy in the grade to 
which he was appointed must have 
existed at the time of his appoint¬ 
ment or commission. Furthermore, 
the officer must show by his appoint¬ 
ment or commission the date from 
which he was to take rank thereun¬ 
der, that being the date from which, 
for the purposes of pay, he is to be 
considered to have been mustered In¬ 
to the service. Such appointment or 
commission may be shown by any evi¬ 
dence, record or otherwise that would 
be competent in a court of l^stice.i— 
Candy v. U. S., 45 CtCl. 485—North- 
rup T. -0. S.', 46 ot-dl eMBtew&etn® 

M 


V. U. S., 39 CtCl. 399—5 C.J. p 320 
notes 94-97, p 321 note 98. 

(5) It is well settled by statute, by 
regulations, and by judicial deci¬ 
sions, that volunteer officers and en¬ 
listed men are entitled to be paid up 
to the time of their discharge or mus¬ 
ter out—Daggett v. U. S., 39 Ct.CL 
209—5 C.J. p 321 note 99. 

Base pay and allowances of hxigra- 
dier generals and officers above that 
grade.—37 U.S.C.A § 12. 

76. Webb V. U. S., 69 CtCl. 46. 
provisional appointment in pexma. 

nent service 

An army captain, having been first 
appointed provisionally under the act 
of June 3,1916 [39 St at L. p 166] as 
a second lieutenant in the permanent 
service, resigned voluntarily, and 
was thereafter appointed a first lieu¬ 
tenant and later, although not until 
after the date specified in the stat¬ 
ute, was promoted to captain. His 
claim for pay and allowances of the 
third period was denied because his 
total service was less than seven 
years and he had not held his present 
rank from or before the required date, 
and his provisional appointment as 
second lieutenant was his first ap¬ 
pointment in the permanent service, 
his voluntary resignation not making 
his subsequent appointment as first 
lieutenant his first appointment not¬ 
withstanding he resigned before, and 
was appointed first lieutenant after, 
the passage of the joint service pay 
act, as this act was intended to apply 
to appointments prior to the act un¬ 
der which he was appointed first lieu¬ 
tenant—Webb v. U. S., 69 CtCl. 46. 

77. Tyler v. U. S., 16 CtCl. 223, af¬ 
firmed 105 U.S. 244, 26 L.Ed. 985^ 

5 C-J. P 319 note 88. 

7S. Cloud V. U. S., 4$ CtCl. 69—Haw- 
kins v. U. S., 40 CtCl. 110. 

•79^ Eminons V. U. S., 63 CtCl. 121. 
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amount.^® An officer who has been dismissed from 
the service by the president and whose place has been 
filled by nomination of his successor and confirmation 
thereof by the senate is out of the service and cannot 
maintain any action for pay,8i and special legislative 
authority is necessary to entitle him to pay although 
it is contended that his dismissal was void ab initio.S2 

Aides. Under a provision allowing the general 
of the armies a specified number of aides, and pro¬ 
viding that they shall have, while serving as aides, 
the rank of colonel of cavalry, an officer of a grade 
lower than colonel is entitled to the rank, pay, and 
allowances of colonel while serving as aide.^^ 

(3) Navy Officers Generally 

(a) Ordinary pay 

(b) Sea pay and shore pay 


(a) Ordinary Pay 

The pay of naval officers Is regulated by the Joint 
Services Pay Act, and such other statutory provisions 
as affect it under special circumstances. 

Under the provisions of the Joint Service Pay Act 
(June 10, 1922 c 212 § 1 [42 St. at L. p 62S; 37 
U.S.CA. § 1]), providing for pay of officers of the 
army, navy, marine corps, coast guard, coast and 
geodetic survey and the public health service, the 
base pay of naval officers below the grade of rear 
admiral is fixed by pay periods of specified amounts, 
and the right to the pay of a particular period de- 
oends on whether the officer has attained the grade 
and has completed the length of service required by 
.he statute.S4 In the note below may be found rul¬ 
ings and decisions under some earlier statutes.^s 
Various other provisions affect the amount of pay 


80. Emmons v. XT. S., supra. 

81. Wallace v. XJ S., 55 CtCl. 396. 

82. Wallace v. XJ. S., 42 S.Ct 221, 
257 U.S. 541, 66 L.Ed. 360, affirming 
55 CtCl. 896, petition denied 42 S. 
Ct 318, 258 U.S. 296. 66 L.Ed. 626. 

83. Bowditch v. U. S., 60 CtCl. 92. 

84. Allen v. U. S., 67 CtCL 658. 
Service to be counted. 

(1) A provision that “officers in 
the service” on June 30, 1922 shall be 
entitled to include certain prior serv¬ 
ice to determine their pay period re¬ 
fers to commissioned and not war¬ 
rant officers, so that a warrant officer 
not commissioned as ensign until 
after that date cannot avail himself 
of its provisions.—^Allen v. U. S., 67 
CtCl. 658. 

(2) A navy gunner accepting a 
commission as ensign May 27. 1924, 
was entitled to count only commis¬ 
sioned service in computing base and 
longevity pay under Act June 10, 1922 
§ 1 [42 St at li. p 627].—-Allen v. 

U. S.. supra. 

85. At sea or on shore duty 

The amount of pay varied accord¬ 
ing to whether the officer was at sea, 
on shore duty, or on leave or wait¬ 
ing orders, the highest pay being for 
sea service.—^U.S.Rev.St § 1556 et 
seq.—^U. S. V. Moore, 96 XT.S. 760, 24 
L.Ed. 588—5 C.J. p 321 note 1. 
Judge-advocate-general of the navy 

The judge-advocate-general of the 
navy receives the same pay and al¬ 
lowances as does the judge-advocate- 
general of the army.’—July 1, 1918, c 
114 [40 St at li, p 717; 6 U.S.C.A. $ 
441]—5 C.J. p 321 note 1 [6]. 

Maxine band.—^Eev.St S 1613 — U. 
S. V. Bond, 8 S.Ct 601, 124 U.S. 801, 
31 L.Ed. 473, affirming 21 CtCl. 457 
—5 C.J. p 321 note 1 [c]. 

Bassed assistant surgeons.^—U. S. 

V. Moore, (CtCl.) 96 U.S. 760, 24 p.Bd: 
68$—Johnson r. U. S.^ 2 CtCl. 267. 


Warrant officers.—^Act April 21, 
1806 [2 St at L. p 390 c 35 § 3]— 
Johnson v. U. S., 2 CtCl. 167. 

Ifavy Personnel Act 

(1) While Rev.St 5 1466 had fix¬ 
ed the relative rank of army and 
naval officers, no provision for simi¬ 
larity of pay was made until the pas¬ 
sage of the Navy Personnel Act [30 
St at L. p 1007] which provided that 
after June 30, 1899, commissioned of¬ 
ficers of the line of the navy and of 
the medical and pay corps shall re¬ 
ceive the same compensation and al¬ 
lowance, except forage, as are or may 
be provided by or in pursuance of 
law for the officers of corresponding 
rank in the army. This act was 
passed to remove dissatisfaction 
among naval officers because they did 
not receive the same pay as army offi¬ 
cers of corresponding rank, and was 
designed to equalize the pay of of¬ 
ficers in the respective services.—^U. 
S. V. Thomas, (CtCl.) 25 S.Ct 102, 
195 U.S. 418, 49 Ii.Ed. 259—5 C.J. p 
321 notes 5 [a], 7. 

(2) This act while providing 
against a reduction of then existing 
pay of commissioned officers of the 
navy, undertook to equalize the pay 
of naval officers, theretofore general¬ 
ly below that paid to officers of cor¬ 
responding rank in the army, with 
that of officers in the army of equal 
rank, and on that policy the act of 
June 7, 1900, engrafted the qualifi¬ 
cation that the pay of a naval officer 
should not be reduced, and that he 
should receive the pay he would have 
received but for the passage of said 
act where it amounted to more than 
he would otherwise receive under 
such act.—^McDonald v. U. S., 48 Ct 
Cl. 123—5 CJ. p 322 note 9-10. 

(3) These various provisions ap¬ 
plied only with respect to the general 
pay of officers.—5 C.J. p 322 note 11. 

(4) They undertook to afford a 
measure of compensation only for 
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duties which could properly be re¬ 
quired of a naval officer, and they 
had no operation to provide pay for 
services peculiar to the army.—^U. S. 
V. Crosley, (CtCl.) 25 S.Ct 261, 196 
U.S. 327, 49 Ii.Ed. 497—5 C.J. p 322 
note 12. 

(6) It was similarity of rank, not 
similarity of duties, which determin¬ 
ed the rate of pay.—^Huse v. U. S., 43 
CtCl. 19—Stevens v. U. S., 41 CtCl. 
456—5 C.J. p 322 note 13. 

(6) Furthermore they extended 
only to officers on the active list and 
in the permanent service, and they 
were held not to repeal any previous 
act with which they could stand in 
harmony, and were subject to other 
general provisions qualifying the 
rules as to pay of naval officers.— 
Hannum v. U. S., 43 CtCl. 320—^Tay¬ 
lor V. U. S., 38 CtCt 156—5 C.J. p 322 
notes 14-16. 

(7) The Navy Personnel Act did 
not apply to boatswains there being 
no officer in the army corresponding 
in rank with a boatswain in the navy. 
—Ollif V. U. S., 46 CtCl. 349. 

(8) This provision did not apply 
to a civil engineer entering the navy 
merely for temporary service.—^Nel¬ 
son V. U. S., 41 CtCl. 157. 

(9) It impliedly repealed the stat¬ 
utory provisions allowing sea rations 
to naval officers.—Gibson v. U. S., 
(CtCl.) 24 S.Ct 613, 194 U.S. 182, 
48 Ii.Ed. 926, affirming 38 CtCl. 170. 

(10) A credit of service for the 
purpose of computing future pay 
only, and not for the readjustment 
of past compensation, must be deemed 
intended by the proviso in the Navy 
Personnel Act [30 St. at It. p 1007 c 
413 § 13], that all officers who have 
been or may be appointed to the navy 
from civil life shall, on the date of 
appointment be credited “for com¬ 
puting their pay” with five years* 
service, in view of the declared pur- 
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which an officer will receive while on furlough (34 
U.S.C.A. § 881; Rev.St § 1557), on leave of absence 
and engaged in other than governmental service (34 
U.S.CA. § 871), or while absent from duty on ac¬ 
count of illness resulting from misconduct, or other 
specified causes (34 U.S.CA. §§ 882a~882d). 

Staff and line officers. The object and aim of the 
Equalization Pay Act of June 10, 1922 (37 U.S.CA. 
§ 1) was to correct the inequality in the pay received 
by an officer of the line and a staff officer, both hav¬ 
ing served the same length of active commissioned 
service, but the line officer, through more rapid pro¬ 
motions in rank necessarily received the increased 
pay of the higher rank, while the staff officer whose 
promotions were slower, was of lower rank and drew 
the pay of the lower rank, although having served 
the same length of active commissioned service as the 
line officer.^® The provision of this act, giving to 
lieutenants of the staff corps of the navy the pay 
and allowances equal to that of lieutenant command¬ 
ers of the line where their total commissioned serv¬ 
ice equals that of lieutenant commanders of the line 
drawing pay of the fourth period does not contem¬ 
plate the comparison of line and staff services which 
were not concurrents'^ nor equal,^s ^or the compar¬ 
ison of an officer of the staff on active service with 
an officer of the line on the retired list;S9 nor, in 
such case, can any comparison be made where the 
line officer's service includes naval academy serv¬ 
ice, while the staff officer has no such service, al¬ 
though the active commissioned service of both is 


equal.9® The statutory provision in the act provid¬ 
ing for equalization of promotions as between staff 
and line officers of the navy, limiting the number of 
rear admirals in the permanent rank of the medical 
corps, contains nothing restricting pay of an officer 
promoted to such rank to the date of his promotion 
where his commission is antedated to the date of 
commission, as rear admiral, of his running mate 
in the line, and except for a further provision against 
increases in pay and allowances prior to the date of 
the act he would be entitled to pay and allowances 
from the time to which his commission was ante- 
dated.9^ By the laws governing the navy, unlike 
those respecting the army, the pay of staff officers 
was fixed generally according to, and by the designa¬ 
tion or title of, the offices held by them, and does 
not depend upon their rank .^2 

Pay on promotion. The provision as to pay and 
allowances of officers advanced in rank and grade 
requires that when officers are advanced pursuant 
to law the pay and allowance of the higher grade 
or rank shall commence from the date stated in the 
commission of the officer, and was intended to .give 
to the appointing power the right to name the date on 
which an officer, advanced in grade or rank, should 
take such grade or rank and receive pay and al¬ 
lowances accordingly.®^ The date of the commission 
determines the date it was intended the officer should 
take rank, and he is entitled to the pay and allow¬ 
ances fixed therefor from that date if eligible to 
the office at that time,®^ and the date of the com¬ 


pose for which such credit is given, 
and of the provision in the first clause 
of the statute which makes increased 
pay begin with the next fiscal year. 
—White V. U. S.. 24 S.Ct. 171, 191 U. 
S. 545, 48 li.Ed. 295, afilrming 37 Ct. 
Cl. 365—Royce v. U. S., 36 Ct.Cl. 328. 

(11) Changes in the rank and pay 
of an assistant surgeon in the navy 
made by the Navy Personnel Act of 
March 3, 1899 [30 St. at L. p 1007], 
and acts of June 7, 1900 [31 St. at 
L. p 697], March 2, 1907 [34 St. at 
D. p 1167], and May 13, 1908 [35 St. 
at Ii. p 127] inured to the benefit of 
acting assistant surgeons appointed 
imder the act of May 4, 1898 [30 St. 
It L. p 380].—Plummer v. U. S., 32 
3.Ct 467, 224 U.S. 137, 56 L.Ed. 697, 
•eversing 45 Ct.Cl. 614 

Sate of pay imder statute of 1908 
Under this act all commissioned 
ffflcers of the active list of the navy 
eceived the same pay and allowances 
.ccording to rank and length of serv¬ 
es, the act specifically fixing the an- 
lual pay of each grade. The act fur- 
lier provided that no existing pay 
hould be reduced thereby and that 
tie pay of all ofiicers on the retired 


list should be based on the pay pro¬ 
vided in such act for officers on the 
active list.—^Act May 13, 1908 [35 
St. at L. p 127 c 166: 

86. Roggenkamp v. U. S., 76 CtCl. 
329. 

87. Roggenkamp v. U. S., supra. 

88. U. S. V. Lenson, (CtCl.) 49 S. 
Ct. 42, 278 U.S. 60, 73 L.Ed. 182. 

89. Roggenkamp v. U. S., 76 CtCl. 
329. 

Active duty of retired officer 
A commissioned officer on the retir¬ 
ed list, although in. an inactive status, 
is still a commissioned officer, and 
if recalled to active service his serv¬ 
ice is active commissioned service 
within the meaning of the statutes 
for comparative service of staff and 
line officers.—^Marvin v. U. S., 78 Ct 
Cl. 567. 

90. Roggenkamp v. U. S., 76 CtCl. 
329 

91. Smith V. U. S., ' h CtCl. 620. 

92. Wood V. U. S., 15 CtCl. 151, af¬ 
firmed 107 U.S. 414, 27 L.Ed. 542. 

98. Smith V. U. S., 50 CtCl. 244. 

94. Downes v. U. S., 52 CtCl. 237— 
Crapo V. U. S., 50 CtCl. 337. 
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Physical defects not ineligibility 

(1) Where a lieutenant eligible for 
promotion was found physically dis¬ 
qualified, and when the physical de¬ 
fect was remedied was nominated as 
a lieutenant commander from the date 
when the vacancy occurred, he is en¬ 
titled to the pay of the higher grade 
for constructive service from the date 
of eligibility and was advanced in 
grade “pursuant to law.”—^Downes v. 
U. S., 52 CtCl. 237. 

(2) An ensign in the navy entitled 
to promotion to the grade of junior 
lieutenant on Jan. 31, 1910, success¬ 
fully passed his examination as re¬ 
quired by Rev.St. § 1496 (Comp,St 
§ 2689), but was found temporarily 
disqualified by the medical board act¬ 
ing under § 1493 (§ 2685). Having 
afterwards successfully passed the 
medical examination, he is entitled to 
pay of lieutenant, junior grade, from 
the date when he was eligible to pro¬ 
motion to that grade.—W'adsworth v. 
U. S., 55 CtCl. 383. 

Pailure to pass professional ezaxe&. 
ination 

The provisions for promotion of of¬ 
ficers of the navy require a profes¬ 
sional examination, and an officer 
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mission cannot be altered, eliminated, or substituted 
by an administrative officer nor by the court but 
the provision does not authorize pay and allowances 
where the date stated is a date prior to that on which 
the officer was eligible to promotion,^^ and where 
the officer was ineligible the court, although it can¬ 
not change the date, can, where the date is errone¬ 
ous, refuse relief.®*^ Where a new commission is 
issued to correct an error in date in a prior com¬ 
mission, in determining the officer’s eligibility recog¬ 
nition will be given the departmental practice of 
reckoning the date from that of appointment rather 
than from the time of actual service where there is 
no statute prohibiting the practice.^^ The Joint Serv¬ 
ice Pay Act of June 10, 1922 [42 St. at L. p 626] as 
amended (May 23, 1928 [45 St. at L. p 719]) is not 
intended to reduce the pay and allowances of an 
officer by promotion, below what he was receiving 
at the time of his promotion.^^ 


Removal of disability by act of congress. Where 
congress removes all the difficulties encountered in 
pursuit of advancement in rank and grade accord¬ 
ing to existing law, and fixes without qualification 
an officer’s status as that of a lieutenant in the navy 
to take rank from a certain date, he is entitled to the 
pay provided by law for that rank from that date.^ 

Aides to rear admirals. By express provision of 
statute officers serving as aides to rear admirals re¬ 
ceive a specified sum in addition to the pay to which 
they are entitled by their grade or rank.^ Where the 
statute has made appropriations for their pay, the 
navy regulations may designate the rank of aides.^ 
Under the present rule no officer above the rank of 
lieutenant in the navy is entitled to pay as an aide 
to a rear admiral but where an officer, eligible to 
serve as aide, does so under competent orders he is 
entitled to receive the additional compensation pro¬ 
vided by the statute.^ This additional pay has been 
regarded as being in the nature of an allowance.® 


failing to pass is suspended from pro¬ 
motion for the period specified in the 
act, after which time he is regxamin- 
ed, and if he again fails he is drop¬ 
ped from the service (34 tJ.S.C.A. §§ 
274, 283). Under these provisions an 
officer failing to pass his examination 
is ineligible to promotion, and if pro¬ 
moted is not entitled to the pay and 
allowances of the grade or rank to 
which promoted, as in such case his 
promotion is not ‘^pursuant to law.”— 
Toulon V. U. S., 51 Ct.Cl. 87. 

Pay from date of eligibility 

(1) If a naval officer is delayed in 
his promotion because he has not been 
examined owing to his absence on 
duty, he is entitled, when promoted, 
to the increased pay of the new grade 
from the time when he should have 
been examined.—Hunt v. U. S., <Ct. 
Cl.) 6 S.Ct 406, 116 U.S. 394, 29 L. 
Ed. 674. 

(2) If, however, he is found un¬ 
qualified for promotion at his first 
examination, and does not become 
qualified until after reexamination, he 
is not entitled to the pay of his new 
grade from the time when he should 
have been examined.—^Austin v. U. 
S., 20 CtOl. 269. 

Effect of Economy Act 

A claim for automatic increase of 
pay normally incident to promotion 
from lieutenant to lieutenant com¬ 
mander of United States navy, which 
was not automatic but which was 
made selectively, is within the statute 
suspending provisions of law which 
conferred upon civilian or noncivilian 
officers or employees of United States 
government automatic increases in 
compensation by reason of length of 
service or promotion.—^Lowry v. Mc- 

0 C.J.S.-~24 


Carl. (App.D.C.) 79 P.(2d) 144, cer¬ 
tiorari denied 56 S.Ct 170, 296 U.S. 
637. 80 L.Ed. 453. 

95. Crapo V. U. S., 50 CtCl. 337. 

96. Toulon v. U. S., 51 CtCl. 87. 

97. Downes v. U. S., 52 CtCl. 237— 
Toulon V. U. S., 51 CtCl. 87. 

98. Toulon V. U. S., 52 CtCl. 833. 

99. Gaiitz V. U. S., 70 CtCl. 589. 
Effect of saving clause 

A savings clause against reduction 
of present pay, of a statute reducing 
pay of naval officers, did not entitle 
an officer to old rate of pay in any 
higher grade to which he might be 
promoted.—^U. S. v. Tates, (D.C.Va.) 
58 F.(2d) 368. 

1. Williams v. U. S., 50 CtCl. 320. 

2. 34 U.S.C.A. 867—May 13, 1908 c 
166 [35 St at D. p 128]—Aug. 29, 
1916 c 417 [39 St at L. p 577]— 
June 10, 1922 c 212 § 21 [42 St at 
D. p 633]. 

Effect of Eavy Personnel Act 
Even prior to the act of May, 1908, 
an aide to a rear admiral was entitled 
to the additional pay of an aide to a 
major general of the army, by reason 
of the provisions of the Navy Per¬ 
sonnel Act of June 30, 1899, giving 
navy officers the same pay and al¬ 
lowances as provided for army offi¬ 
cers of corresponding rank and the 
provisions of the Act of July 16, 1862 
c 183 § 13, giving to rear admirals 
I the rank equivalent to a major gen- 
! eral.—U. S. v. Crosley, (CtCl.) 25 
act 261, 196 U.S. 327, 49 L.Ed. 497 
—5 C.J. p 322 note 13 [d]. 

Aides to admiral 

The revival of the office of general 
of the army under the act of June 1, 
1888 [25 St at L. p 165], which grade 
ceased on the death of Gen. Sheridan, 
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did not continue after his death the 
provisions of Rev.St § 1096, relating 
to aides to the general and their pay, 
so that on the recreation of the office 
of admiral by the act of March 2, 
1899 [30 St at L. p 995], such pro¬ 
visions should operate on the Navy 
Personnel Act of March 3, 1899 [30 
St at L. p 1007 c 413 § 13], in favor 
of aides to the admiral.—Wood v. U. 
S., 32 S.Ct 461, 224 U.S. 132, 56 L. 
Ed. 696, affirming 44 CtCl. 611. 

3. Jones v. U. S., 49 CtCl. 16. 

4. Helm v. U. S., 52 CtCl. 32—Chase 
V. U. S., 52 CtCl. 31—Palmer v. 
U. S., 52 CtCl. 31—Tompkins v. 
U. S., 52 CtCl. 30—McLean v. U. 
S., 52 CtCl. 30—Craven v. U. S., 
52 CtCl. 30—Knox v. U. S., 52 Ct 
Cl. 22. 

Promotion to lieutenant commander 
Where an officer after the date of 
eligibility to promotion and before 
the date of his commission as a lieu¬ 
tenant commander served as an aide 
to a division commander, he is en¬ 
titled to the additional pay as aide, 
as during the period of service he in 
fact held the grade of lieutenant.— 
Downes v. U. S., 52 CtCl. 237. 

5. Frucht V. United States, 49 CtCl. 
570—Holmes v. United States, 49 
Ct.Cl. 70—Jones v. United States, 
49 CtCl. 16. 

Aide to navy yard commandant 
A lieutenant assigned to the rear 
admiral commandant of the navy yard 
is entitled to additional compensation 
provided for aides under the act of 
May 13, 1908.—Frucht v. United 

States, 49 CtCl, 570. 

8. Crosley v. U. S., 38 CtCl. 82, af¬ 
firmed 25 S.Ct 261, 198 U.S. 327, 
1 49 L.Ed. 497. 
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(b) Sea Pay and Shore Pay 

While the amount of pay of naval officers Is no 
longer controlled by the particular duty to which they 
are assigned, formerly they received higher pay for 
sea duty than for shore duty, sea pay being considered 
their normal pay. 

The act of June 10, 1922 c 212 § 2 [42 St. at L. p 
627; 37 U.S.C.A. § 6] prohibits any increase in pay 
for sea duty, while under the previous statutes the 
officers of the navy received higher pay “when at sea” 
than when “on shore duty,” or “on leave, or waiting 
orders.”^ The normal pay of oiB&cers of the navy un¬ 
der the Navy Personnel Act was the higher, that is, 
sea service pay; the exceptional pay was for shore 
service; both were dependent upon the character 
of the service.8 To constitute sea service three 
things, and three only, were necessary: The serv¬ 
ice must have been performed “at sea”; “under the 
orders of a Department”; and “in vessels employed 
by authority of law.”^ In order to come within the 
phrase “at sea,” as used in this statute, it was not 
necessary that the vessel upon which the service is 
performed should be upon the high seas; it is enough 
that she is waterborne, even if at anchor in a bay, 
port, or harbor, and not in condition to go to sea.^® 
Where an officer was regularly employed on shore du¬ 
ty, a mere temporary service on board ship did not 
entitle him to sea pay.^i On the other hand an officer 
assigned to a duty which is essentially a sea serv¬ 
ice, did not lose his right to sea pay whenever he 
was called upon to perform a mere temporary serv¬ 
ice ashore.i2 secretary of the navy had no pow¬ 


er to declare sea service to be shore service; nor had 
he the power to declare shore service to be sea serv¬ 
ice the character of the service being a question 
of fact^^ with the burden resting on the officer to 
show that his service was actually sea service, es¬ 
pecially where the duty is described as shore duty 
in the order assigning him.i5 The right of the 
officer to sea pay began when his sea service began, 
independent of any order of the navy department.^® 

(4) Warrant Officers 

Pay of warrant officers is regulated by statute and 
the amount is made dependent on length of serv¬ 
ice. 

The pay of commissioned warrant officers is reg¬ 
ulated by the act of June 10, 1922 [42 St. at L. p 625; 
37 U.S.C.A. § 5] as amended by the act of February 
16, 1929 [45 St. at L. p 1187; 37 U.S.C.A. § S], giv¬ 
ing to such officers the pay of the second period 
during their first ten years of commissioned service, 
pay of the third period after ten years, and pay of 
the fourth period after twenty years. Prior to the 
amendment such an officer received pay of the sec¬ 
ond period only after six years of commissioned serv¬ 
ice, and having less than six years commissioned 
service was not entitled to second period pay.^® A 
provision that a commissioned warrant officer pro¬ 
moted from the grade of warrant officer shall suffer 
no reduction in pay by reason of such promotion does 
not apply to a warrant officer promoted to ensign 
in the navy,l® and a provision that nothing in the 


7. XT. S. V. Engard, (Ct.Cl,) 25 S.Ct 
322, 196 U.S. 611, 49 L.Ed. 575—5 
C.J. p 322 note 17. 

8. Mahan v. U. S., 40 Ct.Cl. 36—5 C. 
J. p 323 note 18. 

9. U. S. V. Thomas, (Ct.Cl.) 25 S. 
Ct 102, 195 U.S. 418, 49 L.Ed. 259 
—5 C.J. p 323 note 19. 

Vessels employed by authority of law 
Under Rev.St. § 1571, the term 
“vessels employed by authority of 
law*' is restricted to vessels owned or 
otherwise engaged in the government 
service, and travel under orders by 
naval officers upon a merchant ves¬ 
sel is not sea service within the 
meaning of that statute.—McG-owan 
V. United States, 49 Ct.Cl. 454—6 C.J. 
p 323 note 19 [b]. 

While traveling 

Where an assistant surgeon in the 
navy travels under orders as a pas¬ 
senger on a United States naval ves¬ 
sel from China to reach an assign¬ 
ment to duty in the Philippine Is¬ 
lands, he is not performing sea serv¬ 
ice, and is only entitled to shore pay. 
—Thompson v. United States, 49 Ct 
Cl. 459—5 C.J. p 323 note 19 [d]. 
Service with marines in China 
Where an assistant surgeon in the 


navy, under proper orders, perform¬ 
ed services in China with the United 
States marines, such services were 
shore duties and not duties at sea.— 
Thompson v. United States, 49 CtCl. 
459. 

10. U. S. V. Barnette, (CtCl.) 17 S. 
Ct 286. 165 U.S. 174, 41 L.Ed. 675 
—5 C.J. p 323 note 20. 

11. Taussig V. U. S., 38 CtCL 104— 
Carpenter v. U. S., 15 CtCl. 247— 
5 C.J. p 323 note 21. 

12. U. S. V. Engard, 25 S.Ct 322, 
196 U.S. 511, 49 L.Bd. 675, affirm¬ 
ing 38 CtCL 712—5 C.J. p 323 note 
22 . 

13. U. S. V. Engard, 25 S.Ct 322, 196 
U.S, 511, 49 L.Ed. 576—5 UJ. p 
323 note 23. 

14u Doyle v. U. S., 46 CtCL 181— 
5 C.J. p 323 note 24. 

15. Corwine v. U. S., 24 CtCl. 104. 

16. WyckofC V. U. S.. 34 CtCl. 288. 

17. Couvrette v. U. S.. 76 CtCl. 746 
—Chinnis v. U. S., 67 CtCl. 262, 
certiorari denied 50 S.Ct 37, 280 
U.S. 693, 74 l4,Ed. 641. 

Computation of service 
Plaintiff having received a tempo¬ 
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rary commission Aug. 23, 1917, as 
second lieutenant, marine corps, con¬ 
cluded his service as such April 11, 
1921, when he was appointed a war¬ 
rant officer, serving in the latter ca¬ 
pacity until Jan. 25, 1927, when he 
was promoted to a commissioned war¬ 
rant officer, effective June 10, 1926. 
Under the Acts of June 10, 1926 (34 
U.S.C.A. § 642), and Peb. 16, 1929 (37 
U.S.C.A. § 6), the plaintiff is to be 
considered as having been commis¬ 
sioned August 23, 1923, that is to say, 
on the date of completion of six years’ 
commissioned and warrant service, 
and is entitled to period pay accord¬ 
ingly,—Couvrette v. U. S., 76 CtCl. 
746. 

18. Chinnis v. U. S., 67 CtCl. 262, 

certiorari denied 60 S.Ct 37, 280 U. 

S. 593, 74 L.Ed. 641. 

Chief machinist of navy, who was 
warranted machinist six years before 
and had commissioned service during 
part only of said six years, is not 
entitled to pay of second period un¬ 
der the statute requiring six years of 
commissioned service.—Chinnis v. U. 
S., 67 CtCl. 262, certiorari denied 60 
S.Ct 37, 280 U.S. 693, 74 L.Ed. 641. 

19. Allen V. U. S., 67 CtCL 658. 
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act shall operate to reduce the pay either of officers 
and persons whose pay is based on pay of commis¬ 
sioned officers, or the pay and allowances of enlist¬ 
ed men has been held not to save the pay of a war¬ 
rant officer upon his promotion to a commissioned 
grade carrying a lower rate of pay.^o 

(5) Captured Officers 

An officer's right to pay is unaffected by hfs capture 
by the enemy, unless he contributed to such capture by 
negligence. 

The status of an officer is not changed by his cap¬ 
ture by the enemy, so far as his relations to the gov¬ 
ernment are concerned, but he is entitled to all the 
rights which he had in actual service, under the 
conditions which existed at the time of his capture, 
unless he contributed to it by negligence while act¬ 
ing contrary to his orders, and not in discharge of 
his duties.^^ 

(6) Instructors at Military or Naval Academy 

The pay of instructors at the military and naval 
academies is fixed by statute. 

The act of February 28,1873 (10 U.S.CA, § 1133), 
providing that the pay of instructors at the military 
academy shall be that of an officer of a specified rank 
regardless of the rank of the Instructor was not re¬ 
pealed by the Joint Services Pay Act (37 U.S.CA. §§ 
1-31), 22 nor by the act of June 4, 1920 (10 U.S.CA. 


§ 514) providing that no detail, rating, or assignment 
of an officer shall carry advanced rank.23 

Pay of a naval officer detailed as instructor at the 
Naval Academy is not determined by the act of 1899, 
which provided that naval officers should receive 
the pay and allowances provided for army officers of 
corresponding rank, so as to entitle such instruc¬ 
tor to the same pay as instructors at the military 

academy.24 

(7) Retired and Reinstated Officers 

The pay of retired officers is wholly within the 
control of congress. A reinstated officer's right to pay 
for the period between his dismissal and a reinstatement 
depends on the act authorizing reinstatement. 

The pay and rank of retired officers are wholly 
within the control of congress, and congress may at 
any time change either rank or pay by reduction or 
otherwise.25 The pay of a retired officer has been 
referred to as “an honorary form of pension.^'26 
Where a retired officer renders services which could 
not be required of him, he is entitled to extra com- 
pensation.27 Laches may bar recovery of salary by 
a retired officer.28 

Retired army officers generally. Under section 
1274 of the Revised Statutes (10 U.S.CA. § 971) 
army officers retired from active service receive 
seventy-five per cent of the pay of the rank upon 
which they are retired.29 Special provision has been 


20. Allen V. TJ. S., supra. 

Effect of commissioiL 

(1) Warrant officer's acceptance of 
commission of ensiirn May 27, 1924, 
does not revive pay he was receiving 
June 30, 1922.—Allen v. U. S., 67 Ct. 
Cl. 668. 

(2) Naval warrant officer's pay is 
not reduced in violation of statute, 
although increase of prior statute 
was excluded.—Allen v. U. S., 67 Ct. 
Cl. 668. 

21. Phelps V. U. S., 4 CtCL 209—5 
C.J. p 324 note 38. 

22. Wilson v. XT. S., 77 Ct.Cl. 630. 
Purpose of the act of Feb. 28, 1873 

<10 U.S.C.A. § 1133), is the fixing of 
the compensation of instructors at the 
military academy, regardless of rank 
in the service, while the later act of 
June 10, 1922 [42 St. at li. P 625], is 
for the fixing of the regular pay and 
allowances for the different ranks in 
the service and in no way conflicts 
with or is repugnant to the former 
act—Wilson v. U. S., 77 CtCL 630. 

Commandant of cadets, ' military 
academy, is entitled to pay of lieu¬ 
tenant colonel,—^Danford v. XJ. S., 62 
CtCL 285. « . ^ 

First lieutenant, ordered to W^t 
Point as; assistant ihstructor of tac¬ 
tics, is entitled tO pay of captain;, 


disallowance of claim because no ap¬ 
propriation was available not affect¬ 
ing the government's liability.—Con¬ 
rad V. U, S., 74 CtCl. 289—Crist v. U. 
S„ 74 CtCl. 283—Palmer v. U. S., 69 
CtCl. 260. 

23. Strong V. U. S., 60 CtCl. 627. 

24. Huse V. U. S., 43 CtCl. 19. 

25. Wood V. U. S., (CtCl.) 2 S.Ct 
661, 107 U.S. 414, 27 L..Ed. 542— 
6 C.J. p 324 note 39. 

Emergency retirement 

(1) The veterans' bureau director 
is required to cause retired pay to be 
paid to an officer placed on the emer¬ 
gency officers’ retired list for perma¬ 
nent disability.—^Hines v. XT. S. ex 
rel. Cavanagh, 69 App.D.C, 267, 39 
P.(2d) 517—^Hines v, XJ. S. ex rel. 
Easton, 69 App.D.C. 269, 39 F.(2d) 
619. 

(2) The veterans' bureau had the 
right at any time to review aai award 
made under the statute relating to re¬ 
tirement of officers incurring physi¬ 
cal disability during the World War. 
—XJ. S. ex reL June v. Hines, 61 App. 
JD.a 268, 61 ;P.(2d) 676. 

<3) Piling a petition for retirement 
pay under Retirement Act is election 
to take under that act to exclusion 
of benefits under former statute.— 
Hines V. XJ. ex rel. Easton, 69 App. 

m 


D.a 269, 39 F.(2d) B19—Hines v. XT. 
S. ex rel. Cavanagh, 69 App.D.C. 267, 
39 P.(2d) 617. 

Reserve nurse in active service in 
the army nurse corps is a “member of 
the Army Nurse Corps" within the 
meaning of the act of June 20, 1930 
(34 U.S.C.A. § 436), providing for 
the retirement of disabled nurses of 
the army and navy, and, when re¬ 
tired under the provisions of the act 
for disability incurred in the line of 
duty, is entitled to the retired pay 
therein provided for.—Thorsen v. XJ. 
S., 79 Ct.Cl. 282. 

2& Geddes v. U. S„ 38 CtCl. 428— 
5 C.J. p 325 note 40. 

27. Tates v. U. S., 25 CtCl. 296— 
Meigs V. U. S.. 19 CtCl. 497—5 C. 
J. p 326 note 48. 

28. Rogers v. U. S., 59 CtCl. 464, 
affirmed 46 S.Ct 275, 270 U.S. 154, 
70 L.Bd. 520. 

Failure for more thaa a year to sue 
for his salary is fatal to recovery.— 
Rogers v. U. S., 59 CtCl. 464, affirmed 
46 S,Ct 275, 270 U.S. 154, 70 D.Ed. 
520. 

29. Marshall v. U. S., 8 S.Ct 520, 
124 U.S. 391, 81 Li.Ed. 475, affirming 
20 CtCl. 370—5 C.J. p 325 note 41. 

Rank upon which retired 
[ *A retired first lieutenant, whose 
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made for the retired pay of army ofHcers with cred¬ 
itable records who served during the Civil War.^® 

Retired naval officers generally. The pay of naval 
officers on the retired list is prescribed by various 
statutory provisions.^! Special provision was made 
for the retired pay of naval officers with creditable 
records who served during the Civil War.32 Jn 
termining pay of a retired officer of the navy, where 
his first ten years of commissioned service expired on 


the last day of the month and his retirement com¬ 
mences on the first day of the following month his 
retirement occurs after his first ten years of com¬ 
missioned service, so as to entitle him to the pay 
of the third period as provided by the act of Feb¬ 
ruary 16, 1929 [45 St. at L. pp 1186, 1187; 37 U.S. 
C.A. § 5] A naval reserve officer, disabled in line 
of duty, is not entitled as of right to retirement on 
pay, as this right is dependent, by statute, on the 
judgment of the presidents^ 


nomination for promotion had not 
been confirmed, who was retired up¬ 
on the actual rank of lieutenant, is 
not entitled to pay of captain.— 
Hanchett v. U. S., 60 CtCl. 44. 

Retired pay of officers appointed to 
fiU vacancies created by increase of 
commissioned personnel is governed 
by the provisions of the acts of June 
4, 1920 c 227 § 24 [41 St at L. p 
771]; May 19, 1926 c 333 [44 St at 
li. p 564, 10 U.S.C.A. § 971a]. 

Rate of pay of officers retired on 
their own application is provided by 
the act of July 31, 1935 c 422 § 5 [49 
St at li. p 507, 10 U.S.C.A. § 971b]. 

30. 27 Op. Atty.-Gen. 468. 469—5 C.J. 
p 325 note 43. 

31. Act May 13, 1908 c 166 [35 IT. 
S.St at L. p 128; 34 XJ.S.C.A. § 
383]; Rev.St § 1588; Act May 30. 
1908 c 227 § 1 [35 U.S.St at L. p 
501]; Act Aug. 29, 1916 c 417 [39 
U.S.St at L. p 579, 34 U.S.C.A. §§ 
991-993]—5 C.J. p 325 notes 44-46. 
Rvident purpose of the act of May 

13, 1908 was to supplant the Navy 
Personnel Act of 1899.—Sears v. U. 
S., 46 CtCl. 105—5 C.J. p 325 note 
45. 

Act of May 24, 1928 [45 St. at 2j. p 
735; 33 U.S.C.A. §§ 581, 582], pro¬ 
viding retired pay for officers of the 
navy who incurred physical disability 
in line of duty during the World War, 
contemplates active service and ac¬ 
tive service pay as an officer of the 
navy, as distinguished from duty for 
training purposes and retainer pay 
as an officer of the naval reserve 
force.—Tall v. U. S., 79 CtCl. 251. 

Retirement as commodore 

(1) Under the terms of a statute 
(34 U.S.C.A. § 395) providing for 
the retirement of certain officers with 
the rank of commodore, a lieutenant 
properly placed on the retired list 
with the rank of commodore is enti¬ 
tled to the pay of that rank.—Craig 
V. U. S., 65 CtCl. 699. 

(2) A retired navy lieutenant ad¬ 
vanced on retired list to commodore, 
retroactive to date of retirement is 
entitled to retired pay of commodore 
dating from time of retirement—^De¬ 
laney V. U. S., 67 CtCl. 277. 

(3) Plaintift, having retired in 1920 
with rank and pay of captain in navy. 


was eligible to retirement under the 
act of March 3, 1871 (Rev.St § 1481), 
with rank and pay of commodore, and 
the Navy Personnel Act of March 3, 
1899 c 413 8 1 (U.S.Comp.St § 2476). 
in so far as it applied to corps of en¬ 
gineers of navy, does not repeal pro¬ 
visions of act of March 3, 1871.— 
Bartlett v. U. S., 59 CtCl. 192. 

(4) Act June 7, 1900 c 859, provid¬ 
ing that the provisions of the act of 
March 3, 1899 c 413, shall not ‘‘oper¬ 
ate to reduce the pay, which but for 
the passage of said act would have 
been received by any commissioned of¬ 
ficer at the time of Its passage, or 
thereafter,*' applies to retired as well 
as active pay.—^Bartlett v. U. S., 59 
CtCL 192. 

Appointment of retired officer to high- 
er rank 

In the absence of any statute au¬ 
thorizing an increase in pay a com¬ 
mission raising a retired commander 
of navy to rank of captain effective 
as of retirement date created no lia¬ 
bility for corresponding pay increase. 
—Du Bose V. XT. S., 66 Ct.CL 142. 
Retirement of burean chief 

The act of May 13, 1908 (Comp.St. 

§ 2646), which provides “that any offi¬ 
cer of the navy who is now serving 
or shall hereafter serve as chief of a 
bureau in the navy department, and 
shall subsequently be retired, shall be 
retired with the rank, pay, and allow¬ 
ances authorized by law for the re¬ 
tirement of such bureau chief," was 
enacted for the benefit of bureau 
chiefs who are placed on the retired 
list while so serving, and does not 
apply to an officer who having served 
as such is retired after relinquishing 
said office.—Stokes v. U. S., 64 CtCl. 
70. 

Officer of the naval reserve force 

who, after active service in the navy 
as ensign during the World War, was 
relieved from such service and re¬ 
turned to Inactive service or duty in 
the reserve corps on March 25, 1919, 
and subsequently, on June 4, 1919, 
was given the rank of lieutenant, jun¬ 
ior grade, naval reserve force, which 
ho held until honorably discharged 
from the reserve force upon expira¬ 
tion of his term of enrollment on 
Jan. 3, 1926, was discharged from his 
commissioned service within the 
meaning of the act of May 24, 1928 
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(38 U.S.C.A. §§ 581, 582), when re¬ 
lieved from active service in the navy 
on March 25, 1919, and is therefore 
entitled under said act only to the re¬ 
tired pay of the rank of ensign held 
by him at that time.—^Tall v. U. S., 
79 CtCL 251. 

Tamporaxy promotion and retirement 
thereafter 

A coast guard officer, temporarily 
promoted and then retired for physi¬ 
cal disability, was properly placed 
on the retired list at rank to which 
he was promoted.-McAllister v. U. 
S., 68 CtCl. 90. 

Officer of the marine corps wholly 
retired for incapacity not the result 
of any incident of the service is en¬ 
titled to the allowances, as well as 
the pay, provided by Rev.St § 1275. 
even though the cause of his retire¬ 
ment was the result of his personal 
conduct—^McDonnell v. U. S., 79 Ct 
Cl. 484. 

Expatriation 

Where a retired machinist in the 
navy, a naturalized citizen, secured 
permission of the navy department 
to remain abroad, reported his ad¬ 
dress to the department of navigation 
each year, as required by its instruc¬ 
tions, and made affidavits of his citi¬ 
zenship before the American consul 
at Geneva, the navy department had 
no right to discontinue his retired 
pay on the theory that he had expatri¬ 
ated himself, by residing two years In 
Switzerland, the place of his birth.— 
U. S. V. Gay, 44 S.Ct 388, 264 U.S. 353. 
68 L.Ed. 728, affirming Gay v. U. S., 
57 CtCl. 424. 

32. Lowe V. U. S., 24 S.Ct. 617, 194 
U.S. 193, 48 L.EcL 931, affirming 38 
CtCl. 170—5 C.J. p 326 note 46. 
Service as a cadet at the Naval 

Academy constitutes service during 
the Civil War, within the meaning of 
the act of March 3, 1899, allowing 
him to retire with the rank and pay 
of the next higher grade.—^Moser v. 

U. S., 58 CtCl. 164—Moser v, U. S., 
49 CtCl. 285, appeal dismissed U. S. 

V. Moser, 36 S.Ct 445, 239 U.S. 658, 60 
L.Ed. 489—5 C.J. p 325 note 46 [a] 
(3). 

33. Wood V. U. S., 77 CtCl. 673. 

3A Denby v. Berry, 44 S.Ct 74, 263 
U.S. 29, 68 L.Ed. 148, reversing 
(D.C.) 279 F. 317. 



6 C.J.S. 


ABMY AND NAVY 


Retired officers detailed to active duty. Where the 
statute so provides (Act of June 10, 1922 c 212 § 
17 [42 St. at L. p 632]; Act of May 31, 1924 c 224 
§ 6 [43 St. at L. p 252]), retired officers assigned 
to active duty are entitled to the full pay and allow¬ 
ances of their respective grades,^® and are entitled to, 
and may, recover the difference between their retired 
pay and the active duty pay provided for by the 
statute.^® A retired officer called to active duty is 
entitled to count active service performed prior to 
July 1, 1922, after retirement, in computing his base 
pay under the provisions of the act of June 10,1922.37 
However, inactive service cannot be counted in 
computing the base pay of the retired officer.38 A 
retired officer of the regular army, called as a re¬ 
serve officer to active duty for training and perform¬ 
ing the required services is entitled to the pay provid¬ 
ed even though his appointment to the reserve corps 
was void.33 a retired naval officer detailed on ac¬ 
tive duty, is entitled to the pay and allowances au¬ 
thorized by the statutes in such cases.^o A provi¬ 
sion giving to a retired officer detailed on active 
duty the rank, pay and allowances of the grade, not 
above colonel, to which he would have attained in 
due course of promotion had he remained on the ac¬ 
tive list for a period equal to the total time during 
which he has been detailed on active duty since his 
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retirement, does not entitle a retired ofiScer to the 
pay of a higher grade where his active duty after 
retirement would not have entitled him to a higher 
grade on the active list.^^ A provision that nothing 
contained in an act establishing the rate of pay of 
retired officers shall operate to reduce the pay of of¬ 
ficers then on the retired list prevents any reduction 
of the pay of a retired officer even though he per¬ 
forms active duty after the passage of the act.^^ 

Reinstated officers. In general the right of a re¬ 
instated officer to pay for the interval between his 
dismissal and reinstatement will depend upon the 
terms of the acts of congress authorizing such rein- 
statement.‘^3 Jt has been held, however, that where 
an officer has been dismissed from the service with¬ 
out cause, and the order of dismissal is subsequently 
revoked, having continued to perform the duties of 
his office in the interim, he is entitled to pay during 
such period.'*^ Such arrearages of pay have in every 
instance been allowed only under acts of congress 
authorizing the beneficiaries under them to assume 
a definite rank from a past date.^^ A provision for 
honorable discharge with a yearis pay (10 U.S.C.A. § 
571) does not entitle an officer, honorably discharged 
as captain and recommissioned as first lieutenant, to 
a yearns pay as this is merely a reduction in rank 


35. Pay of grnbde from whicn retired 

(1) Under the act of June 7, 1900, 
authorizing temporary employment of 
retired naval officers, a retired officer 
ordered to active duty is entitled only 
to the same pay that he was receiving 
at the time of retirement,—Sears v, 
U. S., 46 CtCl. 105—Faust v. U. S., 
42 CtCl. 94. 

(2) The act of March 4, 1913, pro¬ 
viding that all officers who, since 
March 3, 1899, have been or may be 
advanced in rank or grade pursuant 
to law shall be allowed the pay and 
allowances of the higher grade or 
rank from the dates stated in their 
commissions does not entitle officers 
of the navy, transferred to retired 
list with increase in rank, to pay 
and allowances of a higher grade dur¬ 
ing active service after retirement.— 
White V, United States, 36 S.Ct. 224, 
239 U.S. 608, 60 L.Ed. 464, affirming 
49 Ct.Cl. 702; Ford v. United States, 
36 S.Ct 224, 239 U.S. 608, 60 UEd. 
464, affirming 49 CtCl. 702. 

Promotion for active eezvloe after re. 
tirement 

An officer of the Philippine scouts 
retired as captain, and promoted to 
major on retired list, because of ac¬ 
tive service after retirement is not 
entitled to pay of major where he 
could not have been legally promoted 
to major (Act June 30, 1922 £42 St at 
L. p 721]; Act June 10, 1922 i XT 


[10 U.S.C.A § 332]).—De Court v. 
U. S., 66 CtCl. 130. 

36. National Savings & Trust Co. v. 
U. S., 76 CtCl. 268—Stickney v. U. 
S., 73 CtCl. 697—Strauss v. U. S., 
73 CtCl. 690. 

One in upper half of grade of rear 
admiral at time of retirement is en¬ 
titled thereafter to active duty pay 
and allowances of lieutenant com¬ 
mander, 1916 Act not being repealed. 
—National Savings & Trust Co. v. U. 
S., 76 CtCl. 268. 

37. Brady v. U. S., 76 CtCl. 149. 

38. Leonard v. U. S., 64 CtCl. 384, 
certiorari granted 49 S.Ct 11, 278 
U.S. 586, 73 L.Bd. 520, and affirmed 
49 S.Ct 232, 279 U.S. 40, 73 L.Ed. 
604. 

39. Chandler v. U. S., 70 CtCl. 690. 

40. Rodman v. U. S., 70 CtCl. 751. 
Retired commander called into ac¬ 
tive duty during the war with Ger¬ 
many, was entitled to the active duty 
pay and allowances, while so serving, 
of a lieutenant commander in the 
navy.—^Thomson v. U. S., 58 Ct.Cl. 
207. 

Retired rear admiral 

One in upper half of grade of rear 
admiral at time of retirement is en¬ 
titled thereafter to active duty pay 
and allowances of lieutenant comman¬ 
der, under the provisions of the act 
of Aug. 29, 1916, which was not re¬ 
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pealed by the act of June 10, 1922.— 
Rodman v. U. S., 70 CtCl. 751. 

Assignment to duty as post quarter¬ 
master 

The secretary of the navy exercis¬ 
ed his authority properly under the 
act of Aug. 22, 1912, when he assign¬ 
ed the plaintiff, retired as a major in 
the Marine Corps, to duty as post 
quartermaster, and upon such assign¬ 
ment he became entitled to the pay 
and allowances therein provided.— 
Jonas V. U. S., 50 CtCl. 281. 

41. Lauderdale v. U. S., 62 CtCl, 158. 

42. Rudd V. U. S., 71 CtCl. 432. 
Assignment to active duty does not 

take him off the retired list.—Rudd v. 
U. S„ 71 CtCl. 4S2. 

43. Kilburn v. U. S., 15 Ct.Cl. 41— 
Collins V. U. S., 15 CtCl. 22—5 C- 
J. p 326 note 49. 

XTuder special act 

A naval officer, who resigned July 
28, 1923, and on March 17, 1927, was 
by a special relief act commissioned 
lieutenant commander and immediate¬ 
ly retired, is not entitled to retired 
pay prior to commission, being ap¬ 
pointed after July, 1922.—^Hoffman v. 
U. S., 66 CtCl. 452. 

44. Barnes v. U. S., 4 CtCl. 216— 
5 C.J. p 326 note 50. 

45. Kilburn v. U. S., 15 Ct.Cl. 41— 
5 C.J. P 326 note 51. 
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and not elimination from the service.^® The right to 
claim back pay may be lost by laches.*^ 

(8) Officers Absent from Duly or on Waitii^ 
Orders 

The right of officers to pay while absent from duty 
or on waiting orders Is determined by statute. 

Section 1265 of the Revised Statutes (10 U.S. 
C.A. § 841) regulates the matter of the pay of officers 
when absent on account of sickness or wounds, or on 
waiting orders, or when absent with leave for other 
causes, or when absent without leave>8 Under this 
statute, the pay of an officer absent without leave is 
not absolutely forfeited; the absence may be ex¬ 
cused as unavoidable.49 If payment is erroneously 
made to an officer who has forfeited his pay under 
the last clause of this statute, it may be recovered 
back or charged against him by the government^o 

Where the statute gives to an officer on leave of 
absence the right to pay during such leave, his right 
to the pay provided for cannot be defeated by the 
affixing of a condition to the leave of absence that 
the leave shall be without pay,5l and the officer is 


not bound by his acceptance without protest of such 
a leave.52 Absence on such a leave cannot be re¬ 
garded as an absence without leave so as to defeat 
the officer’s right to the pay provided.^^ 

Expiration of a leave of absence must find the 
officer at his station, and this station is not changed 
by an order requiring the officer while on leave to 
go to another place to perform a temporary duty.^^ 

An officer at home waiting orders is not absent 
from duty with leave, not being at liberty to go where 
he will and employ his time as he pleases, but having 
been ordered to a particular place, there to await or¬ 
ders, must be regarded as on duty and entitled to full 
pay even though placed under waiting orders at his 
own request.55 

Temporary leave of absence does not detach an 
officer from duty nor affect his rate of pay.®® 

A deserter is not entitled to pay; and it is not 
necessary, in order to work a forfeiture of pay, that 
a court-martial should find the fact of desertion, but 
this is sufficiently shown by the company’s muster 
rolls.®*^ 


4a Lemon v. XT. S., 67 Ct.Cl. 336. 

47. Chamberlain v. U. S., 66 CtCl. 

317, certiorari denied 49 S.Ct 342, 

279 U.S. 845, 73 L.Ed. 990. 

Siz years’ delay by an officer In 
testing the legality of his dismissal 
by court-martial may constitute lach¬ 
es, barring his salary claim, notwith¬ 
standing his diligent prosecution of 
his case for restoration to duty before 
congress.—Chamberlain v. U. S., 66 
CtCl. 317, certiorari denied 49 S.Ct. 
342, 279 US, 845, 73 L.Ed. 990. 

48. Detention by civil authorities 

<1) Where a warrant officer of the 

army was arrested, tried, and found 
guilty of a felony by the civil au¬ 
thorities, but upon a subsequent trial 
upon the defense of insanity was 
found ‘*not guilty by reason of insan¬ 
ity,” and confined in a state hospital 
for the insane until his release and 
return to the army about a year later, 
he was not entitled to army pay and 
allowances for the period of his de¬ 
tention by the civil authorities.—^Mer- 
win V. U. S., 78 CtCl. 661. 

(2) A verdict of ”not guilty by 
reason of insanity” in the case of a 
warrant officer in the army under trial 
by the civil authorities for a felony 
is not an acquittal within the mean¬ 
ing of the provision of the Army Reg¬ 
ulations that if accused is acquitted 
he shall be entitled to pay and allow¬ 
ances to the date of his discharge.— 
Merwin v, U. S., supra. 

On traveling orders 
Where a paymaster’s clerk on duty 
at Cavite was detached from duty 
there when his successor arrived and 


ordered to proceed to San Francisco, 
his appointment then to be revoked 
at a designated day, he was on trav¬ 
eling orders while on the way and 
entitled to be paid, until the day des¬ 
ignated in the order.—^Davis v. U. 
S., 47 CtCl. 195. 

ITaval officers 

(1) As to the pay of naval officers, 
prior to the Personnel Act while on 
leave of absence or on waiting orders 
see Selfridge v. U S., 28 CtCl. 440— 
Johnson v. U S., 2 CtCl. 167. 

(2) Under the Personnel Act an of¬ 
ficer who was in the navy when such 
act was passed was entitled to navy 
pay when on leave of absence, if it 
exceeded army pay.—Colhoun v. U. 
S., 38 CtCl. 198. 

(3) U.S.Rev.St § 1556 distinguishes 
between duty pay for assistant naval 
constructors, twenty-five hundred dol¬ 
lars, and leave or waiting orders' pay, 
nineteen hundred dollars; but Navy 
Regulations art 1177, provides that, 
in cases of temporary absence, an. 
officer is not detached from duty nor 
is his rate of pay affected. It has 
been held that, where an assistant na¬ 
val constructor, on being discharged 
from the hospital is granted sick 
leave for two months, and his leave 
is to enable him fully to recover his 
health, and during that time he is 
absent from his station doing no duty 
whatever, he is in fact detached, and 
is not entitled to full duty pay.— 
Williams v. U. S., 47 CtCl. 66. 

49. Matter of Smith, 23 CtCl. 452. 

Civil arrest 

Where an officer, having broken his 
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leave of absence by failure to return 
on its expiration, is thereafter de¬ 
tained by civil authorities for a civil 
offense, he is not entitled to pay 
as for an unavoidable absence, al¬ 
though in general the pay of officers 
continues during detention by civil 
authorities.—^Dodge v, U. S., 33 Ct 
Cl. 28. 

50. Crowell V. U. S., 22 CtCl. 69. 

51. U. S. V. Andrews, 36 S.Ct 349, 
240 U.S. 90, 60 L.Ed. 541, affirming 
Andrews v. U. S., 49 CtCl. 391, 
granting new trial from 47 CtCL 
61. 

52. U. S. V. Andrews, 36 S.Ct 349, 240- 
U.S. 90, 60 L.Ed. 641, affirming An¬ 
drews V. U. S., 49 CtCl. 391, grant¬ 
ing new trial from 47 CtCl. 61. 

53. U. S. V. Andrews, 36 S.Ct. 349, 
240 U.S. 90, 60 L.Ed. 641, affirm¬ 
ing Andrews v. U. S., 49 CtCl. 391, 
granting new trial from 47 CtCL 
61. 

5^ Andrews v. U. S., 15 CtCl. 264^ 

55. U. S. V. Williamson, 23 Wall.(U. 
S.) 411, 23 L.Ed. 89, affirming lO* 
CtCl. 50, 

56. Collins V. U. S., 37 CtCl. 222—5 
C.J. p 326 note 62. 

Leave of absence at own request 
An officer who obtains a leave of 
absence for his own convenience and 
pleasure and at his own request will 
not be entitled to duty pay during 
such absence.—^Roberts v. U. S., 44 
CtCl. 411. 

57. Lodge v; U. S., 33 CtCl. 28. 
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(9) Officers Holding Two Offices | 

An officer may draw salaries of two or more offices 
only when they are not incompatible. 

Where an officer of the army or navy holds two 
offices which are compatible, he may draw the sala¬ 
ries of both offices.^^ Where, however, the offices 
are incompatible he is entitled to only one salary, 
which may be the larger of the two.^^ Payment by 
a state to an officer of the United States does not in 
any way affect the rate of pay which he is entitled 
to receive from the United States.^o 

(10) Mounted Pay 

While no longer allowed, under earlier statutes 
mounted officers received higher compensation than un¬ 
mounted officers. 

While under the present statutes no provision is 
made for mounted pay, under earlier pay acts mount¬ 
ed officers received a higher rate of pay than un- 
moimted officers, and this was not an allowance but 
part of the officer's pay proper.®^ These provisions 
and regulations indicated a general purpose to give 
to officers of the army mounted pay when their du¬ 
ties were such as might require them to be actually 
mounted, or were such as might at any time sub¬ 
ject them to the necessity of rendering mounted serv¬ 
ice. Where the service to which an officer was as¬ 
signed requires that he be mounted, he was entitled 
to the pay of a mounted officer from the day of the 
assignments^ Consequently naval officers were not 
ordinarily entitled, under the Navy Personnel Act, to 
mounted pay, since mounted service is a character 
of service which cannot be required of them.s^ In 
some cases, however, it was held that mounted pay 
was descriptive of the compensation to be paid, and 
an officer might therefore be entitled to it, although 
he rendered no mounted service.S4 


(11) Effect of Resignation 

Resignation does not terminate the right to pay un¬ 
til the resignation has been accepted. 

An officer's pay does not cease when he tenders his 
resignation, but continues, if he remains in actual 
service, doing actual duty, until he has been notified 
that it has been accepted.®5 

b. Longevity Pay 

(1) In general 

(2) Retired officers 

(3) Computation 

(1) In General 

The statutes provide for a periodic Increase In pay 
of officers, known as "longevity pay.” 

Under the provisions of the Joint Services Pay 
Act of June 10, 1922 c 212 § 1 [42 St. at L. p 62S; 
37 U.S.CA. § 3], officers of the regular army and 
marine corps, below the grade of brigadier general, 
and officers of the navy, below the grade of rear 
admiral, are entitled to an increase of five per cent 
of the base pay to which they are entitled for each 
three years of service up to thirty years, provided 
the base pay, plus pay for length of service of offi¬ 
cers below die grade of colonel of the army, cap¬ 
tain of the navy, or corresponding grade, shall not 
exceed five thousand seven hundred and fifty dol-‘ 
lars.®^ This increase does not attach to the com¬ 
mutation of quarters allowed to officers.®*^ A tem¬ 
porary appointment should not be treated as a first 
appointment within the meaning of the pay and al¬ 
lowances Act of June 10, 1922.68 A contract sur¬ 
geon has been held not an officer within an act 
providing for longevity pay.68 

Officer transferred to higher office in different 
branch of service. Where a naval officer, in ac- 


S8. Collins v. TJ. S., 15 CtCL 22—15 
Op.Atty.-Gen. 306—5 C.J. P 327 note 
62. 

Betired officers 

A retired army officer holding office 
in the Emergency Fleet Corporation 
cannot be denied retired pay on the 
ground that the appointment was in 
violation of statute.^—^Dalton v. U. S., 
71 CtCl. 421—5 C.J. p 327 note 62 [a], 
sa. Goldsborough v. U. S., (C.C.Md.) 
10 P.Cas.No.6,519, Taney 80—5 C.J. 
p 327 note 63. 

eo. U. S. V. Barnette, 17 S.Ct 286, 
165 U.S. 175, 41 L.Ed. 675, affirming 
30 CtCl. 197—U. S. V. Lee, (C.C. 
D.C.) 26 F.Cas.No.16,587. Hayw. & 
H. 208. 

Double pay see infra this section sub¬ 
division d. 

Cl. Richardson v. U. S., 38 CtCl. 
182. 

eSL U. S. v. Crosley, 25 S.Ct 261^ 196 


U.S, 327, 49 L.Ed. 497, modifying 38 
CtCL 82—5 C.J. p 327 notes 65- 
67. 

631. U. S. V. Crosley, supra. 

04, Richardson v. U. S., 38 CtCL 182 
—5 C.J. p 327 note 69. 

05, Barger v. U. S., 6 CtCL 35, 

06. Under earlier statutes 

(1) It was formerly provided that 
"there shall be allowed and paid to 
each commissioned officer below the 
rank of brigadier-general, including 
chaplains and others having assimi¬ 
lated rank or pay, ten per centum of 
their current yearly pay for each 
term of five years of service,” the 
total amount so paid not to exceed 
forty per cent on the yearly pay of 
the grade as provided by law.—^U.S. 
Rev.St. §§ 1262, 1263—22 U.S.St at 

p 118—21 U.S.St. at L. p 346. 

(2) Navy officers generally.—U. S. 
V. Alger, (CtCL) 14 S.Ct 346, 161 U. 
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S. 362, SS D.Bd. 192—6 C.X P 827 
notes 73-75, p 328 notes 76-79%. 

(3) The pay of naval officers was 
graduated according to the length of 
their service by the act of May 13, 
1908 [35 U.S.St. at L. p 128 c 166]. 

(4) An assistant engineer’s pay 
was graduated according to the 
length of time which he has served— 
U. S. v. Stahl, (CtCL) 14 S.Ct 347, 
151 U.S. 366, 38 L.Ed. 194. 

(5) The pay of a cadet midship¬ 
man, midshipman, and cadet engineer 
was graduated according to length of 
service.—U. S. v. Baker, (CtCL) 8 
S.Ct 1022, 125 U.S. 646, 31 L-Ed. 824. 
07. U. S. V. Allen, (CtCL) 8 S.Ct 

163, 123 U.S. 345, 31 L.Ed. 147. 

00. Armstead v. U. S., 74 CtCL 591— 

Furey v. U. S., 70 CtCL 299. 

69, Temans v. U. S., 52 CtCL 388. 

Act April 29, 1906^ o 150 does not 
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:ordance with the practice of the navy department, 
)n being transferred to a higher office in a different 
)ranch of the service, resigns his office the day be- 
Eore his appointment to the higher office, his serv¬ 
ice is regarded as continuous, and he is entitled to 
longevity pay only as of the lowest grade having 
graduated pay held by him since he originally en- 
:ered the service.^® 

One temporarily filling a vacancy caused by death 
Ls not entitled to the longevity pay of the deceased 
Dfiicer.71 

An officer illegally reinstated in the army cannot 
maintain an action to recover longevity pay.'^^ 

(2) Retired Officers 

Ordinarily, retired officers are not entitled to any 
periodic increase in pay after retirement, but active du¬ 
ty after retirement may be included in their total serv¬ 
ice, so as to bring about an increase. 

The pay of retired officers is fixed by statute, and, 
ordinarily, no periodical increase therein is allowed. 
However, retired officers are still in the service and 
are subject to recall, and, when detailed to active 
duty, are entitled to include such active duty in 
their total time of service for the computation of 
longevity pay.73 The period of retirement cannot 
be included.7^ 

Formerly, army officers, retired from active serv¬ 
ice with reduced pay, being still in the service, were 
entitled to the increased pay which the law allowed 
for every five years’ service while in that condi- 
tion.'^S This was prohibited by the act of March 2, 
1903 [32 U.S.St. at L. p 932 c 975], except in the 


case of officers retired because of wounds received 
in battle, and an officer not so retired could not 
count his period of inactivity in claiming longevity 
pay on his return to the active list.'^® The provi¬ 
sions of this act were not affected by the act of 
March 4, 1915 [38 U.S.St. at L. p 1068], providing 
for the transfer of retired officers to the active list 
with the place on such list that the officer would 
have had if he had not been retired,nor by the 
legislative enactments determining that only active 
service shall be counted in computing longevity 
pay.*^^ Where a retired officer is already receiving 
the maximum pay authorized by law to his rank, 
he cannot claim additional pay on the ground of 

long service.73 

Naval officers on the retired list are not entitled 
to an increase of pay by reason of longevity while 
on that list; the basis of longevity pay is the of¬ 
ficer’s capacity for duty and his performance of 
it; longevity pay is for longevity in actual service, 
and extends only to officers on the active list.8<^ 
While provision is now made for increases in re¬ 
tirement pay by reason of active duty performed 
after retirement, formerly a retired naval officer, 
performing active duty sufficient to entitle him to- 
an increase, could receive such increase while on 
active duty, but, on the termination of the duty, he 
could have only the percentage of the pay to which 
he was entitled on retirement.^! 

(3) Computation 

Longevity pay is computed In the manner provided* 
by the statute, and is based on the yearly pay of the 


give contract surgeons any different 
status with respect to pay than any 
other persons made eligible by that 
act for appointment in the medical 
reserve corps, whose members are 
granted longevity pay only for active 
service in that corps, so that an of¬ 
ficer in such corps cannot include his 
service as a contract surgeon in de¬ 
termining his longevity pay.—^Te- 
mans v. U. S., 52 CtCl. 388. 

70. U. S. V. Alger, (Ct.Cl.) 14 S.Ct. 
635, 152 U.S. 384, 38 L.Ed. 488, de¬ 
nying rehearing 14 S.Ct. 346, 151 U. 
S. 362, 38 L.Bd. 192—5 C.J. p 328 
note 80. 

71. Webster v. U. S., 28 Ct.Cl. 25. 

72. Runkle v. U. S., 19 CtCl. 396, re¬ 
versed on other grounds 7 S.Ct. 
1141, 122 U.S. 543, 30 L.Ed. 1167. 

73. Marvin v. U. S., 78 CtCl. 567. 
Dompaiison of services 

Under the provisions of the act of 
rune 10, 1922, for equalization of pay 
)f commissioned officers by compari¬ 
son of services, active service of an 
officer subsequent to his retirement, 
)ursuant to his recall thereto, is to, 


be included in the computation of his 
service for such comparison.—^Mar¬ 
vin v. U. S., 78 CtCl. 667. 

Marine corps major, retired Sept. 
30, 1911, and thereafter rendering 
service, making a total active service 
of seventeen years, eleven months, 
and twenty-five days, is entitled to 
base pay of fourth period only.— 
Leonard v. U. S., 64 CtCl. 384, cer¬ 
tiorari granted 49 S.Ct. 11, 278 U.S. 
586, 73 L.Ed. 520, and affirmed 49 S. 
Ct 232, 279 U.S. 40, 73 L.Ed. 604. 

Under earlier statutes 

Congress, by Act June 3, 1916 § 24 
(10 U.S.C.A. § 1011), gave to retired 
officers of the army detailed on active 
duty the longevity pay which would 
accrue to them by reason of their 
added active service after retirement, 
which pay they could not theretofore 
receive by reason of Act March 2, 
1903 (Comp.St. § 2139).^—Jonas v. U. 
S., 53 CtCl. 254. 

74. Chandler v. U. S., 70 CtCl. 690. 

75. U. S. V. Tyler, 105 U.S. 244, 26 L. 
Ed. 985, affirming 16 Ct.Cl. 223—5 
C.J. p 328 note 83. 
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7a Heidt v. U. S., (C.C.A,Tex.) 56 Fl 
(2d) 559, certiorari denied 53 S.Ct. 
8, 287 U.S. 603, 77 L.Ed. 523. 

Eirroneans payment of longevity 
pay to an officer by inclusion of peri- 
od of inactivity is not ratified by tho 
statutory provision against reduction 
of pay, as contained in 37 U.S.C.A. §- 
25, as this merely means that an ac¬ 
tive army officer, in service on June 
30, 1922, should continue to have the 
same longevity pay to which he was 
theretofore entitled.—^Heidt v. U. S., 
(C.C.A.Tex.) 66 P.(2d) 559, certiorari 
denied 63 S.Ct. 8, 287 U.S. 601, 77 L. 
Ed. 523. 

77. Heidt v. U. S., supra. 

7a Heidt v. U. S., supra. 

79. Roberts v. U. S., 10 CtCl. 283—5- 
C.J. p 328 note 84. 

sa U. S. V. Alger, (CtCl.) 14 S.Ct. 
346, 161 U.S. 362, 38 L.Ed. 192—5 
C.J. p 328 note 85. 

81. Roget V. U. S., 13 S.Ct 555, 148= 
U.S. 167, 37 L.Ed. 403, affirming 24 
CtCL 165. 
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grade or rank of the officer and the length of h!s serv- 
ice. 

Longevity pay is to be computed on the yearly 
pay affixed by law to the grade or rank to which 
the officer belongs.^^ Longevity pay is to be com¬ 
puted, except where otherwise provided, from the 
day the officer’s commission was signed by the pres¬ 
ident, and not from an antecedent date mentioned 
in the body of the commission.S^ What service 
may be counted in computing longevity pay is de¬ 
termined by the provisions of the act of June 10, 
1922 [42 U.S.St. at L. p 625; 37 U.S.CA. § 4]M 
Officers in the service when this act took effect are, 
however, allowed to count all service which could 
be counted prior to the act, so that in computing 
longevity pay, where the statutes so permit, time 
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in another branch of the service may be included, 
as the service of a naval officer in the marine 
corps,S5 or army; service in the Philippine con¬ 
stabulary; ^7 service as clerk to the commandant 
of a naval station,as pa 3 master’s clerk,S9 as pay¬ 
master’s steward,^^ as an enlisted man,®^ as a 
cadet in the United States Military Academy,^^ 
as an officer in actual service under color of office,^3 
in the public health service,^^ in the organized mil- 
itia,95 and as a soldier or sailor in the volunteer 
army or navy.96 Constructive service,^7 and prior 
civil service are not counted. Under a provision 
allowing credit of five years’ constructive service to 
an officer of the navy appointed from civil life, it 
is essential that the appointment have been in fact 
from civil life.^>9 The provision for a constructive 


82. Plummer v. U. S., (CtCl.) 32 S. 

Ct. 467, 224 U.S. 137, 66 L.Ed. 697 

—U. S. V. Miller, 28 S.Ct. 199, 208 

U.S. 32. 52 L.Bd. 376, affirming* 41 

Ct.Cl. 400—5 C.J. p 329 note 97. 

83. Young V. U. S., 19 CtCl. 145. 

84. Under earlier acts 

(1) By the acts of Aug. 5, 1882 and 
March 3, 1883, it is provided that all 
officers of the navy shall be credited 
with the actual time they may have 
served as officers or enlisted men in 
the regular or volunteer army or 
navy, or both, and shall receive all 
the benefits of such actual service, 
In all respects, in the same manner 
as if all of such, service had been con¬ 
tinuous and in the regular navy in 
the lowest grade, having graduated 
pay, held by such officer since last 
entering the service; and these acts 
have been construed in a number of 
cases.—U. S. v. Alger, (Ct.Cl.) 14 S. 
Ct. 346, 151 U.S. 362, 38 KEd. 192—5 
C.J. p 327 note 74. 

(2) These acts do not apply to of¬ 
ficers who had died before they were 
passed.—Rich v. U. S., 33 CtCl. 191. 

(3) A paymaster’s clerk, appointed 
by a naval paymaster with the ap¬ 
proval of the secretary of the navy, 
is an officer of the navy, within the 
meaning of the act of March 3, 1883 
[22 U.S.Stat L. p 472], relating to 
longevity pay.—U. S. v. Hendee, (Ct 
Cl.) 8 S.Ct 507, 124 U.S. 309, 31 L.Ed. 
465. 

(4) A civil engineer in the naval 
service is entitled to longevity pay 
under these acts.—Brown v. U. S., 32 
CtCl. 379. 

(5) The rate of increased compen¬ 
sation was fixed by the lowest grade 
having graduated pay which had been 
held by the officer since last entering 
the service.—Barton v. U. S., 9 S.Ct. 
286, 129 U.S. 249, 32 L.Ed. 663, af¬ 
firming 23 CtCl. 376—5 C.J. p 327 
note 75. 

(6) If an officer had been twice in 
the service, the grade, the test ofj 


which was the test of computation, 
was the lowest held by him since en¬ 
tering the service for the second time. 
—U. S. V. Alger, (CtCl.) 14 S.Ct 346, 
151 U.S. 362, 38 L.Ed. 192—U. S. v. 
Rockwell, 7 S.Ct 367, 120 U.S 60, 30 
L.Ed. 561, affirming 21 CtCl. 332. 

(7) If he had entered the service 
but once, his first entry was to be 
taken as his last entry.—^U. S. v. Al¬ 
ger, (CtCl.) 14 S.Ct 346, 151 U.S. 362, 
38 L.Ed. 192—U. S. v. Green, (CtCl.) 
11 S.Ct 299, 138 U.S. 293, 34 L.Ed. 
960—U. S. V. Mullan, (CtCl.) 8 S.Ct 
79, 123 U.S. 186, 31 L.Ed. 140. 

85. U. S. V. Dunn, 7 S.Ct 507, 120 U. 
S. 249, 30 L.Ed. 667, affirming 21 Ct 
Cl. 20. 

88. Jordan v. U. S., 19 CtCl. 621. 
coast guard officers 
In computing length of service for 
longevity pay purposes, a warrant of¬ 
ficer in the coast guard is entitled to 
include prior service both in the life 
saving service before the merger of 
that service and the revenue cutter 
service into the coast guard, under 
the act of Jan. 28, 1915 [38 U.S.St 
at L. p 800], and in the coast guard 
prior to his appointment as a war¬ 
rant officer in that service.—^Pitt v. 
U. S., 77 CtCl. 275, certiorari denied 
U. S. V, Pitt 54 S.Ct 58, 290 U.S. 640, 
78 L.Ed. 556. 

87. Byrne v. U. S., 73 CtCl.''439. 

88. Cartwright v.,U. S., 74 Ct.Cl. 186. 

89. U. S. V. Hendee, 8 S.Ct 507, 124 
U.S. 309, 31 L.Bd. 465, affirming 22 
CtCl. 134. 

SO. Jordan v. U. S., 19 CtCl. 621— 
Hawkins y. U. S., 19 CtCl. 611— 
Muse V. U. S., 19 tJtCl. 441. 

91. Lenson v. U. S., 63 CtCl. 420, cer¬ 
tiorari granted U. S. v. Lenson, 48 
S.Ct 320, 276 U.S. 612, 72 L.Ed. 731 
~~6 C.J. p 328 note 91. 

9®. U. S. V. Cook, (CtCl.) 9 S.Ct 108, 
128 U.S. 254, 32 L.Ed. 464—5 C.J. 
p 328 note 92. , 
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CoimtixLg of time in. United States 
IflCilitaxy or ITaval Academy pro¬ 
hibited 

(1) The Army Appropriation Act 
Aug. 24, 1912 § 6 (Comp.St § 1923) 
and the Naval Appropriation Act 
March 4, 1913 (Comp.St. § 2619) pro¬ 
hibit the counting of time spent in 
the United States Military or Naval 
Academy in computing length of 
service as a basis for longevity pay, 
and are not amended by Act March 
18, 1920 § 11 (Comp.St.Suppl.Annot. 
[1023] §§ 2089aCl], 8562ee), which 
merely provides that longevity pay 
for officers in army, navy, marine 
corp, coast guard, public health serv¬ 
ice, and coast and geodetic survey 
shall be based on the total of all serv¬ 
ice in any or all services.—^U. S. v. 
Noce, 45 S.Ct. 610, 268 U.S. 613, 69 L. 
Ed. 1116, reversing Noce v. U. S., 58 
CtCl. 688. 

(2) Service as a midshipman at the 
United States Naval Academy cannot 
be counted by an officer who, having 
resigned, is reappointed and retired 
after passage of the act prohibiting 
counting of such service by officers 
appointed thereafter.—^Hoffman v. U. 
S., 66 CtCl. 452. 

9a Gould V. U. S., 19 Ct.Cl. 593— 
Palen v. U. S., 19 Ct.Cl. 389. 

94. Woods V. U. S., 62 Ct.Cl. 610. 

95. Gibbs v. U. S., 72 CtCl. 301. 

98. Alderdice v. U. S., 19 CtCl. 511— 
5 C.J. p 328 note 94. 

97. Laws V. U. S., 27 Cta. 69. 

9a Schreiner v. U. S., 43 CtCl. 480— 
5 C.J. p 328 note 96. 

99. Guilmette v. U. S.. 49 CtCl. 188. 
BesignatioxL and reappointment 

(1) An officer who has resigned in 
good faith is entitled, on reappoint¬ 
ment, to be credited with five years’ 
constructive service under the Navy 
Personnel Act of March 3, 1899.— 
Guilmette v. U. S., 52 CtCl. 219— 
Guilmette v. U. S., 49 Ct.Cl. 188. 

(2) The credit of five years* con- 
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service does not apply to an officer on the retired 
list at the time of the passage of the act, so as to 
allow him to compute his longevity pay with such 
constructive ser^dce included, even though he is 
placed on the active list at different times there- 
after.i An officer, discharged and recommissioned 
in the next lower grade, is not entitled to increased 
longevity pay, which would have resulted had serv¬ 
ice in the lower grade been counted as service in 
the higher grade, notwithstanding the provision un¬ 
der which the officer was demoted saves his pay 
and allowances, which he was receiving at the time 
of the demotion.^ Where to count a certain period 
of service in order to entitle an officer to a certain 
amount of longevity pay, it is essential that he have 
a certificate of creditable service for such period, 
an officer unable to obtain such a certificate cannot 
include such period in his length of commissioned 
service.^ 

c. Extra Pay 

(1) In general 

(2) Service beyond seas 

(3) Exercising command above grade 

(4) Performance of staff duty 

(5) Volunteers on muster out and dis¬ 

charge from service 

(6) Flying duty 


(1) In General 

In the absence of statute, compensation for extra 
services is not permitted. 

In general, officers of the United States are not 
permitted to receive compensation for extra serv¬ 
ices in addition to their salaries as fixed by law, 
unless this is expressly authorized by law.** Extra 
compensation has been provided for in several in¬ 
stances in both the army and the navy.® Where 
it has been allowed, a special detail under proper 
orders is necessary to enable an officer to recover 
it^ No extra pay is allowable for services in the 
line of regular duties, although not of ordinary oc- 
currence.7 If an officer voluntarily renders extra 
service without demand for extra compensation, and 
on the implied condition that he will not charge for 
it, he cannot claim extra compensation.^ 

(2) Service beyond Seas 

Although no longer allowed, under prior statutes 
service beyond the seas entitled the officer to extra 
pay. 

While all laws, existing June 30, 1922, author¬ 
izing increases in pay for foreign service, have 
been expressly repealed by the act of June 10, 1922 
[42 U.S.St. at L. p 632; 37 U.S.C.A. § 24], several 
previous acts provided for an increase in the pay 
of army officers serving beyond the limits of the 
states and of territories contiguous thereto.^ These 
statutes extended only to officers rendering military 
service either in some foreign country or in some 
of our outlying possessions.^® 


structive service to which offlcers en¬ 
tering the navy from civil life are en¬ 
titled, under the Navy Personnel Act 
of March 3, 1899, is in addition to ac¬ 
tual service which may have been 
rendered under a prior appointment 
—Guilmette v. United States, supra. 

(3) Where at the time of retire¬ 
ment from the public service it Is the 
intention of the party leaving the 
service to re-enter the service, and 
the same party, as soon as he can do 
so thereafter, enters the service, such 
last appointment is not ‘‘from civil 
life,** as contemplated by the Navy 
Personnel Act § 13.—Barber v. U. S., 
60 Ct.Cl. 250. 

(4) A midshipman who has re¬ 
signed from, and been reinstated in, 
the navy as an ensign, by virtue of 
an act of congress, is not a person 
appointed from civil life within the 
meaning of the statute, and is not 
entitled to be credited with five years* 
constructive service.—Stirling v. U. 
S., 48 Ct.Gl. 886. 

(6) A naval officer who obtained 
his discharge as an enlisted man two 
days before his appointment, with 
such appointment in view, is not en- 
titled to rating as a civilian appoin¬ 


tee.—U. S. V. U. S. Fidelity & Guar¬ 
anty Co., (D.C.N.Y.) 244 F. 310. 

1. Rhoades v, U. S., 58 CtCl. 73. 

2. Eagle v. U. S., 63 CtCl. 157. 

3. McEvoy v. U. S., 74 CtCl. 691— 
Jahnke v. U. S., 74 CtCl. 341. 

4. U.S.Rev.St §§ 1763-1765, 5 U.S.C. 
A. 58, 69, 70—U. S. v. Gillmore, (C. 
C.N.Y,) 189 P. 761—5 C.J. p 329 
note 99. 

Normal duty iu revenue cutter serv¬ 
ice 

The revenue cutter service implies 
in the main service on the water, and 
such service is the normal duty of 
such officers; and the fact that the 
place of service is remote, like the 
waters of Alaska, does not change the 
service from normal to exceptional.—' 
W'iley V. United States, 40 Ct.Cl. 406. 

5. U. S, V. Buchanan, (D.C.Pa.) 24 P. 
Cas.No.14,678, Crahbe 563—6 C.J. p 
329 note 1. 

Army ofOlcers.—U. S. v. Morrison, 
96 U.S. 232, 24 L.Ed. 688, affirming 13 
CtCl. 1—5 C.J. p 329 note 1. 

Naval officers.—^U. S. v. Philbrick, 
(CtCl.) 7 S.Ct 413, 120 U.S. 62. 30 L. 
Ed. 559—5 C.J. p 329 note !• 
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Disbursing officers 

(1) Army officers.—^U. S. v. Elia- 
son, (D.C.) 16 pet (U.S.) 291. 10 Jj. 
Ed, 968—5 C.J. p 329 note 1. 

(2) Naval officers.—^U. S. v. Buch¬ 
anan, (Pa.) 8 How. (U.S.) 83, 12 L. 
Ed. 997—6 C.J. P 329 note 1. 

6i Lopez V. U. S., 44 Ct.Cl. 220—5 C. 
J. p 329 note 2. 

7. U. S. V. Buchanan, (Pa) 8 How. 
(U.S.) 83, 12 L.Ed. 997—5 C.J. P 
329 note 3. 

8. Goode V. U. S., 25 CtCl. 261. 

8. Act May 26, 1900 [31 U.S.St at L. 
p 211 c 586; 24 U.S.C.A. § 833—Act 
June 30, 1902 [32 U.S.St at L. p 
512 c 13283—Act March 2, 1907 [34 
U.S.St at L. p 1164 c 25113—Act 
May 11, 1908 [35 U.S.St at L. p HO- 
c 1633. 

10. Carden v. U. S., 45 CtCl. 171—5 
C.J. p 329 notes 6, 7. 

Service In Alaska is ''shore duty 
beyond the continental limits of the 
United States,** and an officer per¬ 
forming service there is entitled to- 
the increased pay provided for such 
service, under Act May 13, 1908.—r 
Downey v* U. S., 50 Ct.Cl. 273. 
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The Naval Personnel Act [30 U.S.St. at L. p 1007 
c 413 § 13] provided that naval officers, when de¬ 
tailed for shore duty beyond seas, shall receive the 
same pay as army officers detailed for the same du- 
ties.^^ This act extended to all naval officers, not 
merely to officers of the line and of the medical 
and pay corps; ^2 but only to commissioned officers, 
not to warrant officers.^^ It did not inure to the 
benefit of officers discharging their ordinary sea 
duties,nor to officers detailed to sea duty, which 
required a journey on a merchant vessel to reach 
the place appointed,or while on pay, but not on 
duty.i® Moreover, since the service of naval offi¬ 
cers on shore duty beyond the seas is exceptional 
service, to entitle them to the extra pay, they must 
have been specially detailed for such service.^^ 
Under the act of March 2, 1901, the time of service 
beyond the seas was to be counted from tht date of 
departure from the United States to the date of re¬ 
turn thereto;IS and the act of May 3, 1908 [35 
U.S.St. at L. p 127] neither changed nor modified 
the law in this respect,^^ but it did restrict the extra 
allowance, in the case of naval officers on sea serv¬ 
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ice, to a period extending only to the time con¬ 
sumed in reaching the assignment for sea duty,20 
and provided against reduction of pay and allow¬ 
ances at that time authorized by law for officers 
and enlisted men.2i 

Basis of computation. The basis of this increased 
pay was the officer’s "pay proper,” which included 
longevity pay as well as the minimiun pay of his 

grade.22 

(3) Exercising Command above Grade 

An officer, who, in time of war and serving with 
troops operating against an enemy, shall exercise, un¬ 
der assignment in proper orders issued by competent au¬ 
thority, a command above that pertaining to his grade, 
is entitled to the pay and allowances of the command so 
exercised. 

It is provided that in time of war every officer 
serving with troops operating against an enemy, 
who shall exercise, under assignment in orders is¬ 
sued by competent authority, a command above that 
pertaining to his grade, shall be entitled to the pay 
and allowances of the command so exercised.23 
This provision extends only to cases where such an 


An officer in the revenue cutter 
service is not entitled to the increase 
of ten per cent allowed to officers in 
the army '"serving* beyond the limits 
of the states comprising the Union 
and the territories of the United 
States contiguous thereto/’ because 
he served in Alaskan waters.—Wiley 
V. United States, 40 Ct.Cl. 406. 

ITo commutation of gnarters 

When an officer serving "beyond 
the continental limits of the United 
States” has all his actual and neces¬ 
sary expenses paid by the United 
States while so serving, he is not en¬ 
titled to commutation of quarters, 
heat, and light during the period of 
said service.—^Downey v. U. S., 50 Ct. 
Cl. 273. 

11« The term “beyond seas” must 
receive the legal interpretation usual¬ 
ly given to it in this country and 
England, unless there is an indication 
to the contrary,—^Irwin v. U. S., 38 
Ct.Cl. 87, affirmed 25 S.Ct. 434, 197 U. 
S. 223, 49 L.Ed. 732. 

Where an assistant surgeon in the 
navy performed shore duty beyond 
the seas, pursuant to an order detail¬ 
ing him for such duty, he is entitled 
to the ten per cent additional com¬ 
pensation, calculated on the basis of 
his maximum pay.—^Thompson v. 
United States, 49 CtCl. 459. 

Tn Philippine Islands and other pos¬ 
sessions 

(1) Generally.—Vulte v. U. S., 34 

S.Ot. 664. 233 U.S. 509, 58 L.Ed. 1071. 
affirming 47 Ct.Cl. ,324—6 C.J. p 329 
note 8 [b]. . . 

(2) lyhile an assistant surgeon in 
the navy is on duty^ at a ,naval, hpspi-, 


tal in the Philippine Islands, he is 
performing shore duty beyond the 
seas.—Thompson v. United States, 49 
CtCl. 459. 

12. Prindle v. U. S., 41 CtCl. 8—5 
C.J. p 330 note 9. 

la Ollif V. U. S., 46 CtCl. 349— 
Prindle v, U. S., 41 CtCL 8. 

14. U. S. V. Thomas, 25 S.Ct 102, 195 
U.S. 418, 49 L.Ed. 259, reversing 38 
CtCl. 113—6 C.J. p 330 note 11. 

15. McGowan v. United States, 49 
Ct.Cl. 454. 

16. While in hospital 

An officer on duty beyond seas is 
not entitled to the extra ten per cent 
allowed to officers of the navy de¬ 
tached for shore duty beyond the 
seas, while in the hospital and not 
rendering service.—^Parenholt v. U. 
S.. 41 CtCl. 517, affirmed 27 S.Ct 629, 
206 U.S. 226, 51 UBd. 1036—Ackley 
V. U, S., 40 CtCL 216. 

17. Furlong v, U. S., 45 CtCl. 493— 
Ackley v. U. S., 40 CtCl. 216—5 C. 
J. p 330 note 13-15. 

la McCully V. U. S., 42 CtCL 275— 
6 C.J. p 330 note 16. 

19. Gearing v. U. S., 46 CtCl. 187. 

20. McDonald v. U. S.. 48 CtCl. 123 
—5 C.J. P 330 note 19. 

21. McDonald v. U. S., supra. 

22. U. S, V. Mills, 25 S.Ct 434, 197 U. 
S. 223, 49 L.Ed. 732, affirming 38 Ct 
Cl. 87—McCuUy V. U, S., 42 CtCl. 
375. 

2a Act Aiwil 26> 1898 [30 U.aSt at 
L. p 365 caOl 5 71. 

Purpose of the act tn giving In-, 
creased Assigned/to com¬ 
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mands above that pertaining to their 
respective grades was evidently be¬ 
cause of the increased danger inci¬ 
dent thereto.—^Leigh v, U. S., 43 Ct 
Cl. 374. 

Term “command” refers, not to the 
commander, but to the commanded, 
that is, to the body of troops which 
constitute a command.—^Humphreys 
V. U. S., 38 CtCl. 689. 

Naval officers 

This provision has been held ap¬ 
plicable to naval officers.—^Thomas v. 

U. S., 39 CtCl. 1—5 C.J. p 322 note 
11 [al. 

Service in Philippines 

(1) At the time and after the bat¬ 
tle of Manila between the United 
States and the insurgents in the 
Philippine Islands war existed, and a 
naval officer’s services in the waters 
of the Philippines were rendered in 
time of war within the act of April 
26, 1898 [30 U.S.St at L. p 365].— 
Berryman v. U. S., 43 CtCl. 397— 
Leigh V. U. S.. 43 CtCl. 374—Thomas 

V. U. S., 39 CtCl. 1. 

(2) While there was no war in the 
Philippine Islands in a technical or 
international sense, the insurrection 
was such as to amount to war in fact 
—^Leigh V. U. S., supra. 

Staff officer does not exercise a 
command, and an officer assigned to 
staff duty cannot be regarded as ex¬ 
ercising "a command above that per¬ 
taining to his grade.”—^Truitt v.-U. 
S., 38 CtCl. 398. 

Xiieutenant colonel of the marine 
oorps assigned to the command of a 
so-cglled iregiment is, not .an. ,(^leer: 
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order is necessary to impose the burden of the high¬ 
er command on the officer, and not to cases where 
a command temporarily devolves on an officer with¬ 
out an order of assignment,24 where an assignment 
is made merely to increase an officer’s pay,25 or 
where the secretary of war refused to confirm the 
assignment 2 5 

The service must be with troops operating against 
an enemy,27 and an officer serving under an as¬ 
signment to a command with troops in an instruc¬ 
tion camp in the United States during a war with 
a foreign country, the field of war being across the 
ocean, cannot be said to be serving with troops op¬ 
erating against the enemy.2S On embarkation, how¬ 
ever, his service has been regarded as with troops 
operating against the enemy.29 

When an armistice has brought about a suspen¬ 
sion of hostilities, there is no enemy to operate 
against, within the meaning of the statute.20 

The command must have been exercised under as¬ 
signment in orders issued by competent authority, 
and as the one hundred nineteenth article of war 
provides that the president may, in time of war 
or public danger, assign command to a junior of¬ 
ficer when a senior officer is available, a junior of¬ 
ficer, assigned to command where his senior officer 
was available, must, where it is not contended that 
the president has delegated his authority under this 
article, show assignment by the president in order 


to be entitled to the pay of the command exercised 
above his grade.21 

(4) Performance of Staff Duty 

Under a statute allowing extra pay for staff duty 
an officer must have been properly appointed or assign¬ 
ed thereto. 

To fix liability on the government for additional 
pay to officers for the performance of staff duty, 
under the act of 1898 [30 U.S.St. at L. p 362 c 
187 § 10], it was essential that the president ap¬ 
point them by, and with the advice and consent of, 
the senate, or assign them thereto ''in his dis¬ 
cretion.” 22 

(5) Volunteers on Muster Out and Discharge 

from Service 

Frequently provision has been made for extra pay 
to volunteer officers on muster out or discharge from 
the service. 

The policy of the government, for a great length 
of time, has been to provide for the loss to which 
volunteer officers are exposed when discharged from 
the military service by granting extra pay for a 
limited period.23 In view of this fact, it was pro¬ 
vided by the act of congress of January 12, 1899 
[30 U.S.St. at L. p 784 c 46] that, in lieu of gi*ant- 
ing leaves of absence and furloughs prior to muster 
out of the service, all such officers and enlisted men 
thereafter mustered out who served honestly and 
faithfully should be paid extra pay on muster out 
and discharge.24 The later act of May 26, 1900 


having a command above that per¬ 
taining to his grade within the act, 
and is not entitled to the pay of a 
colonel in the marine corps.—^Berry¬ 
man v. U. S., 43 CtCl. 397. 

Temporary absence from a higher 
command, to which an officer has 
been assigned, does not deprive him 
of higher pay to which, otherwise, he 
would be entitled.—Leigh v. U. S., 43 
Ct.Cl. 374. 

24. Lanagan v. U. S., 58 CtCl. 50— 
5 C.J. p 330 note 23. 

Subordinate commanding during ab¬ 
sence of superior o£S.cer 
Where a first lieutenant in a cer¬ 
tain battery, in the absence of his 
captain, is assigned in orders to com¬ 
mand said battery, he exercises such 
command by virtue of his seniority 
and is not entitled to higher com¬ 
mand pay, and the assignment, being 
superfluous and unnecessary, cannot 
be regarded as '"an assignment in or¬ 
ders issued by competent authority.” 
—^Lanagan v. TJ. S., 68 CtCl. 60. 
Jjleutenasit commandtug unit other 
than his own 

Where a first lieutenant in one unit 
is assigned in orders issued by com-J 


petent authority to the command of 
another unit, he is entitled to higher 
command pay.—Lanagan v. XT. S., 58 
CtCl. 50—5 C.J. p 330 note 22 [g]. 

2S, Humphreys v, U. S., 38 CtCl. 
689. 

2ft Van Leer v. U. S., 48 CtCl. 145— 
5 C.J. p 331 note 25. 

27. U. S. V. Ferris, 44 S.Ct 487, 265 
U.S. 165, 68 L.Ed. 961, reversing 57 
CtCl. 566—5 C.J. p 330 note 22 [c]. 

28. TJ. S. V. Ferris, 44 S.Ct 487, 265 
U.S, 165, 68 L.Ed. 961, reversing 57 
CtCl. 566—Lanagan v. U. S., 61 Ct. 
Cl. 504. 

29. Lanagan v. U. S., supra. 

SO. Campbell v. U. S., 63 CtCl. 133. 

81. Campbell v. U. S., supra—^Kin- 
solving V. TJ. S., 63 CtCl. 79. 
Unauthorized assigimient is void 
An authorized assignment of a ju¬ 
nior army officer to command an or¬ 
ganization while a senior officer is 
available is void, and no increase of 
pay may be had, even though the ofll- 
cer was bound to obey the assign¬ 
ment and would have been court-mar¬ 
tialed if he had not done so.—^Kin- 
solving V. U. S., 63 CtCl. 79. I 
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32. Truitt V. U. S., 38 CtCl. 398—5 

C.J. p 331 note 27. 

sa Repetti v, U. S., 40 CtCl. 240—5 

C.J. p 331 note 28. 

34. This act “established a future 
policy for the Government in such 
cases by providing that ‘all officers 
and enlisted men belonging to volun¬ 
teer organizations hereafter mustered 
out of the service who have served 
honestly and faithfully beyond the 
limits of the United States shall be 
paid two months’ extra pay on mus¬ 
ter out and discharge from the serv¬ 
ice, and all officers and enlisted men 
belongring to organizations hereafter 
mustered out of the service who have 
served honestly and faithfully within 
the limits of the United States shall 
be paid one month’s extra pay on 
muster out and discharge from the 
service.’ “—Daggett v. U. S., 39 Ct.Cl. 
209, 215. 

Act was prospective and to effect 
two purposes. Its first purpose was 
to prohibit in the future the granting 
of leaves of absence or furloughs to 
officers and enlisted men or volun¬ 
teers at the termination of a war, as 
had been done by the wstr department 
at the close of the Spanish war; its 
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[31 U.S.St. at L. p 217 c 586] extended the earlier 
act to officers of the general staff and to officers 
and enlisted men of volunteer organizations who, 
having served “during the war with Spain,” were 
discharged without furlough.35 The right to the 
extra pay provided by these acts required that the 
soldier have been honorably discharged,36 without 
furlough.37 The acts referred to apply only to 
officers and enlisted men who were mustered out 
and discharged from the service,38 and not to those 
who were discharged to enable them to continue 
in the service.33 

By a later enactment in 1899, death in the service 
was made the equivalent of discharge or muster 
out under the act of January 12, 1899 .'^^ 

Naval officers. A similar act of March 3, 1899 
[39 U.S.St at L. p 1228 c 427] grants extra pay to 
officers “comprising the temporary force of the 
Navy during the war with Spain, who served cred¬ 


itably beyond the limits of the United States.” 
The extra pay is for services at sea beyond the 
limits of the United States, and should be computed 
on the basis of sea service pay.^3 An officer whose 
resignation has been accepted is out of the service, 
so that he cannot thereafter be discharged within 
the meaning of the act.^3 

(6) Flying Duty 

Extra pay is provided for officers detailed to duty 
involving flying. 

All officers of all branches of the army, navy, 
marine corps, and coast guard, when detailed to 
duty involving flying, are, by the act of June 10, 
1922 [42 U.S.St. at L. p 632; 37 U.S.C.A. § 29], 
entitled to the same increase in pay as authorized 
for like duty in the army. Thus, an officer, de¬ 
tailed to duty requiring frequent flights, is entitled 
to the pay increase provided by the act of June 4, 
1920 [41 U.S.St. at L. p 768; 10 U.S.CA. § 300].44 


second, was to grant thereafter to of¬ 
ficers and enlisted men belonging to 
companies and regiments of volun¬ 
teers extra pay, when mustered out, 
in lieu of leaves of absence or fur¬ 
loughs. The statute is emphatic in 
saying ‘"all officers and enlisted men 
hereafter mustered out,” but it is ob¬ 
scure in the phrase “belonging to vol¬ 
unteer organizations.”—^Repetti v. XT. 
S., 40 Ct.Cl. 240. 

aSw Repetti v. U. S., supra—Terrell 
V. U. S.. 40 OtCl. 78—-Daggett v. U. 
S., 39 Ct.Cl. 209. 

Act prospective 

The provision in the act of May 26, 
1900 [31 U.S.St at L. p 217 c 686], 
extending the act of Jan. 12, 1899 [30 
U.S.St. at Li. p 784 c 46] to officers of 
the general staff, is not limited to the 
war with Spain, and is necessarily 
prospective and applicable to all of¬ 
ficers thereafter mustered out.—^Re- 
petU V, U. S., 40 CtCl. 240. 

as. Hunt V. U. S., 38 CtCl. 704—5 C. 
J. p 331 note 33. 

37. Magurn v. U. S., 39 CtCl. 416— 
Hunt V. U. S., 38 CtCl. 704—5 C. 
J. p 331 note 34. 

38. U. S. V. Gillmore, (C.C.N.T.) 189 
F. 761—5 C.J. P 331 note 35. 

39. Hull V. U. S., 38 CtCl. 407. 

40. Wallace V. U. S., 41 CtCl. 352— 
5 C.J. p 332 note 38. 

41. Paymasters’ clerks, appointed to 
serve with paymasters in the navy, 
are not a part of the “temporary 
force of the Navy,” within the act.— 
McBlair v. U. S., 36 Ct.Cl. 109. 

42. U. S. V. Hite, 27 S.Ct 386, 204 U. 
S. 343, 61 L.Ed. 514, affirming 41 Ct 
Cl. 256. 

43. Douw V. U. S., 36 CtCl. 112. 

44. Clark v. U. S., 60 CtCl. 589. J 


Temporary detail of an officer to 
recruiting service does not detach 
him from aviation duty, where, as 
part of recruiting duty, he is required 
to participate regularly and frequent¬ 
ly in aSrial flights.—Clark v. U. S., 
60 CtCl. 589. 

Xnjnry incapacitating an officer for 
flight duty, while under detail requir¬ 
ing regular and frequent flights, does 
not deprive him of the additional 
pay.—Clark v. U. S., 60 CtCl. 589. 

Officers entitled to flying pay 

<1) An army officer acting as proof 
officer in bomb tests, and making 
regular aerial flights.—Stribling v. 
U. S., 68 CtCl. 213. 

(2) A junior military aviator, de¬ 
tailed to duty requiring regular and 
frequent participation in aerial flights. 
—^Emmons v. U. S., 63 CtCl. 121. 

(3) Medical officers of air service, 
qualifying as flight surgeons, and or¬ 
dered to participate regularly and 
frequently in flights.—^Brown v. U. S., 
68 Ct.Cl. 734—Johnson v. U. S., 67 Ct 
Cl. 318. 

(4) An officer making aSroplane 
flights while on recruiting duty.— 
Matteson v. U. S., 60 CtCL 880. 

(5) An officer in the navy, detailed 
for aviation service during a change 
of station from the United States to 
Prance.—Garrison v. U. S., 59 CtCl. 
919. 

(6) An officer of the navy, detailed 
for aviation service while in the hos¬ 
pital, so long as his detail remained 
in force.—Garrison v. U. S., supra, 

(7) An aviation chief machinist's 
mate of the navy, making the requir¬ 
ed number of flights, not in accord¬ 
ance with subsequent regulations.— 
Lynch v. U. S., 63 CtCl. 91. 

(8) The statute providing for in¬ 
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creased pay of certain “officers and 
enlisted men” of the army applies to 
warrant officers.—Bradshaw v. U. S., 
62 CtCl. 638. 

(9) Orders announcing the flying 
status of a -warrant officer, not chang¬ 
ing his duties, requiring aerial flights, 
do not affect the right to extra pay 
xmder 10 U.S.C.A. § 300.—^Bradshaw 
V. U. S., supra. 

(10) Where the candidate for as¬ 
signment, while on duty involving ac¬ 
tual flying in aircraft, and after ex¬ 
amination but before such recom¬ 
mendation, was temporarily incapaci¬ 
tated for actual flying, but was, nev¬ 
ertheless, retained on such duty on 
assignment to his new provisional 
rank, he was entitled to flying pay 
without remission.—^Lasher v. U. S., 
73 CtCl. 699. 

(11) As Act May 23, 1930 § 1 [34 
U.S.C.A. § 751 a], validated assign¬ 
ments theretofore made of provision¬ 
al ranks in the naval reserve force, 
conclusively for all purposes, and ap¬ 
plied to a case where, during the war 
overseas, an assignment was made, 
pursuant to the recommendation of a 
board, which was not constituted 
strictly in compliance with the act 
of Aug. 29, 1916 [39 U.S.St at L. p 
587], the candidate is entitled to fly¬ 
ing pay.—Lasher v. U. S., supra. 
Student aiaval aviator 

An officer is not entitled to increas¬ 
ed pay as naval aviator while desig¬ 
nated as “student naval aviator.”— 
Carlton v. U. S., 63 CtCL 89. 

Officer of the air service, while de¬ 
tailed to general Staff War College, 
not being required to participate regu¬ 
larly and frequently in aerial flights, 
is not entitled to additional pay prior 
to presidential regulation.—Culver v. 
U. S., 46 S.Ct. 490, 271 U.S. 315, 70 L. 
Ed. 964, reversing 60 CtCL 825. ^ 
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Under the statutes and executive orders, relating 
to increased flying pay, an officer who has partici¬ 
pated regularly and frequently in flights, as defined 
by executive orders, and who has become incapaci¬ 
tated, as a result of an aviation accident, is entitled 
to the increased pay for a period not exceeding 
three months, without making the flights otherwise 
required for such pay.^5 

d. Double Pay 

Double pay, or pay by the states as well as by the 
federal government, has been permitted. 

Since the Civil War, the uniform practice of the 
accounting officers, in the settlement of the claims 
of officers and men who served in that war, has 
been to deny claims for pay and allowances, where 
such officers and men had already been paid by 
their respective states, and such states had been re¬ 
imbursed therefor by the United States; and, in 
case of such double payment, deductions on account 
thereof have been uniformly made in the settle¬ 
ment of the accounts of such officers and men.*^® 
A similar ruling was at first made with respect to 
claims of officers and enlisted men in the late Span¬ 
ish War; but, since such double pa 3 mients were 
made, with the approval of the comptroller of the 
treasury,to most of the officers and men who 
served during such war, the court of claims subse¬ 
quently recognized the system of double payments 
by the states and by the United States.^9 

e. Allowances 

(1) In general 

(2) Rental and subsistence 

(3) Rations 

(4) Mileage and transportation 

(5) Medical attendance 

(6) Forage and servants 

(7) Compensation for loss of property 

(8) Uniform gratuity 


(1) In General 

Certain allowances are granted to officers In addition 
to their regular pay. 

In addition to their regular pay, officers receive, 
as a part of their compensation, such other allow¬ 
ances as may be provided for by the various stat¬ 
utes pertaining thereto.^® Such allowances are in¬ 
direct or contingent remuneration which may or 
may not be earned, and which is sometimes in the 
nature of compensation, and sometimes in the nature 
of reimbursement.^! Where the particular allow¬ 
ances vary according to the pay periods provided 
by the statute, an officer is entitled only to the 
allowances of the period to which his grade and 
length of service entitle him.52 To entitle an of¬ 
ficer to an allowance by reason of usage, the usage 
must be applicable to all officers of the same grade 
similarly situated.53 

Control over. Subject to the terms of the statutes 
applicable thereto, it is within the authority of the 
proper department, under the sanction of the pres¬ 
ident, to establish general rules of uniform applica¬ 
tion, regulating allowances to officers, which, when 
duly promulgated, will be binding on the rights of 
the officers.®^ While allowances other than those 
specifically provided for are generally prohibited by 
statute, this prohibition does not prevent the pay¬ 
ment to an officer of expenses arising while on a 
special mission,®^ nor the giving to him of money, 
to be expended in accordance with instructions for 
a specified purpose; 56 but constructive allowances 
of pay will not be allowed, except where the inten¬ 
tion is clearly indicated.57 

(2) Rental and Subsistence 

An allowance for rental and subsistence Is made to 
all officers below the grade of brigadier general or its 
equivalent. 


45. Dennett v. XJ. S., 78 Ct.Cl. 258. 

ITxider the President’s Ezeoutive 
-Orders, order 10 of March 10, 1927, a 
flyer, who fails for one or two months 
to meet the flight reguirements for 
the fifty per cent increase in flying 
pay, may make up such requirements 
by excess flight credits for the suc¬ 
ceeding one or two months.—Dennett 
V. U. S., 78 Ct.Cl. 268. 

4a Boyd V. XT. S., 41 ChCL 438—5 C. 
J. p 332 note 43. 

47. Burnham v. XJ. S., 40 CtCl. 166. 

48. New Jersey v. XJ. S., 40 Ct.Cl. 
493—Hovey v. XT. S., 40 CtCl. 390— 
5 C.J. p 332 note 45. 

48. See Hovey v. XT. S., supra. 

50. U. S. V. Fhilbrick, 7 S.Ct 413, 
120 U.S. 52, 30 L.Ed. 659. affirming 
21 CtCl. 511—5 C.J. p 332 note 46. 


Army regulations embrace, under 
the word “allowances,” commutation 
for quarters, commutation for fuel, 
rations, forage, mileage, etc.—^Walsh 
V. U. S., 43 CtCL 225—5 C.J. P 332 
note 48. 

51. Scott Military D., quoted in Ir¬ 
win V. XJ. S., 38 CtCl. 87, affirmed 
26 S.Ct 434, 197 U.S. 223, 49 L.Ed. 
732, and Sherburne v. U. S., 16 Ct 
Cl. 491. 

53. Bockwood V. U. S., 60 CtCl. 829. 

Officer receiving more than period 
pay 

An officer, entitled to pay of the 
third period, under 42 U.S.St at L. p 
625; 37 U.S.C.A § 1, being a major 
with less than fourteen years' serv¬ 
ice, but receiving pay equal to that 
for the fourth period, because of § 16 
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(37 U.S.C.A § 25), providing against 
reductions, is entitled only to allow¬ 
ances provided for the third period.— 
Rockwood V. U. S., 60 Ct.Cl. 829. 

53, U. S. V. Buchanan, (D.C.Pa.) 24 
P.Cas.No.14,678, Crabbe 563. 

64. U. S. V. Philbrick, (CtCl.) 7 S. 
Ct 413, 120 U.S. 52, 30 D-Ed. 659— 
U. S. V. Eliason, (D.C.) 16 Pet(U. 
S.) 291, 10 L.Bd. 968—U. S. v. 
Webster, (D.C.Me.> 28 F.Cas.No.l6,- 
658, 2 Ware 46. 

55. U. S. V. Catesby, (D.C.) 18 How. 
(U.S.) 92, 15 D.Ed. 274—6 C.J. p 

332 note 52. 

5ft U. S. V. Freeman, (C.C.Mass,) 25 
F.Cas.No.15,163, 1 Woodb. & M. 46. 

57. U. S. V. Gilmore, (Ct.Cl.) 8 Wall. 
(U.S.) 330, 19 Ii.Bd. 396—5 C.J. p 

333 note 54« 
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To commissioned officers below the grade of brig¬ 
adier general, or its equivalent, the statutes pro¬ 
viding for pay and allowances give allowances for 
rental and subsistence, the value of such allowances 
being fixed by the statutes, and the amount to which 
the particular officer is entitled being determined 
by his pay period and whether or not he has de¬ 
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pendents; and, in the case of a rental allowance, 
his right thereto depends on the duty to which he 
is assigned, and whether he is provided with quar¬ 
ters at his permanent station«58 An officer’s right 
to a rental allowance cannot be taken from him by 
departmental regulations.While no allowance 
for rental can be paid to an officer having no de¬ 


ss. Bentarl allowance 

Provided for by Acts June 10, 1922 
c 212 § 6 [42 U.S.St. at L. p 628], May 
31, 1924 c 224 § 2 [43 U.S.St. at L. p 
260; 37 U.S.C.A. § 10]. 

Rate for computing fixed by Act 
April 9, 1935 c 54 tit I [49 U.S.St. 
at L. p 125; 37 U.S.UA. § 10 a]. 
Subsistence allowance 

Provided for by Act June 10, 1922 
c 212 § 6 [42 U.S.St. at L. p 628; 37 
U.S.C.A. § 9]. 

Value fixed by Act April 9, 1935 c 
54 tit I [49 U.S.St. afli. p 125; 37 U. 
S.C.A. § 9 a]. 

Buie for construction 

Act June 10, 1922 § 4 (37 U.S.C.A. § 
8), relative to rental allowance for 
naval officers with dependents, is not 
to be construed strictly.—^Freeland v. 
U. S., 64 Ct.a. 364. 

Officer on leave of absence 

Where an officer of the army, hav¬ 
ing dependents, is on leave of ab¬ 
sence without Quarters from Oct. 25, 
1922 to Dec, 16, 1922 and, on Oct. 26, 
1922, is honorably discharged from 
service, the discharge to take effect 
Dec, 15, 1922 with one year’s pay, he 
is entitled to rental allowance, under 
Act May 31, 1924 c 224, from Oct. 16, 
1922 to Dec, 15, 1922,—Markley v. U. 

S., 59 Ct.Cl. 924. 

Under prior statutes 

(1) Commutation for Quarters, 
fuel, and light, not furnished to an 
officer, cannot be paid unless author¬ 
ized by some statute or regulation.— 
Smith V. U. S„ 47 CtCl. 313—5 UJ. 
p 333 note 56. 

(2) By statute, it was provided 
that “officers on duty, without troops, 
at stations where there are no pub¬ 
lic quarters, are entitled to commuta¬ 
tion therefor.”— Act June 18, 1878 [20 

U. S.St. at D. p 146]—^Act June 23, 
1879 [21 U.S.St. at D. p 30], as amend¬ 
ed by Act March 2, 1907 [34 U.S.St at 
Jj. p 1168 c 2511]-^Act March 4, 1915 
[38 U.S.St at D. p 1069 c 143]—U. S. 

V. Dempsey, (C.CMont) 104 P. 197, 
198—5 C.J. p 333 note 56. 

(3) The theory of commutation is 
compensation or reimbursement for 
something paid out, and where there 
is no expense for quarters there can 
be no commutation therefor.—Odell 
V. U. S., 38 CtCt 194—5 C.J; p 333 
note 67; 

(4) An officer stationed at a per¬ 
manent post is not entitled to com-j 
mutation of quarters,' light, 

—Clark v. U. B.# 69 Ct;Cl. €89^' 


[ (6) Where the secretary of war de¬ 

termines there are no available quar¬ 
ters, the officer is entitled to commu¬ 
tation of quarters, heat, and light.— 
Byerly v. U. S., 58 CtCl. 269. 

(6) Moreover, commutation was al¬ 
lowed only where an officer was de¬ 
tailed for “duty without troops.”— 
Moses V. U. S., 41 CtCl. 27—Ander¬ 
son V, U. S., 39 CtCl. 316—Hunt v. 

U. S„ 38 CtCl. 704—5 C.J. p 333 note 
58. 

(7) An officer on duty with troops 
was not entitled to commutation, even 
though stationed in a city where no 
quarters could be assigned him.— 
Hunt V. U. S., supra, 

(8) The act of April 16, 1918 c 63 
(U.S.Comp.St[1918] § 2118bb), en¬ 
acted during the World War, and pro¬ 
viding quarters or commutation of 
quarters, heat and light “during the 
present emergencjr** for families of 
commissioned officers of the army on 
active duty in field or outside terri¬ 
torial limits of the United States, is 
not retroactive.—Campbell v. U. S., 69 
CtCl. 475. 

(9) Under this act where an offi¬ 
cer’s mother was not in fact depend¬ 
ent on him for support payments to 
him for commutation of quarters, 
heat, and light on account of depend¬ 
ency, were not validated either by the 
act of May 26, 1926 [44 U.S.St at L. p 
654], or the act of July 3, 1926 [44 U. 
S.St at L. p 815].—Odlin v. U. S., 74 
CtCl. 633. 

(10) A naval officer, who failed to 
show his parent’s dependency, is not 
entitled to relief for payments made 
for quarters, heat and light—^Rey- 
ner v. U. S., 68 CtCL 210. 

(11) An officer on duty at Coblenz, 
Germany, in 1922 and 1923, with the 
Army of Occupation, was on field 
duty, and was entitled to rental al¬ 
lowances for his dependents.—^Stew¬ 
art V. U. S., 70 CtCl. 540. 

(12) A naval officer is not on duty 
in field under this statute, merely 
because stationed in the Philippines. 
^Harte v. U. S., 65 CtCl. 70. 

(13) A wounded army officer in the 
hospital was not entitled by this stat¬ 
ute to commutation of quarters, heat 
and light in the right of his wife.— 
Smith V. U. S., 62 CtCl. 23. 

(14) Under the Navy Personnel Act 
naval officers, when on shore, are en¬ 
titled to comniutation for quarters 
when army officers of corresponding 
rank would l^e so entitled.—^Anderson 

V. - U. S., 39 GtCl. 316,- > 


(15) Under navy regulations, an as¬ 
sistant surgeon who had acquired a 
permanent station at Annapolis was 
entitled to commutation of quarters, 
although he was absent temporarily 
on duty.—^Boone v. U. S., 57 CtCl. 88. 

(16) As a general rule, to be enti¬ 
tled to commutation the officer must 
have made unsuccessful application 
for fuel and quarters.—Crosby v. U. 

S., 13 CtCl. 110. 

(17) This was not requisite where 
there are no quarters assignable.— 
Lippitt V. U. S., 14 CtCl. 148—Long 
V. U. S., 8 CtCL 398—Whittlesey v. U. 

S., 5 CtCl. 99. 

(18) An officer who, pursuant to 
orders, reports to the headquarters 
of a department to await further or¬ 
ders is entitled to receive the com¬ 
muted value of fuel and quarters 
while awaiting orders.—^U. S. v. Lip- 
pitt (CtCl.) 100 U.S. 663, 25 L.Ed. 
747—Crosby v. U. S., supra—5 C.J. p> 
326 note 62 [b]. 

(19) It was otherwise when the 
officer was ordered home to await or¬ 
ders.—U. S. V. Phisterer, 94 U.S. 219, 
24 L.Ed. 116, followed in McGowan v. 

U. S., 48 CtCl. 95—5 C.J. p 333 note 
62. 

(20) Nor can he, when ordered home 
to await orders, recover commutation 
for fuel and quarters while travelings 
from his post to his home.—Chilson 

V. U. S., 94 U.S. 225 note, reversing 11 
CtCl. 691. 

(21) An officer, ordered to report 
for trial at a place where quarters 
cannot be assigned to him, is entitled 
to commutation for quarters during 
his trial and while awaiting orders 
after the trial.—Carrington v. U. S., 
46 CtCl. 279—Walsh v. U, S., 43 Ct 
Cl. 225-^5 C.J. p 333 note 64“65» 

(22) Commutation for quarters- 
when not furnished in kind is based 
on the number of rooms to which the 
officer is by statute entitled.—Act 
March 2, 1907 [34 U.S.St at L. p 1168 
c 2511]—^Navy Regulations (1913) 
4513—5 C.J. p 333 note 68-69. 

59. Nickerson v. U. S., 68 CtCl*. 677. 
Allowance notwithstanding regular 
tions 

An army ofilcer, who had quarters 
at his permanent station for himself 
and his wife and, on leaving under or¬ 
ders for treatment at a distant-hos¬ 
pital was compelled to rent qqartcrs- 
for his wife nearby, could have rental 
allowance, al^ough tie order:^ 'did* 
hot specifltally'recite thatlxif re» 
lieved from duty at 
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pendents, when he is on field or sea duty, an of¬ 
ficer having dependents is entitled to such allow¬ 
ance, where no public quarters have been assigned 
him; and an officer, not on field duty, is entitled 
to the allowances provided by the act.«i An offi¬ 
cer on active duty or entitled to active duty pay 
being entitled to a money allowance for quarters, 
except while on field or sea duty or when assigned 
quarters at his permanent station, an officer on tem¬ 
porary duty is entitled to such allowance, even 
though quarters were assigned him at the station 
at which he was on temporary duty.62 While the 
statute forbids payment of a rental allowance to 
an officer, with or without dependents, who is as¬ 
signed, as quarters at his permanent station, the 


number of rooms provided for an officer of his 
rank, or a less number judged adequate by com¬ 
petent superior authority, the quarters assigned 
must be adequate for the officer's dependents as well 
as for himself.63 

Dependency of mother of officer. The statute de¬ 
fines “dependents,*^ and includes the mother of an 
officer, where she is dependent on him for her chief 
support; and an officer, who is in fact the chief 
support of his dependent mother, is entitled to re¬ 
cover the rental and subsistence allowances pro¬ 
vided by the act.®^ Whether the officer is the chief 
support of his mother depends on the facts of each 
particular case.^5 xhe words “chief support** 


station, as required by war depart¬ 
ment regulations,—Nickerson v. U. S., 
68 Ct.Cl. 677. 

60. Glennon v. U. S.. 66 Ct.Cl. 723. 
Sea duty 

Where no quarters are assigned a 
navy officer, he is entitled to rental 
allowance as an officer with depend¬ 
ents, notwithstanding his dependents 
are guests of an officer of the ma¬ 
rine corps in quarters assigned there¬ 
to.—Glennon v. U. S., 66 CtCl. 723. 

61, Beadle v. U. S., 72 Ct.CL 310. 
Duty tu China 

An officer of the United States ma¬ 
rine corps, without dependents, who 
was in 1927-28 on duty with United 
States troops in China protecting 
American lives and property during 
a period of disorder there, with 
friendly relations existing between 
such troops and the Chinese authori¬ 
ties and government, was not on 
‘‘field duty” within the meaning of 
the act of June 10, 1922 § 6, as amend¬ 
ed [37 U.S.C.A. § 10], and the execu¬ 
tive order of the president pursuant 
thereto, and was therefore entitled 
to rental allowances under said act,— 
Montague v. U. S., 79 CtCl. 624. 
Coxumaudaut of uatioual guard of 
liTlcaragua 

A lieutenant colonel of the United 
States marine corps, serving, under 
proper orders, pursuant to the act of 
May 19, 1926 (10 U.S.C.A § 540), as 
commanding officer of the national 
guard of Nicaragua, a police force, to 
discipline it in a military fashion, and 
having no enlisted men at his head¬ 
quarters at Managua other than those 
who served as clerks, orderlies, and 
guards, was on duty without troops, 
was not on field duty, and was enti¬ 
tled to rental allowance in accordance 
with the act of June 10, 1922 § 6, as 
amended <37 U.S.C.A. § lO), no public 
quarters being available.—^Beadle v. 
U. S„ 72 Ct.a, 310. 

60. Strode v. U. S., 77 Ct.Cl. 464. 

63. Bell V. U. S., 65 eta. 182. 

Where quarters furnished an officer 
are inadequate, and, for administra-| 


tive reasons, dependents are not per¬ 
mitted to occupy them, he is entitled 
to commutation of quarters within 
the act of May 31, 1924 § 6 [43 U.S.St. 
at L. p 252].—Bell v. U. S., 65 CtCl. 
182. 

tJse of inadequate quarters 

(1) Where an officer occupied quar¬ 
ters regularly assigned him by his 
commanding officer and incurred no 
expense for additional quarters, he 
is not entitled to rental allowance for 
additional quarters, even though the 
quarters occupied were inadequate; 
and the government is entitled to re¬ 
cover back, by counterclaim, rental 
allowance paid him for a portion of 
the period of such occupation, with 
interest thereon.—Carter v. U. S., 79 
CtCl. 166, 

(2) Reimbursement is primarily 
what the law contemplates in com¬ 
mutation of quarters; and, where no 
expense has been incurred by an offi¬ 
cer for additional quarters, he is not 
entitled to an allowance therefor.— 
Carter v. U. S., supra. 

64. Buehler v. U. S., 78 CtCl. 148— 
Findeisen v. U. S., 78 CtCl. Ill— 
Collins V. U. S., 77 Ct.Cl. 620—Ag- 
new V. U. S., 77 CtCl. 608—Seitz v. 

U. S., 77 CtCl. 605—Rizk v. U. S., 
77 CtCl. 592—Tallman v. U. S., 77 
CtCl. 803—Walling v. U. S., 77 Ct 
Cl. 76—Hale v. U. S., 77 CtCl. 47— 
Emerson v. U. S., 76 CtCl. 613— 
Bristol V. U. S., 76 CtCl. 286—Lee 

V. U. S., 76 CtCl. 283—Mitchell v. 

U. S., 76 CtCl. 274—Haddon v. U. 
S., 76 CtCl. 271—Hafeey v. U. S., 76 
CtCl. 264—Melka v. U. S., 75 CtCl. 
535—^Montgomery v. U. S., 75 Ct(jl. 
632—Baker v. U. S., 75 CtCl. 471— 
Sullivan v. U. S., 74 CtCl. 588— 
Bradley v. U, S., 74 CtCl. 521— 
Freeland v. U. S., 74 CtCl. 471— 
Hirshfield v. U. S., 74 CtCl. 285— 
Holmes v. U. S., 73 CtCl. 693—^Page 

V. U. S., 73 CtCL 626—^Abson v. U. 
S., 73 CtCl. 442—Umsted v. U. S., 
72 CtCl. 705—Huske v. U. S., 72 
CtCl. 306—Bledsoe v. U. S., 71 Ct 
Cl. 762—Umsted v. U. S.. 71 CtCL 
677—Cox v, U. S., 69 CtCl. 472— 
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Samouce v. U. S., 69 CtCl. 65— 
Norris v. U. S., 68 CtCl. 719—Wal- 
bach V. U. S., 67 CtCl. 239—Free¬ 
land V. U. S., 64 CtCl. 364. 

Officer not lu fact the chief sup. 
port of his mother cannot recover 
rental and subsistence allowances for 
her support—^Howard v. U. S., 78 Ct. 
Cl. 265—Griffin v. U. S., 74 CtCl. 292. 

Xilmitations affecting recovery 

(1) An officer‘s right to rental and 
subsistence allowances does not ac¬ 
crue until the end of a given month, 
and the statute of limitations does 
not, as to the allowances for that 
month, begin to run until then.—Page 
V. U. S., 73 CtCl. 626. 

(2) The act of May 31, 1924, which 
reSnacted and amended Act June 10, 
1922 § 6, §§ 4, 5, and 6 of which pro¬ 
vided for rental and subsistence al¬ 
lowances to military officers with de¬ 
pendents, and created no new right, 
did not postpone the running of the 
statute of limitations as to the right 
of action for recovery of the same.— 
Caudle v. U. S., 72 CtCl. 331. 

(3) The mother of plaintiff, an offi¬ 
cer in the navy, being found to be 
dependent on him for her chief sup¬ 
port, plaintiff is entitled to recover 
additional rental and subsistence al¬ 
lowances accordingly, but the portion 
of his claim accruing more than six 
years prior to the filing of the peti¬ 
tion is barred by the statute of limi¬ 
tations.—^Buehler v. U. S., 78 CtCl. 
148. 

65. Bunkley v. U. S., 76 CtCl. 491— 
Rieger v. U. S., 69 Ct.Cl. 632—Haas 
V. U. S., 66 CtCl. 718—^Tomlinson 
V. U. S., 66 CtCi. 697. 

ISatters for eousideratiou 

(1) In order to ascertain whether 
an officer's mother is dependent on 
him for her chief support, it is nec¬ 
essary in the first instance to show 
the amount required for her neces¬ 
sary and proper support—Odlin v. 
U. S., 74 CtCl. 633. 

(2) The state law, requiring chil¬ 
dren to maintain a poor person to the 
extent of their ability, is not deter- 
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sh'^uld be given their ordinary ineaning.66 It is not 
intended by the statute that the mother be reduced 
to the bare necessities of life,67 but the mother’s 
station in life is to be considered; 68 and it is not 
necessary that the mother j)e entirely dependent on 
the officer.®^ The question of dependency is not 
to be determined by what the mother might re¬ 
ceive if her property were invested in a manner oth¬ 
erwise than it is; 70 nor does the act require that 
she be gainfully employed or seek employment and 
work to the extent of her power and ability.71 
The moral obligation of other children of the moth¬ 
er to contribute to her support is immaterial in de¬ 
termining her dependency.72 

Dependency of wife. In construing the statute 
providing for a rental and subsistence allowance for 
dependents, the dependency of a wife is presumed 
to exist; 73 but an officer separated from, and not 
supporting, his wife is not entitled to a rental and 
subsistence allowance for her.74 

Children. ^'Children” includes legally adopted 

children.75 

Officers wholly retired or discharged being enti¬ 
tled, by the terms of the statute applicable to such 
cases, to one year’s pay and allowances of the high¬ 
est rank held by them at the time of their re¬ 
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tirement, an officer, so retired, is entitled to a year’s 
rental and subsistence allowances.76 

(3) Rations 

Although previously allo\ved, there Is now no al¬ 
lowance fop rations. 

Neither army nor, as a general rule, navy officers 
are now entitled to either rations or commutation 
therefor.77 

Sea rations. The allowance to naval officers for 
sea rations, provided for by the Revised Statutes 
§§ 1578, 1585,73 was impliedly repealed by the pro¬ 
visions of the Navy Personnel Act, substituting 
army pay and allowances for the pay and allow¬ 
ances theretofore allowed to officers of the navy.73 

(4) Mileage and Transportation. 

Subject to the acts and regulations pertaining there¬ 
to, an allowance Is made to officers for mileage and 
transportation expenses. 

From time to time statutes have been passed al¬ 
lowing mileage to officers traveling under orders, 
the distance to be computed over the shortest usual¬ 
ly traveled route, with the proviso that actual ex¬ 
penses only shall be paid to officers for travel out¬ 
side the limits of the United States in North Amer- 
ica.30 The purpose of the statutes making such 


minative of the question whether a 
naval officer’s mother is dependent, 
within the statute giving rental and 
subsistence allowances.—Tricou v. U. 
S., 71 CtCl. 356. 

(3) In determining a naval officer’s 
right to rental and subsistence al¬ 
lowances, insurance, of which the 
mother was beneficiary, treated by all 
the parlies as impressed with trust 
for father, mother, and sister, will be 
so recognized by the courts in deter¬ 
mining whether the mother was de¬ 
pendent.—James v. U. S., 69 CtCl. 
423. 

ContniiiitioiL by others 

Where plaintiff, an officer in the 
marine corps, contributed more than 
any one other person to his mother’s 
living expenses, but less than the ag¬ 
gregate contributions, she was not 
in fact dependent on him for her chief 
support.—Geer v. TJ. S., 76 CtCl. 259. 
Mother’s support of invalid daughter 

In determining the question of 
whether the mother of an officer is 
dependent on him for her chief sup¬ 
port, her own contribution to the sup¬ 
port of a dependent adult invalid 
daughter is to be considered as due 
to the maternal relationship, and does 
not take the case out of the statute. 
—Bunkley v. U. S., 76 CtCl. 491. 

66. Rieger v. U. S., 69 CtCl. 632, 637. 

“A mother is dependent for her 
‘chief support,’ if someone else is 
required to furnish most or the great- ^ 

6 C.J.S.—^ 


er part, of the funds necessary for 
her reasonable support.”—^Rieger v. 
U. S., supra. 

67. UpdegrafC v. U. S., 75 CtCl. 508— 
Haas V. U. S., 66 CtCl. 718. 

68. Haas v. U. S., supra—^Tomlinson 
V. U. S„ 66 CtCL 697. 

69. Tammany v. U. S., (CtCl.) 38 
F.(2d) 714—Page v. U. S., 73 CtCl. 
626. 

70. Updegraff v. U. S., 75 CtCl. 508— 
Freeland v. U. S., 74 CtCl. 471. 

71. Smith V. U. S., 75 CtCl. 514. 

72. Haas v. U. S., 66 CtCl. 718. 

76. Strauss v. U. S., 73 Ct.Cl. 690. 

74. Robey v. U. S., 71 CtCl. 561. 

75. Jones V. U. S., 75 CtCl. 396— 
Byrnes v. U. S.» 70 CtCl. 261. 
Adoption must be legaL—^Butler y. 

U. S., 74 CtCl. 672. 

Adopted children, by Act Febr. 21, 
1929 c 288 (45 U.S.St at L. p 
1264; 37 U.S.C.A. § 9]. 

76. Miller v. U. S., 69 CtCfi. 750. 

77. Former provisions for double ra¬ 
tions 

The laws granting this authority 
were not imperative, and In the ex¬ 
ercise of his discretion the president 
may allow, or refuse to allow, such 
additional rations as in his opinion he 
may deem just.—^Parker v. U. S., (H. 
C.) 1 Pet(U.S.) 293, 7 L.Ed. 150. 

Officer might ’^command at a sep¬ 
arate post” when he was out of the 
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reach of the orders of the comman¬ 
der-in-chief or of a superior officer in 
command in the neighborhood. He 
must then issue the necessary orders 
to the troops under his command, it 
being impracticable to receive them 
from a superior officer; his author¬ 
ity was the source from which they 
must flow.—^Parker v. U. S., (D.C.) 

I Pet.(U.S.) 293, 7 Ii.Ed. 150. 
Marine station at the Washington 

navy yard was a permanent or fixed 
post, garrisoned by troops, and an 
officer commanding the marine troops 
at that point is entitled to double ra¬ 
tions.—Tyler v. Walker, (C.C.D.C.) 
24 F.Cas.No.l4,311a. 2 Hayw. & H. 35. 

Under Army Regulations (1825) 
ITo. 1125^ authorizing the issues of 
double rations to officers commanding 
departments, posts, and arsenals, a 
brevet field officer of marines was 
entitled to double rations.—^U. S. v. 
Freeman, (Mass.) 8 How.(U.S.) 556, 

II L.Ed. 724. 

76. U. S. V. Fuller, 16 S.Ct 386, 160 
U.S. 593, 40 L.Ed. 549, affirming 14 
CtCl. 148—5 C.J. p 336 note 99. 

79. Lowe V. IT. S., 24 S.Ct 617, 194 
U.S. 193, 48 L.Ed. 931, affirming 38 
CtCt 170—5 C.J. p 336 note 2-4. 

80. Duncan v. U. S., 40 CtCl. 235— 
5 C.J. p 334 note 70. 

Raval officers 

Similar allowances are made to na¬ 
val officers; and, in general, to be en¬ 
titled to mileage, a naval officer must 
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an allowance for traveling expenses is in the na¬ 
ture of an indemnity.Si The right to mileage does 
not rest on contract, express or implied, but on 
statutes which may be changed or repealed by con¬ 
gress, and where the law determines the right, equi¬ 
ty cannot be invoked.^^ 

To entitle an officer to mileage, his travel must 
have been under orders, issued by an officer hav¬ 
ing authority to make such orders.^^ The necessity 
for the travel must be determined by the officer is¬ 
suing the orders, and certified to by him.S6 


The travel must have* been on public business, 
to entitle the officer to mileage.S7 

An officer, detached from duty on board ship and 
ordered to proceed at his own expense to join an¬ 
other vessel for . duty,'is entitled to mileage; 
but, if the orders give him the option of proceed¬ 
ing to a designated place, for duty, at his own ex¬ 
pense, or of considering the orders revoked and 
returning them for cancellation, he is not entitled 
to mileage on electing to proceed to the place des¬ 
ignated.^^ 


be traveling on public business and 
by the most direct usually traveled 
route.--U. S. v. Hutchins, (CtCl.) 14 
S.Ct. 421, 151 TT.S. 642, 38 L.Ed. 264— 
6 C.J. p 335 note 88. 

Constroctive travel occurs where 
an officer, by some fiction of law or 
fact, is paid for travel where there 
was none.—^Duncan v. U. S., 40 Ct.Cl. 
235. 

Bight not impaired by commanding 
officer 

If an officer is entitled to mileage 
by law, the order of his commanding 
officer to proceed on transportation 
to be furnished him does not impair 
his right to mileage, nor does the of¬ 
ficer's acceptance of tlie transporta¬ 
tion preclude him from claiming mile¬ 
age.—Sutherland v. U. S., 41 CtCL 
209—^Thomas v. XT. S., 38 CtCl. 70. 

'‘Prom our Island possessions, to 
the TTnlted States” does not mean to 
the place of landing in the United 
States, but to the end of the officer’s 
journey, wherever it may be.—Chance 
V. U. S., 88 CtCl. 75. 

XTaval officer ordered from M ani l a 
to Shanghai for duty there, and then 
to San Francisco, is not ’’traveling 
to and from our island possessions,” 
within the meaning of the act of 
March 3, 1899 [80 U.S.St at K p 1068 
c 423 § 1], but is traveling from Ma¬ 
nila to a foreign land, and from a 
foreign land to the United States, 
and is, therefore, entitled to mileage. 
—Thomas v. U. S., 88 Ct.Cl. 70, 
Discrimination made between the 
different hinds of travel 

’’The legislation on this subject 
must not be regarded as arbitrary, 
but as founded on some just and ra¬ 
tional principle. Travel abroad ordi¬ 
narily involves long ocean voyages, 
where mileage ceases to be reimburse¬ 
ment and becomes emolument. Trav¬ 
el at home is usually for shorter dis¬ 
tances and involves innumerable pet¬ 
ty disbursements, running down to 
10 cents for a street ciar or 35 cents 
for a dinner, as may be seen in the 
annual i-eport of the Attorney-Gener¬ 
al. The pfirpose of the statutes un¬ 
doubtedly Is that the reimbursement 
for traveling expenses abroad shall 
be thb actual outlay of the officer, 
and for traveling expenses at home 
shall be commuted in the form of 


mileage.”—^Hutchins v. U, S., 27 Ct. 
Cl. 137. 140, affirmed 14 S.Ct. 421, 151 
U.S. 542, 38 L,Ed. 264, and quoted in 
Chance v. U. S., 38 CtCh 75, 79—6 
C.J. p 334 note 71 [c]. 

Bffeot of amendments 

Act March 3, 1901, c 831 repealed 
Rev.St. § 1666, only as to the amount 
per mile allowed for mileage, but did 
not repeal the provision that ”no 
officer shall be paid mileage, except 
for travel actually performed at his 
own expense and in obedience to or¬ 
ders.”—Katzer v. U. S., 52 Ct.Cl. 32. 

Paymasteai^s dlerh is not an ’’officer 
of the Navy” entitled to mileage pay, 
within the meaning of the act of 
March 3, 1901.—Ashton v. U. S., 61 
CtCl. 65—5 C.J. P 336 note 87 [a]. 

Mate is not an officer within the act 
providing for mileage for naval offi¬ 
cers.—^Baxter v. U. S., 32 CtCl. 76. 

Regulation of a department is not 
sufficient to change plaintiff’s status 
as paymaster’s clerk, so as to bring 
him within the terms of the act of 
March 3, 1901.—Ashton v. U. S., 61 
CtCl. 65. 

XTew York to Manila 
An army officer’s travel from New 
York to San Francisco and thence 
to Manila was a single voyage to a 
destination outside the United States, 
and the officer could recover only ac¬ 
tual expenses from New York to San 
Francisco, within 37 U.S.C.A. § 20.— 
Brown v. U. S^, 68 CtCl. 468. 

Prom Pacific to Atlantic coast via 
Panama Canal 

Where an army officer is ordered 
to proceed from a station on the Pa¬ 
cific coast to a station on the Atlantic 
coast via the Panama Canal, it is 
travel in ’’home waters” and not ”sea 
travel,” and he is entitled to his mile¬ 
age by the shortest traveled route be¬ 
tween the two stations.—Moore v. U. 
S., 58 CtCL 476. 

81- Gulick V. U. S., 44 CtCl. 632— 
Gulick V. U. S., 43 CtCl. 306. 

82. Gulick V. U. S., 44 CtCl. 532— 
Gulick V. U. S., 43 Ct.Cl. 306. 

83. Elmore v. U. S., 61 CtCl. 173— 
5 C.J. p 334 note 74. 

Army officer on sick leave, travel¬ 
ing without orders, is not entitled to 
mileage.^—^Elmore V. U. S., 61 CtCL 
173. 


Contract officer of the navy, on fur¬ 
lough during the pendency of an in¬ 
vestigation of his accounts, who re¬ 
moves himself from the station of 
his vessel, without authority, is not 
entitled to pay and travel allowances. 
—Gove V. U. S., 49 CtCl. 251. 

Where contract officer of the navy 
abandoned his place of service with¬ 
out orders, it is conclusive that such 
contract officer considered his con¬ 
tract with the government at an end, 
and he is entitled to no further re¬ 
muneration from the government*— 
Gove V. U. S.. 49 CtCl. 261. 

84. Gove V. U. S., supra. 

Officer Issuing own travel orders 

(1) Vice admiral of the navy may 
issue his own travel orders, where 
he is the officer in command and the 
only one who could issue the neces¬ 
sary travel order required for com¬ 
pliance with the orders of the secre¬ 
tary of the navy.—^Huse v. U. S., 62 
CtCl. 360. 

(2) The discretion exercised by vice 
admiral of the navy issuing his own 
travel orders, as to whether a mail 
steamer or a transport should he 
used, cannot be questioned by the ac¬ 
counting officer.—^Huse v. U. S., su¬ 
pra. 

85. Hannum v. U. S., 19 CtCl. 516— 
5 C.J. p 334 note 76. 

86. Romeyn v. U. S., 20 CtCl. 373— 
5 C.J. p 334 note 76. 

87. McCauley v. U. S., 50 Ct.CL 106. 
Character of business determined by 

facts 

The rule is well settled that the 
terms of an order given for any pur¬ 
pose cannot determine the character 
of the travel or the'service perform¬ 
ed, but that question must be deter¬ 
mined from the particular facts in 
each case.—^McCauley v. U. S., 60 Ct 
Cl. 105. 

Officer ordered home for convales* 
cence 

When a sick officer, while oonvales-* 
cent, is sent home for the purpose of 
allowing him to regain his health, 
it is sending him on public business 
within the meaning of the law.—Mo- 
Cauley v. U. S.. 50 CtCl. 105. 

88. Parmelee v. U. S., 56 CtCl, 125. 
88i^ Pt^elee T. U. S., supra. 
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Repeated travel. In cases where orders are given 
for travel to be performed repeatedly between two 
or more places in the same vicinity, the head of 
the department may, in his discretion, direct that 
actual and necessary expenses only be allowed. 
This invests the head of the department with dis¬ 
cretion to determine what places are in the same 
vicinity,^® but he can exercise his discretion only 
where the travel must be performed repeatedly, and 
where the travel is not repeated mileage must be 
allowed.9i 

An officer on leave of absence is required to travel 
to and from his post at his own expense.^^ How¬ 
ever, under the army regulations, allowances are 
made when additional travel is enjoined by change 
in his regiment's station by granting mileage for 
temporary duty, and the performance of duty while 
en route to his regiment.^3 
Retired officers. A retired officer, appl 3 dng for 
active duty and offering to pay his own travel ex¬ 
penses to the place of assignment, cannot recover 
mileage when the orders assigning him to duty au¬ 
thorize him to proceed at his own expense.^^ A 
retired army officer, commissioned in the reserves, 
when ordered to active duty as a reserve officer, 
is entitled only to the mileage allowance of a re¬ 
serve officer and not to the mileage provided for 
officers of the regular army.^s 
Officers discharged from the service, except by 
way of punishment for an offense, are allowed 
transportation from the place of discharge to the 
place of residence at the time of appointment, or 
of original muster into the service, with the ex¬ 
ception that for sea travel actual expenses only shall 
be allowed.^® To entitle an officer to receive his 
actual expenses, he must, within a reasonable time, 
perform the travel contemplated.^'^ These acts do 
not extend to an officer who is discharged at his 
own request,^ ^ or who immediately reenters the 

90 , Willlts V. U. a, S8 CtCl. 634. ' 

91. Wlllits V, U. S., supra. 

92. Allen v. U. S., 43 CtCl. 220— 

Foster v. tJ. S., 43 Ct.Cl. 170—5 C.J. 
p 335 note 80. 

93, Foster V. U. S., supra— Fitzpat¬ 
rick V. U. S., 37 CtCl. 332—6 C.J. P 
336 note 81. 

94i Graham v. U. S., 67 CtCl. 515. 

95. Chandler v. U. S., 70 CtCl. 690. 

90. Sells V. U. S., 36 CtCl. 94--6 C.J. 

p 336 notes 82, 83. 

Burden, of proof on. plaintiff 
Where at a time when an officer 
was discharged the government fur¬ 
nished transportation to ' thousands 
of discharged soldiers over private 
lines, and money was not furnished 
to discharged officers or men, the bur- ] 


service under a new appointment^^ 

Computation, When only the terminus of the 
journey is specified in the orders for a naval officer, 
leaving to his discretion the choice of route, his 
mileage should be calculated by the shortest route 
usually traveled, regardless of the distance actually 
traveled, unless some good cause is shown for the 
deviation; ^ but, where his route is prescribed by 
superior authority, he is entitled to mileage for the 
distance actually traveled.^ The question whether 
an officer in traveling is abroad or within the Unit¬ 
ed States, in computing the mileage to which he is 
entitled, should be determined by the termini of 
the journey rather than by the route actually taken.3 

Allowance for dependents. The statutory provi¬ 
sions for transportation of dependents of officers 
ordered to make a permanent change of station do 
not give the officer an unqualified right to reim¬ 
bursement for transportation, but such transporta¬ 
tion must have been authorized,** and an officer who 
transports his dependents to his new station without 
authorization cannot recover the amount expended 
for such transportation.® Strict compliance with 
the terms of this statute is required,® and the trans¬ 
portation of dependents and household effects to 
other than a permanent station cannot be recovered, 
under a provision for the payment of such charges 
on the making of a permanent change of station.'^ 
An officer, detached from duty and ordered to his 
home to await orders, is ordered to make a perma¬ 
nent change of station so as to be entitled to trans¬ 
portation for his dependents.® 

(5) Medical Attendance 

Allowance may be made for the expense of employ¬ 
ing civilian medical attention. 

An officer on duty is authorized to employ a civil¬ 
ian physician when the attendance of a medical of¬ 
ficer of the army “cannot be had”;^ and, in cer- 

Bose V. U. S., 19 CtCl. 514—5 C.J. 
p 335 note 89. 

2. U. S. V. Hutchins, 14 S.Ct 421, 
161 U.S. 642, 38 L.Ed. 264, affirming 
27 CtCL 137—6 C.J. p 335 note 90. 
3L U. S. V. Hutchins, supra—6 C.J. 
p 336 note 91. 

4. Culp V. U. S., 76 Ct.Cl. 607. 

5. Culp V. U. S., supra, 
e. Fortson v. TJ. S., 63 CtCl. 333. 

7. Fortson v. TJ. S., supra. 

8. Baylis v. U. S., 79 CtCl. 486— 
Henry v. U. S., 74 CtCl. 527—Bul¬ 
lard V. U, S., 66 CtCl. 264. 

9. Preston v. U. S., 37 CtCL 39. 
Officer on. duty 

Where plaintiff, a navy officer sta¬ 
tioned at Pensacola, Fla., was order¬ 
ed to report for duty with* a navifl 


den of proof on the question of wheth-1 
er transportation was or was not fur- j 
nished rests on plaintiff.—^Hammond 
V. United States, 49 CtCl. 217. 

Satisfactory evidence should be 
furnished to remove the presumption 
that the government, at the time of 
the discharge of officers or men from 
the military service, had complied 
with the law in the matter of fur¬ 
nishing transportation whensoever 
proper.—^Hammond v. United States, 
49 CtCL 217. 

97. Allen v. U. S., 43 Ct.Cl. 220—5 
C.J. p 335 note 84. 

98i Hammond v. United States, 49 
CtCl. 217—5 C.J. p 335 note 85. 

99. Hull v. U. S., 33 CtCl. 407. 

% Crosby V. U. S., 22 CtCL 131— 
Hannhm V. Ui S., 19 CtCl. 616—dDu 

m, 
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tifying the correctness of his account, he is re¬ 
quired to state "why it was impossible to secure 
the attendance of an army surgeon.” The ap¬ 
proval of the account by the surgeon-general will 
not operate to supply such omitted requirement^^ 
Where the attendance of an army surgeon can be 
obtained, the government is not liable .^2 

(6) Forage and Servants 

Allowances may be made for forage, but not for serv¬ 
ants. 

Officers of the army, wherever on duty in the 
military service of the United States, are allowed 
forage, bedding, shoeing, and shelter for their 
authorized number of horses, although the officer 
may be separated from his horses through the na¬ 
ture of the service on which he is employed (Act 
March 3, 1909 c 252 [35 U.S.St. at L. p 742; 10 
U.S.C.A. §§ 804, 805]),12 and in a proper case the 
allowance may be commuted according to regula¬ 
tions, under § 1270 of Revised Statutes (10 U.S. 
CA. § 806). 

The act of June 23, 1879 [21 U.S.St. at L. p 31; 
10 U.S.CA. § 722] provided that no allowance shall 
be made for claims for quarters for servants.^^ 

(7) Compensation for Loss of Property 

Compensation for loss of personal property of officers 
may be had under statutory provisions. 

Various acts of congress have been passed pro¬ 


viding for compensation for loss, damage, or de¬ 
struction, in the military service, of private prop¬ 
erty of officers (31 U.S.CA. §§ 218-222).i5 The 
act of 1885 authorized and directed the proper of¬ 
ficers of the treasury to examine into, ascertain, 
and determine the value of the private property 
belonging to officers and enlisted men in the mili¬ 
tary service of the United States, which has been 
or may be lost or destroyed in the military service, 
when such loss was without fault or negligence on 
the part of claimant.!^ The liability of the govern¬ 
ment was "limited to such articles of personal prop¬ 
erty as the Secretary of War, in his discretion, shall 
decide to be reasonable, useful, necessary, and prop¬ 
er for such officer or soldier while in quarters.” 
No recovery can be had for personal property lost 
while stored in a quartermaster warehouse, while 
the officer was engaged in overseas duty.^S Claims 
for loss of property must be made as required by 
the statutes regulating claims against the United 
States.19 If a claim is audited and paid in due 
course of business, the government can only reclaim 
the money under the same circumstances that a 
private individual can do so, that is to say, by show¬ 
ing that the money was obtained by fraud or paid 
under a mistake of fact^O 

Horses and equipment are specifically mentioned 
in the acts providing for compensation for loss, 
damage, or destruction of property, and, even where 
not so mentioned, have been held to be included 
in the term "private property.” 21 A deserter can- 


vessel on the Pacific coast, with per¬ 
mission for delay before reporting, 
delay to count as leave, the navy reg¬ 
ulations providing that leave of ab¬ 
sence ‘Tbegins on the day following 
that on which an officer departs from 
his station or duty,” and that ”the 
day of departure, whatever the hour, 
counts as a day of duty,” and imme¬ 
diately without requesting leave, de¬ 
parted from Pensacola in his own au¬ 
tomobile, intending for personal rea¬ 
sons to proceed by way of Toledo, 
Ohio, but, while on the main highway 
between Montgomery and Birming¬ 
ham, Ala., on the direct route from 
Pensacola to the Pacific coast, was 
injured in an automobile collision, 
plaintiff, at the time of his injury, 
was on duty, and, being at that time 
on the direct route to the Pacific 
coast, was entitled to the benefits of 
the statute, regardless of his inten¬ 
tion later to deviate from the direct 
route.—Crandell v. U. S., 77 CtCl. 
624. 

Canceling naval officer’s leave of 
absence when he was placed in a civil¬ 
ian hospital did not restore him to 
duty status, and reimbursement for 
hospital expenses cannot be had.— 
Morrow v. U. S., 65 CtCl. 35. 


10. Preston v. U. S., 37 Ct.Cl. 39. 

11. Preston v. U. S., supra. 

12. Preston v. U. S., supra. 

13. imder prior statutes.—^McLean 
V. U. S., (CtCl.) 33 S.Ct 122, 226 U.S. 
374, 67 L.Ed. 260. 

14. Under former statutes.—^McLean 
V. U. S., (CtCl.) 33 S.Ct 122, 226 U. 
S. 374, 57 L.Ed. 260—Jones v. U. S., 4 
CtCl. 197—6 C.J. p 336 note 7-10. 
ISw Little V. U. S., 41 CtCl. 408—6 

C.J. p 337 note 20. 

Loss in time of war 
A loss, occurring May 16, 1899, of 
private property aboard a transport 
bound from Puerto Rico to New York, 
which was wrecked, although the 
troops aboard were destined for serv¬ 
ice in the Philippines after refitting 
in New York, was not “in time of 
war” within the meaning of the act 
of March 3, 1885.—^Newcomber v. U. 
S., 5 CtCl. 408. 

Act of KEaxch 3» 183& [23 U.S.St. at 
L. p 350 0 335] was not repealed by 
the act of July 31, 1894 [28 U.S.St at 
L. p 207 c 174 § 8], relating to the 
settlement of accounts in general 
with the government and not in 
terms embracing the claims arising 
under the first-named act the pur¬ 
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pose of the two enactments being so 
distinguishable that it cannot be nec¬ 
essarily implied that the former was 
intended to be superseded by the lat¬ 
ter.—^U. S. V. Mason, 33 App.D.C. 350. 

10. U. S. V. Willcox, (Cal.) 118 F. 
729, 65 C.C.A. 519~^5 C.J. p 336 note 
17. 

<<Xn the military service,” in Act 
March 3, 1885 c 335 (Comp.St [1916] 
§ 6403), was designed to limit the 
government's liability to the loss of 
property directly caused by military 
service and in no wise attributable to 
the fault or negligence of the soldier. 
—^Andrews v. U. S., 52 CtCl. 373. 

17. Purssell v. U. S., 46 CtCl. 509, 
520. 

18. Curran v. U. S., 65 CtCl. 26. 

13. U. S. V. Babcock, 39 S.Ct 464, 

250 U.S. 328, 63 L.Ed. 1011, revers¬ 
ing In re Babcock, 53 CtCl. 629. 

2a U. S. V. Willcox, (Gal.) 118 P. 
729, 65 C.C.A 519—U. S. v. Olm¬ 
sted, (Iowa) 118 P. 433, 55 C.C.A. 
249—6 C.J. p 337 note 19. 

21. Andrews v. U. S., 52 CtCl. 373. 

Under the act of 1843, instances of 
liability cast on the government have 
been enumerated.—^Valdez v. U. S.i 
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not recover for the loss of his horse, although oth¬ 
erwise his claim comes within the statute.®^ 

(8) Uniform Gratuity 

A gratuity for the purchase of uniforms is provid¬ 
ed for officers of the naval reserve and the marine corps 
reserve. 

By express statutory provision, officers of the 
naval reserve and the marine corps reserve are paid 
a gratuity for the purchase of uniforms (34 U.S. 
CA. § 760), and a waiver of the right to this 
gratuity cannot be enforced.23 When the statute 
provides for deduction of such gratuity from money 
due an officer voluntarily severing his connection 
with the service before the expiration of his term, 
an officer, resigning or discharged from the reserve 
force, and receiving and accepting a temporary 
commission in the regular navy, has not severed his 
connection with the service within the meaning of 
the statute.24 The gratuity cannot be recovered by 
one whose appointment was invalid.25 


f. Forfeiture of Pay and Allowances 

Pay and allowances may be forfeited only under 
sentence of court-martial or on conviction of some speci¬ 
fied military offenses. 

An officer or soldier charged with a military of¬ 
fense does not on this account necessarily forfeit 
the right to his pay.26 Such forfeiture of pay oc¬ 
curs only by sentence of a court-martial or on con¬ 
viction of specified military of¥enses.27 Lapse of 
time does not preclude the government from en¬ 
forcing a forfeiture of pay incurred by an officer.^^ 
The honorable discharge of an officer, after he has 
been sentenced by court-martial to forfeit a month's 
pay and the sentence has been approved, does not 
remit the sentence or entitle him to recover the 
pay forfeited.23 

g. Stoppage of Pay 

In a proper case a stoppage of pay may be ordered 
when an officer is indebted to the United States. 


16 Ct.Cl. 550—-Powell v. XT. S., 1 CtCl. 
400, 402. 

Contractors were not within the 
act—Stuart v. TJ. S., 18 Wall. (U.S.) 
84, 21 L.Ed. 816, 9 CtCl. 60. 

Act June 22, 1874 [18 U.S.St. at Zi. p 
193 C 395] 

(1) Congress amended the act of 
1849, so as practically to do away 
with the specifications therein con¬ 
tained of cases in which compensa¬ 
tion for the loss of a horse may he 
allowed and paid, and to authorize 
such allowance and payment in any 
case where the loss resulted from 
any exigency or necessity of the mil¬ 
itary service, without fault or negli¬ 
gence of such oflScers or enlisted men. 
—Hardie v. U. S., 39 CtCl. 250— 
Thomas v. U. S., 16 CtCl. 522. 

(2) Under this act, a soldier is 
not entitled to recover from the Unit¬ 
ed States the value of a horse which 
a fellow soldier stole. Such a loss 
cannot be considered as having re¬ 
sulted from an “exigency or neces¬ 
sity of the military service,”—^Irby v. 
U. S., 18 CtCl. 259. 

liability limited to loss ari^g oat 
of actual hostilities 

(1) The provisions in Rev.St § 3482 
(Comp.St[1916] § 6390), for pay to 
army officers for horses lost were in¬ 
tended to grant a remedy only in cas¬ 
es arising out of actual hostilities, 
either in time of war or insurrection. 
—Griffis V. U. S., 52 CtCl. 1. 

(2) In time of war and in conflicts 
with Indians, horses, if killed or cap¬ 
tured without negligence or undue 
carelessness on the part of their own¬ 
ers, will he paid for by the govern¬ 
ment under this act.—Sibley v. U. S., 
49 CtCl. 242. 


<3) When the act of June 22, 1874 
c 395 (Comp.St[19163 §§ 6391, 6392), 
allowing claims to be made within 
a certain time for losses other than 
caused by actual hostilities, expired 
by its own limitation, § 3482 remain¬ 
ed in force unaffected thereby.—Grif¬ 
fis V. U. S., 52 CtCl. 170. 

(4) Claims for the loss of hors¬ 
es in military service were barred by 
the act of June 22, 1874, after the 
stipulated period, and were not re¬ 
vived until Act Jan. 9, 1883 c 15 
(Comp.St[1916] §§ 6393, 6394), which 
revived the right for one year only.— 
Griffis V. U. S., 52 CtCl. 1. 

(5) The inhibition in the latter act 
against the presentation of claims not 
“received, considered, or audited by 
any department of tiie government” 
within one year of its passage, had 
reference to any branch of the gov¬ 
ernment, and not to the executive de¬ 
partments.—Griffis V. U. S., supra. 

(6) Claims for the loss of horses 
killed because infected with glanders 
without fault or negligence, are not 
within the terms of Act March 3, 1885 
c 335 (Comp.St[1916] § 6403).—Grif¬ 
fis V. U. S., 62 CtCl. 170. 

NegligeiLce of owner’s agent 

Where it is not shown that the safe¬ 
ty of the horse was properly provided 
for by the keeper, who was a repre¬ 
sentative and agent of the owner, and 
for whose conduct and acts he was re¬ 
sponsible, plaintiff is not entitled to 
recover.—Sibley v. U. S., 49 CtCl. 242. 

Swords and pistols cannot be re¬ 
covered for under the term “equi¬ 
page.”—Powell V. U. S., 1 CtCl. 400. 

22. Papia V. U. S., 16 CtCl. 661. 

23. Witt V. U. S., 68 CtCl. 479—Ban¬ 
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croft V. U. S., 56 CtCl. 218, affirmed 
U. S. V. Strang, 43 S.Ct 165, 254 U. 
S. 491, 65 L.Ed. 368. 

24. U. S. V. Slaymaker, 44 S.Ct 42, 
263 U.S. 94, 68 L.Ed. 186, affirming 
Slaymaker v. U. S., 67 CtCl. 294— 
Price V. U. S., 55 CtCl. 499. 

Aci: of congress construing earlier 
act 

(1) The act of July 1, 1918 (U.S. 
Comp.StSuppl.Annot[19193 § 2900 %a 
[22%]), providing that where mem¬ 
bers of the naval reserve force ac¬ 
cept or have accepted temporary ap¬ 
pointments in the navy in time of 
war, the clothing gratuity shall not 
he deducted from their accounts, was 
the construction placed by congress 
on the act of Aug. 29, 1916 (U.S.Comp. 
St § 2900%a[22]), authorizing the 
gratuity.—Slaymaker v. U. S., 57 Ct 
Cl. 294, affirmed U. S. v. Slaymaker, 
44 S.Ct 42, 263 U.S. 94, 68 L.Ed. 186. 

(2) Act July 1, 1918 [40 U.S.St at 
L. p 711; Comp.StSuppl.Annot. (1919) 
§ 2900%a [22%]], providing that 
clothing gratuity credited to mem¬ 
bers of the naval reserve force shall 
not he deducted from their accounts 
where such members accept tempo¬ 
rary appointment in the regular navy 
in time of war, does not prevent 
plaintiff from recovery where his ac¬ 
count has already been checked by 
the accounting officers of the treas¬ 
ury.—^Price V. U. S., 55 CtCl. 499. 

2& Aikins v. U. S., 66 CtCl. 622. 

28. Carrington v. U. S., 46 CtCl. 279 
—5 C.J. p 337 note 27. 

27. Woog V. U. S., 48 Crt.Cl, 80—5 C. 
J. p 337 note 28. 

28. Crowell v. U. S„ 22 CtCl. 69. 

29. Lyon v. U. S., 48 CtCl. 30. 
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By statute and the army regulations, the secre¬ 
tary of war is given discretionary power to order 
a stoppage of pay of officers indebted to the Unit¬ 
ed States; ^0 but this power is not to be summarily 
exercised against an officer acting under orders 
which he was bound to obey.^i Withholding the 
pay of an officer for an alleged indebtedness, from 
which he has been exonerated by the secretary of 
the navy, is unwarranted and illegal.32 

Alleged overpayments cannot be collected by with¬ 
holding, in whole or in part, an officer’s pay.^s 
Where the statute so provides, it is within the ju¬ 
risdiction of the comptroller general to determine 
whether the pay of an officer, withheld on account 
of payments of allowances, should be refunded to 
him; 34 and, where his right to the refund is ad¬ 
mitted, and it is further admitted that money for 
the payment of the officer’s pay and allowances has 
been actually available, his recovery of the amount 
withheld cannot be defeated on the ground that 
there is no appropriation available for the refund.35 

Where a statute provides for a refund of allow¬ 
ances paid to, and recovered from, officers by stop¬ 
page of pay, payment in cash, allotment of pay, or 
offset, an officer may recover the amount deducted 
or checked against his pay.36 However, if the offi¬ 
cer was paid an allowance, which was collected back 
by the government by offsetting it against his pay. 


and if he fails to submit a claim for the refunded 
allowance in the nature of a protest against the 
refund by such offset, as required by statute, he 
cannot recover such allowance.37 
» 

h. Becovery Back of Compensation and Set-Off 
of Debts 

Money legally paid, or money paid a de facto officer, 
cannot be recovered back. Debts due the United States 
may be set off against an officer’s claim for pay and 
emoluments. 

Where an officer de facto renders service and re¬ 
ceives pay in good faith, the money paid to him 
cannot be recovered back on proof that his appoint¬ 
ment was invalid; 38 and he may recover against 
the United States, where the amount paid him has 
been deducted from amounts otherwise due him; 39 
but a person, who is neither an officer de jure nor 
de facto, and who has rendered no service, is not 
entitled to compensation from the government, and, 
when money is illegally paid to such person as an 
officer, the amount so paid may be recovered back 
or charged against the person receiving it.^® Mon¬ 
ey legally paid,^! and money paid to an officer ac¬ 
cording to an erroneous rating cannot be recovered 
back;^3 but money paid under an honest miscon¬ 
struction of law may be recovered backus The 
United States may set off against the claim of an 
officer for pay and' emoluments any debts of the 


3(K Matter of Billings, 23 Ct.01. 166 
—16 Op.Atty.-Gen. 477. 

31. Matter of Smith, 24 CtCl. 209. 

32. Howe V. Elliott, (D.CFla.) 300 
P. 243. 

33L TJ.S.—-Alexander v. Mare, (C.C. 
A.Mass.) 6 F.(2d) 964, affirming 
(D.C.) Mare v. Alexander, 2 P.(2d) 
895, and Wylly v. McCarl, 2 P.(2d) 
897—Hetfield v. Barber, (D.aCal.) 
2 P.(2d) 723, reversed on other 
grounds (C.C.A.) Barher v. Hetfield, 
4 P.(2d) 245. 

P.C.—^McCarl v. Brock, 60 App.D.C. 
211, 60 P.(2d) 501—Baker v. Mc¬ 
Carl, 58 App.D.C. 69, 24 P.(2d) 897 
—^McCarl v. Pence, 67 App.D.C. 169, 
18 P.(2d) 809—McCarl v. Cox, 56 
App.D.C. 27, 8 P.(2d) 669, certiorari 
denied 46 S.Ct. 851, 270 U.S. 652, 70 
L.Ed. 782. 

Consent to ehecMng against pay 
A naval officer, consenting to de¬ 
partment checking alleged overpay¬ 
ments in allowances, was without 
right twenty months thereafter to en¬ 
join deduction from pay.—^McCarl v. 
Brock. 60 App.D.C. 211. 60 P.(2d) 601. 

Provisions as to disbursing officers 
Naval Regulation No. 1744 is based 
on Rev.St § 1766 (Comp.St. § 3239), 
providing that no compensation shall 
be paid to any person who is in ar¬ 


rears to the United States, until he 
has accounted for, and paid into the 
treasury, all sums for which he may 
be liable, and applies only to persons 
who, as contractors or disbursing of¬ 
ficers, hold in trust sums or balances 
of public money for which they are 
required to account and does not ap¬ 
ply to a naval lieutenant.—^Dillon v. 
Groos, (D.C.Pla.) 299 F. 861. 

34h McCarl v. Rogers, 60 App.D.C. 
Ill, 48 F.(2d) 1023—McCarl v. 
Walters, 69 App.D.C. 237, 38 F.(2d) 

942. 

55. U.S.—'McCarl v. Orcutt, (App.D. 
C.) 38 F.(2d) 944. 

D.C.—^McCarl v. Emerson, 59 App.D. 
C. 239, 38 F.(2d) 944—McCarl v. 
Loud, 69 APP.D.C. 238, 38 F.(2d) 

943. 

36. Meaney v. U. S., 72 CtCl. 186— 
Halloran v. U. S., 69 CtCl. 69. 
Statute of limitations 
Where rental and subsistence al¬ 
lowances, allowed and paid an offi¬ 
cer, were thereafter erroneously dis¬ 
allowed and the amount thereof de¬ 
ducted from his pay, the statute runs, 
not from the time the allowances be¬ 
came due, but from the time, the de¬ 
duction from his pay was made.— 
Tallman v. U. S., 77 Ct.Cl, 303— 
Holmes v. U. S., 73 CtCt 693, . 
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Proof of expenditure 
An army officer may prove expen¬ 
ditures after ten years by his uncon¬ 
tradicted testimony, where he is un¬ 
able to produce canceled checks or 
to itemize expenditures.—^Halloran v. 
U. S., 69 CtCl. 69. 

37. Findeisen v. U. S., 78 CtCl. 111. 

38. U. S. V. Royer, 46 S.Ct 619, 268 
U.S. 394. 69 L.Ed. 1011, affirming 
Royer v. U. S., 59 CtCl. 199—6 C. 
J. p 337 note 39. 

39. Kearney v. U. S., 65 CtCl. 683. 
4a McElrath v. U. S., 102 U.S. 426, 

26 L.Ed. 189, affirming 12 CtCl. 201 
—5 C.J. p 338 note 40. 

41. Downes v. U. S., 52 CtCl. 327. 
Effect of r&t 2 roactive promotion 
Where a lieutenant receives addi¬ 
tional pay as aid, and by subsequent 
executive action he became a lieuten¬ 
ant commander, the sum allowed as 
additional pay will not he set off 
against the claim for pay for the 
higher grade, because by that act he 
became retroactively and construc¬ 
tively, but not in fact, a lieutenant 
commander during that period.— 
Downes v. U. S., 62 Ct.Cl. 327. 

4& U. S. V. U. S. Fidelity & Guar¬ 
anty Co., (D.C.N.T.) 244 F. 310. 

43. U. S. V, Tates, (D.C.Va.) 68 F. 
(2d) 368. 
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officer to the United States.44 As the statute of 
limitations does not run against the government, 
lapse of time does not preclude the United States 
from setting up such a claim, as, for example, from 
charging an officer with an overpayment made to 
him contrary to law.45 However, in order to re¬ 
duce an officer’s claim for this reason, it seems that 
the United States must ask for an allowance of the 
set-off.46 It has been held that one year’s pay, 
advanced to an officer on being mustered out of 
service, cannot be required to be refunded on his 
reappointment to office two years later.47 

L Allowance on Death of Officer 

On the death of an officer from wounds or disease, 
not the result of his own misconduct, a statutory allow¬ 
ance is made to the widow or children, or, if there be 
none, to the dependent relative designated by the 
officer. 

Various acts have been passed, providing for pay¬ 
ment to the widow or children, or if there be no 
widow or child, to any other dependent relative pre¬ 
viously designated by the officer, of a certain sum of 
money, on the death of the officer from wounds or 
disease not the result of his own misconduct (10 U.S. 
CA. § 903; 34 U.S.CA. § 943).48 


§ 21. Enlisted or Drafted Persons 

a. Enlistment 

b. Conscription or draft 

a. Enlistment 

(1) In general 

(2) What constitutes enlistment 

(3) Enlistment as a contract 

(4) Evidence of enlistment 

(1) In General 

In time of peace, and in war unless conscription Is 
necessary, the army or navy is recruited by voluntary 
enlistment. 

The army is recruited in times of peace, and, ex¬ 
cept when conscription becomes necessary, in times 
of war also, by voluntary enlistnient. The enlistment 
of soldiers in the army of the United States, as an in¬ 
cident to the power to raise armies, is wholly within 
the regulation and control of congress.49 

A volunteer, in military law, is one who freely and 
voluntarily offers himself for service in the army or 
navy, as distinguished from one who is compelled 
to serve by draft or conscription, and also from one 
who entered by enlistment in the standing navy;^® 
a recruit.5i The fact that volunteers are procured 


44. XT. S. V. Stahl, (CtCl.) 14 S.Ct. 
347, 161 U.S. 366, 88 L.Ed. 194— 
5 C.J. P 338 note 41. 

45k Crowell v. U. S., 22 CtCl. 69. 

45. U. S. V. Mitchell, 27 S.Ct. 463, 205 
U.S. 161, 51 L.Ed. 752, reversing 41 
CtCl. 36—5 C.J. P 338 note 43. 

47. Humphrey’s Case, 14 Op.Atty.- 
Gen. 230. 

48h Coast guard officers 

(1) Under the provision (34 U.S.C. 
A. § 943) for allowances on the death 
of men in the navy, a commissioned 
coast guard officer, placed on the re¬ 
tired list and then in active duty 
status, who died during sick leave, 
is in active duty status at the time 
of his death, as regards his widow’s 
right to gratuity pay.—^Maxwell v. 
U. S„ 68 CtCl 727. 

(2) This provision repealed the 
previous act providing for gratuity 
payments to surviving dependents of 
officers and enlisted men of the coast 
guard.—Hill V. U. S., 68 CtCl. 740. 

(3) A widow was not entitled to 
six months’ gratuity pay where a 
temporary warrant coast guard offi¬ 
cer was appointed directly from civil 
life without status in permanent 
forces.—Hill v. U. S., supra. 

Field clerk^ ^uartexmaster corps, 
designated as such under Act Aug. 
29, 1916 c 418 § 1 (IT.S.Comp.St § 
1980a), w|io took oath of office Dec. 30, 
1916, was . not an, officer, or enlisted 
man in th4 regular army, and his 


widow is not entitled to gratuity pro¬ 
vided by Act Dec. 17, 1919 c 6 § 1 (U. 
S.Comp.St.SuppLAnnot.[1923] § 2165). 
—Swartz V. U. S., 59 CtCl. 232. 

XTuder prior statutes 

(1) Under the act of May 11, 1908, 
providing that, on the death, from 
wounds or disease “contracted in line 
of duty,” of any officer or enlisted 
man on the active list the paymaster- 
general shall pay to the widow an 
amount equal to six months’ pay, an 
officer is “in line of duty” until sepa¬ 
rated from the service by death or 
discharge, if during such period he is 
submitting to all of its laws and 
regulations, and he is “in line of 
duty” while on leave of absence.— 
Moore v. U. S.. 48 CtCl. 110—5 C.J. p 
338 note 47. 

(2) The act of March 3, 1909 [35 U. 
S.St at Jj. p 735] strikes out the 
words “contracted in the line of duty” 
and inserts, in lieu thereof, the words 
‘’not the result of his own miscon¬ 
duct” 

(3) The children of a retired naval 
officer, who died while serving on ac¬ 
tive duty in the navy during the war 
with Germany, are entitled to the 
death benefits conferred by Act Aug. 
22, 1912, as amended by Act March 
8, 1915, and Act Oct 6, 1917 (Comp. 
St[i918J; , U.S.Comp.StSuppl.Annot 
[1919] § 2870).—^Thomson v. U. S„ 68 
CtCL 207. 

49, “ In ye Riley, (D.C.) 20 P.Cas.Ho. 

29t 


11,834, 1 Ben. 408, 39 How.Pr.(N,T.) 

108—5 C.J. p 297 note 32. 

50. Black D. D. 

Volunteer army 

The temporary military organiza¬ 
tion or body of men which the gov¬ 
ernment usually employs and main¬ 
tains in the military service in time 
of war or other public danger; “it 
is made up of (1) persons who volun¬ 
tarily make their engagements di¬ 
rectly with the United States to 
serve; (2) persons who are conscript¬ 
ed directly by the United States and 
forced to serve; (3) persons who vol¬ 
untarily engage with a State to serve 
in a State militia organization, and 
are (together with that organization) 
called into the United States service 
as State militia by the President; (4) 
persons who are drafted by a State 
and forced into a State militia organ¬ 
ization, and are (together with that 
organization) called into the United 
States service as State militia by the 
President”-Dig. Op. Judge Adv. Gen, 
p 1038. 

Act of volunteering or enlisting in¬ 
cludes the whole transaction by which 
a person not before in the milita,ry 
service of the United States would 
get into it; and would embrace the 
muster of the recruit as well as the 
signing of the contract by him.— 
Wood y. Springfield, 43 Vt. 617. 

51. In re McClure’s Estate, 63 Pa. 

226. 
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by associations to enter the service does not detract 
from their own character as such.®^ 

(2) What Constitutes Enlistment 

Enlistment is the making of a contract to serve the 
government in a subordinate capacity in the army or 
navy for an agreed period of time. Formalities of en¬ 
listment should be complied with. 

Enlistment is the act of making a contract to serve 
the government in a subordinate capacity, either in 
the army or in the navy;^^ a voluntary engagement 
to serve as a soldier for a certain number of years.54 

The formalities of enlistment require that the en¬ 
listed man sign the prescribed application,55 and then 
be accepted and sworn into the service,5 6 which may 
properly be done by any commissioned officer.57 
The oath of allegiance is the pivotal fact which 
changes the status of the person from that of civilian 
to that of soldier, and the reading of the articles 
of war, many of which do not concern the duty of 
a soldier, is not essential to his enlistment.^S Mere 
informalities in the enlistment proceedings will not 
invalidate the enlistments^ 

(3) Enlistment as a Contract 

Enlistment is properly regarded as a contract, based 
on consideration, and effecting a change of status of the 
volunteer. 

Voluntary enlistment rests on a contract between 
the recruit and the government.SO it is properly 
regarded as a contract in so far as it is an engage¬ 
ment entered into by the mutual consent of the par¬ 
ties for a service to be rendered by one, the soldier, 
in consideration of a compensation to be paid by the 
other, the governmental The contract is based on 
the soldier’s offer of service and the acceptance of 
it by the military authorities.®^ Jn making it the 

parties deal at ann’s length; neither occupies a 
fiduciary position toward the other.®® However, it 


is a contract of a peculiar nature, and in certain 
respects widely different from ordinary contracts 
between individuals.®^ It is a contract between the 
soldier and his government which involves a change 
in his status, which cannot be thrown off by him at 
will.®® Whether the contract is binding may be de¬ 
termined by the principles of law applicable to con¬ 
tracts generally.®® Duress, fraud, or misrepresenta¬ 
tion avoid a contract of enlistment as they would 
any other contract.®*^ 

Enlistment under state act. An enlistment in a 
volunteer regiment organized under a state act pass¬ 
ed in response to a call for troops by the president is 
a contract with the state and not with the United 
States.®® 

(4) Evidence of Enlistment 

Muster rolls are conclusive proof of the fact of en¬ 
listment and the length of the term. 

Muster rolls, properly certified and filed in the 
war department, are official records, and afford con¬ 
clusive proof, as between the soldiers and the gov¬ 
ernment, of the fact of enlistment and the length of 
the term thereof;®® but this is not the only evidence; 
parol evidence may also be admissible for this pur¬ 
pose.*^® 

b. Conscription or Draft 

The government as an incident to its sovereignty 
may compel its citizens to enter the military serv¬ 
ice. 

The power of a state to compel its citizens to enter 
the military service as far as the necessities of the 
state may require is unquestionable, and is an in¬ 
cident of state sovereignty.71 From the time govern¬ 
ments were instituted among men the arms-bearing 
part of the population has had to meet the call to 
arms in stress of war;^® the duty to respond rises 


52. In re McClure’s Estate, supra. 
63. Bouvier L. D., quoted in Erich- 
son V. Beach, 40 Conn. 283, 286—5 
C.J. p 29S note 33. 

54. English CycL, quoted in Bab¬ 
bitt V. U. S., 16 Ct.Cl, 202, 213, af¬ 
firmed 104 U.S. 767, 26 L.Ed. 921— 
6 C.J, p 298 note 34. 

55. Coe V. U. S., 44 CtCl. 419. 

50. U. S. V. Grimley, (Mass.) 11 S. 
Ct. 54, 137 U.S. 147, 34 L.Ed. 636— 
5 C.J. P 298 note 36. 

57. In re Perrens, (D.C.N.Y.) 8 P. 
Cas.No.4,746. 3 Ben. 442—5 C,J. p 
298 note 37. 

58. U.S.—^U. S. v. Grimley, (Mass.) 
11 S.Ct 54. 137 U.S. 147, 34 L.Ed. 
636. 

Mass.—Tyler v. Pomeroy, 8 Allen 480, 
50i In re Stevens, (U.S.) 24 L«.R. 205. 


00. Ex parte Blackington, (D.C. 
Mass.) 245 P. 801, affirmed 248 P. 
124, 160 C.C.A. 264—U. S. v. Mi¬ 
chael, (D.C.Tex.) 153 P. 609. 

01. Morrissey v. Perry, (Mo.) 11 S. 
Ct. 57, 137 U.S. 167, 34 L.Ed. 644—5 
C.J. p 298 note 40. 

02. Ex parte Blackington, (D.C. 

Mass.) 245 P. 801, affirmed 248 F. 
124, 160 C.C.A. 264. 

63. Ex parte Blackington, supra. 

04. U. S. V. Blakeney, 3 Gratt.(44 
Va.) 405—^U. S. V. Cottingham, 1 
Rob. (40 Va.) 615, 40 Am.D. 710—5 
C.J. p 298 note 41. 

05. Iroquois Iron Co. v. Industrial 
Commission, 128 N.E. 289, 294 Ill. 
106, 12 A.L.R. 924—^5 C.J. p 298 note 
42. 

00. Ex parte Blackington, (D.C. 
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Mass.) 245 P. 801, affirmed 248 P. 
124, 160 C.C.A. 264. 

67. Ex parte Blackington, supra. 

08. Lanahan v. Birge, 30 Conn. 438. 
09. In re Stevens, (U.S.) 24 L.R. 205. 

70. Lebanon v. Heath, 47 N.H. 353— 
5 C.J. p 298 note 45. 

71. Lanahan v. Birge, 30 Conn. 438— 
5 C.J. p 302 note 10. 

72. Royse v. U. S., 47 CtCl. 333. 
During the Civil War 

(1) Statutes known as the ’’con¬ 
script laws” were passed by both the 
Federal and the Confederate govern¬ 
ments. These acts have been held 
constitutional under the provisions of 
the constitutions of the respective 
governments empowering congress to 
raise armies.—Walton v. Gatlin, 60 N. 
C. 310—5 C.J. p 302 note 14. 
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above personal convenience or matters of money or 
business and contracts intended to deprive the 
state of this right have been declared void as against 
public policyJ^ The authority of congress to en¬ 
act legislation for the purpose of conscripting or 
drafting citizens into the military service is to be 
found in the constitution, the provisions of which, 
giving to congress the power to declare war, and to 
raise and support armies, and make rules for the gov¬ 
ernment of the land and naval forces, give the au¬ 
thority to make all laws which shall be necessary 
and proper for carrying into execution such pow- 
er.75 Consequently the Selective Service Act of May 
18, 1917, providing for the raising of armed forces 
to participate in the World War, was within the 
power of congress to pass.*^^ That the act as pass¬ 
ed gave to the president authority to make rules and 
regulations for its enforcement having effect of law 
did not render it invalid as a delegation of legislative 
authority. 

Voluntary enlistment A person subject to draft 
may voluntarily enlist.*^ * 

g 22. — Persons Who May Enlist 

a. In general 

b. Colored persons 


c. Indians and Puerto Ricans 

d. Aliens 

e. Married men 

f. Minors 

a. In G^eneral 

Only those who meet the eligibility requirements 
as laid down In the acts governing enlistments may en¬ 
list. 

It is provided by congress that recruits enlisting in 
the army must be effective and able-bodied men, and 
between the ages of eighteen and thirty-five years, 
at the time of their enlistment, and that no insane or 
intoxicated person, no deserter from the military 
service of the United States who deserted in time of 
war, and no person who has been convicted of a 
felony shall be enlisted or mustered into the military 
or naval service (10 U.S.C.A. §§ 621, 622 ; 34 U.S. 
C.A. § 163). The government has the undoubted 
right in regard to enlistments to prescribe the requi¬ 
site qualifications, and to insist on or waive them in 
its discretion; but, where there is no statute declar¬ 
ing that enlistments of men not possessing certain 
qualifications, although prohibited, shall be void, one 
who voluntarily enlists in the service and is accepted 
by the government cannot escape the liabilities thus 
incurred on the ground that he does not possess the 


(2) The statutes authorizing mili¬ 
tary drafts duriniT the Civil War 
were not directory but mandatory.— 
Royse v. U. S., 47 Ct.Cl. 333. 

(3) The principal federal act on 
this subject was the act of March 3, 
1863, by which all able-bodied citi¬ 
zens of the United States, and all 
aliens who had declared their inten¬ 
tion to become citizens, between the 
ages of twenty and forty-five years, 
were declared to constitute the na¬ 
tional forces, and were required to be 
enrolled, subject to draft by the Unit¬ 
ed States authorities.—In re McClure, 
63 Pa. 226—Kneedler v. Lane, 45 Pa. 
238, 5 Phila. 485—5 C.J. P 303 note 21. 

73. Royse v. U. S.. 47 Ct.Cl. 333. 

74. Mich.—O’Hara v. Carpenter, 23 
Mich. 410, 9 Am.R. 89. 

Va.—Burroughs v. Peyton, 16 Gratt. 

(57 Va.) 470. 

5 C.J. p 302 note 13. 

75. O’Connell v. U. S., (Cal.) 40 S.Ct. 
444, 253 U.S. 142, 64 L.Ed. 827— 
Breitmayer v. U. S., (Mich.) 249 P. 
929, 162 C.C.A. 127—^U. S. v. Sugar, 
(D.C.Mich.) 243 P. 423, affirmed Su¬ 
gar V. U. S., 252 P. 79, 164 C.C.A. 
191, in which certiorari is denied 
39 S.Ct. 19, 248 U.S. 578, 63 L.Ed. 
429. 

“As the mind cannot conceive an 
army without the men to compose it, 
on the face of the Constitution the 
objection that it does not give power 


to provide for such men would seem 
to be too frivolous for further notice. 
It is said, however, that since under 
the Constitution as originally framed 
state citizenship was primary and 
United States citizenship but deriva¬ 
tive and dependent thereon, therefore 
the power conferred upon Congress 
to raise armies was only coterminous 
with United States citizenship and 
could not be exerted so as to cause 
that citizenship to lose its dependent 
character and dominate state citizen¬ 
ship. But the proposition simply de¬ 
nies to Congress the power to raise 
armies which the Constitution gives. 
That power by the very terms of the 
Constitution, being delegated, is su¬ 
preme. Article 6. In truth the con¬ 
tention simply assails the wisdom of 
the framers of the Constitution in 
conferring authority on Congress and 
in not retaining it as it was under 
the Confederation in the several 
states. Further it is said, the right 
to provide is not denied by calling for 
volunteer enlistments, but it does not 
and cannot include the power to ex¬ 
act enforced military duty by the 
citizen. This however but challenges 
the existence of all power, for a gov¬ 
ernmental power which has no sanc¬ 
tion to it and which therefore can 
only be exercised provided the citizen 
consents to its exertion is in no sub¬ 
stantial sense a power. It is argued, 
however, that although this is ab¬ 
stractly true, it is not concretely so 
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because as compelled military serv¬ 
ice is repugnant to a free government 
and in conflict with all the great 
guarantees of the Constitution as to 
individual liberty, it must be assum¬ 
ed that the authority to raise armies 
was intended to be limited to the 
right to call an army into existence 
counting alone upon the willingness 
of the citizen to do his duty in time 
of public need, that is, in time of 
war. But the premise of this propo¬ 
sition is so devoid of foundation that 
it leaves not even a shadow of ground 
upon which to base the conclusion.” 
—^Arver v. U. S., (Minn, and K. T.) 
38 S.Ct. 159, 245 U.S. 366, 377,. Ann. 
Cas.l918B 856, 62 L.Ed. 349, L.R.A. 
1918C 361. 

Service for which drafted 
When congress exercises its power 
to call a citizen into the army with¬ 
out his consent, the army into which 
he enters is not limited to services 
such as those for which it is claimed 
the militia may only be used.—Arver 
V. U. S., (Minn, and N. Y.) 38 S.Ct. 
159, 245 U.S. 366, Ann.Cas.l918B 856, 
62 L.Ed. 349, L.R.A.1918C 361. 

76. U. S. V. Olson, (D.C.Wash.) 253 
F. 233—Angelas v. Sullivan, (N.T.) 
246 F. 54, 158 C.C.A 280, 

77. Pranke v. Murray, (Mo.) 248 F. 
865, 160 C.C.A. 623, L.R.A.1918B 
1015. 

78. Lanahan v. Birge, 30 Conn. 438. 
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requisite qualifications.'^^ It is settled law that eligi¬ 
bility requirements are for the protection of the gov¬ 
ernment, and not for the soldier. If the government 
waives an eligibility requirement, or if, after enlist¬ 
ment, it does not avail itself thereof to discharge 
the soldier, the latter cannot urge his want of qual¬ 
ification to obtain his discharge, or to escape punish¬ 
ment for an offense against military law.^® Depend¬ 
ency of relatives is not made a ground of disability to 
enlist^i A statute prescribing the age for enlist¬ 
ment in the military service does not apply to naval 
enlistments.^^ 

b. Colored Persons 

Negroes may enlist. 

Colored persons had been enlisted in the United 
States army prior to the Civil War, although without 
any express authority from congress. In 1862 vari¬ 
ous acts were passed authorizing the employment 
of such persons,S3 and by the act of July 28, 1866, 
still in force, it was provided that the enlisted men 
of the regular army of two regiments of cavalry, and 
four, since reduced to two, regiments of infantry, 
should be colored men. 

c. Indians and Puerto Ricans 

Indians have been employed In the military service 
from the earliest history of the country. Puerto Ricans 
have been declared eligible. 

Indians have been employed in the military serv¬ 
ice, from time to time, from the earliest history of 
the United States. By the act of March S, 1792 [1 
U.S.St. at L. p 243 § IS], they were employed for the 
protection of the frontiers, and they have been used 
in various wars since that time. Under section 1112 
of the Revised Statutes the president is authorized 
to enlist a force of Indians, not exceeding one thou¬ 
sand, who shall act as scouts in the territories and 
Indian country, and shall be discharged when the 
necessity for their service shall cease, or at the dis¬ 
cretion of the department commander.34 

Citizens of Puerto Rico are eligible for enlistment 
in the regular army [32 U.S.Stat. at L. p 934 § 975]. 


d. Aliens 

While the statutes prohibit enlistment of aliens 
In time of peace, an alien enlisting cannot avoid his en< 
listment on this ground. 

Where an alien enlists, he cannot escape the lia¬ 
bilities thus incurred, on the ground that he is an 
alien.35 The United States alone may plead the dis¬ 
ability of an alien under an act prohibiting the en¬ 
listment of aliens in time of peace ;36 such an act has 
no application in time of war.37 

e. Married Men 

Enlistment by married men, although not prohibited 
by statute, may be forbidden by regulations. 

A regulation of the army, providing that no man 
having a wife or child shall be enlisted in time of 
peace, is merely a directory regulation of the war 
department, and an enlistment by such a man is val- 
id.83 

f. Minors 

(1) Statutory provisions 

(2) Binding effect of enlistment 

(1) Statutory Provisions 

Whether a minor may enlist and, If so, at what 
age and on what conditions is a matter of statutory 
regulation. 

The power to enlist minors into the military or 
naval service, either with or without the consent of 
their parents or guardians, is included within the 
powers delegated to congress by the constitution 
but it has been held otherwise in the case of an en¬ 
listment under a state act pursuant to a federal call 
for volunteers.30 The power of a minor to enlist 
depends not on the statutes of the state of which 
he is a resident, but on the laws of the United 
States.31 

In army. Congress has from time to time passed 
various acts relative to the enlistment of minors in 
the army. Under some of the early statutes the en¬ 
listment of a minor in the army was illegal unless 
made with the consent of his parents or guardian,32 


79. N.T.—U. S. r. Wynall, 5 Hill 16. 
Va.— XS, S. V. Cottingham, 1 Rob. (40 

Va.) 615, 40 Am.D. 710. 

5 C.J. p 299 note 48. 

80. £23: parte Dostal, (D.C.Ohio) 243 
F. 664. 

SI. Ex parte Dostal, supra. 
Dependent motber 

That an enlisted soldier has a moth¬ 
er, of whom he is the only support, 
does not make void his contract of 
enlistment,—^Ex parte Dostal, (D.C. 
Ohio) 243 F. 664. 

80. Elliott V. Harris, 24' App.D.C. 11. 
S3. See 11 Op.Atty.-Gen. 63. 


8d. See 16 Op.Atty.-Gen. 451, 

85. Ex parte Dostal, (D.C.Ohio) 243 
F. 664—5 C.J. p 299 note 64, 

lutematioiial treaty 

There is nothing in the treaty be¬ 
tween the United States and the gov¬ 
ernment of Austro-Hungary, invali¬ 
dating an enlistment hy a native of 
Austria.—^Ex parte Dostal, (D.C.Ohio) 
243 F. 664. 

86. Ex parte Beaver, (D.C.Ohio) 271 
F. 493. 

87. Ex parte Beaver, supra. 

88. In re Ferrens, (D.C.N.T.) 8 F. 
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Cas.No.4,746, 3 Ben. 442—Ex p. 
Schmeid, (C.C.Iowa) 21 F.Cas.No. 
12,461, 1 Dill. 587—5 C.J. p 299 note 
66 . 

89. Morrissey v. Perry, (Mo.) 11 S. 
Ct. 67, 137 U.S. 157, 34 L.Ed. 644— 
5 C.J. p 299 note 56. 

90. Lanahan v. Birge, 30 Conn. 438. 

91. In re Disinger, 12 Ohio St. 256. 

98. U.S.—Ex p. Burke, (D.C.Pa.) 4 
F.Cas.No.2,156a. 

N.H.—State v. Dimick, 12 N.H. 194, 
37 Am.D. 197. 

5 C.J. p 299 note 53^ 
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while, under others, such consent was necessary only 
when the minor was less than eighteen years of age.^^ 
Section 27 of the National Defense Act of June 3, 
1916 repealed a previous enactment limiting the mini¬ 
mum age of enlisted men to eighteen years by pro¬ 
viding that no minor under eighteen should be en¬ 
listed without written consent of his parents or 
guardian,and superseded a similar provision as to 
persons under twenty-one.95 

Volunteers and national guard, A provision re¬ 
quiring the consent of the parents or guardians ap¬ 
plies to enlistments in the volunteer as well as in 
the regular army.^^ However, it has been held not 
to apyply to enlistment in the national guard so as 
to enable a parent to avoid the enlistment of a minor 
in the national guard following muster into the 
service of the United States,^7 although the contrary 
has been held.^^ 

In Navy, The statutory provisions applicable to 
enlistment of minors in the navy prohibit the enlist¬ 
ment of minors below the age of fourteen, and re¬ 
quire consent of the parents or guardian if the minor 
is between the ages of fourteen and eighteen (Re¬ 
vised Statutes §§ 1419, 1420 ; 21 U.S.St at L. pp. 
3, 338; 37 U.S.St. at L. p 356; 34 U.S.C.A. § 161). 
Minors between the ages of fourteen and eighteen, 
therefore, cannot be validly enlisted without the con¬ 
sent of their parents or guardian,^ ^ while minors be¬ 
low the age of fourteen cannot be enlisted at all.^ 
The provisions for enlistment of minors in the army 
are not applicable to enlistments of minors in the 
navy.2 These provisions taken together affirmatively 
authorize the enlistment of minors over the age of 
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eighteen years without the consent of parent or 
guardian.^ 

In murine corps. In respect of qualifications for 
enlistment in the marine corps the statute is silent;^ 
but the marine corps being part of the naval service, 
the laws relating to enlistments in the navy are ap¬ 
plicable to enlistments in the marine corps, and mi¬ 
nors may be enlisted in the same cases and subject to 
the same conditions as in the navy.® The provisions 
relating to enlistments in the army are not applicable 
to the marine corps,® unless expressly made so by 
regulations of the secretary of the navy-7 

(2) Binding Effect of Enlistment 

(a) In general 

(b) Discharge from illegal enlistment 

(c) Conclusiveness of enlistment oath 

(d) Liability of recruiting officer 

(a) In General 

A minor may not avoid his own enlistment. Enlist¬ 
ment of one whose enlistment Is forbidden is void; but 
enlistment without consent where consent is required 
is not void, but voidable. 

Since an enlistment is not merely a contract, but 
effects a change of status, it follows that, as a general 
rule, it is not, like ordinary contracts, voidable by an 
infant.® The binding effect of a minor^s contract of 
enlistment will depend entirely on the construction 
to be placed on the several statutory provisions on 
the subject of such enlistment; thus, where the stat¬ 
ute forbids enlistment of minors below a certain age, 
one who is below such age does not become a soldier 
by enlisting.® For a time the courts were at variance 


90. U.S.—-In re Riley, (D.C.N.T.) 20 ^ 
P.Cas.No.11,834, 1 Ben. 408. 

N.Y.—Phelan^s Case. 9 Abb.Pr, 286— 
Matter of Beswlck, 26 How.Pr. 149. 
Wis.—^In re Higgins, 16 Wis. 351— 
Matter of Gregg, 15 Wis. 479. 

94. Ex pairte Beaver, (D.C.Ohio) 271 
P. 493. 

Effect of act 

National Defense Act § 27 (Comp. 
St. § l$86a), repeals Act March 2, 
1899 § 4 (Comp.St § 1889), making 
eighteen the minimum age for enlist¬ 
ment, and, if it does not revive Rev. 
St. §§ 1116, 1118 (Comp.St. §§ 1884, 
1886), prescribing a minimum age 
limit of sixteen years, leaves the com¬ 
mon law apjlicahle; and hence the 
enlistment of minors between sixteen 
and eighteen is not prohibited, but 
authorized with the consent of par¬ 
ents or gniardians.—^Ex parte Beaver, 
(D.aOhio) 271 P. 493. 

95. Ex parte Beaver,' supra. 

Prior statutes provided that no 
person under the age of twenty-one 
should be enlisted or mustered into 


the military service of the United | 
States without the written consent of 
his parents or guardians, provided 
such minor had such parents or 
guardians entitled to his custody and 
control, and that no minor under the 
age of eighteen years should be en¬ 
listed or mustered into the military 
service.—Rev.St. §§ 1117, 1118—30 U. 
S.St. at L, p 978 c 362 § 4—5 C.J. p 
300 notes 61, 62. 

S6i. In re Burns, (C.C.Mass.) 87 P. 
796, appeal dismissed 100 P. 1005, 
40 C.C.A, 688. 

97. Ex parte Winfield, (D.C.Va.) 236 
P. 552. 

98. Hoskins v. Dickerson, (Miss.) 
239 P. 275, 152 C.C.A 263, L.R.A. 
1917D 1056, Ann.Cas.l917C 776. 

99w U.S.—^Bx p. Disk, (D.C.Va.) 145 
$00—In re Falconer, (D.C.N.T.) 
91 P. 649. 

D.C.—Elliott V. Harris, 24 App.D.C. 

11 . ‘ 

6 C.J. P 300 note 66.. 

1. U. S. V. Reaves, (Ala.) 126 P. 127, 


60 C.C.A. 675—^Thomas v. Winne, 
(Va.) 122 F. 395, 58 C.C.A. 613. 

2. Elliott V. Harris. 24 App.D.C. 11. 

3. McCalla v. Pacer, (Cal.) 144 F. 
61, 75 C.C.A. 219—5 C.J. p 300 note 
68 . 

4. McCalla v. Pacer, supra, 

6. In re Doyle, (D.C.N.Y.) 18 P. 369 
—6 C.J. p 300 note 71. 

6. U.S.—^In re Doyle, supra, 

D.C.—^Matter of Shugrue, 14 D.C. 324. 
Pa.—Com. V. Gamble, 11 Serg. & R. 
93—Com. V. Morris, 1 Phila. 381. 

7. McCalla v. Pacer, (Cal.) 144 P. 
61, 75 C.C.A. 219—5 C.J. p 300 note 
73. 

8. Ex parte Winfield, (D.C.Va.) 236 
P. 552^—^Ex parte Avery, (D.C.N. 
C.) 235 P. 248—5 C.J. p 300 note 
75. 

At common law an enlistment was 
not voidable either by the inf ant, 
by his parents or guardian.:—^Ex par¬ 
te Winfield, (D.dva.) 236 P. 652—60. 
J. p 300 note 76. 

9. Hoskins v. Pell, (Miss.) 239 P, 
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as to the, status of a minor who enlisted in the army 
or navy without the written consent of his parent 
or guardian, and in the face of the statutes of the 
United States prohibiting the same, some of the earli¬ 
er cases held that an enlistment under such circum¬ 
stances was void;i® but it was finally settled by the 
supreme court, and the rule now is that the enlist¬ 
ment of a minor in the military service of the Unit¬ 
ed States without the written consent of his parent 
or guardian is not void, but only voidable.^l 

(b) Discharge from Illegal Enlistment 

Enlistment without consent is voidable only by the 
one whose consent is required; not by the minor. A 
minor under the minimum age may void his enlist¬ 
ment. No enlistment Is voidable when the minor has 
committed a military offense rendering him liable to 
court-martial and sentence. 

‘ Where the consent of a minor^s parents or guard¬ 
ian is required, an enlistment without such con¬ 
sent is voidable at the instance of such parent or 
guardian, who, on avoiding the illegal enlistment, 
may demand his discharge,!^ even though the minor 
consents to remain in the service.However, the 
provision requiring the consent of the parent or 
guardian is for the benefit of such parent or guard¬ 
ian, and not for the benefit of the minor himself 
and, while there are some earlier decisions to the con¬ 
trary,^5 the rule is that a minor who voluntarily en¬ 
lists without such consent cannot avoid his contract 
of enlistment and claim his discharge from the serv¬ 
ice on the ground that the necessary consent was not 
obtained.!® Where consent of the minor’s parents 
or guardian is not required, his enlistment is valid 


and he cannot be discharged at the suit of his parents 
or guardian.!^ Likewise a minor over the minimum 
age, who has neither parent nor guardian entitled 
to the custody and control of him at the time of en¬ 
listment, may make a valid contract of enlistment, 
binding on all concerned.!® The enlistment of a 
minor in the national guard, voidable because of 
lack of the required consent, becomes strictly reg¬ 
ular and not voidable for such cause where the minor 
takes the federal enlistment oath under an act en¬ 
abling minors of his age to enlist without consent of 
their parents or guardian.!® The parent or guardi¬ 
an may waive the statutory requirement of written 
consent and by acquiescence, with knowledge, lose 
all right to relief because written consent was not 
given,®® and any defect in an enlistment in the na¬ 
tional guard because of lack of consent becomes im¬ 
material where known, but not urged, until after the 
minor has been drafted into the service of the United 
States and has reached the age where consent is 
no longer required by the statute.®! If a minor under 
the minimum age is enlisted in violation of the stat¬ 
utes, such enlistment is voidable at the election of 
the minor himself,®® unless he has been guilty of 
some military offense for which he is liable to court- 
martial and sentence.®® So, if, at the time of his 
enlistment, he was insane or intoxicated, or was a 
deserter or a convicted felon, it has been held that 
he may obtain his own discharge on those grounds.®^ 
After the minor has committed an offense against 
the military law rendering him subject to court-mar¬ 
tial and especially after he has been placed under ar¬ 
rest and charges preferred against him, it is too late 
to make application for his discharge,®® and he can- 


279, 152 C.C.A. 267—5 C.J. p 301 
note 77, 

la In re Baker, (C.C.R.L) 23 F. 30. 

11. Morrissey v. Perry, (Mo.) 11 S. 
Ct 57, 137 U.S. 157, 34 L.Ed. 644— 
Reed v. Cushman, (Me.) 251 F. 872, 
164 C.C.A. 88—^Bx parte Rush, (D. 
C.Ala.) 246 F. 172—Hoskins v. Pell, 
(Miss.) 239 F. 279, 152 C.C.A. 267— 
6 C.JT. p 301 note 79. 

12. Ex parte Foley, (D.C.Ky.) 243 F. 
470—U. S. V. Brown, (D.C.Pa.) 242 
F. 983—5 C.J. p 301 note 11. 

Application must he made with rea¬ 
sonable diligence after knowledge of 
the actual enlistment has been ac¬ 
quired.—^Ex parte Dostal, (D.C.Ohio) 
243 F. 664. 

la Mass.—Com. v. Harrison, 11 
Mass. 63. 

Pa.—Com. V. Biddle, Brightly 447. 

14. Ex parte Dostal, (D.QOhio) 243 
F. 664—5 C.J. p 301 note 83. 

15. U.S.—In re Chapman, (C.C.Ga.) 
37 F. 327, 2 L.R.A. 332—U. S. V. 


Hanchett, (C,C.I11.) 18 F. 26—In re 
McNulty, (D.C.Mass.) 16 F.Cas.No. 
8,917, 2 Lowell 270. 

Mass.—Com. v, Cushing, 11 Mass. 67, 
6 Am.D. 156. 

N.H.—State v. Dimick, 12 N.H. 194, 
37 Am.D. 197. 

la Ex parte Dostal, (D.C.Ohio) 243 
p. 664—5 C.J. p 301 note 85. 

17. In re Norton, (D.C.Cal.) 9^ F. 
606. 

la Ex parte Dostal, (D.C.Ohio) 243 
F. 664—5 C.J. p 301 note 90. 

Parents nonresident aliens 

Where a minor had no parent or 
guardian living in the United States 
when he enhsted, the subsequent ar¬ 
rival of his mother In the United 
States could not have any retroactive 
effect on the prior enlistment.—^Ex 
parte Dostal, (D.C.Ohio) 243 F. 664— 
5 C.J. P 301 note 81 [c]. 

19. Ex parte Dostal, (D.C.Ohio) 243 
F. 664. 

20. Ex parte Dostal, supra 
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21. Reed v. Cushman, (Me.) 251 F. 
872, 164 C.C.A. 88. 

22^ In re Cosenow, (C.C.Mich.) 37 F. 

668 . 

2a Ex p. Hubbard, (C,C.Mass.) 182 
F. 76. 

24. In re Cosenow, (C.C.Mich.) 37 F. 

668 . 

25k U.S.—^Ex parte Beaver, (D.C. 
Ohio) 271 F. 493—^Ex parte Rush, 
(D.C.Ala.) 246 F. 172—Ex parte 
Dostal, (D.C.Ohio) 243 F. 664—Ex 
parte Foley, (D.C.Ky.) 24? F. 470— 
U. S. V. Brown, (D.C.Pa.) 242 F. 983 
—^Ex parte Avery, (D.C.N.C.) 235 
F. 248. 

Ohio.—In re Kuchta, 8 Ohio N.P.(N. 
S.) 613. 

5 C.J. p 301 note 92. 

Under National Defense Act June 
3, 1916 § 27, a minor seventeen years 
old, who enlisted without his guard¬ 
ian’s consent, misrepresenting his 
age, became a de jure soldier, and, 
having committed a military offense, 
could not be discharged on applica- 
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not be discharged while undergoing punishment^^ 
However, if the military authorities fail to take any 
action until after the jurisdiction of the civil courts 
has attached, the minor may be discharged.27 

While prisoner of zvar. A minor will not be dis¬ 
charged while he is a prisoner of war on parole, 
awaiting exchange, the national faith being pledged 
for the execution of his promise, and the right of the 
parent temporarily subordinated to that of the gov¬ 
ernment's 

(c) Conclusiveness of Enlistment Oath 

Statements under oath as to a minor’s age will 
not preclude inquiry as to his real age. 

By 'the act of congress of February 13,1862, it was 
provided that the oath of enlistment taken by the re¬ 
cruit should be conclusive as to his age [12 U.S.St 
at L. p 339, § 2]. Some decisions under this statute 
held that no evidence would be received to contradict 
the statement of the recruit as to his age in such 
oath,29 while other cases held that such oath was 
not conclusive where the minor was in fact under 
eighteen years of age, the enlistment of persons un¬ 
der that age being prohibited by the same statute,20 
and that the oath was not conclusive on the parents 
or guardian of the minor.21 The statute did not apply 
where the recruiting officer was informed or knew 
as a fact that the recruit was below the enlistment 
age.22 The statute did not render the certificate of 
enlistment, stating the recruifs age, conclusive on 
this point if he made no oath respecting it.23 This 
statute is not now in force, but, under the decisions 
as to the binding effect of a minor's contract of en¬ 
listment, the statements made by a recruit at the 
time of enlistment, as to his age, are not conclu¬ 
sive, and the fact that a minor has declared himself 
to be of age, although under oath, will not preclude 
inquiry as to his real age.34 

The descriptive roll made out by the recruiting 
officer at the time of enlisting a recruit, and con¬ 
taining a statement as to his age, etc., is presumed 
to be correct, and is important evidence of the facts 
stated therein.25 


(d) Liability of Recruiting Officer 

A recruiting officer is bound to take ail necessary 
steps to ascertain a minor’s true age. 

A recruiting officer is bound to take all necessary 
steps to ascertain the true age, etc., of a person offer¬ 
ing himself for enlistment, and it is to be presumed 
that the officer conforms to the regulations and fully 
discharges his duties.^® No action will lie in favor 
of the minor against an officer illegally enlisting him 
without the consent of his parents.27 

§ 23. — Term of Enlistment 

Enlistments must be for the term provided by stat¬ 
ute. 

Under the present statute enlistments in the army 
are for a period of one or three years at the option 
of the soldier (10 U.S.C.A. § 628). In the navy en¬ 
listments may be for terms of two, three, four, or 
six years (34 U.S.C.A. § 181),22 and, in the case of 
boys between the ages of fourteen and eighteen 
years, until they arrive at the age of twenty-one years 
(34 U.S.C.A. § 182). 

§ 24. -Reenlistment 

On completion of a term of enlistment, a soldier, 
honorably discharged and otherwise competent, may re¬ 
enlist. 

Soldiers who have completed their term of service 
under their contract of enlistment and have been 
honorably discharged, if otherwise competent, may, 
within certain limitations, reenlist in the service.29 

§ 25. -Persons Who May Be Drafted 

a. In general 

b. National guard 

c. Exemptions and deferred classifications 
a. In General 

Ail citizens may be drafted. 

As congress may, in exercising its constitutional 
power to raise armies, provide that military forces 
shall be raised by draft or conscription, so it may 
require that every citizen render military service, at 


tion of his guardian until expiation' 
of such offense.—^Ex parte Rush, (D., 
C.Ala.) 246 F. 172. 

ae. U.S.—Ex p. Hubbard, (C.C. 

Mass.) 182 F. 76. 

Ohio.—^In re Kuchta, 8 Ohio N.P.(N. 
S.) 613. 

6 C.J. p 301 note 93. 

27. Ex p, Houghton, (C.C.Me.) 129 
F. 239—In re Carver, (C.C.Me.) 103 
F. 624. 

23. U. S., V., Wright, (C.C?.) 28 F.Cas, 
No.16,777. 6 Phila.(Pa.) 299. 


2:^ In re Cline, (D.C.N.T.) 5 F.Cas. 
No.2,896—5 C.J. P 302 note 97. 

30. in re Davison, (D.C.N.T.) 4 F. 
607—5 C.J. p 302 note 98. 

31. Seavey v. Seymour, (C.C.Me.) 21 
F.Cas.No.12,596, 3 Cliff. 439—5 C.J. 
p 302 note 99. 

32. In re Higgins, 16 Wis. 351. 

33 . In re Tarble, 25 Wis. 390, 3 Am. 
R. g 5—5 C.J. p 302 note 1. 

34. Ex p. Hubbard, (C.C.Mass.) 182 
pi. 76—6 C.J. P 302 note 2. 

35. Green v. Ewell, 1 N.M. 166. 
sa Green v. E^fei;, supra. 

Wi 


37. Boutwell V. Thompson, Brayt. 
(Vt.) 119—5 C.J. p 302 note 5. 

38. Setentlon after expiration of 
term of enlistment.—^Dinsman v. Wil¬ 
kes. (D.C.) 12 How.CU.S.) 390. 13 K 
Ed. 1036—5 C.J. p 302 note 7-8. 

39. Walton V. U. S., 31 Ct.Cl. 196— 
5 C.J. p 302 note 9. 

Beenlistment of soldier in military 

custody; duress.—^MoDonald v. Carl^ 
ton, 1 N.M. 172. 

Betum of deserter illegally enlist. 
ed.—C:om. y. Selffidge, 7 PhSaj(Pa.) 
76. 
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home and abroad,without regard to the objections 
or views of the citizen with respect to the justice 
or morality of a particular war or of war in gen- 
eral.-^! Congress, in its enactment of the Selective 
Service Act of May 18, 1917, defined certain per¬ 
sons liable to be called for service.'^^ This act did 
not change the status of persons within the draft ages 
solely by their being within such ages, but they re¬ 
tained their civilian status, until, through the op¬ 
eration of the law, by their being selected for serv¬ 
ice, their status was changed from civil to military.'^ 3 

b. National G^uard 

Congress may authorize the drafting of officers and 
enlisted men of the national guard. 

Under the Selective Service Act of May 18, 1917, 
the president was given power to draft compulsorily 
into the federal service officers and enlisted men of 
the national guard,^^ and congress had authority to 
confer such power.^5 This act was not unconstitu¬ 
tional as violating the provisions for calling out tlie 
militia for certain purposes only, but was an exer¬ 
cise of the power to draft citizens into the military 
service of the United States, a power exercisable as 
to all citizens, even if they may have been members 
of the national guard,^^ and the exercise of this pow¬ 
er could not be defeated by the states, by enlisting 
their citizens in state troops or the national guard. **7 

Although the draft act excepted from registering 
officers and enlisted men of the national guard in the 
service of the United States, a member of the na¬ 


tional guard not called into service until after the 
day fixed for registration was not within the excep- 
tion.48 

Irregularities, if any, in an enlistment in the na¬ 
tional guard were immaterial, where the soldier had 
been drafted into the federal service, his status being 
determined by the draft^^ 

c. Exemptions and Deferred Classifications 

(1) In general 

(2) Aliens 

(3) Persons with dependents 

(4) Ministers, theological students, and 

conscientious objectors 

(5) Persons in military service 

(1) In General 

As congress may draft all citizens, it may exempt 
certain classes. Exemption must be claimed. 

Congress, having the power to summon all citizens 
to the military service, may summon such of them 
as it desires and who may, or may not, be ex¬ 
cused from servic: depends on l!ie terms of tTr con¬ 
scription act and whether the individual is within the 
classes excused by it.®i The terms of the Selective 
Service Act limited the president as to those whom he 
might excuse or exempt, and no person could be 
exempted who did not come within the classes men¬ 
tioned in the act.52 Exemption must have been claim¬ 
ed, and in the manner prescribed by the act and the 
regulations made thereunder.^s 

Congress, having given the president authority to 


40. Bland v. U. S., (C.C.A.N.T,) 42 
F.(2d) 842, certiorari granted U. 
S. V. Bland, 51 S.Ct. 90, 282 U.S. 
832, 75 L.Ed. 740, and reversed on 
other grounds 51 S.Ct. 569, 283 U. 
S. 636, 75 L.Ed. 1319—-Story v. Per¬ 
kins, (D.C.Oa.) 243 F. 997, affirmed 
Jones V. Perkins, 38 S.Ct. 166, 245 

U. S. 390, 62 L.Ed. 368. 

41. U. S. V. Macintosh, (Conn.) 51 
S.Ct. 570, 283 U.S. 605, 75 L.Ed. 
1302, reversing (C.C.A.) Macintosh 

V. U. S., 42 P.(2d) 845, certiorari 
granted U. S. v. Macintosh, 51 S.Ct 
90, 282 U.S. 832, 75 L.Ed. 740. 

42. Ex parte McDonald, (D.C.Wis.) 
253 F. 99. 

43. Ex parte Henry, (D.C.Wis.) 253 
F. 208—^Bx parte McDonald, (D.C. 
Wis.) 253 F. ^9. 

Status of a clviUaa can changed 
to that of a soldier only hy virtue pf 
some law of the United States.—^Ex 
parte Caplis, (D.C.Tex.) '275 F. 980. 
Civil status of regfitered person 
* A pppseh 0^'diraft age and regis¬ 
tered; bui who hact pleaded guilty to 
a felony under the law of the state, 
ai»lw^si;JhL^istody awaiting sentence, 
vra8l)niiQit tirhile vhaving such status, 


subject to call for service.—^Bx parte 
Henry, (D.C.Wis.) 253 F. 208. 

44. Ex parte Dostal, (D.C.Ohio) 243 
F. 664. 

45. Ex parte Dostal, supra. 

46. U. S. V. Stephens, (D.C.Del.) 
245 F. 956, affirmed Stephens v. 

U. S., 38 S.Ct. 679, 247 U.S. 604, 62 
L.Bd, 1239-~U. S. v. Sugar, (C.C.A. 
Mich.) 243 F. 423, affirmed Sugar 

V. U. S., 252 F. 79. 164 C.C.A. 191, 
In which certiorari denied 39 S.Ct. 
19, 248 U.S. 678, 63 L.Bd. 429. 

47- Story v. Perkins, (D.C.Ga.) 243 
P. 997, affirmed Jones v. Perkins, 
38 S.Ct. 166, 245 U.S. 390, 62 L.Ed. 
358. 

46. Breitmayer v. U. S., (Mich.) 249 
F. 929, 162 C.C.A. 127. 

4^- Blackington v. U. S., (Mass.) 248 
P. 124, 160 C.C.A. 264, affirming 
(D.C.) Ex parte Blackington, 245 
F. 801. 

SO- Story V. Perkins, (D.C.Ga.) 243 
F. 997, affirmed Jones , v. Perkins, 
38 S.Ct. 166, 245 U.S. 390, 62 L.Ed. 
858. 

61. IT. S. V. Bullard, (ac.A.N.t) iso 
F, 764.- ■ 


Exemptions under Confederate conu 
script laws.—Ex parte Bolling. 39 
Ala. 611—5 C.J. p 303 note 23 [a]. 

52. U. S. V. Bullard, (C.C.A.N.Y.) 
290 P. 704. 

53. U. S. V. Finley, (D.C.N.T.) 245 
P. 871—5 C.J. p 303 note 26. 

Proof before board 
Under Selective Service Regula¬ 
tions § 7, subd (f), making failure to 
claim exemption a waiver of the 
right, and subdivision (g), providing 
that failure to receive a questionnaire 
will not excuse a registrant from per¬ 
forming any duty within the time 
limit, the facts which entitle a reg¬ 
istrant to exemption must have been 
.affirmatively proved by him before 
the local board, which was given pow¬ 
er to hear and determine that issue, 
subject to review by the district 
board.—U. S. v. Bullard, (C.C.A.N.T.) 
290 F. 704. 

Waiver 

(1) One may waive his exemption 
by voluntary enlistment.—^U. S. v. 
Wyngall, 5 Hill (N.Y.) 16. 

(2) A person exempt from con¬ 
scription on account of his occupation 
terminates^ his exemption by leaving 

j - -r'i. ' ; 


ri .V r 
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make rules and regulations having the force of law 
for the enforcement of the draft act, and the pres¬ 
ident, having exercised the authority vested in him 
by establishing certain classifications in which men 
subject to the draft were to be placed, one seeking to 
be placed in a deferred classification must have shown 
himself to be of the class which the regulations re¬ 
quired so to be placed.54 The president, being au¬ 
thorized to exempt certain classes and to provide for 
issuance of certificates of exemption, could revoke 
all exemptions and the certificates issued, by chang¬ 
ing the rules and regulations which the act authoriz¬ 
ed him to make.55 The right to a deferred classifica¬ 
tion may be claimed by petitioner in his answers to 
the new questionnaire after revocation of prior cer- 
tificate.5® 

A person being prosecuted for failure to register 
as required by the act was not, while such prosecution 


was pending, exempt from service, but could be regis¬ 
tered and forthwith called for service.®*^ 

(2) Aliens 

Allens may be exempted, but may be required^ to 
register with the draft boards and claim exemption. 
Failure to claim exemption is a waiver of it. 

Regardless of treaties, congress has the power to 
subject all residents of the United States to draft 
for military purposes, without respect to citizenship 
or alienage.^^ The terms of the Selective Service 
Act excluded aliens from the draft, although it re¬ 
quired them to register themselves with the draft 
boards.59 The local and district boards created for 
the administration of the act were given jurisdic¬ 
tion to determine whether one was entitled to exemp¬ 
tion from the draft on the ground of alienage,60 and 
the alien was required to satisfy the board of his 
alienage by proof beyond a reasonable doubt.6i The 


his vocation and becoming a substi¬ 
tute for another.—^In. re Curtis, 60 N. 
C. ISO. 

<3) However, a person exempt who 
serves in the army under compulsion 
does not thereby waive his exemption. 
—In re Bradshaw, 60 N.C. 379—In re 
Wyrick, 60 N.C. 375. 

54. XJ. S. V. Commanding Officer of 
78th Division, TJ. S. A., (D.C.N.J.) 
252 F. 314. 

Pardoned criminal 

(1) One subject to the Selective 
Draft Act, who had been fully par¬ 
doned after being, convicted of a fel¬ 
ony, should not be placed in a defer¬ 
red classification pursuant to § 21 
of the original regulations or § 79 of 
those of Nov. 8, 1917.—U. S. v. Com¬ 
manding Officer of 78th Division, U. 
S. A, (D.C.N.J.) 252 F. 314. 

(2) Where the relator complied 
with a condition expressed in his par¬ 
don it had the same effect as though 
originally unconditional; hence the 
conviction was no ground for the re¬ 
lator’s deferred classification under 
the Selective Draft Act.—^U. S. v. 
Commanding Officer of 78th Division, 
U. S. A., supra. 

Srroneous discharge affecting classi¬ 
fication 

A man classified for immediate 
service and inducted into the service 
under the Selective Draft Act, but 
who was a few days afterward dis¬ 
charged through error, was properly 
classified in the same position he oc¬ 
cupied before the error was committed 
rather than in a deferred classifica¬ 
tion.—^Ex parte Fischer, (D,C.N.J.) 
253 F. 159. 

55. Ex parte Thieret, (C.C.AOhio) 
268 F. 472. 

Scope of revocation 

The president's foreword of Nov. 2, 


1917, to the new draft regulations, re¬ 
voking all exemptions and certificates 
thereof theretofore issued,’was by its 
terms made applicable to all men sub¬ 
ject to draft, except those already in¬ 
ducted into the military service.—^Ex 
parte Thieret, (C.C.AOhio) 268 F. 
472. 

5S. Ex parte Thieret, supra. 

57. Ex parte Dunn, (D.C.Mass.) 250 

F. 871. 

58. U. S. V. Finley. (D.C.N.T.) 245 

F. 871. 

The mere fact that an alien was ex¬ 
empted by treaty entered into before 
the enactment of the draft act did not 
necessarily entitle him to exemption, 
as a treaty, like any other law, may 
be constitutionally repealed or sus¬ 
pended by congress.—Summertime v. 
Local Board, Division No. 10, (D.C. 
Mich.) 248 F. 832. 

In an application for citizenship 
it was held that the obligation of mil¬ 
itary service attached to citizenship, 
and no duty to render such service 
rested on a resident alien, although he 
had declared his intention to become 
a citizen, and an alien applicant for 
admission to citizenship was not re¬ 
quired to renounce his allegiance to 
his native country, nor to swear al¬ 
legiance to the United States, until 
his admission to full citizenship, and 
until such time his allegiance to the 
former country continued, and he 
could not be compelled to render mil¬ 
itary service to the United States 
without violation of international law. 
—^In re Siem, (D.C.Mont.) 284 F. 868. 

69. Ex parte Kusweski, (D.C.N.T.) 

251 F. 977. 

A uondeclaxant alien, exempted by 
treaty, was not deprived of any right 
of exemption by the conscription act I 
which expressly provided for exemp- J 
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tion of nondeclarant aliens.—Sum¬ 
mertime V. Local Board, Division No. 
10, (D.C.Mich.) 248 P. 832. 

60. Summertime v. Local Board, Di¬ 
vision No. 10, supra—U. S. v. Kin- 
kead, (D.C.N.J.) 248 P. 141, affirmed 
250 P. 692, 162 C.C.A 654. 

61. U. S. ex rel. Kotzen v. Local Ex¬ 
emption Board No. 157 of City of 
New York, (D.C.N.Y.) 252 F. 245. 

Where alienage undisputed 
A local draft board, which certified 
for service a Russian subject, who 
had not declared his intention of be¬ 
coming a citizen and was therefore 
not subject to the Selective Draft Act, 
which facts were shown by his claim 
of exemption and affidavit filed in due 
form, and were undisputed, and was 
denied a hearing, exceeded its author¬ 
ity, and its action was void.—^Ex parte 
Cohen, (D.C.Va.) 264 F. 711. 

STotice to present all evidence of 
claim 

Where a drafted person, claiming 
exemption from military service on 
the ground of alienage, was summon¬ 
ed before the exemption board under 
Rules and Regulations of Selective 
Service § 101 to testify on the ex¬ 
emption claim, the summons was no¬ 
tice to claimant to present all the 
evidence he had in support of his 
claim.—^U. S. ex rel. Kotzen v. Local 
Exemption Board No. 157 of City of 
New York, (D.C.N.Y.) 252 P. 245. 
Reopening case after failure of proof 
Where a drafted person claimed ex¬ 
emption from military service on the 
ground of alienage, and, on being 
summoned, under Rules and Regula¬ 
tions of Selective Service § 100, to 
prove his claim of exemption, failed 
to establish it, the duty to reopen 
the case rested In the sound discre¬ 
tion of the exemption board.—^U. S. 
ex rel. Kotzen v. Local Exemption 
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act and the regulations made thereunder did not ren¬ 
der nondeclarant aliens automatically exempt, but, 
in order for them to be excused, they must have 
claimed exemption.62 An alien not having claimed 
exemption, the local board had jurisdiction to certify 
such alien for military service,63 the right to exemp¬ 
tion being deemed waived.64 Where a nondeclarant 
alien failed properly to claim exemption,65 or where 
an alien, having taken out his first papers, was cer¬ 
tified for military service prior to the declaration of 
war against the country of his origin,66 he was not, 
on declaration of war, entitled to his release on the 
ground that such declaration made him an alien 
enemy. 

An alien, who took out his first papers, but who, 
by lapse of time thereafter, had lost his right to be¬ 
come a citizen at once, was, having remained in this 
country, presumed to be a declarant alien, subject to 
military service under the draft act.67 The same 
was true of an alien who filed his declaration of in¬ 
tention, but whose petition was denied because of 
unlawful acts.68 

Aliens could not, where their alienage was shown, 
be certified into the service, even though they failed 
to claim their exemption within the time fixed by the 
act;63 and, having certified an alien to the local 
board for military service, the district board was 
without jurisdiction to reject, on the ground that 


alienage was not established, a claim for exemption 
as an alien who had not declared his intention to 
become a citizen.^® 

(3) Persons with Dependents 

Where the draft act so provides, persons having de¬ 
pendents may be exempted. 

As the Selective Service Act provided that those, 
whose status with respect to persons dependent on 
them for support rendered their exclusion or dis¬ 
charge desirable, might be exempted, one with de¬ 
pendent parents may be exempted.7i 

Dependency of a wife could not defeat the gov¬ 
ernment’s right to the services of a person subject to 
the draft, where the marriage was entered into after 
his registration,^^ and the draft board could refuse to 
classify him in a deferred classification without de¬ 
termining whether he married to evade military serv¬ 
ice. Where the circumstances were such as to 
induce a belief that a marriage was entered into 
primarily to evade military service, the burden was 
on claimant to show that this was not the case.74 
One admittedly within the class of persons liable 
for service under the draft act was within the juris¬ 
diction of the draft board, and his induction into the 
army was not void, even though his claim for ex¬ 
emption, on account of the dependency of his wife, 
was improperly denied. *^6 


Board No. 157 of City of New York, 
<D,C.N.Y.) 252 F. 245. 

62. Napore v. Rowe, (Mont.) 25<^ P. 
832, 168 C.C.A. 178—^Ex parte Tin- 
koff, (D.C.I11.) 254 F. 222, affirmed 
254 P. 225, 165 C.C.A. 513—Lehto 
V. Scott, (D.C.N.Y.) 251 P. 767— 
Ex parte Lamachia, (I).C.N.J.) 250 
P. 814—^Ex parte Blazekovic, (U. 
C.Mich.) 248 P. 327—U. S. v. Pin- 
ley, (D.C.N.T.) 245 P. 871—Ex parte 
Hutflis, (D.C.N.Y.) 245 P. 798. 

Word “liability” in Selective Serv¬ 
ice Law of May 18, 1917 § 2, providing 
that the draft ‘‘shall be based upon 
liability to military service,“ etc., was 
ised in its ordinary sense of obliga- 
:ion OP responsibility and did not ex- 
jlude service by aliens not obligated 
:o serve.—^Ex parte Lamachia, (D.C. 
sr.J.) 250 P. 814. 

[gnoraiLce no excuse 
Neither the draft board nor the 
jourt in habeas corpus proceedings 
iould base an action in favor of alien 
jlaimants to exemption on an alleg¬ 
ed ignorance of the facts or the law. 
-Ex parte Tinkoft, (D.C.Ill.) 254 P. 
122, affirmed 254 P. 225, 165 C.C.A. 
;i3. 

;3. Ex parte Blazekovic, (D.C.Mich.) 
248 P. 327—U. S. v. Finley, (L.C. 
N.Y.) 245 P. 871. 


Exclusion as matter of policy 
As the Conscription Act provided 
for exemption of nondeclarant aliens, 
and as such aliens would prove unsat¬ 
isfactory soldiers if unwilling to 
serve, it was against the policy of 
the law for local draft boards to at¬ 
tempt to include such aliens in the 
army, it being for the benefit of the 
service that they be excluded.—^Ex 
parte Blazekovic, (D.C.Mich.) 248 P. 
327. 

64. Ex parte Kusweski, (D.C.N.Y.) 
251 F. 977—Ex parte Lamachia, (D. 
C.N.J.) 250 P. 814. 

05. Ex parte Blazekovic, (D.C.Mich.) 
248 F. 327. 

06. Halpem v. Commanding Officer 
of National Army at Camp Upton, 
N. y.. (D.C.N.y.) 248 P. 1003—U. 
S. V. Bell, (D.C.N.y.) 248 P. 1002. 

It was not within the Jurisdiction 
of the courts to determine an action, 
of the legislative or executive de¬ 
partments in retaining in military 
service an Austrian alien with first 
papers, who after declaration of war 
with Austria claimed that he became 
an enemy alien, not subject to mil¬ 
itary service under the Selective 
Draft Act.—^Halpern v. Commanding 
Officer of National Army at Camp 
Upton, N. Y., (D.C.N.y.) 248 P. 1003. 
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07. U. S. ▼. Mitchell, (D.C.N.Y.) 248 
P. 997. 

68. Gazzola v. Commanding Officer 
of Pt. Totten, Bayside, Long Island, 
N. Y., (D.C.N.Y.) 248 P. 1001. 

66. Ex parte Beck, (D.C.Mont) 245 
P. 967. 

70. Ex parte Beck, supra. 

71. U. S. V. McHugh, (D.C.Wash.) 

253 P. 224. 

Parent able to maintain self 
A “dependent” is a person who is 
not self-sustaining and relies on an¬ 
other for support, and under the Se¬ 
lective Service Act and regulations, 
providing for exemptions to regis¬ 
trants having dependent parents, the 
exeinption should not have been 
granted if the parent was able to 
maintain himself, either from prop¬ 
erty which he owned or from his la¬ 
bor.—^U. S. v. McHugh, (D.C.Wash.) 
253 P. 224. 

72. Ex parte Tinkoff, (D.C.IU.) 254 P. 
222, affirmed 254 P. 225, 165 C.C.A. 
513. 

73. In re Hunt, 185 N.W. 943, 151 
Minn. 45. 

74. Boitano v. District Board, North¬ 
ern Dist. No. 3, Sacramento, Cal., 
(D.aCal.) 250 P. 812. 

75. Ex parte Tinkolf, (D.C.Mass.) 

254 P. 912. 
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(4) Ministers, Theological Students, and 

Conscientious Objectors 

Ministers, theoiogical students, and conscientious ob¬ 
jectors may be excused from military service. 

The Selective Service Act was not unconstitu¬ 
tional as being a law respecting an establishment of 
religion, or prohibiting the free exercise thereof, be¬ 
cause it exempted ministers and theological students 
from the draftee A registrant, to obtain his exemp¬ 
tion as a minister, was required to show himself to be 
within the definition of the regulations.'^'^ 

Members of a corporation organized by a com¬ 
munistic religious sect for the promotion of their 
religion, teaching submission to ordinary civil gov¬ 
ernment and payment of taxes, but opposing physical 
or financial aid to war, have been regarded as with¬ 
in the exemption, from military service, of conscien¬ 
tious obj^ectors.7S 

(5) Persons in Military Service 

Persons In military service may be exempt from 
draft. 

While the Selective Service Act exempted from 
draft persons in the military service of the United 
States, one who enlisted in the army and afterward 
purchased his discharge was not exempt from the 
draft, under a provision exempting from the draft 
persons in the military service of the United States, 
as the purchase of his discharge terminated his con¬ 
nection with the military service nor did the act 


of the government in voluntarily discharging him 
before the expiration of his term of enlistment cre¬ 
ate an implied agreement that he should not be call¬ 
ed for military service during the remainder of his 
enlistment period.^® 

§ 26 . — Formalities of Draft 

a. In general 

b. Draft boards 

c. Offenses 

a. In General 

The formalities of the draft depend on the terms of 
the statute and the regulations made pursuant to it by 
the president under congressional authority. 

The Selective Service Act conferred on the pres¬ 
ident authority to make rules and regulations for its 
enforcement, and such rules and regulations had the 
force and effect of law,si and the act was not in¬ 
valid as delegating federal powers to state officials 
because of some of its administrative features.^^ 

The act required all male persons of specified ages 
to register themselves in accordance with regulations 
prescribed by the president, and the duty of a person 
subject to draft so to register was absolute and un- 
qualified.^^ Nothing in the Selective Service Act nor 
the regulations prescribed by the president thereunder 
required the registrants under the act to remain in 
their permanent homes and actual places of legal res¬ 
idence until drafted into the military service.^^ A 


76. U. S. V. Stephens. (D.C.Del.) 
245 F. 956, affirmed Stephens v. XT. 
S., 38 S.Ct. 579, 247 U.S. 504, 62 
L.Ed. 1239. 

77. Ex parte Short, (D.C.Cal.) 253 F. 
839. 

Termination of ministerial work 
A registrant, whose questionnaire 
showed that his ministerial work 
ended shortly after registration and 
before filing the questionnaire, was 
not entitled to deferred classifica¬ 
tion under the regulations defining an 
**ordained or regular minister” as a 
person who has been ordained, etc., 
or one who as his customary voca¬ 
tion preaches, etc.—^Ex parte Short, 
(D.C.Cal.) 253 F. 839. 

78. State v. Hutterische Bruder Ge- 
meinde, 191 N.W. 635, 46 S.D. 189. 

78, Ex parte Cohen^ (D.C.Mass.) 245 
P. 667. 

80. Ex parte Cohen, supra. 

81. U. S. V. Miller, (D.C.Fla.) 249 
•5r. 985. 

Under prior statutes 

(1) Where the statute establishing 
the system of enrolling and drafting, 
directed the commissioner of a coun¬ 
ty to cause “to be drawn from the 
wheel a number of ballots equal to 
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the number of drafted men fixed by 
the governor to be drawn as the prop¬ 
er quota,” it did not authorize the 
commissioner to take additional 
names from the wheel to make up 
for any that might be rejected by 
the mustering officer.—Com. v. Bier- 
er, 2 Pittsb.(Pa.) 380. 

(2) A misnomer in the enrollment 
prevented the person misnamed from 
being liable to the draft.—^McCall’s 
Case, (D.C.Pa.) 15 F.Cas.No.8,669, 5 
Phila. 259. 

(3) XVhere the name of a person 
was fully given and properly spelled 
upon the em'ollment list, the drop¬ 
ping out of the last letter of his name 
from the ballot placed in the box did 
not invalidate the drafting of his 
name.—^Matter of Spangler, 11 Mich. 
298. 

(4) Drafts made under the Civil 
War statutes were neither void nor 
voidable, although the number of men 
in a district exceeded the number 
which the district was bound to sup¬ 
ply, as ascertained by subsequent in¬ 
vestigation.—Royse v. IT. S., 47 Ct. 
Cl. 333. 

82. Arver v. XT. S., (Minn, and N.Y.) 

38 S.Ct 159, 245 XJ.S. 366, Ann.Cas. 
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1918B 856, 62 L.Ed. 349, L.R.A.191SC 
361. 

83. U. S. V. Scott (D.CWash.) 253 
F. 281. 

Absence from XTnited States 

XJnder Selective Draft Act § 5, and 
the regulations thereunder, which re¬ 
quired persons subject to registration 
who were absent from the XTnited 
States on registration day to register 
within five days after their return, 
such a person could not avoid the 
duty by again leaving the XTnited 
States before the expiration of the 
five days.—^XT. S. v. Scott, (D.C. 
Wash.) 253 F. 281. 

An opinion by the local legal ad- 
visory board to the effect that defend¬ 
ant was not required to register is 
no defense to a prosecution for fail¬ 
ure to register on June 5, 1917, as 
required by the Selective Service Law 
(Comp.St.[19183 §§ 2044a-2044k), the 
advisory boards not being created un¬ 
til November of that year, when the 
Selective Service Regulations were 
promulgated.—^Brown v. XT. S. (Mont.) 
257 F. 703, 168 C.C.A. 703, certiorari 
denied 40 S.Ct. 119, 251 U.S. 554, 64 
L.Ed. 411. 

84. U, S. V. Wheeler, (D.C.Ariz.) 254 
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citizen subject to the act could be inducted into the 
service notwithstanding he resided abroad after his 
registration and was abroad when ordered into the 
service.S5 The act making provision for late regis¬ 
trations, such registrations were valid and binding 
on the registrants.^® 

Questionnaires. Regulations provided for the 
form and conditions of questionnaires to be execut¬ 
ed by every registrant, and each registrant was bound 
by the rules governing the execution of the ques¬ 
tionnaire and could not plead ignorance of their re¬ 
quirements.®^ Registrants whose questionnaires 
were filled out by volunteer scriveners, and who 
thereafter signed and swore to the questionnaires 


as so prepared, adopted the acts of the scriveners 
as those of their agents and could not avoid the con¬ 
sequences of the answers to questions contained 
therein.®® 

Notice to registrants. Notice must have been 
given the registrant in accordance with the require¬ 
ments of the regulations.®^ Actual personal notice 
was unnecessary®® and where it appeared that the 
notice had been duly executed and mailed to the 
registrant at his post office address given by him to 
the authorities it must have been presumed to have 
been received by him, in the absence of any positive 
showing to the contrary.®^ Such notice did not serve 
to induct the registrant into the service where it was 


P. 611, affirmed 41 S.Ct. 133, 254 U. 

S. 281, 65 KEd. 270. 

85. U. S. v. Bullard, (C.C.A.N.T.) 

290 F. 704. 

Al)seaice aliroad no liar to induction 

(1) A citizen, who had registered 
under the Selective Service Act 
(Comp.St. of 1918, Comp.St.Suppl.An- 
fiot,[1919] § 2044a, et seq), and had 
then left the country with permis¬ 
sion of the authorities, was still sub¬ 
ject to service under the act, and his 
belief, based on ignorance or misun¬ 
derstanding of the law, that he could 
not be called, did not excuse his fail¬ 
ure to comply with the requirements 
of the act.—U. S. v. Bullard, (C.C.A.N. 
Y.) 290 F. 704. 

(2) While the Selective Service Act 
(Comp.St. of 1918, Comp.St.Suppl.An- 
not.[19193 § 2044a et seq), did not re¬ 
quire registrants to remain at home 
until drafted into military service, 
the absence of a registrant from the 
country did not excuse his obligation 
to perform military duties under the 
act, but such absent registrant was 
under obligation to keep in touch and 
be advised by the local board, and 
to perform the acts required of him 
under the act.—^U. S. v. Bullard, su¬ 
pra. 

(3) The fact that the provost mar¬ 
shal general consented to the issuance 
of the passport to one who had regis¬ 
tered under the Selective Service Act 
(Comp.St. of 1918, Comp.St.Suppl.An- 
notC19193 § 2044a et seq) to be ab¬ 
sent from the country for six months, 
and that the passport was subse¬ 
quently extended by the American 
consul for successive six month pe¬ 
riods, did not deprive the local draft 
board of authority to induct the reg¬ 
istrant into the service, so as to sub¬ 
ject him to military law, although it 
might be considered by the court-mar¬ 
tial on his trial for desertion as miti¬ 
gation, or even as justification.—^U. S. 
V. Bullard, supra. 

86. Ex parte Dunn, (D.O.Mass.) 250 

F. 871. 


87. In re Tomarchio, (D.C.Mo.) 269 

P. 400. 

88. In re Tomarchio, supra. 

89. Allen v. Timm. (C.C.A.I11.) 1 F. 

(2d) 155—Ex parte Goldstein, (D.C. 

Mass.) 268 P. 431. 

Notice to registrants permitted to 
leave the country 

(1) The rules and regulations under 
the Selective Service Act (Comp.St. 
of 1918, Comp.StSuppLAnnot.[1919] 
§§ 2044a-2044k), as in force in Au¬ 
gust, 1917, did not contain adequate 
provisions for reasonable notice to 
registrants allowed to leave the coun¬ 
try after registration to appear for 
physical examination and induction, 
and the induction by default of such 
a registrant not appearing was in- 1 
valid.—Rome v. Marsh, (D.C.Mass.) 
272 F. 982. 

(2) Where the president designated 
the governors of the several states 
to have charge of the operation of 
the draft, with authority to delegate 
their powers, and the governor of 

I Massachusetts delegated his authority 
to a director of military enrollment, a 
letter from such director to a repre¬ 
sentative of a registrant, who had left 
the country by permission, stating 
that it would not be necessary for 
him to return until the expiration of 
his leave, superseded a notice from 
the local board previously given to 
appear for examination.—^Rome v. 
Marsh, supra. 

(3) Where, in response to notice to 
one registered under the Selective 
Service Act (Comp.St, of 1918, Comp. 
St.Suppl.Annot.C19193 §§ 2044a-2044k) 
to appear for physical examination, 
his brother explained to the chair¬ 
man of the local board that he had 
left the country by permission of the 
war department, it was the duty of 
the board to Inform him of his rights 
and advise him of the necessity of fill¬ 
ing a formal notice of change of ad¬ 
dress, if such notice were to be in¬ 
sisted upon, as it is the duty of ad¬ 
ministrative boards to protect the 
rights of individual citizens, as well 
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as the rights of the government.— 
Rome V. Marsh, supra. 

90. U. S. V. Bullard, (C.C.A.N.T.) 
290 F. 704. 

91. Ex parte Bergdoll, (D.C.Kan,) 
274 F. 458—^U. S. v. Bergdoll, (D. 
C.Pa.) 272 F. 498, error dismissed 
Bergdoll v. U. S., 279 F. 404, cer¬ 
tiorari denied 42 S.Ct 589, 259 U. 
S. 585, 66 L.Ed. 1076. 

Notice defective as to time 
That the time designated in such 
notice for the delinquent to report 
was not ten full days after the date 
of the notice, where before that time 
the order was in due form suspended 
and a second notice given, extending 
the time, did not prevent the induc¬ 
tion of the registrant into the 
service on his failure to report with¬ 
in the extended time.—Ex parte 
Bergdoll, (D.C.Kan.) 274 P. 458. 
Presumption of delivery 
The word **notify,” in the first Se¬ 
lective Service Regulations § 133, re¬ 
quired the adjutant general to give 
notice to or make known to the par¬ 
ty called into service the day and 
hour on which he was to appear, the 
word both in legal significance and 
by Webster’s definition meaning to 
“give notice” to, or “make known,” 
and the mailing of such notice created 
presumption of delivery, which was 
i conclusive, unless contrary is shown. 
—^Ex parte Caplis, (D.C.Tex.) 275 F. 
980. 

Constructive notice 

(1) Where a registrant's status was 
to be changed from that of civilian 
to soldier by mailing him the order 
of induction into the military service, 
under the provisions of the first Se¬ 
lective Service Regulations S 133, he 
was entitled to actual notice when 
the presumption raised by mailing 
was rebutted, and therefore, if the 
order was not in fact received, 
through mailing, and the presump¬ 
tion of notice be rebutted, induction 
into the military service was not ef¬ 
fected; but the amended Selective 
Service Regulations of Sept. 16, 1918, 
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shown to have been sent to a place which was not 
the registrant’s address, and was never received by 
him.®2 The mere mailing of a notice to report for 
duty, which was not received by the registrant, and 
of which he knew nothing, could not be said to in¬ 
duct him into the military service.® 3 

Cancellation of registration. Registration of a per¬ 
son not subject to the act, and not required to regis¬ 
ter thereby, could be canceled only in the manner pro¬ 
vided by the regulations.®^ 

Secrecy of records. Presidential regulations pro¬ 
hibited the divulging of confidential information giv¬ 
en the draft boards, and this protection was intended 
to be perpetual.®^ 


b. Draft Boards 

Drafts boards may be created for the administration 
of a draft act, to function under the regulations of the 
president. 

The Selective Service Act, providing for the cre¬ 
ation and establishment of boards to determine all 
questions of exemption and all questions of or claims 
for including or discharging individuals or classes of 
individuals from the selective draft, created inde¬ 
pendent tribunals for the administration of the act 
without giving to the civil courts any right to exer¬ 
cise supervisory power over their decisions or to 
correct any errors that they might commit.®® These 
boards were quasi-judicial bodies of limited and in¬ 
ferior jurisdiction, having authority to hear and de¬ 
termine only such matters as were directed by the 
law.®*^ Under the regulations promulgated by the 


providin^r that the mailing of the or¬ 
der of induction constituted construc¬ 
tive notice of its terms, the effect of 
which was to change the status of a 
delinquent registrant civilian to that 
of a soldier, and under it a civilian 
could he inducted into military serv¬ 
ice by either actual or constructive 
notice.—^Ex parte Caplis, (D.C.Tex.) 
276 F. 980. 

(2) Under Article of War, art 2 
(Comp.St. § 2308a), and Supplemental 
Rules and Regulations No. 1 Aug. 1, 
1917 § 3, providing that a person 
drafted shall be in the military serv¬ 
ice from the date specified in the no¬ 
tice mailed to him by the adjutant 
general, requiring him to report for 
service by a date specified, a draftee 
to whom such notice was in fact mail¬ 
ed was subject to military law from 
the date so specified, whether or not 
he received the notice,—^U. S. v. Rice, 
(D.C.Tex.) 281 F. 326. 

92. Allen v. Timm, (C.C.A.I11.) 1 F. 

(2d) 155—Ex parte Goldstein. (D. 

C.Mass.) 268 F. 431. 

93. Farley v. Ratliff, (C.C.A.W.Va.) 

267 F. 682. 

94. Brown V. Spelman, (D.C.N.Y.) 

255 F. 863. 

Claim in writing 

As under Presidential Regulations 
§ 61, promulgated under the Selective 
Service Act (Comp.St.C1918] §§ 2019a, 
2019b, 2044a-2044k), a local board, 
whenever there was a claim made 
that through error or fraud a person 
was registered who was not subject 
to registration, could only require 
such person to submit his claim in 
writing and transmit the same to the 
adjutant general of the state, manda¬ 
mus or certiorari would not lie to 
compel the local board to strike from 
the draft list the name of one who 
claimed to have registered through 
error, it not appearing that he had 
submitted his claim in writing for 
transmission to the adjutant general. 


—^Brown v. Spelman, <D.C.N.T.) 255 
F. 863. 

95. Harris v. Walsh, 51 App.D.C. 167, 

277 F. 569. 

Affidavit protected 

(1) The regulation of the president 
for the operation of the Selective 
Service Act, prohibiting search of the 
records by registrant and others, but 
authorizing the giving of certain in¬ 
formation to the registrants, as in¬ 
terpreted by the notes to such rule, 
was for the protection of those giving 
confidential information to the boards, 
and the right to have an affidavit sub¬ 
mitted to the board kept secret was 
one which could be waived only by 
the informants.—^Harris v. Walsh, 61 
APP.D.C. 167, 277 F. 569. 

(2) The fact that an affidavit con¬ 
taining confidential information to a 
draft board had been transferred to 
the custody of the adjutant general 
did not entitle the registrant to have 
it made public, and the adjutant gen¬ 
eral could not therefore be required 
to produce it in court.—^Harris v. 
Walsh, supra. 

(3) The fact that a registrant for 
the draft knew that his wife had made 
an affidavit giving confidential infor¬ 
mation to the draft board, and knew 
the contents of the affidavit did not 
entitle him to have the affidavit pro¬ 
duced in court—Harris v. Walsh, su¬ 
pra. 

(4) The adjutant general of the 
army could not be compelled by a 
draft registrant to produce, in sup¬ 
port of the registrant’s action for 
divorce, an affidavit made by the reg¬ 
istrant's wife in opposition to his 
claim for exemption, if the wife re¬ 
sisted such production.—^Harris v. 
Walsh, supra. 

Order for a certificate of material¬ 
ity and necessity for inspection of 
the examination of an applicant be¬ 
fore a local draft board would not be 
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granted without the applicant’s con¬ 
sent.—Stein V. Stein, 230 N.Y.S. 757, 
132 Misc. 886. 

Federal consent 

Application for inspection of the 
examination of applicant before a lo¬ 
cal draft board will not be granted 
unless the federal authorities per¬ 
mit it.—Stein v. Stein, 230 N.Y.S. 757, 
132 Misc. 886. 

96. Ex parte Hutflis, (D.C.N.T.) 245 

F. 798. 

97. Ex parte Beck, (D.C.Mont.) 245 

F. 967. 

Boards not courts 

The boards, which the president 
was authorized to create, were not 
courts within the constitutional pro¬ 
vision vesting the creation of courts 
in congress.—^U. S. v. Stephens, (D.C. 
Del.) 245 F. 956, affirmed Stephens v. 
U. S., 38 act. 579, 247 U.S. 504, 62 
L..Ed. 1239. 

ISatters outside Jurisdiction 

(1) Under Selective Service Act § 
5, which declared that any person who 
should willfully fail or refuse to reg¬ 
ister should be guilty of a misde¬ 
meanor, and should upon conviction 
be punished, and should thereupon be 
duly registered, a local board, author¬ 
ized to determine questions of exemp¬ 
tion, had no jurisdiction to investi¬ 
gate on its own motion the question 
of the age of a person who had not 
registered and place him on the 
draft list, although he asserted he 
was not within the age limits pre¬ 
scribed.—^Ex parte Fuston, (D.C. 
Tenn.) 253 F. 90. 

(2) In view of the regulations 
thereunder, Selective -Service Act § 4, 
which declared that local boards 
should have power to determine all 
questions including or discharging in¬ 
dividuals, did not confer on such 
boards the power to determine wheth¬ 
er an individual subject to the act 
failed to register.—^Ex parte Fuston, 
supra. 
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president the boards had the widest possible latitude 
in determining the truth or falsity of statements made 
by registrants, and were not in any way restricted to 
what would be competent legal evidence in a judi¬ 
cial proceeding.^ ^ 

Members of local boards were without authority 
to waive any provisions of the act or of the regula¬ 
tions made thereunder.^^ These boards were bound 
to deal fairly with the individuals appearing before 
them.i 

A decision of the boards after a full hearing and 
in the absence of any showing that claimant was de¬ 
prived of a fair hearing was final and could not be 
interfered with by the courts^ and was reviewable 
only if a fair hearing was denied, or if the board 
acted without, or in excess of, its jurisdiction, or 
abused its discretion, or if the proceedings were man¬ 
ifestly unfair.^ In reviewing a decision of the board 
the court looked to the substance of what was done 

(3) After the board of enrollment 
had once allowed a claim of exemp¬ 
tion it had no power to reconsider its 
decision.—In re Irons, (C.C.N.Y.) 13 
F.Cas.No.7,066. 5 Blatchf. 166. 

BretexLtiou of jurisdiction tintil re^r- 
istrant’s induction into service 

(1) Both the local and district 
draft boards, within their respective 
jurisdictions, retained their power to 
hear and determine matters pertain¬ 
ing to a registrant until the hour 
specified in. the notice of the local 
board when he was required to report 
for service.—Ex parte McDonald, (D. 

C.Wis.) 253 F. 99. 

(2) Where after notice by a local 
board to a registrant to report for 
service, but before the time arrived 
he was given deferred classification 
by the district board on industrial 
grounds, he could not lawfully be ar¬ 
rested and imprisoned by the local 
board for failure to report.—Ex parte 
McDonald, supra. 

©8. Brown v. Spelman, (D.C.N.T.) 

254 P. 215. 

89, U. S. V. Finley, (D.C.N.T.) 245 

P. 871. 

1. Ex parte Romano, (D.C.Mass.) 

251 P. 762. 

Proceedings on an alien’s claim for 
exemption were analogous to proceed¬ 
ings before an immigration board, and 
the applicants had an unquestiona¬ 
ble right to a fair hearing.—^Ex parte 
Hutflis, (D.C.N.T.) 245 F. 798. 

2. U. S. V. Bullard, (C.C.A.N.Y.) 290 

F. 704—IT. S. V. Mitchell, (D.C.N.Y.) 

248 P. 997—U. S. v. Kinkead, (D.C. 

N.J.) 248 P. 141, affirmed 250 P. 

692, 162 C.C.A. 654—^Angelus v. 

Sullivan, (N.Y.) 246 P. 54, 158 C. 

C.A. 280. 

Determination of a local draft 


by the board, rather than to me mere formal mode by 
which it was done; and the board was not held to 
the verbal niceties of special pleading.'* While the 
action of a draft board became final as against the 
registrant, under the regulations, unless appealed 
from within the time specified, it did not become 
final as against the government at any time,^ and an 
error in classification could be corrected by the board 
whenever it was called to its attention.® 

Refusal of the district board to grant a rehearing 
was not an arbitrary action, the same rule applying to 
that refusal as applies to the denial of a petition 
for rehearing by a reviewing court.^ 

c. Offenses 

Violations of certain provisions of a draft act may 
constitute misdemeanors. Prosecution of such offenses 
must be by proper Indictment or information, the bur¬ 
den of proof being on the government, and questions 
of fact being for the jury under proper Instructions. 

tention to become a citizen, his show¬ 
ing being prima facie sufficient, and 
in no way met, but being disbelieved 
merely because other claims for ex¬ 
emption had been supported by false 
affidavits, was arbitrary and unfair, 
amounting to a refusal to investi¬ 
gate.—^Arbitman v. Woodside, (Md.) 
258 P. 441, 169 C.C.A. 457. 

Findings held not reviewable 

(1) Finding by local and district 
draft boards that the relator, by rea¬ 
son of naturalization of his father, 
had become a citizen.— JJ, S. v. Kin¬ 
kead, (D.C.N.J.) 248 P. 141, affirmed 
250 P. 692, 162 C.C.A. 654. 

(2) Findings on questions of ex¬ 
emption on account of membership in 
a religious sect opposed to war.— 
Pranke v. Murray, (Mo.) 248 P. 865, 
160 C.C.A. 623, L.R.A.1918E 1015. 

(3) A decision of the local and dis¬ 
trict boards provided for by the Se¬ 
lective Draft Act, denying a deferred 
classification to relator, who had been 
convicted of felony, but pardoned, 
where there was no showing before 
the boards that the pardon was oth¬ 
er than unconditional, for, the pardon 
having been treated as unconditional, 
there was evidence upon which the 
boards’ conclusion could be supported. 
—^U. S. V. Commanding Officer of 78th 
Division, U. S. A., (D.C.N.J.) 252 F. 
314. 

4. U. S. V. Bergdoll, (D.C.Pa.) 272 P. 
498, error dismissed Bergdoll v. U. 
S., 279 P. 404, certiorari denied 42 
S.Ct. 589, 259 U.S. 686, 66 L.Ed. 
1076. 

Ex parte Short, (D.C.Cal.) 253 F. 
839. 

©- Ex parte Short, supra. 

7- Ex parte Tinkoff, (D.C.Ill.) 254 F. 
222. affirmed 254 F. 225, 165 C.C.A. 
513. 


board, in a case where it had authority 
to act was final, unless appealed to 
the district board or the president.— 
Ex parte Platt. (D.C.N.Y.) 253 F. 413. 

Conrts were bound to respect the 
determination, of local and district 
draft boards on all matters within 
their respective jurisdiction, and had 
no power to revise their decisions, 
where their jurisdiction had been law¬ 
fully exercised; but the courts might 
determine to what effect the boards 
had acted.—^Ex parte McDonald, (D. 
C.Wis.) 253 P. 99, 

Findings of board not binding on 
plaintiff in civU action 
In an action under the Employers’ 
Liability Act for injuries to plaintiff’s 
eye, evidence that plaintiff success¬ 
fully passed the examination of the 
board of draft examiners and was ac¬ 
cepted for service in the war, intro¬ 
duced to show that the injury was 
not serious, was inadmissible, the 
finding of the hoard not being binding 
on plaintiff.—^Laird v. Boston & M. 
R. R., 114 A. 275, 80 N.H. 58, 16 A. 
L.R. 243. 

3. Arbitman v. Woodside, (Md.) 258 
F. 441, 169 C.C.A 457—Brown v. 
Spelman, (D.C.N.Y.) 254 P. 215— 
Ex parte Romano, (D.C.Mass.) 251 
F, 762—Boitano v. District Board, 
Northern Dist No. 3, Sacramento, 
Cal., (D.aCal.) 250 P. 812—U. S. 
V. Kinkead, (C.C.A.N.J.) 250 F. 692, 
affirming (D.C.) 248 P. 141—^Pranke 
V. Murray, (Mo.) 248 P. 865, 160 
C.C.A. 623, L.R.A.1918E 1015—Ex 
parte Blazekovic, (D.C.Mich.) 248 P. 
327—^Angelus v. Sullivan, (N.Y.) 
246 P. 54, 158 C.C.A. 280. 

Decision held arbitrary 

Rejection by the exemption board 
of petitioner’s claim to exemption as 
an alien who had not declared his in- 
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Violations of, or noncompliance with the provi¬ 
sions of a draft act may be, and by the terms of 
the Selective Service Act [40 U.S.St at L. p 77] 
were, made misdemeanors. Failure to register at 
the time and place required by the act was a vio¬ 
lation of the law, and if willful was punishable,^ 
and refusal properly to execute necessary papers as 
required by regulations adopted under the act was 
likewise a violation of the law.^ 

An indictment or information for a violation of a 
draft act was required to allege all necessary mat- 
ters.i® 

The burden of proving a violation of the draft act 


was on the government,^^ by competent evidence^^ 
sufficient to support a conviction.^^ 

Whether one who registered at a place other than 
where he had his permanent home intended to evade 
military duty was a question for the jury^^ under 
proper instruction.^® 

§ 27. ~ Substitutes 

While under some acts substitutes could be employed 
by conscripts, this was forbidden under the Selective 
Service Act. 

While under earlier statutes and regulations the 
employment of substitutes by conscripts was permit- 
ted,i® and the secretary of war was authorized to 


& Pass V. U. S., (Wash.) 256 P. 735, 

168 C.C.A. 81. 

9. Uhl V. United States, (C.C.A.Ala.) 

263 P. 79, certiorari denied 40 S.Ct. 

584, 253 U.S. 491, 64 L.Ed. 1028. 

10. Indictments held sufficient 

(1) An indictment for evasion of 
the Selective Draft Act and for per¬ 
jury in presenting a false affidavit 
setting out facts which, if true would 
constitute the offenses, is good.— 
United States v. Miller, (D.C.Pla.) 
249 P, 985. 

(2) An indictment charging that 

defendant, being of draft age, "‘for 
the purpose of obtaining a more de¬ 
ferred classification,” when before the 
local board, willfully, feloniously, and 
corruptly made certain false state¬ 
ments, to the effect that his father 
was dependent on him for support, 
charged an offense under Selective 
Draft Act § 6 (Comp.St.C1918] § 

2044f), making guilty of a misde¬ 
meanor “any person who shall make 
. . . any false statement . . . 

as to the fitness or liability of him¬ 
self . . . for service.”—^Kreibich 
V. U. S., (C.C.A.MO.) 261 P. 168. 
Allegation of luatters held unneces¬ 
sary 

(1) An indictment charging failure 
to register was not required to nega¬ 
tive accused*s bad health, although 
inability, through sickness, to regis¬ 
ter, might disprove willful refusal to 
register.—Sugar v. U. S., (Mich.) 252 
P. 74, 164 C.C.A. 186, certiorari denied 
(first case) 39 S.Ct. 19, 248 U.S. 578, 
63 L.Ed. 429. 

(2) The indictment for refusal to 
register was not required to allege 
the age of accused.—Sugar v. U. S., 
supra. 

(3) An information charging that 
defendant willfully failed and refused 
to present himself for registration 
on June 5, 1917, was not fatally de¬ 
fective for want of an allegation that 
defendant was a citizen of the Unit¬ 
ed States.—Brown v. U. S., (Mont.) 
257 P. 703, 168 C.C.A. 703, certiorari 
denied 40 S.Ct. 119, 251 U.S. 554, 64 
L.Ed. 411. 


(4) An indictment alleging a fail¬ 
ure to register was not faulty because 
failing to set out in full the presi¬ 
dent’s proclamation as to registration, 
where the statement with reference 
to the proclamation was sufficient to 
furnish the defendant notice and in¬ 
formation required for every purpose. 
—U. S. V. Olson, (D.C.Wash.) 253 P. 
233. 

AUegatious held surplusage 

In an information for failure to 
register for military service an alle¬ 
gation that accused had absented him¬ 
self from the jurisdiction of the dis¬ 
trict court was mere surplusage, since 
an information was not required to 
charge that accused did nothing to 
suspend the running of the three-year 
limitation and could be disregarded; 
a fleeing from justice being no part 
of the offense.—^Perebee v. U. S., (C. 
C.AVa.) 295 F. 850. 

11. Clemmings v. U. S., (C.C.A 

Minn.) 10 F.(2d) 751. 

Failure to register at proper place 

Where the government charged a 
violation of the draft act, in that de¬ 
fendant failed to register in a cer¬ 
tain county, it had the burden of 
proving that such county was the 
actual place of legal residence of de¬ 
fendant.—Clemmings v. U. S., (C.C. 
AMinn.) 10 F.(2d) 751. 

12. Evidence held, admissible 

(1) In a prosecution under the Se¬ 
lective Service Act (Comp.St.[1918] 
§§ 2044a-2044k) for failure to regis¬ 
ter on June 5, 1917, vouchers given 
to defendant in February, 1917, which 
on their face indicated that he was 
at that time acting as deputy sheriff 
for Lincoln county, Mont., were ad¬ 
missible in evidence, defendant’s con¬ 
tention being that he was then a res¬ 
ident of Canada.—^Brown v. U. S., 
(Mont.) 257 F. 703, 168 C.C.A. 703, 
certiorari denied 40 S.Ct. 119, 251 U.S. 
554, 64 L.Bd. 411. 

(2) In prosecution for failing to 
register under the Selective Draft 
Act of May 18, 1917, where the bap¬ 
tismal record of defendant made by a 
Roman Catholic priest, was introduc¬ 
ed in evidence, it was competent for 
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the priest to testify as to the tenets 
of his faith concerning the baptism 
of infants.—^Phelan v. U. S., (Cal.) 249 
P. 43, 161 C.C.A. 103. 

13. Evidence held sufficient: 

(1) To establish the corpus delicti, 
showing that defendant was within 
draft age and failed to register in 
the precinct where he permanently 
resided.—Breitmayer v. U. S., (Mich.) 
249 F. 929, 162 C.C.A. 127. 

(2) To show that defendant was not 
a member of the national guard in 
the service of the United States at 
the date of registration.—Breitmay¬ 
er V. U. S., supra. 

(3) To warrant a finding that ac¬ 
cused had left his usual place of 
abode and had concealed himself for 
the purpose of evading arrest.—^Fere- 
bee V. U. S., (C.C.A.Va.) 295 P. 850. 

(4) To show that defendant was 
not entitled to the direction of a ver¬ 
dict in his favor, on the ground that 
he was not bound co register under 
Selective Service Regulations, § 56 
pt 3, declaring that citizens and per¬ 
sons who had declared their inten¬ 
tion to become citizens, residing 
abroad, were not required to register. 
—Brown v. U. S., (Mont.) 257 P. 703, 
168 C.C.A. 703, certiorari denied 40 
S.Ct. 119, 251 U.S. 554, 64 L.Ed. 411. 

Evidence held insufficient to sus¬ 
tain conviction of defendants for will¬ 
fully failing to present themselx’es 
for registration in a named county at 
the time fixed by the president’s proc¬ 
lamation as provided by the Selective 
Draft Act.—^Edwards v. U. S., (C.C.A 
Okl.) 7 P.(2d) 357. 

14. Pass V. U. S., (Wash.) 256 P. 

731, 168 C.C.A. 77. 

15. Instructions held proper 

An instruction fairly presenting the 
main issue of whether defendant, 
domiciled with his parents in Seattle, 
Wash., intended to evade military 
service when he registered with a 
local board in Idaho while on his way 
to New York to study.—^Pass v. U. 
S., (Wash.) 256 P. 731, 168 C.C.A 77. 

16. Ex p. McCants, 39 Ala. 107—5 C. 

J. p 303 note 33. 
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prescribe regulations relating to such substitutes,^'^ 
under the Selective Service Act the employment of 
substitutes was expressly forbidden [40 U.S.Sfc at L. 
p76]. 

§ 28. — Money in Lieu of Service 

Money may be paid in lieu of service only when al¬ 
lowed by statute. 

The Selective Service Act expressly forbade 
the payment of money or any other valuable thing 
to escape service [40 U.S.St. at L. p 76]. Where 
the payment of money was permitted by statute, a 
drafted man could, of course, pay a sum of money 
in lieu of rendering military service.^^ 

§ 29. -Custody of Persons Drafted 

Drafted men are held under federal authority. 

Drafted men are held under federal authority,!^ 
and, from the time they regularly report for duty, 
are in the custody of the provost marshal.^o 

One who is serving a term of imprisonment after 
conviction for a civil offense will be permitted to 
remain in the custody of the state authorities al¬ 
though before his conviction and sentence he was 
ordered by the local draft board to report for trans¬ 
portation to a mobilization camp.^i 

I 30. -Powers, Duties, and Privileges 

a. Civil employment 

b. Civilian medical attention 

c. Civil actions 

d. Arrest on civil process 

e. Damages for foreclosure 

a. Civil Employment 

Enlisted men must not engage in civil occupations 
to the detriment of civilians. 


Enlisted men are forbidden to engage in any pur¬ 
suit, business, or performance in civil life, for emolu¬ 
ment, hire, or otherwise when this will interfere with 
employment of civilians (10 U.S.C.A. § 609). One 
who employs an enlisted man, paying him for his 
services, cannot recover back the amount so paid 
because enlisted men are prohibited from engaging 
in civil occupations which interfere with their mili¬ 
tary duties, where the employer knows the pro¬ 
visions of the law and the evidence does not show 

interference.22 

b. Civilian Medical Attention 

Under a statute so providing, an enlisted man may 
secure civilian medical attention. 

Under a statute providing for civilian medical care 
and treatment for officers or enlisted men in proper 
cases, and army regulations allowing an enlisted 
man to arrange for such service when on duty where 
there is no officer, an enlisted man who is taken sick 
while at home under authorization to return home 
for nights when not on active duty is on duty 
within the meaning of the regulations, and, as no 
officer was present, he could arrange for civilian 
medical attention.23 

c. Civil Actions 

(1) In general 

(2) Extension of time to sue 

(1) In General 

Special privileges and immunities may be conferred 
on enlisted men with regard to civil actions. An enlist¬ 
ed man may maintain a civil action In a proper case. 

Both the United States and the states have con¬ 
current power to confer on persons in the military 
service of the United States certain privileges and 
immunities with respect to the process of civil 


17. Gates v. Thatcher, 11 Minn. 204. 

Effect on future service 

A person who thus furnished a sub¬ 
stitute was not thereby exempted 
from future service if call was there¬ 
after made upon him.—^Burroughs v. 
Peyton, 16 Gratt.<57 Va.) 470—5 C. 
J. p 303 note 35. 

liability for sum agrreed to be paid 

(1) If the substitute violated his 
contract, as by deserting, he could 
not recover on the contract, notwith¬ 
standing his principal was relieved 
from service by the substitution.— 
Gougler v. Price, 49 Pa. 86—Strickler 
V. Landis, 47 Pa. 518. 

(2) Nor could a substitute rejected 
for physical unfitness recover the sum 
agreed upon from his principal.— 
Rutledge V. Squires, 23 Iowa 53. 

(8) However, a conscript was lia¬ 
ble for the sum he agreed to pay his 


substitute who had actually served, 
notwithstanding that by reason of 
the full quota having been secured 
the conscript would not have been 
required to serve.—^Harter v. Bom- 
berger, 47 Pa, 492. 

Secret contract for the procuring of 
substitutes and the selling of them 
to drafted men, entered into by a 
drafting officer, was contrary to pub¬ 
lic policy and void, and no action 
could be maintained thereon.—Skeels 
V. Phillips, 54 Ill. 309. 

18. Ex p. Stringer, 38 Ala. 457—5 C. 
J. p 304 note 40. 

19. Mich.—^Matter of Spangler, 11 
Mich. 298. 

Pa.—^Kneedler v. Lane, 45 Pa. 238, 
affirming 5 Phila. 485. 

20i In re Irons, (C.C.N.Y.) 13 F.Cas, 
No.7,066. 5 Blatchf. 166, 
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21. Ex parte Calloway, (B.C.Ala.> 
246 P. 263. 

22. Mackay Telegraph-Cable Co. 
Proctor, (Tex.Civ.App.) 212 S.W. 
547. 

23. Rabinowitz v. U. S., (aC.AN.J.> 
60 P.(2d) 458. 

Soldier on duty 

A soldier, who, having been on ac¬ 
tive duty for twenty-four hours, was 
informed not to report the following 
morning, but to do so on the day 
thereafter, and who was taken ill at 
his home, to which he was authorized 
to return when not on duty, within 
twenty-four hours of the time he was- 
on active duty, was not “absent bn 
leave, pass or furlough,” within the 
meaning of such terms as used in the 
army; hence the government was lia¬ 
ble for medical expenses.—Rabino¬ 
witz V. U. S.. (C.C.A.N.J.) 60 F.(2d> 
458. 
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courts.24 A soldier may maintain an action for dam¬ 
ages for personal injuries.25 

A soldier, injured while on active duty through 
the negligence of employees of the director gener¬ 
al of railroads, who is receiving compensation for 
such injuries through the bureau of war risk insur¬ 
ance cannot maintain an action against the director 

generaL26 

Where it is not contemplated that all things done 
under a contract are to be done by plaintiff individ¬ 
ually, it is no defense to an action by him to enjoin 
defendants from breaking their contract making him 
exclusive sales agent that he had joined the army.27 

(2) Extension of Time to Sue 

The Sailors’ and Soldiers’ Civil Relief Act, and some 
state laws, suspended the running of the statute of limi¬ 
tations against persons in the military service. 

The provisions of the Sailors’ and Soldiers’ Civil 


Relief Act of 1918 [40 U.S.St. at L. p 440], suspend¬ 
ing the running of the statute of limitations against 
persons in the military service is constitutional and 
binding on state courts,and has been held to ap¬ 
ply to the filing of a mechanic’s lien,29 to an action 
on an insurance policy,2 9 to an action for personal 
injuries,2i and to an action for libel ;22 and extends 
the time for bringing suit on a note against one in 
the service.29 

d. Arrest on Civil Process 

Where so provided by statute, enlisted men are ex¬ 
empt from arrest on civil process. 

Both by act of congress (section 1237 of the Re¬ 
vised Statutes) and by statute in many of the states, 
private soldiers and noncommissioned officers while 
engaged in the performance of their military du- 
ties24 are exempt from arrest on civil process.25 
The same is true of enlisted personnel of the marine 
corps, under section 1610 of the Revised Statutes. 


24. Konkel v. State. 170 N.W. 715, 
168 Wis. 335, 

TTnder some state statutes persons 
mustered in and engaged in active 
service under orders, of the state or 
of the United States, are exempt from 
civil process.—^Daron v. Prudential 
Ins. Co. of America, 26 Pa.Dist. 691. 
2Sw Bober v. Southern Ry. Co., 149 
S.B, 257, 151 S.C, 459. 

Jteal party iu interest 

A soldier sustaining injuries when 
the truck in which he was riding ran 
into a train blocking a crossing was 
ilie real party in interest, entitled to 
•sue, as against the contention that 
the cause of action belonged to the 
^government, as the government mere¬ 
ly reserves the right to require the 
-cause of action to be assigned to it— 
Bober v. Southern Ry. Co., 149 S.E. 
•257, 151 S.C. 459. 

Circular ITo. 4 of the director geu- 
>eral of railroads, which provided that 
injured oflaicers and enlisted men of 
the army, injured or killed in railroad 
accidents, would be remitted to their 
■claim for compensation through the 
war risk bureau, and would not re- 
-ceive any payment through the rail¬ 
road administration, applied only to 
•soldiers actually traveling on trains 
•under orders of the government, or 
while engaged in actual military 
•duty, and did not apply to a soldier 
killed in a collision between a train 
and the automobile in which he was 
traveling as a member of the public. 
—Walker v. Atlantic Coast Line R. 
•Co., 102 S.E. 513, 113 S.C. 448. 

.20. U.S.—Sandoval v. Davis, (C.C.A. 
Ohio) 288 F. 66, affirming (D.C.) 278 
P. 968. 

La.—Seidel v. Director General of 
Railroads, 89 So. 308, 149 La. 414. 
Mo.—Skinner v. Davis, 280 S.W. 87. 
312 Mo. 581, certiorari granted Mel¬ 


lon V. Skinner, 46 S.Ct 632, 271 U.S. 
666, 70 L.Ed. 1135, certiorari dis¬ 
missed 47 S.Ct 333, 273 U.S. 776, 71 
L.Ed. 887. 

Bffect of refund of oompensation 
Acceptance of compensation under 
the War Risk Insurance Act subse¬ 
quently refunded did not preclude re¬ 
covery against the director general 
under the Federal Control Act.—Skin¬ 
ner V. Davis, 280 S.W. 37, 312 Mo. 581, 
certiorari granted Mellon v. Skinner, 
46 S.Ct 632, 271 U.S. 656. 70 L.Ed. 
1135, certiorari dismissed 47 S.Ct 333, 
273 U.S. 776, 71 L.Ed. 887. 

Prior to the War Risk Insurance 
Act, and the Pederal Control Act a 
soldier who was injured through the 
negligence of the servants of a rail¬ 
road while being transported in the 
line of his duty and on active service 
might maintain an action against the 
railroad.—Sandoval v. Davis, (D.C. 
Ohio) 278 P« 968, affirmed (C.C.A.) 
288 P. 56. 

27- Warren v. Ray County Coal Co., 
207 S.W, 883, 200 Mo.App. 442. 

20. U.S.—Clark v. Mechanics’ Amer¬ 
ican Nat Bank, (C.C.A.Ark.) 282 F. 
589. 

N.D,—Kosel V. First Nat Bank, 214 
N.W. 249, 56 N.D. 445. 

Tex.—^Bell v. Baker, (Com.App.) 260 
S.W. 158, reversing (Civ.App.) 249 
S.W. 246—^Easterling v. Murphey, 
(Civ.App.) 11 S.W.(2d) 329—Kuehn 

V. Neugebauer, (Civ.App.) 216 S. 

W. 259, dismissed for want of Ju¬ 
risdiction. 

World War soldier was entitled to 
deduct the period of his military serv¬ 
ice in computing the period of limita¬ 
tions.—Kosel V. First Nat Bank, 214 
N.W. 249, 65 N.D. 445. 

Heirs of deceased were entitled to 
deduct the period of deceased’s serv¬ 
ice in the navy in computing the 
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twenty-five-year limitation period 
against action for trespass to try ti¬ 
tle.—^Easterling v. Murphey, (Tex. 
Civ.App.) 11 S.W.(2d) 329. 

Ou pleadings showing cause of ac¬ 
tion for the sale of personal proper¬ 
ty, begun Sept 18, 1925, accrued June 
10, 1919, plaintiff being in military 
service from March 27, 1918, to Nov. 
26, 1919, dismissal on the theory that 
the pleadings showed that the action 
was barred was error.—Kosel v. First 
Nat Bank, 214 N.W. 249, 55 N.D. 445. 
29'. Clark V. Mechanics’ American 
Nat Bank, (C.C.A.Ark.) 282 P. 589. 

30. Kan.—Green v. Bankers’ Life 
Ins. Co. of Nebraska, 209 P. 670, 
112 Kan. 50. 

N.H.—Steinfield v. Massachusetts 
Bonding & Insurance Co., 112 A. 
800, 80 N.H. 39. 

31. Bell V. Baker, (Tex.Com.App.) 
260 S.W. 168, reversing (Civ.App.) 
249 S.W. 246. 

Action against railroad 
The time for bringing an action 
against a railroad for personal in¬ 
juries was tolled by the Sailors’ and 
Soldiers’ Civil Relief Act and by the 
provision of the Transportation Act 
for federal control of railroads dur¬ 
ing the World War.—^Bell v. Baker, 
(Tex.Com.App.) 260 S.W. 158, revers¬ 
ing (Civ.App.) 249 S.W. 246. 

32. Lewis V. Anthony Republican 
Pub. Co., 208 P. 254, 111 Kan. 653, 
denying rehearing 206 P. 873, 111 
Kan. 257. 

33. Erickson v. Macy, 231 N.T. 
86, 131 N.E. 744, 16 A.L.R. 1322, 
reversing 185 N.T.S. 926, 194 App. 
Div. 950. 

34. Ex parte McRoberts, 16 Iowa 
600—5 C.J. p 366 note 93. 

35. Moses v. Mellett, 34 S.C.L. 210— 
5 C.J. p 366 note 94. 
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e. Damages for Foreclosure 

Where so provided by statutei double damages may 
be recovered by an ex-service man for foreclosure of a 
mortgage against him within a certain time after his 
honorable discharge. 

Under a provision of a state statute prohibiting 
foreclosure of mortgages against ex-service men 
within one year after their honorable discharge and 
providing for recovery of double damages by any 
one whose security is taken contrary to the act, an 
allegation that, immediately upon securing a decree 
of foreclosure, the mortgagee procured the sheriff 
to take possession of the property before sale is suffi¬ 
cient under the statute^® even though there is no al¬ 
legation of fraud, oppression, or malice but an 
allegation that plaintiff, an ex-service man, was com¬ 
pelled to and did employ an attorney, stating the rea¬ 
sonable value of his services, without alleging pay¬ 
ment, or liability to pay, by plaintiff, is insufficient.^^ 
The only damages recoverable under this act are 
those which resulted proximately from defendant’s 
wrong.3 9 Court costs paid in the foreclosure suit 
are not recoverable where the suit was commenced 
before the act, and was therefore not wrongful.'^® 

§31. — Pay and Allowances 

a. In general 

b. Pay while training for commission 

c. Longevity pay 


d. Retired pay 

e. Extra pay 

f. Forfeiture of pay 

g. Detention by civil authorities 

h. Back pay 

i. Allowances 

j. Capture 

k. Allotment of pay for support of de¬ 

pendents 

a. In General 

Congress has the right, which It has exercised by 
various enactments, to prescribe the compensation to 
which enlisted men shall be entitled. 

Congress has a right to prescribe and determ "ie 
what pay and emoluments a soldier shall receive, 
and to whom, in the case of his death, the unpaid 
bounty and arrears of pay shall be paid.4i Various 
rates of pay for unlisted men, depending on their 
grade, their rating, and their length of service in the 
army or marine corps, are fixed by statute (37 U.S. 
C.A. § 13 ),p^y of unlisted men in the navy 
and the coast guard is provided for by other provi¬ 
sions [45 U.S.St. at. L. p 1187; 37 U.S.C.A. §§ 14- 
16] .43 Where regulations provide that an enlisted 
man, rated as acting warrant officer, should be re¬ 
garded as retaining his status as an enlisted person 
until permanently appointed a warrant officer, he is 
not entitled to a warrant officer’s pay prior to his. 


38. Austby v. Yellowstone Valley 

Mortg. Co., 207 P. 631, 63 Mont. 444. 
3i7. Austby v. Yellowstone Valley 

Mortg. Co., supra. 

38. Austby v. Yellowstone Valley 

Mortg. Co., supra. 

39. Austby v. Yellowstone Valley 

Mortg. Co., supra. 

40. Austby V, Yellowstone Valley 

Mortg. Co., supra. 

41. Reed V. Reed, 53 Me. 527. 

42. Under Bev.St, § 1812 the pay and 
allowances of the enlisted man in the 
marine corps is the same as in the 
regular army; but this statute has 
no application where a difterent pro¬ 
vision is expressly made by a later 
statute.—Bristow v. U. S., 47 CtCl. 
46. 

Retained pay 

(1) Under a former statute (Rev. 
St. § 1281) an increase of pay of one 
dollar a month for the third year of 
enlistment, one dollar more for the 
fourth year, and one dollar more for 
the fifth year, making in all an in¬ 
crease of three dollars a month for 
the last year of the first enlistment, 
was allowed; but this increase was 
retained until the soldier was dis¬ 
charged, and was forfeited unless he 
served honestly and faithfully to the 
date of discharge, so that to recover 


! this pay it was necessary to show 
a discharge from the service, and 
honest and faithful service to the 
date thereof.—^U. S. v. Kingsley, 11 S. 
Ct. 286, 138 U.S. 87, 34 L.Ed. 896, re¬ 
versing 24 CtCl. 219. 

(2) One discharged without court- 
martial as unfit for service and of 
bad character is not entitled to the 
retained pay allowed to a soldier up¬ 
on his discharge, but which shall be 
forfeited unless he serves honestly 
and faithfully to the date of his dis¬ 
charge.—U. S. V. Kinsgley, supra. 

(3) Provisions for retained pay 
have been abolished by statute.—29 
U.S.St at L. p 60 c 69. 

Field, clerks 

An act changing the designation of 
clerk, quartermaster corps, to field 
clerk creating no new office, and re¬ 
quiring no executive action to deter¬ 
mine the status of its beneficiaries, 
intended that the clerks named should 
receive the allowances from the date 
of the approval of the act.—Charle- 
bois V. U. S., 54 CtCl. 183. 

Suits under Tucker Act 

A machinist’s mate first class was 
not an “officer of United States” with¬ 
in a statute respecting compensation 
claim so as to prevent his suing at 
law for compensation under the Tuck¬ 
er Act, 28 U.S.C.A. § 41(20); 34 U.S. j 
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C.A. §§ 146, 174, 176; 5 U.S.C.A. §§ 
429, 430, preventing suits for pay by 
officers.—^Morrison v. U. S., (D.C.N. 
Y.) 40 F.(2d) 286. 

43. Fay in coast guard under earlier 
provision 

(1) Under Act May 22. 1917 § 15. 
(Comp.St. of 1918, Comp.StSupplAn- 
not.[1919] § 2856a), providing that 
during the war warrant officers, petty 
officers, and enlisted men of the coast 
guard should receive the same rates 
of pay as might be prescribed fo’* 
corresponding grades or ratings and 
length of service in the navy, it was. 
Intended to give guard officers and 
enlisted men the pay received by 
those in the navy, whose duties and 
qualifications were identical, and the 
correspondence of duties was a ques-- 
tion of fact, on which the table of 
grades and ratings prepared by the • 
secretary of the navy was not conclu¬ 
sive.—^U. S. V. Allen, 43 S.Ct. 369, 261 

U. S. 317, 67 L.Ed. 675. affirming Allen. 

V. U. S., 56 CtCl. 265. 

(2) There being no rank in the navy 
corresponding to it, there is no as¬ 
similation, under this act, of the pay 
of a No. 1 surfman, United States 
coast guard, and that of a petty na¬ 
val officer.—Cranmer v. U. S., 61 Ct. 
Cl. 405, certiorari denied 46 S.Ct. 481,. 
271 U.S. 665. 70 L.Ed. 1140. 
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permanent appointment as such.'*^ Where an enlist- 
•ed man is discharged by a proper officer before the 
«nd of his enlistment period, the fact that some ad¬ 
ministrative regulation is not complied with does 
not invalidate the discharge so as to entitle him to 
pay for the balance of the enlistment period, 
where illegally discharged he is entitled to pay un¬ 
til his subsequent honorable discharge.^^ 

Retainer pay in the fleet naval reserve is compen¬ 
sation paid to the enlisted men therein not render¬ 
ing active service, and is not an allowance or gratu- 
ity.47 

Marine and navy hands. Statutory provisions fix 
the pay and allowances of musicians in the marine 
hand (34 U.S.CA. § 701)^8 and the navy band (34 
U.S.CA. § 576).49 

b. Pay While Training for Commission 

An enlisted man undergoing training for a com¬ 
mission Is entitled to the pay in such case provid¬ 
ed. 


The act of June IS, 1917 [40 U.S.St. at L. p 188] 
provided that enlisted men while training for officers 
of the reserve corps should be paid one hundred dol¬ 
lars per month. This being a deficiency appropria¬ 
tion, it did not authorize such pay beyond the end 
of the fiscal year®9 and such pay cannot be recovered 
under other statutes which do not specifically au¬ 
thorize it.5i An enlisted man, otherwise entitled to 
the pay of a candidate in training for a commission 
under the act of June 15, 1917, is not to be deprived 
of it because sent overseas for further training, ^2 
and the statute fixing the amount will prevail over 
presidential regulations in conflict with it.58 This 
act does not apply to an enlisted marine.54 

c. Longevity Pay 

Longevity pay is provided for enlisted men. 

Under the Joint Services Pay Act of June 10, 1922 
[42 U.S.St. at L. p 629; 37 U.S.CA. § 13] a periodi¬ 
cal increase of pay is provided for length of serv- 
ice.55 Service in the army or marine corps can- 


44. Beirlein v. U. S., 60 Ct.Cl. 491. 

45. Palmer v. U. S., 72 Ct.Cl. 401. 

46. Morrison v. U. S., (D.C.N.Y.) 40 
F.(2d) 286. 

47. Sawyer v. U. S„ (C.C.A.N.Y.) 10 
F.(2d) 416. 

Time of transfer to reserve 

Where, under the provisions of the 
act of Aug. 29, 1916 [39 U.S.St. at L.. 
pp 556, 589], an enlisted man in the 
navy was transferred to the naval re¬ 
serve force by an order issued Sept. 
17, 1920, stating, “you are this day 
transferred under date of 4 September 
1920 to the U. S. Naval Reserve 
Force,’* and he had continued in ac¬ 
tual service in the navy up to the 
time of the issuance of the order, his 
transfer, within the intent and mean¬ 
ing of said act, must be considered as 
having been made at that time. Sept. 
17, 1920, and his retainer pay under 
the act determined accordingly.— 
Steiner v. U. S., 79 Ct.Cl. 447. 

48. Under prior statutes 

(1) The pay of musicians in the ma¬ 
rine band is fixed by statute.—Act 
March 3, 1899 [30 U.S.St. at L. p 1009 
c 413 § 24]. 

(2) The Naval Appropriation Act 
of May 3, 1880, appropriating nine 
thousand dollars “for thirty musi¬ 
cians,” did not increase or change the 
pay of musicians of the third class 
in the marine band, which was then 
fixed by U.S.Rev.St. § 1280 at seven¬ 
teen dollars per month.—Campagna v. 
U. S., 26 Ct.Cl. 316. 

(3) The provisions of the act of 
May 13, 1908, which prohibit navy 
hands or members thereof from re¬ 
ceiving remuneration for furnishing 
music outside the limits of military 
posts, when the furnishing of such 
music places them in competition 


with local musicians, do not apply to 
the marine band.—27 Op.Atty.-Gen. 
90. 

(4) Extra pay being provided for 
by Rev.St. § 1613 when the band per¬ 
forms on the capital grounds or the 
president's grounds under proper or¬ 
ders, a private in the marine corps 
who performed duty with the marine 
band under such circumstances is en¬ 
titled to the increase of pay provid¬ 
ed for, although he was at no time 
rated as a musician.—^U. S. v. Bond, 
8 S.Ct. 511, 124 U.S. 301, 31 L.Ed. 473, 
affirming 21 Ct.Cl. 457. 

(5) Provisions for retained pay 
have been abolished by the act of 
March 16, 1896 [29 U.S.St. at L. p 
60 c 59], but formerly members of 
the marine band were entitled to the 
“retained pay” allowed to the mem¬ 
bers of the West Point band.—^Pa- 
tyschke v. U. S., 31 Ct.Cl. 384. 

49. Computation of amount 

Plaintiff, an enlisted man in the 
navy with nineteen years’ service to 
his credit, having been on April 8, 
1925, appointed leader of the navy 
band under Act March 4, 1925 § 17 
(34 U.S.C.A. § 596), providing that 
the leader of the band should receive 
the pay and allowances of a lieuten¬ 
ant in the navy, and that all service 
as an enlisted man should be counted 
in computing longevity increases in 
pay of such leader, received as pay 
for such services, to July 1, 1933, the 
pay and allowances of a lieutenant of 
the navy in the third pay period, but 
claimed fourth-period pay. It was 
held that the act of March 4, 1925, as 
far as involved in this suit, is a pay 
statute, and has nothing to do with 
plaintiff’s rank; and that this act and 
the Pay Act of June 10, 1922 (37 U.S. 
C.A. § 1 et seq), must be read togeth¬ 
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er, and, when so read, entitle plaintiff 
only to the pay and allowances of a 
lieutenant of the navy in the third 
pay period.—^Benter v. U. S., 79 Ct.Cl. 
726. 

50. Brown v. U. S., 66 Ct.Cl. 407. 

After expiration of act 

The act of July 24, 1917 (Comp.St. 
of 1918, Comp.St.Suppl.Annot.l919, §§ 
1867f-1867o), authorizing an increase 
in the signal corps and making ap¬ 
propriation therefor, and the act of 
July 9, 1918, making the appropria¬ 
tions by the former act available un¬ 
til June 30, 1919, did not extend the 
right of an enlisted man of the avia¬ 
tion section, while in training for a 
reserve officer’s commission, to a con¬ 
tinuation of the one hundred dollars 
per month allowed by him by the De¬ 
ficiency Appropriation Act of June 
15, 1917, which expired June 30, 1918, 
since after the latter date there were 
no longer any civilians in training, 
and therefore no reason for continu¬ 
ing the pay which was granted to 
the enlisted men to put them on an 
equal footing with civilians, and there 
was no provision in the other acts for 
continuing such pay.—U. S. v. Rider, 
43 S.Ct. 382, 261 U.S. 363, 67 L.Ed. 
698, reversing Rider v. U. S., 57 Ct.Cl. 
323. 

51, Brown v. U. S., 66 Ct.Cl. 407. 

58, Owen V. U. S., 64 Ct.Cl. 496. 

53. Hume V. U. S., 61 Ct.Cl. 532— 
Buckenmeyer v. U. S., 60 Ct.Cl. 836, 
certiorari denied U. S. v. Bucken¬ 
meyer, 46 S.Ct. 350, 270 U.S. 649, 
70 L.Ed. 780. 

54. Craig v. U. S., 61 Ct.Cl. 687. 

55. Under prior statutes 

(1) An increase in pay was provid¬ 
ed for enUsted men who, having been 
honorably discharged, reenlisted 
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not be counted for longevily pay by an enlisted man 
in the navy.®® 

d. Ketired Pay 

Pay and aSlowances of retired enlisted men are reg¬ 
ulated entirely by statute. 

By the act of March 2, 1907 [34 U.S.St. at L. p 
1217 c 2515] an enlisted man who has served thirty 
years may be retired on seventy-five per cent of the 
pay and allowances of the rank upon which he was 
retired.57 Formerly this entitled him to three fourths 
of his service ration, but not to commutation for 
things which he enjoyed only in common with oth¬ 
ers, such as medicine, fuel, and quarters but by 
statute [34 U.S.St. at L. p 1217 c 2515 § 1], retired 
enlisted men are paid a stated sum as commutation 
for rations, clothing, quarters, fuel, and light. The 
right of an enlisted man, honorably discharged, to 
the pay of a retired warrant officer is not affected 
by the fact that during his commissioned service 
charges were placed against him but were never sup¬ 
ported or proved and he was never brought to trial.59 
A sergeant promoted to first sergeant a short time 
before his retirement, after his application for re¬ 
tirement but before its approval, is entitled to the 
retired pay of a first sergeant notwithstanding the 
captain appointing him failed to follow instructions 
in a circular of administrative routine.^® 

An enlisted man, retired after thirty years^ serv¬ 
ice, who thereafter served as a commissioned officer 
of the emergency army during the World War until 
his honorable discharge, and who was granted retire¬ 
ment with pay under the Emergency Officers' Re¬ 
tirement Act of May 24, 1928 (38 U.S.CA. §§ 581, 


582), for permanent disability of more than thirty 
per cent incurred in his commissioned service, is not 
entitled to both services and retirements,®i retire¬ 
ment pay and compensation for disability being, like 
pensions, gratuities or bounties by the government 
in recognition of services rendered; and the policy 
of the government and the whole legislative history 
shows a clear intention that a recipient shall not en¬ 
joy double pensions or compensations.®^ A pro¬ 
vision granting to retired enlisted men who served 
honorably as commissioned officers in the army be¬ 
tween April, 1917, and November, 1918, the pay of re¬ 
tired warrant officers does not entitle a retired enlist¬ 
ed man to such pay where he was dismissed by court- 
martial while commissioned, but was permitted to re¬ 
enlist and was retired with character excellent.®® 
The enlisted man receives the pay of a retired war¬ 
rant officer under this act only on his discharge. ®4 

The retired pay of an enlisted man is not official 
salary within the meaning of a statute providing for 
deduction from compensation paid for services in the 
government and operation of the Panama Canal and 
Canal Zone of official salary for naval or military 
services.®® 

An enlisted man in the Philippine scouts is an en¬ 
listed man in the army within the terms of the stat¬ 
ute providing for retirement and retired pay,®® 

e. Extra Pay 

(1) Distinguished service 

(2) Extra duty 

(3) On muster out and discharge 

(4) Aviation pay 

(5) War service 


within a month thereafter.—Coe v. 
U, S., 44 CtCl. 419—5 C.J. p 339 note 

60. 

(2) To entitle a soldier to the ad¬ 
ditional pay thus provided for, he 
must have been honorably discharged 
from the service, and must have re- 
enlisted within the prescribed period 
thereafter.—^Murphy v. U. S., 38 Ct. 
Cl. 511, 39 CtCl. 178—Webb v, U. S„ 
23 CtCl. 58. 

(3) Length of service was not of 
itself sufficient—Murphy v. U. S., su- 
pra. 

(4) Enlisted men on the retired 
list were not entitled to the addition¬ 
al pay for increased length of serv¬ 
ice after retirement.—Murphy v. U. 
S., supra. 

(5) Musicians in the marine band 
are not entitled to increased pay for 
length of service under this statute 
as the act of March 3. 1899 [30 U.S.St. 
at L. c 413 § 24] superseded as to 
them its provisions.—5 C,J. p 339 note 
64. 


Se. Fraser v. U. S., 72 Ct.Cl. 317. 

57. A special relief act granting to 
an enlisted man the retired pay of 
chief pharmacist for heroism was not 
restricted by application of laws gov¬ 
erning retired pay and retired officers 
generally, but entitled him to be re¬ 
tired on the maximum pay of five 
thousand dollars instead of retired 
pay of chief pharmacist.—Shacklette 
V. U. S., 71 CtCl. 376. 

58. Murphy v. U. S., 38 CtCl. 511— 
Lander v. U, S., 30 CtCl. 311—Mc¬ 
Kenna V. U. S., 23 CtCl. 308. 

59. Moore v. U. S., 76 CtCl. 753. 

60. Ceasor La Forge v. U. S., 77 Ct. 
Cl. 179. 

61. Pate V. U. S., 78 CtCl. 395. 

62. Pate V. U. S., supra. 

68. Monahan v. U. S., 76 CtCl. 616. 
64. McKenzie v. U. S., 63 CtCl. 472. 

Under the provisions of the Econo¬ 
my Act against suits in any court 
unless such suit involves the con¬ 
stitution of the United States, courts 
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of the District of Columbia are with¬ 
out jurisdiction to determine the 
right of a retired enlisted man to 
payment as a retired warrant offi¬ 
cer without economy reduction.—^Mc- 
Carl V. Hoeppel, 62 App.D.C. 393, 68 
F.(2d) 440. 

6Sw Calhoun v. U. S., 66 CtCl. 545. 
60. Miguel V. McCarl, 54 S.Ct 465, 
291 U.S. 442, 78 L.Bd. 901, modify¬ 
ing McCarl v. Miguel, 62 App.D.C. 
259, 66 P.(2d) 564, certiorari grant¬ 
ed Miguel V. McCarl, 54 S.Ct 102, 
290 U.S. 618, 78 L.Bd. 540. 

In determining right to retired pay» 
an order of retirement directed by 
the secretary of war for a Philippine 
scout is not a conclusive finding that 
the scout was a retired soldier of the 
army of the United States.—^INlcCarl 
V. Miguel, 62 App.D.C. 259, 66 F.(2d) 
564, certiorari granted Miguel v. Mc¬ 
Carl, 54 S.Ct 102, 290 U.S. 618, 78 L. 
Ed. 540, and modified on other grounds 
54 S.Ct 466, 291 U.S. 442, 78 L.Ed. 
901. 
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(1) Distinguished Service 

Under some statutes extra pay is authorized for dis¬ 
tinguished service. 

Under section 1285 of the Revised Statutes, held 
to be retroactive in effect, an enlisted man’s certifi¬ 
cate of merit for distinguished service entitled him, 
from the date of such service, to additional pay of 
two dollars a month,®and soldiers reenlisted for 
clerical service and messenger duty were still in the 
service, and were entitled to the additional pay for 
certificates of merit®® At the present time, how¬ 
ever, certificates of merit are no longer granted, but 
the distinguished service medal is awarded in lieu 
thereof, and it is provided that the additional pay 
authorized for holders of the certificate of merit 


shall not be paid to them beyond the date of the 
award of the medal to them (10 U.S.C.A. § 695). 

(2) Extra Duty 

Although previously allowed, extra pay fop extra du¬ 
ty Is no longer authorized. Extra pay for specialists 
may be had only by those coming within the terms of 
the statute. 

Extra-duty pay is no longer allowed, having been 
expressly prohibited by the act of June 4, 1920 [41 
U.S.St. at L. p 761].®^ This act repealed all previous 
enactments relative to extra pay*^® and the saving 
clause therein related only to base pay.'^^ The pro¬ 
vision in this act for extra pay for specialists ap¬ 
plies exclusively to the classes of privates designated 
therein"^® and a specialist receiving pay under this 


67. McNamara v. U. S., 28 Ct.Cl. 416. 

68. Bell V. U. S., 28 Ct.Cl. 462. 

■66. TTnder prior statutes 

(1) In certain cases enlisted men 
were, by statute or regulation, enti¬ 
tled to additional pay when detailed 
for constant labor or when on extra 
-duty.—23 U.S.St. at L. p 359 c 339— 
31 U.S.St. at Li. p 903 § 803—Army 
Regulations (1913) §§ 169-173. 329— 
■5 C.J. p 339 note 72. 

(2) *‘The provision in the later acts, 
being the same in each, provides— 
‘That two hundred and fifty thousand 
dollars of the appropriation for in- 
•cidental expenses, or so much of the 
same as shall be necessary, shall be 
set aside for the payment of enlisted 
men on extra duty, at constant labor 
of not less than ten days; and such 
extra-duty pay hereafter shall be at 
the rate of fifty cents per day for 
mechanics, artisans, school-teachers, 
and clerks at Army, division, and de¬ 
partment headquarters, and thirty- 
five cents per day for other clerks, 
teamsters, laborers, and other enlist¬ 
ed men on extra duty.* Whether said 
acts be treated as amendments to 
section 1287 or as independent legis¬ 
lation is immaterial for the purposes 
of this case, as, for the reasons stat¬ 
ed both by the Assistant Comptroller 
of the Treasury (15 Com.Dec., 374) 
and by the Judge Advocate General of 
the Army of December 2, 1908—^where 
the distinction between special duty 
and extra duty is discussed.*’—^Brady 
V. U. S., 47 CtCl. 286, 288. 

(3) To authorize disbursement of 
money to enlisted men for extra duty, 
it should appear that the service per¬ 
formed by them was not less in dura¬ 
tion than ten days.—^U. S. v. Wade, 
(C.C.MO.) 75 F. 261. 

(4) Where a soldier is detailed for 
special duty which relates only to the 
interior administration of his com¬ 
pany or troop and which is for the 
benefit of the members of the troop, 
he is not entitled to recover extra pay 
under U.S.Rev.St. § 1287. as amended 
by the act of July 5, 1884 £23 U.S.St. 


at L. p 110], and the act of March 3, 
1885 [23 U.S.St. at D. p 359], as the 
“extra-duty pay’* authorized by the 
statutes is for extra duty rendered by 
“mechanics, artisans, school-teachers, 
and clerks at Army, division, and de¬ 
partment headquarters,** etc.—^Brady 
V. U. S.. 47 CtCL 286. 

(5) A private in the hospital corps 
of the army, whose duties are defined 
by Act March 1, 1887 § 6, is not en¬ 
titled to extra pay for performance 
of duties in the telegraph and tele¬ 
phone oflEice in the general hospital 
at the Presidio of San Francisco, un¬ 
der verbal orders of the surgeon com¬ 
manding such not being “extra duty.” 
—U. S. V. Ross, 36 S.Ct. 198, 239 U.S. 
530, 60 L.Ed. 422, reversing Boss v. 
U. S.. 49 Ct.CL 55. 

(6) Where a statute provides for 
extra pay for the United States mil¬ 
itary prison guard, the privates as 
well as noncommissioned officers per¬ 
forming such duty are entitled there¬ 
under to extra pay.—Schwanz v. U. S., 
50 CtCl. 276. 

(7) Recruiting duty conferred no 
right to extra duty pay.—^Phillips v. 
U. S., 47 CtCl. 288. 

(8) The duty of a schoolmaster was 
not “extra** within the meaning of U. 
S.Bev.St § 1287, where he was freed 
from his military duties.—Fugitt v. 
U. S., 28 CtCl. 253. 

(9) The statute providing for de¬ 
tails in writing was not intended to 
preclude a recovery of extra-duty pay 
to which a man might be entitled, 
where it appeared that he had been 
detailed to extra duty and that such 
duty had been actually performed. 
—Scheid v. U. S., 52 CtCl. 247. 

(10) The mere designation of the 
duty as special duty cannot, of itself, 
determine the character of the duty 
and deprive the man of his right to 
compensation therefor if, in fact, the 
duty was extra duty.—Scheid v. U. S., 
supra 

(11) The appropriation in Act 
March 3, 1885 c 339 (Comp.St[1916] 
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§ 2159), for “enlisted men on extra 
duty,*’ was limited in its provisions 
to the quartermaster corps, but the 
other language in the same section 
amendatory of Rev.St. § 1287 (Comp. 
St.[1916] § 2158), had no relation to 
the quartermaster corps and was per¬ 
manent legislation.—Scheid v. U. S.s 
supra 

(12) Where plaintiff and other en¬ 
listed men were “detailed on extra 
duty,’’ constructing buildings, roads, 
and a sewer, and no written order de¬ 
tailing him as an individual could be 
found, and on completion of the work 
all such enlisted men were relieved 
from “special duty** by written order 
of the regimental commander, the du¬ 
ty performed was “extra duty," and 
there is a presumption that the de¬ 
tail was for the men as a body, and 
by direction of the commanding offi¬ 
cer, and made by competent authori¬ 
ty, and plaintiff is entitled to recover 
extra duty pay for the period involv¬ 
ed.—Holdridge v. U. S., 57 Ct.Cl. 253. 

TO. Ripple V. U. S., 60 CtCl. 876— 

Thayer V. U. S., 60 CtCl. 870. 

71. Thayer v. U. S., 60 CtCl. 870, 

overruling Manning v. U. S., 58 Ct 

Cl. 195. 

TTnder an earlier decision 

(1) The proviso to the act of June 
4, 1920 (Comp.St.Suppl.Annot.[1923] § 
I891aa), repealing laws providing for 
extra-duty pay, which declared that 
“nothing in this section shall operate 
to reduce the pay which any enlisted 
man is now receiving,’’ applied to ex¬ 
tra-duty pay only.—^Manning v. U. S., 
58 CtCl. 195. 

(2) The appropriation in the act of 
June 5, 1920 for “extra pay to soldiers 
employed on extra duty,’* was intend¬ 
ed for the payment of extra duty pay 
to the enlisted men, excepted by the 
proviso from the repealing clause.— 
Manning v. U. S., supra. 

72. Thayer v. U. S., 60 CtCl. 870. 
Provisions against pay reduction 

Statutes ijroviding against reduc¬ 
tion of navy’ pay of artificers applied 
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provision is not entitled to extra pay under any other 
act. 73 

Where a statute provides for extra pay for one 
in the navy serving beyond the term of his enlistment 
because such service is regarded as essential to the 
public interest, an enlisted man in the coast guard 
whose term has been extended, while his ship was in 
foreign waters, because of war is entitled to the ex¬ 
tra pay.74 

(3) On Muster Out and Discharge 

Under some statutes extra pay was allowed on 
muster out and discharge. 

While at the present time no provision is made for 
extra pay on discharge from the service, by the act 
of January 12, 1899, which was prospective in its 
operation, applying to those subsequently enlisting, 75 
enlisted men belonging to volunteer organizations 
who served honestly and faithfully were entitled to 
extra pay on muster out and discharge, this act con¬ 
templated the muster out of the regiment to which 
the soldier belonged, and one personally discharged 
before such muster out was not entitled to the ex¬ 
tra pay provided for.73 A similar act passed in 
March of the same year granted extra pay under the 
same circumstances to enlisted men comprising the 
temporary force of the navy during the war with 
Spain, 77 and like provision was made for enlisted 
men in the regular army [30 U.S.St at L. p 1074]. 

When claim accrued, A claim for pay and al¬ 
lowances due when a soldier is mustered out of the 
service accrued then, and at that time the statute 
of limitations began to run.78 

(4) Aviation Pay 

Increased pay is provided for enlisted men detailed 
to duty Involving actual flying. 

As in the case of officers (§ 20), enlisted men de¬ 
tailed to duty involving actual flying are entitled 
to the statutory increase in pay provided for such 

only to those who already held ap¬ 
pointments for which they claimed 
pay under a prior act.—^Le^g v. XJ. S., 

71 CtCl. 68. 

73. Ripple v. U. S., 60 CtCl. 876. 

74. Healey v. U. S., 58 CtCl. 466. 

75. Clark v. U. S., 37 CtCl. 60, appeal 
dismissed 24 S.Ct 843, 191 U.S. 562, 

48 L.Ed. 303. 

76. Clark v. U. S., supra. 

77. Cleary v. U. S., 35 CtCl. 207. 

7a Wilson V. U. S., 25 Ct.Cl. 339— 

Bowman v. U. S., 10 CtCl. 408— 

5 C.J. p 339 note 80. 

79. Boone v, U. S., 74 CtCl. 557— 

Carleton v. U. S., 64 CtCl. 564— 

Marshall v. U. S., 59 CtCl. 900. 


service.73 To entitle an enlisted man to increased 
flying pay it is not necessary that the bureau of navi¬ 
gation approve his assignment, so that he is entitled 
to such increase from the date of his assignment to 
flying duty rather than from the date of approval of 
the assignment^® One who is receiving the pay 
provided for enlisted men in training for commis¬ 
sions while training in the aviation section is not en¬ 
titled to the increased pay provided for flying duty.si 

(5) War Service 

Statutes giving Increased pay for war service do 
not apply to retired men. 

An increase in pay given to enlisted men for serv¬ 
ice in war time did not apply to men on the retired 

list.S2 

f. Forfeiture of Pay 

Pay may be forfeited by conviction by court-martial, 
or by desertion. 

An enlisted man whose conviction by a court-mar¬ 
tial has been set aside is entitled to the pay of which 
he was deprived while he was not on duty.^^ 

Desertion, Forfeiture of pay and allowances by 
reason of desertion follows from the conditions of 
the contract of enlistment which is for faithful serv- 
ice.S^ For the purpose of determining the right to 
receive pay and allowances for past services the 
fact of desertion need not be established by the find¬ 
ings of a court-martial, it being sufficient to justify 
a withholding of the moneys that the fact appears 
upon the muster rolls of a soldier's company.85 For¬ 
feiture of pay and allowances for future services, 
as a condition of restoration to duty, can be imposed 
only by a court-martial.^6 

Effect of restoration. An unconditional restora¬ 
tion, or one with conditions subsequently complied 
with, may leave the soldier who has deserted in as 
favorable condition for subsequent pay and bounty 
as though no offense had been committed by him 1^7 

80. Boone v. U. S., 74 Ct.Cl. 557. 

81. U. S. V. Rider, 43 S.Ct. 382, 2’61 

U. S. 363, 67 L.Ed. 698, reversing 
Rider v. U. S., 57 CtCl. 323. 

82. Murphy v. U. S., 39 CtCl. 178. 
83L Lecorchick v. U. S., 60 CtCl. 78. 

84. U. S. V. Landers, (CtCl.) 92 U.S. 
77, 23 L.Ed. 603—5 C.J. p 340 note 1. 

85. U. S. V. Landers, supra—^Dodge 

V. U. S., 33 CtCl. 28—5 C.J. p 340 
note 2. 

86. U. S. V. Landers, (CtCl.) 92 U. 
S. 77, 23 L.Ed. 603—Dodge v. U. S., 

33 CtCl. 28. 

87. U. S. V. Landers, (CtCl.) 92 U. 
S. 77, 23 L.Ed. 603—Cole v. U. S.* 

34 CtCl. 446—5 C.J. P 341 note 4. 


Pay dependent on detail 

Under the act of March 3, 1915 
(Comp.St § 2823), giving enlisted 
men in the navy and marine corps, 
while detailed for duty involving ac¬ 
tual flying in aircraft a fifty per cent 
increase of pay, the right to increased 
pay does not depend on the making of 
actual flights, so that a machinist’s 
mate of the navy, who was detailed 
for duty involving actual flying for a 
period of sixteen months, was enti¬ 
tled to additional compensation dur¬ 
ing the entire period, though he made 
only three actual flights during that 
period,—U. S. v. Luskey, 43 S.Ct. 493, 
262 U.S. 62, 67 L.Ed. 864, affirming 
Luskey v. U. S., 56 CtCL 411. 
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but it is otherwise when conditions inconsistent with 
such pay or bounty are attached to the restoration, 
or are imposed as a punishment for a previous mili¬ 
tary offense.ss 

g. Detention by Civil Authorities 

Pay of an enlisted man may be checked while he 
is detained by civil authorities, and credited to him on 
his release without trial, or after acquittal. 

Where regulations provide that pay of a man held 
by civil authorities shall be checked, and in the event 
of release without trial, or after trial and acquittal 
shall be credited to him, one who enlists without 
knowledge that he is suspected of a crime, is sur¬ 
rendered to the civil authorities, and the charges 
against him are dismissed, is entitled to pay for the 
period of detention.89 

h. Back Fay 

Claims for back pay must be made In manner and 
form as required by statute. 

Where a statute requires that all claims for ar¬ 
rears in pay of volunteers of the Civil War must 
have been filed on or before a certain date, the fact 
that appropriations are made for payment of such 
claims in appropriation acts for subsequent fiscal 
years does not raise the bar of limitations imposed 
by the earlier statute.^® 

i Allowances 

(1) In general 

(2) Enlistment allowance 

(3) Rations and commutation thereof 

(4) Commutation of quarters 

(5) Travel allowance 

(1) In General 

“Allowances’^ includes everything a soldier can re¬ 
cover from the government in consideration of his en¬ 
listment, except pay. 

Under the term ‘'allowances” is included every¬ 
thing which can be recovered from the government 
by the soldier in consideration of his enlistment ex¬ 
cept the stipulated monthly compensation designated 
as pay.9i 
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(2) Enlistment Allowance 

An enlistment allowance is provided for prompt re¬ 
enlistment after discharge. 

An enlistment allowance is provided for any hon¬ 
orably discharged enlisted man of the army, navy, 
marine corps, and coast guard who reenlists within 
the time specified by the statute after his discharge 
(37 U.S.C.A. §§ 13, 14).92 Where the circumstances 
are such that the reMistment must be regarded as an 
original enlistment the allowance cannot be recov- 
ered.S3 

(3) Rations and Commutation Thereof 

The right to an allowance for quarters and sub¬ 
sistence is regulated by statutory provision. 

The act of June 10, 1922 (37 U.S.CA. § 19) pro¬ 
vides for the payment of an allowance for quarters 
and subsistence to any enlisted man not furnished 
quarters or rations in kind.®^ One who took the 
cost price of his rations instead of subsistence in 
kind was not entitled to the commutation price there- 
for.®5 A soldier, electing not to eat at the mess of 
the unit to which he is attached, and receiving the 
monetary value of his ration plus ten per cent as 
permitted, has been in effect furnished rations in 
kind, and is not entitled to the subsistence allowance 
provided when rations in kind are not furnished.^® 

Allowance while on furlough. An enlisted man, 
furnished a daily allowance for rations and quarters 
is, while on furlough, entitled only to the daily mone¬ 
tary ration allovrance fixed by statute.^ 7 

(4) Commutation of Quarters 

Commutation of quarters is authorized where pub¬ 
lic quarters are not assigned. 

Where no public quarters are available enlisted 
men may be paid an allowance therefor under the 
act of June 10, 1922 (37 U.S.CA. § 19), but this 
right does not exist independent of statute.^s 

(5) Travel Allowance 

Provision has been made for payment of a travel 
allowance from the place of discharge to the place of 


88. U. S. V. Landers, (CtCl.) 92 U.S.. 
77, 23 L.Ed. 603. 

89. White v. U. S., 72 CtCl. 459. 
Courts cannot investigrate 

Under his contract of enlistment, a 
soldier, for nonperformance of duty, 
is subject to military discipline, and 
where he has been detained by the 
civil authorities, resort cannot be had 
to the courts to Investigate whether 
by his services he has earned what 
the statutes allow him.—White v. U. 
S., 72 CtCl. 459. 

90. McElyea v. U. S., 56 CtCl. 285. 

91. U. S. V. Landers, (CtCl.) 92 U. 


S. 77, 23 L.Ed. 603—13 Op.Atty.- 
Oen. 188^—5 C.J. p 332 note 48. 

92. Beenlistment aUowances tempo, 
rarily suspended during fiscal year of 
1934 by Act March 3, 1933 c 212 tit II 
§ 18 [47 U.S.St at L. p 1519]. 

98. SanofC V. U. S., 68 CtCl. 445. 

94. Under prior statutes 
In the navy, under section 1579 of 
the Revised Statutes, no person not 
attached to, or doing duty on, a sea¬ 
going vessel, except those attached to 
receiving ships or to ships laid up in 
ordinary at a navy yai*d, is entitled 
to a ration.—Herbert v. U. S., 21 Ct. 


Cl. 53—Button V. U. S., 20 CtCl. 423 
—5 C.J. p 340 note 93. 

95. Jaegle v. U. S., 28 CtCl. 133. 

96. Briggs V. U. S., 75 CtCl. 627. 

97. Lind v. U. S., 68 CtCl. 467. 
Inconsistent regnlations void 

Army regulations purporting to 
give an enlisted man during furlough 
the same allowance as when on duty 
was unauthorized, and an executive 
order made pursuant thereto was in¬ 
valid.—Lind V. U. S., 68 Ct.Cl. 467. 

98. Smith v. U. S., 47 CtCl. 313—5 
. C.J. p 340 note 97. 
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enlistment to enlisted men discharged from the service 
except by way of punishment. 

Various statutory provisions authorize pa 3 mient 
of a travel allowance to enlisted men of the army, 
navy, and marine corps on discharge from the serv¬ 
ice except by way of punishment for an offense (34 
U.S.CA. § 895)The provision of the army regu¬ 
lations that an enlisted man who enlisted at an over¬ 
sea port or station is entitled to transportation in 
kind and subsistence on an army transport from the 
transport port nearest his place of discharge to the 
port nearest the place of enlistment is not inconsistent 
with the statute providing a mileage allowance on 
discharge.^ 

Discharge at own request An enlisted man dis¬ 
charged at his own request by way of favor is not 
entitled to the allowance.^ 

One commissioned as an officer and discharged as 
an enlisted man by reason thereof cannot claim trans¬ 
portation as an enlisted man from place of discharge 
to place of enlistment^ 

j. Capture 

Capture does not affect the soldier’s right to pay and 
allowances. 


The status of a soldier is not changed by his cap¬ 
ture, so far as his relations to the government are 
concerned; he is entitled to all the rights of a soldier 
after capture the same as if he were in actual serv¬ 
ice, under the conditions which existed at the time 
he was taken.^ 

k. Allotment of Pay for Support of Dependents 

Allotments of pay may be made for support of de¬ 
pendents. 

Allotments of pay for support of dependents is 
authorized by statute (10 U.S.CA. § 894), but an 
allotment paid in good faith for support of a soldier’s 
wife cannot be deducted from his pay after dis¬ 
covery that the woman had another husband living.^ 

§ 32. -Retirement and Discharge 

An enlisted man’s connection with the service may 
be severed by his retirement, by his discharge, or by 
his death. 

The connection of an enlisted man with the mili¬ 
tary or naval service can be regularly terminated 
only by his death, discharge, or retirement.® 

Under the present statutes (10 U.S.CA. § 947; 
34 U.S.CA. § 431), after thirty years’ service, if he 


99. Discliarg’e at Coblenz 

An enlisted man, honorably dis¬ 
charged at Coblenz, electing to re¬ 
ceive mileage from the place of dis¬ 
charge to his bona fide residence, is 
entitled to receive the same under 
the act of Febr. 28, 1919.—Corkery 
V. U. S., 65 CtCl. 524. 

Under prior statutes 

(1) Under Rev. St. § 1290 when a 
soldier was discharged from the serv¬ 
ice, except by way of punishment for 
an offense, he was entitled to travel 
pay and commutation of subsistence 
from the place of his discharge to the 
place of his enlistment. 

(2) These allowances were pre¬ 
sumptively for expenses actually in¬ 
curred, as is evident from the provi¬ 
sion that they might be furnished in 
kind and were designed to reimburse 
the soldier for all necessary outlays 
of returning to the place of his en¬ 
listment which was treated as pre¬ 
sumptively his home. This presump¬ 
tion, however, was not absolutely 
conclusive, and if it was shown that 
the soldier could not possibly intend 
to incur the expense for which the 
allowance was made, or for some oth¬ 
er reason he was not within the spirit 
of the act, he was not entitled to the 
allowance.—^U. S. v. Thornton, 16 S. 
Ct, 415, 160 U.S. 654, 40 L.Ed. 670, re¬ 
versing 27 CtCl. 342. 

(3) The provision of this section re¬ 
lating to a discharge "by way of pun¬ 
ishment” contemplated a discharge 
by the judgment of a court-martial 
or other military authority for a spe¬ 


cific offense, and not a discharge for 
unfitness for service and general bad 
character; and a member of the ma¬ 
rine corps discharged by order of 
the secretary of the navy for this rea¬ 
son might claim transportation under 
this section.—^U. S. v. Kingsley, 11 S. 
Ct. 286, 138 U.S. 87, 34 L.Ed. 896, re¬ 
versing 24 CtCl. 219. 

(4) Where a soldier's first dis¬ 
charge was followed by his regnlist- 
ment within a few days, so that his 
service was practically continuous, 
and his second discharge occurred at 
the place of his original enlistment, 
he was not entitled to commutation 
for travel and subsistence to the 
place of his second enlistment,—^U. S. 
v. Thornton, supra. 

(5) Under this act the burden of 
proof was on claimant to show that 
his discharge was not for his own 
benefit.—^Brogden v. U. S., 43 CtCL 
566. 

(6) This provision of the revised 
statutes was repealed by the act of 
May 26, 1900, providing for an allow¬ 
ance of four cents a mile from the 
place of discharge to the place of en¬ 
listment The acceptance of free 
transportation on a government 
transport did not forfeit the right 
to mileage where such right other¬ 
wise existed, although the cost of 
subsistence thereon must be deduct¬ 
ed.—^Reichherzer v. U. S., 43 CtCl. 
359. 

(7) Under the statute of Aug. 24, 
1912 £37 U.S.St at L. p 676 C 391 § 
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1], enlisted men upon discharge were 
entitled only to transportation and 
subsistence in kind or at their option 
to commutation at the rate of two 
cents a mile. 

(8) Enlisted men of the navy were 
not formerly entitled to either trav¬ 
eling expenses or mileage on their 
discharge, the law authorizing trans¬ 
portation to be furnished only in kind, 
and then only to those who desired to 
return to the United States.—^U.S. 
Rev.St. § 1422—Hunt v. U. S., 38 Ct. 
Cl. 135. 

(9) This was merely a personal 
right which might be waived.—^Hunt 
V. U. S., supra. 

1. Johnson v. U. S., 77 CtCl. 61. 

2. U. S. V. Barnett 23 S.Ct 639, 183 
U.S. 474, 47 L.Ed. 908, reversingr 37 
CtCl. 49—Brogden v. U. S., 43 Ct 
Cl. 566. 

Delay in acting* upon application. 

The fact that after a soldier ap¬ 
plied for his discharge he was car¬ 
ried with his company from Ft On¬ 
tario, N. T., to Seattle, Wash., before 
his application was acted on by the 
war department did not take his case 
out of the rule; neither did it entitle 
him to travel pay back to Ft. Ontario 
where he was when he applied.—^Ho¬ 
gan v. U. S., 43 CtCl. 158. 

3. Reichman v. U. S., 24 CtCl. 485. 

4. Phelps V. U. S., 4 CtCl. 209. 

5- Smith V. U. S., 60 CtCL 333. 

0. See White v. Sellars, 34 Ga. 200 
—5 C.J. p 341 note 10. 
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so elects an enlisted man may be retired by the pres¬ 
ident.*^ After retirement an enlisted man is no long¬ 
er a part of the army.8 

Right to discharge after term of eMstment. A 
private soldier is by law enlisted for a definite term, 
and when he has served faithfully he is entitled at the 
end of each term of enlistment to a discharge as of 
right,^ except when it is provided that enlistment 
ordinarily terminating during an emergency shall 
continue in force during the emergency, in which 
case expiration of the term does not automatically 
entitle the soldier to a discharge or a furlough to 
the reserves.io 

Right to discharge during term of enlistment. 
The contract of a soldier, made by his enlistment 
and oath to serve for a definite term, “unless soon¬ 
er discharged by proper authority,” is one terminable 
by the government at will acting through an officer 
having proper authority,ii and the one hundred 
eighth article of war confers such authority upon, 
or recognizes it as existing in, the president of the 
United States.^^ This power is a discretionary pow¬ 
er exercised by the president through the secretary 
of war, and he may exercise his discretion upon con¬ 
ditions imposed by himself.13 

Status when discharge refused. Where a soldier 
who has served out his term is refused his dis¬ 
charge he is nevertheless, while remaining in the 
barracks, subject to the rules of the establishment^^ 

Place of discharge. Enlisted men are entitled to 
be discharged or mustered out at the place where 
they were enrolled or enlisted and where one is 
not actually mustered out at the place of enrollment 
the same result is reached, constructively, by travel 
pay, mileage, transportation in kind, or actual ex- 
penses.1® 

Evidence of discharge. A certificate of discharge 
issued to a soldier by authority of law is legal evi¬ 
dence of the soldier's discharge from the service,!*^ 

7. Murphy v. u‘ S., 38 Ct.Cl. 511— 

McKenna v. U. S., 23 Ct.Cl. 308. 

8. Murphy v. U. S., 38 CtCl. 511. 

8. Murphy v. U. S., supra. 

10. Ex parte Roach, (D.C.Ala.) 244 

F. 625. 

TSo act or acts done hy the company 
commander, nor acts of the com¬ 
mander and enlisted man, without ap¬ 
proval of the war department, can op¬ 
erate to discharge him or furlough 
him to reserve.—^Ex parte Roach, (D. 

C.Ala.) 244 F. 625. 

11. Reid V. U. S., (D.C.N.T.) 161 P. 

469, error dismissed 29 S.Ct. 171, 211 

U.S. 529, 53 X..Ed. 313—5 C.J. P 341 

note 12. 

12. Reid V. U. S., supra. 
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and his discharge will, in the absence of evidence 
to the contrary, be held to have been honorable.^^ 

Effect of discharge. A certificate of honorable 
discharge at the expiration of a soldier's term of 
service constitutes a formal final judgment on his 
entire military record, and operates as a removal 
of any charge against him,i9 and this is true of sol¬ 
diers in the volunteer service as well as those in the 
regular army.^^^ It absolutely terminates any con¬ 
tractual relations with the government, and new re¬ 
lations assumed on reenlistment are separate and dis¬ 
tinct. 21 

§ 33. Paymasters, Pursers, Disbursing Offi¬ 
cers and Agents 

a. In general 

b. Liabilities and credits 

c. Bonds 

d. Pay and allowances 

a. In General 

statutory provisions control the powers, duties, ff- 
abilitles, and priviieges of paymasters, pursers, dis¬ 
bursing officers, and their agents. 

The powers, duties, privileges, and liabilities of 
paymasters, pursers, disbursing officers, and their 
agents have been made the subject of express stat¬ 
utory provisions which will be considered more fully 
hereinafter, and in addition to the provisions dealing 
particularly with such officers, provisions applicable 
to the service generally have been held applicable to 
such officers .22 

b. Liabilities and Credits 

Disbursing officers are liable as debtors for funds 
placed in their hands, but may be relieved from liability 
by the court of claims for iosses occurring without neg¬ 
ligence on their part. 

A disbursing officer to whom money is advanced is 
liable therefor as a debtor, and not merely as a 
bailee but, by statute (28 U.S.C.A. § 250 subs 

P.(2d) 412, certiorari granted Smith 
V. U. S., 54 S.Ct. 528, 291 U.S. 656, 
78 L.Ed. 1049, and affirming 54 S.Ct 
721, 292 U.S. 337, 78 L.Ed. 1295. 

22. Proyision allowing constructive 
service credit to officers appointed to 
the navy from civil life applies to 
paymasters’ clerks.—Cronin v. U. S., 
62 CtCl. 20—Ouilmette v. U. S., 58 
CtCl. 193. 

Statute excluding period of mili¬ 
tary service from computation of 
time within which suits may be 
brought is applicable to a discharged 
sailor appointed a paymaster’s clerk. 
—Cronin v. U. S., 62 CtCl. 20. 

23. U. S. V. Carr, (C.C.Ga.) 25 P.Cas. 
No.14,732, 1 Woods 480—U. S. v. 


131. Reid v. U. S., supra—Grimley v. 
U. S., 32 CtCL 285—5 C.J. p 341 
note 15. 

14. U. S. V. Travers, (C.C.Mass.) 28 
P.Cas.No.16,537, 2 Wheel,Cr.(N.T.) 
490. 

1&. Daggett V. U. S., 39 CtCL 209. 

16. Daggett V. U. S., supra. 

17. Adams County v. Mertz, 27 Ind. 
103—^Fitchburg v. Lunenburg, 102 
Mass. 358—5 C.J. p 341 note 19. 

18. Brockton v. Uxbridge, 138 Mass. 
292—5 C.J. p 341 note 20. 

19. Zearing v. Johnson, (CaLApp.) 
52 P.(2d) 1019—5 C.J. p 341 note 21. 

2j0. Lander v. U. S., 9 CtCl. 242. 

21. U. S. V. Smith, (aC.A.Or.) 67 
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3)2^ retrospective in its operation,25 the court of 
claims is authorized to afford relief to such officers, 
where, without fault or neglect on their part, their 
funds or vouchers are lost by capture,2 5 or other- 
wise.27 The words ''or otherwise” have been con¬ 
strued to apply to losses occurring in any other 
way,28 while the officer was in the line of duty,25 
and free from fault or negligence,^® such as loss by 
breaking a safe in the day time,21 loss from a train 
while in motion,22 failure of bank,22 loss by fire,24 
and loss by robbery or theft.25 The officer is a 
competent witness to prove the amount of money 
lost;25 but his testimony alone is insufficient to show 
that the loss was without his fault or neglect, espe¬ 
cially where it appears that there were disinterested 
persons cognizant of all the circumstances.27 The 
relief afforded by this statute is not forfeited by ac¬ 
counting for the full amount lost.28 While the stat¬ 
ute permits a finance officer to intrust funds to other 
officers as his agents, the agent has no authority to 
delegate the disbursement of funds intrusted to him, 
and if he does so he is pecuniarily liable for such 
funds lost by fraudulent disbursement,2 9 

The statute of limitations as to a disbursing of¬ 
ficer begins to run not from the date of the loss, 
but from the time when he is held responsible by 
superiors.4® 

Right to credits, A disbursing officer is entitled 
to credit for payments made by order of his su- 
periors,4i for payments to officers prior to receiving 
notice that their pay has been stopped,42 and for 
payments for office rent and clerk hire necessary to 
the prosecution of his duties.43 Even excessive pay¬ 
ments may be legal if made in good faith and the 
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officer may be entitled to credit for such payments.44 

Condition precedent to allowance of credit. Be¬ 
fore such an officer can be heard to claim credit 
against the government when sued for an account¬ 
ing, he must show that he presented claims there¬ 
for to the accounting officers, and that they were 
disallowed.45 

Revocation of credit. After a credit has been giv¬ 
en to a disbursing officer, and his accounts settled, 
the account cannot be opened and the credit revoked, 
unless originally induced by fraud or mistake.46 

c. Bonds 

Bonds are required of all disbursing officers. 

Under sections 1191, 1192, and 1383 of the Re¬ 
vised Statutes, every disbursing officer, before enter¬ 
ing upon the performance of his duties, is required 
to give a good and sufficient bond to the United 
States, in such sum as the secretary of war may di¬ 
rect, faithfully to account for all public moneys and 
property which he may receive. The giving of the 
bond is a mere ministerial act for the security of the 
government, and not a condition precedent to an 
officer’s authority to act as paymaster.47 A bond not 
taken in the prescribed form is void only pro tanto.48 
If, however, such a bond is obtained by extortion or 
oppression, it is utterly void.49 

Liability of sureties. The sureties on a disbursing 
officer’s bond are responsible for his faithful per¬ 
formance of any service he may lawfully be requir¬ 
ed to perform, 50 and they are not relieved from lia¬ 
bility by the failure of the government to recall a 
delinquent officer,or to adjust his accounts when 
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Freeman, (C.C.Mass.) 25 P.Cas.No. 
15,163, 1 Woodb. & M. 45—5 C.J. p 
305 note 56. 

24. This statute is auziliaiy to tbe 
gfeueral system of the treasury, which 
enables the accounting: officers to se¬ 
cure the immediate payment of bal¬ 
ances due from disbursing officers, 
and yet open and readjust their ac¬ 
counts at any time.—Smith v. U. S., 
14 CtCl. 114. 

25. Glenn v. U. S., 4 CtCl. 501. 

25. Murphy v. U. S., 3 CtCl. 212— 
Prime v, U. S., 3 Ct.Cl. 209. 

27. Clark v. U. S., 46 Ct.Cl. 416, re¬ 
versed on other grounds 94 U.S. 73, 
24 L.Ed. 67—Wood v. U. S., 25 Ct. 
Cl. 98. 

28 . Stevens v. IT. S., 41 CtCl. 344, 

29. Stevens v. XJ. S., supra. 

30. Stevens v. U. S., supra—5 C.J. p 
305 note 64. 

31. Clark v. U. S., 11 CtCl. 698, re¬ 

versed on other grounds 94 U.S. 73, 
24 L.Ed. 67. j 


32. Smith v. U. S., 14 CtCl. 114, re¬ 
versed on other grounds 105 U.S. 
620, 26 L.Ed. 1191. 

33. Hobb V. U. S., 17 CtCl. 189. 

34. Hoyle v. U. S., 21 CtCl. 300. 

35. Broadhead v. U. S.. 19 CtCl. 125 
—Scott v. U. S., 18 CtCl. 1—Reyn¬ 
olds v. U. S., 15 CtCl. 314—Malone 
V. U. S., 5 CtCl. 486. 

38. McClure v. U. S., (Ct.Cl.) 6 S.Ct 
321, 116 U.S. 145, 29 L.Ed. 572—U. 
S. V. Clark, (CtCl.) 96 U.S. 37, 24 
L.Ed. 696—Hoyle v. U. S., 21 CtCl. 
300. 

S7. Pattee v. U. S., 3 Ct.Cl. 397. 

38. Smith v. U. S., 14 CtCl. 114. 

35. Wright v. U. S., 77 CtCl. 781. 

40. Clark v. U. S., 11 CtCl. 698, re¬ 
versed on other grounds 96 U.S. 37, 
24 L.Ed. 696—5 C.J. p 306 note 73. 

41. Armstrong v. U. S., (D.C.Pa.) 1 
F.Cas.No.548, Gilp. 399—U. S. v. 
Zantzinger, (C.C.D.C.) 28 P.Cas.No. 
16,785, 1 Hayw. & H. 136—Matter 
of Smith, 24 CtCl. 209—Carpenter 
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V. U. S., 15 Ct.CI. 247—5 C.J. P 306 
note 74. 

42. Matter of Smith, 23 CtCl. 452. 

43. U. S. V. Jarvis, (D.C.Me.) 26 F. 
Cas.No.15,468, 2 Ware 278—U. S. v. 
White, (C.C.Md.) 28 P.Cas.No.l6.- 
684, Taney 152. 

44. Jones v. U. S., 41 CtCl. 493, 497 
—5 C.J. p 306 note 77. 

45. U. S. v. Wade, (C.C.Mo.) 75 F. 
261. 

4©. U. S. V. Kuhn, (C.C.D.C.) 26 F. 
Cas.No.15,545, 4 Cranch C.C. 401. 

47. U. S. V. Bradley, (App.D.C.) 10 
Pet(U.S.) 343, 9 L.Ed. 448. 

48. U. S. V. Bradley, supra. 

49. U. S. V. Tingey, (D.C.) 5 Pet(U. 
S.) 115, 8 L.Ed. 66. 

50. U. S. V. Cutter, (C.C.N.H.) 25 F. 
Cas.No.14,911, 2 Curt 617. 

51. U. S. V. Vanzandt, (App.D.C.) 11 
Wheat (U.S.) 184, 6 L.Ed. 448, re¬ 
versing 28 F.Cas.No.16,611, 2 Cranch 
CmC. 338* 
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he reports himself ready for settlement.52 Interest 
may be recovered, although the aggregate amount 
recovered exceeds the amount of the penalty.53 

d. Fay and Allowances 

The pay and allowances of disbursing officers are 
fixed by law. 

The pay and allowances of disbursing officers are 
fixed by law,^^ and army registers and general orders 
of the commander-in-chief, directing that the general 
staff is to include the officers of the pay department, 
were held not to be evidence of the correctness of 
such classification of a paymaster in the general staff 
of the army so as to determine his pay.55 The com¬ 
pensation of a paymaster in the army ran from the 
date of the acceptance of his appointment.56 One 
appointed to fill temporarily a vacancy occurring at 
sea cannot claim a paymaster’s pay beyond the time 
when his accounts were settled.^^ 

Commissions on disbursements. Officers who, out 
of the line of their duty, disburse moneys are some¬ 
times allowed extra pay for such services,^^ generally 
a percentage of the amount disbursed.^^ When dis¬ 
bursements are made in line of duty no commission 
can be allowed and where a particular compen¬ 
sation is fixed by law no commission is allowable.^^ 
Where commissions for certain services are expressly 


abolished, a purser cannot claim such commissions.®^ 

Commissions may be forfeited by delinquency.®^ 

§ 34. Civilian Employees and Contractors 

a. In general 

b. Compensation 

c. Rights and liabilities of contractors 
a. In Greneral 

Civilian employees are not part of the army O'* 
navy. 

Civilian employees of the war and navy depart¬ 
ments are in no sense a part of the army any more 
than any other class of clerks in the classified service 
of the government.®^ However, civilians serving 
in the field or at a military post are subject to the 
army and navy regulations and the lawful orders 
of their superiors and, as will be seen hereinafter in 
§ 54, may be tried by court-martial. 

Exempt from certain services. A laborer in the 
employ of the government cannot be detailed to 
render personal services to an officer,®5 and a custom 
in navy yards does not have the force of law and 
does not authorize the diversion of a public la¬ 
borer from public service to the personal service of 
an officer, although the service is rendered within th^ 


52. Smith V. U. S., (Mo.) 5 Pet.(U. 
S.) 292, 8 L.Ed. 130. 

53. U. S. V. Meeker, (D.C.N.J.) 26 F. 
Cas.No.15,757, 9 Phila.(Pa.) 470. 

54. Katzer v. U. S., 52 Ct.Cl. 32—5 C. 
J. p 324 note 28. 

Pay on promotion 

(1) A lieutenant commander of the 
navy, paymaster, who was promoted 
from the rank of lieutenant, and pass¬ 
ed as assistant paymaster Oct. 29, 
1926, with less than fourteen hut 
more than seven years’ service, re¬ 
ceiving pay of the fourth period after 
July 1, 1926, was entitled after Oct. 
29, 1926, to the same pay as thereto¬ 
fore.—Gantz V. U. S., 70 Ct.Cl. 689. 

(2) A paymaster’s clerk under the 
^^old order when commissioned a chief 
pay clerk pursuant to Act March 3, 
1915 c 83, was not “advanced in grade 
or rank pursuant to law" within Act 
March 4, 1913, c 148.—Seifert v. TJ. S., 
62 Ct.Cl. 40. 

(3) Act March 3, 1915 c 83, changed 
the method of selection of paymas¬ 
ters’ clerks and inaugurated a sys¬ 
tem for the creation of a new corps, 
but did not create a right to the posi¬ 
tions so established.—Seifert v. U. S., 
supra. 

mieage 

(1) Under the provisions of Navy 
Regulations art 1751 paymasters' 
clerks are officers of the navy in the 
constitutional sense, so as to entitle 

6C.J.S,—27 


them to the mileage allowed in the 
Act of March 3, 1901.—Katzer v. 
United States, 49 CtCl. 294. 

(2) Where plaintiff is nominated as 
paymaster’s clerk, and is authorized, 
after passing the required physical 
examination at Norfolk, Va., and tak¬ 
ing the oath of office, to proceed at 
his own expense to San Francisco, 
and thence to take passage on an 
army transport to Manila at govern¬ 
ment expense, he is entitled to recov¬ 
er mileage from Norfolk to San Fran¬ 
cisco.—Guilmette v. U. S., 58 Ct.Cl. 
191. 

55. Wetmore v. U. S., (Mo.) 10 Pet. 

(U.S.) 647, 9 L.Ed. 567. 

50. Paymasters in the Army, 16 Op. 

Atty.-Gen. 38. 

Paymasters’ clerks 

(1) The act of May 13, 1908, limits 
the time during which paymasters’ 
clerks shall receive pay to the period 
when they shall be “on duty," while 
the amendment by the act of June 24, 
1910, provides that they shall be paid 
“while holding appointment in ac¬ 
cordance with law.’’—Poore v. Unit¬ 
ed States, 49 Ct.Cl. 192. 

(2) Plaintiff having reported to the 
navy yard as ordered, and being 
found qualified, accepted the appoint¬ 
ment as paymaster’s clerk, and exe¬ 
cuted the oath of office, was from that 
date, “holding appointment in accord¬ 
ance with law,” as required by Act 
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June 24, 1910 c 378.—Katzer v. U. U. 
52 CtCl. 32. 

(3) Where the order was to “pro¬ 
ceed to your home in the Uaited 
States, and, upon your arrival a’„ your 
home, your appointment as p.'xymas- 
ter’s clerk in the navy is revoked," 
such paymaster’s clerk is entitled to 
compensation until he arrives at his 
home.—Calongne v. United States, 49 
CtCl. 240. 

57 . Ostrander v. U. S., 2A CtCl. 218. 
50. U. S. V. Fillebrown. (D.C.) 7 Pet 
(U.S.) 28, 8 L.Ed. 596—U. S. v. Rip¬ 
ley, 7 PetCU.S.) 18 8 L.Ed. 593— 
U. S. V. Fitzgerald, 25 F.Cas.No.15,- 
107, 4 Cranch C.C 203. 

59. Gratiot v. U. S , (Mo.) 15 Pet(U. 
S.) 336, 10 L.Ed. 759—5 C.J. p 324 
note 33. 

60. U. S. V. Buchanan, (Pa.) 8 How. 
(U.S.) 83, 12 L.Ed. 997—5 C.J. p 324 
note 34. 

01 . Gratiot V. U. S., (Mo.) 4 How.(U. 
S.) 80, 11 L.Ed. 884—Minis v. U. 
S., (Ga.) 15 Pet (U.S.) 423, 10 L.Ed. 
791. 

62. U. S V. Buchanan, (Pa.) 8 How. 
(U.S.) 83, 12 L.Ed. 997. 

63. U. S. V. Wendell, (C.C.N.H.) 28 
F.C^s.No.l6,666, 2 Cliff. 340—5 C. 
J. p 324 note 37. 

64. Schreiner v. U. S., 43 CtCl. 480. 

6 5. Ring V. U. S., 44 CtCl. 615—5’ C 
J. p 342 note 25. 
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navy yard;®® nor is such a laborer subject to road 
duty at the call of the state or county road commis¬ 
sioners.®'^ 

b. Compensation 

The compensation of civilians employed by the serv¬ 
ices depends on the statutory provisions and regulations 
pertinent thereto. 

The compensation of civilian employees of the 
military or naval services depends on the statutory 
provisions and regulations appertaining thereto.®® 
One employed at a per diem compensation is entitled 
to such compensation only for the time during which 
he is actually employed,®^ and where there is no law 
giving pay without work the per diem employee is 
not entitled to be so paid.*^® If such an employee 
whose wages per diem are fixed by his contract 
knowingly works more than eight hours per day 
without any agreement for additional compensation, 
no such agreement is implied, and neither the Fed¬ 
eral Eight Hour Labor Law [27 U.S.St. at L. p 340 
c 352 § 1] nor the army regulations give him a right 
to recover additional pay for the overtime.'^i How¬ 
ever, where a statute gives to certain employees pay 
without work on holidays and they are required by 
the head of a department to render service on holi¬ 
days, he may make provision by regulation or con¬ 
tract for extra pay for services so performed.’^^ 
Masters of colliers are paid according to the classi¬ 
fication of the colliers and the regulations of the sec¬ 
retary of the navy.*^® 

Right to subsistence. In the absence of any pro¬ 
vision to the contrary, a civilian employee at a salary 
exceeding sixty dollars a month is not entitled to 
subsistence, but, like an officer, must subsist him¬ 
self. 

Expenses in performance of temporary duty. The 
army regulations allow to civilians, clerks, and others 


their expenses, not to exceed a stated sum per day, 
while on duty at places designated in the orders for 
the performance of temporary duty.*^® Whether the 
service to which one is assigned is a '‘temporary 
duty,’* within the meaning of the regulation is a 
question of fact.*^® A service which is to be termi¬ 
nated upon the performance of a particular piece of 
work at a designated place has been held to be such a 
“temporary duty.”^*^ It is within the discretion of 
the secretary of war to limit the period of temporary 
duty during which a civilian is entitled to reimburse¬ 
ment for subsistence expenses.'^® 

The suspension of such an employee is, in effect, 
his discharge, as far as the right of compensation 
is concerned,'^® provided such suspension is ordered 
by proper authority.®® If an unauthorized suspen¬ 
sion is annulled the employee is entitled to his pay 
during the period of suspension.®^ A civilian em¬ 
ployee is not entitled to a bonus when his employ¬ 
ment is not within the provisions of the act grant¬ 
ing the bonus.®2 An army field clerk is entitled to the 
salary attached to such office from the time of tak¬ 
ing oath.®® One who does not come within the terms 
of an act granting a pay increase is not entitled to 
such increased pay.®^ 

c. Eights and Liabilities of Contractors 

The rights and liabilities of contractors depend on 
the terms of their contracts and the statutory provisions 
under which contracts are made. 

A contract to furnish supplies is executed when 
such supplies reach and pass under the control and 
into the possession of the army, and any subse¬ 
quent loss will fall on the government.®® The con¬ 
tractor cannot be charged for services voluntarily 
rendered by the government,®® with arbitrary deduc¬ 
tions made by a military commission,®^ or for any 
losses occurring in transitu except in accordance with 


eSL Ring V. tr. S., supra, 

67. Pundt V. Pendleton, (D.C.Ga.) 
167 F. 997. 

68. Larkin v. XT. S., 6 CtCl. 535. 
Civilian, eotnployee wliose appoint¬ 
ment is not antlLorized by law can 
claim no salary.—^Larkin v. XJ. S., 6 
CtCl. 535. 

68. Murphy v. XJ. S., (Cal.) 79 P. 255, 
24 C.C.A. 557—Adams v. XJ. S., 42 
Ct.Cl. 191—5 C.J. P 342 note 29. 
Additional pay.—^Ryan v. XJ. S., 79 
CtCl. 723. 

70, Adams v. XJ. S., 42 Ct.Cl. 191—5 
C.J. P 342 note 30. 

71. XJ. S. V. Moses, (Wash.) 126 F. 
68, 60 C.C.A. 600, 70 L.R.A. 281, re¬ 
versing 116 F. 626. 

72L Adams v. XJ. S., 42 CtCl. 191. 

73 , McDonald v. XJ. S., 47 CtCL 352. 


74. Herendeen v. U. S., 28 CtCl. 348. 

7& Curry v. U. S., 47 CtCl. 393—5 
C.J. p 342 note 37. 

7a Curry v. U. S., 47 CtCl. 393—5 
C.J. p 342 note 38. 

77. Curry v. U. S., 47 CtCJl. 393. 

78. Maxwell v. United States, 49 Ct 
Cl. 262. 

79. Murphy v. U. S., (Cal.) 79 F. 255, 
24 C.C.A. 557—Murphy v. U. S., (C. 
C.Cal.) 64 F. 110—5 C.J. p 342 note 
40. 

80. Stilling v; U. S., 41 CtCl. 61—5 
C.J. P 342 note 41. 

81. Stilling V. U. S., supra. 

82. Wall V. U. S., 66 CtCl. 23—Sal¬ 
vador V. U. S., 63 Ct.Cl. 318. 

83. White v. U. S., 60 CtCL 437. 
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84. U. S. V. Morrow, 45 S.Ct 173, 266 
U.S. 631, 69 L,Ed. 425, reversing 
Morrow v. U. S,, 58 CtCl. 20. 

Particular provisions construed 
A proviso relating to increase in 
pay of clerks and messengers at 
headquarters of territorial depart¬ 
ments is applicable only to headquar¬ 
ters clerks and messengers, when 
serving in the Philippine Islands, and 
does not include clerks in the quar¬ 
termaster’s corps, employed at sala¬ 
ries fixed by the war department— 

U. S. V. Morrow, 45 S.Ct 173, 266 U. 
S. 631, 69 L.Bd. 425, reversing Morrow 

V. U. S., 68 Ct,Cl. 20. 

85. Battelle v. U. S., 8 CtCl. 295. 

8a Kihlherg v. U. S., 13 CtCl. 148. 
87. Child V. U. S., 4 CtCL 176. 
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the terms of his contractus He is entitled to notice 
of intended transportation when such notice is pre¬ 
scribed in his contracts^ A contractor may recover 
on an implied contract for supplies or services render- 
ed.S0 A statute giving the government power to 
modify or cancel certain contracts has been held not 
to apply to subcontracts.^ 1 

§ 35. Civil Status and Liabilities of Persons 
in Military or Naval Service 

Persons in the military service are not relieved 
of their rights and duties or liabilities as citizens. 

Persons belonging to the military service are not, 
by reason of their military character, relieved of their 
duties and liabilities or deprived of their rights as 
citizens.^2 

§ 36. -Liability Inter Sese 

a. In general 

b. Members of court-martial 


authority, are not liable In damages, but are personally 
liable if the court acts without, or in excess of, jurisdic¬ 
tion. No personal liability attaches to an officer ex¬ 
ecuting a lawful sentence. 

Where a court-martial has jurisdiction over the 
person of the accused and his offense, and exercises 
its authority in a fair, honest, and impartial man¬ 
ner, its members cannot be held liable in an action 
for damages for mere errors of judgfment.^® If, 
however, it appears that the court acted without 
jurisdiction, or exceeded its jurisdiction, then the 
members thereof are personally liable.^^ 

An officer who executes the lawful sentence of a 
court-martial is not liable in trespass but if the 
sentence is illegal, trespass will lie against him.^^ 

Jurisdiction must appear. A defendant who sets 
up the judgment and process of a court-martial as 
a defense must show affirmatively that the court had 
jurisdiction.! 

I 37 . -Liability to Civilians 


a. In Greneral 

Appropriate civil remedies are available, In proper 
cases, to persons in military service. 

A person in the military service has his civil reme¬ 
dies for any abuse of authority by his military su¬ 
periors. Thus, actions have been brought by per¬ 
sons in the military service against their superiors, 
and persons acting under their direction, for various 
causes.93 An officer is not answerable for an injury 
done within the scope of his authority, unless in¬ 
fluenced by malice, corruption, or cruelty, although 
he may have committed an error of judgment in the 
exercise of his discretionary authority.94 The bur¬ 
den of proof is on plaintiff to show that the officer 
exceeded his authority.^® 

b. Members of Court-Martial 

Members of a court-martial, properly exercising Its 

88. U. S. V. Shrewsbury, (Ct.Cl.) 23 
Wall.(U.S.) 508, 23 L.Ed. 78—Bald¬ 
win V. tJ. S., 15 Ct.Cl. 297. 

89. Mason v. U. S., 14 Ct.Cl. 69. 

sa liObb V. TJ. S., 8 Ct.Cl. 250—See- 
berger v. TJ. S., 4 Ct.Cl. 405. 


91. West & Dodge Co. v. Bethlehem 
Shipbuilding Corporation, (D.C. 
Mass.) 266 F. 557, affirmed Bethle¬ 
hem Shipbuilding Corporation v. 
West & Dodge, (C.C.A.) 269 F. 100. 

92. State v. Sparks, 27 Tex. 627, 633 
—5 C.J. p 364 note 55-56. 


son V. Mackenzie, 7 Hill (N.T.) 95, 42 
Am.D. 61. 

Seizure of property 

An officer, authorized to arrest de¬ 
serters, who takes property belong¬ 
ing to the deserters arrested must 
respond to the latter in an appropri¬ 
ate action.—Clark v. Cumins, 47 Ill. 
372. 

Habeas corpus 

A soldier actually and rightfully 
In the army can have no relief by 
habeas corpus against any alleged 
abuse of military authority.—Cox v. 
Op.e. 60 N.C. 616. 


a. In general 

b. Acts of subordinates 

c. Seizing and destroying property 

d. Execution of orders 

e. Public contracts 

1 Suspension of liabilities 

a. In General 

In general the liabilities of one In the military serv¬ 
ice are the same as those of other citizens. 

Since a person in the military or naval service is 
a citizen, he is, of course, in general subject to the 
same liabilities on his contracts and for torts com¬ 
mitted by him as other citizens,^ and neither statute 
nor rule* of common law releases one from the obli¬ 
gations of his civil contracts because he has been 
accepted for military service.^ However, congress, 
under its express power to maintain the army and 

Pa. —Shoemaker v, Nesbit, 2 Rawle 
201 . 

6 C.J. P 364 note 60. 

97. Tyler v. Pomeroy, 8 Allen 
(Mass.) 480—5 C.J. p 364 note 61. 
t. U.S.—^Dynes v. Hoover, (D.C.) 20 
How.(U.S.) 65, 15 L.Ed. 838. 

Pa.— ^Moore v. Houston, 3 Serg. & R. 
169— Hutton V. Blaine, 2 Serg. & R. 
75. 

99. TJ.S.—Wise V. Withers, (D.C.) 8 
Cranch 331, 2 L-Bd. 457. 

K.Y.—^Mills V. Martin, 19 Johns. 7. 

Pa.— ^Duffield v. Smith, 3 Serg. & R. 


98. Assault 

An action may be maintained 
against an officer of the navy for il¬ 
legally assaulting and imprisoning 
one of his subordinates, although the 
act was done upon the high seas, and 
under colpr Qf naval discipline.—Wil- 


94. Wilkes v. Dinsman, (D.C.) 7 

How. (TJ.S.) 89, 12 L.Ed. 618—5 C.J. 
p 364 note 58. 

95w Wilkes v. Dinsman, supra. 

96. N.T.—Vanderheyden v. Young, 
11 Johns. 150. 


Vt—^Barrett v. Crane, 16 Vt. 246. 

1. Mills V. Martin, 19 Johns.(N.T.) 7^ 

2 , Bates V. Clark, (Dak.) 95 TJ.S. 204, 
24 L.Ed. 471—^5 C.J. p 365 note 65. 

a Continental Jewelry Co. v. Min¬ 
sky, 111 A. 801, 119 Me. 475. 
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navy, may prescribe the conditions under which per¬ 
sons in the military service of the United States 
may be subject to process in the civil courts.^ 

It has been held that a man, drafted by the gov¬ 
ernment, is relieved of his obligation under a con¬ 
tract leasing premises where he is obliged to abandon 
his business and the premises leased by him.5 

b. Acts of Subordinates 

Liability of a superior for acts of his subordinates 
depends on his knowledge or abetment of such acts. 

A person in command is not liable for a trespass 
committed by any of his command without his knowl¬ 
edge or abetment;® but if he advises or aids such 
trespass the fact that he was so acting is no de- 
fense.7 

c. Seizing and Destroying Property 

When required by the necessities of war a military 
commander may seize or destroy private property with¬ 
out personal liability. Acts in excess of authority will 
impose liability. 

A military commander, in time of war and when 
the exigencies of the occasion render such a course 
necessary, may seize or impress private property 
belonging to friendly persons for the use of the 
army, or may take possession of or destroy such 
property to prevent it falling into the hands of the 
enemy® and while so doing he will incur no personal 
liability;® but his action should be limited by such 
necessity,1® and whether such necessity existed is a 
question of fact,ll the burden of proving it being on 
defendant.12 

Taking or destroying property of enemy. Simi¬ 
larly a member of an army of occupation in time 
of war cannot be held liable for taking, by mili¬ 


tary authority for the use of the army, private prop 
erty belonging to the enemy nor is a naval office 
liable for the destruction of property by a bombard 
ment of a foreign town pursuant to the orders of th 
president.1^ 

Acts in excess of authority. Military officers ar 
liable according to the nature of the offense for act 
done in excess of authority,^® such as indiscriminat 
plundering,!® or a taking or destruction which woul 
subserve no military purpose, as in the case of court 
houses, churches, and other public or private prop 
erty devoted solely to civil uses.!^ 

d. Execution of Orders 

(1) Civil liability 

(2) Criminal liability 

(1) Civil Liability 

No personal liability is incurred by obedience to law 
ful orders of a superior. 

As a necessary corollary to the duty of a soldie 
to obey the lawful orders of his military superior 
it follows that a soldier acting under such orders car 
not be held personally liable in any civil suit for hi 
acts, but may set up his superior’s command in justi 
fication thereof, and such command is a complet 
defense to any action for damages.!® Defendant i 
such an action is not required to produce the com 
mission of the officer issuing the command;!® an 
it has been held that he may justify his acts eve 
under a verbal order from his superior.®® 

Illegal orders. This exemption, however, exis1 
only where such orders were lawful; a soldier wli 
executes an illegal order is liable in damages in 
civil action to any person injured or aggrieved by th 
execution of the order.®! 


Ik Konkel v. State. 170 N.W, 715, 168 
Wis. 335. 

5. State Realty Co. v. Greenfield, 181 
N.Y.S. 611, 110 Misc. 270. 

6L Ky.—^Witherspoon v. Farmers’ 
Bank, 2 Duv. 496, 87 Am.D. 503— 
Osborne v. Bradshaw, 6 Ky.Op. 424. 
W.Va.—Tracy v. Cloyd, 10 W.Va. 19. 

7. U.S.—The Eleanor, (Mass.) 2 
Wheat.(U.S.) 345, 4 KEd. 257. 

N.y.—Smith V. Shaw, 12 Johns. 257. 
•W.Va.—Echols v. Staunton, 3 W.Va. 
674. 

a. Nephews v. U. S., 43 CtCl. 430— 
5 C.J. p 365 note 69. 

9k TT.S.—Gates v. Goodloe, (Tenn.) 

101 XJ.S. 612, 25 Lr.Ed. 895. 

Ky.—^Terrill v. Rankin, 2 Bush. 453, 
92 Am.D. 500. 

5 O.J. p 365 note 70. 

10. U.S.—Mitchell v. Harmony, (N. 
y.) 13 How. 115, 14 L.Ed. 75, af¬ 


firming (C.C.) 11 P.Cas.No. 6,082, 1 
Blatchf. 549. 

Ark.—Taylor v. Jenkins, 24 Ark. 337, 

88 Am.D. 773. 

6 C.J. p 365 note 71. 

11. Mitchell V. Harmony, (N.y.) 13 

How. (U.S.) 115, 14 L.Ed. 75, affirm¬ 
ing (C.C.) 11 F.Cas.No.6,082, 1 

Blatchf. 549—^Holmes v. Sheridan, 
(C.C.Kan.) 12 F.Cas.No.6,644, 1 Dill. 
351. 

12. Bryan v. Walker, 64 NC. 141. 

13. Bell V. Louisville, etc., R. Co., 1 
Bush (Ky.) 404, 89 Am.D. 632— 
Price V. Poynter, 1 Bush (Ky.) 387, 

89 Am.D. 631—5 C.J. p 365 note 74. 

l-k Durand v. Hollins, (C.C.N.y.) 8 
F.Cas.No.4,186, 4 Blatchf. 451. 

15. Tenn.—Sutton v. Tiller, 6 Coldw. 
593, 98 Am.D. 471. 

W.Va.—^Hedges v. Price, 2 W.Va. 192, 
94 Am.D. 607. 

5 C.J. P 365 note 76. 


la Ga.—Worthy v. BUnamon, 44 G 
297. 

Ky.—^Lewis v, McGuire, 3 Bush 20 

Tenn.—Branner v. Felkner, 1 Heisl 
228. 

17. Ill.—Hough V. Hoodless, 35 I] 
166. 

Ky.—^Bell v. Louisville, etc., R. Co., 
Bush 404, 89 Am.D. 632—Christia 
County Ct. v. Rankin, 2 Duv. 50 
87 Am.D. 505. 

18. U.S.—^Despan v. Olney, (C.C.I 
1.) 7 P.Cas.No.3,822, 1 Curt. 306. 

Ala.—Vaughn v. State, 81 So. 417, 1 
Ala.App. 35, certiorari denied I 
parte Vaughn, 82 So. 894, 203 A1 
700. 

Ky.—Bell v. Louisville, etc., R. C< 
1 Bush 404, 89 Am.D. 632. 

5 C.J. p 365 note 79. 

18. Hardage v. Coffman, 24 Ark. 25 

20. Pollard v. Baldwin, 22 Iowa 32 

21 . U.S.—Bates v. Clark, (Dak.) I 
U.S. 204, 24 L.Ed. 471. 
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Lawful order unlawfidly executed. He is also 
liable for executing a lawful order in an unlawful 

manner.22 

(2) Criminal Liability 

Criminal liability for execution of orders depends on 
whether the order is lawful. 

The rules of law as to the liability of a soldier 
for the execution of the orders of his superiors are 
the same in criminal as in civil cases; thus he is not 
criminally liable for the execution of a lawful or¬ 
der,23 or one which is fair and lawful on its face 
but an order illegal on its face is no justification for 
the commission of a crime.25 

e. Public Contracts 

Unless made without, or in excess of, authority, an 
officer Is not personally liable on contracts made by him 
for the government in his official capacity. 

A military officer is not liable personally on a con¬ 
tract made by him for the government in an official 
capacity,2 3 unless he acted without authority, or in 
excess of his authority, in which case he is liable.27 

f. Suspension of Liabilities 

(1) In general 

(2) To whom available 

(3) Acts or proceedings suspended 

(4) Requisites for rendition of judgment 

(5) Setting aside judgment 


(1) In General 

To prevent prejudice to the civil rights of persons 
In the military service, various state and federal laws 
have been enacted, providing for a temporary suspension 
of legal proceedings and transactions relating there¬ 
to. 

During the World War an act of congress, known 
as the Soldiers* and Sailors* Civil Relief Act (Comp. 
St. of 1918, Comp.St.Suppl.Annot.[1919] §§ 3078%a- 
3078%ss) and various state moratorium acts were 
passed. The purpose of such legislation was to pre¬ 
vent prejudice to the civil rights of persons in the 
military service, during their term of service, by 
making provision for the temporary suspension of 
legal proceedings and transactions relating there- 
to.23 The federal law was within the power of con¬ 
gress to enact,29 and it was required that a liberal 
construction be given it in favor of the rights of 
the men engaged in the military service.30 This act 
was made prospective in its operation.21 

The constitution and laws of the United States 
being the supreme law of the land, the federal act 
was superior to state legislation,32 a state statute in 
conflict therewith being void.33 A state civil relief 
act is not an attempt to exercise the so-called war 
power of the legislature.3^ 

The federal act did not change the jurisdiction of 
any court created under state authority35 nor affect 
the requirements of a state statute relating to service 


Ky.—^Hogue v. Penn, 3 Bush 663, 96 
Am.D. 274—Terrill v. Rankin, 2 
Bush 453, 92 Am.D. 500. 

5 C.J. p 366 note 82. 

22. McCall V. McDowell, (C.C.Cal.) 
15 P.Cas.No.8,673, 1 Abb. 212, Deady 
233. 

23. Ga.—Clark v. State, 37 Ga. 191. 
Ky.—Commonwealth v. Hollanid, 1 

Duv. 182. 

Pa.—Commonwealth v. Shortall, 55 
A. 952, 206 Pa. 165, 98 Am.S.R. 759, 
65 L.R.A. 193. 

Tenn.—^Riggs v. State, 3 Coldw. 85, 
91 Am.D. 272. 

2i4i. McCall V. McDowell, (C.C.Cal.) 
15 P.Cas.No.8,673, 1 Abb. 212, Deady 
233. 

25. U.S.—U. S. V. Carr, (CC.Ga.) 25 

F.Cas.No.14,732, 1 Woods 480. 
Tenn.—Riggs v. State, 3 Coldw. 85, 
91 Am.D. 272. 

Tex.—State v. Sparks, 27 Tex. 627. 

5 C.J. p 366 note 88. 

26L Belknap v. Reinhart, 2 Wend. 
(N.T.) 376, 20 Am.D. 621—5 C.J. p 
366 note 89. 

27. Tulee v. Canova, 11 Fla. 9—5 C. 
J. p 366 note 90. 


28. Minn.—Taylor v. McGregor State 
Bank. 174 N.W. 893, 144 Minn. 249. 
N.H.—^Halle v. Cavanaugh, 111 A 76, 
79 N.H. 418. 

State moratoriiim statute provides 
for suspending' actions against sol¬ 
diers.—Kosel V. First Nat. Bank, 214 
N.W. 249, 55 N.D. 446. 

22. Pierrard v. Hoch, 191 P. 328, 97 
Or. 71, reversing 184 P. 494, 97 Or. 
71. 

30. U.S.—Clark v. Mechanics* Amer¬ 
ican Nat. Bank, (C.C.A.Ark.) 282 F. 
589. 

N.H.—Steinfield v. Mass. Bonding & 
Ins, Co., 112 A 800, 80 N.H. 39. 

31. Wood v. Vogel, 87 So. 174, 204 
Ala. 692. 

32. Pierrard v. Hoch, 191 P. 328, 97 
Or. 71, reversing 184 P. 494, 97 Or. 
71. 

33. Konkel v. State, 170 N.W. 715, 
168 Wis, 335. 

State law held not conflicting 
The Soldiers* and Sailors’ Civil Re¬ 
lief Act (U.S.Comp.St. of 1918, IT.S. 
Comp.Suppl.Annot.C1919] §§ 3078^4a- 
3078i>4ss), suspending during the 
“present war*’ legal proceedings prej¬ 
udicing the civil rights of persons 
in military service, was designed to 
protect such persons while in active 
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military service, while D.(1919) c 104, 
expressly protects them from fore¬ 
closure of their mortgages only for 
one year after an honorable dis¬ 
charge, and there is no such substan¬ 
tial conflict between them as to ren¬ 
der the latter inoperative.—Austhy v. 
Yellowstone Valley Mortg. Co., 207 P. 
631, 63 Mont 444. 

34. Konkel v. State, 170 N.W. 716, 
168 Wis. 335. 

35. Riordan v. Zube, 195 P. 65, 50 
Cal.App. 22. 

Justices’ courts are courts of the 
state and find life and power in 
the acts of the legislature, and 
the Moratorium Act (U.S.Comp.St of 
1918, Comp.StSuppl.AnnotCl919] §§ 
3078iAa-3078^ss) did not divest such 
courts of jurisdiction of actions in 
unlawful detainer where the prem¬ 
ises were occupied by dependents of 
soldiers or sailors in military service. 
—^Riordan v. Zube, 195 P. 65, 50 Cal. 
App. 22. 

Failure to appeal 

Defendant in unlawful detainer 
against dependents of soldiers or 
sailors in military service had no 
right to an equitable action to set 
aside a justice’s judgment in favor 
of plaintiff which was valid on its 
face, where no appeal was taken, not- 
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of process by publication.*^ 

The act made it discretionary with the trial court 
to decide whether, under the facts of a particular 
case, a stay of proceeding's should be had.*^ 

(2) To Whom Available 

Only persons in the militapy service may avail them¬ 
selves of the moratorium acts. 

The Soldiers’ and Sailors’ Civil Relief Act, being 
designed for the benefit of the men in the military 
service, does not operate for the benefit of a cor¬ 
poration,** nor of the husband of a plaintiff so as to 
entitle him to appear in an action as plaintiff’s ex¬ 
ecutor,** nor of a widow, in a foreclosure of a mort¬ 
gage executed by her on lands of her husband, de¬ 
vised to her, although their children were in the serv¬ 
ice,^* and is of no benefit to one who, although ac¬ 
cepted, has not been inducted into the service.^i 
It does, however, operate for the benefit of one not 
a party to a suit, so as to require a continuance, 
where in the event of a judgment against defendant 
the person in the service may be liable over to de¬ 
fendant and is defendant’s sole witness.^* While a 
stay may be granted during the pendency of mili¬ 
tary service of a defendant, the court may permit 
l)laintiff to proceed against codefendants not in the 


service.^* 

Service as captain of a steamship carrying troops 
and munitions is not such service as is covered by 
the act.^^ 

The federal act ceased to operate with the death 
or discharge of the soldier or sailor under its pro- 
tection,^^ but state laws were available after dis¬ 
charge where so provided.'^* Where the state law 
suspended actions during the time the United States 
was engaged in war and for a certain time after 
the war, it has been held to intend actual engage¬ 
ment in war, the war being regarded as terminated 
by cessation of hostilities, whether or not an actual 
treaty of peace had been concluded.^*^ 

A state law providing for a suspension of actions 
against soldiers has been held not available to a de¬ 
fendant in an action brought by them.48, 

(3) Acts or Proceedings Suspended 

The particular acts or proceedings which are or 
may be suspended depend on the terms of the statute; 
and acts not within their terms cannot be suspended. 

The federal and state laws providing for suspen¬ 
sion of actions against persons in the military serv¬ 
ice have been held to prevent the entering of a decree 
in a suit to foreclose a mortgage,^* to prevent the 


withstanding the Moratorium Act (IT. 
S.CompLSt. of 1918, CompwStSuppl. 
Annot.C19l9] §§ 3078i,4a-3078%ss).— 
Riordan v. Zube, 195 P. 65, 50 Cal. 
App. 22. 

30. Erickson v. Macy, 183 N.T.S. 689, 
112 Misc. 660. 

37. Ky.—^Pennell v. Frisch’s Adm’r, 
234 S.W. 198, 192 Ky. 535. 

Mo.—State ex rel. Clark v. Klene, 
212 S.W. 55, 201 Mo.App. 408. 
Wash.—Gilluly v. Hawkins, 182 P. 
958, 108 Wash. 79. 

IVo abuse of discretion 

Where an army officer had procured 
a divorce, and his wife had filed a 
motion to set aside the judgment of 
divorce on the ground of fraud, the 
court did not abuse its discretion in 
refusing to stay proceedings under 
Soldiers’ and Sailors’ Relief Act § 201 
(U.S.Comp.St.C1918] § 3078^c). al¬ 
though the officer made a request for 
leave of absence, which was refused. 
—State ex rel. Clark v. Klene, 212 S. 
W. 66, 201 Mo.App. 408. 

Mortgagees of property owned by 
a realty trust, wherein persons in 
military service owned shares, are 
entitled to a decree authorizing fore¬ 
closure under power of sale pursuant 
to Soldiers’ and Sailors’ Relief Act § 
302 (U.S.Comp.St.[19183 § 3078%fC), 
more than fourteen months after the 
Armistice, although such persons 
were not made parties, in the absence 
of a showing that foreclosure would 


inequitably affect them as owners of 
property within such act, which gives 
equity courts of Massachusetts- juris¬ 
diction to foreclose such mortgagees 
within the time specified and to stay 
proceedings when in the discretion 
of the court the same is necessary.— 
John Hancock Mut. Life Ins. Co. v. 
Lester, 125 N.E. 694, 234 Mass. 659. 

An affidavit seekiug a stay merely 
stating that defendant is a chief yeo¬ 
man in the naval reserve, and has 
been obliged “to almost entirely re¬ 
linquish his civil business,” is insuf¬ 
ficient to show that defendant is en¬ 
titled to a stay.—^Dietz v. Treupel, 
170 N.T.S. 108, 184 App.Div. 448. 

3®. Bolz Cooperage Corporation v. 
Beardslee, 246 S.W. 611, 211 Mo. 
App. 109. 

39- Halle v. Cavanaugh, 111 A. 76, 
79 N.H. 418. 

40. Great Barrington Sav. Bank v. 
Brown, 132 N.E, 398, 239 Mass. 546, 

41. Continental Jewelry Co. v. Min¬ 
sky, 111 A 801, 119 Me. 476. 

40. Ilderton v. Charleston Consol. 
Ry. & Lighting Co., 101 S.E. 282, 
113 S.C. 91. 

43. White V. Kimerer, 200 P. 430, S3 
Okl. 9. 

Where plaintiff dismissed with 
prejudice as to person In military 
service, on motion of his codefend¬ 
ants for a continuance, it was not 
error for the court to refuse to grant' 
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a continuance to the codefendants, no 
abuse of discretion appearing.—White 
V. Kimerer, 200 P. 430, 83 Okl. 9. 

44. Greenwood v. Puget Mill Co., 191 
P. 393, 111 Wash. 464. 

45. Minn.—^Nelson Real Estate 
Agency v. Seeman, 180 N.W. 227, 
147 Minn. 354. 

Tex.—^Hickernell v. Gregory, (Civ. 
App.) 224 S.W. 691. 

46. Strand v. Larson, 176 N.W. 736, 
45 N.D. 7. 

47. Olson V. Gowan Lenning Brown 
Co., 182 N.W. 929, 47 N.D. 544. 

Lapse of time 

Plaintiff is not within the state 
moratorium act, even if his equity of 
redemption was suspended since the 
inception thereof and until one year 
after Armistice Day, where plaintiff’s 
equity of redemption had expired be¬ 
fore institution of the suit.—Olson v. 
Gowan Lenning Brown Co., 182 N.W. 
929, 47 N.D. 544. 

48. Kosel V. First Nat. Bank, 214 N. 
W. 249, 65 N.D. 445. 

49. Mont.—Austby v. Tellowstone 
Valley Mortg. Co., 207 P. 631, 63 
Mont. 444. 

Or.—^Pierrard v. Hoch, 184 P. 494, 97 
Or. 71, reversed on other grounds 
191 P. 328, 97 Or. 71. 

Proceedings prior to act 

(1) Under the Soldiers* and Sailors’ 
Civil Relief Act, as amended, empow¬ 
ering the court to stay proceedings 
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use of sequestration proceedings to deprive one in the 
service of his property,50 to authorize a stay of execu¬ 
tion of a judgment,51 and to require a stay in pro¬ 
ceedings on appeal from an order denying a motion 
of one plaintiff that action be discontinued as to him, 
where his success would render the other plaintiff, 
serving in the naval reserve, solely liable for costs.52 


§ 37 

The provision of the act, preventing foreclosure of 
mortgages under a power of sale except on order 
of the court is not limited in its application to such 
property as is used by a soldier or sailor or his de¬ 
pendents for business or dwelling purposes.53 
Such provisions do not, however, apply to trans¬ 
actions effected without judicial action,54 will not 


commenced “during period of mili-i 
tary service” or to make other equita- I 
ble disposition of the case, a decree j 
of foreclosure may he stayed or 
otherwise disposed of only if suit i 
was commenced after passage of the 
act.—^Ebert v. Poston, 45 S.Ct. 18S, 
266 U.S, 648, 69 I«.Bd. 435, reversing 
Poston V. Ebert, 191 N.W. 202, 221 
Mich. 361, rehearing of which was 
denied 193 N.W. 201. 221 Mich. 361. 

(2) Sale under power of sale or un¬ 
der judgment entered upon warrant 
of attorney to confess judgment is 
not void under the Soldiers’ and Sail¬ 
ors’ Civil Relief Act, as amended, 
making the sale void if made during 
“period of military service” without 
leave of court, unless made after 
passage of the act.—^Ebert v. Poston, 
45 S.Ct. 188, 266 U.S. 548, 69 L.Ed. 
435, reversing Poston v. Ebert, 191 N. 
W. 202, 221 Mich. 361, rehearing of 
which was denied 193 N.W. 201, 221 
Mich. 361. 

(3) The period of redemption, un¬ 
der a state law providing for fore¬ 
closure of real estate mortgages by 
advertisement and sale at public ven¬ 
due, was not extended for period of 
military service under the Soldiers’ 
and Sailors’ Civil Relief Act where 
the sale was held before enactment 
of the statute.—^Ebert v. Poston, 45 
S.Ct. 188, 266 U.S. 548, 69 L.Ed. 435, 
reversing Poston v. Ebert, 191 N.W. 
202, 221 Mich. 361, rehearing of which 
was denied 193 N.W. 201, 221 Mich. 
361, certiorari granted Ebert v. Pos¬ 
ton, 44 S.Ct. 36, 263 U.S. 694. 68 L.Ed. 
610. 

(4) In an action to recover posses¬ 
sion of real property, defendants 
claiming under foreclosure, it was 
not error to exclude evidence that a 
third person was in the naval service, 
the Soldiers’ and Sailors’ Civil Relief 
Act being inapplicable, the mortgage 
having been foreclosed before? the 
statute and before the war.—Chance 
V. Hawkinson, 182 N.W. 911, 149 
Minn. 91. 

<5) Where a mortgage executed be¬ 
fore the act took effect was satisfied 
from proceeds of a subsequent mort¬ 
gage, obligation of which arose, by 
delivery and payment of considera¬ 
tion, after the act became effective, 
although dated March 7, 1918, but the 
prior mortgage was continued as se¬ 
curity for a subsequent loan, fore¬ 
closure thereof while the mortgagor 
was in military service was not con¬ 


trary to the act.—^Kendall v. Bolster, 
131 N.E. 319, 239 Mass. 152. 

A foreclosure suit, commenced be¬ 
fore Zi.(1919) c 104^ prohibiting fore¬ 
closure of a mortgage against an ex- 
service man within a year after hon¬ 
orable discharge, was not wrongful, 
and the effect of the act thereon was 
only to stay entry of a decree until 
expiration of the time limited by the 
act—^Austby v. Yellowstone Valley 
Mortg. Co., 207 P. 631, 63 Mont 444. 

SO. Bassham v. Evans, (Tex.Civ. 

App.) 216 S.W. 446. 

Bight to damages 

(1) A soldier who was ejected from 
his premises by means of sequestra¬ 
tion proceedings and was deprived 
of the protection to which he was en¬ 
titled under the Soldiers’ & Sailors’ 
Civil Relief Act (U.S.Comp.St §§ 
3078 iyia-3078 ^ss) could recover dam¬ 
ages regardless of whether the facts 
stated in the affidavit for sequestra¬ 
tion are true or false.—Bassham v. 
Evans, (Tex.Civ.App.) 216 S.W. 446. 

(2) Where a vendor violated Sol¬ 
diers’ and Sailors’ Civil Relief Act § 
302 (U.S.Comp.St § 3078%fe), in 
foreclosing a lien on a soldier’s prop¬ 
erty because of nonpayment of notes 
which the soldier had guaranteed to 
pay upon conveyance of property to 
him by the maker without making 
the soldier a party to the proceed¬ 
ings, the soldier’s right to damages 
was not affected by the fact that the 
maker was a party, and that the sol¬ 
dier’s father who was made a party 
was his agent and in possession, or 
by the fact that the soldier’s brother 
was a coSwner, the right under the 
statute being personal to the sol¬ 
dier,—^Bassham v. Evans, supra. 

(3) Where a vendor brought suit to 
foreclose his lien against the maker 
of purchase money notes, even if he 
had made a party to the proceeding 
the maker’s grantee, who was in mili¬ 
tary service, the latter could not re¬ 
cover, prior payments of purchase 
money as damages for the vendor’s 
recovery of the property without pro¬ 
ceeding under such act, since the 
vendor by lien foreclosure elected to 
aflSrm the contract and to treat the 
grantee as owner and to assume the 
position of mortgagee, so that the 
grantee’s rights were governed by § 
302 (U.S.Comp.St | 3078%ff), and not 
§ 301,—Bassham v. Evans, supra. 

Evidence 

In an action against defendants 
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who had obtained possession of plain¬ 
tiff’s premises by means of sequestra¬ 
tion proceedings without making 
plaintiff a party in violation of plain¬ 
tiff’s rights under Soldiers’ and Sail¬ 
ors’ Civil Relief Act, evidence of se¬ 
questration proceedings was properly 
admitted.—^Bassham v. Evans, (Tex. 
Civ.App.) 216 S.W. 446. 

51. Kuehn v. Neugebauer, (Tex.Civ. 
App.) 216 S.W. 259, dismissed for 
want of jurisdiction. 

Stay in spite of state statute 
The Soldiers’ and Sailors’ Civil Re¬ 
lief Act, authorizes the appellate 
court to grant a motion of an appel¬ 
lee, requesting it to instruct the clerk 
to issue a mandate, although costs 
had not been paid within one year 
from the reversal of a judgment in 
favor of appellee, it appearing that 
appellee entered the military service 
of the United States, before he be¬ 
came aware of reversal of his judg¬ 
ment, and served overseas until 
within three months of filing his mo¬ 
tion, notwithstanding Rev.St(1911) 
art 1559, which leaves the appellate 
court without discretion to order the 
issuance of the mandate when costs 
are not paid within the year,—^Kuehn 

V. Neugebauer, (Tex.Civ.App.) 216 S. 

W. 259, dismissed for want of juris¬ 
diction. 

52. Post V. Thomas, 170 N.T.S. 227, 
183 App.Biv. 525. 

53. Hoffman v. Charlestown Five 
Cents Sav. Bank, 121 N.E. 16, 231 
Mass. 324. 

Effect of foreclosure on. resale by 
mortgagee 

A mortgagee foreclosing under 
power of sale, during the time speci¬ 
fied in Soldiers’ and Sailors* Relief 
Act § 302 (U.S.Comp.St. [1918] § 

3078Hi^)» without an order of a court 
of equity, as required to give record 
title to the property in which one in 
military service owns a legal or equi¬ 
table interest, assumes the heavy bur¬ 
den of proof, in suit for specific per¬ 
formance of a contract to buy land 
from him, but the question whether 
such person had an interest is one of 
fact, not of law.—^Morse v. Stober, 
123 N.E. 780, 233 Mass. 223, 9 A.Ii.R. 
78. 

54. U.S.—^Ebert v. Poston, 45 S.Ct. 
188, 266 U.S. 548, 69 L.Ed. 435, re¬ 
versing Poston V. Ebert, 191 N.W. 
202, ^221 Mich. 361, rehearing of 
which was denied 193 N.W. 201, 221 
Mich. 36U 
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prevent a mortgage foreclosure by entry for breach 
of condition's nor forfeiture of a land contract by 
default,S6 nor do they affect the execution of the 
sheriff's deed on foreclosure after expiration of the 
period for redemption.®*^ The time for perform¬ 
ance of a condition subsequent in an oil and gas lease 
is not extended;®^ nor is the time for redemption 
from foreclosure sales, made before passage of such 
legislation.®^ 

A court cannot stay a foreclosure suit because one 
in the service might become liable depending on a 
possible deficiency resulting from the sale.®<^ 

The federal act does not prevent a mortgage fore¬ 
closure sale where the person in the service knew 
of it and made no objection.®^ 

A state moratorium act has been held not applica¬ 
ble to an order for sale to conserve property at¬ 
tached before the owner entered the service.®2 

(4) Requisites for Rendition of Judgment 

Where the statute so requires, an affidavit that 
defendant is not in the service is required for entry of 
a default judgment, but failure to file does not render 
the judgment void. 

Minn.—Taylor v. McGregor State 
Bank, 174 N.W. 893, 144 Minn. 249. 

S.D.—Granger v. Luther, 176 N.W. 

1019, 42 S.D. 636. 

Poreclosxire hy advertisement 

The Soldiers’ and Sailors’ Civil Re¬ 
lief Act of March 8, 1918 (U.S.Comp. 

St. [1918] § 3078^4a et seq), has no 
application to a nonjudicial proceed¬ 
ing for foreclosure of realty mort¬ 
gage by advertisement, as authorized 
by Minnesota statutes, which was 
fully completed by a sale prior to 
commencement of the mortgagor’s 
military service, although the re¬ 
demption period had not then ex¬ 
pired.—Taylor v. McGregor State 
Bank, 174 N.W. 893, 144 Minn. 249. 

A provision relating to a proceed¬ 
ing to enforce obligations originating 
prior to approval of the act and se¬ 
cured by mortgage, trust deed, or 
other security in the nature of a 
mortgage on property owned by a 
person in military service has no ap¬ 
plication to other obligations named, 
such as leases, rental contracts, or 
contracts for the purchase of prop¬ 
erty which may at the vendor’s op¬ 
tion be rescinded for nonpayment of 
purchase money installments.—Bass- 
ham V. Evans, (Tex.Civ.App.) 216 S. 

W. 446. 

55- Bell V. Bufiinton, 137 N.B. 287, 

244 Mass. 294. 

56ii Crenshaw v. Granet, 211 N.W. 

636. 237 Mich. 367. 

57. Olson V. Gowan Lenning Brown 
Co., 182 N.W. 929, 47 N.D. 544. 

58. Lima Oil & Gas Co. v. Pritchard, 

218 P. 863, 92 Okl, 113. 


Under the Soldiers^ and Sailors^ Civil Relief Act 
it was required that plaintiff, before entry of judg¬ 
ment by default against defendant, file an affidavit 
that defendant was not in the military service. This 
provision was not jurisdictional,®® and the affidavit 
was not required in cases of judgments on confes¬ 
sion,®^ or where defendant appeared,®® but only in 
cases of judgment by default for want of appearance 
to adverse process.®® Failure to file an affidavit 
did not entitle a defendant who was not in fact 
in the service to have a default judgment set aside,®7 
and the judgment will not be opened unless the rec¬ 
ord shows defendant was, as a matter of fact, in 
the service.®® Such an affidavit is filed in time if 
filed before entry of judgment although not filed 
until after entry of default.®® If an affidavit is not 
filed in a case where it is required and essential, the 
judgment and execution must be vacated and strick¬ 
en off.*^® 


(5) Setting Aside Judgment 

Motion to set aside a judgment against one while 
In the service must be made within the prescribed time, 
and must set out the defense to the action. 

61. Church v. Brown, 142 N.E. 91, 
247 Mass. 282. 

62l Studt V. Trueblood, 181 N.W. 445, 
190 Iowa 1225. 

63. Schroeder v. Levy, 222 Ill.App. 
252. 

64. Racunas v. Vaughan, 29 Pa.Dist. 
1058. 

65. N.Y.—^People ex rel. Rigoulot v. 
Byrne, 189 N.Y.S. 916. 

Pa.—Wells v. McArthur, 188 P. 322, 
77 Okl. 279. 

66. Racunas v. Vaughan, 29 Pa.Dist. 
1058. 

67. U.S.—^Howie Mining Co. v. Mc- 
Gary, (D.CW.Va.) 256 P. 38. 

N.M.—^Alzugaray v. Onzurez, 187 P. 

549, 25 N.M. 662. 

Not irregnlarity 

Plaintiff’s failure before entry of 
judgment against a defendant in de¬ 
fault to aie an affidavit that defend¬ 
ant is not in the military service, as 
required by Soldiers* and Sailors’ Re¬ 
lief Act March 8, 1918 § 200 (U.S. 
Comp.St. of 1918, U.S.Comp.St.Suppl. 
Annot.[19193 § 3078%bb), is not an 
irregularity for which judgment may 
be set aside under Code (1915) § 4230. 
—Alzugaray v. Onzurez, 187 P. 549, 25 
N.M. 662. 

68. Ga.—^Harrell v. Shealey, 100 S.E. 
800, 24 Ga.App. 389. 

Okl.—Wells v. McArthur, 188 P. 322, 
77 Okl. 279. 

69. Mader v. Christie, 198 P. 45, 52 
Cal.App. 138. 

70. Blume v. Battaglia, 28 Pa.Dist 
i 689. 


Beassignmeat of interest 

In a suit to cancel an oil and gas 
lease, where the evidence showed 
that plaintiff took record title to an 
undivided interest in the lease, sub¬ 
sequent to the passage of U.S.Comp. 
St. of 1918, U.S.Comp.StSuppl.Annot. 
(1919) § 3078%f, known as the Sol¬ 
diers’ and Sailors’ Civil Relief Act, 
for the obvious purpose of taking ad¬ 
vantage of the provisions of the act 
to delay the right of the lessor to 
proceed under the terms of the lease, 
such acquisition of record title was 
ineffectual for that purpose under § 
3078 ^Aqq.—Lima Oil & Gas Co. v. 
Pritchard, 218 P. 863, 92 Okl. 113. 

59. U.S.—Ebert v. Poston, 45 S.Ct. 
188, 266 U.S. 548, 69 L.Ed. 435, re¬ 
versing Poston V. Ebert, 191 N.W. 
202, 221 Mich. 361, rehearing of 
which was denied 193 N.W. 201, 221 
Mich. 361, certiorari granted Ebert 
V. Poston, 44 S.Ct 36, 263 U.S. 694. 
68 L.Ed. 610. 

Ala.—Wood V. Vogel, 87 So. 174, 204 
Ala. 692. 

N’.D,—Olson V. Gowan Lenning Brown 
Co., 182 N.W. 929, 47 N.D. 544. 

60. Dietz V. Treupel, 170 N.Y.S. 108, 
184 App.Div. 448. 

Compelling acceptance of deed 
In a mortgage foreclosure, the 
court has no power to compel plain¬ 
tiff to accept a deed of the premises 
by reason of the fact that a sailor 
will be liable if there is a deficiency, 
under the Soldiers’ and Sailors’ Civil 
Relief Act.—^Dietz v. Treupel, 170 N. 
Y.S. 108, 184 App.Div. 448. 
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A motion to set aside a judgment rendered against 
defendant while he was in service must be made with¬ 
in the time limited by the act,*^! and the motion must 
not only declare that defendant has a good and meri¬ 
torious defense to the action, but must set out what it 
isJ2 Where the motion is properly made it becomes 
the court’s duty to vacate the judgment.73 

§ 38. Offenses by Persons in Military or Na¬ 
val Service 

Persons in the military or naval service may be 
guilty of criminal acts for which they may be prosecut¬ 
ed in civil or military courts. 

The fact that one is in the military service cannot 
exempt him from crime,74 and persons in the military 
service may be guilty of offenses against state laws 
as well as against military lavr.^s Various provisions 
of the fifty-fourth through the ninety-sixth articles 
of war enumerate, and prescribe punishment for, of¬ 
fenses, some of which are peculiarly military offens¬ 
es, while others may be punishable as offenses against 
either military law or civil law. 

In time of peace a person in the military service 
who, in any portion of a state or territory not 
within the exclusive jurisdiction of the United States, 
commits a criminal offense recognized and made 
punishable by the local laws is amenable to the state 
or territorial courts therefor.^® While there is no 
federal statute expressly conferring such jurisdiction, 
it is clearly recognized by the seventy-fourth Article 


of War (10 U.S.CA. § 1546), providing for the de¬ 
livery of such offenders to the civil authorities when 
they are charged with offenses which are punishable 
by the laws of the land.77 If military authorities 
have any right to try members of the military for vio¬ 
lation of state or municipal law, it must be under fed¬ 
eral law, and, if there is any such law, it is para- 
mount.7S The provision against trial for murder 
or rape by courts-martial in time of peace does not 
apply to a murder before peace in the legal sense ;7^ 
but, where the homicide was without the territory 
of the United States, accused may be tried by court- 
martial, even though no state of war exists.SO The 
liability to trial by a court-martial does not, it was 
held, exempt accused from being tried in the civil 
courts for violation of the civil law.^i 

In time of war all offenses committed by soldiers 
are cognizable by courts-martial or military commis¬ 
sions, and, if the civil courts in time of war try and 
punish such offenders, it is because they are permitted 
to do so as a matter of comity or expediency.^^ How¬ 
ever, military courts do not have exclusive jurisdic¬ 
tion, even in time of war, over offenses ajrainst state 
laws by persons in the military service.^^ The ar¬ 
ticles of war do not deprive the civil courts, either 
in time of peace or war, of the concurrent jurisdic¬ 
tion previously vested in them over crimes against 
either federal or state laws committed within the 
geographical limits of the United States and the Dis¬ 
trict of Columbia by persons subject to military 


71. Combs V. Combs, 104 S,B. 656, 
180 N.C. 381. 

72. Combs v. Combs, supra. 

73. Thress v. Zemple, 174 N.W. 85, 
42 N.D. 599, 9 A.L.R. 1. 

74. Lancaster v. State, 106 So. 609, 
21 Ala.App. 140, certiorari denied 
106 So. 617, 214 Ala. 2, and 106 So. 
618, 214 Ala. 76. 

75. State v. Burton, 103 A. 962, 41 R. 
I. 303, L.R.A.1918P 559. 

Violation of speed law 
A person in the military service of 
the United States in time of war may 
be prosecuted for violating a state 
law regulating speed of motor vehi¬ 
cles, where the violation was not a 
matter of military necessity; but it 
is otherwise where such necessity ex¬ 
ists.—State V. Burton, 103 A. 962, 41 
R.I. 303, L.R.A.1918P 559. 

7©. U.S.—-U. S. V. Lewis, (Pa.) 26 S. 
Ct. 229, 200 U.S. 1, 50 L.Bd. 343, 
affirming 129 P. 823. 

Mo.—State v. Crowley, 37 Mo. 369. 

5 C.J. p 367 note 2. 

Ho may be detained by state an- 
thorities until after trial had, al¬ 
though he claims that the alleged of¬ 
fense was commicted in the perform¬ 
ance of his official duties.—U. S. v. 


Lewis, (Pa.) 26 S.Ct 229, 200 U.S. 1, 
50 L.£!d. 343. 

77. Ex p. McRoberts, 16 Iowa 600. 
City by-law or ordinance 

(1) A city by-law or ordinance is 
not in this sense a ‘*law of the land;” 
but a soldier who, when off duty, vio¬ 
lates it may be arrested in the act 
and restrained by the civil authori¬ 
ties, but may not be tried and punish¬ 
ed by them. It would be their duty to 
deliver him, on demand, to the mili¬ 
tary authorities.—^Ex .p. Bright, 1 
Utah 145. 

(2) While an enlisted soldier in 
time of peace may be subjected to ar¬ 
rest and punishment for violation of 
a municipal ordinance the same as a 
civilian, yet, where any punishment 
is sought to be inflicted which will 
interfere with the performance of the 
duties which he owes to the United 
States the utmost good faith is re¬ 
quired from the civil authorities, and 
any unfair or unjust discrimination 
against the offender because he is a 
soldier, or any departure from the 
strict requirements of the law, or any 
cruel or unusual punishment, may be 
inquired into by the federal courts in 
proceedings instituted by his com¬ 
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manding officer.—^Ex p. Schlaffer, (D. 
C.Fla.) 154 F. 921. 

7& In re Wulzen, (D.C.Ohio) 235 F. 
362, Ann.Cas.l917A 274. 

79. Kahn v. Anderson, (Kan.) 41 S. 
Ct. 224, 255 U.S. 1, 65 L.Ed. 469— 
Ex parte Givins, (D.C.Ga.) 262 P. 
702, affirmed Givens v. Zerbst, 41 S. 
Ct. 227, 255 U.S. 11, 65 L.Ed. 475. 

80. Ex parte Johnson, (D.C.Kan.) 3 
P.(2d) 705. 

81. Government v. McGregory, 14 
Mass. 499. 

82. Ex p. Bright, 1 Utah 145. 

83. Caldwell v. Parker, (Ala.) 40 S. 
Ct. 388, 252 U.S. 376, 64 L.Ed. 621. 
Conceding the power of congress 

to provide that, as the mere result of 
a declaration of war, state authority 
over offenses committed by persons 
in the military service shall be com¬ 
pletely destroyed, the known hostility 
of the American people to interfer¬ 
ence by the military with the regular 
administration of justice in the civil 
courts requires that such intention 
should not be ascribed to congress, 
in the absence of clear and direct lan¬ 
guage to that effect.—Caldwell v. 
Parker, (Ala.) 40 S.Ct. 388, 252 U.S. 
^376, 64 L.Ed. 621. 
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law,84 but in time of war the military authorities have 
the preference in the exercise of jurisdiction,85 and, 
if this preference is to be waived in favor of a civil 
court, the waiver must be by proper authority.86 

Where both the civil and military courts have ju¬ 
risdiction, the offender should be tried in the fonner 
in preference to the latter, under certain conditions 
and limitations,87 and it is the duty of the military 
authorities, under the seventy-fourth article, to de¬ 
liver him to the civil magistrate on the application of 
the party injured; but, if no such application is 
made, the military courts should then proceed to ex¬ 
ercise their jurisdiction.88 Where the military au¬ 
thorities have assumed jurisdiction of a case cogniza¬ 
ble by the military tribunals, the civil courts will not 
interfere to try the offender pending the proceedings 
before the military authorities.89 

When not in actual military service and within 
the military jurisdiction, as when on a furlough, 
a soldier may be arrested by the civil authorities 
for a criminal offense without the assistance of 
the military authorities.^^ 

§ 39 __ Mutiny 

Mutiny and sedition are made punishable by stat> 

ute. 

The sixty-sixth Article of War (10 U.S.C.A. § 
1S38) and the fourth Article for the Government 
of the Navy (34 U.S.C.A. § 1200 art 4) provide that 
any officer or soldier who begins, excites, causes, or 
joins in any mutiny or sedition, or who, being present 
at any mutiny or sedition, does not use his utmost en¬ 
deavor to suppress the same, or, having knowledge 
of any intended mutiny or sedition, does not, with¬ 
out delay, give information thereof to his command¬ 
ing officer, shall suffer death, or such other punish¬ 
ment as a court-martial may direct. 


§ 40. -Desertion 

a. In general 

b. Arrest of deserter 

c. Forfeiture of citizenship 

d. Effect on status of deserter 

e. Inducing desertion 

a. In G-eneral 

Desertion is the act of one in the service absenting 
himself from duty without authority and with the In¬ 
tention of not returning. Connection with the service 
is essential. 

Desertion is the act of a soldier in absenting him¬ 
self from his regiment, station, or duty, and from 
the sei’vice, without authority, and with the inten¬ 
tion of not returning; the absence may be originally 
without authority or it may begin at the end of a 
furlough or other leave of absence, or it may be 
originally involuntary, as where a soldier having 
been captured by the enemy fails to return to the 
service on escaping or being released from captivity; 
a deserter is one who is guilty of the offense of deser- 
tion.8^ Before a person can become a deserter from 
the army of the United States it is of course neces¬ 
sary that he should have been connected with that 
army as an officer or soldier.^^ Under the forty- 
seventh article of war either the receipt of pay or 
enlistment determines the status, and after enlist¬ 
ment a person becomes amenable to military juris¬ 
diction and may be tried for desertion, although he 
may have rendered no actual service and received 
no pay.83 Conversely, one who has been actually 
in the service and received pay may be tried for 
desertion, although his enlistment may have been 
improper,84 as in the case of desertion after enlist¬ 
ment by persons above maximum age.85 Where the 
enlistment of a minor is absolutely void by reason 
of his age, he cannot be a deserter, because he never 
became a soldier.98 


84. XT. S. V. Hirsch, (D.C.N.T.) 254 

F. 109. 

85. Ex parte King-, (D.C.Ky.) 246 F. 

86 $. 

If a member of the military is 
charged with disorderly conduct in 
violation of a municipal ordinance, a 
paramount remedy is provided for by 
punishment by the military authori¬ 
ties.—^In re Wulzen, (D.C.Ohio) 235 
F. 362, Ann.Cas.l917A 274. 

Wliere, during mobilization of the 
militia, at a time of Mexican trouble, 
a company marching to a meeting to 
encourage enlistments pushed its way 
through the crowd, hut It is not 
shown that it was done violently, or 
that the prosecuting witness was 
even- touched, the military authori¬ 
ties, and not the state courts, have 


power to try members of the com¬ 
pany for such alleged breaches of the 
peace.—In re Wulzen, (D.C.Ohio) 235 
F. 362, Ann.Cas.l917A 274. 

86. Ex parte King, (D.C.N.T.) 246 
F. 868. 

87. 6 Op.Atty.-Gen. 413. 

8a Ex p. Mason, 105 TJ.S. 696, 26 Li. 
Ed. 1213. 

89. U. S. V. Mackenzie, (D.C.N.T.) 
30 F.Cas.No.18,313, 1 N.Y.Leg.Obs. 
371. 

90. Ex p. McRoberts, 16 Iowa 600. 

91. See Winthrop Military L. (2d ed) 
p 984. And see Articles of War, 
arts 28, 58—^5 C.J. p 350 note 89. 
Mere absence without leave does 

not constitute the offense pf willful 
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desertion; there must also be the in¬ 
tention not to return to the service.— 
Hanson v. South Scituate, 115 Mass. 
336. 

Private who does not rejoin his 
regiment at the expiration of his fur¬ 
lough may be arrested as a deserter. 
—^Hickey v. Huse, 66 Me. 493. 

98. Hoskins v. Pell, (Miss.) 239 F. 
279, 162 C.C.A. 267—5 C.J. p 360 
note 91. 

9a In re Grimley, (Mass.) 11 S.CJt 
54, 137 U.S. 147, 34 L.Ed. 636. 

94. In re Grimley, supra—^In re 
Dohrendorf, (C.C.Kan.) 40 F, 148. 
95w U. S. V. Grimley, (Mass.) 11 S. 

Ct 64, 137 U.S. 147, 34 L.Bd. 636. 

9a Hoskins v. Pell, (Miss.) 239 F» 
279, 162 C.C.A. 267. 
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Desertion by conscript The mere failure of a 
draft registrant to report for duty does not make him 
a deserter where the regulations require that such 
failure, to have that effect, must have been with in¬ 
tent to evade military service.97 intent to evade 
military service is the very essence of the offense.^^ 
One who is under indictment for nonregistration may 
be registered by the draft board and his failure to re¬ 
spond to a call for service will make him a deserter.^^ 

Under naval regulations a deserter is one who 
is absent without leave and with a manifest inten¬ 
tion not to return, while a straggler is one absent 
Without leave with the probability that he does not 
intend to desert, but he may become a deserter 
thi jugh prolonged absence.^ 

b. Arrest of Deserter 

Arrest of deserters may be made by any military 
officer, OP by a noncommissioned officer or private au¬ 
thorized to make it, or by civilians when authorized by 
stat>t«te. 

A deserter may be arrested by a military officer, or 
by a ^loncommissioned officer, or private duly author¬ 
ized to make the arrest,^ and no warrant is neces¬ 
sary for this purpose.^ However, in the absence 
of a statute so providing a civil officer or private 
citizen has no authority as such, and without the 
order or direction of a military officer, to make such 
arrests, as will be seen in the title Arrest (§ 5 et 
seq); but this authority has in some instances been 
conferred by statute (10 U.S.C.A. § 1578).*^ An or¬ 
der of the war department authorizing certain offi¬ 
cials to arrest deserters should be construed strictly, 
and does not authorize the deputies of the persons 
named to make the arrest.5 Authority to arrest when 
notice was given describing the deserter gives no 
authority to arrest when no notice has been given, 
and will not excuse an arrest made in such a case.® 
Authority to arrest a person as a deserter does not 
include authority to seize and carry away his private 


property.^ 

Liability of officer making arrest A duly au¬ 
thorized officer who, for probable cause, arrests a 
person as a deserter is not liable to the person ar¬ 
rested in an action for false imprisonment® 

Delivery of deserter to military authorities. An 
act of congress authorizing civilians to arrest de¬ 
serters is in derogation of the common law, and its 
terms must be strictly pursued; and, if an officer 
making an arrest fails to embrace the first oppor¬ 
tunity to bring the prisoner before a competent tri¬ 
bunal for trial, as required by the statute, but keeps 
him unnecessarily in confinement, he is liable to the 
party aggrieved for damages.® In the absence of a 
statutory provision as to the time within which the 
person arrested as a deserter shall be sent to the mili¬ 
tary commander or post, he must be sent within a 
reasonable time.^® 

Shooting deserter attempting to escape. Where 
soldiers sent by the military authorities to recap¬ 
ture an escaped deserter, in obedience to orders 
lawful on their face, and acting in good faith and 
without any criminal intent, fire on and kill the fugi¬ 
tive while he is attempting to evade arrest, they are 
not subject to trial by a state court for homicide.^i 

c. Porfeiture of Citizenship 

When so provided by statute, desertion entails loss 
of citizenship. 

In addition to the other lawful penalties of the 
crime of desertion, it was provided by the act of 
March 3, 1865 that deserters from the army, in cer¬ 
tain cases, should be deemed to have forfeited the 
right of citizenship, and to be incapable of hold¬ 
ing any office of trust or profit under the United 
States (Revised Statutes, §§ 1996, 1998).^® The 
act being highly penal, strict construction in favor of 
the citizen is required.^® It applies only to deserters 


97- U. S. V. McIntyre, (C.C.A.Mont.) , 
4 F.(2d) 823. I 

98. Farley v. Eatliff, (C,CA.W.Va.) 

267 F. 682. 

99. Ex parte Thieret, (C.C.A.01iio) 

268 F. 472—^Ex parte Dunn, (D.C. 
Mass.) 260 F. 871. 

1. Reed V. U. S., (N.T.) 252 F. 21.164 
C.C.A. 133. 

2. U.S.—In re Fair, (C.C.Neb.) 100 
F. 149. 

Me.—^Hutchings v. Van Bokkelen, 34 
Me. 126. 

5 C.J. P 360 note 97. 

3. Hickey v. Huse, 66 Me. 493, 

4. See 6 C.J. p 351 note 1. 

Statutes autlLorizin^r axrest by civil 

officers were not intended to take 


away, and do not take away, the au¬ 
thority of army officers in the matter 
of arrests.—^In re Fair, (C.C.Neh.) 100 
F. 149. 

Deserters from navy or marine 
corps see Act Fehr. 16, 1909 c 131 § 
15 tSS U.S.St at D. P 622; 34 U.S.C. 
A. § 1011]. 

5. Trask v. Payne, 43 Barb. (N.T.) 
569. 

a People V. Hamilton, 170 N.T.S. 
705, 183 App.Div. 55. 

7. Clark v. Cumins, 47 Ill. 372. 
a Hawley v, Butler, 64 Barb.(N.T.) 
490. 

9. Hawley v. Butler, supra, 
la Hawley v. Butler, supra 
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11. In re Fair, (C.C.Neb.) 100 F. 149. 

12. Shis act is not unconstitutional. 
—State V, Symonds, 57 Me. 148. 

Effect on state rights 

Whether the penalty imposed by 
the act of March 3, 1865 [13 U.S.St. 
at D. p 490 c 79 § 13] on a person 
found guilty of desertion from the 
army of the United States, depriving 
him of his rights as a citizen of the 
United States, deprives him also of a 
previously existing right as a citizen 
of this commonwealth to vote for 
members of the general court, and 
thus disqualifies him as a juror, 
quaere.—Com. v, Wong Chung, 71 N. 
E. 292, 186 Mass. 231, 1 Ann.Cas. 193. 

13 . Me.—State v% Symonds, 67 Me. 
148. 



ABMY AND NAVY 


6 C.J.S, 


§ 40 

duly convicted by a court-martial.^^ Under the Act 
of August 22, 1912, forfeiture of citizenship and ca¬ 
pacity to hold office result only from desertion in time 
of war and forfeitures of such rights incurred under 
former statutes for desertion in time of peace may be 
mitigated or remitted by the president (8 U.S.CA. § 
11 ). 

d. Effect on Status of Deserter 

A deserter is regarded as continuing In the service 
during the period of his desertion. 

A deserter, notwithstanding his unauthorized ab¬ 
sence from duty, is regarded as continuing in the 
service during the period of his desertion,and, hav¬ 
ing never been discharged from the service, is still 
subject to the jurisdiction of a military tribunal.^® 
He cannot, however, be said to have “duly served” 
during the time of his desertion, within the mean¬ 
ing of a statute granting certain privileges or re¬ 
wards to persons who have duly served for a pre¬ 
scribed period.l'^ 

e. Inducing Desertion 

Inducing another to desert Is an offense punishable 
‘ nder the articles of war. 

The fifty-ninth Article of War (10 U.S.CA. § 
i331) provides that any officer or soldier who advises 
0 / persuades any other officer or soldier to desert the 
service of the United States shall, in time of war. 
Suffer death, or such other punishment as a court- 
martial may direct; and in time of peace, any punish¬ 
ment, except death, which a court-martial may direct. 
'i tiis, as shown hereinafter (§ 45), is also an offense 
when committed by a person not in the military serv¬ 
ice. 

§ 41. — Other Offenses 

The articles of war and the articles for the gov¬ 
ernment of the navy enumerate and provide punish¬ 
ment for numerous offenses of which persons subject 
to military law may be guilty. 

In addition to the offenses of mutiny and deser¬ 
tion discussed in the immediately preceding sections, 
the Articles of War (10 U.S.CA. §§ 1471-1593) and 
the Articles for the Government of the Navy (34 

Mass.—Com. v. WoniT Chung, 71 N.B.' 

292, 186 Mass. 231, 1 Ann.Cas. 193. 

Pa.—-Huber v. Reily, 53 Pa. 112. 

14. Com. V. Wong Chung, 71 N.B. 

292, 186 Mass. 231, 1 Ann.Cas. 193— 

6 aJ. p 351 note 12. 

15. Lunenburg v. Shirley, 132 Mass. 

498. 

16. In re Cadwallader, (C.C.Mo.) 127 
P. 881. 

17. Lunenburg v. Shirley, 132 Mass. 

498. 

18. Assault with a rifle aud Inflic- 


U.S.CA. § 1200 arts 1-70) enumerate and provide 
punishment for numerous other offenses, some of 
which will be considered here. 

General article. The ninety-sixth, formerly the 
sixty-second Article of War (10 U.S.CA. § 1568) 
provides that a.11 crimes not capital, and all disorders 
and neglects, which officers and soldiers may be guilty 
of, to the prejudice of good order and military dis¬ 
cipline, are to be taken cognizance of by a general or 
other court-martial, according to the nature and 
degree of the offense, and punished at the discre¬ 
tion of the court.1^ This jurisdiction extends to 
the trial and punishment of acts which tend to bring 
reproach and disgrace on the service of which they 
are members, whether those acts are done in the 
performance of military duties, in a civil position, in 
a social relation, or in private business.^^ Under this 
general authority, military courts-martial are intrust¬ 
ed with the discretion of determining whether the 
acts proved are prejudicial to good order and military 
discipline, the gravity and degree of the offense, and 
the punishment appropriate to be imposed. It is 
peculiarly for the court-martial to determine wheth¬ 
er the crime charged was “to the prejudice of good 
order and military discipline.^^O Where, however, 
an offense is specially provided for in any of the 
articles of war prior to the ninety-sixth, the grant 
of jurisdiction to a court-martial to try and to punish 
such offense is conferred by the particular article 
which mentions it, and not by the general language 
of the sixty-second article.2l 

Under the eighth Article for the Government of 
the Navy (34 U.S.CA. § 1200), prescribing the of¬ 
fenses for which a person of the navy may be tried, 
a charge of scandalous conduct tending to the de¬ 
struction of good morals, in that the petitioner, a 
chief commissary steward, testified falsely with ref¬ 
erence to certain charges, is sufficient .22 

Conduct unbecoming officer and gentleman. The 
ninety-fifth Article of War (10 U.S.CA. § 1567) 
provides that “any officer who shall be convicted of 
conduct unbecoming an officer and a gentleman shall 
be dismissed from the service.”23 This article con- 

570, 116 U.S. 167, 29 L,Ed. 601—5 
C.J. p 353 note 36. 

20. Carter v. McClaughry, (Kan.) 22 
S.Ct 181, 183 U.S. 365, 46 L.Ed. 236, 
affirming (C.C.) 105 F. 614—5 C.J. 
p 353 note 37. 

21. In re Carter, (C.C.]Sr.T.) 97 F. 
496. 

22. Ex p. Dickey, (D.CMe.) 204 F. 
322. 

23. In re Carter, (C.C.N.T.) 97 F. 
496, affirmed 99 F. 948, 40 C.C.A. 
199, appeal dismissed 20 S.Ct 713, 


tion of mortal wound.—In re Stubbs, 
(C.C.Wash.) 133 P. 1012. 

Attempts to sboot prisoner.—^Ex p. 
Mason, 105 U.S. 696, 26 L.Ed. 1213. 

Embezzlement*—Carter v. Mc¬ 
Claughry, (Kan.) 22 S.Ct. 181, 183 U. 
S. 365, 46 L.Ed. 236, affirming (C.C.) 
105 F. 614—5 C.J. p 353 note 35 [d], 
Somicide punishable by imprison¬ 
ment.—Grafton v. U. S., (Philippine) 
27 S.Ct 749, 206 U.S. 333, 51 L.Ed. 
1084, 11 Ann.Cas. 640. 

19. Smith V. Whitney, (D.C.) 6 S.Ct 
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templates that prosecutions under it should be limit¬ 
ed to the more serious class of offenses, that is, the in¬ 
termediate grades of offenses coming between the 
grossest offenses of which an officer may be guilty 
and which are not specially enumerated in the ar¬ 
ticles of war, and those which are simply preju¬ 
dicial to good order and military discipline, such 
as are contemplated by the ninety-sixth article, and 
the commission of which by any person is a sure 
indication that he is unfitted to hold an office of 
trust and honor in the military service.24 It should 
be noted that the ninety-fifth article is wholly in¬ 
dependent of other definitions of offenses in the 
statutes and the same course of conduct may con¬ 
stitute an offense elsewhere provided for, and may 
also warrant a conviction under this article.^S 

Disobedience of orders. A prompt and unhesitat¬ 
ing obedience to orders is indispensable to the at¬ 
tainment of the object of the military service, and an 
inferior must obey the orders of his superiors ac¬ 
cording to their terms without any reference to his 
own judgment as to their propriety, expediency, or 
probable consequences,unless the illegality of such 
order is so clearly shown on its face that a man 
of ordinary sense and understanding would, when 
he heard it read or given, know that the order was 
illegal^^ Disobedience is made punishable by the 
sixty-fourth and sixty-fifth Articles of War (10 U.S. 
CA. §§ 1536, 1537), and by the Articles for the Gov¬ 
ernment of the Navy (34 U.S.C.A. § 1200 art 4). 

Frauds against government The ninety-fourth 
Article of War (10 U.S.C.A. § 1566) provides for 
punishment of frauds against the government by 
persons subject to military law. The provisions 


of this article are not affected by the fact that pro¬ 
visions of the federal criminal code relate to the same 
subject matter.28 

The sixtieth article of war provides that any per¬ 
son in the military service who misappropriates any 
money of the United States “furnished or intended 
for the military service thereof,” shall be punished, 
etc.29 

Fraudulent enlistment. The fifty-fourth Article 
of War (10 U.S.C.A. § 1526) makes punishable the 
offense of procuring one^s self to be enlisted by means 
of willful misrepresentation or concealment as to 
his qualifications for enlistment A misrepresenta¬ 
tion respecting age and citizenship, whereby one se¬ 
cures the pay and emoluments of a soldier is an of¬ 
fense against military law subject to be dealt with 
according to the fifty-fourth Article of War.^o A 
minor, under enlistment age, who attempts to en¬ 
list, but does nothing more, is not guilty of the of¬ 
fense of fraudulent enlistment.^i Fraudulent en¬ 
listment in the navy is punishable under the Articles 
for the Government of the Navy (34 U.S.C.A. § 1200 
art 22 (b)). 

Offenses regarding military property. The eighty- 
third and eighty-fourth Articles of War (10 U.S.C.A. 
§§ 1555, 1556) and the fourteenth Article for the Gov¬ 
ernment of the Navy provide against the sale or neg¬ 
ligent loss or spoiling of-issued property.^2 

Miscellaneous crimes. The ninety-third Article of 
War authorizes the trial and punishment by a general 
court-martial of persons in the military service charg¬ 
ed with, and found guilty of, certain enumerated of- 
fenses.33 This jurisdiction is not exclusive, but may 


177 U.S. 496, 44 L.Ed. 861—5 C.J. | 
p 352 note 32. 

24. Swaim’s Case, 18 Op.Atty.-Gen. 
113—5 C.J. p 352 note 33. 

25. McRae v. Henkes, (C.C.A.Kan.) 
273 F. 108, reversing (D.C.) Ex par¬ 
te Henkes, 267 F. 276, and certio¬ 
rari denied Henkes v. McRae, 42 S. 
Ct. 317, 258 U.S. 624, 66 L.Ed. 797— 
5 C.J. p 353 note 34. 

aa. U.S.—Martin v. Mott, (N.T.) 12 
Wheat. 19, 6 L.Ed. 537. 

Ark.—Trammell v. Bassett, 24 Ark. 
499. 

Tenn.—Riggs v. State, 3 Coldw. 85, 
91 Am,D. 272. 

5 C.J. p 351 note 18. 

2(7. In re Pair, (C.C.Neb.) 100 P. 149. 
2& U. S. V. Barry, (D.C.N.T.) 260 P. 
291. 

29. fimhezzlesnent by an army officer 
of money appropriated for river and 
harbor improvements, with whose 
disbursement he is intrusted, in vio¬ 
lation of Rev.St S 5488. relating to 


the improper disposition of public 
money by any disbursing officer of 
the United States, is not the embez¬ 
zlement of money ‘‘furnished or in¬ 
tended for the military service,” 
within the meaning of Articles of 
War, art 60 subd 9.—Carter v. Mc- 
Claughry, (Kan.) 22 S.Ct. 181, 183 U. 
S. 365, 46 L.Ed. 236, affirming (C.C.) 
105 F. 614—In re Carter, (C.C.N.Y.) 
97 F. 496, appeal dismissed 20 S.Ct. 
713, 177 U.S. 496. 44 L.Ed. 861. 

30. Ex parte Dostal, <D.C.Ohio) 243 
F. 664. 

Fraudulently enlisting in violation 
of sixty-second article of war.—^Unit¬ 
ed States V. Williford, (N.Y.) 220 P. 
291, 136 C.C.A. 273. 

Minor is punishable if fraudulently 
enlisting in violation of sixty-second 
article of war.—^United States v. Wil¬ 
liford, (N.Y.) 220 F. 291, 136 C.C.A. 
273. 

31. Hoskins v. Pell, (Miss.) 239 P. 
279. 152 C.C.A. 267. 
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32. Sale of military clothing issued 
to a soldier during his term of serv¬ 
ice constitutes an offense against the 
military law, for which he may be 
punished by a court-martial, as pro¬ 
vided by Articles of War, art 17. 
—U. S. V. Michael, (D.C.Tex.) 153 F. 
609—5 C.J. p 352 note 28 [a], 

33L Ex p. Mason, 105 U.S. 696, 26 

L.Ed. 1213. 

Under Articles of War, art 58 (Rev. 
St. § 1342), in force prior to March 
1, 1917, authorizing courts-martial in 
time of war to punish the offenses of 
“assault and battery with intent to 
kill” and “wounding by shooting or 
stabbing with intent to commit mur¬ 
der,” a court-martial was without 
jurisdiction to impose imprisonment 
on a defendant on conviction for as¬ 
saulting another by cutting him with 
a knife, without intent to kill, or for 
assaulting another by shooting at 
him with a pistol with intent to kill. 
—^Anderson v. Crawford, (C.C.A.Kan.) 
,265 F. 504. 
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be exercised concurrently with the civil courts, un¬ 
less the operation of the latter is suspended.®* 

§ 42. Offenses by Person Not in Military or 
Naval Service 

Persons not in the service may be guilty of various 
offenses against, or bearing on, the service, and these 
will be considered with particularity infra §§ 43-46. 

§ 43. — Relating to Enlistment, Draft, or 
Service 

Persons not fn the service may be guilty of viola¬ 
tions of statutory provisions relating to enlistment, 
draft, or service, as by inciting insubordination, counsel¬ 
ing refusal of service or aid, and the like. 

The federal acts known as the Selective Service 
Law of May 18,1917 and the Espionage Act of June 


IS, 1917, together with various statutes enacted in 
the several states provided for the prosecution and 
punishment of persons aiding in evasion of the draft, 
or obstructing enlistment, inciting disloyalty or muti¬ 
ny or otherwise counseling obstruction of the govern¬ 
ment in the prosecution of war. The constitutional¬ 
ity of the federal legislation was upheld,^5 and a 
state statute making it unlawful to discourage en¬ 
listments was held a valid exercise of the police pow¬ 
er of the state.^® State statutes making it an of¬ 
fense to advocate or teach that citizens should re¬ 
fuse aid and assistance to the government in its 
prosecution of war have for their object the rendi¬ 
tion of aid to the federal authorities to prevent and 
suppress sedition and like conduct.^^ Under such 
statutes it is not material that the offending acts 
produced no results, or that the statements were 


34. Coleman v. Tennessee, (Tenn.) 
07 U.S. 609, 24 L.Ed. 1118. 

3&. O’Connell v. U. S., (Cal.) 40 S.Ct. 
444, 253 U.S. 142, 64 L.Ed. 827. 

361 Gilbert v. State of Minnesota, 41 
S.Ct. 125, 254 U.S. 325, 65 L.Ed. 287, 
affirming State v. Gilbert, 169 N.W. 
790, 141 Minn. 263. 

State statute^ making it tuHawfnl 
to utter words in a public meeting 
which tend to discourage recruiting 
in the military or naval forces, was 
sustainable during time of war un¬ 
der the police power of the state to 
preserve the public peace, since state¬ 
ments of that character at a public 
meeting tend to provoke violence.— 
Gilbert v. State of Minnesota, 41 S.Ct. 
125, 254 U.S. 325, 65 L.Ed. 287, affirm¬ 
ing State V. Gilbert, 169 N.W. 790, 141 
Minn. 263. 

Altho>ugh the exclusive right to 
wage war and to raise and maintain 
armies is vested in the United States, 
the state of Minnesota has such an 
interest in the successful conduct of 
a war by the United States that it 
was authorized to enact a statute 
during the recent war with the Ger¬ 
man government, making it unlawful 
to interfere with or discourage the 
enlistment in the military or naval 
service of the United States.—Gilbert 
V. State of Minnesota, 41 S.Ct. 125, 
254 U.S. 326. 65 L.Ed. 287, affirming 
State V. Gilbert, 169 N.W. 790, 141 
Minn. 263. 

No Infrii^emeut of federal power 
L.(1917) c 463 (Gen.StSuppl.C1917] 
§§ 8521—1 to 8521—6), and § 3 there¬ 
of, making it an offense to discourage 
enlistment or aid to the United States 
in carrying on war, did not infringe 
U.S.Const. art 1 § 8, conferring on 
congress the power to raise armies.— 
State V. Gilbert, 169 N.W. 790, 141 
Minn. 263—State v. Holm, 166 N.W. 
181, 139 Minn. 267, L.B.A.1918C 304. i 


Not affected by Espionage Act 
A state law, making it a criminal 
offense to deter from enlisting in 
military forces or aiding in prosecut¬ 
ing war, was not abrogated or sus¬ 
pended by the Espionage Law.—State 
V. Holm, 166 N.W. 181, 139 Minn. 267, 
L.R.A.1918C 304. 

37. State V. Townley, 168 N.W. 691, 
140 Minn. 413. 

38 , U.S.—White V. U. a, (C.C.A. 

Ohio) 263 P. 17, certiorari denied 40 
S.Ct. 587, 253 U.S. 496, 64 L.Ba. 
1030—Wessels v. U. S., (C.C.A. 

Tex.) 262 P. 389, certiorari denied 
40 S.Ct. 481, 253 U.S. 485, 64 L.Ed. 
1025—Reeder v. U. S., (C.C.A.Okl.) 
262 P. 36, certiorari denied 40 S.Ct. 
346, 252 U.S. 681, 64 L.Ed. 726— 
Heynacher v. U. S., (S.U.) 257 P. 
61, 168 C.C.A 273, certiorari denied 
40 S.Ct 64, 250 U.S. 674, 63 L.Ed. 
1201—Rhuberg v. U. S., (Or.) 255 
P. 865, 167 C.C.A 185—^Deason v. 

U. S., (Tex.) 254 P. 259, 166 C.C.A 
547, certiorari denied 39 S.Ct. 290, 
249 U.S. 607, 63 L.Ed. 799—O’Hare 

V. U. S„ (N.D.) 263 F. 538, 165 C.C. 

A 208, certiorari denied 39 S.Ct. 
257, 249 U.S. 598, 63 L.Ed. 795—U. 
S. V. Eastman, (D.C.N.T.) 252 P. 232 
—^U. S. V. Nearing, (D.C.N.T.) 252 
F. 223—United States v. Krafft, (N. 
J.) 249 P. 919, 162 C.C.A 117, L.R. 
A.1918P 402, certiorari denied 

Krafft V. United States, 38 S.Ct. 
582, 247 U.S. 520, 62 L.Bd. 1246—U. 
S. V. Pierce, (D.C.N.T.) 245 P. 878. 
affirmed Pierce v. U. S., 40 S.Ct 205, 
252 U.S. 239, 64 L.Ed. 642. 

Minn.—State v. Kaercher, 169 N.W. 
699, 141 Minn. 186. 

It has been held that in view of 
Pen.Code § 135, showing that con¬ 
gress, when desiring to punish at¬ 
tempts, so plainly declared, Espion¬ 
age Act June 15, 1917 § 3, denouncing 
the offense of willfully obstructing 
recruiting or enlistment service of 
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the United States, does not include a 
mere attempt to obstruct.—^U. S. v. 
Hall, (D.C.Mont.) 248 P. 150. 

“Every man has a perfect right to 
any opinion he may see fit to form 
about any proposed law, or about any 
law that is on the statute books. 
Any man may do anything, in itself 
legal, to secure the repeal of any law 
in force. To that end he may make 
any argument that commends itself 
to his reason and judgment against 
the policy of any particular law, 
whether it be the law for a selective 
draft or any other. And he is not 
answerable for the wisdom of his 
■arguments. He could not very well 
be put on trial even for the good 
faith of some of them. I am afraid, 
if he could be, most of the political 
orators in every campaign would be 
liable for much they say about the 
other party. We all of us say more 
against our political opponents than 
we really believe. But there is one 
limit. As long as the law is the law, 
it is the duty of every man to obey 
it; and he may not, under color or 
pretense of arguing against the wis¬ 
dom of the law, or of advocating its 
repeal, do anything with intent to 
procure its violation.’’—^U. S. v. 
Baker, (D.C.Md.) 247 P. 124. 

As long as law is in force it is the 
duty of every man to obey it; hence 
anyone, under pretense of arguing 
against the wisdom of the Selective 
Draft Act or advocating its repeal, 
who did anything with intent to pro¬ 
cure its violation, was guilty of an 
offense.—^U. S. v. Baker, (DO.Md.) 
247 P. 124. 

Circular tending to obstruct the 
draft was not protected by the First 
Amendment of the constitution be¬ 
cause it happened to be unsuccessful. 
—Schenck v. U. S., 39 S.Ct. 247, 249 
U.S. 47, 63 L.Bd. 470, affirming (D.C.> 
U. S. V. Schenck, 253 F. 212. 
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true or false,3 9 nor need the statements directly and 
expressly urge refusal of support,^® it being enough 
that the statements, if believed, would naturally and 
reasonably deter enlistment and the giving of aid.'^i 
Where the acts prohibited were done willfully, with 
intent to produce the results condemned by the stat¬ 
ute, the statute was violated and the violator was 
subject to punishment even assuming that he might 
foe loyal.42 

Whether language or statements constituted a vio¬ 
lation of these acts must be determined by whether 
their natural tendency, in the light of facts of gen¬ 
eral knowledge, was to discourage enlistment or ren¬ 


dition of assistance.^3 If they were such, and the 
time and circumstances under which they were made 
were such that they would not produce the results 
denounced by the acts, then was a crime commit¬ 
ted.^^ Intent has been held not to be an ingredient 
of the offense of teaching or advocating non enlist¬ 
ment or nonaid to the government.'*^ 

Anything which would impede, hinder, or em¬ 
barrass the recruiting service would obstruct it, ob¬ 
structions, within the act, not being confined to acts in 
the nature of torts against the persons actually en¬ 
gaged in recruiting.*^ Violations might consist of 
the repetition of statements of others with the rep- 


39 . Wolf V. tJ. S., (S.D.) 259 F. 388, 
170 C.C.A. 364—U. S. V. Baker. (D. 
C.Md.) 247 F. 124. 

40 . U.S.— V, S. V. Nearing, (D.C.N. 
T.) 252 F. 223. 

Minn.—State v. Holm, 166 N.W. 181, 
139 Minn. 267, L.R.A.1918C 304. 

41. State V. Randall, 173 N.W. 425, 
143 Minn. 203—State v. Gilbert, 169 
N.W. 790, 141 Minn. 263. 

One wlio, knowing and understand¬ 
ing tke contents of a pampMet, dls;- 
tiibuted it was charged with an in¬ 
tent and attempt to bring about all 
such consequences as reasonably 
might be anticipated,—^Pierce v. U. 
S., 40 S.Ct. 205, 252 U.S. 239, 64 L.Ed. 
542, affirming (D.C.) 245 F. 878. 

42. Shidler v. U. S., (Nev.) 257 F. 
620, 168 C.C,A. 570. 

Mere utterance of seditious words 
in the presence of a person subject 
to military duty under the Selective 
Service Law (Comp.St.C1918] §§ 

2044a-2044k), if intended to induce 
insubordination, disloyalty, or refusal 
of duty, was sufficient to constitute 
an offense under Espionage Act' June 
15, 1917 § 3 (Comp.St.[1918] § 

10212c); so in a prosecution under 
such section, based on such utter¬ 
ances, an instruction that to consti¬ 
tute an attempt to commit a crime 
there must be specific intent to com¬ 
mit it, followed by an overt act, was 
confusing and properly refused.— 
Shidler v. U. S., (Nev.) 257 F. 620, 168 
C.C.A. 570. 

43 . XJ.S.—Schenck v. U. S., 39 S. Ct 
247, (Pa.) 249 U.S. 47, 63 L.Ed. 470, 
affirming (D.C.) U. S. v. Schenck, 
263 F. 212—Coldwell v. U. S., (R. 
I.) 266 F. 805, 168 C.C.A. 151, cer¬ 
tiorari denied 40 S.Ct. 10, 250 U.S. 
661, 63 L.Ed. 1195. 

Minn.—State v. Townley, 168 N.W. 
591, 140 Minn. 413. 

Where words spoken by defendant 
were alone relied on as constituting 
an attempt to cause insubordination 
or mutiny in the military forces, the 
circumstances under which they were 
spoken must be considered in deter¬ 
mining whether the words were of 


such a nature as to violate Espionage 
Act June 15, 1917 tit 1 § 3 (Comp.St. 
of 1918, Comp.St.Suppl.Annot.[1919] 

§ 10212c).—^Dickson v. U. S., (C.C.A 
Iowa) 278 F. 728. 

Fnblication and distribution of cir¬ 
culars 

(1) Circulation in leaflet form of 
resolutions adopted by the National 
Nonpartisan League professing loy¬ 
alty to, and support of, the govern¬ 
ment, urging immediate declaration 
of terms of peace without conces¬ 
sions indemnities, etc., demanding 
abolition of secret diplomacy, cessa¬ 
tion of gambling in necessities of life 
and of enormous war profits, and de¬ 
claring for freedom of speech did not 
violate L.(1917) c 463 § 3 (Gen.St. 
Suppl.C1917] § 8521—3), by advocat¬ 
ing that citizens of Minnesota should 
not aid the United States in carrying 
on war.—State v. Townley, 168 N.W. 
591, 140 Minn. 413. 

(2) Publication and circulation of 
leaflets stating that the moving cause 
of World War was political autoc¬ 
racy, the struggle of political over- 
lords to perpetuate and extend in¬ 
dustrial autocracy, did not violate L. 
(1917) c 463, § 3 (Gen.St.Suppl.[1917] 

§ 8521—3) by advocating that citizens 
of Minnesota should not aid the Unit¬ 
ed States in prosecuting war, such 
language characterizing the German 
military machine and its objects, and 
not the United States.—State v. 
Townley, supra. 

(3) In a prosecution for violation 
of L.(1917) c 463 (Gen.St.Suppl.[1917] 
§§ 8521—1 to 8521—6), based on cir¬ 
culation of resolutions adopted by 
the National Nonpartisan League, the 
court could not inject by inference 
matters of substance between the 
lines of the resolutions and predicate 
a conviction thereon,—State v. Town- 
ley, supra. 

(4) Defendant’s distribution of a 
circular urging subscriptions to a so¬ 
cialist paper and setting up that if 
all had voted the socialist ticket, 
there would have been no war, etc., 
did not show an attempt to induce 
violations of the Selective Draft Act 
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—U. S. V. Baker, (D.C.Md.) 247 F. 
124. 

44. U.S.—Dickson v. U. S., (C.C.A 
Iowa) 278 P. 728—Grubl v. U. S., 
(C.C.AS.D.) 264 F. 44—^Baibas v. 
U. S., (Porto Rico) 257 P. 17, 168 
C.C.A 229—Doll V. U. S., (S.D.) 253 
P. 646, 165 C.C.A. 272—^Von Bank v. 
U. S., (N.D.) 253 P. 641, 165 C.C.A. 
267. 

Minn.—State v. Hartung, 179 N.W. 
646, 147 Minn. 128. 

Utterances held not violative of Es¬ 
pionage Act 

(1) Utterances charged as viola¬ 
tions of Espionage Act June 15, 1917, 
in that by them defendant attempted 
to cause disloyalty, insubordination, 
mutiny, and refusal of duty in the 
military forces of United States.— 
Wolf V. U. S., (S.D.) 259 F. 388, 170 
C.C.A. 364. 

(2) Utterances charged as viola¬ 
tions of the above act in that defend¬ 
ant thereby obstructed the recruiting 
and enlistment service of the United 
States.—^Wolf v. U. S., supra. 

(3) Willful obstruction of, or will¬ 
ful attempt to obstruct, the recruit¬ 
ing or enlistment service, within Es¬ 
pionage Act § 3, involving intent, was 
not proved by the mere use of abu¬ 
sive language against the United 
States and the president among la¬ 
borers of military age at a place 
where no recruiting or enlistment 
service was going on or was in con¬ 
templation.—^U. S. Y. Mayer, (D.C. 
Ky.) 252 F. 868. 

45. State v. Gilbert, 169 N.W. 790, 
141 Minn. 263. 

m Espionage Act June 16, 1917 tit 
1 § 3, making it an offense to '*will- 
fully cause or attempt to cause insub¬ 
ordination, disloyalty, mutiny or re¬ 
fusal of duty, in the military or naval 
forces of the United States,” the 
word “willfully” meant “intentional¬ 
ly” or “with the purpose of.”—^Von 
Bank v. U. S., (N.D.) 253 P. 641, 165 
C.C.A 267. 

46. U. S. V. Prieth, (D.C.N.J.) 251 F 
946. 
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resentation that the person repeating them knew 
them to be true,^^ and objectionable portions of a 
speech or utterances made with the purpose, even 
though incidental, of obstructing recruiting, would 
not be protected by being part of a general program 
and expression of a general and conscientious be¬ 


lief.The Espionage Act applied to conspiracies to 
obstruct recruiting and enlistment by printing, cir¬ 
culating, and distributing newspaper articles persuad¬ 
ing eligible persons not to enlist,^^ and to obstruction 
of the draft as well as voluntary enlistment,50 and 
the term ‘"military forces^* included not only those 


StatemesLts or speeches 

(1) To say to a man subject to 

military or naval service that sol¬ 
diers in the camps were being mis¬ 
treated, not fed, nor getting proper 
medical attention, and were dying 
like flies, that army trucks would be 
sunk by submarines, and that mur¬ 
ders by the German soldiers were no 
worse than things done by the Ameri¬ 
can soldiers in the Philippines, vio¬ 
lated Espionage Act June 15, 1917 tit 
1 § 3 (Comp.St. of 1918, Comp.St. 
Suppl.Annot.C1919] § 10212c), as 

tending to cause disloyalty, especial¬ 
ly in connection with matters of opin¬ 
ion indicating an attempt to cause 
disloyalty.—^White v. U. S., (C.C.A. 
Ohio) 263 P. 17, certiorari denied 40 
S.Ct. 587, 263 U.S. 496, 64 KEd. 1030. 

(2) Statements made by accused 

during the World War, attacking the 
draft, and suggesting to registrants 
that others were going to refuse to 
go to war, together with the applica¬ 
tion of insulting epithets to one who 
had enlisted for military service, 
amounted to a violation of Espion¬ 
age Act § 3 (Comp.St [1918] § 

10212c), being attempts to cause in¬ 
subordination, disloyalty, and refusal 
of duty in the military forces.—See- 
bach V. U. S., (C.C.AMinn.) 262 F. 
885. 

(3) A speech in which defendant 
stated that anyone enlisting for 
service in France would be used for 
fertilizer, etc., violated Espionage 
Act tit 1 § 3, denouncing the offense 
of willfully obstructing the recruit¬ 
ing or enlistment service of the Unit¬ 
ed States, the expression “obstruct” 
contemplating more than a physical 
obstruction.—O’Hare v. U. S., (N.D.) 
263 F. 538, 165 C.C.A. 208, certiorari 
denied 39 S.Ct. 257, 249 U.S. 698, 63 L. 
Ed. 795. 

(4) Where defendant, in the pres¬ 
ence of a soldier of the national army 
and others, stated that he would nev¬ 
er go into the United States army, 
that the Kaiser could lick England 
and France, and would soon come to 
the United States, and that all would 
have to acknowledge his supremacy, 
etc., such statements were a violation 
of Espionage Act § 3, in that they 
might obstruct the enlistment and 
recruiting service, and were calculat¬ 
ed to cause insubordination and dis¬ 
loyalty in the military forces.—^U. S. 
V. Dembowski, (D.C.Mich.) 252 F. 894. 

Publication or distribution of pam¬ 
phlets or books 

CD A pamphlet denouncing pre¬ 


paredness, and characterizing mili¬ 
tary service as murder, or attempted 
murder, which offense is defined by 
the penal code as the unlawful kill¬ 
ing of a human being with malice 
aforethought, tended to cause insub¬ 
ordination on the part of persons sub¬ 
ject to military service, and hence 
the publication, etc., of such pam¬ 
phlet was a violation of Espionage 
Act § 3.—U. S. V. Boutin, (D.C.N.Y.) 
251 F. 313. 

(2) One who distributed a pam¬ 
phlet while the nation was engaged in 
war reading: “Let those who own 
the country do the fighting. Put the 
wealthiest in the front ranks; the 
middle class next; follow these with 
judges, lawyers, preachers, and poli¬ 
ticians. Let the workers remain at 
home and enjoy what they produce. 
Follow a declaration of war with an 
immediate call for a general strike. 
Make the slogan, ‘Rebellion sooner 
than war* ’*—^was guilty of the crime 
of sedition by obstructing and at¬ 
tempting to obstruct the national Se¬ 
lective Draft Law and the recruiting 
and enlistment service of the United 
States.—State v. Brooks, 188 P. 942, 
57 Mont 480. 

(3) Espionage Act June 15, 1917 § 
3, making it an offense for any per¬ 
son to make or convey false state¬ 
ments intended to cause insubordina¬ 
tion, etc., on the part of the military 
or naval forces, etc., must be con¬ 
strued as forbidding those publica¬ 
tions which would make the authors 
accessories before the fact to insub¬ 
ordination, etc., and it is doubtful 
whether the section added to the com¬ 
mon-law responsibility of such per¬ 
sons, as insubordination is an offense. 
—^U. S. V. Nearing, (D.C.N.Y.) 252 F. 
223. 

(4) The publication of a book chal¬ 
lenging the sincerity of the aims of 
the United States in entering war, 
and of a nature calculated to arouse 
dissatisfaction and induce opposition 
to its continuance by falsely stating 
that this country entered war to save 
England from defeat and to aid mu¬ 
nition manufacturers, etc., violated 
Espionage Act § 3, denouncing the 
willful making of false statements 
with intent to cause insubordination 
or to obstruct the recruiting or en¬ 
listment service.—^U. S. v. Binder, (D. 
C.N.Y.) 253 F. 978. 

Exhibition of a picture during the 
existence of the war with Germany, 
calculated to show discord between 
the people of the United States and 
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the British Empire by arousing feel¬ 
ings of indignation by portraying 
scenes in which British soldiers were 
depicted during the Revolutionary 
War as murdering noncombatant 
Americans, was a violation of Act 
June 15,1917 tit 1 § 3, making it an of¬ 
fense for any person, when the Unit¬ 
ed States was at war, willfully to 
cause or attempt to cause insubordi¬ 
nation, mutiny, or refusal of duty in 
the armed forces of the United States, 
for the depicting of such scenes might 
cause insubordination, etc., of armed 
forces operating in connection with 
the British.—Goldstein v. U. S., (Cal.) 
258 F. 908, 169 C.C.A. 628. 

Act not to be construed too broadly 
Espionage Act June 15, 1917 tit 1 
§ 3 (Comp.St.[1918] § 10212c). in re¬ 
ferring to influencing and disloyalty, 
etc., in the military forces of the 
United States, should not be con¬ 
strued so broadly as to include the 
influencing of all the able-bodied men 
in Puerto Rico, especially those who 
had renounced American Citizenship, 
whether they were within the class 
who were obliged to register or not. 
—Baibas v. U. S., (Porto Rico) 257 F. 
17, 168 C.aA. 229. 

47. State V. Martin, 169 N.W. 792, 
142 Minn. 484, reversed on other 
grounds 173 N.W. 648, 142 Minn. 
484. 

One who heard a speech discourag¬ 
ing enlistment and aid by citizens of 
Minnesota to the United States in 
carrying on war with its public ene¬ 
mies might offend by advocating the 
doctrine of the speech to another who 
heard it, by asserting that he knew 
it to be true and accepted and af¬ 
firmed it.—State V. Martin, 169 N.W. 
792, 142 Minn. 484, reversed on other 
grounds 173 N.W. 648, 142 Minn. 484. 

48. Debs v. U. S., (Ohio) 39 S.Ct. 252, 
249 U.S. 211, 63 L.Ed. 566—Fraina 
V. U. S., (N.Y.) 255 F. 28, 166 C.C. 
A. 356. 

49. U. S. V. Prieth. (D.C.N.J.) 251 F. 
946. 

Not press regulation 
Espionage Act tit 1 § 3 was not, as 
construed to apply to newspapers, in 
the instant case, an act to regulate 
the press, the press having no more 
of a constitutional right, when the 
country is at war, willfully to induce 
available persons not to join the 
army and navy than an individual 
has to urge persons not to enlist, etc. 
—U. S. V. Prieth, (D.C.N.J.) 251 F. 
946. 

5a Schenck v. U. S., (Pa.) 39 S.Ct. 
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actually in the service but also those subject to be 
called into the service.^i The language of the Es¬ 
pionage Act of June IS, 1917 was broad enough to 
include statements made in the presence of persons 
not in the military or naval forces.52 A contention 
that some of the matters dealt with in this act were 
treasonable and punishable as such, while the acts 
complained of were not treasonable and, therefore, 
not punishable is unsound.52 

Corporations might be guilty of a violation of these 
acts,®^ and the fact that an author was acquitted 
is not inconsistent with the conviction of a code¬ 
fendant corporation publishing and circulating the 
author’s pamphlet.55 

Aiding or inducing evasion of draft. The provi¬ 
sion of the Selective Service Act making it an of¬ 
fense to aid another in the evasion of the draft was 
not repealed.by implication by the Espionage Act 


prohibiting obstruction of the enlistment or recruit¬ 
ing service.56 The provision of this act punish¬ 
ing the making of false statements as to fitness or 
ability of one’s self or another to evade the draft 
was not limited, in its application, to the officers and 
persons charged with administration of the act.^*^ 

A provision of the penal code, applicable only to 
conspiracies, did not cover the case of one acting 
alone in inducing another to evade the draft.^^ 

Soliciting person to leave state to enlist elsezohere^ 
Under a statute making it an offense to solicit a 
person to leave the state for the purpose of enlist¬ 
ing elsewhere, it is immaterial that the person solicit¬ 
ed was unfit for service.59 

§ 44. — False Personation 

Impersonation of an officer with intent to defraud 
is a crime. 


247. 249 U.S. 47, 63 L.Ed. 470. af¬ 
firming (D.C.) U. S. v. Schenck, 253 
F. 212—Fairchild v. U. S., (C.C.A.S. 
D.) 265 F. 584—Seehach v. U. S., 
(C.C.A.Minn.) 262 F. 885—Enfield 
V. U. S., (C.C.A.Okl.) 261 F. 141— 
XT. S. V. Prieth, (D.C.N.J.) 251 F. 
946—^U. S. V. Sugarman, (D.C. 
Minn.) 245 F. 604, error dismissed 
Sugarman v. U. S., 39 S.Ct 191, 249 
U.S. 182, 63 L.Ed. 550. 

One hecomes “enlisted” in the mili¬ 
tary or naval service, whether he 
volunteers or is drafted.—^U. S. v. 
Prieth, (D.C.N.J.) 251 F. 946. 

If deemed limited to voluataj^ en* 
listment, Espionage Act June 15, 1917 
§ 3, denouncing the uttering of false 
statements intended to interfere with 
the enlistment service, applied to ac¬ 
tual gratuitous advice, counsel, or 
command not to enlist, although it 
did not apply to advice against en¬ 
listment given by near relatives.—U. 
S. V. Nearing, (D.C.N.T.) 252 F. 223. 

Meastu*® of liability with respect 
to volimtary enlistment should be 
treated on the same basis as an at¬ 
tempt to cause insubordination.—U. 
S. V. Nearing, (D.C.N.T.) 252 F. 223. 

Since Selective Service Act § 6 
spoke of “enlistment” in connection 
with the compulsory service therein 
provided for, and § 7 spoke of “volun¬ 
tary enlistment,’* and intention was 
shown to use the term “enlistment” 
in a broad and comprehensive sense, 
—U. S. V. Prieth, (D.C.N.J.) 251 F. 
946. 

SI. Fairchild v. U. S„ (C.C.A.S.D.) 
265 F. 584—^Anderson v. U. S., (C. 
C.A.S.D.) 264 F. 75, certiorari de¬ 
nied 40 S.Ct. 587, 253 U.S. 495, 64 
L.Ed. 1030—V/hite v. U. S., (C.C.A. 
Ohio) 263 F. 17, certiorari denied 40 
S.Ct. 587, 253 U.S. 496, 64 L.Ed. 1030 
—^Howenstine v. U. S., (C.C.A.Cal.) 
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263 F. 1—Hamm v. U. S., (C.C.A. 
Cal.) 261 F. 907. 

However, men, merely because be¬ 
tween the ages of eighteen and forty- 
five years, are not in the military or 
naval forces of the United States, 
within Espionage Act § 3, denouncing 
willfullj' causing or attempting to 
cause insubordination, etc., in such 
forces.—U. S. v. Mayer, (D.C.Ky.) 
252 F. 868. 

SSL Coldwell V. U. S., (R.L) 256 F. 
805, 168 C.C.A. 151, certiorari de¬ 
nied 40 S.Ct 10, 250 U.S. 661, 63 L. 
Ed. 1195. 

53. Frohwerk v. U. S., (Mo.) 39 S. 
Ct 249, 249 U.S. 204, 63 L.Ed. 561. 

54. American Socialist Soc. v. U. S., 
(C.C.A.N.Y.) 266 F. 212, affirming 
(D.C.) U. S. V. American Socialist 
Soc., 260 F. 885, certiorari denied 
American Socialist Soc. v. U. S., 41 
S.Ct 12, 254 U.S. 637, 65 L.Ed. 451. 

55. American Socialist Soc. v. U. S., 
(C.C,A.N.Y.) 266 F. 212, affirming 
(D.C.) U. S. V. American Socialist 
Soc., 260 F. 885, certiorari denied 
American Socialist Soc. v. U. S.. 41 
S.Ct 12, 254 U.S. 637, 65 L.Ed. 451. 

53. Snitkin v. U. S., (aC.A.Ind.) 265 
F. 489. 

Prosecution only under Selective 
Service Act 

The provision of Selective Draft 
Act § 6 (Comp.St. of 1918, Comp.St. 
Suppl.Annot.C1919] § 2044f), making 
it an offense to aid another to evade 
the requirements of the act was not 
repealed by implication by Espionage 
Act tit 1 § 3 (Comp.St. of 1918, Comp. 
StSuppl.AnnotE1919] § 10212c), mak¬ 
ing it an offense generally to obstruct 
the recruiting or enlistment service, 
and a defendant charged in two 
counts, in identical language, with 
acts which would constitute an of¬ 
fense under either act, was held sub- 
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ject to trial only under the Selective 
Draft Act.—Snitkin v. U. S., (C.C.A. 
Ind.) 265 F. 489. 

As to fraudulently procuring the 
exemption of a drafted person under 
the act of Febr. 24, 1864 [13 U.S.St. 
at L. p 10 c IS § 21].—U. S. v. Mc¬ 
Carty, (C.C.Minn.) 26 P.Cas.No.l5,- 
658, Woolw. 93. 

57. O'Connell v. U. S.. (Cal.) 40 S.Ct. 

444, 253 U.S. 142, 64 L.Ed. 827. 

raise assertion as to true statements 

Under Selective Service Act § 6, 
declaring that any person who shall 
make or be a party to any false state¬ 
ment or certificate as to the fitness or 
liability of himself or any other per¬ 
son for military service shall, if not 
subject to military law, be guilty of 
a misdemeanor, a notary making a 
notarial certificate falsely reciting 
that doctors, whose statements were 
filed in support of a claim for ex¬ 
emption from military service, ap¬ 
peared before the notary fell within 
the scope of the section, even though 
the statements by the doctors were- 
not in themselves false.—U. S. 
Blakeman, (D.C.N.T.) 251 F. 306. 

58. U. S. V. Prieth, (D.C.N.J.) 251 F. 

946. 

55. Com. V. Jacobs, 9 Allen (Mass.)' 

274. 

lu Slassachusetts 

(1) The statute (St.C1863] c 252), 
forbidding the entire enticement or 
soliciting of any person to leave this 
commonwealth to enlist in military- 
service elsewhere, is not repealed by 
the act of March 3, 1865 [13 U.S.St. 
at L. p 487 c 79].—Com. v. McGovern, 
10 Allen 193. 

(2) This offense was distinct from 
the offense of recruiting another in 
and for military service without au¬ 
thority, described in Mass.St.(1863) c- 
91 § 1.—Com. V. White, 9 Allen 195. 
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Under a statute making it a crime falsely to assume 
or pretend to be an officer with intent to defraud the 
United States or any person, detectives falsely imper¬ 
sonating naval officers while engaged in arresting 
deserters must be deemed guilty of the offense where 
they represented themselves as officers to the men 
whom they arrested.®^ 

§ 45, — Relating to Desertion 

Harboring, concealing, or assisting a deserter, and 
enticing an enlisted man to desert, have been made pun¬ 
ishable by statute. 

Under section 42 of the Criminal Code (Comp.St. 
§ 10206) to harbor, protect, conceal, or assist a 
deserter is a crime.6i To be guilty of aiding a de¬ 
serter the fact of ’desertion must be known, and some 
positive physical act done with knowledge and intent 
to aid in the wrongful purpose of the deserter.®^ 

Enticing enlisted man to desert. To sustain a con¬ 
viction under the statute making it an offense for 
any person to entice an enlisted man to desert (Re¬ 
vised Statutes § 5455), it is sufficient to show the 
making of representations as to the means and facil¬ 
ities for deserting to induce a person to enlist with 
the belief that such representations were likely to 
cause him to desert, if they had such effect but 
the person enticed must have been actually enlisted. 


§ 46. —i Relating to Personal Property 

statutory provisions prohibit the purchase, sale, or 
other disposition of military property and provide pun¬ 
ishment for so doing. 

Section 35 of the United States Criminal Code 
prohibits the purchase or receiving in pledge of mili¬ 
tary property furnished a person in the service. 
Property placed in the custody of a soldier is ‘‘fur¬ 
nished^’ within the meaning of this provision.^® This 
provision has been held not unconstitutional as im¬ 
posing a cruel or unusual punishment,^ nor as tak¬ 
ing property without due process, as this assumes, 
what is not the fact, that property furnished a soldier 
becomes his property which he may dispose of.^^ 

To warrant a conviction for knowingly purchasing 
or receiving in pledge from a soldier or other person 
in the military service of the United States arms, 
clothing, or other public property, such soldier not 
having the lawful right to sell or pledge the same, 
defendant must have purchased or received in pledge 
from a soldier the property with knowledge that the 
seller or pledgor was at the time a soldier in the 
service of the United States, and that the property 
was military property such as the government is¬ 
sues ; but it is not necessary to prove that the soldier 
had no lawful right to sell or pledge such property, 
because the same is expressly prohibited by statute.^9 


60. Reed V. XJ. S., (N.Y.) 252 P. 21, 

164 C.C.A. 133. 

O-nilt as principals 

Where defendants, who were de¬ 
tectives engaged in apprehending 
naval stragglers and deserters for 
the rewards prescribed by the regu¬ 
lations, in pursuance of a common 
design, represented to enlisted men, 
arrested as stragglers, that one of 
the defendants was a naval captain, 
etc,, each wei'e principals.—Reed v. 
U. S.. (N.T.) 262 P. 21, 164 C.C.A. 133. 

Evidence 

In a prosecution for falsely assum¬ 
ing and pretending to be officers of 
the navy department, evidence was 
held sufficient to carry the case to 
the jury.—Reed v. U. S., (N.Y.) 252 
P. 21, 164 C.C.A. 133. 

61. To "conceal,'*’ as used in Crim¬ 
inal Code § 42 (Comp.St. § 10206), 
providing for punishment of anyone 
who shall harbor, conceal, protect, 
or assist any soldier who has desert¬ 
ed from service, means to hide, se¬ 
crete, or keep out of sight.—^Pirpo v. 
XT. S., (C.C.A,N.T,) 261 P. 850. 

To "harbor," as used in Criminal 
Code § 42 (Comp.St. § 10206), provid¬ 
ing for punishment of anyone who 
shall harbor, conceal, protect, or as¬ 
sist any soldier who has deserted 
from service, means to lodge, to care 
for, after secreting the deserter.— 


Pirpo V. U. S., (C.C.A.N.Y.) 261 P. 
850. 

62. Pirpo V. U. S., (C.C.A.N.Y.) 261 
P. 850. 

Attorney employed by the father of 
a soldier sixteen years old, who had 
enlisted without his father’s consent, 
to obtain his release on the ground 
of nonage, by advising the soldier, 
who was then a deserter, to remain 
away from the authorities until noti¬ 
fied, has not thereby “harbored, con¬ 
cealed or assisted” the deserter, with¬ 
in Criminal Code § 42 (Comp.St. § 
10206), which requires, to constitute 
either of the offenses, some positive 
physical act, done with knowledge 
and intent to aid in the wrongful 
purpose of the deserter.—^Firpo v. XJ. 
S., (C.C,A.N.Y.) 261 P. 850. 

63. XT. S. v. Clark, (D.C.Mass.) 25 P. 
Cas.No.14,808, 2 Sprague 65. 

64. XT. S. V. Thompson, (D.C.Mass.) 
28 P.Cas.No.16,491, 2 Sprague 103 
—5 C.J. p 371 note 66. 

65. An inmate of a soldiers’ home 

is not a “person in the military serv¬ 
ice” within XJ.S.Rev.St, § 5438.—^XJ. S. 
V. Murphy, (C.C.Ohio) 9 P. 26. 

Purchasing arms from soldier as 
crime under the act of March 16, 180i2 
[2 U.S.St. at L. p 136].—U. S. v. 
Brown, (C.C.Mass.) 24 P.Cas.No.l4,- 
669, 1 Mason 151. 
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66. Trope v. U. S., (C.C.A.Okl.) 276 
P. 348. 

67. Ontai V. XJ. S., (Hawaii) 188 F. 
310, 110 C.C.A. 288. 

66. Ontai V. XJ. S., supra. 

69. Lobosco V. XJ. S., (N.Y.) 183 P, 
742, 106 C.C.A. 476—U. S. V. Smith, 
(C.C.Wash.) 156 P. 859. 

"Knowingly^’ 

(1) This word applies only to the 
question whether a person purchasing 
or receiving such property in pledge 
knew, or should have known from 
facts which put him on inquiry, that 
the person offering the same was a 
soldier.—U. S. v. Koplik, (C.C.N.Y.) 
155 P. 919. 

(2) “The guilty knowledge that is 
a necessary element of the crime is 
not knowledge that the act is unlaw¬ 
ful. The law does not permit igno¬ 
rance of the provisions of the law to 
avail as a defense in any case, but 
the knowledge must be knowledge of 
the facts, knowledge that the prop¬ 
erty offered for sale or pledge is the 
military stores or property of the 
XJnited States—^that is, arms, clothing, 
or property that is provided by the 
XJnited States for use in the mili¬ 
tary service, and knowledge that the 
person offering to sell or to pledge it 
is a person in the military service 
at the time.”—^U. S. v. Smith, (C.C. 
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In a proper case effect may be given to the provisions 
of such sections making possession of such property 
by a civilian presumptive evidence that the same was 
sold, bartered, or pledged in violation of such pro- 

hibition.70 

Clothing furnished to a soldier by the United States 
is “public propert/^ within the statute, and it is 
not material that it was furnished to him under his 
clothing allowance, and not as a part of his equip- 
ment.7i 

Section 36 of the United States Criminal Code 
prohibits stealing, embezzling, conversion, sale, con¬ 
veyance, or disposal of military property, and the 
unlawful selling of cloth furnished by the government 
to be made into clothing is a violation of this provi- 
sion.72 This provision will not apply to one who has 
applied for enlistment, falsely stating he has never 
so applied before, who receives subsistence and trans¬ 
portation to a recruiting depot, and who is there re¬ 
jected because of a previous dishonorable dis- 
charge.72 To charge one with applying military 
property to his own use is equivalent to charging 
him with receiving stolen property, and he has a 
right to explain his possession.74 


§ 47 

Wearing uniform, A statutory provision prohibit¬ 
ing the wearing of “the duly prescribed uniform^^ 
of the United States army by civilians prohibits the 
wearing of any kind of uniform prescribed by army 
regulations.75 

§ 47. -Prosecution, Sentence, and Pun¬ 

ishment 

a. Indictments 

b. Evidence 

c. Trial 

a. Indictments 

Indictments charging persons not In the service with 
the commission of offenses against, or reiating to the 
service are subject to the rules of Indictments general¬ 
ly. 

As shown before (§ 43), various statutory pro¬ 
visions define and provide punishment for offenses 
relating to enlistment, draft, or service committed by 
persons not in the service. An indictment following 
the language of the statute and giving a statement 
of facts and circumstances sufficient to identify the 
acts charged as an offense is good.76 it must be al- 


Wash.) 156 F. 859, 861—5 C.J. p 372 
notes 72-75. 

70. U. S. V. Smith, (C.C.Wash.) 156 
F. 859. 

71. Ontai v, U. S„ (Hawaii) 188 F. 
310, 110 C.C.A. 288—Lobosco v. XT. 
S., (N.T.) 183 F. 742, 106 C.C.A. 476 
—5 C.J. p 372 notes 77, 78, 

72. Horowitz v. U. S., (C.C.A.N.T.) 
262 F. 48, certiorari denied 40 S. 
Ct. 396, 252 U.S. 586, 64 L.Ed. 729, 
and error dismissed 41 S.Ct 148, 254 
XJ.S. 616, 65 Ii.Ed. 440. 

73. U. S. V. Buchanan, (D.C.Cal.) 238 
F. 877. 

74. Grier v. U. S., (C.C.A.Te3:.) 262 
F. 407. 

Statements of person from whom 
property obtained 
A charge against a defendant of 
applying military property to his own 
use is equivalent to a charge of re¬ 
ceiving stolen property, and defendant 
has the right to explain his posses¬ 
sion, and in doing so to testify as to 
what was said to him oy the person 
from whom he received the property. 
—Grier v. U. S., (C.C.A.Tex.) 262 F. 
407. 

75. U. S. V. Krakower, (aC.A.N.T.) 
86 F.(2d) 111. 

Fatigue uniform 

A civilian is guilty of violation of 
a statute prohibiting a civilian from 
wearing the prescribed uniform of the 
United States army by wearing a fa¬ 
tigue- uniform prescribed by army 
regulations, which was a suit of blue 


denim overalls indistinguishable from 
ordinary overalls, except that the but¬ 
tons bore the words **U. S. Army.*'— 

U. S. V. Krakower, (C.C.A.N.T.) 86 
F.(2d) 111. 

76. Kumpula v. U. S., (Or.) 261 F. 

49, 171 C.C.A. 645—Doe v. U. S., 

(Colo.) 253 F. 903, 166 C.C.A. 31. 
Indictments held sufGLcient 

(1) An indictment for using disloy¬ 
al, scurrilous, and abusive language 
about the military forces of the Unit¬ 
ed States, which follows the language 
of the statute, without setting forth 
the circumstances in which the words 
were uttered.—^Dierkes v. U. S., (C.C. 
A.Idaho) 274 F. 75, certiorari denied 
42 S.Ct. 55, 257 U.S. 646, 6$ L.Ed. 414. 

(2) An indictment alleging that de¬ 
fendant obstructed and attempted to 
obstruct the recruiting and enlistment 
service of the United States, and to 
that end and with that Intent deliv¬ 
ered the speech set out,—^Debs v. U. 
S„ (Ohio) 39 S.Ct 252, 249 U.S. 211, 
63 L.Ed. 566. 

(3) An indictment charging that 
defendant made statements in a pub¬ 
lic address that any person who en¬ 
listed for service in Prance would be 
used for fertilizer, etc., with the in¬ 
tent of obstructing the enlistment 
service of the United States.—O’Hare 

V. U. S., (N.D.) 263 P. 638, 165 C.C. 
A. 208, certiorari denied 39 S.Ct 257, 
249 U.S. 598, 63 L.Ed. 795. 

(4) An indictment alleging that de¬ 
fendant in aid of the German govern¬ 
ment had control of and was using a 
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motion picture calculated to arouse 
feelings of enmity between the people 
of the United States an.d the British 
Empire, for the purpose of violating 
Act June 15, 1917 tit 1 § 3 (Comp.St. 
[1918] § 10212c), malting it an offense 
for any person to cause or attempt to 
cause any insubordination or refusal 
of duty in the armed forces of the 
United States.—Goldstein v. U. S., 
(Cal.) 258 F. 908, 169 C-GA. 628. 

(5) An indictment charging offer¬ 
ing and selling a book opposing the 
war and deriding patriotism, with In¬ 
tent to create insubordination and 
disloyalty in the military and naval 
forces.—Stephens v. U. S., (C.C,A. 
Cal.) 261 P. 590, rehearing denied 
262 P. 957. 

(6) An indictment charging that 
defendant, to obstruct the recruiting 
and enlistment service, publicly stat¬ 
ed the war with Germany was un¬ 
just etc.—Wolf V. U. S., (S.D.) 259 
F. 388, 170 C.C,A. 364. 

(7) An indictment charging defend¬ 
ant with willfully obstructing the re¬ 
cruiting and enlistment service of 
the United States, by making certain 
statements in addressing a public 
meeting.—Coldwell v. U. S., (HI.) 256 
P. 805, 168 C.C.A. 151, certiorari de¬ 
nied 40 S.Ct. 10, 250 U.S. 661, 63 L.Ed. 
1195. 

(8) Other Indictments held suffi¬ 
cient.—Schumann v. U. S., (Iowa) 258 
P. 233, 169 C.C.A. 299, certiorari de¬ 
nied 40 S.Ct. 10, 250 U.S. 661, 63 L. 
Ed. 1195—Rhuberg v, U. S., (Or.) 255 
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leged specifically that the statute was violated, 
and an indictment which alleges nothing to connect 
the acts of defendant directly or indirectly with the 
military or naval forces is bad, there being nothing to 
advise the court that an offense has been committed 
against the United States.^^ The indictment need not 
aver facts to show by what means or on what persons 
the statements operated to produce the intended ef¬ 
fect,^9 and it is not necessary to allege that the state¬ 
ments were false^O or that they caused any injury 
to the military or naval services and the United 
States.^! Where offending articles are set forth at 
length in the indictment it is not necessary to specify 
the particular statements therein relied on.S2 The 
sufficiency of the indictment is to be judged by the 
statements made, and the time and circumstances 
of their making,83 giving to accused the full benefit 


of the presumption of innocence.84 
Insubordination, An indictment for an attempt to 
cause insubordination is sufficient if it satisfies the 
ordinary tests for the sufficiency of indictments,85 
and follows the language of the statute.^® An in¬ 
dictment charging an attempt to cause insubordina¬ 
tion need not allege that defendant intended to cause 
insubordination,87 although failure to allege intent 
where such allegation is necessary renders the in¬ 
dictment bad.88 The indictment need not allege that 
the acts were done ‘‘to the injury of the United 
States,”89 nor need it allege that the acts were pro¬ 
ductive of any results,^® although in laying an at¬ 
tempt to cause insubordination it must be alleged 
that the words were uttered under such circumstances 
that they were in the course of events likely to reach 
members of the military forces.91 An indictment 


P. 865, 167 C.C.A. 185—Com. v. Mc- 
Grovern, 10 Allen (Mass.) 193—Com. 
V. Jacobs, 9 Allen (Mass.) 274. 

Inaictments held insufOLcient 

(1) In view of Const, art. 3 § 16, 
under Rev.Codes § 9149, requiring an 
indictment or information to be cer¬ 
tain as to the ofEense charged and 
its particular circumstances, infor¬ 
mation for violation of Ii.(1918) 
Leg.Assem. (15th Extra Sess.) c 11, by 
unlawfully and feloniously uttering 
and publishing disloyal, profane, and 
scurrilous language about the soldiers 
of the United States, the uniform of 
the army, etc., is defective as being 
too general.—State v. Wolf, 185 P. 
556. 56 Mont. 493. 

(2) An indictment charging that 
defendant said “Louis Seimers was 
wounded and should be dead long 
ago,” that Seimers was a soldier 
wounded in service of the United 
States, did not state an offense under 
L.(1917) c 463 (Gen.St.Suppl.C1917] 
§§ 8521—-1 to 8521—6), making it 
unlawful to discourage enlistment in 
the armed forces of the United States 
as it failed to allege that the state¬ 
ments were made in a public place 
or at a meeting of more than five 
persons.—State v. Spartz, 167 N.W. 
547, 140 Minn. 203. 

77. U. S. V. Sugar, (D.C.Mich.) 243 
P. 423, affirmed Sugar v. U. S., 252 
P. 79, 164 C.C.A. 191, in which 
certiorari is denied 39 S.Ct 19, 248 
U.S. 578, 63 L.Ed. 429. 

7a Shilter v. U. S., (Cal.) 257 P. 724, 
169 C.C.A. 12. 

79. Stokes v. U. S., (C.C.A.Mo.) 264 
P. 18. 

SO. Baibas v. U. S., (Porto Rico) 257 
P. 17, 168 C.C.A. 229. 

Bl. Coldwell V. U. S., (R.I.) 256 P. 
805, 168 C.C.A. 151, certiorari denied 
40 S.Ct. 10, 250 U.S. 661, 63 L.Ed. 
1195. 


I 82. Baibas v. U. S., (Porto Rico) 257 
I P. 17, 168 C.C.A 229. 

83. Grubl V. U. S.. (CC.A.S.D.) 264 

F. 44. 

An indictment setting forth a pub¬ 
lication alleged to have been made 
with intent to hinder the prosecution 
of the war, contrary to the Espionage 
Act (Comp.St. of 1918, Comp.StSuppl. 
Annot.C1919] §§ 10212a-10212h), is 
sufficient if the terms of the publica¬ 
tion are such that, in the light of the 
time and circumstances attending its 
publication, reasonable men could de¬ 
duce therefrom an intention to cause 
insubordination; but the indictment 
is demurrable if the publication is 
not reasonably susceptible to such an 
inference.—Stokes v. U. S., (C.C.A. 
Mo.) 264 P. 18. 

Where an indictment for violation 
of the Espionage Act sets forth a 
statement alleged to have been made 
with intent to cause insubordination 
in the military forces, the indictment 
is sufficient, if the statement is such 
that intelligent men would reasonably 
deduce from it the conclusion that 
defendant intended to cause insubor¬ 
dination; but if the statements, con¬ 
sidered in the light of the time and 
circumstances of their utterance, 
were not reasonably susceptible to an 
inference of such intent, the indict¬ 
ment is demurrable.—Grubl v. U. S., 
(C.C.A.S.D.) 264 P. 44. 

84. Grubl v. U. S., supra. 

85. U. S. V. Sugarman, (D.C.Minn.) 

245 P. 604, error dismissed Sugar- 

man V. U. S., 39 S.Ct 191, 249 U.S. 

182, 63 L.Ed. 550. 

IndictmeiLts held good as against 
demurrer.—Stokes v. U. S., (C.C.A. 
Mo.) 264 P. 18-—Baibas v. U. S., (Por¬ 
to Rico) 257 P. 17, 168 C.C.A 229— 
Coldwell v. U. S., (R.I.) 266 P. 805, 
168 C.C.A 151, certiorari denied 40 S. 
Ct 10, 250 U.S. 661, 63 L.Ed. 1195. 

86. Bouldiu V. U. S., (C.C.A.Tex.) 
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261 P. 674, certiorari denied 40 S. 
Ct 583, 253 U.S. 490, 64 L.Ed. 1028. 

87. U. S. V. Sugarman, (D.C.Minn.) 
245 P. 604, error dismissed Sugar- 
man V. U. S., 39 S.Ct 191, 249 U.S. 
182, 63 L.Ed. 550. 

88. U. S. V. Nearing, (D.C.N.Y.) 252 
P. 223. 

AUegatiou not objectionable 
A charge in a prosecution for at¬ 
tempting to cause insubordination, 
etc., of the military forces in viola¬ 
tion of Espionage Act § 3 (Comp.St 
[1918] § 10212c), which used the term, 
“intent to cause insubordination,” 
etc., as the equivalent of willfulness, 
is not objectionable.—Seebach v. U. 
S., (C.C.A.Minn.) 262 P. 885. 

89. U. S. V. Pierce, (D.C.N.Y.) 245 
P. 878, affirmed Pierce v. U. S., 40 
S.Ct 205, 252 U.S. 239, 64 L.Ed. 542. 

90. U. S. V. Eastman, (D.C.N.Y.) 
252 P. 232. 

91. U. S. V. Eastman, supra. 
Allegations held sufficient 

An indictment for causing or at¬ 
tempting to cause disloyalty, insub- 
I ordination, etc., in the military forc¬ 
es, and obstructing the recruiting and 
enlistment service, alleging that the 
objectionable utterance was made 
publicly to certain persons and other 
persons unknown, sufficiently showed 
that it was so made as calculated to 
reach persons in the military service, 
or who might become recruits, as 
“publicly” means in public, well 
known, open, notorious, common, or 
general, as opposed to private, se¬ 
cluded, or secret.—^Fairchild v. U. S., 
(C.C.A.S.D.) 265 P. 584. 

Exhibition of picture 
An indictment charging that de¬ 
fendant, by the exhibition of a mov¬ 
ing picture calculated to cause feel¬ 
ings of indignation against England 
violated Act June 15, 1917 tit 1 § 3 
(Comp.St£1918] § 10212c), making Ic 
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for aiding and abetting insubordination, setting out 
the conduct of the principal, need not allege the 
means employed by the abettor or the particulars of 

his assistance.92 

Evasion of draft. Where the prosecution is for 
inducing one subject to the draft to fail to register, 
the indictment need not allege that the person per¬ 
suaded was a citizen, or was a person, not an alien 
enemy, who had declared his intention of becoming 
a citizen, as all male persons between the specified 
ages were required to register, even though not sub¬ 
ject to military duty^S and the indictment is suffi¬ 
cient if it charges that the person was a male per¬ 
son between the designated ages.94 An indictment 
charging false statements as to ''unfitness’' of a per¬ 
son for military service does not charge the offense 
of making false statements as to fitness.^s 


§ 47 

An indictment for circulating false reports tend¬ 
ing to interfere with the success of the military oper¬ 
ations of the United States is bad where it does not 
allege the circumstances under which the statements 
were made.^6 

Purchase of property from soldier. Indictments 
charging unlawful purchase of property from soldiers 
need not state how the property came into defend¬ 
ant’s possession.^7 The property must be sufficiently 
described. 

b. Evidence 

The general rules of evidence apply to prosecutions 
of offenses by persons not In the service. 

The general rules of evidence applicable to crim¬ 
inal trials apply to the admissibility and weight and 
sufficiency of evidence in prosecutions for obstruct¬ 
ing recruiting,99 attempting to cause insubordina- 


an offense for any person to cause, 
or attempt to cause, insubordination, 
mutiny, or refusal of duty in the arm¬ 
ed forces of the United States, was 
sufficient, in view of the fact that mil¬ 
lions of men were being drafted, al¬ 
though it did not aver that soldiers 
witnessed the exhibition of the pic¬ 
ture, it being alleged that the picture 
was publicly exhibited.—Goldstein v. 
U. S., (Cal.) 258 F. 908, 169 C.C.A. 628. 
Sale of book 

An indictment for causing and at¬ 
tempting to cause insubordination in 
the military and naval forces, etc., 
by peddling and selling a book con¬ 
taining seditious and inflammatory 
statements, and obstructing the re¬ 
cruiting and enlistment service by 
the same acts, was not required to 
allege that any of the persons to 
whom the book was sold or offered 
were in, or eligible to service or du¬ 
ty in, the military or naval forces. 
—Sonnenberg v. U. S., (C.C.A.Cal.) 
264 F. 327. 

92. Matthey v. U. S., (C.C.A.Iowa) 

274 F. 924, certiorari denied 42 S. 

Ct. 185, 257 U.S. 658, 66 L.Ed. 421. 

Indictment held sufficient 

The indictment for aiding and abet¬ 
ting in an attempt to cause insubor¬ 
dination, disloyalty, and refusal of 
duty in the military forces of the na¬ 
tions when it was at war, the conduct 
of the principal being set out, need 
not allege the means employed by the 
abettor or the particulars of his in¬ 
citement, aid, or assistance, but it is 
enough to charge, in general terms, 
that he knowingly’- aided and abet¬ 
ted the principal and induced and pro¬ 
cured him to commit the principal of¬ 
fense.—Matthey V. U. S., (C.C.AIowa) 
274 F. 924. certiorari denied 42 S.Ct. 
185, 257 U.S. 658, 66 L.Ed. 421. 

93. Ruthenberg v. U. S., (Ohio) 38 

S.Ct. 168, 245 U.S. 480, 62 L.Ed. 414. 


94. Ruthenberg v. U. S., supra. 

95. U. S. V. Blakeman, (D.C.N.T.) 
251 F. 306. 

99. U. S. V. Schutte, (D.C.N.D.) 252 
F. 212. 

Indictment held insufficient 
An indictment charging that de¬ 
fendants conveyed false reports, but 
which did not specify the reports, or 
to whom they were made, but merely 
followed the language of the statute, 
is insufficient, the statute itself be¬ 
ing general.—Collins v. U. S., (Wash.) 
253 F. 609, 165 C.C.A. 637—Foster v. 
U. S., (Wash.) 253 F. 481, 165 C.C.A. 
193. 

97. Horowitz v. U. S., (C.C.A.N.T.) 
262 F. 48, certiorari denied 40 S. 
Ct. 396, 252 U.S. 586, 64 L.Ed. 729, 
and error dismissed 41 S.Ct. 148, 
254 U.S. 616, 65 L.Ed. 440. 

9a Trope v. U. S., (C.C.A.Okl.) 276 
P. 348. 

Description held sufficient 
An indictment charging knowingly 
purchasing “during the months of 
April and May, 1918/’ from soldiers 
in the quartermaster’s department, 
having no lawful right to sell the 
same, “approximately 21 sacks of 
oats,” the exact quantity being un¬ 
known, the property of the United 
States, furnished for use of the army. 
—^Eisenberg v. U. S., (C.C.A.Tex.) 
261 P. 598. 

99. Evidence held admissible 

(1) Defendant, indicted for ob¬ 
structing and attempting to ob¬ 
struct recruiting, having in his 
speech, complained of, purported to 
understand the grounds on which cer¬ 
tain persons were imprisoned, the 
records of their convictions were ad¬ 
missible to throw light on the intent 
of the address.—^Debs v. U. S., (Ohio) 
39 S.Ct. 252, 249 U.S. 211, 63 L.Ed. 
566. 


(2) Evidence of the publication and 
distribution by defendant of other 
similar matter.—^American Socialist 
Soc. V. U. S., (C.C.A.N.Y.) 266 P. 212. 
affirming (D.C.) U. S. v. American So¬ 
cialist Soc., 260 P. 885, certiorari de¬ 
nied American Socialist Soc. v. U. S., 
41 S.Ct. 12, 254 U.S. 637, 65 L.Ed. 451. 

(3) Evidence of statements made 
before the United States was at war, 
tending to show attitude toward Ger¬ 
many and this country, when limited 
to that purpose.—^Rhuberg v. U. S., 
(Or.) 255 F. 865, 167 C.C.A. 185. 

(4) Remarks by members of audi¬ 
ence during defendant’s speech, to 
which defendant replied.—State v. 
Gilbert, 169 N.W. 790, 141 Minn. 263. 

(5) Socialist Anti-War Proclama¬ 
tion and program, adopted at St. Lou¬ 
is in April, 1917, which recommended 
opposition by all means to the war. 

I —^Debs V. U. S., supra—Anderson v. 
U. S., (C.C.A.S.D.) 264 F. 75, certio¬ 

rari denied 40 S.Ct. 587, 253 U.S. 495, 
64 L.Ed. 1030. 

(6) Statements made in speeches 
by defendant prior to the passage of 
the Espionage Act.—^Equi v. U. S., 
(Or.) 261 F. 53, 171 C.C.A. 649, cer¬ 
tiorari denied 40 S.Ct. 219, 251 U.S. 
560, 64 L.Ed. 414. 

Evidence of defendant held admissi¬ 
ble 

In a prosecution for violation of the 
Espionage Act of June 15, 1917, by 
utterances calculated to obstruct en¬ 
listment and recruiting and to cause 
mutiny, or refusal of duty, in the mil¬ 
itary forces of United States, evi¬ 
dence of defendant concerning a cer¬ 
tain flag incident, and serving to ex¬ 
plain the circumstances under which 
defendant’s statement covered by cer¬ 
tain counts of the indictment was 
made, and to show that it was mere¬ 
ly an angry, resentful outburst, was 
admissible under such counts.—Woli 
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ion,i purchasing property wrongfully,^ or taking 
xcessive fees for procuring compensation for a 
^eteran.5 

In a prosecution for attempting to cause insub- 
)rdination or to obstruct enlistment and recruiting, 
t must be proved beyond a reasonable doubt that 
;uch was defendant’s intent, and that this intent was 
carried into effect by language calculated to produce 
luch effect^ 


c. Trial 

Questions of fact are for the Jury, who must be prop* 
eriy instructed. 

On a trial for the making of statements tending to 
obstruct enlistments or to cause insubordination and 
disloyalty or refusal of duty it is for the jury to 
determine such questions of fact as the motive or 
intent of defendant,^ the interpretation of the state- 


r. IT. S., (S.D.) 259 F. 388, 170 C.C.A. 
;64. 

Svideuce of defendant lield inadmis¬ 
sible 

In a prosecution for violation of 
:he Espionage Act of June 15, 1917, 
lestimony by defendant that he had 
lot advised his sons to enlist was 
nadmissible, as immaterial, in the 
ibsence of an attempt by the gov¬ 
ernment to prove for any purpose 
:hat defendant had so advised his 
sons.—Wolf V. U. S., (S.D.) 259 F. 
388, 170 C.C.A. 364. 

Evidence held sufficient 

(1) To justify submission of the 
qtuestion of guilt.—Stilson v. U. S., 
(Pa.) 40 S.Ct. 28, 250 U.S. 583, 63 
L.Bd. 1154, affirming (D.C.) U. S. v. 
Stilson, 254 F. 120. 

(2) To prove an averment as to ob¬ 
structing recruiting, etc., that certain 
statements were made by defendant 
in the presence of two persons nam¬ 
ed.—^Rhuberg v. IT. S., (Or.) 255 F. 
865, 167 C.C.A. 185. 

(3) To show conspiracy to send the 
documents mailed.—Schenck v. U. S., 
(Pa.) 39 S.Ct. 247, 249 U.S. 47. 63 L. 
Ed. 470, affirming (D.C.) U. S. v. 
Schenck, 253 F. 212. 

(4) To sustain a conviction.—^Boeh- 
ner v. U. S., (C.C.AIowa) 267 F. 562, 
certiorari denied 41 S.Ct. 149, 254 U. 
S. 653, 65 L.Ed. 458—^Anderson v. U. 
S., (C.C.AS.D.) 264 F. 75, certiorari 
denied 40 S.Ct. 587, 253 U.S. 495, 64 
L.Ed. 1030—Hamm v. U. S., (C.C.A. 
Cal.) 261 F. 907—^U. S. V. American 
Socialist Soc., (D.C.N.Y.) 260 F. 885, 
affirmed (C.C.A.) American Socialist 
Soc. V. U. S., 266 P. 212, certiorari 
denied 41 S.Ct. 12, 254 U.S, 637, 65 L, 
Ed. 451—Rietz v. U. S., (S.D.) 257 F. 
731, 169 C.C.A 19, certiorari denied 
40 S.Ct 219, 251 U.S. 660, 64 L.Ed. 
414—Doe V. U. S.. (Colo.) 253 F. 903, 
166 C.C.A. 3—State v. Gilbert, 169 
N.W. 790, 141 Minn. 263. 

Evidence held insnfficlenl; 

(1) To show that defendant spoke 
with any intent to obstruct the serv¬ 
ice.—Wolf V. U. S., (S.D.) 269 F. 388, 
170 C.C.A 364. 

(2) To warrant a jury finding that 
an article was internationally pub¬ 
lished or caused to be published by 
defendant, who was not the owner, 
editor, or publisher of the paper.— 


Elmer v. U. S., (Mo.) 260 F. 646, 171 
C.C.A. 410. 

1. Evidence held admissible 

(1) Other similar statements by 
defendant within twenty days of the 
publication of the particular state¬ 
ment.—Stokes V. U. S., (C.C.A.MO.) 
264 F. 18. 

(2) Evidence of statements made 
by defendant before the entrance of 
the United States into the war.— 
Howenstine v. U. S., (C.C.A.Cal.) 263 
P. 1. 

(3) To show unlawful intent and 
that his participation was not casual 
or Inadvertent.—^Matthey v. U. S., (C. 
C.A.Iowa) 274 P. 924, certiorari de¬ 
nied 42 S.Ct. 185, 257 U.S. 668, 66 D. 
Ed. 421. 

Evidence held Inadmissible 

(1) A declaration by accused, when 
he learned that some of his cattle 
had been Impounded by the authori¬ 
ties at a military post, that he wished 
some one would blow up the post, was 
not admissible to show the intent 
with which he made another remark 
on which the prosecution was based. 
—GrubI V. U. S., (C.C.A.S.D.) 264 F. 
44. 

(2) Evidence of opinions expressed 
by him on other occasions.—^United 
States V. Krafft, (N.J.) 249 P. 919, 
162 C.C.A, 117, L.R.A.1918P 402, cer¬ 
tiorari denied Krafft v. United States, 
38 S.Ct. 682, 247 U.S. 520, 62 L.Ed. 
1246. 

Evidence held sufficient 

(1) To sustain verdict on the trial 
of a defendant charged with willfully 
attempting to cause insubordination 
in the military and naval forces.— 
United States v. Krafft, (N.J.) 249 P. 
919, 162 C.C.A. 117, L.R.A1918F 402, 
certiorari denied Krafft v. United 
States, 38 S.Ct. 582, 247 U.S. 620, 62 
L.Ed. 1246. 

(2) To sustain charge that the lan¬ 
guage used by defendant was intend¬ 
ed to cause insubordination in the 
military and naval forces of the Unit¬ 
ed States, and to obstruct recruiting 
and enlistment in such forces.—Tre- 
lease v. U. S., (C.C.AN.D.) 266 P. 
886 . 

Evidence held Insufficient 

(1) To prove a charge under Es¬ 
pionage Act § 3, for willfully caus¬ 
ing or attempting to cause insubordi- 
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nation, etc., in military or naval forc¬ 
es.—^U, S. V. Mayer, (D.C.Ky.) 252 P. 
868 . 

(2) To show an intent by his state¬ 
ment to cause insubordination in the 
military forces.—Grubl v. U. S., (C. 
C.A.S.D.) 264 P. 44. 

(3) To support a conviction.—Beck¬ 
er V. U. S., (C.C.A.Wis.) 268 F. 195— 
Harshfield v. U. S., (Neb.) 260 P. 
659, 171 C.C.A. 423. 

(4) To sustain a finding that de¬ 
fendant published newspaper articles 
willfully, with the intent to create 
insubordination, mutiny, etc., or ob¬ 
struct the recruiting or enlistment 
service of the United States.—^Baibas 
V. U. S., (Porto Rico) 257 P. 17, 168 
C.C.A 229. 

2. Evidence held inadmissible 

On trial of a defendant charged 
with taking arms in pledge from a sol¬ 
dier, evidence that the property was 
charged to the soldier was properly 
excluded, where it did not show that 
he was the owner at the time of the 
pledge but that it was charged to him 
efter its loss was discovered.—^Bol- 
land V. United States, (S.C.) 238 P. 
529, 151 C.C.A. 465. 

Evidence held sufficient to sustain 
a conviction for receiving in pledge 
from a soldier property of the United 
States.—^Bolland v. United States, (S. 
C.) 238 P. 629, 151 C.C.A 465. 

3. Evidence held admissible 

In a prosecution for taking exces¬ 
sive fees for procuring compensa¬ 
tion for a veteran, incriminating let¬ 
ters prepared by defendant and left 
with the veteran for his signature 
were admissible in evidence.—^Negron 
V. U. S., (C.C.A.Porto Rico) 30 P.(2d) 
584. 

Evidence sufficient to go to jury in 
prosecution for receiving excessive 
fee for procuring compensation for a 
disabled veteran.—^Negron v. U. S., 
(C.C.APorto Rico) 30 P.(2d) 584. 

4. Baibas v. U. S., (Porto Rico) 257 

P. 17, 168 C.C.A 229. 

B. Pierce v. U. S., (N.Y.) 40 S.Ct. 

205, 252 U.S. 239, 64 L.Ed. 542, af¬ 
firming (D.C.) 245 P. 878—Carney 

V. U. S., (C.C.A.Minn.) 283 P. 398 

—Stenzel v. U. S., (C.C.A.Iowa) 261 

P. 161—Caldwell v. U. S., (R.I.) 

256 F. 805, 168 C,C.A. 151, certio- 
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merits and their probable effect,6 whether, under the 
circumstances, the statements constituted an attempt 
to violate the act,7 whether the statements would, as a 
proximate result, produce interference,^ and, where 
the offense consisted of a publication in a newspaper, 
whether defendant, as owner, editor and manager, 
had knowledge of the offensive article.^ 

Instructions. Instructions to the jury must fairly 
state the issues of the case.io Where it is nowhere 
shown that certain literature, properly introduced 
in evidence, was an authorized statement of an or¬ 
ganization as a whole, the court should not instruct, 
as a matter of law, that the organization is a disloyal 
and unpatriotic society whose adherents owe no al¬ 
legiance to the government, in the prosecution of an 
individual under the act.^^ 

§ 48. Courts of Inquiry 

Courts of inquiry are courts of inferior Jurisdiction 
instituted for investigatory purposes and rendering ad¬ 
visory opinions. 

Courts of inquiry to examine into the nature of any 
transaction of, or accusation or imputation against, 
any officer or soldier are provided for in the army 
by the Articles of War (10 U.S.C.A. §§ 1569-1575) 
and in the navy by section 1624 of the Revised Stat¬ 
utes. 

In the military service under the ninety-seventh 


§ 48 

Article of War (10 U.S.C.A. § 1569), a court may 
be ordered by the president or by any commanding 
officer, but cannot be ordered by commanding officers 
unless a request is made therefor by the one whose 
conduct is to be inquired into. 

In the naval service the power to order a court of 
inquiry is vested in the president, the secretary of 
the navy, or the commander of a fleet or squadron, 
by section 1624 article 55 of the Revised Statutes, 
and may be ordered at the request of a naval officer 

Military courts are composed of three or more 
officers (10 U.S.C.A. § 1570); but in the case of 
naval courts the court is composed of not more than 
three officers (Rev.St § 1624 art 56). In the military 
service provision is made for a recorder whose func¬ 
tions correspond to those of the judge advocate of 
a court-martial; but in the naval service provision is 
made for a judge advocate, or person officiating as 
such. 

Under the provisions authorizing these courts this 
court, in the military service, has no jurisdiction 
where the person whose conduct is to be investigated 
is neither an officer nor a soldier; but in the naval 
service the cases in which it may be ordered is not 
limited to any particular class of persons. Courts of 
inquiry are courts of inferior jurisdiction and their 
findings are usually advisory.^^ They are not judicial 


Tari denied 40 S.Ct 10, 250 U.S. 661, 
KEd. 1195. 

{Statements pn'blicly and repeatedly 
made Iby defendant, in the hearing of 
persons subject to the Selective Serv¬ 
ice Act, that the president violated 
the constitution by drafting people in¬ 
to the armies and sending them to 
Europe, that he was not only mur¬ 
dering Germans, but the American 
people as well, that the draft law was 
unconstitutional, and that the presi¬ 
dent and senators who voted for it 
violated their oaths, were so far cal¬ 
culated to cause insubordination, dis¬ 
loyalty, etc., in the military forces, 
as to make his intent a question for 
the jury.—^Anderson v. U. S., (C.C.A. 
-S.D.) 264 P. 75, certiorari denied 40 S. 
Ot 587, 253 XJ.S. 495, 64 L.Ed. 1030. 

S. Pierce v. U. S., (N.Y.) 40 S.Ct. 
205. 252 U.S. 239, 64 L.Ed. 542, af¬ 
firming (D.C.) 245 F. 878—Pair- 
child v. U. S., (C.C.A.S.D.) 265 P. 
584. 

jE'iiidiiigs not disturbed 

On a trial for causing or attempting 
to cause disloyalty, insubordination, 
•etc., in the military forces, and ob¬ 
structing the recruiting and enlist¬ 
ment service, whether the objectiona¬ 
ble utterance was merely an angry 
outburst of a man goaded into resent¬ 
ment was a question for the jury. 


and its finding could not be disturb¬ 
ed, where such conclusion was not 
the only one which reasonable men, 
considering all of the surrounding cir¬ 
cumstances, might have reached.— 
Fairchild v. U. S., (C.C.A.S.D.) 265 
P. 584. 

7. Caldwell v. U. S., (R.I.) 256 P. 
805, 168 C.C.A. 151, certiorari de¬ 
nied 40 S.Ct. 10, 250 U.S. 661, 63 L. 
Ed. 1195. 

8. Pierce v. U. S., (N.T.) 40 S.Ct. 
205, 252 U.S. 239, 64 L.Ed. 542, af¬ 
firming (D.C.) 245 P. 878. 

8. Bouldin v. U. S., (C.C.A.Tex.) 261 
P. 674, certiorari denied 40 S.Ct. 
583, 253 U.S. 490, 64 L.Ed. 1028. 

10. Instruction held unfair 

(1) In a prosecution for violation 
of the Espionage Act (Comp.St. of 
1918, Comp.St,Suppl.Annot.[1919] §§ 
10212ar-10212h), a charge which dwelt 
at length upon the statements at¬ 
tributed to defendant, the testimony 
for the United States, and collateral 
issues thereby raised, but merely re¬ 
ferred to defendant's explanations of 
the statements, was unfair to defend¬ 
ant, especially when considered in 
the light of the patriotic feeling ex¬ 
isting at the time and the natural 
prejudice created by the charge.— 
Stokes V. U. S., (C.C.A.MO.) 264 P. 
18. 


(2) A statement, published during 
the war, that the writer was not for 
the government, since a government 
for the profiteers could not be for the 
people, and that the government was 
for the profiteers, uses the word “gov¬ 
ernment” as meaning the body of per¬ 
sons then conducting the war and the 
activities of the nation, not the sys¬ 
tem of polity or body of principles or 
rules by which the people are lawful¬ 
ly guided under the constitution; 
and, in the absence of extrinsic evi¬ 
dence to show that the latter mean¬ 
ing was intended, it was error to sub¬ 
mit to the jury the question whether 
the charge that the government as 
established by the constitution was 
for the profiteers was false.—Stokes 
V. U. S., supra. 

Instruction held properly refused 

In a prosecution for obtaining an 
excessive fee for procuring compen¬ 
sation for a veteran, denial of an in¬ 
struction that papers prepared must 
have been necessary papers was not 
error.—^Negron v. U. S., (Porto Rico) 
30 F.(2d) 584. 

11. Kumpula v. U S., (Or.) 261 P. 

49, 171 C.C.A. 645. 

12. Selfridge v. U. S., 28 Ct.Cl. 440. 

13. The Wright, (D.C.N.Y.) 2 P.Supp. 

43—Mullan v. U. S., 42 CtCl. 167. 
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tribunals, being instituted solely for the purpose of 
inquiry and informing the department.^^ The pro¬ 
ceedings of a court of inquiry are in no sense a trial 
of an issue of an accused person.^® 

§ 49. - Procedure 

Courts of Inquiry may be ordered without regard 
to lapse of time. Their procedure is not summary, and 
is controlled by the statutory provisions and regulations 
applicable thereto. 

A court of inquiry may be ordered without re¬ 
gard to limitation of time and the limitation of 
prosecutions prescribed for courts-martial does not 
apply to such courts^® While a court of inquiry 
is a court of inferior jurisdiction and its findings 
usually advisory, its proceedings are not in anywise 
summary,!*^ There are, however, neither parties 
litigant nor issues joined.^s 

The statutes or regulations expressly provide for 
the challenging of members of the court (Act June 
4, 1920 c 277 subc II § 1 [41 U.S.St. at L. p 807]; 
Navy Regulations [1913] § 416) for cause. Courts 
of inquiry have the same power to summon and ex¬ 
amine witnesses as courts-martial (Articles of War, 
article 101; 10 U.S.CA. § 1573; 34 U.S.CA. § 
1200 article 57). 

Punishing contempts. Naval courts of inquiry 
are specifically given power to punish contempts, 
(Rev.St § 1624 article 57), but it has been said that 
the military courts have not this power.^^ 

Evidence, Courts of inquiry are not bound by 
the legal rules of evidence.^O Nevertheless, the 
evidence adduced before a board of inquiry is sur¬ 
rounded by all the solemnities of evidence tak¬ 
en in a court of record or before a court-mar- 
tial.2i 

Report, These courts are confined to a statement 
of the facts unless they are expressly required in 


the order for convening to give their opinion .22 
In case of a disagreement between the members of 
the court as to the opinion separate reports may 
be presented.23 

§ 50. —- Interference by Civil Courts 

civil courts will not interfere with investigations 
before a proper court of Inquiry having jurisdiction. 

Where a court of inquiry, properly instituted, 
has jurisdiction of the person and has entered into 
an investigation, a civil court will not remove the 
person while the inquiry is in progress. 

§ 51. Courts-Martial 

a. Definition and nature 

b. History and origin 

c. Classification 

a. Definition and Nature 

A court-martial is a military or naval tribunal, tem¬ 
porary In character, having special and limited juris¬ 
diction, both in time of peace and war, over offenses 
against the laws of the service, military or naval, In- 
which the offender is engaged. 

A court-martial is a military or naval tribunal 
which has jurisdiction of offenses against the law 
of the service, military or naval, in which the of¬ 
fender is engaged. 2 5 Courts-martial, while re¬ 
sembling the civil courts in some respects, are yet 
entirely distinct in their nature from the civil tri¬ 
bunals; the power vested in the military courts is 
not a part of the judicial power of the United 
States within the meaning of the constitution, and 
such courts are not included in the judicial de¬ 
partment of the government.26 

Courts-martial are tribunals of special and limit¬ 
ed jurisdiction.27 They are called into existence 
for a special purpose and to perform a particular 
duty, and when the object of its creation has been 
accomplished a court-martial is dissolved.23 A 


14. The Wright, (D.C.N.T.) 2 F. 
Supp. 43—5 C.J. p 343 note 53. 

15'. 25 Op.Atty,-Gen. 623. 

Iuq,niry does not har further pro- 
ceediugs.-—Dig. J. A. G. (1912) p 170. 

16. 6 Op.Atty.-Gen. 239. 

17. Mullan V. U, S., 42 CtCl. 157. 

18. The Wright, (D.C.N.T.) 2 F. 
Supp. 43. 

18. Davis Military L. p 557. 

20. The Wright, (D.C.N.T.) 2 F.Supp. 
43. 

21. Mullan v. U. S., 42 Ct.Cl. 157— 
5 C.J. p 343 note 70. 

22. Articles of War, art 102 (10 U. 
S.C.A. § 1574)—Rev.St. § 1624 art 
57 (34 U.S.C.A. § 1200 art 57). 


23. Dig. J.A.G. (1912) p 179—Davis 
Military L. p 558. 

24. U, S. V. Mackenzie, (D.C.N.T.) 26 
F.Cas.No.15.690, 1 N.T.Leg.Obs. 227 
—5 C.J. p 343 note 74. 

25. Bouvier L. D. quoted in Peo. v. 
Van Allen, 55 N.T. 31, 36—5 C.J. 
p 343 note 76. 

Courts administering martial law 
distinguished 

“Courts martial, as they are called, 
by which martial law is administered, 
are not, properly speaking, courts 
martial or courts at all. They are 
mere committees, formed for the pur¬ 
pose of carrying into execution the 
discretionary power assumed by the 
Government.”—In re Egan. (C.C.N.T.) 
8 F.Cas.No.4,303, 5 Blatchf. 319, 321. 
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26. Kurtz V. Moffitt, (Cal.) 6 S.Ct. 
148, 115 U.S. 487, 29 L.Ed. 458— 
Dynes v. Hoover, (D.C.) 20 How. 
(U.S.) 65, 15 L.Ed. 838—5 C.J. p 
343 note 77. 

27. Givens v. Zerbst, (Ga.) 41 S.Ct- 
227, 255 U.S. 11, 65 L.Ed. 475, af¬ 
firming (D.C.) Ex parte Givins, 262 
F. 702—^Ver Mehren v. Sirmyer, (C. 
C.A.Iowa) 36 F.(2d) 876—U. S. v. 
Daniels, (C.C.A.N.T.) 279 F. 844, re¬ 
versing (D.C.) Ex parte Harris, 268 
F. 911—U. S. V. McDonald, (D.C. 
N.T.) 265 F. 754, appeal dismissed 
Wessels v. McDonald, 41 S.Ct. 535^ 
256 U.S. 705, 65 L.Ed. 1180. 

28. U. S. V. McDonald, (D.C.N.T.) 
265 P. 754, appeal dismissed Wes¬ 
sels V. McDonald, 41 S.Ct. 535, 256 
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court-martial is not limited in its jurisdiction to 
times of war, but such courts may be called for 
the trial of persons subject to military jurisdic¬ 
tion at any time, whether in peace or war.29 

b. History and Origin 

Courts-martial were intended originally as a partial 
substitute for the court of chivalry. Courts-martial In 
the United States existed from the earliest exercise of 
authority by congress. 

Courts-martial were intended originally to be a 
partial substitute for the court of chivalry of for¬ 
mer times.2^ In the United States the earliest ex¬ 
ercise of national authority by congress in the form 
of positive legislation was the enactment of rules 
and articles of war for the government of the 
army, and rules and regulations for the government 
of the navy, by which the entire authority over 
both these branches of the public service was as¬ 
sumed by the continental congress, and enforced 
by courts-martial, without reference to the local 
tribunals. This separation of the land and naval 
forces from connection with the local courts, and 
the method of punishment of offenses committed 
within either by the appropriate courts-martial, 
were resumed and maintained under the Confed¬ 
eration, while that government continued.^! These 
rules and articles of war were borrowed in sub¬ 
stance from the English mutiny acts, and those of 
the navy were copied literally, in all important 
features, from 22 Geo.II c 25.^2 

c. Classification 

In the army courts-martial are either general, spe¬ 
cial, or summary. In the navy they are general or sum¬ 
mary courts-martial, or deck courts. 

The third Article of War (10 U.S.C.A. § 1474) 
classifies military courts-martial as general courts- 
martial, special courts-martial, and summary courts- 
martial. No such specific classification appears in 
the articles for the government of the navy but 
various provisions are made therein for general 
courts-martial, summary courts-martial, and deck 
courts. As will more fully appear hereinafter in 


the sections relating to the creation, organization, 
and jurisdiction of courts-martial, the highest court 
is a general court, while the inferior courts in the 
order of their ranking are the special military and 
the summary naval court, and the summary mili¬ 
tary and the naval deck court. 

§ 52. -Creation, Constitution, and Or¬ 

ganization 

a. In general 

b. Convening authority 

c. Effect of illegal constitution 

d. Composition of court 

a. In General 

The authority of congress to create courts-martial Is 
found in article 1 section 8 of the constitution. 

Congress, under its constitutional powers to cre¬ 
ate courts inferior to the supreme court, to declare 
war, to raise and support armies, and to make rules 
for the government of the land and naval forces, is 
authorized to create military courts and confer on 
them, as it has done, exclusive jurisdiction to try 
military offenses,^^ and this power is not abridged 
by the fifth or any other amendment to the con¬ 
stitution.^^ 

b. Convening Authority 

(1) General courts-martial 

(2) Special and summary courts-mar¬ 

tial; deck courts 

(1) General Courts-Martial 

A general court-martial may be ordered only by the 
president or such other officer as is authorized or em¬ 
powered to do so. 

By the eighth Article of War general courts- 
martial may be appointed by the president, the com¬ 
manding officer of a territorial division or depart¬ 
ment, the superintendent of the military academy, 
the commanding officer of an army, an army corps, 
a division, or a separate brigade, and, when em¬ 
powered by the president, by the commanding ofE- 


U.S. 705, 65 L.Ed. 1180—5 C.J. P 
344 note 78. 

fi9. Johnson v. Sayre, (Va.) 15 S.Ct. 
773, 158 U.S. 109, 39 L.Ed. 914—U. 
S. v. Mackenzie, (D.C.N.Y.) 30 P. 
Cas.No.18,313, 1 N.Y.Leg.Obs. 371 
—5 C.J. p 344 note 79. 

SO. Ex p. Reed. 100 U.S. 13, 25 L.. 
Ed. 538. 

In Sngrland the original of the mod- 
>ern court-martial was the court of 
•chivalry which first had a distinct 
existence toward the end of the thir¬ 
teenth century, the loid high admiral 
Slaving a similar jurisdiction in naval 


causes.—^Peo. v. Van Allen, 55 N.Y. 
31—5 C.J. p 344 note 81. 

31. U. S. V. Mackenzie, (D.C.N.Y.) 
30 P.Cas.No.18.313, 1 N.Y.Leg.Obs. 
371—5 C.J. p 344 note 82. 

32. U. S. V. Mackenzie, supra—5 C. 
J. p 344 note 83. 

33. Ex parte Foley, (D.C.Ky.) 243 F. 
470—5 C.J. p 344 notes 91, 92. 

The power of congress under Const. 

art 1 § 8, to make regulations for 
the government of the land and naval 
forces of the country, is as plenary 
and specific as that given for the or¬ 

441 


ganization of civil affairs, and a more 
expeditious procedure in military trib¬ 
unals, which are necessary to secuio 
subordination, and discipline in the 
army, is necessary than is thought 
tolerable in civil affairs.—^U. S. ex rel. 
Creary v. Weeks, 42 S.Ct. 509, 259 TT. 
S. 336, 66 L.Ed. 973, affirming Weeks 
V. U. S. ex rel. Creary, 277 F. 594, 51 
App.D.C. 195. 

34. Ex p. Milligan, <Ind.) 4 WaU.(tT. 
S.) 2, 18 L.Ed. 281 (per Chase, C. 
J.)—^In re Bogart, (C.C.Cal.) 3 F. 
Cas.No.1,596, 2 Sawy. 396—5 C.J. 
p 344 note 93. 
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cer of any district or of any force or body of 
troops; but when any such commander is the ac¬ 
cuser or the prosecutor of the person or persons 
to be tried, the court must be appointed by superior 
competent authority (Act June 4, 1920 c 227 subc 
II § 1 [41 U.S.St at L. p 768; 10 U.S.C.A. § 
1479]).35 By article thirty-eight of the articles for 
the government of the navy, general courts-martial 
may be convened by the president, the secretary 
of the navy, the commander in chief of a fleet or 
squadron, and the commanding officer of a naval 
station beyond the continental limits of the United 
States; when empowered by the secretary of the 
navy, by the commanding officer of a squadron, di¬ 
vision, flotilla, or larger naval force afloat, and of 
a brigade or larger naval force ashore beyond the 
continental limits of the United States; and in time 
of war, if then empowered by the secretary of the 
navy, by the commandant of any navy yard or 
naval station and by the commanding officer of a 
brigade or larger force of the navy or marine 
corps on shore not attached to a navy yard or naval 
station.35 

Under the eighth article of war authorizing the 


president to empower the commanding officer of 
any district, or any force or body of troops to 
appoint general courts-martial, the president could 
confer such power on the commander of a military 
camp.37 That a commanding officer authorized by 
general orders to convene general courts-martial 
does so without referring to the law under which 
he possesses such power does not make the court 
illegal.38 The order convening the court need not 
be signed personally by the department commander 
but may be signed by a staff officer by his com- 
mand.33 Where the call for a general court-mar¬ 
tial is in strict compliance with the eighth article 
of war and all members thereof are competent, the 
court is regularly called and properly constituted.^^ 

(2) Special and Summary Courts-Martial; 

Deck Courts 

The articles of war and the articles fop the govern¬ 
ment of the navy prescribe who may convene speciab 
courts, summary courts, and deck courts. 

The ninth article of war empowers the command¬ 
ing officer of any district, garrison, fort, camp, or 
other place where troops are on duty, and the com¬ 
manding officer of a brigade, regiment, detached 


35. Power of president nuder prior 
provisions 

Th.6 president, by virtue of his office 
as commander-in-chief of the army 
and navy, had authority to appoint 
general courts-martial in every case 
where that power was granted to gen¬ 
eral officers, even though the power 
was not conferred on him specially,— 
Swaim v. U. S., 17 S.Ct 448, 165 U.S. 
553, 41 L.Ed. 823, affirming 28 CtCl, 
173—Runkle v. U. S., 19 CtCl. 396— 
15 Op.Atty.-Gen. 297—5 C.J. p 345 
note 98, p 346 note 6-7. 
Courts-martial convened by command¬ 
ing officers 

(1) Whether the holding of a court 
is expedient is, under this provision, 
for the determination of the com¬ 
mander authorized to convene it, and 
his decision is final.—^Dig.J.AG. p 
81 pars 1, 2. 

(2) This authority cannot he dele¬ 
gated.—^Dig,J.A.G. p 82—Manual for 
Courts-Martial (1928) par 6. 

(3) The officer’s authority to con¬ 
vene general courts-martial is sus¬ 
pended where he is absent from his 
command.—^Dig.J.A.G. p 82 par 5. 

(4) However, the absence must not 
be merely temporary and incidental. 
—16 Op.Atty.-Gen. 678. 

Brevet officers 

A general court-martial may be 
convened by a brevet general officer 
who has been assigned by the presi¬ 
dent to command an army or separate 
department, and has been placed on 
duty according to his rank.—17 Op. 
Atty.-Gen. 39. 


Bis^nalificatiozi of accuser.—Swaim 
V. XT. S., 17 S.Ct. 448, 165 U.S. 553, 41 
Ii.Bd. 823, affirming 28 CtCl. 173—5 
C.J. p 345 note 1, p 346 note 6-7. 

36, Rev.St § 1624 art 38; Act Pebr. 
16, 1909 c 131 § 10 [35 U.S.St at 
L., p 621]~Act Aug. 29, 1916 c 417 
[39 U.S.St at Li. p 586; 34 U.S.C.A. 
§ 1200 art 38]. 

Under prior provisions 
Formerly a fleet or squadron com¬ 
mander, when his fleet or squadron 
was in the waters of the United 
States, had no power to act without 
the express authority of the presi¬ 
dent, but this prohibition was opera¬ 
tive only when the fleet or squadron 
was in a home port—^U. S. v. Smith, 
25 S.Ct. 489, 197 U.S. 386, 393, 49 L. 
Ed. 801, reversing 38 Ct.Cl. 257. 
Presumption as to rank of convening 
officer 

The designation of an officer in the 
proceedings of a naval court-martial 
as ‘"commander in chief” raises the 
presumption, under Regulations for 
the Government of the Navy art 243, 
that he was in command of a fleet or 
squadron, and was therefore a prop¬ 
er officer to convene the court.—In re 
Crain, (C.C.Mass.) 84 Fed. 788. 
Sufficient allegation of authority 
Where a naval court-martial is 
convened in the waters of the United 
States, an allegation by the officer 
convening that it is done “by virtue 
of the express authority” vested in 
him “by the president of the United 
States, in accordance with the provi¬ 
sions of article 38, section 1624” of 

442 


the Revised Statutes, sufficiently al¬ 
leges his authority.—In re Crain, (C. 
C.Mass.) 84 Fed. 788, 789. 

KTaval cadets are not entitled to 
trial by courts-martial except for the 
offense of hazing, and may be dis¬ 
missed from the academy and from 
the service for misconduct without 
trial by court-martial.—15 Op.Atty.- 
Gen. 634. 

37. Givens v. Zerbst, (Ga.) 41 S.Ct. 
227, 255 U.S. 11, 65 L.Ed. 475, affirm¬ 
ing (D.C.) Ex parte Givins, 262 F. 
702. 

“District,'' as used in Articles of 
War, art 8 (Comp.St. § 2308a), pro¬ 
viding that, when empowered by the 
president, the commanding officer of 
any district may appoint general 
courts-martial, has no technical mili¬ 
tary meaning, but includes the ter¬ 
ritory occupied by a permanent mili¬ 
tary camp.—Ex parte Givins, (D.C. 
Ga.) 262 F. 702, affirmed Givens v. 
Zerbst, 41 S.Ct 227, 255 U.S. 11, 65 
L.Ed. 475. 

sa Givens v. Zerbst (Ga.) 41 S.Ct 
227, 255 U.S. 11, 65 L.Ed. 475, af¬ 
firming (D.C.) Ex parte Givins, 262 
F. 702. 

39. McRae v. Henkes, (C.C.A.Kan.> 
273 F. 108, reversing (D.C.) Ex 
parte Henkes, 267 F. 276, and cer¬ 
tiorari denied Henkes v. McRae, 
42 S.Ct. 317, 268 U.S, 624, 66 L.Ed. 
797. 

40. Frazier v. Anderson, (C.C.A« 
Kan.) 2 F.(2d) 36. 
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battalion, or other detached command to convene a 
special court-martial; but if the commanding officer 
is accuser or prosecutor the court shall be appoint¬ 
ed by superior authority, and may in any case be 
appointed by such authority when deemed desirable 
by the latter.'^i The tenth Article of War gives 
to the commanding officer of a garrison, fort, camp, 
or other place where troops are on duty, and the 
commanding officer of a regiment, detached bat¬ 
talion, detached company, or other detachment the 
power to appoint a summary court-martial, but such 
court may in any case be appointed by superior au¬ 
thority when by the latter deemed desirable.^2 

Naval summary courts-martial may be ordered by 
the commanding officer of any vessel, the com¬ 
mandant of any navy yard or naval station, and by 
the commanding officer of any brigade, regiment, 
or separate or detached command, and, when au¬ 
thorized by the secretary of the navy, by the com¬ 
manding officer or officer in charge of any com¬ 
mand not specifically mentioned, and by the com¬ 
manding officer of a naval hospital or hospital ship 
on all enlisted men of the naval service attached 
thereto whether for duty or as patients.^^ 

Deck courts may be ordered by any officer of 
the navy or marine corps who is authorized to or¬ 
der either general or summary courts-martial.'^ ^ 


c. Efect of Illegal Constitution 

The acts and proceedings of an illegally convened 
court-martial are void. 

Where a court-martial has been illegally con¬ 
vened and organized its acts are void,^® as trial by 
such a court is not trial by due process of law,^^ 
and the act of an officer in convening a court when 
he had no authority to do so cannot be legalized.^'^ 

d. Composition of Court 

(1) Persons eligible 

(2) Number of members 

(3) Rank 

(1) Persons Eligible 

Only commissioned officers may compose a court- 
martial, and what officers are eligible is prescribed 
by statute. 

The fourth article of war prescribes the compe¬ 
tency of officers to serve on courts-martial,48 while 
persons eligible to compose naval courts-martial 
are specified by the articles for the government of 
the navy.‘^9 Courts-martial are composed of com¬ 
missioned officers so who may be volunteer offi- 
cers,si officers of the marine corps who are com¬ 
petent to serve on both military and naval courts- 
martial,officers of the medical corps and of the 


41. Act June 4, 1920 c 227 subc II 
§ 1 [41 U.S.St. at L. p 788; 10 U.S. 
C.A. § 1480]. 

Former courts-martial 

The regimental court-martial con¬ 
sists of three officers who are ap¬ 
pointed for his own regiment or corps 
by the officer commanding a regiment 
or corps to try offenses not capital.— 
U.S.Rev.St. § 1342 art 81. 

Under this provision it was held 
that a regimental court can be ap¬ 
pointed for the engineer battalion by 
the chief of engineers, and for the 
signal corps by the chief signal offi¬ 
cer.—Dig.J.A.G. p 92 par 1. 

Garrison court-martial 

(1) A garrison court-martial con¬ 
sists of three officers appointed by the 
officer commanding a garrison, fort, 
or other place, where the troops are 
composed of different corps (U.S.Rev. 
St. § 1342 art 82), and it may be or¬ 
dered even when there is only one 
member of a different corps present 
on duty with the garrison.—^Dig.J.A. 
G. p 94 par 4. 

(2) The commanding officer cannot 
appoint himself a member of the 
court.—Dig.J.A.G. p 93 par 1. 

42. Act .June 4, 1920 c 227 subc II 
§ 1 [41 U.S.St at L. p 789; 10 U.S. 
C.A. § 1481]. 

43. Bev.St $ 1624 art 26;. Act Aug. 


29, 1916 c 417 [39 U.S.St at L. p 
586; 34 U.S.C.A. § 1200 art 26]. 

44. Act Aug. 29, 1916 c 417 [39 U. 
S.St at L. p 586; 34 U.S.C.A. § 1200 
art 64 (a)]. 

45. McClaughry v. Deming, (Kan.) 
22 S.Ct 786, 186 U.S. 49, 46 L.Ed. 
1049, affirming 113 F. 639, 51 C.C. 
A. 349—5 C.J. p 346 note 20. 

46. 22 Op.Atty.-Gen. 137. 

47. 4 Am.St.Papers Military Aff. p 
82. 

48. Act June 4, 1920 c 227 subc II 
§ 1 [41 U.S.St at D. p 788; 10 U.S. 
C.A, § 1475]. 

Decisions under old articles 

(1) Under the seventy-seventh and 
seventy-eighth articles of the old ar¬ 
ticles of war, officers of the regular 
army were not competent to sit on 
courts-martial to try the officers or 
soldiers of other forces, except as 
authorized by the provision that offi¬ 
cers of the marine corps, detached 
for service with the army by order 
of the president, might be associated 
with officers of the regular army on 
courts-martial for the trial of offend¬ 
ers belonging to the regular army or 
to forces of the marine corps so de¬ 
tached.—Rev. St. § 1342 arts 77, 78. 

(2) The volunteer army of the 
United States is “other forces,^’ with¬ 
in the meaning of the seventy-sev¬ 
enth article of war, although the vol¬ 
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unteer; troops organized under that 
act were mustered directly into the 
service of the United States, without 
regard to state or territorial lines,— 
McClaughry v. Deming, (Kan.) 22 S. 
Ct, 786, 186 U.S. 49, 46 D.Ed. 1049, 
affirming 113, P. 639, 51 C.C.A. 349— 
Walsh V. U. S., 43 CtCl. 225. 

(3) Such an officer is incompetent, 
notwithstanding he may be serving 
temporarily as an officer in the volun¬ 
teer service.—^U. S. v. Brown, 27 S. 
Ct. 620, 206 U.S. 240, 51 L.Ed. 1046, 
affirming 41 Ct.Cl. 275—Walsh v. U. 
S., 43 CtCl. 225. 

Age of mem'bers 

It has been held unnecessary that 
members of a court-martial have at¬ 
tained their majority.—16 Op.Atty.- 
Gen. 550. 

49. General courts-martial.—Rev. St. 
§ 1624 art 39 (34 U.S.C.A. § 1200 
art 39). 

Summary courts-martiaL—Rev.St. 
§ 1624 art 27 (34 U.S.C.A. § 1200 art 
27). 

Dock courts.—^Act Febr. 16, 1909 c 
131 § 2 [35 U.S.St at L. p 621; 34 
U.S.C.A. § 1200 art 64 (b)]. 

50. Bell V. Tooley, 33 N.C. 605—5 
C.J. p 346 note 23. 

51. 10 Op.Atty.-Gen. 522, 

152. 2 Op.Atty.-Gen. 311—Com. v. 

1 Gamble, 11 Serg. & a. (Pa.) 93—5 
1 C.J. p 347 note 25. 
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paymasters* corps,53 officers of the militia,54 active 
commissioned officers of the naval reserve,55 or re¬ 
tired officers.56 Unless they are commissioned offi¬ 
cers, professors at the government academies are 
not competent to serve.57 Graduated cadets with 
brevet rank have been held competent to sit,58 but 
undergraduate cadets, not being commissioned offi¬ 
cers, are not.53 Officers of the United States 
guards, such organization being part of the army, 
organized under presidential regulation by virtue 
of the power conferred by the Selective Service 
Act, may sit.50 Civilians without appointment or 
commission, acting as officers are ineligible.51 

(2) Number of Members 

The number of officers which may or must sit on a 
court-martial depends on the kind of court and the par¬ 
ticular statutory provisions reiating thereto. 

General courts-martial, if military courts, may, 
by the fifth article of war, consist of any number 
of officers not less than five;52 jf naval courts, of 
not more than thirteen nor less than five members, 
but as many, not exceeding tlidrteen, as can be 
convened without injury to the service.53 Under 
this provision, and under a similar provision for¬ 
merly applicable to military courts-martial, the 
officer appointing the court is given discretion as 
to the number of officers that can be convened 
without manifest injury to the service, and the 
exercise of his discretion is conclusive.54 Where 
a court has been duly organized, with more than 
five members, the trial is not to be arrested on 
account of the absence of any of the members, 
provided five continue to be present,^® nor does 


the absence of members of a court-martial, reas¬ 
sembled, by order of the secretary of war, to re¬ 
vise its sentence, impair its jurisdiction or other¬ 
wise affect its power to revise the sentence, if the 
number present is not less than five,58 Where 
the number of members falls below the minimum, 
those remaining have no power to act as a court,®'?' 
except for certain purposes.®® This reduction does 
not of itself, however, dissolve the court, but the 
convening officer may either dissolve it, or may 
appoint the additional number requisite to consti¬ 
tute a lawful court.®® 

Objection to the personnel of a legally organized 
general court-martial must be made before trial.7®^ 
Any objection one might have to a trial before a 
general court-martial of a certain number of offi¬ 
cers rather than a larger number, the number ac¬ 
tually sitting being sufficient to constitute a general 
court-martial, is waived by failure to object before 
trial.7t 

Expressed satisfaction of accused with the court- 
martial as constituted precludes collateral attack 
on its judgment on the ground that as many officers- 
as could be convened without injury to the service 
were not summoned.72 

(3) Rank 

In general an accused should not be tried by a court 
composed of officers Inferior to him In rank. 

The trial of an officer by military court-martial,, 
either general or special, must not, if it can be 
avoided, be by officers inferior to him in rank,73 
and if the trial is by a naval general court-martial, 
in no case, if it can be avoided without injury to 


53. Pig.J.A.G.(1912) p 493. 

54. Manual for Courts-Martial 
(1928) par 4. 

55. Aderhold v. Menefee, (C.C.A.Ga.) 
67 P. (2d) 345, reversing (D.C.) 
Menefee v. Aderhold, 5 F.Supp. 102. 
Sligihility of auxiliary naval forc¬ 
es.—Act Oct. 6, 1917 c 93 [40 U.S.St. 
at L. p 3933—Act July 1, 1918 c 114 
[40 U.S.St. at L. p 708]—Act Febr. 
28, 1925 c 374 §§ 1, 28 [43 U.S.St. at 
L. pp 1080, 1088; 34 U.S.C.A. § 1200 
art 65]. 

56. Kahn v. Anderson, (Kan.) 41 S. 

Ct. 224, 255 U.S. 1, 65 L.Ed. 469— 
Aderhold v. Menefee, (C.C.A.Ga.) 
67 P.(2d) 345, reversing (D.C.) 

Menefee v. Aderhold, 5 F.Supp. 102 
—5 C.J. p 347 note 27%. 

57. Dig.J.A.G. p 615 par 2; 1 Op. 
Atty.-Gen. 469—5 C.J. p 347 note 29. 

58. 7 Op.Atty.-Gen. 323. 

59. Babbitt v. U. S., 16 Ct.Cl. 202— 
7 Op. Atty.-Gen. 323 —2 Op.Atty.- 

. Gen. 251—1 Op.Atty.-Gen. 469. 

60. Kahn v. Anderson, (Kan.) 41 S. 
Ct. 224, 255 U.S. 1, 65 L.Ed. 469. 


61. Dig.J.A.G. p 144—5 C.J. p 347 
note 33--34. 

62. Act June 4, 1920 c 227 subc II 
§ 1 [41 U.S.St at L. p 788; 10 U. 
S.C.A. § 1476]. 

63. Rev.St § 1624 art 39 (34 U.S. 
C.A. § 1200 art 39). 

64. Kahn v. Anderson, 41 S.Ct. 224, 
255 U.S. 1, 65 L..Ed. 469—5 C.J. p 
347 note 41. 

A oourt-martial of less than thir- 
teen members is not a lawful court 
if that number could have convened 
without manifest injury to the serv¬ 
ice.—1 Op.Atty.-Gen. 299. 

65. 7 Op.Atty.-Gen. 101—^Manual for 
Courts-Martial (1928) par 38 c. 

66. 7 Op.Atty.-Gen. 338. 

67. Dig.J.A.G. (1912) p 574, 88 par 6. 

Incompetency of one of yniyiiwTTm 
number 

Where the court is of the minimum 
number, the incompetency of one 
member renders the proceedings void 
ab initio.—U. S. v. Brown, 27 S.Ct. 
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620, 206 U.S. 240, 51 L.Ed. 1046, af¬ 
firming 41 Ct.Cl. 275. 

68. Thus, where the court consists 
of five members, four of them may 
pass on the validity of a challenge 
to the fifth (Dig,J.A.G. p 88); and, 
where the membership falls below the 
minimum, those remaining may ad¬ 
journ from day to day until the court 
is dissolved or the absent members 
return.—Dig.J.A.G. p 18; 4 Op.Atty.- 
Gen. 17; Manual for Courts-Martial 
(1928) par 38 c. 

69. Dig.J.A.G. p 88. 

70. Aderhold v. Menefee, (C.C.A.Ga> 
67 F.(2d) 345, reversing (D.C.> 
Menefee v. Aderhold, 5 F.Supp. 102. 

71. Aderhold v. Menefee, (C.C.A.Ga.) 
67 F.(2d) 345, reversing (D.C.) 
Menefee v. Aderhold, 5 F.Supp^ 102 
—5 C.J. p 347 note 48. 

72. Bishop V. U. S., 25 S.Ct. 440, 197 
U.S. 334, 49 L.Ed. 780, affirming 38 
Ct.Cl. 473. 

73. Act June 4, 1920 c 227 subc II 
§ 1 [41 U.S.St at L. p 790; 10 U.S. 
C.A. $ 1487]. 
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the service, shall more than one half, exclusive of 
the president, be junior to the officer to be triedJ^ 
The provision against trial by inferior officers is 
merely directory to the officer summoning the 
court, and his decision is conclusive. ^ 5 The fact 
of inferiority in rank does not render an officer 
incompetent to sit on a court-martial, and a chal¬ 
lenge based on such ground is not good.^S 

§ S3. -Law Governing 

The law governing courts-martial is found in the 
acts of congress, the regulations of the president, and 
the customary military law. 

The law governing courts-martial is found in the 
statutory enactments of congress, particularly the 
articles of war, in the regulations and instruc¬ 
tions, sanctioned by the president, for the govern¬ 
ment of the army and navy,'^7 and in the customary 
military law.*^^ 

§ 54. —— Jurisdiction 

a. In general 

b. As to place 

c. As to persons 

d. As to offenses 

e. Insanity as affecting jurisdiction 


a. In G-eneral 

Courts-martial have only such Jurisdiction as is 
conferred on them by statute, but within their juris¬ 
diction they are supreme. In certain cases their Juris¬ 
diction is concurrent with that of the civil courts. 

Courts-martial possess the same full, complete, 
and plenary jurisdiction over offenses committed 
against military law as civil courts of the country 
possess over controversies within their cognizance, 
and while acting within the sphere of such exclusive 
jurisdiction they are supreme.^^ However, as said 
before (§51) this jurisdiction is limited and special, 
the court being called into existence for a tempo¬ 
rary and special purpose and to perform a special 
duty, and when the object of its creation is accom¬ 
plished it ceases to exist. A court-martial has no 
jurisdiction beyond what is given it by statute.so 
An administrative board of the army cannot, by 
holding an officer guiltless of an offense, preclude 
his trial by court-martial.si 

Exclusive or concurrent jurisdiction. The gen¬ 
eral rule is that the jurisdiction of civil courts is 
concurrent as to offenses triable before courts- 
martial.S2 As to strictly military offenses, how¬ 
ever, their jurisdiction is exclusive ,* S3 and when 
the armies of the United States are in hostile ter¬ 
ritory, and engaged in actual warfare, the juris¬ 
diction of such tribunals is exclusive.s^ A provi- 


74. Rev.St. § 1624 art 39 (34 U.S.C.A. 
§ 1200 art 39). 

75. S^im V. U. Sm (CtCl.) 17 S.Ct. 
448, 165 U.S. 553. 41 L.Ed. S23— 
5 C.J. p 347 note 51. 

76. Diff.J.A.G.(1912) p 493—17 Op. 
Atty.-Gen. 397. 

77. Carter v. McClaughry, (Kan.) 
22 S.Ct 181, 183 U.S. 365, 46 L.Ed. 
236—5 C.J. p 345 note 96. 

78. Carter v. McClaughry, supra— 
Kirkman v. McClaughry, (Kan.) 
160 F. 436, 90 C.C.A. 86—5 C.J. P 
345 note 97. 

79. U. S. V. McDonald, (D.C.N.T.) 
265 F. 754, appeal dismissed Wes- 
sels V. McDonald, 41 S.Ct. 535, 256 
U.S. 705, 65 L.Ed. 1180—Manual for 
Courts-Martial (1928) par 7—5 C.J. 
p 348 notes 55, 56. 

8a Ex parte Wilson, (D.C.Va.) 33 F. 
(2d) 214. 

81. Ex parte Joly, (D.C.N.T.) 290 F. 
858. 

82. U.S.—U. S. V. McDonald, (D.C. 
N.Y.) 265 P. 754, appeal dismissed 
Wessels v. McDonald, 41 S.Ct. 535, 
256 U.S. 705, 65 L.Ed. IISO. 

CJal.—^People v. Denman, 177 P. 461, 
179 Cal. 497. 

Tex.—^Punk v. State, 208 S.W, 509, 84 
Tex.Cr. 482. 

6 C.J. p 348 note 63. 

Liability to criminal prosecution see 
supra S 38. 


In time of wax 

Notwithstanding Articles of War, 
art 74 (U.S.Comp.St § 2308a), requir¬ 
ing a soldier to be delivered to civil 
authorities for trial for an alleged 
crime except in time of war, the ju¬ 
risdiction of the military courts over 
a soldier is not exclusive of the civil 
court even during time of war, if the 
soldier was stationed within one of 
the states where the civil courts were 
functioning and where no actual hos¬ 
tilities were in progress.—^Ex parte 
Koester, 206 P. 116, 56 Cal.App. 621. 

Any changes in articles of war in 
the years 1918 and 1916 did not alter 
the rule that courts-martial do not 
have exclusive jurisdiction for trial 
of a soldier for murder committed in 
time of war, hut that the state courts 
have jurisdiction until it is assumed 
by military authorities.—^People v. 
Denman, 177 P. 461, 179 Cat 497. 

Conceding the paramount right of 
military authorities in time of war to 
the custody of a soldier notwithstand¬ 
ing criminal charges against him in 
the courts of a state, the right inures 
solely to military authorities, and 
cannot be raised by the offender.— 
People V. Denman, 177 P. 461, 179 Cal. 
497. 

Murder 

(1) Under Act Congr. Aug. 29,1916 § 
3 art 92 (U.& Comp.St. § 2308a [92]), 
a soldier of the United States who 
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murders a citizen of the state offends 
against both the military and the 
state laws, and may be tried in the 
state courts.—^Punk v. State, 208 S.W. 
609, 84 Tex.Cr. 402. 

(2) Although under the act of con¬ 
gress of Aug. 29, 1916, military au¬ 
thorities have the prior right to try 
a soldier who murdered a citizen, the 
soldier who has committed the crime 
cannot object to being tried by a state 
court, where the military authorities 
have not asserted any right.—^Punk 
V. State, supra. 

Bobbery 

Under Rev.St. § 1342, as amended 
by Act Aug. 29, 1916 § 3 (Comp.St § 
2308a) art 93, military tribunals have 
not exclusive jurisdiction of the of-‘ 
fense of robbery committed by one in 
military service, and therefore they 
may waive, in favor of the state 
courts, their right to try a person in 
the military service committing such 
an offense.—Stewart v. Common¬ 
wealth. 213 S.W. 185, 185 Ky. 34. 

83. Carter v. Roberts, (N.T.) 20 S. 

Ct. 713, 177 U.S. 496, 44 L.Ed. 861 

—6 C.J. p 348 note 56. 

84. 24 Op.Atty.-Gen, 570, 574. 

Offenses committed by federal sol¬ 
diers in the seceded states under mil¬ 
itary government were held not cog¬ 
nizable in the courts of those states. 
—Coleman v. Tennessee, (Tenn.) 97 
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sion of the criminal code which relates to the same 
subject matter as an article of the articles of 
War and applies both to civilians and persons in 
the military or naval service does not amend or 
repeal such article nor deprive courts-martial of 

jurisdiction.^^ 

Jurisdiction not conferred by consent The con¬ 
sent or voluntary appearance of accused cannot 
confer jurisdiction upon a court-martial which is 
without jurisdiction.^6 

h. As to Place 

No territorial limitation Is Imposed on the Juris¬ 
diction of courts-martial. 

The law imposes no territorial limitation upon 
the jurisdiction of courts-martial, but the juris- 
■diction of such courts extends over the whole ter¬ 
ritory of the United States.S’^ Where an army is 
within the territory of another government, wheth¬ 
er in times of peace or war, the courts-martial of 
such army may exercise jurisdiction over all per¬ 
sons and offenses subject thereto, wherever the 
army may happen to be at the time.88 That offens¬ 
es were committed outside of a military reservation 
•does not affect the jurisdiction of a court-martial.^^ 

A murder committed on a naval vessel on the 
high seas is a murder on board a public vessel of 
the United States outside the territorial jurisdic¬ 
tion thereof, and is triable by court-martial in ac¬ 
cordance with the statute.^ 

c. As to Persons 

(1) In general 

(2) Persons in service 

(3) Persons not in service 


(1) In General 

Whether one is subject to military law determines 
whether courts-martial have Jurisdiction over him. 

Whether one is subject to military jurisdiction 
under military law depends on whether he is a 
member of the land or naval forces and whether 
congress has subjected him to such law.®^ Thus, as 
will appear hereinafter, the jurisdiction of courts- 
martial extends to persons in the services, although 
perhaps illegally therein, and to civilians who may 
for the time being be subject to military discipline 
by reason of their connection with the services. 

(2) Persons in Service 

(a) In general 

(b) Persons illegally in service 

(c) Severance of connection with serv¬ 

ice 

(a) In General 

All persons connected with the military or naval 
service are amenable to the Jurisdiction of courts- 
martial. 

All persons connected with the military or naval 
service of the United States^^ are amenable to 
the jurisdiction which congress has created for 
their government, and while thus serving surrender 
their right to be tried by the civil courts.^3 

Persons under confinement in military prison. It 
is provided by act of congress that prisoners under 
confinement in military prisons, undergoing sen¬ 
tence of courts-martial, shall be liable to trial and 
punishment by courts-martial under the rules and 
articles of war for offenses committed during such 
confinement; and under this statute it is no ob¬ 
jection that as a part of the original sentence the 
person was dishonorably discharged from the serv- 
ice.^^ The exercise of the power to try military 


U.S. 509, 24 li.Ed. 118—^Tennessee v. 
Hibdom. (C.C.Tenn.) 23 F. 796. 

85. U. S. V. Barry, (D.C.N.T.> 260 
F. 291. 

80. U.S.—^McClaughry v. Deming, 
(Kan.) 22 S.Ct. 786, 186 U.S. 49, 46 
L.Ed. 1049, affirming 113 F. 639, 61 
C.C.A. 349—22 Op.Atty.-Gen. 137. 
Pa.—^Duffield v. Smith, 3 Serg.&R. 590. 
5 C.J. p 348 note 61. 

87. Manual for Courts-Martial 
(1928) par 7. 

.88. Coleman, v. Tennessee, (Tenn.) 
97 U.S. 509, 24 L.Ed. 1118. 

89. Frazier v. Anderson, (C.O.A. 
Kan.) 2 F.(2d) 36. 

80. Aderhold v. Menefee, (C.C.A.Ga.) 
67 P.(2d) 345, reversing: (D.C.) 

Menefee v. Aderhold. 5 F.Supp. 102. 


91. Ex parte Jochen, (D.C.Tex.) 257 

P. 200. 

92. Ex parte Milligan, (Ind.) 4 Wall. 
(U.S.) 2, 18 L,.Ed. 281—5 C.J. p 348 
note 64. 

An. officer in the army is subject to 
military law, and the principles ot 
that law, as provided by congress, 
constitute for him due process of law 
—^U. S. ex rel. French v. Weeks, 42 S. 
Ct. 605, 269 U.S. 326, 66 Ii.Ed. 965, 
affirming Weeks v. U. S. ex rel. 
French, 51 App.D.C. 201, 277 F. 600. 

Enlisted men 

(1) An enlisted man is subject to 
trial by court-martial for any offense 
committed by him against military 
law.—^Ex parte Dostal, (D.C.Ohio) 243 
P. 664. 

(2) A person enlisting in the na¬ 
tional guard, and later taking the 
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federal enlistment oath under the 
National Defense Act, is subject to 
the jurisdiction of a military tribu¬ 
nal, although an alien, and although 
he had a mother dependent upon him 
for support—Ex parte Dostal, supra. 

(3) Under the National Defense Act 
and the Selective Draft Law of May 
18, 1917, a member of the national 
guard, although not consenting to be 
mustered into federal service under 
presidential order, was a soldier in 
the United States army, and subject 
to military trial or punishment— 
Ex parte Dostal, supra. 

93. Carter v. Roberts, (N.T.) 20 S. 
Ct 713, 177 U.S. 496, 44 L.Ed. 861 
—5 C.J. p 349 note 65. 

94. Kahn v. Anderson, (Kan.) 41 S. 
Ct 224, 255 U.S. 1, 65 L.Ed. 469— 
5 C.J. p 349 notes 66, 67. 
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prisoners by court-martial does not violate the 

Fifth Amendment.^5 

Marines. Under the laws and regulations gov¬ 
erning the marine corps, providing that marines 
detached for service with the army may be tried 
by military court-martial for offenses committed 
against the laws governing the navy prior to de¬ 
tachment, and by a naval court-martial, after such 
detachment ceases, for offenses against the articles 
of war,®® a marine who deserted from a regiment 
detached for military service may be tried by a 
naval court-martial for such offense upon his be¬ 
coming subject to the naval authorities;®*^ but 
while a marine is detached for service with the 
army he is not subject to the jurisdiction of a 
naval court-martial.®® 

State militia when called into the service of the 
United States constitutes a part of the army, and 
its members may be tried by court-martial.®® 

Refusal to respond to call of president. Where 
a militiaman who has been called into the military 
service of the United States refuses to attend at 
a rendezvous, his subjection to military discipline 
and organization may be compelled by military 
force.^ 

One who has been inducted into the service un¬ 
der the Selective Service Act is subject to military 
law and must be tried for an offense against mili¬ 
tary law by the military authorities,® and the fact 
that he has not taken the oath of allegiance re¬ 
quired by the Articles of War of every soldier on 
his enlistment affords him no excuse since this 
requirement applies only to voluntary enlistment.® 
That the draft act provides that a violation of its 
provisions shall be a misdemeanor does not pre¬ 
vent the trial, by a military court, of one subject 


§ 54 

to military law because certified into the serv¬ 
ice, especially as the provision excepts those sub¬ 
ject to military law;^ nor does such provision re¬ 
peal by implication Articles of War, article 2 de¬ 
fining persons subject to military law.® Where one 
under indictment for failure to register under the 
Selective Service Act, a civil offense, has become 
a deserter by failing to report for service, whether 
he could first be tried under military or civil law 
is a matter to be settled between the departments 
of the government, and the sentence of a court- 
martial cannot be defeated because of the pendency 
of the civil prosecution; ® in such a case the civil 
authorities may, notwithstanding the indictment, de¬ 
liver the person to the military authorities for trial 
and punishment.''^ 

(b) Persons Illegally in Service 

Persons illegally In the service are amenable to tne 
jurisdiction of a court-martial for offenses against mili¬ 
tary law. 

Where a person illegally enlisted commits an of¬ 
fense cognizable by a court-martial, he is subject 
to the jurisdiction of such court.® 

Aliens. That the enlistment of an alien in time 
of peace is prohibited does not prevent the court- 
martial of such an alien for military offenses.® 

Conscripts or drafted men. One unlawfully in¬ 
ducted into the military service is not subject to 
the jurisdiction of a court-martial,^® but where the 
induction into the service is not void, although ir¬ 
regular, he is liable to court-martial.^^ 

Minors. A minor enlisting without the consent 
of his parents or guardian, when such consent is 
required, is nevertheless amenable to military ju¬ 
risdiction for military offenses,^® such as deser- 


95. Kahn v. Anderson, supra. 

96. 39 U.S.St. at L. p 661; 34 U.S.C. 
A. § 715. 

97. Ex parte Qlark, (D.C.N.T.) 271 F. 
533. 

96. United States v. Waller, (U.C. 
Pa.) 225 P. 673. 

99. Johnson v. Sayre, (Va.) 16 S.Ct. 
773, 168 U.S. 109, 39 L.Ed. 914— 
5 C.J. p 307 note 99, p 349 note 68. 
Composition of court see supra § 52. 

1. U.S.—McCall's Case, (D.C.Pa.) 16 
F.Cas.No.8,669, 5 Phila. 259. 

N.H.—Allen v. Colby, 47 N.H. 644. 
Pa.—Commonwealth v. Andress, 2 
Pittsb. 402. 

9. U. S. V. Bullard, (C.C.AN.Y.) 290 
F. 704—^Franke v. Murray, (Mo.) 
248 F. 865, 160 C.C.A. 623, L.K.A 
1918B 1016. 


a Franks v. Murray, supra. 

4. Franks v. Murray, supra. 

5. Franks v. Murray, supra. 

6. Ex parte Dunn, (D.C.Mass,) 250 
F. 871. 

7. Ex parte Thieret, (C.C.AOhio) 
268 P. 472. 

a U. S. v. Brown, (D.C.Pa.) 242 F. 
983. 

9. Ex parte Beaver, (D.C.Ohio) 271 
P. 493. 

10. Ver Mehren v. Sirmyer, (C.C.A. 
Iowa) 36 F.(2d) 876. 

XI. Ex parte Kerekes, (D.C.Mich.) 
274 P. 870—^Ex parte TinkofC, (D.C. 
Mass.) 254 F. 912. 

Where a nondeclaraait alien, who 
was not subject to military service, 
and who claimed his exemption, was 
inducted into service by the draft 

447, 


boards without a fair hearing, their 
action is not void, although irregular, 
and hence, the alien having failed to 
report, the military authorities have 
jurisdiction to hold him for deser¬ 
tion.—^Ex parte Romano, (D.C.Mass. > 
251 F. 762. 

12. Ex parte Foley, (D.C.Ky.) 243 F. 
470—U. S. V. Brown, (D.C.Pa.) 242 
P. 983—^Hoskins v. Dickerson, 
(Miss.) 239 P. 275, 162 C.C.A, 263, 
L.R,A.1917D 1056, Ann.Cas.l917C 

776—5 C.J. p 349 note 73. 

Person ezilisting in the national 
gnard, and later taking the federal 
enlistment oath under National De¬ 
fense Act § 70, was subject to the 
jurisdiction of a military tribunal al¬ 
though under twenty-one and enlisted 
without the written consent of parent 
or guardian.—^Ex parte Dostal, (D.C* 
Ohio) 243 P. 664. 
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tion,^3 fraudulent enlistment,and mutiny.^S Of 
course, where a minor enlists with the written con¬ 
sent of his father, and deserts, he may be tried for 
desertion,^® Where one who at the time of his 
enlistment was a minor is held by the military au¬ 
thorities on a charge of desertion, a civil court 
will not, on habeas corpus, inquire into the validity 
of his enlistment or order his discharge by reason 
of his minority.^"^ A minor whose enlistment is 
absolutely prohibited does not become amenable to 
military authority,but if he remains in the serv¬ 
ice until he has reached the age at which he could 
enlist, he becomes subject to the jurisdiction of a 
court-martial.^^ 

(c) Severance of Connection with Service 

After severance of connection with the service, a 
court-martial is without Jurisdiction, unless it had al¬ 
ready attached. 

In general, a court-martial has no jurisdiction 
over an offender after he has left the service 
but, where jurisdiction has attached, it cannot be 
defeated by the fact that the term of enlistment 
of the offender has expired before trial,or by 
the fact that his connection with the army had 
been severed before sentence could be executed.^^ 
Under the ninety-fourth article of war, frauds 
against the government are triable by court-martial, 
notwithstanding the offender has left the service. 
A naval officer, dropped from the rolls by presi¬ 
dential order, becomes a civilian entitled to appeal 


to the civil courts for relief from arrest and trial 
by court-martial.^^ An inactive member of the 
naval reserve is not triable by court-martial.^^ 
When on inactive status in the naval reserve, one 
cannot be recalled to the service to give the court- 
martial jurisdiction.25 The fact that an officer is 
not carried on the official register after desertion 
does not affect the jurisdiction of the court-mar¬ 
tial. While, a person discharged from the serv¬ 
ice may not be subject to court-martial, he can be 
prosecuted under the general laws of the United 
States for criminal acts committed during his active 
service, unless previously put in jeopardy.27 

(3) Persons Not in Service 

Ordinarily, and unless otherwise provided by stat¬ 
ute, courts-martial have no jurisdiction over persons not 
In the service. 

Ordinarily, a citizen of the United States not in 
the military service is not subject to the jurisdic¬ 
tion of a court-martial,^s and a court-martial can¬ 
not assume jurisdiction, either as a matter of con¬ 
venience or public policy, of persons not in the 
military service.^^ As one who is not in the mili¬ 
tary service is not, with certain exceptions, sub¬ 
ject to trial by courts-martial, he cannot waive the 
lack of jurisdiction of a court-martial to try him.^® 
However, congress has the power to declare, as it 
has done by the second article of war, that per¬ 
sons accompanying the army, and camp retainers, 
shall be subject to military law.^i 


13. Ex parte Beaver, (D.C.Ohio) 271 
P. 493 —'Ex parte Rush, (D.C.Ala.) 
246 P. 172—5 C.J. p 349 note 74. 

14. Ex parte Poley, (D.C.Ky.) 243 P. 
470. 

15. In re Dew, (TJ.S.) 25 L.R. 538. 
le. In re Lawler, (C.C.Ga.) 40 P. 

233—5 C.J. p 349 note 76. 

17. U. S. V. Reaves, (Ala.) 126 P. 
127, 60 C.C.A. 675—5 C.J. p 349 
note 77. 

18. Hoskins v. Pell, (Miss.) 239 P. 
279, 152 C.C.A. 267. 

19. Ex parte Hubbard, (C.C.Mass.) 
182 P. 76. 

20. TJ. S. v. Warden or Keeper of 
Naval Prison in Navy Yard, Brook¬ 
lyn, N. T., (D.C.N.T.) 265 P. 787— 
24 Op.Atty.-Gen. 569, 570. 

A 3iaval court-martial loses juris¬ 
diction to try for an offense commit¬ 
ted during active service by discharge 
of the offender from arrest without 
charges having been preferred 
against him and by his subsequent 
release from the service.—^U. S. v. 
Warden or Keeper of Naval Prison in 
Navy Yard, Brooklyn, N. Y., (D.C.N. 
Y.J 2«5 P. 787. 

21. Barrett v. Hopkins, (C.C.Kan.) 7 


P. 312, 2 McCrary 129—5 C.J. P 349 
note 79. 

22. Carter v. McClaughry, (Kan.) 
22 S.Ct. 181, 183 U.S, 365, 46 L.Ed. 
236—16 Op.Atty.-Gen. 349—5 C.J. 
p 349 note 80, 

23. Ex parte Wilson, (D.C.Va.) 33 P. 
(2d) 214. 

24. D. S. V. MacDonald, (D.C.N.Y.) 
265 P. 695. 

25. U. S. V. Warden or Keeper of Na¬ 
val Prison in Navy Yard, Brooklyn, 
N, Y., (D.C.N.Y.) 265 P. 787. 

26. Ex parte Smith, (D.C.Me.) 47 P. 
(2d) 257. 

27. U. S. V. MacDonald, (D.C.N.Y.) 
265 P. 695. 

28. U.S,—Ex parte Lisk, (D.C.Va.) 
145 F. 860. 

Ill.—^Johnson v. Jones, 44 Ill. 142, 92 
Am.D. 159, 

5 C.J. p 349 note 81. 

Until inducted into the militairy 
service, the rights of a party are de¬ 
termined by the civil law, instead of 
the military or courts-martial law.— 
Ex parte Goldstein, (D.C.Mass.) 268 
P. 431. 

29. Ex parte Wilson, (D,C.Va.) 33 P. 
(2d) 214—U. S. V. McIntyre, (C.C. 
A.Mont) 4 F.(2d) 823. 
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SO. Ver Mehren v. Sirmyer, (C.C.A. 

Iowa) 36 F.(2d) 876. 

31. Ex parte Palls, (D.C.N.J.) 251 F. 

415—^Ex parte Gerlach, (D.C.N.Y.) 

247 P. 616—5 C.J. p 350 note 82. 
<<Zn the field” 

(1) The term “in the field,“ in Arti¬ 
cles of War art 2, as adopted Aug. 29, 
1916, subjecting to such articles all 
retainers and persons accompanying, 
or serving with, the armies in the 
field, will be construed as used with 
the meaning which long usage of the 
war department had given it, and as 
contained in its Genefal Orders, Com¬ 
pilation 1881 to 1915 § 319, also Man¬ 
ual Quartermaster’s Corps, United 
States Army, § 2193, defining “field 
service” to be service in mobilization, 
concentration, instruction, or maneu¬ 
ver camps, as well as service in cam¬ 
paign, simulated campaign, or on the 
march.—^Ex parte Jochen, (D.C.Tex.) 
257 P. 200. 

(2) Were the words “in the field,” 
in Articles of War art 2, as adopted 
Aug. 29, 1916, subjecting to such ar¬ 
ticles all retainers and persons ac¬ 
companying, or serving with, the ar¬ 
mies in the field, used in their limited 
sense and applicable only where the 
armies are in or expecting actual con- 
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Army contractors. Persons contracting to fur¬ 
nish supplies for the army, and their agents, em¬ 
ployees, and assignees, when in the course of the 
execution of their contracts, are subject to the rules 
of war and are liable to arrest and punishment 
by the military authorities for fraud against the 

government. 3 2 

d. As to Offenses 

(1) In general 

(2) Desertion 

(3) Spying 

(1) In General 

The jurisdiction of courts-martial extends to all of¬ 
fenses made cognizable by such courts under pertinent 
statutory provisions. 

The jurisdiction of courts-martial as to offenses 
extends to all offenses made cognizable by such 
courts by the articles of war or by the several stat¬ 
utory provisions in the nature of articles of war, 
and these offenses may include not only purely mil¬ 
itary offenses, but also some which are offenses 
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against the general law.33 A court-martial is usu¬ 
ally resorted to for the trial of offenses of a pure¬ 
ly military nature, or those made triable by such 
courts by positive law, and it will not be presumed 
that a court-martial will exceed its jurisdiction in 
this respect, but this must be clearly shown.24 xhe 
common-law distinction between felonies and mis¬ 
demeanors is not applicable to military offenses.^^ 

(2) Desertion 

The jurisdiction of courts-martial as to desertion is 
exclusive. 

The crime of desertion from the army is exclu¬ 
sively a military offense cognizable only by the 
military courts, and when the desertion is from the 
United States army the offense is exclusively 
against the United States, and the federal courts- 
martial have exclusive jurisdiction thereof.^® No 
preliminary investigation by the draft board need 
be had before a court-martial may exercise its ju¬ 
risdiction to try a draft evader for desertion for 
failure to report for service after orders to do so.27 


flict, the conditions along the Mexi¬ 
can border from February, 1917 to 
December, 1918 were such as to make 
them applicable.—^Ex parte Jochen, 
supra. 

(3) Civilians on duty with armies 
in the field in time of war include 
civilians serving in cantonments or 
training camps within or without the 
United States,—Hines v. Mikell, (S. 
C.) 259 F. 28, 170 C.C.A. 28, reversing 
(D.C.) Ex parte Mikell, 253 F. 817, 
and certiorari denied Mikell v. Hines, 
39 S.Ct. 494, 250 U.S. 645, 63 L.Ed. 
1187. 

Persons held subject 

(1) A civilian employed as cook on 
a vessel transporting supplies is sub¬ 
ject to court-martial for attempt to 
desert.—Ex parte Falls, (D.C.N.J.) 
251 P. 415. 

(2) A seaman, carried to United 
States on army transport, who vol¬ 
unteered to stand watch and then re¬ 
fused to continue, although ordered to 
do so, is subject to articles of war as 
a person accompanying the armies of 
the United States, voluntarily serv¬ 
ing with them in the field without 
territorial jurisdiction of the United 
States.—Ex parte Gerlach, (D.C.N.Y.) 
247 P. 616. 

(3) Under Articles of War art 2 
(Comp.St.[1916] § 2308a), classifying 
as subject to military law all persons 
who in time of war are serving with 
the armies of the United States in the 
field, a civilian employed in time of 
war by quartermaster’s department 
and assigned as cook on a vessel 
transporting army supplies is “serv¬ 
ing with the armies in field,'* and a 
court-martial has jurisdiction to try 
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him for his attempt to desert the 
ship just before sailing.—^Ex parte 
Falls, supra. 

(4) One serving with troops as su¬ 
perintendent quartermaster corps is 
an “attendant or a person accompany¬ 
ing or serving with the armies," 
within Articles of War art 2, as 
adopted Aug. 29, 1916, subjecting 
such persons under certain condi¬ 
tions to such articles.—^Ex parte 
Jochen, (D.C.Tex.) 257 F. 200. 
Persons not subject 

The driver of an automobile em¬ 
ployed and paid by the owner, a con¬ 
tractor for construction work at a 
training camp in the United States, 
which is not under martial law, his 
duty being to transport civilian em¬ 
ployees of the government auditing 
department at the camp, not shown 
to have any direct connection with 
the army, is not a “retainer to the 
camp or accompanying or serving 
with the army,” within Articles of 
War, art 2 (Comp.St. § 2308a), and 
is not subject to trial by court-mar¬ 
tial for a death inflicted by his ma¬ 
chine within the camp.—^Ex parte 
Weitz, (D.C.Mass.) 256 P. 58. 

That one may be a part of the laud 
forces, and so may be subjected to 
military law, it is not necessary that 
he be in uniform.—^Bx parte Jochen, 
(D.C.Tex.) 257 F. 200. 

32. Holmes v. Sheridan, (C.C.Kan.) 

12 P.Cas.No.6,644, 1 Dill. 361. 

But it was held that a statute which 
attempts to render a mere contractor 
subject to the jurisdiction of a court- 
martial is so far unconstitutional, or, 
if not unconstitutional, it only ren¬ 
ders contractors subject to such ju- 
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risdiction for fraud or willful neglect 
of duty in connection with their con¬ 
tracts.—^Ex parte Henderson, (C.C. 
Ky.) 11 P.Cas.No.6,349. 

33. Bribery.—^U. S. v. MacDonald, 
(D.C.N.Y.) 265 P. 695. 

Homicide on. war vesseL—*U. S. v. 
Mackenzie, (D.C.N.Y.) 30 P.Cas.No. 
18,313, 1 N.Y.Leg.Obs. 371. 

Barceuy.—-In re Esmond, 16 D.C. 
64. 

Failure of volunteer officer to make 
report.—Washburn v. Phillips, 2 
Mete.(Mass.) 296. 

Divorce.—^Military court cannot try 
divorce proceeding even in time of 
war.—State v. Stillman, 7 Coldw. 
(Tenn.) 341. 

Ninety-sixth article of war.— 
Crouch V. U. S., (C.C.A.Hawaii) 13 
F.(2d) 348. 

Offenses punishable by coast guard 
court 

The coast guard court has no ju¬ 
risdiction to try and punish a mem¬ 
ber of the coast guard for perjury as 
such, within 14 U.S.C.A. §§ 143, 144.— 
Johnsen v. U. S., (C.C.A,Cal.) 41 P. 
(2d) 44, certiorari denied 51 S.Ct 37, 
282 U.S. 864, 75 L.Ed. 764. 

34. Washburn v. Phillips, 2 Mete. 
(Mass.) 296. 

35. U. S. v. Clark, (C.C.Mich.) 31 
P. 710. 

36. U.S.—^U. S. V. Landers, (CtCL) 
92 U.S. 77, 23 L.Bd. 603. 

Ohio.—^Hollingsworth v. Shaw, 19 
Ohio St 430, 2 Am.R. 411. 

5 C.J. p 350 note 90. 

37. U. S. v. Lehman. (D.C.Md.) 265 
P. 852. 
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(3) Spying 

Spying is a purely military offense cognizable only In 
time of war and before a purely military tribunal. 

The offense of being a spy is, by statute,^8 one 
of a purely military character cognizable only in 
time of war and before a tribunal having its life, 
existence, and authority created, continued, and de¬ 
fined by a purely military power.^s jiie statute, 
being general in its terms, applies to all persons 
acting as spies, whether citizens of the United 
States or not,^® although, prior to this, it was held 
that an American citizen could not be tried by a 
United States military court for the offense of 
being a spy,^^ and a person could not be tried, after 
the restoration of peace, for this offense alleged to 
have been committed during the existence of war.‘^2 
That the offense of spying was committed in the 
United States during participation in the European 
war does not deprive the court-martial of jurisdic- 
tion.-^^ Under the act of March 3, 1911, entitled 
“An Act to Prevent the Disclosure of National De¬ 
fense Secrets,*' the acts described therein are made 
offenses against the municipal law of the land and 
punishable in the courts at any time. 

e* Insanity as Affecting Jurisdiction 

Charges against Insane persons should, ordinarily, 
not be referred to trial. Courts-martia! may Investi¬ 
gate the sanity of accused, and a decision of Insanity 
terminates the trial; otherwise the trial proceeds. 

The Manual for Courts-Martial of 1928 provides 
that the commanding officer should not, ordinarily, 
refer charges for trial if satisfied that accused is 
insane, or was insane at the time of thie offense 
charged (par 30c); and the appointing authority 
may suspend action on charges, pending the report 
of one or more medical officers, or of a board 
convened under regulations, as to suspected insan¬ 
ity (par 3Sc). The court-martial will inquire into 
the sanity of accused whenever, while the case is 


before it, it appears such inquiry should be made; 
and, if it finds accused insane, the proceedings, so 
far as had, embodying such findings, will be sent 
to the reviewing authority; otherwise, the trial 
proceeds (par 63). That defendant was in a “haze” 
or “stupor” is not of itself sufficient to raise an 
issue of insanity, so as to deprive the court-martial 
of jurisdiction.'^^ 

§ 55. - Former Acquittal or Conviction 

a. In general 

b. Identity of offenses 

a. In General 

Second trials for the same offense are prohibited, 
except on motion of accused after conviction. 

Under the fortieth Article of War (10 U.S.C.A. 
§ 1511), courts-martial are prohibited from trying 
those amenable to their jurisdiction a second time 
for the same offense; but no proceeding in which 
accused has been found guilty is regarded as a 
trial until the reviewing, and, if there be one, the 
confirming authority has taken final action on the 
case.'*® A mere arrest,*® or an investigation by a 
court of inquiry,**^ is not a trial within the pro¬ 
hibition; nor is arrest and temporary confinement 
pending an investigation,*® or a private repri¬ 
mand,*® such a punishment as precludes further 
proceedings by court-martial. 

Where the secretary of the navy disapproves of 
the proceedings, findings, and sentence of a court- 
martial, this disapproval is not an acquittal barring 
a second trial for the same offense;®® and the ap¬ 
pearance of accused before the second court-mar¬ 
tial, which erroneously sustains his plea of acquittal 
by such disapproval, is not a trial, so as to render a 
further trial impossible after a second disapproval.®^ 

The fact that one has already been tried and con¬ 
victed before a court-martial of an offense does not 


sa U.S.Bev.St. 9 1343—Comp.St. 9 
2308a art 83. 

30. TT. S. ex rel. Wessels v. McDon¬ 
ald, (D.C.N.T.) 265 F. 754, appeal 
dismissed Wessels v. McDonald, 41 
S.Ct. 535, 256 U.S. 705, 65 li.Ed. 1180 
—5 C.J. p 352 note 25. 

Tmdeir international law, spyiniT is 
not a crime, and the offense against 
the laws of war consists of being 
found during the war in the capacity 
of a spy.—U. S. ex rel. Wessels v. Mc¬ 
Donald, (D.aN.Y.) 265 F. 754, appeal 
dismissed Wessels v. McDonald, 41 S. 
Ct 535, 256 U.S, 705, 65 D.Ed. 1180. 

40 . U. S. ex rel. Wessels v. McDon¬ 
ald, (D.C.N.T.) 265 F. 754, appeal 
dismissed Wessels v. McDonald, 41 


S,Ct 635, 266 U.S. 705, 65 L.Bd, 
1180. 

41- Smith V. Shaw. 12 Johns. (N.T.) 
267. 

42. In re Martin, 45 Barb. (N.T.) 142, 
affirming 31 How.Pr. 228. 

43. U. S. ex rel. Wessels v. McDon¬ 
ald, (D.CN.T.) 265 F. 764, appeal 
dismissed Wessels v. McDonald, 41 
S.Ct 535, 256 U.S. 705, 65 L.Bd. 
1180. 

44. U. S. V. Hunt, (D.C.N,T.) 264 F. 
365. 

45. Former conviotion is a matter of 
defense on the merits, which must be 
investigated in the exercise of juris¬ 
diction, and is not a fact on which 
the jurisdiction to hear and deter¬ 
mine the cause depends.^—^In re Bo¬ 
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gart, (C.C.Cal.) 3 F.Cas.No.1,696, 2 
Sawy. 396. 

Under Bev.St. |§ 1342 art 2, It was 
held that a former trial may be 
pleaded where there has been a trial 
for the offense, whether or not there 
has been a sentence adjudged.—^Dig. 
J.A.G.(1912) p 167. 

43. 1 Op.Atty.-Gen. 294. 

47. 25 Op.Atty.-Gen. 623. 

4& Bishop V. U. S., 25 S.Ct 440, 197 
U.S. 334, 49 L.Ed. 780, affirming 38 
CtCl. 473—5 C.J. p 356 note 16. 

49. 25 Qp.Atty.-Gen. 623! 

50 . Ex parte Costello, (D.C.ya.) S 
F.(2d) 386. 

51. Ex parte Costello, supra. 
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preclude him from having a second trial for the 
same offense on his own motion.52 

By illegally organized court. Where the trial 
was held before a court which was not legally or¬ 
ganized, there may be another trial for the same 

offense.53 

h. Identity of Offenses 

Second trials are not barred when not for the same 
offense. Trials for an act made a crime by military 
and civil law may be had In both military and civil 
courts. 

Since more than one offense may be committed 
by a single act, the constitutional guaranty that 
no person shall be twice put in jeopardy for the 
same offense does not shield the perpetrator from 
punishment for other offenses, when he has been 
convicted or acquitted of one,54 but it does exempt 
him from a second prosecution for that identical 
offense and each lesser offense necessarily included 

therein.55 

Where an act is made criminal both by military 
and general law, trial by civil authorities for the 
civil relations of the act is not a bar to trial by 
court-martial for the military relations of the same 
act®® Conversely, as seen in Criminal Law § 296 
[16 CJ. p 283 note 20], trial and acquittal by a 
court-martial is not a bar to an inquiry and prose¬ 
cution by the proper civil authorities, 

§ 56, —^ Proceedings 

a. Organization of court 

b. Continuances 

c. Charges and specifications 

d. Arrest and confinement 

e. Limitations 

f. Witnesses 

g. Evidence 

a. Organization of Court 

(1) Summons 

(2) Challenges 

(3) Officers 

(4) Oaths of oflacers and members 


(1) Summons 

An order designating the ofRcers composing a court- 
martial is a sufficient summons to them. 

An order designating the officers to compose a 
court-martial constitutes a sufficient summons to 
such officers.®'^ 

(2) Challenges 

Members of a general or special court-martial may 
be subject to challenge by the trial Judge advocate or 
accused, such challenges being for cause or peremptory. 

Under the eighteenth article of war a prisoner 
or the trial judge advocate may challenge the mem¬ 
bers of a court-martial, one at a time, for cause 
stated to the court, which determines the relevancy 
and validity of the challenge; and, in addition to 
the challenges for cause, each side is allowed one 
peremptory challenge, but the law member cannot 
be so challenged.®® Further provision for chal¬ 
lenges will be found in the paragraphs 57 and 58 of 
the Manual for Courts-Martial of 1928. The right 
to challenge must be exercised before arraignment 
or it will be deemed waived.®® 

Not reviewable by civil court. The decision of 
a court-martial in determining the validity of a 
challenge to a member of the court cannot be re¬ 
viewed in a collateral action in a civil court,®® 

(3) Officers 

The senior in rank among the members of a court- 
martial Is the president and presiding officer. Other 
OfRcers include the law member, and the trial judge ad¬ 
vocate and defense counsel, and their assistants, If 
any. 

The senior in rank of the officers serving on a 
court-martial is the president,®^ and this is express¬ 
ly so provided for naval courts-martial by the thir¬ 
ty-ninth Article for the Government of the Navy.®® 

Law member. The eighth Article of War (10 
U.S.C.A. § 1479) provides for the appointment of 
a law member who must be, when possible, an offi¬ 
cer of the judge-advocate-generars department. 
His principal duty is to rule upon interlocutory 
questions (Manual for Courts-Martial par 40, 5Id), 
in addition to which he has the powers, duties, and 
privileges of members generally. 


52. 1 Op.Atty.-Gen. 233. 

53. Wilkes v. Dinsman, (D.C.) 7 
How.(U.S.) 89, 12 L.Bd. 618—5 C.J. 
p 356 note 18. 

54. In re Stubbs, (C.C.Wasli.) 133 
F. 1018. 

55>. Coleman v. Tennessee, (Tenn.) 
97 U.S. 609, 24 Ii.Ed. 1118—5 C.J. p 
356 note 20. 

52. Ex parte Mason, (D.C.) 105 U.S. 


696, 26 L.Ed. 1213—U. S. v Maney, 
(C.C.Minn.) 61 F. 140—5 C.J. P 357 
note 21. 

57. In re Crain, (C.C.Mass.) 84 P. 
788—5 C.J. p 363 note 41. 

Sa Act June 4, 1920 c 227 subc II § 1 
[41 U.S.St at li. p 790; 10 U.S.C.A. 
§ 1489]—5 C.J. p 353 note 42. 
Form of oballengr®.—^Brooks v. Dan¬ 
iels, 22 Pick.(Mass.) 498, 
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59. Keyes v. XJ. S., 15 Ct.Cl. 53—5 C. 
J. p 353 note 43. 

ea Swaim v, U. S., (CtCl.) 17 S.Ct 
448, 165 U.S. 553, 41 L.Bd. 823— 
Keyes v. U. S„ 3 S.Ct. 202, 109 U.S. 
336, 27 L.Ed. 954, affirming 15 Ct, 
CL 532. 

61. Manual for Courts-Martial 
(1928) par 39. 

62. Rev.st. § 1624 art 39 (34 U.S.C.A. 

^ § 1200 art 39), 
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Judges advocate and defense counsel. The elev¬ 
enth article of war provides for appointment, by 
the convening authority of a general or special 
court-martial, of a trial judge advocate and a de¬ 
fense counsel, and assistants to either or both 
when necessary, and the duties of the trial judge 
advocate, and the right of accused to be repre¬ 
sented by counsel, civil or military, of his own se¬ 
lection, or by defense counsel appointed for the 
court, or to have the latter act as assistant to coun¬ 
sel of his own selection, are provided by article 
seventeen.®3 The judge advocate is usually a mil¬ 
itary officer,®4 Upon the trial judge advocate rests 
the duty of preparing the case for trial, which in¬ 
cludes the preliminary examination of the prosecu¬ 
tion’s witnesses, summoning them, and issuing for¬ 
mal summons for the witnesses for accused,®® the 
administration of the prescribed oaths or affirma¬ 
tions to the members of the court®® and to wit¬ 
nesses,®*^ the preparation and forwarding of the in¬ 
terrogatories in cases in which depositions are tak- 
en,®S and then the forwarding of the original rec¬ 
ord of the proceedings of the court to the appoint¬ 
ing authority or to his successor in command.®^ 
Both he and the accuser, when the latter acts as 
prosecutor, have the right of a reply in a trial be¬ 


fore a court-martial.*^® The proceedings of a court- 
martial without a judge advocate, legally appointed 
are illegal and void.*^^ 

Reporters and interpreters. The judge advocate 
is authorized to appoint a reporter to take down 
the proceedings of the court and the testimony 7^ 
and interpreters may be appointed by the court 
when necessary.*^® 

Judge-advocate-general, It is the duty of the 
judge-advocate-general under section 1199 of the 
Revised Statutes (10 U.S.C.A. § 62) to receive, re¬ 
vise, and cause to be recorded the proceedings of 
all courts-martial, courts of inquiry, and military 
commissions, and perform such other duties as are 
incident to his office.*^^ 

(4) Oaths of Officers and Members 

Officers and members must take the prescribed oath 
or affirmation. 

The necessity for, and form of, oaths or affirma¬ 
tions to be administered by the trial judge advocate 
to the members, witnesses, reporters, and interpret¬ 
ers, and to the trial judge advocate by the president 
of the military court-martial, are prescribed by the 
nineteenth article of war,*^® while the fortieth ar¬ 


ea. Act June 4, 1920 c 227 subc II § 1 
[41 U.S.St at L. pp 789, 790; 10 
U.S.C.A §§ 1482, 14883. 

The opinioiL of tlie judsre advocate 
on any question of law arising in a 
trial before a court-martial ought to 
be reduced to writing, when so re¬ 
quired by statute, and delivered to 
the court so that it may have such 
opinion with it when deliberating on 
the question.—Coffin v, Wilbour, 7 
Pick. (Mass.) 149. 

TTnder prior articles the judge ad¬ 
vocate was required to act as counsel 
for the prisoner, after the latter had 
made his plea, to the extent of ob¬ 
jecting in his behalf to any leading 
question, and to any question which 
might tend to incriminate him.—Rev, 
St. § 1342 art 90—^Davis Military L. 
p 30—5 C.J. p 353 note 49. 

64. 13 Op.Atty.-Gen. 96. 

Xn cases arising in the navy he was 
by custom either a naval officer spe¬ 
cially designated or a lawyer employ¬ 
ed for that purpose, but under Act 
of June 22, 1870 § 17 [16 U.S.St at L. 
p 164 c 150], establishing the depart¬ 
ment of justice, the secretary of the 
navy is not at liberty to employ a 
lawyer to conduct the proceedings, 
but must call upon the department 
of justice to furnish an officer for the 
service.—14 Op.Atty.-Gen. 13—13 Op. 
Atty.-Gen. 514. 

65. Subpoena to civilian witnesses..— 
Dig.J.AG. (1913) p 497. 


Military orders may be used in the 
case of militarj*- witnesses.—Manual 
for Courts-Martial (1928) par 97 c. 

66. Military courts-martial.—-Arti¬ 
cles of War, art 19; Act June 4, 1920 
c 227 subc II § 1 [41 U.S.St. at L. p 
790; 10 U.S.C.A § 1490]. 

Haval courts-martial.—^Articles for 
Government of the Navy, art 40; Rev. 
St § 1624 art 40 (34 U.S.C.A § 1200 
art 40). 

67. Dig.J.A.G. p 108 par 2 [27 U.S. 
St at L. p 2783. 

President of naval court-martial 
administers oath or affirmation to 
witnesses, under Articles for the Gov¬ 
ernment of the Navy, art 41.—^Rev. 
St § 1624 art 41 (34 U.S.C.A § 1200 
art 41). 

68 . Manual for Courts-Martial 
(1928) par 98. 

69. Articles of War, art 35; Act 
June 4, 1920 c 227 subc II § 1 [41 
U.S St at L. p 794; 10 U.S.C.A § 
150 fi¬ 
ve. 2 Op.Atty.-Gen. 286—b C.J p 

354 note 54. 

71. Brooks v. Graham, 11 Pick. 
(Mass.) 445—^Brooks v. Adams, il 
Pick.(Mass.) 441. 

Judge advocate must be sworn 
Articles of War, art 19 and Arti¬ 
cles for the Government of the Nav /, 
art 40, require that the judge advo¬ 
cate be sworn by the president Of the 
court-martial. Unless sworn, the pro¬ 

452 


ceedings are void.—3 Op.Atty.-Gen. 
644—3 Op.Atty.-Gen. 396. 

72. U.S.Rev.St. § 1203. 

731 Manual for Courts-Martial 
(1928) par 47. 

74. Judge-advooate.geueral of the 
uavy.—U.S.Rev.StSuppl. (1874-1891) 
290 c 129—U.S.Rev.St.Suppl. (1892- 
1899) 500 c 331. 

Reversal 

(1) Rev.St § 1199, making it the 
duty of the judge advocate general to 
“receive, revise and cause to be re¬ 
corded’* the proceedings of all courts- 
martial, implies no authority to re¬ 
verse, the word “revise,” under the 
rule of noscitur a sociis, imposing a 
duty analogous to that of receiving 
and recording the proceedings.—Ex 
parte Mason, (C.C.N.Y.) 256 P. 384. 

(2) Advisory report of the judge 
advocate general to the secretary of 
war, giving his opinion on the mer¬ 
its of a trial and sentence by court- 
martial, to the effect that the court- 
martial was without jurisdiction, and 
that there was no evidence of guilt, 
was not a reversal, nor did it purport 
to be such.—Ex parte Mason, supra. 

75. Act June 4, 1920 c 227 subc II § 
1 [41 U.S.St at L. p 790; 10 U.S. 
C.A. § 14903. 

Affirmation is allowed instead of 
swearing.—Dig.J.AG, p 96 par 1—3 
Op.Atty.-Gen. 544. 
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tide for the government of the navy prescribes the 
oaths to be administered to the judge advocate and 
members of naval courts-martiaL^e While in mili¬ 
tary courts-martial the members of the court are 
svrorn before the president of the court administers 
the oath to the judge advocate, and in naval courts- 
martial the reverse is prescribed, the judge advocate 
being first sworn, irregularity in this procedure has 
been held not to invalidate the proceedings of the 
court but the administration of the oath to each 
member before commencement of the trial is es¬ 
sentials and the record must show that the oath 
was administered.*^^ It is also essential that the 
oath be taken anew by the members of the court and 
the judge advocate before entering upon the trial 
of each case, even though the court is composed, 
for every case, of the same members.SO 

b. Oontiniiances 

Continuances are expressly provided for. 

The twentieth article of war provides for the 
granting of a continuance to either party for such 
time, and as often as may appear to be just,si while 
the forty-fifth article for the government of the navy, 
although prohibiting suspension or delay, permits 
temporary adjournment of the court by the authority 
which convened it,S2 
f; 


c. Charges and Specifications 

(1) In general 

(2) Amendments 

(3) Service on accused 

(1) In General 

The charge is divided into charges and specifica* 
tions, the former designating the military offense, and 
the latter setting out the acts or omissions of the ac¬ 
cused which form the legal constituents of the offense. 
The form is governed by military usage. 

According to military usage and practice, the 
charge is in effect divided into two parts, the first 
technically called the ‘‘charge,” and the second, the 
“specification.”^^ x^e charge proper designates the 
military offense of which accused is alleged to be 
guilty.84 The specification sets forth the acts or 
omissions of accused which form the legal constitu¬ 
ents of the offense.®5 The form of the pleading is 
not prescribed by statute, but depends on military 
usage.®^ The pleading need not possess the technical 
nicety of the indictment as at common law,®7 for 
it is not governed by the strict rules relating to in¬ 
dictments,®® but the charge must be sufficiently clear 
to inform accused of the military offense for which 
he is to be tried, and to enable him to prepare his de- 
fense.®2 The mere fact that certain acts of the ac- 


m Rev.st. § 1624 art 40 (84 U.S.C.A. 
§ 1200 art 40). 

77. 13 Op.Atty.-Gen. 374. 

78. Dig.J.A.G. p 96 par 1—3 Op.Atty.- 
Gen. 544. 

79. 3 Op.Atty.-Gen. 397, 

80. 2 Op.Atty.-Gen. 460—5 C.J. p 
354 note 66. 

81. Act June 4, 1920 c 227 subc II § 
1 [41 U.S.St at L. p 791; 10 U.S. 
C.A. § 1491]. 

tinder old Manual for Conrts-Mar- 
tial, where the court-martial had not 
power to grant a continuance for the 
time for which it was required, it was 
necessary that the authority conven¬ 
ing the court be applied to; where the 
application is made to the court, and 
if, in the opinion of the court, it was 
well founded, it would be referred to 
the convening authority to decide 
whether the court was to be adjourn¬ 
ed or dissolved.—Manual for Courts 
Martial p 29 par 8. 

88 . Rev.St.l624 art 45 (34 U.S.C.A. 
'§ 1200 art 40). 

83. Carter v. McClaughry, (Kan.) 
22 S.Ct. 181, 183 U.S. 365, 46 L.Ed. 
236, affirming (C.C.) 105 F. 614. 
84 l Carter v. McClaughry, supra— 
Dig.J.A.G. pp 224, 225. . 

8 ik Carter v. McClaughry, (Kan.) 
22 S,Ct. 181, 183 U.S. 365, 46 L.Ed. 
236, affirming (C.C.) 105 F. 614— 
6 C.J. p 354 note 71. 


86 . Johnson v, Biddle, (C.C.A.Kan.) 
12 P.(2d) 366, affirming (D.C.) Ex 
parte Johnson, 3 P.(2d) 705. 
Formerly, in the usage of the Brit- 

ish army, the charge and specifica¬ 
tions were blended, but In the usage 
prevailing in the United States the 
accusation consists of two parts, 
known as the “charge'* and the 
“specifications.**—^Johnson v. Biddle, 
(C,C.A.Kan.) 12 F.(2d) 366, 369, af¬ 
firming (D.C.) Ex parte Johnson, 3 
P.(2d) 705. 

Forms for charges and specifica¬ 
tions may be found in Appendix 4 of 
the Manual for Courts-Martial of 
1928.—5 C.J. p 354 note 68 [a]. 

“2n the Manual for Courts-Martial 
(1981), published by order of the 
President for use in the armies of the 
United States, the form of the charge 
is merely, ‘violation of the . . . 

Article of War* (pages 566, 591), 
while, in the manual of instructions 
for the navy, entitled ‘Naval Courts 
and Boards* (1917, pages 88-133) the 
form of the charge is such as ‘assault* 
or ‘drunkenness’ without adding ei¬ 
ther in the charge or specifications, 
that it is in violation of an article 
for the government of the navy.”— 
Johnson v. Biddle, (C.C.A.Kan.) 12 
F.(2d) 366, 369, affirming (D.C.) Ex 
parte Johnson, 3 F.(2d) 705. 

87. Collins v. McDonald, (Cal.) 42 S. 
Ct. 326, 258 U.S. 416, 66 L.Ed. 692— 
Johnson v. Biddle, (C,C.A.Kan.) 12 


F.(2d) 366, affirming (D.C.) Ex 
parte Johnson, 3 P.(2d) 705—5 C.J. 
p 354 note 72. 

Bobbery 

In view of Criminal Code § 284 
(Comp.St. § 10457), relative to rob¬ 
bery, and of the Articles of War, art 
93 (Comp.St. § 2308a), relative to rob¬ 
bery by one subject to military law, 
a charge in a court-martial proceed¬ 
ing that defendant by putting him 
in fear feloniously took from tlxe 
presence of another a specified sum of 
money, sufficiently charged a crime 
known to the laws of the United 
States, as against objections on habe¬ 
as corpus that it did not show the 
money was taken unlawfully from 
another*s presence, possession, or cus¬ 
tody, or that it was not defendant's 
property.—Collins v. McDonald, 
(Cal.) 42 S.Ct. 326, 258 U.S. 416, 66 
L.Ed. 692. 

88 - Johnson v. Biddle, (C.C.A.Kan.) 
12 F.(2d) 366, affirming (D.C.) Ex 
parte Johnson, 3 F.(2d) 705. 

89. In re Stubbs, (C.CWash.) 133 
F. 1012—5 C.J. p 354 note 73. 
Charge held sufficient 
A charge in court-martial proceed¬ 
ings that M, Company K, 31st Infan¬ 
try, and others, did, at Vladivostok, 
Siberia, on or about Jan. 14, 1920, by 
putting him in fear, feloniously take 
from the presence of V, 40 K street, 
Vladivostok, the sum of about ten 
thousand roubles, of the value of 


453 



ABMY AND NAVY 


6 C.J.S. 


§ 56 

cased are set out in all of the specifications sup¬ 
porting the charges against him does not destroy the 
distinctive character of the offense charged.^® As 
a court-martial has the right to disregard surplusage 
in the pleading,®^ a mistake in stating in the charge 
the Article of War violated may be disregarded as 
surplusage,®2 as may an erroneous allegation in the 
specification that the offense was committed in time 
of war.®® 

Joinder of offenses. There is no objection to the 
joinder of separate and incongruous charges in the 
same prosecution before a court-martial, as such 
is permitted by military usage and procedure.®^ 

(2) Amendments 

Spechffcations may be amended, but not so as to 
obliterate the originals and substitute new ones charg¬ 
ing a different offense. 

Paragraph seventy-three of the Manual for Courts- 
Martial provides for amendment of defective speci¬ 
fications. After arraignment an amendment of such 
nature as to entirely obliterate the original specifica¬ 
tions and introduce new ones describing wholly dif¬ 
ferent offenses cannot be made.®^ 

(3) Service on Accused 

Charges and specifications must be served on ac¬ 
cused in the manner and form provided. 

Where an army officer is put under arrest for the 
purpose of trial, except at remote military posts or 
stations, it is required that a copy of the charges 


on which he is to be tried shall be served upon him 
within eight days after his arrest, if practicable.®® 
In the naval service it is required that accused shall 
be furnished with a copy of the charges and specifica¬ 
tions at the time he is put under arrest.®^ The word 
‘‘arrest” as thus employed does not relate to the 
preliminary arrest or detention of an accused per¬ 
son awaiting the action of higher authority to frame 
charges and specifications and order a court-martial, 
but to the arrest resulting from the preferring of 
the charges by the proper authority and the conven¬ 
ing of a court-martial.®® Where the service is not 
made on accused he must apply to the officer ordering 
his arrest, or to other proper authority, for re¬ 
lease, as the failure to serve charges does not au¬ 
thorize him to release himself.®® 

Presumption as to service. Where the record of 
a court-martial shows that the accused stated at 
the beginning of the trial that he had received a 
copy of the charges and specifications against him, 
and no objection on that ground was made at the 
trial, it will be presumed that they were served as 
required.^ 

d. Arrest and Confinement 

Persons charged with an offense against military taw 
may be arrested and confined pending trial. 

Provision is made for the arrest or confinement 
of a person subject to military law who is charged 
with an offense against such law by the sixty-ninth 
article of war,® and by the forty-third article for 


about fifty dollars, sufficiently show¬ 
ed the court's jurisdiction, and suf¬ 
ficiently described the offense to en¬ 
able defendant to make any defense 
he had.—Collins v. McDonald, (Cal.) 
42 act. 326, 258 U.S. 416, 66 L.Ed, 
692. I 

90 . Carter v. McClauffhry, (C.C.Kan,) 
105 F. 614, affirmed 22 S.Ct 181, 
183 U.S. 366, 46 L.Ed. 236. 

91. Johnson v. Biddle, (C.C.A,Kan.) 
12 F.<2d) 366, affirming: (D.C.) Ex 
parte Johnson, 3 F.(2d) 705. 

92. Johnson v. Biddle, (C.C.A.Kan.) 
12 P.(2d) 366, affirming: (D.C.) Ex 
parte Johnson, 3 F.(2d) 705. 
^‘Considering the nature of the 

forms allowed in accusations of this 
kind, that the specifications state the 
facts which the accused is required 
to meet, and that the charg:6 often is 
a mere title or brief desimation of 
the class or nature of the offense 
charg:ed, sometimes a single .word, 
such as ‘robbery’ or ‘mayhem,’ no 
reason is perceived why a mistake in 
stating, in the charge proper, the Ar¬ 
ticle of War violated, should cause 
the court-martial to lose Jurisdiction 
to proceed to judgment, when the 
r^ainder of the charge and the spec¬ 


ifications fully apprise the accused of 
the nature of the accusation."—^John¬ 
son V, Biddle, (C.C.A.Kan.) 12 F.(2d) 
366, 369, affirming (D.C.) Ex parte 
Johnson, 3 P.(2d) 705. 

93. Johnson v. Biddle, (C.C.A.Kan.) 
12 F.(2d) 366, affirming (D.C.) Ex 
parte Johnson, 3 P.(2d) 705. 

Judicial notice 

A court-martial is bound to take 
notice whether the United States en¬ 
gaged in war.—Johnson v. Biddle, 
(C.C.A.Kan.) 12 P.(2d) 366, affirming 
(D.C.) Ex parte Johnson, 3 F.(2d) 
705. 

94. Carter v. McClaughry, (Kan.) 
22 S.Ct. 181, 183 U.S. 365, 46 L.Ed. 
236, affirming (C.C.) 105 F. 614— 
22 Op.Atty.-Gen. 589. 

95. Ex parte Henderson, (C.C.Hy.) 
11 F.Cas.No,6,349. 

95. Articles of War, art 43; Act 
June 4, 1920 c 227 subc II § 1 [41 
U.S.St. at L. p 802; 10 U.S.C.A. § 
1542], 

What copy served 

The service on accused of a copy 
of the charges and specifications as 
they stand at the time is sufficient, 
, even though they are not in the le¬ 
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gal form, and will have to be drawn 
again.—^Dig.J.A.G. p 81 par 3. 

97. Rev.St. § 1624 art 43 (34 U.S. 
C.A. § 1200 art 43). 

An entry on the log is not notice 
to a prisoner. He has not access to 
the log.—Smith v. U. S., 36 CtCl. 304. 

98. U. S. V. Smith, 25 S.Ct 489, 197 
U.S. 386, 49 L.Ed. 801, reversing 
38 CtCl. 257—5 C.J. p 355 note 79. 

99. Dig.J.A.G. p 80 par 1. 

1 . In re Crain, (C.C.Mass.) 84 F. 
788. 

2 . Act June 4, 1920 c 227 subc II § 
1 [41 U.S.St at L. p 802; 10 U.S.C. 
A. § 1541]. 

Under prior articles 

(1) Confinement preliminary to 
trial was limited by the provision 
that the confinement should not be 
for more than eight days, or until 
a court-martial can be assembled.— 
In re Corbett (D.C.N.T.) 6 F.CJas.No. 
3,219, 9 Ben. 274—Smith v. U. S., 38 
CtCl. 257, reversed on other grounds 
25 S.Ct 489, 197 U.S. 386, 49 L.Ed. 801 
—5 C.J. p 355 note 88. 

(2) This applied only to confine¬ 
ment, preliminary to trial, and had no 
application to a confinement during 
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the government of the navy.5 Soldiers charged with 
crimes, except minor offenses,4 are confined until 
tried by court-martial or released by proper author¬ 
ity and no warrant is required for their arrest 
nor is the manner or place of confinement specified.® 
It is customary for the arrest to be ordered by the 
authority which convenes the court but arrest 
before trial is not necessary and does not affect the 
court’s jurisdiction.® 

During trial. When a court-martial takes cogni¬ 
zance of a charge preferred against a prisoner await¬ 
ing trial, it is the duty of the commanding officer 
thereafter to have accused at all times at hand to 
receive the judgment of the court when it shall be 
promulgated, and to that end he may keep him in 
confinement® 

Detention of prisoner after conviction, A court- 
martial has power to detain a prisoner after con¬ 
viction until the will of the reviewing authority with 
respect to the sentence is known.t® 

Bail, Where an officer has been placed in con¬ 
finement no bail can be granted.ii 

G« Liinitaldoiis 

(1) In general 

(2) Necessity of pleading 

(1) In General 

As In criminal prosecutions generally, a period of 


limitations is provided, beyond which one cannot be tried 
by court-martial. 

Unless, by reason of having absented himself, or of 
some other manifest impediment, an accused shall 
not have been amenable to justice, a naval court-mar¬ 
tial cannot try or punish any person for any offense 
which appears to have been committed more than two 
years before the issuance of the order for the trial,!^ 
and a similar limitation is imposed on military courts- 
martial by the thirty ninth Article of War, prohibit¬ 
ing trial for offenses committed more than two years 
before arraignment, except as to desertion in time of 
war, or mutiny or murder, as to which there is no 
limitation, and desertion in time of peace, or any 
crime or offense punishable under the ninety third 
and ninety fourth Articles of War, for which the lim¬ 
itation is three years.^® 

The absence which will bar the running of the 
limitation is absence from the jurisdiction of the 
military courts, that is, absence from the United 
States.i4 

The ‘'other manifest impediment” referred to iir 
the article is such impediment only as operates to- 
prevent the military court from exercising its juris¬ 
diction over the offender; as, for instance, his being* 
continuously a prisoner in the hands of the enemy, 
or his being imprisoned under sentence of a civil 
court for crime, and the like,i® and does not include 
the concealment of his offense by accused.^® The 
two-year period of limitation, suspended where by- 


trial and pending- the judgment,— 
In re Corbett, supra. 

(3) It did not apply to confinement 
after trial and while awaiting exe¬ 
cution of the sentence.—^U. S. v. Bar¬ 
ry, (D.C.N.Y.) 260 F. 291. 

a Rev.St. § 1624 art 43 (34 U.S.C.A. 
§ mo art 43). 

4. Big.J.A.G. p 79 par 2. 

5. U.S.Rev.St § 1342 art 66. 

6 . Hutchings v. Van Bokkelen, 34 
Me. 126. 

7. Digjr.A.G.(1912) p 609. 
a Davis Military L. p 482. 

a. In re Corbett, (D.C.N.T.) 6 F.Cas. 
No.3,21$, 2 Ben. 274—5 C.J. p 355 
note 96. 

10. Vanderheyden v. Young, 11 
Johns. (N.T.) 160. 

11. Dig.J.A,G.(1912) p 481. 

12 . Rev.St. § 1624 art 61 (34 U.S. 
C.A. § 1200 art 61). 

la Act June 4, 1920 c 227 subc II 
§ 1 [41 U.S.St at L. p 794; 10 
U.S.C.A. § 1510]. 

The first pxovisiosL known to the 
military code of the TTnited States 
fixing a limitation for the trial and 
punishment by court-martial of mil- j 


itary offenses is found in Articles of 
War, art 88 contained in the act of 
1806, and was copied from a similar 
provision of the English Mutiny Act 
then in force.—15 Op.Atty.-Gen. 152. 

The statute does not limit or quaL. 
ify the jurisdiction, of courts-martial 
but prescribes a rule of procedure 
for the benefit of accused to be con¬ 
sidered and enforced upon the trial, 
in the exercise of a jurisdiction al¬ 
ready conferred.—^In re Davison, (C. 
C.N.Y.) 21 F. 618—In re Bogart, (C. 
C.Cal.) 3 F.Cas.No.1,596, 2 Sawy, 
396. 

Under prior articles 

(1) The limitation provided ap¬ 
plied to all offenses triable and pun¬ 
ishable by a general court-martial. 
—In re Davison, (D.aN.T.) 4 P. 507 
—14 Op.Atty.-Gen. 62—5 C.J, p 356 
note 98. 

(2) Desertion in time of war was 
excepted.—Dig.J.A.G.(1912) p 173. 

(3) The limitation did not apply 
to trials by courts of inquiry.—>6 Op. 
Atty.-Gen. 239. 

Desertion 

(1) Prior to the year 1890 it was 
generally held that the one hundred 
and third Article of War applied to 
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the offense of desertion as well as ta 
all other offenses,—In re Zimmer¬ 
man, (C.C.Cal.) 30 F. 176—5 C.J. p 
356 note 3. 

(2) However, it was for the court- 
martial to decide whether the limi¬ 
tation could be successfully invoked 
by accused.—^In re Zimmerman, su¬ 
pra—5 C.J. p 366 note 4. 

(3) In 1890 an act was passed by 
congress expressly making the two- 
year period of limitation applicable 
to the offense of desertion in time of 
peace.-^Act April 11, 1890 [26 U.S.St. 
at L. p 54 c 78]. 

(4) The two-year period in the case 
of desertion did not begin to run un¬ 
til the expiration of the term for 
which such person was mustered in¬ 
to the service.—^Act April 11, 1890 
[26 U.S.St. at L. p 54 c 78]—Act 
Pebr. 25. 1895 [28 U.S.St. at L. p 680 
art 62]—In re Cadwallader, .(C.C. 
Mo.) 127 P. 881. 

14. In re Davison, (D.C.N.Y.) 4 P. 

507—14 Op.Atty.-Gen. 265. 

15. In re Davison, (D.C.N.Y.) 4 P. 

507—14 Op.Atty.-Gen. 265—5 C.J. 

p 355 note 95. 

le. Harris*, Case, 14 Op.Atty.-Gen. 

265—14 Op.Atty.-Gen. 62. 
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reason of some manifest impediment accused was not 
amenable to military justice, is suspended by con¬ 
cealment after desertion, the concealment being a 
manifest impediments^ The limitation does not run 
in favor of an accused where the proceedings were 
instituted within the statutory period, but were sus¬ 
pended beyond that period on account of his having 
pleaded the pendency of civil proceedings arising in 
the same matter.ss 

(2) Necessity of Pleading 

Limitations must be specially pleaded and proved. 

This limitation is a matter of defense, to be en¬ 
tertained and determined by the court-martial like 
any other question involving an adjudication upon 
the merits of the case,S9 and should be specially 
pleaded and proved,20 although there is authority 
in support of the view that it may be taken advan¬ 
tage of under the general issue.2i 

Although by a plea of “guilty” accused is presum¬ 
ed to have waived the right to plead the limitation 
by a special plea in bar,22 advantage may be taken 
of the limitation under a plea of “not guilty” by 
evidence showing that it has taken ef¥ect.23 

f. Witnesses 

Courts-martial may compel attendance of witnesses, 
and may employ experts when necessary. 

Courts-martial may, of course, compel the attend¬ 
ance of witnesses in the military service, but in the 
absence of a statute giving them such power they 


cannot compel the attendance of civilians as wit- 
nesses.24 The twenty-second article of war confers 
such power.25 

Experts. The secretary of war has discretionary 
power to order the employment of experts in court- 
martial proceedings.23 However, the services of an 
expert witness cannot be commanded by the gov¬ 
ernment without compensation.27 

Punishment for contempt, A court-martial is with¬ 
out authority to punish a civilian witness for con¬ 
tempt for refusal to testify,28 its authority over him 
in that regard being limited to a certification of the 
facts to the United States district attorney, whose 
duty it then becomes to prosecute the offending par- 

ty.29 

g. Evidence 

The rules of evidence generally recognized In the 
trial of criminal cases in the district courts of the 
United States apply to courts-martial, except as oth¬ 
erwise prescribed by act of congress or the Manual for 
Courts-Martial. 

Under the thirty-eighth article of war the pres¬ 
ident is authorized to make and modify regulations 
as to the modes of proof in trials by courts-martial,20 
and the rules of evidence applicable to such trials 
are to be found in the articles of war, federal stat¬ 
utes applicable to courts-martial, and the presidential 
regulations as set forth in the Manual for Courts- 
Martial.2i In general courts-martial are govern¬ 
ed by the same rules of evidence as govern the ordi¬ 
nary criminal courts.32 Questions as to the admissi- 


17. Ex parte Clark, (D.C.N.T.) 271 
P. 533. 

18- 6 Op.Atty.-Gen, 506—5 C.J. p 356 
note 97. 

18. In re Zimmerman, (C.C.Cal.) 30 
P. 176—5 C.J. p 356 note 7. 

20. Dig. J. A. G. (1912) p 172, 

21. Davis Military L. p 113—1 vVin- 
throp Military L. pp 379, 385. 

23. Dig. J. A. G. (1912) p 172—5 C. 
J. p 356 note 9. 

23. Dig. J. A. G. (1912) p 172. 

24. 19 Op.Atty.-Gen. 501—9 Op. 
Atty.-Gen. 311. 

25. Act June 4, 1920 c 227 subc II § 
1 [41 U.S.St. at li. p 791; 10 U.S.G. 
A. § 1493]. 

Statute did not apply to xiaval 
courts-inartial, but was confined to 
army courts-martial.—19 Op.Atty.- 
Gen. 501. 

26. Matter of Smith, 24 Ct.Cl. 209. 

27. Matter of Smith, supra. 

The army regulations relating to 
the compensation of witnesses are 
for the direction and government of 
officers, and do not bind the com¬ 
mander in chief or the secretary of 
war.—Matter of Smith, 24 CLCL 209. 


28. 18 Op.Atty.-Gen. 278. 

Trader Bev.St. |§ 1342 art 86, pro¬ 
viding that a court-martial may pun¬ 
ish at its discretion any person who 
uses any menacing words, signs, or 
gestures in its presence, or who dis¬ 
turbs its proceedings by any riot or 
disorder, such court has no final 
jurisdiction over a civilian subpoenaed 
to testify before it or power to pun¬ 
ish him for contempt for refusing to 
testify,—U. S. v. Praeger, (D.C.Tex.) 
149 P. 474. 

29. U. S. V. Praeger, supra—5 C.J. p 
357 note 27. 

30. Act June 4, 1920 c 227 subc II § 
1 [41 U.S.St. at L. p 794; 10 U.S. 
C.A. § 1509]. 

31. Where accused pleads a former 
trial, the burden of proving the facts 
alleged in the plea is on him.—1 Win- 
throp Military D. p 401. 

Proof of desertion 

(1) To make out a case of deser¬ 
tion it is necessary to prove either 
by the record or by parol evidence, 
both that the accused enlisted or was 
mustered into the service and that he 
deserted.—^Lebanon v. Heath, 47 N.BL 
353. 


I (2) An entry that a soldier had de- 
I serted, made by the commanding of¬ 
ficer of a company in the company's 
rolls, is not conclusive evidence of 
desertion.—^Hanson v. South Scituate, 
115 Mass. 336. 

Trader draft law 

In a habeas corpus proceeding for 
discharge from imprisonment, to 
which petitioner was sentenced by a 
military tribunal at court-martial for 
failure to report as a draft regis¬ 
trant, under the act of May 18, 1917 
(Comp.St. §§ 2019a, 2019b, 2044a- 
2044k), involving the issue as to 
whether petitioner had received the 
notice of induction into service, be¬ 
cause of failure to report, the gov¬ 
ernment was not required to prove 
the actual receipt of such notice un¬ 
der Regulations of Nov. 28, 1917 § 
133, although notice was sent prior to 
amendments of Sept. 18, 1918, declar¬ 
ing the mailing of the notice to con¬ 
stitute the giving of no vice, in view 
of § 157.—U. S. V. McIntyre, (C.C.A. 
Mont.) 4 P.(2d) 823. 

32. Manual for Courts-Martial 

(1928) par 111—Whittaker's Case, 

X7 Op.Atty.-Gen. 310—2 Op.Atty.- 
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bility of evidence on a trial before a court-martial 
are to be decided by that court, and it is not the duty 
of the secretary of war to give to the judge advocate, 
and thus to the court, an opinion on the subject.^^ 

Evidence of record and character. One on trial 
before a court-martial may introduce evidence of 
his record, services, and good character, after which 
the prosecution may introduce evidence attacking 
them.34 

Circumstances tending to extenuate his offense 
may be introduced by accused. 55 

Opinion evidence is not admissible upon questions 
of military science where the members of the court 
are as competent to form conclusions as the wit¬ 
ness but opinions are admissible when depending 
on knowledge of special branches of the science.^^ 

Depositions, The introduction of depositions be¬ 
fore courts-martial is limited to those cases in which 
they are expressly allowed by statute.^S Whether 
a deposition which conforms to the requirements of 
the statute shall be read in evidence is not for the 
determination of the court, but of the parties,39 and 
if the party who took it fails to introduce it his ad¬ 
versary may do so.**® Depositions may, by the twen¬ 
ty-sixth article of war, be authenticated by any of¬ 
ficer, civil or military, properly authorized to ad¬ 
minister oaths,but the officer’s authority to ad¬ 
minister the oath must appear.42 Where the depo¬ 
sition has been irregularly taken, the court should, if 
the other party objects, exclude it;43 but the irreg¬ 
ularity may be waived.44 

Proceedings of court of inquiry. Except in capi¬ 
tal cases and cases extending to the dismissal of 
commissioned or warrant officers, the proceedings 
of courts of inquiry are by statute admissible in evi¬ 
dence before a court-martial.45 The statute is not 
a limitation upon the jurisdiction of a court-mar¬ 
tial, but is merely a regulation as to its proceed¬ 


ings securing certain rights to accused, which he may 

waive.46 

§ 57. —. Sentence, Approval, and Execu¬ 
tion 

a. Sentence 

b. Punishment 

c. Approval 

d. Pardon or mitigation 

a. Sentence 

(1) In general 

(2) Requisites to validity 

(3) Character of sentence 

(4) Reconsideration of sentence 

(5) Designation of place of execution 

(6) Promulgation and publication of sen¬ 

tence 

(1) In General 

Acquittal or conviction, and sentence in case of con¬ 
viction where no specific punishment is prescribed, de¬ 
pends on the vote of the members of the court. 

The acquittal or conviction of an accused, and the 
sentence imposed in case of conviction, except where 
a certain specific punishment is prescribed by statute, 
depend, of course, upon the vote of the members 
of the court. Voting is by secret ballot, as pre¬ 
scribed by the thirty-first Article of War (10 U.S. 
C.A. § 1502). All the members are required to vote.^'^ 
By the forty-third article of war conviction and 
sentence of death can be had only on concurrence 
of all the members of the court; imprisonment for 
life, or confinement of more than ten years, requires 
three-fourths; while all other convictions and sen¬ 
tences require a two-thirds vote. 

Authentication of sentence. The articles for the 
government of the navy further require that the 
sentence shall be signed by every member of the 
court-martial who may be present when the sen¬ 
tence is pronounced.48 


Gen. 344—-Dig. J. A. G. p 398 par 
16—5 C.J. p 357 note 31. 

33. 17 Op.Atty.-Gen. 54. 

34. Manual for Courts-Martial (1928) 
par 112—Dig. J. A. G. (1912) p 931. 

315. Dig. J. A. G. p 398 par 15. 

36 . Whitelocke’s Case, 2 McArthur 
Courts-Martial 147—^KeppeVs Case, 
2 McArthur Courts-Martial 135. 

37 . 3 Greenleaf Ev. (16th Ed) § 478. 

38. 2 Op.Atty.-Gen. 344. 

39 . Dig. J. A. G. (1912) p 164—5 C.J. 
p 358 note 38. 

40 . Dig. J. A. G. (1912) p 164. 

41 . Act June 4 , 192Q c 227 suhc 11 § 


1 [41 U.S.St. at L. p 792; 10 U.S.C. 
A. § 1497]. 

42. Dig. J. A. G. (1912) p 164. 
Authority to administer the oath 

cannot he conferred by a court-mar¬ 
tial.—Dig. J. A. G. (1912) p 164. 

43. Dig. J. A. G. p 105 par 6. 

44. Dig. J. A. G. p 106 par 14. 

45. Act June 4, 1920 c 227 suhc II § 
1 [41 U.S.St. at L. p 792; 10 U.S.C. 
A. § 1498]. 

Unde? earlier provisions the rec¬ 
ords were admissible only when oral 
testimony could not be obtained.—U. 
S.Rev.St. § 1342 art 121. 

In naval courts such records are 
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admissible only when oral testimony 
cannot be obtained.—^Rev.St. § 1624 
art 60 (34 U.S.CA. § 1200 art 60). 

46. Mullan v. U. S., 29 S.Ct. 330, 212 
U.S. 516, 53 L.Bd. 632, affirming 42 
CtCl. 157—5 C.J. p 358 note 47. 

47. Manual for Courts-Martial (1928) 
par 78 d. 

48. U.S.Rev.St. § 1624 art 52. 

The death of one of the members 
of a general court-martial after sen¬ 
tence has been imposed, but before 
he has appended his signature to the 
sentence, as required by Articles for 
the Government of the Navy, art 52 
does not render the sentence void. 
It is sufficiently authenticated if at- 
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(2) Requisites to Validity 

For a sentence to be valid, It must affirmatively and 
conclusively appear that the court was legally constitut¬ 
ed, had jurisdiction, complied with all statutory regula¬ 
tions governing it, and that Its sentence was conform¬ 
able to law. 

To give effect to its sentences it must appear af¬ 
firmatively and unequivocally that the court was 
legally constituted; that it had jurisdiction; that all 
the statutory regulations governing its proceedings 
had been complied with; and that its sentence was 
conformable to law.^® The absence of any of these 
indispensable conditions renders the judgment and 
sentence of a court-martial coram non judice, and 
absolutely void, because such a judgment and sen¬ 
tence is rendered without authority of law and with¬ 
out jurisdiction.^® There are no presumptions in 
its favor, so far as these matters are concerned.®^ 

Mere irregularity in proceedings. The validity of 
the sentence of a court-martial having cognizance of 
the charge and jurisdiction of the person of the ac¬ 
cused cannot be collaterally questioned for a mere 
irregularity in the proceedings, ^2 as that one of the 
members of the court was the prosecutor and a wit- 
ness.53 However, under the eighth article of war, 
and since the act of March 2, 1913, an officer is in¬ 
eligible to sit as a member of a general court-mar¬ 
tial when he is the accuser or a witness for the prose- 
cution.^4 After the sentence has been confirmed and 
carried into effect, it cannot afterward be set aside 
or revised except for absolute nullity of its proceed¬ 
ings, ^ 5 and any objection to the proceedings must be 
taken before the sentence is confirmed,^® 

(3) Character of Sentence 

, (a) In general 

(b) Conviction of another offense 

(c) Cumulative sentences 


(a) In General 

A single sentence may be Imposed covering convic¬ 
tions of several different offenses. 

There being no statutory direction upon the sub¬ 
ject, usage permits an indefinite number of offenses 
to be adjudicated together in one proceeding by 
courts-martial,57 and the rendition of a single sen¬ 
tence covering all the convictions and imposing pun¬ 
ishment accordingly, however separate and distinct 
may be the different offenses, and however different 
may be the punishments prescribed for them.®8 a 
soldier charged with violation of the sixty-fourth, 
sixty-sixth, ninety-second, and ninety-third articles 
of war may be convicted on all four charges, the 
offenses being separate and requiring different testi¬ 
mony to establish.®® On a conviction for violations 
of several articles of the articles of war, punishment 
under some being such as the court-martial may di¬ 
rect, under another death, or imprisonment for life 
as a court-martial may direct, a sentence to life 
imprisonment imposed jointly for all violations is 
valid under the latter, if not under each article.®® 
Where a sentence in gross is pronounced upon a 
conviction under several charges and specifications, 
and upon appeal or review some of them are held 
bad and the others are sustained, the sentence will not 
be disturbed provided it is such as could lawfully have 
been imposed under the specifications which are up- 
held.®i 

(b) Conviction of Another Offense 

One may be convicted of a lesser crime If It be cov- 
ered by and be within the charges and specifications, but 
not of a distinct or more serious offense than that charg¬ 
ed. 

A court-martial may find accused guilty of a lesser 
offense than the principal charge, if it be covered 
by, and be within, the scope of the specifications 
but it cannot convict him of a distinct crime,®® nor of 
a more serious offense than the one with which he 
has been charged.®^ 


tested by the other members of the 
court—23 Op.Atty.-Gen. 550, 651. 

49. U. S. V. Daniels, (C.C.A.N.Y.) 279 
F. 844, reversing: (D.C.) Ex parte 
Harris, 268 P. 911—5 C.J. p 358 note 
53. 

50. McClaughry v. Deming, (Kan.) 
22 S.Ct 786, 186 U.S. 49, 46 D.Ed. 
1049—5 C.J. p 359 note 64. 

51. Runkle v. U. S., (CtCl.) 7 S.Ct 
1141, 122 U.S. 548, 30 KEd. 1167—5 

C. J. p 359 note 55. 

sa. U.S.—Ex p. Reed, 100 U.S. 13, 26 

D. Ed. 538—^In re Brodie, 128 P. 665, 
63 aC.A. 419. 

Vt—Darling v. Bowen, 10 Vt 148. 
sa Keyes v. U. S., (Ct.Cl.) 3 S.Ct 
202, 109 U.S. 336, 27 L.Ed. 954. 


54. 37 U,S.St at li. p 722. 

sa Craycroft v. U. S., 48 Ct.Cl. 5— 
5 C.J. p 359 note 58. 

56. 13 Op.Atty.-Gen. 374 —7 Op.Atty.- 
Gen. 98—^Devlin’s Case, 6 Op.Atty.- 
Gen. 369—4 Op.Atty.-Gen. 274—4 
Op.Atty.-Gen. 170. 

57. Rose V. Roberts, (N.T.) 99 P. 
948, 40 C.C.A. 199, certiorari denied 
20 S.Ct 1026, 176 U.S. 684, 44 D.Ed. 
638. 

sa Carter v. McClaughry, (Kan.) 22 
S.Ct 181, 183 U.S. 365, 46 L.Ed. 236 
— ^Rose V. Roberts, (N.T.) 99 P. 948, 
40 C.C.A. 199, certiorari denied 20 
S.Ct 1026, 176 U.S. 684, 44 L.Ed. 
638. j 


59. Frazier v. Anderson, (C.C.A. 
Kan.) 2 F.(2d) 36. 

60. Frazier v. Anderson, supra. 

61. Crouch V. U. S., (C.C.A.Hawaii) 
13 P.(2d) 348—5 C.J. p 359 note 62. 

62. Dynes v. Hoover, (D.C.) 20 How. 
(U.S.) 65, 15 L.Ed. 838—Pullan v. 
Kinsinger, (C.C.Ohio) 20 P.Cas.No. 
11,463, 2 Abb. 94—U. S. v. Macken¬ 
zie, (D.C.N.Y.) 30 P.Cas.No.18,313, 
1 N.Y.Leg.Obs. 371—Swaim v. U. 
S., 28 CtCl. 173—Bankhead v. U. 
S., 20 CtCl. 405—5 C.J. p 369 note 

63. 

ea U. S. V. Mackenzie, (D.C.N.Y.) 30 
P.Cas.No.18,313, 1 N.Y.Leg.Obs. 371. 

64. Dig J. A. G. 410—1 Winthrop 
Military L. p 682. 
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(c) Cumulative Sentences 

Cumulative sentences may be imposed. 

Congress can, if it sees fit, carve out two or more 
offenses from a single criminal transaction, and im¬ 
pose cumulative punishments for the different offens¬ 
es.^® 

Consecutive sentences. Under military law and 
army regulations different sentences to imprison¬ 
ment imposed by courts-martial upon the same of¬ 
fender are cumulative, and are to be executed con¬ 
secutively, one upon the expiration of another in 
the order of their imposition;®® and this is true 
whether or not the court specifies that the second 
punishment shall be additional to the first, such sec¬ 
ond punishment being made cumulative by operation 
of law irrespective of any direction in the sentence.®*^ 

(4) Reconsideration of Sentence 

Judgments or sentences of a court<martiai may be 
reconsidered by it. 

Courts-martial have the power to reconsider any 
judgment or sentence rendered by them during the 
term or sitting and to change such judgment or 
sentence.®® Revision by a court-martial does not 
constitute a new trial of the case, but the court 
merely reconsiders the record for the purpose of 
correcting or modifying its conclusions thereon.®^ 
Under a naval regulation providing that the au¬ 
thority who ordered a court-martial is competent to 
direct it to reconsider its proceeding and sentence to 
correct any mistake which may have been committed, 
the secretary of the navy alone could dissolve a 
court-martial summoned by him, and he could, at 
any time before he dissolved it, reconvene it to re¬ 
consider its proceedings.*^® 

©5. Rose V. Roberts, (N.T.) 99 F.’ 

948, 40 C.C.A. 199, certiorari de¬ 
nied 20 S.Ct. 1026, 17‘6 U.S. 684, 44 
L.Ed. 638. 

6 5. Kirkman v. McClaughry, (Kan.) 

160 F. 436, 90 C.C.A. 86, affirming 
(C.C.) 152 F. 255—5 C.J. P 359 note 
67. 

&r. Dig.J.A.G. p 698 par 10, 

63. 1 Op.Atty.-Gen. 296. j 

66. In re Reed, (C.C.Mass.) 20 F.Cas. 

No,ll,636—6 Op.Atty.-Gen. 200. 

70. Smith v. Whitney, (D.C.) 6 S.Ct 
570, 116 U.S. 167, 29 Ii.Bd. 601. 

71. Ex parte Givins, (D.C.Ga.) 262 
F. 702, affirmed Givens v. Zerbst, 

41 S.Ct 227, 255 U.S. 11, 65 L.Ed. 

475. 

Designation of place of confinement 
(1) A general order by the war de¬ 
partment, reciting a conviction by a 


(5) Designation of Place of Execution 

The sentence should not designate the time and place 
of execution. 

While the court can properly prescribe the kind 
and duration of the punishment, the time and place 
of execution are no part of the judicial sentence, but 
may, under various circumstances, be added or alter¬ 
ed after adjournment of the court.The place of 
execution is under legislative control.*^^ 

(6) Promulgation and Publication of Sentence 

Promulgation of the sentence, being for Informative 
purposes, does not affect the validity of the sentence. 
Publication must be made as prescribed, v^rhere it Is part 
of the punishment for the offense. 

The promulgation of the sentence of a court-mar¬ 
tial is for the information of the public, and partic¬ 
ularly for the information of the military arm of the 
government,*^® and it does not affect the validity of 
the sentence which becomes final and operative when 
approved by proper authority.*^^ In cases where an 
officer is dismissed for fraud or cowardice, it is re¬ 
quired by the forty-fourth article of war that the 
crime, punishment, name, and place of abode of the 
delinquent be published in the newspapers in and 
about the camp, and in the state from which he came 
or usually resides,*^® and this publication cannot be 
omitted, at the discretion of the court, but must be 
made.*^® 

h. Punishment 

(1) In general 

(2) Imprisonment 

(3) Dismissal from service 

(1) In General 

Punishment following conviction must be such as Is 

and duration of his imprisonment as 
authorized by Articles of War, art 93 
(Comp.St. § 2308a), the place of con¬ 
finement may be later designated by 
the war department, and such desig¬ 
nation on the commitment papers will 
be presumed to have been lawfully 
made.—^Ex parte Givins, (D.C.Ga.) 
262 F. 702, affirmed Givens v. Zerbst, 
41 S.Ct. 227, 255 U.S. 11, 65 L-Ed. 475. 

7a. Ex parte Givins, (D.C.Ga.) 262 
F. 702, affirmed Givens v. Zerbst, 
41 S.Ct. 227, 255 U.S. 11, 66 L.Ed. 
475. 

73. Lyon v. U. S., 48 CtCl. 30. 

74. Lyon v. U. S., supra. 

75h Act June 4, 1920 c 227 subc 11 § 

1 [41 U.S.St at L. p 796; 10 U.S.C. 
A. § 1516]. 

76. In re Carter, (C.C.N.T.) 97 P. 
496, affirmed 99 948, 40 C.C.A. 

199, appeal dismissed 20 S.Ct. 713, 
177 U.S. 496, 44 L.Ed. 86L 


court-martial, the approval of the 
sentence by the camp commander, 
and like approval, with direction that 
the sentence be executed by the presi¬ 
dent, a telegram from the war de¬ 
partment to the commander, an¬ 
nouncing the approval of the sen¬ 
tence by the president, and that the 
United States penitentiary at Atlan¬ 
ta was designated as the place of 
confinement, and directing the com¬ 
mander to deliver the defendant to 
such penitentiary, and a letter from 
the adjutant general to the warden of 
the penitentiary, were sufficient to 
show that the order for confinement 
at Atlanta was virtually the order of 
the president.—Givens v. Zerbst, 
(Ga.) 41 S.Ct 227, 255 U.S. 11, 65 L. 
Ed. 475, affirming (D.C.1920) Ex par¬ 
te Givins, 262 F. 702. 

(2) Where the judgment of a court- 
martial, on conviction of a defendant 
for manslaughter, directed the kind 
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prescribed by the statutes, or, If left to the discretion of 
the court-martial, must not exceed the maximum limits 
imposed by regulations. 

' In some cases the statutes or articles of war pre¬ 
scribe the punishment which shall be imposed for 
certain offenses, but generally this is left to the dis¬ 
cretion of the court-martial, subject to the require¬ 
ment of the forty-fifth article of war that it shall not 
be in excess of the maximum punishment fixed by 
the president under the power conferred upon him.77 
If the sentence is in excess of the authority con¬ 
ferred on the court it is to that extent void.'^s The 
sentence must be warranted by the usages of the 
service,and not forbidden by the forty-first article 
■of war.S9 The sentences, other than those provided 
expressly by the articles of war, are prescribed by 
the Manual for Courts-Martial, and such sentences 
include forfeiture of pay,9i suspension, and dismissal 
from the service.^^ 

Where a court-martial suspends an officer from 
command, it may also suspend his pay and emolu¬ 
ments for the same time, according to the nature 
of his offense,93 but the suspension of pay must be 
ordered.94 If defendant is found guUty of two of¬ 
fenses, the court is empowered to punish him as to 
one by fine and as to the other by imprisonment.95 
Where a court-martial has power to impose a sen¬ 
tence of either, but not both, of two punishments, 
and imposes a sentence of both, but the approving 
power approves the sentence as to one and disap- 

77. Pnrsuant to this law 

(1) The president has fixed as a 
maximum of imprisonment in cases 
prosecuted under the sixty-second ar¬ 
ticle of war a term of ten years.—^In 
re Stubbs, (C.C.Wash.) 133 F, 1012. 

(2) But it has been held that the 
executive orders under this act relate 
to cases of enlisted men only.—Car¬ 
ter V. McClaughry, 22 S.Ct. 181, 183 U, 

S. 365, 46 L.Ed. 236, affirmed 105 F. 

614. 

78. Rose V. Roberts, (N.T.) 99 F. 

948, 40 C.C.A. 199, certiorari denied 
20 S.Ct. 1026, 176 U.S. 684, 44 L.Ed. 

638. 

79. Simes’ Case, 12 Op.Atty.-Gen. 628 
—5 C.J. p 360 note 78. 

80. Ploggingr and markiagr of the 
body was formerly permitted in the 
naval service.—Wilkes v. Dinsman, 

(D.C.) 7 How. (U.S.) 89, 12 L.Ed. 

618, 12 How. 390, 13 L.Ed. 1036—Cro¬ 
well’s Case, 9 Op.Atty.-Gen. 80. 

81. U. S. V. Kingsley, (Ct.CL) 11 S. 

Ct. 286, 138 U.S. 87, 34 L.Ed. 896— 

6 C.J. p 360 note 80. 

82. Discharge afterward set aside as 
being void for want of jurisdiction 
does not aifect the status of the soi- 
dier.—In re Bird, (D.C.Or.) 3 F.Cas. 

No.1,428, 2 Sawy. 33. 


proves it as to the other punishment, the sentence 
is valid as approved.96 

(2) Imprisonment 

In a proper case confinement at hard labor may be 
imposed; and such confinement may be In a peniten¬ 
tiary. 

Imprisonment is prescribed only for the more seri¬ 
ous offenses, and may be imposed separately or in 
connection with other punishments,97 and where the 
offense is so punishable the court-martial may order 
confinement at hard labor.9S The Manual for Courts- 
Martial of 1928, paragraph 103i, forbids the order¬ 
ing of confinement without hard labor, and the thirty- 
seventh Article of War (10 U.S.C.A. § 1508) pro¬ 
vides the omission of the words “hard labor” from 
a sentence of imprisonment or confinement will not 
prevent the authorities executing the sentence from 
requiring hard labor. 

The term of imprisonment should be stated in the 
sentence.ss In the case of enlisted men the term of 
imprisonment may extend beyond the period of en- 
listment.99 

Imprisonment in penitentiary. In the land serv¬ 
ice under the forty-second Article of War (10 U.S. 
C.A. § 1513), courts-martial have power to sentence 
to confinement in other than military prisons when¬ 
ever the civil courts are authorized to inflict a simi¬ 
lar punishment for the same offense,9l but this does 

177 U.S. 496, 44 L.Ed. 861—5 C.J. p 
360 note 87. 

8©. Hutton V. Blaine, 2 Serg. & R. 
(Pa.) 75. 

87. Delivery of convict to prison.— 
21 Op.Atty.-Gen. 204. 

88. Ex p. Mason, 105 U.S. 696, 26 L. 
Ed. 1213—5 C.J. p 360 note 90. 

89. Manual for Courts-Martial (1928) 
appendix 9. 

9a Carter v. McClaughry, (Kan.) 22 
S.Ct. 181, 183 U.S. 365, 46 L.Ed. 236 
—In re Stubbs, (C.C.Wash.) 133 
F. 1012. 

91. Other provisions and their oon^ 
struction.—5 C.J. p 360 note 92. 

‘^Imprisonment,” as used in the six¬ 
tieth article of war (12 U.S.St. at L. p 
696 c 67 § 1), was not employed in a 
technical sense to signify imprison¬ 
ment at a military post without hard 
labor, but has a broader signification, 
and empowers a court-martial to sen¬ 
tence a person in the military service 
to imprisonment at hard labor, or to 
a penitentiary where hard labor is a 
part of the discipline, where the of¬ 
fense of which he is convicted is one 
for which the civil tribunals could 
impose a like sentence,—In re Lan- 
gan, (C.C.MO.) 123 F. 132. 


Beiustatemeut 

Where the president has approved 
the sentence of a court-martial dis¬ 
missing an officer with forfeiture of 
pay, he cannot, by reinstating such 
officer, reinvest him with a right to 
the pay thus forfeited.—^Vanderslice 
V. U. S., 19 Ct.CL 480. 

83. Swaim v. U. S., 17 S.Ct. 448, 165 
U.S. 553, 41 L.Ed. 823, affirming 28 
Ct.Cl, 173. 

Effect of suspension 

(1) A sentence of suspension does 
not ordinarily deprive the offender of 
pay and allowances during the period 
of suspension.—Conrad v. U. S., 32 
Ct,Cl. 139—^Voorhees* Case, 6 Op. 
Atty.-Gen. 200, 204. 

(2) But a court-martial has power 
in such case to suspend also the of¬ 
ficer’s pay and emoluments.—^Articles 
of War, art 101—Swaim v. U. S., (Ct. 
Cl.) 17 S.Ct. 448, 165 U.S. 553, 41 L. 
Ed. 823. 

84. Conrad v. U. S., 32 CtCl. 139— 
Voorhees’ Case, 6 Op.Atty.-Gen. 
200—5 C,J. p 326 note 59. 

sa Rose V. Roberts, (N.T.) 99 F. 
948, 40 C.C.A. 199, certiorari denied 
20 S.Ct 1026, 176 U.S. 684, 44 L.Ed. 
638—^In re Carter, (C.C.N.T.) 97 F. 
496, appeal dismissed 20 S.Ct. 713, 
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not prohibit the punishment from being greater in 
other respects than the civil courts can inflict.92 
A provision allowing a naval court-martial to impose 
a sentence at hard labor in the penitentiary in any 
case when the death penalty might be imposed does 
not prevent the imposition of a sentence at hard labor 
in cases where the death penalty is not authorized.^^ 

(3) Dismissal from Service 

A sentence of dismissal from service may also include 
additional penalties. 

A court-martial’s jurisdiction is not exhausted 
by a sentence dismissing accused from the service, 
but it may impose in the same sentence additional 
nenalties.^4 

c. Approval 

(1) In general 

(2) By president 

(3) By convening officer or officer in com¬ 

mand 

(4) Effect of approval 

(5) Effect of disapproval 

(1) In General 

Before a sentence of a court-martial may be execut¬ 
ed the proceedings and sentence must be submitted to 
the proper authority for approval, and confirmation 
where the latter is required. 

Under the forty-sixth article of war no sentence 
of a court-martial can be carried into execution until 
the proceedings have been approved by the officer 
appointing the court or by the officer commanding 
for the time being, and confirmed by the president, 
or the commanding general of the army in time of 
war, as well as approved under this article, in the 
cases specified by the forty-eighth article of war.^® 
The effect and conclusiveness of the action of a court- 
martial depend as much upon the reviewing officer’s 


approval and order as upon the original proceed¬ 
ings; the two constitute an entire proceeding and 
are to be considered together.^7 xhe reviewing au¬ 
thority has power to confirm, disapprove, pardon, or 
mitigate the punishment adjudged by the court-mar¬ 
tial except the punishment of death or the dismissal 
of an officer's or to return the record for revision as 
many times as he deems proper^^ before the court- 
martial has been dissolved,^ or to order a new trial 
where, in his opinion, the court erred on the first 
trial in excluding material evidence.^ He is also 
authorized to recommend that a more severe sentence 
be imposed,^ but cannot impose a new sentence of a 
more severe character nor interfere with the proper 
discretion of the court.'^ 

(2) By President 

Confirmation by the president Is required for the 
execution of sentences of courts-martial in those cases 
where the Articles of War so provide, and this must be 
his personal action. 

Under the forty-ninth article of war the confirma¬ 
tion of the president is required before the sentence 
of a court-martial respecting a general officer can be 
executed whether in time of peace or of war, in cases 
in which the death penalty is inflicted, except where 
it is inflicted as a punishment for certain specified 
crimes committed in time of war, in which cases the 
power of revision is vested in the commanding gen¬ 
eral in the field or in the commander of the territorial 
department or division as the case may be, and in 
cases of sentences directing the dismissal of any 
officer in time of peace,^ and until confirmed the sen¬ 
tence cannot become operative,^ but is merely inter¬ 
locutory and inchoate.*^ Where the sentence of a 
naval court-martial held within the United States 
extends to the loss of life or to the dismissal of a 
commissioned or warrant officer, it cannot be carried 
into execution until confirmed by the president but 


92. Ex p. Mason, 105 IJ.S. 696, 26 L. 
Ed. 1213. 

92. Tullidgre v. Biddle, (C.C.A.Kan.) 
4 P.(2d) 897, overrulingT Ex p. Van 
Vranken, (C.C.Va.) 47 P. 888, which 
was reversed on other grounds 16 
S.Ct, 1203, 163 U.S. 694, 41 L.Ed. 
311. 

94. Carter v. McClaughry, (Kan.) 22 
S.Ct. 181, 183 U.S. 365, 46 L.Ed. 236, 
affirming (C.C.) 106 P. 614--5 C.J. 
p 360 note 96. 

95. Act June 4, 1920 c 227 subc II § 
1, [41 U.S.St. at L. p 796; 10 U.S.C. 
A. § 1517]. 

Under prior articles 
Submission of the sentence of the 
court-martial to the proper reviewing 
officer was formerly required under 
Articles of War, art 104.—^In re Es¬ 
mond, 16 D.C. 64—5 C.J. p 361 note 3. 


9a Act June 4, 1920 c 227 subc II § 
1 [41 U.S.St. at L. p 796; 10 U.S. 
C.A, § 1519]. 

97. In re Esmond, 16 D.C. 64. 

98. Swaim v. U. S., 28 CtCL 173—5. 
C.J. p 361 note 5. 

99. Swaim v. U. S., 17 S.Ct. 448, 165 
U.S. 553, 41 L,Ed. 823, affirming 28 
Ct.Cl. 173—5 C.J. p 361 note 6. 

1. Smith V. Whitney, (D.C.) 6 S.Ct. 
570, 116 U.S. 167, 29 L.Ed. 601—5 
C.J. p 361 note 7. 

2. 1 Op.Atty.-Gen. 233. 

3. Swaim v. U. S., 17 S.Ct. 448, 165 
U.S. 553, 41 L.Ed. 823, affirming 28 
CtCL 173—^Ex p. Reed, (C.C.Mass.) 
20 P.Cas.No.11,636—5 C.J. p 361 
note 9. 

4. Swaim v, U. S., 28 Ct.CL 173, af¬ 
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firmed 17 S.Ct. 448, 165 U.S. 553, 41 
L.Ed. 823. 

5. Act June 4, 1920 c 227 subc II § 1 
[41 U.S.St at L. p 796; 10 U.S.C.A. 
§ 1519]. 

a Runkle v. U. S., 7 S.Ct 1141, 132 
U.S. 543, 30 L.Ed. 1167, reversing 
19 CtCl. 396—Fletcher v. U. S., 26 
CtCL 541, reversed on other 
grounds 13 S.Ct 552, 148 U.S. 84, 
37 L.Ed. 378. 

7. U.S.—Runkle v. U. S., 7 S.Ct 1141, 
122 U.S. 643, 30 L.Bd. 1167, revers¬ 
ing 19 CtCl. 396—1 Op.Atty.-Gen. 
241. 

N.T.—Mills V. Martin, 19 Johns. 7, 

8 . Rev.St § 1624 art 53. 

Naval cadets 

The act of June 23, 1874 [18 U.S. 
St at L. p 203 c 453], providing for 
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neither the president nor the secretary of the navy 
has lawful authority to approve or disapprove the 
sentence of a court-martial where the case is not 
one in which the president’s approval is required.^ 
By the act of February 16, 1909, however, the sec¬ 
retary of the navy may set aside the proceedings 
or remit or mitigate, in whole or in part, the sentence 
imposed by any naval court-martial convened by his 
order or by that of any ofEcer of the navy or marine 
corps.i<^ 

Personal action required. The decision of the 
president confirming or disapproving the sentence 
of a general court-martial in the cases where it is 
required is a judicial act^^ to be done by him per- 
sonally.^2 It is not necessary, however, that the 
judgment of the president should be personally at¬ 
tested by him, but it will ordinarily be shown by 
the certificate of the secretary of war or of the 
navy.^^ However, it must appear affirmatively that 
the president’s approval is the result of his own judg¬ 
ment, and not a mere departmental order which may 
or may not have attracted his personal attention.^^ 
Whether the sentence of a court-martial has been 
confirmed by the president is to be determined by 
the evidence, no specific form of approval having 
been prescribed by statute.^s Before the record is 
submitted to the president, a board of review of 
officers of the judge-advocate-general’s department is 
required to pass on the record of the court-martial 
and submit its findings to the judge-advocate-general 
who transmits the record and the board’s opinion, 
with his recommendations, to the secretary of war 
for the action of the president.^® 

(3) By Convening Officer or Officer in Com¬ 
mand 

The officer appointing the court, or the officer com¬ 
manding for the time being, must approve the sentence 
before it can be executed. 

Under the articles of war^^ and the articles for the 

the court-martialing: of cadet mid-" 
shipmen at the naval academy, is not 
repealed by the act of March 2, 1895 
[28 U.S.St. at L. p 838 c 186], provid¬ 
ing: that sentences of suspension and 
dismissal approved by the superin¬ 
tendent, "shall not be carried into ef¬ 
fect until confirmed by the President'' 

—Melvin v. U. S.. 45 CtCl. 213. 
a. 11 Op.Atty.-Gen. 251. 

10. Vol. 36 U.S.St at I/, p 621 c 131 

[34 U.S.aA. § 1200 art 54 (b)]. 

As to president's power see Navy 

Beg:. (1913) § 808 subd 3. 

11. U. S. V, Fletcher, (CtCL) 13 S. 

Ct 652, 148 U.S. 84, 37 L.Ed. 378— 

6 C.J. P 362 note 21. 

la. Menefee v. Aderhold, (D.C.Ga.) 

5 F.Supp. 102, reversed on other 


government of the navy,^^ as a general rule the re¬ 
viewing power is vested in the officer ordering the 
court, and no sentence of the court-martial can be 
carried into execution until it has been approved by 
him or by the officer commanding for the time be- 
ing,i® who may be either the temporary or perma¬ 
nent successor of the officer who convened the court, 
it being necessary, however, that he is of rank suffi¬ 
cient to authorize him to convene the court^O Be¬ 
fore the convening officer or officer commanding 
for the time being can act on the record of a military 
court-martial, it is required, by the forty-sixth Ar¬ 
ticle of War, that he refer the record to his staff 
judge-advocate or to the judge-advocate-general.^i 
The forty seventh Article of War enumerates the 
powers incident to the power to approve.22 As to 
naval courts-martial, in a case where the action of 
the president is required by law, no approval by the 
convening officer is required but as to military 
courts-martial the presidential confirmation requir¬ 
ed under the forty eighth Article of War is in addi¬ 
tion to the approval required by the forty sixth Ar¬ 
ticle. 

Of summary court. In the case of sentences ad¬ 
judged by a summary court, the approval of the of¬ 
ficer appointing the court, or of the officer command¬ 
ing for the time being, is required under the forty- 
sixth Article of War (10 U.S.C.A. § 1517). 

(4) Effect of Approval 

A sentence, on proper approval or confirmation, ts 
final and must be executed unless the offender is pardon¬ 
ed. 

The sentence, when confirmed by the proper re¬ 
viewing authority, is final and must be executed, 
unless the president pardons the offender.24 The 
president cannot annul or revoke the sentence of a 
court-martial after it has been approved by a former 
president and carried into execution.25 This rule is 

la. Ex p. Reed, 100 U.S. 13, 26 KEd. 
638—5 C.J. p 362 note 26. 

20 . Davis Military L. p 199. 

21 . Act June 4, 1920 c 227 subc 11 9 
1 [41 U.S.St. at li. p 796; 10 U.S.C. 
A. § 1617]. 

22. Act June 4, 1920 c 227 subc II § 
1 [41 U.S.St at D. p 796, 10 U.S.C.A. 
§ 1518]. 

23. Bishop V. U. S., 25 S.Ct 440, 197 
U.S. 334, 49 L.Ed. 780, affirming: 38 
CtCl. 473. 

24. Bunkle v. U. S„ 7 S.Ct 1141, 122 
U.S. 543, 30 L.Ed. 1167, affirming 19 
CtCL 396—5 C.J. p 362 note 31. 

2 5. Runkle v. U. S., 19 CtCL 396, re¬ 
versed on other grounds 7 S.Ct 
li41, 122 U.S. 543, 30 L.Ed. 1167— 


grounds (C.C,A.) Aderhold v. Mene¬ 
fee, 67 F.(2d) 345—5 C.J. p 362 note 
22 . 

13. Ide V. U. S., (CtCl.) 14 S.Ct 188, 
150 U.S. 517, 37 L.Ed. 1166—5 C.J. 
p 362 note 23. 

14. U. S. V, Page, 11 S.Ct 219, 137 U. 
S. 673, 34 L,Ed. 828, reversing 25 
CtCl. 264—5 C.J. p 362 note 24. 

15. 16 Op.Atty.-Gen. 298—5 C.J. p 
362 note 25. 

13. Act June 4, 1920 c 227 subc II § 
1 [41 U.S.St at L. p 797; 10 U.S.C. 
A. § 1522]. 

17- Act of June 4, 1920 c 227 subc II 
§ 1 [41 U.S.St at D. p 796; 10 U.S. 
C.A. $ 1617]. 

18. Rev.St p 1624 art 53 (34 U.S.C. 
A. 9 1200 art 53). 
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not confined to cases in which, by the articles of war, 
a sentence of a court-piartial is required to be ap¬ 
proved by the president.26 

Where court illegally constituted. The sentence 
of a court-martial illegally constituted cannot be rati¬ 
fied or confirmed.27 

(5) Effect of Disapproval 

Disapproval of a sentence puts an end to it as the 
basis of any punishment. Disapproval of one of several 
specifications does not vitiate the sentence. 

Where the sentence of a properly constituted court- 
martial is expressly disapproved by the proper re¬ 
viewing authority, this is, in legal effect, tantamount 
to an acquittal of accused by the court of the of¬ 
fense charged, and relieves him from any and all lia¬ 
bilities to which his conviction would have subjected 
him.28 A judgment of a court-martial cannot be dis¬ 
turbed on the ground that disapproval of one of the 
specifications vitiates the sentence.^^ 

d. Pardon or Mitigation 

After approval and execution of sentence, guilt Is re¬ 
movable only by pardon. Officers authorized to convene 
courts-martial may remit or mitigate sentences. 

After the sentence has been duly approved and 
executed, the only way in which the guilt of the 
offender can be removed is by pardon.^^ 

Every officer who is authorired to order a court- 
martial has power to remit or mitigate any punish¬ 
ment adjudged by it;3i but this refers only to the 
judgment of the court-martial, and does not give 
the officer, who ordered the court, power to pardon 
or mitigate the punishment of an offense finally ad¬ 


judged and confirmed by himself.32 Formerly of¬ 
ficers authorized to appoint summary courts-martial 
had no power to remit or mitigate the sentence pro¬ 
nounced by such courts,33 but this power was con¬ 
ferred by statute.2^ A provision that the conven¬ 
ing officer may remit or mitigate, but not commute 
a sentence does not apply to the president,25 

Secretary of navy. While a sentence of death 
cannot be executed until confirmed by the presi¬ 
dent, the power of the secretary of the navy to 
mitigate sentences has been held tp include the pow¬ 
er to commute a death sentence to life impris¬ 
onment,3 6 and the sentence as modified can be car¬ 
ried into execution without being confirmed by 
the president.37 The provision for mitigation or 
remission by the secretary of the navy is not incon- 
consistent with a provision for execution of sen¬ 
tences of summary courts-martial upon approval of 
the senior officer present.3 3 

Substitution of new punishment Authority to 
mitigate the sentence of a court-martial does not 
extend to the substitution of another punishment, 
but is confined to the mere reduction in severity 
of the punishment decreed.39 

§ 58. —• Record of Proceedings 

statutory provisions require the keeping of records 
by courts-martial. 

Articles thirty-three through thirty-six of the 
Articles of War (10 U.S.C.A §§ 1504-1507) re¬ 
quire that every court-martial shall keep a sep¬ 
arate record for each case brought before it, which 
must be authenticated, contain such matters, and 


11 Op.Atty.-Gen. 19—6 Op.Atty.- 
Gen. 506. 

2 S. 10 Op.Atty.-Gen. 64. 

27. 22 Op.Atty.-Gen. 137. 

Witness sitting memlier of cotirt 
The objection, made by one on trial 
before a court-martial, to a witness 
against him sitting as a member of 
the court goes to the propriety of the 
member sitting after testifying, not 
to his legal capacity to sit, and, if 
seasonably made, affords good ground 
for the disapproval of the proceed¬ 
ings by the reviewing officer, al¬ 
though not of itself sufficient to in¬ 
validate them.—15 Op.Atty.-Gen. 432. 

28* 26 Op.Atty.-Gen. 239—^13 Op. 
Atty.-Gen. 459. 

Cases ixLVOlvliLg sentence of death or 
of dismissal 

(1) The disapproval of the presi¬ 
dent annihilates the sentence of a 
court-martial, the case standing as 
if there had been no trial and being 
just as open for an order for a 


court-martial as It was in the first 
instance.—1 Op.Atty.-Gen. 233. 

(2) Where, by the sentence of a 
court-martial, a soldier is discharged 
from the service before the expira¬ 
tion of his term of enlistment, and 
such sentence is afterward set aside 
as null and void, the status of the 
soldier is not in any way affected by 
the sentence, and he is deemed to 
have been in the service during all I 
of the time.—^In re Bird, (D.C.Or.) 3 
F.Cas,No.l,428, 2 Sawy. 33. 

22. Crouch v. XJ. S., (C.C.AHawaii) 
13 F.(2d) 348. 

SOL Dynes v. Hoover, (D.C.) 20 How. 
(TJ.S.) 66, 15 Ii.Bd. 838—5 C.J. p 
362 note 37. 

31. Articles of War, art 60; Act 
June 4, 1920 c 227 subc II § 1 [41 
U.S.St. at D. P 797; 10 U.S.C.A § 
1621]. 

32. 19 Op.Atty.-Gen. 106. 

33. 20 Op.Atty.-Gen. 346. 

34 . Act June 18, 1898 £30 U.S.St. at 
Xi. p 483 c 469 § 3]. 
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35. Mullan t. U. S.. 42 CtCl. 157. 

36. Aderhold v. Menefee, (C.C.AGa.) 

67 F.(2d) 345, reversing (D.C.) 

Menefee v. Aderhold, 5 F.Supp. 102. 

37. Aderhold v. Menefee, (C.C.A.Ga) 

67 F.(2d) 345, reversing (D.C.) 

Menefee v. Aderhold, 6 F.Supp. 102, 

38. U. S. V. Daniels, (C.C.A.N'.T.) 279 
P. 844, reversing order (D.C.) Ex 
parte Harris, 268 P. 911. 

Where> in execution of the sentence 
of a sonunary court-martial, an en¬ 
listed man in the navy was given 
a bad-conduct discharge, a subse¬ 
quent setting aside of the judgment 
by the secretary of the navy, on the 
ground that the specification on 
which he was tried did not state an 
offense, was a determination that the 
proceeding was without jurisdiction, 
and rendered the discharge a nullity 
ah initio.—^U. S. v, Daniels, 279 F. 844, 
i reversing (D.C.) Ex parte Harris, 268 
jp. 911. 

j 39. 4 Op.Atty.-Gen. 444—5 C.J. p 363 
I note 42. 
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be disposed of in the manner prescribed by these 
provisions or by presidential regulations*^® 

§ 59. -Review of Proceedings 

a. In general 

b. Who may question jurisdiction 
a. In General 

Decisions of courts-martia! are not reviewable by 
civil courts except to determine whether the court- 
martial had Jurisdiction and whether it exceeded Its 
powers. 

If a court-martial has jurisdiction to try an of¬ 
ficer or soldier for a crime, its judgment will be 
accorded the finality and conclusiveness as to the 
issues involved which attend the judgments of a 
civil court in a case of which it may legally take 
cognizance.4i Courts-martial are lawful tribunals 
having authority to determine finally any case over 
which they have jurisdiction, and their proceedings 
are not open to review by the civil courts^^ except for 
the purpose of ascertaining whether the court-martial 
had jurisdiction, and, if it had, whether it exceed¬ 
ed its powers;^® and if it originally had jurisdic¬ 
tion it must be shown that at some stage of the pro¬ 
ceedings under its governing laws it lost jurisdic¬ 
tion.'^^ If the court-martial had not jurisdiction, 


its judgment may be declared void by any coin*t 
having jurisdiction of the proper parties and of the 
subject matter.^S Xhe judgments of courts-mar¬ 
tial, so far as questions relating to their jurisdic¬ 
tion are concerned, are always open to collateral 
attack;^® but proceedings of such a court cannot be 
collaterally impeached for mere errors or irregu¬ 
larities committed within the sphere of its author¬ 
ity,^ 7 nor can the guilt or innocence of accused be 
inquired into.^^ 

b. Who May Question Jurisdiction 

Any party aggrieved may question the jurisdiction 
of a court-martial by application to the civil courts. 

The question of the jurisdiction of the court-mar¬ 
tial may always be inquired into by the civil courts 
upon the application of any party aggrieved by 
its proceedings,even though he has appeared be¬ 
fore the court-martial and confessed his guilt®® and 
although the sentence has been approved by the 
reviewing authority but any question as to the 
legality of the sentence must be raised within a 
reasonable length of time, else it will be deemed 
that accused has acquiesced.®^ He who seeks to 
justify the judgment must set forth affirmatively all 
facts necessary to show that the court-martial was 


40. Record must coutaiu aU of tho 
evideuce^ and is defective where it 
contains merely an inference drawn 
from the evidence.—3 Op.Atty.-Gren. 
547. 

The Army Besrulations of 1913 di¬ 
rected that every court-martial keep 
a complete and accurate record of 
its proceedings, which should be au¬ 
thenticated in each case by the sigma- 
tures of the president and Judge ad¬ 
vocate, the latter affixing his signa¬ 
ture to each day’s proceedings. The 
Judge advocate was required to trans¬ 
mit the proceedings without delay to 
the officer having authority to con¬ 
firm this sentence. When the record 
exhibited error in preparation, or 
seemingly erroneous conclusions, the 
reviewing authority might reconvene 
the court for a reconsideration of its 
action, pointing out defects. Should 
the court concur in the views submit¬ 
ted, It could proceed by amendment 
to correct its errors and might mod¬ 
ify or completely change its findings. 

Correction or amendment can be 
made only when the court-martial is 
in session, and when at least five of 
the members of the court who acted 
upon the trial are present, and then 
in the presence of the Judge advo¬ 
cate.—23 Op.Atty.-Gen. 23. 

Secretary of war is without au¬ 
thority to correct, amend, or take any 
action inconsistent with the record of 
a court-martial duly convened upon 


a proper and sufficient charge. This 
power is inherent in the court-mar¬ 
tial.—23 Op.Atty.-Gen. 23. 

41. Grafton v. U. S., (Philippine) 27 
S.Ct. 749, 206 U.S. 333, 51 L.Bd. 
1084, 11 Ann.Cas. 640—5 C.J. p 363 
note 43. 

4fl. U.S.—S. ex rel. ,Creary v. 
Weeks, 42 S.Ct. 509, 259 U.S. 336, 66 
Li.Ed. 973, affirming Weeks v. U. S. 
ex rel. Creary, 277 P. 594, 51 App. 
D.C. 195—Crouch v. U. S., (C.C.A. 
Hawaii) 13 P.(2d) 348—U. S. v. Mc¬ 
Intyre. (C.C.A.Mont.) 4P.(2d) 823— 
U. S. V. Daniels, (C.C.A.N.T.) 279 
P. 844, reversing (D.C.) Ex parte 
Harris, 268 P. 911—^McRae v. Hen¬ 
kes, (C.C.A.Kan.) 273 F. 108, re¬ 
versing (D.C.) Ex parte Henkes, 
267 P. 276, and certiorari denied 
Henkes v. McRae, 42 S.Ct. 317, 258 
U.S. 624, 66 L.Ed. 797—U; S. v. Mc¬ 
Donald, (D.C.N.T.) 265 P. 754, ap¬ 
peal dismissed Wessels v. McDon¬ 
ald, 41 S.Ct. 535, 256 U.S. 705, 65 L. 
Ed. 1180—U. S. V. Hunt, (D.C.N.T.) 
254 P. 365. 

Pla.—State v. Hollingsworth, 146 So. 
660, 108 Pla. 607. 

5 C.J. p 363 note 44—^34 C.J. p 876 
note 89. 

43. Crouch V. U. S., (C.C.A.Hawaii) 
13 P.(2d) 348—U. S. v. Bullard, (C. 
C.A.N.T.) 290 P. 704—U. S. v. 

Daniels, (ac.A.N.X.) 279 P. 844, re¬ 
versing (D.C.) Ex parte Harris 268 
P. 911—5 C.J. p 363 note 45. , 
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Questions of procedure are for 
court-martial and its reviewing au¬ 
thorities exclusively.—In re Waid- 
man, (D.C.Me.) 42 P.(2d) 239. 

44. U. S. V. Hunt, (D.C.N.T.) 254 P. 
365. 

45. Barrett v. Hopkins, (C.C.Kan.) 7 
P. 312, 2 McCrary 129. 

4a Collins V. McDonald, (Cal.) 42 S. 
Ct. 326, 258 U.S. 416, 66 D.Ed. 692— 
Givens v. Zerbst, (Ga.) 41 S.Ct. 227, 
255 U.S. 11, 65 L.Ed. 475, affirming 
(D.C.) Ex parte Givins, 262 P. 702 
—^Ver Mehren v. Sirmyer, (C.C.A. 
Iowa) 36 P.(2d) 876. 

47. Swaim v. U. S., (CtCl.) 17 S.Ct. 
448, 165 U.S. 553, 41 L.Ed. 823— 
Keyes v. U. S., (CtCl.) 3 S.Ct. 202, 
109 U.S. 336, 27 L.Ed. 954—5 C.J. 
p 363 note 47. 

4a In re Corbett, (D.C.N.T.) 6 P. 
Cas.No.3,219, 9 Ben. 274, 

49. Ex p. Milligan, (Ind.) 4 Wall. 
(U.S.) 2, 18 L.Ed. 281—^Dynes v. 
Hoover, (D.C.) 20 How.(U.S.) 65, 15 
L.Ed. 838—In re Davison, (C.C.N. 
Y.) 21 P. 618. 

50. Duffield V. Smith, 3 Serg. & R. 
(Pa.) 590. 

51. Dynes v. Hoover, (D.C.) 20 How. 
(U.S.) 65, 15 L.Bd. 838. 

sa Armstrong v. U. S., 26 CtCl. 387 
—Ide V. U. S., 25 Ct.Cl. 401—5 C.J. 
p 364 note 53. 
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legally constituted and had jurisdiction.53 The 
party asserting the validity of a judgment of a 
court-martial has the burden of proving the nec¬ 
essary jurisdictional facts.54 it is not essential 
that every fact necessary to the jurisdiction of the 
court-martial and the competency and qualifica¬ 
tions of its members be set out in the record in 
each case;55 but in consequence of the limited na¬ 
ture of its power, the right to exert its jurisdic¬ 
tion, when questioned collaterally, will be held not 
to have existed unless it appears that the grounds 
which were necessary to justify the exertion of 
the assailed authority existed at the time of its 
exertion and therefore were or should have been a 
part of the record.56 Evidence showing that ac¬ 
cused was appointed, accepted his commission, and 
served as an officer in the army is sufficient proof 
that he was subject to military law.57 Where 
the power to convoke a court-martial appears on 
the face of the record and the authority of the 
court to decide the particular subject before it is 
unquestioned, on a collateral attack on the judg¬ 
ment evidence is admissible to show the military 
status of accused, since such evidence does not 
change the record.^^ 

§ 60. Aid and Relief in General 

a. Statutory provisions 

b. Administration 

c. Payment to other than veteran i 


§ 60 

d. Claims against compensation or prop¬ 
erty 

e. Offenses 

a. Statutory Provisions 

Various federal and state statutes provide for re¬ 
lief of persons disabled In the military service. Such 
relief is not charity. 

Following the World War provision was made 
by the federal government for relief of persons 
disabled in the military service, and the legislation 
on this subject was codified, revised, and reenact¬ 
ed by the World War Veterans’ Act of June, 1924, 
which is to be construed liberally in favor of the 
veteran.so Jn addition to federal legislation the 
various states have enacted laws designed to relieve 
disabled or indigent veterans and their families,®^ 
and the relief so provided is not to be regarded as 
charity, but as a recognition of an obligation ow¬ 
ing to those falling within the law for services 
rendered in defense of the nation.^2 

Right to compensation for disability being de¬ 
pendent upon the statute providing for it, to se¬ 
cure compensation under the World War Veter¬ 
ans’ Act the disability must, except in the cases 
excepted by the act, have been due to military serv¬ 
ice, and absence of willful misconduct must be 
shown.^3 However, a soldier having a compensa¬ 
ble disability is entitled to compensation whether 
or not he claims itM 


53. Brooks v. Davis, 17 Pick.(Mass.) 
148—5 C.J. p 364 note 64. 

54. Yer Mehren v. Sirmyer, (C.C.A. 
Iowa) 36 P.(2d) 876. 

55. McRae v. Henkes, (C.C.A.Kan.) 
273 P. 108, reversing (D.C.) Ex 
parte Henkes, 267 P. 276, and certio¬ 
rari denied Henkes v. McRae, 42 
S.Ct. 317, 258 U.S. 624, 66 L.Ed. 797 
^Ex parte Givins, (D.C.Ga.) 262 
P. 702, affirmed Givens v. Zerbst, 
41 S.Ct. 227, 255 U.S. 11, 65 L.Ed. 
475. 

56. Givens v. Zerbst, (Ga.) 41 S.Ct. 
227, 255 U.S. 11, 65 L.Ed. 475, af¬ 
firming (D.C.) Ex parte Givins, 262 
P. 702. 

57. Ex parte Givins, (D.C.Ga.) 262 
P. 702, affirmed Givens v. Zerbst, 
41 S.Ct 227, 255 U.S. 11, 66 L.Ed. 
475. 

58. Givens v. Zerbst, (Ga.) 41 S.Ct 
227, 255 U.S. 11, 65 L.Ed. 475, af¬ 
firming (D.C.) Ex parte Givins, 262 
P. 702. 

59. Act June 7, 1924 c 320 § 1 et 
seq [43 U.S.St at L. p 607; 38 U.S. 
C.A. §§ 421-576]. 

Adjusted compensation see Bounties. 

60.J.S.—30 


60. Sorvik V. U, S., (C.C.A.Idaho) 

52 P.(2d) 406. 

61. la Connecticut the language of 
Pub.Acts (1919) c 336 § 2, as amend¬ 
ed by Pub.Acts (1921) c 391 § 2, “in 
furnishing food, wearing apparel,” 
and other relief to discharged sailors 
and soldiers, intends much more than 
merely buying and paying for these 
necessaries, and “furnishing” in this 
context means supplying those in 
need with what they need.—^Bissell 
V. Butterworth, 118 A. 50, 97 Conn. 
605. 

la Illinois the statute providing for 
compensation of veterans is not vio¬ 
lative of a state constitutional provi¬ 
sion prohibiting extra compensation 
to public contractors after the con¬ 
tract has been made, as the recipients 
do not stand in the relation of con¬ 
tractor with the state.—^Hagler v. 
Small, 138 N.B. 849, 307 Ill. 460. 

New Tork state public welfare law 

(1) Confers on municipalities no 
greater authority for the care of vet¬ 
erans than is given to them for the 
care of poor persons generally;' it 
merely provides that they shall be 
cared for in a different way.—Smith 
V. Dibble, 258 N.Y.S. 328, 144 Misc. 
267. 


(2) Joint relief committee of World 
War veterans is without authority to 
select physicians for indigent veter¬ 
ans, where the city provided its own 
physicians for the care of indigent 
sick.—Smith v. Dibble, supra. 

In Oregon 

(1) Provision of the bonus law (L, 
[1925] p 43), excluding persons serv¬ 
ing in the students’ army training 
corps as students from participation 
in benefits of the act, is violative of 
the expressed intent of Const, art 
11 c, and therefore inoperative,— 
State V. Pierce, 247 P. 812, 118 Or. 
533. 

(2) Service as a student in the stu¬ 
dents’ army training corps has been 
held active army service entitling one 
to the benefits of a state bonus pro¬ 
vided by the state constitution.— 
State V. Pierce, supra. 

62. People ex rel. McDonough v. 
Mills Novelty Co., 192 N.E. 236, 357 
Ill. 285. 

Exemption from taxation see Taxa¬ 
tion § 247 [61 C.J. p 416 notes 93- 
95]. 

63. Hines v. Welch, 57 App.D.C. 371, 
23 F.(2d) 979. 

64. Hegg V. U. S., (D.C.Minn.) 21 R 
(2d) 622. 
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The relief given under the Vocational Rehabili- 
iation Act is in the nature of a gratuity, and not 
compensation. 

h. Administration 

Under the federal act the director of the veterans’ 
bureau Is charged with entire administration of the 
act. Administration under state laws depends on the 
provisions of the particular statute. 

Under the provisions of the World War Vet¬ 
erans’ Act the director of the veterans’ bureau is 
charged with entire administration of the act, and 
all rules and regulations promulgated by him have 
the force and effect of law.^® It is for the veter¬ 


ans’ bureau, and not for the courts, to determine 
the right of a veteran to compensation^? and by a 
provision of the act, which congress had the right 
to make,®8 decisions of the director of the bureau 
are conclusive and not reviewable,®^ unless wholly 
unsupported by the evidence, or arbitrary or ca¬ 
pricious, or dependent on a question of law.?® 
While the act contemplates that disability rating 
shall be made and compensation allowed by the 
veterans’ bureau, if compensation has been allowed 
and not collected and a controversy arises on the 
question of allowance and collection, the question 
is for the court?^ 


65. Skinner v. Davis, 280 S.W. 37, 
312 Mo. 581, certiorari granted Mel¬ 
lon V. Skinner, 46 S.Ct. 632, 271 

U. S. 656, 70 li.Bd. 1135, certiorari 
dismissed 47 S.Ct. 333, 273 U.S. 
776, 71 L.Ed. 887. 

Effect of acceptance 

(1) Acceptance of training under 
the Vocational Rehabilitation Act did 
not preclude recovery of damages for 
injuries against the director general 
of railroads.—Skinner v. Davis, 280 
S.W. 37. 312 Mo. 581, certiorari grant¬ 
ed Mellon V. Skinner, 46 S.Ct. 632, 271 
U.S. 656, 70 L.Ed. 1135, certiorari dis¬ 
missed 47 S.Ct. 333, 273 U.S. 776, 71 
D.Bd. 887. 

(2) Relief given cannot be added to 
the verdict of a Jury against a vet¬ 
eran in considering the excessiveness 
of the verdict.—Wilson v. Davis, 
<Mo.) 280 S.W. 44, certiorari granted 
Mellon V. Wilson, 46 S.Ct. 632, 271 

U. S. 656, 70 L.Ed. 1135, certiorari 
dismissed 47 S.Ct. 333, 273 U.S. 776, 
71 L.Ed. 887. 

66 . Nelson v. John B. Colegrove & 
Co., 267 IlLApp. 317. 

67- U. S. V. Sellers, <C.C.A,Miss.) 
75 P.(2d) 623—Sprencel v. U. S., 
<C.C.A.Tex.) 47 F.(2d) 501. 

6 ®. U.S.““Smith V. U. S., (C.C.A.Ark.) 
83 F.(2d) 631. 

Md.—^Ex parte Rickell’s Estate, 150 
A. 25, 158 Md. 654—^Ex parte Rick- 
eirs Estate, 149 A. 446, 158 Md. 
654. 

63- Silberschein v. U. S., (Mich.) 45 
S.Ct. 69, 266 U.S. 221, 69 L.Ed. 256, 
affirming (D.C.) 285 F. 397—^U. S. 

V. Knoles, (C.C.A.S.D.) 75 F.(2d) 
557—U. S. V. Ellison, (C.C.A.W.Va.) 
74 P.(2d) 864, certiorari denied 55 
S.Ct. 829, 295 U.S. 750, 79 L.Bd. 1695 
—Hollrich v. U. S., (D.C.Idaho> 40 
P.(2d) 739—^Armstrong v. U. S., (C. 
C.A.Iowa) 16 F.(2d) 387. 

Courts cannot control exercise of 
discretiou vested in the veterans’ bu¬ 
reau respecting adjudication of claims 
for disability compensation.—Smith 

V. U. S., (C.C.A.Va.) 67 F.(2d) 998. 
Eeelsious held not reviewahle 

<1) Since the War Risk Insurance 


Act as amended, gives the director 
of the veterans* bureau broad discre¬ 
tion in deciding whether an applicant 
for compensation is totally disabled, 
and § 302 par 3 of the act (as amend¬ 
ed by Act Dec. 24, 1919 § ID. states 
certain injuries which are deemed to 
constitute total permanent disability 
not including lunacy, the extent of 
disability arising from lunacy is sub¬ 
ject to the determination of the di¬ 
rector, and his decision that such 
lunacy does not cause total disability 
cannot be reviewed in mandamus pro¬ 
ceedings.—Forbes v. Welch, 52 App. 
D.C. 303, 286 P. 765. 

(2) An adjudication that a dis¬ 
charged veteran was insane and plac¬ 
ing him under guardianship, thereby 
restraining him from pursuing any 
gainful occupation, is evidence of to¬ 
tal disability, which renders it diffi¬ 
cult to understand how the director 
of the veterans* bureau could justly 
find against total disability; but the 
director's finding of partial disability 
notwithstanding such evidence can¬ 
not be reviewed in mandamus pro¬ 
ceedings.—^Forbes v. Welch, supra. 

(3) An allegation that the Director 
of the veterans’ bureau acted arbi¬ 
trarily in discontinuing disability 
compensation, because petitioner’s 
physical condition had not improved, 
but had become worse, being the same 
and resulting from the same causes 
for which compensation was original¬ 
ly allowed, sets forth no ground for 
relief, since such action by the direc¬ 
tor is expressly authorized.—Silber¬ 
schein V. U. S., (Mich.) 45 S.Ct. 69, 
266 U.S. 221, 69 L.Ed. 256, affirming 
(D.C.) 285 P. 397. 

(4) Allegations that petitioner was 
suffering from disability shown by 
entries in the adjutant general’s of¬ 
fice not to exist on entrance into serv¬ 
ice, that petitioner’s military service 
was the sole cause thereof, that the 
veterans* bureau admitted that since 
his discharge petitioner suffered from 
disabilities incurred in military serv¬ 
ice, as evidenced by correspondence 
attached to petition, did not establish 
that the director of the veterans* bu- 
i^au acted arbitrarily in reducing and 
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discontinuing compensation.—Silber¬ 
schein V. U. S., supra. 

(5) In a petition for disability 
compensation, an allegation that un¬ 
disputed evidence showed petitioner 
temporarily totally disabled, but not 
alleging that such evidence showed 
disability resulted from disease caus¬ 
ed or aggravated in the line of duty, 
was insufficient to authorize relief.— 
Silberschein v. U. S., supra. 

Decision after death of veteran 

A decision of the director of the 
veterans* bureau that a veteran's dis¬ 
ability was not compensable, after 
previous decisions, two favorable and 
one unfavorable, has been held beyond 
the power of the director.—^Bain- 
bridge V. U. S., (D.aOkl.) 55 P.(2d) 
244, dismissed (C.C.A.) U. S. v. Bain- 
bridge, 59 P.(2d) 1078. 

Action by state court 

(1) A state court will not impose 
views relative to who is the widow 
of a deceased soldier on the pension 
department of the federal govern¬ 
ment.—Corkum v. Clark, 161 N.E. 912, 
263 Llass. 378. 

(2) A state court will not indirect¬ 
ly mandate to federal administrative 
officers by requiring accounting for 
pensions paid to one claiming as the 
widow of a deceased soldier.—Cork- 
urn V. Clark, supra. 

TO. Silberschein v. U. S., (Mich.) 45 
S.Ct. 69, 266 U.S. 221, 69 L.Ed. 256, 
affirming (D.C.) 285 F. 397—Smith 
V. U. S., (C.C.A.Ark.) 83 P.(2d) 631 
—Sprencel v. U. S., (C.C.A.Tex.) 47 
P.(2d) 501—Hollrich v. U. S., (D. 
aidaho) 40 P.(2d) 739. 

Ko abuse of discretion. 

The director of the veterans’ bu¬ 
reau is not guilty of an arbitrary 
abuse of discretion in refusing to fol¬ 
low the judgment in an action foi 
war risk insurance in allowing com¬ 
pensation where all the factors nec* 
essary to entitle the veteran to com¬ 
pensation were not decided.—^Hines 
V. Welch, 57 App.D.C. 371, 23 F.(2d) 
979. 

71. Hollrich V. U. S., (D,C.Idaho) 49 
F.(2d) 445. 
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A veteran cannot bring suit against the Unit¬ 
ed States in a district court for disability compen¬ 
sation awarded by the veterans' bureau.'^^ 

On appeal to the central board of appeals from 
a denial of a veteran's application for a total perma¬ 
nent disability rating, the board could not cancel 
an award for partial disability and temporary total 
disability. 

Where a constitutional provision gives to vet¬ 
erans the right to borrow money in the amount 
of a certain percentage of the value of property 
offered as security, the commission created to car¬ 
ry out such provision has no power to reduce the 
amount of the loan to less than such percentages^ 

Under a state act creating a veterans’ welfare 
board, providing that the members shall be ap¬ 
pointed by the governor, and that he shall desig¬ 
nate one of them as chairman, the chairmanship 
of the board is separate from the office of mem¬ 
ber of the board and the chairman holds his office 
at the pleasure of the governor having the appoint¬ 
ing power,and his right to salary as chairman 
continues only until his successor is appointed.^® 

Payment of the reasonable expense of disburse¬ 
ment of aid, including compensation of the disburs¬ 
ing officer, may be made notwithstanding a pro¬ 
vision that no part of the fund appropriated shall 
be expended to maintain the organization of sol¬ 
diers and sailors charged under the law with dis- 

bursement.’^^ 


c. Payment to Other than Veteran 

In a proper case payments of compensation may be 
made to a guardian or committee of a veteran, or to 
other suitable persons. 

The director of the veterans' bureau has rea¬ 
sonable discretion as to making compensation pay¬ 
ments of an incompetent veteran to a suitable per¬ 
son where no legal representative has been appoint- 
ed'^s and payments so made are not recoverable 
from the government by the administrator of the 
veteran after his death,*^® nor can a state court 
compel the guardian to dispose of such payments.^^ 

Under the World War Veterans' Act a guardian 
or conservator of a veteran receives moneys not 
in his representative capacity, but as a representa¬ 
tive of the federal government to whom he is re¬ 
quired to account for his acts.^i Possession of 
a guardian or committee is regarded as possession 
of the veteran as regards rights of third persons 
to money received by a veteran as compensation,^2 
and such payment vests title in the veteran.83 

d. Claims against Compensation or Property 

Compensation payments cannot be assigned, and 
are exempt from claims of creditors and taxation. Costs 
of maintenance may be recovered in certain cases. 

The provision against assignability, and declar¬ 
ing compensation to be exempt from creditors' 
claims and from taxation,was intended to guard 
those unfortunates who had been disabled in the 
service of their country from imposition of others 
or the depletion of their maintenance and support 
by their own improvidence and to assure them a cer- 


72. Smith v. U. S., (C.C.A.Va«) 67 
F.(2d) 998. 

irature of claim 

(1) A veteran*s claim for disabil¬ 
ity compensation is a “claim for pen¬ 
sion” within a statute withholding* 
from the district courts jurisdiction 
to determine such claims.—Smith v. 
U. S., (C.C.A.Va.) 67 F.(2d) 998. 

(2) A statute withholding from the 
district courts Jurisdiction to deter¬ 
mine “claims for pensions” applies to 
a veteran's claim for disability com¬ 
pensation, although his right has been 
determined and the money is wrong¬ 
fully withheld.—Smith v. TJ. S., su¬ 
pra. 

73. U. S. V. Sellers, (C.C.A.Mlss.) 75 
F.(2d) 623. 

74. Woodford v. Olcott, 208 P. 1113, 
104 Or. 437. 

Determination of value of property 
Under Const, art 11c and L.(1921) 
p 359, the ultimate determination of 
the question of the value of the prop¬ 
erty offered as security for a loan is 
placed upon the world war veterans' 
commission, the term “appraised valt 


nation” or “net appraised value” 
meaning, under the statute, the final 
valuation made under the direction 
of the commission and accepted by it 
as final.—^Woodford v. Olcott, 208 P. 
1113, 104 Or. 437. 

75. Brennan v. Riley, (Cal.) 46 P. 
(2d) 972. 

76. Brennan v. Riley, supra. 

77. Bissell v. Butterworth, 118 A. 50, 
97 Conn. 605. 

Ck)nstmctioxL of statute 
Under a statute construed as car¬ 
rying a “fair compensation for per¬ 
sonal services,” payable as part of 
the reasonable expenses for disburs¬ 
ing an appropriation for needy sol¬ 
diers and sailors, it is immaterial 
whether this compensation be called 
“salaries” or by another name.—^Bis- 
sell V. Butterworth, 118 A. 50, 97 
Conn. 605. 

78. Klaskala v. U. S., (D.C.N.T.) 36 
P.(2d) 395. 

78. Klaskala v. U. S., supra. 

An administrator’s complaint, al¬ 
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leging appointment as incompetent's 
committee after most of the veteran's 
compensation was paid to his guard¬ 
ian, did not state a cause of action 
for recovery thereof from the govern¬ 
ment.—^Klaskala v. U. S., (D.C.N.Y.) 
36 P.(2d) 395. 

80. Henning v. Henning, 27 Ohio N. 
P.(N.S.) 350. 

81. Nelson v. John B. Colegrove & 
Co., 267 IlLApp. 317. 

82. Arms* Committee v. Arms, 86 
S.W.(2d) 542, 260 Ky. 634--Depart¬ 
ment of Public Welfare, for Use 
and Benefit of Central State Hos¬ 
pital V. Allen, 74 S.W.(2d) 329, 255 
Ky. 301. 

83. Ala.—U. S. Fidelity & Guaranty 
Co. V. Montgomery, 146 So. 628, 
226 Ala. 298. 

Neb.—State ex rel. Sorensen v. Hor¬ 
ace State Bank, 251 N.W. 284, 125 
Neb. 638. 

84. Act June 7, 1924 c 320 § 22 [43 
U.S.St. at L. p 613; 38 U.S.C.A. S 
4641. 
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tain continuous subsistence.^® It applies to funds 
which the veteran is entitled to receive, and not to 
funds which have come into his possession,^® al¬ 
though it has been held that the deposit of such 
payments in a bank or building association does not 
create the ordinary relation of debtor and creditor 
between the veteran and the depositary.®'^ 

Debts of a deceased veteran cannot be paid out 
of disability compensation paid to his personal rep¬ 
resentative after his decease.®® Claims of a state 
hospital for maintenance of a veteran, incurred be¬ 
fore appointment of his guardian, will not be allowed 
and the guardian required to pay them out of com¬ 
pensation and disability allowance paid to the guardi¬ 
an after his appointment.®® 

Where the veterans’ bureau had, and exercised, 
the right to make use of a certain hospital for insane 
veterans, such a hospital is within a provision that 
all hospital facilities under control and jurisdiction 


of the veterans’ bureau shall be available to veter¬ 
ans of the Spanish-American War, and forbidding 
deductions for board from their pensions.®® While 
the compensation of veterans is exempt from cred¬ 
itors’ claims, items representing advances made and 
expenses incurred by a guardian acting as guardian 
de facto of an insane veteran which were such as 
would warrant their allowance had they arisen dur¬ 
ing a guardianship de jure, were not creditors’ claims 
but were subject to reimbursement from funds re¬ 
ceived by the insane person from the veterans’ ad¬ 
ministration. ®i 

Money, or property purchased with money re¬ 
ceived by a committee of a disabled veteran for his 
use, is subject to the claims of a state for his care, 
board, and maintenance while he was an inmate of 
a state institution for the insane,®^ Under statutory 
and municipal charter provisions authorizing an ac¬ 
tion to recover money expended in support of per- 


85. Take v. Take, (Md.) 183 A. 555. 
'‘Assigrnment" within the act is an 

allotment or apportionment of title 
to, or interest in, property to a par¬ 
ticular person or use or for a particu¬ 
lar time, or a transfer or setting over 
of property or some right or interest 
therein from one person to another. 
—Take v. Take, (Md.) 183 A. 555. 

Agreement to pay wife a stated per¬ 
centage of compensation on annul¬ 
ment of the marriage is void.—^Take 
V. Take, (Md.) 183 A. 556. 

86 . Arms’ Committee v. Arms, 86 S. 
W.(2d) 542, 260 Ky. 634—Depart¬ 
ment of Public Welfare, for Use 
and Benefit of Central State Hos¬ 
pital V. Allen, 74 S.W.(2d) 329, 255 
Ky. 301, 

87. Lee v. City Sav. & Loan Co., 29 
Ohio N.P.(N.S.) 563. 

88 . Succession of Robinson, 132 So. 
261, 16 La.App. 82. 

88 . Cal.—^In re Ferarazza’s Estate, 
28 P,(2d) 670. 

Pa.—In re Kelly, 17 PaDist. & Co. 
157. 

88 . Reynolds v. U. S., (CtCl.) 54 S. 
Ct. 800, 292 U.S. 443, 78 L.Ed. 1353. 
Where a Spanish-American War 
veteran, suffering from a neoropsy- 
chiatrio ailment, was in 1911 commit¬ 
ted as an insane person to a hospital, 
the facilities of which were under 
the control of the veterans* bureau, 
and was credited on the hospital’s 
books with pension funds paid to the 
hospital until his discharge in 1930, 
the hospital was not entitled to de¬ 
duct any pension funds for board, 
even as respects board furnished be¬ 
fore July 2, 1926, the effective date 
of a statutory provision prohibiting 
such deduction, and the veteran could 


recover from the government the 
amount deducted.—^Reynolds v. U. S., 
(Ct.Cl.) 54 S.Ct 800, 292 U.S. 443, 78 
L.Ed. 1353. 

91. In re Giambastiani’s Estate, 

(Cal.App.) 37 P.(2d) 142. 

FindULg of guardianship de facto 

As respects a brother’s right to 
reimburse himself for expenses in¬ 
curred from funds received by his 
insane brother from the veterans’ ad¬ 
ministration, a finding that the broth¬ 
er acted as guardian de facto, or as 
trustee of his insane brother from 
1919 to the time of acquiring his de 
jure status in 1929, would not be 
disturbed, where the transcript of 
evidence revealed substantial evi¬ 
dence to support the finding.—^In re 
Giambastiani’s Estate, (Cal.App.) 37 
P.(2d) 142. 

Claim by de facto guardian for ex¬ 
penditures on behalf of his ward set 
up in his subsequent accounting as 
guardian de jure is not a “claim of 
a creditor” within the Veterans’ Act 
providing that compensation, insur¬ 
ance, and maintenance and support al¬ 
lowance payable to a veteran shall 
not be subject to claims of creditors, 
but is a charge arising during the ad¬ 
ministration of the ward’s affairs and 
estate as if under a de jure guardian¬ 
ship.—In re Giambastiani’s Estate, 
(CaLApp.) 37 P.(2d) 142. 

Claim by guardian de jure for reim¬ 
bursement for expenses incurred 
while acting as guardian de facto was 
not a “creditor’s claim,” and hence 
was subject to reimbursement from 
funds received by the ward from the 
veterans’ administration, since it was 
an allowance or credit sought in an 
accounting presented in regular 
course by the guardian de jure, in 
which accounting on equitable prin¬ 
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ciples the guardian should be al¬ 
lowed for all proper disbursements 
for the benefit of the ward.—^In re 
Giambastiani’s Estate, (Cal.App,) 37 
P.(2d) 142. 

Without previous de facto guard, 
iaaship, advance's made or claims cre¬ 
ated against a ward may not be paid 
out of funds derived from the veter¬ 
ans’ administration, but advances 
properly made by a guardian de jure 
in the course of his administration 
may be paid from that source since 
funds are exempted only from claims 
of creditors of the veteran.—In re 
Giambastiani’s Estate, (CaLApp.) 37 
P.(2d) 142. 

82. Department of Public Welfare, 

for Use and Benefit of Central State 

Hospital V. Allen, 74 S.W.(2d) 329, 

255 Ky. 301. 

Jtecovery by county 

(DA county cannot recover from 
an old soldier’s administrator expens¬ 
es incurred in maintaining decedent 
at the county poorhouse, in the ab¬ 
sence of evidence that he had not pre¬ 
ferred to be given other relief under 
Code §§ 2230, 2231, providing that sol¬ 
diers or sailors could, if they prefer¬ 
red, be kept outside the poorhouse, 
aided by the county at a specified 
amount per week or that he was in¬ 
competent to express an intelligent 
preference, or that it was impossible 
to maintain him elsewhere than in 
the poorhouse.—Tama County v. Kep¬ 
ler, 173 N.W. 912, 187 Iowa 34. 

(2) A county, suing an old soldier’s 
administrator for expenses incurred 
in maintaining the old soldier in the 
county poorhouse, has the burden of 
proving that the expense was incur¬ 
red legitimately.—Tama County v. 
Kepler, supra. 



6 aj.s. 


ABMT AND NAVI 


§ 61 


sons having real or personal property or who die 
leaving real or personal property, a veteran’s own¬ 
ership of a home creates a right to recover against 
him for welfare funds received as an indigent.^3 

e. Of enses 

Charging or receiving fees in excess of the max¬ 
imum allowed by statute for attorney’s services rendered 
a veteran is a misdemeanor when so declared by the 
act. 

A provision of the act allowing disability compen- 
■sation to veterans fixes the maximum fees which 
an attorney may charge a veteran for preparing and 
executing the papers necessary to his claim and the 
•maximum amount of the fee allowable in the event of 
recovery, and makes it a misdemeanor to charge or 
receive larger fees. The purpose of this provision is 
to protect veterans from extortionate fees for mere 
clerical assistance essential to the preparation and 
execution of the papers necessary to the presenta¬ 
tion of the veteran’s claim to the veterans’ adminis- 
tration.94 An indictment under this act has been 
lield good as against a general demurrer although 
it does not allege what constituted necessary papers, 
nor that defendant received or charged a fee in 
excess of the statutory amount and acted as attor¬ 
ney or agent of the veteran.^5 

§ 61. - Families of Persons in Service 

statutory provisions have been enacted giving aid 
and relief to families and dependents of persons in 
the service, the right to such relief being dependent on 
the terms of the particular statute. 

•93. In re Collins' Will, 277 N.Y.S. 

524, 243 App.Div. 737, reversing In 
re Collins' Estate, 272 N.T.S. 842, 

151 Misc. 269. 

The term “homes” within a statute 
providing that veterans shall be giv- 
•en relief in their own homes is used 
to provide relief therein as distin¬ 
guished from public almshouses 
wherever practicable.—In re Collins’ 

Will, 277 N.Y.S. 524. 243 App.Div 
’737, reversing In re Collins' Estate, 

272 N.Y.S. 842, 151 Misc. 269. 

'94. Smith V. U. S., (C.C.A.Ark.) 83 
F.2d 631. 

^Statute not repealed 

A misdemeanor statute limiting the 
iee for assisting in preparing papers 
in an application to the veterans’ 

'bureau was not impliedly repealed 
by the Economy Act repealing com¬ 
pensation laws and authorizing pen- 
jsions for disabled veterans, and hence 
prosecution against the attorney was 
justified, where the soldier’s claim 
for disability compensation antedat- 
•ed the Economy Act.—Smith v. U. 

S., (C.C.A.Ark.) 83 F.(2d) 631. 

What are necessary papers 

(1) Under a misdemeanor statute, 


From time to time, legislative provision has been 
made for aid and relief of the families and depend¬ 
ents of persons rendering military service, the man¬ 
ner and extent of such aid and the persons entitled 
thereto being dependent on the terms of the partic¬ 
ular provisions of the statutes. Under the provisions 
of some state statutes, aid and relief was given to 
families of members of the militia called into active 
service; but this aid was not intended for soldiers who 
enlisted from other states, but for those who form¬ 
ed a part of the quota of the state furnishing the aid, 
the consideration for it being actual service in the 
army of the United States under an enlistment in 
some city, town, or place in the state nor was it 
intended to be extended to those persons who en¬ 
listed in the regular army of the United States.^7 
Under some statutes, relief provided for the widow¬ 
ed mothers and families of volunteers is intended 
only for those dependents who had their permanent 
residence in the state at the time of the enlistment.^^ 
Where the terms of a statute make it necessary that 
the family of the soldier reside in the state, a foreign¬ 
er’s family residing abroad is not entitled to aid, 
but becomes so entitled when it begins to reside in 
the state.^^ The right of a soldier’s family to aid 
from a state has been held to cease on his desertion 
and, under some statutes, no state aid could prop¬ 
erly be furnished to the family of a volunteer after 
his discharge, and where such aid had been given 
a family by a town, in ignorance of the soldier’s 
discharge, it might be recovered from him.2 Where 
a state law, providing for aid to the families of sol¬ 
es ) An attorney filing a mandamus 
petition to compel the administrator 
to grant a soldier’s application, previ¬ 
ously denied, for compensation for to¬ 
tal permanent disability at the least 
adopted the wrong remedy, and, un¬ 
der the circumstances, the filing of 
the petition could not be considered 
as designed to do more than to ap¬ 
ply pressure to the administrator, as 
regards the applicability of a misde¬ 
meanor statute limiting the fee,— 
Smith V. U. S., supra. 

95. Smith v. U. S., supra. 

96. N.H.—^Eaton v. Berlin, 49 N.H. 
219. 

N.J.—State V. Mercer County, 29 N.J. 
Law 296—State v. Newark, 29 N. 
J.Law 232. 

97. State V. Mercer County, 29 N.J. 
Law 296—State v. Newark, 29 N. 
J.Law 232. 

98. State V. Mercer County, 29 N.J. 
Law 296—State v. Newark, 29 N.J. 
Law 232. 

O’Connell v. State, 33 Conn. 144. 
O’Connell v. State, supra. 
Manchester v. Burns, 45 N.H. 
482. 


limiting the fee for assisting in pre¬ 
paring necessary papers in a soldier’s 
application for compensation, the 
word "necessary” must be accorded 
some substantial meaning, and reg¬ 
ulations of the veterans’ bureau un¬ 
doubtedly require certain essential 
papers, including application, and 
proof of service, honorable discharge, 
and total permanent disability, and 
service connected.—Smith v. U. S., 
(C.C.A.Ark.) 83 F.(2d) 631, 

(2) An attorney who neither pre¬ 
pared nor assisted in the preparation 
of any necessary papers in presenta¬ 
tion to the veterans’ administration 
of a soldier’s claim for disability 
compensation is not guilty of violat¬ 
ing a misdemeanor statute by charg¬ 
ing and receiving a fee exceeding the 
statutory maximum, where such at¬ 
torney, whose aid was requested by 
the soldier’s attorney, merely con¬ 
tacted the administrator and subse¬ 
quently wrote a letter to the adminis¬ 
trator stating intention to file a man¬ 
damus petition, and thereafter filed 
such petition, which was dismissed 
on a showing that the administrator 
had granted the relief demanded.— 2. 
Smith V. U. S., supra. 
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diets and sailors, provides a remedy in case the prop¬ 
er authorities fail or refuse to give such aid, the 
remedy provided is exclusive, as the statute coni¬ 
fers a new right.^ A provision in a statute prohibit¬ 
ing a guardian of a veteran from applying any por¬ 
tion of his ward's estate for the support and main¬ 
tenance of any other person, except on order of the 
court, after hearing, is not to be construed as limit¬ 
ing to the guardian the exclusive right to invoke 
the court’s jurisdiction so to apply the funds.^ The 
refusal of a probate court to grant to a divorced wife 
of an incompetent veteran an additional allowance 
for a specific purpose will not be reversed, unless 
it is against the manifest weight of the evidence or 
is an abuse of discretion.^ 

Persons receiving pensions are not entitled to re¬ 
lief under some of tiie statutes.® 

Distribution of funds. Allowance of relief and dis¬ 
tribution of the funds provided therefor are usually 
intrusted to certain county, township, or municipal 
officers, whose action is not a matter of discretion but 
of duty,7 and whose determination is final.® Where, 
however, the statute allowing aid has been repealed, 
a person cannot claim it as a matter of right, even 
though his right to relief accrued before the repeal 
and all of the fund collected for the purpose has 
not been distributed.® 

Effect of acceptance. The acceptance by the fami¬ 
ly of a soldier of the benefits provided causes neither 
him nor his family to incur the disabilities of pau¬ 
perism, and such disabilities cannot be imposed by the 
city granting the aid.^® 

Reimbursement for aid. Voluntary payments or 
expenditures in caring for dependents of a veteran 
will not be refunded out of compensation paid under 
the Veterans’ Act, unless it is shown that they were 
made under immediate and urgent necessity,and, 
where the person making such expenditures is not 
related to the dependents, an implied contract must 
be shown.^® 

§ 62. Soldiers' Homes 

a. Definition 

3. Nash v. Inhabitants of Sorrento, 

107 A. 32, 118 Me. 224. 

4. McDowell v. Sicklebaugh, 193 N. 

B. 232, 48 Ohio App. 201. 

5. McDowell v. Sicklebaugh, supra. 

6 . Peo. V. Meyers, 146 N.T.S. 643, 

161 App.Div. 315—6 C.J. p 370 note 
51. 

7. Floyd County v. Love, 28 Ind. 198 
—5 aj. p 370 note 63. 

8 . Peo. v. Borne, 32 N.E. 984, 136 N. 


b. Right to admission 

c. Status of inmates 

d. Rules and regulations 

e. Officers and buildings 

f. Right to sue and be sued 

g. Jurisdiction over premises 

a. Definition 

A soldiers* home Is a home for honorably discharged 
and disabled veterans. 

A soldiers’ home has been defined as meaning an 
eleemosynary institution intended to furnish a home 
to honorably discharged and disabled veterans hav¬ 
ing no adequate means of support.^® 

b. Bight to Admission 

The right to admission to a home depends on wheth¬ 
er the veteran comes within the terms of the statutory 
provisions. 

In some states, if a soldier’s pension is adequate 
to support him, or, added to his other resources, ren¬ 
ders him self-supporting, he is not entitled to ad¬ 
mission to the home as an inmate.^^ If, however, 
although receiving a pension, his means of support 
are not adequate, and he is incapable of earning a 
living, and his status is such that, unless admitted to 
the home, he would have to be supported by charity, 
in whole or in part, he is entitled to admission.!® 
As will appear hereinafter, in some states, veterans 
having pensions or who are otherwise self-support¬ 
ing may be admitted as inmates on condition that 
they surrender their pensions or contribute to their 
maintenance. 

c. Status of Inmates 

Inmates of the home provided by the national govern¬ 
ment are subject to the articles of war. 

Under the express provisions of sections 4824,4835 
of the United States Revised Statutes (24 U.S.C.A. 
§§ 54,137) , all persons admitted to the soldiers’ home 
provided and maintained by the national government 
are subject to the articles of war in the same man¬ 
ner as soldiers in the army. However, it seems that 
the inmates of such homes are not in the military 
service.!® 

of a deceased veteran was held de¬ 
murrable.—^Lee V. Hanna, 70 S.W. 
(2d) 673, 263 Ky. 790. 

12. Lee V. Hanna, supra. 

13. Mason v. Michigan Soldiers* 

Home, 148 N.W. 220, 181 Mich. 347, 
352. 

14. Mason v. Michigan Soldiers* 

Home, supra. 

15. Mason v. Michigan Soldiers* 

Home, supra. 

16. TJ. S. V. Murphy, (C.C.Ohio) 9 
F. 26—5 C.J. p 368 hote 28. 


T. 489, reversing 20 N.T.S. 223— 
5 C.J. p 370 note 54. 

5. Jackson County v. Elliott, 39 Ind, 
191—5 C.J. p 370 note 66. 

10. Ames V. Smith, 51 Me. 602— 
Veasie v. China, 60 Me. 518—5 C. 
J. p 370 note 66. 

11. Lee V. Hanna, 70 S.W,(2d) 673, 
253 Ky. 790. 

Petition demurrable 

A petition for compensation for 
keeping and caring for the children 
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d. Hules and Hegnlations 

The legislature may, either directly, or by delegating 
the power to the governing body of the home, make rules 
and regulations for admission, conduct, and discharge, 
binding on the inmates of soldiers’ homes. 

The legislature may directly, by the act creating 
a soldiers' home,!'^^ or indirectly, by delegating the 
power to the governing body of the home,i8 pre¬ 
scribe reasonable rules governing admission and dis¬ 
charge of inmates. The board of commissioners of 
a home also have authority, under a statute author¬ 
izing them to make rules for its government, to en¬ 
force reasonable rules adopted for that purpose, in¬ 
cluding those necessary to preserve order, enforce 
discipline, and preserve health but the power giv¬ 
en them to enact these rules authorizes them to en¬ 
act only such laws as are incidental to, and limited 
by, the objects of the charge which they are to ad¬ 
minister, and gives them no authority as to gen¬ 
eral subjects of legislation.20 Persons admitted to 
such homes impliedly agree to comply with all rea¬ 
sonable rules adopted for conducting the home af- 
fairs.2i 

Control of inmate*s money. In many of the states 


§ &2 

[ having such homes, it has been considered that the 
board of management, under its general powers for 
the care, control, and discipline of the institution, 
has the right to make rules which take away from 
the inmate of the home the unrestricted use of pen¬ 
sion money, and require its deposit by him, to be con¬ 
trolled for his benefit, or for that of his dependent 
relatives,22 or which require the payment by him of 
a portion of the same to help defray the expense of 
the institution.22 However, a regulation, imposed as 
a condition of admission, that residents transfer their 
pensions in excess of a certain amount, to be perma¬ 
nently retained and ultimately turned over to a gen¬ 
eral state fund, is invalid, and amounts so retained 
are held in trust for inmates.^^ Similar provisions 
have been enacted by the federal government for the 
inmates of the soldiers' home (24 U.S.C.A. § 52) and 
the naval home (24 U.S.C.A. § 23).25 Under the 
provisions of the federal statute, personal property 
of a veteran dying at a national soldiers' home, with¬ 
out heirs or next of kin, passes to the administrator 
of veterans' affairs, for the sole use and benefit of the 
post fund of the home;26 and the estate of such 
a soldier dying at a branch home, leased by a state to 


17. Treadway v. Veterans* Home, 
111 P. Ill, 14 CaLApp. 75. 

la La,—State v. Soldiers’ Home, 6 
La. App. (Orleans) 117. 

Wis.—Smith v. Wisconsin Veterans’ 
Home, 120 N.W. 403, 138 Wis. 628. 
5 C.J. p 368 note 30. 

19. Colo.—^Board of Com’rs of Colo¬ 
rado State Soldiers’ and Sailors* 
Home V. Dunlap, 265 P. 94, 83 Colo. 
360. 

Ga.—Ellis V. McAllister, 129 S.B. 138, 
160 Ga. 786. 

La.—State v. Soldiers* Home, 6 La. 
App. (Orleans) 117. 

N.D.—-State v. Seigfried, 168 N.W. 62, 
40 N.D. 57. 

5 C.J. p 368 note 31. 

SPower included in power to make rules 
Board’s power to make rules and 
regulations for governing a soldiers’ 
and sailors’ home includes the power 
to prohibit sales of merchandise on 
the grounds, and to discharge a 
member and inmate, respectively, 
from the home for a violation of a 
regulation.—^Board of Com’rs of Col¬ 
orado State Soldiers’ and Sailors' 
Home V. Dunlap, 265 P. 94, 83 Colo. 
360. 

jEtules governing adinittance 

(1) Under a statute empowering 
the board of trustees of a soldiers' 
home to make rules necessary to pre¬ 
serve order, discipline, and health, the 
board may make rules as to admission 
of inmates, preventing an overcrowd¬ 
ing and limiting the use of the home 
to those most in need of its aid and 


r support.—St«te V. Seigfried, 168 N.W. 
62, 40 N.D. 57. 

(2) Although the statute declares 
the object of a soldiers’ home to be 
to provide a home for “all” honora¬ 
bly discharged soldiers, its board of 
trustees may refuse admittance to 
one owning land and a house and lot 
valued at fourteen thousand dollars 
and having a pension of thirty dollars 
a month, where his admission would 
be detrimental to poor and needy sol¬ 
diers.—State V. Seigfried, supra. 

(3) The meaning of the general 
terms and of the word “all,” as used 
in an act requiring the soldiers’ home 
to provide a home to all honorably 
discharged soldiers, may be restrain¬ 
ed by the spirit or reason of the stat¬ 
ute.—State V. Seigfried, supra. 

(4) “Charitable purposes,” as used 
in the Enabling Act § 17, is to be giv¬ 
en a broad sense to include acts of 
public benefaction as well as mere 
almsgiving or benefaction to the poor, 
and authorizes the maintenance of a 
soldiers’ home to care for all classes 
of aged and infirm soldiers, irrespec¬ 
tive of their monetary worth.—State 
V. Seigfried, supra. 

Bides adopted by the trustees of 
the Confederate soldiers’ home* in¬ 
cluding one providing that inmates 
who violate, or refuse to conform to, 
regulations adopted may be expelled 
from home, have been held reasona¬ 
ble.—Ellis V. McAllister, 129 S.E. 138, 
160 Ga. 786. 

Soldiers’ and sailors’ home commls. 
sioners have exclusive control of the 
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grounds and buildings, and may de¬ 
termine the use thereof.—^Board of 
Com’rs of Colorado State Soldiers’ 
and Sailors' Home v. Dunlap, 265 P. 
94, 83 Colo. 360. 

Courts should not interfere with 
the action of commissioners govern¬ 
ing a soldiers’ and sailors’ home, un¬ 
less such action is manifestly an 
abuse of discretion.—^Board of Com'rs 
of Colorado State Soldiers' and Sail¬ 
ors’ Home V. Dunlap, 265 P. 94, 83 
Colo. 360. 

20 , Renner v. Bennett, 21 Ohio St. 
431. 

21 , Board of Com’rs of Colorado 
State Soldiers’ and Sailors' Home v. 
Dunlap, 265 P. 94, 83 Colo. 360. 

22 , Iowa.—^Ball v. Evans, 68 N.W. 
435, 98 Iowa 708. 

Neb.—^Howell v. Sheldon, 117 N.W. 

109, 82 Neb. 72. 

5 C.J. p 368 note 33. 

23, Loser v. Soldiers’ Home, 52 N. 
W. 956, 92 Mich. 633—5 C.J. p 369 
note 34. 

24, Mason v. Michigan Soldiers’ 
Home, 148 N.W. 220, 181 Mich. 347. 

25^ The money benefits allowed dis¬ 
abled persons who have served in the 
navy or marine corps are “pensions” 
within the purview of 24 U.S.C.A. § 
23, and such money benefits inure to 
the grantees concurrently with main¬ 
tenance in the naval home.—31 Op. 
Atty.-Gen. 268. 

26. Acts June 25, 1910 c 384 § 1 [36 
U.S.St at L. p 736]; July 3, 1930 
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the federal government, goes, not to the state as les¬ 
sor, but to the United States as lessee, notvrithstand- 
ing a conflicting state statute.^*^ Any pension money 
due an inmate of the home at the time of his death 
is so disposed of, but only if he leaves no vridow, mi¬ 
nor child, or dependent parent surviving.^S A provi¬ 
sion, in unambiguous language, that money collect¬ 
ed by the treasurer of a national home for disabled 
volunteer soldiers should be held in trust by him and 
paid to the heirs, legatees, or next of kin, prevails 
over an earlier provision which, seemingly, but not 
clearly, indicated a contrary intent.^^ 

Discharge. While members of the home are sub¬ 
ject to all regulations deemed essential to good dis¬ 
cipline, and may be dishonorably discharged for 
refractory or unbecoming conduct,30 they are not 
without remedy in the nature of an action for dam¬ 
ages against managing officers, when injured by their 
willfully corrupt or malicious acts.31 

e. Officers and Buildings 

Officeps of a national soldiers' home, If appointed by 
the president, are officers of the United States acting as 
its agents. Buildings are public buildings. 

The board of commissioners of a soldiers’ home, 
when appointed by the president, are neither officers 
of a corporation nor trustees of an independent trust, 
but officers of the United States, acting as its agents 


in the management of a public establishment of a spe¬ 
cial character.32 The buildings erected for the home 
are, therefore, public buildings, and, in making con¬ 
tracts therefor, the commissioners act as the agents 
and representatives of the United States.33 On the 
other hand a governor of a soldiers’ home, who does 
not owe his appointment to the president, but who- 
is appointed by the board of managers, is not an 
officer of the United States.34 Where the commis¬ 
sion vested with the government of a home is given 
the power of appointment of the commander there¬ 
of, which office is subject to the civil service re¬ 
quirements of the state, the civil service commis¬ 
sion cannot make the appointment, but the command¬ 
er can be appointed only by the home commission 
on the basis of the civil service tests.35 

f. Bight to Sue and Be Sued 

A soldiers' home may, as a corporate entity, sue and 
be sued in its own name. 

A soldiers’ home may be a distinct corporate entity 
invested with the power to make contracts and incur 
contractual liabilities, and to sue and be sued in its 
own name, 3 3 and in such an action it may, in a prop¬ 
er case, be subjected to the payment of interest.37 

In tort. It has been held, however, that a sol¬ 
diers’ home, being a charitable institution engaged 
as an agency of the federal government in the dis- 


c 863 5 2 [46 tr.s.st at L. p 1016; 
24 U.S.aA, § 136]. 

ConstmctioxL of statute 

The statute means that, on the 
death of an inmate of a national sol¬ 
diers’ home, his personalty passes 
absolutely to the home, in the absence 
of heirs or next of kin, but, if dece¬ 
dent leaves a will or heirs, his prop¬ 
erty vests in the home, subject to 
being reclaimed within five years by 
a person entitled thereto.—U. S. v. 
Chelsea Trust Co., (D.C.Mass.) 15 F. 
Supp. 139. 

Xtlxnitations affecting claim 

The government is entitled to bank 
deposits owned by deceased inmate of 
a national soldiers* home survived by 
widow and children, who did not learn 
of his death within the five-year pe¬ 
riod limited by statute for claiming 
his property, the government’s rights 
not being affected by the fact that one 
of the children was insane.—^U. S. v. 
Chelsea Trust Co., (D,C.Mass.) 15 P. 
Supp. 139. 

27. In re McGhee’s Estate, 268 N.T. 

S. 79, 149 Misc. 713. 

Knowledge of federal law presumed 
Parties to a lease by a state of a 
soldiers* home to the United States 
must be assumed to have acted with 
full knowledge of the act of congress 
relative to the disposition of a de¬ 
ceased soldier’s estate (24 U.S.C.A. § 


136).—In re McGhee’s Estate, 268 N. 
T.S. 79, 149 Misc. 713. 

2S. Durack v. National Home for 
Disabled Volunteer Soldiers, (C.C. 
A.Me.) 44 F.(2d) 516, affirming (D. 
C.) 38 F.(2d) 112. 

Inconsistent acts repealed 
A statute providing for the dispo¬ 
sition of the balance of pension mon¬ 
ey to pensioner’s widow or children 
or legal representatives is impliedly 
repealed by a subsequent statute pro¬ 
viding for other disposition.—^Durack 
V. National Home for Disabled Volun¬ 
teer Soldiers, (C.C.A.Me.) 44 P.(2d) 
516, affirming (D.C.) 38 F.(2d) 112. 

Administrator of a deceased inmate 
of a soldiers’ home, suing in behalf of 
deceased’s adult son for pension mon¬ 
ey, is entitled to interest from the 
time the claim was made against 
the home.—^National Home for Disa¬ 
bled Volunteer Soldiers, Danville v. 
Wood. (C.C.A.I11.) 81P.(2d) 963, mod¬ 
ifying (D.C.) Wood V. National Home 
for Disabled Volunteer Soldiers, Dan¬ 
ville, Ill., 9 F.Supp. 403. 

29. Wood V. National Home for Dis¬ 
abled Volunteer Soldiers, Danville, 
Ill., (D.C.Ill.) 9 F.Supp. 403. 

30, La.—State v. Soldiers* Home, 6 
La. App. (Orleans) 117. 

S.D.—Black V. Linn, 96 N.W. 697, 17 
S.D. 335. 

5 C.J. p 369 note 36. 

472 


131. Black V. Linn, supra. 

Review of the proceedings for dis- 
charge cannot be had by mandamus 
until the inmate has exhausted the 
remedies before the board by motion 
for a new trial.—State v. Soldiers* 
Home, 6 La.App.(Orleans) 117. 

32. D.C.—Speir v. U. S., 31 App. 476.. 
Va.—^Foley v. Shriver, 81 Va. 568. 

5 C.J. p 369 note 38. 

33. Speir V. U. S., 31 App.D.C. 476- 
—5 C.J. p 369 note 39. 

34. Mallory v. Wheeler, 138 N.W. 97, 
151 Wis. 136, Ann.Cas.l914B 101. 

35. Roberts v. People, 255 P. 461, 81 
Colo. 338. 

Temporary appointment of plaintiff’ 
as commander of soldiers* and sailors* 
home terminated on the date set by 
the civil service commission, and he- 
was thereafter a de facto officer un¬ 
til the permanent appointment of an¬ 
other.—^Roberts v. People, 255 P. 461, 
81 Colo. 338. 

36. National Home for Disabled Vol¬ 
unteer Soldiers v. Parrish, (Tenn.)- 
33 S.Ct. 944, 229 U.S. 494, 57 L.Ed. 
1296, affirming 194 F. 940, 114 C.- 
C.A 576. 

37. National Home for Disabled Vol¬ 
unteer Soldiers v. Parrish, supra— 
5 C.J. p 369 note 42. 
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charge of a governmental function, is not subject to 
suit in an action sounding in tort.38 

g. Jurisdiction over Premises 

Jurisdiction over premises occupied by national 
soldiers’ homes depends on whether title to the premises 
is in the state or the United States. 

In some jurisdictions, the lands acquired for the 
homes, under the ceding acts of the respective states, 
have been held to be under the exclusive jurisdiction 
of the United States,^^ although in Ohio the effect 
of the act of January 21,1871 was to return the juris¬ 
diction to the state.40 In Wisconsin, it was held that 
the title to the premises occupied by the soldiers’ 
home is not in the United States, but is vested in a 
corporation created by act of congress, and that the 
state retains its jurisdiction over the territory em¬ 
braced therein.4i 

§ 63. Burial of Indigents 

Legislative enactments in various states provide for 
burial, at public expense, of indigent soldiers and sailors, 
and, in some instances, for the burial of their widows as 
well. 

State statutes frequently provide for the burial at 
public expense of all honorably discharged soldiers, 
sailors, or marines who die without leaving means 
sufficient to defray funeral expenses, ^nd some of 
these statutes include funeral expenses of their wid- 
ows.'^^ The object of the statute is patriotic and 
benevolent as well as prudential, and invokes a lib¬ 


§ 64 

eral construction.'^^ Nevertheless, unless the statute 
expressly'^ 5 or impliedly^® authorizes it, no person 
other than the proper officer can perform this duty, 
however urgent the necessity may be, and thereby 
found a claim against the county.'*^ tIjo decision of 
the proper officer that the deceased comes within the 
terms of the statute, and his employment of an un¬ 
dertaker are conclusive against the county.*^ ^ Where 
the act fixes a maximum sum for which a county may 
be charged for the burial of an indigent soldier, the 
county wherein he dies may be charged with this 
amount.^® 

§ 64. War Risk Insurance 

a. Nature and purpose 

b. Requirement or recovery of premiums 

after maturity 

a. Nature and Purpose 

The purpose of war risk insurance Is to insure and 
protect those In service and their dependents. A war 
risk Insurance policy Is a contract of insurance, dif¬ 
fering in several ways from ordinary insurance, and em¬ 
bodying a statutory governmental liability; under most 
authorities, the insurance is not a gratuity, pension, com¬ 
pensation payment, or bounty. 

The purpose of the federal war risk insurance 
statutes has been said to be to give insurance to 
those who entered the military and naval service 
and to protect those who were dependent on them,®^ 
and, of a war risk insurance policy, to supply, to 
the extent of the policy payments, the living which 


SB. Overholser v. National Home for 
Disabled Volunteer Soldiers, 67 N.B. 
487, 6S Ohio St. 236, 96 Am.S.R. 
658, 62 L.R.A. 936—5 C.J. p 370 note 

43. 

39. Me.—Brooks Hardware Co. v. 
Greer, 87 A. 889, 111 Me. 78, 46 L.R, 
A.(N.S,) 301. 

Ohio.—Sinks v. Reese, 19 Ohio St. 306, 
2 Am.R. 397. 

Va.—Foley v. Shriver, 81 Va. 668. 

40. Renner v. Bennett, 21 Ohio St. 
431. 

41. Mallory v. Wheeler, 138 N.W. 97, 
151 Wis. 136, Ann.Cas.l914B 101— 
In re O’Connor, 37 Wis. 379, 19 Am. 
R. 765—5 C.J. p 370 note 45. 

Cession to state by VniteU States 
Federal jurisdiction over places 
where the Wisconsin branch of the 
home is located was expressly ceded 
to the state and relinquished by the 
United States by a statute in 1901 
which accomplished the same result 
with reference to the Kansas branch. 
—Act March 3, 1901 [31 U.S.St. at L. 
p 1176 c 853]. 

42. Xb. XTew Jersey, under the P.L. p 
17, authority is conferred on the 
boards of freeholders to impose, on 


some competent proper county offi¬ 
cial or authority already in existence, 
the duty of superintending the burial 
of any honorably discharged soldier, 
sailor, or marine who dies without 
leaving means sufllcient to defray 
funeral expenses.—State v. Essex 
County, 33 A, 54, 58 N.J.Law 141. 

43. In New York, the county treas¬ 
urer, on proof of the death and burial 
of the destitute widow of an honora¬ 
bly discharged soldier, is authorized 
to pay the expenses, without prior 
audit by the board of supervisors, un¬ 
der the Poor Law § 84.—Calhoun v. 
Mac Arthur, 134 N.T.S. 994, 75 Misc. 
192. 

Remarriage of widow 
A county is not chargeable with the 
funeral expenses of a widow remar¬ 
rying and outliving her second hus¬ 
band.—Jennings v. Tioga County, 12 
Pa.Dist. & Co. 102. 

44. Ind.—Gardner v. Knox County, 
67 N.E. 990, 161 Ind. 149. 

Pa.—^Long V. County, 18 Pa.Dist. 717. 
5 C.J. p 371 note 59. 

45. State v. Pagan, 40 P. 314, 55 Kan. 
150—5 C.J. p 371 note 60. 
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4S. Rackliff v. Greenbush, 44 A. 375, 
93 Me. 99—5 C.J. p 371 note 61. 

47. Thompson v. Jo Daviess County, 
98 IlLApp. 293—5 C.J. p 371 note 62. 
4a Gardner v. Knox County, 67 N. 

E. 990, 161 Ind. 149—^ivlorgan Coun¬ 
ty V. Hinson, 64 N.E. 235. 29 Ind. 
App. 189. 

49. Long V. County, 18 Pa.Dist. 717— 
Strack v. County, 17 Pa.Dist. 559. 

50. U.S.—^U. S. V. Kaminsky, (C.C.A. 
Ga.) 64 P.(2d) 735—Quirk v. U. S.. 
(D.C.Pa.) 45 F.(2d) 631—White v. 
U. S., (D.C.Va.) 299 F. 855. affirm¬ 
ed 46 S.Ct. 274, 270 U.S. 175, 70 L. 
Ed. 530—Helmholz v. Horst, (C.C. 
A.Ohio) 294 P. 417, affirming (D.C.) 
Horst V. U. S., 283 P. 600—Claffy 
v. Forbes, (D.C.Wash.) 280 F. 233 
—Cassarello v. U. S., (D.C.Pa.) 271 

F. 486. 

D.C.—U. S. V. Balance, 61 App.D.C. 

226, 59 P.(2d) 1040. 

N.y.—In re Sabin’s Estate, 227 N.T. 
S. 120, 131 Misc. 451, reversed on 
other grounds 228 N.Y.S. 890, 224 
App.Div. 702—In re Storum’s Es¬ 
tate, 218 N.Y.S. 394, 128 Misc. 168, 
reversed on other grounds 221 N.Y. 
L S. 771. 220 App.Div. 472. 
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the insured’s disability prevents him from earn- 

ing.51 

War risk insurance has been said to be an agree¬ 
ment by the government, on certain conditions, to 
pay the assured certain sums per month if he be¬ 


comes totally and permanently disabled while the 
contract of insurance is in force,52 the insurance 
being a benefit insurance,53 and voluntary.54 It is 
not a gratuity,55 pension,®^ compensation allow- 
ance,57 nor is such insurance a bounty from the 


51. U. S, V. Grume, <C.C.A.Tex.) 54 
P.(2d) 55S. 

52. U. S. V. McPhee, (C.C.A.'Wash.) 
31 F.(2d) 243. 

53. Perrydore v. Hester, 110 So. 403, 
215 Ala. 268. 

54. U. S. V. Green, (C.C.A.MO.) 69 
P.(2d) 921—Shealy v. U. S., (D.C. 
S.C.) 37 P.(2d) 918—U. S. v. Gold¬ 
en, (C.C.A.N.M.) 34 P.(2d) 367— 
Jackson v. U. S., (D.C.Kan.) 24 P. 
(2d) 981, reversed on other grounds 
(C.C.A.) U. S. V. Jackson, 34 P.(2d) 
241, 73 A.I«.R. 316, certiorari grant¬ 
ed Jackson v. U. S., 50 S.Ct 86, 280 

U. S. 549, 74 L.Ed. 608, and af¬ 
firmed 50 S.Ct. 294, 281 U.S. 344, 
74 If.Bd. 891—State Bank & Trust 
Co. Y. XJ. S., (C.C.A.Tenn.) 16 P. 
(2d) 439. 

5& U.S,—Wilner y. XT. S., (Ga.) 54 
S.Ct. 840, 292 U.S. 571, 78 L.Ed. 
1434, reversing (C.C.A.) 68 P.(2d) 
442, certiorari granted 54 S.Ct. 641, 
292 U.S. 617, 78 L.Ed. 1475—U. S. 

V. Le Due, (C.C.A.Minn.) 48 P.(2d) 
789, certiorari denied Leduc v. U. 

S., 52 S.Ct 14, 284 U.S. 631, 76 L. 
Ed. 537—U. S. V. McPhee, (C.C.A. 
Wash.) 31 F.(2d) 243—Jensen v. U. 

S., (D.C.Or.) 29 P.(2d) 951—Jack- 
son V. U. S., (D,C.S.C.) 14 P.Supp. 
132—^Barksdale y. U. S., (D.C.S.C.) 
4 P.Supp. 207, 

Neb.—State ex rel. Sorensen v. Se¬ 
curity Bank of Creighton, 237 N.W. 
620, 121 Neb. 521. 

•*War risk insurance, while resem¬ 
bling in beneYolent purpose pensions, 
compensation allowances, hospital 
and other privileges accorded to for¬ 
mer members of the Army and Navy 
or their dependents, differs from them 
fundamentally in legal incidents. 
Pensions, compensation allowances, 
and privileges are gratuities. They 
involve no agreement of parties; and 
the grant of them creates no vested 
right. The benefits conferred by gra¬ 
tuities may be redistributed or with¬ 
drawn at any time in the discretion 
of Congress. ... On the other 
hand, war risk policies, being con¬ 
tracts, are property and create vest¬ 
ed rights.”—Lynch v. U. S., (Ga.) 54 
S.Ct. 840, 842, 292 U.S. 571, 78 L. 
Ed. 1434, reversing (C.C.A,) 67 P. 
(2d) 490, certiorari granted 54 S.Ct. 
641, 292 U.S. 616, 78 L.Ed. 1474. 
Smaller premium 

‘‘These policies were gratuitous 
only in that they exacted a smaller 
cash premium than was required in 
standard policies; but this element of 
gratuity may well be considered to 


be compensation to the soldier, in ad¬ 
dition to the monthly cash payments, 
for the services rendered and the 
risks incurred by him to or for the 
government.”—State Bank & Trust 
Co. V. U. S., (C.C.A.Tenn.) 16 P.(2d) 
439, 440, certiorari denied Pons v. 
State Bank & Trust Co., 47 S.Ct. 575, 
274 U.S. 737, 71 L.Ed. 1317. 

Holdings to other effect 

(1) “The proceeds of war risk in¬ 
surance are * • • in the nature of 
a beneficence or gratuity.”—Tax 
Commission of Ohio v. Rife, 162 N.E. 
390, 393, 119 Ohio 83, affirming 162 
N.E. 398, 27 Ohio App. 516. 

(2) “The privileges accorded under 
the War Risk Insurance Act are to 
be regarded in the nature of a gratui¬ 
ty,”—U. S. ex rel. Finley v. Hines, 
58 App.D.C. 120, 25 F.(2d) 544, 546. 

(3) “War risk insurance . . . 

might he called a . . . donation 
or gift.”—^In re Fisher’s Estate, 153 
A. 736, 737, 302 Pa. 516. 

Automatic insurance 

(1) “Automatic insurance benefits 
. . . were in the nature of gratui¬ 
ties.”—Stephens v. U. S., (C.C,A.Ky.) 
85 P.(2d) 570. 

(2) It has been held, however, with 
reference to the act creating auto¬ 
matic insurance that “if the act un¬ 
der which this right accrued was 
dealing with gratuities ... it 
does not say so.”—^Jackson v. U. S., 
(D.C.S.C.) 14 P.Supp. 132, 134. 

56. Lynch v. U. S., (Ga.) 54 S.Ct. 
840, 292 U.S. 571, 78 L.Ed. 1434, re¬ 
versing (C.C.A.) 67 P.(2d) 490, cer¬ 
tiorari granted 64 S.Ct. 641, 292 
U.S. 616, 78 L.Ed. 1474—Wilner v. 
U. S., (Ga.) 54 S.Ct 840, 292 U.S. 
571, 78 L.Ed. 1434, reversing (C.C. 
A.) 68 P.(2d) 442, certiorari grant¬ 
ed 54 S.Ct. 641, 292 U.S. 617, 78 L. 
Ed. 1475—^Jackson v. U. S., (D.C.S. 
C.) 14 P.Supp. 132—^Barksdale v. 
U, S., (D.aS.C.) 4 P.Supp. 207. 

Rule applied to automatic insur¬ 
ance.—Jackson v. U. S., (D.C.S.C.) 14 
P.Supp. 132. 

Holdings to other effect 

(1) “The War Risk Insurance Act 
establishes in substance a kind of 
pension.”—^]Margolin v. U. S., (C.C.A, 
N.Y.) 3 P.(2d) 602, certiorari granted 
45 S.Ct. 352, 267 U.S. 588, 69 L.Ed. 
801, affirmed 46 S.Ct. 64, 269 U.S. 93, 
70 L.Ed. 176. 

(2) “The proceeds of war risk in¬ 

surance are ... in the nature of 
a . . . pension.”—Tax Commis¬ 

sion of Ohio V. Rife, 162 N.E. 390, 393, 
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119 Ohio St. 83, affirming 162 N.E. 
398, 27 Ohio App. 516. 

57. Lynch v. U. S., (Ga.) 54 S.Ct. 
840, 292 U.S. 571, 78 L.Ed. 1434, re¬ 
versing (C.C.A.) 67 F.(2d) 490, cer¬ 
tiorari granted 54 S.Ct. 641, 292 U.S. 
616, 78 L.Ed. 1474—Wilner v. U. 

S., (Ga.) 54 S.Ct. 840, 292 U.S. 571. 
78 L.Ed. 1434, reversing (C.C.A.) 
68 P.(2d) 442, certiorari granted. 
54 S.Ct. 641, 292 U.S. 617, 78 L. 
Ed. 1475—^U. S. V. Donahue, (C.C. 
A.Minn.) 66 P.(2d) 838. 

Compensation distinguished 

(1) “While the laws as to com¬ 
pensation and insurance are admin¬ 
istered by separate divisions of the 
Veterans’ Bureau, and while the ben¬ 
eficent provisions of both laws are 
confined to war veterans, there the 
similarity ends. Compensation flows 
from service, like pensions of old, and 
the soldier is not consulted in the 
matter. Insurance is a contract, and 
the soldier takes it or leaves it alone; 
if he takes it, he pays for it, and 
his benefit is proportional to his pay¬ 
ment. White V. U. S., 46 S.Ct. 274, 
270 U.S. 180, 70 L.Ed. 530. Compen¬ 
sation benefits are paid to veterans 
to compensate them for a loss of 
ability to follow their pre-war occu¬ 
pation. It is only payable when the 
incapacity is traceable to a service 
origin and in line of duty. Compen¬ 
sation is ‘rated’ in percentages, from 
nothing to 200 per cent, and is figur¬ 
ed on comparative inability to fol¬ 
low a pre-war occupation. When the 
disability occurs is immaterial, save 
that it must be traceable to service 
origin. The amount of benefits paid 
are the same to all equally disabled. 
On the other hand, insurance benefits 
go only to those who have bought and 
paid for policies of insurance. The 
amount paid depends on the amount 
of insurance bought. There are no 
degrees of disability recognized by 
the insurance contract—no ‘ratings’ 
made. An insured must be totally 
and permanently disabled, or he re¬ 
covers nothing; 90 per cent, dissi- 
bility avails him not. Nor does his 
disability depend upon his ability to 
follow his pre-war occupation; he 
must be disabled from following ‘any 
substantially gainful occupation.' 
Service origin is immaterial in insur¬ 
ance. If he is totally and perma¬ 
nently disabled while his insurance 
is in force, he recovers, regardless of 
its origin. A total disability directly 
traceable to service origin will not 
entitle him to recover, unless it ocr 
curred while his insurance was in 
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government,58 or a guarantee of 
ness undertakings,59 nor does it ini 
employment likewise, a policy 

force/'—^United States v. Golden, (D. 
C.N.M.) 34 F.(2d) 367, 369, quoted in 
Green v. U. S., (C.C.A.Mo.) 57 F.(2d) 
S, 13. To same effect Runkle v. XJ. 

S., (C.C.A.C 0 I 0 .) 42 F.(2d) 804, 806 
—^Warren v. U. S., (D.CIdaho) 42 F. 
•(2d) 755, 756. 

(2) Disability while insurance is in 
force see infra § 74. 

58. U. S. V. Cornell, (C.C.A,Neb.) 63 
F.(2d) 180. Contra Tax Commis¬ 
sion of Ohio V. Rife, 162 N.B. 390, 
119 Ohio St. 83, affirming 162 N.E. 
398, 27 Ohio App. 516—^In re Fish¬ 
er's Estate, 153 A. 736, 302 Pa. 516. 
^^Antomatic” war risk iiLsurance is 

not a bounty, although it “is a gratui¬ 
ty in the sense that no premium is 
exacted of the soldier whose case it 
fits,’’ but a contract of insurance, on 
which suit may be brought, “having 
in all other respects than the require¬ 
ment of premiums the same incidents, 
entitling the holder to the same rights 
and remedies, and governed by the 
same rules as contracts of Insurance 
issued on applications and with the 
payment of premiums.”—Cunningham 
V. U. S., (C.C.A.Tex.) 67 F.(2d) 714. 

59. U. S. V. Latimer, (C.C.A.Ga.) 73 
F.(2d) 311. 

eo. U. S. V. McCreary, (C.C.A.Or.) 
61 F.(2d) 804. 

61. Eggen v. U. S., (C.C.A.Minn.) 58 
F.(2d) 616—U. S. V. Hairston, (C. 
C.A.Ark.) 55 F.(2d) 825—U. S. v. 
Perry, (C.C.A.Ark.) 65 F.(2d) 819. 
Holding to other effect 

“A policy of war risk insurance is 
more or less a gratuity from the gov¬ 
ernment, and was so designed to be.” 
—U. S. V. Cox, (C.C.A.Tex.) 24 F.(2d) 
944, 945. 

ea Eggen V. U. S., (C.C.A.Minn.) 58 
F.(2d) 616. 

63. U.S.—Lynch v. U. S., (Ga.) 54 
S.Ct. 840, 292 U.S. 671, 78 L.Ed. 1434, 
reversing (C.C.A.) 67 P.(2d) 490, 
certiorari granted 54 S.Ct. 641, 292 
U.S. 616, 78 L.Ed. 1474—Wilner v. 
U. S., (Ga.) 54 S.Ct. 840, 292 U.S. 
671, 78 L.Ed. 1434, reversing (C.C. 
A.) 68 F.(2d) 442, certiorari grant¬ 
ed 64 S.Ct. 641, 292 U.S. 617, 78 
L.Ed. 1475—White v. U. S., (Va.) 
46 S.Ct. 274, 270 U.S. 175, 70 L.Ed. 
530, affirming (D.C.) 299 F. 855— 

U. S. V. Taylor, (C.C.A.S.a) 76 F. 
(2d) 324—Chavez v. U. S., (C.C.A. 
N.M.) 74 F.(2d) 508—McLaughlin 

V. U. S., (C.C.A.Okl.) 74 F.(2d) 606 
—CockreU v. U. S., (C.C.A.Iowa) 
74 P.(2d) 151—Rose v. U. S., (C. 
C.A.N.M.) 70 F.(2d) 68—U. S. v. 
Green, (C.C.A.M 0 .) 69 F.(2d) 921— 
U. S. V. Stevens, (C.C.A.Minn.) 64 
F.(2d) 853, reversing (D.C.) Ste¬ 
vens V. U. S., 60 P.(2d) 159—U. S. 
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success in busi- surance is not a gratuity,^! nor an arrangement for 
;ure against non- a pension,52 but a contract®^ of insurance,®^ not 
of war risk in- 


V. Kaminsky, (C.C.A.Ga.) 64 F.(2d) 
735—U. S. V. Clapp, (C.C.A.Vt.) 63 
F.(2d) 793—Schmidt v. U. S., (C. 
C.A.Neb.) 63 F.(2d) 390—Wise v. 
U. S., (C.C.A.Tex.) 63 P.(2d) 307 
—U. S. V. Cornell, (C.C.A.Neb.) 63 
F.(2d) 180—Irons v. Smith, (C.C. 
A.S.C.) 62 P.(2d) 644—Boulger v. 
U. S., (D.C.Mass.) 60 F.(2d) 560— 
U. S. V. Oliver, (C.C.A.Cal.) 59 F. 
(2d) 55—Eggen v. U. S., (C.C.A. 
Minn.) 58 F.(2d) 616—U. S. v. Per¬ 
ry, (C.C.A.Ark.) 55 F.(2d) 819— 
U. S. V. Crume, (C.C.A.Tex.) 54 F. 
(2d) 556—U. S. V. Tyrakowski, (C. 
C.A.IU.) 50 F.(2d) 766—Shealy v. 
U. S., (D.C.S.C.) 37 F.(2d) 918— 
Jordan v. U. S., (C.C.A.Ariz.) 36 F. 
(2d) 43. 73 A.L.R. 312—U. S. v. 
Golden, (C.C.A.N.M.) 34 F.(2d) 367 
—Sternfeld v. U. S., (D.C.N.T.) 32 
F,(2d) 789—Jackson v. U. S., (D.C. 
Kan.) 24 F.(2d) 981, reversed on 
other grounds (C.C.A.) U. S. v. 
Jackson, 34 F.(2d) 241, 73 A.L.R. 
316, certiorari granted Jackson v. 
U. S., 50 S.Ct. 86, 280 U.S. 549, 74 
L.Ed. 608, and affirmed 50 S.Ct. 294, 
281 U.S. 344, 74 L.Ed. 891—Am¬ 
brose V. U, S., (D.C.N.Y.) 15 F.(2d) 
52—Starnes v. U. S., (D.C.Tex.) 13 
F.(2d) 212—Kelly v. U. S., (D.C.N. 
Y.) 8 P.Supp. 93—Claffy v. Forbes, 
(D.aWash.) 280 F. 233. 

D.C.—^U. S. V. Balance, 61 App.D.C. 

226, 59 F.(2d) 1040. 

N.Y.—In re Sabin’s Estate, 227 N.Y. 
S. 120, 131 Misc, 451, reversed on 
other grounds 228 N.Y.S. 890, 224 
App.Div. 702, 

Tenn.—^Newborn v. De Witt, 61 S.W. 

(2d) 478, 164 Tenn. 519. 

Tex.—^Battaglia v. Battaglia, (Civ. 
App.) 290 S.W. 296. 

^*The policy is a civil contract. No 
liability obtains until the conditions 
are broken, and until broken condi¬ 
tions are proven by a fair preponder¬ 
ance of evidence, no basis for recov¬ 
ery exists.”—^U. S. V. McCreary, (C. 
C.A.Or.) 61 F.(2d) 804, 808. 

“As consideration for the govern¬ 
ment’s obligation, the insured paid 
prescribed monthly premiums.”— 
Lynch v. U. S., (Ga.) 54 S.Ct. 840, 
842, 292 U.S. 671, 78 L.Ed. 1434, re¬ 
versing (C.C.A.) 67 P.(2d) 490, cer¬ 
tiorari granted 54 S.Ct. 641, 292 U.S. 
616, 78 L.Ed. 1474. 

“Vhe terms of these contracts are 
to be found in part in the policy, in 
part in the statute under which they 
are issued and the regulations pro¬ 
mulgated thereunder.”—^Lynch v. U. 

S., (Ga.) 54 S.Ct 840, 842, 292 U.S. 
571, 78 L.Ed. 1434, reversing (C.C.A.) 
67 P.(2d) 490, certiorari granted 54 
S.Ct 641, 292 U.S. 616, 78 L.Ed. 1474. 
“The rights of the parties are to 
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be ascertained from the terms of their 
contract”—^Jensen v. U. S., (D.C.Or.) 
29 P.(2d) 951, 952. 

Right to recover 

“The right which . . • [insur¬ 
ed] herein seeks to enforce is purely 
one of -contract, and before he can 
be permitted to recover thereon he 
must place himself squarely within 
the terms of that contract”—^U. S. v. 
Crain, (C.C.A.I11.) 63 F.(2d) 528. 531. 

64. U.S.—U. S. V. Stevens, (C.C.A. 

Minn.) 64 F.(2d) 853, reversing (D. 

C.) Stevens v. U. S., 60 P,(2d) 169— 

U. S. V. Clapp, (C.C.A.Vt) 63 F. 

(2d) 793—Schmidt v. U. S., (C.C.A. 

Neb.) 63 P.(2d) 390—Boulger v. U. 

S., (D.CMass.) 60 F.(2d) 560—Eg¬ 
gen V. U. S., (C.C.A.Minn.) 58 F. 

(2d) 616—Jordan v. U. S., (C.C,A. 

Ariz.) 36 P.(2d) 43. 73 A.L.R. 312. 
Tenn.—^Eblen v. Jordan, 33 S.W.(2d) 

65, 161 Tenn. 509. 

“The language used shows that the 
contract authorized was intended to 
be one of insurance, within the usual 
meaning of that word . . ., where¬ 
by, for a consideration, money is 
promised to be paid upon the happen¬ 
ing, after the promise is made, of a 
specified event.”—^U. S. v. Kaminsky, 
(C.C.A.Ga.) 64 F,(2d) 735, 736. 

“Combined accident and life insnx- 
ance.’»—^U. S. v. Cox, (C.C.A.Tex.) 24 
F.(2d) 944, 945. 

Other Insurance distingoished and 
compared 

(1) “This insurance . . . [par¬ 
takes] of all the incidents of an or¬ 
dinary insurance policy, including the 
requisite of the prompt payment of 
premiums, and the maturity of the 
obligation by death or permanent and 
total disability, just as in cases pro¬ 
vided for by old line companies.”— 
Shealy v. United States, (D.C.S.C.) 
37 F.(2d) 918, 920. 

(2) “War risk insurance is in many 
respects different from ordinary life 
insurance.”—^In re Storum’s Estate, 
218 N.Y.S. 394, 395, 128 Misc. 168, 
reversed on other grounds 221 N.Y.S. 
771, 220 App.Div. 472. 

(3) “The policy of insurance 

. . . is not the ordinary form 

used by insurance companies gener¬ 
ally.”—White V. U. S., (D.aVa.) 299 
F. 855, 857, affirmed 46 S.Ct 274, 270 
U.S. 175, 70 L.Ed. 530. 

(4) “The Congress, , , . limited 
. . . [the] obligation to those who 
were or who might be dependent upon 
the soldier. It also provided that its 
liability be a somewhat varying one. 
for it reserved the right to amend 
the act which created and fixed its li¬ 
ability. In these respects the insur¬ 
ance contracts under consideration 
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indemnity,between the government and the insur¬ 
ed,and must be dealt with as a contract,®*^ being a 
legal obligation of the same dignity as other contracts 
of the United States and possessing the same legal 
incidents,®^ although not entered into for a business 
purpose or for gain.^^ 

Some authorities, however, have declared that 
war risk insurance is not exclusively a pension or 
insurance, but partakes of the nature of both,70 or 
of the nature of a gratuity from the government 


and an ordinary insurance policy,7i or that it par¬ 
takes both of the nature of an insurance contract 
for which premiums are paid and, to some extent^ 
of an additional reward for service granted by the 
federal government to its World War veterans.7^ 

Liability of the United States under a war risk 
insurance policy, and the corresponding right to re¬ 
cover thereunder, have been said to be purely stat- 
utory,73 being only such as the statute, in pursuance 
of which the contract* was entered into, shows that 


differed from the ordinary life insur¬ 
ance contracts. While the United 
States acted as the insurer, it was 
at the same time occupying the posi¬ 
tion of a guardian toward the in¬ 
sured and the beneficiary/*—Gregg v. 
United States, (C.C.A.Ind.) 15 P.(2d) 
8 , 9 . 

(5) “War risk insurance is of a ma¬ 
terially different character [from ac¬ 
cident insurance], being in large part 
based upon considerations other than 
those which enter into a purely busi¬ 
ness relationship of accident indem¬ 
nity contracts.’*—^U. S. v. Law, (C.C. 
A.Mont.) 299 P. 61, 65, reversing (D. 
C.) 290 P. 972, and reversed on other 
grounds Law v. U. S., 45 S.Ct. 175, 266 

U. S. 494, 69 L.Ed. 401, 

Construction as ordinary insurance 

see infra § 72. 

65. U. S. V. Kaminsky, (C.C.A.Ga.) 
64 P.(2d) 735--Schmidt v. U. S., (C. 
C.A.Neb.) 63 P.(2d) 390—Boulger v. 
U. S., (D.C.Mass.) 60 F.(2d) 560. 
“The contract is one of insurance 

against something which may happen, 
not one of indemnity for something 
which has already happened.”—^U. S. 

V. Stevens, (C.C.A.Minn.) 64 P.(2d) 
853, reversing (D.C.) Stevens v. U. S., 
60 P.(2d) 159. To same effect Jordan 
V. U. S., (C.C.A.Ariz.) 36 P.(2d) 43, 
44, 73 A.L.R. 312. 

66. U.S.—White v. U. S., (Va.) 270 
U. S., 175, 46 S.Ct 274, 70 L.Ed. 
530—U. S. V. Oliver, (C.C.A.Cal.) 
59 P.(2d) 55—Eggen v. U. S., (C.C. 
A.Minn.) 58 P.(2d) 616—Kelly v. 
U. S., (D.C.N.T.) 8 F.Supp. 93— 
Gilman Heirs v. U. S., (D.C.Pa.) 290 
F. 614, affirmed Gilman v. U. S., 
294 U.S. 422. 

Ga.—Hunt v. Slagle, 165 S.E. 287, 45 
Ga.App. 470. 

Ohio.—Tax Commission of Ohio v. 
Rife, 162 N.E. 390, 119 Ohio St 83, 
affirming 162 N.E. 398, 27 Ohio 
App. 516. 

Tex.—Battaglia v. Battaglia, (Civ. 
App.) 290 S.W. 296. 

Contract between soldier and Bu¬ 
reau of War Bisk Insurance.—^Am¬ 
brose V. U. S., (D.C.N.Y.) 15 P.(2d) 
52. 

Beneficiary not party 

(1) “The fact that . • • [insur¬ 
ed’s wife] was named as beneficiary^ 


in the original policy does not make 
her a party to the contract”—Irons 

V. Smith, (C.C.A.S.C.) 62 F.(2d) 644, 
646. To same effect White v. U. S., 
(Va.) 270 U.S. 175, 46 S.Ct 274. 275, 
70 L.Ed. 530—Punk v. Luithle, 226 N. 

W. 595, 597, 58 N.D. 416—Newborn 
V. De Witt, 51 S.W.(2d) 478, 164 Tenn. 
519. 

(2) “The policy does not and can¬ 
not express a contract between . . . 
[insured’s] beneficiary and the gov¬ 
ernment until (at all events) the ben¬ 
eficiary’s interest vests by death of 
the insured.”—^U. S. v. Sterling, (C. 
C.A.N,T.) 12 P.(2d) 921, 922, quoted 
in (C.C.A.S.C.) Irons v. Smith, 62 P. 
(2d) 644, 646. 

(3) On the other hand, it has been 
held that “the insurance provision 
. . . [of the War Risk Insurance 
Act] is a contract between the United 
States, its agents, and the persons 
designated in the act as the benefi¬ 
ciaries of deceased service men.”— 
Succession of Geier, 99 So. 26, 155 La. 
167, 32 A.L.R 353. 

67. U. S. V. Cornell. (CC.A.Neb.) 63 
P.(2d) 180—U. S. V. Crume, (C.C.A. 
Tex.) 54 F.(2d) 556. 

68. Lynch v. U. S., (Ga.) 54 S.Ct. 
840, 292 U.S. 571, 78 L.Ed. 1434, 
reversing (C.C.A.) 67 P.(2d) 490, 
certiorari granted 54 S.Ct. 641, 292 

U. S. 616, 78 L.Ed. 1474—Wilner 

V. U. S., (Ga.) 54 S.Ct. 840, 292 U. 

S. 571, 78 L.Ed, 1434, reversing (C. 
C.A.) 68 P.(2d) 442, certiorari 

granted 54 S.Ct. 641, 292 U.S. 617, 
78 L.Ed. 1475. 

69. Lynch v. U. S., (Ga.) 54 S.Ct. 

840, 292 U.S. 571, 78 L.Ed. 1434, 
reversing (C.C.A.) 67 P.(2d) 490, 
certiorari granted 54 S.Ct. 641, 292 
U.S. 616, 78 L.Ed. 1474—Wilner v. 
U. S., (Ga.) 54 S.Ct 840, 292 U.S. 
571, 78 L.Ed, 1434, reversing (C. 
C.A.) 68 P.(2d) 442, certiorari 

granted 54 S.Ct 641, 292 U.S. 617, 
78 L.Ed. 1475—White v. U. S., (Va.) 
270 U.S. 175, 46 S.Ct 274, 70 L. 
Ed. 530. 

70. U.S.—^U. S. V. Worley, (Neb.) 
50 S.Ct 291, 281 U.S. 339, 74 L.Ed. 
887—^U. S. V. Garrison, (D.C.Pla.) 
39 P.(2d) 225—U. S. v. Jackson, (C. 
C.A.Kan.) 34 P.(2d) 241, 73 A.L.R. 
316, reversing (D.C.) Jackson v. U. 
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5., 24 P.(2d) 981, and certiorari 
granted Jackson v. U. S., 50 S.Ct 
86, 280 U.S. 549, 74 L.Ed. 608, and 
affirmed 50 S.Ct 294, 281 U.S. 344, 
74 L.Ed. 891—U. S. v. Lyke, (C.C. 
A.Ariz.) 19 P.(2d) 876—U. S. v. 
Law, (C.C.A.Mont) 299 F. 61, re¬ 
versing (D.C.) 290 P. 972, and re¬ 
versed on other grounds Law v, U. 

5., 45 S.Ct 175, 266 U.S- 494, 69 L. 
Ed. 401—Cassarello v. U. S., (D.C. 
Pa.) 271 P. 486, affirmed (C.C.A.) 
279 F. 396. 

D.C.—Von Der Lippi-Lipski v. U. S., 
55 App.D.C. 202, 4 P.(2d) 168. 

Neb.—State v. First State Bank of 
Pawnee City, 237 N.W. 623, 121 Neb. 
615. 

N.T.—In re Storum’s Estate, 221 N. 
T.S. 771, 220 App.Div. 472, revers¬ 
ing 218 N.T.S. 394, 128 Misc. 168. 
N.D.—Punk V. Luithle, 226 N.W. 595, 
68 N.D. 416. 

71. In re Ogilvie*s Estate, 139 A. 
826, 291 Pa. 326. 

72. In re Young's Estate, 8 P.(2d) 
846, 215 Cal. 127. 

73. Brown v. U. S., (C.C.A.Cal.) 65 
P.(2d) 65—Boulger v. U. S., (D.C. 
Mass.) 60 P.(2d) 560—Maulis v. U. 

5., (D.C.Ill.) 56 P.(2d) 444—U. S. 
V. Jackson, (C,C,A.Kan.) 34 P.(2d) 
241, reversing (D.C.) Jackson v. U. 

S., 24 P.(2d) 981, and certiorari 
granted 60 S.Ct 86, 280 U.S. 549, 74 
L.Ed. 608, and affirmed 50 S.Ct. 294, 
281 U.S. 344, 74 L.Ed. 891—Tomlin¬ 
son V. U. S., (D.C.Mont) 18 P.(2d) 
795. 

“War risk insurance is a special 
kind of statutory insurance in which 
the rights of the parties are made de¬ 
pendent upon the statutes and regu¬ 
lations in force, or afterwards adopt¬ 
ed. .. . Amendments or changes 
in the contract of insurance might 
result from subsequent acts of Con¬ 
gress enlarging or restricting the 
claims of beneficiaries, even though 
made after the death of the insured/* 
—Eblen v. Jordan, 33 S.W. (2d) 66, 66, 
161 Tenn. 509. 

Compliaace with the statute as 
amended is required for any action on 
a war risk policy after the date of 
an amendment, since the statute as 
amended “defines the exclusive basis 
of court jurisdiction.”—Mara v. U. 

S., (D.C.N.Y.) 54 P.(2d) 397, 399. 
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the government consented to incur,74 but they also 
have been held contractual;75 in other words, 
while such a policy is a contractual obligation of 
the United States, it confers no right of action on 
the assured or his beneficiary independently of the 
sovereign will.75 

b. Eeauirement or Recovery of Premiums after 
Maturity 

Premiums need not be paid after the poiicy ma¬ 
tures; premiums thereafter paid have been held recov¬ 
erable in some circumstances and not in others. 

When a policy of war risk insurance matures by 
reason of the occurrence of total and permanent 
disability, further payment of premiums is not re- 
quired.77 

An insured, suing for recovery under his policy, 
has been held not entitled to recover premiums 
paid after the policy matured,7S as where there 
was a mutual mistake as to the permanence of his 
disability,79 at least where no claim for such 
recovery has been presented to the veterans’ 
bureau; ^9 however, the return of premiums col¬ 
lected after due proof of total disability had been 


filed has been required, where the policy provided 
therefor.81 

Forfeiture or lapse for nonpayment of premiums 
is considered infra § 76. 

§ 65. -Power of Government 

The nature of the liability of the government 
with respect to war risk insurance, and its right 
to limit such liability, are considered in § 64 supra. 
Examine Pocket Parts for later cases. 

§ 66. - Statutory Provisions 

a. Construction generally 

b. Validity generally 

c. Amendment and repeal 

d. Retroactive operation 

a. Construction Generally 

Wap risk insurance statutes should be liberally con¬ 
strued, In favor of insured and his dependents. Generaf 
principles of statutory construction have been applied 
to them. 

The statutes relating to war risk insurance, being 
remedial, should be liberally construed S3 jn favor 


74. U.S.—Raives v. Ralves, (C.C.A. 
N.Y.) 54 F.(2d) 267, affirming (D. 
C.) Raives v. U. S., 39 F.<2d) 142— 
Crawford v. U. S.. (C.C.A.N.T,) 40 
F.(2d) 199—Mack v. U. S.. (C.C.A. 
Ga.) 28 F.(2d) 602—Birmingham v. 
U. S., (C.C.A.MO,) 4 F.(2d) 508. 
Tenn.—Eblen v. Jordan, 33 S.W.(2d) 
65, 161 Tenn. 509. 

“The allowance of claims on these 
insurance policies is a matter of 
grace, and the United States, like 
every other sovereign, has a right to 
prescribe the terms and conditions 
upon which it may be sued.”—Smith 
V. U. S., (D.aiowa) 56 F,(2d) 636, 
637. To same effect U. S. v. Hoss- 
mann, (C.C.A.Mo.) 84 F.(2d) 808, 810 
—Maulis V. U. S., (D.C.I11.) 56 F.(2d) 
444. 

Government as insurer 

(1) “The government in devising 
and putting in effect its plan of war 
risk insurance did not enter the field 
of business in the accepted sense for 
commercial purposes and pecuniary 
gain, and therefore does not stand in 
the same relation to the insured as 
do ordinary insurance companies. It 
can be held only to the extent that it 
has expressly consented to be held 
upon contracts of this nature.”— 
Birmingham v. United States, (C.C.A. 
Mo.) 4 F.(2d) 508, 509, Quoted in (C. 
C.A.Kan.) U. S. v. Jackson, 34 F.(2d) 
241, 243, 73 A.L.R. 316, reversing (D. 
C.) Jackson v. U. S., 24 F.(2d) 981, 
and certiorari granted 60 S.Ct. 86, 280 
U.S. 549, 74 L.Ed. 608, and affirmed 60 
S.Ct. 294, 281 U.S. 344, 74 L.Ed. 891. 

(2^ “When tlce government goes in¬ 
to the hitsjaiess of insurance, it is j 
permissible to apply to it the rules] 


applicable to insurance companies so 
far as transactions relating to insur¬ 
ance are concerned, but no farther.” 
—Mikell V. U. S.. (C.C.A.S.C.) 64 F. 
(2d) 301, 302. 

75. U.S.—U. S. v. Taylor, (C.C.A.S. 
C.) 76 P.(2d) 324—^U. S. v. Matory, 
C.C.A.I11,) 71 F.(2d) 798—U. S. v. 
Crain, (C.C.A.I11.) 63 P.(2d) 628— 

U. S. V, Pullig, (C.C.A.Ark.) 63 F. 
(2d) 379—Wise v. U. S., (C.C.A. 
Tex.) 63 F.(2d) 307—U. S. v. Kims, 
(C.C.A.Idaho) 61 F.(2d) 644—U. S. 

V. Hairston, (C.C.A.Ark.) 55 F.(2d) 
825—Jones v. U. S., (C.C.A.Miss.) 
55 P.(2d) 574—U. S. v. Tyrakowski, 
(C.C.A.I11.) 50 F.(2d) 766—U. S. v. 
Le Due, (C.C.A.Minn.) 48 F.(2d) 
789, certiorari denied Leduc v. U. 
S., 52 S.Ct. 14, 284 U.S. 631, 76 L. 
Ed. 537—U. S. V. Cole, (C.C.A.Ohio) 
45 F,(2d) 339. 

Ill.—Sims V. Arehart, 254 IlLApp. 
219. 

7& Chavez v. U. S., (C.C.A.N.M.) 74 
F.(2d) 508—McLaughlin v. U. S., 
(C.C.A.Okl.) 74 F.(2d) 506. 

77. U. S, v, Ellison, (C.C.A.W.Va.) 
74 P.(2d) 864—Humble v. U. S., (D. 
C.Ky.) 49 F.(2d) 600—McGovern v. 
U. S., (D.C.Mont.) 294 P. 108, af¬ 
firmed (C.C.A.) U. S. V. McGovern, 
299 F. 302, error dismissed 45 S.Ct. 
351, 267 U.S. 608, 69 L.Ed. 812, and 
45 S.Ct. 615, 268 U.S. 708. 69 L.Ed. 
1169. 

“The birth of the insurer's obliga¬ 
tion to pay is the death of the obliga¬ 
tion of the insured.”—^Boyett v. U. S., 
(C.C.A.Ga.) 86 F.(2d) 66, 68. 
Disability before or after due date 
If disability occurred before the 
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due date of the premium, it would 
not be owing, but, if disability occur¬ 
red after the due date and before the 
expiration of the grace period, the 
premium would be owing and would 
be payable out of the installments to 
which insured became entitled.—Boy- 
ett V. U. S., (C.C.A.Ga.) 86 F.(2d) 66. 

78. U. S. V. Golden, (C.C.A-N.M.) 34 
P.(2d) 367—Larsen v. U. S., (D.C. 
Ariz.) 29 F.(2d) 847. 

Reasons for rule 

(1) “The premiums paid . . . 
must be held to have been voluntary 
payments.”—Larsen v. U. S., (D.C. 
Ariz.) 29 P.(2d) 847, 849. 

(2) “The United States cannot be 
sued without its consent, and then 
only in the tribunal consented to. No 
jurisdiction has been conferred upon 
the district courts to allow such a 
recovery under section 19 of the 
World War Veterans’ Act, or any 
other statute.”—U. S. v. Golden, (C. 
C.A.N.M.) 34 P.(2d) 367. 377. 

Premiums paid on reinstated pol¬ 
icy. —^Larsen v. U; S., (D.C.Ariz.) 29 
F.(2d) 847. 

79. U. S. V. Golden, (C.C.A.N.M.) 34 
P.(2d) 367. 

80. U. S. V. Lyke, (C.C.A.Ariz.) 19 
F.(2d) 876. 

81. U. S. V. Gianakouras, (C.C.A. 
Ohio) 41 F.(2d) 521, reversing (D. 
C.) (jianakouras v. U. S., 33 P.(2d> 
936. 

82; U. S. V. Balance, 61 App.D.C. 226, 
59 P.(2d) 1040. 

83. U.S.—U. S. V. Alberty, (C.C.A. 

Okl.) 63 P.(2d) 965—Straw v. U. 
S.. (C.C.A.Cal.) 62 P.(2d) 757— 
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of insured and his dependents,®^ and to the end of 
giving effect to the wishes and intentions of the 
persons insured.®® Other statements are that such 
statute is to be given the effect agreeable to its 
plain language,®® and that the language of the ap¬ 
plicable statute should be construed reasonably and 
in the light of the actual conditions and practical 
considerations involved.®^ A state court, in con¬ 
struing such statute, must give effect to the inten¬ 
tion of congress,®® in determining which the pur¬ 
pose of the statute is important and helpful.®® 

The provisions of the statute must be read and 
construed as a whole,®® and related provisions read 
in connection with one another.®^ The status of 
the statutes as part of the contract of insurance is 
considered in § 72 b infra. 

Construction by bureau. The construction of a 
doubtful portion of the statute by the bureau 


charged with its execution is entitled to great 
weight and should not be lightly disregarded.®® 

b. Validity Generally 

The validity of several provisions of the statutes has 
been passed on. 

Several provisions of war risk insurance acts 
have been held valid or invalid.^^ Amendments 
that have been upheld are referred to in subdivi¬ 
sion c of this section. 

c. Amendment and Eepeal 

Several amendments have been upheld. Provisions 
have been held not repealed, and rights thereunder not 
affected, by repealing acts embodying particular limita¬ 
tions or held invalid. 

Several amendments of war risk insurance acts 
have been upheld as within the power of con¬ 
gress, including amendments providing for the 
distribution of unaccumulated installments under 
war risk insurance policies,and the designation of 


Nicolay v. U. S., (C.C.A.C 0 I 0 .) 51 
F.(2d) 170—^U. S. V. Law, (C.C.A. 
Mont.) 299 F. 61, reversing (D.C.) 
290 P. 972, and reversed on other 
grounds Law v. U. S., 45 S.Ct. 17o, 
266 U.S. 494. 69 L.Bd. 401. 

N.C.—^Mixon v, Mixon, 166 S.E. 516, 
203 N.C. 566, 

“fflCost liberal constmction.”—Ma- 
gruder v. U. S., (D.C.Idaho) 32 P,(2d) 
807, 810—U. S. V. Cox, (C.C.A.Tex.) 
24 F.(2d) 944, 495. 

BiUe liiuited 

liberal construction of the stat¬ 
ute should he adopted, hut, of course, 
the courts always are bound by the 
limitations of the statute and by 
regulations properly made by the di¬ 
rector, pursuant to the authority con¬ 
ferred by the law.”—U. S. v. Law, 
(C.C.A.Mont.) 299 F. 61, 65, reversing 
(D.C.) 290 F. 972, and reversed on 
other grounds Law v. U. S., 45 S.Ct 
175, 266 U.S. 494, 69 L.Bd. 401, quot¬ 
ed in Wojciechowski v. U. S., (D.C. 
N.Y.) 51 P.(2d) 385, 386. 

U.S.—U. S. V. Plippence, <C.C.A. 
Utah) 72 P.(2d) 611—U. S. v. Le 
Page, (C.C.A.Mass.) 59 F.(2d) 165 
—^Wojciechowski v. U. S., (r).C.N. 
Y.) 51 F.(2d) 385—Glazow v. U. S., 
(C.C.A.N.Y.) 50 P.(2d) 178—Knight 

V. U. S., (D.C.Me.) 45 P.(2d) 202— 
Ford V. U. S., (C.C.A.Mass.) 44 P. 
(2d) 754 —Magruder v. U. S., (D.C. 
Idaho) 32 P.(2d) 807—U. S. V. 
Sligh, (aC.A.Ariz.) 31 P.(2d) 735, 
certiorari denied 50 S.Ct. 18, 280 U. 
S. 559, 74 L.Ed. 614—U. S. v. Cox, 
(C.C.A.Tex.) 24 F.(2d) 944. 

D.C.—U. S. V. Balance, 61 App.D.C. 
226. 59 F.(2d) 1040. 

SS. Peart v, Chaze, (D.C.La.) 13 F. 
(2d) 908. 


86. In re Young's Estate, $ P.(2d) 
846, 215 Cal. 127. 

87. Bartee v. U. S., (C.C.A.Tenn.) 60 
P.(2d) 247. 

88. Wade v. Madding, 28 S.W.(2d) 
642, 161 Tenn. 88. 

88. State ex rel. Sorensen v. Security 
Bank of Creighton, 237 N.W. 620, 
121 Neb. 521. 

Purpose of statutes see supra § 64 a. 

9a Armstrong v. U. S., (C.C.A.Iowa) 
16 P.(2d) 387. 

91. Hatch V. U. S., (D.C.N.T.) 29 P. 
(2d) 213—O’Quain v. U. S., (D.C. 
La.) 28 P.(2d) 350, affirmed (C.C. 
A.) 31 F.(2d) 756. 

98. U. S, V. Conklin, (C.C.A.Cal.) 27 
F.(2d) 45, reversing (D.C.) Conklin 
V, U. S., 21 P.(2d) 141, certiorari 
denied 49 S.Ct. 33, 278 U.S. 636, 73 
L.Ed. 552—Cassarello v. U. S., (D. 
C.PaO 271 F. 486, affirmed (C.C.A.) 
279 F. 396. 

Absence of settled construction. 

The construction of a statute by 
the Veterans’ Bureau, however, need 
not be accepted or upheld by the 
court, where the bureau had no set¬ 
tled practice or construction less than 
two months before the rejection of 
the claim in suit—^Hatch v. U. S., (D. 
C.N.Y.) 29 P.(2d) 213. 

93. Particular provisions held valid 

(1) Provision prohibiting attorneys 
from charging more than a stated 
sum for any services rendered in con¬ 
nection with the War Risk Insurance 
Act was held constitutional, as with¬ 
in the police power.—^Margolin v. U. 
S., (C.C.A.N.Y.) 3 P.(2d) 602, cer¬ 
tiorari granted 45 S.Ct 362, 267 U.S. 
588, 69 L.Ed. 801, affirmed 46 S.Ct 64, 
269 U.S. 93, 70 L.Ed. 176. 

(2) Such a statute is not invalid 


as an attempt to prescribe the qualifi¬ 
cations of suitors in state courts.— 
Purvis V. U. S., (C.C.A.Ark.) 61 P. 
(2d) 992. 

(3) A provision limiting the time 
in which to bring suit on a war risk 
certificate was held not unconstitu¬ 
tional, as depriving the beneficiary of 
property without due process or as 
questioning the validity of a public 
debt of the United States.—Jenkins 
V. U. S., (C.C.A.Ga.) 86 P.(2d) 123. 

(4) Act making unpaid install¬ 
ments of a soldier’s war risk insur¬ 
ance payable to his estate, after the 
death of the surviving beneficiary, 
instead of to the estate of the benefi¬ 
ciary, wa.s held not in violation of the 
due process clause.—Sizemore v. 
Sizemore’s Guardian, 2 S.W.(2d) 396, 
222 Ky. 713. 

(5) Other provisions held invalid. 
—^Helmholz v. Horst,i (C.C.A.Ohio) 
294 P. 417, affirming (D.C.) Horst v. 
U. S., 283 P. 600. 

94. Harris v. U. S., (D.C.Idaho) 5 P. 
Supp. 368, reversed on other 
grounds (C.C.A.) 76 P.(2d) 1010, 
affirmed 80 P.(2d) 612. 

96. Perneau v. Unckrich, 187 N.B. 
580, 46 Ohio App. 531. 

9a U.S.—Dowell V. U. S., (C-GA. 
Ga.) 86 F.(2d) 120. 

Iowa.—^In re Pivonka’s Estate, 211 N. 

W. 246, 202 Iowa 855, 65 A.L.R. 
670. 

Mo.—^Tipton V. McClary, 54 S.W.(2d) 
490, 227 Mo.App. 460. 

Or.—^Bradshaw v. Littlefield, 11 P. 

(2d) 288, 139 Or. 672. 

S.C.—Whaley v. Jones, 149 S.E. 841, 
162 S.C. 328, certiorari denied Jones 
V. Whaley, 50 S.Ct 16, 280 U.S. 556, 
74 L.Ed. 611. 
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additional or different beneficiaries. 

The repeal of an act providing for automatic in¬ 
surance does not affect rights which had accrued 
thereunder, where the repealing act contains a clause 
saving such rights.^ ^ A provision cannot be held 
repealed by a repealing act which is itself held 
invalid,1 or by an act v/hich merely removes from 
existence one of the subject-matters to which it 
applies.2 A provision relating tp the payment of 
uncollected sums of revived insurance has likewise 
been held not repealed.^ 

d. Retroactive Operation 

Particular acts or amendments have been held retro¬ 
active. 

Particular acts or amendments have been held to 


have a retroactive effect;^ and a provision in an 
amendment regulating payment of insurance on the 
death of the insured expressly making it retroac¬ 
tive, so as to take effect as of a stated date, has 
been held within the power of congress.^ 

§ 67. —• Official Regulations 

Governmental regulations respecting war risk In¬ 
surance have the force of law if they accord with the 
controlling statutes. They have been granted a liberal 
construction In insured's favor, and some have been held 
retrospective. 

Governmental rules or regulations respecting war 
risk insurance, adopted and promulgated in accord¬ 
ance with statute, have the full force and effect 
of law,6 until revoked, superseded, or modified,*^ and 


07 . White V. U, S., (Va.) 46 S.Ct. 274, 
270 U.S. 175, 70 L.Ed. 530, affirming 
(D.C.) 299 F. 856—^Arehart v. U. 

S., (C.C.A.I11.) 54 P.(2d) 301, af¬ 
firming (D.C.) 47 P.(2d) 656. 

Or.—^Bradshaw v. Littlefield, 11 P. 
(2d) 288, 139 Or. 672. 

5. C.—Whaley v. Jones, 149 S.E. 841, 
152 S.C. 328, certiorari denied Jones 

V. Whaley, 50 S.Ct. 16, 280 U.S. 556, 
74 L.Ed, 611. 

Tenn.—^Newborn v. De Witt, 51 S.W. 
(2d) 478, 164 Tenn. 519. 
3E!iiIarge(mexi.t of heueficiary class 
after death of insured.—Gregg v. U. 

S., (C.C.A.Ind.) 15 P.(2d) 8. 

98. U.S.—^Arehart v. U. S., (C.C.A. 
Ill.) 64 F.(2d) 301, affirming (D. 
C.) 47 P.(2d) 656. 

Iowa.—In re Pivonka’s Estate, 211 K 

W. 246, 202 Iowa 855, 56 A.L.R. 570. 
Ohio.—^Palmer v. Mitchell, 158 N.K 

187, 117 Ohio St. 87, 55 A.L.R. 666. 
Change of beneficiaries generally see 
infra § 85 d. 

Vested interests of beneficiaries see 
infra § 85 e. 

99. Caprio v. U. S., (C.C.A,Mass.) 
45 P.(2d) 620. 

Automatic iusurauce act repealed 
‘^Section 401 of the amended War 
Risk Insurance Act passed October 

6, 1917 (40 Stat. 409), as again 

amended by section 19 of the Act of 
June 25, 1918 (40 Stat. 609, 614, 615), 
. . . was repealed by section 17 of 
title 1 of the Act of March 20, 1933, 
commonly called the Economy Act, 
ch. 8, 48 Stat. 11 (U.S.C. tit. 38, § 
717 [38 U.S.C.A. § 717].”—Stephens 
V. U. S., (C.C.AKy.) 86 P.(2d) 570. 

1. U.S.—^Lucas V. U. S„ (C.C.ATex.) 
80 P.(2d) 372, certiorari denied 56 
S.Ct 602. 

D.C.—Conlon v. Adamski, 64 App.D. 
C. 274, 77 P.(2d) 397. 

2. Lucas V* U. S., (C.C.ATex.) 80 P. 
(2d) 372, certiorari denied 66 S.Ct. 
502. 

3. Frovisiou held uot repealed 

A provision that uncollected sums 


of revived war risk insurance for 
permanent and total disability may 
be payable to insured’s personal rep¬ 
resentative, in case of death, was 
held not repealed by a provision for 
payment only to insured or other 
designated persons, and hence in¬ 
sured’s executrix could recover such 
sums.—^U. S. v. Wilson, (C.C.AWash.) 
86 P.(2d) 444. 

4. Particular acts 

(1) “Acts modifying, enlarging, 
and restricting the character of in¬ 
surance benefits originally conferred.” 
—U. S. V. Carlson, (C.C.AWash.) 44 
P.(2d) 5, 9. 

(2) A law relating to the applica¬ 
tion of uncollected compensation to 
prevent a war risk policy from laps¬ 
ing.—^Magruder v. U. S,, (D.C.Idaho) 
31 P.(2d) 332. 

(3) Amendment placing certain 
persons in the list eligible for desig¬ 
nation as beneficiaries.—U. S. v. Na¬ 
poleon, (C.C.APla.) 296 P. 811. 

(4) Provision for automatic insur¬ 
ance.—^U. S. V. Carlson, (C.C.A.Wash.) 
44 P.(2d) 5. 

(6) Amendment defining claim and 
disagreement see infra § 89 note. 
Vested interests of beneficiaries see 
infra § 85 e. 

5. U.S.—^Singleton v. Cheek, 52 S.Ct. 
257, 284 U.S. 493, 76 L.Ed. 419, 81 
A.L.R. 923, reversing In re Jack¬ 
son’s Estate, 7 P.(2d) 140, 152 Okl, 
229, certiorari granted Singleton v. 
Cheek, 52 S.Ct. 41, 284 U.S. 608, 76 
L.Bd. 520. 

Ala.—^Pirst Nat. Bank of Chattanoo¬ 
ga, Tenn. v. Forester, 135 So. 167, 
223 Ala. 218. 

Tex.—^Battaglia v. Battaglia, (Civ. 

App.) 290 S.W. 296. 

6L U. S. V. Barry, (C.C.A.Tenn.) 67 
P.(2d) 763, certiorari denied Barry 
V. U. S., 54 S.Ct. 867—Bartee v. U. 

S., (C.C.ATenn.) 60 P.(2d) 247— 
Wojciechowski v. U. S., (D.C.N.T.) 
61 P.(2d) 385—U. S. v. Cole, (C.C. 
AOhio) 46 P.(2d) 339—Stamey v. 
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U. S., (D.aWash.) 42 P.(2d) 879. 
reversed on other grounds (C.C.A) 
U. S. V. Stamey, 48 F.(2d) 150— 
Beehler v. U. S., (C.C.A.Ky.) 40 P. 
(2d) 313—Raives v. U. S., (D.C.N. 
Y.) 39 P.(2d) 142, affirmed (C.C.A) 
Raives v. Raives, 54 F.(2d) 267— 
Magruder v. U. S., (D.C.Idaho) 32 
P.(2d) 807—Sternfeld v. U. S., (D. 
C.N.Y.) 32 P.(2d) 789—Magruder v. 

U. S., (D.aidaho) 31 P.(2d) 332— 
Tomlinson v. U. S., (D.C.Mont.) 18 
P.(2d) 795—Sawyer v. U. S., (C.C. 

AN.Y.) 10 P.(2d) 416—Birming¬ 
ham V. U. S., (C.C.AMO.) 4 P.(2d) 
608—Claffy v. Forbes, (D.C.Wash.) 
280 F. 233—Cassarello v. U. S., (D. 
C.Pa.) 271 P. 486, affirmed (C.C.A) 
279 P. 396—Covey v. U. S., (D.C. 
Iowa) 263 P. 768. 

Begulatious providing for xeiu- 

statemesit of a war risk insurance 
policy.—Stamey v. U. S., (D.C.Wash.) 
42 P.(2d) 879, reversed on other 
grounds (C.C.A) U. S. v. Stamey, 48 
P.(2d) 160—Raives v. U. S„ (D.C.N. 

Y.) 39 P.(2d) 142, affirmed (C.C.A) 
Raives v. Raives, 54 P.(2d) 267—' 
Sternfeld v. U. S., (D.C.N.Y.) 32 F. 
(2d) 789—^Birmingham v. U. S., (C. 
C.A.MO.) 4 P.(2d) 508. 

Bulletin issued by the director of 
the Bureau of War Risk Insurance, 
containing the form of insurance con¬ 
tract, in conformity with the statute, 
had the force of a statute.—^U. S. v. 
Stevens, (C.C.A.Minn.) 64 P.(2d) 853, 
reversing (D.C.) Stevens v. U. S., 60 
P.(2d) 159. 

The director of the Veterans’ Bu« 
reau is given broad power by the act. 
—^Forbes v. Welch, 52 App.D.C. 303, 
286 P. 765. 

7. Raives v. U. S., (D.C.N.Y.) 39 P. 
(2d) 142, affirmed (C.C.A) Raives 

V. Raives, 54 F.(2d) 267—^Birming¬ 
ham V. U. S., (C.C.AMO.) 4 P.(2d) 
508. 

“The privileges accorded under 
the War Risk Insurance Act ♦ . . 
by the express terms of the statute 
are subject to the discretion of the 
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unless they are inconsistent with any provision of 
the constitution or of acts of congress,^ or are 
unreasonable,^ and the government and insured 
are bound thereby; but regulations contrary to 
the provisions of the statutes creating war risk 
insurance, or not within the legislative grant of 
power to regulate, are invalid or void,^^ and not 
binding on the courts as a modification or enlarge¬ 
ment of the insurance contract,-tre they 
bound by regulations varying the terms of the con¬ 
tract by inconsistency therewith.^^ The status of 
the regulations as part of the contract of insurance 


is considered in § 72 b infra. 

Liberal construction. Regulations have been held 
entitled to the most liberal construction in favor 
of an insured,and to a liberal construction to 
the end of giving effect to the wishes and inten¬ 
tions of the persons insured.^® 

Retrospective operation. The power granted by 
statute to adopt regulations has been held not ex¬ 
ceeded or abused by a regulation having a retro¬ 
spective effect,and particular regulations have 
been held retrospective,^7 while at least one other 
has not.^^ 


Director of the Bureau to reconsider, 
set aside, or vacate, either his own 
orders or the orders of his predeces¬ 
sor in office, wherever error or ille¬ 
gality is, in his judgment, apparent.” 
— tr. S. V. Hines, (App.D.C.) 25 F.(2d) 
544, 546. 

8. Beehler v. U. S., (C.C.A.Ky.) 40 

F.(2d) 313—IVIagruder v. U. S., (D. 
C. Idaho) 32 P.(2d) 807—^Magruder 
V. U. S.. (D.aidaho) 31 F.(2d) 332 
—Jackson v. U. S., (D.C.Kan.) 24 
F.(2d) 981, reversed on other 

grounds (C.C.A.) U. S. v. Jackson, 
134 F.(2d) 241, 73 A.L,.It. 316, cer¬ 
tiorari granted Jackson v. U. S., 60 
S.Ct. 86, 280 U.S, 549, 74 L.Ed. 608, 
and affirmed 50 S.Ct. 294, 281 U.S. 
344, 74 L..Ed. 891—U. S. v. Law, (C. 
C,A.Mont.) 299 P. 61, reversing (D. 
C.) 290 P. 972, and reversed on 
other grounds Law v. U. S., 45 S. 
Ct. 175, 266 U.S. 494, 69 L.Ed. 401. 
“The statute and its judicial con¬ 
struction control, not the regulation.” 
—^Nordberg v. U. S., (D.C.Mont.) 51 
F.(2d) 271, 273. 

9. Beehler v. U. S., (C,C.A.Ky.) 40 
F.(2d) 313. 

Regulation held reasonable 
A regulation requiring claimant to 
support his claim by furnishing a 
statement supplying information as 
to his industrial activities, etc., is 
reasonable.—Burgett v. U. S., (C.C,A. 
Ill.) 80 F.(2d) 151. 

10. Bar tee v. U. S., (C.C.A.Tenn.) 60 
P.(2d) 247—Stamey v. U. S., (D.C. 
Wash.) 42 P.(2d) 879, reversed on 
other grounds (C.C.A) U. S. v. 
Stamey, 48 P.(2d) 150. 

Waiver by government 

The government may waive the 
provisions of war risk insurance 
regulations made for its protection.— 
Johnson v. White, (C.C.A.Ark.) 39 P. 
(2d) 793—Chichiarelli v. U. S., (D.C. 
Colo.) 26 F.(2d) 484—Farley v. U. S., 
(D.C.Or.) 291 P. 238. 

11. Miller v. U. S., (Ga.) 55 S.Ct. 
440, affirming (C.C.A.) 71 P.(2d) 
361, certiorari granted 55 S.Ct. 212, 
293 U.S. 551, 79 L.Ed. 654, rehear¬ 
ing denied 55 S.Ct. 635—^Lynch v. 
U. S., (Ga.) 54 S.Ct. 840, 292 U.S. 


I 571, 78 L.Bd. 1434, reversing (C.C. 
A.) 68 P.(2d) 490, certiorari grant¬ 
ed 54 S.Ct. 641, 292 U.S. 616, 78 D. 
Ed. 1474—Wilner v. U. S.. (Ga.) 54 
S.Ct. 840, 292 U.S. 571, 78 L.Ed. 
1434, reversing (C.C.A) 68 P.(2d) 
442, certiorari granted 54 S.Ct. 641, 
292 U.S. 617, 78 L.Ed. 1475—Harrop 
V. U. S., (D.ClSreb.) 10 F.Supp. 753. 
Regulation defining <*total perma¬ 
nent disability” within a war risk pol¬ 
icy as disability less than the statu¬ 
tory total disability would be void.— 
Nordberg v. U. S., (D.C.Mont.) 51 F. 
(2d) 271. 

Regulation extending Insurance 
contract to cover more than the death 
and total permanent disability named 
in the statute authorizing it cannot 
be sustained.—Miller v. U. S., (C.C.A. 
Ga.) 71 P.(2d) 361, certiorari granted 
55 S.Ct. 212. 

Curtailment of benefits 
“No power to curtail the amount of 
the benefits which Congress contract¬ 
ed to pay . . . could be given by 
any regulation promulgated by the 
Administrator.”—^Lynch v. U. S., 
(Ga.) 54 S.Ct, 840, 843, 292 U.S. 571, 
78 L.Ed. 1434, reversing (C.C.A.) 67 
F.(2d) 490, certiorari granted 54 S. 
Ct. 641, 292 U.S. 616, 78 L.Ed. 1474— 
Wilner v. U, S., (Ga.) 54 S.Ct. 840, 
843, 292 U.S. 571, 78 L.Ed. 1434, re¬ 
versing (C.C.A) 68 P.(2d) 442, cer¬ 
tiorari granted 54 S.Ct. 641, 292 U.S. 
617, 78 L.Ed. 1475. 

Regulations held valid 

(1) Regulation of the director of 

war risk insurance that a war risk 
insurance policy issued to one total¬ 
ly and permanently disabled should 
he effective as life insurance, but not 
as insurance against such disability. 
—Hicks V, U. S., (C.C.AVa.) 65 F. 
(2d) 517—Boulger v. U. S., (D.C. 

Mass.) 60 F.(2d) 560—^Anderson v. U. 
S., (C.C.AMont.) 36 P.(2d) 45. 

(2) Regulation defining total dis¬ 
ability and providing when it shall 
be deemed permanent.—^Bartee v, U. 
S., (C.C.A.Tenn.) 60 F.(2d) 247. 

(p Regulation of the veterans* bu¬ 
reau delegating to claims and rating 
boards authority, subject to final ad¬ 
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judication by the central office, to do 
all things necessary to adjudication 
of claims.—^Beehler v. U. S., (C.C.A. 
Ky.) 40 F.(2d) 313. 

(4) Regulation to the effect that 
every change of beneficiary shall be 
made in writing signed by the in¬ 
sured and witnessed by at least one 
person.—U. S. v. Napoleon, (C.C.A. 
Fla.) 296 P. 811. 

Miller v. U. S., (C.C.AGa.) 71 P. 
(2d) 361, certiorari granted 55 S.Ct. 
212 . 

13. U. S. V. Knoles, (C.C.AS.D.) 75 
P.(2d) 557. 

14u Magruder v. U. S., (D.C.Idaho) 
32 F.(2d) 807. 

15b Peart v, Chaze, (D.C.La.) 13 P. 
(2d) 908. 

IG. Baker v. U. S., (C.C.A.Tex.) 24 
P.(2d) 766—U. S. V. Law, (C.C.A. 
Mont.) 299 P. 61, reversing (D.C.) 
290 P. 972, and reversed on other 
grounds Law v. U. S., 45 S.Ct. 175, 
266 U.S. 494, 69 L.Ed. 401. 

17. Magruder v. U. S., (D.C.Idaho) 
32 P.(2d) 807—Magruder v. U. S., 
(D.C.Idaho) 31 P.(2d) 332—Baker 
V. U. S., (C.C.ATex.) 24 P.(2d) 766 
—U. S. V. Law, (C.C.AMont.) 299 
F. 61, reversing (D.C.) 290 P. 972, 
and reversed on other grounds Law 
V. U. S., 45 S.Ct. 175, 266 U.S. 494, 
69 L.Ed. 401. 

Regulation defining total perma¬ 
nent disability.—^U. S. v. Law, (C.C. 
AMont.) 299 P. 61, reversing (D.C.) 
290 P. 972, and reversed on other 
grounds Law v. U. S., 45 S.Ct. 175, 
266 U.S. 494, 69 L.Ed. 401. 

Regulations respecting cancellation 
of war risk insurance at insured’s re¬ 
quest and providing days of grace.— 
Magruder v. U. S., (D.C.Idaho) 32 F. 
(2d) 807—^Magruder v. U. S., (D.C. 
Idaho) 31 P.(2d) 332—Baker v. U. S., 
(C.C.ATex.) 24 P.(2d) 766. 

la Miller v. JJ. S., (Ga.) 55 S.Ct. 
440, affirming (C.C.A) 71 F.(2cl) 
361, certiorari granted 55 S.Ct. 212, 
293 U.S. 561, 79 L.Ed. 654, rehear¬ 
ing denied 55 S.Ct 635. 
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§ 68. - Persons Entitled 

a. Active service 

b. Persons disabled when enlisting 

c. Minors 

a. Active Service 

War risk insurance was available only to those In 
active service. 

War risk insurance was intended for those in 
the active service of the United States,regardless 
of the branch of such service in which they may 
have been enrolled. ^0 A member of the fleet naval 
reserve, whose only obligation is to answer a call 
to active duty, has been held not entitled to such 
insurance, not being in active service ;2i but a 
member of the national guard, called into service 
by the president, entered into active service, with¬ 
in a provision for automatic insurance, at the lat¬ 
est, when he reported for duty at a designated 

place.22 

b. Persons Disabled When Enlisting 

Whether a person disabled before enlistment is en¬ 
titled to automatic insurance is a matter of disagree¬ 
ment. 

It has been held that a person who was perma¬ 
nently and totally disabled before entry into the 
service is not deemed, under the provisions for au¬ 
tomatic insurance, to have a contract for insur¬ 
ance ; 23 but other authority holds that a person 
accepted for military service is entitled to the bene¬ 
fit of automatic insurance, regardless of insanity 
existing at the time of his enlistment but ascer¬ 
tained thereafter.24 


§ 70 

c. Minors 

Minors are not excepted from the operation of the 
war risk act. 

Minors are not excepted from the operation of 
the war risk insurance act, no distinction being 
made as to age.25 

§ 69. — Insurable Interest 

Where the original beneficiary had an Insurable In¬ 
terest, whether the subsequently substituted beneficiary 
had one is immaterial. 

Where the beneficiary named in the policy when 
it was issued had an insurable interest, it is im¬ 
material whether the beneficiary subsequently 
named by the insured, in place of the original one, 
had an insurable interest.^® 

§ 70. -Automatic Insurance and Conver¬ 

sion 

a. Automatic insurance 

b. Conversion 

a. Automatic Insurance 

The purpose of the “automatic” insurance provision 
was to award Insurance retroactively and automatical¬ 
ly to persons disabled during a specified time before en¬ 
actment of the War Risk Insurance Act. 

The purpose of the statutory provision for so- 
called ‘‘automatic” insurance has been said to be to 
award insurance retroactively and automatically to 
all persons totally and permanently disabled, during 
the time specified, while in the active service of the 
government during the World War, but prior to the 
enactment of the War Risk Insurance Act.27 Au- 


19. Dobbins v. U. S., (C.C.A.Cal.) 47 
F.(2d) 887—^U. S. v. Carlson, (C.C. 
A.Wash.) 44 F.(2d) 6. 

2a U. S. V. Carlson, supra. 

Examination, acceptance, and en^ 
xoUment in the army of the United 
States are not essential to “active 
service.”—^U. S. v. Carlson, (C.C.A. 
Wash.) 44 P.(2d) 5. 

21. Dobbins v. U. S., (C.C.A.Cal.) 47 
F.(2d) 887. 

Statutes inapplicable 
A number of sections of war risk 
insurance acts have been held inap¬ 
plicable to a member of the fleet 
naval reserve.—^Dobbins v. U. S., (C. 
C.A.Cal.) 47 F.(2d) 887. 

22. U. S. V. Carlson, (C.C.A.Wash.) 
44 F.(2d) 6. 

23. Stavros v. U. S., (D.C.Wash.) 3 
F.Supp. 213. 

Reason for rule 

“The automatic insurance was only 
to protect those who were ordered in¬ 
to dang^er or death before they had an 
opportunity to protect themselves by 

e-c.j.s.—31 


applying for insurance, and not to 
pension those who, prior to induction, 
were physically unfit to serve the 
United States.”—Stavros v. U. S., (D. 
C.Wash.) 3 F.Supp. 213, 218. 

Acceptance and discharge of disabled 
person 

One who was so disabled before 
entry, but was passed by the exam¬ 
ining officer for enlistment and al¬ 
most immediately discharged for his 
■disability without rendering any 
service, and without payment of any 
premium, is not deemed to have a 
contract of insurance.—Stavros v. U. 
S., (D.C.Wash.) 3 F.Supp. 213. 
Existing disability as not covered 
generally see infra § 74. 

Purpose of provision for automatic 
insurance stated see infra § 70 a. 

24. Caprio v. U. S., (C.C.A.Mass.) 45 
F.(2d) 520. 

That no real service was rendered 
to the government by the insane man 
“in the few days of his nominal serv¬ 
ice seems to us to make no difference 
in the law applicable to his rights. 
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That fact may lend an artificial color 
of injustice, in the result we reach, 
in this particular case. But we see 
no escape from the conclusion that 
Congress intended to safeguard all 
enlisted men from belated ascertain¬ 
ment of incapacity to render real 
military service to the United 
States.”—Caprio v. United States, (C. 
C.A.Mass.) 45 F.(2d) 520, 522. 

25. Von Der Lippi-Lipski v. U. S., 
55 App.D.C. 202, 4 F.(2d) 168. 

26. Lewis v. U. S., (C.C.A.Pa.) 66 P. 
(2d) 563. 

27. U. S. v. Preece, (C.C.A.Utah) 85 
P.(2d) 952—U. S. V. Carlson, (D.C. 
Wash.) 44 P.(2d) 6, 7. 

*Tf appellee was a member of that 
class of soldiers, he is entitled to the 
benefits conferred by the act, precise¬ 
ly as he would have been had he been 
a holder of a policy of war risk in¬ 
surance subsequent to the passage of 
the War Risk Insurance Act. After 
the passage of that act the soldier 
was required to apply for insurance 
in order to entitle himself to its bene- 
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tomatic insurance has been said to be neither re¬ 
newable term insurance nor converted insurance,^^ 
and it cannot become effective unless the soldier 
dies or becomes totally and permanently disabled.^^ 

Automatic insurance as a gratuity is considered 
in § 64 supra, the repeal thereof, in § 66 c supra, 
and the question as to what persons are entitled 
to automatic insurance, in § 68 supra. 

b. Conversion 

On certain conditions, and with limitations, recovery 
under the original policy may be permitted despite 
the conversion thereof to another policy. 

While the conversion of a war risk insurance pol¬ 
icy is, in the absence of fraud or mistake, a substi¬ 


tution for, and supersedes, the original policy,^® 
recovery for disability under the original policy is 
permitted, despite such conversion, even if the con¬ 
version is to a smaller policy,^^ there being no es- 
toppel,^^ on surrender of, or offer to surrender, the 
converted policy,^^ and even though the converted 
policy has been surrendered for cash and therefore 
cannot be produced,^^ particularly where the in¬ 
sured, in converting his insurance, relied on the 
mistaken statements of the government doctors that 
his total disability was only temporary; it 

has been held necessary to rescind the converted 
or renewal policy for fraud or mistake before re¬ 
covery can be had in an action on the original 
policy.®® Other authority holds that the conver- 


fits, but ... a soldier in the ac¬ 
tive service of the government on or 
after April 6, 1917, if totally and per¬ 
manently disabled, is deemed to have 
been granted insurance; that is to 
say, is to be treated and dealt with 
precisely as though he in fact held 
a policy of war risk insurance made 
available by the act. With this sin¬ 
gle difference it would seem that both 
classes of soldiers stand on an equal | 
footing in respect of insurance.**—^U. 
S. V. Carlson, supra. 

28. U. S. V. Preece, (CCA-Utah) 85 
F.(2d) 952, 954. 

28, U. S. V. Preece, supra. 

*‘In either event it is a matured 
claim at the time it is issued; and 
it cannot be renewed or converted.** 
—U. S. V. Preece, supra. 

30. Marker v. U. S., (D.C.Idaho) 43 
P.(2d) 466—Pranks v. U. S., (D.C. 
Or.) 43 F.(2d) 455—Duggan v. U. 
S., (D.C.Minn.) 36 P.(2d) 804, ap¬ 
peal dismissed 44 F.(2d) 1014, and 
U. S. V. Duggan, 44 F.(2d) 1021— 

U. S. V. Buzard, (C.C.A.Wash.) 33 
P.(2d) 883, followed in U. S. v. 
Kusnierz, 33 F.(2d) 887, and U. S. 

V. Cross, S3 P.(2d) 887. 

31. U. S. V. Arzner, (Wash.) 53 S.Ct. 
238, 2S7 U.S. 470, 77 D.Bd. 436, af¬ 
firming (C.C.A) 57 F.(2d) 488, cer¬ 
tiorari granted 53 S.Ct 21, 287 U.S. 
683, 77 Ii.Bd. 610, followed in (C.C. 
A.S.C.) U. S, V. Blackmon, 62 P.(2d) 
1082—U. S. V. Madigan, (C.C.A.Cal.) 
85 P.(2d) 609—U. S. v. Kane, (C.C. 
A.Wash.) 70 P.(2d) 396—U. S. v. 
Stamey, (C.C.A.Wash.) 48 P.(2d) 
150, reversing (D.C.) Stamey v. U. 
S., 42 F.<2d) 879—Long v. U. S., 
<C.C.A.Colo.) 45 P.(2d) 590—Mark¬ 
er V. U. S., (D.aidaho) 43 P.(2d) 
457—U. S. V. Schweppe, (C.C.A. 
Mo.) 38 F.(2d) 595—U. S. v. Gol¬ 
den. (C.C,A.N.M.) 34 F.(2d) 367— 
Larsen v. U. S., (D.C.Ariz.) 29 P. 
(2d) 847. 

Conditions on enforcement of con¬ 
verted policy 

When the government seeks en¬ 
forcement of a reissued converted 


policy, instead of the larger original 
one, it must show that the issuance 
was free from mistake or illegality, 
and fair, equal, and just in its terms 
and in the circumstances.—^Larsen v. 
U. S., (D.C.Ariz.) 29 F.(2d) 847. 

32. Quirk v. U. S., (D.C.Pa.) 45 P. 

(2d) 631—U. S. V. Golden. (C.C.A. 

N.M.) 34 F.(2d) 367—Andrews v. 

U. S., (D.aColo.) 28 P.(2d) 904. re¬ 
versed on other grounds (C.C.A.) 

U. S. V. Andrews, 43 P.(2d) 80. 
Beoson for rule 

“The fact deceased did not know 
his condition, and relied upon the Bu¬ 
reau in his application for reinstate¬ 
ment and conversion, cannot change 
the plaintiff’s status. The defendant 
on permanent, total disability was 
bound to pay by the terms of the 
policy, the legal obligation having 
matured. The liability became fixed 
in the full amount, and acceptance of 
a part of the due payment, even 
though it may have been through a 
reissued policy in lieu of the old, does 
not change the status nor bar plain¬ 
tiff’s claim to the balance. There 
was no benefit of right accruing to 
the plaintiff or damage to the defend¬ 
ant. , . . The defendant lost noth¬ 
ing, . . . and the plaintiff gain¬ 
ed nothing. . . . The fact is 
. . . deceased had due $10,000, and 
the defendant seeks to satisfy it by 
the payment of $2,000, and in this the 
plaintiff would he greatly wronged.** 
—^Larsen v. U. S., (D.C.Ariz.) 29 P. 
(2d) 847, 848. 

Effect of representations as to condi¬ 
tion 

The government, on the representa¬ 
tions of whose doctors, that his dis¬ 
ability was but temporary, the soldier 
relied in applying for conversion, and 
representing or implying that he was 
not totally and permanently disabled, 
cannot claim that he is estopped to 
claim total and permanent disability 
under the original policy.—Marker v. 
U. S., (D.C.Idaho) 43 P.(2d) 457—U. 
S. V. Schweppe, (G.C.A.MO.) 38 P.(2d) 
595—U. S, V. Golden, (C.C.A.N.M:) 34 
F.(2d) 367. 


XTo estoppel by attempt to convert. 
—U. S. V. Acker, (C.C.A.Ala.) 35 P. 
(2d) 646. 

Estoppel generally see infra § 77. 

33. U. S. V. Madigan, (C.C.A.Cal.) 
85 P.(2d) 609—Quirk v. U. S., (D.C. 
Pa.) 45 F.(2d) 631—Long v. U. S., 
(C.C.A.C 0 I 0 .) 45 P.(2d) 590—Mark¬ 
er V. U. S., (D.C.Idaho) 43 P.(2d) 
457—^U. S. V. Schweppe, (C.C.A.M 0 .) 
38 P.(2d) 595. 

Betentio-n of physical custody of 
the converted policy by the soldier is 
not, however, of consequence, and 
does not prevent recovery on the orig¬ 
inal, where the pleading tenders pos¬ 
session of the paper, and the decree 
cancels it as a contract.—^U. S. v. 
Golden. (C.C.A.N.M.) 34 P.(2d) 367. 

34. U. S. V. Arzner, (Wash.) 53 S.Ct. 
238, 287 U.S. 470, 77 L.Ed. 436, af¬ 
firming (C.C.A.) 57 F.(2d) 488, cer¬ 
tiorari granted 63 S.Ct. 21, 287 U. 
S. 583, 77 L.Ed. 510, followed in (C. 
C.AS.C.) U. S. V. Blackmon, 62 P. 
<2d) 1082. Contra U. S. v. An¬ 
drews, (C.C.A.C 0 I 0 .) 43 P.(2d) 80, 
reversing (D.C.) Andrews v. U. S., 
28 P.(2d) 904. 

Deductiou from judgment 
The government, where liable on 
the original policy, cannot deduct 
from the judgment thereon the 
amount paid insured as the cash sur¬ 
render value of the subsequent poli¬ 
cies.—^U. S. V. Arzner, (C.C.A.Wash.) 
57 P.(2d) 488, certiorari granted 53 
S.Ct. 21, 287 U.S. 683, 77 L.Ed. 610, 
and affirmed 53 S.Ct. 238, 287 U.S. 470, 
77 L.Bd. 436, followed in (C.C.A.S.C.) 
U. S. V. Blackmon, 62 P.(2d) 1082. 

35. Marker v. U. S., (D.C.Idaho) 43 
F.(2d) 457—-U. S. v. Schweppe, (C. 
C.A.MO.) 38 F.(2d) 595—U. S. v. 
Golden, (C.C.A.N.M.) 34 P.(2d) 867. 
The act of conversion was not a 

dischargei under such circumstances, 
of the government’s obligation under 
the original policy.—^U. S. v. Golden, 
(C.C.A.N.M.) 34 P.(2d) 367. 

36. Marker v. U. S., (D.C.Idaho) 43 
P.(2d) 456—U. S. V. Buzard. (C.C. 
A.Wash.) 33 P.(2d) 883, followed 
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sion discharges the original policy pro tanto, that 
is, to the extent of the amount of the later policy, ^7 
and that the insured is entitled to recover on the 
remaining part of the original policy.38 With these 
holdings should be considered the corresponding 
ones, set out below in § 77, with respect to rein^ 
stated policies. 

Statutes applicable to converted war risk insur¬ 
ance do not apply to unconverted insurance.^^ 

Conversion and reinstatement distinguished. The 
reinstatement of a policy of insurance has been said 
to be something different from the conversion of 
the insurance, and they have been distinguished 
in that conversion is a change from one state or 
condition to another, an alteration in form, sub¬ 
stance, or quality, while reinstatement implies plac¬ 
ing insured in the same condition that he sustained 
toward insurer before forfeiture was incurred, and 
does not imply the making of a new contract or 
policy.^^ 

Reinstatement is considered in § 77 infra. 

Conversion of void reinstated policy. As against 
the contention that fraud, rendering void the rein¬ 
statement of a policy, has no effect on the policy 
into which the reinstated policy is converted, the 
fraud precludes the existence of any valid policy 
to convert.^2 

Recovery of premiums paid. Where an origiikii 


§ 72 

policy is held not to have lapsed, insured is entitled 
to a refund or credit for the premiums paid on the 
converted policy.^3 

§ 71. Contract or Policy in General 

A war pfsk Insurance policy has the characteristics 
of any contract. It can be issued only on an application 
made within the prescribed time. 

A policy of war risk insurance, as stated above 
in § 64, is a contract; and it has all the legal 
qualities and characteristics of any other contract.^^ 

Timely application. No certificate of war risk 
insurance can lawfully be issued on an application 
not made within the period after enlistment pre¬ 
scribed by the statute,^5 the bureau of war risk 
insurance not being obliged to, and being under 
duty not to, accept a belated application.**6 

§ 72. —- Construction of Policy or Contract 

a. In general 

b. Effect of statutes, regulations, and ap¬ 

plication 

c. Construction as ordinary insurance 
a. In Creneral 

Within limitations, the poiicy should be liberally con* 
strued, in favor of the Insured; and the whole of It 
should be considered. 

A policy of war risk insurance should be given 


in U. S. V. Kusnierz, 33 F.(2d) 887, 
and U. S. V. Cross. 33 F.(2d) 887. 

Separate suit for caaLceUation of 
the converted policy is not, however, 
required before suit on the original 
policy.—^Marker v. U. S., (D.C.Idaho) 
43 F.(2d) 457—XT, S. v. Golden, (C.C, 
A.N.M.) 34 F.(2d) 367. 

37. XT. S. V. Andrews, (C.C.A.C 0 I 0 .) 
43 F.(2d) 80, reversing (D.C.) An¬ 
drews V. U. S., 28 P.(2d) 904. 

38. XT. S. V. Andrews, (C.C.AColo.) 
43 F.(2d) 80, reversing (D.C.) An¬ 
drews V. U. S.. 28 F.(2d) 904. 

33. Perrydore v. Hester, 110 So. 403, 
215 Ala. 268. 

4a Raives v. Raives, (C.C.A,N.T.) 
54 P.(2d) 267, affirming (D.C.) 

Raives v. XT. S., 39 F.(2d) 142— 
Stamey v. XT. S„ (D.C.Wash.) 42 
F.(2d) 879, reversed on other 

grounds (C.C.A.) XT. S. v. Stamey, 
48 F.(2d) 150. 

41. Stamey v. U. S., (D.C.Wash.) 42 
F.(2d) 879, reversed on other 

grounds (C.C.A) XT. S. v. Stamey, 
48 F.(2d) 150. 

42- Raives, v. Raives, (C.C.A.N.T.) 
54 F.(2d) 267, affirming (D.C.) 

Raives v. U. S., 39 F.(2d) 142. 


43. XT. S. V. Madigan, (C.C.A.CaL) 
85 P.(2d) 609. 

Beason. for rule 

“The subsequent policy not being 
additional insurance, but a conver¬ 
sion of the original, which is held not 
lapsed, the insured actually received 
nothing for the premiums paid there¬ 
on and is entitled to credit therefor.** 
—^U. S. V. Madigan, (C.C.ACal.) 85 
F,(2d) 609, 612. 

44. Cockrell v. XT. S., (C.C.A.Iowa) 
74 F.(2d) 151. 

45. McCormack v. J. S., (C.C.AN. 
Y.) 66 F,(2d) 519. 

Batificatiou by soldier 

(1) Where the beneficiary made ap¬ 
plication on behalf of the soldier, his 
ratification, within a reasonable time 
after the filing, without fault on the 
part of either, should be held suf¬ 
ficient, and the application treated as 
made on the date of signing by the 
beneficiary.—^XJ. S. v. Le Page, (C.C. 
AMass.) 59 P.(2d) 165. 

(2) A congressional resolution, ex¬ 
tending the time for making war risk 
insurance applications, did not pre¬ 
vent the soldier's ratification of the 
beneficiary's prior application after 
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the date to which the time was ex¬ 
tended.—^XT. S. V. Le Page, supra. 

(3) The rule that a principal can¬ 
not ratify his agent's unauthorized 
act after he can no longer perform it 
himself does not apply to the ratifi¬ 
cation referred to in (1) and (2) 
above, particularly where the soldier 
had previously expressed his con¬ 
sent to the beneficiary's making ap¬ 
plication, and the delay in his ratify¬ 
ing was due to the government—^U. 
S. V. Le Page, supra. 

4a McCormack v. XT. S., (C.C.A.H. 

T.) 66 F.(2d) 519. 

^rotations as showing acceptance 

(1) A written statement of the 
commanding officer on the application 
that a charge of premium would be 
made monthly was necessarily condi¬ 
tioned on acceptance by the bureau 
of war risk insurance.—^McCormack 
V. U. S., (C.C.A.N.T.) 66 F.(2d) 519. 

(2) Where a belated application 
was marked "I^ull and Void" by the 
bureau of war risk insurance, a no¬ 
tation on the record card reading 
“Certificate Sent to 1 B" meant that 
the certificate was to be sent to a 
single beneficiary if the application 
should be accepted.—^McCormack v. 
XT. S., supra. 
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a liberal construction^'^ in favor of insured,to | 
give effect to its purpose,^ ^ and so as to afford 
the protection intended by the statutes; 50 and an 
ambiguity is to be resolved in his favor ;5i how¬ 
ever, the language must be given its fair mean¬ 
ing,52 and the court cannot, under the guise of lib¬ 
eral construction, close its eyes to the undisputed 
facts disclosed by the record.52 

In construing the contract, the court must give 
full force and effect to each part; 54 and, to find 
the true meaning thereof, all the expressions must 
be considered together. 5 5 

An established administrative construction, while 
not conclusive, is entitled to great weight.50 


b. Effect of Statutes, Regulations, and Applica¬ 
tion 

V^ar risk insurance must be construed with reference 
to the controlling federal statutes and regulations. The 
statutes, regulations, and application are part of, and 
read into, the insurance contract. 

War risk insurance must be construed with ref¬ 
erence to the federal statute in pursuance of which 
the contract was made, the regulations promulgated 
thereunder, and the decisions applicable thereto.57 
In other words, the law of the United States,58 
including that adopted after the making of the con¬ 
tract of insurance,52 is part of, and is read into, 
the contract, as are regulations adopted under the 


47. IT. S. V. Harrell, (C.C.A.Okl.) 66 
F.(2d) 231—U. S. V. Clapp, (C.C.A. 
Vt.) 63 F.(2d) 793—U, S. v. Hairs¬ 
ton, (C.C.A.Ark.) 55 F.(2d) 825— 
U. S. V. Grume, (C.C.A.Tex.) 54 F. 
(2d) 556—Nicolay v. U. S., (C.C.A. 
Colo.) 51 F.(2d) 170—Blair v. XJ. S.. 
(C.C.A.Ark.) 47 F.(2d) 109—U. S. v. 
Phillips, (C,C.A.Mo.) 44 F.(2d) 689 
—^TJ. S. V. Worley, (C.C.A.Neb.) 42 
F.(2d) 197—U. S. V. Eliasson, (C.C. 
A.Mont.) 20 F.(2d) 821. 

<<Coug^ess evidently intended that 
such contracts should he so con¬ 
strued, as appears by the amendment 
to the War Veterans Act of July 3, 
1930 <38 U.S,C.A. § 518), making such 
contracts incontestable except for 
certain specific reasons named there¬ 
in.”—Quirk V. U. S., (D.C.Pa.) 45 F. 
(2d) 631, 637. 

liberal constiuction.”—Ma- 
gruder v. U. S., (D,C.Idaho) 32 F.(2d) 
807, 810. 

'<G>reat liberality of construction.” 
—Starnes v. U. S., (D.C.Tex.) 13 F. 
(2d) 212, 213. 

Opinion to- other effect 
“The ordinary rules of liberal con¬ 
struction of the terms of an insur¬ 
ance contract . do not and 

should not apply to insurance grant¬ 
ed by the government, as a part of 
its program of assistance to the sol¬ 
diers and sailors of the great war.”— 
Jackson v. U. S., (D.C.Kan.) 24 F.(2d) 
981, 984, reversed on other grounds 
(C.C.A.) U. S. V. Jackson, 34 F.(2d) 
241, 73 A.L.R. 316, certiorari granted 
Jackson v. U. S., 50 S.Ct. 86, 280 U. 
S. 549, 74 L.Bd. 608, and afiirmed 60 
S.Ct. 294, 281 U.S. 344, 74 L.Ed. 891. 

4S. U. S. V. Flippence, (C.C.A.Utah) 
72 F.(2d) 611—Snodgrass v. U. S., 
(C.C.A.Cal.) 61 F.(2d) 99—Hirt v. 
U. S., <C.C.A.N.M.) 56 P.(2d) 80— 
U. S. V, Perry, <C.C.A.Ark.) 56 F. 
(2d) 819—McNally v. U. S., (C.C.A. 
Minn.) 52 P.(2d) 440—U. S. v. Wil¬ 
son, (C.C.A.S.C.) 50 P.(2d) 1063—^ 
Knight V. U. S., (B.C-Me.) 45 P.(2d) 
202—^jVIagruder v. U. S., (D.C.Ida- 
ho) 32 P.(2d) 807—U. S. v. Sligh,, 


(C.C.A.Ariz.) 31 P.(2d) 735, certio¬ 
rari denied 50 S.Ct 18, 280 U.S. 559, 
74 L.Ed. 614—U. S. v. Cox, (C.C.A. 
Tex.) 24 F.(2d) 944—Starnes v, U. 
S., (D.C.Tex.) 13 P.(2d) 212. 
Misconduct of insured 

“It is suggested . . . that the 

nature of the disease with which the 
insured was afflicted [syphilis] indi¬ 
cates misconduct on his part, and 
that therefore the usual rules with 
reference to a liberal construction of 
the policy in his behalf do not apply 
. . . this position is untenable.”— 
U. S. V. Seattle Title Trust Co., (C.C. 
A.Wash.) 63 F.(2d) 435, 437. 

49*. U. S. V. Crume, (C.C.A.Tex.) 64 
P.(2d) 556. 

50. Quirk v. U. S., (D.C.Pa.) 45 P. 
(2d) 631. 

51. Boyett v. U. S.. (C.C.A.Ga.) 86 
F.(2d) 66. 

52. U. S. V. Clapp, (C.C.A.Vt.) 63 F. 
(2d) 793. 

53. U. S. V. Le Due, (C.C.A.Minn.) 48 
P.(2d) 789, certiorari denied Leduc 
V. U, S„ 52 S.Ct. 14, 284 U.S. 631, 
76 L.Ed. 537. 

54. In re Sabin’s Estate, 227 N.T.S. 
120, 131 Misc. 451, reversed on 
other grounds 228 N.Y.S. 890, 2L'’4 
App.Div. 702. 

55. Boyett v. U. S., (C.C.A.Ga.) 86 
P.(2d) 66. 

56. Boyett v. U. S., supra. 
Construction, held not shown 

A letter of the director of the vet¬ 
erans' administration, informing in¬ 
sured’s administratrix that it would 
be necessary to allege that insured 
became permanently and totally dis¬ 
abled before the expiration of the 
grace period, and a letter rejecting 
the claim on the ground that the evi^ 
dence was not sufficient to establish 
that insured was disabled while the 
insurance was in force, were held in¬ 
sufficient to establish an adminis¬ 
trative construction that the total 
disability which had been proved to 
exist before the expiration of the 
grace period would prevent lapse of 
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the policy.—^Boyett v. U. S., (C.C.A. 
Ga.) 86 P.(2d) 66. 

Administrative definition of total 
permanent disability see infra § 
81 a. 

57. Boyett v. U. S., supra—Raives 

V. Raives, (C.C.A.N.T.) 54 P.(2d) 
267, affirming (D.C.) Raives v. U. 

S., 39 P.(2d) 142—Stemfeld v. U. 

S., (D.C.N.T.) 32 P.(2d) 789— 

White v. U. S.. (D.C.Va.) 299 P. 
855, affirmed 46 S.Ct. 274, 270 U.S. 
175, 70 L.Ed. 530—Cassarello v, U. 

S., <D.C.Pa.) 271 P. 486. 

58. U.S.—Pennell v. U. S., (C.C.A. 

Tex.) 67 F.(2d) 768—U. S. v. 

Vance, (C.C.A.MO.) 48 F.(2d) 472 
—U. S. V. Conklin, (C.C.A.Cal.) 27 
P.(2d) 45, reversing (D.C.) Conk¬ 
lin V. U. S., 21 P.(2d) 141, certio¬ 
rari denied 49 S.Ct. 33, 278 U.S. 
636, 73 L.Ed. 552—Gregg v. U. S., 

(C.C.Ind.) 15 P.(2d) 8—U. S. v. 

Napoleon, (C.C.A.Fla.) 296 F. 811— 
Helmholz v. Horst, (C.C.A.Ohio) 

294 P. 417, affirming Horst v. U. S., 
(D.C.) 283 P. 600. 

Minn.—^In re Bergstrom’s Estate, 259 
N.W. 548. 

Ohio.—Tax Commission of Ohio v. 
Rife, 162 N.E. 398, 27 Ohio App. 
516, affirmed 162 N.E. 390, 119 Ohio 
St. 83. 

Tenn.—^Newborn v. De Witt, 51 S.W. 
(2d) 478, 164 Tenn. 519. 

59. U.S.—U. S. V. Carlson, (C.C.A. 
Wash.) 44 P.(2d) 5—U. S. v. Conk¬ 
lin, (C.C.A.Cal.) 27 P.(2d) 45, re¬ 
versing (D.C.) Conklin v. U. S., 21 
F.(2d) 141, certiorari denied 49 S. 
Ct 33, 278 U.S. 636, 73 L.Ed. 552- 
White V. U. S., (D.C.Va.) 299 P. 
855, affirmed 46 S.Ct. 274, 270 U.S. 
175, 70 L.Ed. 530. 

N.T.—^In re Smith’s Estate, 253 N.T. 
S. 825, 141 Misc. 651—In re Sabin's 
Estate, 227 N.Y.S. 120, 131 Misc. 
451, reversed on other grounds 228 
N.Y.S. 890, 224 App.Div. 702. 

Pa.—^In re Ogilvie’s Estate, 139 A. 
826, 291 Pa. 326. 

Tenn.—Eblen v. Jordan, 33 S.W.(2d) 
65, 161 Tenn. 509. 

“Amendatory legislation in legal 
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statute,including any reasonable regulation 
adopted after the certificate issued,and the ap¬ 
plication for insurance.®^ 

c. Constmction as Ordinary Insurance 

By the weight of authority, war risk insurance con¬ 
tracts are not to be construed according to rules gov¬ 
erning ordinary insurance. 

While it has been held that the provisions of a 
section of the War Risk Insurance Act are to be 
construed and determined by the rules applicable 
to similar provisions in any other contract of in¬ 
surance,other authority holds that, war risk in¬ 
surance being a special statutory kind of insur¬ 
ance, contracts issued thereunder are not to be in¬ 
terpreted and construed according to the principles 
of law governing accident insurance or other con¬ 
tracts of insurance,64 or according to cases deal¬ 
ing with ordinary contracts of insurance,®^ and 


that the strict rules applicable to ordinary insurance 
do not govern. 6 6 

§ 73. - Reformation of Policy 

Examine Pocket Parts for later cases. 

§ 74. - Commencement and Duration of 

Risk 

To justify recovery, death or disability must have 
occurred while the policy was in force; thus, disability 
existing before application was made or arising after 
the policy expired or lapsed is not covered. 

To justify recovery for death under a war risk 
insurance policy, it must have occurred while the 
policy was in force,67 or insured must have become 
totally and permanently disabled during that pe- 
riod.®^ Likewise, recovery can be had for total and 
permanent disability only if it occurred and ex¬ 
isted while the policy was in force, ^ 9 whether dur- 


eftect constitutes new, different, and 
additional terms in the insurance 
policy, exactly as though they had 
been incorporated in it.”—^U. S. v. 
Carlson. (C.C.A.Wash.) 44 F.(2d) 6. 9. 
eo. U.S.—U. S. V. Barry, (C.C.A. 
Tenn.) 67 F.(2d) 763, certiorari de¬ 
nied Barry v. U. S., 54 S.Ct 857— 
Hicks V. U. S„ (C.C.A.Va.) 65 F. 
(2d) 517—Boulger v. U. S., (D.C. 
Mass.) 60 F.<2d) 560—-Anderson 
V. U. S., (C.C.A.Mont) 36 F,(2d) 
46—Sawyer v. U. S., (C.C.A.N.Y.) 
10 P.(2d) 416—^Birmingham v. U. 

5.. (C.C.A,Mo.) 4 F.(2d) 508— 

Helmholz v. Horst, (C.C.AOhio) 
294 F. 417, affirming Horst v. U. 

5., (D.C.) 283 F. 600. 

Tenn.—^Newborn v. De Witt, 51 S.W. 
(2d) 478, 164 Tenn. 519. 

61. Ross V. U. S., (C.C.A.Tex,) 49 F. 
(2d) 541. 

62. U.S.-^Jenkins v. U. S., (D.C. 
Wis.) 24 F.(2d) 452. 

N.T.—^In re Sabin's Estate, 227 N.T. 
S. 120, 131 Misc. 461, reversed on 
other grounds 228 N.T.S. 890, 224 
App.Div. 702. 

Tenn.—^Newborn v. De Witt, 61 S.W. 
(2d) 478, 164 Tenn. 519. 

63. Jensen v. U. S., (D.C.Or.) 29 P. 
(2d) 951. 

64. Sternfeld v. U. S., (D.C.N.T.) 
32 P.(2d) 789—Jenkins v. U. S., (D. 
C.Wis.) 24 F.(2d) 452—Bean v. U. 

S., (D.C.Kan.) 7 P.(2d) 393—U. S. 
V. Law, (C.C.A.Mont) 299 P. 61, 
reversing (D.C.) 290 P. 972, and re¬ 
versed on other grounds Law v. U. 

S., 45 S.Ct. 176, 266 U.S. 494, 69 
L.Ed. 401. 

Ambiguity 

“The policy [is not] in the ordi¬ 
nary sense of the term written as by 
an insurance company, to be con¬ 
strued in case of ambiguity against 
the insurer who prepared it”—^Jen¬ 


kins V. U. S., (D.aWis.) 24 P.(2d) 
452. 

Other insurance distinguished see su¬ 
pra § 64 note. 

65. U. S. V. Cox, (C.C.A.Tex.) 24 P. 
(2d) 944. 

66. Peart v. Chaze, (D.C.La.) 13 P. 
(2d) 908. 

67. U. S. V. Spaulding, (Fla.) 55 S. 
Ct 273, 294 U.S. 498, 79 L.Ed. 617, 
reversing (C.C.A.) 68 P.(2d) 656, 
certiorari granted 55 S.Ct. 86, 293 
U.S. 540, 79 L.Ed. 646, rehearing 
denied 55 S.Ct 504, 294 U.S. 731, 79 
L.Ed. 1261, followed in Olsen v. 
U. S., (C.C.A.Pla.) 74 F.(2d) 1018 
—U. S. V. Kiles, (C.C.A.MO.) 70 P. 
(2d) 880—Rose v. U. S., (C.C.A. 
N.M.) 70 F.(2d) 68—Thompson v. 
U. S., (C.C.A.S.D.) 65 P.(2d) 897— 
Schmidt v. U. S., (C.C.A,Neb.) 63 
P.(2d) 390—Boulger v. U. S., (D.C. 
Mass.) 60 P.(2d) 560—^Eggen v. 
U. S., (C.C.A.Minn.) 58 P.(2d) 616 
—Davis V. U. S., (D.C.Va.) 57 P. 
(2d) 871. 

66. U. S. V. Searls, (C.C.A.W.Va.) 
49 P.(2d) 224—Evans v. U. S., (C. 
C.A.Or.) 43 P.(2d) 719. 

69. U. S. V. Spaulding, (Pla.) 55 S. 
Ct 273, 294 U.S. 498, 79 L.Ed. 617, 
reversing (C.C.A.) 68 P.(2d) 656, 
certiorari granted 55 S.Ct 86, 293 
U.S. 540, 79 L.Ed. 646, rehearing 
denied 55 S.Ct 504, 294 U.S. 731, 79 
L.Ed. 1261, followed in Olsen v. U. 

S., (C.C.A.Pla,) 74 P.(2d) 1018— 
Evans v. U. S., (C.C.A.I11.) 83 P. 
(2d) 539—^Lawhon v. U. S., (C.C.A, 
Okl.) 82 P.(2d) 921—U. S. v. Bry¬ 
an, (C.C.A.La.) 82 P.(2d) 784— 

U. S. V. Huddleston, (C.C.A.I11.) 
81 F.(2d) 593—^U. S. v. Sandifer, 
(C.C.A.La.) 76 P.(2d) 661—U. S. 

V. Reeves, (C.C.A.Tenn.) 75 F.(2d) 
368—Cockrell v. U. S., (C.C.A.Iowa) 
74 P.(2d) 151—^Purbee v. U. S., (C. 
C.A.W.Va.) 73 F.(2d) 190—Harris 
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V. U. S., (C.C.A.Va.) 70 P.(2d) 88^ 
—U. S. V. Kiles, (C.C.A.MO.) 70 P. 
(2d) 880—U. S. V. Johnson, (C.C. 
A.Okl.) 70 P.(2d) 399—Rose v. U. 

S., (C.C.A.N.M.) 70 F.(2d) 68— 

U. S. V. Green, (C.C.A.Mo.) 69 P. 
(2d) 921—U. S. V. Duncan, (C.C.A. 
Ind.) 67 P.(2d) 356—U. S. v. Ham¬ 
mons, (C.C.A.Okl.) 66 P.(2d) 912— 
U. S. V. Fritz, (C.C.A.Pa.) 66 F. 
(2d) 300—Thompson v. U. S., (C.C. 
A.S.D.) 65 P.(2d) 897—Wilks v. U. 

S., (C.C.AN.Y.) 65 P.(2d) 775—U. 
S. V. Ivey, (C.C.A.Okl.) 64 P.(2d) 
653—U. S. V. Lumbra, (C.C.A.Vt) 
63 P.(2d) 796, certiorari granted 
Lumbra v. U. S., 54 S.Ct 58, 290 
U. S. 611, 78 L.Ed. 635, and affirmed 
54 S.Ct 272, 290 U.S. 551, 78 L.Ed. 
492—Schmidt v. U. S., (C.C.A.Neb.) 
63 P.(2d) 390—U. S. v. Pullig, (C 
C.A.Ark.) 63 P.(2d) 379—U. S. v. 
Stack, (C.C.A.S.C.) 62 P.(2d) 1056 
—U. S. V. Diehl, (C.C.A.W.Va.) 62 
P.(2d) 343, followed in (C.C.A.S. 
C.) U. S. V. Butler, 62 F.(2d) 1083 
—^U. S. V. McCreary, (C.C.AOr.) 61 
F.(2d) 804—Snodgrass v. U. S., (C. 
C.A.Cal.) 61 P.(2d) 99—Boulger v. 

U. S., (D.C.Mass.) 60 P.(2d) 560— 
Eggen V. U. S., (C.C.A.Minn.) 58 P. 
(2d) 616—Davis v. U. S., (D.C.Va.) 
57 F.(2d) 871—U. S. v. McLaugh¬ 
lin, (aC.A.Neb.) 53 P.(2a) 450— 
McNally v. U. S., (C.C.A.Minn.) 62 
P.(2d) 440—-Wojciechowski v. U. 

S., (D.C.N.Y.) 51 F.(2d) 385— 
Wiedeman v. U. S., (D.C.Mont) 61 
P.(2d) 279—U. S. V. Lawson, (C. 
C.A.Idaho) 50 F.(2d) 646—U. S. 

V. Searls, (C.C.A.W.Va.) 49 P.(2d) 
224—Nichols v. U. S., (D.C.Ky.) 48 
P.(2d) 293—U. S. V. Cole, (C.C.A. 
Ohio) 46 P.(2d) 339—Warren v. 
U. S., (D.aidaho) 42 P.(2d) 756— 
U. S. V. Golden, (C.C.A.N.M.) 34 P. 
(2d) 367—U. S. V. McPhee, (C.C.A. 
Wash.) 31 P.(2d) 243—Jackson v. 
U. S.. (D.C.Kan.) 24 P.(2d) 981, 
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ing, or after the termination of, the service of in- 
sured^O Thus, total and permanent disability 
which existed at, and prior to, the time when the 


application for the insurance was made or the 
soldier enlisted cannot be held to be covered by 
the insurance,*^^ even though incurred while acting 


reversed on other grounds (C.C.A.) 
U. S. V. Jackson. 34 F.<2d) 241, 73 
A.L..II. 316, certiorari granted 
Jackson v. U. S., 50 S.Ct. 86, 280 U. 
S. 549, 74 L.Ed. 608, and affirmed 
50 S.Ct. 294, 281 U.S. 344, 74 L.Bd. 
891—Stavros v. U. S., (D.C.Wash.) 

3 F.Supp. 213. 

Exact time disahility hegan need 
not be shown.—U. S. v. McLaughlin, 
(C.C.A.Neb.) 53 F.(2d) 450—U. S. v. 
Scott, (C.C.A.Tenn.) 50 F.(2d) 773— 
La Marche v. U. S., (C.C.A.Wash.) 28 
F.(2d) 828. 

Exact place of injnxy need not he 
shown.—^La Marche v. U. S., (C.C.A. 
Wash.) 28 F.(2d) 828. 

“The subsequent events may be 
such in point of time or circumstance 
as to constitute evidence of the con¬ 
ditions upon which the disability ex¬ 
isting during the life of the policy 
was based, but they are of no im¬ 
portance unless they do constitute 
such evidence, because they do not 
of themselves condition the right of 
recovery under the policy, which 
must depend entirely upon the con¬ 
ditions which existed when the pol¬ 
icy was alive.”—^Eggen v. U. S., (C. 
C.A.Minn,) 68 F.(2d) 616, 619. 

Disability at time of discharge 
from tlxe army.—^Humble v. U. S., (D. 
C.Ky.) 49 F.(2d) 600—^Parrigan v. 
U. S., (D.aKy.) 6 F.Supp. 333. 
Eartial disability bscoming total 
The government would be liable if, 
before entering the service, insured 
had a mental disease, progressive in 
its nature, which only partially dis¬ 
abled him, and, after enlistment and 
while the policy was in force, became 
totally and permanently disabled by 
reason of such disease.—^Nall v. U. 

S., (D.C.Miss.) 8 F.Supp, 69. 

Time of medical examinatioxi 

It is not necessary that the medi¬ 
cal examination, from which the ex¬ 
istence of total and permanent dis¬ 
ability within the insurance period 
was determined, should have been 
made during the time when the in¬ 
surance was in force.—Green v. U. 
S„ (C.C.A.MO.) 57 F.(2d) 9. 

Insured’s opinion as to disability 
(1) Insured’s statement at the time 
of his discharge that he had no rea¬ 
son to believe he was suffering from 
any disability or impairment of 
health incurred in the service, and 
his statement eight years later when 
he applied for reinstatement of in¬ 
surance that he was not then totally 
and permanently disabled, were evi¬ 
dence that he did not consider him¬ 
self totally and permanently disabled 
at the time the policy lapsed, which 
was a few months after his dis¬ 
charge—Stephenson v. U. S., (C.C. 
A.Mo.) 78 F.(2d) 355. i 


(2) Excessive delay as incompati¬ 
ble with belief in disability see in¬ 
fra § 92 a. 

Burden of proof see infra § 97 c. 

70. U. S. V. Spaulding, (Fla.) 55 S. 
Ct 273, 294 U.S. 498, 79 L.Ed. 617, 
reversing (C.C.A.) 68 F.(2d) 656, 
certiorari granted 55 S.Ct 86, 293 
U.S. 540, 79 L.Ed. 646, rehearing 
denied 55 S.Ct. 504, 294 U.S. 731, 79 
L.Ed. 1261, followed in Olsen v. 

U. S., (C.C.A.Fla.) 74 F.(2d) 1018. 

71. Mason v. U. S., (C-C.AMo.) 75 F. 
(2d) 54—Hicks v. U. S., (C.C.A. 
Va.) 65 F.(2d) 517—U. S. v. Ste¬ 
vens, (C.C.A.Minn.) 64 F.(2d) 853, 
reversing (D.C.) Stevens v. U. S., 
60 F.(2d) 159—U. S. v. Kaminsky, 
(C.C.A.Ga.) 64 F.(2d) 735—Schmidt 

V. U. S., (C.C.A,Neb.) 63 F.(2d) 
390—^Boulger v. U. S., (D.C.Mass.) 
60 F.(2d) 560—Davis v. U. S., (D. 
C.Va.) 57 F.(2d) 871—Anderson v. 
U. S., (C.C.A.Mont) 36 F.(2d) 45— 
Jordan v. U. S., (C.C.A.Ariz.) 36 
P.(2d) 43. 

“The language used [in the stat¬ 
ute] . . . cannot fairly be regard¬ 
ed as consistent with the existence 
of an intention to authorize the cre¬ 
ation of a liability for a loss or dam¬ 
age resulting from an event which 
occurred or a condition which exist¬ 
ed before the insured was employed 
in the military or naval service of 
the government Manifestly what 
was intended to he provided for was 
protection against risks arising aft¬ 
er the insured entered the service, 
not indemnity for loss or damage due 
to what had occurred before he en¬ 
tered the service.”—^U. S. v. Kamin¬ 
sky, (C,C.A.Ga.) 64 F.(2d) 735, 736. 
To same effect Nall v. U. S., (D.C, 
Miss.) 8 F.Supp. 69. 

Effect of acceptance for service 

(1) “A man who is permanently 

and totally disabled is not accepted 
for service in the army, and when 
the government doctors passed him 
for service, and the government 
granted the insurance, the govern¬ 
ment is foreclosed from defending 
upon ground of prior physical dis¬ 
ability.”—Jackson v. U. S., (D.C. 

Kan.) 24 F.<2d) 981, 983, reversed 
on other grounds (C.C.A.) U. S. v. 
Jackson, 34 F.(2d) 241, 73 A.L.R. 
316, certiorari granted Jackson v. U. 

S., 50 S.CL 86, 280 U.S. 549, 74 L.Ed. 
608, and affirmed 50 S.Ct. 294, 28l U. 
S. 344, 74 L.Ed. 891. To same effect 
Jagodnigg v, U. S., (D.C.Mo.) 295 F. 
916. 

(2) “The probability that a person 
who was both totally and perma¬ 
nently disabled from following any 
gainful occupation would be accepted 
for military service is so slight that 
we do not hesitate, under the cir¬ 
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cumstances of the instant case, to 
hold that the finding by the Medical 
Advisory Board, on his admission to 
the service, that he was qualified 
for general military service rebuts 
any inference that might be drawn 
from other parts of the record to the 
effect that the insured was totally 
and permanently disabled before the 
policy came into effect.”—U. S. v. 
Domangue, (C.C.A.I11.) 79 P.(2d) 647. 
648. 

Perfect health not required 

Where total permanent disability 
occurs while the insurance is in 
force, the government cannot de¬ 
fend on the ground that insured was 
not in perfect health when the in¬ 
surance was granted.—^Jackson v. U. 

S., (D.C.Kan.) 24 F.(2d) 981, revers¬ 
ed on other grounds (C.C.A.) U. S. 
v. Jackson. 34 F.(2d) 241, 73 A L.R 
316, certiorari granted Jackson v. U. 

S., 50 S.Ct. 86, 280 U.S. 549, 74 t .Ed. 
608, and affirmed 50 S.Ct 394, 281 
U.S. 344, 74 L.Ed. 891. 

Injury after final date for fvppUca- 
tion 

Insured, who was wounded after 
the time for applying for a war risk 
insurance policy, was held entitled 
to recover thereon for resulting dis¬ 
ability as against a contention that 
the policy, the date of which was not 
stated in the complaint, might have 
been issued after insured’s injury.— 
U. S. V. Suomy, (C.C.A.Or.) 70 F.(2d) 
542. 

Rule applied to reinstated policy 

(1) In general.—U. S. v. Mclver, 
(C.C.A.N.C,) 77 F.(2d) 208—U. S. V, 
Stevens, (C.C.A.Minn.) 64 F.(2d) 853, 
reversing (D.C.) Stevens v. U. S., 
60 F.(2d) 159. 

(2) On the other hand, it has been 

held that “the issuance of . . . 

[a reinstated] policy is such an af¬ 
firmation that there was a risk to 
be insured against as that defendant 
may not, on this evidence, assert that 
the risk did not exist, or defeat re¬ 
covery on these policies on the 
ground of an already existent disa¬ 
bility without pleading and proof of 
fraud in securing the reinstatement” 
—U. S. v. Chandler. (C.C.A.Ala.) 77 
F.(2d) 452. 

Effect of proviso 

A proviso in the statute that a war 
veteran may rely on a prior policy 
and surrender any subsequent one 
was intended to abolish the rule of 
estoppel by contract, but not to per¬ 
mit recovery on a reinstated contract 
for disability not occurring after re¬ 
instatement.—^U. S. V. Stevens, (C.C. 
A.]Minn.) 64 F.(2d) 853, reversing 
(D.C.) Stevens v. U. S., 60 F.(2d) 
159. 
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in the line of duty,72 since, as stated in § 64, su¬ 
pra, the contract is one of insurance and not of 
indemnity; nor is disability arising or beginning 
after the expiration or lapse of the policy so cov¬ 
ered,even though caused by service during the 
war,*^^ or by conditions arising while the policy 
was in force.'^s The total disability must become 
permanent before the policy lapses; permanency 
developing thereafter cannot resurrect a dead 
policy.76 

The insurance of a soldier, who applied for in¬ 
surance within one hundred twenty days after his 
induction into the service and while still in the 
service, relates back to the date of his enlistment 
and covers an injury and disability which occurred 
between that date and the date of application.’^'^ 

§ 75. — Cancellation, Surrender, or Rescis¬ 
sion 

Request for cancellation must be unequivocal. A 
converted policy entered Into through fraud or mis¬ 
take may be rescinded. 

The general rule, stated in § 458 of the title In¬ 
surance [32 C.J. p 1260 note 32], that request 
for cancellation of an insurance policy must be un¬ 


equivocal and absolute applies to a policy of war 
risk insurance.78 a converted policy entered into 
through fraud or mistake may be rescinded or 
avoided but untrue statements made by a sol¬ 
dier in order to be allowed to enlist, and not to 
obtain insurance fraudulently, have been held not 
ground for cancellation of his war risk policy, 
particularly where the government did not excuse 
its delay of more than ten years in suing to can¬ 
cel for the alleged fraud.^l 

Regulations respecting the cancellation of policies 
have been held retrospective, so as to entitle an 
insured, whose insurance was canceled, at his re¬ 
quest, before the adoption of the regulations, to 
the same period of grace, before the cancellation 
took effect, which he would have had if he had 
not made such request.^^ 

The cancellation ot a reinstated policy by the vet¬ 
erans* bureau on the ground that a rerating showed 
total and permanent disability before the reinstate¬ 
ment is conclusive and binding on the court as to 
the facts, unless the rerating was wholly without 
evidential support, wholly dependent on questions 
of law, or clearly arbitrary or capricious.^^ 

Cancellation, surrender, or rescission of a con- 


Disabled person as not automatical¬ 
ly insured see supra § 68. 
Incontestability provision as affect¬ 
ing defense of prior disability see 
infra § 79, 

72. Anderson v. U. S., (C.C.A.Mont) 
36 F.(2d) 46. 

7a U.S.—U. S. V. Spaulding, (Fla.) 
55 S.Ct. 273, 293 U.S. 498, 79 L.Ed. 
617, reversing (C.C.A.) 68 F.(2d) 
656, certiorari granted 55 S.Ct. 86, 
293 U.S. 540, 79 L.Ed. 646, rehear¬ 
ing denied 55 S.Ct. 504, followed in 
Olsen V. U. S., 74 F.(2d) 1018— 
U. S. V. Johnson, (C.C.A.Ala.) 81 
F.(2d) 867—^U. S. V. Earwood, (C.C. 
A.Ga.) 76 F.(2d) 557, certiorari 
denied Earwood v. U. S., 55 S.Ct. 
921, 295 U.S. 762, 79 L.Ed. 1704— 
Cockrell v. U. S., (C.C.A.Iowa) 74 
F,(2d) 161—U. S. V. Russian, (C. 
C.A.Pa.) 73 F.(2d) 363—U. S. v. 
Caldwell, (C.C.A.Pa.) 69 P.(2d) 200 
—^U. S. V. Rodman, (C.C.A.N.C.) 68 
P.(2d) 351—U. S. V. Duncan. <C. 
C.A.Ind.) 67 F.(2d) 356—U. S. v. 
Wilfore. (C.C.A.Vt) 66 F.(2d) 255 
—Wilks V. U. S., (C.C.A.N.Y.) 65 
P.(2d) 775—U. S. V. Howard, (C. 
C.A.Fla.) 64 P.(2d) 633, followed 
in U. S. V. Dunaway, 64 P.(2d) 
535 —XJ. s. V. Lumbra, (C.C.A,Vt.) 

63 F.(2d) 796, certiorari granted 
Lumbra v. U. S., 54 S.Ct. 58, 290 U. 
S. 611, 78 L.Ed. 636, and affirmed 

64 S.Ct. 272, 290 U.S. 551, 78 L.Bd. 
492—TJ. S. V. McGrory, (C.C.A.R.I.) 
63 P.(2d) 697, certiorari denied Mc¬ 
Grory v. U. S., 63 S.Ct 692, 289 U. 


S. 742. 77 L.Bd. 1489—Walters v. 
U. 6., (C.C.A.Tex.) 63 P.2d 299— 
Boulger v. U. S., (D.C.Mass.) 60 
F.(2d) 560—Eggen v. U. S., (C.C. 
A.Minn.) 58 P.(2d) 616—U. S. v. 
McLaughlin, (C.C.A.Neb.) 53 F. 
(2d) 450—U. S. V. Tyrakowski, (C. 
C.A.in.) 50 F.(2d) 766—U. S. v. 
Meserve, (C.C.A.Or.) 44 F.(2d) 549 
—Tomlinson v. U. S., (D.C.Mont.) 
18 F.(2d) 795—Birdsell v. U. S., (D. 
C.Colo.) 4 F.Supp. 140. 

D.C.—Franklin v. U. S., 64 App.D.C. 
15, 73 F.(2d) 655. 

^Conditions occurring subsequent 
to lapse . . . cannot create any 

right of recovery under [an] ex¬ 
pired policy.*'—^Thompson v. U. S., 
(C.C.A.S.D.) 65 F.(2d) 897. 

“Subsequent disability has no rel¬ 
evancy except in its bearing on the 
then disability and on the right to 
payment of subsequent instalments 
of insurance.**—^Nichols v. U. S., (U. 
C.Ky.) 48 F.(2d) 293, 294. 

74. U. S. V. Lumbra, (C.C.A.Vt) 63 

F.(2d) 796, certiorari granted 

Lumbra v, U. S., 54 S.Ct. 58, 290 
U.S. 611, 78 L.Bd. 635, and affirmed 
64 S.Ct. 272, 290 U.S. 551, 78 L.Ed. 
492 —^U. S. V. McGrory, (C.C.A.R. 
I.) 63 F.(2d) 697, certiorari denied 
McGrory v. U. S., 53 S-Ct. 692, 289 
U.S. 742, 77 L.Bd. 1489—U. S. v. 
Tyrakowski, (C,C.A.I11.) 60 F.(2d) 
736—Tomlinson v. U. S., (D.C. 

Mont.) 18 F.(2d) 795. 

75. U. S. V. Wilfore, (C.C.A.Vt.) 66 
P,(2d) 255—^U. S. V. Lumbra, (C. 
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C.A.Vt) 63 F.(2d) 796, certiorari 
granted Lumbra v. U. S., 54 S.Ct. 
58, 290 U.S. 611, 78 L.Bd. 635, and! 
affirmed 54 S.Ct 272, 290 U.S. S5U 
78 L.Bd. 492. 

76. U. S. V. Bryan, (C.C.A.La.) 82 
F.2d 784—U. S. v. Cornell, (C.C. 
A.Neb.) 63 F.(2d) 180. 

Making temporary disability perma¬ 
nent by neglect after lapse see in¬ 
fra § 81 g. 

77. Gallardo v. U. S., (D.C.Okl.) 5 
F.(2d) 678. 

78. Magruder v. U. S., (D.C.Idaho) 
32 F.(2d) 807. 

Written statement by insured that 
she did not desire to apply for gov¬ 
ernment insurance, which had been 
explained to her, made on a form ot 
application for insurance, was not a 
cancellation of a war risk insurance 
policy.—^Magruder v. U. S., (D.C.Ida¬ 
ho) 32 F.(2d) 807. 

79'. Marker v. U. S., (D.C.Idaho) 43 
F.(2d) 457—U. S. v. Buzard, (C.C. 
A.Wash.) 33 F.(2d) 883, followed 
in U. S. V. Kusnierz, 33 F.(2d) 887, 
and U. S. v. Cross. 33 P.(2d) 887. 
80. Hayman v. U. S., (D.C.Tex.) 51 
F.(2d) 800, affirmed (C.C.A.) U. S. 
V. Hayman, 62 P.(2d) 118. 

81* Hayman v. U. S., (D.C.Tex.) 51 
F.(2d) 800, affirmed (C.C.A.) U. S. 
V. Hayman, 62 P.(2d) 118. 

82. Baker v. U. S.. (C.C.A.Tex.) 24 
P.(2d) 766. 

83. Crawford v. U. S., (C.C.A.N.Y.) 

, 40 P.(2d) 199. 
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verted policy, as a condition of recovery on the 
original policy, is considered above in § 70 b, and, 
of a reinstated policy, in § 77 infra. 

g 75 ^ - Forfeiture or Lapse in General 

a. General rules 

b. Compensation or pay as preventing 

forfeiture or lapse 

a. General Bales 

Nonpayment of premium lapsei he insurance at the 
expiration of the grace period. 

The continuance of a contract of war risk in¬ 
surance in force depends on the payment of the 
monthly premium provided for,^^ and such insur¬ 
ance lapses for nonpayment of premium at the 
expiration of the period of grace provided.85 

Requirement of premiums after maturity is con¬ 
sidered above in § 64 b. 


6 C.J.S. 

b. Compensation or Pay as Preventing Porfei- 
tnre or Lapse 

Under controlling statutory provisions, money due 
insured as disability compensation may be applied to 
prevent lapse of the insurance for nonpayment of 
premiums, op to revive it if lapsed; likewise, where de¬ 
duction from pay for premiums is authorized, there is no 
lapse while sufficient pay is owing to cover premiums. 

It has been held, with reference to the applicable 
statutory provisions, that a war risk insurance pol¬ 
icy does not lapse for nonpayment of premiums, so 
long as the government fails to pay to insured in¬ 
stallments of compensation for disability, to which 
he is entitled under the ratings of the veterans’ 
bureau,the policy being kept in force thereby, 
even beyond the date stipulated in its terms,^*^ and 
needing no reinstatement.^^ More precisely, in¬ 
sured is entitled to have uncollected compensation 
applied to the unpaid premiums; and where the 
unpaid compensation is sufficient to pay the pre¬ 
miums through the date on which insured became 
totally and permanently disabled, or died, the in¬ 
surance was in force on that date,90 the amount of 
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S4. Tomlinson v. U. S., (D.C.Mont.) 
18 F.2d 795. 

Waiver of premium tuider statute 

Persons seeking to avail them¬ 
selves of a statutory provision au¬ 
thorizing waiver of premiums, so as 
to prevent lapse, in the cases of per¬ 
sons who are disabled or incompe¬ 
tent. are reqf i’red to procure a rating 
of disability or incompetency from 
the veterans* bureau as a condition 
precedent to recovery in the courts. 
—-U. S. V. Edwards, (C.C.A.Neb.) 23 
F.(2d) 477. 

85* Raekoff v. U. S.. <C.C.A,N.T.) 
78 P.(2d) 671—U. S. v. Norton, (C. 
C.A.Pla^) 77 P.(2d) 731—Wilber 

Nat Bank of Oneonta, N. Y. v. IT. 
S., (C.C.A.N.Y.) 69 F.(2d) 526, cer¬ 
tiorari granted 55 S.Ct 94, 293 U.S. 
541, 79 L.Ed. 647, affirmed 55 S.Ct 
362, 294 U.S. 120, 79 L.Ed. 798— 
U. S. V. Phillips, (C.C.A.MO.) 44 F. 
(2d) 6S9—U. S. V. Hill, (C.C.A. 
Wash.) 33 P.(2d) 822, reversing 
(D.C.) Hill V. XJ. S., 29 P.(2d) 1018, 
and certiorari denied 60 S.Ct 82, 
280 IT.S. 622, 74 L.Ed. 591—Tom¬ 
linson v. XJ. S., (D.C.Mont.) 18 F. 
(2d) 795—Sawyer v. U. S., (C.C. 
A.N.Y.) 10 F.(2d) 416—Birming¬ 
ham V. XJ. S., (C.C.A.MO.) 4 F.(2d) 
608—Williams v. U. S., (D.C.Ga.) 
293 F. 646. 

Computing date of lapse 

(1) XJnder a bulletin of the bureau 
of war risk insurance, issued Oct. 
15, 1917, providing that premiums 
should become due on the last day 
of each calendar month, and that, if 
not paid within thirty-one days 
thereafter, and if insured had no 
money due him from the XJnited 
States, the insurance should termi- 


j nate, where a soldier was discharged 
and paid in December, 1918, the pre¬ 
mium for that month not being de- 
I ducted, nor paid during the follow¬ 
ing January, his insurance terminat¬ 
ed at the end of January.—^Williams 
V. XJ. S., (D.C.Ga.) 293 P. 646. 

(2) XJnder such bulletin, and a 
treasury decision postponing the due 
date of the premium one day by fix¬ 
ing the first day of the next calendar 
month as the due date of the premi¬ 
um, where the premium deducted 
from insured’'s pay on March 14 
was that due February 28, and there¬ 
after none was paid, the policy laps¬ 
ed on April 30, when the grace period 
expired.—U. S. v. Hill, (C.C.A.Wash.) 
33 P.(2d) 822, reversing (D.C.) Hill 
V. XJ. S., 29 F.(2d) 1018, and certiorari 
denied 50 S.Ct. 82, 280 U.S. 522, 74 
L.Ed. 591. 

Extension by cash value 
Where a term policy provided, on 
default in premiums and the expira¬ 
tion of the grace period, for the pur¬ 
chase of extended term insurance 
from the “due date of premium in 
default,’* and the cash value was 
sufficient to extend the insurance for 
fifteen days, the fifteen-day exten¬ 
sion began running from the due 
date of the defaulted premium and 
not from the date of expiration of 
the grace period.—^U. S. v. Huie, (C. 
C.A.Ga.) 73 P.(2d) 305 
Extension by dividend accamnlations 
Under a term policy providing for 
the use of the reserve with “dividend 
accumulations’* for the purchase of 
paid-up term insurance on insured’s 
default, the term “dividend accumu¬ 
lations” referred to accumulations 
of declared dividends, so that, where 
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a dividend was declared after in¬ 
sured s death, the pro rata portion of 
the dividend allegedly accrued at the 
time of death could not be used to 
purchase extended term insurance.— 
U. S. v. Huie, (C.C.A.Ga.) 73 F.(2d) 
305. 

86. U. S. V. Sellers, (C.C.A.Miss.) 
75 F.(2d) 623, 625—U. S. v. Hen¬ 
drickson, (C.C.A.N.M.) 63 F.(2d) 
797. 

“The supposed lapse must have 
happened at a time when compensa¬ 
tion was really due the soldier, and 
the death or total permanent disa¬ 
bility which matures the policy must 
have occurred while the compensa¬ 
tion remained uncollected. The 
thought is that the policy should not 
be held to have lapsed while the 
United States were owing the sol¬ 
dier enough to have paid his premi¬ 
ums, and that it should now be paid 
even though the compensation was 
collected after the maturity of the 
policy, the unpaid premiums being 
taken out of the insurance money.” 
—^U. S. V. Sellers, supra. 
Compensation for disability gener¬ 
ally see supra § 60. 

87. U. S. V. Valndza, (C.C.A.Ohio) 
81 F.(2d) 615—U. S. v. Sellers, (C. 
C.A.Miss.) 75 F.(2d) 623. 

88. U. S. V. Sellers, supra. 

88. Hollrich v. U. S„ (D.C.Idaho) 
49 F.(2d) 445. 

90. U. S. V. Sellers, (C.C.A.Miss.) 75 
P.(2d) 623—U. S. V. Ellison, (C. 
C.A.W,Va.) 74 F.(2d) 864—U. S. v. 
Alberty, (C.C.A.Okl.) 63 F.(2d) 965 
—^Hayman v. U. S., (D.C.Tex.) 51 
F.(2d) 800, affirmed (C.C.A.) U. S. 
V. Hayman. 62 F.(2d) 118—U. S. 
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the unpaid premiums, with interest, being deducted 
from the insurance, and not from the compensa¬ 
tion ; or the beneficiary is entitled to the amount 
of insurance which the unpaid compensation would 
purchase, that amount being in force as of the 
date of death or becoming totally and permanently 

disabled. 9 3 

While, as stated above, it has been held that, 
under the named circumstances, the policy is not 
to be considered as ever having lapsed and needs 
no reinstatement, by other authority, lapsed insur¬ 
ance is held to be revived or reinstated, wholly or 
in part, by the determination that compensation for 
disability is due and unpaid, and of the amount 
thereof,94 or that such revival or reinstatement 


§ 76 

takes place automatically when such disability com¬ 
pensation is unpaid, without the necessity of ad¬ 
ministrative or judicial action.95 The courts have 
jurisdiction to determine the question of total and 
permanent disability and to award recovery under 
the policy, regardless of the presence or absence of 
a finding or rating of such disability by the 
bureau; 96 but, in a suit on a policy in which it 
is sought to prevent lapse by the application of 
uncollected compensation, it is a condition prece¬ 
dent that the existence of some disability at the 
time of the lapse and the degree of compensation 
based on the rating required by the act be first as¬ 
certained by the veterans* bureau,97 and that ques¬ 
tion cannot be brought before the court in the 
first instance.98 


V. Vance, (C.C,A.Mo.) 48 F.(2d) 472, 

followed in U. S. v. Crowell, 48 F. 

(2d) 476—Sprencel v. U. S., (C.C. 

A.Tex.) 47 F.(2d) 501—U. S. v. 

Johnson, (D.C.Ky.) 46 F.(2d) 549— 

Berntsen v, U. S., (C.C.A.Cal.) 41 

F.(2d) 663—^Magruder v. U. S., (D. 

Cldaho) 32 F.(2d) 807—Elliott v. 

U. S., (D.C.Ky.) 13 F.Supp. 132. 

XSffect of snhseqnent flnding* as to 
compeiLsatioiL 

(1) Where the veterans’ bureau 
found that insured was suffering 
from a compensable disability when 
his war risk policy lapsed, and he 
was awarded compensation in an 
amount sufficient to maintain the pol¬ 
icy in force, his right under the pol¬ 
icy was not affected by a subsequent 
changed finding as to compensable 
disability, where the prior finding 
was not modified on appeal, but was 
changed on review under a statutory 
provision that no reduction in com¬ 
pensation, on such review, shall be 
made retroactive.—^U. S. v. Ellison, 
(C.C.A.W.Va.) 74 F.(2d) 864, 868. 

(2) *‘It was evidently the purpose 
of congress, in permitting the bureau 
to make changes in its findings and 
awards, to confine the effect of such 
changes to the future, and not to 
permit them to disturb rights which 
had become fixed under awards al¬ 
ready entered; and it was hardly 
contemplated that insurance which 
had been reinstated by one order of 
the commission should be forfeited 
by a subsequent order.—U. S. v. Elli¬ 
son, supra. 

(3) Insured, awarded, as compen¬ 
sation for disability, a sum suffi¬ 
cient to pay the premiums due on his 
war risk insurance policy after it 
would have lapsed for nonpayment 
thereof, was held not bound by a re¬ 
versal of such compensation award 
by the central board of appeals, on 
review of a denial of insurance ben¬ 
efits as for total permanent disabil¬ 
ity.—U. S. V. Sellers, (C.C.A.Miss.) 
75 F.(2d) 623. 


Insnred’s failure to disclose his 
second enlistment was held imma¬ 
terial, where the only retroactive or¬ 
der based on the enlistment was one 
requiring that the government be 
reimbursed for compensation paid 
during the period of the second en¬ 
listment, and the veterans’ bureau 
did not find insured guilty of fraud 
for such failure.—^U. S. v. Ellison, 
(C.C.A.W.Va.) 74 F.(2d) 864. 

91. U. S. V. Sellers, <C.C.A.Miss.) 
75 F.(2d) 623—U. S. v. Ellison, (C. 
C.A.W.Va.) 74 P.(2d) 864—U. S. v. 
Vance, (C.C.A.MO.) 48 F.(2d) 472, 
followed in U. S. v. Crowell, 48 F. 
(2d) 476—Sprencel v. U. S., (C.C. 
A.Tex.) 47 F.(2d) 501. 

92. U. S. V. Johnson, (D.C.Ky.) 46 
F.(2d) 549—Hegg v. U. S., (D.C. 
Minn.) 21 F.(2d) 622. 

93. U. S. V. Johnson, (D.aKy.) 46 
F.(2d) 549—Hegg v. U. S., (D.C. 
Minn.) 21 F.(2d) 622. 

94. U. S. V. ElUson, (C.C.A.W.Va.) 
74 P.(2d) 864—U. S. v. Johnson, 
(D.C.Ky.) 46 P.(2d) 549. 

95. U. S. V. Knott, (C.C.A.Ky.) 69 
F.(2d) 907—Hegg v. U. S., (D.C. 
Minn.) 21 P.(2d) 622, 626. 

“It has been suggested that, in 
view of the fact that at the time of 
his death the compensation to which 
he was entitled, being undetermined 
and not collectible by him, cannot be 
used to purchase insurance. This 
construction of the section is not 
warranted by its language. A sol¬ 
dier with a compensable disability is 
entitled to compensation, whether 
he claims it or does not claim it. 
Section 200 of the act (38 U.S.C.A. § 
471; Comp.St, § 9127%-200). It is 
the compensation to which he was 
entitled, computed to the time of his 
death or permanent disability, but 
which he did not receive—the 
amount of the undischarged obliga¬ 
tion of the government to pay him 
compensation—which is to be used 
to revive his insurance as of the 
date of death or permanent disabil¬ 
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ity, without regard to whether he 
had perfected his right to receive it 
or not at that time.”—^Hegg v. U. S., 
supra. 

Revival generally see infra § 77. 

96. U. S. V. Sellers, (C.C.A.Miss.) 
75 P.(2d) 623—U. S. v. Ellison, (C. 
C.A.W.Va.) 74 P.(2d) 864—U. S. 
V. Knott, (C.C.A.Ky.) 69 P.(2d) 907, 
distinguishing Meadows v. U. S., 
50 S.Ct. 279, 281 U.S. 271, 74 L.Ed. 
852, 73 A.L.R. 310—U. S. v. Hen¬ 
drickson, (C.C.A.N.M.> 53 P,(2d) 
797—Hollrich v. U. S., (D.C.Idaho) 
49 P.(2d) 445—Hollrich v. U. S., 
(D.aidaho) 40 F.(2d) 739, 740. 

“If, as a matter of fact, plaintiff 

was totally and permanently dis¬ 
abled at the time of awarding such 
compensation, it would make no dif¬ 
ference that the bureau had not 
found him so, for that issue is re- 
viewable by the court and jury, in 
so far as it affects his right to in¬ 
surance as distinguished from com¬ 
pensation.”—Sprencel v. U. S., (C.C. 
A.Tex.) 47 P.(2d) 501, 606. To same 
effect U. S. V. Hendrickson, (C.C.A. 
N.M.) 53 F.(2d) 797. 799. 

Well-cozLsidered case.—^U. S. v. 
Hendrickson, (C.C.A.N.M.) 53 P.(2d) 
797. 

97. Hollrich v. U. S., (D.C.Idaho) 40 

P.(2d) 739—Maddox v. U. S., (C. 
C.A.MO.) 16 P.(2d) 390—Arm¬ 

strong V. U. S., (C.C.AJowa) 16 
P.(2d) 387. 

98. U. S. V. Vance, (C.C.A.MO.) 48 
F.(2d) 472, followed in U. S. v. 
Crowell, 48 P,(2d) 475—Maddox 
V. U. S., (C.C.A.MO.) 16 P.(2d) 390. 
“If no application to the Bureau 

had been filed, an original determi¬ 
nation of compensation could be 
made by the courts, and thus the 
elaborate provisions of Congress for 
the exclusive control of the Bureau 
over compensation in general could 
be set aside.”—^Armstrong v. U. S., 
(C.C.A.Iowa) 16 P.(2d) 387, 389. 

Greater compensation than that 
awarded by the veterans’ bureau can- 
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Likewise, where the application for insurance au¬ 
thorizes the government to deduct the premiums 
from the insured’s pay, the policy does not lapse 
so long as the government owes the insured a sum 
sufficient to pay the premiums,such premiums 
being treated as paid whether or not the deductions 
were actually madej ^ but, in the absence of such 
authorization in the application, pay due the in¬ 
sured has been held inapplicable to the payment 


of premiums, so as to extend the life of a war risk 
policy.2 The rule that an insurance company 
which has moneys payable to insured should apply 
them to the payment of premiums to avoid forfei¬ 
ture of the policy has no application to the govern¬ 
ment, except, possibly, with respect to moneys due 
under insurance policies.^ 

The debt by the government to a beneficiary of 
money under her allotment has also been held to 


not be shown proper in an action on 
the policy, so as to show the suffi¬ 
ciency of uncollected compensation 
to pay the premiums on a lapsed 
policy, but an application to the bu¬ 
reau for a review and readjustment 
of its ratings must first be made.— 
Maddox v. XT. S., (C.C.A.MO.) 16 F. 
<2d) 390. 

Arbitrary or capricious denial 

In a suit to recover on a policy in 
which the sole question was “wheth¬ 
er or not the policy had lapsed for 
nonpayment of premiums,” it was 
held as follows: “To the extent of 
determining this question, I think I 
have jurisdiction to review the ac¬ 
tion of the Director [of the Veter¬ 
ans’ Bureau], for the purpose of de¬ 
termining whether or not, in denying 
the deceased veteran compensable 
rating from the date of his discharge 
and from the date of cessation of the 
payment of premiums, he acted ca¬ 
priciously or arbitrarily. Of course, 
in such a review of the action of the 
Director I am confined to the evi¬ 
dence heard and considered by him. 
In such a situation, if the conclusion 
should be reached that the Direc¬ 
tor’s action was wholly unsupported 
by the evidence and was arbitrary 
or capricious, the court’s judgment 
would not be for the recovery of 
compensation to which the veteran 
would have been entitled under a 
proper rating, but would simply be 
that the policy is still in force.”— 
Larmon v. II. S., (D.C.Ky.) 37 F.(2d) 
5S4, 685. 

99. Unger v. U. S., (C.C.A.Okl.) 65 

F.(2d) 946—O’Neill v. U. S., (D.C. 

Mass.) 32 F.(2d) 313—Mortek v. 

U. S., (D.C.Ill.) 297 F. 485. 

Applicability of pay as of time of 
default 

The government’s duty, If any, to 
apply money owing insured to avoid 
the forfeiture of converted war risk 
policies is determinable as of the 
time of insured’s default, and the 
money was not applicable in the 
manner appearing most advanta¬ 
geous to insured after his death.— 
Mikell V. U. S., (C.C.A.S.C.) 64 F. 
<2d) 301. 

Betaiuer pay of member of naval re¬ 
serve 

(1) A provision in an application 
for insurance authorizing “neces¬ 
sary monthly deductions from my, 


pay, or, if insufficient, from any de¬ 
posit with the United States in pay¬ 
ment of premiums,” authorized de¬ 
ductions only from pay accruing from 
active service, and did not author¬ 
ize deduction from the “retainer pay” 
of men in the naval reserve.—Craw¬ 
ford V. U. S., (D.C.Ohio) 291 F. 801. 

(2) Where, in a written agreement 
between a member of the active na¬ 
val force and the United States, it 
was expressly stated that all regu¬ 
lations under the War Risk Insur¬ 
ance Act in force, or thereafter 
adopted, should constitute the con¬ 
tract, applicant after retirement 
from active service, could no longer 
demand that the United States de¬ 
duct from his retainer pay as a mem¬ 
ber of the naval reserve the month¬ 
ly premium due on his policy, it be¬ 
coming, by regulation, his duty to 
send his check; and, on his failing 
to do so, his policy lapsed.—Sawyer 
V. U. S., (C.C.AN.Y.) 10 F.(2d) 416. 

Bonus as pay 

The question whether a bonus pro¬ 
vided for by statute is “pay” and 
applicable as such to defaulted pre¬ 
miums to prevent lapse is rendered 
moot by a later statute expressly 
providing for such application.—^U. 
S, V. Woolen, (C.C.ATenn.) 25 F. 
(2d) 673, certiorari granted 49 S.Ct. 
23, 278 U.S. 589, 73 L.Ed. 523, and 
vacated on other grounds 49 S.Ct. 
249, 278 U.S. 665, 73 L.Ed. 571. 

1. Unger v. U. S., (C.C.AOkl.) 65 

F.(2d) 946—O’Neill v. U. S., (D.C. 

Mass.) 32 F.(2d) 313—Mortek v. 

U. S., (D.C.I11.) 297 F. 485. 

Government held estopped to set 
up the defense of lapse of the policy 
for nonpayment of premiums, where 
such lapse was due to the failure of 
its representatives in their duty to 
collect the premiums by deductions 
from insured’s pay, as authorized.— 
O’Neill V. U. S., (D.C.Mass.) 32 F. 
(2d) 313. 

Estoppel generally see infra § 78. 

Abandonment of policy; reenlist- 
ment 

(1) Where a sailor, in his war risk 
insurance application, authorized pay 
deductions to pay the premiums, and 
monthly deductions were so made 
during his first enlistment, but, on 
discharge, he accepted full pay, and, 
although he immediately reenlisted, 
no deductions were thereafter made 
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and the premiums were not actually 
met, the sailor was held to have aban¬ 
doned the policy, precluding recov¬ 
ery for his death occurring during 
the period of his second reSnlistment, 
as against the contention that the 
navy department was under a duty 
to make the proper deductions.— 
Smith V. U. S., (Or.) 64 S.Ct. 721, 292 
U.S. 337, 78 L.Ed. 1295, affirming (C. 
C.A.) U. S. V. Smith, 67 P.(2d) 412, 
certiorari granted Smith v. U. S., 54 
S.Ct. 528, 291 U.S. 656, 78 L.Ed. 1049. 

(2) Recovery could not be had on 
a policy where insured, after dis¬ 
charge and subsequent reSnlistment 
received full pay without deduction 
for the premiums, requiring the con¬ 
clusion that the default was his de¬ 
liberate and voluntary act or omis¬ 
sion.—U. S. V. Barry, (C.C.A.Tenn.) 
67 P.(2d) 763, certiorari denied Bar¬ 
ry V. U. S., 54 S.Ct. 857. 

2. U. S. V. Barry, (C.C.ATenn.) 67 
F.(2d) 763, certiorari denied Bar¬ 
ry V. U. S., 64 S.Ct. 857—Mikell v. 
U. S., (C.C.A.S.C.) 64 P.(2d) 301. 

Authority of director on reenlistmeut 
Once the authority or duty of the 
director of the bureau of war risk 
insurance to deduct premiums of war 
risk insurance from a soldier’s pay 
is ended by his discharge, it is not 
automatically reinstated by his sub¬ 
sequent reenlistment.—^U. S. v. Bar¬ 
ry, (C.C.ATenn.) 67 P.(2d) 763, cer¬ 
tiorari denied Barry v. U. S., 64 S.Ct. 
857. 

3. Mikell V. U. S., (C.C.AS.C.) 64 
P.(2d) 301. 

Reason for decision. 

“The rule as it relates to private 
companies is based upon the duty of 
such companies to use funds belong¬ 
ing to the insured to prevent a for¬ 
feiture of his rights under the in¬ 
surance contract. . . . Moneys due 
by the government, however, can be 
paid out or applied only in accord¬ 
ance with the provisions of law; and 
there is no duty or power on the part 
of public officials to apply them oth¬ 
erwise. ... An insured who de¬ 
faults in the payment of premiums 
on a government policy is not enti¬ 
tled to have his insurance contin¬ 
ued in force merely because in some 
of its various activities, not con¬ 
nected with insurance, the govern¬ 
ment is indebted to him.”—^Mikell v. 
U. S., (C.C.AS.C.) 64 P.(2d) 301, 892. 
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prevent defeat of recovery by nonpayment of 
premiums.^ 

§ 77. -- Reinstatement or Revival 

A lapsed policy can be reinstated only as provided 
in controlling regulations. On certain conditions, and 
with some limitations, recovery may be had under the 
original policy despite its reinstatement. 

A policy of war risk insurance which has lapsed 
can be reinstated only as provided in the regula¬ 
tions made under and authorized by the statute 
governing such insurance.^ The decision of the 
director of the veterans’ bureau refusing reinstate¬ 
ment on the ground that applicant was totally and 
permanently disabled is final and conclusive, and 
not within the jurisdiction of courts,® unless such 
action was wholly without evidential support, whol¬ 
ly dependent on a question of law, or clearly ar¬ 


bitrary and capricious;^ but it has been held to 
be the duty of the veterans’ bureau to reinstate the 
policy where the reg^ations have been complied 
with.® 

Reinstatement is distinguished from conversion 
in § 70 supra; the application to reinstated pol¬ 
icies of the rule that war risk insurance does 
not cover disability existing before the insurance 
was applied for is considered in § 74 supra; the 
reinstatement or revival of lapsed insurance by the 
application of unpaid disability compensation to the 
payment of premiums in § 76 supra; and estoppel 
of the government to rely on noncompliance with 
regulations governing reinstatement in § 78 infra. 

Fraud in the procurement of the reinstatement 
of a policy vitiates and avoids the reinstated 
policy.® 


4, U. S. V. Le Page, (C.C.A.Mass.) 
59 F.(2d) 165. 

5 . Stamey v. U. S., (D.C.Wash.) 42 

F.(2d) 879, reversed on other 

grounds (C.C.A.) U. S. v. Stamey, 
48 F.(2d) 150—Sternfeld v. TJ. S„ 
(D.C.N.Y.) 32 P.(2d) 789—Birming¬ 
ham V. U. S„ (C.C.A.MO.) 4 F.(2d) 
508. 

ReinstatemeiLt of a dead man’s pol¬ 
icy is precluded by a requirement, in 
connection with application for rein¬ 
statement, of applicant's signed 
statement to the effect that he is In 
as good health as at the expiration of 
the calendar month in which the de¬ 
faulted premium was payable.— 
Birmingham v. U. S., (C.C.A.MO.) 4 
F.(2d) 608. 

Vender of check without statement 
as to good health required by regu¬ 
lation as a condition precedent to re¬ 
instatement is not compliance with 
the regulation.—Sternfeld v. U. S., 
(D.C.N.Y.) 32 P.(2d) 789. 

Dates of reinstatement and disabil¬ 
ity 

<1) War risk policy was held re¬ 
instated on the date referred to in a 
letter from the veterans’ bureau as 
the reinstatement date, although the 
letter was sent several months later. 
—Brown V. U. S., (D.C.N.Y.) 29 F. 
(2d) 866. 

(2) That insured, applying for re¬ 
instatement, became totally and per¬ 
manently disabled before the date of 
a letter reinstating the policy does 
not preclude recovery thereon, where 
the disability occurred subsequent to 
the date of the application and to the 
date as of which the policy was rein¬ 
stated.—Brown v. U. S., supra. 

Provision of policy for grace period 
does not apply to the payment of 
premiums after the policy lapsed so 
as to make it unnecessary that an 
application for reim»t&tsment be ac¬ 


companied by the payment of all pre¬ 
miums due at the time of reinstate¬ 
ment.—^U. S. V. Norton, (C.C.A.Fla.) 
77 F.(2d) 731. 

Statute as superseding regulations 
‘^by which the state of health must 
be established as good as at the date 
of discharge, or at the expiration of 
the grace period.”—Stamey v. TJ. S., 
(D.aWash.) 42 F.(2d) 879, 881, re¬ 
versed on other grounds (C.C.A.) U. 
S. V. Stamey, 48 F.(2d) 150. 

Effect of changing beneficiary as to 
part 

Application for reinstatement of a 
policy and conversion of one half of 
the amount into a new policy with a 
different beneficiary from the old was 
held to show insured’s intent to rein¬ 
state the whole policy, continuing the 
unconverted half in favor of the 
original beneficiary.—Heinemann v. 
Heinemann, (C.C.A.Tenn.) 60 F.(2d) 
696. 

GL Meadows v. TJ. S., (Colo.) 60 S.Ct, 
279, 281 U.S. 271, 74 L.Bd. 852, 73 
A.L.R. 310, affirming (C.C.A.) U. S. 
V. Meadows, 32 F.(2d) 440, certio¬ 
rari granted Meadows v. TJ. S., 50 
S.Ct 152, 280 U.S. 650, 74 I/.Ed. 608. 

Statute Inapplicable 

A statute authorizing court action 
in the event of disagreement as to 
a claim under a war risk insurance 
contract is inapplicable to an appli¬ 
cation for reinstatement of a defunct 
policy, since “the right to reinstate¬ 
ment, when it exists, fiows from the 
statutory provision and not from any 
undertaking expressed in the contract 
of insurance.”—^Meadows v. U. S., 
(Colo.) 60 S.Ct. 279, 280, 281 U.S. 271, 
74 L.Ed. 852, 73 A.L.R. 310, affirming 
(C.C.A.) U. S. V. Meadows, 32 F.<2d) 
440, certiorari granted Meadows v. 
U. S., 50 S.Ct. 152, 280 U.S. 650, 74 L. 
Ed. 608. 

7 . Crawford v. U. S., (C.C.A.N.Y.) 40 
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p.(2d) 199—^U. S. V. Meadows, (C. 
C.A.C 0 I 0 .) 32 F.(2d) 440, certiorari 
granted Meadows v. U. S., 50 S.Ct. 
152, 280 U.S. 550, 74 L.Ed. 608, and 
affirmed 50 S.Ct. 279, 281 U.S. 271, 
74 L.Ed. 852, 73 A.L.B. 310. 

8 . Stamey v. U. S., (D.C.Wash.) 42 

F.(2d) 879, reversed on other 

grounds (C.C.A.) U. S. v. Stamey, 48 
F.(2d) 150. 

9. U. S. V. Riggins, (C.C.A.Cal.) 65 
F.(2d) 750—^Raives v. Raives, (C. 
C.A.N.Y.) 54 P.<2d) 267, affirming 
(D.C.) Raives v. U. S., 39 F.(2d) 
142—Jenkins v. U. S., (D.CWis.) 
24 F.(2d) 452. 

False statement in application for 
reinstatement.—Raives v. Raives, (C. 
C.AN.Y.) 54 F.(2d) 267, affirming (D. 
C.) Raives v. U. S., 39 P.(2d) 142— 
Jenkins v. U. S., (D.C.Wis.) 24 F.(2d) 
452. 

Reliance on, or knowledge of, false 
statement 

(1) That the government consid¬ 
ered a physician’s report passing ap¬ 
plicant for reinstatement did not 
show the government’s nonreliance 
on, or its knowledge of the falsity of, 
applicant’s answer that he had not 
consulted a physician within a spec¬ 
ified period.—^Raives v. Raives, (C. 
C.A.N.Y.) 64 F.(2d) 267, affirming (D. 
C.) Raives v. U. S., 39 F,(2d) 142. 

(2) Where an applicant for rein¬ 
statement, contrary to his statement 
that he had not had syphilis, had 
contracted the disease while in mili¬ 
tary service and been hospitalized by 
reason thereof, the government can¬ 
not be said not to have been deceived 
by the misrepresentation, by reason 
of its being bound by the knowledge 
of its officers and agents and by the 
contents of its records.—^U. S. v. Rig¬ 
gins, (C.C.A.Cal.) 65 P.(2d> 750. 
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Recovery on original policy. While a reinstated 
policy supersedes, to the extent of its amount, the 
original contract of war risk insurance,^® if total 
and permanent disability accrued before the rein¬ 
statement of a policy, insured may surrender the 
reinstated policy and recover on the original oneA^ 
However, it has been held that in order to recover 
•on the original, it is necessary to rescind the re¬ 
newal policy on the ground of fraud or mistake,^2 
and that, in the absence of fraud or mistake,^2 in¬ 
sured is estopped from recovering on the original 
lapsed contract by his representation, in applying 
for reinstatement, that he was not at the time of 
the application totally and permanently disabled; 
but other authority denies estoppel under such cir- 
cumstances.^5 An insured who has reinstated part 


of his original policy may sue for the balance, 
while carrying the reinstated policy as a valid 
contract.^® With these holdings should be consid¬ 
ered the corresponding ones set out above in § 70 
b with relation to converted policies. 

§ 78 . Estoppel and Waiver 

With some exceptions, the government is not bound 
by the waiver of statutory provisions governing war 
risk insurance by its officers or agents, or estopped by 
their unauthorized acts or omissions. Claimants have 
been held estopped in some circumstances and not in 
others. 

Government officers, agents, or employees may 
not waive statutory provisions as to war risk in¬ 
surance or bind the government by such waiver; 
thus, as appears below in § 79, they may not waive 


lOi, Duggan v. TT. S., (D.C.Minn.) 36 
F.(2d) 804, appeal dismissed (C.C. 
A.) 44 F.(2d) 1014, and U. S. v. 
Duggan, 44 F.(2d) 1021. 

11. Watson V. U. S., (C.C.A.C 0 I 0 .) 
45 F.(2d) 589. 

Surrender generally see § 75 supra. 

12. U. S. V. Allen, (C.C.AOr.) 33 F. 
(2d) 888, followed in (Wash.) U. 
S. V. Barker, 36 F.(2d) 556. 

Sffect of state statute 

"Where, as an affirmative defense to 
insured’s action on his original pol¬ 
icy, the government sets up as an af¬ 
firmative defense the lapse of the 
policy and proceedings for its partial 
reinstatement, plaintiffs case is not 
aided by a state statute providing 
that misrepresentation or warranty 
must be made with intent to deceive 
to prevent recovery on a policy of in¬ 
surance.—U. S. v. Barker, (C.C.A. 
Wash.) 36 P.(2d) 556. 

Rescission generally see § 75 supra. 

la Duggan V. U. S„ (D.C.Minn.) 36 
F.(2d) 804, appeal dismissed (C.C. 
A.) 44 F.(2d) 1014, and U. S. v. 
Duggan, 44 F.(2d) 1021. 

Mutual inistalcd not shown; uncer¬ 
tainty 

“The ultimate fact, total disability, 
was not known to the parties when 
the new contract was entered into, 
and, from the nature of the disease 
and at its then stage of progress, 
could not be known from any ascer¬ 
tainable facts or otherwise; that was 
beyond the ken of human skill. And 
each of the parties must have known 
of the uncertainty of the ultimate 
outcome of the case. Acting in this 
state of uncertainty, their minds met 
in taking a chance, and, entering into 
a new contract based on the fact, 
thus resolved, that the insured was 
not then totally and permanently dis¬ 
abled.”—^Duggan v. U. S., (D.C.Minn.) 
36 F.(2d) 804, 806, appeal dismissed 
(C.C.A.) 44 F.(2d) 1014, and U. S. v. 
Duggan, 44 F.(2d) 1021. 

14;. Duggan v. U. S., (D.C.Minn.) 36 J 


F.(2d) 804, appeal dismissed (C.C. 

A.) 44 F.(2d) 1014, and U. S. v. 

Duggan, 44 F.(2d) 1021—Wills v. 

U. S., (D.CMont.) 7 F.(2d) 137. 
Estoppel generally see infra § 78. 

15. Sprencel v. tl. S., (C.C.A.Tex.) 

47 F.(2d) 501—Andrews v. U. S., 

(D.C.Colo.) 28 F.(2d) 904, reversed 

on other grounds (C.C.A.) U. S. v. 

Andrews, 43 F.(2d) 80—Dobbie v. 

U. S., (D.CTex.) 19 P.(2d) 656. 

Beasoxis for rule 

(1) “The statements made by 
. . , [insured] were innocently 
and mistakenly made. , . . What 
he stated was merely an opinion.”— 
Quirk V, U. S., (D.C.Pa.) 45 F.(2d) 
631, 637, 638. 

(2) “If a representation is relied 
upon, it must have caused a loss. 
Larsen v. U. S., 29 F.(2d) 847 (D.C. 
Ariz,), No loss has been shown in 
this case.”—Quirk v. U. S., supra. 

(3) “A true estoppel certainly does 
not arise in this case, as the govern¬ 
ment has lost nothing, and if, as the 
jury found, the plaintiff has been to¬ 
tally and permanently disabled, her 
policy has been a liquidated demand 
since that date. She owed no pre¬ 
miums on it, and, instead of paying 
premiums, should have been receiv¬ 
ing monthly installments; therefore 
by the reinstatement of the policy 
she did the government no harm 
... by reinstatement she got 
nothing of value in this suit, and by 
reinstatement the government lost 
nothing. If she is estopped by the 
application to reinstate the policy, 
and the payment of premiums upon it 
thereafter to obtain that which she 
had already by her disability become 
entitled to, the proceeds of the policy 
as an accrued claim, then any person 
who in ignorance of his real condi¬ 
tion continues to pay premiums is 
estopped, upon ascertaining that con¬ 
dition, to claim a total loss, for the 
payment of the premium is an asser¬ 
tion that the policy has not matured; I 
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but that this is not the law has al¬ 
ready been decided. New York Life 
Ins. Co. V. Brame, 73 So. 806, 112 
Miss. 828, L.R.A.1918B 86.”—Dobbie 
V. United States, (D.C.Texas) 19 F. 
(2d) 656, 658. 

Effect of incontestability statute 
“This statute [Act of July 3, 1930, 
§ 24, amending § 307 of the World 
War Veterans’ Act (Public Law No. 
522)] will hereafter exclude from the 
litigation any question of estoppel 
based upon the application for rein¬ 
statement and the alleged contract 
arising therefrom.”—Sprencel v. U. 
S., (C.C.A.Tex.) 47 F.(2d) 501, 504. 

16. U. S. V. Crowell, (C.C.A.Iowa) 48 
F.(2d) 475. 

17. U. S. V. Valndza, (C.C.A.Ohio) 
81 F.(2d) 615—U. S. v. Trollinger, 
(C.C.AVa.) 81 F.(2d) 167—Lynch 
V. U. S., (C.C.A.Ga.) 80 F.(2d) 418, 
certiorari denied 56 S.Ct. 683—^Wil¬ 
ber Nat. Bank of Oneonta, N. Y. v. 
U. S., 69 F.(2d) 626, certiorari 
granted 55 S.Ct. 94, 293 U.S. 541, 79 
L.Ed. 647, affirmed 55 S.Ct. 362, 294 

U. S. 120, 79 L.Ed, 798—Raives v. 
Raives, (C.C.A.N.Y.) 54 F.(2d) 267, 
affirming (D.C.) Raives v. U. S., 39 
F.(2d) 142—Crawford v. U. S., (C. 
C.A.N.Y.) 40 F.(2d) 199—Sternfeld 

V. U. S.. (D.C.N.Y.) 32 F.(2d) 789 
—Birmingham v. U. S., (C.C.AMo.) 
4 F.(2d) 508—Henry v. U. S.. (D.C, 
Pa.) 16 F.Supp. 651—^Harp v. U. S., 
(D.C.Ark.) 2 F.Supp. 32. 

«Xhe ordinary rules ... of the 
liberal application of the doctrine of 
waiver, do not and should not apply 
to insurance granted by the govern¬ 
ment, as a part of its program of as¬ 
sistance to the soldiers and sailors 
of the great war.”—^Jackson v. U. S., 
(D.C.Kan.) 24 P.(2d) 981, 984, re¬ 
versed on other grounds (C.C.A.) U. 
S. V. Jackson, 34 F.(2d) 241, 73 A.L.R. 
316, certiorari granted Jackson v. U. 
S., 50 S.Ct. 86, 280 U.S. 549, 74 L.Ed. 
608, and affirmed 50 S.Ct. 294, 281 U. 
S. 344, 74 L.Ed. 891. 
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provisions as to incontestability or bind the gov¬ 
ernment by such waiver, and, as appears below in 
§ 89, they may not waive requirements as to dis¬ 
agreement as prerequisite to jurisdiction, or, as 
appears below in § 92 b, provisions as to limitation 
of time within which to sue. However, as appears 
above in § 67, waiver of official regulations has 
been held permissible. 

Likewise, the government cannot be estopped by 
the unauthorized acts or omissions of officers or 
agents representing it in handling war risk insur- 
ance,is and in varying circumstances has been held 
not estopped to claim termination of a policy by 
default in the payment of premiums or bound by 
an alleged waiver of such default by one of its 
employees,^^ or not estopped to rely on noncompli¬ 
ance with regulations governing reinstatement of a 
lapsed policy; 20 nor is the government estopped 
to contest the merits of a claim by the fact that the 


§ 78 

veterans' administration denied it on the mistaken 
ground that the Economy Act repealed all laws re¬ 
garding such claims.2t However, as appears supra 
in § 76 b, the government has been held estopped 
to set up lapse for nonpayment of premiums, where 
such lapse was due to the failure of its represen¬ 
tatives to deduct the amount of the premiums from 
insured's pay, as authorized; and, as appears infra 
in § 89, it has been held estopped in particular 
circumstances to deny that a claim was filed under 
the policy; further, as appears supra in § 74, the 
government has been held foreclosed, by having ac¬ 
cepted insured for service, from defending on the 
ground of disability prior to entry into service. 

Apart from the estoppel of one claiming under 
an original policy where a converted policy has 
been issued or sought, considered supra in § 70 b, 
and of one so claiming where a reinstated policy 
has been issued, considered supra in § 77, claim- 


Waiver of incompetent’s premiums 
However, in an action on the policy 
of an alleged Incompetent, defended 
on the ground of lapse for nonpay¬ 
ment of premiums, a statement by 
the government’s counsel at the trial 
that the government was willing to 
waive plaintiff’s failure to procure a 
rating of incompetence from the vet¬ 
erans* bureau, which rating was re¬ 
quired in order to take advantage of 
a statutory provision authorizing 
waiver of premiums in the cases of 
incompetents, was held to constitute 
a waiver of objection to failure to 
procure such rating, before or after 
suit was brought; and, ’’the District 
Court having general jurisdiction 
of the parties and of the subject- 
matter, this requirement of the stat¬ 
ute is subject to waiver,”—^U. S. v. 
Edwards, (C.C.A.Neb.) 23 F.(2d) 477, 
480. 

Nature and extent of government’s 
liability see supra § 64. 

18. Sternfeld v. U. S.. (D.C.N.T.) 32 
P.(2d) 789—U. S. V. Loveland, (C. 
C.A.N.J.) 25 F.(2d) 447, reversing 
<D.C.) Loveland v. U. S., 18 P.(2d) 
585, certiorari granted 48 S.Ct. 603, 
277 U.S. 583, 72 L.Ed. 999, reversed 
49 S.Ct. 184, 278 U.S. 665, 73 L.Ed. 
571—Henry v. U. S., (D.C.Pa.) 15 
P.Supp. 651. 

Powers of insurance companies’ 
agents immaterial 
”We have not overlooked the con¬ 
tention that the government, by en¬ 
tering into the insurance field and 
consenting to be sued, is thereby put 
in the same position as a contesting 
insurance company. But such con¬ 
clusion does not follow. What the 
power of agents of Insurance compa- 
iiies may be to bind their companies 


is a question of no present moment.” 
—U. S. V. Loveland, (C.C.A.N.J.) 25 
P.(2d) 447, 448, reversing (D.C.) 

Loveland v. U. S., 18 P.(2d) 585, cer¬ 
tiorari granted 48 S.Ct 603, 277 U.S. 
583, 72 L.Ed. 999, reversed 49 S.Ct. 
184, 278 U.S. 665, 73 L.Ed. 571. To 
same effect Sternfeld v. U. S., (D.C. 
N.Y.) 32 P.(2d) 789, 790. 

19. Wilber Nat. Bank of Oneonta, 
N. Y, V. U. S., 55 S.Ct 362, 294 U. 
S. 120, 79 L.Bd. 798, affirming (C.C. 
A.) 69 P.(2d) 526, certiorari grant¬ 
ed 55 S.Ct 94, 293 U.S. 541, 79 L.Ed. 
647—U. S. V. Norton, (C.C.A.Fla.) 
77 P. (2d) 731—^Bank of Arizona v. 
U. S., (C.C.A.Ariz.) 73 P.(2d) 811— 
U. S. V. Loveland, (C.C.A.N.J.) 25 
P.(2d) 447, reversing (D.C.) Love¬ 
land V. U. S., 18 P.(2d) 585, certio¬ 
rari granted 48 S.Ct 603, 277 U.S. 
583, 72 L.Bd. 999, reversed 49 S.Ct 
184, 278 U.S. 665, 73 L.Ed. 571— 
Birmingham v. U. S., (C.C.A.MO.) 4 
F.(2d) 508. 

Failure to reply to insured’s letter. 
—U. S. V. Loveland, (C.C.A.N.J.) 25 
F.(2d) 447, reversing (D.C.) Love¬ 
land V. U. S., 18 F.(2d) 585, certiorari 
granted 48 S.Ct 603, 277 U.S. 583, 72 
L.Ed. 999, reversed 49 S.Ct 184, 278 
U.S. 665, 73 L.Ed. 571. 

Acceptance of payments after grace 
period.—^Wilber Nat Bank of Oneon¬ 
ta, N. Y., V. U. S., (N.Y.) 55 S.Ct 362, 
294 U.S. 120, 79 L.Ed. 798, affirming 
(C.C.A.) 69 F.(2d) 526, certiorari 

granted 55 S.Ct 94, 293 U.S. 541. 79 
L.Ed. 647—^Birmingham v. U. S., (C. 
C.A.Mo.> 4 P.(2d) 508. 

Failure to cash check for premiums 
However, where the treasury de¬ 
partment received and retained a 
check from insured in payment of 
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premiums on his policy, the legal ef¬ 
fect was to continue the insurance 
for the time paid for, whether or not 
the check was cashed, where he re¬ 
ceived no further advice about the 
insurance, since ’’the government 
could not keep his check, take no ac¬ 
tion, and forfeit his insurance.”— 
Peart v. Chaze, (D.C.La.) 13 F.(2d) 
908, 911. 

20. Sternfeld v. U. S., (D.C.N.Y.) 32 

P.(2d) 789. 

Accepting check and maiUng appli¬ 
cation blank for reinstatement.— 
Sternfeld v. U. S., (D.C.N.Y.) 32 P. 
(2d) 789. 

21. Cartey v. U. S., (C.C.A.Ga.) 86 

F.(2d) 139. 

Reason for decision 

“The contention misconceives the 
function of the Veterans* Adminis¬ 
tration. It is to investigate claims 
and pay meritorious ones, but its ac¬ 
tion does not breed admissions and 
waivers binding on the United States 
in a de novo trial in court. Its mis¬ 
take of law as to the effect of the 
Economy Act did not involve any ad¬ 
mission of merit in the claim, much 
less an estoppel on that subject. 
While technical and subsidiary mat¬ 
ters such as formal proofs of loss are 
often held waived by an absolute de¬ 
nial of liability, we believe that no 
case can be found where an insurer 
who refused to pay because of some 
collateral matter was held estopped 
to deny that the event insured 
against had occurred. To prove that 
it has happened always remains es¬ 
sential to the plaintiff’s case.”—Car¬ 
tey V. U. S., (C.C.A.Ga.) 86 F.(2d) 139, 
140. 
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ants have been held, in other circumstances, es¬ 
topped or not estopped.22 

§ 79. — Incontestability 

A statutory provision for incontestability does not 
preclude the government from defending on the ground 
that disability existed before enlistment or application, 
and does not apply where no contract actually existed. 
The provision has been construed with respect to other 
applications and contentions. 

A Statutory provision that a policy of war risk 
insurance shall be incontestable after the insur¬ 
ance has been in force six months from the date 
of issuance or reinstatement, except for fraud or 
nonpayment of premiums, has been construed to 
mean that where the contract has been in force 
six months it is incontestable,^4 as against the 
contention that total and permanent disability oc¬ 
curring during the six-months period matured the 
policy, so that it was not in force six months from 
the date of reinstatement and could therefore be 


contested at any time; 26 but other authority holds 
that the purpose of the provision was to leave the 
policy open to contest when it matured before it 
had been in force for the period of six months,26 
and that the incontestability provision has no ap¬ 
plication where the policy matures through the oc¬ 
currence of such disability before the expiration 
of the six-months period,27 and, likewise, that death 
stops the running of the six-months period.2S 

The incontestability provision of the statute gov¬ 
erns as against a differing incontestability clause 
of the policy,26 the government not being bound by 
such a clause not according it the rights to con¬ 
test provided by the statute.^® 

The incontestability provision does not preclude 
the government from defending a claim on the 
ground that the disability on which the claim is 
based existed before insured enlisted, or before he 
applied for the insurance,^! or from asserting that, 


HQ, Sesisniatiii^ Ineligible benefi¬ 
ciary 

Where the government, relying on 
insured’s statements in his written 
application for war risk insurance 
that the person named as beneficiary 
was of a relationship to insured mak¬ 
ing such person a permitted benefi¬ 
ciary, made pasnaaents to the benefi¬ 
ciary, Insured’s administrator was 
estopped to claim a second payment 
of the sums paid, when it later be¬ 
came known that the named benefi¬ 
ciary did not bear the asserted rela¬ 
tionship and was not within the per¬ 
mitted class.—Sevald v. tJ. S., (C,C.A. 
Ind.) 73 F.(2d) 860, certiorari denied 
55 S.Ct 648—^U. S. v. Barker, (C.C.A. 
Ala.) 70 F.(2d) 1002, reversing (D.C.) 
Barker v. U. S., 3 P.Supp. 545— 
Schiefer v. U. S., (B.C-N-T.) 52 P. 
(2d) 527—Sealey v. U. S., (D.C.Va.) 
7 P.Supp. 434. 

IflSsstatemeiLt as to existence of wife 
or child 

A soldier’s administrator was held 
estopped to recover from the govern¬ 
ment war risk insurance payments 
made erroneously to the sisters and 
brother of the soldier instead of to 
his widow and child, where the sol¬ 
dier had represented to the govern¬ 
ment that he had no wife or child, 
and directed insurance to be paid to 
his estate, and the error was not dis¬ 
covered until long after payments 
were made.—^Ulmer v. U. S., (C.C.A. 
Ga.) 86 P.(2d) 52. 

2 SL Acceptance of ‘^automatic” in¬ 
surance 

A claimant to war risk Insurance 
was held not estopped to prosecute 
her claim to contract insurance hy 
her application for, and acceptance 
of, “automatic” insurance, while the 
claim was pending in the bureau of 


war risk insurance, and not to have | 
waived her rights to the contract in¬ 
surance thereby.—^Jenkins v. U. S., 
(D.C.R.I.) 22 P.(2d) 668. 

Institution of surrogate's proceed¬ 
ing by the father of an insured did 
not estop him from asserting that the 
will of his deceased son operated as 
a designation of the father as bene¬ 
ficiary of installments due on a war 
risk policy.—^U. S. v. Mallery, (C.C. 
A.N,T.) 48 P.(2d) 6. 

Previous inaction was held not to 
estop a claimant from attacking the 
distribution of war risk insurance by 
insured’s administrator after the ad¬ 
ministrator’s discharge.—Continental 
Casualty Co. v. White, (Ga.) 173 S.B. 
117—^Roper v. White, (Ga.) 173 S.E. 
115. 

2A, Brown v. U. S., (D.C.N.T.) 29 P. 
(2d) 856. 

25. Jensen v. XT. S., (D.C.Or.) 29 P. 
(2d) 951—Brown v. U. S., (B.C-N. 

T. ) 29 P.(2d) 866. 

2 a Jordan v. U. S., (C.C.A.Ariz.) 36 
P.(2d) 43, followed In (C.C.A.Or.) 

U. S. V. Jensen, 36 P.(2d) 47. 

27. Jordan v, U. S., (C.C.A.Ariz.) 36 
P.(2d) 43, followed in (C.C.A.Or.) 

U. S, V. Jensen, 36 P.(2d) 47. 

28. Crawford v. U. S., (C.C.A.N.T.) 
40 P.(2d) 199. 

Rerating of insured’s disability by 
the veterans’ bureau after the six- 
months incontestable period held au¬ 
thorized where insured died before 
the expiration of the period.—Craw¬ 
ford V. IT. S., (C.C.A.N.T.) 40 P.(2d) 
199. 

29. Raives v. U. S., (D.C.N.Y.) 39 P. 
(2d) 142, affirmed (C.C.A.) Raives 

V. Raives, 54 P.(2d) 267. 

30*. Raives v. Raive^ (C.C.A.N.Y.) 
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54 P.(2d) 267, affirming (D.C.) 

Raives v. U. S., 39 P.(2d) 142. 

31. Hicks V. U. S., (C.C.A.Va.) 65 F. 

(2d) 517—U. S. V. Kaminsky, (C.C. 

A.Ga.) 64 P.(2d) 735—Davis v. U. 

S., (D.C.Va.) 57 P.(2d) 871—Nall v. 

U. S., (D.C.Miss.) 8 P.Supp. 69. 
Reasons for role 

(1) Such defense is not a contest.— 
Stavros v. U. S., (D.C.Wash.) 3 P. 
Supp. 213, 218. 

(2) “The distinction between con¬ 
testing the validity of a policy, and 
the act of defending a suit based on 
a policy, or the ground that the risk 
on which recovery is sought is not 
covered by the policy ... is well 
recognized by the authorities.”—^Da¬ 
vis V. U. S., (D.C.Va.) 57 P.(2d) 871, 
872. To same effect Stavros v. U. S., 
supra. 

(3) “The language of the provision 

(38 U.S.C.A. § 518) making policies 
incontestable except for fraud, non¬ 
payment of premiums, etc., is entire¬ 
ly consistent with the absence of an 
intention to authorize Insurance 
against a total permanent disability 
which existed before the insured en¬ 
tered the service. . . . However 

immune from contest a policy may 
be, it can cover only the risks which 
the statute authorized to be insured 
against. . . . The incontestabil¬ 
ity provision does not prevent the in¬ 
surer resisting the claim asserted on 
the ground that the total permanent 
disability suffered by the insured, be¬ 
ing one which existed before he en¬ 
tered the Army, was not one covered 
by the policy sued on. Such a de¬ 
fense is not a contest of the policy, 
but is a denial that under the terms 
of the policy the asserted liability 
was incurred.”—^U. S. v. Kaminsky, 
(C.C.A.Ga.) 64 P.(2d) 735, 737. 
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where disability then existed, the policy insured 
only against death and not against disability.^^ 
Similarly, the provision has no application to one 
who never had a policy because the war risk in¬ 
surance statutes did not apply to him,or where 
no act was done by the bureau of war risk insur¬ 
ance that signified its acceptance of the applica¬ 
tion for insurance, and no contract or policy of 
insurance actually issued.^^ The provision has 
been applied where a policy was determined to be 
in force for a period longer than six months after 
the determination that insured was totally and per¬ 
manently disabled.35 

Within a provision of the incontestability section 
that a letter from the veterans* bureau to insured 
informing him of the invalidity of his insurance 
shall be deemed a contest within the section, ex¬ 
press notice within six months that two boards of 
the bureau had found the reinstatement of the pol¬ 
icy invalid, notwithstanding further appellate pro¬ 
ceedings were being prosecuted, was sufficient to 
constitute a contest.^® 

Waiver by government officer or agent of the 


statutory provisions as to incontestability is unau¬ 
thorized and not binding on the governments^ 

§ 80. -Risks and Causes of Death or Dis¬ 

ability 

A claimant need not trace insured’s disability to 
any particular cause or source. Recovery is not limited 
to service-connected disability. 

One suing on a war risk insurance policy need 
not trace insured’s disability to any* particular 
cause or source.38 Thus, while there is authority 
to the contrary,recovery under the war risk in¬ 
surance statutes is, under most authorities, not lim¬ 
ited to disabilities due to, or connected with, war 
service, but includes any and all,^^ even those which 
may be traced back to remote conditions with which 
the service had nothing to do,^^ except those which 
are intentionally self-inflicted.^2 To come within 
a policy insuring against death ‘‘by the risks of 
war,” death must be proximately caused by war.^^ 

I 81. — Extent of Disability 

a. In general 

b. Absolute incapacity 


Disability existing before application 
generally see supra § 74. 

32. Hicks V. XJ. S., (C.C.A.Va.) 65 F. 
(2d) 517. 

3 a Dobbins v. U. S., (C.C.A.Cal.) 47 
F.(2d) 887. 

34 u McCormack v. XT. S., (C.C.A.N. 

T. ) 66 F.(2d) 619. 

35. Bainbridge v. XJ. S., (D.C.Okl.) 
55 F.(2d) 244, dismissed (C.C.A.) 

U. S. V. Bainbridge, 59 F.(2d) 1078. 
36- Beehler v. XJ. S., (C.C.A.Ky.) 40 

F.(2d) 313. 

87. Raives v. Raives, (C.C.A.N.T.) 
54 F.(2d) 267, affirming (D.C.) 

Raives v. U. S., 39 F.(2d) 142— 
Crawford v. XJ. S., (C.C.A.N’.T.) 40 
F.(2d) 199. 

Waiver by government officers gen¬ 
erally see supra § 78. 

38. XJ. S. v. Spaulding, (Fla.) 65 S. 
Ct. 273, 293 U.S. 498, 79 L.Ed. 617, 
reversing (C.C.A.) 68 F.(2d) 666, 
certiorari granted 65 S.Ct. 86, 293 
XJ.S. 540, 79 L.Bd. 646, rehearing 
denied 55 S.Ct. 504, 294 U.S. 731, 
79 L.Bd. 1261, followed (C.C.A.) 
Olsen V. U. S.. 74 F.(2d) 1018— 
Lumbra v. U. S., (Vt.) 64 S.Ct. 272. 
290 U.S. 651, 78 L.Ed. 492, affirming 
(C.C.A.) U. S. V. Lumbra, 63 F.(2d) 
796, certiorari granted Lumbra v. 
U. S., 54 act. 58, 290 U.S. 611, 78 
L.Ed. 535—U. S. v. Nickle, (C.C.A. 
Mo.) 70 F.(2d) 873—Hicks v. U. S., 
(C.C.A.Va.) 66 F.(2d) 517—U. S. v. 
Fitzpatrick, (C.C.A.Okl.) 62 F. 
(2d) 562—U. S. v. Searls, (C.C.A. 
W.Va.) 49 F.(2d) 224—U. S. v. 
Golden, (C.aA.N.M.) 34 F.(2d) 


367—Jackson v. U. S., (D.C.Kan.) 
24 P.(2d) 981, reversed on other 
grounds (C.C.A.) U. S. v. Jackson, 
34 F.(2d) 241, 73 A.L.R. 316, cer¬ 
tiorari granted Jackson v. U. S., 50 
S.Ct. 86. 280 U.S. 649, 74 L.Ed. 608, 
and affirmed 50 S.Ct. 294, 281 U.S. 
344, 74 L.Ed. 891—Starnes v. U. S., 
(D.C.Tex.) 13 P.(2d) 212—Slocum 

V. U. S., (D.C.Mass.) 2 F.Supp. 8. 
“The cause of [permanent total] 
disability is not of vital importance. 
It is the disability within the insur¬ 
ance period and not the cause of it 
which gives rise to the cause of ac¬ 
tion. The cause of action is one in 
contract and the contract does not 
require proof of the cause of the dis¬ 
ability.”—Green V. U. S., (C.C.A.MO.) 
67 P.(2d) 9. 13. 

‘‘Evidence as to cause is pertinent, 
for it may throw much light upon 
the questions as to totality and per¬ 
manency; but, if the disability is 
shown to be total and permanent by 
satisfactory evidence, failure to es¬ 
tablish its cause is not necessarily 
fatal, although a proper matter for 
the consideration of the jury.”— 
Hicks V. U. S.. (C.C.A.Va.) 65 F.(2d) 
517, 618. 

Disease need not be classified by 
name.—^U. S. v.. Fitzpatrick, (C.C.A. 
Okl.) 62 F.(2d) 662. 

39 . Quinn v. U. S., (C.C.A.Pa.) 58 F. 
(2d) 19. 

40. U. S. V. Huddleston, (C.C.A.I11.) 
81 F.(2d) 593—^Davis v. U. S., (D. 
C.Va.) 57 P.(2d) 871—Green v. U. 
S., (C.C.A.MO.) 57 P.(2d) 9—U. S. 
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V. Tyrakowskl, (C.C.A.I1L) 50 F. 
(2d) 766—Evans v. U. S., (C.C.A. 
Or.) 43 F.(2d) 719—Starnes v. U. 
S., (D.C.Tex.) 13 F.(2d) 212—Jagod- 
nlgg V. U. S., (D.C.MO.) 295 F. 916 
—McGovern v. U. S., (D.C.Mont) 
294 F. 108, affirmed U. S. v. Mc¬ 
Govern, (C.C.A.) 299 F. 302, error 
dismissed 45 S.Ct. 351, 267 U.S. 608, 
69 L.Ed. 812, and 45 S.Ct. 515, 268 
U.S. 708, 69 L.Bd. 1169. 

“Service origin is inunaterial in in¬ 
surance. If . . . [insured] is to¬ 
tally and permanently disabled while 
his insurance is in force, he recov¬ 
ers, regardless of its origin.”— 
Green v. U. S., (C.C.A.Mo.) 57 F.(2d) 
9 , 13— U. S. V. Golden, (C.C.A.H.M.) 
34 F.(2d) 367, 370. To same effect U. 
S. V. Searls, (C.C.A.W.Va.) 49 F.(2d) 
224, 227. 

41. Starnes v. U. S„ (D.C.Tex.) 13 
F.(2d) 212. 

42. U. S. V. Steadman, (C.C.A.Utah) 
73 F.(2d) 706—McGovern v. U. S., 
(D.C.Mont) 294 F. 108, affirmed (C. 
C.A.) U. S. V. McGovern, 299 F. 
302, error dismissed 45 S.Ct. 351, 267 
U.S. 608, 69 L.Ed. 812, and 45 S. 
Ct 515, 268 U.S. 708, 69 L.Ed. 1169. 

43 . Dennehy v. U. S., (D.C.N.Y.) 15 
P.(2d) 196. 

Burning oil on harbor waters 

Death caused by burning oil on the 
surface of harbor waters, being the 
result of a risk which exists or may 
exist in some harbors in war or peace 
time, is not within the terms of the 
policy.—^Dennehy v. U. S., (D.C.N.T.) 
15 P.(2d) 196. 
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a Inability to follow substantially gain¬ 
ful occupation 

d. Inability to follow prewar occupation 

e. Effect of actual employment or unem¬ 

ployment 

f. Vocational training; other factors 

g. Permanence 

a. In General 

The disability covered by war risk insurance Is only 


total and permanent disability, the existence of which 
in a particular case depends on its facts and circum¬ 
stances. Administrative definitions of '^total permanent 
disability’’ are not binding on courts. 

War risk insurance does not cover partial,in¬ 
cluding permanent partial, ^ 5 or temporary total 
disability. Whether total and permanent disability 
is present in a particular case depends on the par¬ 
ticular facts and circumstances of that case^*^ and 
the character and effect of the disability when con- 


44. Hughes V. U. S„ (C.C.A.Okl.) 83 
F.(2d) 76— ^U. S. V. Journey, (C.C. 
A.Kan.) 82 F.(2d) 772—U. S. v. 
Reeves, (C.C.A.Tenn.) 75 F.(2d) 368 
—U. S. V. Clement, (C.C.A.N.H.) 
67 F.(2d) 150—U. S. v. Linkhart, 
(C.aA.Ill.) 64 F.(2d) 747—U. S. v. 
Pullig, (aC.A.Ark.) 63 F.(2d) 379 
—U. S. V. McCreary, (C.C.A.Or.) 
61 P.(2d) 804—U. S. V. Hill, (C.C.A. 
Or.) 61 F.(2d) 651—Nalbantian v. 
U. S., (C.C.A.I11.) 54 F.(2d) 63, cer¬ 
tiorari denied 52 S.Ct 313, 285 U. 
S. 536, 76 L.Ed. 930—Birdsell v. U. 

S., (D.aColo.) 4 F.Supp. 140. 
‘^Vliere are no degrees of disability 

recognized by the insurance contract 
as in an award of compensation.”— 
Warren v. U. S., (D.C.Idaho) 42 F.(2d) 
755, 756. 

Progressive disease 
Partial disability does not come 
within a war risk policy, even though 
resulting from a disease which, as it 
progresses, may later result in total 
disability.—^U. S. v. Farnsworth, (C.C. 
A.N.C.) 77 F.(2d) 91, certiorari de¬ 
nied Wachovia Bank & Trust Co. v. 

U. S., 56 S.Ct. 117. 

45. U. S. V. Spaulding, (Fla.) 55 S. 
Ct. 273, 294 U.S. 498. 79 L.Ed. 617, 
reversing (C.C.A.) 68 P.(2d) 656, 
certiorari granted 55 S.Ct. 86, 293 
tJ.S. 540, 79 L.Ed. 646, rehearing 
denied 55 S.Ct. 504, 294 U.S. 731, 79 
L.Ed. 1261, followed in Olsen v. U. 

S., (C.C.A.Pla.) 74 F.(2d) 1018— 
Lumbra v. U. S., (Vt.) 54 S.Ct. 
272, 290 U.S. 551, 78 L.Ed. 492, af¬ 
firming (C.C.A.) U. S. v. Lumbra, 
63 P.(2d) 796, certiorari granted 
Lumbra v. U. S., 54 S.Ct. 58, 290 
U.S. 611, 78 L.Bd. 535—Hughes v. 
U. S., (C.C.A.Okl.) 83 F.(2d) 76— 
Demmon v. U. S., (C.C.A.Fla.) 77 
F.(2d) 419—^U. S. V. Anderson, (C. 
C.A.S.C.) 76 F.(2d) 337—U. S. v. 
Tate, (C.C.A.La.) 75 F.(2d) 822—U. 
S. V. Shashy, (C.C.A.Pla.) 75 P.(2d) 
422—^U. S. V. Reeves, (C.C.A.Tenn.) 
75 P.(2d) 368—U. S. v. Jones, (C.C. 
A.Tex.) 74 P.(2d) 986—U. S. v. 
Russian, (C.C.A.Pa.) 73 P.(2d) 363 
—Miller v. U. S., (aC.A.G£L) 71 
P.(2d) 361, certiorari granted 55 
S.Ct. 212—^U. S. V. Owen, (C.C.A. 
Ala.) 71 P,(2d) 360—^Harris v. U. 

S., (C.C.A.Va.) 70 P.(2d) 889—U. S. 

V. Kiles, (C.C.A.MO.) 70 F.(2d) 880 
—^U. S, V. Nickle, (C.C.A.Mo.) 70 


P.(2d) 873—U. S. V. Hansen, (C.C. 
A.Idaho) 70 P.(2d) 230, certiorari 
denied Hansen v. U. S., 55 S.Ct. 119 
—^U. S. V. Adcock, (C.C.A.Tenn.) 69 
P.(2d) 959—U. S. V. Sumner, (C.C. 
A.Ky.) 69 P.(2d) 770—U. S. v. 

Caldwell, (C.C.A.Pa.) 69 F.(2d) 200 
—Bridges v. U. S., (C.C.A.Ga.) 67 
F.(2d) 320—Dyer v. U. S., (C.C.A. 
Idaho) 66 P.(2d) 788—Thompson v. 
U. S.. (C.C.A.S.D.) 65 P.(2d) 897 
—Wilks V. U. S., (C.C.A.N.Y.) 65 
F.(2d) 775—U. S. v. Howard, (C.C. 
A.Pla.) 64 P.(2d) 533, followed in 
U. S. V. Dunaway, 64 P.(2d) 535— 
U. S. V. Mayfield, (aC.A.Okl.) 64 
P.(2d) 214—U. S. V. McGrory, (C. 
C.A.R.I.) 63 P.(2d) 697, certiorari 
denied McGrory v. U. S., 53 S.Ct. 
692, 289 U.S. 742, 77 L.Ed. 1489— 
Walters v. U. S., (C.C.A.Tex.) 63 
P.(2d) 299—U. S. V. Hill, (C.C.A. 
Ark.) 62 P.(2d) 1022—U. S. v. El¬ 
lis, (C.C.A.S.C.) 62 P.(2d) 348—U. 
S. V. Rosborough, (C.C.A.S.C.) 62 
F.(2d) 348—Gregory v. U. S.. (C.C. 
A,W.Va.) 62 P.(2d) 345—^Eggen v. 

U, S., (C.C.A.Minn.) 58 P.(2d) 616— 
Norton v. U. S., (D.C.Pa.) 10 P. 
Supp. 446—Parrigan v. U. S., (D.C. 
Ky.) 6 F.Supp. 333—^Dupuis v. U. 

S., (D.C.Mass.) 4 F.Supp. 675—Put¬ 
ney V. U. S., (D.aColo.) 4 F.Supp. 
376, 

4S. U. S. V. Spaulding, (Fla.) 55 S.Ct. 
273, 293 U.S. 498, 79 L.Ed. 617, re¬ 
versing (C.C.A.) 68 P.(2d) 656, cer¬ 
tiorari granted 55 S.Ct. 86, 293 U. 
S. 540, 79 L.Ed. 646, rehearing de¬ 
nied 55 S.Ct. 504, 294 U.S. 731, 79 
L.Ed. 1261, followed in Olsen v. U. 

S., (C.C.A.Pla.) 74 P.(2d) 1018— 
Lumbra v. U. S., (Vt.) 54 S.Ct. 272, 
290 U.S. 551, 78 L.Ed. 492, affirming 
(C.C.A.) U. S. V. Lumbra, 63 P. 
(2d) 796, certiorari granted Lum¬ 
bra V. U. S., 54 S.Ct. 58, 290 U.S. 
611, 78 L.Ed. 535—U. S. v. Bryan, 
(C.C.A.La.) 82 F. (2d) 784“—Demmon 

V. U. S., (C.C.A.Pla.) 77 P.(2d) 419 
■—U. S. V, Cobb, (C.C.A.Ala.) 77 P. 
(2d) 138—^U. S, V. Anderson, (C.C.A. 
S.C.) 76 P.(2d) 337—U. S. v. Jones, 
(C.C.A.Tex.) 74 F.(2d) 986—U. S. 
V. Russian, (C.C.A.Pa.) 73 P.(2d) 
363—^U. S. V. Owen, (C.C.A.Ala.) 71 
F.(2d) 360—U, S. V. Kiles, (C.C.A. 
Mo.) 70 F.(2d) 880—U. S. v. Nickle. 
(C.C.A.MO.) 70 P.(2d) 87?j—U. S. v. 
Sumner, (C.C.A.Ky.) 69 F.(2d) 770 

496 


—U. S, V. Caldwell, (C.C.A.Pa.) 69 
P.(2d) 200—U. S. V. Elmore, (C.C. 
A.Pla.) 68 P.(2d) 551—U. S. v. 

Gwin, (C.C.A.Ky.) 68 P.(2d) 124— 
Bridges v. U. S., (C.C.A.Ga.) 67 F. 
(2d) 320—^U. S. V. Howard, (C.C.A. 
Fla.) 64 P.(2d) 533, followed in U. 
S. V. Dunaway, 64 P.(2d) 535—U. 
S. V. McGrory, (C.C.A.R.L) 63 P. 
(2d) 697, certiorari denied McGrory 
V. U. S., 53 S.Ct. 692, 289 U.S. 742, 
77 L.Ed. 1489—Walters v. U. S., 
(C.C.A.Tex.) 63 F.(2d) 299—U. S. 
V. Hill, (C.C.A.Ark.) 62 P.(2d) 1022 
—U. S. V. Hill, (C.C.A.Or.) 61 P. 
(2d) 651—Eggen v. U. S., (C.C.A. 
Minn.) 58 P.(2d) 616—^Niemczewski 
V. U. S., (D.C.Me.) 55 P.(2d) 728 
—Nicolay v. U. S., (C.C.A.C 0 I 0 .) 51 
P.(2d) 170—Elliott V. U. S., (D.C. 
Ky.) 13 F.Supp. 132—^Dupuis v. U. 

S., (D.C.Mass.) 4 F.Supp. 675. 

Intervention of working period 
‘Tf, between the cessation in pay¬ 
ment of premiums and the conceded, 
subsequent, permanent, total disa¬ 
bility, a ‘substantial period of time*, 
occurs during which the insured Was 
able ‘to follow continuously any sub^ 
stantially gainful occupation,* . . , 
then any disability existing before 
such period of time, even though it 
was then to be regarded as a total 
disability, may not, as a matter of 
law, be held to have been permanent¬ 
ly total as of the earlier date.”—^U. 
S. V, Gwin, (C.C.A.Ky.) 68 F.(2d) 124, 
126. 

47. Lumbra v. U. S., (Vt.) 54 S.Ct 
272, 290 U.S. 551, 78 L.Ed. 492, af¬ 
firming (C.C.A.) U. S. V. Lumbra, 63 
P.(2d) 796, certiorari granted Lum¬ 
bra V. U. S., 54 S.Ct 58, 290 U.S. 
611, 78 L.Ed. 535—Evans v. U. S„ 
(C.C.A.I11.) 83 P.(2d) 539—Lawhon 
V. U. S., (C.C.A.Okl.) 82 F.(2d) 921 
—U. S. V. Knoles, (C.C.A.S.D.) 75 
P.(2d) 557—U. S. V. Rice, (C.C.A. 
Neb.) 72 P.(2d) 676—U. S. v. Nickle, 
(C.C.A.MO.) 70 P.(2d) 873—Boiilger 
V. U. S., (D.C.Mass.) 60 F.(2d) 560 
—Roberts v. U. S., (C.C.A.C 0 I 0 .) 
57 P.(2d) 514—U. S. v. Perry, (C. 
C.A.Ark.) 65 P.(2d) 819—Sorvik v. 

U. S., (C.C.A.Idaho) 52 P.(2d) -406 
—Wojciechowski v. U. S., (D.C.N. 
Y.) 51 P.(2d) 385—U. S. V. Rasar, 
(C.C.A.Wash.) 45 P.(2d) 545—Wood 

V. U. S., (D.C.Kan.) 28 F.(2d) 771. 
‘‘It would be practically impossible 
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sicdered in connection with the individuality of the 
person disa.bled; the problem of determining the 
qizestion is concrete and relative, not abstract^^ 
TInus, the phrase ‘'total permanent disability” is to 
be construed reasonably ^0 and "with regard to the 
circumstances of each case,5i without fixed rules 
or formulae uniformly governing the construc¬ 
tion,and the words are to be given their com¬ 
mon and practical meaning and acceptation; 53 but 
it has been held that the term “total disability” 
wlien used in a policy contract is entitled to receive 
a liberal construction to effectuate the intent of 

the insuraace.54 

Administrative definition or finding. The defini¬ 
tion of total permanent disability promulgated by 


§ 81 

the director of the bureau of war risk insurance, 
in pursuance of authorization contained in the War 
Risk Insurance Act, is held not to be, and not in¬ 
tended to be, an exact definition of total perma¬ 
nent disability or the sole guide by which that ex¬ 
pression is to be construed,55 and not binding on 
courts,^® although they are said to have adopted 
it; 57 and it must be considered in the light of the 
courts’ decisions defining the terms used therein.58 
Similarly, the conclusion of the director of the vet- 
terans’ bureau on the question of total and perma¬ 
nent disability is not binding on the courts. 5 9 

Allowance of disallowance of compensation by 
the administrative arm of the government, based 
on a different standard of disability, has nothing 


to lay do-wn a hard and fast rule; in¬ 
deed, obviously it might be unjust to 
attempt to 3.0 so.”—^U. S. v. Law, (C. 
C.A.Mont.) 299 F. 61, reversing (D. 
C.> 290 P. 9 72, and reversed on oth¬ 
er grounds ILaw v. U. S., 45 S.Ct. 175, 
260 U.S. 494, 69 L.Ed. 401. 

AlX the facts of a case 
<1) "^Including, as matters of first 
lin:portance, the soldier’s injuries and 
his condition when the policy was 
in force, aD3 including also the post- 
wa.r history of his war inflicted inju¬ 
ries and the post-war conduct of the 
Inj ured soldi or himself, must be con- 
sid.€red in cdetermining whether he 
sustained during the life of the pol¬ 
icy ‘total permanent disability.’ ”—U. 
S. V. Caldwell, (C.C.A.Pa.) 69 F.(2d) 
200 , 202 , 

C2) ’’A^llof the evidence, as to the 
insured’s physical and mental condi¬ 
tio xi, as to the work he has done, 
as to the coxiditions under which he 
did. it, its actual and threatened effect 
on his health and life, whether he 
rea-lly worked, or merely held a sine¬ 
cure throuffla pity for his disable- 
mexit, must be given due considera¬ 
tion.”—U. S. V. Vineyard. (C.C.A.Ga.) 
71 P.(2d) 62 4, 626, certiorari denied 
Vineyard v. TJ. S., 55 S.Ct. 141. 

48. U. S. V. Knoles, (C.C.A.S.D.) 75 
F".(2d) 567. 

49. Sorvik v. U. S., (C.C.A.Idaho) 52 
F^.(2d) 406—^U. S. V. Rasar, (C.C.A. 
Wash.) 45 F.(2d) 545. 

60. Lumbra v. U. S., (Vt.) 54 S.Ct 

2 72, 2 9 0 Tr.S. 551, 78 L.Ed. 492, af- 
armin^ (C-C.A.) U. S. v. Lumbra, 
6 3 P.(2d) 796, certiorari granted 

I-iumbrav. XJ. S., 54 S.Ct 58, 290 U. 
S. 611, 78 L.Ed. 535—U. S. v. Hodg¬ 
es. (C.C.A.'Tenn.) 74 F.(2d) 617— 
Miller v. TJ. S., (C.C.A.Ga.) 71 F. 
C 5d) 361, certiorari granted 55 S.Ct 
2 12— XT. S. V. Green, (C.C.A.MO.) 
6 9F.(2d) 921—^U. S. v. Caldwell, (C. 
a.APa.) 69 P.(2d) 200—Tracy v. U. 
S., (C.CAOonn.) 68 F.(2d) 834. 

61. U. S. V. Hodges, (C.C.A.Tenn.) 
6 O. J.S.—32 


74 P.(2d) 617—Miller v. U. S.. (C. 
C.AGa.) 71 P.(2d) 361, certiorari 
granted 55 S.Ct 212—^U. S. v. Green, 
(C.C.A.MO.) 69 F.(2d) 921—Tracy 
V. U. S.. (C.C.A.Conn.) 68 F.(2d) 
834—Wills V. U. S., (D.C.Mont) 7 
F.(2d) 137. 

“The various meanings inhering in 
the phrase [’total permanent disabil¬ 
ity’] make impossible the ascertain¬ 
ment of any fixed rules or formulae 
uniformly to govern its construction. 
That which sometimes results in to¬ 
tal disability may cause slight incon¬ 
venience under other conditions.”— 
Lumbra v. U. S., (Vt) 54 S.Ct 272, 
275, 290 U.S. 551, 78 L.Ed. 492, affirm¬ 
ing (C.C.A.) U. S. V. Lumbra, 63 F. 
(2d) 796, certiorari granted Lumbra 
V. U. S., 54 S.Ct 58, 290 U.S. 611, 78 
L.Ed. 535, quoted in U. S. v. Nickle, 
(C.C.A.MO.) 70 F.(2d) 873, 879, and 

U. S. v. Green, (C.C.A.MO.) 69 P.(2d) 
921, 922. 

Average man 

A construction of the term “total 
permanent disability” as importing 
“impairment of mind or body of a de¬ 
gree which would render the average 
man incapable of following continu¬ 
ously a substantially gainful occu¬ 
pation” is erroneous, since “every in¬ 
sured’s rights depend upon the con¬ 
sequences of his own impairment and 
disability, and not at all upon wheth¬ 
er his capacity be less or more than 
the average man’s. ... At most 
the consequences of insured's impair¬ 
ment in relation to the ideal or aver¬ 
age man are evidentiary only.”—^Wills 

V. U. S., (D.C.Mont.) 7 F.(2d) 137, 
138. 

52. Miller v. U. S., (C.C.A.Ga.) 71 
P.(2d) 361, certiorari granted 55 S. 
Ct. 212—Wills V. U. S., (D.C.Mont.) 

7 F.(2d) 137. 

53. U. S. V. Cochran, (C.C.A.Okl.) 63 
F.(2d) 61. 

“There is no mystery about what 
is meant by total and permanent dis¬ 
ability. These words have a well-, 
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understood meaning.”—U. S. v. Diehl, 
(aC.A.W.Va.) 62 F.(2d) 343. followed 
in (C.C.A.S.C.) U. S. v. Butler, 62 F. 
(2d) 1083. 

54. U. S. V. Martin, (C.C.ATex.) 54 
F.(2d) 554, certiorari denied Martin 
V. U. S., 52 S.Ct. 497, 286 U.S. 546, 76 
L.Ed. 1282. 

55. Lumbra v. U. S., (Vt.) 54 S.Ct. 
272, 290 U.S. 551, 78 L.Ed. 492, af¬ 
firming (C.C.A.) U. S. V. Lumbra, 63 
F.(2d) 796, certiorari granted Lum¬ 
bra v. U. S., 54 S.Ct. 58, 290 U.S. 611, 
78 L.Ed. 535—U. S. v. Middleton, 
(ac.A.Tenn.) 81 F.(2d) 205—U. S. 
V. Hodges, (C.C.A.Tenn.) 74 r.(2d) 
617—^U. S. V. Stephens, (C.C.A.Ida¬ 
ho) 73 F.(2d) 695—U. S. v. Baker, 
(C.C.A.Idaho) 73 P.(2d) 691~U. S. 
V. Nickle, (C.C.A.MO.) 70 P.(2d) 873 
—U. S. V. Green, (C.C.A.Mo.) 69 F. 
(2d) 921. 

56. U. S. V. Knoles, (C.C.A.S.D.) 75 
F.(2d) 557—U. S. v. Green, (C.C.A. 
Mo.) 69 F.(2d) 921. 

Infinence 

“Yet . . . [the definition] has 

been found useful and has influenced 
many decisions on this character of 
insurance.”—^U. S. v. Green, (C.C.A. 
Mo.) 69 F.(2d) 921, 922. 

57. Green v. U. S., (C.C.A.MO.) 57 F. 
(2d) 9. 

Literal application disapproved 

“We have already noted, United 
States v. Hodges, 74 F.(2d) 617, that 
since the decision of the Supreme 
Court in Lumbra v. United States, 54 
S.Ct. 272, 276, 290 U.S. 551, 78 L.Ed. 
492, which construed the statute and 
War Risk Insurance Regulation No. 
11, earlier cases applying the defini¬ 
tion of ‘permanent and total disabili¬ 
ty’ in the regulation contained, in its 
strict literalness are of doubtful re¬ 
liance.”—^United States v. Middleton, 
(C.C.ATenn.) 81 P.(2d) 205. 

58. U. S. V. Perry, (aC.A.Ark.) 55 
F.(2d) 819. 

59. U. S. V. Knoles, (C.C.A.S.D.) 75 
F.(2d) 557. 



ARMY AND NATT 


6 C.J.S. 


§ 81 


to do with a judicial determination of disability un¬ 
der a policy of war risk insurance.®® 

Particular disabilities have been held, apart from 


questions of evidence, considered infra § 97, to con¬ 
stitute or not to constitute total and permanent 
disability within war risk insurance policies.®^ 


€0. Rose V. U. S., (C.C.A.N.M0 70 
F.(2d) 68. 

€1. Epilepsy 

(1) “Epilepsy is not one of the dis¬ 
abilities which are scheduled in the 
regulations as a total disability. This 
is correct, for epilepsy, even in the 
more serious stage known as grand 
nial, is not in every case a total dis¬ 
ability within the meaning of the War 
Risk Act”—Wood v. U. S., (D.C.Kan.) 
28 P.(2d) 771, 772. 

(2) Whether a person afflicted with 
epilepsy grand mal is totally and per¬ 
manently disabled depends on the par¬ 
ticular facts of each case.—Boulger 
V. U. S., (D.C.Mass.) 60 P.(2d) 560. 

(3) “Idiopathic epilepsy, while per¬ 
manent and progressive, and though 
disabling from some activities, is 
usually not immediately productive 
of total disability.”—Cartey v. U. S., 
(aC.A.Ga.) 86 F.(2d) 139, 140. 

(4) Insured, unable to obtain em¬ 
ployment because of epileptic sei¬ 
zures, although normal and healthy 
ninety per cent of the time, was held 
“totally disabled.”—Wood v. U. S., su¬ 
pra. 

Xusaidty 

A soldier, discharged as partially 
disabled and later adjudged a luna¬ 
tic, was held totally disabled.—^TJ. S. 
V. Cox, (C.C.A.Tex.) 24 F.(2d) 944. 
Xioss of arm ox leg or use thereof 

(1) Whether the loss of a leg con¬ 
stitutes total disability depends on 
the facts in the particular case.—TJ. s. 
V. Rice, (C.C.A.Neb.) 72 F.(2d) 676. 

(2) “The loss of one leg or one arm 
is not generally sumcient to consti¬ 
tute total disability.”—^U. S. v, Ad¬ 
cock, (C.C.A.Tenn.) 69 F.(2d) 959, 
960. 

(3) “The loss of a leg between the 
knee and ankle, in the absence of oth¬ 
er complications, cannot be regard¬ 
ed as a total and permanent disabil¬ 
ity. It is a partial permanent disa¬ 
bility.”—^Thompson v. U. S., (C.C.A. 
S.D.) 65 P.(2d) 897. 

(4) Loss of left leg at the middle 
third of the thigh was held not to 
have resulted in total and permanent 
disability, where insured subsequent¬ 
ly married, was in robust health, and 
at times earned more than his pre- 
enlistment income.—S. v. Adcock, 
supra. 

(5) Former blacksmith who lost his 
right arm, had not qualified for a cler¬ 
ical position, and had a record of un¬ 
employment, was held nevertheless 
not totally and permanently disabled. 
—^Hobin V. U. S., (D.C.Mass.) 59 F. 
(2d) 224. 

(6) Loss of his right arm by a 


right-handed insured whose vision 
in his left eye was only ten per cent 
of normal was held not to have re¬ 
sulted in total permanent disability. 
—Miller v. U. S., (C.C.A.Ga.) 71 F. 
(2d) 361, certiorari granted 55 S.Ct. 
212, 293 U.S. 551, 79 L.Ed. 654, af¬ 
firmed 55 S.Ct 440, and rehearing de¬ 
nied 55 S.Ct 635. 

(7) “The loss of use of one arm or 
one leg has never been considered in 
itself total disability in war risk in¬ 
surance.”—^IMiller v. XT. S., (C.C.A.Ga.) 
71 P.(2d) 361, 363, certiorari granted 
55 S.Ct 212, 293 U.S. 551, 79 L.Ed. 
654, affirmed 55 S.Ct 440, and rehear¬ 
ing denied 55 S.Ct 635. To same ef¬ 
fect Magenton v. U. S., (C.C.A.S.D.) 
75 P.(2d) 410, 412. 

(8) “The loss of the full use of one 
leg does not constitute total disabil¬ 
ity.”—^U. S. V. Tarrer, (C.C.A.Ga.) 
77 F,(2d) 423, 424, certiorari denied 
Tarrer v. U. S., 56 S.Ct 125—U. S. v. 
Tate, (C.C.A.La.) 75 F.(2d) 822, 823. 

(9) Injury to insured’s right shoul¬ 
der hampering the use of his hand and 
forearm was held not total and per¬ 
manent disability.—Dupuis v. U. S., 
(D.C.Mass.) 4 F.Supp. 675. 

Loss of hearing 

(1) Total permanent disability, 
within a converted war risk policy, 
was held to include loss of natural 
hearing in both ears.—^U. S. v. Atkin¬ 
son, (C.C.A.Tex.) 76 F.(2d) 564, cer¬ 
tiorari granted 56 S.Ct. 123. 

(2) Definition of total permanent 
disability in a converted war risk 
policy as including loss of hearing 
in both ears was held authorized by a 
statute providing for the issuance of 
converted policies containing reason¬ 
able and practicable provisions for 
the protection and advantage of the 
insured and the beneficiaries.—^U. S. 
V. Atkinson, supra. 

(3) In determining whether insur¬ 
ed had suffered total permanent dis¬ 
ability because of loss of hearing of 
both ears, the possible use of, and 
effect of use of, artificial aids to 
hearing could not be considered where 
the cost of using ear phones through¬ 
out the working day was prohibitive. 
—^U. S. V. Atkinson, supra. 
Tnberctaosis 

(1) “Not every case of tuberculo¬ 
sis constitutes a permanent disabil¬ 
ity.”—Carter v. U. S., (C.C.A.N.C.) 49 
F.(2d) 221, 223, quoted in U. S. v. 
Kane, (aC.A.Wash.) 70 F.(2d) 396, 
398. 

(2) “It is not sufficient to show 
in a war risk insurance case that an 
insured is afflicted with tuberculo¬ 
sis in order to prove that he has be¬ 
come totally and permanently disa- 
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bled.”—Edwards v. U. S., (C.C.A.S. 
C.) 53 F.(2d) 622, 623. To same ef¬ 
fect U. S. V. Ennis, (C.C.A.N.C.) 73 
F.(2d) 310, 311—Garrison v. U. S., 
(C.C.AS.C.) 62 F.(2d) 41, 42. 

(3) “Whether tuberculosis has re¬ 
sulted in total and permanent disa¬ 
bility depends upon the facts of the 
particular case.”—^Long v. U. S., (C. 
C.A.S.C.) 59 F.(2d) 602, 603. To same 
effect U. S. V. Harrison, (C.C.AW.Va.) 
49 F.(2d) 227, 228. 

(4) ‘While undoubtedly the exist¬ 
ence of pulmonary tuberculosis, even 
though not in an extremely advanced 
state, could within the meaning of a 
war risk policy render one totally dis¬ 
abled ... it does not at all fol¬ 
low that such condition would render 
one permanently disabled, for yield¬ 
ing as it many times does to proper 
treatment, something more must be 
shown than that during the life of 
the policy, it was present in active 
form. It is because of these consid¬ 
erations that the tendency manifest¬ 
ed in the earlier decisions, U. S. v. 
Godfrey, (aC.A) 47 F.(2d) 126; U. 
S. v. Sligh, (C.C.A.) 31 P.(2d) 735; 
U. S. V. Phillips, (C.C.A) 44 F.(2d) 
689, to regard proof of active tuber¬ 
culosis and death later resulting, as 
sufficient proof of both totality and 
permanence within the life of the pol¬ 
icy has been greatly checked, if not 
altogether reversed in some of the 
circuits, by the requirement that 
proof should be made not only of the 
early tubercular condition, but that 
it had failed to yield to the indicated 
simple treatment; or, putting it an¬ 
other way, that the permanence of the 
condition finally established was not 
the result of neglect of such treat¬ 
ment.”—^U. S. v. Lynch, (C.C.A.Tex.) 
67 F.(2d) 835. 

(5) “The tuberculosis may not re¬ 
sult in total disability, and, even If 
it have this result temporarily, unless 
the condition is such as to preclude 
the possibility of arresting the dis¬ 
ease, it cannot be said that the dis¬ 
ability is permanent.”—Garrison v. U. 
S., supra. To same effect Smith v. 
U. S., (D.C.Ky.) 5 F.Supp. 475. Con¬ 
tra “The possibility that . . . 
[tuberculosis] might thereafter cease 
to be active and become arrested did 
not affect the permanency of the dis¬ 
ability and that for two reasons. An 
arrested tuberculosis may become ac¬ 
tive again if the vitality is lowered 
—^manual labor performed continu¬ 
ously and to the extent necessary to 
the success of a substantially gain¬ 
ful occupation is calculated to lower 
the vitality—and plaintiff was adapt¬ 
ed only to an occupation involving 
such labor. The other reason is that 
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b. Absolute Incapacity 

“Total and permanent disability” does not mean 
absolute Incapacity to do anything, or helplessness or 
complete disability. 

The term "'total and permanent disability,” with¬ 
in war risk insurance statutes, does not mean abso¬ 
lute incapacity to do any work at all, or anything 
whatever,®^ nor does it mean helplessness or com¬ 
plete disability; but it includes more than that 
which is partial.®^ 
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c. Inability to Follow Substantially Gainful Oc¬ 
cupation 

The commonly cited criterion of total disability Is 
impairment rendering it impossible for insured to en¬ 
gage continuously or with reasonable regularity in any 
substantially gainful occupation without risk to his 
health. Particular terms as used in the rule have been 
defined and construed. 

For total disability to exist within a war risk 
insurance policy, there must be such impairment of 
capacity, mental or physical, as renders it impos¬ 
sible for insured to engage continuously or with 
reasonable regularity in any substantially gainful 
occupation's for which he is qualified or adapt- 


the act seems to contemplate that a 
total disability may at the same time 
be permanent so as to cause the ma¬ 
turing: of the policy notwithstanding 
it may subsequently turn out that it 
may not be permanent in which case 
the payment of installments of insur¬ 
ance should cease and the payment 
of premiums should be renewed to 
keep the policy alive.’*—^Humble v. U. 

S., (D,C.Ky.) 49 F.(2d) 600, 601. 

(6) Plaintiff does not make a case 
authorising recovery by establishing 
his affliction with tuberculosis in its 
incipient or early stage.—^U. S. v. 
Crew, (C.aA.La.) 84 P.(2d) 869— 
Smith V. U. S., supra. 

(7) So as to “minimal or incipient 
tuberculosis at the determinative 
date.”—^U. S. v. Hannan, (C.C.A.Okl,) 
85 F.(2d) 341, 342. 

(8) “Leading tuberculosis case,” 
so-called in Parrigan v. U. S., (D.C. 
Ky.) 6 P.Supp. 333, 335.—^Nicolay v. 

U. S., (C.C.A.C 0 I 0 .) 51 P.(2d) 170. 

(9) Leading case “as to the right 
of recovery in pulmonary tuberculo¬ 
sis cases,” so-called in Smith v. U. 

S., (D.C.Ky.) 5 P.Supp. 475, 476.— 
Nicolay v. U. S., supra. 

(10) Tuberculosis cases summariz¬ 
ed.—^Parrigan v. U. S., (D.C.Ky.) 6 
P.Supp. 333—Smith v. U. S., (D.C. 
Ky.) 5 P.Supp. 475. 

Other disabilities 

(1) Insured suffering from acute 
Bright’s disease, developing into the 
chronic progressive type of nephritis 
with uremic fits, was totally and per¬ 
manently disabled.—^Knight v. U. S., 
(D.C.Me.) 45 P.(2d) 202. 

(2) “Bronichial asthma is [not] a 
disease which ordinarily totally and 
permanently disables, at least until 
it has progressed to the advanced 
stages.”—U. S. v. Smith, (C.C.A.Va.) 
76 P.(2d) 850, 851. 

(3) Headaches and dizziness at¬ 
tributable to an ear infection, not 
preventing working, were held as a 
matter of law not total disability.— 
U. S. V. Barker, (C.C.A.Wash.) 36 P. 
(2d) 556. 

(4) Paralysis agitans is not totally 


disabling as a matter of law.—^Elli¬ 
son V. U. S., (C.C.A.Kan.) 76 P.(2d) 
868 . 

(5) “Syphilis, even when it results 
in general paralysis, does not neces¬ 
sarily result in permanent and total 
disability from the time of infec¬ 
tion.’*—U. S. V. Seattle Title Trust 
Co., (C.C.A.Wash.) 53 P.(2d) 435, 437. 

(6) A statute providing that the 
loss of one hand and the sight of one 
eye should constitute total permanent 
disability for compensation purpos¬ 
es was held inapplicable to war risk 
insurance.—^Miller v. U. S., (Ga.) 55 
S.Ct. 440, affirming (C.C.A.) 71 P. 
(2d) 361, certiorari granted 55 S.Ct. 
212, 293 U.S. 561, 79 L.Ed. 654, re¬ 
hearing denied 55 S.Ct. 635. 

62. U.S.—U, S. V. Kane, (C.C.A 
Wash.) 70 P.(2d) 396—U. S. v. Sor¬ 
row, (C.C.A.Ga.) 67 P.(2d) 372—U. 
S. V. Pulkerson, (C.C.A.Wash.) 67 
F.(2d) 288—Bartee v. U. S., (C.C.A. 
Tenn.) 60 P.(2d) 247—U. S. v. Per¬ 
ry, (C.C.A.Ark.) 55 F.(2d) 819— 

U. S. V. Crume, (C.C.ATex.) 54 P. 
(2d) 556—U. S. V. Martin, (C.C.A. 
Tex.) 54 F.(2d) 554, certiorari de¬ 
nied Martin v. U. S., 52 S.Ct. 497, 
286 U.S. 546, 76 L.Ed. 1282—White 

V. U, S., (C.C.AGa.) 53 P.(2d) 565 
—^McNally v. U. S., (C.C.A.Minn.) 
52 P.(2d) 440—Sorvik v. U. S., (C. 
C.A.Idaho) 52 P.(2d) 406—Wojcie- 
chowski V. U. S., (D.C.N.Y.) 51 P. 
(I’d) 385—O’Hora v. U. S., (D.C.Pa.) 
49 F.(2d) 945—Blair v. U. S., (C. 
C.A.Ark.) 47 P.(2d) 109—Knight v. 
U. S.. (D.C.Me.) 45 P.(2d) 202— 
U. S. V. Phillips, (C.C.A.MO.) 44 P. 
(2d) 689—Marsh v. U. S., (D.C.Ark.) 
33 F.(2d) 554—U. S. v. Sligh, (C.C. 
A.Ariz,) 31 P.(2d) 735, certiorari 
denied 50 S.Ct 18, 280 U.S. 559, 
74 L,Ed. 614—U. S. v. McPhee, (C. 
C.A.Wash.) 31 P.(2d) 243—U. S. v. 
Eliasson, (C.C.A.Mont.) 20 P.(2d) 
821—Starnes v. U. S., (D.C.Tex,) 
13 P.(2d) 212—Smith v. U. S., (D.C. 

W. Va.) 9 P.Supp. 32. 

D.C.—^Burgoyne v. U. S., 61 App.D.C. 
97, 57 P.(2d) 764. 

Ittsured need not be an invalid.—, 
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U. S. V. Higbee, (C.C.A.Utah) 72 P. 
(2d) 773. 

Insured need not be bedfast or bed¬ 
ridden.—^U. S. V. Bodge, (C.C.A.Kan.) 
85 P.(2d) 433—U. S. v. Higbee, (C.C. 
AUtah) 72 P.(2d) 773—U. S. v. Rice, 
(C.C.A.Neb.) 72 P.(2d) 676—U. S. v. 
Thomson, (C.C.A.N.M.) 71 P.(2d) 860 
—U. S. V. Rye, (C.C.A.Okl.) 70 P. 
(2d) 160—Putney v. U. S., (D.C.Colo.) 
4 P.Supp. 376. 

63. Lumbra v. U. S., (Tt) 54 S.Ct 
272, 290 U.S. 551, 78 L.Ed. 492, af¬ 
firming (C.C.A.) U. S. V. Lumbra, 
63 P.(2d) 796, certiorari granted 
Lumbra v. U. S., 54 S.Ct 58, 290 U. 
S. 611, 78 L.Ed. 535—Harris v. U. 

S., (C.C.A.Va.) 70 P.(2d) 889—U. 
S. V. Green, (C.C.A.M 0 .) 69 P.(2d) 
921—U. S. V. Pullig, (C.C.A.Ark.) 63 
P.(2d) 379—Smith v. U. S., (D.C. 

W. Va.) 9 P.Supp. 32. 

64. Lumbra v. U. S., (Vt) 54 S.Ct. 
272, 290 U.S. 551, 78 L.Bd. 492, af¬ 
firming (C.C.A.) U. S. V. Lumbra, 
63 F.(2d) 796, certiorari granted 
Lumbra v. U. S., 54 S.Ct 58, 290 U. 
S. 611, 78 L.Ed. 535—Harris v. U. 

S., (C.C.A.Va.) 70 F.(2d) 889—U. 
S. V. Green, (C.C.AM 0 .) 69 P.(2d) 
921. 

65. Miller v. U. S., (Ga.) 55 S.Ct 440, 
affirming (C.C.A.) 71 P.(2d) 361, 
certiomri granted 55 JS.Ct 212, 293 

U. S. 551, 79 L.Ed. 654, rehearing 
denied 55 S.Ct 635—^U. S. v. Bodge, 
(C.C.A.Kan.) 85 P.(2d) 433—U. S. 

V. Atkinson, (C.C.A.Miss.) 84 P.(2d) 
968—^U. S. V. Sessin, (C.C.A.Kan.) 84 
P.(2d) 667—Evans v. U. S., (C.C.A 
Ill.) 83 P.(2d) 539—Hughes V. U. 

S., (C.C.AOkl.) 83 P.(2d) 76—Law- 
hon V, U. S., (C.C.AOkl.) 82 P.(2d) 
921—U, S. V. Jones, (C.C.ATex.) 74 
P.(2d) 986—Backoff v. U. S., (C.C. 

AN. Y.) 74 P.(2d) 720—U. S. v. 
Jones, (C.C.AAla.) 73 P.(2d) 376 
—^U. S. V. Sanford, (C.C.AGa.) 73 
P.(2d) 233—U. S. V. Rice, (C.C.A 
Neb.) 72 P.(2d) 676—U. S. v. John¬ 
son, (C.C.ANeb.) 72 P.(2d) 614— 
U. S. V. Linde, (C.C.A.Kan.) 71 P. 
(2d) 925—U. S. V. Owen, (C.C.A. 
Ala.) 71 P.(2d) 360—O’Quinn v. U. 

S., (C.C.A.La.) 70 P.(2d) 599—U. S. 
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except at the risk of serious injury to his [ health,67 assuming an effort, made in good faith, on 


V. Kane, (C.C.A.Wash.) 70 F.(2d) 
396—U. S. V. Derrick, (C.C.A.Okl.) 
70 R(2d) 162—U. S. v. Rye, (C.C.A. 
Okl.) 70 F.(2d) 150—U. S. v. Cald¬ 
well, (C.C.A.Pa.) 69 F.(2d) 200—U. 
S. V. Ingalls, (C.C.A.N.M.) 67 F.(2d) 
593—^U. S. V. Sorrow, (C.C.A.Ga.) 
67 R(2d) 372—U. S. v. Harris, (C. 
C.A.N.C.) 66 F.(2d) 71—U. S. v. 
Duckinbill, (C.C.A.Okl.) 65 F.(2d) 
1000—U. S. V. Sauls, (C.C.A.N.C.) 65 
F.(2d) 886—U. S. v. Dudley, (C.C.A. 
Idaho) 64 P.(2d) 743—U. S. v. Ivey, 
(C.C.A.Okl.) 64 F.(2d) 653—U. S. 
V. Howard, (C.C.A.Fla.) 64 F.(2d) 
533, followed in U. S. v. Dunaway, 
64 F.(2d) 535—^U. S. v. Lumbra, (C. 
C.A.Vt.) 63 F.(2d) 796, certiorari 
granted Lumbra v. U. S., 54 S.Ct 
58, 290 U.S. 611, 78 L.Ed. 535, and 
affirmed 54 S.Ct. 272, 290 U.S. 551, 
78 L,Bd. 492—U. S. v. Clapp, (C.C. 
A.Vt.) 63 F.<2d) 793—U. S. v. Mc- 
Grory, (C.C.A.R.I.) 63 F.(2d) 697, 
certiorari denied McGrory v. U. S., 
53 S.Ct 692, 289 U.S. 742, 77 L.Ed. 
1489—U. S. V. Crain, (C.C.A.I11.) 
63 F.(2d) 528—U. S. v. Pullig, (C. 
C.A.Ark.) 63 F.(2d) 379—U. S. v. 
Cornell, (C.C.A.Neb.) 63 F.(2d) 180 
—U. S. V. Cochran, (C.C.A.Okl.) 63 
F.(2d) 61—Asher v. U. S., (C.C.A. 
Ark.) 63 F.(2d) 20—U. S. v. Hill, 
(C,C.A.Ark.) 62 F.(2d) 1022—U. S. 
V. Peters, (C.C.A.Ark.) 62 F,(2d) 
977—U. S. V. Fitzpatrick, (C.C.A. 
Okl.) 62 F.(2d) 562—U. S. v. Diehl, 
(C.C.A.W,Va.) 62 F.(2d) 343, fol¬ 
lowed in (C.C.A.S.C.) U. S. v. But¬ 
ler, 62 F,(2d) 1083—U. S. v. Kerr, 
(C.C.A.Or.) 61 F.(2d) 800—U. S. v. 
Harth, (C.C.A.Iowa) 61 F.(2d) 541 
—^Bartee v. U. S., <C.C.A.Tenn.) 60 
F.(2d) 247—U. S. v. Peet, (C.C.A. 
Kan.) 59 P.(2d) 728—Proechel v. 
U. S., (C.C.A.Minn.) 59 F.(2d) 648, 
certiorari denied 53 S.Ct. 122, 287 
U.S. 658, 77 L.Ed. 568—Hobin v. 
U. S., (D.C.Mass.) 59 P.(2d) 224— 
Eggen V. U. S., (C.C.A.]VImn.) 58 
F.(2d) 616—U. S. V. Fly, (C,C.A. 
Mo.) 58 P.C2d) 217—Roberts v. U. 

S., (C.C.A.C 0 I 0 .) 57 P.(2d) 514— 
U. S. v. Hairston, (C.C.A.Ark.) 55 
P.(2d) 825—Madray v. U. S., (C.C. 
A.S.C.) 55 P.(2d) 552—White v. U. 

S., (C.C.A.Ga.) 53 F.(2d) 565—U. 
S. V. Thomas, (C.C.A.S.C.) 53 P.(2d) 
192—McNally v. U. S., (C.C.A. 

Minn.) 52 P.(2d) 440—Sorvik v. U. 

S., (C.C.A.Idaho) 52 P.(2d) 406— 

U. S. v. Patterson, (C.C.A.Pa.) 51 
P.(2d) 922—^Wiedeman v. U. S., (D. 

O. Mont.) 51 P.(2d) 279—U. S. v. 
Wilson, (C.C.A.S.C,) 50 F.(2d) 1063 
—^U. S. V. Tyrakowski, (C.C.A.I11.) 
50 P.(2d) 766—^Anderson v. U. S., 
(D.C.Pa.) 50 F.(2d) 268—Harrison 

V. U. S., (D.C.Pa.) 49 F.(2d) 948— 
U. S. V. Wescoat, (C.C.A.W.Va.) 49 

P. (2d) 193—U. S. V. Le Due, (C. 
C.A.Minn.) 48 F.(2d) 789, certiorari 
denied Leduc v. U. S., 52 S.Ct. 14, 


284 U.S. 631, 76 L.Ed. 537—Elbag 
V. U. S., (D.C.Mass.) 48 F.(2d) 281 
—^Freeman v. U. S., (D.C.Ky.) 48 
F.(2d) 233—U. S. v. Riley, (C.C.A. 
Cal.) 48 P.(2d) 203—Blair v. U. S., 
(C.C.A.Ark.) 47 P.(2d) 109—Quirk 
V. U. S., (D.C.Pa.) 45 P.(2d) 631 
—Knight V. U. S., (D.C.Me.) 45 F. 
(2d) 202—U. S. V. Phillips, (C.C. 
A.MO.) 44 F.(2d) 689—U. S. v. Me- 
Serve, (C.C.A.Or.) 44 F.(2d) 549— 
Malavski v. U. S., (C.C.A.I11.) 43 
P.(2d) 974—Warren v. U. S., (D. 
aidaho) 42 F.(2d) 755—Marsh v. 
U. S., (D.C.Ark.) 33 F.(2d) 554— 
U. S. V. Sligh, (C.C.A.Ariz.) 31 F. 
(2d) 735, certiorari denied 50 S.Ct. 
18, 280 U.S. 559, 74 L.Ed. 614—U. 
S. V. MePhee, (C.C.A.Wash.) 31 F. 
(2d) 243—Wood v. U. S., (D.C.Kan.) 
28 F.(2d) 771—U. S. v. Cox, (C.C. 
A.Tex.) 24 P.(2d) 944—U. S. v. 
Eliasson, (C.C.A.Mont.) 20 P.(2d) 
821—Smith v. U. S., (D.C.W.Va.) 
9 F.Supp. 32—^Dupuis v. U. S., (D. 
C.Mass.) 4 F.Supp. 675—^Putney v. 
U. S., (D.C.Colo.) 4 F.Supp. 376— 
Birdsell v. U. S., (D.C.C 0 I 0 .) 4 F. 
Supp. 140. 

Source of role 

“Departmental regulations, deci¬ 
sions of this court [circuit court of 
appeals. Eighth Circuit] and of oth¬ 
er courts have fixed the definition of 
total disability as meaning inabil¬ 
ity to follow continuously any sub¬ 
stantially gainful occupation.*’—U. S. 
V. Fly, (C.C.A.MO.) 58 F.(2d) 217. 

Particular class of emploirmeut 

(1) “Liability does not attach be¬ 
cause the insured cannot hold a par¬ 
ticular class of employment.”—^Wood 

V. U. S., (D.C.Kan.) 28 F.(2d) 771, 
772. To same effect U. S. v. Dona¬ 
hue, (C.C.A.Minn.) 66 F.(2d) 838, 841 
—Crouch V. U. S., (D.C.W.Va.) 11 
F.Supp. 232, 233. 

(2) Insured’s “inability to , . . 
do heavy or strenuous manual labor 
is not the test.”—U. S. v. Derrick, 
(C.C.A.Okl.) 70 F.(2d) 162, 163. 

(3) “To say that a man who has 
an arrested case of tuberculosis, or a 
case which can be arrested with prop¬ 
er treatment, is totally and perma¬ 
nently disabled, because he cannot do 
heavy labor or work amid all con¬ 
ditions, is to adopt a theory contrary 
to human experience and one which 
has been repudiated by the courts in 
a practically unbroken line of deci¬ 
sions.”—^U. S. V. Messinger, (C.C.A. 

W. Va.) 68 F.(2d) 234, 237. 

(4) “In view of the facts showing 

. . . [insured’s] earning ability, 

incapacity to do manual labor on a 
farm was negligible.”—U. S. v. 
Jones, (C.C.A.Tex.) 74 P.(2d) 986, 
987. 

(5) That insured's clerical duties 
involved handling heavy packages, 
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which he paid others to do, did not 
establish his inability to pursue a 
gainful occupation.—^U. S. v. Donahue, 
supra. 

Independent effort 

“The requirement *to follow contin¬ 
uously any substantially gainful oc¬ 
cupation’ ... [is not] satisfied 
by the performance of some negligi¬ 
ble duties under the supervision and 
direction of a guardian or caretaker. 
What is meant is clearly the ability 
of the soldier to earn substantially 
through independent effort.”—Jagod- 
nigg V. U. S., (D.C.MO.) 295 F. 916, 
918. 

The word “continuously” could he 
omitted from the regulation upon 
which the rule is based without weak¬ 
ening it, since “to be able ‘to follow 
any substantially gainful occupation,’ 
within the practical common-sense 
meaning of the phrase, implies abil¬ 
ity to work at it all the time.”—Ross 
V. U. S., (C.C.A.Tex.) 49 F.(2d) 541, 
542. 

Effect of bankruptcy 

“The fact that . . . [insured’s] 
first year’s work resulted in bank¬ 
ruptcy [is not] sufficient to negative 
the fact that he worked, and was able 
to work, in a substantially gainful 
employment.”—U. S. v. Deal, (C.C.A. 
Or.) 82 F.(2d) 929, 932. 

66. U. S. V. Jones, (C.C.A.Ala.) 73 
F.(2d) 376—Storey v. U. S., (C.C.A. 
Kan.) 60 F.(2d) 484—^Freeman v. 
U. S.. (D.C.Ky.) 48 P.(2d) 233— 
U.S. V. Rasar, (C.C.A.Wash.) 45 F. 
(2d) 545. 

“It is immaterial that he is physi¬ 
cally able to follow such an occupa¬ 
tion if he is not otherwise adapted to 
do so.”—^Freeman v. U. S., (D.C.Ky.) 
48 F.(2d) 233. 

67. Lawhon v. U. S., (C.C.A.Okl.) 82 

F.(2d) 921—U. S. V. Kane, (C.C.A. 
Wash.) 70 P.(2d) 396—U. S. v. 

Smith, (C.C.A.N.Y.) 68 F.(2d) 38— 
U. S. V. Sorrow, (C.C.A.Ga.) 67 F. 
(2d) 372—U, S. V. Harris, (C.C.A. 
N.C.) 66 F.(2d) 71—U. S. v. Cor¬ 
nell, (C.C.A.Neb.) 63 F.(2d) ISO— 
Bartee v. U. S., (C.C.A.Tenn.) 60 
P.(2d) 247—Hobin v. U. S., (C.C.A. 
Ill.) 59 P.(2d) 224—U. S. v. Thomas, 
(C.C.A.S.C.) 53 F.(2d) 192—Har¬ 
rison V. U. S., (D.C.Pa.) 49 F.(2d) 
948—Carter v. U. S., (C.C.A.N.C.) 49 
P.(2d) 221—U. S. V. Acker, (C.C. 
A.Ala.) 35 F.(2d) 646—Smith v. U. 

S., (D.aW.Va.) 9 F.Supp. 32. 

Aggravation of ailment by work 
“One who has a serious and incura¬ 
ble ailment for which rest is the rec¬ 
ognized treatment, and which will be 
aggravated by work of any kind, is 
nevertheless totally and permanent¬ 
ly disabled, although he may for a 
time engage in gainful employment “ 
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his part.^s The criterion, under this rule, is held to 
he the ability to hold a job in the ordinary com¬ 
petition of life.®9 More briefly, there is total dis¬ 
ability within the policy if insured has been unable 
to make his living by working without injury to 
his health.*^^ Inability to obtain and keep work 
is as fully insured against as inability to perform 
work when gotten.^i 

The term ''continuously” as used in the rule stat¬ 
ed or in a regulation upon which the rule is based 
has been said to require a reasonable 72 and rela¬ 
tive's interpretation, having in mind the object 
which congress evidently contemplated,^^ and to 
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mean with fair 75 and reasonable 76 regularity, or 
reasonable continuity,77 or a substantial portion of 
time,76 not frequently interrupted by periods of in¬ 
ability to work,79 as contrasted with spasmodically 
following a gainful occupation; ^6 it should not be 
interpreted in an absolute sense,and does not 
denote absolute continuity.^^ does not cover 
mere periods of disability such as are ordinarily 
incident to the activities of people in generally 
sound health; 63 but an insured who is able to 
work only spasmodically, with frequent interrup¬ 
tions or changes of jobs made necessary by his 
condition, cannot be said to be able to work with 
substantial continuity.S4 


—U. S. V. Brown, (C.C.A.Utah) 72 F. 
(2d) 608, 610. 

€8. U. S. V. Rice, (C.C.A.Neb.) 72 P. 
(2d) 676. 

€9. Elbag V. U. S., (D.C.Mass.) 48 
F.(2d) 281—Knight v. U. S., (D.C. 
Me.) 45 P.(2d) 202—U. S. v. Cox. 
(C.C.A.Tex.) 24 P.(2d) 944. 

70 . U. S. V. Harth, (C.C.A.Iowa) 61 
F.(2d) 541—U. S. V. Grume, (C.C.A. 
Tex.) 54 P.(2d) 556—U, S. v. Mar¬ 
tin, (C.C.A.Tex.) 54 P.(2d) 554, cer¬ 
tiorari denied Martin v. U. S., 52 S. 
Ct. 497, 286 U.S. 546, 76 L.Ed. 1282. 

71 . U. S. V. Jones, (C.C.A.Ala.) 73 P. 
(2d) 876—U. S. V. Ranes, (C.C.A. 
Cal.) 48 F.(2d) 582—Wood v. U. S., 
(D.C.Kan.) 28 P,(2d) 771. 

Epilepsy 

“The government urges that Wood 
is physically and mentally able to 
hold the position a very large per¬ 
centage of the time, and that there is 
no real reason why employers should 
not employ him. At the same time, 
it is all too clear that employers will 
not in fact employ him. ... So 
we are confronted with this situation: 
An insured, physically and mentally 
able to hold a job, cannot, because of 
his epilepsy, find, or ever hope to find, 
employment. Is there liability? . . . 
I am of the belief that when, by rea¬ 
son of physical or mental disability, 
the insured is compelled to drop out 
of the ranks of the workers of the 
world, and stand by the side of the 
road and watch the world go by, there 
is liability under the policy. The in¬ 
sured may not be fastidious as to 
his employment; if, as a matter of 
fact, he is able to do any honorable 
work, he is not disabled. But neither 
is he chargeable with circumstances 
over which he has no control; and, if 
employers will not employ epileptics, 
the soldier is confronted with a con¬ 
dition and not a theory, and he is 
totally disabled.”—Wood v, U. S., (D. 
C.Kan.) 28 P.(2d) 770, 772, 772. 
Psoriasis 

Passage from Wood v. U. S., (D. 
C.Kan.) 28 P,(2d) 770, set out in the] 


preceding note, quoted and applied 
with respect to an insured afflicted 
with psoriasis.—^U. S. v. Ranes, (C. 
C.A.Cal.) 48 F.(2d) 582, 583. 

Holdings to other effect 

(1) Insured's “failure to find and 
hold jobs does not prevail. His pol¬ 
icy did not cover unemployment, but 
only disability which prevented him 
from following continuously any sub¬ 
stantially gainful employment.”—Mil¬ 
ler V. U. S.. (C.C.A.Ga.) 71 P.(2d) 361, 
364, certiorari granted 55 S.Ct. 212, 
293 U.S. 551, 79 L.Ed. 654, affirmed 
55 S.Ct. 440, and rehearing denied 55 
S.Ct. 635. 

(2) The alleged fact that no corpo¬ 
ration or organization would hire a 
man with a potential hernia has been 
held not the test of total and perma¬ 
nent disability.—^U. S. v. Matory, (C. 
C.A.I11.) 71 F.(2d) 798. 

72. U. S. V. Crain, (C.C.A.I11.) 63 F. 
(2d) 528—^U. S. V. Dougherty. (C. 
C.A.I11.) 54 F.(2d) 721—Carter v. 
U S., (C.C.A.N.C.) 49 F.(2d) 221. 

73. U. S. V. Crain, (C.C.A.I11.) 63 F. 
(2d) 528—^U. S. V. Dougherty, (C. 
C.A.I11.) 54 F.(2d) 721. 

74. U. S. V. Crain, (C.C.A.Ill.) 63 F. 
(2d) 528—U. S. V. Dougherty, (C. 
C.A.I11.) 54 F.(2d) 721. 

75. U. S. V. Rice, (C.C.A,Neb.) 72 
P,(2d) 676. 

76. RackofC v. U. S., (C.C.A.N.T.) 
74 P.(2d) 720—U. S. v. Rice, (C. 
C,A.Neb.) 72 F.(2d) 676—U. S. v. 
Gwin, (C.C.A,Ky.) 68 F.(2d) 124— 

U. S. V. Smith, (C.C.A.N.T.) 68 F. 
(2d) 38—Wilks v. U. S., (C.C.A.N. 
Y.) 65 F.(2d) 775—U. S. v. Cornell, 
(C.C.A.Neb.) 63 F.(2d) 180—U. S. 

V. Fitzpatrick, (C.C.A.Okl.) 62 F. 
(2d) 562—U. S. V. Harth, (C.C.A. 
Iowa) 61 P.(2d) 541—Bartee v. U. 
S., (C.C.A.Tenn.) 60 F.(2d) 247— 
U. S. V. Peet, (C.C.A.Kan.) 59 F. 
(2d) 728—U. S. V. Perry, (C.C.A. 
Ark.) 55 P,(2d) 819—Carter v. U. 
S., (C.C.A.N.C.) 49 F.(2d) 221—, 
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Ford V. U. S., (C.C.A.Mass.) 44 F. 
(2d) 754. 

Working short hours 

“If the veteran by working less 
number of hours than is usually re¬ 
quired of workmen was able to work 
continuously, that is, with reasonable 
regularity or continuity, and by such 
work gain a reasonably substantial 
income, he was not totally and per¬ 
manently disabled within the meaning 
of the war risk insurance policy.”— 
U. S. V. Baker, (C.C.A.Idaho) 73 F. 
(2d) 691, 695. 

77. U. S. V. Baker. (C.C.A.Idaho) 73 
P.(2d) 691—U. S. V. Harth, (C.C. 
A.rowa) 61 P.(2d) 541. 

78. U. S. V. Pullig, (C.C.A.Ark.) 63 
F.(2a) 379—U. S. V. Perry, (C.C. 
A.Ark.) 55 F.(2d) 819. 

79. Bartee v. U. S., (C.C.A.Tenn.) 
60 F.(2d) 247. 

80. U. S. V. Cornell, (C.C.A.Neb.) 63 
P.(2d) 180. 

81. U. S. V. Crain, (C.C.A.I11.) 63 F. 
(2d) 528—U. S. V. Dougherty, (C.C. 
A.I11.) 54 F.(2d) 721. 

Construction, held too broad 
A construction of a bureau regula¬ 
tion as meaning that any disability 
preventing one from following a sub¬ 
stantially gainful occupation day aft¬ 
er day, week after week, month after 
month, and year after year, consti¬ 
tutes a “total disability,” is too broad. 
—U. S. V. Crain, (C.C.A.I11.) 63 F. 
(2d) 528—U. S. V. Dougherty, (C.C. 
A.I11.) 54 F.(2d) 721. 

83. U. S. V. Fitzpatrick, (C.C.A.Okl.) 
62 F.(2d) 562—U. S. v. Peet, (C.CA. 
Kan.) 59 P.(2d) 728. 

83. U. S. V. Fitzpatrick. (C.C.A.Okl.) 
62 F.(2d) 562—U. S. v. Peet. (C.C. 
A.Kan.) 59 F.(2d) 728—U. S. v. Per¬ 
ry, (C.C.A.Ark.) 55 F.(2d) 819— 
White V. U. S., (C.C.A.Ga.) 53 F. 
(2d) 565—Carter v. U. S., (C.C.A, 
N.C.) 49 P.(2d) 221—Ford v. U. S.. 
(C.C.A.Mass.) 44 F.(2d) 754. 

84. Nicolay v. U. S., (C.C.A.Oolo.> 
51 F.(2d) 170. 
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The term ^^impossihW* as used in the rule stated 
or in a regulation upon which the rule is based 
is not given its literal meaning by the courts, 
must be given a rational meaning,or it has been 
held, its well-accepted meaning.^*^ It has been held 
to mean without the risk of serious physical injury 
resulting from the work.^^ 

''Substantially gainful occupation*^ has been held 
to mean an occupation that produces and gains a 
man a fair and decent living, having regard to 
his station,^® or some substantial portion of the 
work of the world in regular competition with oth- 
ers,so or any occupation for which insured is fitted, 
competent, or qualified and which will enable 
him ordinarily to make a living for himself,^ ^ as 
contradistinguished from his prewar occupation.^^ 

d. Inability to Follow Prewar Occupation 

Insured’s inability to follow his prewar occupation 
does not establish his total and permanent disability. 

The mere inability of the insured to follow the 
occupation in which he was engaged before the 


war does not establish total and permanent disabil¬ 
ity on his part within a war risk insurance policy.^^ 
The distinctness of "substantially gainful occupa¬ 
tion” from the prewar occupation of insured is re¬ 
ferred to in § 81 c supra. 

e. Effect of Actual Employment or Unemploy¬ 
ment 

That an insured does some work does not of it¬ 
self establish that he is not totally and permanently 
disabled; that he does no work does not demonstrate 
that he is; but his work record may be such as to nega¬ 
tive such disability. 

It is broadly held that, in determining whether 
total and permanent disability exists within a war 
risk insurance policy, the question is not whether 
insured works, but whether he is able to work, that 
is, to follow continuously some substantially gainful 
occupation without material injury to his health.^® 
The fact that an insured does or has done some 
work, while it is pertinent evidence,^® and may be 
of great probative effect,^*^ does not of itself es¬ 
tablish that he is not totally and permanently dis¬ 
abled, within the policy,^^ even if the work is for 


85, U. S. V. Perry, (C.C.A.Ark.) 55 
P.(2d) 819. 

88. U. S. V. Perry, supra —^Nicolay v. 
U. S.. (C.C.A.C 0 I 0 .) 51 F.(2d) 170. 

87. U. S. V. Ingralls, (C.C.A.N.M.) 67 
F.<2d) 593. 

sa IT. S. v. Gwin, (C.C.A.Ky.) 68 P. 
(2d) 124. 

“It cannot fairly be said that it is 
’possible* for an insured to work be¬ 
cause, under the stimulus of a strong 
will power, it is physically possible 
for him to stick to a task, if the work 
is done at the risk of substantially 
aggravating his condition.’*—-U. S. v. 
Cornell, (C.C.ANebO 63 F.(2d) ISO, 
181—U. S. V. Perry, (C.C,A.Ark.) 55 
P.(2d) 819, 821—Nicolay v. U. S., (C. 
C.A.C 0 I 0 .) 51 P.(2d) 170, 173. 

89. U. S. V. Rice, (C.C.A.Neb.) 72 P. 
(2d) 676. 

90. U. S. V. Gwin, (C.C.A.Ky.) 68 F. 
(2d) 124. 

91. U. S. V. CorneU, (C.C.A.Neb.) 63 
F.(2d) 180—U. S. V. Harth, (C.C.A. 
Iowa) 61 F.(2d) 541—Nicolay v. U. 
S., (C.C.A.C 0 I 0 .) 51 F.(2d) 170. 

“Any kind of work for which an 

insured may not be fitted, or compe¬ 
tent, or qualified mentally or physi¬ 
cally, cannot always he considered a 
‘substantially gainful occupation.* 
A man skilled as a plumber, a carpen¬ 
ter, an engineer, who, in order to keep 
the wolf from the door, sells apples 
on the corner from an improvised 
counter of store boxes, is hardly fol¬ 
lowing a substantially gainful occu¬ 
pation; nor, if he come from the 
Army with paralyzed limbs and sits 
in an invalid’s chair and sells shoe 


strings, is he engaged in what may be 
termed a substantially gainful occu¬ 
pation.**—^U. S. V. Perry, (C.C.A.Ark.) 
55 F.(2d) 819, 821. 

92. U. S. V, Cornell. (C.aA.Neb.) 63 
P,(2d) 180. 

93. Nicolay v. XT. S., (C.C.A.C 0 I 0 .) 51 
F.(2d) 170—Runkle v. IT. S., (C.C. 
A,Colo.) 42 P.(2d) 804. 

Distinction from compensation with 
respect to prewar occupation see 
supra § 64. 

Inability to follow prewar occupation 
see infra § 81 d. 

94. Miller v. U. S., 55 S.Ct. 440, af- 
firming (C.C.A.) 71 F.(2d) 361, cer¬ 
tiorari granted 55 S.Ct. 212, 293 U. 
S. 551, 79 L.Bd. 654, rehearing de¬ 
nied 55 S.Ct. 635—U. S. v. Bodge, 
(C.C.A.Kan.) 85 F.(2d) 433—^Hughes 
V. U. S., (C.C.A.Okl.) 83 F.(2d) 76 
—Corrigan v. U. S., (C.C.A.Idaho) 
82 F,(2d) 106—U. S. v. Jones. (C.C. 
A,Tex.) 74 P,(2d) 986—Deadrich 
V, U. S., (C.C.A.Nev.) 74 F.(2d) 619 
—S. V. Jones, (C.C.A.Ala.) 73 F. 
(2d) 376—U. S. V. Derrick. (C.C.A. 
Okl.) 70 F.(2d) 162—U. S. v. Rye, 
(C.C.A.Okl.) 70 F,(2d) 150—U. S. 
V. Luckinbill, (C.C.A.Okl.) 65 P. 
(2d) 1000—U. S. V. Howard, (C.C. 
A.Pla.) 64 F.(2d) 533, followed in 
U. S. V. Dunaway, 64 P.(2d) 535— 
IT. S. V. Harth, (C.C.A.Iowa) 61 
F,(2d) 641—Bartee v. U. S., (C.C. 
A.Tenn.) 60 F.(2d) 247—Hobin v. 
IT. S., (D.C.Mass,) 59 P.(2d) 224— 
Hanagan v. IT, S., (C.C.A.I11.) 57 
F.(2d) 860—White v. U. S., (C.C.A. 
Ga.) 53 F.(2d) 565—U. S. v. Thom¬ 
as, (C.C,A.S.C.) 53 F.(2d) 192—U. 
S. V. Rasar, (C.C.A.Wash.) 46 P. 
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(2d) 545—Wood V. U. S., (D.C.Kan.) 
28 P.(2d) 771—U. S. v. Law. (C.C. 
AMont) 299 P. 61, reversing (D. 
C.) 290 F. 972, and reversed on oth¬ 
er grounds Law v. U. S., 45 S.Ct. 
176, 266 U.S. 494, 69 L.Ed. 401. 

95. Cockrell v. U. S., (C.C.A.Iowa> 
74 P.(2d) 151—U. S. V. Kane. (C.C. 
A.Wash.) 70 F.(2d) 396—Storey v. 

U. S., (C.C.A.Kan.) 60 P.(2d) 484— 
Hobin V. IT. S., (D.C.Mass.) 59 P. 
(2d) 224—U. S. V. Perry, (C.C.A. 
Ark.) 55 P.(2d) 819—U. S. v. Thom¬ 
as, (C.C.A.S.a) 53 F.(2d) 192—Car¬ 
ter V. U. S., (C.C.A.N.C.) 49 F.(2d> 
221—Smith v. U. S., (D.C.W.Va.) 
9 F.Supp. 32. 

“TTusuccessful efforts to work [do 
not] rebut testimony advanced as to- 
disability.*’—^U. S. v. Fulkerson, (C. 
C.A.Wash.) 67 F.(2d) 288, 290. 

96, IT. S. V. Sorrow, (C.C.A.Ga.) 67 
P.(2d) 372—Meyer v. U. S., (C.C.A. 
La.) 65 P.(2d) 509—U. S. v. Crume, 
(C.C.A.Tex.) 54 F.(2d) 556—U. S. 

V. Martin, (C.C.A.Tex.) 54 P.(2d> 
554, certiorari denied Martin v. U. 
S., 52 S.Ct. 497, 286 U.S. 546, 76- 
L.Ed. 1282. 

97. Meyer v. U. S., (C.C.A.La.) 66. 
P.(2d) 609—U. S. V. Martin, (C.C.A. 
Tex.) 54 P.(2d) 654, certiorari de¬ 
nied Martin v. U. S., 62 S.Ct. 497, 
286 U.S. 646, 76 L.Ed. 1282. 

98, U.S.—^U. S. V. Spaulding, (Fla.> 
55 S.Ct 273, 293 U.S. 498, 79 L.Ed. 
617, reversing (C.C.A.) 68 P.(2d> 
666, certiorari granted 55 S.Ct. 86, 
293 U.S. 540, 79 L.Ed. 646, rehear¬ 
ing denied 55 S.Ct. 504, 294 U.S. 
731, 79 L.Ed. 1261, followed in 01- 
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substantial periods or for some considerable time,^^ 
or, it has been held, is done with substantial con¬ 
tinuity,^ since one may work when his condition 


makes it improper or dangerous for him to do so, 2 
as under the pressure of need, when rest is required ,2 
or when pain and suffering make it an act of heroism 


sen V. U. S., (C.aA.Fla.) 74 F.(2d) 
1018—Lumbra v. U. S., (Vt.) 54 S. 
Ct. 272, 290 U.S. 551, 78 L.Ed. 492, 
affirming (C.C.A.) U. S. v. Lumbra, 
63 F.(2d) 796, certiorari granted 
Lumbra v. U. S., 54 S.Ct. 58, 290 U. 
S. 611, 78 L.Ed. 535—^U. S. v. Hoss- 
man, (C.C.A.Mo.) 84 F.(2d) 808— 
Muth V. U. S., (C.C.A,Md.) 78 F. 
<2d) 525—U. S. V. Smith, (C.C.A 
■Va.) 76 F.(2d) 850—^U. S. v. Hodges, 
■(C.C.A.Tenn.) 74 F.(2d) 617—U. S. 
IT. Sanford, (aC.A.Ga.) 73 F.(2d) 
233 —^U. S. V. Higbee, (C.C.A.Utah) 
72 F.(2d) 773—U. S. v. Flippence, 
(C.C.A.Utah) 72 P.(2d) 611—U. S. 
V. Vineyard, (C.C.A.Ga.) 71 F.(2d) 
624, certiorari denied Vineyard v. 
U. S., 65 S.Ct. 141—U. S. V. Suomy, 
(C.C.A.Or.) 70 F.(2d) 642—U. S. v. 
Kane, (C.C.A.Wash.) 70 F.(2d) 396 
—U. S. V. Monger, (C.C.A.Wyo.) 70 
F.(2d) 361—^U. S. V. Caldwell, (C.C. 

A.Pa.) 69 F.(2d) 200—U. S. v. 

Smith, (C.C.A.N.T.) 68 F.(2d) 38— 

U. S. V. Sorrow, (C.C.A,Ga.) 67 F. 
(2d) 372—^U. S. V. Harris, (C.C.A. 
N.C.) 66 F.(2d) 71—Meyer v. U. S.. 
<C.C.A.La.) 65 P.(2d) 509—U. S. 

V. Pullig, (C.C.A.Ark.) 63 F.(2d) 
379—^0. S. V. Cornell, (C.C.A.Neb.) 
63 P.(2d) 180—U. S. V. Baxter, (C. 
C.A.CalO 62 F.(2d) 182—U, S. v. 
Harth, (C.C.A.Iowa) 61 P.(2d) 541 
—XT. S. V. Hairston, (C.C.A.Ark.) 
55 P.(2d) 825—U. S. v. Crume, (C.C. 

A. Tex.) 54 P.(2d) 556—U. S. v. Mar¬ 
tin, (C.C.A.Tex,) 54 P.(2d) 554, cer¬ 
tiorari denied Martin v. XT. S., 62 

B. Ct 497, 286 XT.S. 546, 76 L.Ed, 
1282—White v. U. S., (C.C.A.Ga.) 
53 P.(2d) 565—^Fladeland v. XT. S., 
(C.C.A.Wash.) 53 P.(2d) 17—Mc- 
3Srally V. XT. S., (C.C.A.Minn.) 52 F. 
<2d) 440—Wojciechowski v. XT. S., 
(D.C.N.Y.) 51 F.(2d) 385—Nicolay 
V. U. S., (C.C.A.C 0 I 0 .) 51 P.(2d) 
170— U. S. V. Lawson, (C.C.A.Idaho) 
50 P.(2d) 646—^Anderson v. XT. S., 
XD.C.Pa.) 50 F.(2d) 268—U, S. v. 
Harrison, (C.C.A.W.Va.) 49 P.(2d) 
227—Carter v. XT. S., (C.C.A.N.C.) 
49 F.(2d) 221—U. S. v. Godfrey, 
(C.C.A.Mass.) 47P.(2d) 126—Barks¬ 
dale V. XT. S., (C.C.A.C 0 I 0 .) 46 F. 
(2d) 762—XT. S. v. Rasar, (C.C.A. 
Wash.) 45 F.(2d) 545—Knight v. 
U. S., (D.C.Me.) 45 F.(2d) 202— 

U. S. V. Phillips, (C.C.A.MO.) 44 F. 
j(2d) 689—U. S. V. Acker, (C.C.A. 
Ala.) 35 F.(2d) 646—Marsh v. U. 

B., (D.C.Ark.) 33 F.(2d) 554—U. S. 

V. Sligh, (C.C.A.Ariz.) 31 P.(2d) 735, 
.certiorari denied 50 S.Ct. 18, 280 XT. 
,S. 659, 74 L.Bd. 614—Wood v. XT. 
is.. (D.C.Kan.) 28 F.(2d) 771—U. S. 
V. Cox, (C.C.A.Tex.) 24 F.(2d) 944 

Sutphin V. U. S., (D.C.Ky.) 15 F. 
..Supp. 660—Singletary v. XT. S., (D. 
.C.La.) 10 F.Supp. 338—Smith v. U. 


S., (D.aW.Va.) 9 F.Supp. 32—Al- 
vord V. XT. S., (D.C.Mass.) 4 F.Supp. 
275, reversed on other grounds (C. 
C.A.) U. S. V. Alvord, 66 P.(2d) 
435, certiorari denied Alvord v. XT. 
S., 54 S.Ct. 376. 291 U.S. 661, 78 L. 
Ed. 1053. 

D.C.—^U. S. V. Stewart, 61 App.D.C. 
115, 58 F.(2d) 520—^Burgoyne v. U. 
S., 61 App.D.C. 97, 57 P.(2d) 764. 
Ijight occupation; work for short 
intervals.—^U. S. v. Rasar, (C.C.A. 
Wash.) 45 P.(2d) 545—Marsh v. U. S., 
(D.C.Ark.) 33 F.(2d) 554. 

The earning of some money 

(1) Is not conclusive against re¬ 
covery.—^XJ. S. V. Martin, (C.C.A 
Tex.) 54 F.(2d) 654, certiorari denied 
Martin v. U. S., 52 S.Ct. 497, 286 U. 
S. 546, 76 L.Ed. 1282—Anderson v. U. 
S., (D.C.Pa.) 50 P.(2d) 268. 

(2) However, it may have great 
probative effect.—^U. S. v. Martin, (C. 
C.A.Tex.) 54 P.(2d) 554, certiorari 
denied Martin v. U. S., 52 S.Ct. 497, 
286 U.S. 546, 76 L.Ed. 1282. 

(3) That for a period of nine years 
after lapse insured had an average 
income of one thousand seven hun¬ 
dred dollars per year from his occu¬ 
pation “in itself conclusively refutes 
any theory of total and permanent 
disability during the term of such em¬ 
ployment,”—^U. S. V. Hammons, (C. 

C. AOkl.) 66 P.(2d) 912, 913. 

Tnhercnlar 

The efforts of a person afflicted 
with incipient tuberculosis to do a 
reasonable amount of work in the be¬ 
lief that he has only a temporary af¬ 
fliction should not be construed as 
showing the absence of total disa- 
— ^u. S. V. Monger, (C.C.A.Wyo.) 
70 P.(2d) 361. 

Evidence that insured earned Ms 
livelihood held not conclusive against 
him,—Meyer v. U. S., (C.C.A.La.) 65 
F.(2d) 509. 

99. U.S.—^U. S. V. Suomy, (C.C.A 
Or.) 70 P.(2d) 542—U. S. v. Kane, 
(C.C.A.Wash,) 70 F.(2d) 396—U. S. 
V. Baxter, (C.C. A Cal.) 62 F.(2d) 
182—U. S. V. Harth, (C.C.AIowa) 
61 F.(2d) 641—Wojciechowski v. 

U. S., (D.C.N,Y.) 51 F.(2d) 385— 
U. S. V. Lawson, (C.C.AIdaho) 50 
F.(2d) 646—Carter v. U. S., (C.C. 
AN.C.) 49 P.(2d) 221—Smith v. 
U. S., (D.aW.Va.) 9 F.Supp. 32. 

D. C.—U. S. V. Stewart, 61 App.D.C. 
116, 58 F.(2d) 520. 

Contrary view 

“All labor deteriorates and re¬ 
quires time to recuperate. There is 
no continuous labor. Hence, be the 
rest period longer or shorter, he who 
cfl fTi pursue a gainful calling a half, 
third, quarter, or other substantial 
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portion of the time is not totally 
disabled within this statue or any 
reasonable interpretation of the 
term."—^Nordberg v. U, S., (D.C. 

Mont.) 51 F.(2d) 271, 273. 

1. U. S. v. Martin, (C.C.A.Tex.) 54 
F.(2d) 654, certiorari denied Mar¬ 
tin v. U. S., 52 S.Ct. 497, 286 U.S. 
546. 76 L.Ed. 1282. 

2. U.S.—U. S. v. Spaulding, (Fla.) 
55 S.Ct. 273, 293 U.S. 498, 79 L.Ed. 
617, reversing (C.C.A) 68 F.(2d) 
656, certiorari granted 55 S.Ct. 86, 
293 U.S. 540, 79 L.Ed. 646, rehear¬ 
ing denied 55 S.Ct 604, 294 U.S. 
731, 79 L.Ed. 1261, followed in Ol¬ 
sen V. U. S., (C.C.AFla.) 74 F.(2d) 
1018—Lumbra v. U. S., (Vt) 54 S. 
Ct 272, 290 U.S. 551, 78 L.Ed. 492, 
affirming (C.C.A) U. S. v. Lumbra, 
63 F.(2d) 796, certiorari granted 
Lumbra v. U. S., 54 S.Ct 58, 290 U. 
S. 611, 78 L.Ed. 535—^Muth v. U. 
S., (C.C.AMd.) 78 F.(2d) 525—U. 
S. V. Hodges, (C.C.ATenn.) 74 F. 
(2d) 617—U. S. V. Higbee, (C.C.A 
Utah) 72 F.(2d) 773—U. S. v. Flip- 
pence, (C.C.A.Utah) 72 F.(2d) 611 
—U. S. V. Vineyard, (C.C.AGa.) 71 
F.(2d) 624, certiorari denied Vine¬ 
yard V. U. S., 55 S.Ct 141—U. S. 
V. Caldwell, (C.C.APa.) 69 F.(2d) 
200—U. S. V. Smith, (C.C.AN.Y.) 
68 F.(2d) 38—U. S. v. Sorrow, (C. 

C.AGa.) 67 F.(2d) 372—U. S. v. 
Martin, (C.C.ATex.) 54 F.(2d) 554, 
certiorari denied Martin v. U. S., 52 
S.Ct 497, 286 U.S. 546, 76 L.Ed. 
1282—White v. U. S.. (C.C.AGa.) 
53 F.(2d) 565—Fladeland v. U. S., 
(C.C.AWash.) 53 F.(2d) 17—Woj¬ 
ciechowski V. U. S., (D.C.N.Y.) 51 
F.(2d) 385—^U. S. v. Lawson, (C.C. 
Aldaho) 50 F.(2d) 646—U. S. v. 
Godfrey, (C.C.A.Mass.) 47 F.(2d) 
126—Barksdale v. U. S., (C.C.A 
Colo.) 46 F.(2d) 762—Knight v. 
U. S., (D.C.Me.) 45 F.(2d) 202— 

U. S. V. Phillips, (C.C.AMO.) 44 
F.(2d) 689—Sutphin v. U. S., (D. 

C.Ky.) 15 F.Supp. 660—Singletary 

V. U. S., (D.C.La.) 10 F.Supp. 338. 
p.C.—^U. S. V. Stewart 61 App.D.C. 

115, 68 F.(2d) 520—^Burgoyne v. 
U. S., 61 App.D.C. 97, 57 F.(2d) 764. 
Disease becoming incurable after 
lapse 

However, if, during the life of a 
policy, insured is afflicted with a 
disease which may be cured by a 
period of rest but continues to work, 
and the disease reaches the incurable 
stage after the lapse of the policy, 
insured cannot recover.—U. S. v. 
Flippence, (C.C.AUtah) 72 F.(2d) 
611. 

3. U. S. V. Higbee, (C.C.AUtah) 72 
F.(2d) 773—^U. S. v. Spaulding, (C. 
C.AFla.) 68 F.(2d) 656, certiorari 
granted 55 S.Ct 86, 293 U.S, 540, 
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to work, or unreasonable to expect him to work,^ 
or may be assisted through his work by other per¬ 
sons,5 or permitted to hold the job by a considerate 
or indulgent employer.® Conversely, the fact that 
an insured does no work,^ or only a little,® or that 
he has not followed continuously or with reasonable 
regularity any substantially gainful occupation since 
his injury,® does not demonstrate that he is totally 
and permanently disabled. An insured who is able 


to follow a gainful occupation only spasmodically, 
with frequent interruptions or changes of employ¬ 
ment, caused by his disability, is entitled to recover.^® 

On the other hand, the work record may be of 
such nature and duration, or so far free from in¬ 
terruptions due to disability, as strongly or conclu¬ 
sively to negative total and permanent disability, 
despite the existence of some disability thus. 


79 li.Ed. 646, reversed on other 

grounds 55 S.Ct. 273, 293 U.S. 498, 

79 L.Ed. 617, rehearing denied 55 S. 

Ct. 504, 294 U.S. 731, 79 L.Ed. 1261. 

U. S. V. Harless, (C.C.A.W.Va.) 

76 P.(2d) 317—U. S. v. Vineyard, 

(C.C.A.Ga.) 71 F.(2d) 624, certio¬ 
rari denied Vineyard v. U. S., 55 S. 

Ct. 141. 

However “the fact that work al¬ 
ways causes pain is not proof of to¬ 
tal disability.’*—^U. S. v. Deal, 82 P. 
(2d) 929, 932. 

“The mere fact that work may at 
times result in pain and suffering 
does not justify a finding of total dis¬ 
ability.”—^U. S. V. Harless, (C.C.A.W. 
Va.) 76 P.(2d) 317, 319. To same ef¬ 
fect, U. S. V. Vineyard, (C.C.A.Ga.) 
71 P.(2d) 624, 627, certiorari denied 
Vineyard v. U. S.. 55 S.Ct. 141—U. 

S. V. Harth, (C.C.AIowa) 61 P.(2d) 
641, 545. 

“Mere discomfort or ilnconven- 
ience, suffered by many in civic life 
who are compelled to earn their liv¬ 
ing, [is not] sufficient to establish 
the required degree of disability.”— 
U. S. V. Donahue, (C,C.AMinn.) 66 
P.(2d) 838, 841. 

Disability “was not made total by 
the fact that any work . . . [in¬ 
sured] might undertake was attend¬ 
ed with discomfort, pain, and occa¬ 
sional illnesses, resulting in tempo¬ 
rary interruptions, if the doing of the 
w'ork did not involve a risk of seri¬ 
ously impairing his health or aggra¬ 
vating the ailments from which he 
suffered.”—^U. S. v. Burns, (C.C.A. 
Fla.) 69 P.(2d) 636, 638. 

5. Knight v. U. S., (D.C.Me.) 45 P. 

(2d) 202. 

Holdings to other effect 

(1) “The fact that he was enabled 

to carry on . . . business by hav¬ 
ing another person to assist him 
. . . did not keep that business 

from being one which . . . [insur¬ 
ed] could follow without detriment 
or serious inconvenience to himself. 
It is not unusual for one’s capacity 
and qualifications to be such that he 
cannot successfully engage in any 
gainful occupation unless he is as¬ 
sisted by or associated with another 
or others.”—O’Quinn v. U. S,, (C.C, 
A.La.) 70 P.(2d) 599, 602. 

(2) The fact that insured had to 
have the assistance of his wife or 
other persons to carry on his retail 
grocery business is not proof of to-, 


tal disability.—^U. S. v. Shashy, (C.C. 
A.PIa,) 75 P.(2d) 422. 

(3) The fact that insured has en¬ 
gaged in farming only with the help 
of neighbors and friends does not 
prove him totally disabled.—^U. S. v. 
Haywood, (C.C.A.Ala.) 73 P.(2d) 378. 

6 . U. S. V. Sorrow (C.C.A.Ga.) 67 
F.(2d) 372—U. S. v. Godfrey, (C. 
C.AMass.) 47 P.(2d) 126—Knight 
V. U. S., (D.C.Me.) 45 F.(2d) 202. 
However, “mere proof that sympa¬ 
thy for the insured's condition has 
entered into his obtaining and re¬ 
taining a job does not overcome the 
downright fact that with substantial 
continuity he has worked and made 
his living by working. There is prac¬ 
tically no work in which the personal 
element does not enter.”—^U. S. v. 
Vineyard, (C.C.A.Ga.) 71 P.(2d) 624. 
627, certiorari denied Vineyard v. U. 

S., 55 S.Ct. 141. 

7. U. S. V. Harris, (C.C.A.I11.) 80 P. 
(2d) 771—U. S. V. Suomy, (C.C. 
A.Or.) 70 P.(2d) 542—U. S. v. Cald¬ 
well, (C.CAPa.) 69 P.(2d) 200— 
U. S. V. Kerr, (C.C.AOr.) 61 F.(2d) 
800—U. S. V. Hill, (C.C.A.Or.) 61 
P.(2d) 651—Hanagan v. U. S., (C. 
C.AIll.) 57 P.(2d) 860—U. S. v. 
Hairston, (C.C.A.Ark.) 55 P.(2d) 
825—Crouch v. U. S., (D.C.W.Va.) 
11 F.Supp. 232. 

Cessation of work 

(1) Voluntary cessation of special 
work, rather than compulsory ces¬ 
sation by reason of physical and/or 
mental inability to work, is not of it¬ 
self evidence of total and permanent 
disability.—U. S. v. Hill. (C.C.AOr.) 
61 F.(2d) 651. 

(2) That smoke caused Insured to 
cease work or that the work was too 
hard is not evidence of total and per¬ 
manent impairment—^U. S. v. Hill, 
supra. 

8 . U. S. V. Caldwell, (C.C.A.Pa.) 69 
P.(2d) 200—U. S. v. Weeks, (C.C. 
AArk.) 62 P.(2d) 1030. 

Will or incentive 

“Since the real test is the ability 
to work, it is obvious that, where 
little or no work is shown to have 
been done, the will or desire or in¬ 
centive to work or not work may be 
the subject of very pertinent inquir¬ 
ies. It is also clear that such in¬ 
centive may be affected or controlled 
by the financial necessity or lack of 
necessity to try to work.”—Cockrell 
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V. U. S.. (C.C.AIowa) 74 F.(2d) 151, 
153. 

9. Hobin v. U. S., (D.C.Mass.) 59 P. 
(2d) 224—Dupuis v. U. S., (D.C. 
Mass.) 4 P.Supp. 675—Slocum v. 
U. S., (D.C.Mass.) 2 F.Supp. 8. 

10. U.S.—U. S. V. Higbee, (C.C.A 
Utah) 72 P.(2d) 773—U. S. v. 
Thomson, (C.C.AN.M.) 71 P.(2d) 
860—U. S. v. Pearson, (C.C.AOkl.) 
65 F.(2d) 996—U. S. v. Thomas, 
(C.C.A.Utah) 64 P.(2d) 245—U. S. 
v. Fitzpatrick, (C.C.AOkl.) 62 P. 
(2d) 562—Storey v. U. S., (C.C.A. 
Kan.) 60 P.(2d) 484—Carter v. U. 

S., (C.C.AN.C.) 49 P.(2d) 221—U. 
S. V. Godfrey, (C.C.A.Mass.) 47 P. 
(2d) 126—Ford v. U. S., (C.C.A. 
Mass.) 44 F.(2d) 754—U. S. v. Eli- 
asson. (C.C.AMont.) 20 P.(2d) 821 
—Putney v. U. S., (D.C.Colo.) 4 P. 
Supp. 376. 

D.C.—^Burgoyne v. U. S., 61 App.D.C. 
97, 57 F.(2d) 764. 

11. U.S.—U. S. V. Spaulding, (Pla.)* 
55 S.Ct 273, 293 U.S. 498, 79 L.Ed. 
617, reversing (C.C.A) 68 P.(2d> 
656, certiorari granted 55 S.Ct. 86, 
293 U.S. 540, 79 L.Ed. 646, rehear¬ 
ing denied 55 S.Ct. 504, 294 U.S. 
731, 79 L.Ed. 1261, followed in Ol¬ 
sen V. U. S., (C.C.AFla.) 74 P.(2d> 
1018—Lumbra v. U. S., (Vt.) 54 S. 
Ct. 272, 290 U.S. 551, 78 L.Ed, 492, 
affirming (C.C.A) U. S. v. Lum¬ 
bra, 63 F.(2d) 796, certiorari grant¬ 
ed Lumbra v. U. S., 54 S.Ct. 58, 290' 
U.S. 611, 78 L.Ed. 535—Cartey v. 

U. S., (C.C.AGa.) 86 P.(2d) 139— 

Evans v. U. S., (C.C.AI11.) 83 F. 
(2d) 539—U. S. V. Deal, (C.C.A 
Or.) 82 F.(2d) 929—^Lawhon v. U. 

S., (C.C.A.Okl.) 82 F.(2d) 921— 

Corrigan v. U. S., (C.C.A.Idaho) 82; 
P.(2d) 106—U. S. V. Harris, (C.C. 
AIll.) 80 F.(2d) 771—Byrne v. U. 

S., (C.C.AN.T.) 77 F.(2d) 829—U. 
S. V. Taylor, (C.C.AS.C.) 76 F.(2d)- 
324—Young v. U. S., (C.C.AIll.) 
75 P.(2d) 819—U. S. V. Shashy, (C. 
C.AFla.) 75 F.(2d) 422—U. S. v. 
Reeves, (C.C.ATenn.) 75 F.(2d) 
368—U. S. V. Carper, (C.C.AW.Va.) 
75 F.(2d) 191—Deadrich v. U. S., 
(C.C.A.Nev.) 74 F.(2d) 619—U. S. 

V. Hodges, (C.C.ATenn.) 74 P.(2d) 
617—U. S. V. Bowman, (C.C.A. 
Utah) 78 F.(2d) 716—U. S. v. Ba¬ 
ker, (C.C.AIdaho) 73 P.(2d) 691— 
U. S. V. Russian, (C.C.APa.) 73 F. 
(2d) 363—U. S. V. Latimer, (C.C. 
AGa.) 73 F.(2d) 311—U. S. v. Flip- 
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pence, (C.aA.Utah) 72 F.(2d) 611. 

_^XJ. S. V. Brown, (C.C.A.Utah) 72 

F.(2<i) 608—U. S. V. Vineyard, (C. 
C-A-Ga.) 71 F.(2d) 624, certiorari 
•denied Vineyard v. U. S., 65 S.Ct. 
j[ 41 —Harris v. U. S., (C.C.A.Va.) 
'70 F.(2d) 889—U. S. v. Hansen, (C. 
■C.AJaaho) 70 F.(2d) 230, certio¬ 
rari denied Hansen v. U. S., 55 S. 
Ct. 119—U. S. V. Legg. (C.C.A.W. 
Va.) 70 F.(2d) 106—U. S. v. Green, 
(C.aA.Mo.) 69 F.(2d) 921—U. S. 
AT. Sumner, (C.C.A.Ky.) 69 F.(2d) 

770 _U. S. V. Burns, (C.C.AFla.) 

69 F.(2d) 636—Tracy v. U. S., (C. 
-C.A.Conn.) 68 F.(2d) 834—U. S. v. 
Timmons, (C.C.A.Fla.) 68 F.(2d) 
654—^Nichols v. U. S., (C.C.AIda- 
ho) 68 F.(2d) 597, 600—U. S. v. 
Gwin, (C.C.A.Ky.) 68 F.(2d) 124— 
Denning v. U. S., (C.C.A.Vt.) 68 F. 
(2d) 23—U. S. V. Ingalls, (C.C.A. 
H.M.) 67 F.(2d) 593—Gilpin v. U. 

S., (C.aA.W.Va.) 67 F.(2d) 245— 
U. S. V. Hammons, (C.C.A.Okl.) 66 
F.(2d) 912—^Dyer v. U. S., (C.C.A. 
Idaho) 66 F.(2d) 788—U. S. v. Al- 
vord, (C.C.A.Mass.) 66 F.(2d) 455, 
reversing (D.C.) Alvord v. U. S.. 4 
F.Supp. 275 and certiorari denied 54 
.S.Ct. 376, 291 U.S. 661, 78 L.Ed. 1053 

_^U. S. V. Jorgensen, (C.C.A.Idaho) 

66 F.(2d) 292—Dukes v. U. S., (C.C. 
A.N.C.) 66 F.(2d) 73—U. S. v. Har¬ 
ris, (C.C.A.N.C.) 66 F.(2d) 71— 

Poole V. U. S., (C.C.A.N.C.) 65 F. 
(2d) 795, certiorari denied 54 S.Ct. 
.378, 291 U.S. 658, 78 L.Bd. 1050— 
Wilks V. U. S., (C.C.A.N.T.) 65 F. 
(2d) 775—Personius v, U. S., (C.C. 
A.Idaho) 65 F.(2d) 646—Bailey v. 
U. S., (C.C.A.Ark.) 64 F.(2d) 779— 
U. S. V. Thomas, (C.C.A.Utah) 64 
P.(2d) 245—^U. S. V. McGrory, (C. 
C.A.H.I.) 63 F.(2d) 697, certiorari 
denied McGrory v. U. S., 53 S.Ct. 
692, 289 U.S. 742, 77 L.Ed. 1489— 

U. S. V. Crain, (C.C.A.I11.) 63 F. 
(2d) 528—U. S. V. Pullig, (C.C.A. 
Ark.) 63 F.(2d) 379—U, S. v. Fitz¬ 
patrick, (C.C.A.Okl.) 62 F,(2d) 562 
—U. S. V. Jones, (C.C.A.N.C.) 62 F. 
(2d) 347—U. S. V. Diehl, (C.C.A.W. 
Va.) 62 F.(2d) 343, followed in 
(C.C.A.S.C.) U. S. V. Butler, 62 F. 
(2d) 1083—U. S. V. Kerr, (C.C.A, 
•Or.) 61 F.(2d) 800—U. S. v. Kims, 
(C.C.A.Idaho) 61 F.(2d) 644—Long 

V. U. S., (C.C.A.S.C.) 59 P.(2d) 602 

—^U. S. V. Ply, (C.C.A.MO.) 58 P. 
(2d) 217—U. S. V. Perry, (C.C.A. 
Ark.) 55 F.(2d) 819—U. S. v. Lyle, 
(C.C.A.Tenn.) 54 F.(2d) 357—Nal- 
hantian v. U. S., (C.C.A.I11.) 54 F. 
(2d) 63, certiorari denied 52 S.Ct. 
•313, 285 U.S. 536, 76 L.Ed. 930—U. 
S. V. Seattle Title Trust Co., (C.C. 
A.Wash.) 53 F.(2d) 435—Nord- 

herg V. U. S.. (D.C.Mont.) 51 F.(2d) 
271—U. S. V. Wilson, (C.C.A.S.C.) 
50 F.(2d) 1063—U. S. v. Harrison, 
(C.C.A.W.Va.) 49 F.(2d) 227—U. S. 
AT. Leduc, (C.C.A,Minn.) 48 F.(2d) 
789, certiorari denied Leduc v. U. 


S., 52 S.Ct. 14, 284 U.S. 631, 76 L. 
Ed. 537—Wood v. U. S., (D.C.Kan.) 
28 F.(2d) 771—Wills v. U. S., (D.C. 
Mont.) 7 F.(2d) 137—Norton v. U. 

S., (D.C.Pa.) 10 F.Supp. 446—Daw¬ 
son V. U. S., (D.C.Mass.) 5 F.Supp. 
509—Putney v. U. S., (D.C.Colo.) 
4 F.Supp. 376—^Alvord v. U. S., (D. 
CMass.) 4 F.Supp. 275, reversed on 
other grounds (C.C.A.) U. S. v. Al¬ 
vord, 66 F.(2d) 455, certiorari de¬ 
nied Alvord V. U. S., 54 S.Ct. 376, 
291 U.S. 661, 78 L.Ed. 1053—Bird- 
sell V. U. S., (D.C.Colo.) 4 F.Supp. 
140—^Dictum Kern v. U. S., (C.C.A. 
N.M), 74 P.(2d) 450. 

D.C.—^Franklin v. U. S., 64 App.D.C. 
15, 73 F.(2d) 655. 

“A finding that a man cannot do 
what he in fact did, cannot stand. 
To so hold is to strike out the lan¬ 
guage of the contract, and to render 
a judgment contrary to the physical 
facts.”—^U. S. V. Hammons, (C.C.A. 
Okl.) 66 F.(2d) 912, 913—U. S. v. 
Perkins. (C.C.AOkl.) 64 P.(2d) 243, 
244. To same effect U. S. v. McGill, 
(C.C.A.Ark.) 56 F.(2d) 522—Nicolay 
V. U. S., (C.C.A.C 0 I 0 .) 51 P.(2d) 170. 

Particular emplosrments held to 
show absence of total and permanent 
disability: 

(1) Work eighteen months as a 
blacksmith.—^Nordberg v. U. S., (D. 
C.Mont.) 51 F.(2d) 271. 

(2) Continuous work for more 
than two years.—Wood v. U. S., (D. 
C.Kan.) 28 P.(2d) 771. 

(3) Engagement “for at least three 

years ... in ordinary business 
occupations, for which . . . [in¬ 

sured] received the wages ordina¬ 
rily paid therefor.”—^Franklin v. U. 

S., 64 App.D.C. 15, 73 P.(2d) 655, 657. 

(4) Continuous work for more than 
three years.—^U. S. v. Harrison, (C. 
C.A.W.Va.) 49 P.(2d) 227. 

(5) Gainful employment for near¬ 
ly four years.—Wilks v. U. S., (C.C. 
A.N.Y.) 65 F.(2d) 775. 

(6) Regular and continuous em¬ 
ployment as a trafflcman and chauf¬ 
feur by an express company for a 
period exceeding four years and five 
months.—U. S. v. Gwin, (C.C.AKy.) 
68 F.(2d) 124, 127. 

(7) Gainful employment for seven 
years, with occasional loss of time 
from sickness.—U. S. v. Timmons, 
(C.C.AFla.) 68 P.(2d) 654. 

(8) Regular employment as a me¬ 
chanic and machinist “for some sev¬ 
en years.”—^U. S. v. Gwin, supra. 

(9) Work with substantial continu¬ 
ity for nearly eight years.—Tracy v. 
U. S., (C.C.AConn.) 68 F.(2d) 834. 

(10) Employment as an assistant 
storekeeper in a government hos¬ 
pital for about eight years.—^U. S. v. 
Gwin, supra. 


(11) Reasonably continuous work 
for at least eight or ten years.—^U. S. 
v. Baker, (C.C.A.Idaho) 73 F.(2d) 
691. 

(12) Continuous work, with wages 
and bonuses, over a period of ten 
years.—Long v. U. S., (C.C.A.S.C.) 59 
F.(2d) 602. 

(13) Work, with substantial con¬ 
tinuity, in gainful employments for 
more than eleven years.—U. S. v. 
Burns, (C.C.AFla.) 69 F.(2d) 636. 

(14) Pursuit of his usual occupa¬ 
tion by insured almost continuously 
for eleven years.—^U. S. v. Wilson, 
(C.C.A.S.C.) 50 P.(2d) 1063. 

(15) Work extending over a period 
of several years, for which wages in 
“a very substantial amount” were 
earned.—U. S. v. Carper, (C.C.AW. 
Va.) 75 F.(2d) 191. 

(16) Doing “about a third of the 
work required on a farm for several 
years.”—U. S. v. Green, (C.C.AMo.) 
69 P.(2d) 921, 931. 

(17) Work “for a long period of 
years.”—^U. S. v. Vineyard, (C.C.A 
Ga.) 71 F.(2d) 624, certiorari denied 
Vineyard v. U. S., 55 S.Ct. 141. 

aeneral statements of insured or 
his witnesses that he is unable to 
work are mere opinions, without pro¬ 
bative force, when contradicted by 
the physical facts of the case show¬ 
ing that insured actually worked with 
reasonable regularity.—^U. S. v. Pul¬ 
lig, (C.C.AArk.) 63 F.(2d) 379—U. 
S. V. Diehl, (C.C.A.W.Va.) 62 F.(2d) 
343, followed in (C.C.AS.C.) U. S. v. 
Butler, 62 F.(2d) 1083. 

Veterans* bureau regulation defin¬ 
ing “total permanent disability” held 
not construable as permitting recov¬ 
ery where insured could labor part 
of the time.—^Nordberg v. U. S., (D.C. 
Mont.) 51 F.(2d) 271. 

Work record not of itself sufficient 
to defeat claim.—Stephenson v. U. 
S., (C.C.AMO.) 78 P.(2d) 355—U. S. 
V. Blumenthal, (C.C.AOkl.) 77 F.(2d) 
219 — ^U. S. V. Worsley, (C.C.AUtah) 
72 F.(2d) 776—^U. S. v. Flippence, (C. 
CA.Utah) 72 F.(2d) 611—U. S. v. 
Suomy, (C.C.A.Or.) 70 P.(2d) 542— 

U. S. V. Messinger, (C.C.A.W.Va.) 68 
P.(2d) 234—^U. S. V. Jensen, (C.C.A. 
Idaho) 66 F.(2d) 19—U. S, v. Thom¬ 
as, (C.C.A.Utah) 64 F.(2d) 245—U. S. 

V. Rentfrow, (C.C.A.Okl.) 60 F.(2d) 
488—^U. S. V. Meserve, (C.C.AOr.) 44 
P.(2d) 549. 

3jeading case, so-called in Birdsell 
V. U. S., (D.C.Colo.) 4 F.Supp. 140, 
142.—Nicolay v. U. S., (C.C.A.Colo.) 
51 F.(2d) 170. 

Well-considered case, so called in 
U. S. V. McGill, (C.C.AArk.) 56 F. 
(2d) 522, 523.—Nicolay v. U. S., (C.C. 

, A.C 0 I 0 .) 51 F.(2d) 170. 
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i. Vocational Training; Other Factors 

In determining whether an insured was totally and 
permanently disabled, his taking of vocational train¬ 
ing, his statements as to his health, his discharge from 
service for disability, the award to him of disability 
compensation, and other factors have been consider¬ 
ed. 

While the fact that an insured took vocational 
training may be an indication or evidence,^3 or even 
proof,^^ that he is not totally and permanently dis¬ 
abled, being inconsistent with a claim of such dis¬ 
ability,that fact does not preclude recovery as a 
matter of law,i^ and is not conclusive in all cases.^^ 
A conclusion as to an insured’s actual condition at 
the time of his discharge has been held not af¬ 
fected by his declaration, at that time, as to his 
health statements of an insured, upon discharge 
and in his application for compensation, have been 
held evidentiary, but not conclusive, upon the ques¬ 
tion of his total and permanent disability before 
lapse and an insured’s statement, in his applica¬ 
tion for reinstatement of his insurance, that he did 
not consider himself totally disabled, is not conclu¬ 
sive against disability,20 although such a statement 
may add to the weight of his burden of proving such 
disability,21 or strongly tend to disprove it,22 and 
although repeated statements to that effect in ap- 

la. Lawhon v, U. S., (C.aA.Okl.) 82 
F.(2d) 921—U. S. V, Johnson, <0.0. 

A.Okl.) 70 F,(2<i) 399—U. S. v. 

Burns, (C.C.A.Fla.) 69 F.(2d) 636 
— V, S. V. Martin, (C.C.A.Tex,) 54 
P.(2d) 554, certiorari denied Martin 
V. U. S., 62 S.Ct. 497, 286 U.S, 546, 

76 Ii.Ed. 1282. 

Insnred’s commendable conduct 
could not give to undisputed evi¬ 
dence, showing no total permanent 
disability, a significance contrary to 
its reasonable meaning.—S. v. 

Martin, (C.C.A.Tex.) 54 P.(2d) 554, 
certiorari denied Martin v. U. S., 52 
S.Ct. 497, 286 U.S. 546, 76 L.Ed. 1282. 

13. Byrne v. U. S., (C.C.A.N.Y.) 77 
P.(2d) 829—U. S. V. Worsley, (0. 

C.A.Utah) 72 F.(2d) 776—O’Quinn 
V. U. S., (C,C.A.La.) 70 P.(2d) 599 
—^U. S. V. Rosborough, (C.C.A.S.C.) 

62 F.(2d) 348. 

Pact to be considered by Jury.— 

U. S. V. Higbee, (C.C.A.Utah) 72 P. 

(2d) 773—U. S. V. Nickle, (C.C.A.MO.) 

70 P.(2d) 873—U. S. v. Jensen, (C.C.A. 

Idaho) 66 F.(2d) 19. 

As showing insured’s opinion 
Insured's undertaking of vocation¬ 
al training “amounts to a strong as¬ 
sertion by him that he did not regard 
himself as totally disabled."—^Ed¬ 
wards V. U. S., (D.C.Mass.) 2 P.Supp. 

49, 50. 

14. U. S. V. Alger, CC.C,A.Idaho) 68 
F.(2d) 592. 


plications for reinstatement have been held over- 
j whelmingly to contradict a claim of such disability.23 
I An insured’s false claim of injury after the expira¬ 
tion of his policy, made in order to have his employ¬ 
er pay his hospital bills, has been held immaterial,24 
as has a certificate made by him some time after the 
expiration to the effect that his condition was the 
same then as when the policy lapsed.25 

The fact of discharge,23 or of recommendation for 
discharge,27 from the service because of a disability 
is not proof of total and permanent disability. 

The mere fact that the government has awarded 
a soldier disability compensation has been held to 
prove nothing in an action by him on his war risk 
insurance policy. 2 8 

A nervous condition and sleeplessness of insured 
have been held not evidence of total and permanent 
disability ten years previous.23 

Excessive delay in making claim or suing on the 
policy as an indication of the absence of total and 
permanent disability is considered in § 92 a infra. 

g. Permanence 

A disability, to be permanent, must be founded upon 
conditions rendering It reasonably certain that it will 
continue throughout Insured's life. A finding of perma¬ 
nence must be based upon conditions existing when or 

23!. Byrne v. XT. S., (C.C.A.N.T.) 77 
F.(2d) 829. 

(C.C.A. 

Wash.) 28 P.(2d) 828. 

25. La Marche v. U, S., supra. 

26. Blair v. U. S., (C.C.A.Ark.) 47 P. 
(2d) 109. 

Discharge shows some temporary 
disabiUty.—Blair v, U. S., (C.C.A. 
Ark.) 47 P.(2d) 109. 

27. Magenton v. U. S., (C.C.A.S.D.> 

75 P.(2d) 410. 

28. U. S. V. Matory, (C.C.A.I11.) 71 
P.(2d) 798. 

That insured was given a total 
disability rating for compensation 
purposes, after discharge does not 
help his case.—^Magenton v. U. S., (C^ 
C.A.S.D.) 75 P.(2d) 410. 

Rating schedule not conclusive 
“The rating schedule [for compen¬ 
sation] is only evidence at best, and 
is not conclusive, because if it were 
there could never be a recovery on 
a war risk insurance policy provided, 
the bureau had fixed a rating at less 
than total permanent disability at 
any time after the policy was per¬ 
mitted to lapse for nonpayment of 
premiums.”—U. S. v. Riley, (C.C.A. 
Cal.) 48 F.(2d) 203, 204. 

Admissibility of compensation rat¬ 
ings in evidence see infra § 97 d. 

29. U. S. V. Hill, (C.C.A.Or.) 61 P. 
(2d) 651. 


16. Stephenson v. U. S., (C.C.A.MO.) 
78 P.(2d) 355—U. S. v. Nickle, (C. 
C.A.MO.) 70 P.(2d) 873—U. S. v. 
Alger, (C.C.A.Idaho) 68 P.(2d) 592 
-Blair v. U. S., (C.C.A.Ark.) 47 
P.(2d) 109. 

1®. Stephenson v. U. S., (C.C.A,Mo.) 
78 F.(2d) 355—U. S. v. Worsley, (C. 
C.A.Utah) 72 P.<2d) 776—U. S. v. 
Nickle, (C,C,A.Mo.) 70 P.(2d) 873. 

17. U. S. V. Higbee, (C.aA.Utah) 72 
F.(2d) 773—^U. S. v. Alger, (C.C.A. 
Idaho) 68 P.(2d) 592—U. S. v. Jen¬ 
sen, (C,C.A.Idaho) 66 P.(2d) 19— 
Law V. U. Sm (D.C.Mont) 290 P. 
972, reversed (C.C.A.) U. S. v. Law, 
299 P. 61, which is reversed Law 
V. U. S., 45 S.Ct. 175, 266 U.B. 494, 
69 L,Ed. 401. 

la Nichols V. U. S., (D.C.Ky.) 48 P. 
(2d) 293. 

19. U. S. V. Rentfrow, (C.C.A.Okl.) 
60 P.(2d) 488. 

29. U. S. V. Worsley, (C.C.A.Utah) 
72 P.(2d) 776. 

Pact to be considered by jury._ 

U. S. V. Worsley, (C.C.A.Utah) 72 P. 
(2d) 776. 

21. U. S. V. Walker, (C.C.A.La.) 77 
P.(2d) 415, certiorari denied Walk¬ 
er V. U. S., 66 S.Ct 132. 

22. U. S. V. Rodman, (C.C.AN.C.) 
68 F.(2d) 361. 
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before the policy lapses; thus, insured’s neglecting his 
condition after lapse and failing to get medical treatment 
cannot convert a temporary into a permanent disability, 
within the policy. 

Permanent disability, within -a war risk insurance 
policy, has been held to mean that which is continuing 
as opposed to that which is temporary.^O For a dis¬ 
ability to be permanent, it must be founded upon 
conditions which render it reasonably certain that 


the disability will continue throughout the life of 
insured.3i Separate and distinct periods of tempo¬ 
rary. disability do not constitute permanent disabil- 
ity.^2 

Basis in conditions before lapse. The finding of 
permanence must be based on conditions existing 
at or before the lapse of the policy, and not on those 
thereafter coming into existence and the fact that 


.tJO. U. S. V. Spaulding, (Fla.) 55 S. 
Ct. 273, 293 U.S. 498, 79 L.Ed. 617, 
reversing (C.C.A,) 68 F.(2d) 656. 
certiorari granted 55 S.Ct. 86, 293 
U.S. 540, 79 L.Ed. 646, rehearing 
denied 55 S.Ct. 504, 294 U.S. 731, 79 
L.Ed. 1261, followed in Olsen v. U. 
.S., (C.C.A.Fla.) 74 F.(2fi) 1018— 
Lumbra v. U. S., (Vt.) 54 S.Ct 
272, 290 U.S. 551, 78 L.Ed. 492, af¬ 
firming (C.C.A.) U. S. V. Lumbra, 
63 F.(2d) 796, certiorari granted 
Lumbra v. U. S., 54 S.Ct. 58, 290 

U. S. 611, 78 L.Ed. 535—U. S. v. 
Middleton, (C.C.A.Tenn.) 81 F.(2d) 
205—^U. S. V. Hodges, (C.C.A.Tenn.) 
74 F.(2d) 617—U. S. v. Green, (C. 
C.A.MO.) 69 F.(2d) 921. 

31. Evans v. U. S., (C.C.A.I11.) 83 
F.(2d) 539—Stephenson v. U. S., 
(C.C.A.MO.) 78 P.(2d) 355—U. S. 

V. Little. (C.C.A.La.) 77 F.(2d) 420 

—Rackoff V. U. S., (C.C.A.N.Y.) 

74 F.(2d) 720—U. S. v. Payne, (C. 
C.A.Wash.) 73 F.(2d) 900, certio- 
ra.ri granted Payne v. U. S., 55 S. 
Ct 642—U. S. V. McCoy, (C.C.A. 
Ala.) 73 P.(2d) 786—U. S. v. Rus¬ 
sian, (C.C.A.Pa.) 73 F.(2d) 363— 
Grate v. U. S.. (C.C.A.MO.) 72 F. 
(2d) 1—U. S. V. Linde, (C.C.A.Kan.) 
71 F.(2d) 925—U. S. v. Kane, (C.C, 
A.*Wash.) 70 F.(2d) 396—U. S. v. 
Sumner, (C.C.A.Ky.) 69 F.(2d) 770 
—U. S. V. Caldwell, (C.C.A.Pa.) 69 
P,(2d) 200—U. S. V. Messinger. (C. 
C.A.W.Va.) 68 F.(2d) 234—U. S. 
V. Jorgensen, (C.C.A.Idaho) 66 F, 
(2d) 292— U. S. V. Wilfore, (C.C. 
A.Vt) 66 F.(2d) 255—Falbo v. 

U. S., (C.C.A.Idaho) 64 P.(2d) 

948, followed in (Mont.) McCleary 

V. U. S., 64 F.(2d) 1016, certio¬ 
rari granted (Idaho) Falbo v. U. 
S., 54 S.Ct 100, 290 U.S. 618, 78 
L.Ed. 540, affirmed 54 S.Ct 456, 
291 U.S. 646, 78 L.Ed. 1042—U. S. 
V. Dudley, (C.C.A.Idaho) 64 P.(2d) 
743—U. S. V. Ivey, (C.C.A.Okl.) 64 
P.(2d) 653—Mikell v. U. S., (C.C. 
A.S.C.) 64 F.(2d) 301—U. S. v. 
Lumbra, (C.C.A,Vt) 63 F.(2d) 796, 
•certiorari granted Lumbra v. U. S., 
54 S.Ct 58, 290 U.S. 611, 78 L.Ed. 
535, and affirmed 54 S.Ct 272, 290 
U.S. 551, 78 L.Ed. 492—U. S. v. 
Clapp, (C.C.A.Yt) 63 F.(2d) 793— 
U. S. V. McGrory, (C.C.A.R.I.) 63 
P.(2d) 697, certiorari denied Mc¬ 
Grory V. U. S., 53 S.Ct 692, 289 
U.S. 742, 77 L.Ed. 1489—U. S. V. 
Crain, (C.C.A.I11.) 63 F.(2d) 528— 
U. S. V. Cornell, (C.C.A.Neb.) 63 F. 
<2d) 180—Asher v. U. S., (C.C.A. 


Ark.) 63 F.(2d) 20—U. S. v. Stack, 
(C.C.A.S.C.) 62 P.(2d) 1056—U. S. 
V. Hill, (C,C.A.Ark.) 62 F.(2d) 1022 
—U. S. V. Peters, (C.C.A.Ark.) 62 
F.(2d) 977—U. S. v. Fitzpatrick, 
(C.C.A.Okl.) 62 F.(2d) 562—U. S. v. 
Diehl, (C.C.A.W.Va.) 62 F.(2d) 

343, followed in (C.C.A.S.C.) U. S. 
v. Butler. 62 P.(2d) 1083—U. S. v. 
McCreary, (C.C.A.OP.) 6l F.(2d) 
804—U. S. V. Kerr, (C.C.A.Or.) 61 
F.(2d) 800—Snodgrass v. U. S., (C. 
C.A.Cal.) 61 P.(2d) 99—U. S. v. 
Rentfrow, (C.C.A.Okl.) 60 F.(2d) 
488—^Bartee v. U. S., (C.C.A.Tenn.) 
60 P.(2d) 247—U. S. v. Peet, (C.C. 
A.Kan.) 59 P.(2d) 728—Proechel 
V. U. S., (C.C.A.Minn.) 59 P.(2d) 
648, certiorari denied 53 S.Ct 122, 
287 U.S. 658, 77 L.Ed. 568—Eggen 
V. U. S., (C.C.A.Minu.) 58 P.(2d) 
616—Roberts v. U. S., (C.C.A.C 0 I 0 .) 
57 P.(2d) 514—Madray v. U. S., (C. 
C.AS.C.) 55 F.(2d) 552—Wiede- 

man v. U. S., (D.C.Mont) 51 F. 
(2d) 279—Carter v. U. S., (C.C.A. 
N.C.) 49 P.(2d) 221—U. S. v. Wes- 
coat (C.C.A.W.Va.) 49 P.(2d) 193 
—U. S. V. De Armond, (C.C..AM 0 .) 
48 F.(2d) 465—^Freeman v. U. S., 
(D.C.Ky.) 48 F.(2d) 233—U. S. v. 
Riley, (C.C.A.Cal.) 48 F.(2d) 203— 
U. S. V. Meserve, (C.C.A.Or.) 44 F. 
(2d) 649—^Marsh v. U. S., (D.C. 
Ark.) 33 F.(2d) 554—U. S. v. Elias- 
son, (C.C.A.Mont) 20 F.(2d) 821— 
Smith V. U. S., (D.C.W.Va.) 9 P. 
Supp. 32—^Dupuis V. U. S., (D.C. 
Mass.) 4 F.Supp. 675—^Putney v. 
U. S., (D.C.Colo.) 4 F.Supp. 376. 
That the condition may improve 
does not change the status of in¬ 
sured as totally and permanently 
disabled, or his right to insurance 
payments, so long as the disability 
continues.—^McGovern v. U. S., (D.C. 
Mont) 294 F. 108, affirmed (C.C.A.) 
U. S. V. McGovern, 299 F. 302, error 
dismissed 45 S.Ct 351, 267 U.S. 608, 
69 L.Bd. 812, and 45 S.Ct 515, 268 
U.S. 708, 69 L.Ed. 1169. 

That insured twice reSnlisted in 
the army, after his discharge, pass¬ 
ing the required medical examina¬ 
tions, conclusively precludes the ben¬ 
eficiary from contending that the 
disability acquired while in service 
was permanent.—^U. S. v. Le Due, (C. 
C.A.Minn.) 48 F,(2d) 789, certiorari 
denied Leduc v. U. S., 52 S.Ct. 14, 284 
U.S. 631, 76 L.Bd. 537. 

32. Lumbra v. U. S., (Vt.) 54 S.Ct. 
272, 290 U.S. 551, 78 L.Ed. 492 af¬ 
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firming (C.C.A.) U. S. v. Lumbra, 
63 F.(2d) 796, certiorari granted 
Lumbra v. U. S., 54 S.Ct 58, 290 U. 
S. 611, 78 L.Ed. 535—U. S. v. Mid¬ 
dleton, (C.C.A.Tenn.) 8l F.(2d) 205 
—U. S. V. Hodges, (C.C.A.Tenn.) 74 
F.(2d) 617—U. S. V. Green, (C.C. 
A.Mo.) 69 P.(2d) 921. 

33. Falbo v. U. S., (C.C.A.Idaho) 64 
P.(2d) 948, followed in (Mont.) 
McCleary v. U. S., 64 P.(2d) 1016, 
certiorari granted (Idaho) Falbo 
V. U. S., 54 S.Ct 100, 290 U.S. 618, 
78 LEd. 540, affirmed 54 S.Ct 456, 
291 U.S. 646, 78 L.Ed. 1042—U. S. 
V. Stack, (C.C.A.S.C.) 62 P.(2d) 

1056—^U. S. V. Rentfrow, (C.C.A. 
Okl.) 60 F.(2d) 488—Proechel v. 
U. S., (C.C.A.Minn.) 59 P.(2d) 648, 
certiorari denied 53 S.Ct 122, 287 
U.S. 658, 77 L.Bd. 568—Eggen v. 
U. S., (C.C.A.Minn.) 58 P.(2d) 616 
—U. S. v. Crume, (C.C.A.Tex.) 54 
P.(2d) 556—Humble v. U. S., (D.C. 
Ky.) 49 F.(2d) 600—Smith v. U. S., 
(D.C.Ky.) 6 F.Supp. 475. 

“It frequently happens that a to¬ 
tal and permanent disability shown 
to exist at the time of trial became 
such long after the contract lapsed. 
Quite often an incipient condition 
during the life of the policy may de¬ 
velop progressively into a condition 
that is totally and permanently dis¬ 
abling after lapse. That is not suf¬ 
ficient to establish liability. . . . 

Unless the evidence substantially 
reveals a condition of a totally dis¬ 
abling character before the lapse of 
the policy which it is reasonably cer¬ 
tain will continue throughout life, 
the plaintiff has failed to bring him¬ 
self within the terms and conditions 
of the policy."—Stephenson v. U. S., 
(C.C.A.MO.) 78 F.(2d) 355, 357. 

“The insured can recover only by 
showing that at the lapse he was 
suffering from some ailment, of 
which it is possible to say with rea¬ 
sonable certainty that it was incura¬ 
ble at that time, or with equal cer¬ 
tainty that it must lead to another 
and incurable ailment The fact 
alone that it did culminate in such 
another does not make a case. • . . 
We hold that the only use to be made 
of information which becomes avail¬ 
able between the lapse and the trial, 
is to discover what was the actual 
pathological condition of the insured 
at the lapse; the prognosis, once that 
is discovered, is to be made as of the 
lapse and without regard to what in 
fact followed”—U. S. v Smith, (C. 
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death or a permanent disability subsequently results 
from a disease does not in and of itself establish 
that the disability was permanent at the time of dis¬ 
charge.^^ However, there is authority for the prop¬ 
osition that an insured, to recover, must be totally 
and permanently disabled at the time of bringing 
suit or of the trial.^5 

iV eglecting condition; refusing treatment An in¬ 
sured may not convert a temporary total disability 
existing before lapse into a permanent total disa¬ 
bility, within the insurance policy, by neglecting 
his condition after lapse and failing or refusing to get 
medical treatment,despite the absence from the 
insurance contract of anything requiring the insur¬ 
ed to take treatment.37 Likewise, an insured suf¬ 
fering from a curable disease cannot through his 
own neglect and inaction permit it to progress to 
the incurable stage and then assert liability on the 
ground that the disability was permanent at its in¬ 
ception, without some proof thereof.^^ 

§ 82 . - Accrual of Liability 

A policy is not matured by a total disability which 
did not become permanent before It lapsed, or by a 


permanent disability which did not become total. An in¬ 
sured's contract with the government has been said to 
mature at his death. 

A total disability which has not become permanent 
before the lapse of a policy does not mature it,3» 
nor does a permanent disability which has not become 
total.^0 When forms of policy were not prescrib¬ 
ed by the bureau, the provision of the statute that the 
policy should be payable at death or at the date of 
total and permanent disability while the policy is in 
force establishes the date of maturity. It has been 
held that the soldier’s contract with the government 
matures at his death,42 and that the rights or lia¬ 
bilities of the government and of the person or per¬ 
sons to whom, under the law, the insurance is pay¬ 
able, then become fixed ;43 further, that total and 
permanent disability on the date of discharge ma¬ 
tures the policy,4^ and that total and permanent dis¬ 
ability occurring while the policy is in force matures 
the obligation of the policy for all the monthly in¬ 
stallments if the disability is not relieved.^^ 

§ 83 , — Presentation and Proof of Claim 

Presentation or proof of a claim under a war risk 
insurance policy as an element in conditions precedent 


C.A,N.Y.) 6S F.(2d) 38, 39—U. S. v. 
Clapp, (C.C.A.Vt.) 63 F.(2d) 793, 795. 
To same effect U. S. v. Wilfore, (C. 
C.A.Vt) 66 F.(2d) 255. 256. 

Disease must be shown to have 
been incxirable prior to lapse.—^U. S. 
V. Crew, (C.C.A.La.) 84 F.<2d) 869— 
U. S. V. Frost, (C.C.A.Ariz.) 82 F. 
(2d) 152. 

34. Smith V. U. S., (D.C.Ky.) 5 F. 
Supp. 475. 

Reason for mle 

(1) ‘*That it becomes evident sub¬ 
sequently that the disability is per¬ 
manent and that the disease is in- 
eiurable does not necessarily estab¬ 
lish that such condition existed at 
the time of the discharg-e arises from 
the fact that such result may have 
been due to neglect or refusal to 
take proper treatment”—Smith v. U. 
S., (I).C.Ky.) 5 F.Supp. 475, 478. 

(2) Neglect or refusal to take 
treatment generally see infra this 
subdivision. 

35. Corrigan v. XT. S., (C.C.A.Idaho) 
82 F.(2d) 106—U. S. v. Filmore, (C. 
C.A.Fla.) 68 F.(2d) 551—Parrigan 
V. U. S., (D.C.Ky.) 6 F.Supp. 333. 

Reason for mle 

‘Tf, on the face of the complaint, 
it is clear that the plaintiff is no 
longer totally disabled, he cannot be 
said ever to have been permanently 
and totally disabled.”—^Personius v. 
U. S., (C.C.A.Idaho) 65 F.(2d) 646, 
649. 

Recovery for preceding period 
One not so disabled at the time of 


the trial or of bringing suit cannot 
recover ’disability payments for a 
preceding period of total disability 
which appeared reasonably certain 
to continue throughout his life.— 
Personius v. X7. S., (C.C.A.Idaho) 65 
F.(2d) 646. 

36. U. S. V. Bryan, (C.C.A.La.) 82 
F.(2d) 784—U. S. v. Walker, (C. 
C.A,La.) 77 F.(2d) 415, certiorari 
denied Walker v. U. S., 56 S.Ct. 132 
—^U. S. V. Anderson, (C.C.A.S.C.) 
76 F.(2d) 337—U. S. v. Horn, (C. 
C.A.W.Va.) 73 P.(2d) 770—Puck¬ 
ett V. U. S., (C.C.A.Ga.) 70 P.(2d) 
895, certiorari denied 55 S.Ct. 99— 
U. S, V. Lynch, (C.C.A.Tex.) 67 F. 
(2d) 835—Wise v. U. S., (C.C.A. 
Tex.) 63 F.(2d) 307—Walters v. 
U. S., (C.C.A.Tex.) 63 F.(2d) 299— 
U. S. V. Galloway, (C.C.A.S.C.) 62 
F,(2d) 1057—^Parrigan v. IT. S., 
(D.C.Ky.) 6 F.Supp. 333. 

“The failure to take treatment may 
destroy whatever probative value 
death or permanence of disability 
occurring after lapse would other¬ 
wise have.”—Prevette v. U. S., (C.C. 
A.N.C.) 68 F.(2d) 112, certiorari de¬ 
nied 64 S.Ct 633—^U. S. v. Galloway, 
(C.C.A.S.C,) 62 F.(2d) 1057—U. S. 
V. Stack, (C.C.A.S.C.) 62 F.(2d) 1056 
—Eggen V. U. S., (C.C.A.Minn.) 58 
F.(2d) 616, 620—Smith v. U. S., (D. 
C.Ky.) 5 F.Supp. 475, 478. 

‘Tt is manifestly unfair to the gov¬ 
ernment, when it offers hospitaliza¬ 
tion to a veteran, to have the veteran 
refuse further treatment and then 
claim that his disability is perma¬ 
nent”—^U. S. V. Horn, (C.C.A.W.Va.) , 
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73 F.(2d) 770, 772—U. S. v. Lancas¬ 
ter, (C.C.A.N.C.) 70 F.(2d) 515, 516. 

Persistence of disease, totally dis¬ 
abling insured, for ten or twelve 
years after his discharge from the 
army, does not necessarily establish 
its permanency at such time, since 
its persistence may be due to his 
neglect to take proper treatment.— 
Parrigan v. U. S., (D.C.Ky.) 6 F.Supp. 
333. 

37. U. S. V. Stack, (C.C.A.S.C.) 62 
F.(2d) 1056—^Eggen v. U. S., (C. 
C.A.Minn.) 58 F.(2d) 616—Smith v. 
U. S., (D.C.Ky.) 5 F.Supp. 475. 

38. U. S. V. Ivey, (C.C.A.Okl.) 64 
P.(2d) 653. 

33. Proechel v. U. S., (C.C.A.Minn.) 
69 F.(2d) 648, certiorari denied 53 
S.Ct 122, 287 U.S. 658, 77 L.Ed. 
668—Eggen v. XJ. S., (C.aA.Minn.> 
58 P.(2d) 616. 

43. Wilks V. U. S., (C.C.A.N.Y.) 65 
F.(2d) 776—Eggen v. U. S., (C.C.A. 
Minn.) 58 F.(2d) 616—Wood v. 
U. S., (D.C.Kan.) 28 F.(2d) 771. 
41. Shealy v. U. S., (D.C.S.C.) 37 
P.(2d) 918. 

42; Cummings v. U. S., (D.C.Minn.) 
34 P.(2d) 284. 

43. U. S.—U. S. V. Vance. (C.C.A. 
Mo.) 48 P.(2d) 472—Cummings v. 
U. S., (D.C.Minn.) 34 P.(2d) 284. 

Ill.—Sims v. Arehart 254 Ill.App. 
219. 

44. Larsen v. U. S., (D.C.Ariz.) 29 
P.(2d) 847. 

45. Boyett v. U. S., (C.C.A.Ga.) 86 
P.(2d) 66. 
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to an action thereon is considered in § 89 infra, and 
as a factor in the application of provisions for the 
limitation of actions in § 92 b infra. 

Examine Pocket Parts for later cases. 

§ 84. —— Adjustment and Discharge of Lip 
bility 

The government's obligation may be discharged by 
payment to the guardian of an incompetent, by termi¬ 
nation of award on the termination of disability, or by 
the operation of escheat. 

Payment of installments of war risk insurance to 
the guardian of an incompetent operates to discharge 
the obligation of the United States in respect of such 
installments.*^® The administrator of veterans’ af¬ 
fairs has authority to review the award of bene¬ 
fits under a yearly renewable term policy, based upon 
a finding of permanent disability,and such awards 
should be terminated in case he finds that insured’s 
diwsability has terminated.^® 

Conversion of the insurance as a discharge of the 
government’s obligation is considered in § 70 b. 

Escheat, Under a statutory provision that in cases 
where an insured’s estate would escheat under the 
laws of the place of his residence, the insurance shall 
not be paid to the estate, but shall escheat to the 
United States, escheat is a defense to payment of the 
obligation originally incurred,^® or a limitation or 
condition subsequent inherent in the obligation it¬ 
self.®® “Residence” in such statute means the perma¬ 


nent residence or domicile of insured.®^ Under such 
provision, only legal heirs are entitled to claim the 
insurance ahead of the government.®^ 

§ 85. —- Right to Proceeds 

a. Intent of insured 

b. Who may be or are beneficiaries 

c. Designation of beneficiary 

d. Change of beneficiary 

e. Vested interests of beneficiaries or 

heirs 

f. Payment to estate of insured in general 

g. Rights ot beneficiaries and persons 

claiming thereunder 

h. Time for determining persons entitled 

i. What law governs 

j Trusts 

k. Forfeiture for misconduct or by de¬ 
fault 

1 Actions and proceedings to determine 
rights 

a. Intent of Insured 

In determining who are entitled to proceeds, In¬ 
sured's wishes and intent are given effect if possi¬ 
ble. 

It is the policy of the courts, ^ determining the 
right of persons claiming the proceeds of war risk 
insurance, to give full force and effect, if possible, 
to the expressed wishes or the intent of insured.®® 


46. U. S.—Spicer v. Smith, (Ky.) 53 
S.Ct. 415, 288 U.S. 430, 77 L.Ed. 875, 
84 A.L.R. 1525. 

Neb.—State ex rel. Sorensen v. Horace 
State Bank, 251 N.W. 284, 125 Neb. 
521. 

47. U. S. ex rel. Wilkinson v, Hines, 
64 APP.D.C. 5, 73 F.(2d) 514, 

Hffect of Jndgmexit 

In an action on such a policy, judg¬ 
ment for disability installments then 
due and such further installments 
thereafter accruing because of the 
judgment “as provided by law” held 
not intended to deprive the adminis¬ 
trator of veterans’ affairs of author¬ 
ity to examine the case in the future 
as to the continuance of disability.— 
II. S. ex rel. Wilkinson v. Hines, 64 
App.D.C. 5, 73 F.(2d) 514. 

48. U. S. ex rel. Wilkinson v. Hines, 
supra. 

49. Brown v. XJ. S., (C.C.A.Cal.) 65 
F.(2d) 65. 

Payment and reclamation not regnir- 
ed 

(1) Under the statute, the United 
States is not obligated to pay the in¬ 
surance to insured’s administrator 
and then to come into the probate 
court and reclaim it because of es¬ 


cheat,—Brown V. U. S., (C.C.A.Cal.) 
65 F.(2d) 65. 

(2) But where the United States 
paid to the administrator of an il¬ 
legitimate insured the balance unpaid 
at the beneficiary’s death, and, as a 
party to an action by the administra¬ 
tor against insured’s collateral rela¬ 
tives, put in an answer claiming the 
fund by virtue of the escheat statute, 
but failed to appeal from a judgment 
in favor of the relatives, it was held 
that the state university, the only ap¬ 
pellant, was entitled to the fund, as 
against the claims of the relatives.— 
Sharpe v. Carson, 168 S.E. 829, 204 N. 
C. 513. 

Escheat of part of estate 

(1) The statute applies pro tanto 
in case a part only of the estate would 
escheat.—Brown v. U. S., (C.C.A.Cal.) 
65 F.(2d) 65. 

(2) Where insured's nuncupative 
will disposed only of one thousand 
dollars, in view of the state statute, 
and the balance of the estate after 
paying administration expenses and 
claims would escheat, the govern¬ 
ment’s obligation under a ten thou¬ 
sand dollar policy is measured by one 
thousand dollars for the legacy, plus 
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the sum required for claims allowed 
and administration costs, less the val¬ 
ue of any other property in the estate. 
—^Brown v. U. S., supra. 

50. Brown v. U. P , supra. 

51. Fennell v. b. S., (C.C.A.Tex.) 
67 F.(2d) 768. 

Under Louisiana law, illegitimate 
child tracing kinship to an illegiti¬ 
mate deceased insured by proof that 
both had the same mother held the 
“natural brother” of deceased, not¬ 
withstanding the absence of a formal 
acknowledgment, where the fathers 
were unknown; therefore the pro¬ 
ceeds of the policy did not escheat, 
but passed to deceased’s brother.— 
Fennell v. U. S., (C.C.A.Tex.) 67 F. 
(2d) 768. 

52. O’Quain v. U. S., (D.C.La.) 2S 
F.(2d) 350, affirmed (C.C.A.) 31 F. 
(2d) 756. 

53. U.S.—U. S. V. Tuebert, (D.C.N. 
Y.) 57 F.(2d) 895—Schiefer v. U. 
S., (D.C.N.Y.) 52 F.(2d) 527—Heine- 
mann v. Heinemann, (C.C.A.Tenn.) 
50 F.(2d) 696—^U. S. v. Garrison, (D. 
C.Fla.) 39 F.(2d) 225—Ambrose v. 
U. S., (D.C.N.Y.) 15 F.(2d) 52—Ca- 

i dy V. U. S., (D.C.Wash.) 4 F.Supp. 
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1), Who May Be or Are Beneficiaries 

(1) In general 

(2) Persons in particular relationships 

(3) Effect of illegitimacy 

(4) Beneficiary of converted insurance 

(5) Beneficiary of revived insurance 

(1) In General 

A beneficiary named in the policy but ineligible be¬ 
cause outside the class designated by the government as 
permitted cannot take. 

The United States has the right to designate the 
persons coming within the permitted class of benefici¬ 
aries of a war risk insurance policy and a named 
beneficiary who is ineligible because not within the 
classes permitted by statute is not entitled to benefits 
under the policy.55 The naming by congress of the 
classes of persons eligible as beneficiaries does not 
give such persons the right to claim insurance with¬ 
out being named as beneficiary in the policy, except 
as such right may be accorded by the law of the 
state where insured was domiciled at the time of his 
death.56 

The validation ot ;hc designation of a beneficiary 
not included in the classes named in the statute is 
considered in subdivision c (3) infra. 

(2) Persons in Particular Relationships 

(a) Spouse 

(b) Brothers and sisters 


(c) Sister-in-law 

(d) Persons in loco parentis 

(a) Spouse 

In particular circumstances, persons have been held 
or held not to be spouses within a statute making a 
spouse a permitted beneficiary. 

A woman contracting a bigamous marriage with an 
insured is not a “spouse” under a war risk insurance 
statute making a spouse a permitted beneficiary, al¬ 
though she is a putative wife, for other purposes, un¬ 
der the law of the state where the marriage was con¬ 
tracted but, on the ground that insured's intent 
should be carried out, a woman married to a soldier 
without notice or knowledge of any legal incapacity, 
such as a preexisting marriage, on his part to enter 
into marriage with her has been held his wife when 
named as such in his application for insurance,®^ 
and the designation of a named person as beneficiary, 
followed by the words “his wife,” has been held a 
designation of that person, despite the fact that she 
was not the lawful wife of insured, and that the law¬ 
ful wife was living.^^ 

(b) Brothers and Sisters 

No provision was made for payment of automatic In¬ 
surance benefits to brothers and sisters of a deceased 
soldier. 

The statute creating automatic insurance, described 
in § 70 a, did not provide for the payment of such 
insurance benefits to brothers and sisters of a de¬ 
ceased soldier.^® 


263—^Meisner v. XJ. S., (D.C.Mo.) 
295 F. 866—^Horst v. U. S., (D.C. 
Ohio) 283 P. 600, affirmed Helmholz 
V. Horst, (CCA.) 294 P. 417—Claf- 
fy V. Porbes, (D.C.Wash.) 280 P. 
233. 

Ohio.—Duncan v. Linton, 175 N.B. 621, 
38 Ohio App. 57. 

“Great latitude should be allowed 
in order to give effect to the acts and 
intentions of those in military serv¬ 
ice in time of war. . . . The tend¬ 
ency of the courts is, and should be, 
to treat the soldiers in such matters 
with peculiar indulgence.”—^Johnson 
V. White, (C.C.A.Ark.) 39 P.(2d) 793, 
797. 

Beasonable compliance with law 
“It is clearly the duty of the court 
to respect the wishes of the dead [in¬ 
sured], if the law has reasonably 
'been complied with.”—^Peart v. Chaze, 
(D.C.La.) 13 P.(2d) 908, 912. 

Sffect of alleged gratuitousness of in¬ 
surance 

“It is also urged that the insurance 
was a gratuity by the government, 
and hence that its limitations, as in¬ 
dicated by the statute, should be more 
.strictly enforced, and with the mini¬ 


mum of regard for the soldier's in¬ 
tent. This claim does not impress us 
as justifying any peculiar rules of 
construction.”—State Bank & Trust 
Co. V. XJ. S„ (C.C.A.Tenn.) 16 P.(2d) 
439, 440, certiorari denied Pons v. 
State Bank & Trust Co., 47 S.Ct. 575, 
274 U.S. 737, 71 L.Ed. 1317. 

Intention to change beneficiary see in¬ 
fra subdivision d 

54. Tax Commission of Ohio v. Rife, 
162 N.E. 398, 27 Ohio App. 516, af¬ 
firmed 162 N.E. 390, 119 Ohio St. 83. 

55. Cummings v. XJ. S., (D.C.Minn.) 
34 F.(2d) 284—Sealey v. U. S., (D.C. 
Va.) 7 F.Supp. 434—^Barker v. XJ. S., 
(D.C.Ala.) 3 P.Supp. 545, reversed 
on other grounds XJ. S. v. Barker, 
70 F.(2d) 1002. 

Beneficiary not lawful wife of insured 

(1) In general.—Cummings v. XJ. S., 
(D.CMinn.) 34 P.(2d) 284—Sealey v. 
U. S., (D.C,Va.) 7 P.Supp. 434—Bar¬ 
ker V. XJ. S., (D.C.Ala.) 3 P.Supp. 545, 
reversed on other grounds XJ. S. v. 
Barker, (C.C.A.) 70 P.(2d) 1002. 

(2) Marriage with insured, void be¬ 
cause entered into within one year 
after the wife’s divorce, was not val¬ 
idated by a decree obtained after in¬ 
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sured’s death annulling the wife’s 
marriage with her former husband so 
as to entitle her to insurance as de¬ 
ceased’s wife.—Cummings v. XJ. S., 
supra. 

Estoppel to recover payments to in¬ 
eligible beneficiary see supra § 78. 

50. O’Quain v. XJ. S., (D.C.La.) 28 
P.(2d) 350, affirmed (C.C.A.) 31 P. 
(2d) 756. 

Payment to estate of insured general¬ 
ly see infra subdivision f. 

57. XJ. S. V. Robinson, (C.C.A.La.) 
40 P.(2d) 14, reversing (D.C.) Rob¬ 
inson V. U. S., 33 F.(2d) 545. 

Reason for rule 

“A spouse is a legal wife or hus¬ 
band. The Louisiana Code does not 
make a putative wife a legal wife.”— 
XJ. S. V. Robinson, (C.C.A.La.) 40 P. 
(2d) 14, 16, reversing (D.C.) Robin¬ 
son V. U. S., 33 P.(2d) 545. 

58. Schiefer v. U. S., (D.C.N.T.) 62 
P.(2d) 527. 

69. XJ. S. V. Garrison, (D.C.Pla.) 39 
P.(2d) 225. 

60. Stephens v. XJ. S., (C,C.A.Ky.> 
85 P.(2d) 670, 
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(c) Sister-m-Law 

An insured’s sister-in-law has been held eligible 
despite her husband’s death before the policy was is¬ 
sued. 

The wife of an insured’s brother has been held 
within a permitted class of sisters-in-law even 
though her husband died before the policy was is¬ 
sued, particularly in view of the fact that she con¬ 
tinued to make a home for the father of insured 
after the latter’s death.^i 

(d) Persons in Loco Parentis 

Persons in loco parentis have been held ineligible; 
but earlier cases considered claims made on such basis. 

The permitted beneficiaries of war risk insurance 
have been held not to include persons standing in loco 
parentis however, in earlier cases claims made 
on the basis of such status were passed upon.63 

(3) Effect of Illegitimacy 

An illegitimate father cannot take as “parent” or 
“father.” Under an act defining “child” as including 
an illegitimate acknowledged by the father, acknowledg¬ 
ment puts an illegitimate on the same basis as if legiti¬ 
mate. 

The illegitimate father of an insured cannot take 
as beneficiary, within the meaning of the word 
^'parent” or 'Tather’’ as used in the statute.^^ Where 
an act permitting a child to be a beneficiary defines 
“child” as including illegitimates where there is a 
voluntary acknowledgment by the father or an in¬ 
voluntary acknowledgment flowing from a judgment 


§ 85 

for support, the existence of either condition puts 
an illegitimate child on the same basis as if legiti- 

mate.^5 

(4) Beneficiary of Converted Insurance 

Beneficiaries of converted insurance are not restrict¬ 
ed to any permitted class. 

The beneficiary of converted insurance may be 
designated by insured without regard to any permit¬ 
ted class.^6 

(5) Beneficiary of Revived Insurance 

A limitation of the permitted beneficiaries of insur¬ 
ance revived by applying uncollected compensation or 
bonus applies wherever determination that the policy 
was in force at the time of disability or death was made 
after the statute’s date; and the statute has been oth¬ 
erwise construed and applied. 

A provision limiting the classes of persons to whom 
may be paid insurance revived, after lapse or cancel¬ 
lation, by the application of uncollected disability 
compensation or of a bonus applies to all cases where 
the official determination that the policy or a part 
thereof was in force at the time of disability or death 
was made after the date of the statute.®^ Where, bjr 
such provision, payment is limited to designated class-^ 
es “in the order named unless otherwise designat¬ 
ed by the insured,” the statutory limitation does not 
apply to policies in which insured has named his 
beneficiary.^s Under such a provision, the provision 
for payment to “dependent mother or father,” has 
been construed to require payment to the mother 


61. Steele v. Suwalski, (C.C.A.Wis.) 
75 F.(2d) 885. 

62. Tudor v. U. S., (D.C.Wash.) 36 F.. 
(2d) 386. 

Beason. for declsiau 

“Wlien in repeated enactments 
. . . [congress] defined ’parent’ ex¬ 
clusive of persons in loco parentis, 
‘father’ and ’mother’ inclusive of 
them, and then limited insurance ben¬ 
eficiaries to ‘parent,’ its intent is 
clear; and it and settled principles 
of construction would be violated did 
the court do what Congress did not, 
viz., extend ‘parent* to include per¬ 
sons in loco parentis.”—Tudor v. U. 
S., (D.aWash.) 36 F.(2d) 386, 387. 

63. Claimant not named in policy 
The natural mother of an insured 

could not claim the insurance on the 
ground that she stood in loco paren¬ 
tis, where she was not specifically 
named in the policy as beneficiary.— 
O’Quain v. U, S., (D.C.La.) 28 F.(2d) 
350, affirmed (C.C.A.) 31 F.(2d) 756. 

Daughter of persons In loco parentis 
Where insured when twenty-four 
years old, sick, friendless, penniless, 
and without known relatives, wander¬ 
ed into the home of a farmer where 


he received shelter and medical at¬ 
tention, and was treated as a member 
of the farmer’s family, for three 
years, and regarded the farmer and 
his wife as his mother and father, 
and no agreement was ever made as 
to remuneration for his services on 
the farm, the farmer and his wife 
stood “in loco parentis,” so that, with¬ 
in a provision defining ’’sister” as 
including the child of a person who 
stood in loco parentis to a member 
of the military or naval forces, their 
daughter was a permissible beneficia¬ 
ry.—^Meisner v. U. S., (B.C.Mo.) 295 
F. 866, 

Adult not mentally or physically 
Incapacitated from providing for him¬ 
self is not a person as to whom anoth¬ 
er may stand in loco parentis.—^How¬ 
ard V. U. S., (D.C.Ky.) 2 F.(2d) 170. 

64. Howard v. U. S., (D.C.Ky.) 2 F. 

(2d) 170. 

Beason for rule 

“Apart from , . . [the] general 
rule in the construction of statutes, 
there are indications in the War Risk 
Insurance Act that it was not intend¬ 
ed that the father of a bastard should 
be a beneficiary of a contract of the 
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insurance procured by him.”—^How¬ 
ard V. U. S., (D.C.Ky.) 2 F.(2d) 170,. 
174. 

65. State Bank & Trust Co. v. U. S.,. 
(C.C.ATenn.) 16 F.(2d) 439, certio¬ 
rari denied Pons v. State Bank & 
Trust Co., 47 S.Ct 575, 274 U.B.- 
737, 71 L.Ed. 1317. 

66. Lewis V. IT. S., <C.C.A.Pa.) 56 
F.(2d) 563—^U. S. v. Garrison, (D. 
C.Fla.) 39 F.(2d) 225. 

67. U. S. V. Johnson, (D.C.Ky.) 46 
F.(2d) 549. 

68. Heinemann v. Heinemann, (C.C. 
ATenn.) 50 P.(2d) 696. 

’’It is contended that this ’unless* 
clause refers only to the specified or¬ 
der of priority in the just created and 
newly limited permitted class. This 
is grammatically possible. It is 
equally possible that the clause refers 
to and modifies ’shall be paid only to.’ 
We think the latter the more reason¬ 
able construction.”—^U. S. v. Woolen,. 
(C.C.ATenn.) 25 P.(2d) 673, 678, cer¬ 
tiorari granted 49 S.Ct. 23, 278 U.S. 
689, 73 L.Ed. 523, and vacated on oth¬ 
er grounds 49 S.Ct 249, 278 U.S. 665r 
73 L.Ed. 571. 
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before the father.®^ 

Statutes not in conflict, A provision for the pay¬ 
ment of revived insurance only to insured or other 
designated persons must be construed together with 
one under which uncollected sums may be payable 
to insured’s personal representative on his death, 
and the two are not in conflict,'^^ 

c. Designation of Beneficiary 

(1) In general 

(2) Testamentary designation 

(3) Invalid or ineffective designation 

(1) In General 

The right to designate the beneficiary belongs sole¬ 
ly to the insured. He may designate an alternate bene¬ 
ficiary or a beneficiary for part of the policy. 

The right to designate, within the classes limited 
by the statute, the beneficiary under a policy of war 
risk insurance belongs solely to insured,who has 
such right uo to the time of his death.72 

The cancellation by the insured of all previous 
designations leaves his estate as the beneficiary.^^ 


Failure of the written designation accurately to 
express insured’s oral designation has been held not 
to affect the latter designation, where such failure 
was due to mutual mistake on the part of insured 
and the company clerk.^^ 

An alternate beneficiary may be designated by in¬ 
sured by filing a certificate in the form prescribed, 
or by naming such alternate beneficiary in a last will 

and testament.*^5 

Beneficiary for part of policy may be designated by 
insured. 7 6 

(2) Testamentary Designation 

A beneficiary may be designated by will; and par¬ 
ticular wills have been held or held not effective as 
designations. 

An insured has the right to designate the bene¬ 
ficiary by will;'^'^ and, in particular cases, wills have 
been held'^s or held not^^ effectively to designate ben¬ 
eficiaries. The designation of a beneficiary by a 
written instrument purporting to be a will may be 
sustained irrespective of whether the instrument 
measures up to the standards of a validly executed 

will.80 


69. Hugus V. U. S., (D.C.Tex.) 24 F. 
(2a) 247. 

“Or” not oonstmable as “and.”— 
Hugus V. U. S., (D.CTex.) F.(2d) 
z47. 

70. tr. S. V. Wilson, (C.C.A.Wash.) 
85 F.(2d) 444. 

71. Jolanson v. White, (C.C.A.Ark.) 
39 F.(2d) 793. 

72. In re Sabin's Estate, 227 N.T.S, 
120, 131 Misc. 451, reversed on oth- 

grounds 228 N.T.S. 890, 224 App. 
Jiv. 702. 

7a U. S. V. Oliver, (C.C.A.Cal.) 59 
r.(2a) 55. 

74. Oregg v. U. S., (C.C.A.Ina.) 15 

P.(2d) 8. 

75. In re Tiffany's Will, 244 N."*' 
255. 137 Misc. 627. 

7a U. S. V. Oliver, (C.C.A.Cal.) 59 
F.(2d) 55. 

77. U.S.—Horst v. U. S., (D.C.Ohio) 
283 F. 600, affirmed Helmholz v. 
Horst. (C.C.A.) 294 F. 417. 

Minn,—In re Harris' Estate, 229 N. 
W. 781, 179 Minn. 450. 

“Both the statutes and the regu¬ 
lations recognize the power of the in¬ 
sured to designate a beneficiary by 
will."—U. S. V. Mallery, (C.C.A.N.T.) 
48 F.(2d) 6, 7. 

“Such designation • • • must be 
of specific nature, and it must be 
clearly shown that the soldier intend¬ 
ed the last will and testament to op¬ 
erate as a designation of beneficiary." 
—Hatch V. U. S., (D.C.N.T.) 29 F. 
(2d) 213, 218. To same effect First 


Nat. Bank v. Gann's Ex’x, 57 S.W'.(2d) 
461, 463, 247 Ky. 618. 

Estoppel to claim designation by in¬ 
stituting surrogate’s proceeding see 
supra § 78. 

78. Statements in nuncupative will 
Statements probated as insured’s 
nuncupative will and reciting that he 
had made out his insurance to his 
father and mother equally "and want¬ 
ed them to have it all if anything 
happened to him” were held a valid 
designation of his father as beneficia¬ 
ry of installments accruing on the 
mother’s share of the insurance after 
her death.—U. S, v. Mallery, (C.C.A. 
N.T.) 48 F.(2d) 6. 

Win prior to policy naming insured 
beneficiary 

The sole legatee under a will made 
before the insurance was in existence 
or was contemplated was held the 
"designated beneficiary," where in the 
application the soldier named "him¬ 
self."—Reivich v. U. S., (C.C.A.Ohio) 
25 F.(2d) 670. 

Installments due after last benefi¬ 
ciary’s death 

A will devising a war risk policy 
to insured’s father, the policy to go, 
in case of the father's death, to in¬ 
sured's godson, manifested insured's 
intention that his godson should en¬ 
joy the unpaid installments due un¬ 
der the policy after the death of the 
father and the last permitted benefi¬ 
ciary.—In re Young's Estate, 8 P.(2d) 
846, 215 Cal. 127. 

Use of term “revert” 

A will undertaking to dispose of 
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everything the testator owned, divid¬ 
ing "all money" among certain per¬ 
sons and concluding with the provi¬ 
sion that "the War Risk Insurance 
will revert to my son George accord¬ 
ing to rulings of U. S. Government,’* 
shows the testator’s specific intent 
that the named son be the beneficiary 
of the insurance.—In re Sheldrake's 
Estate, 162 A. 823, 308 Pa. 542. 

Ibetter as will 

The court’s finding that a letter, 
in which insured stated that the in¬ 
surance was in a named person’s 
name and that "that is where it is go¬ 
ing to stay," was written by insured 
with testamentary intent was suffi¬ 
cient to authorize the war insurance 
bureau to recognize the person nam¬ 
ed therein as beneficiary, even though 
insured was mistaken in thinking that 
such person was named in the insur¬ 
ance.—^In re Smith’s Estate, 162 A. 
214, 308 Pa. 265. 

79. Will executed before insured en¬ 
tered service and before he applied for 
war risk insurance held not a designa¬ 
tion of beneficiary.—^Hatch v. U. S., 
(D.C.N.T.) 29 F.(2d) 213. 

Alternate beneficiary 

An insured’s will devising his es¬ 
tate to his mother for life and the 
remainder, if any, to his sister was 
insufficient to designate an alternate 
beneficiary.—In re Tiffany’s Will, 244 
N.T.S. 255, 137 Misc. 627. 

80. Schroeder v. XT. S., (D.C.Ohio) 24 

P.(2d) 420—Helmholz v. Horst, (C. 

C.AOhio) 294 F. 417, affirming (D. 

C.) Horst V. U. S.. 283 F. 600. 
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(3) Invalid or Ineffective Designation 

Designation of an ineligible beneficiary may become 
effective, as against those who would otherwise take. 
If the permitted class is later enlarged or the re* 
striction removed. 

The designation as beneficiary of a person not in¬ 
cluded in the classes defined by the statute may be¬ 
come effective if the class of beneficiaries is later 
enlarged so as to include such person,or if, as in 
the case of converted insurance, restriction of bene¬ 
ficiaries to a permitted class is removed.^^ Such sub¬ 
sequent validation, even though resulting from leg¬ 
islation enacted after insured's death, makes the 
designation effective as against those who would 
otherwise receive the benefit.S4 

An original valid designation is not canceled or in¬ 
validated by a later attempt change of beneficiary 
which is void because it designates an ineligible per¬ 
son. 85 

Ineffective designation by will is considered in 
subdivision c (2) supra hereof, and invalid or ineffec¬ 
tive change of beneficiary in subdivision d hereof. 

d. Change of Beneficiary 

Insured has the right to change the beneficiary with¬ 
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out the latter’s consent, and h!s real intention with re¬ 
gard to such change controls. The government may 
waive regulations and policy provisions prescribing the 
manner of changing. 

Except as limited by the requirements of law and 
regulations,^® insured under a policy of war risk in¬ 
surance has the right, under statute, to change the 
beneficiary without the latter's consent;®'^ and the 
sole power of change of beneficiary is with insur- 
ed,88 regardless of the existence or nonexistence of 
any reason for his action.^® 

While mere intention to change the beneficiary, 
without acts by which insured attempts to do so, is 
insufficient,80 the real intention of insured with re¬ 
gard to such change is the controlling feature,81 
as against failure to comply with all the formalities 
for making his purpose effective.82 jt has been held 
that no one other than the government may com¬ 
plain of the failure of a bureau to act formally dur¬ 
ing insured's lifetime, upon his declaration for change 
of beneficiary,88 or can insist that an attempted 
change is a nullity because not filed in the bureau.84 

In applying the statutory provisions and depart¬ 
mental regulations governing change of beneficiary, 
adjudications have been made in particular situa- 


“The question is not whether the 
soldier left a valid will, but whether 
he left a valid designation of bene¬ 
ficiary.”—Schroeder v. U. S., <D.C. 
Ohio) 24 F.(2d) 420, 421. 

An unsuccessful attempt to probate 
such an instrument is immaterial on 
the issue of valid designation.— 
Schroeder v. U. S., (D.C.Ohio) 24 P. 
(2d) 420. 

81. White V. U. S., (Va.) 46 S.Ct. 

274. 270 U.S. 175, 320, 70 L.Ed. 530, 
606, affirming (D.C.) 299 F. 855— 
Schroeder v. U. S,, (D.C.Ohio) 24 
P.(2d) 420—Gregg v. U. S., (C.C.A. 
Ind.) 15 F.(2d) 8—^Helmholz v. 

Horst. (C.C.A.Ohio) 294 F. 417, af¬ 
firming Horst V. U. S., (D.C.) 283 
P. 600—Gilman’s Heirs v. U. S., (D. 
C.Pa.) 290 P. 614, affirmed (C.C.A.) 
Gilman v. U. S., 294 P. 422. 

Retroactive operation of statutes gen¬ 
erally see supra § 66 d. 

82. U. S. V. Garrison, (D.C.Pla.) 39 
P.(2d) 225. 

88. White V. XT. S., (Va.) 46 S.Ct. 
274, 270 U.S. 175, 320, 70 L.Ed. 530, 
606, affirming (D.C.) 299 P. 855— 
Horst V. U. S., (D.C.Ohio) 283 P. 
600, affirmed Helmholz v. Horst, (C. 
C.A.) 294 P. 417. 

84. U. S. V. Garrison, (D.C.Pla.) 39 
P.(2d) 225—^Helmholz v. Horst, (C. 
C. A. Ohio) 294 P. 417, affirming 
Horst V. U. S., (D.C.) 283 P. 600— 
Gilman’s Heirs v. U. S., (D.C.Pa.) 
290 P. 614, affirmed Gilman v. U. 

S., (C.C.A.) 294 P. 422. 

86. Elliott V. U. S., (D.aOhio) 271 

F. 1001. 

6C.J.S.—33 


Change of beneficiary generally see 
infra subdivision d. 

86. Shepherdson v. U. S., (D.C.Pa.) 
271 P. 330. 

Bequest in writing required.—Cal¬ 
houn V. Ussery, (D.C.La.) 46 P.(2d) 
495. 

87. U.S.—Girons v. Smith, (C.C.A.S. 

C.) 62 P.(2d) 644—Johnson v. 

White, (C.C.A.Ark.) 39 F.(2d) 793— 
U. S. V. Garrison, (D.C.Pla.) 39 P. 
(2d) 225—U. S. V. Sterling, (C.C.A. 
N.T.) 12 F,(2d) 921—Elliott v. U. 

S., (D.C.Ohio) 271 P. 1001. 

Kan.—Staples v. Murray, 262 P. 558, 
124 Kan. 730. 

Va.—Price v. McConnell, 149 S.E. 515, 
153 Va. 567. 

“An agreement not to change the 
beneficiary named in . . . [a war 
risk] policy ... in consideration 
of money advanced to the insured by 
the beneficiary is invalid, and cannot 
be enforced so as to prevent the in¬ 
sured from changing the beneficiary.” 
—Lewis V. U. S., (C.C.A.Pa.) 56 P. 
(2d) 563, 564. To same effect Mur¬ 
phy V. U. S., (D.C.Mass.) 5 F.Supp. 
583, 584—^Von Der Lippi-Lipski v. U. 

S., 55 App.D.C. 202, 4 P.(2d) 168, 169. 

Cancellation of policy not authorized 
(1) A provision giving insured the 
right to change the beneficiaries with¬ 
out their consent merely authorizes 
insured to make a change in the ben¬ 
eficiaries, but does not authorize him 
to cancel the certificate or revoke the 
designation of beneficiaries without 
the designation of a new beneficiary, 
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—Elliott V. U. S., (D.C.Ohio) 271 P. 
1001 . 

(2) Effect of invalid attempted 
change on original valid designation 
see supra subdivision c (3) hereof. 
Vested right to prevent change of 
beneficiary see infra subdivision e 
hereof. 

88 . U.S.—U. S. V. Oliver, (C.C.A.Cal.) 
59 P.(2d) 55. 

N.Y.—In re Sabin’s Estate, 227 N.T.S. 
120, 131 Misc. 461, reversed on other 
grounds 228 N.T.S. 890, 224 App. 
Div. 702. 

89. Kingston v. Hines, (D.C.Mich.) 13 
P.(2d) 406. 

90. Johnson v. White, (C.C.A.Ark.) 
39 P.(2d) 793—^Kingston v. Hines, 
(D.C.Mich.) 13 P.(2d) 406. 
Compliance with regulations gov¬ 
erning such change, or the doing by 
the insured of all in his power to com¬ 
ply therewith, is required.—Kingston 
V. Hines, (D.C.Mich.) 13 P.(2d) 406. 

91. Johnson v. White, (C.C.A.Ark.) 
39 F.(2d) 793—Chichiarelli v. U. S., 
(D.C.Colo.) 26 P.(2d) 484—Cady v. 
U. S., (D.C.Wash.) 4 P.Supp. 263. 

Intent of insured generally see supra 
subdivision a hereof. 

92. Johnson v. White, (C.C.A.Ark.) 
39 P.(2d) 793—Cady V. U. S., (D.C. 
Wash.) 4 F.Supp. 263—Farley v. U. 

S., (D.C.Or.) 291 P. 238. 

93. U. S. V. Johnson, (D.C.Ky.) 46 
P.(2d) 549. 

94. Parley v. U. S., (D.C.Or.) 291 F, 
238. 
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tions, with respect to notice of change, ^ 5 intention to 
change, or fact of changing, the beneficiary,undue 
influence in causing a change,97 effect of a bureau’s 
delay or inaction,9 8 and other matters,99 

Waiver of regulations or policy provision. De¬ 
partmental regulations prescribing the manner in 
which a change of beneficiary may be made, being 
largely for the benefit of the government, may be 
waived by it,^ as may a provision of the policy in¬ 
serted therein for the protection of the government.^ 


e. Vested Interests of Beneficiaries or Heirs 

A beneficiary or heir has no vested right, as against 
the power of congress to make changes, in the proceeds 
of war risk insurance, inciuding particularly unaccrued 
installments. 

Apart from the sense in which interests are said 
to rest upon the occurrence of the contingencies nam¬ 
ed in the policy, a beneficiary or heir has no vested 
interest or right in benefits under a war risk insur¬ 
ance policy, including particularly unaccrued install¬ 
ments, the benefits being subject, until actual pay¬ 
ment, to change and control by congress,9 nor has 


95. Keceipt by bureau 

(1) “It [is not] vital that notice of 
designation [of a different beneficia¬ 
ry] should be received by the bureau 
[of war risk insurance] prior to the 
death of the insured,*’—Claffy v. 
Forbes. (D.C.Wash.) 280 F. 232. 235— 
Duncan v. Linton, 175 N.E. 621, 622, 
38 Ohio App. 57. 

(2) A mere mailing of notice of 
change of beneficiary is insufficient 
where no notice is received by the 
bureau.—^Leahy v. TJ. S., (D.C.Mont.) 
10 P.(2d) 617, affirmed (C.C.A.) 15 F. 
(2d) 949. 

(3) Sending of a designation of a 
new beneficiary to a relative instead 
of directly to the administrative bu¬ 
reau held not to defeat insured’s in¬ 
tent.—Steele v. Suwalski, (C.C.A.Wis.) 
75 F.(2d) 885—Clalfy v. Forbes, (D.C. 
•Wash.) 280 P. 233. 

Signature tlirough agent 

Tinder a regulation providing that 
a change of beneficiary may be ef¬ 
fected by “notice in writing to the 
bureau of war risk insurance, signed 
by insured or by his duly authorized 
agent,” such a notice, to which the 
name of insured was signed by his 
wife, at his request and in his pres¬ 
ence, was sufficient.—Le Blanc v. Cur¬ 
tis, (C.C.A.Ga.) 6 P.(2d) 4. 

96. Statement in application fox covtf~ 
peusation and training 

(DA statement in insured's appli¬ 
cation for compensation and vocation¬ 
al training, showing a desire to 
change the beneficiary under war risk 
policies, was held not only to show an 
intention on his part to change, but a 
declaration of such change.—^U. S. v. 
Johnson, (D.aKy.) 46 F.(2d) 549. 

(2) That insured, although desig¬ 
nating his sister as beneficiary in his 
application, later married and there¬ 
after named his wife as beneficiary in 
answer to a question on an applica¬ 
tion for compensation and vocational 
training, showed his intention to 
make his wife beneficiary.—^U. S. v. 
Tuebert, (D,C.N.Y.) 57 P.(2d) 895. 
Conversion of part of policy 
An application for reinstatement of 
a ■ policy and conversion of a part 
thereof into a policy pas'^able to a sub¬ 
stituted beneficiary, was held a suffi¬ 


cient change of beneficiary as to such 
part.—^Heinemann v. Heinemann. (C. 
C.A.Tenn.) 50 P.(2d) 696. 

Will 

(1) Insured’s will devising to his 
niece all the property of which he 
should die seized, “or which I have 
the power to dispose of at my de¬ 
cease,” was held effective to change 
the beneficiary under his war risk in¬ 
surance policy from his wife, whom 
he had previously divorced, to his 
niece.—^McCarty v. Haley, (C.C.A. 
Ind.) 36 F.(2d) 201. 

(2) A letter written by insured in 
actual military service, willing his in¬ 
surance to his foster parents, effect¬ 
ed a change of beneficiary in their 
favor, although no effort was made 
to have the letter admitted to pro¬ 
bate as his last will.—^Morgan v. TJ. 
S.. (C.C.A.S.C.) 18 F.(2d) 768. 

(3) Refusal of probate, as a will, 
of a letter by insured is not incon¬ 
sistent with the use of the letter to 
show insured’s intention to change 
the beneficiary-—^Johnson v. White, 
(C.C.A.Ark.) 39 F.(2d) 793. 

Xioss of letter and failure to record 
change of beneficiary held, in the ab¬ 
sence of prescribed regulations or 
forms, not to prevent the letter, sign¬ 
ed by insured and expressing his de¬ 
sire to change the beneficiary, from 
being effective so to change.—Shep- 
herdson v. U. S., (D.C.Pa.) 271 F. 330. 

97. Care and attention of a sister to 
an insured separated from his wife 
does not constitute “undue influence” 
avoiding a change of beneficiary in 
her favor.—Irons v. Smith, (C.C.A. 
Cal.) 62 F.(2d) 644. 

Sister’s furnishing insured money 
to reinstate his policy was not “undue 
influence.”—^Irons v. Smith, (C.C.A. 
Cal.) 62 F.(2d) 644. 

98. Recognition of change after In¬ 
sured’s death 

Recognition by the bureau of war 
risk insurance after insured's death, 
of the sufficiency of letters from him 
to effect a change of beneficiary was 
, held valid and effective.—^Peart v. 
Chaze, (D.C.La.) 13 P.(2d) 908. 

Pailure to record change of bene¬ 
ficiary of insurance received before 
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insured’s death did not prevent its ef¬ 
fectiveness despite the requirement of 
a regulation that it be recorded.— 
Peart v. Chaze, (D.C.La.) 13 F.(2d) 
908. 

99. Endorsement on policy; dupli¬ 
cate policy 

"Where a policy provided that a 
change of beneficiary should not take 
effect unless indorsed on the policy, 
the estranged wife of insured, the 
original beneficiary, refused to sur¬ 
render the policy, and the government 
issued a duplicate policy and indorsed 
thereon a change of beneficiary, notice 
of which had been duly given by in¬ 
sured, the beneficiary was properly 
changed.—^U. S. v. Sterling, (C.C.A.N. 
Y.) 12 P.(2d) 921. 

Effective date of change 

Application of insured for a change 
of beneficiary, although the change 
was not indorsed on the policy until 
after insured’s death, was held effec¬ 
tive as of the date of the application. 
—Murphy v. U. S., (D.C.Mass.) 5 F. 
Supp. 583. 

Change of beneficiary by amendment 
of statute see supra § 66 c. 

Validity of regulation governing 
change of beneficiary see supra § 
67. 

1. Johnson v. White, (C.C.A.Ark.) 39 
F.(2d) 793—Chichiarelli v. U. S., 
(D.aColo.) 26 F.(2d) 484—Farley 
V. U. S., (D.C.Or.) 291 F. 238. 

2. Murphy v. TJ. S., (D.C.Mass.) 6 
F.Supp. 583. 

3. U.S.—White v. U. S.. (Va.) 46 S. 
Ct 274, 270 U.S. 175, 70 L.Ed. 630, 
affirming (D.C.) 299 P. 855—U. S. 
V. Barker, (C.C.A.Ala.) 70 P.(2d) 
1002, reversing (D.C.) Barker v. TJ. 
S., 3 F.Supp. 545—Irons v. Smith, 
(C.C.A.S.C.) 62 F.(2d) 644—U. S. v. 
Oliver, (C.C.A.Cal.) 59 F.(2d) 55—U. 
S. V. Garrison, (D.C.Pla.) 39 P.(2d) 
225—Hatch v. U. S., (D.C.N.Y.) 29 
P.(2d) 213—Gregg v. U. S., (C.C.A. 
Ind.) 15 P.(2d) 8—Murphy v. U. S., 
(D.C.Mass.) 6 F.Supp. 583—Salzer 
v. U. S., (C.C.A.N.Y.) 300 P. 767, 
affirming (D.C.) 300 F, 764 and er¬ 
ror and petition dismissed 47 S.Ct. 
90, 273 U.S. 702, 771, 71 L.Ed. 884— 
Helmholz v. Horst, (C.C.A.Ohio) 
294 P* 417, affirming Horst v. U. S., 
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he any vested interest in the statute making him a 
beneficiary;^ thus, he has no such vested right as to 
prevent a change by congress of the beneficiary as to 
unaccumulated installments.® As a corollary to the 
statutory right of insured to change beneficiaries 
without their consent, no beneficiary has or can 
have any rights as against the United States except 
such as have been given and not taken away by in¬ 
sured.® 

f. Payment to Estate of Insured in G-eneral 

Under controlling statutes, uncollected installments 
accruing before Insured’s death pass to his estate. 
Likewise, under any of several contingencies, install¬ 
ments accruing after his death, or their present value. 
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may pass to his estate, regardless of the survivorship of 
members of the permitted class of beneficiaries. 

Under a statute providing that, if no person of 
the permitted class be designated as beneficiary, or if 
the designated beneficiary does not survive insured 
or survives him and dies before receiving all the 
installments payable, or if a person to whom insur¬ 
ance had been awarded and was in course of payment 
prior to the date of the approval of the statute dies 
or forfeits his rights, there shall be paid to the es¬ 
tate of insured the present value of the remaining 
installments thereafter payable, such present or com¬ 
muted value, or the installments, becomes, as various¬ 
ly stated, payable to, part of, or assets of, insured's 
estate,7 upon the instant or date of the insured's 


(D.C.) 283 P. 600—Cassarello v. TJ. 
S., (D.C.Pa.) 271 F. 486, affirmed 
(C.C.A.) 279 F. 396. 

Ala.--Pirst Nat Bank v. Forester, 135 
So. 167, 223 Ala. 218. 

Cal.—^In re Toung’s Estate, 8 P.(2d) 
846, 215 Cal. 127. 

D.C.—^Von Der Lippi-Lipski v. U. S., 
55 App-D.C. 202, 4 P.(2d) 168. 

—In re Pivonka’s Estate, 211 N. 
W. 246, 202 Iowa 835, 55 A.L.R. 570. 
Mich.—In re Dempster’s Estate, 226 
N.W. 243, 247 Mich. 459. 

1 ^ 0 .—State ex rel. Lankford v. Fidel¬ 
ity & Deposit Co. of Maryland, 
(App.) 74 S.W.(2d> 904—Tipton v. 
McClary, 54 S,W.(2d) 490, 227 Mo. 
App. 460—In re Knight’s Estate, 48 
S.TV.CSd) 71, 226 Mo.App. 1042. 

N.T.—^In re Storum’s Estate, 221 N.T. 
S. 771, 220 App.Div. 472, reversing 
218 N.T.S. 394, 128 Misc. 168—In 
re Morford’s Estate, 269 N.Y.S. 278, 
149 Misc. 789—In re Tiffany’s Will, 
244 N.Y.S. 255, 137 Misc. 627. 

N.D.—In re Root's Estate, 226 N.W. 
598, 58 N.D. 422—Punk v. Luithle, 
226 N.W. 595, 58 N.D. 416. 

Ohio.—Palmer v. Mitchell, 158 N.B. 

187, 117 Ohio St 87. 

S.C.—Whaley v. Jones, 149 S.E. 841, 

152 S.C. 328. 

Tenn.—^Newborn v. De Witt, 61 S.W. 

(2d) 478, 164 Tenn. 619. 

Tex.—^Battaglia v. Battaglia, (Civ. 

App.) 290 S.W. 296. 

Va.—^Price v. McConnell, 149 S.E. 515, 

153 Va. 567. 

"Congress possessed the power to 
provide where the insurance money 
should go in every contingency. The 
interest of the beneficiary was vested 
only so far as the soldier and the gov¬ 
ernment had made it so, and was sub¬ 
ject to any condition upon which they 
might agree. Congress, in creating 
the right, could annex conditions, and 
the beneficiary took the right subject 
to the conditions.”—Sizemore v. Size¬ 
more’s Guardians, 2 S.W.(2d) 396, 397, 
222 Ky. 713. 

"The rights and interests of . 
beneficiaries, next of kin, and legatees 
are subject to any and all amend¬ 


ments of the act under which the cer¬ 
tificate was issued, whether those 
amendments are adoptc 1 before or 
after the soldier’s death.”—In re 
Smith’s Estate, 253 N.Y.S. 826, 828, 
141 Misc. 651. 

Effect of saving clause In repealing 
act 

While a provision that statutes re¬ 
pealing all existing legislation on the 
subject of war risk insurance "shall 
not affect any act done or any right 
or liability accrued, or any suit com¬ 
menced before said repeal . . . 
kept in force the certificate of insur¬ 
ance, it fixed no unalterable right in 
the beneficiary, because . . . the 
insurance was subject to the original 
and any amendatory acts of Con¬ 
gress.”—^Eblen v. Jordan, 33 SW.(2d) 
65, 66, 161 Tenn. 509. 

A change of beneficiary by insured, 
however, "carries with it the vested 
right of the beneficiary in the policy 
as soon as the change was in fact 
made.”—Shepherdson v. U. S., (D.C. 
Pa.) 271 F. 330, 334. 

Buie liinited 

"It is true that there are no vest¬ 
ed rights running to the beneficiary 
or persons in the permitted class, 
as was held in White v. U. S., 46 S. 
Ct 274, 270 U.S. 175, 70 L.Ed. 530. 
But there are rights arising under 
section 402 of the former statute, run¬ 
ning to such persons, which under 
section 602 it is the duty of the court 
to protect, unless it is clear that Con¬ 
gress has legislated to affect those 
rights. Congress may, doubtless, 
limit and alter, and possibly destroy, 
such rights. But Congress may also 
preserve and secure them. This lat¬ 
ter Congress did, as to some rights, 
by the proviso of the section 303, and 
as to all existing rights by section 602, 
of the present law.”—^Hatch v. XJ S., 
(D.C.N.Y.) 29 P.(2d) 213, 222. 
Amendment of statutes generally see 

supra § 66 c. 

Laws adopted after making of insur¬ 
ance contract as part thereof see 

supra § 72. 


Retroactive operation of statutes see 
supra § 66 d. 

4. U. S. V. Johnson, (D.C.Ky.) 46 P. 
(2d) 549. 

5b IJ.S.—Arehart v. U. S., (C.C.A. 
Ill.) 54 P.(2d) 301, affirming (D.C.) 
47 P.(2d) 656—White v. U. S., (D. 
C.Va.) 299 P. 855, affirmed 46 S. 
Ct. 274, 270 U.S. 175, 70 L.Ed. 530 
—^Helmholz v. Horst, (C.C.A.Ohio) 
294 P. 417, affirming Horst v. U. S., 
(D.C.) 283 F. 600—Gilman’s Heirs 
V. U. S., (D.C.Pa.) 290 P. 614, af¬ 
firmed (C.C.A.) Gilman v. U. S., 294 
F. 422. 

Ala.—^Pirst Nat. Bank v. Forester, 135 
So. 167, 223 Ala. 218. 

Iowa.—^In re Pivonka’s Estate, 211 
N.W. 246, 202 Iowa 855, 55 A.L.R. 
570. 

Mo.—^Tipton V. McClary, 54 S.W.(2d> 
490, 227 Mo.App. 460. 

Ohio.—Palmer v. Mitchell, 158 N.E. 

187, 117 Ohio St. 87. 

Change of beneficiary generally see 
supra subdivision d. 

6. U. S. V. Sterling, (C.C.A.N.Y.) 12 
P.(2d) 921. 

7. U.S.—McCullough V. Smith, 56 

S.Ct. 157, reversing In re Reid’s Es¬ 
tate, 173 S.E. 49, 206 N.C. 102, cer¬ 
tiorari granted McCullough v. 
Smith, 55 S.Ct. 74—Singleton v. 
Cheek, 52 S.Ct. 257, 284 U.S. 493, 
76 L.Ed. 419, 81 A.L.R. 923, revers¬ 
ing In re Jackson’s Estate, 7 P. (2d) 
140, 152 Okl. 229, certiorari granted 
Singleton v. Cheek, 52 S.Ct. 41, 284 
U.S. 608, 76 L.Ed. 520—^Lopez v. U. 
S., (C.C.A.N.C.) 82 P.(2d) 982— 
Brown v. U. S., (C.C.A.Cal.) 65 P. 
(2d) 65—^U. S. V. Smith, (C.C.A. 
Wash.) 55 F.(2d) 141, 81 A.L.R. 926 
—U. S. V. Mallery, (C.C.A.N.Y.) 
48 F.(2d) 6—Gordon v. U. S., (D.C. 
Idaho) 37 F.(2d) 925—^Hatch v. U. 
S., (D.C.N.Y.) 29 P.(2d) 213— 

O’Quain v. U. S., (D.C.La.) 28 F. 
(2d) 350 . affirmed (C.C,A.) 31 P. 
(2d) 756—^Reivich v. U. S., (C.C.A. 
Ohio) 25 F.(2d) 670. 

Ala.—^Hunter v, James, 144 So. 676, 
225 Ala. 610. 
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A.rk.—Jones v. Jones, 53 S.W.(2d) 586, 
186 Ark. 359. 

Cal.—^In re Young’s Estate, 8 P.(2d) 
846, 215 Cal. 127. 

Colo.—In re McQuade's Estate, 296 
P. 1023, 88 Colo. 341. 

Fla.—Pitts V. Pitts, 162 So. 708. 
Ga.—White v. Roper, 167 S.E. 177, 
176 Ga. 180—Coleman v. Harrison, 
149 S.E. 145, 168 Ga. 868—Coleman 

V. Harrison, 149 S.B. 141, 168 Ga. 
859—Geiger v. Elmore, (App.) 172 

S. E. 749. 

Ill.—Schmidt v. Dupuis, 180 N.E. 880, 
348 Ill. 237, affirming In re 
Schmidt’s Estate, 260 Ill.App. 294. 
Iowa.—In re Pivonka's Estate, 211 N. 

W. 246, 202 Iowa 835, 55 A.L.R. 570. 
Ky.—Crum’s Adm’r v. Crum, 92 S.W. 

(2d) 63, 263 Ky. 219—Fr 3 »-e*s Adm’r 
V. Frye’s Adm’x, 80 S.W. (2d) 584, 
258 Ky. 554—^First Nat Bank v. 
Cann’s Ex’x. 57 S.W.(2d) 461. 247 
Ky. 618—^Mason’s Adm’r v. Mason’s 
Guardian, 39 S.W.(2d) 211—^Wilcox 
V. Schroader’s Adm’r. 32 S.W. (2d) 
727, 236 Ky. 112—^Hale's Adm’r v. 
Taylor. 31 S.W.(2d) 695, 235 Ky. 
435. 

lia,—Succession of Jones, 169 So. 440, 
185 La. 377. 

Minn.—^In re Hallbom’s Estate, 249 
N.W. 417, 189 Minn. 383, certiorari 
granted Pagel v. Pagel, 54 S.Ct 131, 
290 U.S. 620, 78 L.Ed, 541, and af¬ 
firmed 54 S.Ct 497, 291 U.S, 473, 
78 L.Ed. 921. Contra In re Harris’ 
Estate, 229 N.W. 781, 179 Minn. 450. 
Mo.—State ex rel. Lankford v. Fidel¬ 
ity & Deposit Co. of Maryland, 
(App.) 74 S.W. (2d) 904—In re 

Knight’s Estate, 48 S.W.(2d) 71, 226 
Mo.App. 1042. 

N.M.—In re Moore’s Will, 41 P.(2d) 
1103, 39 N.M. 115. 

N.Y.—^In re Ryan’s Estate, 222 N.Y.S. 
891, 220 App.Div. 835, affirming 222 
N.Y.S. 253, 129 Misc. 248—In re 
Storum’s Estate, 221 N.Y.S. 771, 220 
App.Div. 472—^In re Morford’s Es¬ 
tate, 269 N.Y.S. 278, 149 Misc. 789 
—^In re Klyszewski’s Estate, 250 N. 

T. S. 264, 140 Misc. 241—In re 
Schaeffer’s Estate, 224 N.Y.S. 305, 
130 Misc. 436. Contra In re Sabin’s 
Estate, 227 N.Y.S. 120, 131 Misc. 
451, reversed on other grounds, 228 
N.Y.S. 890, 224 App.Div. 702. 

N.C.—Mixon v. Mixon, 166 S.E. 516, 
203 N.C. 566. 

N.D.—In re Root’s Estate, 226 N.W. 
598, 58 N.D. 422. 

Ohio,—^Palmer v. Mitchell, 158 N.E. 
187, 117 Ohio St. 87, 65 A.L.R. 566 
—Ferneau v. Unckrich, 187 N.E. 
580, 45 Ohio App. 631. 

Or.—Bradshaw v. Littlefield, 11 P. 

(2d) 288, 139 Or. 672. 

Pa.—In re Smith’s Estate, 162 A. 214, 
308 Pa. 265—^In re Meisenhelter's 
Estate, 146 A. 900, 297 Pa. 292— 
In re Ogilvie’s Estate, 139 A. 826, 
291 Pa. 326, limited in In re Fish¬ 
er’s Estate, 153 A. 736, 737, 302 Pa. 
516—^In re Schultz’ Estate, 96 Pa. 


Super. 514—^Moore’s Estate, 15 Pa. 
Dist. & Co. 663—^Hollobaugh’s Es¬ 
tate, 13 Pa.Dist. & Co. 691. 

S.C.—Moss V. Moss, 155 S.E. 597, 158 
S.C. 243—Whaley v. Jones, 149 S. 
B. 841, 152 S.C. 328, certiorari de¬ 
nied Jones V. Whaley, 50 S.Ct 16, 
280 U.S. 656, 74 L.Ed. 611, typo¬ 
graphical error corrected in Moss v. 
Moss, 155 S.E. 597, 598, 158 S.C. 
243. 

Tenn.—^Luster v. Kite, 39 S.W. (2d) 
267, 162 Tenn. 583—^Eblen v. Jor¬ 
dan. 33 S.W.(2d) 65, 161 Tenn. 509 
—^Wade V. Madding, 28 S.W. (2d) 
642, 161 Tenn. 88. 

Tex.—^\^ita v. Morris, (Civ.App.) 75 
S.W. (2d) 157—^Bell v. Wedgeworth, 
(Civ.App.) 73 S.W.(2d) 920—Hurley 
V. Hirsch, (Civ.App.) 66 S.W. (2d) 
287 —Turner v. Thomas, (Civ.App.) 
30 S.W.(2d) 558. 

W.Va.—^Hansbarger v. Spangler, 185 
S.E. 550. 

Wis.—In re Singer’s Estate, 213 N.W. 
479, 192 Wis. 524—In re Pink’s Es¬ 
tate. 210 N.W. 834, 191 Wis. 349. 
’’The fund is to be treated as any 
other asset of an estate.”—^In re Ry¬ 
an’s Estate, 222 N.Y.S. 253, 254, 129 
Misc. 248, affirmed 222 N.Y.S. 891, 220 
App.Div. 835. To same effect Davis’ 
Adm’r v. Givens, 54 S.W.(2d) 30. 245 
Ky. 638—^Mason's Adm’r v. Mason’s 
Guardians, 39 S.W.(2d) 211, 213, 239 
Ky, 208—In re Duff’s Estate, 257 N. 
Y.S. 648, 650, 143 Misc. 905—In re 
Smith's Estate, 253 N.Y.S. 825, 830, 
141 Misc, 651—Funk v. Luithle, 226 
N.W. 595, 597, 58 N.D. 416. 

“Overwhelming weight of authori¬ 
ty.”—In re Pruden’s Estate, 154 S.E. 
7, 199 N.C. 256. 

^^ecided weight of authority.”— 
First Nat. Bank v. Forester, 135 So. 
167, 168, 223 Ala. 218. 

Part of corpus of estate.— Porter 
V. Watson, (Ga.App.) 181 S.B. 680— 
Petition of Robbins, 140 A. 366, 126 
Me. 555—In re Pruden’s Estate, 154 
S.E. 7, 199 N.C. 256—Whaley v. Jones, 
149 S.E. 841, 152 S.C. 328, certiorari 
denied Jones v. Whaley, 50 S.Ct. 16, 
280 U.S. 556, 74 L.Ed. 611. 

Bight of suit in administrator; right 
of child 

“The sole right of action on the 
claim for these death benefits has 
been since . . . [the] passage [of 
the act] in the administrator. The 
minor child cannot sue on it. He is 
interested only in what may be his 
as a distributee after due administra¬ 
tion of the estate.”—^Dowell v. U. S., 
(C.C.A.Ga.) 86 F.(2d) 120, 122. 

Insured’s contingent interest as prop¬ 
erty 

“If the deceased as the insured un¬ 
der the certificate had survived his 
mother, the beneficiary, he clearly 
would have been the sole beneficiary 
until another beneficiary was named. 
At the time of his death, it must 
therefore necessarily follow the in- 
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sured had an interest or estate in 
the proceeds of the insurance. It was 
contingent upon his mother dying be¬ 
fore she received all of the install¬ 
ments, but such contingency did not 
prevent it from being an interest, or 
an interest inheritable by his next of 
kin, in the absence of testamentary 
disposition. ... It was a right 
and a property interest which he own¬ 
ed, and he was entitled to dispose of 
it as a part of his estate.”—In re Tif¬ 
fany’s Will, 244 N.Y.S. 255, 260, 137 
Misc. 627. To same effect Williams v. 
Eason, 114 So. 338, 340, 148 Miss. 446, 
55 AL.R. 574—Tipton v. McClary, 54 
S.W.(2d) 490, 227 Mo.App. 460—In re 
Henry’s Estate, 275 N.Y.S. 454, 153 
Misc. 208—In re Root’s Estate, 226 N. 
W. 598, 600, 58 N.D. 422—Edgar v. 
Gray, 31 Ohio N.P.(N.S.) 164, 169— 
Battaglia v. Battaglia, (Tex.Civ.App.) 
290 S.W. 296. 

Payments to beueflciary during his 
life “constituted no part of the estate 
of the insured, and never were a part 
thereof.”—^Moss v. Moss, 155 S.E. 597, 
599, 158 S.C. 243. 

Well-considered case, reviewing 
statutes and authorities.—Wade v. 
Manning, 28 S.W. (2d) 642, 161 Tenn. 
88 . 

Estate as mere conduit 
However, some authorities have 
held that the commuted value is not 
part of insured's estate as such, and 
that the “estate,” or the administra¬ 
tor thereof, is a mere conduit for the 
transmission of the fund to persons 
who are entitled thereto as benefi¬ 
ciaries under the policy and not as 
heirs at law. 

Ga.—^Hunt v. Slagle, 165 S.E. 287, 45 
Ga.App. 470. 

La.—Succession of Geier, 99 So. 26, 
155 La. 167, 32 A.L.R. 353. 

Minn.—^In re Harris’ Estate, 229 N. 

W. 781, 179 Minn. 450. 

Mo.—^Butler v. Cantley, 47 S.W.(2d) 
258, 226 Mo.App. 1047. 

Neb.—State v. Security Bank of 
Creighton, 237 N.W. 620, 121 Neb. 
521. 

Ohio.—Tax Commission of Ohio v. 
Rife, 162 N.E. 390, 119 Ohio St. 83, 
affirming 162 N.E. 398, 27 Ohio 
App. 516. 

Pa.—^In re Fisher’s Estate, 153 A 
736, 302 Pa. 516—^Neuburger’s Es¬ 
tate, 16 Pa.Dist. & Co. 455. 
Eegislatiou not applicable 

(1) Where payment is made to the 
estate of insured under the act re¬ 
ferred to in the text, no law enacted 
prior to that act and inconsistent 
therewith is applicable.—^Whaley v. 
Jones, 149 S.E. 841, 152 S.C. 328, cer¬ 
tiorari denied Jones v. Whaley, 50 S 
Ct. 16, 280 U.S. 556, 74 L.Ed. 6i: 

(2) A provision as to convertH. in¬ 
surance under which, in sta%d cir¬ 
cumstances, the unpaid balance shall 
be paid to the beneficiary’s estate, 
does not apply to insurance that has 
not been converted.—Wilcox v. 
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death,s and, as appears below in subdivision g, are not 
payable to the beneficiary’s estate. Payment to in¬ 
sured’s estate is not limited, as it was under earlier 
legislation, to the situation where there are no surviv¬ 


ing persons within the class of those permitted by 
statute to be directly named in the policy itself as 
beneficiaries.^ Such funds, as part of, or as passing 
through, insured’s estate, are subject to his testa- 


Schroader’s Adm*r, 32 S.W.(2d) 727, 
236 Ky. 112—^Hale’s Adm’r v. Taylor, 
31 S.W.(2d) 695, 235 Ky. 435. 

8. U.S.—Singleton v. Cheek, 52 S.Ct. 
257, 284 U.S. 493, 76 L.Ed. 419, 81 
A.L.R. 923, reversing In re Jack¬ 
son’s Estate, 7 P.(2d) 140, 152 Okl. 
229, certiorari granted Singleton v. 
Cheek, 52 S.Ct. 41, 284 U.S. 608, 
76 U.Ed. 520. 

Ga.—^White v. Roper, 167 S.E. 177, 
176 Ga. 180—^Porter v. Watson, 
(App.) 181 S.E. 680. 

Ky.—Crum’s Adm’r v. Crum, 92 S.W. 
(2d) 63, 263 Ky. 219—Frye’s 

Adm’r v. Frye's Adm’x, 80 S.W. 
(2d) 584, 258 Ky. 554. 

Minn.—^In re Hallbom’s Estate, 249 
N.W. 417, 189 Minn. 383, certio¬ 
rari granted Pagel v. Pagel, 54 S. 
Ct. 131, 290 U.S. 620, 78 L.Ed. 541, 
and affirmed 54 S.Ct. 497, 291 U.S. 
473, 78 L.Ed. 921. 

Miss.—Williams v. Eason, 114 So. 

338, 148 Miss. 446, 55 A.L,R. 574. 
N.T.—^In re Smith’s Estate, 253 N.T. 

S. 825, 141 Misc. 651. 

Ohio.—^Edgar v. Gray, 31 Ohio N.P. 
(N.S.) 164. 

Pa.—^In re Ogilvie’s Estate, 139 A- 
826, 291 Pa. 326—In re Schultz’s 
Estate, 96 Pa. Super. 514—^Moore's 
Estate, 15 Pa.Dist. & Co, 663— 
Hollobaugh’s Estate, 13 Pa.Dist. & 
Co. 691. 

Wis.—^In re Singer’s Estate, 213 N.W. 
479, 192 Wis. 524. 

9. U.S.—Singleton v. Cheek, 52 S. 
Ct. 257, 284 U.S. 493, 76 L.Ed. 419, 
81 A.L.R. 923, reversing In re Jack¬ 
son’s Estate, 7 P.(2d) 140, 152 Okl. 
229, certiorari granted Singleton v. 
Cheek, 52 S.Ct. 41, 284 U.S. 608, 
76 L.Ed. 520—Brown v. U. S., (C. 
C.A.Cal.) 65 P,(2d) 65—Hatch v. 
U. S., (D.C.N.T.) 29 F.(2d) 213. 

Colo.—^In re McQuade’s Estate, 296 
P. 1023, 88 Colo. 341. 

Ill.—Schmidt v. Dupuis, 180 N.E. 
880, 348 Ill. 237, affirming In re 
Schmidt’s Estate, 260 IlLApp. 294. 
Minn.—^In re Hallbom’s Estate, 249 
N.W. 417, 189 Minn. 383, certiorari 
granted Pagel v. Pagel, 54 S.Ct. 
131, 290 U.S. 620, 78 L.Bd. 541, and 
affirmed 54 S.Ct. 497, 291 U.S. 473, 
78 L.Ed. 921. Contra In re Har¬ 
ris’ Estate, 229 N.W. 781, 179 Minn. 
450. 

Mo.—Tipton V. McClary, 54 S.W. (2d) 
490, 227 Mo.App. 460—^Butler v. 
Cantley, 47 S.W.(2d) 258, 226 Mo. 
App. 1047. 

N.Y.—^In re Ryan’s Estate, 222 N.T. 
S. 891, 220 App.Div. 835, affirming 
222 N.T.S. 253, 129 Misc. 248—In 
re Storum’s Estate, 221 N.T.S. 771, 
220 App.Div. 472. 

Pa.—^In re Ogilvie’s Estate, 139 A. 


826, 291 Pa. 326—^Neuburger’s Es¬ 
tate, 16 Pa.Dist. & Co. 455. 

S.C.—Whaley v. Jones, 149 S.E. 841, 
152 S.C. 328, certiorari denied 
Jones V. Whaley, 50 S.Ct. 16, 280 U. 
S. 556, 74 L.Ed. 611, typographical 
error corrected in Moss v. Moss, 
155 S.E. 597, 598, 158 S.C. 243. 
Tenn.—^Wade v. Manning, 28 S.W. 

(2d) 642, 161 Tenn. 88. 

Wis.—^In re Pink’s Estate, 210 N.W. 
834, 191 Wis. 349. 

Contra State v. Security Bank of 
Creighton, 237 N.W. 620, 121 Neb. 
521—^In re Cross* Estate, 278 P. 
414, 152 Wash. 459, reversing 266 
P. 712, 147 Wash. 699, and 269 P. 
339, 148 Wash. 422. 

Prior legislation; change made 

(1) "The Congress, by section 303 
of the World War Veterans' Act 1924, 
approved June 7, 1924 (43 Stat. 625, 
c. 320), provided that if, before the 
completion of payment of all in¬ 
stallments, the beneficiary should 
die, and there be no surviving per¬ 
sons within the permitted class of 
beneficiaries, then there, should be 
paid to the estate of the insured the 
present value of monthly install¬ 
ments. It will be noted that the act 
still retained the provision relating 
to the permitted class of beneficia¬ 
ries. That provision proved to be 
unworkable, and thereafter the Con¬ 
gress, on March 4, 1925, amended 
section 303 (43 Stat 1310, c. 553 [U.S. 
Comp.St § 9127^-303]) by elimi¬ 
nating all reference to surviving per¬ 
sons of a permitted class, and made 
the unpaid installments, in case of 
the death of a beneficiary, payable 
to the estate of the insured soldier.’* 
—^In re Storum’s Estate, 221 N.T.S. 
771, 774, 220 App.Div. 472. To same 
effect Singleton v. Cheek, 52 S.Ct. 
257, 259, 284 U.S. 493, 76 L.Bd. 419, 
81 A.L.R. 923, reversing In re Jack¬ 
son’s Estate, 7 P.(2d) 140, 152 Okl. 
229, certiorari granted Singleton v. 
Cheek, 52 S.Ct 41, 284 U.S. 608, 76 
L.Ed. 520—Whaley v. Jones, 149 S.E. 
841, 844, 152 S.C. 328, certiorari de¬ 
nied Jones V. Whaley, 50 S.Ct 16, 
280 U.S, 556, 74 L.Ed. 611. 

(2) ‘Tt is true that the appellant 
. . . could claim nothing under the 
act of 1917, or that of 1919, for the 
reason that she was not within the 
permitted class eligible for designa¬ 
tion and the soldier in question left 
surviving relatives who were within 
the class. And because of such sur¬ 
viving relatives she can claim noth¬ 
ing under the act of 1924. But the 
act of 1925 makes a radical change, 
for tliereunder the survival of a 
member or members of the permitted 
class affords no ground for not pay¬ 
ing the present value of the monthly 
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installments to the estate, unless 
such member or members are des¬ 
ignated as beneficiary.’’—In re Ogil¬ 
vie’s Estate, 139 A. 826, 828, 829, 291 
Pa. 326. 

(3) "When . , . the fund is 

transmitted to the insured’s estate, 
as here, without limitation, it passes 
under control of the proper state 
court, and is distributable thereby. 
We cannot assume, with no sugges¬ 
tion to that effect, that Congress in¬ 
tended to impose upon the state 
courts the duty of distributing such 
fund to a certain class in exclusion 
of others. . . . Waiving the ques¬ 
tion of the right of Congress to im¬ 
pose such duty upon state courts, it 
is sufficient to say it has not attempt¬ 
ed to do so. When Congress desired 
the fund to be specifically appropri*- 
ated, as in the case of escheat, it was 
not turned over to the insured’s es¬ 
tate. So, had Congress intended the 
fund for a certain preferred class, 
we believe it would have provided 
that such disposition be made di¬ 
rectly by a governmental agency.”— 
In re Ogilvie’s Estate, supra. 

(4) "The . . . Cact of March 4, 
1925], being an express amendment 
of the . . . [earlier] act, is to be 
read and considered ‘as if the sub¬ 
ject-matter of the amendment had 
been incorporated in the prior act at 
the time of its publication, so far 
as regards any action had after the 
amendment is made.*”—^Wade v. 
Madding. 28 S.W.(2d) 642, 647, 161 
Tenn. 88. 

Vestacy or intestacy 

"The statutory provisions as to the 
class of persons who could be di¬ 
rectly named in the policy itself as 
beneficiaries do not affect the dis¬ 
tribution, if and when the insurance 
becomes payable in whole or in part 
to the 'estate of the insured.’ There 
would seem to be no distinction in 
this respect whether the insured died 
intestate or testate.”—^Brown v. U. 
S., (C.C.A.Cal.) 65 F.(2d) 65. 67. 

Ground for contrary holding 

"We hold that, after the designat¬ 
ed beneficiary’s death, war risk in¬ 
surance is payable to the estate of 
the insured for distribution to per¬ 
sons then living within permitted 
class, as beneficiaries, and not as 
heirs at law. The statute provides 
it shall only be paid to the permitted 
class. The veteran himself could not 
have designated any other as bene¬ 
ficiary and Congress did not intend 
that a failure to name a beneficiary 
would carry the fund to persons, 
whom the veteran himself was pre¬ 
vented by law from naming as ben- 
, eficiaries. In other words, he will not 
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mentary disposition in the absence of such dispo- 1 and regulations,and vest according to laws govern- 
sition, they are controlled by the federal statutes I ing intestacy, ^2 as set forth in the title Descent and 


be held to accomplish by neglect 
what he could not do by the exercise 
of thoughtful care. Such a rule 
would defeat the obvious and defi¬ 
nitely expressed intention of Con¬ 
gress/'—State ex rel. Sorensen v. Se¬ 
curity Bank of Creighton, 237 N.W. 
620, 622, 121 Neb. 521. To same ef¬ 
fect In re Cross's Estate, 278 F. 414, 
415, 152 Wash. 459, reversing 266 P. 
712, 147 Wash. 699, and 269 339, 

148 Wash. 422. 

Contrary holding criticized 
*‘The wording of the statute is 
plain and unambiguous, and under 
such circumstances it is undoubtedly 
the duty of the court to give effect 
to its intendment . . . The stat¬ 
ute does not say that the balance of 
insurance shall be paid to the admin¬ 
istratrix of the estate of the insured 
to be distributed only to those within 
the permitted class entitled to take. 
It does not say that those entitled 
to distribution of the money paid in¬ 
to the estate shall receive such as 
beneficiaries and not as heirs at law 
of the insured. It does not say that 
the payment to the estate shall be 
considered merely procedural. In 
other words, such construction adopt¬ 
ed by the court in the . . . [con¬ 
tra] cases operates as judicial legis¬ 
lation, the effect of which is to dis¬ 
tort the apparent clear intent of Con¬ 
gress.”—^In re McQuade's Estate, 296 
P. 1023, 1027, 88 Colo. 341. 

10. CaL—^In re Young’s Estate, 8 P. 

. <2d) 846, 215 Cal. 127. 

Colo.—^In re Jones* Estate, 297 P. 
990, 88 Colo. 386. 

Conn.—^Monzillo v. Pelosi, 164 A. 711, 
116 Conn. 266. 

Ga.—Coleman v. Harrison, 149 S.E. 
145, 168 Ga. 868 —Coleman v. Har¬ 
rison, 149 S.B. 141, 168 Ga. 859. 
Minn.—Sponberg v. Lidstrom, 247 N. 
W. 679, 187 Minn. 650, affirming 245 
N.W. 636, 187 Minn. 650, certiorari 
denied Lidstrom v. Sponberg, 54 S. 
Ct. 67. Contra In re Harris^ Es¬ 
tate, 229 N.W. 781, 179 Minn. 450. 
Mo.—Gunn v. Yancey, 33 S.W.( 2 d) 
1029, 225 Mo.App. 1231. 

N.M.—^In re Moore's Will, 41 F.(2d) 
1103, 39 N.M. 115. 

N.Y.—^In re Israelite's Estate, 279 
N.T.S. 699, 165 Misc. 259—In re 
Henry's Estate, 275 N.Y.S. 454, 153 
Misc. 208—^In re Smith’s Estate, 
253 N.Y.S. 825, 141 Misc. 651—In 
re Tiffany's Will, 244 N.Y.S. 255, 
137 Misc. 627. 

Ohio.—Perneau v. TJnckrich, 187 N.E. 

680, 45 Ohio App. 531. 

Or.—^Bradshaw v. Littlefield, ll P. 

' <2d) 288, 139 Or. 672. 

Pa.—^In re Smith's Estate, 162 A. 214, 
308 Pa. 265—^In re Ogilvie's Estate, 
139 A. 826, 291 Pa. 326—In re 
Schultz's Estate, 96 Pa.Super. 514 
—^Neuberger's Estate, 16 Pa.Dlst. 


I & Co. 455—^Moore's Estate, 15 Pa. 

Dist & Co. 663—^Hollobaugh's Es- 
I tate, 13 Pa.Dist & Co. 691. 

Tenn.—^Luster v. Kite. 39 S.W.(2d) 

267, 162 Tenn. 583. 

Zn absence of specific reference 

(1) Where insured's will shows his 
intention to devise his entire estate, 
the commuted value of the install¬ 
ments unpaid at the time of the ben¬ 
eficiary's death passes to the residu¬ 
ary legatee, or, if the legatee is 
dead, to his estate, although it is 
not specifically referred to.—Mon- 
zillo V. Pelosi, 164 A. 711, 116 Conn. 
266—Tipton v. McClary, 54 S.W.(2d) 
490, 227 Mo.App. 460—Gunn v. Yan- I 
cey, 33 S.W.(2d) 1029, 225 Mo.App.' 
1231—In re Tiffany's Will, 244 N.Y. 
S. 255, 137 Misc. 627. 

(2) However, it has been held that 
where the person named as benefici¬ 
ary of the policy is also the residu¬ 
ary legatee, this rule cannot be ap¬ 
plied, since the fund does not come 
into being until the beneficiary's 
death, and therefore cannot pass un¬ 
der the insured’s will to that bene¬ 
ficiary.—Sponberg v. Lidstrom, 247 
N.W. 679, 187 Minn. 650, affirming 
245 N.W, 636, 187 Minn. 650, certio¬ 
rari denied Lidstrom v. Sponberg, 54 
S.Ct 67—In re Smith's Estate, 253 
N.Y.S. 825, 141 Misc. 651, criticized 
and not followed in Monzillo v. Pe¬ 
losi, 164 A. 711, 712, 116 Conn. 266, 
where the court said: "The possibil¬ 
ity that the beneficiary may die be¬ 
fore all the installments due have 

I been paid creates an interest in the 
commuted value of the unpaid in¬ 
stallments which is in existence at 
the death of the insured.” 

(3) The balance of the insurance 
unpaid at the death of one who was 
both the beneficiary and the legatee 
of the insurance policy under in¬ 
sured’s will goes to the personal rep¬ 
resentatives or the estate of that 
person, and not to the residuary leg¬ 
atee or insured's estate.—^In re Mat- 
tley’s Estate, (Cal.) 294 P. 37—^In re 
Jones’ Estate, 297 P. 990, 88 Colo. 
386—^In re Israelite’s Estate, 279 N. 
Y.S. 699, 155 Misc. 259. 

(4) In the circumstances stated in 
(3) supra, Insured did not die intes¬ 
tate as to such balance, even though 
it was physically impossible for the 
insured’s legatee and beneficiary to 
possess or enjoy the balance accru¬ 
ing after the legatee’s death.—In re 
Moore's Will, 41 P.(2d) 1103, 39 N.M. 
115, distinguishing In re Smith's Es¬ 
tate, 253 N.Y.S. 825, 141 Misc. 651 
and Sponberg v. Lidstrom, 245 N.W. 
636, 187 Minn. 650, affirmed in 247 
N.W. 679, 187 Minn. 650 and certio¬ 
rari denied Lidstrom v. Sponberg, 54 
S.Ct. 67—^Pemeau v. XJnckrieh, 187 
N.E 520, 45 Ohio App. 531, 
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(5) An oral will reciting that in¬ 
sured wanted the insurance money 
to go to his aunt held a designation 
of the aunt as life beneficiary of the 
installments accruing on the policy 
during her life, and not a gift of the 
remainder Interest in the policy in 
case of the death of the aunt before 
receiving all installments payable 
thereunder, so that following the 
death of the aunt the commuted val¬ 
ue of the unpaid installments was 
an asset of- the estate of insured 
rather than of the estate of the ben¬ 
eficiary.—^In re Smith’s Estate, 282 
N.Y.S. 888 , 156 Misc. 839. 

11 . Luster v. Kite, 39 S.W.(2d) 267, 
162 Tenn. 583. 

12 . U.S.—Singleton v. Cheek, 62 S. 
Ct. 257, 284 U.S. 493, 76 L.Ed. 419, 
81 A.L.R. 923, reversing In re Jack¬ 
son's Estate, 7 P.(2d) 140, 162 Okl. 
229, certiorari granted Singleton v. 
Cheek, 52 S.Ct. 41, 284 U.S. 608, 76 
L.Ed. 520—O'Quain v. U. S., (U.C. 
La.) 28 F.(2d) 360, affirmed (C.C. 
A.) 31 F.(2d) 756. 

Ala.—Hunter v. James, 144 So. 576, 
225 Ala. 610. 

Ark.—^Jones v. Jones, 63 S.W.( 2 d) 
586, 186 Ark. 359. 

Colo.—^In re Jones' Estate, 297 P. 990, 
88 Colo. 386—In re McQuade’s Es¬ 
tate, 296 P. 1023, 88 Colo. 341. 
Ga.—White v. Roper, 167 S.E. 177, 
176 Ga. 180—^Porter v, Watson, 
(App.) 181 S.E. 680. 

Ky.—Crum's Adm’r v. Crum, 92 S.W. 
(2d) 63, 263 Ky. 219—Frye’s Adm'r 

V. Frye's Adm’x, 80 S.W. (2d) 584, 
258 Ky. 554—^Davis' Adm'r v. Giv¬ 
ens, 54 S.W. (2d) 30, 245 Ky. 638— 
Mason's Adm'r v. Mason’s Guard¬ 
ian, 39 S.W.(2d) 211, 239 Ky. 208— 
Hale's Adm'r v. Taylor, 31 S.W. 
(2d) 695, 235 Ky. 435. 

Miss.—Williams v. Eason, 114 So. 

338, 148 Miss. 446, 55 A.L.R. 574. 

Mo.—State ex rel. Lankford v. Fi¬ 
delity & Deposit Co. of Maryland, 
(App.) 74 S.W.(2d) 904—Tipton v. 
McClary, 64 S.W. (2d) 490, 227 Mo. 
App. 460—^Butler v. Cantley, 47 S. 

W. (2d) 258, 226 Mo.App. 1047. 

N.H.—^Pockett V. Parley, 163 A. 399, 

86 N.H. 79. 

N.J.—^In re Leach's Estate, 163 A. 

438. 112 N.J.EQL. 68 . 

N.Y.—In re Storum's Estate, 221 N. 
Y.S. 771, 220 App.Div. 472, revers¬ 
ing 218 N.Y.S. 394, 128 Misc. 168— 
In re Israelite's Estate, 279 N.Y.S. 
699, 155 Misc. 259—^In re Morford's 
Estate, 269 N.Y.S. 278, 149 Misc. 
789—In re Duff's Estate, 257 N.Y.S. 
648, 143 Misc, 905—^In re Smith's 
Estate, 253 N.Y.S. 825, 141 Misc. 
651—In re Tiffany's Will, 244 N. 
Y.S. 255, 137 Misc. 627. 

N.C.—^In re Hall, 171 S.E. 61, 205 N. 

C. 241—Grady v. Holl, 155 S.E. 665, 
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Distribution. 

Likewise, under applicable statutes, an accumu¬ 
lation of installments accruing during the total dis¬ 
ability of insured and before his death, but not col¬ 
lected by him, becomes a part of his estate^^ and is 
subject to disposition by will,i^ as are the proceeds, 
accruing after insured^s death of a policy in which 
he had named his estate as beneficiary.is 

The time with reference to which the persons en¬ 
titled to the proceeds are determined is considered 
in subdivision h hereof. 

Award course of payment” A proviso to the 
statute referred to at the beginning of this subdi¬ 
vision, that all awards in course of payment on the 
date of approval of the act shall continue until the 
death of the person receiving them or until he for¬ 
feits them applies where awards were actually be¬ 


ing made, without reference to the due or legal 
character of the award or course of payment,^® or, 
particularly where the person erroneously excluded 
from payment releases his rights and consents to the 
continuation of payment as previously madej^*^ with¬ 
out reference to the later discovery of an error in 
the award.1^ 

g. Eights of Beneficiaries and Persons Claiming 
Thereunder 

A beneficiary is entitied to installments accruing 
after insured’s death and during the beneficiary’s life- 
Such installments, if uncollected, pass to the bene> 
flciary’s estate, but those accruing after his death pass 
not to his estate, but to insured’s. 

A named beneficiary is entitled to installments 
of insurance, accruing after the death of insured so 
long as the beneficiary survives, and such right 
does not depend upon the filing, by insured’s person- 


199 N.C. 666—^In re PrudeiS’s Es¬ 
tate, 154 S,E. 7. 166 N.C. 536. 
tGhio.—Waltz v. Waltz, 166 N.E. 896, 
121 Ohio St. 46—^Perneau v. Unck- 
rich, 187 N.E. 680, 45 Ohio App. 
531—Edgar v. Gray, 51 Ohio N.P. 
(N.S.) 164. 

Pa.—^In re Meisenhelter’s Estate, 146 
A. 900, 297 Pa. 292—In re Ogilvie’s 
Estate, 139 A. 826, 291 Pa. 326— 
In re Schultz’s Estate, 06 iPa.Super. 
514 —^Neuberger’s Estate, 16 Pa. 
Dist. & Co. 455—^Moore’s Estate, 15 
PaDist & Co. 663—^Hoilobaugh’s 
Estate, 13 Pa.Dist. & Co. €91. 
S.C.—Moss V. Moss, 155 S.B. 597, 156 
S.C. 243—In re Johnson’s Estate, 
151 S.E. 673, 164 S.C. 359. 

Tenn.—^In re Smallwood's Estate, 300 
S.W. 572, 156 Tenn. 222. 

Tex.—Vita v. Morris, (Civ.App.) 75 
S.W.(2d) 157—Hurley v. White, 

(Civ.App.) 66 S.W.(2d) 393—Hur¬ 
ley V. Hirsch, (Civ.App.) 66 S.W. 
(2d) 387—U. S. v. Rose, (Civ.App.) 
57 S.W.(2d) 3Si0—Battaglia v. Bat¬ 
taglia, (Civ.AP!P.) 290 S.W. 296. 

Va—Stacy v. Culbertson, 160 S.E. SO, 
157 Va. 258. 

W.Va.—^Hansbarger v. Spangler, 185 
S.E. 550. 

‘Contra In re Harris' Estate, 229 M. 

W. 781, 179 Minn. 450. 

62ontiugent character of widow’s in¬ 
terest 

Wliere an insured died intestate, 
■the interest of his widow, if it should 
•ever accrue, was contingent upon the 
death of the named beneficiary of the 
policy before reviewing all the un¬ 
paid installments.—^Waltz v. Waltz, 
166 N.E. 896, 121 Ohio St 46. 

A.ward of widow’s allowance, less 
than itihe amount of the fund belong¬ 
ing to her as the estate of the in- 
.-sured, is proper.—-Waltz v. Waltz, 166 
N.E. 8*9.6, 121 Ohio St 46. 
jSnbseaneiit misoonduct 

(1) Of Insured’s widow, after hiS| 
death does not affect her right to 


take as an heir.—^Porter v. Watson, 
(Ga.App.) 181 S.E. 680. 

(2) Forfeiture f^r misconduct gen¬ 
erally see infra subdivision k. 

Statute providing to whom insu?. 
ance shall be payable '‘relates only 
to the class of persons who may be 
designated as beneficiaries in a war 
risk insurance policy, and does not 
direct or determine the method of 
distribution of the remaining pro¬ 
ceeds of such a policy after the death 
of the beneficiary named in the pol¬ 
icy,”—^Hunter v. James, 144 So. 576, 
578, 225 Ala. 610. 

Disposition of distributee’s share 

(1) One who, living at the time of 
insured’s death, takes under the laws 
of descent and distribution has the 
right to dispose of his interest by 
will. 

Ala.—^Pirst Nat. Bank v. Forester, 
135 So. 167, 223 Ala. 218. 

Ark.—^Wade v. Wade, 90 S.W. (2d) 
214. 

N.C.—In re Hall, 171 S.E. 61, 205 N. 
C. 241. 

Pa.—^In re Schultz’s Estate, 96 Pa.Su- 
per. 514. 

S.C.—^Moss V. Moss, 155 S.E. 597, 158 
I S.C. 243. 

Tenn.—Luster v. Kite, 39 S.W.(2d) 
267, 162 Tenn. 583. 

(2) Upon the death of one of the 
heirs or next of kin of an insured, his 
share of the commuted value passes 
entirely to his heirs, and the other 
heirs or next of kin of the insured do 
not share therein.—Jones v. Jones, 53 
S.W.(2d) 586, 186 Ark. 359—Davis’ 
Adm’r v. Givens, 54 S.W. (2d) 30, 245 
Ky. 638. 

Tracing claim from insured 

“The person entitled to the insur¬ 
ance, whether on the death or in the 
absence of a named beneficiary, must 
trace his claim directly from the in¬ 
sured.”—Salzer v. TJ. S., (C.C.A.N.T.) 
300 P. 767, affirming (D.C.) 300 P. 
764, error and petition dismissed 46’ 
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S.CL 90. 273 TJ.S. 702, 771, 71 UEfl. 
884—‘Wade v. Madding, 28 S.W.(2d) 
642, 644, 161 Tenn. 88. 

Under earlier act.—^Richmond v. U. 
S., (C.aA.Ala.) 6 F.(2d) 143—Sal¬ 
zer V. U. S., (C.C.A.N.Y,) 300 F. 767, 
affirming (D.C.) 300 P. 764, and er¬ 
ror and petition dismissed 46 S.Ct. 
90, 273 U.S. 702, 771, 71 L.Ed. 884. 
What law governs see infra subdivi¬ 
sion i hereof. 

13; U.S.—^McCullough v. Smith, 55 

S. Ct. 157, reversing In re Reid’s 
Estate, 173 S.E. 49, 206 N.C. 102, 
certiorari granted McCullough v. 
Smith, 65 S.Ct. 74—Singleton v. 
Cheek, 52 S.Ct. 267, 284 U.S. 493, 76 
L.Ed. 419, 81 A.L.R. 923, reversing 
In re Jackson’s Estate, 7 P.(2d) 
140, 152 Okl. 229, certiorari granted 
Singleton v. Cheek, 52 S.Ct. 41, 284 

U. S. 608, 76 L.Bd. 620—Ivy v. U. S., 
(C.C.A.Miss.) 84 P.(2d) 37—Lopez 
v. U. S., (C.C.A.N.C.) 82 P.(2d) 982 
—U. S. V. Smith, (C.C.A.Wash.) 55 
P.(2d) 141, 81 A.L.R. 926—Gordon 

V. U. S., (D.aidaho) 37 P.(2d) 925. 
Ky.—^Frye's Adm’r v. Frye's Adm’x, 

80 S.W.(2d) 584, 258 Ky. 554—Can¬ 
ada V. Canada’s Adm’x, 32 S.W.(2d) 
330. 

Miss.—Williams v. Hodge, 141 SOt 
905, 163 Miss. 809. 

W.Va.—^Ramsey v. Saunders, 172 
E. 798. 

14. Miss.—Williams v. Hodge, 141 
So. 905, 163 Miss. 809. 

W.Va.—^Ramsey v. Saunders, 172 S. 
E. 798. 

15. In re Leonard’s Estate, (Minn.) 
254 N.W. 594. 

le. Arehart v. U. S., (D.C.Ill.) 47 F. 
(2d) 666, affirmed (C.C.A.) 54 P. 
(2d) 301—Hatch v. U. S., (D.C.N. 

T. ) 29 P.(2d) 213. 

17. Hatch V. U. S., supra. 

13. Hatch V. U. S., supra. 

13. Ivy V. U. S., (C.C.A.Miss.) 84 
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al representative, of claim or suit for installments 
accrued before insured's death, nor is it affected by 
failure so to file.20 Installments accruing* in favor 
of, but not collected by, the named beneficiary dur¬ 
ing his life and after the death of the insured be¬ 
come the property of the beneficiary's estate,^! and 
not of insured's estate, 2 2 and pass according to the 
beneficiary's will.23 Installments accruing after the 


beneficiary's death are not payable to the estate of 
the beneficiary as beneficiary,^^ but, as appears above 
in subdivision f, are payable to insured's estate, and 
do not pass by the will of the beneficiary as such ;25 
however, the beneficiary may himself be an heir or 
distributee, so that his estate takes to the extent of 
his interest,26 which may be passed by his will as 
such heir or distributee.27 


F.(2d) 37—U. S. V. Smith, (C.C.A. 

Wash.) 55 r.(2d) 141, 81 A.L.R. 

926. 

Death of one of two equal benefici¬ 
aries does not affect the right of the 
other as heneficiary.—Stacy v. Cul¬ 
bertson, 160 S.E. 50, 157 Va. 258. 
Recovery on change in administra¬ 
tive interpretation 

Where benefits under a policy 
which was revived by the applica¬ 
tion of a bonus were, notwithstand¬ 
ing prompt protest by insured's sis¬ 
ter, the named beneficiary, paid to 
his widow for over eight years and 
subsequently, by a change in the ad¬ 
ministrative interpretation of the 
statute relating to revival it was de¬ 
termined that the sister was entitled 
to take as beneficiary, the sister was 
held entitled to recover from the gov¬ 
ernment the amount of benefits paid 
to the widow.—Kelly v. XT. S„ (D.C. 
N.T.) 8 F.Supp. 93. 

ao. Ivy V. U, S., (C.C.A.Miss.) 84 F. 

(2d) 87, distinguishing U. S. v. 

Tarren, (C.C.A.Ga.) 77 F.(2d) 423. 

Reason for role 

“The statutes furnish direct au¬ 
thority for claims and suits by ben¬ 
eficiaries. While they do provide an 
opportunity to bring into the suit 
all persons having claims, nothing in 
the statutes or decisions lends sup¬ 
port to the view that the right of 
one claimant depends upon, or is af¬ 
fected by, the filing or failure to file 
claims or suit by another. Indeed, 
the statutes contemplate that each 
claimant must make his own claim, 
must file his own suit. . . [In¬ 

sured's] death . . . operates only 
to shift the benefit of the matured 
policy to another beneficiary, who 
becomes entitled to the installments 
which accrue after the death. The 
new beneficiary does not take by in¬ 
heritance from the insured, nor oth¬ 
erwise claim as a successor of his 
right, but takes directly under the 
policy, just as a remainderman does 
not take under the life tenant but 
under the instrument which created 
the rights of both. The new benefi¬ 
ciary's right of action is founded up¬ 
on the policy and not upon the right 
of the insured to collect installments 
during his disability until death,”— 
Ivy V. U. S., (C.C.A.Miss.) 84 F.(2d) 
37, 39. 

21. U.S.—^McCullough V. Smith, 55 
S.Ct. 157, reversing In re Reid’s 
Estate, 173 S.E. 49, 206 N.C. 102,, 


certiorari granted McCullough v. 
Smith, 55 S.Ct. 74—Lopez v. U. S., 
(C.C.A.N.C.) 82 F.(2d) 982—Gor¬ 
don V. U. S., (D.aidaho) 37 F.(2d) 
925—U. S. V. Woolen, (C.C.A.Tenn.) 
25 F.(2d) 673, certiorari granted 
49 S.Ct. 23, 278 U.S. 589, 73 L.Ed. 
523, and vacated on other grounds 
49 S.Ct 249. 278 U.S. 665. 73 L.Ed. 
571—Cassarello v. U. S., (D.C.Pa.) 
271 F. 486, aflarmed (C.C.A.) 279 P. 
396. 

S.D.—In re Fox' Estate, 255 N.W. 
565. 

Tex.—^Hurley v. Hirsch, 66 S.W.(2d) 
387. 

Well-considered case, reviewing 
pertinent statutes.^ —^Reivich v. U. S.. 
(C.C.A.Ohio) 25 F.(2d) 670. 

22. McCullough V. Smith, 55 S.Ct 
157, reversing In re Reid's Estate, 
173 S.E. 49, 206 N.C. 102, certiorari 
granted McCullough v. Smith, 65 
S.Ct 74—Gordon v. U. S., (D.C. 
Idaho) 37 P.(2d) 925—Reivich v. 
U. S.. (C.C.A.Ohio) 25 P.(2d) 670. 

23. Cassarello v. U. S., (D.C.Pa.) 271 
F. 486, affirmed (C.C.A.) 279 F. 396. 

24. U.S.—U. S. V. Woolen, (C.C.A. 
Tenn.) 25 P.(2d) 673, certiorari 
granted 49 S.Ct 23, 278 U.S. 589, 
73 L.Ed. 523, and vacated on other 
grounds 49 S.Ct 249, 278 U.S. 665, 
73 L.Ed. 571—^Helmholz v. Horst, 
(C.C.A.Ohio) 294 F. 417, affirming 
Horst V. U. S., (D.C.) 283 P. 600. 

Cal.—^In re Young's Estate, 8 P.(2d) 
846, 215 Cal. 127. 

Fla.—Pitts V. Pitts, 162 So. 708. 

Ga.—Geiger v. Elmore, (App.) 172 
S.E. 749. 

Iowa.—^In re Pivonka’s Estate, 211 N. 
W. 246, 202 Iowa 856, 55 A.L.R. 
570. 

Minn.—^In re Harris' Estate, 229 N. 

W. 781, 179 Minn. 450. 

Mo.—Tipton V. McClary, 54 S.W.(2d) 
490, 227 Mo.App. 460. 

N.Y.—^In re Storum’s Estate, 218 N. 
Y.S. 394, 128 Misc. 168, reversed 
on other grounds 221 N.Y.S. 771, 
220 App.Div. 472. 

25. U.S.—^Helmholz v. Horst, (C.C. 
A.Ohio) 294 P. 417, afllrming Horst 
v. U. S., (D.C.) 283 P. 600—Cas¬ 
sarello V. U. S., (D.C.Pa.) 271 P. 
486, aflarmed (C.C.A) 279 P. 396. 
Cal.—^In re Young's Estate, 8 P.(2d) 
846, 215 Cal. 127. 

Mo.—State ex ret Lankford v. Fi¬ 
delity & Deposit Co. of Maryland, 
(App.) 74 S,W.(2d) 904—In re 
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Knight’s Estate, 48 S.'W.(2a) 71, 
226 Mo.App. 1042. 

N.Y.—^In re Morford’s Estate, 269 N. 

Y.S. 278, 149 Misc. 789. 

N.D.—^Funk v. Luithle, 226 N.W. 595, 
68 N.D. 416. 

2i3. Beneficiary as heir or distrib¬ 
utee 

(1) “It is consistent that the ben¬ 
eficiary of the monthly payments 
should be an heir of the insured, and 
it is not unreasonable, that if the 
beneficiary's death terminates them, 
the latter’s estate through inherit¬ 
ance may receive or share in the re¬ 
maining value of the insurance. 
That the insurance was subject to 
the beneficiary's rights to the month¬ 
ly payments while she lived did not 
operate to defeat such rights as the 
heirs of the insured had in it, al¬ 
though the beneficiary was one of 
the heirs, and although her death 
was necessary to give the estate of 
the insured the right to payment of 
its value upon her death.”—^Pockett 

V. Farley, 163 A. 399, 400, 86 N.H. 
79. To same effect In re Leach's Es¬ 
tate, 163 A. 438, 439, 112 N.J.Eq. 68— 
In re Morford's Estate, 269 N.Y.S. 
278, 280, 149 Misc. 789. 

(2) “There is nothing in , . . 

the statute in any wise indicating 
any intent that the designated ben¬ 
eficiary shall be excluded from shar¬ 
ing in the distribution of that part 
of the insured's estate arising from 
this commuted value payment."—^In 
re Leach’s Estate, supra. 

(3) Where the beneficiary was the 
sole distributee or heir at insured’s 
death, installments unpaid at the 
beneficiary’s death were distributable 
to his estate. 

N.Y.—In re Duff’s Estate, 257 N.Y.S. 

648, 143 Misc. 905. 

Pa.—^In re Schultz' Estate, 96 Pa. 
Super. 514. 

Tex.—^Battaglia v. Battaglia, (Civ. 

App.) 290 S.W. 296, 298. 

Utah.—^In re Hogan’s Estate, 297 P. 
1007, 77 Utah 486. 

W. Va.—^Hansbarger v. Spangler, 185 
S.E. 650. 

(4) The beneficiary's “right as ben¬ 
eficiary did not destroy or in any 
wise impair any right which he had 
as [sole] heir at law” of insured.— 
Battaglia v, Battaglia, supra. 

27. N.Y.—^In re Morford’s Estate, 
269 N.Y.S. 278, 149 Misc. 789. 

W.Va.—^Hansbarger v. Spangler, 185 
S.E. 550. 
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L Time for Determiiiiiig Persons Entitled 

The persons entitled as insured’s heirs or dis¬ 
tributees are determinable as of the date of his death, 
not the named beneficiary's death. 

Undg: provisions that, in stated circumstances, 


there shall be paid to the estate of insured the pres¬ 
ent value of the remaining installments, unpaid at in¬ 
sured's death, the persons entitled to the proceeds 
as heirs or distributees of the insured are to be de¬ 
termined as of the date of insured’s death^^ and not 


'‘The father of . . . [insured] 

occupied the dual position of bene¬ 
ficiary under the policy of insurance 
and sole distributee of the personal 
estate of his deceased son. During 
the father’s lifetime, subsequent to 
his son’s death he (the father), only 
in the role of beneficiary under the 
policy could claim the benefits there¬ 
of; but at the father’s death, the 
role of beneficiary immediately ter¬ 
minated, and his status of sole dis¬ 
tributee of his son’s personal estate 
became paramount. Such status af¬ 
forded basis for his right to be¬ 
queath said estate. Had he left no 
will, the portion still due at the time 
of his death would have passed to 
his distributees. But the father had 
the right to make a will if he so de¬ 
sired. This he did. The right of the 
recipient of his bounty under his 
will stands paramount to the claims 
of all other persons.”—Hansbarger 
V. Spangler, supra. 

28. TJ.S.—Singleton v. Cheek, 62 S. 
Ct. 257, 284 U.S. 493, 76 L.Ed. 419, 
81 A.L.R. 923, reversing In re 
Jackson’s Estate, 7 P.(2d) 140, 152 
Okl. 229, certiorari granted Sin¬ 
gleton V. Cheek, 52 S.Ct 41, 284 U. 
S. 608, 76 L.Ed. 520. 

Ala.—^Hunter v. James, 144 So. 576, 
225 Ala. 610—^First Nat Bank of 
Chattanooga, Tenn. v. Forester, 
135 So. 167, 223 Ala. 218—^Perry- 
dore V. Hester, 110 So. 403, 215 Ala. 
268. 

Ark.—Wade v. Wade, 90 S.W. (2d) 
214—^Jones v. Jones, 53 S.W. (2d) 
686, 186 Ark. 359. 

D.C.—Condon v. Malian, 68 App.D.C. 

371, 30 F.(2d) 995. 

Fla.—Pitts V. Pitts, 162 So. 708. 
Ga.—White v. Roper, 167 S.E. 177, 
176 Ga. 180—^Porter v. Watson, 
(App.) 181 S.E. 680—Geiger v. El¬ 
more, (App.) 172 S.E. 749—Tolbert 
V. Tolbert 154 S.E. 655, 41 Ga.App. 
737. 

Ill.—Schmidt v. Dupuis, 180 N.E. 880, 
348 Ill. 237, affirming In re 
Schmidt’s Estate, 260 Ill.App. 294 
—Sims V. Arehart, 254 Ill.App. 219. 
Iowa,—^In re Pivonka’s Estate, 211 
N.W. 246, 202 Iowa 855, 55 A.L.R. 
570. 

Ky.—Crum’s Adm’r v. Crum, 92 S.W. 
(2d) 63, 263 Ky. 219—Frye’s Adm’r 

V. Frye’s Adm’x, 80 S.W. (2d) 584, 
258 Ky. 554—Wells v. Wells, 63 S. 

W. (2d) 591, 250 Ky. 573—Flowers 

V. Flowers’ Adm’r, 60 S.W.(2d) 596, 
249 Ky. 203, overruling Sutton’s 
Ex’r V. Barr’s Adm’r, 293 S.W. 1075, 
219 Ky. 543. Contra Mason’s 
Adm’r v. Mason’s Guardian, 39 S. 

W. (2d) 211, 239 Ky. 208. 


La.—Succession of Jones, 169 So. 440, 
185 La. 377. 

Md.—Deeble’s Estate v. Tepper, 136 
A. 536, 152 Md. 332, 55 A.L.R. 678. 
Mich.—^In re Dempster’s Estate, 226 
N.W. 243, 247 Mich. 469. 

Minn.—^In re Hallbom’s Estate, 249 
N.W. 417, 189 Minn. 383, certiorari 
granted Pagel v. Pagel, 54 S.Ct. 
131, 290 U.S. 620, 78 L.Ed. 541, and 
affirmed 64 S.Ct. 497, 291 U.S. 473, 
78 L.Ed. 921. 

Mo.—State ex rel. Lankford v. Fidel¬ 
ity & Deposit Co. of Maryland, 
(App.) 74 S.W.(2d) 904—Tipton v. 
McClary, 54 S.W.(2d) 490, 227 Mo. 
App. 460—^In re Knight’s Estate, 
48 S.W.(2d) 71, 226 Mo.App. 1042. 
N.Y.—^In re Ryan’s Estate, 222 N.Y.S. 
891, 220 App.Div. 836, affirming 
222 N.Y.S. 253, 129 Misc. 248—In re 
Storum’s Estate, 221 N.Y.S. 771, 
220 App.Div. 472—In re Henry’s 
Estate, 275 N.Y.S. 454, 153 Misc. 
208—^In re Morford’s Estate, 269 
N.Y.S. 278, 149 Misc. 789—^In re 
Smith's Estate, 253 N.Y.S. 825, 141 
Misc. 651—In re Tiffany’s Will, 
244 N.Y.S. 255, 137 Misc. 627. 
N.C.—In re Hall, 171 S.E. 61, 205 N.C. 
241—Mixon v. Mixon, 166 S.E. 516, 
203 N.C. 666—Grady v. Holl, 156 
S.E. 565, 199 N.C. 666—^In re Pru- 
den’s Estate, 154 S.E. 7, 199 N.C. 
256—^Branch Banking & Trust Co. 
V. Brinkley, 144 S.E. 630, 196 N.C. 
40. 

N.D.—In re Root’s Estate, 226 N.W. 
598, 58 N.D. 422. 

Ohio.—^Palmer v. Mitchell, 158 N.E. 
187, 117 Ohio St 87, 55 A.L.R. 566 
—^Edgar v. Gray, 31 Ohio N.P.(N. 
S.) 164. 

Pa.—^In re Ogilvie’s Estate, 139 A 
826, 291 Pa. 326—In re Schultz’s 
Estate, 96 Pa.Super. 514. 

S.C.—Moss V. Moss, 155 S.E. 597, 158 
S.C. 243—In re Johnson’s Estate, 
151 S.E. 573, 154 S.C. 359—Whaley 
V. Jones, 149 S.E. 841, 162 S.C. 328 
—National Union Bank of Rock 
Hill V. McNeal, 145 S.E. 549, 148 
S.C. 30. 

Tenn.—Stafford v. Stafford, 93 S.W. 
(2d) 332—Luster v. Kite, 39 S.W. 
(2d) 267, 162 Tenn. 583—^Eblen v. 
Jordan, 33 S.W.(2d) 66, 161 Tenn. 
509—Wade v. Madding, 28 S.W. 
(2d) 642, 161 Tenn. 88—^McDaniel 
V. Sloan, 11 S.W.(2d) 894, 167 Tenn. 
686 . 

Tex.—Bell v. Wedgeworth, (Civ. 
App.) 73 S.W.(2d) 920—Hurley v. 
White, (Civ.App.) 66 S.W.(2d) 393 
—^Hurley v. Hirsch, (Civ.App.) 66 
S.W. (2d) 387—^Turner v. Thomas, 
(Civ.App.) 30 S.W.(2d) 558—Bat¬ 
taglia V. Battaglia, (Civ.App.) 290 
S.W. 296. 


Utah.—In re Hogan’s Estate, 297 P- 

1007, 77 Utah 486. 

Ya.—^Brooks v. Russ, 165 S.E. 499, 

159 Va. 25—Stacy v. Culbertson. 

160 S.E. 50, 157 Va. 258—Price v* 

McConnell, 149 S.E. 515, 153 Va. 

567. 

W.Va.—Hansbarger v. Spangler, 185. 

S.E. 550. 

■Wis.—In re Singer’s Estate, 213 N. 

W. 479, 192 Wis. 524. 

“The great weight of authority 
supports” the text holding.—^In re 
Hogan’s Estate, 297 P. 1007, 1009, 77 
Utah 486. To same effect In re 
Knight’s Estate, 48 S.W. (2d) 71, 73, 
226 Mo.App. 1042—^Wade v. Manning, 
28 S.W.(2d) 642, 645, 161 Tenn. 88. 
Reason for rule 

“ ‘The estate of the insured’ came 
into being as the estate of a deceased 
person instantly upon the death of 
such deceased person. The heirs of 
a decedent are, under the laws of this 
state, to be determined by ascertain¬ 
ing upon whom the law casts the es¬ 
tate immediately upon the death of 
the ancestor. . . . Under the laws 

of descent and distribution in this 
state, the persons entitled to a de¬ 
cedent’s estate, which in case of in¬ 
testacy are his heirs, are to be de¬ 
termined as of the time of decedent’s 
death. This is the only time recog¬ 
nized under the law for the purpose 
of ascertaining heirship.”—In re Pi¬ 
vonka’s Estate, 211 N.W. 246, 248, 
202 Iowa 855, 55 A.L.R. 570—In re 
Dempster's Estate, 226 N.W. 243, 244, 
247 Mich. 459. To same effect Na¬ 
tional Union Bank of Rock Hill v. 
McNeal, 145 S.E. 549, 552, 148 S,C. 
30. 

Ijeading casOf so called in Stafford 
V. Stafford, (Tenn.) 93 S.W. (2d) 332, 
333.—Singleton v. Cheek, 52 S.Ct 257, 
284 U.S. 493, 76 L.Ed. 419, 81 A.L.R. 
923, reversing In re Jackson’s Es¬ 
tate. 7 P.(2d) 140, 152 Okl. 229, certi¬ 
orari granted Singleton v. Cheek, 52 
S.Ct 41, 284 U.S. 608, 76 L.Ed. 620. 
Remarriage by widow 

A wife surviving an insured is enti¬ 
tled, as distributee, to insurance paid 
to insured’s estate after the death of 
the beneficiary, although she changed 
her status by remarrying before the 
beneficiary’s death.—^McDaniel v. 
Sloan, 11 S.W. (2d) 894, 157 Tenn. 
686 . 

Under an earlier act, providing 
that "if no beneficiary within the 
permitted class be designated by the 
insured . . . or if the designated 
beneficiary does not survive the in¬ 
sured, the insurance shall be payable 
to such person or persons within the 
designated class of beneficiaries as 
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as of the date of the death of the named beneficiary,29 
or of the time when the funds are paid to insured s 
estate,80 or of the time when insured’s estate is dis- 
tributed.2^ 

L What Law Governs 

In the disposition of proceeds, federal statutes con¬ 
trol as against state statutes. Where the former pro¬ 
vide only for payment to Insured's estate, the law 
of the state of Insured's residence or domicile at his 


In determining the disposition of tne proceeds un¬ 
der a policy of war risk insurance, the federal stat¬ 
utes, in so far as they make provision, control as 
against state statutes.32 where the federal statutes 
provide only for payment to the estate of insured, or 
otherwise fail to specify particular persons, the law 
of the state in which insured resided or had his domi¬ 
cile at the date of his death controls the distribution 
of the proceeds 


death controls distribution. 

would under the laws of the state of 
residence of the insured be entitled 
to his personal property in case of 
intestacy," where a named benefici¬ 
ary predeceased insured, the person 
entitled to take was to be determined 
as of the time of the insured’s death. 
^Sims V. Arehart, 254 Ill.App. 219. 
221 . 

What law g’overns see infra subdi¬ 
vision i hereof. 

2B* U.S.—Singleton v. Cheek, 52 S. 
Ct. 257, 284 U.S. 493, 76 Lf.Ed. 419, 
81 A.L.R. 923, reversing In re Jack¬ 
son's Estate, 7 P.(2d) 140, 152 Okl. 
229, certiorari granted Singleton v. 
Cheek, 52 S.Ct 41, 284 U.S. 608, 76 
L.Ed. 520. 

Ala.—^First Nat Bank of Chattanoo¬ 
ga, Tenn. v. Forester, 135 So. 167, 
223 Ala. 218. 

Ark.—Wade v. Wade, 90 S.W.(2d) 
214. 

Fla.—Pitts V. Pitts, 162 So. 708. 
<3a.—White v. Roper, 167 S.B. 177, 
176 Ga- 180—^Porter v. Watson, 
(App.) 181 S,E. 680. 

Iowa.—^In re Pivonka's Estate, 211 N. 
W. 246, 202 Iowa 855, 55 A.Ii.R. 
570. 

Ky.—Crum’s Adm’r v. Crura, 92 S.W. 
(2d) 63, 263 Ky. 219—^Frye's Adm’r 

V. Frye’s Adm’x, SO S.W.(2d) 584, 
258 Ky. 554—^Wells v. Wells, 63 S. 

W. <2d) 691, 250 Ky. 573—Flowers 
V. Flowers’ Adm’r, 60 S.W.<2d) 596, 

597, 249 Ky. 203—Sutton’s Ex’r v. 
Barr’s Adra’r, 293 S.W. 1075, 219 
Ky. 543. Contra Sizemore v. Size¬ 
more’s Guardian, 2 S.W. (2d) 395, 
222 Ky. 713. 

j£ich.—^In re Dempster's Estate, 226 
N.W. 243, 247 Mich. 459. 
j£o.—^Tipton V. McClary, 54 S.W. (2d) 
490, 227 Mo.App. 460. 

N.Y.—^In re Henry’s Estate, 275 N.T. 
S. 454, 153 Misc. 208—In re Tif¬ 
fany’s Will, 244 N.Y.S. 255, 137 
Misc. 627. 

K.C.—^Mixon v. Mixon, 166 S.B. 516, 
203 N.C. 566—^Branch Banking & 
Trust Co. V. Brinkley, 144 S.B. 630, 
196 N.C. 40. 

N.D.—^In re Root's Estate, 226 N.W. 

598, 58 N.D. 422. 

Ohio.—^Palmer v. Mitchell, 158 N.B. 

187, 117 Ohio St 87, 55 AD.R. 566. 
S.C.—^Moss v. Moss, 155 S.E. 597, 158 
S.C. 243—^In re Johnson's Estate, 
151 S.E. 573, 154 S.C. 359—-National 
Union Bank of Rock Hill v. Mc- 
Neal, 145 S.E. 549, 148 S.C. 30, 


Tenn.—Stafford v. Stafford, 93 S.W. 
(2d) 332. 

Tex.—^Hurley v. White, (Civ.App.) 
66 S.W.(2d) 393—^Turner v. Thom¬ 
as, (Civ.App.) 30 S.W.(2d) 558 
Battaglia v. Battaglia, (Civ.App.) 
290 S.W. 296. 

Utah.—^In re Hogan's Estate, 297 P. 

1007, 77 Utah 486. 

Va.—^Price v. McConnell, 149 S.E. 
515, 153 Va, 567. 

Wis.—^In re Singer's Estate, 213 N.W. 
479, 192 Wis. 524. 

Whether administratioii of insur¬ 
ed's estate was in process "prior to 
the death of the beneficiary is auite 
immaterial."—^In re Pivonka’s Estate, 
211 N.W. 246, 248, 202 Iowa 855, 55 
A.L.R. 570. 

SO. Moss V. Moss, 155 S.E. 597, 158 
S.C. 243. 

31. Deeble's Estate v. Tapper, 136 A 
636, 152 Md. 332, 65 AL.R. 678. 

3i2. N.D.—^In re Root’s Estate, 226 N. 

W. 598, 58 N.D. 422. 

Wis,—-In re Pink's Estate, 210 N.W. 

834, 191 Wis. 349. 

Insurance as part of estate 

A state statute, providing that un¬ 
der particular circumstances, insur¬ 
ance money shall not become part of 
insured’s estate has no applica¬ 
tion where the federal statute pro¬ 
vides that the avails of war risk in¬ 
surance shall go to the estate.—^In re 
Root’s Estate, 226 N.W. 698, 58 N.D. 
422. 

33. U.S.—Singleton v. Cheek, 62 S. 
Ct. 257, 284 U.S. 493, 76 L.Ed. 419, 
81 ALi.R. 923, reversing In re Jack¬ 
son’s Estate, 7 P.(2d) 140, 152 Okl. 
229, certiorari granted Singleton v. 
Cheek, 52 S.Ct. 41, 284 U.S. 608, 76 
L.Ed. —Cummings v. U. S., (D. 

C.Mim../ 34 P.(2d) 284—Salzer v. 
U. S., (C.C.A.N.Y.) 300 P. 767, af¬ 
firming (D.C.) 300 F. 764, error and 
petition dismissed 46 S.Ct. 90, 273 

U. S. 702, 771, 71 L.Ea. 884. 

Ark.—Jones v. Jones, 53 S.W, (2d) 
586, 186 Ark. 359. 

I>.C.—Condon v. Malian, 58 App.D.C. 
371, 30 P.(2d) 995. 

Ga.—White v. Roper, 167 S.E. 177, 176 
Ga. 180—^Porter v. Watson, (App.) 
181 S.E. 680. 

Ky.—Crum's Adm'r v. Crum, 92 S.W. 
(2d) 63, 263 Ky. 219—^Frye's Adm'r 

V. Frye's Adm'x, 80 S.W.(2d) 584, 

1 258 Ky, 654—^Pirst Nat. Bank v. 
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Cann’s Ex’x, 57 S.W. (2d) 461, 247 
Ky. 618. 

La.—Succession of Jones, 169 So. 440, 
185 La. 377. 

He.—^Petition of Robbins, 140 A 366, 
126 Me. 555. 

Md.—^Deeble's Estate v. Tepper, 136 
A. 536, 152 Md. 332, 55 AL.R. 578. 
Mo.—State ex rel. Lankford v. Fidel¬ 
ity & Deposit Co. of Maryland. 
(App.) 74 S.W.(2d) 904—Tipton v. 
McClary, 54 S.W.(2d) 490, 227 Mo. 
App. 460—^In re Knight's Estate, 48 
S.W. (2d) 71, 226 Mo. 1042. 

N.H.—^Pockett V. Parley, 163 A. 399, 
86 N.H. 79. 

K.J.—In re Leach's Estate, 163 A. 

438, 112 N.J.Eq. 68. 

N.Y.—^In re Ryan's Estate, 222 N.Y. 
S. 891, 220 App.Div. 835, affirming 
222 N.Y.S. 253, 129 Misc. 248—^In re 
Storum's Estate, 221 N.Y.S. 771, 220 
App.Div. 472, reversing 218 N.Y.S. 
394, 128 Misc. 168—In re Henry’s 
Estate, 275 N.Y.S. 454, 163 Misc. 
208—^In re Smith’s Estate, 253 N.Y. 
S. 825, 141 Misc. 651—In re Klys- 
zewski’s Estate, 260 N.Y.S. 264, 140 
Misc. 241. 

K.C.—In re Hall, 171 S.E. 61, 205 N. 
C. 241—Grady v. Holl, 155 S.E. 566, 
199 N.C. 666—^In re Pruden's Es¬ 
tate, 154 S.E. 7, 199 N.C. 256. 
jq-.D.—^punk v. Luithle, 226 N.W. 595, 
58 N.D. 416. 

Pa.—In re Ogilvie's Estate, 139 A 
826, 291 Pa. 326—^In re Schultz’s 
Estate, 96 Pa.Super. 614. 

S.C.—National Union Bank of Rock 
Hill V. McNeal, 145 S.E. 549, 148 S. 
C. 30. 

Tenn.—Stafford v. Stafford, 93 S.W. 
(2d) 332—^Eblen v. Jordan, 33 S.W. 
(2d) 65, 161 Tenn. 509—Wade v. 
Manning, 28 S.W. (2d) 642, 161 

Tenn. 88—McDaniel v. Sloan, 11 S. 
W.(2d) 894, 157 Tenn. 686. 

Tex.—Vita v. Morris. (Civ.App.) 75 S. 
W. (2d) 157—Hurley v. White, (Civ. 
App.) 66 S.W.(2d) 393—^U. S. v. 
Rose, (Civ.App.) 57 S.W. (2d) 350— 
Turner v. Thomas, (Civ.App.) 30 S. 
W.(2d) 658. 

•VV^.Va.—Hansbarger v. Spangler, 185 
S.B. 650. 

Xiaw of state where widow resided 
does not control.—^Bailey v. Norman’s 
Adm'r, 15 S.W.(2d) 1005, 228 Ky. 790. 
Adoption 

Claimants of the proceeds of a war 
risk policy as the adoptive parents of 



6 C* S« 


^Ami AFD FAYY 


§ 85 


On the question of residence, t&e fact that insur¬ 
ed’s will was probated in a particular state is not con¬ 
clusive,^^ 

The acts of congress respecting trust funds and 
trust estates resulting from the payment of money 
by the government imder the War Risk Insurance Act 
have been said to evince clearly the policy that such 
trust shall be administered and distributed under the 
laws of the state in which the beneficiary or cestui 
que trust has his residence.25 

The time witli reference to which the persons en¬ 
titled to the proceeds are determined is considered 
above in subdivision h. 

j. Trusts 

In sufficient circumstances, an enforceable trust may 
ba held impressed upon funds payable as war risk in¬ 
surance. 

The government has been held not bound by an 
alleged agreement of the beneficiary under a war 
risk insurance policy creating a trust in the proceeds 
for the benefit of others but under circumstances 
showing insured’s intention that the proceeds be di¬ 
vided between the named beneficiary and others, an 
enforceable trust has been held impressed upon the 
beneficiary,37 and a state appellate court has been 
held to have jurisdiction to declare a trust in the 
funds paid by the government to an administratrix 
for distribution among those entitled thereto.^^ 
Where insured changed the beneficiary to secure 
payment of a debt, and the creditor failed, after 


payment of fte debt, to have the original beneficiary 
substituted, as he had promised, the latter is entitled, 
as cestui que trust of a trust ex maleficio, to an 
accounting from the creditor for the proceeds collect¬ 
ed by him after insured’s death.^^ 

k. Forfeiture for Misconduct or by Default 

The repeal of a provision under which a widow's 
illtcit cohabitation terminates her right to insurance does 
not prevent enforcement of a forfeiture incurred before 
the repeal, under a saving clause to that effect. The 
repealed provision has been construed and applied par¬ 
ticularly as regards the cohabitation required for for¬ 
feiture. 

A saving clause in a repealing statute, providing 
that all penalties or forfeitures incurred under 
any law embraced in the codification prior to the 
repeal may be prosecuted and punished in the same 
manner and with the same effect as if said repeal 
had not been made, has been held to apply to a 
repealed provision that the open and notorious 
illicit cohabitation of a widow who is a claimant 
to the proceeds of a war risk insurance policy 
shall operate to terminate her right to insurance 
from the commencement of such cohabitation;^® 
and the repeal of the provision does not restore 
rights already forfeited.'*^ 

This provision, being harsh and penal, warrants 
strict construction.^^ In the application thereof, 
‘illicit cohabitation” has been held a much narrow¬ 
er expression than “illicit intercourse; ” how¬ 
ever, the birth of illegitimate children to a widow 
has been held convincing evidence that she was 


a deceased were held not entitled, 
when the adoption proceedings held 
in another state, did not comply with 
the laws of the state of insured’s resi¬ 
dence at the time of his death.— 
Hooper v. U. S., (C.aA.Ark.) 13 F. 
<2d) 19. 

Hatch V. U. S., (D.C.H.Y.) 29 F. 
(2d) 213. 

35. White V. White, 162 So. 368, 230 
Ala. 641. 

as. Calhoun t. Ussery, (D.C.La.) 46 
F.(2d) 495. 

87. Ambrose v. U. S., (I).C.N.T.) 15 
F.(2d) 62—Christensen v. Chris¬ 
tensen, (D.C.N.T.) 14 F.(2d) 475, 
477. 

'"There is nothing In the statute 
which forbids . . . [an oral trust] 
In relation to the particular insur¬ 
ance here involved.”—Christensen v. 
Christensen, supra. 

No present property right or Ir. 
revocable trust held created in favor 
of a person other than the named 
beneficiary.—Staples v. Murray, 262 
P. 668, 124 Kan. 730. 

Told desigiiaitlon of beneficiary 
Where the designation Iqr/n soldier 


of a person called his wife as benefi¬ 
ciary of his war risk insurance was 
void because both parties were then 
married to others, the recognition by 
the soldier of a child as his own is 
not sufficient to show that his des¬ 
ignation of the child’s mother as the 
beneficiary was intended to be in 
trust for the child, who could have 
been designated as beneficiary.—^El¬ 
liott V. U. S., (D.aOhio) 271 F. 1001. 

38. Duncan v. Linton, 176 N.E. 621, 
38 Ohio App. 57. 

39. Noble V. Andrea, 139 S.E. 403, 
141 S.C. 168. 

40. XT.S.—Mack v, TJ. S., (C.C.A.Ga.) 
28 F.(2d) 602. 

Minn.—^In re Bergstrom’s Estate, 259 
N.W. 648. 

Widow as beneficiaty or olaimant to 
estate 

(1) Such provision, when thus kept 
in force, has been held to apply to a 
widow, so as to disqualify her, 
whether she is a beneficiary under a 
policy or a claimant to a share of 
insured’s estate, as including the pro¬ 
ceeds of the policy, after the death of 
the named beneficiary.—^In re Berg¬ 
strom’s Estate, (Minn.) 259 N.W. 548. 
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(2) However, under other author^ 
ity, forfeiture, under this provision, 
of her rights as designated benefi¬ 
ciary does not prevent a widow from 
taking her share of the estate as dis¬ 
tributee, with deduction for payment 
already made.—^Toole v. IT. S., (D.CJ. 
S.C) 8 F.Supp. 26. 

41. Barksdale v. U. S., (D.C.S.C) 4 
F.Supp. 207. 

4& Toole V. U. S., (D.aS.d) 8 F. 
Supp. 26. 

43. Thomas v. U. S., (D.C.Mass.) 14 
F.(2d) 228. 

<<Cohabitati02L” explained 

"The word 'cohabitation,* as used in 
this statute, involves more than il¬ 
licit intercourse. I think it was in¬ 
tended to apply to those living to¬ 
gether in the relationship of husband 
and wife without the formality of a 
marriage ... it was not intend¬ 
ed to deprive . . . beneficiaries 
of the benefits of compensation or in¬ 
surance merely because of immoral 
conduct or isolated instances of il¬ 
licit relations with men.”—^Robinson 
V. U. S.. (D.C.La:) 33 F.(2d) 645, 647, 
reversed on other grounds (C.C.A.) U. 
Is. v« Robinson, 40 F.(2d) 14* 
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living in "open and notorious illicit cohabitation,” ^4 
notwithstanding the absence of "cohabitation” in 
the primary sense of living together in the same 
house.45 Proof of repeated or continuous acts of 
illicit intercourse does not meet the statutory re¬ 
quirement that the cohabitation be "open and no¬ 
torious.”^® The provision does not apply to acts 
■of misconduct on the part of the wife occurring 
before the death of insured.'*'^ 

A beneficiary, served by publication in an action 
on a policy by insured’s administratrix, has been 
held not to have forfeited her rights in the policy 
upon the entry of default against her, where she 
was ordered made an additional party upon defend- 
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ant’s petition, and no claim adverse to her was 
asserted in the complaint.^® 

I. Actions and Proceedings to Determine Bights 

In actions and proceedings to determine rights to 
the proceeds of war risk insurance, questions have been 
adjudicated with respect to various phases of adjective 
law. 

In actions and proceedings to determine the 
rights of particular persons, or as between con¬ 
tending claimants, to the proceeds of war risk in¬ 
surance, as distinguished from actions on the pol¬ 
icy, dealt with in § 87 et seq, questions have been 
adjudicated with respect to jurisdiction,^® parties,®® 
pleading,®^ presumptions,®® burden of proof,®® ad- 
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44. King V. U. S., (aC.A.N.C.) 17 P. 
(2d) 61, disapproved (D.C.La.) Rob¬ 
inson V. U. S., 33 P.(2d) 545, re¬ 
versed on other grounds (C.C.A.) 
U. S. V. Robinson, 40 P.(2d) 14. 

45. Barksdale v. U. S., (D.C.S.C.) 4 
F.Supp. 207. 

46. TJ. S. V. Bollman, (C.C.AJowa) 
73 P.(2d) 133. 

47. Levi V. U. S., (C.C.A.Tenn.) 299 
P. 786. 

48. U. S. V. Smith, (C.C.A.Wash.) 55 
P.(2d) 141, 81 A,L.R. 926. 

49. jTLxisdiction as between federal 
and state courts 

(1) A federal court adjudging that 
the administratrix of an insured, not 
named as beneficiary of his insur¬ 
ance, was entitled to the proceeds 
would not determine how sums re¬ 
covered should be distributed, such 
question being for the state court 
which appointed the administratrix, 
—Sealey v. U. S., (D.C.Va.) 7 F.Supp. 
434. 

(2) Where, upon the death of the 
beneficiary, the unpaid balance was 
paid to insured’s estate, and the 
county court by order assigned the 
proceeds to the beneficiary’s estate, 
and insured’s brothers and sisters ap¬ 
pealed, claiming that the money was 
payable to them under the war risk 
statutes, the question as to who was 
entitled to the proceeds upon the 
death of the beneficiary was not be¬ 
fore the county court; a dispute be¬ 
tween contending beneficiaries or 
claimed beneficiaries and the federal 
government must be decided in the 
first instance by the veteran’s bureau, 
and those dissatisfied with its ruling 
may commence an action against the 
government in the district of their 
residence to establish their right to 
the fund, the county court having the 
auty to distribute it in accordance 
with the laws of the state, but being 
unable to reSxamine the question as 
to who was entitled to the insurance 


under the federal law.—In re Grein¬ 
er’s Estate, 218 N.W. 437, 195 Wis. 
332. 

€k>vemnient administrative officers 
have no jurisdiction to review a de¬ 
cision of a state court granting let¬ 
ters of administration on the estate 
of a deceased veteran and deciding 
that his son was entitled to war risk 
insurance.—Cuff v. U. S., (C.C.A.Cal.) 
64 P.(2d) 624, certiorari denied 54 S. 
Ct. 96, 290 U.S. 676, 78 L.Ed. 583. 

50. TTnited States 

(1) Is a proper party defendant in 
an action to establish rights under a 
war risk insurance policy which were 
denied by the bureau of war risk in¬ 
surance.—^Ambrose v. U. S., (D.C.N. 
Y.) 15 P.(2d) 52. 

<2) The United States is not a nec¬ 
essary party defendant in an action 
to enforce a contract by a beneficiary 
to pay over the proceeds to insured’s 
widow, since “the United States is 
not a party to this agreement and 
is not bound thereby. There is no 
agreement on the part of the United 
States to pay the money to the plain¬ 
tiff, or to be bound by any agreement 
made by the defendant, the designat¬ 
ed beneficiary. The United States is 
not concerned with the outcome of 
this suit . . . Plaintiff is not 
seeking to establish a trust as against 
the United States, nor does she claim 
that this agreement is binding on the 
Veterans’ Bureau.”—^Bostrom v. Bos- 
trom, 236 N.W. 732, 734, 60 N.D. 792. 

Secretary of the Treasury is not a 
proper party defendant in a suit to 
determine the right of several claim¬ 
ants to installments due on a war 
risk insurance certificate,—^Elliott v. 
U. S., (D.aOhio) 271 F. 1001. 

Veterans’ bureau is not a proper 
party defendant to a suit by a party 
claiming interest under a war risk 
insurance policy to be adjudged a 
beneficiary or to establish a trust 
where the governing statute directs 
that such a suit shall be brought 
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against the United States.—Calhoun 
V. Ussery, (D.C.La.) 46 F.(2d) 495. 

51. Petition held defective or insuf¬ 
ficient 

(1) A petition by the heir of a 
brother of an insured, to recover in¬ 
surance awarded the brothers and 
sister of insured, not alleging that 
the brothers and sister were heirs of 
insured, is fatally defective.—Tol¬ 
bert V. Tolbert, 154 S.E. 655, 41 Ga. 
App. 737. 

(2) A petition by a deceased iii- 
sured’s brothers and sisters after his 
mother’s death to recover distribu¬ 
tive shares as heirs of the mother 
in the proceeds of insurance payable 
to the mother as beneficiary, not al¬ 
leging that insured died intestate, un¬ 
married, and without issue, nor that 
the mother did not make a will, is 
Insufficient to state a cause of action. 
—Mefford v. Mefford, 21 S.W.(2d) 151, 
231 Ky. 127. 

52. Presumption of ratification 

Where it was contended that a 

change of beneficiary was invalid be¬ 
cause made on Sunday and because 
insured was intoxicated, a lapse of 
three and one-half months before in¬ 
sured’s death was insufficient to cre¬ 
ate a presumption that insured had 
knowledge of the change, as regards 
ratification by him.—^Lewis v. U. S., 
(C.C.A.Pa.) 56 P.(2d) 563. 

58. Change of beneficiary 

A claimant of the proceeds of a 
policy as substituted beneficiary has 
the burden of proving “the fact that 
requisite steps were taken to change 
the beneficiary.”—Leahy v. U. S., (C. 
C.A.Mont) 15 P.(2d) 949, 950, affirm¬ 
ing (D.C.) 10 P.(2d) 617. 

Adoption 

Claimants of the proceeds of a pol¬ 
icy had the burden of sustaining a 
nunc pro tunc order directing the en¬ 
try of an order of adoption of the de¬ 
ceased insured.—^Hooper v. U, S., (C. 
C.A.Ark.) 13 F.(2d) 19. 
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To show intended heneficiary 

Where an application for war risk 
insurance and the certificate issued 
thereon named no beneficiary* an in¬ 
strument purporting to be insured’s 
unprobated will was held admissible 
as showing the intended beneficiary. 
—Helmholz v. Horst, (D.C.Ohio) 294 
p. 417, affirming Horst v. U, S., (D. 
C.) 283 P. 600. 

To show change of beneficiary 

A statement in a letter written by 
an insured to his mother a few days 
before his death that his insurance, 
previously payable to his wife as 
beneficiary, had been made out to her 
is inadmissible, as hearsay, to es¬ 
tablish an alleged change of benefi¬ 
ciary in her favor.—Kingston v. 
Hines, (D.C.Mich.) 13 F.(2d) 406. 

To show trust 

Conversations and letters between 
an insured and his brothers and sis¬ 
ters, relating to the disposition he 
desired made of his insurance in case 
of his death, and specifically relating 
to a trust relationship, were held 
admissible in a suit to determine 
rights to the proceeds, in which a 
trust was claimed.—^Ambrose v. U. 
S., (D.C.N.T.) 16 P.(2d) 62. 

55. Evidence held sufficient 

(1) To establish beneficiary’s good 
faith in marrying an insured having 
an undivorced wife living.—^Robinson 
V. U. S., (D.CLa.) 33 P.(2d) 646, re¬ 
versed on other grounds (C.C.A.) U. 
S. V, Robinson, 40 F.(2d) 14. 

(2) To establish that insured’s ap¬ 
plication for change of beneficiary 
was not procured by undue infiuence. 
—^Murphy v. U. S., (D.C.Mass.) 6 P. 
Supp. 683. 

(3) To establish that insured, suf¬ 
fering from lobar pneumonia at the 
time he executed an application for 
change of beneficiary, was mentally 
competent.—^Murphy v. U. S., supra. 

(4) To establish that insurance was 
for the benefit of insured’s great-aunt 
who had stood in loco parentis to him, 
entitling her, as against immediate 
relatives, to benefits after an amend¬ 
ment to the statute, made her eligi¬ 
ble as beneficiary.—Gregg v. U. S., 
(C.C.A.Ind.) 15 P.(2d) 8. 

(5) To require a finding that insur¬ 
ed was a resident of New Jersey, and 
not of New York, as regards the de¬ 
termination of persons entitled to in¬ 
surance payments.—Hatch v. U. S., 
(D.C.N.Y.) 29 P.(2d) 213. 

(6) To show ’‘open and notorious 
illicit cohabitation” within a statute 
affecting the rights of the benefici¬ 
ary.—^Thomas v. XJ. S., (D.C.Mass.) 
14 P.(2d) 228. 

(7) To show that a claimant was 
the son of an insured, so as to be en¬ 
titled to the proceeds in the absence 
of a designation of a beneficiary 


within the permitted class.—Jackson 
v. U. S., (D.C.S.C.) 14 P.Supp. 132— 
In re Coley’s Estate, 165 A. 488, 304 
Pa. 193. 

(8) To show that a soldier, unmar¬ 
ried while in service when his in¬ 
surance naming his mother, brother, 
and sister as beneficiaries was issued, 
intended to designate his widow as 
exclusive beneficiary of his insurance 
when it was later reinstated.—Cady 
V. U. S., (D.C.Wash.) 4 F.Supp. 263. 

(9) To show that insured executed 
a will for the purpose of designating 
his aunt and foster mother as the 
beneficiary of his insurance.—Schroe- 
der V. XJ. S., (B.COhio) 24 F.(2d) 
420. 

(10) To show insured’s intention 
to change the beneficiary under his 
policy.—Johnson v. White, (C.C.A. 
Ark.) 39 F.(2d) 793. 

(11) To show that plaintiff’s de¬ 
ceased husband, through whom plain¬ 
tiff claimed the proceeds of a policy, 
was insured’s uncle.—Merritt v. XT. S., 
(D.C.Cal.) 45 P.(2d) 396. 

(12) To show that the intention of 
an insured was not to change the 
beneficiary under his policy.—Chichi- 
arelli v, U. S., (D.C.Colo.) 26 P.(2d) 
484. 

(13) To support a finding that in¬ 
sured’s wife did not desert him and 
was, therefore, entitled to the balance 
of insurance remaining due at his 
death.—In re Kahle’s Estate, 160 A. 
857, 307 Pa. 212. 

(14) To sustain an award of insur¬ 
ance to insured’s brothers and sis¬ 
ters, to the exclusion of his aunt, 
claiming to stand in loco parentis.— 
Saunders v. U. S., (C.C.A.I11.) 22 F. 
(2d) 619. 

Evidence held insufficient 

(1) To establish a change of ben¬ 
eficiary in favor of a claimant— 
Conklin v. U. S., (D.C.Cal.) 21 F.(2d) 
141, reversed on other grounds (C.C. 
A) U. S. V. Conklin, 27 P.(2d) 45, 
certiorari denied 49 S.Ct. 33, 278 XJ. 
S. 636, 73 L.Ed. 552—Leahy v. U. S., 
(C.C.A.Mont) 15 P.(2d) 949, affirming 
(D.C.) 19 F.(2d) 617—Layne v. U. S., 
(C.C.A.I11.) 3 F.(2d) 431—Gifford v. 
U. S., (D.C.N.J.) 289 F. 833. 

(2) To establish mental incapacity 
on the part of insured, at the time of 
reinstating his policy, to make a 
change of beneficiary.—^Irons v. 
Smith, (C.C.A.Cal.) 62 F.(2d) 644. 

(3) To show a valid prenuptial 
agreement by insured to change the 
beneficiary in favor of his wife.— 
Layne v. U. S., (C.C.AI11.) 3 F.(2d) 
431. 

(4) To support a judgment award¬ 
ing relatives of insured, who were not 
heirs of insured, a specific amount 
of the proceeds of the policy deter- 
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[ mined to be “their part,” under a pur¬ 
ported oral compromise agreement 
with the administrator of insured’s 
estate.—Crum’s Adm’r v. Crum, 92 
S.W'.(2d) 63, 263 Ky. 219. 

(5) A statement in a letter written 
by an insured to his mother a few 
days before his death that his insur¬ 
ance, previously payable to his wife 
as beneficiary, had been made out to 
her is a conclusion, and insufficient 
if admissible, to establish a valid 
change of beneficiary in her favor.— 
Kingston v, Hines, (D.C.Mich.) 13 F. 
(2d) 406. 

55. Evidence held to raise question 

Testimony that insured was intox¬ 
icated on the streets in the morning 
and afternoon was held sufficient to 
raise a question for the Jury concern¬ 
ing his competency in the evening 
of the same day, when he changed the 
beneficiary in his policy.—Lewis v. 
U. S., (C.C.APa.) 56 F.(2d) 563. 

57. Bight to appeal 

Insured’s sister, as heir of her 
mother, who was designated as bene¬ 
ficiary in the policy, has the right to 
appeal from a decree excluding the 
mother as insured’s heir in the dis¬ 
tribution of the fund paid his estate 
after the mother’s death.—^Pockett v. 
Farley, 163 A 399, 86 N.H. 79. 

58. Couelusiveness of trial court’s 
finding 

The trial court’s finding based upon 
the probate of a letter, that a minor 
testator was a mariner in the marine 
service, so that his minority was no 
disqualification, is conclusive, in the 
absence of proof to the contrary.— 
In re Smith’s Estate, 162 A 214, 308 
Fa. 265. 

Interpleader; consolidation 

Where, in a suit by a claimant 
against the United States, an agree¬ 
ment was reached that the policy had 
been revived to the extent of part 
of the original amount, and the Unit¬ 
ed States “interpleaded” another 
claimant who sought the full amount 
of the policy, it was held that there 
was created the consolidation in an 
equitable suit of the claims made un¬ 
der the policy, and that, despite the 
settlement agreement, the second 
claimant should be allowed to prove, 
if she can, that the entire policy was 
continued in force.—^Heinemann v. 
Heinemann, (C.C.ATenn.) 60 F.(2d> 
696. 

Set-off 

Where the designated beneficiary 
died without having received pay¬ 
ments, which had been improperly 
paid to insured’s brother, and he, as 
administrator of insured’s estate, was 
suing the government and beneficia¬ 
ry’s administrator for future pay¬ 
ments payable to insured’s estate aft¬ 
er the beneficiary’s death, it is not 
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86. — Assignments and Transfers 

with or without reference to statute so providing, as- 
ignment of the rights to war risk insurance has been 
eld invalid? but such statute does not prevent asslgn- 
lent after receipt of the proceeds by the beneficiary. 

Without reference to statute, an assignment of 
he rights to war veterans’ insurance has been de- 
lared invalid and a widow’s interest as ulti- 
late beneficiary has been held not assignable *‘un- 
.er the legislative inhibitions of Congress.”®® 

Under a statutory provision that war risk in- 
urance shall not be assignable, the fact that it is 
laimed by persons other than the one rightfully en- 
itled to it does not render it assignable in settle- 
aent of such claim.®^ Such provision is not ap- 
ilicable so as to prevent assignment after the re- 
eipt of the proceeds by the beneficiary; and, 
vithout direct reference to the provision, an as- 
lignment by a brother of his interest in insured s 
istate, including funds due on the policy after the 
ieath of the designated beneficiary, has been held 
,'alid.®^ 

Insurance as security. Statutory provisions 
gainst assignment, against liability for debt, and 
or change of beneficiary at will, have been held 

rror to set off against his recovery 
he amount of the payments which he 
lad received and which should have 
>een paid to the beneficiary, since, as 
iuch administrator, he was trustee 
or himself.—^Reivich v. U. S., (C.C. 

^.Ohio) 25 F,(2d) 670. 
demanding case 

Where the mother of an insured, 

Lfter being adjudged by a state court 
mtitled to insurance as a member of 
he permitted class of beneficiaries, 
lied pending application insured’s ad- 
ninistrator for certiorari, her admin- 
strator was not, as such, entitled to 
payment of the insurance, assuming 
he correctness of the judgment, but 
he case would be remanded for a de- 
ermination of his rights.—^Pagel v. 
ilacLean, 61 S.Ct. 416, 283 U.S. 266, 

5 Ij.Ed. 1023, vacating In re Hall- 
lon's Estate, 229 N.W. 344, 179 Minn. 

02, conformed to Pagel v. MacLean, 

37 N.W. 21, 183 Minn. 429, supple- 
lenting opinion In re Hallbom’s Es- 
ate, 229 N.W*. 344, 179 Minn. 402, cer- 
iorari granted Pagel v. Hallbom, 51 
l.Ct 25, 282 U.S. 819, 75 L.Ed. 732. 

Christensen v. Christensen, (D.C. 

N.T.) 14 F.(2d) 475. 

0. Waltz V. Waltz, 166 N.B. 896, 121 
Ohio St. 46. 

L. Robertson v. McSpadden, (D.C. 

Ark.) 46 F.(2d) 702. 

State court consent decree settling 
claim of insured’s sisters as bene- 
3iaries of insurance bequeathed to 


to forbid any valid daim based upon a pledge or 
agreement that the insurance should stand as se¬ 
curity for an indebtedness growing out of loans or 
advances to the insured.®^ 

§ 87. —• Actions in General 

Plaintiff suing the government on a war risk Insur¬ 
ance policy must strictly follow the procedure specified. 

In a suit against the United States on a war 
risk insurance policy, plaintiff must strictly follow 
the procedure specified by the statute granting leave 
to sue.®® 

Actions and proceedings to determine the rights 
of particular persons, or as between contending 
claimants, to the proceeds of war risk insurance, 
as distinguished from actions on the policy, are 
considered above in § 85 1. 

I 88. - Nature and Form of Action 

An action on a war risk insurance policy, which is 
an original action, has been held by some authorities 
legal, by others of any appropriate form. The follow¬ 
ing of the procedure under the Tucker Act has been ap¬ 
proved. 

An action brought on a war risk insurance pol¬ 
icy, following disagreement with the veterans* 
bureau, has been held one of law;®® but such 

sured’s estate has been held not to 
Include the commuted value of war 
risk insurance payable to his estate 
on the death of the beneficiary.—lu 
re Fisher’s Estate, 153 A 736, 302 Pa. 
516. 

Reason for rule 

“When these funds were paid to 
the estate of the insured, they ceased 
to be insurance or compensation, and 
became a part of the corpus of the 
estate of the insured. It follows 
therefore that the assignment is val¬ 
id.”—^Whaley v. Jones, 149 S.E. 841, 
845, 152 S.C. 328, certiorari denied 
Jones V. Whaley, 50 S.Ct. 16, 280 U. 
S. 556, 74 KBd. 611. 

64. Perrydore v, Hester, 110 So. 403, 
215 Ala. 268. 

65. Spencer v. U. S., (D.C.Mass.) 14 
Supp. 46. 

66. U. S. V. Knoles, (C.C.A.S.D.) 75 

P.(2d) 557, 560—Walton v. U. S., 
(C.C.A.S.D.) 73 P.(2d) 15. 

“The jurisdiction possessed was 

that to be exercised in accordance 
with the laws governing the usual 
procedure of the court in actions at 
law for money compensation.”—^Law 
V. U. S., (Mont.) 45 S.Ct. 175, 176, 266 
U.S. 494, 69 L.Ed. 401, reversing (C.C. 
A) 299 F. 61, which reversed (D.C.) 
290 F. 972—^U. S. v. Knoles, supra. 
To same effect Jackson v. U. S., (D. 
C.Kan.) 24 F.(2d) 981, reversed on 
other grounds (C.C.A.) U. S. v. Jack- 
son, 34 F.(2d) 241, 73 AL.R. 316, cer¬ 
tiorari granted Jackson v. U. S., 50 


insured’s wife was held ineffective as 
permitting an assignment of the in¬ 
surance.—^Robertson v. McSpadden, 
(D.C.Ark.) 46 F.(2d) 702. 

62. Bostrom v. Bostrom, 236 N.W. 

732, 60 N.D. 792. 

Reason for rule 

“Under the statute quoted the com¬ 
pensation payable is not assignable. 
The United States doer not recognize 
an assignment and wiL not be bound 
by it. However, after the beneficiary 
has received the money, so that he 
may do with it as he sees fit, his 
contract, relative thereto, may be en¬ 
forced. The United States does not 
regard the beneficiary as a ward, nor 
attempt to control the disposition or 
expenditure of the proceeds. The pro¬ 
ceeds cannot be assigned so as to com¬ 
pel the United States to pay to the 
assignee, nor give the assignee any 
claim whatever against the United 
States so as to hamper the latter or 
in any way compel it or even permit 
it to recognize the assignee. But 
the beneficiary may make his own 
contracts as to what he will do with 
the money after he gets it.”—^Bostrom 
V. Bostrom, 236 N.W. 732, 735, 60 N. 
D. 792. 

63^ Whaley v. Jones, 149 S.E. 841, 
162 S.C. 328, certiorari denied Jones 
V. Whaley, 50 S.Ct 16, 280 U.S. 556, 
74 Ii.Bd. 611. 

However, an assignment by aunts 
of the insured, as remaindermen un¬ 
der his will, of their interest in in- 
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action has been held by other authority to include 
any form of action, legal or equitable, appropriate 
to the facts of the case.^^ Such a suit is not a 
proceeding to review, as on appeal, the decision of 
the bureau,but an original action in which the 
issues must be tried like other fact issues in law 
cases.®^ 

Tucker Act. The following of the procedure un¬ 
der the Tucker Act [24 U.S.St at L. p SOS] in a 
suit to determine or establish the right to war risk 
insurance has been approved^o 

§ 89. -Conditions Precedent 

a. Disagreement as to claim 

b. Other conditions precedent 


a. Disagreement as to Claim 

A disagreement between the claimant and the prop¬ 
er bureau as to the merits of the claim is a condition 
precedent to an action on a war risk insurance policy. 
In applying this rule, courts have considered questions 
as to what constitutes a claim, denial, or disagree¬ 
ment. 

A necessary prerequisite, or condition precedent, 
to the maintenance of an action on a war risk in¬ 
surance policy is the presentation of the claim to 
the proper bureau for adjustment and adjudication 
and a rejection by the bureau of the claim so 
made,*^^ within the time and in the manner pre¬ 
scribed by statute;*^2 other words, a disagree¬ 
ment between the bureau and the claimant as to the 
merits of the claim is a necessary prerequisite or 
condition precedent to the jurisdiction of the court 
to entertain the action, or to the right to sue the 
United States,^3 and such disagreement arises when 


S.ct 86 , 280 U.S. 549. 74 L.Ed. 608, 
and affirmed 50 S.Ct. 294, 231 U.S. 344, 
74 L.Ed. 891. 

67. Conklin v. U. S., (D.C.Cal.) 21 F. 
(2d) 141, reversed on other grounds 
(C.C.A.) U. S, V. Conklin, 27 P.(2d) 
45, certiorari denied 49 S.Ct. 33, 278 
U.S. 636, 73 L.Ed. 552—-Elliott v, 
U. S.. (D.C.Ohio) 271 P. 1001, 

Suit for reformation of a policy 
of war risk insurance and recovery 
thereon as reformed is in equity.— 
Johnson v. White, (C.C.A.Ark.) 39 P. 
<2d) 793. 

Equitable Issues held presented 
A suit by a claimant against the 
United States and an adverse claim¬ 
ant to have the right of plaintiff to 
an installment determined, in which 
the United States had brought in as 
defendants two other possible claim¬ 
ants, presents equitable issues rather 
than legal, so that it will not be trans¬ 
ferred to the law side of the court.— 
Elliott V. U. S., (D.aOhio) 271 P. 1001. 

6S. U. S. V. Knoles, (C.C.A.S.D.) 75 
F.(2d) 557—Third Nat. Bank & 

Trust Co. V. U. S., (C.C.A.Ohio) 53 
F.(2d) 599—^McGovern v. U. S., (D. 
C.Mont.) 294 P. 108. 

69. Third Nat Bank & Trust Co, v. 
U. S., (C.C.A.Ohio) 63 P.(2d) 599. 

70. U. S. V. Salmon, (C.C.A.Miss.) 
42 F.(2d) 353—McGovern v. U. S., 
<D.C.Mont) 294 F. 108, affirmed U. 
S. V. McGovern, 299 F. 302, error 
dismissed 45 S.Ct 351, 267 U.S. 608, 
69 L.Ed. 812, and 45 S.Ct. 515, 268 
U.S. 708, 69 L.Ed. 1169 —Shepherd- 
son V. U. S., (D.C.Pa.) 271 F. 330— 
Cassarello v. U. S., (D.C.Pa.) 266 
F. 326. 

Filing of libel 

An action to establish rights as a 
beneficiary under a war risk insur¬ 
ance policy, brought by filing a libel 
in admiralty, may be treated as if 


brought under the Tucker Act.—^Levi 
V. U. S., (D.C.Tenn.) 299 P. 7ii6. 
Actions against United States gen¬ 
erally see United States §§ 176-210 
[65 C.J. p 1403 note 57—p 1431 
note 9], 

71. Egan v. U. S., (C.C.A.I11.) 80 P. 
(2d) 404—Stallman v. U. S., (C.C. 
Alowa) 67 P.(2d) 675—Pouts v. U. 
S., (aC.A.Ga.) 67 P.(2d) 249—U. 
S. V. Alberty, (C.aA.Okl.) 63 P.(2d) 
965—U. S. V. Kerr, (C.C.A.Or.) 61 
P.(2d) 800—Scranton Lackawanna 
Trust Co. V. U. S., (D.C.Pa.) 57 P. 
(2d) 210—U. S. V. Panes, (C.C.A. 
Cal.) 48 F.(2d) 582—Johnson v. U. 
S., <D.C.Mont.) 2 F.Supp. 999, re¬ 
versed on other grounds (C.C.A.) 
68 F.(2d) 688. 

^Tt is the issue thus raised between 
the claimant and the Bureau that Con¬ 
gress authorized to be presented to 
a court for adjudication."’—Scranton 
Lackawanna Trust Co. v. U. S., (D. 
C.Pa.) 57 P.(2d) 210, 211—Smith v. U. 
S., (D.aiowa) 56 F.(2d) 636, 638— 
Berntsen v. U. S., (C.C.A.Cal.) 41 F. 
(2d) 663, 665. 

“The only purpose of requi r i ng the 
filing of claim as a prerequisite to 
suit is to give notice to the govern¬ 
ment that claim is being made under 
the policy so that it may make in¬ 
vestigation and pay any amount due 
claimant without being subjected to 
the trouble and expense of litigation; 
and any claim showing intention to 
claim insurance benefits answers this 
purpose."—U. S. v. Townsend, (C.C. 
A.N.C.) 81 F.(2d) 1013, 1014. 

72. Young V. U. S., (D,C.Idaho) 5 F. 
Supp. 500. 

73 ^ U.S.—U. S. V. Craig, (C.C.AInd.) 
83 F,(2d) 361—U. S. v, Valndza, (C. 
C.A.Ohio) 81 F.(2d) 615—U. S. v. 
Lockwood, (C.C.A.La.) 81 F.(2d) 
468—U. S. v. Bell, (C.C.A.N.C.) 80 
F.(2d) 516—Egan v. U. S., (C.C.A. 
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Ill.) 80 P.(2d) 404—Ross v. U. S., 
(C.C.A.iil.) 77 P.(2d) 212—U. S. v. 
Primilton, (C.C.ALa.) 76 F.(2d) 
555—U. S. V. Knoles, (C.C.A.S.D.) 
75 P.(2d) 557—U. S. V. Ellison, (C. 
C.AW.Va.) 74 F.(2d) 864—Chavez 
V. U. S., (C.C.A.N.M.) 74 F.(2d) 508 
—^McLaughlin v. U. S., (C.C.A.Okl.) 
74 F.(2d) 506—^Eidam v. U. S., (C. 
C.A.Neb.) 74 P.(2d) 350—Ginochio 
V. U. S., (C.C.A.I11.) 74 P.(2d) 42, 
affirming (D.C.) 8 F.Supp. 389— 

U. S. V. Kiles, (C.C.A.MO.) 70 P.(2d) 
S80—Wilson v. U. S.. (C.C.AC 0 I 0 .) 
70 F.(2d) 176— V. S. v. Knott, (C. 
C.A.Ky.) 69 P.(2d) 907—Johnson 

V. U. S., (C.C.A.Mont) 68 F.(2d) 
588, reversing (D.C.) 2 F.Supp. 999 
—Stallman v. U. S., (C.C.A.Iowa) 
67 F.(2d) 676—^Hansen v. U. S., (C. 
C.A.I11.) 67 P.(2d) €13, certiorari 
denied 54 S.Ct. 454, 291 U.S. 670, 78 
L.Ed. 1060—^Falbo v. U. S., (C.C. 
Aldaho) 64 P.(2a) 948, followed in 
(Mont.) McCleary v. U. S., 64 F.(2d) 
1016, certiorari granted (Idaho) 
Palho V. U. S., 54 S.Ct. 100. 290 U. 
S, 618, 78 L.Ed. 540, affirmed 54 S. 
Ct 456, 291 U.S. 646, 78 L.Ed. 1042 
—U. S. V. Hill, (C.C.A.Ark.) 62 P. 
(2d) 1022—U. S. V. Peters, (C.C. 
AArk.) 62 P.(2d) 977—Straw v. U. 
S., (C.C.A,Cal.) 62 F.(2d) 757—U. 
S. V. Collins, (C.C.A.W.Va.) 61 F. 
(2d) 1002—Griffin v. U.S., (C.C.A. 
Ill.) 60 P.(2d) 339—Kelley v. U. S., 
(D.C.Mich.) 59 F.(2d) 743—U. S. v. 
Densmore, (C.C.A.Cal.) 58 P. (2d) 
748, certiorari denied Densmore v. 
U. S., 63 S.Ct. 24, 287 U.S. 598, 77 
L.Bd. 521—Miller v. U. S.. (D.C,N. 
Y.) 57 P.(2d) 889—^Taylor v. U. S., 
(D.C.N.C.) 57 F.(2d) 331—Smith v. 
U. S., (D.aiowa) 66 P.(2d) 636— 
Maulis v. U. S., (D,C.I11.) 56 P.(2d) 
444—^Mara v. U. S., (D.C.N.y.) 54 
p.(2d) 397—U. S. V. Ranes, (C.C.A. 
Cal.) 48 P.(2d) 582—U. S. v. Bur- 
leyson, (C.C.A.Cal.) 44 P.(2d) 502 



a claim has been filed and rejected.^^ The purpose 
of the amendment of World War Veterans’ Act 
June 7, 1924 § 19, upon which these rules are 
based, by Act July 3, 1930 § 4 [46 U.S.St at L. p 
992; 38 U.S.CA. § 445] defining '"disagreement” 
as a denial of the claim by the director of the 


veterans’ bureau (later succeeded by the adminis¬ 
trator of veterans’ affairs) or some one acting in 
his name on appeal to the director, was to make it 
certain that the possibility of administrative relief 
was exhausted before claimant was allowed to bring 
his case before a judicial tribunal ;75 but under 


—^Berntsen v. U. S., (C.C.A.Cal.) 
41 F.(2(a) ees— Manke v. U. S., (C. 
C.A,Cal.) 38 F.(2d) 624, certiorari 
denied 51 S.Ct 26, 282 U. S. 837, 
75 L.Ed. 743—^U. S. v. Jackson, (C. 
C.A,Kan.) 34 F.(2d) 241, reversing 
(D.C.) Jackson v. U. S., 24 F.(2d) 
981, and certiorari granted 50 S.Ct. 
86 , 280 U.S. 549, 74 L.Ed. 608, and 
affirmed 50 S.Ct. 294, 281 U.S. 344, 
74 L.Ed. 891—Jenkins v. U. S,. (D. 
C.R.I.) 22 F.(2d) 568—Reece v, U. 

S., (I).C.Mo.) 17 F.(2d) 856—How¬ 
ard v. U. S., (D.C.Ky.) 2 P.(2d) 170 
—Thomas v. U. S., (D.C.Minn.) 12 
F.Snpp. 639—Coats v. U. S., (D.C. 
S.C.) 9 F.Supp. 444—^Taylor v. U. 

S., (D.C.S.C.) 9 F.Supp. 443—^Ander¬ 
son y. U. S., (D.C.Ky.) 5 F.Supp. 
269—Albek v. U. S., (D.C.N.Y.) 4 
F.Supp. 1020—Boan v. U. S., (D.C. 
Idaho) 3 F.Supp. 219—Ellis v. U. 

S., (D.C.N.Y.) 2 F.Supp. 224—Harp 
V. U. S.. (D.C.Ark.) 2 F.Supp. 32 
—Baraby v. U. S., (D.C.Mont.) 1 F. 
Supp. 443—Covey v. U. S., (D.C. 
Iowa) 263 F. 768. 

D.C.—^Pelkey v. U. S., 63 App.D.C. 
211, 71 P.(2d) 221. 

"It is apparent that it was the in¬ 
tention of Congress that in all claims 
for war risk insurance an opportunity 
must be given the government to de¬ 
termine the merits of a claim before 
leave is given to institute a suit. 
Such procedure is beneficial to both 
the claimant and the government. It 
may be that, if the claimant supplies 
the required evidence no suit will be 
necessary, but the claim may be al¬ 
lowed and paid. The wisdom of such 
a procedure cannot be questioned."— 
Burgett V. U. S., (C.C.A.I11.) 80 F. 
(2d) 151, 153. 

Distinct and unequivocal demand 
for the payment of the insurance on 
the part of the claimant and unequiv¬ 
ocal denial of liability on the part 
of the bureau held required.—Coats 
V. U. S., (D.C.S.C.) 9 F.Supp. 444. 

Questions incidental to defenses 
need not be submitted for formal dis¬ 
agreement, since "the jurisdictional 
iisagreement required is over the 
claim,’ that is, for the insurance ben- 
ffits."—U. S. V. Golden, (C.C.A.N.M.) 
14 F.(2d) 367, 371. 

'^neither the Court of Claims or 
he Tucker Act, jurisdiction of the 
district Court, 28 U.S.C.A. § 41 (20), 
s open to veterans" when "the claim 
. . [has not] been denied by the 
)’rector of the Veterans’ Bureau or 
ome appellate mandatory appointed 


by him."—Mara v. U. S., (D.C.N.Y.) 
54 F.(2d) 397, 399. 

ICotion to postdate the action so as 
to permit plaintiff to benefit by a 
disagreement which was not in legal 
existence at the time the petition was 
filed is not within the power of the 
court to grant, "for the allegation of 
disagreement speaks as of the date 
that it was asserted, by the act of fil¬ 
ing, and an order which would pro¬ 
vide that it be deemed to have been 
made at another time, would not al¬ 
ter the fact.*’—^Albek v. U. S., (D.C. 
N.Y.) 4 F.Supp. 1020, 1021. 
Jurisdiction generally see infra § 91. 
74. Wilson V. U. S., (C.C.A.C 0 I 0 .) 70 
P.(2d) 176—Stallman v. U. S., (C.C. 
A.Iowa) 67 P.(2d) 675—Maulis v. 
U. S., (D.C.Ill.) 56 P.(2d) 444. - 

Who is claimant; what is claim 
"There can be no disagreement 
within the meaning of the statute 
unless the Director is given informa¬ 
tion as to who is making a claim and 
as to what the claim is. Unless the 
Director is advised that some person 
is claiming to be entitled to the ben¬ 
efits of the contract and is asserting 
that, while it was in force, a contin¬ 
gency insured against occurred, he 
is in no position to agree or to disa¬ 
gree with the claimant as to the ques¬ 
tion of liability under the contract.” 
—^U. S. V. Peters, (C.C.A.Ark.) 62 F. 
(2d) 977, 979. 

Basis of denial 

"It mattered not that the action of 
the Veterans’ Bureau in denying the 
claim was based upon an unconstitu¬ 
tional Act of Congress also denying 
the right,”—^Harris v. U. S., (C.C.A. 
Idaho) 80 F.(2d) 612, 614, affirming 
76 F.(2d) 1010, reversing (D.C.) 5 
F.Supp, 368. 

I 75. McLaughlin v. U. S., (C.C.A.Okl.) 
74 P.(2d) 506—Eidam v. U. S., (C.C. 
A.Neb,) 74 P.(2d) 350—U. S. v. Col¬ 
lins, (C.C.A.W.Va.) 61 F.(2d) 1002 
—^U. S. V. Densmore, (C.C.A.Cal.) 
58 F.(2d) 748, certiorari denied 
Densmore v. U. S., 53 S.Ct. 24, 287 
U.S. 598, 77 L.Ed. 521—Taylor v. 
U. S., (D,C.N.C.) 57 F.(2d) 331— 
Mara v. U. S., (D.C.N.Y.) 54 P.(2d) 
397—^Anderson v. U. S., (D.C.Ky.) 

5 F.Supp. 269. 

"This provision that administrative 
relief must have been exhausted be¬ 
fore the veteran may have recourse to 
the courts . . . embodies the cor¬ 
rect principle under which federal 
courts should function in connection 
with the exercise of the powers of 
the federal executive; for the proper 

528 


zone of court action is not to fore¬ 
stall executive action, or to acceler¬ 
ate it, but to correct wrongs result¬ 
ing from usurpation of executive 
power due to the extra-legal or un¬ 
fair exercise thereof. Careful ob¬ 
servance of this principle not only 
leaves to administrative action what 
properly belongs there, but also re¬ 
lieves the courts of unnecessary bur¬ 
dens. It is obviously much better 
governmental practice to have as 
many claims as possible of the kind 
here involved dealt with by the Veter¬ 
ans Bureau.”—^Mara v. U. S., (D.C. 
N.Y.) 54 P.(2d) 397, 399. 

Prior to the amendment 

(1) “The meaning of the word ‘dis¬ 
agreement’ was left undefined and at 
large. Any denial of a claim, even 
though the denial were made by the 
humblest clerk in the Veterans’ Bu¬ 
reau, was a ground on which the 
plaintiff could predicate a disagree¬ 
ment giving the court jurisdiction.’’— 
McLaughlin v. U. S., (C.C.A.Okl.) 74 
F.(2d) 606, 507—Mara v. U. S., (D.C. 
N.Y.) 64 F.(2d) 397, 398. 

(2) "It is a matter of common 
knowledge that before the amendment 
of July 3, 1930, there was much un¬ 
certainty in many suits under this 
act to determine what constituted suf¬ 
ficient evidence of a disagreement to 
justify the bringing of the suit. 
... In order to clarify the law in 
this respect the amendment clearly 
defined what would constitute both 
a claim and a disagreement.”—^U. S. 
V. Collins, (C.C.A.W.Va.) 61 F.(2d) 
1002, 1004. 

(3) ‘Trior to the adoption of this 
amendment it had been held in many 
of the district courts that a denial by 
a subordinate agency to a veteran’s 
claim conferred upon him the choice 
to pursue an administrative remedy 
by means of an appeal to a higher 
authority of the Veterans’ Bureau, or 
to enter suit in the United States 
court for the purpose of determining 
his rights.”—Taylor v. United States, 
(D.aN.C.) 67 F.(2d) 331, 333. 

Effect in interpreting earlier act 

The earlier act conferring jurisdic¬ 
tion on the courts in the event of 
disagreement should be considered in 
the light of the amendment, "since 
the amendment reflects the intent of 
Congress.”—Pelkey v. U. S., 63 App. 
D.C. 211, 71 F.(2d) 221, 222. 

Retrospective operation of amend¬ 
ment 

(1) Under the clause of the amend¬ 
ment providing that, with the excep- 



the act of January 28, 1935 [49 U.S.St at L. p 1; a claim and rej'ection thereof by the veterans^ 

38 U.S.C.A. § 445 c], providing that a denial of bureau as a condition precedent to suit, and under 

a claim for insurance by the administrator of vet- the statutory definition of “claim^^ as meaning any 

crans affairs or any employee or agency of the writing which alleges permanent and total disability 

veterans administration designated therefor by the at a time when the contract of insurance was in 

administrator shall constitute a disagreement, the force, or which uses words showing an intention 

contention that there is no final decision where an to claim insurance benefits, particular writings have 

appeal is taken from the decision of the director of been held or held not to constitute claims or 

insurance to the administrator has been held un- to support the necessary disagreements. The dis- 

agreement required by the rule above stated must 
Whdt constitutes claim, denial, ot disagreement, be in respect of the claim upon which the action 

In the application of the rule above stated, requiring is based, and not of any other claim.'^^ The ques¬ 


tion of the paragraph defining claim 
and disagreement, it should “apply to 
all suits now pending against the 
United States ” such definitions apply 
to all suits thereafter filed.—^3\Ic- 
Laughlin v. U. S., (C.C.A.Okl.) 74 P. 
(2d) 506, 507—^U. S. v. Earwood, (C. 
C.A.Ga.) 71 P.(2d) 507, vacated in 
view of later legislation Earwood v. 

U. S., 55 S.Ct. 511, 294 U.S. 695, 79 L. 
Ed. 1233, and not following Westling 

V. U. S., (C.C.A.Idaho) 64 P.(2d) 464, 
465. 

(2) “The Congress, we think, re¬ 
quired every claimant who had not 
already sued to reach a final dis¬ 
agreement by appeal to the Director, 
or his successor the Administrator.” 
—U. S. V. Earwood, (C.C.A,Ga.) 71 P. 
(2d) 507, 508, vacated in view of later 
legislation Earwood v. U. S., 55 S. 
Ct. 511, 294 U.S. 695, 79 L.Ed. 1233. 

(3) Thus the definitions apply to 
an action brought after the enactment 
of the amendment or a claim filed 
with and denied by a regional man¬ 
ager of the veterans’ bureau before 
the amendment,—McLaughlin v. U. S., 
supra. 

(4) On the other hand, it has been 
held that “the statute may well be 
construed to mean that the new defini¬ 
tion is to be given only prospective 
operation; that is, that it is to be 
confined to suits in which claimants’ 
applications had been filed in the Bu¬ 
reau after, or were pending therein 
on, July 3, 1930,” the date of the 
amendment.—Westling v. U. S., su¬ 
pra. To same effect Yount v. U. S., 
(D.C.Mo.) 8 P.Supp. 545. 

(5) Retrospective operation of stat¬ 
utes generally see supra § 66 d. 

7€. Robinson v. U. S., (C,C.A.Tex.) 

84 P.(2d) 885. 

77. Particular writings held claims 

(1) Beneficiary’s affidavit on a form 
prescribed by the veterans’ bureau 
containing statements in support of 
his “claim to such insurance,” not¬ 
withstanding nothing was contained 
therein to show that disability prior 
to insured’s death was the basis of 
the claim.—^U. S. v. Martin, (C.C.A. 
Kan.) 80 P.(2d) 460. 

(2) Writing applying for payment 

60.J.S.—34 


of war risk insurance at the rate of 
fifty-seven dollars and fifty cents per 
month since June 15, 1919, when the 
writer had ten thousand dollars in¬ 
surance in full force, and stating that 
the application was made on the 
ground of total and permanent disa¬ 
bility at and ever since that date.— 
Burgett V. U. S., (C.C.A.I11.) 80 F. 
(2d) 151. 

(3) A letter written by the insur¬ 
ed’s wife advising the veterans' ad¬ 
ministration of war risk insurance 
that insured was totally and perma¬ 
nently disabled when discharged and 
demanding payment in accordance 
with the terms of the policy.—^Ray¬ 
mond V. U. S., (D.C.Mo.) 4 P.Supp. 
757. 

Claim effective as of later date 

A claim of total and permanent 
disability from and after one date, 
asserting a permanent condition, is 
necessarily a claim of total and per¬ 
manent disability as of a later date 
on which the policy is still in force. 
—U. S. V. Albertjr, (C.C.A.Okl.) 63 F. 
(2d) 965. 

Pstoppel to deny filing of claim 

(1) Where a claim filed by a veter¬ 
an’s widow was denied on the mer¬ 
its, United States is estopped, in an 
action by his mother as beneficiary, 
to assert that no claim was filed.— 
Hunnewell v. U. S., (D.C.N.H.) 2 F. 
Supp, 389. 

(2) Infants’ guardians are entitled 
to maintain suit on a policy issued 
to the infants’ father, although no 
claims had been filed by two of the 
infants, where government denied 
claim of other infant on the merits, 
the government being estopped to as¬ 
sert that no claim had been filed on 
the risk and denied.—Robinson v. U. 
S., (D.C.N.Y.) 12 F.Supp. 160. 

(3) Estoppel generally see supra § 

78. 

What constitutes claim as respects 

statute of limitations see infra § 

92 b. 

78. “letters making inquiry or re¬ 
questing information do not consti¬ 
tute a claim.”—Chavez v. U. S., (C. 
C.A.N.M.) 74 F.(2d) 508, 509. To 
same effect U. S. v. Primilton,. (C.C. 
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ALa.) 76 P.(2d) 555, 557-—Wilson v. 
U. S.. (C.C.A.C 0 I 0 .) 70 F.(2d) 176, 178 
—Owens V. U. S., (D.C.La.) 7 F.Supp. 
757, 758. 

Statement of partial disability 

(1) Such a statement by the claim¬ 
ant negatives an intention to claim 
war risk insurance benefits.—U. S. v. 
Journey, (C.C.A.Kan.) 82 P.(2d) 772. 

(2) An answer by a war veteran, 
on a form called “Application of Per¬ 
son Disabled in and Discharged from 
Service,” to a question as to the na¬ 
ture and extent of the disability 
claimed, reading “10% harsh, high 
pitched breathing,” negatives the con¬ 
tention that the application filed must 
be presumed to have had the effect 
of a claim for insurance because cer¬ 
tain questions therein elicited infor¬ 
mation regarding war risk insurance. 
—Ross V. U. S., (C.C.A.I11.) 77 F.(2d) 
212 . 

(3) Partial disability as not cov¬ 
ered see supra § 81. 

Statements held claim for compen¬ 
sation only, and not for insurance 
benefits.—Ross v. U. S.. (C.C.A.I11.) 
77 P.(2d) 212. 

79. Egan v. U. S., (C.C,A.I1I.) 80 P. 

(2d) 404—U. S. V. Peters, (C.C.A. 

Ark.) 62 P.(2d) 977—U. S. v. Kerr, 

C.C.A.Or.) 61 F.(2d) 800—Smith 

V. U. S., (D.aiowa) 56 P.(2d) 636 

—^Berntsen v, U. S., (C.C.A.Cal.) 41 

P.(2d) 663. 

The discontinuance of payments 
made under an earlier claim does not 
create a presumption of disagreement 
as to a claim for payments to cover 
a later period.—Egan v. U. S., (C.C.A. 
Ill.) 80 F.(2d) 404—Smith V. U. S., 
(D.C.Iowa) 56 P.(2d) 636. 

Holding to other effect 

“While there may be some techni¬ 
cal difference between asking that the 
policy of insurance be revived and the 
insurance thereunder paid to claim¬ 
ant and asking that insurance be paid 
on the ground that total and perma¬ 
nent disability occurred before the 
policy lapsed, there can be no ques¬ 
tion but that the claim and rejection 
here dealt with the very same ques¬ 
tions which are involved in this liti¬ 
gation; and it would be carrying tech- 
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tion whether or not there was a disagreement must | denial of the claim which constitutes a disagree- 
he determined from the facts in each case.*® The [ ment founding the court’s jurisdiction must now be 


nicality to a ridiculous extreme to 
deny recovery because of the differ¬ 
ence between the claim as filed and 
the claim sued on.”—^U. S. v. Town¬ 
send. (C,C.A.N.C.) 81 P.(2d) 1013, 
1014. 

sa. U. S. V. Alberty, (C.C.A.Okl.) 63 

P.(2d) 965—Straw v. U. S., (QC-A. 

Cal.) 62 F.(2d) 757. 

Disagreement held established 

(1) Refusal of the government to 
recognize a trust agreement or dec¬ 
laration of trust and to pay over mon¬ 
ey in accordance therewith.—Calhoun 
V. XJssery, (D.C.La.) 46 F.(2d) 496— 
Christensen v. Christensen, (D.C.N. 
Y.) 14 F.(2d) 475. 

(2) A letter from the director of 
the bureau of war risk insurance to 
the attorney for claimant that fur¬ 
ther consideration of the claim by 
the veterans* administration was pre¬ 
cluded by the repeal of laws relating 
to renewable term insurance by the 
Economy Act, and that further inquiry 
or correspondence would be of no 
avail.—U. S. v. Bryan, (C.C.A.La.) 82 
F.(2d) 784. 

(3) Where a party, acting for plain¬ 

tiffs. submitted letters to the chief 
of the awards division of the vet¬ 
erans’ bureau, asking that the policy 
be revived and insurance thereunder 
paid, and the answer of the chief of 
the awards division “not only denied 
that insured had any degree of disa¬ 
bility while the policy was in force, 
but also asserted that when insured 
became totally and permanently dis¬ 
abled the policy had lapsed,” a dis¬ 
agreement was established.—^U. S. v. 
Townsend, (C.C.A.N.C.) 81 P.(2d) 

1013, 1014. 

(4) Rejection of a claim by letter 
from a regional director of the vet¬ 
erans’ administration, stating that 
the claim was barred and that the vet¬ 
erans’ administration could take no 
further action, constituted a disagree¬ 
ment.—^Harris v. U. S., (C.C.A.Idaho) 
80 F.(2d) 612, arnrming 76 P.(2d) 
1010, reversing (D.C.) 5 P.Supp. 368. 

(5) A letter from the bureau’s gen¬ 
eral counsel, advising claimant that 
the director had denied his claim un¬ 
der war risk policy, is prima facie 
proof of a disagreement.—^Palbo v. XJ. 

S., (C.C.A.Idaho) 64 P.(2d) 948, fol¬ 
lowed in (Mont) McCleary v. IT. S., 
64 P.(2d) 1016, certiorari granted 
(Idaho) Palbo v. U. S., 54 S.Ct. 100, 
290 U.S. 618, 78 L.Ed. 540, afiirmed 54 
S.Ct 456, 291 U.S. 646, 78 L.Ed. 1042. 

(6) A statement by the veterans’ 
administration that the claim was 
barred and that there was no law 
under which a disagreement could be 
based was the equivalent of a denial 
of the claim.—O’Kane v. U. S., (D.C, 
Pa.) 15 P.Supp. 1070. 


(7) Prior to July 3, 1930, the date 
of the amendment defining “disagree¬ 
ment,” the denial of a claim for a 
rating of permanent and total dis¬ 
ability made by the central board of 
appeals, an intermediate appellate 
agency of the veterans' bureau, with¬ 
out appeal to the director, was an ef¬ 
fective disagreement—Westling v. U. 

S., (C.C.A.Idaho) 64 P.(2d) 464—Nor¬ 
ton V. U. S., (D.C.Tenn.) 57 P.(2d) 
869. 

(8) Prior to the amendment, “a 
denial of a claim by a regional man¬ 
ager of the Veterans’ Bureau would 
have constituted a valid disagree¬ 
ment.”—^McLaughlin v. U. S., (C.C.A. 
Okl.) 74 P.(2d) 506, 507. 

(9) Prior to that date, the denial 
by a regional manager of the veter¬ 
ans’ bureau of a rating of total and 
permanent disability was a disagree¬ 
ment—U. S. V. Hill. (C.C.A.Ark.) 62 
F.(2d) 1022. 

(10) Action of the director of the 
veterans* bureau in approving the rec¬ 
ommendation of the advisory group 
on appeals that insured’s appeal for 
a total and permanent disability rat¬ 
ing be denied, thereby denying the 
claim, constitutes a disagreement 
—Miller V. U. S., (D.C.N.Y.) 57 P.(2d) 
889. 

(11) Other cases holding disagree¬ 

ment established.—Cunningham v. U. 

S., (C.C.A,Tex.) 67 P.(2d) 714—U. S. 
V. Alberty, (C.C.A,OkL) 63 F.(2d) 965 
—U. S. V. Kerr, (C.C.A.Or.) 61 F. 
(2d) 800—Roberts v. U. S., (D.C. 
Iowa) 56 P.(2d) 639—U. S. v. De 
Armond, (C.C.A.Mo.) 48 P.(2d) 465 
—Shambegian v. U. S., (D.C.R.I.) 

14 F.Supp. 93. 

(12) SuflfLciency of evidence to show 
disagreement see infra § 97 e. 
Disagreement held not established 

(1) A reply by the director of vet¬ 
erans’ administration to a letter 
which did not present a claim can¬ 
not be construed as a denial of the 
claim.—^Wilson v. U. S., (C.C.A.C 0 I 0 .) 
70 F.(2d) 176. 

(2) Where a claim was rejected by 
the board of appeals, but no appeal 
was taken to the director of the vet¬ 
erans* bureau or his successor, the 
administrator of veterans* affairs, an 
action filed after the amendment, of 
July 3, 1930, was premature, there 
being no disagreement.—U. S. v. Ear- 
wood, (C.C.A.Ga.) 71 F.(2d) 507, va¬ 
cated in view of later legislation E«.r- 
wood V. U. S., 55 act 611, 294 U.a 
695, 79 L.Ed. 1233. 

(3) An award of war risk insurance 
benefits to another than claimants by 
the veterans’ bureau is insufficient 
denial of the claim to constitute a 
disagreement.—Chavez v. IT. S., (C.C. 
A.N.M.) 74 F.(2d) 508. 
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(4) An informal conversation be¬ 
tween a member of a rating board and 
insured was not a denial of the claim 
constituting a disagreement.—^U. S. 
v. Burleyson, (C.C.A.Cal.) 44 F.(2d) 
502. 

(5) Other cases holding disagree¬ 
ment not established.—U. S. v. Jour¬ 
ney, (C.C.A.Kan.) 82 F.(2d) 772—^Bur- 
gett V. U. S., (C.C.A.I1I.) 80 F.(2d) 
151—Kemp v. U. S., (C.C.A.I11.) 77 F. 
(2d) 213—Ross V. U. S., (C.C.A.I1L) 

77 P.(2d) 212—U. S. v. Primilton, (C. 
C.A.La.) 76 P.(2d) 555—U. S. v. Pe¬ 
ters, (C.C.A.Ark.) 62 F.(2d) 977—U. 
S. V. Collins, (C.C.A.W.Va.) 61 P.(2d) 
1002—Taylor v. U. S., (D.C.N.C.) 57 
P.(2d) 331—Smith v. U. S.. (D.C.Iowa) 
56 P.(2d) 636—Coats v. U. S., (D.C. 
S.C.) 9 P.Supp. 444—Owens v. U. S., 
(D.C.La.) 7 P.Supp. 757—^Anderson v. 
U. S., (D.C.Ky.) 6 P.Supp. 269. 

(6) Sufflciency of evidence to show 
disagreement see infra § 97 e. 

Action, before or after appeal taken 

(1) A claimant cannot, pending an 
appeal taken from the ruling of an in¬ 
ferior trier In the veterans* bureau 
to the head of the department, main¬ 
tain an action on the certificate, there 
being no disagreement which contem¬ 
plates final termination of the action 
by claimant before the bureau; and 
the filing of a complaint in the dis¬ 
trict court does not operate as an 
abandonment of the appeal to the cen¬ 
tral board of appeals.—^Hansen v. U. 

S., (C.aA.Ill.) 67 F.(2d) 613, certio¬ 
rari denied 54 S.Ct. 454, 291 U.S. 670, 

78 L.Ed. 1060. 

I (2) An action could not be main¬ 
tained where insured appealed, before 
or after the action was instituted, 
from the denial of his claim by the 
regional manager of the veterans* bu¬ 
reau to the director of the bureau.— 
Thelin v. U. S., (aC.A.111.) 73 P.(2d) 
101 . 

(3) Where claimant stated at the 
time of filing an application for 
benefits and again on receiving no¬ 
tice of denial of his claim by a sub¬ 
ordinate official of the veterans* bu¬ 
reau that it was his intention to ap¬ 
peal the case to the director of the 
bureau, the court had no jurisdiction 
of a suit on the policy where claim¬ 
ant had not notified the bureau of 
any change of intent.—^Brown v. IT. 

S., (C.C.A.I11.) 73 P.(2d) 309. 

(4) “The taking of the appeal [to 
the board of appeals] from the denial 
[by the regional adjudication officer] 
annulled its operative effect as a ba¬ 
sis for bringing the action, if it oth¬ 
erwise existed,’*—^Anderson v. U. S., 
(D.C.Ky.) 5 F.Supp. 269, 272. 

Effect of regulation empowering In. 
surance claims council 

(1) Before the adoption of a reg- 
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formal,SI final,S2 and affirmative,^^ and a positive 
disagreement has been required; S4 thus, failure of 
the administrative body or officer to pass or act 
upon the claim is not a denial or disagreement, 
even if a reasonable time has elapsed or the delay 
is regarded as unreasonable,S® and particularly if 
such failure is due to insured’s refusal to cooperate 
by supplying requested information in accordance 

with a regulation.^? 

Waiver of requirements. No officer is authorized 
to waive any of the terms of the requirements as 
to disagreement imposed by statute as prerequisite 
to jurisdiction.^^ 


b. Otiier Oonditioiis Precedent 

Under a policy provision for payment on proof of dis¬ 
ability or death while the policy is in force, disability 
or death must happen during that period, but proof 
may be made thereafter. Under a provision for relating 
benefits back to a date before receipt of proof of dis¬ 
ability, furnishing such proof is a condition precedent to 
recovery of back benefits. 

Under provisions of a policy to the effect that, 
on due proof of total permanent disability or death 
while the policy is in force, payments shall be made, 
disability or death must happen while the policy is 
in force, but the proof thereof may be made in a 
reasonable time afterward.^^ Under a provision 


ulation authorizing’ the insurance 
claims council to make final decisions 
on disputed claims, only the director 
of the bureau or his designated agent 
could finally cause a disagreement en¬ 
titling claimant to sue.—^Boan v. U. 

S.. (D.aidaho) 3 F.Supp. 219. 

(2) A suit brought within forty-one 
days after plaintiff received a letter 
from the director of insurance stat¬ 
ing that the insurance claims coun¬ 
cil’s disallowance of the claim before 
the adoption of a regulation author¬ 
izing it to make final decision thereon 
might be considered final will not be 
dismissed for failure to prove a dis¬ 
agreement.—^Boan V. U. S., supra. 

(3) Following the adoption of that 
regulation, appeal to the administra¬ 
tor of veterans’ affairs from the de¬ 
cision of the insurance claims council 
denying a claim is not a condition 
precedent to suit on the policy, al¬ 
though it is a right granted to claim¬ 
ant—Raymond v. U. S., (D.C.Mo.) 4 
F.Supp. 757. 

(4) A decision of the insurance 
claims council disallowing a claim, 
and not the decision of the adminis¬ 
trative board of appeals affirming the 
council’s decision constitutes a dis¬ 
agreement.—Thomas v. U. S., (D.C. 
Minn.) 12 F.Supp. 639. 

(5) Even if the administrator of 
veterans’ affairs had authority to re¬ 
quire the administrative board of ap¬ 
peals to entertain an appeal from an 
adverse decision of the insurance 
claims council after the expiration of 
the appeal period, a claimant failing 
to appeal within the statutory period 
could not invoke the administrator’s 
prerogative where the claimant had 
taken no steps to obtain such or¬ 
der from the administrator.—^Thomas 
V. U. S., supra. 

81. Mara v. U. S., (D.C.N.T.) 54 F. 

(2d) 397. 

8i2. Mara v. IT. S., supra. 

Denial effective as of later date 

A denial of a claim of total and 
permanent disability from and after 
one date is a denial of. total and per¬ 
manent disability on a later date, 


on which the policy is still in force, 
and of the right to benefits from that 
date.—U. S. v. Alberty, (C.C.AOkl.) 
63 F.(2d) 965. 

83. Ginochio v. U. S., (C.C.A.I11.) 74 
F.(2d) 42, affirming (D.C.) 8 F.Supp. 
389. 

”A denial cannot be implied from 
nonaction.”—Maulis v. U. S., (D.C. 
Ill.) 56 F.(2d) 444, 446. To same ef¬ 
fect Ginochio V. U. S., (C.C.A.I11.) 74 
F.(2d) 42, 44, affirming (D.C.) 8 F. 
Supp. 389. 

84i. Scranton Lackawanna Trust Co. 
V. U. S., (D.aPa.) 57 F.(2d) 210. 

85. U. S. V. Journey, (C.C.A.Kan.) 82 
F.(2d) 772—-U. S. v. Bell, (C.C.A. 
N.C.) 80 F.(2d) 516—Burgett v. U. 
S„ (C.C.A.I11.) 80 F.(2d) 151—Kemp 
V. U. S., (C.C.A.I11.) 77 F.(2d) 213 
—Maulis V. U. S., (D.C.Ill.) 56 F. 
(2d) 444—Taylor v. U. S., (D.C.S.C.) 
9 F.Supp. 443—^Anderson v. U. S., 
(D.C.Ky.) 5 F.Supp. 269. 
Apparently so holding Ross v. U. 
S., (C.C.A.IU.) 77 F.(2d) 212. 

“Until the Veterans’ Bureau, even 
under the Act of 1924 and before the 
amendment of 1930, has taken some 
action on the claim, there can be no 
disagreement to grant jurisdiction to 
this court.”—Smith v. U. S., (D.C. 
Iowa) 56 F.(2d) 636, 638. 

Reason for rule 

“The statute authorizing Jurisdic¬ 
tion in such cases . . . cannot be 
enlarged by implication. Regardless 
of what may seem to this court equi¬ 
table, or what we may deem should 
have been enacted by Congress, we 
cannot go beyond the language of the 
statute.”—Ginochio v. U. S., (C.C.A. 
Ill.) 74 F.(2d) 42. 44, affirming (D.C.) 
8 F.Supp. 389. 

Solding contrary before amendment 
“While it is true the act contem¬ 
plates, and very properly, that it 
should be administratively applied, 
and that resort should be had to the 
courts only where the administrator 
has failed to grant relief, it is the 
height of unreason to say that the 
director can unreasonably delay ac¬ 
tion on a claim and thus oust the 
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courts of jurisdiction until he is rea¬ 
dy to confer it on them.”—^Dobbie v. 

U. S., (D.C.Tex.) 19 P.(2d) 656, 657, 
distinguished in Anderson v. U. S., 
(Ky.) 5 F.Supp. 269, 272, as having 
been “decided before the amendment 
of July 3, 1930, to section 19 of the 
World War Veterans’ Act of 1924.” 

86. U. S. V. Bell, (C.C.A.N.C.) 80 F. 
(2d) 516—Smith v. U. S., (D.C. 
Iowa) 56 P.(2d) 636—Taylor v. U. 

S., (D.C.S.C.) 9 F.Supp. 443—An¬ 
derson V. U. S., (D.C.Ky.) 5 F.Supp. 
269. 

Question outside court’s province 
“The question of whether the Direc¬ 
tor or the Bureau acted arbitrarily 
and failed to act within a reasonable 
time is without the province of deci¬ 
sion by this court where there is no 
jurisdiction to inquire into that ques¬ 
tion.”—Smith V. U. S., (D.C.Iowa) 56 
F.(2d) 636, 638. 

Sixty-days’ delay held not unrea¬ 
sonable, whether or not unreasonable 
delay amounts to a denial of the 
claim,—Griffin v. U. S., (C.C.A.I1L) 60 
F.(2d) 339. 

Fifteen months’ delay held not un¬ 
reasonable as a matter of law, so as to 
constitute a disagreement.—^Ginochio 

V. U. S., (D.C.I11.) 8 F.Supp. 389, af¬ 
firmed (aUA.) 74 F.(2d) 42. 

87. Burgett v. U. S., (C.C.A.I1L) 80 
F.(2d) 151. 

88. Harp V. U. S., (D.C.Ark.) 2 F. 
Supp. 32. 

Director of insurance 

An insured not appealing from the 
denial of his claim by the insurance 
claims council could not maintain 
suit, notwithstanding a letter from 
the director stating that he might 
consider such denial final for the pur¬ 
pose of instituting suit.—^Harp v. U. 

S., (D.C.Ark.) 2 F.Supp. 32. 

Waiver by government officers gener¬ 
ally see supra § 78. 

89. Boyett V. U. S., (C.C.A.Ga.) 86 F 
(2d) 66, 68. 

“Disability or death during the lif< 
of the policy is a condition of liabil 
ity, but proof of it at some later tim< 
[is only a prerequisite of payment 
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that total disability benefits may relate back to a 
date not exceeding six months prior to receipt of 
proof of such disability, the furnishing of such 
proofs is a condition precedent to the right to re¬ 
cover back benefits.^® 

Cancellation, surrender, or rescission of a con¬ 
verted policy as a condition upon recovery on the 
original policy is considered above in § 70 b; pro¬ 
curing of a rating of disability or incompetence as 
a condition precedent to recovery, under a statute 
providing for waiver of premiums, supra in § 76 
a; submission of the question of compensation to 
the veterans’ bureau as a condition precedent to 
the application of uncollected compensation to pre¬ 
vent lapse, supra in § 76 b; and institution of suit 
within the time allowed as a condition precedent 
to jurisdiction infra, in § 92 b. 

§ 90. — Defenses 

Fraud In procuring a policy is a defense to an ac- 
tion or claim thereon. The receipt of disability compen¬ 
sation is not. 

Fraud in the procurement of a war risk insur¬ 
ance policy is an effective defense to an action or 
claim thereon;likewise, as appears in § 77 su¬ 
pra, as to the reinstatement of such a policy. The 
receipt of compensation for disability is not a de¬ 
fense to an action on a war risk policy by an in¬ 
sured who is totally and permanently disabled.^2 
If, by reason of the existence of the required dis¬ 
agreement, as discussed in § 89 supra, plaintiff had 
a right to bring an action on a policy of war risk 
insurance when he did, the subsequent making of 
an award by the veterans’ bureau does not deprive 
him of the right to judgment.93 

Jurisdiction as to defenses is considered infra § 
91, and burden of proof with respect thereto, infra 
§ 97 c; escheat as a defense is considered in § 
84 supra. 


§ 91. -- Jurisdiction and Venue 

The district courts’ power over war risk insurance 
controversies is analogous to that delegated to the court 
of claims; and they have power to determine the gov¬ 
ernment’s defenses to suit. The Jurisdiction of the 
court of the district in which claimant resides Is ex¬ 
clusive, and a motion for change of venue on the 
ground of the judge’s prejudice has been denied. 

The pow’er delegated by congress to the district 
courts to hear and determine controversies over 
war risk insurance policies is not such as is vested 
by the constitution, but is analogous to the power 
delegated to the court of claims with reference to 
other claims against the United States.^^ A plea 
to the jurisdiction of the court has been sustained 
as against an amended petition filed on January 10, 
1934, under the Act of March 20, 1933 (38 U.S. 
CA. § 717), repealing all laws granting or pertain¬ 
ing to yearly renewable term insurance.^® jhe 
jurisdiction given the court to determine a con¬ 
troversy over a money claim on a war risk insur¬ 
ance policy gives it the power to determine defens¬ 
es asserted by the government in a suit on the 
policy.^® 

Jurisdiction of the courts to award recovery 
where unpaid compensation is applied to prevent 
lapse is considered in § 76 b supra; jurisdiction 
with respect to refusal of reinstatement, in § 77 
supra; disagreement between the veterans’ bureau 
and claimant as prerequisite to the court’s jurisdic¬ 
tion, in § 89 supra; and institution of suit within 
the time permitted as a condition precedent to ju¬ 
risdiction, in § 92 infra. 

Under the statute, an action on a policy of war 
risk insurance is properly brought in the district 
in which claimant resides; and the jurisdiction 
conferred by congress on the court of that district 
over the subject matter of the action is exclusive.^S 
Omission of claimant suing on such a policy to 
mail a copy of the petition and citation to the at¬ 
torney general and file a certificate showing such 
mailing has been held not jurisdictional.^^ 


Payment waits on due proof, bn' ma¬ 
tured obligation to pay does not 
. . The disability like the death 
must occur while the policy is in 
foroe, but proof of it is not required 
to be made before the next premium 
would otherwise have been due nor 
within the grace period.”—^Boyett v. 
U. S., supra. 

9a U. S. V. Meyer, (C.C.A.N.J.) 76 
F.(2d) 354. 

91. U. S. V. Elliott (C.C.A.Ala.) 73 
F.(2d) 374—Unglaub v. U. S., (C. 
C.A.I11.) 57 F.(2d) 650. 

Deslgmation of beneficiary 
An insured naming as beneficiary, 


as being his sister, one who is in fact 
his cousin and therefore not within 
the permitted class of beneficiaries 
commits a fraud on the government 
—Mitskus’ Estate, 13 Pa.Dist. & Co. 
387. 

92. Jennings v. XT. S., (C.C.A.Ga.) 73 
P.(2d) 470. 

Admissibility of evidence as to receipt 
of compensation see infra § 97 d. 

93. Anderson v. U. S., (D.C.Ky.) 5 
F.Supp. 269. 

94. U. S. V. Hossmann, (C.C.A.MO.) 
84 F.(2d) 808. 

95. Bigley v. XJ, S., (D.aTex.) 6 F. j 

Supp. 748. I 
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The clause saving pending actions, 
in the statute, does not apply, since 
there was no suit pending, as regards 
the alleged new cause of action at the 
time of the approval and taking ef¬ 
fect of the statute.—^Bigley v. U. S., 
(D.C.Tex.) 6 F.Supp. 748. 

9a U. S. V. Golden, (C.C.A.N.M.) 34 
F.(2d) 367. 

97. Miller v. XJ. S., (D.C.N.T.) 57 F. 
(2d) 889—Munro v. XJ. S., (D.C.N. 
Y.) 10 F.Supp. 412. 

98. Munro v. XJ. S., (D.C.N.Y.) 10 
F.Supp. 412. 

99. Little V. XJ. S., (D.C.La.) 54 F. 
(2d) 711. 
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Motion for a change of venue, on the ground of 
the judge’s prejudice, has been denied.^ 

§ 92. - Time to Sue, Limitations, and 

Laches 

a. Excessive delay in general 

b. Statutes of limitation 

a. Excessive Delay in General 

In the absence of evidence explaining or excusing 
it, excessive delay in claiming or suing on the policy 
after its lapse, while not conclusive, is strong evidence 
or a strong circumstance to show that the insured was 
not totally and permanently disabled before such lapse. 


Apart from the application of statutes of limita¬ 
tion, discussed in subdivision b of this section, ex¬ 
cessive delay in making claim or bringing suit un¬ 
der a war risk insurance policy, after its lapse, is 
incompatible with a belief on the part of insured 
that he was totally and permanently disabled during 
the period while the policy was in force; ^ and, 
in the absence of clear and satisfactory evidence 
explaining, excusing, or justifying it,^ such delay, 
while not conclusive,^ and not operative as a legal 
bar,5 is to be taken as strong evidence or a strong 
circumstance to show that insured was not totally 
and permanently disabled before the policy lapsed 
or expired,6 and adds to the weight of the burden 


Froceedinifs will be stayed to give 
plaintiff time to comply with the law. 
—Little V. U. S., (D.C.La.) 54 F.(2d) 
711. 

1. Johnson v. U. S., (D.C.Wash.) 35 
F.(2d) 355. 

Reason for decision 

“No statute authorizing a change of 
venue in present circumstances is 
cited or found.”—Johnson v. U. S., 
<D.C.Wash.) 35 F.(2d) 355, 356. 

2. Miller v. U. S.. (Ga.) 55 S.Ct. 440, 
affirming (C.C.A.) 71 F.(2d) 361. 
certiorari granted 55 S.Ct. 212, 293 

U. S. 551, 79 L.Bd. 654, rehearing de¬ 
nied 55 S.Ct. 635—Lumbra v. U. S., 
(Vt.) 54 S.Ct. 272, 290 U.S. 551, 78 
L.Ed. 492, affirming (C.C.A.) U. S. 

V. Lumbra, 63 F.(2d) 796, certiorari 
granted Lumbra v. U. S., 54 S.Ct. 
58, 290 U.S. 611, 78 L.Ed, 535—U. 
S. V. Bodge, (C.C.A,Kan.) 85 F.(2d) 
433—Hughes v. U. S„ (C.C.A.Okl.) 
83 F.(2d) 76—Foote v, U. S., (C.C. 
A.Ga.) 80 F.(2d) 48—U. S. v. West, 
(C.C.A.Kan.) 78 F,(2d) 785—Ste¬ 
phenson V, U. S., (C.C.A.MO.) 78 F. 
(2d) 355—Green wall v. U. S., (C. 
C.A.Ark.) 76 F.(2d) 713—U. S. v. 
Hodges, <C.C.A.Tenn.) 74 F.(2d) 617 
—U. S. V. McShane, (C.C.A.C 0 I 0 .) 
70 F.(2d) 991, certiorari denied Mc¬ 
Shane V. U. S., 55 S.Ct. 141—U. S. 
v. Derrick, (C.C.A.Okl.) 70 F.(2d) 
162—Dyer v. U. S., (C.C.A.Idaho) 
66 F.(2d) 788—U. S. v. Hairston, (C. 
C.A.Ark.) 55 F.(2d) 825—Elliott v. 
U. S., (D.aKy.) 13 F.Supp. 132— 
Crouch V. U. S., (D.CW.Va.) 11 F. 
Supp. 232—^Parrigan v. U. S., (D.C. 
Ky.) 6 F.Supp. 333. 

“In most cases the insureds lapsed 
their policies when they left the serv¬ 
ice in 1919. They did not consider 
themselves then totally and perma¬ 
nently disabled. If they had, they 
would have made claims under their 
policies, and, if there had been any 
substantial doubt in their minds as 
to whether they were not so disabled, 
they would have paid premiums in 
order to avoid any controversy over 
their right to collect upon the poli¬ 
cies.”—Eggen V. U. S., (C.C.A.Minn.) 


58 F.(2d) 616, 618, quoted in Smith v. 
U. S.. (D.C.Ky.) 5 F.Supp. 475. 

Particular periods 

(1) Fourteen or fifteen years.— 
Crouch V. U. S., (D.C.W.Va.) 11 F. 
Supp. 232. 

(2) Over fourteen years.—^U. S. v. 
Hodges, (C.C.A.Tenn.) 74 F.(2d) 617. 

(3) More than thirteen years.— 

U. S. V. West, (C.C.A.Kan.) 78 F.(2d) 
785. 

(4) More than twelve years.—^U. S. 

V. Derrick, (C.C.A.Okl.) 70 F.(2d) 162 
—Parrigan v. U. S., (D.C.Ky.) 6 F. 
Supp. 383. 

(5) Twelve years.—^Miller v. U. S., 
(Ga.) 55 S.Ct 440, affirming (C.C.A.) 
71 F.(2d) 361, certiorari granted 55 S. 
Ct 212, 293 U.S. 551, 79 L.Ed. 654, 
rehearing denied 55 S.Ct. 635. 

(6) Nearly eleven years.—Smith v. 
U. S., (D.C.Ky.) 5 F.Supp. 475. 

(7) At least ten years.—Stephen¬ 
son V. U. S., (C.C.A.MO.) 78 F.(2d) 355. 

(8) Ten years.—^Lumbra v. U. S., 

(Vt) 54 S.Ct 272, 290 U.S. 551, 78 
L.Ed. 492, affirming (C.C.A.) U. S. v. 
Lumbra, 63 F.(2d) 796, certiorari 

granted Lumbra v. U. S., 54 S.Ct. 58, 
290 U.S. 611, 78 L.Ed. 535—U. S. v. 
Hairston, (C.C.A.Ark.) 55 F.(2d) 825. 

Scatter for consideration of Jury.— 
Hayden v. U. S., (C.C.A.Wash.) 41 F. 
(2d) 614. 

3. U.S.—^Lumbra v. U. S., (Vt) 54 
S.Ct 272, 290 U.S. 551, 78 L.Ed. 492, 
affirming (C.C.A.) U. S. v. Lumbra, 
63 F.(2d) 796, certiorari granted 
Lumbra v. U. S., 54 S.Ct 58, 290 U. 
S. 611, 78 L.Ed. 535—Harris v. U. 
S., (C.C.A.Va.) 70 F.(2d) 889—U. S. 
V. Reid, (C.C.A.N.C.) 70 F.(2d) 518 
—^U. S. V. Johnson, (C.C.A.Okl.) 
70 F.(2d) 399—^Huffman v. U. S., 
(C.C.A.Va.) 70 F.(2d) 266—U. S. v. 
Derrick, (C.C.A.Okl.) 70 F.(2d) 162 
—^U. S. V. Green, (C.C.A.M 0 .) 69 
F.(2d) 921—Elliott v. U. S., (D.C. 
Ky.) 13 F.Supp. 132—Crouch v. U. 
S., (D.C.W.Va.) 11 F.Supp. 232. 
Dictum Kern v. U. S., (C.C.A.N.M.) 
74 F.(2d) 450. 


D.C.—Atkins v. U. S., 63 App.D.C. 164, 
70 F.(2d) 768. 

“A conjecture or surmise, unsup¬ 
ported by proof, that the claim might 
have been made to the Veterans' Bu¬ 
reau many years before the suit was 
brought cannot properly be accepted 
as a substitute for the required clear 
and satisfactory evidence.”—^U. S. v. 
McCoy, (C.C.A.Ala.) 73 F.(2d) 786, 
787. 

Payment by government; reliance on 
doctor 

An insured is not guilty of laches 
in seeking to recover seven years 
after he incurred total and perma¬ 
nent disability, where the govern¬ 
ment paid installments for three of 
those years, and thereafter govern¬ 
ment doctors advised that the dis¬ 
ability was temporary only.—^U. S. v. 
Golden, (C.C.AN.M.) 34 F.(2d) 367. 

4. U. S. V. Higbee, (C.C.A.Utah) 72 
F.(2d) 773—Harris v. U. S., (C.C.A. 
Va.) 70 F.(2d) 889—Dyer v. U. S., 
(C.C.A.Idaho) 66 F.(2d) 788. 

Pact to be considered by jury.— 

U. S. V. Higbee, (C.C.AUtah) 72 F. 
(2d) 773—U. S. V. Nickle, (C.C.A.M 0 .) 
70 F.(2d) 873. 

5. U. S. V. Wilson, (C.C.A.Kan.) 78 
F.(2d) 465—U. S. v. Flippence, (C. 
C.A.Utah) 72 P.(2d) 611—U. S. v. 
Linkhart, (C.C.A.I11.) 64 F.(2d) 747. 
“The delay which operates as a le¬ 
gal bar is that fixed by Congress in 
the . . . statute.”—U. S. Wil¬ 
son, (C.C.A.Kan.) 78 F.(2d) 465, 468. 
To same effect U. S. v. Flippence, (C. 
C.A.Utah) 72 F.(2d) 611, 613. 

6. U. S. V. Spaulding, 55 S.Ct. 273, 
293 U.S. 498, 79 L.Ed. 617, reversing 
(C.aA.) 68 F.(2d) 656, certiorari 
granted 55 S.Ct. 86, 293 U.S. 540, 
79 L.Ed. 646, rehearing denied 55 
S.Ct. 504, followed in (C.C.A.) Olsen 
V. U. S., 74 F.(2d) 1018—Lawhon 
V. U. S., (C.C.A.Okl.) 82 F.(2d) 921 
—U. S. V. Middleton, (C.C.A.Tenn.) 
81 F.(2d) 205—Burbage v. U. S., 
(C.C.A.Ga.) 80 F.(2d) 683—U. S. v. 
Wilson, (C.aA.Kan.) 78 F.(2d) 46.*^ 
—U. S. V. Cobb, (C.C.A.Ala.) 77 F. 
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of proving that such disability existed before 
lapsed 

b. Statutes of Limitation 

The Institution of suit within the prescribed time Is 
a condition precedent to the court^s exercise of Juris¬ 
diction. Under a provision suspending the limitation 
during the period between the filing and denial of the 
claim, courts have adjudicated questions as to what con¬ 
stitutes a claim or denial and the date of their effective¬ 


ness. Limitation provisions relating to legal disabili¬ 
ties and failure of suit for reasons not affecting the 
merits have also been construed. 

The institution of suit on a war risk insurance 
policy within the time allowed by statute is a con¬ 
dition precedent to the exercise of jurisdiction by 
the court; ^ the statute of limitations governing 
such suit operates as a condition on the right given 
to sue the government,^ and an action not timely 


(2d) 138—^Ellison v. U. S., (C.C.A.' 
Kan.) 76 P.(2d) 868—XT. S. v. An¬ 
derson, (C.C.A.S.C.) 76 P. (2d) 337 
—S. V. Taylor, (C.C.A.S.C.) 76 
P.<2d) 324—^Werth v. U. S., (C.C.A. 
Va.) 75 P.(2d) 192—S. v. Fer¬ 
guson, (C.C.A.Tex.) 74 P.(2d) 44— 
IT. S. V. Russian, (C.C.A.Pa.) 73 P. 
(2d) 363—U. S. V. Latimer, (C.C. 
A.Ga.) 73 P.(2d) 311—U. S. v. Mc- 
Shane, (C.C.A.C 0 I 0 .) 70 P.(2d) 991, 
certiorari denied McShane v. U. S., 
55 S.Ct. 141—U. S. V. Reid, (C.C.A. 
N.C.) 70 P.(2d) 518—Huffman v. U. 
S., (C.C.A.Va.) 70 P.(2d) 266—Car¬ 
ey V. U. S., (C.C.A.Okl.) 69 F(2d) 
766—^Dyer v. IT. S., (C,C.A.Idaho) 
66 P.(2d) 788—IT. S. v. Hairston. 
(C.C.A-Ark.) 55 F.(2d) 825—Elliott 
V. U. S., (D.C.Ky.) 13 P.Supp. 132. 
Dictum Kern v. IT. S., (C.C.A.N.M.) 
74 P.(2d) 450. 

Particular periods 

(I) Approximately fifteen years.— 
U. S. V. Smith, <C.C.A.Va.) 76 P.(2d) 
850—Harris v. U. S., (C.C.A.Va.) 70 
P.(2d) 889—Crouch v, IT. S., (D.C.W. 
Va.) 11 P.Supp, 232. 

<2) Over fourteen years.—^U. S. v. 
Hodges, (C.C.A.Tenn.) 74 P.(2d) 617. 

(3) Over thirteen years.—^U. S. v. 
Johnson, (C.C.A.Okl.) 70 F.(2d) 399. 

(4) Thirteen years.—^Magenton v. 

U. S., (C.C.A.S.D.) 75 P.(2d) 410—U. 
S. V. Jones, (C.C.A.Ala.) 73 P.(2d) 376 
—^IT. S. V. Gower, (C.C.A.Okl.) 71 P. 
(2d) 366—^U. S. V. Sumner, (C.C.A. 
Ky.) 69 F.(2d) 770—Tracy v. IT. S., 
(C.C.A.Conn.) 68 P.(2d) 834. 

(5) Nearly thirteen years.—^U. S. v. 
McCoy, (C.aAAla.) 73 P.(2d) 786. 

(6) Twelve years and seven 
months.—^U. S. v. Steadman, (C.C.A. 
Utah) 73 P.(2d) 706. 

(7) More than twelve years.—U. S. 

V. Derrick. (C.C.A.Okl.) 70 P.(2d) 162. 

(8) Approximately twelve years.— 
Atkins V. U. S., 63 App.D.C. 164, 70 
P.(2d) 768 — U. S. V. Price, (C.C.A. 
Ala.) 77 F.(2d) 345. 

(9) Eleven years.—^U. S. v. Nickle, 
(C.C.A.MO.) 70 P.(2d) 873. 

(10) More than ten years.—^U. S. v. 
Tarrer, (C.C.A.Ga.) 77 P.(2d) 423, cer¬ 
tiorari denied Tarrer v. U. S., 56 S. 
Ct. 125. 

(II) At least ten years.—Stephen¬ 
son V. U. S.. (C.C.A.MO.) 78 F.(2d) 
355. 


(12) Ten years.—^Lumbra v. U. S., 
(Vt.) 54 S.Ct. 272, 290 U.S. 551. 78 
L.Ed. 492, affirming (C.C.A.) U. S. v. 
Lumbra, 63 F.(2d) 796, certiorari 
granted Lumbra v. U. S., 54 S.Ct. 68, 
290 U.S. 611, 78 L.Ed. 535—U. S. v. 
Green. (C.C.A.M 0 .) 69 F.(2d) 921. 

(13) Nearly nine years.—^U. S. v. 
Spaulding, (Fla.) 55 S.Ct. 273, 293 U. 
S. 498, 79 L.Ed. 617, reversing (C.C.A.) 
68 P.(2d) 656, certiorari granted 55 S. 
Ct. 86. 293 U.S. 540, 79 L.Ed. 646, re¬ 
hearing denied 55 S.Ct. 504, followed 
in (C.C.A.) Olsen v. U. S., 74 P.(2d) 
1018. 

Mental deficiency as ezplainiuLg delay 

(1) “[Insured*s] mental deficien¬ 
cies also explain the delay in bring¬ 
ing action, so that such delay cannot 
he said as a matter of law to pre¬ 
clude his right to maintain it. It 
was a circumstance to be submitted 
to the jury with the other facts and 
circumstances in this case.**—^U. S. v. 
Newcomer, (C.C.A.Iowa) 78 P.(2d) 
50, 53. 

(2) “Such delay . . . has less 
weight in a case where a veteran of 
meager education is afflicted with an 
incurable brain disease, than it 
would in a case where it appears 
that a veteran was conscious of his 
rights during the period of delay.’*— 
U. S. V. Flippence, (C.C.A.Utah) 72 
F.(2d) 611, 613. 

Suit held not barred by laches.— 
Johnson v. White, (C.C..A.Ark.) 39 P. 
(2d) 793. 

7. Lockett V. U. S., (aC.A.Ga.) 86 
F.(2d) 1—U. S. V. Mathis, (C.C.A. 
Kan.) 84 P.(2d) 451—U. S. v. Bry¬ 
an, (C.C.A.La.) 82 P.(2d) 784^ 
Demmon v. U. S., (C.C.A.Pla.) 77 
P.(2d) 419—U. S. V. Walker, (C.C. 
A.La.) 77 P.(2d) 415, certiorari de¬ 
nied Walker v. U. S., 56 S.Ct. 132— 
U. S. V. Price, (C.C.A.Ala.) 77 F. 
<2d) 345—U. S. v. Vineyard, (C.C. 
A.Ga.) 71 P.(2d) 624, certiorari de¬ 
nied Vineyard v. U. S., 55 S.Ct 141 
—Cunningham v. U. S., (C.C.A. 

Tex.) 67 P.(2d) 714—Keelen v. U. 
S., (C.C.A.La.) 65 P.(2d) 513— 

Parrigan v. U. S.. (D.C.Ky.) 6 F. 
Supp. 333—Smith v. U. S., (D.C. 
Ky.) 5 P.Supp. 475. 

Burden of proof generally see infra 
§ 97 c. 

S. Lynch y. U. S., (C,C.A.Ga.) 80 
P.(2d) 418, certiorari denied 56 S. 
Ct 683—^U. S. v. Ellison, (C.C.A. 
W.Va.) 74 P.(2d) 864—Miller v. 
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TT. S., (D.C.N.T.) 67 F.(2d) 889— 

Henry v. U. S., (D.C.Pa.) 15 P. 

Supp. 651—Thomas v. U. S., (D.C. 

Minn.) 12 P.Supp. 639—Smith v. 

U. S., (D.C.La.) 2 P.Supp. 319. 

To make out a prima facie case, 
plaintiff suing on a war risk insur¬ 
ance policy is required to show com¬ 
pliance with the condition of timely 
institution of the action.—^Lynch v. 
U. S., (C.C.A.Ga.) 80 P.(2d) 418, cer¬ 
tiorari denied 66 S.Ct 683. 

Waiver 

The requirement of timely insti¬ 
tution of the action cannot be waiv¬ 
ed.—Henry V. U. S., (D.C.Pa.) 15 F. 
Supp. 651. 

Estoppel 

The condition may not be abrogat¬ 
ed by estoppel.—Lynch v. U. S., (C. 
C.A.Ga.) 80 P.(2d) 418, certiorari de¬ 
nied 66 S.Ct 683—Henry v. U. S., (D. 
C.Pa.) 15 P.Supp. 651. 

*<Thl3 is not a question of laches 
which could be waived by counsel or 
overlooked by the court, but is in my 
opinion a jurisdictional defect and 
renders this court without jurisdic¬ 
tion to decide the case.**—^Miller v. 
U. S., (D.C.N.T.) 57 P.(2d) 889, 890'. 

Statute held remedial, to remove 
preexisting confusion.—U. S. v. 
Lund, (C.C.A.Wis.) 76 P.(2d) 723. 

Time when action commenced; effect 
of appearance 

(1) The time of service of the peti¬ 
tion on the United States district at¬ 
torney determines when the action is 
commenced.—^Henry v. U. S., (D.C. 
Pa.) 15 P.Supp. 651. 

(2) An action was barred where 
plaintiff’s statement of claim was not 
served on the district attorney until 
after expiration of the statutory 
time, notwithstanding a summons 
had been served on him and he had 
entered his appearance within the 
time in which such action could be 
brought, such appearance by the dis¬ 
trict attorney being a nullity and 
not a waiver of the limitations stat¬ 
ute.—^Henry v. U. S., supra. 

d, Jenkins v. U. S., (C.C.A.Ga.) 86 

P.(2d) 123—Dowell v. U. S., (C.C. 

A.Ga.) 86 F.(2d) 120—U. S. v. 

Trollinger, (C.C.A-Va.) 81 P.(2d) 

167—Lynch v. U. S., (C.C.A.Ga.) 

80 P.(2d) 418, certiorari denied 66 

S.Ct. 683—Wilson v. U. S., (C.C.A. 

Colo.) 70 F.(2d> 176—Roberts v., 

U. S., (C.aA.C6lo.) 66 P.(2d) 273— 
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instituted as required by statute must be dismissed 
whether or not limitation is pleaded.^® 

Under a statute providing that no suit on yearly 
renewable term insurance shall be allowed unless 
brought within six years after the right accrued for 
which the claim is made or within one year after 
the date of approval of the amendatory act con¬ 
taining the provision (July 3, 1930), whichever is 
the later date, and that no suit on United States 
g^overnment life (converted) insurance shall be al¬ 


lowed unless brought within six years after the 
right accrued for which the claim is made, and sus¬ 
pending that limitation for the period between the 
filing of the claim sued on and the denial of the 
claim, it has been held that the right to sue, or the 
cause of action, accrues when the disagreement is 
reached,and also that the cause of action ac¬ 
crues when insured becomes totally and permanent¬ 
ly disabled.i2 The period during which the claim 
is pending cannot be counted in computing the six- 
year or one-year period.^3 Apart from the effect 


Miller v. tJ. S., (D.C.N.T.) 57 P.(2d) 

:SS9. 

Waiver; estoppel 

(1) The condition may not be waiv¬ 
ed by the officers of the government 
^expressly or by failing to plead the 
rstatute.—U. S. v. Valndza, (C.C.A. 
Ohio) 81 F.(2d) 615—U. S. v. Trol- 
linger, (C.C.A.Va.) 81 F(2d) 167— 
X,ynch v. U. S.. (C.C.A.Ga.) 80 P.(2d) 
418, certiorari denied 66 S.Ct. 683. 

(2) Government held not estopped 
to plead limitation on the ground 
that the veterans* administration had 
•encouraged claimant to incur expense 
and inconvenience in proving the 
•claim and had decided it on the mer¬ 
its without raising the question of 
limitation.—^Jenkins v. U. S., (C.C. 
A.Ga.) 86 F(2d) 123. 

<3) Waiver or estoppel by acts of 
government officers generally see su¬ 
pra § 78. 

Sffiect of repealing act 

The application of the statute of 
limitations incorporated in World 
War Veterans* Act § 19, as amended 
by the act of July 3, 1930 (38 U.S.C.A. 

§ 445), to a suit filed Nov. 13, 1931 is 
not prevented by the act of March 
20, 1933 (38 U.S.C.A. § 717), known 
as the Economy Act, since the latter 
act exempted pending suits from its 
repealing provision, and the clause 
thereof by which “all laws granting 
or pertaining to yearly renewable 
term insurance are hereby repealed’* 
was held unconstitutional by the su¬ 
preme court.—^Burkett v. U. S., (C. 
C.A.Ga.) 71 F.(2d) 683. 

limitation on suit by the benefioi-< 
ary is the same as that on suit by 
insured, since she derives any right 
she has from insured, and no right 
■or cause of action accrues by reason 
of the death of insured.—^U. S. v. Tar- 
rer, (C.C.A.Ga.) 77 F.(2d) 423, certi¬ 
orari denied Tarrer v. U. S., 66 S.Ct 
125. 

Suit in forma pauperis 

Plaintiffis necessity of obtaining a 
court order permitting him to sue in 
forma pauperis is not a legal excuse 
for delay in Instituting suit beyond 
the limitation period.—Weaver v. U. 
S., (C.C.A.N.C.) 72 F.(2d) 20. 

SSlfect of amending complaint 

Complaint by which the brother 


and sister of deceased war veterans 
suing in their individual names be¬ 
came parties in their representative 
capacities w^-s held not to state a 
new cause oi action barred by limi¬ 
tations where the original complaint 
was filed prior to the expiration of 
the period of limitation, since the 
new complaint was an amendment of 
the original complaint the date of 
which may properly be said to be 
the date of the institution of the ac¬ 
tion.—^Lopez V. U. S., (C.C.A.N.C.) 82 
P.(2d) 982. 

Earlier act not applicable 

(1) Following the Act of July 3, 
1930 c 849 [46 St. at L. pp 991, 992; 
38 U.S.C.A. § 445], amending § 19 
of the World War Veterans’ Act, § 

19, containing a provision for limi¬ 
tations, was to be read, as to all sub¬ 
sequent occurrences, as if it had al¬ 
ways been in the amended form.— 
Bailie v. U. S.. (C.C.A.S.D.) 70 F.(2d) 
527. 

(2) For this reason, and because 
the act of 1930 provided that it 
should apply to all suits pending un¬ 
der the provisions of the War Risk 
Insurance Act or the World War Vet¬ 
erans* Act, a suit commenced on 
Febr. 14, 1930 is not subject to the 
provisions for limitations contained 
in the Act of May 29, 1928 c 875 [45 
St. at L». p 964].—Bailie v. U. S., su¬ 
pra. 

(3) Likewise, a suit begun in De¬ 
cember, 1930, on a policy on which 
the right to sue accrued in 1929 is 
governed by the amendatory act of 
July 3, 1930, and the limitations in 
the amendatory act of 1928 are in¬ 
applicable.—^Layton v. U. S., (C.C.A. 
S.D.) 78 F.(2d) 499. 

(4) Likewise, a suit filed on Febr. 

20, 1932, within the limitation period 
provided by the act of July 3, 1930, 
is not barred by the provisions for 
limitation contained in the act of 
May 29, 1928.—U. S. v. Garder, (C. 
C.A.MO.) 72 F.(2d) 618. 

(6) The act of July 3, 1930, ex¬ 
tending the time for suit until July 
3, 1931, applied to all existing suits, 
including one barred by the provi¬ 
sions for limitation contained in the 
act of May 29, 1928, even though the 
former act was passed after the de- 
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cree below.—^Heinemann v. Heine- 
mann, (C.C.A,Tenn.) 60 F.(2d) 696. 
Automatic iusuranoe 

(1) Action for automatic insurance 
benefits under War Risk Insurance 
Act of 1917 was held barred by the 
six-year period of limitation created 
by the provisions of the War Risk In¬ 
surance Act, or, in case of the repeal 
thereof, by the six-year statute of 
limitations of the state in which suit 
was brought—^U. S. v. Preece, (C.C. 
A.Utah) 85 P.(2d) 952. 

(2) An act extending the time 
within which suits could be brought 
on renewable term insurance and 
converted insurance was held to con¬ 
fine the newly fixed time to such 
types of insurance and to exclude all 
other kinds, including automatic in¬ 
surance.—^U. S. v. Preece, supra. 

la Henry v. U. S., (D.C.Pa.) 15 F. 

Supp. 661. 

11. Layton v. U. S., (C.C.A.S.D.) 78 

F.(2d) 499—U. S. v. Bollman, (C.C. 

A.Iowa) 73 F.(2d) 133. 

12. Wilson V. U. S., (C.C.A.C 0 I 0 .) 70 

F.(2d) 176—Campbell v. U. S., (D. 

C.La.) 3 F.Supp. 942. 

Suit on converted insurance, filed 
on July 20, 1932, for installments for 
a period beginning six months prior 
to December, 1931, to the date of 
trial, following the filing of a claim 
on Dec. 31, 1931, and its rejection on 
July 12, 1932, was filed in time, be¬ 
ing well within the six years’ limita¬ 
tion imposed by the statute, as 
against the contention that the claim 
should have been made within one 
year from July 3, 1930.—Campbell 
V. U. S., (D.C.La.) 3 F.Supp. 942. 
Effect of act shifting benefits to in¬ 
sured’s estate 

“We cannot regard the shifting of 
the death benefits to the estate of 
the insured [by the death of the ben¬ 
eficiary] which was brought about 
by the Act of March 4, 1925 (World 
War Veterans* Act § 303, as amend¬ 
ed by Act March 4, 1925, § 14, 38 U.S. 
C.A. § 514), as creating a new claim 
in the administrator with some later 
contingency to date limitation from.’* 
—^Dowell V. U. S., (C.C.A.Ga.) 86 F 
(2d) 120, 122. 

13. Lopez V. U. S., (C.C.A.N.C.) 82 

F.(2d) 982—^U. S. V. Jones, (C.C.A. 
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of the recent statute, summarized later m this sec¬ 
tion, allowing ninety days after the mailing of the 
denial, the statute resumes on the day of denial 
of the claim,so that suit must be brought within 
such length of time following denial as equals that 
portion of the period of limitation which had not 
yet expired at the time when the claim was filed; l® 
in other words, the period of suspension is added 
to the limitation provided in the statute.!® 

What constitutes claim; filing thereof. In deter¬ 
mining the application of the provision suspend¬ 


ing the limitation, and under the statutory defini¬ 
tion of ‘'claim” as meaning any writing which al¬ 
leges permanent and total disability at a time when 
the contract of insurance was in force, or which 
uses words showing an intention to claim insurance 
benefits, a claim, while it may be very informal, 
must be something which the administrative offi¬ 
cial can refuse; i® thus, it must at least be the 
assertion of a present demand, not an announce¬ 
ment that a demand will be made, or a request for 
information.!® Particular writings have been held 
by courts in various jurisdictions to constitute®® or 


Okl.) 78 F.(2d) 1005—U. S. v. El¬ 
lison, (aC.A.W.Va.) 74 P.(2d) 864 
—^U. S. V. Thomson, (C.C.A.N.M.) 
71 F. (2d) 860—^Roberts v. U. S., (C. 
C.A.C 0 I 0 .) 66 F.(2d) 273—O’Kane 
V. U. S., (D.C.Pa.) 15 P.Supp. 1070 
—Campbell v. U. S., (D.C.La.) 3 F. 
Supp. 942. 

First and last days 
In computing the period of suspen¬ 
sion, the first day is excluded and the 
last day included.—^Tyson v. U. S., 
(C.C.A.N.C.) 76 F.(2d) 533, certiorari 
granted 56 S.Ct 110, 296 U.S. 554, 80 
L.Ed. 391, and affirmed 56 S.Ct 390. 
Where no claim was pending 

(1) When the amending statute 
providing for suspension went into 
effect, the statute of limitations was 
not suspended.—Kemp v. U. S., (C. 
C.A.I1L) 77 P.(2d) 213. 

(2) Thus, the proviso does not ap¬ 
ply to an insured whose claim had 
been finally rejected before the date 
on which the statute was approved, 
since no portion of the one-year ex¬ 
tension was consumed by the veter¬ 
ans' administration in acting on the 
claim.—Miller v. U. S., <D.C,N.y.) 
57 F.(2d) 889. 

14. Corn v. U. S., (C.C.A.Okl.) 74 E. 
(2d) 438—Harris v. U. S., (C.C.A. 
N.C.) 72 F.(2d) 982, denying re¬ 
hearing 70 F.(2d) 897—TJ. S. v. 
Thomson, (C.C.A.N.M.) 71 F.(2d) 
860—Roberts v. U. S., (C.C.A.C 0 I 0 .) 
66 P.(2d) 273—Creasy v. U. S., (D. 
C.Va.) 4 F.Supp. 175—Hipkins v. 
U. S., (D.C.Md.) 1 F.Supp. 505. 

15. Werner v. U. S., (C.C.A.N.T.) 
86 P.(2d) 113—U. S. V. Green, (C. 
C.A.Tenn.) 84 P.(2d) 449—U. S. v. 
Tarrer, (C.C.AGa.) 77 F.(2d) 423, 
certiorari denied Tarrer v. U. S., 56 
S.Ct. 125—Corn v. U. S., (C.C.A. 
Okl.) 74 F.(2d) 438—11. S. v. Gow¬ 
er, (C.C.A.Okl.) 71 P.(2d) 366— 
Stallman v. U. S., (C.C.A.Iowa) 67 
F.(2d) 675—Roberts v. U. S., (C.C. 
A.C 0 I 0 .) 66 P.(2d) 273—^Harrop v. 
U. S., (D.C.Neb.) 10 P.Supp. 753— 
Creasy v. U. S., (D.C.Va.) 4 F.Supp. 
175—Hunnewell v. U. S., (D.C.N. 
H.) 2 P.Supp. 389—^Hipkins v. U. 
S., (D.C.Md.) 1 F.Supp. 505. 

"The effect of this proviso is that 

the statute of limitations was sus¬ 
pended for the number of days, prior 


to and including July 3, 1931, that 
the claim was pending in the Bureau 
and the plaintiff was entitled to bring 
suit within that number of days aft¬ 
er notice of disallowance of his claim 
by the Bureau."—Weaver v. U. S., 
(C.C.A,N.C.) 72 P.(2d) 20, 21. To 
same effect Lopez v. U. S., (C.C.A.N. 
C.) 82 P.(2d) 982, 984. 

Where the claim was filed on the 
last day (July 3, 1931) on which, ex¬ 
cept for the effect of filing the claim, 
plaintiff would have been permitted 
to sue, there was no unexpired por¬ 
tion of the period of limitation to ap¬ 
ply following the denial of his claim, 
and he was compelled to sue on the 
day of denial, suit thereafter being 
barred.—Tj'son v. TJ. S., 56 S.Ct. 390, 
affirming (C.C.A.N.C.) 76 P.(2d) 633, 
certiorari granted 56 S.Ct. 110, 296 
XJ.S. 554. 80 L.Ed. 391—Creasy v. U. 
S., (D.C.Va.) 4 P.Supp. 175. 

Buie applied under eacUer act (Act 
May 29, 1928 c 875 [45 St. at L. p 
964]).—Carson v. U. S., (D.C.Idaho) 
37 P.(2d) 946. 

161 U. S. V. Walker, (C.C.ALa.) 77 
P.(2d) 415, certiorari denied Walk¬ 
er V. U. S., 56 S.Ct. 132—Tyson v. 
U. S., (C.C.A.N.C.) 76 P.(2d) 533, 
certiorari granted 56 S.Ct. 110, 296 
U.S. 554, 80 L.Ed. 391, and affirmed 
56 S.Ct. 390—Henry v. U. S., (D.C. 
Pa.) 15 F.Supp. 651—Creasy v. U. 
S., (D.aVa.) 4 P.Supp. 175—Hip- 
kins V. U. S., (D.C.Md.) 1 F.Supp. 
505. 

17. Werner v. U. S., (C.C.A.N.T.) 86 
P.(2d) 113. 

la Werner v. U. S., supra. 

19. Werner v. U. S., supra—^U. S. v. 
Lockwood, (C.C.A.La.) 81 F.(2d) 
468—Corn v. U. S., (C.C.A.Okl.) 74 
F.(2d) 438—Wilson v. U. S., (C.C. 
A.C 0 I 0 .) 70 P.(2d) 176. 

"It was the purpose of the statute 
to fix a definite period of time for 
bringing suits after the passage of 
the act, this time to be in addition to 
the time taken in the Bureau to reach 
the disagreement on a claim, requir¬ 
ed as a prerequisite of suit. Its defi¬ 
nition of 'claim' must be read in the 
light of this purpose. So read, it 
may not be made to cover mere in¬ 
quiries as a basis for a later claim, 
or even expressions of a future wish^ 
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or desire, if replies are favorable, to 
claim. So read, nothing falls within 
it, except a present claim which 
though it may be deficient in form, 
yet asserts in substance a definite 
and positive claim to benefits under 
the policy."—^U. S. v. Lockwood, (C. 
C.A.La.) 81 P.(2d) 468, 470. 
Particular letters 

(1) Letter sent to the veterans’ ad¬ 
ministration by the attorney for a 
veteran’s widow, which informed the 
administration that the attorney had 
been consulted in reference to her 
claim against war risk insurance, 
and which requested forms and in¬ 
formation for "filing her claim in of¬ 
ficial form in your department," was 
held not a "claim."—^Werner v. U. S., 
(C.C.A.N.T.) 86 P.(2d) 113. 

(2) A letter to the veteran's bureau 
stating that the veteran had died as 
a result of injuries received in serv¬ 
ice and requesting advice as to the 
status of his war risk insurance and 
necessary forms to be prepared by 
the beneficiary was held not a 
"claim"—U. S. v. Lockwood, (C.C.A.. 
La.) 81 F.(2d) 468. 

(3) An attorney's letter to the vet¬ 
erans’ bureau, inquiring whether de¬ 
ceased veteran's father was entitled 
to payment under a war risk insur¬ 
ance certificate, was held not a 
"claim."—Corn v. U. S., (C.C.A.Okl.) 
74 F.(2d) 438. 

(4) A letter written by a regional' 
manager, following inquiry by in¬ 
sured's widow, to the director of vet¬ 
erans’ administration inquiring 
whether his lapsed insurance could 
be revived, but not referring to in¬ 
sured’s having become or been to¬ 
tally and permanently disabled while 
the policy was in force, and not ad¬ 
vising the director that a claim was 
being asserted or presented, was not 
a claim.—Wilson v. U. S., (C.C.A. 
Colo.) 70 F.(2d) 176. 

20. Claim not In record 
Where a policy was reinstated in- 
1925 on the ground that the veteran 
suffered compensable disability when 
the policy lapsed in 1919, action on 
the policy was held not barred by 
limitation on the theory that total 
and permanent disability occurred int 
1919 and that the pendency of a claim. 
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not to constitute^! claims. Under this provision, 
mere mailing of the claim does not satisfy the statute; 
it must have been received by the designated bu- 
reau.22 Thus the date on which the claim was receiv¬ 
ed by the bureau, and not the date on which it was 
mailed, is the date of filing.23 

What constitutes denial; date of effect A de¬ 
nial of a claim, if it is to serve for the applica¬ 
tion of limitations against suit on a policy, must 
be final.2^ Apart from the effect of the Act of 


June 29, 1936 § 404 (38 U.S.CA. § 44Sd), whicl 
provides that, in addition to the suspension of lim« 
itation for the period between the filing of the claim 
and denial thereof, claimant shall have ninety days 
from the date of the mailing of the notice of de¬ 
nial in which to file suit, and which was made 
retroactive and applies to all pending suits,25 un¬ 
der some authorities, the suspension of limitation 
ends on the day on which the denial of the claim 
is dated, or on which action denying the claim is 
taken; 26 others, on the contrary, hold that it ends 


for such disability did not suspend 
the running of the limitation against 
a claim of total and permanent dis¬ 
ability occurring in 1925, where the 
claim filed with the bureau was not 
in the record and insured filed suit 
in 1930 alleging that he had been to¬ 
tally and permanently disabled since 
1925.—U. S. V. Ellison, (C.aA.W.Va.) 
74 F.(2d) S€4. 

What constitutes claim as respects 

condition precedent see supra § 

89 a. 

21, Assertion of partial disability 
since discharge, with periods of tem¬ 
porary total disability, does not con¬ 
stitute an affidavit a claim.—Stender 
V. U. S.. (C.C.A.Minn.) 75 F.(2d) 579. 
AppUcation under converted policy 

An application for permanent and 
total disability benefits under a war 
risk policy procured by reinstating 
and converting a term war risk pol¬ 
icy, which alleged that such disabil¬ 
ity occurred while the converted pol¬ 
icy was in force and which contained 
nothing notifying the veterans* bu¬ 
reau that insured was presenting any 
claim for benefits under the original 
term policy, was held not a “claim,” 
under the original term policy.— 
Stender v. XT. S., (C.C.A,Minn,) 75 F. 
(2d) 579. 

Application for disability allow¬ 
ance not alleging permanent and to¬ 
tal disability at a time when the in¬ 
surance contract was in force and 
not showing any intention to claim 
insurance benefits is not a claim.— 
Tyson v. U. S., (C.C.A,N.C.) 76 F. 
(2d) 533, certiorari granted 66 S.Ct. 
110, 296 U.S. 554, SO L.Ed. 391, and 
affirmed 56 S.Ct. 390. 

2Z. Weaver v. U. S., (C.C.A.N.C.) 

72 F.(2d) 20—Young v. U. S., (D. 

C.Idaho) 5 F.Supp. 500. 

Beason for rule 

“When it is required that any no¬ 
tice be given or paper filed to or with 
a specified person or place, without 
provision as to the means of so do¬ 
ing, there rests on the person re¬ 
quired to give such notice or file such 
paper the obligation to see that it is 
actually given or filed. If he con¬ 
tents himself with merely mailing 
such notice or other paper, he runs 
the risk that it may be delayed be¬ 
yond the specified time or may be 


lost and never delivered at all. . . . 
Congress has not here prescribed any 
particular method or means whereby 
a claim may be filed, nor has it said 
that the deposit in the mails of a 
claim shall be deemed a ‘filing in the 
bureau.* On the contrary it has in¬ 
dicated that the suspension of the 
limitation shall arise only when the 
claim has been actually received by 
those who are charged with consid¬ 
ering it. It will not do to permit a 
claimant to make use of such means 
as he chooses to place his claim be¬ 
fore the Bureau, whether it be by 
mail or some other method, and, 
when he has taken such action as he 
may happen to think adequate, to 
hold that the statute is complied 
with, whether the claim ever reach¬ 
ed the Bureau or not. This would 
be plainly contrary to the language 
and intention of the statute.**—Crea¬ 
sy V. U. S., (D.C.Va.) 4 F.Supp. 175, 
178. 

23. Tyson v. U. S., (C.C.A.N.C.) 76 
F.(2d) 533, certiorari granted 56 S. 
Ct. 110, 296 U.S. 554, 80 L.Ed. 391, 
and affirmed 56 S.Ct. 390—Weaver 
V. U. S., (C.C.A.N.C.) 72 F.(2d) 
20—^Toung V. U. S., (D.C.Idaho) 5 
F.Supp. 500. 

Beason for rule 

“ ‘Filing’ means the actual deliv¬ 
ery to the officer or place designated, 
and ... a paper is filed only at 
the time it is so delivered to and re¬ 
ceived by such designated officer.”— 
Creasy v. U. S., (D.C.Va.) 4 F.Supp. 
175, 178. To same effect Young v. 
U. S., (D.aidaho) 5 F.Supp. 500, 501. 

24. U. S. V. Bollman, (C.C.A.Iowa) 
73 F.(2d) 133—^Jenkins v. U. S., 
(D.C.R.I.) 22 F.(2d) 568. 

Test of finality 

“So long as this order was under 
serious discussion in the bureau and 
until it finally declined to reopen the 
matter the order should not be deem¬ 
ed final for application of limitations 
against suit. ... So long as the 
bureau treats or acts in a manner 
which would lead the claimant rea¬ 
sonably to believe that it is holding 
the matter open, we think it would 
be unjust to regard it as closed by 
the first order. The bureau can at 
any time definitely terminate such 
proceedings by stating that It de- 
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dines to reopen and that its order Is 
final.”—^U. S. V. Bollman, (C.C.A.Io¬ 
wa) 73 F.(2d) 133, 135. 

Decision of the insurance claims 
council 

(1) Such decision, rendered prior 
to the promulgation of a regulation 
making such decision the basis for 
a disagreement, is not the denial 
from which the limitation for begin¬ 
ning suit runs, such decisions being 
merely advisory opinions.—Chicago 
Bank of Commerce v. U. S., (D.C.IU.) 

9 F.Supp. 895. 

(2) “We need not concern our¬ 
selves with the date of the decision 
of the Insurance Claims Council be¬ 
cause the suspension period closed 
with the denial by the Administrator 
of Veterans* Affairs.”—^U. S. v. Green, 
(C.C.A,Tenn.) 84 F.(2d) 449, 450. 

Effect of appeal 

Where a claimant appeals to the 
administrator within sixty days of 
receipt of notice of the denial of his 
claim by the director, the statute of 
limitations is suspended from the 
filing of the claim until the adminis¬ 
trator acts on the appeal; but in the 
absence of such appeal, the statute 
begins running when the director de¬ 
nies the claim.—Harris v. U. S., (C. 
C.A.N.C.) 72 F.(2d) 982, denying re¬ 
hearing 70 F.(2d) 897. 

Effect of retroactive order 

The statutoiT right of claimants of 
war risk insurance to suspension of 
the period of limitation cannot be 
cut down by giving retroactive effect 
to an order of the veterans* admin¬ 
istration affecting the finality of de¬ 
nial.—Lopez V. U. S., (C.C.AN.C.) 
82 F.(2d) 982. 

25. Robinson v. U. S., (C.C.A.Tex.) 
84 F.(2d) 885. 

Eot applicable where suit barred 
“The act of 1936 only extended the 
suspension before provided until 
ninety days after denial of the pend¬ 
ing claim. It does not app’y to a 
claim filed after suit upon it had be¬ 
come completely barred.”—Dowell v, 
U. S., (C.C.A.Ga.) 86 F.(2d) 120, 122. 

26. Tyson v. U. S., (C.C.A.N.C.) 76 
F.(2d) 533, certiorari granted 56 
S.Ct. 110, 296 U.S. 554, 80 L.Ed. 
391, and affirmed 56 S.Ct. 390, not 
followed in (C.C.A.Tenn.) U. S. v. 
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on the day on which insured receives notice of the 
denial,or on the day on which the notice reaches 
its destination, although it is not received until lat- 
er,2S or that a reasonable length of time must be 
given for the receipt of notice; 29 and it has even 
been held that a reasonable time should be allowed, 
after receipt of notice, for filing a complaint.^o 

LeyaL disability. A provision of the limitation 
statute allowing infants, incompetent or insane per¬ 


sons, or persons under other legal disability three 
years after the removal of disability within which 
to sue applies to prevent bar of an action by limi¬ 
tations where it appears on the face of the petition 
that plaintiff is under a legal disability.^! The pro¬ 
vision is held to include cases in which mental in¬ 
competency or insanity occurred after the cause of 
action for permanent and total disability had ac¬ 
crued ; 22 but it does not apply to an action brought 


Green, S4 F.(2d) 449—Stallman v. 
U. S., (C.C.A.Iowa) 67 F.(2d) 675 
—Harrop v. U. S., (D.C.Neb.) 10 
F.Supp. 753. 

Biscnssioa. of rule 
“The language of the statute is 
clear and unambiguous. The statute 
is ‘suspended for the period elapsing 
between the filing in the bureau of 
the claim sued upon and the denial 
of said claim by the director.* Only 
Congress can prescribe the terms up¬ 
on which the government may be 
sued; and when it has done so clear¬ 
ly and unequivocally, neither the bu¬ 
reau charged with the administration 
of the act nor the courts may add to 
or take from these terms. Congress 
might have provided for the suspen¬ 
sion of the statute until the insured 
should be notified of the rejection of 
his claim. It has not done so, but 
has provided for suspension only 
during the period between the filing 
of the claim and its denial by the di- 
rector,**-~Tyson v. U. S., (C.C.A.N,C.) 
76 F,(2d) 633, 534, certiorari grant¬ 
ed 56 S.Ct 110, 296 U.S, 554, 80 L. 
Ed. 891. and affirmed 56 S.Ct. 390. 

27. XT. S. V. Green, (C.C.A.Tenn.) 
84 F.(2d) 449—U. S. v. XValker, 
(C.C.A.La.) 77 P.(2d) 415, certi¬ 
orari denied Walker v. U. S., 56 S. 
Ct. 132—^U. S. V. Gower, (C.C.A. 
Okl.) 71 F.(2d) 366—Albek v. U. S., 
(D.C.N.Y.) 4 F.Supp. 1020—Creasy 
V. tr. S., (D.C.Ya.) 4 F.Supp. 175, 

Siscossion of rule 

(1) “It could not reasonably have 
been contemplated that the period of 
extension of limitation would end, 
with the result of enabling the claim¬ 
ant to bring suit on his claim, prior 
to the receipt at claimant's last ad¬ 
dress of record of notice of the de¬ 
nial of his claim. Certainly it was 
not contemplated that it would be 
permissible for a claimant to insti¬ 
tute suit on his claim prior to his re¬ 
ceipt of information of the denial of 
that claim by the director. The lan¬ 
guage used in the statute is entirely 
consistent with the existence of an 
intention that the denial of the claim 
become effective at the time of the 
receipt at the claimant's address of 
notice of that action. We cozicur 
in decisions to the effect that the 
suspension of limitation ends at that 
time, not before the claimant could 
have been aware that he had the 
right to bring suit on his claim."— 


U. S. V. Walker, (C.C.A.La.) 77 F. 
(2d) 415, 416. 

(2) “If the act of denial of the 
claim imposes upon the veteran the 
condition that he must sue within a 
limited time thereafter, surely he 
cannot be expected to comply with 
this condition until such time as he 
has knowledge of the denial of his 
claim. In fact, he cannot sue until 
he knows that his claim has been 
denied and is no longer under con¬ 
sideration at the Bureau. Only after 
he has received notice of the denial 
can he allege the disagreement which 
is essential to the maintenance of a 
suit."—Creasy v. U. S., (D.C.Va.) 4 
F.Supp. 176, 177. 

(3) “The word ‘denial* is suscepti¬ 

ble of different meanings. As used 
in the statute, it signifies something 
more than an intra-departmental 
act; it implies a communication of 
the intra-departmental act or deci¬ 
sion to the party making the claim. 
This is a reasonable interpretation 
and in harmony with the spirit and 
purposes of the World War Veter¬ 
ans’ Act. It is supported by Bu¬ 
reau Regulation No. 3107 in effect 
when appellee’s claim was acted up- i 
on. . . . It was certainly never 

intended that claimants should, ei¬ 
ther in person or by representatives, 
attend upon the Director and await 
his disposition of their claims. Long 
prior to the enactment of the statute 
of limitations involved, which was 
an amendment of section 19 of the 
World War Veterans' Act of 1924, 
the Bureau had adopted the United 
States mail as the medium through 
which its business was to be trans¬ 
acted. The very form. No. 579, upon 
which appellee was required to pre¬ 
sent her claim, provided that she 
give her ‘permanent home address/ 

, . . This meant, of course, that 

in all matters pertaining to the claim 
she would be reached through that 
address.”—^U. S. v. Green, (C.C.A. 
Tenn.) 84 F.(2d) 449, 450. 

Affidavit of plaintiff’s counsel, at¬ 
tached to plaintiff's brief, as to the 
time when notice of disallowance of 
the claim was received, cannot be 
considered in disposing of a demur¬ 
rer to the complaint on the ground 
that the action is barred by the stat¬ 
ute of limitations.—Carson v. U. S., 
(D.C.Idaho) 37 F.(2d) 946. 

28, U. S. V. Tarrer, (C.C,A,Ga.) 77 


F.(2d) 423, certiorari denied Tarrer 
V. U. S., 56 S.Ct. 125. 

29. U. S. v. Craig, (C.C.A.Ind.) 83 F. 
(2d) 361. 

39. Baraby v. U. S., (D.C.Mont.) 1 
F.Supp. 443. 

Reason for holding 

“There should be read into the 
statute a requirement for service of 
notice upon claimant of final action 
on his claim and a reasonable time 
after receipt of notice, within which 
to file his complaint in event of dis¬ 
agreement. If this were not done, 
two contradictory provisions would 
appear in the same section; one al¬ 
lowing claimant to commence an ac¬ 
tion after disagreement and the other 
making it impossible for him to do so 
under a literal interpretation of the 
proviso extending the period of lim¬ 
itation. The spirit and reason of the 
law should prevail over its letter; 
words may accordingly be rejected 
and others substituted. The court 
should give effect to the intent of 
Congress."—^Baraby v. U. S., (D.C. 
Mont.) 1 F.Supp. 443, 444. 

State statute allowing an exten¬ 
sion of one day for each one hundred 
miles of distance between the place 
of deposit by mail and plaintiff's 
residence or office address added, if 
applicable, three days to the period 
within which plaintiff, two hundred 
fifty miles distant from the place 
of mailing notice of disallowance of 
his claim, was required, under the 
federal statute, to commence his ac¬ 
tion, so that a suit brought five days 
after the expiration of that period 
is too late.—Carson v. U. S., (D.C. 
Idaho) 40 F.(2d) 967. 

31. Viccioni v. U. S., (D.C.R.I.) 14 
F.Supp. 95. 

Minor without right to sue 

“The exception allowing minors 
three years after disability is remov¬ 
ed within which to sue can have no¬ 
application where the minor has no 
right to sue at all. Since this minor 
claims only through the administra¬ 
tor the rule applies that where the 
trustee in whom the right of action 
resides is barred, the beneficiaries, 
though under disability, are barred." 
—Dowell V. U. S., (C.C.A.Ga.) 86 F. 
(2d) 120, 122. 

32. U. S. V. Lund, (C.C.A.Wis.) 76 F. 
(2d) 723. 
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by the widow of an insured in which she joined 
as plaintiff the guardian of an infant son who was 
not the beneficiary named in the policy.33 The 
expression "insane persons’" does not mean only 
persons legally adjudged insane, so as to exclude 
insane persons who have not been committed or 
adjudged.24 The appointment of a committee for 
an incompetent insured,35 or of a guardian for an 
insane one,36 has been held not a removal of his 
disabilit}^ within this provision; but the appoint¬ 
ment of a tutrix for minor children has been held 
such a removal.37 

Failure for reasons not affecting merits. A pro¬ 
vision that, if suit is seasonably begun and fails 
for defect in process, or for other reason not af¬ 
fecting the merits, a new action may be brought 
within a year, although the period of limitations 
has lapsed, does not, of course, apply where suit 
was not seasonably begun; 38 but it is invoked so 
as to save an insured who, in good faith, attempts 
to bring his case before the court for determina- » 


§ 93 

tion on the merits within the time fixed from being 
barred from having the court pass on the merits 
because of an alleged defect in process or proce- 
dure.39 Under this provision, a voluntary dismissal 
does not toll the statute;^® but a prior action com¬ 
menced in good faith within the limitation period, 
but dismissed for failure to prosecute, does toll it, 
so that a new action may be brought within the 
one-year period,even though the prior action was 
brought before disagreement between insured and 
the veterans’ bureau.“^3 The fact that the United 
States district attorney and his assistants were ab¬ 
sent from their office when it was sought to serve 
a petition does not extend the period of limitation.^3 

§ 93 , Parties and Persons Entitled to 
Sue 

Particular persons have been held proper, Improp¬ 
er, or unnecessary parties to, or not entitled to maintain, 
actions Involving war risk insurance. 

Particular persons have been held proper or 
not proper,45 or not necessary,^® parties to actions 


33 . Ballenger v. U. S., (D.C.Ky.) IX 
F.Supp. 911. 

34. Holm V. U. S., (D.CJowa) 15 F. 
Supp. 662. 

3 5. Wolf V. U. a, (D.C.N.T.) 10 F. 
Supp. 899. 

Proviso lias same effect as compar¬ 
able state statutes of limitation, de¬ 
spite the presence in it of the words 
^‘other legal disability."—Wolf v, U. 
S., (D.C.N.Y.) 10 F.Supp. 899. 

3S. Shambegian v. U. S., (D.C.R.I.) 
14 F.Supp. 93. 

3:7. Crew v. U. S., (D.C.La.) 3 F. 
Supp. 1023. 

38. Harrop v. U. S., (D.C.Neb.) 10 
F.Supp. 753. 

39. Miller v. U. S., (D.C.N.Y.) 13 F. 
Supp. 684. 

Causing summons to be issued un¬ 
der the hand and seal of the clerk of 
the federal district court and service 
thereof within the limitations period 
constituted a good-faith attempt to 
bring action before the court for de¬ 
termination on the merits, entitling 
the veteran to have the court pass 
on the merits of a petition served 
within a year after service of the 
summons was vacated, although the 
•period of limitation elapsed before 
service of the petition.—Miller v. U. 
S., (D.C.N.Y.) 13 F.Supp. 684. 

40. Kemp v. U. S., (C.C.A.I11.) 77 
F.(2d) 213. 

Beasou for rule 

“TMs was not a failure *for defect 
In process' or for any other reason 
‘not affecting the merits.’"—^Kemp 
V. XT. S., (C.C.A.I11.) 77 F.(2d) 213, 
4514. 


41. Johnson v. tJ. S.. (C.C.A.Mont.) 
68 F.(2d) 588, reversing (D.C.) 2 
F.Supp. 999. 

42. Johnson v. U. S., supra. 

431. Creasy v. U. S., (D.C.Va.) 4 F. 
Supp. 175. 

Filing a copy of the petition in the 
office of the clerk on the day on 
which it was sought to serve the dis¬ 
trict attorney, who was, however, 
absent from his office, does not affect 
the situation, since "lodging a copy 
of the petition in the clerk’s office is 
not service upon the government in 
the manner prescribed."—Creasy v, 

U. S., (D.aVa.) 4 F.Supp. 175, 179. 

44. Designated beneficiary held a 
proper party in an action by her and 
the administratrix of insured on a 
policy of war risk insurance, their 
allegations as to their respective 
rights being conclusive upon them. 
—U. S. v. Vance, (C.C.A.M 0 .) 48 F. 
(2d) 472. 

Widow as executrix and beneficiary 
Where insured's widow is substi¬ 
tuted, in her capacity as executrix, as 
plaintiff in his action on his policy, 
her joinder individually as the des¬ 
ignated beneficiary of the insurance 
is proper.—^U. S. v. Wilson, (C.C.A. 
Wash.) 85 F,(2d) 444. 

45. Brothers and sisters are improp¬ 
erly joined as parties plaintiff in a 
suit by the natural mother of insured 
for war risk insurance, since C.ey 
have no claim to the estate.—O'Quain 

V. V. S., (D.C.La.) 28 F.(2d) 350, af¬ 
firmed (C.C.A.) 31 F.(2d) 756. 

46. Director of veterans’ bureau is 
not a necessary party defendant to 
an action against the government 
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on a war risk policy, since the United 
States, and not the director, is a par¬ 
ty to the contract, and is the real 
party in interest— V. S. v. Golden, 
(C.C.A.N.M.) 34 F.(2d) 367. 

In action by insured’s administratiix 

(1) Such administratrix bringing 
in the beneficiary as an additional 
party defendant, while proper, is un¬ 
necessary, since "the rights of the 
administratrix were separate and dis¬ 
tinct from those of the beneficiary 
and the action could have proceeded 
to judgment without the presence 
of the beneficiary."—^U. S. v. Smith, 
(C.C.A.Wash.) 55 F.(2d) 141, 145, 81 
A.L.H. 926. 

(2) Insured’s administratrix could 

I sue for payments accruing before in¬ 
sured's death and after the bene¬ 
ficiary’s death without joining the 
beneficiary’s administrator as a par¬ 
ty plaintiff, since, while "the World 
War Veterans* Act (section 19) pro¬ 
vides that all persons having or 
claiming to have an interest in the 
insurance may be made parties to a 
suit for the recovery of the same 
... it does not require as a condi¬ 
tion precedent to the bringing of an 
action . . . that they must be 

made parties plaintiff."—Gordon v. 
U. S.. (D.aidaho) 37 F.(2d) 925, 926. 

Devisees of deceased soldier were 
held not necessary parties in a suit 
by heirs to compel continued pay¬ 
ments of war risk insurance, where 
the will did not designate benefici¬ 
aries.-—Hatch V. U. S., (D.C.N.Y.) 29 
F.(2d) 213. 

Diability to others than plaintiffs 

In an action against the United 
States on a certificate of war risk 
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brought, and partiodar persons have been held not 
entitled to maintain actions involving war risk 
insurance.^^ 

§ 94. -Process and Appearance 

An action cam be commenced only by serving the 
petition on the district attorney, not by serving sum¬ 
mons according to state practice. Defendant general¬ 
ly appearing and answering to the merits waives pro¬ 
cedural defects. 

An action for war risk insurance can be com¬ 
menced only by service of the petition on the dis¬ 
trict attorney, and not by the service of a sum¬ 
mons in accordance with the state practice.^^ De¬ 
fect in process as affecting limitation of actions is 
considered in § 92 b supra. 

By a general appearance and answer to the mer¬ 
its, defendant in such an action waives all pro¬ 
cedural defects.*^^ 


§ 95. — Pleading 

Plaintiff must plead facts showing Jurisdiction and 
allege the essential elements of a cause of action on 
the policy. The sufRclency of particular pleadings and 
the propriety of particular amendments have been ad¬ 
judicated. 

In an action on a policy of war risk insurance, 
plaintiff must plead facts showing jurisdiction; 
thus it is required that the petition or complaint 
allege a disagreement, prior to suit, between claim¬ 
ant and the veterans’ bureau as to the claim so as 
to show on its face jurisdiction of the court to en¬ 
tertain the action,or facts from which the court 
can determine whether the bureau’s delay in pass¬ 
ing on the claim was the equivalent of denial there¬ 
of and a disagreement,52 and that it allege facts 
showing that the suit was instituted within the time 
allowed by the statutc.53 Further, plaintiff must 


insurance by the aunt of insured and 
her daughter, named as beneficiaries, 
motion made by answer that certain 
persons claiming to be the father and 
brothers and sisters of insured be 
made parties was properly denied, 
since any state of facts could be as¬ 
serted defensively that went to show 
that liability for the insurance was 
to some one else rather than to plain¬ 
tiffs.—U. S. V. Napoleon, (C.C.A.Fla.) 
296 F. 811. 

47. Widow of ixLSured 

(1) The widow was held not enti¬ 
tled to maintain an action where she 
was not named in the policy as ben¬ 
eficiary; only insured’s administra¬ 
tor could maintain an action for 
monthly installments which alleged¬ 
ly accrued during the life of insured, 
and the widow could not amend her 
original ineffectual petition, to which 
she was the only party, by bringing 
in the administrator and other inter¬ 
ested parties.—^Ballenger v. U. S., (D. 
C.Ky.) 11 F.Supp. 911. 

(2) Insured's widow, not named as 
beneficiary in a reinstated policy, 
was held without right to bring an 
action at law on it against insurer 
and the beneficiary named therein, 
having no right of action at law 
against the latter for a recovery of 
money under the policy.—^Irons v. 
Smith, (C.C.A.Cal.) 62 F.(2d) 644. 

Heirs at law of a beneficiary who 
predeceased insured, who alleged 
that they were the only persons who 
had any claim to the insurance, could 
not maintain an action to recover the 
insurance, since such right was con¬ 
ferred by statute on the personal rep¬ 
resentative of insured alone.—^Bomar 
V. U. S., (D.C.S.C.) 12 F.Supp. 881. 
Hight to proceeds generally see su¬ 
pra § 85. 

48. Miller v. U. S., (D.C.N.T.) 11 F. 
Supp. 924. Contra Munro v. XT. S., 
(D.C.N.Y.) 10 F.Supp. 412. 


Heason for rule 

“The district attorney is not re¬ 
quired to act until a petition is serv¬ 
ed upon him. Were the plaintiff al¬ 
lowed to serve a summons to com¬ 
mence the action and then file a pe¬ 
tition at his leisure, no time for such 
filing being specified in the act, the 
statute of limitations governing the 
bringing of such actions would be 
nullified. It could not be contended 
that such result was intended.”— 
Miller v. United States, (D.C.N.Y.) 11 
F.Supp. 924, 925. 

49. Robinson v. U. S., (D.C.N.Y.) 12 
F.Supp. 160—^Munro v. U. S., (D.C. 
N.Y.) 10 F.Supp. 412. 

50. Bigley v. U. S., (D.C.Tex.) 6 F. 
Supp. 748. 

Reason for rtae 

“Ordinarily the United States of 
America may not be sued.”—^Bigley 
V. U. S., (D.C,Tex.) 6 F.Supp. 748. 

51. U. S. V. Thomas, (C.C.A.Tenn.) 

85 F.(2d) 614—Bidam v. U. S., (C. 
C.A.Neb.) 74 F.(2d) 350—U. S. v. 
Peters, (C.C.A.Ark.) 62 F.(2d) 977 
—Kelley v. U. S., (D.C.Mich.) 59 F. 
(2d) 743—Scranton Lackawanna 

Trust Co. V. U. S., (D.C.Pa.) 57 F. 
(2d) 210—Reece v. U. S., (D.C.Mo.) 
17 F.(2d) 856—Howard v. U. S., (D. 
C.Ky.) 2 F.(2d) 170—Harris v. U. 
S., (D.C.Idaho) 5 F.Supp. 368, re¬ 
versed on other grounds (C.C.A.) 
76 F.(2d) 1010, affirmed on rehear¬ 
ing 80 P.(2d) 612. 

Allegations held insufficient 

(1) Petition alleging that plain¬ 
tiffs’ claim had been submitted to the 
veterans’ bureau and rejected by the 
bureau by letter stating that the pol¬ 
icy had lapsed for nonpayment of 
premiums, and signed by the chief of 
the awards division, and that the let¬ 
ter was evidence of a disagreement, 
was held insufficient for failure to 
allege a disagreement through denial 
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of the claim by the director of the 
veterans’ bureau, or some one acting 
in his name, on appeal to the direc¬ 
tor, as required by the statute.—^Ei- 
dam V. U. S., (C.C.A.Neb.) 74 F.(2d) 
350. 

(2) Petition merely alleging that 
the veterans’ bureau disagreed with 
insured concerning his right to ben¬ 
efits, failed to furnish him with a let¬ 
ter of disagreement, and refused to 
recognize his claim was held insuffi¬ 
cient to show a positive disagree¬ 
ment, as required.—Scranton Lacka¬ 
wanna Trust Co. v. U. S., (D.C.Pa.) 
57 F.(2d) 210. 

Admission of disagreement by de¬ 
fendant 

(1) The unverified answer of the 
district attorney, otherwise sufficient 
and in due form, is not a nullity so 
as to admit the existence of a dis¬ 
agreement.—Manke v. U. S., (C.C.A. 
Cal.) 38 F.(2d) 624, certiorari denied 
51 S.Ct. 26, 282 U.S. 837, 75 L.Ed. 743. 

(2) A letter written by the assist¬ 
ant United States attorney, inform¬ 
ing counsel for an incompetent war 
veteran’s committee, after the filing 
of a verified answer interposing a 
general denial, including denial of 
disagreement, that defendant would 
admit the allegation of disagreement 
in the complaint, cannot be taken as 
part of the answer so as to avoid the 
denial of disagreement, being in the 
nature of a stipulation, and not made 
part of the pleadings nor verified.— 
Taylor v. U. S., (D.C.S.C.) 9 F.Supp. 
443. 

Disagreement as condition precedent 
to jurisdiction see supra § 89. 

52. U. S. v. Thomas, (C.C.A.Tenn.) 
85 F.(2d) 614. 

53. U. S. V. Valndza, (C.C.A.Ohio) 
81 F.(2d) 615—U. S. v. Trollinger, 
(C.C.A.Ya.) 81 P.(2d) 167—Bigley 
V. U. a, (D.C.Tex.) 6 F.Supp. 748. 
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allege that insured became totally and permanently been adjudicated with respect to designation of 

disabled while the policy was in force and effect,beneficiaries,filing of claim,58 actual payment of 

and that his total disability is reasonably certain premiums up to and covering the date of insured's 

to continue throughout his life.55 death,59 and recovery of back and future ben- 

A • i . • ‘j xa efits, as has the propriety of particular amend- 

An insured cannot recover premiums paid after o, ao uo y t' j y 

the policy matured where, among other reasons, 

his complaint contains no allegation on which such g _ Depositions and Discovery 

recovery could be based.58 ^ 

^ ^ Motions for inspection of veterans^ bureau records 

The sufficiency of particular pleadings has also in advance of trial, and for an order directing the tak- 


Suspeusion of limitations statute 

(1) A plaintiff seeking to take ad¬ 
vantage of the suspension of the 
statute of limitations during the con¬ 
sideration of his claim must plead 
facts showing such suspension.—^U. 
S. V. Valndza, (C.C.AOhio) 81 F.(2d) 
615—Bigley v, U. S., (D.C.Tex.) 6 F. 
Supp. 748. 

(2) Failure to allege the time of 
filing the claim and the time between 
such filing and the denial of the 
claim is fatal, although the date of 
the denial is alleged,—Bigley v. U. 
S., supra. 

Government need not affirmatively 
plead 

(1) That suit was not brought 
within the time limited by statute 
for the court to give effect to its pro¬ 
visions.—^XJ. S. V. Trollinger, (C.C.A 
Va.) 81 F.(2d) 167—^Miller v. U. S., 
(D.C.N.T.) 67 F.(2d) 889. 

(2) The contention that an action 
was not timely brought is not waived 
because not pleaded, and can be con¬ 
sidered on the government's motion 
to set aside the verdict,—^U. S. v. 
Trollinger, supra. 

54. U. S. V. Payne, (C.C.A.Wash.) 

73 F.(2d) 900, certiorari granted 

Payne v. U. S., 55 S.Ct 642—United 

States V, McLaughlin, (C.C.ANeb.) 

63 F.(2d) 450. 

Allegations held insufficient 

“While it is alleged that the dis¬ 
eases £4nd their after effects and 
sequelse from which the veteran is 
suffering had continued from a date 
prior to his discharge, the allegations 
with reference to his inability ‘to 
pursue continuously any substantial¬ 
ly gainful occupation,* and his inabil¬ 
ity ‘to earn his livelihood’ are not re¬ 
lated to or alleged to be the result of 
such diseases and their after effects 
and amount to nothing more than an 
allegation of unemployment.”—^U. S. 
V. Payne, (C.C.AWash.) 73 F.(2d) 
900, 901, certiorari granted Payne v. 
U. S., 55 S.Ct 642. 

Disablement prior to issnanoe of 
policy held not alleged by a complaint 
referring to an injury on a date prior 
to such issue, but alleging, “by way 
of conclusion, that the disability 
arose while the insurance was in full 
force and effect.”—Woolf oik v. U. S., 
(C.C.A.Idaho) 44 F.(2d) 701, 702. 


Automatic insurance 

A soldier, to become entitled to 
automatic war risk insurance, must 
plead that he became disabled during 
military service.—Stavros v. U. S., 
(D.aWash.) 3 F.Supp. 213. 

55. U. S. V. Payne, (C.C.AWash.) 
73 P.(2d) 900, certiorari granted 
Payne v. U. S.. 55 S.Ct 642. 
Allegation held insufficient 

“The allegation in the complaint 
that the plaintiff ‘has been informed 
and believes that these disabilities 
are likely to continue throughout his 
lifetime’ is insufficient as an allega¬ 
tion that his disabilities are perma¬ 
nent.”—^U. S. V. Payne, (C.C.A 
Wash.) 73 P.(2d) 900, 901, certiorari 
granted Payne v. U. S., 55 S.Ct 642. 
5 & U. S. v. Lyke, (C.C.AAriz.) 19 
F.<2d) S76. 

57. Plaintiffs as sole beneficiaries 
A petition in a suit against the 

United States on a certificate of war 
risk insurance, which alleged that 
plaintiffs were the sole beneficiaries 
of a duly probated will, sufficiently 
alleged a designation of them as ben¬ 
eficiaries under the War Risk Insur¬ 
ance Act although the will was not 
exhibited, and it was not alleged that 
the insurance was specially mention¬ 
ed in it.—^U. S. V. Napoleon, (C.C.A 
Fla.) 296 F. 811. 

No beneficiary designated 

In an action by insured’s adminis¬ 
tratrix, an allegation that insured 
applied for a policy, “designating no 
authorized person as beneficiary,” 
was held not sufficient allegation that 
there was no beneficiary.—^U. S. v. 
Smith, (C.C.AWash.) 55 F.(2d) 141. 
81 A.L.R. 926. 

58. Allegation held sufficient 
“Allegation of the furnishing of 

proof of death to and making demand 
upon the Veterans* Administration 
. , . was a sufficient allegation ot 
the filing of a claim in the Veterans* 
Administration.”—O’Kane v. U. S., 
(D.C.Pa.) 15 F.Supp. 1070, 1071. 

59 . Pleading held sufficient.—^Eidam 
V. U. S., (C.C.A.Neb.) 86 P.<2d) 192. 

60. Allegation held sufficient 
Under a provision of a war risk 

insurance policy that total perma¬ 
nent disability benefits may relate 
back to a date not exceeding six 
months prior to the receipt of due 
proof of such disability, an allega¬ 
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tion that plaintiff, on a stated date, 
made application to the veterans* bu¬ 
reau for the payment of such insur¬ 
ance and that the bureau refused to 
pay, disputed plaintiff’s claim, and 
disagreed with him as to his rights, 
which allegation was admitted by the 
answer, “should be deemed a suffi¬ 
cient averment of the presentation 
of due proof of total and permanent 
disability as of the date alleged.”— 
U. S. V. Ranes, (C.C.A.Cal.) 48 F.(2d) 
582. 

Complaint held iusufficieut 

Provision in a war risk policy for 
total permanent disability benefits, 
that such benefits may relate back 
to a date not exceeding six months 
prior to the receipt of due proof of 
disability precluded recovery for 
back benefits, where the complaint 
failed to allege the date when such 
proofs had been furnished, notwith¬ 
standing it alleged that insured’s ap¬ 
plication to the veterans* bureau for 
benefits had been refused.—^U. S. v. 
Meyer, (C.C.AN.J.) 76 F.(2d) 354. 

61. Allegatiou held sufficient 

In an action on a war risk policy 
for total permanent disability bene¬ 
fits, where the policy provided that 
such benefits may relate back to a 
date not exceeding six months prior 
to the receipt of due proof of disabil¬ 
ity an allegation that insured’s ap¬ 
plication to the veterans* bureau for 
benefits had been refused is sufficient 
to maintain an action for future ben¬ 
efits, notwithstanding the complaint 
failed to allege that due proof of dis¬ 
ability had been furnished.—U. S. v. 
Meyer, (C.C.AN.J.) 76 F.(2d) 354. 

62. Ameudmeut chauging date of 
incapacity held not a departure.—^U. 
S. V. De Armond, (C.C.AMo.) 48 F. 
(2d) 465. 

Allegation of defect before enlist¬ 
ment 

In a suit on a lapsed war risk pol¬ 
icy, allowance of an amendment to 
the answer alleging that insured, be¬ 
fore enlistment in the army, was 
suffering from varicose veins, was 
held not an abuse of discretion.— 
O’Quinn v. U. S., (C.C.ALa.) 70 F. 
(2d) 599. 

Amendment of complaint to con¬ 
form to proof showing reinstatement 
and lapse of a policy held proper.— 
U. S. V. Oliver, (C.C.A.Cal.) 59 F.C2d> 
55. 
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ing of testimony by deposition and the production of 
books, records, and reports of a government depart¬ 
ment have been granted. 

In an action on a war risk insurance policy, a 
motion for inspection of records of the veterans’ 
“bureau in advance of and to prepare for trial has 
l>een granted;®^ likewise, a motion for an order 
directing the taking of testimony by deposition 
through government officials and the production of 
books, records, and reports of a government de¬ 
partment has been granted unless the government 
would stipulate to produce the witnesses at the 
trial with the records in question.®^ 

§ 97. — Evidence 

a. In general 

b. Presumptions 

c. Burden of proof 

d. Admissibility 

e. Weight and sufficiency 

a. In General 

While usual rules of evidence governing actions 
on contracts in general apply in actions on war risk 
insurance policies, it is held that the evidence should be 
viewed favorably to the claimant. 

The right to recover under a war risk insurance 
policy is subject to the ordinary rules of evidence 
obtaining between parties to a contract.®^ The 
evidence in an action on such a policy should be 
viewed in the light most favorable to claimant,^® 
a liberal interpretation and construction being giv¬ 
en to his proofs.®*^ 


b. Presumptions 

Every reasonable presumption should be Indulged, 
and doubts resolved, In insured's favor; but permanence 
of disability cannot be presumed. Authorities disagree 
as to whether a statutory presumption of soundness of 
health on acceptance for service applies to war risk 
insurance as well as to compensation. 

It is broadly held that in actions on war risk in¬ 
surance policies, every reasonable presumption must 
be indulged,and all legitimate doubts re¬ 
solved, ^0 in insured’s favor. 

Permanence of disability cannot be presumed; 
and evidence of total disability, by reason of in¬ 
cipient tuberculosis, while the policy was in force, 
carries no inference that the disability was rea¬ 
sonably certain to continue throughout life.72 That 
years after the policy lapsed insured dies or the 
disability becomes permanent does not always cre¬ 
ate an inference that the disability was permanent 
before the lapse.*^^ 

Statutory presumptions, A statutory provision 
that, for the purposes of particular sections re¬ 
ferred to, dealing with compensation and with re¬ 
instatement of insurance, every enlisted man shall 
be conclusively held to have been in sound condi¬ 
tion when accepted for service, and that an ex- 
service man shown to have, or, if deceased, to have 
had, one of stated diseases shall be presumed to 
have acquired his disability in service between 
April 6, 1917, and July 2, 1921, is held, by author¬ 
ities, which include the more recent ones, to apply 
only to compensation cases, and not to actions on 
war risk insurance policies but other authori- 


es. Seattle Title Trust Co. v, U. S., 
(D.C.Wash.) 49 F.(2d) 818. 

64. Gonzalez v. U. S., (D.aN.T.) 298 
F. 1003. 

65. V, S. V. Balance, 61 App.D.C. 
226, 59 F.(2d) 1040. 

66 . TJ. S. V. Bodgre, (C.C.AKan.) 85 
F.(2d) 433—U. S. v. West, (C.C.A. 
Kan.) 78 F.(2d) 785—U. S. v. L.esh- 
er, (C.C.A.Or.) 59 F.(2d) 53—U. 
S. V. Godfrey, (C.C.A.Mass.) 47 F. 
(2d) 126—Sutphin v. U. S., (D.C. 
Ky.) 15 F.Supp. 660—Elliott v. U. 
S., (D.C.Ky.) 13 F.Supp. 132. 

67. Wojciechowski v. XT. S., (D.C.N. 
Y.) 51 F.(2d) 385. 

68. U. S. V. Tyrakowski, (C.C.A.H1.) 
50 F.(2d) 766—Starnes v. U. S., (D. 
C.Tex.) 13 F.(2d) 212. 

69. Putney v. U. S., (D.C.C 0 I 0 .) 4 F. 
Supp. 376. 

70. U. S. V. Bodge, (C.C.AKan.) 85 
F.(2d) 433—U. S. v. Hairston. (C. 
C.A.Ark.) 55 F.(2d) 825—U. S. v. 
Harrell, (C.C.A.Okl.) 66 P.(2d) 2311 
—Blair v. U. S., (C.C.AArk.) 47 F. 
(2d) 109—U. S. V. Phillips, (C.C.A. 
Mo.) 44 F.(2d) 689—Putney v. IT. 


S„ (D.C.Colo.) 4 F.Supp. 376—^Al- 
vord V. U. S., (D.C.Mass.) 4 F.Supp. 
275, reversed on other grounds (C. 
C.A) XJ. S. V. Alvord, 66 F.(2d) 455, 
certiorari denied Alvord v. U. S., 
64 S.Ct. 376, 291 U.S. 661, 78 L.Bd. 
1053. 

71. U. S. V. Kiles, (C.C.A.MO.) 70 F. 
(2d) 880. 

Insanity.—U. S. v. Kiles, (C.C.A. 
Mo.) 70 F.(2d) 880, 

72. XJ. S, V. Sumner, (C.C.A.Ky.) 69 
F.(2d) 770. 

7a Eggen v. XJ. S., (C.C.AMinn.) 
58 F.(2d) 616. 

74. O’Quinn v. U. S., (C.aA.La.) 
70 F.(2d) 599—Davis v. U. S., (D.C. 
Va.) 57 F.(2d) 871—U. S. v. 

Rhodes, (C.C.A.W.Va.) 49 F.(2d) 
228—U. S. V. Harrison, (C.C.A.W. 
Va.) 49 F.(2d) 227—U. S. v. Wes- 
coat, (C.C.A.W.Va.) 49 F.(2d) 193 
—^Elbag V. XJ. S., (D.C.Mass.) 48 P. 
(2d) 281. 

Reasons for rule 

(1) “When it is considered that 
the issue in war risk cases is not 
when did partial disability accrue, 
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but when permanent and total disa¬ 
bility, and that the section, while 
specifically dealing with compensa¬ 
tion claims, neither mentions war 
risk cases, nor makes reference to 
this character of disability, it would 
seem to be a forced and unreal, a 
pointless construction, which would 
declare the statute applicable in war 
risk cases as to the fact of some 
service disability, but without bear¬ 
ing upon the then extent of it."— 
LeBlanc v. U. S., (C.C.A.La.) 65 P. 
(2d) 514, 516. 

(2) “If we look to the language of 
the act alone, there is nothing to cre¬ 
ate such presumption in the case of 
a claim under a policy, which is an 
entirely different matter from com¬ 
pensation or treatment of disabled 
veterans or the reinstatement of in¬ 
surance which they have allowed to 
lapse. The same result follows if 
we look to the purpose of the statute 
and consider, as we must. Its reason 
and spirit. In the case of a claim 
of disability under a policy, the ques¬ 
tion is not as to the origin of the dis¬ 
ability, but as to whether it was to- 
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ties, particularly those construing an earlier form 
of this provision, in which the words “for the pur¬ 
poses of this act” were used, have held to contrary 

effect.75 

Other presumptions have been stated with respect 
to the health of insured 76 and the time of accrual 
of liability.77 

c. Burden of Proof 

Plaintiff must prove all the elements essential to 
making a case, including the courts' Jurisdiction and 


total and permanent disability or death while the poli¬ 
cy was in force. As to some defenses, the government 
has the burden of proof. 

Broadly, plaintiff in an action on a policy of 
war risk insurance must prove all the elements 
essential to the making of a case; 78 thus the bur¬ 
den is on him to prove that he has brought him¬ 
self within the terms of the insurance contract.7^> 
He must prove facts showing the jurisdiction of 
the court; SO thus he must prove that a claim un¬ 
der the policy was made and denied,Si in other 


tal and permanent within the mean¬ 
ing of the policy while same was in 
force. . . . There could have been 
no reason, therefore, in providing 
that, for the purposes of claims un¬ 
der policies, the diseases mentioned 
in the act should be deemed to have 
originated in the service. We think 
it clear that the presumption was 
intended to relate to matters as to 
which the service origin of disabil¬ 
ity was a consideration of impor¬ 
tance, that is to applications under 
the act for compensation or treat¬ 
ment or for reinstatement of insur¬ 
ance.”—U. S. V. Searls, (C.C.A.W.Va.) 
49 F.(2d) 224, 227, quoted in Davis 
V. U. S., (D.aVa.) 57 F.(2d) 871, 874. 

75. U. S. V. Nolan, (C.C.A.Mo.) 57 
F.(2d) 190—U. S. V. Winkler, (C. 
C.A.MO.) 52 F.(2d) 369—Glazow v. 
XT. S., (C.C.A.N.Y.) 50 F.(2d) 178— 
Harrison v, U. S., (D.C.Pa.) 49 F. 
(2d) 948—Dunlap v. U. S., (D.C. 
Idaho) 43 F.(2d) 999, appeal dis¬ 
missed (C.C.A.) TJ. S. V. Dunlap, 
45 F.(2d) 1021—Malavski v. U. S., 
(C.C.A.I11.) 43 F,(2d) 974—Runkle 
V. U. S., (C.C.A.C 0 I 0 .) 42 F.(2d) 
804—Mulivrana v. U. S., (C.C.A. 
Wash.) 41 F.(2d) 734—Brandaw v. 
U. S., (C.C.A.Or.) 35 F.(2d) 181— 
XT. S. v. Eliasson, (C.C.A.Mont.) 20 
F.(2d) 821. 

Expressing ‘‘considerable doubt,” 
but applying presumption, XT. S. v. 
Le Due. (C.C.A.Minn.) 48 F.(2d) 789, 
793. 

Word “act'' in the phrase ‘‘for the 
purposes of this act” refers ‘*not to 
the amendatory act but to the World 
War Veterans* Act itself; and . . . 
the amendment is accordingly as 
broad as the purposes of that act, 
which included insurance claims as 
well as compensation claims.”—U. S. 
V. Winkler, (C.C.A.M 0 .) 52 F.(2d) 369, 
372. 

Fresumptlon applied to automatic 
insnraiLce. —^XJ. S. v. Carlson, (C.C.A- 
Wash.) 44 F.(2d) 5. 

PresTunptioiL not applied to nation¬ 
al guardsman entering active gov¬ 
ernment service ' under the presi¬ 
dent's call without a prior physical 
examination.—^U, S. v. Carlson, (C.C. 
A.Wash.) 44 P.(2d) 6. 

Presumption limited 

‘‘The presumption invoked, assum- | 


ing it to be applicable, goes to the 
source and time of acquiring the 
disability, and not to the degree, ex¬ 
tent, or permanency of the disability 
acquired. If, therefore, full effect 
be given the presumption, it cannot 
be said that it has the effect of sup¬ 
plying proof of permanent and total 
disability during the life of the pol¬ 
icy.”—U. S. V. Le Due, (C.C.A.Minn.) 
48 P.(2d) 789, 793, certiorari denied 
Leduc V. U. S., 52 S.Ct. 14, 284 U.S. 
631, 76 L.Bd. 537, quoted in U. S. v. 
Nolan, (C.C.A.MO.) 57 P.(2d) 190, 
192. To same effect Meyer v. XT. S., 
(C.C.A.La.) 65 F.(2d) 509, 512. 

Contrary evidence is incompetent 
under the statute creating the pre¬ 
sumption.—^Dunlap V. XT. S., (D.C. 
Idaho) 43 P.(2d) 999, appeal dismiss¬ 
ed (C.C.A.) U. S. V. Dunlap, 45 F.(2d) 
1021. 

“Well-considered opinion,” so-call¬ 
ed in U. S. V. Nolan, (C.C.A.M 0 .) 57 
F.(2d) 190, 191.—U. S. V. Winkler, 
(C.C.A.MO.) 52 F,(2d) 369. 

75, Impairment while in army 
That nothing happened to insured 
to impair his health while he was in 
the army is to be taken to be the 
case, in the absence of evidence to 
the contrary.—Smith v. IT. S., (D.C. 
Ky.) 5 F.Supp. 475. 

77. Accrual on date fixed by Jury 
Where the policy sued on was not 

offered in proof, and no question was 
made of the submission of proof of 
total and permanent disability, the 
court must assume that the policy 
liability accrued on the date fixed by 
the jury.—Shealy v. XT. S., (D.C.S.C.) 
37 F.(2d) 918. 

78. IT. S. V. Anderson, (C.C.A.S,C) 
76 F.(2d) 337—U. S. v. Hooper, (C. 
C.A.Ala.) 73 F.(2d) 665—O’Quinn 
V. U. S., (C.C.A.La.) 70 F.(2d) 599 
—Proechel v. XT. S., (C.C.A.Minn.) 
59 F,(2d) 648, certiorari denied 53 
S.Ct. 122, 287 U.S. 658, 77 L.Ed. 
568—Quinn v. U. S., (C.C.A.Pa.) 
58 F.(2d) 19. 

payment of premiums 

In an action on a war risk policy, 
where insured failed to pay a pre¬ 
mium on the. due date, he had the 
burden of proving that any later 
premiums were paid.—^Backoff v. U. 
S., (C.C.A.N.T.) 78 F.(2d) 671, 
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Payment of bonus 
The administrator of insured’s es¬ 
tate has the burden, in an action on 
a war risk insurance policy which 
lapsed before insured’s death, to 
prove that the insured veteran had 
not been paid his bonus, which the 
administrator seeks to apply to the 
premium to prevent lapse of the pol¬ 
icy.—^Bank of Arizona v. U, S., (C.C.. 
A,Ariz.) 73 F.(2d) 811. 

Gainful character of occupation 
Where insured, after his discharge 
from the army, engaged for nearly 
ten years in an occupation which the 
evidence seems to indicate was sub¬ 
stantially gainful, the burden is on 
him to establish that such occupa¬ 
tion was not substantially gainful. 
—U. S. V. Baker, (C.C.A.Idaho) 73 
P,(2d) 691. 

Undergoing proper treatment 

To establish insured’s total per¬ 
manent disability when discharged 
from the army by showing that sub¬ 
sequent events made evident the in¬ 
curability of tuberculosis then in the 
incipient stage, plaintiff must show 
aflSrmatively that insured underwent 
proper treatment.—Smith v. U. S.^ 
(D.C.N.Y.) 5 F.Supp. 475. 

Applicability of limitation proviso 
Insured relying on a proviso in the 
statute of limitations to avoid the 
bar of limitations must show that 
his case came within the proviso.— 
Weaver v. U. S., (C.C.A.N.C.) 72 F. 
(2d) 20. 

Affirmative proof by government 
that the disability occurred before 
an alleged automatic war risk insur¬ 
ance policy issued is not required in 
an action on such policy.—Stavros v. 

U. S., (D.C.Wash.) 3 F.Supp. 213. 

7&. U. S. V. Tyrakowski, (C.C.A. 
IlL) 50 F.(2d) 766—Freeman v. U. 
S., (D.aKy.) 48 F.(2d) 233. 

80. Bigley v. U. S., (D.C.Tex.) 6 F. 
Supp. 748. 

Reason for rule 

“Ordinarily the United States of 
America may not be sued.”—^Bigley 

V. U. S., (D.C.Tex.) 6 F.Supp. 748. 

81. U. S. V. Peters. (C.C.A.Ark.) 62 
F.(2d) 977—U. S. v. Collins. (C.C. 
A.W.Va.) 61 F.(2d) 1002—U. S. v. 
Densmore, (C.C.A.Cal.) ’ 58 F.(2d> 
748, certiorari denied Densmore v. 
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words, that there was a disagreement with respect 
thereto.S 2 Further, plaintiff has the burden of 
proving that insured became totally and permanent¬ 


ly disabled during the period when the policy was 
in force, before it lapsed or expired,or that 
he died before such lapse.^^ 


U. S., 53 S.Ct 24. 287 U.S. 598, 77 
L.Ed. 521. 

S2, U. S. V. Knott, (C.C.A.Ky.) 69 
F.(2d) 907. 

33. U.S.—Miller v. U. S., (Ga.) 55 
S.Ct 440, affirming (C.C.A.) 71 F. 
(2d) 361, certiorari granted 55 S.Ct 
212, 293 U.S. 551, 79 L.Ed. 654, re¬ 
hearing denied 55 S.Ct 635—^Lock¬ 
ett V. U. S., (C.C.A.Ga.) 86 F.(2d) 
1—xj. S. V. Bodge, (C.C.A.Kan.) 85 
F.(2d) 433—U. S. V. Atkison, (C.C. 
A.Miss.) 84 F.(2d) 968—U. S. v. 
Mathis, (C.C.A.Kan.) 84 F.(2d) 451 
—Hughes V. U. S.. (C.C.A.Okl.) 83 
F.(2d) 76—U. S. V. Bryan, (C.C.A. 
La.) 82 F.(2d) 784—U. S. v. Wig¬ 
gins. (C.C.A.Ala.) 81 F.(2d) 911—U. 
S. V. Johnson, (C.C.A.Ala.) 81 F. 
(2d) 867—U. S. V. Poe, (C.C.A.Ala.) 
81 F.(2d) 799—Foote v. U. S., (C.C. 
A.Ga.) 80 F.(2d) 48—U. S. v. West 
(C.C.A.Kan.) . 78 P.(2d) 785— 

Stephenson v. U. S., (C.C.A.Mo.) 78 
F.(2d) 355—U. S. v. Tarrer, (C.C. 
A.Ga.) 77 F.(2d) 423, certiorari 
denied Tarrer v. U. S., 56 S.Ct 125 
—U. S. V. Little, (C.C.A.La.) 77 F. 
(2d) 420—Bemmon v. U. S., (C.C. 
AFla.) 77 F.(2d) 419—U. S. v. 
Walker. (C.C.ALa.) 77 F.(2d) 415, 
certiorari denied Walker v. U. S., 
56 S.Ct 132—U. S. V. Price, (C.C. 
A.Ala.) 77 F.(2d) 345—U. S. v. Mc- 
Iver, (C.C.A.N.C.) 77 P.(2d) 208— 
U. S. V. Schroeder, (C.C.A.Ind.) 77 
F.(2d) 173—U. S. V, Cobb. (C.C.A. 
Ala.) 77 F.(2d) 138—U. S. v. Farns¬ 
worth, (C.C.A.N.C.) 77 P.(2d) 91, 
certiorari denied Wachovia Bank & 
Trust Co. V. U. S„ 56 S.Ct 117— 

U. S. V. Smith, (C.C.A.Ya.) 76 F. 
(2d) 850—^U. S. V. Earwood, (C.C. 
AGa.) 76 F.(2d) 557, certiorari de¬ 
nied Earwood v. U. S., 55 S.Ct 921, 
295 U.S. 762, 79 L.Ed. 1704—U. S. 

V. Anderson, (C.C.A.S.C.) 76 F.(2d) 

337_-[j. S. V. Knoles, (C.C.A.S.B.) 
75 F.(2d) 557—U. S. v. Shashy, (C. 
C.APla.) 75 P.(2d) 422—U. S. v. 
Reeves, (C.C.A.Tenn.) 75 F.(2d) 368 
—Werth V. U. S., (C.C.A.Va.) 75 F. 
(2d) 192— U. S. V. Jones, (C.C.A. 
Tex.) 74 P.(2d) 986—^Deadrich v. 
U. S., (C.C.A.Nev.) 74 F.(2d) 619 
—Cockrell v. U. S., (C.C.A.Iowa) 
74 F.(2d) 151—U. S. v. Payne, (C. 
C.A.Wash.) 73 F.(2d) 900. certi¬ 
orari granted Payne v. U. S., 55 
S.Ct 642—U. S. V. McCoy, (C.C. 
A.Ala.) 73 F.(2d) 786—U. S. v. 
Horn, (C.C.AW.Va.) 73 F.(2d) 770 
—^U. S. V. Steadman, (C.C.AUtah) 
73 F.(2d) 706—U. S. v. Hooper, 
(C.C.A.Ala.) 73 P.(2d) 665—U. 

S. V. Russian, (C.C.APa.) 73 F. 
(2d) 363—U. S. V. Sanford, (C.C.A 
Ga.) 73 P.(2d) 233—U. S. v. Town¬ 
send, (C.C.AN.C.) 73 P.(2d) 222— 
U. S. V. Johnson, (C.C.A.Neb.) 72 F. 
(2d) 614—Grate v. U. S., (C.C.A 


Mo.) 72 P.(2d) 1—U. S. V. Thom¬ 
son, (C.C.AN.M.) 71 F.(2d) 860— 
U. S. V. Koskey, (C.C.ACal.) 71 F. 
(2d) 501—U. S. V. Gower, (C.C.A 
Okl.) 71 F.(2d) 366—U. S. v. Owen, 
(C.C.A.Ala.) 71 F.(2d) 360—U. S. v. 
McShane, (C.C.AC 0 I 0 .) 70 F.(2d) 
991, certiorari denied McShane v. 

U. S.. 55 S.Ct 141—Puckett V. U. S., 
(C.C.A.Ga.) 70 F.(2d) 895. certiorari 
denied 55 S.Ct 99—U. S. v. Kiles, 
(C.C.A.MO.) 70 F.(2d) 880—U. S. v. 
Nlckle, (C.C.AMO.) 70 P.(2d) 873— 
O’Quinn v. U. S., (C.C.ALa.) 70 F. 
(2d) 599—U. S. V. Suomy, (C.C.A 
Or.) 70 F.(2d) 542—U. S. v. Reid, 
(C.C.AN.C.) 70 F.(2d) 518—Huff¬ 
man V. U. S., (C.C.AVa.) 70 P.(2d) 
266—U. S. V. Hansen. (C.C.AIda- 
ho) 70 F.(2d) 230, certiorari denied 
Hansen v. U. S.. 55 S.Ct 119—U. 
S. V. Derrick, (C.C.A.Okl.) 70 F. 
(2d) 162—U. S. V. Rye, (C.C.A. 
Okl.) 70 F.(2d) 150—U. S. v. Green, 
(C.C.A.MO.) 69 P.(2d) 921—U. S. 

V. Sumner, (C.C.AKy.) 69 F.(2d) 
770—Carey v. U. S., (C.C.AOkl.) 
69 F.(2d) 766—U. S. v. Burns, (C.C. 
AFla.) 69 F.(2d) 636—U. S. v. 
Caldwell, (C.C.APa.) 69 P.(2d) 200 
—U. S. V. Pollock, (C.C.APla.) 68 
F.(2d) 633—U. S. v. Elmore, (C.C. 
AFla.) 68 P.(2d) 551—U. S. v. Rod- 
man. (C.C.AN.C.) 68 P.(2d) 351— 
Prevette v. U. S., (C.C.AN.C.) 68 
P.(2d) 112, certiorari denied 54 S. 
Ct 633—U. S. V. Harrison, (C.C.A 
Ind.) 67 F.(2d) 729—Cunningham 
V. U. S., (C,C.ATex.) 67 P.(2d) 714 
—U. S. V. Ingalls, (C.C.AN.M.) 67 
F.(2d) 593—Bridges v. U. S., (C.C. 
AGa.) 67 F.(2d) 320—U. S. v. Wil- 
fore, (C.C.AVt) 66 F.(2d) 255—U. 
S. V. Harrell, (C.C.A.Okl.) 66 F.(2d) 
231—Thorne v. U. S., (C.C.AN.M.) 
66F.(2d) 230—U.S. v. Pearson, (C. 
C.AOkl.) 65 P.(2d) 996—Hicks v. U. 
S., (C.C.AVa.) 65 F.(2d) 517—Mey¬ 
er V. U. S., (C.C.ALa.) 65 F.(2d) 
509—Falbo v. U. S., (C.C.AIdaho) 
64 F.(2d) 948, followed in (Mont) 
McCleary v. U. S., 64 P.(2d) 1016, 
certiorari granted (Idaho) Falbo 
V. U. S., 54 S.Ct 100, 290 U.S. 
618, 78 L.Ed. 540, affirmed 54 S.Ct 
456, 291 U.S. 646, 78 L.Ed. 1042— 

U. S. V. Ivey, (C.C.AOkl.) 64 F. 
(2d) 653—U. S. V. Howard, (C.C.A 
Fla.) 64 F.(2d) 533, followed in U. 
S. V. Dunaway, 64 F.(2d) 535—^U. S. 

V. Thomas, (C,C.A.Utah) 64 F.(2d) 
245—Mason v. U. S., (C.C.AVt) 63 
P.(2d) 791—U. S. V. Crain, (C.C.A 
Ill.) 63 F.(2d) 528—Wise v. U. S., 
(C.C.ATex.) 63 P.(2d) 307—Wal¬ 
ters V. U. S., (C.C.ATex.) 63 F. 
(2d) 299—U. S. V. Cornell, (C.C.A 
Neb.) 63 F.(2d) 180—U. S. v. Hill, 
(C.C.AArk.) 62 P.(2d) 1022—U. S. 
V. Diehl, (C.C.AW.Va.) 62 P.(2d) 
843, followed In (C.C.AS.C.) U. S., 
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V. Butler, 62 F.(2d) 1083—U. S. 
V. Hill, (C.C.AOr.) 61 F.(2d) 651— 
U. S. V. Kims, (C.C.AIdaho) 61 F. 
(2d) 644—U. S. V. Harth, (C.C.A 
Iowa) 61 F.(2d) 541—^Boulger v. 
U. S., (D.C.Mass.) 60 F.(2d) 560— 

U. S. V. Rentfrow, (C.C.AOkl.) 60 
P.( 2 d) 488—Proechel v. U. S., (O. 
C.A.Minn.) 59 F.(2d) 648, certio¬ 
rari denied 53 S.Ct 122, 287 U.S. 
658, 77 L.Ed. 568—Nance v. U. S., 
(C.C.ALa.) 58 P.(2d) 236—Quinn 

V. U. S., (C.C.A.Pa.) 58 P.(2d) 19— 

Roberts v. U. S., (C.C.A.C 0 I 0 .) 57 
P.(2d) 514—U. S. V. McGill, (C.C. 
A.Ark.) 56 P.(2d) 522—U. S. v. 
Perry, (QC.AArk.) 55 F.(2d) 819 
—^Niemczewski v. U. S., (D.C.Me.) 
55 P.(2d) 728—Jones v. U. S., (C.C. 
AMiss.) 55 P.(2d) 574—U. S. v. 
Crume, (C.C.A.Tex.) 54 F.(2d) 556 
—White V. U. S., (C.C.AGa.) 53 
P.(2d) 565—^United States v. Mc¬ 
Laughlin, (C.C.A.Neb.) 53 P.(2d) 
450—Nordberg v. U. S., (D.C. 

Mont) 51 P.(2d) 271—Nicolay v. 
U. S., (C.C.AC 0 I 0 .) 51 F.(2d) 170— 

U. S. V. Lawson, (C.C.AIdaho) 50 
P.(2d) 646—Ross v. U. S., (C.C.A 
Tex.) 49 P.(2d) 641—U. S. v. Wes- 
coat, (C.aAW.Va.) 49 P.(2d) 193 
—U. S. V. Le Due, (C.C.AMinn.) 
48 P.( 2 d) 789, certiorari denied 
Leduc V. U. S., 52 S.Ct 14, 284 U.S. 
631, 76 L.Ed. 537—U. S. v. De Ar- 
mond, (C.C.AMO.) 48 F.(2d) 465 
—Freeman v. U. S., (D.C.Ky.) 48 
F.( 2 d) 233—Blair v. U. S., (C.C.A 
Ark.) 47 F.(2d) 109—U. S. v. Cole, 
(C.C.A.Ohio) 45 F.(2d) 339—War¬ 
ren V. U. S., (D.C.Idaho) 42 F.(2d) 
755 —^XJ. S. V. MePhee, (C.C.A 
Wash.) 31 F.(2d) 243—La Marche 

V. U. S.. (C.C.AWash.) 28 F.(2d) 
828—Yiccioni v. U. S., (D,C.R.I.) 
15 F.Supp. 547—Elliott v. U. S., 
(D.C.Ky.) 13 F.Supp. 132—Crouch 
V. U. S., (D.C.W.Va.) 11 F.Supp. 
232—Nall V. U. S., (D.C.Miss.) 8 
F. Supp. 69—^Parrigan v. U. S., (D. 
C.Ky.) 6 F.Supp. 333. 

D.C.—Franklin v. U. S., 64 App.D.C. 
15, 73 F.(2d) 655—U. S. v. Stewart, 
61 App.D.C. 115, 58 F.(2d) 520. 
Burden remains on plaintiff 
throughout trial.— 'Eggen v. U. S.> (C. 
C.AMinn.) 58 F.(2d) 616. 

Automatic insurance 
A soldier, to become entitled to 
automatic war risk insurance, must 
prove that he became totally and per¬ 
manently disabled during military 
service.—Stavros v. U. S., (D.C. 

Wash.) 8 F.Supp. 218. 
Commencement and duration of risk 
generally see supra § 74. 

Excessive delay as increasing bur¬ 
den see supra § 92 a. 

84. McCune v. U. S., (C.C.AKy.) 56 
F.(2d) 672. 
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As to some defenses, the burden of proof is on 
the governments^ 

d. Admissibility 

The admissibility of various types of evidence offer¬ 
ed in actions on war risk insurance policies has been 
adjudicated in accordance with general rules. 

To determine, in an action on a war risk insur¬ 
ance policy, whether insured was totally and per¬ 
manently disabled during the life of the policy, 
evidence as to his history, condition, or progress 
toward recovery since the lapse or expiration of 


the policy is properly considered, but is material 
only to that extent;^® likewise, his injuries, ill¬ 
ness, and condition before the lapse have signifi¬ 
cance for that purpose.^*^ 

Except where, as discussed in § 76 supra, it is 
sought to prevent lapse of a policy by the applica¬ 
tion of due and uncollected compensation payments 
to the premiums,^^ ratings made by government 
bureaus for purposes of disability compensation are 
immaterial and inadmissible in an action on a war 
risk policy,as is a rating of the degree of dis- 


85. Sscheat 

The United States defending* an ac¬ 
tion by insured’s administrator, has 
the burden of establishing the de¬ 
fense that the insurance escheated 
to the government,—^Fennell v. U. 
S., (C.C.A.Tex.) 67 F.(2d) 768. 
Estoppel 

(1) The government, contending 
that insured was estopped from re¬ 
covering on the policy by reason of 
misrepresentations regarding his 
health contained in applications for 
reinstatement of insurance, has the 
burden of establishing the defense 
of estoppel.—Quirk v. U. S., (D.C. 
Pa.) 45 F.(2d) 631. 

(2) The government has the bur¬ 
den of establishing that plaintiff, 
seeking to recover on an original pol¬ 
icy, is estopped by the application of 
insured for reinstatement of part of 
the amount of the original policy and 
conversion of the reinstated part into 
term insurance, surrendering the 
original policy, receiving the reis¬ 
sued one, and accepting monthly pay¬ 
ments under the provisions of the 
new polic 3 ^—Larsen v. U. S., (D.C, 
Ariz.) 29 P.(2d) 847. 

limitations and laches being af¬ 
firmative defenses, the government 
has the burden of proof as to them. 
—Jackson v. U, S., (D.C.Kan.) 24 F. 
(2d) 981, reversed on other grounds 
(C.C.A.) U. S. V. Jackson, 34 F.(2d) 
241, 73 A.L.R. 316, certiorari granted 
Jackson V. U. S., 50 S.Ct. 86 , 280 U.S. 
649, 74 L.Ed. 608, and affirmed 50 S. 
Ct. 294. 281 U.S. 344, 74 L.Ed. 891. 
8©. U.S.—U. S. V. Spaulding, 55 S. 
Ct. 273, 293 U.S. 498, 79 L.Ed. 617, 
reversing (C.C.A.) 68 F.(2d) 656. 
certiorari granted 55 S.Ct. 86 , 293 
U.S. 540, 79 L.Ed. 646, rehearing 
denied 55 S.Ct. 504. 294 U.S. 731, 
79 L.Ed. 1261, followed in (C.C.A.) 
Olsen V. U. S., 74 P.(2d) 1018—• 
Lumbra v. U. S., (Vt.) 54 S.Ct. 272, 
290 U.S. 551, 78 L.Ed. 492, affirming 
(C.C.A.) U. S. V. Lumbra, 63 F.(2d) 
796, certiorari granted Lumbra v. 
U. S., 54 S.Ct. 58. 290 U.S. 611, 78 
L.Ed. 535—U. S. v, Townsend, (C. 
C.A.N.C.) 81 P.(2d) 1013—U. S. v. 
Edson, (C.C.A.I11.) 79 F.(2d) 866 — 
Stephenson v. U, S., (C.C.A.MO.) 
78 F.(2d) 355—U. S. v. Schroeder. 
<C.C.A.Ind.) 77 P.(2d) 173—U. S. 
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V. Landrieux, (C.C.A.I11.) 75 P.(2d) 
536—Magenton v. U. S., (C.C.A.S. 
D.) 75 F.(2d) 410—Cockrell v. U. 
S., (C.C.A.Iowa) 74 F f2d) 151— 

U, S. V. National Baitk of Com¬ 
merce of Seattle, (C.C.A.Wash.) 73 
P.(2d) 721—U. S. V. Nickle, (C. 
C.A.MO.) 70 P.(2d) 873—U. S. v. 
Green, (C.C.A.M 0 .) 69 F.(2d) 921 
—U. S. V. Caldwell, (C.C.A.Pa.) 
69 P.(2d) 200—Combs v. U. S., 
(C.C.A.MO.) 65 P.(2d) 787—U. S. 

V. Jones, (C.C.A.OkL) 65 P.(2d) 

652—U. S. V. Linkhart, (C.C.A.I11.) 
64 F.(2d) 747—U. S. v. Diehl, (C. 
C.A.W.Va,) 62 F.(2d) 343, fol¬ 

lowed in (C.C.A.S.C.) U. S. v. But¬ 
ler, 62 P.(2d) 1083—U. S. v. Tyra- 
kowski, (C.C.A.I11.) 50 P.(2d) 766 
—Viccioni v. U. S., (D.C.R.L) 15 
F.Supp. 547. 

D.C.—^Adkins v. U. S., 63 App.D.C. 
164, 70 F.(2d) 768. 

Determining permanence 

(1) As permanency of a condition 
of total disability involves the ele¬ 
ment of time, its continuance during 
the passage of time is competent 
and cogent evidence.—McGovern v. 
U. S., (D.C.Mont) 294 F. 108, affirmed 
U. S. V. McGovern, (C.C.A.) 299 F. 
302, error dismissed 45 S.Ct. 351, 267 

U. S. 608, 69 L.Ed. 812, and 45 S.Ct. 
515, 268 U.S. 708, 69 L.Ed. 1169. 

(2) The permanency of a claim¬ 
ant’s disability, caused by disease, 
must be determined, not exclusively 
from physicians’ diagnoses and opin¬ 
ions, but also by the history of the 
disease and other evidence.—Carter 

V. U. S., (C.C.A.N.C.) 49 F.(2d) 221. 

(3) Events subsequent to the dis¬ 
charge of a soldier suffering from 
incipient, although active, tubercu¬ 
losis may be considered in deter¬ 
mining the permanency of the dis¬ 
ease.—Parrigan v. U. S., (D.C.Ky.) 
6 F.Supp. 333. 

(4) The subsequent death of in¬ 
sured from a cause unrelated to his 
disability cannot be considered in 
determining whether his total disa¬ 
bility at the time of his discharge 
from the navy was permanent.— 
Proechel v. U. S., (C.C.A.Minn.) 59 P. 
(2d) 648, certiorari denied 53 S.Ct 
122, 287 U.S. 658, 77 L.Ed. 568. 
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Exposure to tuberculosis 
Where disability from tuberculosis 
was claimed, and the government 
contended that insured was sound 
when he left the army, the admis¬ 
sion of evidence that insured was ex¬ 
posed to tuberculosis in his home aft¬ 
er his discharge was not error.— 
Combs V. U. S., <C.aA.Mo.) 65 P.(2d) 
787. 

87. Lumbra v. U. S., (Vt) 54 S.Ct 
272, 290 U.S. 551, 78 L.Ed. 492, af¬ 
firmed (C.C.A.) U. S. V. Lumbra, 
63 P.(2d) 796, certiorari granted 
Lumbra v. U. S., 54 S.Ct 58, 290 U. 
S. 611, 78 L.Ed. 535—U. S. v. 
Nickle. (C.C.A.MO.) 70 F.(2d) 873. 

Injury prior to insuance of policy 
That prior to the issuance of a war 
risk policy an injury existed which 
had at times partially disabled in¬ 
sured should be considered in de¬ 
termining the extent of disability in 
action brought thirteen years after 
the policy was issued.—^U. S. v. 
Jones, (C.C.A.Ala.) 78 P.(2d) 376. 

88. U. S. V. Smith, (C.C.A.Wash.) 55 
P.(2d) 141, 81 A.L.R. 926—Holi- 
rich V. U. S., (D.C.Idaho) 49 P.(2d) 
445—U. S. V. Vance, (C.C.A.M 0 .) 48 
P.(2d) 472—^Armstrong v. U. S„ (C. 
C.A.Iowa) 16 P.( 2 d) 387. 

88 . Lockett V. U. S., (C.C.A.Ga.) 86 
P.(2d) 1—Rose V. U. S., (C.C.A.N. 
M.) 70 P.(2d) 68 —U. S. v. Smith, 
(C.C.A.Wash.) 55 F.(2d) 141—U. 
S. V. Thomas, (C.C.A.S.C.) 53 P. 
(2d) 192—McNally v. U. S., (C.C.A. 
Minn.) 52 P.(2d) 440—Nichols v. 
U. S., (D.C.Ky.) 48 P.( 2 d) 293— 
Runkle v. U. S., (C.C,A.Colo.) 42 P. 
( 2 d) 804—Warren v. U. S., (D.C, 
Idaho) 42 P.(2d) 755—U. S. v. 
Golden, (C.C.A.N.M.) 34 P.(2d) 367. 
Contra Quinn v. U. S., (C.C.A.Pa.) 
58 F.(2d) 19. 

By whom offered 

Such proof is immaterial whether 
offered by claimant or the govern¬ 
ment—Rose V. U. S., (C.C.A.N.M.) 70 
P.(2d) 68 . 

»The doctors making the ^ratings’ 
are of course competent witnesses, 
just as doctors examining for other 
purposes are; hut it is their testi¬ 
mony that is competent, and not the 
Bureau’s Tating’ predicated thereon.” 
—Humble v. U. S., (D.C.Ky.) 49 F- 
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ability of insured, incurred in line of duty, to per- of insured by government bureaus is admissible,^ 5 
form the duties of a soldier.^o Evidence that in- even though the examinations were made for com- 
sured was awarded or was receiving compensation pensation purposes; and so as to letters written 
from the government has been held admissible by representatives of the veterans’ bureau relating 
where the fact of compensation has a material to disability compensation and bearing on insured’s 
bearing upon the issues in a particular case;^i physical condition.^’^ Evidence of insured’s wealth 
but each case presents its own setting, so that no or poverty, or of his income or expenses, is or- 
hard and fast rule can be laid down,92 and in dinarily of no materiality.99 

particular cases such evidence has been held im- Other evidence the admissibility of which has 
material and inadmissible.93 Evidence that insured been adjudicated in actions on war risk insurance 
knew of his right to compensation and yet made policies includes a regulation of the bureau of war 
no claim therefor has been held properly ex- risk insurance defining total and permanent dis- 
cluded.9^ However, evidence, as by reports of ability,99 a declaration by insured upon his dis- 
physicians, of the results of physical examinations charge from the anny,^ a statement by insured as 


(2d) 600, 602—Nichols v. U. S., (D, 
C.Ky.) 48 P.(2d) 293, 296—Runkle v. 

U. S., (C.C.A.C 0 I 0 .) 42 P.(2d) 804, 
807—U. S. V. Golden, (C.C.A.N.M.) 
34 P.(2d) 367, 371. 

Compensation distinguished see su¬ 
pra § 64. 

90. Demeter v. U. S., 62 App.D.C. 
208, 66 P.(2d) 188. 

91. Cockrell v. U. S., (C.C.A.Iowa) 
74 F.(2d) 151—Jennings v. U. S., 
(C.C.A.Ga,) 73 P.(2d) 470—Rose 
V. U. S., (aCJLN.M.) 70 r.(2d) 
68 —Prevette v. U. S., (C.C.A.N.C.) 
68 P.( 2 d) 112, certiorari denied 54 
S.Ct 633. 

Such evidence held admissible 

(1) Where it shows whether work 
was done by insured voluntarily or 
because of financial necessity.—Rose 

V. U. S., (C.C.AN.M.) 70 P.(2d) 68 — 
Prevette v. U. S„ (C.C.A.N.C.) 68 P. 
( 2 d) 112 , certiorari denied 54 S.Ct. 
633. 

(2) Where it shows whether in¬ 

sured was malingering, incentive to 
work having been removed by receipt 
of compensation.—Cockrell v, XJ. S., 
(C.aA.Iowa) 74 P.(2d) 161—Jen¬ 

nings V. U. S., (C.C.A.Ga.) 73 P.(2d) 
470. 

is . . • essential that the 
jury be warned, whenever there is 
any likelihood of confusion, that 
compensation does not take the place 
of insurance.”—^Prevette v. U. S., (C. 
C,A.N.C.) 68 P.(2d) 112, 114, certio¬ 
rari denied 54 S.Ct. 633. 

92. Cockrell v. U. S., (C.C.A.Iowa) 74 
P.(2d) 151—Taylor V. U. S., (C.C.A. 
Ala.) 71 P.(2d) 76—Rose v. U. S., 
(C.C.A.N.M.) 70 P,(2d) 68 , 69. 

95. U. S.—Taylor v. TJ. S., (C.C.A. 
Ala.) 71 P.(2d) 76—Rose v. U. S., 
(C.C.A.N.M.) 70 P.(2d) 68 —Chris- 
man v. U. S., (C.C.A.Wash.) 61 P. 
(2d) 673—Lomicka v. U. S., (D.C. 
N.T.) 2 P.Supp. 766. 

D.C.—^Demeter v. U. S., 62 App.D.C. 

208, 66 P.(2d) 188. 

Reasons for role 

(1) "The fact that the administra¬ 
tive arm of the government may al¬ 
low or disallow compensation, based 


upon a different standard of disabil¬ 
ity, has nothing to do with a judicial 
determination of disability under the 
policy.”—Rose v. TJ. S., (C.C.A.N.M.) 
70 P.(2d) 68. 

(2) "Compensation paid to . . . 
[insured] by the government, and ac¬ 
cepted by him on account of his dis¬ 
abilities, was accepted and paid under 
another obligation voluntarily assum¬ 
ed by the government to the disabled 
soldier, and was intended to be made 
regardless of the question of insur¬ 
ance.”—Chrisman v. TJ. S., (C.C.A. 
Wash.) 61 P.(2d) 673, 674—^Lomicka 
V. U. S., (D.C.N.Y.) 2 P.Supp. 766. 

94. TJ. S. V. Phillips, (CaA.Mo.) 44 
P.(2d) 689. 

95. U. S. V. Rucker, (C.C.A.I11.) 80 
P.(2d) 369—U. S. V. Smith, (C.C.A. 
Wash.) 55 P.(2d) 141, 81 A.L.R. 926 
—Humhle v. U. S., (D.C.Ky.) 49 P. 
(2d) 600—Nichols v. U. S., (D.C. 
Ky.) 48 F.(2d) 293—Clark v. U. S., 
(D.C.Ky.) 48 P.(2d) 291—U. S. v. 
Stamey, (C.C.A.Wash.) 48 P.(2d) 
150, reversing (D.C.) Stamey v. TJ. 
S., 42 P.(2d) 879—U. S. v. Cole, (C. 
C.A.Ohio) 45 P.(2d) 339—McGov¬ 
ern V. U. S., (D.C-Mont) 294 P. 108, 
aflirmed TJ. S. v. McGovern, (C.C. 
A.) 299 P. 302, error dismissed 45 
S.Ct, 351, 267 U.S. 608, 69 L.Ed. 812, 
and 45 S.Ct. 515, 268 U.S. 708, 69 
L.Ed. 1169. 

Reason for rule 

"These examinations . , . were 
all made by physicians employed by 
the government, and were a part of 
the official records of a department of 
the government. They were made in 
the performance of official duty, and 
were presumably correct, and in the 
circumstances we think it would be 
unreasonable to require plaintiff in 
a war risk insurance case always to 
summon the government doctors per¬ 
sonally, for that frequently would be 
impossible, or at least abortive. The 
Bureau is vested with authority to 
examine claimants under the Veter¬ 
ans’ Act, and the records made are 
public records which section 30 of the 
Veterans’ Act (38 U.S.C.A. § 456) pro¬ 
vides may be examined by a claimant 
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under that act.”—^U. S. v. Balance, 61 
APP.D.C. 226, 59 P.(2d) 1040, 1042. 

Reports must be properly identified 
and sufficient foundation must be laid 
for their introduction.—^McNally v. U. 
S., (C.C.A.Minn.) 52 P.(2d) 440— 

Runkle v. U. S., (C.C.A.C 0 I 0 .) 42 P. 
(2d) 804. 

96. U.S.—Humble v. U. S., (D.C.Ky.) 
49 P.(2d) 600—Nichols v. U. S.. (D. 
C.Ky.) 48 P.(2d) 293—Clark v. U. 
S., (D.C.Ky.) 48 P.(2d) 291—Run¬ 
kle V. U. S., (C.C.A.C 0 I 0 .) 42 P.(2d) 
804—^McGovern v. U. S., (D.C.Mont.) 
294 P. 108, affirmed U. S. v. Mc¬ 
Govern, (C.C.A.) 299 P. 302, error 
dismissed 45 S.Ct. 351, 267 U.S. 
608, 69 L.Ed. 812, and 45 S.Ct. 515, 
268 U.S. 708, 69 L.Ed. 1169. 

D.C.—^U. S. v. Balance, 61 App.D.C. 

226, 59 P.(2d) 1040. 

Rule limited 

"The examinations evidenced by Ex¬ 
hibits 1 to 10 , inclusive, were made 
for compensation or purposes other 
than war risk insurance. They are 
competent evidence, perhaps, in an ac¬ 
tion on a war risk insurance policy, 
of the existence at the time indicat¬ 
ed of the ailments specifically found. 

. . . But any opinions contained 
therein as to the physical condition 
of the subject are wholly immaterial, 
at least until it is shown that those 
expressing such opinions had in mind 
the definition of total and permanent 
disability promulgated by the Veter¬ 
ans' Bureau.”—U. S. v. Ingalls, (C. 
C.A.N.M.) 67 P.(2d) 593, 595. 

97. U. S. V. Dougherty, (C.C.A.I11.) 
64 P.(2d) 721; 

98. U. S. V. Dudley, (C.C.A.Idaho) 
64 F.(2d) 743. 

Rvidence of insured’s nine-year 
postwar failures in his business and 
employment ventures held properly 
received in the circumstances.—^U. S. 
V. Dudley, (aaA.Idaho) 64 P.(2d) 
743. 

99. Evidence held admissible.—U. S. 
V. Lawson, (C.C.A.Idaho) 50 P.(2d) 
646. 

1. Evidence held admissible.—^Muth 
V. U. S., (C.C.A.Md.) 78 P.(2d) 526. 
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to his ability to work 2 or as to his having worked,^ 
insured’s discharge containing the statement that 
his physical condition was good when he was dis¬ 
charged,^ testimony as to the basis of compensa¬ 
tion,^ testimony as to advice given insured by the 
doctor of his contingent and as to statements by 
the government’s examining physician,^ testimony 
that insured suffered pain growing out of his dis¬ 
ability,*^ evidence as to the injuriousness of particu¬ 
lar work, offered to negative the effect of plaintiff’s 
work record,^ a coroner’s certificate,^ a photostatic 
copy of a coroner’s report of the inquest,a 
photostatic copy of a death certificate filed with a 
city bureau of vital statistics,!^ and other evi- 

dence.!2 


e. Weight and Sufficiency 

Plaintiff must establish the necessary elements of 
his cause of action, as variously stated, by a preponder¬ 
ance of evidence or by satisfactory evidence; and in 
particular cases evidence has been held sufficient or in¬ 
sufficient to establish particular elements. The requisite 
disability cannot be established by speculation. 

Plaintiff in an action on a policy of war risk 
insurance has been required to establish his cause 
of action by a fair^^ preponderance of the proof 
or evidence.!^ Thus the burden which, as stated 
in § 97 c supra, is on plaintiff in such an action 
to show that he has brought himself within the 
terms of the insurance contract must be sustained 
by a fair!5 preponderance of the evidence.!® The 


Evidence lield inadmissible 
That insured, when he took the 
stand, made similar statements, held 
not to remove the prejudice from his 
self-serving statements as to his con¬ 
dition, after discharge, contained in a 
commissioner’s summary report.—^U. 

S. V. Balance, 61 App.D.C. 226, 59 F. 
(2d) 1040. 

2. Conditions on admissibility 
Such a statement is not admissible 

in an action on a war risk policy by 
a beneficiary claiming that insured 
was totally disabled during service, 
unless part of the res gestae or an ex¬ 
pression of his feeling.—^U. S. v. Phil¬ 
lips, (C.C.A.MO.) 44 F.(2d) 689. 

3. Evidence held admissible 
Deceased insured’s written state¬ 
ment that since June, 1919, he had 
been working regularly and earning 
eighty dollars monthly was relevant 
and material on the disputed issue 
whether in May, 1919, he became to¬ 
tally and permanently disabled.— 
Meyer v. U. S., (C.C.A.La.) 65 F.(2d) 
509. 

Evidence lield properly ezclnded as 
to insured’s having worked in a bak¬ 
ery shop prior to his entry into the 
naval service.—^Proechel v, U. S., (C. 

C. A.Minn.) 59 F.(2d) 648, certiorari 
denied 53 S.Ct. 122, 287 U.S. 658, 77 

D. Ed. 568. 

4. Evidence held admissible.—Spren- 
cel V. U. S., (C.C.A.Tex.) 47 F.(2d) 
501. 

5. Evidence held properly excluded. 
—Luke V. U. S., (C.aA.Ga.) 84 F.(2d) 
823. 

6. Evidence held admissible as bear¬ 
ing on insured’s mistake in signing 
discharge papers, indicating insured’s 
good health.—Sprencel v. U. S., (C.C. 
A.Tex.) 47 F.(2d) 501. 

7. Evidence held admissible^ — ^Proe- 
chel V. U. S., (C.C.A.Minn.) 59 F.(2d) 
648, certiorari denied 53 S.Ct 122, 287 
U.S. 658, 77 L.Ed. 668L 

8. Evidence held admissible.—Corri¬ 
gan V. U. S., (C.C.A,Idaho) 82 F.(2d) 
106 . 


9. Evidence held inadmissible to 

show the cause of insured’s death.— 
U. S, V. Blackburn, (C.C.AWash.) 33 
P.(2d) 664. 

10. Evidence held Incompetent to 

prove the cause and manner of insur¬ 
ed’s death.—^U. S. v. Johnson, (C.C.A 
Neb.) 72 P.(2d) 614. 

11. Evidence held incompetent to 

prove the cause and manner of insur¬ 
ed’s death.—^U. S. v. Johnson, (C.C.A 
Neb.) 72 P.(2d) 614. 

12. Admissions of plaintiff seeking 
recovery under an automatic war risk 
policy, showing total and permanent 
disability before his induction into 
military service, were held compet¬ 
ent.—Stavros v. U. S., (D.C.Wash.) 3 
F.Supp. 213. 

Application for insnrance 

(1) In an action against the Unit¬ 
ed States on a certificate of war risk 
insurance, which did not name the 
beneficiary, but made a part of the 
contract the application, which des¬ 
ignated the beneficiary and the dispo¬ 
sition to be made of future install¬ 
ments in case of his death, such ap¬ 
plication was admissible in evidence, 
both to establish the rights of the 
beneficiary and to limit the right of 
his executor,—Cassarello v. U. S., (C. 
C.APa.) 279 F. 396, affirming (D.C.) 
271 F. 486. 

(2) Act Pa. May 11, 1881 (P.L. p 
20 § 1; St.[1920] § 12399), providing 
that, unless a copy of the application 
referred to therein shall be attached 
to a life insurance policy issued by 
any company, the application shall 
not be admissible in evidence, was 
held to have no application to con¬ 
tracts of war risk insurance.—Cas¬ 
sarello V. U. S., supra. 

A form letter from the veterans’ 
bureau was held incompetent to es¬ 
tablish facts relating to the issuance 
of a policy of war risk insurance, 
the records upon which the state¬ 
ments made in the letter should be 
based being available.—^U. S. v. Tra¬ 
cy, (C.C.AWash.) 28 P.(2d) 670. 
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Humber of men returning from war 
front 

Testimony showing the number of 
men that came back from the war 
front on a certain sector was held 
properly excluded as Irrelevant on the 
question whether insured was injur¬ 
ed.—Sprencel v. U. S., (C.C.A.Tex.) 
47 F.(2d) 501. 

Statement as to disallowance 
Admission of evidence by insured’s 
representative that the director’s as¬ 
sistant, with whom it was necessary 
to deal and to whom the director had 
referred the representative, told the 
representative that the director had 
disallowed the claim was held prop¬ 
er.—U. S. V. Bass, (C.C.A.Ind.) 64 F. 
(2d) 467. 

Testimony as to widow’s reputation 
for morality held erroneously exclud¬ 
ed in a suit by her to recover install¬ 
ments suspended because of her al¬ 
leged open and notorious illicit co¬ 
habitation.—U. S. V. Bollman, (C.C.A. 
Iowa) 73 F.(2d) 133. 

Deposition 

Admission in evidence of a deposi¬ 
tion tending to prove that insured 
had worked for some time under an 
assumed name was held not error, 
the question raised by insured’s claim 
of mistaken identity becoming one for 
the jury.—^Demeter v. U. S., 62 App.D. 
C. 208, 66 r.(2d) 188. 

13. Wojciechowski v. U. S., (D.C.N. 
T.) 51 F.(2d) 385. 

14. Le Blanc v. U. S., (C.C.ALa.) 
65 F.(2d) 514. 

That the statute is to be liberally 
construed “in favor of the soldier 
, . . does not mean that the plain¬ 
tiff shall not establish his cause of 
action by a fair preponderance of 
the evidence.”—^Wojciechowski v. U. 
S., (D.C.N.Y.) 51 F.(2d) 385, 386. 

15. U. S. V. McCreary, (C.C.A.Or.) 
61 F.(2d) 804. 

16. U. S. V. Tyrakowski, (aC.A.Ill.> 
50 F.(2d) 766. 
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burden which is on him to establish that insured 
was totally and permanently disabled during the 
period when the policy was in force, before it 
lapsed or expired, must be sustained, as variously 
stated, by a clear, fair,i8 or, at least, a slight 
preponderance of the evidence,^0 or by the pre¬ 
sentation of substantial,definite and certain,^^ 
or, particularly where there has been a long delay 
in bringing suit,23 clear and convincing, or clear 
and satisfactory,^^ evidence, or by a showing of 


such disability with reasonable certainty; 25 and 
a finding of such disability cannot rest on surmise, 
speculation, or conjecture,25 particularly where 
there has been long delay in instituting suit.2 7 
While the testimony of physicians is entitled to 
great weight in determining the nature and prob¬ 
able duration of disease,25 it is not necessarily con¬ 
clusive upon the issue as to whether the disability 
of an insured is total and permanent.29 
In numerous cases, evidence has been held suffi- 


17. U. S. V. Cobb, (C.C.A.Ala.) 77 F. 
(2d) 138—U. S. V. Owen, (C.C.A. 
Ala.) 71 P.(2d) 360—U. S. v. How¬ 
ard. (C.C.A.Fia.) 64 P.(2d) 533, fol¬ 
lowed in U. S. V. Dunaway, 64 P. 
(2d) 535—Walters v. U. S.. (C.C.A. 
Tex.) 63 P.(2d) 299. 

18. U. S. V. Kerr. (C.C.A.Or.) 61 P. 
(2d) 800—U. S. V. Hill, (C.C.A.Or.) 
61 P.(2d) 651. 

19. Putney v. U. S., (D.C.Colo.) 4 P. 
Supp. 376. 

2a Deadrich v. U. S., (C.C.A.Nev.) 

74 P.(2d) 619—U. S. v. Stewart, 61 

App.D.C. 115, 58 P.(2d) 520—U. S. 
V. Wescoat, (C.C.A.W.Va.) 49 F.(2d) 
193—^Freeman v. U. S., (D.C.Ky.) 
48 P.(2d) 233—Parrigan v. U. S., 
(D.C.Ky.) 6 P.Supp. 333—Smith 

V. U. S., (D.C.Ky,) 6 P.Supp, 475. 

21. U. S. V. Preslar, (C.C.A,Tenn.) 

85 P.(2d) 866—U. S. v. Bodge. (0. 
. C.A.Kan.) 85 P,(2d) 433—U, S. v. 
Crew, (C.C.A.La.) 84 P.(2d) 869 
—Hughes V. U. S., (C.C.A.Okl.) 83 
P.(2d) 76—U. S. V. West, (C.C.A. 
Kan.) 78 P.(2d) 785—U. S. v. 

Schroeder, (C.C,A.Ind.) 77 F.(2d) 
173—U. S. V. Reeves, <C.C.A.Tenn.) 

75 F.(2d) 368—U. S. v. Jones, (C. 
C.A.Tex.) 74 P.(2d) 986—U. S. v. 
Russian, (C.C.A.Pa.) 73 P.(2d) 363 
—^U. S. V. Thomson, (C.C.A.N.M.) 
71 P.(2d) 860—U. S. V. Derrick, (C. 
C.A.Okl.) 70 P.(2d) 162—U. S. v. 
Rye, (C.C.A.Okl.) 70 P.(2d) 150— 
U. S. V. Sumner, (C.C.AKy.) 69 
P.(2d) 770—U. S. V. Caldwell, (C. 
C.APa.) 69 P.(2d) 200—U. S. v. 
Harrell, (C.C.A.OkI.) 66 P.(2d) 231 
—^U. S. V. Pearson, (C.C.A. Okl.) 65 
P.(2d) 996—U. S. V. Thomas, (C.C. 
AUtah) 64 P.(2d) 245—U. S. v. 
Hill, (C.C.AArk.) 62 P.(2d) 1022— 
U. S. V. Kerr, (C.C.A.Or.) 61 P.(2d) 
800—Bartee v. U. S., (C.C.A.Tenn.) 
60 P.(2d) 247—Roberts v. U. S., (C. 
C.A.C 0 I 0 .) 57 P.(2d) 514—U. S. v. 
Tyrakowski, (C.C.A.I11.) 60 P.(2d) 
766—Blair v. U. S., (C.C.A.Ark.) 
47 P.(2d) 109. 

22. U. S. V. Anderson, (C.C.A.S.C.> 
76 P.(2d) 337. 

23. U. S. V. Bryan, (CC.ADa.) 82 
P.(2d) 784—U. S. V. Dittle, (aC.A. 
La.) 77 P.(2d) 420—tJ. S. v. Sandi- 
fer, (C,C.A.La.) 76 P.(2d) 551—TJ. 
S. V. Hooper, (C.C.A.Ala.) 73 F.(2d) 
665—O’Quinn v. U. S., (C.C.A.La.) 


70 P.(2d) 599—U. S. V. Burns, (C. 
C.A.Pla.) 69 P.(2d) 636—U. S. v. 
Pollock, (C.C.APla.) 68 P.(2d) 633 
—Wise V. XT. S., (C.C.ATex.) 63 
F.(2d) 307—Elliott v. U. S.. (D.C. 
Ky.) 13 P.Supp. 132. 

24. TJ. S. V. Tarrer, (C.C.Ga.) 77 P. 
(2d) 423, certiorari denied Tarrer 
V. U. S.. 56 S.Ct 125—Puckett v. 

U. S., (C.C.A.Ga.) 70 F.(2d) 895, 
certiorari denied 55 S.Ct. 99. 

When a disability affecting only 

one leg “is relied on as constituting 
total disability, the proof must be 
very clear and convincing that it 
does so operate.”—^U. S. v. Jones, 73 
F.(2d) 376, 377. 

25. TJ. S. V. Atkison, (C.C.A.Miss.) 
84 P.(2d) 968—U. S. v. Johnson, (C. 
C.A.Ala.) 81 P.(2d) 867—U. S. v. 
Koskey, (C.CACal.) 71 P.(2d) 601 
—U. S. V. Owen, (C.C.A.Ala.) 71 P. 
(2d) 360—U. S. V. Derrick, (C.C. 
A.Okl.) 70 P.(2d) 162—U. S. v. El¬ 
more, (C.C.A.Pla.) 68 P.(2d) 651— 
Bridges v. U. S.. (C.aA.Ga.) 67 
F.(2d) 320—U. S. V. Howard, (C.C. 
A.Pla.) 64 P.(2d) 533, followed in 
TJ. S. V. Dunaway, 64 F.(2d) 535— 
Walters v. TJ. S., (C.C.A.Tex.) 63 
P.(2d) 299. 

26. U, S. V. Mathis, (C.C.A.Kan.) 84 
P.(2d) 451—U. S. V. West, (C.C.A. 
Kan.) 78 P.(2d) 785—U. S. v. Lit¬ 
tle, (C.C.A.La.) 77 P.(2d) 420—U. 
S. V. Walker, (C.C.A.La.) 77 P.(2d) 
415, certiorari denied Walker v. U. 
S., 56 S.Ct. 132—U. S. V. Mclver, 
(C.C.A.N,C.) 77 P.(2d) 208—U. S. 

V. Krueger, (C.C.AInd.) 77 P.(2d) 
171—U. S. V. McRae, (C.C.A.S.C.) 
77 P.(2d) 88, certiorari denied Mc¬ 
Rae V. U. S., 55 S.Ct. 927, 295 U.S. 
759, 79 L.Ed. 1702—TJ. S. v. Ander¬ 
son, (C.C.A.S.C.) 76 P.(2d) 337— 
TJ. S. V. Reeves, (C.C.A.Tenn.) 76 
P.(2d) 368—Werth v. U. S., (C.C.A. 
Va.) 75 P.(2d) 192—Puckett v. D. 
S., (C.C.A.Ga.) 70 P.(2d) 895, certio¬ 
rari denied 55 S.Ct. 99—^U. S. v. 
Sumner, (C.C.A.Ky.) 69 P.(2d) 770 
—^U. S. V. Elmore, (C.C.A.Pla.) 68 
P.(2d) 551—U. S. V. Rodman, (C.C. 
A.N.C.) 68P.(2d) 351—Cunningham 
v. U. S., (C.C.A,Tex.) 67 P.(2d) 714 
—Palbo V. TJ. S., (C.C.A.Idaho) 64 
P.(2d) 948, followed in (Mont.) Mc- 
Cleary v. TJ. S., 64 P.(2d) 1016, cer¬ 
tiorari granted (Idaho) Falbo v. 
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TJ. S., 54 S.Ct. 100, 200 U.S. 618, 78 
L.Ed. 540, affirmed 54 S.Ct. 456, 291 
U.S. 646, 78 L.Ed. 1042—U. S. v. 
Ivey, (C.C.A.Ckl.) 64 F.(2d) 653— 
U. S. V. Howard, (C.C.APla.) 64 P. 
(2d) 533, follovred in U. S. v. Dun¬ 
away, 64 F.(2d) 535—^Wise v. U. 

5.. (C.C.A.Tex.) 63 P.(2d) 307—An¬ 

drews V. U. S., (C.C.AArk.) 63 P. 
(2d) 184—U. S. V. Cornell, (C.C.A. 
Neb.) 63 P.(2d) 180—U. S. v. Kerr, 
(C.C.A.Or.) 61 P.(2d) 800—U. S. v. 
Rentfrow. (C.C.ACkl.) 60 P.(2d) 
488—Proechel v. U. S.. (C.C.A. 

Minn.) 59 P.(2d) 648, certiorari de¬ 
nied 53 S.Ct. 122, 287 U.S. 658, 77 
L.Ed. 568—Bggen v. U. S., (C.C.A. 
Minn.) 58 P.(2d) 616—U. S. v. 
Hairston, (C.C.AArk.) 55 P.(2d) 
825—White v. U. S., (C.C.A.Ga.) 53 
P.(2d) 565—Nicolay v. U. S., (C. 
C.A.C 0 I 0 ) 51 P.(2d) 170—U. S. V. 
Le Due, (C.C.AMinn.) 48 P.(2d) 
789, certiorari denied Leduc v. U. 

5., 52 S.Ct. 14, 284 U.S. 631, 76 L. 
Ed. 537—Blair v. U. S., (C.C.A.Ark.) 
47 P.(2d) 109—Putney v. U. S., (D. 
C.C 0 I 0 .) 4 P.Supp. 376. 

“Plaintiff could not sustain his 

claim by showing that the condition 
he now claims as permanent might 
have arisen while his policy was in 
force. He must show that it did.”— 

U. S. V. Sandifer, (C.C.A.La.) 76 P. 
(2d) 551, 554. 

Fixing time 

“To permit the jury to fix Impair¬ 
ment within a period of less than two 
months [while the policy was in 
force] out of a possible twelve or fif¬ 
teen years is to submit a factual is-, 
sue to speculation and guess and 
not to reasonable inference.”—^U. S. 

V. Hodges, (C.C.ATenn.) 74 P.(2d) 
617, 618, quoted in U. S. v. Mclver, 
(C.C.AN.C.) 77 P.(2d) 208, 209. 

27. U. S. V. Farnsworth, (C.C.A.N.C.) 

77 P.(2d) 91, certiorari denied 

Wachovia Bank & Trust Co. v. U. 

S., 56 S.Ct. 117—Elliott v. U. S., 
(D.C.Ky.) 13 P.Supp. 132. 

“[Verdict] must rest on probabili¬ 
ties; not possibilities.”—Meyer v. U. 

S., (C.C.A.La.) 65 P.(2d) 509, 511— 
U. S. V. Crume, (C.C.A.Tex.) 54 P. 
(2d) 556, 658. 

28. Carter v. TJ. S., (C.C.AN.C.) 49 
P.(2d) 221. 

29. Carter v. U. S., supra. 
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cient*® or insufficient *1 to establish that insured i during the period when the policy was in force, 
was totally and permanently disabled, or either, 1 before it lapsed or expired, or sufficient to show 


Alisence of physicians’ testimony 

“No physicians were introduced to 
corroborate plaintiff, but this went to 
the weight and not to the sufficiency 
of his testimony/'—Hicks v. U. S., 
(C.C.A.Va.) 65 P.(2d) 517, 518. 

30. U.S.—U. S. V. Bodge, (C.C.A. 

Kan.) 85 P.(2d) 433—U. S. v. Han¬ 
nan, (C.C.A.Okl.) 85 P.(2d) 341— 

U. S. V. Christenson, (C.C.A.Mont.) 
82 P.(2d) 311—U. S. V. Valndza, 
(C.C.A.Ohio) 81 F.(2d) 615—U. S. 

V. Huddleston, (C.C.A.I11.) 81 F. 
(2d) 593—U. S. V. Sparks, (C.C.A. 
Ind.) 80 F.(2d) 392—IT. S. v. Ruck¬ 
er, (C.C.A.I1I.) 80 F.(2d) 369—U. S. 
V. Domangue, (C.C.A.I11.) 79 F.(2d) 
647—^U. S. V. Newcomer, (C.C.A. 
Iowa) 78 F.(2d) 50—XT. S. v. Blum- 
enthal, (C.C.A.Okl.) 77 F.(2d) 219— 

U. S. V. Harless, (C.C.A.W.Va.) 
76 F.(2d) 317—Backoff v. U. S., (C. 
C.A.N.T.) 74 F.(2d) 720—U. S. v. 
National Bank of Commerce of Se¬ 
attle, (C.C.A.Wash.) 73 F.(2d) 721 
—U. S. V. Worsley, (C.C.A.Utah) 
72 F.(2d) 776—U. S. v. Higbee, (C. 
C.A.Utah) 72 F.(2d) 773—U. S. v. 
Linde, (C.C.A.Kan.) 71 F.(2d) 925 
—U. S. V. Thomson, (C.C.A.N.M.) 
71 F.(2d) 860—U. S. v. Nickle, (C. 
C.A.MO.) 70 F.(2d) 873—U. S. v. 
Suomy, (C.C.A.Or.) 70 F,(2d) 642 
—U. S. V. Todd, (C.C.A.Or.) 70 P. 
(2d) 540—XJ. S. V. Adams, (C.C.A. 
Okl) 70 F.(2d) 486—U. S. v. Seller, 
(C.C.A.Ind.) 70 P.(2d) 463—U. S. 

V. Rye, (C.C.A,Okl.) 70 F.(2d) 150— 

U. S. V. Caldwell, (C.C,A.Fa.) 69 F. 
(2d) 200—U. S. V. Kieling, (C.C.A. 
Or.) 68 P.(2d) 163—U. S. v. Policy, 
(C.C.A.Ind.) 67 F.(2d) 598—U. S. v. 
Duncan, (C.C.A.Ind.) 67 F.(2d) 356 
—^U. S. V. Pearson, (C.C,A.Okl.) 65 
F.(2d) 996—U. S. v. Jones, (C.C.A. 
Ohio) 65 F.(2d) 652—U. S. v. Fitz¬ 
patrick, (C.C.A.Okl.) 62 P.(2d) 562 
—Storey v. U. S., (C.C.A.Kan.) 60 
P.(2d) 484—^U. S. V. Scarborough, 
(C.C.A.Cal.) 57 F.(2d) 137—Green 

V. U. S., (C.C.A.MO.) 57 F.(2d) 9— 
Beaupre v. XJ. S., (D.C.Mass.) 54 
F.(2d) 784—U. S. v. Ingle, (C.C.A. 
Or.) 53 F.(2d) 52—U. S. v. Patter¬ 
son. (C.C.A.Pa,) 51 F.(2d) 922—U. 
S. V. Auer, (C.C.A.Pa.) 51 P.(2d) 921 
—^Wiedeman v. XJ. S., (D.C.Mont.) 
51 F.(2d) 279—U, S. v. Scott, (C.C. 
A.Tenn.) 50 P.(2d) 773—U. S. v. 
Tyrakowski, (C.C.A.I11.) 50 F.(2d) 
766—U. S. V. Gower, (C.C.A.Okl.) 
50 F.(2d) 370—Anderson v. XJ. S., 
(D.C.Pa.) 50 F.(2d) 268—Glazow v. 

U. S., (C.C.A.N.Y.) 50 F.(2d) 178 
—Harrison v. XJ. S., (D.C.Pa.) 49 
P.(2d) 948—O’Hora v. XJ. S., (D.C. 
Pa.) 49 F.(2d) 945—Humble v. U. 

S., (D.C.Ky.) 49 P.(2d) 600—XJ. S. 

V. Ranes, (C.C.A.Cal.) 48 P.(2d) 
682—^XJ. S. V. Crowell, (C.C.A.Iowa) 
48 F. (2d) 475—^XJ. S. v. Da Armond. 


(C.C.A.MO.) 48 F.(2d) 465—Nichols 

V. XJ. S., (D.C.Ky.) 48 F.(2d) 293 
—Clark V. U. S., (D.C.Ky.) 48 F. 
(2d) 291—Elbag v. U. S.. (D.C. 
Mass.) 48 P.(2d) 281—U. S. v. Ri¬ 
ley. (C.C.A.Cal.) 48 F.(2d) 203—U. 
S. V. D’Elia, (C.C.A.Pa.) 47 P.(2d) 
602—^XJ. S. V. Godfrey, (C.C.A.Mass.) 
47 F.(2d) 126—Quirk v. U. S., (D. 
C.Pa.) 45 F.(2d) 631—U. S. v. Ra- 
sar, (C.C.A.Wash.) 45 F.(2d) 545 
—U. S. V. Phillips, (C.C.A.MO.) 

44 P.(2d) 689—U. S. v. Worley, (C. 
C.A.Neb.) 42 P,(2d) 197—U. S. v. 
Acker, (C.C.A.Ala.) 35 F.(2d) 646 
—XJ. S. V. Golden, (C.C.A.N.M.) 34 
P.(2d) 367—^Jackson v. XJ. S., (D. 
C.Kan.) 24 P.(2d) 981, reversed on 
other grounds (C.C.A.) XJ. S. v. 
Jackson. 34 F.(2d) 241, 73 A.L.R. 
316, certiorari granted Jackson v. 
U. S., 50 S.Ct. 86, 280 U.S. 549, 74 
L.Bd. 608, and affirmed 50 S.Ct. 294, 
281 U.S. 344, 74 L.Ed. 891—U. S. v. 
Eliasson, (C.C.A.Mont) 20 F.(2d) 
821—Starnes v. U. S.. 13 P.(2d) 
212—Sutphin v. U. S., (D.C.Ky.) 15 
F.Supp. 660—Smith v. U. S., (D.C. 

W. Va.) 9 F.Supp. 32—Slocum v. XJ. 

S., (D.C.Mass.) 2 F.Supp. 8—^^Ic- 
Govern v. U. S., (D.C.Mont.) 294 F. 
108, affirmed XJ. S. v. McGovern, (C. 
C.A.) 299 F. 302, error dismissed 

45 S.Ct. 351, 267 U.S. 608, 69 L.Ed. 
812, and 45 S.Ct. 515, 268 U.S. 708, 
69 L.Ed. 1169. 

D.C.—^U. S. V. Stewart, 61 App.D.C. 

115, 58 P.(2d) 520. 

Conflict and inconsistency 
A finding that insured was totally 
and permanently disabled on a certain 
date could properly be made “even 
though there was conflicting evidence 
and inconsistent statements of the 
assured.”—^U. S. v. Vance, (C.C.A.MO.) 
48 F.(2d) 472, 474. 

31. Miller v. U. S., (Ga.) 55 S.Ct. 
440, affirming (aC.A.) 71 F.(2d) 
361, certiorari granted 55 S.Ct. 212, 
293 U.S. 551, 79 L.Ed. 654, rehearing 
denied 55 S.Ct. 635—^U. S. v. Crew, 
(C.C.A.La.) 84 F.(2d) 869— U. S. v. 
Mathis, (C,C.A.Kan.) 84 F.(2d) 451 
— U. S. V. Bryan, (C.C.A.La.) 82 F. 
(2d) 784—U. S, V. Wiggins, (C.C.A. 
Ala.) 81 F.(2d) 911—U. S. v. John¬ 
son, (C.C,A.Ala.) 81 F.(2d) 867— 
U, S, V. Poe, (C.C.A.Ala.) 81 F. 
(2d) 799—U. S. V, Murray, (C.C.A. 
Pa.) 81 F.(2d) 743—U. S. v. Driscoll, 
(C.C.A.Ind.) 80 F,(2d) 59. certiorari 
denied Driscoll v. U. S., 56 S.Ct. 599 
—^Foote V. U. S., (C.C.A.Ga.) 80 P, 
(2d) 48—^U. S. V, Booth, (C.C.A.Pa.) 
79 F.(2d) 128—U. S. v. West, (C.C. 
A.Kan.) 78 P.(2d) 785—U. S. v. 
Tucker. (aaA.W.Va.) 78 P.(2d) 
503—Stephenson v. U. S., (C.C.A. 
Mo.) 78 P.(2d) 356—U. S. v. Simp¬ 
son, (C.C.A.Ala.) 77 P.(2a) 764— 
XL S. v. Tarrer, (C.C.A,Ga> 77 P. 
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(2d) 423, certiorari denied Tarrer 
V. U. S., 56 S.Ct. 125—U. S. v. Lit¬ 
tle, (C.C.A,La.) 77 F.(2d) 420—U. 
S. V. Walker, (C.C.A.La.) 77 P.(2d) 
415, certiorari denied Walker v, U. 

S., 56 S.Ct. 132—U. S. V. Price, (C. 
C.A.Ala.) 77 P.(2d) 345—U. S. v. 
Moorer, (C,C.A.Ala.) 77 P.(2d) 251 
—U. S. V. Mclver, (C.C.A.N.C.) 77 
P.(2d) 208—U. S. V. Krueger, (C.C. 
A.Ind.) 77 F.(2d) 171—U. S. v. Cobb, 
(C.C.A.Ala.) 77 P.(2d) 138—U. S. 
V. Lund, (C.C.A.Wis.) 76 P.(2d) 723 
—^U. S. V. Earwood, (C.C.A.Ga.) 76 
P.(2d) 557, certiorari denied Ear- 
wood V. U. S., 65 S.Ct. 921, 295 U. 
S. 762, 79 L.Ed. 1704—U. S. v. Pri- 
milton, (C.C.A.La.) 76 P,(2d) 55;5 
—U. S. V. Sandifer, (C.C.A.La.) 76 
P.(2d) 551—^U. S. V. Anderson, (C. 
aA.S.C.) 76 P,(2d) 337—U. S. v. 
Taylor, (C.C.A.S.C.) 76 P.(2d) 324— 
U. S. V. Tate, (C.C.A.La.) 75 P.(2d) 
822—^U. S. V. Landrieux, (C.C.A.IU.) 
75 P.(2d) 536—U. S. v. Reeves, (C. 
C.A.Tenn.) 75 P.(2d) 368—U. S. v. 
Jones, (C.C.A.Tex.) 74 F.(2d) 986 
—U. S. V. Hodges, (C.C.A.Tenn.) 
74 P.(2d) 6X7—U. S. v. McCoy. (C. 
C.A.Ala.) 73 P.(2d) 786—U. S. v. 
Mintz, (C.C.A.Ala.) 73 P.f2d) 457 
—U. S. V. Haywood, (C.C.A.Ala.) 
73 F.(2d) 378—U. S. v. Jones, (C. 
C.A.Ala.) 73 P.(2d) 376—U. S. v. 
Russian, (C.C.A.Pa.) 73 F.(2d) 363 
—U. S. V. Townsend, (C.C.A.N.C.^ 
73 F.(2d) 222—Purbee v. U. S., (C. 
C.A.W.Va.) 73 P.(2d) 190—U. S. v. 
Vineyard, (aC.A.Ga.) 71 F.(2d) 624, 
certiorari denied Vineyard v. U. S., 
55 S.Ct. 141—U. S. V. Koskey, (C. 
C.A.Cal.) 71 F.(2d) 501—U. S. v. 
Owen, (C.C.A.Ala.) 71 P.(2d) 360— 

U. S. V. McShane, (C.C.A.C 0 I 0 .) 70 
F.(2d) 991, certiorari denied Mc¬ 
Shane V. U. S., 55 S.Ct. 141—U. S. 

V. Kiles, (C.C.A.MO.) 70 F.(2d) 880 
—^U. S. V. Johnson, (C.C.A.Okl.) 
70 F.(2d) 399—U. S. v. Derrick. (C. 
C.A.Okl,) 70 F.(2d) 162—U. S. v. 
Legg. (C.C.A.W.Va.) 70 r.C2d) 106 
—^U. S. V. Sumner, (C.C.A.Ky.) 69 
P.(2d) 770—U. S. V. Burns, (C.C,A. 
Fla.) 69 P.(2d) 636—U. S. v. El¬ 
more. (C.C.A.Fla.) 68 P.(2d) 551— 

U. S. V. Rodman, (C.C.A.N.C.) 68 
P.(2d) 351—U. S. V. Smith, (C.C.A. 
N.Y.) 68 P.(2d) 38—^Denning v. U. 

S., (C.C.A.Vt.) 68 F.(2d) 23—U. S. 

V. Harrison, (C.C.A.Ind.) 67 F.(2d) 

729—Ivey v. U. S., (C.C.A.N.C.) 

67 P.(2d) 204—U. S. v. Alvord, (C. 
C.A.Mass.) 66 F.(2d) 455, reversing 
(D.C.) Alvord v. U. S., 4 F.Supp. 
275, and certiorari denied 54 S.Ct. 
376, 291 U.S. 661, 78 L.Ed. 1053— 
U. S. V. Jorgensen, (C.C.A.Idaho) 66 
P.(2d) 292—U. S. V. Harrell, (C.C. 
A.Okl.) 66 F.(2d) 231—U. S. v. 
Tucker, (C.C.A.S.C.) 65 P.(2d) €61 
— Cranshaw v. U. S., (C.C.A.Mslss.> 
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that he was not,32 or that the disability continued 
to the date of the beginning of the suit,33 or suf¬ 
ficient 34 or insufficient 35 to show that there was a 
disagreement between claimant and the veterans* 
bureau as to the merits of the claim. The weight 
and sufficiency of evidence offered on other mat¬ 
ters in issue in actions on war risk insurance pol¬ 


icies have been adjudged, among them the total 
and permanent disability of insured prior to the 
issuance of the policy 35 or prior to entry into the 
military service,37 fraud in the procurement of the 
policy,33 time of receipt of claim by the veterans* 
bureau,33 or of denial by insured,^^ laches in ap¬ 
plying for insurance money,carrying on con- 


65 P.(2d) 649—-U. S. V. Ivey, (ac. 
A,OkL) 64 F.(2d) 653—U. S. v. How¬ 
ard, (C.aA.Fla.) 64 F.(2d) 533, fol¬ 
lowed in U. S. V. Dunaway, 64 F. 
(2d) 535—Mikell v. U. S., (C.aAS. 

C. ) 64 P.(2d) 301—U. S. v. Lum- 

bra, (C.C.A.Vt.) 63 P.(2d) 796. 

certiorari granted Lumbra v. U. 
S., 54 S.Ct. 58, 290 U.S. 611. 78 

D. Ed. 535, and affirmed 54 S.Ct. 272, 
290 U.S. 551, 78 L.Ed. 492—U. S. 
V. Clapp, (C.C.A.Vt.) 63 F.(2d) 793 
—Mason v. U. S.. (C.C.AVt.) 63 F. 
(2d) 791—U. S. V. McGrory, (C.C.A. 

R. I.) 63 F.(2d) 697, certiorari de¬ 
nied McGrory y. U. S., 53 S.Ct. 692, 
289 U.S. 742, 77 L.Ed. 1489—U. S. 
V. Crain, (C.C.A.ni.) 63 P.(2d) 528 
—Schmidt v. U. S., (C.C.ANeb.) 63 
P.(2d) 390—Walters v. U. S., (C. 
C.ATex.) 63 F.(2d) 299—U. S. v. 
Cornell, (C.C.A.Neb.) 63 P.(2d) 180 
—^U. S. V. Cochran, (C.C.A.Okl.) 
63 P.(2d) 61—U. S. V. Stack. (C.C. 
A.S.C.) 62 F.(2d) 1056—U. S. v. 
Peters, (CC.AArk.) 62 P.(2d) 977 
—U. S. V. Jones. (C.C.A.N.C.) 62 F. 
(2d) 347—U. S. V. McCreary, (C.C. 
A.Or.) 61 P.(2d) 804—U. S. v. Rent- 
frow, (C.C.A.Okl.) 60 P,(2d) 488— 

U. S. V. Peet, (C.C.AKan.) 59 F. 
(2d) 728—Proechel v. U. S., (C.C.A. 
Minn.) 59 F.(2d) 648, certiorari de¬ 
nied 53 S.Ct. 122, 287 U.S. 658, 77 
L.Ed. 568—Eggen v. U. S., (C.C.A. 
Minn.) 58 P.(2d) 616—Nance v. U. 

S. , (C.C.A.La.) 68 F.(2d) 236—U. 
S. V. Ply, (C.C.A.MO.) 58 F.(2d) 217 
—U. S. V. McGiU, (C.C.A.Ark.) 56 
F.(2d) 522—U. S. v. Perry, (C.C.A. 
Ark.) 55 F.(2d) 819—Niemczewski 

V. U. S., (D.C.Me.) 55 P.(2d) 728— 
Jones V. U. S., (C.C.A.Miss.) 55 F. 
(2d) 574—U. S. V. Crume, (C.C.A. 
Tex.) 54 P.(2d) 556—U. S. v. Mar¬ 
tin, (C.C.A.Tex.) 54 P.(2d) 554, cer¬ 
tiorari denied Martin v. U. S., 52 S. 
Ct. 497, 286 U.S. 546, 76 L.Ed. 1282 
—U. S. V. McLaughlin, (C.C.A.Neb.) 
53 P.(2d) 450—U. S. v. Seattle Ti¬ 
tle Trust Co., (C.C.A.Wash.) 53 P. 
(2d) 435—Wojciechowski v. U. S., 
(D.C.N.Y.) 51 P.(2d) 385—Nicolay 
V. U. S., (C.C.AColo.) 51 P.(2d) 170 
—U. S. V. Harrison, (C.C.A.W.Va.) 
49 F.(2d) 227—Freeman v. U. S., 
(D.C.Ky.) 48 P.(2d) 233—U. S. v. 
Rice, (C.C.A.Or.) 47 P.(2d) 749— 
Bean v. U. S., (D.C.Kan.) 7 F.(2d) 
393—Wills V. U. S., (D.C.Mont.) 7 
F.(2d) 137—Viccioni v. U. S., (D.C. 

R. I.) 15 F.Supp. 547—Elliott v. U. 

S. , (D.C.Ky.) 13 F.Supp. 132— 

Crouch V. U. S., (D.C.W'.Va.) 11 F. | 


Supp. 232—^Norton v. U. S., (D.C. 
Pa.) 10 F.Supp. 446—Nall v. U. 
S., (D.C.Miss.) 8 F.Supp. 69—^Parri- 
gan V. U. S.. (D.C.Ky.) 6 F.Supp. 
333—Stavros v. U. S., (D.C.Wash.) 
3 F.Supp. 213—^Edwards v. U. S.. 
(D.C.Mass.) 2 F.Supp. 49. 

Showing time disability began 

‘*A mere showing that a disability 
had its cause or inception during the 
life of the insurance contract is in¬ 
sufficient."—^U. S. V. Smith, (C.C.A. 
Va.) 76 P.(2d) 850. To same effect 
U. S. V. McRae, (C.C.A.S.C.) 77 P. 
(2d) 88, certiorari denied McRae v. 
U. S., 55 S.Ct. 927, 295 U.S. 759, 79 L. 
Ed. 1702. 

Proof of minimal or Incipient tnber- 
ciUosis during the period while the 
policy was in force, without more, is 
insufficient.—^U. S. v. Harrell. (C.C.A. 
OkL) 66 P.(2d) 231. 

32. U.S.—^U. S. V. Spaulding, (Fla.) 
55 S.Ct 273, 293 U.S. 498, 79 L.Ed. 
617, reversing (C.C.A.) 68 P.(2d) 
656, certiorari granted 55 S.Ct. 86, 
293 U.S. 540, 79 L.Bd. 646, rehear¬ 
ing denied 55 S.Ct. 504, followed in 
(C.C.A.) Olsen v. U. S., 74 P.(2d) 
1018—Cartey v. U. S., (C.C.A.Ga.) 
86 F.(2d) 139—U. S. v. Craig, (C.C. 
AInd.) 83 P.(2d) 361—Ellison v. 
U. S., (C.C.A.Kan.) 76 F.(2d) 868— 

U. S. V. Brown, (C.C.A.Me.) 76 P. 
(2d) 352—Young v. U. S., (C.C.A. 
Ill.) 75 F.(2d) 819—Carey v. U. S., 
(C.C.A.Okl.) 69 F.(2d) 766—Rent- 
frow V. U. S., (C.C.AOkl.) 67 P.(2d) 
747—Gilpin v. U. S., (C.C.A.W.Va.) 
67 P.(2d) 245—Dyer v. U. S., (C.C. 
A.Idaho) 66 P.(2d) 788—U. S. v. 
Jorgensen, (C.C.AIdaho) 66 P.(2d) 
292—Dukes v. U. S., (C.C.A.N.C.) 
66 P.(2d) 73—U. S. v. Luckinbill, 
(C,C.A,Okl.) 65 P.(2d) 100—Poole 

V. U. S., (C.C.AN.C.) 65 P.(2d) 795, 
certiorari denied 54 S.Ct 378, 291 

U. S. 658, 78 L.Bd. 1050—U. S. v. 
Tucker, (C.aA.S.C.) 65 P.(2d) 661 
—U. S. V, Linkhart (C.C.A.I11.) 64 
P.(2d) 747—U. S. V. Perkins, (C.C. 
A.Okl.) 64 P.(2d) 243—U. S. v. May- 
field, (C.C.A.Okl.) 64 P.(2d) 214—U. 

V. McGrory, (C.C.A.R.I.) 63 P.(2d) 
697, certiorari denied McCrory v. 

U. S., 53 S.Ct 692, 289 U.S. 742, 
77 L.Ed. 1489—Smith v. U. S., (C. 
C.A.Ind.) 63 F.(2d) 252—U. S. v. 
Cochran, (C.C,A.OkI.) 63 F.(2d) 61 
—^Hanagan v. U. S., (C.C.A.I11.) 67 
P.(2d) 860—Unglaub v. U. S., (C. 
C.A.I11.) 67 F.(2d) 650—Nalbantian 

V. U. S., (C.C.AH1.) 54 F.(2d) 63, 
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certiorari denied 52 S.Ct. 313, 285 
U.S. 536, 76 L.Ed. 930—U. S. v. Le 
Due, (C.C.A.Minn.) 48 P.(2d) 789, 
certiorari denied Leduc v. U. S., 62 
S.Ct 14, 284 U.S. 631, 76 L.Ed. 537 
-Blair v. U. S., (C.C.AArk.) 47 P. 
(2d) 109—Harrison v. U. S., (C.C. 
A.Okl.) 42 P.(2d) 736—Whiteside v. 
U. S., (C.C.A.Or.) 35 P.(2d) 452— 
I Viccioni v. U. S., (D.C.R.L) 15 P. 
Supp. 547—^Putney v. U. S., (D.C. 
Colo.) 4 F.Supp. 376. 

D.C.—Atkins v. U. S., 63 App.D.C. 164, 
70 P.(2d) 768. 

33. Anderson v. U. S., (D.C.Pa.) 50 
P.(2d) 268. 

34. U. S. V. Bass, (C.C.A.Ind.) 64 P. 
(2d) 467—Straw v. U. S., (C.C.A. 
Cal.) 62 P.(2d) 757—U. to. v. Kerr, 
(C.C.A.Or.) 61 P.(2d) 800—U. S. v. 
Golden, (C.C.A.N.M.) 34 P.(2d) 367. 

35. U. S. V. Knott (C.C.A.Ky.) 69 
P.(2d) 907—U. S. V. Collins, (C.C. 
A.W.Va.) 61 P.(2d) 1002—U. S. v. 
Burleyson, (C.C. A Cal.) 44 P.(2d) 
502. 

3a XSvidexLce held to show disability 
prior to issuance.—Schmidt v. U. S., 
(C.C.ANeb.) 63 P.(2d) 390—Marker 
V. U. S., (D.CJdaho) 43 F.(2d) 457. 

Evidence held not to show disabil¬ 
ity prior to issuance.—^Mason v. U. S., 
(C.C.AMO.) 75 F.(2d) 54—U. S. v. 
Adams, (C.C.A.Okl.) 70 P.(2d) 486. 

37. Evidence held to show disability 
prior to entry into the military serv¬ 
ice, so as to disentitle claimant to au¬ 
tomatic war risk insurance.—Stavros 
v. U. S., (D.C.Wash.) 3 F.Supp. 213. 

38. Evidence held to show fraud in 
procurement.—^U. S. v. Elliott, (C.C. 
AAla.) 73 P.(2d) 374. 

33. Evidence held to show receipt 
after limitation period.—Weaver v. 
U. S., (C.C.A.N.C.) 72 P.(2d) 20— 
Smith V. U. S., (D.C.La.) 2 F.Supp. 
319. 

40. Evidence held to show receipt on 
date stated by insured.—Creasy v. 
U. S., (D.C.Va.) 4 F.Supp. 175. 

41. Evidence held insufficient to sus-> 
tain the government’s burden to prove 
insured’s laches.—^Jackson v. U. S., 
(D.C.Kan.) 24 P.(2d) 981, reversed on 
other grounds (C.C.A) U. S. v. Jack- 
son, 34 P.(2d) 241, 73 AL.R. 316, cer¬ 
tiorari granted Jackson v. U. S., 50 S. 
Ct. 86. 280 U.S. 549, 74 L.Ed. 608. and 
affirmed 50 S.Ct. 294, 281 U.S. 344, 74 
L.Ed. 891. 
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tinuously of a substantially gainful employment by 
insured,42 death of insured prior to the lapse of the 
policy,4 s and other matters.44 

The sufficiency of evidence offered on particular 
issues to take such issues to the jury is considered 
infra § 98 a. 

§ 98. -Trial 

a. Questions of law and fact 

b. Instructions 

a. Questions of Law and Fact 

Except where there is nothing but speculation to 
show the requisite disability during the life of the poli¬ 


§ 98 

cy, Its existence during that period fs ordinarlfy a ques¬ 
tion for the Jury; and in particular cases evidence has 
been held or held not to warrant submission of that is¬ 
sue to the jury. Other questions involved In actions 
have been held for court or Jury, as the case may 
be. 

Whether insured under a policy of war risk 
insurance was totally and permanently disabled, or 
either, during the life of the policy is ordinarily 
a question of fact for the jury,45 under appropriate 
instructions,46 if the evidence is such that reason¬ 
able men may differ as to the answer,4 7 and if 
there is any substantial 48 evidence to support a 
finding of such disability,49 but not where there 
is nothing but conjecture, surmise, or speculation,50 


4^ Evidence lield not to show sncli 
employment.—Slocum v. U. S., (D.C. 
Mass.) 2 P.Supp. S. 

43. Evidence held sufficient 

(1) Evidence of circumstances sur¬ 
rounding the disappearance of a sail¬ 
or from his ship about two months 
before his war risk policy lapsed was 
held to justify a finding that his death 
soon followed his disappearance, so 
as to authorize recovery.—^Rose v. TJ. 

S., (D.C.Mass.) 4 F.Supp. 340. 

(2) Other evidence held sufficient 
to establish that insured died before 
the policy lapsed.—S. v. O’Brien, 
(C.C.A.Va.) 51 P.(2d) 37. 

Evidence held insufficient to es¬ 
tablish insured’s death before the 
policy lapsed, on the presumption of 
death after seven years* absence.—^U. 
S. V. Robertson, (C.C.A.Or.) 44 P.(2d) 
317, 

44. Time of enlistment 

War Department records showing a 
soldier’s enlistment in 1917, and not 
1918, was held conclusive as against 
the testimony of members of his fam¬ 
ily.—^McCormack v. U. S., (C.C.A.N. 
Y.) 66 P,(2d) 519. 

Active service of deceased 

In an action to recover payments 
under a supposed war risk policy, evi¬ 
dence was held to support a finding 
that decedent had not been in active 
service and was therefore not enti¬ 
tled to insurance.—^Dobbins v, U. S., 
(C.C.A.Cal.) 47 F.(2d) 887. 

Making of application for war risk 
insurance, in due form, held shown 
by the evidence.—Jenkins v. XX. S., 
(D.C.R.I.) 22 F.(2d) 568. 

Issuance of insurance 

Evidence showed as a matter of 
law that no certificate of war risk 
insurance was issuefi to a soldier 
making belated application therefor. 
—^McCormack v* U. S., (C.C.A.N.T.) 
66 F.(2d) 519. 

payment of bonus 

Evidence in an action by an in¬ 
sured veteran’s administrator on a 
war risk policy which had lapsed be¬ 
fore insured’s death was held, insuf-; 


ficient to establish nonpayment of in¬ 
sured’s bonus, which, if not paid, 
would have continued the insurance 
in force.—^Bank of Arizona v. XT. S., 
(C.C.A.Ariz.) 73 F.(2d) 811. 

Fact of illness when discharged 
Evidence held sufficient to support 
a finding that insured was suffering 
from pulmonary tuberculosis when 
discharged from the army.—^U. S. v. 
Rentfrow, (C.C.A.Okl.) 60 F.(2d) 488. 
Existence of suitable job 
Insured’s persistent but unsuccess¬ 
ful efforts for many years to find a 
job he could hold is persuasive evi¬ 
dence that none existed.—^XJ. S. v. 
Worsley, (C.C.A.mah) 72 F.(2d) 776. 
3^ason for not performing operation 
That no physician in fifteen years’ 
treatment suggested the removal of 
the three canals of equilibrium to re¬ 
store insured’s sense of balance is 
persuasive evidence that there is 
some reason why such operation has 
not been performed.—^XJ. S. v. Wors- 
ley, (C.C.A.Utah) 72 P.(2d) 776. 
Intent to end insurance 
Evidence held to show insured’s in¬ 
tent to end his insurance with the 
termination of his active service in 
the navy, and that there was no spe¬ 
cial equity in his favor to have the 
policy continued.—Crawford v. U. S., 
(D.C.Ohio) 291 F. 801. 

45. Muth V. U. S., (C.C.A.Md.) 78 F. 

(2d) 525—^XJ. S. V. O’Daniel, (C.C.A. 
Tex.) 73 F.(2d) 886—U. S. v. Vine¬ 
yard, (C.C.A.Ga.) 71 F.(2d) 624, 
certiorari denied Vineyard v. XJ. S., 
55 S.Ct. 141—U. S. V. Monger. (C.C. 
A.Wyo.) 70 F.(2d) 361—U. S. v. 
Green, (C.C.A.MO.) 69 P.(2d) 921— 
Keelen v. XJ. S., (C.C.A.La.) 65 F. 
(2d) 513—U. S. V. Fly, (C.C.A.MO.) 
68 F.(2d) 217—Quinn v. XJ. S., (C. 
C.A.Pa.) 68 F.(2d) 19—U. S. v. Fer¬ 
ry, (C.C.A.Ark.) 55 F.(2d) 819—U. 
S. V. Crume, (C,aA.Tex.) 64 F.(2d) 
556--U. S. V. Martin, (C.C.A.Tex.) 
64 F.(2d) 664, certiorari denied 

Martin v. U. S.. 52 S.Ct. 497, 286 U. 
S. 546. 76 KEd. 1282. 

46. XJ. S. V. Crume, (C.C.A.Tex.) 54 
P.(2d) 566—XJ. S. V. Martin, (C.C. 
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A.Tex.) 64 F.(2d) 554, certiorari 
denied Martin v. U. S., 62 S.Ct. 497, 
286 XJ.S. 546, 76 L.Ed. 1282. 

47. XJ. S. V. Monger, (C.C.A.Wyo.> 
70 P.(2d) 361—U. S. V. Fritz, (C.C. 
A.Pa.) 66 P.(2d) 300—Asher v. U. 

5.. (C.C.A.Ark.) 63 P.(2d) 20—U. S. 
V. Hill, (C.C.A.Or.) 61 F.(2d) 651— 
Nicolay v. U. S., (aC.A.Colo.) 61 P. 
(2d) 170. 

43. U. S. V. Kane, (C.C.A.Wash.) 7a 
F.(2d) 396—Thorne v. D. S., (C.a 
A.N.M.) 66 P.(2d) 230—Proechel v. 
U. S., (C.C.A.Minn.) 59 P.(2d) 648. 
certiorari denied 53 S.Ct. 123, 28T 

U. S. 658, 77 L..Ed. 668—Carter v. 

5., (C.C.A.N.C.) 49 F.(2d) 221. 
Reasonable conclusian. from evidence 

*Tf the evidence taken as a whole 
is of such character, when viewed in 
the light most favorable to the plain¬ 
tiff, as reasonably to lead to the con¬ 
clusion that he was totally and per¬ 
manently disabled, the issue is for 
the jury, to be decided by them in the 
light of all of the evidence.”—Carter 
V, U, S., (C.C.A.N.C.) 49 P.(2d) 221, 
224, 

49. Wise V. XJ. S., (C.C.A.Tex,) 63 P. 
(2d) 307. 

EqTzivocal evidence 
If claimant’s evidence is consistent 
both with a hypothesis that the dis¬ 
ability was permanent and with a 
hypothesis that it was not permanent 
during the life of the policy, it has 
no tendency to establish either, so 
that the direction of a verdict for de¬ 
fendant is proper.—^Eggen v. U. S., 
(C.C.A,Minn.) 58 F.(2d) 616. 

Proof of minimal or incipient tu¬ 
berculosis while the policy was in 
force, without more, is insufficient to 
carry the case to the jury.—^XJ. S. v. 
Schroeder, (C.C.A.Ind.) 77 F.(2d) 173 
—^XJ. S. V. Thomas, (C.C.A.XJtah) 64 
P.(2d) 245. 

50. Boone v. XJ. S., (C.C.A.H.C.) 79 P. 
(2d) 702—Nichols v. U. S., (C.C.A. 
Idaho) 68 F.(2d) 597—Cunningham 

V. U. S„ (C.C.A.Tex.) 67 P.(2d) 714 
—Palbo V. U. S., (C.C.A.Idaho) 64 
P.(2a) 948. followed in (Mont) Me- 
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or mere probabilities,®^ on which to rest a verdict; 
and in numerous cases evidence has been held suf¬ 
ficient to warrant submission of that issue to a 
jury, or to require the denial of a motion for a 


ant,®2 or has been held to justify or require direc¬ 
tion of a verdict against claimant, or insufficient 
to warrant submission of the issue to a jury.®® 


Cleary v. TJ. S., 64 F.(2d) 1016, cer- 
tiorari granted (Idaho) Falho v. U. 
S.» 54 S.Ct. 100, 290 U.S. 618, 78 I*. 
Ed. 540, affirmed 54 S.Ct 456, 291 
U.S. 646, 78 L..Ed. 1042 —Wise v. U. 

5.. (C.C.A.Tex.) 63 P.(2d) 307—U. 
S. V. Hill, (C.C.A.Ark.) 62 F.(2d) 
1022, 

51. Nichols V. U. S., (C.C.A.Idaho) 
68 P.(2d) 597. 

52 . U.S.—^U. S. Y. Bilhrey, <C.C.A. 

Tenn.) 85 F.(2d) 615—U. S. v. 

Pointer, (C.C.A.Tenn.) 85 F.(2d) 
ei 5 —^U. S. V. Hossmann, (C.C.A. 
Mo.) 84 F.(2d) 808—U. S. v. Ses- 
sin, (C.C.A.Kan.) 84 P.(2d) 667—U. 
S. V. Fancher, (C.C.A.Miss.) 84 F. 
(2d) 306—^Acosta v. U. S., (C.C.A. 
Porto Rico) 81 P.(2d) 378—U. S. v. 
Trollinger, (C.C.A.Va.) 81 P.(2d) 
107 —^u. S. V. Harris, (C.C.A.I11.) 80 
F.C2d) 771—^U. S. V. Edson, (C.C.A. 
Ill.) 79 F.(2d) 866 —^Rackoffi v. U. 

5., (C.C.A.N.T.) 78 F.(2d) 671—U. 

S. V. Wilson, (C.C.A.Kan.) 78 F. 
(2d) 465—^U. S. V. Newcomer, (C.C. 
A.Iowa) 78 F.(2d) 50—U. S. v. 
Schroeder, (C.C.A.Ind.) 77 F. (2d) 
173 —^u. S. V. Meyer, (C.C.A.N.J.) 
76 P.(2d) 354—Gray v. U. S., (C.C. 
A.Ark.) 76 F.(2d) 233—U. S. v. 

Sears, (C.C.A.N.C.) 75 P.(2d) 194— 
U. S. V. Sullivan, (C.C.A.Idaho) 74 
F.(2d) 799—^Rackoff v. U. S., (C.C. 
A.N,T.) 74 F.(2d) 720—U. S. V. 

[Johnson, (C.C.A.Tex.) 74 F.(2d) 29 

_^U. S. V. O’Daniel, (C.C.A.Tex.) 73 

F.(2d) 886 —U. S. v. Stemplewski, 
(C.C.A.Pa.) 73 F.(2d) 488—U. S. v. 
McRae, (C.C.AN.C.) 73 F.(2d) 383 
—^U. S. V. Sanford, (C.C.A.Ga.) 73 
p.(2d) 233—^U. S. V. Worsley, (C.C. 
A.Utah) 72 F.(2d) 776—U. S. v. 
Rice, (C.C.A.Nel).) 72 F.(2d) 676— 

U. S. V. Flippence, (C.C.A.Utah) 72 
P.(2d) 611—^U. S. V. Brown, (C.C.A. 
Utah) 72 F.(2d) 608—U. S. v. Pry, 
(C.C.A.W.Va.) 71 P.(2d) 423—U. S. 

V. Ford, (C.C.A.Okl.) 71 F.(2d) 83— 
U. S. V. Suomy, (C.C.A.Or.) 70 F. 
(2d) 542—U. S. V. Anderson, (C.C. 
A.Or.) 70 F.(2d) 537—Seals v. U. S., 
(C.C.A.La.) 70 P.(2d) 519—U. S. v. 
Kane, (C.C.A.Wash.) 70 F.(2d) 396 
—U. S. V. Monger, (C.C.A.Wyo.) 70 
P.(2d) 361—Odom v. U. S., (C.C.A. 
S.C.) 70 F.(2d) 104—^U. S. v. Cald¬ 
well. (C.C.A.Pa.) 69 P.(2d) 200—U. 
S. V. Alger, (C.C.A.Idaho) 68 F.(2d) 
592 — u. S. V. Messinger, (C.C.A.W. 
Va.) 68 P.(2d) 234—U. S. v. Lynch, 
(C.C.A.Tex.) 67 F.(2d) 835—^U. S. v. 
Ellis, (C.C.A.Tex.) 67 F.(2d) 765— 
U. S. V. Sorrow, (C.C.A.Ga.) 67 F. 
(2d) 372—U. S. V. Fulkerson. (C.C. 
A.Wash.) 67 P.(2d) 288—U. S. v. 
Fritz, (C.C.A.Pa.) 66 P.(2d) 300— 
Thorne v. U. S., (C.C.A.N.M.) 66 F. 
(2d) 230—^U. S, V. Jensen, (C.C.A. 


Idaho) 66 P.(2d) 19—U. S. v. Sauls, 
(C.C.A.N.C.) 65 P.(2d) 886 —Hicks 
V. U. S., (C.C.A.Va.) 65 P.(2d) 517— 
Le Blanc v. U. S., (C.C.A.La.) 65 F. 
(2d) 514—Keelen v. U. S., (C.C.A. 
La.) 65 P.(2d) 513—Meyer v. U. S., 
(C.C.A.La.) 65 P.(2d) 509—U. S. v. 
Burleyson, (C.C.A.Cal.) 64 P.(2d) 
30 g—XJ. S. V. Francis, (C.C.A.Mont.) 
64 P.(2d) 865—U. S. v. Dudley, (C. 
C.A.Idaho) 64 F.(2d) 743—U. S. v. 
Bass, (C.C.A.Ind.) 64 P.(2d) 467— 

U. S. V. Thomas, (C.C.A.Utah) 64 
F.(2d) 245—^U. S. v. Albano, (C.C.A. 
Idaho) 63 P.(2d) 677—^Asher v. U. 

S., (C.C.A.Ark.) 63 P.(2d) 20—U. S. 

V. Roberts, (C.C.A.C 0 I 0 .) 62 F.(2d) 
594—Garrison v. U. S., (C.C.A.S.C.) 
62 P.(2d) 41—U. S. V. Griswold, (C. 
C.A.Or.) 61 P.(2d) 583—U. S. v. 
Harth, (C.C.A.Iowa) 61 F.(2d) 541 
— ^U. S. V. Irwin, (C.C.A.Ga) 61 F. 
(2d) 488—^Bartee v. U. S., (C.C.A. 
Tenn.) 60 F.(2d) 247—U. S. v. Lesh- 
er, (C.C.A.Or.) 59 F.(2d) 53—Mad- 
ray v. U. S., (C.C.A.S.C.) 55 P.(2d) 
552—Edwards v. U. S., (C.C.A.S.C.) 
53 F.(2d) 622—^U. S. v. Blackburn, 
(C.C.A.Wash.) 53 P.(2d) 19—Flade- 
land V. U. S., (C.C.A.Wash.) 53 F. 
(2d) 17—^lilcNally v. U. S., (C.C.A 
Minn.) 52 F.(2d) 440—Sorvik v. U. 

S., (C.C.A.Idaho) 52 F.(2d) 406— 
U. S. V. Auer, (C.C.A.Pa.) 51 F.(2d) 
921—U. S, V. Scott, (C.C.ATenn.) 
50 P.(2d) 773—U. S. v. Burke, (C. 
C.A,Wash.) 50 P.(2d) 653—U. S. v. 
Lawson, (C.C.A.Idaho) 50 F.(2d) 
646_-Kelley v. U. S., (C.C.A.Mass.) 
49 F.(2d) 897—^U. S. v. Searls, (C.C. 
AW.Va.) 49 F.(2d) 224—Carter v. 
U. S., (C.C.A.N.C.) 49 F.(2d) 221— 

U. S. V. Riley, (C.C.ACal.) 48 F. 
(2d) 203—^U. S. V. Stamey, (C.C.A 
Wash.) 48 F.(2d) 150, reversing 
(D.C.) Stamey v. U. S., 42 F.(2d) 
879 —Sprencel v. U. S., (C.C.A.Tex.) 
47 F.(2d) 501—^Barksdale v. U. S., 
(C.C,A.Colo.) 46 F.(2d) 762—Ford 

V. U. S., (C.C.A.Mass.) 44 F.(2d) 754 
— U. S. V. Meserve, (C.C.A.Or.) 44 
F.(2d) 549—Vance v. U. S., (C.C.A. 
Ill.) 43 P.(2d) 975—^Malavski v. U. 

S., (C.C.AI11.) 43 P.(2d) 974—Mu- 
livrana v. U. S., (C.C.A.Wash.) 41 
F.(2d) 734 —^Hayden v. U. S., (C.C. 
A.Wash.) 41 P.(2d) 614—^La Marche 
V. U. S., (C.C.AWash.) 28 F.(2d) 
828 — ^U. S. V. Eliasson, (C.C.A. 
Mont.) 20 P.(2d) 821—^Evans v. U. 

S., (D.C.Idaho) 6 F.Supp. 107. 

D.C.—^Patterson v. U. S., 61 App.D.C. 
178, 58 F.(2d) 1079—U. S. v. Stew¬ 
art, 61 App-D.C. 115, 68 F.(2d) 620 

_ ^U. S. V. Woltman, 61 App.D.C. 52, 

67 P.(2d) 418. 

Answers in post-office medical cer¬ 
tificate 

Where a claimant, when seeking 
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employment in the postal department, 
had signed a “Medical Certificate, 
Post Office Service,” containing an¬ 
swers by the examining physician, 
such answers, “in so far as they are 
inconsistent with his present claim 
and testimony - . . constitute 
matter in the nature of impeachment 
only and would not warrant the grant¬ 
ing of a nonsuit”—^Hayden v. U. S., 
(aC.AWash.) 41 F.(2d) 614, 617. 

53, U. S. V. Spaulding, 55 S.Ct. 273, 
293 U.S. 498, 79 L.Ed. 617, reversing 
(C.C.A.) 68 P.<2d) 656, certiorari 
granted 55 S.Ct 86, 293 U.S. 640, 79 
L.Ed. 646, rehearing denied 55 S.Ct 
504, followed in (C.C.A.) Olsen v. 

U. S., 74 P.(2d) 1018—Lumbra v. U. 
S., 64 S.Ct 272, 290 U.S. 651, 78 L. 
Ed. 492, affirming (C.C.A.) U. S. v. 
Lumbra, 63 F.(2d) 796, certiorari 
granted Lumbra v. U. S., 54 S.Ct. 
58, 290 U.S. 611, 78 L.Ed. 535— 
Lockett V. U. S., (C.C.A.Ga.) 86 P. 
(2d) 1—^U. S. V. Preslar, (C.C.A. 
Tenn.) 85 P.(2d) 866—U. S. v. At- 
kison, (C.C.A.Miss.) 84 P.(2d) 968 
—Evans v. U. S., (C.C.A.I11.) 83 F. 
(2d) 539—U. S. V. Craig, (C.C.A. 
Ind.) 83 P.(2d) 361—U. S. v. Der¬ 
rick, (C.C.A.S.C.) 83 P.(2d) 99— 
Hughes V. U. S., (C.C.A.Okl.) 83 P. 
(2d) 76—U. S. V. Deal, (C.C.A.Or.) 
82 F.(2d) 929—U. S. v. Cole, (C.C.A 
Ind.) 82 F.(2d) 665—U. S. v. Frost, 
(C.C.A.Ariz.) 82 P.(2d) 152—^U. S. 

V. Wiggins, (C.C.AAla.) 81 F.(2d) 
911 —^u. S. V. Johnson, (C.C.A.Ala.) 
81 F.(2d) 867—U. S. v. Poe, (C.C.A. 
Ala.) 81 P.(2d) 799—U. S. v. Mid¬ 
dleton, (C.C.A.Tenn.) 81 P.(2d) 205 
—^Burbage v. U. S., (C.C.A.Ga.) 80 
P.(2d) 683—-Foote v. U. S., (C.C.A. 
Ga.) 80 P.(2a) 48—^Boone v. U. S., 
(C.C.A.N.C.) 79 F.(2d) 702—U. S. v. 
Tucker, (C.C.AW.Va.)’ 78 F.(2d) 
503—Stephenson v. U. S„ (C.C.A. 
Mo.) 78 P.(2d) 355—Byrne v. U. S., 
(C.C.AN.Y.) 77 F.(2d) 829—U. S. 
V. Simpson, (C.C.A.Ala.) 77 P.(2d) 
764 —^u. S. V. Chandler, (C.C.AAla.) 
77 F.(2d) 452—^U. S. v. Tarrer, (C. 
C.A.Ga.) 77 F.(2d) 423, certiorari 
denied Tarrer v. U. S., 56 S.Ct. 125 
—^U. S. V. Little, (C.C.A.La.) 77 P. 
(2d) 420—^Demmon v. U. S., (C.C.A 
Fla.) 77 F..(2d) 419—U. S. v. Walk¬ 
er, (C.C.ALa.) 77 F.(2d) 415, cer¬ 
tiorari denied Walker v. U. S., 66 
S.Ct 132—^U. S. V. Moorer, (C.C.A. 
Ala.) 77 P.(2d) 251—U. S. v. Krue¬ 
ger, (C.C.A.Ind.) 77 P.(2d) 171—U. 
S. V. Cobb, (C.C.A.Ala.) 77 P.(2d) 
138—U. S. V. Smith, (C.C.AVa.) 76 
F.(2d) 850—U. S. V. Lund, (C.C.A. 
Wis.) 76 P.(2d) 723—Greenwall v. 
U. S., (C.GAArk.) 76 P.(2d) 713— 
U. S. V. Earwood, (C.C.AGa.) 76 P. 
(2d) 557, certiorari denied Earwood 
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Thus it is for the jury to determine whether in¬ 
sured has been able to follow a substantially gain¬ 
ful occupation continuously or with reasonable reg¬ 
ularity,^4 and, if he has not done so, whether such 
failure was due to disability or unwillingness or 
some other cause; 55 also, whether he has been able 
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to make a living by working,55 and, if so, whether 
that living has been gained at a heavier cost of pain 
and suffering than the law calls upon him to bear.®^ 
The weight of the evidence relating to total and 
permanent disability is ordinarily for the jury.58 
Other questions involved in actions on war risk 


V. U. S., 55 S.ct. 921, 295 U.S. 762, 
79 Ii.Bd. 1704—U. S. v. Sandifer, 
(C.C.A.La.) 76 F.(2d) 551—U. S. v. 
Brown. (C.C.A.Me.) 76 F.(2d) 352— 
U. S. V. Anderson, (C.C.A.S.C.) 76 
F.(2d) 337—U, S. V. Taylor, (C.C.A. 
S.C.) 76 F.(2d) 324—U. S. v. Tate, 
(C.C.A.La.) 75 F.(2d) 822—U. S, v. 
Landrieux, (C.C.A.I11.) 75 F.(2d) 
536—Magenton v. U. S., (C.C.A.S. 
D.) 75 F.(2d) 410—Werth v. U. S., 
(€.C.A.Va.) 75 F.(2d) 192—U. S. v. 
Hodges, (C.C.A.Tenn.) 74 F.(2d) 
617—Grant v. U. S., (C.C.A.Tex.) 74 
F.(2d) 302, certiorari denied 55 S. 
Ct 651—S, V. Ferguson, (C.C.A. 
Tex.) 74 F.(2d) 44—U. S. v. Mc¬ 
Coy, (C.C.A.Ala.) 73 F.(2d) 786—U. 
S. V. Bowman, (C.C.A.Utah) 73 F. 
(2d) 716—U. S. V. Steadman, (C.C. 
A.Utah) 73 F,(2d) 706—U. S. v. 
Hooper, (C.C.A.Ala.) 73 F.(2d) 665 
—U. S. V. Mintz, (C.C.A.Ala.) 73! 
F.(2d) 457—U. S, v. Baker, (C.C.A. 
N.C.) 73 F.(2d) 455—Hamilton v. 
U. S., (C,C.A.Ga.) 73 F.(2d) 357— 

U. S. V. Latimer, (C.C.A.Ga.) 73 F. 
(2d) 311—U. S. V. Ennis, (C.C.A.N. 
C.) 73 F.(2d) 310—Grate v. U. S., 
(C.C,A.Mo.) 72 F.(2d) 1—U. S. v. 
Vineyard, (C.C.A.Ga.) 71 F.(2d) 624, 
certiorari denied Vineyard v. U. S., 
55 S.ct. 141—U. S. V. Gower, (C.C. 
A.Okl.) 71 F.(2d) 366—U, S. v. 
Owen, (C.C.A.Ala.) 71 F.(2d) 360— 
Harris v. U. S., (C.C.A.Va.) 70 F. 
(2d) 889—O’Quinn v. U. S., (C.C.A. 
La.) 70 F.(2d) 599—U. S. v. Reid, 
(C.C.A.N.C.) 70 F.(2d) 618—U. S. 

V. Lancaster, (C.C.A.N.C.) 70 F. 

(2d) 515—U. S. V. Johnson. (C,C.A. 
Okl.) 70 F.(2d) 399—Huffman v. U. 

S., (C.C.A.Va.) 70 F.(2d) 266—U. S. 
V. Hansen, (C.C.A.Idaho) 70 F,(2d) 
230, certiorari denied Hansen v. U. 

S., 55 S.ct. 119—U. S. V. Pollock, 
(C.C.A.Pla.) 68 F.(2d) 633—Nichols 
V. U. S., (C.C.A.Idaho) 68 F.(2d) 697 
—U. S. V. Rodman, (C.C.A,N.C.) 68 
F.(2d) 351—U. S. V. Smith, (C.C.A. 
N.T.) 68 F.(2d) 38—U. S. v. Harri¬ 
son, (C.C.A.Ind.) 67 P.(2d) 729— 
Bridges v. U. S., (C.C.A.Ga.) 67 F. 
(2d) 320—U. S. V. Clement, (C.C.A. 
N.H.) 67 F.(2d) 150—U. S. v. 

Younger, (C.C.A.N.C.) 67 F.(2d) 149 
—^U. S. V. Donahue, (C.C.A.Minn.) 
66 F.(2d) 838—U. S. v. Wilfore, (C. 
C.A.Vt.) 66 F.(2d) 255—Dukes v. U. 

S., (C.C.A.N.C.) 66 F,(2d) 73— 

Eberle v. U. S., (C.C.A.Ind.) 66 F. 
(2d) 72—U. S. V. Harris, (C.C.A.N. 
C.) 66 F.(2d) 71—^Thompson v. U. 

S., (C.C.A.S.D.) 65 F.(2d) 897—U. 
S. V. Tucker, (C.C.A.S.C.) 65 F.(2d) 
661—Falbo v. U. S., (C.C.A.Idaho) 


64 F.(2d) 948, followed in (Mont.) 
McCleary v. U. S., 64 F.(2d) 1016, 
certiorari granted (Idaho) Falbo v. 
U. S., 54 S.ct. 100, 290 U.S. 618, 78 
L.Ed. 540, affirmed 54 S.Ct. 456, 291 
U.S. 646. 78 L.Ed. 1042—Bailey v. 
U. S., (C.C.A.Ark.) 64 F.(2d) 779— 
U. S. V. Howard, (C.C.A.Fla.) 64 F. 
(2d) 533, followed in U. S. v. Dun¬ 
away, 64 P.(2d) 535—U. S. v. Hod- 
son, (C.C.A.Iowa) 64 F.(2d) 119— 
U. S. V. Pullig, (C.C.A.Ark.) 63 F. 
(2d) 379—Wise v. U. S., (C.C.A. 
Tex.) 63 F.(2d) 307—^Andrews v. 
U. S., (C.C.A.Ark.) 63 F.(2d) 184— 

U. S. V. Cornell, (C.C.A.Neb.) 63 F. 
(2d) 180—U. S. V. Thompson, (C.C. 
A.W.Va.) 63 F.(2d) 111, certiorari 
denied Thompson v. U. S., 53 S.Ct. 
791, 289 U.S. 758, 77 L.Ed. 1502— 
Parker v. U. S., (C.C.A.N.C.) 62 F. 
(2d) 1055—U. S. V. Weeks, (C.C.A. 
Ark.) 62 F.(2d) 1030—U. S. v. Hill, 
(C.C.A.Ark.) 62 P.(2d) 1022—U. S. 

V. Ellis, (C.C.A.S.C.) 62 F.(2d) 348 
—^U. S. V. Rosborough, (C.C.A.S.C.) 
62 P.(2d) 348—U. S. v. Cline, (C.C. 
A.W.Va.) 62 F.(2d) 346—Gregory v. 
U. S., (C.C.A.W.Va.) 62 P.(2d) 345 
—U. S. V. Diehl, (C.C.A.W.Va.) 62 
F.(2d) 343, followed in (C.C.A.S.C.) 

U. S. V. Butler, 62 F.(2d) 1083—U. 
S. V. McCreary, (C.C.A.Or.) 61 F. 
(2d) 804—U. S. V. Kerr, (C.C.A.Or.) 
61 F.(2d) 800—U. S. v. Hill, (C.C.A. 
Or.) 61 F.(2d) 651—U. S. v. Kims, 
(C.C.A.Idaho) 61 F.(2d) 644—U. S. 

V. Hainer, (C.C.A.Or.) 61 F.(2d) 581 
—U. S. V. Harth, (C.C.A.Iowa) 61 
F.(2d) 541—Proechel v. U. S., (C. 
C.A.Minn.) 59 F.(2d) 648, certiorari 
denied 53 S.Ct 122, 287 U.S. 658, 77 
L.Ed. 568—^Eggen v. U. S., (C.C.A. 
Minn.) 58 F.(2d) 616—U. S. v. Fly, 
(C.C.A.MO.) 58 F.(2d) 217—Roberts 
V. U. S., (C.C.A.C 0 I 0 .) 57 F.(2d) 514 
—Hirt V. U. S., (C.C.A.N.M.) 56 F. 
(2d) 80—U. S. V. Hairston, (C.C.A. 
Ark.) 55 P.(2d) 825—United States 
V. Lyle, (C.C.A.Tenn.) 54 F.(2d) 357 
—White V. U. S., (C.C.A.Ga.) 63 F. 
(2d) 565—U. S. V. Thomas, (C.C.A. 
S.C.) 53 F.(2d) 192—U. S. v. Har¬ 
rison, (C.C.A.W.Va.) 49 F.(2d) 227 
—U. S. V. Cole, (C.C.A.Ohio) 45 F. 
(2d) 339—U. S. V. McPhee, (C.C.A. 
Wash.) 31 P.(2d) 243—Russian v. 
U. S., (D.C.Pa.) 12 F.Supp. 660— 
Birdsell v. U. S., (D.C.C 0 I 0 .) 4 F. 
Supp. 140. 

Dictum Kern v. U. S., (C.C.A.N.M.) 74 
F.(2d) 450. 

54. U. S. V. O’Daniel, (C.C.A.Tex.) 
73 F.(2d) 886—U. S. v. Sauls, (C. 
C.A.N.C.) 65 F.(2d) 886. 


Reasonable pain and suffering 

On the question whether insured 
is disabled from following with rea¬ 
sonable regularity any substantially 
gainful occupation because the work 
entails unreasonable pain and suffer¬ 
ing, the question of what is reason¬ 
able to expect him to endure is for 
the jury, unless the evidence is so 
clearly one way that reasonable men 
could not differ as to the facts.—U. 
S. V. Harless, (C.C.A.W.Va.) 76 F. 
(2d) 317. 

55. Hayden v. U. S., (C.C.A.Wash.) 
41 P.(2d) 614. 

56. U. S. V. O’Daniel, (C.C.A.Tex.) 
73 F.(2d) 886. 

57. U. S. V. O’Daniel, supra. 

58. U. S. V. Harris, (C.C.A.I11.) 80 

P.(2d) 771—U. S. V. Stephens, (C. 
C.A.Idaho) 73 F.(2d) 695—U. S. v. 
Vineyard, (C.C.A.Ga.) 71 F.(2d) 

624, certiorari denied Vineyard v. 
U. S., 55 S.ct. 141—^U. S. V. Suomy, 
(C.C.A.Or.) 70 F.(2d) 542—U. S. v. 
Alger, (C.C.A.Idaho) 68 F.(2d) 592 
—^U. S. V. Jensen, (C.C.A.Idaho) 66 
F.(2d) 19—U. S. V. Dudley, (C.C.A. 
Idaho) 64 F.(2d) 743. 

Weight of evidence of insured’s 
work record. —^U. S. v. Harris, (C.C. 
A.I11.) 80 F.(2d) 771—U. S. v. Suomy, 
(C.C.A.Or.) 70 F.(2d) 542—U. S. v. 
Alger, (C.C.A.Idaho) 68 F.(2d) 592— 

U. S. V. Jensen, (C.C.A.Idaho) 66 F. 
(2d) 19. 

Vocational training record is evi¬ 
dence for the jury to weigh.—^U. S. 

V. Jensen, (C.C.A.Idaho) 66 F.(2d) 
19. 

Weight of certificate of govern¬ 
ment medical officer, introduced by 
insured, that insured was not dis¬ 
abled when discharged from the ar¬ 
my, was held to be for the jury.—^U. 
S. V. Stephens, (C.C.A.Idaho) 73 F. 
(2d) 695. 

Formal statement of no disability 
at discharge is evidence for the jury, 
to weigh.—^U. S. v. Jensen, (C.C.A. 
Idaho) 66 F.(2d) 19—U. S. v. Dudley, 
(C.C.A.Idaho) 64 P.(2d) 743. 
Inconsistencies 

(1) It is the province of the jury 
to weight inconsistencies with re¬ 
spect to the medical testimony and 
other matters, in determining wheth¬ 
er insured was totally and perma¬ 
nently disabled.—^U. S. v. Dudley, (C. 
C.A.Idaho) 64 F.(2d) 743. 

(2) Inconsistencies between in¬ 
sured’s claims as to his condition in 
connection with his efforts to recov¬ 
er under his war risk insurance pol¬ 
icy and his statements In securing 
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.nsurance policies which have been held questions 
Df fact for the jury include the payment of pre¬ 
miums so as to prevent the lapse of a policy,the 
:ontinuation of total and permanent disability to 
:he institution of suit,60 whether an insured ab¬ 
sent for more than seven years and afflicted with 
epilepsy was dead,6^ commencement of action with¬ 
in the required period, dependent upon the dates 
Df filing and rejecting the claim,62 inconsistencies 
between insured^s statements in application for 
tionmedical insurance policies and his contention 
3f total and permanent disability,62 and whether 
disability compensation remained uncollected when 
total and permanent disability occurred;64 as to 
Dther matters, evidence has been held insufficient 
to warrant submission to a jury.65 

On the other hand, what is meant by *'continu- 
Dusly” in the regulations construing war risk pol¬ 
icies is a question of law,66 as are the question 
as to what is to be deemed a gainful occupation 


under these regulations 67 and the question whether 
upon the evidence the court was indisputably re¬ 
quired to find that insured was totally and per¬ 
manently disabled while the policy was in force; 68 
and it has been held that whether the requisite 
jurisdictional disagreement exists, as discussed su¬ 
pra in § 89, must be determined by the court for 
itself.69 

b. Instructions 

In actions on war risk insurance policies, the proprie¬ 
ty of the granting or refusal of instructions on various 
issues involved has been adjudicated in accordance with 
general rules. 

In actions on war risk insurance policies, courts 
have adjudicated the propriety of instructions deal¬ 
ing with the definition of total and permanent dis- 
abiiity,'^6 inability of insured to work,^! applicabil¬ 
ity of a statutory presumption as to the service 
connection of a disability,and other matters.'^^ 

It is not error to refuse an instruction dealing 


life insurance policies from private 
companies are matters for the jury 
to determine.—^U. S. v. Jorgensen, (C. 

C. A.Idaho) 66 F.(2d) 292. 

59. Svidence held to varraut suh- 
missiozL of question to jiLr7.-»U. S. 
V. Kiles, <C.C.A.Mo.) 70 F.(2d) 880. 
SO. U. S. V. Woltman, 61 App.D.C. 
S2, 57 F.(2d) 418, 

61. U. S. V. Hayman, (C.C.A.Tex.) 

62 P.(2d) 118, affirming (D.C.) 

Hayman v. U, S., 51 P.(2d) 800. 

62. U. S. V. Jones. (C.C.A.OkL) 78 
F.(2d) 1005—U, S. V. Thomson. (C. 
O.A.N.M.) 71 F.(2d) 860. 

63. U. S. V. Bodge, (C.C.A.Kan.) 85 
F.(2d) 433, 

64. U. S. V. Vance, (C.C.A.MO.) 48 
F.(2d) 472. 

55, U.S.—^U. S. V. Densmore, (C.C. 
A.Cal.) 58 P.(2d) 748, certiorari 
denied Densmore v. U. S., 53 S.Ct 
24, 287 U.S. 698, 77 L.Ed. 621. 

D. C.—Pelkey v. U. S., 63 App.D.C. 
211, 71 F.(2d) 221. 

antomatic insurance 
Evidence that a war veteran, dur¬ 
ing two months' war service, be¬ 
came totally and pemaanently dis- 
ibled so as to he entitled to *‘auto- 
natio’* war risk insurance, was in¬ 
sufficient to make an issue for the 
ury.—Cunningham v. U. S., (C.C.A. 
Cex.) 67 F.(2d) 714. 

fraud in application for reinstate¬ 
ment 

Issue held properly withdrawn 
Tom the jury under the evidence.— 
J. S. V. Atkinson, (C.C.A.Te3:.) 76 
S'.(2d) 564, certiorari granted 56 S. 
)t 123. 

e. U. S. V. Sauls. (C.C.A.N.C.) 65 
P.<2d) 886. 

7. U. S. V. Sauls, supra* 


68. Rose V. U. S.. (C.C.A.Ky.) 69 P. 
(2d) 966. 

69. Pelkey v. U. S., 63 App.D.C. 211, 
71 P.(2d) 221. 

70. Znstructions held proper or er¬ 
roneously refused.—Snodgrass v. U. 
S., (C.C.A.Cal,) 61 P.(2d) 99—U. S. 
V. Eliasson, (C.C.A.Mont) 20 P.(2d) 
821—^Burgoyne v. U. S., 61 App.D.C. 
97, 57 P.(2d) 764. 

Xustructiou held not confusing and 
not to have prevented the reaching 
of a correct verdict.—^Ross v. U. S., 
(C.C.A.Tex.) 49 F.(2d) 543. 

Instruction held erroneous as con- 
struable to preclude recovery unless 
disability made any work impossible. 
—^Burgoyne v. U. S., 61 App.D.C. 97, 
57 P.(2d) 764. 

71. Znstructions held erroneous or 
properly refused 

(1) An instruction barring recov¬ 
ery if insured could follow contin¬ 
uously a substantially gainful occu¬ 
pation, even at the cost of some pain 
and suffering, was held erroneous.— 

U. S. V. Harless, (C.C.A.W.Va.) 76 P. 

I (2d) 317. 

(2) Refusal of an instruction to 
find for insurer if insured possessed 
sufficient mental attributes to qual¬ 
ify himself for some occupation 
which would require a minimum of 
physical activity in fitting with his 
physical disability and which could 
be followed by him continuously and 
would be sufficiently gainful held not 
error, because too general in its lan¬ 
guage and lacking in clarity.—^U. S. 

V. Rice. (C.C.A.Neb.) 72 P.(2d) 676. 

(3) An instruction that insured 
could recover if, as a result of his 
condition before the lapse of his pol¬ 
icy nearly eight years previous, he 
would be unable to pursue a gainful , 
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occupation with reasonable continui¬ 
ty throughout his life, held error.— 
Tracy v. U. S., (C.C.A.Conn.) 68 P. 
(2d) 834. 

(4) An instruction minimizing and 
subjecting to ridicule the govern¬ 
ment's defense that insured, claimed 
to have been totally and permanent¬ 
ly disabled, had arrested tubercu¬ 
losis and could do light work under 
proper conditions, was held error, 
requiring reversal.—^U. S. v. Messin- 
ger, (C.C.A.W.Va.) 68 P.(2d) 234. 

72. Instruction held proper.—^U. S. 
V. Eliasson, (C.C.A.Mont.) 20 F.(2d) 
821. 

mstructlons held erroneous or 
properly refused.—Le Blanc v. U. S., 
(C.C.A.La.) 65 P.(2d) 614—Meyer v. 
U. S., (C.C.A.La.) 66 F.(2d) 509—Har¬ 
rison V. U. S., (D.C.Pa.) 49 P.(2d) 
948—U. S. V. Searls, (C.C.A.W.ya.) 
49 P.(2d) 224. 

Instruction limiting statutory pre¬ 
sumption held proper.—Le Blanc v. 
U. S., (C.C.A.La.) 65 P.(2d) 614. 

73. Instructions held erroneous 

(1) An instruction that the ques¬ 
tion for determination was whether 
insured's condition, nearly eight 
years after the lapse of his policy 
was due to causes existing before 
such lapse held error.—Tracy v. U. 
S.. (C.C.A.Conn.) 68 P.(2d) 834. 

(2) In an action involving the 
question whether the policy matured 
by insured's permanent and total dis¬ 
ability before default in premium in 
1919, an instruction requested by the 
government, excluding in effect from 
the jury's consideration evidence as 
to insured's condition subsequent to 
Aug. 26, 1924, when insured was ad¬ 
mitted to have been permanently and 
totally disabled, including evidence 
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with a matter which is clearly and correctly stated 
in the court’s charge.74 Where the court rightly 
refused to direct a verdict for defendant, its re¬ 
fusal to give an instruction to the effect that there 
was no evidence of permanent and total disability 
is not error.*^® 

Where claimed disability is based upon mental 
and nervous disorders, the jury should be instructed 
that the testimony of an interested party and those 
related to him is to be carefully scrutinized, and 
that testimony as to mental condition based upon 
mere statements of the insured should be received 
with great caution.76 

§ 99 . Judgment and Relief 

As in other cases the Judgment in an action on a 
war risk insurance policy must be supported by the 
verdict or findings. A Judgment on a war risk poli¬ 
cy should generally not include or govern future install¬ 
ments, and should not award interest. 

A verdict that total permanent disability began 
on the day following the lapse of the policy does 
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not support a judgment for the insured; but oth¬ 
er findings have been held to support particular 
judgments.'^S 

Back payments. Under a provision of a policy 
limiting back payments to a period not exceeding 
six months prior to the receipt of due proof of 
disability, judgment for installments covering a 
longer period prior to such receipt is erroneous.'^® 
The six-months period runs from the date of the 
receipt of due proof, and not from the date of the 
verdict. 

Future installments. Recovery against the Unit¬ 
ed States on a policy of war risk insurance should 
not include installments maturing after the action 
was instituted,^^ except that installments maturing 
between that date and the entry of judgment may 
be included if there is a supplemental petition with 
respect thereto; nor should the judgment in¬ 
clude or govern the payment of installments later 
to mature,or reserve jurisdiction to determine 


of a medical examination from which i 
physicians had an opinion as to the 
time when insured became totally 
and permanently disabled, should not 
have been given.—Cohan v. U. S., (C. 
C.A.I11.) 77 F.(2d) 140. 

74. U. S. V. Rice, (C.C.A.Neb.) 72 F. 
(2d) 676—^U. S. V. Burke, (C.C.A 
Wash.) 50 F.(2d) 653. 

Insured’s condition at time of trial 
Refusal of an instruction to the ef¬ 
fect that no consideration should be 
given to the condition of insured at 
the time of the trial held not error, 
where the court in unmistakable lan¬ 
guage repeatedly charged the jury 
that plaintiff, to recover, must es¬ 
tablish permanent and total disabil¬ 
ity during the life of the policy.— 

U. S. V. Lawson, (C.C.AIdaho) 50 F. 
(2d) 646. 

75. U. S. V. Scott, (C.C.ATenn.) 50 
F.(2d) 773. 

76. Garrison v. U. S., (C.C.A.S.C.) 
62 F.(2d) 41. 

77. U. S. V. McPhee, (C,C.A.Wash,) 
31 F.(2d) 243. 

78. Jud^ents held supported 

(IX Findings as to the absence of 
disability of plaintiff before his dis¬ 
charge from military service, and the 
conclusion that he was not totally 
and permanently disabled when his 
policy lapsed, were held to support 
a judgment of dismissal.—^Anderson 

V. U. S., (C.C.A.MO.) 65 F.(2d) 870. 
(2) Findings that insured had been 

permanently disabled by dementia 
prsscox since his discharge and that 
disability was at times total, but not 
both total and permanent since dis¬ 
charge and while the-insurance was 
in force, were held to support a judg-r 


ment in government’s favor.—^Poole 
V. U. S., (C,C.A.N.C.) 65 F.(2d) 795. 
certiorari denied 54 S.Ct. 378, 291 B. 
S. 658, 78 L.Ed. 1050. 

79. U. S. V. White, (C.C.ACal.) 48 
F.(2d) 584. 

80. U. S. V. Ranes, (C.C.A.Cal.) 48 
F.(2d) 582. 

81. U. S. V. Worley, (C.C.ANeb.) 42 
F.(2d) 197—U. S. V. Napoleon, (C. 
C,A.Va.) 296 F. 811. 

Reasons for rule 

(1) “In a suit at law for the recov¬ 
ery of money due in installments un¬ 
der a single contract, judgment may 
be had for such installments only as 
are due when suit is brought.”—U. 
S. V. Napoleon, (C.C.AFla.) 296 F. 
811, 815. 

(2) “Should these petitioners die 
before the accrual of all the install¬ 
ments, the right to recover then 
would, under the law, pass to oth¬ 
ers.”—^U. S. V. Napoleon, supra. 

82. U. S. V. Worley, 50 S.Ct. 291, 281 
U.S. 339, 74 L.Bd. 887. 

83. U. S. V. Worley, supra—^U. S. v. 

Andrews, (C.C.AC 0 I 0 .) 43 F.(2d) 
80, reversing (D.C.) Andrews v. 
U. S., 28 F.(2d) 904—U. S. v. Gian- 
akouras, (C,C.AOhio) 41 F.(2d) 
521, reversing Gianakouras v. U. 
S., (D.C.) 33 F.(2d) 936—U. S. v. 
Jackson, 34 F.(2dl) 241, (C.C.A 

Kan.) reversing (D.C.) Jackson v. 
U. S., 24 F.(2d) 981, and certiorari 
granted 50 S.Ct 86, 280 U.S. 549, 
74 L.Ed. 608, and affirmed 50 S.Ct 
294, 281 U.S. 344, 74 L.Ed. 891. 
Contra Dobbie v. U. S., (D.C.Tex.) 
19 F.(2d) 656. 

“The trial court could not render 
a binding judgment, for payment of 
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future installments on the contract 
of insurance.”—^U. S. v. Lyke, (C.C. 
A.Ariz.) 19 P.(2d) 876, 878. 

Reason for rule 

“Section 514, tit 38, U.S.C. (38 
U.S.C.A. § 514), provides that if the 
designated beneficiary does not sur¬ 
vive the insured or dies prior to re¬ 
ceiving all of the 240 installments, or 
all such as are payable and applica¬ 
ble, the present value of the monthly 
installments thereafter payable shall 
be paid to the estate of the insured. 
A judgment for the designated bene¬ 
ficiary for all installments thereafter 
to mature would not protect the 
United States against a claim by the 
estate of the insured for any install¬ 
ments falling due after the death of 
the beneficiary.”—^U. S. v. Worley, 50 
S.Ct. 291, 292, 281 U.S. 339, 74 L.Ed. 
887—U. S. V. Worley, (C.C.A.Neb.) 42 
F.(2d) 197, 201. 

Effect of provision for attorney’s fee 

“We cannot agree that the amend¬ 
ment of March 4, 1925 (43 Stat. 1311 
[Comp.St § 9127%—500]) which 

empowers the trial court to deter¬ 
mine a reasonable attorney’s fee for 
the successful party and apportion 
the same, to be paid by the claimant 
out of the payments to be made un¬ 
der the judgment, authorizes by im¬ 
plication the entry of judgment for 
payments of installments to be made 
in futuro. The purpose of that 
amendment was obviously to autho¬ 
rize the court to determine the right 
of the attorney to his fee, and to ap¬ 
portion the burden of it to the pay¬ 
ments due at the time of judgment 
and the payments to be made there¬ 
after.”—^U. S. V. Lyke, (C.C.AWas^) 
19 F.(2d) 876, 877. 
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lether payment of future installments should 
ise.^^ 

Interest Since a policy of war risk insurance 
itains no implied promise on the part of the 
dted States to pay interest,a successful claim- 
t is not entitled to interest on the unpaid install- 
:nts due under such a policy,or on the judg- 
:nt.87 

Other matters. An administratrix seeking recov- 
r on the ground that the occurrence of total and 
rmanent disability prevented lapse is not entitled 
recover installments accruing before death and, 
addition, the full face value of the policy. 
here insured alleged total and permanent disabil- 
from the date of injury, as found by the court, 
award of recovery from that date has been held 
)per, notwithstanding an apparently inadvertent 
lyer for recovery from the later date of dis- 
irgc.S9 An order dismissing an action is not 
alid for failure to state that the dismissal was 


for want of jurisdiction, where it stated as the 
ground the absence of the required disagreement, 
and the question of jurisdiction was stipulated as 
the only one submitted.^® 

§ 100. ~ Review 

General rules governing review In civil cases have 
been applied in actions on war risk insurance poli> 
cies. 

General rules governing review in civil cases 
have been applied in actions on war risk insurance 
policies. 

Time for appeal. An appeal from a judgment in 
an action on a war risk policy will be dismissed 
for want of jurisdiction, where not taken within 
the time fixed by statute.^i 

Upholding verdict or judgment on evidence. On 
the question of total and permanent disability dur¬ 
ing the life of the policy, a jury verdict according 
with any reasonable view of the evidence must be 


IT, S. V. Jackson, <C.C.A.Kan.) 34 
\(2<1) 241, reversing (D.C.) Jack- 
on v. U. S., 24 F.(2d) 981, and cer- 
iorari granted 50 S.Ct 86, 280 U.S. 
49, 74 L.Ed. 608, and affirmed 50 
l.Ct. 294, 281 U.S. 344. 74 L.Ed. 891. 
lontra Dobbie v. U. S., (D.C.Tex.) 
9 F.(2d) 656. 

ison for rule 

The right of the [insured] to fu- 
e installments, under his contract 
insurance, depends upon the con- 
lation of total permanent disabil- 
If he should recover the ability 
follow a substantially gainful oc- 
lation, his right to receive such 
are installments would cease, un- 
the provisions of Treasury Begu- 
on No. 11. The determination of 
h a recovery, in the first instance, 
:s with the bureau of war risk 
irance. The jurisdiction of a Dis- 
t Court of the United States to 
irmine whether the appellee had 
'ecovered would not arise until a 
.greement had occurred relative 
•eto between the insured and the 
3au.”—^U. S. V. Jackson, (C.C.A. 
..) 34 F.(2d) 241, 242, reversing 

T.) Jackson v. U. S., 24 F.(2d) 981, 
certiorari granted 50 S.Ct. 86, 280 
549, 74 L.Ed. 608, and affirmed 
S.Ct. 294, 281 U.S. 344, 74 L.Ed. 


U. S. V. Worley, 50 S.Ct. 291, 281 
S. 339, 74 L.Ed. 887, distinguish- 
g Standard Oil Co. v. U. S., 45 S. 

. 211, 267 U.S. 76, 69 L.Ed. 519— 
S. V. Jackson, (C.C.A.Kan.) 34 
(2d) 241, 73 A.L.R. 316, revers- 
r (D.C.) 24 F.(2d) 981, certio- 
ri granted 50 S.Ct. 86, 280 U.S. 
9, 74 L.Ed. 608, and affirmed 50 
Tt 294, 281 U.S. 344, 74 L.Ed. j 


Xucidonts of ordinary insurance suits 
not applicable 

“Since the government, by issuing 
its policies of life and permanent 
disability insurance under the pro¬ 
visions of the amendment of October 
6, 1917, did not go into the life and 
disability insurance business, and 
since contracts of insurance issued 
thereunder were not the same as or¬ 
dinary insurance contracts issued by 
private life insurance companies, but 
provided for payments partially in 
the nature of insurance and partially 
in the nature of pension, we do not 
think it follows that by issuing such 
contracts and consenting to be sued 
thereon the United States accepted 
the ordinary incidents of suits upon 
ordinary contracts of life insurance, 
including liability for interest.’"—^U. 
S. V. Jackson, (C.C.A.Kan.) 34 F.(2d) 
241, 243, 73 A.L.B. 316, reversing (D. 
C.) 24 F.(2d) 981, certiorari granted 
50 S.Ct. 86, 280 U.S. 549, 74 L.Ed. 608, 
and affirmed 50 S.Ct. 294, 281 U.S. 
344, 74 L.Ed. 891. 

Interest on claims against United 
States generally see United States 
§ 154 [65 C.J. p 1384 note 58-p 1387 
note 88], 

8& U. S. V. Campbell, (N.T.) 52 S. 
Ct. 39, 284 U.S. 582, 76 L.Ed. 504, 
reversing (C.C.A.) 47 F.(2d) 227, 
certiorari granted 51 S.Ct 654, 283 
U.S. 818, 75 L.Ed, 1433—U. S. v. 
Worley, 50 S.Ct 291, 281 U.S. 339, 
74 L.Ed. 887—^U. S. v. Woolen, 
(Tenn.) 49 S.Ct 249, 278 U.S. 665, 
73 L.Ed. 571, vacating (C.C.A.) 25 
F.(2d) 673, certiorari granted 49 
S.Ct 23, 278 U.S. 589, 73 L.Ed, 523 
—U. S. V. Mallery, (C.C.A.N.T.) 48 
F.(2d) 6—Knight v. U. S., (D.C. 
Me.) 45 F.(2d) 202—U. S. v- Wor¬ 
ley, (C.C.A.Neb.) 42 F.(2d) 197— 
U. S. V. Gianakouras, (C.C.A.Ohio) [ 

556 


41 P.(2d) 521, reversing (D.C.) 

Gianakouras v. U. S., 33 F.(2d) 936 
—^U. S. V. Jackson, (C.C.A.Kan.) 
34 F.(2d) 241, 73 A.L.R. 316, re¬ 
versing (D.C.) 24 F.(2d) 981, certi¬ 
orari granted 50 S.Ct 86, 280 U.S. 
549, 74 L.Ed. 608, and affirmed 50 
S.Ct 294, 281 U.S. 344, 74 L.Ed. 
891—U. S. V. Lyke, (C.C.A.Ariz.) 
19 F.(2d) 876. Contra Shealy v. 

U. S., (D.aS.C.) 37 F.(2d) 918. 
Bate of interest held, by the con¬ 
tra authority cited above, the legal 
rate at the place of payment from 
maturity until judgment, except as 
to an installment governed by stat¬ 
ute providing a rate for deferred in¬ 
stallment payments.—Shealy v. U. S., 
(D.C.S.C.) 37 P.(2d) 918. 

87. U. S. V. Andrews, (C.C.A.C 0 I 0 .) 
43 F.(2d) 80, reversing (D.C.) An¬ 
drews V. U. S., 28 P.(2d) 904—U. S. 

V. Salmon, (C.C.A.Miss.) 42 F.(2d) 
353—U. S. V. Robinson, (C.C.A.La.) 
40 F.(2d) 14. reversing (D.C.) Rob¬ 
inson V. U. S,. 33 P.(2d) 545 —U. S. 
V. Jackson, (C.C.A.Kan.) 34 P.(2d) 
241, 73 A.L.R. 316, reversing (D.C.) 
24 F.(2d) 981, certiorari granted 
50 S.Ct. 86, 280 U.S. 549, 74 L.Ed. 
608, and affirmed 50 S.Ct. 294, 281 
U.S. 344, 74 L.Ed. 891. Contra Dob¬ 
bie V. U. S., (D.C.Tex.) 19 F.(2d) 
656. 

88. Boyett v. U. S., (C.C.A.Ga.) 86 P. 
(2d) 66. 

89. U. S. V. Rye, (C.C.A.Okl.) 70 P. 
(2d) lt,0. 

90. Burgett v. U. S., (C.C.A.I11.) SO 
F.(2d) 151. 

Such order not res adjudicata as to 
merits.—Burgett v, U. S., (C.C.A.Ili.) 
80 F.(2d) 151. 

91. U. S. V. McCaulley, (C.C.A.I11.) 
68 P.(2d) 370. 
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ipheld on appeal; ^2 thus, a verdict of such dis- 
ibility, resting on evidence reasonably tending to 
3 rove the existence of that condition, may not be 
listurbed,23 and a judgment based on a finding of 
such disability by the trial court, a jury being 
ivaived, cannot be set aside, where there is any 
substantial evidence to support the finding.94 On 
the other hand, a verdict cannot stand, which finds 
total and permanent disability on evidence proving 
only permanent and partial disability to perform 
gainful labor.25 On appeal from a judgment in 
an action in which both sides had moved for a di¬ 
rected verdict, the only reviewable question is 
whether verdict should have been directed for ap- 
pellant^^ 

Questions not raised in the trial court and not 


§ lOO 

properly preserved there for review will not be no¬ 
ticed on appeal.®'^ 

Presumptions. Where the question whether the 
suit was filed in time might depend on the length 
of time the claim rested before the veterans’ 
bureau, the appellate court will presume that the 
dates of filing and rejection, which are not before 
it, were before the trial court, and that the facts 
were found correctly.^^ The appellate court can¬ 
not presume that a letter from a United States 
senator to the veterans' bureau was favorable to 
any contention of a party not producing it.® 2 

Harmless and prejudicial error. In actions on 
war risk policies, various errors, actual or alleged, 
have been held harmless or not prejudicial, on ap¬ 
peal,^ as where the error could not have affected 


92. Keelen v. IT. S., (C.C.A.La.) 65 
F.(2d) 513. 

Appeal for failure to direct verdict 
Where the court submitted the 
case to the jury, and the only assign¬ 
ment argued on appeal is that the 
verdict should have been directed 
for the government, the question is 
whether insured adduced substantial 
evidence of total and permanent dis¬ 
ability during the life of the policy, 
in determining which insured’s evi¬ 
dence must be taken as true.—^U. S. v. 
Flippence, (C.C.A.Utah) 72 F.(2d) 
611, 

S®. XT. S. V. Jones, (C.C.A.Ala.) 73 F. 
(2d) 376. 

94. U. S. V. Kelly, (C.C.Ga.) 68 F. 
(2d) 312, 

The only question before the ap¬ 
pellate court is whether there is any 
substantial evidence to support the 
court’s finding of such disability.— 

U. S. V. Harrell, (C.C.A.Okl.) 66 F. 
(2d) 231—U. S. V. Fitzpatrick, (C.C. 
A.Okl.) 62 F.(2d) 562—Storey v. U. 
S., (C.C.A.Kan.) 60 F.(2d) 484—U. S, 

V. Tyrakowski, (C.C.AJll.) 50 F.(2d) 
766—U. S. V. Phillips, (C.C.A.MO.) 
44 F.(2d) 689. 

Xiong delay in bringing the action 
is a fact to be considered in deter¬ 
mining, even on appeal, whether 
there is substantial evidence to sup¬ 
port the claim.—^U. S. v. Linkhart, 
(C.C.A.I11.) 64 F.(2d) 747. 

Delay as evidence against disability 
see supra § 92 a. 

96. U. S. V. Jones, (C.C.A.Ala.) 73 
P.(2d) 376. 

9€. U. S. V. Ellison, (C.C.A.W.Va.) 
74 F.<2d) 864. 

97. Absence of allegation in the pe¬ 
tition showing that the action was 
timely instituted may not be first 
raised in an appellate court to arrest 
proceedings therein.—^U. S. v. Trol- 
linger, (C.C.A.Va.) 81 P.(2d) 167. 
Statute of limitations 

On appeal from a judgment allow¬ 


ing recovery on a war risk policy, the 
government cannot raise the question 
that the action was barred by the 
statute of limitations, where the gov¬ 
ernment did not raise such question 
in the trial court.—^U. S. v. Ellison, 
(C.C.A.W.Va.) 74 F.(2d) 864—Vin¬ 
cent V. U. S„ 64 App.D.C. 178, 76 F. 
(2d) 428. 

Disagreement 

An alleged error in refusing to di¬ 
rect a verdict for the government, 
on the ground of lack of evidence of 
a disagreement between the veter¬ 
ans’ bureau and the beneficiary, can¬ 
not be raised for the first time in a 
reviewing court, where the point was 
not raised in the government’s mo¬ 
tion for a directed verdict in the 
trial court.—^U. S. v. Kiles, (C.C.A. 
Mo.) 70 F.(2d) 880. 

Indisputable disability 

Question of law as to whether the 
court was indisputably required to 
find that insured was totally and per¬ 
manently disabled while the policy 
was in force cannot be considered by 
the reviewing court, if it was not 
presented to, or determined by, the 
lower court.—^Rose v. IT. S., (C.C.A. 
N.T.) 69 F.(2d) 966. 

Total deafness as disability 

The government, which failed to 
present an objection at the trial by 
exception or request to charge, was 
precluded, on appeal, from question¬ 
ing a ruling that a policy provision 
extending total disability to include 
total deafness was authorized by 
statute.—^U. S. v. Atkinson, (Tex.) 
56 S.Ct 391, affirming (C.C.A.) 76 F. 
(2d) 564, certiorari granted 56 S.Ct 
123, 296 XJ.S. 559, 80 L.Ed. 394. 

Sufficiency of the evidence to sus¬ 
tain the verdict is not reviewable, 
where it was not questioned on the 
trial, both sides apparently assenting 
to the submission of the issues to the 
jury.—^Luke v. S., (C.C.A.Ga.) 84 
F.(2d) 823. 


lustrnctions 

Charge that the evidence clearly 
showed that the disability was to¬ 
tal and that the injury was perma¬ 
nent was held not ground for revers¬ 
al, where the only exception was di¬ 
rected to the assertion regarding per¬ 
manency, which was undisputed.—^U. 
S. V. Fancher, (C.C.A.Miss.) 84 P.(2d) 
306. 

98. U. S. V. Jones, (C.C.A.OkL) 78 F. 
(2d) 1005. 

99. U. S. V. Knott, (C.C.A.Ky.) 69 F. 
(2d) 907. 

1. Refusal to strike allegations in 
the complaint as to the ratings of the 
government for purposes of compen¬ 
sation was held not prejudicial er¬ 
ror.—^U. S. V. Golden, (C.C.A.N.M.) 
34 F.(2d) 367. 

Burden of proof 

Error in placing on the govern¬ 
ment the burden of establishing that 
the veteran was disabled when the 
policy was issued was held not prej¬ 
udicial, in view of the absence of 
substantial evidence to support the 
fact of such disability.—^U. S. v. 
Pointer, (C.C.ATenn.) 85 F.(2d) 615. 

Admission of evidence 

(1) That a physician testified to 
many rational statements made to 
him by insured was, if error, imma¬ 
terial, where the statements were 
harmless or favorable to appellant. 
—U. S. V. Roberts, (C.aA.Colo.) 62 
F.(2d) 594. 

(2) Error in admitting a letter of 
the veterans’ administration award¬ 
ing compensation to the veteran for 
a service connected tubercular con¬ 
dition was held not prejudicial, in 
view of the other evidence in the 
case.—^U. S. v. Bilbrey, (C.C.A.Tenn.) 
85 F.(2d) 615. 

(3) Admission of a letter to claim¬ 
ant from the veterans’ administra¬ 
tion, stating that he had incurred 
pulmonary tuberculosis during the 

.World War, was held not prejudicial. 
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the final result,^ while others have been held prej- 
udicial.3 

Other matters. On appeal from a judgment on a 
war risk policy, in a case tried without a jury, evi¬ 
dence will be considered in the light most favorable 
to appellee.^ A letter written by the director of 
the bureau of war risk insurance and treated by 
both parties at the trial as a disagreement con¬ 
ferring jurisdiction on the court will be treated 
as such on appeal.^ An alleged error in an in¬ 
struction as to the presumption of service connec¬ 
tion of disability will not be considered on ap¬ 
peal, where the evidence, regardless of the pre¬ 
sumption, is sufficient to support the verdict^ Un¬ 


der a provision of a policy limiting back payments 
to a period not exceeding six months prior to the 
receipt of due proof of disability, the appellate 
court may remand an action on the issue of the 
date, not alleged in the complaint, when such proof 
was furnished.'^ The reviewing court cannot enter 
on an examination of the bill of exceptions to 
determine the question of law whether, on the 
evidence, the court was indisputably required to 
find that insured was totally and permanently dis¬ 
abled while the policy was in force.^ In an ac¬ 
tion by insured’s widow, as executrix and bene¬ 
ficiary, the question whether a verdict for plain¬ 
tiff for an indefinite amount was sufficiently cer- 


in view of the statutory presumption 
as to the date of incurring disability 
and the admission without objection 
of similar evidence as to his condi¬ 
tion.—S. V. Huddleston, (C.C.A. 
Ill.) SI F.(2d) 593. 

(4) Admission of evidence of in¬ 
sured's compensation ratings and 
drawings was held not reversible er¬ 
ror, because the evidence merely 
proved a little more in detail what, 
by admission that compensation had 
paid premiums up to 1922, and by 
testimony offered without objection, 
insured had already got into the 
case.—Jennings v. U, S., (C.C.A.Ga.) 
73 F.(2d) 470. 

(5) Permitting the government to 
prove insured’s record of compensa¬ 
tion since discharge was held not 
prejudicially harmful, on the ground 
that insured did not allege or prove 
failure to work as evidence of his 
disability and no work record was 
established by the government, where 
the evidence of insured’s condition 
was conflicting, and circumstances 
would support the finding that he 
was malingering, and the court in 
its charge limited the scope of the 
testimony as tending to show that 
insured had no incentive to work.— 
Lruke V. U. S., (aC.A.Ga.) 84 F.(2d) 
823. 

Refusal to admit the findings or 
conclusions of the veterans’ bureau 
touching plaintiff’s claim of total 
permanent disability, was held not 
reversible, if error, the record not 
indicating prejudice.—^Third Nat. 
Bank & Trust Co. v. U. S., (C.aA. 
Ohio) 53 P.(2d) 599. 

Znstructious 

(1) Instruction that, where insur¬ 
ed developed active tuberculosis pri¬ 
or to January 1, 1925, he was pre¬ 
sumed to have contracted it while in 
the army was harmless error, in view 
of the evidence and another instruc¬ 
tion.—^U. S. V, Wescoat, (C.C.A.W. 
Va.) 49 P.(2d) 193. 

(2) Instruction that there was a 
presumption of soundness at enlist¬ 
ment was not prejudicial, in view of 


the undisputed evidence that insured 
was in sound health at that time.— 
U. S. v. Garder. (C.C.A.Mo.) 72 F.(2d) 
518. 

Overruling a motion, in advance of 
trial, to compel the production of the 
record of the veterans’ bureau was 
not prejudicial error, where the rec¬ 
ord was produced at the trial and 
there was nothing to show prejudice 
resulting from failure to produce it 
earlier.—Third Nat. Bank & Trust 
Co. V. U. S., (C.C.A.Ohio) 53 F.(2d) 
599. 

Allowance of amendment to an,- 
swer, alleging that insured, before 
enlistment, was suffering from vari¬ 
cose veins, was harmless, where it 
did not have the effect of enabling 
defendant to produce evidence which, 
prior to the allowance of the amend¬ 
ment, was inadmissible and which 
plaintiff could not have anticipated. 
—O’Quinn v. U. S., (C.C.A.La.) 70 F. 
(2d) 599. 

2 m Permitting witness to testify 

(1) Permitting a physician to tes¬ 
tify, in answer to a hypothetical 
question, that insured was totally 
and permanently disabled on a cer¬ 
tain date.—^U. S. v. Stemplewski, (C. 
C,A.Pa.) 73 F.(2d) 488. 

(2) Permitting a witness to testi¬ 
fy that insured could not engage 
continuously in any gainful employ¬ 
ment.—U, S. V. Sauls, (C.C.A.N.C.) 
65 F.(2d) 886. 

Requiring election between contracts 

Where the evidence was insuffi¬ 
cient to prove the total and perma¬ 
nent disability of insured at any time 
before the expiration of his reinstat¬ 
ed war risk policy, the trial court’s 
ruling requiring plaintiffs to elect 
whether to stand on the original or 
the reinstated contract was harmless. 
—Werth v. U. S., (C.aA.Va.) 75 F. 
(2d) 192. 

3. Admission of evidence 

(1) Admitting evidence that in¬ 
sured received compensation for dis¬ 
ability from the government was held 
prejudicial error.—^Rose v. U. S:, (C. 
C.A.N.M.) 70 P.(2d) 68—Chrisman v, 
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U. S., (C.C.A.Wash.) 61 P.(2d) 673— 
Lomicka v. XJ. S., (D.C.N.Y.) 2 F. 
Supp. 766. 

(2) Admission of coroner’s certifi¬ 
cate to show cause of death was prej¬ 
udicial error.—^U. S. v. Blackburn, (C. 
C.A.Wash.) 33 F.(2d) 564. 

Sxclnsion of evidence; rejection of 
offer of proof 

(1) In a suit by a widow to recover 
installments suspended because of 
her alleged open and notorious il- 

I licit cohabitation, refusal to allow a 
witness to testify to the widow’s rep¬ 
utation for morality was held prej¬ 
udicial error.—U. S. v. Bollman, (C. 
C.A.Iowa) 73 F.(2d) 133. 

(2) Rejection of plaintiff’s offer to 
prove that his performance of a 
farmer's duties would be injurious to 
him, for the purpose of negativing 
the effect of his work record, intro¬ 
duced in evidence by defendant, was 
held prejudicial error, in view of 
many rulings erroneously excluding 
evidence offered by plaintiff and 
the effect of that offered by defend¬ 
ant.—Corrigan v. U. S., (C.C.A.Idaho) 
82 F.(2d) 106. 

Instractions 

In action on a policy for total and 
permanent disability allegedly exist¬ 
ing on November 1, 1918, before the 
lapse of the policy, an instruction 
that active tuberculosis, found to ex¬ 
ist before January 1, 1925, was pre¬ 
sumed to have originated in military 
service was held prejudicial error.— 
U. S. V. Garder, (C.C.A.M 0 .) 72 F.(2d) 
518. 

4. U. S. V. Sumner, (C.C.A.Ky.) 69 
F.(2d) 770. 

a, U. S. V. Bryan, (C.C.A.La.) 82 F. 
(2d) 784. 

& XT. S. V. Patterson, (C.C.A.Pa.) 51 
F.(2d) 922—U. S. V. Auer, (C.C.A. 
Pa.) 51 F.(2d) 921. 

7- XJ. S. V. Meyer, (C.C.A.N.J.) 76 F. 
(2d) 354. 

8. Rose V. U. S., (C.C.A.Ky.) 69 F. 
(2d) 966. 
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tain to support judgments for her in both capacities, 
in specified amounts, arose on the face of the judg¬ 
ment roll and, therefore, had to be considered 
under the government’s assignments of error, al¬ 
though its motion to strike the judgment for ex¬ 
ecution came too late.^ 

§ 101. — Costs and Fees 

a. Costs 

b. Attorneys’ and administrators* fees 

a. Costs 

In actions on war risk insurance policies, costs 
may not be awarded against the United States. 

iu an action on a war risk insurance policy, costs 
may not be awarded against the United States, 
even on condition that they be paid from accumu¬ 
lated funds in the hands of the veterans’ bureau, 
if any, available for that purpose.^^ 

Recovery of costs by United States. Costs in¬ 
curred by the United States in unsuccessfully, de¬ 
fending suit on war risk insurance policies, but 
not necessary to the trial or to plaintiffs appeal, 
cannot be recovered or deducted from the final 
judgment in his favor.^^ 

b. Attorneys’ and Administrators’ Fees 

A statute limiting an attorney's compensation for 


assisting in securing benefits under a war risk insur¬ 
ance policy should be rigidly enforced, and its provi¬ 
sions cannot be avoided by agreement. It has been 
construed particularly with reference to fees, where ac¬ 
tion Is or is not instituted, and to the determination 
of the amount recovered as the basis for calculating 
the fee. 

Congress may, as it has done by statute, impose 
such limitations as it deems desirable on the com¬ 
pensation which an attorney or agent may receive 
for assisting the beneficiary of a war risk insur¬ 
ance policy in securing the benefits due him.^^ 
Such statute, having for its purpose the protection 
of beneficiaries under such policies,should be 
rigidly enforced,^® and an attorney cannot avoid 
the provisions of the act by any contract or agree- 
ment.i® 

Under such statute, providing that payment for 
assistance in preparing and executing papers neces¬ 
sary in an application under the policy shall not 
exceed a stated sum, and that whenever a judg¬ 
ment or decree is rendered the court shall deter¬ 
mine and allow reasonable fees for the attorneys 
of the successful party, such fees not to exceed 
a stated per cent of the amount recovered, particu¬ 
lar fees have been determined and allowed as rea- 
sonable.i7 Where no action is instituted, no fee 
can be allowed beyond that provided for preparing 


9. U. S. V. Wilson, (C.C.AWash.) 
85 F.(2d) 444. 

10. U. S. V. Salmon, (C.C.A.Miss.) 
42 F.(2d) 353—U. S. v. Martin, (C. 
C.A.Ark,) 42 F.(2d) 202—U. S. v. 
Worley, (C.C.A.Neb.) 42 F.(2d) 197 
—^TJ. S. V. Gianakouras, (C.C.A. 
Ohio) 41 F.(2d) 521, reversing (D. 
C.) Gianakouras v. U. S., 33 F.(2d) 
936. Contra Bobbie v. XJ. S., (D. 
C.Tex.) 19 F.(2d) 656. 

Costs in actions against • United 
States generally see United States 
§ 210 [66 C.J. p 1430 note 2-p 1431 
note 9]. 

11. U. S. V. Gianakouras, (GC.A 
Ohio) 41 F.(2d) 521, reversing (D, 
C.) Gianakouras v. U. S., 33 F.(2d) 
936. Contra State Bank & Trust 
Co. v. U. S.. (C.C.A.Tenn.) 16 F. 
(2d) 439, certiorari denied Pons v. 
State Bank & Trust Co., 47 S.Ct 
675, 274 U.S. 737, 71 B.Ed. 1317. 
‘‘There is no statute permitting 

costs to be awarded against the gov¬ 
ernment in this case.”—^U. S. v. Wor¬ 
ley, (Neb.) 60 S.Ct 291, 293, 281 U.S. 
339, 74 L.EcL 887. 

12. Bastrop State Bank & Trust Co. 
V. U. S., (D.C.La.) 7 F.Supp. 1006. 
Services of government’s officers 

may be required by it without pay¬ 
ment of costs.—^Bastrop State Bank 
& Trust Co. V. U. S., (D.C.Lia.) 7 F. 
Supp. 1006. 


Cost of special transcription of 
note of evidence, made at the re¬ 
quest of the United States, without 
plaintiff’s consent, and paid for by 
the United States, is not a necessary 
part of the costs incurred by plain¬ 
tiff.—Bastrop State Bank & Trust 
Co. V. U. S„ (D.C.La.) 7 F.Supp. 1006. 

Fees paid by the ITnited States to 
witnesses, who were examined under 
commission and cross-examined by 
the government before being sum¬ 
moned from a distance of more than 
one hundred miles without an order 
from the court, cannot be taxed 
against plaintiff.—^Bastrop State 
Bank & Trust Co. v. U. S.. (D.C.La.) 
7 F.Supp. 1006. 

13. U.S.—Purvis V. U. S., (C.C.A 
Ark.) 61 F.(2d) 992—Welty v. U. 
S., (C.C.A.Ohio) 2 F.(2d) 662. 

Miss,—^Hines v. McCoy, 159 So. 306— 
In re Minor’s Guardianship, 145 So. 
507, 164 Miss. 329. 

14. U.S.—^Purvis v. U. S., (C.C.A 
Ark.) 61 P.(2d) 992. 

N.Y.—^In re Shinberg’s Estate, 263 
N.Y.S. 354, 238 App.Div. 74. 
Xnterventlon by federal administra¬ 
tor 

The federal administrator of vet¬ 
erans' affairs may intervene in the 
administration of an insane war vet¬ 
eran's estate and challenge the al¬ 
leged excessive allowance of an at¬ 
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torney’s fee to the veteran’s guard¬ 
ian, including more than the statu¬ 
tory provision for services connect¬ 
ed with recovery on the ward’s war 
risk insurance, in order to safeguard 
the administration of money receiv¬ 
ed from the federal government on 
the war risk contract.—^Hines v. Mc¬ 
Coy, (Miss.) 159 So. 306. 

15. In re Shinbergr's Estate, 263 N. 
Y.S. 354, 238 App.Div. 74. 

16. U.S.—Purvis v. U. S.. (C.C.A. 
Ark.) 61 P,(2d) 992—In re War 
Risk Insurance, Attorneys' Fees, 
(D.C.Mont) 62 F.(2d) 187. 

Ark.—Purvis v. WaUs, 44 S.W.(2d) 
353, 184 Ark. 887. 

Claim on an assignment to the at¬ 
torney by insured’s mother of a por¬ 
tion of the sum received, exceeding 
the statutory allowance, is disallow¬ 
ed.—^In re Zadurian’s Estate, 253 N. 
Y.S. 652, 142 Misc. 24. 

17. Five per cent of recovejgr.—Mc¬ 
Govern V. U. S., (D.C.Mont.) 294 F. 
108, affirmed (C.C.A) U. S. v. Mc¬ 
Govern, 299 F. 302, error dismissed 
45 S.Ct. 361, 267 U.S. 608, 69 L.Ed. 
812, and 45 S.Ct. 516, 268 U.S. 708, 69 
L.Ed. 1169. 

Ten per cent of recovery.—^Duggan 
V. U. S., (D.C.Minn.) 36 F.(2d) 804, 
appeal dismissed 44 F.(2d) 1014, and 
U. S. V. Duggan, 44 F.(2d) 1021-- 
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and executing papers,^^ even though the attorney’s 
actual expenses exceed such fee,^^ and no charge 
may be made for any services in the prosecution 
of the claim other than for such preparation and 
execution.^® Where an action is instituted, but 
discontinued, and an agreement of settlement 
reached, no judgment or decree being entered, no 
percentage of the settlement may be allowed the 
attorney.2i 

The ‘^amount recovered,” as the term is used in 
the statute, has been held to mean the amount 
which claimant may ultimately receive under, or 
in consequence of, the judgment,^^ and, therefore, 
to include the monthly installments not yet due 
when judgment or decree is entered, as well as 
those then due;23 but interest on the amount re¬ 
covered is not to be included in determining the 
fee,24 and advances by way of loan made by coun¬ 
sel are of no account in the matter of fees.^s 

The statute has been construed so as to limit the 
prohibition to payments to be made by, or out of 
the funds of, applicant and to dealings with him 
or on his behalf,26 and to make it inapplicable to 
services rendered to a third person desiring to aid 
applicant27 It does not forbid the rendering of 
services gratuitously, so far as applicant is con¬ 
cerned ^ 8 


Without reference to statute, a chancellor’s or¬ 
der, allowing fees to the administrator of insured’s 
estate for his services and those of his counsel, has 
been held not an abuse of his discretion.29 

Offenses and penalties in connection with attor¬ 
neys’ fees are considered infra § 103. 

§ 102. - Effect on Rights against Third 

Persons 

Examine Pocket Parts for later cases. Assign¬ 
ments and transfers see supra § 86. 

§ 103. — Offenses and Penalties 

Under a statute making it an offense to charge at¬ 
torney's fees except as provided, a contract with the bene¬ 
ficiary is no defense, in prosecutions under this statute 
have been adjudicated the sufficiency of particuiar in¬ 
dictments, admissibility of evidence, and propriety of 
refusing to direct, a verdict or to grant an instruction. 

Under the statutory provision limiting attorneys’ 
fees for services in connection with recovery under 
war risk insurance policies, as discussed in § 101 
b, supra, making it a crime to charge or attempt 
to charge fees except as provided, and providing a 
penalty for so doing, a contract between an attor¬ 
ney and the beneficiary is no defense in a prosecu¬ 
tion of the attorney.^® Demand for a fee greater 
than the statute allows may be made by suit in 


Denny’s Adm’r v. Denny’s Heirs, 94 
S.W.(2d) 978, 264 Ky. 467, 

Five huiLdred dollars.—^Mortek v, 
U. S.. (D.CJll.) 297 F. 485. 

Services in. successive courts 
Five per cent, two and one-half per 
cent, and two and one-half per cent 
of the amount recovered for services 
is allowed in the trial court, circuit 
court of appeals, and supreme court, 
respectively.—^In re War Risk In¬ 
surance, Attorneys’ Fees, (D.C.Mont.) 
52 F.(2d) 187. 

Where the g'ovenmieiit unsuccess, 
fully appealed, the court increased 
plaintiff’s counsel fees to ten per 
cent of the amount recovered.—U. S. 
V Hendrickson, (C.C,A.N.M.) 53 F. 
(2d) 797. 

18. Ark.—^Purvis v. Walls, 44 S.W. 

(2d) 253. 184 Ark. 887. 

Miss.—In re Minor’s Guardianship, 
145 So. 507, 164 Miss. 329. 

Where di^ts settle with the vet- 
erans’ bureau, and no suit is brought, 
the attorney cannot recover the fee 
allowed by statute for recovery of 
judgment in a suit against the gov¬ 
ernment.—Purvis V. Walls, 44 S.W. 
^(;2d) 353, 184 Ark. 887. 

Recovery of pasrment made 
It has. been held that, while the 
statute makes the collection of a fee 
'in excess of ten dollars for collect¬ 
ing on a polic:f.>ithout. suit a ^mis¬ 


demeanor, it does not penalize pay¬ 
ment of a fee in excess thereof, and 
’‘does not expressly give a right of 
recovery to the person making the 
payment.”—^Denny’s Adm’r v. Den¬ 
ny’s Heirs, 94 S.W.(2d) 978, 980, 264 
Ky. 467. 

19. In re Minor’s Guardianship, 145 
So. 507, 164 Miss. 329. 

20. Welty v. U. S., (C.C.A.Ohio) 2 
F.(2d) 562. 

Investigation and preparatory work 
Where no action is instituted, the 
statute is not limited in its applica¬ 
tion to clerical work, so that it does 
not permit an additional charge for 
useful investigation and preparatory 
work.—^Margolin v. U. S., (N.T.) 46 
act 64, 269 U.S. 93, 70 L.Ed. 176, 
affirming (C.C.A.) 3 F.(2d) 602. 

21. U.S.—Shinberg v., U. a, (D.C. 
H.T.) 3 F.Supp. 327. 

N.Y.—In re Shinberg’s Estate, 263 N. 
T.a 354, 238 App.Div. 74. 

22. U. S. V. Konstovich, (C.C.A.Va.) 
17 F.(2d) 84. 

29. Saunders v. U. S., (C.C.A.in.) 22 
P.(2d) 619—^U. S. V. Konstovich, 
(C.C.A.Va.) 17 F.(2d) 84. 

24- U. S. V. Worley, (C.C.A.Neb.) 42 
F.(2d) 197. 

25. In re War Risk Insurance, At¬ 
torneys’ Fees, (D.C.Mont) 52 F. 
<2d> 187, , 


26. Welty V. XT. S., (C.C.A.Ohio) 2 
F.(2d) 562. 

27. Welty v. U. S., supra. 

28. Welty V. U. S., supra. 

29. Stafford v. Stafford, (Tenn.) 93 
S.W. (2d) 332. 

SO. Purvis V. U. a, (C.C.A.Ark.) 61 
F.(2d) 992—Lopez v. U. S., (C.C.A. 
Porto Rico) 17 F.(2d) 462. 

Reason for rule 

“If a contract for compensation for 
services rendered in securing pay¬ 
ment of war risk insurance claims 
were a legitimate defense where an 
attorney is charged with soliciting or 
receiving fees prohibited by the stat¬ 
ute, a large loophole would be opened 
for circumventing the statute by all 
manner of subterfuge.”—^Purvis v. U. 
S., (C.C.A.Ark.) 61 F.(2d) 992, 998. 

Attempt to enforce contract as vio. 
lation 

“An attempt by an attorney to as¬ 
sure himself, as the quid pro quo of 
services to be rendered, albeit as 
‘damages’ for breach of contract, of 
the same amount of compensation in 
the eventuality of suit hot being 
brought as the law assui'ea him of 
in the eventuality of suit being 
brought, is in itself an attempt to 
circumvent section 551 . . . and 

charge a larger fee than statute al¬ 
lows. A fortiori an attempt. to. en¬ 
force such a contractual provision is 
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court on such a contract, as well as by mouth, 
letter, or other more usual channel.3i Likewise, a 
court^s judgment, which is but a step in the car¬ 
rying out of a subterfuge for indirectly receiving 
prohibited payments, is not a defense in such a 

prosecution.32 

In particular cases, indictments have been held 
sufficient to allege a crime under, or to charge a 
violation of, this provision,^3 evidence has been 
held admissible,34 evidence has been held sufficient 
to justify the overruling of a motion to direct 
a verdict for defendant,35 and an instruction has 
been held erroneously refused, the error compelling 
reversal.35 

§ 104. Forts and Military Posts 

a. Definitions 

b. Post exchanges and post funds 
a. Definitions 

A fort Is a place protected from attack; a fortifica¬ 
tion. A post or garrison is the permanent home of the 
army in time of peace. 

A fort is a fortification or a place protected from 


§ 104 

attack by some such means as a moat, wall, or 
parapet.37 

A “post” or “garrison” is the permanent home 
of the army in time of peace, where soldiers are 
given proper training with a view to having them 
prepared for the intelligent performance of duty 
in the event of conflict.38 

h. Post Exchanges and Post Funds 

Army and navy regulations provide for the establish¬ 
ment of post exchanges. 

Navy and army regulations authori 2 e the estab¬ 
lishment of post exchanges and conflict with no 
law.3& Special regulations of the war department 
issued in 1917 expressly state that post exchanges 
are voluntary organizations among the soldiers 
themselves.^® A company fund constitutes a trust 
of which the soldiers are the beneficiaries; the 
officer intrusted with it receives it as a disbursing 
agent of the government, and is as responsible 
for it as for any other money confided to his care 
as a disbursing officer.^^ Post exchange receipts 
are not the property of the government, but of the 

exchange.*^ 3 


a violation of the same statute.”— 
Purvis V. U. S., (C.C.A.Ark.) 61 F. 
(2d) 992, 997. 

31. Purvis V. U. S., supra, 
sa. Welty V. XJ. S., (C.C.A.Ohio) 2 
F.(2d) 562. 

Probate court Judgmeut 
If an attorney, employed ostensi¬ 
bly by the father of an insane war 
risk insurance claimant to collect the 
father’s claim ag-ainst the insane 
person, knowingly participated in an 
arrangement whereby the insane per¬ 
son’s guardian waived exemption of 
the insurance proceeds for the pur¬ 
pose of permitting the creation of a 
fund from which the attorney could 
be paid without the knowledge of 
the probate court, a finding of indi¬ 
rect and prohibited charge, in viola¬ 
tion of the statute is warranted, and 
the probate court judgment is no 
defense.—^Welty v. U. S., (C.C.A. 

Ohio) 2 F.(2d) 562. 

33L Lucas v. U. S., (C.C.A.Tex.) 80 
F,(2d) 372, certiorari denied 66 S. 
Ct. 502—Lopez v. U. S., (C.C.A. 
Porto Rico) 17 F.(2d) 462—Welty 
V. U. S., (C.C.A.Ohio) 2 P.(2d) 562. 

Failure to allege tirpe. of insurance 
involved, whether yearly renewable 
term or some other, does not render 
the . indictment insufficient, since 
“there would be a crime whether it 
were the one sort or the other.”-^Lu- 
cas V. U. S., 80 P.(2d) 372, 374, certi¬ 
orari denied 56 S.Ct. 602. 

34. Defendant’s complaint in a suit 
against the beneficiary on his con- 

60.J.S.—36 


tract of employment was held admis¬ 
sible as evidence of his demand for 
an excessive fee.—Purvis v. U. S., 
(C.C.A.Ark.) 61 F.(2d) 992. 

Mortgages and release thereof 
Where defendant contended that 
the money received was in payment 
of past medical services, mortgages, 
together with the record of their re¬ 
lease and entries by defendant de¬ 
claring the release null and void, 
were held competent in rebuttal of 
defendant’s testimony that the medi¬ 
cal services were unpaid.—^Breedin v. 
U. S., (C.C.A.S.C.) 73 F.(2d) 778. 

35. Purvis V, U. S., (C.C.A.Ark.) 61 
F.(2d) 992, 

86. interpretation of statute 
Where there was a conflict in the 
evidence as to whether the contract 
made by defendant was for a reim¬ 
bursement out of the funds of in¬ 
sured’s father or out of the sum to be 
allowed by the government to in¬ 
sured, defendant was entitled to an 
instruction interpreting the statute 
and clearly stating what it allowed 
and what it forbade.—^Welty v. U. S., 
(C.C.A.Ohio) 2 P.(2d) 562. 

37. U. S. V. Tichenor, 12 F. 415, 8 
Sawy. 142, 153. 

38. Hines v. Mikell, (S.C.) 259 F. 
28, 170 C.C.A. 28, reversing (B.C.) 
Ex parte Mikell, 253 F. 817, and 
certiorari denied Mikell v. Hines, 
39 S.Ct. 494, 250 U.S. 645, 63 L.Ed. 
1187—49 C.J. p 1120 notes 63, 54. 

"Presidios” were purely military 
foundations to be. occupied by sol- 

56L: 


diers for the establishment of order 
and the protection of pueblo and mis¬ 
sion foundations.—City of San Die¬ 
go V. Cuyamaca Water Co., 287 P. 475, 
209 Cal. 106. 

39. Woog V. U. S., 48 CtCl. 80—Du¬ 
gan V. U. S., 34 CtCl. 45S—5 C.J. p 
306 note 88. 

40. Keane v. U. S., (C.C.A.Va.) 272 
F. 577. 

A post exchange has been defined 
as “nothing more nor less than a sta¬ 
tionary soldiers’ co-operative sut¬ 
ler's camp or store.’’—^Keane v. U. 
S., (C.C.A.Va.) 272 F. 577, 582. 

Organization; membership in, and 
management of, post exchanges.— 
Keane v. U. S., (C.C.A.Va.) 272 F. 
677. 

Under earlier regulations, the 
“post exchange” in the military and 
naval establishments was held not 
to be a voluntary association, but an 
institution established by the gov¬ 
ernment for the benefit of commis¬ 
sioned ofllcers and enlisted men.— 
Woog V. U. S., 48 CtCl. 80—5 C.J. p 
306 note 89. 

41. Woog V. U. S., supra—5 C.J. p 
306 note 90. 

42. Kenny v. U. S., 62 CtCl. 328. 
JXo deduction from officer's pay for 

loss 

An army officer, acting as superin¬ 
tendent, may recover deduction from 
statutory pay for receipts of post ex¬ 
change lost by civilian employee.— 
Kenny v. U. S., 62 CtCl. 328. 
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court on such a contract, as well as by mouth, 
letter, or other more usual channel.^^ Likewise, a 
court’s judgment, which is but a step in the car¬ 
rying out of a subterfuge for indirectly receiving 
prohibited payments, is not a defense in such a 

prosecution.32 

In particular cases, indictments have been held 
sufficient to allege a crime under, or to charge a 
violation of, this provision,^3 evidence has been 
held admissible,34 evidence has been held sufficient 
to justify the overruling of a motion to direct 
a verdict for defendant,35 and an instruction has 
been held erroneously refused, the error compelling 
reversal.33 

§ 104. Forts and Military Posts 

a. Definitions 

b. Post exchanges and post funds 
a. Definitions 

A fort is a place protected from attack; a fortifica¬ 
tion. A post or garrison is the permanent home of the 
army in time of peace. 

A fort is a fortification or a place protected from 
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attack by some such means as a moat, wall, or 
parapet.37 

A “post” or “garrison” is the permanent home 
of the army in time of peace, where soldiers are 
given proper training with a view to having them 
prepared for the intelligent performance of duty 
in the event of confiict.3S 

b. Post Exchanges and Post Funds 

Army and navy regulations provide for the establish¬ 
ment of post exchanges. 

Navy and army regulations authorize the estab¬ 
lishment of post exchanges and conflict with no 
law.39 Special regulations of the war department 
issued in 1917 expressly state that post exchanges 
are voluntary organizations among the soldiers 
themselves.40 A company fund constitutes a trust 
of which the soldiers are the beneficiaries; the 
officer intrusted with it receives it as a disbursing 
agent of the government, and is as responsible 
for it as for any other money confided to his care 
as a disbursing officer.4i Post exchange receipts 
are not the property of the government, but of the 
exchange.42 


a violation of the same statute."— 
Purvis V. U. S., (C.C.A.Ark.) 61 P. 
(2d) 992, 997. 

31. Purvis V. XT. S., supra. 

32. Welty V. U. S., (C.C.A.Ohio) 2 
F.(2d) 562. 

Probate court judgrmeut 
If an attorney, employed ostensi¬ 
bly by the father of an insane war 
risk insurance claimant to collect the 
father’s claim ag-ainst the insane 
person, knowingly participated in an 
arrangement whereby the insane per¬ 
son’s guardian waived exemption of 
the insurance proceeds for the pur¬ 
pose of permitting the creation of a 
fund from which the attorney could 
be paid without the knowledge of 
the probate court, a finding of indi¬ 
rect and prohibited charge, in viola¬ 
tion of the statute is warranted, and 
the probate court judgment is no 
defense.—^Welty v. U. S., (C.C.A. 

Ohio) 2 F.(2d) 662. 

sa Lucas V. U. S., (C.C.A.Tex.) 80 
F.(2d) 372, certiorari denied 56 S. 
Ct. 502—Lopez v. U. S., (C.C.A. 
Porto Rico) 17 P.(2d) 462—Welty 
V. U. S., <C.C.A.Ohio) 2 F.(2d) 562. 

Failure to allege tsrpe. of iusufauoe 
Involved, whether yearly renewable 
term or some other, does not render 
the indictment insufficient, since 
"there would be a crime whether it 
were the one sort or the other.*’-^Lu- 
cas V. U. S., 80 F.(2d) 372, 374, certi¬ 
orari denied 56 S.Ct 502. 

34.. Befendant’s complaint in a suit 
against the beneficiary on^ his con- 
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tract of employment was held admis¬ 
sible as evidence of his demand for 
an excessive fee.—^Purvis v. U. S., 
(C.C.A.Ark.) 61 P.(2d) 992. 

Mortgages and. release thereof 

Where defendant contended that 
the money received was in payment 
of past medical services, mortgages, 
together with the record of their re¬ 
lease and entries by defendant de¬ 
claring the release null and void, 
were held competent in rebuttal of 
defendant’s testimony that the medi¬ 
cal services were unpaid.—^Breedin v. 
U. S., (C.C.A.S.C.) 73 P.(2d) 778. 

35. Purvis v. U. S., (C.C.A.Ark.) 61 
F.(2d) 992, 

36. interpretation of statute 
Where there was a conflict in the 

evidence as to whether the contract 
made by defendant was for a reim¬ 
bursement out of the funds of in¬ 
sured’s father or out of the sum to be 
allow’ed by the government to in¬ 
sured, defendant was entitled to an 
instruction interpreting the statute 
and clearly stating what it allowed 
and what it forbade.—Welty v. U. S., 
(C.C.A.Ohio) 2 F.(2d) 562. 

37. U. S. V. Tichenor, 12 F, 415, 8 
Sawy. 142, 153. 

38. Hines v. Mikell, (S.C.) 259 F. 
28, 170 G.C.A. 28, reversing (L.C.) 
Ex parte Mikell, 253 F. 817, and 
certiorari denied Mikell v. Hines, 
39 S.Ct. 494, 250 U.S. 645, 63 L.Bd. 
1187 — 49 c.J. p 1120 notes 63, 64. 

“Presidios” were purely military 
foundations to be. occupied by sol- 
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diers for the establishment of order 
and the protection of pueblo and mis¬ 
sion foundations.—City of San Die¬ 
go V. Cuyamaca Water Co., 287 P. 476, 
209 Cal. 105. 

39. Woog V. U. S., 48 Ct.Cl. 80—Du¬ 
gan V. U. S., 34 Ct.Cl. 458—5 C.J. p 
306 note 88. 

40. Keane v. U. S., (C.C.A.Va.) 272 
F. 577. 

A post exchange has been defined 
as "nothing more nor less than a sta¬ 
tionary soldiers’ co-operative sut¬ 
ler’s camp or store.’’—^Keane v. XT. 
S.. (C.C.A.Ya.) 272 F. 577, 582. 

Organization; membership in, and 
management of, post exchanges.— 
Keane v. U. S., (C.C.A.Va.) 272 F. 
577. 

XTnder earlier regulations, the 
"post exchange" in the military and 
naval establishments was held not 
to be a voluntary association, but an 
institution established by the gov¬ 
ernment for the benefit of commis¬ 
sioned officers and enlisted men.— 
Woog v. U. S., 48 Ct.Cl. 80—5 C.J. p 
306 note 89. 

41. Woog V. XT. S., supra—5 C.J. p 
306 note 90. 

42. Kenny v. U. S., 62 Ct.Cl. 328. 
Ko deduction from officer’^s pay for 

loss 

An army officer, acting as superin¬ 
tendent,, may recover deduction from 
statutory pay for receipts of post ex¬ 
change Iost: by civilian employee.— 
Kenny v.'U. S.. 62 CLCI. 328. ‘ * 
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§ 105. Vessels and Navy Yards 

Navy yards include the waters contiguous to the 
land of the yard, necessary to float the vessels of the 
navy. Vessels may be part of the navy although not yet 
received from the builders, or although condemned. 

By '^navy yard” is meant, not merely the land 
on which the government does work connected with 
ships of the navy, but also the waters contiguous 
necessary to float the vessels of the navy while at 
the navy yard.^^ A vessel may belong to the gov¬ 
ernment and form a part of its navy, although she 
is still within the possession and control of her 
builders.^^ A vessel condemned as unfit for a 
cruiser does not for that reason cease to be part 
of the navy; nor does the mere striking of a 
vessel, condemned for a particular service, from 
the navy register necessarily muster her out of 

the service.46 

§ 106. Medals of Honor and Certificates of 
Merit 

Legislative enactments provide for and govern the 
award of medals of honor. 

Congress has from time to time made. provision 
for the award of medals and decorations for mer¬ 
itorious service (10 U.S.C.A. §§ 1401-1427 ; 34 
LJ.S.C.A. §§ 351-365).47 Under the act of con- 
sfress providing for the distribution by the presi¬ 
dent of medals of honor, it is only those who have 
distinguished themselves in action whose services 
ire intended thus to be signalized.48 There is a 
:orresponding provision for the navy in section 
1907 of the Revised Statutes, which, in its original 


form, conferred on seamen a gratuity and medal 
of honor for distinguished and heroic service.49 
By the act of March 3, 1901, (34 U.S.C.A. § 351) 
this reward was expressly extended to any enlisted 
man of the navy or marine corps who should dis¬ 
tinguish himself in battle or should display ex¬ 
traordinary heroism in the line of his profession.®^ 

Application or recommendation. Under the pres¬ 
ent act (10 U.S.C.A. § 1404) the president may 
grant such a medal or certificate notwithstanding 
the fact that the officer or enlisted man is not in 
the military service at the time his case reaches the 
president for consideration; 51 formerly, he could 
not do so if the application or recommendation 
therefor was made after the man was discharged 
from the military service.®^ 

§ 107. Battlefields and Monuments 

Statutory provisions may authorize erection of monu¬ 
ments or memorials, and their nature and location may 
be made a matter of discretion. National monuments 
are under the Jurisdiction of the secretary of war. 

The construction of memorials to soldiers and 
sailors is generally a matter of statutory author¬ 
ization and regulation.53 The sum appropriated 
for the erection of a soldiers’ and sailors’ monu¬ 
ment can only be expended in the actual structural 
work, and no part of it can properly be expended 
in the payment of merely incidental expenses; 54 
and the proceeds of bonds issued to provide funds 
for a memorial can be used only for such purpose.®® 
Where the statute so permits, a county may pur¬ 
chase a memorial hall or meeting place for hon- 


*3. Ex parte Tatem, (D.C.Va.) 23 
P.Cas.No.lS,759. 1 Hughes 588. 

14. Williams v. U. S., 47 Ct.Cl. 186 
—5 C.J. p 372 note 80. 

15. Pierce v. U. S., 33 CtCL 294— 
5 C.J. p 372 note 81. 

I3i Pierce v. U. S., supra. 

1:7. Certificates of merit 
Certificates of merit are no longer 
awarded, but previously the president 
tras empowered to grant a certificate 
if merit to an enlisted man of the 
,rmy who had distinguished himself 
a the service and had been recom- 
aended therefor by the commanding 
fiScer of the regiment or the chief of 
he corps to which such man belong- 
d. This was an explicit provision 
or enlisted men of the army, not of 
he navy or of the marine corps.— 
4 Op.Atty.-Gen. 579, 580. 

a. BeAmaud v. Ainsworth, 24 App. 
<B.C.) 167, 5 L.R.A.(N.S,) 163—5 a 
J. p 367 note 9. 

9. 24 Op.Atty.-Gen. 579, 580. 

Cfci 24 Op.Atty.-Gen. 579, 580—^El¬ 
liott v. Harris, 24 App.(D.C.) IL 


61. 24 Op.Atty.-Gen. 580—24 Op. 

Atty.-Gen. 127. 

52. 24 Op.Atty.-Gen. 580, 581—24 Op. 

Atty.-Gen. 127—5 C.J. p 368 note 17. 

53L Tennessee statutes construed 

(1) Pub.Acts (1919) c 122 and Priv. 
Acts (1919) cc 745, 791 are all in 
furtherance of a general scheme for¬ 
mulated by the legislature, whereby 
Nashville, Davidson county, and the 
state of Tennessee were to unite in 
the construction of a grand memorial 
to the soldiers and sailors of the 
World War, and should be construed 
together as one act—^Hill v. Roberts, 
217 S.W. 826, 142 Tenn. 215. 

(2) Under Pub.Acts (1919) c 122 
and Priv.Acts (1919) cc 745, 791, re¬ 
lating to the construction of a grand 
memorial to the soldiers and sailors 
of the war with Germany, the memo¬ 
rial commission is authorized to tran¬ 
spose or interchange the location of 
the parks and buildings from one to 
another of the four squares that will 
be formed around the intersection of 
Capitol boulevard and the new Vic¬ 
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tory boulevard.—Hill v. Roberts, su¬ 
pra. 

(3) Pub.Acts (1919) c 122 § 2 subs 
(d) did not authorize the memorial 
commission to dislocate the Capitol 
Annex from the site provided for the 
laying out and erection of a grand 
memorial to the soldiers and sailors 
of the war with Germany.—^Hill v. 
Roberts, supra. 

(4) The Capitol Annex is but a 
part of the plan for the construction 
of a grand memorial for the soldiers 
and sailors of the war with Germany, 
and the cost of its construction may 
be defrayed from the entire fund con¬ 
tributed by the state, county of Da¬ 
vidson, and city of Nashville, under 
Pub.Acts (1919) c 122 and Priv.Acts 
(1919) cc 745, 791.—Hill v. Roberts, 
supra. 

54. Henderson v. State Soldiers*, 
etc.. Monument Comrs., 28 N.E. 127, 
129 Ind. 92, 13 L.R.A. 169—Camp¬ 
bell V. State Soldiers’, etc.. Monu¬ 
ment Comrs.. 18 N.E. 33, 115 Ind. 
591—5 C.J. p 368 note 19. 

Sdi Hill V. Roberts, 217 S.W. 826, 142 
Tenn. 215. 



6 C.J.S, 


ABMT AND NAVY—ABOUND 


orably discharged soldiers, sailors, and marines,56 
or the county commissioners may erect a com¬ 
munity building as a war memorial.57 

Location of monument. Under the right, neces¬ 
sarily implied in a grant of corporate existence, to 
prescribe from time to time reasonable regulations 
for the conduct of the corporate affairs, provided 
such regulations serve to secure the ends for which 
the corporation was created, and do not materially 
interfere with its enjoyment of the rights granted, 
the legislature may, by a subsequent act, vest the 
discretion as to the location of a monument in per¬ 
sons or officials independently of a previously char¬ 
tered quasi public corporation, such as a battle 


field memorial association.56 Where a state stat¬ 
ute rests in the county commissioners discretion as 
to the location of a memorial, their decision is not 
reviewable merely because it is contrary to the 
wishes of a majority of the citizens of the coun- 
ty,59 and will not be interfered with when not the 
result of prejudice, bias, or malice.60 

Guides. A statutory provision giving the secre¬ 
tary of war power to make rules and regulations 
for the custody, preservation, and care of monu¬ 
ments in a national military park authorizes him 
to make regulations for the licensing of guides 
therein.6i 


AENIOA. A tincture of the roots or flowers of the 
Arnica Montana (mountain-tobacco, a perennial 
herb), much used as an external application in 
wounds and bruises, and internally as a stimulant in 
debilitated states.^ It has been held to be included 
in the term ^^medicines.”^ 

ABiOMATAElUS. A word formerly used for a 
grocer.6 

AEOUND. Primarily, in a circle or sphere; round 
about. Secondarily from place to place, here and 


there or about. Third, about or near;^ about or con¬ 
tiguous; 5 near, or in the neighborhood of, not nec¬ 
essarily encircling;® and in a particular connection, 
the word has been held to mean ^^on.”*^ 

Phrases: ^'An acre and a half around each well,”® 
^^around said piece of land,”® “around the central 
terminal,”^® “around the west line of his . . . 
land, “he waited around till the fight was over,”^® 
“0 around the hip bone,”^® “on and around the 
site,”^^ “on or around the site,”i5 and “travel around 


56. Rideout v. Eich, 288 P. 450, 105 

CaLApp. 597. 

tJse and manag'em.ent of 'b.ulldiug' 

(1) Supervisors may incidentally 
lease for hire a memorial building, or 
rooms therein, for use by other than 
veterans' organizations, where veter¬ 
ans’ use thereof is not interfered 
with.—Captain Charles V. Gridley 
Camp, No. 104, United Spanish War 
Veterans v. Board of Sup’rs of Butte 
County, 277 P. 500, 98 CaLApp. 585. 

(2) Veterans* organization could 
use the meeting room and incidental¬ 
ly use other portions of a memorial 
building gratuitously under the stat¬ 
ute authorizing supervisors to pur¬ 
chase ’’supplies.”—Captain Charles V. 
Gridley Camp No. 104, United Span¬ 
ish War Veterans v. Board of Sup’rs 
of Butte County, supra. 

(3) A statute empowering super¬ 
visors to provide proper maintenance 
for a memorial building, erected for 
veterans, is mandatory, where the 
building has been constructed.— 
Captain Charles V. Gridley Camp No. 
104, United Spanish War Veterans v. 
Board of Sup’rs of Butte County, su¬ 
pra. 

(4) Supervisors may adopt such 
reasonable rules for the occupation of 
a memorial building as will give all 
veterans’ organizations equal facili¬ 
ties.—Captain Charles V. Gridley 
Camp No, 104, United Spanish War 
Veterans v. Board of Sup’rs of Butte 
County, supra* 


57. Gehrke v. Board of Com’rs of 
Divide County, 226 N.W. 636, 58 N. 
D. 407. 

56. Reed v. Gettysburg Battlefield 
Memorial Assoc., 18 A. 130, 24 A. 
597, 129 Pa. 329—5 C.J. P 368 note 
22 . 

59. Gehrke v. Board of Com’rs of 
Divide County, 226 N.W. 536, 68 N. 
D. 407. 

60. Gehrke v. Board of Com’rs of Di¬ 
vide County, supra. 

61. U. S. V. Gilbert, (D.C.Pa) 68 F. 
(2d) 1031. 

Regulatioiis of the secretary of war 
in respect to the licensing of guides 
in the National Military Park at Get¬ 
tysburg, requiring them to be licensed 
by the commissioners or superintend¬ 
ent of the park, are valid.—^U. S. v. 
Gilbert, (D.C.Pa.) 58 F.(2d) 1031. 

1 , Century D. 

2. State Bd. of Pharmacy v. Mat¬ 
thews, 90 N.E. 966, 197 N.Y. 353, 
356, 26 L.R.A.(N.S.) 1013. 

6 . Black L. D. 

4 b Edison Gen. Electric Co. v. 
Crouse-Hinds Electric Co., (C.C. 
N.Y.) 146 F. 539, 647. See also 
About 1 C.J.S. p 343 note 24. 

5. Silurian Oil Co. v. Essley, (C.C.A. 
Okl.) 64 F.(2d) 43, 47. 

6 L Hawkins v. First Nat. Bank, 
(Tex.Civ.App.) 175 S.W. 163, 165— 
I 6 C.J. p 372 note 
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7. Hartung v. Witte, 18 N.W. 175, 
179, 59 Wis. 285. 

6 . Silurian Oil Co. v. Essley, (C.C.A 
Okl.) 54 F.(2d) 43, 47. 

9 . Hartung v. Witte, 18 N.W. 176 
179, 59 Wis. 285. 

10. Edison Gen. Electric Co. v 

Crouse-Hinds Electric Co., (C.C.N 
Y.) 146 F. 639, 547. 

11. Hartung v. Witte, 18 N.W. 17 E 
179, 59 Wis. 285. 

12. Edison Gen. Electric Co. 

Crouse-Hinds Electric Co., (C.C.1S 
Y.) 146 F. 539, 547. 

13. Hawkins v. First Nat. Bah 
(Tex.Civ.App.) 175 S.W. 163, 164. 

on either side or hip” equivs 
lent.—Hawkins v. First Nat. Ban! 
(Tex.Civ.App.) 175 S.W, 163, 165. 

Id. McGowan v. U. S., 21 Ct.Cl. 47 
477. 

oxie comer’ of the site^’ coi 
trasted 

An agreement to furnish grani 
for a mason to set, by delivering 
“on and around the site,” held ni 
1 performed by delivering it at oi 
corner, thereby subjecting the co: 
tractor to the cost of distributing 
around the site.—McGowan v. U. I 
21 Ct.CL 476, 478. 

«On ‘ox’ around the site” contras 
ed.—^McGowan v. U. S., 21 Ct.Cl. 41 
478. 

15. McGowan v. U. S., supra. 



ABOVND-ABEANaEMENT 6 C.J. S. 


from city to 

ARPEN, ARPENT, ARPENNUS. A measure of 

land,i7 

Phrases: '^One by forty arpens,”^^ ^^ten arpens of 
front . . a depth of forty-two,^^twenty 

arpents,”-0 and ^^two arpens • . . in front and for¬ 
ty arpens in depth.^i 

ARPE2TTAT0R. A measurer or surveyor of land .22 

ARQTJITEOTO. Spanish, literally “arehiteet.”^^ 

ARRA. In the civil law, earnest; earnest money; 
evidence of a completed bargain.24 

ARRAIAMENTUM. Law Latin, in old English law, 
an arranging or array; the array 5 

ARRAIATORES. Law Latin, arrayers; commis¬ 
sioners of array.26 old English law, officers who 
fiad care of the soldiers’ armor, and the duty to see 
them duly accoutred in their kinds.27 

/IRRAIG'N. To accuse; to charge.^S In old English 
'aw, to order, or set in order; to conduct in an order- 
y manner; to prepare for triaL^s 

iRRAIGrNMElTT. See Criminal Law §§ 406-413 [16 
l-J. p 386 note 32-p 394 note 38], See also Con- 
:empt § 81 [13 C.J. p 73 note 19]. 

AERAIG'NS, CLERK OF. In English law, an assist- 
int to the clerk of assise. 

.6. Edison Gen, Electric Co. 

Crouse-Hinds Electric Co., (C.C.N. 

Y.) 146 P. 539, 547. 

.7. Black Ii. D.—5 C.J. p 372 notes 
5, 6. See also Weights and Meas¬ 
ures § 1. 

.8. Strother v. Lucas, (Mo.) 6 Pet. 

(U.S.) 763, 769, 8 L.Ed. 573. 

,8- U. S. V. LeBlanc, (La.) 12 How. 

(U.S.) 435, 436, 13 L.Ed. 1055. 

O. McMillan v. Aiken, 88 So. 135, 

143, 205 Ala, 35. 

1. McMillan v. Aiken, supra. 

8 . Black L. D. 

8 . See generally Architects post. 

4. Black L. D. 

Spelled also “Arrha,” *^arrh»,” "ar¬ 
se,”—^Black L. D. 

Used of a contract of marriage, as 
rell as any other.—Black L. D. 

5. Adams Gloss, citing Coke Litt. 
pp 167a, 255a, and 3 Blackstone 
Comm, p 359. 

5L Adams Gloss. 

7. Adams Gloss. 

3. Ind.—^Mahoney v. State, 72 H.E. 

151, 153, 33 Ind.App, 665, 104 Am. 

S.R. 276. 

a.—Jackson v. Com., 19 Gratt.(6C 
Va.) 656, 663—Whitehead v. Com., 

19 Gratt.(60 Va.) 640, 644. 

1 criminal law in general see Crim- 


ARRAIGO. One of several Spanish terms for real 
property.31 

ARRAINARB, ARRANARE, ARANNARE. Law 
Latin, in old English law, to arraign; to order, or 
sit in order; to conduct in an orderly manner; to 
prosecute, institute, or bring.32 

ARRAMEUR. In old French law, an officer employ¬ 
ed to superintend the loading of vessels, and the safe 
stowage of the cargo.^S 

ARRANCrE. To adjust; settle; come to an agree¬ 
ment or understanding regarding;^^ to dispose of in 
the manner intended and sometimes, to pay.36 

Phrases: “ ^Arrange’ a debt,”^^ "arrange her af¬ 
fairs,”38 "arrange its affairs,”39 "arrange my money 
in [specified person’s] . . . name/’^O and "settle or 
arrange.”^! 

Arranged 

The word has been said to be synonymous with 
"liquidated and distinguished from "adapted” 
(see Adapt 1 C.J.S. p 1452 note 9). 

ARRAE'CrEMEHT. A very wide and indefinite 
term,^3 which, it has been held, may have a broader 
meaning than the terms "contract,” "agreement,” 
or "combination,” and may include each and all of 
these things and more;^^ but not necessarily so.^S 
Its usual and ordinary meaning is a setting in or- 

40. Everly v. Dunkley, 5 Dom.L.R. 
854, 859, 3 Ont.W.N. 1607, 22 Ont. 
W.R. 820. 

41. Western Loggers' Machinery Co. 
V. National Union Fire Ins. Co., 209 
P. 311, 312, 136 Or. 549. 

42. Parris v, Hightower, 76 Ga. 631, 
634. 

43. People V. Deysher, (Cal.App.) 25 
P.(2d) 499, 502—5 C.J. p 373 note 
19. 

44. People v. American Ice Co., 120 
N.Y.S. 443, 447. 

As XLot meaniiLg "agreement” 

(1) "The word 'arrangement* is a 
very wide and indefinite term, which 
has a different signification from the 
word 'agreement* and does not neces¬ 
sarily mean an 'agreement.***—Peo¬ 
ple V. Deysher, (Cal.App.) 25 P.(2d) 
499, 502. 

( 2 ) It has been held that the term 
does not necessarily mean a positive 
agreement between the parties.— 
Manning v. Eastern Counties R. Co., 
12 M. & W. 237, 252. 

"Contract” distinguished.—People 
V. American Ice Co., 120 N.Y.S. 443 , 
449. 

"Agreement** distinguished see Agree¬ 
ment 3 C.J.S. p 358 note 77. 

45. Boyle V. Great Northern R. Co., 


inal Law § 406 CIS C.J. p 386 note 
32-p 387 note 37]. 

28. Black L. D. 

"To arraign an assise was to cause 
the tenant to be called to make the 
plaint, and to set the cause in such 
order as the tenant might be enforced 
to answer thereunto.*’—Black L. D., 
citing Litt. § 442, and Coke Litt. p 
262 b. 

SO. Black L. D. 

31. Escriche Diccionario. 

32. Adams Gloss. 

33. Black L. D. 

34. Cal.—Joy v. Rousseau, 236 P. 
972. 975, 71 Cal.App. 179. 

Iowa.—Lynch v. Nugent, 46 N.W. 61, 
63, 80 Iowa 422, 429. 

Or.—^Western Loggers* Machinery Co. 
V. National Union Fire Ins. Co., 299 
P. 311, 312, 136 Or. 549. 

Tex.—Longview v. Copps, (Civ.App.) 
123 S.W. 160, 162, 

35. Webster New Int D.—5 C.J. p 
373 note 17. 

36. Abel V. Wilder, 9 Lea (Tenn.) 
453, 455—5 C.J. p 373 note 18. 

37. Abel V. Wilder, supra. 

38. Conlin v. Sowards, 109 N.W. 91, 
94. 129 Wis. 320. 

3>8. Salem Mill Dam Corporation v. 
Ropes, 6 Pick, (Mass.) 23, 42. 
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der;^® but the better and fuller meaning of the 
word has been said to be ^^the disposition of measures 
for the accomplishment of a purpose; preparation 
for successful performance;”^'^ also preparatory 
measure or negotiation; previous disposition ,or 
plan; preparationthe procurement and prepa¬ 
ration of place and supplies, orderly arranged, 
for a particular purpose; a structure or combina¬ 
tion of things in a particular way for any purpose 
and the word has been also defined as an agree¬ 
ment ; a contract. 51 

Arrangement, deed of. A term used in England 
to express an assignment for the benefit of credi- 

tors.52 

Other phrases: “Arrangement for continuous car¬ 
riage or shipment,”53 ^‘arrangement satisfactory to 
the holder,”54 «‘arrangement’ . . . whereby a mo¬ 
nopoly was ereated,”55 “every contract, agreement, 
arrangement or combination,”56 and “without any 
previous arrangement.”®? 

In the Plural 

The word is commonly used in the plural® ^ and has 
been defined as meaning stipulations; conditions of 
adjustment.®^ 


Phrases: “Make all a,rrangements for holding the 
elections, which shall include the printing of bal¬ 
lots and other supplies,“make 'arrangements,’ 
“may make arrangements . . - for renewal for an¬ 
other term,”®2 “we have made arrangements for a 
journey,”®^ and “we have made arrangements for 
receiving company.”®^ 

AREAS. In Spanish law the pledge or earnest given 
for the performance of an undertaking.®® 

In Marriage Contracts 

The term “arras” was applied to gifts from hus¬ 
band to wife in consideration of the “dote” (dos) or 
dowry.®® In White’s Nueva Recopilacion the word 
“arras” is translated into “jointure” as conveying 
nearly the same meaning; and it has been defined as 
a dowry assigned to or settled upon the wife by her 
husband for her maintenance after his death ;®'^ the 
donation which the husband makes to his wife, by 
reason or on account of marriage, and in consider¬ 
ation of the dote, or portion, which he receives from 
her;®® and also the property contributed by the hus¬ 
band “ad sustinenda onera matrimonii” (for bear¬ 
ing the expenses).®^ 

AREASENE. Silk goods formed of two or more 


43 P. 344, 345, 13 Wasli. 383—5 C.J. 
p 374 note 23. 

46. People v. American Ice Co., 120 
N.Y.S. 443, 449—5 C.J. P 373 note 
20 . 

47 . Murray New Eng. D., quoted in 
People V. American Ice Co., supra. 

4 e. Century D., <iuoted in Union 
Mortgage Banking & Trust Co., 
Ltd., V. Hagood, (C.C.S.C.) 97 F. 
360. 364. 

Similar definition 

“Preparatory measure; prepara¬ 
tions.”—^Webster D., quoted in Union 
Mortgage Banking & Trust Co„ Ltd. 
V. Hagood, (C.C.S.C.) 97 P. 360, 364. 

49. Ross V. Hunter, 157 P. 85, 87, 53 
Okl. 423. 

50. Murray New Eng. D., quoted 
in People v. American Ice Co., 120 
N.Y.S. 443, 449. 

Bl. Boyle v. Great Northern R. Co., 
43 P. 344, 345, 13 Wash. 383—5 C.J. 
p 373 notes 19^, 19%, P 374 note 
23. 

“Agreement” equivalent or synony¬ 
mous see Agreement 3 C.J.S. p 358 
note 66. 

52L Black L. D. 

63. Great Northern Ry. Co. v. Sulli¬ 
van, (Minn.) 55 S.Ct. 472, 474, 295 
U.S. 458, 79 L.Ed. 992. 

<‘Stattitory through hill of lading” 
contrasted 

“Through bills of lading issued un¬ 
der the Interstate Commerce Act § 25 


(4, 5). 49 U.S.C.A. § 25 (4, 5), do not 
constitute an ‘arrangement for con¬ 
tinuous carriage or shipment.’ ”— 
Great Northern Ry. Co. v. Sullivan, 
(Minn.) 55 S.Ct. 472, 474, 295 U.S. 458, 
79 L.Ed. 992. 

54 . Jones v. Savage, 6 Wend.(N.Y.) 
65S. 

55. People v. American Ice Co., 120 
N.Y.S. 443, 449. 

5€L People v. American Ice Co., su¬ 
pra. 

57. People v. Deysher, (Cal.App.) 25 
P.(2d) 499, 502. 

58. U.S.—^Union Mortgage Banking 
& Trust Co., Ltd. v. Hagood, (C.C.S. 
C.) 97 F. 360, 364. 

Ill. —St. Louis Southwestern R. Co. v. 
Elgin Condensed Milk Co., 74 Ill. 
App. 619, 625. 

N.J.—Feigenspan v. Popowska, 72 A. 

1003, 72 N.J.Eq. 342, 346. 

Okl.—Ross V. Hunter, 157 P. 85, 86, 
53 Okl. 423. 

59-. American Encyc. D., quoted in 
St. Louis Southwestern R. Co. v. 
Elgin Condensed Milk Co., 74 Ill. 
App. 619, 625. 

66 . Ross V. Hunter, 157 P. 85, 86, 53 
Okl. 423. 

Held not to include the appoint¬ 
ment of precinct election boards.— 
Ross V. Hunter, 157 P. 85, 86, 53 Okl. 
423. 

61. St. Louis Southwestern R. Co. v. 
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Elgin Condensed Milk Co., 74 Ill. 
App. 619, 625. 

“To contract” not distinguishable 
“The distinction between the au¬ 
thority of one advertised as a general 
agent for freight and passengers, to 
make ‘arrangements’ with shippers 
of freight, but not to contract, is too 
refined for legal discrimination.”—St. 
Louis Southwestern R. Co. v. Elgin 
Condensed Milk Co., 74 Ill.App. 619, 
625. 

62. Feigenspan v. Popowska, 72 A. 
1003, 75 N.J.Eq. 342, 346. 

63. Century D., quoted in Union 
Mortgage Banking & Trust Co., 
Ltd. v. Hagood, (C.C.S.C.) 97 F- 360. 
364. 

64. Webster D., quoted in Union 
Mortgage Banking & Trust Co., Ltd. 
V. Hagood, supra. 

6 B. Escriche Biccionario, 

66 ; Escriche Diccionario, citing Par- 
tidas IV tit XL 

67- Miller v. Dunn, 62 Mo. 216, 219. 

“Dower** compared 

“The right of a wife to arras is 
likened to her right to dower under 
the common law.”—Miller v. Dunn, 
62 Mo. 216, 219. 

68 . Black L. D., citing Miller v. 
Dunn, supra, and Cutter v, Wad- 
dingham, 22 Mo. 206, 254. 

69. Black Lk D. 
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strands or threads of silk, with short cross threads, 
interlaced or woven so as to make a kind of fringed 
thread or embroidery yamJ® 

AREAY. A ranking or setting forth in order 
the order in which jurors names are ranked in the 
panel containing them .'^2 

AEEAYEE. An English military of&cer in the early 
part of the fifteenth century.73 

AEEEAE or AEEEAES. It has been said that the 
word comes from the French ^^arriere, retro”—^be¬ 
hind; and is defined as money unpaid at the due 
tinie;'^^ some things overdue and unpaid; outstand¬ 
ing debts or liabilities that which is behind in 
payment, or which remains unpaid, although due 

Arrears of rent are chattels real of a mixed na¬ 
ture, being partly in possession and partly in ac¬ 
tion. 

Other phrases: ^'Arrears of a mortgage,”^^ and 
^'arrears of pensions.”'^^ 


In Arrear or in Arrears 

Behind in the payment of that which is due;^® 
overdue and unpaid past due.^^ 

Phrases: ^‘Due and in arrear,”S3 arrears for 
endowment one quarter,”S4 «in arrears . . . for 
three months,”^5 arrears to the bank,”^® "more 

than six months in arrears,”^'^ '^nothing in arrear, 

‘^one month in arrears,” 89 <^rent is in arrears,”90- 

"stockholder is ‘in arrears,^ ”81 and "three months 
or over in arrears.”82 

AEEEAEAGrE. Something that is to the rear of, 
that is, behind one;88 also arrears;84 charges that 
have accrued and which could have been justly de¬ 
manded outstanding debts or liabilities; things 
overdue and unpaid ;8<> and it has been said that 
arrearage commences only at the end of the last day 
upon which payment may be made.87 

Phrases: "Adjustment of arrearages,”88 "all ar¬ 
rearages of every kind,”88 "arrearages of assess¬ 
ments,”! "arrearages of rent,”2 and "arrearages of 
tax.”8 


m Mandel v. Spalding, (C.C.I11.) 26 
F. 609, 610. 

71. Black L. D. 

72. Black L, D., citing 3 Blackstone 
Comm, p 359, Coke Litt. p 156a, and 
Durrali v. State. 44 Miss. 789, 796. 

73. Black L. D. 

His duties were similar to those of 
the modern lord lieutenant of a coun¬ 
ty.—^Black Li. D. 

74. Wiggin v. Knights of Pythias, 
(C.C.Tenn.) 31 P. 122, 125. 

Similarly defined 

""Money due and owing.”—St. Henri 
V. Coursol, 15 Que.Super. 422. 

75-. Board of Education of Glen El¬ 
lyn Tp. High School Dist. No. 87 v. 
Boger, 125 N.E. 768, 771, 291 Ill. 
191. 

70. D.C.—'Independent Council No. 2, 
Junior Order of United American 
Mechanics of the District of Colum¬ 
bia V. Lucas, 50 App.D.C. 356, 273 
P. 320, 323. 

Miss.—Hollingsworth v. Willis, 8 So. 

170, 64 Miss. 152, 157. 

5 C.J. p 375 note 36. 

«33ne” compared and distinguished. 
—'Wiggin V. Knights of Pythias, (C. 
C.Tenn.) 31 P. 122, 125—5 C.J. p 374 
note 35 [b]. 

77. Condit v. Neighbor, 13 N.J.Law 
83, 92. 

78. Hamilton v. Lloyd, 2 Ves.Jr. 
416, 30 Reprint 701. 

78. Donnelly v. U. S., 17 CtCl. 105, 

110 . 

80. Black L. D., citing Independent 
Council No. 2, Junior Order of Unit¬ 
ed American Mechanics of the Dis¬ 
trict of Columbia v. Lucas, 50 App. 


D.C. 356, 273 P. 320, 323, and Grand 
Court of Texas Independent Order 
of Calanthe v. Johns, (Tex.Civ. 
App.) 181 S.W. 869. 870. 

SI- Black L. D., citing Hollingsworth 
V. Willis, 8 So. 170, 64 Miss. 152, 
157. 

82 , Wiggin V. Knights of Pythias, 
(C.C.Tenn.) 31 P. 122. 125. 

<*Hue” compared and distinguished. 

—^Wiggin V. Knights of Pythias, (C. 

C. Tenn.) 31 P, 122, 125. 

83, Hollingsworth v. Willis, 8 So. 
170, 64 Miss. 152, 157. 

84, Grand Court of Texas Independ¬ 
ent Order of Calanthe v. Johns, 
(Tex.Civ.App.) 181 S.W. 869, 870. 

85'. Grand Court of Texas Independ¬ 
ent Order of Calanthe v. Johns, su¬ 
pra. 

88 . Kahn v. St Joseph Bank, 70 Mo. 
262, 268. 

87. Wiggin v. Knights of Pythias, 
(C.C.Tenn.) 31 P. 122, 123. 

88 , Middleton v. Quigley, 12 N.J.Law 
352, 356. 

Bieus en arrere, ""nothing in ar¬ 
rear/" is a plea in an action of debt 
for arrearages of account.—^Black L. 

D. See Middleton v. Quigley, 12 N. J. 
Law 352, 366. 

<^Plea of <uou tenuit’ ” distinguish¬ 
ed. —Middleton v. Quigley, 12 N.J. 
Law 352, 356. 

88 . Grand Court of Texas Independ¬ 
ent Order of Calanthe v. Johns, 
(Tex.Civ.App.) 181 S.W. 869, 870. 

90. U.S.—^Wiggin v. Knights of Py¬ 
thias, (C.C.Tenn.) 31 P. 122, 125. 

566 


Miss.—^Hollingsworth v. Willis, 8 So. 

170, 64 Miss. 152, 157: 

91. Kahn v. St. Joseph Bank, 70 Mo. 
262, 270. 

98. Independent Council No. 2, Ju¬ 
nior Order of United American 
Mechanics of the District of Colum¬ 
bia V. Lucas, 50 App.D.C. 356, 273 
P. 320, 323. 

9®. Jersey City v. Speer, 72 A. 448,. 
451. 78 N.J.Law 34, 43. 

94. Black L. D. 

95. Sovereign Camp W. W. v. Roths¬ 
child, 40 S.W. 653, 557, 15 Tex.Civ. 
App. 463. 

98. Board of Education of Glen El¬ 
lyn Tp. High School Dist. No. 87 
V. Boger, 125 N.E. 768, 771, 291 Ill. 
191. 

97. D.C.—Independent Council No. 
2, Junior Order of United American 
Mechanics of the District of Co¬ 
lumbia v. Lucas, 50 App.D.C. 356, 
273 P. 320, 322. 

Tex.—Grand Court of Texas Inde¬ 
pendent Order of Calanthe v. 
Johns, (Civ.App.) 181 S.W.- 869, 
870. 

96. Jersey City v. Speer, 72 A. 448, 
449, 78 N.J.Law 34. 

99. Sovereign Camp W. W. v. Roths¬ 
child, 40 S.W. 553, 657, 15 Tex.Civ. 
App. 463. 

1. State V. Newark, 18 A. 572, 52 N. 
J.Law 138, 142, 148. 

2. Elder v. Henry, 2 Sneed (Tenn.> 
81, 85. 

8 . Ill.—Board of Education of Glen 
Ellyn Tp. High School Dist. No. 87 
V. Boger, 125 N.E. 768, 771, 291 Ill. 
191. 
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AEEECT. To accuse or charge with an offense.^ 
AEBENDABOR. In Spanish law, a lessor.® 

ARREWDAMIENTO. Spanish literally, a letting; a 
lease.® In Spanish law a contract combining features 
of the Anglo-American contracts of bailment, em¬ 
ployment, and lease, the subject matter of which 
may consist of corporeal property, labor, or servicesJ 
It is therefore similar to the Roman contract of lo- 
catio conductio, from which it is derived.^ 

ARRENDATABIO. In Spanish law, a lessee.^ 

ARBENT. In old English law, to let or demise at 
a fixed rent.l® 

ABBENTABE. Law Latin, to rate or assess; to 
let at a certain sum or rent; to rent; to arrent.^^ 

ABBENTATIO. Law Latin, a renting or rent.^^ 
ABBEPENTIMIENTO. Spanish literally, change of 


mind or view; repentance; hence a receding or with 
drawal, being the substantial equivalent of the Eng 
lish colloquial expression a ^Tiaeking out.”i3 Jj 
Spanish law the rescission or revocation of an aci 
or the abandonment of a course of conduct onct 
entered upon.^^ 

ABBEST. As a verb, to stop or to cheek; also tc 
seize on and fix.^® As a noun, the act of arresting.^^ 
Arrest of persons in general see the title Arrest post 

Arrest of inquest Pleading in arrest of taking 
the inquest upon a former issue, and showing eaus< 
why an inquest should not be taken.^^ 

Other phrases: "Arrest of judgment” see Crimina 
Law §§ 1514-1555 [16 C.J. p 1251 note 1-p 1265 note 
74]; Judgments §§ 87-99 [34 C.J. p 31 note 1-p 43 
note 13]; also, "arrested for drunkenness,”^® anc 
"arrested on civil process.”^® 


K.J.—Jersey City v. Speer, 72 A. 448, 
449, 78 N.J.Law 34. 

4 . Black Tu. D. 

Arrectati—accused or suspected 
persons.—^Black L. D. 

5 ^ Spanish Civ.Code art 1646. 

€L Vel&zciuez Spanish-English D. 

7 , Spanish Civ.Code art 1542—5 C.J. 
p 875 note 44-p 378 note 85. 

5. Sohm Inst. Rom. L. pp 404-406— 


5 C.J. p 378 notes 86-88. See also 
Bailments § 7 [6 C.J. p 1099 note 
16]. 

9- Spanish Civ.Code art 1546. 

10 . Black L. D. 

11 . Adams Gloss. 

12. Adams Gloss. 

13. VeUzquez Spanish-English B. 

14. Escriche Diccionario 5 C.J. p 378 
notes 90-1. 

15. Webster New Int D. 


iSu Webster New Int. D. 

17- Black li. D. 

18. Defined as meaning '‘not an as¬ 
sertion that one was in fact drunk, 
but only that he was arrested on a 
charge of drunkenness.”—Stacy v, 
Portland Pub. Co., 68 Me. 279, 286. 

19. A phrase said not to be synony¬ 
mous with “privilege from suit"— 
Land Title, etc., Co. v. Rambo, 34 A 
207, 174 Pa. 566, 568. See also Arresl 
§§ 28, 29. 
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ARREST 

This Title includes taking and keeping persons in legal custody to answer demands in civil actions or 
charges of crime, or to prevent commission of crime; nature and scope of the remedy in both civil and crim¬ 
inal cases in general; in what cases and to and against whom it is allowed, and privilege from arrest; 
grounds of arrest and jurisdiction over and proceedings to obtain arrest; issuance, requisites, and valid¬ 
ity of writs, warrants, orders of arrest, etc., in civil actions, and amendment thereof; authority to arrest, 
making arrests, and service of writs, warrants, etc.; quashing, vacating, or setting aside process or orders 
for arrest, discharge from custody of poor debtors, etc., and other relief against arrest; return of proc¬ 
ess for arrest; liabilities on and enforcement of securities given to obtain arrests; and liabilities of per¬ 
sons other than officers for wrongfully procuring or making arrests. 

Matters not in this Title, treated elsewhere in this work, see DescriptiTe-Word Index 

Analysis 

L ARREST ON CRIMINAL CHARGES, §§ 1-22 

II. ARREST IN CIVIL ACTIONS, §§ 23-86 

A. Natote and Purpose op and Right to Remedy, §§ 23-39 

B. Jurisdiction and Authority to Grant, §§ 40-41 

C. Proceedings to Prochjre, §§ 42-60 

D. Making Arrest, and Custody and Disposition op Prisoner, §§ 61-67 

E. Service and Return, §§ 68-69 

F. Relief prom Arrest and Proceeding Therefor, §§ 70-81 

G. Rearrest and Second Arrest, §§ 82-84 

H. Wrongful Arrest, §§ 85-86 

Sub-Analysis 

L ARREST ON CRIMINAL CHARGES—p 570 

§ 1. Nature and purpose in general—^p 570 

2. Persons subject to arrest—^p 573 

3. - Privileges and exemptions—^p 573 

4. Authority to arrest under warrant—^p 575 

5. Authority to arrest without warrant—^p 579 

6. -Peace officers and persons assisting them—584 

7. -Military officers—^p 605 

8. -Private persons—^p 605 

9. -Officers or agents of certain societies—^p 608 

10. — 'lue and cry—^p 608 

11. Manner of making arrest—^p 609 

12. -Time and place of arrest—^p 609 

13. -Use of force in general—^p 611 

14. -Breaking doors—^p 615 

15. - Stopping train—^p 616 

16. - Summoning bystanders—616 

17. Custody, disposition, and treatment of prisoners— p 617 

18. Property of prisoners—^p 620 

19. Rearrest or second arrest—626 

20. -After escape—^p 626 

21. -After illegal discharge—^p 627 

22. -After admission to bail—^p 627 
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ABREST 


n- ARREST m CIVIL ACTIONS—p 628 

A. Natube and Purpose op and Right to Remedy—628 

§ 23. Nature and purpose of remedy—628 * 

24. Statutory provisions—^p 628 

25. Actions in which remedy available—p 629 

26. Existence of, or resort to, other remedy—636 

27. Persons entitled to remedy—p 637 

28. Persons subject to arrest—p 637 

29. - Privileges and exemptions—p 639 

30. - Waiver of privilege or exemption—^p 645 

31. - Violation of privilege—^p 646 

32. Grounds—p 647 

33. - Nonresidence—p 647 

34. - Absconding or leaving jurisdiction—^p 647 

35. - Nature of cause of action—^p 648 

36. - Acts preventing replevy of property—^p 648 

37. - Acts in fiduciary or official capacity—^p 648 

38. - Fraudulent acts—^p 650 

39. Waiver or loss of right to remedy—^p 653 

B. Jurisdiction and Authority to Grant—^ p 655 

§ 40. In general—^p 655 

41. Waiver of objection to jurisdiction—^p 655 

C. Proceedings to Procure—^ p 656 

§ 42, In general—^p 656 

43. Compliance with statutory provisions—p 656 

44. Affidavits—p 656 

45. - Persons who may make—^p 657 

46. - Time and place of making—^p 658 

47. - Form, requisites, and contents in general—^p 658 

48. - Entitling—^p 659 

49. - Averments as to parties—^p 659 

50. - Knowledge or information—^p 660 

51. - Averments as to cause of action—p 662 

52. - Averments as to grounds for arrest—^p 665 

53. - Filing and service—^p 668 

54. - Amended and supplemental affidavits—p 669 

55. - Defects, objections, and waiver—^p 669 

56. Complaint or other pleading—^p 670 

57. Writ, warrant, or order—^p 672 

58. - Form, requisites, and contents—^p 674 

59. - Defects, objections, and waiver—^p 676 

60. Bond, undertaking, or other security—^p 677 

D. Making Arrest, and Custody and Disposition of Prisoner—^ p 678 

§ 61. In general—^p 678 

62. Time and place of making—^p 678 

63. Making knovrn authority—^p 678 

64. Summoning assistance—^p 679 

65. Use of force—^p 679 

66. - Breaking doors—^p 679 

67- Custody and disposition of prisoner—^p 679 
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H AREEST IN Cim ACTI01TS--ContinTied 

E. Seevicb akb Eeturit —p 681 

§ 68. Service of process and accompanying papers—^p 681 
69. Return—^p 682 

F. Relief from Arrest and Procebbino Therefor— p 683 

§ 70. In general—p 683 

71. Quashing or vacating—p 683 

72. -Grounds—^p 683 

73. -Motion and proceedings thereon—^p 686 

74. -Operation and effect—^p 692 

75. Discharge on motion—^p 692 

76. -— Grounds—^p 692 

77. - Motion and proceedings thereon—^p 697 

78. - Operation and effect—^p 702 

79. Discharge on surrender or disclosure of property—p 702 
SO. Bonds or security for relief of persons arrested—p702 
81. Liabilities on bonds—^p 703 

G Rearrest anb Seconb Arrest— p 707 
§ 82. In general—p 707 

83. In same action—p 707 

84. In another action—p 708 

H. Wrongful Arrest— p 709 

§ 85. In general—^p 709 
86. Damages—p 711 


L ARREST ON CRIMINAL CHARGES 


\ 1, Nature and Purpose in General 

a. In general 

b. Essential elements 

a. In General 

In criminal procedure an arrest Is the taking of a 
>erson into custody In order that he may be held to an¬ 


swer for, or be prevented from committing, a crimlnat 
offense. 

In criminal procedure an arrest consists in the 
taking into custody of another person under real or 
assumed authority for the purpose of holding or de¬ 
taining him to answer a criminal charge^ or of pre- 


. Ala.—^Davis & Allcott Co. v. Boo¬ 
zer. 110 So. 28, 215 Ala. 116, 49 A. 
L.R. 1307—Central of Georgia By. 
Co. V. Carlock, 72 So. 261, 136 Ala. 
659. 

11.—People V. Mirbelle, 276 Ill.App, 
533. 

4ont—State v. District Court of 
Eighth Judicial Dist. in and for 
Cascade County, 225 P. 1000, 70 
Mont. 378. 

r.C.—Stancill v. Underwood, 124 S. 
E. 845, 188 N.C. 475. 
ihio.—In re Jarrell, 28 Ohio N.P.(N. 
S.) 473. 

C.J. p 385 note 2, p 387 note 29. 
tther definitions 

(1) “The term toest* has a tech- 
ical meaning, applicable in legal pro- 


thereby restrained of his liberty by 
some officer or agent of the law, arm¬ 
ed with lawful process, authorizing 
and requiring the arrest to be made. 
It is intended to serve, and does serve, 
the end of bringing the person ar¬ 
rested personally within the custody 
and control of the law, for the pur¬ 
pose specified in, or contemplated by, 
the process.'*—^Hadley v. Tinnin, SB S. 
B. 1017, 1018, 170 N.C. 84—5 C.J. p 
385 note 2 [a] (9). 

(2) An “arrest" consists of taking, 
seizing, or detaining the person of I 
another either by touching, or by any 
act which indicates an intention to 
take him into custody and subject 
the person arrested to the actual con¬ 
trol and will of person making arrest. 


Judicial Dist. in and for Cascade- 
County, 226 P. 1000, 1001, 70 Mont. 
378. 

(3) Any deprivation of the liberty 
of one person by another or any de¬ 
tention of him, for however short a 
time, without his consent, and against 
his will, whether it was by actual vio¬ 
lence, threats, or otherwise, consti¬ 
tutes an arrest.—^Pratt v. Gross, 92- 
S.W.(2d) 788, 263 Ky. 621—Great At¬ 
lantic & Pacific Tea Co. v. Billups, 
69 S.W.(2d) 5, 253 Ky. 126. 

(4) Restraint, however slight, on^ 
another's liberty to come and go, con¬ 
stitutes “arrest."—^Turney v. Rhodes, 
165 S.B. 112, 42 Ga.App. 104. 

(5) Any restraint of liberty is aik 
“arrest.”—People v. Esposito, 194 N. 
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venting the commission of a criminal offense.2 xhe 
word "^arrest” is derived from the French "arret- 
er,” meaning to stop or stay, and signifies a restraint 
of the person.^ The terms “arrest” and “apprehen¬ 
sion” have been by some courts used interchange¬ 
ably as meaning the same thing when employed in 
connection with the taking of a person into custody.^ 

The effect of facts^^as constituting an arrest is a 
question of law. Whether the particular circum¬ 
stances have been established which constitute an ar¬ 
rest is ordinarily, however, a question of fact^ 

b. Essential Elements 

To constitute an arrest there must be an Intent to 
arrest, under a real or pretended authority, accompanied 
by a seizure or detention of the person which is so un¬ 
derstood by the person arrested. 

The elements which constitute an act of arrest 
are a purpose to take a person into the custody of 
the law, under a real or pretended authority, and an 
actual or constructive seizure or detention of such 
person, which is so understood by the person ar¬ 
rested.^ 

It is not necessary that formal or particular words 
be used, for the fact of arrest may be shown by 
surrounding facts and circumstances but, although 


this is true, the words used or not used at the tim 
of arrest are relevant to the question of whethe 
there was in fact any arrest^ 

Custody or control. It is generally held that th 
custody or control, the assumption of which is ir 
volved in an arrest, imports an actual restraint o 
detention of the person arrested.^ On the othe 
hand, however, it has been held that the detentio 
may be merely constructive. Accordingly, such 
detention is accomplished by a mere touching, how 
ever slightly, of the body of the person arrested, b 
the arrester, for that purpose, even though he doe 
not succeed in stopping or holding the arrestee eve: 
for an instant.^® The mere utterance of words in 
dicative of an arrest is not sufficient to constitut 
an arrest,ii except perhaps, as will be seen later i: 
this section, when followed by a submission on th 
part of the person arrested without a manual touch 
ing or the exercise of force; nor is a reading o 
verbal proffer of a warrant, without more, or mer 
personal service of process alone, sufficient to consti 

tute an arrest.^2 

Manual caption or force. An arrest is consummat 
ed only when there has been a taking of possessioi 
of a person by manual caption or otherwise,but th' 
requisite control may be assumed without force,^ 


(6) Further definitions.—5 C.J. p 
385 note 2 [a]. 

2. Edwards v. State, 208 N.W. 876, 
190 Wis. 229—5 C.J. p 387 note 30. 

3. People V. Mirbelle, 276 Ill.App. 533 
—5 C.J. 385 note 2 [b]. 

4. People V. Mirbelle, supra—5 C.J. 
p 385 note 2 [d]. 

5. Thompson v. Boston Pub. Co., 
(Mass.) 189 N.B. 210—5 C.J, p 385 
note 4. 

6. State V. District Court of Eighth 
Judicial Dist. in and for Cascade 
County, 225 P. 1000, 70 Mont. 378. 

Knowledge of arrest 

A person who is arrested is enti' 
tied to be informed of his arrest at 
the time it occurs.—Thompson v. Bos¬ 
ton Pub. Co., (Mass.) 189 N.E. 210. 

7. Bonatz v. State, 212 S.W. 494, 85 
Tex.Cr. 292. 

8. State V. McDaniel, 231 P. 965, 115 
Or. 187, affirmed 237 P. 373, 115 Or. 
187. 

'3. Berry v. Bass, 102 So. 76, 157 La. 
81—^Rhodes v, Jordan, (La,App.) 
157 So. 811—5 C.J. p 385 note 6. 

10. State V. District Court of Eighth 
Judicial Dist. in and for Cascade 
County, 225 P. 1000, 70 Mont 378. 

11, Berry v. Bass, 102 So. 76, 157 La. 
gl —5 C.J. p 385 note 6. 

TVords not amotmting to arrest 
Where an ofiicer said to a person 
•“ccnsider yourself under arrest,” and 


the person resisted and refused to be 
arrested and did not submit or give 
up his liberty, such words did not con¬ 
stitute an arrest of the person.—Gib¬ 
son V. State, 69 So. 533, 193 Ala. 12. 
Bequest to appear in. court 

An officer’s statement to defendant 
violating a traffic ordinance, in the 
officer’s presence, that defendant 
should appear in the city court on the 
following morning, did not constitute 
an ’’arrest.”—^People v. Terman, 246 
N.T.S. 665, 138 Misc. 272. 

12. Berry v. Bass, 102 So. 76, 157 La. 
81—5 C.J. p 385 note 2 [e], p 386 
notes 8, 9. 

“Arrest” and, “service of civil proc¬ 
ess” distinguished 
’Tt has generally been held that an 
arrest is synonymous with the actual 
detention of the person or party ar¬ 
rested and does not mean merely the 
service of a summons or citation. Ar¬ 
rest signifies a restraint of the per¬ 
son, a restriction of the right of lo¬ 
comotion, which cannot be implied 
in the mere notification or summons 
or petition or any other service of 
such process by which any bail is 
required, nor restraint of personal 
liberty.”—^Long v. Ansell, 63 App.D. 
C. 68, 69 F.(2d) 386, 387. 

Service of subpoena 
A mere service of a subpoena, re¬ 
quiring attendance before a legisla¬ 
tive committee, is not an “arrest** 
within the meaning of a statute ex¬ 

571 


empting members of the legislatur 
therefrom.—^People ex rel. Hasting 

V. Hofstadter, 180 N.E. tOC, 107, 26 
N.T. 425. 

13. Ill.—People V. Mirbelle, 276 II 
App. 583. 

Mo.—Wright v. Automobile Gasolin 
Co., 250 S.W. 368. 

W’.Va.—Johnson v. Norfolk & W. R: 
Co., 97 S.E. 189, 82 W.Va. 692, 6 i 
L.R. 1469. 

5 C.J. p 386 note 10. 

Physical seizure of the person b 
the arresting officer or submission 1 
the officer’s authority and control : 
necessary to constitute an “arrest 
—Thompson v. Boston Pub. Cc 
(Mass.) 189 N.E. 210. 

14, ni.—People V. Mirbelle, 276 II 
App. 533. 

La.—^Berry v. Bass, 102 So. 76, 157 Li 
81. 

Mo.—Wright v. Automobile Gasolii 
Co., 250 S.W. 368. 

W. Va.—Johnson v. Norfolk & W. R 
Co., 97 S.E. 189, 82 W.Va. 692, 
A.L.R. 1469. 

5 C.J. p 386 note 11. 

“To constitute an arrest and ir 
prisonment, it is not necessary thi 
the party making the arrest shou 
actually use violence or force towar( 
the party arrested, or that he shou 
even touch his body. If he profe 
to have authority to make the arres 
and he commands the person, by vi 
tue of such pretended authority, 
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or without any visible physical restraint,and in 
any manner by which the subject of the arrest is 
brought within the power or control of the person 
making it.^® A manual touching is not necessary 
where the subject of the arrest submits thereto^^ 
or is otherwise actually subjected to restraint^^ 
Where, however, the person resists arrest, some man¬ 
ual touching of the body has been held necessary to 
consummate the arrest^^ 

In the absence of an actual laying on of hands, the 
restraint must be manifested in some unequivocal 
form;20 but the merest touch is sufficient^! The 
physical act of arrest may be performed by another, 
under the officer’s supervision.22 

Submission, Where coexistent intention and pow¬ 
er to arrest are made known to the subject of the 
arrest, and are followed by submission, the arrest is 
complete,23 and, accordingly, where a person, in obe¬ 
dience to a command of the officer, stops and is taken 
into his custody, there is such a submission as will 


constitute an arrest.24 Such submission may be the 
result of fear of the consequences of a refusal to 
submit, at least where such fear is reasonable.^^ 
The submission may also be to an apparent authority, 
and, accordingly, where there has been a submission 
to an authority over one’s person, asserted by vir¬ 
tue of a pretended warrant, the arrest is complete.2& 

There is conflict between the authorities, however, 
as to whether a mere compliance with a notice or 
summons to appear before a magistrate is such a 
“submission” as will constitute an arrest. According 
to some authority, a mere notification by an officer 
to a person to appear before a magisti^ate,^^ or a 
reading by the officer of the warrant of arrest to the 
person sought,unaccompanied by any other act of 
control on the part of the alleged arrester, even 
though followed by a voluntary appearance to an¬ 
swer the charge, does not constitute an arrest Ac¬ 
cording to other authority, a submission to the arrest 
may be sufficiently evidenced by a voluntary appear¬ 
ance to answer a charge.29 


go with, him, and the person obey 
the order, and they go together in 
the direction pointed out by the per¬ 
son claiming the right to make the 
arrest, this is an arrest and impris¬ 
onment within the meaning of the 
law.*'—Christ v. McDonald, (Or.) 52 
P.(2d) 655, 658. 

15. Hobbs v. Illinois Cent. H. Co., 
165 N.W. 912, 182 Iowa 316 

le. Ill.—People V. Mirbelle, 276 Ill. 
App. 538. 

Mo.—Wright v. Automobile Gasoline 
Co.. 250 S.W. 368. 

W.Va.—Johnson v. Norfolk & W, Ry. 
Co., 97 S.E. 189, 82 W.Va. 692, 6 A. 
L.R. 1469. 

5 CtJ. p 386 note 12. 

17. Ala.—^Wilson v. Orr, 97 So. 133, 
210 Ala. 93—Central of Georgia Ry. 
Co. V. Carlock, 72 So. 261, 196 Ala. 
659. 

HI.—People V. Mirbelle, 276 IlLApp. 
533. 

Mass,—Thompson v. Boston Pub. Co., 
189 N.B. 210. 

Mo.—^Wright v. Automobile Gasoline 
Co., 250 S.W. 368. 

W.Va.—Johnson v. Norfolk & W. Ry. 
Co.. 97 S.E. 189, 82 W.Va. 692, 6 A. 
L.R. 1469. 

5 C.J. p 386 notes 13, 14. 

18. Ill.—^People V. Mirbelle, 276 HI. 
App. 533. 

Mo.—Wright v. Automobile Gasoline 
Co., 250 S.W. 368. 

W.Va.—Johnson v. Norfolk & W. Ry. 
Co.. 97 S.B. 189. 82 W.Va. 692, 6 
A.L.R. 1469. 

5 C.J. p 386 note 15. 

19. Ill.—People V. Mirbelle, 276 III. 
App. 533. 


Mo.—Wright v. Automobile Gasoline 
Co., 250 S.W. 368. 

5 C.J. p 386 note 16 

20. Del.—^Lawson v, Buzines, 3 Del. 
416. 

Mich,—Hill V. Taylor, 15 N.W. 899, 
60 Mich, 549. 

21. Whithead v. Keyes, 3 Allen 
(Mass.) 495, 81 Am.D. 672—5 C.J. 
p 387 note 22. 

22. Blatch v. Archer, Cowp. 63, 98 
Reprint 969. 

28. Kentucky Bankers Ass’n v. Cas- 
sady, 94 S.W.(2d) 622, 264 Ky. 351 
—5 C.J. p 386 note 17. 

Under reotnisition 

Under a statute providing that an 
arrest may be made by defendant 
“submitting to the custody of the 
person making the arrest,” an accus¬ 
ed was arrested when he submitted 
himself to an officer, acting under a 
requisition of a governor of another 
state.—^Kentucky Bankers Ass’n v. 
Cassady, 94 S.W.(2d) 622, 264 Ky. 
351. 

24. State V. Dunivan, 269 S.W, 415, 
217 Mo.App. 548. 

25. Rhodes v. Jordan, (La.App.) 157 
So. 811—5 C.J. p 386 note 17 [a]. 

2S. N.T.—Bissell v. Gold, 1 Wend. 
210, 19 Am.D. 480. 

N.C.—^Haskins v. Young, 19 N.C. 527, 
31 Am.D. 426. 

5 C.J. p 386 note 17 [b]. 

27. Berry v. Bass, 102 So. 76, 77, 157 
La. 81, overruling Thomas v. Hen¬ 
derson, 51 So. 203, 126 La. 292. 

“Now, we are quite ready to ad¬ 
mit that the actual use of force is not 
necessary to constitute an arrest; 


but the intention to arrest, i. e„ to 
take into custody, must be there, and 
must be evidenced by some unequivo¬ 
cal act, as by keeping the arrested 
party in sight and controlling his 
actions. But one person can no more 
arrest another by simply telling him 
to ‘consider himself under arrest’ and 
then turning on his heel and leaving 
that person free to go his own way, 
than one can commit a homicide by 
merely telling another to consider 
himself dead. On the contrary, the 
very purpose of merely notifying a 
person charged with some offense 
simply to appear before a magistrate 
is precisely to avoid arresting him 
therefor; it is precisely not to de¬ 
prive him of his liberty for the time 
being; it is for the very purpose of 
leaving him master of his own move¬ 
ments until the time fixed. And the 
person so notified or summoned is 
no more under arrest than a witness 
summoned or notified to appear be¬ 
fore a magistrate on a given day. 
Nor is the fact that he is told to ‘con¬ 
sider himself under arrest’ any more 
potent to make him be under arrest, 
than his being told to consider him¬ 
self an emperor’s son to make him a 
crown prince.”—^Berry v. Bass, supra. 
Accompanying officer voluntarily 

Where a patrolman of railroad 
yards asked deceased if he would 
go to the office, and deceased volun¬ 
tarily assented, and no command or 
restraining word was given, and the 
door left open while they were in the 
oflice, there was no arrest.—^Rezeau 
V. State, 254 S.W. 574, 96 Tex.Cr. 323. 

28. Baldwin v. Murphy, 82 HI. 485. 

29. Searls v. Viets, 2 Thomps. & C. 

(N.Y.) 224—5 C.J. p 387 note 19. 
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§3 


Authority. In order to constitute an arrest, as dis¬ 
tinguished from a mere false imprisonment, there 
must be real or assumed authority to take the person 
into custody.^® 

Intention. There must be present an intention to 
effect an arrest and such intention must be evidenced 
by some unequivocal act, such as keeping the party 
arrested in sight and controlling his actions,or 
by using words indicative of arrest.^^ Where the 
question of the submission of the subject of the ar¬ 
rest is involved, it is necessary that he understand 
or be advised that he is under arrest.33 

§ 2. Persons Subject to Arrest 

Any person capable of a crime is generaiiy atso li¬ 
able to arrest. 

Except in those cases noted in § 3 infra, all per¬ 
sons capable of committing crime are equally liable 
to arrest in all criminal cases, although no man should 
be arrested unless he is charged with such a crime 
as will at least justify holding him to bail when 
taken.3^ A mere intent to commit a crime does not 
justify an arrest ;35 nor should an arrest be made 
merely on suspicion.36 

An insane person, who is committing, or is about 
to commit, an act which would constitute a criminal 


offense if committed by a sane person may be ar¬ 
rested, for, although he may not be guilty of crime, 
he may lawfully be prevented from doing harm.37 

§ 3. —• Privileges and Exemptions 

By virtue of constitutional or statutory exceptions, 
certain classes of persons may be privileged from arrest 
under some circumstances. 

It is usually provided, by constitutional and stat¬ 
utory enactments in the various jurisdictions, that 
certain classes of persons, or persons performing cer¬ 
tain duties or engaged about certain kinds of busi¬ 
ness, shall be privileged from arrest except for the 
commission of treason, felony, or a breach of the 
peace.ss Such provisions, however, are founded on 
public policy, having due regard for the proper ad¬ 
ministration of affairs, and are not intended to shield 
those guilty of criminal offenses and the arrest 
of such persons is not void, as the exemption is only 
a personal privilege which the person is entitled to 
plead in abatement.'^® Since exemption from arrest 
is merely a personal privilege, it may be waived, and 
where a party goes to trial without claiming his 
privilege from arrest by plea or motion he waives his 
privilege.^^ Where an arrest is made, on a criminal 
charge, merely as a contrivance to get an exempt 
person into custody in a civil suit, it is illegal.42 


30. Stoncill V. Underwood, 124 S.E. 
845, 188 N.C. 475—Hadley v. Tin- 
nin, 86 S.E. 1017, 170 N.C. 84—5 C. 
J. p 387 note 25. 

31. Ala.—^Davis & AUcott Co. v. Boo¬ 
zer, 110 So. 28, 29, 215 Ala. 116, 
49 A.L.R. 1307. 

La.—^Berry v. Bass, 102 So. 76, 157 
La. 81. 

Mich.—^People v. Margelis, 186 N.W. 

488, 217 Mich. 423. 

5 C.J, p 387 note 26. 

Seizure for search 
Where an officer for the sole pur¬ 
pose of securing whiskey supposed to 
be on defendant's person, for the pur¬ 
poses of evidence, seized defendant 
without advising him that he was 
under arrest, there was not an arrest, 
as there was neither a present inten¬ 
tion to arrest, nor a submission to 
arrest.—^People v. Margelis, 186 N.W. 
488, 217 Mich. 423. 

32. State V. Gulczynski, 120 A. 88, 
2 W.W.Harr.(Del.) 120. 

XTo mentioxL of charge 
The fact that a person was not 
afterward charged with drunkenness 
in a public place, in the presence of 
officers, is conclusive that when they 
searched him, saying nothing of their 
purpose to arrest him for such crime, 
they did not arrest him therefor.— 
State V. McDaniel, 231 P. 965, 115 Or. 
187, affirmed 237 P. 373, 115 Or. 187. 
Question as to contents of package 
Where a uniformed officer merely 


approached defendant and asked him 
what he had in a package, defendant 
was not thereby placed under arrest. 
—State V. Gulczynski, 120 A. 88, 2 
W.W.Harr.(Del.) 120. 

33. Ala.—^Davis & Allcott Co. v. Boo¬ 
zer, 110 So. 28, 29, 215 Ala. 116, 49 
A.L.R. 1307. 

Mass.—Thompson v. Boston Pub. Co., 
189 N.E, 210. 

Mich.—^People v. Margelis, 186 N.W. 

488, 217 Mich. 423. 

5 C.J. p 387 note 27. 

34. Gandia v. People, 29 Porto Rico 
101—5 C.J. p 387 note 32. 

35. Ex p. Muckenfuss, 107 S.W. 1131, 
52 Tex.Cr. 467. 

36. Philips V. Leary, 100 N.T.S. 200, 
114 App.Div. 871. 

37. Mich.—Rohmer v. Labo, 157 N.W^. 
406, 191 Mich. 55. 

Miss,—Forsythe v. Ivey, 139 So. 615, 
162 Miss. 471. 

5 C.J. p 388 note 35. 

38. City of Janesville v. Tweedell, 
(Wis.) 258 N.W. 437—5 C.J. p 388 
note 37. 

Women 

In Wisconsin where a section of a 
statute provided that ‘‘no female shall 
be arrested in any action except for 
a wilful injury to person, character, 
or property," and where another sec¬ 
tion provided that a police officer 
could arrest "every person found in 
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the city in a state of intoxication, or 
engaged in any disturbance of the 
peace, or violating any law of the 
state or ordinance of such city,*' it 
was held that this latter provision 
superseded the section exempting wo¬ 
men from arrest, and consequently, 
where a woman was arrested because 
she possessed intoxicating liquor, she 
could properly be held in the sheriff's 
custody under the commitmentr nor 
did the fact that the word "he" was 
used in connection with a provision 
in the statute relating to punishment 
for the offense make the provision in¬ 
applicable to women.—City of Janes¬ 
ville V. Tweedell, (Wis.) 258 N.W. 437. 

39. Riegler v. Weimer, 192 N.W. 690, 
222 Mich. 421—5 C.J. p 388 note 38. 

Bastardy proceedings are not re¬ 
garded as strictly criminal, but they 
are so far of a criminal nature, that 
a person who is within the state only 
for the purpose of putting in special 
bail in an action in which he was 
arrested on a capias is not privileged 
from arrest on a charge of bastardy. 
—Riegler v. Weimer, 192 N.W. 690, 
222 Mich. 421. 

40. State V. Polacheck, 77 N.W. 708^ 
101 Wis. 427. 

41. Ex parte Emmett, 7 P.(2d> 
1096, 120 Cal.App. 349. 

42. Com. V. Daniel, 4 Pa,L.J.R. 49^ 
6 Pa.L.J. 330. 



§ 3 

Election officer or elector. Under constitutional 
and statutory provisions it has been held that, except 
for treason, felony, or breach of the peace, an elec¬ 
tion officer cannot be arrested at the polls on elec¬ 
tion day;43 and that the same privilege is accorded 
to an elector so that an arrest of a voter for illegal 
voting, made as the voter was leaving the voting 
booth, is illegal.^^ 

t^ongressmen or members of legislature. A con¬ 
gressman or member of a state legislature is not priv¬ 
ileged from arrest for the commission's or the threat¬ 
ened commission^® of a public offense. The consti¬ 
tutional privilege of senators and representatives 
from arrest in all cases “except treason, felony and 
breach of the peace,” during their attendance at the 
session and in going to and returning from the 
same,^*^ confers merely a privilege from arrest in 
civil cases, as explained in States § 35, United 
States § 18, for the terms of the exception from the 
privilege comprehend all criminal oifeiises. This 
was the construction of those words in England, as 
applied to parliamentary privilege, and American 
constitutions, using these same identical words, use 
them in the sense which they had been settled to 
mean in England.^® 

Federal officers. A federal officer or employee is 
not, as such, exempt from arrest for a violation of 
the criminal laws of the state but a United States 
army officer acting under authority of the secretary 
of war is not subject to arrest upon an order of a 
state court.®® 

The fact that an offender is engaged in carrying 
the United States mail does not give him any right 
to claim privilege from arrest for the commission 
of a criminal act, although the arrest may result 
in the temporary obstruction of the mails.®i 

Foreign ministers, legation officers, and consuls. 
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An ambassador or minister representing a foreign 
sovereign is exempt from all local jurisdiction, as 
is discussed in the title Ambassadors and^ Consuls 
§ 12 a (3); but a purported foreign minister not 
received and not accredited has been held not to be 
privileged from arrest in the United States.®^ The 
rule exempting foreign ministers and ambassadors 
from arrest also extends to legation officers, and it 
has been held that the secretary of a foreign lega¬ 
tion is within the privilege;®® but it has been held 
that, where such a person has been arrested on a 
criminal charge, under authority of a state court, a 
United States court has no authority to release him.®^ 

It has been held that consuls are subject to the 
local laws in civil and criminal cases, in the same 
manner as other foreign residents owing a temporary 
allegiance to the state, as such officers are not rep¬ 
resentatives of sovereign power as are ministers and 
ambassadors.®® 

Justice of the peace. A justice of the peace is 
not exempt from arrest for the commission of a 
criminal offense.®® 

Persons illegally brought zvithin jurisdiction. In 
some jurisdictions, a person may be lawfully arrest¬ 
ed and held for trial, under criminal process issued 
by a court of competent jurisdiction, even though he 
was brought within the jurisdiction of such court 
by fraud or force, after an illegal arrest made in 
another jurisdiction.®^ In other jurisdictions, how¬ 
ever, it has been held that in such case no jurisdic¬ 
tion has been acquired over his person and that he, 
consequently, should be discharged.®® 

Suitors and witnesses. In some Jurisdictions it 
has been held that the privilege from arrest granted 
to witnesses and suitors can be claimed only in civil 
cases.®® Accordingly, where a person, as a party in 
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43. Matter of Election Officers, 1 
Brewst.(Pa.) 182. 

44. Thomas v. Henderson, 61 So. 202, 
125 La. 292. 

45. Ex parte Emmett, 7 P.(2d) 1096, 
120 Cal.App. 349—5 C.J. p 388 note 
41. 

4S. U. S. V. Wise, (C.C.B.C.> 28 F. 
Cas.No.l6,746A, 1 Hayw. & H. 82. 

47. TJ.S.Const. art 1 § 6 cl 1. 

48. Ex parte Emmett, 7 P.(2d) 1096, 
120 CaLApp. 349—5 C.J. p 388 notes 
43-45. 

49. XJ.S.—TJ. S. V. Kirby, (Ky.) 7 
Wall. 482, 19 L.Ed. 278—^U. S. v. 
Hart, (C.C.Pa.) 26 P.Cas.No.15,316, 
Pet.C.C. 390, 2 Wheel.Cr.(N.Y.) 304. 

Me.—Penny v. Walker, 64 Me. 430, 
18 Am.R. 269. 

50. In re Turner, (Iowa) 119 F. 231. 


51. XT. S. V. Hart, (C.C.Pa.) 26 F. 
Cas.No.15,316, PetC.C. 390, 3 Wheel. 
Cr.(N.T.) 304—5 C.J. p 389 note 55. 

52. U. S. V, Skinner, (C.C.) 27 F.Cas. 
No.16,309, Brunn.Coll.Cas. 446, 2 
Wheel.Cr.(N.T.) 232. 

53. Ex. p. Cabrera, (C.C.Pa.) 4 F. 
Cas.No.2,278, 1 Wash.C.C. 232. 

54. Ex p. Cabrera, supra. 

55. Hall V. Coppell, (La.) 7 Wall. 
(U.S.) 542, 19 L.Ed. 244. 

56. Gross v. State, 117 N.B. 562, 186 
Ind. 581, 1 A.L.R, 1151. 

57. State v. Day, 12 N.W. 733, 734, 
68 Iowa 678—5 C.J. p 389 note 56. 
“It is argrued by counsel for ap¬ 
pellant that the motion for a dis¬ 
charge should have been sustained. 
The removal of the defendant to this 
state without warrant or authority 
may have been illegal under the laws 
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of Wisconsin. If It was, the par¬ 
ties guilty of the wrong are amena¬ 
ble to the laws of that state. But 
the courts of this state will not, upon 
a trial of an indictment upon a plea 
of not guilty, inquire as to whether 
or not the defendant was properly or 
improperly brought within the juris¬ 
diction of the court. A party can¬ 
not claim immunity from an offence 
charged upon any such ground.”— 
State V. Day, supra. 

Sa Kan.—State v. Simmons, 18 P. 
177, 39 Kan. 262. 

Neb.—^In re Robinson, 45 N.W. 267, 
29 Neb. 135, 26 Am.S.R. 378, 8 L. 
R.A. 398—^Kendall v. Aleshire, 45 
N.W. 167. 28 Neb. 707, 26 Am.S.R. 
307. 

59. Schwartz v. Dutro, (Mo.) 298 S 
, W. 769—5 C.J. p 388 note 64. 
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response to a citation, attends a legal tribunal in an¬ 
other state, he is not privileged from being arrested 
upon a criminal charge.60 Also, a defendant on trial 
on a criminal charge is not privileged from being 
arrested on another criminal charge,and where 
defendant, after a warrant and information has been 
withdrawn, voluntarily remains, and is served with 
a new warrant without objection, he cannot claim 
privilege from the service of the warrant of arrest 
because he is in the custody of the law. 62 

§ 4. Authority to Arrest under Warrant 

a. In general 

b. Who may serve 

c. Possession of warrant 

d. Exhibition of warrant or notice of au¬ 

thority 

e. Information of intention to arrest 

f. Person who may be arrested 

a. In General 

A duly Issued warrant authorizes the proper officer 
to make an arrest thereunder. 

A warrant legally and duly issued authorizes the 
proper officer to make an arrest thereunder,63 and it 
is the duty of the officer to carry out without delay the 
commands of a warrant which is valid in form and 
issued by a court of competent jurisdiction.®^ Fur¬ 
ther, if, before an indictment is returned, the officer 
has in his hands warrants from more than one coun¬ 
ty having jurisdiction for the arrest of the same per¬ 
son for the same offense he should execute the proc¬ 
ess first which first came into his hands or was is¬ 
sued first,®® and he cannot, in order to defeat the 


§ 4 

jurisdiction of the county from which such warrant 
issued, disregard the warrant and arrest the alleged 
offender without a warrant.®® The fact that a per¬ 
son is in custody under arrest without a warrant upon 
a charge of a misdemeanor will not preclude his sub¬ 
sequent arrest under a warrant charging a felony,®'^ 
and an arrest may be made under a warrant of a per¬ 
son who is in custody under an arrest made without 
a warrant®^ even though the latter arrest is illegal.®^ 
Conversely, an arresting officer who has purported 
to act under a warrant is not precluded from justify¬ 
ing an arrest on other grounds.*^® So, where a known 
officer \vho has in his possession both a legal and 
an illegal warrant purports to make an arrest under 
the illegal warrant, it has been held that the arrest 
may be justified under the legal warrant, since it is 
the sufficiency of the authority which the officer then 
has, rather than his acts or declarations concerning 
it, that is detenninative.7i 

Where an officer is authorized to act only under 
a warrant, except where the offense is committed in 
his presence, there is a presumption, when he makes 
an arrest, that he acted upon one of these alterna¬ 
tives. ^2 

b. Who May Serve 

(1) Warrant addressed to officer 

(2) Warrant addressed to private person 

(1) Warrant Addressed to Officer 

A warrant addressed to a particular officer by name 
or by designation of his office must be served by such 
officer or his duly authorized deputy; if addressed to a 
particular class of peace officers it must be served by an 
officer falling v\^lthln such class. 


60. Schwartz v. Dutro, supra. 

Not interference with court 
The arrest of accused, while he was 
attending court as a defendant in a 
divorce suit, was not unlawful as in¬ 
terfering with the orderly processes 
of such court.—Schwartz v. Dutro, 
(Mo.) 298 S.W. 769. 

61. Commonwealth v. Orowski, 29 
Pa.Dist 834. 

62. Com. V. Nicholson, 36 Pa.Co. 5o6. 

63. U.S.—Collier v. Vaccaro, (C.C.A. 
Md.) 51 F.(2d) 17, modifying (D. 
C.) Vaccaro v. Collier, 38 F.(2d) 
862—U. S. V. Kirsch, (C.C.A.N.Y.) 
16 P.(2d) 204—^U. S. V. Kirschen- 
blatt, 16 F.(2d) 202, 61 A.D.R. 416. 

Ky.—Ingle v. Commonwealth, 264 S. 

W. 1088, 204 Ky. 518. 

Issuance, form, contents, and return 
of warrant of arrest see Criminal 
L»aw §§ 316-329 [16 C.J. p 299 note 
61-p 311 note 51]. 

64. Malone y. Carey, (Cal.App.) 62 
P.(2d) 166. 


65. Spencer v. Commonwealth, 240 
S.W. 750, 194 Ky. 699. 

66. Spencer v. Commonwealth, su¬ 
pra. 

67. State v. Van Wormer, 173 P. 1076, 
103 Kan. 309, rehearing denied ISO 
P. 450, 103 Kan. 309. 

Prior arrest by constable 

That a constable of the same coun¬ 
ty had, in good faith, undertaken 
to arrest defendant for disturbing the 
peace and to deputize bystanders to 
guard and protect him did not affect a 
sheriffs right to arrest him on a war¬ 
rant charging a felony.—State v. Van 
tVormer, 173 P. 1076, 103 Kan. 309, 
rehearing denied 180 P. 450, 103 Kan. 
309. 

68. State v. Van Wormer, supra. 

69. People v. Bradley, 111 N.T.S. 626, 
58 Misc. 507. 

Separate and distinct arrest 
"Where a person has been wrong¬ 
fully arrested without a warrant, the 
subsequent proper issuance of a war¬ 
rant while he is in custody has been 
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held not to be a continuation of the 
illegal arrest but a separate and dis¬ 
tinct arrest conferring jurisdiction 
upon the court.—^People v. Bradley, 
111 N.T.S. 625, 58 Misc. 507. 

70. U. S. V. Gowen, (C.C.A.N.T.) 40* 
P.(2d) 593, certiorari granted Go- 
Bart Importing Co. v. U. S., 60 S.Ct. 
466, 281 U.S. 719, 74 L.Ed. 113S, 
reversed on other grounds 51 S.Ct. 
153, 282 U.S. 344, 75 li.Ed. 153. 

Void warrant 

In a prosecution for unlawful 
transportation of liquor, the fact that 
the sheriff, when he arrested accused, 
acted under a void warrant did not 
preclude proof that the sheriff was al¬ 
so acting on probable cause, so that 
he was authorized to arrest accused, 
since the void warrant could not de¬ 
stroy the probable cause the sheriff 
had at the time of arrest.—^Keel v. 
State, (Miss.) 169 So. 653. 

71. State v. Kirby, 24 N.C. 201. 

72. Davis v. Pacific Tel., etc., Co., 
57 P. 764, 127 Cal. 312. 
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A peace officer may make an arrest under a war¬ 
rant directed either to peace officers of his class gen¬ 
erally, or to him by name, or by the designation of 
his office.73 He, however, has no right to make an 
arrest under a warrant directed to peace officers of 
another class. 

Right of private person to execute. Unless prop¬ 
erly deputized, a private citizen cannot justify an 
arrest because he has in his possession a warrant, 
not addressed to him, for the arrest of the person 
sought to be taken.*^5 So, under a notice for the 
arrest of a naval straggler or deserter, taking the 
place of a warrant and referring to “civil officers” as 
the persons who are to make the arrest, one not a 
civil officer is not authorized to arrest the deserter.76 

Execution by special officer. Usually, to create a 
person a special officer, and to justify him in making 
an arrest, the writ should be specially directed to 

him.'^7 

Right of officer to deputise. A sheriff, being the 
highest peace officer within his jurisdiction, may, 
when a warrant is directed to him, issue his warrant 
deputizing another or others to execute it,78 although 
it is generally required that he do so in writing. 
The sheriff to whom a warrant is addressed may act 
through one of his deputies, although the warrant is 
not in terms addressed to the deputy.^^ Where a 
person is specially deputized to make an arrest, his 
act is just as valid as would have been the act of a 
duly constituted regular officer,but one who is 
merely specially deputized to make an arrest can¬ 
not, like a general deputy, authorize another to make 

the arrest in his absence,^^ 


An inferior peace officer to whom a warrant is 
directed cannot authorize any one else to execute 
it, either verbally or otherwise and even under 
a statute providing for arrests both by a peace officer 
and by a private person, a peace officer has no au¬ 
thority to deputize a private person to arrest an¬ 
other under a warrant.^^ 

(2) Warrant Addressed to Private Person 

An arrest under a warrant may be made by a private 
person to whom the warrant is addressed. 

A private person may lawfully execute any war¬ 
rant directed to him by name.^5 a justice of the 
peace may, it has been held, deputize a person to act 
as a constable in serving a warrant of arrest,36 but 
such an appointment cannot be made and executed in 
violation of direct provisions of a statute to the con¬ 
trary as to the right of private persons to arrest.^*^ 
Likewise, although it has been intimated that the 
better practice is to direct a warrant to a regular 
officer, yet a warrant may be directed to a private 
person, and executed by him in such capacity.SS 

c. Possession of Warrant 

The warrant must at the time of arrest be In the 
possession of and with the person purporting to act 
thereunder or of one with whom he Is acting in con¬ 
junction. 

Where a warrant has been issued, and the circum¬ 
stances are such as to render an arrest without a 
warrant illegal, neither a private person nor an officer 
has a right to make an arrest, unless he has the 
warrant with him at the time,S3 even though the per¬ 
son arrested knows that a warrant has been issued.^^^ 
Accordingly, where the warrant is at the officer's 


73. state v. Grantham, 249 P. 758, 30 
Ariz. 591—5 C.J. p 389 note 65. 

‘74. State v. Wenzel, 77 Ind. 428— 
5 C.J. p 390 note 66. 

Power of sheriff to arrest under a 
warrant addressed to constable and 
vice versa see Sheriffs and Consta¬ 
bles § 44 [57 C.J. p 782 notes 51, 
643. 

75. Jett V. State, 236 S.W. 621, 151 
Ark. 439—5 C.J. p 390 notes 67, 75. 

76. People v. Hamilton, 170 N.Y.S. 
705, 183 App.Div. 55, 36 N.T.Cr. 472. 

77. Stephenson v. State, 249 S.W. 
492, 93 Tex.Cr. 578—5 C.J. p 390 
note 68. 

Indorsement on capias 

The authority of a particular per- 
rson authorized by a justice of the 
peace to serve a warrant is sufficient¬ 
ly designated by indorsement on the 
capias, naming* him, to perform that 
duty.—Stephenson v. State, 249 S.W. 
492, 93 Tex.Cr. 578. 

78. Winkler v. State, 32 Ark. 539—5 
C.J. p 390 note 69. 


79. Peo. V. Moore, 2 Dougl.CMich.) 
1—5 C.J. p 390 note 71. 

80. State ex rel. Rhoades, 20 So. 894, 
48 La.Ann. 1363. 

81. Parish v. State, 30 So. 474, 130 
Ala. 92—^Brown v. State, 20 So. 103, 
109 Ala, 70—5 C.J. p 390 note 73. 

sa. Ala.—^Lewis v. State, 59 So. 577, 
178 Ala. 26. 

Va.—Randolph v. Commonwealth, 134 
S.E. 544, 145 Va. 883, 47 A.L.R. 1084. 

83. Ala.—Lewis v. State, 59 So. 577. 
178 Ala. 26. 

Del.—State v. Ward, 5 Del. 496. 

5 C.J. p 390 note 72. 

84. Mann v. Commonwealth, 82 S. 
W. 438, 118 Ky. 800, 26 Ky.L. 723. 

85. Conn.—^Dehm v. Hinman, 15 A. 
741, 56 Conn. 320, 1 L.R.A. 374. 

Tex.—^Doughty v. State, 33 Tex. L 
5 C.J. p 390 note 74. 

86. State V. Seery, 64 N.W. 631, 95 
Iowa 652. 

87. Com. V. West, (Ky.) 113 S.W. 
76—5 C,J. p 390 note 76 [a]. 
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88. Com. V. Blair Co. Jail Warden, 8 
Pa.Dist. 159, 21 Pa.Co. 488. 

89. Ga.—Giddens v. State, 113 S.E. 
386, 164 Ga. 54. 

Ill.—People V. Pischetti, 273 IlI.App. 
215. 

La.—Hunter v. Laurent, 104 So. 747, 
158 La. 874. 

Mich.—^Kratzer v. Matthews, 206 N.W. 
982, 233 Mich. 452. 

Va.—Crosswhite v. Barnes, 124 S.E. 

242, 139 Va. 471, 40 A.L.R. 54. 

5 C.J. p 391 note 79. 

Warrant in bn^gy two hundred yards 
away 

Where an officer with a warrant 
for the arrest of accused in his pos¬ 
session drove to the home of accused 
and left the warrant in a buggy some 
two hundred yards from the house 
where the arrest was made, the offi¬ 
cer was in such actual possession of 
the warrant as to make the resist¬ 
ance of accused unlawful.—State v. 
Shaw. 89 S.E. 322, 104 S.C. 359. 

80. Hunter v. Laurent, 104 So. 747, 
158 La. 874—5 C.J. p 391 note 80. 
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house some distance from the scene of the arrest, 
or in the hands of another officer who is not at the 
scene of arrest, qj- in the central office of a city 
detective bureau,the arrest is unlawful. 

Where, however, two or more officers are acting 
jointly, the possession of the warrant by one is a 
sufficient justification for an arrest by the others 
and so an arrest by an officer of a city while assist¬ 
ing a deputy sheriff, in conjunction with whom he 
had a warrant, is lawful.^® Also, the act of an of¬ 
ficer who does not have the warrant, in going into 
the house of accused to arrest him, while the other 
officer who has the warrant stands nearby, is justified 
by the warrant, but in such case the officer must in¬ 
form defendant of his authority, and if the warrant is 
demanded or required the arrest should not be made 
until the warrant is produced.^® 

Where an officer, armed with a warrant of arrest, 
calls upon a citizen or another officer for assistance, 
the latter may make the arrest, although not in ac¬ 
tual possession of the warrant,^'^ provided the offi¬ 
cer whom they are assisting is present, or near, and 
acting in the arrest.^^ 

d. Exhibition of Warrant or Notice of Author¬ 
ity 

(1) When arrest made by known peace 

officer 

(2) When arrest made by private person 

or one not known as peace officer 

(1) When Arrest Made by Known Peace Of¬ 
ficer 

A known peace officer who undertakes to make an 


arrest under a warrant generally Is not required to show 
his warrant before tho arrest. 

A sworn peace officer, commonly known as such 
and acting within the limits of his jurisdiction, is 
generally not bound to show his warrant to the per¬ 
son to be arrested before the arrest has been made,9^ 
and this is true even though it is demanded of him,^ 
the reason for the rule being that every one is bound 
* to know the character of an officer when acting with¬ 
in his proper jurisdiction, and is bound to submit 
peaceably to the arrest before he can demand that 
the cause thereof be made known to him ,2 and a fur¬ 
ther reason is the possible inexpediency of requiring 
an officer in all cases to show his warrant before mak¬ 
ing the arrest.^ Accordingly, it is considered that 
the arrest, the explanation, and the reading of the 
warrant, when demanded, are successive steps which 
cannot all occur at the same time.^ It has been stated 
in some cases that the officer is required to exhibit 
the warrant if demanded,5 but this probably means 
no more than that the warrant must be exhibited at 
the time of the arrest, and not necessarily before 
taking the person into actual or potential custody.^ 
Where the officer is resisted at the outset and there 
is danger of the prisoner’s escape, the officer is not 
bound to exhibit his warrant until the prisoner is 
secured^ After the person has submitted to the ar¬ 
rest or acquiesced in the authority of the officer, 
however, the latter should, if demanded, acquaint 
the former with the cause of the arrest, either by 
stating the substance of the warrant to him, or by 
reading it to him,^ but in no case is the officer re¬ 
quired to allow the warrant to go out of his immedi- 


91. Adams v. State, 48 S.E. 910, 121 
Ga. 163. 

But in an action for an assault by 
a third person on the officer it was 
held that, where an officer arrested 
one for whom he had a warrant, 
which was not on his person, but a 
mile away, at his house, and the 
one arrested quietly submitted the 
officer was not bound to show the 
warrant on the demand of a third 
person if he was known to be an offi¬ 
cer.—State V. Beal, 87 S.E. 416, 170 N. 
C. 764. 

92. Ga.—Giddens v. State, 113 S.E. 
386, 154 Ga. 54. 

Mich.—^McCullou^h v. Greenfield, 95 
N.W. 532, 133 Mich. 463, 62 L.R.A, 
906, 1 Ann.Cas. 924. 

93. People v. Fischetti, 273 Ill.App. 
215. 

94. Mich.—^Kratzer v. Matthews, 206 
N.W. 982, 233 Mich. 452. 

Pa.—Commonwealth v. Black, 12 Pa. 
Co. 31. 

5 C.J. p 391 note 81. 

6C.J.S.--37 


“It is not necessary that every per¬ 
son thus called upon to assist should 
be in the actual possession of a war¬ 
rant. It is sufficient if the officer 
requesting assistance is clothed with 
authority to make the arrest. The 
warrant in his possession will jus¬ 
tify all acting under his direction.”— 
Commonwealth v. Black, 12 Pa.Co. 31, 
32. 

95. Lee v. State, 85 S.W. 804, 47 Tex. 
Cr. 620. 

96. Adams v. State, 57 So. 691, 175 
Ala. 8, 

97. Ga.—Hill v. State, 68 S.E. 614, 
8 Ga.App. 77. 

Pa.—Com. V. Black, 12 Pa.Co. 31, 2 
Pa.DisL 46, 

Tex.—^Kirbie v. State, 5 Tex.App. 60. 

98. Peo. V. Moore, 2 Dougl.(Mich.) 
1—5 C.J. p 391 note 84. 

99. Pa.—Com. v. Black, 12 Pa.Co. 31. 
W.Va.—State v. Brown, 114 S.E. 372, 

91 W.Va. 709—State v. Long, 108 

S.E. 279, 88 W.Va. 669. 

[ 5 C.J. P 392 note 86. 
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1. Va.—Crosswhite v. Barnes, 124 
S.B. 242, 139 Va. 471, 40 A.L.II. 54, 

V7.Va.—State v. Long, 108 S.E. 279, 
88 W.Va. 669. 

5 C.J. p 392 note 87. 

2. Pa.—Commonwealth v. Black, 12 
Pa.Co. 31. 

Va.—state v. Long, 108 S.E. 279, 88 
W.Va. 669. 

5 C.J. p 392 notes 88, 89. 

3 . Del.—State v. Townsend, 5 Del. 
487. 

Pa.—Commonwealth v. Black, 12 Pa. 
Co. 31. 

4. S.C.—State v. Shaw, 89 S.E. 322, 
104 S.C. 359. 

Ya.— Cross white v. Barnes, 124 S.E. 
242, 139 Va, 471, 40 A.L.K. 54. 

5. Crosswhite v. Barnes, supra—5 C. 
J. p 392 note 90. 

6. Bellows V. Shannon, 2 Hill (N.T.) 
86 —5 C.J. p 392 note 91. 

7. Crosswhite v. Barnes, 124 S.E. 
242, 139 Va. 471, 40 A.L.R. 54— 
5 C.J. p 392 note 92. 

8. Crosswhite v. Barnes, supra—5 C. 
[ J. p 393 notes 98-1, 
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ate possession.^ The only effect of the failure to 
exhibit the warrant when required or to give notice 
of it is to deprive the officer of the protection which 
the law would otherwise give him in the discharge 
of his duties,and the court will not turn the prison¬ 
er loose, although the arrest was unlawful, where a 
regular warrant is subsequently issued.^^ 

Where nothing to the contrary appears, it will be 
presumed that the official character of the officer 
making an arrest is known to the person sought to be 

arrested. 

Giving notice of warrant. Ordinarily notice that 
the officer has a warrant which he is executing should 
be given, so that there may be no excuse for re¬ 
sistance but circumstances may afford sufficient 
notice of this fact and dispense with the necessity of 
using any formal words,since the useless formal¬ 
ity of telling one what he already knows is not re- 
quired.i5 Resistance before the officer has time to 
give the information will excuse the giving of it.i® 

(2) When Arrest Made by Private Person or 
One Not Known as Peace Officer 

A private person or a peace officer not known as 
such must, as a rule, show his warrant or otherwise 
give notice to the person he seeks to arrest of the au¬ 
thority under which he is acting. 

An officer not commonly known as such, or one 
who is acting outside of his proper and well-known 
jurisdiction, must give notice of his authority to the 
one sought to be arrested, either by showing his 
warrant when demanded or at least by giving the 
substance of the warrant. If he neglects or fails to 
do so resistance on the part of the person whom he 
seeks to arrest will be justified.i7 This rule is par¬ 
ticularly applicable where the arrest is made by one 
specially deputized for this purpose, whose official 
character and purpose would not ordinarily be known 


or recognized.^^ However, the omission of one oth¬ 
er than a known officer to show the warrant or make 
known his authority will not justify one in resisting 
arrest, if he in fact already knows, or on reasonable 
and probable grounds, believes, that he is under a 
charge of felony, that a warrant is out for his arrest, 
and that the arrest attempted is really in consequence 
of the warrant and in execution of the same.^^ Jt 
seems that it will be unnecessary for the officer to 
show his warrant or otherwise to indicate his au¬ 
thority when there is resistance, actual or appre¬ 
hended, from the beginning, on the part of the one 
sought to be arrested.20 

e. Information of Intention to Arrest 

When the person arrested is aware that a warrant 
for his arrest has been issued, and is also aware of 
the offense with which he is charged, he need not be 
informed before his arrest of the intention to make 
it. 

Under some statutes it is the officer’s duty, if act¬ 
ing under a warrant, to inform the person about to 
be arrested of the intention to arrest him and the 
offense with which he is charged; but if defendant 
in the warrant knows that the officer has it, and 
knows the offense charged against him, it is not nec¬ 
essary that the officer give such information before 
arrest.2i 

f. Person Who May Be Arrested 

A warrant authorizes the arrest only of the person 
named in it. 

Where an officer attempts an arrest under a war¬ 
rant he has authority to arrest only the person named 
in the warrant. Accordingly, a warrant of arrest 
naming one person is no justification for arresting 
any person other than the one named; and this is 
true even though it was intended that the warrant 
should designate the person who was actually arrest¬ 
ed but who was not named .22 however, it is 


9 . state V. Phinney, 42 Me. 384—5 
C.J. p 393 note 97. 

10- State V. Phinney, 42 Me. 384—5 
C.J. p 393 note 2. 

11. State V. Sutter, 7G S.E. 811, 71 
W.Va, 371, 43 L.R.A.(N.S.) 399— 
5 C.J. p 393 note 3. 

12. State V. Shaw, 89 S.E. 322, 104 
S.C. 359. 

13. Commonwealth v. Black, 12 Pa. 
Co. 31—5 C.J. p 392 note 93. 

14. Franklin v. Amerson, 45 S.E. 698, 
118 Ga. 860, 863—5 C.J. p 393 note 
04. 

15. Ala .—King v. State, 8 So. 120, 80 
Ala. 43, 18 Am.S.R. 80. 

Ark.—^Appleton v. State, 33 S.W. 1066, 
61 Ark. 590. 

5 C.J. p 393 note 95. 


le. Bellows V. Shannon, 2 Hill (N. 
T.) 86—5 C.J. p 393 note 96. 

17. Ga.—^McCracken v. State, 105 S. 
E. 487, 150 Ga. 718. 

S.C.—^Hodge V. Piedmont & N. Ry. Co., 
95 S.E. 138, 109 S.C. 62. 

Va.—^Randolph v. Commonwealth, 134 
S.E. 644, 145 Va. 883, 47 A.L.R. 
1084. 

5 C.J. p 393 note 4. 

18. Randolph v. Commonwealth, su¬ 
pra—5 C.J. p 394 note 5. 

19. Robinson v. State, 18 S.E. 1018, 
93 Ga. 77, 44 Am.S.R. 127. 

20. State v. Gay, 44 P. 411, 18 Mont 
51—6 C.J. p 394 note 7. 

21. Hickey v. Commonwealth, 215 
S.W. 431, 185 Ky. 670. 

22. West V. Cabell, (Tex.) 14 S.Ct 
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752, 163 U.S. 78, 38 L-Ed. 643—6 C. 

J. p 304 notes 14, 15. 

trader a search warrant 

(1) Where a warrant for the search 
of defendant’s employer’s premises 
was obtained, and as a result of such 
search liquor was found on the prem¬ 
ises, such warrant did not authorize 
the arrest of defendant, who was 
found upon the premises, and who il¬ 
legally possessed liquor, where the 
name of defendant did not appear in 
the warrant, and where defendant was 
not in control of the liquor found on 
the premises of his employer.—State 
V. Smith, (Mo.App.) 285 S.W. 1030. 

(2) Where by statute it was pro¬ 
vided that the parties found on the 
premises for which a search warrant 
had been issued, could be arrested, 
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shown that such person is known by the name given 
in the warrant as well as by his real name,23 or if 
it is shown that the statute authorizes the designa¬ 
tion by a fictitious name of a person whose name is 
unknown,24 the person intended by the fictitious 
name may be lawfully arrested. Where a person 
is wrongly named in a warrant, or where a fictitious 
name is inserted, the officer has no authority to in¬ 
sert the true name of the person sought and to then 
execute the warrant, and an arrest under such cir¬ 
cumstances is unauthori2ed.25 

Private person called to assist Although an offi¬ 
cer is not justified in arresting a person by a wrong 
name, a private person, when called on for assist¬ 
ance to make such an arrest by a known public offi¬ 
cer, will be protected.26 

§ 5. Authority to Arrest without Warrant 

a. In general 

b. Crime in "presence” of officer 

c. Fugitive from justice from another 

state or country 

d. Person obstructing justice 

e. Arrest for military offenses 

a. In General 

Except as precluded by constitutional and statutory 
provisions and subject to the limitations imposed by 
them, an arrest, In cases where the public security de¬ 
mands it, may be made without a warrant. 


The constitution of the United States declares 
that the people shall "be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures,” and that "no warrants shall 
issue, but upon probable cause, supported by oath 
or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seiz¬ 
ed. This provision of the constitution of the Unit¬ 
ed States and similar provisions of state constitutions, 
have been held not to prohibit arrest without a war¬ 
rant, but simply to prohibit the unauthorized issu¬ 
ance of a warrant without the proper oath or affirm- 
ation.27 Further, as will be seen from the title Con¬ 
stitutional Law § 584 [12 C.J. p 1204 notes 87, 88] 
statutes may under proper restrictions authorize an 
arrest without a warrant notwithstanding the con¬ 
stitutional guaranty against deprivation of the indi¬ 
vidual of liberty without due process of law, and 
also the legislature may, in the exercise of its police 
power, authorize an arrest without a warrant, either 
for felony or misdemeanor,28 so long as it does not 
infringe thereby the rights reserved by the constitu¬ 
tion for the people.23 

However, it has always been the rule at common 
law that, except in cases where the public security 
has demanded it, discussed in the following sections, 
arrest without a warrant is deemed to be unlaw¬ 
ful,3 o and the right is now commonly defined and 
limited by statute,3i and where the right is so regu- 


and where, acting under a warrant 
authorizing the search of premises 
for illegal liquor and authorizing the 
arrest of all “persons and parties” 
found therein, peace officers searched 
the premises without finding any 
contraband, but did arrest defendant, 
who was on the premises, for unlaw¬ 
ful possession of intoxicating liquor, 
it was held that such arrest was not 
authorized under the warrant, since 
an arrest under the statute could be 
made only as an incident to the dis¬ 
covery of liquor on the premises un¬ 
der the search warrant.—State v. Ta¬ 
tar, 152 S.B. 748, 108 W.Va. 709. 

(3) On the other hand, officers 
searching premises under a warrant 
may lawfully detain all persons found 
therein until the search is concluded. 
—City of Ol 3 ’’mpia v. Culp, 240 P. 362, 
136 Wash. 694—-City of Olympia v. 
Culp, 240 P. 360, 136 Wash. 374. 

53. Mead v. Haws, 7 Cow.(N.T.) 332 
—'Griswold v. Sedgwick, 6 Cow.(N. 
T.) 456. 

54. Tidball v. Williams, 8 P. 351, 2 
Ariz. 50—5 C.J. p 394 note 17. 

25. Colo.—^Harris v. McReynolds, 61 
P. 1016, 10 Colo.App. 532. 

Tex.—^Newburn v. Durham, 32 S.W. 
112, 10 Tex.Civ.App. 655—Alford v. 
State, 8 Tex.App. 545, 


23. McMahan v. Green, 34 Yt. 69, 80 
Am.D. 665—5 C.J. p 394 note 19. 

27. U. S.—Elrod v. Moss, (C.C.A.S.a) 
278 F. 123. 

Ky.—Commonwealth v. Marcum, 122 
S.W. 215, 135 Ky. 1, 24 L.Il.A.(N.S.) 
1194. 

Mass.—Commonwealth v. Phelps, 95 
N.E. 868, 209 Mass. 396, Ann.Cas. 
1912B 566. 

Pa.—Commonwealth v. Stubler, 84 Pa. 
Super. 32—Com. v. Krubeck, 23 Pa. 
Co. 35. 

S.C.—State V. Byrd, 51 S.B. 542, 72 S. 
C. 104. 

Tex.—Crippen v. State, 189 S.W. 496, 
80 Tex.Cr. 293. 

5 C.J. p 395 note 27. 

28. Mich.—^Burroughs v. Eastman, 
59 N.W. 817, 101 Mich. 419, 45 Am. 
S.R. 419, 24 L.R.A. 859. 

S,C.—State V. Byrd, 51 S.E. 642, 72 
S.C. 104. 

5 C.J. P 396 note 32. 

Pallure to show driver’s license on 
demand 

A statute requiring a nonresident 
driver of a motor vehicle to exhibit 
his driver's license on demand of a 
police officer, and authorizing an ar¬ 
rest without a warrant of anyone re¬ 
fusing to show his license on demand, 
is a reasonable exercise of the police 
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power.—^Pine v. Okzewski, 170 A. 825, 
112 N.J.Law 429, reversing 168 A. 48, 
111 N.J.Law 172. 

Transportation of liquor 
A statute authorizing an arrest 
without a warrant of a person trans¬ 
porting liquor is a constitutional 
exercise of the police power.—Com¬ 
monwealth V. Sullivan, 91 Pa.Super. 
544. 

Violation of traffic laws and regula¬ 
tions 

A statute relative to powers of 
traffic officers, particularly as to mak¬ 
ing arrests with or without warrant, 
when confined to matters that prop¬ 
erly pertain to lawful enforcements 
of traffic laws and regulations, are not 
violative of any provision of organic 
law.—State v. Smith, 101 So. 350, 88 
Fla. 151. 

29. Ex parte Rhodes, 79 So. 462, 202 
Ala. 68, 1 A.L.R. 568, denying cer¬ 
tiorari Rhodes v. McWilson, 77 So. 
465, 16 Ala.App. 315, and overruling 
Children v. State, 47 So. 70, 156 Ala. 
96. 

30. Matter of Way, 1 N.W. 1021, 41 
Mich. 299—5 C.J. p 395 note 28. 

31. Mo.—State v. Padgett, 289 S.W. 
954, 316 Mo, 179. 

N.J.—State v. Be Hart» (C.P1.> 129 
A. 427. 
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lated, an arrest without warrant except as authoriz¬ 
ed by statute is illegal.^^ Where, however, the cir¬ 
cumstances bring the case within the statute, it is 
the right^^ and duty^^ of a peace officer or other 
person to make an arrest without a warrant; but 
where he acts without a warrant the person mak¬ 
ing the arrest acts at his peril^s 

An officer authorized to make an arrest with a war¬ 
rant needs none when the person he takes charge of 
surrenders himself, 36 and a person submitting to an 
arrest without a warrant cannot thereafter complain 
that the person making the arrest had no warrants'^ 

An illegal arrest without a warrant does not af¬ 
fect the jurisdiction of the court, where defendant 
submits to the jurisdiction by pleading guilty.^S 

Offense in presence of court A court may verbal¬ 


ly order an officer to make an arrest for an offense 
committed in its presence, and the officer will be pro¬ 
tected in making such arrest.39 

Burden of proof. In the arrest of a person with¬ 
out a warrant, the burden of proof is with the per¬ 
son arresting or causing the arrest to show that the 
arrest was lawful.'^ o 

b. Crime in ‘‘Presence** of Officer 

In order that an offense may be regarded as one 
In the ^'presence'' of an officer, the facts constituting 
It must be revealed in his presence and he must have 
knowledge that it is being committed. 

As a rule two elements must concur to constitute 
an offense in the presence of the officer: (1) The 
facts or elements constituting the offense must be 
revealed in the presence of the officer.^l (2) The 


Okl.—Marple v. State, (Cr.) 1 P.(2d) 
836. 

5 C.J. p 395 note 29. 

32. Ariz.—^Adair v. Williams, 210 P. 

853, 24 Ariz. 422. 26 A.L.R. 278. 
Conn.—Sims v. Smith, 161 A. 239, 115 
Conn. 279. 

Ind.—^Mor^an V. State, 151 N.E. 98, 197 
Ind. 374. 

Ky.—^Vinson v. Commonwealth, 293 
S.W. 984, 219 Ky. 482—Fitzpatrick 
V. Commonwealth, 275 S.W. 819, 210 
Ky. 385—Simmons v. Common¬ 
wealth, 262 S.W. 972, 203 Ky. 621. 
Mich.—People v. Bendoni, 248 N.W. 
627, 263 Mich. 295. 

Miss.—^Webb v. Town of Sardis, 108 
So. 442, 143 Miss. 92. 

Mont.—State v. Bradshaw-, 161 P. 710, 
53 Mont. 96. 

N.J.—State V. De Hart, (C.P1.) 129 A. 
427. 

Okl.—^Matthews v. State, 282 P. ISO, 
45 Okl.Cr. 110—Smith v. State, (Cr.) 
244 P. 52. 

Pa.—Commonwealth v. Smith, 43 Pa. 
Co. 93. 

Tex.—Texas, etc., R. Co. v. Parsons, 
(Civ.App,) 109 S.W. 240, affirmed 
102 Tex. 157, 113 S.W. 914, 132 Am. 
S.R. 857—Woods v. State, 46 S.W. 
(2d) 704, 119 Tex.Cr. 43—Roberts 
V. State, 17 S.W.(2d) 42, 112 Tex. 
Cr. 429. 

Vt.—Mazzolini v. Gifford, 98 A. 904, 
90 Yt. 352. 

5 C.J. p 396 note 30. 

See City of Chicago v. Delich, 193 Ill. 

App. 72, 74. 

Provocation by officer 
A peace officer cannot legally make 
an arrest without a warrant for an 
offense claimed to have been commit¬ 
ted in his presence, where he himself 
provokes or brings about the offense. 
—Scott V. Feilschmidt, 182 N.W. 382, 
191 Iowa 347. 

Statute strictly construed 
The power of municipal officers to 
arrest without a warrant for quasi 


criminal violations of ordinances 
should not be enlarged beyond that 
expressly granted or necessarily im¬ 
plied, and such authorization will 
be strictly construed.—^Rodgers v. 
Schroeder, 287 S.W. 861, 220 Mo.App, 
575. 

Zn Georgila 

(1) It is provided by statute that 
an arrest for a crime may be made 
by an officer without a warrant only 
if the offense is committed in the 
presence of the officer, or the offender 
is endeavoring to escape, or if for 
other cause there is likely to be a 
failure of justice for want of an offi¬ 
cer to issue a warrant, and under 
such statute, where the facts justi¬ 
fying an arrest without a warrant do 
not exist, the arrest is illegal.—Jen¬ 
kins V. State, 59 S.B. 435, 3 Ga.App. 
146. 

(2) Where it does not appear that 
there is likely to be a failure of jus¬ 
tice, the arrest without a warrant 
is illegal.—Giddens v. State, 108 S.E. 
7SS, 152 Ga. 195—5 C.J. p 401 note 86. 

(3) “Likely to be a failure of jus¬ 
tice” imports “probable ground for 
believing that there will be a fail¬ 
ure of justice,” and the mere possi¬ 
bility of there being a failure of jus¬ 
tice is not sufficient.—Giddens v. 
State, supra. 

33. U.S.—Collier v. Vaccaro, (C.C.A. 
Md.) 51 F.(2d) 17, modifying (D. 

C.) Vaccaro v. Collier, 38 P.(2d) 
862—McWalters v. U. S., (C.C.A. 
Cal.) 6 F.(2d) 224—^In re Kosopud, 
(D.C.Ohio) 272 P. 330—Carico v. 
Wilmore, (D.C.Va.) 51 F. 196. 

Ala.—^Wilson v. Orr, 97 So. 133, 210 
Ala. 93—Mangino v. Todd, 98 So. 
323, 19 Ala.App. 486. 

Cal.—^Ex parte Ajuria, 207 P. 515, 67 
Cal.App. 667. 

Conn.—^McKenna v. Whipple, 118 A. 
40, 97 Conn. 695. 

D.C.—Holmes v. U. S., 56 App.D.C. 
183, 11 F.(2d) 569. 
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N.T.—^Zucker v. Zarembowitz, 168 N. 
Y.S. 805, 181 App.Div. 288—^People 
ex rel. Wojek v. Henderson, 235 N. 
Y.S. 173, 134 Misc. 228. 

Pa.—Commonwealth v. Krubeck, 23 
Pa.Co. 35. 

Tex.—Callicut v. State, (Cr.) 68 S.W. 
(2d) 1047—Welchek v. State, 247 
S.W. 524, 93 Tex.Cr. 271. 

Va.—^Byrd v. Commonwealth, 164 S. 

E. 400, 158 Ya. 897. 

5 C.J. p 395 note 28. 

34. Mont.—State v. District Court 
of Fourth Judicial Dist., in and for 
Ravalli County, 232 P. 201, 72 
Mont. 213. 

Or.—^Martin v. Cambas, 293 P. 601, 
134 Or. 257. 

Wis.—Hoch V. State, 225 N.W. 191, 
199 Wis. 63. 

Duty to pursue 

“It is the duty of an officer on be¬ 
ing informed that a felony has been 
or is being committed to pursue and 
capture the offender if possible, and 
in order to do so to secure all avail¬ 
able information.”—^Duda v. State, 6 
S.W. (2d) 115, 116, 109 Tex.Cr. 573. 

35, Conn.—^McKenna v. Whipple, 
118 A. 40, 97 Conn. 695. 

Mich.—People v. Ward, 196 N.W. 971, 
226 Mich. 45. 

33. Taft V. Hyatt, 181 P. 561, 105 
Kan. 35, denying rehearing 180 P. 
213, 105 Kan. 35. 

37. State V, Cody, 241 P. 983, 116 Or. 
509. 

33. People V. Lowerie, 128 N.W. 741, 
163 Mich. 514—5 C.J. p 396 note 
31. 

38. Commonwealth v. McGahey, 11 
Gray (Mass.) 194—5 C.J. p 396 
note 34. 

40. Ford V. Oceanic Steamship Co., 
3 Hawaii Fed. 239. 

41. Hughes V. State, 238 S.W. 588, 
595, 145 Tenn. 544, 20 A.L.R. 544. 

What constitutes reasonable and 
probable grounds of suspicion jus- 
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ofiiicer must perceive and have knowledge that such 
offense is being committed.42 As here used, even 
though an offense is actually being committed in the 
officer’s immediate vicinity, the offense is not in his 
‘^presence,” so as to justify an arrest without a 
warrant, if he does not know of its commissions^ 
Accordingly, where the officer does not know of the 
commission of an offense in his immediate vicinity 
until after a search, the offense is not in his “pres¬ 
ence” so as to justify an arrest without a warrants^ 


§ 5 

Merely being near enough to see, but not seeing, is 
not sufficient,'^5 unless the failure to see is due to 
darkness^6 and the lack of seeing is made up for by 
hearings'^ 

An offense is committed in the presence or view 
of an officer, within the meaning of the rule author¬ 
izing an arrest without a warrant when the officer 
receives knowledge of the commission of an offense 
in his presence through any of his senses,or by in- 


tifying arrest without warrant gen¬ 
erally see infra § 6 d. 

“An officer may without a warrant 
arrest a person for a public offense 
committed in his presence. That 
means that the offense, or the facts 
constituting the offense, must be re¬ 
vealed in the presence of the officer. 
An officer cannot lawfully arrest a 
person without a warrant and search 
his person for the purpose of ascer¬ 
taining whether or not he has vio¬ 
lated the law. Even if the person 
arrested were in fact violating the 
law, the offense was not in legal 
contemplation committed in the pres¬ 
ence of the officer, and such an ar¬ 
rest is unauthorized where the facts 
constituting the offense are incapa¬ 
ble of being observed, or are not 
observed by the officer.”—^Hughes w 
State, supra. 

Bottle protruding from poclcet 

Seeing a bottle protruding from 
a pocket of a person was insufficient 
alone to justify an arrest without a 
warrant, it being merely a suspicion 
that a misdemeanor was being com¬ 
mitted.—Snyder v. U. S., (C.C.A.W. 
Va.) 285 F. 1, reversing (D.C.) U. S. 
V. Snyder, 278 P. 650. 

42. Ky.—^Montford v. Common¬ 

wealth, 244 S.W. 293, 196 Ky. 780., 

Wis.—Mantei v. State 245 N.W. 683,• 
210 Wis. 1—Testolin v. State, 205 
N.W. 825, 188 Wis. 275. 

Vehicle with another’s license 
Where it was made an offense by 
statute to drive a vehicle with a li¬ 
cense tag known to belong to anoth¬ 
er, or to drive a vehicle with a license 
tag other than the one originally is¬ 
sued for such vehicle, and a peace 
officer saw that the vehicle driven 
by defendant had a license tag which 
was listed as stolen, and on such in¬ 
formation he arrested defendant be¬ 
cause he was committing a crime in 
his presence, it was held that the 
arrest was unlawful for a crime could 
not be said to be committed in the 
officer’s presence unless it appeared 
that the license tag “belonged to an¬ 
other vehicle,“ and such fact was not 
disclosed by the evidence.—Washing¬ 
ton V. State, 146 So. 736, 167 Miss. 
226. 

43. Minn.—State v. Pluth, 195 N.W. 
789, 157 Minn. 145. 


Miss.—^Kennington-Saenger, Inc., v. 

Y/icks, 151 So. 549. 

Okl.—Hal tom v. State, (Cr.) 50 P. 
(2d) 744—Marple v. State, (Cr.) 
1 P.(2d) 836—Wallace v. State, 294 
P. 198, 49 Okl.Cr. 281—So wards v. 
State, 259 P. 157, 37 Okl.Cr. 116— 
Wells V. State, 258 P. 285, 37 Okl. 
Cr. 305—Whitford v. State, 247 P. 
424, 35 Okl,Cr. 22—Graham v. 

State, 237 P. 462, 31 Okl.Cr. 125— 
Keith V. State, 235 P. 635, 30 Okl. 
Cr. 179—Keith v. State, 235 P. 634, 
SO Okl.Cr. 177—Keith v. State. 235 
P. 631, 30 OkLCr. 168. 

Tenn.—Hall v. State ex rel. Norman, 
10 Tenn.App. 287. 

5 C.J. p 416 note 93. 

44. Ga.—^Douglass v. State, 110 S. 

B. 168, 162 Ga. 379. 

Miss.—^Fulton v. City of Philadel -1 
phia, 148 So. 346, 168 Miss. 30. 
Okl.—L|imb V. State, 60 P.(2d) 219— 
Wells V. State, 258 P. 285. 37 Okl. 
Cr. 305. 

By use of senses 

“Where an officer could not ob¬ 
serve and become cognizant of an 
act constituting an offense by the 
use of his senses, it could not be 
committed in his presence so as to 
authorize a search of the defendant 
and her purse and the arrest of the 
defendant without a warrant."— 
Smith V. State, (Okl.Cr.) 58 P.(2d) 
347. 

45. U. S. Fidelity & Guaranty Co. 

V. Henderson, (Tex.Civ.App.) 293 
S.W. 339, reversed on other grounds 
Henderson v. U. S. Fidelity & 
Guaranty Co., (Com.App.) and re¬ 
hearing denied 10 S.W. (2d) 534—5 

C, J. p 416 note 95. 

46. Ga.—^Ramsey v. State, 17 S.E. 
613, 92 Ga. 53. 

Ky.—Dilger v. Commonwealth, 11 S. 

W. 651, 88 Ky. 550, 11 Ky.L.. 67. 
Mich.—^People v. Bartz, 19 N.W. 161, 

53 Mich. 493. 

47. State v. McAfee, 12 S.E. 435, 107 
N.C. 812, 10 L.II.A. 607. 

48. U.S.—Kelley v. U. S., (C.C.A. 
Neb.) 61 P.(2d) 843, 86 A.L.II. 338 
—^U. S. V. 135,019 Gallons, more or 
less of Wine, etc., (D.C.C;al.) 56 P. 
(2d) 1064—^Peru v. U. S., (C.C.A 
Neb.) 4 P.(2d) 881—Garske v. U. 
S., (C.C.A.Minn.) 1 P.(2d) 620— 
McBride v. H. S., (C.C.A.Ala.) 284 
P. 416, affirming (D.C.) IT. S. v. 
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McBride, 287 P. 214, and certiorari 
denied McBride v. U. S., 43 S.Ct. 
359, 261 U.S. 614, 67 L.Ed. 827. 
Ky.—Weaver v. Commonwealth, 277 
S.W. 1021, 211 Ky. 723—Puckett v. 
Commonwealth, 276 S.W. 809, 210 
Ky. 764—Ingle v. Commonwealth, 
264 S.W. 1088, 204 Ky. 518—Camp¬ 
bell v. Commonwealth, 261 S.W. 
1107, 203 Ky. 151—Elswick v. Com¬ 
monwealth, 261 S.W. 249, 202 Ky. 
703. 

Miss.—Baldwin v. State, 167 So. 61. 
Mont.—State v. District Court of 
Fourth Judicial Dist., in and for 
Ravalli County, 232 P. 201, 72 
Mont. 213. 

N.C.—State v. Godette, 125 S.E. 24, 
188 N.C. 497. 

Okl.—Hosier v. State, (Cr.) 56 P. 
(2d) 908. 

Or.—State v. McDaniel, 237 P. 373, 
J15 Or. 187, affirming 231 P. 965, 
115 Or. 187. 

Tex.—Clark v. State, 35 S.W.(2d) 
420, 117 Tex.Cr. 153—Pitts v. State. 
263 S.W. 1059, 97 Tex.Cr. 642. 

Ya.—Galliher v. Commonwealth, 170 
S.E. 734—Quivers v. Common¬ 
wealth, 115 S.E. 564, 135 Va. 671. 
W.Va.—State v. Hatfield, 164 S.E. 
518, 112 W.Va. 424—State v. Lutz, 
101 S.E. 434, 85 W.Va. 330. 

5 C.J. p 416 note 94. 

Necessity of sight or hearing 

“The sheriff is quodam modo, pres¬ 
ent by his authority, if he be actual¬ 
ly engaged in efforts to arrest, dum 
fervet opus, and has commanded and 
is continuing to command and pro¬ 
cure assistance. When he is calling 
on the power of the county, or a 
requisite portion of it, to enable him 
to overcome resistance, it would be 
impossible that he should be actual¬ 
ly present in every place where pow¬ 
er might be wanting. The law is not 
so unreasonable as to require the of¬ 
ficer to be an eye or ear witness of 
what passes, and to render all his 
authority null and void, except when 
he is so present."—Coyles v. Hurtin, 
10 Johns. (N.Y.) 85, SS—^Byrd v. 

Commonwealth, 164 S.E. 400, 402, 158 
Va. 897. 

“View^’ and "presence” not synony¬ 
mous 

Under Code Cr.Proc. § 177, author¬ 
izing a peace officer to arrest without 
warrant for a crime committed or 
attempted in his presence, arrest and 
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erences properly to be drawn from the testimony 
f the senses,^^ and he is not limited to information 
erived through the sense of sight.50 Accordingly, 
irhere through the sense of sight,or smell,52 or 
tearing,53 the officer receives knowledge that an of- 
ense is being committed in his presence he may 
rrest the offender without a warrant. Likewise, 
:nowledge of the commission of an offense in his 
Tesence may be gained by the officer through a me- 
hanical apparatus.54 The offense will be regarded 
,s being in the “presence” of the officer, so as to 
ustify an arrest without a warrant, even though the 


acts constituting the offense are seen by the officer 
from a distance.55 

An offense is likewise deemed committed in the 
presence of the officer when he hears the disturbance 
created thereby and proceeds at once to the scene,56 
or where the offense is continuing, or has not been 
fully consummated, at the time the arrest is made.57 

An arrest is also justified where the officer, by 
virtue of a verbal admission made by the offender 
before his arrest, knows that an offense is being 
committed in his presence,58 as, for example, where 


earch without a warrant of a per- 
on unlawfully carrying a concealed 
evolver was legal, since personal 
presence*’ as used In this connec- 
ion includes corporeal extension 
rithin the sphere of sense percep- 
Lon, and is not the same as “view.” 
-People V. Esposito, 194 N.T.S. 326, 
18 Misc. 867. 

9. U.S.—Garske v. TJ. S., (C.C.A. 
Minn.) 1 F.(2d) 620. 

:y.—Campbell v. Commonwealth, 261 
S.W. 1107, 203 Ky. 151. 
liss.—^Baldwin v. State, 167 So. 61. 
r.Y. —People V. Esposito, 194 N.Y.S. 
326, 118 Misc. 867. 

tnprint of pistol in pocket 
The offense of carrying a conceal- 
a weapon is committed “in the of- 
cer’s presence,” so as to justify an 
rrest without a warrant where de- 
endant wore overalls and the officer 
ould see the imprint of a pistol in 
is pocket “well enough to know that 
: was a pistol.”—^Kobinson v. Com- 
lonwealth, 268 S.W. 840, 207 Ky. 
3. 

oference that lK>ttle contained whis¬ 
key 

Where a deputy sheriff observed 
efendant with a paper sack and the 
eck of a bottle protruding therefrom 
t a time and place where the deputy 
ad been informed defendant intend- 
d to make a sale of liquor, and de- 
endant fled hurriedly on catching 
Ight of the deputy, the deputy was 
astified in inferring that the bottle 
ontained whisky so as to authorize 
n arrest without a warrant—^Bald- 
in V, State, (Miss.) 167 So. 61. 

0. Spires v. Commonwealth, 269 S. 
W. 532, 207 Ky. 455. 

1. U.S.—Safarik v. U. S., (C.C.A. 
Neb.) 62 F.(2d) 892, rehearing de¬ 
nied 63 F.(2d) 369—Occinto v. U. 
S., (C.C.A.Neb.) 54 P.(2d) 351— 
Perracane v. U. S., (C.C.A.Ind.) 47 
F.(2d) 677—^U. S. v. Jankowski, 
(C.C.A.N.Y.) 28 F.(2d) 800—Ral¬ 
ston V. IT. S., (C.C.A.Cal,y 22 F.(2d) 
976—Miller v. XT. S., (C.C.A.Wash.) 

9 F.(2d) 382—Tip Wah v. U. S., (C. 
C.A.Wash.) 8 P.(2d) 478, certiorari 
denied 46 S.Ct 336, 270 U.S. 645, 70 
L.Ed. 777—Cabitt v. Potter, (D.C. 
Mass.) 293 F. 54. 


Ark.—Watkins v. State, 18 S.W.(2d) 
343. 179 Ark. 776. 

Ga.—Howell v. State, 134 S.E. 59, 162 
Ga. 14. 

Ind.—McGregor v. State, 163 N.E. 
596, 200 Ind. 496. 

Ky.—Spires v. Commonwealth, 269 
S.W. 532, 207 Ky. 455—Harry v. 
Commonwealth, 268 S.W. 823, 207 
Ky. 50—^Elswick v. Common¬ 
wealth. 261 S.W. 249, 202 Ky. 703 
—Rowland v. Commonwealth, 259 
S.W. 33, 202 Ky. 92—Fletcher v. 
Commonwealth, 245 S.W. 134, 196 
Ky. 625—^Bowling v. Common¬ 
wealth, 237 S.W. 381, 193 Ky. 642. 
Mich.—People v. Harter, 221 N.W. 

302, 244 Mich. 346. 

Miss.—^Dotson v. State, 126 So. 38, 
156 Miss. 365. 

Mo.—State v. Turner, 259 S.W. 427, 
302 Mo. 660—State v. Martin, 
(App.) 285 S,W. 777. 

Okl.—Reutlinger v. State, 234 P. 224, 
29 Okl.Cr. 290—^Barton v. State, 222 
P. 272, 26 Okl.Cr. 89—^Francis v. 
State, 221 P. 785, 26 Okl.Cr. 82. 

Or.—State v. Walker, 296 P. 850, 135 
Or. 680. 

S.C.—State V. Quinn, 97 S.E. 62, 111 
S.C. 174, 3 A.L.R. 1500. 

S.D.—Culver v. Burnside, 190 N.W. 
804, 46 S.D. 78. 

52. U.S.—Rocchia v. U. S., (C.C.A. 
Cal.) 78 F.(2d) 966—Wida v. U. S., 
(C.C.A.Minn.) 52 P.(2d) 424. 

Ky.—Spires v. Commonwealth, 269 
S.W. 532, 207 Ky. 455—Ferrell v. 
Commonwealth, 264 S.W. 1078, 204 
Ky. 548. 

Or.—State v. Quartier, 236 P. 746, 114 
Or. 657. 

Tex.—Callicut v. State, (Cr.) 68 S. 
W.(2d) 1047. 

Wash.—State v. Secrest, 229 P. 744, 
131 Wash. 217. 

53. State v. Peters, (Mo.) 242 S.W. 
894. 

54. U. S. V. Harnish, (D.C.Me.) 7 F. 
Supp. 305. 

Badio waves and direcMon finder 
Where officers, by identifying the 
wave length, and deciphering a code, 
and using a radio direction finder, lo¬ 
cated an unlicensed radio station 
sending messages to ships carrying 
contraband, and saw in the indicated 
building a person wearing head¬ 
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phones, apparently operating a radio 
set, and the officers knew that there 
was no licensed radio station in the 
vicinity, they had knowledge that 
a crime was being committed in their 
presence and could arrest the of¬ 
fender without a warrant.—^U. S. v. 
Harnish, (D.C.Me.) 7 F.Supp. 306. 

55. Miss.—^Kennington-Saenger, Inc. 

V. Wicks, 151 So. 549. 

Ohio.—^Dunning v. City of Cincinnati, 
21 Ohio N.P.(N.S.) 468. 

5 C.J. p 416 note 89. 

Open door 

Where the officers saw, through an 
open door, defendant in the commis¬ 
sion of an offense, their entry 
through such door did not make the 
arrest unlawful.—Rouda v. U. S., (C. 
C.A.N.Y.) 10 F.(2d) 916. 

Where offender walks away 

It has been held that, where a 
peace officer allowed one who had as¬ 
saulted him to walk away fifty or 
seventy-five yards, that did not de¬ 
prive him of the right to arrest his 
assailant.—State v. McClure, 81 S.E. 
458, 166 N.C. 321. 

54. Kennington-Saenger, Inc. v. 
Wicks, (Miss.) 151 So. 649—5 C.J. 
p 416 note 91. 

57. Miss.—Kennington-Saenger, Inc. 
V. Wicks, supra. 

N.C.—State v. Campbell, 110 S.E. 86, 
182 N.C. 911, affirmed Campbell v. 
State of North Carolina, 43 S.Ct. 
519, 262 U.S. 728, 67 L.Ed. 1203. 

Va.—Byrd v. Commonwealth, 164 S.E. 

400, 158 Va. 897. 

5 C.J. p 416 notes 90 [a], 92. 

53. Del.—State v. Gulczynski, 120 
A. 88, 2 W.W.Harr. 120. 

La.—Sperier v. Ott, 6 La.App. (Or¬ 
leans) 327. 

Md.—^Heyward v. State, 158 A. 897, 
161 Md. 685, 

5 C.J. p 416 note 93 [c]. 

Ownership of oar 

Where accused admitted owner¬ 
ship of a car which was standing on 
a street without a license, he could 
not be arrested without a warrant, 
where it was not unlawful to park a 
car without a license on a street— 
Myers v. State, 130 So. 741, 158 Miss. 
554. 
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the offender admits to the officer that he is violat¬ 
ing the laws relating to the possession,^9 the man¬ 
ufacture,or the transportation^^ of intoxicating 
liquor, or where the offender admits that he is un¬ 
lawfully in possession of lottery tickets.®^ So too 
an arrest without a warrant for the offense of driv¬ 
ing a motor vehicle while intoxicated may be made, 
even though the offense is not actually committed 
in the presence of the arresting officer, where ac¬ 
cused is intoxicated at the time of his arrest and 
admits that he has been driving,93 and this is es¬ 
pecially true where, after such admission, accused 
starts the engine in the officer’s presence.®^ It has 
been further held, however, that the admission of the 
unlawful act must be clear and unambiguous, and a 
mere admission to officers by an alleged offender 
that he has liquor in his possession is insufficient 
where such possession might possibly be lawful.95 

Necessity of lawful presence. It has been held that 
an arrest without a warrant, for an offense commit¬ 
ted in his presence, may be made by an officer, even 
though the officer is unlawfully upon the premises 

Refusal to submit to searcli uot ad. 
mission 

The refusal of an accused to sub¬ 
mit to a search is not an admission 
of guilt such as -will justify an ar¬ 
rest.—^U. S. V, Crowley, (D.C.Ga.) 

9 P.(2d) 927. 

Where confession elicited unlawful¬ 
ly 

A confession elicited from accus¬ 
ed by an invasion of his person by the 
officer, as by slapping his hands on 
his pockets, in the absence of statute 
authorizing it, will not take the place 
of actual sight of the offense, and j 
will not justify an arrest without a! 
warrant.—State v. Lutz, 101 S.E. 434, 

85 W.Va. 330. 

59. U.S.—Kaiser v. U. S., (C.C.A. 

Minn.) 60 F.(2d) 410, certiorari de¬ 
nied 53 S.Ct 118, 287 U.S. 654, 77 
L.Ed. 565—^Peterson v. U. S., (C.C. 

A.Alaska) 297 F. 1002—Bell v, U. 

S., (C.C.A.T€x.) 285 F. 145, certi¬ 
orari denied 43 S.Ct. 521, 262 U.S. 

744, 67 L.Ed. 1211. 

Del.—State v, Gulczynski, 130 A. 88, 

2 W.W.Harr. 120. 

Ind.—Ryan v. State, 165 N.E. 772, 89 
Ind.App. 109. 

Mich.—^People v. Herbst, 194 N.W. 

500, 224 Mich. 54. 

Miss.—•Williamson v. State, 105 So. 

479, 140 Miss. 841. 

Mont.—State v. Uotila, 229 P. 724, 71 
Mont. 351. 

Okl.—Love V. State, (Cr.) 299 P. 232 
—Weber v. State, 281 P. 987, 44 
Okl.Cr. 447—Walker v. State, 239 
P. 191, 31 Okl.Cr. 326—^Miles v. 

State, 236 P. 907, 31 Okl.Cr.' 4. 

Tex.—^Johnson v. State, 42 S.W.(2d) 

421, 118 Tex.Cr. 293. 


when Ke witnesses or sees the commission of an of¬ 
fense but the contrary has also been held.97 
Where an officer is called by a wnfe, living with her 
husband, to quiet a disturbance caused by the hus¬ 
band, and the officer upon entering the house secs 
that a misdemeanor is being committed, in his pres¬ 
ence, he can lawfully arrest the husband without a 
warrant, since the officer is lawfully present in the 
house. 9^ 

After stopping or restraining accused. Where an 
officer, after lawfully stopping or restraining a per¬ 
son, becomes aware that an offense is being commit¬ 
ted, or is about to be committed in his presence, he 
may lawfully arrest the offender without a war¬ 
rant ;99 but where the officer becomes aware of the 
facts constituting the offense after making an un¬ 
lawful arrest, the arrest cannot be justified as being 
for an offense committed in his presence.'^® 

c. Fugitive from Justice from Another State or 
Country 

While according to some authorities the arrest of 
a fugitive from justice must be upon warrant, other 

might not be legal as far as the 
owner of the house was concerned, 
his presence was legal as to all oth¬ 
ers, and arrest without a warrant 
was proper.—^Polk v. State, 142 So. 
480, 167 Miss. 506. 

67. Tex.—Taylor v. State, 49 S.W. 
(2a) 459, 461, 120 Tex.Cr. 268. 

Wis.—Allen v. State, 197 N.W. 808, 
183 Wis. 323, 39 A.L.R. 782. 

“If, however, they [the officers] 
were in his yard unlawfully at the 
time they discovered the commission 
of the offense, the arrest . . . can¬ 
not be upheld.”—^Taylor v. State, su¬ 
pra. 

68 . Smith v. State, (OkLCr.) 56 P. 
(2d) 429. 

69. Ind.—^Koscielski v. State, 158 N. 
E. 902. 199 Ind. 546. 

Mich.—^People v. Lewis, 257 N.W. 843, 
269 Mich. 382. 

Mo.—State v. Padgett, 289 S.W. 954, 
316 Mo. 179. 

Tex.—Taylor v. State, 49 S.W. (2d) 

I 459, 120 Tex.Cr. 268. 

Wash.—State v. Zupan, 283 P. 671,, 
155 Wash. 80, 

Accused lawfully stopped on higlu 
way 

Where officers, if having informa¬ 
tion of the commission of a felony, 
might stop all persons using the 
highway in the vicinity of the crime 
in the nighttime for identification, 
also stopped accused, and discovered 
that he was committing an offense 
in their presence, they could lawful¬ 
ly arrest him without a warrant- 
state V. Hatfield, 164 S.E. 618, 112 
W.Va, 424. 

70. Catching v. Commonwealth, 264 
S.W. 1067, 204 Ky. 439. 


Pacts constituting an admission 
Where defendant, halted by offi¬ 
cers on the lookout for other persons, 
was told he was not the man want¬ 
ed, but was asked concerning the pro¬ 
nounced odor of Tvhisky, and replied, 
“Boys, you have got me,” and offered 
them whisky to turn him loose, his 
admission under the circumstances 
was sufficient to show a public of¬ 
fense committed in the officers’ pres¬ 
ence, to authorize arrest without a 
warrant.—^Patterson v. Common¬ 

wealth. 267 S.W. 160, 206 Ky. 258. 
Pacts not constituting admission 
Where the officers saw a man with 
a sack and called ‘Wope, hold on 
there” and the offender upon drop¬ 
ping the sack answered “you got me, 
Mike” such words on the part of the 
offender did not constitute such a 
confession of an offense in the offi¬ 
cer’s presence as justified an arrest 
without a warrant.—State v. Koil, 
136 S.E. 510, 103 W.Va. 19. 

60. Drake v. State, 165 N.E. 757, 201 
Ind. 235. 

61. Moorehead v. State, (Ind.) 183 
N.E. 801. 

62. Blager v. State, 161 A. 1, 162 Md. 
664. 

63. State V. Murphy, 134 A. 900, 4 N. 
J.Misc. 957. 

64. State V. Ray, 133 A. 486, 4 N.J. 
Misc. 493. 

65. Allen v. State, 197 N.W. 808, 
183 Wis. 323, 39 A.L.R. 782. 

66. Ex parte Ajuria, 207 P. 515, 67 
CaLApp. 667. 

Persons other than owner 

Although an arrest made by an 
officer after breaking a window and 
detecting several persons gambling 
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authorities hold that It may be without a warrant up¬ 
on reasonable grounds of belief of guilt of felony. 

In some jurisdictions it is the rule that an of¬ 
ficer has no authority to arrest without a warrant 
a fugitive from justice from another state or coun¬ 
try,but in other jurisdictions it is held that an of¬ 
ficer may arrest without a warrant one whom he 
has reasonable grounds for believing to be guilty of 
a felony in another state.'^^ 

d. Person Obstructing Justice 

A peace officer may arrest without a warrant one 
obstructing justice. 

It is the right of a peace officer to arrest with¬ 
out a warrant one who assaults him, or otherwise in¬ 
terferes with him, while he is discharging his duty 
as a public peace officer. *^3 Where, however, an of¬ 
ficer is acting beyond the scope of his authority and 
is attempting to take property without proper proc¬ 
ess, he has no right to arrest without a warrant one 
who forcibly resists him.^^ 

e. Arrest for Military Offenses 

A peace officer may arrest without a warrant, a de¬ 
serter from the United States army. 

Formerly a civil peace officer had no right to ar¬ 
rest without a warrant or military order a deserter 


from the United States army;'^^ but this rule has 
been changed by act of congress expressly author¬ 
izing any civil officer having authority under the laws 
of any state to arrest deserters without a warrant.^® 

§ 6. -Peace OfEcers and Persons Assist¬ 

ing Them 

a. Power to arrest without warrant 

b. For felony 

c. For misdemeanor 

d. What constitutes reasonable and proba¬ 

ble grounds of suspicion 

e. Making known authority and intention 

to arrest 

f. Who may make arrest as peace officer 
a. Power to Arrest without Warrant 

A peace officer may, without a warrant, arrest for 
a felony or for a misdemeanor committed in his pres¬ 
ence although the right to arrest for a misdemeanor, 
unless conferred by statute, is restricted to misdemeanors 
amounting to a breach of the peace. 

It is a general rule both at common law and under 
express provisions of the statutes in the various 
jurisdictions that a peace officer may arrest without 
a warrant a person who commits a crime or offense in 
his presence'^'^ although, as will be seen in subdivision 


71. Bank of Cottonwood v. Hood, 
149 So. 676. 227 Ala. 237—5 C,J. P 
410 note 50. 

72. Ala.—0*Neal v. State, 93 So, 48, 
18 Ala.App. 437. 

N.T.—People v. Ormsby, 241 N.T.S. 

225, 136 Misc, 637, 

5 C.J. p 410 note 51. 

A special policeman whose powers 
are analogous to those of a conser¬ 
vator of the peace can arrest one 
charged with felony in a sister state 
without a warrant.—^Williams v. 
Commonwealth, 128 S.E. 572, 142 Va. 
667. 

Arrest on authority of telegram 

(1) It has been held that officers 
of public safety are justified in mak¬ 
ing an arrest, without a warrant, of 
a nonresident within the state, upon 
information received by telegraph 
from the police department of a city 
of another state that the person des¬ 
ignated is suspected of a felony.— 
People V. Ormsby, 241 N.Y.S. 226, 136 
Misc. 637. 

(2) To support such an arrest, 
however, there must be reasonable 
cause to believe that the crime com¬ 
mitted was a felony.—Cunningham v. 
Baker, 16 So. 68, 104 Ala. 160, 53 Am. 
S.R. 27. 

I^etter signed by nnknown person 
An officer making an arrest with¬ 
out a warrant, based upon a letter 
signed by an unknown person, not 
showing that prosecution for the al¬ 


leged offense had been commenced 
in another state, and not showing 
that the acts constituted an offense 
in that state, is not justified.—Mal- 
comson v. Scott, 23 N.W. 166, 56 
Mich. 459. 

73. Haverbekken v. Hollingsworth, 
(Tex.Civ.App.) 250 S.W. 261—5 C. 
J. p 409 note 39. 

74. Isaacs v. Flahive, 35 N.Y.S. 716, 
14 Misc. 249. 

75. Boatwright v. State, 83 So. 311, 
120 Miss. 883—5 C.J. p 410 note 47. 

76. Boatwright v. State, supra—5 C. 
J. p 410 note 48. 

77. U.S,—Marron v. U. S., (Cal.) 
48 S.Ct. 74, 275 U.S. 192, 72 U.Ed. 
231, affirming (C.C.A.) 18 P.(2d) 
218, certiorari granted 47 S.Ct. 674, 
274 U.S. 727, 71 L.Ed. 1313, and 
motion denied 48 S.Ct. 206, 72 Li. 
Ed. 1016—Papani v. U. S.. (aC.A. 
Cal.) 84 P.(2d) 160—Smallwood v. 
U. S., (C.C.A.Tex.) 68 P.(2d) 244— 
Haggerty v. Ryan, (C.C.A.Wis.) 53 
F.(2d) 1012—U. S. V. De Vasto, (C. 
C.A.N.Y.) 52 F.(2d) 26, 78 A.L.R. 
336, certiorari denied Devasto v. 
U. S., 52 S.Ct. 138, 284 U.S. 678, 76 
L.Ed. 573—U. S. v. Ludwig, (D.C. 
N.Y.) 42 F.(2d) 742—Lee Kwong 
Norn V. U. S., (C.C.A.N.Y.) 20 F. 
(2d) 470—Vaught v. U. S.. (C.C.A. 
Cal.) 7 F.(2d) 370—U. S. v. Staf¬ 
ford, (D.C.Ky.) 296 F. 702. 

Cal.—People v. Cupp» 246 P. 1085, 77 
CaLApp. 472. 


Ga.—^Howell v. State, 134 S.E. 59, 162 
Ga. 14—Cumbie v. State, 188 S.E. 
524, 37 Ga.App. 9. 

Ill.—People V. Meyering, 179 N.E. 
898, 347 Ill. 376—People v. Meyer¬ 
ing, 179 N.E, 898, 347 Ill. 442— 
People V. Meyering, 179 N.E. 896, 
347 Ill. 344. See People v. Guth- 
man, 211 Ill.App. 373. 

Ind.—Doench v. State, 168 N.E. 494, 
90 Ind.App. 609, transfer denied In 
re Petition to Transfer Appeals, 
174 N.E. 812, 202 Ind. 365. 

Ky.—Johnson v. Commonwealth, 41 
S.W.(2d) 913, 240 Ky. 123—Carter 
V. Commonwealth, 28 S.W. (2d) 976, 
234 Ky. 695—Morris v. Common¬ 
wealth, 22 S.W. (2d) 295, 231 Ky. 
838—Cawood v. Commonwealth, 17 
S.W.(2d) 453, 229 Ky. 522—Prater 
V. Commonwealth, 287 S.W. 951, 
216 Ky. 461—Scott v. Common¬ 
wealth, 286 S.W. 1038, 215 Ky. 766 
—Commonwealth v. Reed, 271 S.W. 
674, 208 Ky. 587—Elswick v. Com¬ 
monwealth, 261 S.W. 249, 202 Ky. 
703—Robertson v. Commonwealth, 
249 S.W. 1010, 198 Ky. 699—Lewis 
V. Commonwealth, 247 S.W. 749, 197 
Ky. 449—^Royce v. Commonwealth, 
239 S.W. 795, 194 Ky. 480. 

Md.—^Heyward v. State, 158 A. 897, 
161 Md. 685. 

Mich.—People v. Kramer, 215 N.W. 
62, 240 Mich. 98—People v. Brin- 
gardner, 206 N.W. 988, 233 Mich. 
449. 
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c (1) (a) of this section, the right at common law 
and under some statutes is restricted in the case of 
misdemeanors to those amounting to a breach of the 
peace. 

The term ''offense” in a statute authorizing a peace 
officer to make an arrest without a warrant in any 
case where a person is committing an offense in his 
presence has been construed to include both felonies 
and misdemeanors.'^^ 

A city may by ordinance confer upon its offcers 


the authority to make an arrest without a warrant 
if the city under its charter or by general statute is 
given the power to enact such an ordinance,but 
a municipality cannot exercise this power wantonly 
or arbitrarily.SO 

Insane persons. At common law an offcer was 
authorized to arrest an insane person without legal 
process where it was reasonably necessary to do so, 
for the protection of the insane person or other per¬ 
sons, or the general public.Si 


Minn.—Hilla v. Jensen, 182 N.W. 902, 
149 Minn. 68. 

Mo.—State v. Hall, 279 S.W. 102, 312 
Mo. 425—State v. Veltrop, (App.) 
6 S.W. (2d) 638—State v. Monroe, 
(App.) 289 S.W. 29, transferred 
(Mo.) 278 S.W. 723—State v. Mar¬ 
tin, 280 S.W. 718, 222 Mo.App. 499. 
N.T.—^People v. Decker, 282 N.T.S. 
176, 156 Misc. 156—Peo. v. Bradley, 
58 Misc. 507, 111 N.T.S. 625. 

Okl.—Stone v. State, (Cr.) 2 P.(2d) 
602—^Wilson v. State, (Cr.) 1 P. 
(2d) 839—White v. State, 281 P. 
824, 45 Okl.Cr. 103—Pruitt v. State. 
279 P. 707, 43 Okl.Cr. 420—Carter 
V. State, 279 P. 690, 43 OkLCr. 444 
—Martin v. State, 277 P. 950, 43 
Okl.Cr. 273—Stanley v. State, 271 
P. 432, 41 Okl.Cr. 105—Bullington 
V. State, 259 P. 876, 38 Okl.Cr, 214 
—Woods V. State, 258 P. 816, 37 
Okl.Cr. 377—^McCluskey v. State, 
244 P. 204, 34 Okl.Cr. 3—Ashby v. 
State, 243 P. 1003, 33 Okl.Cr. 297 
—^Takum v. State, 235 P, 253, 30 
Okl.Cr. 184—Love v. State, 177 P. 
387, 15 Okl.Cr. 429. 

Or.—State v. McDaniel, 237 P. 373, 
115 Or. 187, affirming 231 P. 965, 115 
Or. 187. 

Tenn.—Goodwin v. State, 257 S.W. 79, 
148 Tenn. 682—Love v. Bass, 23S 
S.W. 94, 145 Tenn. 522. 

Tex.—Nuben v. State, 21 S.W.(2d) 
1061, 113 Tex.Cr. 597—Hodge v. 
State, 298 S.W. 573, 107 Tex.Cr. 
579—Peoples v. State, 296 S.W. 536, 
107 Tex.Cr. 261. 

Wash.—State v. Kittle, 241 P. 962, 137 
Wash. 173. 

Wis.—^Edwards v. State, 208 N.W. 876, 
190 Wis. 229. 

Wyo.—State v. Young, 281 P. 17, 40 
Wyo. 508. 

Construction of statute 

A statute providing that “any offi¬ 
cer, upon view of any crime or breach 
of the peace or offence against the 
police of towns, may arrest the offend¬ 
er, and forthwith carry him before 
the proper court or justice to answer 
for the offence” has been construed 
to authorize an arrest by any officer 
on view of any criminal offense for 
which the offender is liable to arrest 
on a warrant.—O’Connor v. Bucklin, 
69 N.H. 589. 

Defective search warrant 
Where the possession of intoxicat¬ 


ing liquor was by statute declared an 
offense, officers finding such liquors 
might regard the possessor as com¬ 
mitting an offense in their presence, 
and make a valid arrest, even though 
the search warrant under which they 
acted was defective.—Smuk v. Peo¬ 
ple, 209 P. 636, 72 Colo. 97—State v. 
Veltrop. (Mo.App.) 6 S.W.(2d) 638. 
Statutory llhnitations must he observ¬ 
ed 

Where the statute authorizing state 
officers to arrest for offenses against 
the federal statutes empowers them 
to issue process against offenders 
“agreeably to the usual mode of proc¬ 
ess against offenders in such state,” 
there must be a complaint and war¬ 
rant. Such statute does not confer 
any jurisdiction of the offense de¬ 
nounced by it upon any of the state 
officials designated, but only consti¬ 
tutes them special officers for cer¬ 
tain purposes, and the limitations 
placed upon them must be strictly ob¬ 
served in order to give validity to 
their acts.—^McMichael v. Culliton, 
(N.J.Sup.) 104 A. 433. 

Reasons stated immaterial 
It was the duty of officers, on no¬ 
ticing the odor of liquor emanating 
from defendant's automobile, to ar¬ 
rest defendant for violating the law 
in their presence, and the reason stat¬ 
ed for the arrest was immaterial.— 
State V. Young, 281 P. 17, 40 Wyo. 508. 

78. Conn.—Sims v. Smith, 161 A. 239, 
115 Conn. 279. 

Ill.—People V. Ford, 191 N.B. 315, 356 
Ill. 572—^People V. Davies, 188 N.E. 
337, 354 Ill. 168, affirming 269 Ill. 
App. 306, transferred 183 N.E. 11, 
350 Ill. 48—People v. Scalisi, 154 N. 
B. 715, 324 Ill. 131. 

5 C.J. p 402 note 93 [a]. 

79. Tex.—Gulf, C. & S. F. By. Co. v. 
Kriegel, (Civ.App.) 204 S.W. 1071, 
error refused—^Presley v. Ft. 
Worth, etc., R. Co., (Civ.App.) 145 
S.W. 669. 

Va.—^Itluscoe v. Commonwealth, 10 S. 

E. 534, 86 Va. 443. 

5 C.J. p 396 note 33. 

Necessity of ordinance 
Where the power was given to a 
municipality to pass an ordinance au¬ 
thorizing its officers to arrest cer¬ 
tain offenders without a warrant, and 
the town council purporting to act 


under this power merely instructed 
its peace officers to arrest such of¬ 
fenders, and did not pass an ordi¬ 
nance conferring such power, it was 
held that the arrest of such offenders 
by the peace officers without a war¬ 
rant was unlawful.—^Woods v. State, 
46 S.W.(2d) 704, 119 Tex.Cr. 43. 
Policeman as state officer 

A policeman of a city who is also 
a state officer within the city, may 
arrest without a writ or an affidavit 
for an indictable offense against the 
state committed in his presence, al¬ 
though there is no provision whereby 
the city authorizes the officer to make 
an arrest without a warrant, and 
even though the policeman files an 
affidavit charging a violation of an 
ordinance, and files no affidavit charg¬ 
ing a violation of the state law, if the 
arrest is made in good faith for vio¬ 
lating the state law.—City of Hatties¬ 
burg V. Beverly, 86 So. 590, 123 Miss. 
759. 

80. People V. McGurn, 173 N.E. 754, 

341 Ill. 632. 

Strike breakers 

Action by the mayor and chief of 
police of a city, pursuant to a pub¬ 
licly announced intention to arrest 
every person coming to the city to 
take employment in steel mills during 
a strike of their former employees, 
and carried out by causing wholesale 
arrests at incoming trains, without 
warrant or charge, of persons of re¬ 
spectable appearance and behavior, 
and marching them to police stations, 
where they were detained under pre¬ 
tense of investigation, and in many 
cases sent out of the city under po¬ 
lice guard, without any charge hav¬ 
ing been made against them, was 
held unlawful.—^American Steel & 
Wire Co. of New Jersey v. Davis, (D. 
C.Ohio) 261 F. 800. 

81. Forsythe v. Ivey, (Miss.) 139 So. 

615—5 C.J. p 421 notes 43, 44. 

Reason for rxae 

“An insane person stands upon a 
different plane from that of a crim¬ 
inal; and for his own good, as well 
as for the protection of the communi¬ 
ty, he may often be restrained by any 
person, especially by any one having 
an interest in him, or by one whose 
safety may depend upon his deten¬ 
tion, may be taken in charge without 
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b. Por Peloay 

(1) In general 

(2) On suspicion of felony 

(1) In General 

A peace officer may, without a warrant, arrest a 
person who commits a felony in his presence. 

It is universally recognized that it is not only the 
right, but the duty, of a peace officer to arrest, with¬ 
out a warrant, one whom he finds attempting to com- 
mit,S2 Qj- one who is committing, or has committed, 
or who he reasonably believes is committing,8^ a 
felony in his presence or in his view. The arrest 
may also be made at any subsequent time as well as 
at the time of the commission of the felony.^s 


It has been held that any offense punishable by im¬ 
prisonment in the state prison is a felony within the 
rule, as just stated, unless the statute makes it a 
misdemeanor only.s6 As affecting the right of an 
officer to arrest without a warrant, no distinction is 
made between felonies as they were classified under 
the common law and felonies made so by virtue of 

statute.s^ 

A subsequent acquittal of the offense committed or 
attempted in the officer's presence does not affect 
the right of the officer to make the arrest without a 

warrant. SS 

To prevent felony. A peace officer also has the 
right to make an arrest without a warrant for the 
purpose of preventing the commission of a felony.^J) 


a warrant The restraint of an in¬ 
sane person or of a person claimed to 
be insane is not designed as a pun¬ 
ishment for an act done. It is well 
established that an insane person, 
without any adjudication, may law¬ 
fully be restrained of his liberty for 
his own benefit, either because it is 
necessary to protect him against a 
tendency to suicide, or to stray away 
from those who would care for him, 
or to protect others from his assaults, 
or other depredations, or because 
proper medical treatment requires it. 
... Of course, all such arrests or 
restraints must be reasonable and in 
good faith; and instructions as to 
such restraints should be carefully 
guarded. But it is manifestly errone¬ 
ous to say, as the trial court did 
in this case, that an insane person 
cannot be taken into custody or re¬ 
strained in any other way than upon 
a warrant issued as prescribed by 
law.”—^Forsythe v. Ivey, (Miss.) 139 
So. 615, 617—5 C.J. p 421 note 43 [a]. 

82. Ala.—^Hammers v. Southern Ex¬ 
press Co., 85 So. 246, 80 Fla. 51. 

Ohio.—In re Jarrell, 28 Ohio N.P.(N. 
S.) 473. 

Pa.—Commonwealth v. Kekic, 3 Pa. 

Dist. & Co. 273. 

5 C.J. p 398 note 67. 

83. U.S.—Kelley v. U. S., (C.C.A. 
Neb.) 61 P.(2d) 843, 86 A.L.R. 338 
—^Bassinger v. U. S. Fidelity & 
Guaranty Co., (C.C.A.Neb.) 58 F. 
(2d) 573, certiorari denied U. S. Fi¬ 
delity & Guaranty Co. v. Bassinger, 
53 S,Ct. 21, 287 U.S. 622, 77 L.Ed. 
540—^Vaccaro v. Collier, (D.C.Md.) 
38 F.(2d) 862, modified on other 
grounds (C.C.A.) Collier v. Vac- 
caro, 51 F.(2d) 17—Cline v. TJ. S., 
<C.C.A.Ariz.) 9 F.(2d) 621—Fisher 
V. U. S.. (C.C.A.R.I.) 8 P.(2d) 978, 
certiorari denied 46 S.Ct 482, 271 
U.S. 666, 70 L.Ed. 1140—U. S. v. 
Rembert, (D.C.Tex.) 284 P. 996. 

Cal.—^People v. Serrano, 11 P.(2d) 81, 
123 CaLApp. 339. 


D.C.—^Zerega v. IT. S., 69 App.D.C. 67, 
32 F.(2d) 963. 

Fla.—Dixon v. State, 132 So. 684, 101 
Fla. 840—^Hammers v. Southern Ex¬ 
press Co., 85 So. 246, SO Fla. 51. 
Ky.—^Partin v. Commonwealth, 248 S. 
W. 489, 197 Ky. 840—Collins v. Com¬ 
monwealth, 233 S.W. 896, 192 Ky. 
412. 

Mich.—People v. Williams, 208 N.W. 
457, 234 Mich. 361—People v. Krahn, 
203 N.W. 105, 230 Mich. 528. 

N.T.—^Peo. V. Jeratino, 116 N.T.S. 
1121, 62 Misc. 587. 

Pa.—^Burford v. Richards, 58 Pa.Su¬ 
per. 8—Commonwealth v. Kekic, 3 
Pa.Dist. & Co. 273—Com. v. Kru- 
beck, 23 Pa.Co. 85. 

Okl.—^Martin v. Follis, 271 P. 672, 133 
Okl. 162—Tate v. State, 281 P. 820, 
45 OkI.Cr. 96—^Bullington v. State, 
259 P. 876, 38 OkI.Cr. 214—Coffey v. 
State, 258 P. 923, 38 Okl.Cr. 91. 

Or.—State v. Laundy, 204 P. 958, 
103 Or. 443, rehearing denied 206 P. 
290, 103 Or. 443. 

Tex.—Warren v. State, (Cr.) 94 S.W. 
(2d) 463—Iden v. State, (Cr.) 75 S. 
W.(2d) 261—McCloud v. State, 
(Cr.) 60 S.W.(2d) 237—Martin v. 
State, 45 S.W. (2d) 223, 119 Tex. 
Cr. 275—Custer v. State, 36 S.W. 
(2d) 504, 117 Tex.Cr. 164—^January 
V. State, 34 S.W.(2d) 1097, 117 Tex. 
Cr. 223—Hayes v. State, 28 S.W. 
(2d) 556, 115 Tex.Cr. 644—Grimm 
V. State, 28 S.W. (2d) 134, 116 Tex. 
Cr. 332—^Nuben v. State, 21 S.W. 
(2d) 1061, 113 Tex.Cr. 597—Rice v. 
State, 21 S.W. (2d) 1057, 113 Tex.Cr. 
596—Van Winkle v. State, 16 S.W. 
(2d) 238, 112 Tex.Cr. 291—Mason v. 
State, 16 S.W.(2d) 228, 111 Tex. 
Cr. 486—Wooten v. State, 13 S.W. 
(2d) 87, 111 Tex.Cr. 226—Pena v. 
State, 12 S.W.(2d) 1016, 111 Tex. 
Cr. 218—^Douglas v. State, 12 S.W. 
(2d) 563, 111 Tex.Cr. 262—Melton 

V. State, 10 S.W. (2d) 384, 110 Tex. 
Cr. 439—Greenwood v. State, 9 S. 

W. (2d) 352, 110 Tex.Cr. 478—What¬ 
ley V. State, 8 S.W. (2d) 174, 110 

586 


Tex.Cr. 337—^West v. State, 8 S.W. 
(2d) 119, 110 Tex.Cr. 290—Hall v. 
State, 6 S.W.(2d) 762, 109 Tex.Cr. 
629—Smyrle v. State, 298 S.W. 598, 
107 Tex.Cr. 663—^Hodge v. State, 
298 S.W. 573, 107 Tex.Cr. 579— 
Washington v. State, 296 S.W. 512, 
107 Tex.Cr. 214—^Harper v. State, 
207 S.W. 96, 84 Tex.Cr. 345. 

W.Va.—State v. Hammond, 122 S.E. 

363, 96 W.Va. 96. 

5 C.J. p 398 note 68. 

84. Bess V. U. S., (C.C.A.W.Va.) 49 
P.(2d) 884, certiorari denied 52 S. 
Ct. 12, 284 U.S. 628, 76 L.Ed. 535 
—Day V. U. S., (C.C.A.Neb.) 37 F. 
(2d) 80. 

85. Pa.—^United States Bank & Trust 
Co. V. Switchmen’s Union of North 
America, 100 A. 808, 256 Pa. 228, 
L.R.A.1917B 311. 

Utah.—Oleson v. Pincock, 251 P. 23, 
68 Utah 587. 

5 C.J. p 398 note 69, p 407 note 25. 

86 . Firestone v. Rice, 38 N.W. 885, 
71 Mich. 377, 15 Am.S.R. 266. 

87. U.S.—Gerk v. U. S., (C.C.A.Neb.) 
33 F.(2d) 485. 

Ala.—Union Indemnity Co. v. Web¬ 
ster, 118 So. 794, 218 Ala. 468. 

88 . McMahon v. People, 69 N.E. 684, 
189 Ill. 222. 

89. Ga.—Cobb v. Bailey, 133 S.E. 42, 
35 Ga.App. 302. 

Miss.—^Mapp V. State, 120 So. 170, 
152 Miss. 298. 

Pa.—Commonwealth v. Kekic, 3 Pa. 

Dist. & Co. 273. 

5 C.J. p 399 note 75. 

Evidence held to warrant arrest 
It has been held that police officers 
were justified in believing that a fel¬ 
ony was about to be committed, so as 
to authorize an arrest, where they 
were informed by a radio broadcast 
that two men were concealing them¬ 
selves on a building, and upon arriv¬ 
al found on the roof two suitcases 
and two men hiding in the comer, one 
of whom had a pinch bar protruding 
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(2) On Suspicion of Felony 

Generally an officer may, without a warrant, arrest 
a person whom he has probable cause to believe guilty 
of a felony. 

At common law, and under many statutes incorpo¬ 
rating the common-law rule, a peace officer may ar¬ 
rest, without a warrant, one whom he has reasonable 
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or probable grounds to suspect of having committed 
a felony,90 even though the crime is not committed 
in his presence,01 and even though the person suspect¬ 
ed is in fact innocent.02 Under some statutes, a felo¬ 
ny or offense must have in fact been committed be¬ 
fore an officer is justified in arresting without a war¬ 
rant,03 but, under other statutes, an arrest without 


out of his hip pocket.—Trousdale v. 
State, (Tenn.) 76 S.W.(2d) 646. 

90. IT.S.—Carroll v. U. S., 45 S.Ct. 
2S0, 267 U.S. 132, -69 L.Ed. 543, 39 
A.L.R. 790—Papani v. U. S., (C.C.A. 
Cal.) 84 F.(2d) 160—U. S. v. 135.- 
019 Gallons, more or less of Wine, 
etc., (D.aCal.) 56 F.(2d) 1064— 
Poldo V. U. S., (C.C.A.Cal.) 55 F. 
(2d) 866, following Moore v. Scott, 
55 F.(2d) 863—^U. S. v. Murray, (D. 
C.Md.) 51 F.(2d) 516—Wisniewski 
V. U. S„ <C.C.A.Mich.) 47 F,(2d) 825 
—^U. S. V. Gowen, (C.C.A.N.T.) 40 
F.(2d) 593, certiorari granted Go- 
Bart Importing Co. v. U. S., 50 S. 
Ct. 466, 281 U.S. 719, 74 L.Ed. 1138, 
reversed on other grounds 51 S.Ct. 
153, 282 U.S. 344, 75 L.Ed. 374— 
Vaccaro v. Collier, (D.C.Md.) 38 
F.(2d) 862, modified on other 

grounds (C.C.A.) Collier v. Vaccaro, 
51 P.(2d) 17—U. S. V. Solomon, (D. 
C.Mass.) 33 F.(2d) 193—U. S. v. 
Wiggins. (D.C.Minn,) 22 F.(2d) 1001 
—^U. S. V. Harnish, (D.C.Me.) 7 
F.Supp. 305—^U. S. V. Daison, (D. 
C.Mich.) 288 F. 199—U. S. v. Rem- 
' bert, (D.C.Tex.) 284 F. 996. 

Ala.—Tolleson v. Jackson, 114 So. 801, 
217 Ala. 66. 

Ariz.—Miles v. Wright, 194 P. 88, 22 
Ariz. 73, 12 A.L.R. 970—Wiley v. 
State, 170 P. 869, 19 Ariz. 346, L.R. 
A.1918D 373. 

Cal.—^Dowdell v. Owl Drug Co., 8 P. 

(2d) 890, 121 Cal.App. 53. 

Conn.—Pickett v. Marcucci’s Liquors, 
151 A. 526, 112 Conn. 169. 

Del.—State v. Price, 108 A. 385, 7 
Boyce 544. 

Fla.—Jeffcoat v. State, 138 So. 385, 
103 Fla, 466. 

Ind.—Hanger v. State, 160 N.E. 449, 
199 Ind. 727—Koscielski v. State, 
158 N.E. 902, 199 Ind. 546—Boyd v. 
State. 152 N.E. 278, 198 Ind. 55— 
Morgan v. State, 151 N.E. 98, 197 
Ind. 374—^Murphy v. State, 151 N. 
E. 97, 197 Ind. 360—Thomas v. 
State, 146 N.E. 850, 196 Ind. 234— 
Long V. State, 167 N.E. 140, 89 Ind. 
App. 496. 

Kan.—Smith v. Hern, 170 P. 990, 102 
Kan. 373. 

Ky.—^Lewis v. Commonwealth, 247 
S.W. 749, 197 Ky. 449. 

La.—Dunson v. Baker, 80 So. 238, 144 
La, 167. 

Mass.—Shea v, Sullivan, 158 N.E. 771, 
261 Mass. 255—Wax v. McGrath, 
161 N.E. 317, 255 Mass. 340. 

Mich.—People v. Dungey, 209 N.W. 57, 


235 Mich. 144—^People v. Chyc, 189 
N.W. 70, 219 Mich. 273. 

Miss.—Kennington-Saenger, Inc. v. 

Wicks, 151 So. 549. 168 Miss. 566. 
Mo.—State v. Whitley, 183 S.W. 317 
—Russo V. Miller, 3 S.W.(2d) 266, 
221 Mo.App. 292. 

Mont.—State v. District Court of 
Fourth Judicial Dlst., in and for 
Ravalli County, 232 P. 201, 72 Mont. 
213. 

Okl.—Luker v. State, (Cr.) 62 P.(2d) 
255. 

Or.—State v. Cody, 241 P. 983, 116 Or. 
509—^Askay v. Maloney, 179 P. 899, 
92 Or. 566. 

Pa.—Commonwealth v. Kekic, 3 Pa. 
Dist. & Co. 273. 

Wash.—State v. Vennir, 291 P. 1098, 
159 Wash. 58—State v. Cohn, 285 
P. 665, 155 Wash. 644—State v. 
Miller, 275 P. 75, 151 Wash. 114— 
State V. Gramps, 263 P. 951, 146 
Wash. 509—State v. Britton, 242 P. 
377, 137 Wash. 860, affirmed 247 P. 
9, 137 Wash. 360—State v. Hugh- 
lett, 214 P. 841, 124 Wash. 366— 
Eberhart v. Murphy, 194 P. 415, 
113 Wash. 449, reversing 188 P. 17, 
110 Wash. 158—Greenius v. Ameri¬ 
can Surety Co. of New York, 159 P. 
384, 92 Wash. 401. 

W.Va.—^Allen v. Lopinsky, 94 S.E. 369, 
81 W.Va. 13. 

Wis.—Bursack v. Davis, 225 N.W. 
738, 119 Wis. 115. 

Wyo,—State v. George, 231 P. 683, 32 
Wyo. 223. 

5 C.J. p 399 note 78. 

Buie not changed by statute 
The right of a police officer under 
the common law to arrest without 
warrant one whom he has reason to 
suspect has committed a felony has 
not been taken away by statute in the 
District of Columbia.—Carroll v. Par¬ 
ry, 48 App.D.C. 453. 

91. U.S.—U. S. V. Murray, (D.C.Md.) 
61 P.(2d) 516. 

Miss.—^Kennedy v. State, 104 So. 449, 
139 Miss. 579, 

N.J.—Ex parte Sifola, 138 A. 369, 101 
N.J.EQ. 540. 

Okl.—^Hochderfer v. State, 297 P. 317, 
50 OkLCr. 304—^Heinzman v. State, 
283 P. 264, 45 OkLCr. 305. 

92. Kennedy v. State, 104 So. 449, 
139 Miss. 579—5 C.J. p 399 note 79. 
“One should, however, not expect 

too much of an ordinary policeman. 
He is not- presumed to exercise the 
subtle reasoning of a Judicial officer. 
Often he has no opportunity to make 
proper investigation but must act in 
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i haste on his own belief to prevent 
the escape of the criminal. To err 
is human. Even the most conscien¬ 
tious officer must at times be misled. 
If, therefore, under trying circum¬ 
stances and in a zealous effort to obey 
the orders of his superior officer and 
to enforce the law, a peace officer 
makes a mere mistake in good faith, 
he should be exculpated. Otherwise 
the courts will put a premium on 
crime and will terrorize peace officers 
through a fear of themselves violat¬ 
ing the law.”—^United States v. San¬ 
tos, 36 Philippine 853, 855. 

Jail breaker 

Whether a sheriff is justified in pur¬ 
suing and arresting without a war¬ 
rant one who has broken jail does 
not depend upon whether the impris¬ 
onment was legal, but on whether he 
has reasonable cause to suspect the 
commission of a felony.—State v. 
Starr, 173 P. 674, 24 N.M. ISO. 

93. Cal.—Cook v. Singer Sewing 
Mach. Co., 32 P.(2d) 430, 138 Cal. 
App. 418. 

Conn.—Sims v. Smith, 161 A. 239, 115 
Conn. 279. 

Ill.—People V. Mirbelle, 276 IlLApp. 
533. 

Miss.—^Kennedy v. State, 104 So. 449, 
139 Miss. 579. 

Mo.—State v. Gartland, 263 S.W. 165, 
304 Mo. 87—State v. Dunivan, 269 
S.W. 415, 217 Mo.App. 548. 

N.Y.—^Kalwin Business Men’s Ass’n 
V. McLaughlin, 214 N.T.S. 99, 126 
Misc. 898, reversed on other 
grounds 214 N.Y.S. 507, 216 App. 
Div. 6—People v. Jakira, 193 N.Y.S. 
306, 118 Misc. 303—^People v. Hoch- 
stim, 73 N.Y.S. 626, 36 Misc. 562. 
Okl.—Sallee v. State, (Cr.) 17 P.(2d) 
520—Sallee v. State, (Cr.) 1 P.(2d) 
794—McDaniels v. State, 253 P. 
1041, 36 Okl.Cr. 313—Crossman v. 
State, 230 P. 291, 28 Okl.Cr. 198— 
Hurst V. State, 219 P. 151, 25 Okl. 
Cr. 102. 

5 C.J. p 400 note 81. 

Federal rule 

(1) To render legal an arrest for 
felony without a warrant, it must 
appear that a felony has been com¬ 
mitted, and that the arresting officer 
has reasonable grounds to believe 
that the person arrested committed 
it.—U. S. V. Gowen, (C.C.A.N.Y.) 40 
P.(2d) 593, certiorari granted Gk>-Bart 
Importing Co. v. U. S., 60 S.Ct. 466, 
281 U.S. 719, 74 L.Ed. 1138, reversed 
on other grounds 51 S.Ct. 153, 282 U. 
S. 344. 75 L.Bd. 374—U. S. V. Setaro, 
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a warrant, made on probable cause, is lawful, even 
though in fact no felony has been committed.^^ Un¬ 
der statutes requiring the actual commission of a 
felony or criminal offense, an officer may usually 
arrest, without a warrant, any person whom he rea¬ 
sonably believes has committed the felony,^ 5 even 
though the officer is not advised as to the specific 
ielony committed.^® 

In any case, however, in order that an officer 
may be justified in making an arrest without a war¬ 
rant for an offense not committed in his presence, but 
merely on suspicion of a crime committed, the crime 
must be at least technically a felony,®^ either by com¬ 
mon-law or by statute,98 and the officer making the 
arrest must have reasonable grounds for believing 
that the person arrested committed it.^^ 

In Texas it is provided by statute that an arrest 
of a person without a warrant for an offense not 
committed in the presence of the officer, may only 
be made where it is shown by satisfactory proof to 
the peace officer, upon the representation of a cred¬ 


ible person, that a felony has been committed, that 
the offender is about to escape, and that there is 
not sufficient time to procure a warrant, and unless 
such facts exist an arrest for a felony not commit¬ 
ted in the presence of the officer is illegal.^ Ac¬ 
cordingly, an arrest of an offender upon probable 
cause that he is guilty of a felony is unlawful un¬ 
less the offender also threatens an escape.2 Also, an 
arrest without a warrant, made upon the representa¬ 
tion or information of a credible third person that 
a felony has been committed is not justified unless 
such person also informs the officer that the offender 
is about to escape.3 However, it is also provided by 
statute that the municipal authorities of towns and 
cities may establish rules authorizing an arrest with¬ 
out a warrant of persons found in suspicious places 
and under circumstances which reasonably show that 
such persons have been guilty of some felony or 
breach of the peace, or threaten, or are about to 
commit, some offense against the laws, and where 
the municipal authorities have established such rules 
an officer may arrest a person whom he reasonably 
believes guilty of a felony,^ even though such arrest 


(D.aConn.) 37 F.(2d) 134—U. S. v. 
Di Corvo, (B.C.Conn.) 37 P.(2d) 124. 

(2) It has been indicated, however, 
that if an officer has a belief, based 
on reasonable grounds, that a felony 
has been committed, he will be pro¬ 
tected even though it turns out that 
no felony was actually committed.— 

U. S. V. Rembert, (D.C.Tex.) 284 P. 
996. 

In Iowa under the statute an officer 
may arrest without a warrant if a 
public offense has in fact been com¬ 
mitted by some one, and the officer 
reasonably believes that the person 
arrested committed it.—State v. 
Thomas, 188 N.W. 689, 193 Iowa 1004 
—State V. Small, 169 N.W. 116, 184 
Iowa 882. 

In ITebrasiba 

(1) Where action was brought for 
false imprisonment, although a felony 
had actually been committed, the 
court approvingly quoted from Cool¬ 
ey on Torts, “If, by him [an officer], 
an arrest is made on reasonable 
grounds of belief, he will be excused, 
even though it appear afterwards 
that in fact no felony has been com¬ 
mitted.”—^Diers v. Mallon, 64 N.W. 
722, 723, 46 Neb. 121, 50 Am.S.R. 598. 

(2) On the other hand, in an action 
for damages for personal injuries 
sustained by plaintiff as a result of 
an assault by defendant while plac¬ 
ing plaintiff under arrest, it was held, 
when an arrest without a warrant is 
sought to be justified, that it must 
appear that a crime has been com¬ 
mitted, and that there must be rea¬ 
sonable ground to believe the person 
arrested is guilty of the offense.— 


Halsey v. Phillips, 178 N.W. 218, 104 
Neb. 648. 

94. Ark.—Knight v. State, 286 S.W. 
1013, 171 Ark. 882. 

Ky.—Klotz V. Cook, 212 S.W. 917, 184 
Ky. 735. 

Minn.—^Hills v. Jensen, 182 N.T\'. 902, 
149 Minn. 58. 

Okl.—Welch V. State, 236 Pa. 68, 30 
Okl.Cr. 330. 

Va.—Hendricks v. Commonwealth, 178 
S.E. 8—Crosswhite v. Barnes, 124 S. 
E. 242, 139 Va. 471. 

5 C.J. p 400 note SO. 

95. Ill.—People V. Pecho, 200 N.E. 
860, 362 Ill. 568—Peo. v. Ford, 191 
N.E. 315, 356 Ill. 572—People v. 
Brown, 188 N.E. 529, 354 Ill. 480— 
People V. Roberta, 185 N.E. 253, 
352 Ill. 189—People v. Meyering, 
179 N.E. 898, 347 Ill. 442—People v. 
Meyering, 179 N.E. 898, 347 Ill. 376 
—^People V. Meyering, 179 N.E. 896, 
347 Ill. 344—^People v. Caruso, 171 
N.E. 128, 339 Ill. 258—People v. 
Reid, 168 N.E. 344, 336 Ill. 421— 
People V. Hord, 160 N.E. 135, 329 
Ill. 117—People V. Scalisi, 154 N. 
E. 715. 324 Ill. 131—People v. Kis- 
sane, 261 Ill.App. 621, affirmed 179 
N.E. 850, 347 Ill. 385—Williams v. 
Thady, 253 Ill.App. 116. See Peo¬ 
ple V. Guthman, 211 Ill.App. 373. 

Miss.—Bird v. State, 122 So. 539, 154 
Miss. 493—^Mapp v. State, 114 So. 
825, 148 Miss. 739—^Love v. State, 
107 So. 667, 142 Miss. 602—Kennedy 

V. State, 104 So. 449, 139 Miss. 579. 
Mo.—State v. Askew, 66 S.W. (2d) 52, 
331 Mo. 684—State v. Howard, 23 
S.W.(2d) 11, 324 Mo. 145—State v. 
Williams, 14 S.W.(2d) 434, 328 Mo. 
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627—State v. Bailey, 8 S.W. (2d) 57, 
320 Mo. 271—State v. McNeece, 295 
S.W. 737, 317 Mo. 304—State v. Pin¬ 
to, 279 S.W. 144, 312 Mo. 99—State 

V. White, 274 S.W. 17—State v. 
Gartland, 263 S.W. 165, 304 Mo. 87 
—State V. Moore, 235 S.W. 1056. 

Okl.—Tate v. State, 281 P. 820, 45 
Okl.Cr. 96—^Parker v. State, 249 P. 
432, 35 Okl.Cr. 196—Gaines v. State, 
230 P. 946, 28 Okl.Cr. 353. 

5 C.J. p 400 note 82. 

96. State v. Whitley, (Mo.) 183 S.W. 
317. 

97. Kennedy v. State. 104 So. 449, 139 
Miss. 579—5 C.J. p 400 note 83. 

9a Gerk v. U. S., (C.C.A.Neb.) 33 P. 
(2d) 485—5 C.J. p 400 note 83 [a]. 

99. Kennedy v. State, 104 So. 449, 
139 Miss. 579—5 C.J. p 400 note 84. 

1. Newton v. Rhoads Bros., (Tex. 
Com.App.) 24 S.W. (2d) 378, revers¬ 
ing (Civ.App.) 11 S.W.(2d) 377— 
Buchanan v. State, (Tex,Cr.) 74 S. 

W. (2d) 1022—Pruett v. State, 24 S. 
W.(2d) 41, 114 Tex.Cr. 44—Hep- 
worth V. State, 12 S.W. (2d) lOlS, 
111 Tex.Cr. 300—^Bevins v. State, 7 
S.W.(2d) 632, 110 Tex.Cr. 52—Bad¬ 
er V. State, (Tex.Cr.) 183 S.W. 146— 
5 C.J. p 400 note 85. 

2. Rippy V. State, 53 S.W.(2d) 619, 
122 Tex.Cr. 101—Wade v. State, 25 
S.W.(2d) 837, 114 Tex.Cr. 423. 

a Rutherford v. State, 283 S.W. 512, 
104 Tex.Cr. 127—5 C.J. p 400 note 85 
[a]. 

4. Horrell v. State, (Tex.Cr.) 61 S.W. 
(2d) 108. 
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is not justifiable under the state law generally in the 
absence of the rule by the municipal authorities.^ 

c. For Misdemeanor 

(1) In officer’s presence 

(2) Offense not committed in officer’s 

presence 

(3) Necessity for actual or apparent com¬ 

mission of offense 

(4) Arrest on information or suspicion 

(1) In Officer’s Presence 

(a) In general 

(b) For breach of the peace 

(a) In General 

An officer may, without a warrant, arrest a person 
who, in his presence, is committing a misdemean¬ 
or. 

At common law, and under the statutes of most 


§ ^ 

jurisdictions, although subject to statutory varia¬ 
tions, it is a general rule that a peace officer may, 
without a warrant, arrest any person who is com- 
mittingS or attempting to commit*^ a misdemeanor in 
his presence. 

At common law, and under statutory enactments 
of the common law rule, an arrest for an offense less 
than a felony cannot be made without a warrant un¬ 
less it also involves a breach of the peace.S Ac¬ 
cordingly, it has been held that no right to arrest 
for a statutory misdemeanor not amounting to a 
breach of the peace exists unless such right is given 
by statute.9 

Where a statute so permits, however, a peace of¬ 
ficer may lawfully arrest without a warrant one 
who has committed, or is committing, a misdemeanor 
in his presence or within his view, although it does 
not amount to a breach of the peace. 


5. Presley v. Ft, Worth, etc., R. Co., 
(Tex.Civ.App.) 145 S.W. 669. 
e. U.S.—U. S. V. 135,019 Gallons, 
more or less of Wine, etc., (D.C. 
Cal.) 56 F.(2d) 1064—U. S. v. Solo¬ 
mon, (D.C.Mass.) 33 F.(2(i) 193—U. 
S. V. Remhert, (D.C.Tex.) 284 F. 1 
996—^Ex parte Harvell, (D.C.N.C.) I 
267 F. 997—^American Steel & Wire | 
Co. of New Jersey v. Davis, (D.C. j 
Ohio) 261 F. 800. I 

Cal.—Ex parte Emmett, 7 P.(2d) 1096, 
120 Cal.App. 349. 

Ky.—Ingle v. Commonwealth, 264 S. 
W. 1088, 204 Ky. 518—Rawlings v. 
Commonwealth, 230 S.W. 529, 191 
Ky. 401—^Fugate v. Commonwealth, 
219 S.W. 1069, 187 Ky. 664. 

Md.—Callahan v. State, 162 A. 856, 
163 Md. 298. 

Minn.—Stromberg v. Hansen, 225 N. 

W. 148, 177 Minn, 307. 

Miss.—Polk v. State, 142 So. 480, 167 
Miss. 506—Forsythe v. Ivey, 139 So. 
615, 162 Miss. 471—^Bird v. State, 
122 So. 639, 154 Miss. 493—Butler 
V. State, 101 So. 193, 135 Miss. 885. 
Mo.—State v. Padgett, 289 S.W. 95*4, 
316 Mo. 179. 

N.J.—Collins V. Cody, 113 A. 709, 95 
N.J.Law 65. 

N.Y.—Giorgio v. Batterman, 118 N.T. 
S. 828. 134 App.Div. 139—People v. 
Stillwater Bd. of Auditors, 110 N. 
Y.S. 745, 126 App.Div. 487—People 
V. Henry, 185 N.Y.S. 644. 

Okl.—Cluskey v. State, 244 P. 204, 34 
Okl.Cr. 3—^Newton v. State, 223 P. 
195, 26 Okl.Cr. 216. 

Pa.—Commonwealth v. Rubin, 82 Pa. 
Super. 315—Burford v. Richards, 68 
Pa. Super. 8—Commonwealth v. Ke- 
kic, 3 Pa.Dist. & Co. 273—Flinn v. 
Graham, 3 Pittsb. 196. 

Wash.—City of Olympia v. Culp, 240 
P. 362, 136 Wash. 694—City of 
Olympia v. Culp, 240 P. 360, 136 
Wash. 374—State v. Hughlett, 214 


P. 841, 124 Wash. 366—State v. 
Lilewellyn, 205 P. 394, 119 Wash. 
306—Mitchell v. Hughes. 176 P. 26, 
104 Wash. 231. 

W.Va.—^Allen v. Lopinsky, 94 S.E. 369, 
81 W.Va. 13. 

Wyo.—State v. George, 231 P. 683, 32 
Wyo. 223. I 

6 C.J. p 401 note 89. 

Attempt to commit high misdemean¬ 
or 

Where there is an attempt to com¬ 
mit a robbery, and such offense, if 
committed, would constitute a felony 
at common law, but is classified as 
a high misdemeanor under a statute, 
and the attempt to commit such of¬ 
fense is made a misdemeanor, a peace 
oflRlcer may arrest the offender with¬ 
out a warrant where the offense is in 
his presence.—State v. Genese, 130 A 
642, 102 N.J.Law 134. 

Same act felony under fed^:a.l laws 
“It is the duty of a police officer to 
make an arrest, without a -warrant, 
for a misdemeanor committed in his 
presence. This duty becomes more 
imperative if the same act consti¬ 
tutes a felony under the federal law. 
The fact that Congress has made the 
commission of an act a felony, which 
under the state law is a misdemean¬ 
or, proves the aggravated nature of 
the crime.”—Norfolk & W. Ry. Co. 
V. Haun, (Va.) 187 S.E. 481, 484. 

What constitutes “presence” of of¬ 
ficer see supra § 5 b. 

7. Miles V. State, 236 P. 907, 31 Okl. 
Cr. 4—^Miles v. State, 236 P. 57, 30 
OkLCr. 302, 44 A.L.R. 129. 

8. U.S.—U. S. V. Di Corvo, (D.C. 
Conn.) 37 F.(2d) 124. 

pla.—^Roberson v. State, 29 So. 535, 
43 Fla. 156, 52 L.R.A. 751—^Rober¬ 
son V. State, 28 So. 424, 42 Fla. 223. 


Ill.—^People V. Davies, 269 Ill.App. 
306, transferred 183 NT.E. 11, 350 Ill. 
48, affirmed 188 N.E. 337, 354 Ill. 
168. 

Mass.—Commonwealth v. Gorman, 
192 N.E. 618. 

S.C.—State V. Byrd, 51 S.E. 542, 72 
S.C. 104. 

Va.—Galliher v. Commonwealth, 170 
S.E. 734. 

'W.Va.—State v. Whitt, 122 S.E. 742, 
96 W.Va. 268—State v. Lutz, 101 S. 
E. 434, 85 W.Va. 330. 

5 C.J. p 401 note 90. 

Breach incident to all offenses 

The breach of the peace which will 
justify an arrest for a misdemeanor 
without a warrant must be something 
more than that which is alleged in in¬ 
dictments and complaints as a legal 
incident to every criminal offense.— 
Commonwealth v. Gorman, (RIass.) 
192 N.E. 618. 

9. Com. V. Wright S3 N.E2. 82. 158 
Mass. 149, 159, 35 Am.S.R. 475, 19 
L.R.A. 206—5 C.J. p 404 note 9. 

la Ark.—Howard v. State, 208 S.W. 
293, 137 Ark. 111. 

Pa.—Commonwealth v. Rubin, 82 Pa. 
Super. 316—Commonwealth. v. 

Brenneman, 9 Pa.Dist. & Co. 497. 
Utah.—Oleson v. Pincock, 251 P. 23, 
68 Utah 507. 

5 C.J. p 402 note 93. 

Driving without lights 
Although a misdemeanor commit¬ 
ted in the presence of an officer is not 
a breach of the peace, the right to ar¬ 
rest without a warrant exists never¬ 
theless, and it follows that an officer 
has the right to arrest accused for 
driving car without lights and li¬ 
cense plates, as this is a misdemean¬ 
or under the statute.—State v, Deitz, 
239 P. 386, 136 Wash. 228. 
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Particular offenses. In accordance with the rules 
just announced, under appropriate statutory provi¬ 
sions, a peace officer may arrest without a warrant 
one who, in his presence, is violating a law relating 
to the possessions^ or saleS2 of intoxicating liquor, 
one who is drunk in a public place,S3 or who is driv¬ 
ing an automobile on a public highway while in- 
toxicated.S4 In like manner peace officers are usual¬ 
ly accorded the right to arrest without a warrant 
vagrants, disorderly persons, and prostitutes when 
the officers have knowledge that they are such.S5 
An arrest without a warrant may also be made for 
violations of the traffic laws, such as speeding,S6 
driving recklessly past a school house from which 
children are emerging,S7 trucking excessive loads,ss 
or blocking traffic on a public street.!^ Likewise, 
an arrest without a warrant is authorized where 
statutes relating to gambling,20 cruel treatment and 
injury of animals,indecent exposure of a picture 
or person,22 the playing of basebands or the opera¬ 
tion of a motion picture house^^ on Sunday, shooting 
in the nighttime,^® trespassing on railroad proper¬ 


ty,2® removing flowers from g‘raves,27 protection 
of fish or game,28 or larceny^^ are violated in the 
presence of the officer. 

In some jurisdictions, either under general laws 
or special statutory provisions, a peace officer is au¬ 
thorized to arrest without a warrant persons whom 
he finds carrying concealed weapons,20 and such ar¬ 
rest may be made either on the officer’s personal 
knowledge or on the information of credible per- 
sons.2i In other jurisdictions it seems that the right 
of a peace officer to arrest without a warrant for 
the offense of carrying concealed weapons is de- 
nied,22 at least where the arrest is made merely on 
suspicion or on information. ^3 

Time of making arrest. While peace officers are 
authorized to arrest without a warrant for an of¬ 
fense less than a felony committed in their pres¬ 
ence, it is usually held that in order to be valid the 
arrest must be made at the time the offense,24 or 
any part of the offense,85 is being committed, or 
within a reasonable time thereafter,2 6 or upon fresh 


11. TJ.S.~Elrod V. Moss, (C.C.A.S.C.) 
278 F. 123. 

Okl.—^Toung V. State, 7 P.(2d) 884, 
155 Okl. SO—Meehan v. State. (Cr.) 
36 P.(2d) 305—Strategier v. State, 
<Cr.) 32 P,(2d) 1054—Winiger v. 
State, (Cr.) 32 P.(2d) 952—Rhodes 
V. State, 287 P. 812, 46 Okl.Cr. 219. 
124. Marron v. U. S., (C.C.A.Cal.) 8 F. 

(2d) 251—5 C.J. p 404 note 98. 

13. Mich.—People v. Burt, 194 N.W. 
547, 224 Mich. 171—People v. Mc- 
Courtney, 190 N.W. 623, 220 Mich. 
550. 

Miss.—^Forsythe v. Ivey, 139 So. 616, 
162 Miss. 471—^Pickle v. Brooks, 137 
So. 89, 162 Miss. 87. 

5 C.J. p 403 note 97. 

BnuLk in antomahile on highway 
Where accused, who was sitting in 
his automobile in the middle of a 
road, was so intoxicated that he could 
not drive or walk without assistance, 
the sheriff was justified in arresting 
him without a warrant, and in mov¬ 
ing automobile from highway.—^Dai¬ 
ley V. State, 144 N.E. 523, 194 Ind. 683, 

14u Mass.—Commonwealth v. Gor¬ 
man, 192 N.E. 618. 

Tex.—^McGee v. State, (Cr.) 81 S.W. 
(2d) 683. 

15. Cal.—^People v. Giacohbi, 256 P. 

299, 83 Cal.App. 12. 

Ky.—Caper ton v. Commonwealth, 225 
S.W. 481, 189 Ky. 652. 

N.T.—People v. Shoen, 256 N.T.S. 390, 
192 Misc. 788. 

Pa.—^Haverford Township v, Arm¬ 
strong, 29 Pa.Dist. 954. 

5 C.J. p 403 note 96. 

Act not disorderly 

The fact that plaintiff coughed 
when she met defendant, a police offi¬ 


cer, and said, “Hello, there, kid,” does 
not warrant her arrest without a war¬ 
rant as a disorderly person, and the 
fact that she has been guilty of vio¬ 
lating an ordinance against street- 
walking in the past makes no differ¬ 
ence.—Larson v. Feeney, 162 N.W. 
275, 196 Mich. 1, L.R.A.1917D 694. 
Offender against speed law 
One driving at an excessive rate of 
speed, in violation of a village ordi¬ 
nance, is subject to arrest by a peace 
officer without a warrant as a disor¬ 
derly person.—^People v. Shoen, 256 
N.T.S. 390, 142 Misc. 788. 

Trespasser 

A person who enters upon fair 
grounds without buying a ticket and 
without registering, as required hy 
the rules of the fair association, is q. 
trespasser subject to arrest without 
warrant.—^Pickle v. Brooks, 137 So. 
89, 162 Miss. 87. 

16. N.Y.—People v. Shoen, 256 N.T. 
S. 390, 142 Misc. 788. 

Okl.—Smith v. State, (Cr.) 4 P.(2d) 
1076. 

42 C.J. p 1345 note 13. 

17. Moorehead v. State, (Ind.) 183 
N.E. SOI. 

18. De Shong Motor Freight Line v. 
Whisnand, (Tex.Civ.App.) 98 S.W. 
(2d) 389. 

19. People V. Anderson, 1 P.(2d) 
64, 117 CaLApp.(Supp.) 763. 

jaot. Ga.—^Earl v. State, 52 S.B. 78, 
124 Ga. 28. 

N.T.—Wills V. Warren, 1 Hilt. 590. 

6 C.J. p 404 note 1. 

21. Stage Horse Cases, 15 Abb.Pr. 
(N.S.) (N.T.) 51—5 C.J. p 404 note 
99. 


22 . State v. Freeman, 86 N.C. 683—5 
C.J. P 404 note 2. 

23;. Paulding v. Lane, 104 N.T.S. 
1051, 65 Misc. 37. 

24i. Hogan v. Firth, (N.J.Sup.) 115 
A. 204. 

25. Lamb v. Stone, 70 N.W. 72, 95 
Wis. 254. 

26. Higby V. Pennsylvania R. Co., 
58 A. 858, 209 Pa. 452—5 C.J. p 404 
note 5. 

27. ScLultz V. Greenwood Cemetery, 
83 N.E. 41, 190 N.T. 276. 

28. Kosko V. Craig, (Wash.) 32 P. 
(2d) 112—5 C. J. p 404 note 7. 

29. State V. Grant, 76 Mo. 236— 
Giorgio v. Batterman, 118 N.T.S. 
828, 134 App.r>iv. 139—5 C.J. p 404 
note 8. 

SO. Welch V. State, 294 S.W. 1110, 

107 TexCr. 101—5 C.J. p 405 note 
18. 

31. Salasar v. State, 1 S.W.(2d) 314, 

108 TexCr. 381—Welch v. State, 
294 S.W. 1110, 107 Tex.Cr. 101—5 
C.J. p 405 note 19. 

32. Roberson v. State, 29 So. 535, 43 
Fla 156, 52 L.Pw.A 751—5 C.J. p 406 
note 20. 

331. Hughes v. Com., 41 S.W. 294, 19 
Ky.L. 497—5 C.J. p 406 note 21. 

34. Ga.—Wiggins v. State, 80 S.E. 
724, 14 Ga.App. 314. 

N.T.—People v. Ostrosky, 160 N.T.S. 

493, 96 Misc. 104, 34 N.T.Cr. 396. 
Utah.—Oleson v. Pincock, 251 P. 23, 
68 Utah 507. 

5 C.J. p 406 note 22. 

35. State v. Grant, 76 Mo. 236. 

36. Oleson v. Pincock, 251 P. 23, 68 
Utah 607—6 C. J. P 406 note 23. 
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and immediate pursuit of the offender.37 Under 
some statutes a village police officer may, upon the 
violation of a village speed ordinance in his pres¬ 
ence, pursue the offender and arrest him outside the 
village limits without a warrant.^^ 

Violation of municipal ordinance. Municipal peace 
officers or other peace officers are sometimes au¬ 
thorized either by general statute, municipal charter, 
or the terms of a particular ordinance, to arrest with¬ 
out a warrant persons whom they find violating^® 
or threatening to violate^o municipal ordinances; but 
at common law no such authority was vested in peace 
officers, municipal or otherwise.^! A statute author¬ 
izing a town marshal to arrest without a warrant 
anyone whom he finds violating a town ordinance 
gives the authority to make such an arrest even 
though the ordinance which is violated does not ex¬ 
pressly confer such authority.^2 authority, how¬ 
ever, to arrest without a warrant will not be im¬ 
plied from a general grant to a municipality of a 
power to arrest, where such would be contrary to 
existing laws.'^^ 

3(7. N.Y.—^People v. Averill, 208 N.Y. 

S. 774, 124 Misc. 383. 

Utah.—Oleson v. Pincock, 261 P. 23, 

68 Utah 507. 

5 C.J. P 407 note 24. 

Arrest after pursnit of antomohile 
The fact that during the pursuit of 
an intoxicated driver there was a 
period of time in which he was out of 
sight of the officer does not invalidate 
a suhsequent arrest by such officer 
when he overtook the offender, and 
the further fact that accused was de¬ 
tained in a neighboring town at the 
telephoned request of the pursuing 
officer would not make the arrest un¬ 
lawful, even though the act of de¬ 
taining accused until the officer ar¬ 
rived was illegal.—Curry v. Com., 250 
S.W. 793, 199 Ky. 90. 

38. People V. Averill, 208 N.Y.S. 774, 

124 Misc. 383. 

38. Ala.—Coursey v. City of Anda¬ 
lusia, 134 So. 671, 24 Ala.App. 247. 
certiorari denied 134 So. 672, 223 
Ala. 24. 

La.—State v* Fisher, 23 So, 92, 50 La. 

Ann. 45. 

jaiiss,—^Letow V. U. 

Guaranty Co., 

763. 

Mo.—Oran v. Bles, 52 Mo.App. 509. 

Ohio.—^Dunning v. City of Cincinnati, 

21 Ohio N.P.CN.S.) 468. 

Wash.—State v. Zupan, 283 P. 671, 

155 Wash. 80. 

6 C.J. P 404 note 99 [a] (1), P 409 
note 41. 

40 , Jones V. State, 14 So. 772, 100 
Ala. 88. 

41. Miss.—Letow v. U. S. Fidelity & 

Guaranty Co., 83 So. 81, 120 Miss. 

763. 


Whether a particular offense justifies an arrest 
without a warrant depends on the terms of the ap¬ 
plicable statute or ordinance.^^ It has been held 
that an arrest without a warrant may be made for 
holding an auction sale on a public street,^^ for 
driving through a crowded street in a reckless 
manner,^^ for improperly driving or operating a 
motor vehicle,for being drunk in a public street,^® 
for possession of intoxicating liquor,^® and for ped¬ 
dling without a license,where such an act is in 
violation of an ordinance. 


(b) For Breach of the Peace 

A peace officer may, generally, arrest without a 
warrant a person committing, or threatening to com¬ 
mit, a breach of the peace In his presence. 

At common law and under statutory enactment 
thereof, except as otherwise modified by statute, any 
officer charged with the preservation of the public 
peace may arrest without a warrant any person who 
is committing, or who has committed, a breach of the 
peace in his presence, or within his view.^i To justi- 

La.—^Tujacque v. Weisheimer, 15 La. 
Ann. 276. 

Mass.—^Phillips v. Fadden, 125 Mass. 
198. 

Mich.—Lynn v. Weaver, 231 N.W. 579, 
251 Mich. 265. 

M. J.—.Wiegand v. Meade, 158 A. 825, 
108 N.J.Law 471—^Hogan v. Firth, 
115 A. 204. 

N. Y.—^Roderick v. Whitson, 4 N.Y.S. 
112, 51 Hun 620, 643—^Lewis v. 
Kahn, 5 N.Y.S. 661, 15 Daly 326. 

Pa.—Commonwealth v. Kekic, 3 Pa. 
Dist. & Co. 273—^Philadelphia v. 
Campbell, 11 Phila, 163. 

Tex.—^Haverbekken v. Hollingsworth, 
(Civ.App.) 250 S.W. 261. 

Utah.—^Roe v. Lundstrom, 57 P.(2d) 
1128. 

Vt.—State V. Mancinl, 101 A. 581, 91 
Vt 507. 

Va.—^Byrd v. Commonwealth, 164 S. 

B. 400, 402, 158 Va. 897. 

V^ash.—Pavish v. Meyers, 225 P. 633, 
129 Wash. 606, 34 A.L.R. 561. 
W.va.—State v. Whitt, 122 S.B. 742, 
96 W.Va. 268—State v. Best, 113 S. 
E. 919, 91 W.Va. 559—State v. Long, 
108 S.E. 279, 88 W.Va. 669. 

5 C.J. p 407 note 26. p 408 note 32. 
of term 

“By ‘peace,* as used In the law in 
this connection, is meant the tran¬ 
quillity enjoyed by citizens of a mu¬ 
nicipality or community where good 
order reigns among its members. It 
is the natural right of all persons in 
political society, and any intentional 
violation of that right is 'a breach of 
the peace.* It is the offense of dis¬ 
turbing the public peace, or violation 
of public order or public decorum. 
Actual personal violence is not an es- 
senUal element in the offense.**— Da^ 


S. Fidelity & 
83 So. 81, 120 Miss. 


Mo.—Oran v. Bles, 62 Mo.App. 509. 

5 C.J. P 409 note 42. 

2. Scircle v. Neeves, 47 Ind. 289. 

5. Gunderson v. Struebing, 104 N. 
W, 149, 125 Wis. 173. 

44 . Letow V. U. S, Fidelity & Guar¬ 
anty Co., 83 So. 81. 120 Miss. 763— 

5 CJ. p 410 note 43. 

Right to arrest for indictable offenses 
Under a statute providing that an 
officer may arrest without a warrant 
where an indictable offense is com¬ 
mitted or threatened in his presence, 
the word “indictable** has been con¬ 
strued to mean only such offenses as 
a grand jury may indict for, and does 
not include a violation of a munici¬ 
pal ordinance, and accordingly under 
such a statute no right exists to ar¬ 
rest without a warrant one who vio¬ 
lates a municipal ordinance.—^Letow 
V. U. S. Fidelity & Guaranty Co., 83 
So. 81. 120 Miss. 763. 

45 . White v. Kent, 11 Ohio St. 650. 

4a U. S. V. Hart, (C.C.Pa.) 26 F.Cas 

No.15,316, PetC.C. 390, 3 Wheel.Cr. 
(N.Y.) 304. 

47. Coursey v« City of Andalusia, 
134 So. 671, 24 Ala.App. 247, cer¬ 
tiorari denied 134 So. 672, 223 Ala. 
24. 

48. Early v. State, 97 S.W. 82, 60 
Tex.Cr. 344. 

49 . State V. Zupan, 283 P. 671, 155 
Wash. 80. 

50. Hermanson v. Shaffer, 184 IlL 
App. 273. 

51 . Cal.—People v. Young, (App.) 29 
P.(2d) 440. ‘ 

Q-a,—-Cobb V. Bailey, (App.) 133 S.E. 
42. 

KQl 
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fy an arrest without a warrant, however, the breach 
must have proceeded far enough to constitute an 
offense an? to sustain proceedings against the alleged 

offender.52 

It must be remembered that not every misde¬ 
meanor is a breach of the peace, and to justify an 
officer, imder this rule, or a statutory enactment 
thereof, in arresting without a warrant, the offense 
must constitute a breach of the peace.53 In apply¬ 
ing this rule, it has been held that an officer may ar¬ 
rest a person who in his presence is committing a 
breach of the peace by shooting, hollering, and curs¬ 
ing ;54 who, while intoxicated, makes an assault on 
the officer and uses vile and obscene language;®^ 
who makes an unlawful sale of intoxicating liquor 
or who carries a concealed weapon but mere 
drunkenness without any other disturbance is not 
such a breach of the peace as justifies an arrest with¬ 
out a warrant,58 nor does a person breach the peace 
who merely walks from a car in which lottery tickets 


are unlawfully concealed.59 The commission of a 
simple larceny, without any additional acts of dis¬ 
turbance, is not a breach of the peace which justifies 
an arrest without a warrant.®® 

Burden of proof as to legality of arrest. Where 
the legality of the arrest for a breach of the peace 
is questioned, the burden pf proof is on the of¬ 
ficer, and the officer also has the burden of proof 
to show reasonable grounds in all cases. 

To prevent a breach of the peace, A peace officer 
may make an arrest without a warrant for the pur¬ 
pose of preventing a threatened breach of the peace.®^ 
To justify such an arrest, there must be a threat 
of a breach of the peace together with some overt 
act in attempted execution of the threat; and, as here 
used, a breach of the peace is threatened if the facts 
are such as reasonably justify a belief that the per¬ 
petration of an offense is imminent.®® 

Where it is a breach of peace to sell intoxicat¬ 
ing liquor, the act of preparing such liquor for pur- 


vis V. Burgess, 20 N,W. 540, 542, 54 
Mich. 514, 52 Am.R. 828—^Byrd v. 
Commonwealth, 164 S.E. 400, 402, 158 
Va. 897. 

52. Quinn v. Heisel, 40 Mich. 576. 

53. Driving overloaded truck 
Under a statute giving peace offi¬ 
cers the power to arrest without a 
warrant for a breach of the peace 
committed in their presence, the op¬ 
eration of a truck with a load in ex¬ 
cess of the statutory limitation is 
not a breach of the peace which will 
justify an arrest without a warrant. 
—Head v. State, (Tex,Cr.) 96 S.W. 
(2d) 981. 

Illicit intercourse 
Evidence that a filling station oper¬ 
ator and a woman with whom he was 
having sexual intercourse were in a 
closed automobile, which was in the 
driveway of his filling station seven¬ 
ty-five yards distant from the near¬ 
est residence, and which could not be 
seen without the aid of a flashlight, 
did not show an offense against the 
public peace authorizing the village 
marshal to arrest without a warrant. 
—^McCrary v. State, (Tex.Cr.) 97 S.W. 
(2d) 236. 

64. Samino v. State. 204 S.W. 233, 83 
Tex.Cr. 481. 

Xaroise at Sunday baseball game 
Where defendants were arrested, 
without a warrant, under a statute 
making it unlawful to cause loud, 
boisterous, and unseemly noises, be¬ 
cause they conducted a baseball game 
on Sunday in a noisy manner, and, 
where it was provided by statute that 
no arrest by warrant could be made 
on Sunday unless the offense consti¬ 
tuted a felony or a breach of the 
peace, it was held that the same limi¬ 


tation was applicable to an arrest 
without a warrant, and that, within 
the meaning of this statute, the mere 
making of some noise, which did not 
incite, or tend toward, violence, was 
not a breach of the peace which jus¬ 
tified an arrest without a warrant on 
Sunday.—Commonwealth v. Sherman, 
14 Pa.Dist. & Co. 4—5 C.J. p 401 note 
90 [i]. 

SB. Rohmer v. Labo, 157 N.W. 406, 
191 Mich. 55. 

56u State v. Reichman, 188 S.W. 225, 
135 Tenn. 653, rehearing denied 188 
SW. 597, 135 Tenn. 685. 

Possession of intoxicating licLUor 
In Oklahoma, the term “breach of 
the peace’* includes any violation of 
any law enacted to preserve peace 
and good order, and, accordingly, the 
possession of intoxicating liquor in 
a public place with intent to violate 
the prohibition law is a breach of the 
peace, and justifies an arrest without 
a warrant where it occurs in the of¬ 
ficer’s presence.—Miles v. State, 236 
P. 57, 30 Okl.Cr. 302, 44 A.L.R. 129. 

57. Haynes v. State, 72 So. 180, 71 
Plan 585. 

58. State v. Munger, 4 P.(2d) 1094, 
43 Wyo. 404. 

59. Commonwealth v. Doe, 167 A. 
241, 109 Pa.Super. 187. 

ea. State V. Whitt, 122 S.E. 742, 96 
W.Va. 268. 

31- Marshall v. Cleaver, 56 A. 380, 20 
Del. 450—5 C.J. p 408 note 35. 

32. Ga.—Cobb v. Bailey, 133 S.E. 42, 
35 Ga,App. 302. 

Pa.—Commonwealth v. Krubeck, 23 
Pa.Co. 35—Jones* Case, 12 Pa.Co. 
229. 


Tenn.—^Hughes v. State, 238 S.W. 588, 
145 Tenn. 544, 20 A.D.R. 544—State 

V. Reichman„ 188 S.W. 225, 135 
Tenn. 653, rehearing denied 188 S. 

W. 597, 135 Tenn. 685. 

Vt.—State V. Mancini, 101 A. 581, 91 
Vt. 507. 

Va.—^Byrd v. Commonwealth, 164 S. 

E. 400, 158 Va. 897. 

Wash.—Pavish v. Me 3 '’ers, 225 P. 633, 
129 Wash. 605, 34 A.L.R. 561. 

5 C.J. p 409 note 36. 

Statement of mle 

Where defendant acted suspicious¬ 
ly, and the officer had reports that 
defendant was engaged in the unlaw¬ 
ful sale of liquor, it was held, since 
such act would constitute a breach 
of the peace, that the officer might 
arrest him without a warrant. The 
court went on to say, **an officer may 
lawfully arrest a person if a breach 
of the peace is threatened in his pres¬ 
ence. In such a case it is not neces¬ 
sary for the officer to see and know 
that the law is being violated. In¬ 
deed, he may arrest a person in order 
to prevent a violation of the law. In 
such a case he may lawfully arrest 
the person, if the circumstances are 
sufficient to justify the belief in the 
mind of a prudent officer, acting in 
good faith, that a breach of the peace 
is about to occur. Of course, an ar¬ 
rest for a breach of the peace cannot 
be justified merely upon belief or sus¬ 
picion existing in the mind of the of¬ 
ficer; but, where the actions of the 
person and the surrounding circum¬ 
stances are such as to indicate a 
threatened breach of the peace, the 
arrest may be lawfully made.**— 
Hughes V. State, 238 S.W. 588, 596, 
145 Tenn. 544, 20 A.D.R. 544. 

33. Quinn V. Heisel, 40 Mich. 676, 578. 
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poses of sale constitutes a threat against the peace, 
justifying an arrest without a warrant.®^ On the 
other hand, it has been held that officers are not 
justified in arresting one on the ground that they be¬ 
lieve that he is a dangerous person to leave at 

large.®5 


(2) Offense Not Committed in Officer's Pres¬ 
ence 

Ordinarily, a peace officer cannot arrest, without 
a warrant, for a misdemeanor which was not commit¬ 
ted in his presence or view. 

Unless the rule is modified by statute,an officer 
does not have the power to arrest without a war¬ 
rant for a misdemeanor not committed in his pres¬ 
ence and view,®*^ and an arrest without a warrant 


state V. Reichman, 188 S.W. 225, 
135 Tenn. 653, rehearing denied 188 
S.W. 597, 135 Tenn. 685. 

es. Eldredge v. Mitchell, 102 N.E. 69, 
214 Mass. 480. 

Statement not a threat to hreach of 
the peace 

A statement by the owner of land, 
on which defendant, by mistake, had 
built a house, of his general inten¬ 
tion to continue his entries on the 
land was not a threat to commit a 
breach of the peace, nor an act in the 
officer’s presence threatening viola¬ 
tion of general law, so as to authorize 
arrest without a warrant. Under 
such circumstances, a statement to 
an officer by the owner of premises, 
on which defendant by mistake had 
built a house, that he had entered the 
house after being warned not to do 
so was held not a confession of a vio¬ 
lation of the criminal law on the part 
of the owner.—Rhodes v. McWilson, 
69 So. 69, 192 Ala. 675. 

G©. Groom v. State, 11 S.E. 1035, 85 
Ga. 718, 21 Am.S.R. 179—5 C.J. P 
401 note 88 [a]. 

X31 Missouri 

(1) By a provision in a statute ap¬ 
plicable to cities of a population of 
500,000 or over, the police boards in 
such cities, are authorized, through 
the instrumentality of the police 
force, to ‘'prevent crime and arrest 
offenders.” This statute is held to 
authorize a police officer, within the 
jurisdiction defined, to arrest for a 
misdemeanor not committed in his 
presence, provided he has reasonable 
grounds to suspect that the offense 
has been committed.—State v. Gart- 
land, 263 S.W. 165, 304 Mo. 87—Han- 
ser V. Bieber, 197 S.W. 68, 271 Mo. 
326—Greaves v. Kansas City Junior 
Orpheum Co., (App.) 80 S.W. (2d) 228 
—5 C.J. p 395 note 29 [a], p 404 note 
10 [a] (1), (2). 

(2) The reasonable grounds justi¬ 
fying an arrest in such a case must 
be more than the mere vaporings of 
an excited citizen complaining of fan¬ 
cied wrongs, which the officer has not 
the opportunity to ascertain the true 
nature of before he makes the arrest. 
—^Hanser v. Bieber, supra. 

(3) Where a misdemeanor is not 
committed in a city of such class, an 
arrest of a person, without a war¬ 
rant, for a misdemeanor not commit¬ 
ted in the presence of the officer is 

6 C.J.S.—38 


unlawful.—State v. McBride, 37 S.W. 
(2d) 423, 327 Mo. 184, transferred 
(App.) 32 S.W.(2d) 134—State v. 
Dunivan, 269 S.W. 415, 217 Mo.App. 
548. 

(4) Under a statute whereby po¬ 
licemen of cities of the first class are 
made conservators of the peace, and 
under which they are authorized to 
arrest any person “who shall break 
the peace, or be found violating any 
ordinance,” and under a statute au¬ 
thorizing sheriffs, marshalls, etc. “to 
apprehend and arrest any person or 
persons found violating any of the 
provisions” of the prohibition law, 
the common-law limitation, that the 
offense must be in the presence of the 
officer in order to justify an arrest 
by him without a warrant, is not 
taken away, and, accordingly, an ar¬ 
rest without a warrant on suspicion 
of an offense against the prohibition 
law is unlawful.—State v. Gartland, 
263 S.W. 165, 304 Mo. 87. 

(5) Where the offense is commit¬ 
ted in the presence of the officer he 
may arrest without a warrant.—State 
V. Boswell, (App.) 272 S.W. 982. 

67. U.S.—^Papani v. U. S., (C.C.A. 
Cal.) 84 F.(2d) 160—Poldo v. U. 
S., (C.C.A.Cal.) 55 P.(2d) 866, fol¬ 
lowing Moore v. Scott, 55 F.(2d) 
863—^U. S. V. Setaro, (D.C.Conn.) 
37 P.(2d) 134—^U. S. v. Di Corvo, 
(D.C.Conn.) 37 F.(2d) 124. 

Ala.—^Reason v. Gray, 69 So. 15, 192 | 
Ala. 611. 

Ariz.—^Adair v. Williams, 210 P. 853, 
24 Ariz. 422, 26 A.Ii.R 278. 
Ill,__Markey v. Griffin, 109 Ill.App. 
212 , 

Ind.—Robinson v. State, 149 N.E. 891, 
197 Ind. 144, 

ICy.—Fitzpatrick v. Commonwealth, 
275 S.W. 819, 210 Ky. 385—^Robin¬ 
son V. Commonwealth, 268 S.W. 840, 
207 Ky. 53—Simmons v. Common¬ 
wealth, 262 S.W. 972, 203 Ky. 621. 
Md.—Wynkoop v. City of Hagers¬ 
town, 150 A. 447, 159 Md. 194. 

Mass.—^Krulevitz v. Eastern R. Co., 
9 N.E. 613, 143 Mass. 228. 

Mich.—^Pinkerton v. Verberg, 44 N.W. 
679, 78 Mich. 573, 18 Am.S.R. 473, 
7 L.R.A. 507—^Ross v. Leggett, 28 
N.W. 695, 61 Mich. 445, 1 Am.S.R. 
609. 

Minn.—State v. Pluth, 195 N.W. 789, 
157 Minn. 145. 

Miss.—^Kennington-Saenger, Inc., v. 
Wicks, 151 So. 549, 168 Miss. 566. 
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N.J.—McMichael v. Culliton, 104 A. 
433. 

N.Y.—^People v. Before, 150 N.E. 585, 
242 N.Y. 13, affirming 211 N.Y.S. 
134, 213 App.Div. 643, certiorari de¬ 
nied Before v. People, 46 S.Ct. 353, 
270 U.S. 657, 70 L.Ed. 784—Stearns 
V. Titus, 85 N.E. 1077, 193 N.Y. 272 
—^Beardsley v. Soper, 171 N.Y.S. 
1043, 184 App.Biv. 399—Fairmont 
Athletic Club v. Bingham, 113 N. 
Y.S. 905, 61 Misc. 419. 

Okl.—W'ells V. State, 258 P. 285, 37 
Okl.Cr. 305—Whitford v. State, 247 
P. 424, 35 Okl.Cr. 22—Graham v. 
State, 237 P. 462, 31 Okl.Cr. 125— 
Gaines v. State, 230 P. 946, 28 Okl. 
Cr. 353. 

Pa.—Commonwealth v. Krubeck, 8 
Pa.Bist. 521—Commonwealth v. 

Smith, 43 Pa.Co. 93—Common¬ 
wealth V. Bryant, 9 Phila. 595. 

S.C.—State V. Shaw, 89 S.E. 322, 104 
S.C. 359—Percival v. Bailey, 49 S. 
E. 7, 70 S.C. 72. 

Tenn.—State ex rel. Key v. Cron, 12 
Tenn.App. 615. 

Tex.—Lee v. State, 74 S.W. 28, 45 
Tex.Cr. 94. 

Utah.—Johnson v. Leigh, 279 P. 501, 
74 Utah 286. 

Va.—Muscoe v. Commonwealth, 10 
S.E. 534, 86 Va. 443. 

W.Va.—State v. Wills, 114 S.E. 261, 
91 W.Va. 659, 24 A.L.R. 1398— 
State V. Lutz, 101 S.E. 434, 85 W. 
Va. 330. 

5 C.J. p 401 note 89, p 402 note 92— 
42 C.J. p 1332 note 96, p 1345 note 
15. 

Attempted misdemeanor in officer’s 
presence 

In Oklahoma, where the offence is 
not a felony, the officer may not ar¬ 
rest a person without a warrant un¬ 
less the misdemeanor is committed 
or attempted in the presence of the 
officer.—Combest v. State, 239 P. 936, 
32 OkLCr. 47—Childress v. State, 238 
P. 218, 31 Okl.Cr. 208—Miles v. State, 
236 P. 57, 30 OkLCr. 302, 44 A.L.R. 
129—Keith v. State, 235 P. 635, 30 
OkLCr. 179—Keith v. State, 235 P. 
634, 30 OkLCr. 177 —Keith v. State, 
235 P. 631, 30 OkLCr. 16S. 

“Pound” as equivalent to “in pres¬ 
ence” 

A statute authorizing an officer to 
arrest persons “found” violating the 
liquor statute was held not to change 
the common-law rule authorizing an 
arrest for a misdemeanor commit- 
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for a misdemeanor not committed in the officer’s pres¬ 
ence may constitute an assault.^^ Indeed, it has been 
held that a statute authorizing officers to make an 
arrest without a warrant for misdemeanors not com¬ 
mitted in their presence is unconstitutional as an 
unreasonable search and seizure.®^ 

Likewise, in the absence of express statutory au- 
thorization,70 or unless there is a special circum¬ 
stance of emergency requiring it,7i an officer may not 
arrest without a warrant for a breach of the peace, 
not amounting to a felony, which was not committed 
in his presence or viewJ^ 

Violation of municipal ordinance. Usually, to 
warrant an arrest, without a warrant, for a vio¬ 
lation of a municipal ordinance, the violation must 
take place in the presence of the officer,73 and an or¬ 


dinance authorizing an arrest either with or without 
a warrant does not change this rule,'^^ unless an in¬ 
tent to do so is plainly expressed and such an ordi¬ 
nance is authorized by statute. 

(3) Necessity for Actual or Apparent Com¬ 
mission of Offense 

A mere suspicion or belief that a misdemeanor has 
been committed Is Insufficient to warrant an arrest with¬ 
out a warrant. 

It is a general rule, subject to statutory variations, 
that a misdemeanor must have been actually commit¬ 
ted to justify an arrest without a warrant, and the 
mere belief or suspicion that a misdemeanor is being, 
or has been, committed is insufficient to warrant an 
arrest without a warrant nor may an arrest with¬ 
out a warrant be made on a belief, founded on in- 


ted in the officer's presence.—State 
V. Jenkins, 14 S.W.(2d) 624. 321 Mo. 
1237. 

Xiettingr apartment for immoral pur¬ 
poses 

The provision of the penal code, 
making: it a misdemeanor to let an 
apartment knowingly for purposes of 
prostitution, does not authorize an 
officer to arrest a person suspected 
of such offense, without a warrant, 
where there is no offense in the pres¬ 
ence of the officer.—^Ferguson v. Su¬ 
perior Court in and for Kern County, 
147 P. 603, 26 CaLApp. 554. 
Violations of prohibitory laws 
Where an offense against the state 
prohibition laws is less than a felony, 
it is essential that the violation oc¬ 
cur in the presence of the arresting 
officers.—Taylor v. State, 247 P. 377, 
118 Okl. 262—Ivey v. State, 259 P. 
275, 38 Okl.Cr. 116—Jones v. State, 
249 P. 354, 35 Okl.Cr. 91. 

What constitutes “presence'* of offi¬ 
cer see supra § 5 b. 

68. Ezzell V. State, 68 So. 678, 13 
Ala.App. 156. 

68. Kan.—In re Kellam, 55 Kan. 700, 
41 P. 960. 

Miss.—^Polk V. State, 142 So, 480, 167 
Miss. 506—Orick v. State, 105 So. 
465, 140 Miss. 184, 41 A.L.R. 1129. 

Arrest on verbal re<inest of another 
(1) In Alabama, the code of the 
city of Birmingham, authorizing an 
arrest without a warrant of a person 
“against whom there is a charge 
made by any citizen for violating any 
city or state law," was held not to 
authorize an arrest on mere verbal 
request, the word “charge" meaning 
the bringing or preferring a criminal 
charge in the mode and form similar 
to that employed in preferring a 
charge In the justice or county court. 
Accordingly, an arrest for an offense 
that was not committed in the pres¬ 
ence of the arresting officer, where 
such officer has no cause to believe 


that the person arrested has commit¬ 
ted any offense, but makes the arrest 
on the mere verbal request of an¬ 
other citizen on the unsworn state¬ 
ment that such person has commit¬ 
ted an offense, is in violation of the 
Bill of Rights, being an "unreason¬ 
able seizure" within section five, pro¬ 
viding that “people shall be secure 
in their persons ♦ * * from un¬ 

reasonable seizure."—^Bx parte 
Rhodes, 79 So. 462, 202 Ala. 68, 1 
A.L,R. 568, denying certiorari Rhodes 
V. McWilson, 77 So. 465, 16 Ala.App. 
315. 

(2) An act of the sheriff in arrest¬ 
ing a person for failure or refusal to 
register, without warrant or other 
process, on the verbal request of the 
chairman of the local exemption 
board, under the federal Selective 
Draft Act, was held violative of IT. 
S.Const. Amendm. 5, forbidding that 
any citizen shall be deprived of lib¬ 
erty without due process of law, and 
of similar provision in the state con¬ 
stitution, where neither the federal 
statute nor the state law on the sub¬ 
ject expressly authorized such an 
arrest.—^Ex parte Jones, 208 S.W. 525, 
84 Tex.Cr. 497. 

70. Mo.—State v. Boyd, 84 S.W. 191, 
108 Mo.App. 618. 

Tex.—^Presley v. Ft. Worth, etc., R. 

Co., (Civ.App.) 145 S.W. 669. 

5 C.J. p 408 note 28. 

71. Shaw V. State, 18 S.W. (2d) 628, 
113 Tex.Cr. 169—5 C.J. p 408 note 
29. 

Continuing danger of renewal 
An arrest without a warrant for 
a breach of the peace is unauthorized, 
unless made at the time the offense 
was committed, or while there is a 
continuing danger of its renewal.— 
Shaw V. State, 18 S.W. (2d) 628, 113 
Tex.Cr. 169. 

72. Me.—^Neallus v, Hutchinson 

Amusement Co., 139 A. 671, 126 Me. 
469, 55 A.li.R. 1191. 
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Mich.—^People v. Southern, 265 N.W. 

759, 274 Mich. 628. 

6 C.J. p 408 note 27. 

73. Gambill v. Schmuck, 31 So. 604, 
131 Ala. 321—5 C.J. p 410 note 44. 

74w Ala,—^Mitchell v. Gambill. 37 So. 
402, 140 Ala. 545. 

Ind.—Pow V. Beckner, 3 Ind. 475. 
Pa.—^Plymouth v. Williams, 8 Kulp 
167. 

76. U.S.—Peru v. U. S., (C.C.A.Neb.) 
4 P.(2d) 881—Garske v. U. S., (C.C. 

A. Minn.) 1 P.(2d) 620—U. S. v. 
Snyder, (D.C.W.Va.) 285 F. 1, re¬ 
versing 278 F. 650. 

Cal.—^Boyes v. Evans, (App.) 58 P. 
(2d) 922—^Ex parte Dillon, 186 P. 
170, 44 Cal.App. 239. 

Ind.—^Robinson v. State, 149 N.B. 891, 
197 Ind. 144—Hart v. State, 145 N. 

B. 492, 195 Ind. 384. 

Ky.—Ingle v. Commonwealth, 264 S. 

W. 1088, 204 Ky. 518. 

Minn.—^Hilla v. Jensen, 182 N.W. 
902, 149 Minn. 58. 

Okl.—^Matthews v. State, 282 P. 180, 
45 OkLCr. 110. 

Tenn.—^Hughes v. State, 238 S.W. 

588, 145 Tenn. 544, 20 A.L.R. 544. 
Wash.—^Mitchell v. Hughes, 176 P. 26, 
104 Wash. 231. 

W.Va.—State v. Wills, 114 S.B. 261, 
91 W.Va. 659, 24 A.L.R. 1398. 

Wyo.—State v. George, 231 P. 683, 
32 Wyo. 223. 

■ 5 C.J. p 405 note 16. 

Drunkenness at home 

Accused’s drunkenness at his own 
home, unconnected with any public 
disturbance, is neither a felony nor 
an offense against the public peace 
within the code authorizing an ar¬ 
rest without a warrant for such 
classes of offenses.—^Republic Un¬ 
derwriters V. Norman, (Tex.Civ.App.) 
97 S.W. (2d) 976. 

Pailxu'e to give name and address 
Where a negress, janitress in a 
theater, while cleaning up, picked up 
handkerchiefs and a brooch left as 
a decoy by the manager, and, when 
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formation received from a third person, that a mis¬ 
demeanor is being committed.^® 

It is not entirely clear from the cases whether the 
misdemeanor, for which the officer seeks to arrest the 
offender, must actually be committed in the presence 
of the officer, or whether the officer may rely on rea¬ 
sonable appearances and justify the arrest if he rea¬ 
sonably concludes that a misdemeanor is being com¬ 
mitted. According to some authority, a misdemeanor 
must actually have been committed or attempted in 
order to justify an arrest, and, under this rule, an 
officer is not justified in making an arrest, even 
though he has reasonable grounds to suspect that a 
misdemeanor is being committed.77 Indeed, it has 
been indicated that the officer must determine, at 
his peril, whether an offense has been committed 
or not.'^s On the other hand, it has been held that 
an arrest for a misdemeanor may be made without 
a warrant, where the officer has reasonable cause to 


believe that a misdemeanor is being committed.^^ 
Under this rule, it is sufficient if the officer has evi¬ 
dence by his senses sufficient to induce a reasonable 
belief that a misdemeanor is being committed.^® It 
has also been held that, if the arrest is made on per¬ 
sonal view, the officer will be protected if the 
circumstances reasonably justified his belief that the 
facts constituted an offense. Si 

All of the acts essential to make out the misde¬ 
meanor must be committed in the presence or view 
of an officer, in order to justify an arrest without a 
warrant ^he officer making the arrest need 

not be in possession of all the details of a concealed 
offense which is being committed in his presence.SS 

(4) Arrest on Information or Suspicion 

An officer cannot arrest, without a warrant, a per¬ 
son whom he merely believes committed a misde¬ 
meanor. 


approached by the manager and de¬ 
tectives, and asked if she had found 
anything, handed over the brooch, 
and later the handkerchiefs, her ar¬ 
rest by officers was improper, her re¬ 
fusal to give her name and address 
not being a commission of a “public 
offense” in the officers’ presence.— 
Leighton v. Getchell, (Iowa) 169 N. 
W. 649. 

<<3MCere belief” defined 
A “mere belief” that a misdemean¬ 
or has been committed is merely 
“insufficiently supported suspicion.” 
—single V. Commonwealth, 264 S.W. 
1088, 204 Ky. 618. 

76. Bowman v. Commonwealth, 276 
S.W. 1057, 211 Ky. 118. 

% 77. Ariz,—^Adair v. Williams, 210 P. 
853, 24 Ariz. 422, 26 A.L.K. 278. 
Miss.—^Forsythe v. Ivey, 139 So. 615, 
162 Miss. 471. 

Mo.—State v. Dunivan, 269 S.W. 415, 
217 Mo.App. 648. 

5 C.J. p 405 note IS. 

Appearance of drtmlceimess 
Wliere defendant was arrested by a 
peace officer without a warrant for 
drunkenness, and he appeared to he 
drunk, but the lower court found that 
he, in fact, was not drunk and hence 
was not guilty of a misdemeanor, it 
was held that, although, as a rule, 
there must be a misdemeanor com¬ 
mitted or threatened in order to jus¬ 
tify an arrest without a warrant, yet, 
in the case of an arrest for drunken¬ 
ness, an officer may rely on reason¬ 
able appearances.—Forsythe v. Ivey, 
139 So. 615, 162 Miss. 471. 

78. Edgin v. Talley, 276 S.W. 691, 
169 Ark. 662, 42 A.L.R. 1194—5 C.J. 
p 405 note 14. 

79. U.S.—Peru v. TJ. S., (C.C.ANeb.) 
4 P.(2d) 881—Garske v. U. S., (C. 
C.AMinn.) 1 P.(2d) 620—U. S. v. 
Stafford, (I>.C.Ky.) 296 F. 702—U. 


S. V. Rembert, (D.C.Tex.) 284 F. 
996—Elrod v. Moss, (C.C.AS.C.) 
278 P. 123. 

N.T.—^People v. Esposito, 194 N.Y.S. 
326. 118 Misc. 867. 

Ohio.—^Bock V. City of Cincinnati, 
183 N.E, 119, 43 Ohio App. 257, er¬ 
ror dismissed City of Cincinnati v. 
Tapp, 181 N.B. 879, 124 Ohio St. 
666, and City of Cincinnati v. Bock, 
181 N.E. 888, 124 Ohio St. 667. 
Okl.—Abbott V. State, 235 P. 550, 
561, 30 Okl.Cr. 98. 

Pa.—Commonwealth v. Rubin, 82 Pa. 
Super. 315. 

W.Va.—Noce v. Ritchie, 155 S.B. 127, 
109 W.Va. 391—State v. Tatar, 152 
S.E. 748, 108 W.Va. 709—State v. 
Koil, 136 S.E. 510, 103 W.Va. 19. 

5 C.J. p 416 note 90. 

Statement of xnle 

(1) Where defendant was arrested 
for unlawfully transporting and pos¬ 
sessing intoxicating liquor, which of¬ 
fense was made a misdemeanor, the 
court, after holding that the arrest 
was lawfully made, said: “It is the 
well established doctrine now 
throughout the United States that 
for a crime which they have reason¬ 
able cause to believe is being com¬ 
mitted in their presence, although it 
be a misdemeanor, duly authorized 
officers may make an arrest without 
a warrant,”—Garske v. U. S., (C.C.A. 
Minn.) 1 P.(2d) 620, 622. 

(2) “If the prohibition agent who 
made the arrest had probable cause 
for believing that the defendants in 
question were guilty of a felony or 
misdemeanor, he had the right to 
make the arrest”—^U. S. v. Wiggins, 
(D.C.Minn.) 22 F.(2d) 1001, 1002. 

(3) “A peace officer in the dis¬ 
charge of his duty is not required to 
close his eyes, but when confronted 
by circumstances which reasonably 
cause bim to believe that the law is 
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being violated, he may observe a sus¬ 
pected person and follow up suspi¬ 
cious circumstances when it may be 
done without violating any constitu¬ 
tional restriction, and when in doing 
so the commission of the offense 
takes place in his presence, the ar¬ 
rest of the person committing such 
offense is lawful.”—Abbott v. State, 
235 P. 550, 651, 552, 30 Okl.Cr. 98. 

(4) “A crime was about to be com¬ 
mitted in the presence of an officer 
authorizing an arrest without war¬ 
rant ... if the circumstances 
then observed by him, taken into con¬ 
sideration with those before observ¬ 
ed by him, when weighed in the light 
of common knowledge, gave him 
probable reason for [or] ground to 
believe that such a crime was be¬ 
ing, or was about to be, commit¬ 
ted.”—State V. Reynolds, 125 A. 636, 
101 Conn. 224. 

80. Garske v. IT. S., (C.C.A.Minn.) 
1 F.(2d) 620—U. S. V. Rembert, (D. 
C.Tex.) 2S4 F. 996—^Blrod v. Moss, 
(C.C.A.S.C.) 278 F. 123. 

81. Goodwin v. State, 257 S.W. 79, 
148 Tenn. 682—5 C.J. p 405 note 17. 

Act apparently public offense suffix 
cient 

Where drunkenness is a public of¬ 
fense, for which an arrest without 
a warrant may be made, and a person 
so conducts himself in public as to 
justify the impression that he is 
drunk, whether he does so purposely 
or otherwise, he subjects himself to 
arrest even though he is in fact 
sober.—Goodwin v. State, 257 S.W. 
79, 148 Tenn. 682 —1 C.J. p 405 note 17 
[a]. 

82. Ex parte Dillon, 186 P. 170, 44 
Cal,App. 239. 

83. Catching v. Commonwealth, 264 
S.W. 1067, 204 Ky. 439. 
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Although, as is elsewhere discussed in this sec¬ 
tion, an arrest for a felony may usually be made with¬ 
out a warrant, where the circumstances give rise 
to a reasonable belief that the person arrested com¬ 
mitted it, in the absence of a statute to the con¬ 
trary,the rule is, generally, otherwise in the case 
of a misdemeanor.ss Accordingly, and in accordance 
with the rule that the offense must have been com¬ 
mitted in the presence of the officer to justify him 
in arresting without a warrant, in the absence of a 
statute to the contrary, a peace officer has no power 
to arrest a person, without a warrant, on mere in¬ 
formation of a third person, or mere suspicion, that 
he committed a misdemeanor.s® The officer mak¬ 
ing the arrest without a warrant for a misdemeanor 
must also be so close that he cannot be mistaken as 
to the offender.s^ 


d. What Constitutes Beasonable and Probable 
Grounds of Suspicion 

(1) In general 

(2) Knowledge or information 
(1) In General 

Reasonable and probable grounds of suspicion, war¬ 
ranting an arrest by an officer without a warrant, 
where proper, is a reasonable belief in the guilt of the 
person arrested. 

Where an officer, in good faith, believes that a 
person is guilty of a felony, and his belief rests 
on such grounds as would induce an ordinarily pru¬ 
dent and cautious man, under the circumstances, to 
believe likewise, he has such probable cause for his 
belief as will justify him in arresting without a war- 
rant.ss It has been said that the substance of all 


84. People v. Ford, 191 N.E. 315, 356 
Ill. 572-—5 C.J. p 404 note 10. 

Statute includiugr felony and misde. 
meanor 

Wliere, by statute, authority is giv¬ 
en to a peace officer to make an ar¬ 
rest for any criminal offense, which 
is construed to include both misde¬ 
meanors and felonies, it has been 
held that an officer may arrest, with¬ 
out a warrant, a person whom he 
reasonably believes to be implicated 
in a crime, if in fact the criminal of¬ 
fense was committed.—People v. 
Ford, 191 N.E. 315, 356 Ill. 572—Peo¬ 
ple V, Roberta, 185 N.E. 253, 352 Ill. 
139—People v. Scalisi, 154 N.E. 715, 
324 Ill. 131. 

85. U.S.—Carroll v, U. S., (Mich.) 
45 S.Ct. 280, 267 U.S. 132, 69 L.Ed. 
543, 39 A.L.R. 790—U. S. v. Solo¬ 
mon, (D.C.Mass.) 33 F.(2d) 193. 

Wash.—State v. Hughlett, 214 P. 841, 
124 Wash. 366. 

88. U.S.—U. S. V. Wiggins, (D.C. 

Minn.) 22 F.(2d) 1001. 

Ind.—Hart v. State, 145 N.E, 492, 195 
Ind. 384. 

5 C.J. p 405 note 11. 

87. Simmons v. Commonwealth, 262 
S.W. 972, 203 Ky. 621. 

83. U.S.—Papani v. U. S., (C.C.A. 
Cal.) 84 P.(2d) 160—Beard v. U. S., 
(App.D.C.) 82 P.(2d) 837, certio¬ 
rari denied 56 S.Ct. 675—^Rocchia 
V. U. S., (C.C.A.Cal.) 78 P.(2d) 966 
—U. S. V. De Vasto, (C.C.A.N.Y.) 
52 F.(2d) 26, 78 A.L.R. 33C, certio¬ 
rari denied Devasto v. U. S., 52 S. 
Ct. 138, 284 U.S. 678, 76 KEd. 573— 
Kroska v. U. S., (C.C.A.Minn,) 51 
P.<2d) 330—U. S. V. Poller, (C.C.A. 
N.T.) 43 P.(2d) 911, 74 A.L.R. 1382 
—Day V. U. S.. (C.C.A.Neb.) 37 F, 
(2d) 80—Gerk v. U. S., (C.C.A. 
Neb.) 33 F,(2d) 485—U. S. v. Wig¬ 
gins, (D.CMinn.) 22 F.(2d) 1001— 
Garske v. U. S.. (C.C.A.Minn.) 1 
F.(2d) 620—U. S. V. Stafford, (D.C. 
Ky.) 296 F. 702—^U. S. v. Vatune, 
<D.C.CaL) 292 F. 497—Lambert v. 


U. S., (C.C.A.Nev.) 282 P. 413— 
American Steel & Wire Co. of New 
Jersey v. Davis, (D.C.Ohio) 261 F. 
800—Ex parte Morrill. (C.C.Or.) 35 
F. 261, 13 Sawy. 322. 

Ala.—^Union Indemnity Co. v. Web¬ 
ster. 118 So. 794. 218 Ala. 468—Tol- 
leson V. Jackson, 114 So. 801—^Man- 
gino V. Todd, 98 So. 323, 19 Ala. 
App. 486. 

Ariz,—Wiley v. State. 170 P. 869, 19 
Ariz. 346, L.R.A.1918D 373. 

Ill.—^People V. Pecho, 200 N.E. 860, 
362 Ill. 568—People v. Poncher, 192 
N.E. 732, 358 Ill, 73—People v. 
Ford, 191 N.B. 316, 356 Ill. 672— 
People V. Davies, 188 N.E. 337, 354 
Ill. 168, affirming 269 IlLApp. 306, 
transferred 183 N.E. 11, 350 Ill. 4b 
—^People V. Humphreys, 187 N.E. 
446, 353 Ill. 340—^People v. Mack- 
lin, 186 N.E. 531, 353 Ill. 64—Peo¬ 
ple V. Roberta, 185 N.E. 253, 352 Ill. 
189 —People v. Caruso, 171 N.E. 
128, 339 IlL 258—^People v. Scalisi, 
154 N.E. 715, 324 Ill. 131—^People v. 
Kissane, 261 IlLApp. 621, affirmed 
179 N.E. 850, 347 IlL 385. 

Ky.—^Armstrong v. Board of Civil 
Service Com’rs of City of Newport, 
48 S.W. (2d) 1055, 243 Ky. 415— 
Commonwealth v. Riley, 232 S.W. 
630, 192 Ky. 153—^Grau v. Forge, 
209 S.W. 369, 183 Ky. 521, 3 A.L.R. 
642. 

Mass.—^Wax v. McGrath, 151 N.E. 
317. 

Mich.—People v. Bressler, 194 N.W. 
559, 223 Mich. 597. 

Miss.—Millette v. State, 148 So. 788, 
167 Miss. 172. 

Mont.—State v. District Court of 
Eighth Judicial Dist. in and for 
Cascade County, 225 P. 1000, 70 
Mont 378—State v. Mullen, 207 P. 
634, 63 Mont 50. 

Ohio.—^Bock V. City of Cincinnati, 183 
N.E. 119, 43 Ohio App. 257, error 
dismissed City of Cincinnati v. 
Tapp, 181 N.B, 879, 124 Ohio St 
666, and City of Cincinnati v. Bock, 
181 N.E. 888, 124 Ohio St 667—Ra- 
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sey V. Ciccolino, 18 Ohio Cir.Ct(N. 
S.) 331, 1 Ohio App. 194. 

OkL—Welch V. State, 236 P. 68, 30 
OkLCr. 330—^Pamplin v. State, 205 
P. 521, 21 OkLCr. 136—Ex parte 
Finney, 205 P. 197, 21 OkLCr. 103. 
Or.—State v. Duffy, 295 P. 953, 135 
Or. 290—State v, Tarde, 254 P. 
798, 121 Or. 297. 

S.C.—^Bushardt v. United Inv. Co., 
113 S.B. 637, 121 S.C. 324. 

Wash.—State v. Hughlett, 214 P. 841. 
124 Wash. 366—Mitchell v. Hughes. 
176 P. 26, 104 Wash. 231. 

5 C.J. p 417 notes 1, 4. 

^'Probable cause” defined 

(1) Probable cause which will jus¬ 
tify an arrest without a warrant **is 
a reasonable ground of suspicion, 
supported by circumstances suffi¬ 
ciently strong in themselves to war¬ 
rant a cautious man in his belief 
that the person accused is guilty of 
the offense with which he is charg¬ 
ed.''—^U. S. V. Snyder, (D.C.W.Va.) 
278 F. 650, 658. 

(2) “If the facts and circumstanc¬ 
es before the officer are such as to 
warrant a man of prudence and cau¬ 
tion in believing that the offense has 
been committed, it is sufficient.''— 
Carroll v. U. S., (Mich.) 267 U.S. 132, 
161, 45 S.Ct. 280, 69 L.Ed. 543, 3 A. 
L.R. 790. 

(3) “The knowledge of facts, actu¬ 
al or apparent, strong enough to jus¬ 
tify a reasonable man in the belief 
that he has lawful grounds for pros¬ 
ecuting the defendant in the manner 
complained of" is sufficient.—State v. 
District Court of Eighth Judicial 
Dist. in and for Cascade County, 225 
P. 1000. 70 Mont. 378. 

Definition as ^'suspicion of guilt” 
criticized 

Of the definition that probable 
cause “is a suspicion founded upon 
circumstances'' or that it is “a rea¬ 
sonable ground of suspicion,” the 
court said, “It is apparent that 'sus¬ 
picion' requires no real foundation 
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definitions of probable cause is a reasonable belief 
in the guilt of the person arrested.^S Although the 
knowledge on which the officer acts, when making an 
arrest without a warrant, need not be absolute,90 


yet he is bound not to act arbitrarily, but must exer¬ 
cise his discretion in a legal manner, using all rea¬ 
sonable means to avoid a mistake.^ ^ An arrest with¬ 
out a warrant, made on a mere suspicion or belief 


for its existence. ‘Belief* is necessa¬ 
rily based upon at least assumed 
facts. It would therefore seem a 
‘contradiction of terms* to say in ef¬ 
fect that ‘suspicion* is a conclusion 
or condition of mind which results 
from a consideration of pertinent 
facts and circumstances by a man 
of ordinary care and prudence. That 
is what engenders ‘belief’; and ‘be¬ 
lief* (rather than ‘suspicion* founded 
upon ‘reasonable cause’ therefor) 
that the person proposed to be ar¬ 
rested has in fact committed a felony 
is what is required.”—Cook v. Singer 
Sewing Mach. Co„ 32 P.(2d) 430, 
431, 138 CaLApp. 418. 

Test of probable cause 

(1) The question is: “Were there 
‘any facts which would induce any 
fair-minded man of average intelli¬ 
gence and judgment to believe’ that 
defendant had committed a felony?” 
—People V. Ward, 196 N.W. 971, 226 
Mich. 45. 

(2) The utmost that can be exact¬ 
ed of the officer who arrests without 
a warrant is that the circumstances 
shall be such that on them alone he 
would be justified in making a com¬ 
plaint on which a warrant might is¬ 
sue. In other words, if the circum¬ 
stances are such that the officer 
could properly secure a warrant of 
arrest, he may arrest without a war¬ 
rant if the offense which the circum¬ 
stances tend to establish was com¬ 
mitted in his presence.—State v. Dis¬ 
trict Court of Ninth Judicial Dist. 
in and for Gallatin County, 233 P- 
126, 72 Mont. 245—State v. Mullen, 
207 P. 634, 63 Mont. 50. 

lalberal coustructiou 

“In determining whether probable 
cause has existed for an arrest, a lib¬ 
eral, rather than a strict course, 
should be followed. The essential 
constitutional guaranties must be 
preserved, but the law must not be 
fio administered that while it adds no 
security to the law-abiding citizen 
it provides a shield for the law break¬ 
er,”—State V. Hum Quock, 300 P. 220, 
228, 89 Mont. 503. 

Officer held to have probable cause 
to make arrest without a warrant. 
U.S.—Wisniewski v. U. S., (C.C.A. 
Mich.) 47 P.(2d) 825—Mattus v. U. 
S., (C.C.A.Cal.) 11 F.(2d) 503—In 
re Woodward. (D.C.N.Y.) 1 F.(2d) 
672—U. S. V. Stafford, (D.C.Ky.) 
296 F. 702—Lambert v. U. S., (C.C. 
A.Nev.) 282 F. 413. 

S’la.—Jeff coat v. State, 138 So. 385, 
103 Fla. 466. 

Ill,—People v. Brown, 188 N.E, 529, 
354 Ill. 480—People v. Caruso, 171 
N.E. 128, 339 Ill. 258. 


Ind.—^De Long v. State, 168 N.E. 22, 
201 Ind. 302. 

Mich.—People v. Minchella, 255 N.W. 
735, 268 Mich. 123, 93 A.L.R. 805, 
certiorari denied Minchella v. State 
of Michigan, 55 S.Ct. 217—^People 
V. Cardella, 207 N.W. 141, 233 Mich. 
505. 

Miss.—^Watson v. State, 146 So. 122, 
166 Miss. 194. 

Mo.—State v. Forshee, 274 S.W. 419, 
308 Mo. 651. 

N.Y.—Davis v. Carroll, 159 N.Y.S. 

568, 172 App.Div. 729. 

Or.-State v. Duffy, 295 P. 953. 135 
Or. 290. 

Tex.—^Hepworth v. State, 12 S.W. 

(2d) 1018, 111 Tex.Cr. 300. 

Wash.—State v. Bantam, 1 P.(2d) 
861, 163 Wash. 598—State v. Brit¬ 
ton, 242 P. 377, 137 Wash. 360, af¬ 
firmed 247 P. 9, 137 Wash. 360. 
Wyo.—State v. Rotolo, 270 P. 665, 39 
Wyo. 181. 

Particular circumstances justifying 
arrest without a warrant 

(1) Officers, who were told by girls 
in a house where they admitted they 
were carrying on prostitution that 
two “sluggers’* for the place were 
downstairs, were justified in arrest¬ 
ing the men.—People v, Roberta, 185 
N.E. 253, 352 Ill. 189. 

(2) Officers had probable cause to 
believe defendant possessed liquor, 
where he placed a bottle in a sack 
and proceeded by an unusual route. 
—Moore v. State, 294 S.W. 650, 107 
Tex.Cr, 24. 

(3) A sheriff, who saw in defend¬ 
ant’s buggy tools, hose, and cans 
similar to those used by persons in 
breaking into whisky warehouses, 
and who had been informed that de¬ 
fendant and another were contem¬ 
plating such an offense, is warranted 
in making an arrest—Commonwealth 
V. Riley, 232 S.W. 630, 192 Ky. 153. 

(4) Where a person, known to have 
been previously convicted as a chick¬ 
en thief, was seen by officers going 
toward a city with a sack filled with 
chickens and, when given a ride, ask¬ 
ed to be let out at the edge of the 
town, falsely pretending that he liv¬ 
ed there, and told the officers that 
he had bought the chickens, they had 
reasonable grounds to believe that he 
had committed a felony authorizing 
arrest—^Turner v. Commonwealth, 
231 S.W. 519, 191 Ky. 825. 

(5) Evidence that defendant check¬ 
ed out of a hotel on the night of the 
burglary and had driven about the 
town late at night, and had applied to 
a physician for narcotics, showed 
probable cause for arrest for bur¬ 
glarizing a drug store.—^Millette v. 
State, 148 So. 788, 167 Miss. 172. 
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(6) Where the owner reported see¬ 
ing his stolen overcoat on defendant, 
his arrest was legal.—Phcenix v. 
State, 17 S.W. (2d) 829, 112 Tex.Cr. 
491. 

(7) Where the sheriff in arresting a 
person acted on a letter of the pros¬ 
ecuting attorney, stating that such 
person was guilty of the crime of 
grand larceny, the sheriff had rea¬ 
sonable grounds to believe the per¬ 
son guilty of such felony to justify 
him in the arrest.—Eberhart v, Mur¬ 
phy, 194 P. 415, 113 Wash. 449, re¬ 
versing 188 P. 17, 110 Wash. 158. 

(8) Officers supplying marked mon¬ 
ey for purchases of morphine made 
on defendant's premises could arrest 
defendant.—^Appell v. U. S., (C.C.A. 
Tex.) 29 P.(2d) 279. 

Presumption of guilt as substitato 
for probable cause 
The presumption of guilt which 
arises from the unexplained posses¬ 
sion of recently stolen property con¬ 
stitutes, as a matter of law, a suffi¬ 
cient basis for the arresting officer’s 
conclusion of guilt, and hence will 
serve as a justification for making 
the arrest, because it supplies the 
element of probable cause which is 
necessary.—Tolleson v. Jackson, 114 
So. 801, 217 Ala. 66. 

What constitutes “presence” of offi¬ 
cer, justifying arrest without a 
warrant for crimes committed in 
his presence see supra § 5 b. 

83. Cohn V. U. S., 57 App.D.C. 49, 
16 P.(2d) 652. 

SO. Cal.—Dowdell v. Owl Drug Co., 

8 P.(2d) 890, 121 Cal.App. 53. 

Or.—State v. Lee, 253 P, 533, 120 Or. 
643. 

“Before making an arrest [without 
a warrant] the officer is not required 
to have definitely and finally estab¬ 
lished the truth of the facts or the 
certainty of the information upon 
which he relies. His justification 
primarily depends upon the quality 
and quantity of the assumed evidence 
presented to him, rather than upon 
its conclusiveness as to facts.”— 
Cook V. Singer Sewing Mach. Co., 32 
P.(2d) 430, 431, 138 Cal.App. 418. 

Effect of an acquittal 
The fact that a person Is acquitted 
of the offense, for which he was ar¬ 
rested without a warrant, is not pri- 
ma facie evidence of the want of 
probable cause.—^DeLong v. State, 
168 N.E. 22, 201 Ind. 302. 

91. XJ.S.—Castle v. Lewis, (OkL) 
254 F. 917, 166 C.C.A. 279. 

Mo.—Russo V. Miller, 3 S.W.(2d> 266, 
221 Mo.App. 292. 
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or guess, unsupported by facts, circumstances, or 
credible information pointing to the guilt of the 
person arrested, cannot be justified as having been 
made on probable cause, even though it subsequently 
appears that the person arrested is guilty of an 
ofTense.9^ 

What amounts to probable cause in an action for 


malicious prosecution will also amount to such 
reasonable grounds for suspicion of felony, as will 
justify an arrest without a warrant,^ 3 ^nd there 
is no difference in its application between arrests 
for felonies and arrests for misdemeanors.^^ 

Question of law or fact. While it has been held 
that the question of probable cause is always one 


Okl.—Welch V. State, 236 P. 68. 30 
OkLCr. 330. 

5 C.J. p 417 note 99. 

S2. U.S.—Poldo V. U. S., (C.C.A.Cal.) 
55 F.(2d) 866, following- Moore v. 
Scott, 55 P.(2d) 863—Brown v. IT. 
S., (C.C.A.Or.) 4 P.(2d) 246—-U. S. 
V. Shultz, (D.C.Ariz.) 3 P.Supp. 273 
—^U. S. V. Tom Yu, (D.C.Ariz.) 1 P. 
Supp. 357. 

Ala.—Hill V. Wyrosdick, 113 So. 49, 
216 Ala. 235—Mangino v. Todd, 98 
So. 323, 19 Ala.App. 486. 

D.C.—Bolt V. U. S., 55 App.D.C. 120, 
2 P.(2d) 922. 

Ill.—^People V. Brewer, 189 N.E. 321, 
355 HI. 348—^People v. McGurn, 173 
N.E. 754, 341 Ill. 632—People v. 
Mirbelle, 276 Ill.App. 533—People 
V. Callier, 243 IlLApp. 348. 

Ind.—Karlen v. State, 174 N.E. 89— 
Burnett v. State. 155 N.E. 209, 199 
Ind, 49. 

Ky.—Catching v. Commonwealth, 264 
S-W. 1067, 204 Ky. 439—Common¬ 
wealth V. Riley. 232 S.W. 630, 192 
Ky, 153. 

Mo.—State v, McBride, 37 S.W.(2d) 
423, 327 Mo. 184, transferred (App.) 
32 S.W. (2d) 134—McKeon v. Na¬ 
tional Casualty Co., 270 S.W. 707, 
216 Mo.App. 607. 

Mont.—State v. District Court of 
Ninth Judicial Dist. in and for 
Gallatin County, 233 P. 126, 72 
Mont. 245—State v. District Court 
of Eighth Judicial Dist. in and for 
Cascade County, 225 P. 1000, 70 
Mont. 378—State v. Mullen, 207 P. 
634, 63 Mont. 50—State v. Brad- 
shav/, 161 P. 710, 53 Mont. 96. 

Ohio.—Bock V. City of Cincinnati, 
183 N.E. 119, 43 Ohio App. 257, 
error dismissed City of Cincinnati 

V. Tapp, 181 N.E. 879, 124 Ohio St. 
666, and City of Cincinnati v. Bock, 
181 N.E. 888, 124 Ohio St. 667. 

Okl.—^Ex parte Finney, 205 P. 197, 21 
Okl.Cr. 103. 

Or.—State v. DufCy, 295 P. 953, 135 
Or. 290. 

Tex.—Gonzales v. State, (Cr.) 96 S. 

W. (2d) 972. 

Wash.—State v. Hughlett 214 P. 841, 
124 Wash. 366—^Mitchell v. Hughes, 
176 P. 26. 104 Wash. 231. 

5 C.J. p 418 note 8. 

Arrest on snspicion on a military res¬ 
ervation permissible 
Where a military officer, acting 
only on suspicion, searched a car 
seeking to pass a military picket, un¬ 
der nailitary orders, and then arrest¬ 
ed the occupant, it was held that the 
arrest was lawful, the court saying: 


“But the arrest by a military person, 
upon a military reservation, under 
military orders, stands, I think, upon 
a different basis. Just as an arrest 
without warrant for a crime commit¬ 
ted in the arrester’s presence, fol¬ 
lowed by a search of his person, has 
never been considered an unreasona¬ 
ble search within the meaning of the 
constitutional provision, so the deten¬ 
tion and search of a person seeking 
to pass a military picket under cir¬ 
cumstances of suspicion have always 
been considered allowable."—^U. S. v. 
Crowley, (D.C.Ga.) 9 P.(2d) 927. 
Contents of keg 

Where an officer, when making the 
arrest, did not know that the keg 
which defendant was carrying con¬ 
tained liquor and was not in posses¬ 
sion of facts showing commission of 
misdemeanor, arrest was unlawful.— 
Patton V. State, 135 So. 352, 160 Miss. 
274. 

Evidence held insufficient to dis¬ 
close probable cause for making the 
arrest without a warrant—^Hernan¬ 
dez V. U. S., (C.C,A.Cal.) 17 F.(2d) 
373—Mangino v. Todd. 98 So. 323, 19 
Ala.App. 486—^People v. Stewart, 206 
N.W. 337, 232 Mich. 670. 

General snspicion insufficient 

Where peace officers, while cruis¬ 
ing in a squad car, were attracted by 
I a speeding taxi cab, and, on following 
the cab, saw an occupant in the cab 
make a suspicious move as if taking 
a revolver from his pocket and hid¬ 
ing it behind the seat, and the offi¬ 
cers then stopped the car and ar¬ 
rested the occupants, it was held that 
since the officer did not have probable 
cause to believe that the occupants 
were guilty of the specific offense of 
carrying concealed weapons, the ai> 
rest was illegal, a mere general sus¬ 
picion that a crime was being com¬ 
mitted not being sufficient.—^People v. 
Stein, 251 N.W. 788, 265 Mich. 610. 

ParticiLlar crimes for which arrest 
held improper 

(1) Alien laws violation.—^Ramirez 

V. State, (Tex,Cr.) 58 S.W.(2d) 829. 

(2) Burglary.—Sims v. State, 45 S. 

W. (2d) 579, 119 Tex.Cr. 83. 

(3) Carrying concealed weapon.— 
Bolt V, U. S.. 55 App.D.C. 120, 2 F. 
(2d) 922—^Rasey v. Ciccolono, 1 Ohio 
App. 194, 34 Ohio Cir.Ct 294, 

(4) Gaming.—Bock v. City of Cin¬ 
cinnati, 183 N.E. 119, 43 Ohio App 257, 
error dismissed City of Cincinnati v. 
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Tapp, 181 N.B. 879, 124 Ohio St. 665, 
and City of Cincinnati v. Bock, 181 N. 

E. 888, 124 Ohio St. 667. 

(5) Possession of counterfeiting 
contraband.—^Poldo v. U. S., (C.C.A. 
Cal.) 55 P.(2d) 866, following Moore 
V. Scott, 55 F.(2d) 863. 

(6) Violation of Harrison Narcotic 
Act.—^U. S. v. Baldocci, (D.C.Cal.) 42 

F. (2d) 567. 

(7) Violation of laws relating to in¬ 
toxicating liquors. 

U.S.—Kroska v. U. S., (C.C.A.Minn.) 
51 F.(2d) 330—U. S. v. Valisio, (D. 
C.N.Y.) 41 P.(2d) 294—Brown v. U. 
S., (C.C.A.Or.) 4 P.(2d) 246—U. S:. 

V. Alspach, (D.C.Pa.) 12 P.Supp. 
293—Snyder v. U. S., (C.C.A.W.Va.) 
285 P. 1, reversing (D.C.) U. S. v. 
Snyder, 278 P. 650. 

Ala.—Mangino v. Todd, 98 So. 323, 19 
Ala.App. 486. 

Ill.—People V. Callier, 243 Ill.App. 348. 
Ind.—Karlen v. State, 174 N.E. 89— 
Edwards v. State, 152 N.E. 721, 198 
Ind. 170. 

Ky.—Reed v. Philpot’s Adm’r, 31 S. 

W. (2d) 709, 235 Ky. 429. 

Mont.—State v. District Court of 
Ninth Judicial Dist in and for Gal¬ 
latin County, 233 P. 126, 72 Mont. 
245. 

Okl.—^Ashbrook v. State, 219 P. 347, 
92 Okl. 287. 

Tenn.—^Dittberner v. State, 291 S.W. 
839, 155 Tenn. 102, error dismissed 
Dittburner v. State of Tennessee, 48 
S.Ct 38, 275 U.S. 576, 72 D.Ed. 435. 
Tex.—Costello v. State, 36 S.W. (2d) 
172. 117 Tex.Cr. 163. 

&3. Md.—^Kirk v. Garrett, 35 A. 1089, 
1091, 84 Md. 383. 

Mo.—^McKeon v. National Casualty 
Co., (App.) 270 S.W. 707. 

6 C.J. p 417 note 2. 

94. Ky.—Commonwealth v. Riley, 232 
S.W. 630, 192 Ky. 153. 

Mont.—State v. Mullen, 207 P. 634, 63 
Mont 50. 

Wash.—^Mitchell v. Hughes, 176 P. 26, 
104 Wash. 231. 

5 C.J. p 417 note 3. 

What constitutes being drunk 
A person is drunk in a legal sense, 
so as to justify arrest without a 
warrant, when he is so far under the 
influence of liquor that he is not en¬ 
tirely himself, and his unusual ap¬ 
pearance attracts attention of others. 
—State V. McDaniel, 237 P. 373, 115 
Or. 187, affirming 231 P, 965, 115 Or. 
187. 
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for the court,95 the question of probable cause is 
generally considered as a mixed question of law 
and fact; whether the facts alleged exist, is for 
the jury; whether they amount to probable cause, 
is for the court; and, ordinarily, the question must 
be submitted to the jury under proper instruc- 
tions.96 Where the facts are undisputed, how¬ 
ever, it is a question of law whether they consti¬ 
tute probable cause.97 

(2) Knowledge or Information 

(a) In general 

(b) Necessity of knowledge or informa¬ 

tion at time of arrest 

(c) Klnowledge of past conduct, reputa¬ 

tion, and character of suspect 

(a) In General 

The officer making an arrest without a warrant on 


§ 6 

suspicion of felony must act on credible knowledge or 
information. 

The belief of guilt of a felony vrhich the offi¬ 
cer must have to justify an arrest without a war¬ 
rant may be based on particular facts within his 
knowledge.®^ He may acquire knowledge of these 
facts through his own senses,99 and where he ac¬ 
quires such knowledge, which reasonably points to 
the guilt of the person arrested, through his sense 
of smell,^ sight,2 or hearing,9 he may arrest with¬ 
out a warrant. 

The officer, however, need not necessarily have 
personal knowledge of the facts constituting the 
offense, in the sense of having seen or witnessed 
the offense himself,^ but he may, where there are 
no circumstances known to him which materially 
impeach his information, acquire his knowledge 
from information imparted to him by reliable and 
credible third persons,® or by information togeth 
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95. Mapp V. State, 114 So. 825, 148 
Miss. 739—King v. State, 113 So. 
173, 147 Miss. 31. 

Officer’s judgment not conclusive 
The judgment of the officer as to 
probable cause for arrest is not con¬ 
clusive, and the facts on which the 
officer acts must be sufficient to sat¬ 
isfy the judicial mind of the court as 
to the probable cause.—Mapp v. 
State, 114 So. 825,148 Miss. 739—King 
V. State, 113 So. 173, 147 Miss. 31. 

96. U.S.—Cooper v. U. S„ (C.C.A.I>. 
C.) 16 F.(2d) 830. 

D.C.—Carroll v. Parry, 48 App.D.C, 
453. 

Ill.—People V. Roberta, 185 N.E. 253, 
352 Ill. 189—People v. Scalisi, 154 
N.E. 715, 324 Ill. 131. 

Ky.—Commonwealth v. Bollinger, 249 

S.W. 786, 198 Ky. 646. 

Mich.—^People v. Guertins, 194 N.W. 
561, 224 Mich. 8. 

Wash.—^Eberhart v. Murphy, 194 P. 

415, 113 Wash. 449. 

5 C.J. p 419 note 13. 

97. TJ.S.—Cooper v. U. S., (C.C,A,D. 
C.) 16 P.(2d) 830. 

Wash.—^Eberhart v. Murphy, 194 P. 

415, 113 Wash. 449. 

5 C.J. p 419 note 14. 

98. Wisniewski v. U. S., (C.C.A. 

Mich.) 47 F.(2d) 825—Mattus v. 
U. S., (C.C.A.Cal.) 11 F.(2d) 503— 
5 C.J. p 417 note 4. 

99. State V. Duffy, 295 P. 953, 135 
Or. 290—State v. Lee, 253 P. 533, 
120 Or. 643. 

Intoxicating lii^uor 
After the repeal of the Eighteenth 
Amendment, an officer,, in order to 
justify an arrest without a warrant, 
must have probable cause to believe, 
not only that a person is transporting 
intoxicating liquor, but also that he 
is transporting tax unpaid intoxicat-J 


ing liquor, since otherwise the trans¬ 
portation is lawful.—^U. S. V. Alspach, 
(D.C.Pa.) 12 F.Supp. 293. 

Test by embuUiometer 
Where an embuUiometer test show¬ 
ed that beer contained an illegal al¬ 
coholic content, there was probable 
cause to believe the person keeping 
the beer guilty of a felony,—^U. S. v. 
Seiler, (D.C.N.J.) 59 P.(2d) 459. 

1. U.S.—Cardinal v. U. S., (C-CA. 
Ohio) 79 P.(2d) 825—U, S. v. Notto, 
(C.C,A.N.Y.) 61 P.(2d) 781—U. S. 
V. Thiel, (D.C.Mich.) 52 P.(2d) 170 
—U. S. V. Fischer, (D.C.Pa.) 38 F. 
(2d) 830—U. S, V. White, (D.C. 
Neb.) 29 F.(2d) 294—U. S. v. Steck, 
(D.C.Pa.) 19 P.(2d) 161—Billing¬ 
sley V, U, S., (C.C.A.Okl.) 16 P. 
(2d) 754—In re Woodward, (D.C.N. 

T.) 1 P,(2d) 672—McBride v. IT. 
S., (C.C.A.Ala.) 284 P. 416, affirm¬ 
ing (D.C.) U. S. V. McBride, 287 
F. 214, and certiorari denied Mc¬ 
Bride V. U. S., 43 S.Ct 359, 261 U. 
S. 614, 67 L.Ed. 827. 

Ind.—^Murphy v. State, 151 N.E. 97, 
197 Ind. 360. 

Ky.—^Brown v. Commonwealth, 270 
S.W. 833, 208 Ky. 345. 

Mont.—State v. District Court of 
Ninth Judicial Dist, in and for Gal¬ 
latin County, 233 P. 126, 72 Mont. 
245. 

Mo.—State v. Harris, 22 S.W. (2d) 
1050, 324 Mo, 139. 

Miss.—Schillings v. State, 118 So. 137, 
151 Miss. 361. 

Okl.—Sands v. State, 252 P. 72, 36 Okl. 
Cr. 55. 

Or.—State v. Duffy, 295 P. 953, 135 
Or. 290. 

SmeU of opium 

The advice of an informer and an 
alleged odor of opium at the crack in 
the door of a dwelling were, however, 
held insufficient to justify an arrest 
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of the inhabitant without a war¬ 
rant, on the theory that probable 
cause existed for believing the offense 
was being committed in the officer’s 
presence.—^U. S. v. Lee, (C.C,A.N.Y.) 
83 F.(2d) 195. 

2. U.S.—Cardinal v. IT. S., (C.C.A. 
Ohio) 79 P.(2d) 825—Hawthorne v. 

U. S., (C.C.A.Md.) 37 F.(2d) 316— 
Colasurdo v. U. S., (C.C.A.Wash.) 
22 P.(2d) 934—Daisen v. U. S., (C. 
C.A.Minn.) 4 F.(2d) 382—Altshul¬ 
er V. U. S., (C.C.A.Del.) 3 P.(2d) 
791—Garske v. U. S.. (C.C.A.Minn.) 
1 P.(2d) 620. 

Ind.—Burnett v. State, 155 N.E. 209, 
199 Ind. 49. 

Mich.—People v. Bartoletta, 227 N.W. 
763, 248 Mich. 499. 

Miss.—Mapp V. State, 120 So. 170, 
152 Miss. 298, 

Mont—State v. District Court of 
Ninth Judicial Dist in and for Gal¬ 
latin County, 233 P. 126, 72 Mont. 
245. 

N.C.—State v. Godette, 125 S.E. 24, 
188 N.C. 497. 

Tex.—^Van Winkle v. State, 16 S.W, 
(2d) 238, 112 Tex.Cr. 291—High¬ 
tower V. State, 2 S.W. (2d) 263 (sec¬ 
ond case), 108 Tex.Cr. 602. 

Wis.—^Edwards v. State, 208 N.W. 
876, 190 Wls. 229. 

3. Gerk v. U. S., (C.C.A.Neb.) S3 
P.(2d) 485. 

4. State V. District Court of Eigh¬ 
teenth Judicial Dist. in and for Hill 
County, 268 P. 501, 82 Mont 515. 

5. TJ.S.—^U. S. V. Park Ave. Pharma¬ 
cy, (C.C.A.N.y.) 56 F.(2d) 763— 
Ard V. U. S., (C.C.A.Pla.) 64 P.(2d) 
358, certiorari denied 52 S.Ct 406, 
285 U.S. 650, 76 L.Ed. 941—U. S. V. 
1013 Crates of Empty Old Smug¬ 
gler Whisky Bottles and Other 
Property, (D.C.N.Y.) 41 F.(2d) 945, 
reversed on other groimds (C.C.A.) 
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er with other suspicious circumstances.® It is not 
every idle and unreasonable charge, however, which 
will justify an arrest,^ and where the officer makes 
an arrest without a warrant on information which 
he has received from a third person, the informa¬ 
tion must be such as would have induced an or¬ 
dinarily reasonable man, under the circumstances, 
to act likewise.^ The information must come from 


a reliable source, and in this connection it has been 
held that an officer must know his informant, since 
mere anonymous information is not sufficient to 
act on; ^ but where, although not knowing his 
informant, the officer is given an opportunity to 
judge his credibility,^® or where the anonymous 
information is supported by circumstances pointing 


52 P.(2d) 49— r. S. V. Gowen, CC. 
C.A.N.Y.) 40 F.(2d) 593, eertiorari 
g’ranted Go-Bart Importing Co. v. 

U. S., 50 S.Ct. 466, 281 U.S. 719, 

74 L.Ed. 1138, reversed on other 
grounds 51 S.Ct. 153, 282 U.S. 344, 

75 L.Ed. 374—U. S. v. Wiggins, (D. 
C.Minn.) 22 P.(2d) 1001—People of 
State of Colorado, for Use of Little, 

V. Hutchinson, (C.C.A.C 0 I 0 .) 9 P. 
(2d) 275—Brady v. U. S.. (C.C.A. 
Ky.) 300 P. 540, certiorari denied 45 

S.Ct. 99, 266 U.S. 620, 69 L.Ed. 472. 

Ind.—Davis v. State, 180 N.E. 595, 
203 Ind. 443—^Budreau v. State, 149 
N.E. 442, 197 Ind. 8—Long v. State, 
167 N.E. 140, 89 Ind.App. 496. 

Ky.—Commonwealth v. Riley, 232 S. 

W. 630, 192 Ky. 153. 

Mich.—^People v. Allen, 215 N.W. 419, 
240 Mich. 491—^People v. De Boer, 
198 N.W. 936, 227 Mich. 278. 

Miss.—^W’^allace v. State, 115 So. 778, 
149 Miss. 639—^Mapp v. State, 114 
So. 825, 148 Miss. 739—Ingram v. 
State, 111 So. 362, 146 Miss. 303. 
Mo.—State v. Harlow, 37 S.W.(2d) 
419, 327 Mo. 231—State v. Bailey, 8 
S.W.(2d) 57, 320 Mo. 271—Russo v. 
Miller, 3 S.W.(2d) 266, 221 Mo.App. 
292. 

Mont.—State v. District Court of 
Eighteenth Judicial Dist. in and for 
Hill County, 268 P. 501, 82 Mont. 
515—State v. Mullen, 207 P. 634, 
63 Mont. 50. 

N.C.—State v. Jenkins, 143 S.E. 538, 
195 N.C. 747. 

Ohio.—^Porello v. State, 168 N.E. 135, 
121 Ohio St. 280. 

Pa.—Commonwealth v. Sullivan, 91 
Pa.Super. 544. 

R.I.—^Lee v. Jones, 116 A. 201, 44 R. 
I. 151. 

Tenn.—Jones v. State, 33 S.W.(2d) 59^ 
161 Tenn. 370. 

Tex.—^Hepworth v. State, 12 S.W. (2d) 
1018, 111 Tex.Cr. 300. 

Wash.—State v. Phillips, 300 P. 521, 
163 Wash. 207—State v. Thornton, 
243 P. 12, 137 Wash. 495. 

5 C.J. p 417 note 5, p 418 note 6. 
Arrest on ‘‘speedy information of 
others” 

In Connecticut, it is provided by 
statute that a peace officer can make 
an arrest without a warrant “for 
any offense” on the speedy informa¬ 
tion of others.—Sims v. Smith, 161 A. 
239, 115 Conn. 279. 

Information from another officer 
A sheriff, informed by a federal of¬ 
ficer that a mailed package contained 


morphine, could arrest the person car¬ 
rying the package without a warrant. 
■—State V. District Court of Eight¬ 
eenth Judicial Dist in and for Hill 
County, 268 P. 601, 82 Mont 515. 

Information from radio broadcast 

Where officers, acting on informa¬ 
tion given by a radio broadcast con¬ 
cerning an assault with intent to rob, 
which was committed by five automo¬ 
bile occupants, found the automobile 
in front of a restaurant and, in the 
place, found two defendants and three 
others in a booth, there was probable 
cause for arrest without a warrant.— 
Scaffido V. State, (Wis.) 254 N.W. 651. 

Information mere nnswom hearsay 

Where a reasonable man would have 
credited the information on which the 
peace officer made an arrest for a 
suspected felony without a warrant, 
the arrest is lawful, whether or not 
such information was mere unsworn 
hearsay, and the fact that justifica¬ 
tion for the arrest could easily have 
been fabricated goes to the credibil¬ 
ity of the officer’s testimony and not 
to his right to make the arrest.—U. 
S. V. Gowen, (C.C.A.N.T.) 40 P.(2d) 
593, certiorari granted Go-Bart Im¬ 
porting Co. V. U. S., 50 S.Ct 466, 281 
U.S. 719, 74 L.Ed. 1138, reversed on 
other grounds 51 S.Ct. 163, 282 U.S. 
344, 75 L.Ed. 374. 

Information by telephone 

An officer may receive the infor¬ 
mation, which gives him probable 
cause to believe a person guilty of a 
felony, by telephone.—Shelton v. U. 
S., (C.C.A.I11.) 50 P.(2d) 405. 

On telegram from authorities 

(1) It has been held that an offend¬ 
er cannot be arrested by an officer 
without a warrant on a mere tele¬ 
graphic message from the police au¬ 
thorities of another state, charging 
him with a crime.—Simmons v. Van¬ 
dyke, 37 N.E. 973, 138 Ind. 380, 46 Am. 
S.R. 411, 26 L.R.A. 33. 

(2) On the other hand, where a tel¬ 
egram was directed to a sheriff from 
one whom he knew to be a police of¬ 
ficer stating that he held a warrant 
for a certain individual on the charge 
of making a false statement, and di¬ 
recting the offender’s arrest, it was 
held that the telegram furnished suf¬ 
ficient grounds for believing that a 
felony had been committed by the per¬ 
son specified.—^Kratzer v. Matthews, 
206 N.W. 982, 233 Mich. 452. 
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6. XJ.S.—^Donahue v. U. S., (C.C.A. 
Idaho) 56 P.(2d) 94—Strom v. U. 
S.. (C.C.AWash.) 50 F.(2d) 547— 
Lafazia v. U. S., (C.C.A.R.I.) 4 F. 
(2d) 817—U. S. v. One Cadillac 
Automobile, (D.C.Tenn.) 2 F.(2d) 
886 . 

Ind.—Hoover v. State, 178 N.E. 172, 
203 Ind. 248—^Hanger v. State, 160 
N.E. 449, 199 Ind. 727. 

Mich.—People v. Mohl, 233 N.W. 383, 
252 Mich. 469—People v. Shorr, 198 
N.W. 969, 227 Mich. 243, 

Mo.—State v. Williams, 14 S.W. (2d) 
484, 328 Mo. 627. 

Tenn.—Stone v. State, 30 S.W.(2d> 
247, 161 Tenn. 290. 

Wash.—State v. Hughlett, 214 P. 841, 
124 Wash. 366. 

7. U.S.—Nelson v. U. S.. (C.C.A.Okl.> 
18 F.(2d) 522. 

Mich.—^People v. Guertins, 194 N.W.. 

561, 224 Mich. 8. 

5 C.J. p 418 note 7. 

8. Mich.—^People v, Brenner, 220 N. 
W. 714, 243 Mich. 688. 

Miss.—^King v. State, 113 So. 173, 147 
Miss. 31. 

Wis.—Mantel v. State, 245 N.W. 683,. 
210 Wis. 1. 

luformatiou about car 
Where an officer had been advised: 
that a car unlawfully transporting- 
liquor would appear at a certain place- 
at a particular time, but the infor¬ 
mation did not describe the car, nor 
connect the person actually arrested 
with the car, the information was too 
indefinite to justify an arrest without 
a warrant.—State v. District Court of' 
Ninth Judicial Dist. in and for Galla¬ 
tin County, 233 P. 126, 72 Mont. 245. 
Information not sufficient 
Where an officer was informed that 
I a person unlawfully carrying intoxi¬ 
cating liquor would pass along a cer¬ 
tain route at a certain time, and a. 
person did pass at such time carry¬ 
ing a package, it was held that there 
was not probable cause to suspect 
that such person was guilty of a fel¬ 
ony, and an arrest without a war¬ 
rant was not justified.—Castillow v. 
State, 135 So. 205, 160 Miss. 473. 

9. Mich.—People v. Guertins, 194 N.- 
W. 561, 224 Mich. 8. 

Wash.—State v. Bantam, 1 P.(2d) 861, 
163 Wash. 598—State v. Zupan, 283 
P. 671, 155 Wash. 80. 

10. People V. Wallace, 222 N.W. 698,. 
245 Mich. 310. 



6 C.J.S. 

to guilt,the arrest without a warrant may prop¬ 
erly be made. 

(b) Necessity of Knowledge or Information 
at Time of Arrest 

The facts from which an officer reasonably con¬ 
cludes that a person Is guilty of a felony must be known 
to him before, or at the time of, the arrest. 

Whether or not an officer has probable cause to 
suspect a person guilty of a felony is determined 
by the facts known to him at the time of the 
arrest. The officer must possess the knowledge or 
information which generates in him a reasonable 
belief that the person he seeks to arrest is guilty 
of a felony before, or at least at the time of, the 
arrest,^- as the knowledge or information acquired 
after, or as a result of, the arrest cannot relate 
back, so as to justify an arrest initially made on 

mere suspicion.^3 

Although the right of the officer to arrest with¬ 
out a warrant may not depend on further investi¬ 
gation, which may or may not establish the inno¬ 
cence of the party arrested,!^ the fruits of a search 
or discovery after the arrest may have a bearing 


§ 6 

on the good faith of the officer in making the ar- 

rest.^5 

(c) ICnowledge of Past Conduct, Reputation, 
and Character of Suspect 

In determining whether there Is reasonable cause to 
believe a person guilty of a felony, a peace officer may 
take Into account the past conduct, character, and repu¬ 
tation of the person suspected. 

In determining whether there is probable cause 
to believe that a person is guilty of a felony, so 
as to justify an arrest without a warrant, an offi¬ 
cer, although he may not act on mere rumor,^® 
may take into account, and give reasonable weight 
to, the past conduct, character, and reputation of 
the suspect.^*^ For example, the officer may give 
some weight to the fact that the party has pre¬ 
viously been guilty of the felony of which he now 
suspects him.i8 The fact alone, however, that the 
person arrested has a bad reputation, or has a 
reputation connecting him with the commission of 
the felony of which he is suspected, without ad¬ 
ditional suspicious circumstances, has been held 
not probable cause of belief that he is guilty, so 
as to justify an arrest without a warrant.^^ 
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11 . Mich.—^People v. Ward, 196 N.W. 
971, 226 Mich. 45. 

Wash.—State v. Bantam, IP. (2d) 861, 
163 Wash. 598—State v. Zupan, 283 
P. 671, 155 Wash. 80. 

12 . U.S.—Poldo V. U. S., (C.C.A.Cal.) 
55 P.(2d) 866, followingr Moore v. 
Scott, 55 F.<2d) 863—U. S. v. Gow- 
en, (C.C.A.N.T.) 40 F.(2d) 593, cer¬ 
tiorari granted Go-Bart Importing 
Co. V. U. S., 50 S.Ct. 466, 281 U.S. 
719, 74 Li.Bd. 1138, reversed on oth¬ 
er grounds 51 S.Ct. 153, 282 U.S. 
344, 75 L.Bd. 374. 

Ind.—Burnett v. State, 155 N.E. 209, 
199 Ind. 49. 

Mich.—People v. Stewart, 206 N.W. 
337, 232 Mich. 670. 

language to contrary 

“Where an officer arrests without 
a warrant, no one would say that he 
must have probable cause supported 
by oath or affirmation of some one 
reduced to writing before he can go 
and make an arrest. The apprehen¬ 
sion of criminals is slow enough with¬ 
out that formality. He is not nec¬ 
essarily justified because he believes 
ail offense has been committed, but 
he is always justified if an offense 
in fact has been committed, wheth¬ 
er he had reason to believe it or not. 
If a crime has not been committed, 
then he can only be justified by the 
existence of reasonable ground to be¬ 
lieve that it has been committed. As 
applicable to this case it would not 
matter a particle, when the deputy 
sheriff made the arrest, whether rea¬ 
sonable ground to believe a felony 


had been committed was presented to 
his mind or not; he is justified be¬ 
cause the reasonable ground existed; 
the crime had in fact been committed. 
That is a complete justification. The 
arrest was therefore law'ful.”—State 
V, Williams, 14 S.W.(2d) 434, 435, 328 
Mo. 627. 

13. Ill.—^People V. Ford, 191 N.E. 315, 
356 Ill. 572—People v. Macklin, 186 
N.E. 531, 353 Ill. 64. 

Ind.—Boyd v. State, 152 N.E. 278, 
198 Ind. 55. 

Mo.—State v. McBride, 37 S.W.(2d) 
423, 327 Mo. 184, transferred 32 S. 
W.(2d) 134. 

Result of a search cannot be taken 
into consideration in any way in de¬ 
termining the validity of an arrest. 
—People V. Stein, 251 N.W. 788, 265 
Mich. 610. 

14. Dowdell V. Owl Drug Co., 8 P. 
(2d) 890, 121 CaLApp. 53. 

15. State V. Hum Quock, 300 P. 220, 
89 Mont. 503. 

16. People V, Ward, 196 N.W. 971, 
226 Mich. 45. 

17. Mich.—^People v. Ward, supra. 
Mo.—McKeon v. National Casualty 

Co., 270 S.W. 707, 216 Mo.App. 507. 
Ya.—Bourne v. Richardson, 113 S.E. 

893, 133 Va. 441. 

5 C.J. p 417 note 1 [c]. 

18. Okl.—^Leasure v. State, 283 P. 
1023, 46 OkLCr. 70. 

Wash.—State v. Dillon, 284 P. 1016, 
155 Wash. 486. 

19. State V. Mullaney, 16 P.(2d) 407, 
92 Mont. 553—State v. District 
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Court of Ninth Judicial Dist. in and 
for Gallatin County, 233 P. 126, 
72 Mont. 245. 

Sad reputation alone not probable 
cause 

“We are of the opinion that com¬ 
mon fame must connect the one to 
be arrested with a specific crime, oth¬ 
erwise one bearing an unsavory repu¬ 
tation would be subject to lawful ar¬ 
rest, no matter how unjustifiable his 
arrest or how righteous his acts in 
life. We do not wish to be under¬ 
stood as saying, however, that a bad 
reputation may not be considered by 
the police officers in determining 
whether the related information is 
credible. In determining whether the 
evidence tending to show probable 
cause, if any, is credible, a lesser 
weight of evidence may determine the 
credibility of the informant, and the 
information where the reputation of 
the accused is bad than where it is 
good.”—McKeon v. National Casualty 
Co., 270 S.W. 707, 713, 216 Mo.App. 
507. 

Speaking to officer 

That plaintiff had been guilty of 
violating an ordinance against street¬ 
walkers in the past does not warrant 
her arrest without a warrant because 
she said, “Hello, there, kid,” to a po¬ 
lice officer.—Larson v. Feeney, 162 N. 
W. 275, 196 Mich. 1, L.R.A.1917D 694. 
Suspicious circumstances consistent 
with innocence 

Where the person arrested had a 
reputation of being a narcotic runner, 
and the officer arrested him on sus- 
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e. Makin'g Enovm Antbority and latention to 
Arrest 

An officer must, ordinarily, make known to the 
person he seeks to arrest without a warrant his au¬ 
thority, and the object and cause of the arrest. 

It is, ordinarity, incumbent on an officer, seek¬ 
ing to make an arrest without a warrant, to in¬ 
form the accused of his authority or official char¬ 
acter, of his intention to arrest him, and of the 
offense for which he is being arrested, otherwise 
the person whose arrest is sought is under no duty 
to submit; although circumstances surrounding 
the arrest may, in a proper case, dispense with one 
or more of these requirements.^^ In accordance 
with this exception to the rule, an officer need not 
inform a person who is committing an offense in 
his presence, 22 or who is pursued immediately after 
the offense,23 of the cause of his arrest; and, 
where an officer is met with a demonstration of 
force at the outset, he need not go through the 
formality of informing the person of his intention 
to arrest him or of the cause of his arrest.24 Like¬ 
wise, a known peace officer is not bound to disclose 
his character or authority, or give notice of his 


intention, until the party has submitted,25 as his 
known official character is sufficient in the first in¬ 
stance to require submission until formal notice 
of authority and intention to make an arrest, and 
the cause for it, can be given.2 5 However, when 
the officer has effectually consummated the arrest, 
he should inform the prisoner of his authority, and 
the cause for which he is arrested.27 The reasons 
for so doing are as great, if not greater, than where 
there is a warrant.28 

Authority not known. When either a special offi- 
cer,29 or one not generally known as an officer SO 
makes an arrest without a warrant, he must dis¬ 
close his authority, if demanded. 

Persons entitled to notice. It is not necessary 
that the notice should be given to any one other 
than the person sought to be arrested.31 The fact 
that the person arrested is intoxicated does not 
dispense with the necessity of notice.22 

Sufficiency of notice. An officer must make a 
reasonable disclosure, adapted to the circumstanc¬ 
es, of his character and purpose; 33 but, as a 


picion of such felony, without a war¬ 
rant, and the officer knew of his rep¬ 
utation, and saw him act suspicious¬ 
ly, but such conduct on the part of 
the suspect might be explained con¬ 
sistently with his innocence, it was 
held that there was no probable 
cause for his arrest.—State v. Miil- 
laney, 16 P.(2d) 407, 92 Mont. 553. 

Transporting lignors 
That a driver of an automobile had 
in the past been caught in the act 
of possessing and transporting liq¬ 
uors does not constitute a probable 
cause for his arrest and the search 
of the automobile without a warrant. 
—State V. District Court of Ninth Ju¬ 
dicial Dist. in and for Gallatin Coun¬ 
ty, 233 P. 126, 72 Mont. 245. 

20. Ala.—Cobb v. State, 97 So. 779, 
19 Ala.App. 345, certiorari denied 
Ex parte Cobb, 97 So. 783, 210 Ala. 
252—Johnson v. State, 95 So, 583, 
19 AlaApp. 141—Tarwater v. State, 
75 So. 816, 16 AlaApp. 140. 

Ky.—Hogg V. Lorenz, 29 S.W.(2d) 17, 
234 Ky. 751—^Dale v. Common¬ 
wealth, 217 S.W. 363, 186 Ky. 510. 
Miss.—^Hinton v. Sims, 168 So. 141, 
suggestion of error overruled 168 
So. 778. 

Old.—Altizer v. State, 205 P. 1106, 21 
Okl.Cr. 229—^Roberson v. U. S., 4 
Okl.Cr. 336, 111 P. 984. 

5 C.J. p 420 note 21, p 421 no^ 38, 

21, Ala—Johnson v. State, 95 So. 
583, 19 Ala.App. 141. 

Okl.—Heinzman v. State, 2S3 P, 264, 
45 OkLCr. 305. 

6 C.J. p 419 note 16, p 420 note 27. 


Accused not desperate or a known 
MUer 

Where deceased, who was suspect¬ 
ed of a felony, was told by a known 
peace officer to put up his hands, and, 
on failing to do so, was killed by the 
officer, it was held that the killing 
was not justifiable, where the officer 
had not told the deceased that he was 
under arrest, and where deceased 
was not known as a desperate char¬ 
acter or as a known killer.—I-Iinton v. 
Sims, (Miss.) 158 So. 141, suggestion 
of error overruled 158 So. 778. 

Lack of time 

The offender must be notified of the 
intention of the officer to arrest him; 
otherwise, the arrest will be illegal, 
unless the officer was not given time 
to declare his intention.—Cortez v. 
State, 66 S.W. 453, 43 Tex.Cr. 375. 

No opportunity to state authority 
An officer is acting legally in mak¬ 
ing an arrest, if he states the offense 
and demands submission, and no op¬ 
portunity is given to produce his au¬ 
thority before the person to be ar¬ 
rested resists.—Cornett v. Common¬ 
wealth, 248 S.W. 540, 198 Ky. 236. 

22. Ala.—Spooney v. State, 115 So. 
308, 217 Ala. 219, followed in Smith 
V. State, 118 So. 921, 218 Ala. 707— 
Johnson v. State, 95 So. 583, 19 Ala. 
App. 141—Tarwater v. State, 75 So. 
816, 16 Ala.App. 140, 

Mo.—State v. Peters, 242 S.W. 894. 
Okl.—Altizer v. State, 206 P. 1106, 21 
OkLCr. 229. 

Or—State v. Swanson, 250 P. 216, 119 
Or. 522. 

Tenn.—Love v. Bass, 238 S.W. 94, 145 
Tenn. 522. 


Tex.—Bates v. State, 275 S.W. 1064,. 

101 Tex.Cr. 230. 

5 C.J. p 420 note 24. 

23. Ky.—Dale v. Commonwealth, 217 
S.W. 363, 186 Ky. 510. 

Okl.—^Altizer v. State, 205 P. 1106, 21 
OkLCr. 229. 

5 C.J. p 420 note 25. 

24. State V. Phillips, 92 N.W. 876, 
118 Iowa 660—5 C.J. p 420 note 26. 

25. Ala.—Tarwater v. State, 75 So. 
816, 16 Ala.App, 140—^Eszell v. 
State, 68 So. 578, 13 Ala.App. 156. 

Mo.—State v. Peters, 242 S.W. 894. 
Okl.—Heinzman v. State, 283 P. 264, 
45 OkLCr. 305. 

W.Va.—State v. Long, 108 S.E. 279, 
88 W.Va. 669. 

5 C.J. p 419 note 17. 

20. State V. Long, supra—5 C.J. p 
419 note 18. 

27. Me.—State v. Phinney, 42 Me. 
384. 

Ohio.—State v. Miller, 5 Ohio S. & C. 

P. 703, 7 Ohio N.P. 458. 

Pa.—Commonwealth v. Weathers, T 
Kulp 1. 

Tex.—Montgomery v. State, 65 S.W. 
537, 43 Tex.Cr. 304, 55 L.R.A. 866. 

28. Plummer v. State, 34 N.E. 968, 
135 Ind. 308. 

29. State V. Curtis, 2 N.C. 543—5 C. 
J. p 420 note 28. 

3a Douglass V. State, 110 S.E. 168, 
152 Ga. 379—6 C.J. p 420 note 29. 

31. 1 East P.C. 317. 

32. State V. Rogers, 81 S.E. 999, 166* 
N.C, 388. 

33. Gray v. Earls, 250 S.W. 567, 298^ 
Mo. 116. 
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general rule, the notice is sufficient when it is such 
as to inform a reasonable man of the authority 
and purpose of the one making the arrest, and the 
reason thereof.34 Circumstances, without express 
words, may afford sufficient notice.^® 

f. Who May Make Arrest as Peace Officer 

Justices, sheriffs, coroners, constables, and watch¬ 
men are recognized peace officers at common law; oth- 
«r particular officers may by statute be given like status 
as to their power to arrest without warrant. 

At common law, and under some statutes not 
changing the common-law rule, the officers who are 
recognized as peace officers and have the right to 
arrest in certain cases without warrants, virtute 
officii, are justices of the peace, sheriffs, coroners, 
constables, and watchmen,^® and these classes in¬ 
clude all who come to their aid and assistance,^^ 
deputies,38 and de facto officers.39 in many ju¬ 
risdictions other peace officers, with like authority, 
have been created by statute,^0 such as town bail- 
iffs,4^ police constables,42 policemen,43 town and 


city marshals,44 members of the state constabu- 
lary,45 special highway partolmen,48 members of 
the department of public safety,47 mayors,48 alder- 
men,49 grand jurors,^® city guards,^! and watch- 
men.^2 Whether a person is a peace officer is a 
question of law for the court, and not one of fact 
for the jury.53 

Justice of the peace, A justice of the peace has 
the powers of a peace officer, and, like any other 
peace officer, may arrest without a warrant one 
whom he has just cause to suspect of having com¬ 
mitted a felony. 34 Likewise, he has the authority 
to arrest without a warrant one who commits a 
breach of the peace or other offense in his pres- 
ence.35 A justice of the peace or magistrate may 
not only make the arrest himself, but may give a 
verbal order for the apprehension and detention of 
the person who has broken, or is about to break, 
the peace.36 When the statute authorizes such a 
course, a justice of the peace may give a verbal 
order for the arrest of an offender against the 
public morals.37 


34. state v. Taylor, 39 A. 447, 70 Vt. 
1 , 67 Ani.S.R. 648, 42 L.R.A. 673 and 
note—5 C.J. p 420 note 37. 

3 5. Franklin v. Amerson, 45 S.E. 698, 
118 Ga. 860, 863—5 C.J. P 421 note 
39. 

30. Mo.—State V. Peters, 242 S.W. 
894. 

Pa.—Commonwealth v. Fields, 188 A. 

78, 120 Pa.Super. 397. 

5 C.J. p 396 notes 36, 37. 

Sheriffs, as peace officers, have the 
right to make arrests without war- I 
rants, in a proper case. This power 
is possessed by them virtute officii, 
and is a common-law power.—State 
V. Peters, (Mo.) 242 S.W. 894—5 C.J. 
p 396 note 37 [a]. 

:37, Commonwealth v. Fields, 183 A. 
78, 120 Pa.Super. 397—5 C.J. P 397 
note 38. 

Members of posse 

Any member of a posse may arrest, 
without a warrant, a person who acts 
.suspiciously and who, on a request to 
halt, shoots at the posse.—^Mandel- 
kow V. Meyer, 219 Ill.App. 286. 

38 . Ark.—^Edgin v. Talley, 276 S.W. 

591, 169 Ark. 662, 42 A.L.II. 1194. 
<jal.—^Dowdell v. Owl Drug Co., 8 P. 

(2d) 890, 121 Cal.App. 316. 

Mo.—State V. Peters, 242 S.W. 894. 

5 C.J. P 397 note 39. 

•39. Pa.— Commonwealth v. Fields, 
183 A. 78, 120 Pa.Super. 397. 

Tex.—^Burkhardt v. State, 202 S.W. 

513, 83 Tex.Cr. 228. 

.5 C.J. P 397 note 40. 

•40. Collier v. Vaccaro, (C.C.AMd.> 
51 F.(2d) 17, modifying (D.C.) Vac¬ 
caro V. Collier, 38 F,(2d) 862—5 C. 
J. p 397 note 41. 


41. McCaffrey v. Thomas, 56 A 382, 
20 Del. 437—5 C.J. P 397 note 42. 

42. People v. Stillwater Bd. of Audi¬ 
tors, 110 N.Y.S. 745, 126 App.Div. 
487. 

Police officers in PhiUppiiies 

Municipal police officers in the 
Philippines have the same authority 
to make an arrest without a warrant 
as is possessed by “peace officers** in 
the United States, and, more especial¬ 
ly, that class of “peace officers** 
known to American and English law j 
as “constables.**—U. S. v. Batalloner, 
23 Philippine 46. 

43. Fla.—Osborne v. State, 100 So. 
365, 87 Fla. 418. 

Ca.—Graham v. State, 85 S.E. 328, 143 
Ga, 440, Ann.Cas.l917A 595. 

Iowa.—Comstock v. Maryland Casual¬ 
ty Co. of Baltimore, 179 N.W. 962. 
N-.C.—State v. Loftin, 119 S.E. 209, 
186 N.C. 205. 

N.Y.—Johnson v. May, 178 N.Y.S. 742, 
189 App.Div. 196. 

Pa. _^Burford v. Richards, 58 Pa.Su¬ 

per. 8. 

Wis.—^Allen v. State, 197 N.W. 808, 
183 Wis. 323, 39 AL.R. 782. 

5 C.J. p 397 note 44. 

44 . Qa.—Glaze v. State, 120 S.E. 530, 
156 Ga. 807. 

Mo.—State v. Padgett, 289 S.W. 954, 
316 Mo. 179. 

Tex.—Harper v. State, 207 S.W. 96, 
84 Tex,Cr. 345—Hudley v. State, 
194 S.W. 160, 81 Tex.Cr. 39. 

5 C.J. P 397 note 45. 

45. People v. Chyc, 189 N.W. 70, 219 
Mich. 273, 

46. Martin v. Follis, 271 P. 672, 133 
OkL 162. 
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47. State V. Olivetti, 148 S.E. 205, 
107 W.Va. 357—State v. Wills, 114 
S.E. 261, 91 W.Va. 659, 24 A.L.R. 
1398. 

48. Dunson v. Baker, 80 So. 238, 144 
La. 167—5 C.J. p 397 note 46. 

40. Butolph V. Blust, 5 Dans. (N.Y.) 
84. 

50. Ward v. Green, 11 Conn. 455. 

51. City Council v. Payne, 11 S.C.D. 
475. 

52. State V. Brown, 5 Del. 505. 

53. Creighton v. Com., 83 Ky. 142, 4 
Am.S.R. 143—5 C.J. P 397 note 61. 

54. Randolph v. Commonwealth, 134 
S.E. 544, 145 Va. 883, 47 AL.R. 1084 
—5 C.J. p 399 notes 71, 72. 

Peace officer not a magistrate 

Under the Texas statute a magis¬ 
trate may arrest, without a warrant, 
a person making a threat to take the 
life of another; but a peace officer 
is not a magistrate and has no such 
power of arrest. He can take only 
such measures to prevent the execu¬ 
tion of the threat as can be taken by 
the person against whom the threat 
was made.—Allen v. State, (Tex.Cr.) 
66 S.W. 671, 

55. Va.—^Randolph v. Common¬ 

wealth, 134 S.E. 544, 145 Va. 883, 47 
AL.R. 1084. 

W.Va.—State v. Stockton, 124 S.B. 

509, 97 W.Va. 46. 

5 C.J. p 398 note 62. 

50. Randolph v. Commonwealth, 134 
S.E. 544, 145 Va. 883, 47 A.L.R. 1084 
—5 C.J. P 398 note 63. 

57. Farrell v, Warren, 3 Wend.(N. 
Y. 253. 
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Special officers. In some cases, officers other 
than those who may be termed regular police offi¬ 
cers, or officers with the regular duties of police¬ 
men, are, subject to certain limitations, authorized 
to make arrests without warrants; but, in the 
absence of any provision in the statute conferring 
such authority, a special officer has no greater au¬ 
thority to make an arrest without a warrant than 
is possessed by a private person. Illustrations 
of special officers authorized, under particular stat¬ 
utes, to make an arrest without a warrant are: 
railroad police officers,^® railroad conductors,®^ spe¬ 
cial officers employed by carriers,watchmen em¬ 
ployed by a private corporation,members of a 
protective association,fish wardens,®^ election of¬ 
ficers,®® and the sergeant at arms of the legisla¬ 
ture.®*^ Of course, such officers are subject to the 
usual rules as to when an officer is justified in 
making an arrest without a warrant.®® 

Arrest by state officers for federal offense. It 
has been held that any peace officer of the state 


has the right to arrest any person committing an 
offense against the laws of the United States in 
his presence.®® Accordingly, under a state statute 
authorizing a peace officer, without a warrant, to 
arrest a person committing or attempting to com¬ 
mit a crime in his presence, a state trooper*^® or 
a policeman had authority to arrest a person for 
violation of the National Prohibition Act; but it 
was also held that the members of a metropolitan 
police force were without authority to make an 
arrest for the violation of the National Prohibition 
Act, unless armed with a warrant issued by a 
proper officer.*^® Even though state officers are not 
commissioned as such, by virtue of any federal 
authority, to arrest for a federal offense, they have, 
of course, the same right as any private citizen to 
make an arrest for a felony committed in their 
presence.*^® 

Federal officers. Under the federal statutes, a 
federal officer has no power to arrest a citizen 
without a warrant, unless he is charged with an act 


SB. Cal.—Dowdell v. Owl Drug* Co., 
8 P.(2d) 890, 121 Cal.App. 316. 

Pa.—^Higby v. Penn. Ry. Co., 58 A. 
858, 209 Pa. 452. 

Va.—^Williams v. Commonwealth, 128 
S.R 572, 142 Va. 667. 

5 C.J. p 397 note 52. 

59. Daniels v. Milstead, 128 So. 447, 
221 Ala. 353—^Williams v. Stokes, 
109 So. 165, 215 Ala. 22. 

Private detective 

In the absence of any statute con¬ 
ferring such authority, a private de¬ 
tective has no greater power to make 
an arrest without a warrant than has 
a private person.—In re License, 17 
Pa.Dist. 259. 

60. Steinberger v. Cleveland, Cin¬ 
cinnati, Chicago, etc., R. Co., 24 
Ohio N.P.CN.S.) 97—5 C.J. p 397 
note 53. 

Status of i^ailroad policeman 
A person commissioned by the 
governor to act as policeman “for, 
and on the premises of," a railroad, 
when directly in the discharge of his 
duties for such railroad, possesses 
the power and is subject to the lia¬ 
bilities, while in the discharge of the 
duties for which he is appointed, in 
the same manner as a member of the 
police department of a municipality; 
for the relation of a railroad company 
to its policemen is the same as that 
of a municipality to a policeman in 
its employ, and the test of the lia¬ 
bility of a railway company for an 
alleged wrongful arrest by one of its 
policemen is the same as that of a 
municipality for an arrest similarly 
made by a policeman in its employ.— 
Steinberger v. Cleveland, Cincinnati, 
Chicago, etc., R. Co., 24 Ohio N.P.(N. 
S.) 97. 


TTuder the Virginia statute^ the 
power given these special police 
agents is not confined to any politi¬ 
cal subdivision of the state, but is 
state-wide, and is equal to that of 
any other police ofiicer, when, and 
only when, the rights of the railroad 
are involved.—^Norfolk & W. Ry. Co. 
V. Haun, (Va.) 187 S.B. 481. 

61. Marcu chi v. Norfolk & W. Ry. 
Co., 94 S.K 979, 81 W.Va. 548—5 C. 
J. p 397 note 54, 

62. Cardwell v. Com., 46 S.W. 705, 20 
Ky.L. 496—5 C.J. p 397 note 55. 

03. E. 1. Du Pont de Nemours Pow¬ 
der Co. V. Hyde, 77 So. 733, 201 Ala. 
207. 

64. Fouts V. State, 149 N.B. 551, 113 
Ohio St. 450. 

Authority to arrest outside of county 
In Ohio, by statute, members of an 
association. Incorporated to appre¬ 
hend and convict persons accused of 
a felony or misdemeanor, may make 
an arrest without a warrant, in a 
proper case, and, although such an 
association is given the name of the 
county, yet a member of it may valid¬ 
ly make an arrest, as a member out¬ 
side of his county, in the absence of 
any restriction in the statute limit¬ 
ing the authority to arrest to the 
county of such association.—Pouts v. 
State, 149 N.E. 551, 113 Ohio St. 450. 

65. Muska V. Apel, (Wis.) 232 N.W. 
593—5 C.J. p 397 note 57. 

66. People v. Hochstim, 73 N.T.S. 
626, 36 Misc. 562—5 C.J. p 397 note 
58. 

67. Massing v. State, 14 Wis. 602—5 
C.J. p 398 note 69. 

68 . Altizer v. State, 205 P. 1106, 21 
Okl.Cr. 229. 


69. U. S. v. Bumbola, (D.C.N.Y.) 23 
F.(2d) 696. 

70. Marsh v. U. S., (C.C.A.N.Y.) 29 
P.(2d) 172, certiorari denied 49 S. 
Ct. 346, 279 U.S. 849, 73 L.Ed. 992, 
and followed in U. S. v. Fiore, 35 
P.(2d) 1022, following Schecter v. 
U. S., 7 P.(2d) 881. 

71. XT. S. v. One Packard Truck, (C. 
C.A.N.Y.) 55 F.(2d) 882. 

72. Lenski v. O’Brien, 232 S.W. 235, 
207 Mo.App. 224. 

Commeut on case 

Of the case of Lenski v. O’Brien, 
232 S.W. 235, 207 Mo.App. 224, the 
court commenting on it said: "The 
St. Louis Court of Appeals in Lenski 
V. O’Brien, 232 S.W. 235, 207 Mo.App. 
224, had before it a writ of habeas 
corpus to release one charged with 
the possession of liquor contrary to 
the National Prohibition Law. The 
petitioner had been arrested by the 
St. Louis police without warrant, but 
it did not appear what the Missouri 
law was, or whether the crime had 
been committed in the officer’s pres¬ 
ence. The petitioner was released 
by a divided court, on the theory that 
the only statute under which an ar¬ 
rest for a federal crime could be 
made was Revised Statutes, § 1014. 
The case is certainly contrary to our 
view, though the decision may have 
been justified on other grounds."—• 
Marsh v. U. S., (C.C.A.N.Y.) 29 P.(2d) 
172, 174, certiorari denied 49 S.Ct. 346, 
279 U.S. 849, 73 L.Ed. 992, and fol¬ 
lowed in U. S. v. Fiore, 35 P.(2d) 1022, 
following Schecter v. U. S., 7 P.(2d) 
881. 

73. Norfolk & W. Ry. Co. v. Haun, 
(Va.) 187 S.E. 481. 
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violative of a federal statute,or, as later noted, 
unless the federal officer is empowered to make an 
arrest for a state offense. 

United States marshals and their deputies, under 
express provision of the federal statutes, have, in 
each state, the same powers in executing the laws 
of the United States as the sheriffs and their dep¬ 
uties, in each state, have by law in executing the 
laws thereof, and may arrest without a warrant 
when the sheriffs may do so;'^^ this provi¬ 
sion applies only to officers enumerated and does 
not, in the absence of statute, extend to other fed¬ 
eral officers, such as, for example, prohibition 
agents.*^® 

A person appointed by the commissioner of in¬ 
ternal revenue to act as his agent, assistant, or 
inspector, and who is authorized to aid in the en¬ 
forcement of the revenue laws, is a “peace officer,” 
and may in a proper case make an arrest without 
a warrant'^7 

§ 7. - Military Officers 

A military officer may arrest, without a warrant, a 
deserter from the United States army. 


A military officer has a right to arrest without 
a warrant, and confine for trial, a deserter from 
the United States army,'^^ or one who interferes 
with him in the execution of his official duties 
but neither the president nor any military officer 
has the right to arrest or imprison, even during a 
rebellion or insurrection, any person not subject 
to military law, without process issued by some 
civil court of competent jurisdiction.so A statute 
authorizing a military officer to arrest without a 
warrant anyone disturbing an authorized parade 
has been held merely declaratory of the common- 
law right of any private person so to do.^^ 

§ 8. — Private Persons 

a. In general 

b. For felony 

c. For misdemeanor and breach of peace 
a. In General 

When the circumstances authorizing it exist, a 
private person may make an arrest without a war¬ 
rant. 

In many instances a private person has the same 
right to arrest as an officer.^s private person 


74. Ex parte Harvell, (D.C.N.C.) 267 
F. 997. 

75. TJ.S. V. Colehrook, (D.CTex.) 52 
P.(2d) 307—6 C.J. p 398 note 66. 

76. State V. Burnett, 110 S.E, 588, 
183 N.C. 703. 

77. U. S. V. Daison, (D.C.Mich.) 288 
F. 199. 

ProlLihitioxL agfeiLt 

Under the National Prohibition 
Act, authorizing the commissioner of 
internal revenue and attorney general 
to appoint “such assistants . . . 
and other employes ... as they 
may deem necessary for the enforce¬ 
ment of the provisions of this act,” 
prohibition agents, appointed by the 
commissioner, although not “officers 
of the United States,” within the 
meaning of Const, art 2 § 2, may make 
arrests without warrants for viola¬ 
tion of the prohibition act—^U. S. v. 
Daison, (D.C.Mich.) 288 F. 199. 

ICiiLor officials 

An arrest for an offense may be 
made by minor officials.—Collier v. 
Vaccaro, (C.C.AMd.) 51 F.(2d) 17, 
modifying (D.C.) Vaccaro v. Collier, 
38 F.(2d) 862. 

78. Hutchings v. Van Bokkelen, 34 
Me. 126. 

78. U.S.—Walker v. Crane, (C.C.Vt.) 

29 F.Cas.No.17,067, 13 Blatchf. 1. 
Ga.—White v. State, 26 S.E. 742, 99 
Ga. 16, 37 D.R.A. 642. 

Ind.—^Teagarden v. Graham, 31 Ind. 
422. 

5 CJT. p 415 note 86. 


80. Ind.—Skeen v. Monkeimer, 21 
Ind. 1. 

Ky.—Eginton v. Brain, 7 Ky.Op. 516. 
N.Y.—Jones v. Seward, 40 Barb. 563. 

5 C.J. p 416 note 87. 

81. White V. State, 26 S.E. 742, 99 
Ga. 16, 37 L.R.A 642. 

82. U.S.—Collier v. Vaccaro, (C.C.A. 
Md.) 51 F.(2d) 17, modifying (D.C.) 
Vaccaro v. Collier, 38 F.(2d) 862. 

Iowa.—State v. Metcalfe, 212 N.W. 
382, 203 Iowa 155. 

Mont.—State v. Hum Quock, 300 P. 
220, 89 Mont 503. 

Tenn.—Love v. Bass, 238 S.W. 94, 145 I 
Tenn. 522. 

5 C.J. p 410 note 52—42 C.jr. P 1345 
note 12 [a]. 

Deserter from the navy 
A private detective, acting as a pri¬ 
vate person, has no authority as such, 
without a warrant or a military or¬ 
der, to arrest or detain a deserter 
from the navy.—^People v. Hamilton, 
170 N.T.S. 705, 183 App.Div. 55, 36 
N.T.Cr. 472. 

XU Texas 

(1) It is provided by statute that 
any person having reasonable ground 
to believe that property is stolen may 
arrest the offender, whether he is an 
officer or not.—^Henderson v, U. S. 
Fidelity & Guaranty Co., (Com.App.) 
298 S.W. 404, reversing U. S. Fidelity 

6 Guaranty Co. v. Henderson, (Civ. 
App.) 293 S.W. 339, and rehearing de¬ 
nied Henderson v. U. S. Fidelity & 
Guaranty Co., (Com.App.) 10 S.W. (2d) 
534 —^Burkhardt v. State, 202 S.W. 513, 
83 Tex.Cr. 228. 


(2) The owner or lawful custodian 
of property may arrest the thief 
without a warrant, if done openly and 
without delay, since he is in the posi¬ 
tion of an officer de facto, with all 
the privileges of an officer de jure, 
for the time being.—^Henderson v. U. 
S. Fidelity & Guaranty Co., (Com. 
App.) 298 S.W. 404, reversing U. S. 
Fidelity & Guaranty Co. v. Henderson, 
(Civ.App.) 293 S.W. 339, and rehear¬ 
ing denied Henderson v. U. S. Fidel¬ 
ity & Guaranty Co., (Com.App.) 10 S. 
W.(2d) 534. 

(3) Under this statutory provision, 
it has been held that bank officers, 
having reasonable ground to suppose 
that property had been stolen, could 
make an arrest as de facto officers, 
regardless of whether they had rea¬ 
sonable ground to believe that the 
money found on the supposed thief 
had been stolen, and regardless of 
whether the money or other property 
which had been stolen was found on 
the person of the thief at the time of 
the arrest.—^Henderson v. U. S. Fidel¬ 
ity & Guaranty Co., (Com.App.) 10 S. 
W.(2d) 634, denying rehearing 298 S. 
W. 404, which reversed U. S. Fidel¬ 
ity & Guaranty Co. v. Henderson, 
(Civ.App.) 293 S.W. 839. 

(4) In attempting to make an ar¬ 
rest as authorized under this statu¬ 
tory provision, “persons so acting 
would not be guilty of false imprison¬ 
ment should there be reasonable 
ground to suppose the property stolen, 
and the party taken to be the of¬ 
fender, notwithstanding it should 
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making an arrest should, in all cases, notify the 
person arrested of his purpose and acquaint him 
with the cause of the arrest,unless the circum¬ 
stances are such as to amount to sufficient notice, 
as where the arrest is made at the time an offense 
is committed or attempted^® or on fresh pursuit.^® 
When notice is requisite, its sufficiency is depend¬ 
ent on the facts surrounding each particular ar¬ 
rest ; S7 only such notice is required as might be 
expected under all the circumstances-^^ 

Question of law or fact Whether sufficient no¬ 
tice was given under all the circumstances is a 
mixed question of law and fact for the jury, under 
proper instructions from the court^^ 

b. For Felony 

(1) Committed or attempted in his 

presence 

(2) Past offenses and on suspicion 

(1) Committed or Attempted in His Pres¬ 
ence 

A private person may, ordinarily, arrest without 
a warrant one who is committing, or is attempting to 
commit, a felony in his presence. 

It is a general rule, unless changed by statute, 
that it is both the right and the duty of a private 
person, who is present when a felony is committed, 
to apprehend the felon without waiting for the is¬ 


suance of a warrant;50 and the arrest may be 
made at any subsequent time as well as at the 
time of the commission of the felony.51 Likewise, 
a private person may lawfully arrest without a 
warrant, on fresh pursuit, one whom he knows to 
have committed a felony.52 Where a private per¬ 
son makes an arrest under these circumstances, he 
must act in good faith and with a view of assist¬ 
ing in bringing to justice a felon.53 

To prevent felony. A private person also has 
a right to make an arrest without a warrant for 
the purpose of preventing the commission of a 
felony, and may arrest without a warrant one 
whom he finds attempting to commit a felony.5^ 

(2) Past Offenses and on Suspicion 

(a) In general 

(b) Sufficiency of grounds of belief 
(a) In General 

A private person may generally arrest without a 
warrant one whom he reasonably believes guilty of a 
felony which nas actually been committed. 

At common law, and under the statutes of most 
states, although subject to statutory variations, a 
private person acting in good faith may arrest 
without a warrant one who has committed a trea¬ 
son or a felony on an occasion already past.55 

In order to justify such arrest, it is necessary. 


thereafter transpire that the property 
was not stolen and that the person 
taken was not a thief.”—^Henderson 
V. U. S. Fidelity & Guaranty Co., 
<Com.App.) 298 S.W. 404, 408, revers¬ 
ing- XJ. S. Fidelity & Guaranty Co. v. 
Henderson, (Civ.App.) 293 S.W. 339, 
and rehearing denied Henderson v. U. 
S. Fidelity & Guaranty Co., (Com. 
App.) 10 S.W.(2d) 534. 

83. Ala.—Spooney v. State, 115 So. 
308, 217 Ala, 219. 

Mo.—Gray v. Earls, 250 S.W. 667, 298 
Mo, 116. 

5 C;J. p 420 note 30. 

84u U. S. V. Jailer, (C.C.Ky.) 26 P. 
Cas.No.15,463, 2 Abb. 265—6 C.J. P 
420 note 31. 

85. N.T.—People v. Governale, 86 
N.E. 554, 193 N.T. 581. 

Okl.—^Barclay v. U. S., 69 P. 798, 11 
Okl. 503. 

8®. Mont.—State v. Gay, 44 P. 411, 
18 Mont. 61. 

N.T.—People v. Governale, 86 N.E. 
554, 193 N.T. 681—^People v. More¬ 
house, 6 N.T.S. 763. 

5 C.J. p 420 note 33. 

87. Terr. v. Mc<3innis, 61 P. 208, 10 
N.M. 269. 

88 . Gray v, Earls, 260 S.W. 567, 298 
Mo. 116. 


89. Terr, v. McGinnis, 61 P. 208, 10 
N.M. 269. 

90. Iowa.—State v. Metcalfe, 212 N. 
W. 382, 203 Iowa 155. 

Mo.—State v. Peters, 242 S.W. 894. 
Okl,—Hulls V. Williams, 29 P.(2d) 
582. 

Pa.—Commonwealth v. Micuso, 117 A. 
211, 273 Pa. 474. 

Va.—^Byrd v. Commonwealth, 164 S. 
E. 400, 158 Va. 897. 

m North Carolina 

(1) The authority of a private per¬ 
son to make an arrest without a war¬ 
rant is restricted to felonies commit¬ 
ted in the immediate presence of the 
person, and applies only to the 
graver felonies, such as murder, rape, 
and like offenses, and does not apply 
to an offense of operating an illicit 
distillery,—State v. Burnett, 110 S.E. 
588, 183 N.C. 703. 

(2) However, where a person heard 
the hinge of his garage door creak, 
and, on going out, found the door 
open, he was warranted in arresting a 
person in the vicinity for an attempt 
to steal a car therein, the crime being 
committed in his “presence,” within 
the meaning of the statute.—State v. 
Blackwelder, 109 S.E. 644, 182 N.C. 
899. 


91. U.S.—^Vaccaro v. Collier, (D.C. 
Md.) 38 F.(2d) 862. 

Ga.—McCracken v., State, 105 S.E. 
487, 150 Ga. 718. 

5 C.J. p 410 note 54. 

92. Ga.—^Dupre v. State, 113 S.E. 
428, 153 Ga. 798. 

Ill.—Mandelkow v. Meyer, 219 Ill. 
App. 286. 

6 C.J. p 411 note 65. 

93. Safran v. Meyer, 88 S.E. 3, 103 
S.C. 356. 

94. Cobb V. Bailey, 133 S.E. 42, 35 
Ga.App. 302—6 C.J. p 411 notes 56, 
67. 

95. N.T.—^Wallenstein v. Rosenbaum, 
272 N.T.S. 346, 241 App.Div. 374. 

N.C.—State v. Blackwelder, 109 S.E. 

644, 182 N.C. 899. 

5 C.J. P 411 notes 68, 59. 

Fugitive from justice 
Where defendant had committed a 
felony in Michigan, and had escaped 
to Pennsylvania, a private person, 
who had knowledge of his offense, 
might properly arrest defendant In 
Pennsylvania without a warrant— 
Com. V. Baer, 18 Pa-Dist 87. 

Xu New Jersey 

A private person may not arrest for 
a felony not committed In his pres¬ 
ence without warrant.—^Ex parte Si- 
fola, 138 A. 369, 101 N.J.Eql. 640. 


606 



6 C.J.S. 


ABBE8T 


§ 8 


and also sufficient, to show that a felony was ac¬ 
tually committed, and that there was reasonable 
ground for suspecting that the person arrested com¬ 
mitted it.9® Generally, mere proof of reasonable 
and probable cause for making an arrest without 
a warrant will not justify a private person unless 
a felony has actually been committed,^^ since a 
sharp distinction is made in this respect between 
an arrest by a private person and an arrest by a 
peace officer but, in a few jurisdictions, even 
a private person may justify an arrest where he 
reasonably believes that a felony has been com¬ 
mitted.^^ The reasonable grounds of suspicion of 
a felony, however, may be proved in mitigation of 
damages.^ In some jurisdictions, it is the rule that 
it must appear, not only that a felony has been 
committed, but also that the offense was committed 
by the person arrested therefor, before the arrest 
will be justified; 2 but the more generally prevail¬ 
ing rule is that reasonable grounds for believing 
the person arrested to be guilty is sufficient justifi¬ 
cation where a felony has been actually committed, 
although he is in fact innocent.^ 

A private person giving information to an officer 
and causing the latter to make an arrest may be 
held liable therefor, if he cannot justify the ar¬ 
rest in accordance with the rules here stated, al¬ 
though the officer may be protected as having acted 
on reasonable and probable information.'* 

(b) Sufficiency of Grounds of Belief 

In order to Justify a private person in arresting an¬ 


other without a warrant, he must have, at least, rea¬ 
sonable grounds for believing the person guilty of the 
felony charged. 

In order to justify an arrest without a warrant 
by a private citizen, even though the crime charged 
be a felony, the circumstances under which he act¬ 
ed must be such that any reasonable person, acting 
without passion or prejudice, would have suspected 
that the person arrested committed it, or was im¬ 
plicated in it,5 and an arrest, without a warrant, on 
mere suspicion is unlawful; ® although, under some 
statutes, information of facts derived from credible 
sources, or from persons reasonably presumed to 
know them, may justify an arrest without a war- 
rant.7 

c. For Misdemeanor and Breach of Peace 

A private person may, ordinarily, arrest without a 
warrant one committing a breach of the peace in his 
presence. 

At common law, and except where the rule is 
changed by statute,^ it being the duty of every 
citizen to assist in preserving the peace, any pri¬ 
vate person may arrest without a warrant one who 
commits a breach of the peace in his presence,^ 
or where it is reasonably suspected that a person 
is threatening to commit a breach of the peace.^^ 
Unless modified by statute,it would seem, where 
the arrest is for a misdemeanor, that the offense 
must amount to a breach of the peace to justify 
a private person in arresting without a warrant.^^ 
Where one commits a misdemeanor in the presence 
of a private person and seeks forcibly to resist 


sa N.T.—U. S. V, Gowen. (aC.A.N. 
Y.) 40 F.(2d) 593, certiorari grant¬ 
ed Go-Bart Importing Co. v. IT, S., 
50 S.Ct. 466, 281 U.S. 719, 74 L.Ed. 
1138, reversed on other grounds 51 
S.Ct. 153, 282 U.S. 344, 75 L.Ed. 374. 
Mont.—State v. Hum Quock, 300 P. 
220, 89 Mont. 503. 

Okl.—^Pamplin v. State, 205 P. 521, 21 
OkLCr. 136. 

5 C.J. p 411 note 60. 

87. Ala.—^American Ry. Express Co. 
V, Summers, 94 So. 737, 208 Ala. 
531. 

La.—^Dunson v. Baker, 80 So. 238, 144 
La. 167. 

6 C.J. p 412 note 61. 

98. State v. District Court of Eighth 
Judicial Dist. in and for Cascade 
County, 225 P. 1000, 70 Mont. 378. 

89. Brady v. U. S., (C.C.A.Ky.) 300 
P. 640, certiorari denied 45 S.Ct. 
99, 266 U.S. 620, 69 L.Ed. 472—5 C. 
J. p 412 note 63. 

1. Sugg v. Pool, 2 Stew. & P. (Ala.) 

196—5 C.J. p 412 note 64. 
a. Lindquist v. Friedman's (Ill. 
App.) 1 N.B.(2d) 629—5 C.J. P 412 
note 65. 


3. Imler v. Yeager, (Mo.App.) 245 
S.W. 200—5 C.J. p 413 note 66. 

4. Grinnell v. Weston, 88 NT.Y.S. 781, 
95 App.Div. 454—5 C.J. P 413 note 
67. 

8. Maliniemi v. Gronlund, 52 N.W. 
627, 92 Mich. 222, 31 Am.S.R. 576— 
5 C.J. p 419 note 12. 

a Gamier v. Squires, 62 P. 1005, 62 
Kan. 321—5 C.J. p 418 note 9. 

7. Suell V. Derricott, 49 So. 895, 161 
Ala. 259, 23 L.R.A.(N.S.) 996, 18 
Ann.Cas. 636—5 C.J. p 419 note 11. 

a Rech V. Bailey, 97 S.W. 747, 123 
Ky. 827, 30 Ky.L. 155—5 C.J. p 413 
note 70. 

9. Conn.—^Malley v. Lane, 115 A 
674, 97 Conn, 133. 

Ky.—Rech v. Bailey, 97 S.W. 747, 123 
Ky. 827, 30 Ky.L. 165. 

5 C.J. P 414 note 71. 

la Sloan V. Schomaker, 20 A 525, 
136 Pa. 382. 

11. Tobin V. Bell, 76 N.T.S. 425, 73 
App.Div. 41 —^People v. Averill, 208 
N.Y.S. 774, 124 Misc. 383— People v. 
Ostrosky, 160 N.Y.S. 493, 15 Misc. 
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104. 34 N.T.Cr. 396—5 C.J. p 413 
note 70 [c] (1), p 415 note 80. 

12. La.—Girlinghouse v. Zwahlen, Z 
La.App. 720. 

Ohio.—^Fitscher v. Rollman & Sons 
Co., 167 N.E. 469, 31 Ohio App. 340. 
W.Vsu —^Allen v. Lopinsky, 94‘ S.R 
369, 81 W.Va. 13. 

5 C.J. p 414 note 74. 

Unlawful trespass on. real property 

(1) In New York, in the first de¬ 
partment it was held that a receiver, 
trespassing on premises, who refused 
to leave when ordered, but who was 
guilty of no threatening, abusive, or 
insulting behavior, was not subject 
to an arrest by a private person, with¬ 
out a warrant for disorderly conduct. 
—Scharsmith v. Knapp, 164 N.Y.S. 
578. 

(2) In a case in the second depart¬ 
ment it was held, where a person 
trespassed on the land of another, 
and refused to leave at the owner's 
request, that the owner, a private 
person, might arrest the trespasser 
without a warrant, since such tres¬ 
pass is a misdemeanor.—^Johnson v. 
May, 178 N.Y.S. 742, 189 App.Div. 19S. 
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an arrest by him, the offender is also guilty of a 
breach of the peace and may be arrested by a pri¬ 
vate person without a warrant.^^ 

To justify an arrest by a private person, without 
a warrant, for an offense less than a felony, where 
permitted by statute, it is essential that such of¬ 
fense shall actually have been committed or at- 
tempted.1^ Accordingly, where it appeared after 
arrest that a person had in fact not committed any 
offense, the arrest was held unlawful.^^ Further¬ 
more, it is necessary that such offense be committed 
in the presence of the person making the arrest, 
and, in this connection, it has been held that it 
is not sufficient that the private person making the 
arrest have knowledge of the commission of the 
offense, but he must also be able to detect the 
offense, by sight or hearing, as an act of the ac¬ 
cused. Also, such arrest must be made at the 
time when the offense was committed, or while 
there is a continuing danger of its renewal, and 
a private person does not have the right to make 
an arrest for a misdemeanor without a warrant aft¬ 
er the event, or on mere information or suspicion.^^ 

In the absence of any statute conferring such 
authority, a private person cannot arrest another 
for violation of a municipal ordinance.^^ 

Insane person, A private person acts at his 
peril in arresting an alleged lunatic without a 

warrant.20 

Burden of proof. In an action against a private 
person for making an arrest, he is prima facie a 
trespasser and must justify by affirmative plead¬ 
ing and proof.21 


§ 9. - Officers or Agents of Certain Socie¬ 

ties 

A private person, acting as an officer or agent of 
a designated society, when authorized by statute may 
make an arrest without a warrant. 

Private individuals who are officers or agents of 
associations having for their object the prevention 
or punishment of certain offenses are sometimes 
authorized by statute to arrest without warrants 
persons guilty of such offenses.^^ Accordingly, 
persons who are appointed by a religious society to 
keep order may arrest one who is illegally engaged, 
in their presence, in selling intoxicating liquors 
near the house of worship, in violation of a 
statute.^^ 

§ 10. —— Hue and Cry 

At common law an arrest on hue and cry would be 
made without a warrant. 

Hue and cry is the old common-law process of 
pursuing with horn and with voice all felons, and 
such as have dangerously wounded others. The 
hue and cry may be raised by constables, private 
persons, or both. The constable and his assistants 
have the same powers, protection, and indemnifica¬ 
tion as if acting under the warrant of a magistrate. 
Private persons who join are justified, even though 
it should turn out that no felony has been com¬ 
mitted. However, if a person wantonly and ma¬ 
liciously, and without cause, raises the hue and cry, 
he is liable to punishment as a disturber of the 
peace.24 


13. Malley v. Lane, 115 A. 674, 676, 
97 Conn. 133. 

" 'The peace’ is that state and sense 
of safety which is necessary to the 
comfort and happiness of every citi¬ 
zen, and which government is insti¬ 
tuted to secure. It is not the doc¬ 
trine of the law that there is no 
breach of the peace unless the public 
repose is disturbed.”—Malley v. Lane, 
supra. 

14. People V. Before, 150 N.B. 585, 
242 N.Y. 13, certiorari denied 46 S. 
Ct. 353, 270 U.S. 657, 70 L.Ed. 784— 
Be Silva v. New York Cent. R. Co., 
169 N.T.S. 924. 182 App.Div. 497—5 
C.J. p 414 note 75. 

15. Jacques v. Childs Bining Hall 
Co., 138 N.E. 843, 244 Mass. 438, 26 
A.L.R. 1329. 

1& People V. Before, 150 N.E. 585, 
242 N.Y. 13, certiorari denied 46 S. 
Ct. 353, 270 U.S. 657, 70 L.Ed. 784 
—Wallenstein v. Rosenbaum, 272 
N.Y.S. 346, 241 App.Biv. 374—Hen¬ 
drix V. Manhattan Beach Develop¬ 


ment Co.. 168 N.Y.S. 316, 181 App. 

Div. 111—5 C.J. p 415 note 76. 
AdznissioxL of public offense to private 
person 

Where an automobile driver volun¬ 
tarily stated that his automobile con¬ 
tained intoxicating liquors, he was 
admitting the commission of a pub¬ 
lic offense, and might be arrested 
lawfully by the persons to whom the 
statement was made, even though 
they were not peace officers.—State v. 
Shank, 202 N.W. 128, 52 N.D. 94. 

Evidence not showing offense in pres¬ 
ence 

Where a suspect while traveling 
with a heavy grip in a train, inform¬ 
ed a private person (who was not a 
police officer) of liquor trips he made 
to Canada, that he got some “good 
stuff,” and that, if a friend of his 
was appointed to a certain office at 
Alberta, he (relator) would make 
more money than any man in the 
state, etc,, it was held that such evi¬ 
dence was not sufficient to constitute 
probable cause for the belief that a 
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misdemeanor was being committed 
in the person’s presence, so as to 
justify an arrest without a warrant. 
—State V. District Court of Eighth 
Judicial Dist. in and for Cascade 
County, 225 P. 1000, 70 Mont. 378. 

17. Gray v. Earls, 260 S.W. 567, 298 
Mo. 116. 

18. Palmer v. Maine Cent. R. Co., 42 
A. 800, 92 Me. 399, 69 Am.S.R. 513, 
44 L.R.A. 673—5 C.J. p 415 notes 
77-79. 

19. Graham v. State, 85 S.E. 328, 143 
Ga. 440, Ann.Cas.l917A 595—5 C.J. 
p 415 notes 81, 82. 

2a Emmerich v. Thorley, 64 N.Y.S. 
791, 35 App.Biv. 462. 

21. Imler v. Yeager, (Mo.App.) 245 
S.W. 200—5 C.J. p 415 note 83. 

22. Pouts V. State, 149 N.E. 551, 113 
Ohio St. 450—5 C.J. p 415 note 84. 

23. Rich V. Bailey, 97 S.W, 747, 123 
Ky. 827, 30 Ky.L. 155. 

24. Ill.—^Main v. McCarty, 15 IlL 441. 
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§11. Manner of Making Arrest 

As will be noted in the following sections, an 
arrest, whether made with or without a warrant, 
although it may generally be made at any time, 
must be effected in a lawful manner, and without 
resort to improper force. 

§ 12. — Time and Place of Arrest 

a. Time of arrest 

b. Place of arrest 

a. Time of Arrest 

An arrest may, as a general rule, be made at any 
time of the day or night. 

As a general rule an arrest may be made for a 
criminal offense, either with or without a warrant, 
on any day, and at any time of the day or night, 
although arrests at night and on Sundaj^ or the 
eve of Sunday, when it is hard to obtain bail, are 
deemed oppressive, and unjustifiable, except in cas¬ 
es of pressing necessity.2 ^ Accordingly statutes 
are not uncommon prohibiting arrests at night or 
on Sunday, except in certain cases. As a rule an 
arrest for a felony 27 and for breaches of the peace 
or other misdemeanors committed in the presence 
of the officer, and for which he may arrest with¬ 
out a warrant,28 is excepted from the prohibition; 
but a misdemeanor not involving a breach of the 
peace is ordinarily within the prohibition.29 

Ordinarily a warrant for arrest should be execut¬ 
ed promptly and within a reasonable time, and be¬ 
fore the offense is barred by the statute of limita¬ 
tions,^^ but an arrest under a warrant one week 


after its issuance does not constitue sucn an un¬ 
reasonable delay as will make the arrest unlawful.^^ 

b. Place of Arrest 

(1) In general 

(2) Within the state 

(1) In General 

The legality of an arrest is determined by the law 
of the place where it is made. 

An offense against the law is the justification for 
an arrest, and, since the laws of one sovereignty 
have no extraterritorial operation, an offense 
against the laws of one state do not authorize an 
arrest therefor in another state,except when and 
as authorized by the laws of the latter state, for 
the legality of an arrest depends on the law of the 
state where it is made.23 It has been held that a 
general statute, authorizing arrests for crime, ap¬ 
plies only to crimes committed within the state.^^ 

The federal constitution, treaties with foreign 
countries, and the laws of the several states have 
made provisions for the arrest and extradition of 
fugitives from justice, as is seen in the title Ex¬ 
tradition, and in some states, even without express 
statutory provision, arrests have been permitted 
for offenses committed in another state, so as to 
afford an opportunity for subsequent extradition.85 

A peace officer, acting in his official capacity, can 
make an arrest only within the state from which 
his authority is derived, and an arrest in a foreign 
state is unlawful,^® unless it can be justified as an 


Vt.—state V. Shaw, 50 A. 863, 73 Vt. 
149. 

5 C.J. p 421 note 41. 

25. Ky.—Kammerer v. Com., 125 S. 
W. 723, 137 Ky. 315. 

N.H.—State v. Smith, 1 N.H. 346. 

6 C.J. p 421 note 47. 

26. Bryan v. Comstock, 220 S.W. 475, 
143 Ark. 394, 9 A.L.K. 1346—5 C.J. 
p 421 note 48. 

27. N.Y.—Peo. v. Bradley, 111 N.Y.S. 
625, 58 Misc. 507—Peo. v. Howard, 
35 N.Y.S. 233, 13 Misc. 763—Peo. v. 
Ryan, 8 N.Y.S. 369. 

Pa.—Com. V. County Prison, 5 Pa. 
Dist. 635. 

28. Ill.—Main v. McCarty, 15 Ill. 441. 
N.T.—Peo. V. Bradley, 111 N.Y.S. 625, 

58 Misc. 507. 

Ohio.—^Ex p. Carroll, 9 Ohio Dec. (Re¬ 
print) 261, 12 Cinc.L.Bul. 9. 

Pa.—Com. V. Eyre, 1 Serg. & R. 347— 
Com. V. De Puyter, 16 Pa.Co. 589. 
Vt—Corbett v. Sullivan, 54 Vt 619. 
6 C.J. p 421 note 49, p 422 note 51. 

29. Commonwealth v. Sherman, 14 

6C.J.S.—39 


Pa.Dist & Co. 4—5 C.J. P 422 note 
52. 

30. State V. Nadeau, 54 A. 725, 97 Me. 
275. 

Construction of regnirement to exe¬ 
cute warrant “forthwith^' 

“The language of the warrant was 
imperative that he should forthwith 
. . . apprehend Traister and bring 
him before the court That language 
cannot be more imperative than is 
the duty of an officer arresting with¬ 
out a warrant to take the prisoner 
forthwith before a judicial officer. 
. . . Forthwith in procedure before 

a justice of the peace means instant- 
er. ... In matters of legal prac¬ 
tice . . . ‘forthwith’ is usually 
construed to mean within 24 hours.” 
—State V. Mahoney, 219 N.W. S8C, 383, 
196 Wis. 113. 

31. State V. Kopelow, 138 A. 625, 
126 Me. 384. . 

32. Stuart v. Mayberry, 231 P. 491, 
105 Okl. 13—5 C.J. p 422 note 55. 
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Warrant as fugitive 
An offense committed in one state 
does not justify arrest of the perpe¬ 
trator thereof in another state, ex¬ 
cept on a warrant for his arrest as 
a fugitive from justice.—George v. 
Norfolk & W. Ry. Co., 88 S.E. 1036, 
78 W.Va. 345. 

33. Cal.—Ex p. Rosenblat, 61 Cal. 
285. 

N.Y.—Burton v. New York Cent., etc., 
R. Co., 132 N.Y.S. 628, 147 App.Div. 
557, affirmed 104 N.E. 1127, 210 N. 
Y. 567. 

Tenn.—Tarvers v. State, 16 S.W. 1041, 
90 Tenn. 485. 

5 C.J. p 422 note 56. 

34. Tarvers v. State, supra. 

35. N.J.—In re Fetter, 23 N.J.Law 
311, 57 Am.D. 382. 

S.C.—State V. Anderson, 19 S.C.Li. 327. 

36. Neb.—^Kendall v. Aleshire, 45 N. 
W. 167, 28 Neb. 707, 26 Am.S.R. 
367. 

Vt.—^Bromley v. Hutchins, 8 Vt 194, 
30 Am.D. 465. 
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arrest by a private person.^*^ 

A warrant of arrest issued in one state may not 
be executed in another state, for it has no validity 
beyond the boundaries of the state by whose au¬ 
thority it was issued. 2 8 

Waiver, Where a party has unlawfully been ar¬ 
rested by an officer without his jurisdiction, he 
waives his objection to the illegality of the arrest 
by failing to object and voluntarily accompanying 
the officer, 39 or by giving bail.^® 

(2) Within the State 

In the absence of statutory permission, a peace 
officer, when making an arrest within the state, has 
authority to make an arrest only within the confines 

the geographical unit of which he is an officer. 

Whether a peace officer, acting in his official 
capacity, has authority to make an arrest within 
the state, but outside of the county, township, or 
municipality of which he is peace officer, is de¬ 
pendent on the statutes in the particular jurisdic¬ 
tion. Ordinarily, in the absence of a statute pro¬ 
viding otherwise, a peace officer, when acting with¬ 
out a warrant, or when acting under a warrant 


directed to him by description of his office, or di¬ 
rected generally to the class of officers to which 
he belongs, may arrest in his official capacity only 
within the limits of the geographical or political 
subdivision of the state of which he is an officer.^i 
It is quite commonly provided by statute, however, 
that peace officers may execute warrants of arrest 
outside of their own bailiwick where the arrest 
is made on fresh pursuit from the county where 
the warrant was issued,^3 or where authority to ex¬ 
ecute it in other counties is indorsed on the war¬ 
rant by the magistrate issuing it,^^ or by a magis¬ 
trate in the county where it is executed,^^ or where 
the warrant is otherwise indorsed as prescribed by 
statute.'^® Such statutes do not enlarge the power 
of peace officers when acting without a warrant; 
their general authority is limited to their own baili- 
wick.'^'^ It has been held that the rule that a peace 
officer may not pursue and apprehend one charged 
with a misdemeanor beyond the jurisdiction of the 
officer issuing the warrant does not apply where 
an arrest was lawfully made within the state and 
the prisoner forcibly carried the officer across the 
state line in an attempt to defeat arrest.'*^ ^c- 


37. Arrest in foreiim state regr^rded 
as lawfnl 

Where defendant committed a lar¬ 
ceny and burglary in Missouri, and 
then went into Oklahoma, and peace 
officers of the state of Missouri, sus¬ 
pecting defendant of the crime, went 
to Oklahoma, and arrested defendant 
without a warrant, it was held, on 
trial in Missouri, that the arrest was 
lawful.—State v.- Grubbs, 289 S.W, 
852, 316 Mo. 243. 

33. Ind.—Martin v. Newland, 147 N. 

E. 141, 196 Ind. 58. 

Okl.—Stuart v. Mayberry, 231 P. 491, 
105 Okl. 13. 

Or.—Carpenter v. Lord, 171 P. 577, 
88 Or. 128, L.R.A.1918D 674. 

5 C.J. p 422 note 61. 

Bench warrant of court of District 
of Columbia 

A sheriff in Florida cannot validly 
arrest a person in Florida, under a 
bench warrant issued by the court 
of the District of Columbia.—Passett 
V. Chase, 107 So. 689, 91 Fla. 522. 

39. In re Popejoy, 55 P. 1083, 26 Colo. 
32, 77 Am.S.R. 222—5 C.J. p 424 
note 72. 

dO. Com. V. Jayne, 32 Pa.Co. 144. 

41. Commonwealth v. Burgess, 7 Pa. 
Dist. & Co. 464—5 C.J. p 422 note 
62. 

42. Nadeau v. Conn, 252 P. 913, 142 
Wash. 248—5 C.J. p 423 notes 63, 
76 [al. 

Arrest hy federal marshal 
Execution of a warrant, issued out 
of the federal court of the southern^ 


district of New York, for the arrest 
of a probationer, by a United States 
marshal in the eastern district of 
such state, the return of the proba¬ 
tioner to the southern district, and 
his production in such court, was held 
proper.—^U. S. ex rel. Greenhaus v. 
Warden of Federal House of Deten¬ 
tion, New York City, (D.C.N.Y.) 14 
P.Supp. 366. 
m New York 

(1) Code Cr.Proc. § 155 provides 
that, if a warrant is Issued by a jus¬ 
tice of the supreme court, a judge 
of the superior court or court of com¬ 
mon pleas, a recorder, city judge, or 
judge of the court of general sessions 
in the city and county of New York, 
or by a county judge or a judge of 
the city court, it may be directed gen¬ 
erally to any peace officer in the state, 
and may be executed by any of those 
officers to whom it may be delivered. 
It is provided by § 156 that, if it is 
Issued by any other magistrate, it 
may be directed generally to any 
peace officer in the county in which 
it is issued, and may be executed in 
that county; or, if defendant is in 
another county, it may be executed 
therein, on the written direction of 
a magistrate of such other county in¬ 
dorsed upon the warrant, etc.—Coun¬ 
ty of Orleans v. Winchester, 18 N.Y. 
S. 668, 63 Hun 636. 

(2) The fact that a warrant was 
not indorsed until the day after de¬ 
fendant's arrest in another county 
is a mere Irregularity, and not juris¬ 
dictional.—^People V. Harmer, 135 N. 
Y.S. 529, 75 Misc. 399. 
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43. Krug V. Ward, 77 Ill. 603—Kin¬ 
dred V. Stitt, 51 Ill. 401—5 C.J. p 
423 note 64, 

44. Ala.—^Young v. State, 117 So. 3, 
22 Ala.App. 468. 

Mo.—State v. Dooley, 26 S.W. 558, 121 
Mo. 591. 

N.Y.—Butolph V. Blust, 41 How.Pr. 
481. 

Tex.—Peter v. State, 5 S.W. 228, 23 
Tex.App. 684—^Ledbetter v. State, 
5 S.W. 226, 23 Tex.App. 247. 

5 C.J. p 423 note 65. 

Failure to indorse warrant not cured 
The invalidity of a sheriff's act, in 
making an arrest under an unindors¬ 
ed warrant of a justice of a county, 
other than that in which arrest was 
made, was not cured by an irregular 
commitment issued by the justice be¬ 
fore the arrest, nor was it cured by 
an order of the judge of the circuit 
court of the county from which the 
warrant issued, made before the ar¬ 
rest, approving removal of the person 
arrested in the jail of another coun¬ 
ty.—Knight V. Miles, 272 S.W. 922, 
308 Mo. 538. 

45. Com. V. Vogt, 28 Pa.Dist. 865-5 
C.J. p 423 note 66. 

43. Stubbs V. Mulholland, 67 S.W. 
650, 168 Mo. 47—5 C.J, p 423 note 
67. 

47. N.C.—Sossamon v. Cruse, 45 S.E. 
757, 133 N.C. 470. 

Tex.—Little v. Rich, 118 S.W. 1077, 
55 Tex.Civ.App. 326. 

5 C.J. p 423 note 68. 

48. Bowlin v. Archer, 163 S.W. 477, 
157 Ky. 540. 
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cordingly, except where by statute he is given au¬ 
thority to make an arrest anywhere in the state,^^ 
a sheriff’s authority to make an arrest is confined 
to the limits of the county of which he is sheriff, 
although he may, of course, in a proper case make 
an arrest outside of the county as a private per¬ 
son,or as an officer on fresh pursuit of the of- 
fender.52 ^ statute authorizing a sheriff to serve 
a warrant outside of his county has been held not 
to give him authority to make an arrest in another 
county without a warrant.^^ 

Likewise, the authority of a municipal officer to 
make an arrest, unless such arrest is made on im¬ 
mediate pursuit,^^ is ordinarily confined to the mu¬ 
nicipality of which he is an officer. 55 

A warrant of arrest cannot, in the absence of 
a statute authorizing it, be issued 56 or executed 5^ 
outside of the territorial jurisdiction of the justice 


or court issuing it In many jurisdictions, however, 
by statute, a justice has power to send his warrant 
to any county in the state.58 

Under some statutes, except where he is in fresh 
pursuit of a felon seeking to avoid arrest, or where 
he is in an immediate pursuit after an arrest and 
escape, a private person should not undertake to 
make an arrest without a warrant in a county oth¬ 
er than his own. 5 9 

§ 13. -Use of Force in General 

a. In general 

b. Amount of force where arrest for 

felony 

c. Amount of force where arrest for mis¬ 

demeanor 

d. Amount of force where acting in self- 

defense 


49. Ill.—Ressler v. Peats, 86 Ill. 275. 
Wash.—^Nadeau v. Conn, 252 P. 913, 

142 Wash. 243. 

Statute maMusr arrest outside of 
county permissive, uot ohlig'atory 

Under a statute providing that *‘if 
any person against whom a warrant 
may toe issued for an alleged offense 
committed in any county shall before 
or after the issuing of such warrant, 
escape from, or toe out of the county, 
the sheriff or other officer to whom 
such warrant may toe directed may 
pursue and apprehend the party 
charged in any county in this state, 
and for that purpose may command 
aid and exercise the same authority 
as in his own county,” it was held 
that the statute permits a deputy 
sheriff to make an arrest of a per¬ 
son whom he suspects of a felony, 
outside of his county, without a war¬ 
rant, tout does not make it obligatory 
on the sheriff or the deputy to make 
such an arrest.—Torson v. Baehni, 5 
P.(2d) 813, 134 Kan. 188. 

In Florida, when a county convict 
escapes from the custody to which he 
has been lawfully committed, the cus¬ 
todian of such convict, or any other 
person with a knowledge of the facts, 
may, toy making a proper affidavit 
in a court of competent jurisdiction, 
procure a warrant for the arrest of 
the person who has escaped or com¬ 
mitted a prison breach on the charge 
of escape under the common law; 
and, when the sheriff or other officer 
is armed with this warrant, he may 
lawfully arrest, such escaped county 
convict wherever he may be found.— 
State V. Paulk, 136 So. 601, 102 Pla. 
886 . 

50. Box V. Oliver, (Tex.Civ.App.) 43 

S.W.(2d) 979. 

In Missonxi 

(1) Where a warrant was issued 
toy the justice of the peace of Cass 


County and was addressed to the 
sheriff of Cass County, commanding 
him to take defendant ‘If he toe found 
in your county” and defendant return¬ 
ed to the state and while in Jackson 
County was arrested under such war¬ 
rant toy the sheriff of Cass County, 
the arrest of defendant was held law¬ 
ful.—Schwartz v. Dutro, 298 S.W. 769. 

(2) On the other hand, it has been 
held that, where a warrant for the 
arrest of defendant was Issued toy 
the justice of the peace of Johnson 
County, commanding any sheriff or 
constable of Johnson County to ar¬ 
rest defendant, and the sheriff of 
Johnson County arrested defendant 
under such warrant in Coles County, 
the arrest could uot properly toe made 
where the warrant was not indorsed 
by a magistrate in Coles County, and 
had no certificate of the clerk of 
Johnson County.—^Knight v. Miles, 272 
S.W. 922, 308 Mo. 538. 

51. Henson v. State, 49 S.W. (2d) 463, 
120 Tex.Cr. 176. 

52. Hutson v. State, (OkLCr.) 13 P. 
(2d) 216. 

53. Henson v. State, 49 S.W. (2d) 46S, 
120 Tex.Cr. 176. 

54. People V. Averill, 208 N.T.S. 774, 
124 Misc. 383. 

55. Mo.—^Rodgers v. Schroeder, 287 
S.W. 861, 220 Mo.App. 575. 

Wis.—^Karney v. Boyd, 203 N.W. 371, 
186 Wis. 594. 

Statute giving a constable the same 
authority as a sheriff, relates only to 
acts which may toe done, and does 
not define the territorial limit with¬ 
in which his official conduct may' toe 
displayed, and, accordingly, even 
though toy statute a sheriff is given 
authority to serve process outside 
of the state, a constable has no au¬ 
thority to serve a warrant outside of 
the county in which he is a peace offi- 
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cer, unless it is made in fresh pursuit. 
—State V. Dreiling, 12 P.(2d) 735, 
136 Kan. 78, rehearing denied 14 P. 
(2d) 644, 136 Kan. 201. 

56. Huber v. Robinson, 23 Ind. 137. 

57. Ex parte Crawford. 268 P. 871, 
148 Wash. 265, 61 A.Ii.R. 374, affirm¬ 
ed 273 P. 751, 150 Wash. 698, 61 A. 
ri.R. 374. 

Justice of the peace has no author¬ 
ity to issue a warrant of arrest to 
be executed outside of the county, 
tout a justice of the court may issue 
a warrant which can be executed 
anywhere in the state.—^Ex parte 
Crawford, 268 P. 871, 148 Wash. 265, 
61 A.L.R. 374, affirmed 273 P. 751. 
150 Wash. 698, 61 A.Ii.R. 374. 

58. Pa.—^Keller v. Commonwealth, 71 
Pa. 413. 

Tenn.—^McCaslin v. McCord, 94 S.W. 
79, 116 Tenn. 690. 

Tex.—Garner v. Smith, 40 Tex. 505. 
Federal courts 

In the absence of an act of congress 
conferring the power, a federal court 
in one district has no authority to 
issue its writ to the marshal or any 
officer of another federal district, 
commanding him to arrest a person 
within his jurisdiction but outside 
that of the court issuing the writ. 
Such power is not conferred either 
toy U.S.Rev.St. § 716, giving judges of 
federal courts power to issue “all 
writs not specifically provided for 
toy statute, which may be necessary 
for the exercise of their respective 
jurisdictions and agreeable to the 
usages and principles of law” U.S. 
Rev.St. or toy § 1014, providing for 
the arrest of any criminal toy the 
courts and officers of one jurisdiction 
for the purpose of his removal to 
another jurisdiction for trial.—Palm¬ 
er V. Thompson, 20 App.D.C. 273. 

59. McCaslin v. McCord, 94 S.W. 79, 
116 Tenn. 690, 8 Ann.Cas. 245. 
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a. In General 

While an officer or private person may use such 
force as is necessary to make an arrest, he cannot use 
force or violence disproportionate to the nature and ex¬ 
tent of the resistance offered. 

An officer who is making a lawful arrest, or who 
has made an arrest, is justified in using such force 
as is reasonably necessary to secure and detain the 
offender, overcome his resistance, prevent his es¬ 
cape, recapture him if he escapes,60 and protect 
himself from bodily harm; 6i but he is never justi¬ 
fied in using unnecessary force or treating his pris¬ 
oner with wanton violence,62 or in resorting to dan¬ 
gerous means when the arrest could be effected 
otherwise,63 although it has been held that an of¬ 
ficer is not bound to ask assistance of bystanders 
before he uses force to accomplish his purpose 

alone.64 

Within reasonable limits the amount of force 


permissible to effect an arrest and the means em¬ 
ployed are necessarily left to the sound discretion 
of the officer, and it has been held that this dis¬ 
cretion is not subject to review by a court or jury 
unless wantonly or maliciously abused,65 It has 
also been held that the measure of force permis¬ 
sible in making an arrest is that which an ordinar}^ 
prudent, and intelligent person with the knowledge, 
and in the same situation as the arresting officer, 
would have deemed necessary.6 6 The officer is not 
required to determine at his peril the precise 
amount of force necessary in each instance and to 
use that much and no more,67 and he may be guid¬ 
ed by the reasonable appearances and the nature 
of the case in determining the amount of force 
to be used.68 

The amount of force which may be used in mak¬ 
ing an arrest before the person making the arrest 
is guilty of an assault will be treated in the title 


60. U.S.—^People of State of Colora¬ 
do, for Use of Little v. Hutchinson, 
(C.C.A.C 0 I 0 .) 9 P.(2a) 275. 

Ala.—^Tarwater v. State, 75 So. 816, 
16 Ala.App. 140. 

Conn.—^Lentine v. McAvoy, 136 A. 76, 
105 Conn. 528. 

Ga.—Dupre v. State, 113 S.E. 428, 153 
Ga. 798. 

Hawaii.—Territory v. Machado, 30 
Hawaii 487. 

Ky.—Commonwealth v. Bollinger, 249 
S.W. 786, 198 Ky. 646—Caperton v. 
Commonwealth, 225 S.W. 481, 189 
Ky. 652. 

N.Y.—^People V. Denker, 234 N.T.S. 
32, 225 App.Div. 517. 

N.C.—State v. Jenkins, 143 S.E. 538, 
195 N.C. 747. 

Okl.—Hulls V. Williams, 29 P.(2d) 
582. 

Tex.—^Harper v. State, 207 S.W. 96, 
84 Tex.Cr.R. 345. 

Wash.—Coldeen v. Reid, 182 P. 599, 
107 Wash. 508. 

W.Va.—State v. WeisengofC, 101 S. 
E. 450, 85 W.Va. 271. 

5 C.J. p 424 note 74. 

61. People of State of Colorado, for 
Use of Little v. Hutchinson, (C.C. 
A.C 0 I 0 .) 9 P.(2d) 275—5 C.J. p 424 
note 75. 

62. U.S.—^People of State of Colora¬ 
do, for Use of Little v. Hutchinson, 
(C.C.A.C 0 I 0 .) 9 P.(2d) 275—Castle 
V. Lewis, (Okl.) 254 F. 917, 166 C. 
C.A. 279. 

Ala.—^Union Indemnity Co. v. Web¬ 
ster, 118' So. 794, 218 Ala. 468— 
Johnson v. State, 95 So. 583, 19 Ala. 
App. 141. 

La.—Rhodes v. Jordan, (App.) 157 
So. 811, 

Okl.—Welch V. State, 236 P. 68, 30 
OkLCr. 330—^Ex parte Finney, 205 
P. 197, 21 OkLCr. 103. 

5 C.J, p 424 note 76, 


Force unnecessary 
Where the driver of a car, even 
though he has an intention to resist 
an arrest, cannot escape, there is no 
excuse or occasion on the part of 
the officers seeking to make the ar¬ 
rest to shoot into the car or to use 
violence,—Ex parte Finney, 205 P. 197, 
21 OkLCr. 103. 

63. People of State of Colorado, for 
Use of Little v. Hutchinson, (C.C, 
A.Colo.) 9 P.(2d) 275—5 C.J. p 424 
note 77. 

64. Gillespie v. State, 64 S.W. 947, 
69 Ark. 573. 

65. People of State of Colorado, for 
Use of Little v. Hutchinson, (C.C. 
A,Colo.) 9 P.(2d) 275—5 C.J. p 425 
notes 78, 79. 

“Officers do not have absolute li¬ 
cense to use any force they may 
choose in making arrests. There 
must, of course, be a discretion in 
an officer as to the force necessary to 
be used on such occasion; but officers 
are sometimes inflated with a high 
conception of their office, and exercise 
power in an unreasonable, arbitrary 
and unjustifiable manner. Officers 
are not relieved from the ordinary 
dictates of humanity. While they 
are clothed with great power, they 
have no right to abuse the same. An 
officer who intentionally uses more 
force than is reasonably necessary in 
making an arrest is oppressively dis¬ 
charging the duties of his office."— 
People of State of Colorado, for Use 
of Little V. Hutchinson, (C.C.A.C 0 I 0 .) 

9 P.(2d) 275, 276. 

Nature of officer’s calling considered 
by courts 

Although officers, in maintaining 
law and order, are held to strict ac¬ 
countability for the way in which 
they discharge their duties, the courts 
will consider their dangerous calling 
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in construing the limitations placed 
on officers, and statutes granting pow¬ 
er to make arrests, so far as can be 
done without infringing on a citi¬ 
zen’s personal liberty.—Tarwater v. 
State, 75 So. 816, 16 Ala.App. 140. 

In Kentucky 

(1) It is provided by statute that 
“no unnecessary force or violence 
shall be used in making the arrest." 
Under this section it has been held 
improper, in instructing the jury as 
to the amount of force to be used 
by the officers, to say, “Such force as 
reasonably appears to him necessary 
to overcome such resistance," but 
rather that “the correct rule seems 
not to be such force as appears to 
the officer necessary, but such force 
as is necessary to effect the arrest.” 
—^Arnold v. Commonwealth, 65 S.W. 
897, 21 Ky.L. 1572. 

(2) In a number of cases It has 
been held that, in an attempted ar¬ 
rest for a misdemeanor, where the 
offender resists arrest and fires at the 
officer, thereby committing a felony 
for which the officer may arrest him, 
the officer may, for the purpose of 
that arrest, as well as in his own self- 
defense, use such force as appears to 
him to be reasonably necessary to 
effectuate that purpose.—Cornett v. 
Commonwealth, 248 S.W. 540, 198 Ky. 
236—Collins v. Commonwealth, 233 S. 
W. 896, 192 Ky. 412—Tuck v. Bellies, 
156 S.W. 883, 153 Ky. 850. 

66. D.C.—Barrett v. U. S., 64 F.(2d) 
148, 62 App.D.C. 25. 

Fla.—^Dixon v. State, 132 So. 684, 101 
Fla. 840. 

67. People of State of Colorado, for 
Use of Little v. Hutchinson, (C.C. 
A.C 0 I 0 .) 9 P.(2d) 275—5 C.J. p 425 
note 80. 

68. Union Indemnity Co. v. Webster, 
118 So. 794, 218 Ala. 468» 
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Assault and Battery § 97 [S CJ. p 752 note 14 — 
p 753 note 21], 

Burden of proof. The burden of proving the 
use of excessive force is on the person arrested.®^ 

Private persons. Every person who assists an 
officer in making an arrest, at his request, has the 
same protection that is accorded the officer him¬ 
self, and, acting in such capacity, he may resort 
to the same measures to secure the arrest of ac¬ 
cused.*^® Likewise, a private person making an 
arrest in case of a felony or breach of the peace 
is accorded the same protection as an officer, and 
may overcome resistance offered, with such force 
as is reasonable to accomplish his purpose. 

Question of law or fact. The reasonableness of 
the force used in making an arrest under all the 
circumstances is a question of fact for the jury,72 
and the standard is the conduct of ordinary, pru¬ 
dent men under the existing circumstances.'^^ 

Resisting unlawful arrest. Where an arrest is 
unlawful, the person making or attempting it is a 
wrongdoer, and may be resisted in self-defense.^^ 

b. Amount of Force Where Arrest for Felony 

In order to overcome resistance to an arrest for a 
felony, an officer or private person may, If necessary, 

1 :? 

69. Henry v. Lowell, 16 Barb.(N.T.) 

26S. 

70. Pa.—Commonwealth v. Fields, 

183 A. 78, 120 Pa.Super, 397. 

Tex.—^Logan v. State, 296 S.W. 570, 

110 Tex.Cr. 297. 

5 C.J. p 425 note 81. 

71. State V. Metcalfe, 212 N.W. 382, | 

203 Iowa 155—5 C.J. p 425 note 82. 

72. U.S.—People of State of Colora¬ 
do, for Use of Little v. Hutchinson. 

(C.C.A.C 0 I 0 .) 9 F.(2d) 275. 

Ala.—^Union Indemnity Co. v. Web¬ 
ster, 118 So. 794, 218 Ala. 468. 

Tenn.—^Love v. Bass, 238 S.W. 94, 145 
Tenn. 522. 

5 C.J. p 425 note 84. 

73. People of State of Colorado, for 
Use of Little v. Hutchinson, (C.C. 

A.Colo.) 9 F.(2d) 275—Castle v. 

Lewis, (Okl.) 254 F. 917, 166 C.C.A. 

279—5 C.J. P 425 note 85. 

74. Hinton v. Sims. (Miss.) 158 So. 

141, suggestion of error overruled 
158 So. 778. 

Unprovoked attack 

One on whom an officer made an un¬ 
provoked attack had a right to fight 
back in defense of herself, whether 
he had a warrant or not.—^Black v. 

State, 255 S.W. 731, 96 Tex.Cr. 56. 

75. Ala.—Union Indemnity Co. 

Webster, 118 So. 794, 218 Ala. 468. 

Ky.—Johnson v. Chesapeake & O. Ry. 


employ force to the extent of taking the life of the re¬ 
sisting or escaping felon. 

In making an arrest for a felony a peace officer 
or private person may use such force as is neces¬ 
sary to effect an arrest or to overcome resistance 
to the arrest, even to the extent of taking the life 
of the resisting or escaping felon; and this is 
true, even though the life of the person making 
the arrest has not been endangered.The right 
to kill a felon is, however, not absolute, and may 
be used only as a last resort,^'^ and under circum¬ 
stances indicating that the felon cannot be other¬ 
wise taken; and consequently a felon may not 
be killed, either to capture him or to prevent his 
escape, if with diligence and caution he may other¬ 
wise be taken or held.*^® 

It has been held essential that the killing, in or¬ 
der to be justified, must be necessary, not merely 
reasonably necessary,80 and the law does not clothe 
an officer with authority arbitrarily to judge of 
the necessity of killing.81 

A distinction has been drawn, in the use of force 
in making an arrest for felony, between the arrest 
of a known felon under a warrant, and arresting 
unidentified persons without a warrant. In the for¬ 
mer case, having due regard to the safety of oth¬ 
ers, an officer may use such force as is reasonably 
necessary to accomplish the arrest, even to the 

responsible for tbe disturbance.—^Min¬ 
go V. Levy. 165 N.T.S. 276. 

What constitutes ‘‘escape” 

To prevent the escape of one who 
has committed a felony, an officer will 
be excused for killing him if he can¬ 
not be otherwise taken, and the term 
“escape” is not used in its technical 
sense as implying previous custody 
by the officer, but must be understood 
in its popular sense, which is to flee 
from, to avoid, to get out of the way. 
—^Life & Casualty Ins. Co. v. Har¬ 
graves, (Tenn.) 88 S.W. (2d) 451— 
Love V. Bass, 238 S.W. 94, 145 Tenn. 
522. 

Excusable homicide in making an ar¬ 
rest or preventing an escape gen¬ 
erally see Homicide § 102 [30 C.J. 
p 40 note 81-p 42 note 93* 

78. Collins V. Commonwealth, 233 S. 
W. 896, 192 Ky. 412. 

j77. Love V. Bass, 238 S.W. 94, 145 
Tenn. 522—5 C.J. p 425 note 91. 

V. Micuso, 
Bass, 238 S.W. 94, 

79. Love V. Bass, supra, 

80. Union Indemnity Co. v. Webster, 
118 So. 794, 218 Ala. 468. 

81. Mylett V. Burnley, 173 S.W. 759, 
163 Ky. 277—5 C.J. P 425 note 90, 


Co., 83 S.W,(2d) 521, 259 Ky. 789— 
Young V. Amis, 295 S.W. 431, 220 
Ky. 484. 

N.C.—Holloway v. Moser, 136 S.E. 375, 
193 N.C. 185, 50 A.L.R. 262. 

Ohio.—Jones v, Penketh, 31 Ohio N.P. 
N.S. 161. 

Pa.—Commonwealth v. Micuso, 117 A. 
211, 273 Pa. 474. 

W.Va.—Thompson v. Norfolk & W. 

Ry. Co., 182 S.E. 880. 

5 C.J. p 425 notes 88, 89. 

To prevent felony 
Where a policeman in uniform, un¬ 
der a duty to preserve the peace and 
prevent the commission of a crime, 
saw a man committing a breach of the 
peace by brandishing a hatchet in 
such a way as to endanger bystanders, 
although no felony had been commit¬ 
ted, the officer was justified, in an at¬ 
tempt to preserve the peace and pre¬ 
vent the commission of a felony, in 
arresting the man, and he did not be¬ 
come an “unlawful aggressor” by do¬ 
ing so, although perhaps he did not 
act with the soundest discretion in 
shooting the man when threatened 
by him with the hatchet, since, when 
a police officer comes suddenly on a 
disturbance in the streets, and it is 
apparent that injury may be inflicted 
on some one of those present, he i® 
not required to determine in advance 
correctly who are the persons directly 


78. Pa.—Commonwealth 
117 A. 211, 273 Pa. 474. 
Tenn.—^Love v. 

145 Tenn. 522. 
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wounding of the felon, while in the latter case 
he acts upon his own reasonable grounds of belief, 
and is required to exercise caution.^2 

Questions for jury. Whether or not there was a 
necessity for killing, and the reasonableness of the 
grounds on which the officer acted, are questions 
of fact for the jury.^S 

When arresting on suspicion of felony. Except 
where he acts in self-defense, neither an officer, nor 
a private person, in making an arrest without a 
warrant on suspicion of a felony, is justified in 
killing the suspect in order to effect an arrest, no 
matter how reasonable the grounds of suspicion 
may be, unless a felony has actually been com¬ 
mitted.^^ He may use only such force as is al¬ 
lowable in cases not felonious, unless the offense 
was in fact a felony.85 

a Amount of Force Where Arrest for Misde 
meanor 

In making an arrest for a misdemeanor an officer 
or private person is generally not authorized to use 
such force as will injure or imperil the life of the mis¬ 
demeanant. 

in arresting a person for an offense less than a 
felony, generally an officer or private person has no 
right to use firearms, unduly to endanger human 
life,S7 to shed blood,^^ or to shoot^^ or kill the of¬ 
fender^ o in order to prevent his escape or overcome 
his resistance to arrest,^^ even though the offender 
cannot otherwise be taken, unless such measures 


are necessary in self-defense. In this respect the 
courts generally observe a distinction between ar¬ 
rests for misdemeanors and arrests for felonies,^^ 
and the basis for this distinction is said to be the 
fact that the security of person and property is ordi¬ 
narily not unduly endangered by a misdemeanant at 
large.^4 If the offender is in flight and is offering 
no resistance to the officers at the time, the rule is the 
same whether the misdemeanant is fleeing to avoid 
arrest or to escape from custody.^^ 

Some cases, however, hold that the officer has a 
right to kill if necessary to affect an arrest for mis¬ 
demeanor equally as in the case of felony, and repudi¬ 
ate the idea that this right is restricted to cases of 
self-defense.®® Although recognizing the rule that 
an officer may not kill a misdemeanant who is simply 
fleeing to avoid or escape an arrest, it has also been 
held that the officer may use force even to the extent 
of killing accused where he makes resistance, and the 
officer is not bound to defer the arrest until a more 
favorable time.®^ A statute providing that, in all 
cases where the person arrested refuses to submit 
or attempts to escape, such degree of force may be 
used as is necessary to compel him to such submis¬ 
sion has been held to be applicable alike to felonies 
and misdemeanors, and under such a statute an of¬ 
ficer may shed blood if necessary to effect an ar¬ 
rest for a misdemeanor.®® 

The means an officer may employ to hold a mis¬ 
demeanant after arrest and before conviction are 


82. Dixon • State, 132 So. 684, 101 
Fla. 840. 

83. Ky.—^Mylett v. Burnley, 173 S.W. 
759, 163 Ky. 277. 

N.C.—State v. Bland. 2 S.E. 460, 97 
N.C. 438. 

Ky.—^Johnson v. Chesapeake & 0. 
By. Co., 83 S.W,(2d) 521, 259 Ky. 
789—Young v. Amis, 295 S.W. 431, 
220 Ky. 484. 

Or.—^Askay v. Maloney, 166 P. 29, 85 
Or. 333. 

Pa.—Com. V. Greer, 20 Pa.Co. 535. 

5 C.J. p 425 note 93. 

85. Petrie v. Cartwright, 70 S.W. 297, 
114 Ky. 103, 24 Ky.L. 903, 102 Am.S. 
B. 274, 59 L.B.A 720. 

86. Galligan v. State, (Okl.Cr.) 42 
P.(2d) 550. 

Violation of police regtaatlon 
A police officer should not discharge 
firearms to arrest an offender sus¬ 
pected of violating a police regula¬ 
tion.—^Pamplin v. State, 205 P. 521, 
21 Okl.Cr. 136. 

87. State v. National Surety Co., 39 
S.W.(2d) 581, 162 Tenn. 647. 

Arrest perilous to human life 
Where a person as a result of an 


automobile accident is in need of im¬ 
mediate medical attention, but is pre¬ 
vented from going to a hospital by a 
deputy sheriff who placed him under 
arrest for the commission of a misde¬ 
meanor in his presence, and such ar¬ 
rest, under the circumstances, unduly 
imperiled the life of the person ar¬ 
rested by depriving him of medical 
attention, it was held that the ar¬ 
rest for the misdemeanor was unlaw¬ 
ful.—State V. National Surety Co., 39 
S.W.(2d) 581, 162 Tenn. 547. 

83. Crosswhite v. Barnes, 124 S.E. 
242, 139 Va. 471, 40 A.Ii.R. 54. 

89. Ind.—Wright v. State, 159 N.E. 
465, 199 Ind. 617. 

Ky.—Pwawlings v. Commonwealth, 230 
S.W. 529, 191 Ky. 401. 

Mo.—Gray v. Earls, 250 S.W. 567, 298 
Mo. lie. 

W.Va.—State v. Boggs, 106 S.E. 47, 
87 W.Va. 738, 18 AL.R. 1360. 

90. Cal.—^Peop^e v. Lathrop, 192 P. 
722, 49 CaLApp. 63. 

Ky.—Hickey v. Commonwealth, 215 
S.W. 431, 185 Ky. 570. 

Wash.—Coldeen v. Reid, 182 P. 599, 
107 Wash. 508. 
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91. Cal.—People v. Lathrop, 192 P. 
722, 49 Cal.App. 63. 

Ky.—Rawlings v. Commonwealth, 230 
S.W. 529, 191 Ky. 401. 

Pa.—Com. V. Greer, 20 Pa.Co. 535. 

92. Holloway v. Moser, 136 S.E. 375, 
193 N.C. 185, 50 A.L.R. 262—5 C.J. 
p 426 note 95. 

93. Suell V. Derricott, 49 So. 895, 161 
Ala. 259, 23 L.R.A.N.S. 996, 18 Ann. 
Cas. 636—5 C.J. p 426 note 96. 

94. Holloway v. Moser, 136 S.E. 375, 
193 N.C. 185, 50 A.L.R. 262. 

95. Holloway v. Moser, supra. 

96. State V. Dierberger, 10 S.W. 168, 
96 Mo. 666, 9 Am.S.R. 380—State 
V. McNally, 87 Mo. 644—5 C.J. p 
426 note 97. 

97. Cal.—People v. Hardwick, 269 
P. 427, 204 Cal. 582, 59 A.L.R. 1480. 

N.C.—^Holloway v. Moser, 136 S.E. 
375. 193 N.C. 185, 50 A.L.R. 202 
—State V. Dunning, 98 S.E. 530, 
177 N.C. 559, 3 A.L.R. 1166. 

Wis.—^Krueger v. State, 177 N.W. 917, 
171 Wis. 566. 

98. Territory v. Machado, 30 Hawaii 
487. 
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the same as those of a guard to prevent an escape 
of such prisoner after conviction.^^ 

d. Amount of Force Where Acting in Self-De¬ 
fense 

An officer, where he acts In self-defense, may, if 
necessary, kill an offender who endangers his life or 
safety, while attempting an arrest. 

if the officer is assaulted, he is not bound to fly to 
the wall, but if necessary to save his own life, or to 
guard his person from great bodily harm, he may 
even kill the offender this rule applies, although 
the arrest is being made for a misdemeanor.^ 

§ 14. — Breaking Doors 

a. When acting under a warrant 

b. When arrest made without warrant 

c. Necessity of notice, and demand and 

refusal of admittance 

a. When Acting under Warrant 

An officer, in order to execute a warrant of arrest, 
may break open the door of » dwelling house, In or¬ 
der to effect the arrest of an offender concealed there 
in. 

The doctrine that a man's house is his castle has 
no application to criminal process,^ and, under the 
familiar rule that no man can have a castle against 
the king,^ a person who is armed with a warrant of 
arrest is entitled, after due demand, to break the 
outer or inner door of the dwelling house ol the 
person sought, in order to arrest him for either 
felony^ or misdemeanor,® at least where it amounts 
to a breach of the peace.7 Although there is some 
authority to the contrary,® it is generally held that a 
person executing a warrant may break the outer 


or inner doors of a dwelling of another in which the 
person described in the warrant has taken refuge.^ 
This right may be exercised in the night as well as in 
the day.^® 

For military offenses, A military officer has no 
right to break into a private house for the purpose 
of capturing deserters.!^ 

b. When Arrest Made without Warrant 

Where a peace officer or private person Is Justified 
in making an arrest without a warrant, he may break 
open the doors of a dwelling house in order to arrest 
an offender concealed therein. 

After due demand either a peace officer or a pri¬ 
vate person may, without a \varrant, break open 
doors for the purpose of apprehending a felon,^- 
or for the purpose of preventing the commission oi 
a felony.^® 

Suspicion of offense. When the arrest is on sus¬ 
picion of felony, it seems that a peace officer may 
break doors for the purpose of apprehending the 
suspected party,but that a private person may 
not.^® On the other hand', an officer has no author¬ 
ity to break into a dwelling for the purpose of ar¬ 
resting, without a warrant, a person suspected of 
committing a misdemeanor,^^’ and accordingly, a 
peace officer, acting on his mere suspicion or belief 
that a misdemeanor is being committed in a house 
known to him to be disorderly, may not, without a 
warrant, enter such inclosure for the purpose of 
viewing the inmates thereof, and thereupon arrest 
them for a misdemeanor committed then and there 
in his presence.!*^ 

Suppression of disturbance, A peace officer more¬ 
over may, without a warrant, break into a dwelling 


Holloway v. Moser, 136 S.E. 375, 
193 N.C. 185, 50 A.L.R. 262, 

1. N.C.—^State v. Dunning, 98 S.E, 
530, 177 N.C. 559, 3 A-LH. 1166. 

VVis.—Krueger v. State, 177 N.W. 917. 

171 Wis. 566. 

5 C.J. P 426 note 98. 

2. Ky.—Rawlings v. Commonwealth, 
230 S.W. 529, 191 Ky. 401. 

Okl.—Whitford v. State, 247 P. 424, 
35 OkLCr. 22—Graham v. State, 237 
P. 462, 31 Okl.Cr. 125—^Pamplin v. 
State, 205 P. 521, 21 Okl.Cr. 136. 
5 C.J. p 426 note 99. 

3. State V. Rhodes, <Mo.) 292 S.W. 
78. 

4. State V. Mooring, 20 S.E. 182, 115 
N.C. 709—5 C.J. p 427 note 2. 

5. State V. Rowley, (Iowa) 187 N.W. 
7—5 C.J. p 427 note 4. 

€. State V, Rhodes, (Mo.) 292 S.W. 

79—5 C.J. p 427 note 6. 

7 , U.S.—U. S. V. Faw, (C.C.D.C.) 25 
F.Cas.No.15,079, 1 Cranch C,C. 487. 


Del.—State v. Oliver, 7 Del. 585. 

N.C.—State v. Mooring, 20 S.E. 182, 

115 N.C. 709. 

Pa,—Com. V. Eyre, 1 Serg. & R. 347. 

8. Hawkins v. Com., 14 B.Mon.(Ky.) 
318, 61 Am.D. 147 

9. McCasin v. McCord, 94 S.W. 79, 

116 Tenn. 690, 8 Ann.Cas. 245—5 C. 
J. p 427 note 7. 

10. State V. Smith, 1 N.H, 346—5 C. 
J. p 427 note 8. 

11. Clay V. U. S., Dev.CtCl. 25. 

12. XT.S.—^U. S. V. Dean, (D.C.Mass.) 
50 P.(2d) 905—U. S. v. Chin On, (D. 
CMass.) 297 F. 631. 

Ariz.—^Argetakis v. State, 212 P. 372, 
24 Ariz. 599. 

Or.—State v. Duffy, 295 P. 953, 135 
Or. 290—State v. Tarde, 254 P. 798, 
121 Or. 297. 

Pa.—Commonwealth v. Kekic, 3 Pa. 
Dist. & Co. 273. 

Tenn.— Smith v. Tate, 227 S.W. 1026, 
143 Tenn. 268. 
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Wash.—state v. Kittle, 241 P. 962. 137 
Wash. 173. 

5 C.J. p 427 note 11. 

13. State V. Tarde, 254 P. 798, 121 
Or. 297—5 C.J. p 427 note 12. 

14. U.S.—^U. S. V. Dean, (D.C.Mass.> 
50 P.(2d) 905. 

Miss.—^Love v. State, 107 So. 667, 142* 
Miss. 602. 

Or.—State v. Duffy, 295 P. 953, 135 Or. 
290. 

5 C.J. p 427 note 13. 

15. Brooks V. Com., 61 Pa, 352, 100 
Am.D. 645—5 C.J. p 427 note 14. 

16. Ind.—^Hart v. State, 145 N.E. 492, 
195 Ind. 384. 

Pa.—Com. V. Krubeck, 23 Pa.Co. 35. 
Store 

Where the place entered was a 
store, the arresting officer had a right 
to enter.—^IJ. S. v. Ludwig, (D.C.N.Y.) 
42 P.(2d) 742. 

17. Adair v. Williams, 210 P. 853, 
24 Ariz. 422, 26 A.L 1 .R. 278. 
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or other house for the purpose of suppressing or 
preventing a disturbance or breach of the peace, 
and of arresting the offenders,even at night, 
but a private person may not.^o 

c. Necessity of Notice, and Demand and Eefnsal 
of Admittance 

A peace officer or private person is only Justified 
in breaking down a door, in order to effect an arrest, 
after he has been refused admittance. 

Neither an officer nor a private person, whether 
acting with or without a warrant, may break a door 
for the purpose of making an arrest until he has first 
given notice to those in the house of the cause of 
his coming, and has requested and been denied ad- 
mittance.21 

§15. - Stopping Train 

An officer may stop a train in order to execute a 
warrant of arrest. 

It has been said that an officer holding criminal 
process may stop a train in order to serve it on a 
person traveling thereon, ^ 2 or to remove his prison¬ 
er. ^ 3 

§16. - Summoning Bystanders 

a. Right to summon 

b. Duty of persons summoned to respond 

a. Bight to Summon 

A peace officer may call upon bystanders to aid 
him in making an arrest. 

A peace officer has the right to summon and re¬ 


quire the assistance of as many bystanders as may 
be necessary to enable him to perform his duty in 
making an arrest.^^ The officer should not, how¬ 
ever, summon to his aid persons who manifest a 
purpose to do violence to the person to be arrested.25 
Generally only the officer making an arrest may 
summon a person to his aid in making it,26 and no 
person who has not been duly summoned to aid 
the officer has the right to participate in an attempted 
arrest,27 since a mere volunteer acts at his peril.28 
A person called on to assist an officer in making an 
arrest may do whatever the officer himself might 
lawfully do,29 and he acts with all the authority of a 
formally deputized officer.30 Although it has been 
held that a person aiding an officer who has sum¬ 
moned him is bound at his own peril to determine the 
authority of the officer whom he assists,2i and that, 
if the justification for the arrest itself fails, the 
officer and those who aid or abet him may also he 
liable,3 2 it is generally held that a person duly sum¬ 
moned has the same protection of the law as is af¬ 
forded an officer,23 and, if he in good faith merely 
obeys the order and direction of the officer, he will 
be protected, although the officer may be a tres- 
passer,34 or by his subsequent conduct may become 
one.35 Accordingly, the guilt or innocence of the 
party charged or the evidence on which the com¬ 
mand is based cannot impair the authority of an 
officer to summon a bystander to aid him in making 
an arrest.36 This rule, however, applies in all its 
strictness only to cases where the person making the 
arrest is a known public officer ;37 and, in order for 
the private person to be justified, the officer whom 


18. Ariz.—^Adair v. Williams, supra. 
Mich.—People v. Woodward, 190 N. 

W. 721, 220 Mich. 511. 

5 C.J. p 427 note 15. 

19. State V. Stouderman, 6 La.Ann. 
286—5 C.J. p 428 note 16. 

20. Hockwell V. Murray, 6 U.C.Q.B. 
412. 

21. McLennon v. Pdchardson, 15 
Gray (Mass.) 74, 77 Am.D. 353—5 
C.J. p 428 note 19. 

22 . St. Johnsbnry, etc., R. Co. v. 
Hunt, 15 A. 186, 60 Vt. 588. 6 Am. 
S.R. 138, 1 L.R.A. 189—5 C.J. p 428 
note 20. 

23. Brunswick, etc., R. Co. v. Pon¬ 
der, 43 S.E. 430, 117 Ga. 63. 97 Am. 
S.R. 152, 60 L.R.A. 713—5 C.J. p 428 
note 21. 

24. Cal.—^Monterey County v. Rader, 
248 P. 912. 

Ky.—Cornett v. Commonwealth, 248 
S.W. .540, 198 Ky. 236—Caperton v. 
Commonwealth, 225 S.W. 481, 189 
Ky. 652. 

Pa.—Commonwealth v. Sadowsky, 80 
Pa.Super. 496. 


Va,—^Randolph v. Commonwealth, 134 
S.E. 544, 145 Va. 883, 47 A.L.R. 1084. 
5 C.J. p 428 note 22. 

Protection of person summoned from 
a charge of assault see Assault and 
Battery § 97. 

Arrest by order of other officer 
A railroad police officer can order 
a town officer to make an arrest, and 
such an arrest by the second officer 
is, in effect, an arrest by the railroad 
police officer.—La Chance v. Berlin 
St. Ry., 109 A. 720, 79 N.H. 291. 

Private person deputized 
A private person who was deputized 
by a justice to execute a warrant of 
arrest may call in others to assist him 
in executing it.—^Randolph v. Com¬ 
monwealth, 134 S.E. 544, 145 Va. 883, 
47 A.L.R. 1084. 

25. Hamlin v. Com., 12 S.W. 146, 11 
Ky.L. 348. 

2S. Salisbury v. Com., 79 Ky. 425, 3 
Ky.L. 211. 

27. Hamlin v. Com., 12 S.W. 146, 11 
Ky.L. 348—5 C.J. p 428 note 26. 
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2 a Kirbie v. State, 5 Tex.App. 60. 
29. Byrd v. Commonwealth, 164 S. 
E. 400, 158 Va. 897. 

50. Monterey County v. Rader, 
(Cal.) 248 P. 912. 

51. Mitchell v. State, 12 Ark. 50, 54 
Am.D. 253. 

32. D.C.—Bright v. Patton, 16 D.C. 
534, 60 Am.R. 396. 

Ind.—^Pow V. Beckner, 3 Ind. 475. 
Mo.—Cooper v. Johnson, 81 Mo. 483. 

33. Krueger v. State, 177 N.W. 917, 
171 Wis. 566—5 C.J. p 428 note 29. 

34. State V. Ditmore, 99 S.E. 368, 
177 N.C. 592—5 C.J. p 429 note 30. 

35. Ark.—^Mitchell v. State, 12 Ark. 
50, 54 Am.D. 253. 

Conn.—Dehn v. Hinraan, 15 A. 741, 
56 Conn. 320, 1 L.R.A. 374. 

5 C.J. p 429 note 31. 

39. State v. Ditmore, 99 S.E. 368, 
177 N.C. 692. 

37. Dietrichs v. Schaw, 43 Ind. 175 
—5 C.J. p 429 note 32. 
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he assists must be actually or constructively present 
and commanding.38 Persons orally deputized by the 
sheriff to assist him in making an arrest for felony 
are neither officers nor mere private persons while 
cooperating with the sheriff and acting under his 
orders, but their legal position is that of a posse 

comitatus.38 

b. Duty of Persons Summoned to Respond 

A bystander, who is summoned by a known peace 
officer to assist in making an arrest, is under a duty 
to respond. 

When a known officer summons a bystander for 
the purpose of assisting him in making an arrest, 
the bystander is bound to respond nor is it nec¬ 
essary that the person so summoned be informed as 
to the court from which the process issued, or the 
nature of the offense, or the name of the party to be 
arrested.4i Assistance may not be refused because 
it involves danger.^^ 

The refusal to assist an officer in making an arrest, 
when requested to do so, is an indictable offense.*^ 3 

§ 17. Custody, Disposition, and Treatment of 
Prisoners 

a. In general 


b. To produce person arrested for hearing 

or examination 

c. Treatment 

a. In G-eneral 

An officer or private person must accord proper treat¬ 
ment to, and make a proper disposition of, a person 
arrested. 

A peace officer or other person who has made an 
arrest is under a duty to deal with, and dispose of^ 
the person he has arrested in the manner provided 
by law.'^'^ Where he acts without undue delay, the 
officer may confine the person arrested in jail pend¬ 
ing his production before the magistrate or court 
that issued the warrant and, although he is un¬ 
der a duty to take the person arrested to the proper 
place for questioning,^^ he has no right to subject a 
person arrested to an inquisitorial examination.^*^ 
Although it has been held that, having made an ar¬ 
rest, the officer has no authority to discharge the 
prisoner without taking him before a magistrate,^^ 
the law has been declared to be well settled that 
an officer may arrest on reasonable grounds of sus¬ 
picion that a felony has been committed and that the 
person arrested was guilty of the felony, and hold 
the person arrested for a reasonable time until he 
can procure a warrant to investigate the case, and if, 
within a reasonable time before he does procure 


38. Ga.—^Robinson v. State, 18 S.E. 
1018, 93 Ga. 77, 44 Am.S.R. 127. 

N.T.—Goyles v. Hurtin, 10 Johns. 85. 
5 C.J. p 429 note 33. 

Immediate presence of officer not re¬ 
quired 

Where an officer is authorized to 
summon as many persons as he 
deems necessary to aid him in mak¬ 
ing an arrest, and it is required that 
the persons making the arrest shall 
inform the person to be arrested of 
the intention to arrest him and of 
the offense charged against him, any 
member of the posse summoned by 
the deputy sheriff to make an arrest 
could demand the surrender of the 
culprit and inform him of the offense, 
since the word “aid” means to act in 
cooperation with, and implies a con¬ 
current effort on the part of all of 
the party, and the other members of 
the posse could be of little assist¬ 
ance if they could take no action, ex¬ 
cept to second what the deputy sher¬ 
iff was doing.—Cornett v. Common¬ 
wealth, 248 S.W. 540, 198 Ky. 236— 
5 C.J. p 429 note 33 [a], 

39. Robinson v. State, 18 S.E. 1018, 
93 Ga. 77, 44 Am.S.R. 127. 

40. N.C.—State v. Ditmore, 99 S.E. 
368, 177 N.C. 592. 

Pa.—Commonwealth v. Sadowsky, 80 
Pa.Super. 496—Commonwealth v. 
Black, 12 Pa.Co. 31. - 


Wis.—Shawano County v. Industrial 
Commission, 263 N.W. 590—Krue¬ 
ger V. State, 177 N.W. 917, 171 Wis. 
566. 

5 C.J. p 429 note 35. 

No particular formality is required 
“There is no requirement of the 
law that in order to enjoy the im¬ 
munity and protection accorded to an 
officer under such circumstances a 
citizen must be formally and spe¬ 
cifically called to the assistance of 
the officer, or that he be specially 
commissioned or sworn in in that ca¬ 
pacity. In the very nature of things 
a call for assistance on the part of 
the sheriff or other officer cannot al¬ 
ways be addressed with discrimina¬ 
tion and to specific individuals. The 
call generally comes when the sher¬ 
iff is hard-pressed. It may be in the 
nature of a cry of despair or a bugle 
call to arms, calling upon all who 
may hear it, or be advised of it, to 
rally to the assistance of the officer 
endeavoring to serve legal process 
and thus to maintain the majesty 
of the law. Under such circumstanc¬ 
es there is a duty resting on all citi¬ 
zens who know of the call to go to 
the relief of the officer. ... It is 
a moral duty incident to citizenship.” 
—^Krueger v. State, 177 N.W. 917, 
923, 171 Wis. 666. 

41. State V. Ditmore, 99 S.E. 368, 177 
, N.C. 592. 


42. Dougherty v. State, 17 A. 393, 
106 Ala. 63—5 C.J. p 429 note 36. 

43. State V. Ditmore, 99 S.E. 368, 
177 N.C. 692—5 C.J. p 429 note 37. 

44. Delivery to proper authorities 
Where arrests were made by state 

officers for violation of the National 
Prohibition Act, and there was no 
offense against the state laws, the 
officers were required to turn over 
the persons arrested to the federal 
authorities.—^U. S. v. One Packard 
Truck, (C.C.A.N.T.) 55 F.(2d) 882. 
Duty to make specific complaint 
Under a statute making it the duty 
of a sheriff arresting one for a fel¬ 
ony to take accused before a magis¬ 
trate and file or cause to be filed a 
complaint against such person, where 
a sheriff arrested a person for a 
crime in his presence, he had the 
duty to file a specific complaint 
against the person arrested.—Golds- 
berry v. State, 242 S.W. 221, 92 Tex. 
Cr. 108. 

45. S.D.—Bartron Clinic v. Kalle- 
rneyn, 245 N.W. 393. 

W.Va.—Floyd v. Chesapeake & O. Ry. 

Co., 164 S.E. 28, 112 W.Va. 66. 

5 C.J. p 431 note 58. 

46. People v. Chrfrikas, 129 N.E. 73, 
295 Ill. 222. 

47. State V. Thomas, 188 N.W. 685, 
193 Iowa 1004. 

48. State v. Parker, 75 N.C. 249, 22 
Am.R. 669—5 C.J. p 431 note 59. 
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the warrant, his suspicions vanish, or, if his inves¬ 
tigation shows that there is not reasonable grounds 
to believe that the person arrested has committed 
a felony, then he may discharge him without tak¬ 
ing him before the court.^^ A peace officer may 
hold the prisoner in custody for another offense com¬ 
mitted in his presence, although he had arrested 
him on another charge.^O 

Where the arrest was made under a warrant, it is 
the duty of the officer to dispose of the prisoner in 
the manner directed by the warrant,provided such 
direction is legal.52 

!)• To Produce Person Arrested for Hearing or 
Examination 

The officer or private person who made the arrest 
must produce the person arrested before the proper au¬ 
thority within a reasonable time. 

It is ordinarily the duty of an officer after making 
an arrest, either with or without a warrant, to take 

49. Therriault v. Breton, 95 A. 699, 

113 Me. 571. 

50. Garner v. State, 97 S.W. 98, 60 
Tex.Cr. 364. 

51. Oxford V. Berry, 170 N.W. 83, 

204 Mich. 197—5 C.J. p 430 note 38. 

52. Pratt v. Hill. 16 Barb.(N.Y.) 303. 

53. Oxford V. Berry, 170 N.'W'. 83, 

204 Mich. 197—5 C.J. p 430 note 41. 

54. U.S.—Ex parte Harvell, (D.C. 

N.C.) 267 F. 997. 

Cal.—Ex parte Arata, 198 P. 814, 62 
CaLApp. 380. 

IU.__People V. Prugoli, 166 N.E. 129, 

334 Ill. 324. 

Iowa.—State v. Thomas, 188 N.W. 

689, 193 Iowa 1004—^Poison v. Pi¬ 
per, 186 N.W. 28, 192 Iowa 1056. 

Ky.—Hogg V. Lorenz, 29 S.W. (2d) 17, 

234 Ky. 751. 

Mass.—Shea v. Sullivan, 158 N.E. 771, 

261 Mass. 255. 

W.Va.—Floyd v. Chesapeake & O. By. 

Co., 164 S.E. 28, 112 W.Va. 66. 

5 C.J. p 430 note 42. 

In New York it is provided by stat¬ 
ute that a person who is arrested 
must in all cases be taken before a 
magistrate without unnecessary de¬ 
lay and be given an opportunity to 
give bail at any hour of the day or 
night. Under this statute it has been 
held that police officers of a city, 
arresting a defendant in the night¬ 
time without a warrant on suspicion 
of having committed a felony are re¬ 
quired to take the person arrested 
before the magistrate the next morn¬ 
ing, even though the magistrate has 
no jurisdiction to investigate a fel¬ 
ony committed in another county, 
since it is the policy of this statute 
that a police officer should have no 
discretionary power to hold suspect¬ 
ed persons under arrest unless he 


the prisoner, within a reasonable time,®^ before a 
justice of the peace, magistrate, or other proper 
judicial officer having jurisdiction, in order that he 
may be examined and held, or dealt with as the case 
requires.It is sometime said that this must be 
done immediately,55 or forthwith,56 or without de- 
lay.57 These requirements are construed to mean 
no more than that this duty must be performed with 
all the dispatch and promptness possible under the 
circumstances.5S Accordingly, an officer may de¬ 
tain a person arrested in custody for a reasonable 
time until he can conveniently and safely take him 
before a magistrate, if the circumstances are such as 
to preclude an immediate examination, hearing, or 
trial,59 as where the arrest was made at night^O or 
on Sunday when the court was not in session 
where the prisoner himself occasions the delay,59 
as where he is drunk or where the arresting of¬ 
ficer is unable to find a judicial officer.55 Similarly, 
a person arrested may waive his right to be taken 
before a magistrate,^® or consent to accompanying 

Mo.—Harbison v. Chicago, R. I. & P. 
By. Co., 37 S.W.(2d) 609, 327 Mo. 
440, 79 A.L.R. 1. 

5 C.J. p 430 note 47. 

60- Oxford V. Berry, 170 N.W. 83, 
204 Mich. 197—5 C.J. p 430 note 48. 

61. Tubbs V. Tukey, 3 Cush.(Mass.) 
438, 50 Am.D. 744—5 C.J. p 430 note 
49. 

ea. Commonwealth v, Di Stasio, 
(Mass.) 1 N.E.(2d) 189—5 C.J. p 
431 note 60. 

After close of criminal court 

An undue delay in bringing defend¬ 
ant before the court after his arrest 
was not shown, where criminal ses¬ 
sions were closed for the day before 
defendant was brought by the ar¬ 
resting officers to the city in which 
he was to be tried, notwithstanding 
civil sessions were still open.—Com¬ 
monwealth V. Di Stasio, (Mass.) 1 N. 
E.(2d) 189. 

63. U.S.—Wheeler v. Nesbitt, 

(Tenn.) 24 How. 544, 16 L.Bd. 765. 

Ind.—Weser v. Welty, 47 N.E. 639, 18 
Ind.App. 664. 

Ky.—Myers v. Dunn, 104 S.W. 362, 
126 Ky. 548, SI Ky.L. 926, 13 L.R.A. 
(N.S.) 881. 

5 C.J. p 431 note 53. 

64. Ind.—Scircle v. Neeves, 47 Ind. 
289. 

Iowa.—Hutchinson v. Sangster, 4 
Greene 340. 

N.C.—State v. Freeman, 86 N.C. 6S3. 

6 C.J. p 431 note 62. 

65. Hutchinson v. Sangster, 4 
Greene (Iowa) 340. 

66 . Ky.—^Hogg v. Lorenz, 29 S.W. 
(2d) 17, 234 Ky. 761. 

Mass.—Shea v. Sullivan, 158 N.E. 
771, 261 Mass. 255. 


takes the person at the first rea¬ 
sonable opportunity before a magis¬ 
trate and obtains the authority or 
instructions of the magistrate as to 
his further procedure.—^Davis v. Car- 
roll, 159 N.Y.S. 568, 172 App.Div. 729. 

55. Rutledge v. Rowland, 49 So. 461, 
161 Ala. 114. 

Duty to carry before Justice to fix 
bail 

Where a deputy constable arrest¬ 
ed plaintiff at night, without a war¬ 
rant, and attempted to justify the 
same, on the ground that plaintiff 
was committing a public offense, be¬ 
cause one of the lights of the motor 
car which he was driving was not 
burning, it was held that as the con¬ 
stable acted arbitrarily he was bound 
at plaintiff’s request to carry him be¬ 
fore a justice immediately so that 
the amount of bail could be fixed, 
pursuant to statute, and the consta¬ 
ble cannot justify his refusal on the 
ground that the justice did not care 
to be aroused at night.—^Bryan v, 
Comstock, 220 S.W. 475, 143 Ark. 394, 
9 A.L,R. 1346, 

56. Hogg V. Lorenz, 29 S.W.(2d) 17, 
234 Ky. 751—5 C.J. p 430 note 44, 

57. Commonwealth v. Di Stasio, 
(Mass.) 1 N.E.(2d) 189—5 C.J. p 
430 note 45. 

58. State V. Montgomery, 212 P. 341, 
28 N.M. 344—5 C.J. p 430 note 46. 

After midnight 

A sheriff was not required to con¬ 
duct a man arrested after midnight 
to his sureties, where the warrants 
prescribed the amount of bail.—^King 
V. Robertson, 150 So. 154, 227 Ala. 
378. 

59. Mich.—Oxford v. Berry, 170 N. 
W. 83, 204 Mich. 197. 
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an officer without being taken before a magistrate.®'^ i 
An officer may not detain a person arrested in cus¬ 
tody longer than is reasonably necessary under the 
circumstances,or arbitrarily refuse to place a for¬ 
mal charge against a prisoner, thus preventing him 
from obtaining bail;®^ nor may an officer detain 
the person arrested for any purpose other than to 
take him before a magistrate,*^® and, accordingly, it 
has been held that a peace officer may not keep a 
person arrested in his custody for an unreasonable 
length of time in order to procure evidence from 

him,'^^ or to obtain his confession.'^^ 

It is improper, and the officer has no authority, to 
take his prisoner to a third person before taking him 
to a magistrate,*^® and it is particularly improper to 
hurry him in the first instance to the office of the 
prosecuting attorney.^^ 

* An ordinance purporting to authorize the detention 
of a prisoner in violation of his statutory right to be 
promptly taken before a magistrate is void,'^® and 
a city charter will be construed, if possible, so as not 
to deprive a citizen of this right.*^® 

Before what magistrate. Statutes usually provide 
for taking the prisoner before a magistrate, and 
designate what magistrate. Such statutes are man¬ 
datory.*^*^ As a general rule a person arrested is en¬ 
titled to be taken before the proper magistrate of 
the county or district in which the arrest is made,*^® 
and, unless otherwise provided, the proper magis¬ 
trate is the one who issued the warrant,*^® or the par¬ 
ticular magistrate designated in the warrant.®® 


Duration of custody. An officer’s custody of a 
prisoner whom he has arrested under a warrant and 
brought before a court does not cease until the pris¬ 
oner has been discharged, admitted to bail, or com¬ 
mitted to jail on a warrant issued by the court. 

Arrest by private person. A private person who 
makes an arrest may hold his prisoner in custody 
only for a reasonable time.®® He must, -without un¬ 
reasonable delay, either take him before a magis¬ 
trate, turn him over to an officer, or place him in 
jail.®® If he fails to do so, he cannot justify the 
arrest.®^ 

Question of law or fact. Whether a person was 
taken before a magistrate with reasonable prompt¬ 
ness, under all the circumstances, is ordinarily a 
question for the jury.®® 

c. Treatment 

(1) Right to handcuff 

(2) Right to make photographs and Ber- 

tillon measurements 

(1) Right to Handcuff 

Unless It Is necessary In order to prevent an escape, 
an officer ordinarily should not handcuff a prisoner whom 
he has in custody. 

As a general rule an officer is not justified in hand¬ 
cuffing a prisoner whom he has in charge unless 
it is necessary to do so to prevent an escape; but 
so long as the officer does not abuse his authority 
and discretion he rmy, when in his judgment neces¬ 
sity demands, handcuff accused for the purpose of 
I preventing an escape or rendering more safe the 


67. Klotz V. Cook, 212 S.W. 917, 184 
Ky. 735. 

68. People V. Calebressi, 251 N.T.S. 
603, 233 App.Div. 79—5 C.J. p 431 
note 55. 

priday to Monday 

Keeping a person arrested in the 
custody of police officers and detec¬ 
tives without arraignment from Pri¬ 
day night until following Monday 
morning without any excuse is un¬ 
reasonable.—^People V. Calebressi, 251 
N.Y.S. 603, 233 App.Div. 79. 

69. Levin v. Costello, 214 Ill.App. 
505. 

70. State v. Thomas, 188 N.W. 689, 
193 Iowa 1004. 

71. Harness v. Steele, 64 N.E. 875, 
159 Ind. 286. 

72. Floyd v, Chesapeake & O. Ry» 
Co., 164 S.E. 28, 112 W.Va. 66. 

73. People v. Chrfrikas, 129 N.E. 73, 
295 Ill. 222—5 C.J. p 431 note 66. 

Taking to newspaper office 
“When a person accused of a crime 
is taken into custody by the public 
officials he should npt be taken to a 
newspaper office or any other pri¬ 


vate building, but to a public build¬ 
ing where persons charged with 
crime are usually confined, such as 
a police station or jail. The taking 
of an arrested person to a newspaper 
office for the purpose of making in¬ 
quiries of him as to an alleged of¬ 
fense is entirely contrary to law and 
should not be sanctioned, directly or 
indirectly, by public authorities.”— 
People V. Chrfrikas, 129 N.E. 73, 75, 
295 Ill. 222. 

74. State V. Thavanot, 125 S.W. 473, 
225 Mo. 545, 20 Ann.Cas. 1122. 

75. Burke v. Bell, 36 Me. 317—5 C.J. 
p 431 note 60. 

76- Rutledge v. Rowland, 49 So. 461, 
161 Ala. 114—5 C.J. p 431 note 61.1 

77. Lamb v. Dillard, 21 S.E. 463, 94 
Ga. 206—5 C.J. p 431 note 64. 
Substantial compliance sufficient 
Under a statute providing that the 
person making the arrest shall im¬ 
mediately take the person arrested 
before the nearest magistrate, a sub¬ 
stantial compliance therewith is suf¬ 
ficient, and it is sufficient to carry 
the person arrested to the most ac- 

619 


cessible magistrate.—^Haverbekken 
V. Hollingsworth, (Tex.Civ.App.) 250 
S.W. 261. 

78. Wiggins v. Norton, 9 S.E. 607, 8? 
Ga. 148—5 C.J. p 431 note 65. 

79. People v. Puller, 17 Wend.CN. 
T.) 211—5 C.J. p 432 note 66. 

SO. Mass.—Stetson v. Packer, 7 
Cush. 562. 

Yt.— Wright V. Templeton, 67 A. 817, 
80 Vt 358, 130 Am.S.R. 990. 

81. Commonwealth v. Morihan, 4 
Allen (Mass.) 585—5 C.J. p 452 
note 68. 

82. Ocean Steamship Co. v. Wil¬ 
liams, 69 Ga. 251—^Habersham v. 
State, 56 Ga. 61. 

88. Singerman v. William J. Burns 
International Detective Agency, 
219 N.T.S: 724; 219 App.Div. 291— 
People V. Ostrosky, 160 N.T.S. 493, 
95 Misc. 104, 34 N.T.Cr. 396—5 C.J. 
p 432 note 70. 

84. Judson V. Reardon, 16 Minn. 
431. 

85. Williams v. Morris, 14 Ohio Cir. 
Cf.CN.S.) 353—5 C.J. p 432 note 

. 72. 
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keeping of accused in custody,^® although it may sub¬ 
sequently develop that the prisoner was inoffensive 
and reputable.87 It has been held, however, that an 
officer is not justified in forthwith handcuffing the 
prisoner when he is not of a dangerous character 
and has made no show of resistance or attempt to 
escape,although a contrary view has also been 
taken.S9 

(2) Right to Make Photographs and Bertillon 
Measurements 

Peace officers may ordinarily make photographs 
and Bertiiion measurements of prisoners lawfuily in their 
custody. 

In performance of their duty to keep prisoners 
safe and secure after apprehension, the police may 
adopt such measures as in their discretion appear 
to be necessary to the identification and recapture of 
persons in custody in case they should escape. This 
has been held to include the photographing of the 
prisoner and the taking of his Bertillon measurements 


and the making of a record thereof.^® On the other 
hand the right to do this in advance of conviction 
and in the absence of express statutory authority 
has been denied^i The publication and circula¬ 
tion of such photographs and measurements of an in¬ 
nocent person may constitute a libel, but it seems 
that the removal or destruction of such records can¬ 
not be obtained by injunction92 or by mandamus,^^ 
although there are also cases to the contrary.^^ 

§ 18. Property of Prisoners 

a. In general 

b. Disposition of property 

a. In General 

As incident to a lawfui arrest, an officer may search 
the person arrested and take from his person any prop¬ 
erty which tends to incriminate the prisoner, or which 
would aid him in making an escape. 

After a lawful arrest has been made on the com¬ 
mission of an offense, it is both the right,and the 


86. McCullough V. Greenfield, 95 N. 
W. 632, 133 Mich. 463, 62 L.R.A. 
906, 1 Ann,Cas. 924—5 C.J. p 432 
note 73. 

87. Firestone v. Rice, 38 N.W. S85, 
71 Mich. 377, 15 Am.S.R. 266—5 C. 
J. p 432 note 74. 

88. Giroux v. State, 40 Tex. 97—5 
C.J. p 432 note 75. 

sa. Firestone v. Rice, 88 N.W. 885, 
71 Mich. 377, 15 Am.S.R. 266—5 C. 
J. p 432 note 76. 

90. Md.—^Downs v. Swann, 73 A. 653, 
111 Md. 53, 134 Am.S.R. 586, 23 L. 

R. A. 739. 

N.J.—Bartletta v. McFeeley, (Ch.) 
152 A. 17. 

5 C.J. p 433 notes 77, 78. 

91. People V. Bingham, 107 N.T.S. 
1011, 57 Misc. 66—5 C.J. p 433 note 
79. 

90 . Owen v. Partridge, 82 N.Y.S. 
248, 40 Misc. 415—^People ex rel. 
Joyce V. York, 59 N.Y.S. 41S, 27 
Misc. 658—5 C.J. p 433 note 81. 

93. Molineux v. Collins, 69 N.E. 727, 
177 N.Y. 395, 65 L.R.A. 104—People 
V. Bingham, 107 N.Y.S. 1011, 57 
Misc. 66—People v. York, 59 N.Y. 

S. 418, 27 Misc. 658—5 C.J. p 434 
note 83. 

94. Itzkovitch v. Whitaker, 39 So. 
499, 116 La.Ann. 479, 112 Am.S.R. 
272, 1 L.R.A.(N.S.) 1147—Schulman 
V. Whitaker, 39 So, 737, 115 La. 
Ann. 627—5 C.J. p 433 note 82. 

95. U.S.—^Agnello v. IT. S., (N.Y.) 
46 S.Ct. 4, 269 U.S. 20, 70 L.Bd. 145, 
afllrming in part and reversing in 
part (C.C.A.) 290 F. 671—Beard v. 
U. S., (App.D.C.) 82 F.(2d) 837, 
certiorari denied 56 S.Ct. 675— 
Cardinal v. U. S., (C.C.A.Ohio) 79 
F,(2d) 825—Day v. U. S., (C.C.A. 


Neb.) 37 P.(2d) 80—Nordelli v. U. 
S., (C.C.A.Ariz.) 24 P.(2d) 665— 
Hadley v. U. S.. (C.C.A.Okl.) 18 P. 
(2d) 507—Keith v. U. S., (C.C.A. 
Ky.) 11 P.(2d) 933—Mattus v. U. 
S., (C.C.A.Cal.) 11 F.(2d) 503— 
Lawson v. U. S., (C.aA.Ill.) 9 P. 
(2d) 746—Marron v. U. S., (C.C.A. 
Cal.) 8 P.(2d) 251—Brady v. U. S., 
(C.C.A.Ky.) 300 P. 540, certiorari 
denied 45 S.Ct 99, 266 U.S. 620, 69 
L.Ed. 472—U. S. v. Vatune, (D.C. 
Cal.) 292 P. 497—U. S. v. Kaplan, 
(D.C.Ga.) 286 P. 963. 

Ala.—Cohb v. State, 97 So. 779, 19 
Ala.App. 345, certiorari denied Ex 
parte Cobb, 97 So. 783, 210 Ala. 252. 

Del.—State v. Gulczynski, 120 A. 88, 
2 W.W.Harr. 120. 

Fla.—Jeff coat v. State, 138 So. 385, 
103 Fla. 466. 

Idaho.—State v. Arnold, 15 P.(2d) 
396, 52 Idaho 349. 

HI.—People V. Brown, 188 N.E. 529, 
354 Ill. 480—People v. Roberta, 185 
N.E. 253, 352 Ill. 189—People v. 
Kissane, 179 N.E. 850, 347 Ill. 385, 
affirming 261 Ill.App. 621. 

Ind.—Allgaier v. State, 164 N.E. 315, 
200 Ind. 683—Jameson v. State, 149 
N.E. 51, 196 Ind. 483. 

Ky.—Commonwealth v, Phillips, 5 
S.W.(2d) 887, 224 Ky. 117—Marrs 
V. Commonwealth, 266 S.W. 459, 205 
Ky. 18—^Ragland v. Commonwealth, 
265 S.W. 15, 204 Ky. 598—Ingle v. 
Commonwealth, 264 S.W. 1088, 204 
Ky. 518—^Elswick v. Common¬ 
wealth, 261 S.W. 249, 202 Ky. 703. 

Mich.—^People v. Davis, 226 N.W. 337, 
247 Mich. 536. 

Minn.—State v. Pluth, 195 N.W. 789, 
157 Minn. 145. 

Miss.—^Watson v. State, 146 So. 122, 
166 Miss. 194—Thompson v. State, 
121 So. 275, 163 Miss. 593. 
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Mo.—state v. Long. 80 S.W.(2d) 154 
—State V. Rebasti. 267 S.W. 858, 
306 Mo. 336. 

Mont—State v. Neidamier, 37 P.(2d) 
670—State v. Mullaney, 16 P.(2d) 
407, 92 Mont 663. 

N.Y.—People v. Chiagles, 142 N.E. 
583, 237 N.Y. 193, 32 A.L.R. 676, 
affirming 199 N.Y.S. 256, 204 App. 
Div. 706, and answering certified 
question 199 N.Y.S. 940, 206 App. 
Div. 726—People v. Manko, 189 N. 
Y.S. 357, affirmed 196 N.Y.S. 944. 
Ohio.—Dunning v. City of Cincinnati, 
21 Ohio N.P.(N.S.) 468. 

Okl.—^Winiger v. State, (Cr.) 32 P. 
(2d) 952—Brannon v. State, 264 P. 
835, 39 OklCr. 207—Jay v. State, 
258 P. 1060, 37 Okl.Cr. 425—Woods 
v. State, 258 P. 816, 37 OkLCr. 377 
—Miles V. State, (Cr.) 236 P. 57, 44 
A.L.R. 129. 

Or.—State v. Laundy, 204 P. 958, 103 
Or. 443, rehearing denied 206 P. 
290, 103 Or. 443. 

Tenn.—Goodwin v. State, 257 S.W. 

79, 148 Tenn. 682. 

Tex.—^Phcenix v. State, 17 S.W.(2d) 
829, 112 Tex.Cr. 491—^Nelson v. 
State. 14 S.W.(2d) 847, 111 Tex.Cr. 
425—Hepworth v. State, 12 S.W. 
(2d) 1018, 111 Tex.Cr. 300—Levine 
V. State, 4 S.W.(2d) 553, 109 Tex. 
Cr. 331—Green v. State, 2 S.W. (2d) 
274, 108 Tex.Cr. 664—^Hawley v. 
State, 296 S.W. 556, 107 Tex.Cr, 
243—Washington v. State, 296 S.W. 
512, 107 Tex.Cr. 214. 

Vt.—^Holyoke Mut. Fire Ins. Co. v. 

Horton, 136 A. 385, 100 Vt 228. 
Wash.—State v. Innocenti, 16 P.(2d) 
439, 170 Wash. 286—State v. Deitz, 
239 P. 386, 136 Wash. 228. 

W.Va.—State v. Hatfield, 164 S.E. 

518, 112 W.Va. 424. 

Wyo.—State v. Munger, 4 P.(2d) 
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of the person who made the arrest, as an 
incident to such valid arrest, to search the per¬ 
son arrested, and to seize any incriminating articles 
or materials found upon him. Consequently, where 
a valid arrest has been made, either by warrant,97 


§ 

or without a warrant, but under circumstances mak¬ 
ing the arrest legal, as where it was made on reason¬ 
able suspicion of a felony,98 or where it was made 
after an arrest for an offense committed in the pres¬ 
ence of the arresting officer,99 the search of the per- 


1094, 43 Wyo. 404—State v. George, 

231 P. 683, 32 Wyo. 223. 

5 C.J. p 434 note 84. 

*'The right without a search war¬ 
rant contemporaneously to search 
persons lawfully arrested while com¬ 
mitting crime andi to search the* 
place where the arrest is made in 
order to find and seize things con¬ 
nected with the crime as its fruits or 
as the means by which it was com¬ 
mitted, as well as weapons and other 
things to effect an escape from cus¬ 
tody is not to be doubted.”—^Agnel- 
lo V. XT. S., (N.T.) 46 S.Ct 4, 5, 269 

U.S. 20, 70 L.Ed. 145, affirming in part 
and reversing in part (C.C.A.) 290 P. 
671. 

Searches and seizures generally see 

the title Searches and Seizures [56 

C.J. p 1154 note l-p 1262 note 52]. 
Arrest by private person 

A private person has the same 
right as an officer to arrest without 
a warrant if a felony is committed 
in his presence, and in such case has 
the same right as an officer to search 
the person arrested without a war¬ 
rant—Agnello V. U. S., (C.C.AN.T.) 
290 P. 671, affirmed in part and re¬ 
versed in part 46 S.Ct 4, 269 U.S. 20, 
70 L.Ed. 145. 

Common-law right 

Under a statute providing that a 
search may be made under a search 
warrant or by an order of the mag¬ 
istrate and in his presence, it was 
held, since a search might be made 
as an incident to a lawful arrest at 
common law, that these provisions 
do not forbid a search of a person as 
an incident to a lawful arrest and 
that the common-law right to search 
still exists.—Hughes v. State, 238 
S.W. 688, 145 Tenn. 644, 20 A,L.R. 
544. 

Pleading guilty to speeding indi¬ 
cated a violation of the city speed 
laws, so that the city officer's right 
to arrest and search violators could 
not be questioned.—^Hawley v. State, 
m S.W. 556, 107 Tex.Cr. 248. 

Stolen property 

A statute which provides that all 
persons have the right to prevent the 
consequences of theft by seizing any 
personal property that has been sto¬ 
len, as well as the supposed offender, 
and to bring the supposed offender 
and property before a magistrate, 
makes it the duty of an officer ar¬ 
resting a thief also to seize and re¬ 
cover the stolen goods, and is not 
repealed by another statutory pro¬ 
vision penalizing the search of a per¬ 
son without obtaining a search war¬ 
rant, for the latter provision has 
been construed not to forbid a i 


search of a person as an incident to 
his arrest.—Hepworth v. State, 12 
S.W.(2d) 1018. Ill Tex.Cr. 300. 

96. U.S.—Furlong v. U. S., (C.C.A 
Neb.) 10 F.(2d) 492—U. S. v. Va- 
tune, (D.aCal.) 292 P. 497. 

Ky.—^Robertson v. Commonwealth, 
249 S.W. 1010, 198 Ky. 699. 

N.T.—^People v. Kalnin, 189 N.T.S. 
359. 

Pa.—Commonwealth v. Keister, 137 
A. 223, 289 Pa. 225. 

5 C.J. p 434 note 84 [b]. 

Xu Zowa no statutory duty is im¬ 
posed on an officer making an arrest 
as to the property of the arrested 
person, except as to his weapons, 
which, under the law, the officer is 
permitted to take from the arrested 
person and must deliver to the mag¬ 
istrate before whom the arrested per¬ 
son is taken, to be disposed of ac¬ 
cording to law.—^Poison v. Piper, 186 
N.W. 28, 192 Iowa 1056. 

97. U.S.—U. S. V. Steck, (D.C.Pa.> 
19 P.(2d) 161. 

Ind.—Gears v. State, 180 N.E. 585, 
203 Ind. 380. 

Okl.—Wheeler v. State, 281 P. 599, 
44 Okl.Cr. 445. 

Petition for return 
Where a person arrested was by 
statute given a right to petition for 
the return of articles or utensils seiz¬ 
ed as an incident to his arrest, if he 
alleged his lawful possession or own¬ 
ership thereof, and the petitioner, 
from whom the officers had seized 
fruit juice, merely alleged in his pe¬ 
tition that he was possessed of the 
fruit juice before its seizure, the pe¬ 
tition was insufficient.—Common¬ 
wealth V. Keister, 137 A. 223, 289 
Pa. 225. 

93. U.S.—Gerk v. U. S., (C.C.A.Neb.) 
33 P.(2d) 485—U. S. v. One Cadil¬ 
lac Automobile, (D.C.Tenn.) 2 P. 
(2d) 886—Garske v. U. S., (C.C.A 
Minn.) 1 P.(2d) 620—U. S. v, Staf¬ 
ford, (D.C,Ky.) 296 F. 702. 

Ill,—People V. Roberta, 185 N.E. 253, 
352 Ill. 189—People v. Wethering- 
ton, 180 N.E. 843, 348 Ill. 310—Peo¬ 
ple V. Preston, 173 N.E. 383, 341 
Ill. 407, 77 Ali.R. 631—People v. 
Caruso, 171 N.E. 128, 339 Ill. 258— 
People V. Reid, 168 N.E. 344, 336 
Ill. 421—People v. Hord, 160 N.E. 
135, 329 Ill. 117—People v. Swift, 
150 N.E. 263, 319 Ill 359—People 

V. Kissane, 261 Ill,App. 621, affirm¬ 
ed 179 N.E. 850, 347 Ill. 385. 

Mich.—^People v. Lewis, 257 N.W. 843, 
269 Mich. 382—^People v. Bartolet- 
ta, 227 N.W. 763, 248 Mich. 499— 
People V. Herbst, 194 N.W. 500, 224 
Mich. 54. 


Or.—State v. McDaniel, 237 P. 373, 
115 Or. 187, affirming 231 P. 965. 
115 Or. 187. 

Tenn.—Trousdale v. State, 76 S.W. 
(2d) 646. 

Tex.—^Hepworth v. State, 12 S.W, (2d) 
1018, 111 Tex.Cr. 300—^Watson v. 
State, 10 S.W. (2d) 113, 110 Tex.Cr. 
416—^Moore v. State, 294 S.W. 550, 
107 Tex.Cr. 24. 

Wash.—State v. Anderson, 268 P. 
874, 148 Wash. 310, certiorari de¬ 
nied Kindlund v. State of Washing¬ 
ton, 49 S.Ct. 94, 278 U.S. 650, 73 L. 
Ed. 662—State v. Gramps, 263 P. 
951, 146 Wash. 509—State v. Brit¬ 
ton, 242 P. 377, 137 Wash. 360, af¬ 
firmed 247 P. 9, 137 Wash. 360. 

99. U.S.—CJardinal v. U. S., (C,C.A. 
Ohio) 79 F.(2d) 825—U. S. v. 76 
Pive-Gallon Kegs, (D.C.Wyo.) 43 P. 
(2d) 207—Yip Wah v. U. S., (C. 
C.A.Wash.) 8 P.(2d) 478, certiorari 
denied 46 S.Ct. 336, 270 U.S. 645, 
70 L.Ed. 777—U. S. v. Stafford, (D. 
C.Ky.) 296 P. 702. 

Ind.—^De Long v. State, 168 N.E. 22, 
201 Ind. 302—Ryan v. State, 165 N. 
E. 772, 89 Ind.App. 109. 

Ky.—Cawood v. Commonwealth, 17 
S.W.(2d) 453, 229 Ky. 522—Patter¬ 
son V. Commonwealth, 267 S.W. 160, 
206 Ky. 258—Campbell v. Common¬ 
wealth, 261 S.W. 1107, 203 Ky. 151 
—^Elswick v. Commonwealth, 261 S. 

W. 249, 202 Ky. 703—Robertson v. 
Commonwealth, 249 S.W. 1010, 198 
Ky. 699. 

Mich.—^People v. Du Shane, 214 N.W. 
944, 240 Mich. 35. 

Miss.—^Baldwin v. State, 167 So. 61. 
N.C.—State v. Godette, 125 S.B. 24, 
188 N.C. 497. 

Okl.—Strategier v. State, (Cr.) 32 P. 
(2d) 1054—^Winiger v. State, (Cr.) 
32 P.(2d) 952—Rhodes v. State, 287 
P. 812, 46 OkLCr. 219—Weber v. 
State, 281 P. 987. 44 Okl.Cr. 447— 
White v. State, 281 P. 824, 45 Okl. 
Cr. 103—Pruitt v. State, 279 P. 707, 
43 OkLCr. 420—Carter v. State, 279 
P. 690, 43 OkLCr. 444—Martin v. 
State, 277 P. 950, 43 OkLCr. 273— 
Wallace v. State, 275 P. 354, 42 
Okl.Cr. 143—^Bullington v. State, 
259 P. 876, 38 Okl.Cr. 214—Ashby 
V. State. 243 P. 1003, 33 OkLCr. 297 
—Abbott V. State, 235 P. 650, 30 
OkLCr. 98—^Newton v. State, 223 P. 
195, 26 OkLCr. 216. 

Or.—State v. Hayes. 249 P. 637, 119 
Or. 554. 

Tex.—Johnson v. State, 42 S.W. (2d) 
421, 118 Tex.Cr. 293—^Hayes v. 
State, 28 S.W. (2d) 556, 115 Tex.Cr. 
644—Washington v. State, 296 S.W. 
512, 107 Tex.Cr. 214—^Logan T. 
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son arrested is proper. A search as an incident to an 
arrest has been held to be valid, even though the 
person arrested is subsequently charged with a differ¬ 
ent crime than that for which he was arrested.^ 

In order to justify a search and seizure as an in¬ 
cident to an arrest, however, a lawfuP arrest^ is es¬ 
sential ; and it is also necessary that the search and 
seizure occur after,^ and as an incident to,^ such ar¬ 
rest, since a search and seizure which precedes an 
arrest is ordinarily considered unlawful,® as is also 
a search and seizure to which an arrest is merely 


incidental 7 Accordingly, where an officer has a 
right to make an arrest, the search and seizure may 
be made contemporaneously with the arrest;® but 
the right to arrest must exist before the search, as 
a search for the purpose of discovering grounds for 
arrest is not permissible.^ If, for any reason, the 
arrest is illegal, the accompanying search and sei¬ 
zure is also unlawful,!® as an unlawful arrest can¬ 
not be the foundation for a. lawful search and sei¬ 
zure;!! and, accordingly, where an arrest without 
a warrant is unlawful because made on mere suspi¬ 
cion and without probable cause, the accompanying 
search and seizure is also unlawful.!^ 


state, 296 S.W. 315, 108 Tex.Cr. 125, 
rehearing denied 299 S.W. 264, 108 
Tex.Cr. 125. 

1. State V. McDaniel, 237 P. 373, 115 
Or. 187, affirming 231 P. 965, 116 
Or. 187. 

2. U.S.—-Cline v. U. S., (C.C.A.Ariz.) 

9 P.(2d) 621. 

Ill.—^People V. Macklin, 186 N.E. 531, 
353 Ill. 64—^People v. McGurn, 173 
N.B. 754, 341 Ill. 632. 

^iss.—Washington v. State, 145 So. 
736, 167 Miss. 226. 

jilo.—State V. Morice, 79 S.W. (2d) 741. 
Okl.—^Hosier v. State, (Cr.) 56 P.(2d) 
908—Sowards v. State, 259 P. 157, 
87 OkLCr. 431—^Jones v. State, 249 
P. 354. 36 Okl.Cr. 91. 

Or.—State v. McDaniel, 237 P. 373, 
115 Or. 187, affirming 231 P. 965, 115 
Or. 187. 

Tenn.—Smith State, 90 S.W.(2d) 

523. 

Tex.—Wade v. State, 25 S.W.(2d) 837, 
114 Tex.Cr. 423. 

3 . State V. McDaniel, 231 P. 965, 115 
Or. 187, affirmed 237 P. 373, 116 Or. 
187. 

Mere restraint not sufficient 

Although any search of the person 
Involves some restraint, such re¬ 
straint is not an arrest which will 
authorize a search without a warrant 
as incidental to the arrest—State v. 
McDaniel, 231 P. 966, 115 Or. 187, af¬ 
firmed 237 P. 373. 115 Or. 187, 

4. Mo.—State v. Pinto, 279 S.W, 144, 
312 Mo. 99. 

Ohio.—Rasey v. Cicolino, 1 Ohio App. 

194, 18 Ohio Cir.Ct(N.S.) 331. 
Okl.—Miles v. State, 236 P. 57, 30 Okl. 

Cr. 302, 44 A.L.B. 129. 

ITnegal arrest after Illegal search 
Where the original search is ille¬ 
gal because not incident to a legal 
arrest, the officers cannot use the 
information thus illegally obtained as 
a basis for a second, legal arrest.— 
people V. Mirbelle, 276 Ill.App. 533. 
Search finished after arrest 
Where officers were engaged in 
searching defendant’s car at the time 
of the arrest, and used the informa¬ 
tion thus acquired to make the ar¬ 
rest, and then finished the search, the 


arrest and search were unlawful.— 
Morgan v. State. 151 IT.B. 98, 197 Ind. 
374. 

a. Mo.—State v. McBride, 37 S.W. 
(2d) 423, 327 Mo. 184, transferred 
(App.) 32 S.W.(2d) 134. 

Okl.—^McDonald v. State, (Cr.) 13 P. 
(2d) 213. 

a People V. Chiagles, 142 N.E. 583, 
237 N.T. 193, 32 AD.R. 676, affirm¬ 
ing 199 N.Y.S. 256, 204 App.Div. 706, 
and answering certified question 
199 N.T.S. 940. 206 App.Div. 726. 

7. U.S.—^Donahue v. U. S., (C.C.A. 
Idaho) 56 F,(2d) 94—^U. S. v. Swan, 
(D.aCal.) 16 F.(2d) 698—Hender¬ 
son v. U. S., (C.C.A.Va.) 12 P.(2d) 
628, 51 A.D.R. 420. 

Mo.—State v. Pinto, 279 S.W. 144, 312 
Mo. 99. 

OkL—Coffelt V. State, 254 P. 760, 36 
Okl.Cr. 365. 

a Or.-State v, Duffy, 295 P. 953, 
135 Or. 290—State v. McDaniel, 237 
P. 373, 115 Or. 187, affirming 231 P. 
965, 115 Or. 187. 

Tex.—Grimm v. State, 28 S.W. (2d) 
134, 116 Tex.Cr. 332—^Davis v. 

State, 21 S.W.(2d) 609, 113 Tex.Cr. 
421—Chapin v. State, 296 S.W. 1095, 
107 Tex.Cr. 477. 

Yt —Holyoke Mut. Fire Ins. Co. v. 
Horton, 136 A 385, 100 Vt. 288. 

“It is urged that the arrest fol¬ 
lowed, and did not precede, the 
search. In our opinion it is imma¬ 
terial whether the arrest preceded or 
followed the search, if such acts 
were practically simultaneous, and 
if, in fact, the defendant was com¬ 
mitting a crime in the presence of 
the officer for which he might have 
been arrested. In many instances it 
is dangerous for an officer to go 
through the formality of stating that 
the accused is under arrest, and the 
law does not require him to do so. 
It is oftentimes safer to act first and 
talk afterwards.”—State v. McDaniel, 
237 P. 373, 376, 115 Or. 187, affirming 
231 P. 965, 116 Or. 187, 

9. State v. McDaniel, supra, 

10. U.S.—^Baumboy v. U. S., (C.C.A. 
Cal.) 24 F.(2d) 612, 
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Fla.—^Warwick v. State, 140 So. 219, 
104 Fla. 393. 

Ill.—People v. Mirbelle, 276 Ill.App. 
533. 

Mich.—^People v. Bendoni, 248 N.W. 
627, 263 Mich. 295. 

Miss.—Pulton V. City of Philadelphia, 
148 So. 346, 168 Miss. $0—Castillow 
V. State, 135 So. 205, 160 Miss. 473. 
Ohio.—Bock V. City of Cincinnati, 183 
N.E. 119, 43 Ohio App. 257, error 
dismissed City of Cincinnati v. 
Tapp, 181 N.E. 879, 124 Ohio St. 666, 
and City of Cincinnati v. Bock, 181 
N.E. 888, 124 Ohio St. 667. 

Okl.—Smith v. State, (Cr.) 4 P.(2d) 
1076—Wallace v. State, 294 P. 198, 
49 OkLCr. 281. 

Or.—State v. McDaniel, 231 P. 965, 
115 Or. 187, affirmed 237 P. 373, 115 
Or. 187. 

Wis.—^Allen v. State, 197 N.W. 808, 
183 Wis. 323, 39 A.L.R. 782. 

Unlawful and lawful arrests separa¬ 
ble 

Where the officers originally at¬ 
tempted to arrest defendants because 
they suspected them of a misdemean¬ 
or, such attempt to arrest was un¬ 
lawful, but, where the officers after 
such original unlawful attempt saw 
defendants commit an offense in their 
presence, they could then arrest the 
offenders without a warrant, and as 
an incident to such arrest search 
them, where the attempted illegal ar¬ 
rest, and the legal arrest, were clear¬ 
ly separable acts.—McAdams v. 
State, 235 P. 241, 30 Okl.Cr. 207. 

11. Boyd V. State, 152 N.E. 278, 198 
Ind. 55—^Morgan v. State, 151 N.E. 
98, 197 Ind. 374. 

12 . U.S.—In re Phcenix Cereal Bev¬ 
erage Co., (C.C.AN.Y.) 68 P.(2d) 
953. 

D.C.—Bolt V. U. S., 65 App.D.C. 120, 
2 P.(2d) 922. 

Ind.—^Robinson v. State, 149 N.E. 891, 
197 Ind. 144. 

Mo.—State V. Dunivan, 269 S.W. 415, 
217 Mo.App. 648. 

Ohio.—^Bock V. City of Cincinnati, 
183 N.E. 119, 43 Ohio App. 257, er¬ 
ror dismissed City of Cincinnati v. 
Tapp, 181 N.B. 879, 124 Ohio St. 666, 
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Applications of rule. In searching the prisoner, 
the officer may remove the clothing of the prisoner, 
if necessary,and take from his person, and hold 
for the disposition of the trial court,any property 
which such person unlawfully possesses,^^ or which 
the officer in good faith believesie to be connected 
with the offense charged^^ or possibly any other of¬ 
fense,or which may give a clue to the commis¬ 
sion of the crime or the identity of the criminal, 
or any weapon or implement that might enable the 
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prisoner to commit an act of violence or to effect 
his escape.20 After the arrest the officer may prop¬ 
erly search for, and seize from the person arrested, 
any tools, articles, or instruments used,2i or which 
may be used,22 in the commission of a crime, such as 
burglar tools,23 concealed weapons,^^ letters,25 or 
opium.26 Likewise, the officer after the arrest may 
take from the prisoner the evidences or fruits of the 
crime which may be of use as evidence in the sub¬ 
sequent prosecution,27 such as incriminating papers 


and City of Cincinnnati v. Bock, 181 
N.E. 888, 124 Ohio St. 667. 

Okl.—Sowards v. State, 259 P. 157, 
37 Okl.Cr. 431. 

Tex.—Costello v. State, 36 S.W.(2d) 
172, 117 Tex.Cr. 163. 

13. Morales v. Vivaldi, 25 Porto 
Rico 207—5 C.J. p 434 notes 84, 85. 

14. U.S.—^Purlong“ v. U. S., (C.C.A. 
Neb.) 10 F.(2d) 492. 

Porto Rico.—Morales v. Vivaldi, 25 
Porto Rico 207. 

S.C.—^Palmetto State Bank v. English, 
186 S.E. 638, 181 S.C. 69. 

5 C.J. p 434 note 86. 

'"The arresting officer ought to con¬ 
sider the nature of the accusation; 
then if he finds on the prisoner’s per¬ 
son, or otherwise in his possession, 
either goods or money which he rea¬ 
sonably believes to be connected with 
the supposed crime, as its fruits, or 
as the instruments with which it was 
committed, or asl supplying proofs 
relating to the transaction, he may 
take and hold them to be disposed of 
as the court directs.”—Furlong v. U. 

S., (C.C.A.Neb.) 10 P.(2d) 492, 494. 

15. N.C.—State v. Godette, 125 S.E. 
24, 188 N.C. 497. 

Okl.—McDonald v. State, (Cr.) 13 P. 
(2d) 213—Wallace v. State, 294 P. 
198, 49 OkLCr. 281—^McAdams v. 
State, 235 P. 241, 30 Okl.Cr. 207. 
W.Va.—State v. Brown, 132 S.E. 366, 
101 W.Va. 160. 

le. Porto Rico.—^Morales v. Vivaldi, 
25 Porto Rico 207. 

S.C.—^Palmetto State Bank v. English, 
186 S.E. 638, 181 S.C. 69. 

5 C.J. p 434 note 87. 

17. IJ.S.—^Ferracane v. U. S., (C.C.A. 
Ind.) 47 F.(2d) 677. 

Mo.—State v. Williams, 14 S.W.(2d) 
434, 328 Mo. 627. 

S.C.—^Palmetto State Bank v. English, 
186 S.E. 638, 181 S.C. 69. 

Tex.—Melton v. State, 10 S.W.(2d) 
384, 110 Tex.Cr. 439—West v. State, 
8 S.W.(2d) 119, 110 Tex.Cr. 290. 
Wyo.—Wiggin v. State, 206 P. 373, 
28 Wyo. 480. 

5 C.J. p 434 note 88. 

18. Coffelt V. State, 254 P. 760, 36 
OkLCr. 865. 

19. Miss.—Toliver v. State, 98 So. 
342, 133 Miss. 789. 


Okl.—Smith v. State, (Cr.) 4 P.(2d) 
1076. 

5 C.J. p 434 note 90. 

2a U-S.—Haning v. U. S., (C.C.A. 
Neb.) 59 F.(2d) 942—Woods v. U. 

S., (C.C.A.S.C.) 279 F. 706. 

Ky.—^Ballou v. Commonwealth, 243 S. 

W. 922, 195 Ky. 722. 

Mich.—^Newberry v. Carpenter, 65 N. 
W. 530, 107 Mich. 567. 61 Am.S.R. 
346, 31 L.R.A. 163. 

Miss.—Toliver v. State, 98 So. 342, 
133 Miss. 789. 

Okl.—Cowan v. State, 262 P. 710, 38 
OkLCr. 399—Colfelt v. State, 254 P. 
760, 36 OkLCr. 365—Gaines'v. State, 
230 P. 946, 28 Okl.Cr. 353. 

S.C.—^Palmetto State Bank v. English, 
186 S.E. 638, 181 S.C. 69. 

5 C.J. p 434 note 91. 

Automobile faciUtatiug escape 
Where a person when lawfully ar¬ 
rested is riding in an automobile 
which is under his control, and which 
could be used in making his escape 
should opportunity be presented, the 
officer may take charge of and search 
the automobile, and may seize whisky 
found therein.—^Toliver v. State, 98 
So. 342, 133 Miss. 789. 

Saddled horse 

Having a right to use all reason¬ 
able means to effect the arrest, the 
officers would have the right to take 
his property. If he had a horse sad¬ 
dled ready to ride away, there would 
be no question that they could take 
it to prevent his escape and accom¬ 
plish his arrest.—^Allen v. Colby, 47 
N.H. 544. 

21. U.S.—U. S. V. 135,019 Gallons, 
more or less of Wine, etc., (D.C. 
Cal.) 56 F.(2d) 1064—U. S. v. Thiel, 
(D.C.Mich.) 52 F.(2d) 170—Esta- 
brook V. U. S., (C.C.A.MO.) 28 F. 
(2d) 150. 

Md.—Callahan v. State, 162 A. 856, 
163 Md. 298. 

Mont.—State v. Ladue, 237 P, 495, 73 
Mont. 535. 

Okl.—Steyh v. State, (Cr.) 52 P.(2d) 
121—^Patton V. State, 279 P. 694, 43 
OkLCr. 436—Rambo v. State, 259 
P. 602, 38 OkLCr. 192—^Reutlinger 
V. State, 234 P. 224, 29 OkLCr. 290. 
Or.—State v. Lee, 253 P. 633, 120 Or. 
643. 

R.I.—State V. Chester, 129 A. 596, 46 
R.I. 485. 


Vt.—Holyoke Mut. Fire Ins. Co. v. 

Horton, 136 A. 385, 100 Vt. 228. 
W.Va.—State v. Hammond, 122 S.E. 
363, 96 W.Va, 96. 

22. Bullington v. State, 259 P. 876, 

38 OkLCr. 214. 

23. Iowa.—State v. Gorman, 194 N. 
W. 225, 196 Iowa 237. 

Mich.—^People v. Car della, 207 N.W. 
141, 233 Mich. 505. 

N.C.—State v. Fowler, 90 S.E. 408, 172 
N.C. 905. 

24. Bevins v. State, 7 S.W.(2d) 532, 

110 Tex.Cr. 52. 

25. Welsh V. IT. S., (C.C.A.N.T.) 267 
F. 819, mandamus denied Ex parte 
Welsh. 41 S.Ct. 6, 254 U.S. 607, 65 
Lr.Ed. 435, and certiorari denied 41 
S.Ct 9, 254 U.S. 637, 65 L.Ed. 451. 

2a Lee Kwong Nom v. U. S., (C.C. 
A.N.Y.) 20 P.(2d) 470. 

27. U.S.—Carroll v. U. S., (Mich.) 45 
S.Ct 280, 267 U.S. 132, 69 L.Ed. 543, 

39 A.L.R. 790—Owsley v. U. S., (C. 
C.A.Tex.) 68 F.(2d) 162, certiorari 
denied 54 S.Ct 714—U. S, v. 
Charles, (D.C.Cal.) 8 F.(2d) 302— 

U. S. V. Seltzer, (D.C.Mass.) 5 F. 
(2d) 364—Sayers v. U. S., (C.C.A. 
Wash.) 2 P.(2d) 146—Woods v. U. 

S., (C.C.A.S.C.) 279 P. 706. 

D.C.—Moder v. U. S„ 62 App.D.C. 65, 
64 P.(2d) 703, certiorari denied 

Caparrotta v. U. S., 53 S.Ct 660. 
289 U.S. 739, 77 L.Ed. 1486—May¬ 
nard V. U. S., 57 App.D.C. 314, 23 
P.(2d) 141. 

Ky.—Commonwealth v. Phillips, 5 S. 

W.(2d) 887, 224 Ky. 117. 

Mich.—^People v. Chyc, 189 N.W. 70, 
219 Mich. 273. 

Miss.—Cody v. State, 148 So. 627, 167 
Miss. 150—^Bird v. State, 122 So. 
539, 154 Miss. 493. 

Mont.—State v. Neidamier, 37 P.(2d) 
670—State v. Hum Quock, 300 P. 
220, 89 Mont 503—State v. District 
Court of Eighteenth Judicial Dist. 
in and for Hill County, 268 P. 601, 
82 Mont 515. 

Okl.—Young V. State, 7 P.(2d) 884. 
155 Okl. 90—Smith v. State, (Cr.) 
299 P. 243—^Love v. State, 292 P. 
882, 49 OkLCr. 7—Doughty v. State. 
283 P. 1032, 46 Okl.Cr. 83—Yeager 

V. State, 278 P. 665, 43 OkLCr. 318. 
Or.—State v. Goldstein. 224 P. 1087, 

111 Or. 221. 

Pa. — Commonwealth v. Keister, 137 


623 



ARREST 


6 aj.s. 


§ 18 

and documents,28 stolen bonds^s or other articles,30 
intoxicating liquor,and narcotics.32 

There has been a disposition on the part of some 
courts also to allow a seizure of money, jewelry, 
and other articles of value, at the time of the ar¬ 
rest, on the theory that the prisoner might therewith 
procure the means or facilities to effect his escape, 33 
and in at least one jurisdiction the taking of money 
from the person of one who has been arrested seems 
to be authorized by statute, and if it is taken wrong¬ 


fully a proceeding by civil action is authorized to 
recover it3^ The better rule, however, seems to be 
that, unless such property is connected with, or con¬ 
stitutes the fruits of, the particular crime for which 
the prisoner was arrested,35 the officer has no right 
to take it from him as he might thereby be deprived 
of the means of his defense.36 Under some circum¬ 
stances it may be the duty of the officer to take pos¬ 
session of money and articles of value for safe-keep¬ 
ing and for the purpose of restoring them to the 


A. 223, 289 Pa. 225—Commonwealth 
v. O’Malley, 81 Pa.Super. 100. 
Tex.—Welchek v. State, 247 S.W. 524, 
93 Tex.Cr. 271. 

Wash.—State v. Innocentl, 16 P.(2d) 
439—State v. Cohn, 285 P. 665, 155 
Wash. 644—State v. Deitz, 239 P. 
386, 136 Wash. 228. 

Wyo.—^Wiggin v. State, 206 P. 373, 28 
Wyo. 480. 

5 C.J. p 434 note 89. 
limitation to property subject to 
seizure on warrant 
The search of an accused, when le¬ 
gally arrested, to discover and seize 
the fruits and evidences of crime and 
the seizure of such evidence, is not 
restricted to things subject to be tak¬ 
en under a search warrant when there 
is no arrest of the possessor, which 
i£ confined hy statute to property 
stolen or embezzled or used as a 
means of committing a felony or held 
with intent to use it as an instru¬ 
ment of crime.—^People v. Chiagles, 
142 N.E. 583, 237 N.T. 193, 32 A.L.R. 
676, aflarming 199 N.T.S, 256, 204 App. 
Div. 706, and answering certified 
question 199 N.T.S. 940, 206 App.Div. 
726. 

Offer to plead guilty 

The fact that the person arrested 
offers to plead guilty to the offense 
charged, at the time of the arrest, 
does not invalidate the seizure of 
documents, which was made at the 
time of his arrest.—State v. Innocen- 
ti, 16 P.(2d) 439, 170 Wash. 286. 

Seizure for evidence only 
Where peace officers lawfully ar¬ 
rested. a person for committing a 
crime in their presence and seized the 
slot machines which were being il¬ 
legally operated, it was indicated that 
the slot machines could only be seized 
for the purpose of using them in evi¬ 
dence against defendant, and for no 
other purpose.—State v. Fifteen Slot 
Machines, (Ariz.) 40 P.(2d) 748. 

28. U.S.—^U. S. V. Park Ave. Phar¬ 
macy, (C.C.A.N.T.) 56 P.<2d) 753— 
U. S. V. Go wen, (C.C.A.N.Y.) 40 P. 
(2d) 593, certiorari grranted Go- 
Bart Importing Co. v. XT. S., 50 S. 
Ct 466, 281 U.S. 719, 74 L.Bd. 1138, 
reversed on other grounds 51 S.Ct. 
153, 282 U.S. 344, 75 L.Ed. 374— 
Browne v. U. S., (C.C.A.Mich.) 290 
P. 870. 


N.T.—^People v. Chiagles, 199 N.T.S. 
256, 204 App.Div. 706, affirmed 142 
N.E. 583, 237 N.T. 193, 32 A.L.R. 
676, and certified questions an¬ 
swered 199 N.T.S. 940, 206 App.Div. 
726. 

Or.—^Keeler v. Myers, 249 P. 637, 119 
Or. 517, error dismissed and cer¬ 
tiorari denied 47 S.Ct. 472, 273 U.S. 
668, 757, 71 L.Ed. 831. 

Membership book in syudicalist or- 
ganizatiou 

An officer who makes a lawful ar¬ 
rest may search his prisoner and take 
and hold articles found on his person 
which are connected with his sup¬ 
posed crime as its fruits or as the in¬ 
struments with which it was commit¬ 
ted or which supply proofs relating 
to the transaction, so that an officer 
lawfully arresting a person for crim¬ 
inal syndicalism may lawfully take 
from him and hold his membership 
book in the syndicalist organization. 
—State V. Laundy, 204 P. 958, 103 Or. 
443, rehearing denied 206 P. 290, 103 
Or. 443. 

29, Dixon v. U. S., (C.C.A.Okl.) 7 P. 
(2d) 818. 

SO. State V. Britton, 242 P. 377, 137 
Wash. 360, affirmed 247 P. 9, 137 
Wash. 360. 

31. People V. Burt, 194 N.W. 547, 224 
Mich. 171. 

32. U.S.—Haggerty v. Ryan, (C.C.A, 
Wis.) 53 F.(2d) 1012. 

Mont.—State v. District Court of 
Eighteenth Judicial Dist. in and for 
Hill County, 268 P. 501, 82 Mont. 
515, 

33. Palmetto State Bank v. English, 
186 S.E. 638, 181 S.C. 69—5 C.J. p 
434 note 92. 

rugitive from justice 

(1) Where a person, suspected of 
being a fugitive from justice was ar¬ 
rested, and money found in his pos¬ 
session was taken into custody by the 
chief of detectives, and the prisoner 
was then released on bail, it was 
held, where the prisoner disappeared 
before the complaint had been filled 
charging the prisoner with being a 
fugitive from justice and before a 
warrant had been issued and served 
on him, that the St. Louis court of 
criminal correction did not acquire 
jurisdiction over such money.—State 
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ex rel. Kaiser v. Miller, 289 S.W. 898, 
316 Mo. 372. 

(2) Where the circuit court served 
writs of attachment on the chief of 
detectives, before accusation was 
made against the fugitive and before 
a warrant was issued, the circuit 
court acquired jurisdiction over the 
prisoner’s money left in the hands of 
the officer, after disappearance by the 
prisoner.—State ex rel. Kaiser v. Mil¬ 
ler, supra. 

34, State V. Burns, 74 P. 983, 27 Nev. 
289. 

as. S.C.—^Palmetto State Bank v. 

English, 186 S.E. 638, 181 S.C. 69. 
Tex.—Bevins v. State, 7 S.W. (2d) 533, 
110 Tex.Cr. 62. 

5 C.J. p 435 note 94, 

Mai'ksd dollar bill 

Where a prohibition officer, after 
other officers had purchased liquor of 
defendant and after defendant’s ar¬ 
rest, took a marked dollar bill which 
he had previously given to defendant 
in payment for liquor sold, it was 
held that the officer might keep such 
dollar bill for evidentiary purposes, 
since the arrest and the seizure of the 
dollar bill were all part of a single 
transaction.—Furlong v. U. S., (C.C. 
A.Neb,) 10 P.(2d) 492. 

Limit of authority 

The arresting officer has no author¬ 
ity to take from the prisoner other 
property than any weapon or other 
thing which might enable him to es¬ 
cape, or any property connected with 
the offense which may be used as evi¬ 
dence against him.—^Bailey v. Shra^ 
der, 97 S.W.(2d) 575, 265 Ky. 6/^3. 
Who is to determine question 

“The question of whether this m&n- 
ey is needed in evidence is one neces¬ 
sarily largely in the discretion of the 
prosecuting officer, but that the mon¬ 
ey would be needed as evidence can¬ 
not be assumed without some show¬ 
ing on the part of the said officer. 
What that showing should be is 
largely in the discretion of the trial 
court.”—^Morales v. Vivaldi, 25 Por¬ 
to Rico, 206, 209. 

36L Porto Rico.—^Morales v. Vivaldi, 
supra. 

S.C.—^Palmetto State Bank v. English, 
186 S.E. 638, 181 S.C. 69. 

5 C.J. p, 435 note 95. 
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Questions for fury. Whether the taking of prop¬ 
erty from accused in a particular case was in good 
faith or was unreasonable and unjustified,^^ and 
whether money so taken is the fruit of the crime, 29 
are questions of fact for the jury. 

Care for prisoner's property. Since the primary 
duty of an officer in making an arrest is not ordi¬ 
narily to be subordinated to the responsibility of car¬ 
ing for the property of the prisoner, although circum¬ 
stances may arise in which an officer in the exer¬ 
cise of common sense and ordinary prudence should 
either undertake to care for the property of the 
person arrested, or permit him to arrange for its 
care, under ordinary circumstances no such duty is 
imposed on the officer.^o 

b. Disposition of Property 

Property taken from a prisoner on his arrest, if con¬ 
nected with the offense, is subject to the order of the 
court pending trial. 

The taking or seizure of an article from an ar- 
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rested person does not change his property interest 
therein and, accordingly, where there is no proof 
that money taken from a prisoner is the fruit or 
proceeds of a crime, and the money belongs to the 
prisoner, it may validly be assigned by him after 
his arrest.^2 articles taken from a prisoner on 

his arrest may not be confiscated or destroyed by the 
officer without some order or judgment of the 
court.^2 Pending trial of a person lawfully arrested, 
there can be no return of property or instruments 
taken from him on his arrest, and which are to be 
used as evidence on the trial,and, if the instru¬ 
ments were held or used by the prisoner in violat¬ 
ing the law, theie need never be a return of the prop¬ 
erty,at least where the article is of such a char¬ 
acter that it can never have a lawful use.'^^ Property 
taken from the prisoner, which is not connected 
with the offense for which he was arrested,or 
which was unlawfully seized,^2 should be returned 
to him, particularly if he is discharged or acquitted.^^ 
Even if connected with, or used in, the commis¬ 
sion of the offense, yet if it belongs to the prisoner 


37- Porto Rico.—^Morales v. Vivaldi, 
25 Porto Rico 206. 

S.C.—Palmetto State Bank v. English, 
186 S.E. 638, 181 S.C. 69. 

5 C.J. p 435 note 96. 

38- Closson V. Morrison, 47 N.H. 482, 
93 Am.D. 469. 

3S. Stuart v. Harris, 69 Ill.App. 668 
—5 C.J. p 435 note 98. 

40. Poison V. Piper, 186 N.W. 28, 192 
Iowa 1056. 

41. Schwahn v. District Court, Ninth 
Judicial Dist., in and for Pierce 
County, 161 N.W. 556, 36 N.D. 6— 
5 C.J. p 435 note 99. 

Money to pay fine 

Where a prisoner brings money to 
jail to pay his fine, and before tender 
or payment is made the money is 
claimed by his wife informally as¬ 
serting that it was obtained from her 
by threats and fraud, and by collu¬ 
sion of the sheriff, the trial judge, 
without proper legal proceedings, 
cannot order the money to be taken 
from the prisoner and held by the 
clerk pending the controversy.— 
Schwahn v. District Court, Ninth Ju¬ 
dicial Dist., in and for Pierce Coun¬ 
ty, 161 N.W. 556, 36 N.D. 6. 

Property wrougftOly obtained 

Where articles are wrongfully tak¬ 
en from one accused of crime, to be 
used as evidence against him, if the 
question is raised before the trial by 
a direct proceeding, it is the duty of 
the court to direct return of them to 
accused.—State v. District Court of 
Sixteenth Judicial Dist., in and for 
Custer County, 198 P. 362, 69 Mont. 
600. 


42. U.S.—U. S. V. Parker, (C.C.N.T.) 

166 F. 137. 

N.T.—Harawitz v. Murray, 205 N.Y.S. 

230, 123 Misc. 301. 

Assignment of proceeds by prisoner 

(1) A clerk of court cannot retain 
possession of a bank note taken from 
a person convicted of obtaining mon¬ 
ey on fraudulent checks from mer¬ 
chants, which was deposited with the 
clerk for use as evidence on a crim¬ 
inal trial, as against plaintiff who 
claims as the convict’s assignee, 
where defendant clerk does not show 
that any proceedings have been in¬ 
stituted by the defrauded merchants 
and does not in any way connect 
himself with such merchants.—^Hic¬ 
key V. Coffey, 166 P. 959, 85 Or. 383. 

(2) Where plaintiff showed that a 
thief had sold jewelry, that the sum 
of money received therefor had been 
turned over to defendant as property 
clerk, pursuant to law, that the thief 
had pleaded guilty to grand larceny, 
that the stolen jewelry had been re¬ 
turned to the owner, that the pur¬ 
chasers had not taken any steps in 
the protection of their rights, and 
that the thief had assigned to plain¬ 
tiff whatever claim he might have to 
the proceeds, it was held that plain¬ 
tiff had made out a prima facie case 
in an action for money had and re¬ 
ceived, since the thief by selling the 
property acquired legal title to the 
proceeds.—^Dinnebeil v. Ringer, 167 
N.Y.S. 952, 101 Misc. 658, 36 N.Y.Cr. 
194. 

(3) Although an assignment by a 
thief to plaintiff of money received 
from the sale of property stolen gave 
plaintiff legal title, if defendant prop¬ 
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erty clerk established that the money 
was to be used as evidence in a pend¬ 
ing criminal prosecution, plaintiff 
could not recover it.—Dinnebeil v. 
Ringer, supra. 

43. Thatcher v. W^eeks, ll A. 599, 79 
Me. 547. 

44. U.S.—U. S. V. Vatune, (D.C.Cal.) 
292 P. 497. 

N.C.—State v. Campbell, 110 S.B. 86, 
182 N.C. 911. 

45. U.S.—U. S. V. Vatune, (D.C.Cal.). 
292 P. 497. 

Tex.—Welchek v. State, 247 S.W. 524„ 
93 Tex.Cr. 271. 

“The law will not ‘lend its aid to- 
the destruction of its own authority- 
and to the disobedience of its com¬ 
mands.’ Lord V. Chadbourne, 42 Me.. 
429, 440. A suspect being arrested for 
counterfeiting, and many splendid¬ 
ly contrived counterfeit coins being, 
found upon or about his person, what 
court would be disposed to order 
their return to him, even though, for 
one reason or another, he should ac¬ 
tually fail of conviction? The same- 
outlawry exists in regard to con-- 
traband liquors, and the same rea¬ 
soning is equally applicable.”—^U. S:. 
V. Vatune, (D.C.Cal.) 292 P. 497, 500.. 

46. Thatcher v. Weeks, 11 A. 599, 79- 
Me. 547. 

47. Morales v. Vivaldi, 25 Porto Rico 
206—5 C.J. P 435 note 2. 

48. U.S.—U. S. v. Poller, (C.C.AN. 
Y.) 43 P.(2d) 911. 

N.Y.—People v. Manko, 189 N.Y.S. 
357. 

49. Welch V. Gleason, 5 S.E. 599, 28. 
i S.C. 247—5 C.J. p 435 note 3. 
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and is innocent in itself, the property should be re¬ 
turned to the prisoner or delivered up on his order 
when no longer required for purposes of justice. 
In any event, the property may be delivered to its 
true owner, particularly with the consent of the 
persons from whom it was taken.®® Such return 
may be obtained by motion and order,®^ although 
in some cases the remedy is by action.®^ Where 
papers were voluntarily surrendered to the prose¬ 
cuting attorney, he knowing that they would be used 
as evidence on the trial of the party surrendering 
them, they cannot be recovered pending the trial.®^ 

§ 19. Rearrest or Second Arrest 

The rearrest of a person for an offense for which 
he has been placed In Jeopardy is illegal. 

In accordance with the general rules of criminal 
law, a second arrest for the same offense after an 
acquittal or its equivalent is illegal under the con¬ 
stitutional provisions relating to former jeopardy; 
but a second arrest for the same crime is not il¬ 
legal where the first has fallen down because of 
defect in the indictment, information, or commit¬ 
ment.®*^ A person discharged from custody on habeas 
corpus may not lawfully be arrested again for the 
same cause,®® but this does not mean that he may 
not be rearrested for the same offense when the dis¬ 
charge was for defect in the indictment, information, 
or complaint, or insufficiency of the evidence before 
the committing magistrate, or other defect in the 
commitment.®® The “same cause” in this connection 
means an imprisonment based on the same informa¬ 
tion and proceeding.®*^ A rearrest on a new indict¬ 
ment, information, or complaint is not per se illegal.®® 


§ 20. -After Escape 

a. From officer or person making arrest 

b. After trial and commitment 

a. From Officer or Person Making Arrest 

Where a person lawfully arrested escapes from the 
custody of a peace officer or other person, he may be 
rearrested. 

After an original lawful arrest, whether made 
with or without a warrant, a peace officer may, with¬ 
out process, rearrest a person who has escaped from 
his custody,®® and may to that end, if necessary, 
break the door of a building in which such person 
is hiding, after demanding and being refused admit¬ 
tance,®® or without demand where there is an at¬ 
tempt to make a second arrest on fresh pursuit.®^ 
Where a person, held under criminal process, es¬ 
capes, the warrant by virtue of which he was orig¬ 
inally arrested remains in force, and consequently 
he may be rearrested under such warrant.®® Al¬ 
though there is authority to the contrary,®® it is gen¬ 
erally held that an officer has both a right and a 
duty to rearrest a person who escaped from his cus¬ 
tody, even though such escape was voluntary and 
with the consent of the officer.®^ 

b. After Trial and Commitment 

A person who effects an escape after he has been 
tried and committed may generally be rearrested with¬ 
out a warrant. 

An officer may arrest without a warrant a pris¬ 
oner who has escaped from custody after trial and 
commitment,®® and it has been held that even a pri¬ 
vate person may, without a warrant, arrest a con¬ 
victed felon who has escaped and is at large, since 
he might also, before conviction, have arrested the 
felon.®® Under some statutes, however, a private 


50. Morales v. Vivaldi, 25 Porto Rico 
206—5 C.J. P 435 note 4, p 436 note 
5. 

51. Wise V. Mills. (N.Y.) 189 F. 583, 
110 C.C.A. 563— U. S. V. Parker, (C. 
C.A.N.Y.) 166 F. 137—5 C.J. p 436 
note 6. 

S2u Ferffuson v. XT. S., (D.C.N.Y.) 64 
F. 88, affirmed 78 P. 103, 24 C.C.A. 1 
—5 C.J. p 436 note 7. 

53. State v. Brown, 145 P. 69, 83 
Wash. 100. 

54. Sutton V. Butler, 133 N.Y.S. 936, 
74 Misc. 251. 

55. Sutton V. Butler, supra. 

56. Cal.—^Bx p. Crandall, 2 Cal. 144. 
N.Y.—Sutton V. Butler, 133 N.Y.S. 

936, 74 Misc. 251. 

57. Sutton V. Butler, supra—5 C.J. p 
436 note 14. 

56^ Md.—Cochrane v. State, 6 Md. 
400. 


N.Y.—Hinds v. Parker, 42 N.Y.S. 955, 
11 App.Div. 327—Sutton v. Butler, 
133 N.Y.S. 936, 74 Misc. 251. 

59. U.S.—U. S. V. Colebrook, (D.C. 
Tex.) 52 P.(2d) 307. 

Ala.—^Murphy v. State, 55 Ala. 252. 
Ind.—Gross v. State, 117 N.E. 662, 
186 Ind, 581, 1 A.L.R. 1151. 

Tex.—Conatser v. State, 9 S.W.(2d) 
355, 110 Tex.Cr. 474—^Ex p. Sher¬ 
wood, 15 S.W, 812, 29 Tex.App. 334. 

5 C.J. p 436 notes 16, 17. 

60. Ill.—Cahill v. People, 106 Ill. 621. 
Mass.—Com. v* McGahey, 11 Gray 

194. 

N.Y.—Harft v. McDonald, 1 N.Y.City 
Ct. 181. 

6 C.J. P 437 note 20. 

61. Allen V, Martin, 10 Wend. (N.Y.) 
300, 25 Am,D. 564. 

6i2. Hefler v. Hunt, 112 A. 675, 120 
Me. 10. 


63. Roberts v. State, 14 Mo. 138, 55 
Am.D. 97—5 C.J. p 436 note 18. 

64. Hefler v. Hunt, 112 A. 675, 120 
Me. 10—6 C.J. p 437 note 19. 

65. State V. Pinch, 99 S.B. 409, 177 
N.C. 699—5 C.J. p 437 note 21. 

Custody to secure flue 
One ordered into custody to secure 
the fine and costs in a criminal case, 
who voluntarily escapes, may be re- 
arrested.—State V. McClure, 61 N.C. 
491. 

ZSscape after sentence 
Where a prisoner escapes or runs 
away from court after he has been 
sentenced in a criminal case, he may 
at all times thereafter be rearrested 
for the purpose of serving out the 
original sentence.—^People v. Wein¬ 
stein, 131 N.E. 631, 298 Ill. 264. 

66. Moebus^ Pet., 62 A. 170, 73 N.H. 
350—State v. Holmes, 48 N.H. 377— 
5 C.J. p 437 note 22. 
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person does not have this right of rearrest, at least 
where the act of escape is not itself a felony,®7 and 
even an officer may not arrest without a warrant, 
after escape, unless on fresh pursuit.®® According¬ 
ly, it has been held, in the absence of a statute giving 
him such authority, that a sheriff or any one else 
may not pursue or rearrest an escaped county con¬ 
vict after his escape is complete.®® 

§ 21. -After Illegal Discharge 

A prisoner who has been unlawfully discharged after 
trial and commitment may be rearrested without a war¬ 
rant. 

Where a prisoner has been illegally discharged, or 
released from prison after trial and commitment, 
a peace officer may retake him without process,*^® 
or on the same process,or, if necessary, on process 
issued at the instance of the proper officer.72 Ac¬ 
cordingly, since a sheriff is not vested with any judi¬ 
cial authority or power to grant paroles or reprieves, 
his act in releasing a prisoner is void and the prison¬ 
er may be rearrested,73 and this is true, even though 
the arrest occurs after the time in which the original 
sentence should have been served has expired.74 A 
prisoner who obtains his liberty by means of a void 
order is in effect making an escape, and may con¬ 
sequently be rearrested.75 The fact that the of¬ 


§ 22 

ficer who had custody of the convicted criminal con¬ 
sented to the escape does not estop or disqualify him 
from making the rearrest.76 

§ 22. -After Admission to Bail 

An officer must generally obtain a new warrant In 
order to arrest a person who has been released on 
bail. 

After a prisoner has been admitted to bail an of¬ 
ficer has no right to rearrest him under the same 
process,77 although the bail was insufficient,78 or 
the bail bond was defective or void ;7® but it has al¬ 
so been held that, where a recognizance was void, 
the offender could nevertheless be rearrested under 
the original warrant.®® To authorize a rearrest 
a new warrant should be issued.®^ 

Under the rule that a court which has in its custody 
a person charged with crime has exclusive custody 
and jurisdiction until the question of guilt or in¬ 
nocence is determined, and, if found guilty, until the 
period of imprisonment has expired,®3 and that the 
custody of bail is a continuance of the original im¬ 
prisonment,®® a person while held to bail in one court 
is not subject to arrest under an indictment in an¬ 
other court,®^ unless he has gone into another juris¬ 
diction and is there arrested in accordance with its 
laws.®® It is the duty of the officer to hold the sec- 


67. McCaslin v, McCord, 94 S.W. 79, 
116 Tenn. 690, 8 Ann.Cas. 245. 

69. State v. Paulk, 136 So. 601, 102 
Fla. 886—5 C.J, p 437 note 24. 

On fresh pursuit 

The legal custodian of a prisoner 
has a duty at common law to main¬ 
tain the custody and, if the prisoner 
attempts to escape, to pursue him 
and use every lawful means to recap¬ 
ture and return him to prison, as long 
as he does not lose sight of prisoner. 
—State V. Paulk, 136 So. 601, 102 Fla. 
886 . 

69. State V. Paulk, supra. 

TO. Ark.—Simpson v. State, 19 S.W. 
99, 56 Ark. 8. 

Me.—Hefier v. Hunt, 112 A. 675, 120 
Me. 10. 

6 C.J. p 437 note 25. 

Bearsou for rule 

*Tn civil cases, as in imprisonment 
for debt, the creditor, and not the 
people, is Interested in the prisoner’s 
detention, but in criminal cases the 
people of the whole state have an in¬ 
terest in the due and proper detention 
and punishment of the violators of 
the criminal law, and public interest 
cannot be made subservient to the 
illegal acts of those officers having 
charge of persons convicted of crime, 
and whose duty it is to execute the 
sentence of the court in accordance 
with its final process.”—People v. 


Mallary, 63 N.B. 508, 512, 195 Ill. 582, 
88 Am.S.R. 212, 

Superintendent of convicts 
A superintendent of convicts hav¬ 
ing lawful charge of convicts is em¬ 
powered without a warrant to recap¬ 
ture an escaped prisoner anywhere 
within the borders of the state, and 
hold him until his sentence has fully 
expired, even though the escape was 
the result of negligence and was vol¬ 
untary.—State V. Finch, 99 S.E. 409, 
177 N.C. 599. 

71. Kan.—In re Troy, 72 P. 531, 67 
Kan. 186. 

Tex.—Letcher v. Crandell^ 44 S.W. 
197, 18 Tex.Civ.App. 62. 

72. Pa,—Com. v, Heiffer, 2 Woodw. 
311. 

Tenn.—State v. Endsley, 126 S.W. 
103, 122 Tenn. 647, 135 Am.S.R. 886 
—^McCaslin v. McCord, 94 S.W. 79, 
116 Tenn. 690, 8 Ann.Cas. 245. 

5 C.J. p 437 note 27. 

73. Ark.—^Massey v. Cunningham, 
275 S.W. 737, 169 Ark. 410. 

Me.—^Hefier v. Hunt, 112 A. 675, 120 
Me. 10. 

74. Ark.—^Massey v. Cunningham, 
275 S.W, 737, 169 Ark. 410. 

Md.—^Hopkins v. North, 135 A. 367, 
151 Md, 553, 49 A.L.R. 1303. 

Okl.—^Ex parte Grouch, (Cr.) 233 P. 
780. 

76. Hopkins v. North, 135 A 367, 
151 Md. 553, 49,A.L.R. 1303. 
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7a state V. Pinch, 99 S.B. 409, 177 
N.C. 599. 

77. Porter v. Garmony, 96 S.B. 426, 
148 Ga. 261—5 C.J. p 437 note 28. 

78. Ingram v. State, 27 Ala. 17. 

79. McQueen v. Heck, 1 Coldw. 
(Tenn.) 212. 

80. Clark v. Cleveland, 6 Hill (N. 
Y.) 344. 

81. Collins V. State, 123 S.B. 723, 32 
Ga.App. 450—5 C.J. p 43S note 31. 

se. Taylor v. Taintor, (Conn.) 16 
Wall.(U.S.) 366, 21 L.Ed. 287—In 
re Beavers, (D.C.N.T.) 123 P. 988, 
affirmed 24 S.Ct. 605, 194 U.S. 73, 
48 L.Ed. 882. 

83. Taylor v. Taintor, (Conn.) 16 
Wall.(U.S.) 366, 21 L.Ed. 287. 

84. U.S.—In re Beavers, (D.C.N.Y.) 
125 P. 988, affirmed 24 S.Ct 605, 
194 U.S. 73, 48 L.Ed. S82. 

N.Y.—^Hernandez v. Carnobeli, 11 N. 

Y.Super. 642, 10 How.Pr, 433. 

5 C.J. p 438 note 34. 

Arrest not error 

The fact that defendant was ar¬ 
rested on a capias in another case 
pending against him during the, time 
he was on trial in the instant case 
presents no error.—^Nunez v. State, 
156 S.W. 933, 70 T6X.Cr. 481. 

85. U.S.—^Taylor v. Taintor, (Conn.) 
16 Wall. 366, 21 L.Ea. 287. 

jq-.j.— la. re Troutman, 24 N.J.Law 
634. 
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id process until the prisoner is discharged from 
.e first arrest, and then to execute the second proc- 
;s.86 

It has been held that the trial judge has no au¬ 


thority to order defendant’s arrest and confinement 
during his trial, where he has properly been admit¬ 
ted to bail, unless he has reasonable ground to be¬ 
lieve that he will escape.87 


n. ARREST m CIVIL ACTIONS 
A. NATURE AND PURPOSE OF AND RIGHT TO REMEDY 


23. Nature and Purpose of Remedy 

An arrest in a civil action is the apprehension of a 
irson by civil process to answer the demand against 
m. It is an auxiliary remedy designed to bring a de- 
ndant within the court’s jurisdiction or to keep him 
ithin reach of finai process. 

An arrest in a civil action consists in taking, un- 
sr real or assumed authority, custody of another 
srson for the purpose of holding or detaining him 
) answer a civil demand.^^ More specifically an 
Test in a civil proceeding is the apprehension of 
person by virtue of the lawful authority of mesne 
vil process to answer the demand against him in a 
vil action.so The terms “arrest” and “attachment” 
re often used interchangeably,and, as will be 
lown in § 42, proceedings for arrest are analogous 
) attachment proceedings. 

Arrest is an auxiliary remedy designed to bring 
efendant within the jurisdiction of the court,or 
) keep defendant within the reach of the courts 
nal process,92 Arrest and bail are matters mere- 
r ancillary to the action.^ ^ 

As will be shown in § 43, the remedy by arrest 
I a drastic one and should be granted only on clear 
roof that plaintiff has brought himself within the 
revisions of applicable statutes, 

24, Statutory Provisions 

The right to the remedy by way of arrest In civil 
roceedings is ordinarily a matter of statutory creation 
nd regulation. 

While, as will be seen in the following section, 


the remedy by way of arrest by mesne process in 
civil actions was recognized by the early common 
law, it is now ordinarily a subject of statutory 
enactment in the various jurisdictions and statutes 
abolishing it entirely or in all but specified cases, 
or providing for its availability in particular classes 
of cases or where particular grounds exist,have, 
subject to the restrictions imposed by the various 
state constitutions and to the constitutional guar¬ 
anties of the federal constitution, been upheld, as 
have statutes providing for the exemption from 
arrest of particular classes of individuals-^^ Stat¬ 
utes giving the right to the remedy are to be strict¬ 
ly construed^® although they are to be construed, 
if possible, in such a manner as to prevent them 
from conflicting with the constitutional prohibition 
against imprisonment for debt,^7 which prohibition 
is considered at length in the title Constitutional 
Law § 204 [12 C.J. p 939 note S-p 941 note 35], 
Proceedings for the arrest of a fraudulent debtor 
are proceedings affecting a substantial right within 
the meaning of a saving clause as to pending pro¬ 
ceedings in a repealing act^® 

Federal statute. There is no provision in the 
federal constitution relating to imprisonment for 
debt, as pointed out in § 204 of the title Constitu¬ 
tional Law. Congress has, however, made provi¬ 
sion by statute, embodied in Revised Statutes § 990 
(28 U.S.C.A. § 843), that “no person shall be im¬ 
prisoned for debt in any State, on process issuing 
from a court of the United States, where, by the 
laws of such State, imprisonment for debt has been 


3. U.S.—In re Beavers, (D.C.N.T.) 
125 F. 983, affirmed 24 S.Ct. 605, 
194 U.S. 73, 48 L.Ed. 882. 

M.—^In re Troutman, 24 N.J.Law 
634. 

r. state v. Black, 8 So. 594, 42 La. 
Ann. 861. 

3. Ala.—Davis & Alcott Co. v. 
Boozer, 110 So. 28, 215 Ala. 116, 49 
A.L.R. 1307—Central of Georgia 
By. Co. V. Carlock, 72 So, 261, 262, 
196 Ala. 659. 

r.C.—Stancill v. Underwood, 124 S. 
E. 845, 846, 188 N.C. 475. 

9. State ex rel. Brainard v. Dis¬ 
trict Court of Eighth Judicial Dist. 
In and for Natrona County. 243 P- 


123, 34 Wyo. 388—*5 C.J. p 438 note 
38. 

90. Legrand v. Bedinger, 4 T.B.Mon. 
(Ky.) 539, 540—5 C.J. p 438 note 
40. 

91. Gelles v. Rosenbaum, 252 N.T.S. 
827, 833, 141 Misc. 588. 

92. People ex rel. Wolfe v. Johnson, 
130 N.E. 286, 230 N.Y. 256, revers¬ 
ing 185 N.T.S. 452, 194 App.Div. 
451—Gelles v. Rosenbaum, 252 N. 
Y.S. 827, 141 Misc. 588—5 C.J. p 
438 note 39. 

93. Wessinger v. Duncan, 102 S.E. 
6, 113 S.C. 205. 

94. Mich.—^Dummer v. Nungesser, 
65 N.W. 564, 107 Mich. 481. 
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Okl.—^Light V. Canadian County 
Bank, 37 P. 1075, 2 Okl. 543. 

95. N.Y.—Frost v. Brisbin, 19 Wend. 
11, 32 Am.D. 423. 

Or.—In re Oberg, 28 P. 130, 21 Or. 

406, 14 L.R.A. 577. 

5 C.J. p 440 notes 71, 72. 

96. Del.—^Doane v. Ninos, 123 A. 349, 
2 W.W.Harr. 377. 

Ind,—^Ramsey v. Foy, 10 Ind. 493, 
Porto Rico.—Monllor v. Acosta, 27 
Porto Rico 95. 

5 C.J. p 440 note 73. 

97. In re Holdforth, 1 Cal. 438. 

98. Costello V. Palmer, 20 App.D.C. 

210 . 
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Dr shall be abolished. And all modifications, con¬ 
ditions, and restrictions upon imprisonment for 
debt, provided by the laws of any State, shall be 
applicable to the process issuing from the courts 
of the United States to be executed therein; and 
the same course of proceedings shall be adopted 
therein as may be adopted in the courts of such 
State.” It has broadly been stated that, since the 
enactment of the federal statute, no process to ar¬ 
rest defendant in a civil action can be issued except 
under the state law,^^ and that the statute requires 
the federal courts to conform their proceedings in 
all cases of arrest on mesne process to the mode of 
practice prescribed by the state law.^ It was held 
that the statute rendered a state law applicable not¬ 
withstanding the action was pending and defendant 
had been arrested before the enactment of such 
statute.2 Questions as to the application of state 
laws in respect of imprisonment for debt, in ad¬ 
miralty cases are considered in § 106 b (1) of the 
title Admiralty. 

§ 25. Actions in Which Remedy Available 

a. In general 

b. Actions ex contractu 

c. Actions ex delicto 

d. Actions to recover fines or penalties 

e. Suits in equity 

a. In General 

The remedy by arrest, where provided by statute, 
extends only to those actions which the statute con¬ 
templates. 

While originally at common law it appears that 
a defendant was not liable to be arrested upon 
mesne process for civil injuries unaccompanied by 
force,^ the writ afterward under various enact¬ 
ments became obtainable in all actions for the re¬ 
covery of money, damages, or personal property,^ 
although, as will be shown in § 57 b, it was allowed 
in actions of trespass vi et armis only where the 


particular order of a judge was obtained. The 
statutes in the various jurisdictions now, however, 
ordinarily provide either the specific actions in 
which the writ may be obtained or, as will be con¬ 
sidered in §§ 32-38, the grounds upon which it 
will issue, and it would seem that an arrest in a 
civil action cannot be had in cases not so provided 
for.5 In any event, if, in the absence of statutory 
provision, it may be assumed that it is permissible 
to procure an arrest under the rules of the com¬ 
mon law in a case not provided for by statute, the 
procedure of the common law must be followed, as 
will be shown in § 42. 

Action on judgment Defendant is not, ordina¬ 
rily, liable to arrest in an action on a judgment 
obtained in an action authorizing his arrest, wheth¬ 
er he was ^ or was not arrested therein, but when 
the statute so provides this rule does not apply in 
the case of a foreign judgment.^ 

b. Actions ex Contractu 

While the right to arrest in ail actions ex contractu 
was at an early date engrafted by statute on the com¬ 
mon law, it has commonly been subjected to constitution¬ 
al and statutory restrictions which materially limit it 
and must be observed. 

Although it has been said that contractual debt¬ 
ors are subject to arrest at common law,^ it would 
seem more accurate to state upon the authority of 
other cases in which the development of the law 
on the subject of arrest has been traced, that an 
arrest could originally be had only in certain tort 
actions,^® and that the right to an arrest in an 
action based on contract was conferred by early 
English statutes.il Where a statute fixes a mini¬ 
mum amount which must be due, owing, or claimed 
in order to authorize an arrest, an arrest may not 
be had if the amount is less than that so fixed.i2 
Under the constitutional restrictions which are con¬ 
sidered in the title Constitutional Law § 204 [12 C. 
J. p 939 note 8-p 941 note 35], as well as by ex- 


99. Cooper V. Dungler, (C.C.Ohio) 
6 F.Cas.No.3,192, 4 McLean 257. 

Adoption of subsequent state laws 
The view was expressed that the 
conditions and restrictions imposed 
by state law upon the allowance of 
imprisonment for debt subsequent to 
the act of Jan. 14, 1841 [5 U.S.St at 
L. p 410 c 2] were not adopted by 
such act, and therefore were not in 
force in the United States courts, at 
least if not adopted as a rule thereof. 
—U. S. V. Walsh, (D.aOr.) 28 F.Cas. 
No.16,635. 

1. In re Bergen, (C.C.N.C.) 3 F.Cas. 
No.1,338, 2 Hughes 613—5 C.J. P 
440 notes 67, 68, 


2. Gray v. Munroe, (C.C.Ohio) 10 F. 
Cas.No.5,724, 1 McLean 528. 

3. Del.—Sobolewski v. German, 127 
A. 49, 32 Del. 540. 

Mich.—Clark v. Walcott, 84 N.W. 629, 
125 Mich. 449. 

4. Clark V. Walcott, supra. 

5. Hamilton v. Pacific Drug Co., 139 
P. 642, 78 Wash. 689. 

6. Roy V. Phelps, 75 A. 13, 83 Vt. 
174~—5 C.J. p 442 note 91. 

7. Goodrich v, Dunbar, 17 Barb.(N. 
y.) 644—5 C.J. p 442 note 92. 

8. Uintah Basin Producing & Refin¬ 
ing Co. V. Campbell, 178 N.T.S. 373 
—5 C.J. p 442 notes 93, 94. 
Statutory couditious must exist.— 
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Boyle V. Semenoff, 194 N.T.S. 309, 201 
App.Div. 426. 

9. Hamilton v. Pacific Drug Co., 139 
P. 642, 78 Wash. 689—7 C.J. p 441 
note 85. 

10. Del.—Sobolewski v. German, 127 
A. 49, 2 W.W.Harr. 340. 

Mich.—Clark v. W’alcott, 84 N.W. 
629, 125 Mich. 449. 

11. Sobolewski v. German, 127 A. 49, 
2 W.W.Harr. (Del.) 540. 

12. N.H.—^Blanchard v. Goss, 2 N.H. 
491. 

S.C.—^Edson V. Cheshire, 13 S.C.L. 
385. 

5 C.J. p 441 note 86. 
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§ 25 


press provision of statutes providing that there 
shall be no imprisonment for debt or that there 
shall be no imprisonment except in certain cases, 
an arrest cannot be had in an action of contract 
unless the case falls within an exception made by 
the constitution or statutory provision.i^ in de¬ 
termining whether or not an action is founded on 
contract within the meaning of a statute prohibiting 
an arrest or imprisonment in such an action, the 
test is the nature of the action as determined by 
its substance,and the mere fact that a declara¬ 
tion on a warranty is in form in tort does not pre¬ 
vent the operation of the statutory prohibition 
where the necessary allegations for an action on 
the case are omitted.^^ 

Contract procured or affected by fraud. When 
the statute so provides, defendant is subject to ar¬ 
rest in an action on contract where the making of 
the contract was procured by fraud and deceit, 
or even where defendant is guilty of certain fraud¬ 
ulent acts after the making of the contractUn¬ 
der a statute permitting arrest in an action on 
contract, express or implied, where defendant was 
guilty of a fraud in contracting or incurring the 
liability, the propriety of an arrest in an action to 
recover back money or other property which was 
parted with pursuant to a contract fraudulently 
induced has been recognized.^^ Under some stat¬ 
utes a capias ad respondendum may issue in an ac¬ 
tion in assumpsit arising out of an implied prom¬ 
ise of repayment of money on account of fraud.^9 
Under other statutes, however, whenever a debt 

13. Mich.—^In re Tyson, 32 Mich. 262 
—Matter of Stephenson, 32 Mich. 

60. 

Pa.—Solack v. Stepkovich, 29 Pa. 

Dist. 316. 

Vt.—Parker v. Roberts, 131 A. 21, 99 
Vt. 219, 49 A-I/.R. 13S2—Caldbeck 
V. Simanton, 71 A. 881, 82 Vt. 69. 

5 C.J. p 441 note 88—6 C.J. p 896 note 
73. 

L4. Roy V. Phelps, 75 A. 13, 83 Vt, 

174—Caldbeck v. Simanton, 71 A, 

881, 82 Vt. 69. 

L5. Roy V. Phelps, 75 A. 13, 83 Vt. 

174—Caldbeck v. Simanton, 71 A. 

881, 82 Vt. 69. 

L& In re Ferine, 287 N.T.S. 535, 158 
Misc. 597—^Berkner v. Rubin, 260 
N.Y.S. 747, 145 Misc. 666—5 C.J. p 
446 note 44. 

A.ction of tort see infra § 25 c. 

Fraud as ground for arrest see infra 
§ 38. 

L7. Hill V. Hunt, 20 N.J.Law 476. 

L8. Valentine v. Richardt, 6 N.T.S. 

197, 53 Hun 633—^Lehrer v. Nus- 
baum, 233 N.Y.S. 340, 133 Misc. 
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or obligation has fraudulently been contracted or 
incurred, the proper remedy is an application for 
a ivarrant of arrest and not a capias ad respon- 

dendum.20 

Breach of marriage promise. While in some 
cases the propriety of an arrest in an action for 
breach of promise to marry has been denied on 
the ground that it was not authorized by the gov¬ 
erning statute,2i it has been held or recognized that 
defendant in such an action may be arrested or 
held to bail.22 Where, however, the statute au¬ 
thorizing arrest confers discretionary powers on 
the court, the court has refused to order the ar¬ 
rest of a defendant in an action for breach of 
promise to marry, before judgment, where defend¬ 
ant resided in the jurisdiction and was not shown 
to intend to leave, it appearing that there had been 
no seduction of plaintiff, and defendant not being 
charged with fraud, insolvency, or concealment of 

his property.23 

According to some cases, one who seduces a fe¬ 
male under promise of marriage is subject to ar¬ 
rest, in an action for breach of promise, as hav¬ 
ing fraudulently incurred the obligation for which 
the action is brought, as shown infra § 38. 

What law governs. There is authority for the 
view that even though a contract on which an ac¬ 
tion is brought was made in a jurisdiction where 
defendant cannot be arrested and held to bail, he 
may nevertheless be arrested and held to bail ac¬ 
cording to the law of the place where the action 

20. Hammer v. Ladner, 17 Phila. 
(Pa.) 316. 

211. Drury v. Merrill, 36 A. 835, 20 
R.I. 2—Conlon v. Cassidy, 23 A. 
100, 17 R.I. 518—^Malone v. Ryan, 
14 R.I. 614. 

Female defendant 
In an early case the view was tak¬ 
en that, under the code, a female de¬ 
fendant could not be arrested in an 
action for breach of promise to mar¬ 
ry.—Sicfke V. Tappey, 3 Code Rep. 
(N.T.) 23. 

22. Pa.—^Weaver v. Kline, 12 Pa. Co. 
363. 

Porto Rico.—^Rivera v. Cadierno, 2 
Porto Rico Fed. 355. 

5 C.J. p 444 note 25, p 447 note 46. 
Express exception from statutory 
prohibition 

The propriety of the issuance of a 
capias in an action for breach of 
promise to marry has apparently 
been recognized where a statutory 
provision abolishing imprisonment 
for debt expressly excepted such ac¬ 
tion.—^Keim v. Brumbaugh, 29 Pa. 
Super. 657. 

23. Rivera v. Cadierno, 2 Porto Rico 
Fed. 356—9 C.J. p 343 note 98. 


Bescission and recovery back of con¬ 
sideration 

(1) The view has been taken that 
Civ.Prac.Act § 826 subd 6, which au¬ 
thorizes an arrest in an action on 
contract, express or implied, where 
it is alleged in the complaint that de¬ 
fendant was guilty of a fraud in con¬ 
tracting or incurring the liability 
does not authorize an arrest in an 
action for the return of the price 
paid under a contract, on a rescis¬ 
sion for fraud, where plaintiff has 
received property from defendant 
which plaintiff is under obligation to 
tender or return.—-Walker v. San¬ 
ford, 214 N.T.S. 202, 126 Misc. 597, 
affirmed 216 N.Y.S. 932, 217 App.Div. 
727. 

(2) This view has been questioned 
in a subsequent case, in which it was 
pointed out that in the case of Walk¬ 
er v. Sanford, supra, the complaint 
alleging fraud and demanding a re¬ 
scission was defective because no 
tender was alleged.—^Lehrer v. Nus- 
baum, 233 N.Y.S, 340, 133 Misc. 710. 

12. Kirker v. Larson, 236 N.W. 896, 

254 Mich. 648, 
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is brought on the theory that the right to arrest 
to hold to bail is governed by the lex fori.^^ 

c. Actions ex Delicto 

An arrest may be had in a tort action at common 
law where special circumstances authorizing It exist and 
under statutes expressly permitting It or permitting It 
in particular actions or under particular circumstanc¬ 
es. 

At common law 25 and under express statutory 
provisions in some jurisdictions 26 an arrest of de¬ 
fendant may be had in an action for tort, even 
though there may be a statutory prohibition of 
imprisonment for debt; 27 but both at common 
law 28 and where the statute so provides,29 to 
justify the remedy some special ground therefor 
must be shown although a showing of special 
ground is unnecessary under statutes conferring 
the right to the remedy in general terms as to 
tort actions or to tort actions of a particular char- 
acter,20 and this may be true whether the tort was 
committed within the jurisdiction or elsewhere, 
and without regard to the amount in controversy.22 

The special ground or cause ordinarily relied on 
is nonresidence of defendant, or facts and circum¬ 
stances from which it may be inferred that de¬ 


§ 25 

fendant may not be in the jurisdiction to answer 
the judgment.28 

Election of remedy and right to waive tort 
Where plaintiff has an election to bring his ac¬ 
tion either ex contractu or ex delicto, the arrest 
of defendant being prohibited in the former case 
and allowed in the latter, there is authority for the 
view that he cannot subject defendant to arrest 
and imprisonment by electing to sue in tort.^^ 
Where, however, the action is to recover damages 
for a distinct tort, although one growing out of 
the existence of a contract, plaintiff, by disaffirming 
the contract and proceeding against defendant for 
his fraudulent or tortious conduct, may render him 
liable to arrest.25 The right of arrest is not af¬ 
fected by the mere fact that, in an action founded 
in tort, a contract is alleged by way of induce¬ 
ment,2 6 nor by the fact that the tort might have 
been waived and the suit brought in assumpsit.27 

Injury to person or character generally. Some 
statutory provisions permit the arrest of defendant 
in an action for an injury to the person 28 or in 
an action for an injury to the person or charac- 
ter.29 There is authority for the view that ^'in- 
jury to person,” as used in a statute authorizing 
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S4, Smith V. Spinola, 2 Johns. (N.Y.) 
198. 

25. Del.—Sobolewski v. German, 127 
A. 49, 2 W.W.Harr. 540. 

Mich.—Clark v. Walcott, 84 N.W. 629, 
125 Mich. 449. 

2G< Morris v. Graher, 261 N.Y.S. 260, 
145 Misc. 465. 

27. Armstrong v. Ayres, 19 Conn. 
540—5 C.J. p 439 note 46. 

28. Clark v. Walcott, 84 N.W. 629, 
125 Mich, 449. 

29. Siris v. Bialy, 136 A. 431, 5 N.J. 
Misc. 345—5 C.J. p 443 note 96, P 
444 notes 5, 7. 

sa Wert V. Strouse, 38 N.J.Law 184 
—5 C.J. p 443 note 97. 

In New York 

(1) In a case decided in the su¬ 
preme court, special term, under Civ, 
PractAct § 826, the view was ex¬ 
pressed that usually in an action of 
tort for the recovery of unliquidated 
damages, defendant will not he ar¬ 
rested and held to bail unless some 
special ground is shown or special 
circumstances appear making it nec¬ 
essary that he be kept within reach 
of justice, and that the special cir¬ 
cumstances ordinarily relied on are 
nonresidence of defendant and cir¬ 
cumstances from which it may be in¬ 
ferred that defendant may not be in 
the jurisdiction to answer the judg¬ 
ment when rendered.—Gelles v. Ros¬ 
enbaum, 252 N.Y.S. 827, 141 Misc. 
588. 


(2) In a later case in a county 
court, however, the court took the 
view, after considering Gelles v. Ros¬ 
enbaum, supra, that an order of ar¬ 
rest may be granted under Civ.Pract. 
Act § 826 without a showing of spe¬ 
cial circumstances.—^Morris v. Gra- 
ber, 261 N.Y.S. 260, 145 Misc, 465. 

31. Washington L. Ins. Co. v. Scott, 
110 N.Y.S. 49, 57 Misc. 492 —Brown 
V, Ashbough, 40 How.Pr.CN.Y.) 
226. 

32. Benie v. Wayne Cir. Judge, 118 
N.W. 369, 154 Mich. 591. 

33. Yitalano v. RofCo, 130 A. 815, 3 
N.J.Misc. 1130—5 C.J. p 443 note 96 
[c], p 444 note 15. 

34. N.Y.—Levy v. Appleby, 1 N.Y. 
City Ct. 258, 

Pa,—Connolly v. Evans, 4 Pa.Co. 300 
—^Bowen v, Burdick, 3 Pa.L.J.R. 
226, 5 Pa.L.J. 113—^Hammer v. Lad¬ 
ner, 17 Phila. 315—McCauley v. 
Salmon, 14 Phila. 131—Eager v, 
Radley, 1 Phila. 47—Cornog v, De¬ 
laney, 11 Wkly.N.C. 575—Philadel¬ 
phia Coal Co, V. Huntzinger, 6 
Wkly.N.C. 300. 

Porto Rico.—^Rivera v, Cadierno, 2 
Porto Rico Fed. 365. 

Secovesy on contract in action for 
tort commenced by capias 
Where an attorney who took a con¬ 
veyance from his client's son under 
an agreement with the client to man¬ 
age the property failed to apply rents 
on a mortgage and a foreclosure of 
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the mortgage resulted, and the at¬ 
torney thereafter acknowledged in 
writing his liability to hi,^ client for 
his negligence, there could not be a 
recovery based on the agreement, ev¬ 
idenced by such writing, in an action 
against the attorney sounding in tort 
and commenced by capias; an ac¬ 
tion to recover on the agreement so 
evidenced would necessarily be on 
contract on waiver of the tort.—Case 
V. Ranney, 146 N.W. 943, 173 Mich. 
673. 

3'5. Sedgebeer v. Moore, Brightly 
(Pa.) 197, 1 Phila. 116—Try on v. 
Hassinger, 1 Pa.L.J.R. 184, 2 Pa, 
L.J. 43—5 C.J. p 443 note 2. 

33. N.Y.—Keeler v, Clark, 18 Abb. 
Pr. 154—McDuffie v. Beddoe, 7 
Hill. 578. 

Porto Rico.—^Rivera v. Cadierno, 2 
Porto Rico Fed. 355. 

Wis.—Cotton V. Sharpstein, 14 Wis 
226, 80 Am.D. 774—^In re Mowry, 
12 Wis. 52. 

6 C.J. p 443 note 3. 

37. Alexander v. Goldstein, 13 Pa. 
Super, 518—5 C.J. p 443 note 4. 

38. La.—^Block v. Bannerman, 10 
La.Ann. 1. 

Pa.—Lawrence v. Johnson, 29 Pa. 
Dist. 17. 

S.C.—Stidham v. Du Bose, 121 S.E. 

791, 128 S.C. 318, 33 A.L.R. 645. 

6 C.J. p 444 note 16. 

39. Wagner v. Lathers, 26 Wis. 436 
—5 C.J. p 444 note 16. 
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an arrest in an action for such injury, includes 
all injuries which may be suffered in respect of 
any rights of person, absolute or relative.^ ^ It has 
been held, however, that '^injury to person” is not 
the equivalent to '"injury to personal rights” and 
that the phrase does not include the relative as well 
as the absolute rights of the person.'^^ A statutory 
provision authorizing arrest in an action for in¬ 
jury to character has reference only to actions for 
libel and slander, the established remedies for such 
in injur 3^'^2 

Notwithstanding an arrest is authorized in an ac- 
:ion for personal injury, under some statutes at 
east, the issuance of an order of arrest rests in the 
jound discretion of the court, as shown infra § 57. 

In accordance with the general rule in actions 
:or torts, under some statutes or rules of practice, 
lefendant may not be arrested and held to bail 
vithout a showing of a special cause or ground. 
The special circumstances ordinarily relied on are 
lonresidence of defendant, or facts and circum- 
tances from which it may be inferred that defend- 
,nt may not be in the jurisdiction to answer the 
udgment when rendered.^^ 


Injuries caused hy negligence. There is author¬ 
ity for the view that in an action to recover dam¬ 
ages for personal injuries it is not necessary, in 
order to render defendant liable to arrest, that 
the injury complained of should be willful; it is 
sufficient to authorize defendant's arrest that the 
injury was caused through his negligence.'^^ 

Assault and battery and mayhem. Under some 
statutes defendant may be arrested and held to 
bail in an action for assault and battery.*^® This 
rule has been recognized under a statute permitting 
an arrest in an action for a personal injury.47 
Some statutes authorizing an order to hold to 
bail in certain cases do not, however, authorize 
such an order in an action founded on a simple as¬ 
sault and battery, without a showing of special 
cause, and in some earlier cases the courts rec¬ 
ognized a like rule without referring to any statu¬ 
tory provision.^^ Under some statutes or rules of 
practice it has been held or recognized that defend¬ 
ant may be arrested and held to bail in an action 
for an outrageous or violent battery, without a 
showing of special cause.^O In determining wheth¬ 
er or not acts relied on constitute an “outrageous 


0. Hoover v. Palmer, 80 N.C. 313— 
6 C.J. p 444 note 16 [a]. 

Proceedings for divorce or alimony 
as actions for personal injury see 
infra § 25 e. 

1. "Wagner v. Lathers, 26 Wis. 436 
—5 C.J. p 444 note 16 [a]. 

2. Wagner v. Lathers, supra. 

3. Siris v. Eialy, (N.J.Sup.) 136 A. 
431—5 C.J. p 444 notes 5, 7. 

1 New York 

(1) In a case decided in the su- 
reme court, special term, under 
iv.Pract.Act § 826 subd 2, the view 
as expressed that in an action of 
)rt for the recovery of damages for 
Ljury to the person, except in cases 
* mayhem, atrocious battery, seduc- 
on, or similar outrageous or ex- 
eme acts, defendant will not be ar- 
isted and held to bail, unless some 
>ecial ground or special circum- 
ances appear making it necessary 
lat he shall be kept within reach of 
istiee.—Gelles v. Rosenbaum, 252 
.Y.S. 827, 141 Misc. 688. 

(2) The view was expressed that 
e special circumstances ordinarily 
lied on are nonresidence of defend- 
it and circumstances from which it 
ay be inferred that defendant may 
►t be in the jurisdiction to answer 
e judgment when rendered.—Gelles 

Rosenbaum, supra. 

(3) In a later case in a county 
urt, however, the view was ex- 
essed that in Gelles v. Rosenbaum, 
pra, the court merely held that the 
anting of an order of arrest is ad-. 


dressed to the discretion of the 
court, and it was held that an order 
of arrest may be granted in an action 
for personal injury without a show¬ 
ing of special circumstances, such as 
the fact that defendant is a nonres¬ 
ident of the state or is about to de¬ 
part therefrom.—^Horris v. Graber, 
261 N.Y.S. 260, 145 Misc. 465. 

(4) The view was expressed that 
in such case, whether or not defend¬ 
ant is a nonresident is not necessa¬ 
rily in issue although the question 
may be considered if the facts relied 
on are otherwise insufficient.—^IMor- 
ris V. Graber, supra. 

44. Vitalano v. Roffo, 130 A. 815, 3 
N.J.Misc. 1130—5 C.J. p 444 note 
15. 

45. N.Y.—^Ritterman v. Ropes, 52 N. 
Y.Super. 236, 7 N.T.Civ.Proc. 392. 

S.C.—Stidham v. Du Bose, 121 S.E. 

791, 128 S.C. 318, 33 AL.R. 645. 
Gross negligence or willful injury 
In an action to recover for a per¬ 
sonal injury alleged to have resulted 
from gross negligence or willful act, 
Act June 13, 1836 § 3 (P.L. p 572) au¬ 
thorized the issuance of a capias ad 
respondendum where plaintiff could 
swear to damages to a certain 
amount.—^Peifley v, Drumheller, 29 
Pa.Dist. 652. 

46. Pease v. Pendell, 23 N.W. 827, 
57 Mich. 315—5 C.J. p 444 note 17. 

47. Davids v. Brooklyn Heights R. 
Co., 93 N.Y.S. 285, 104 App.Div. 23, 
reversing 92 N.Y.S. 220, 45 Misc. 
208—5 C.J. p 444 note 17. 
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Necessity for showing special 
ground 

In a case decided under the early 
Code § 179, which authorized an ar¬ 
rest in an action for injury to per¬ 
son, the view was taken that, in the 
exercise of discretion under such pro¬ 
vision of the code, an order of ar¬ 
rest should not be granted in an ac¬ 
tion for a simple assault and battery, 
in the absence of a showing of spe¬ 
cial cause.—Davis v. Scott, 15 Abb. 
Pr.CN.Y.) 127. 

48. Van de Velde v. Colie, 162 A 
645, 8 N.J.Misc. 782. 

48. Zimmerman v. Chrisman, 7 Hill 
(N.Y.) 153—5 C.J. p 444 note 9. 

50. N.Y.—Davis v. Scott, 15 Abb.Pr. 
127. 

Pa.—Orzel v. Cominsky, 44 Pa.Co. 
703. 

5 C.J. p 444 note 6. 

Xu New Jersey 

(1) The view stated in the text 
has been taken in several cases, in¬ 
cluding a case in the supreme court, 
under 3 Comp.St.(1910) p 4068 § 
56.—^Keegan v. Carhart, 147 A. 841, 
106 N.J.Law 30—Masucci v. Tierno, 
135 A. 550, 5 N.J.Misc. 23. 

(2) A like view was taken in re¬ 
spect of outrageous battery or may¬ 
hem under an earlier statute or rule. 
— ^Work V. Straus, 38 N.J.Law 184— 
5 C.J. p 443 note 96 [b], p 444 note 6. 

(3) In a case decided in the cir¬ 
cuit court, however, the contrary 
view was taken under 3 Comp. St. 
(1910) p 4068 § 56.—Jacobs v. Cos¬ 
tanza, (N.J.Cir.Ct.) 136 A. 807. 
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battery” within the meaning of a statute author¬ 
izing the issuance of an order to hold to bail in 
an action founded on an outrageous battery or may¬ 
hem, the view has been taken that the phrase "out¬ 
rageous battery,” as used in such statute, has a leg¬ 
islative meaning and that since the phrase is used 
in connection with the word "mayhem” the rule of 
statutory interpretation, noscitur a sociis, applies,51 
and that, in order to constitute an "outrageous bat¬ 
tery,” the act or acts complained of must be of a 
character akin to mayhem and must be malicious.52 

Death by wrongful act There is authority for 
the view that an action by a personal representa¬ 
tive to recover for the death of his decedent by 
wrongful act is not an action for an injury to the 
person either of plaintiff or of his decedent and, 
therefore, that defendant is not subject to arrest 
under a statute authorizing an arrest in an action for 
injury to person.53 The right of a father to resort 


to a writ of capias ad respondendum in an action 
by him for the death of his minor child, caused by 
negligence has, however, been recognized under 
some statutes.54 

False imprisonment and malicious prosecution. 
Under some statutes or rules of practice, defend¬ 
ant may be arrested and held to bail in an action 
for false imprisonment,55 or malicious prosecu- 
tion.53 The propriety of an arrest in such cases 
has been recognized under a statute authorizing 
an arrest in an action for injury to the person or 
for personal injury.57 It has been held or recog¬ 
nized in some cases that, in the absence of a 
showing of special cause, defendant should not 
be held to bail in an action for false imprison- 
ment,58 or for malicious prosecution.53 In New 
York conflicting views have been expressed as to 
the necessity for a showing of special circumstanc¬ 
es in this type of cases.5^ 


51. Haglich V. Ceverlere, 146 A. 591, 

105 N.J.Law 521—Stumbfl v. Dat- 

ton, 165 A. 723, 11 N.J.Misc. 331. 

52. Haglich v. Ceverlere, 146 A. 591, 

105 N.J.Law 521. 

Acts not constituting outrageous 
battery 

(1) An attack by defendant on 
plaintiff, which resulted in injuries to 
plaintiff’s shoulder, arm, and back, 
which injuries are not shown to be 
so extensive as to render the attack 
mayhem, is not an outrageous bat¬ 
tery within the meaning of the stat¬ 
ute.—Stumbfl V. Datton, 165 A. 723, 
11 N.J.Misc. 331. 

(2) Where defendant’s automobile 
struck plaintiff who as a result sus¬ 
tained various injuries, there was not 
an outrageous battery within the 
meaning of the statute as it did not 
appear that the act or acts complain¬ 
ed of were of a character akin to 
mayhem or that they were malicious. 
—Haglich V. Ceverlere, 146 A. 591, 
105 N..T.Law 521. 

(3) The forcible embrace of a wo¬ 
man is not of itself an outrageous 
battery justifying an order to hold 
the offender to bail.—Jacobs v. Cos- 
tansa, (N.J.Cir.Ct.) 136 A. 807. 

(4) A mere showing that defend¬ 
ant beat, wounded, and illtreated 
plaintiff, with force and arms, did 
not establish an outrageous battery 
or mayhem.—Siris v. Bialy, (N.J. 
Sup.) 136 A. 431. 

Acts constituting outrageous bat¬ 
tery 

In a case in which the question was 
as to the right to commence an ac¬ 
tion by attachment against proper¬ 
ty of defendant under a statutory 
provision conferring such right 
where plaintiff establishes facts on 
which he would be entitled to an or¬ 
der to hold defendant to bail, it was 


held that there was an outrageous 
battery within the meaning of the 
statutory provision as to holding to 
bail where it was shown that de¬ 
fendant attacked plaintiff’s wife with 
a gun and shot her, and that she died 
instantly as a result of such shoot¬ 
ing.—Messina v. Petroli, 167 A. 767, 
11 N.J.Misc. 583. 

53. Gibbs v. Larrabee, 23 Wis. 495— 
5 C.J. p 445 note 34. 

Injury to person or property 
An action under Rev.Code (1915) § 
4155 by a widow to recover for the 
wrongful death of her husband was 
not based on injuries to deceased 
where no action was brought by him 
during his lifetime, and was not an 
injury to property, and plaintiff could 
not claim the benefit of the proviso 
in § 4093, and that, under the cir¬ 
cumstances a capias ad responden¬ 
dum was not permissible as the 
foundation of the action.—Sobolew- 
ski V. German, 127 A. 49, 2 W.W.Harr. 
(Del.) 540. 

In New York 

(1) The view was taken that an 
action by a personal representative 
for death by wrongful act was not 
an action for injury to person within 
the meaning of the early Code § 179. 
—Ryall V. Kennedy, 52 How.Pr. 517. 

(2) In a case decided under the 
code of civil procedure, the contrary 
view was taken in view of § 3343 
[now Gen. Construction L. § 37-a], 
defining “personal injury” as an in¬ 
jury to the person of plaintiff or an¬ 
other.—Haines v. Jeroloman, 2 Mc¬ 
Carty Civ.Proc. 196. 

54!. Lawrence v. Johnson, 29 Pa.. 
Dist. 17. 

55. La.—^Wilder v. Brush, 7 La.Ann. 
657. 

Mass.—^Jones v. Kelly, 17 Mass. 116., 
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53. N.T.—Dempsey v. Lepp, 52 
How.Pr. 11. 

Pa.—Nash v. Bloom, 10 Pa.Co. 358. 
5 C.J. p 444 note 24—6 C.J. p 896 
note 79. 

57. La.—^Wilder v. Brush, 7 La.Ann. 
657. 

I N.Y.—Morris v. Graber, 261 N.Y.S. 
2G0, 145 Misc. 465—Gelles v. Rosen¬ 
baum, 252 N.Y.S. 827, 141 Misc. 
588. 

5 C.J. p 444 note 24. 

58. Duffleld V. Smith, 6 Binn.(Pa.) 
302—5 C.J. p 444 note 10. 

5&. Benson v. Bennett, 25 N.J.Law 
166. 

60. View that special circumstances 
must be shown 

In a case decided in the supreme 
court, special term, under Civ.Pract. 
Act § 826 subd 2, in which the action 
was one for false imprisonment, 
which action, it was recognized, was 
an action for personal injury within 
the meaning of such subdivision, the 
view was expressed that in an action 
for unliquidated damages for per¬ 
sonal injury, other than for mayhem, 
atrocious battery, seduction, or sim¬ 
ilar outrageous or extreme acts, de¬ 
fendant will not be arrested and held 
to bail unless some special ground is 
shown or special circumstances ap¬ 
pear making it necessary that he 
shall be kept within reach of justice. 
—Gelles V. Rosenbaum, 252 N.Y.S. 
827, 141 Misc. 588. 

View that special circumstances need 
not be shown 

In an action for malicious prose¬ 
cution, decided in a county court, in 
which Gelles v. Rosenbaum, 252 N. 
Y.S. 827, 141 Misc. 588, was carefully 
considered, it was held that an or¬ 
der of arrest could be granted with¬ 
out showing the existence of special 
circumstances.—Morris v. Graber, 
261 N.Y.S. 260, 145 Misc. 465. 
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Libel and slander. Under some statutes defend¬ 
ant is subject to arrest in an action for libel or 
slander, and the propriety of an arrest has been 
recognized under a statute authorizing arrest in an 
action for injury to person or character,63 or for 
personal injury.®^ 

While, under some statutes or on general prin¬ 
ciples of law, it has been held or recognized that, 
even without a showing of special cause, defend¬ 
ant may be arrested or held to bail in an action 
of libel 65 or slander,66 it has also been held or 
recognized that, unless special cause is shown, de¬ 
fendant will not be held to bail in an action for 
libel 67 or slander,63 except slander of title.63 Spe¬ 
cial causes, which have been recognized as ground 
for holding to bail, are a showing of special dam¬ 
ages,76 or a showing that defendant is a transient 
person who resides out of the state 7i or who is 
about to leave the state.72 

Seduction. Some statutes or rules of practice au¬ 
thorize arrest or holding to bail in an action for 
seduction, where the action is brought by the wo¬ 
man herself 73 or where it is a per quod action 
brought by her father,74 although a contrary view 
has been taken in the latter class of cases under 
a statutory provision authorizing arrest in an ac¬ 
tion for an injury to person or characterJ^ 

The propriety of commencing by a writ of capias 
an action on the case for the seduction of plain¬ 
tiff’s wife has been recognized.76 


There is authority for the view that defendant 
in an action for seduction is subject to arrest and 
to be held to bail without a showing of special 

cause 77 

A statute authorizing an order to hold to bail in 
an action founded on seduction does not authorize 
such an order where the acts of sexual intercourse 
relied on were the result of violence and force and 
the promises or solicitation in respect of marriage 
occurred after such intercourse.73 

According to some cases one who seduces a fe¬ 
male under promise of marriage is subject to ar¬ 
rest, in an action for breach of promise, as having 
fraudulently incurred the obligation for which the 
action is brought, as shown infra § 38. 

Alienation and criminal conversation. Defend¬ 
ant in an action for criminal conversation is sub¬ 
ject to arrest under some statutes,79 including a 
statute authorizing arrest in an action for injury 
to person,30 without a showing of special circum- 
stances.6i 

The propriety of an arrest, in an action for en¬ 
ticing a woman’s husband from her has been rec¬ 
ognized under some statutes.33 

Under some statutes an order to hold to bail 
may not be issued, without a showing of special 
circumstances, in an action for alienation of af¬ 
fections of plaintiff’s wife,63 or for enticing away 
and seducing plaintiff’s wife.34 


61. Moore v. Green, 73 N.C. 394, 21 
Ain.R. 470—5 C.J. p 444 note 21. 

Injury to character 

(1) Under the early Code § 179 
subd 1, providing for arrest where 
the action is for an injury to charac¬ 
ter, it was recognized that an order 
of arrest was permissible in an ac¬ 
tion for libel.—Knickerbocker L. Ins. 
Co. V. Ecclesine, 6 Abb.Pr.(N.S.) 9, 
affirmed 34 N.T.Super. 76, 11 Abb.Pr. 
(N.S.) 385, 42 How.Pr. 201. 

(2) The view was expressed, how¬ 
ever, that the order should not be Is¬ 
sued in the absence of a showing of 
special cause.—Knickerbocker L. Ins. 
Co. V. Ecclesine, supra. 

92. Crandall v. Jacob, 48 N.T.S. 279, 
22 App.Div. 279—5 C.J. p 444 note 
22 . 

53. Blakelee v. Buchanan, 44 How. 
Pr.(]Sr.T.) 97—5 C.J. p 444 notes 21, 
22 . 

54. Juskovitz v. Rafsky, 130 N.T.S. 
839—5 C.J. p 444 notes 21, 22. 

35. Blakelee v. Buchanan, 44 How. 
Pr.(N.Y.) 97—^Baker v. Swackha- 
mer, 5 How.Pr.(N.Y.) 251. 

66. Peareson v. Picket, 12 S.C.L. 
472—5 C.J. p 444 note 13, 


67. Clason v. Gould, 2 Cai.(N.Y.) 
47—5 C.J. p 444 note 12—6 C.J. p 
896 notes 85-87. 

68. Clason v. Gould, supra—5 C.J. 
p 444 note 13—6 C.J. p 896 notes 
85-87. 

69- Clason v. Gould, supra—5 C.J. 
p 444 note 14. 

70. McCawley v. Smith, 4 Yeates 
(Pa.) 193—Scott v. Crum, 1 Fear- 
son (Pa.) 896—6 C.J. p 896 note 
86 . 

71- Van Vecton v. Hopkins, 2 Johns. 
(N.Y.) 293. 

72. Boyne v. Barker, (B.C.) 7 F.Cas. 
No.4,055, 4 CranchC.C. 475—6 C.J. 
p 896 note 86. 

73. Hood V. Sudderth, 16 S.E. 397, 
111 N.C. 215. 

74. N.J.—Logan v. Lawshe, 41 A. 
751, 62 N.J.Law 667. 

Pa.—Wenner v. Katzion, 24 Pa.Bist 
41. 

5 C.J. p 446 notes 27, 29. 

Injury to person 

Seduction of his daughter has been 
regarded as an injury to the person 
of the father within the meaning of 
a statute authorizing arrest in an ac- j 
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tion for injury to the person.—^Hoov¬ 
er V. Balmer, 80 N.C. 313. 

75. Wagner v. Lathers, 26 Wis. 436. 

76. Tatter v. Pitkin, 29 A. 370, 66 
Vt. 300. 

77. Logan v. Lawshe, 41 A. 751, 62 
N.J.Law 567—5 C.J. p 443 note 96 
[b], p 444 note 6. 

78. Van de Velde v. Colle, 162 A. 
645, 8 N.J.Misc. 782. 

79. Von Borstel v. Kranz, 215 N.Y. 
S. 241, 216 App.Biv. 392—5 C.J. p 
444 note 19. 

80. Straus vU Schwarzwaelden, 17 
N.T.Super. 627—5 C.J. p 444 note 
19. 

81. Straus v. Schwarzwaelden, su¬ 
pra. 

82. Breiman v. Paasch, 7 Abb.N, 
Cas.(N.Y.) 249. 

Willful alienation of husband's af¬ 
fections is “willful injury to person 
and property.”—^Holmstrom v. Wall, 
(S.B.) 268 N.W. 423. 

83. Hufty V. Wilson, 74 A. 137, 78 N. 
J.Law 241—^Hand v. Nolan, 136 A. 
430, 1 N.J.Misc. 428. 

84. Vitalano v. Roffo, 130 A. 815, 3 
N.J.Misc. 1130. 
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Conversion of, injury fo, or recovery of prop¬ 
erty, According to some early cases, defendant in 
an action of trover and conversion is subject to 
arrest and to be held to bail,^5 and, by statute in 
various jurisdictions, defendant’s arrest is author¬ 
ized in an action for an injury to, or the wrongful 
taking, detention, or conversion of personal prop- 
erty.s® 

Injuries to real estate. Whether the statutes, au¬ 
thorizing the arrest of defendant in civil cases, ap¬ 
ply to actions to recover the possession of, or for 
injuries to, real estate depends upon the wording 
of the particular statutes. In some jurisdictions 
the right to arrest in such actions is denied.^*^ 
Under other statutes the propriety of an arrest in 
such actions has been recognized. 

Fraud or deceit. Statutes regulating the matter 
of arrest or imprisonment for debt frequently per¬ 
mit the arrest or holding to bail of defendant in 
an action for fraud or deceit and, where defend¬ 
ant, by fraud and deceit, has procured the making 
of a contract, sometimes permit arrest in an action 
on the contract, as is shown supra § 25 b, or in 
an action for damages for the fraud or deceit.^® 
So also an arrest is permissible in an action for 
deceit in making a false representation as to the 
financial condition of a third person where the ap¬ 


plicable statute authorizes arrests in actions to re¬ 
cover damages for fraud or deceit.^i 

Under some statutes defendant is subject to ar¬ 
rest in an action for fraud or deceit without show¬ 
ing a special cause.^^ 

In order to authorize an arrest the elements of 
actionable fraud must exist.^S 

Where the complaint states facts which consti¬ 
tute a cause of action for fraud or deceit, an or¬ 
der of arrest may be issued, even though the de¬ 
mand for judgment asks for equitable relief which 
could not, on the facts alleged, be granted.^^ 

d. Actions to Recover Pines or Penalties 

Under some statutes arrest is permissible in an ac¬ 
tion to recover a fine, penalty, or forfeiture. 

Under some statutes an order of arrest may be 
granted in an action to recover a fine, penalty, or 
forfeiture,^5 or when the penalty constitutes a 
debt fraudulently incurred.^^ An action to enforce 
a statutory forfeiture is not an action on a con¬ 
tract within the meaning of a statute prohibiting 
arrest in an action on contract express or implied.^ 

The action must be to recover a penalty and not 
be merely of a penal nature.Of course, an or¬ 
der of arrest cannot be issued in such action in the 
absence of a statute authorizing it.^^ 


S5. N.T.—Schermerhorn v. Jones, 1 
How.Pr. 147. 

Pa.—^Emerson v. Dow, 11 Wkly.N.C. 
270. 

5 C.J. p 445 note 37—6 C.J. p 896 note 
80. 

36. Keener v. Spang, 39 N.Y.S. 127, 
5 App.Div. 237—5 C.J. p 445 note 
39. 

87. Bridges v. Taylor, 8 S.B. 893, 

102 N.C. 86, 3 L.R.A. 376—5 C.J. P 
446 note 40. c 

88. N.Y.—^People v. Fargo, 38 N.Y.S. 

1004, 4 App.Div. 544—Welch v. 

Winterburn, 14 Hun 518—^Bruce v. 
Kelly, 5 Hun 229. 

Vt.—^Barnes v. Tenney, 52 Vt 557. 
5 C.J. p 446 notes 42, 43. 

2Saxlier statute 

In New York an earlier statute au¬ 
thorizing arrest did not apply to cer¬ 
tain actions concerning real proper¬ 
ty.—^Merritt v. Carpenter, 3 Abb.Dec. 
285, 3 Keyes 142, reversing 30 Barb. 
61—^Fulerton v. Fitzgerald, 18 Barb. 
441—^Brush v. Mullen, 12 Abb.Pr. 242 
—Gi'iswold V. Sweet, 49 How.Pr. 171 
—5 C.J. p 446 note 41. 

88. Mich.—People v. Judge Detroit 
Super.Ct., 40 Mich. 169. 

N.Y.—Oakes Mfg. Co. v. Huestis, 186 
N.Y.S. 150. 

8 C.J. p 446 note 44—6 C.J. p 896 
notes 77, 78. 

Capias ad respondendum may is¬ 


sue in an action on the case for 
fraud under Comp.L.(1929) § 14074. 
—Kirker v. Larson, 236 N.W. 896, 254 
Mich. 648. 

Praudulent conversion 
A party defrauded by defendant’s 
failing to deposit money, converting 
it instead, may bring a tort action 
and have defendant arrested.—^How¬ 
ard V. Chapman, 141 A. 686, 101 Vt, 
152. 

A broken promise is not a fraud, 
authorizing arrest.—^Howard v. Chap¬ 
man. 141 A. 686, 101 Vt. 152. 

SO. Merlau v. Kalamazoo Cir. Judge, 
147 N.W, 503, 180 Mich. 393—5 C.J. 
p 446 note 44. 

81. Hazlett v. Gill, 27 N.Y.Super. 
627, 19 Abb.Pr. 353—5 C.J. p 446 
note 44 [b], p 458 note 53, 

92. Hazlett V. Gill, supra—5 C.J. p 
446 note 44, p 483 note 21 [d]. 

93. Leber v. Dietz, 22 Misc. 524, 49 
N.Y.S. 1002—5 C.J. p 446 note 44 
[d]. 

Damage or injury 
In order to authorize an order of 
arrest it must appear that plaintift 
has suffered injury or damage as a 
result of the alleged fraud.—^Peter¬ 
son v. Kirby. 183 N.Y.S. 89, 192 App. 
Div. 707. 

94. Redfleld v. Frear, 9 Abb.Pr. (N. 
S.)(N.Y.) 449. 


85. D.S.—U. S. V. Banister, (C.C.Vt.) 
70 F. 44—D. S. V. Walsh, (D.C.Or.) 
28 P.Cas.No.16,635, 1 Abb. 66. 

Deady 281. 

Md.—State v. Mace, 5 Md. 337. 

N.J.—Champion v. Pierce, 11 N.J. 
Law 196. 

N.Y.—Staub V. Henry, 44 N.Y.S. 954, 
16 App.Div. 476, reversing 41 N.Y. 
S. 831, 18 Misc. 99—^Buffalo v. Ray, 
1 N.Y.St. 730—Watts v. Taylor, 13 
Johns. 305. 

S.D.—Deadwood v. Allen, 68 N.W. 

333, 9 S.D. 221. 

5 C.J. p 447 note 50. 

96. U. S. V. Walsh, (D.C.Or.) 28 F. 
Cas.No.16,635, 1 Abb. 66, Deady 
281—5 C.J. p 447 note 51. 

97. U. S. V. Banister, (C.CVt.) 70 
F. 44—5 C.J. p 439 note 5w 

98. Glens Falls Paper Co. v. White, 
58 How.Pr.(N.Y.) 172—5 C.J. p 
447 note 52. 

99. U.S.—^U. S. V. Mundell, (C.C. 
Va.) 27 F.Cas.No.15,834, 1 Hughes 
415. 

Ky.—Clay v. Swett, 4 Bibb 255. 

La.—Saul v. Ailier, l Mart. 21. 

Mass.—Commonwealth v. Cheney, 6 
Mass. 347. 

N.J.—Oliver v. Larzaleer, 5 N.J.Law 
605—^Dallas v. Hendry. 3 N.J.Law 
527. 

5 C.J. p 447 note 53. 
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e. Suits in Equity 

The fact that an action is brought In a court of 
equity does not necessarily prevent an arrest under stat¬ 
utory provisions authorizing arrest. 

It seems that the question whether defendant in 
an equitable action may be arrested depends not 
so much upon the form of the action as upon the 
nature of the relief sought. Thus it has been held 
that, if, in an action for the recovery of money, 
the facts stated in plaintiff’s affidavit bring the case 
within the provisions of the statute authorizing the 
arrest of defendant in a civil action, the order of 
arrest may be granted notwithstanding the action 
is brought in a court of equity.^ Where, however, 
the relief asked for is of an equitable nature de¬ 
fendant is not usually liable to arrest,^ and in 
such case the fact that damages are asked as in¬ 
cidental to the main relief prayed for is imma- 

terial.S 

A statute abolishing arrest on mesne process in 
suits founded upon contracts applies as well to 
suits in equity as to actions at law.*^ 

Divorce and alimony. In New York the view 
has been taken that an action for a limited di¬ 
vorce on the ground of cruel and inhuman treat¬ 
ment is an action for personal injury or injury 
to the person in which an arrest may be had.^ In 
a later case, however, the court refused to follow 
these decisions, and it was held that an action for 
separation on the ground of cruel and inhuman 
treatment is not one “to recover damages for a 
personal injury.” ^ 

While there are expressions apparently to the 
effect that an action for absolute divorce is not 
an action for injury to person within the meaning 


of a statute governing arrest, in a case in which 
the propriety of an arrest was not actually in¬ 
volved,^ the propriety of an arrest in such an ac¬ 
tion has been recognized where defendant is about 
to depart from the state and has no present in¬ 
tention to return, under a statutory provision au¬ 
thorizing arrest, s 

Defendant is not subject to arrest under a capias 
and to be held to bail, in a proceeding by petition 
for alimony, where a statute prohibits an arrest 
and bail in all civil suits.^ 

The writ of ne exeat is the ordinary mesne proc¬ 
ess in equity to secure defendant’s presence within 
the jurisdiction, except where abolished and other 
remedies substituted, as will be shown in sections 1 
and 2 of the title Ne Exeat [45 C.J. p 589 note 2, p 
590 note 9, p 591 notes 29, 31]. 

§ 26. Existence of, or Resort to, Other Rem¬ 
edy 

While, according to some cases, plaintiff may not 
have defendant arrested and also have defendant's prop¬ 
erty attached, under the same writ or process, in some 
jurisdictions an order of arrest and' an order of at¬ 
tachment may, under certain circumstances. Issue In the 
same action. 

According to some cases plaintiff may not have 
defendant arrested and also have defendant’s prop¬ 
erty attached, on the same writ or process.^® In 
some jurisdictions, however, an order of arrest and 
an order of attachment may issue at the same time 
or in the same case if necessary to afford plaintiff 
complete relief,ii although he is, of course, entitled 
only to a single satisfaction of his debt or claim.i^ 
Even in a jurisdiction in which plaintiff may, un¬ 
der certain circumstances, be entitled both to an 
order of arrest and an order of attachment, the 


1. Aaron v. Richmond, 181 N.T.S. 
723, 111 Misc. 549—5 C.J. p 447 
note 55. 

Action to recover money with prayer 
for certain equitable relief 
tinder Code Civ.Proc. § 549, in an 
iction by the purchaser of a busi- 
less, based on fraud and misrepre¬ 
sentation, to secure a judgment for 
the amount paid in cash and notes, 
:o annul a bill of sale and notes, and 
;o enjoin the seller and his wife from 
legotiating and suing on the notes, 
in order for the arrest of defendant 
seller was proper, notwithstanding 
■he action was brought on the equity 
side of the court to obtain additional 
•elief of an equitable character.— 
^aron v. Richmond, 181 N.Y.S. 723, 
.11 Misc. 549. 

1. Walker v. Sanford, 214 N.T.S. 
202, 126 Misc. 597, affirmed 215 N., 


Y.S. 932, 217 App.Div. 727—5 C.J. 
p 448 note 56. 

Bescission and cancellation 
An action to rescind the purchase 
of stock and to cancel notes, on the 
ground of fraud, does not authorize 
an order of arrest under Civ.Pract. 
Act § 826.—^Valker v, Sanford, 214 
N.Y.S. 202, 126 Misc. 697, affirmed 
216 N.Y.S. 932, 217 App.Div. 727 

3. Ely V. Steigler, 9 Abb.Pr.(N.S.) 
(N.Y.) 35. 

4. Me.—Carter v. Porter, 71 Me. 167. 
N.Y.—People v. Speir, 12 Hun 70, re¬ 
versed on other grounds 77 N.Y. 
144. 

5. Jamieson v. Jamieson, 11 Hun 

(N.Y.) 38, 53 How.Pr. 112— 

Schwartz v. Schwartz, 73 N.T.S. 
935, 36 Misc. 487—Gardiner v. 

Gardiner, 3 Abb.N.Cas.(N.T.) 1— 
McIntosh V. McIntosh, 12 How.Pr. 
(N.Y.) 289. 


e. Blair v. Blair, 145 N.Y.S. 397. 

7. McIntosh v. McIntosh, 12 How. 
Pr.(N.Y.) 289. 

8. Boucicault v. Boucicault, 21 Hun 
(N.Y.) 431, 59 How.Pr. 131. 

8. Westbrook v. Westbrook, 2 
Greene (Iowa) 598. 

10. Daniels v. Wilcox, 2 Root 
(Conn.) 346—5 C.J. p 461 note 80. 

11. Kan.—Chapman v. H. D. Lee 
Mercantile Co., 53 P. 778, 7 Kan. 
App. 254. 

N.Y.—Rockford, etc., R. Co. v. Boody, 
56 N.Y. 456. 

5 C.J. p 461 note 81. 

12. Kan.—Chapman v. H. D. Lee 
Mercantile Co., 53 P. 778, 7 Kan. 
App. 254. 

N.Y.—People v. Tweed, 5 Hun 382, 
affirmed 63 N.Y. 202, 50 How.Pr. 
26. 
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view has been expressed that, in view of the drastic 
nature of the remedy of arrest, it should not be 
pursued where an attachment gives complete pro¬ 
tection,and that, under the statute under con¬ 
sideration, plaintiff should in the ordinary case be 
required to elect between an order of arrest and 
an order of attachment at the time of application.^^ 

It has been held that two suits between the same 
parties, in the same jurisdiction, and for the same 
subject matter, commenced at the same time, one 
by attachment and the other by bail process, cannot 
be maintained concurrently,^® but, as shown in sec¬ 
tion 6 of the title Attachment [6 CJ. p 35 note 38], 
pending an action in which an arrest has been 
made, the issuance of an ancillary attachment or 
attachment pendente lite, may be issued, accord¬ 
ing to some cases. 

Questions as to vacating an order of arrest be¬ 
cause of the issuance of an attachment are consid¬ 
ered below in § 72. 

§ 27. Persons Entitled to Remedy 

In general only plaintiff in a civil action may ob¬ 
tain an order of arrest and then only when he has the 
right to maintain the action in which the order Is sought, 
but in the absence of a statutory restriction the right 
may be exercised by a nonresident or corporation plain¬ 
tiff. 

An order of arrest or a capias ad respondendum 
may be obtained only by plaintiff in a civil action,^® 
and may be obtained by him only when he has a 
right to maintain the action wherein it is sought.^^ 

In general plaintiff cannot have defendant ar¬ 
rested where it appears that the wrong complained 
of and constituting the ground of arrest was com¬ 
mitted not upon plaintiff, but upon some third per¬ 
son. In such case the right of arrest exists in 
favor of such third person alone.^® The right to 
an arrest may exist, however, if the claim has been 
assigned to plaintiff.^^ 

In the absence of contravening provisions of law, 
it seems that the right to arrest a defendant in a 
proper case is not affected by the fact that plain¬ 
tiff is a nonresident.20 


§ 28 

Whenever a corporation is entitled to maintain 
an action, it has the same right to arrest defendant 
that an individual plaintiff would have.21 A cor¬ 
poration organized under the laws of a particular 
state may be considered an actual resident of an¬ 
other state for the purpose of availing itself of 
the remedy of arrest where it maintains an office 
in such other state and does business and pays 
taxes in such other state.22 

Questions as to the right of a partner to an or¬ 
der for the arrest of his copartner will be considered 
in section 125 of the title Partnership [47 C.J. p 
816 notes 93, 94]. 

§ 28. Persons Subject to Arrest 

a. Person under arrest in another action 

b. Person convicted of crime 

c. Infants 

d. Insane person 

e. Nonresident 

f. Agent or officer of corporation 

g. Partner 

h. Principal for act of agent 

i. Master and servant 

j. Husband for acts of wife 

k. Persons jointly liable 

a. Person under Arrest in Another Action 

A person may be arrested although illegally in cus¬ 
tody at the suit of another. 

There is authority for the view that a person 
illegally in custody at the suit of one party is not 
privileged from arrest at the suit of another, un¬ 
less there is proof of concert or collusion,^® 

h. Person Convicted of Crime 

A conviction In a criminal proceeding does not pre¬ 
vent an arrest In a civil action based on the same 
facts. 

In some jurisdictions at least the fact that de¬ 
fendant in a civil action has been convicted in a 
criminal proceeding involving the same facts as 
those on which the civil action is based does not 
prevent defendant’s arrest in the civil action. 24 


13. Todd-Buick v. Smith. 192 N.T. 
S. 459, 118 Misc. 102, affirmed 194 
N.T.S. 985. 

14. Todd-Buick v. Smith, supra. 

15. Clark v. Tuggle, 18 Ga. 604—5 
C.J. p 461 note 86. 

16. Williams v. Griffith, 6 D. & L. 
449. 

17. Batchelder v. Batchelder, 20 A. 
728, 66 N.H. 31—5 C.J. p 441 note 
79. 


18. La.—^Dunbar v. Hughes, 6 La. 
Ann. 466. 

S.D.—Hart v. Grant, 66 N.W. 322, 8 
S.D. 248. 

5 C.J. p 441 note 80. 

18. King V. Kirby, 28 Barb.(N.T.) 
49—5 C.J. p 441 note 81. 

20. Burrows v. Dumphy, 2 Del. 308 
—5 C.J. p 441 note 84. 

21. Knickerbocker L. Ins. Co. v. Ec- 
clesine, 34 N.T. Super, 76, 6 Abb. 
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Pr.(N.S.) 9, 42 How.Pr. 201—5 CJ- 
p 441 note 83. 

22. Providence Theatre Co. v. Dis¬ 
trict Court of Sixth Judicial Dist., 
94 A. 865, 38 B.I. 12. 

23* Union Sugar Refinery v. Mathies- 
son, (C.C.Mass.) 24 F.Cas.No.14,397, 
2 Cliff. 304. 

24. Shaul V. Fidelity & Deposit Co. 
of Maryland, 227 N.T.S. 163, 131 
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c. Infants 

An infant may be subject to arrest In the absence 
of a constitutional or statutory provision to the con¬ 
trary. 

There is authority for the view that, in the 
absence of a contravening* law, a person enj*oys 
no immunity from arrest in a civil action on ac¬ 
count of infancy.2S As shown below in § 29, how¬ 
ever, in some jurisdictions an infant is by statute 
exempt from arrest on civil process. Infancy as 
a ground for discharge from arrest is considered 
infra § 76. 

d. Insane Person 

In the absence of .*i contravening law, an insane per¬ 
son is subject to arrest. 

At common law a debtor is not privileged from 
arrest and imprisonment on account of his insan- 
ity.2S It seems that, under some statutes, an in¬ 
sane person who has been discharged from arrest 
on the ground of insanity might be subject to 
arrest on restoration to sanity.27 

Insanity as a ground for discharge from arrest 
is considered below in § 76. 

e. iN'onresident 

Under some statutes a nonresident is subject to 
arrest. 

While, as shown below in § 29, under some stat¬ 
utes, nonresidents are expressly or impliedly ex¬ 
empted from arrest, under other statutes a non¬ 
resident may be arrested on a ground authorized 
by the lex fori, even though he cannot be arrest¬ 
ed upon such ground in the jurisdiction where he 
resides or where the contract was made.29 


Questions concerning nonresidence as a ground 
for arrest are considered infra § 33. 

f. Agent or Officer of Corporation 

An officer or agent of a corporation, who !s a party 
to the action, Is subject to arrest. 

An officer or agent of a corporation may be ar¬ 
rested for an act, committed in his official capacity, 
for which a private individual may be arrested,^® 
provided he is a party to the action.^! 

g. Partner 

Liability to arrest as affected by the partnership 
relation is considered in section 215 of the title 
Partnership [47 CJ. p 977 note 80-p 978 note 87]. 

h. Principal for Act of Agent 

A principal Is not, in the absence of statute, sub¬ 
ject to arrest fop the acts of his agent unless the prin¬ 
cipal participated in, or knowingly ratified, such acts. 

The principal cannot ordinarily be arrested for 
the acts of his agent, unless he personally partici¬ 
pated therein, or knowingly ratified them,22 unless 
the statute is broad enough to confer a right of 
arrest in the particular character of action without 
regard to personal delinquency of defendant.^^ 
The principal is subject to arrest, however, where 
he participated in, or ratified, the act of the agent^^ 

i. Master and Servant 

In general a master is not subject to arrest for his 
servant's tort If the master has not participated. 

In general a master is not subject to arrest for 
a tort committed by his servant in the absence of 
any personal participation on the part of the mas- 
ter.55 


Misc. 401, affirmed 230 N.Y.S. 910, 
224 App.Div. 773. 

25. N.Y.—Schunemann v. Paradise, 
46 How.Pr. 426. 

Pa.—Clemson v. Bush, 3 Binn. 413. 
Tort 

It has been held that an infant may¬ 
be arrested on a capias ad responden¬ 
dum for a tort committed by him.— 
Vincent v. Warner, 16 Phila.(Pa.) 87. 

26. Mass.—p. Leighton, 14 Mass. 
207. 

N.Y.—Bush V. Pettibone, 4 N.Y. 300, 
affirming 5 Barb. 273. 

5 C.J. p 462 note 93. 

27. Bush V. Pettibone, supra. 

28. Ex p. Howitz, 84 P. 229, 2 Cal. 
App. 752—5 C.J. p 462 note 99. 

Person temporarily in state 

A person, not a resident, who was 
only temporarily within the state was 
not entitled to the protection of the 


act to abolish imprisonment (L.[1831] 
p 396 § 2).—^Boardman v. House, 18 
Wend.(N.Y.) 512. 

29. N.Y,—Smith v. Spinola, 2 Johns. 
198. 

Pa.—Milne v. Moreton, 6 Binn. 353. 

5 C.J. p 462 note 1. 

30. Manhattan Commercial Co. v. 
William E. Luechtenberg Co., 138 
N.Y.S. 168, 77 Misc. 565—5 C.J. p 
461 note 89. 

31. Hall, etc., Woodworking Mach. 
Co. V. Barnes, 42 S.E. 276, 115 Ga. 
945—5 C.J. p 462 note 90. 

32. Grauel v. Shuff, 21 Pa.Dist. & 
Co. 399—5 C.J. p 462 note 6. 

33- Davids v. Brooklyn Heights R. 
Co.. 93 N.Y.S. 285, 104 App.Div. 23. 
affirmed 74 N.E. 1116, 182 N.Y. 
626, and reversing 92 N.Y.S. 220, 
45 Misc. 208—Ossmann v. Crowley, 
92 N.Y.S. 29, 101 App.Div. 597, 599 
—5 C.J. p 462 note 7. 
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34. Grauel v. Shuff, 21 Pa.Dist. & 
Co. 399. 

Permitting agent to drive automobile 
while agent intoxibated 
The rule of the text applies where 
the principal permitted his agent to 
drive an automobile while the agent 
was intoxicated and the injury for 
which the action was brought occur¬ 
red as s result of negligent driving 
by the agent.—Grauel v. Shuff, 21 Pa. 
Dist. & Co. 899. 

Ratification of agent’s fraud 
Where a wife purchased a large 
quantity of goods in her husband's 
name, with the expectation and de¬ 
sign that they would not be paid for, 
and they were delivered to the hus¬ 
band's residence and he had the bene¬ 
fit of such goods, he was liable to ar¬ 
rest for the debt thus created.—Stew¬ 
art V. Strasburger, 7 Hun (N.Y.) 337, 
51 How.Pr. 388. 

35. Mason v. Sabulsky, 20 Pa.Dist A 
Co. 355. 
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j. HusTjand for Acts of Wife 

While It is doubtful whether at present a husband 
Is subject to arrest In an action based on a tort of 
his wife, he was formerly held so subject. 

It is doubtful whether at present a husband may 
be arrested in an action against both for the tort 
of his wife,S® although it was formerly held that 
he was liable to arrest.37 

k. Persons Jointly Liable 

A capias ad respondendum may Issue against both 
persons jointly liable where one of them Is subject to 
arrest. 

Where one of two persons jointly liable is sub*' 
ject to arrest on the ground that he is about to 
leave the state, without leaving sufficient property 
to satisfy plaintiff’s demand, it has been held that 
a capias ad respondendum may be issued against 
both.38 

§ 29. —- Privileges and Exemptions 

a. Electors 

b. Freeholders 

c. Peace officers 

d. Federal officers 

e. Soldiers and marines 

f. Judges 

g. Attorneys 

h. Jurors 

i. Parties to civil causes 

j. Accused in criminal prosecution 

k. Witnesses 

l. Females 

m. Infants 

n. Insane persons 

o. Nonresidents 

p. Privilege of one of several obligors 

or defendants 

q. Insolvent debtor or person whose con¬ 

tract liability suspended or dis¬ 
charged 

r. Person not subject to body execution 


a. Electors 

Electors have sometimes had a privilege from ar¬ 
rest during the pendency of an election. 

Privilege from arrest has sometimes existed m 
respect of electors during the pendency of an 
election.^ ^ 

b. Freeholders 

Resident freeholders are exempt from arrest under 
some statutes If their land Is unencumbered or of suf¬ 
ficient value In excess of the encumbrance to satisfy the* 
debt or damages claimed. 

Some statutes exempt resident freeholders from 
arrest in civil actions, provided their land is un¬ 
encumbered,or, if encumbered, is of sufficient value 
to pay the encumbrances and satisfy the debt or dam¬ 
ages demanded.-^^ Jn some jurisdictions the statutory 
exemption does not' apply to a person who holds 
as a tenant by the entirety.^^ 

c. Peace Officers 

Some statutes have exempted peace officers from 
arrest while engaged in the performance of their du¬ 
ties. 

By some statutes, peace officers have been ex¬ 
empted from arrest while engaged in the actual 
performance of their duties,^^ but not at other 

times.^5 

While in the case of a sheriff the view has ap¬ 
parently been taken that he is not subject to ar¬ 
rest or imprisonment on civil process,^® it has- 
been held or recognized that he is subject to ar¬ 
rest the same as an ordinary person,^7 at least 
when he is not engaged in the performance of his 
official duties.^S A deputy sheriff is not exempt 
from arrest under civil process under a statute 
which in terms exempts only the sheriff.^^ 

d. Federal Officers 

An officer of the United States Is not entitled to 
Immunity from arrest merely by virtue of his office. 

It seems that public policy forbids the arrest of 
an officer of the United States, under any civil 


36. Solomon v. Waas, 2 Hilt.(N.Y.) 
179. 

Assault and battery by wife 

In an action against husband and 
wife for assault and battery commit¬ 
ted by the wife, neither can be ar¬ 
rested.—^Anonymous, 8 N.Y.Super. 613, 
8 How.Pr. 134. 

37. Solomon v. Waas, 2 Hilt.(N.Y.) 
179—5 C.J. p 463 note 8. 

38. Ex p. Overick, 3 Whart. (Pa.) 
175. 

39 . Coxson v. Doland, 2 Daly (N.Y.) 
06—5 C.J. p 463 note 11. 


40. Fitter v. La Breure, 1 Serg. & 
R.(Pa.) 363—5 C.J. p 464 notes 26, 
27. 

41. Billings v, Secor, 24 Pa.Dist 648, 
42 Pa.Co. 448—5 C.J. p 464 note 28. 

Judgment paid bnt unsatisfied 
Defendant was subject to arrest 
where there appeared of record a 
judgment which apparently was a 
subsisting lien, notwithstanding such 
judgment had actually been paid.— 
Billings V. Secor, 24 PaJOist 648, 42 
Pa.Co» 448. 

42. Logan v. O’NeiU. 34 Wkly.N.C. 
(Pa.) 281. 


43. Timinski v. Meskinis, 16 Pa.Dist. 
& Co. 635. 

44. Hart v. Kennedy, 39 Barb.(N.T.> 
186, 15 Abb.Pr. 290, 24 How.Pr. 425 
—5 C.J. p 469 note 84. 

45. Coxson v. Doland, 2 Daly (N. 
Y.) 66—5 C.J. p 469 note 84 [a] (2). 

461 . Avery v. Wetmore, Kirby (Conn.> 
48—5 C.J. p 470 note 86. 

47. Hill V. Lott, 10 How.Pr.<N.Y.> 
46—Day v. Brett, 6 Johns. (N.y.> 
22 . 

48. Morgan v. Eckart, 1 Dali. (Pa. > 
295, 1 L.Ed. 144. 

49. George v. Fellows, 58 N.H. 494. 
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process, while he is engaged in the performance of 
his official duties.®^ The mere fact, however, that 
defendant is an officer of the United States does 
not secure to him immunity from arrest in civil cas¬ 
es when not engaged in the performance of his 
duty as such officer.^^ 

Questions as to the arrest of postmasters and 
letter carriers are considered in sections 7 and 
31 of the title Post Office [49 CJ. p 1138 note 77, 
p 1184 note 82]. 

e. Soldiers and Marines 

The liability of soldiers and marines to arrest 
is considered in section 30 d, of the title Army and 
Navy. The liability to arrest of members of the 
militia or national guard is considered in section 
6 of the title Militia [40 CJ. p 665 notes 71, 72, 
73, 74]. 

f. Judges 

A Judge is not iiable to arrest on civil process while 
engaged in the performance of his judicial duties. 

There is authority for the view that j'udges are 
by law privileged from arrest in civil cases during 
the time of their attendance at court and a rea¬ 
sonable time for traveling to and from the place 
of their session.52 It has also been asserted that 
a judge is not liable to arrest on process issuing 
out of his own court.^^ 

In an early case the view was taken that a jus¬ 
tice of the supreme court of the United States is 
not privileged from arrest on process issuing out 
of a state court in a case of which the federal 
courts do not have jurisdiction.®^ 


I A justice of the peace is, by some statutes, priv¬ 
ileged from arrest on civil process while engaged 
in hearing or determining a case.®® 

g. Attorneys 

Questions as to the exemption of attorneys from 
arrest are considered in section 44 of the title 
Attorney and Client [6 CJ. p 616 note 6-p 617 
note 18]. 

h. Jurors 

Jurors are privileged from arrest while serving as 
such and while going to, and returning from, the place 
of service. 

Jurors are protected from arrest while serving 
as such, and while going to, and returning from, 
the place of service.®® The privilege ceases as soon 
as the juror is discharged.®'^ 

While it has been stated that the privilege is 
that of the court,®® there is authority for the view 
that the privilege is personal and may be waived, 
as shown infra § 30. 

i Parties to Civil Causes 

In general parties to civil actions are privileged from 
arrest while going to, attending at, and returning from, 
court in connection with the proceeding. 

In general parties to civil actions are privileged 
from arrest while going to, attending, and return¬ 
ing from court, on business connected with the pro¬ 
ceeding,®® even though they have no writs of pro¬ 
tection.®® This exemption is part of the common 
law and is a power inherent in courts for the pur¬ 
pose of preventing delay, hindrance, or interfer¬ 
ence with the orderly administration of justice in 


50. Ex p. Murray, (D.C.Ala.) 35 P. 
496. 

51. Ex p. Murray, supra—5 C.J. p 
470 note 37. 

52. Com. V. Ronald, 4 Call. (8 Va.) 
97—5 C.J. p 464 note 31. 

Arrest of judge of state court on 
process issuing out of federal 
court 

There is apparently authority for 
the view that a judge of a state court 
is not liable to arrest under process 
issuing out of the federal court while 
such judge is engaged in the dis¬ 
charge of his judicial duties.—^Lyell v. 
Goodwin, (C.aMich,) 15 P.Cas.No. 
8,616, 4 McLean 29. 

63. In re Livingston, 8 Johns. (N.Y.) 
351. 

54. Gratz V. Wilson, 6 N.J.Law 419. 

55. Gross v. State, 117 N.B. 562, 186 
Ind. 581, 1 A.L.R. 1151. 

^ Brower v. Tatro, 73 N.W. 421, 
115 Mich. 368~-5 C.J. p 465 note 38. 


57. Brookes v. Chesley, 4 Harr. & 
M.(Md.) 295. 

53. Brooks v. Chesley, supra. 

59. N.J.—^Herman v. Arndt, 182 A. 

830, 116 N.J.Law 150. 

Or,—^Wemme v. Hurlburt, 289 P. 372, 
133 Or. 460. 

5 C,J. p 465 note 41, 

Nonresident 

(1) The rule has been recognized 
as to a party who is a nonresident.— 
Herman v. Arndt, 182 A. 830, 116 N. 
J.Law 150—^Rosenblatt v. Rosenblatt, 
180 N.T.S. 463, 110 Misc. 525. 

(2) In a case in which it was claim¬ 
ed, and apparently conceded, that the 
proceeding in the domestic relations 
court was not criminal, a nonresident, 
who came into the state to attend to 
his own business and was arrested, 
on complaint of his wife, on a charge 
of abandonment, made in the domes¬ 
tic relations court, and gave bail, 
was not immune from civil arrest 
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under Civ.Rights L. § 25, on the 
adjourned day, when he appeared pur¬ 
suant to the terms of the bail which 
he had given to secure his release, 
since he could not be compelled to 
take the stand, and since, on failing 
to appear, he could not be compelled 
to attend by ‘‘attachment or by com¬ 
mitment,” within the meaning of such 
statute, although he could be rearrest¬ 
ed under a warrant.—^Rosenblatt v. 
Rosenblatt, supra. 

60, Thompson’s Case, 122 Mass. 428, 

23 Am.R. 370—5 C.J. p 465 note 42. 

Purpose aud effect of writ of protec- 
tik)U 

A writ of protection against arrest 
issues to protect a party from arrest 
in other suits which have been or 
may be instituted, whereby his at¬ 
tendance while his case is on trial 
may be embarrassed or prevented. 
The privilege is not dependent on the 
writ which is only evidence by which 
the arresting officer is informed that 
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the courts.While it has been stated that the ? deviation or delay will, however, result in such 


privilege is that of the court and not of the party, ^2 
there is authority for the view that the privilege 
is a personal one and may be waived, as shown 
infra § 30. 

The privilege extends to all proceedings judicial 
in their nature, whether or not taking place in 
court.®2 A party attending before arbitrators,®^ 
referees,®® masters,®® commissioners,®^ or exam¬ 
iners ®® is privileged in the same manner as if at¬ 
tending a trial at court. Proceedings in bankruptcy 
before commissioners of bankruptcy are of such 
a nature as to privilege from arrest an interested 
party attending such proceedings.®® 

Duration of privilege. The privilege of a party 
from arrest continues during the time of his neces¬ 
sary attendance at court and for a reasonable time 
thereafter during which to return home, and not 
longer.*^® It is held that liberality will be exercised 
with regard to the reasonableness of the time for 
going, attending, and returning.^i A reasonable in¬ 
dulgence, not only as to the time within which he 
must return, but also as to his route, is allowed 
to a party to a suit returning from court. He is 
not required to return by the shortest and most 
direct route; a slight deviation will not result in 
a forfeiture of his privilege.*^® Any unreasonable 


forfeiture.*^® 

j. Accused in Criminal Prosecution 

In general accused is not privileged from arrest while 
In custody under a criminal charge, while at large on 
bail given in connection with such charge, or while at¬ 
tending his trial on such charge. 

The general rule is that a person is not privi¬ 
leged from arrest in a civil action while in cus¬ 
tody under criminal process,while at large under 
bail given on a criminal charge,*^® or while attend¬ 
ing court to answer a criminal charge,*^® including 
attending or returning from his trial.'^'^ It has been 
held, however, that a person is not subject to ar¬ 
rest at the time of his release on bail given on a 
criminal charge.*^® 

Accused is not subject to arrest if his apprehen¬ 
sion on a criminal charge was merely a contriv¬ 
ance to get him in custody in the civil suit.*^® 

Nonresident According to some cases, the fact 
that the person accused in the criminal case is 
not a resident of the jurisdiction in which the 
prosecution is maintained does not prevent his ar¬ 
rest on civil process.®® The rule applies both 
where accused is brought into the state und^r ex¬ 
tradition ®i and also where he has been arrested 
on a criminal charge after having entered the state 


defendant is not subject to process.— 
Ginn v. Almy, 99 N.B. 276, 212 Mass. 
486. 

Gl. Wemme v. Hurlburt, (Or.) 289 
P. 372. 

62. Hunter v. Cleveland, 3 S.C.L. 167. 
63- Mass.—Thompson’s Case, 122 
Mass. 428, 23 Am.R. 370. 

Mich.—^People v. Judge Detroit Su- 
per.Ct., 40 Mich. 729. 

5 C.J. p 465 note 44. 

64. Lamed v. Griffin, (C.C.Mass.) 12 
F. 590—5 C.J. p 466 note 46. 

65. Clark v. Grant, 2 Wend.(N.T.) 
257—5 C.J. p 466 note 46 [a]. 

66 . Vincent v. Watson, 30 S.C.L. 194 
—5 C.J. p 466 note 46 [b]. 

67. U.S.—Lamed v. Griffin, (C.C. 
Mass.) 12 F. 590. 

Mass.-—Wood v. Neale, 5 Gray 538. 
H.I.—^In re Greene, 85 A. 552, 35 B.I. 
67. 

68 . U.S.—Lamed v. Griffin, (C.C. 
Mass.) 12 F. 590. 

Pa,—Steinmetz v. Wade, 3 Wkly.N.C. 
187. 

69. Goldsmith v. Haskell, 105 N.T.S. 
327, 120 App.Div. 403, appeal dis¬ 
missed 82 N.B. 1126, 189 N.Y. 536— 
5 C.J. p 465 note 45. 

70. N.T.—Goldsmith v* HaskeU, su¬ 
pra. 

60.J.S.—41 


Ohio.—Gray v. Ayres, Tapp. 164. 

5 C.J. p 466 note 48. 

71. Salhinger v. Adler, 25 N.T. Super. 
704—5 C.J. p 466 note 49. 

72. Salhinger v. Adler, 25 N.Y.Super. 
704—5 C.J. p 466 note 50. 

73. Chaffee v. Jones, 19 Pick. (Mass.) 
260—5 C.J. p 466 note 51. 

74. Rosenblatt v. Rosenblatt, 180 N. 
Y.S. 463, 110 Misc. 525—5 C.J. p 466 
note 53. 

75w N.Y.—Rosenblatt v. Rosenblatt, 
supra. 

Pa.—Orzel y. Cominsky, 26 Pa.Dist. 
976. 

The contrary view has apparently 
been taken.—^Bours v. Tuckerman, 7 
Johns. (N.Y.) 538. 

76. Blair v. Fields, 21 Pa.Dist & Co. 
239. 

In Kew Jersey 

(1) In a case in which the question 
actually involved was as to the priv¬ 
ilege of a nonresident accused, which 
privilege was allowed, it was said: 
“The established rule of public pol¬ 
icy in this state is that a nonresi¬ 
dent party to a suit, and, with some¬ 
what different form of relief, even a 
resident party, while necessarily go¬ 
ing to, staying at, or returning from, 
the court, whether civil or criminal, 
is privileged from the service of a 
.summons pr of a capias in a civil 
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action.'^—^Herman v. Arndt, 182 A. 
830, 831, 116 N.J.Law 150. 

(2) In a case in which the right 
to arrest accused on a writ of ne exeat 
was denied, it was said: “In my judg¬ 
ment, the situation comes clearly 
within the undoubted policy of our 
law to protect parties to suits from 
just such action as is complained of 
here, in the interest of the adminis¬ 
tration of justice by our court.”— 
Michelin v. Michelin, (N.J.) 135 A. 
150, 151. 

77. Wood V. Boyle, 35 A. 853, 177 Pa. 
620, 55 Am.S.R. 747—5 C.J. p 466 
note 54. 

But the contrary view has been 
taken.—^Baldwin v. Branch Cir. Judge, 
12 N.W. 686, 48 Mich. 525—5 C.J. p 
466 note 55. 

7& Baldwin v. Branch Circuit Judge, 
supra. 

79. Benninghoff v. Os well, 37 How. 
Pr.(N.Y.) 235—5 C.J. p 469 note 80 
Cb] (1). 

80. N.Y.—Rosenblatt v. Rosenblatt, 
180 N.Y.S. 463, 110 Misc. 525. 

Pa.—Blair v. Fields, 21 Pa.Dist. & Co. 
239. 

5 C.J. p 466 note 54 [a], p 467 note 
57. 

81. Rosenblatt v. Rosenblatt, 180 N. 
Y.S. 463, 110 Misc. 525. 
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voluntarily.^^ There is, however, authority for 
the view that a nonresident while necessarily go¬ 
ing to, staying at, or returning from, the court, in 
connection with a charge against him in a crim¬ 
inal case, is privileged from arrest, ^nd that ac¬ 
cused is not subject to arrest until he has had a 
reasonable opportunity to leave the state if he is 
a nonresident, and has been brought in temporarily 
to answer a charge of crime.^^ Questions as to 
the privilege of a nonresident who is brought into 
the jurisdiction by trick or device through the use 
of criminal process are considered below in subdi¬ 
vision o of this section. 

k. Witnesses 

In general a witness attending at any legal tribunal 
in obedience to a subpoena or other process or order re¬ 
quiring his attendance is exempt from arrest on civil 
process while going, attending, and returning. 

In order to insure the attendance of witnesses 
at the trial of causes in cases in which they might 
otherwise be reluctant to attend court, a witness 
attending in good faith at any legal tribunal in 
obedience to a subpoena, or other process or order 
compelling his attendance, is exempt from civil 
arrest while going, attending, and retuming,^^ gyen 
though he has no writ of protection.^® The priv¬ 
ilege does not depend on statutory provisions, but 
it is necessary for the due administration of jus- 
tice.®7 While it has been stated that the privilege 


is that of the court,®® there is authority for the 
view that the privilege is personal and may be 
waived, as shown infra § 30. 

Duration of privilege. The privilege of the wit¬ 
ness continues during the time of his necessary at¬ 
tendance at court, and for a reasonable time there¬ 
after during which to return home.®^ The privi¬ 
lege does not, however, extend throughout the term 
or while the witness is engaged in his private busi¬ 
ness after he is discharged from the obligation of 
the subpoena.^® 

Voluntary witness. It has been held or recog¬ 
nized, in some instances because of the construc¬ 
tion given to the governing statute, that a witness 
who voluntarily attends court without being sub¬ 
poenaed or summoned is not privileged from ar- 
rest.^1 There is, however, authority for the view 
that the privilege extends even to a voluntary wit¬ 
ness,®^ whether he is a resident or nonresident.^® 
The question as to the privilege of a voluntary 
witness has quite frequently arisen where the wit¬ 
ness involved is a nonresident who comes from an¬ 
other state for the purpose of giving testimony, 
and in such a case the view has usually been taken 
that the witness is not subject to arrest.^^ 

Enforcement of a witness^ privilege from arrest 
while attending court in good faith devolves on the 
court on which the witness is attending.®® 


82. Rosenblatt v. Rosenblatt, supra. 

88 . Herman v. Arndt, 182 A. 830, 116 
N.J.Law 150. 

Charge of recKless drivingr in court 
of limited jurisdictiou 
A nonresident, wbo came from out¬ 
side the state for the sole purpose of 
attending a hearing on a reckless 
driving charge against him and of 
returning immediately, was exempt 
from arrest on a capias in an action 
for damages growing out of collision, 
which was served when he was leav¬ 
ing the courtroom, even though the 
court was one of limited jurisdiction. 
—^Herman v. Arndt, 182 A. 830, 116 N. 
J.Liaw 150. 

84b Riegler v. Weimer, 192 N.W. 690, 
222 Mich. 421—5 C.J. p 467 note 57. 

85. Or.—^Wemme v. Hurlburt, 289 P. 
372, 133 Or. 460. 

Pa.—^Ralston v. Tobin, 23 Pa.Co. 556. 
6 aj. p 467 notes 58, 59. 

Statutory regulation 
Civ.Rights L. § 25 providing for 
privilege from arrest of a person 
duly and in good faith subpoenaed or 
ordered to attend, .for the purpose of 
being examined, in a case where his 
attendance may lawfully be enforced 
by attachment or by commitment, in¬ 
cludes a witness who has been sub¬ 


poenaed or ordered to attend and also 
a party who is to be a witness.—^Ros¬ 
enblatt V. Rosenblatt, 180 N.Y.S. 463, 
110 Misc. 525. 

86 . In re Greene, 85 A. 552, 35 R.I. 
67, 68—5 C.J. p 467 note 60. 

87. Sherman v. Gundlach, 33 N.W. 
549, 37 Minn. 118. 

Otherwise stated 

“This exemption is not prescribed 
by statute, but is a part of the com¬ 
mon law and is a power inherent in 
courts for the purpose of preventing 
delay, hindrance, or interference with 
the orderly administration of jus¬ 
tice in the courts.”—^Wemme v. Hurl¬ 
burt, (Or.) 289 P. 372, 373. 

88 . Brooks v. Chesley, 4 Harr. & M. 
(Md.) 295. 

89. Smythe v. Banks, (Pa.) 4 Dali. 

I (U.S.) 329, 1 L.Ed. 854, 22 F.Cas. 

No.13,134—5 C.J. p 467 note 63. 

90. Smythe v. Banks, supra—5 C. 
J. p 467 note 64. 

91. Rogers v. Bullock, 3 N.J.Law 109 
—5 C.J. p 467 note 65. 

Denial of right to claim benefit of 
statutory provision 
The view has been expressed that 
a voluntary witness, appearing with¬ 
out subpoena, is not entitled to the 
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benefit of Civ.Rights L. § 25 provid¬ 
ing for privilege from arrest of a 
person duly and in good faith sub¬ 
poenaed or ordered to attend, for the 
purpose of being examined, in a case 
where his attendance may lawfully 
be enforced by attachment or by com¬ 
mitment.—^Rosenblatt v. Rosenblatt, 
180 N.Y.S. 463, 110 Misc. 525, 

92. XT. S. V. Bdme, 9 Serg. & R. (Pa.) 
147—5 C.J. p 468 notes 67, 68. 

Xa. Massachusetts 

(1) In an early case it was held 

that a voluntary witness was not 
privileged from arrest.—^Ex p. Mc¬ 
Neil, 6 Mass. 264. » 

(2) In a later case, while the wit¬ 
ness involved was a resident of an¬ 
other state, there are expressions ap¬ 
parently broad enough to constitute 
the recognition of the privilege in re¬ 
spect of any voluntary witness.— 
Thompson's Case, 122 Mass. 428, 23 
Am.R. 370. 

93. In re Greene, 85 A. 552, 35 R.I 
67. 

94. Rosenblatt v. Rosenblatt, 180 N. 
Y.S. 463, 110 Misc. 525—5 C.J. p 
468 notes 66-68. 

95. In re Greene, 85 A. 552, 35 R.I, 
67—5 C.J. p 468 note 69. 
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voluntarily.82 There is, however, authority for 
the view that a nonresident while necessarily go¬ 
ing to, staying at, or returning from, the court, in 
connection with a charge against him in a crim¬ 
inal case, is privileged from arrest,and that ac¬ 
cused is not subject to arrest until he has had a 
reasonable opportunity to leave the state if he is 
a nonresident, and has been brought in temporarily 
to answer a charge of crime.Questions as to 
the privilege of a nonresident who is brought into 
the jurisdiction by trick or device through the use 
of criminal process are considered below in subdi¬ 
vision o of this section. 

k. Witnesses 

In general a witness attending at any legal tribunal 
In obedience to a subpoena or other process or order re¬ 
quiring his attendance is exempt from arrest on civil 
process while going, attending, and returning. 

In order to insure the attendance of witnesses 
at the trial of causes in cases in which they might 
otherwise be reluctant to attend court, a witness 
attending in good faith at any legal tribunal in 
obedience to a subpoena, or other process or order 
compelling his attendance, is exempt from civil 
arrest while going, attending, and returning,^^ even 
though he has no writ of protection.86 The priv¬ 
ilege does not depend on statutory provisions, but 
it is necessary for the due administration of jus- 
tice,87 While it has been stated that the privilege 


is that of the court,^^ there is authority for the 
view that the privilege is personal and may be 
waived, as shown infra § 30. 

Duration of privilege. The privilege of the wit¬ 
ness continues during the time of his necessary at¬ 
tendance at court, and for a reasonable time there¬ 
after during which to return home.^^ The privi¬ 
lege does not, however, extend throughout the term 
or while the witness is engaged in his private busi¬ 
ness after he is discharged from the obligation of 

the subpcena.SO 

Voluntary witness. It has been held or recog¬ 
nized, in some instances because of the construc¬ 
tion given to the governing statute, that a witness 
who voluntarily attends court without being sub¬ 
poenaed or summoned is not privileged from ar- 
rest^^ There is, however, authority for the view 
that the privilege extends even to a voluntary wit¬ 
ness,whether he is a resident or nonresident^^ 
The question as to the privilege of a voluntary 
witness has quite frequently arisen where the wit¬ 
ness involved is a nonresident who comes from an¬ 
other state for the purpose of giving testimony, 
and in such a case the view has usually been taken 
that the witness is not subject to arrest 

Enforcement of a witness^ privilege from arrest 
while attending court in good faith devolves on the 
court on which the witness is attending.^^ 


82. Rosenblatt v. Rosenblatt supra. 

83. Herman v. Arndt, 182 A. 830, 116 
N.J.Law 150. 

of recltless dri^ngr in court 
of limited Jurisdiction 
A nonresident, who came from out¬ 
side the state for the sole purpose of 
attending a hearing on a reckless 
driving charge against him and of 
returning immediately, was exempt 
from arrest on a capias in an action 
for damages growing out of collision, 
which was served when he was leav¬ 
ing the courtroom, even though the 
court was one of limited Jurisdiction. 
—Herman v. Arndt, 182 A. 830, 116 N. 
Xliaw 150. 

84. Riegler v. Weimer, 192 N.W. 690, 
222 Mich. 421—5 C.J. p 467 note 57. 

85. Or.—Wemme v. Hurlburt, 289 P. 
372, 133 Or. 460. 

Pa.—^Ralston v. Tobin, 23 Pa.Co. 556. 
5 C.J. p 467 notes 58, 59. 

Statutory regulation 
Civ.Rights L. § 25 providing for 
privilege from arrest of a person 
duly and in good faith subpoenaed or 
ordered to attend, .for the purpose of 
being examined, in a case where his 
attendance may lawfully be enforced 
by attachment or by commitment, in¬ 
cludes a witness who has been sub¬ 


poenaed or ordered to attend and also 
a party who is to be a witness.—^Ros¬ 
enblatt V. Rosenblatt, 180 N.T.S. 463, 
110 Misc. 525. 

86 . In re Greene, 85 A. 552, 35 R.I. 
67, 68—5 C.J. p 467 note 60. 

87. Sherman v. Gundlach, 33 N.W. 
549, 37 Minn. 118. 

Otherwise stated 

“This exemption is not prescribed 
by statute, but is a part of the com¬ 
mon law and is a power inherent in 
courts for the purpose of preventing 
delay, hindrance, or interference with 
the orderly administration of Jus¬ 
tice in the courts.**—^Wemme v. Hurl¬ 
burt, (Or.) 289 P. 372, 373. 

88 . Brooks v. Chesley, 4 Harr. & M. 
(Md.) 295. 

89. Smythe v. Banks, (Pa.) 4 Ball. 
(U.S.) 329, 1 L.Ed. 854, 22 P.Cas. 
No.13,134—5 C.J. p 467 note 63. 

90. Smythe v. Banks, supra—5 C. 
J. p 467 note 64. 

91. Rogers v. Bullock, 3 N.J.Law 109 
—5 C.J. p 467 note 65. 

Denial of right to claim benefit of 
statutory provision 
The view has been expressed that 
a voluntary witness, appearing with- I 
out' subpoena, is not entitled to the j 
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benefit of Civ.Rights L. § 25 provid¬ 
ing for privilege from arrest of a 
person duly and in good faith sub¬ 
poenaed or ordered to attend, for the 
purpose of being examined, in a case 
where his attendance may lawfully 
be enforced by attachment or by com¬ 
mitment.—^Rosenblatt v. Rosenblatt, 
180 N.Y.S. 463, 110 Misc. 525. 

92. XT. S, V. Bdme, 9 Serg. & R. (Pa.) 
147—5 C.J. p 468 notes 67, 68 . 

Xn Massachusetts 

(1) In an early case It was held 
that a voluntary witness was not 
privileged from arrest—^Ex p. Mc¬ 
Neil, 6 Mass. 264. 

(2) In a later case, while the wit¬ 
ness involved was a resident of an¬ 
other state, there are expressions ap¬ 
parently broad enough to constitute 
the recognition of the privilege in re¬ 
spect of any voluntary witness.— 
Thompson*s Case, 122 Mass. 428, 23 
Am.R. 370. 

93. In re Greene, 85 A. 552, 35 R.I 
67. 

94. Rosenblatt v. Rosenblatt, 180 N. 
T.S. 463, 110 Misc. 525—5 C.J. p 
468 notes 66 - 68 . 

95. In re Greene, 85 A. 552, 35 R.I, 
67—5 C.J. p 468 note 69. 
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1, Females 

(1) In general 

(2) Married women 

(1) In General 

The privilege of an unmarried female from arrest 
depends in general on statute. 

Unmarried females, seem to have enjoyed no 
privilege from arrest at common law, at least for 
torts committed by them.®® Statutes in different 
jurisdictions variously exempt females from arrest 
in all civil actions,®7 with a saving provision, how¬ 
ever, in some jurisdictions as to certain specified 
kinds of civil actions, as hereinafter appears. 

Some statutes have relieved females from arrest 
in any action founded on contract®® or for any 
debts contracted by them.®® While it has been 
held that under a statute exempting a female from 
arrest in any action except for a willful injury 
to person, character, or property, a female is not 
subject to arrest even though she fraudulently con¬ 
tracted the debt on which the action is based,^ an 
injury to property, within the meaning of such a 
statute, includes not merely an injury to the thing 
itself, but also an injury to the property of the 
owner therein.® 

A statute exempting females from arrest on writs 
of capias ad satisfaciendum does not exempt them 
from arrest on bail writs.® 

The exemption of females from arrest provided 
for by some statutes is confined to actions in par¬ 
ticular courts.^ 

Questions as to the arrest of an unmarried fe¬ 
male under a body execution are considered in sec- 
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tion 419 of the title Executions [23 CJ. p 916 notes 
6-9]. 

(2) Married Women 

A married woman may not be arrested on mesne 
process In the absence of a statutory provision per¬ 
mitting such arrest. 

At common law a married woman could not 
legally be arrested on mesne process,® except per¬ 
haps where the marriage appeared to have been 
contracted for the purpose of evading the law.® 
According to some cases, notwithstanding a stat¬ 
ute authorizing the arrest of a female for willful 
injury to person, character, or property, the ex¬ 
emption from arrest of a married woman remains 
as at common law.7 A statutory provision that a 
wife “cannot be arrested” has been construed to 
mean that she shall not be liable to arrest.® 

Questions as to the arrest of a married woman 
under a body execution are considered in section 
458 of the title Husband and Wife [30 C.J. p 1053 
note 87-p 1054 note 89]. 

Questions as to the issuance of a writ of nc 
exeat against a married woman are considered 
in section 8 of the title Ne Exeat [45 C.J. p 595 
notes 7-9]. 

Married women^s acts. The common-law rule 
that a married woman may not legally be arrest¬ 
ed on mesne process was not, it has been held 
changed by the statutes permitting her to sue anc 
to be sued as a feme sole.® There are cases, how¬ 
ever, since the married women^s acts, holding that 
where it is not necessary to join her husband witl 
her as a party, she may be arrested in cases wher< 
an unmarried woman may be arrested.^® 


ABBE8T 


9e. Cal.—Burlingame v. Traeger, 281 
P. 1051, 101 CaLApp. 365. 

Pa.—Com. V. Keeper of County Pris¬ 
on, 9 Wkly.N.C. 314. 

5 C.J. p 463 note 17. 

97. Carnahan v. Carnahan, 107 N.W. 
73, 143 Mich. 390, 114 Am.S.R. 660, 
8 Ann.Cas. 53—5 C.J. p 463 note 18. 

9& N.Y.—Hovey v. Starr, 42 Barb. 
435. 

Ohio.—O’Boyle v. Brown, Wright 465. 
Vt.—Adams v. Whitcomb, 46 Vt 708. 
5 C.J. p 463 note 20. 

99. Nagley’s Accounts, 1 Ashm.(Pa.) 
373—5 C.J. p 463 note 21. 

1 . Wheeler v. Hartwell, 17 N.T.Su- 
per. 684—5 C.J. p 463 note 22. 

Breach of marriage promise 

A female defendant could not be 
held to bail under the New York code 
in an action by a male for breach of 


promise to marry.—Siefke v. Tappey, 
3 Code Rep.(N.Y.) 23. 

2. Peo. v. Davidson, 3 N.Y.Civ.Proc. 
389—5 C.J. p 464 note 23. 

3. Desprang v. Davis, 14 S.C.Li. 16. 

4. Burlingame v. Traeger. 281 
1051, 101 Cal.App. 365. 

Not applicable to action in superior 
court 

Code Civ.Proc. § 861 which exempts 
females from arrest applies to actions 
in justices’ courts, and it has been 
held that a woman was not exempt 
from arrest in an action brought 
against her in the superior court.— 
Burlingame v. Traeger, 281 P. 1051, 
101 Cal.App. 365. 

5. Com. V. Badlam, 9 Pick. (Mass.) 
362—5 C.J. p 463 note 13—30 C.J. 
p 950 note 61. 

Arrest for debt 

It has broadly been stated that 
the arrest of a married woman for 
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debt would be unlawful.—^Knowltoi 

V. Ross, 95 A. 281, 114 Me. 1^ 

6. Dunning v. Dow, 15 Phila.(Pa.] 
185. 

7. Baldwin v. Kimmel, 24 N.Y.Super 
109, 16 Abb.Pr. 353—^Anonymous, i 
N.Y.Super. 613, 8 How.Pr. 134- 
Schaus V. Putscher, 16 Abb.Pr. (N 
Y.) 353, 25 How.Pr. 463. 

8. Bragg v. Hatfield, 130 A. 233, 12^ 
Me. 391. 

“Cannot” construed 
‘‘Cannot” as used in Rev.St. c 66 i 

4 providing that a wife ‘‘cannot b< 

arrested” means “shall not.”—^Brag^ 

V. Hatfield, 130 A. 233, 124 Me. 391. 

9. Whalen v. Gabell, 13 A. 941, 12< 
Pa. 284—30 C.J. p 950 note 63. 

10. Peo. V. Davidson, 3 N.Y.Civ.Proc 
389—Muser v. Miller, 49 N.Y.Super 
458, 12 Abb.N.Cas. 305, 65 How.Pr 

I 283, 3 N.Y.Civ.Proc. 388. 
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HU Infants 

Under some statutory provisions governing arrest 
and imprisonment for debt, an infant is not subject to 
arrest for debt. 

As shown above in § 28, there is authority for 
the view that in the absence of a contravening law, 
an infant is subject to arrest. In construing stat¬ 
utes governing arrest and imprisonment for debt, 
however, the conclusion has been reached that an 
infant is not subject to arrest for debt, on civil 
process.il 

Infancy as a ground for discharge from arrest 
is considered below in § 76. 

n. Insane Persons 

As shown above in § 28, an insane person is not 
necessarily exempt from arrest on civil process. 

Insanity as a ground for discharge from arrest 
is considered below in § 76. 

0 . Konresidents 

(1) In general 

(2) Trick or fraud 

(1) In General 

In some Jurisdictions either at common law or by 
virtue of statute, nonresidents are privileged from ar- 
rest, in some cases at least. 

While, in some jurisdictions, nonresidents may 
be arrested in civil actions, as shown above in § 28, 
in others they are exempt, either under the common 
law 12 or by statute.i2 From the nature of their 
provisions, some statutes have been held to be in¬ 
applicable to nonresidents.14 

Various questions as to the privilege of a non¬ 
resident are considered above, where he is a party 
to a civil case (supra § 29 i), where he is the 
accused in a criminal case (supra § 29 j), and 
where he is a witness (supra § 29 k). Nonresi¬ 
dence as a ground for arrest in general is consid¬ 
ered below in § 33. Questions as to the arrest 
of a nonresident as a person absconding or leaving 
the jurisdiction are considered below in § 34. 


(2) Trick or Fraud 

Defendant brought or detained within the Jurisdic¬ 
tion by trick, fraud, or the like usually may not legally 
be arrested on mesne process. 

A defendant decoyed within the jurisdiction of a 
court by the trick, device, fraud, or false represen¬ 
tations of plaintiff cannot be lawfully arrested on 
mesne civil process.i^ This rule applies in a case 
where plaintiff has employed either civil i® or crim¬ 
inal process, merely or solely for the purpose of 
detaining or bringing defendant within the juris¬ 
diction of the court. The rule denying liability to 
arrest does not apply, however, to persons not con¬ 
cerned in the trick or device by which the party was 
brought within the jurisdiction of the court.!® 

p. Privilege of One of Several Obligors or De¬ 

fendants 

Exemption from arrest of one of two coobligors on a 
Joint and several obligation does not extend to the other 
in an action against the latter. The privilege may not 
be claimed if a person otherwise entitled to the privilege 
is sued jointly with one not privileged. 

It has been held that the exemption from arrest 
of one of two coobligors on a joint and several ob¬ 
ligation does not extend to the other in an action 
on the obligation against him.!® According to some 
cases, if a person privileged is sued jointly with one 
not privileged, the privilege is lost.®® 

q. Insolvent Debtor or Person Whose Contract 

Liability Suspended or Discharged 

Defendant may be relieved from liability ta arrest 
or Imprisonment, under certain circumstances by an as¬ 
signment for creditors. The effect of discharge from Im¬ 
prisonment or arrest under an insolvency act, on the 
propriety of a subsequent arrest depends largely on the 
terms of the act. 

There is apparently authority for the view that, 
under some statutes an insolvent debtor may avoid 
arrest or imprisonment for debt by making an as¬ 
signment in trust for all his creditors.®! 

Discharge from imprisonment under certain early 
insolvent acts did not prevent an arrest in an ac¬ 
tion by a creditor who did not receive due notice 
of defendant’s intention to proceed for his dis- 
charge.22 Where the discharge from imprisonment 


XI. Cassier’s Case, 1 N.E. 920, 139 
Mass. 458—5 C.J. p 462 note 92. 

12. In re Henderson, 145 N.W. 574, 
27 N.D. 155, 51 L..R.A.(N.S.) 328— 
5 C.J. p 469 note 77. 

13. Hand v. Taliaferro, 1 La.Ann. 26 
—5 C.J. p 469 note 78. 

14. McKay v. Ray, 63 N.C. 46—^5 C. 
J. p 469 note 79. 

15. Ex p. Taylor, 69 A. 553, 29 R.I. 
129—5 C.J. p 469 note 80. 


16. Snelling v, Watrous, 2 Paigre (N. 
Y.) 314 

17. N.T.—^Benninghoff v. Os well, 37 
How.Pr. 235. 

Pa.—Pavona v. Di Jorio, 23 Pa.Co. 

382—^Addicks v. Bush, 1 Phila. is^ 

5 C.J. p 469 note 82. 

18. N.Y.—Adriance v. Lagrave, 59 N. 
Y. 110, 17 Am.R. 317—Slade v. Jo¬ 
seph, 5 Daly 187—Adrience v. La- 
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grave, 15 Abb.Pr.(N.S.) 272, 47 
How.Pr. 71. 

R.I.—^Bx parte Taylor, 69 A. 553, 29 
R.I. 129. 

19. Gibbes v. Mitchell, 2 S.C.L. 406. 

20. Fife V. Keating, 2 Browne (Pa.) 
135—5 C.J. p 470 note 91. 

21. C. M. Hopgood Shoe Co. v. Saupp, 
7 Pa.Super. 480. 

22. Odell V. Hartsfield, 29 Ga. 221. 
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under the insolvent act applies to a "debt," it does 
not include damages for a tort and does not, there¬ 
fore, prevent an arrest in an action of tort.23 A 
discharge from imprisonment under certain early 
insolvent acts did not prevent the holding to bail of 
the person discharged in an action against him by 
a nonresident creditor other than the creditor at 
whose instance defendant had been confined in the 
proceedings in which such discharge was granted.24 
A discharge under some statutes did not prevent ar¬ 
rest or holding to bail in case the discharge was ob¬ 
tained by fraud.25 

In some jurisdictions the view was taken that 
the discharge of a debtor, pursuant to an insolv¬ 
ent debtors’ law of one state or jurisdiction, from 
imprisonment and from future arrest for exist¬ 
ing obligations, did not prevent the arrest or hold¬ 
ing to bail of such debtor in an action in another 
state or jurisdiction, 2 6 even where the obligation on 
which such action was based had accrued prior to 
the discharge^? and where such obligation arose out 
of the one as to which the discharge from impris¬ 
onment was granted.28 In at least one jurisdiction 
the propriety of an arrest after discharge, under the 
insolvent act of another state or jurisdiction, de¬ 
pended on comity and such discharge was given ef¬ 
fect to the same extent by the courts of such juris¬ 
diction as the discharge under the law of that ju¬ 
risdiction was given effect by such other state or 
jurisdiction.29 

^ Where by the law of a foreign country all process 
and proceedings, including execution, to enforce the 
payment of certain debts were suspended until a 
certain future date, except an action to liquidate the 
debt, it was held that defendant was protected from 
arrest in an action in the federal court to recover 
the amount of a debt of the t 3 q)e covered by such 
foreign law, in view of the fact that defendant was 
protected from process on a judgment for such debt 
by execution.30 


Certain questions as to discharge from arrest or 
on common bail where defendant had previously been 
discharged under an insolvency act are considered in¬ 
fra § 76. The right of an insolvent debtor to claim 
exemption from arrest by application to court, under 
some statutes, extends only to those debtors whose 
debts arise out of contracts previously made, as shown 
infra § 76 h. 

r. Person Not Subject to Body Execution 

Defendant is not subject to arrest on mesne process 
in an action in which a body execution on a judgment 
recovered in such action cannot issue. 

The view has been taken that defendant may not 
be arrested on mesne process in an action in which 
by law his body cannot be taken in execution of a 
judgment recovered in such action.^i 

§ 30. -Waiver of Privilege or Exemption 

a. In general 

b. What constitutes waiver 

a. In General 

In general, exemption from arrest is a personal 
privilege which may be waived by the privileged per- 
son. 

Exemption from arrest is a personal privilege, 
which the privileged person may waive,32 or may lose 
by estoppel.33 The rule permitting waiver, or loss 
by estoppel, of an exemption from arrest applies as 
well to an exemption created by statute as to one 
arising at common law or under a constitutional 
provision.^^ 

A person entitled to claim the privilege must claim 
it at an appropriate stage of the proceedings,^® ei¬ 
ther by motion^® or by plea in abatement.^? 

Among the privileges or exemptions which, it has 
been held or recognized, may be waived or lost by 
estoppel, are that of a freeholder,38 of a party,®® 
of a witness,40 of a juror,4i and of a married woman 


23. Zinn v. Ritterman, Abb.Pr.(N. 
S.XN.Y.) 261. 

24. Hauptman v. Nelson, (D.C.) 11 P. 
Cas.No.6,225, 4 CrancU C.C. 341, 

25. N.T.—Reynolds v. Manning, 1 
Cow. 228. 

S.C.—Man v. Lowden, 16 S.C.Ii. 485. 

23. Morris v. Eves, 11 Mart.(La.) 730 
—6 C.J. p 897 note 1—32 C.J. p 908 
note 7—5 C.J. p 462 note 1 [a] (2), 

27. Wood V. Matin, 10 N.J.Law 208— 
6 C.J. p 897 note 1—32 C.J. p 908 
note 7. 

28. Me.—Judd v. Porter, 7 Me, 337. 
N.T.—Peck V. Hosier, 14 Johns. 346. 
32 C.J. p 908 note 7. 


29. Walsh V. Nourse, 5 Binn.(Pa.) 
381—32 C.J. p 908 note 8 [a]. 

30. Camfranque v. Burnell, (C.C.Pa,) 
4 P.Cas.No.2,342, 1 Wash.C.C. 340. 

31. Green v. Morse, 5 Me. 291. 

32. Bragg V. Hatfield, 130 A. 233, 124 
Me. 391—Kallock v. Elward, 108 A. 
256, 118 Me. 346, 8 A.L.R 750—5 
C.J. p 470 notes 92, 93. 

33 . Bragg v, Hatfield, 130 A. 233, 124 
Ma 391—Kallock v. Elward. 108 A. 
256, 118 Me. 346, 8 A.L.R 750. 

34k Kallock v. Elward, supra. 

35. Kiser v. Downey, 1 Del. 530—5 
C.J. p 470 note 94. 
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36. Conn.—^Armstrong v. Ayres, 19 
Conn. 540. 

Me.—Smith v. Jones, 76 Me. 138, 49 
Am.R. 598. 

5 C.J. p 470 note 95. 

37. Wilson v. Nettleton, 12 Ill. 61 
—5 C.J. p 471 note 96. 

Violation of privilege or immunity as 
ground for abatement see Abate¬ 
ment and Revival § 87. 

38. Faulkner v. Whitaker, 15 N.J. 
Law 438. 

39. Kallock v. Elward, 108 A. 256, 
118 Me. 346, 8 A.L.R. 750. 

40. Kallock v. Elward, supra. 

41. Brower v. Tatro, 73 N.W. 421, 
116 Mich. 368—5 C.J. p 465 note 40. 



§ 30 


ABBEST 


6 O.J.S. 


under a statutory provision.^2 There is, however, 
authority for the view that the exemption of a mar¬ 
ried woman under a statute, which in effect pro¬ 
vides that she shall not be liable to arrest, is not 
conditional on her claiming such exemption's 

b. What Constitutes Waiver 

The privilege of arrest may be waived by conduct 
which shows a lack of intention to claim the privi¬ 
lege. 

Where a person privileged from arrest, on being 
arrested, fails to claim his privilege, and proceeds 
to take steps in the defense of the case, this ordinarily 
constitutes a waiver.^^ 

Laches or delay on the part of the person privileg¬ 
ed, in claiming his privilege, may constitute a waiv¬ 
er thereof.45 Defendant by conduct which induces 
plaintiff, in reliance on such conduct, to take steps 
and to change his position to his disadvantage may 
be estopped to claim the exemption or privilege.*^® 

Defendant does not waive his exemption by mov¬ 
ing to reduce special bail, as such action does not 
constitute an appearance ,^7 or by filing an answer 
to the merits with a plea in abatement, based on the 
privilege,48 or by mere silence at the time of the 
arrest.48 

Voluntary attendance of a witness without sub¬ 
poena is not a waiver of the privilege.so 

Applying for or giving hail. According to some 
cases, by submitting to arrest and giving bail, a per¬ 
son privileged from arrest does not waive his priv- 
ilege.51 At least there is not a waiver as a matter 


of law;52 nor do tendering a bond, appearance gen¬ 
erally, and pleading the general issue constitute a 
waiver as a matter of law.53 There is, however, au¬ 
thority for the view that there is an appearance which 
constitutes a waiver of exemption from arrest where, 
before he claims such exemption, a person files a 
motion for bail in which he tenders an issue of fact 
which involves, not only his rights as to bail, but 
also a complete defense to the action.54 

§ 31. -Violation of Privilege 

In the absence of statutory authorization, usually 
an action for damages will not lie for the arrest of de¬ 
fendant on civil process in violation of his privilege, 
either against the party who caused, or the officer who 
made, the arrest. 

At common law, and in the absence of statute giv¬ 
ing a right of action, in general, no action lies for 
damages against a party for causing the arrest on 
civil process of a defendant who was at the time 
privileged from arrest,^® nor against the officer mak¬ 
ing the arrest,58 the reason being that the process is 
not void, but merely voidable in the event that de¬ 
fendant does not waive but elects to insist on his 
privilege.57 In general, the remedy is by application 
for discharge from arrest,58 which may be by sum¬ 
mary motion to the court or judge, as shown be¬ 
low in §§ 76, 77. Even in the absence of a statutory 
provision expressly conferring the right to sue, how¬ 
ever, it has been held that a married woman has a 
right of action for a violation of her immunity from 
arrest granted by a statute which in effect provides 
that she shall not be liable to arrest.58 


42. Kallock v. Elward, 108 A. 256, 
118 Me. 346, 8 A-E.R. 750. 

43. Bragrs V. Hatfield, 130 A. 233, 124 
Me. 391. 

44. Green v. Bonaffon, 2 Miles (Pa.) 
219—5 C.J. p 471 note 98. 

45. Ill.—Wilson v. Nettleton, 12 Ill. 
61. 

N.T.—^Parmer v. Robbins, 47 How.Pr. 

415—Cable v. Cooper, 15 Johns. 152. 
Vt.—Wood V. Kinsman, 5 Vt. 588. 

Va.—^Prentis v. Com., 6 Rand. (26 Va.) 
697, 16 Am.D. 782. 

46. Kallock v. Elward, 108 A. 256,118 
Me. 346, 8 A.L.R. 750. 

Married woman 

Defendant, in a wife's action for 
alienation of her husband’s affections, 
who came into the state masquerad¬ 
ing as a single woman by prearrange¬ 
ment with her own husband, and who 
did not give plaintiff any intimation 
that she was married until after the 
close of plaintiff’s opening statement 
to the jury, was estopped to assert 
her exemption from arrest, under Rev. 
St. c 66 § 4, nor were her sureties ex¬ 


onerated from the bail bond which 
defendant gave when arrested on a 
capias.—^Kallock v. Elward, 108 A. 
256, 118 Me. 346, 8 A.D.R. 750. 

47. Dobson v. Fitzpatrick, 2 Wkly.N. 
C.(Pa,) 186. 

43. Lamed v. Griffin, (C.C.Mass.) 12 
F. 590. 

49. Swift V. Chamberlain, 3 Conn. 
637. 

50. Stone v. Sommerick, 2 Pa.Co. 309. 

51. Orzel v. Cominsky, 26 Pa.Dist. 
976—^Blair v. Fields, 21 Pa.Dist. & 
Co. 239—5 C.J. p 471 note 4. 

Nonresident party 

A nonresident, who was arrested on 
a capias in a civil action growing out 
of an automobile collision, when leav¬ 
ing the court room after a hearing 
on a reckless driving charge against 
him, did not waive privilege from 
service by depositing bail and giving 
a recognizance.—Herman v. Arndt, 
182 A. 830, 116 N.J.Law 150. 

Conflicting views in same jurisdiction 

(1) There appears to be a conflict 
of view in certain jurisdictions as to 
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the effect of giving bail; in some 
cases, it has been held or recognized 
that there is not a waiver.—^Mackay 
V. Lewis, 7 Hun (N.T.) 83—Washburn 
V. Phelps, 24 Vt 606. 

(2) In other cases, the contrary 
view has apparently been taken.— 
Stewart v. Howard, 15 Barb.(N.T.) 
26—Fletcher v. Baxter, 2 Aik.(Vt) 
224—5 C.J. p 471 note 6. 

52. Bragg v. Hatfield, 130 A. 233, 124 
Me. 391. 

53. Bragg v. Hatfield, supra. 

54. White V. Marshall, 23 Ohio Cir. 
Ct 376. 

55. Me.—Smith v. Jones, 76 Me. 138, 
49 Am.R. 598. 

N.H.—Kimball v. Molony, 3 N.H. 376. 
5 C.J. p 471 notes 7, 8. 

56. Chase v. Pish, 16 Me. 132—5 C.J. 
p 471 note 9. 

57. Smith v. Jones, 76 Me. 138, 49 
Am.R. 698—5 C.J. p 471 note 10. 

56. Smith V. Jones, supra— 5 C.J. p 
472 note 11. 

59. Bragg v. Hatfield, 130 A. 233, 124 
Me. 391. 
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An officer may be liable for an abuse of authority 
if he exceeds his duty and acts roughly and oppres¬ 
sively,and, of course, an action will lie against a 
creditor who proceeds maliciously and without prob¬ 
able cause.6i 

Questions as to whether an action for false im¬ 
prisonment will lie because of the arrest of a person 
privileged from arrest are considered in § 15 of the 
title False Imprisonment [25 C.J. p 457 note 38-p 458 
note 49], as to whether an action for malicious pros¬ 
ecution will lie in respect of an arrest on civil proc¬ 
ess, in §§ 11, 12 of the title Malicious Prosecution 
[38 CJ. p 391 note 26, p 392 note 57], and as to 
whether an action for abuse of process will lie in 
respect of an arrest on civil process, in section 121 
of the title Process [50 CJ. p 618 note 47]. As 
shown in section 31 of the title Contempt [13 C.J. p 
38 notes 36, 37, 41], procuring the arrest of a wit¬ 
ness in violation of the privilege of immunity from 
arrest may be punishable as contempt 

§ 32. Grounds 

a. General considerations 

b. Showing as to grounds in general 

a. General Considerations 

In general, an order of arrest may be granted only 
on the grounds enumerated in the governing statute. 

Where the grounds for arrest are prescribed by 
statute, an order of arrest may be granted only on 
the grounds and in the cases enumerated in the stat- 
ute,62 which of course must fall within the specified 
exceptions to the constitutional prohibitions against 
arrest in civil cases.®^ 

b. Showing as to Grounds in General 

The grounds urged for arrest must be established 
with reasonable certainty. 

The grounds urged for the arrest of defendant 


must be clearly established,but a reasonable degree 
of certainty is all that is required.®^ 

§ 33. — Nonresidence 

While not usually, of Itself, ground for arrest, non¬ 
residence, in connection with other circumstances, may 
constitute such ground. 

Nonresidence, in connection with other circum¬ 
stances, may be a ground for arrest under some stat¬ 
utory provisions.®® Usually, however, it seems that 
nonresidence is not of itself a ground for arrest,®*^ 
and it has been held that a statute authorizing the 
arrest of defendant solely on the ground of nonresi¬ 
dence is not a valid enactment.®® 

Questions as to whether a nonresident is subject 
to arrest are considered in some aspects above in § 
28, and as to whether a nonresident is privileged from 
arrest, above in § 29. 

§ 34. — Absconding or Leaving Jurisdic¬ 
tion 

Some statutes authorize the arrest of a debtor who 
Is about to abscond or to leave the Jurisdiction, with 
intent to avoid payment of his debts. 

Many statutes authorize the arrest of a debtor who 
is about to abscond®® or to remove from the state, 
or to leave the jurisdiction of the court, with intent 
to avoid the payment of his debts.*^® In a statutory 
provision authorizing the arrest of a debtor who has 
absconded from his residence, the word ^^residence” 
refers to his present established residence and does 
not include another place where he has not resided 
for several years.*^^ 

A debtor is not liable to arrest on this ground when 
his intended departure is in good faith,72 without 
intent to defraud his creditors,^® as where he intends 
to leave on business,74 or for the purpose of seeking 


60. Smith V. Jones, 76 Me. 138, 49' 
Am.R. 598. 

61. Me.—Smith v. Jones, supra. 
Mass.—Ex p. Morton, 81 N.E. 869, 196 

Mass. 21, 11 L.R.A.(N.S.) 1087. 

5 C.J. p 472 note 15. 

62. Mann v. Chrestopulos, 87 App. 
Div. 222, 84 N.T.S. 372, 13 N.T.Ann. 
Cas. 465—5 C.J. p 448 note 60. 

63. Cooper V. Nolan, 71 P. 179, 138 
Cal. 248—5 C.J. p 448 note 61. 

64. U.S.—Samel v. Dodd, (Ga.) 142 
P. 68, 73 C.C.A. 254. 

N.J.—^McKernan v. McDonald, 27 N.J. 
Law 541. 

N.T.—Cormier v. Hawkins, 69 N.Y. 
188. 

5 C.J. p 448 note 62. 

65. N.Y.—Voorhees Rubber Mfg. Co. 


V. McEwen, 97 N.Y.S. 942, 111 App. 
Div. 541. 

Pa.—^Parasset v. Gautier, 2 Dali. 330, 
1 L.Ed. 402, 18 F.Cas.No.10,709. 

5 C.J. p 448 note 63. 

661 N.Y.—Ensign v. Nelson, 1 N.Y. 
S. 685, 49 Hun 215, affirmed 20 N. 
E. 416, 112 N.Y. 674. 

S.C.—Davis V. Reynolds, 57 S.B. 850, 
77 S.C. 255. 

5 C.J. p 462 note 2. 

07. Little V. Miles, 169 S.B. 220, 204 
N.C. 646—5 C.J. P 462 note 2 [a]. 
68. Chappee v. Thomas, 5 Mich, 53. 

66. U.S.—Norman v. Manciette, (C. 
C.Or.) 18 P.Cas.No.10,300, 1 Sawy. 
484. 

Mass.—Paine v. Kelley, 83 N.B. 8, 197 
Mass. 22. 

5 C.J. P. 448 note 64. 
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701. Norman v. Manciette, (C.C.Or.> 
18 P.Cas.No.10,300, 1 Sawy. 484—5 
C.J. p 448 note 65. 

Order of arrest held Improper.—* 
Pearl v. Seventh Ave. Film Co., 188 
N.B. 84, 262 N.Y. 605, modifying 261 
N.Y.S. 1015, 237 App.Div. 911, and 
answering certified questions 265 N. 
Y.S. 998, 238 App.Div. 803. 

71. Hand v. Taliaferro, 1 La.Ann. 26. 

72. Ex p. Fkumoto, 52 P. 726, 120 
Cal. 316—5 C.J. p 449 note 66. 

73L Ex p. Fkumoto, supra—5 C.J, p 
449 note 67. 

74. Ky.—Myall Wright, 2 Bush 

130. 

N.H.—Stevenson v. Smith, 28 N.H. 

12 . 

5 C.J. p 449 note 68. 
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employment elsewhere and improving his condition,^® 
or when his absence will be temporary only.76 Under 
this class of statutes the question of the debtor’s in¬ 
tent is a material subject of inquiry.77 

Removal of ^‘means*^ Under a statute authorizing 
arrest when the debtor is about to leave the state 
taking with him ‘leans’’ of his own more than sufiS- 
cient for his immediate support, the word “means” 
refers not to method but to portable assets, tangible 
or intangible,78 and a debtor does not, by his depar¬ 
ture, remove “means” from the state n^erely because 
he owns real property in another state.79 

Nonresident debtors. There is authority for the 
view that a statute authorizing the arrest of a debtor 
about to remove from the state does not apply to 
the case of a nonresident debtor^o who has never been 
bodily within the borders of the state.^^ Some stat¬ 
utes, however, permit the arrest of a nonresident.^^ 

§ 35. — Nature of Cause of Action 

The nature of the cause of action or the ground 
on which the action Is based sometimes determines the 
propriety of an arrest. 

The propriety of an arrest sometimes depends on 
the nature of the cause of action or the ground on 
which the action is based.^^ Questions as to the 
propri 2 ty of an arrest as dependent on the nature 
of the action are considered in certain aspects above 
in § 25. 

§ 36. — Acts Preventing Replevy of Prop¬ 
erty 

Concealment, removal, or disposal of a chattel so 
that it cannot be found or taken by the sheriff is 
ground for arrest under some statutes. In an action to 
recover the chattel. 

Defendant is sometimes subject to arrest in an ac¬ 
tion to recover a chattel, where the chattel, or a part 
thereof, has been concealed, removed, or disposed of, 
so that it cannot be found or taken by the authorised 
ofiicer,S4 or where it has been concealed, removed, 
or disposed of to defeat plaintiffs action.^s Accord¬ 


ing to some decisions of the inferior courts in early 
cases, an action to recover personal property can¬ 
not be maintained where defendant has not, in fact 
or law, the possession or control of the property 
claimed, and, consequently, an order for arrest in 
such case cannot issue. The rule is now authori¬ 
tatively settled, however, that where defendant has 
fraudulently acquired possession of the property he 
may be arrested, although he has disposed of it be¬ 
fore the commencement of the action.87 
The removal, concealment, or disposal of the prop¬ 
erty must have been effected with a fraudulent in¬ 
tent,and there is authority for the view that de¬ 
fendant may not be arrested, if he has parted with 
the property in good faith before the bringing of 
the suit.S9 

§ 37. — Acts in Fiduciary or Official Ca¬ 
pacity 

a. In general 

b. Attorneys, bankers, and collecting 

agents 

c. Factors, brokers, and other agents re¬ 

ceiving money or property 

d. Public officers 

e. Officers or agents of private corpora¬ 

tions 

f. Misconduct or neglect in office or in 

professional employment 

a. In General 

Failure to account for money or other property re¬ 
ceived In a fiduciary capacity is ground for arrest un¬ 
der some statutes. 

Some statutes authorize the arrest of defendant on 
the ground that he received, in a fiduciary capacity,^® 
money or property belonging to plaintiff, and failed 
to account therefor,without regard to the intent 
with which the breach of trust was committed.^^ 
The phrase “fiduciary capacity” refers to contracts or 
relations based on trust or confidence and not on 
credit.95 


75. Stevenson v. Smith, suprsu—5 C. 
J. p 449 note 69. 

Myall V. Wright, 2 Bush (Ky.) 
130—5 C.J. p 449 note 70. 

77. Devries v. Summit, 86 N.C. 126 
—5 C.J. p 449 note 71. 

78. Dunsmore v. Pratt, 99 A. 717, 
116 Me. 22. 

79. Dunsmore v. Pratt, supra. 

80. McKay v. Ray, 63 N.C. 46—5 C. 
J. p 469 note 79 [a] <1). 

81. Paine v. Kelley, 83 N.B. 8, 197 
Mass. 22—5 C.J. p 450 note 74. 

88 . Vergennes Bank v. Barker, 27 
Vt. 243—5 C.J. p 450 note 75, p 
469 note 79 [a] (2>. 


83. N.T.—^Uintah Basin Producing & 
Refining Co. v. Campbell, 178 N.Y. 
S. 373. 

S.C.—^Palmetto Motor Car Co. v. 
Brooke, 152 S.E. 763, 156 S.C. 137. 

84). Thompson v. Thompson, 88 N.W, 
565, 10 N.D. 564—5 C.J. p 450 note 
76. 

85. Eddings v. Boner, 38 S.W. 1110, 
1 Ind.T. 173. 

86. Pike v. Lent, 6 N.T.Super. 650— 
5 C.J. p 460 note 77. 

87. Barnett v. Selling, 70 N.T. 492, 
modifying 9 Hun 236—5 C.J. p 450 
note 78. 

88. Barnett v. Selling, 70 N.T. 492 
—5 C.J. p 450 note 80. 
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89. Merrick v. Suydam, Code Rep. 
N.S.(N.T.) 212. 

90. Holland Coffee Co. v, Johnson, 
77 N.T.S. 247, 38 Misc. 187—5 C.J. 
p 450 note 81. 

91. Seidel V. Peschkaw, 27 N.J.Law 
427—5 C.J. p 451 note 82. See also 
5 C.J. p 445 note 39 [r]. 

98l Southern Grocery Co. v. Davis, 
43 S.E. 591, 132 N.C. 96—5 C.J. P 
451 note 83. 

93. Stoll V. King, 8 How.Pr.(N.T.) 
298—^Dunaher v. Meyer, 1 Code Rep. 
(N.T.) 87. 

ConildeiLce ixL integrity rather than 
ability 

The phrase contemplates a case 
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established is not terminated by his acceptance of a 
draft drawn on him for the value of the property, 
and, on the nonpa^nnent of the draft, he may be ar¬ 
rested in an action to recover the proceeds of the 
sale;S but it is otherwise in such cases where the 
action is brought on the acceptance, and not for the 
recovery, of the money received by the agent.^ 

d. Public Oficers 

The arrest of a public officer is authorized by some 
statutes where he has embezzled or misapplied, or 
failed to account for, public money or property intrusted 
to him or placed in his custody. 

Some statutes of the type here considered author¬ 
ize the arrest of a public officer who has embezzled or 
misappropriated, or failed to account for, public mon¬ 
ey or property intrusted to him or placed in his cus- 
tody.io 

c. Officers or Agents of Private Corporations 

The arrest of an officer or agent of a private cor¬ 
poration is authorized by some statutes where he has 
embezzled or misapplied, or failed to account for, cor¬ 
porate property intrusted to him or placed in his cus¬ 
tody. 

Some statutes of the type here considered author¬ 
ize the arrest of an officer or agent of a private cor¬ 
poration who has embezzled or misapplied, or fail¬ 
ed to account for corporate money or property in¬ 
trusted to him or placed in his custody.^i 

f. Misconduct or Neglect in Office or in Pro¬ 
fessional Employment 

In some Jurisdictions, misconduct or neglect in pub¬ 
lic office or in professional employment Is ground for 
arrest. 

Misconduct or neglect in office^^ qj- in a profes¬ 
sional employment, sometimes made a ground 
for arrest. 'Trofessional employment,” within the 
meaning of a statute permitting arrest in the case 
of misconduct or neglect in professional employ¬ 


ment, relates only to some of those occupations uni¬ 
versally classed as professions, the general duties 
and character of which courts must be expected to 
understand judicially.!^ Whether or not an attor¬ 
ney at law is professionally employed within the 
meaning of such a statute depends on the relations 
and mutual understanding of the parties, on what 
was said and done, and on all the facts and circum¬ 
stances of the particular undertaking. 15 Profession¬ 
al employment of an attorney, within the meaning 
of such a statute, is not limited to services in liti¬ 
gation,! ^ and, notwithstanding professional serv¬ 
ices of an attorney are combined with services which, 
ordinarily, are not classed as strictly professional, 
the emplo 3 nnent as an entirety and the services as a 
whole may be regarded as professional.!*^ Under 
such a statute, an attorney at law who converts or 
misapplies money in his hands belonging to his client 
may be arrested in an action for the recovery of 
such money.!3 

§ 38. - Fraudulent Acts 

a. Fraudulent concealment, disposal, or 

removal of property 

b. Fraudulent incurring of obligation or 

contracting of liability 

a. Fraudulent Concealment, Disposal, or Remov¬ 
al of Property 

A debtor who conceals, removes, or disposes of his 
property, or who is about to do so, with Intent to de¬ 
fraud his creditors, is subject to arrest under some stat¬ 
utes. 

Many statutes authorize the arrest of debtors on 
the ground that they have concealed, removed, or 
disposed of their property, or are about to do so, with 
intent to defraud their creditors; but such statutes 
apply only to cases of actual fraudulent intent,!^ 
and not, according to some cases, to cases of mere 
legal or constructive fraud.20 A statute of this 


3 . Kelly V. Scripture, 9 Hun (N.T.) 
283. 

9. German Bank v. Edwards, 53 N. 
Y. 541—^Farmers*, etc., Nat Bank 
V. Sprague, 52 N.T. 605—5 C.J. p 
453 note 99. 

10. U.S.—^Jackson v. Simonton, (D. 

C.) 13 F.Cas.No.7,146, 4 Craned 

C.C. 12. 

N.Y.—^People v, Clark, 45 How.Pr. 

12 . 

5 C.J. p 453 note 1, p 458 note 41 [a]. 

11. State y. Milwaukee Liedertafel, 
164 N.W. 1004, 166 Wis. 277—5 C. 
J. p 453 note 2. 

12. Van Schaick v. Sigel, 9 Daly (N. 
T.) 383—5 C.J. p 459 note 63. 

13. Haigh v. Martin, 70 N.Y.S. 758, 
62 App.Div. 409—5 C.J. p 459 note 

S4. 


14. Pennock v. Fuller, 2 N.W. 176, 
41 Mich. 153, 32 Am.B. 148—5 C.J. 
p 459 notes 64 [a], [h], 65 [b]. 

Agency for sale of sewing machines 
An agency for the sale of sewing 
machines is not a professional em¬ 
ployment—^People v. McAllister, 19 
Mich. 215. 

15. Case v. Ranney, 140 N.W. 943, 
174 Mich. 673—5 C.J. p 451 note 87 
Cf]. 

Question of fact 

In an action commenced by capias 
for misappropriation of rents col¬ 
lected by defendant, the evidence was 
held to make a question for the Jury 
as to whether defendant was acting 
in his professional capacity as an at¬ 
torney.—Case V. Ranney, 140 N.W. 
943, 174 Mich. 673. 
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IS. Case V. Ranney, supra. 

17. Case v. Ranney, supra, 
la Stage V. Stevens, 1 Den.(N.T.) 

267—5 C.J. p 459 note 65. 

15. Mann v. Chrestopulos, 84 N.Y.S, 
372, 87 App.Div. 222, 13 N.Y.Ann. 
Cas. 465—5 C.J. p 454 note 11, p 
455 note 12. 

Question for the Jury 
In action on a note, in which plain¬ 
tiff procured an order for defendant’s 
arrest, under Code Civ.Proc.(1912) § 
230, for disposing of hia property 
with the intention of defrauding 
creditors, the question of whether 
defendant disposed of his property 
with such intent was for the Jury.-^ 
Bonnette v. Clow, 110 S.B. 794, 118 
S.C. 376. 

2a People V. Kelly, 35 Barb. (N.Y.) 
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general nature has, however, been construed to in¬ 
clude constructive fraud, or fraud in law.^i 

In all cases the alleged fraud must be established 
by satisfactory evidence to justify defendant’s ar¬ 
rest on the ground of disposing of his property with 
intent to defraud creditors,22 although an inference 
of actual fraud may be drawn from the facts prov- 
ed.23 

In order to constitute a fraudulent disposition of 
property authorizing a debtor’s arrest, four things 
must conjoin, namely; The thing disposed of must 
be of value, out of which the creditor could have 
realized all or a portion of his claim it must have 
belonged to the debtor it must have been transfer¬ 
red or disposed of by the debtor and the act must 
have been done with intent to defraud his creditors.27 
There is, however, authority for the view that it is 
not necessary that the disposition should be made for 
the purpose of defrauding creditors as a class.^^ 
Furthermore, it is not essential that the creditor 
whom it was intended to defraud should be a judg¬ 
ment creditor.29 

Transfer in payment of debt, A debtor who trans¬ 
fers property intending to defraud creditors may 
be liable to arrest, even though the property is trans¬ 
ferred to pay a valid obligation.^® 

The word ^'property* in these statutes has been 
held to include both realty and personalty.^i 

A fraudulent disposal of property in a different 


jurisdiction from that in which the debt was con¬ 
tracted has been held to warrant an arrest in the 
latter jurisdiction.^^ The rule is otherwise, however, 
where defendant both contracted the debt and dis¬ 
posed of his property in a foreign country.33 

b. Praudulent Incurring of Obligation or Con¬ 
tracting of Liability 

(1) In general 

(2) Positive representations 

(3) Failure to disclose facts 

(4) Seduction under promise to marry 

(1) In General 

Defendant who fraudulently incurred the obligation 
or contracted the liability which is the basis of the ac¬ 
tion is subject to arrest under some statutes. 

One of the commonest grounds of civil arrest now 
existing is that defendant fraudulently incurred the 
obligation or contracted the liability which is the 
basis of the action. The statute is not to be extend¬ 
ed by construction so as to embrace cases not clear¬ 
ly within it.^^ The statute applies to cases of per¬ 
sonal misconduct, moral and actual,35 and not to 
cases of mere legal or constructive fraud. 

An arrest on this ground is proper only when the 
fraud was committed before or at the time the ob¬ 
ligation was incurred, and not when it was commit¬ 
ted subsequently.^^ Accordingly, a debtor who mere¬ 
ly resorts to fraud and subterfuge to avoid payment 
of a debt honestly contracted may not be arrested 


444, sub nom Caldwell’s Case, 13 
Abb.Pr. 405—5 C.J. p 455 note 13. 
xroxLCompliance witli tb.e BuUc Sales 
Act 

Noncompliance with the reqtuire- 
ments of the Bulk Sales Act, stand¬ 
ing alone, is not evidence of fraud 
justifying an order to hold to bail, 
under Civ.Pract.Act (1903) § 84.— 
Leventon v. Davison, 130 A. 632, 102 
N.J.Law 144, affirming (Sup.) 127 A. 
787—5 C.J. P 455 note 13 [a]. 

21. Eichenberg v. Marcy, 26 A. 46, 
18 K.I. 169. 

2BL Vredenburgh v. Hendricks, 17 
Barb.(N.Y.) 179—Stroub v. Henly, 
1 How.Pr.N.S.(N.T.) 400—Courter 
V. McNamara, 9 How.Pr.(N.Y.) 255 
—5 C.J. P 455 note 14. 

23. William Barie Dry Goods Co. v. 
easier, 90 N.W. 670, 131 Mich. 23— 

5 C.J. p 455 note 15, p 456 note 19 
[a]. 

24. Hoyt V. Godfrey, 88 N.Y. 669. 

26. Isaacs v. Gorham, 1 Hilt. (N.Y.) 
479—5 C.J. p 455 note 17. 

2G. Hoyt V. Godfrey, 88 N.Y. 669— 

6 C.J. p 456 note 18. 

27. La.—^Miltenberger y. Burgess, 15 
La. Ann. 8. 


KY.—Hoyt V. Godfrey, 88 N.Y. 669 
—Sherill Roper Air Engine Co. v. 
Harwood, 30 Hun 9. 

Pa.—^Mitlinger v. Wetzel, 1 Leg.Rec. 
49 —^Watson v. Browne, 1 Lehigh 
Val.L.R. 156. 

S.C.—Davis V. Cardue, 17 S.E. 247, 
38 S.C. 471. 

5 C.J. p 456 note 19. 

28. Bonnette v. Clow, 110 S.E. 794, 
118 S.C. 376. 

20. Johnson v. Maxon, 23 Mich. 129. 

30. Bonnette v. Clow, 110 S.E. 794, 
118 S.C. 376. 

31. Morrison v. Martin, 80 A. 716, 84 
Conn. 628—5 C.J. P 456 note 21. 

32. Claflin v. Frenkel, 29 Hun 288, 
3 N.Y.Civ.Proc. 109—5 C.J. P 456 
note 22. 

33. Brown v. Ashbough, 40 How.Pa. 
(N.Y.) 226—^Blason v. Bruno, 21 
How.Pr.(N.Y.) 112. 

34. Novotny v. Koslolf, 108 N.E. 189, 
214 N.Y. 12, affirming 144 N.Y.S. 
652, 159 App.Div. 478—5 C.J. p 456 
notes 26, 27. 

Obtaining money on a forged check 
has been regarded as ground for ar¬ 
rest.—Ex p. Howitz, 84 P. 229, 2 Cal. 
App. 752. 


Taking possession of goods with¬ 
out pasnnent, in violation of the 
agreement, was a fraudulent crea¬ 
tion of the debt which authorized ar¬ 
rest.—Warfel v. Mutariello, 12 Pa. 
Dist. & Co. 677. 

Mechanic’s lien 

A creditor suing under the Mechan¬ 
ics’ Lien Act of 1875 for a personal 
recovery against his debtor was, it 
seems, entitled to the debtor’s arrest 
for his fraudulently contracting the 
debt under Code Civ.Proc. § 550 subs 
2.—^Burbridge v. Hart, 54 How.Pr.(N. 
Y.) 455. 

35w Hathaway v. Johnson, 55 N.T. 
93, 14 Am.R. 186. 

36. Hathaway v. Johnson, supra. 

37. N.J.—Brune v. Miskind, 168 A. 
832, 11 N.J.Misc. 924. 

S.C.—^Palmetto Motor Car Co. v. 

Brooke, 152 S.E. 763, 156 S.C. 137. 
5 C.J. P 457 note 28. 

Fraud at inception of the contract 
Fraud underlying an order to hold 
a debtor to bail for fraudulently con¬ 
tracting a debt must be fraud in the 
inception of the contract.—^Brune v. 
Miskind, 168 A. 832, 11 N.J.Misc. 924. 
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under the provisions of these statutes.^^ Defendant’s 
subsequent acts may, however, warrant an inference 
^of fraudulent intent in contracting the debt^^ 

It has been held that the ‘‘liability’ referred to in 
the statute is that flowing from a breach of the con¬ 
tract on which the action is based and is not a lia¬ 
bility for deceit in inducing the contract^® Mere 
breach of an executory contract is insufficient to show 
fraudulent intent.'^l Any fraud committed in con¬ 
tracting the debt or incurring the obligation sued 
on is sufficient, however, to justify the arrest of de¬ 
fendant, whether or not it is sufficient to avoid the 

contract^2 

The typical case under the statute is where credit 
is procured by fraudulent representation and the suit 
is brought to recover the sum due on the contract.-^^ 

Liability to respond in damages for nonperform¬ 
ance of a contract in refusing to carry it out will not 
justify an order of arrest under this statute."*^ 

Questions as to the necessity of proving fraud, 
where it is alleged in the complaint, as required by 
some statutes governing arrest, are considered be¬ 
low in § 56. 

New contract Even though a debt has been fraud¬ 
ulently contracted and an obligation fraudulently in¬ 
curred by defendant, yet, if subsequently thereto 
plaintiff, with full knowledge of the fraud, settles 
the original debt or obligation and enters into a new 
contract with defendant on different terms and on 
additional consideration, in an action on the new 
contract defendant cannot be arrested merely be¬ 
cause the original debt or obligation was fraudulently 
contracted or incurred.'^s 


Procuring extension of time, A debtor who for 
the purpose of securing an extension of the time of 
payment of his debt fraudulently induces his cred¬ 
itor to accept a worthless security therefor may be 
arrested.^® It has been held, however, that a debtor 
who has induced his creditor to accept a worthless 
postdated check in payment of the debt is not liable 
to arrest in an action brought on the check.'*^ 

Debt contracted in another state or country. De¬ 
fendant may be arrested for a debt fraudulently con¬ 
tracted in another staters in a foreign country,^^ 
even though he would not have been subject to arrest 
in such other state or country,50 because the remedy 
is governed by the law of the forum.®! 

Joining several causes of action. If several causes 
of action are joined, an arrest will not lie for fraud 
with respect to one, where defendant is innocent as to 

the other.52 

(2) Positive Representations 

False and fraudulent representations mad' '^y de¬ 
fendant, which induce plaintiff to enter into a contract 
with defendant or to part with something of value, may 
be ground for arrest. 

Defendant may be arrested as having fraudulently 
contracted the debt or incurred the liability, when he, 
knowingly,53 made false and fraudulent representa¬ 
tions which induced plaintiff to enter into a con¬ 
tract with him®^ or to part with something of value.®® 
The fraud for which an arrest is authorized may con¬ 
sist in false representations with regard to the finan¬ 
cial condition, solvency, or credit of the party making 
them.®® 

In accordance with familiar rules, stated in §§ 


38. Hart V. Cooper, 18 A. 122, 129 Pa. 
297—5 C.J. p 457 note 29, 

39. Lovell V. Martin, 11 Abb.Pr.(N. 
T.) 126—5 C.J. p 457 note 31. 

4a Novotny v. KoslofC, 144 N.T.S. 
652, 159 App.Div. 478, affirmed 108 
N.E. 189, 214 N.T. 12. 

41. N.J.—Vankirk v, Staats, 24 N.J. 
Law 121. 

N.Y.—Steinhardt v. Beir, 16 N.Y.S. 
' 609, 60 N.Y.Super. 489. 

5 C.J. p 457 note 33. 

Breach without prior fraud 
Attachment for fraud which would 
warrant an order for capias ad re¬ 
spondendum could not issue against 
defendants on an affidavit that de¬ 
fendants breached a contract, honest¬ 
ly entered into, to permit plaintiff To 
use a building to operate a dance 
marathon, since defendant could not 
be held to bail, not having intended 
to defraud plaintiff at the time of 
contracting.—^Brune v. Miskind, 168 
A. 832, 11 N.J.Misc. 924. 


42. Wallace v. Murphy, 22 How.Pr. 

(N.Y.) 414—5 C.J. p 457 note 35. 
43- Novotny v. Kosloff, 108 N.E. 189, 
214 N.Y. 12, affirming 144 N.Y.S. 
652, 159 App.Div. 478—5 C.J. p 457 
note 36. 

44. Novotny v. Kosloff, supra—5 C. 
J. p 457 note 37. 

45^ Fritts v. Slade, 9 Hun (N.Y.) 145 
—^Merchants* Bank v. Dwight, 13 
How.Pr.(N.Y.) 366. 

40. Van Wagenen v. Coe, 22 N.J. 
Law 531—5 C.J, p 457 note 38. 

47. WoodrufC v. Valentine, 19 Abb. 
Pr.(N.Y.) 93—5 C.J. p 457 note 39. 

48. Ex p. Bergman, 4 P. 209, 18 Nev. 
331—5 C.J. p 457 note 40. 

49. Ex p. Howitz, 84 P. 229, 2 CaL 
App. 752—5 C.J. p 458 note 41. 

sa Johnson v. Whitman, 10 Abb.Pr. 
N.S.(N.Y.) 111. 

51. CaL—^Ex p. Howitz, 84 P 229, 
2 ‘Cal.App. 752. 
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N.Y.—Claflin v. Frenkel, 29 Hun 288, 
3 N.Y.Civ.Proc. 109—^Brown v. Ash- 
bough, 40 How.Pr. 226. 

5 C.J. p 458 note 43. 

59. Toffey v. Williams, 3 Hun (N. 
Y.) 217—Brown v. Ashbough, 40 
How.Pr.(N.Y.) 226—5 C.J. p 458 
note 44. 

53. N.Y.—^Birchell v. Strauss, 28 
Barb. 293, 8 Abb.Pr. 53—Gaffney v. 
Burton, 12 How.Pr. 516. 

N.C.—^Bahnsen v. Chesebro, 77 N.C. 
325. 

Vt—Caldbeck v. Simanton, 71 A. 881, 
82 Vt. 69, 20 L.R.A.(N.S.) 844. 

5 C.J. p 458 note 45. 

54w Berkner v. Rubin, 260 N.Y.S. 
747, 145 Misc. 666—5 C.J. p 458 
note 46, p 488 note 45 [c], [d]. 

sa Sanders v. Siebert, 49 N.Y.Super. 
491. 

50L Berkner v. Rubin, 260 N.Y.S. 747, 
145 Misc. 666—^Martin v. Freed, 21 
N.Y.S. 302—5 C.J. 458 note 51. 
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156, 157, 163 of the title Contracts [13 CJ. p 384 
note 48, p 386 note 52, p 391 note 88] and §§ 10, 
11, 29 of the title Fraud [26 CJ. p 1080 note 87, 
p 1087 note 43, p 1137 note 78], to constitute fraud 
the representation must he as to a fact, as distin¬ 
guished from a mere expression of opinion, or a 
promise or conjecture as to future acts or condi- 
tions,57 and it must have been relied on by plain¬ 
tiff.®^ 

The liability in tort in an action for deceit in 
making a false representation as to the financial 
condition of a third person is not a debt fraud¬ 
ulently contracted, or an obligation fraudulently 
incurred, within the meaning of a statute author¬ 
izing an arrest in such cases; but an arrest may 
be had for such cause, where the statute author¬ 
izes arrests in actions to recover damages for fraud 
or deceit, as shown supra § 25. 

(3) Failure to Disclose Facts 

Concealment of material facts In incurring a debt or 
contracting a liability may constitute ground for ar¬ 
rest. 

Under certain circumstances, the omission of the 
debtor to disclose material facts may, of itself, 
constitute a fraud for which he may be arrested,®® 
as where he concealed the fact that he was insol¬ 
vent when contracting a debt or incurring a lia¬ 
bility which he did not intend to pay,®^ or could 
not reasonably expect to pay.®® The mere omission 
of a purchaser on credit to disclose his insolvency 
is not, however, necessarily fraud,®^ and it is not, 
unless accompanied by a fraudulent intent not to 
pay,®® or, it seems, by want of reasonable expect¬ 
ancy of ability to pay.®® 

Obtaining possession of goods without payment 
One who purchases goods for cash and obtains 
possession without paying for the goods, with the 
intent of immediately disposing of them or of con¬ 


§ 39 

verting them into a form in which they cannot 
easily be reached on execution, is guilty of such 
fraud as will authorize his arrest,®*^ whether such 
fraud would or would not avoid the sale.®® 

(4) Seduction under Promise to Marry 

One who seduces a female under promise to marry 
may be subject to arrest In an action for breach of prom¬ 
ise, on the ground of having fraudulently Incurred the 
obligation. 

One who seduces a female under promise of mar¬ 
riage may be arrested, in an action for breach of 
the promise, as having fraudulently incurred the 
obligation for which the action is brought.®® 

The right to arrest in an action for breach of 
promise or for seduction in general is considered 
above in § 25. 

§ 39. Waiver or Loss of Right to Remedy 

a. In general 

b. Express stipulation 

c. Accord and satisfaction or settlement 

d. Commencing action by summons 

e. Entering rule of reference 

f. Joinder of causes of action 

g. Procuring attachment 

a. In General 

Plaintiff may waive his right to h*ve defendant ar¬ 
rested. 

Plaintiff may waive his ri^ht to arrest defend¬ 
ant, either expressly*^® or by implication from his 
conduct.7i 

b. Express Stipulation 

Plaintiff may, by express stipulation, waive his right 
to hold defendant to bail. 

Plaintiff may, by express stipulation, waive his 
right to hold defendant to bail.72 


Financial statement 

A debtor’s false financial state¬ 
ment, represented as true to the 
debtor’s knowledge, was fraudulent, 
where knowledge was not denied.— 
Berkner v. Rubin, 260 N.Y.S. 747, 145 
Misc. 666. 

57. Stewart v. Potter, 37 How.Pr. 
(N.y.) 68—5 C.J. p 458 note 49. 

55. Cox V. Dwyer, 17 N.Y.S. 713—5 
C.J. p 458 note 50. 

53. Smith v. Corbiere, 16 N.Y. Super. 
634—5 C.J. p 458 note 52. 

GO. Clafiin V. Moore, 42 N.Y. Super. 
262—5 C.J. p 458 note 54. 

Gl. Wright V. Brown, 67 N.Y. 1— 
‘ Roebling v. Duncan, 8 Hun 502, c^- 


firmed 67 N.Y. 598—5 C.J. p 459 
note 55. 

G2. Luhrig Coal Co. v. Ludlum, 69 
N.E. 562, 69 Ohio St. 311, 100 Am. 
S.R. 675—5 aJ. p 459 note 56. 

6G. Wright v. Brown, 67 N.Y. 1— 
Roebling v. Duncan, 8 Hun 502, af¬ 
firmed 67 N.Y. 598—5 C.J. p 469 
note 57. 

64. HenneQuin v. Naylor, 24 N.Y. 
139—5 C.J. P 459 note 58. 

eSb Ex parte Miller, 212 P.’ 54, 60 
Cal.App. 39—^5 C.J. p 459 note 59. 

ee. Ex parte Miller, supra. 

67. Wallace v. Murphy, 22 How.Pr. 

' (N.Y.) 414—Robbins v. Seilhel, 20 
How.Fr.(N.Y.) 366—Harding v. 
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Shannon, 20 How.Pr. (N.Y.) 25—5 
C.J. p 469 note 60. 

68. Wallace v. Murphy, 22 How.Pr. 
(N.Y.) 414—5 C.J. p 469 note 61. 

63. Polhemus v. Melides, 113 A 693, 
96 N.J.Law 106—5 C.J. p 459 note 
62. 

' Case not within mle.—^Van de Vel¬ 
de V. Colie, 152 A 646, 8 N.J.Misc. 
782. 

70. McNair v. Lane, 2 Mo. 57. 

71. Nones v. Gelbaud, 11 Serg. & R. 
(Pa.) 9—^Phillips v. Oliver, 5 Serg. 
&'R.(Pa.) 419—Moulson v, Rees, 6 
Binn.(Pa.) 32—^Johnson v. McCoy, 
1 Miles (Pa.) 89. 

72. McNair v. Lane) 2 Mo. 
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e. Accord and Satisfaction or Settlement 

Waiver may be effected by an agreement in the na- 
ture of an accord and satisfaction or a compromise and 
settlement. 

Where a creditor, with full knowledge of his 
debtor's fraud, enters into an agreement with his 
debtor in the nature of an accord and satisfaction, 
or compromise and settlement, he thereby waives 
his right to hold him to bail for the original fraud, 
in an action brought after the partial or total non¬ 
performance of the new agreement. 

dc Commencing Action by Summons 

At common law, plaintiff waived his right to hold 
defendant to special bail by commencing the action by 
summons. 

At common law, the commencement of an action 
by summons was a waiver of plaintiff's right to 
hold defendant to special bail.^^ Where a sum¬ 
mons, but no complaint, is served, and an order of 
arrest may not be granted in respect of the cause 
of action described in the summons under the facts 
shown by plaintiff's affidavit, an order of arrest 
may not be granted, even though the facts shown 
by such affidavit might be the basis of a cause of 
action in respect of which an order of arrest is 
permissible.*^® 

e. Entering Eule of Eeference 

Plaintiff's entering a rule of reference under a com¬ 
pulsory arbitration act may constitute waiver of the 
right to hold defendant to bail. 

Where plaintiff enters a rule of reference under 
a compulsory arbitration act, he thereby waives his 
right to hold defendant to bail.^® 

f. Joinder of Causes of Action 

Plaintiff may lose his right to have defendant ar¬ 
rested by Joining a cause of action for which arrest is 
permissible with one for which arrest Is not permissi¬ 
ble. 

As an order of arrest must refer to the whole 
cause of action presented by plaintiff's complaint. 


and not to a part of it only,'^^ has frequently 
been held or recognized that plaintiff waives his 
right to the provisional remedy of arrest by joining 
in his complaint a cause of action entitling him to 
the remedy with one not entitling him thereto,*^® 
even though he afterward elects to proceed on the 
single cause entitling him to the remedy.^^ Where 
a count in tort is joined with a count on contract, 
and the applicable statute prohibits arrest in an ac¬ 
tion founded on contract, an attempt to commence 
the action by arresting defendant under a capias 
does not give the court jurisdiction,and it is not 
permissible to cure the defect by striking out the 
count on contract, or otherwise.8i xhe rule is oth¬ 
erwise, however, where the cause of action as stat¬ 
ed in the declaration is in form and substance, one 
in tort based on fraud whether or not one of the 
counts is good as a count in trover.®^ 

There is authority for the view that, where sev¬ 
eral causes of action for separate slanders are set 
up in a complaint, the mere fact that an order of 
arrest cannot properly be granted in respect of 
some causes does not prevent the granting of the 
order in respect of a cause as to which the order 
is otherwise permissible.^® 

g. Procuring Attachment 

According to some cases, defendant Is not subject 
to arrest under a writ or process under which his 
property has already been attached. In some Juris¬ 
dictions, the mere fact that an attachment has been 
Issued does not prevent an arrest. 

Where, under the applicable rule, stated above 
in § 26, plaintiff may not have defendant arrested, 
and also have defendant's property attached, on 
the same writ or process, defendant is not subject 
to arrest under a writ under which his property 
has already been attached.®^ Notwithstanding such 
rule against arrest and attachment on the same writ 
or process, however, where the writ is against two 
defendants, one is not exempt from arrest there- 


73. Fields v. Bland, 81 N.T. 239—5 
C.J. p 460 note 71. 

74. Thomas v. Mann, 4 Dana (Ky.) 
452—Withers v. Curd, 7 J.J.Marsh. 
(Ky.) 253—5 C.J. p 460 note 72. 

7& Wheeler v. Frenche, 33 N.T. Su¬ 
per. 63—5 C.J. p 460 note 72. 

761 Johnson v. McCoy, 1 Miles (Pa.) 
89—5 C.J. p 460 note- 73. 

77. Lambert v. Sno-w-, 2 Hilt.(N.T.) 
501, 9 Abb.Pr. 91, 7 How.Pr. 617. 

Tfti American Union Tel. Co. v. Mid¬ 
dleton, 80 N.T. 408—5 C.J. p 460 
note 77- 


Order must be sustainable as to both, 
causes 

Where an order of arrest was 
granted for two causes of action, it 
cannot be sustained unless author¬ 
ized by each of them.—^Boyle v. Sem- 
enoff, 194 N.T.S. 309, 201 App.Div. 
426. 

7^ Woods V. Armstrong, 62 N.T.S. 
769, 29 Misc. 660. 

80. Koy V. Phelps, 76 A. 13, 83 Vt. 
174. 

Wtlt void on. face 
A writ, issued as a capias under 
which an arrest was made in an ac¬ 
tion on a mortgage note, where the 
declaration contained common counts 
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in assumpsit, and alleged suit to be 
brought for misconversion of a chat¬ 
tel mortgage security for the note, 
was void on its face under Gen.L. 
§ 2369, whether the declaration be 
construed to sound in contract only 
or to contain counts both in contract 
and tort.—^Parker v. Roberts, 131 A. 
21, 99 Vt. 219, 49 A.L.R. 1382. 

81. Roy V. Phelps, 75 A. 13, 83 Vt. 
174. 

82. Howard v. Chapman, 141 A. 686, 
101 Vt. 152. 

83. Crandall v. Jacob, 48 N.T.S. 279, 
22 App.Div. 400. 

84b Trafton v. Gardiner, 39 Me. 601 
—5 C.J. p 461 note 80. 
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under because his codefendant’s property has been 

attached.^® 

In jurisdictions, in which, as shown above in § 
26, an order of arrest and an order of attachment 
may issue at the same time or in the same action, 
under certain circumstances, the fact that an order 
of attachment has been issued does not prevent the 
issuance of an order of arrest, at least where no 
property has been levied on under the attach¬ 


S 41 

ment.87 The common-law doctrine that the levy of 
an execution is presumed to be a satisfaction, and, 
therefore, that there is no debt to support the war¬ 
rant, has been invoked for its analogy to defeat 
the issuance of the order of arrest, but has been 

rejected.88 

Questions as to vacating an order of arrest be¬ 
cause of the issuance of an attachment are con¬ 
sidered below in § 72, 


B. JURISDICTION AND AUTHORITY TO GRANT 


§ 40. In General 

In general an order of arrest may be Issued only 
by a judicial officer. The order may be issued by a 
judge out of court or at chambers In the absence of 
statutory or constitutional restriction. 

The granting of an order authorizing an arrest is 
usually considered as a judicial act, and conse¬ 
quently is one which can be performed only by a 
judicial officer 89 of competent jurisdiction,90 in the 
granting or refusing of which, as shown below in 
§ 57, such officer acts in the exercise of his sound 
discretion. Under some statutes, the propriety of 
the issuance of an order of arrest by the clerk of 
the court in which the action is brought has been 
recognized.81 

In some jurisdictions at least, an application for 
an order of arrest in an action in a court of general 
jurisdiction may be made to any judge of that court 


in any part of the state.92 jn the absence of stat¬ 
utory or constitutional restriction, the order of ar¬ 
rest may be made out of court or at chambers by 
a judge of a court of record who otherwise has 

jurisdiction.93 

A good defense on the merits to the action in 
which the arrest is made does not make the arrest 
one without jurisdiction, and therefore unauthor¬ 
ized and void.84 

§ 41. Waiver of Objection to Jurisdiction 

Consent to a continuance does not constitute waiver 
of objection to the Jurisdiction of officer issuing an or¬ 
der of arrest. 

An objection to the jurisdiction of an officer is¬ 
suing a writ or order of arrest is not waived by 
consent to a continuance.85 


gd. Connor v. Madden, 67 Me. 410—5 
C.J. p 461 note 87. 

86L Chapman v. H. D. Lee Mercan¬ 
tile Co., 53 P. 778, 7 Kan.App. 254— 
5 C.J. P 461 note 81. 

87. People v. Tweed, 63 N.T. 202, 
50 How.Pr. 26, dismissing appeal 5 
Hun 382. 

88. Kan.—Chapman v. H. D, Lee Mer¬ 
cantile Co., 53 P. 778, 7 Kan.App. 
254. 

Pa.—Grieb v. Kuttner, 19 A. 1040, 
135 Pa. 281. 

5 C.J. p 461 note 83. 

89. U.S.—In re Bergen, (C.C.N.C.) 3 
P.Cas.No.1,338, 2 Hughes 513. 

La.—Weingerter v. White, 5 La.Ann. 
487. 

5 C.J. p 472 note 18, p 501 note 77. 

90. McKernan v. McDonald, 27 N. 
J.Law 541—5 C.J. p 472 note 19. 

91. Tucker v. Davis, 77 N.C. 330—5 
C,J. p 501 note 77 [r] 

92. Oakes Mfg. Co. v. Huestis, 186 
N.Y.S. 150. 

County other than that in which ven¬ 
ue laid 

A justice of the supreme court reg¬ 


ularly assigned to hold special term 
in a particular county had jurisdic¬ 
tion to grant an order of arrest not¬ 
withstanding the venue of the action 
was laid in a different county which 
is in a judicial district other than 
that in which the county in which 
such justice is sitting is included.— 
Oakes Mfg. Co. v. Huestis, 186 N.Y.S. 
150. 

9a In re Kindling, 39 Wis. 35—5 C. 
J. p 501 note 77 [b]. 

Propriety of order dep^dent on na¬ 
ture of action 

The application may be made out of 
court or at chambers to a justice of 
the supreme court who has jurisdic¬ 
tion to grant the application in cases 
in which the propriety of the order of 
arrest depends on the nature of the 
action, under Code Civ.Proa § 649 
(now Civ.Pract Act § 826).—Oakes 
Mfg. Co. V. Huestis, 186 N.Y.S. 160— 
5 C.J. P 501 note 77 [bj. 

Propriety of order dependent on eac- 
trinsic facts 

A justice of the Supreme Court in 


the first judicial district had authori¬ 
ty to grant an order of arrest author¬ 
ized by Code Civ.Proc. § 650 (now Civ. 
PractAct § 827), notwithstanding the 
requirement of § 651 (now Civ.Pract. 
Act § 827), that the application in a 
case arising under § 550 may be 
granted only by the court, in view 
of the special provision of § 770 (now 
Civ.Pract.Act § 116), as to motions 
in the first judicial district.—^Lachen- 
meyer v. Lachenmeyer, 26 Hun 542, 
appeal dismissed 89 N.Y. 632—^Bouci- 
cault V. Boucicault, 21 Hun (N.Y.) 431 
—5 C.J. p 501 note 77 [b]. 

RegtUatlon by rule of court 
By virtue of a rule of court, \t 
was held that two associate judges 
had authority, during vacation, to 
issue a capias ad respondendum and 
to fix bail.—^Longacre v. Fensterbush, 
24 Pa.Dist 327. 

94. Ex p. Morton, 81 N.B. 869, 196 
Mass. 21, 11 L.R.A(N.S.) 1087—fi C. 
J. p 473 note 21. 

95. Pike V- McMullin, 28 A. 876, 66 
Vt 121. 
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C. P2WCIEEDIN0S TO PR-OCUBB 


§ 42. Li General 

Proceedings fop arrest are civil and mot csTiminal. 
The application is frequently made e>c part.e. 

The proceedings for arrest of a debtor ia a civil 
case are civil and not criminal ixi the dr nature,^® 
and are analogous to attachment prcoceecJbgs.^'^ 
The remedy is governed by the law of t^heforum.^^ 

If, in the absence of statutory jDrovision, it may 
be assumed that it is permissible to pro*ciire an ar¬ 
rest under the rules of the common law in a case 
not provided for by statxite, the procedure of the 
common law must be followed.^s 

An application for an order of axrest ;isfr*equent- 
ly an ex parte application to thie ju<3ge out of 
court or at chambers, as shown sinpra § 40, and is 
not a motion in the sense that code provisioons and 
rules contemplate with regard to onotion s adodressed 
to the court.i 

In considering the propriety of g"raatitngaaorder 
of arrest, the judge who has jurisdiction iiia;y prop¬ 
erly decline to consider a defense on the meiiits.^ 

Under some statutes plaintiff imnst imake out at 
least a prima facie case of fraudJ 

Under some statutes, the propriety orfusilrg the 
examination of a judgment debtor an supplementary 
proceedings as part of the moving paper's on vhich 
an order of arrest is sought in a suhscq^ uent action 
on the judgment has been recogniaed^ 

§ 43. Compliance witii Statutory Parovissions 

The provisions of a statute by vv^hich aan aarrfest is 
authorized must be followed strictly. 

A creditor who seeks the benefit of a statute au¬ 
thorizing arrest or imprisonment in ciivil sactions 


must fully comply with the requirements prescribed 
by the statute,^ and where the proceeding to obtain 
an order of arrest is purely statutory, the provi¬ 
sions of the statute by which it is authorized must 
be followed strictly.® 

The remedy is a drastic one and should be grant¬ 
ed only on clear proof that plaintiff has brought 
himself within the provisions of the applicable stat- 
ute.7 Failure to conform to the applicable statute 
for arrest and bail does not, however, under some 
statutes at least, defeat the action or authorize the 
court to sustain a demurrer to the complaint.® 

Even though the common-law procedure may be 
adopted in the absence of statute, it has been held 
that the procedure under a statute having no ap¬ 
plication may not be followed to justify the ar¬ 
rest of contractual debtors.^ 

§ 44. Affidavits 

a. Necessity in general 

b. Who may take 

a. necessity in Greneral 

In order to give jurisdiction to direct the arrest or 
holding to bail of defendant, or to permit such arrest 
or holding to ball, plaintiff must present an affidavit 
stating facts which entitle him to such relief If the ap¬ 
plicable statute or rule requires such affidavit. 

In order to have defendant arrested or held to 
bail it is usually required that defendant shall pre¬ 
sent an affidavit stating facts which entitle plain¬ 
tiff to such relief according to the statutes or prac¬ 
tice and such affidavit is an indispensable pre¬ 
requisite to the arrest of defendant and holding 
him to bail.i-1 In the absence of a sufficient affi¬ 
davit so required, a court or judicial officer does 


9B. La.—State v. Judge of Parisli Ct, 
15 La. 531. 

Mich.—Wayne County v. Rajidsill, 5 
N.W. 75, 43 Mich. 137. 

97. Lyon v. Bertclero, 120 766, 

23 S.D. 82. 

98. Ex p. Howitz, 84 T, 22 9, 2 CaL 
App. 752. 

99. Hamilton v. Pacific Drus Co., 139 
P. 642, 78 Wash. 689. 

1. Oakes Mfg. Co. v. Huestis, 186 IT. 
T.S. 150. 

8. Oakes Mfg. Co. v. Huestis, supra' 

3. In re Teachout, 15 Mich. 346. 

Frandnlezit debtors’ act 
The view was taken that an appli-, 
cation to a commissioner under the 
fraudulent debtors* act mixst make 
out facta amounting to a prima facie 
case of fraud.—^In re Teachout, 15 
Mich. 346. 


4. Hirsch, 4 Abb.Pr. (N.IT.) 
441 . 

5. Cstnal JZone.—^Kourany v. Halman, 
2 Oanal Zone 284. 

m.—v, Pollensbee, 45 Ill. 473 
—S tafloK'd V. Low, 20 Ill. 152— 
MaJher Huette, 10 Ill.App. 56. 

La.-Xevi y. Levy, 20 La.Ann. 552— 

Metriitt V. Openheim, 9 La Ann. 54 
— A..1)so1c3III V. Callum, 6 LaAnn. 536 
—F"€rgtt 2 Son v. Foster, 7 Mart.N’.S. 
521——Mo Kdelli v. Russell, 17 La. 537. 

Me.-Masoei v. Hutchings, 20 Me. 77. 

Mick.—^K sbI V. Barbour, 4 N.W. 502, 
43 341(111- 19. 

N.r.-Sflutilern Inland Nav., etc., Co. 

V, ©lervs^in, 1 N.Y.Civ.Proc. 44. 

N.D.-^Bro’csva v. Ball, 150 N.W. 890, 

29 BS-D. . 223. 

Ohio,—Spi«ce v. Steinruck, 14 Ohio St. 
213.. 

ICtl.—*Farroof v. Butcher, 36 A. 839, 
19 Hurx 
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5 C.J. p 441 note 74. 

6. r>unsmore v. Pratt, 99 A. 717, 116 
Me. 22—6 aj. p 473 note 26. 

7- Peterson v. Kirby, 183 N.T.S. 89, 
192 App.Div. 707—Todd-Buick v. 
Smith, 192 N.T.S. 459, 118 Misc. 102, 
aflgirmed 194 N.T.S. 985. 

S- Wessinger v. Duncan, 102 S.E. 6, 
113 S.C. 205. 

BCamilton v. Pacific Drug Co., 139 
P. €42, 78 Wash, 689—5 C.J. p 473 
note 27. 

10 , Ark.—^Keeby’s Inc. v. Williams, 
39 S.W. (2d) 731, 183 Ark. 964. 

NT.J.—^Hufty V. Wilson, 74 A. 137, 78 
N.J.Law 137. 

5 C.J. p 473 note 28—6 C.J. p 897 
note 9. 

Ark.—^Keeby*s Inc. v. Williams, 
39 S.W.(2d) 731, 183 Ark. 964. 
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not have jurisdiction to order arrest or holding to 
bail; jurisdiction cannot be conferred by facts 
established at some subsequent stage of the pro- 
ceedings.i3 Since usually the affidavit is jurisdic¬ 
tional a writ of arrest issued without such affidavit 
is void, and not merely voidable.^^ 

In the absence of statutory requirement, the 
courts have recognized the propriety of the arrest 
of defendant and holding him to bail, without an 
affidavit, in certain cases,i5 and, under some stat¬ 
utes, plaintiff in an action on a judgment may be 
permitted to have special bail without an affi- 
davit.i6 

b. Who May Take 

The affidavit may be taken before any officer au¬ 
thorized to take affidavits generally, in the absence of 
statutory provision to the contrary. 

An affidavit to hold to bail may be made before 
any officer authorized to take other affidavits,!^ un¬ 
less there is a statute providing otherwise.lS It has 
been held or recognized that the affidavit may be 
taken before an officer otherwise authorized to 
take affidavits even though such officer is plaintiffs 
attorney,!^ except in jurisdictions where the at¬ 
torney of a party is disqualified to take an affida¬ 


§ 45 

vit, as shown in section 10 f (2) of the title Af¬ 
fidavits, provided the affidavit is made before com¬ 
mencement of suit.20 

§ 45. —- Persons Who May Make 

Usually the affidavit may be made by plaintiff or by 
a third person who has knowledge of the facts. 

It is usual and sufficient for plaintiff himself to 
make the affidavit for the arrest of defendant or to 
hold him to baiL2i 

It has been held or recognized in some jurisdic¬ 
tions that the affidavit may be made by a third 
person having knowledge of the facts, as, for in¬ 
stance, by plaintiff's agent,22 or attorney,23 or any 
other person having knowledge of the facts.24 
Thus in a proper case it seems that the affidavit 
may be made by an indifferent third person.25 Un¬ 
der some statutes, however, the affidavit cannot be 
made by plaintiff's agent or attorney,26 at least 
where it is based on mere information and belief.27 

The affidavit may be made by one of two or 
more joint plaintiffs on behalf of himself and the 
others.23 

Minor. The mere fact that affiant is a minor 


N.J.—^Hufty V. Wilson, 74 A. 137, 78 
N.J.Law 241, 

5 C.J. p 473 note 28—6 C.J. p 898 note 

10 . 

12. Ark.—^Keeby’s, Inc. v. Williams, 
39 SW.(2d) 731, 183 Ark. 964. 

N.J.—Hufty V. Wilson, 74 A 137, 78 
N.J.Law 241. 

6 C.J. p 473 note 28. 

13. Lay V. Los Angeles County Su- 
per.Ct., 105 P. 775, 11 Cal.App. 558. 

14. Ky.—Pauer v. Simon, 6 Bush 514. 
N.Y.—^Broadhead v. McConnell, 3 

Barb. 175. 

Ohio.—Spice v. Steinruck, 14 Ohio St. 
213. 

Or.—^Norman v. Zieber, 3 Or. 197. 

5 C.J. p 473 note 30. 

Capias 

In an action on contract, the writ 
can issue as a capias only when the 
affidavit is filed with the authority is¬ 
suing the same, as provided by Gen. 
3L». p 2360; without the affidavit, the 
writ and proceedings are coram non 
judice.—Sargent v. Shepard, 111 A 
447, 94 Vt. 351. 

15. Anonymous, 4 Harr. & M.(Md.) 
159—5 C.J. p 473 note 28 [d]. 

Bond, note, or bill of exchange 
The view has been taken that a 
bond, note, or bill of exchange is suf¬ 
ficient evidence on which to base an 
arrest and holding to bail without 
an affidavit of the debt, in the absence i 

6 O.J'.S.—42 


of a statute requiring such affidavit.— 
Anonymous, 4 Harr. & M.(Md.) 159. 
Applicability of English statute 
The statute of 12 Geo. I c 29 requir¬ 
ing an affidavit of a subsisting debt in 
order to hold defendant to bail was 
not in force in Pennsylvania before 
the Revolution.—^Taylor v. Knox, 1 
Dali, (Pa.) 158, 1 L.Bd. 80. 

16. Headley v. Roby, 6 Ohio 521. 

17. N.J,—McKernan v. McDonald, 27 
N.J.Law 541, 

Pa.—^Walker v. Bamber, 8 Serg. & R. 
61. 

5 C.J. p 474 note 42. 

18. Dunsmore v. Pratt, 99 A. 717, 116 
Me. 22—5 C,J. p 474 note 41. 

19. McLean v. Weeks, 61 Me. 277— 
5 C.J. p 475 note 43. 

20. Adams v. Mills, 3 How.Pr.(N.T.) 
219—5 C.J. p 475 note 45. 

21. Lawrence v. Reed, 134 A. 621, 4 
N.J.Misc. 829—5 C.J. p 473 note 33. 

Action, for criminal conversation and 
alienation of affections 
The husband’s affidavit was compe¬ 
tent to warrant defendant’s arrest on 
a capias ad respondendum in the hus¬ 
band’s action for criminal conversa¬ 
tion with his wife, and for alienation 
of affections.—^Lawrence v. Reed, 134 
A 621, 4 N.J.Misc. 829. 

22. Ala.—^Bx p. Harlan, 39 Ala. 563. 
Ark.—Sutton v. Hays, 17 Ark. 462— 

5 C.J. p 474 note 34. i 
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Agent or officer of corporation 
Under Rev.St. c 114 § 2, providing 
for the arrest of a debtor on civil 
process, and that the oath may be 
made by an agent or attorney of the 
creditor, an oath describing affiant 
as the agent and manager of plain¬ 
tiff corporation afforded a presump¬ 
tion of his authority to make the oath. 
—Casavant & Cloutier Co. v. Smith, 
98 A 577, 115 Me. 168. 

23. Sutton V. Hays, 17 Ark. 462—5 
C.J. p 474 note 35. 

24. U.S.—Miller v. Wheaton, (D.C.) 
17 P.Cas.No.9,595, 2 Cranch C.C. 41. 

Cal.—^Neves v. Costa, 89 P. 860, 5 Cal. 
App. 111. 

5 C.J. p 474 note 36. 

25. U.S.—^Miller v. Wheaton, (D.C.) 
17 F.Cas.No.9,595, 2 Cranch C.C. 41. 

Mass.—Gorgorian v. Prood, 44 N.E. 
1069, 167 Mass. 31. 

Pa.—C. M. Hapgood Shoe Co. v. 

Saupp, 7 Pa.Super. 480. 

5 C.J. p 474 note 37. 

26. Kan.—^Long v. Hubbard, 50 P. 
968, 6 Kan.App. 878. 

La.—^Merritt v. Openheim, 9 La.Ann. 
54—^Absolom v. Callum, 6 La.Ann. 
536. 

5 C.J. p 474 note 39—6 C.J. p 898 note 
15. 

27. Morford v. Herrin, S' Dana (Ky.) 
602—5 C.J. p 474 note 40. 

28. Gorgorian v. Prood, 44 N.E. 1069, 
167 Mass. 31. 
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does not render the affidavit insufficient;*® the 
probative force of such affidavit is for the judicial 
officer to whom it is presented.*® 

§ 46. -Time and Place of Making 

a. Time of making 

b. Place of making 

a. Time of Making 

An affidavit need not bear the same date as a capias 
ad respondendum. An affidavit made iong before the 
holding to speciai bail is usualiy insufficient. 

There is authority for the view that the fact 
that the affidavit was signed and sworn to the day 
before the date of the writ does not invalidate the 
proceeding,^ 1 and, as shown helow in § 47, that 
it is not necessary that the affidavit should bear the 
same date as the writ. The impropriety of holding 
defendant to bail under an affidavit made more 
than a year prior to the application for process 
has been recognized, under particular circumstanc¬ 
es.^^ A debtor may not be arrested under some 
statutes where the affidavit is made before the 
debt is due.33 

There is authority for the view that an affida¬ 
vit for arrest on the ground that defendant is about 
to leave the state may be made, even though de¬ 
fendant is not actually within the state, where he 
is about to enter it with intent to leave the state 

shortly.34 

Questions as to the time for filing the affidavit 
are considered below in § 53. 

b. Place of Making 

There is authority for the view that the affidavit 
may be made in a jurisdiction other than that in which 
the arrest is to be made. The affidavit must conform 
to the requirements of the lex fori and the official char¬ 
acter and capacity of the officer before whom it is 
made must duly be authenticated. 

The view has been taken that an affidavit may 


be made in a jurisdiction other than the one where 
the arrest is to be made;^^ but in such case it 
must conform to all the requirements of the lex 
fori, or the court will be without jurisdiction to is¬ 
sue the process sought.^® According to some cases, 
an affidavit executed before an officer of another 
state is insufficient.^^ In any event the official 
character and capacity of such officer should be 
sufficiently authenticated in order to render the af¬ 
fidavit sufficient.^^ 

§ 47 ^ - Form, Requisites, and Contents in 

General 

There should be due compliance with applicable re¬ 
quirements as to the form and sufficiency of affidavits. 
The affidavit should be certain and positive in its 
statements. 

An affidavit for the arrest of defendant or to 
hold him to bail should comply with all applicable 
requirements as to the form and contents of affida¬ 
vits generally set forth in sections 12-26 of the 
title Affidavits, and, in addition, should comply with 
any special requirements imposed by statute or rule 
of court in respect of such an affidavit.^^ 

A copy of an affidavit purporting to have been 
made in another action between different parties 
is not sufficient basis for an order of arrest where 
the original is not produced or referred to on the. 
application for the order of arrest and it is not 
disclosed that such copy is a copy of an original 
claimed to be on file.^^ 

Where the cause of action is identical with the 
ground of arrest the order may be granted on a 
verified complaint used as an affidavit without other 
affidavits.^^ 

Provided there is otherwise due compliance with 
requirements as to venue set forth in section 14 of 
the title Affidavits, according to some cases the fact 
that the affidavit does not specify the town or coun¬ 
ty where it was taken does not of itself render 


29. Rose V. Brown, 259 N.W. 124, 270 
Mich. 378—5 C.J. p 473 note 33 fcl 

30. Rose V. Brown, supra. 

31. Clark v. Kent Cir. Judge, 84 N. 
W. 629, 125 Mich. 449. 

32. Corrin v. Millington, 2 Miles 
(Pa.) 267—5 C.J. p 475 note 48. 

33. Whetton v, Townsend, 1 Mart. 
(La.) 188. 

34. Providence Theatre Co. v. Dis¬ 
trict Court of Sixth Judicial Dis¬ 
trict, 94 A. 865, 38 R.I. 12. 

35. Walker v. Bamber, 8 Serg. & R. 
(Pa.) 61—5 C.J. p 475 note 49. 

Affidavit made in another county 
An affidavit made in a county other 


than the one in which the arrest is to 
be made, or in which the debtor re¬ 
sides or has his place of business, 
is sufficient under some statutes.— 
Francis v. Howard, 116 Mass. 236. 

36. Harris v. Durkee, 50 N.Y.Super. 
202—^Bowen v. Stilwell, ? K.T.Civ. 
Proc. 277. 

37. Me.—^Bramhall v. Seavey, 28 Me. 
45 

S.C.—^Reid v. Brummitt, 3 S.C.L. 16. 
5 C.J. p 475 note 61. 

38. N.T.—Marks v. -Goetchius, 112 N. 
Y.S. 1009, 60 Misc. 143. 

S.C.—Spragella v. Bruno, 8 S.C.L. 279. 
5 C.J. p 475 note 52. 
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39. Ill.—Stafford v. Low, 20 Ill. 152. 
Me.—^Dunsmore >. Pratt, 99 A. 717, 

116 Me. 22. 

5 C.J. p 475 note 55—6 C.J. p 898 note 
11 

Form and contents of affidavits in 
generaL—^McKinley v. Rising, 28 Ill. 
337—5 C.J. p 476 notes 53, 55. 

40. Horbachewski v. Mikulski, 194 
N.T.S. 497, 202 App.Div. 787. 

41. N.T.—Smith v. Knapp, 30 N.T. 
581. 

N.C.—^Huntley V. Hasty, 43 S.E. 844, 
132 N.C. 279—Peebles v. Foote, 83 
N.C. 102. 

5 C.J. p 473 note 31. 
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the affidavit insufficient.^^ Furthermore, the view 
has been taken that it is not necessary that the 
affidavit should bear the same date as the writes 
The affidavit must be verified,^4 and, as shown 
above in § 46, the official character and capacity 
of an officer of another state, before whom an 
affidavit is executed should be duly authenticated. 

The affidavit should be certain and positive 5 
is insufficient to state facts merely by way of re- 
cital.4^ The test of sufficiency in this regard is 
whether a prosecution for perjury could be main¬ 
tained for falsity of the matter set forth.47 
The affidavit should, when so required by rule or 
statute, state that no previous application has been 

made.48 

The affidavit should be strictly construed; 49 but, 
as shown infra § 55, an affidavit otherwise good is 
not vitiated by every minor defect or irregularity. 

It has been held that an affidavit to hold to 
bail need not state the facts on which the court’s 
jurisdiction of the action depends.^^^ 

§ 48. — Entitling 

Th« affidavit need not be entitied in a court and It 
has been held that it should not be entitled in a cause 
where the cause is not yet pending. 

There is authority for the view that an affidavit 
to hold to bail need not be entitled in the court,®! 
and that an affidavit to procure the issuance of a 
capias ad respondendum need not be entitled in the 
cause,®2 the reason given in the latter case being 

42. Benson v. Bennett, 25 N.J.Law 
166—^Peltier v. Washington Bank¬ 
ing Co., 14 N.J.Law 267. 

43. Clark v. Kent Cir. Judge, 84 N. 

W. 629, 125 Mich. 449. 

44. Kelly’s Application, 10 Ahb.Pr. 

(N.Y.) 208—5 C.J. p 476 note 64. 

45. Luhrig Coal Co. v. Ludlum, 69 
N.B. 562, 69 Ohio St. 311, 100 Am.S. 

R. 675—5 C.J. p 475 note 60, p 477 
note 86. 

43. Bennett v. Benson, 25 N.J.Law 
lee—5 C.J. p 476 note 62, p 477 
note 86. 

47- Cal.—Peterson v. Nesbitt, 105 P. 

135, 11 Cal.App. 370. 

Pa.—Holland v. Dealy, 13 Phila. 79. 

5 C.J. p 476 note 63. 

48* Schachne v. Kayser, 66 How.Pr. 

(N.Y.) 395. 

49. N.Y.—Hathorn v. Hall, 4 Abb.Pr. 

227. 

Pa.—Snedden v. Gunn, 16 Pa.Co. 47. 

5 C.J. p 476 note 67. 

50. Cooper v. Dungler, (C.C.Ohio) 6 
F.Cas.No.3,192, 4 McLean 257. 

Federal court 

It was held, concerning an affidavit 
to hold to bail in an action in a cir- 


that no cause is actually pending when the affida¬ 
vit is made.®3 

While under some statutes the fact that an affi¬ 
davit to obtain an order of arrest is entitled in a 
cause does not render the affidavit fatally defec¬ 
tive on the theory that no cause is pending, ®4 ac¬ 
cording to some cases the fact that an affidavit 
to hold to bail is entitled in a cause and no cause 
is pending is a fatal defect.®® An affidavit to hold 
to bail, which has no caption with the name of the 
cause, but merely an indorsement on the back there¬ 
of of the names of the parties, is not, however, en¬ 
titled in the cause.®® Furthermore the view has 
been taken that the affidavit is not entitled in the 
cause within the meaning of the rule where the 
parties are fully stated in the affidavit and, in the 
order to hold to bail, reference is made to the fact 
that an action is about to be commenced, and no 
reference is made to any cou?t in the affidavit or 
order.®7 

§ 49. — Averments as to Parties 

a. Deponent or plaintiff 

b. Defendant 

a. Deponent or Plaintiff 

The affidavit need not state deponent’s residence or 
place of abode. Minor inaccuracies in referring to ptatn- 
tiff are not fatal. 

It is not essential to state deponent’s residence 
or place of abode.®^ 

lieve it has not been the practice to 
entitle such an affidavit in the cause 
(Potter V. Cook, 30 N.J.L.J. 206), but 
for the reason stated we are not re¬ 
quired to determine what would be 
the effect of so doing."—^Kein v. Katz, 
105 A. 210, 211, 92 N.J.Law 406. Ef¬ 
fect of entitling order in cause not 
pending see infra § 58. 

(3) The reason for the rule is that, 
where the affidavits are entitled in a 
cause which is purportedly but not 
actually pending, an indictment for 
perjury will not lie if it be false.— 
Kulich V. Kertacy, 174 A. 503, 12 N.J. 
Misc. 74Sj 

66. Kein v. Katz, 105 A. 210, 92 N.J. 

Law 406. 

Reason for rule 

An indorsement of the names of the 
parties on the back of an affidavit to 
hold to bail is no part of the affidavit, 
but merely a note of convenience in¬ 
dicating where the paper is to be filed 
in the clerk's office.—^Kein Katz, 
105 A. 210, 92 N.J.Law 406. 

57. Masucci v. Tierno, 135 A. 550, 5 
N.J.Misc. 23. 

5& Benson v. Bennett, 25 N.J.Law 
166—^Peltier v. Washington Bank¬ 
ing Co., 14 N.J.Law 257. 


cuit court of the United States, that 
it was not necessary to state that 
plaintiff was a citizen of a state oth¬ 
er than that in which the action was 
brought or that he was an alien.— 
Cooper V. Dungler, (C.C.Ohio) 6 F.Cas. 
No.3,192, 4 McLean 257. 

51. Peltier v. Washington Banking 
Co., 14 N.J.Law 257—5 C.J. p 494 
note 93. 

Title of affidavits generally see Affida¬ 
vits § 13. 

52. Hatch V. Saunders, 33 N.W. 178, 
66 Mich. 181—5 C.J. p 494 note 94. 

53. Hatch v. Saunders, supra. 

54. Pindar V. Black, ' ■Iow.Pr.(N.Y.) 
95, 2 Code Rep. 53—C.J. p 494 note 
94. 

55. In New Jersey 

(1) The above rule has been ap¬ 
plied or recognized in various cases 
in the supreme court and the circuit 
court.—^Veale v. Nichols, 171 A. 548, 
12 N.J.Misc. 343—Van De Velde v. 
Colle, 152 A 645, 8 N.J.Misc. 782— 
Stuerwald v. Furman, 133 A. 187, 4 
N.J.Misc. 470—Vitalano v. Roffo, 130 
A 815, 3 N.J.Misc. 1130. 

(2) In a case in the court of errors 
and appeals the court said: 'We be- 
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Minor inaccuracies in referring to plaintiff will 
not render the affidavit insufficient.^^ In an affi¬ 
davit made by an agent of a corporation as pro¬ 
vided by the applicable statute, the mere fact that 
in designating the corporation it is not in terms 
described as a corporation is not a fatal defect 
where the language used is appropriate to a cor¬ 
poration and describes plaintiff as a corporation.®® 

b. Defendant 

There must be due designation In the affidavit of 
the person whom it is sought to arrest or to hold to 
bail. 

While an unknown defendant may be designated 
by description,®! an affidavit to obtain arrest is 
not sufficient if it designates defendant by a ficti¬ 
tious name where plaintiff knows his true name.®^ 

An affidavit to hold a person to bail is defective 
if such person is not designated in the body of 
the affidavit; ®® it is not sufficient to refer to the 
person or persons whom it is sought to hold to 
bail as “the defendant,” “the defendants,” or the 
like,®4 since there is no action pending and no de¬ 
fendant when the affidavit is made.®5 Where, how¬ 
ever, there has once been due designation, in an 
affidavit to hold to bail, of the person whom it is 
sought to hold, the fact that he is thereafter re¬ 


ferred to as “the defendant” does not render the 
affidavit insufficient.®® 

An affidavit for the arrest of “defendant” on a 
writ against two defendants which fails to show 
which defendant is intended is not sufficient to au¬ 
thorize the arrest of either.®^ 

An affidavit is not vitiated by reason of a slight 
error in the spelling of defendant’s name.®® 

Except in cases where the right to arrest is de¬ 
pendent thereon, it is not necessary that the affida¬ 
vit should state defendant’s residence or where he 
has his domicile.®® 

§ 50. — Knowledge or Information 

As a general rule facts should be alleged as of af- 
flant^s own knowledge. The source of Information and 
the grounds of belief should be stated where allegations 
are made on Information and belief. 

Subject to certain limitations and modifications, 
in an affidavit for arrest or to hold to bail, as a 
general rule the facts must be averred by affiant 
as of his own knowledge,^® and not merely on in¬ 
formation or belief or hearsay.72 

When the lack of deponent’s knowledge is ap¬ 
parent from the face of the affidavit it is insuffi- 


59. La.—Turcas v. Rogers, 2 Mart 
(N.S.) 656, 

Pa.—Gesser v. Braunfeld, 13 Wkly. 
N.C. 209. 

5 C.J. p 476 note 71 [a], 

eo. Casavant & Cloutier Co. v. 
Smith, 98 A. 577, 115 Me. 168. 

ei. Pindar v. Black, 4 How.Pr.(N. 

T.) 95, 2 Code Rep. 53. 
ea. Dadirrian v. Whitson, 105 N.T.S. 
458, 54 Misc. 54. 

63. Hunt V. Lesh, 6 Pa.Dist 290—6 
C.J p 898 note 11 [b]. 

64. Hunt V. Lesh, 6 Pa.Dist. 290— 
Snedden v. Gunn, 16 Pa.Co. 47— 
Hower v. Bennet, 15 Pa.Co. 557—6 
C.J 9 898 note 11 [b]. 

65. Hunt V. Lesh, 6 Pa.Dist. 290— 
Hower v. Bennet, 15 Pa.Co. 557. 

66. Gottlieb ^ Benjamin, 24 Pa.Dist. 
196 

67. Hitchcock v. Baker, 2 Allen 
(Mass.) 431. 

66. Gesser v. Braunfeld, 13 Wkly.N. 
C.(Pa.) 209—5 C.J. p 477 note 85. 

69. Ga.—^Mustin v. Mustin, 13 Ga. 
357. 

La.—^Hanney v. Boehner, 14 La.Ann. 
859. 

N.J.—^Benson v. Bennett, 25 H.J.Law 
166—^Peltier v. Washington Bank¬ 
ing Co., 14 N.J.Law 257. 

6 C.J. p 477 note 83 

•701 Boumania . Banque Agricole v. 


Ungureanu, 65 N.T.S. 892, 53 App. 

Div. 254—5 C.J. p 479 note 93. 
Affidavit to hold to bail 

An affidavit to hold to bail in an 
action commenced by a capias ad re¬ 
spondendum must under Comp.L. 
(1915) § 12416, be made by a person 
who has personal knowledge of the 
facts alleged and an affidavit which 
does not show, by express allegation 
or necessary intendment, that the 
statements therein and in the decla¬ 
ration are within the personal 
knowledge of deponent, and which 
does not even state that the aver¬ 
ments in the declaration are true, is 
not sufficient.—^Buchanan v. Marsch- 
ner, 207 N.W. 13, 233 Mich. 5^ 
Allegations held sufficient 

(1) An affidavit incident to the Is¬ 
suance of a capias ad respondendum, 
stating that by reason of the forego¬ 
ing facts and circumstances, of 
which affiant had personal knowl¬ 
edge, affiant’s next friend had a claim 
for damages against defendant for 
wrong and injury aforesaid, suffi¬ 
ciently stated affiant’s personal 
knowledge of the facts stated.—^Rose 
v. Brown, 259 N.W. 124, 270 Mich, 
378. 

(2) In actions for libel, where 
writs of capias ad respondendum 
were issued, affidavits to the effect 
that plaintiff was a minister, that de¬ 
fendants were engaged in. circulating 
a newspaper under a certain name, 
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and that certain newspaper articles 
which were libelous of and concern¬ 
ing plaintiff were published therein, 
setting out the articles at length, and 
charging that they were untrue and 
libelous, were sufficient to support 
the writs as against an objection that 
the acts of defendants claimed to 
constitute the libel were not alleged 
as being sufficiently within the per¬ 
sonal knowledge of the makers of the 
affidavit, where the material facts 
constituting the tort were sworn to 
in the affidavits by persons purport¬ 
ing to have knowledge of such facts. 
—Bradby v. Marschner, 182 N.W. 679, 
214 Mich. 142. 

71. Meddaugh v. Williams, 12 N.W. 
34, 48 Mich. 172—5 C.J. p 479 note 
94—6 C.J. p 898 note 12 [a] (1). 

“Verily believes” 

Averments in an affidavit to hold 
I to bail which were not sworn to posi¬ 
tively and directly by plaintiff but 
merely as he “verily believes” were 
not sufficient.—Jones v, Edwards, 24 
Pa.Dist. 670. 

72. Cal.—^Bx parte Miller, 212 P. 54, 
60 Cal.App. 39. 

N.J.—^Hand v. Nolan, 136 A. 430, 1 N. 

J.Misc. 428. • • 

5 C.J. p 479 note 95. 

Affidavit to hold to ball 
An affidavit for holding defendant 
to bail, stating conclusions based on 
hearsay, was insufficient.—Hand v. 
Nolan, 136 A. 430, 1 N.J.Misc. 428. 
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dent,73 even though he swears that the facts are 
stated on his personal knowledge.74 Where the 
facts are not within the personal knowledge of 
plaintiff, in general he should procure the affida¬ 
vit of the person who knows the facts,75 or ex¬ 
plain the failure to produce such affidavit.75 Not¬ 
withstanding an allegation in plaintiff's affidavit 
that certain information was obtained from a spec¬ 
ified person, however, failure to obtain the affida¬ 
vit of such person does not necessarily render plain¬ 
tiff's affidavit insufficient where other allegations 
which are not of such a nature as obviously to 
show that plaintiff did not have personal knowl¬ 
edge are sufficient basis for the order of arrest.77 
So there is authority for the view that where the 
affidavit purports to be based on personal knowl¬ 
edge, the mere fact that it contains an allegation 
of corroboration by another does not destroy the 
allegation of personal knowledge.73 

Where allegations based on personal knowledge 
are required, if the nature of the allegations does 
not show personal knowledge, such knowledge must 
directly be alleged.73 it is not necessary, however, 
for the affidavit to state in terms that the matters 
therein stated are upon the personal knowledge of 
affiant, if this fact otherwise appears,^^ as where 
the averments relate to transactions had with affi¬ 
ant personally or in his presence, and of which he 
necessarily must have personal knowledge.^! In 
accordance with the general rule stated in section 
26 a (1) of the title Affidavits, statements made 
in positive terms may usually be regarded as based 
on personal knowledge,32 and an affidavit need 
not state the evidentiary facts on which the prin¬ 
cipal fact alleged rests if the affidavit follows the 


§ 50 

language of the applicable statute and declares in 
positive terms that such principal fact exists.^5 
Where the fact stated in the affidavit is one about 
which the testimony of any person having means 
of knowledge would be admissible, the affidavit 
need not set forth the source and extent of affiant's 
knowledge, if the affidavit contains the averment 
that he had personal knowledge of the facts and 
circumstances set forth in the affidavit,and 
where the affidavit is made by a third person, it 
need not disclose deponent's means of knowledge 
if its statements are positive and not on informa¬ 
tion and belief.25 There is, however, authority 
for the view that, notwithstanding a recital that 
deponent has personal knowledge of the facts and 
statement, an affidavit is not sufficient where it 
sets forth mere conclusions or inferences from 
facts without setting forth the facts, if known, 
from which the stated conclusions were made and 
the inferences were drawn.25 i 

From their nature, it is permissible to make some 
averments on information and belief.27 Affidavits 
on information and belief are sometimes deemed 
sufficient to establish facts where they are in no 
way denied or explained by the adverse party.28 
Where averments are made on information and be¬ 
lief, the source of the information and the grounds 
of the belief should be stated.23 While the view 
has been expressed that it is a matter of discre¬ 
tion with the judicial officer to whom the applica¬ 
tion for an order of arrest is made as to how 
far he will require the sources and nature of the 
information to be disclosed,30 there is authority for 
the view that, to show the grounds of his belief, 
deponent should set forth such facts and circum- 


73, Wilson v. Collins, 103 N.T.S. 

1038, 119 App.Div. 88. 

74 Cole V. Core, 106 N.T.S. 306, 121 
App.Div. 632—5 C.J. p 479 note 97, 
p 480 note 2 [b], 

75. Cal.—^Neves v. Costa, 89 P. 860, 
5 Cal.App. 111. 

Mich.—^Badger v. Reade, 39 Mich. 771 
—Proctor V. Prout, 17 Mich. 473. 

5 C.J. p 479 note 98. 

70. Markey v. Diamond, 20 N.T.S. 
847, 1 Misc. 97. affirming 19 N.T.S. 
181—5 C.J. p 479 note 99. 

Obtaining affidavit impracticable 
In an action against one alleged to 
have caused the publication of a li¬ 
belous article, securing a supporting 
affidavit for arrest from the reporter, 
who, with the newspaper which em¬ 
ployed him, might also be liable for 
the publication, can safely be said 
to be impracticable.—^Valentine v. 
Gonzalez, 179 N.T.S. <711, 190 App. 
Div. 490, reversing 178 N.T.S. 289, 109 
Misc. 175. 


77. Valentine v. Gonzalez, supra. 

7S. Spaulding v. Ionia Circuit Judge, 
211 N.W. 31, 236 Mich. 601. 

79. Stensrud v. Delamater, 22 N.W. 

272, 56 Mich. 144—Sheridan v. 

Briggs, 19 N.W. 189, 53 Mich. 569— 
5 C.J. p 481 note 4 [b]. 

80. Paulus V. Groben, 62 N.W. 160, 
104 Mich. 42—5 C.J. p 481 note 4. 

81. Muir V. Wayne Cir. Judge, 114 
N.W. 659, 151 Mich. 117—Wright 
V. Hosmer, 78 N.W. 545, 119 Mich. 
499—Paulus v. Grobben, 62 N.W. 
160, 104 Mich. 42—5 C.J. p 481 
note 5. 

82. Postley v. Higgens, (C.C.I11.) 19 
F.Cas.No.11,304, 2 McLean 493. 

83. En parte Keene, 167 P. 194, 34 
Cal.App. 263. 

84. Pratt V. Allegan Cir. Judge, 143 
N.W. 890, 177 Mich. 558—5 C.J. p 
481 note 6. 

85. Dummer v. Nungesser, 65 N.W. 
564, 107 Mich. 481. 
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! sa Fidelity Corporation of Michi¬ 
gan V. Eaton Circuit Judge, 217 N. 
W. 401. 241 Mich. 490. 

87. U.S.—Stettinius v. Orme, (D.C.) 
22 P.Cas.No.13,386, 4 Cranch C.C 
342. 

D.C.—Costello V. Palmer, 20 App.D.C. 

210 . 

Mich.—^Robinson v. Branch Cir. 

Judge, 105 N.W. 25, 142 Mich. 70. 

5 C.J. p 479 note 1. See also 5 C.J. 
p 472 note 20 [c]. 

88. Wolfe V. Brouwer, 28 N.T.Super. 
61—^Union Bank v. Mott, 17 How. 
Pr.(N.T.) 353—5 C.J. p 481 note 3. 

89. N.T.—Golub V. Baruchin, 197 N. 
T.S. 120, 203 App.Div. 620—^Boyle 
V. Semenofe, 194 N.T.S. 309, 201 
App.Div. 426. 

N.C.—Wood V. Harrell, 74 N.C. 338—5 
C.J. p 480 note 2. 

90. Smith V. Frank, 25 N.T.Super. 
626. 
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stances within his own knowledge as will permit 
the officer having jurisdiction to find such a state 
of facts as will authorize the proceedings.®^ The 
statement of facts, made on information and be¬ 
lief, must be positive and clear and must constitute 
such evidence as would be competent and receiv¬ 
able on the trial of an action to authorize the re¬ 
covery of an ordinary judgment for money,®® and 
where it appears on the face of the affidavit that 
the allegations are not based on affiant’s own 
knowledge, the affidavit is not sufficient where the 
evidentiary facts or the facts on which affiant’s 
conclusions are based are not stated.®® 

Documents. Where affiant states facts on in¬ 
formation and belief, derived from certain docu¬ 
ments, he should annex such documents to the af¬ 
fidavit, or produce them in court.®^ On the other 
hand, it is unnecessary to produce documentary 
evidence of facts stated in the affidavit as of af¬ 
fiant’s own knowledge.95 


6 C.J.S. 

§ 51. — Averments as to Cause of Action 

a. In general 

b. Existence of debt 

c. Amount of debt 

d. Nature of debt, manner of creation,. 

and plaintiff’s right to enforce 

a. In General 

The affidavit should disclose the existence of a good 
cause of action where the right to arrest or to hold to 
bail depends on the cause of action. Facts, and not 
merely conclusions, should be alleged. 

When plaintiff’s right for arrest or to hold a 
defendant to bail is dependent upon the cause of 
action, it is essential that the affidavit should dis¬ 
close positively the existence of a good cause of 
action.®® This rule has been applied or recognized 
in respect of actions for assault and battery,®*^ 
breach of contract,®® debt,®® breach of marriage 
promise,! fraud,® deceit,® libel,^ slander,® malicious 


91. Proctor v. Prout, 17 Mich. 473— 
5 C.J. p 480 note 2 [b]. 

92. Ex parte Keene, 167 P. 194, 34 
CaLApp. 263. 

99. Ex parte Gillett, 190 P. 209, 47 
Cal.App. 107. 

94. Mich.—^Paulus v. Grobben, 62 N. 
W. 160, 104 Mich. 42. 

N.T.—^Pinlay v. De Castroverde, 22 N. 
T.S. 716, 68 Hun 59—^De Weerth v. 
Peldner, 16 Abb.Pr. 295, sub nom. 
De Nierth v. Sidner, 25 How.Pr, 
419. 

5 C.J. p 481 note 8. 

95. Paulus V. Grobben, 62 N.W. 160, 
104 Mich. 42. 

96. Read V. Randel, 2 Del. 327—5 
C.J. p 477 note 86, p 481 note 10. 

Recital 

It seems that a statement of facts 
by way of recital is not sufficient.— 
Benson v. Bennett, 25 N.J.Law 166— 

6 C.J. p 477 note 86. 

Damages 

(1) In a capias action for tort, a 
statement that affiant believed he 
was entitled to recover more than one 
hundred dollars was not required in 
the affidavit under Comp.L.(1929) §§ 
14075, 14076.—Rose v. Brown, 259 N. 
W. 124, 270 Mich. 378—5 C.J. p 487 
note 40 [j] (2). 

(2) An affidavit filed as incident to 

issuing a writ of capias ad respond¬ 
endum, where both declaration and 
supporting affidavit were entitled in 
the court in cause and were before 
the circuit judge when he indorsed 
the capias writ with an order for 
bail, sufficiently stated that plaintiff 
had a claim for damagres against de¬ 
fendant for cause of action stated 
in the declaration, under Comp.L. 
(1929) §§ 14075, 14076.—Rose v. 

Brown, supra. 


(3) An action for tort where the 
damages are necessarily unliquidated 
and uncertain may be commenced by 
a capias ad respondendum notwith¬ 
standing the affidavit does not allege 
that plaintiff has been damaged.— 
Sobolewski v. German, 127 A. 49, 2 
W.W.Harr.(Del.) 540. 

97. Mecklin v. Caldwell, (D.C.) 16 
F.Cas.No.9,387, 1 Cranch C.C. 372, 
16 P.Cas.No.9,388. 1 Cranch C.C. 400 
—5 C.J. p 484 note 26 [e], tf]. 

Damages or amount of claim 

(1) There is authority for the view 
that in an action for assault and bat¬ 
tery affidavit of the fact, but not of 
any amount of damage, is insufficient 
to hold to bail,—Mecklin v. Caldwell, 
(D.C.) 16 F.Cas.No.9,387, 1 Cranch C. 
a 372, 16 F.Cas.No. 9,388, 1 Cranch 
C.C. 400. 

(2) But in an action for assault it 
was not necessary that the affidavit 
under Comp.L. §§ 9998, 9999 should 
state that plaintiff is entitled to re¬ 
cover a sum exceeding one hundred 
dollars; it was sufficient if it show¬ 
ed the nature of plaintiff’s claim.— 
Benie v. Wajme Cir.Judge, 118 N.W. 
369, 154 Mich. 591—5 C.J. p 487 note 
40 [j] (2). 

Affidavit sufficient 

The affidavit under consideration 
was sufficient to entitle plaintiff to a 
capias with bail but, in the absence 
of allegations as to details of the of¬ 
fense or injury, he could not demand 
bail in any sum he saw fit to de¬ 
mand.—Gall V. Molessa, 8 Pa.Dist. 
537. 

Outrageous battery 

(1) The affidavit in question did 
not make out an outrageous battery. 
—^Haglich V. Ceverlere, 146 A. 591, 
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105 N.J.Law 521—Stumbfl v. Datton, 
165 A. 723, 11 N.J.Misc. 331. 

(2) The affidavit under considera¬ 
tion disclosed facts showing the com¬ 
mission of an outrageous assault and 
battery.—^Keegan v. Carhart, 147 A. 
481, 106 N.J.Law 30. 

98. Nevins v. Merrie, 2 Whart.(Pa.> 
499—5 C.J. p 488 note 44 [ej. 

99. Parker v. Ogden, 2 N.J.Law 136 
—5 C.J. p 483 note 19. 

1. Snedden v. Gunn, 16 Pa.Co. 47— 
5 C.J. p 482 note 15. 

2. Merlau v. Kalamazoo Cir. Judge,. 
147 N.W. 503, 180 Mich. 393—5 a 
J. p 483 note 20. 

Fraud in inducing exchange of prop¬ 
erty 

Allegations charging conspiracy ta 
defraud by misrepresenting the value 
of property exchanged were sufficient 
to sustain an order of arrest as- 
against a mere denial of knowledge. 
—Andrew Nicola Realty Corporation. 
V. Green, 235 N.T.S. 74, 226 App.Div.. 
263. 

Willfulness 

An affidavit supporting a writ of* 
capias ad respondendum was suffi¬ 
cient without an allegation that fraud.’ 
was willful.—^Kirker v. Larson, 236 
N.W. 896, 254 Mich. 648. 

Affidavit held insufficient to shoiKT 
damage. —^Peterson v. Kirby, 183 N. 
T.S. 89, 192 App.Div. 707. 

a. Mussiller v. Rice, 116 N.T.S. 1028- 
—5 C.J. p 483 note 21. 

4. Knickerbocker L. Ins. Co. v. Ec- 
clesine, 34 N.T.Super. 76, 6 Abb.Pr*„ 
N.S. 9, 42 How.Pr. 201, affirming 11 
Abb.Pr.N.S, 385—5 C.J. p 483 note- 
22 . 

5. Crandall v. Jacob, 48 N.T.S. 279,. 
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prosecution,6 seduction,^ criminal conversation,^ in¬ 
jury to property,^ trespass,^® replevin,and trover 

or conversion.i2 

The above rule is complied with by stating the 
facts constituting the cause of action.^^ xhe aver¬ 


ment of mere conclusions is insufficient; the facts 
must be stated.!^ Furthermore, the view has been 
taken that the facts set forth must be such as 
would be admissible as evidence on a trial of the 
cause, and such as might properly be testified to 


22 App.Div. 400—5 C.J. p 483 note 

23. 

IFnblication 

(1) An affidavit to hold to bail was 
defective for want of sufficient show¬ 
ing that there was a publication of 
the slander where the words alleged 
to be scandalous were not English 
words and there was no showing that 
such words were understood by the 
hearers.—Sacchetti v. Paretto, 24 Pa. 
Dist. 812. 

(2) It has been held that it was 
sufficient to allege that the defama¬ 
tory words were spoken in the ‘"Coun¬ 
ty of Philadelphia/* without desig¬ 
nating any particular place.—^Gottlieb 
V. Benjamin, 24 Pa.Dist 196. 

(3) An affidavit was held defective, 
however, because it was not suffi¬ 
ciently specific as to the place where 
the slanderous words were spoken 
where, after setting forth that de¬ 
fendant lived at Ltocksley, Delaware 
CJounty, Pa., the affidavit set forth 
fhat the words were spoken “at 
“Locksley Quarry,* near Locksley 
.-aforesaid,*’ and there was no showing 
-as to what “Locksley** or “Locksley 
“Quarry” was or as to the county in 
which “Locksley Quarry” was locat¬ 
ed.—^Di Scuillo V. Pucinni, 12 Pa. 
Dist. 702. 

^Special damages 

(1) Where the defamatory words 
were such as to impeach the credit of 

-plaintiff as a merchant or trader by 
imputing to him business embarrass¬ 
ment, the fact that the damages were 
-not specified did not render the affl- 
*davit insufficient.—Gottlieb v. Benja¬ 
min, 24 Pa.Dist. 196—5 C.J. p 483 
note 23 [b] (1). 

(2) The view has been taken that 
.An affidavit to hold to bail was suffi¬ 
cient where it charged defendant 
with slandering plaintiff by charging 
her with the commission of crimes of 

..a low, vulgar, and obscene character, 
notwithstanding special damages 
were not alleged.—^Lycom v. Dreese, 
15 Pa.Dist. 236. 

(3) Where, however, the words 
were apparently not actionable per 

.se, it was held that the affidavit was 
.defective because it was not definite 
as to the amount of damages.—^Di 
Scuillo V. Pucinni, 12 Pa.Dist. 702— 
S C.J. p 483 note 23 [b] (1), (2). 

Mezzacapo y. Elrivis, 245 N.Y.S. 

278, 230 App.Div. 465—5 C.J. p 484 

note 24« 


Panure to show want of probable 
cause 

(1) It has been held that the affi¬ 
davit is not sufficient if it merely al¬ 
leges generally that there was want 
of probable cause and that it is nec¬ 
essary to state facts which are evi¬ 
dence prima facie of want of proba¬ 
ble cause.—Orton v. Noonan, 32 Wis. 
220 . 

(2) An affidavit on a motion for 
arrest in a malicious prosecution ac¬ 
tion was insufficient as failing to 
show want of probable cause, where 
it merely alleged that plaintiff's ar¬ 
rest and indictment were procured by 
false statements without alleging 
facts which showed falsity.—^Mezza- 
capo V. Krivis, 245 N.Y.S. 278. 230 
App.Div. 465. 

(3) Plaintiff, on an application for 
arrest in an action for malicious pros¬ 
ecution, must show that defendants 
misrepresented evidence or conceal¬ 
ed information where, on defendants* 
testimony, the magistrate held plain¬ 
tiff for the grand jury and there an 
indictment against plaintiff was sub¬ 
sequently found.—^Mezzacapo v. Kri¬ 
vis, supra. 

7. Logan v. Lawshe, 41 A. 751, 62 
N.J.Law 567—5 C.J. p 482 note 16. 

8. Mich.—Conrad v. Van Buren Cir. 
Judge, 108 N.W. 347, 144 Mich. 492. 

N.Y.—Straus v. Schwarzwaelden, 17 
N.Y.Super. 627—Sachs v. Bertrand, 
12 Abb.Pr. 433—Seely v. Crosby, 2 
How.Pr. 230. 

5 C.J. p 483 note 18. 

9. Todd-Buick v. Smith, 192 N.Y.S. 
459, 118 Misc. 102, affirmed 194 N. 
Y.S. 985. 

AllegatiJons held sufficient 

Allegations in moving affidavit for 
an order of arrest made by plaintiff’s 
agent who was driving plaintiff’s car 
at the time of the collision in ques¬ 
tion that defendant “so carelessly 
and negligently managed and operat¬ 
ed an automobile owned and driven 
by him that the same was violently 
propelled against the automobile 
driven by” deponent, “whereby plain¬ 
tiff’s said automobile was severely 
damaged, to wit,” stated a cause of 
action for damage to plaintiff’s au¬ 
tomobile.—^Todd-Buick v. Smith, 192 
N.Y.S. 459, 118 Misc. 102, affirmed 194 
N.Y.S. 985. 

10. Shaw V. Ashford, 68 N.W. 281, 
I 110 Mich. 534—5 C.J. p 484 note 26. 
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Description of land 

An allegation that plaintiff is a res¬ 
ident of a specified township, county, 
and state, “where he resides on the 
farm on which are the premises in 
dispute, as set forth herein,” was 
considered a sufficient description of 
the land where the alleged trespass 
was committed, under the circum¬ 
stances of the case.—^Longacre v, 
Fensterbush, 24 Pa.Dist. 327. 

11. Muller V. Perrin, 14 Abb.Pr.N.S. 
(N.Y.) 95. 

12. Bryan v. Congdon, 37 P. 1009, 
54 Kan. 109—5 C.J. p 482 note 17, 
p 484 note 27. 

Prima facie case 

Where affiant made a prima facie 
case of trover for conversion of a 
horse, by an affidavit alleging that 
the relator had hired the horse and 
refused to return it after demand, the 
issuance of a writ of capias ad re¬ 
spondendum was proper.—^Timm v. 
Cass Circuit Judge, 158 N.W. 1028, 
192 Mich. 608. 

Negativing defenses 

It seems that it is not necessary 
to negative a defense.—^Timm v. Cass 
Circuit Judge, 168 N.W. 1028, 192 
Mich. 508—5 C.J. p 484 note 27 [d]. 

Quantity and value of goods 
In a proceeding for arrest for con¬ 
version based upon a foreign judg¬ 
ment, estimates with respect to the 
quantity and value of the goods 
claimed to have been converted were 
insufficient.—^Boyle v. Semenoff, 194 
N.Y.S. 309, 201 App.Div. 426—5 C.J. 
p 482 note 17 [f]. 

13. Greenville Nat. Bank v. Jen¬ 
nings, 17 S.B. 16, 38 S.C. 372—5 C. 
J. p 482 note 11. 

14. Mich.—^Fidelity Corporation of 
Michigan v. Eaton Circuit Judge, 
217 N.W. 401, 241 Mich. 490. 

N.Y.—^Mezzacapo v. Krivis, 245 N.Y, 
S. 278, 230 App.Div. 465. 

5 C.J. p 477 note 86, p 478 note 89, 
p 482 note 12. 

Facts to show right to recover from 
which court may draw conclu¬ 
sions 

Affidavits on a motion for arrest 
must state facts necessary to plain¬ 
tiff’s recovery and from which the 
court can draw its conclusions.— 
Mezzacapo v. Krivis, 245 N.Y.S. 278, 
230 App.Div. 465. 

15. Fidelity Corporation of Michi¬ 
gan V. Baton Circuit Judge, 217 N. 
W. 401, 241 Mich. 490—5 C.J. p 478 
note 90. 
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by deponent.1® There is, however, authority for 
the view that where a judge’s order to hold to bail 
is necessary, the affidavit, in stating the cause of 
action, need not be as specific and particular as 
a complaint,^and that the affidavit is sufficient 
if it describes the circumstances with sufficient 
clearness to enable the judicial officer, in the exer¬ 
cise of his discretion, to determine the existence of 
a cause of action and the particulars necessary to 
justify the award of the writ of capias ad respon¬ 
dendum under the applicable statute and to permit 
the indictment of affiant for perjury if the state¬ 
ment is not truthful IS 

The affidavit is sufficient if it sets forth facts 
that bring the application within the statute, al¬ 
though it also alleges facts constituting no ground 

for arrest^s 

While it has been broadly asserted that the neces¬ 
sary facts must appear by the positive averments 
of the affidavit and that it is insufficient to refer 
to the complaint or to any other paper to show 
what the affidavit itself should show, even though 
it is positively averred that such complaint or 
paper is true,20 the case in which such assertion 
was made has been distinguished on the ground 
that in that case a copy of the complaint was not 
attached to the affidavit, and it has been held that 
the affidavit may, in stating the existence of a cause 
of action, refer to the declaration or complaint, a 
copy of w^hich is attached, and adopt its contents 
and averments.2i In any event affiant must make 
oath to the truth of the matters contained in the 
complaint and it is not sufficient merely to state 
in general terms that a good and sufficient cause 
of action exists as shown by the complaint .which 
is set forth.22 

The affidavit should set forth facts showing that 
the cause of action is one for which an order of 
arrest may issue,It is not, however, necessary 


to allege specifically that the action is one in which 
an order of arrest may be granted.24 

It is not necessary to state “that an action has been, 
or is about to be commenced.” ^5 If the existence 
of a sufficient cause of action is shown, entitling 
plaintiff to an arrest, no special cause of arrest 
need be stated, but where the right to an arrest de¬ 
pends not on the cause of action, but on the exist¬ 
ence of special statutory grounds, the affidavits 
must show the existence of such special grounds, 
as explained below in § 52. 

b. Existence of Debt 

(1) In general 

(2) Reference to book or papers 

(1) In General 

An affidavit for arrest or to hold to ball In an action 
to recover a debt must show the existence of a debt and 
that It is due and payable to plaintiff by defendant. 

In an action to recover a debt the affidavit for 
arrest or to hold to bail must show clearly and 
positively the existence of a debt 26 which is actual¬ 
ly due and payable,27 and that it is enforceable in 
the court to which the application is made for the 
order of arrest.26 It must also be clearly shown 
by the affidavit that such indebtedness is due and 
payable to plaintiff 29 by defendant.^o Further¬ 
more it must be shown that the indebtedness is 
one for which an arrest may lawfully be made.21 

(2) Reference to Book or Papers 

An affidavit which merely refers to a book or instru¬ 
ment to show the indebtedness is In general not suffi¬ 
cient. 

As a general rule an affidavit is insufficient which' 
only avers the debt to be due as appears or stated 
by a certain instrument or book to which reference- 
is made, as such averment is not a positive oath- 
of indebtedness.82 There is, however, authority- 


16. Church V. Calhoun Cir. Judge, 88 
N.W. 403, 129 Mich. 126—5 C.J. p 
478 note 90. 

17. Kulich V. Kertacy, 174 A. 503, 
12 N.J.Misc. 743. 

18 . Kulich V. Kertacy, supra. 

19. Davis V. Reynolds, 57 S.E. 850, 
77 S.C. 255. 

20. McGilvery v. Morehead, 2 Cal. 
607. 

21. Ex p. Howitz, 84 P. 229, 2 Cal. 
App. 752—5 C.J. p 477 note 88. 

22. Peterson v. Nesbitt, 105 P. 135, 
11 Cal.App. 370—5 C.J. p 477 note 
88 Ca], p 481 note 10 [e], 

23. Canal Zone.—^Kourany v, Hal- 
xnan, 2 Canal Zone 284. 


Mich.—^Peo. v. McAllister, 19 Mich. 
215. 

N.Y.—Dadirrian v. Whitson, 105 N. 
T.S. 458, 54 Misc. 54—Pindar v. 
Black, 4 How.Pr. 95, 2 Code Rep. 
53. 

N.D.—Brown v. Ball, 150 N.W. 890, 
29 N.D. 223. 

Or.—Norman v. Zieber, 3 Or. 197. 

24. Pindar v. Black, 4 How.Pr. (N. 
T.) 95, 2 Code Rep. 53. 

25. Pindar v. Black, supra. 

26. Parker v. Ogden, 2 N.J.Law 136 
—5 C.J. p 484 note 32—6 C.J. p 898 
note 13. 

27. Kohlhaus v. Veit, 14 Pa.Co. 191 
—5 C.J. p 485 note 33. 
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28. Innes v. Innes, (N.J.) 53 A. 1041 
—5 C.J. p 485 note 34. 

29. Pa.—^Kohlhaas v. Veit, 29 A. 349, 
162 Pa. 108, reversing 3 Pa.Dist. 
141, 14 Pa.Co. 191. 

S.C.—Woodfolk V. Leslie, 11 S.C.L. 
585. 

5 C.J. p 485 note 35. 

30. Kohlhaas v. Veit, 29 A. 349, 162' 
Pa. 108—5 C.J. p 485 note 36. 

31. Me.—Saw telle v. Jewell, 34 Me. 
543. 

N.J.—^Parker v. Ogden, 2 N.J.Law 
136. 

32. Bartleman v. Smarr, (D.C.) 2 P. 
,Cas.No.l,074, 2 Cranch C.C. 16— 
Travers v. Hight, (D.C.) 24 F.Cas. 
No.14,151, 2 Cranch C.C. 41—5 C.- 
J. p 486 note 38. 
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for the view that in an action by an executor, ad¬ 
ministrator, or assignee of a bankrupt, an affidavit 
by plaintiff, averring the indebtedness as appears 
by the books of the testator, intestate, or bank¬ 
rupt, is sufficient, provided it also avers deponent’s 
belief that the debt is due.^^ 

c. Amount of Debt 

The affidavit must show the amount of the Indebt¬ 
edness claimed. 

In general the affidavit must show the amount of 
the indebtedness claimed by plaintiff.34 There is 
authority for the view that the amount need not be 
stated as of the affiant's own personal knowledge.^5 

d. Nature of Debt, Manner of Creation, and 

Plaintiff’s Right to Enforce 

The affidavit should disclose the nature of the in¬ 
debtedness and how it was created. 

Not only must the existence and amount of in¬ 
debtedness be shown (supra §§ 51 b, 51 c) but it 
is essential that the affidavit to hold to bail should 
disclose the nature of indebtedness ^6 and the man¬ 
ner in which it was created.^ 7 js further essen¬ 
tial that the right of plaintiff to maintain the ac¬ 
tion be disclosed by appropriate averments.^s 

§ 52. -Averments as to Grounds for Ar¬ 

rest 

a. In general 

b. Absconding or leaving state or place 

of abode 


§ 52 

c Fraudulent or wrongful acts in fidu¬ 
ciary capacity 

d. Fraudulent concealment or disposi¬ 
tion of property 

e. Fraudulent incurring of obligation or 
contracting of liability 

a. In General 

The affidavit should show the facts or ground which 
will entitle plaintiff to the remedy. If the existence of 
a sufficient cause of action of itself entitles plaintiff to 
the remedy no special cause need be stated; otherwise 
the affidavit must show a special cause. 

An affidavit for an arrest or to hold to bail 
should set forth the facts or show the ground which 
will entitle plaintiff to the remedy.^^ 

If the existence of a sufficient cause of action is 
shown, which of itself entitles plaintiff to have de¬ 
fendant arrested or held to bail, no special cause 
of arrest need be stated.**® If, however, the right 
to an arrest or to hold to bail depends not merely 
on the cause of action, but on the existence of spe¬ 
cial grounds, the affidavit must show the existence 
of such special grounds in such case the affi¬ 
davit must disclose positively ^2 xiot only a good 
cause of action but also some special cause,^^ but 
need not disclose more than one such cause.** 

The applicable statute should be strictly con¬ 
strued in respect of the statement of the ground 
for arrest.*^ 

Facts, and not mere conclusions of law or fact, 
must be stated.*® Furthermore there is authority 


33. McLaughlin v. Johns, (D.C.) 16 
F.Cas.No.8,871. 1 Cranch C.C. 372 
—5 C.J. p 486 note 39. 

34. Rosenberg v. McKain, 37 S.C.L. 
145—5 C.J. p 487 note 40—6 C.J. 
p 898 note 13. 

35. Nevins v. Merrie, 2 Whart.(Pa.) 
499—5 C.J. p 488 note 42. 

38. Comly v. Goldsmith, 2 Miles 
(Pa.) 133—5 C.J. p 488 note 43. 

37. Pa.—Comly v. Goldsmith, supra. 
S.C.—^Peck V. Van Evour, 10 S.C.L. 

580—Vance v. Findly, 10 S.C.L. 578. 
5 C.J. p 488 note 44. 

38. Way V. Selby, (D.C.) 29 F.Cas. 
No.17,302, 2 Cranch C.C. 44—5 C.J. 
p 488 note 45. 

39. U.S.—Meeklin v. Caldwell, (D. 
C.) 16 F.Cas.No.9,388, 1 Cranch C. 
C. 400. 

S.D.—^Hart v. Grant, 66 N.W. 322, 8 
S.D. 248. 

5 C.J. p 477 note 86—6 C.J. p 898 
note 12. 

40. Keegan v. Carhart, 147 A. 841, 
106 N.J.Law 30—5 C.J. p 484 note 
29—6 C.J. p 898 note 14 [a]. 


41 . N.J.—Hand v. Nolan, 136 A. 430, 
1 N.J.Misc. 428. 

Or.—^Norman v. Zieber, 3 Or. 197. 

5 C.J. p 484 note 31—6 C.J. p 898 
note 14. See also 6 C.J. p 896 note 
86 [a]. 

Action for tort 

(1) Where, as shown above in § 
25, under some statutes it is neces¬ 
sary that there should be special 
grounds for holding to bail in actions 
for tort with certain exceptions, the 
affidavit should show a special 
ground where the action is not with¬ 
in the exceptions.—Siris v. Bialy, 136 
A. 431, 5 N.J.Misc. 345. 

(2) Proof to warrant holding de¬ 
fendant to bail, in an action for 
alienation of affections, should estab¬ 
lish special cause therefor.—^Hand v. 
Nolan, 136 A. 430, 1 N.J.Misc. 428. 

42. Littlestown Sav. Inst v. Bream, 
121 S.E. 169, 95 W.Va. 351—5 C.J. 
p 477 note 86, p 489 note 51. 

43. N.J.—Hand v. Nolan, 136 A. 430, 
1 N.J.Misc. 428. 

W.Va.—^Littlestown Sav. Inst. v. 

Bream, 121 S.E. 169, 95.W.Va. 351. 
5 C.J. p 489 note 52. 
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Action on foreign judgment 

In an action on a judgment alleged 
to have been obtained in a foreign 
country, it was necessary for plain¬ 
tiff, under Civ.PractAct §§ 826 subd 
10, 828, to allege and show by affida¬ 
vit either that such judgment was 
recovered for the same conversion 
charged against defendant debtor or 
that defendant was about to remove 
or dispose of his property with in¬ 
tent to defraud his creditors, and, 
having failed to do this, the papers 
did not sustain an order of arrest. 
—Boyle v. Semenoff, 194 N.T.S. 309, 
201 App.Div. 426. 

44, Sutton V. Hays, 17 Ark. 462. 

45. Littlestown Sav. Inst. v. Bream, 
121 S.E. 169, 95 W.Va. 351. 

4a N.J.—Hand v. Nolan, 136 A. 430, 
1 N.J.Misc. 428. 

W.Va.—Littlestown Sav. Inst v. 

Bream, 121 S.E. 169, 95 W.Va. 351. 
5 C.J. p 477 note 86, p 478 note 89. 

Conclusions of law 
Conclusions of law, stated in the 
affidavit for arrest, may not be con¬ 
sidered as a support for the order.— 
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for the view that the statement as to facts should 
be such as would be admissible in evidence on a 
trial of the cause.47 Matters of hearsay in the 
affidavit may not be looked to in determining 
whether sufficient ground has been shown for an 
order of arrest or to hold to bail.^^ 

!)• Absconding or Leaving State or Place of 
Abode 

The affidavit should contain the words of the stat¬ 
ute, or the equivalent of such words, where the arrest 
or holding to ball is sought on the ground that defend¬ 
ant, with intent to defraud his creditors, intends, or is 
about, to leave or remove or abscond from the state or 
his place of abode. 

It has been held or recognized that in the affida¬ 
vit for arrest or to hold to bail deponent must make 
use of either the exact words of the statute, or of 
words equivalent thereto,when it is sought to 
arrest defendant on the ground that, with intent 
to defraud his creditors,^® the latter intends or is 
about 51 to leave,52 remove from,®^ depart from,54 
or abscond from 55 the state or his usual place of 
abode within the state.5® Such statutes will be 
strictly construed; 57 there must be a strict com¬ 
pliance with the statute,58 and the oath must be 
based on good faith.5^ 

The affidavit must state the facts from which the 


affiant's conclusion is deduced, in order that the 
court may judge of its reasonableness; merely stat¬ 
ing that defendant is about to depart from the state, 
etc., will not usually suffice.®^^ Mere errors and ir¬ 
regularities in matters of form will not, however, 
vitiate the affidavit.®! 

The “belief' as to the truth of statements in the 
affidavit should be derived from facts and evidence 
sufficient to justify a person of ordinary prudence 
and caution, when calm and not affected by self- 
interest, in believing the truth of such statements.®^ 

c. Fraudulent or Wrongful Acts in Fiduciary 
Capacity 

An affidavit for arrest, based on alleged misapplica¬ 
tion or conversion of, or failure to account for, money 
or other property received in a fiduciary capacity, must 
show receipt in such capacity, misapplication or the like, 
and the existence of a fiduciary relationship at the time 
of the misappropriation. 

When plaintiff seeks to arrest defendant on the 
ground that the latter has misapplied, converted, or 
failed to account for money or property which he 
has received for or from plaintiff in a fiduciary 
capacity, the affidavit must state facts showing de¬ 
fendant's receipt of the money or property in such 
fiduciary capacity, and his fraudulent misapplica¬ 
tion or conversion of the same.®® Furthermore, 


Ex parte Miller, 212 P. 54, 60 Cal.App. | 
39 . 

Xu an. insolvency proceeding the 
view was taken that deponent might 
by reference, in the affidavit, to the 
petition, schedule, or other documents 
which had been made a part of the 
proceedings in the cession disclose 
the circumstances which induced him 
to entertain the belief which he 
swore to as to the grounds for arrest 
of the insolvent person.—^Passebon 
V. His Creditors, 9 La. 189. 

47- Hand v. Nolan, 136 A. 430, 1 N. 
J.Misc. 428—5 C.J. p 478 note 90. 

4& Cal.—Ex parte Miller, 212 P. 54, 
60 Cal.App. 39. 

N.J.—Hand v. Nolan, 136 A. 430, 1 
N.J.Misc. 428. 

49. Cal.—In re Vinich, 26 P. 528, 
86 Cal. 70. 

Me.—^Proctor v. Lothrop, 68 Me. 256 
—Bailey v. Carville, 62 Me. 524— 
Sargent v. Roberts, 52 Me. 590— 
Furbish v. Roberts, 39 Me. 104— 
Sawtelle v. Jewell, 34 Me. 543— 
Bramhall v. Seavey, 28 Me. 45— 
State Bank v. Hervey, 21 Me. 38 
—^French v. McAllister, 20 Me. 465 
—^Mason v. Hutchings, 20 Me. 77 
—Whiting V. Trafton, 16 Me. 398. 
'N.Y.—Heller v. De Leon, 7 N.Y.S. 
97. 

N.C.—Wilson V. Barnhill, 64 N.C. 121. 
Ohio.—State v. Robinson, 1 Ohio Dec. 
(Reprint) 483, 10 West L.J. 159. 


5 C.J. p 490 note 55. 

50. Innes v. Innes, (N.J.Sup.) 53 A. 
1041—5 C.J. p 490 note 66, p 491 
note 64 [a] (1). 

51. Adrian v. Jackson, 75 N.C. 536 
—5 C.J. p 490 note 57. 

52. Morford v. Herrin, 3 Dana (Ky.) 
602—5 C.J. p 490 note 58. 

53. Desha v. Solomons, 12 La. 272 
—5 C.J. p 490 note 59. 

54. Gee v. Patterson, 63 Me. 49— 
Whiting V. Trafton, 16 Me. 398— 
5 C.J. p 491 note 60. 

55. Barry v, Iseman, 48 S.C.L. 129, 
91 Am,D. 262—5 C.J. p 491 note 61. 

56. Thomas v. Colvin, 27 A. 829, 
15 Del. 106—5 C.J. p 491 note 62. 

57. Del.—Thomas v. Colvin, supra. 
Ohio.—State v. Robinson, 1 Ohio Dec. 

(Reprint) 483, 10 West L.J. 159. 

5 C.J. p 491 note 63. 

58. Dunsmore v. Pratt, 99 A. 717, 
116 Me. 22. 

59. Dunsmore v. Pratt, supra. 

60. Hufty V. Wilson, 74 A. 137, 78 
N.J.Law 241—5 C.J. p 491 note 64. 

Xn Califorzila 

(1) An affidavit was held insuffi¬ 
cient where there was no express as¬ 
sertion that defendant was about to 
depart from the state with intent to 
defraud his creditors, and there was 
no statement of facts from which 
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such deduction might be made.—^Ex 
p. Fkumoto, 52 P. 726, 120 Cal. 316. 

(2) The view has been taken, how¬ 
ever, that the person making the af¬ 
fidavit on which an order of arrest 
in a civil action is asked may follow 
the statute and declare in positive 
terms that defendant is about to de¬ 
part from the state with intent to 
defraud his creditors, or he may set 
up the facts which will warrant the 
judge in concluding such to be the 
intent of defendant, and that in ei¬ 
ther case the affidavit will be held 
sufficient.—^Bx parte Caples, 148 P. 
795, 26 Cal.App. 786. 

61. Alaska Commercial Co. v. Ray¬ 
mond, 1 Alaska 154. 

62. Dunsmore v. Pratt, 99 A- 717, 
116 Me. 22. 

Affidavit not justified 
Where a creditor, swore that he 
believed, and had reason to believe 
that the debtor would take out oi 
the state “means more than suffi¬ 
cient for his immediate support,' 
evidence that the debtor had nc 
“means" within the state except 
small earnings, and had merely an¬ 
nounced an intention to leave, did not 
justify the affidavit.—^Dunsmore v 
Pratt, 99 A. 717, 116 Me. 22. 

63. N.Y.—^Holland Coffee Co. v. John¬ 
son, 77 N.Y.S. 247, 88 Misc. 187. 

N.C.—^Powers v. Davenport, 7 S.B 
747, 101 N.C. 286. 
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an affidavit is not sufficient, where it fails to show 
that an alleged misappropriation or conversion of 
property occurred in the course of defendant’s em¬ 
ployment as agent of plaintiff,64 or that a fiduciary 
relation existed at the time of such misappropria¬ 
tion or conversion.65 The view has been taken, 
however, that, where such facts are stated, it is 
not vitally necessary for deponent to describe de¬ 
fendant’s offense in apt words*6 6 

d. Fraudulent Concealment or Disposition of 
Property 

An affidavit for arrest or to hold to bail because of 
concealment, removal, or disposition of property, with 
intent to defraud creditors, should state the facts tend¬ 
ing to show the alleged Intent and the grounds for af¬ 
fiant's belief that such intent exists and other facts to 
bring the case within the applicable statute. 

An affidavit for arrest or to hold to bail on the 
ground that defendant has concealed, secreted, re¬ 
moved, or disposed of his property, or is about to 
do so, with intent to defraud his creditors, must 
state facts tending to establish the existence of 
the alleged intent, the grounds for affiant’s belief 
that defendant intends to defraud his creditors,®*^ 
and the existence of an indebtedness due from de¬ 
fendant to plaintiff.66 So, there is authority for 
the view that the affidavit should specifically de¬ 


scribe the property in question,®^ and, under cer¬ 
tain circumstances, should show that the property 
is subject to application to plaintiffs claim. 
While, in general, the applicable statute should be 
strictly construed,71 the fact that the affidavit does 
not follow the exact words of the applicable stat¬ 
ute does not necessarily render it insufficient^^ 

General averments will not, in general, be sufii- 
cient,76 but there is authority for the view that it 
is sufficient to state the fraud in general terms.74 
Specifications as to fraudulent transactions which 
relate to the acquisition, and not to the disposition, 
of property are not sufficient under some statutes 
of the general type here considered.75 An affi¬ 
davit which, it is apparent, is not based on affi¬ 
ant’s personal knowledge, is not sufficient where 
it fails to set forth the facts on "which affiant’s in¬ 
formation and belief are founded.^® 

e. Fraudulent Incurring of Obligation or Con¬ 
tracting of Liability 

An affidavit for arrest because of defendant's fraud¬ 
ulently contracting a debt or Incurring a liability should 
state facts constituting a cause of action and showing 
that defendant fraudulently contracted the debt or In¬ 
curred the obligation. 

An affidavit to obtain the arrest of defendant 
for fraudulently contracting a debt or incurring a 


8 C.J. p 492 note 71. 

Affidavit held sufficient.—Yande- 
weghe V. Schwartz, 175 N.T.S. 342, 
187 App.Div. 219. 

€4. Ex parte Gillett, 190 P. 209, 47 
Cal.App. 107. 

•65. Ex parte Gillett, supra. 

66. Republic of Mexico v. De Aran- 
goiz, 12 N.Y.Super. 634. 

<67. N.J.—Innes v. Innes, (Sup.) 53 
A. 1041. 

W.Va.—Littlestown Sav. Inst. v. 

Bream, 121 S.E. 169, 95 W.Va. 351. 
5 C.J. p 492 notes 73, 74. 

As to one of several partners 

Affidavits which showed that one 
of two partners had transferred a 
large portion of his property to his 
wife without consideration, and that 
the other partner had drawn a cer¬ 
tain amount of money from the busi- 
ness of the Urm because it had suf¬ 
fered severe losses, were not of 
themselves sufficient to warrant an 
inference that such other partner 
had either disposed of any part of 
the money so drawn to defraud his 
creditors or had intended to do so, 
and the affidavits were not, there¬ 
fore, sufficient to support an order of 
arrest against such other partner.— 
Scott V. Reed, 2 How.Pr. (N.S.) 521, 8 
N.T.Civ.Proc. 269. 

68. Kohlhaas v. Veit, 29 A. 349, 162 
Pa. 108, 


69. Holier v. Aznar, 11 Abb.Pr.N.S. 
(N.T.) 233. 

70. Wood V. Bradley, 3 Pa.Dist. & 
Co. 65. 

Property subject to distraint 
In an action in assumpsit for rent, 
an affidavit for a warrant of arrest 
was not sufficient, where there was 
no averment of defendant’s owner¬ 
ship of certain personal property 
which was placed on the premises or 
any explanation of the circumstances 
that rendered such property security 
for the payment of rent.—^Wood v, 
Bradley, 3 Pa.Bist & Co. 65. 

71. Del.—^Doane v. Ninos, 123 A. 
349, 2 W.W.Harr. 377. 

W.Va.—Littlestown Sav. Inst, v. 
Bream, 121 S.E. 169, 95 W.Va. 351. 

72. Sargent v. Shepard, 111 A. 447, 
94 Vt 351. 

Reference to plaintiff’s demand 
In an action on contract, in which 
the writ issued as a capias, the affi¬ 
davit properly bore the title of the 
case, referred to the demand on 
which defendant was to be arrested, 
and was not defective for alleging 
that defendant had secreted property 
“to an amount sufficient to satisfy 
the demand in said action,*' instead 
of following the language of the stat¬ 
ute “sufficient to satisfy the demand 
on which he is to be arrested,” since 
the filing of the affidavit and the 
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issuance of the writ are simultane¬ 
ous acts in contemplation of the law. 
—Sargent v. Shepard, 111 A. 447, 94 
Vt 351. 

73. Cal.—^Ex p. Fkumoto, 52 P. 726, 
120 Cal. 316. 

N.T.—Mann v. Chrestopulos, 84 N. 
Y.S. 372, 87 App.Div. 222, 13 N.Y. 
Ann.Cas. 465. 

Pa.—^Bates v. Rowley, 11 Phila. 210. 
5 C.J. p 493 note 77. 

Affidavit held not sufficient 
An affidavit seeking defendant's ar¬ 
rest, under Code Civ.Proc. § 479 
subd. 4, providing for arrest in case 
of fraudulent concealment or disposal 
of property, for the detention or con¬ 
version of which the action is 
brought, which merely set forth that 
defendant had fraudulently converted 
and disposed of the property, without 
averring the circumstances, was not 
sufficient.—^Ex parte Gillett 190 P. 
209, 47 Cal.App. 107. 

74. N.C.—Stephenson v. Person, 63 
N.C. 650—^Hughes v. Person, 63 
N.C. 548. 

Pa.—Gosline v. Place, 32 Pa. 520. 

5 C.J. p 493 note 78. 

75. Doane v. Ninos, 123 A. 349, 2 
W.W.Harr. (Del.) 377. 

76. Ex parte Gillett 190 P. 209, 
47 Cal,App. 107—5 C.J. p 493 note 
77 [d]. 
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liability must state facts constituting a cause of 
action and showing that defendant fraudulently 
contracted the debt or incurred the obligations^ 
There is, however, authority for the view that 
where a judge’s order to hold to bail is necessary, 
the affidavit, in stating the cause of action, need not 
be as specific and particular as a complaint,'^^ and 
that the affidavit is sufficient if it describes the 
circumstances with sufficient clearness to enable the 
judicial officer, in the exercise of his discretion to 
determine the existence of a cause of action and 
the particulars necessary to justify the award of 
the writ of capias ad respondendum under the ap¬ 
plicable statute and to permit the indictment of 
affiant for perjury if the statement is not truthful.^® 
So, there is authority for the view that the affidavit 
need not contain a statement of the evidence to 
prove the facts justifying the belief that defendant 
fraudulently contracted the debt and incurred the 

obligation. SI 

The affidavit must show the representations 
claimed to have been made by defendant,S2 that 
such representations were false, and known to be 
false by defendant,S3 that he made them with in¬ 
tent to defraud,S4 and that plaintiff relied thereon 
and was thereb}^ induced or procured S5 to part 
with something of value S6 or to surrender some 
rightS7 In alleging the fraud, a mere general 
allegation of fraud is not sufficient; the affidavit 


must show the particular statements or representa¬ 
tions made and in what respect they were false and 
fraudulent.SS The falsity of the representations 
should be stated positively as of the knowledge of 
the affiant,S3 or, if the statement is on information 
and belief, the informant’s name should be given, 
or the reason stated why it is not given,33 or why 
his affidavit has not been obtained and presented.3i 

§ S3. - Filing and Service 

It Is not absolutely necessary that the affidavit 
should be filed before the process of arrest is issued un¬ 
less the applicable statute so requires. 

While it is better practice to file the affidavit 
before the issuance of the process of arrest, it 
seems that this is not imperative unless the statute 
requires it.32 

The affidavit is sufficiently filed if it is left with 
the magistrate or lodged in his office,33 but it is 
not a sufficient filing to slip the affidavit under the 
door of the magistrate’s office when no one is in 
the office.34 

Under some statutes, it is not necessary that the 
declaration and supporting affidavits shall be filed 
before a writ of capias ad respondendum is served, 
as shown below in § 68. 

Questions as to service of the affidavit are con¬ 
sidered below in § 68. 


77. Lawrence v. Foxwell, 49 N.X. 
Super. 278—5 C.J. p 493 note 79. 

7a Cal.—Ex p. Howitz, 84 P. 229, 
2 Cal.App. 752. 

N.T.—^Brown v. Coleman, 89 N.Y.S. 
427, 95 App.Div, 545—^Draper v. 
Beers, 17 Abb.Pr. 163. 

5 C.J. p 493, notes 79, 80. 

insolvexLcy 

An averment of insolvency in an 
affidavit for arrest, under Code Civ. 
Proc. § 479, when defendant has been 
^ilty of fraud in contracting the 
debt or incurring the obligation for 
which the action is brought, is a 
factor only where it is shown that 
defendant, sought to be arrested, con¬ 
cealed or omitted to disclose his in¬ 
solvency at the time the obligation 
was incurred, and is available even 
then only when accompanied with a 
showing that defendant cannot rea¬ 
sonably expect to pay the debt in¬ 
curred, or that there was a fraudu¬ 
lent intent on his part not to pay.— 
Ex parte Miller, 212 P. 54, 60 Cal. 
App. 39. 

Affidavit held sufficient.—^Ex parte 
Keene, 167 P. 194, 34 Cal.App. 263— 
Kulich V. Kertacy, 174 A. 503, 12 N. 
J.Misc. 743. 

Affida’t^^ held not sufficient.—^Ex 


parte Miller, 212 P. 54, 60 CaLApp. 
39. 

79. Kulich V. Kertacy, 174 A. 603, 
12 N.J.Misc. 743. 

SO- Kulich V. Kertacy, supra. 

81- Luhrig Coal Co. v. Ludlum, 69 
N.B. 562, 69 Ohio St. 311, 100 Am. 
S.R. 675. 

8& Lane v. Shellman, 2 Mich.N.P. 
205. 

83. Booth V. Englert, 94 N.Y.S. 700, 
105 App.Div. 284—5 C.J. p 493 note 
82. 

84. Neb.—Ex p Davis, 23 N.W. 361, 
17 Neb. 436. 

N.J.—^Painter v. Houston, 28 N.J. 
Law 121. 

N.Y.—^Morris v. Talcott, 96 N.Y. 100 
—Smith v. Jones, 27 N.Y.Super. 
655. 

Pa.—^Hart v. Cooper, 18 A. 122, 129 
Pa. 297, 24 Wkly.N.C. 358. 

5 C.J. p 493 note 83. 

85- Mich.—Lane v* Shellman, 2 
Mich.N.P. 205. 

N.Y.—Smith v. Jones, 27 N.Y.Super. 
655—^Phelps v. Maxwell, 2 Abb.N. 
Cas. 459. 

5 C.J. p 493 note 84. 

86- Parker v. Follensbee, 45 Ill. 473 
—5 C.J. p 493 note 85* 
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87. Painter v. Houston, 28 N.J.Law 

121 . 

88. McLeod v. Wayne Cir. Judge, 84 
N.W. 281, 125 Mich. 344, following 
Paulus v. Grobben, 62 N.W. 160, 
104 Mich. 42, and Hatch v. Saun¬ 
ders, 33 N.W. 178, 66 Mich. 181— 

5 C.J. p 493 note 87. 

89. Sheridan v. Briggs, 19 N.W. 189, 
53 Mich. 669—5 C.J. p 494 note 88. 

90. Cal.—^Ex p. Howitz, 84 P. 229. 
2 Cal.App. 752. 

N.Y.—^Knapp v. Browne, 6 N.Y.Wkly, 
Dig. 570. 

5 C.J. p 494 notes 89, 88 [b]. 

91. Hecht V. Levy, 20 Hun (N.Y.) 
53—^Markey v. Diamond, 19 N.Y.S. 
181—5 C.J. p 494 note 90. 

92. Magee v. Erwin, 5 Stew. & P. 
(Ala.) 54—5 C.J. p 496 note 15— 

6 C.J. p 898 note 10 [b]. 

Action for tort 

Under the Practice Act of 1903, a 
capias ad respondendum may not 
legally issue in an action of tort un¬ 
til the proofs and an order of a com¬ 
missioner to hold to bail have been 
filed.—^Hand v. Nolan, 136 A. 430, 1 
N.J.Misc. 428—5 C.J. p 496 note 15 
[d]. 

93. Phillips v. Wood, 31 Vt. 322. 

94. Whitcomb v. Cook, 39 Vt. 585. 
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§ 54. -Amended and Supplemental Affi¬ 

davits 

a. Amendments 

b. Additional or supplemental affidavits 

a. Amendments 

The court may permit the amendment of an affidavit 
unless the defect is jurisdictional. 

The court may, in its discretion, permit plaintiff 
to amend the affidavit for arrest or to hold to 
bail,unless the defect is jurisdictional.^® 

b. Additional or Supplemental AMdavits 

A defect in an affidavit to hold to bail may not be 
supplied by a supplemental affidavit in the absence of 
statutory authorization. Some statutes permit addition¬ 
al affidavits to supply defects in the original papers. 

In some early cases, in following the practice in 
the English court of King's Bench, the view was 
taken that, where the affidavit to hold to bail is 
defective, plaintiff will not be permitted to supply 
deficiencies or cure defects in such original affida¬ 
vit to hold to bail by the filing of a supplemental 
affidavit.®*^ Where affiant has not the requisite 
personal knowledge of the matters contained in his 
affidavit, a supplemental affidavit by a person prima 
facie competent is necessary.®® 

Questions as to filing additional or supplemental 
affidavits on motion to vacate an order of arrest 
are considered in detail infra § 73. 

§ 55. — Defects, Objections, and Waiver 

a. In general 

b. Aider by other affidavits 

c. Effect of defects 

d. Waiver and objections 

a. In General 

Minor defects or irregularities do not render an affi¬ 
davit insufficient, if there is substantial compliance with 
applicable requirements. Defendant cannot be held to 


special bail on an affidavit which contains material 
erasures and interlineations. 

An affidavit otherwise good is not vitiated by a 
slight error in grammar which does not render its 
meaning obscure or ambiguous,®® or by other mere 
errors and irregularities, if the statute has been 
substantially complied with.1 

Defendant cannot be held to special bail on an 
affidavit which contains material erasures and in- 
terlineations.2 The rule is otherwise where the 
erasures and interlineations are not material.® 

b. Aider by Other Affidavits 

Plaintiff may not supply deficiencies or cure defects 
in the original affidavit by referring to another affidavit 
filed in a different action; but a verified complaint and 
an affidavit, taken together, may be sufficient. 

There is authority for the view that plaintiff is 
not permitted to supply deficiencies or cure defects 
in the original affidavit by filing a supplemental 
affidavit (supra § 54), or by referring to another 
affidavit filed- in another cause against the same 
defendant.** 

It has been held that an order of arrest can be 
based both on a verified complaint and an affida¬ 
vit for arrest, and if both, taken together, are suf¬ 
ficient to justify the order, it is not improperly 
issued.® 

c. Effect of Defects 

Defects in an affidavit do not affect the Issue on the 
merits or Jurisdiction to try the case. 

In general, the fact that the affidavit is defec¬ 
tive does not affect the issue on the merits;® it 
only invalidates the writ, order, or process issued 
therein.*^ 

d. Waiver and Objections 

Defendant may waive or lose the right to object to 
defects in the affidavit by giving bail, pleading, or other¬ 
wise adopting the process, except, according to some 
cases, where the affidavit is void. 


95. Elan.—Chapman y. H. D. Lee 
Mercantile Co., 56 P. 749, 60 Kan. 
858, affirming 53 P. 778, 7 Kan.App. 
254. 

N.Y.—^McBride v. Langan, 10 N.T.S. 

552, 18 N.Y.Civ.Proc. 201. 

Okl.—^Light v. Canadian County- 
Bank, 37 P. 1075, 2 Okl. 643. 

5 C.J. p 494 note 97. 

96. N.Y.—Harris v. Durkee, 50 N. 
Y.Super. 202, 5 N.Y.Civ.Proc. 376. 

R.I.—^Farrow v. Butcher, 36 A. 839, 
19 R.I. 715. 

5 C.J. p 494 note 98. 

97. N.J.—Parker v. Ogden, 2 N.J. 
Law 136. 

N.Y.—^Martin v. Vanderlip, 3 How.Pr. 
265, 1 Code Rep. 41—^Norton v. Bar- 
num, 20 Johns. 337» 


5 C.J. p 495 note 1. 

99. Church v, Calhoun Cir. Judge, 
88 N.W. 403, 129 Mich. 126. 

99. Abbott V. Tucker, 4 Allen 
(Mass.) 72—5 C.J. p 476 note 69. 

1. Alaska Commercial Co. v. Ray¬ 
mond, 1 Alaska 154. 

Omission from Jurat 
Where the Jurat to an affidavit to 
obtain the issuance of the writ as 
a capias read, ‘‘Subscribed and sworn 
to this 13th day of November, 1919,** 
followed by the notary's signature, it 
was sufficient to warrant an infer¬ 
ence that affiant personally appeared 
before the notary, and the omission 
of the words “before me’* was not 
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fatal.—Sargent v. Shepard, 111 A. 
447, 94 Vt. 351. 

2. Gesser v. Braunfeld, 13 Wkly.N. 
C.(Pa.) 209—^Agnew v. Dubois, 8 
Wkly.N.C.(Pa.) 406—Boyle v. Gra¬ 
dy, 1 Wkly.N.C.(Pa.) 313. 

3. Longacre v. Pensterbush, 24 
Pa.Dist 327—5 C.J. p 495 note 11. 

4* Benson v. Bennett, 25 N.J.Law 
166. 

5. Ex p. Boyd, 134 P. 455, 36 Nev. 
162, Ann.Cas.l915A 1277—5 CJ. p 
495 note 4. 

6. Maxwell v. Deens, 8 N.W. 561, 46 
Mich. 35. 

,7. Long V. Hubbard, 50 P. 968, 6 
I Kan.App. 878—5 C.J, p 496 note 14. 
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§ 55 

By voluntarily putting in special bail or plead¬ 
ing to tbe merits, or doing any other act which 
adopts the process under which he was arrested, 
usually defendant waives all objections to the suf¬ 
ficiency and form of the affidavit for arrest or to 
hold to bail^ The rule is otherwise, however, 
according to some cases, where the affidavit is 
so defective as to be absolutely void;^ in such 
case the objection may be made even after trial, 
judgment, and execution A® 

Defendant is not precluded from challenging the 
sufficiency of the affidavit, on motion to vacate the 
order of arrest, by the fact that he has filed a 
counter-affidavit denying the truth of the original 
affidavit.!! 

§ 56. Complaint or Other Pleading 

a. Stating cause of action and allega¬ 

tions as to ground for arre‘* 

b. Allegations as to value or damages 

c. Variance between affidavit and com¬ 

plaint 

d. Amendment 


a. Stating Cause of Action and Allegations as 
to Grround for Arrest 

The complaint must in general, under the statutes, 
contain the necessary averments to show the right to 
arrest. 

Under some statutes, if the right to an order of 
arrest is predicated on the existence of a cause of 
action in which such remedy is allowable, the pe¬ 
tition or complaint must contain all the necessary 
averments to constitute such cause of action.!^ 
The complaint need not, however, set forth the 
facts on which plaintiff relies to entitle him to 
arrest defendant, where such facts are extrinsic 
to the cause of action, in the absence of a statutory 
provision so requiring.!^ Some statutes, however, 
require that the complaint contain an allegation of 
fraud in incurring the liability, where arrest is 
sought on that ground in an action of contract.!^ 

When the complaint must set out the ground on 
which the arrest is sought, it is essential that it 
should allege the facts tending to show the exist¬ 
ence of such ground,!^ and showing plaintiff^s 
right to maintain the action ;!6 nor may the affi¬ 
davit be resorted to to aid the averments of the 
complaint.!^ On the other hand, where sufficient 


a. Cal,—^^latoon v. Eder, 6 Cal. 57. 
Del.—^Houston v. Sedgwick, 32 A. 

12. 13 Del. 132, 14 Del. 113, 43 Am. 
S.R. 165. 

Ind.—Lewis v. Brackenridge, 1 
Blackf. 112. 

Ky.—Morton v. Herault, Hard. 203. 
Mich.—Maxwell v. Deens, 8 N.W. 661, 
46 Mich. 35. 

5 C.J. p 495 note 5. 

Ohjectiou as to form after appearance 
and judgment 

The sufficiency of an original affida¬ 
vit to hold defendant to bail, at least 
as to form, cannot be assailed by a 
motion to quash after appearance by, 
and a judgment against, defendant.— 
Ferenga v. Moskowitz, (N.J.Sup.) 130 
A. 814. 

9. Kan.—^Hauss v. Kohlar, 25 Kan. 
640. 

Mich.—^Matter of Stephenson, 32 
Mich. 60. 

5 C.J. p 495 note 6. 

Entitling affidavit in canse not pend¬ 
ing. 

(1) The view has been taken that 
the fact that bail has been given does 
not preclude an attack on an order to 
hold to bail on the ground that the 
affidavit was entitled in a cause 
which was not pending.—^Veale v. i 
Nichols, 171 A. 548, 12 N.J.Misc. 343. 

(2) It has been held, however, that 
an order to hold defendant to bail 
will not be discharged after judgment 


because the affidavit is entitled in a 
cause of action not commenced, in 
view of Pract.Act § 61, where defend¬ 
ant had entered a general appearance. 
—^Perenga v, Moskowitz, 130 A. 814, 1 
N.J.Misc. 169. 

(3) As to the propriety of entitling 
affidavit in cause not pending in gen¬ 
eral see supra § 48, 

10. Hauss V. Kohlar, 25 Kan. 640. 

11. Baker Mfg. Co. v. Knotts, 2 P. 
510, 30 Kan. 356. 

Ifl. Brown v. Ball, 150 N.W. 890, 29 
N.D. 223—5 C.J. p 496 note 18. 

Allegations insufficient 
Allegation that defendant, after 
executing a conditional sale agree¬ 
ment, induced plaintiff to accept an 
order on a third person by false rep¬ 
resentation, did not support an action 
for fraud and justify arrest, where 
plaintiff did not sustain any injury by 
accepting the order.—^Palmetto Mo¬ 
tor Car Co. V. Brooke, 162 S.B. 763, 
150 S.C. 137, 

Complaint held sufficient 
A complaint in an action on a judg¬ 
ment rendered in a foreign state, 
based on fraud and conversion, stat¬ 
ed a cause of action on the judgment 
and was sufficient basis for an order 
of arrest.—^Uintah Basin Producing 
& Refining Co. v. Campbell, 178 N.T. 
S. 373. 


13, Bowery Nat. Bank v. Duryee, 74 
N.Y. 491, affirming 55 How.Pr. b*.. 
reversing 54 How.Pr. 450—6 C.J. p 
497 notes 19, 24 [a] (2). 

14. El well V. Russell, 61 N.T.S. 964, 
29 App.Div. 436—5 C.J. p 496 note 
18 [a]. 

15- Wandelt v. Burnett, 49 N.T.S. 
109, 22 Misc. 315, affirming 47 N.T. 
S. 1150, 21 Misc. 791—5 C.J. p 497 
notes 20, 24 [b]. 

Fraud iu coutractiug or lucurring lia¬ 
bility 

In an action to recover on a check, 
the allegations of the complaint 
charged fraud in inducing plaintiff 
to release a mortgage in exchange for 
the check, which release and ex¬ 
change took place at the time of con¬ 
tracting or incurring the liability, 
with sufficient clearness to entitle 
plaintiff to an order for defendant's 
arrest under Code Civ.Proc. § 649 
subs 4 (Civ.Pract.Act § 826 subd 10). 
—^Britton v. Lane, 163 N.T.S. 307—5 
C,J. p 496 note 18 [a]. 

10. Scott V. Reed, 2 How.Pr. (N.S.) 
(N.T.) 621—5 C.J. p 497 note 21. 

Order of arrest falls with complaint 
Where a complaint for damages for 
the breach of a lease was not insuf¬ 
ficient, an order for arrest fell with 
the complaint.—Syrett v. Strickland, 
261 P. 484, 86 Cal.App. 623. 

17. Barnes v. Goss, 90 N.T.S. 140, 
98 App.Div. 1. 
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facts are set out, it is not essential that the com¬ 
plaint should specifically describe, in apt words, 
the statutory ground relied on.^^ It has been held 
that a complaint stating facts which show the re¬ 
ceipt of money by defendant in a fiduciary ca¬ 
pacity and a conversion thereof to his own use 
is sufficient, without characterizing those facts or 
repeating the language of the statute.!^ 

If the facts constituting the cause of action are 
stated on information and belief, the source of 
plaintiff's information and the grounds of his belief 
must be shown in order to support an order of ar- 
rest.20 

A statutory provision that, where fraud is al¬ 
leged in the complaint as ground for arrest, as set 
forth in the statute, plaintiff may not recover un¬ 
less he proves the fraud on the trial of the ac¬ 
tion, applies when, and only when, the fraud al¬ 
leged justifies an order of arrest,and, where the 
fraud alleged does not justify such an order, it is 
mere surplusage and harmless .22 Under such a 
statute, the fact that property which was fraudu¬ 
lently transferred by defendant is not situated with¬ 
in the state does not defeat recovery, if plaintiff 
has otherwise proved the fraud alleged.23 

b. Allegations as to Value or Damages 

In an action of replevin or for conversion, there 
should be due allegations as to the value of the property 
involved. 

Where an arrest is sought in an action of re¬ 
plevin, on an allegation in the complaint that de¬ 


fendant has concealed the property to recover 
which the action is brought, it has been held that 
it is necessary that the complaint should allege 
the value of such property as a basis for fixing 
the amount of bail, and that the court should not 
grant an order of arrest in the absence of such 
allegation as to value.^^ So, where, in an action 
for conversion, the complaint is relied on to sup¬ 
port an order of arrest, the view has been taken 
that facts should be alleged showing the value of 
the articles involved, and that mere general alle¬ 
gations as to value are not sufficient. 2 5 

In an action for slander, the complaint need not 
allege special damages, where the action is based 
on defamatory words constituting an injurious im¬ 
putation affecting plaintiff in his business; ^6 but 
the rule is otherwise where the words are not 
actionable per se, and in such case the complaint 
is not sufficient to support an order of arrest if 
it does not allege special damages.27 

Where, in an action on contract, the ground for 
defendant's arrest, alleged in the complaint in ac¬ 
cordance with the applicable statute, is that he was 
guilty of a fraud in incurring the liability, it is 
not necessary that the complaint should seek or 
allege damages by reason of the fraud^s 

c. Variance between Affidavit and Complaint 

There Is authority for the view that a material vari¬ 
ance between the allegations of the affidavit and those 
of the complaint may be fatal. 

There is authority for the view that a material 


18. Moffatt V. Fulton, 30 N.B. 992, 
132 N.Y. 507, reversing 9 N.Y.S. 
771, 56 Hun 337—Cohen v. Roths¬ 
child, 43 N.Y.S. 509, 19 Misc. 356— 
6 O.J. p 497 note 24. 

19. Moffatt V. Fulton, 30 N.E. 992, 
132 N.Y. 507—Cohen v. Rothschild, 
43 N.Y.S. 609, 19 Misc. 356—5 C.J. P 
497 note 26. 

Earlier cases 

In earlier cases the view was tahen 
that, where the ground of arrest was 
that defendant had received money or 
other property in a fiduciary capac¬ 
ity, and had improperly converted it 
to his own use, an allegation to that 
efCect in the language of the statute 
was necessary, and that a state¬ 
ment of facts and circumstances 
which might be sufficient to jus¬ 
tify the legal conclusion that de¬ 
fendant had received money in a fidu¬ 
ciary capacity and had converted it 
to his own use would not suffice.— 
Genin v. Schwenk, 17 N.Y.S. 34, 62 
Hun 574—^Harland v. Howard, 10 N. 
Y.S. 449, 67 Hun 113—Hillis v. Bleck- 
ert 6 N.Y.S. 405, 53 Hun 499, 17 N.Y. 
Civ.Proc. 254—^Bartlett v. Sutorious, 
9 N.Y.S. 2—Bartlett v. Sutorious, 6 


N.Y.S. 406, 17 N.Y.Civ.Proc. 259, af¬ 
firmed 23 N.E. 1150, 119 N.Y. 660— 
Wilbur V. Allen, 5 N.Y.S. 746. 

2a Cohen v. Rpthschild, 43 N.Y.S. 
609, 19 Misc. 356—Penn Oil, etc., 
Co. V. Cohen, 116 N.Y.S. 124—5 C. 
J. p 497 note 27. 

21. Novotny v. Kosloff, 108 N.B. 189, 
214 N.Y. 12, affirming 144 N.Y.S. 
652, 159 App.Div. 478—Smith v. P. 
B. Stearns Co., 183 N.Y.S. 74, 192 
App.Div. 915. 

Dismissal of action 

(1) Allegations of fraud In the 
complaint in an action for damages 
for wrongful discharge from employ¬ 
ment, not authorizing arrest, did not 
require a dismissal of the action, un¬ 
der Code Civ.Proc. § 549 subd 4 (Civ. 
PractAct § 826 subd 10).—^Novotny 
V. Kosloft, 108 N.B. 189, 214 N.Y. 12, 
affirming 144 N.Y.S. 652, 169 App.Div. 
478. 

(2) The propriety of dismissal of 
the action has been recognized where 
the complaint alleged fraud which 
justified arrest and plaintiff failed to 
prove the fraud as required by Code 
Civ.Proc. § 649 subd 4 (Civ.Pract.Act 
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§ 826 subd 10).—Smith v. F. B. 
Stearns Co., 183 N.Y.S. 74, 192 App. 
Div. 915—Cominelli v. Aelter, 173 N. 
Y.S. 464. 

Evidence held sufficient to show 
fraudulent disposition of property.— 
Polo V. D’Achille, 142 N.Y.S. 506, 157 
App.Div. 294. 

22. Novotny v. Kosloff, 108 N.E. 189, 
214 N.Y. 12. affirming 144 N.Y.S. 
652, 159 App.Div. 478. 

2a Polo V. D’Achille, 142 N.Y.S. 506, 
157 App.Div. 294. 

24. Morton v. Chesley, 38 N.Y.S. 252', 
3 App.Div. 446, 25. N.Y.Civ.Proc. 
230, affirming 37 N.Y.S. 1065, 16 
Misc. 172. 

2a Barnes v. Goss, 90 N.Y.S. 140, 98 
App.Div. 1—6 C.J. p 496 note 18 
Cd]. 

2a Crandall v. Jacob, 48 N.Y.S. 279» 
22 App.Div. 400. 

27. Reinboth v. Ederheimer, 134 N. 
Y.S. 16. 

2a Hoboken Beef Co. v. Loeffel, 4 
N.Y.S. 798, 16 N.Y.Civ.Proc. 394, 23 
Abb.N.Cas. 93. 
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variance between the allegations of the affidavit 
and those of the complaint may be fatal to plain¬ 
tiff’s right to arrest.29 

d. Amendment 

An amendment of the complaint In order to render 
It sufficient to support an arrest is sometimes per¬ 
missible. 

The court is sometimes authorized to permit the 
amendment of the complaint when, after the fil¬ 
ing thereof, an arrest is sought on a ground which 
should be alleged in the complaint,^0 or when the 
complaint states conclusions instead of facts.^^ 
The view has been taken, however, that a com¬ 
plaint which fails to state a cause of action may 
not be amended after a motion to vacate the order 
of arrest which accompanied the complaint. 

Where allegations of fraud are inserted in a 
complaint for the purpose of having defendant ar¬ 
rested, but no arrest is procured, the allegations 
may be stricken out on motion.^s 

§ 57. Writ, Warraint, or Order 

a. Nature and purpose 

b. Necessi^y of obtaining warrant or 

judicial order 

c. Discretion of judicial officer or court 

and collateral attack 

d. Time of issuance 

a. Nature and Purpose 

While In early times a capias ad respondendum was 
not an original writ, it subsequently became a writ by 
which an action may be commenced. The purpose of the 
writ is to compel by arrest the appearance of defendant 
to answer the action. 

While in early times a writ of capias was not 
an original writ, being issued to insure an ap¬ 
pearance only after an original writ had proved 
ineffective,^^ by successive enactments, it became 
an original writ,35 and thereafter personal actions 


were frequently commenced by a writ of capias 
ad respondendum, under which defendant was ar¬ 
rested and held to bail.36 This practice still pre¬ 
vails under some modern statutes in specified class¬ 
es of cases.37 The writ of capias ad respondendum 
is in form both a summons addressed to defendant 
to appear and defend the suit, and a command to 
the proper officer to take defendant into custody, 
and keep him until discharged according to law.38 
A suit by capias is a civil action.39 

Where an action is commenced by a writ of 
capias or attachment, the use of the writ as a 
capias is optional with plaintiff, at least under the 
practice in some jurisdictions.^® 

The aim or purpose of a capias is to compel the 
appearance of defendant in court to answ^er the 
action, by actual arrest of his person.^! The mere 
arrest of defendant is not a fulfillment of the pur¬ 
pose of the writ; it is his presence in court, or 
in the custody of the court, which gives jurisdic¬ 
tion to enter a judgmcnt.-^^ ^ capias ad respon¬ 
dendum may not issue merely that it may operate 
as an attachment when defendant is already in 

court.43 

b. Necessity of Obtaining Warrant or Judicial 
Order 

Whether or not a capias ad respondendum may issue 
or defendant may be held to bail, without an order of 
court or of a Judge, depends on the applicable statute 
or rules of practice. 

While it appears that, at the earliest common law 
and under the earliest English statutes regulating 
the writ, an order of a judge or court was not 
necessary in order to authorize the issuance of a 
capias ad respondendum,^^ by certain subsequent 
enactments in England a capias could not be is¬ 
sued, without a judge’s order, for a cause of action 
arising out of a forcible injury or for a trespass 
vi et armis,^5 or in any action ex delicto, where 


2a. Wickes v. Harmon, 12 Abb.Pr 
(H.T.) 476, 21 How.Pr. 462—Rogers 
V. Rogers, 4 Johns. (N.Y.) 485—5 C. 
J, p 498 note 30. 

ac. Lennon v. Brandt, 4 N.Y.S. 2, 
21 Ahb.N.Cas. 257—5 C.J. P 498 note 

32. 

31. McBride v. Langan, 10 N.Y.S. 
554, 18 N.Y.Civ.Proc. 201—^Hanson 
V. Langan, 9 N.Y.S. 625, affirmed 16 
N.Y.S. 383—5 G.J. p 498 note 33. 

32. Reinboth v. Ederheimer, 134 N. 
Y.S. 16. 

33. Lee V. Elias, 5 N.Y.Super. 736, 
Code Rep.CN.S.) 116. 

34. Del.—Sobolewski v. German, 127 
A 49, 32 Del. 540. 

Mich.—Clark v. Kent Cir. Judge, 84 
N.W. 629, 125 Mich. 449. 


35h Del.—^Sobolewski v. German, 127 
A 49. 32 Del. 540. 

Mich.—Clark v. Kent Cir. Judge, 84 
N.W. 629, 125 Mich. 449. 

36. Clark v. Kent Cir. Judge, supra 
--"5 C.J. p 500 note 61* 

37. People v. Gebhardt, 118 N.W. 16, 
154 Mich. 504—5 C.J. P 600 note 62. 

38. Ind.—^Batten v. McCarty, 158 N. 
E. 583, 86 Ind.App. 462. 

Mich.—^People v. Gebhardt, 118 N.W. 
16. 154 Mich. 504. 

39. Whitehead v. Collingwood, 190 
N.W. 239, 220 Mich. 604. 

40. Me.—Oliver v. Kallock, 178 A 
846, 133 Me. 403—Oliver v. Kallock, 
178 A 843, 133 Me. 403. 

Mass.—Commonwealth v. Sumner, 6 
I Pick. 360. 


41. Oliver v. Kallock, 178 A 846, 133 
Me. 403—Oliver v. Kallock, 178 A 
843, 133 Me. 403. 

42. Oliver v. Kallock, 178 A 846, 133 
Me. 403—Oliver v. Kallock, 178 A. 
843, 133 Me. 403. 

4a Ind.—^Batten v. McCarty, 158 N. 

E. 683, 86 Ind.App. 462. 

Iowa.—^Darlington v. Irwin, Morr. 
421. 

5 C.J. p 500 note 61 [b]. 

44. Del.—Sobolewski v. German, 127 
A 49, 2 W.W.Harr. 540. 

Mich.—Clark v. Walcott, 84 N.W. 629, 
125 Mich. 449. 

45. Del.—Sobolewski v. German, 127 
A. 49, 2 W.W.Harr. 640. 

Mich.—Clark v. Walcott, 84 N.W. 629, 
125 Mich. 449. 
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the damage must necessarily be uncertain and 
incapable of arithmetical computation,^® although 
such subsequent enactments did not require an or¬ 
der in the case of other causes of action in which 
a capias might issue.^7 ^t least some jurisdic¬ 
tions in the United States, these English statutes 
requiring an order never became effective,^8 and, 
under early rules of practice, and also under some 
statutes or the modern practice in some jurisdic¬ 
tions, it has been held or recognized that a capias 
ad respondendum may issue or defendant may be 
held to bail, in some cases, as of course and with¬ 
out an order of a judge or court^® Under some 
statutes or rules of practice, it is necessary to pro¬ 
cure an order from a court or judicial officer.®® 

In general, there can be no arrest in civil cases 
without a warrant.®! It is permissible, however, 
for any person, whether an officer or not, to ar¬ 
rest, without process, an individual who is dan¬ 
gerously insane. ®2 

c. Discretion of Judicial Officer or Court and 
Collateral Attack 

Usually, a judicial officer acts In the exercise of his 
sound discretion In granting or refusing an order au¬ 
thorizing an arrest. 

The judicial officer who has jurisdiction usually 
acts in the exercise of his sound discretion in grant¬ 
ing or refusing an order authorizing an arrest,®5 

48. Sobolewski v. German, 127 A. 49, 

2 W.W.Harr.(Del.) 540. 

417. Del,—Sobolewski v. German, su¬ 
pra. 

Mich.—Clark v. Walcott, 84 IT.W. 629, 

125 Mich. 449. 

48. Soholewski v. German, 127 A. 49, 

2 W.W.Harr.CDel.) 540. 

49. Ark.—Sutton v. Hays, 17 Ark. 

462. 

Del.—Sobolewski v. German, 127 A. 

49, 2 W.W.Harr. 540. 

N.Y.—^Bunting v. Brown, 18 Johns. 

425. 

5 C.J. p 499 note 50. 

Action ex delicto 

An order of a judge Is not a condi¬ 
tion precedent to the issuance of a 
capias in an action ex delicto.—So¬ 
bolewski V. German, 127 A. 49, 2 W. 

W.Harr.(Del.) 540. 

68. Longacre v. Fensterbush, 24 Pa. 

Dist. 327—Gottlieb v. Benjamin, 24 
Pa.Dist. 196—^Buch v. Usner, 7 Pa. 

Co. 292—5 C.J. p 499 note 51, p 500 
note 52. 

Za Hew Jersey 

(1) By virtue of the constitutional 
prohibition against imprisonment for 
debt, except in cases of fraud and the 
express requirement of the Practice 
Act, defendant cannot be imprisoned 
for debt, except in the case of fraud 
specified in the statute, and then only 

6C.J.S.—43 


and it has been held that the weight and credibility 
of the proof of the ground for issuing an order 
to hold to bail rest with the officer by whom the 
order was made.®^ According to some cases, how¬ 
ever, the rule that the issuance of the order is 
a matter of discretion does not prevent another 
court or judge from reviewing the question as to 
whether the judge had authority to grant the order 
on the facts shown.®® Furthermore, the view has 
been taken that the discretion of a judge in grant¬ 
ing the order may be reviewed by another judge 
on a motion to vacate the order.®® 

The sufficiency of the evidence to support the 
jurisdiction to issue a warrant or order of arrest 
cannot be attacked in a collateral proceeding.®^ 

d. Time of Issuance 

(1) Capias ad respondendum 

(2) Order of arrest 

(1) Capias Ad Respondendum 

Under the present practice, a capias ad respondend¬ 
um may not issue after an action has been commenced 
by summons. The writ may issue In term time or In 
vacation fn the absence of statutory provision to the 
contrary. 

Under the present practice, a capias may not is¬ 
sue after the action has been commenced by sum- 

52 . Ariz.—Christiansen v. Weston. 
284 P. 149, 36 Ariz. 200. 

Iowa.—^Bisgaard v. Duvall, 151 H.W. 

1051, 169 Iowa 711. 

N.H.—^Colby V. Jackson, 12 N.H. 526. 
Restraint of insane persons as basis 
of action for false imprisonment 
see False Imprisonment § 16 [25 C. 
J. p 458 note 50-p 460 note 81]. 

53. Johnson v. Morton, 53 N.W. 816, 
94 Mich. 1—5 C.J. p 472 note 20, P 
500 note 55. 

Action for personal injury 

Granting an order of arrest in an 
action for personal injury, under Civ. 
PractAct § 826 subd 2, rests in the 
sound discretion of the court.—^Prank 
V. Tuthill, 270 N.T.S. 28, 241 App.Div. 
720—Gelles v. Rosenbaum, 252 N.T. 
S. 827, 141 Misc. 588. 

54. Van Wagenen v. Coe, 22 N.J.Law 
531. 

55. ICnickerbocker L. Ins. Co. v. Ec- 
clesine, 6 Abb.Pr.(N.S.) (N.T.) 9 
affirmed 11 Abb.Pr.(N.S.) 385—Na¬ 
tional Bank v. Temple, 39 How.Pr, 
(N.T.) 432. 

58. Knickerbocker L. Ins. Co. v. Ec* 
clesine, 6 Abb.Pr.(N.S.) (N.T.) 9, 
affirmed 11 Abb.Pr.(N.S.) 385— 
Griswold v. Sweet, 49 How.Pr. (N, 
T.) 171—5 C.J. p 600 note 58- 

57. Johnson r. Maxou, 23 Mich. 129. 


where there has been a special or¬ 
der formally adjudging that there Is 
such fraud, based on satisfactory 
proof thereof presented to the judi¬ 
cial officer ordering the arrest.—^Ku- 
lich V. Kertacy, 174 A. 503, 12 N.J. 
Misc. 743, 

(2) A judicial order for bail is an 
essential prerequisite to the issuance 
of a capias ad respondendum.—Ku- 
lich V. Kertacy, supra. 

(3) It Is necessary to file the proof 
and order to hold to bail before the 
capias may issue.—^Hand v. Nolan, 
136 A. 430, 1 N.J.Misc. 428. 

(4) Under the earlier practice, 
where the action sounded in debt, as 
for goods sold, or on a promissory 
note, or the like defendant might be 
held to bail as of course, on making 
and filing an affidavit establishing 
the cause of action, and indorsing on 
the writ the sum shown by the affida¬ 
vit to be due.—^Kulich v. Kertacy, 
supra—5 C.J. p 499 note 50. 

(6) Where it sounded merely in 
damages, and those damages were 
unliquidated, special bail could not be 
required, except on a judge's order.— 
Kulich V. Kertacy, supra—5 C.J. p 
560 note 52. 

51. Park v. Taylor, (Miss.) 118 F. 34, 

65 aC.A 56—5 C.J. p 500 note 53. 
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Unless otherwise provided by statute, the writ 
may issue at any time, either in term time or in 
vacation.®^ The date of the writ is only prima 
facie evidence of the time it was issued, and hence 
the mere fact that the writ is dated before the 
date when the affidavit was made does not conclu¬ 
sively show a premature issuance.^® 

(2) Order of Arrest 

An order of arrest may be obtained only after the 
commencement of the action under some statutes. Un¬ 
der other statutes, the order may accompany the sum¬ 
mons or may issue on an affidavit without a complaint. 

With respect to the time for obtaining an order 
of arrest, under some statutes, it may be obtained 
only after the commencement of the action,®^ and 
an order of arrest issued before the suit is com¬ 
menced is void.62 Thus, under some statutes, the 
court does not have jurisdiction of defendant, so 
as to permit it to issue an order of arrest, in an 
action based on a debt, before defendant is duly 
served with a summons in the action,and an or¬ 
der of arrest issued before such service is void.®^ 
In such case, before an order for arrest and im¬ 
prisonment may issue, the record should clearly 
show that there has been due compliance with the 
law of service.®® Under certain statutes, how¬ 
ever, the order may accompany the summons.®® 

Notwithstanding a requirement that the com¬ 
plaint show the grounds for arrest (supra § 56), 
it has been held or recognized that, under the ap¬ 
plicable statute, the order may be granted on affi¬ 


davits without a complaint; ®'^ when the complaint 
is served, it must contain allegations showing that 
the case is one in which an arrest is authorized;®® 
and the want of such allegations is ground for 
vacating the order, as explained below in § 72. 

Under most, if not all, statutes, the order must 
be obtained before final judgment in the action.®® 

§ 58. -Form, Requisites, and Contents 

a. Form in general 

b. Signing, sealing, and stamping 

c. Indorsements 

d. Contents 

a. Form in Greneral 

The form of a writ or order depends largely on the 
provisions of the applicable statute. 

While it is safer practice to franie the writ or 
order in the precise form prescribed, defects in the 
writ or order that do not affect its substance or 
that are not calculated to mislead do not invalidate 
the writ or order, as explained below in § 59. 

Under some statutes, an order of arrest need 
not be issued in the name of the people of the 
state.70 

Conformity Act A writ or warrant which com¬ 
plies with the practice existing in the state courts 
will be accepted in the federal courts.*^! 

Entitling, The fact that an order to hold to bail 
is entitled in a cause not existing or pending 
when the order is made does not invalidate such 
order. 


50, Jones V. Bdwar<as, 24 Pa.Dist. 
670. 

59. Crider v. Hammel, Tapp. (Ohio) 
17. 

eo. People V. Gebhardt, 118 N.W. 16, 
154 Mich. 504—5 C.J. p 501 note 65. j 

61. Ex p. Cohen, 6 Cal. 318—5 C.J. 
p 501 note 69. 

62. Ex p Cohen, supra—5 C.J. p 501 
note 71. 

63. Cannon v. Haverty Furniture 
Co., 183 N.E. 469, 179 S.C. 1. 

Proof of service and supplying* de¬ 
fects in, proof 

(1) Certificate of service must be 
complete within itself to give author¬ 
ity for an order of arrest and subse¬ 
quent imprisonment thereunder.— 
Cannon v. Haverty Furniture Co., 183 
S.B. 469, 179 S.C. 1. 

(2) After an order of arrest and 
judgment against defendant and after 
arrest of defendant and his imprison¬ 
ment thereunder^ information neces¬ 
sary to render proof of service, void 
on its face, valid, could not be fur¬ 
nished for the purpose of rendering 


judgment against defendant voidable. 
—Cannon v. Haverty Furniture Co., 
supra, 

64. Cannon r, Haverty Furniture 
Co., supra, 

65. Cannon v, Haverty Furniture 
Co., supra. 

66. Houston v. Walsh, 79 N.C. 35— 
6 C.J. p 501 note 72. 

67. Vandeweghe v. Schwartz, 175 N. 
T.S, 342, 187 App.Div. 219—5 C.J. p 
501 note 74. 

A contrary view was tabeu in 
earlier cases.—^A. F. Engelhardt Co. 
V. Benjamin, 37 N.Y.S. 531, 2 App. 
Div. 91, overruling Hall v. Conger, 1 
How.Pr.<N.S.) 88—^Lawrence v. Fox- 
well, 49 N.T.Super. 278—Lichstrahl 
V. Lichstrahl, 77 N.T.S. 900, 38 Misc. 
311—Shidlovsky v. Cashman, 45 N.Y. 
S. 1041, 20 Misc. 404—5 C.J. p 501 
note 73. 

63. New Haven Web Co. v. Ferris, 26 
N.B. 453, 125 N.Y. 364—Lewis v. 
Pollack, 83 N.Y.S. 287, 85 App.Div. 
577. 


69- La.—Thornhill y, Cristmas, 10 
Rob. 543. 

N.Y.—Wasserman v. Benjamin, 84 N. 
Y.S. 489, 88 App.Div. 1—Lee v. 
Elias, 5 N.Y.Super. 736, Code Rep. 
(N.S.) 116. 

N.C.—^Houston v. Walsh, 79 N.C. 35. 
5 C.J. p 501 note 70 

70. Dusy V. Helm, 59 Cal. 188—5 C. 
J. p 499 note 51 [c]. 

Not open to constitutional objection 
The above conclusion was reached 
in answering the claim that the or¬ 
der was open to the constitutional 
objection that it was process and 
must be issued in the name of the 
people of the state.—Dusy v. Helm, 
59 Cal. 188. 

71. Johnson v. Healy, (D.C.N.Y.) 
13 P.Cas.No.7,389, 9 Ben. 318. 

72. Kulich V. Kertacy, 174 A. 603, 12 
N.XMisc. 743. 

Order not entitled in cause 
Where defendant was arrested on 
an order based on affidavits showing 
mayhem, and the parties were fully 
stated in the affidavits and order, and 
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ti. Signing, Sealing, and Stamping 

The sufficiency of the writ or order In respect of 
teste or authentication depends on the provisions of the 
applicable statute or rules of practice. 

The sufficiency of the teste or authentication de¬ 
pends on the provisions of the applicable statute 
and rules of practice.*^^ It is sometimes necessary 
that the order shall be signed by the judicial offi¬ 
cer who makes itJ^ 

c. Indorsements 

Under some statutes or rules of practice certain mat¬ 
ters must be Indorsed on the writ. 

In some jurisdictions the amount sworn to be 
due,75 and in others the affidavit to hold to bail,78 
the name of the county in which the writ is to 
be served and the address of the attorneys issuing 
the writ,77 and the amount of the bail (infra § 
58 d), must be indorsed on the writ. The view 
has been taken, however, that failure to indorse 
the affidavit or certificate of oath on the writ does 
not invalidate the process in the absence of a stat¬ 
ute requiring such indorsement.7S 

According to some cases, when the writ is a 
capias ad respondendum, it should be indorsed with 
the order to hold to bail, if there is one.79 


d* Contents 

A writ, warrant, or order of arrest should contain 
such statements, recitals, and directions a^ are required 
by the appllcabie statute or rules of practice. 

Subject to special statutory requirements, a writ, 
warrant, or order of arrest should state the grounds 
on which the arrest is to be made,88 and the time, 
if any, allowed by statute to defendant for enter¬ 
ing an appearance.8i It should also recite the 
moving papers on which it is based.82 It should 
require the sheriff to take defendant and hold him 
to bail in a specified sum,88 and show that plain¬ 
tiff has given an undertaking as required by law.®^ 
It has been held or recognized that the order or 
writ should state, or have indorsed on it, the sum 
in which defendant is to be held to bail, 55 and that 
it should show whence it issued,®® and should be 
directed to the proper officer.57 There is author¬ 
ity for the view that an alias capias should be 
tested of the term to which the original was re¬ 
turned. 5® 

The correct name of plaintiff should be given,®® 
and also the name of defendant, if it is known; 
otherwise it will be sufficient to give such a de¬ 
scription of defendant that he may be identified.®® 


a statement was made that suit was 
about to be started by the proposed 
plaintiff against the proposed de¬ 
fendant, the order could not be dis¬ 
charged on the ground that the affi¬ 
davits and order were entitled in a 
cause.—Masucci v. Tierno, 136 A. 650, 

5 N.J.Misc. 23. 

Effect of entitling affidavit in cause 
not pending see supra § 48. 

73. Wibright v. Wise, 4 Blackf. 
(Ind.) 137—5 C.J. p 503 note 2. 

74. Howe Mach. Co. v. Lincoln, 24 
Kan. 123—5 C.J. p 503 note 3, 

75. Weaver v. Russell, 18 Ohio 497 
—^Herf V. Shulze, 10 Ohio 263—6 
C.J. p 604 note 8. 

76. N.H.—Janes v. Miller, 21 N.H. 
371. 

R.I.—^Malone v. Ryan, 14 R.I. 614. 

6 C.J. p 504 note 9. 

77. Kryn v. Kahn, (N.J.Sup.) 64 A. 
870. 

78. Haynes v. Saunders, 11 Cush. 
(Mass.) 537—^Marsh v. Bancroft, 1 
Mete.(Mass.) 497—5 C.J. p 604 note 
9. 

79. People V. Gebhardt, 118 N.W. 
16, 154 Mich. 504—Terrill v. Grove, 
2 Mich.N.P. 3—6 C.J. p 504 note 12. 

80. Mass.—Brigham v. Este, 2 Pick. 
420. 

N.J.—Hufty V. Wilson, 74 A. 137, 78 
N.J.Law 241. 

N.Y.—Quail v. Nelson. 66 N.Y.S. 866, 


39 App.Div. 18—^Patterson v. Park¬ 
er, 2 Hill 598. 

5 C.J, p 602 note 82. 

Warrant Issued in connection with 
investigation of expenditure of 
public funds 

In considering the validity of a 
warrant issued hy a supreme court 
justice, based on the provisions of 
L.(1907) c 3 p 12, relative to the sum¬ 
mary investigation of county and 
municipal expenditures, it was said 
that a warrant under and by virtue 
of which a citizen is to be arrested, 
detained in custody, and thus de¬ 
prived of his liberty must state the 
grounds on which the arrest is to be 
made, and that the warrant must set 
forth an offense against the law or a 
violation of law charged against the 
person named in the warrant as the 
offender.—^Ex parte Chandless, 160 A. 
670, 110 N.J.Eq. 527. 

81. Wright V. Hosmer, 78 N.W. 645, 
119 Mich. 499—5 C,J. p 602 note 83. 

82. Brown v. Coleman, 89 N.T.S. 427, 
95 App.Div. 645—5 C.J. p 502 note 
84. 

88. N.Y.—^Tracy v. Veeder, 60 Barb. 

70, 35 How.Pr. 209. 

N.C.—^Powers v. Davenport, 7 S.E. 

747, 101 N.C, 286. 

5 C.J. p 502 note 85. 

84. Mussiller v. Rice, 116 N.Y.S. 
1028—5 C.J. P 602 note 86, 
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85. People V. Tweed, 5 Hun 382, 63 
N.Y. 202—5 C.J. p 502 note 88. 

Not effective until Indorsemeiit as to 
amount of bail 

A writ of capias ad respondendum 
is noneffective as authority to make 
an arrest, and is not issued until, on 
affidavit showing the nature of plain¬ 
tiff’s claim, the order directing the 
amount of bail is indorsed on the 
writ.—Stevens v. Ottawa Probate 
Judge, 118 N.W. 17, 154 Mich. 509. 

sa Lachenmeyer v. Lachenmeyer, 
26 Hun 542, appeal dismissed 89 N. 
T. 632—5 C.J. p 602 note 90. 

Judge’s order 

An order of arrest in a civil case, 
made by a judge out of court, should 
not, in form, be an order of the court, 
or purport to be made in court— 
Lachenmeyer v. Lachenmeyer, 26 
Hun 542, appeal dismissed 89 N.Y. 
632. 

87. Dunham v. Solomon, 16 N.J.Law 
50—5 C.J. p 503 note 91. 

88. U. S. V. Parker, (Pa.) 2 Dali. (XT. 
S.) 373, 1 L.Ed. 421, 27 F.Cas.No. 
16,992. 

89. Herf v. Shulze, 10 Ohio 263—5 
C.J. P 503 note 92. 

98. N.Y.—^Pindar v. Black, 4 How. 

Pr. 95, 2 Code Rep. 53, 

Pa.—^Brittinl v. Schloss, 9 Wkly.N. 
C. 610. 

5 C.J. p 603 note 93. 
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Where the order is granted judicially, it should 
show the exercise of the judicial function.^^ It 
has been held, however, that it is not necessary 
that there should be a recital of all the facts that 
confer jurisdiction, if they appear affirmatively 
in some anterior part of the proceedings, ^2 or that 
the order or writ should state the precise cause 
of action 22 or the evidence which supports the 
findings of fact on which the order is based.24 
The order or writ usually is not vitiated by mere 
clerical errors or omissions (infra § 59), or, un¬ 
der some statutes, by an omission of the affidavit 
on which it was founded^s 

Reciting statute. Although it would be a conven¬ 
ience, and probably better, for the order to recite 
the section of the statute under which it was is¬ 
sued, it is not necessary to do so if the statute 
prescribing what the order shall contain does not 
require it.22 

Return. Questions as to the sufficiency of the 
writ or order in respect of directions as to return 
are considered below in § 69. 

§ 59. — Defects, Objections, and Waiver 

a. In general 

b. Variance between affidavit and writ 

c. Amendment 

d. Waiver or loss of right to object 


a. In General 

Defects which do not affect the substance or which 
do not mislead do not In general Invalidate the writ or 
order. 

While it is safer practice to frame the writ or 
order in strict accordance with the prescribed form, 
defects that do not affect the substance or which 
do not mislead do not invalidate the writ or or¬ 
der. 2 7 Under some statutes, a writ issued as a 
capias is void on its face where the declaration 
sounds in contract or contains counts in contract 
and a count in tort.®2 

b. Variance between Affidavit and Writ 

Immaterial variance between writ or order and affi¬ 
davit is not fatal. 

Immaterial variance between the writ or order 
and the affidavit will not vitiate the proceedings.®2 

c. Amendment 

A voidable writ, warrant, or order may be amended; 
one which is void may not In general be amended. 

A writ, warrant, or order which is voidable mere¬ 
ly may be amended; ^ but one which is void may 
not.2 

d. Waiver or Loss of Right to Object 

Defendant does not waive or lose hIs right to object 
to a void writ or order by giving bail, appearing, or 
pleading to the merits. The rule is otherwise as to a 
voidable writ or order. 

A defendant does not waive or lose his right to 
object to a void writ by giving bail,® appearing,^ 


91. Tan De Telde v. Colle, 152 A. 
645, 8 N.J.Misc. 782—5 C.J. p 502 
note 87. 

Exercise of judicial discretion and 
adjudication of existence of suf¬ 
ficient ground 

(1) Exercise of judicial discretion 
vested in a supreme court commis¬ 
sioner and the forming of his deci- I 
Sion must appear on the face of an | 
order to hold to hail.—^Van De Velde 
V. Colle, 152 A. 645, 8 N.J.Misc. 782— 
5 C.J. p 502 note 87. 

(2) Even though an affidavit 
should contain proof of an outra¬ 
geous assault and battery, it is es¬ 
sential that the commissioner shall 
make his finding with respect there¬ 
to.—Tan De Velde v. Colle, supra. 

92. Norman v. Zieber, 3 Or, 197—5 
C.J. p 503 note 94. 

93. Kinney v. Muloch, 17 N.J.Law 
334—5 C.J. p 503 note 95. 

But in a case in wMch apparently 
the statement was not necessary to 
the decision, it was stated that a 
warrant for arrest issued as mesne 
process in a civil action ‘‘should set 
forth the particulars of the demand 
his arrest was effected to answer.”— 
Ex parte Chandless, 160 A# 670* 110 
N.J.Eq. 527. , 


94- Kein v. Katz, 105 A. 210, 92 N. 

J.liaw 408. 

Order to hold to bail 
An order holding defendant to bail 
In an action on a contract, showing 
on its face that it was made on proof 
by affidavit, to the satisfaction of the 
judge or commissioner, of the par¬ 
ticular facts found therein and nec¬ 
essary to authorize the order, is suf¬ 
ficient without therein reciting the 
evidence establishing such facts.— 
Kein V, Katz, l05 A. 210, 92 N.J.Law 
406. 

95^ C. M. Hapgood Shoe Co. v. 
Saupp. 7 Pa.Super. 480—5 C.J. p 
503 note 97. 

96. Tracy v. Veeder, 50 Barb.(N.T.) 
70, 35 How.Pr. 209. 

97- Mich.—^Pease v. Pendell, 23 N.W. 
827, 57 Mich. 315. 

N.T.—Mussiller Rice, 116 N.Y.S. 

1028. 

5 C.J. p 602 notes 78, 79. 

Clerical defects or omissious 
An order of arrest is not vitiated 
by mere clerical errors or omissions. 
—^Mussiller v. Rice,^116 N.Y.S. 1028— 
5 C.J. p 503 note 96. 

93. Parker v. Roberts, 131 A. 21, 99 
Vt 219, 49 A.L.3R 1382. | 
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99. Pease v. Pendell, 23 N.W. 827, 
57 Mich. 315—5 C.J. p 503 note 6. 

1. N.J.—Kryn v. Kahn, (Sup.) 54 A. 
870. 

Pa.—^Kiss V. Nimet, 6 Pa.Dist. & Co. 
543. 

5 C.J, p 604 note 13, p 500 note 62. 

Omission of direction to hold to bail 
in specified sum 

Defect in order of arrest because 
it did not conform to Code Civ.Proc. 
§ 661, in that it did not direct de¬ 
fendant to be held in bail in a speci¬ 
fied sum, could be cured under § 723. 
—Globe Leaf Tobacco Co. v. Luck- 
hurst, 172 N.Y.S. 256, 186 App.Div. 
881. 

2l Mass.—^Learnard v. Bailey, 111 
Mass. 160. 

N.H.—Kelly v. Gilman, 29 N.H. 385, 
61 Am,D. 648. 

N.Y.—^Miller v. Gregory, 4 Cow. 504. 
5 C.J. p 604 note 14. 

3. Ind.T.—^Eddings v. Boner, 38 S. 

W. 1110, 1 Ind.T. 173. 

N.J.—^Leigh v. Alpaugh, 24 N.J.Law 
629. 

4* Pike V. McMullin, 28 A. 876, 66 
Vt. 121—5 C.J. p 605 note 24. 
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or pleading to the merits.^ Defendant does, how¬ 
ever, waive or lose his right to object to a merely 
irregular or voidable writ by taking any of such 
steps,^ or even by mere delay in raising objec- 
tions.7 

§ 60. Bond, Undertaking, or Other Security 

a. Necessity, sufficiency, and purpose 

b. Amendment or substitution, and 

changing amount 

c. Effect of setting aside order 

a. Necessity, Sufficiency, and Purpose 

Plaintiff is frequently required to give a bond or un¬ 
dertaking in order to obtain the arrest of defendant. 

Commonly, plaintiff is not entitled to have de¬ 
fendant arrested until plaintiff has executed a bond 
or undertaking,5 with good and sufficient sureties,^ 
in the form^^^ and amount prescribed by law, 
conditioned for the payment of costs and the 
damages which defendant may sustain by reason of 
the arrest.^^ 

Even though plaintiff is allowed to sue pro forma 
pauperis, he will be required to give the under¬ 
taking under some statutes.!^ 

The view has been taken that a statute requiring 


in general terms that plaintiff shall give an under¬ 
taking does not apply to the United States.^5 

Questions as to liability on, and enforcement of, 
undertakings are considered below in §§ 85, 86. 

Questions as to vacating an order of arrest for 
failure to give a sufficient undertaking are con¬ 
sidered below in § 72. 

b. Amendment or Substitution, and Changing 
Amount 

The propriety of amending an undertaking which is 
defective in form or amount, or of substituting another 
undertaking for such defective undertaking, has been 
recognized. 

An undertaking which is defective in form or 
insufficient in amount may be amended.!^ So there 
is authority for the view that, if the undertaking 
is defective in form, or insufficient in amount, or 
both, it may be amended by the substitution of a 
proper undertaking.^? If, however, the undertak¬ 
ing on which the order of arrest was granted is 
fatally defective, substituting another undertaking 
after granting the order cannot cure the defect^^ 

Under some statutes, the court or judge who has 
jurisdiction may, in his sound discretion, increase 
or diminish the amount of the imdertaking.19 


6 . Ind.T.—^Eddinffs v. Boner, 38 S.W. 
1110, 1 Ind.T. 173. 

N.J.—^Leigh v. Alpaugh, 24 N.J.Law 
629. 

5 C.J. p 506 note 25. 

6. Kiss V. Nimet, 6 Pa.Dist. & Co. 
543—5 C.J. p 506 note 26. 

7 . Pardee v. Smith, 27 Mich. 33— 
5 C.J. p 506 note 27. 

a Miner v. Margolis, 163 N.T.S. 195, 
97 Misc. 469—5 C.J. p 498 note 36. 

9. O’Shea v. Kohn, 33 Hun 114, af¬ 
firmed 97 N.T. 649—^Perry v. 
Smith, 9 N.T.St. 728—5 C.J. p 498 
note 37. 

M’nmher of sureties 
An undertaking with one surety, 
instead of two as required by Code 
Civ.Proc. § 559, was not sufllcient— 
Miner v. Margolis, 163 N.Y.S. 195, 
97 Misc. 469—5 C.J. p 498 note 37 [b]. 

la Davidson v. Rhein, 134 N.T.S. 
1091—5 C.J, p 499 note 38. 

11. Godfrey v. Pell, 49 N.T.Super. 
226, affirmed 95 N.T. 649—5 C.J. p 
499 note 39. 

12. Feinstein v. Jacobs, 123 N.Y.S. 
750, 189 App.Div. 192—Sutorius v. 
North, 13 N.T.S. 557, 20 N.Y.Civ. 
Proc. 162—5 C.J. p 499 note 40. 

la . Ark.—^Keeby’s Inc. v. Williams, 
39 S.W.(2d) 731, 183 Ark. 964 . 


N.Y.—Squire v. Flynn, 8 Barb. 169, 
2 Code Rep. 117. 

5 C.J. p 499 note 41. 

14. Rowark v. Homesley, 68 N.C. 91 
—5 C.J. p 499 note 44. 

15. U. S. V. Griswold, (D.C.Or.) 26 
F.Cas.No.15,266, 5 Sawy. 25. 

Action for penalty 
The necessity for an undertaking 
in an action for a penalty or forfei¬ 
ture for making a false claim against 
the United States was also denied 
because of the provision of Rev. St. 
§ 3492 that an undertaking or securi¬ 
ty need not be required.—^U. S. v. 
Griswold, (D.C.Or.) 26 F.Cas.No.l5,- 
266, 5 Sawy. 25. 

la Irwin V. Judd, 20 Hun (N.T.) 
562—^Bauer v. Schevitch, 4 N.T.St. 
509—^Bellinger v. Gardner, 2 Abb. 
Pr.(N.Y.) 441, 12 How.Pr. 381— 
Pember v. Schaller, 58 How.Pr. (N. 
T.) 511—^Danenbaum v. Mandel- 

baum, 16 N.T.Wkly.Dig. 502, af¬ 
firmed 94 N.Y. 648—5 C.J. p 499 
note 46. 

17. Bauer v. Schevitch, 11 N.Y.Civ. 
Proc. 433. 

Substitution of separate undertakings 
to eaph. defendant 
Where an undertaking which ran 
to both defendants jointly and pur¬ 
ported to have been given under Civ. 
PractAct § 836 was insufficient in 
form and as to the amount, the omis- 
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Sion to give a proper undertaking to 
each defendant could be supplied, 
under Civ.Pract.Act § 103 by direct¬ 
ing plaintiff to file two separate un¬ 
dertakings in compliance with § 835, 
one running to one defendant and 
the other running to the other de¬ 
fendant.—Connor v. Allison, 220 N. 
Y.S. 320, 129 Misc. 226. 

18. Davidson v. Rhein, 134 N.T.S. 
1091—5 C.J. p 499 note 47. 

Znsufficieut sureties 

(1) Where there was only one 
surety, instead of two as required 
by Code Civ.Proc. § 559, it was held 
that a new undertaking could not be 
given to support the order of arrest. 
—^Miner v. Margolis, 163 N.T.S. 195, 
97 Misc. 469. 

(2) Code Civ.Proc. § 730 as to 

amendment of bonds or undertakings 
did not apply where plaintiff sought 
the privilege of giving a new under¬ 
taking in place of one which was ex¬ 
ecuted by one surety, instead of by 
two as required by Code Civ.Proc. § 
559—^Miner v. Margolis, supra. 

19. Fayetteville Light & Power Co. 
V. Lessem Co., 93 S.E. 836, 174 N. 
C. 358. 

Order requiring plaintiff to give in¬ 
creased security reversed.—Hull v. 
Cohen, 257 N.T.S. 1007, 236 App.Div. 
709, reversing 252 N.T.S. 162, 146 
Misc. 846. See Hull v. Cohen, 258 N. 
Y.S. 980, 236 App.Div. 715. 
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c. Effect of Setting Aside Order 

The facts that the order of arrest rs irregular and Is 
set aside do not render the undertaking invalid. 


When an order setting aside an arrest is irregu¬ 
lar and is itself set aside, the undertaking to pro¬ 
cure the arrest is not thereby rendered invalid.^® 


D. MAKING ARREST, AND CUSTODY AND DISPOSITION OP PRISONER 


§61. In General 

In general to effect an arrest, the officer must, tn 
some unequivocal manner, acquire and exercise control 
of the person whom It is sought to arrest. 

In order to effect an arrest the officer must, in 
some unequivocal manner, acquire and exercise 
control of the person whom it is sought to arrest.^i 
The usual manner of doing this is by a manual 
touching or seizure of his body.^^ A manual 
touching is not necessary, however, if the debtor 
submits peaceably, or offers no resistance.^s It 
has been said that, in brief, if the intention to make 
an arrest and the power of doing so in form co¬ 
exist and are made known to the person concerned, 
an arrest is made and no more is required.^^ 

In view of the fact that in general there are no 
substantial differences between arrest in criminal 
cases and arrest in civil cases, in respect of the 
essential elements, reference is made to § 1, supra, 
where questions as to the essential elements of an 
arrest in a criminal case are considered in detail. 

Waiver of formality of arrest. There is author¬ 
ity for the view that the voluntary entry of bail 
is a waiver by defendant of the formality of an 
arrest, and that neither party can thereafter com¬ 
plain that no arrest was made.25 

§ 62 . Time and Place of Making 

In general an officer may not make an arrest beyond 
the limits of his Jurisdiction, or, under certain circum¬ 
stances, beyond the limits of the jurisdiction of the of¬ 
ficer issuing the process. 

An officer has no right to make an arrest under 


civil process beyond the limits of his own jurisdic- 
tion,26 except, it seems, on fresh pursuit after an 
escape.27 So, the propriety of an arrest beyond 
the limits of the jurisdiction of the officer or court 
issuing the process, has been denied,and, where 
there is a statutory provision that an order of ar¬ 
rest shall not be issued to any other county than 
the county in which the action is brought, an ar¬ 
rest may not lawfully be made in a county other 
than that in which the action is brought.29 Un¬ 
der some statutes defendant in a civil action may 
not be arrested in a county other than the one in 
which he resides.^® 

It seems that an officer may stop a train to make 
an arrest of a person thereon provided the arrest 
is otherwise lawfuL^i 


§ 63 . Making Known Authority 

There ts authority for the view that a known officer 
need not show the warrant in making the arrest. A 
special deputy, or an officer appointed to make a particu¬ 
lar arrest, should show his warrant on demand. 

According to some cases, a known officer, act¬ 
ing within his jurisdiction, need not show his war¬ 
rant in making an arrest; 32 but he should inform 
the party arrested of the cause thereof.33 There 
is authority for the view that a special deputy, or 
an officer appointed for the purpose of making a 
particular arrest, should show his warrant on de- 
mand.3^ 


so. Cummings v. Woolley, 16 Abb.Pr. 
(N.T.) 297. 

21. Huntington v. Shultz, 16 S.C.L. 
452, 18 Am.D. 660—5 C.J. p 506 
note 30. 

22. Lawson v. Buzines, 3 Del. 416— 
5 C.J. p 506 note 31. 

23. Mowry v. Chase, 100 Mass. 79— 
5 C.J. p 506 note 32. 

24. Emery v. Chesley, 18 N.H. 198. 

25. Powell V. Perkins, 13 Pa.Dist 
310, 29 Pa.Co. 534—5 C.J. P 460 note 
74. 

26. Hamden v. Collins, 82 A. 636, 
85 Conn. 327—5 C.J. p 607 note 47. 

Service out of county 
A sheriff to whom a writ of capias 
ad respondendum was issued under 
Comp.L.(1915) § 12414 et seq had no 
authority to make an arrest under 


the writ in another county.—White- 
head V. Collingwood, 190 N.W. 239, 
220 Mich. 504. 

Statutory provision regulating issu¬ 
ance of warrant 

Where a statute provided for the 
issuance of the warrant to any sher¬ 
iff, constable, or marshal within the 
county in which the officer issuing 
the warrant resides, the view was 
taken that the sheriff or other offi¬ 
cer to whom the warrant might be 
directed did not have power to ex¬ 
ecute the warrant beyond the terri¬ 
torial limits of his own county.— 
Moak V. De Forrest, 6 Hill (N.T.) 
605. 

27. Page v. Staples, 13 B.I. 306. 

2a In re Baum, 58 F. 958, 61 Kan. 
117—5 C.J. p 507 note 48. 
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29. Ahlrep v. Hughes, i02 P. 659, 
18 Wyo. 51, Ann.Cas.l215B 1375— 
5 C.J. p 507 note 48. 

30. Hatch V. Saunders, 33 N.W. 178, 
66 Mich. 181—5 C.J. p 507 note 60. 

31. Brunswick etc., R. Co. v. Ponder, 
43 S.E. 430, 117 Ga. 63, 97 Am.S.R. 
152, 60 L.R.A. 713—5 C.J. p 607 
note 51. 

32. N.Y.—Arnold v. Steeves, 10 

Wend. 514. 

N.C.—State v. Kirby, 24 N.C. 201— 
State V, Curtis, 2 N.C. 543. 

33. State V. Curtis, supra. 

34. N.T.—^Arnold v. Steeves, 10 

Wend. 514. 

N.C.—State v. Kirby, 24 N.C. 201— 
State V. Curtis, 2 N.C. 543. 

I 5 C.J. p 506 note 36. 
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§ 64. Siunmoning Assistance 

There Is authority for the view that, while an officer 
is not required to raise a posse to aid him in the service 
of mesne process, he has the right to sumraon sufficient 
assistance to make an arrest under civil process. 

In respect of the duty of an ofHcer to summon 
assistance, a distinction has been recognized be¬ 
tween an arrest on mesne process and an arrest 
on execution, and the view has been expressed that 
he is not required to raise a posse to aid him in 
the service of mesne process.35 There is, how¬ 
ever, authority for the view that in making an ar¬ 
rest under civil process it is the right of an offi¬ 
cer to summon sufficient assistance to enable him 
to effect his purpose,36 

§ 65, Use of Force 

An arrest has been held improper when defendant is 
forcibly detained without authority by a third person un* 
til served by an officer. 

There is authority for the view that an arrest 
is improper where a third person forcibly detains 
defendant, without authority, until an officer can 
make the arrest.^^ 

§ 66. — Breaking Doors 

a. Outer doors 

b. Inner doors 

a. Outer Boors 

There is authority for the view that an officer may 
not legally break an outer door of a residence for the 
purpose of entering and arresting a lawful occupant. 

There is authority for the view that an officer 
has no right to break an outer door or window of 
a residence for the purpose of entering and arrest¬ 
ing, under civil process, its lawful occupant,or 
any member of his household,39 except on pursuit 
after an escape from arrest.^® He may, however, 
break an outer door or window of a residence for 
the purpose of arresting one who has no legal 
domicile therein.'^^ 


§ 67 

b. Inner Doors 

An officer may break inner doors for the purpose of 
making an arrest, after he has peaceably gained entrance 
at the outer door. 

There is authority for the view that after hav¬ 
ing gained peaceable entrance at the outer door 
of a house, an officer may break inner doors for 
the purpose of making an arrest under civil 

process.^9 

§ 67. Custody and Disposition of Prisoner 

a. In general 

b. Commitment to jail or prison and 

maintenance 

a. In General 

The arresting officer is under the duty to make such 
disposition of the person arrested as the process may di¬ 
rect. 

It is the duty of the arresting officer to make such 
lawful disposition of the person arrested as the 
process may direct,^3 the requirement sometimes 
being that the prisoner shall forthwith be carried 
before the judge or other officer who issued the 
process.'*^ 

Under some statutes, at least, it is the duty of the 
arresting officer to detain defendant under arrest 
until he has duly been discharged or other due dis¬ 
position has been made.^5 

The view has been taken that defendant, who 
after his arrest is granted time to plead, is con¬ 
structively in custody and subject to actual con¬ 
finement at the option of the arresting officer.^® 

Treatment of prisoner. An officer may allow 
reasonable liberty to a debtor in custody, and, as 
between him and the debtor, the latter cannot com¬ 
plain, provided there is no abandonment of the 
arrest.^*^ 

Effect of entry of final judgment Under some 
statutes the entry of final judgment does not of 
itself terminate the power to detain defendant who 
had been arrested under an order of arrest consti- 


35. Buckminster v. Applebee, 8 N.H, 
546—5 C.J. p 606 note 37. 

Comfort V. Com., 5 Whart.(Pa.) 
437—5 C.J. p 506 note 37. 

37. Harland v. Howard, 10 N.T.S. 
449, 67 Hun 113—5 C.J. p 469 note 
80 Eb] (1). 

38. HI.—Snydacker v. Brosse, 51 IlL 
357, 99 Am.D. 551. 

Mass.—Oystead v. Shed, 13 Mass. 520, 
7 Am.D. 172. 

N.H.—Gordon v. Clifford, 28 N.H. 402. 
5 C.J. p 507 notes 38, 39. 


39. Oystea v. Shed, 13 Mass. 520, 7 
Am.D. 172—5 C.J. p 607 note 40. 

40. Ill.—Snydacker v. Brosse, 61 Ill. 
357, 99 Am.D. 551. 

Mass.—Oystea v. Shed, 13 Mass. 520, 
7 Am.D. 172. 

5 C.!*. p 507 note 41. 

41. Mass.—Oystead v. Shed, supra. 
N.H.—Gordon v. Clifford, 28 N.H. 402. 
5 C.J. p 507 note 42. 

42. Conn.—^Fitch v. Loveland, Kir¬ 
by 380. 

Mass.—^In re Fogarty, 2 Dane Abr. 
652. 
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N.T.—‘Williams v. Spencer, 5 Johns. 
352. 

5 C.J. p 507 notes 43, 44. 

43. Hynes v. Jungren, 8 Kan. 391— 
5 C.J. p 508 note 62. 

44. Weber v. Goldenberg, 20 Phila. 
(Pa.) 194—5 C.J. p 508 note 63. 

45. Wilson v. Gillis, 15 Me. 55—5 
C.J. p 508 note 65 [b]. 

43. Warren v. Crane, 15 N.W. 465, 
50 Mich. 300—5 C,J. p 508 note 66 
Ca]. ^ 

47. Butler v. Washburn, 25 N.H. 
251. 
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tuting mesne process,and the order of arrest is 
not functus officio until it has placed defendant in 
subjection to the constraint of final process.**^ 
Thus, the sheriff may detain, under the original 
order of arrest, defendant who is surrendered by 
his bail after return of execution against prop¬ 
erty, unsatisfied, and against the person, not 
found; 50 on the rendition of final judgment, the 
constructive custody of the bail of defendant be¬ 
comes the equivalent of actual custody by the sher¬ 
iff,®^ Where, however, judgment is obtained by 
plaintiff and defendant is charged in execution, the 
order of arrest is extinguished and of no force 
and effect,52 and is not revived by reversal of the 
judgment.53 

b. Commitment to Jail or Prison and Mainte¬ 
nance 

Defendant fn custody of an arresting officer may be 
committed to jail or prison on due compliance with ap¬ 
plicable requirements. 

A prisoner in the custody of an arresting officer, 
who has failed or refused to give bail,5^ may be 
committed 55 to the proper jail or prison,5® pend¬ 
ing the hearing of his application for discharge,57 
or when his application has been withdrawn 58 or 
denied,59 or when it is impossible to take him forth¬ 
with before a proper judicial officer.50 

The form and sufficiency of the commitment are 
determined by the applicable statutes and rules of 
practice.5i 

The view has been taken that defendant may be 
regarded as being held in imprisonment notwith¬ 
standing he is not locked in a celL52 


Plaintiff does not waive his right to have defend¬ 
ant forthcoming after commitment at the proper 
time by acceptance of defendant’s plea on the 
trial.52 There is authority for the view that an 
officer who commits defendant to jail in accordance 
with statute does not put it out of his power to 
obey his precept by producing defendant at the 
time and place of trial.54 

Maintenance in prison. Neither plaintiff nor the 
sheriff is bound, at common law, to maintain a de¬ 
fendant confined in jail under civil process; he is 
obliged to maintain and support himself; 55 but 
some statutes have made provision for the support 
of poor debtors unable to support themselves, either 
by making such support a county charge, or by 
requiring the expense to be paid by plaintiff as a 
condition of keeping the debtor in prison.®® 

Duration of imprisonment, A statutory provi¬ 
sion limiting the period for imprisonment under 
execution, considered in its application to the im¬ 
prisonment of defendant on a body execution in 
§ 426 of the title Executions [23 C.J. p 926 notes 
38, 39], does not apply to imprisonment imder 
mesne process.57 

Jail liberties or limits. The extent of jail liber¬ 
ties or limits which consist of a delimited space of 
ground adjacent to the jail, regarded as an exten¬ 
sor. of the walls of the jail, within which certain 
prisoners arrested under an order of arrest in 
civil actions may be permitted to go at large is 
sometimes fixed by statutory provision.®® Ques¬ 
tions as to the right of defendant to discharge on 
giving bond not to depart from the jail or prison 
limits are considered below in § 80. 


48. People ex rel. Wolfe v. Johnson, 
130 N.E. 286, 230 N.T. 256, revers¬ 
ing: 185 N.T.S. 452, 194 App.Div. 
451. 

49. People ex rel. Wolfe v. Johnson, 
supra. 

50. People ex rel. Wolfe v. John¬ 
son, supra. 

51. People ex rel. Wolfe v. Johnson, 
supra. 

58. People ex rel. Roberts v. Bowe, 
81 N.Y. 43. 

53. People ex rel. Roberts v. Bowe, 
supra. 

54. Dunham v. Solomon, 16 N.J.Law 
50—5 C.J. p 508 note 66. 

55. N.T.—^Agreaa v. Faulberg, 3 E. 
D.Smith 178. 

Pa.—Gosline v. Place, 32 Pa. 520— 
Com. V. McCabe, 22 Pa. 450. 

6 C.J. p 508 notes 65-67. 

BQi Vt.—Gibson v. Holmes, 62 A. 
11, 78 Vt. 110, 4 L.R.A.(N.S.) 451. 


Wis.—Grab v. Lucas, 146 N.W. 504, 
156 Wis. 504. 

5 C.J. p 509 note 68. 

57. In re Foot, 31 Vt, 505. 

58. Rogers v, Stevens, 45 N.H. 478, 

59. N.T.—Spencer v. Hilton, 10 
Wend. 608. 

Pa.—Gosline v. Place, 32 Pa. 520. 

60. Whitcomb v. Cook, 38 Vt. 477. 

61. Pa.—Gosline v. Place, 32 Pa. 520. 

Vt.—Kennerson v. Bacon, 41 Vt. 573. 

5 C.J. p 508 note 67 [a]-[e]. 

62. Everett v. Holcomb, 58 S.E. 287, 
1 Ga.App. 794. 

63. Hubbard v. Shaler, 2 Day 
(Conn.) 195. 

64. Gibson v. Holmes, 62 A. 11, 78 
Vt. 110, 4 L.R.A.(N.S.) 451. 

65. McClain v. Hayne, 6 S.C.L. 212 
—5 C.J. p 609 note 74. 

66. In Massachusetts provision was 

made by Rev.L. c 168 § 49 (Gen.L. 

c 224, § 12) that, if defendant con¬ 
fined in jail on mesne process claims 
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support as a pauper, the Jailer shall 
furnish support, as specified, to be 
paid for by plaintiff.—^Devine v. Stil¬ 
lings, 82 N.E. 41, 196 Mass. 284—5 
C.J. p 509 note 75. 

67. Levy v. Salomon, 12 N.E. 53, 
105 N.T. 529—5 C.J. p 509 note 68 
[bj. 

68. In New York 

(1) Jail liberties or limits were 
originally established by the courts 
of common pleas and later, by reso¬ 
lution of the board of supervisors, 
they might be varied at discretion.— 
Singer v. Knott, 142 N.E. 435, 237 N. 
T. 110, reversing 196 N.T.S. 565, 
203 App.Div. 556, and reargument de¬ 
nied 143 N.E. 744, 237 N.T. 563. 

(2) Under Prison L. § 359 (now 
Correction L. § 512), the liberties 
thus established must not exceed five 
hundred acres in quantity.—Singer v. 
Knott, supra. 

(3) Statutes have from time to 
time been enacted to mitigate the 
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E. SERVICE AND RETURN 


§ 68. Service of Process and Accompan 3 dng 
Papers 

In general the sufficiency of service is determined 
by the provisions of appiicabie statutes. 

The process should be served in accordance with 
its directions and the provisions of the governing 
statute.^® This is usually done by arresting the 
person named therein,reading the writ to him,'^^ 
and delivering to him copies of the writ,the affi¬ 
davit to obtain the warrant,*^3 plaintiffs under¬ 

taking to procure the arrest.74 According to some 
cases, however, omission to seive a copy of the 
writ, warrant, or order,'^5 or of the affidavit or 
undertaking,^? is not fatal to the proceedings. De¬ 
fendant is not entitled to discharge on the ground 
of want of notice or insufficient service where he 
refused to receive a copy of the affidavit executed 
to obtain a warrant of arrest when such copy was 
duly tendered by the officer who sought to serve 
defendant.?^ A copy of an affidavit to hold to 
bail in an action commenced by a capias ad re¬ 
spondendum need not be served on the person to 
be apprehended in the absence of any statute or 
rule of court requiring such service.?^ 


The view has been taken that delay in serving 
an affidavit on which an order of arrest was grant¬ 
ed, until after defendant is in custody, is not fatal.^® 
It was held otherwise, how-ever, where an affidavit 
to obtain a warrant of arrest was not delivered to 
defendant until the day after the warrant was 
served, and the statute requires that the affidavit 
shall be delivered to defendant when the warrant 
is served.^1 

A statutory provision as to who may serve proc¬ 
ess generally of a particular court has been given 
effect in determining who may serve an order of 
arrest.82 Certain statutes governing the service of 
a writ of capias do not authorize a sheriff to dep¬ 
utize the sheriff of another county to serve a capias 
issued in an action for trespass on real property.^^ 

Under some statutes, it is not necessary that the 
declaration and supporting affidavits shall be filed 
before a writ of capias ad respondendum is 
served; ^4 it is sufficient that the declaration and 
affidavits are furnished the judge or commissioner 
who indorses the bail, and are returned and filed 
with the original writ after service.The fact 
that it is not necessary to file the declaration be- 


hardship of imprisonment and en¬ 
large the liberties so as to correspond 
to the boundaries of the county, city, 
or village in which the jail is locat¬ 
ed, and were embodied in Prison L. § 
357 (now Correction L. § 510).—Sing¬ 
er V. Knott, supra. 

(4) Since the enactment of L. 
(1846) c 32, which was embodied in 
Prison L. § 357 (now Correction L. 
§ 510), the liberties of the jail for 
New York County have been the 
whole county.—Singer v. Knott, su¬ 
pra. 

69. Ind.--Miller v. Bottorfe, 6 
Blackf. 30. 

Pa.—^Davis v. Jaffe, 1 Pa.Co. 166, 17 
Phila. 223, 17 Wkly.N.C. 107. 

5 C.J. p 507 note 52. 
msTifSlciexit proof of service 
An indorsement of a recognizance 
of bail on a capias ad respondendum 
returned to the clerk’s office, defend¬ 
ant not being a party to the recogni¬ 
zance, is not evidence of service of 
the writ.—^Miller v. Bottorif, 6 
Blackf.(Ind.) 30. 

70. Wheeler v. Barry, 6 Vt. 579— 
5 C.J. p 508 note 53. 

7X. Ark.—^Fulcher v. Lyon, 4 Ark. 
449. 

Ill.—McNab V. Bennett, 66 Ill. 157. 

5 C.J. p 508 note 54. 

Arrest without service 
Defendant in a civil suit was ar¬ 
rested illegally out of his county on 
a capias, from which arrest he was 
discharged on habeas corpus without 


giving bail for his appearance. The 
sheriff’s return on the process was: 
’T have executed the within writ by 
arresting the defendant, who is now 
in jail.” It was held that defendant 
was not served in the civil action by 
the indorsement on the writ, since 
service under the statute in civil cas¬ 
es means the reading of the writ 
to the party, and defendant’s pres¬ 
ence in court by virtue of such re¬ 
turn did not constitute a waiver of 
defects in the service on him.—^Mc- 
Nab V. Bennett, 66 Ill. 157. 

72. Ark.—^Fulcher v. Lyon, 4 Ark. 
449. 

Mich.—Peo. V. Gebhardt, 118 N.W. 

16, 154 Mich. 504. 

5 C.J. P 508 note 55. 

73. Davis V. Jeffe, 1 Pa.Co. 166, 17 
Phila. 223, 17 Wkly.N.C. 107. 

Necessity for compliance with stat¬ 
ute 

In the case of a warrant of arrest 
issued under the act of July 12, 1842, 
the direction of the act for the de¬ 
livery to defendant of the affidavit 
on which the warrant was issued 
must be complied with.—Davis v. 
Jaffe, 1 Pa.Co. 166, 17 Phila. 223, 17 
Wkly.N.C. 107. 

74. Mather v. Hannaur, 55 How.Pr, 
(N.Y.) 1—5 C.J. p 508 note 57. 

75. Mich.—^Pixley v. Berrien Cir. 
Judge, 80 N.W. 797, 121 Mich. 629. 

N.Y.—Courier v. McNamara, 9 How. 

[ Pr. 255—^Keeler v. Belts, 3 Code 
I Rep. 183. 


Vt—McNeice v. Weed, 50 Vt 728. 

5 C.J. p 508 note 58. 

76. Barker v. Cook, 40 Barb. (N.Y.) 
254, 16 Abb.Pr. 83, 25 How.Pr. 190 
—5 C.J. p 608 note 59. 

77. Mather v. Hannaur, 55 How.Pr. 
(N.Y.) 1—^Leopold v. Poppenheim- 
er, 1 Code Rep.(N.Y.) 39—5 C.J. p 
508 note 60. 

78. Mechanics’ National Bank of 
Trenton v. Nehrenberg, 30 Pa.Dist. 
243. 

79. Gottlieb v. Benjamin, 24 Pa.Dist. 
196. 

80. Ilsley v. Harris, 10 Wis. 95— 
5 C.J. p 508 note 56 [a]. 

81. Davis V. Jaffe, 1 Pa.Co. 166, 17 
Phila. 223, 17 Wkly.N.C. 107. 

82. Matter of Ott, 13 Abb.Pr.N.S. (N. 

Y.) 293. ; 

Marshal 

An order of arrest made by the 
marine court of the city of New 
York, under the New York act of 1872 
regulating procedure in that court 
which act substituted an order for a 
warrant of arrest, was properly serv¬ 
ed by a marshal of the city of New 
York.—Matter of Ott, IS Abb.Pr.N. 
S.(N.Y.) 293. 

83. Stinson V. Smith, 20 Pa.Dist & 
Co. 450. 

84. Bradby v. Marschner, 182 N.W. 
679, 214 Mich. 142. 

85. Bradby v. Marschner, supra. 
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fore serving the writ of capias does not, however, 
excuse failure to serve the capias with the writ^® 

Under the practice in some jurisdictions, in the 
case of a capias, service is not complete without 
the production of defendant in court to answer or 
his release on bail in accordance with the applica¬ 
ble statutes.®*^ 

The sheriff may properly refuse to serve an order 
of arrest until plaintiff has executed a bond, which 
has been considered supra § 60, conditioned to pay 
defendant all damages which he may suffer by 
reason of the arrest if the order is wrongfully 
obtained, where such bond is required by statute.®® 

§ 69. Return 

a. Necessity and sufficiency 

b. Time 

c. Conclusiveness 

a. ISfecessity and Sufficiency 

The officer to whom the process !s directed should 
make a return in accordance with the applicable statute 
and the directions of the process. 

The officer to whom the duty to execute or serve 
the process is intrusted should make a return in 
accordance with the provisions of the applicable 
statute, and the directions of the writ,®^ and, unless 
the return shows that the officer has done all that 
was required of him, he is not protected by it from 
an action for false arrest.®® An order of arrest 
which is made returnable to the clerk of a specified 
court, at his office, in a specified city, county, and 
state is in due compliance with a statutory provi¬ 
sion that an order of arrest shall require the offi¬ 
cer to whom it is directed to return the order at 
a place therein mentioned,®^ 

There is authority for the view that, in respect 

86. Spaulding v. Ionia Circuit Judge, 

211 N.W. 31, 236 Micli. 601. 

87. Oliver v. Kallock, 178 A. 843, 133 
Me. 403. 

88. Keeby's Inc. v. Williams, 39 S. 

W.<2d) 731, 183 Ark. 964. 

Pailure to file affidavit 
The rule was applied in a case In 
which plaintift had failed to file the 
affidavit required by Crawford & 

M. Dig. § 8642 as a condition prece¬ 
dent to the issuance of an order of 
arrest in an action of replevin.— 

Keeby's Inc. v. Williams, 39 S.W.(2d) 

731, 183 Ark. 964. 

89. Ind.—Miller v. Bottorff, 6 Blackf. 

30. 

N. Y.—^Forward v. French, 52 How. 

Pr. 88. 

Vt.—Gibson v. Holmes, 62 A. 11, 78 


of mesne process, a return of an arrest and of a 
rescue is a good return.® 2 

The courts are liberal in allowing amendments 
to supply defects and omissions in the officer's re¬ 
turn.®® 

b. Time 

In the absence of statutory provision providing oth¬ 
erwise, a capias ad respondendum should be made re¬ 
turnable and should be returned at the term next after Its 
teste. There should be due compliance with statutory 
requirements as to the time of return. 

In general, in the absence of a statute providing 
otherwise, a writ of capias ad respondendum must 
be made returnable, and must be returned at the 
term next after its teste,®^ and a capias which is 
returnable out of term is void, even though it is 
not bailable.®® There must be due compliance with 
a requirement that a capias shall be returnable the 
first day of term.®® 

Under some statutes, it has been held or recog¬ 
nized that the writ or order of arrest need not name 
a day certain.®^ An order of arrest which is 
made returnable on a specified day of the week, day 
of the month, and year is in due compliance with 
a statutory provision that an order of arrest shall 
require the officer to whom it is directed to return 
the order at a time therein specified.®® 

Under a statute providing that a writ of mesne 
process shall be returnable at a time, before final 
judgment, to be specified in the writ, a writ, issued 
after a decision declaring defendant's default, 
which is made returnable on a date subsequent to 
the date on which final judgment against defend¬ 
ant was entered is void.®® 

After the term to which process is returnable, it 
is functus officio where no alias has been issued, 
and defendant's arrest thereunder is unauthorized.^ 

95. Miller v. Root, 4 Cow. (N.Y.) 
504. 

96. Peo. V. Kent County Cir. Judge, 
38 Mich. 308. 

97. Continental Bank v. DeMott, 21 
N.T.Super. 696—5 C.J. p 503 note 1. 

Specified period after arrest 
An order of arrest issued as a pro¬ 
visional remedy under Code § 183 
was properly made returnable with¬ 
in a specified period after the arrest 
of defendant; it was not essential 
to name a day certain.—Continental 
Bank v. De Mott, 21 N.Y.Super. 696. 

98. Powers V. Davenport, 7 S.E. 747, 
101 N.C. 286—5 C.J. p 503 note 99. 

99. Hathaway v. Wilson, 161 A. 234, 
62 R.L 447. 

1. Butler V. Corbitt, 33 S.C.L. 1— 

5 C.J. p 505 note 21. 


Vt 110, 4 L.R.A(N.S.) 451—Turner 
V. Lowry, 2 Aik. 72. 

5 C.J. p 604 note 16. 

90. Gibson v. Holmes, 62 A 11, 78 
Vt 110, 4 L.R.A(N.S.) 451. 

91. Powers v. Davenport, 7 S.E. 747, 
101 N.C. 289—^5 C.J. p 503 note 99. 

92. Buckminster v. Applebee, 8 N.H. 
546. 

93. Heymes v. Champlin, 17 N.W. 
226, 62 Mich. 25—5 C.J. p 505 note 
18. 

94. Mich.—^Peo, v. Kent County Cir. 
Judge, 38 Mich. 308. 

N.H.—^Kelly v. Gilman, 29 N.H. 385, 
61 Am.D. 648. 

N.J.—Simmerman v. Clevenger, 5 A. 
273. 

N.Y.—^Ex p. Root 4 Cow. 548. 

5 C.J. p 505 note 20. 
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c. Concltisiveness The return by a sheriff on a capias ts conclusive 

Th8 return on a capias Is conclusive on the sheriff on hi'm^ and also, in the cause, on the parties, ex- 
and also, In the cause, on the parties, except on an ap- . j • 2 

plication to amend or set aside the returns cept OH an application to amend Or Set it aside. 

F. RELIEF FROM ARREST AND PROCEEDING THEREFOR 


§ 70. In General 

In general, where the process Is defective or void, 
the proper course Is to move to quash or vacate or to set 
It aside. Where the process is reguiar on its face, but 
the arrest was improper, in general the proper procedure 
is to move for discharge from arrest. 

When the process is defective or void, defend¬ 
ant’s proper course is in general to move to quash 
or vacate it, or to set it aside when the process 
is regular on its face, but the arrest is, for any rea¬ 
son, improper, the general rule is that defendant 
may move only for his discharge from arrest, with¬ 
out disturbing the process.^ 

Questions as to particular grounds for quashing 
or vacating a writ, warrant, or order of arrest or 
for discharge from arrest, and as to the proceedings 
in connection therewith, are considered below in §§ 
71-78. Certain questions which have arisen on mo¬ 
tions for relief from liability to arrest or imprison¬ 
ment, other than motions to quash or set aside an 
order or process of arrest, where defendant is not 
actually in custody, are considered below in §§ 
7S-78. 

Questions as to the right to habeas corpus to de¬ 
termine the legality of arrest in civil cases are con¬ 
sidered in §§ 19, 32 of the title Habeas Corpus [29 
C.J. p 38 notes 77-80, p 102 note 97-p 103 note 
19]. 


§ 71. Quashing or Vacating 

Questions which commonly arise in respect of 
quashing or vacating writs, orders, or warrants of 
arrest have reference to the grounds for quash¬ 
ing or vacating (infra § 72), the motion and pro¬ 
ceedings thereon (infra § 73), or the operation and 
effect of quashing or vacating (infra § 74). 

§ 72. — Groimds 

In general the writ op order may be vacated or 
quashed where the proceedings In relation thereto are 
fatally defective. 

Among the instances in which it has been held 
or recognized that the order or writ should be va¬ 
cated or quashed are those in which the proceed¬ 
ings in relation thereto are fatally defective; ® 
where the grounds of arrest are shown not to ex¬ 
ist ; ® where the afiSdavit on which the order is 
granted is insufficient,*^ as where the facts relied 
on to obtain the order are not stated as within 
plaintiff’s personal knowledge where no affida¬ 
vit has been filed; ^ where the facts stated in the 
affidavit are such as would not be admissible on 
the trial of the cause; where plaintiff’s own af¬ 
fidavit creates a prima facie presumption that the 
alleged ground of arrest does not exist; where 
the complaint fails to set forth a sufficient cause 


2. Loewenthal v. Wagner, 52 A, 298, 
68 NiJXaw 214—5 C.J. p 505 note 
22 . 

3. Davis V. McCormick, 3 Pa.L.J.R. 
221, 5 Pa.L.J. 86—5 C.J. P 509 note 
76. 

4. Booraem v. Wheeler, 12 Vt. 311— 
5 C.J. p 509 note 77. 

Znsufflciout affidavit 

(1) Where an affidavit to hold to 
bail in an action for slander was de¬ 
fective for failure to show publica¬ 
tion of the slander, the court did not 
auash the writ but discharged de¬ 
fendant from special bail.—Sacchetti 
V. Parettol, 24 Pa.Dist. 812. 

(2) So the court has discharged 
defendant on common bail because of 
an insufficient affidavit, notwithstand¬ 
ing defendant sought only to quash 
the writ.—Guthan v. Gearhart,'23 Pa. 
Dist. & Co. 709. 

5. N.Y.—Bondy v. Collier, 33 N.T.S. 
996, 13 Mi 9 C. 15, 2 N.T.Ann.Cas. 28, 
reversing 82 N.T.S. .221, 11 Misc. 
443. 


Pa.—^Davis v. Jaffe, 1 Pa.Co. 166, 17 
Phila. 223, 17 Wkly.N.C. 107. 

5 C.J. p 510 note 87. 

6. Torrey v. Waters, 23 N.T.S. 1145 
—5 C.J. p 510 note 89, p 445 note 
39 [j] (2), p 446 note 44 [d]. 

7. Boyle v. Semenoff, 194 N.T.S. 309, 
201 App.Div. 426—^Peterson v. Kir¬ 
by, 183 N.T.S. 89, 192 App.Div. 
707—6 C.J. p 511 note 90. 

Entitling hi cause 
The propriety of setting aside an 
order to hold to bail and quashing 
the capias has been recognized where 
the affidavit on which the order to 
hold to bail and the capias were bas¬ 
ed was entitled in a cause not pend¬ 
ing.—Veale v. NicholA 171 A. 548, 
12 N.XMisC. 343. - • 

Affidavit executed by agent of plain¬ 
tiff ■ 

The indorsement on the - writ, re¬ 
quiring special bail, should have been 
quashed,.,jBj^here the affidavit was ex¬ 
ecuted by plaintilf's agent in view of 

^83 


the applicable statute.—^Morford v. 
Herrin, 3 Dana (Ky.) 602, 

8. Mich.—Gardiner v. Wayne Cir. 
Judge, 119 N.W. 432, 155 Mich. 414. 

N.T.—^Bornstein v. Harding, 16 N.T. 
S. 91—Jones v. Platt, 60 How.Pr. 
73—^Plour City Nat. Bank v. Hall, 
33 How.Pr. 1—Sachs v. Bertrand, 
22 How.Pr. 95. 

6 C.J. p 511 note 91. 

9. State V. Keller, (W.Va.) 81 S.E. 
972. 

la Church V. Calhoun Cir. Judge, 
88 N.W. 403, 129 Mich. 126. 

11. Wheeler v. Prenche, S3 N.T.Su¬ 
per. 63—^Durand v. Durand, 32 N.T. 
Super, 315—^Dixon w Beach, 8 Daly 
(N.T.) 284—5 .C.J. p 511 note 94. 
Conversion 

In a proceeding for the arrest of a 
debtor charged with.a conversion of 
property, where, under the evidence, 
defendant was a citizen and subject 
of Russia, with which the Dhited 
States then had no treaty, and the 
alleged conversion might have been 
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of action to warrant an arrest; where no facts 
are stated on which bail can be fixed; where the 
employment on which the liability was contracted 
was illegal; where the order was not issued until 
twenty days before judgment docketedwhere 
the cause of action is ex contractu and arrests are 
•authorized only in actions ex delicto; where the 
-officer who granted the order was without jurisdic¬ 
tion,^'^ and where the order for bail fails to ad¬ 
judge sufficient cause for holding to bail.^^ 

On the other hand, it has been held or recognized 
that the order or writ will not ordinarily be set 
aside because of a mere irregularity that is amenda¬ 
ble; ^9 because the complaint demands relief in¬ 
consistent with the cause of action stated be¬ 
cause the order of arrest is based only on plain¬ 
tiff's evidence, if it is uncontradicted; because 
the affidavit is not made on personal knowledge, 
where reference is made to matters of record as the 
source of the information; 22 because defendant 
has a counterclaim against plaintiff for a larger 
amount than that sued for; 23 because another ac¬ 
tion has previously been brought for the same 
cause in a foreign state,24 or because of a confes¬ 
sion of judgment for the amount in suit in another 
state, where plaintiff repudiates the judgment as 
soon as he learns of it.25 Furthermore, courts have 
refused to vacate orders of arrest when sought on 
the following grounds: Failure to deliver to de¬ 
fendant a copy of the order at the time the arrest 
is made; 26 misjoinder of parties plaintiff; 27 de¬ 
fect of parties defendant; 28 an illegal or improp¬ 
er use of a writ of capias;29 erroneous entitling 


of summons; 20 want of service of summons,2i or 
amendment of summons, changing it from a sum¬ 
mons for a money demand to a summons for spe¬ 
cific relief .22 

Failure to serve the declaration with a writ of 
capias is not ground for quashing the writ under 
some statutes at least.28 

Want of jurisdiction because defendant resides 
in a different parish is not ground for the dissolu¬ 
tion of an order to hold to bail under some stat¬ 
utes. 2 4 

Where an arrest is permissible on the ground of 
fraud, without showing that defendant is about to 
leave the state, and there is a sufficient showing 
of fraud, the fact that an allegation in the affida¬ 
vit for the order of arrest that defendant is about 
to leave the state is negatived by defendant's affi¬ 
davit is not ground for vacating the order of arrest 
in the absence of any allegation negativing the 

fraud.25 

A capias ad respondendum will not be set aside 
on defendant's affidavit that the name by which the 
suit was begun is not plaintiff's true name.26 

Where the original papers are not defective, an 
order of arrest will not be vacated because of de¬ 
fects in the copies of the papers served on defend¬ 
ant at the time of the arrest.27 

The fact that defendant was served with two 
summonses and two complaints is not ground for 
vacating an order of arrest where both summonses 
and both complaints are identical and there was 


incidental to the revolution in Rus¬ 
sia, and justification for that reason 
might be claimed on the ground of 
military necessity of war, for which 
redress might be had only through 
the department of state, an order of 
arrest was vacated.—^Boyle v. Sem- 
enoff, 194 N.T.S. 309, 201 App.Div. 
426. 

12. Peterson v. Kirby, 183 N.T.S. 
89, 192 App.Div. 707—^Lewis v. Pol¬ 
lack. 83 N.T.S. 287, 85 App.Div. 677 
—5 C.J. p 510 note 89 [c]. 

13. Gordon v. Pox, 11 N.T.S. 5, 18 
N.T.Civ.Proc. 291—5 C.J. p 512 note 
8 . 

14. Rolfe V. Delmar, 30 N.T.Super. 
80. 

15. Houston V. Walsh, 79 N.C. 35. 

16. Welsh V. McKerrall, How.N.P. 
(Mich.) 12—5 C.J. p 512 note 7. 

17. Marks v. Goetchius, 112 N.T.S. 
1009, 60 Misc. 143. 

18. Yitalano v. Roffo, (N.J.Sup.) 130 
A. 815. 

19. Alaska.—^Alaska Commercial Co. 
V. Raymond, 1 Alaska 154. 


Ga.—Gladden v. Dozier, 71 Ga. 380. 
N.H.—Brackett v. Crooks, 24 N.H. 
173. 

N.T.—^Ballouhey v. Cadot, 3 Abb.Pr. 
N.S. 122—Webber v. Moritz, 11 Abb. 
Pr. 113. 

5 C.J. p 512 note 11. 

20. Redfield v. Prear, 9 Abb.Pr.N.S. 
(N.T.) 449. 

21. Elwell V. Russell, 51 N.T.S. 964, 
29 App.Div. 436—5 C.J. p 513 note 
14. 

22. Robinson v. Branch Cir. Judge, 
105 N.W. 25, 142 Mich. 70. 

23. Huelet v. Resms, 1 Abb.Pr.N.S. 
(N.T.) 27. 

24. Arthurton v. Dailey, 20 How.Pr. 
(N.T.) 311—5 C.J. p 513 note 20. 

25. Martin v. Preed, 21 N.T.S. 302. 

26. Courter v, McNamara, 9 How.Pr. 
(N.T.) 255. 

27. Webber v. Moritz, 11 Abb.Pr. (N. 
T.) 113. 

28. Clark v. Pinckney, 50 Barb.(N. 
T.) 226—5 C.J. p 613 note 24. 
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29. Powell V. Perkins, 60 A. 731, 211 
Pa. 233—6 C.J. p 613 note 26. 

3a Bedell v. Sturta, 14 N.T.Super. 
634. 

31. Acker v. Hautemann, 27 Hun (N. 
T.) 48, 63 How.Pr. 280—5 C.J. p 513 
note 29. 

32. Union Bank v. Mott, 6 App.Pr. 
(N.T.) 315. 

33. Spaulding v. Ionia Circuit Judge, 
211 N.W. 31, 236 Mich. 601. 

34. Simpson v. Burnett, 2 Mart (La.) 
243. 

35. Hazlett V. Gill, 27 N.T.Super. 
627, 19 Abb.Pr. 353. 

36. Watson v. Watson, 11 N.W. 227, 
47 Mich. 427. 

37. Mich.—^Pixley v. Berrien Cir. 
Judge, 80 N.W. 797, 121 Mich. 629. 

N.T.—^Havana Bank v. Moore, 5 Hun 
624—^Barker v. Cook, 40 Barb. 254, 
16 Abb.Pr. 83, 25 How.Pr. 190— 
Godfrey v. Pell, 49 N.T.Super. 226, 
affirmed 95 N.T. 649—^Petschaft v. 
Lubow, 57 N.T.S. 251, 27 Misc. 50 
5 C.J. P| 513 note 31. 
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no intention on plaintiffs part to prosecute two 
actions.^S 

The propriety of setting aside an order of ar¬ 
rest on the ground that affiant who executed the 
affidavit to obtain the order is unworthy of belief 
because he had previously been convicted of the 
crime of perjury has been denied where it ap¬ 
peared that an arrest of judgment in the prosecu¬ 
tion had been granted and affiant discharged with 
a statement by the court that the evidence was not 
sufficient to convict affiant of any crime. 

In order to prevent the defeat of plaintiffs rem¬ 
edy and to permit the rearrest of defendant, the 
court has, on setting aside an order to hold to bail 
because of a defect in the moving affidavit, quashed 
the writ of capias>0 

Privilege from arrest. There is authority for the 
view that a writ may be quashed or abated where 
defendant was a person privileged from arrest.-^l 
The view has been taken, however, that an order 
should not be vacated merely because defendant 
was temporarily privileged under certain circum- 
stances.'*^ 

Wrongfully procuring presence of defendant. It 
has been held that while the inveigling of defend¬ 
ant into the jurisdiction for the purpose of sub¬ 
jecting him to arrest is ground for discharging 
from arrest (infra § 76), it is not ground for set¬ 
ting aside the order of arrest where such order is 
otherwise regular and valid.^^ 

Insufficient undertaking and want of undertak¬ 


ing, An order of arrest may be set aside where 
the bond or undertaking to procure the order is 
insufficient^^ or where no undertaking is given.^5 
A motion to vacate an order of arrest, on the 
ground that the undertaking was signed by only one 
surety and not by plaintiff has been denied, how¬ 
ever, where the undertaking was not invalid be¬ 
cause signed by one surety and not by plaintiff.^® 

Attachment issued in the same or another action. 
While there is authority for the view that an 
order of arrest will not be set aside merely be¬ 
cause an attachment has been issued in the same 
action, or because a suit in attachment is pending 
in another state for the same cause of action,4S 
in an action for injury to property in which a war¬ 
rant of attachment and an order of arrest were is¬ 
sued, the order of arrest was vacated 4^ on condi¬ 
tion that defendant give security in a specified 
amount for payment of any judgment which plain¬ 
tiff might recover, as shown below in § 73. 

Joinder of causes of action. It has been held or 
recognized that an order of arrest may be vacated 
where a cause of action for which an arrest may 
be had is joined with one which does not justify an 
arrest.^® In view of a statutory provision that an 
order of arrest must be set aside if the complaint 
fails to set forth a sufficient cause of action author¬ 
izing an order of arrest, an order of arrest should 
be vacated where the complaint is demurrable for 
misjoinder of causes of action and the allegations 
of the affidavit to obtain the order are identical 
with the allegations of the complaint.^i A mo- 


S8L Bdelbaum v. Lustigr, 250 N.T.S. 

560, 140 Misc. 853. 

Relief ^raated 

In order to clear the record the sec¬ 
ond summons and complaint were va¬ 
cated.—^Edelhaum v. Lustiff, 250 N. 
Y.S. 560, 140 Misc. 853. 

39. Andrew Nicola Realty Corpora¬ 
tion V. Green, 235 N.T.S, 74, 226 
App.Div. 263. 

40. Stuerwald v. Furman, 133 A. 187, 
4 N.J.Misc. 470. 

41. Whalen v. Gabell, 13 A. 941, 120 
Pa. 284—^Desuian v. Zefcak, 22 Pa. 
Co. 77—Jacobs v. Bety, 2 'Wkly.N. 
C.(Pa.) 127—5 C.J. p 511 note 97. 

42. Hart v. Kennedy, 15 Abb.Pr.(N. 
T.) 290. 

43. Higgins v. Dewey, 27 Abb.N.C. 
(N.T.) 81. 

44. Miner v. Margolis, 163 N.T.S. 
195, 97 Misc. 469—5 C.J. p 512 note 
1. See also 5 C.J. p 499 note 42 [a]. 

One snire^ ixLstead of two 
Where there was only one surety, 
instead of two as required by statute, 
the order of arrest was vacated.— 


Miner v. Margolis, 163 N.T.S. 195, 97 
Misc. 469. 

Want of indorsement of judge's ap¬ 
proval 

Where the undertaking is required 
to be approved by the judge who 
grants the order of arrest, the order 
will be vacated if the undertaking is 
not indorsed with such approval.— 
Davidson v. Rhein, 134 N.T.S. 1091— 
Newell V. Doran, 21 How.Pr.(N.Y.) 
427. 

4&i Ind.T.—^Eddings v. Boner, 38 S. 

W. 1110, 1 Ind.T. 173. 

N.C.—^Rowark v. Homesley, 68 N.C. 
91. 

W.Va.—State v. Keller, (W.Va.) 81 
S.E. 972. 

5 C.J. p 499 note 42. 

46. " Sieff V. Shausenburgh, 10 Abb. 
Pr.(N.T.) 477 note. 

47, Kan.—Chapman r. H. D, Lee 
Mercantile Co., 53 P. 778, 7 Kan. 
App. 254, affirmed 56 P. 749, 60 Kan. 
858. 

N.T.—^People v. Tweed, 5 Hun (N.T.) 
382, appeal dismissed 63 N.T. 202, 
50 How.Pr. 26. 
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48. Lithaner v. Turner, Code Rep. 
N.S.(N.T.) 210. 

49. Todd-Buick v. Smith, 192 N.T.S. 
459, 118 Misc. 102, affirmed 194 N. 
T.S. 985. 

50. Madge v. Puig, 71 N.T. 608, re¬ 
versing 12 Hun 15—Smith v. 
Knapp, 30 N.T. 681—5 C.J. p 512 
note 6. 

51. Vock V. Auterboum, 122 N.T.S. 
1023, 66 Misc. 222. 

Misjoinder not shown 
Complaint by plaintiff against its 
agent to procure logwood, alleging 
that by false representations that de¬ 
fendant had procured the logwood 
called for plaintiff was- induced to 
pay defendant a specified amount, 
and that defendant failed and neg¬ 
lected to purchase or supply plaintiff 
with any portion of the logwood, etc., 
was not, it seems, a misjoinder of 
causes of action, which would make 
an order of arrest, issued thereon un¬ 
der Code Civ.Proc. § 549, void.—Oakes 
Mfg. Co, V. Huestis, 186 N.T.S, 150. 
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tion to vacate on the ground that there was a mis¬ 
joinder of causes of action in the complaint has 
been denied, however, where defendant did not de¬ 
mur to, or otherwise attack, the complaint on that 
ground and the affidavit on which the order of ar¬ 
rest was granted showed a sufficient cause of ac- 

tion.52 

Order of arrest granted without complaint and 
variance between affidavit and complaint In view 
of the rule, under some statutes, that the order of 
arrest may be granted on an affidavit without a com¬ 
plaint notwithstanding a statutory requirement that 
the complaint shall state the cause of action, or 
grounds, for which an order of arrest may be grant¬ 
ed, in certain cases (supra § 57), the fact that the or¬ 
der of arrest is granted without a complaint is not 
ground for vacating such order.53 In such case, 
however, under the applicable statute, failure of 
the complaint when served to show that the order of 
arrest was authorized is ground for vacating the 
order.54 

Extension of time for payment of debt Where, 
after the issuance of an order of arrest, the time for 
payment of the debt in respect of which the order 
of arrest was issued is extended under a valid agree¬ 
ment, defendant is entitled to have the order va- 

cated.55 

§ 73, — Motion and Proceedings Thereon 

a. In general 

b. Jurisdiction and venue 

c. Time of making 

d. Notice of motion 

e. Specification of grounds 

f. Hearing and determination 

g. Second motion 


a. In General 

Defendant must duly present by motion the grounds 
for vacating the writ or order where a motion to vacate 
is the appropriate proceeding. 

Since the process for arrest stands until set aside 
by some order revoking it,56 a motion must be pre¬ 
sented setting forth the grounds urged for vacat¬ 
ing,57 provided a motion to vacate is the appropriate 
method of raising defendant’s objection.58 

An application to set aside an order of arrest is 
not a preferred motion when made after defendant 
has been discharged on bail.59 

In some jurisdictions, a decision of the officer who 
issued an order to hold defendant to bail, supported 
by legal evidence, that defendant was guilty of fraud 
justifying the award of a capias is conclusive on 
a motion to vacate the order to hold to bail.60 

b. Jurisdiction and Venue 

An application to vacate an order of arrest need not 
be made to the Judge who granted the order, in ail cases. 

Under some statutes, it is not essential, in all cases 
at least, that a motion to vacate an order of arrest 
should be made before the judge who granted the 
order.6i 

In some jurisdictions, a motion addressed to the 
court to vacate an order of arrest must be made in 
the judicial district in which the county of venue 
is included.52 Under some statutes, the application 
may be made to the judge at chambers anywhere 
within the judicial district in which the action is 
triable, even though not within the county of venue, 
in the absence of a demand by defendant for a jury 
trial as to the issues raised by the conflicting affi- 

davits.53 


52. Oakes Mfg. Co. v. Huestis, 186 
N.T.S. 150. 

53. Vandeweghe v. Schwartz, 175 N. 
T.S. 342, 187 App.Div. 219. 

54. New Haven Web Co. v. Perris, 
26 N.B. 453, 125 N.Y. 364—Lewis v. 
Pollack, 83 N.T.S. 287, 85 App.Div. 
577—5 C.J. p 510 note 89 [c]. 

Xnconsistency between, affidavit aiLd 
complaint 

(1) Under earlier statutes in New 
York the view was taken that the 
fact that the cause of action set forth 
in the affidavits is not consistent 
with the cause set forth in the com¬ 
plaint was ground for vacating the 
order of arrest,—^Buchanan Farm Oil 
Co. V. Woodman, 1 Hun (N.Y.) 639, 4 
Thomps. & C. 193—5 C.J. p 611 note 
90 Ea]. 

(2) There was a refusal to dis¬ 
charge the order of arrest,, however, 
notwithstanding the case made by 


the complaint varied from that made 
by the affidavits, where the affidavits 
were themselves sufficient and dis¬ 
closed a ground of arrest consistent 
with the allegations of the complaint. 
—Steele v. Palmer, 7 Abb.Pr.CN.Y.) 
181. 

55. Foxell V. Fletcher, 11 Hun (N. 
Y.) 643—5 C.J. p 514 note 49. 

56. Lyon v. Bertolero, 120 N.W. 766, 
23 S.D. 82. 

57. Ohio.—^Luhrig Coal Co. v. Lud- 
lum, 69 N.E. 562, 69 Ohio St. 311, 
100 Am.S.K. 675. 

S.C.—^Davis V. Reynolds, 57 S.R 860, 
77 S.C. 255. 

5 C.J. p 510 note 80. 

58. La.—Simpson v. Burnett, 2 Mart. 
243. 

Mich.—Watson v. Watson, 11 NW. 
227, 47 Mich. 427. 

6 C.L i> 510 note 81. 

m 


55. Cummings v. Woolley, 16 Abb. 
Pr.(N.Y.) 297 note. 

ea Kulich V. Kertacy, 174 A. 503, 12 
N.J.Misc. 743. 

ei. Todd-Buick v. Smith, 192 NY.S. 
459, 118 Misc. 102, affirmed 194 N. 
T.S. 985—5 C.J. p 517 note 87. 

ICotion on original papers 

A motion to vacate an order of ar¬ 
rest based on the original papers, 
need not be made before the judge 
who signed the order, under Civ. 
Pract.Act § 844, notwithstanding § 
131.—Todd-Buick v. Smith, 192 N.Y. 
S. 459, 118 Misc. 102, affirmed 194 N. 
Y.S. 985—5 C.J. p 617 note 87 [a]. 

82. Oakes Mfg. Co. v. Huestis, 186 
N.Y.S. 150. 

83. Parker v. McPhail, 16 S.E. 848, 
112 N.C. 502—5 C.J. p 517 note 87 

“ [b]. 
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c. Time of Making 

(1) In general 

(2) After giving and perfecting bail 
(1) In General 

An application to vacate or quash must be made 
within the time prescribed by the applicable statute or 
rule of procedure, or, if no time is prescribed, with due 
diligence or within a reasonable time. 

A motion to vacate an order of arrest must be made 
within the time prescribed by the applicable statute 
or rule of procedure if made after the expiration 
of the time prescribed by statute, it must appear that 
the time for making it was duly extended.^^ As 
shown below in § 73 g, the rule applies to a second ap¬ 
plication made after a denial of a motion to vacate, 
with leave to renew. 

In the absence of a statute or rule of court fixing 
the time, the application to vacate or quash the or¬ 
der or writ should be made with due diligence,®® 
or within a reasonable time,®^ and at a preliminary 
stage of the proceedings.®® Under applicable stat¬ 
utes or rules of procedure, it has been held or recog¬ 
nized that an application to vacate may be made after 
verdict and before entry of judgment,®® or it may be 
made after judgment, if made within twenty days 
after service of the order.*^® 

In some jurisdictions the sufficiency, as to form, 
of an affidavit to hold to bail may not be assailed 


by a motion to quash after appearance by, and judg¬ 
ment against, defendant.^! 

(2) After Giving and Perfecting Bail 

While the right to move to vacate or quash an order 
or writ after defendant has given bail has been denied, 
in some Jurisdictions the fact that bail has been given 
does not necessarily preclude such a motion. 

According to some cases, defendant may not, in 
certain cases at least, move to vacate or quash an or¬ 
der or writ after he has given and perfected bail, be¬ 
cause he is deemed thereby to have waived defects 
and irregularities in the moving papers.^® The rule 
in some jurisdictions, however, is that defendant is 
not necessarily precluded from moving to vacate the 
order or writ of arrest by reason of the fact that he 
has given and perfected bail.75 

d. Notice of Motion 

Under some statutes, notice of a motion to vacate an 
order of arrest )s not necessary, where the motion Is 
founded only on the papers on which such order was is¬ 
sued and is made before the judge who granted such 
order, unless such judge requires notice; a notice is 
necessary if application is made to the court. 

Under some statutes, a motion to vacate or modify 
an order of arrest may be made before the judge 
who granted the order without notice to the adverse 
party, where the motion is founded only on the pa¬ 
pers on which the order was granted, unless such 
judge requires notice.74 Notice is necessary, how- 


04. New Haven Web Co. v. Ferris, 
26 N.E. 453, 125 N.Y. 364, affirming 

4 N.T.S. 610, 15 Daly 217, 16 N.T. 
Civ.Proc. 265, 22 Abb.N,Cas. 455— 

5 C.J. P 518 note 89. 

Application based on claim of falsity 

of affidavit 

An order to hold defendant to bail 
will not be set aside on proof that 
facts stated in the affidavit on which 
the order was made were untrue, 
where the application is made more 
than thirty days after the arrest, in 
view of Pract.Act § 62.—Ferenga v. 
Moskowitz, 130 A. 814, 1 N.J.Misc. 
169. 

65. Wheeler v. Brady, 2 Hun (N.Y.) 

347, 4 Thomps. & C. 547. 

GO. N.Y<—.Schachne v. Kayser, 66 
How.Pr. 395. 

Pa.—Blackiston v. Potts, 2 Miles 388 
—^Ingersoll v. Campbell, 10 Wkly. 
N.C. 553. 

G7. Desuian v. Zefcak, 22 Pa.Co. 77 
—Gottschall V. Reinhart, 9 Pa. Co. 
415. 

Excessive delay 

A rule to show cause why a capias 
in trespass should not he quashed 
was discharged, where the motion 
was not made until fifty-six days 
after the capias was served and bail 
was entered a considerable time after 


the return day of the writ.—^Fehnel 
V. Gildner, 26 Pa,Dist & Co, 226. 
ea Ind,—Wibright v. Wise, 4 Blackf. 
137. 

N.Y.—Johnson v. Florence, 32 How. 
Pr. 230. 

5 C.J. p 518 note 92. 
ea. Puentes v. Mayorga, 7 Daly (N, 
Y.) 103—^Danenbaum r. Mandel- 
baum, 16 N.Y.Wkly.Dig. 502, af¬ 
firmed 94 N.Y. 648—5 C.J. p 618 
note 94. 

70. Pelo V. Clukey, 36 How.Pr. (N.Y.) I 
179—5 C.J. p 518 note 96. 

71. Ferenga v. Moskowitz, (N.J. 
Sup.) 130 A, 814. 

72. Ind.—State v. Downs, 8 Ind. 42. 
N.J.—^liOgan V, Dawshe, 41 A. 761, 

62 N.J.Law 667. 

Or.—^Neimitz v. Conrad, 29 P. 648, 22 
Or. 164. 

731 Fehnel v, Gildner, 26 Pa.Dist. & 
Co. 226—^Desuian v. Zefcak, 22 Pa. 
Co. 77—5 C.J. p 619 note 1. 

In New York 

(1) In a comparatively recent case 
the view was taken that defendant 
could move to vacate an order of ar¬ 
rest within the time prescribed by 
Code Civ.Proc. § 567, notwithstanding 
he had given bail.—^Marks v. Goet- 
chius, 112 N.Y.S. 1009, 60 Misc. 143. 
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(2) A like rule was applied under 
earlier statutes or rules of proce¬ 
dure.—^Knickerbocker Ii. Ins. Co. v. 
Bcclesius, 34 N.Y.Super. 76, 11 Abb. 
Pr.(N.S.) 385, 42 How.Pr. 201—5 C.J. 
p 519 note 1. 

(3) In some of the early cases, ei¬ 
ther under rules of procedure or the 
construction of the applicable stat¬ 
ute, it was held or recognized that 
defendant could not have an order or 
writ vacated or quashed after he had 
given bail.—Stewart v. Howard, 16 
Barb. 26—Wright v. Jeffrey, 5 Cow. 
15—5 C.J. p 618 note 97. 

(4) This latter rule, however, was 
restricted to cases where bail was 
given and in existence at the time of 
the motion; it did not apply where 
the bail were discharged, or where 
they had surrendered defendant— 
Moore v. Calvert, 9 How.Pr. 474. 

(5) So, also, it did not apply where 
bail had failed to justify.—^Barber v, 
Hubbard, 3 Code Rep. 169. 

74* William Skinner Mfg. Co. v. Fa- 

genson, 77 N.Y.S. 101, 38 Misc. 121, 

reversing 74 N.Y.S. 935, 36 Misc. 

836—5 C.J. p 519 note 2. 

Earlier statute 

The view was expressed. In a case 
in which Code § 204 was cited, that 
an application to the judge who made 
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ever, where the application is made to another judge, 
or to the court.^® 

e. Specification of Grrounds 

Tfie moving papers should point out the grounds on 
which defendant seeks relief. 

The moving papers should specify the grounds on 
which defendant seeks relief;*^® and defendant will 
be confined to the grounds specified on the hearing 
of the motion.77 

f. Hearing and Determination 

(1) In general 

(2) Scope of inquiry 

(3) Burden of proof 

(4) Affidavits and other evidence receiv¬ 

ed and considered 

(5) Weight and sufficiency of evidence 

(6) Effect of delay in deciding motion 

(7) Imposition of terms on granting re¬ 

lief 

(1) In General 

The order of arrest, or a copy thereof, and the pa¬ 
pers on which it Is founded should be presented to the 
court. 

According to some cases, on a motion to vacate 
an order of arrest, the order itself, or a copy thereof, 
and the papers on which it was founded, must be 
presented to the court, an affidavit stating generally 
their contents being insufficient.'^^ 

The court will not consider separately an applica¬ 
tion to set aside an order of arrest on the ground 
of the insufficiency of the papers on which it was 
granted, and, as a part of the same motion, an ap¬ 
plication to set aside the same order on new affidavits. 
There should be but a single consideration and deci¬ 
sion, which should be on the facts in the original pa¬ 
pers, the affidavits in support of the motion, and the 
answering affidavits.*^^ 

Where a nonresident comes into the jurisdiction 
for the purpose of prosecuting a nonresident, under 


circumstances seemingly oppressive, or indicating a 
desire to annoy and subject defendant to unusual 
inconvenience, the court will, on a motion to vacate 
an order of arrest, scrutinize the case closely and 
exercise a sound discretion in the matter.^® 

A decision denying defendant’s motion to vacate 
an order of arrest which issued out of the municipal 
court of the city of New York, on the ground of 
the insufficiency of the papers on which it was grant¬ 
ed, is not inconsistent with a decision that the judg¬ 
ment rendered against defendant, as far as it pro¬ 
vides that he is subject to arrest and imprisonment, 
is improper because of the failure of the summons 
and copy thereof to comply with the requirements of 
the Municipal Court Act.^^ 

What law governs. The validity of an order of 
arrest is to be determined by the law existing at the 
time of the arrest, and not at the time of the or¬ 
der. ^ 2 

Adjournment of hearing. The hearing of a mo¬ 
tion by defendant to vacate an order of arrest should 
be adjourned for a reasonable time on plaintiff’s 
application, when he makes a proper showing.SS 

(2) Scope of Inquiry 

In general, the question determinable on a motion to 
vacate is whether or not the court, If It had been called 
on to grant the order of arrest, would have granted it. 

According to some cases, the question on a mo¬ 
tion to vacate an order of arrest is whether or not, 
on the whole case as made by the affidavits of both 
sides, the court, if called on to act on the applica¬ 
tion as res nova, would grant the order of arrest. If 
it would, then the motion to vacate should be denied; 
otherwise it should be granted.^^ The issue is as to 
the existence of grounds of arrest, and not as to 
plaintiff’s belief in their existence.^^ 

There is authority for the view that, where the 
cause of action and the ground of arrest are identical, 
the merits of the controversy cannot be tried on affi¬ 
davits, but should await the trial of the action,S6 and 


the order would be an ex parte mo¬ 
tion.—Cayuga County Bank v. War- 
field, 13 How.Pr.(N’.Y.) 439. 

75. Sutton V. Sabey, 22 Hun (N.Y.) 
557—William Skinner Mfg. Co. v. 
Fagenson, 77 N.Y.S. 101, 38 Misc. 
121, reversing 74 N.Y.S. 935, 36 
Misc. 836—5 C.J. p 519 note 3. 

Earlier statute 

The view was expressed, in a case 
which cited Code § 204, that an ap¬ 
plication to a judge other than the 
one who made the order must be 
made on notice.—Cayugja County 


Bank v. Warfield, 13 How.Pr.(N.Y.) 
439. 

76. Lalor v. Fisher, 25 N.Y.Super. 
669. 

77. Barker v. Cook, 40 Barb. (N.Y.) 
254, 16 Abb.Pr. 83, 25 How.Pr. 190 
—Dieckerhoff v. Ahlborn, 2 Abb.N. 
Cas.(N.Y.) 372—5 C.J. p 519 note 5. 

78. Gedney v. Haas, 50 How.Pr. (N. 
Y.) 310—^Kern v. Rackow, 44 How. 
Pr.(N,Y.) 443. 

79. Hinck v. Dessar, 3 N.Y.St. 349. 

80. Hyer v. Ayres, 2 E.D.Smith (N. 
Y.) 211, 


81. Auerbach v. Rogin, 83 N.Y.S. 
154, 40 Misc. 695. 

82. Hecht v. Levy, 20 Hun (N.Y.) 
53. 

88. Shaughnessy v. Chase, 23 N.Y. 
Wkly.Dig. 228. 

84. Allen v. McCrasson, 32 Barb.(N. 
Y.) 662—5 C.J. p 520 note 15, p 510 
note 82 [b]. 

85. Gardner v. O’Connell, 5 La.Ann. 
353. 

sa Warner v. Bates, 43 N.W. 957, 
75 Wis. 278—5 C.J. p 519 note 13, p 
513 note 32. 
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that, in such case, the court will not vacate an order 
of arrest on conflicting affidavits.S7 In New York, 
these rules were applied or recognized in some of the 
earlier cases,^^ and, in a comparatively recent case, 
in which the opinion does not disclose the ground on 
which the order of arrest was based, the view was 
taken that a trial of the issues was necessary, in view 
of the fact that the affidavits presented in support of 
the motion to vacate the order and those filed in op¬ 
position were so conflicting in their statements that 
it was impossible to determine the exact situation.^o 
In other cases in New York, however, including a 
case in the appellate division of the supreme court, 
it has been held or recognized that it is the duty of 
the court to examine the affidavits and dispose of 
the case according to the preponderance of the proof 
contained in them, notwithstanding the order may 
have been granted on grounds identical with the 
cause of action set forth in the complaint, as appears 
infra § 73 f (5), and that it is no objection to the 
remedy by motion to vacate that the cause of action 
and grounds of arrest are identical, thereby involv¬ 
ing a trial of the merits of the cause of action on 

affidavits.^® 

On a motion to vacate an order of arrest founded 
on the nature of the cause of action, if there is any 
ambiguity as to the nature of the right of action re¬ 
lied on, the proper inquiry is, not what cause of ac¬ 
tion plaintiff intended to set forth, but, rather, what 
cause of action he must rely on for a recovery.®^ 

A motion to vacate an order of arrest does not 
embrace one to reduce the amount of bail.®2 

Where the facts relied on to warrant an arrest are 
put in issue by the pleadings and a trial is had, a find¬ 


§ 73 

ing as to such facts is in general conclusive on a 
subsequent motion to vacate the order of arrest. 

(3) Burden of Proof 

There Is authority for the view that where the order 
of arrest was granted on a ground identical with, or de¬ 
pendent on, the cause of action, the burden of proof rests 
on defendant. 

According to some cases, where the order of ar¬ 
rest was granted on a ground identical with, or de¬ 
pendent on, the cause of action, the burden of proof 
rests on defendant.®^ 

There appears to be some conflict of opinion as 
to what party has the burden of proof, where the 
order of arrest was granted on a ground extrinsic to 
the cause of action.®^ 

Privilege. On a rule to show cause why a writ 
of capias ad respondendum should not be abated 
on the ground that defendant was entitled to privi¬ 
lege from arrest as a freeholder, it was held that, 
where defendant swore that there were no incum¬ 
brances on property owned by him in the county, the 
burden of showing that certain judgments were liens 
on such property rested on plaintiff.®® 

(4) Affidavits and Other Evidence Received 

and Considered 

Under some statutes or rules of practice, affidavits In 
support of, and in opposition to, the motion to vacate 
may be considered. 

Under some statutes or rules of practice, defendant 
may support his motion to vacate or set aside an 
order of arrest with affidavits,®7 which plaintiff may 
oppose with affidavits tending to prove any ground 
of arrest recited in the order,®s but, under some stat¬ 
utes at least, no other.®® There is authority for the 


87. Warner v. Bates, supra. 

*<Tlie reason, of the rule is that it 
calls upon the judge hearing the mo¬ 
tion to prejudge the whole case 
against the plaintiff, if he vacates the 
order on such proofs.”—^Warner v. 
Bates, 43 N.W. 957, 75 Wis. 278, 287. 

88. Peck V. Lombard, 22 Hun (N.T.) 
63—Welch V. Winterburn, 14 Hun 
(N.T.) 618—5 C.J. p 514 note 33, p 
519 note 13. See also 5 C.J. p 513 
note 32. 

88. Federal Chemical Co. of Nitro v. 
Stern, 205 N.T.S. 908, 209 App.Div. 
894. 

90. Liddell v. Paton, 7 Hun 195, ap¬ 
peal dismissed 67 N.T. 393—5 C.J. 
p 510 note 82. 

91. Peel V. Elliott, 7 Abb.Pr.(N.T.) 
433, 16 How.Pr. 485. 

98. Heyman v. Mittelstaedt, 2 N.T. 
St. 645—Smith v. Spalding, 30 How. 
Pr.CN.T.) 339. 

9a Chaine v. Coffin. 17 Abb.Pr.(N. 

6 O.J.S.--i4 


T.) 441—^Warren v. Wendell, 13 

Abb.Pr.(N.T.) 187. 

94. Clark v. Pinckney, 50 Barb.(N. 

T.) 226—5 C.J. p 520 note 24. 

95. In. New York 

(1) The view has been expressed 
that, where an order of arrest is 
founded on extrinsic facts wholly un¬ 
connected with the right of plaintiff 
to maintain the action, the burden of 
proof rests on plaintiff, and conse¬ 
quently, if the affidavits on the part 
of defendant deny positively the im¬ 
puted fraud, and the question wheth¬ 
er or not any fraud was committed 
or intended remains in doubt, on the 
whole evidence, defendant is entitled 
to his discharge.—^Republic of Mex¬ 
ico V. De Arangoiz, 12 N.T.Super. 634 
—5 C.J. p 520 notes 21, 22. 

(2) Some cases have apparently 
required defendant to establish the 
fact that the ground for arrest did 
not exist.—Whitmore v. Van Steen- 
bergh, 2 Thomps. & C. 668—Chitten¬ 
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den V. Hubbell, 6 Abb.Pr. 319 note— 
Phillips V, Benedict, 20 How.Pr. 265, 
affirmed 12 Abb.Pr. 355. 

98. Henry v. Flanagan, 1 Kulp 
(Pa.) 352. 

97. Harriss v. Sneeden, 7 S.E. 801, 
101 N.C. 273—5 C.J. p 521 note 27. 

98. Ex p. Boyd, 134 P. 455, 36 Nev. 
162, Ann.Cas.l915A 1277—5 C.J. p 
521 note 28. 

99. In. New Tork 

(1) The above was the rule under 
earlier code provisions.—^Evans v. 
Holmes, 46 How.Pr. 515—Cady v. 
Edmonds, 12 How.Pr. 197. 

(2) Civ.Pract.Act § 845 provides 
that, when new proof is permissible 
as a matter of course, under § 844, 
in opposition to a motion to vacate, 
the court or judge may limit such 
proof to matters tending to sustain 
a ground of arrest recited in the or¬ 
der when the substantial rights of 
defendant shall so require. 
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view that all statements contained in the additional 
affidavits served by plaintiff which are not in reply 
to the affidavits served by defendant must be disre- 
garded,! and that the additional evidence admissible 
is confined to the proof or disproof of the facts al¬ 
leged in the original affidavit and may not include 
new matter since transpiring.2 Under some statutes, 
where defendant files affidavits in support of his 
motion to vacate the order of arrest, plaintiff’s com¬ 
plaint may be introduced in evidence to sustain the 
order,3 and, where defendant on affidavit moves to 
vacate an order of arrest which was granted on the 
ground of fraud in contracting the obligation on 
which the action is brought, evidence of other con¬ 
temporaneous frauds committed by defendant is ad¬ 
missible, from its tendency to sustain the original 
charge of fraud and to determine to which of the 
parties, in case of conflicting affidavits, credence 
should be given.'* Where defendant files affidavits in 
support of his motion, new proof supporting the 
order may be received, even after the argument, and 
submission to the court, of the motion to vacate, or at 
any time before a decision on the motion.^ 

Under some statutes, where defendant moves to 
vacate on the original papers alone, he thereby ad¬ 
mits, for the purposes of the motion, the truth of 
plaintiff’s allegations of fact and the fair inferences 
to be drawn therefrom;^ and defendant cannot file 
counter affidavits the only question which arises is 
whether or not the original papers authorize the 
arrest.^ In New York, where defendant moved to 
vacate on the papers on which the order of arrest 
was granted, pursuant to the provisions of section 508 
of the Code of Civil Procedure that an application 
to vacate an order of arrest may be founded only 


on the papers on which the order was granted, and 
that in such case the application must be heard on 
those papers only, new affidavits could not be read 
by plaintiff in opposition to the motion.^ Under the 
provision of the Civil Practice Act § 822 that, where 
the application is made on notice, the provisions of 
the act shall not prevent the court or judge, in fur¬ 
therance of justice, from allowing new proof in be¬ 
half of the party opposing the application, to super¬ 
sede or supply defects in the original proof, although 
the application to vacate is founded only on the papers 
on which the order or warrant was granted, the court 
has permitted plaintiff to present additional affidavits 
in support of the order of arrest.^® 

Under a statute placing certain restrictions on the 
issuance of a capias ad respondendum with certain 
specified exceptions, an affidavit of the cause of ac¬ 
tion, which, under the statute, must be filed with the 
prsecipe in order to show that the case is within one 
of the exceptions, may be considered in determining 
a motion to set aside a capias ad respondendum.^^ 

(5) Weight and Sufficiency of Evidence 

In general the question as to the existence of the 
ground of arrest is determinable on the weight of the 
testimony. 

In general the existence or nonexistence of a 
ground of arrest, like any other fact, must be decided 
by the weight of testimony.l2 Where defendant 
moves on the merits to vacate the order of arrest, 
the affidavit or other evidence on which the order 
was granted is in general prima facie sufficient to 
sustain the order.^^ Defendant’s evidence should 
sufficiently meet that on which the order was grant- 


1. Davis V. Cardue, 38 S.C. 471, 17 

S. B. 247. 

2. Devries v. Summit, 86 N.C. 126. 

3. Ensig^n v. Nelson, 1 N.Y.S. 685, 

48 Hun 215, 14 N.T.Civ.Proc, 438, 
21 Abb.N.Cas. 321, affirmed 20 N. 
E. 416, 112 N.T. 674. 

4. Scott V. Williams, 14 Abb.Pr.CN. 

T. ) 70, 23 How.Pr. 393. 

B. Ensign v. Nelson, 1 N.Y.S. 685, 

49 Hun 215, 14 N.Y.Civ.Proc. 438, 
21 Abb.N.Cas. 321, affirmed 20 N.E. 
416, 112 N.Y. 674. 

6. Philipps V. Wortendyke, 31 Hun 
192, appeal dismissed 95 N.Y. 673— 
Boyer v. Penn, 43 N.Y.S. 633, 19 
Misc. 128—^Martin v. Lynch, 35 N. 
Y.S. 135, 14 Misc. 41—5 C.J. p 521 
note 32. 

7. Adams v. Mills, 3 How.Pr. (N.Y.) 
219—5 C.J. p 521 note 32. 

8. Nev.—^Ex parte Boyd, 134 P. 455, 
36 Nev. 162, Ann.Cas.l915A 1277, 


N.Y.—^Martin v. Vanderlip, 3 How. 
Pr. 265. 

8. Maniscalco v. Slaraowitz, 108 N. 
Y.S. 65, 123 App.Div. 690—5 C.J. 
p 521 note 34, 

10. Bussell V. Porter, 142 N.E. 308, 
236 N.Y. 619, affirming 196 N.Y.S. 
429, 203 App,Div. 880—^Auditore v. 
Cantanzaro, 192 N.Y.S. 191, 117 
Misc. 253. 

Statutes considered 
In reaching the above conclusion in 
a case in which the order of arrest 
was obtained and the motion to va¬ 
cate was made before the Civil Prac¬ 
tice Act took effect, the court con¬ 
sidered and gave effect to Civ.Pract 
Act § 822, and, in connection there¬ 
with, considered in detail Code Civ. 
Proc. § 3352 and Civ.Pract.Act §§ 
1569, 1573.—^Auditore v. Cantanzaro, 
192 N.Y.S. 191, 117 Misc. 253. 

Nature of new proof 
The above provision authorizes 
proof by new affidavits, showing a 
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right to arrest, where such proof was 
lacking in the original papers.—^Aud¬ 
itors V. Cantanzaro, 192 N.Y.S. 191, 
117 Misc. 253. 

11. Sobolewski v. German, 127 A. 
49, 2 W.W.Harr.(Del.) 640. 

12. Southworth v. Reslng, 3 CaL 377 
—5 C.J, p 522 note 35. 

13. Gardner v. O’Connell, 5 La.Ann. 
353—5 C.J. p 522 note 36. 

Showing held sufficient 
In an action for criminal conver¬ 
sation, it was held that the facts 
which were not controverted were 
sufficient to withstand a motion to 
vacate on the alleged ground that 
plaintiff could not succeed in the ac¬ 
tion.—^Von Borstel v. Kranz, 215 N. 
Y.S. 241, 216 App.Div. 392. 

Original papers supplemented hy 
additional affidavits held sufficient to 
uphold order of arrest.—Russell v. 
Porter, 142 N.E. 308, 236 N.Y. 619, 
affirming 196 N.Y.S. 429, 203 App. 
Div. 880. 
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ed.i4 In general, however, the order will he va¬ 
cated where the preponderance of the evidence is 
in defendant’s favor.15 

According to some cases, including some New 
York cases, where the cause of action and the ground 
of arrest are identical, the court will not vacate 
an order of arrest on conflicting affidavits, as is 
shown above in § 73 f (2), and in some earlier New 
York cases a distinction has been made between cases 
in which the facts constituting the ground of arrest 
are extrinsic to those constituting the cause of ac¬ 
tion and cases in which the facts on which the order 
of arrest is issued and those constituting the cause 
of action are identical. In the former case the 
court, on a motion to vacate an order of arrest will 
pass on the facts in dispute and render judgment 
thereon according to the general rules of evidence 
governing the determination of questions of fact;i^ 
but, where the facts constituting the cause of ac¬ 
tion and those authorizing the arrest are identical, 
the evidence in favor of defendant necessary to 
cause the court to vacate an order of arrest must be 
such as would oblige the judge at the trial either to 
nonsuit plaintiff or direct a verdict for defendant,!^ 
or as would make it appear, with reasonable cer¬ 
tainty, that plaintiff cannot recover in the action.^^ 
Some cases, including a case in the appellate divi¬ 
sion of the supreme court have not, however, rec¬ 
ognized this distinction to the fullest extent at least, 
and have held or recognized that it is the duty of the 
court to examine the afiidavits and dispose of the 
case according to the preponderance of the proof 
contained in them, notwithstanding the order may 
have been granted on grounds identical with the 
cause of action set forth in the complaint^^ 


(6) Effect of Delay in Deciding Motion 

The fact that a decision of a motion to vacate an 
order of arrest is withheld does not necessarily terminate 
the proceeding or render it Ineffective. 

According to some cases, a proceeding by mo¬ 
tion to vacate an order of arrest is not terminated or 
rendered ineffective because the decision on the mo¬ 
tion is withheld beyond the time fixed by statute for 
rendering the decision,20 or until after final judgment 
is rendered.2l 

(7) Imposition of Terms on Granting Relief 

The court in vacating an order of arrest may impose 
terms provided defendant is not entitled to relief as a 
matter of right. 

When defendant is entitled as a matter of right 
to have an order of arrest vacated, the court has no 
power to impose a condition in granting the relief 
but, when an order of arrest or like process is void¬ 
able merely, because of technical defects or irregfular- 
ities, the court may impose proper and reasonable 
conditions.^S 

Barring action for damages. On vacating an order 
of arrest, the court sometimes imposes the condi¬ 
tion that defendant will not bring an action for dam¬ 
ages based on the wrongful arrest, as, for example, 
where the court is satisfied that the arrest was with¬ 
out malice, and on probable cause.24 Such condition 
may not be imposed, however, where defendant is 
entitled to have the order vacated as a matter of 
right.25 So a condition not to sue cannot be imposed 
where the order is set aside as void for want of ju¬ 
risdiction,26 where the order was void because issued 
before service of the summons,27 or where the ac¬ 
tion is not one in which an order of arrest can be is- 

sued.28 


14. Blwell V. Russell, 51 N.T.S. 964, 
29 App.Div. 436—5 C.J. p 522 note 
37. 

AjQBLdavits of defendant beld insnf- 
ficient to warrant vacation of order 
of arrest.—^Valentine v. Gonzalez, 179 
N.T.S. 711, 190 App.Div. 490, revers¬ 
ing 178 N.T.S. 289, 109 Misc. 175. 

15. La.—Gardner v. O'Connell, 5 La. 
Ann. 353. 

N.T.—Bonn v. Bloch, 13 N.T.Civ. 
Proc. 275. 

N.D.—^Thompson v. Thompson, 88 N. 

W. 565, 10 N.D. 564. 

5 C.J. p 511 ncte 96. 

le. Hoy V. Duncan, 33 N.T.Super. 
555—5 C.J. p 522 note 39. 

17. Barret v. Grade, 34 Barh.(N.T.) 
20—5 C.J. p 513 note 32, p 522 note 
40, p 612 note 10. 

18. McClure v. Levy, 22 N.T.S. 1006, 
68 Hun 525—5 C.J. p 513 note 32, 
p 522 note 40. 


Showing* held sufficient to author, 
ize vacation of order.—Nelson v. 
Blanchfield, 54 Barb.(N.T.) 630— 
Stewart v. Potter, 37 How.Pr.(N.T.) 
68 . 

19. Levy v. Bernhard, 37 N.T.S. 849, 
2 App.Div. 336, 3 N.T.Ann.Cas. 40 
—5 C.J. p 520 note 14 

20. Stafford v. Ambs, 8 Ahb.N.Cas. 
(N.T.) 237. 

21. N.T.—Kohn v. Burtnett, 59 How. 
Pr. 410. 

N.C.—^Allison v. Maddrey, 19 S.B. 
646, 114 N.C. 421. 

22. Tompkins v. Smith, 48 N.T.Su¬ 
per. 113, 1 N.T.Civ.Proc. 398, 62 
How.Pr. 499—5 C.J. p 523 note 49. 

23. Kimball v. Flagg, 8 N.T.S. 469, 

15 Daly 496—Chandler v. Breck- 
nell, 4 Cow. (N.T.) 49—5 C,J. p 
523 note 50. i 


24. Morange v. Waldron, 6 Hun(N. 
T.) 529—Salhinger v. Adler, 25 N. 
T.Super. 704—Alden v. Sarson, 4 
Abb.Pr.(N.T.) 102—Northern R. 

Co. V. Carpentier, 4 Abb.Pr.CN.T.) 
47—Stewart v. Potter, 37 How.Pr. 
(N.T.) 68—^Merchants’ Bank v. 

Dwight, 13 How.Pr. (N.T.) 366— 
Wilder v. Guernsey, 19 Alb.L.J, 
(N.T.) 401—^Brophy v. Rodgers, 7 
N.T.Leg.Obs. 152—^Houget v. Levy, 
1 N.T.Month.L.Bul. 10—5 C.J. p 
523 note 51. 

28. Marks v. Goetchius, 112 N.T.S. 
1009, 60 Misc. 143—5 C.J. p 523 note 
52. 

28.. Faulkner v. Morey, 22 Hun (N. 
T.) 379—^Marks v. Goetchius, 112 
N.T.S. 1009, 60 Misc. 143. 

27. Lee v. Averill, 4 N.T.Super. 621. 

28. Tompkins v. Smith, 1 N.T.Civ. 
Proc. 398, affirming 62 How.Pr. 499. 
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Furnishing security* On vacating an order of 
arrest on the ground that plaintiff was sufficiently 
protected by a warrant of attachment which had also 
been issued and executed in the action, the court 
imposed the condition that defendant should give 
satisfactory security by bond or otherwise where 
there was a question as to the ownership of the prop¬ 
erty attached.2^ 

g. Second Motion 

A motion to vacate may be renewed only on leave 
of court and on different facts. 

According to some cases, where a motion to vacate 
an order of arrest has been denied, it cannot be re¬ 
newed without leave of court, and the renewal should 
be based on new facts discovered since the motion 
was made, or subsequently arising.30 

Where a motion to vacate is denied, with leave 
to renew, the time within which an application to 
vacate must be made is not extended and a second ap¬ 
plication made after the expiration of the time pre¬ 
scribed by statute comes too late.^l 

§ 74. — Operation and Effect 

Where a writ of capias ad respondendum Is quashed 
as a capias because of a defective or insufficient affi¬ 
davit, the writ may be permitted to operate as a sum¬ 
mons. 

Where the action is begun by a writ of capias re¬ 
spondendum and the capias is quashed for a defect 
in, or for insufficiency of, the affidavit, it does not 
necessarily follow that the action should be dismissed, 
but the writ may operate as a simple summons.32 
Where the cause of action and the ground of arrest 
are identical, and the order of arrest is vacated on 
motion involving a trial on the merits, plaintiff is still 
entitled to try the merits of his cause of action before 
judge and jury.^s 

Even though an order of arrest is not void but void¬ 
able merely, when it is set aside it ceases to be a 
shield and by relation is regarded as invalid from its 
origin.5^ 

§ 75. Discharge on Motion 

Questions which commonly arise in respect of dis¬ 


charging defendant in a civil action from arrest or 
imprisonment, on motion, have reference to the 
grounds for discharge (infra § 76), the motion and 
the proceedings thereon (infra § 77), or the opera¬ 
tion and effect of discharge (infra § 78), 

§ 76. - Grounds 

a. Insufficiency of affidavit 

b. Nonexistence of ground for arrest 

c. Privilege or exemption 

d. Insanity 

e. Infancy 

f. Wrongfully procuring presence of de¬ 

fendant 

g. Payment of debt and costs 

h. Taking benefit of insolvent or poor 

debtor laws 

i. Taking oath as to leaving state or as 

to possession of property in state 

j. Inability to produce property or give 

security 

k. Hardship to family of defendant 

l. Delay in proceedings 

m. Expiration of term for which impris¬ 

onment lawful 

n. Rendition of judgment 

a. Insufficiency of Affidavit 

Fatal defects in the affidavit on which the arrest Is 
based may be ground for discharge. 

The fact that the affidavit on which the arrest is 
based is fatally defective may be ground for dis- 
charge.25 So it has been held that a husband taken 
on a capias ad respondendum for his wife’s tort is 
entitled to discharge on common bail, where the affi¬ 
davit to hold to bail does not aver the husband’s pres¬ 
ence or consent.^^ 

b. Nonexistence of Ground for Arrest 

An effectual showing that the ground on which the 
arrest was made does not exist is ground for discharge. 

Defendant is entitled to be discharged from arrest 
when he has effectually disproved the existence of 
the ground upon which he was arrested.37 So where 
the cause of action for which defendant was ar- 


S&. Todd-Buick v. Smith, 192 N.T.S. 
459, 118 Misc. 102, affirmed 194 N. 
T.S. 985. 

SO. Butts V. Burnett, 6 Abb.Pr.(N. 

S. )(N.T.) 302—Smith v. Spaldingr, 
30 How.Pr.(N.T.) 339—^Lovell v. 
Martin, 21 How.Pr. (N.T.) 238—5 
C.J. p 528 note 56. 

$1. Mills V. Kodewald, 13 Hun (N. 

T. ) 439—Wheeler v. Brady, i Hun 
(N.Y.) 847. 


32. Mich.—First Nat. Tire & Reliner 
Co. V. Johnson, 181 N.W. 978, 213 
Mich. 442—H. J. Cheney Co. v. All- 
geo, 130 N.W. 693, 165 Mich. 384. 

N.J.—Vitalano v. Roffo, 130 A. 815, 3 
N.J.Misc. 1130. 

33. Stromherg v. Maister, 68 N.T.S. 
392, 34 Misc. 810. 

34. Heintz V* Christmaxi, 9 Ky.L. 
107. 


35. Ga.—^Harper v. Jeffers, 78 S.B. 
172, 139 Ga. 756. 

Mich.—Conrad v. Van Buren Cir. 

Judge, 108 N.W. 347, 144 Mich. 492. 
Pa.—Sacchetti v. Paretto, 24 Pa.Dist. 
812. 

6 C.J. p 514 note 44. 

36. O’Connor v. Welsh, 29 Wkly.N. 
C.(Pa.) 92—EReader v, Rosendale, 
21 Wkly.N.C.(Pa.) 153. 

37. Tennent v. Weymouth, 25 Kan. 
21—5 C.J. p 615 note 52. 
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rested has been subsequently extinguished or modified 
so that a valid cause for arrest no longer exists de¬ 
fendant may be entitled to be discharged.^^ 

Under some statutes where, after defendant’s ar¬ 
rest, a complaint is served which contains no allega¬ 
tion of fraud, the judgment is not based on fraud, 
and no body execution is issued, defendant is en¬ 
titled to discharge.2^ 

c. Privilege or Exemption 

The fact that defendant is privileged from arrest is 
ground for discharge. 

A defendant who is privileged from arrest is in 
general entitled to his discharge on motion.-^<> So 
there is authority for the view that a married woman 
is entitled to discharge on common bail'll It has 
been held that, defendant does not waive the right 
to discharge by controverting generally the facts 
and circumstances on which the warrant of arrest 
was issued and giving a recognizance and bond.^2 
Where, however, a party is arrested in two cases, 
in only one of which he is privileged from arrest, 
a motion to discharge him entirely from custody is 
properly overruled.^^ 

In an early case it was held that a justice of the 
supreme court of the United States, who had been 
arrested on a capias ad respondendum, issued out of a 
state court in a case of which the federal courts did 
not have jurisdiction, was not entitled to discharge 
on common bail.^^ 

d. Insanity 

At common law the Insanity of defendant is not 
ground for discharge. 

At common law a defendant cannot be discharged 
from arrest and imprisonment in a civil suit on the 
ground that he was insane at the time of the arrest 
or became so afterward.'^s The right to discharge 


§ 76 

on the ground of insanity, in accordance with an ap¬ 
plicable statute, has been recognized.*^® 

e. Infancy 

Infancy of defendant has been regarded as a ground 
for discharge, but there is authority for the opposing 
view. 

While the infancy of defendant has been regarded 
as a ground for discharge,it has been held that, 
where there is no charge of fraud on the part of 
plaintiff to induce defendant to contract the indebt¬ 
edness involved, the court will not discharge de¬ 
fendant summarily on the ground of infancy.^® 

f. Wrongfully Procuring Presence of Defendant 

The fact that defendant was Inveigled or enticed, or 
illegally brought, Into the Jurisdiction for the purpose 
of subjecting him to arrest is ground for discharge. 

The fact that defendant was inveigled or enticed, 
or was illegally brought, into the jurisdiction for the 
purpose of subjecting him to arrest is ground for 
discharging him from arrest or for setting aside 
the service of the order of arrest and a like rule 
has been applied where defendant has been wrong¬ 
fully arrested on criminal process merely for the 
purpose of detaining him until he can be arrested 
on civil process.®® 

g. Payment of Debt and Costs 

Defendant is entitled to his discharge where the debt 
and costs have been paid to plaintiff. 

If the debt and costs in an action have been paid 
to plaintiff, defendant is entitled to be discharged.®^ 

h. Taking Benefit of Insolvent or Poor Debtor 

Laws 

Defendant may be entitled to discharge on due com- 
pliance with Insolvent or poor debtor laws. 

Subject to certain qualifications and limitations, 
a debtor arrested on mesne process may apply for his 
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88l Ga.—Southern Express Co. v. 
Lynch, 65 Ga. 240. 

N.Y.—Poxell V. Fletcher, 11 Hun 643. 
N.C.—Claflin v. Underwood, 75 N.C. 
485. 

39. Harris v. Cone, 10 How.Pr.(N. 
T.) 259. 

40. Smith v. Jones, 76 Me. 138, 49 
Am.R. 598—5 C.J. p 472 note 12. p 
514 note 41. 

41. Waters v. Drayton, 15 Phila. 
(Pa.) 72. 

Arrest of female on mesne process 
(1) In an early case it was said 
that in England the law was well set¬ 
tled that if a wife was arrested on 
mesne process she might be dis¬ 
charged on common hail.—Common¬ 
wealth V. Badlam. 9 Pick. (Mass.) 362. 


(2) In another case, in referring to 
early rules, it was said: *Tf a mar¬ 
ried woman be sued as such jointly 
with her husband, and be arrested 
alone, on mesne process issued 
against both, she will be entitled to 
be discharged on common bail; or if 
she be arrested on similar process 
with her husband, she will still be 
discharged; but the husband must 
remain in custody until he puts in 
special bail for both. Or if she be 
sued as a feme sole, she will be dis¬ 
charged on common bail, unless it 
appears that she has represented her¬ 
self to be a feme sole.”—^Hovey v. 
Starr, 42 Barb.(N.Y.) 435, 438. 

42. Robinson v. Rivers, 9 Abb.Pr.(N. 

S.) (N.Y.) 144—5 C.J. p 614 note 

41 Cb]. 


43. Crocker v. Duncan, 6 Blackf. 
(Ind.) 278. 

44. Grata v. Wilson, 6 N.J.Law 419. 

45. Bush V. Pettibone, 4 N.Y. 300, 

46. Bush V. Pettibone, supra—5 C.J. 
p 462 notes 95, 96. 

47. Henry v. Smith, 3 N.C. 54. 

43. Clemson v. Bush, 3 Binn.(Pa.) 
413. 

49. Smith v. Meyers, 1 Thomps. & 

C.(N.Y.) 665—^Higgins v. Dewey, 27 
Abb.N.Cas.(N.Y.) 81—Goupil v. 

Simonson, 3 Abb.Pr.(N.Y.) 474— 
5 C.J. p 511 note 98. 

50. BenninghofC v. Oswell, 37 How. 
Pr.(N.Y.) 235—5 C.J. p 512 note 99. 

51. Nelson v. Blanchdeld, 54 Barb. 
(N.Y.) 630—5 C.J. p 514 note 50. 
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discharge under the insolvent or poor debtor laws 
by taking the oath for the relief of poor debtors,62 
and making a true and full disclosure of his estate, 
and surrendering it for the benefit of his creditors.62 
The right of nonresident debtors to claim the benefit 
of statutes here considered has been recognized.®^ 

Defendant who is not in custody or confinement 
is not entitled to discharge where the applicable stat¬ 
ute makes the right to discharge depend on the fact 
that he is in confinement or custody.®® 

The right of defendant to take the oath under some 
insolvent debtors’ acts has been denied where he has 
been voluntarily discharged from arrest by plain¬ 
tiff even though defendant had given a bond for the 
prison limits and filed his schedule.®® A defendant 
who is in custody under the original arrest, by rea¬ 
son of his surrender to the sheriff after having given 
a bail bond for his appearance, is in a position to 
apply for the benefit of the insolvent laws.®*^ It has 
also been held that a defendant who is in the custody 
of his bail is in custody under an arrest which will 
entitle him to the benefit of some statutes.®® 

A discharge will not be granted where the case 
falls within a statutory exception, as, for example, 
where malice was the gist of the action in which the 
arrest was made,®® where fraud on the part of the 
applicant is shown,®® or where there has been a trans¬ 
fer of property or the giving of a preference under 
the circumstances described in the statute.®^ 

The right of an insolvent debtor to claim exemp¬ 
tion from arrest by application to court, under some 


statutes, extends only to those debtors whose debts 
arise out of contracts previously made.®® 

Where the applicable statute authorizes relief by 
taking the poor debtor’s oath only where defendant 
is imprisoned for ‘^debt,” defendant in an action for 
deceit, who is committed for lack of bail, is not en¬ 
titled to take the oath and obtain his release.®® Fur¬ 
thermore, defendant in an action for deceit, who is at 
liberty on bail, is not entitled to take the oath under 
such statute, after verdict for plaintiff and before 
the entry of judgment.®^ 

Under some statutes, a notice that defendant de¬ 
sires to take the oath for the relief of poor debtors 
has been regarded as sufficient, in respect of the de¬ 
scription of defendant, where it describes him by ei¬ 
ther of two names by which he is in fact known.®® 
Under an early statute in Ohio the application of 
a debtor in custody for relief under the act for the 
relief of insolvent debtors was ex parte and it was 
only after the petition was filed, the order made, and 
the bond taken, that notice of the proceedings was 
to be given.®® 

There should be due compliance with statutory re¬ 
quirements as to the inventory of defendant’s prop- 
erty.®7 

In some cases the view was taken that an ap¬ 
plication for discharge from arrest or on common 
bail would be granted when and only when the courts 
of the state or jurisdiction in which the discharge 
from imprisonment, under an insolvent act, was giv¬ 
en, would give like effect to a discharge under the 


52. Conn.—Wolcott v. Johnson, 5 
Conn. 202. 

Mass.—^Mann v. Cook, 81 N.E. 286, 
195 Mass. 440—^Horton v. Weiner. 
124 Mass. 92. 

R.I.—^Minikowsky v. Bliss, 90 A. 209, 
36 R.I. 294. 

5 C.J. p 515 note 57. 

Place of taklngr oath 
The necessity for taking the oath 
within the limits of the prison has 
been denied under some statutes.— 
Commonwealth v. Alden, 14 Mass. 
388. 

53. Compton v. Calvert, 72 A. 29, 77 
N.J.Law 358^—5 C.J. p 515 note 58. 

54. N.C.—^Burgwyn v. Hall, 13 S. 
E. 222, 108 N.C. 489. 

Pa.—Croxairs Case, 1 Binn. 589. 

55. In re Brixsh, 6 N.J.Law 404—5 
C.J* p 515 note 69. 

56. Clarke v, Simpson, 26 S.C.L. 286, 

W. Dalbey v. Lowenstein, 34 N.J. 
Law 465. 

58. Levy v. Arnsthall, 10 Gratt,(51 
Va.) 641. 


59- Penoyer v. People, 105 IlLApp. 
481—5 C.J. p 515 note 61. 

60. Horton v. Weiner, 124 Mass. 92 
—5 C.J. p 516 note 62. 

61. Bui winkle v. Grube, 39 S.C.L. 
286—5 C,J. p 516 note 64. 

Illegal transfer or preference not 
shown.—^Bulwinfcle v. Grube, 39 S.C. 
L. 286. 

62. In re Perine, 287 N.T.S. 535, 
158 Misc. 597. 

In Hew ITorlc the provisions of 
Debtor and Creditor L. §§ 100, 101, 
for the exemption from arrest of an 
insolvent debtor, on application to 
court as specified in the statute, ap¬ 
ply only to those debtors whose debts 
arise out of contracts previously 
made.—In re Perine, 287 N.T.S. 535, 
158 Misc. 597. 

63. Singer Sewing Machine Co. v. 
Choquet, (R.I.) 94 A. 86—^Matter of 
Payton, 7 II.L 153. 

64. Smith v. Superior Court, 106 
A. 305, 42 H.L 246. 
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Construction of statute 
The above conclusion was reached 
in holding that the provision of Gen. 
L.(1910) c 326 § 1, that any person 
imprisoned for debt may apply to 
take the poor debtor’s oath, does not 
include a demand in an action for de¬ 
ceit before Judgment thereon, and in 
holding further that the words ’’debt” 
and “demand" as used in § 12 were 
intended to cover the actions refer¬ 
red to in § 1.—Smith v. Superior 
Court, 106 A. 305, 42 R.I. 246. 

65. Toung V. Jewell, 87 N.E. 604, 
201 Mass. 385. 

66. Loines v. Philips, 2 Ohio 313. 

67. Burns v. Baker, Col. & C.Cas.(N. 
T.) 78, 1 Johns.Cas. 134—5 C.J. p 
516 note 63. 

impeaching inventory 
Where defendant was not brought 
up on his application for discharge 
until the last day of the term and 
plaintiff. then sought to oppose the 
discharge on an aflidavit showing a 
ground for impeaching the inventory, 
the case was remanded to the next 
term.—^Marscroft v. Butler, 2 Cai. 
(N.T.) 99. Col. & C.Cas. 366. 
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insolvency law of the state or jurisdiction in which 
the present application for discharge from arrest or 
on common bail was made.^^ The right to discharge 
because of a discharge under the insolvency laws of 
another jurisdiction was not recognized in all juris¬ 
dictions.®^ 

While the right to a discharge in the federal court, 
on the ground that defendant has been discharged 
from imprisonment and arrest under the insolvent law 
of the state in which the court is located, has been 
denied on the ground that the discharge under the 
insolvent act was a discharge of the person only,70 
the right to discharge was upheld where the dis¬ 
charge from imprisonment under the state insolvent 
act involved the debt for which the debtor was sub¬ 
sequently arrested in an action in the federal court 
The right to discharge on common bail because of 
the discharge under the state insolvency act was 
denied where the debt involved was contracted and 
was payable beyond the seas.'^^ 

Certain questions as to the propriety of an arrest 
after discharge, under an insolvency act, from im¬ 
prisonment or arrest are considered supra § 29. 

Under the act of congress of March 2, 1867 [14 
U.S.St at L. p 543 c 180; 28 U.S.C.A. § 844] a de¬ 
fendant in custody on mesne process issuing from a 
federal court could obtain a discharge by taking ad¬ 
vantage of the local state insolvency or poor debtor 
laws,*^® even though, it was held, the United States 
was plaintiff in the action in which the arrest was 
made.74 

Questions as to bonds or recognizances given in 
connection with the release of poor or insolvent 
debtors are considered below in §§ 80, 81. 


L Taking Oath as to Leaving State or as to Pos¬ 
session of Property in State 

Under some statutes defendant may be entitled to 
his discharge on taking an oath that he does not intend 
to leave the state or that he has no property within the 
state subject to execution. 

Courts give effect, as duly construed, to statutes 
which permit the discharge of defendant on taking 
oath that he does not intend to leave the state,or 
that he has no property within the state subject to 
execution.*^ ® 

Under some statutes a second application by the 
debtor to take the oath that he does not intend to 
leave the state is not permissible after a similar ap¬ 
plication has been denied,77 even though the decision 
on the first application was by default on the debtor’s 
failure to appear.^S 

j. Inability to Produce Property or G-ive Security 

In ball trover, under the Georgia statute, defendant 
is entitled to discharge on a satisfactory showing that 
he is unable to produce the property or to give security. 

In bail trover, under the Georgia statute, defendant 
is entitled to be discharged upon a satisfactory show¬ 
ing of inability to produce the property or to give 
security therefor.Under the provision of such 
statute permitting defendant ''held in imprisonment” 
in a bail trover action to apply for a discharge, de¬ 
fendant may apply for his discharge where he is re¬ 
strained of his personal liberty,®® or is confined or 
detained against his will.®^ 

Under the above statute anything which shows 
with full certainty that plaintiff’s affidavit that the 
property is in the possession, custody, or control 
of defendant is not true in fact should be deemed a 
satisfactory reason for not producing the property. 


68. Walsh V. Nourse, 5 Binn.(Pa,) 
381—6 C.J. p 896 note 91. 

69. Sicard v. Whale, 11 Johns. (N.Y.) 
194_6 C.J. p 896 note 92. 

70. Webster v. Massey, (Pa.) 29 F. 
Cas.No.17,336, 2 Wash.C.C. 157. 

71. Read v. Chapman, (Pa.) 20 F. 
Cas.No.11,605, 1 PetC.C. 404. 

72. Campbell v. Claudius, (Pa.) 4 F. 
Cas.No.2,356, 1 PetC.C. 484. 

73. U. S. V. TeUow, (D.C.Mass.) 28 
F.Cas.No.16,456, 2 Lowell 159—5 
C.J. p 516 note 67. 

74. U. S. V. Tetlow, supra. 

75. Tounir V. Jewell, 87 N.E. 604, 
201 Mass. 385—5 C.J. p 515 note 53. 

76. Ala.—^Goldsmith v. Lang, 25 Ala. 
486. 

<ja.—Coleman v. Dickerson, 10 Ga. 
551. 


Mass,—^Horton v. Weiner, 124 Mass. 
92. 

77. Henshaw v. Cotton, 127 Mass. 
60. 

78. Collins v. Hardy, 35 N.E. 862, 160 
Mass. 317. 

79. Hinson v. Battle, 56 S.E. 489, 
127 Ga. 459—5 C.J. p 514 note 48. 

Discharge properly denied 
An application for release without 
security, under Civ.Code (1895) § 
4608, should be denied where appli¬ 
cant had carried the property beyond 
the state line and left it in the cus¬ 
tody of another, but in his own con¬ 
trol, for the purpose of keeping such 
property beyond the jurisdiction and 
not producing it.—^Hinson v. Battle, 
56 S.E. 489, 127 Ga. 459. 

Finding insufficient to warrant dis¬ 
charge 

A finding that defendant could not 
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produce the property but could give 
the security required by law was in¬ 
sufficient to warrant discharge,— 
Shinholser v. Jordan, 41 S.E. 610, 
115 Ga. 462. 

Discharge and award of costs 
Where a defendant, imprisoned in 
an action of trover where bail was 
required, was unable to produce the 
property or to give security for the 
eventual condemnation money, it was 
proper to discharge him on his own 
recognizance, and to award the costs 
of the proceeding against plaintifC.— 
Garrett v. Underwood, 27 S.E. 665, 
102 Ga. 558. 

80. Savannah Guano Co. v. Stubbs, 
75 S.E. 433, 138 Ga, 409—6 C.J. p 
514 note 38. 

81. Everett v. Holcomb, 58 S.E. 287, 
1 6a.App. 794. 



AEBE8T 


6 C.J.S. 


§ 76 


unless it affirmatively appears that since such af¬ 
fidavit was made defendant has acquired the power 
to produce it.S2 a satisfactory reason for the non¬ 
production of the property does not mean that the 
inability to produce it should be the result of mis¬ 
adventure or of blameless conduct on the part of 
defendant, but only that such condition has continued 
to exist without any fault on the part of defendant 
since the process was sued out.^S An existing phy¬ 
sical impossibility, at the time of the suing out of 
the bail trover process, to produce the property, and 
the continued existence of such impossibility, with¬ 
out any fault or misconduct on defendant’s part since 
that time, should be deemed a satisfactory reason for 
the nonproduction of the property.^^ The mere fact 
that the property may originally have wrongfully 
been taken is not ground for denying a discharge.S5 

Other questions as to bail trover proceedings are 
considered in §§ 344-384 of the title Replevin [65 
CJ. p 158 note 30-p 178 note 20]. 

k. Hardship to Family of Defendant 

Hardship to the family of defendant is not ground for 
discharge if there is no statutory provision for discharge 
on that ground. 

Hardship to the family of defendant because of 
his imprisonment is not ground for discharge in the 
absence of a statutory provision for discharge be¬ 
cause of such hardship.S6 

l. Delay in Proceedings 

In the absence of statute or rule of court to the con¬ 
trary, plaintiff's delay in filing his declaration does not 
entitle defendant to his discharge. Some statutes au¬ 
thorize the discharge of defendant for plaintiff's delay 
in the prosecution of the action or for his failure to en¬ 
ter judgment, or issue execution within a prescribed 
time. 

While it has been stated that it was the practice 


of the king^s bench that if the declaration was not 
delivered to a defendant prisoner in due time, defend¬ 
ant might be discharged by supersedeas, on filing 
common bail, or entering a common appearance,^7 
in the absence of statute or rule of court to the con¬ 
trary a defendant imprisoned in a civil action is not 
entitled to his discharge on account of plaintiff’s delay 
in filing his declaration. a motion to discharge 
from arrest for failure to serve the complaint has 
been denied where an extension of time to serve the 
complaint is granted on showing of a reasonable ex¬ 
cuse for failure to serve.^^ 

Various statutes have authorized the dischai^ge 
of defendant for plaintiff’s failure to take, within 
the time prescribed by law, the proper steps requir¬ 
ed 01 him in the conduct and trial of the action 
A statutory provision for the discharge of defend¬ 
ant if plaintiff unreasonably delays the trial of the 
action has been construed to apply to a case where 
there has been a positive act in the way of obstruction 
and not where there has been mere neglect on the 
part of plaintiff to proceed.9i 

Some statutes authorize the discharge of defendant 
if plaintiff fails to enter judgment within a specified 
period but permit the court to deny the applica¬ 
tion for discharge on a showing of sufficient cause 
why the application should not be granted.^^ A stat¬ 
utory provision for the discharge of defendant if 
plaintiff neglects to enter judgment within a specified 
time after it is in his power to do so, does not, it has 
been held, entitle defendant imm.ediately to be re¬ 
lieved from arrest if an order of arrest is executed 
later than the time specified after it is within the 
power of plaintiff to enter judgment, in a case in 
which the order of arrest is issued and served after 
verdict but before final judgment, as permitted by 
statute.94 Under such statutory provision as to the 


82. Ragan v. Chicago Packing & 

Provision Co., 21 S.E. 143, 93 Ga. 
712. 

83. Ragan v. Chicago Packing & 

Provision Co., supra—^Wyatt v. Cit¬ 
izens’ & Southern Bank, 116 S.E. 
34. 29 Ga.App. 528. 

84. Warlick v. McLeod, 101 S.E. 128, 
24 Ga.App. 301—Marsh v. Ben H. 
Fletcher Co., 88 S.E. 416, 17 Ga. 
App. 735. 

85. Hinson v. Battle, 56 S.E. 489, 127 
Ga. 459. 

88. Pustet V. Twardowski, 155 N.T. 

S. 536, 92 Misc. 232. 

87. Judson V. Jones, 12 Wend, (N.T.) 
209. 

88. N.J.—Branson v. Shinn, 9 N.J. 
Law 1. 

Pa.—^Hind v. Thompson, 2 Miles 345. 

89. Ferris v. Soley, 23 How.Pr.(N. 

T. ) 422. 


90. Pope v. Hart, 35 Barb. (N.T.) 

630, 23 How.Pr. 215—Goff v. Char- 
lier, 89 N.T.S. 722, 44 Misc. 28, 15 
N.T.Ann.Cas. 112—^Judson v. Jones, 
12 Wend. (N.T.) 209—^Arnold v. 

Steeves, 10 Wend. (N.T.) 514—5 C. 
J. p 516 notes 69, 70. 

91. Goff V. Charlier, 89 N.T.S. 722, 
44 Misc. 28, 15 N.T.Ann.Cas. 112. 

Delay attributable to both parties 
Where neither party to an action 
in which defendant was held under 
an order of arrest filed a note of is¬ 
sue or served notice of trial, defend¬ 
ant, on his motion to vacate the or¬ 
der, cannot claim that plaintiff has 
unreasonably delayed the trial.—Goff 
V. Charlier, 89 N.T.S. 722, 44 Misc. 
28, 15 N.T.Ann.Cas. 112. 

92. Wasserman v, Benjamin, 84 N.T. 


S. 489, 88 App.Div. 1—Corley v. 
Griffin, 36 N.T.Super. 515—Carter- 
V. Loomis, 2 Abb.Pr.N.S.(N.T.) 295 
—5 C.J. p 516 note 71. 

93. Knight v. Vanderbilt, 18 N.T.S.- 
810—5 C.J. p 516 note 71 [c]. 

94. Wasserman v. Benjamin, 84 N.T. 
S. 489, 88 App.Div. 1. 

Within specified time after granting^ 
or executing order of arrest 
The view was taken that in such 
case plaintiff may defeat defendant’s 
right to relief by entering judgment 
within the specified time after it is- 
within plaintiff's power to do so, 
counting either from the date of 
the granting of the order of arrest 
or from the date on which such or¬ 
der was executed, no decision being 
necessary in the case under consider¬ 
ation as to which of the two dates- 
should be taken.—^Wasserman v. Ben¬ 
jamin, 84 N.T.S. 489, 88 App.Div. 1. 
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time for entering judgment defendant is not en¬ 
titled to discharge on the ground that plaintiff did 
not enter judgment in time, where a letter written by- 
defendant while under arrest may properly be treated 
as an answ^er so as to prevent default and to postpone 
the time for entry of judgment, and plaintiff entered 
judgment within the statutory period after the date 
on which it was within his power to do so as deter¬ 
mined by such postponement.^® 

There is authority for the view that at common law 
if plaintiff, who has obtained judgment against de¬ 
fendant prisoner, fails to charge such defendant in 
execution within two terms next after obtaining judg¬ 
ment, reckoning the term within which the judgment 
was obtained as one term, defendant may obtain his 
discharge.^® Some statutes authorize the discharge 
of defendant where plaintiff fails to charge defend¬ 
ant in execution within a prescribed time.^^ Under 
a statutory provision for the discharge of defend¬ 
ant if plaintiff neglects to issue execution against the 
body of defendant within a prescribed time, the view 
has been taken that in order to authorize a discharge 
there must have been a negligent omission to issue 
execution and that an omission from necessity is not 
sufficient.ss it has been held or recognized that such 
statutory provision does not apply where defendant 
has already been discharged on bail by giving an 
undertaking pursuant to another statutory provi¬ 
sion.^^ Furthermore some statutes refer only to 
relief from an order of arrest,^ and apply only when 
an order of arrest has been granted.^ A statutory 
provision for relief from imprisonment by virtue of 
an order of arrest where defendant has not been im¬ 
prisoned, if plaintiff neglects, to issue execution 
against the person of defendant within a specified 
time, does not apply where defendant has already 
been arrested under the order of arrest.® 
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Under some statutes defendant is entitled to his 
discharge where plaintiff is nonsuited for failure to 
appear.^ 

m. Expiration of Term for Which Imprisonment 

Lawful 

A motion for discharge Is a proper method for ob¬ 
taining relief under a statute limiting the duration of 
imprisonment under mesne process. 

Where there is a statute limiting the duration of 
imprisonment under mesne civil process, one who 
is entitled to relief thereunder may obtain it by mov¬ 
ing for his discharge.® 

n. Rendition of Judgment 

Mesne process under which an arrest is made is not 
terminated by final Judgment; defendant cannot acquire 
the right to discharge by confessing judgment. 

Mesne process under which an arrest has been 
made continues in force until the award and issu¬ 
ance of final process, and is not terminated by final 
judgment.® Accordingly defendant cannot acquire 
a right to be discharged by confessing judgment*^ 

I 77 , -Motion and Proceedings Thereon 

a. In general 

b. Jurisdiction 

c. Time of making 

d. Notice of motion or application 

e. Hearing and determination 

a. la General 

There should be strict compliance with statutory 
provisions prescribing the mode of proceeding to obtain 
a discharge. The petition for discharge should show 
affirmatively and clearly that the case is within the 
statute conferring the right to discharge. 

There should be strict compliance with the provi¬ 
sions of the applicable statute as to the mode of 


^5. Pustet V. Twardowski, 155 N.Y.S. 

536, 92 Misc. 232. 

«e. U. S. V. Griswold, (D.C.Or.) 11 

F. 807, 6 Sawy. 255. 

Seasonable time 

Before finally arriving at the con¬ 
clusion set forth in the above text, 
the court said: “In the absence of 
any statute directly authorizing the 
discharge of a defendant in arrest, 
who is not charged in execution with¬ 
in a certain time after judgment, the 
court might say that his discharge 
was contemplated by the law, and 
should be granted unless the plaintiff, 
within what might be considered a 
reasonable time, under the circum¬ 
stances, should charge him in execu¬ 
tion."—^U. S. V. Griswold, (D.C.Or.) 
11 P. 807, 812, 6 Sawy. 255. 


97. Rogow V. Clark, 81 N.Y.S. 682, 
40 Misc. 208—5 C.J. p 517 notes 72, 
73. 

98. New York Guaranty, etc., Co. v. 
Gleason, 53 How.Pr.(N.Y.) 122—5 
C.J. p 517 note 72. 

99. Hedges v. Payne, 32 N.Y.S. 969, 
85 Hun 377. 

Admission to jail liberties 
Where defendant was in close cus¬ 
tody at the time of entering up judg¬ 
ment against him, but was admitted 
to the jail liberties within three 
months thereafter, and was again 
surrendered into close custody by 
his bondsmen, he was not entitled 
to be discharged from custody on 
the ground of the failure of plaintiff 
to charge him in execution, under 2 
Rev.St. p 556 § 38, until three months 
after his surrender.—^Booth v. 
Barnes, 28 N.Y.Super. 640. 
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1. Redner v. Jewett, 25 N.Y.S. 273, 
72 Hun 598. 

2. People V. Gill, 83 N.Y.S. 135, 85 
App.Div. 192—Sweet v. Norris, 19 
Abb.N.C. 150, affirmed 45 Hun 595. 
affirmed 18 N.E. 481, 110 N.Y. 668 

3. Hedges v. Payne, 32 N.Y.S. 969. 
85 Hun 377. 

4. Dunham v, Solomon, 16 N.J.Law 
50. 

5. U. S. Bank v. Weisiger, (Ky.) 2 
Pet.(U.S.) 331, 7 L.Ed. 441. 

6. La.—State v. Judge Fourth Cit> 
Ct., 37 La.Ann. 386—State v. Or¬ 
leans Parish, 31 La.Ann. 799. 

Wis.—^In re Kindling, 39 Wis. 35. 

7. State V. Judge Fourth City Ct, 
37 La.Ann. 385—State v. Orleans 
Parish, 31 La.Ann. 799—^Anderson 
V. Brinkley, 1 La.Ann. 126. 
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claiming tlie right to discharge.* The petition for 
discharge should show affirmatively and clearly that 
the action in which the arrest is made is one in re¬ 
spect of which the right to discharge exists under 
the statute an allegation, which is a mere conclu¬ 
sion, that the case is within the statute is not suffi¬ 
cient. 

A federal statute giving effect to state laws con¬ 
taining provisions prohibiting imprisonment for debt 
and the like, in respect of process issuing out of fed¬ 
eral courts, (see supra § 24), applies, it has been 
held, so as to authorize the discharge of defendant 
on common bail, where under the applicable state 
law he was not subject to arrest, notwithstanding 
defendant had been arrested under process issued out 
of the federal court, and had given appearance bail, 
before the enactment of the federal statute.!^ 

b. Jurisdiction 

Under some statutes the Judge other than the one 
who issued the warrant may not discharge defendant. 
While authority to discharge on the ground that defend¬ 
ant was privileged as a suitor is not confined to the 
court from which process of arrest issued or in which 
defendant was a suitor, ordinarily the latter court is the 
more suitable forum. 

Under some statutes a judge other than the one 
who issued the warrant of arrest does not have ju¬ 
risdiction of the proceeding and may not discharge 
defendant.^^ 

A motion to discharge under some statutes, on 
the ground that plaintiff has failed to enter judgment 
within the time fixed by statute (see supra § 76), may 
be made before a judge within the county in which 
defendant is in custody,^* notwithstanding such 
county does not adjoin the district in which such 
action is triable.^^ 

The view has been taken that, in the absence of 
statutory authorization, a judge in chambers may not 
discharge defendant for plaintiff^s failure to file a 
declaration within the time fixed by statute.^® 

Privilege, Where defendant seeks his discharge 
on the ground that he was privileged from arrest 


because he was a suitor in a civil proceeding at the 
time of his arrest, the court from which the process 
of arrest issued has power to discharge.^® If, how¬ 
ever, a court is disposed to permit its process to be 
used in violation of such privilege, any other court 
with competent authority should interfere to correct 
the wrong.i7 While an appeal to the court in which 
defendant was a suitor, for discharge is not the sole 
remedy,!* there is authority for the view that that 
court is the more suitable forum in the ordinary 
case,!* especially where the two courts are in the 
same county or district.^* 

Insolvent debtor. An application for discharge as 
an insolvent debtor must be made to the proper court 
or officer.2! 

c. Time of Making 

An application for discharge should be made within 
the time prescribed by the applicable statute. 

There should be strict compliance with the pro¬ 
visions of the applicable statute as to the time for 
making application for discharge^^ and a motion 
to discharge is not available if not made within the 
prescribed time.^* Thus, where the statute provides 
for moving for discharge at the return term of the 
writ, a petition for discharge presented at a subse¬ 
quent term does not give jurisdiction to the court to 
grant a discharge.^^ 

A motion to discharge on common bail has been 
entertained at the appearance term notwithstanding 
defendant did not appear on the return date of a 
pluries capias and plaintiff had taken an assignment 
of the appearance bail bond.*^ In an early case 
the court declined to grant a motion for a rule to 
show plaintiffs cause of action and why defendant 
should not be discharged on common bail where such 
motion was made on the last day of the term.*^ 

The entry of bail by defendant who has been ar¬ 
rested on a capias ad respondendum does not pre¬ 
vent his resorting to a rule to show cause of action 
and why he should not be discharged on common 
bail.27 


Stevenson v. Smith, 28 N.H. 12. 

9. People V. Bancker, 5 N.T. 106. 

10. People v. Bancker, supra. 

11. Gray v. Munroe, (C.C.Ohio) 10 
P.Cas.No.5,724, 1 McLean 528. 

12. Morch v. Raubitschek, 28 A. 369, 
159 Pa. 559—5 C.J. p 618 note 88. 

L3. Sumner v. Osborn, 22 Hun (N. 

y.) 13. 

L4i Sumner v. Osborn, supra. 

15. Judson V. Jones, 12 Wend. (N.T.) 
209. 


16. Kinsman v. Reinex, 2 Miles 
(Pa.) 200. 

17. People V. Judge Detroit Super. 
Ct, 40 Mich, 729—5 C.J. p 517 note 
87 [d]. 

18. People v. Judge Detroit Super. 
Ct., supra. 

19. Kinsman v. Reinex, 2 Miles 
(Pa.) 200. 

2a Kinsman v. Reinex, supra. 

21. Ala.—^Hutchisson v. Governor, 
23 Ala. 809. 

Pa.—Croxall’s Case, 1 Binn. 589. 

5 C.J. p 516 note 66. 
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22. Stevenson v. Smith, 28 N.H. 12.. 

23. Perenga v. Moskowitz, (N.J. 
Sup.) 130 A. 814. 

24. Stevenson v. Smith, 28 N.H. 12^ 

25. Adams v. Brace, 1 Ohio Dec. (Re¬ 
print) 139, 2 West.L.J. 499. 

26. Borger v. Searle, (Pa.) 2 DalL 
(U.S.) 110, 1 L.Bd. 310. 

27. Guthan v. Gearhart, 23 Pa.Dist 
& Co. 709—Orzel v. Cominsky, 44- 
Pa. Co. 703. 

Giving bail and delay in. moving to> 
set aside service 

A rule to set aside service of a ca- 
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d. Notice of Motion or Application 

A notice of a motion for discharge is usually re- 
tjuired and it must be given within the time prescribed 
by the applicable statute. 

The necessity of notice to plaintiffs attorney of 
a motion for discharge on common bail of a defend¬ 
ant who has been held to bail has been recognized.28 

An immaterial error in a notice of the examina¬ 
tion of defendant in connection with his desire to take 
the oath for the relief of poor debtors does not ren¬ 
der the notice insufHcient where the error has no 
tendency to mislead plaintiff.29 

In an early case the view was apparently taken 
that a rule to show cause of action and why defend¬ 
ant should not be discharged on common bail was 
properly served on plaintiff’s attorney.30 

Time. There must be due compliance with the 
provision of the Georgia statute prescribing the peri¬ 
od of notice of the time and place of hearing of 
a petition for discharge of a defendant in imprison¬ 
ment in default of bail in a bail trover proceeding,^! 
and where the notice is not served a sufficient time 
prior to the date of hearing, the court may properly 
dismiss the petition.32 

The appearance of plaintiff’s attorney for the pur¬ 
pose of examining a notice of the intended exam¬ 
ination of defendant, who seeks to take an oath that 
"he does not intend to leave the state, and the re¬ 
turn, does not of itself constitute a waiver of the 
'Objection that the notice was not served a sufficient 
time prior to the intended examination.33 

e. Hearing and Determination 

(1) In general 

(2) Postponement and adjournment 

(3) Scope of inquiry 

(4) Burden of proof 


§ 77 

(5) Receiving or considering affidavits or 
other evidence 

(6) Weight and sufficiency of evidence 

(7) Imposition of terms 

(1) In General 

The question as to fraud Is for the Judge and not for 
the jury, under some statutes, on an inquiry at the trial 
as to the fact of fraud where defendant has been held 
to bail in an action of contract on affidavits showing 
fraud. Failure of plaintiff to file a written answer in a 
proceeding for discharge In a bail trover proceeding In 
Georgia does not prevent plaintiff's appearing. 

Under some statutes, where defendant has been 
held to bail in an action of contract on affidavits 
showing fraud, the question as to fraud is for the 
judge and not for the jury, on an inquiry at the trial 
as to the fact of fraud.24 

In Georgia where defendant in a bail trover pro¬ 
ceeding petitions for discharge, plaintiff’s failure to 
file a written answer is not such a default as will 
prevent his appearing.^^ Where, in such case, de¬ 
fendant recites, in his petition for discharge, the in¬ 
stitution of the trover suit, the requirement as to 
bail, and his arrest and imprisonment for failure to 
produce the property, it is immaterial that there no¬ 
where appears an entry by the sheriff of service on 
the petitioner, as defendant in trover, of the petition 
and process in trover, or of the application for bail, 
or other service.^® 

(2) Postponement and Adjournment 

In a proceeding for discharge In bail trover proceed¬ 
ing under the Georgia statute It is proper for the court 
to refuse to defer the hearing until after the elapse 
of the prescribed time after service of notice of hearing 
where such notice had not been served In time. 

Where a notice of the time of hearing of a peti¬ 
tion for the discharge of a defendant in imprison¬ 
ment in default of bail in a bail trover proceeding 
under the Georgia statute, is insufficient because not 


Tplas ad respondendum on the ground 
that defendant was privileged from 
.-arrest was discharged where defend¬ 
ant had given bail and had taken no 
«teps for nearly three months to 
have service set aside.—^Baxter v. 
Conroy, 26 Pa.Dist. 430. 
sa. Morris v. Geiger, 10 N.J.Law 
331. 

SO. Calnan v. Toomey, 129 Mass. 
451. 

Becital that defendant was ^'arrest- 
ed on execution” 

A notice to a creditor reciting that 
>a person “arrested , on execution in 
^our favor desires to take the oath 
for the relief of poor debtors,*' and 
appointing a time and place for his 
•examination, was sumcient, although 


the debtor was arrested on mesne 
process only, where defendant had 
been arrested on only one process in 
favor of plaintiff and no other proc¬ 
ess against defendant, In plaintiff’s 
favor, had been issued.—Calnan v. 
Toomey, 129 Mass. 451. 

30. Hutcheson v. Johnson, 1 Binn. 
(Pa.) 59. 

31. Hardin v. Mutual Clothing Co., 
129 S.B. 907, 34 Ga.App. 466. 

Notice held not sufficient 
The provision of Civ.Code (1910) 
§ 5154 requiring the giving of five 
days* notice of the time and place 
of hearing of a petition for discharge 
filed by a defendant in a suit in tro¬ 
ver, who was held in. imprisonment in 
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default of ball, was not complied 
with by serving plaintiff on the first 
day of May with notice that the 
time of hearing would be on the fifth 
day of May following.—^Hardin v. 
Mutual Clothing Co., 129 S.B. 907, 34 
Ga.App. 466. 

32. Hardin v. Mutual Clothing Co., 
supi'a. 

33. Francis v. Howard, 115 Mass. 
236. 

34. Austrian v. Laubheim, 73 A. 226, 
78 N.J.Law 178, affirmed 78 A. 1134, 
80 N.J.Law 459. 

35. Harris v. Hines, 133 S.E. 294, 
35 Ga.App. 414. 

Harris v. Hines, supra. 
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served on plaintiff a sufficient time in advance of 
the time of hearing, the court may properly decline to 
defer the hearing until after the elapse of the pre¬ 
scribed time after the date of service.^'^ Where in 
such case defendant presents a second petition for 
discharge and gives the required notice, the court 
may properly adjourn the hearing for one day for 
the purpose of allowing defendant to cause search 
to be made for the property involved, and may direct 
the retention of defendant in custody pending such 

search.3S 

(3) Scope of Inquiry 

On a motion to discharge on common bail, the merits 
of the controversy will be considered only to the ex¬ 
tent of determining whether or not there probably is a 
cause of action. 

On a motion to discharge on common bail, the 
merits of the controversy will not be considered fur¬ 
ther than to ascertain if there probably is a cause of 
action.^® So the view has been taken that, in gen¬ 
eral at least, it is not proper to inquire into the age 
of defendant, on the return of a rule to show cause 
why defendant should not be discharged on common 
bail, as the infancy of defendant is a matter of de¬ 
fense to the action,^® and it has been held that it is 
improper to discharge defendant on motion, on the 
ground that he was a minor at the time he entered 
into the contract involved, where the question as 
to whether defendant was a minor is the only issue 
in the action.'*! 

Under some statutes, when defendant’s motion 
is based on a discharge in insolvency, the court has 
power to examine into the validity of the discharge.*^ 


The question as to conformity to the applicable 
statutes for arrest and bail is properly considered 
on a motion to discharge the arrest.*^ 

In Georgia where a defendant who has been im¬ 
prisoned under bail trover process applies for dis¬ 
charge, the issues determinable are as to whether 
defendant can give security or produce the property, 
and as to whether the reasons for its nonproduction 
are satisfactory;*^ whether or not the action has 
maliciously been brought by plaintiff is immaterial.*^ 

(4) Burden of Proof 

In genera! defendant has the burden of proving facts 
which will entitle him to discharge. 

In a proceeding to discharge from arrest on a 
capias ad respondendum, the burden is on defend¬ 
ant to show that the affidavit of plaintiff on which 
the order to hold to bail was made is untrue and 
that the writ improvidently issued.*® Defendant, 
who relies on a statutory provision for discharge 
from custody, or for relief from imprisonment if he 
has not yet been imprisoned, because of plaintiff’s 
failure to enter judgment within a specified time after 
it is within his power to do so, has the burden of 
showing that the case is within such statutory provi¬ 
sion.**^ So defendant who seeks to be discharged 
from bail must disprove the allegations, sworn to 
by plaintiff, that he believes that defendant is about 
to remove without leaving sufficient property in the 
state to answer plaintiff’s claim.*® 

In Georgia, on an application for discharge by de¬ 
fendant who is held in imprisonment in a bail trover 
proceeding, the burden is on defendant to show satis- 


37. Hardin v. Mutual Clothing Co., 
129 S.B. 907, 34 Ga,App. 466. 

38. Hardin v. Mutual Clothing Co„ 
supra. 

39. U.S.—^Parassel v. Gautier, (Pa.) 
2 Dali. 330, 1 L.Bd. 402, 18 F.Cas. 
No.10,709. 

Pa.—Waters v. Collot 2 Teates 26, 
2 Dali. 247, 1 L.Ed. 367. 

5 C.J. p 520 note 19, 

Doubtful auestious of law and fact 
The court has refused to discharge 
defendant on common bail where the 
question involved was as to whether 
the federal court had jurisdiction of 
the action and there were substantial 
doubts as to both the law and the 
facts.—^Knox v. Greenleaf, (Pa.) 14 
P.Cas.No.7,909, Wall.C.C. 108. 

Discharge to avoid passing on merits 
Defendants in a libel suit, commit¬ 
ted to custody, were discharged on 
common bail, where the matter al¬ 
leged to be libelous was contained 
in their answer in a suit against 
them by a third person, and such suit 
was still pending in the chancery 


court, since to determine whether 
such matter was libelous, while such 
suit was still pending, would be in¬ 
terfering with the due administra¬ 
tion of justice in the chancery court. 
—^Hartman v. May, 47 A. 622, 2 Pen- 
new. (Del.) 512. 

40. Clemson v. Bush, 3 Binn.(Pa.) 
413—5 C.J. p 520 note 19 [c]. 

41. David v. Sittig, 10 Mart.(La.) 
607—5 C.J. p 520 note 19 [c]. 

42. American Flask, etc., Co. v. Son, 
30 N.Y.Super. 233, 3 Abb.Pr.N.S. 
333. 

43. Wessinger v. Duncan, 102 S.E. 6, 
113 S.C. 205. 

44. Tennessee Valley Fertilizer Co. 
V. Stevens, 79 S.E. 840, 140 Ga. 774. 

45. Tennessee Valley Fertilizer Co. 
V. Stevens, supra. 

46. Lawrence v. Heed, 134 A. 621, 
4 N.J.Misc. 829. 

Burden not sustained 

(1) Refusal to discharge defend¬ 

700 


ant was proper, where defendant of¬ 
fered no evidence.—Lawrence v. Reed, 
134 A. 621, 4 N.J.Misc. 829. 

(2) On an examination both of 
the original affidavits and also of the 
depositions taken on the part of de¬ 
fendant, it did not appear that de¬ 
fendant had succeeded in showing 
the falsity of the affidavits and that 
the writ improperly and improvident¬ 
ly issued.—^Tyler v. Allen, 31 N.J. 
Law 441. 

Absence of fraud 

Where defendant had been held to 
bail in an action of contract on af¬ 
fidavits showing fraud and, on the 
trial the fraud was inquired into un¬ 
der the Practice Act of April 14, 
1903, § 166 (P.L. p 581), the burden 
of showing absence of fraud was 
on defendant.—^Austrian v. Laubheim, 
73 A. 226, 78 N.J.Law 178, affirmed 
78 A. 1134, 80 N.J.Law 459. 

47. Wasserman v. Benjamin, 84 N. 

T.S. 489, 88 App.Div. 1. 

48. Abat y. Robetaille, 4 La. 226. 
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factorily that he is within the statutory conditions 
which entitle him to discharge.^^ 

(S) Receiving or Considering Affidavits or 
Other Evidence 

While according to some cases a motion to discharge 
on common bail is heard only on the papers on which 
the order to hold to bail is granted, It has been recog¬ 
nized that, under certain circumstances, counter affi¬ 
davits may be considered. 

According to some cases, a motion to discharge on 
common bail is heard only on the papers on which 
the order to hold to bail or for the issuance of a 
capias ad respondendum is granted where the mo¬ 
tion involves the merits of the action,50 and in such 
case it is not permissible for defendant to introduce 
counter affidavits contradictory of the affidavit to 
hold to bail or for the issuance of a capias ad re- 
spondendum.5i There is, however, authority for 
the view that, on such a motion, it is, in general, with¬ 
in the discretion of a judge at chambers to admit or 
to refuse to receive counter affidavits, according to 
the circumstances.52 it has been held that the court 
may consider affidavits of defendant which contain 
matters of avoidance and do not contradict plain¬ 
tiff's affidavit to hold to bail.53 
Where defendant moves for discharge on plain¬ 
tiff's papers alone, plaintiff's statement of his own 
case in his affidavit must be taken as true.54 So the 
view has been taken that where defendant applies 
for and obtains an order for the taking of testimony 
concerning the truth of the affidavits and proof on 
which the order for bail and for the writ of capias 
ad respondendum, on which defendant was arrested, 
was made, defendant virtually admits that the af¬ 
fidavits on which the order for bail is founded are 
sufficient to warrant the order.55 
Where defendant has made such a case as to war¬ 
rant the granting of his motion for discharge, the 
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right of plaintiff to show the existence of facts con¬ 
stituting another ground for arrest has been denied.® 5 

The notes of evidence of a commissioner of spe¬ 
cial bail, taken on an examination in connection with 
an application for discharge under a prison bounds 
act, was not competent evidence against defendant on 
a subsequent trial of the issues before a jury.®*^ 

In Georgia where defendant in a bail trover pro¬ 
ceeding petitions for discharge, plaintiffs failure to 
file a written answer is not such a default as will 
prevent his introducing evidence in rebuttal of that 
offered by defendant.®^ On the hearing of such 
petition evidence legitimately tending to show a sat¬ 
isfactory reason for the nonproduction of the prop¬ 
erty involved may be received.®^ 

(6) Weight and Sufficiency of Evidence 

In order to permit a discharge on common bail, th« 
evidence relied on should not be of a doubtful nature. 
Plaintiff's affidavit to obtain an arrest is under some 
statutes prima facie evidence in his favor. 

The evidence on which a court may discharge on 
common bail should not be of a doubtful nature.®® 
Under some statutes, the ex parte affidavit of plain¬ 
tiff used to obtain a warrant of arrest is prima facie 
evidence in favor of plaintiff so as to cast the bur¬ 
den of proof on defendant, on a hearing after arrest 
to determine whether defendant should be commit¬ 
ted. 

In Georgia, on an application, under statute, for 
discharge of a defendant held in imprisonment in a 
bail trover proceeding, uncontradicted evidence, or 
evidence not contradicted to any appreciable degree, 
showing that defendant was not able either to give 
the security required by law or to produce the prop¬ 
erty involved requires the discharge of defendant 
where he has also furnished a satisfactory reason for 
the nonproduction of such property.®^ 


49 . Wyatt V. Citizens' & Southern 
Bank, 116 S.E. 34, 29 Ga.App. 528 
—^Peavy v. Moore, 92 S.E. 299, 19 
Ga.App. 812. 

BO. Painter v. Houston, 28 N.J.Law 
121—5 C.J. p 521 note 26. 

61. Painter v. Houston, supra—5 C. 
J. p 521 note 26. 

62. Welsh V. Hill. 2 Johns. (N.T.) 
100 . 

Positive averments hy plaintiff 
It was said that where plaintiff 
swears positively to a debt, it would 
be improper to receive counter-affi¬ 
davits.—Welsh V. Hill, 2 Johns. (N. 
T.) 100. 

53. Adams v. Brace, 1 Ohio Dec. (Re¬ 
print) 139, 2 West.D.J. 499. 
Residence 

Where the affidavit to hold to bail. 


which contained an allegation that 
defendant was not a resident or cit¬ 
izen of the state, was executed about 
four months before the issuance of a 
pluries capias and the arrest, the 
court considered affidavits presented 
by defendant showing- that when the 
pluries capias was issued and when 
the arrest was made defendant was a 
resident and citizen of the state and 
granted a motion to discharge on 
common bail.—Adams v. Brace, 1 
Ohio Dec. (Reprint) 139, 2 West.L.J. 
499. 

54. Hathorn v. Hall, 4 Abb.Pr. (N.T.) 
227. 

55. Tyler v. Allen, 31 N.J.Law 441. 

56. Stoddard v. Coffin, 10 Wend.(N. 
T.) 602—6 C.J. p 521 note 29 [a]. 

57. Hyatt v. Hill. 27 S.C.L. 65. 
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58. Harris v. Hines, 133 S.E. 294, 
35 Ga.App. 414. 

59. Tennessee Valley Fertilizer Co., 
79 S.E. 840, 140 Ga. 774. 

Pertilizer inccrpoirated in soil 
On an application by a defendant 
to be discharged under Civ.Code 
(1910) § 5154, evidence that guano, 
the subject matter of the action, had 
been placed in the ground as a fer¬ 
tilizer was admissible to show a rea¬ 
son for the nonproduction.—Tennes¬ 
see Valley Fertilizer Co. v. Stevens, 
79 S.E. 840, 140 Ga. 774. 

60. Craig v. Brown, (Pa.) 6 F.Cas. 
No.3,328, Pet.C.C. 352. 

61. Berger v. Smull, 39 Pa. 302. 

62. Wyatt V. Citizens’ & Southern 
Bank, 116 S.E. 34, 29 Ga.App. 528 
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Discharge for neglect to enter judgment. Under 
a statutory provision that, if plaintiff neglects to 
enter judgment within a specified time after it is in 
his power so to do, defendant must, on application 
and notice to plaintiff, he discharged from custody, an 
affidavit which fails to state the date of the entry 
of judgment, and hence whether or not it was within 
such specified time after the granting or execution 
of the order of arrest, is insufficient to establish de¬ 
fendant’s case for supersedeas, where the order of 
arrest was issued after a verdict for plaintiff but 
before judgment.^^ 

(7) Imposition of Terms 

The court is not necessarily obliged to Impose the 
condition that defendant shall not bring an action for 
false Imprisonment, on setting aside of the service of a 
writ of capias ad respondendum. 

The failure of the court, on setting aside service 
of a writ of capias ad respondendum, to impose the 
condition that defendant shall file a stipulation not 
to bring an action for false imprisonment is not er¬ 
roneous where the determination as to the imposi¬ 
tion of such condition is within the discretion of the 
court 

§ 78. —• Operation and Effect 

Whether or not a discharge of defendant pursuant 
to certain early Insolvent debtors^ acts discharged claims 
against defendant or prevented actions thereon depend¬ 
ed primarily on the terms of the applicable statute. 

While a discharge from custody or confinement 
under certain early insolvent debtors’ acts effected 
a discharge of claims against defendant, in accord¬ 
ance with the provisions of the act,^^ a discharge un¬ 
der some of the acts at least did not necessarily 
discharge all existing claims against, and liabilities 
of, defendant.5^ Thus it was held that the discharge, 
under an early act for the relief of insolvent debtors, 
of a defendant after his commitment to jail in an ac¬ 
tion against him did not release defendant from lia¬ 
bility for a debt, contracted before such discharge, 
in favor of a person other than plaintiff, in the ac¬ 
tion in which defendant was committed, notwith¬ 
standing defendant had listed such debt in the sched¬ 
ule of his debts which accompanied his application 

for discharge.67 


In an early case it was held that the discharge, un¬ 
der an insolvent debtor’s act, of a defendant, after 
the issuance by plaintiff of a bail writ against de¬ 
fendant, terminated the action by plaintiff.68 On 
the other hand it was held that the discharge, under 
such act, of a defendant, arrested in an action against 
him, did not prevent the prosecution against him of 
an action of trover, in which a forthcoming bond 
was given by defendant, where such action of trover 
was commenced, prior to such discharge, by a plain¬ 
tiff other than the plaintiff in the action in which de¬ 
fendant was arrested.^^ 

A plaintiff who had been released under an early 
act for relief from imprisonment of insolvent debtors 
could, it was held, maintain an action commenced 
prior to such discharge. 

Questions as to the rearrest of defendant who has 
been discharged are considered below in §§ 83, 84. 

§ 79. Discharge on Surrender or Disclosure 

of Property 

Questions as to compliance with poor or insolvent 
debtors’ laws, including defendant debtor’s furnish¬ 
ing an inventory of the property, as a ground for 
discharge are considered above in § 76. 

§ 80. Bonds or Security for Relief of Persons 
Arrested 

a. Bond for release of poor or insolvent 

debtor in general 

b. Bond conditioned not to remove or dis¬ 

pose of property in general 

c. Prison or jail limits bond or undertak¬ 

ing in general 

a. Bond for Release of Poor or Insolvent Debtor 
in G-eneral 

Trifling defects do not invalidate a bond for the re¬ 
lief of a poor debtor. A bond designed for the relief 
of a poor debtor which, while not authorized, is not for¬ 
bidden, by statute may be valid as a common-law obli¬ 
gation. 

A defendant who is in custody under the original 
arrest, by reason of his surrender to the sheriff after 
having given a bail bond for his appearance, is, under 


—^Marsh v. Ben H. Fletcher Co., 
88 S.E. 416, 17 Ga.App. 735. 

Evidence held sufficient to warrant 
discharg'e.—Tennessee Valley Fertili¬ 
zer Co. V. Stevens, 79 S.B. 840, 140 
Ga. 774—^Ward v. Ward, 105 S.E, 649, 
26 Ga.App. 29—Warlick v. McLeod, 
101 S.E. 128, 24 Ga.App. 301. 

Evidence anthoriziniT denial of dis¬ 
charge 

The evidence in the case under con¬ 


sideration authorized a finding that 
the petitioner for discharge had in 
his custody or could produce the prop¬ 
erty sued for and a refusal of dis¬ 
charge was, therefore, proper.—^Har¬ 
ris V. Hines, 133 S.E. 294, 35 Ga.App. 
414. 

63. Wasserman v. Benjamin, 84 N. 
T.S. 489, 88 App.Div. 1. 

64. Herman v. Arndt, 182 A. 830, 116 
N.J.Law 150. 


65. Hunt v' Simons, 2 S.C.L. 104— 
32 C.J. p 907 note 2. 

66. Duncan v. Brown, 12 S.C.L. 375, 
10 Am.Dec. 679—32 C.J. p 907 note 

1 . 

67. Gordan v. Turner, 5 Harr. & J. 
(Md.) 369. 

6a Crane v. Martin, 38 S.C.L. 251. 

69. Green v. Foskett, 45 S.C.L. 332. 

70. Ardrey v. Wadsworth, (D.C.) 1 
F.Cas.Ho.512, 1 Cranch C.C. 109. 


702 



6 C.J.S. 


ARREST 


some statutes, in^ a position to give a bond to apply 
for the benefit of the insolvent laws,*^^ and on the 
tender of such bond with sufficient sureties and an 
inventory, as required by statute, is entitled to his 

discharge.72 

It seems that a bond for the relief of a poor debtor 
is not vitiated by the fact that it contains trifling 

defects.'^2 

A voluntary bond given to plaintiff by a defendant 
who was arrested under mesne process which is in 
form a bond for the release of a poor debtor and 
which, while not authorized, is not forbidden by 
statute, may be valid as a common-law obligation in 
the absence of any duress or abuse of process in ob¬ 
taining it.74 

The obligor in a bond which is not a statutory bond 
is not required to comply with any statutory pro¬ 
visions in relation to poor debtors other than those 
recited in the bond, in the absence of any proof that 
the conditions were varied by mistake or accident.^^ 

b. Bond Conditioned Not to Bemove or Dispose 

of Property in G-eneral 

Some statutes have authorized the discharge of de¬ 
fendant on his giving a bond not to remove or dispose 
of his property. 

Where an applicable statute authorized the dis¬ 
charge of defendant on giving a bond conditioned not 
to remove or dispose of his property, defendant who 
gives a bond in conformity with the statute is in gen¬ 
eral entitled to his discharged® 

c. Prison or Jail Limits Bond or Undertaking in 

General 

Defendant may gain the liberties of the prison or Jail 
by giving a bond or undertaking, in many jurisdictions. 

In many jurisdictions a defendant actually in cus¬ 
tody or under imprisonment,^ho is unable or un¬ 
willing to give bail for his appearance, is entitled to 
gain the liberties of the prison or jail upon giving 
a good and sufficient bond conditioned that he will 
not depart beyond the limits of the established prison 
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or jail boundsd® A bond is not invalidated by the 
fact that it contains conditions not required by the 
applicable statuted® 

The bond must comply with the statutory require¬ 
ments as to the amount of the penalty.®® 

The validity of a single bond for the prison limits 
where there are several writs in different actions 
has been denied.®^ 

Defendant loses his right to discharge under some 
prison bounds statutes where since his confinement 
he has gone beyond the prison walls,®® and a de¬ 
fendant who is chargeable with fraud may not claim 
the benefit of the privilege under some statutes.®® 

According to some cases, a prison limits bond is 
not assignable,®^ at least not before breach.®® 

The view has been expressed that a prisoner who- 
gives security for the prison bounds is a true prisoner 
in contemplation of the law.®® 

§ 81. — Liabilities on Bonds 

a. Performance of conditions and release 

of sureties 

b. Forfeiture or breach 

c. Actions 

a. Performance of Conditions and Release of 
Sureties 

In general whether or not the obligors are liable on 
a bond of the kind here considered depends on whether 
or not the principal obligor has duly complied with the 
conditions of the bond. 

There is no liability on a bond given by defend¬ 
ant on his arrest on mesne process where he duly 
complies with the conditions of the bond.®7 

There is authority for the view that sureties on a 
prison limits bond are released from further liability 
thereunder where their principal, within the life of 
the bond, surrenders himself into custody.®® 

A discharge of the principal in insolvency may 
terminate liability on a bond conditioned to present 
a petition to take the benefit of the insolvent laws,®® 


71. Dalbey v. Lowenstein, 34 N.J. 
Law 465. 

72. Dalbey v. Lowenstein, supra. 

73. ■Gilmore v. Edmunds, 7 Allen 
(Mass.) 360. 

74. Pindar v. tJpton, 44 N.H. 358. 

75. Bell v. Purbush, 56 Me. 178. 

76. Townsend v. Morrell, 10 Wend. 
(N.Y.) 577. 

77. Ohio.—^Lytle v. Davies, 2 Ohio 
277. 

Vt.—Gregory v. Thrall, 28 Vt 305. 

6 C.J. p 517 note 77. 


78. Boucicault v. Boucicault 21 Hun 
(N.Y.) 431, 59 How.Fr. 131—5 C.J. 
p 517 notes 78, 79. 

79. Me.—^Kavanagh v. Saunders, 8 
Me. 422. 

S.C.—^Anderson v. Foster, 18 S.C.L. 
500. 

80. Whiting v. Putnam, 17 Mass. 175 
—5 C.J. p 617 note 78 [a]. 

81. Lytle V. Davies, 2 Ohio 277. 

82. Blease v. Farrow, 43 S.C.L. 46— 
5 C.J. p 517 note 79 [a]. 
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83. Arrants v. Dunlap, 25 S.C.L. 27 
—5 C.J. p 517 note 80. 

84. Peck V. Glover, 10 S.C.L. 582. 

85. Tunison v. Cramer, 5 N.J.Law 
586—5 C.J. p 528 note 31. 

86. Meredith v. Duval, 1 Munf.(15 
Va.) 76. 

87. Parsons v. Hathaway, 40 Me. 132 
—5 C.J. p 529 note 35. 

88. Morrow v. Weaver, 8 Ala. 288. 

89. Caldcleugh v. Carey, 5 Watts & 
S.(Pa.) 155—5 aj, p 529 note 37. 
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or on a bond for the prison or jail limits, even 
though such discharge was obtained by fraud and, 
therefore, the insolvency proceedings are subsequent¬ 
ly dismissed by a court of review. 

The discharge from confinement of an insolvent 
debtor is a release by act of law from performance 
of the condition of a bond given under some in¬ 
solvent debtors’ acts, on the prior discharge from cus¬ 
tody by the arresting officer and conditioned for 
compliance with the insolvent laws and for appear- 
ance,^2 Such discharge from confinement presup¬ 
poses that there has been no breach of the condition 
of the bond and constitutes a discharge of the sure¬ 
ties on such bond.^^ A discharge of the liability of 
the principal on such bond effects a discharge of the 
sureties.^^ 

A recognizance, given by the principal defendant 
who desired to take the poor debtors’ oath, pending 
his examination, and conditioned that he shall appear 
at an adjourned hearing and submit to examina¬ 
tion and abide the final order, is discharged by the 
service on the magistrate of an injunction, obtained 
by plaintiff, prohibiting all further proceedings, at 
least where no other magistrate had authority to 

act.^5 

Where a recognizance is conditioned that the 
principal defendant shall deliver himself for exam¬ 
ination, giving notice in the manner required by a 
specified statute, the condition is not performed by a 
surrender to a single justice where the statute re¬ 
quires an examination before two justices.^^ 

Where, on discharge of defendant in a bail trover 
proceeding under the Georgia statute, because of his 
inability to produce the property or to give the bond 
required by statute, a bond for the eventual condem¬ 
nation money is required in order to effect the ac¬ 


tual discharge of defendant pending appeal by plain¬ 
tiff from the order of discharge, liability on such bond 
is terminated on affirmance by the appellate court of 
the order of discharge.^7 

b. Forfeiture or Breach 

A bond or recognizance for the relief of a poor or In¬ 
solvent debtor is breached or forfeited by failure of the 
principal to perform the conditions of such bond or 
recognizance. 

In the case of a bond or recognizance given under 
statutes for the relief of poor or insolvent debtors 
there is a breach or forfeiture where the principal 
obligor fails to perform any of the conditions there¬ 
of, as, for example, fails to submit to examination 
within the time fixed,^^ to abide the order of the 
justices before whom disclosure is made,i or to sur¬ 
render himself according to the conditions of the 
bond. 2 Where a breach has occurred, the effect 
thereof cannot be avoided by disproving the ground 
on which the arrest was made,3 or by the surrender 
of defendant into custody by his bondsman.-* 

In determining whether or not there has been a 
breach of a provision of a bond given under a stat¬ 
ute for the relief of insolvent debtors by failure of 
defendant to surrender himself in accordance with 
the provisions of the bond, it has been held that a 
provision of the bond that, if refused a discharge, 
defendant shall surrender himself “immediately 
thereafter” to a specified officer, the word “there¬ 
after” refers to the time of making the ^order and 
not to the time when the debtor may claim to have 
first been apprised of such order,® and that the word 
“immediately” is equivalent to “directly” or “at 
once.”® 

If a poor debtor is entitled to his discharge from 
arrest, the wrongful refusal of the examining magis- 


90. Mason v. Haile, (R.L) 12 Wheat. 
(U.S.) 370, 6 L.Ed. 660. 

91. Toung V. Whitton, 9 Ohio 100, 

92. Sholes v. Eisner, 100 A. 213, 90 
N.J.Law 151. 

93. Sholes V. Eisner, supra. 

94. Sholes V. Eisner, supra. 

95. Palmer v. Everett, 7 Allen 
(Mass.) 35S. 

96. Dike v. Story, 7 Allen (Mass.) 
349.-.5 C.J. p 529 note 35 [c]. 

97. Thurman v. Avera, 93 S.E. 495, 
20 Ga.App. 802. 

lUlief properly denied to plaintiff 
Under the ruling made in Thur¬ 
man V. Avera, 93 S.E. 495, 20 Ga.App. 
802, the order passed by the trial 
judge denying the relief prayed 
against the defendant in the trover 
suit, on account of his failure to give 


the bond previously required by the 
court in the discharge proceedings 
Instituted by the defendant, was not 
erroneous.—Thurman v. Smith, 94 S. 
E. 278, 21 Ga.App. 317. 

98. French v. McAllister, 20 Me. 465. 

99. American Stable Co. v. Clarke, 
108 N.E. 1077, 221 Mass. 271, 

1. French v. McAllister, 20 Me. 465 
—5 C.J. p 529 note 35 [a] (2). 

2. Braden v. Hosenstone, 83 A. 906, 
83 N.J.Law 251—Sozio Y. Giuliano, 
67 A. 601, 74 N.LLaw 731. 

Order of remand unnecessary 
When the order of the court of 
common pleas in a proceeding under 
the act for the relief of persons im¬ 
prisoned on civil process (2 Gen. St. 
p 1726) amounts to a refusal to dis¬ 
charge the debtor, he must ‘"immedi- 
ately thereafter** surrender himself 
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to the sheriff to prevent a breach of 
the condition of his bond given under 
the statute, and no order of court re¬ 
manding him into custody and his re¬ 
fusal to obey the same is necessary 
to constitute such a breach.—Sozio 
V. Giuliano, 67 A. 601, 74 N.J.Law 
731. 

3. Marston v. Savage, 38 Me. 128. 

4. Detwiler v. Casselberry, 5 Watts 
& S.(Pa.) 179. 

5. Braden v. Rosenstone, 83 A. 906, 
83 N.J.Law 251. 

6. Braden v. Rosenstone, supra. 
Seasonable time 

In reaching the above conclusion, 
the court rejected the construction, 
contended for by defendant, that the 
term ‘‘immediately thereafter** was 
to be construed to mean within a rea¬ 
sonable time.—^Braden v, Rosenstone, 
83 A. 906, 83 N.J.Law 251. 
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trate to give a certificate of discharge does not ef¬ 
fect a breach of a recognizance to comply with the 
poor debtor lawJ Where a recognizance recites that 
defendant desires to take the oath for the relief of 
poor debtors and the oath that he does not intend 
to leave the state, and contains the condition that de¬ 
fendant will deliver himself up for examination, 
failure of defendant to give notice of his desire to 
take the poor debtor’s oath does not constitute a 
breach of the recognizance where he gives notice of 
his desire to take the oath, that he does not intend 
to leave the state, and he submits himself for ex¬ 
amination. ^ 

The creditor may waive any provision of the rec¬ 
ognizance for the relief of a poor debtor intended for 
the creditor’s security, and if he does so he cannot 
thereafter rely upon a breach of the condition which 
he has waived.^ The fact, however, that the cred¬ 
itor fails to object to the debtor’s departure, without 
examination, from the presence of the magistrate be¬ 
fore whom the debtor had presented himself for ex¬ 
amination does not constitute a waiver of the de¬ 
fault resulting from the debtor’s failure to return 
until after the time appointed for examination had 
expired.^® 

c. Actions 

(1) Conditions precedent and time to sue 

(2) Defenses 

(3) Pleading 

(4) Evidence 

(5) Trial 

(6) Damages 

(7) Judgment and execution 

(1) Conditions Precedent and Time to Sue 

The action must not be premature or before fulfill¬ 
ment of conditions precedent. 

There is authority for the view that an action on 
a prison bounds bond will not lie against the sureties 
until plaintiff has recovered judgment for his debt 
or damages against the principal in the bond.^^ 

An action on a bond given under a statute for 
the relief of poor debtors is not prematurely com¬ 
menced where, before the action is commenced, de¬ 
fendant has breached the bond by failure to submit 
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to an examination within the time fixed and the ap¬ 
plicable statute provides that an action for a breach 
may be brought within a specified time after the 
breach occurs.^^ 

(2) Defenses 

The Invalidity of the arrest or bond may constitute a 
defense. 

In an action on a debtor’s bond the sureties may 
show that the writ upon which their principal was 
arrested was void,i3 or that the bond was executed 
under duress of unlawful imprisonment.^^ They may 
not, however, question the exercise of a discretionary 
power by the officer who granted the process.^5 

A discharge from arrest which is invalid because 
of want of jurisdiction of the officer who granted 
such discharge does not constitute a defense to an 
action on a bond for the prison bounds,!^ 

Where defendant has failed to surrender himself 
to the designated officer immediately after a refusal 
of his discharge, in accordance with the terms of a 
bond which conforms to the provisions of the ap¬ 
plicable statute for the relief of insolvent debtors, it 
has been held that the fact that defendant did not 
have notice of the decision denying discharge until 
several days after the entry of such decision did not 
constitute a defense.!*^ 

(3) Pleading 

The pleadings must conform to general rules. 

The declaration in an action on a bond for the 
jail liberties must aver facts showing that the tak¬ 
ing of the bond was authorized by the debtor’s situa- 
tion.i8 In an action on such a bond, in pleading a 
discharge under a poor debtors’ act, it is necessary to 
aver facts showing that the officer who granted the 
discharge had jurisdiction so to do.i9 

(4) Evidence 

General rules as to the admissibility and as to the 
weight and sufficiency of evidence apply in actions on 
bonds or recognizances here considered. 

The admissibility of evidence in actions on bonds 
or recognizances here considered is governed large¬ 
ly by general rules stated in §§ 158-166 [22 C.J. p 158 
note 51-p 170 note 40] and §§ 186-191 [22 CJ. p 
192 note 71-80] of the title Evidence, as to the rele- 


7. Coleman v. Hawkes, 120 Mass. 
594. 

8. Bessom v. McLaughlin, 44 N.E. 
248, 166 Mass. 296—5 C.J. P 529 
note 85 [d]. 

9. Speirs Fish Co. v. Bobbins, 65 
N.E. 25, 182 Mass. 128. 

10. Speirs Fish Co. v. Robbins, su¬ 
pra—5 C.J. p 530 note 46. 

6C.J.S.—45 


11. Harley v. Neilson, 33 S.C.L, 166. 

12. American Stable Co. v. Clarke, 
108 N.E. 1077, 221 Mass. 271. 

13. Leamard v. Bailey, 111 Mass. 
160. 

14. State T. Keller. (W.Va.) 31 S. 
B. 972. 

705 


15. Supe v. Francis, 13 N.W. 584, 
49 Mich. 266. 

l& Poole V. Vernon, 20 S.C.L. 667. 

17. Braden v. Rosenstone, 83 A. 906, 
83 N.LLaw 251. 


18. Gregory v. Thrall, 28 Vt. 305. 

19. Brown v. Foster, 6 R.I, 664. 
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vancy, materiality, and competency of evidence in 
civil actions.20 

Questions as to the weight and sufficiency of evi¬ 
dence in actions on bonds or recognizances here con¬ 
sidered are determinable largely by general rules 
stated in §§ 1016-1050 [23 CJ. p 8 note 99-p 58 note 
80] of the title Evidence, as to the weight and suf¬ 
ficiency of evidence in civil actions.^! 

(5) Trial 

General rules control as to the trial of actions of 
this nature. 

There is authority for the view that in an ac¬ 
tion on a poor debtor’s bond the damages are to be 
assessed by the court and not by the jury.22 Failure 
of plaintiff affirmatively to show a breach of the 
condition of a bond given, under an insolvent debtors’ 
act, on discharge from custody by the arresting of¬ 
ficer, has been regarded as ground for nonsuit and 
for direction of a verdict in favor of defendant.^^ 

(6) Damages 

In general the damages actually sustained are the 
measure of recovery. 

In an action on a bond given, under some statutes. 


for release from arrest or imprisonment under mesne 
process, the damages actually sustained by plaintiff 
are in general the measure of recovery,24 and, in the 
absence of any showing requiring a contrary hold¬ 
ing, the damages sustained are the amount of the 
execution in the principal action, together with in¬ 
terest and costs.25 In an action on a bond for the 
jail liberties, the view has been taken that plaintiff 
was entitled to recover the amount of the debt due 
him in the absence of a showing that a less amount 
would have been recoverable from the debtor if he 
had not escaped^B 

Evidence of the principal’s insolvency is admissible 
to reduce the damages to a nominal amount^? 

(7) Judgment and Execution 

Ordinarily Judgment should not be given, nor should 
execution be Issued, for nominal damages only. 

In an action on a recognizance given under a stat¬ 
ute for the relief of poor debtors the judgment should 
be for the amount of the penalty of the bond where 
the applicable statute so requires and not for nomi¬ 
nal damages only.28 So, where the statute provides 
that execution shall issue for so much only as may 


20. ETTideiLce admissible 

<1) In an action on a recognizance, 
given by a defendant who had given 
notice of a desire to take the oath 
that he did not intend to leave the 
state, and conditioned that he should 
deliver himself for examination be¬ 
fore a magistrate authorized to act 
and would give notice of the time 
and place of examination as pro¬ 
vided by law, the propriety of ad¬ 
mitting evidence, on behalf of plain¬ 
tiff, that service of notice as to the 
examination was made at a specified 
distance from the place of the ex¬ 
amination, as bearing on the suffi¬ 
ciency of notice in respect of time, 
was recognized notwithstanding the 
return of the serving officer did not 
state the specific place of service.— 
Francis v. Howard, 115 Mass. 236. 

(2) Where a debtor is carried be¬ 
fore two justices of the peace and of 
the quorum, and by them ordered to 
be imprisoned because he is not en¬ 
titled to discharge from arrest, the 
mittimus, under the hands and seals 
of the justices, was competent evi¬ 
dence to prove the facts therein stat¬ 
ed, in an action on the debtor’s bond. 
—Cordis V. Sager, 14 Me. 476. 

Svidence not admissible 

In an action on a poor debtor’s re¬ 
cognizance, in which defendants set 
up, as a defense, the alleged invalid¬ 
ity of the arrest of the principal de¬ 
fendant, oral evidence was not admis¬ 
sible, on behalf of defendants, to 
that the principal defendant’s 


last and usual place of abode was 
different from that recited in the 
return of the officer who served the 
notice on the principal defendant to 
appear for examination.—Stewart v. 
Griswold, 134 Mass. 391. 

21. Conclusiveness of certificate of 
discharge 

In an action on a bond for the jail 
limits, based on an alleged escape 
and going beyond the jail limits, in 
which defendants set up the plea 
that the poor debtor’s oath had been 
administered to the principal and 
that he had thereupon received a cer¬ 
tificate of discharge from imprison¬ 
ment, the statement in the certifi¬ 
cate of discharge that the debtor 
had caused the committing creditor 
to be duly notified was not conclu¬ 
sive evidence that the statutory no¬ 
tice had been given, but was at most 
prima facie evidence of that fact, un¬ 
der some statutes, and could be re¬ 
butted by evidence to the contrary. 
—^Brown v. Poster, 6 K.I. 564—5 C.J. 
p 529 note 35 [h]. 

Officer’s return 

(1) In an action on a bond for the 
prison limits, in which there was 
set up the defense that the condition 
of the bond had been fulfilled by the 
principal defendant’s taking the oath 
for the relief of poor debtors, an of¬ 
ficer’s return stating that he served 
on plaintiff the citation to attend at 
the time and place for the examina¬ 
tion of the principal defendaiht on a' 
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certain day, without specifying the 
hour, was not sufficient evidence that 
the citation was duly served, when 
the notice was sufficient if served 
before, but not if served after, a cer¬ 
tain hour of such day.—^Park v. John¬ 
ston, 7 Cush.(Mass.) 265. 

(2) In an action on a poor debt¬ 
or’s recognizance, the agreement of 
the parties that the debtor’s notice 
of his examination failed to state 
the time of day at which the exami¬ 
nation would be held, provided such 
fact was admissible against the offi¬ 
cer’s return, was held not to be a 
waiver of the conclusiveness of the 
return.—^Lowery v. Caldwell, 28 N.E. 
451, 139 Mass. 88. 

2 &. Burbank v. Berry, 22 Me. 483. 
231 Sholes v. Eisner, 100 A. 213, 90 
N.J.Law 151. 

24. Burbank v. Berry, 22 Me. 483— 
5 C.J. p 530 note 55. 

25. Richards v. Morse, 36 Me. 240— 
5 C.J. p 530 note 55. 

Bond to comply with act for relief 
of poor debtor 

The above rule has been applied 
in an action on a bond conditioned to 
take the oath provided for by the 
act for the relief of poor debtors.—* 
French v. McAllister, 20 Me. 465. 

26. Slellogg V. Manro, 9 Johns. (N. 
Y.) 300. 

27. Downes V. Reily, 53 Me. 62. 
26. American Stable Co. v. Clarke, 

108 N.E. 1077, 221 Mass. 271, 
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be justly and equitably due, execution should not in 
general issue for nominal damages only.25 Under 
such a statute, however, the propriety of issuing exe¬ 


cution for nominal damages only was recognized 
where the debtor had been discharged in insolven- 

cy.30 


G. REAEEEST AND SECOND ARRfcST 


§ 82. In General 

Questions as to rearrest or second arrest of de¬ 
fendant in a civil action usually arise where the 
rearrest or second arrest occurs or is attempted in 
the same action and are considered below in § 83, 
or where the arrest or rearrest is made or attempt¬ 
ed in a different action and in such case the ques¬ 
tions involved are considered below in § 84. Con¬ 
sult the Pocket Parts for subsequent cases involving 
questions as to rearrest or second arrest, other than 
those hereinbefore referred to if any such should 
arise, 

§ 83. In Same Action 

a. In general 

b. After discharge on giving undertaking 

or security 

c. After escape 

a. In General 

Usually a defendant who has been discharged from 
arrest Is not subject to arrest again In the same action 
on mesne process. 

A defendant who has been discharged from arrest 
cannot ordinarily be arrested again in the same 
action on mesne process.^^ It has been held or 
recognized, however, that defendant may be arrested 
again where the order or process under which the 
first arrest was made was void,32 or where he was 
discharged because of a temporary privilege.23 Fur¬ 
thermore, according to some cases, the propriety of 
a second arrest depends on whether or not the sec¬ 


ond order of arrest is vexatious,34 and a second ar¬ 
rest is proper where it is not made to vex and annoy 
defendant and the party procuring the arrest acted 
in good faith.35 

The cases are not entirely harmonious as to wheth¬ 
er or not, where an order of arrest is set aside be¬ 
cause of defects in the affidavit to obtain such order, 
defendant is liable to a second arrest in the same ac¬ 
tion. It has been held that in such case defendant 
may not be arrested again.36 On the other hand the 
propriety of a second order of arrest based on facts 
not relied on to obtain the first order has been recog¬ 
nized where the second order is not vexatious.37 

b. After Discharge on Giving Undertaking or 
Security 

A person arrested In a civil action and discharged 
on bail is subject to rearrest on the actual failure of 
the bail to justify. 

Where a person arrested in a civil action is dis¬ 
charged on giving bail, but the bail fails to justify, 
such person may be rearrested by the sheriff but 
rearrest is not permissible tmtil the actual failure of 
the bail to justify.33 

While there is authority for the view that a sheriff 
who has discharged a debtor on bail or other secur¬ 
ity cannot rearrest him on the ground that the bail 
or security is insufficient,^® it has been held that, 
where defendant was released under inadequate se¬ 
curity, custody might be resumed.4i 

In Georgia, where defendant is arrested in a bail 


29. American Stable Co. v. Clarke, 
supra. 

30. Hopffood V. Smith, 49 N.B. 628, 
170 Mass. 428—5 C.J. p 530 note 55 
[a] (2). 

31. Cal.—^McGilvery v. Morehead, 
2 Cal. 607. 

Mich.—^Porrett v. Lauer, 151 N.W. 
619, 622. 

N.T.—^Enoch v. Ernst, 21 How.Fr. 96. 
5 C.J. p 524 note 58. 

Bail trover proceeding 

Under the Georgia statute, where 
the judge of the court in which a bail 
trover proceeding is pending orders 
the discharge of defendant from im¬ 
prisonment, and at the same time re¬ 
quires that he shall give a bond, and 
he does execute a bond, which is ac¬ 
cepted, and by virtue of which he is 
released from custody, and at the 
trial of the main case defendant fails 


to put in an appearance, but the case 
is tried and an alternative verdict re¬ 
turned against him, defendant cannot- 
be rearrested or again incarcerated 
while the original Judgment dis¬ 
charging him from custody remains 
of force, and has not been set aside 
by that court or by the reviewing 
court—^Thurman v. Smith, 85 S.E. 
799, 16 Ga.App. 523. 

32. Mich.—^Porrett v. Lauer, 151 N. 
W. 619. 

Ohio.—^Amsinck v. Harris, 3 Ohio 
Dec. (Reprint) 472, 6 Am.L.Reg.(N. 

S. ) 100. 

5 C.J. p 524 note 59. 

33. Petrie v. Fitzgerald, 1 Daly (N. 

T. ) 401—5 C.J. p 524 note 62. 

34. Meucci v. Baudnitz, 20 Him (N. 
Y.) 343. 

35. Matter of Bowen, 20 Wis. 300, 
91 Am.D. 404—5 C.J. p 524 note 60. 
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3©. McGilvery v. Morehead, 2 CaL 
607—5 C.J. p 524 note 64, 

37. Meucci V. Raudnitz, 20 Hun (N. 
Y.) 343—5 C.J, p 524 note 65. 

sa Seaver v. Genner, 10 Abb.Pr.(N. 
Y.) 256—Sartos v. Merceques, 9 
How.Pr.CN.Y.) 188—5 C.J. p 524 
note 66. 

39. wAjrteaga v. Conner, 88 N.Y. 403, 
2 N.Y.Civ.Proc. 152-5 C.J. p 524 
note 67. 

40. N.C.—State v. Brittain, 25 N.C, 
17. 

S.C.—^Ricks V. Richardson, 23 S.CXb 
57. 

5 C.J. p 524 note 68. 

41. People ex rel Wolfe v. Johnson, 
130 N.E. 286, 230 N.Y. 256, revers¬ 
ing 186 N.Y.S. 452, 194 App.DiV- 
451. 
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trover proceeding and is discharged on giving the re¬ 
quired bond, defendant may not be rearrested or 
again incarcerated while the original judgment of 
discharge remains in force and neither the judge who 
rendered such judgment nor a reviewing court has 
set aside such judgment 

Where defendant waives the formality of an ar¬ 
rest under a capias ad respondendum by the voluntary 
entry of bail, as shown supra § 61, he may not there¬ 
after be arrested under such writes 

c. After Escape 

In general the escape of the person arrested does 
not prevent his rearrest or retaking. 

An escape does not prevent retaking of a prisoner 
who is held under mesne process,^ ^ and an officer 
may, at any time before the return day, retake, with¬ 
out new process, one who had escaped after being 
arrested under mesne civil process,^ 5 even though the 
escape was voluntary's and the officer has agreed 
to refrain from recapture.'^'^ 

§ 84. In Another Action 

a. In general 

b. After discontinuance of first action 


a. In Greneral 

Defendant may not be held to bail In different ac¬ 
tions for the same cause at the same time. The rule 
against another arrest in a different action is subject 
to various limitations and qualifications. 

Defendant cannot be held to bail in two different 
actions for the same cause at the same time.^S a 
second arrest in a second action is prima facie un¬ 
lawful, and it must be so taken by the court unless 
the contrary appears from the facts and circumstanc¬ 
es of the case.49 The rule against a second arrest 
for the same cause applies, even though there is a 
difference in the form of action,^^ and the actions in 
question are prosecuted in different courts.^l 

It has been held or recognized that the rule against 
second arrest does not apply where no bail was giv¬ 
en in the former action where, by the fault of the 
officer or by other means not under the control of 
plaintiff,^^ or by mistakes to which men of ordinary 
intelligence are liable,^^ plaintiff has lost the benefit 
of his writ; where the first process was absolutely 
void ,*55 where defendant has himself been guilty 
of fraud or contrivance to defeat the effect of the 
first process where the second action is not vexa- 
tious,^*^ and the circumstances show no attempt to 
oppress defendant where defendant was volun- 


STirreuder and release of defendant 
after issuance of body execution 
Sheriff again releasing on bail one 
arrested in a civil action, after his 
surrender by bail, following return 
of body execution, not found, without 
taking an undertaking in twice the 
amount of judgment, as required by 
Code Civ.Proc. § 150, may rearrest 
him, at least if he had not left the 
jail liberties.—^People ex rel. Wolfe 
V. Johnson, 130 N.R 286, 230 N.T. 
256, reversing 185 N.Y.S. 452, 194 
App.Div. 461. 

42. Thurman v. Smith, 85 S.B. 799, 
16 Ga.App. 523. 

43^ Powell V. Perkins, 13 Pa.Dist. 
310, 29 Pa.Co. 534. 

44. People ex rel. Wolfe v. Johnson, 
130 N.E. 286, 230 N.T. 256, revers¬ 
ing 185 N.Y.S. 452, 194 App.Div. 
461. 

45. Langdon v. Hathaway, 1 N.H. 
367—5 C.J. p 624 note 69. 

Arrest in bastardy proceeding 

The view has been taken that, 
where defendant had been arrested 
by virtue of a warrant in a bastardy 
proceeding, had been committed to 
prison for failure to give bond, and 
had escaped from the custody of the 
arresting officer, against the will of 
such officer, while the latter was 
taking defendant to prison pursuant 
to the mittimus, the arresting officer 
could retake defendant in another 
state.—^Pearl v. Rawdin, 5 Day 
(Conn.) 244* 


4G. Aldrich v. Weeks, 19 A. 115, 62 
Vt. 89—5 C.J. p 524 note 70. 

47. Langdon v. Hathaway, 1 N.H. 
367. 

48. U.S.—Bingham v. Wilkins, (D. 
C.Pa.) 3 F.Cas.No.1,416, Crabbe 60. 

N.Y.—Hernandez v. Carnobeli, 11 N. 

Y.Super. 642, 10 How.Pr. 433. 

Pa.—Clark v. Weldon, 4 Teates 206. 
6 C.J. p 897 note 98 [a]. 

49. N.J.—Washington Banking Co. 
V. Peltier, 14 N.J.Law 391. 

N.T.—^Young V, Weeks, 7 Daly 115. 
5 C.J. p 525 note 74. 

50. Wright v. Ritterman, 27 N.Y. 
Super. 704—^Matter of Nebenzahl, 
57 How.Pr, (N.Y.) 328. 

Action on judgment recovered in first 
action 

(1) Where defendant had been ar¬ 
rested and held to bail, and judgment 
recovered against him, he could not, 
in an action on the judgment, be 
again held to bail, even though the 
bail bond in the original action was 
insufficient—^The President and Di¬ 
rectors of the Bank of the State of 
South Carolina v. Benjamin Green, 
31 S.C.L. 336. 

(2) Where defendant had been dis¬ 
charged, under a poor debtor's law, 
from imprisonment under execution, 
he was not subject to arrest on mes¬ 
ne process in an action on such judg¬ 
ment.—Willington v. Stearns, 1 Pick. 
(Mass.) 497. 

(3) Where defendant had been dis¬ 
charged under an insolvent debtor's 
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act, in an action, the propriety of ar¬ 
resting and holding him to bail in a 
subsequent action on the judgment 
recovered in such action was denied 
in the absence of a showing of fraud. 
—Man V. Lowden, 15 S.C.L. 485. 

(4) It has been stated, that In Eng¬ 
land where the judgment debtor had 
been discharged from imprisonment 
under mesne process because he had 
not been charged in execution with¬ 
in a limited time after judgment, he 
could not be arrested under mesne 
process in an action on the judg¬ 
ment.—Barnes v. Viall, (C.C.R.I.) 6 
P. 661. 

51. Hernandez v. Carnobeli, 11 N.Y. 
Super. 642, 10 How.Pr. 433—5 C.J. 
p 525 note 77. 

52. Field V. Colerick, 3 Yeates (Pa.) 

56. 

53. Washington Banking Co. v. Pel- 
tier, 14 N.J.Law 391. 

54. Washington Banking Co. v. Pel- 
tier, supra—5 C.J. p 525 note 81. 

55. Schadle v. Chase, 16 How.Pr. (N. 
Y.) 413—5 C.J. p 525 note 82. 

58. Citizens' Nat. Bank v. Vorhis, 39 
Hun (N.T.) 24. 

57. People V. Tweed, 63 N.Y. 202, 50 
How.Pr. 26—^Ewart v, Schwartz, 48 
N.T.Super. 390—^Young v. Weeks, 
7 Daly (N.Y.) 115—5 C.J. p 525 
note 84. 

58. U.S.—^Parasset v. Gautier, (Pa.) 
2 Dali. 330, 1 L.Ed. 402, 18 F.Cas. 
No.10,709. 
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tarily discharged by plaintiff from the former arrest, 
and the second arrest is not made maliciously, or 
with a view to harass defendant ;59 or where the 
original suit was determined in defendant’s favor, 
but not upon the merits.60 Defendant may, under 
some circumstances, be held to bail a second time in 
another action for the same cause, after a discharge 
for want of a sufficient affidavit.^1 

Whether or not a second arrest in another action 
would be vexatious is a question depending upon the 
particular facts and circumstances of each case. ^2 
A third arrest in a third action, all for the same 
cause, is not, necessarily, vexatious where defend¬ 
ant was once released on his agreement to waive the 
arrest, and both times on his earnest solicitations and 
promises to pay, which promises he failed to keep.®3 

The question as to the propriety of an arrest after 
a discharge, under an insolvency act from imprison¬ 
ment or arrest is considered supra § 29. 

When first arrest was in another jurisdiction. The 
decisions are in conflict as to whether an arrest in 
another jurisdiction operates as an impediment to 
a second arrest^^ Some cases hold that defend¬ 
ant may be arrested or held to bail in an action, not¬ 
withstanding a previous arrest or holding to bail in 
another action in another state or jurisdiction for 
the same cause,®^ According to other cases, a de¬ 
fendant who has been arrested or held to bail in an 
action in another state cannot usually be arrested 


§ 85 

or held to bail in another action for the same caused® 
or in an action on a judgment recovered in such other 
state.®7 

Prior arrest in. criminal proceeding. The fact that 
defendant has been arrested for the same alleged 
wrong in a criminal proceeding does not prevent a 
subsequent arrest and holding to bail in a civil ac- 
tion.^S 

b. After Discontinuance of First Action 

Defendant may be again arrested in a second action 
after the effectual discontinuance of the ^'rst action In 
the absence of any showing of a design to vex, harass, 
or oppress him. 

One who has been arrested on mesne process may, 
after the order has been vacated and the suit dis¬ 
continued or nonprossed, be rearrested in a new 
action for the same cause, if it appears that there 
is no design to vex, harass, or oppress him,^^ and 
the discontinuance does not arise from any laches on 
plaintiff’s part.^o On the other hand the general 
rule is that, if the second action is vexatious, de¬ 
fendant may not again be arrested. 

Defendant may not be rearrested where the first 
suit has not been effectually discontinued, as where 
plaintiff has taken no steps to tax or pay the costsJ^ 

In every case of this kind the court must exercise 
a sound discretion in deciding as to the propriety of 
a second arrest.^3 


H. WRONGFUL ARREST 


§ 85. In General 

a. Remedies sounding in tort 

b. Liability on undertaking or bond to ob¬ 

tain arrest 

a. Remedies Sounding in Tort 

Various questions as to liability ex delicto for 
causing or participating in a wrongful arrest and 


as to available remedies therefor are considered in 
detail in §§ 1-46 of the title False Imprisonment [25 
C.J. p 443 note 1-p 526 note 7], §§ 1-67 of the title 
Malicious Prosecution [38 CJ. p 383 note 1-p 457 
note 61], and §§ 119-124 of the title Process [50 C. 
J. p 612 note 5-p 623 note 95]. Certain questions as 
to the violation of privilege from arrest are con¬ 
sidered above in § 31. 


Mich.—^Breckon v. Ottawa Cir. Judge, 
67 N.W. 906, 109 Mich. 615. 

5 C.J. p 525 note 85. 

59. Breckon v. Ottawa Cir. Judge, 
supra. 

60. Gardner v. Lindo, (D.C.) 9 F. 
Cas.No.5.232. 1 Cranch C.C. 592. 

61. Washington Banking Co. v. Pel- 
tier, 14 N.J.L.aw 391—5 C.J. p 526 
note 90. 

68. People v. Tweed, 63 N.T. 202, 50 
How.Pr. 26—^Ewart v. Schwartz, 48 
N.y.Super. 390—Young v. AVeeks, 
7 Daly (N.T.) 115. 

63. Citizens* Nat. Bank v. Vorhis, 
39 Hun (N.Y.) 24. 


64. Breckon v. Ottawa Cir. Judge, 
67 N.W. 906, 109 Mich. 615—5 C.J. 
p 526 note 93. 

65. U.S.—^Parassett v. Gautier, 
(Pa.) 2 Dali. 330, 1 D.Ed. 402, IS F. 
Cas.No.10,709. 

N.Y.—^Peck V. Hozier, 14 Johns. 346. 
5 C.J. p 526 note 94—6 C.J. p 897 note 
99. 

66. Clark v. Weldo, 4 Yeates (Pa.) 
206. 

67. Lambert v. Moore, 6 N.J.Law 
131. 

68. Orzel v. Cominsky, 44 Pa.Co, 703. 

69. Parassel v. Gautier, (Pa.) 2 

Dali.(U.S.) 330, 1 L.Ed. 402, 18 F. 
Cas.No.10,709—5 C.J. p 526 note 97. 
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70. N.J.—Washington Banking Co. 
V. Peltier, 14 N.J.Law 391. 

N.Y.—^Wright v. Ritterman, 27 N.Y. 
Super. 704. 

71. People V. Tweed, 63 N.Y. 202, 
50 How.Pr. 26, affirnxing 5 Hun 382 
—5 C.J. p 526 note 97 [e]. 

Question of fact 

Whether or not the second action is 
vexatious is a question of fact.—^Peo¬ 
ple V. Tweed, 63 N.Y. 202, 50 How.Pr. 
26, affirming 5 Hun 382. 

78. Washington Banking Co. v. Pel- 
tier, 14 N.J.Law 391. 

73. Butterworth v. White, 2 Miles 
(Pa.) 141. 
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t. liiabaity on Undertaking or Bond to Obtain 
Arrest 

(1) In general 

(2) Release of sureties 

(3) Accrual of liability and time to sue 

(4) Conditions precedent to action 

(5) Parties to action on undertaking 

(1) In General 

The right to enforce the liability on a bond given 
to obtain an order of arrest Is several where the bond 
runs to defendants or either of them. Under some 
statutes the right to enforce the bond is assignable. 

While the view has been expressed that the lia¬ 
bility of sureties on an undertaking to obtain an 
order of arrest is single and entire, so that all items 
of damage must be recovered in one action,in 
the case of a bond conditioned to pay all damages 
which the defendants, or either of them, may sus¬ 
tain by reason of the arrest, the right to enforce the 

undertaking is several.'^® 

Under some statutes, the right of action on the un¬ 
dertaking is assignable.76 

In Hawaii the view was taken that if plaintiff who 
had obtained the arrest of defendant, under an early 
statute, simply proved that defendant was indebted 
to plaintiff, without proving that defendant was en¬ 
deavoring to evade the payment of the debt by fraud¬ 
ulent means, plaintiff's bond became void.'^'^ 

Questions as to the necessity and sufficiency of 
an undertaking to obtain an order of arrest are con¬ 
sidered above in § 60. 

(2) Release of Sureties 

The sureties on an undertaking to obtain an order of 
arrest are released by an agreement between plaintiff 
and defendant In the action In which the order Is ob¬ 
tained, which changes their relative rights or alters the 
terms of the contract. 


In accordance with the general rule stated in § 
124 of the title Principal and Surety [50 C.J. p 116 
note 37], the sureties are released from liability on 
the undertaking when, without their consent, plaintiff 
and defendant in the action in which the order of 
arrest is obtained enter into a stipulation which 
changes their relative positions or alters the terms of 
the contract.'^S The sureties cannot, however, escape 
responsibility because their principal has put him¬ 
self beyond the jurisdiction of the court,79 nor can 
they take advantage of their own wrong and escape 
liability because of defects in the undertaking for 
which they are responsible.90 

It has been held that the amendment by order of 
the court and without the consent of the sureties, 
of the complaint in the action in which the order 
of arrest was issued, to conform to a stipulation, does 
not relieve the sureties from liability.91 

(3) Accrual of Liability and Time to Sue 

Liability on an undertaking to obtain an order of ar¬ 
rest does not accrue until It is finally determined that 
plaintiff was not entitled to such order and an action 
on the undertaking will not lie before such determina¬ 
tion. 

Under an undertaking conditioned for payment by 
plaintiff in the action in which the order of arrest 
is given, of damages and costs if defendant recovers 
judgment in such action or if it is finally decided that 
plaintiff is not entitled to the order of arrest, lia¬ 
bility of the obligors does not accrue until it has 
finally been determined that the order of arrest was 
not properly granted.S2 The right of defendant in 
the original action to maintain an action on such 
undertaking accrues, however, when it is judicially 
determined that plaintiff in the original action was 
not entitled to have defendant arrested^^ even though 


74. Mcliean y. Fidelity, etc., Co., 107 
N.Y.S. 907, 56 Misc. 623—5 C.J. P 
527 note 17. 

75. Krause v. Rutherford, 81 N.Y.S. 
465, 81 App.Div. 841, affirmed 70 
N.E. 1101, ITS N.Y. 584. 

76. Bamberger v. Kahn, 43 Hun (N. 
Y.) 411—McLean v. Fidelity, etc., 
Co., 107 N.Y.S. 907, 56 Misc. 623. 

77. Matter of Cambridge, 1 Hawaii 
340. 

76. Schuyler v. Englert 10 Daly (N. 

, Y.) 463, affirming 62 How.Pr. 479— 
Miller v. Herlich, 6 N.Y.St 909. 

Stipulation not to sue for malicious 
proseontion or false imprison- 
ment 

A surety on an undertaking given 
on an order of arrest in a civil action 
was released where the order of ar¬ 


rest was set aside under a stipula¬ 
tion by defendant in such action not 
to sue for malicious prosecution or 
for false imprisonment.—Schuyler v. 
Englert 10 Daly (N.Y.) 463, affirming 
62 How.Pr. 479. 

79-. Rogay v, Juilliard, 25 La.Ann. 
305. 

80. Rothwell v. Paine, 13 Daly 454, 
9 N.Y.Civ.Proc. 128—Keck v. Gross, 
26 N.Y.S. 1111, 6 Misc. 438—5 C.J. 
p 528 note 21. 

81- Rothwell V. Paine, 13 Daly 454, 
9 N.Y.Civ.Proc. 128. 

88. Cook V. National Surety Co., 155 
N.Y.S. 493, 169 App.Div. 666. 
Discontimiariice of original action 
The obligors on an undertaking to 
obtain an order of arrest were not 
liable thereon where the action in 
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Which the order was issued was dis¬ 
continued and liability on the under¬ 
taking depended on recovery of a 
judgment in favor of defendant in 
such action.—^Moses v. Waterbury 
Button Co., 37 N.Y.Super. 393. 
Ortidgment by default in original ac¬ 
tion 

When a plaintiff who had given an 
undertaking for arrest was defaulted 
in the principal action while absent, 
and a judgment was also procured 
against him on such undertaking, he 
was entitled, on good cause shown, 
not only to have the default set aside, 
but also the judgment which was 
rendered on the undertaking.—Wet- 
tig V. Moltz, 45 N.Y.Super. 389. 

83. Allaire v. Kalfon, 47 N.Y.S. 969, 

20 App.Div. 646—5 C.J. p 627 note 

I 8 . 
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the original cause is still pending.84 The foregoing 
rules which assert that the right to sue on the un¬ 
dertaking in question accrues when there has been 
a final determination that the order of arrest was 
improperly issued, apply where the cause of action 
and the grounds of arrest are identical or the right to 
arrest depends on the nature of the action, and the 
order of arrest was vacated on the merits,85 and, in 
accordance with this view, the action on the under¬ 
taking is not prematurely commenced where it is 
commenced after vacation of the order of arrest but 
before the trial of the action in which such order 
was issued,.^® or before judgment in the last mention¬ 
ed action.87 

An order, entered by consent of the parties, va¬ 
cating an order of arrest is not of itself such a final 
decision that plaintiff did not have the right to the 
order of arrest as will support an action on the un- 

dertaking.ss 

In view of the rule that a right of action on the 
undertaking does not accrue until there has been 
a final determination that the order of arrest was 
not properly granted, where defendant in the original 
action relies on a recovery of judgment by him in 
such action as the basis of his right to sue on the 
undertaking, an action against the sureties may not 
be maintained while an appeal from such judgment 
is pending. 

(4) Conditions Precedent to Action 

It is not necessary to obtain leave of court, to make 
a demand, or to proceed first against the party causing 
the arrest, before bringing an action on the undertak¬ 
ing. 


Before bringing an action on the undertaking, it is 
not necessary to obtain leave of court,®0 or to make 
a demand,® 1 or to proceed first against the party caus¬ 
ing the arrest.®^ 

(5) Parties to Action on Undertaking 
While in general ail persons in interest should be 
made parties, one defendant in the action in which the 
order of arrest was obtained may sue on a Joint and sev¬ 
eral bond vyithout joining his codefendants. 

While in general all persons who have an interest 
must be made parties to an action on the undertak¬ 
ing,®® if the bond is a joint and several one defendant 
may sue without joining his codefendants.®^ Plain¬ 
tiff in the action in which the order of arrest was 
issued, who did not sign the undertaking to obtain the 
order, is not a proper party defendant in an action on 
the undertaking.®5 

§ 86. Damages 

In general the damages recoverable In an action on 
an undertaking given to obtain an order of arrest are 
such as naturally, necessarily, and directly result from 
the issuance and enforcement of the order of arrest. 

In an action on an undertaking to obtain an or¬ 
der of arrest, conditioned to pay all damages which 
defendant in the action in which such order is issued 
may sustain by reason of the arrest, if defendant 
should recover judgment in such action or if it should 
finally be decided that plaintiff in such action was not 
entitled to the order of arrest, in general the damages 
recoverable are such as naturally, necessarily, and 
directly result from the issuance and enforcement of 
the order of arrest, not exceeding the amount of the 
undertaking.®® The items recoverable in an action 
on an undertaking containing the foregoing or a sim- 


84. Krause v. Rutherford, 81 N.T.S. 
465, 81 App.Div. 341, affirming 75 
N.T.S. 773, 37 Misc. 382, and af¬ 
firmed 70 N.E. 1101. 178 N.T. 584— 
Allaire v. Kalfon, 47 N.T.S. 969, 20 
App.Div. 546. 

85. Allaire v. Kalfon, supra—Squire 
V. Senia, 21 N.T.S. 1027, 2 Misc. 
577—Squire v. McDonald, 21 N.T.S. 
1025, 2 Misc. 422, 23 N.T.Civ.Proc. 
150, appeal dismissed 34 N.E. 398, 
138 N.T. 554—Rothwell v. Paine, 
9 N.T.Civ.Proc. 128, 3 How.Pr.(N. 
S.) 187—5 C.J. p 527 note 11. 

Effect of judgment In original ac¬ 
tion 

'Clou 

rest which has become final by ex¬ 
piration of the time allowed for ap¬ 
peal is a final decision that plaintiff 
was not entitled to the order vacated 
authorizing action on plaintiff's un¬ 
dertaking, regardless of what judg¬ 
ment might be recovered in the orig¬ 
inal action.—Silverstein v. Rugiero, 
58 N.T.S. 1059, 28 Misc. 139, affirming 
57 N.T.S. 1147, 26 Misc. 872. 


Earlier cases 

In some earlier cases in New Tork 
there are expressions or holdings to 
the effect that, where the right to ar¬ 
rest depended on the nature of the 
action, liability on the undertaking 
is dependent on the result of the ac¬ 
tion in which the order of arrest was 
granted.—Schuyler v. Englert, 10 
Daly (N.T.) 463, affirming 62 How. 
Pr. 479—Staab v. Shupe, 1 How.Pr. 
(N.S.) (N.T.) 4—5 C.J, p 627 note 
10. 

88. Krause v. Rutherford, 81 N.T.S. 

465, 81 App.Div. 341, affirming 75 
/fS^T.S. 773, 37 Misc. 382, and af- 
med 70 N.E. 1101, 178 N.T. 584— 
.rause v. Rutherford. 60 N.T.S. 
_^^-ause^ y^^J^therfqird. 60 N.T.S. 

87. Silverstein v. Rugiero, 58 N.T.S, 
1059, 28 Misc. 139, affirming 67 N. 
T.S, 1147, 26 Misc. 872. 

88. Hallen v. Jones, 21 N.T.S. 943, 2 
Misc. 249, reversing 20 N.T.S. 659, 
1 Misc. 192. 

88. Cook V. National Surety Co., 155 
N.T.S. 493, 169 App.Div. 656—6 C.J. 

’ p 627 note 8 [cj. 

hi 


90- Krause v. Rutherford, 60 N.T.S. 
1047, 45 App.Div. 132, affirmed 81 
N.T.S. 465, 81 App.Div. 341, which 
was affirmed 70 N.E. 1101, 178 N.T. 
584—5 C.J. p 527 note 12. 

91. Krause v. Rutherford, 75 N.T.S. 
773, 37 Misc. 382, affirmed 81 N.T.S, 
465, 81 App.Div. 341, which was 
affirmed 170 N.E. 1101, 178 N.T. 
584. 

92. Keck V. Gross, 26 N.T.S. 1111, 6 
Misc. 438. 

93. McLean v. Fidelity, etc., Co., 107 
N.T.S. 907, 56 Misc. 623—5 C.J. p 
527 note 18. 

*^1'“App.j5iv."’‘3$f,'affirming^75 
N.T.S. 773, 37 Misc. 382, and af¬ 
firmed 70 N.E. 1101, 178 N.T. 684—. 
5 C.J. p 627 note 15. 

95. Gobbi V. Associazone Fratema, 
65 N.T.S. 672, 32 Misc. 756. 

96. Spang v. Patterson, 52 N.T.S. 
678, 23 Misc. 636, 6 N.T.Ann.Cas. 
251. 
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ilar condition include counsel fees and expenses in 
proceedings to vacate the order of arrest or to ob¬ 
tain discharge from arrest,^ including counsel fees 
and other expenses in obtaining a discharge on bail,98 
and compensation for loss of earnings during im¬ 
prisonment,99 together with interest on the amount 
of the items recoverable.^ 

The recovery under the above undertaking must 
be limited to such costs and expenses as have been 
caused by the arrest^ In general, expenses incurred 
in the trial of the original action in defeating plain¬ 
tiff's claim on the merits, and which would have been 
incurred if no arrest had been made, are not re- 
coverable.8 And a like rule applies to the expenses 
of an appeal from a judgment in the original ac¬ 
tion,^ There is, however, authority for the view 
that, where a trial of the action in order to defeat the 
claim of plaintiff therein, on the merits, is necessary 
for the purpose of obtaining relief from the arrest, 
the expenses of such trial are recoverable,5 includ¬ 
ing a reasonable amount for counsel fees, even 
though plaintiff in the action on the undertaking has 


not paid the fees for which recovery is allowed.® 
It has been held or recognized that the damages re¬ 
coverable in an action for false imprisonment are not 
the measure of damages recoverable in an action on 
an undertaking conditioned as hereinbefore set out,*^ 
and that they do not include any damages for any dis¬ 
grace suffered by defendant in the original action,® 
or for an injury to the person.9 There is, however, 
authority for the view that in an action on such 
an undertaking, the jury may consider as elements in 
assessing damages the mental anguish and physical 
injuries caused by the arrest and imprisonment^® 
It has broadly been stated that an undertaking 
given to obtain an order of arrest, which is condi¬ 
tioned to pay all costs which may be awarded to 
defendant and all damages which he may sustain by 
reason of the arrest, is designed to cover taxable 
costs which may be recovered in the action.ii In 
any event the obligors on such undertaking are liable 
for the costs awarded to defendant in the original 
action on a proceeding to vacate the order of arrest 
in which the order is vacated.^^ 


97. N.T.—^Krause v. Rutherford, 60 
N.T.S. 1047, 45 App.Div. 132. 

Philippine.—Drgon v. De La Cavada, 
9 Philippine 461, 6 Off-Gaz. 170. 
Utah.—^Vanderherg v. Connoly, 54 P. 

1097, 18 Utah 112. 

5 C.J. p 528 note 22. 

98. Kattell v. American Surety Co., 
145 N.Y.S. 465, 160 App.Div. 68— 
McLean v. Fidelity, etc., Co., 107 
N.T.S. 907, 56 Misc. 623—5 C.J. P 
528 note 22. 

99. Krause v. Rutherford, 60 N.T.S. 
1047, 45 App.Div. 132—5 C.J. p 528 
note 22. 

1. Kattell V. American Surety Co., 
145 N.Y.S. 465, 160 App.Div. 68. 

2. Kattell v. American Surety Co., 
supra—5 C.J. p 528 note 23. 

3. Kattell v. American Surety Co., 
supra—5 C.J. p 528 note 24. 

4. Peinstein v. Jacobs, 123 N.Y.S. 
750, 139 App.Div. 192—5 C.J. P 528 
note 24. 

5. Cook V. National Surety Co., 165 
N.Y.S. 493, 169 App.Div. 656—5 C.J. 
p 528 note 25. 

6. Cook V. National Surety Co., su¬ 
pra. 

7 . Krause v. Rutherford, 60 N.Y.S. 
1047, 45 App.Div. 132—5 C.J. p 528 
note 26. 

8. Krause v. Rutherford, 60 N.T.S. 
1047, 45 App.Div. 132. 

9. Krause v. Rutherford 75 N.Y.S. 
773, 37 Misc. 382, affirmed 81 N.Y. 
S. 465, 81 App.Div. 341, which is 
affirmed 70 N.E. 1101, 178 N.T. 584. 

10. Vanderberg- v. Connoly, 54 P. 
1097, 18 Utah 112—5 C.J. p 528 note 
26 [al. 


11. Bamberger v. Kahn, 43 Hun (N. 

T.) 409—5 aj. p 628 note 22. 

Costs recovered in original action 

(1) The view has been taken that 
under such an undertaking the costs 
intended to be secured are not the 
costs of the action for which defend¬ 
ant, in the event of his success, may 
recover judgment, but only such 
costs awarded to the defendant as 
accrue directly from the result of 
the arrest or in proceeding in the ac¬ 
tion, or otherwise, necessitated by 
the arrest.—Sutorius v. North, 20 N. 
T.S. 726, 1 Misc. 298, 13 N.T.S. 657, 
20 N.T.Civ.Proc. 162—5 C.J. p 499 
note 40 [b], p 628 note 23. 

(2) There is, however, authority 
for the view that the provision for 
costs covers all costs that might le¬ 
gitimately be awarded in the prog¬ 
ress of the original action.—Purber 
V. McCarthy, 12 N.T.S. 794, 20 N.T. 
Civ.Proc. 229—5 C.J. p 527 note 18 
[a]. 

(3) This Includes the costs on an 

application for a new trial.—^Purber 
V, McCarthy, supra—5 C.J. p 499 note 
"0 Cc]. ^ 

(4) Furthermore the view has’ros^ 
taken that interest bn the judg‘d C.J[t 
for costs is allowable.—^B^irber v. i^lc- 
Carthy, supra. 

XSxtent of liability after payment of 
costs 

(1) When an undertaking is con¬ 
ditioned in a certain sum for the 
payment of all costs that may be 
awarded defendant, and all damages 
which he may sustain hy reason of 
the arrest, the sureties after pay¬ 
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ment of the costs are liable for dam¬ 
ages only to the extent of the dif¬ 
ference between the costs paid and 
the amount specified in the bond, as 
“all costs” and “all damages” must 
be taken in conjunction.—Sutorius v. 
Dunstan, 13 N.T.S. 601, 69 N.T.Su- 
per. 166, 20 N.T.Civ.Proc. 241—Spang 
V. Paterson, 52 N.T.S. 678, 23 Misc. 
536. 

(2) Where costs have been paid to 
the attorney of defendant in the orig¬ 
inal action during the course of the 
proceedings in such action the cor¬ 
rect practice is for such defendant as 
plaintiff in the action on the under¬ 
taking to deduct them upon the trial 
of such action.—^Krause v. Ruther¬ 
ford, 75 N.T.S. 773, 37 Misc. 382, af¬ 
firmed 81 N.T.S. 465, 81 App.Div. 341, 
which is affirmed 70 N.E. 1101, 178 
N.T. 584. 

12. Tuns tall Winton, 31 Hun (N. 

T.) 231. 

Deposit in lien of undertaking 

Where a deposit was made in lieu 
of the undertaking which, under the 
applicable statute, would have been 
conditioned for all costs awarded to 
defendant in the original action if he 
recovers judgment therein or if it is 
finally decided that plaintiff therein 
was not entitled to the order of ar¬ 
rest, such defendant was entitled to 
payment out of the deposit of the 
costs awarded in the proceedings to 
vacate the order of arrest, on a final 
decision vacating such order, without 
waiting until the issues in the orig¬ 
inal action were tried and determin¬ 
ed.—Tunstall V. Winton, 31 Hun (N. 
T.) 231. 
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ARRESTANBIS BONIS NE BISSlPENTTJRr-^ABRET 


AEEESTANDIS BONIS NE DISSIPENTUR. A 

writ which lay for a person whose cattle or goods 
were taken by another, who during a contest was 
likely to make away with them, and who had not 
the ability to render satisfaction i 

ARRESTANDO IPSUM QUI PECUNIAM RE- 
CEPIT. A writ which lay for apprehending a per¬ 
son who had taken the king’s prest money to serve 
in wars and then hid himself .2 

ARRESTARE or ARESTARE. Law Latin, in old 
English law, to arrest; to take or seize a person; 
to take or seize a chattel, as a vessel, etc.2 

ARRESTATIO. Law Latin, in practice, the act of 
stopping or stasdng a person or proceeding by au¬ 
thority of law; arrestment; an arrests In old Eng¬ 
lish law, an arrest.^ 

ARRESTEE. In Scotch law the person in whose 
possession a debt or property has been attached by 
arrestment.® 

ARRESTER. One who, or that which, arrests.*^ In 
Scotch law the person or creditor in whose behalf 
process of arrestment is issued.® 

Lightning arrester, A device used by a telephone 
company to divert lightning from the line to the 
ground is spoken of as a ^^lightning arrester,’^ al¬ 
though it might more properly have been termed a 
^^lightning diverter,” its office being not to arrest the 
lightning but to divert it from the wire by offering a 
comparatively easy course to the earth.® 

ARRESTMENT. A word of Scotch origin, and de¬ 
rived from the Scottish law, defined as the order of 
a judge, by which he who is debtor in a movable ob¬ 
ligation to the arrester’s debtor is prohibited to make 


payment or delivery till the debt due to the arrester 
be paid or secured, or the process by which a credi¬ 
tor may attach money or movable property which 
a third person holds for behoof of his debtors.^® 
Phrases: “Arrestment of seamen’s wages,”^^ and 

“attachment or arrestment.”i2 

ARRESTMENT JTJRISDICTIONIS TUNDAND.^ 
CAUSA. In Scotch law, a writ or process to bring 
a foreigner within the jurisdiction of the courts of 
Scotland.!® < 

ARRESTO. In Spanish law, “arresto” is used in 
two senses: (1) As the equivalent of the English 
noun “arrest” (see title Arrest §§ 1, 23). (2) In 

the technical sense of “imprisonment.”!^ 

ARRESTO FACTO SUPER BONIS MERCATORUM 
ALIENICrENORUM. Law Latin literally “For mak¬ 
ing arrest or seizure of the goods of foreign mer¬ 
chants.”!® In old English law, a writ against the 
goods of aliens found within this kingdom, in recom¬ 
pense of goods taken from a denizen in a foreign 
country, after denial of restitution.!® 

ARRESTS, RESTRAINTS, DETAINMENTS, ETC. 

See the titles Insurance § 862 [38 C.J. p 1104 note 
50-p 1105 note 74], and Shipping § 133 [58 C.J. p 
418 notes 16-21]. 

ARRET. A term which is derived from the French 
law, and is used in Canada and Louisiana, as re¬ 
ferring to a judgment, sentence, or decree of a court 
of competent jurisdiction.!^ 

Arretted 

Convened before a judge and charged with a 
crime;!® also imputed or laid to one’s charge.!® 


1 . Wharton L. Lex. 

2. jracoh L. L. 

3. Adams Gloss. 

4. Adams Gloss. 

5. Black L. D. 

6. Wharton L. Lex. 

7. Century D. 

8. Burrill L. D. 

9. Wells V. Northeastern Tel. Co., 
64 A. 648, 101 Me. 371, 381. 

10. Wilder v. Inter-Island Steam 
Nav. Co., (Hawaii) 29 S.Ct. 58, 61, 
211 U.S. 239, 53 L.Bd. 164, 15 Ann. 
Cas. 127. 

‘‘Attachment” equivalent 
“Arrestment, I understand, is 
merely a scotch term for attach¬ 
ment.”—^Holt V. Tullit, 17 Hawaii 416, 
419, 420. 

“Execution” distingruished.—^Wild¬ 
er V. Inter-Island Steam Nav. Co., 
(Hawaii) 29 S.Ct. 58, 61, 211 U.S. 239, 
53 L.Ed. 164, 15 Ann.Cas. 127. 


11. U.S.—^Wilder v. Inter-Island 
Steam Nav. Co., supra. 

Hawaii.—Holt v. Tullet, 17 Hawaii 
416, 419. 

12. U.S.—^Wilder v. Inter-Island 
Steam Nav. Co., (Hawaii) 29 S.Ct. 
58, 61, 211 U.S. 239, 53 L.Ed. 164, 
15 Ann.Cas. 127. 

Hawaii.—Holt v. Tullet, 17 Hawaii 
1116, 1119. 

13. Black L. D. 

Effect on foreigner’s goods 

The warrant attaches a foreign¬ 
er’s goods within the jurisdiction, 
and these will not be released unless 
caution or security be given.—^Black 
L. D. 

14. Spanish Pen.Code arts 26, 29— 
Philippine Pen.Code arts 25, 28—5 
C.J. p 531 notes 18-23. 

Bard labor not necessarily includ¬ 
ed.—^U. S. V. Navarro, 3 Philippine 
633, 2 Ofe.Gaz, 486. 

713 


15. Adams Gloss. 

16. Black L. D., citing Reg.Orig. p 
129. 

Other names 

The ancient civilians called it 
“clarigatio,” but by the moderns it 
is termed “reprisalia.”—Black L. D. 

17. Bouvier L. D. 

“Saisie arret” is an attachment of 
property in the hands of a third per¬ 
son.—Black L. D., citing La. Code 
Pr. art. 209. 

18. Black L. D. 

“Ad rectum malefactorem” is, ac¬ 
cording to Bracton, to have a male¬ 
factor forthcoming to be put on his 
trial.—Black L. D. 

19. Black L. D. 

As, “no folly may be arretted to 
one under age.”—^Black L. D., citing 
Bracton lib 3 tr 2 c 10. 
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ABBHA or ABRHj$ 5 (plural). In the civil law, 
money or other valuable things given by the buyer 
to the seller, for the purpose of evidencing the con¬ 
tract; earnestthe money given to ratify a con¬ 
tract; a part of the purchase money; a pledge.2i 

ABEHABO. In the civil law, earnest; money given 
to bind a bargain .22 

ABBHES. A French word meaning an amount which 
one party hands to the other at the moment a con¬ 
tract is made; hence equivalent to ‘‘earnest money .^^23 

ABBIAGB AND CARBIAaE. In EngHsh and 
Scotch law, indefinite services formerly demandable 
from tenants, but prohibited by Statute of 20 George 
n c 50 §§ 21, 22.24 

ABBIBADA. In Spanish law the entrance of a 
vessel into a port other than that of its destination. 
As such an entrance is apt to be dangerous, the codes 
of commerce provide that it is made at the risk of 

the eaptain.25 

ABBIEB BAN. In feudal law, a second summons to 
join the lord, addressed to those who had neglected 
the first; a summons of the inferiors or vassals of 
the lord.26 

ARRIERE FIEF, or FEE. In feudal law, a fief or 
fee dependent on a superior one; an inferior fief 
gi’anted by a vassal of the king, out of the fief held 
by him.27 

ARRIERE VASSAL. In feudal law, the vassal of 

a vassal.2S 

ARRIVAL. The strict and etymological meaning of 
the word “arrivaP' is a coming to the shore, ad ripam; 


and in the French language, through which the word 
comes to us from the Latin, this meaning is preserv¬ 
ed, the radical meaning being the coming to some 
place by water. 2 9 In our language the etymological 
meaning has not been so closely adhered to;20 and 
the term may imply any actual arrival,2 ^ a transitus 
and a terminus,22 and may be generally defined as 
meaning the act of coming to or reaching a place; 
coming to some port or place.22 
In connection with the sale of goods “on arrival,” 
or “subject to arrival,” the term has received judicial 
interpretation. See the title Sales § 216 [55 C.J. 
p 486 note 18-p 487 note 41]. In the fiscal and navi¬ 
gation laws of the United States it is not always, 
perhaps not most generally, used in its original and 
etymological meaning, nor is it invariably used in 
one and the same sense, so that what is deemed by 
law to be an arrival for one purpose is not deemed 
to be so for another ;24 and so in connection with sea 
craft the term has received frequent interpretation 
by the courts when called upon to defibae its significa¬ 
tion when applied generally to the arrival of ves¬ 
sels; 25 or more specifically to the arrival at the port 
or place of discharge ;25 the arrival of vessels at a 
foreign port;27 the arrival of vessels within the 
limits of a collection district ;2S the arrival of vessels 
within the limits of the United States ;2^ the arrival 
of vessels within a port of the United States and 
the arrival of wrecking vessels.^^ 

Arrival in, the state. Arrival of goods in a state 
has been held in some cases, to mean reaching the 
point of consignment and delivery there to the con¬ 
signee ;^2 but in others merely the reaching of the 
state borders and entering the territorial limits of 
the state.42 


20 . Black L. D. 

21. Adams Gloss. 

Arrha sponsalitla—a betrothal 
gift; earnest money or evidence of 
the contract of espousals; a pledge 
or earnest of marriage, given by the 
bridegroom to the bride.—Adams 
Gloss. 

22. Black L. D. 

23. Capo V. Bugdahl, 42 So. 478, 
117 La. 992, 996—5 C.J. p 532 note 
28. 

24. Black L. D. 

25. Escriche Diccionario. 

26. Black L. D. 

27. Black L. D. 

28. Black L. D. 

28. U. S. V. Shackford, (D.C.Me.) 27 
F.Cas.No,16,263, 1 Ware 171, 173. 

30. U. S. V. Shackford, supra, 
ai. Hite V. Central R. of New Jer¬ 
sey, (Pa.) 171 F. 370, 372, 373, 96 
C.C.A. 326—5 C.J. p 532 note 34. , 


32. U. S. V. Shackford, (D.C.Me.) 27 
P.Cas.No.16,263, 1 Ware 171, 173. 

33. U.S.—^U. S. v. Shackford, supra. 
Ga.—Southern R. Co. v. Haymann, 45 

S.B. 491, 118 Ga. 616, 619. 

“3!atry»» compared.—^XJ. S. v. Open 
Boat, (C.C.Me.) 27 P.Cas.No.15,967, 
5 Mason 120, 132. 

34. Parsons v. Hunter, (C.C.N.H.) 18 
F.Cas.No.10,778, 2 Sumn. 419, 422. 

35. Parsons v. Hunter, supra—Toler 
v. White, (D.aMe.) 24 F.Cas.No. 
14,079, 1 Ware 277, 280—5 C.J. p 
583 note 40. 

36. Kenyon v. Tucker, 23 A. 61, 17 
RI. 529, 533—5 C.J. p 533 note 41. 
“Touching at a port” distinguished. 

—^U. S. v. Shackford, (D.C.Me.) 27 
P.Cas.No.16.263, 1 Ware 171, 173. 

37. Harrison v. Vose, (Me.) 9 How. 
(tJ.S.) 372, 379, 381, 13 L.Ed. 179—5 
C.J. p 534 note 42. 

38. The Metmuzel, (C.C.A,Va.) 49 

F.(2d) 368, 370—The Cherie, (C.C. 
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A.Me.) 13 P.(2d) 992, 993—U. S. 
v. The Cherie, (D.C.Me.) 9 P.(2d) 
640, 641—5 C.J. p 534 note 43. 

39. Thomson v. IT. S., (C.C.Va.) 23 
F.Cas.No.13,985, 1 Brock. 407, 411 
—5 C.J. p 534 note 44. 

40. U. S. V. Open Boat, (C.C.Me.) 27 
F.Cas.No.15.967, 6 Mason 120, 132. 

41. Acosta V. The Halcyon, (D.C. 
Fla.) 1 F.Cas.No.31. 

42. Adams Express Co. v. Kentucky, 
(Ky.) 29 S.Ct. 633, 634, 214 U.S. 
218, 53 L.Ed. 972—^Rhodes v. Iowa, 
(Iowa) 18 S.Ct. 664, 170 U.S. 412, 
426, 42 L.Ed. 1088—5 C.J. p 534 
note 46 [b], [c]. 

43. U.S.—Wilkinson v. Rahrer, 
(Kan.) 11 S.Ct 865, 870, 140 U.S. 
545, 35 L.Ed. 572. 

Me.—State v. Intoxicating Liquors, 
76 A. 268, 269, 106 Me. 135. 

S.C.—State V. Aiken, 20 S.E. 221, 42 
S.G 222, 250, 26 L.R.A. 345. 



6 C.J.S. 


ABBIVAL-AItltOaAClCli 


Arrival in the United States. The phrase has 
been held to apply not only to citizens returning but 
also to foreigners visiting or emigrating.^^ 

Other phrases: "Arrival in port,”^^ "arrival of 
the ship at destination,“arrival within the local 
jurisdiction,”47 "certificate of arrival,”48 "date of 
arrival,”49 “date of the arrival of the ship at desti¬ 
nation,“immediately on arrival,”^! "no arrival, 
no sale,”52 "on arrival,”53 «sell ... on arrival,”54 
“subject to arrival,”55 "upon arrival,”®® “upon arriv¬ 
al in such state,”®7 and “within three full business 
days after arrival.”®® 

AEBIVE* The word has been described as a neuter 
verb which is said to express the idea of coming to 
or reaching a place by traveling or moving toward 
it;®^ and has been defined as meaning to come,®® 
to come to or reach one place from another,®^ or to 
reach a destination.®^ In particular connections, 
“to arrive” has been held equivalent to “on arriv¬ 
al;”®® and distinguished from “to enter.”®4 As is 


the case with the noun “arrival,^ the verb “arrive,*^ 
used in connection with ships and the like craft, 
has received varying construction.®® 

Phrases: “Assets which shall arrive,”®® “goods 
^arrive,’ ”®7 “goods ^to arrive,^ ”®® “sale of goods ^to 
arrive,^ ” see Sales § 216 [55 C.J. p 486 note 18—p 
487 note 41], and “shall arrive within the county;”®® 
also “arrives at full age, ”70 ^^arrives within the limits 
of any collection district,”7^ and “when he arrives 
at the age of twenty-one years ;”72 also “arrived for 
sale,”7® “arrived vessel,”74 “arrived within the col¬ 
lection district,”7® "car arrived,”7® "had ^arrived^ and 
was %nlading,^ ”77 and “ship was ^arrived ”7® and 
also “arriving at the point of intersection at approx¬ 
imately the same instant,”79 “arriving for sale,”®® 
“arriving from sea,”®^ and “persons arriving in the 
United States.”®^ 

ARROGACldlT. In old Spanish law the act of re¬ 
ceiving as one’s child, another’s offspring who is not 
under the patria potestas.®® 


44. Astor V. Merritt, (N.T.) 4 S.Ct. 
413, 111 U.S. 202, 214, 28 L.Ed. 401 
—In re Kempson, (D.C.Wash.) 14 
F.(2d) 668, 669. 

45. American Ins. Co. v. Hutton, 24 
Wend.(N.Y.) 330, 334. 

“At sea” contrasted.—^Bowen v. 
Hope Ins. Co., 20 Pick.(Mass.) 276, 
278, 32 Am.D. 213. 

46. The Cardiganshire, (D.C.Cal.) 9 
F.(2d) 416, 420, 

47 . U.S,—Wilkinson v. Bahrer, 
(Kan.) 11 S.Ct. 865, 870, 140 U.S. 
545, 35 L.Ed. 572. 

Me.—State v. Intoxicating- Liquors, 
76 A. 268, 269, 106 Me. 135. 

48. In re Kempson, (D.C.Wash.) 14 
F.(2d) 668, 669. 

48. The Cardiganshire, (D.C.Cal.) 9 
F.(2d) 416, 420—Hite v. Central 
R. of New Jersey, (Pa.) 171 F. 370, 
373, 96 C.C.A. 326. 

50. The Cardiganshire, (D.C.Cal.) 9 
F.(2d) 416, 420. 

51. Evans v. Root, 7 N.T. 186, 189, 
57 Am.D. 512. 

52. Harrison v. Fortlage, (Pa.) 16 S. 
Ct. 488, 161 U.S. 67, 64, 40 L.Ed. 
616. 

53. N.T.—^Evans v. Root, 7 N.T. 186, 
189, 57 Am.D. 512. 

Ohio.—^Burnard v. Voss, 8 Ohio Dec. 

(Reprint) 221, 6 Cinc.L.Bul. 339. 
Vt.—Unadilla Silo Co. v. M. A. Hull 
& Son, 96 A. 635, 537, 90 Vt. 134. 

6 C.J. p 532 note 39. 

See also Sales § 216 [55 C.J. p 486 
notes 18-21]. 

54. N.T.—^Evans v. Root, 7 N.T. 186, 
189, 67 Am.D. 512. 

Ohio.—^Burnard v. Voss, 8 Ohio Dec. 
(Reprint) 221, 6 Cinc.L.BuL 839. 


55. Penn American Plate Glass Co. 
V. Harshaw, 90 N.E. 1047, 1050, 
1052, 46 Ind.App. 645. See also 
Sales § 216 [56 C.J. p 486 notes 18- 
21 ]. 

56. People V. Fargo, 122 N.T.S. 558, 
555, 137 App.Div. 727—5 C.J. p 
534 note 46 [b], [c]. 

57. Hudson v. State, 101 P. 275, 279, 
2 Okl.Cr. 176—5 C.J. p 534 note 46 
[b]. 

58. Jewett & Sherman Co. v. Rosen¬ 
berg Bros. & Co., 195 N.W. 720, 
182 Wis, 34. 

59. Thomson v. U. S., (C.C.Va.) 23 
P.Cas.No.13,985, 1 Brock. 407, 411. 

60. Hoes V. New Tork, etc., R. Co., 
66 N.E. 119, 173 N.T. 435, 442. 

61. Thomson v. U. S., (C.C.Va.) 23 
F.Cas.No.13,985, 1 Brock. 407, 411. 

62. In re Langford, (C.C.S.C.) 57 
F. 570, 573. 

63. Newbery v. Furnival, 56 N.T. 
638. See also Sales § 216 [55 C. 
J. p 486 note 18]. 

64. U. S. V. Open Boat, (C.C.Me.) 27 
F.Cas.No.15,967, 5 Mason 120, 132. 

65. The Metmuzel, (C.C.AVa.) 49 F. 
(2d) 368, 370—^The Metmuzel, (D.C. 
Va.) 49 F.(2d) 365, 368—^The Bald- 
hill, (C.C.A.N.T.) 42 F.(2d) 123, 
125—^F. S. Royster Guano Co. v. 
U. S., (C.C.A.Va,) 18 F.(2d) 469, 
470 —^The Cherie, (C.C.AMe.) 13 F. 
(2d) 992, 993—^U. S. v. The Cherie, 
(D.C.Me.) 9 F.(2d) 640, 641—^The 
Coquitlam, (Alaska) 77 F. 744, 749, 
23 C.C.A, 438—Cargo ex Lady Es¬ 
sex, (D.aAlaska.) 39 F. 765, 766. 

66. Hoes V. New Tork, etc., R. Co„ 
66 N.E. 119, 173 N.T. 485, 442, 
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67. In re Langford, (C.C.S.C.) 57 F. 
570, 573. 

68. Rogers V. Woodruff, 23 Ohio St. 
632, 636, 13 Am.R. 276—5 C.J. p 
532 note 39 [a]. 

69. Hoes V. New Tork, etc., R. Co., 
66 N.E. 119, 173 N.T. 435, 442. 

70. Kohne’s Est., Pars. Eq.Cas.(Pa.) 
399, 408. 

71. The Metmuzel, (C.C.A.Va.) 49 
P.(2d) 368, 370. 

72. U.S.—Vanderbilt v. Eidman, (N. 
T.) 25 S.Ct. 331, 196 U.S. 480, 49 
L.Ed. 563—^Herold v. Shanley, (N. 
J.) 146 F. 20, 76 C.C.A. 478. 

N.J.—Gifford v. Thorn, 9 N.J.Eq. 702, 
729. 

73. Boyd V. City of Louisville, 198 
S.W. 927, 928, 178 Ky. 354. 

74. The Baldhill, (C.C.A.N.T.) 42 

F.(2d) 123, 125. 

75. The Metmuzel, (C.C.A.Va.) 49 
F.(2d) 368, 370—The Metmuzel, (D. 
C.Va.) 49 F.(2d) 365, 368. 

76. Jewett & Sherman Co. v. Rosen¬ 
berg Bros. & Co., 195 N.W. 720, 182 
Wis. 34. 

77. The Cherie, (C.C.A.Me,) 13 F. 
(2d) 992, 993—^U. S. v. The Cherie, 
(D.C.Me.) 9 F.(2d) 640, 641. 

78. F. S. Royster Guano Co. v. tJ. 
S.. (C.C.A.Va.) 18 P.(2d) 469, 470. 

79. Gendron v. Glidden, 148 A. 461, 
464, 84 N.H. 162. 

80. Boyd V. City of Louisville, 198 
S.W. 927, 928, 178 Ky. 364. 

81. The Thomas Melville, (La.) 62 
F. 749, 761, 10 C.C.A. 619. 

88. Astor V. Merritt, (N.T.) 4 S.Ct. 

413, 111 U.S. 202, 214, 28 L.Ed. 401. 
83. Escriche Diccionarlo. 
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ARROGABO. In Spanish law one who, being no 
longer under the “patria potestas,” because either 
he has no father or has left him, is received by an¬ 
other as his own child.*^ 

ABBOGATIO. In the civil law a form of adoption, 
the term being said to be derived from “rogo” [ask] 
because the person arrogated was asked before the 
■'‘curia” [court] whether he consented.®® 

AEROGATION. See Adoption of Children § 1 note 

6 . 

AREONDISSEMENT. In France, one of the sub¬ 
divisions of a department.®® 

AEEOWEOOT. A nutritive starch obtained from 
root stalks of several species of the maranta a plant 
which grows in the West Indies, and which was 
considered a specific for wounds caused by poisoned 
arrows; hence its name.®^ 

Phrases: “Arrowroot in a state of nature,”®® 
“arro-wroot in its natural state,”®® “arrowroot of 


commerce,”®® “arrowroot, raw or unmanufactured,”®^ 
and “arro'wroot tubers.”®® 

AES.$ ET PENSAT.ffi. Literally, burnt and weigh¬ 
ed; a term formerly applied to money tested or as¬ 
sayed by fire and by weighing.®® 

AESENAL. In its generic meaning a place for the 
storage, or for the manufacture and storage, of arms 
and all military equipment, whether for land or naval 
service.®^ 

AESENIC. One of the elements; arsenious oxide.®® 
Phrase: “ ‘Arsenic or arsenious’ acid.”®® 

AESEE IN LE MAIN. French, literally to burn in 
the hand; the punishment by burning or branding 
the left thumb of lay offenders who claimed and 
were allowed the benefit of clergy, so as to distin¬ 
guish them in case they made a second claim of cler¬ 
gy-” 

AESION. Law French, burning; arson.®* 


84. Escriche Diccionario. 

85. Reinders v. Koppelmann, 68 Mo. 
482, 498, 30 Am.R. 802, quoting 
Sandar Inst. Justinian p 122. 

■Pile Homan law made a distinction 

based on the status of the adopted 
one. If he were sui juris the act 
was termed “arrogatio;” otherwise it 
was “adoptio.”—Sohm Inst.Rom.L. 
(3d Ed.) pp 479, 480—^Reinders v, 
Koppelmann, 68 Mo. 482, 497, 30 Am. 
R. 802. 

86* Black li. D. 

87. Leaycraft v. U. S., (N.T.) 130 
P. 106, 107, 64 C.C.A. 440 


88. Leaycraft V. XT. S., supra. 

89. Leaycraft v. U. S., supra—5 C. 
J. 535 note 6x. 

90. Leaycraft v. S., supra. 

91. Leaycraft v. XT. S., supra. 

92. Leaycraft v. U. S., supra. 

93. Black L. D. 

94. 23 Op.Atty.-Gen. 443, 445—5 C. 
J. p 536 note 62. **Armory” includ¬ 
ed see Armory 6 C.J.S. p 342 note 
64. 

95. Webster New Int. D. 

Poisonous character.—Reese Medi¬ 
cal Jurisprudence and Toxicology p 


443, quoted in Commonwealth v. 
Danz, 60 A. 1070, 211 Pa. 507, 515. 

96. American Smelting & Refining 
Co. V. U. S., 12 CtCustApp. 212, 
213. 

Arsenical fine dnst, a by-product of 
lead smelting, imported for the pur¬ 
pose of recovering its arsenious acid 
content, held not “arsenic or ar¬ 
senious” acid.—^American Smelting & 
Refining Co. v. XJ. S., 12 CtCustApp. 
212, 213. 

97. Black L. D. 

98. Adams Gloss. 
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ARSON 

This Title includes malicious burning of or setting fire to or attempting to bum buildings or other 
structures and property therein; nature and elements of the crimes of arson, house-burning, etc., and of de¬ 
grees thereof; nature and extent of criminal responsibility therefor, and grounds of defense; and prosecu¬ 
tion and punishment of such acts as public offenses. 

Matters not !n this Title, treated elsewhere In this work, see Descriptive-Word Index 
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I. OFFENSES AND RESPONSIBILITY THEREFOR 


§ 1. Definition 

At common law arson fs the malicious and willful 
burning of the house or outhouse of another man. 
Statutory definitions are frequently broader In their 
scope. 

The crime of arson, at common law, is a willful 
and malicious burning of a dwelling house, or out¬ 
house within the curtilage of a dwelling house of 
another person.^ In the absence of a statutory 


definition of arson, the common-law definition will 
be relied on.^ While under some statutes the com¬ 
mon-law definition of arson is retained,^ other stat¬ 
utes define arson as the willful and malicious burn¬ 
ing of a building with intent to destroy it.'* Some 
statutes define arson as an offense broader in its 
scope than the common definition, although includ¬ 
ing within their scope the common-law offense.^ 
By virtue of statute criminal burning has been ex- 


1. Fla.—Williams v. State, 132 So. 

186, 187, 100 Fla. 1054. 
ni.— People V. Clavey, 189 N.B. 364, 
366, 355 111. 358. 

Pa.—Commonwealth v. Bruno, 175 
A. 518, 316 Pa. 394. 

Blaclcstone’s defixiitiou 
Blackstone's definition (4 Black- 
stone Comm, pp 220, 221) as “the 
malicious and willful burning of the 
house or outhouse of another man” 
has also frequently been adopted, or 
substantially adopted, 

Ala.—Gilbreath v. State, 74 So. 723, 
15 Ala.App. 588. 

Ark.—State v. Hanna, 198 S.W. 881, 
131 Ark. 129. 

Fla.—Sawyer v. State, 132 So. 188, 
100 Fla. 1603. 

La.—State v. Brett, 81 So. 461, 144 
La. 980. 

Mass.—Commonwealth v. Cooper, 162 
N.E. 733, 264 Mass. 378. 

N.H.—State v. Dinagan, 104 A. 33, 
79 N.H. 7. 

Bord Coke’s definition 

(1) Sir Matthew Hale’s version 
(Hale P.C. p 566) of Lord Coke’s 
common-law definition of arson as 
“the malicious and voluntary burning 
of the house of another, by night 
or by day” has been frequently 
adopted, or substantially adopted.— 
State V. Dinneen, 76 A. 623, 23 DeL 
505, 606—5 C.J. p 5-39. notes 2, 3, 

(2) This definition has beqn giyen 
in other cases which substitute ver¬ 


bal changes such as: ’Willful” for 
“voluntary,”—State v. Rand, 169 A. 
898, 899, 132 Me. 246—5 C.J. p 539 
note 4. 

(3) “Unlawful” for “voluntary.” 
—^Harrison v. State, 55 Ala. 239, 241 
—Mai V. People, 79 N.B. 633, 224 HI. 
414, 417—5 C,J. p 539 note 5. 

(4) “Firing” for “burning.”—^De- 
dieu v. People, 22 N.T. 178, 187. 

<5) “Dwelling-house” for “house.” 
—State V. Shaw, 100 P. 78, 79 Kan. 
396, 397, 131 Am.S.R. 298, 21 L.R.A. 
N.S. 27—5 C.J. p 539 note 12. 

(6) Adding “or dwelling” to 
“house.”—U. S. V. Cardish, (D.C. 
Wis.) 143 F. 640, 643. 

(7) Adding “or outhouse” to 
“house,”—Sublett v. Commonwealth, 
35 S.W. 543, 18 Ky.L. 100—5 C.J. p 
539 note 9. 

(8) Adding “or outbuildings” to 
“house.”—State v. Dennin, 32 Vt. 
158, 162. 

(9) Adding “or barn” to “house.”— 
People V. Gates, 15 Wend.(N.Y.) 159, 
161. 

(10) Omitting “by night or by 
day.”—State v. Shaw, supra—5 C.J. 
p 539 note 13. 

Other defixiitloiis 

d) “Arson is defined in the com¬ 
mon law as the burning of a dwell¬ 
ing house, including all outhouses 
which . are , parcel thereof, or other 
structures appurtenant thereto or 
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within the curtilage thereof.”—State 
V. Cooley, 146 So. 19, 21, 176 La. 448. 

(2) “Arson” at common law and by 
statute, consists in willfully and ma¬ 
liciously burning or causing to be 
burned the dwelling house of an¬ 
other, or any kitchen, shop, or other 
outhouse that is parcel thereof, or 
adjoining or belonging thereto.— 
State V. Heller, 126 A. 298, 299, 2 N. 
J.Misc. 1023. 

Corpus delicti 

(1) The corpus delicti in the crime 
of arson consists in proof of the 
burning and that the fire was caused 
by some criminal act.—^Meyers v. 
Commonwealth, 240 S.W. 71, 194 Ky. 
523—5 C.J. p 539 note 2 [a]. 

(2) In arson, the corpus delicti 
consists, not alone of a building 
burned, but also of its having been 
willfully fired by some responsible 
person.—Jones v. State, 93 So. 230, 
18 AUuApp. 609. 

2. Williams v. State, 132 So. 186, 
100 Fla. 1054—5 C.J. p 539 note 17. 

3. Ark.—State v. Hanna, 198 S.W. 
881, 131 Ark. 129. 

Tenn.—Crow v. State, 189 S.W. 687, 
136 Tenn. 333, 1 A.L.R. 1160. 

5 C.J. p 540 note 18. 

4. Rogers v. State, 48 P.(2d) 344, 
67 OkLCr. 294—5 C.J. p 539 note 
16. 

5. People .V. Clavey, 189 N.B. 364, 
355 Ill. 358—5 C.J. p 540 note 19. 
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ARSON 


§2 


tended, as is discussed in § 6 infra, by including 
buildings and structures which were not subjects 
of arson at common law, and, as is discussed in § 
2 infra, by making punishable the burning of one^s 
own building with intent to defraud insurer there¬ 
of, so that, in addition to the felony of arson, they 
comprehend burnings which at common law con¬ 
stituted merely high misdemeanors.^ Furthermore, 
as discussed in the title Fires, statutes, making the 
willful and malicious burning of woods, fields, 
crops, stacks of grain, hay, etc., specific criminal 
offenses have been enacted in many jurisdictions. 

Explosion of building. In Texas the penal code 
makes the explosion of a house by means of gun¬ 
powder, or other explosive matter, punishable as 
arson.*^ 

§ 2. Nature and Elements in General 

a. In general 

b. Burning with intent to defraud 
a. In General 

Arson at common law and under statutes retaining 
the common-law conception of the crime Is considered 
to be an offense against the security of habitation rather 
than the rights of property. 

Arson at common law and under the statutes 
retaining the common-law conception of the crime is 
generally regarded as an offense against the se¬ 
curity of the habitation, rather than against the 
rights of property,^ or, as sometimes stated, an 
offense against the possession rather than the prop¬ 
erty,^ although statutes extending illegal burning 
to all species of real and personal property are de¬ 
signed for the protection of the property as well 
as the security of the possession, or habitation,^® 

In view of the great danger to human life result¬ 


ing from the burning of a dwelling house, arson, at 
common law, was always considered to be a heinous 
felony,punishable, as will be subsequently dis¬ 
cussed in § 45, sometimes by death. 

b. Burning with Intent to Defraud 

(1) In general 

(2) To defraud insurer 

(1) In General 

Under some statutes the burning of a building with 
intent to defraud is an offense. 

In contrast to the more specific statutes subse¬ 
quently discussed making it a crime to burn insured 
property with the intent to defraud the insurer, 
in some jurisdictions, statutes more general in na¬ 
ture have been enacted, making it a crime to burn 
a building with the intent to injure or defraud an¬ 
other, and under such a statute, in case the burned 
building is insured, and the intent is to defraud 
the insurer, it is not essential, to complete the of¬ 
fense, that the policy be a valid one,i2 if accused 
believed it to be valid.^^ Likewise, in such case, 
the legal existence of the insurer as a corporation 
need not be proved, and its de facto existence is 
sufiicient,^^ since the corporate character of the 
company is introduced merely collaterally.^® 

(2) To Defraud Insurer 

Tho burning of a building with intent to defraud the 
insurer thereof is frequently made an offense by statute. 

While at common law it is not arson to burn 
one’s own property with intent to defraud an in¬ 
surer, but is at the most, if any offense at all, only 
a misdemeanor,^® under the statutes existing in 
several jurisdictions it has been held that to will¬ 
fully burn insured property with the specific intent 


6. Allen v. State, 10 Ohio St. 287. 

7. In Texas, Pen.Code § 1205 pro¬ 
vides that the explosion of a house 
by means of gunpowder, or other ex¬ 
plosive matter, comes within the 
meaning of arson. In the chapter 
relating to other burnings (Pen.Code 
§ 1213) it is provided that the rules 
and definitions contained in the pre¬ 
ceding chapter with respect to arson, 
apply to other willful burnings, un¬ 
less they are clearly inapplicable. 
In such chapter relating to willful 
burnings, there is no denouncement 
of the explosion of such property as 
a crime. Accordingly, it was held 
that the explosion of a dipping vat 
could not constitute a crime, under 
the willful burning cliapter.—John¬ 
son V. State, 257 S.W. 551, 96 Tex.Cr. 
216. 

8. Fla.—Sawyer v. State, 132 So. 


188, 100 Fla. 1603—Williams v. 
State, 132 So. 186, 100 Fla. 1054. 
Ga.—Usher v. State, (App.) 187 S. 
B, 881. 

5 C,J. p 540 note 25. 

9. Ark.—State v. Blumenthal, 203 
S.W. 36, 136 Ark. 532, L.R.A1918E 
482—State v. Hanna, 198 S.W. 881, 
131 Ark. 129. 

Fla.—Sawyer et al. v. State, 132 So. 
188, 100 Fla. 1603—Williams v. 
State, 132 So. 186, 100 Fla. 1054. 
5 C.J. p 540 note 26. 

10. Fla.—Williams v. State, 132 So. 
186, 100 Fla. 1054. 

Ind.—^Dowty v. State, 179 N.B. 720, 
203 Ind. 228. 

5 C.J. p 540 note 27. 

FarticTilar statute construed 

A statute, providing that any per¬ 
son, who willfully sets fire to or 
burns any uninhabited dwelling 
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house shall be guilty of arson In 
the second degree, manifests a legis¬ 
lative intent to protect the property 
rather than the habitation or person. 
—Gilbreath v. State, 74 So. 723, 15 
Ala.App. 588. 

11. Williams v. State, 132 So. 186, 
100 Fla, 1054—5 C.J. p 540 notes 
28, 30. 

12. U. S. V. Amedy, (Va.) 11 Wheat. 
(U.S.) 392, 6 Ii.Ed. 602. 

13. Conn.—State v. Byrne, 45 Conn. 
273. 

HI.—McDonald v. Peo., 47 HI. 633. 

14. U.S.—U. S. V. Amedy, (Va.) 11 
Wheat. 392, 6 Xi.Bd. 502. 

Conn.—State v. Byrne, 45 Conn. 273. 

15. U. S. V. Amedy, (Va.) 11 Wheat 
(U.S.) 392, 6 Ii.Ed. 602. 

le. Norvllle V. State, 230 S.W. 966, 
144 Tenn. 278—5 C.J. p 556 note 31. 



to injure, prejudice, or defraud insurer thereof con¬ 
stitutes on offense.^7 Under such statutes there 
usually must be two elements present to constitute 
the crime; there must be a willful burning, or 
attempt to burn, a building insured, or believed to 
be insured against loss from fire, and that accused 
burned the building with the specific intent to de¬ 
fraud or prejudice insurer.^S xhe fact that there 
are several policies of insurance on the same prop¬ 
erty does not make a single act of burning more 
than a single crime.^^ Under other statutes two 
distinct crimes are denounced, one the willful or 
malicious burning of insured property with intent 
to prejudice the insurer, and the other the aiding, 
counselling, procuring, or consenting to the burning 
of such property.20 

Usually the burning of property with intent to 
defraud an insurer is a distinct offense from ar¬ 
son proper, or from the statutory offense of will¬ 
fully and maliciously burning a house or other 
structure of another, as its controlling element is 
the particular intent with which the burning is 
done,21 although under some statutes it is arson, 22 
or is arson of a particular degree for which sepa¬ 
rate punishment is provided23 

More particularly the essential differences be¬ 
tween this offense and arson proper are the fol¬ 
lowing: (1) It may be committed in reference to 
personal property as pointed out in § 6 infra; (2) j 


' the character or the use of the property is not 
material;24 (3) the offense may be committed 

with reference to one’s own property, as pointed 
out in § 10 infra; (4) it must be committed with 
reference to property which at the time is, or at 
least is believed to be, insured against loss by 
fire; 25 and (S) as already pointed out the offense 
must be committed with the specific intent to injure 
insurer. 

Since a direct benefit to accused is not a neces¬ 
sary element in this offense, it is not material 
whether he is the owner of the property, as subse¬ 
quently discussed in § 10; nor is it material wheth¬ 
er his particular equity therein was insured,26 or 
in whose name the goods were insured,27 or wheth¬ 
er the insurance policy correctly describes the lo¬ 
cation of the building.28 Likewise, proof of de¬ 
mand on the insurance company for the payment 
of money under the insurance policy is not an es¬ 
sential element of the crime.22 

Although under some statutes it is held a req¬ 
uisite to conviction that the insurance policy be 
issued by an insurance company regularly engaged 
in carrying on the business of fire insurance with¬ 
in the state, and that there shall be legal insurance 
on the property,20 under other statutes it is held 
that the policy need not actually be valid, if ac¬ 
cused believed it to be insured and acted under such 
belief with intent to defraud insurer,2i and, where 


17. Ala.—Caton v. State, 103 So. 312, 
20 AIa.App. 509, 

Cal.—^People v. Barbera, 157 P. 532, 
29 CaLApp. 604. 

Fla.—Cox V. State, 103 So. 171, 89 
Fla. 29, error dismissed 45 S.Ct. 
637, 268 XJ.S. 680, 69 L.Ed. 1154— 
Bryant v. State, 103 So. 170, 89 
Fla. 26—^Latham v. State, 102 So. 
551, 88 Fla. 310. 

Ky.—Wilhite v. Commonwealth, 262 
S.W. 949, 203 Ky. 543. 

Mass.—Commonwealth v. Kaplan, 130 
N.E. 485, 238 Mass. 250. 

Pa.—Commonwealth v. Hussella, 177 
A. 506. 

Tenn.—^Norville v. State, 230 S.W. 

966, 144 Tenn. 278. 

Va.—Heller v. Commonwealth, 119 
S.E. 69, 137 Va. 782. 

6 C.J. p 555 note 32. 

Zn Eeutnclcy property of another 
need not he insured or covered by 
lien in order to make its unlawful 
burning arson, within St.(1924) § 
1169.—^Edwards v. Commonwealth, 
264 S.W. 1083, 204 Ky. 515. 

18. Ala.—Caton v. State, 103 So. 312, 
20 Ala.App. 509. 

Cal.—People v. Barbera, 157 P. 632, 
29 CaLApp. 604. 

Fla.—^Latham v. State, 102 So. 651, 
88 Fla. 310. 

5 C.J. p 556 note 45. 


ZxLSTirauce held to oontlxme 
Although a fire policy provided for 
forfeiture in case of vacancy, its fur¬ 
ther provision preventing the inter¬ 
est of mortgagee from being affected 
by the act of any other person, con¬ 
tinued the insurance although the 
property was vacant, so that when 
the owner of the building intentional¬ 
ly set fire thereto, he was guilty of 
the offense of burning a building to 
defraud an insurer.—State v. Mc¬ 
Donald, 104 A. 849, 117 Me. 474. 

19. Commonwealth v. Goldstein, 114 
Mass. 272. 

20. Heller et al. v. Commonwealth, 
119 S.E. 69, 137 Va. 782—5 C.J. p 
555 note 34. 

21. Caton v. State, 103 So. 312, 20 
I Ala.App. 509—5 C.J. p 555 note 36. 

22. Ill.—^McDonald v, Peo., 47 Ill. 
533. 

Tenn.—State v. Fry, 39 S.W. 231, 98 
Tenn. 323. 

Tex.—^Baker v. State, 8 S.W. 23, 25 
Tex.App. 1, 8 Am.S.R. 427. 

5 C.J. p 555 note 37. 

23. People V. BuUer, 71 N.Y.S. 129, 
62 App.Div. 508, 15 N.Y.Cr. 505—5 
C.J. p 556 note 38. 

24. People V. Mix, 112 N.W. 907, 149 
Mich. 260, 12 Ann.Cas. 393. 
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25. People V. Butler, 71 N.Y.S. 129, 
62 App.Div. 508, 15 N.Y.Cr. 505— 
5 C.J. p 555 note 42. 

26. Commonwealth v. Kaplan, 130 
N.E. 485, 238 Mass. 250. 

27. Mass.—Commonwealth v. Ash- 
erowski, 82 N.E. 13, 196 Mass. 342 
—Com. V. Goldstein, 114 Mass. 272. 

Mich.—Jhons v. People, 25 Mich. 499. 
Ohio.—Jones v. State, 70 N.E. 952, 
70 Ohio St. 36, 1 Ann.Cas. 618. 

2& People V. Novick, 107 N.E. 138, 
265 Ill. 436. 

29. Commonwealth v. Hussella, 
(Pa.) 177 A 506. 

30. Ky.—^Wilhite v. Commonwealth, 
262 S.W. 949, 203 Ky. 543. 

Mich.—^Meister v. People, 31 Mich. 99. 
Ohio.—State v, Tuttgerding, 8 Ohio 
Dec.(Reprint) 74, 5 Cinc.L.Bul. 464. 

31. Or.—State v. High, 51 P.(2d) 

I 1044, 151 Or. 685. 

Tenn.—Norville v. State, 230 S.W. 

966, 144 Tenn. 278. 

5 C.J. p 555 note 43, p 556 note 44. 
No policy delivered 
Where accused believed that the 
property was insured and where, as 
a matter of fact, the evidence dis¬ 
closes a valid contract of insurance 
which was so considered by both in¬ 
surer and insured, the fact that no 
policy was ever issued or delivered 
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insurer is an insurance company of another state, 
it is not necessary under such statutes to prove 
that it has complied with the requirements of the 
local statutes and is, therefore, authorized to in¬ 
sure in the state where the fire occurred.^2 Gen¬ 
erally, however, under the statutes if the company 
issuing the insurance had a de facto existence it 
is sufficient,because the case is one of public 
prosecution in which insurer is not a party and 
into which it is merely collaterally introduced.^^ 

Where the statutory inhibition is against the 
burning of insured property of a certain value, the 
value of the property, and not of the interest 
therein of accused, is the test, however small such 
interest may be,35 and the amount of the insurance 
is not material.36 

§ 3. Intent and Malice 

a. In general 

b. Intent to defraud insurer 
a. In General 

(1) General and specific intent 

(2) Malice, willfulness, and wantonness 

(3) Setting fire while committing other 

crime 

(4) Motive 

(1) General and Specific Intent 

In the absence of a statute to the contrary, a general 
intent to burn some structure is sufficient intent to con¬ 
stitute the crime of arson. 

To constitute arson there must be an intent to 
burn a building or other structure.^Except where 
a specific intent is prescribed by statute,3 8 there 
is sufficient intent to constitute the crime if there 
exists general malice or an intent to burn some 
structure,89 and a particular intent or malice 
against a particular person or thing is not re¬ 
quired, it being sufficient to show that accused was 
actuated by a malicious purpose and that he set 


fire to the building willfully rather than negligently 
or accidentally.^0 Likewise, a particular intent to 
burn or set fire to the specified property, which is 
the subject of the offense, is not essential; if the 
intent is to burn a building, and the property, which 
is the subject of the offense, is burned as conse¬ 
quence of the accused’s acts, the crime is complete 
although the specified property was not that in¬ 
tended to be burned, since every one is presumed 
by law to intend the natural and probable conse¬ 
quences of his acts, and he cannot shield himself 
from punishment by showing that the consequences 
differed from his unlawful design.Thus a per¬ 
son who commits arson as to one thing, is gener¬ 
ally guilty of arson as to every other thing which 
takes fire and burns as the natural and probable 
consequences of his wrongful act.^^ Where the 
statute makes it an offense merely to burn a build¬ 
ing adjoining a dwelling which is thereby endan¬ 
gered, intent to endanger the adjoining dwelling 
is not an element of the offense since it is not made 
such by the statute.^ 8 

Intent to injure or defraud is not an element of 
arson,^^ as distinguished from the statutory offense 
of burning with intent to defraud which will be 
subsequently discussed, and neither is an intent to 
destroy unless made so by statute.'^s 

Intent to produce death. Under a statute de¬ 
fining arson in the first degree as the willful burn¬ 
ing of a dwelling house containing a human being 
the specific intent to produce death is not essen¬ 
tial, and it is even immaterial whether defendant 
knew that the building burned was usually, or had 
at any time, been occupied by persons lodging there- 
in.46 

(2) Malice, Willfulness, and Wantonness 
Generally, in the absence of statutes to the contrary, 
the burning must be done willfully or maliciously to 
constitute arson. 

Arson consists not only of the fact that a build- 


is immaterial.—State v. High, 51 P. 
(2d) 1044. 151 Or. 685. 

32. Cal.—^People v. Hughes, 29 Cal. 
257. 

Ind.—Johnson v. State, 65 Ind. 204. 
Mass.—Commonwealth v. Goldstein, 
114 Mass. 272. 

Wis.—Smith V. State, 134 N.W. 1123, 
149 Wis. 63. 

33. Cal.—People v. Schwartz, 32 
Cal. 160—^People v. Hughes, 29 
Cal. 257—^People v. Morley, 97 P. 
84, 8 Cal.App. 372. 

Mo.—State v. Tucker, 84 Mo. 23. 
Ohio.—Evans v. State, 24 Ohio St. 
458. 

5 C.J. p 556 note 56. 

6 C.J.S.-46 


Hot necessary to prove insurer a 
corporation.—State v. Ruckman, 161 
S.W. 705, 253 Mo. 487. 

34. State V. Tucker, 84 Mo. 23. 

35. Jones v. State, 70 N.E. 952, 70 
Ohio St. 76, 1 Ann.Cas. 618. 

36. Elliott V. State, 36 Ohio St. 318. 

37. Crow V. State, 189 S.W. 687, 136 
Tenn. 333, 1 A.L..R. 1160—5 C.J. p 
541 note 35. 

38. State v. Watson, 63 Me. 128— 
State V. Hill, 55 Me. 365—5 C.J. p 
541 note 45. 

39. N.C.—State v. Mitchell, 27 N.C. 
350. 

Tex.—Thomas v. State, 41 Tex. 27. 
5 C.J. p 542 note 48, 
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40. Crow V. State, 189 S.W. 687, 
136 Tenn. 333, 1 A.L«.R. 1160. 

41. Colbert v. State, 104 N.W. 61, 
125 Wis. 423—5 C.J. p 542 notes 46, 
47. 

42. State v. Colgate, 3 P. 346, 31 
Kan. 511, 47 Am.R. 507. 

43. State v. Berkowitz, 29 S.W.(2d) 
150, 325 Mo. 519. 

44. Mai V. People, 79 N.E. 633, 224 
Ill. 414. 

45. N.Y.—People v. Panshawe, 32 
N.E. 1102, 137 N.Y. 68. 

Okl.—Rogers v. State, 48 P.(2d) 344, 
57 Okl.Cr. 294. 

46. People v. Orcutt, 1 Park.Cr.(N. 
Y.) 252. 
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ing has been burned, but likewise that it has been 
willfully and unlawfully fired by some responsible 
person.‘^7 Accordingly, to constitute arson, in the 
absence of a statute to the contrary, the burning 
must be willful or malicious, and not accidental; 
otherwise it is not a felony, but only a trespass.*^^ 
The terms ‘Villful” and '^malicious,” as used in 
this statement of the rule, or ‘"will fully” and "'ma- 
liciously” as employed in some statutes defining 
arson, denote distinct ideas, and the courts em- 
jjhasize the necessity of the existence of “malice” 
in addition to “willfulness.” 

The word “wantonly,” under a statute employ¬ 
ing it, is not construed as being synon 3 mious with 
“unlawfully,” “maliciously,” or “feloniously,” ^2 
but as implying, among other things, a criminal 

intent.53 

(3) Setting Fire while Committing Other 
Crime 

One who burns a house while committing a felony is 
guilty of arson. 

If a person sets fire to or burns a house while 
engaged in the commission of a felony, he is guilty 
of arson, even though he did not intend to set fire 
to or destroy the house.^^ For example, where a 
prisoner sets fire to a jail, or any portion of it, for 
the purpose of effecting his escape, according to 


some authority, he is guilty of arson.^5 Accord¬ 
ing to other authority, however, where the primary 
intent of the prisoner is not to burn or destroy the 
jail building, but to effect his escape by means of 
setting fire to the door, lock, or any other part of 
the jail, he is not guilty of arson, as the requisite 
intent is lacking; 56 but, if the prisoner's secondary 
intent is to burn and destroy the jail, he is guilty 
of arson, although his main intent was thereby to 
effect his escape.57 

(4) Motive 

Motive is not an essential element of arson or relat¬ 
ed criminal burnings. 

Motive is not an indispensable, nor an essential, 
element of arson or related criminal burnings and 
it makes no difference whether the motive be gain, 
revenge, or any other kind of malicious mischief.58 
Motive, however, may be evidence of the degree 
of the crime or the culprit's identity,®^ and, as 
stated in § 39 infra, it may be shown in evidence 
for these purposes. 

b. Intent to Defraud Insurer 

The element of intent in the statutory crime of burn¬ 
ing property with intent to defraud the insurer relates 
to the act of burning. 

In the statutory crime of burning property with 
the intent to defraud the insurer thereof, the ele- 


47, Ala.—Jones v. State, 93 So. 230, 
18 Ala.App. 609. 

Ill.—^People V. Alward, 188 N.E. 425. 
354 Ill. 357—People v. Wolf, 165 
N.E. 619, 334 Ill. 218, 

Ind.—Williams v. State, 169 N.E. 698, 
90 Ind.App. 667. 

Mich.—Peterson v. Oceana Circuit 
Jud^e. 219 N.W. 934, 243 Mich. 215. 
Mo.—State v. Preyer, 48 S.W.(2d) 
894, 330 Mo. 62. 

Okl.—Rogers v. State, 48 P.(2d) 344, 
57 Okl.Cr. 294. 

Wash.—State v. Pfeuller, 9 P.(2d) 
785, 167 Wash. 485. 

Proof of corpus delicti see infra § 
29. 

48. Iowa.—State v. Cristani, 185 N. 
W. Ill, 192 Iowa 615. 

Kan.—State v. Ralston, 289 P. 409, 
131 Kan. 138. 

Tenn.—Crow v. State, 189 S.W. 687, 
136 Tenn. 333. 

5 aJ. P 541 note 36. 

40. State V. Mutschler, 212 N.W. 
832. 55 N.D. 120. 

50. State v. Mutschler, supra—5 C. 
J. p 641 note 37. 

“A. ^malicious’ burning, that Is, a 
burning or setting fire to property, 
would be such an act done with a 
condition of mind that shows a heart 
regardless of social duty and bent on 
mischief, evidencing a design to do 
an intentional wrongful act toward 
another, or toward the public with¬ 


out any legal justification or excuse 
for the burning or setting fire to the 
property, even though it belonged to 
the perpetrator. An example of such 
an act of malicious burning would be 
to set fire to or burn one’s own prop- 
erty to thereby accomplish an indi¬ 
rect injury to another, or to the pub¬ 
lic, without any real or pretended le¬ 
gal justification or excuse for the 
doing of that act. A *willfur setting 
fire to or burning would be such an 
act consciously and intentionally, as 
distinguished from accidentally or 
negligently done, where the negli¬ 
gence was not so gross that the in¬ 
tention could be implied from the 
gross disregard of duty constituting 
the negligence.”—^Love v. State, 144 

50. 843, 844, 107 Fla. 376. 
Destraction immaterial 

In the statutory definition of arson 
as the willful and malicious burning 
of a building with intent to destroy 
it, while ^willful” in the statute 
means “intentional,” it means only 
an intent to burn, and not an intent 
to destroy, as destruction is not nec¬ 
essary to the commission of the 
crime of arson.—Rogers v. State, 48 
P.(2d) 344, 57 Okl.Cr. 294. 

51. State V. Morgan, 48 S.E. 670, 136 

N.C. 628. 

52. State v. Barrett, 65 S.E. 894, 161 

N.C. 665—State v. Morgan, 3 S.E. 

927, 98 N.C. 641. 
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53. State v. Morgan, 48 S.E. 670, 136 
N.C. 628. 

54. Ala.—^Luke v. State, 49 Ala. 30, 

20 Am.R. 269. 

N.Y.—^People v. Fanshawe, 32 N.E. 
1102, 137 N.Y. 68, affirming 19 N.. 
Y.S. 865, 65 Hun 77, 8 N.Y.Cr. 326. 

55. Willis V, State, 26 S.W. 123, 32 
Tex.Cr. 634—5 C.J. p 642 note 62. 

58. Jenkins v. State, 53 Ga. 33. 21 
Am.R. 255—5 C.J. p 543 note 63. 

57. Ga.—Jenkins v. State, 63 Ga. 33, 

21 Am.R. 255. 

N.C.—State v. Mitchell, 27 N.C. 350. 

58. Conn.—State v. Pisano, 141 A 
660, 107 Conn. 630. 

Iowa.—State v. Arhontis, 194 N.W. 

209, 196 Iowa 223. 

Ky.—^Farmer v. Commonwealth, 292 
S.W. 484, 219 Ky. 28. 

Mo.—State v. Koch, 10 S.W. (2d) 928, 
321 Mo. 352—State v. Jackson, 267 
S.W. 855. 

N.C.—State v. Edmonds, 117 S.B. 23, 

185 N.C. 721. 

5 C.J. p 642 note 60. 

Second degree arson 
Motive is not element of crime of 
arson in second degree.—State v. 
Bergman, 17 P.(2d) 604. 171 Wash. 
67. 

59. State v. Edmonds, 117 S.E. 23, 

186 N.C. 721. 
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ment of intent relates to the overt act of burning, 
and not to the act of insuring the property 
burned.^® Of course no such intent could exist 
without knowledge on the part of accused that the 
property was insured,or where the property was 
accidentally burned.®^ 

§ 4. Burning or Setting Fire 

A burning of the building is an essential element 
of the crime of arson. To constitute a burning, there 
must be an ignition of some part of the building, result¬ 
ing in a perceptible change in its composition. 

An intent or even an attempt to commit arson 
by setting a fire, unless it actually burns a build¬ 
ing or some part thereof, does not fall within the 
description incendit et combussit, and does not 
constitute arson at common law; a mere scorch¬ 
ing, smoking, or discoloration of the building, with¬ 
out the fire being communicated thereto, is not 
sufficient®^ Yet, if there is actual ignition of any 
part of the building, the offense is committed,®® 
although there be no flame,®® or the fire immediate¬ 
ly goes out of itself,®*^ or is extinguished by anoth¬ 
er person.®® 


It is not necessary that the building should be 
wholly consumed or even materially injured; if 
any part, however small, is consumed, it is suffi¬ 
cient,®^ even where the offense in its highest de¬ 
gree is visited with capital punishment.'^® It is 
sufficient if there be a perceptible wasting of the 
fiber of the structure, or, as it is commonly ex¬ 
pressed, that the material be charred.^^ 

'"Setting fire to'* Under the foregoing rules 
merely to set fire to a building will not constitute 
arson at common law, but, as has already been 
stated, there must be a burning. *^2 Except where 
it was the evident intent of the legislature to create 
a separate and distinct offense,*^® statutes employ¬ 
ing the words “to set fire to’’ in defining arson, 
have been construed to make no departure from 
the common-law requirement that there must be an 
actual burning to constitute the crime,and, as 
at common law, it is sufficient if the nature of the 
fiber of the combustible to which the fire is set 
is changed or charred.*^® 

Crime of burning with intent to defraud. As in 


GO. Cox V. State, 103 So. 171, 89 Fla. 
29, error dismissed 45 S.Ct 637, 268 
U.S. 680, 69 L.Ed, 1154—^Bryant v. 
State, 103 So. 170, 89 Fla. 26. 

61. Cal.—^People v. Rose, 176 P, 694, 
38 Cal.App. 493. 

—State V. Bersch, 207 S.W. 809, 
276 Mo. 397. 

N.Y.—People v. Shields, 275 N.T.S. 
483, 242 App.Div. 846, 243 App.Div. 
535, affirmed 194 N.E. 407, 266 N.T. 
200 , 

5 C.J. p 556 note 47. 

612. Knights V. State, 78 N.W. 508, 
58 Neb. 225, 76 Am,S.R. 78. 

03 , Del.—State v. Schwartz, 166 A. 
666 , 5 Harr. 418. 

N.J,—State V. Piscitelli, 187 A. 733, 
14 N.J.Misc, 775. 

5 C.J. p 543 note 66 . 

64. Del.—State v. Schwartz, 166 A. 
666 , 5 Harr. 418. 

Tex.—^Honey v. State, 17 S.W. (2d) 50, 
112 Tex.Cr. 439. 

5 C.J. p 543 note 67. 

65. Del.—State v. Schwartz, 166 A. 
666 , 5 Harr. 418. 

Kan.-—State v. Shaw, 196 P. 1100, 108 
Kan. 781. 

5 C.J. p 543 note 58. 

BTuUding demolished by explosion 
Where the building was demolish¬ 
ed by an explosion, if the building 
was in flames at least contemporane¬ 
ously with the occurrence of the ex¬ 
plosion, the fire in its origin was in 
and of the building as such, and not 
merely in and of the ruins of the 
building.—State v. Piscitelli, 187 A. 
733, 14 N.J.Misc. 775. 

Destraetioii, of some part of fibre 
It is essential to the state's case 


that the jury be satisfied that fire 
was actually communicated to the 
building Itself to such an extent as 
to have taken effect on, and in some 
degree destroyed, some portion of 
the fibrous part of the wood and 
lumber composing a part of it— 
State Y. Schwartz, 166 A. 666 , 5 
Harr.(Del.) 418. 

66 . Graham v. State, 40 Ala. 659— 
6 C.J. p 543 note 59. 

From clothing or bnildiiig 
Where the building was actually 
charred, it is not necessary to deter¬ 
mine whether the flame came from 
clothing or the building.—People v. 
Cliff, 197 N.E. 777, 361 Ill. 237. 

67. N.T.—^Woodford v. People, 62 N. 
T. 117, 20 Am.R. 464. 

Philippine.—^U. S. v. Po Chengco, 23 
Philippine 487. 

68 . State Y. Shaw, 196 P. 1100, 108 
Kan. 781—5 C.J. p 543 note 61 [e]. 

68 . Del.—State v. Schwartz, 166 A. 
666 , 6 Harr. 418. 

N.J.—State Y, Morris, 121 A. 290, 98 
N.J.Law 621, afiirmed 124 A. 926, 
99 N-J.Law 526. 

Tenn.—Crow y. State, 189 S.W. 687, 
136 Tenn. 333, 1 A.L.R. 1160. 
Tex.—^Rogers y. State, 277 S.W. 664, 
102 Tex,Cr. 331. 

5 C.J. p 543 note 61. 

70. People v. Butler, 16 Johns. (N. 
T.) 203—In re Butler, 4 City Hall 
Rec.(N.T.) 77. 

71. Conn.—State y. Pisano, 141 A. 
660, 107 Conn. 630. 

Del.—State v. Schwartz, 166 A. 666 , 
5 Harr. 418. 


Ill.—People v. Cliff, 197 N.E. 777, 361 
Ill. 237. 

Mo.—State v. Witham, 281 S.W. 32. 
Tenn.—Crow v. State, 189 S.W. 687, 
136 Tenn. 333. 

5 C.J. p 544 notes 63, 64. 

Sufficient bumiag 

A fire which took the fire depart¬ 
ment ten minutes to extinguish and 
which charred the floor, ceiling, and 
partition of the building necessitat¬ 
ing that partition be torn down, was 
a “burning” within meaning of the 
arson statute.—People y. Cliff, 197 
N.E. 777, 361 Ill. 237. 

Where only door of building was 
combustible 

Where a prisoner in a concrete and 
brick calaboose set fire to the door, 
which was the only combustible part 
of the building, he was guilty; it be¬ 
ing immaterial that the balance of 
the building was composed of fire¬ 
proof material if the door would 
burn.—Crow y. State, 189 S.W. 687, 
136 Tenn. 333, 1 A.L.R. 1160. 

7a. Cochrane y. State, 6 Md. 400. 

73. Mo.—State v. McCoy, 62 S.W. 
991, 162 Mo. 383. 

Vt.—State V. Babcock, 51 Vt. 670— 
State V. Dennin, 32 Vt 158. 

5 C.J. p 544 note 67. 

74. Crow Y. State, 189 S.W. 687, 136 
Tenn. 333, 1 A.L.R. 1160—5 C.J. p 
544 note 66 . 

Contrary asserted, but uot decided. 
—Mary v. State, 24 Ark. 44, 81 Am. 
D. 60—^Howel V. Commonwealth, 5 
Gratt (46 Va.) 664. 

75. Crow V. State, 189 S.W. 687, 136 
Tenn. 333, 1 A.L.R. 1160. 
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the case of arson generally, to render one guilty of 
the statutory offense of burning property with in¬ 
tent to defraud, the property must actually have 
been set on fire, and at least partially burned,’® 
and when this has occurred it is not material that 
the property was not entirely destroyed.” 

§ 5. -Methods and Means Employed 

If there Is a burning, the methods and means used 
to accomplish the burning are Immaterial. 

The means used to accomplish the burning are 
immaterial; if they are adapted to the purpose in¬ 
tended, and accomplish it by reason of such adapta¬ 
tion, it is a sufficient burning in the law of arsonJS 
It is likewise immaterial to what object the fire 
is primarily applied; the intent and the object ulti¬ 
mately burned determine the offense and are its 
controlling elements.'^^ Accordingly, where a per¬ 
son sets fire to one building with intent that the 
fire should be communicated to and burn another, 
this is in law deemed the burning of the latter.^® 

As discussed in § IS infra, to render him guilty 
the fire need not have been applied by accused 
with his own hand nor need he have been present, 
if he procured, aided, and abetted the commission 
of the crime. 

Burning property with intent to defraud insurer. 
In accordance with the general doctrine previously 
discussed, in the case of the statutory offense of 
burning property with the specific intent to defraud 
insurer thereof, it is not material how the fire is 
communicated, provided it burns the property in¬ 
tended to be burned.^l 

§ 6* Character of Property 

a. In general 

b. Unfinished structures 

c. Personal property 

76. Com. V. Francis, Thach.Cr. 

(Mass.) 240—5 C.J. p 554 note 24. 

77. State v. Babcock, 51 Vt 570. 

78- Overstreet v. State, 46 Ala. 30, 

35—5 C.J. p 544 note 69. 

79. Com. V. Andrews, 28 N.E. 1124, 

155 Mass. 68—5 C.J. p 544 note 72. 

80. Ala.—Grimes v. State, 63 Ala. 

165. 

Cal.—People v. Hiltel, 63 P. 919, 131 
Cal, 577. 

Ky.—Combs v. Commonwealth, 20 S. 

W. 221, 93 Ky. 313, 14 Ky.L. 283. 

S.C.—Gage v. Shelton, 37 S.C.L. 242. 

5 C.J. p 544 note 73. 

81. Commonwealth v. Andrews, 28 
N.E. 1124, 155 Mass. 68, 69—5 C.J. 
p 556 note 53. 


a. In General 

In the absence of a statute extending the scope of 
the crime, only houses ordinarily used for human habita¬ 
tion and buildings within the curtilage are the subject 
of arson. 

The common-law prohibition against arson, 
which has been adopted in the statutes of some 
states, especially those which divide the offense 
into degrees and make the first degree a stringent 
one, extends only to such houses as are used for 
the habitation of man,82 and to such buildings as 
are within the curtilage.ss The burning of other 
buildings is not arson at common law.^^ Under 
some statutes, however, structures other than dwell¬ 
ing houses have been made the subject of arson 
or related crimes,^^ and under some of such statutes 
the test is whether the building is capable of af¬ 
fording shelter for human beings.86 

The term “house'' as used in the common-law 
definition of arson has a broader meaning than 
“dwelling house" although the terms have been 
held to be synonymous.The word “house," as 
used in some statutes, does not necessarily imply a 
dwelling place, as at common law, but may mean 
any erection of value falling within the general 
description of a house.^^ 

The term “dwelling house" as used in the com¬ 
mon-law definition of arson includes every house 
for the dwelling and habitation of man,90 as well 
as buildings attached thereto for domestic purpos- 
es,9i and also, as will be subsequently discussed, all 
outhouses which are a part thereof, even though 
they are not under the same roof or contiguous 
thereto; in other words all that is embraced with¬ 
in what is known as the “curtilage." Under some 
statutes, it has been held that a building used part¬ 
ly for business and partly for residence is a dwell¬ 
ing house, and the term is not restricted to a single 
family dwelling house or any other limited type 
of dwelling.92 ^ building, constructed for habita- 

87. state V. Sutcliffe, 35 S.C.L. 372. 

88. State V. Blumenthal, 203 S.W. 
36, 136 Ark. 532, L.R.A.1918E 482— 

C.J. p 547 note 21. 

89. Pike v. State, 8 Lea (Tenn.) 577 
—^Hall V. State, 3 Lea (Tenn.) 552 
—5 C.J. p 545 note 80. 

90. McLane v. State, 4 Ga. 335—5 
C.J. p 547 note 22. 

91. Spears v. State, 46 So. 166, 92 
Miss. 618, 16 L.Il.A(N.S.) 285. 

98. Ill.—People V. Oliff, 197 N.E. 
777, 361 Ill. 237. 

Mo.—State v. Rudman, 37 S.W.(2d) 
409, 327 Mo. 260. 

Sliop adjolningr dwelUner house 
Where two buildings are separated 
by a partition over two inches thick. 


82. Ark.—State v. Hanna, 198 S.W. 
881, 131 Ark. 129. 

Del.—State v. Schwartz, 166 A. 665, 
5 Harr. 415. 

5 C.J. p 545 note 74. 

83. Fla,—^Williams v. State, 132 So. 
186, 100 Fla. 1054. 

Ky.—^Jones v. Commonwealth, 38 S. 

W’.(2d) 971, 239 Ky. 110. 

5 C.J. p 545 note 75. 

84. Sawyer v. State, 132 So. 188, 100 
Fla, 1603, 

85. State v. Brett, 81 So. 461, 144 
La. 980—5 C.J. p 545 notes 76, 77. 

89h Cal.—^People v. Fisher, 51 Cal. 
319. 

S.D.—State v. Lintner, 104 N.W. 206, 
19 S.D. 447, 449. 

5 C.J. P 545 note 79. 
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tion, and occupied as such but then vacated, is an 
"hminhabited dwelling house” within the meaning 
of a statute making the burning of such illegal, 
although it was temporarily used for school pur- 
poses.^2 

The word ''building” has a broader meaning than 
the word "house,” covering any house, edifice, 
structure, vessel, or other erection capable of af¬ 
fording shelter for human beings, although the 
words are sometimes used synonymously.^s 

Curtilage, The curtilage is a courtyard, or the 
space of ground adjoining the dwelling house, nec¬ 
essary and convenient, and habitually used for fam¬ 
ily purposes and the carrying on of domestic em- 
ployments.96 As the offense is one against the 
security of the habitation rather than the property, 
the curtilage is deemed to be that space surround¬ 
ing the dwelling within which the burning of a 
building might endanger the dwelling.97 Accord¬ 
ingly, it includes the yard, garden, or field which 
is near to, and used in connection with, the dwell¬ 
ing.^ ^ The curtilage, to be such, need not be sepa¬ 
rated from other lands by a fence; ^9 nor does the 
intersection of the curtilage by divisional fences 
affect the relation to the mansion of buildings thus 
separated from it,l although it is otherwise if a 
highway lies between them.2 

Barns and buildings surrounding house. Accord¬ 
ing to the construction given by the courts to the 
word "house” or dwelling house, it is arson at 
•common law to burn a barn, comcrib, or outhouse 


situated within the curtilage and used for domestic 
purposes; and ordinarily the same construction is 
given by the courts to those terms when employed 
in statutes defining and punishing arson.9 Accord¬ 
ing to some authority, the question whether a build¬ 
ing used for ordinary domestic purposes, whatever 
its nature otherwise, is the subject of arson de¬ 
pends upon whether it is so situated near a dwell¬ 
ing house as probably to endanger it in case of fire. 
If the building is so situated, then it is arson to 
burn it; otherwise not.*^ 

At common law it is arson to burn a barn if it 
is a parcel of a dwelling house, that is to say, with¬ 
in the curtilage; ^ otherwise the burning of a barn 
is not arson at common law,® unless it contains hay 
or corn, in which case the burning constitutes ar- 
son.7 By statute in many states the burning of a 
barn, whether or not it is within the curtilage, is 
either expressly or impliedly made arson.® 

It has been held that whether or not a building 
is a barn will depend upon the accepted use and 
meaning of the word in the particular part of the 
country, according to which use it may be immate¬ 
rial whether the building is for the stabling of 
animals, the reception of the crop, or other pur- 
poses.9 Accordingly it has been held that, in or¬ 
der to constitute a barn, it is not necessary that 
the structure should be designed or used in whole 
or in part for the storage of hay, grain, or other 
produce.!® A barn is a "building,” ^ or a 
"house,” !2 within a statute employing such terms 
in defining arson. 


And in one there Is a store in the 
front with someone living in the 
rear, it is a dwelling house so that 
the setting of fire to the other build¬ 
ing, consisting only of a store, 
would be setting fire to a shop ad¬ 
joining a dwelling house within the 
statute.—State v. White, (Mo.) 37 S. 
W.(2d) 412. 

93. Gilbreath v. State, 74 So. 723, 
15 Ala.App. 58$. 

'94. Boardmaji v. State, 233 N.W. 
556, 203 Wis.. 173—5 C.J. p 545 note 
81. 

words “other building” in statute 
punishing burning of shop, etc., or 
other building must be given literal 
meaning, and is not limited by doc¬ 
trine of noscitur a sociis, and thus 
refers to any other building, wheth¬ 
er belonging to class previously de¬ 
scribed or not.—^Boardman v. State, 
233 N.W. 556, 203 Wis. 173. 

95. Iowa.—State v. Spiegel, 83 N.W. 
722, 111 Iowa 701. 

Mo.—State v. Moore, 61 Mo. 276. 

96. Jones v. Commonwealth, 38 S. 
W.(2d) 971, 239 Ky. 110—5 C.J. p 
547 notes 26, 27. 


97. Fodder crib not within curtilage 
A crib for fodder, located over two 

hundred and fifty yards from the 
mansion house, the burning of which 
would not endanger such house, is 
clearly not within the curtilage of 
that dwelling.—^Jones v. Common¬ 
wealth, 38 S.W.(2d) 971, 239 Ky. 110. 

98. Ala,—Cook V. State, 3 So. 849, 
83 Ala. 62, 64, 3 Am.S.R. 688. 

Me.—State v. Shaw, 31 Me. 523. 

99. Ala.—^Holland v. State, 65 So. 
920, 11 Ala.App. 164. 

Me.—State v. Shaw, 31 Me. 523. 
Mich.—^People v. Taylor, 2 Mich. 250. 
5 C.J. p 547 note 29. 

1. Ala.—^Holland v. State, 65 So. 
920, 11 Ala.App. 164. 

Mich.—^People v. Taylor, 2 Mich. 250, 
253. 

5 C.J. p 547 note 30. 

2. Ala.—^Holland v. State, 65 So. 
920, 11 Ala.App. 164. 

Conn.—State v. Stewart, 6 Conn. 47. 
Mich.—Curkendall v. People, 36 
Mich. 309. 

5 C.J. p 547 note 31. 

Si Ala.—^Washington v. State, 2 So. 
356, 82 Ala. 31. 
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Ark.—State v. Blumenthal, 203 S.W. 

36, 133 Ark. 584, 136 Ark. 532. 

5 C.J. p 548 note 33. 

4b State V. Jeter, 24 S.E. 889, 47 S. 
C. 2—Gage v. Shelton, 37 S.C.L. 
242. 

5. State V. Blumenthal, 203 S.W. 36, 
133 Ark. 584, 136 Ark. 532—5 C.J. 
p 548 note 35. 

6. State V. Porter, 90 N.C. 719. 

7. Jackson v. State, 40 So. 979, 145 
Ala. 54—5 C.J. p 548 note 37. 

8. State V. Millmeier, 72 N.W. 275, 
102 Iowa 692—5 C.J. p 548 note 38. 

9. State V. Smith, 28 Iowa 565—5 C. 
J. p 548 note 39. 

10. State V. Smith, supra—5 C.J. p 
548 note 40. 

11. Simpson v. State, 20 So. 572, 111 
Ala. 6—5 C.J. p 548 note 39 [b]. 

12. Simpson v. State, supra. 
Dwelling house 

Where a dwelling house, ell, wood¬ 
shed, carriage house, and barn were 
connected, forming one continuous 
set of buildings, with passageway 
from house to barn without going 
.out of doors, a defendant who set 
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The rules applicable to barns, whether common- 
law or statutory, also apply to stables.^^ 

Where the statute includes buildings ‘‘adjoining” 
a dwelling house, this means “adjacent to” or “con¬ 
tiguous.” 

Commercial and business buildings. Under the 
statutes existing in many jurisdictions it has been 
held to be arson to burn a building used for busi¬ 
ness or commercial purposes, ^5 such as a garage,^® 
a ginhouse,^*^ a mill,^^ an ofEce,^^ a shop,^® a 
store,a storehouse,^^ and a warehouse.23 Under 
some statutes it has been held that the word 
“house” when used in a statute defining arson or 
criminal burning includes a warehouse,^^ a store- 
house,25 a brewery,^® a millhousej^*^ a sugar- 
house,2S and a theater lobby.^^ Likewise, statutes 
punishing the burning of a “building” have been 
held to include the burning of a mill,30 a freight 
car,3i and a store.^^ Under statutes denouncing 
the burning of a building not used as a dwelling,33 


or a manufactory,34 the burning of a building used 
for commercial or manufacturing purposes will 
constitute arson. 

The word “storehouse,” in a statute, refers only 
to the building, and does not include the stock of 
goods that may be therein.35 

Corncribs, Under some statutes the crime of ar¬ 
son has been held to extend to the burning of corn- 
cribs,36 even though they are empty.37 For ex¬ 
ample, the burning of a corncrib has been held to 
be arson under statutes providing that the burning 
of a “house,” 38 “outhouse,” 39 or a “building,” 40 
shall be arson. On the other hand, it has been 
held that the burning of a corncrib is not arson 
under a statute providing that the willful and ma¬ 
licious burning of any barn, stable, storehouse, or 
warehouse shall be deemed arson.41 

Cotton houses. Under some statutes the crime 
of arson has been held to be extended to cotton 
houses.42 It has also been held that a cotton house 


fire to the harn was guilty of set¬ 
ting fire to a “dwelling house.”— 
State v. Meservie, 118 A. 482, 121 Me. 
564. 

13- State V. Battle, 35 S.E. 624, 126 
N.C, 1036—5 C.J. p 549 note 41. 

14. KH.—State v. Downs, 59 N.H. 
320. 

N.Y.—Peverelly v. People, 3 Park.Cr. 
59. 

5 O.J. p 545 note 83. 

15. Commonwealth v. Brailey, 134 
Mass. 527. 

le. state V. Spence, 79 A. 1029, 81 
N.J.Law 265. 

17. Caddell v. State, 97 S.W. 205, 50 
Tex.Cr. 380—5 C.J. p 550 note 69. 

18. State V. Massey, 2 S.E. 445, 97 
N.C. 465—5 C.J. p 551 notes 70-72. 

13. State V. O’Connell, 26 Ind. 266— 
5 C.J. p 551 note 75. 

20. Boardman v. State, 233 N.W. 
556, 203 Wis. 173—5 C.J. p 650 
note 67. 

A “Shop” under such a statute 
“implies a house or building in 
which small quantities of goods, 
wares, or drugs, and the like, are 
sold, or in which mechanics labor, 
and sometimes keep there manufac¬ 
tures for sale. ... A house used 
for the purpose of a shop while so 
used, is within the meaning of the 
statute, whether built for that pur¬ 
pose or not. One of its purposes is 
to protect houses and buildings used 
as shops, and thus to protect shops.” 
—State V. Morgan, 3 S.E. 927, 928, 98 
N.C. 641. 

21. People v. Pierce, 11 Hun (N.T.) 
633—5 C.J. p 550 note 66. 

22i. Lipschitz v. People, 53 P. 1111, 
25 Colo. 261—5 C.J. p 550 note 65. 


A building in which goods are kept 
for sale by a retail merchant, is a 
“storehouse” within the meaning of 
a statute making it arson to burn a 
storehouse.—State v. Sandy, 26 N.C. 
670. 

23. Ala.—Cunningham v. State, 23 
So. 693, 117 Ala, 59. 

Mass.—Commonwealth v. Preece, 5 
N.B. 494, 140 Mass. 276. 

A house used exclusively for stor¬ 
ing goods, is a warehouse within the 
meaning of a statute making it a 
crime to burn a warehouse, although 
the building had been constructed 
and formerly was used for another 
purpose, and although the goods 
were owned by the tenant.—^Allen v. 
State. 10 Ohio St. 287. 

A building used only by the owner 
in storing therein the tools and ma¬ 
terials used by him in his personal 
business is a warehouse, within the 
meaning of a statute providing pun¬ 
ishment for whoever shall burn a 
warehouse.—Commonwealth v, Uh- 
rig, 45 N.E. 1047, 167 Mass. 420. 

24. A fright car body, which has 
been detached from the wheels, and 
placed upon permanent posts near a 
railway track at a station, and to 
which a platform has been attached, 
thus constituting a structure to be 
used as a freight warehouse, is a 
“house” within the meaning of the 
statute,—Carter v. State, 32 S.E. 345, 
106 Ga. 372, 71 Am.S.H. 262. 

25. Hall V. State, 3 Lea (Tenn.) 552. 

2a Kellenbeck v. State, 10 Md. 431, I 
69 Am.D. 166. 

27. State V. Gregory, 33 La.Ann. 
737. 

28. State V. Ambler, 56 Vt, 672- 
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23. Fannin v. State, (Te3:.Cr.) 80 S. 
W.(2d) 992. 

30. State v. Upchurch, 31 N.C. 464 
—5 C.J. p 651 note 74 [a]. 

Sawmill 

The burning of a sawmill, how¬ 
ever, is not necessarily arson as 
burning a building.—State v. Liver¬ 
more, 49 N.H. 386. 

31. State v. Lintner, 104 N.W. 205, 
19 S.D. 447. 

32. State V. Speigel, 83 N.W. 722, 
129 Iowa 72. 

33. State v. Philbin, 38 La.Ann. 964. 

34. Tobacco factory 

An accused indicted for burning a 
“tobacco factory” was properly pros¬ 
ecuted under a statute making it ar¬ 
son to burn a “manufactory.”— 
Langhorne v. Commonwealth 76 Va. 
1012 . 

35. Dennison v. Commonwealth, 270 
S.W. 752, 208 Ky. 366. 

36. State V. Millican, 15 La.Ann. 667 
—^5 C.J. p 649 note 43. 

37. Davis y. State, 44 So. 545, 152 
Ala. 82. 

38. Brown v. State, 52 Ala. 345. 

33. Hester v. State, 17 Ga. 130. 

4a Leanard v. State, 11 So. 307, 96 
Ala. 108—Cook v. State, 3 So. 849, 
83 Ala. 62, 3 Am.S.Il. 688—^Brown 
V. State, 62 Ala. 345. 

41. State v. Jeter, 24 S.E. 889, 47 S. 
C. 2. 

42. Graham v. State, 40 Ala. 659—5 
C.J. p 649 note 46. 

Value immaterial 

The burning of a cotton house 
containing cotton is arson in the sec¬ 
ond degree, although the house, with 
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is a “house” within the meaning of the statute de¬ 
fining arson.^3 

Fishing shack. A statute punishing the burning 
of “building” has been held to include a fishing 
shack.^^ 

Outhouses, At common law a dwelling house 
includes not only the dwelling but also all outhouses 
which, although not necessarily contiguous there¬ 
to, are parcel thereof, that is to say, used in con¬ 
nection therewith and situated within the curti- 
lage,^® and under some statutes outhouses are ex¬ 
pressly declared to be the subject of arson.^6 
Whether a building is a parcel of the mansion 
liouse depends upon its particular location or its 
•connection with the mansion house.^’' Primarily 
an outhouse is a building adjacent to a dwelling 
house and subservient thereto, but distinct from 
the mansion itself.<8 As used in a statute, the 
term “outhouse” has been held to embrace a house 
of any description which is not a dwelling house.<9 
Public buildings or structures. At common law, 
the burning of a public building, which is not a 
dwelling house, is not arson,50 but, under the stat¬ 
utes in the various jurisdictions, it is generally held 

its contents, Is of less value than 
flve hundred dollars.—^Henderson v. 

State, 16 So, 931, 105 Ala. 82. 

43. Jones v. State, 6 TexApp. 130— 

0 C.J. p 549 note 46 [b]. 

44. Boardman v. 

556, 203 Wis, 173. 

45. Ark.—State v. Blumenthal, 203 
S.W. 36, 133 Ark. 584, 136 Ark. 532, 

L.R.A.1918E 482. 

Ky.—Jones v. Commonwealth, 38 S. 

W.(2d) 971, 239 Ky. 110. 

S.C.—Gage v. Shelton, 37 S.C.L. 242. 

S C.J. p 549 note 48. 

45. In Tennessee, the scope of the 
crime of arson has been declared to 
be enlarged, by statute, until It em¬ 
braces not only dwellings, but out¬ 
houses as well.—State v. Pry, 39 S. 

W. 231, 98 Tenn. 323. 

TTnder the Virginia statute provid¬ 
ing that “no outhouse, not adjoining 
a dwelling house, nor under the 
same roof (although within the cur¬ 
tilage thereof), shall be deemed a 
parcel of such dwelling house . . . 
unless some person usually lodge 
therein at night,“ it has been held to 
make an outhouse, not adjoining a 
dwelling house, nor under the same 
roof therewith, parcel thereof, two 
things must appear: first that such 
outhouse is within the curtilage of 
the dwelling house and occupied 
therewith: and secondly, that some 
person usually lodges therein at 
night—^Page v. Commonwealth, 26 
Gratt(67 Va.) 943. 

47. State V. Bailey, 10 Conn, 144—5 
C.J. p 550 note 69. I 


that the burning of public buildings constitutes ar¬ 
son, or some similar crime.5l 

Bridges are made the subject of arson by some 
statutes,5 2 and a railway viaduct or trestle is a 
‘'bridge'’ within the meaning of such a statute.^2 

At common law and under statutes declaratory 
thereof, the burning of a church, as it is not the 
dwelling house of another, is not arson but un¬ 
der some statutes the burning of a church is held 
to be arson. ^ statute denouncing the burning 
of enumerated buildings or any other “house,” has 
been held to embrace the burning of a church build¬ 
ing, although churches are not specifically men¬ 
tioned therein.56 

A meeting house is also the subject of arson un¬ 
der some statutes.57 

A courthouse is within the arson statutes of some 
states.58 Accordingly, the burning of a courthouse 
is arson within a statute defining the offense as 
the burning of any building, whether it be used 
for a dwelling house or for any other purpose.59 

A jail or prison is sometimes made the subject 
of arson by express statutory provision,50 and, in 

state V. Laughlin, supra—Page v. 
Com., 26 Gratt.(67 Va.) 943, 947. 

49. Carter v. State, 32 S.E. 345, 106 
Ga. 372, 71 Am.S.R. 262—5 C.J. p 
550 note 60 [a]. 

60. United States v, Cardish, (U.C. 
Wis.) 143 P. 640. 

51. Usher v. State, (Ga.App.) 187 S. 
E. 881—5 C.J. p 551 note 76. 

52. Commonwealth v. Fitzgerald, 42 
N.E. 119, 164 Mass. 587—5 C.J. p 
651 note 77. 

53. Duncan v. State, 10 So. 815, 29 
Fla. 439. 

54. People v. Clavey, 189 N.E. 364, 
355 Ill. 358. 

55. Ga.—Wells v. State, 22 S.E. 
958, 97 Ga. 209. 

Mo.—State v. Hunt, 88 S.W. 719, 190 
Mo. 353. 

N.C.—State v. McCall, 42 S.E. 894, 
131 N.C. 798. 

56. Ofiill V. Commonwealth, 6 S.W. 
(2d) 233, 224 Ky. 259—5 C.J. p 651 
note 78 [a]. 

57. Me.—State v. Kingsbury, 58 Me. 
238—State v. Temple, 12 Me. 214. 

Vt.—State V. Roe, 12 Vt 93. 

58. Ark.—^Mott v. State, 29 Ark. 
147. 

La—State v. Travis, 1 So. 817, 39 
LaAnn. 356. 

Ledgerwood v. State, 33 N.E. 
631, 134 Ind. 81. 

60. Ky.—^Kehoe v. Commonwealth, 
149 S.W. 818, 149 Ky. 400. 

Mo.—State v. Whitmore, 47 S.W. 
1068, 147 Mo. 78—^State v. Johnson, 

5 S.W. 699, 93 Mo. 73. 


State, 233 N.W. 


Expression “parcel of,” as used in 
statute denouncing as arson the 
burning of any dwelling house or 
any outhouse that is “parcel there¬ 
of,’* means “curtilage.”—^Jones v. 
Commonwealth, 38 S.W. (2d) 971, 239 
Ky. 110. 

48. Carter v. State, 32 S.E. 345, 106 

Ga 372, 374, 71 Am.S.R. 262. 

Various definitions of “outhouse” 

(1) “A building appurtenant to 
some main building or mansion 
house.”—State v. Bailey, 10 Conn, 
144, 145. 

(2) “A building without the man¬ 
sion house, intended for the accom¬ 
modation of the owner or occupant.” 
—State v. Brooks, 4 Conn. 446, 448. 

(3) “A house belonging to the 
dwelling house and in some respects 
parcel thereof, and situated within 
the curtilage.”—State v. Porter, 90 
N.C. 719, 721—State v. Roper, 88 N. 
C. 656, 668—State v. Laughlin, 53 N. 
C. 455, 457—Allen v. State, 10 Ohio 
St 287. 

(4) “A house necessary for the 
purposes of life but in which the 
owner does not make his con¬ 
stant or principal residence.”—State 
V. O’Brien, 2 Root (Conn.) 616. 

(5) “A house separated from the 
main building but useful to it as a 
dwelling.”—State v. Powers, 86 
Conn. 77, 79. 

(6) “Any building used in connec¬ 
tion with the mansion, and adjoining 
It, or situated within the curtilage 
thereof.”—State v. Porter, supra— 
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the absence of such an express provision, a jail or 
prison, in which there are prisoners or other resi¬ 
dents at the time, is commonly held to be an in¬ 
habited ‘‘house,” “dwelling house,” or “building,” 
within the meaning of the arson statutes.^i 

Schoolhoiise. While the burning of a school- 
house might not be arson at common law, under 
the statutes in the various jurisdictions such burn¬ 
ing is generally held to constitute arson,®^ particu¬ 
larly where it is expressly so provided by statute. 

A school is a building “erected for public use” 
within the meaning of a statute making such build¬ 
ings the subject of arson,®^ although, where the 
building was constructed for habitation, and had 
recently been used as a dwelling, it was not a 
building “erected for public use within the mean¬ 
ing of the statute,” even though it was being used 
as a schoolhouse at the time of the fire.®® 

b. Unfinished Structures 

Unless made so by statute, the burning of an uncom* 
pleted structure, never occupied and not ready for oc¬ 
cupation, is not arson. 

In the absence of a statute to the contrary,®® 
an uncompleted structure, not ready for occupation 
or use, is not a “house,” “dwelling house,” or 
“building,” as those terms are construed in the law 
of arson,®7 but, if the structure is so far advanced 
m construction, although it is not yet completed, 
as to be ready for habitation or use, the burning 
of it may be arson.®® 


c. Personal Property 

In the absence of a statute enlarging the scope of 
the offense, the burning of personal property is not 
arson. 

In view of the definition of arson as the burning 
of a dwelling house of another, in the absence of 
a statute enlarging the scope of the crime, the burn¬ 
ing of personal property does not constitute arson, 
and the burning of personal property in a building 
will not constitute arson if no part of the building 
is burned.®^ Likewise, the burning of the material 
of a building that has been torn down is not ar- 
son.70 Under a statute, however, enlarging the 
scope of the crime to include the burning of per¬ 
sonal property, such burning constitutes arson.*^! 
The burning of goods with the intent to defraud in¬ 
surer thereof comes within the inhibition of many 
such statutes.*^^ 

Ships and vessels. So in some jurisdictions, 
ships and vessels are expressly made the subject 
of arson. 

§ 7. Value of Property 

In the absence of a statute to the contrary, value 
of the property destroyed is no part of the crime of 
arson. 

The value of the structure burned is immaterial 
both at common law and under statutes which do 
not prescribe value as an element of the offense 
or of the particular degree thereof involved in the 
burning of designated structures.'^^ Under many 
of the statutes, however, value is a material ele¬ 
ment of the crime,and it is frequently the basis 


61. Willis V. state, 25 S.W. 123, 32 
Tex.Cr. 534—5 C.J. p 551 note 81. 

62. Wallace v. Toung, 5 T.E.Mon. 
(Ky.) 155—5 C.J. p 651 note 84. 

63. State V. Bedell, 27 A. 208, 65 Vt 
541. 

64^ Commonwealth v. Horrigan, 2 
Allen (Mass.) 159. 

65- Gilbreath v. State, 74 So. 723, 15 
Ala.App. 588. 

66. Garrett v. State, 10 N.E. 570, 
109 Ind. 527. 

67- Fla.—^’’illiams v. State, 132 So. 
186, 100 Fla. 1054. 

La.—State v. Lemoine, 152 So. 907, 
178 La. 1070. 

5 C.J. p 552 note 89. 

Building whose sides were walled 
in and contained floors but as yet no 
doors, windows, chimney, or roof, 
and as a consequence had not yet 
been occupied, is not a ‘‘dwelling 
house’’ within a statute penalizing 
the burning of a dwelling house.— 
State V. Lemoine, 152 So. 907, 178 La. 
1070. 


63. State v. Bosse, 42 S.C.L. 276—5 
C.J. p 552 note 90. 

63. O’Daniel v. State, 123 N.E. 241, 
188 Ind, 477, rehearing denied 124 
N.E. 492, 188 Ind. 477—5 C.J. p 547 
note 17. 

70. Mulligan v. State, 7 S.W. 664, 25 
Tex.App. 199, 8 Am.S.R. 435. 

71. People V. Nordenburg, 199 N.E. 
808, 362 IlL 347—5 C.J. p 547 note 
18. 

Word “barrack,” as used in a stat¬ 
ute covering only the burning of 
personal property and its temporary 
shelters, means a structure with a 
movable roof sliding on four posts 
used to cover hay, straw, etc., and 
not a building in which soldiers are 
housed.—^People v, Nordenburg, 199 
N.E. 808, 362 Ill. 347. 

72. Fla.—^Bryant v. State, 103 So. 
170, 89 Fla. 26—^Latham v. State, 
102 So. 651, 88 Fla. 310. 

Mo.—State v. Bersch, 207 S.W. 809, 
276 Mo. 397. 

Tenn.—^Norville v. State, 230 S.W. 
966, 144 Tenn. 278. 
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Va.—^Heller v. Commonwealth, 119 S.. 

E. 69, 137 Va. 782. 

5 C.J. p 555 note 33. 

Burning of goods and building 
Where defendants knew a stock 
of goods within a building was in¬ 
sured, and they burned such goods 
with the intent to injure the insur¬ 
er and the building also burned, they 
are guilty of burning the building 
and the stock of goods although they 
did not know or believe that the 
building was insured.—^Heller v. 
Commonwealth, 119 S.E. 69, 137 Va- 
782. 

73. King V. Brown, 3 Hawaii 114— 
5 C.J. p 547 note 19. 

74. Boardman v. State, 233 N.W. 
556, 203 Wis. 173—5 C.J. p 562- 
note 91. 

75. Ind.—Lavelle v. State, 36 N.E. 
135, 136 Ind. 233—^Emig v. Daum, 
27 N.E. 322, 1 Ind.App. 146. 

Ohio.—^Van Immons v. State, 29 Ohio* 
Cir.Ct. 681. 

Wash.—^McClaine v. Territory, 25 P- 
453, 1 Wash. 345. 
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for determining the grade or degree of the offense, 
as will be subsequently considered in § 12. 

§ 8. Situation of Property 

The situation of the building as within the cur¬ 
tilage of a dwelling house, or otherwise, has al¬ 
ready been considered in § 6 in relation to the char¬ 
acter of the property. For future cases, if any, 
concerning the situation of the property not aris¬ 
ing under that section consult Pocket Parts under 
this section. 

§ 9. Occupancy of Building 

a. In general 

b. Partial occupancy and occupancy by 

several persons or families 

c. Occupation at time of fire 

a. In (reneral 

Although occupancy may be rendered immaterial by 
statute, In the absence of such a statute, a building 
must have been actually occupied as a dwelling before It 
can be the subject of arson. 

In view of the fact that the crime of arson at 
common law, and under statutes declaratory there¬ 
of, is against the security of habitation rather than 
the safety of property, unless the structure is actu¬ 
ally occupied, it is not a dwelling house subject to 
arson in contemplation of law.'^^ On the other 
hand it has been held, although the building was 
originally intended for other purposes, that it may 
be a dwelling house where the owner occasionally 
occupied it as a sleeping apartment as business ex¬ 
igencies demanded, and it was furnished as such,77 
Of course, where the statute denouncing the crime 
so provides, the question of occupancy and posses¬ 
sion of the building burned is immaterial.^S Fur¬ 
ther, as already pointed out in § 6, statutes fre¬ 
quently have extended the scope of the crime of 
arson to the burning of structures other than dwell¬ 
ing houses. 

Abandoned and converted houses. In accord¬ 


ance with the foregoing rule, a dwelling house los¬ 
es its character as such when it ceases to be dwelt 
in, or is closed up as an empty house, or where it 
is converted into a place for purposes other than 
human occupancy.79 It is sufficient, however, if 
the building is occupied up to the time of the set¬ 
ting of the fire.80 A dwelling which has become 
unfit for habitation cannot be the subject of ar- 
son.si Likewise, if the house is vacant, a charge 
of burning a barn within the curtilage of a dwell¬ 
ing house cannot be sustained.^2 

Temporary absence. The temporary absence of 
its occupants will not take away from a house its 
character as a “dwelling house,” provided the ab¬ 
sence is not unreasonably prolonged and there is 
an intention to return. 8 3 

Knowledge of human occupancy. It is not nec¬ 
essary, to constitute arson in the first degree, that 
accused should have had knowledge that the build¬ 
ing burned was usually or at any time occupied by 
persons lodging therein.84 

b. Partial Occupancy and Occupancy by Several 
Persons or Families 

The use of a part of the building for human habita¬ 
tion, or the habitation of the several parts by different 
persons or families, gives to the entire building the 
requisite character of a dwelling house, provided there 
Is an Interior communication between the part so used 
and the other part. 

In order for a building to have the requisite 
character of a “house” so as to be the subject of 
arson, it is not necessary that the whole of the 
building should be devoted exclusively to human 
habitation. If part of the building is used as a 
habitation, it is sufficient to give the character of 
a dwelling house to the entire building, if there 
is an interior communication between the part so 
used and the other part.^® 

Likewise, although several parts of the same 
building are occupied by different persons or fam- 


76. Ala.—Gilbreath v. State, 74 So. 
723. 15 Ala.App. 588. 

Fla.—Cox V. State, 99 So. 126, 87 
Fla. 79. 

5 C.J. p 545 note 90. 

77. McLane v. State, 4 Ga. 335, 

78. Slate V. Snover, 126 A. 850, 2 N. 
J.Misc. 1153, affirmed 129 A. 19'8, 
101 N.J.Law 543—5 C.J, p 545 note 
78, p 546 note 92. 

XiOxiisiaiia statutes 
Act (1908) No. 263, defining* “ar¬ 
son" in relation to property in or up¬ 
on which human beings are custom¬ 
arily to be found, was not repealed 
by Act (1918) No. 123, dealing with 
arson in cases where element of 


danger to human life is not shown 
and containing no repealing clause, 
as, there being no necessary conflict 
between two acts, they should be so 
construed as to stand together.— 
State V. Brett, 81 So. 461, 144 La. 
980. 

76. Fla.—Cox v. State, 99 So. 126, 
87 Fla. 79. 

Ky.—Jones v. Commonwealth, 38 S. 

W.(2d) 971, 239 Ky. 110. 

5 C.J. p 546 notes 93-96. 

80. Williams v. State, 75 S.B. 442, 
11 Ga.App. 416. 

81. Henderson v. State, 16 So. 931, 
105 Ala. 82. 


Previous injury by fire does no^ 
necessarily destroy the character of 
the building as a dwelling, however. 
—State V. Biles, 33 P. 347, 6 Wash. 
186. 

88. State V. Warren, 33 Me. 30. 

83. Sawyer v. State, 132 So. 188, 
100 Fla. 1603—5 C.J. p 546 notes 
2-4. 

84. Mo.—State v. Aguila, 14 Mo. 
130. 

N.T.—^People v. Jones, 2 Edm.Sel. 
Cas. 86—^People v. Orcutt, 1 Park. 
Cr. 252. 

85. U. S. V. Cardish, (D.C.Wis.) 145 
F. 242, 247—5 C.J. p 546 note 14. 
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ilies, or for different purposes, yet where there is 
interior communication between them the several 
parts form but one building, and a setting fire to 
one part is a setting fire to the whole.^^ 

c. Occupation at Time of Fire 

Under some statutes, the presence of a human being 
in the building at the time it is fired is a requisite to 
the highest degree of the offense. 

The common-law principle that arson was an in¬ 
jury to the security of the habitation rather than 
to the rights of property is probably nowhere bet¬ 
ter exemplified than in the statutes of some states 
requiring the actual presence of a human being in 
the building at the time it is fired in order to con¬ 
stitute arson in the first degree. Under such a 
statute the actual presence of a person in the build¬ 
ing is an essential ingredient of the crime.^^ Un¬ 
der these statutes it is not material whether the 
person within the building was awake or asleep, 
in bed or out, or whether escape was practicable 
before the building actually kindled.^^ Likewise, 
it makes no difference that there was no human 
being in that part of the house where the fire start¬ 
ed provided there was a person in another part 
of the house at the time.^9 However, if a person 
who is within a dwelling house at the time fire 
is set to an outhouse leaves the dwelling house be¬ 
fore the fire spreads to and burns it, accused is not 
within a statute making it a capital felony to set 
fire to a dwelling house, any person being there¬ 
in; and this is true where the tenants were 
forced to leave shortly before the fire by reason 
of force or fear of violence,^^ and were in an out¬ 
building near the house.92 

According to some authority, the presence in the 
building of the accused or of an accomplice is not 
sufficient to bring the accused within the statute,^^ 
and it is not sufficient that the only one present at 


the time of the fire was a stranger who went in 
for the purpose of saving life and property.®^ 

Under some statutes, where no death ensued, the 
house must have been “lawfully^' occupied at the 
time of the fire in order to render the offense com- 
plete,95 although it has also been held that oc¬ 
cupancy is sufficient and the fact that the occupant 
was not technically in possession is immaterial.^^ 

The actual presence of a human being in a house 
at the time of burning is not necessary to render a 
building '"inhabited’’ within the meaning of a stat¬ 
ute making it arson to burn an inhabited dwelling 

house.®7 

§ 10. Ownership or Possession of Property 

a. In general 

b. Occupant as owner 

c. Burning by tenant or occupant 

d. Husband or wife as owner 

a. In General 

Except where the rule is different under statute, an 
owner in possession is not guilty of arson in burning his 
house. 

At common law and under statutes declaratory 
thereof, the house burned must be the house of 
another,and accordingly, one is not guilty of 
arson if he burns his own house while in posses¬ 
sion of it.®^ This is true under statutes making 
exceptions to the common-law rule if the case does 
not fall within such exceptions,and it is also true 
although, as pointed out in § 2 supra, the act was 
done with the intent to defraud the insurer of the 
property. Where the statute provides that the 
property must be that of another a leasehold in¬ 
terest in such other is sufficient.^ 

Under statutes so providing, an owner in posses¬ 
sion of his own house may be guilty of arson in 


86. state V. Young, 55 S.W. 82, 153 
Mo. 445—5 C.J. p 547 note 15. 

87. Cal.—^People v. Nagy, 248 P. 

906, 199 Cal. 235—People v, 

Abrams, 162 P. 395, 174 Cal. 172— 
People V. Thornton, 259 P. 961, 85 
Cal-App. 648. 

Mo.—State v. Witham, 281 S.W. 32 
—State V. Young, 55 S.W. 82, 153 
Mo. 445. 

5 C.J. p 546 note 5. 

88. Woodford v. People, 62 N.Y. 
117, 20 Am.B. 464, affirming 3 Hun 
310, 5 Thomps. & C. 539. 

89. State V. Young, 55 S.W. 82, 153 
Mo. 445. 

90. State v. Grimes, 52 N.W. 275, 50 
Minn. 123—5 C.J. p 546 note 8. 

91. Commonwealth v. Buzzell, 16 
Pick.(Mass.) 163. 


92. Commonwealth v. Buzzell, su¬ 
pra. 

93. People v. Abrams, 162 P. 395, 
174 Cal. 172—5 C.J. p 546 note 11. 

94. Commonwealth v. Buzzell, 16 
Pick. (Mass.) 153, 

95. Me.—State v. Haynes, 66 Me. 
307. 22 Am.R. 569. 

Wis.—Carter v. State, 20 Wis. 647— 
Lacy V. State, 15 Wis. 13. 

96. People V. Morhar, 248 P. 975, 78 
Cal.App. 380. 

97. State V. White, (Mo.) 37 S.W. 
(2d) 412. 

98. Haas V. State, 132 N.E. 158, 103 
Ohio St 1, 17 A.L.II. 1164. 

99. Ark.—State v. Hanna, 198 S.W. 
881, 131 Ark. 129. 
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Ky.—^Thacker v. Commonwealth, 294 
S.W. 491, 219 Ky. 789. 

N.H.—State v. Dinagan, 104 A. 33, 79 
N.H. 7. 

Or.—State v. Murphy, 290 P. 1096. 

5 C.J. p 552 note 95. 

Stock of morchaudise 
Under Ky.St § 1169, as amended 
by L.(1926) c 60, it was not an of¬ 
fense for an owner to burn his own 
insured stock of merchandise, but 
such an act was specifically made 
an offense by Acts (1928) p 172, o 
40.—Schwartz v. Commonwealth, 24 
S.W.(2d) 273, 232 Ky. 542. 

1. Haire v. State, 39 S.W.(2d) 70, 
118 Tex.Cr. 16. 

2. Dowty v. State, 179 N.E. 720, 208 
Ind. 228. 
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house; 21 but there is some authority to the effect 
that the occupant, in order to be considered as own¬ 
er within the rule that the property must be that 
of another, must have an estate in or legal pos¬ 
session of the property burned, otherwise he may 
be convicted for burning it .22 

Under statutes expressly or impliedly so provid¬ 
ing, a tenant or person in possession may be con¬ 
victed of burning the house; 23 and such a statute, 
expressly changing the common-law rule, has been 
held to be valid.24 

A tenant in possession of a house under a lease 
has been held to be a part owner within a statute 
denouncing the burning of a house by a part 
owner.25 

Applying the law of landlord and tenant which, 
as stated in the title Landlord and Tenant § 266 
[35 CJ. p 1224 note 40], estops the tenant from 
denying his landlord’s title, a tenant prosecuted 
for arson cannot question his landlord’s title or 
authority to sublet26 

Burning by owner not in possession. Since at 
common law the occupant was regarded as the own¬ 
er, it may constitute arson under that rule where 
a landlord or reversioner, burns the house while in 
the possession of a lawful tenant,27 


d. Husband or Wife as Owner 

Except where expressly or impliedly changed by stat¬ 
ute, If a husband and wife are living together in a house, 
it is not arson for either to burn it where the title Is in 
the other. 

Pursuant to the general rule previously discussed 
in this section, that one in possession of his own 
house is not guilty of arson in burning it, it is 
not arson at common law for either husband or 
wife to burn the house of the other, since in legal 
contemplation they are one person, 2 3 provided they 
are living together in the dwelling at the time 23 
and are not separated or in the act of separating.^o 

This rule, however, has been changed, either 
expressly as by a statute providing that one who 
burns the property of his spouse shall be guilty 
in the same manner as if the relation of husband 
and wife did not exist,21 or impliedly, as by stat¬ 
utes making ownership immaterial,22 or where the 
legal unity of husband and wife is extinguished by 
statute,23 or the wife is given separate control of 
her property,34 and arson is defined as an offense 
against the right of property and not merely 
against the security of the habitation, 

§11. Time 

In the absence of a statute to the contrary, the time 
of burning is immaterial. 

At common law the time when the burning oc- 


21 . state V. Lentz, 107 A- 791, 92 N, 
J.Law 17. 

22. People V. Smith, 3 How.Pr,(N. 
Y.) 226. 

23. Ark.—State v. Blumenthal, 203 
S.W. 36, 133 Ark. 584, 136 Ark. 632, 
L.R.A.1918E 482. 

Cal.—^People v. Abrams, 162 P. 395, 
174 Cal. 172. 

Kan.—State v. Craig, 259 P. 802, 124 
Kan. 340, 54 A.L.R. 1233. 

Okl.—Clemens v. State, 1S7 P. 1100, 
17 Okl.Cr. 274. 

Pa.—Commonwealth v. Levine, 82 Pa. 
Super. 105—Commonwealth v. Le¬ 
vine, 3 Pa.Dist.&Co. 439. 

5 C.J. p 553 note 12. 

“Other tenements’' 

Under a statute defining arson as 
the willful and malicious burning of 
the house or other tenements of an¬ 
other person, since at common law 
the word “house” imports a dwell¬ 
ing house and a lessee in occupancy 
could not be guilty of arson, the use 
of the words “or other tenements” 
indicates an intention of the legisla¬ 
ture to abolish the common-law rule 
regarding the lessee, the words mean¬ 
ing a house occupied by tenant._ 


State V. Blumenthal, 203 S.W*. 36, 37, 
136 Ark. 532, L,R.A.1918B 482. 

24. Commonwealth v. Levine, 82 Pa. 
Super. 105. 

25. Mulligan v. State, 25 Tex.App. 
199, 7 S.W. 664, 8 Am.S.R. 435. 

2®. Dowty V. State, 179 3Sr.B. 720, 203 
Ind. 228. 

27. Kopcyznski v. State, 137 Wis. 
358, 118 Isr.W. 863, 16 Ann.Cas. 
865—5 C.J. p 554 note 13. 

28. Ala,—Williams v. State, 4 Ala. 
App. 92, 58 So. 925, certified ques¬ 
tions answered 177 Ala. 34, 68 So. 

I 921, Ann.Cas.l915A 584. 
j Mich.—Snyder v. People, 26 Mich. 106, 
12 Am.R. 302. 

29. Kopcyznski v. State, 137 Wis. 
358, 118 N.W. 863, 16 Ann.Cas. 865. 

30. Frazier v. State, 16 Ohio App. 8. 

31. Williams v. State, 4 Ala.App. 
92, 58 So. 925, certified questions 
answered 177 Ala. 34, 68 So. 921, 
Ann.Cas.l915A 684. 

S2. State V. Zemple (Minn.) 264 N*. 
W. 687. 

33. State V. Shaw, 79 Kan. 396, 100 
P. 78, 131 Am.S.R. 298, 21 L.R.A. 
N.S. 27 and note. 
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34. Ind.—Garrett v. State, 10 N.B. 

570, 109 Ind. 527. 

Minn.—State v. Roth, 136 N.W. 12, 

117 Minn. 404. 

Contrary holdixig 

The rule that the husband is not 
guilty of arson in burning property 
owned by the wife remains unaffected 
by statutory provisions which protect 
the rights of married women, but 
which do not go beyond insuring to 
the wife such property as she may 
own at the time of marriage or may 
acquire thereafter, and giving her 
power to control and dispose of the 
same without operating upon the 
family relation or taking from the 
husband his marital rights with re¬ 
spect to property.—Snyder v. People, 
26 Mich. 106, 12 Am.R. 302. 

Burning of Tbiam 

(1) Under a statute punishing the 
willful and malicious burning of any 
barn, stable, or other building of an¬ 
other, a man may be guilty of burn¬ 
ing barns the property of his wife.-^ 
Commonwealth v. Braunfeldt, 72 Pa. 
Super. 25. 

(2) Wife also may be guilty of 
burning husband’s barn.—^Emig v. 
Daum, 27 N.E. 322, 1 Ind.App. 146. 
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curs, whether by day or at night, is not a material 
element of the offense,®^ and the same has been 
held to be true under some statutes.*® However, 
as will be considered in § 12, under some statutes 
the time when the burning occurs determines the 
degree of the offense or the severity of the pun¬ 
ishment, a burning in the nighttime being regard¬ 
ed as more serious than one in the daytime. 

§ 12. Degrees 

Under the statutes arson Is frequently divided into 
several degrees. 

In many jurisdictions, by virtue of statute, the 
offense is divided into separate degrees,37 the dis¬ 
tinction between the various degrees being some¬ 
times based upon the value of the property,38 the 
use of the property, such as a dwelling house, or 
adjoining thereto,39 or a building erected for pub¬ 
lic purposes,whether the dwelling house was in¬ 
habited or uninhabited,4i or whether the crime was 
committed in day or nighttime.^*2 xhe highest 
degree of the offense may, under some statutes, re¬ 
quire the presence of a human being in the building 
at the time it is fired,^3 and arson in the first de¬ 
gree generally has reference to the protection of 
life rather than property.^^ 

§ 13. Attempts 

In order to constitute an attempt to commit arson, 
there must be a felonious Intent to burn and an overt 


§ 13 

act leading proximately to the consummation of crime 
attempted. 

At common law an attempt to commit arson was 
indictable as a misdemeanor,and, in most juris¬ 
dictions, by virtue of statute, an attempt to com¬ 
mit arson or some other related offense is at least 
punishable as a misdemeanor.**® 

As is the case of attempts generally, it is es¬ 
sential that there be an intent to burn,47 ^nd an 
overt act,*® which must be something more than 
mere preparation,*® such overt act directed toward 
but falling short of the completed crime of ar¬ 
son.®® The overt act must be an act done directly 
in the immediate process of carrying out the inten¬ 
tion, one which would naturally effect that result, 
and of such a character that in the ordinary course 
the crime of arson would have been consummated 
had not an interruption intervened.®^ As other¬ 
wise stated, the overt act must be such as would 
proximately lead to the consummation of the 
crime.®® For example, where accused, intending 
to commit arson, poured oil on furniture, and then 
voluntarily abandoned his purpose, he was not 
guilty of an attempt,®® but the fact that he was 
arrested before he actually started the fire does 
not prevent his being guilty of an attempt.®* 

Where the elements of an attempt to commit ar¬ 
son exist, it is no defense that the person attempt- 
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35. In re Curran, 7 Gratt (48 Va.) 
619. 

36. State V. Tennebom, 92 Iowa 561, 
61 N.W. 193. 

3P7. Gilbreath v. State, 74 So. 723, 15 
Ala.App. 588—5 C.J. p 541 note 31. 
38. Commonwealth v. Brailey, 134 
Mass. 627—5 C.J. p 552 note 93. 

89. Ky.—Jones v. Commonwealth, 
38 S.W.(2d) 971, 239 Ky. 110. 

Mo.—State v. Berkowitz, 29 S.W. 
(2d) 150, 325 Mo. 619. 

40. Gilbreath v. State, 74 So. 723, 16 
Ala.App. 588. 

41. Ala.—Gilbreath v. State, supra. 
Mo.—State V. White, 37 S.W.(2d) 

412. 

42. State v. Murphy, 172 P. 544, 101 
Wash. 425—5 C.J. p 554 note 22. 
^^xrisrhttlme,” under a Massachu¬ 
setts statute, extends from one hour 
after sunset to one hour before sun¬ 
rise.—Commonwealth v. Lamb, 1 
Gray (Mass.) 493. 

4^ Cal.—^People v. Abrams, 162 P. 
395, 174 CaL 172. 

Mo.—State V. White, 37 S.W.(2d) 412 
—State V. Witham, 281 S.W. 32. 
Wash,—State v. Murphy, 172 P. 544, 
101 Wash. 425. 

Arson in first degrree 
One accused of settingr fire to a i 
building^ in the nighttime while more J 


than one person was in such building, 
if guilty, was guilty of arson in the 
first degree.—State v. Murphy, 172 P. 
544, 101 Wash. 425. 

44. Ala.—^Davis v. State, 52 Ala. 357. 
Mo.—State v. Young, 55 S.W. 82, 153 

Mo, 445. 

N.T.—^People v. Panshawe, 32 N.E. 
1102, 137 N.T. 68. 

45. State v. Johnson, 19 Iowa 230. 

46. Kan.—State v. Shaw, 196 P. 1100, 
108 Kan. 781. 

Mass.—Commonwealth v. Mehales, 
188 N.E. 261. 

5 C.J. p 556 note 62. 

47. Commonwealth y. Mehales, 
(Mass.) 188 N,E. 261—5 C.J. p 557 
note 65, 

48. People V. Graham, 162 N.T.S. 334, 
176 App,Div. 38, 35 N.T.Cr. 354—6 
C.J. p 557 note 66. 

Strewing excelsior upon barrels 
and boxes, pouring alcohol and gaso¬ 
line over them, and putting croker 
sacks under the desk and saturating 
them with alcohol and gasoline, with 
intent to set fire to the building, are 
overt acts, inexplicable as lawful 
acts, tending to the commission of 
the crime of arson.—^Maner v. State, 
159 S.E. 902, 43 Ga.App. 772. 

49. Maner v. State, supra—5 C.J. p 
557 note 67. 


iZiighted candle 

I Where accused had lighted a can¬ 
dle, which subsequently went out, 
around which was thrown paper soak¬ 
ed in oil, he was guilty of an at¬ 
tempted arson, his acts not being 
mere preparation.—^Daniels v. State, 
35 S.W.(2d) 730, 117 Tex,Cr. 18. 

50. People V. Graham, 162 N.Y.S. 
334, 176 App.Div. 38, 35 N.Y.Cr. 
354—5 C.J. p 557 note 68. 

Dynamite in. theater lobby 
Where there was no evidence that 
the reasonable effect of dynamite 
placed in a theater lobby by accused 
would be to burn or set fire to the 
building, or that the lobby contained 
inflammable material other than a 
wood door frame and ticket booth, 
defendant was not guilty of attempt¬ 
ed arson.—Fannin v. State, (Tex.Cr.) 
80 S.W. (2d) 992. 

51. People V. Graham, 162 N.Y.S. 
334, 176 App.Div. 38, 35 N.Y.Cr. 
354. 

58. Maner v. State, 159 S.B. 902, 43 
Ga.App. 772. 

53w People V. Graham, 162 N.Y.S. 
334, 176 App.Div. 38, 35 N.Y.Cr. 
354. 

54. Arrest before lighting match 
Accused's placing of turpentine and 
gasoline in a hotel building, under the 
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ing to burn the building is a tenant therein.55 
Where the statute requires the presence of a hu¬ 
man being in the building at the time it is fired, 
for the complete crime, such condition is likewise 
essential for the offense of attempting to commit 
such crime. 5 6 Under a statute defining arson, 
which provides that the property must be “burned'' 
and some of it actually “destroyed," the court can¬ 
not construe the statute so as to permit a convic¬ 
tion for attempt to commit arson.57 

Intent to injure insurer. The essential elements 
of the crime of attempting to burn property with 
the intent to injure insurer thereof are (1) that 
accused made the attempt to burn the property de¬ 
scribed; (2) that that property was insured; and 
(3) that accused had an intent to injure insurer.58 
The fact that accused acted at the instigation of the 
owner is immaterial.59 

Necessity of a burning. It is not necessary or 
proper that there should be a burning, as in that 
case the offense would be the completed crime of 
arson instead of an attempt.60 

Character of instrument employed in the attempt 
to burn is immaterial.^^ 

§ 14, Defenses 

It Is no defense that the Are did not occur In the 
manner planned, or that the evidence might also warrant 
a conviction for a related offense. 

It is no defense that the fire did not occur in 


just the exact manner in which it was planned, 
where the house was burned as a result of such 
plan,®2 or that the evidence might also warrant a 
conviction for a related offense.®® 

§ 15. Persons Liable 

Where the accused did not personally set the fire but 
conspired with, procured, aided, advised, or abetted oth¬ 
ers in the commission of the offense, he is liable either 
as a principal or as an accessory before the fact ac¬ 
cording to the statute in the particular Jurisdiction. 

Where the act done constitutes the crime of ei¬ 
ther arson, burning with intent to defraud an in¬ 
surer, or attempt, it is not essential to the guilt of 
accused that he personally apply the fire, but he 
is liable either as principal or accessory before the 
fact, according to the statute in the particular ju¬ 
risdiction, if he conspired with, procured, aided, 
advised, or abetted others in the commission of the 
crime,or is present and acting with the persons 
who apply the fire so that there is something more 
than mere passiveness on his part®® In order to 
sustain a conviction under such circumstances, it 
is necessary to establish that accused conspired to 
set the fire,®® and, until one of the conspirators ac¬ 
tually burns the building, he is only a conspirator, 
and not an accessory or principal to the criminal 
burning.®^ 

To render one liable as principal, it is necessary, 
under the statutes of some jurisdictions, that he be 
present at the commission of the offense and par¬ 
ticipate therein,®® although presence during the en- 


owner's procurement, and the making 
of a highly inflammable bomb in an¬ 
other room, constitutes an attempt to 
burn the building, although he was 
arrested before lighting a match.— 
Commonwealth v. Mehales, (Mass.) 
188 N.E. 261. 

55. Posey v. U. S., 26 App.D.C. 302. 
5S. State V. Lockwood, 24 Del, 28, 
74 A. 2. 

57. Kinningham v. State, 120 Ind. 
322, 22 N.E. 313. 

58. Commonwealth v. Cooper, 162 N. 
B. 729, 264 Mass. 368. 

59. Commonwealth v. Mehales, 
(Mass.) 188 N.E. 261. 

60. Iowa.—State v. Johnson, 19 
Iowa 230. 

Mo.—State v. Bobbitt, 128 S.W. 953, 
228 Mo. 252. 

Vt.—State V. Dennin, 32 Vt 158. 

5 C.J. p 557 note 70. 

Where fire made little headway 
Under a general criminal statute 
preventing the conviction for an at¬ 
tempt to commit a crime where the 
crime itself was perpetrated, it can¬ 
not be said, where the fire, started by 
accused, made very little headway 
when it was extinguished, that con¬ 


viction for arson only was proper be¬ 
cause under the authorities the crime 
of arson was sufficiently established. 
—State V. Shaw, 196 P. 1100, 108 
Kan. 781. 

61. State V. Lockwood, 74 A. 2, 24 
Del. 28. 

62. Walker v. State, 90 So. 376, 
82 Fla. 465. 

63. Commonwealth v. JafEas, (Mass.) 
188 N.E. 263—Commonwealth v. 
Mehales, (Mass.) 188 N.E. 261. . 

64. Cal.—^People v. Simon, 252 P. 
758, 80 CalApp. 675. 

Iowa.—State v. Arhontis, 194 N.W. 
209, 196 Iowa 223. 

Ky,—^Hilger v. Commonwealth, 59 S. 

W.(2d) 533, 248 Ky. 576. 

Mich.—^People v. Nemer, 187 N.W. 

315, 218 Mich. 163. 

Mo.—State v. Meadows, 61 S.W.(2d) 
1033, 330 Mo. 1020. 

6 C.J. p 544 notes 70, 71, p 557 note 
73. 

65. State V. Edwards, 175 S.E. 277, 
173 S.C, 161—5 C.J. p 557 note 74. 

Watcher guilty as principal 
Where two persons agreed or con¬ 
spired together to commit the crime, 
and one of them actually ignited the 
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fire, and the other was present and 
aided or abetted therein in any man¬ 
ner, for instance by watching, the 
watcher, under the law, was guilty 
as a principal in the crime.—State 
V. Edwards, 175 S.E. 277, 173 S.C. 
161—6 C.J. p 557 note 74 [a] (2). 

66. Ky.—^Hilger v. Commonwealth, 
59 S.W.(2d) 533, 248 Ky. 676. 

Utah.—State v. De Angeles, 269 P. 
515, 72 Utah 209. 

67. Solomon v. State, 76 S.W.(2d) 
331, 168 Tenn. 180. 

68. Ark.—Fisher v. State, 257 S.W. 
734, 162 Ark. 183. 

N.H.—State v. Demos, 125 A. 426, 
81 N.H. 318. 

5 C.J. p 557 note 75. 

Statute held not to abolish distinc¬ 
tion between principal and acces¬ 
sory before the fact 
Crawford & M.Dig. § 2417, provid¬ 
ing that any person who shall will¬ 
fully and maliciously burn, “or cause 
to be burned," any dwelling house 
or other house shall be guilty of a 
felony, did not abolish the common- 
law distinction between a principal 
and an accessory before the fact to 
the crime, the words “or cause to be 
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tire execution of the crime is not required for con¬ 
viction as principal; but under other statutes 
the rule is otherwise^® The accused may be guilty 
as a principal, although not present when the burn¬ 
ing occurred, if by indirect means he caused the 
fire, as for example, by setting an alarm clock 
which caused the spark in an electric machine at 
a certain hour, igniting combustible material and 
thus setting fire to the building.^l 

A person may be convicted as an accessory be¬ 
fore the fact to an unknown principaL'^9 


§ 16 

Burning hy owner or at his instigation. Where 
it is no offense to burn one’s own house, a person 
is not liable either as principal or accessory for 
procuring another to burn the house,*^9 qj- for burn¬ 
ing another’s house at the latter’s request 

Where, however, the statute makes the burning 
of one’s own property a crime, if the owner pro¬ 
cures an agent to do it for him the agent is guilty 
of the crime,75 although, it has also been held, that 
he can only be charged with aiding and abetting 
the owner and not as a principal.76 


n. PROSEOUTIOIT AND PUNISHMENT 


§ 16. Indictment or Information 

a. In general 

b. Burning with intent to defraud 
a. In General 

The indictment or information must state with cer¬ 
tainty and definiteness the essential elements of the 
crime. 

Where the charge is for arson proper, all the 
facts or circumstances which constitute the crime, 
as defined by common law or by statute, should be 
stated in the indictment or information, with par¬ 
ticularity and clearness, and if it does so it is suf- 

ficient.77 

Alternative and conjunctive averments. While 
the charge should not be laid in the alternative,^^ 
it has been held proper to use the conjunctive as a 
substitute for the statutory disjunctive.79 

Force and arms. It is not necessary to allege 
that the offense was committed vi et armis, as the 
crime is not a public one against the peace, but is 
usually committed in secrecy. ^6 


Negativing exceptions. An exception in the 
statute which does not go to the definition of the 
offense, but only to the punishment, need not be 
negatived.6i Accordingly, where the punishment 
imposed or the degrees of the offense depend upon 
aggravating circumstances, a charge omitting the 
aggravating circumstances will be good for the less¬ 
er offense without negativing such circumstances.62 
Likewise where the statute denounces in one sec¬ 
tion the burning of particular structures, and in 
another all other buildings not before enumerated, 
a charge under the latter section need not express¬ 
ly aver that the building is not of the character 
provided for in the former.83 

Specific designation of offense. When otherwise 
sufficient, it is immaterial that the indictment gives 
no name to the offense charged, or gives an er¬ 
roneous one.6^ 

Statute partially repealed. The fact that the 
statute under which accused was indicted was par¬ 
tially repealed does not render the indictment im¬ 
proper where the repealing statute provided that 


burned” being included in the statute 
to reach persons who accomplished 
their purpose in burning any kind of 
house by the use of some inanimate 
agency, and those present, aiding and 
abetting in the commission of the 
crime, and those present and compel¬ 
ling another by duress to commit the 
crime.”—^Fisher v. State, 257 S.W. 
734, 162 Ark. 183. 

69. State v. Demos, 125 A. 426, 81 
N.H. 318. 

70. State V. Witt, 200 N.W. 933, 161 
M inn. 96—5 C.J. p 557 note 76. 

71. Haire v. State, 39 S.W.(2d) 70, 
118 Tex.Cr. 16. 

72. Mass.—Commonwealth v. Ash- 
erowski, 82 N.B. 13, 196 Mass. 342. 

S.C.—State v. Dukes, 19 S.E. 134, 40 
S.C. 481. 

5 C.J. p 557 note 77. 

73. Ellis V. State. 5 S.W.(2d) 155, 


109 Tex.Cr. 428—5 C.J. P 657 note 
78. 

74. Haas v. State, 132 N.E. 158, 103 
Ohio St. 1, 17 A.L.R. 1164—-5 C. 
J. p 557 note 79. 

75. Conn.—State v. Kirschenbaum, 
146 A. 837, 109 Conn. 394, 

Tex.—Johnson v. State, 197 S.W. 995, 
82 Tex.Cr. 82. 

5 C.J. p 641 note 44. 

76. Searles v. State, 6 Ohio Cir.Ct. 
331, 3 Ohio Cir.Dec. 478. 

77. State v. Gates, 197 N.W. 908, 197 
Iowa 777—5 C.J. p 558 note 83. 
Forms of indictments or informa¬ 
tions.—Golding V. State, 116 S.E. 881, 
30 Ga.App. 30—5 C.J. p 658 note 82 
[a]. 

Indictment held sufilcient.—Ayers 
V. State, 148 So. 875, 25 Ala.App. 469 
—State V. Gates, 197 N.W. 908, 197 
Iowa 777—State v. Bendickson, 242 
N.W. 693, 62 N.D. 201—Daniels v. 
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State, 35 S.W.(2d) 730, 117 Tex.Cr. 
18. 

Information held sufdcient.—People 
V. Brahm, 277 P. 896, 98 Cal.App. 733 
—^People V. Morhar, 248 P. 975, 78 
Cal.App. 380—State v. Jackson, (Mo.) 
267 S.W. 855—State v. McKeithan, 
166 S.E. 336, 203 N.C. 494. 

78. People v. Hood, 6 Cal. 236—5 
C.J. p 558 note 86. 

79. State v. Price, 11 N.J.Daw 203. 

80. State v. Temple, 12 Me. 214. 

81. Ga.—Smith v. State, 64 Ga. 605. 
N.T.—People v. Pierce, 11 Hun 633. 
5 C.J. p 558 note 89. 

82. State v. Roth, 117 Minn. 404— 
5 C.J. p 559 note 90. 

83. Com. V. Hamilton, 15 Gray 
(Mass.) 480—5 C.J. p 559 note 91. 

84. State V. Bendickson, 242 N.W. 
693, 62 N.D. 201—5 C.J. p 558 notes 
84, 85. 
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no offense committed against the law as repealed 
shall be condoned or prosecution affected.®^ 

Surplusage. If the offense is otherwise sufficient¬ 
ly charged, mere surplusage contained in the in¬ 
dictment is immaterial.S6 

Videlicet Matter which enters into the substan¬ 
tial description of the offense is not rendered im¬ 
material by being laid under a videlicet^^ 

h. Burning with Intent to Defraud 

(1) In general 

(2) With intent to defraud insurer 

(1) In General 

Under a statute making it a crime to burn property 
with the intent to Injure or defraud, Insurance on the 
property need not be alleged. 

Under statutes making it a crime to set fire to 
or burn property with an intent to injure or de¬ 
fraud, insurance on the property, not being an ele¬ 
ment of the offense, need not be alleged, even 
where the person attempted to be injured or de¬ 
frauded is alleged to be an insurance company.^^ 

(2) With Intent to Defraud Insurer 

Under a statute making It a crime to burn property 
with intent to defraud an Insurer, the Indictment must 
allege with certainty facts which bring accused within 
the statute. 

An indictment for the statutory offense of set¬ 
ting fire to or burning property with intent to de¬ 
fraud an insurer thereof must allege facts which 
bring accused within the terms of the statute with 
such certainty as to identify the offense and dis¬ 
tinguish it from other transactions.^ 9 

The indictment need neither set forth the name 
of the owner of the property, or who was the bene¬ 
ficiary of the insurance,nor state the facts con¬ 


stituting the intended fraud upon iiisurer.^^ 

While it would seem that in order to identify the 
offense, the charge must allege that the property 
burned was insured,^^ there is a conflict of author¬ 
ity as to whether it must allege that the insurance 
was against fire. It has been said that the con¬ 
flict can only be explained by the different atti¬ 
tude courts take as to the relative importance of 
purely technical omissions and defects in criminal 
procedure.^3 Of course, if the statute defining the 
crime does not specifically require that the prop¬ 
erty should have been insured against fire but 
merely that it be insured, an indictment alleging 
that the building burned was insured without al¬ 
leging that it was insured against fire is sufficient.^^ 
Under statutes requiring the property to be insured 
against loss or damage by fire, according to some 
authority, if the indictment alleges the property 
was insured in a named fire insurance company, 
and that it was fired with intent to defraud that 
company, the necessary inference is that the insur¬ 
ance was against loss or damage by fire and so 
the indictment is good without a specific allegation 
to that effect.9 5 It has also been held that, al¬ 
though an examination of the name of the insur¬ 
ance company mentioned in the indictment or in¬ 
formation does not disclose that it was a fire 
insurance company, yet, where it was alleged that 
such company was insurer of the property, and 
that the property was burned to defraud insurer, 
the necessary inference is that the insurance was 
against loss by fire, since otherwise the burning 
could not have defrauded insurer.®^ 

According to other authority, since the statute 
specifically requires that the property be insured 
against loss or damage by fire, the indictment must 
make such a specific allegation or it is defective.^7 


85. state V. Allison, 83 So. 778, 146 
La. 495, 

86. Hays v. Commonwealth, 277 S. 
W. 1004, 211 Ky. 716. 

87. State V. Grimes, 52 N.W. 275, 
50 Minn. 123. 

88. XT. S. V. McBride, 18 D.C. 371— 
5 C.J. p 567 notes 21-26. 

88. Caton v. State, 103 So. 312, 20 
Ala.App. 509—5 C.J. p 567 note 28. 
Forms of indictments or informa¬ 
tions^—State V. Jessup, 22 P. 627, 42 
Kan. 422—5 C.J. p 567 note 27 [a]. 

90. Mo.—State v. Bersch, 207 S.W. 
809, 276 Mo. 397. 

Or.—State v. High, 51 P.(2d) 1044, 
151 Or. 685. 

Failure to allege transferor 
Where the indictment alleges that 
the insurance policies were transfer¬ 
red to company A, and that company I 


A was the owner of the property, 
and that such property was insured 
at the time of the fire, it is sufficient, 
and there need be no allegation as 
to who transferred the policies.— 
State V. Bersch, 207 S.W. 809, 276 Mo. 
397. 

91. State V. Bersch, supra. 

92. People v. Henderson, 1 Park.Cr. 
(N.T.) 660. 

Allegation snffleient 

(1) An allegation that the corpo¬ 
rations named were the insurers of 
the property is a sufficient allegation 
that the property was insured.— 
State V. Sansewich, 219 P. 497, 114 
Kan. 448. 

(2) An allegation that defendant 
burned his own house being at the 
time insured, is sufficient without 
alleging the facts in relation to the 
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insurance.—^Baker v. State, 8 S.W. 23, 
25 Tex.App. 1, 8 Am.S.R. 427. 

93. State V. Hanks, 165 P. 865, 101 
Kan. 200. 

94. Renaker v. Commonwealth, 189 
S.W. 928, 172 Ky. 714. 

95. Hart v. State, 103 N.E. 846, 181 
Ind. 23. 

96. State V. Sansewich, 219 P. 497, 

I 114 Kan. 448—State v. Hanks, 165 

P. 866, 101 Kan. 200—State v, Jes¬ 
sup, 22 P. 627, 42 Kan. 422. 

97. Ala.—Heard v. State, 1 So. 640, 
81 Ala. 55—^Martin v. State, 29 Ala. 
30. 

Me.—State v, Paddoul, 168 A. 97, 132 
Me. 151. 

Ohio.—State v. Tablon, 11 Ohio Dec. 
(Reprint) 669, 27 Cinc.L.Bul. 324— 
State V. Calland, 8 Ohio Dec. (Re¬ 
print) 75, 5 Cinc.L.Bul. 472. 

5 C.J. p 567 note 31. 
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It has been held that, although the indictment 
fails to allege that the property was insured at the 
time of the fire, the allegations that a policy was 
issued on the property and that the building was 
burned with intent to defraud the insurance com¬ 
pany compels the inference that the policy was in 
force at the time of the fire.98 

While there is authority that the name of insur¬ 
er need not be alleged,9 ^ and that the indictment 
need not aver that the insurer was a corporation,i 
it has also been held that the indictment should 
aver that the insurer is a corporation, if such be 
the fact,2 or that it is a partnership, if such be 
the fact, composed of certain individuals giving 
their names.^ It seems that it need not be averred 
whether the company is domestic or foreign,^ or, 
if foreign, that it was authorized to do business in 
the state.5 

The policy need not be set forth according to its 
tenor,® and the indictment need not aver that ac¬ 
cused held a valid policy,^ or any policy.® 

§ 17. — Language of Statute and Statutory 
Forms 

Where the statute adequately describes the offense, 
the Indictment is sufficient If it follows the language of 
the statute, although the Indictment need not charge in 
the language of the statute, if equivalent words are 
used. 

Where the statute adequately describes the of¬ 
fense, in order to charge a statutory offense of 
arson or wrongful burning it is generally sufficient 


to charge it in the language of the statute.® If, 
however, the statute does not sufficiently set out the 
facts which constitute the crime, so that a person 
of common understanding may have adequate no¬ 
tice from an indictment charging in the statutory 
language of the nature of the charge which he is 
called upon to meet, then a more definite statement 
of the facts than is contained in the statute be¬ 
comes necessary.^® 

As statutory forms are not considered to be ex¬ 
clusive,the indictment or information need not 
strictly pursue the language of the statute, pro¬ 
vided words of equivalent import are employed; 
and, where the statutory changes in the law relate 
only to the subjects of the crime, an indictment for 
arson which is good at common law is good under 
the statute, although the description of the particu¬ 
lar subject of the statutory offense must conform 
to the fact.i® 

§ 18. -Intent and Malice 

a. In general 

b. Burning with intent to defraud in¬ 

surer 

a. In General 

At common law, and under statutes declaratory 
thereof, the indictment should allege that the burning 
was feloniously and maliciously done, although an Intent 
to destroy a particular structure need not be alleged. 

To charge arson at common law, or the statutory 
crimes of burning which are made felonies, the acts 


98. Beneks v. State, (Ind.) 196 N. 
E. 73. 

Allegfatiou held sufficient 
An indictment alleging that de¬ 
fendant “did set fire to and burn** 
certain property, “being then and 
there insured against loss and dam¬ 
age by fire,” etc., sufficiently alleg¬ 
es that the property was insured at 
the time of the burning.—Common¬ 
wealth V. Goldstein, 114 Mass. 272. 

99. N.Y.--People v. Kalbfeld, 207 
N.Y.S. 744, 124 Misc. 200. 

S.D.—State v. Korth, 162 N.W. 144, 
38 S.D. 539, reversed on other 
grounds 164 N.W. 93, 39 S.D. 365. 
Tex.—Baker v. State, 8 S.W. 23, 25 
Tex.App. 1, 8 Am.S.Il. 427. 

1. Mo.—State v. Steinkrous, 148 S. 
W. 877, 244 Mo. 152. 

Neb.—Salistean v. State. 215 N.W. 

107, 115 Neb. 838, 63 A.L.R. 1057. 
Tex.—Baker v. State, 8 S.W. 23, 25 
Tex.App. 1, 8 Am.S.R. 427. 

2. Cal.—People v. Schwartz, 32 Cal. 
160. 

Ill.—Staaden v. People, 82 Ill. 432, 25 
Am.R. 333. 

5 C.J. p 568 note 36. 

60.J.S.--47 


3. People V. Schwartz, 32 Cal. 160. 
Ill.—Staaden v. People, 82 Ill. 432, 

25 Am.R. 333. 

4. Johnson v. State, 65 Ind. 204. 

5. Parb v. State, 128 N.W. 65, 66, 
143 Wis. 561—5 C.J. p 568 note 38. 
“The gravamen of the offense is 

the willful burning of property with 
the intent to realize the insurance 
thereon, and this is accomplished 
just as completely whether the poli¬ 
cy be valid or invalid, provided the 
insured believed it to be valid.’*— 
Parb V. State, supra. 

6. Baker v. State, 8 S.W. 23, 25 Tex. 
App. 1, 8 Am.S.R. 427—5 C.J. p 561 
note 32. 

7. Ill.—McDonald v. People, 47 Ill. 
533. 

Tex.—^Arnold v. State, (Cr.) 168 S. 
W. 122. 

a Ill.—McDonald v. People, 47 Ill. 
533. 

Tex.—^Arnold v. State, (Cr.) 168 S. 
W. 122. 

9. Ala.—Lee y. State, (App.) 150 So. 
167, conforming to answer 150 So. 
164, 227 Ala. 2, certiorari denied 
150 So. 169, 227 Ala. 334. 
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Ga.—Cowart v. State, (App.) 179 S. 
B. 823, transferred from 170 S.E. 
253, 177 Ga. 377. 

Ky.—Hays v. Commonwealth, 277 S. 

W. 1004, 211 Ky. 716. 

N.J.—State V. Morris, 121 A. 290, 98 
N.J.Law 621, affirmed 124 A. 926, 
99 N.J.Law 526. 

Ohio.—Roth V. State, 186 N.E. 7, 44 
Ohio App. 420. 

5 C.J. p 559 notes 92, 93—31 C.J. p 
714 notes 93, 94. 

10. State v. Strout, 167 A. 859, 132 
Me. 134. 

11. James v. State, 16 So. 94, 104 
Ala. 20. 

12. Ala.—Caton v. State, 103 So. 312, 
20 Ala.App. 509. 

Fla.—Cox V. State. 103 So. 171, 89 
Fla. 29, error dismissed 45 S.Ct 
637, 268 U.S. 680, 69 L.Ed. 1154— 
Bryant v. State, 103 So. 170, 89 Fla. 
26, error dismissed Cox v. State, 45 
S.Ct. 637, 268 U.S. 680, 69 L.Ed. 
1154. 

5 C.J. p 559 note 94. 

13. State V. Snellgrove, 71 S.W. 266, 
71 Ark. 101—^Mott v. State, 29 Ark. 
147—5 C.J. p 659 note 96. 
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should be alleged to have been done feloniously.^^ 
At common law, and under statutes making malice 
an essential ingredient of the crime, the indictment 
or information must charge that the burning was 
done maliciously.^^ 

While there is some authority to the effect that 
in charging intent and malice language equivalent 
to the statutory words may be used,i® it is gener¬ 
ally considered necessary and sufficient that the 
exact statutory words descriptive of malice or in¬ 
tent be employed in the indictment,i7 although the 
rule is otherwise when the statute does not ade¬ 
quately describe the requisite malice or intent.^^ 
While it has been held that an indictment charg¬ 
ing that accused “feloniously and willfully’^ set fire 
to a house sufficiently charged malice,according 
to other authority, the words “willfully, unlawfully, 
and feloniously” do not include or charge malice.^O 

When compliance is had with the statute in re¬ 
gard to allegations of malice and intent, additional 
descriptive words will be deemed mere surplusage 
and disregarded.^^ 

Attempts, In charging attempt to commit arson, 
at common law and under statutes which use the 
•words in defining the offense, it must be specifically 
alleged that the acts were done “willfully and ma¬ 
liciously.” 22 It has also been held that an indict¬ 


ment charging attempt to commit arson is defective 
if it fails to allege that defendants intended to 
commit the crime alleged to have been attempted.23 

Fraudulent purpose. Where not expressly re¬ 
quired by the statute, it is not necessary that the 
indictment specify any particular fraudulent pur- 
pose.24 Likewise, unless required by statute, as in 
the crime of burning with intent to injure or de¬ 
fraud subsequently discussed, an intent to injure 
or defraud a particular person need not be charged 
further than such intent is implied by a charge 
that the burning was done willfully and mali¬ 
ciously.2 5 

Intent to destroy particular structure. As has 
already been stated in § 3, a specific intent to burn 
or destroy the particular building destroyed is not 
an element of the offense at common law, and ac¬ 
cordingly it need not be alleged,26 except where 
such intent is made a specific element of the offense 
by virtue of statute,27 or the charge is one of set¬ 
ting fire to one building whereby another building 
is burned.28 

It has been held that an indictment charging ac¬ 
cused with burning the building of another by will¬ 
fully setting fire to a building partially owned by 
himself is sufficient although it fails to allege an 


14. Rogers v. State, 48 P.(2d) 344, 

57 Okl.Cr. 294—5 C.J. p 559 note 1. 
TTnder statute requiring intent to de¬ 
stroy 

Thus under a statute defining ar¬ 
son as the willful and malicious 
burning of a building with intent to 
destroy it, the burning must be al¬ 
leged to have been felonious.—Rogers 
V. State, 48 P.(2d) 344, 57 OkLCr. 294. 

15. Miss.—^Reed v. State, 156 So. 
650. 

N.D.—State v. Pedie, 224 N.W. 898, 

58 N.D. 27—State v. Mutschler, 212 
N.W. 832. 55 N.D. 120. 

Or.—State v. Murphy, 290 P. 1096, 
134 Or. 63. 

5 C.J. p 659 note 2. 

16. Ky.—^Aikman v. Com., 18 S.W. 
937, 13 Ky.L.. 894. 

S.C.—State V. Vill, 4 S.C.L. 262. 

5 O.J. p 559 note 3. 

17- Mo.—State v. McCoy, 62 S.W. 
991, 162 Mo. 383. 

Tex.—^Tuller v. State, 8 Tex.App. 501. 
5 C.J. p 560 note 4. 
la Jesse V. State, 28 Miss. 100, fol¬ 
lowed in Maxwell v. State, 8 So. 
546, 68 Miss. 339. 

19. Aikman v. Commonwealth, 18 S. 
W. 937, 13 Ky.L. 894—^Toung v. 
Commonwealth, 12 Bush (Ky.) 243. 

aio. State V. Mutschler, 212 N.W. 832, 
55 N.D. 120. 


21. State V. Snellgrove, 71 S.W. 266, 

71 Ark. 101—5 C.J. p 560 note 12. 

22. Commonwealth v. Cooper, 162 
N.E. 733, 264 Mass. 378. 

Striking words from the indictment 
Where the indictment charged that 
the defendant “did willfully and ma¬ 
liciously aid, counsel or assist in 
an attempt,” to set fire to or burn 
a building, it is not defective because 
the words “willfully and malicious¬ 
ly” were omitted as descriptive of 
the attempt “to set fire to or burn,” 
since the crime imder the statute 
was a misdemeanor, all parties par¬ 
ticipating therein being guilty as 
principals, and therefore the words 
“aid, counsel, or assist” may be 
stricken from the bill, thus charging 
the defendant with the ofCense of a 
wilful and malicious attempt to set 
fire to or burn a building, which may 
be supported by proof that he did 
aid, counsel, or assist in the attempt¬ 
ed burning,—Commonwealth v. Jaf- 
fas, (Mass.) 188 N.K 263. 

23. D’Allessandro v. Tippins, 133 So. 
332, 101 Fla. 1276. 

24k N.C.—State v. Morrison, 161 S. 

B. 726, 202 N.C. 60. 

Pa.—Commonwealth' v. Braunfeldt, 

72 Pa.Super. 25. 

25. State V. McCarter, 4 S.E. 653, 98 
N.C, 637—5 C.J, p 660 note 10. 
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26. Commonwealth v. Braunfeldt, 72 
Pa.Super. 25—5 C.J. p 560 note 7. 
217. Ariz.—O’Brien v. State, 6 P.(2d) 
421, 39 Ariz. 298. 

N.D.—State v. Mutschler, 212 N.W. 
832, 65 N.D. 120. 

Okl.—^Rogers v. State, 48 P.(2d) 344, 
57 OkLCr. 294. 

5 C.J. p 660 note 8. 

Xnformation sufficient to charge in¬ 
tent to destroy 

An information charging that “G. 
M. C. did willfully, unlawfully, ma¬ 
liciously and feloniously, and in the 
nighttime, burn a certain dwelling, to 
wit (here follows a description and 
location of the dwelling, with allega¬ 
tions as to ownership by one W. J. 
S., and occupancy thereof by the said 
<3r, M. C. as dwelling), with the will¬ 
ful, unlawful, malicious and feloni¬ 
ous intent of the said G. M. C. to 
destroy the same with fire,” suffi- 
! ciently charges the intent to destro 3 % 
and the allegation of accused’s ma¬ 
licious and felonious intent to de¬ 
stroy relates back to the act of burn¬ 
ing the building and not to the occu¬ 
pancy thereof.—Clemens v. State, 187 
P. 1100, 17 OkLCr. 274. 

28 . Ky.—Combs v. Commonwealth, 
20 S.W. 221, 93 Ky. 313, 14 Ky.L. 
283. 

Me.—State v. Watson, 63 Me. 128-« 
State V. Hill, 55 Me. 365. 

5 C.J. p 560 note 9, 



intent to burn the building of the other, since the 
intent applies to the building willfully burned.29 

b. Burning with Intent to Defraud Insurer 

An indictment for burning property with intent to 
defraud the insurer thereof must allege that intent. 

In an indictment for burning with intent to injure, 
defraud, or prejudice an insurer, that specific intent 
must be alleged; but it is not necessary to state 
the facts constituting the intended fraud upon the 
insurance company, nor the particular circumstanc¬ 
es connecting accused with that element of the 
case.^^ Likewise, it is not necessary to aver spe¬ 
cially that accused knew of the insurance.^^ 

§ 19. Burning or Setting Fire 

At common law the words “set fire to and burned'^ 
were usually used, and “set fire to’' was insufficient. 
Under the various statutes the burning should be 
charged according to the statutory provision. 

At common law it appears to have been usual to 
allege that defendant "set fire to and burned^’ a 
certain house, etc., although there seems to be no 
decision that it was insufficient to allege simply the 
"burning;” the words "set fire to” alone were not 
sufficients^ Under the various statutes, however, 
the burning should be charged by one or both of 
these terms, according to the particular statutory 
provision under which the indictment is drawn. 
Thus an indictment charging only in the words "set 
fire to” is not good where the statute employs the 
word “burn,”S4 a charge of burning in the 
words of the statute is good without the use of the 
words "set fire to,”S5 and where the statute uses 
only the words set "fire to” that is sufficient for the 
indictment.^^ Where the statute employs both 
terms, but in the disjunctive, it is proper to charge 


them conjunctively.^^ 

Consumption of the property by fire need not be 
specifically alleged.^^ 

Manner of setting fire. It is not necessary to 
allege the particular manner of setting the fire,^^ 
or to describe the materials used,^® especially where 
the means by which the fire was communicated to 
the house is made immaterial by statute.^^ Fur¬ 
thermore, if fire is set to a building so close to 
another that the latter burns as an inevitable con¬ 
sequence, it is not necessary to charge the burn¬ 
ing of the building to which the fire was set in or¬ 
der to convict of the burning of the building to 
which the fire was so communicated’*^ 

Surplusage and clerical errors. Unnecessary 
averments in respect to burning or firing may be 
rejected as surplusage ; and mere clerical errors 
or omissions will not vitiate the indictment or in¬ 
formation,^^ especially where the error or omission 
occurs in an unnecessary averment.*^ 

§ 20. - Description of Property 

a. In general 

b. Houses and buildings within curtilage 

c. Location 

a. In General 

If the description In the Indictment reasonably noti¬ 
fies the accused with what property he is charged with 
having burned, it Is generally deemed sufficient. 

It is necessary to aver what was burned by a 
definite allegation, in order to fix the identity of 
the offense, and that accused may know from the 
averments the particular building he is charged 
with burning.’*® The structure or property burned 
is sufficiently described if accused is reasonably 


29. Cobb V. State, 100 So. 463, 20 
Ala.App. 3, certiorari denied Ex 
parte State ex rel. Attorney Gener¬ 
al, 100 So. 466, 211 Ala. 320. 

30. Pla.—^Bryant v. State, 103 So. 
170, 89 Fla. 26, error dismissed 46 
S.Ct. 637, 69 Ii.Ed. 1154, 268 U.S. 
680. 

N.T.—-People v. Kalbfeld, 207 N.T.S. 
744, 124 Misc. 200. 

5 C.J. p 567 notes 21, 29. 

Xndictment lield not deannrrable.— 
Tate V. State, 152 S.E. 609, 41 Ga. 
App. 300. 

31. People V. Truax, 158 P. 610, 30 
Cal.App. 471. 

32. Mass.—Commonwealth v. Gold¬ 
stein, 114 Mass. 272. 

Tex.—^Arnold v. State, (Cr.) 168 S. 
W. 122. 

6 C.J. p 567 note 30. 


AUeifation held snfflcient 
An allegation that the burning was 
done “with the intent to prejudice 
the insurer” carried sufficiently the 
meaning that accused knew of the 
insurance and the company with 
which the property was insured, else 
he could not have had an intention 
specifically charged against him to 
prejudice the particular insurer nam¬ 
ed.—State V. Ingram, 146 So. 638, 166 
Miss. 543. 

33. Cochrane v. State, 6 Md. 400— 
5 C.J. p 560 note 13. 

34, Cochrane v. State, 6 Md. 400— 
5 C.J. p 560 note 15. 

35w People V. Myers, 20 Cal. 76, over¬ 
ruling People V. Hood, 6 Cal. 236— 
5 C.J. p 560 note 16. 

36. State V. Myer, 168 S.W. 717, 259 
Mo. 306—5 C.J. p 560 note 17. 
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37- State V. Jones, 17 S.W. 366, 106 
Mo. 302—5 C.J. p 560 note 18. 

38 . Ga.—Hester v. State. 17 Ga. 130. 
Ind.—^Lavelle v. State, 36 N.E. 135, 
136 Ind. 233. 

36. People v. Myers, 20 Cal. 76, over¬ 
ruling People V. Hood, 6 Cal. 236. 
40 l Commonwealth v. Flynn, 3 Cush. 
(Mass.) 529—5 C.J. p 561 note 21. 

41. Pretre v. State, 17 S.W. (2d) 42, 
112 Tex.Cr. 459. 

42. People V. Hiltel, 63 P. 919, 131 
CaL 677—5 C.J. p 561 note 22. 

43. State V. Hull, 48 N.E. 917, 83 
Iowa 112. 

44. People V. Duford, 33 N.W. 28, 
66 Mich. 90. 

45. Polsten v. State, 14 Mo. 463. 

46. Webb v. State, (Tex.Cr.) 75 S. 
W.(2d) 109—5 C.J. p 561 notes 26- 

, 28. 
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notified by such description with what he is charged 
with having burned.^ 

Where the statute makes particularly designated 
structures the subject of the offense of burning de¬ 
nounced thereby, it is generally sufficient to de¬ 
scribe the subject according to the statutory des¬ 
ignation, or to describe it more particularly, if 
the subject as described falls under the more gen¬ 
eric name used in the statute.^^ However, the 
structure described must come within the class 
which the statute designates,50 although the exact 
wording of the statute need not be followed.5i 

Conjunctive and disjunctive averments. An 
averment of the burning of a “house or building** 
is not bad for uncertainty where the words are 
used as terms of synonymous import,52 and in a 
similar case a charge in the conjunctive is suffi- 
cient53 However, where the burning of any one 
of several subjects, enumerated in the disjunctive 
in the statute, is inhibited, a charge in the disjunc¬ 
tive of the burning of the several subjects is bad,54 

Frame or brick. It is not necessary to allege in 
the indictment whether the house burned was frame 
or brick.55 

Not parcel of dwelling house. It has been held 
that an indictment under a statute punishing the 
burning of described buildings not parcel of any 
dwelling house need not allege that the building 
burned was not parcel of a dwelling house.56 

Use or purpose of building. In this connection 
it is held that a building may be described by the 


use or purpose to which it is put,57 but that such 
use or purpose need not be stated with particu- 

larity.53 

Burning with intent to defraud insurer. The in¬ 
dictment need not go into any great particularity 
in describing the character of the building set fire 
to and the use to which it was put,5 9 but the de¬ 
scription must be sufficient properly to identify the 

building.50 

b. Houses and Buildings within Curtilage 

While at common law It Is sufficient to charge In 
the Indictment the burning of a "house,” If the statute, 
under which the indictment is drawn, uses other words 
In defining the crime, such words, or their equivalent, 
should be employed. 

In indictments at common law it is not necessary 
to state that the house burned was a dwelling house, 
for the word “house” imports that fact; but, 
where the word “house** or “dwelling house” is 
not used, the characteristic of a dwelling place of 
some human being must be ascribed to the building 
named.52 

However, where the statute under which the in¬ 
dictment is drawn contains the term “dwelling- 
house,** the same must be set out in order to jus¬ 
tify a conviction of the statutory offense.®^ 

Separate apartments. Where there is no interior 
communication between different parts of the same 
building which are separately occupied, the parts 
are to be regarded as separate buildings, and should 
be so described.®^ 


47. Ky.—-Wright v. Commonwealth, 
160 S.W. 476, 155 Ky. 750. 

Wash.—State v. Biles, 33 P. 347, 6 
Wash. 186. 

5 C.J. P 561 note 29. 

Outhouse 

An allegation that the house burn¬ 
ed was an outhouse and a corn crib 
is equivalent to an allegation that 
the house was not a dwelling house. 
—^Hester v. State, 17 Ga. 130. 

48. People V. Kalbfeld, 207 N.T.S. 
744, 124 Misc. 200—5 C.J. p 561 

. note 30. 

49. Ford v. State, 14 N.B. 241, 112 
Ind. 373—5 C.J. p 561 note 31. 

50. State V. Livermore, 44 N.H. 386 
—5 C.J. p 561 note 32. 

51. People V. Bussell, 23 P. 418, 81 
Cal. 616—5 C.J. p 561 note 33. 

sa. state V. Moore, 61 Mo. 276. 

53. State V. Snellgrove, 71 S.W. 266, 
71 Ark. 101. 

54. Ala.—^Horton v. State, 60 Ala. 72 
Tenn.—Whiteside v. State, 4 Coldw. 

175. 

5 C.J. p 561 note 38. 


55. Golding v. State, 116 S.E. 881, 
30 Ga.App. 30. 

56. N.Y.—People v. Pierce, 11 Hun 
633. 

Pa,—Staeger v. Commonwealth, 103 
Pa. 469. 

5 C.J. p 562 note 46. 

57. Goff V. State, 53 So. 327, 60 Fla. 
13—5 C.J. p 561 note 34. 

58. People V. Covitz, 104 N.E. 887, 
262 Ill. 514—5 C.J. p 561 note 35. 

59. People v. Mix, 112 N.W. 907, 149 
Mich, 260, 12 Ann.Cas. 393. 

60. Roe V. State, 119 So. 118, 96 Fla. 
723. 

Description insufficient 
A description of the building burn¬ 
ed, as a one-story frame building 
situated on a certain street in a nam¬ 
ed place, in a certain county, with¬ 
out more, and without alleging the 
ownership of the building, is not a 
sufficient description to properly 
identify the building.—Roe v. State, 
119 So. 118, 96 Fla. 723. 

Description sufficient 
An informa,tion charging that de- 
Jfendant feloniously, unlawfully, and 

740 


willfully caused or procured the set¬ 
ting fire to and burning of a certain 
hotel, known as the Hotel Michigan, 
of the property, etc., in violation of 
statute, sufficiently described a 
“building,” within the terms of the 
statute.—People v. Biossat, 172 N. 
W. 933, 206 Mich. 334. 

61. Commonwealth v. Smith, 24 N.E. 
677, 151 Mass. 491—5 C.J. p 562 
note 39. 

62. U. S. V. Cardish, (D.C.Wis.) 143 
F. 640—5 C.J. p 562 note 40. 

63. Commonwealth v. Smith, 24 N. 
E. 677, 151 Mass. 491—5 C.J. p 562 
note 41. 

Description held sufficient 
Where the indictment alleged that 
the house was on a farm, and was 
in Brooks county, and was the dwell¬ 
ing house of George Daniels, it was 
sufficient to put accused on notice 
of the house alleged to be the subject 
of arson.—Golding v. State, 116 S. 
B. 881, 30 Ga.App. 30. 

64. Conn.—State v. Toole, 29 Conn. 
342, 76 Am.D. 602. 

N.C.—State v. Sandy, 25 N.C. 570. 
5 C.J. p 562 note 42. 
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common law, where the subject is a barn it must building he is charged with burning. 


be alleged that the barn was parcel of the dwelling 
house, unless it contained hay or grain,65 and 
under some statutory provisions it is necessary to 
a charge of arson to allege that an outhouse burned 
was within the curtilage of the dwelling house; ^6 
out under a statute making it an offense to bum 
buildings of a certain class, without reference to 
-whether they are within the curtilage, that fact 
is immaterial and need not be alleged.®^ 

c. Location 

(1) Venue 

(2) Description 

(1) Venue 

The Indictment or Information should show that the 
property was within the jurisdiction of the court. If the 
location of the property is not expressly stated, It will 
be deemed to be at the place named in the Indictment 
by way of venue. 

It should be made to appear in the indictment 
that the building burned is within the jurisdiction 
of the court.®® When venue is once stated in the 
indictment, however, it need not again be repeat¬ 
ed.®^ Accordingly, ''then and there’' occupied or 
situated may sufficiently refer to the time and coun¬ 
ty previously stated but, if it is not expressly 
stated where the building is situated, it will be 
taken to be situated in the place named in the in¬ 
dictment by way of venuej^ and the place laid 
as the venue generally may be taken in connection 
with the allegation that accused ‘‘then and there” 
committed the act as sufficiently showing the loca¬ 
tion of the property, *^2 or that the act was com¬ 
mitted within the county before mentioned.*^® 

(2) Description 

Although the description as to locality should be 
certain and correct, no great particularity Is required ] 


Since accused has a right to know the exac 
crime with which he is charged, allegations as tc 
locality which are uncertain or erroneous,'^® viti¬ 
ate the indictment, even though the locality is 
shown to be within the jurisdiction of the court 
It has been held however, that, if the indictmeni 
shows that the building was within the jurisdic¬ 
tion of the court, it is sufficient.*^® At any rate, 
no great particularity in describing the location 
need be exercised, provided enough is alleged tc 
advise accused of the particular building that he is 
charged with burning.^^ Neither is it necessary, 
in an indictment for burning an outhouse, to state 
whether such outhouse was situated within or with¬ 
out a city, town, or village, where such fact af¬ 
fects only the punishment.'^® 

§ 21. — Contents of Building 

If the burning Is punishable only when the building 
contains other property, such fact must be alleged, and 
where the statute distinguishes between the burning of 
the building and Its contents It must clearly appear 
which was burned. 

If the burning is punishable, whether at common 
law or by statute, only when the building contains 
other property, the fact that it contains such prop¬ 
erty should be alleged,^® and, where the statute dis¬ 
tinguishes between the burning of a building and 
the contents thereof, it must definitely appear 
whether the burning was of the building itself or 
of the contents.®® The rule is otherwise, however, 
where the statutory offense does not depend upon 
the contents of the building burned.®^ 

§ 22. -Value of Property 

Except where value of the property Is made ma¬ 
terial by statute, It need not be alleged In the Indict¬ 
ment. 

At common law, and where the statutes are silent 
on the subject, no averment of value is necessary,® 2 


65. state v. Porter, 90 N.C. 719. 

66 . S.C.—State V. Jeter, 24 S.E. 889. 
47 S.C. 2. 

Va.—^Page v. Commonwealth, 26 
Gratt.(67 Va.) 943. 

67. Faulk V. State, 123 So. 104, 23 
Ala.App. 213—5 C.J. p 562 note 45. 

68 . Baker v. State, 8 S.W. 23, 25 
Tex.App. 1, 8 Am.S.R. 427—5 C.J. 
p 566 note 98. 

69. State v. Meyers, 36 P. 1051, 9 
Wash. 8—5 C.J. p 566 note 99. 

70. Baker v. State, 8 S.W. 23, 25 
Tex.App. 1, 8 Am.S.R. 427—5 C.J. 
p 566 note 1. 

71. Armstrong v. Commonwealth, 29 
S.W. 342, 16 Ky.L. 494—5 C.J. p 566 
note 2. 


72. State v. McLain, 86 P. 390, 43 
Wash. 267, 10 Ann.Cas. 321—5 C.J. 
p 566 note 3. 

73. Cal.—^People v. Wooley, 44 Cal. 
494. 

Mo.—State v. Hunt, 88 S.W. 719, 190 
Mo. 353. 

74. State v. Wacker, 16 Mo.App. 417 
—5 C.J. p 566 note 5. 

75. People v. Slater, 5 Hill (N.T.) 
401—5 C.J. p 566 note 6. 

76. N.T.—Peo. v. Freeman, 145 N.Y. 
S. 1061, 160 App.Div. 640, affirmed 
107 N.E. 1083, 213 N.T. 688. 

Tenn.—^Ayres v. State, 91 S.W. 195, 
115 Tenn. 722. 

77. Howard v. State, 34 S.E. 330, 109 
Ga. 137—5 C.J. p 566 note 8. 
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78. Carter r. State, 32 S.E. 345, 106 
Ga. 372, 71 Am.S.R. 262—Smith v. 
State, 64 Ga. 605. 

79. N.C.—State v. Porter, 90 N.C. 
719. 

Pa.—Chapman v. Com., 5 Whart. 427, 
34 Am.D. 565. 

Tex.—Mulligan v. State, 7 S.W. 664, 
25 Tex.App. 199, 8 Am.S.R. 435. 

5 C.J. p 562 note 51. 

80. Avant v. State, 13 So. 881, 71 
Miss. 78—5 C.J. p 563 note 52. 

81. Davis V. State, 44 So. 545, 152 
Ala. 82—Savage v. State, 62 So. 
999, 8 Ala.App. 334, certiorari de¬ 
nied 63 So. 1006, 184 Ala. 1. 

82. Paulk V. State, 123 So. 104, 23 
Ala.App. 213—5 C.J. p 563 note 54. 
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and if made such averment may be rejected as 
siirplusage.s^ 

Where, however, the statute under which the 
indictment is brought makes the value of the prop¬ 
erty burned material, it should be alleged.^^ This 
rule requires the allegation of the value of the 
property rather than the interest therein of the per¬ 
son in whom ownership is laid,^® and an allegation 
of the value of the property sought to be burned 
rather than the amount actually consumed.The 
exact value of the property need not be alleged, if 
a value sufficient to cover the statutory amount is 
averred,and the value of the building and its 
contents need not be separately stated. 

Effect of omission on grade of offense. Where 
the prescribed value of the property simply de¬ 
termines the grade of the offense or the extent of 
the punishment, an indictment which contains no 
averment of value will be taken as charging the 
lower grade of the offense, as to which such value 
is not an element.^^ 

§ 23. - Occupancy of Building 

Occupancy of the building at the time It is fired need 
not be alleged unless, by virtue of statute, It is an ele¬ 
ment of the offense, in which case the allegation must 
bring the case within the precise condition of the statute. 

It is not necessary to allege that the building was 
occupied at the time of the firing unless the statute 
expressly or impliedly makes the presence of a 
human being an ingredient of the offense;^® but 
a statutory requirement in this respect must be 


strictly complied with,9l and the allegation must 
be in such terms as to bring the case within the 
precise condition of the statute,^ 2 this does not 

mean that the name of the person occupying the 
house need be stated.^3 

§ 24. ' Ownership or Possession of Prop¬ 

erty 

a. In general 

b. Occupant as owner 

c. Burning with intent to defraud 

a. In Creneral 

(1) Private structures 

(2) Public structures 

(1) Private Structures 

Ordinarily the ownership of the property burned, It 
private, must be alleged in the indictment or informa¬ 
tion. 

Ordinarily the ownership of the structure burned, 
if private, must be alleged in the indictment.®^ 
This is necessary at common law, and under stat¬ 
utes retaining the common-law conception of the 
crime in that regard, in order to show that the 
house burned was the house of one other than 
accused,®^ and the later cases add the further rea¬ 
son that the allegation of ownership is the proper 
way of identifying and describing the offense; and 
such is the general practice even where ownership 
in another is not an ingredient of the statutory 
crime.®® Where, however, the statute under which 


83. Henderson v. State, 16 So, 931, 
105 Ala. 82. 

84. Ala.—^Hannigan v. State, 31 So. 
89, 131 Ala. 29. 

Ill.—Clark V. People, 2 Ill. 117. 

Ind.—Ritchey v. State, 7 Blackf. 168. 

5 C.J. p 563 note 56. 

85. Jones v. State, 70 N.E. 952, 70 
Ohio St. 36, 1 Ann.Cas. 618—5 C.J. 
p 563 note 57. 

86 . Granison v. State, 23 So. 146, 
117 Ala. 22. 

87. Cunningham v. State, 23 So. 693, 
117 Ala. 59. 

88 . Va.—-Wolf V. Commonwealth, 30 
Gratt.(71 Va.) 833. 

W.Va.—State v. Huffman, 73 S.E. 292, 
69 W.Va. 770. 

89. Ala.—^James v. State, 16 So. 94, 
104 Ala. 20—^Brown v. State, 52 
Ala. 345. 

Mass.—Commonwealth v. TJhrig, 45 
N.E. 1047, 167 Mass. 420. 

9a State V. Meyers, 36 P. 1051, 9 
Wash. 8—^5 C.J. p 562 note 47. 

91. People V. Morhar, 248 P. 975 78 
Cal.App. 380—5 C.J. p 562 note 48. 


Veehttical possession not regnlred 
Under a statute which provided 
that it was not necessary that a per¬ 
son other than accused should have 
had ownership of the building, it be¬ 
ing sufficient that another was right¬ 
fully in possession of, or was ac¬ 
tually occupying such building, an 
indictment which alleged that a hu¬ 
man being, naming wife of accused, 
occupied the building at the time 
it was set fire to, is not defective 
because the wife was technically not 
in possession of the property.—^Peo¬ 
ple V. Morhar, 248 P. 975, 78 Cal. 
App. 380. 

92. Lacy V. State, 15 Wis. 13. 

93. People V. Freeman, 145 N.T.S. 
1061, 160 App.Div. 640, affirmed 107 
N.E. 1083, 213 N.T. 688—5 C.J. p 
562 note 50. 

94. Fla.—Sawyer v. State, 132 So. 
188, 100 Fla. 1603. 

MisA—West v. State, 152 So. 888— 
Sheedy v. State, 118 So. 372, 162 
Miss. 82. 

5 C.J. p 563 note 62. 

Ownership of otlier Iionses 
Where the indictment alleged the 
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dwelling house was the property of 
accused and one C as tenants in 
common, the fact that these same 
parties owned other houses in like 
capacity is not ground for demurrer 
or quashal.—State v. McKeithan, 166 
S.E. 336, 203 N.C. 494. 

95. People V. Kalbfeld, 207 N.T.S. 
744, 124 Misc. 200—5 C.J. p 563 
note 63. 

Indictment for being accessary to 
felonious burning of accused’s dwell¬ 
ing was not good under statute ap¬ 
plicable to the dwelling of another. 
—Thacker v. Commonwealth, 294 S. 
W. 491, 219 Ky. 789. 

96. Ala.—Cobb V. State, 100 So. 463, 
20 Ala.App. 3, certiorari denied Ex 
parte State ex rel. Attorney Gener¬ 
al, 100 So. 466, 211 Ala. 320. 

Ky,—Goodwin et al. v. Common¬ 
wealth, 283 S.W. 420, 214 Ky. 422. 
Or.—State v. Director, 227 P. 298, 
113 Or. 74, reversed on other 
grounds 231 P. 191, 113 Or. 74— 
State v. Moyer, 149 P. 84, 76 Or. 
396. 

5 C.J. p 563 note 64. 
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the indictment is brought renders ownership of the 
property immaterial, it need not be alleged.97 
Where ownership of the property must be al¬ 
leged, the name of the owner must be stated if 
possible,^^ or there must be other averments from 
which it is made to appear that the house burned 
is the house of another person; 9^ and if the name 
of such owner is unknown that fact may and should 
be alleged.! 

' Where the ownership of the property is uncer¬ 
tain it is proper for the indictment to allege the 
possible owners in separate counts,^ and under 
some statutes, ownership may be alleged in two or 
more persons in the alternative; ^ and where the 
property belongs to several persons, it is sufficient 
to allege the ownership to be in one or more of 
them.^ 

Certainty. Ownership should be alleged with 
such reasonable certainty and precision that the 
court can see from the record that the particular 
crime is charged, and so that accused can have 
such information in respect thereto as will enable 
him to make his defense, if he has any, and, if 
he shall be indicted a second time for the same 
offense, so that he can plead successfully his for¬ 
mer acquittal or conviction, as the case may be,^ 
and the allegation in this respect should not, by 
ordinary rules of grammatical construction, refer 
to property the burning of which is not the gist 
of: the offense.® Under some statutes, an erro¬ 
neous or uncertain allegation as to the ownership 
of the property may be immaterial if the indict¬ 
ment otherwise described the offense with sufficient 
certainty so as to reasonably identify it.^ 

97. N.H.—state v. Dlnagan, 104 A. 

83, 79 N.H. 7. 

Pa.—Commonwealth V. Emmett, 77 
Pa.Super. 396. 

98. Garrett v. State, 10 N.R 670, 

109 Ind. 527. 

Bwelling house used as school 

In a prosecution for burning an 
unoccupied dwelling house used as a 
school building, an indictment, laying 
the ownership of the property in the 
owner of the fee, is sufficient, since 
all that is required is to exclude the 
ownership of accused.—Gilbreath v. 

State, 74 So. 723, 15 Ala.App. 688. 

99. State V. Murphy, 290 P. 1096, 

134 Or. 63—5 C.J. p 564 note 66. 

a* Childress v. State, 5 So. 775, 86 
Ala, 77. 

2. Adamson v. State, 21 S.W.(2d) 

675, 113 Tex.Cr. 335. 

a Brown v. State, 79 Ala. 61, 

4. Brown v. State, supra. 

6. Cal.—People v. Myers, 20 Cal. 76. 
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Ownership by corporation. It has been held that 
where a corporation is alleged to be the owner of 
the property, the fact of incorporation need not 
be averred, since such fact will be presumed when 
the name in which the property is laid imports a 
corporation.® 

Words of ownership. No particular or set form 
of words is necessary in alleging ownership.® It 
is sufficient if the property is described as “be¬ 
longing to,*^ !9 “the property of,’^!! “owned by,” 
or simply “of,”!® a person named; or as “in pos¬ 
session of,” !^ or “occupied by,” !® a named person. 

Surplusage. An unnecessary averment as to the 
ownership of the property may be disregarded as 
surplusage.!® 

(2) Public Structures 

Except where required by statute, no allegation of 
ownership is necessary where the crime charged is the 
burning of a public building, and under some statutes an 
allegation of ownership of quasi public property may not 
be necessary. 

Unless required by statute,!7 no allegation of 
ownership is necessary in an indictment for arson 
of a public building,!® and, under some statutes, 
an allegation of ownership may not be necessary 
where it is quasi-public property, or belongs to an 
association, such as a church; and it may be suf¬ 
ficient to describe such property by the name by 
which it is commonly known, or in any other 
manner that may sufficiently identify the proper¬ 
ty.!® Likewise, the property may be averred to 
be that of the officer in whom the law places the 
title,®® or in the county.®! 

14, N.T.—Woodford v. Peo., 62 N.T. 
117, 20 Am.K. 464—^Kelley v. State,. 
70 S.W. 20, 44 Tex.Cr. 187. 

N.C.—State v. Daniel, 28 S.E. 255, 121 
N.C. 574. 

Tex.—Kelley v. State, 70 S.W. 20, 44 
Tex.Cr. 187. 

15. Ky.—Com. v. Elliston, 20 S.W. 
214, 14 Ky.L. 216—^Young v. Com., 
12 Bush 243. 

Tex.—^Kelley v. State, 70 S.W. 20, 44 
Tex.Cr. 187. 

16. State V. Dinagan, 104 A. 83, 79 
N.H. 7—5 C.J. p 564 note 79. 

17, State V. Whitmore, 47 S.W. 1068, 
147 Mo. 78, overruling State v. 
Johnson, 5 S.W. 699, 93 Mo. 73. 

la State V. Henson, 234 S.W. 832, 
290 Mo. 238—5 C.J. p 565 note 91. 

19. Gilbert v. State, 96 So. 643, 19 
Ala.App. 233. 

20 . Usher v. State, (Ga.App.) 187 S. 
E. 881—5 C.J. p 566 note 93. 

21 . Commonwealth v. Fitzgerald, 42 
N.B. 119, 164 Mass. 687—5 C.J. p 
566 note 94. 


N.C.—State v. McCarter, 4 S.B. 553, 
98 N.C. 637. 

5 C.J. p 564 note 70. 

6. Smoke v. State, 6 So. 376, 87 Ala. 
143—5 C.J. p 564 note 71. 

7. Goodwin v. Commonwealth, 283 

S. W. 420, 214 Ky. 422. 

a state V. Donovan, 95 A. 1043, 6 
Boyce (Del.) 42. 

a People V. Wolf, 165 N.B. 619, 334 
Ill. 218—6 C.J. p 564 note 72. 

10. Mass.—Commonwealth v. Ham¬ 
ilton, 16 Gray 480. 

N.T.—Woodford v. People, 62 N.T. 
117, 20 Am.R. 464. 

11. State V. Dinagan, 104 A. 38, 79 
N.H. 7—5 C.J. p 564 note 74. 

12. N.T.—Woodford v. Peo., 62 N. 

T. 117, 20 Am.R. 464. 

N.C.—State v. Daniel, 28 S.E. 255, 
121 N.C. 574. 

la Ill,—People V. Wolf, 165 N.B. 
619, 334 Ill. 218. 

Pa.—Commonwealth v. Gentzler, 15 
Pa.Dist. 934. 

5 C.J. p 564 note 76. 
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A jail, m a proper case, may be described as 
the dwelling house of the jailer and his family ,22 
or as the jail of the particular county, erected for 
public use ,22 or as the property of the city, town, 
or village in which it is located.24 

b. ^Occupant as Owner 

In the absence of a statute to the contrary, the prop¬ 
erty burned should be alleged to be the property of the 
occupant in possession. 

In view of the common-law conception of arson 
as a crime against the security of habitation rather 
than against the rights of property, the general 
rule is that the property burned should ordinarily 
be alleged to be the property of the occupant in 
possession in his own right, and not the property 
of the real owner.25 If, however, the property is 
not in anyone’s actual possession, then the owner¬ 
ship must be truly alleged.2S 

Particular interest of occupant not material. The 
foregoing rule obtains whether the occupier is the 
owner of the fee or not,27 and the court will not 
as a rule inquire into the precise tenure or inter¬ 
est which he has in the house burned .22 While 
it has been said that the rule refers to one who 
occupies in his own right, 2 9 yet there is authority 
to the contrary.20 

Apartments and lodging hotcses. Where there 
are several tenants in a building separated into 
distinct apartments without interior communica¬ 
tion, the ownership should be laid in the tenant of 
the part burned.21 Some of the statutes provide 
that when a building has been usually occupied by 
persons lodging therein at night, it shall be deemed 


the dwelling house of any person so lodging there¬ 
in, and in such cases it is properly averred to be 
the dwelling house of such person.22 

Statutory changes in rule. Where the statutory 
offense is one against the property, or against 
the property as well as the security of the dwell¬ 
ing, the ownership may be laid in the actual own¬ 
er irrespective of the occupancy.22 Likewise, this 
is the rule where such offenses are committed by 
the occupant as against the owner of the legal 
title,24 and it is not necessary in such a case to 
aver in the indictment that accused was the tenant 
of the owner named although the proof was to that 
effect^S 

c. Burning with Intent to Defraud 

Whether an allegation of ownership is necessary to 
charge the crime of burning property with intent to de¬ 
fraud depends upon the particular statute creating the 
offense. 

Whether an allegation of ownership is necessary 
to charge the crime of burning property with the 
specific intent to defraud depends upon the re¬ 
quirements of the particular statute creating the 
offense. 

Under a statute making it a crime to burn prop¬ 
erty with the intent to defraud, it has been held 
that ownership of the building set fire to or burned 
is not an element of the offense and hence need 
not be alleged; 22 and this is likewise true under 
statutes, creating the offense of burning insured 
property with the intent to defraud the insurer 
thereof, which do not make ownership of the prop¬ 
erty an element of the crime.27 However, under 


22 . state V. Whitmore, 47 S.W. 1068. 
147 Mo. 78, overruling State v. 
Johnson. 5 S.W. 699, 93 Mo. 73— 

5 C.J. p 566 note 95. 

23. Ala.—Sands v. State, 80 Ala. 201 
—^Lockett V. State, 63 Ala. 5. 

Va.—Stevens v. Commonwealth, 4 
Leigh (31 Va.) 683. 

5 C.J. p 566 note 96. 

24. Howard v. State, 34 S.B. 330, 109 
Ga. 137. 

25. Ala.—Worrell v. State, (App.) 
163 So. 901—Faulk v. State, 123 
So. 104, 23 Ala.App. 213. 

IDel.—State v. Schwartz, 166 A. 666, 
5 Harr. 418—State v. Schwartz, 166 
A. 665, 5 Harr. 415. 

JTla.—Sawyer v. State, 132 So. 188, 
100 Fla. 1603. 

Ga.—Golding v. State, 116 S.E. 881, 
30 GaApp. 30. 

Tex.—Webb v. State, (Cr.) 75 S.W. 
(2d) 109. 

6 C.J. p 564 note 81. 

Hi XlliiLols it is sufficient, if the 
building is occupied, that the indict¬ 
ment for arson alleges the building 


to be the property of the owner, les¬ 
see, or occupant.—^People v. Farrell, 
181 N.E. 703, 349 Ill. 129—5 C.J. p 
564 note 81 [g]. 

26. Worrell v. State, (Ala.App.) 163 
So. 901—Gilbreath v. State, 74 So. 
723, 15 Ala.App. 588—5 C.J. p 565 
note 82. 

27. Faulk V. State, 123 So. 104, 23 
Ala.App. 213—5 C.J. p 565 note 83. 

2a State v. Grimes, 52 N.W. 275, 
50 Minn. 123—5 C.J. p 565 note 84. 

2i9. Del.—State v. Bradley, Houst 
Cr. 164. 

Ind.—Ritchey v. State, 7 Blackf. 168. 
5 O.J. p 565 note 85. 

30. Heard v. State, 94 S.W. 605, 116 
Tenn. 713—5 C.J. p 565 note 86. 

31. Conn.—State v. Toole, 29 Conn. 
342, 76 Am.D. 602. 

Mich.—^People v. Fairchild, 11 N.W. 
773, 48 Mich. 31. 

N.T.—Shepherd v. People, 19 N.Y. 
537. 

N.C.—State v. Sandy, 25 N.C. 570. 
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32. Cal.—People v. Wooley, 44 Cal. 
494. 

N.Y.—^Levy v. People, 80 N.T. 327— 
Woodford v. People, 62 N.T. 117, 
20 Am.R. 464. 

5 C.J. p 565 note 88. 

3a Nash V. State, 51 S.W.(2d) 689, 
121 Tex.Cr. 13—5 C.J. p 553 note 9, 
p 565 note 89. 

34. Cal.—^People v. Simpson, 50 Cal. 
304. 

Mo.—State v. Moore, 61 Mo, 276. 
Tex.—Kelley v. State, 70 S.W. 20, 44 
Tex.Cr. 187. 

5 C.J. p 565 note 90. 

35. Clay v. State, 51 S.W.(2d) 693, 
121 Tex.Cr. 1. 

sa U.S. V. McBride, 18 D.C. 371. 

37, Cal.—^People v. Barbera, 157 P. 

532, 29 Cal.App. 604. 

Ind.—^Reyman v. State, 150 N.E. 409, 
197 Ind. 685. 

Mo.—State v, Ritter, 231 S.W. 606, 
288 Mo. 381—State v. Bersch, 207 
S.W. 809, 276 Mo. 397. 
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some statutes the indictment must contain an al¬ 
legation of ownership of the property burned,38 
and even though such an allegation may not be 
essential under the statute yet it may, under the 
circumstances, be necessary properly to identify 
the building burned.39 

§ 25. — Time 

The date of the commission of offense should be 
averred in the Indictment or Information. It is not 
necessary to aver that the burning was in the daytime 
or nighttime unless that fact Is, under the statute, 
an Ingredient of the offense. 

In accordance with the rules governing indict¬ 
ments generally, the date on which the alleged of¬ 
fense was committed must be averred in the indict¬ 
ment; 40 but an allegation that the olfense was 
committed “on or about” a certain day is suffi¬ 
cient,4i and a mere clerical error in respect to 
the date is not fatal.42 It has also been held that 
an allegation that the act was done “before the 
finding of this indictment” is sufficient.43 

Where the fact as to time is stated in the indict¬ 
ment, a subsequent reference thereto by the words 
“then and there” in the allegation as to the burning 
is sufficient.44 

Daytime or nighttime. An averment of the par¬ 
ticular time of day the burning was done need not 
be made where the statute is silent in this re¬ 
spect; 45 but in jurisdictions where a burning in 
the nighttime is made an offense of a higher de¬ 


gree, it is necessary, in order to charge the higher 
degree, to aver that the act was committed in the 
nighttime,46 for if it is not it will be taken to have 
been done in the daytime.47 

§ 26. — Degrees 

Under a statute which divides the offense Into de¬ 
grees, the Indictment generally must allege facts which 
bring the act complained of within one of the degrees, 
although it is not necessary that it name the particular 
degree. 

Where the statute divides the offense into de¬ 
grees, it is generally necessary that the indictment 
allege facts which bring the act complained of 
within one of the degrees,48 but where this is done 
it is sufficient,49 without naming the particular de¬ 
gree.®^ 

§ 27. -Attempt 

An Indictment or information charging an attempt 
to commit arson Is generally considered sufficient if it is 
In the language of the statute. If It is adequate to de¬ 
scribe the offense. 

Where it adequately describes such offense, it is 
sufficient to charge an attempt to commit arson in 
the language of the statute defining the offense.^i 
If the statute defining the offense uses the word 
“feloniously,” the indictment should also use it,®^ 
and, likewise, if, under the statute, malice is an 
essential element of attempted arson, it must be 
charged in the indictment.53 

The specific acts of accused proximately leading 


S.D.—state v. Korth, 162 N.W. 144, 
38 S.D. 539, reversed on other 
grounds 164 N.W. 93, 39 S.D, 365. 

Under statute regniring' certainty 
Where the language of the statute 
creating the offense clearly makes 
ownership of the property immateri¬ 
al, an information which definitely 
described the thing burned does not 
violate the provision of a general 
statute requiring an information to 
be direct and certain as to the thing 
or person injured, because it does not 
allege that the property destroyed 
was the property of defendant.— 
State V. Korth, 162 N.W. 144, 38 S.D. 
539, reversed on other grounds 164 
N.W. 93, 39 S.D. 365. 

38. Ohio.—^Furman v. State, 10 Ohio 
App. 157. 

Tex.—Curl v. State, (Cr.) 94 S.W. 
(2d) 435. 

5 C.J. p 568 note 40. 

39. Roe V. State, 119 So. 118, 96 
Fla. 723. 

40. Gregg V. State, 3 W.Va. 705. 

41. State V. McDonald, 91 N.W. 447, 
16 S.D. 78. 

42. Mo.—State v. Crawford, 12 S.W. 
354, 99 Mo. 74. 


Ohio.—^Van Immons v. State, 29 Ohio 
Cir.Ct. 681. 

4a Granison v. State, 23 So. 146, 
117 Ala. 22. 

44. State v. Hurley, 71 Me. 354. 

45. Iowa,—State v. Spiegel, 83 N. 
W. 722, 111 Iowa 701. 

Miss.—^Dick v. State, 53 Miss. 384. 
5 C.J. p 567 note 16. 

46. La.—State v. Gregory, 33 La. 
Ann. 737. 

Miss.—^Dick v. State, 53 Miss. 384— 
Lewis V. State, 49 Miss. 354. 

N.C.—State v. England, 78 N.C. 552. 
Va.—In re Curran, 7 Gratt.(48 Va.) 
619. 

47. In re Curran, 7 Gratt.(48 Va.) 
619—5 C.J. p 567 note 18. 

48. People v. Morhar, 248 P. 975, 78 
CaLApp. 380—5 C.J. p 559 note 97. 

Xiauguage of statute 
It is sufficient for the information 
to charge the crime in the language 
of the general section of the statute 
defining arson, and that it is not nec¬ 
essary for it to state in what degree 
the crime had been committed or to 
allege the facts, which, by virtue of 
another section of the statute, makes 
the offense one of the first degree, 
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since that Is for the Jury to deter¬ 
mine from all the circumstances de¬ 
veloped in the evidence.—^People v. 
Morhar, 248 P. 975, 78 Cal.App. 380. 

49. People V. Kalbfeld, 207 N.Y.S. 
744, 124 Misc. 200—5 C.J. p 559 
note 99. 

50. People V. Morhar, 248 P. 975, 78 
CaLApp. 380—5 C.J. p 559 note 98. 

51. People V. Giacamella, 12 P. 302, 
71 Cal. 48. 

Forms of indictments and informa¬ 
tions for attempt—Howard v. State, 
34 S.E. 330, 109 Ga. 137—5 C.J. p 
568 note 41. 

Indictment held insnfficient.—Peo¬ 
ple V. Dimarco, 199 N.Y.S. 484, 120 
Misc. 658. 

Indictments or informations held 
sufficient.—Maner v. State, 159 S.E. 
902, 43 Ga.App. 77—Golding v. State, 
116 S.E. 881, 30 Ga.App. 30—State v. 
Bliss, (Mo.) 30 S.W. (2d) 162. 

58. Commonwealth v. Weiderhold, 4 
A. 345, 112 Pa. 584. 

53. D’Allessandro v. Tippins, 133 So. 
332, 101 Fla. 1275. 

Willfully and maliciously 
Where the statute defining the of- 
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to the consummation of the crime and relied on hy 
the state as constituting the overt acts required in 
a conviction for an attempt, should be expressly 
set out in the indictment,^ 4 although great particu¬ 
larity in pointing out the manner in which the at¬ 
tempt was made is not required,^® On the other 
hand, where accused, under the statutes, may ask 
for a bill of particulars, it has been held that the 
overt act, or the methods or means resorted to in 
the attempt need not be specifically averred.^^ 

An indictment otherwise sufficient is not ren¬ 
dered bad by an additional averment that the build¬ 
ing was actually set fire to.57 

§ 28. — Issues, Proof, and Variance 

a. Evidence admissible under pleadings 

b. Allegations to be proved as laid 

c. Variance between allegations and 

proof 

a. Evidence Admissible under Pleadings 

Only evidence which fairiy tends to support the ai- 
legatlons of the indictment or information is admissible. 

Subject to the general rules regarding the ad¬ 
missibility of evidence in criminal cases, the al¬ 
legations of the indictment or information will jus¬ 
tify the admission of any evidence which fairly 
tends to support them,^^ and of such evidence 
only.^^ In a prosecution for the statutory offense 
of burning a bam regardless of its contents, proof 
of the contents of the building may be admitted 
on the question of motive or intent,although such 


contents are not alleged in the indictment. 

On a trial for arson, it is erroneous to permit the 
state to introduce evidence that the intent of ac¬ 
cused, acting under the owner’s procurement, was 
to enable the owner to defraud an insurer, as that 
is not the offense for which he was indicted,®^ and 
for the further reason that malice toward a person 
other than the one in whom the property is laid 
in the indictment, and not named therein, is not 
admissible to sustain the charge.^^ 

General issue. It seems that accused may, under 
the general issue, show that the place at which the 
crime is alleged to have been committed is with¬ 
out the state.64 

, b. Allegations to Be Proved as Laid 

(1) In general 

(2) Burning with intent to defraud in¬ 

surer 

(1) In General 

In a prosecution for arson or related statutory of¬ 
fenses, all the materia! allegations of the offense must be 
proved as they are laid in the Indictment or information. 

In accordance with the general rule of criminal 
procedure that all material averments must be 
proved as laid, it is incumbent on the state in a 
prosecution for arson and allied offenses to prove 
the material elements of the offense and all other 
material allegations as they are charged and de¬ 
scribed in the indictment or information,65 such 
as the venue,® 6 the identity or description of the 


fense uses the words ‘‘willfully and 
maliciously,” an indictment for at¬ 
tempted arson must contain such an 
allegation, otherwise it does not 
charge an offense.—Commonwealth v. 
Cooper, 162 N.E. 733, 264 Mass. 328. 

64. People V. Dimarco, 199 N.T.S. 

484, 120 Misc. 658—5 C.J. p 568 
notes 44, 45. 

Charging overt act 

Information charging that defend¬ 
ants, in an attempt feloniously to 
set fire to and burn a certain store 
building, took two gallons of coal 
oil to the building and, with a crow¬ 
bar, prized open the outer door with 
intent to enter to pour the oil on 
boards and materials and set fire 
thereto and thereby bum the build¬ 
ing, sufficiently charges an overt act 
in attempt to commit arson.—State 
V. Bliss, (Mo.) 30 S.W.(2d) 162. 

66. People V. Bush, 4 Hill (N.T.) 133 
—Mackesey v. Peo., 6 Park.Cr.(N. 
T.) 114. 

66. State v. Stephens, 37 S.E. 131, 
170 N.a 745. I 


57. Kinchien v. State, 39 So. 467, 50 
Fla. 102. 

58. Pretre v. State, 17 S.W.(2d) 42, 
112 Tex-Cr. 459—5 C.J. p 568 note 
48. 

XxL a prosecution for procuring an¬ 
other to bum a dwelling house, the 
usual practice is to prove the feloni¬ 
ous burning by offering in evidence 
the judgment convicting the actual 
incendiary, but the burning may also 
be proved by other evidence.—Com¬ 
monwealth V. Smith, 170 A. 331, 111 
Pa.Super. 363. 

Proof of means of setting fire 

An indictment charging that accus¬ 
ed did “unlawfully and willfully set 
fire to and burn the house of” a nam¬ 
ed person is sufficient to let In proof 
that fire was originally set in bales 
of cotton adjacent to such house, 
where hy virtue of statutory provi¬ 
sion the means by which it was com¬ 
municated thereto Is immaterial, and 
a legal presumption exists that ac¬ 
cused Intended to destroy the house 
if he set fire to the building.—Pretre | 
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V. state, 17 S.W.(2d) 42, 112 Tex. 
Cr. 459. 

59. Ala.—^Heard V. State, 1 So. 6*40, 

81 Ala. 55. 

Tenn.—Roberts v. State, 7 Coldw. 
359. 

69. Ala.—^Brown v. State, 52 Ala. 
345. 

Wash.—State v. McLain, 86 P. 390, 

43 Wash, 267, 10 Ann.Cas. 321. 

5 C.J. p 569 note 50. 

61. Hamilton v. People, 29 Mich. 
173. 

62t Roberts V. State, 7 Coldw. 
(Tenn.) 359. 

63. Heard v. State, 1 So. 640, 81 Ala. 

55. 

64. State V. Lytle, 23 S.E. 476, 117 • 
N.C. 799. 

65. Commonwealth v. Smith, 170 A. 
331, 111 Pa.Super. 363—5 C.J. p 
569 note 58. 

66 . Ala.—Stone v. State, 17 So. 114, 
105 Ala. 60. 

Cal.—^People v. Fisher, 51 Cal, 819— 
People V. McLane, 19 Cal. ISl* 
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building burned, 67 the intent, and the burning, 6* 
and, if so alleged, that the burning was in the night- 
time.69 Of course immaterial matter which is not 
alleged 70 or which is alleged, but may be disre¬ 
garded as surplusage,7l need not be proved. 

Ownership of the building burned, as an essential 
element of the crime under the rules already dis¬ 
cussed, must as a rule be proved as laid.72 How¬ 
ever, an unnecessary or immaterial allegation of 
ownership is sometimes regarded as surplusage, not 
necessary to be proved as laid; 73 nor need owner¬ 
ship be proved as laid where the actual ownership 
is not an element of the offense and the ownership 
is laid in one and the possession in another, the 
property being fully identified by other evidence,74 
or where the averment is that the owner is un- 
known.75 

(2) Burning with Intent to Defraud Insurer 

If the crime charged is the burning of property with 
intent to defraud the insurer thereof, the necessary al¬ 
legations must be proved as laid. 

In accordance with the general principles just 
discussed, in a prosecution for the crime of burn¬ 
ing property with intent to defraud the insurer 
thereof, it is incumbent on the state to prove that 
the property burned was insured as charged in the 


indictment or mformation.76 Where an allegation 
that insurer is a corporation is surplusage, tha 
fact, if alleged, need not be proved.77 Althougl 
it is alleged that the property was insured in variou 
companies, proof of insurance in various companie 
is not required, where insurance in one compan; 
is established by the evidence.73 

If the gist of the offense, under the statute, i 
the burning of the property, whether owned by th 
accused or any other person, with the intent t< 
injure the insurer, an allegation of ownership i 
immaterial and thus need not be proved as laid.7 
If, on the other hand, under the statute an allega 
tion of ownership is necessary, the allegation mus 
be supported by proof.^o 

c. Variance between Allegations and Proof 

Where the proof does not conform to the material al 
legations of the indictment or information, a varlanc 
will be presented which is generally deemed fatal. 

Unless the proof conforms to the allegations o 
the indictment or information, a variance will b 
presented which is generally deemed fatal.^i Thi 
applies to the pleading and proof of the identit; 
and character of the structure burned,62 and th 
ownership thereof.63 However, any part interes 
in the whole property, or an interest in any par 


67. Ala.—Savage v. State, 62 So. 

999, 8 AlsuApp. 334. 

N.H.—State V. Downs, 59 N.H. 320. 

ea Copley V. State, 281 S.W. 460, 
153 Tenn. 189—5 C.J. p 569 notes 
61, 62. 

69. Rist V. State, 47 So. 433, 93 Miss. 
841. 

70. Smith V. Commonwealth, 288 S. 
W. 752, 216 Ky. 813. 

71. Arnold v. State, (Tex.Cr.) 168 
S.W. 122. 

72. Ala.—Worrell v. State, (App.) 
163 So. 901—^Daniels v. State, 68 
So. 499, 12 Ala.App. 119. 

Pel.—State v. Schwartz, 166 A 666, 
5 Harr. 418. 

Fla.—Cox V. State. 99 So. 126, 87 
Fla. 79 

Miss.—West V. State, 152 So. 888— 
Hardy v. State, 149 So. 881, 167 
Miss. 739—Sheedy v. State, 118 So. 
372, 152 Miss. 82. 

Or.—State v. Director, 227 P. 298, 
113 Or. 74, reversed 231 P. 191, 113 
Or. 74. 

5 C.J. p 569 note 64. 

Ownership proved 

(1) Allegation that house burned 
was the dwelling house of defendant 
named was proved if the house was 
rented to person named and particu¬ 
lar room and portion of house claim¬ 
ed to have been set on fire had not 
been rented or sublet to any one else. 


—State V. Schwartz, 166 A. 666, 6 
Harr. (Del.) 418. 

(2) By virtue of statute, permit¬ 
ting ownership to be laid in the own¬ 
er, lessee, or occupant, an allegation 
that the property burned was own¬ 
ed by a named corporation is sup¬ 
ported by proof that said corporation 
was the landlord, and defendant the 
lessee.—People v. Farrell, 181 N.E. 
703, 349 Ill. 129, 

73. Boardman v. State, 233 N.W. 
556, 203 Wis. 173—5 C.J. p 569 note 
65. 

74. Cal.—People v. Davis, 67 P. 59, 
135 Cal. 162—People v. Handley, 
34 P. 853, 100 Cal. 370—People v. 
Shainwold, 51 Cal, 468—^People v. 
Laverty, 100 P. 899, 9 Cal.App. 756. 

Pa.—Commonwealth v. Gentzler, 15 
Pa.Dist. 934. 

5 C.J. p 569 note 66. 

75. Childress v. State, S So. 775, 
86 Ala. 77. 

76. State V. Librach, (Mo.) 270 S. 
W. 284. 

77- State v. Sansewich, 219 P. 497, 
114 448. 

78. State v. Dworkin, 271 S.W. 477, 
307 Mo. 487. 

79. People V. Fox, 110 N.B. 26, 269 
Ill. 300. 

80. Curl V. State, (Tex.Cr.). 94 S. 
W.(2d) 435. 


81. Vfo fatal variance 

In the following cases it has bee^ 
held either that there was no vari 
ance, or that the variance present 
ed was not fatal. 

Ariz.—O'Brien v. State, 6 P.(2d) 423 
39 Ariz. 298. 

Ark.—Pritchett v. State, 254 S.V« 
544, 160 Ark. 233. 

Ill.—^People V. De Rose, 195 N.E. ] 
359 111. 512. 

Iowa.—State v. Gates, 197 N.W. 90^ 
197 Iowa 777. 

Mass.—Commonwealth v. Kaplan, 13 
N.E. 485, 238 Mass. 250. 

Mo.—State v. Rudman, 37 S.W.(2d 
409, 327 Mo. 260—State v. Berkc 
Witz, 29 S.W.(2d) 150, 325 Mo. 51! 
Wis.—^Boardman v. State, 233 N.V\ 
556, 203 Wis, 173. 

5 C.J, p 570 note 73. 

82. State V. Ross, 267 S.W. 853, 80 
Mo. 499—5 C.J. p 569 notes 68, 61 

Building within curtilage 
Under a statute describing arso 
as setting fire to building adjoinin 
to or within curtilage of inhabite 
dwelling house, proof showing th 
building was not adjoining, but wa 
within the curtilage, is variant froi 
information charging that the builc 
ing adjoined an inhabited dwellini 
—State V, Ross, 267 S,W. 853, 30 
Mo. 499. 

83. Ala.—Gilbert v. State^ 96 S^ 
643, 19 AlsuApp. 233. 
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thereof, is held to be sufficient to support an allega¬ 
tion of ownership,^^ and under some statutes own¬ 
ership may be laid in any one or more of the part 
owners; although under a statute making an al¬ 
legation of ownership in the indictment necessary 
and material, an allegation of joint ownership, and 
proof of ownership by one is a fatal variance.^® 
Further, under some statutes a variance in regard 
to ownership is immaterial, if it appears that upon 
the whole description given of the building, it is 
sufiSciently identified to enable the prisoner to pre¬ 
pare his defense.^^ 

Where, so far as arson is concerned, the occu¬ 
pant of a building is deemed the owner, an allega¬ 
tion of ownership is sustained by proof of posses¬ 
sion and occupancy,SS although according to some 
authority there is a fatal variance where there 
is no proof of occupancy by the one alleged to be 
the owner.s^ Where the rule that the occupant 
is to be deemed the owner no longer prevails be¬ 
cause of statutory changes in the conception of the 
crime, and ownership may be laid in the actual 
owner irrespective of the occupant, proof that the 
owner never lived in the building and that it was 
occupied by a tenant does not constitute a variance 
where it was also proved that the one named as 
owner in the indictment was the true owner,^® al- 


- * 

though the tenancy was not alleged,^ ^ and the fact 
that the allegation of ownership in the indictment 
can be construed as alleging occupancy is imma- 
terial.^2 It has also been held that an allegation 
of ownership by a husband is supported by proof 
that he had occupancy and actual care, control, 
and management of the property although the legal 
title was in the wife,93 but, however, there is a 
fatal variance if the property is not in the actual 
possession of any one.94 

W'here the statute makes the setting fire to or 
burning arson, and the indictment alleges that ac¬ 
cused set fire to and burned a dwelling house, proof 
of either setting fire to or burning is sufficient to 
warrant a conviction. 

Burning insured property. In the statutory crime 
of burning insured property, an allegation that the 
property was insured in a particular company is 
immaterial to the staters case, and so proof that 
the property was insured elsewhere does not con¬ 
stitute a fatal variance.^® Where the indictment 
alleges that insurer of the property burned is a 
corporation, proof that such corporation is a cor¬ 
poration de facto is sufficient and not variant, 
and, likewise, where it is unnecessarily averred that 
insurer was a corporation, evidence establishing a 
de facto corporate existence is sufficient.98 


Miss.—Hardy v. State, 149 So. 881, 
167 Miss. 739. 

5 C.J. p 570 note 70. 

Incorporation 

In prosecution for burning church, 
where indictment alleged that build¬ 
ing was property of “St. Paul Afri¬ 
can Methodist Episcopal Church So¬ 
ciety, a corporation,” and deed show¬ 
ed title in “African Methodist Epis¬ 
copal Church of Glencoe, a religious 
corporation,” and proof showed 
church was not incorporated, there 
was a fatal variance.—^People v. Cla¬ 
yey, 189 N.E. 364, 355 Ill. 358. 

Schoolhonse 

An allegation that a public school 
building which defendant was charg¬ 
ed with burning was the property of 
the board of education of a certain 
county was not at variance with the 
evidence, in view of a statute invest¬ 
ing the county boards of education 
with title of all schoolhouses and the 
lack of evidence showing title to be 
elsewhere.—^Usher v. State, (Ga.App.) 
187 S.E. 881. 

84. Gilbreath v. State, 74 So. 723, 
15 Ala.App. 588—5 C.J. p 570 note 
71. 

85, Brown v. State, 79 Ala. 51—5 
C.J. p 570 nozQ 72. 


Owner, lessee, or occupant 
Where, by virtue of statute, it is 
sufficient to allege that the building 
burned was the property of the own¬ 
er, lessee, or occupant, accused is 
not entitled to a directed verdict be¬ 
cause the state failed to prove that 
the building was the property of ac¬ 
cused and his wife as alleged in some 
of the counts of the indictment 
where the state did prove that the 
building was occupied by other per¬ 
sons named as owners in the other 
counts of the indictment.—^People v. 
Bishop, 194 N.B. 238, 359 Ill. 112 

86 . Curl V. State, (Tex.Cr.) 94 S.W. 
(2d) 435. 

87. Okl.—Clemens v. State, 187 P. 
1100, 17 Okl.Cr. 274. 

Or.—State v. Director, 227 P. 298, 
113 Or. 74, reversed on other 
grounds 231 P. 191, 113 Or. 74. 

Variance in Christian names 
Under a statute providing that no 
indictment shall be deemed invalid 
because of a defect which does not 
tend to prejudice the substantial | 
rights of accused upon the merits, 
where the indictment charged ac¬ 
cused with burning the property of 
“B Mirsky” and the evidence show¬ 
ed that it was owned by “Harry Mir- 
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sky,” It is not error for the court 
to charge that if the jury found that 
the person named in the indictment 
as “B Mirsky” was the same person 
as the “Harry Mirsky” who owned 
the building, the variance would not 
be fatal.—Berman v. State, 16 Ohio 
Cir.Ct.(N.S.) 106. 

88 . State v. Perry, 54 S.E. 764, 74 
S.C. 551—5 C.J. p 570 note 75. 

89. State v. Schwartz, 166 A. 665, 
5 Harr. (Del.) 415—5 C.J. p 570 note 
76. 

90. Commonwealth v. Leventhal, 128 
N.E. 864, 236 Mass. 516. 

91. Clay V. State, 51 S.W.(2d) 693, 
121 Tex.Cr. 1. 

98. State v. Dinagan, 104 A. 33, 79 
N.H. 7. 

93. Wilkerson v. State, 45 S.W. (2d) 
201, 119 Tex.Cr. 4. 

94. Worrell v. State, (Ala.App.) 163 
So. 901. 

95. Hurst V. State, 160 So. 355, 118 
Fla. 877. 

90. Golden v. State, 165 S.E. 299, 45 
Ga.App. 501. 

97. Martinez v. State, 79 So. 751, 76 
Fla. 159. 

98. Salistean v. State, 215 N.W. 107, 
115 Neb. 838, 53 A.L.E. 1057« 
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§ 29. Presumptions and Burden of Proof 

a. Burden of proof 

b. Presumptions 

a. Burden of Proof 

The burden is on the state to connect the accused 
with the offense and to prove the corpus delicti and all 
the necessary elements of the offense. 

In a prosecution for arson, as in other criminal 
cases, it is incumbent on the state to prove the 
corpus delicti,^^ and it is now recognized as the 
universal rule in the law of arson that in order 
to establish the corpus delicti it is not only neces¬ 
sary that the state prove the burning of the build¬ 
ing in question, but the evidence must also disclose 
that it was burned by the willful act of some person 
criminally responsible for his acts, and not by 
natural or accidental causes.^ As otherwise stat¬ 
ed, the burden of proof is on the state, as in other 
criminal prosecutions, to prove all the necessary 
elements of the particular offense charged.^ In 
accordance with the rules just set out, intent and 
malice must be proved by the state.^ 

In a prosecution for the statutory crime of bum- 


§ 2£ 

ing insured property with intent to defraud insurer^ 
the state must establish that the fire was incendiary 
in origin, and that accused was criminally respon¬ 
sible for it,4 as well as that accused intended to 
defraud the insurer thereof.® 

Connecting accused with the offense. The state 
must adduce evidence which connects accused with 
the crime.® Accordingly, the burden is on the state 
to show that accused was personally present when 
the fire is alleged to have been set by him,*^ and 
if the fire was started by another, to warrant a 
conviction the state must prove that it was done 
at the request and by the procurement of accused.® 

Motive, The burden is not on the state to show 
motive for the crime.® 

Occupancy by human being. In case of the stat¬ 
utory offense, where a human being is required to 
have been in the building at the time the fire was 
set, the burden is on the state to show that some¬ 
one was in the building at that time.i® 

Venue, In the absence of a statute to the con- 
trary,ii the burden is on the state to prove that 


09, Ind.—Williams v. State. 169 N. 

E. 698, 90 Ind.App. 667. 

Iowa.—State v. Cristani, 185 N.W. 
Ill, 192 Iowa 615. 

Va.—Stine v. Commonwealth, 174 S. 
E. 758, 162 Va. 856. 

5 C.J. p 570 note 78. 

1. Ala.—Jones v. State, 93 So. 230, 
18 Ala.App. 609—Carr v. State, 76 
So. 413, 16 Ala,App. 176. 

Ga.—Sevier v. State, 86 S.E. 533, 17 
Ga.App. 277. 

Ill.—People V. Alward, 188 N.E. 425, 
354 Ill. 357—People v. Wolf, 165 
N.E. 619, 334 Ill. 218. 

Ind.—Williams v. State, 169 N.E. 

698, 90 Ind.App. 667. 

Mich.—^People v. Porter, 257 N.W. 
705, 269 Mich. 284—^Peterson v. 
Oceana Circuit Judge, 219 N.W. 
934, 243 Mich. 215—^People v. Lee, 
204 N.W. 742, 231 Mich. 607. 

Minn.—State v. McLarne, 150 N.W. 

787, 789, 128 Minn. 163. 

Mo.—State v. Blankenship, 50 S.W. 
(2d) 1024, 330 Mo. 792—State v. 
Freyer, 48 S.W.(2d) 894, 330 Mo. 
62. 

OkL—Rogers v. State, 48 P.(2d) 344, 
57 Okl.Cr. 294. 

Tenn.—Copley v. State, 281 S.W. 460, 
153 Tenn. 189. 

Wash.—State v. Pfeuller, 9 P.(2d) 
785, 167 Wash. 485. 

6 C.J. p 571 note 79. 

Consistent with criminal act 
In an arson prosecution, it is not 
enough to show loss, but the loss 
must be consistent with a criminal 
act before a conviction will be sus¬ 


tained.—Commonwealth v. Smith, 170 
A. 331, 111 Pa.Super. 363. 

Criminal agency 

Proof of the corpus delicti in ar¬ 
son requires proof, not only that the 
building burned, but that the fire 
originated through criminal agen¬ 
cies. 

Ala.—^Daniels v. State, 68 So. 499, 12 
Ala.App. 119. 

Ky.—Crabtree v. Commonwealth, 86 

S.W.(2d) 301, 260 Ky. 575—Meyers 
V. Commonwealth, 240 S.W. 71, 194 
Ky. 523. 

Minn.—State v. McTague, 252 N.W. 
446. 

Miss.—^Whittaker v. State, 142 So. 474 
—Barron v. State, 71 So. 374, 111 
Miss. 231. 

Mo.—State v. Cox, 175 S.W. 50, 264 
Mo. 408. 

N.J.—State V. Morris, 121 A. 290, 

98 N.J.Law 621, affirmed 124 A. 926, 

99 N.J.Law 526. 

Fact of burning does not establish 
corpus delicti of unlawful burning.— 
Rayborn v. State, 76 So. 639, 115 
Miss. 730. 

Incendiary origin. 

In arson, establishment of the cor¬ 
pus delicti requires proof that the 
fire was of incendiary origin.—State 
V. Berkowitz, 29 S.W. (2d) 150, 325 
Mo. 519. 

Overcome presumption 
Corpus delicti in arson prosecution 
is not shown by mere proof of burn¬ 
ing, but the state must show that the 
burning was of incendiary and crim¬ 
inal origin, and must overcome the 


presumption that the burning was 
accidental.—State v. Wenger, 38 P. 
(2d) 339, 47 Wyo. 401. 

Z, Commonwealth v. Cooper, 162 N. 
E. 729, 264 Mass. 368—5 C.J. p 571 
note 81. 

3. Mich.—^Peterson v. Oceana Circuit 
Judge, 219 N.W. 934, 243 Mich. 
215. 

Wash.—State v. Pfeuller, 9 P.(2d) 
785, 167 Wash. 485. 

5 C.J. p 571 note 82. 

4. Pa.—Commonwealth v. Pogach, 
(Super.) 180 A. 126. 

5. D.—State v. Giffen, 267 N.W. 229. 

5. Hall V. State, 107 So. 246, 90 Fla. 
719—5 C.J. p 571 note 79 [b]. 

6. Iowa.—State v. Cristani, 185 N. 
W. Ill, 192 Iowa 615. 

N.T.—People v. Viscio, 272 N.T.S. 213, 
241 App.Div. 499. 

S.D.—State v. Porter, 262 N.W. 94, 
63 S.D. 581. 

5 C.J. p 572 note 92. 

7. People V. Fairchild, 11 N.W. 773, 
48 Mich. 31. 

8. State V. Schwartz, 166 A. 666, 5 
Harr.(DeL) 418. 

9. Morris v. State, 27 So. 336, 124 
Ala. 44—Stone v. State, 17 So. 114, 
105 Ala. 60. 

10. Cal.—^People v. Principe, 139 P. 
658, 23 CaLApp. 729. 

N.T.—Woodford v. People, 62 N.T. 
117, 20 Am.R. 464. 

11 . In North Carolina, under an old 
statute of 1844 (Code § 1194), it is 
to be presumed that the offense was 
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the burning was committed within the jurisdiction 
of the court.t2 

h. Presumptions 

Appropriate and proper presumptions will be Indulged 
in prosecutions for arson. 

The rule that the burden is on the prosecution to 
show that the burning was the result of criminal 
design is inflexible,and where a structure was 
burned and nothing appears but that fact, the pre¬ 
sumption is that the fire was caused by an accident 
or natural causes, or, at least, that it was not of 
criminal origin, rather than by the act of accused 
accompanied by a deliberate intent.^^ On the oth¬ 
er hand, where the evidence tends to show that 
the burning was caused by some extraneous human 
agency, the presumption is that the human agent 
was a legally responsible one.^^ 

Although malice is a necessary ingredient of the 
offense, it need not be specially proved, as it may 
be presumed from evidence that accused deliberate¬ 
ly, willfully, and without justification or excuse 
burned the property.!^ While it has been held that 
the "willfulness*^ and "maliciousness** requisite un¬ 
der a statute for first degree arson cannot be im¬ 
plied alone from the fact that accused set fire to 
his property while it was insured,in the absence 
of evidence to the contrary,where a person of 
responsible mind has set the fire, the necessary in¬ 
tent to bum will be presumed, although the act was 
apparently causeless.^^ Thus, where fire was set 


to a building, the presumption is that the design 
was to consume it,20 since a man is presumed to 
intend the natural consequences of his acts.^i An 
intent to injure the owner or insurer of the build¬ 
ing may also be inferred from the deliberate act of 

firing.22 

If there was a person in occupancy of the build¬ 
ing and alive at a time just prior to the burning, 
the presumption is that he was alive at the time 
of setting fire to the building.23 

The consent of the owner to the setting fire to 
the building is not presumed; and accordingly, if 
accused has that consent, the burden is on him to 
adduce evidence to that effect.24 

§ 30. Admissibility of Evidence 

Competent and relevant evidence is admissible. 

Following the rules governing the admissibility 
of evidence in criminal cases generally, competent 
and relevant evidence tending to prove, or dis¬ 
prove, the commission of the crime is admissible 
in prosecutions for arson. Accordingly, any com¬ 
petent and relevant evidence tending to rebut the 
presumption that the burning was accidental is ad¬ 
missible as proof of the corpus delicti.^s When 
the fact of the burning is clearly and satisfactorily 
proved and the circumstances are such as to ex¬ 
clude accident or natural causes as the origin of 
the fire, a foundation is thus laid for the introduc¬ 
tion of any evidence, otherwise competent, direct 


committed within the county in 
which the indictment charges it to 
have been committed, and make it a 
matter of defense, if it is denied by 
defendant, to be taken advantage of 
by plea in abatement.—State v. Lytle, 
2S S.E. 476, 117 N.C, 799. 

12. Ala.—Stone v. State, 17 So. 114, 
105 Ala. 60. 

Cal.—^People v. Fisher, 51 Cal. 319— 
People V. McLane, 19 Cal, 131. 

13. Sevier v. State, 86 S.E. 533, 17 
Ga.App. 277. 

14. Ind,—Williams v. State, 169 N. 
E, 698, 90 Xnd.App. 667. 

Iowa.—State v. Cristani, 185 N.W. 
Ill, 192 Iowa 615. 

Okl.—^Rogers v. State, 48 P.(2d) 344, 
57 Okl.Cr. 294, 

Va.—Stine v. Commonwealth, 174 S. 
B. 758. 

Wash.—State v. Pfeuller, 9 P. (2d) 
785, 167 Wash. 485. 

Wyo,—State v. Wenger, 38 P.(2d) 
339, 47 Wyo. 401. 

5 C.J. p 571 note, 83. 

Benefit of presumption 
Accused is entitled to this pre¬ 
sumption in the charge to the jury. 
Where the origin of the fire is a con¬ 
tested issue, although the state has 


offered evidence Indicating that the 
fire was of incendiary origin.—State 
V. Smith, 252 P. 530, 142 Wash. 57. 

15. Stone V. State, 17 So. 114, 105 
Ala. 60. 

16. State V. Pisano, 141 A. 660, 107 
Conn. 630—5 C.J. p 671 note 89. 

17. Love V. State, 144 So. 843, 107 
Fla. 376. 

IS. N.T.—^People v. Long, 2 Edm.Sel. 
Cas. 129—^People v. Cotteral, 18 
Johns. 115. 

N.C.—State v. Phifer, 90 N.C. 721— 
State V. Mitchell, 27 N.C. 350. 

19. Ala.—^Luke v. State, 49 Ala. 30, 
20 Am.R. 269. 

Philippine.—U. S. v, Apostol, 14 Phil¬ 
ippine 92. 

ao. N.C.—State v. Mitchell, 27 N.C. 
350. 

Ohio.—State v. Neville, 2 Ohio Dec. 
(Reprint) 358, 2 West.L.Month. 
494. 

5 aJ. p 571 note 86. 

21. Del.—State v. Hand, 41 A. 192, 

. 15 Del. 645. 

Mass.—Commonwealth v. Francis, 
ThachCr. 240. 

N.T.—^People v. Orcutt, 1 Park.Cr. 
252. 


N.C.—State v. Phifer, 90 N.C. 721— 
State V. Laughlin, 53 N.C. 354. 

5 C.J. p 671 note 87. 

22. Commonwealth v. Kaplan, 130 
N.E. 485, 238 Mass. 250—5 C.J. p 
571 note 88. 

Frincipciil and accessory 
“There is a presumption that all 
men intend the natural and probable 
consequences of their acts, and this 
is applicable alike to the alleged 
principal and the accessory on the 
evidence.*'—Commonwealth v. Kap¬ 
lan, 130 N.E. 485, 486, 238 Mass. 250. 

23. Childress v. State, 5 So. 775, 86 
Ala. 77. 

24. Ill.—^People V. Harris, 105 N.E. 
303, 263 Ill. 406. 

Tex.—Caddell v. State, 97 S.W. 705, 
50 Tex.Cr. 380. 

5 C.J. p 571 note 91. 

25. Ill.—People v. Wolf, 165 N.E. 
619, 334 Ill. 218. 

Mo.—State v. Bersch, 207 S.W. 809, 
276 Mo. 397. 

N.J.—State V. Morris, 121 A. 290, 98 
N.J.Law 621. 

Pa.—Commonwealth v. Dumber, 69 
Pa.Super. 196. 

6 C.J. p 572 note 97. 
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or circumstantial, that the particular act charged 
was committed by accused and that it was done 
with criminal intent .2 6 Accordingly, evidence as to 
accused's conduct, after he was seen by a witness 
about the time the fire was discovered,27 and testi¬ 
mony respecting statements by accused before the 
burning, and events before, at, and after the burn¬ 
ing are admissible.28 

Likewise, where the contention of the prosecu¬ 
tion is that accused, charged with being an ac¬ 
cessory before the fact to arson, had agreed with 
others to employ someone to burn a building for 
a stipulated sum, proof that this latter person had 
such sum on his person the day after the fire is 
admissible,29 and where accused, indicted for being 
an accessory, denies ever having seen the person 
that set the fire, testimony tending to show his con¬ 
nection with such person is also admissible .20 Fur¬ 
thermore, where it was charged that accused hired 
an accomplice to bum the building, testimony that 
accused put up a note to secure another note to the 
accomplice as payment for the burning is admissi¬ 
ble, since it tended to establish the truth of the 
charge.2i Testimony, however, of a witness that 
she heard another tell accused that he was going to 
pull the ‘‘deal” that night is illegally admitted, 
where it is not followed by the proper connecting 
proof that the conversation was the signal for the 
action referred to.22 

Evidence as to how much of the building was 
burned is admissible to establish the corpus delicti 
and as a part of the res gestae,22 and not only the 
extent of the burning of the building in question, 
but also the burning of other buildings,24 and the 
injury to a person therein,25 by the same conflagra¬ 
tion may be shown in evidence. 

Other fires. While evidence that other fires oc¬ 
curred in the vicinity at or about the same time as 
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the burning of the building alleged in the indict- 
ment,26 or that the same or other property of ac¬ 
cused or prosecutor was on fire on previous or sub¬ 
sequent occasions,27 is not generally admissible in 
the absence of anything directly to show accused's 
connection with the charge for which he is on trial, 
yet, if it directly tends to show that the fire was of 
incendiary origin it may be received. 2 8 Accord¬ 
ingly, evidence of the burning of other property 
belonging to the same owner at almost the same 
time is admissible to show that the two fires were 
parts of a scheme concocted and carried out by 
accused ,22 and evidence of other fires generally is 
admissible if it directly tends to connect accused 
with the burning alleged in the indictment,^® or, as 
will be discussed in § 31, if it tends to establish the 
intent. The admissibility of evidence of other crim¬ 
inal burnings is treated in the title Criminal Law 
§ 691 [16 CJ. p 593 note 69-p 594 note 85]. 

Burning insured property. Testimony to the ef¬ 
fect that the insurance company which purported 
to issue the policy was an existent and licensed in¬ 
surance corporation at the time the policy was is¬ 
sued is properly admissible,4i and inquiries of a 
police officer why he did not disturb the boxes 
where the fire started, or of an adjuster why he 
did not complete inventory, are proper,42 but tes¬ 
timony that accused and his family had paid for 
the furnishings for a new home in cash about a 
month after the fire is too remote to be admissible, 
since too many factors may have entered into the 
status of accused.42 Evidence showing that ac¬ 
cused was careless in building rubbish fires about 
his home is inadmissible where it in no way con¬ 
nects accused with the crime of burning his property 
to defraud insurer.44 

It is not error to exclude evidence which is mere¬ 
ly cumulative to the witness' previous testimony.45 


26. Carlton v. People, 37 N.B. 244, 
150 Ill. 181, 41 Am.S,R. 346. 

27. Daniels v. State. 68 So. 499, 12 
Ala.App. 119. 

28. State v. Glauson, 115 So. 484, 165 
La. 270. 

29. Stroud v. State. 275 S.W. 669, 
169 Ark. 348. 

30. Powell V. State. 9 S.W.(2d> 583, 
177 Ark. 938. 

31. Adamson v. State, 21 S.W.(2d) 
675, 113 Tex.Cr. 335. 

32. Morris v. State, 149 So. 359, 25 
Ala.App. 494. 

33. Patrick v. State, 92 So. 87, 18 
Ala.App. 335. 

34. Militello v. People. 37 P.(2d) 527, 
95 Colo. 519—6 C.J. p 572 note 4. 

35. Militello v. People, supra. 


36. Mass.—Commonwealth v. Gau- 
vin, 8 N.EI. 895, 143 Mass. 134. 

S.C.—State V. Dukes, 19 S.E. 134, 40 

S. C. 481. 

5 C.J. p 572 note 5. 

37. Ala.—^Brock v. State, 26 Ala. 104. 
Ill.—Colonial Mut. F. Ins. Co. v. El- 

linger, 112 Ill.App. 302. 

N.J.—State V. Raymond, 21 A. 328, 
53 N.J.Law 260. 

N.Y.—^People v. Fitzgerald, 50 N.B. 
846, 156 N.T. 253^ reversing 46 N. 

T. S. 1020, 20 App.Div, 139. 

5 C.J. p 572 note 6. 

33. Nev.—State v. McMahon, 30 P. 
1000, 17 Nev. 365. 

N.C.—State v. Thompson, 1 S.E. 921, 
97 N.C. 496. 

39. Wright v. People, 1 N.T. 462. 
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40. State v. Huffman, 73 S.B. 292, 
69 W.Va. 770—5 C.J. p 572 note 7. 

41. People V. Nelson, 265 P. 366, 90 
CaLApp. 27. 

42. Commonwealth v. Cooper, 162 N. 
E. 729, 264 Mass. 368. 

43. Commonwealth v. Russella, (Pa. 
Super.) 177 A. 506. 

44. State V. Howard, (Vt.) 183 A. 
497. 

45. Use of cornstalks 

Where the state, as evidence of 
preparation, showed that the barn, 
for the burning of which accused 
was charged, was filled with corn¬ 
stalks, and a witness for accused 
testified that the cornstalks were 
used to keep the tobacco in the barn 
moists the Judge was not bound to 
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§ 31. -Intent and Malice and Motive 

a. In general 

b. Burning with intent to defraud in¬ 

surer 

a. In General 

Competent evidence tending to prove Intent, malice, 
or motive is admissible. Evidence tending to show that 
the property was insured and that accused burned it so 
as to collect the insurance thereon is admissible, al* 
though accused is not charged with the specific crime 
of burning the property with the intent to defraud or In¬ 
jure the insurer thereof. 

Evidence of incriminating circumstances tending 
to show accused's intent, malice, or motive is ad¬ 
missible,^® if that which is attempted to be shown 
has some legal and logical relation to the criminal 
act charged.^'^ Accordingly, in a prosecution foi 
setting fire to a jail, the indictment containing the 
charges for which accused was in jail is admissi¬ 
ble on the issue of intent.^® Evidence of other fires 
is admissible when it tends to establish the intent 
of accused as to the burning in question.*^® 

Testimony to show a motive is admissible al¬ 
though weak and inconclusive,®® and evidence to 
show motive is admissible where it tends to prove 
that accused set the fire for reward or gain,®^ to 
secure employment as a watchman,®^ to destroy 
evidence of title,®® or to destroy the record of a 
pending indictment against him.®^ 


As will be subsequently discussed in § 33, threats 
by accused against the owner or occupant of the 
building burned, or prior ill feeling and unfriendly 
relations between them, may be shown for the pur¬ 
pose of proving motive or malice. 

Insurance. Although the prosecution is not for 
the crime of burning property with intent to de¬ 
fraud the insurer thereof, which is subsequently 
discussed, the fact that accused held a policy of 
insurance on the property burned is admissible to 
prove that his motive in burning the property was 
to collect the insurance thereon,®® the fact that 
accused had insured personal property in the build¬ 
ing which was burned is likewise admissible in this 
connection.®® Such evidence is admissible irre¬ 
spective of whether or not there was an averment 
in the indictment that the property was insured,®7 
although the evidence was not explained in regard 
to motive,®® and although the ownership of the 
property is not alleged to be in accused where the 
occupancy was alleged in him and he in fact did 
own the property.®® In this connection evidence 
of the amount and value of the property insured, 
of accused's interest therein, the amount of insur¬ 
ance thereon, and the extent of the loss is admis¬ 
sible.®® The fact that the value of the property 
was less than the amount of the insurance there- 
on,®i and that accused was financially embarrassed,®® 
as well as the condition of accused's bank accounts 


receive further evidence from the 
same witness of a custom amon^r to¬ 
bacco growers to so use cornstalks, 
since the evidence tended by infer¬ 
ence to merely support what the wit¬ 
ness had testified positively of his 
own knowledge.—Commonwealth v. 
Kosior, 182 N.E. 852, 280 Mass. 418. 

46. Brown v. State, 101 So. 224, 20 
Ala.App. 178—5 C.J. p 572 note 16. 

47. State V. Koch, 10 S.W.(2d) 928, 
321 Mo. 352—5 C.J. p 573 note 26. 

Membership in Ku Kluz Klan 
Evidence that accused belonged to 
the Ku Klux Klan is inadmissible 
where there is no further proof that 
he, for that reason, bore enmity to 
the person injured, so as to show mo¬ 
tive.—State V. Koch, 10 S.W.(2d) 928, 
321 Mo. 352. 

Rebuilding property 
Where the prosecution charges 
that accused's motive was to de¬ 
stroy the premises so as to remove 
the lessee thereof, evidence that the 
lessee rebuilt the property after the 
fire is not material or relevant to 
rebut such a claim and so is proper¬ 
ly not admitted.—People v* Berlin, 
265 P. 230, 203 CaL 587. 

Record of another case 
In a prosecution for arson, in that 
accused procured the burning of cer-, 


tain hay, the admission in evidence 
of a portion of the record of an¬ 
other case in which he had unsuc¬ 
cessfully contested the ownership of 
the water rights to lands on which 
the hay was grown was not error 
where such evidence was limited to 
the question only of motive.—State 
V. Lyda, 225 P. 55, 129 Wash. 298. 

48. Lockett v. State, 63 Ala. 5— 
Luke V. State, 49 Ala. 30, 20 Am.R. 
269. 

49. Commonwealth v. McCarthy, 119 
Mass. 354—5 C.J. p 572 note 8. 

50. Brown v. State, 101 So. 224, 20 
Ala.App. 178. 

51. State V. Heller, (N.J.) 126 A. 
298—5 C.J. p 573 note 17. 

52. State V. McMahon, 30 P. 1000, 

■ 17 Nev. 365. 

53. Winslow v. State, 76 Ala. 42. 

54. State V. Travis, 1 So. 817, 39 
La.Ann. 356—5 C.J. p 573 note 20. 

55. Pla.—Sawyer v. State, 132 So. 
188, 100 Fla. 1603. 

Mich.—People v. Sanford, 233 N.W. 
■192, 252 Mich. 240. 

Mo.—State v. Berkowitz, 29 S.W. 

• (2d) 150, 325 Mo. 519. 

Tex.—^Black v. State, (Cr.) 59 S.W. 
(2d) 168. 

5 C.J. P 674 note 45. ! 
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56. Ariz.—O’Brien v. State, 6 P.(2d) 
421, 39 Ariz. 298. 

Ind.—O’Daniel v. State, 123 N.E. 241, 
188 Ind. 477, rehearing denied 124 
N.E. 492, 188 Ind. 477. 

Pa.—Commonwealth v. Habecker, 173 
A. 831, 113 Pa.Super. 335. 

57. Black v. State, (Tex.Cr.) 69 S. 
W.(2d) 168—Wilkerson v. State, 45 
S.W. (2d) 201, 119 Tex.Cr. 4. 

58. People v. Vozel, 178 N.E. 473, 
346 Ill. 209. 

59. Webb V. State, (Tex.Cr.) 75 S. 
W.(2d) 109. 

69. State v. Gates, 197 N.W. 908, 197 
Iowa 777—5 C.J. p 574 note 47. 

61. State V. Horr, 221 P. 867, 63 
Utah 22. 

Inventory of previous owner 

The inventory of the previous own¬ 
er, who sold the insured goods to ac¬ 
cused, made at the time of the sale 
is admissible to show their value, 
where the state contended that ac¬ 
cused reduced the value of the stock 
very much below the insurance car¬ 
ried.—State V. Brodie, 130 S.E. 205, 
190 N.C. 554. 

62. State V. Rosenwieg, 210 N.W. 
403, 168 Minn. 459. 

Rxcuses to creditors 
As bearing on the motive of one 
charged with burning a building in 
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and outstanding obligations,63 may also be shown. 
Also the making of claim and the swearing of proof 
of loss by accused may be proved. 64 

If, however, the policy was not held by accused, 
evidence of insurance is not admissible unless some 
connection is shown between him and the insured,65 
as where the stock of goods in the store where the 
fire occurred, which was rented by accused’s wife, 
was owned by a corporation and accused’s brother, 
and was insured in the name of accused’s wife, 
brother and the corporation,66 or where the policy 
was held by the accused’s father and there is evi¬ 
dence of statements by accused tending to show 
an intention to burn the property so that his father 
might collect the insurance.67 Likewise evidence 
of making a claim on the policy is irrelevant vrhere 
the policy was not in accused’s name,68 and evi¬ 
dence tending to show that the value of the prop¬ 
erty was less than the amount of insurance there¬ 
on is also inadmissible where there was no showing 
that accused had any knowledge of the existence 
of insurance on the property and that he was not 
the owner of the property.69 


h. Burning with Intent to Defraud Insurer 

Competent evidence tending to prove the specific in¬ 
tent required for this crime, and evidence bearing on the 
underlying motive of the accused, is admissible. 

In a prosecution for burning property with the 
intent to defraud or injure the insurer thereof, all 
the policies of insurance on the property are ad¬ 
missible in evidence, since one of the necessary ele¬ 
ments of the proof is that the burning was done 
with the intent to defraud or injure the insurer.79 
As in the case of arson proper discussed in the 
previous subsection, where the prosecution is for 
burning with the intent to defraud or injure the 
insurer, evidence tending to show the underlying 
motive of accused is admissible.7i Thus evidence 
of accused’s pecuniary condition,72 as indicated by 
the state of his bank account at the time of the 

fire,73 or his financial embarrassment,'^^ ^nd evi¬ 
dence of the full amount of insurance on the prop- 
erty,75 as compared with the value of the prop- 
erty,76 is admissible as relevant to the element of 
intent and to show that the underlying motive of 
accused was to burn the property in order to col¬ 
lect the insurance money. Accordingly, evidence 


which he had a stock of goods, evi¬ 
dence of his offering excuses and not 
paying when, before the fire, credi¬ 
tors called and asked payment, is ad¬ 
missible,—State V. Gates, 197 N.W. 
908, 197 Iowa 777. 

63. State V. Rosenwieg, 210 N.W. 
403, 168 Minn. 459. 

64. State v. Peinberg, 134 A. 228, 
105 Conn. 115—5 C.J. p 675 note 48. 

65. N.T.—People v. Stein, 224 N.T. 
S. 667, 221 App.Div. 500, appeal dis¬ 
missed 164 N.E. 680, 249 N.Y. 55li 

Tex.—Barnes v. State, (Cr.) 95 S.W. 
(2d) 112. 

5 C.J. p 574 note 46. 

“We are of opinion that the court 
fell into error in admitting proof of 
the fact of insurance. Before tes¬ 
timony concerning motive may be 
properly received such testimony 
must fairly tend to raise an infer¬ 
ence in favor of the existence of a 
motive on the part of the accused 
to commit the alleged offense for 
which he is on trial.'*—^Barnes v. 
State, (Tex.Cr.) 95 S.W.(2d) 112. 
Mother of accused owner’s agent 
In an arson prosecution for burn¬ 
ing a vacant house owned by the 
state’s witness, where the evidence 
disclosed that accused’s mother was 
the owner’s agent and obtained the 
vacancy permit from the insurer, ad¬ 
mitting the policy in evidence was 
not an abuse of discretion.—^Nash v. 
State, 51 S.W. (2d) 689, 121 Tex.Cr. 
13. 

66- People V. Stein, 224 N.Y.S. 667, 
221 App.Div. 500, appeal dismiss¬ 
ed 164 N.E. 680, 249 N.Y. 651. j 
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67. Sawyer v. State, 132 So. 188, 100 
Fla. 1603. 

68. People V. Stein, 224 N.Y.S. 667, 
221 App.Div. 500, appeal dismissed 
164 N.E. 580, 249 N.Y. 551. 

69. People v. Alward, 188 N.E. 425, 
354 Ill. 357. 

70. Cal.—People v. Gilyard, 25 P. 
(2d) 35, 134 CaLApp. 184. 

Mass.—Commonwealth v. Selesnick, 
172 N.E. 343, 272 Mass. 354—Com¬ 
monwealth V. Slocomb, 157 N.E. 
350, 260 Mass. 288. 

Mo.—State v. Bersch, 207 S.W. 809, 
276 Mo. 397. 

71. Commonwealth v. Derry, 108 N. 
E. 890, 221 Mass. 45. 

Evidence of liigh rate of insurance 
in vicinity 

In a prosecution for burning ac¬ 
cused’s own building to defraud the 
insurers thereof, evidence of the 
high rate of insurance in the vicin¬ 
ity is admissible as bearing on ac¬ 
cused’s motive for carrying a large 
amount of insurance, since he would 
more likely be willing to pay a high¬ 
er rate if his purpose was to de¬ 
fraud than he would if he merely 
wanted legitimate protection.—State 
V. Gebhart, 73 S.E. 964, 70 W.Va. 
232. 

72* Conn.—State v. Byrne, 45 Conn. 
273. 

Iowa.—State v. Hull, 48 N.W. 917, 83 
Iowa 112. 

Mass.—Commonwealth v. Hudson, 97 
Mass. 565. j 


73. State V. Heller, 126 A. 298, 2 N. 
J.Misc. 1023. 

74. Colo.—^Militello v. People, 37 P. 
(2d) 527, 95 Colo. 519. 

Ga.—Maner v. State, 165 S.E. 305, 45 
Ga.App. 594. 

Mass.—Commonwealth v. Selesnick, 
172 N.E. 343, 272 Mass. 354—Com¬ 
monwealth V. Haddad, 145 N.E. 
561, 250 Mass. 391. 

Statement that he would pay debt 
with hisurauce money 
Admission of testimony that de¬ 
fendant stated more than a year 
after the fire and after indictment 
that he would pay a creditor when 
he got his insurance money is- not 
abuse of discretion.—Commonwealth 
V. Selesnick, 172 N.E. 343, 272 Mass. 
354. 

Demand for payment of mortgage 

(1) Evidence that the holder of a 
mortgage on defendant’s property 
demanded payment is admissible for 
purpose of showing that defendant 
was in need of money.—Common¬ 
wealth V. Selesnick, 172 N.E. 343, 
272 Mass. 354. 

(2) Letters from a holder of a 
mortgage to defendant demanding 
payment of mortgage are competent. 
—Commonwealth v. Selesnick, supra. 

75. Commonwealth v. Selesnick, su¬ 
pra—Commonwealth v. Slocomb, 
157 N.E. 350, 260 Mass. 288. 

76. Ala.—^Morris v. State, 142 So. 
692, 25 Ala.App. 156. 

Mass.—Commonwealth v. Riseman, 
153 N.E. 651, 257 Mass. 254, 
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that accused solicited and obtained additional in¬ 
surance is admissible as showing his pecuniary 
motive, although the particular policy obtained was 
not directly involved.*^^ Evidence of the institu¬ 
tion and compromise of suits against insurance 
companies is likewise admissible for the purpose of 
proving that the burning was done with intent to 
prejudice the insurerJ^ 

On the other hand, evidence as to the value of 
the property based solely on cost price,79 or evi¬ 
dence as to the cost of replacement of the property 
destroyed, for the purpose of showing that ac¬ 
cused did not profit by the destruction is inadmis¬ 
sible, since the proper test is the value of the prop¬ 
erty at the time it was burned which is to be 
contrasted with the amount of insurance thereon, 
unless a fire was being contemplated by accused at 
the time he purchased the property, in which case 
evidence of cost price is admissible, since it tends 
to show his estimate of the value of the property 
as compared with the amount of insurance which 
it carried.Si Likewise, the financial resources of 
accused, to be competent on the issue of his intent 
to injure insurers by setting a fire to collect the 
insurance, must be shown by direct evidence, and 
cannot be proved by general reputation, or by ab¬ 
stract assertions that accused's business was good 
or has been profitable for a brief period, or by 
showing the amount of business done during cer¬ 
tain week, in comparison with other weeks .^2 

§ 32. - Description, Ownership, or Pos¬ 

session of Property 

Evidence pertaining to description and surroundings 
of the building and its occupancy, possession, or control 
is admissible; but evidence of actual ownership is ir¬ 
relevant where occupation or possession, rather than 
ownership, is the subject of arson. 

In accordance with the general rules already dis¬ 
cussed relating to the admissibility of evidence in 


prosecutions for arson, it is proper to receive evi¬ 
dence tending to fix the description, character, and 
surroundings of the building at the time of the 
fire,89 and its possession, occupancy, or control.84 
For this purpose evidence of the contents of the 
building is admissible,85 except when the charac¬ 
ter of the building is not controverted.^^ Likewise, 
evidence of the value of the property, although not 
an essential ingredient of the offense, is admissible 
since it is descriptive of the locus in quo.87 

Ownership, Where the common-law conception 
of arson as a crime against occupancy and posses¬ 
sion rather than ownership prevails, evidence of 
the actual ownership of the building burned is ir¬ 
relevant,88 and, even where relevant, in a proper 
case, it may be proved by secondary evidence, as 
will be discussed in the title Criminal Law § 692 
[5 CJ.p 578 notes 88-99]. 

Burning with intent to defraud insurer. In a 
prosecution for setting fire to a building and the 
merchandise in it, with intent to defraud insurers 
thereof, it is not error to exclude evidence of an 
inventory made some little time after the fire, and 
embracing goods not in the building at time of the 
fire.89 

§ 33 , —— Threats, Preparations, and Previ¬ 
ous Attempts 

a. Threats and prior relations 

b. Preparation and previous attempts 

a. Tlireats and Prior Belations 

Competent evidence tending to show threats by the 
accused against the occupant or owner of the building, 
or that ill feeling existed between them, Is admissible to 
prove motive and malice and to connect the accused with 
the crime. 

Threats made by accused, as distinguished from 
those made by a stranger,®® against the person or 
property of the owner or occupant of the property 


77. state v. High, 51 P.(2d) 1044. 
151 Or. 685. 

7S. State r. Brand. 69 A. 1092, 76 
N.J.Law 267, affirmed 72 A. 131, 77 
N.J.Law 486. 

79. Commonwealth v. Cooper, 162 
N.E. 729. 264 Mass. 368. 

SO, Militello v. People, 37 P.(2d) 
627, 95 Colo. 519. 

81. State V. Bersch, 207 S.W. 809, 
276 Mo. 397. 

82. Commonwealth v. Cooper, 162 
N.E. 729, 264 Mass. 368. 

83. Commonwealth v. Wesley, 44 
N.E. 228, 166 Mass. 248—Common¬ 
wealth V. Smith, 24 N.E. 677, 151 
Mass. 491—6 C.J. p 572 note 99. 

84. La.—^State v. Elder, 21 La.Ann. 
157. 


Tex.—Allen v. State, 137 S.W. 1133, 
62 Tex.Cr. 501. 

85. Cal.—^People v. Hiltel, 63 P. 919, 
131 Cal. 577. 

Mich.—^Hamilton v. People, 29 Mich. 
173. 

Wash,—State v. McLain, 86 P. 390, 
43 Wash. 267. 10 Ann.Cas-. 321. 

5 C.J. p 572 note 2. 

86. Paulk V. State, 123 So. 104, 23 
AJa.App, 213”“5 C.J. p 572 note 3. 

87. Richie v. State, 122 So. 465, 23 
Ala.App. 123, certiorari denied 122 
So. 466, 219 Ala. 359. 

Valne of hotel burned should not 
be proved by evidence of the con¬ 
tract price of another building 
across the street not shown to be 
comparable in any particular beyond 
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the fact that it was located in the 
neighborhood.—State v. McIntyre, 
294 P. 865, 132 Kan. 43. 

88. Tinker v. State. (Tex.Cr.) 179 
S.W. 572—5 C.J. p 572 note 14. 

Svidenoe of ownership before flro 
Letters tending to show defend¬ 
ant's ownership of house in Febru¬ 
ary were not inadmissible, because 
the alleged arson did not occur un¬ 
til the following August.—Wilker- 
son V. State, 45 S.W.(2d) 201, 119 
Tex.Cr. 4. 

89. State V. Harris, 124 A. 602, 100 
N.J.Law 184, 1 N.J.Misc. 626. 

90. Ind.—Ford v. State, 14 N.E. 241, 
112 Ind. 373. 

Mo.—State v. Crawford, 12 S.W. 364, 
99 Mo. 74. 

5 C.J. p 573 note 27. 
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burned may be shown not only for the purpose of 
proving motive and malice, but also to connect 
accused with the commission of the offense-^i The 
property threatened by accused need not be the 
particular property burned but may be adjacent 
property,92 and where accused had threatened to 
burn the particular building, the fact that the own¬ 
ership of the building changed before the fire, 
while weakening the force of the evidence, does 
not render it inadmissible.93 upon this same prin¬ 
ciple evidence that accused had made threats 
against the son of the prosecuting witness who 
lived part of the time in the house burned,®^ or 
against the son and grandson of the prosecuting 
witness,95 is admissible; but a threat against an 
attorney of the owner is not admissible, at least 
where it was clearly shown that it was directed 
against the attorney personally and not the client.95 

The competency of the testimony of threats is 
not affected by a considerable lapse of time inter¬ 
vening between their making and the burning,9 7 
or that the threats were general, vague, or indi- 
rect,98 since such factors affect the weight of the 
testimony and not its competency. 

However it has been held, although not from 
the point of view of time, that the threats may be 
too remote and indefinite to be '^tortured into the 
semblance of a showing of motive for the commis¬ 


§ 33 

sion of the crime charged, ^'59 and evidence of 
threats of a third person to bum the property is 
inadmissible as being mere hearsay.^ 

Where accused is charged with having procured 
another to commit the burning charged, evidence 
that he did so by the means of threats is admissible 
although the word '"threat” is not found in the 
statute and was not used in the information.2 
Evidence of a threat made after the fire is not 
admissible.2 

Burning to defraud insurer. Where accused was 
charged with burning his own property to defraud 
the insurer thereof, evidence of threats by other 
persons against accused, although tending to show 
that possibly others had a motive to burn the prop¬ 
erty, is inadmissible where the persons making the 
threats were not identified or shown in any way to 
be connected with the burning.'* 

Prior relations. Similarly it may be shown, in 
order to prove motive or malice, that ill feeling or 
unfriendly relations existed between accused and 
the owner or occupant of the building 5 or between 
accused and insurer thereof; 5 or between the fam¬ 
ily of accused and the owner or occupant; or 
the families of both; ^ or between the owner or 
occupant and a person jointly indicted with de¬ 
fendant ;9 or betw^een accused and one who had 


91. Ala.—Gamble v. State, 99 So. 

662, 19 Ala.App. 590—Cunning¬ 

ham y. State, 69 So. 982, 14 Ala. 
App. 1—Savage v. State, 68 So. 
498, 12 Ala.App. 116. 

Ga.—Harris y. State, 88 S.E. 121, 17 
Ga.App. 723. 

Mo.—State v. Adkins, 222 S.W. 431. 

5 C.J. p 573 notes 28, 30. 
Admissibility of evidence tending to 
explain threats made by accused 
see infra § 36. 

Weight to be given threats see in¬ 
fra § 38. 

92. Bond V. Commonwealth, 3 S.E. 
149, 83 Va. 681—5 C.J. p 673 note 
29. 

93. State V. Fenlason, 7 A. 385, 78 
Me. 495. 

94. Marsh v. State, 80 So. 171, 16 
Ala.App. 697, certiorari denied Ex 
parte Marsh, 83 So. 927, 203 Ala. 
699. 

95. State V. Thompson, 1 S.B. 921, 
97 N.C. 496. 

99. Clinton v. State, 47 So. 389, 56 
Fla. 37. 

97. Mass.—Commonwealth v, Quinn, 
23 N.B. 64, 160 Mass. 401—Com¬ 
monwealth V. Goodwin, T4 Gray 
55. 

Mich,—^People v. Eaton, 26 N.W. 

702, 59 Mich. 559. | 

5 C.J. p 573 note 31. J 


98. State v. Adkins, (Mo.) 222 S.W. 
431—5 C.J. p 573 note 33. 

99. Springs v. Commonwealth, 248 
SW. 535, 198 Ky. 258. 

Evidence of threat not admitted 
In a prosecution for wrongfully 
burning a barn, evidence that a 
month or more before the barn was 
burned accused, while talking about 
a raid previously made in the neigh¬ 
borhood, stated that if the parties 
who raided the neighbor were to 
treat him that way he would get 
even with them, was incompetent to 
show motive, even though thereafter 
the premises of defendant were 
raided and prosecuting witness, who 
was not a member of the previous 
raiding party, was delegated by the 
officer to guard a still taken there¬ 
from; it appearing that defendant 
thanked prosecuting witness for ad¬ 
vice given a member of his family 
on that occasion and remained on 
friendly terms with him.—Springs 
V. Commonwealth, 24$ S.W. 535, 198 
Ky. 258. 

Carlton v. People, 37 N.E. 244, 
160 Ill. 181, 41 Am.S.R. 346—5 C.J. 
p 679 note 8. 

2. State V. Lyda, 225 P. 55, 129 
Wash. 298. 

3. State V. Melick, 22 N.W. 895, 65 

Iowa 614. . 
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4. People V. Gentekos, 4 P.(2d) 964, 
118 Cal.App. 177. 

5. Ala,—^Hale v. State, 101 So. 774, 
20 Ala.App. 270, certiorari denied 
Ex parte Hale, 101 So. 775, 212 
Ala. 101—Gamble v. State, 99 So. 
662, 19 Ala.App. 590. 

Ill.—People V. Wolf, 165 N.E. 619, 
334 Ill. 218. 

5 C.J. p 573 note 35. 

The admissibility of evidence as to 
the existence of friendly relations 
between accused and the owner to 
establish want of motive see in¬ 
fra § 36. 

Prior assault 

Evidence that a woman who occu¬ 
pied the burned building had broken 
ofC illicit relations with accused and 
that he had assaulted her in an ef¬ 
fort to reinstate himself, is admis¬ 
sible to show malice and motive on 
the part of accused.—State v. Jack- 
son, (Mo.) 267 S.W. 855. 

9. People V. Gotshall, 82 N.W. 274, 
123 Mich. 474. 

7. Clinton v. State, 50 So. 580, 58 
Fla. 23—5 C.J. p 574 note 37. 

8. Hilger v. Commonwealth, 71 S. 
W.(2d) 9, 254 Ky. 117. 

9. Morgan v. State, 48 S.E. 238, 120 
Ga. 499—5 C.J. p 574 note 38. 
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)rop€rty stored in the building at the time of and 
)rior to the burning.^® The admissibility of such 
evidence is not affected by a lapse of time between 
:he acts of hostility and the commission of the of- 
Eense.^1 

It has been held admissible to show that accused 
[lad manifested ill will toward the inhabitants of 
the town in which the burned building was situ¬ 
ated,^2 the court has refused to admit testimony 

merely tending to show that accused had manifest¬ 
ed ill will toward the agent of the owner,and 
evidence of a quarrel between accused, who owned 
the property at the time of the fire and a former 
coowner which caused their separation, is irrele¬ 
vant and inadmissible.^^ 

Although the contrary has also been held, ac¬ 
cording to some authority, it is improper to in¬ 
quire into the cause of the quarrel between the 
parties,or to show that the owner refused to rent 
property to accused because he had already leased 
iti7 

b. Preparation and Previous Attempts 

Testimony bearing on the question of preparation 
and previous attempts is admissible. 

Evidence bearing on accused's acts of prepara¬ 
tion or his possession of the means or instruments 
by which the fire was set is admissible.^s bear¬ 
ing on this question of preparation by accused, 
evidence is admissible which shows that he gave 
notice to move to a tenant of the building, six 
weeks before the fire and shortly after taking out 
insurance,or that he removed goods from the 


building shortly before it was burned, or, where 
the contention of the state is that accused planned 
to burn his house in order to collect the insurance 
thereon, that he moved out of the house a few 
days before the fire and that some furniture was 
later shipped to him and left in the house.^^ 

The fact that accused a few months before the 
burning had requested another to burn the build¬ 
ing is admissible in evidence,22 and where accused 
is charged with having procured another to com¬ 
mit the illegal burning charged, evidence that some¬ 
time previous he had attempted to hire such other 
to burn the property is admissible although such 
attempt was unsuccessful and the actual burning 
was induced by threats.22 

Burning with intent to defraud. In a prosecution 
for burning with intent to defraud insurer, evi¬ 
dence of the purchase of merchandise in setting up 
a manufacturing business in the plant which was 
subsequently burned may be admitted where the 
purchase was a part of the plan conceived by ac¬ 
cused to defraud insurer.24 

§ 34, - Identity, Presence, and Acts of 

Accused 

Proper evidence tending to Identify the accused as 
the malefactor, or evidence pertaining to his acts and 
whereabouts at or near the time of the fire, is admissi¬ 
ble. 

Evidence tending to identify accused as the male¬ 
factor is admissible.25 It is likewise proper to ad¬ 
mit evidence of accused's acts, conduct, and where¬ 
abouts at or near the time of the fire.26 For ex- 


10. state V. Emery, 7 A. 129, 69 
Vt. 84. 

11. Hudson V. State, 61 Ala. 333. 

12. State V. Millican, 74 S.E 107, 
158 N.C. 617. 

13. State V. Battle, 35 S.E, 624, 126 
N.C. 1036. 

14. State V. Bersch, 207 S.W. 809, 
276 Mo. 397. 

15. Specific testimony as to cause 
of quarrel permitted. 

In testifying as to the bitter feel¬ 
ing between the family of ac¬ 
cused and that of the owner, it was 
held not to be prejudicial error if 
it was error at all, for the owner 
to go into detail as to the specific ! 
acts and circumstances out of which 
the ill feeling grew, as that the 
owner's father’s barn was burned 
two months before the burning of 
the owner’s barn for which accused 
was on trial, or that some member 
of acciised’s family shot at the fa¬ 
ther of the owner.—Hilger v. Com¬ 
monwealth, 71 S.W.(2d) 9, 254 Ky. 
117. 


16. State V. Hannett, 54 Vt 83. 

17. Simpson v. State, 20 So. 672, 
111 Ala. 6. 

18. State V. Berkowitz, 29 S.W. (2d) 
150, 326 Mo. 519—5 C.J. p 575 note 
53. 

Deductions from evidence too remote 
Where there was evidence that 
two young men just before the fire 
had purchased blue gasolene in the 
container found on the premises 
where the fire started, and that the 
container, at the time of the pur¬ 
chase, was put into the automobile 
on the floor behind the front seat, 
evidence that ten days after the 
fire the felt pad in the rear of the 
accused’s automobile showed a blue 
coloring similar to that in the gaso¬ 
lene is inadmissible without further 
proof that such was the condition of 
the car at the time of the fire or im¬ 
mediately thereafter.—^Parlton v. U. 
S., 64 App.D.a 169, 75 E.(2d) 772. 

19. State V. Berkowitz, 29 S.W. (2d) 
150, 325 Mo. 519. 
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80. State v. Mann, 81 P, 661, 39 
Wash. 144—5 C.J. p 576 note 55. 

21. Patrick v. State, 92 So. 87, 18 
Ala.App. 335. 

22. Martin v. State, 28 Ala. 71. 

23. State V. Lyda, (Wash.) 225 P. 
55. 

24. State V, Kirschenbaum, 146 A. 
837, 109 Conn. 394. 

25. Pamiliarity with means used 
Where there was proof of the find¬ 
ing of a box with a partly burned 
candle surrounded by oily rags in 
the building burned, evidence that 
accused suggested a similar contriv¬ 
ance to a tenant living near the 
barn, and the getting of good insur¬ 
ance, was admissible.—Common¬ 
wealth V. Kosior, 182 N.E. 852, 280 
Mass. 418. 

26. Ga.—Quattlebaum v. State, 122 
S.E. .637, 32 Ga.App. 68. 

Pa.—Commonwealth v. Hubbard, 65 
Pa.Super. 213. 

5 C.J. p 575 note 52. 
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ample, evidence tending to place accused at the 
scene of the fire at, or near, the time it occurred, 
such as evidence that accused’s foot fitted the 
tracks found around the burned building,28 evi¬ 
dence of the similarity of the tracks made by the 
tires of accused’s automobile and those made by 
one parked near the building on the night of the 
fire,29 evidence of similarity of the tracks made by 
a horse around the burned premises and those of a 
horse used by accused on the night of the burn¬ 
ing,so or evidence of the witness’ unsuccessful at¬ 
tempt shortly after the fire to arouse some one 
at accused’s home, where accused and members of 
his family testified to being at the time,2i has been 
held to be admissible. On the other hand, it has 
been held that the fact that several days before 
the fire accused’s car was parked in front of the 
building burned, is immaterial and irrelevant, and 
that no presumption that accused was connected 
with the burning arises from such fact.22 

§ 35. -Incriminating Circumstances 

Evidence of incriminating circumstances tending to 
establish the corpus delicti or to connect the accused 
with the commission of the offense is properly admissi¬ 
ble. 

It is proper to admit evidence of incriminating 


§ 35 

circumstances tending to show that the fire was of 
incendiary origin and that accused was connected 
therewith.23 Accordingly, it is permissible to show 
that accused proposed to have the salvage from a 
former fire, along with additional material, placed 
in a manufacturing plant to be set up and burned,^^ 
that a paper torn from a catalogue in accused’s 
possession and found after the fire near the barn 
burned, was rolled up like a bottle stopper, and had 
the odor of kerosene on it,35 or that accused had 
possession of goods proved to have been in the 
building immediately before its burning.36 Where 
accused is being prosecuted for the burning of a 
building, by which an adjoining building was also 
burned, it is competent to prove any unusual so¬ 
licitousness on his part immediately preceding the 
fire with reference to the insurance on the stock 
of merchandise in such adjoining buildmg.37 

However, it is improper to admit evidence which 
not only does not tend in any way to connect ac¬ 
cused with the crime in question,38 but is also ir- 
relevant,32 or immaterial,or merely hearsay,^^ 
or argumentative in character.‘*2 

As already discussed in § 33 supra, evidence of 
threats made by accused against the person or 
property of prosecutor is admissible as tending to 


27.. Close proximity 

Testimony that accused was seen 
in close proximity to the building in 
question on the night of the fire a 
short time prior thereto, and that he 
left the building an hour or more 
before the fire was discovered, and 
went to his home some distance 
away, was competent to show op¬ 
portunity to commit the offense.— 
Brown v. State, 101 So. 224, 20 Ala. 
App. 178. 

28. Hale v. State, 101 So. 774, 20 
Ala.App. 270, certiorari denied Ex 
parte Hale, 101 So. 775, 212 Ala. 
101—5 C.J. p 575 note 52 [f]. 
Competency of tracks and footprints 
generally see Criminal Law § 616 
[16 C.J. p 548 note 57, p 549 note 
67]. 

Accused’s tracks identified 

Evidence by a witness that he 
saw accused make the particular 
tracks with which tracks around the 
burned structure were compared, is- 
admissible.—State v. Fain, 97 S.E. 
716, 177 N.C. 120. 

Tracks of women 

Where two women were accused, 
evidence that tracks around the 
burned structure were those of 
women, which led to the home of 
accused, is admissible.—Gamble v. 
State, 99 So. 662, 19 Ala.App. 590. 
28. State v. Young, 122 S.E. 667, 187 
H.C. 698. 


Tracks of sleigh 

Evidence that a sleigh used by de¬ 
fendant fitted exactly into tracks in 
the snow by the side of the road 
where a sleigh had been turned 
around has been held admissible, 
there being evidence tending to show 
that defendant was there with the 
sleigh,—State v. Ward, 17 A. 483, 61 
Vt. 153. 

30. Commonwealth v, Hubbard, 65 
Pa.Super. 213—5 C.J. p 575 note 52 
[f] (3). 

31. Black V. State, (Tex.Cr.) 59 S. 
W.(2d) 168. 

32. Morris v. State, 149 So. 359, 25 
Ala. App. 494. 

33. Ala.—^Morris v. State, 142 So. 
592, 25 Ala.App. 156. 

N.J.—State V. Morris, 121 A. 290, 98 
N.J.Law 621, affirmed 124 A. 926, 
99 N.J.Law 526. 

5 C.J, p 575 note 51. 

Admissibility of evidence of other 
fires see supra § 30. 

XSaU box card 

Where the state contended that 
both defendants lived at the build¬ 
ing burned, a card on the mail box 
on the premises containing the 
names of both is admissible.—^Peo¬ 
ple V. Gilyard, 25 P.(2d) 36, 134 Cal. 
App. 184. 

Principal at accused’s house 

Where accused was prosecuted for 
burning his own house, evidence 
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that an alleged party to the arson 
spent the fore part of the night of 
the burning at accused’s house is 
admissible, in view of the state’s 
contention that such party removed 
personal property belonging to ac¬ 
cused from the house during the 
latter part of the night and about 
the time of the fire.—^Fisher v. State, 
270 S.W. 867, 99 Tex.Cr. 522. 

34. State V. Kirschenbaum, 146 A. 
837, 109 Conn. 394. 

35. State v. Fain, 97 S.E. 716, 177 
N.C. 120. 

36. State V. McLain, 86 P. 390, 43 
Wash. 267, 10 Ann.Cas. 321—5 C.J. 
p 576 note 54. 

37. Cobb V. State, 100 So. 463, 20 
Ala.App. 3, certiorari denied Ex 
parte State ex rel. Attorney Gen¬ 
eral. 100 So. 466, 211 Ala. 320. 

38. McClary v. State, (Tex.Cr.) 165 
S.W. 572—5 C.J. p 576 note 56. 

39. Commonwealth v. Cooper, 162 N. 
B. 729, 264 Mass. 368—5 C.J. p 576 
note 57. 

40. Johnson v. State, 55 So. 445, 1 
Ala. App. 151, 

41. N.T.—People v. Smith, 56 N.B. 
1001, 162 N.T. 620, reversing 55 
N.T.S. 932, 37 App.Div. 280. 

Tex.—Chumley v. State, 20 Tex.App. 
547. 

42. Bluman v. State, 21 S.W. 1027, 
26 S.W. 75. 33 Tex,Cr. 43. 
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:onnect accused with the commission of the of- 
Fense. 

In a prosecution for burning with intent to de- 
fraud insurer, proof of the witness' attempt, acting 
IS accused's accomplice to procure additional in¬ 
surance on the stock intended to be burned is ad- 
missible.^3 

§ 36. -Matters of Defense 

Evidence for the accused tending to explain Incrim¬ 
inating circumstances against him, or tending to con¬ 
nect and charge someone other than himself with the 
burning, or tending to establish lack of motive on his 
part, is admissible. 

It is competent for accused to prove any fact 
which may tend to explain or answer any incrimi¬ 
nating evidence against him.^^ Thus, where evi¬ 
dence of threats has been introduced by the state, 
accused is entitled to explain by evidence that his 
threats related to legal or other innocent redress.'^^ 
He is likewise entitled to introduce evidence tend¬ 
ing to show that the fire was accidental,^® or that 
another committed the crime with which he is 
charged,^7 it being held in the latter case, however, 
that the proof must connect such third person with 
the perpetration of some act entericig into the 
crime itself,^8 and that this cannot T)e done by 
evidence that the owner of the building was on 
bad terms with third persons,^® or had accused a 
third person,®® or by admissions or confessions of 
a third person not under oath, which are only hear¬ 
say.®^ It has also been held that accused may 
show that others had a like motive for committing 
the crime,®2 but that after the introduction of such 
evidence accused is not entitled to give the names 
of such persons.®® Evidence of other incendiary 
fires in the town after accused was imprisoned is 
likewise inadmissible,®^ 


The existence of friendly relations between ac¬ 
cused and the owner of the building, without ref¬ 
erence to the time at which such feelings were en¬ 
tertained, cannot be shown to establish want of mo¬ 
tive.®® 

Burning with intent to defraud insurer. Con¬ 
versely to the rule stated in § 31 supra, that the 
state, in order to show motive on the part of ac¬ 
cused to commit the crime of burning property 
with the intent to defraud insurer thereof, may 
introduce evidence of accused's financial embarrass¬ 
ment, accused, in his defense, in order to show lack 
of motive may prove that he was in good financial 
condition and not in need of money.®® Further^ 
the fact that accused, charged with having burned 
a building with intent to defraud the insurers and 
with having procured another to do so, had no valid 
contract insuring his own equity in the property, 
may be considered by the jury as bearing on the 
improbability that he would cause the fire to be set.®^ 

§ 37. -Rebuttal 

Material evidence to rebut evidence offered by the 
state is admissible. 

The accused may introduce evidence to rebut the 
state's theory of motive,®® or evidence tending to 
show that the property was not overinsured,®® such 
as evidence tending to repel the motive to collect 
insurance.®® Evidence to rebut the state's evidence 
of ownership of the building as laid is likewise ad- 
missible.®! 

Where on a trial for arson evidence for the state 
has been admitted tending to show that accused, 
on the night of the fire in question, burned another 
building in the neighborhood, it is error to exclude 
the record of the acquittal of accused on the charge 
of burning such other building.®^ Evidence tend- 


43- state v. Kirschenbaum, 146 A. 
837. 109 Conn. 394. 

44. Gardner v. Commonwealth, 289 
S.W. 1087, 217 Ky, 513—5 C-J. p 
578 note 1. 

45- Mass.—Commonwealth v. Allen, 
128 Mass. 46, 35 Am.It 356. 
W.Va.—Gre^g v. State, 3 W.Va. 705. 
5 C.jr. p 579 note 11. 

46^ Cal.—^People v. Fournier, 47 P. 

1014, 5 Cal.Unrep.Cas. 620. 

Iowa.—State v. Delaney, 61 N.W. 
189, 92 Iowa 467. 

Mich.—^Hamilton v. People, 29 Mich. 
173. 

5 C.J. p 578 note 2. 

417- Ill.—Carlton v. People, 37 N.B. 

244, 150 Ill, 181, 41 Am.S.H. 346. 
Tenn.—^Hensley v. State, 9 Humphr. 
243. 

6 C.J. p 578 note i 


48- Carlton v. People, 37 N.B. 244, 
150 Ill. 181, 41 Am.S.R. 346—6 0 , 
J. p 579 note 4. 

49. Shifflet V. Commonwealth, 14 
Gratt.(55 Ya.) 652. 

50. State V. McLain, 86 P. 390, 43 
Wash. 267, 10 Ann.Cas. 321. 

51. Carlton v. People, 37 N.B. 244, 
150 Ill. 181, 41 Am.S.R. 846. 

52- People V. Fournier, 47 P. 1014, 
5 CahUnrep.Cas. 620. 

53. Hudson v. State, 61 Ala. 333. 

54. State V. Millican, 74 S.E. 107, 
158 N.C. 617. 

65. Pa.—Com. V. Cornelly, 7 Pa. Su¬ 
per. 77, 42 Wkly.N.C. 34. 

Tex.—Moore y. State, 103 S.W. 188, 
61 Tex.Cr. 468. ] 

6 C.J. p 679 note 12. 


56. Commonwealth v. Cooper, 162 
N.E. 729, 264 Mass. 368. 

67. Commonwealth v. Kaplan, ISO 
N.B. 485, 238 Mass. 250. 

58. Fulton V. State, 58 Ga. 224. See- 
People V. Cassidy, 14 N.Y.S. 349„ 
60 Hun 679, affirmed 30 N.B. 1003„ 
133 N.T. 612. 

59. State v. Harvey, 106 N.W. 938„ 
130 Iowa 394—5 C.J. p 579 note- 
10 [bj. 

60. People V. Mix, 112 N.W. 907, 149- 
Mich. 260, 12 Ann.Cas. 393—^5 

p 579 note 10. 

61. State V. Watson, 63 Me. 128-— 
5 C.J. p 679 note 16. 

62. Mitchell V. State, 37 So, 76, 140' 
Ala. 118, 103 Am.S.R. 17, 
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ing to rebut an insinuation that another party was 
the incendiary is likewise admissible.®^ 

Where evidence is given tending to connect ac¬ 
cused, by means of tracks found near the fire, with 
the crime, it is error to exclude rebutting evidence 
of the identity of the tracks.®^ 

Evidence which is clearly immaterial is, of 
course, not admissible in rebuttal.®^ 

§ 38* Weight and Sufficiency of Evidence 
a» In general 
b. Complicity of accused 

a. In General 

To warrant a conviction, the state must establish 
the guilt of accused beyond a reasonable doubt. 

In accordance with the general criminal-law 
rule, it is essential to a conviction for arson, at¬ 
tempt of arson, or burning with intent to defraud, 
that the evidence establish all the elements of the 
offense beyond a reasonable doubt.®® It is rec¬ 
ognized by the courts that, because of tb^ir very 
nature, arson or related crimes of illegal burning 
-can seldom be established by direct and positive 


testimony of witnesses who actually saw the fire 
set,®*^ and, accordingly, a conviction may be had 
on circumstantial evidence, but the circumstances 
relied upon must be clearly and unequivocably 
proved, and be consistent with each other and with 
the hypothesis that accused is guilty, and inconsist¬ 
ent with the hypothesis that he is innocent and with 
every other rational hypothesis except that of 
guilt®® The exclusion of every possible theory 
other than that of guilt is not required, as long 
as every other rational hypothesis is excluded.®® 
As in the prosecution of crimes generally, no gen¬ 
eral rule, other than the type just given, can be 
laid down as to the quantity of circumstantial evi¬ 
dence which in any given case of arson or other 
illegal burning will suffice.'^® 

Evidence, which might support a charge for the 
crime of burning with the intent to defraud the 
insurers of the property, will not support a charge 
of arson without showing of additional facts from 
which the willfulness and maliciousness of the act 
of setting fire can be implied, the fact that it would 
make possible the collection of an insurance pol¬ 
icy being alone insufficient.'^^ Reference is made 
in the notes below to cases in which the evidence 


^€3. Dame v. State, 89 S.W.(2d) 610, 
191 Ark. 1107. 

'64. State v. Melick, 22 N.W. 895, 65 
Iowa 614. 

«65. Commonwealth v. Haddad, 145 
N.E. 561, 250 Mass. 391—5 C.J. p 
579 note 13. 

Svidence of value 

Evidence to rebut previous testi¬ 
mony as to value of property is 
properly excluded where there is no 
showing that the property was in 
the same condition, when examined 
•by the witness offering the evidence, 
;as it was at the time of the fire.— 
State V. Horr, 221 P. 867, 63 Utah 22, 

TUTonpayment of taxes 

Where the state, as bearing on 
-motive, proves that accused, prose- 
-cuted for burning property with in¬ 
tent to collect insurance thereon, 
-did not pay his taxes and was heav¬ 
ily in debt to the state, proof by ac¬ 
cused that the assessments for the 
years of nonpayment were higher 
than those for previous years is im¬ 
material.—Commonwealth v. Had¬ 
dad, 145 N.B. 561, 250 Mass. 391. 

66. Iowa.—State v. Cristani, 185 N. 

W. Ill, 192 Iowa 615. 

Minn.—State v. McCauley, 156 N.W. 

280, 132 Minn. 225. 

Pa.—Commonwealth v. Smith, 170 A. 

331, 111 Pa.Super. 363. 

. 5 C.J. p 580 note 16. 


67. Cal.—People v. Lejkojes, 192 P. 
160, 48 Cal.App. 654. 

Mo.—State v. Jackson, 267 S.W. 855. 
Wyo.—State v. Wenger, 38 P.(2d) 
339, 47 Wyo. 401. 

68. Cal.—^People v. Stark, (App.) 60 
P.(2d) 595—^People v. Kneiling, 15 
P,(2d) 561, 127 Cal.App. 151. 

Ga.—Wilborn v. State, 113 S.E. 54, 
28 Ga.App. 748—Hill v. State, 110 
S.E. 629, 27 Ga.App. 611—Sutton 

V. State, 88 S.E. 122, 587, 17 Ga. 
App. 713. 

Ky,—Wolf V. Commonwealth, 283 S. 

W. 385, 214 Ky. 544. 

Mo.—State v. Blankenship, 50 S.W. 

(2d) 1024, 330 Mo. 792. 

Mont—State v. Bennett, 199 P. 276, 
60 Mont. 355. 

Okl.—Williams v. State, 205 P. 772, 
21 OkLCr. 161—De Bose v. State, 
197 P. 176, 18 OkLCr. 549. 

Or.—State v. Director, 227 P. 298, 
113 Or. 74, reversed 231 P. 191, 113 
Or. 74. 

S.D.—«tate V. Giflen, 267 N.W. 229. 
Tex.—^Wilson v. State, 43 S.W.(2d) 
110, 118 Tex.Cr. 25. 

Wash.—State v. Nichols, 255 P. 89, 
143 Wash, 221. 

■^yo.—State V. Wenger, 38 P.(2d) 
339, 47 Wyo. 401. 

5 C.J. P 580 note 17. 

Ciroxunstantial evidence! as a ba¬ 
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sis for conviction for arson, must 
conclusively prove the fact that the 
crime has been perpetrated, and that 
accused is the guilty party.—Stine 
V. Commonwealth, 174 S.B. 758, 162 
Va. 856. 

Proof to “moral certainty,”—Com¬ 
monwealth V. Pogach, (Pa.Super.) 
180 A. 126, 129—Commonwealth v. 
Bone, 64 Pa. Super. 44. 

Presence of third party 
Under a statute requiring, for the 
highest degree of the offense, the 
presence in the building at the time 
of the burning of a nonparticipating 
party, where only accused or his 
wife could have been in the building 
at that time, evidence pointing no 
more strongly to accused than to 
his wife is insufficient to convict, 
for such degree.—^People v, Abrams, 
162 P. 395, 174 Cal. 172. 

€6. Militello V. People, 37 P.(2d) 
527, 95 Colo. 519. 

70. Pa.—Commonwealth v. Bone, 64 
Pa.Super. 44, quoted in Common¬ 
wealth V. Payne, 168 A. 510, 110 
Pa.Super. 367. 

Wash.—State v. Nichols, 256 P. 89, 
143 Wash. 221. 

71. Love V. State, 144 So. 843, 107 
Fla. 376. 
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\ras held to be sufficient to support conviction^® ] Further, reference is made in notes below to cases 


r2. Svidence held sniacieut to sup¬ 
port conviction 

(1) For arson or related burnings 
excluding the crime of burning with 
intent to defraud. 

Ua.—^Morris v. State, 142 So. 592, 25 
Ala.App. 156. 

A.rk.—^Duke v. State, 38 S.TV. (2d) 
764, 183 Ark. 1153--Pritchett v. 
State, 254 S.W. 544, 160 Ark. 233 
—Turner v. State, 244 S.W. 727, 
155 Ark. 443—^IVIcEachern v. State, 
224 S.W. 447, 144 Ark. 598—Shuf- 
field V. State, 179 S.W. 650, 120 
Ark. 458. 

Cal.—^People v. Perlin, 265 P. 230, 
203 Cal. 687—^People v. Stark, 
(App.) 60 P.(2d) 595—^People v. 
Weinberg, 42 P.(2d) 339, 5 Cal. 
App.(2d) 191—^People v. Conlon, 32 
P.(2d) 990. 138 CaLApp. 576—Peo¬ 
ple V. Gilyard, 25 P.(2d) 35, 134 
CaLApp. 184—^People v. Kneiling, 
15 P.(2d) 561, 127 CaLApp. 151— 
People V. Patello, 13 P.(2d) 1068, 
125 CaLApp. 480—People v. Fer¬ 
guson, 12 P.(2d) 158, 124 CaLApp. 
221, hearing denied 12 P.(2d) 960, 
124 CaLApp. 221—People .v. Reid, 
251 P. 219, 80 CaLApp. 77—^People 
V. Morhar, 248 P. 975, 78 CaLApp. 
380—^People v. Roganovich, 246 P. 
132, 77 CaLApp. 158—People v. 

Walden, 243 P. 25, 75 CaLApp. 565 
—People V. Kady, 214 P. 293, 60 
CaLApp. 661—^People v. Hurst, 207 
P. 499, 57 CaLApp. 473—People v. 
Lejkojes, 192 P. 160, 48 CaLApp. 
654. 

Conn.—State v. Gudones, 185 A. 414, 
121 Conn. 704—State v. Zack, 145 
A. 24, 109 Conn. 29—State v. Fein- 
herg, 134 A. 228, 105 Conn. 115. 
Ga.—^Bluestein v. State, 178 S.E. 423, 
50 Ga.App. 580. 

Ill.__People V. Oliif, 197 N.E. 777, 
361 Ill. 237—People v. Garamony, 
194 N.E. 320, 359 Ill. 210—^People 

V. Vozel, 178 N.E. 473, 346 Ill. 209 
—^People v. Damico, 141 N.E. 374, 
309 Ill. 577. 

Ind.—^Kozakovich v. State, 197 N.E. 
917—Ogle V. State, 127 N.E. 547, 
193 Ind. 187. 

Iowa.—State v. Gates, 197 N.W. 908, 
197 Iowa 777—State v. Burgor, 62 
N.W. 696, 94 Iowa 33. 

Kan.—State v. Morozzo, 58 P.(2d) 
1X14, 144 Kan. 179. 

Ky.—^Alsept V. Commonwealth, 42 S. 

W. (2d) 517, 240 Ky. 395—Pettijohn 
V. Commonwealth, 34 S.W.(2d) 730, 
237 Ky. 18—Jones v. Common¬ 
wealth, 5 S.W.(2d) 881, 224 Ky. 
124—Gk)odwin v. Commonwealth, 
283 S.W. 420, 214 Ky. 422—Wolf 
V. Commonwealth, 283 S.W. 385, 
214 Ky. 544—^Alleh v. Common¬ 
wealth, 196 S.W. 160, 176 Ky. 475. 

Mass.—Commonwealth v. Sokerelis, 
150 N.E. 197, 254 Mass. 454. 

Mich.—^People v. Porter, 257 N.W. 
705, 269 Mich. 284, 


Minn.—State v. McTague, 252 N.W. 
446, 190 Minn. 449—State v. Gold¬ 
en, 217 N.W. 489, 173 Minn. 420— 
State V. Pothakos, 212 N.W. 598, 
170 Minn. 400—State v. Rosen- 
wieg, 210 N.W. 403, 168 Minn. 459 
—State V. Korsch, 210 N.W. 10, 
168 Minn. 354—State v. Fredeen, 
208 N.W. 653, 167 Minn. 234—State 
V. Tuomi, 208 N.W. 528, 167 Minn. 
74—State v. Goldman, 207 N.W. 
627, 166 Minn. 292—State v. Ahlfs, 
204 N.W. 564, 164 Minn. 110—State 
V. Witt, 200 N.W. 933, 161 Minn. 96 
—State V. Burnstein, 196 N.W. 930, 
158 Minn. 122—State v. Rosen, 193 
N.W. 594, 155 Minn. 412. 

Miss.—Whittaker v. State, 142 So. 
474. 

Mo.—State v. Dawrence, 71 S.W.(2d) 
740—State v. Berkowitz, 29 S.W. 
(2d) 150, 325 Mo. 519—State v. 
Dworkin, 271 S.W. 477, 307 Mo. 487 
—State V. Myer, 168 S.W. 717, 259 
Mo. 306. 

Neb.—Biddick v. State, 205 N.W. 572, 
113 Neb. 851. 

N.H.—State v. Demos, 125 A. 426, 81 
N.H. 318. 

N.T.—People v. Ales, 160 N.E. 895, 
247 N.T. 351, affirming 221 N.T.S. 
874, 220 App.Div. 743—People v. 
Viscio, 272 N.T.S. 213, 241 App.Div. 
499 —People v. Badger, 216 N.T.S. 
723, 217 App.Div. 424, affirmed 154 
N.E. 635, 243 N.T. 632. 

N.C.—State v. Freeman, 148 S.E. 450, 
197 N.C. 376—State v. Edmonds*, 
117 S.E, 23, 185 N.C. 721—State v. 
Brown, 108 S.E. 349, 182 N.C. 761 
—State V. Palmer, 101 S.E. 506, 
178 N.C. 822. 

Okl,—^Neary v. State, 1 P.(2d) 819, 
52 OkLCr. 7—^Reece v. State, 251 
P. 506, 36 OkLCr. 27. 

Pa.—Commonwealth v. Russella, (Su¬ 
per.) 177 A. 506—Commonwealth 

V. Buti, 173 A. 890, 113 Pa.Super. 
385—Commonwealth v. Habecker, 
173 A. 831, 113 Pa.Super. 335— 
Commonwealth v. Skwortzo, 173 A. 
480, 113 Pa.Super. 345—Common¬ 
wealth V. Perdikakis, 173 A. 472, 
113 Pa.Super. 320. 

Tex.—^Lyons v. State, (Cr.) 77 S.W. 
(2d) 227—Webb v. State, (Cr.) 75 
S.W.(2d) 109—^Ingram v. State, 

(Cr.) 61 S.W.(2d) 101—Black v. 
State, (Cr.) 59 S.W. (2d) 168— 

Chamberlain v. State, (Cr.) 58 S. 

W. (2d) 93—Haire v. State, 39 S. 
W.(2d) 70, 118 Tex.Cr. 16—^Pretre 
V. State, 17 S.W. (2d) 42. 112 Tex. 
Cr. 459—Williams v. State, 3 S.W. 
(2d) 88, 109 Tex.Cr. 124—^Fisher v. 
State, 270 S.W. 857, 99 Tex.Cr. 622. 

Wash.—State v. Lowenthal, 48 P.(2d) 
909, 183 Wash. 14—State v. Des- 
pain, 278 P. 173, 152 Wash. 488— 
State V. Snyder, 263 P. 180, 146 
Wash. 391—State v. Nichols, 255 P. 
89, 143 Wash. 221. 
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Wis.—Rohlfs V. State, 231 N.W. 266, 
202 Wis. 54. 

Wyo.—State v, Wenger, 38 P.(2d) 
339, 47 Wyo. 401. 

5 C.J. p 580 notes 16 [b], 17 [b]. 

(2) For attempted arson. 

Ga.—Maner v. State, 165 S.E. 305, 45 
Ga.App. 594—Maner v. State, 159 
S.E. 902, 43 Ga.App. 772. 

Kan.—State v. Shaw, 196 P. 1100, 108 
Kan. 781. 

Mass.—Commonwealth v. Mehales, 
188 N.E. 261, 284 Mass. 412—Com¬ 
monwealth v. Cooper, 162 N.E. 729, 
264 Mass. $68—Commonwealth v. 
Slocomb, 157 N.E. 350, 260 Mass. 
288. 

Pa.—Commonwealth v. Friedman, 100“ 
Pa.Super. 164—Commonwealth v. 
Sonis, 81 Pa.Super. 205. 

Tex.—^Daniels v. State, 35 S.W.(2d> 
730. 117 Tex.Cr. 18. 

(3) For burning with intent to de¬ 
fraud. 

Ark.—^McMillan v. State, 271 S.W. 
461, 168 Ark. 1167. 

Cal.—People v. Ferlin, 265 P. 230, 208 
CaL 687—^People v. Gilyard, 25 P. 
(2d) 35, 134 CaLApp. 184—People 
V. Kneiling, 15 P.(2d) 561, 127 CaL 
App. 151—^People v. Patello, 13 P. 
(2d) 1068, 125 CaLApp. 480—Peo¬ 
ple V. Stern, 270 P. 706, 94 CaLApp^ 
85—^People v. Kasparoft, 270 P. 
398, 94 CaLApp. 7—^People v. Mor¬ 
har, 248 P. 975, 78 CaLApp. 380— 
People V. Hurst, 207 P. 499, 57 CaL 
App. 473. 

Colo.—Militello v. People, 37 P.(2d) 
527, 95 Colo. 519. 

Conn.—State v. Kirschenbaum, 146 A- 
837, 109 Conn. 394. 

Ill._People V. Rees, 109 N.E. 473, 268 
Ill. 585. 

Kan.—State v. Hanks, 165 P. 865, 101 
Kan. 200. 

Mass.—Commonwealth v. Cooper, 162 
N.E. 729, 264 Mass. 368. 

Minn.—State v. Ettenberg, 176 N.W. 
171, 146 Minn. 39. 

Mo.—State v. Bersch, 207 S.W. 809^ 
276 Mo. 397. 

Neb.—Salistean v. State, 215 N.W. 

107, 115 Neb. 838, 53 A.L.R. 1057. 
N.C.—State v. Moses, 176 S.E. 267. 
207 N.C. 139. 

Okl.—Balthrop v. State, (Cr.) 54 P. 
(2d) 407. 

Pa.—Commonwealth v. Benjamin, 100* 
Pa, Super. 505. 

Va.—^Heller v. Commonwealth, 119 S. 
E. 69, 137 Va. 782. 

(4) For causing to be burned, or 
aiding, counseling or procuring burn¬ 
ing. 

Minn.—State v. Lynch, 257 N.W. 278. 
Miss.—^Byrd v. State, 143 So. 852, 165 
Miss. 30. 

Pa.—Commonwealth v. Pulemena, 178 
A. 462, 113 Pa.Super. 430—Com¬ 
monwealth V, Smith, 170 A. 331, 111 
Pa.Super. 363. 
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where evidence was held insufficient^^ to support 

a conviction.74 

Corpus delicti. The rules just set out as to the 
weight and sufficiency of the evidence apply to 
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proof of the corpus delicti; and the elements of 
the corpus delicti must be established beyond a rea¬ 
sonable doubtJ® The proof, as in the case of other 
crimes,77 may consist of circumstantial evidence,7* 


Tenn.—Solomon v. State, 76 S.W.(2d) 
331, 168 Tenn. 180. 

Tex.—Lytle v. State, (Cr.) 95 S.W. 
(2d) 391. 

Va.—Heller v. Commonwealth, supra. 

(5) Of being accessory before the 
fact—Stroud v. State, 283 S.W. 372. 
170 Ark. 1194—^Parmer v. Common- I ^ 
wealth, 292 S.W. 484, 219 Ky. 28— | 
Scott V. State, 248 N.W. 473, 211 Wis. 
548. 

Sxridence held to show setting of fire 
Where the evidence for the state 
disclosed that the accused was seen 
to have struck a match to set fire to 
a piece of paper and to have thrown 
it on the ground by a building used 
as a post office, and that a flame im¬ 
mediately burst forth, that a few 
minutes thereafter flames were ex¬ 
tinguished from the ground and off a 
few planks on the building, and that 
the odor of gasoline or kerosene was 
prevalent at the place of the fire, 
such evidence showed an actual set¬ 
ting fire to the building.—Goodson v. 
State, (Ga.App.) 176 S.E. 916. 

73, Svidence held insnflLcient to 
support conviction 
(1) For arson or related burnings, 
excluding the crime of burning with 
intent to defraud. 

Cal.—-People v. Walden, 243 P. 25, 75 
Cal.App. 565. 

Ga.—^Pyant v. State, 167 S.E. 922, 46 
Ga.App. 490—Williams v. State, 86 
S.E. 734, 17 GaJLpp. 316. 

Ill.—People v. Alward, 188 N.E. 425, 

354 Ill. 357—^People v. Hudson, 173 
N.E. 278, 341 Ill. 187. 

Ind.—Dowty v. State, 179 N.E. 720, 

203 Ind. 228—-Williams v. State, 

169 N.E. 698, 90 Ind,App. 667. 

Ky.—Crabtree v. Commonwealth, 86 
S.W. (2d) SOI, 260 Ky. 575—Short 
V. Commonwealth, 66 S.W. (2d) 33, 

251 Ky. 819—Springs v. Common¬ 
wealth, 248 S.W. 535, 198 Ky. 258. 
Miss.—Rutledge v. State, 157 So. 907 
—^Holloman v. State, 117 So. 632, 

< 151 Miss. 202. 

Mo.—State v. Freyer, 48 S.W. (2d) 

894, 330 Mo. 62. 

N.T.—^People V. Dragone, 229 N.T.S. 

265, 223 App.Div. 529—People v. 
Whitlock, 171 N.T.S. 109, 183 App. 
Liv. 482, 36 N.T.Cr. 524. 

Okl.—Weaver v. State, (Cr.) 53 P. 
(2d) 696—Scott V. State, 278 P. 393, 

43 Okl.Cr. 232. 

Pa.—Commonwealth v. Russella, 

(Super.) 177 A. 606—Common¬ 
wealth V. Pane, 168 A. 510, 110 Pa. 
Super. 367—Commonwealth v. Kap- 
salis, 9 Pa.Dist. & Co. 252. 

Tex.—Pozil v. State, 283 S.W. 846, 

104 Tex.Cr. 244—^Davis v. State, 265 


S.W. 386. 98 Tex.Cr. 232—Green v. 
State, 245 S.W. 912, 93 Tex.Cr. 144. 
Wash.—State v. Pfeuller, 9 P.(2d) 
785. 167 Wash. 485. 

Wis.—State v. Volk, 199 N.W. 151, 
184 Wis. 286—Bruno v. State, 177 
N.W. 610. 171 Wis. 490. 

C.J. p 580 notes 16 [c], 17 [c]. 

(2) For attempted arson.—Leggett 
V, State. (Ga.App.) 179 S.E. 844—Ivey 

V. State, 110 S.E. 324, 27 Ga.App. 
777—^Fannin v. State, (Tex.Cr.) 80 S. 

W. (2d) 992. 

(3) For burning with intent to de¬ 
fraud. 

Ill.—People V. Heep, 135 N.E. 64, 302 
Ill. 524. 

Iowa.—State v. Vandewater, 176 N. 
W. 883—State v. Albert, 157 N.W. 
727, 176 Iowa 164. 

Mo.—State v. Goldstein, 225 S.W. 
911. 

Pa.—Commonwealth v. Pogach, (Su¬ 
per.) 180 A. 126. 

S.D.—State v. Korth, 164 N.W. 93, 
39 S.D. 365, reversing 162 N.W. 144, 
38 S.D. 539. 

Va.—Stine v. Commonwealth, 174 S. 
E. 758, 162 Va, 856. 

(4) Of being accessory before the 
fact,—^Bass v. State, (Fla.) 163 So. 
485. 

74. Accused in different city 

In a prosecution for arson, evi¬ 
dence held insufficient to show that 
accused was in a different city when 
his building was burned.—Kline v. 
State, 184 S.W. 819, 27 Tex.Cr. 100. 

75. State V. McCauley, 156 N.W. 
280, 132 Minn. 225—5 GL p 580 
note 21. 

7& Iowa.—State v. Cristani, 185 N. 

W. Ill, 192 Iowa 615. 

Wyo.—State v. Wenger, 38 P.(2d) 
339, 47 Wyo. 401. 

Evidence held sufficient to establish 
the corpus delicti 

Ark.—Turner v. State, 244 S.W. 727, 
155 Ark. 443—^Adams v. State, 235 
S.W. 372, 149 Ark. 669. 

Cal.—^People v. Weinberg, 42 P.(2d) 
339, 5 Cal.App. (2d) 191—People v. 
Roganovich, 246 P. 132, 77 Cal. 
App. 158—^People v. Kady, 214 P. 
293, 60 Cal.App. 661—^People v. 
Morley, 97 P. 84, 8 Cal.App. 372. 

Ga.—^Braziel v. State, (App.) 180 S. 
E. 508—Sutton v. State, 38 S.B. 122, 
587, 17 Ga.App. 713. 

Ill.—^People V. Fitzpatrick, 194 N.E. 
545, 359 IlL 363—People v. Wolf, 
165 N.E, 619, 334 Ill. 218. 

Iowa.—State v. Henricksen, 243 N.W. 

521, 214 Iowa 1077. 

Ky.—^Meyers v. Commonwealth, 240 
S.W. 71, 194 Ky. 623. 
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Mass.—Commonwealth v. Sokorells, 
150 N.E. 197, 254 Mass. 454. 

Minn.—State v. Tuomi, 208 N.W. 528. 
167 Minn. 74. 

Miss.—Gipson v. State, 139 So. 868, 
162 Miss. 480. 

Mo.—State v. Jackson, 267 S.W. 855 
—State V. Cox, 175 S.W. 50, 264 
Mo. 408. 

N.J.—State V. Piscitelli, 187 A. 733, 
14 N.J.Misc. 775. 

Okl.—Rogers v. State, 48 P.(2d) 344, 
57 Okl.Cr. 294. 

Wyo.—State v. Wenger, 38 P.(2d) 
339, 47 Wyo. 401. 

5 C.J. p 580 note 21 [b]. 

Evidence held insufficient to estab¬ 
lish the corpus delicti 
Ala.—Carr v. State, 76 So. 413, 16 
Ala. App. 176. 

Ga.—Williams v. State, 117 S.E. 825, 
30 Ga.App. 255. 

Iowa.—State v. Cristani, 185 N.W. 
Ill, 192 Iowa 615. 

! Ky.—Crabtree v. Commonwealth, 86 
S.W.(2d) 301, 260 Ky. 575. 

Mich.—^People v. Lee, 204 N.W. 742, 
231 Mich. 60t 

Minn.—Stale v. Goldman, 207 N.W. 
627, 166 Minn. 292—State v. Mc¬ 
Cauley, 156 N.W. 280, 132 Minn. 
225. 

N.C.—State v. Church, 163 S.B. 874, 
202 N.C. 692. 

S.C.—State V. Brown, 88 S.E. 21, 103 
S.C. 437, L.R.A.1916D 1295. 

Tenn.—Copley v. State, 281 S.W. 460, 
153 Tenn. 189. 

Wis.—State v, Vollr, 199 N.W. 161, 
184 Wis. 286. 

77...Militello v. People, 37 P.(2d) 
527, 95 Colo. 519. 

78. Ala.—Cunningham v. State, 69 
So. 982, 14 Ala.App. 1. 

Ga.—^Hurt v. State, 88 S.E. 901, 18 
Ga.App. 10. 

Iowa.—State v. Gates, 197 N.W. 908, 
197 Iowa 777. 

Ky.—^Meyers v. Commonwealth, 240 
S.W. 71, 194 Ky. 623. 

Mich.—^Peterson v. Oceana Circuit 
Judge, 219 N.W. 934, 243 Mich. 215. 
Minn.—State v. McTague, 252 N.W. 
446—State v. McCauley, 156 N.W. 
280, 132 Minn. 225. 

Miss.—Raybom v. State, 76 So. 639, 
115 Miss. 730. 

Mo.—State v. Berkowitz, 29 S.W.(2d) 
150, 325 Mo. 519. 

Or.—State v. Director, 2^7 P. 298, 
113 Or. 74, reversed 231 P. 191, 113 
Or. 74. 

Pa.—Commonwealth v. Smith, 170 A. 
331. Ill Pa.Super. 363. 

“Clear proof as to the corpus de¬ 
licti in an arson case is always a 
difficult matter. The burning usually 
occurs in the darkness of night, when 
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provided die circumstances are sufficient in quan¬ 
tity and quality to exclude every other reasonable 
h 3 rpothesis save that of a willful and intentional 
burning, so as to rebut the presumption that the 
burning was of providential or accidental origin.79 

It is necessary that the corpus delicti be proved 
with particular clearness and certainty.^® Evi¬ 
dence that accused and also his wife in his pres¬ 
ence, without denial by him, said that accused did 
not set the fire, but that they knew who did, is 
insufficient proof of the corpus delicti,and the 
corpus delicti cannot be established by the conduct 
of bloodhounds in seeking out accused, although the 
animals were put on the trails of the supposed of- 

fenders.^2 

The facts and circumstances which tend to prove 


the corpus delicti are often interwoven and consid¬ 
ered with those which connect accused with the 
crime.^3 xhe foregoing rules as to weight and 
sufficiency apply to proof of venue.84 

b. Complicity of Accused 

The evidence must prove beyond a reasonabfe doubt 
that the accused was the incendiary. 

In addition to proof of the corpus delicti the evi- 
dence must be sufficient to prove beyond a reason¬ 
able doubt that accused was the incendiary, or par¬ 
ticipated in the burning to such an extent as to 
render him guilty as charged in the indictment.^^ 
Although the identity of accused may be established 
by circumstantial evidence,there must be some¬ 
thing more than evidence showing a remote con¬ 
nection between accused and the crime,^'^ or evi- 


the incendiary feels assured that 
there is no human eye who may see 
his hand apply the brand, and no hu¬ 
man ear to hear the fall of his foot¬ 
steps, as he stealthily approaches 
and retreats from the place of his 
criminality. Rarely has it happened 
that an eyewitness to the crime of 
arson could be produced. The pros¬ 
ecution in such case must depend, 
generally, on circumstantial evidence. 
That evidence is necessarily often of 
a negative character; that is, the 
criminal agency is shown by the ab¬ 
sence of circumstances, conditions, 
and surroundings indicating that the 
fire resulted from an accidental 
cause.”—State v, Edwards, 175 S.B. 
277, 278, 173 S.C. 161. 

70. Hurt V, State. 88 S.B. 901, 18 
Ga.App. 110. 

Presumption that burning was acci¬ 
dental see supra § 29. 

Circumstances conslsteiit with crime 
and accident 

In arson prosecution, the corpus 
delicti is proven where the circum¬ 
stances attending the loss are con¬ 
sistent with the crime, although they 
may also be consistent with the ac¬ 
cident.—Commonwealth y. Smith, 170 
A. 831, 111 Pa.Super. 363. 

80. Stine v. Commonwealth, 174 S.E. 
758, 162 Va. 856—^Brown v. Com¬ 
monwealth, 16 S.E. 250, 89 Va. 379. 

81. Copley V. State, 281 S.W. 460, 
153 Tenn. 189. 

88. State V. Brown, 88 S.E. 21, 103 
S.C. 437, L.R.A.1916D 1295. 

83. 111.—^People V. Fitspatrick, 194 
N.B. 545, 359 Ill. 363. 

Wyo.—State v. Wenger, 38 P.(2d) 
339, 47 Wyo. 401. 

6 C.J. p 580 note 22. 

”The circumstances relied upon to 
prove that the property was will¬ 
fully and maliciously burned are, as 
a rule, those which tend to connect 
the accused with the crime. That 
such circumstances may be consid¬ 


ered In proving the corpus delicti 
seems well settled.”—State v. Mill- 
meier, 72 N.W. 275, 277, 102 Iowa 
692. 

84. Ga.—Green v. State, 34 S.E. 563, 
110 Ga. 270. 

Tenn.—^Pike v. State, 8 Lea 577. 

85. Mo.—State v. Blankenship, 50 S. 
W.(2d) 1024, 330 Mo. 792—State 
V. Berkowitz, 29 S.W.(2d) 160, 325 
Mo. 519. 

Mont—State v. SiefC, 168 P. 524, 64 
Mont 166. 

Pa.—Commonwealth v. Bone, 64 Pa. 
Super. 44. 

W.Va.—State v. Campbell, 174 S.B. 
797. 

5 C.J. p 581 note 23. 

Accused intoxicated 
Evidence held sufficient to show 
that accused set fire to a building 
while he was voluntarily intoxicat¬ 
ed.—State V. Witham, (Mo.) 281 S.W. 
32. 

Attempt at arson 

Evidence that accused had an eq¬ 
uity in a vacant house which was 
overinsured, that officers watching 
the house detected accused leaving 
the house and found in the closet a 
candle, shown by the wick to have 
been burned, held upright in a snuff 
box around which was paper drip¬ 
ping with kerosene, that accused 
when caught had in his hand a tea¬ 
cup and spoon and in his hat the lid 
I of a snuff box which fitted the one 
the candle was in, was sufficient to 
justify the jury in concluding that 
accused attempted to bum the house 
in question.—^Daniels v. State, 35 S. 
W.(2d) 73 j 0, 117 TexCr. 18. 

88. People V. Fitzpatrick, 194 N.B. 

545, 359 Ill. 363. 

Svldeuce held sufficient 
Evidence that accused, In the pres¬ 
ence of his co-conspirator, who had 
confessed that he did the burning, 
had offered witness a bribe to bum 
the house the night before it was 
burned, and that after the burning 
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the following night the co-conspira¬ 
tor told witness that he did it, is suf¬ 
ficient to support a verdict of guilty 
as to accused.—State v. Sheline^ 
(Mo.) 225 S.W. 673. 

87. Commonwealth v. Bone, 64 Pa. 

Super. 44—5 C.J. p 681 note 24. 

CircTunstantial evidence held snffl. 
cient 

(1) Circumstantial evidence show¬ 
ing that accused occupied the build¬ 
ing, had insured the property therein, 
moved his family to the country 
shortly before the fire, sent away 
several boxes of personal belongings, 
was in the building a short time be¬ 
fore the fire was discovered and thus 
must have seen the prepared piles of 
excelsior and rubbish which proved 
the incendiary origin of the fire, 
was sufficient to support a convic¬ 
tion.—State V, Bennett 199 P. 276. 
60 Mont 355. 

(2) Where the circumstantial evi¬ 
dence disclosed that accused, charg¬ 
ed with the burning of his own home, 
had insurance on the home and on 
the furniture in It that a keg of tur¬ 
pentine was burning in the center of 
the room when the door was broken 
open, that the furniture was covered 
with turpentine, that thick automo¬ 
bile topping material had been tack¬ 
ed over the glass transoms and win¬ 
dows making it impossible to see the 
fire from the street before it got un¬ 
der way, and that the fire was dis¬ 
covered about an hour after accused 
left the house. It was sufficient to- 
support a conviction.—^Bluestein v. 
State, (Ga.App.) 178 S.E. 423. 

(3) Where the evidence showed; 
that accused, indicted for burning a 
store containing his overinsured per¬ 
sonal property, had an opportunity, 
motive, and the means for setting 
fire, and the evidence also showed the 
unusual presence and unusual opera¬ 
tions of accused about the store at a 
time in the evening after business 
hours, his presence with a stranger^ 
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dence that merely raises a suspicion of guilty con¬ 
nection.^^ 

The fact that a person charged with arson lied 
about his whereabouts on the night of the fire, 
while material and relevant in the corroboration of 
other incriminating facts and circumstances, has lit¬ 
tle probative value standing alone and as such is 
insufficient to support a conviction.89 Likewise 
evidence that accused shortly after the burning of 
the house, was in possession of goods stolen from 
the house is alone insufficient to sustain an arson 
conviction.St> 

Where accused is charged with burning his own 
property, his conduct during and immediately after 
the fire, his account of the fire and the reasons for 
his conduct, when unusual and contrary to ordi¬ 
nary behavior, may be highly indicative of guilt 
and when taken in connection with other incrimi¬ 
nating circumstances may be sufficient to warrant 
a conviction.^^ Thus evidence that the persons 
accused were present in their house when it was 
discovered to be on fire and were making no effort 
to extinguish the fire, together with evidence that 
inflammable materials, soaked with gasolene and oil 
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were found at several places in the house, is suffi¬ 
cient to sustain a conviction.^^ Likewise the fact 
that accused failed to notify the authorities of 
what he claimed to be a robbery and an attempt to 
bum his own residence is so at variance with com¬ 
mon experience as to negative his pretension and 
to implicate him criminally.^^ 

Proof of trailing by bloodhounds is alone insuffi¬ 
cient to convict, although it may be considered as 
one of the circumstances tending to connect ac¬ 
cused with the crime,and the additional cir¬ 
cumstance that accused failed to go to the fire or 
offer assistance, or that accused previous to the fire 
had made threats against the owner of the prop¬ 
erty, may likewise be insufficient to support a con¬ 
viction.® 5 

Where a motive and desire to have property de¬ 
stroyed by fire is shown, and a well-conceived plan 
to carry out the plan, and the house bums as a 
result of the plan, although not exactly in accord¬ 
ance with it, a conviction may be sustained.®® 

Tracks and footprints^ The tracks and foot¬ 
prints of accused, when properly identified, afford 
evidence of his presence.®^ However, where the 


his carryinff away bundles of un¬ 
known contents, the explosions fol¬ 
lowed by the fire, and the absence of 
any cause for it except a human 
agency, the evidence was sufficient 
from which the jury could reasonably 
find that accused set fire to the store. 
—State V. Rudman, 37 S.W'.(2d) 409, 
327 Mo. 260. 

XnsufficiexLt to show hiring by other 
The fact that accused when taken 
to jail said, “they put me in the 
mud, now let them take me out,’* did 
not warrant inference that others 
had engaged accused to commit the 
crime, where context was not shown. 
—Commonwealth v. Pane, 168 A. 510, 
110 Pa.Super. 367. 

B8. Ky.—Short v. Commonwealth, 66 
S.W.(2d) 33, 251 Ky. 819. 

Mont.—State v. Sieff, 168 P. 624, 64 
Mont. 165. 

N.J.—State V. Piscitelli, 187 A. 733, 
14 N.J.Misc. 775. 

Pa.—Commonwealth v. Bone, 64 Pa. 
Super. 44. 

«.D.—State V. Porter, 262 N.W. 94. 

5 C.J. p 581 note 25. 

Suspiciou of others as great as that 
of accused. 

Where the evidence to implicate 
Accused consisted principally of the 
following circumstances: That ac¬ 
cused had at least two years before 
the fire threatened to burn the par¬ 
ticular property; that a piece of Syr¬ 
ian newspaper, neither tom nor 
burnt, was found near the fire and 
another in her yard, but that neither 
she nor her husband could read or 


understand the Syrian language and 
it was not shown that they ever had 
possession of such a paper or that 
the two pieces were parts of the 
same newspaper; that an uncorked 
beer bottle, partially filled with ker¬ 
osene, and found near the fire was of 
the same shape and make as bottles 
found in accused’s home, but that the 
manufacturer of such bottles had 
shipped thousands of similar bottles 
yearly to residents of the communi¬ 
ty; that tracks found near the fire, 
possessing no individualistic fea¬ 
tures, corresponded closely in length 
but not in width to a pair of rubber 
shoes found in accused’s home, be¬ 
longing to accused’s husband and 
only used by accused around her 
home when it was wet; such circum¬ 
stances point with as great suspi¬ 
cion to the guilt of the husband and 
others in the community, as they do 
to the guilt of accused.—^People v. 
Whitlock. 176 N.T.S. 436, 187 App. 
Div. 863, 37 N.T.Cr. 629. 

Sd. Mont.—^Montana v. Sieff, 168 P. 

624, 54 Mont. 165. 

S.D.—State v. Porter, 262 N.W. 94. 

Evidence held insufficient 

Evidence tending to show that ac¬ 
cused was absent from his home the 
night of the fire, expressed animosi¬ 
ty toward the property owner, and 
made false statements regarding his 
whereabouts, is not sufficient to sus¬ 
tain a conviction for malicious burn¬ 
ing.—State V, Sieff, 168 P. 624, 64 
Moat 165. 


90 . Jones V. State, 176 S.E. 896, 50 
Ga.App. 97. 

91. People V. Porter, 257 N.W. 705, 
269 Mich. 284. 

92. Commonwealth v. Raneri, 79 Pa, 
Super. 438, 442. 

93. State V. Nichols, 255 P. 89, 143 
Wash. 221. 

I 94. Kan.—State v. Schalansky, 203 
! P. 816, 112 Kan. 87. 

Ky.—^Meyers v. Commonwealth, 240 
S.W. 71, 194 Ky. 523. 

95. Meyers v. Commonwealth, supra. 

96. Walker v. State, 90 So. 376, 82 
Pla. 465. 

97. State v. Predeen, 208 N.W. 653, 
167 Minn. 234—5 C.J. p 581 note 26. 

Evidence held sufficient 

(1) Where footprints leading from 
the scene of the fire almost directly 
to accused’s home correspond with 
most unusual detail to those made 
by accused when walking in shoes he 
was wearing at the time, and accused 
was found to have in his possession 
in an old discarded lounge a supply 
of upholsterer’s cotton batting like 
that used in the torch which set the 
fire, and some of the padding had re¬ 
cently been removed from the 
lounge, the evidence was sufficient to 
support a conviction.—State v. Pre¬ 
deen, 208 N.W. 653, 167 Minn. 234. 

(2) Likewise, where footprints at 
the scene of the fire of a man’s shoe, 
size seven or eight, were followed by 
a properly trained bloodhound and 
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case rests chiefly on the identity of tracks, the 
proof should be clear and definite, and must raise 
more than a mere suspicion of identity, and evi¬ 
dence of similarity of tracks with other evidence 
of an inconclusive character will not be sufficient 
to support a conviction.^® Of course, footprints in 
order to be convincing evidence must be shown to 
correspond with the foot or footwear of accused,®® 
and it has been held that, although they correspond 
in dimensions with the shoes worn by the person 
charged, they have but little significance unless 
there is some distinguishing peculiarity in such 
tracks and shoes.l 

Threats. While evidence that accused made 
threats against the person or property of one 
whose property has been burned is admissible as 
bearing upon the question of motive or malice or 
the connection of accused with the crime, as al¬ 
ready discussed in § 33, evidence of threats alone 
is insufficient to prove the identity of the person 
who committed the crime,® or to justify a convic¬ 
tion.® Threats, however, in connection with other 
incriminating circumstances may justify a con¬ 
viction.”* 

§ 39. -Intent, Malice, and Motive 

To sustain a conviction, the evidence must establish 
beyond a reasonable doubt the requisite Intent and 


malice of accused, but such proof Is not required of his 
motive. 

The general rules set out in the previous section 
apply to proof of intent,^ and malice.® Thus in a 
prosecution for attempt to burn property with the 
intent to injure insurer, the intent may be inferred 
from circumstances and need not be proved by di¬ 
rect evidence,^ and evidence that accused believed 
that his property was insured far in excess of its 
value is an adequate basis for finding such intent.® 
However, the specific intent to injure insurer may 
be found, even though the property was not over¬ 
insured,® or even though accused expected to com¬ 
pel the company to pay money to others than him- 
self.i® The fact that accused’s wife owned the 
property, and that the insurance was in her name, 
and that there was no evidence of overinsurance 
does not preclude the finding of the statutory intent 
on the part of the husband to burn the dwelling 
with intent to defraud insurer.^i 

Motive. Although motive, as pointed out in § 3 
supra, is not an element of the offense, yet where 
the evidence against accused is entirely circum¬ 
stantial its presence or absence is of great signifi¬ 
cance in determining the sufficiency of the evi¬ 
dence.^® Accordingly, the state commonly intro- 


led in an unusual and circuitous 
route to accused’s home, and accused 
remarked to a member of the sher¬ 
iff’s party following the dog “I knew 
when they got the dog they would 
get me,” and men’s shoes, size sev¬ 
en or eight, were found in accused's 
home, and accused an hour before the 
fire had asked another to assist him 
in the burning of property, the evi¬ 
dence was sufficient to sustain a con¬ 
viction.—^Doyle V. State, 266 S.W. 459, 
166 Ark. 505. 

(3) Where peculiar tracks, appear¬ 
ing to have been made by a person 
wearing socks stretched over shoes, 
led from the scene of the fire to ac¬ 
cused's home but not away from it, 
and accused was sitting in his stock¬ 
ing feet when the officers arrived, 
and the officers found the remains of 
a pair of shoes and socks in accus¬ 
ed’s cook stove and only one other 
pair of shoes in the house and ac¬ 
cused admitted having had another 
pair of shoes, testified to by several 
other witnesses, but could not state 
where they were, and such other pair 
could not be found, and it was shown 
that accused had a motive for the 
burning, the evidence was sufficient 
to connect accused with the crime.— 
Duke V. State, 38 S.W.(2d) 764, 183 
Ark, 1153. 

98. State v. Adkins, (Mo.) 222 S.W. 

431—5 C.J. p 581 notes 27, 28. 


Car tracks 

Where the state claimed accused 
used his car in fleeing after setting 
the fire, and the only incriminating 
facts against him were, first, that 
automobile tracks made by the com¬ 
mon make of tire on accused’s car 
were traced from the fire over a pub¬ 
lic highway and through a town, 
where they were frequently lost, and 
from there to accused’s home, hut 
over a longer and more frequented 
route than it would seem accused 
would take, and second, that accus¬ 
ed's automobile had a warm engine 
after the fire, but at least four hours 
after the time when according to the 
state’s theory it had been used, the 
evidence was held insufficient to fast¬ 
en the crime on accused.—State v. 
Adkins, (Mo.) 222 S.W. 431. 

Evidence of mule tracks leading 
from the scene of the fire to ac¬ 
cused’s and coaccused’s home, was 
alone insufficient to convict where it 
was shown that accused and coaccus¬ 
ed rode a mule over the same route 
the afternoon of the night of the 
burning and no attempt was made 
to connect them with the commis¬ 
sion of the offense while on that trip. 
—^Benge v. Commonwealth, 80 S.W. 
(2d) 569, 258 Ky. 600. 

99. State v. Jacobson. 153 N.W. 845, 

130 Minn. 347. 

1. People V. Whitlock, 17$ N.T.S. 

436. 187 App.Div. 863. 
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2. People ▼. Whitlock, supra. 

3; Ky.—^Meyers v. Commonwealth, 
240 S.W. 71, 194 Ky. 523. 

Mo.—State v. Adkins, 222 S.W. 431. 
5 C.J. p 582 notes 40, 41. 

4. Meeks v. State, 30 S.E. 252, 108 
Ga. 420. 

5. Commonwealth v. Cali, 141 N.B. 
510, 247 Mass. 20—5 C.J. p 581 note 
30. 

8. Lipschitz v. People, 53 P. 1111, 25 
Colo. 261—5 C.J. p 581 note 31. 

7. Commonwealth v. Cooper, 162 N. 
E. 729, 264 Mass. 368. 

Xuteut to injure insurer is proved 
where the circumstances show either 
that accused set the fire, or that aft¬ 
er it was accidentally set, purposely 
refrained from any attempt to ex¬ 
tinguish it, in order to obtain the 
benefit of the proceeds of the insur¬ 
ance on the property.—Common¬ 
wealth V. Cali, 141 N.E. 510, 247 
Mass. 20. 

Sb Commonwealth v. Cooper, 162 N. 
E. 729, 264 Mass. 368. 

9. Commonwealth v. Alba, 171 N.E. 
458, 271 Mass. 333. 

la Commonwealth v. Alba, 171 N. 
E. 458, 271 Mass. 331. 

11. Commonwealth v. Vellucci, 
(Mass.) 187 N.E. 909. 

19. State V. Pfeuller, 9 P.(2d) 785, 
167 Wash. 485. 
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duces evidence of motive,in which case, although 
ii alone 14 or along with a possible opportunity to 
carry out such motive,i® does not prove guilt, it 
is to be considered along with the other evidence,!® 
and it is not necessary for this purpose that the 
jury be first satisfied of the guilt of accused.i7 

Motive may be sufficiently established by circum¬ 
stantial evidence.!® Thus, where accused owned 
or had an interest in the property burned, the fact 
that he had procured insurance thereon affords 
evidence of motive,!® especially where the amount 
of insurance was in excess of the value of the 
property.20 Evidence of overinsurance of the 
building, while not warranting a conviction of it- 
self,2! along with other evidence establishing the 
origin of the fire and the connection between ac¬ 
cused and the crime, becomes strong evidence of 
guilt even where there is only a slightly remote ben¬ 
efit to be derived by the one insured.^® However, 
where no possible benefit from the insurance would 
accrue to accused,^® as where the insurance was a 
good deal less than the value of the property,®^ 
the evidence of insurance does not warrant the in¬ 
ference of motive. Likewise, the fact that the in¬ 
surance agent, who took out the insurance for ac¬ 
cused, distributed the insurance among several in¬ 
surance companies, does not indicate a fraudulent 
purpose on the part of accused where it is not 
shown that accused had anything to do with such 
distribution.25 

Evidence that accused lived with his wife, who 
owned and managed the property burned, is in¬ 


§ 40 

sufficient alone to prove that he had knowledge of 
the insurance.^® Likewise, in a prosecution for 
setting fire to a building with intent to defraud the 
insurer, evidence that accused was an insurance 
adjuster and had arranged for a fire in connec¬ 
tion with the personal property is insufficient to 
prove that he knew that the building was insured.®^ 

§ 40. - Ownership and Insurance 

The evidence of ownership need not be as full or 
complete as that required in actions involving title or 
right to possession, since It need only show the character 
of ownership required as an element of the crime, or to 
identify the property. 

In view of the fact that the offense of arson is 
not so much against the property interest in the 
house as it is against the security of the house, on 
a trial for arson the allegation of title or occu¬ 
pancy need not be proved with the same degree of 
fullness as would be necessary in actions involving 
title or right of possession,®® or in larceny cases.29 
The proof need go only to that character of own¬ 
ership which is required as an element of the 
crime, or to identify the property, and accordingly 
proof of actual occupation is ordinarily sufficient.®® 

The weight to be given the fact of insurance on 
the property has already been discussed in § 39 
in reference to accused's motive in burning the build¬ 
ing. 

Where accused is tenant of the property, and 
ownership is laid in the landlord, proof of the 
relation of landlord and tenant is sufficient, as ac- 


13;. Ross y. State, 35 S.E. 102, 109 
Oa. 516—Williams v. State, 75 S, 
E. 442, 11 Ga.App. 416. 

14. Mo.—State v. Jackson, 267 S.W. 
855. 

N.J.—State V. Piscitelli, 187 A. 733, 
14 N.J.Misc. 775. 

Pa.—Commonwealth v. Bone, 64 Pa. 
Super. 44, 

Wis.—State v. Volk, 199 N.W. 151, 
184 Wis, 286. 

5 O.J. p 581 note 35. 

15. Commonwealth v. Pane, 168 A. 
510, 110 Pa.Super. 367—Common¬ 
wealth V. Bone, 64 Pa.Super. 44. 

16. State V. Cohn, 9 Nev. 179. 

17. State V. Cohn, supra. 

18. Fla.—Sawyer y. State, 132 So. 
188, 100 Fla. 1603. 

Mont—State v. Bennett, 199 P. 276, 
60 Mont 355. 

19. State y. Steinkraus, 148 S,W. 
877, 244 Mo. 152—5 C.J. p 581 note 
38. 

20. State y. Shaw. 196 P. 1100, 108 
Kan. 781—5 C.J. p 582 note 39. 

21. State y. Volk, 199 N.W. 151, 184 
Wis. 286. 


22. Commonwealth y. Bone, 64 Pa. 
Super. 44. 

23. State y. Porter, (S.D.) 262 N. 
W. 94. 

24. Williams y. State, 169 N.E. 698, 
90 Ind.App. 667. 

25. Williams v. State, supra. 

26. People y. Peloian, 272 P. 304, 95 
CaLApp. 96. 

Byideace held to show defendants 
knowledge of the insurance.—^People 
V. Rose, 176 P. 694, 38 CaLApp. 493. 

27. People v. Shields, 275 N.T.S. 483, 
242 App.Diy. 846, 243 App.Diy. 535, 
affirmed 194 N.E. 407, 266 N.Y. 200. 

28. State y. Director, 227 P. 298, 113 
Or. 74, reversed 231 P. 191, 113 Or, 
74—5 C.J. p 682 note 42. 

An aUegation of joint ownership 
in a house is sustained by proof of 
joint interest in an automobile trad¬ 
ed for the house, where it does not 
appear that either of the joint own¬ 
ers had alienated his interest.—^Dan¬ 
iels v. State, 35 S.W.(2d) 730, 117 
Tex.Cr. 18. 

Bvldence held insufficient to show 
ownership of property as alleged in 
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the indictment.—^Daniels v. State, 68 
So. 499, 12 Ala.App. 119—^People v. 
Jenkins, 228 P. 405, 67 CaLApp. 631. 

Public school 

An allegation in the indictment 
charging the burning of a public 
school is not sustained by evidence 
showing the title to be in certain 
individuals as trustees of a named 
school, where there is nothing in the 
deed to show that the school was a 
public school, and nothing to show 
that such school building was in a 
public school district.—Sheedy v. 
State, 118 So. 372, 152 Miss. 82. 

Stipulation not fixing date 
Where the only proof of ownership 
is a stipulation which fixes no date 
of ownership, the evidence is not suf¬ 
ficient to prove an allegation in the 
indictment of ownership at the time 
of the fire.—O’Daniel v. State, 123 N. 
E. 241, 188 Ind. 477, rehearing denied 
124 N.E. 492, 188 Ind. 477. 

29. Usher v. State, (Ga.App.) 187 
S.B. 881. 

30. People V. Argrusa, 193 P. 819, 49 
CaLApp. 565—5 C.J. p 582 note 43. 
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cused will not be heard to question his landlord’s 
Dwnership.31 

De facto existence of insurance corporation. In 
accordance with the rule already discussed in § 2 
supra, proof of a de facto corporation is sufficient 
as to the corporate existence of the insurance com¬ 
pany alleged to have been defrauded.^2 

§ 41. Trial 

The order of introduction of proof Is within the dis¬ 
cretion of the trial court. 

The order of proof is in the discretion of the 
trial court,S5 Accordingly proof of the corpus de¬ 
licti need not necessarily be the first evidence in¬ 
troduced by the state,^^ and threats may be shown 
before the admission of evidence connecting ac¬ 
cused with the crime.2® While the usual rule is 
to require that some preliminary testimony tend¬ 
ing to show the corpus delicti shall precede the 
admission of confessions,3 6 yet this practice need 
not always be followed.37 


Likewise evidence of bad feeling between a per¬ 
son interested in the property destroyed and an al¬ 
leged accomplice may be admitted before the al¬ 
leged conspiracy is established, ^ 8 and even at a 
stage of the trial when the evidence of conspiracy 
is very slight, the court may receive the testimony 
of an accomplice that his principal employed him 
to do the act.3d 

§ 42. — Questions of Law and Fact 

The weight of the evidence in a prosecution for arson 
or related criminal burnings Is for the jury to determine, 
except where the evidence Is insufficient as a matter of 
law to make out a case for the jury, in which case a ver¬ 
dict of acquittal should be directed by the court. 

In accordance with the general rule of criminal 
law, except where the evidence tending to connect 
accused with the burning is so meager that it be¬ 
comes the duty of the court to take the case from 
the jury and direct a verdict of acquittal,^® the 
weight to be accorded the evidence is for the jury 
to determine.'^i More specifically, it has been held 


31. Cal.—^People v. Simpson, 50 Cal. 
304. 

Mo.—State v. Moore, 61 Mo. 276. 
Tex.—Rogers v. State, 9 S.W. 762, 
26 Tex.App. 404. 

5 C.J. p 682 note 44. 

32. Salistean v. State, 215 N.W. 107, 
115 Neb. S38, 53 A.L.R. 1057—5 C. 
J. p 582 note 45. 

Syidence held sufficient 
Where it is shown by the evidence 
that the companies named in the in¬ 
formation were engaged in insur¬ 
ing property; that their names indi¬ 
cate such to he their business; that 
they insured the property of accus¬ 
ed; that he recognized their iden¬ 
tity and existence by claiming in¬ 
demnity under the policies issued by 
them and in trying to settle with 
their authorized adjuster, the evi¬ 
dence was sufficient to establish the 
de facto existence of such insurance 
companies.—Salistean v. State, 215 
N.W. 107, 115 Neb. 838, 53 A.Ii.R. 
1057. 

33. People V. Jones, 55 P. 698, 123 
Cal. 65—^People v. Shainwold, 61 
Cal. 468. 

34. People v. Shainwold, supra. 

35. State v. Day, 8 A. 544, 79 Me. 

120 . 

30. Ala.—^Davis v. State, 37 So. 676, 
141 Ala. 62. i 

■Cal.—^People v. Jones, 55 P. 698, 123 
Cal. 65. 

37. People v. Jones, supra. 

38. Morgan v. State, 48 S.E. 238, 
120 Ga. 499. 

39. Hutchinson v. State, 28 Ohio Cir. 
Ct 595. 

40. Mo.—State v. Blankenship, 50 S. 
W.(2d) 1024, 330 Mo. 792. 


N.C.—State v. Simms, 181 S.B. 269, 
208 N.C. 459. 

S.C.—State V. Brown, 88 S.E. 21, 103 
S.C. 437, L.R.A.1916D 1295 
Utah.—State v. Marasco, 17 P.(2d) 
919, 81 Utah 325. 

5 C.J. p 583 note 60. 

41. Ala.—^Bates v. State, 139 So. 879, 
24 Ala.App. 606—Cunningham v. 
State, 69 So. 982, 14 Ala.App. 1. 
Cal.—People v. Stark, (App.) -60 P. 
(2d) 595—^People v. Stern, 270 P. 
706, 94 Cal.App. 85. 

Mo,—State v. Berkowitz, 29 S.W.(2d) 
150, 325 Mo. 519. 

N.J.—State V. Piscitelli, 187 A. 733, 
14 N.J.Misc. 775. 

Or.—State v. Murphy, 290 P. 1096, 
134 Or. 63. 

Pa.—Commonwealth v. Cucciardo, 179 
A. 784, 118 Pa.Super. 149. 

S.C.—State V. Edwards, 175 S.E. 277, 
173 S.C. 161, 

Wyo.—State v. Wenger, 38 P.(2d) 
339, 47 Wyo. 401. 

5 C.J. p 683 note 61. 

Evidence held sufficient to go to the 
Jury 

(1) In the following cases the evi¬ 
dence was held sufficient to take the 
question of guilt to the jury. 

Ala;—White v. State, (App.) 157 So. 

I 263-rrCrumbley v. State, (App.) 162 
So.' 55', certiorari denied 152 So. 57, 
22 Ala. 45—Hale v. State, 101 So. 
774, 20 Ala.App. 270, certiorari de¬ 
nied Ex parte Hale, 101 So. 775, 212 
Ala. 101—^Brown v. State, 101 So. 
224, 20 Ala.App. 178. 

Ill.—^People V. Pox, 110 N.E. 26, 269 
Ill. 300. 

Kan.—State v. Morozzo, 58 P.(2d) 
1114, 144 Kan. 179. 

Ky.—Offill V. Commonwealth, 6 S.W. 
(2d) 233, 224 Ky. 259—Smith v. 
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Commonwealth, 288 S.W. 752, 216 
Ky. 813—Wolf V. Commonwealth, 
283 S.W. 385, 214 Ky. 544. 

Mass.—Commonwealth v. Bader, 189 
N.E. 590—Commonwealth v. Jaf- 
fas, 188 N.E. 263, 284 Mass. 417— 
Commonwealth v. Vellucci, 187 N. 
B. 909—Commonwealth v. Seles- 
nick, 172 N.E. 343, 272 Mass. 364 
—Commonwealth v. Alba, 171 N.E. 
458, 271 Mass. 333. 

Mich.—^People v. Chimovitz, 211 N.W. 
650, 237 Mich. 247—^People v. Pot¬ 
ter, 182 N.W. 144, 213 Mich. 301. 
Mo.—State v. Palco, 51 S.W.(2d) 1030, 
330 Mo. 982—State v. Koch, 10 S. 
W.(2d) 928, 321 Mo. 352—State v. 
Witham, 281 S.W. 32—State v. 
Henson, 234 S.W. 832, 290 Mo. 238 
—State V, Santino, 186 S.W. 976. 
Mont—State v. Bennett, 199 P. 276, 
60 Mont 355, 

N.H.—State v. Demos, 125 A. 426, 81 
N.H. 318. 

N.J.—State V. Zamofsky, (Sup.) 105 
A. 71—State v. Mussikee, 141 A. 
921, 104 N.J.Law 668, affirming 139 
A. 249, 5 N.J.Misc. 994—State v. 
Duelks, 116 A. 865, 97 N.J.Law 43— 
State V. Heller, 126 A. 298, 2 N. 
J.Misc. 1023. 

N.T.—^People v. Shields, 194 N.E. 
407, 266 N.T. 200, affirming 275 N. 
Y.S. 483, 242 App.Div. 846, 243 
App.Div. 536. 

N.C.—State v. Stamey, 175 S.E. 693 
—State V. Wilson, 171 S.B. 338, 
205 N.C. 376—State v. Thompson, 
135 S.B. 776, 192 N.C. 704—State 
V. Griffith, 117 S.B. 686, 186 N.C. 
756—State v. Tearwood, 101 S.E. 
613, 178 N.C. 813—State v. Clark, 
91 S.E. 372, 173 N.C. 739. 

Ohio.—^Russo V. State, 184 N.E. 241, 
126 Ohio St 114. 
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that, after proper instructions from the court as 
to the legal meaning of the terms, it is a question 
for the jury to determine whether there was a 
burning,42 and whether accused has been prop¬ 
erly identified;43 and to determine, under proper 
instructions from the court, the nature of the 
structure as a house or dwelling house in view of 
its use,44 or the nature of a structure as a barn,45 
and whether an incomplete structure was so far 
advanced as to be a building 46 or a dwelling 
house,47 or whether the building burned was with¬ 
in the curtilage.43 It is also a question for the 
jury to determine whether accused had the neces¬ 
sary intent;43 whether accused's evidence ex¬ 
plained that of the state; 50 whether a motive for 
the crime was disclosed ;51 as, for example, whether 


§ 42 

the motive was to procure the insurance money; ^2 
whether the value of the property was in excess of 
the insurance thereon; ^3 and whether threats were 
made.54 Evidence bearing on the credibility of ac¬ 
cused is likewise for the consideration of the jury. 55 
It is proper to submit to the jury the question of 
ownership of the property in both accused and an¬ 
other where ownership was uncertain.56 Further 
where there is any evidence from which a rea¬ 
sonable inference might be drawn tending to prove 
the corpus delicti, the question is for the jury.57 

Time of fire. Conflicting evidence as to the time 
of the fire raises an issue of fact for the jury.53 

Attempts. On a charge of an attempt to commit 
arson, upon a sufficient showing, it is a question 


Or.—state v. Murphy, 290 P. 1096, 
134 Or. 63. 

S.C.—state V. Edwards, 175 S.E. 277, 
173 S.C. 161. 

Tex.—^Harvel v. State, (Cr.) 72 S. 
W.(2d) 604—^Nelson v. State, (Cr.) 
66 S.W.(2d) 312—Pozil v. State. 283 
S.W. 846, 104 Tex.Cr. 244. 

Utah.—State v. Be Angeles, 269 P. 
515, 72 Utah 209. 

Vt.—State V. Howard, 183 A. 497. 
Wash.—State v. Nikolich, 241 P. 664, 
137 Wash. 62—State v. Claypool, 
237 P. 730, 135 Wash. 295. 

Wis.—State v. Frlcke, 265 N.W. 724, 
215 Wis. 661. 

5 C.J. p 583 note 60 [a]. 

(2) Where the evidence disclosed 
that accused was seen in restaurant 
conducted by him engaged in tearing 
papers; that, shortly after he had 
left, a fire broke out; and that pa¬ 
pers, rags, gasoline, and fuse were 
found to have been carefully prepar¬ 
ed to set building on fire, it was suf¬ 
ficient to take the case to the jury.— 
State V. White, (Mo.) 37 S.W. (2d) 
412. 

(3) Where witness for common¬ 
wealth testified to statements made 
by defendant showing his guilt, and 
there was other evidence showing 
motive and incendiary nature of fire, 
and that, before fire started, family 
was aroused by barking of dogs, in¬ 
dicating presence of intruders, ac¬ 
cused’s guilt was question for jury. 
—^Bldridge v. Commonwealth, 17 S. 
W.(2d) 403, 229 Ky. 499. 

(4) Where accused threatened to 
bum the house and was seen com¬ 
ing from the direction of house ten 
or fifteen minutes after light was 
discovered, the question of his guilt 
was for the jury.—State v. Ander¬ 
son, 136 S.E. 723, 193 N.C. 253. 

(5) Evidence that only accused had 
any motive for setting fire, that he 
had an opportunity to do so, and 
that the goods were, purposely set 
fire to, was sufficient to take to the j 


jury the question of his guilt.—State 
V. Edmonds, 117 S.E. 23, 185 N.C. 
721. 

Discovery of fire more than hour 
and a half after accused persons 
were seen coming out of store would 
not show that it was impossible for 
them to have set it, the question be¬ 
ing for the jury.—Commonwealth v. 
Sokorelis, 150 N.B. 197, 254 Mass. 
454. 

42. Commonwealth v. Betton, 5 
Cush. (Mass.) 427. 

43. Cunningham v. State, 69 So. 982, 
14 Ala.App. 1—6 C.J. p 583 note 
63. 

Evidence that tracks near the 
scene of the crime were similar to 
those of defendant was held to be 
sufficient to go to the jury.—Cun¬ 
ningham V. State, 69 So. 982, 14 Ala. 
App. 1. 

44. Ga.—^McLane v. State, 4 Ga. 335. 
Mass,—Joan v. Com., 136 Mass. 162. 

45. State v. Smith, 28 Iowa 565. 

46. Mass.—Commonwealth v. Squire, 
1 Mete. 258. 

Ohio.—^Van Immons v. State, 29 Ohio 
Cir.Ct. 681. 

47. State v. McGowan, 20 Conn. 245, 
52 Am.D. 336. 

48. Cook V. State, 3 So. 849, 83 Ala. 
62, 3 Am.S.R. 688—5 C.J, p 584 
note 68. 

49. Ala.—Savage v. State, 68 So. 498, 
12 Ala.App. 116. 

Mass.—Commonwealth v. Alba, 171 
N.E. 458, 271 Mass. 333. 

Minn.—State v. Lynch, 257 N.W. 278, 
192 Minn. 634. 

5 C.J. p 684 note 69. 

Intent to defraud insurer 

(1) Whether accused charged with 
procuring a third person to bum his 
property had intent to defraud insur¬ 
er is for jury, notwithstanding that 
accused did not collect anything on 
policy or make any demand for pay¬ 
ment.—^Beneks v. State, (Ind.) 196 N. 
E. 73. I 


(2) In a prosecution for burning 
a building with intent to injure the 
insurer, whether an inference of 
criminal intent was warranted on ad¬ 
missions of accused that on discov¬ 
ery of the fire he immediately de¬ 
parted from the premises for his 
home without giving any alarm is a 
question for the jury.—Common¬ 
wealth V. Cali, 141 N.E. 510, 247 
Mass. 20. 

50. State V. Bennett, 199 P. 276, 60 
Mont. 355. 

51. N.T.—^People v. Burton, 28 N.T. 
S. 1081, 77 Hun 498. 

Or.—State v. Roberts, 13 P. 896, 15 
Or. 187. 

5 C.J. p 581 note 32. 

52. Conn.—State v. Frost, 135 A. 
446, 105 Conn. 326. 

Mass.—Commonwealth v. Riseman, 
153 N.B. 551, 257 Mass. 254. 

53. Morris v. State, 149 So. 859, 25 
Ala.App. 494. 

54. Ga.—Chapman v. State, 34 S.E. 
369, 109 Ga. 157—Fulton v. State, 
58 Ga. 224. 

Ill.—^Eller v. People, 38 N.B. 660, 
153 Ill. 344. 

5 C.J. p 584 note 71. 

55. State V. liOwenthal, 48 P.(2d) 
909, 183 Wash. 14. 

58- Adamson v. State, 21 S.W. (2d) 
675, 113 Tex.Cr. 335. 

57. State V. Edwards, 175 S.E. 277, 
173 S.C. 161. 

Proof of corpus delicti was for 
jury where the evidence showed that 
the weather was wet, tracks of men 
leading to and from barn and to au¬ 
tomobile tracks, a loose button on 
the door of the barn, and the burning 
of fire at two ends of the building. 
—State V. Edwards, 175 S.E. 277, 173 
S.C. 161. 

58. People V. Stewart, 127 N.W. 815» 
163 Mich. 1. 


767, 



ARSON 


6 C.J.S. 


§ 43 

for the jury whether the acts of accused consti¬ 
tuted an attempt to commit the crime.^^ 

§ 43 . — Instructions 

The court should Instruct the Jury as to the various 
elements of the offense, and, when necessary, define the 
legal meaning thereof, leaving it to the jury to determine 
whether the existence of those elements has been es¬ 
tablished by the evidence. 

The court should instruct the jury as to the 
various elements of the offense, and, when neces¬ 
sary, define the legal meaning thereof, leaving it 
to the jury to determine whether the existence of 
those elements has been established by the evi- 
dence,®® such as the intent,®^ willfulness and mal¬ 
ice,the burning,®^ the property burned,®^ and 
the ownership thereof.®^ The court may define the 


offense in the language of the statute,even 
though the indictment contains additional unneces¬ 
sary words.®*^ 

The instructions given should not be mislead- 

ing.^S 

Of course only such instructions should be given 
as are warranted by and applicable to the evidence 
adduced at the trial,^9 although instructions as to 
the presumptions of law which are applicable to 
the evidence should also be given.*^® An instruc¬ 
tion relating to specific facts should not be given 
if the issues therein are properly covered by a 
more general instruction.'^^ The court should also 
confine the instructions to the allegations made in 
the indictment and the evidence introduced which 
tends to prove or to disprove them.'^^ 


59. Commonwealth v, Puretta, 74 
Pa.Super. 463—5 C.J. p 584 note 73. 

69. Defiuiusr “coxahustihle.”—^An in¬ 
struction that the word “combusti¬ 
ble” meant “inflammable or capable 
of burning” is not erroneous.—Com¬ 
monwealth V. Slocomb, 157 N.E. 350, 
260 Mass. 288. 

61. State V, Morgan, 48 S.B. 670, 
136 N.C. 628. 

Bxtrniitag of insured property 

Refusing instruction that Jury 
must believe beyond a reasonable 
doubt that building was burned to 
obtain the insurance is not error 
where the statute punishes merely 
the burning of insured property.— 
Adamson v. State, 21 S.W.(2d) 675, 
113 Tex.Cr. 335. 

Instruction on motive 

Refusing instruction that jury’s 
finding that accused’s property was 
overinsured, would not permit a find¬ 
ing he had a motive for setting the 
fire unless he knew insurance in 
force would constitute overinsurance, 
is not error where the evidence show¬ 
ed the manner of starting the fire, 
and in view of the fact that the 
jury was instructed on the question 
of motive, and was told that if the 
evidence did nof disclose a motive 
this would be a circumstance indi¬ 
cating accused’s innocence.—State v. 
Bergman, 17 P.(2d) 604, 171 Wash. 
67 - 

62. State V. Duelks, 116 A. 865, 97 
N.J.Law 43—5 C.J. p 584 note 78. 

63. Honey v. State, 17 S.W.(2d) 50, 
112 Tex.Cr. 435—5 C.J. p 584 note 
79. 

House merely scorched or smoked 

Where the prosecution was for ar¬ 
son and not attempt, refusal of 
eharge to acquit if house was mere¬ 
ly scorched or smoked is erroneous 
since a burning is required.—^Honey 
V. State, 17 S.W.(2d) 50, 112 Tex.Cr. 
435. 


64. Ill.—Mai V. Peo., 79 N.E. 633, 224 
Ill. 414. 

Tex.—Allen v. State, 137 S.W. 1133, 
62 Tex.Cr. 501. 

5 C.J. p 584 note 80. 

65. Haas v. State, 132 N.E. 158, 103 
Ohio St. 1, 17 A.L.R. 1164—5 C.J. 
p 584 note 81. 

Where ownership is undisputed, an 
instruction directing acquittal if al¬ 
leged owner did not own house is 
unnecessary.—Clay v. State, 51 S.W. 
(2d) 693, 121 Tex.Cr. 1. 

66. Militello v. People, 37 P.(2d) 
527, 95 Colo. 519. 

Arson as crime against dwelling 
Having given the code definition 
the court may refuse to charge that 
arson is a crime against the dwell¬ 
ing house.—^People v. Lee Hung, 1 P. 
155, 2 Cal.Unrep.Cas. 226. 

67. Quattlebaum v. State, 122 S.E. 
637, 32 Ga.App. 68. 

Collection of insurance money 
Where an indictment unnecessari¬ 
ly alleged a specific fraudulent pur¬ 
pose, that is the collection of insur¬ 
ance money, an instruction need not 
be limited to that particular fraud¬ 
ulent purpose, but may in general 
terms authorize a conviction upon 
proof of a fraudulent purpose.— 
State V. Morrison, 161 S.E. 725, 202 
N.C. 60. 

68. Arensman v. State, 187 S.W. 471, 
79 Tex.Cr. 546. 

Instructions not misleading 

(1) In a prosecution for arson, an 
instruction that, “if a person has 
guilty knowledge of a crime or aids 
and abets in that crime, but is not 
active participant, he becomes a prin¬ 
cipal in the crime and can be found 
guilty,” is not misleading as against 
a contention that the jury was there¬ 
by led to believe that accused was 
guilty if he knew that the fire was 
going to be set—^People v. Nemer, 
187 N.W. 315, 218 Mich. 163. 

768 


(2) In a prosecution for arson, an 
instruction that, unless tracks, if 
any, followed by bloodhounds to the 
home of accused, were in fact made 
by him, all evidence of the action of 
the dogs should be disregarded, was 
not to be construed to mean that, in 
order to identify the tracks as those 
of accused, it was necessary to pro¬ 
duce positive or affirmative evidence 
that they were made by him.—State 
v. Schalansky, 209 P. 816, 112 Kan. 
87. 

lustructiou misleading 

In a prosecution for arson, instruc¬ 
tion that: “Tou have a right to con¬ 
sider, if proved by the evidence, the 
distance from where defendant lived 
to the place where the fire occurred, 
and the time he left; if there is a 
probability of defendant’s guilt after 
considering all the evidence, you can 
acquit the defendant,” is misleading. 
—Jackson v. State, 93 So. 272, 18 Ala. 
App. 558. 

69. Ky.—^Hilger v. Commonwealth, 
59 S.W. (2d) 533, 248 Ky. 576— 
Jones V. Commonwealth, 38 S.W. 
(2d) 971, 239 Ky. 110. 

Tex.—^Nelson v. State, (Cr.) 66 S.W. 
(2d) 312. 

Instructions held warranted by the 
evidence.—State v. Schalansky, 209 
P. 816, 112 Kan. 87—State v. Ed¬ 
monds, 117 S.E. 23, 185 N.C. 721— 
Fisher v. State, 270 S.W. 857, 99 
Tex.Cr. 522. 

If no evidence is Introduced of 
facts essential to a conviction, ac¬ 
cused is entitled to an instruction 
that if the jury believe the evidence 
they must find him not guilty.— 
Honey v. State, 17 S.W. (2d) 50, 112 
Tex.Cr. 439—5 C.J. p 585 note 91. 

-70. State V. Smith, 252 P. 530, 142 
Wash. 57—5 C.J. p 585 note 90. 
71- People V. Gentekos, 4 P.(2d) 964, 
118 CaLApp. 177. 

72. Clay v. State, 51 S.W. (2d) 693, 
121 Tex.Cr. 1—5 C.J. p 584 note 82. 
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While it is erroneous to instruct in such terms 
as will permit a conviction upon a finding of any¬ 
thing less than all the elements of the offense,^^ 
yet it is proper to confine the instructions to the 
highest degree where the evidence is indisputable 
as to the existence of the facts constituting that 
degree,*^4 or to refuse a charge to acquit if the 
evidence does not sustain a conviction for the high¬ 
er degree where the offense is alleged in several 
degrees.'^s Qn the other hand, it is error to au¬ 
thorize a general verdict of ^'Guilty” where the in¬ 
dictment sets out the offense in different degrees, 
and it is doubtful to which degree the evidence is 
applicable.'^s 

An instruction permitting the conviction of an 
accused if the property was burned by his coac¬ 
cused, even though accused had nothing to do with 
it, is obviously erroneous.^? However, on a trial 
of several persons accused, the fact that an in¬ 
struction, if open to the construction that if the 
jury believed that any one of them caused the burn¬ 
ing they should convict all of them, was not mis¬ 
leading is shown by the acquittal of one.'^^ 

The accused is not entitled to an instruction per¬ 
mitting a conviction of the crime of malicious mis¬ 
chief where he was charged with arson and where 


malicious mischief negatives circumstances amount¬ 
ing to arsoa*^^ 

All matters of defense should, on request, be in¬ 
corporated in the instructions,^^ and accused is en¬ 
titled to an instruction upon an hypothesis favor¬ 
able to him and based upon the evidence.^^ A 
failure to instruct upon a possible defense, how¬ 
ever, is not error if there is no evidence in support 
thereof, and where the charge impartially directs 
attention to the accusations and to the defense of 
alibi it is sufficients^ 

Construction as a whole. In determining the suf¬ 
ficiency of the instructions they should be consid¬ 
ered as a whole.S4 

Invasion of province of jury. Ordinarily the 
court should not instruct the jury as to the effect 
or weight of any evidence bearing upon the issue.S5 

§ 44 . —^ Verdict and Findings 

The verdict should be definite and responsive to the 
issue and the evidence upon which It is based. Where 
the offense is divided into degrees the verdict generally 
should designate the degree of which the accused Is 
found guilty, although in certain cases this is not essen¬ 
tial. 

The verdict must be responsive to the issue, 


XzLstructioiL correct altUoufifli conspir¬ 
acy not diargred 

Although an arson indictment did 
not charge defendants with conspir¬ 
acy, an instruction that, where two 
or more conspired to commit the 
■crime and the crime is committed, 
all who are present aiding, abetting, 
and assisting are equally guilty was 
not erroneous.—State v. Edwards, 175 
S.B. 277, 173 S.C. 161. 

Where insurance is not an element 
of the crime and is not charged in 
the indictment, it is proper to refuse 
an instruction to the effect that ac- 
•cused should be acquitted if he did 
not know that the house was insur- 
od.—Clay v. State, 51 S.W.(2d) 693, 
121 Tex.Cr. 1. 

'73. Neb.—^Burger v. State, 51 N.W. 
1027, 34 Neb. 397. 

N.C.—State v. Morgan, 48 S.E. 670, 
136 N.C. 628. 

74. State v. Murphy, 172 P. 554, 101 
Wash. 425—5 C.J. p 584 note 85. 

J>ifferentiate between degrees 

The court, in its instructions, need 
not differentiate between the various 
•charges of arson in the indictment 
where under the evidence accused 
would be guilty of all of them if he 
burned the property.—^People v. 
Cleveland, 232 N.W. 384, 251 Mich. 
542. 

•Q-nilty of first degree or not at aU 
• Where, under the evidence, accus- 

6C.J.S.—49 


ed was either guilty of arson in the 
first degree or he was not guilty, the 
failure of the trial court to define in 
the instructions and submit to the 
jury the crime of arson in the sec¬ 
ond degree as well as the first degree 
is not error.—State v, Murphy, 172 
P. 554, 101 Wash. 425. 

75. Hudson v. State, 61 Ala. 333. 

76. Carter v. State, 20 Wis. 647. 

77. Eldridge v. Commonwealth, 17 
S.W.(2d) 403, 229 Ky. 499. 

78. People V. Spira, 106 N.E. 241, 264 
111. 243. 

79. State v. Rosenwieg, 210 N.W. 
403, 168 Minn. 459. 

80. Jones v. Commonwealth, 38 S. 
W.(2d) 971, 239 Ky. 110—5 C.J. p 
584 note 88. 

Accidental burning 
Where accused’s defense is that 
the burning occurred accidentally, 
while he was unlawfully searching 
for whisky on the property, he was 
entitled to an aflirmative instruction 
on accidental burning, since the fact 
of accused’s illegal search may con¬ 
fuse the jury as to the words **un- 
lawful, willful, and malicious” in the 
general instruction on the burning 
given by the court.—^Jones v. Com¬ 
monwealth, 38 S.W.<2d) 971, 239 Ky. 
110 . 

Znstmctioii held to present defense. 
—Harvel v. State, (Tex.Cr.) 72 S.W. 
(2d) 604. 


81. Woolsey v. State, 17 S.W. 546, 
30 Tex.App. 846—5 C.J. p 585 note 
89. 

82. Cal.—^People v. Jones, 56 P. 698, 
123 Cal. 65. 

Tex.—Wigfall v. State, 124 S.W. 649, 
57 Tex.Cr. 639. 

83. Commonwealth v. Friedman, 86 
Pa.Super. 488. 

8A State V. Duelks, 116 A. 865, 97 
N.J.Law 43—6 C.J. p 585 note 92. 

Willfully and maliciously 
The failure of the court to specifi¬ 
cally use the words “willfully** and 
“maliciously'* in its instruction is 
not error where the jury could not 
have possibly inferred that accused 
was guilty if the burning had been 
accidental or unintentional or non- 
malicious because the whole trend 
of the case and of the instruction 
was based on an intentional burn¬ 
ing of the house in question with 
an unlawful motive.—State v. 

Duelks, 116 A. 865. 97 N.J.Law 43. 

85. Jackson v. State, 93 So. 272, 18 
Ala.App. 558—5 C.J. p 585 note 95. 

86. Ill.—^Elgin V. People, 80 N.E. 
1014, 226 Ill. 486—Mai v. People, 
79 N.E. 633, 224 Ill. 414. 

La.—State v. Jefferson, 44 So. 1004, 
120 La. 116. 

5 C.J. p 585 note 96. 
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as well as to the evidence applicable to the count 
upon which it is based; but it may, by appropri¬ 
ate words, refer to the particular allegations of the 
indictment or information, and may be sufficiently 
responsive when read in connection with such al¬ 
legations.^^ 

It should be definite,leaving nothing to be tak¬ 
en by intendment,although such a substantial 
conformity to the indictment and the statute under 
which it is drawn as leaves no room for doubt as 
to the intention of the jury is sufficient.^! 

Designating degree. In jurisdictions where the 
crime is divided into degrees, the verdict should 
designate the degree of which accused is found 
guilty,where the jury convict of a degree in¬ 
ferior to that alleged in the indictment; but it 
is held to be unnecessary to designate the degree 
when the lowest degree is charged,^^ or where the 
indictment charges the facts constituting the lower 
degree of the crime and the verdict is ‘‘guilty as 
charged in the information,” ^5 or where arson in 
two degrees is charged, and a general verdict im¬ 
poses a punishment authorized for arson in lower 
degree,^® or where upon a general verdict on an 
indictment charging arson in the first degree the 
jury fixes the punishment as for a conviction of the 
first degree; and, if the jury find accused guilty 
of an attempt to commit arson, the verdict need 
not specify which degree of arson was attempted, 
provided but one substantive offense is in issue.^^ 
Where the degrees of arson have been abolished, 
the words “in second degree” in the verdict of 
guilty can be treated as surplusage.^9 

General verdict on two or more counts. In ac¬ 
cordance with the general criminal-law rule, a gen¬ 
eral verdict may be returned upon two or more 
counts charging offenses based upon the same burn¬ 


ing.! A general verdict of guilty in such a case 
is a conviction of both or either of the offenses 
and should not be construed as an acquittal of 
either.2 

§ 45. Sentence and Punishment 

a. Degrees of crime 

b. Punishment 

a. Degrees of Crime 

There can be no conviction for a higher grade or 
degree of the crime than that charged, and a conviction 
may be had for a lesser degree or grade only If all the 
elements of the offense are Involved in the larger one 
charged. 

Where arson or the statutory offense of burning 
is divided into grades or degrees, or the same act 
may constitute separate offenses of the same kind 
punishable with greater or less severity according 
to the circumstances attending the commission of 
the offense, a conviction and sentence may be had 
for the lesser offense, where all the elements of 
which are necessarily involved in the larger one 
charged.^ However, if the crimes are distinct, and 
the charge of the commission of one does not nec¬ 
essarily involve all the elements of the other, a 
conviction and sentence for the latter cannot be 
sustained under a charge of the former; ^ and 
there can be no conviction and sentence for a high¬ 
er grade or degree of the crime than that charged 
in the indictment.^ 

b. Funisluuent 

While at early common law and under some statutes, 
arson Is a capital offense, generally it is punishable by 
imprisonment, especially where there was no human life 
endangered. The extent of the punishment Is governed 
by the statute and the accused cannot be sentenced 
for a longer term than the maximum or for a shorter 
term than the minimum therein specified. 

Under some statutes arson is a capital offense,® 


87. state V. Stewart, 6 Conn. 47— 
6 C.J. p 585 note 97. 

8a People v. Morley, 97 P. 84, 8 
Cal.App. 372—5 C.J. p 585 note 98. 

89. Benbow v. State, 29 So. 553, 128 
Ala. 1. 

90. State V. Jefferson, 44 So. 1004, 
120 La. 116. 

91. State V. Raimondi, 136 A. 206, 
5 N.J.Misc. 217, affirmed 138 A. 924, 
104 N.J.Law 189—5 C.J. p 586 note 

2 . 

Yerdlct, “to defraud,” statute and in.> 
dlctment, “to prejudice” 

A verdict finding accused guilty of 
burning property **to defraud insur¬ 
ers** is not void because the Indict¬ 
ment and the statute used the words 
'*to prejudice the insurers** since an 
insurer would obviously be prejudic¬ 


ed by being defrauded.—State v. 
Raimondi, 136 A. 206, 5 N.J.Misc. 217, 
affirmed 138 A. 924, 104 N.J.Law 
189. 

92;. People v. Coch, 53 Cal. 627. 

9a State v. Sivils, 16 S.W. 880, 105 
Mo. 530. 

94. People V. Fisher, 61 Cal. 319. 
9a State V. McDonald, 91 N.W". 447, 
16 S.D. 78. 

96. State v. Sivils, 16 S.W. 880, 105 
Mo. 530. 

97. Davis v. State, 52 Ala. 367. 

98. Benbow v. State, 29 So. 563, 128 
Ala. 1. 

98. State V. Falco, 51 S.W.(2d) 1030, 
330 Mo. 982. 

1. State V. Fry, 39 S.W. 231, 98 
^ Tenn, 323—5 C.J. p 586 note 11. 
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2. State V. Fry, 39 S.W. 231, 98 
Tenn. 323 

a State V. Jones, 17 S.W. 366, 106 
Mo. 302—5 C.J. p 586 note 13. 

4. Commonwealth v. Hayden, 23 N. 
B. 61, 150 Mass. 332—5 C.J. p 686 
note 14. 

5. Aikman v. Commonwealth, 18 S. 
W. 937, 13 Ky.L. 894. 

6. Lee v. State, 150 So. 164, 227 
Ala. 2, answer conformed to 150 
So. 167, 25 Ala.App. 488, certio¬ 
rari denied 150 So. 169, 227 Ala. 
334—5 C.J. p 687 note 22. 

Statute held valid 
Statute relating to offense of ar¬ 
son and prescribing death or life im¬ 
prisonment as punishment for arson 
producing death or maiming of per¬ 
son was held not to be unconstitu- 
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and such was the punishment at common law in 
early times,although, in some of such jurisdic¬ 
tions the court may commute the death penalty to 
imprisonment on recommendation of the jury.^ 
The tendency in most jurisdictions has been to re¬ 
duce the penalty to imprisonment,^ especially where 
human life is not endangered by the fire,i<> and 
even to a fine in case of the lower degrees.^^ Ac¬ 
cordingly, a statute, prescribing death or life im¬ 
prisonment as a punishment for arson producing 
death or maiming of person, must be strictly con¬ 
strued, and as so construed, the death or maiming 
must be a direct proximate consequence of the 


crime.i* 

In determining the extent of punishment, the 
court is governed by the statute under which ac¬ 
cused was indicted and convicted; and, while ac¬ 
cused cannot be sentenced for a longer term than 
the maximum allowed by statute,!^ he should not, 
on the other hand, be sentenced for a less term than 
the minimum.^® Punishment within the limits pre¬ 
scribed by statute cannot be said to be excessive.^® 
Where the statute does not specify the place of 
confinement, imprisonment in tlie state penitentiary 
is proper.i7 


ARSUEA. The trial of money by heating it after 
it was coined; also the loss of weight occasioned by 
this process.^ 

ARSURE EE" LE MAIN. Law French, a burning in 
the hand.2 

ART. When used without any qualifjdng adjective 
or phrase, the term is frequently used to signify art 
in its higher manifestations, or art par excellence, 
as it is represented in works of art by those who are 


distinctively denominated artists.^ In general use, 
the word has been defined as meaning an applica¬ 
tion of knowledge or power to practical purposes;^ 
an employment of means to accomplish some desired 
end;^ practical skill directed by theory or science;® 
skill in the adaptation of things in the natural world 
to the uses of life;^ the skillful and systematic ar¬ 
rangement or adaptation of means for the attainment 
of some desired end;® also a business or emplo 3 anent 
requiring peculiar knowledge or experience, and 
which has a particular class of persons devoted to 


tional.—Lee v. State, 150 So. 164, 227 
Ala. 2, answer conformed to 150 So. 
167, 25 Ala.App. 488, certiorari denied 
150 So. 169, 227 Ala. 334. 

7. Sawyer et al. v. State, 132 So. 

188, 100 Fla. 1603—Williams v. 
State, 132 So. 186, 100 Fla. 1054— 
5 C.J. p 540 note 29. 

8. Ga.—Stallings v. State, 47 Ga. 

672. 

S.C.—State V. Carter, 27 S.R 106, 49 
S.C. 265. 

5 C.J. p 587 note 23. 

9. Ala.—^Leonard v. State, 11 So. 

307, 96 Ala. 108. 

Ind.—^Ledgerwood v. State, 33 N.E. 
631, 134 Ind. 81. 

Kan.—State v. Nolan, 29 P. 568, 30 
P. 486, 48 Kan. 723. 

Ky.—^Aikman v. Commonwealth, 18 
S.W. 937, 13 Ky.L. 894. 

Tenn.—^Hall v. State, 3 Lea 552. 

1C. Commonwealth v. Buzzell, 16 
Pick.(Mass.) 153—5 C.J. p 587 note 

25. 

11. Leonard v. State, 11 So. 307, 96 
Ala. 108. 

12. Lee V. State, 150 So. 164, 227 Ala. 
2, answer conformed to 150 So. 167, 
25 Ala.App. 488, certiorari denied 
150 So. 169, 227 Ala. 334. 

13. State V. Bliss, (Mo.) 80 S.W.(2d) 
162—5 C.J. p 587 note 27. 

Fnnishmeiit transfeired from general 
statute 

Where a statute denounces as a 


felony and fixes the punishment for 
the offense of attempt to set fire to 
a certain building or property, it 
removes punishment for attempted 
arson from the provisions of the 
statute generally providing for pun¬ 
ishment of attempts to commit of¬ 
fenses,—State v. Bliss, (Mo.) 80 S. 
W.(2d) 162. 

In Louisiana 

The burning of a dwelling or other 
place, whether usually occupied or 
not, is punishable as provided in 
Act (1918) No. 123, while the burn¬ 
ing of any structure or vehicle in 
which human beings are customarily 
to be found prior to Act (1918) No. 
108, is to be prosecuted, tried, and 
punished under Act (1908) No. 263. 
—State V. Allison, 83 So. 778, 146 
La. 495. 

In Texas 

“Accomplice to arson” is not “ar¬ 
son” within Acts 33d Leg. c 7 § 1 
(Vernon Code Cr.Proc.Annot.I1916] 
art 865b), denying suspension of sen¬ 
tence in convictions for arson, and 
where the verdict on trial for “ac¬ 
complice to arson” so directs, a sus¬ 
pended sentence should be granted. 
—^Martin v. State, 198 S.W. 956, 82 
Tex.Cr. 196. 

14. Mo.—State v. Starkey, 26 S.W. 
(2d) 956. 

S.C.—State V. Collins, 118 S.B. 423, 
125 S.C. 267. 

5 C.J. p 587 note 28. 

771 


16. People V. Burridge, 68 N.W. 319, 
99 Mich. 843. 

16. Ledgerwood v. State, 33 N.E. 
631, 134 Ind. 81—^Harbin v. State, 
33 N.E. 635, 133 Ind. 698. 

17. State V. Nolan, 29 P. 568, 30 P. 
486, 48 Kan. 723. 

1. Black L. D. 

A pound was said to “bum” so 
many pence (tot ardere denarios) as 
it lost by the fire. The term is now 
obsolete.—^Black L. B. 

2r Adams Gloss. 

3. Almy v. Jones, 21 A. 616, 17 K.L 
265, 266, 12 L.II.A. 414. 

4. Webster D., quoted in Hotel Se¬ 
curity Checking Co. v. Lorraine 
Co., (N.Y.) 160 P. 467, 469, 87 C, 
C.A. 451, 24 L.R.A.(N.S.) 665. 

5. Berardini v. Tocci, (C.C.N.T.) 190 
P. 329, 332—Piper v. Brown, (C,C. 
Mass.) 19 F.Cas.No.l 1,180, Holmes 
20 , 21 . 

6. Worcester D., quoted in Vreden- 
burg V. Behan, 33 La.Ann. 627, 637. 

7. Webster B., quoted in Hotel Se¬ 
curity Checking Co. v. Lorraine 
Co.. (N.Y.) 160 P. 467, 469, 87 C. 
C.A. 451, 24 L.R.A.(N.S.> 665—5 
C.J. p 588 note 4. 

8. Hayes v. State, 96 So. 647, 19 
Ala.App. 241—Smith v. State, 69 
So. 402, 404, 13 Ala.App. 399—5 
C.J. p 588 note 6. p 589 note 10%. 
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its piirsuit;® method or process;^® and also, in a 
particular connection, crafty devices, by vrords or 
acts, or both,the word in this connection being 
more fully defined and discussed in the title Seduc¬ 
tion § 35 [57 C.J. p 49 note 99-p 50 note 21]. ''Art,” 
as a term in patent law, see the title Patents § 9 
[48 C.J. p 19 note 89-p 22 note 38]. In particular 
legal applications, "art” has been held equivalent to, 
or synonymous with, "method,”12 «process,”i2 and 
"trade ;”i^ and has been distinguished from "book 
describing the art,”i5 '^experience,”!® "practice,”!^ 
"science,”!® "study,”!® "system,”^® "trade,”2i and 
"training.”®® 

Art and part A term used in Scotland and the 
north of England, where one charged with a crime, 
in committing the same, was both a contriver of and 
acted his part in it;®® the offense committed by one 
who aids and assists the commission of a crime, but 
who is not the principal or chief actor in its actual 
commission; an accessory; a principal in the second 
degree.®^ 

Fine art The art whose aim is beauty rather than 


utility, although not necessarily to the exclusion of 
utility when the two can be combined.®® It has 
been said to include painting, drawing, architecture, 
sculpture, poetry, music, dancing, and the dramatic 
art, and to be restricted sometimes to the first four 
named.®® 

Liberal art. An art in which the mind or imagina¬ 
tion is chiefly concerned.®'^ 

Useful or mechanical art An art in which the 
hands and body are more concerned than the brain.®® 
It implies a process producing a certain result;®®* 
and, as indicated supra, is distinguished from "fine- 
art.” 

Words of art Words used in a technical sense; 
words scientifically fit to carry the sense assigned 
them.®® 

Work of art As generally used, it has been said 
that the term is difficult to define;®! the defi¬ 
nitions of artists and lexicographers are any human 
work made with the specific purpose of stirring hu¬ 
man emotions;®® anything in the formation or into 


9- Detroit Taxicab & Transfer Co. 
V. Callahan, (C.C.A.Mich.) 1 F.(2d) 
911, 912—Chandler v. Thompson, 
(C.C.N.C.) 30 P. 38, 39. 

10. Berardini v. Tocci, (C.C.N.Y.) 
190 P. 329, 332—^Hotel Security 
Checking Co. v. Lorraine Co., (N. 
T.) 160 P. 467. 469, 87 C.C.A. 451, 
24 L.B.A.(N.S.) 665. 

11. Hall V. State, 32 So. 750, 759, 134 
Ala. 90. 

12. Berardini v. Tocci, (C.C.N.T.) 

190 P. 329, 332—^Piper v. Brown, 
(C.C.Mass.) 19 F.Cas.No.11,180, 

Holmes 20. 

13. Berardini v. Tocci, (C.C.N.T.) 

190 P. 329, 332—^Piper v. Brown, 
(C.C.Mass.) 19 P.Cas.No.11,180, 

Holmes 20. 

14. Detroit Taxicab & Transfer Co. 
V. Callahan. (C.C.A.Mich,) 1 P.(2d) 
911, 912—Chandler v. Thompson, 
(C.C.N.C.) SO P. 38, 39. 

15. Baker v. Seldon, (Ohio) 101 IT. 
S. 99, 101, 25 L.Ed. 841. 

16. Cohen v. Aldrich, 62 S.E. 1015, 
1016, 5 Ga.App. 256. 

17. Cohen v. Aldrich, supra. 

18. La.—Vredenburg v. Behan, 33 
La.Ann. 627, 637. 

Ohio.—^In re Rahe, 12 Ohio S. & C. 
P. 590, 596. 

19. Cohen v. Aldrich, 62 S.B. 1015, 
1016, 5 Ga.App. 256. 

20. Hotel Security Checking Co. v. 
Lorraine Co., (N.T.) 160 P. 467, 
469, 87 C.C.A. 461, 24 L.R.A.(N.S.) 
665. 

21. People V. Kelly, 175 N.E. 108, 


109, 255 N.T. 396—People v. Klaw, 
106 N.T.S. 341, 351, 55 Misa 72, 
21 N.Y.Cr. 353. 

22. Cohen v. Aldrich, 62 S.E. 1015, 
1016, 5 Ga.App. 256. 

23. Jacob L. D. 

24. Black L. D. 

25. Almy v. Jones, 21 A. 616, 17 R.I. 
265, 266, 12 L.R.A. 414. 

“Commerce** distinguished.—State 
V. Tagami, 234 P. 102, 105, 195 Cal. 
522. 

“Trade” distinguished.—State v. 
Tagami, 234 P. 102, 105, 195 Cal. 522. 

“Useful or mechanical or industrial 
arts’* distinguished.—^Almy v. Jones, 
21 A. 616, 17 R.I. 265, 266, 12 L.R.A. 
414. 

26. Webster New Int D. 

According to the univ-ersal accept¬ 
ation of the term, "‘fine arts” in¬ 
cludes music, painting, sculpture, etc. 
—^Vredenburg v. Behan, 33 La.Ann. 
627, 637. 

27. New Orleans v. Robira, 8 So. 
402, 403, 42 La.Ann. 1098, 11 L.R.A. 
141. 

Artes liberales, the higher arts 
which, among the Romans, only free¬ 
men were permitted to pursue; in 
the Middle Ages, the seven branch¬ 
es of learning, grammar, logic, rhe¬ 
toric, arithmetic, geometry, music, 
and astronomy. In modern times, 
the liberal arts include the sciences, 
philosophy, history, etc., which com¬ 
pose the course of academical or col- 
I legiate education. Hence, degrees in 
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the arts; master and bachelor of 
arts.—Webster New Int. D. 

“Trade** distinguished 

U.S.—The Nymph, (C.C.Me.) 18 P. 

Cas.No.10,388, 1 Sumn. 516. 

Kan.—In re Pinkney, 27 P. 179, 180, 
47 Kan. 89. 

N.J.—^Polhemus v. De Lisle, 130 A. 

618, 622, 98 N.J.Eq. 256. 

Ohio.—State v. Bovee, 6 Ohio N.P.(N. 
S.) 337, 341—State v. Ross, 4 Ohio 
N.P.(N.S.) 377, 380. 

Philippine.—^Perrazzini v. Gsell, 34 
Philippine 697, 714. 

Tex.—^Betz v. Maier, 33 S.W. 710, 
711, 12 Tex.Civ.App. 219. 

28. New Orleans v. Robira, 8 So. 
402, 403, 42 La.Ann. 1098, 11 L. 
R.A. 141. 

29. Corning v. Burden, (N.T.) 15 
How.(U.S.) 252, 267, 14 L.Ed. 683. 

30. Black L. D.—Cargill v. Thomp¬ 
son, 59 N.W. 638, 640, 57 Minn. 534. 

31. “Ur. St. Gaudens says: . . . 

Tt is diflacult to define a work of art, 
or say just where a work of art be¬ 
gins or where it ends. In a large 
sense, everything from the common¬ 
est design on a cheap cast-iron stove 
to the frieze on the Parthenon can 
be included in the expression “works 
of art.” There is no established line. 
Every man draws his own line.* **— 
Morris European & American Ex¬ 
press Co. V. XT. S.. (C.C.N.T.) 85 P. 
964, 965. 

32. IT. S. v. Ecclesiastical Art 
Works, (C.C.N.T.) 139 F. 798, 799' 
—^Morris European & American Ex¬ 
press Co. V. U. S., (C.C.N.Y.) 85 F. 
964, 965. 
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the accomplishinent of which art in any sense has 
entered; specifically, a production of any one of the 
fine aii:s, a skillful production of the beautiful in¬ 
visible form, the handiwork of an artist, or something 
more than the mere labor of an artisan and the 
term has been said to include all works belonging 
fairly to the so-called fine arts, painting, drawing, 
and sculpture.34 The term works of art,” as de¬ 
scriptive of an authorized subject of copyright, is 
defined in the title Copyright and Literary Property 
§ 32 [13 C.J. p 1031 notes 12--26], and as descriptive 
of importations, in the title Customs Duties § 62 
[17 CJ. p 598 notes 41-45]. 

Other phrases: Advance over the prior art,”35 
^^art and mystery of taiming,”^® “Art Institute, 
“art or trade,“design for a work of art,“in 
the nature of an art,”^® “models or designs for works 
of art,”4i “use any art, trade, ete.,”^^ <^useful art 
[or arts],”^2 “works of art and models or designs for 
works of art,”^^ “work of art in architecture, 
“work of art in sculpture,”^® and “works of art, the 
production of American artists residing temporarily 
abroad,”^^ also “arts and trades,”^^ “arts of the se¬ 
ducer,“arts of war and peace,“arts . . . 
sufficient to overcome,”®^ “seductive arts” see Se¬ 
duction § 35 [57 C.J. p 49 note 99-p 50 note 21], 

i 

Artists’ viewpoint and definitions dis¬ 
cussed 

“Another sculptor says: ‘From my 
point of view, any human work, made 
with a specific purpose of stirring 
human emotions, is a work of art,* 

[and another] ‘Art is the work of a 
human being, in plastic material or 
color, or something to render a sen¬ 
timent, to imitate a form, or some¬ 
thing of that kind, which does not 
grow on trees, which is not in na¬ 
ture/ If the proportions are suffi¬ 
ciently symmetrical, and the lines 
so far free from faults as to stir 
the emotions of people, the work is 
to them a work of art.”—^Morris 
European & American Express Co. v. 
tJ. S., <C.C.N.y.) 85 P. 964, 965. 

S3. U. S. V. Ecclesiastical Art. 

Works, (C.C.N.T.) 139 F. 798, 799 

—^Morris European & American 

Express Co. v. XJ. S., (C.C,N.T.) 85 

P. 964, 966. 

34. Kemp & Beatley v. Hirsch, (D. 

C.N.Y.) 34 P.(2d) 291, 292. 

35. Smith Engineering Works v. 

Nordberg Mfg. Co., (C.C.A.Wis.) 

68 P.(2d) 492, 493. 

36. Barger v. 

(Ky.) 129, 181. 

Baker, 7 Wall.(U.S.) 295, 297, 19 

L.Ed. 200. 

87. Almy v. Jones, 21 A 616, 17 R. 

1. 265, 266, 12 I..H.A 414. 


“temptation, deception, arts, or flattery, 2 and 
“works of the fine arts.”®^ 

ARTERIO-SOLEROSIS. A disease technically de¬ 
scribed as the hardening of the arteries of the brain, 
or rather as hemoiThages of the brain caused by the 
rupture of a blood vessel, resulting from the harden¬ 
ing or diseased condition of the arteries.®^ 

ARTESIAN. Prom the French “Artesien,” of or 
pertaining to Artois, Prance, where, it is said, the 
artesian well originated.^^ 

Artesian well. A perpendicular perforation or 
boring into the ground, deep enough to reach a sub¬ 
terranean body of water of which the sources are 
higher than the place where the perforation is made, 
and so force up to the surface a constant stream of 
water;a well or bore-hole, in which water is ob¬ 
tained by means of a perforation bored vertically 
down through impermeable strata, into underlying 
strata of more or less permeable character, such stra¬ 
tum to be charged with water.^^ The term is one of 
equivocal significance, the primary definition in all 
dictionaries indicating a well from which the water 
flows naturally without artificial pressure, but the 
secondary definition in some of the dictionaries in¬ 
dicating that the word may be applied also to wells 
from which the water is made to flow by artificial 

46. U. S. V. Ecclesiastical Art 
Works, (C.C.N.Y.) 139 P. 798, 799 
—^Morris European & American 
Express Co. v. U. S., (C.C.N.Y.) 
85 P. 964, 965. 

‘Works of art in architecture** con¬ 
trasted see supra note 45. 

47. U. S. V. Perry, (N.Y.) 13 S.Ct. 
26, 28, 146 U.S. 71, 74, 36 L.Ed. 890 
—^Harper & Bros. v. U. S., (C.C. 
N.Y.) 172 P. 289, 290—^Young v. 
Bohn, (C.C.Ind.) 141 P. 471, 472 
—In re Hempstead, (C.C.Pa.) 95 
P. 969. 

48. State V. Toledo, 23 Ohio Cir.Ct. 
327, 346. 

49. Hall V. State, 32 So. 750, 759, 13^ 
Ala, 90. 

50. Almy v. Jones, 21 A. 616, 17 R. 
I. 265, 266, 12 L.R.A 414. 

51. Smith V. State, 69 So. 402, 404, 
406, 13 Ala.App. 399. 

52. Smith v. State, supra. 

53. Rosenbach v. Dreyfuss, <D.C.N. 
Y.) 2 P. 217, 219. 

54. Continental Casualty Co. v. Sem¬ 
ple, (Ky.) 112 S.W. 1122, 1124. 

55. Worcester D., quoted in Andrews 
V. Cross, (C.C.N.Y.) 8 P. 269, 275. 
19 Blatchf. 294. 

56. Worcester D., quoted in Andrews 
V. Cross, supra. 

67. Poster v. Joliet, (C.C.Ill.) 27 F. 
899, 905, quoting Ure D. of Arts, 
Manufacturers and Mines. 


Caldwell, 2 Dana 
See also Jacobs v. 


38. U.S.—^Detroit Taxicab & Trans¬ 

fer Co. v. Callahan, (C.C.A.Mich.) 
1 F.(2d) 911, 912—Chandler v. 

Thompson, (C.C.N.C.) 30 P. 38, 39. 

Okl.—Miller v. State, 131 P. 717, 720, 
9 Okl.Cr. 255, L.R.A.1916A 1088. 

39. Kemp & Beatley v. Hirsch, (D. 
C.N.Y.) 34 F.(2d) 291, 292. 

40. Waldman v. Swanfeldt, (C.C.A 
Cal.) 66 P.(2d) 294, 295. 

41. Kemp & Beatley v. Hirsch, (D. 
C.N.Y.) 34 P.(2d) 291, 292. 

42. Clark v. Denton, 1 B. & Ad. 92, 
101, 20 E.C.L. 409, 109 Reprint 721. 

43. Tilghman v. Proctor, (Ohio) 102 
U.S. 707, 722, 26 L.Ed. 279—Corn¬ 
ing V. Burden, (N.Y.) 15 How.(U. 
S.) 252, 267, 14 L.Ed. 683—Riter- 
Conley Mfg. Co. v. Aiken, (Pa.) 
203 F. 699, 701, 121 C.C.A 655— 
New Process Fermentation Co. v. 
Koch, (C.C.Mich.) 21 F. 580, 582— 
MacKay v. Jackman, (C.C.N.Y.) 12 
F. 615, 618, 20 Blatchf. 466. 

44. Kemp & Beatley v. Hirsch, (D. 
C.N.Y.) 34 P.(2d) 291, 292. 

45. U. S. V. Ecclesiastical Art 
Works, (C.C.N.Y.) 139 P. 798, 799 
—^Morris European & American Ex¬ 
press CJo. V. U. S., (C.C.N.Y.) 85 
P. 964, 965. 

«Work of art in sculpture” con¬ 
trasted.— Morris European & Ameri¬ 
can Express Co. v. U. S., (C.C.N.Y.) 
85 F. 964, 965. 
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uaeaiis,®^ It has been compared with, and distin¬ 
guished from, ^^flowing well,”59 ^^ordinary well,”®® 
and "spring. 

Other phrases: "All artesian water that may be 
developed, an^ "subterranean or artesian basin 
waters.”®® 

ABTE VEL UTGENIO. Latin, Uterally by artifice or 
inclination.®^ 

ARTFUL. Done with or characterized by art or 
skill; artificial, as opposed to natural; produced or 
producing by art; skillful; adroit; hence, cunning; 
crafty; practising or characterized by art or strata¬ 
gem.®® 

Phrases: "Artful concealment,”®® and "license fee 
... on each . . . artful dodger.”®^ 

ARTFULLY. In an artful manner; with art or 
skill; with cunning or craft; craftily; cunningly,®® 
as in the phrase "artfully and purposely framed.”®® 

ARTHEL, ARDHEL, or ARDDELIO. To avouch; 
as if a man were taken with stolen goods in his pos¬ 
session he was allowed a lawful arthel, that is, 
vouchee, to clear him of the felony.^® 

ARTHRITIS. A disease of the joints of the human 
body;infiammation of a joint.72 


Phrases: "Chronic atrophic arthritis,”73 and 

"rheumatoid arthritis.”7^ 

ARTICLE. 

As a Noun 

It has been said that the word is derived from 
"articulus,” a joint;7® and, as generally used, it has 
been defined as meaning a joint connecting two parts 
of the body, or one of the parts thus connected ;7® 
also a separate member or portion of anything, a 
distinct portion or part, or a joint or part of a mem¬ 
ber; 77 hence a single clause in any writing, a partic¬ 
ular item of several that make up an account, or a 
portion of a complex whole ;7® a distinct part, or 
a distinct portion of an instrument ;7® one item of 
several, or one thing of many;®® also, a literary 
composition on a specific topic, forming an inde¬ 
pendent portion of a book or literary publication, es¬ 
pecially of a newspaper, review, or other periodieal.®^ 
As applied to specific objects or things, it has been 
defined as a material thing as part of a class, or, ab¬ 
solutely, a particular substance or commodity;®® a 
particular object or substance, a material thing or 
a class of things,®® having reference, in a particular 
connection, to a particular product generically,®^ or 
to individual containers.®® While it is a word of 


58. Hattiesburg Plumbing Co. v. 
Carmichael, 31 So. 536, 537, 80 
Miss. €6, 68. 

Distinctions in meaning 

"Properly speaking, an artesian 
well is one in which the water from 
the lower stratum rises above the 
surface of the superincumbent im¬ 
permeable strata, but, by extension, 
the phrase has been applied of late 
years to any wells in which waters 
of the lower stratum are enabled to 
Pise sufficiently near to the surface 
to allow of their being economically 
used."—^Foster v. Joliet, (C.C.I11.) 
27 P. 890, 905. 

59. Poster v. Joliet, supra. 

60. Poster v. Joliet, supra—Andrews 

V. Carman, (C.C.N.Y.) 1 P.Cas%No. 
371, 13 Blatchf. 307, 309. 

61. Wolfskin V. Smith, 89 P. 1001, 
1003, 5 CaLApp. 175. 

68. Burr v. Maclay Rancho Water 
Co., 98 P. 260, 262, 154 Cal. 428. 

63b Justesen v. Olsen, (Utah) 40 P. 
(2d) 802, 811. 

64. Adams Gloss. 

65. Century D. 

66. Lake v. Gilchrist, 7 Ala. 955, 959. 

67. Commonwealth v. Miller, 64 S. 

W. (2d) 632, 633, 246 Ky. 83. 

68b Century D. 

69. . Kerr v, Porce, (D.C.) 14 P.Cas. 
No.7,730, 3 Cranch C.C. 8. 


70. Black L. D. 

Provision was made against it by 
28 Hen. VIII c 6.—Black L. D. 

71. Century D. 

73. Cass V. Pacific Mut. Life Ins. 
Co. of California, (S.D.) 253 N.W. 
622, 623. 624. 

73b Cass V. Pacific Mutual Life Ins. 
Co. of California, supra. 

74. Cass V. Pacific Mutual Life Ins. 
Co. of California, supra. 

75. Century D., quoted in Carter v. 
Wilmington, etc., R. Co., 36 S.E. 14, 
15, 126 N.C. 437. 

Also said to be derived from the 
Greek, the original or radical word 
meaning ‘to join* or *to fit to’ as a 
part.—^Wetzell v. Dinsmore, 4 Daly 
(N.T.) 193, 195. 

76. N.T.—^Wetzell v. Dinsmore, 4 
Daly 193, 195. 

N.C.—Carter v. Wilmington, etc., R. 
Co.. 36 S.B. 14, 15, 126 N.C. 437. 

77. U.S.—^Junge v. Hedden, (C.C.N. 
Y.) 37 P. 197, 198, affirmed 13 S.Ct. 
88, 146 U.S. 233, 36 L.Ed. 953. 

N.T.—Wetzell v. Dinsmore, 4 Daly 
193, 196. 

7& U.S.—Andersen v. U. S., (C.C.A. 

Wash.) 284 P. 542, 543. 

N.C.—Carter v. Wilmington, etc., R. 
Co., 36 S.B. 14, 15, 126 N.C. 437. 

79. Webster D., quoted in Carter v. 
Wilmington, etc., R. Co., supra. 
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80. Andersen v. U. S., (C.C.A.Wash.) 
284 P. 542, 543--5 C.J. p 590 notes 
31, 37. 

“Thing” distinguished.—U. S. v. 
Somers, (D.C.Cal.) 164 P. 259, 261. 

81. Century D., quoted in Miller v. 
State, 99 S.W. 533, 81 Ark. 359, 362. 

82. Century D. 

In common usage it Us applied "to 
almost every separate substance or 
material, whether as a member of a 
class, or as a particular substance 
or commodity,” but its use in this 
sense is said to be comparatively 
modern.—^Junge v. Hedden, (N.Y.) 
13 S.Ct. 88, 89, 146 U.S. 233, 36 L. 
Ed. 953, affirming (C.C.) 37 P. 197— 
Shuttleworth v. State, 35 Ala. 415, 
417—^Wetzell v. Dinsmore, 4 Daly 
(N.Y.) 193, 195, citing Allison Am.D., 
and Worcester D. 

83. U.S.—^A. O. Andersen & Co. v. 
U. S., (C.C.A.Wash.) 284 P. 542, 
543—^U. S. v. Doragon Co., 12 Ct. 
CustApp. 524, 525—U. S. V. Clos- 
son Co., 12 CtCustApp. 470, 471. 

N.Y.—^People v. Epstean, 170 N.Y.S. 

68, 73, 102 Misc. 476. 

Tex.—^Mulloy v. Humble Oil & Refin¬ 
ing Co., (Civ.App.) 250 S.W. 792. 

84. A. O. Andersen & Co. v. U. S., 
(C.C.A.Wash.) 284 P. 542, 544. 

85. U.S.—U. S. v. Two Hundred 
Cases, More or Less, of Canned 
Salmon, (D.C.Tex.) 289 P. 167, 159. 
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broad significance, it has not been extended to in¬ 
clude bulky and heavy commodities,^® or an object 
which is not an ^^article” as the word is ordinarily 
used.®7 

In English ecclesiastical law, a complaint exhibited 
in the ecclesiastical court by way of libel; the dif¬ 
ferent parts of a libel, responsive allegation, or coun¬ 
ter allegation in the ecclesiastical courts.^S In 
Scotch practice, a subject or matter; competent mat- 
tei\®® 

In a grammatical sense, it has been described as 
a word of separation to individualize and distin¬ 
guish some particular thing from the general thing 
or whole of which it forms a part.^® 

Phrases: ^^Article, commodity, or utility,"ar¬ 
ticle” of baggage,® 2 ^^article of commerce,”®® "article 
of food,”®^ "article of interstate commerce,”®® "ar¬ 
ticle of manufacture,”®® "article of measurement,”®^ 
"article of merchandise,”® ^ "article of personal prop¬ 
erty,”®® "article of trade, manufacture, or use,”i 
"article of which such substances [as compressed gas] 
are component parts,”® "article” or "commodity,”® 
"article or thing whatsoever, which may encumber 
any street,”^ "each article,”® "family or household 
article,”® "patented article,”*^ "this article,”® and 
"valuable article.”® 


-^Articles (plural). The word "articles,” as used 

in tariff acts, is defined and the subject-matter, in¬ 
cluding numerous phrases using the word, is fully 
treated in Customs Duties §§ 31-75 [17 C.J. p 554 
note 28-p 600 note 71]. In other connections, the 
word "articles,” in its more general applications, has 
been defined as a connected series of propositions; a 
system of rules; the subdivisions of a document, 
code, book, etc.; a specification of distinct matters 
agreed upon or established by authority or requir¬ 
ing judicial action ;l® and in its more specific appli¬ 
cations, it has been defined as meaning a statute, as 
having its provisions articulately expressed under 
distinct heads, several of the ancient English statutes 
being called "articles” (articuli) also a contrac¬ 
tual document executed between parties, containing 
stipulations or terms of agreement or a system of 
rules established by legal authority, as articles of 
war, articles of the navy, articles of faith.^® In 
chancery practice, a formal written statement of ob¬ 
jections filed by a party, after depositions have been 
taken, showing ground for discrediting the witness- 

Articles approbatory. In Scotch law, that part of 
the proceedings which corresponds to the answer ta 
the charge in a bill in chancery.^® 


N.C.—Carter v. Wilmington, etc., R. 

Co., 36 S.E. 14, 16, 126 N.C. 437. 
Se. Harrison Supply Co. v. U. S., 
^Tv^ass.) 171 F. 406, 407, 96 C.C.A. 

S62. 

S7. U.S.—^The Conqueror, <N.T.) 17 

S. Ct. 510, 512, 166 U.S. 110, 114, 41 
Ii.Ed. 937. 

Tex.—Ball v. Davis, 18 S.W.(2d) 
1063, 1066, 118 Tex. 534—Mulloy v. 
Humble Oil & Refining Co., (Civ. 
App.) 250 S.W. 792. 

88. Black L. D., citing 3 Blackstone 
Comm, p 109. 

89* Black Xj. D. 

90 . Wetzell v. Dinsmore, 4 Daly (N. 

T. ) 193, 195. See also A [1 C.J.S. 
p 1]; An [3 C.J.S. p 1060]; The [62 
C.J. p 834]. 

91. People v. Epstean, 170 N.T.S. 
68, 75, 102 Misc. 476. 

92. U.S.—^Hopkins v. Westcott (C. 

C.N.T.) 12 P.Cas.No.6,692, 6 

Blatchf. 64. 

N.Y.—^Earle v. Cadmus, 2 Daly 237, 
239. 

93. Boddy v. Continental Inv. Co., 
88 So. 294, 295, 18 Ala.App. 65— 
5 C.J. p 591 note 63. 

94. U. S. V. Two Hundred Cases, 
More or Less, of Canned Salmon, 
(D.C.Tex.) 289 P. 167, 159—Royal 
Baking Powder Co. v. Emerson, (C. 
C.A.Ark.) 270 F. 429, 432—Botelor 
V. Washington, (D.C.) 3 P.Cas.No. 
1,685, 2 Cranch C.C. 676. 


Held applicable to an entire ship¬ 
ment of a food product in containers, 
as canned salmon.—^A. O. Andersen & 
Co. V. U. S., (C.C.A.Wash.) 284 P. 
542, 543. 

95. Kansas City Breweries Co. v. 
Kansas City, 153 P. 523, 524, 96 
Kan. 131—5 C.J. p 692 note 68. 

96. U.S.—American Patents Develop¬ 
ment Corporation v. Carbice Cor¬ 
poration of America, (C.C.A.N.Y.) 
38 F.(2d) 62, 64—In re Koehring, 
(Gust. & Pat.App.) 37 P.(2d) 421, 
424. 

D.C.—In re Hadden, 20 P.(2d) 275, 57 
App.D.C. 259. 

Tenn.—^Nashville Tobacco Works v. 
City of Nashville, 260 S.W. 449, 
451, 149 Tenn. 551. 

97. Bonham v. Charlotte, etc., R. 
Co., 13 S.C. 267, 276. 

98. Jersey-Creme Co. v. McDaniel 
Bros. Bottling Co., (Tex.Civ.App.) 
151 S.W. 1187, 1188. 

99. State V. Williams, 21 N.W. 746, 
748, 32 Minn. 537. 

Animate objects of personal prop¬ 
erty have been held to be included.— 
Lewin v. Pioneer Hatchery, 278 P. 
902, 904, 99 Cal.App. 473. 

aoods and cliattels have been held 
to be included, but money e.nd securi¬ 
ties have been held not included.— 
Merrill v. Winchester, 113 A. 261, 
267, 120 Me. 203. 
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1. People V. Epstean, 170 N.T.S. 68*,. 
75, 102 Misc. 476. 

2. Peo. V. Lichtman, 72 N.Y.S. 511^ 
j 512, 66 App.Div. 76. 

3. Ala.—Shuttleworth v. State, 35 
Ala. 415, 417. 

Mass.—Merchants’ Legal Stamp Co. 
V. Murphy, 107 N.E. 968, 220 Mass. 

i 281. 

N.Y.—^People v. Epstean, 170 N.Y.S. 
68, 73, 102 Misc. 476. 

4. Dreher v. Yates, 43 N.J.Law 473^ 
477. 

5. Carter v. Wilmington, etc., R. Co., 
36 S.E. 14, 15, 126 N.C. 437. 

6. Arthur v. Morgan, (N.Y.) 5 S. 
Ct. 241, 243, 112 U.S. 495, 28 L.Ed. 
825. 

7. Holly V. New York, 112 N.T.S. 
797, 799, 128 App.Div. 499. 

8. Colo.—^Denver v. Dunning, 81 P. 
259, 261, 33 Colo. 487, 3 AnmCas. 
674. 

N.T.—Matter of Ward, 137 N.T.S. 
659, 660, 78 Misc. 15. 

9. State V. Pottmeyer, 33 Ind. 402, 
403, 5 Am.R. 224. 

10. Black L. D. 

11. Black L. D. 

12. Black L. D. 

18. Black L. D. 

14. Black L. D. 

15. Bouvier L. D. 



ARTICLE 


6 C.J.S. 


Articles tmprobafory. In Seoteh law, that part 
of the proceedings which corresponds to the charge 
in a bill in chancery.!^ 

Articles, Lords of, A committee of the Scottish 
parliament, which, in the mode of its election, and 
by the nature of its powers, was calculated to increase 
the influence of the crown, and to confer upon it a 
power equivalent to that of a negative before de- 
bate.17 

Articles of agreement. A written memorandum 
of the terms of an agreement.^^ 

Articles of Confederation. The compact between 
the original thirteen states of the Union.^^ 

Articles of personal property. Goods and chattels, 
not money or securities, and hence held to exclude 
notes, mortgages, contracts of sale of real estate, and 

cheeks.20 

Articles of religion or of faith. The system of 
faith of the Church of England, more commonly 
known as the Thirty-Nine Artieles.^i 

Articles of roup. In Scotch law, the conditions 
under which property is exposed to sale by auetion .22 

Articles of set In Scotch law, an agreement for 

a Iease.23 

Articles of the clergy. The title of a statute pass¬ 
ed in the ninth year of Edward 11 for the purpose 
of adjusting and settling the great questions of cog¬ 
nizance then existing between the ecclesiastical and 
temporal courts.24 

Articles of the navy. A system of rules prescrib¬ 
ed for the government of the navy.25 

IG. Bouvier L. D. 

17. Black li. D. 

Historical 

This system appeared inconsistent 
With the freedom of parliament, and 
at the revolution the convention of 
estates declared it a g’rievance, and 
accordingly it was suppressed by Act 
(1690) c 3.—Black L. D. 

18i Burrill L. D. See also Contracts 
§§ 54-59 [13 C.J. p 303 note 44-p 
305 note 74]. 

19. Burrill li. D. 

Historical 

The Articles of Confederation went 
into operation March 1, 1781, and re¬ 
mained in force until March 4, 1789, 
when the present constitution of the 
United States was adopted.—^Burrill 
li. D. 

20. Black L. D. 

21. Burrill L. D. 

These were drawn up by the con¬ 
vocation in 1562 and confirmed by 
James L^Wharton KLex. 

2SL Wharton LXes. 


Articles of the peace. A complaint made or ex¬ 
hibited to a court by a person who makes oath that 
he is in fear of death or bodily harm from some one 
who has threatened or attempted to do him injury.26 

Articles of union. In English law, articles, twen¬ 
ty-five in number, agreed to, A.D. 1707, by the par¬ 
liaments of England and Scotland, for the union 
of the two kingdoms.27 

Articles of zvar. A system of rules prescribed for 
the government of the army.28 

Other phrases. ^^All other articles” (see All 3 
C.J.S. p 881 notes 50, 51), ^^articles exported,”23 ^Par¬ 
ticles for family use,”20 p‘artides . . . for the 
. . . procuring of abortion,”2i p^articles forward- 
ed,”22 pParticles necessary for . . . personal use,”23 
‘^articles necessary to be produced as evidence,”24 
^^articles of association” see Associations § 11 [5 C. 
J. p 1341 note 53-p 1342 note 76] and Joint Stock 
Companies § 4 [33 C.J. p 884 notes 11-24], “articles 

. . . of . . • bankrupt,”2 5 pParticles of comfort 
and support of the household,”26 “articles of gold 
and silver manufacture,”27 pParticles of impeach¬ 
ment” see OjBlcers § 68 [46 C.J. p 1001 note 84], “ar¬ 
ticles of incorporation” see Corporations § 51 [14 
C.J. p 134 notes 59-64], “articles of partnership” see 
Partnership § 77 [47 C.J. p 773 notes 75-83], “ar¬ 
ticles of personal use and ornament,”2 3 “articles of 
produce,”29 “articles of provision,”^® “articles of 
trade and commerce,”^^ “articles of traffic ,”^2 pp^r- 
ticles of value,”^2 pparticles of wood,”^^ “articles or 
apparatus suitable to be used for gambling pur¬ 
poses,”^ 5 ^articles or objects,”^3 “articles perishable 

N.W. 734, 736, 163 Mich. 602, Ann. 
Cas.l912A 959. 

Ohio.—^Lang v. Arcade Hotel Co., 9 
Ohio Dec. (Reprint) 372, 375, 12 
Cinc.L.Bul. 253. 

98. In re Parry, 41 A. 448, 449, 188 
Pa. 33, 68 Am.S.R. 847, 49 L.R.A. 
444. 

39. State v. Lumbermen’s Bd. of 
Exchu, 23 N.W. 838, 839, 33 Minn. 
471. 

40. U. S. V. Sheldon, 2 Wheat. (U. 
S.) 119, 120, 4 L.Ed. 199. 

41 . Pittsburgh v. Kalchthaler, 7 A. 
921, 922, 114 Pa. 547. 

42. Bowman v. Chicago & North¬ 
western Ry. Co., (Ill.) 8 S.Ct. 689. 
703, 125 U.S. 494, 31 L.Ed. 700. 

43. Shaw V. U. S., (Ky.) 180 F. 348, 
352, 103 C.C.A. 494. 

44. Martin v. New Orleans, 38 La. 
Ann. 397, 398, 58 Am.R. 194—5 C. 
J. p 592 note 80. 

45. Miller v. State, 149 P. 364, 46 
Okl. 674. 

46. Wells V. Shook, (C.C.N.T.) 29 
P.Cas.No.17,406, 8 Blatchf. 254, 257. 


23. Bouvier L. D. 

24. Black L. D. 

25. Black L. D. See also Army and 
Navy § 2. 

26. Sweet L. D. 

27. Black L. D., citing 1 Blackstone 
Comm, p 96. 

28. Burrill L. D. See also Army 
and Navy § 2. 

29. Aguirre v. Maxwell, (C.C.N.Y.) 
1 F.Cas.No.lOl, 3 Blatchf. 140, 141, 

30. Gooch V. Gooch, 33 Me. 535, 536. 

31. U. S. V. Somers, (D.C.Cal.) 164 
P. 259, 261. 

32. Wetzell V. Dinsmore, 54 N.T. 
496, 498, reversing 4 Daly 193. 

33. Hamilton v. Lane, 138 Mass. 358, 
360. 

34. Rex V. Luce, 6 Hawaii 684. 

35. In re Welch, (D.C.N.T.) 29 P. 
Cas.No.17,366, 5 Ben. 230. 

36. Lee v. Sims, 65 Ala. 248, 253— 
May V. Smith, 48 Ala. 483, 488. 

37. Mich.—Weadock v. Swart, 128 
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ARTICLE—ABTIFICEB 


in their own nature/'^? “articles . . . sold for con¬ 
sumption or use/'48 “articles used in packing/'49 
^^artieles used in the conduct of trade,’'50 “buildings 
and articles made or repaired by them,”5i “goods or 
articles,”52 “heavy articles,” and “articles of meas¬ 
urement,”53 “lienable articles,”54 “manufactured ar¬ 
ticles” see Manufactures § 1 [38 C.J. p 971 notes 
81-84], “other articles” see Other [46 C.J. p 1144 
note 47], “proprietary articles” see Proprietary [50 
C.J. p 790 note 7], and “shipping articles” see Sea¬ 
men §§ 18-21 [56 C.J. p 932 note 17-p 938 note 67]. 

As a Verb 

To bind by articles of covenant or stipulation, as 
to article an apprentice.55 The past participle is 
also used adjectively, as in the phrase, “articled 

elerk.”56 

ARTICULATE. As a verb, to utter articulately; 
produce after the manner of human speech; as an 
adjective and noun, jointed by syllabic division; di¬ 
vided into distinct successive parts, like joints, by 
the alternation of opener and closer sounds, or the 
intervention of consonantal utterances (sometimes 
also of pause or hiatus) between vowel sounds; said 
of human speech-utterance, as distinguished from 
other sounds made by human organs, and from the 
sounds made by the lower animals, hence clear; dis- 


tinet.57 

Articulate adjudication. In Scotch law, where the 
creditor holds several distinct debts, a separate ad¬ 
judication for each claim is thus called.53 

Articulate speech. An uttered sound produced by 
the human voice.53 

ARTICULATELY. Article by article; by distinct 
clauses or articles; by separate propositions.®® 

ARTICULI. Latin, articles; items or heads; a term 
applied to some old English statutes, and occasionally 
to treatises.®^ 

ARTICULO MORTIS. At the point of death; in the 
article of death, which means at the moment of death; 
in the last struggle or agony.®2 

ARTIFICE. The art of making an ingenious 
contrivance or device of some kind;®^ subtle or de¬ 
ceptive art in contriving, trickery, cunning, strategy 
or finesse;®® a trick or fraud.®® 

Phrases: “Artifice was practiced,”®^ “deception, 
artifice, or promises,”®® and “scheme or artifice to 
defraud.”®® 

ARTIFICER. One by whom anything is made;*^® 
one who buys goods to reduce them by his own art 


47. Astor V. Union Ins. Co„ 7 Cow. 
(N.T.) 202, 214—^Baker v. Ludlow, 
2 Johns.Cas.(N.T.) 289, 290. 

48. United Profit Sharing Corpora¬ 
tion V. U. S., (CtCl.) 43 P.(2d) 266, 
269. 

49. Phoenix Ins. Co. v. Favorite, 49 
Ill. 259, 261—New York Home Ins. 
Co. V. Favorite, 46 Ill. 263, 270. 

BO. Photo-Engravers Board of Trade 
of New York v. Addison, 260 N.Y.S. 
332, 333, 145 Misc. 479. 

Bl. U.S.—^Bovaird Supply Co. v. 
American Tank Co., (C.C.A.Tex.) 
29 P.(2d) 361, 362—In re Wigzell, 
(D.C.Tex.) 7 F.Supp. 463, 464. 
Tex.—Ball v. Davis, 18 S.W.(2d) 1063, 
1066, 118 Tex. 534—Mulloy v. Hum¬ 
ble Oil & Refining Co., (Civ.App.) 
250 S.W. 792—Wichita Falls Sash 
& Door Co. V. Jackson, (Civ.App.) 
203 S.W. 100, 101. 

52. State V. Ward, 49 Conn. 429, 
442. 

63. Bonham v. Charlotte, etc., R. 
Co., 13 S.C. 267, 277. 

64. Frank Adam Electric Co. v. 
Gottlieb, 86 S.W. 901, 902, 112 Mo. 
App. 226, 228. 

55. See Reg. v. Reeve, 4 Q.B. 211, 
45 B.C.L. 211, 114 Reprint 877. 

66. Reg. V. Reeve, supra. 

A pupil of au attorney or solicitor 
who undertakes, by articles of clerk- j 


ship containing covenants mutually 
binding, to instruct him in the prin¬ 
ciples and practice of the profession. 
—Wharton L.Lex. 

57. Century D. 

58. Black L. D. 

59. The Telephone Cases, 8 S.Ct. 778, 
781, 126 U.S. 1, 532, 31 L.Ed. 863. 
“Vocal sounds” compared.—The 

Telephone Cases, 8 S.Ct. 778, 781, 126 
U.S, 1, 532, 31 L.Ed. 988. 

60. Black L. D. 

61. Black L. D. 

Articuli cleri—articles of the cler¬ 
gy.—Black L. D. 

Articuli de moneta—articles con¬ 
cerning money, or the currency. The 
title of a statute passed in the twen¬ 
tieth year of Edward I.—^Black L. 
D., citing 2 Reeve Hist.Eng.L. p 228, 
and Crabb Eng.L,(Amer.ed) p 167. 

Articuli magnse chartse—^the pre¬ 
liminary articles, forty-nine in num¬ 
ber, upon which the Magna Charta 
was founded.—^Black L. D. 

Articuli super chartas—^articles 
upon the charters. The title of a 
statute passed in the twenty-eighth 
year of Edward I st 3, confirming or 
enlarging many particulars in Magna 
Charta, and the Charta de Foresta, 
and appointing a method for enforc¬ 
ing the observance of them, and for 
the punishment of offenders.—^Black 
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L. D., citing 2 Reeve HistEng.L. pp 
103, 233. 

62. Black L. D., citing Succession of 
Villa, 61 So. 765, 770, 132 La. 714. 
More commonly artlciilo mor¬ 
tis.”—Black L. D. 

63. Century D. 

64. U. S. V. Dexter, (D.C.Iowa) 154 
F. 890, 896. 

65. Standard D., quoted in State v. 
Hamann, 80 N.W. 1064, 1065, 109 
Iowa 646, 649. 

66. Webster D., quoted in State v, 
Hemm, 48 N.W. 971, 974, 82 Iowa 
609—5 C.J. p 595 note 49. 

“Porce” distinguished.—^Foote v. 
De Poy, 102 N.W. 112, 114, 126 Iowa 
366, 106 Am.S.R. 365, 68 L.R.A. 302— 
Frederick Cent. Bank v. Copeland, 
18 Md. 305, 317, 81 Am.D. 597. 

“Scheme” compared.—^U. S. v. 
Dexter, (D.C.Iowa) 154 F. 890, 896— 
Herman v. U. S., (Ohio) 116 F. 350, 
352, 53 C.C.A. 570. 

67. Davis v. Boston Elevated Ry. 
Co., 126 N.E. 841, 845, 235 Mass. 
482. 

68. Finch v. Gibson, 203 S.W. 759, 
761, 140 Tenn. 134. 

69. U. S. V. Dexter, (D.C.Iowa) 154 
F. 890, 886. 

70- Parker son v. Wightman, 35 S.C. 
L. 363, 365, citing Johnson D. 



ABTIFICEn-AJRTimClAL 
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and industry into other forms one who ^^makes’^ 
something, as distinguished from one who only ^^does’^ 
somethingThe term commonly implies power 
of contrivance or adaptation in the exercise of one’s 
craft, 73 and the personal exercise of some manual 
labor and that of a skilled kindJ^ 

AETIPIOIAL. Made by art; created by law; the 
opposite of ^^natural;”76 produced or modified by 
human skill or labor;73 also artful, subtle, crafty, and 
ingenious.77 In a particular connection, the term 
may indicate that the article so described is an imita- 

tionJS 

Artificial force, A natural force so transformed 
in character or energies by human power as to possess 
new capabilities of actionJ^ 

Artificial persons. Such as are created and devised 
by human laws for the purposes of society and gov¬ 
ernment, which are called corporations or bodies 
politic.^® 

71. Lansdale v. Brashear» ^ T.B. 

Mon.(Ky.) 330, 335. 

“Mercliaait” distingizislied.—Lans¬ 
dale V. Brashear, 3 T.B.Mon.(Ky.) 

330, 335. 

72- Stroud Jud. D. 

73. State V. Ottawa, 113 P. 391, 393, 

84 Kan. 100. 

Otner terms compared 

“Workman is the general term: It 
frequently applies to one who does 
relatively skilled work, as contrast¬ 
ed with a laborer, whose work de¬ 
mands strength or exertion rather 
than skill; an artisan as here com¬ 
pared (see artist) is esp. one who is 
employed in an industrial or me¬ 
chanic art or trade; mechanic, once 
synonymous with artisan, is now 
commonly restricted to a workman 
who is skilled in constructing, re¬ 
pairing or using machinery; a 
craftsman is one who practices a 
handicraft; artificer commonly im¬ 
plies power of contrivance or adapt¬ 
ation in the exercise of one's craft.” 

—^Webster New Int. D., quoted in 
State V. Ottawa, 113 P. 391, 393, 84 
Kan. 100. 

74. Stroud Jud. D., citing Ex p. 

Ormrod, 1 D. & L. 825, 828. 

75. Burrill L. D. 

**isratural” distinguished.—^Poley v. 

Miller. (B.C-Ohio) 24 F.(2d) 722, 725 
—5 C.J. p 595 note 55 Ca]. 

76. Foley v. Miller, (D.C.Ohio) 24 
P.(2d) 722, 725. 

77. State V. Hamann, 85 N.W, 614, 

113 Iowa 367, 368. 

78. U.S.—S. V. American Bead 
Co.. 9 CtCustApp. 193, 194. 

N.Y.-—People v. Wyman, 235 N.T.S. 

218, 220, 226 App.Div. 220. 

79. Black L. D., citing Wall v. Leek, 

CCal.) 66 F. 552, 555, IS C.C.A. 630. 


Artificial presumption. The presumption which the 
law raises as to the existence of a second fact when 
the existence of one fact is not direct evidence of the 
existence of the other.31 

Artificial succession. The succession between pred¬ 
ecessors and successors in a corporation aggregate or 
sole.S^ 

Other phrases: Artificial alizarin,^^rtificial 
and ornamental fruits,”^^ ^^artificial causes,”^^ ^‘ar¬ 
tificial coloration,”^® ‘^artificial coloring matter, 
“artificial crowns,”®^ “artificial flavor and color,”®® 
“artificial flowers,”®® “artificial flowers or parts there¬ 
of «9l "artificial leaves,”®® “artificial monuments” 
see Boundaries § 7 [9 C.J. p 162 notes 78-80], “arti¬ 
ficial or ornamental . . . grains . . . and stems,”®® 
“artificial or ornamental leaves,”®^ “artificial 

roads,”®® “artificial shamrocks,”®® “artificial 

wants,”®7 and “artificial watercourses.”®® 

86. Moxley v. Hertz, (C.C.Ill.) 173 
P. 728, 731. 

"Natural ooloratiou” distinguish¬ 
ed.—Foley V. Miller, (D.C.Ohio) 24 
F.(2d) 722, 725. 

87. Weller v. State, 40 N.B. 1001, 
1002, 53 Ohio St. 77, 84. 

88. S. S. White Dental Mfg. Co. v. 
Dental Co. of America, (D.C.Pa.) 
263 F. 719, 720. 

What constitutes 

The facings and backings made to 
be sold to dentists to be set by them 
with appropriate fastenings in the 
jaws of their patients, when so in 
place are commonly called “crowns” 
or “artificial crowns.”—S. S. White 
Dental Mfg. Co. v. Dental Co. of 
America, (D.C.Pa.) 263 F. 719, 720. 

89. People v. Wyman, 235 N.Y.S. 
218, 219, 226 App.Div. 220. 

90. Hamburger & Co. v. U. S., (C.C. 
N.Y.) 180 P. 632. 633. 

91. In re Zeimer, (C.C.N.Y.) 66 P. 
740, 741. 

92. U. S. V. Cattus, (N.Y.) 167 P. 
532, 633, 93 C.C.A. 64. 

93. Herman & Guinzeberg v. U. S., 
(C.C.N.T.) 121 P. 201, 202. 

94. Kreshower v. U. S., (C.C.N.Y.) 
152 P. 485, 486. 

95. Com. V. Central Pass. R. Co., 52 
Pa. 506, 516. 

98. U. S. V. Cattus. (N.Y.) 167 P. 
532, 93 C.C.A. 64. 

97. Evans v. Merriweather, 4 IlL 
492, 495, 38 Am.D. 106. 

“Natural wants” distinguished.— 

Evans v. Merriweather, 4 Ill. 492, 
495, 38 Am.D. 106. 

98. Standart v. Round Valley Water 
Co.. 19 P. 689, 690, 77 Cal. 399— 
Parmer v. Ukiah Water Co., 56 
Cal, 11, 13. 


80. 1 Blackstone Comm. 123, quot¬ 
ed in Chapman v. Brewer, 62 N.W. 
320, 322, 43 Neb. 890. 898, 47 Am. 
S.R, 779—5 C.J. p 596 note 73. 
“Natural persons” distinguished.^— 
Smith V. Alabama L. Ins., etc., Co., 4 
Ala. 558, 568—Chapman v. Brewer, 
62 N.W. 320, 322, 43 Neb. 890, 47 Am. 
S.R. 779. 

“Persons in representative capac¬ 
ity^' distinguished.—John C. Orr Co. 
V. Cushman. 104 N.Y.S. 510, 611, 54 
Misc. 121. 

81- Gulick V. Loder, 13 N.J.Law 68, 
72, 23 Am.D. 711. 

“Legal presumption” equivalent.— 
Gulick V. Loder, 13 N.J.Law 68, 72, 
23 Am.D. 711. 

“Natural presumption” distin^ 
guished.—Gulick v. Loder, 13 N.J. 
Law 68, 72, 23 Am.D. 711. 

82. Black L. D., citing Thomas v. 
Dakin, 22 Wend. (N.Y.) 9, 100. 

“Natural succession” distingtUsh- 
ed.—Thomas v. Dakin, 22 Wend.(N. 
Y.) 9, 100. 

83. Cochrane v. Badische Anilin & 
Soda Pabrik, (N.Y.) 4 S.Ct. 455, 
458, 111 U.S. 293. 28 L.Ed. 433, re¬ 
versing (C.C.) 2 P.CasvNo.719, 16 
Blatchf. 155—^Parbenfabriken of 
Elberfield &Co. v. U. S., (N.Y.) 102 
P. 603, 604, 42 C.C.A 625. 
Dyestuffs derived from anthracene. 

—^Farbenfahriken of Elberfield & Co. 
V. U. S„ (N.Y.) 102 F. 603, 604, 42 
C.C.A. 525. 

84. U. S, V. Kresge Co., 12 Ct.Cust. 
App. 34, 35—^Morimura Bros. v. U. 
S., 8 CtCustApp. Ill, 113. 

85^ Rowland v. Miller, 15 N.Y.S. 
701, 702. 

“Natural causes” distinguished.— 
Rowland v. Miller, 15 N.Y.S. 701, 702. 
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ABTIFICIALLY-^AS 


ARTIFICIALLY. In an artificial manner; by art 
or human skill and contrivance;^^ also scientifically; 
technically; using terms of art.i 

Phrases: ^^Artificially developed water ”2 ^nd 
^^artificially precipitated.”^ 

ARTISAN. A term that signifies one skilled in some 
kind of mechanical craft one trained for manual 
dexterity in some mechanic art or trade; a handi¬ 
craftsman; a mechanic;5 one who is employed in 
an industrial or mechanic art or trade;® a skilled 
mechanic.*^ The term has been held to include archi¬ 
tects,® carpenters, painters, fioor finishers,® civil en¬ 
gineers,^® and plasterers but not to include log¬ 
ging contractors,^® lumber merchants,^® optome- 

trists,i4 or subcontractors.^s 

Phrases: “A manufacturer, or an artisan,”^® 
‘^lien of an artisan,”l7 and ^^mechanic or artisan;”!® 
also "mechanics and artisans,”!® and "mechanics, 
artisans and materialmen.”®® 

ARTIST. A person of especial skill or ability in any 
field; one who is highly accomplished; especially one 
versed in the liberal arts.®! Also one who professes 
and practices one of the fine arts.®® In a particular 
connection, "artist” may refer to one skilled in trade 


or art;®® and has been held broad enough to include 
architects,®^ and has been extended, by judicial refer¬ 
ence, to a surveyor;®® but it has been held not to 
include barbers, cooks, dressmakers, milliners, or 
tailors.®® 

Phrases: ^^xemption as an 'artist;^ ”®'^ also "ar¬ 
tists’ colors,”®® and "professional . • • artists.”®® 

ARTIUMBACCALAUREUS. Bachelor of arts; ab¬ 
breviated A.B.®® 

ARTIUM MAGrISTER. A master of arts, the highest 
college or university degree in arts. It is usually 
abbreviated A.M.®! 

ARURA. An ojd English law term, signifying a 
day’s work in plowing.®® 

ARVIL, ARVAL, or ARPAL. The burial or funeral 
rites.®® 

Arvil bread. Bread delivered to the poor at funeral 
solemnities.®^ 

ArviUsiipper, A feast or entertainment made at 
a funeral in the north of England.® ^ 

AS (English). 


90. Century D, 

1. Black L. D. 

Applied to writinsrs 

A will or contract is described as 
'‘artificially” drawn if it is couched 
in apt and technical phrases and ex¬ 
hibits a scientific arrangement,— 
Black Li. D. 

2. In re Nix, 46 P,(2d) 176, 178, 96 
Colo. 540. 

3. tJ. S. V. P. E. Anderson & Co., 
(N.T.) 175 P. 961, 962, 99 C.C.A 
461. 

4. N.T.--0’Clair v. Hale, 64 N.T.S. 
386, 387, 25 Misc. 31. 

Tex.—Warner Memorial University 
V. Ritenour, (Civ.App.) 56 S.W. 
(2d) 236, 237. 

5. Webster D., quoted in Warner 
Memorial University v. Ritenour, 
supra. 

a Kan.—State v. Ottawa, 113 P. 

391, 393, 84 Kan. 100. 

Tex.—^Warner Memorial University 
V. Ritenour, (Civ.App.) 56 S.W. 
(2d) 2.36, 237. , 

“Mechanic” S3rnonymoiis.--McEr- 
lain V. Taylor, (Ind.) 192 N.E. 260, 
262, 94 A.Ii.R. 1284—Miller v. Har¬ 
mon, (Tex.Civ.App.) 46 S.W,(2d) 342, ! 
345. 

“Artist” dli^ngnished*—^Barnes v. 
Ingalls, 39 Ala.’ 193i 201—Warner 
Memorial University V. Ritenour, 
(Tex.Civ.App.) 56 S.W. (2d) 236, 237. 

“^aborpr”. distinguished^:—Taylor 
v. Hathaway, 29 Ark. 697, 601. 


7. Black L. U. 

8. Kansas City Southern R. Co. v. 
Wallace, 132 P. 908, 911, 38 Okl. 
233, 46 L.R.A.(N.S.) 112. 

9. Miller v. Harmon, (Tex.Civ.App.) 
46 S.W.(2d) 342, 345. 

la Amazon Irr. Co. v. Briesen, 41 
P. 1116, 1119, 1 Kan.App. 758. 

11. Warner Memorial University v. 
Ritenour, (Tex.Civ.App.) 56 S.W. 
(2d) 236, 237. 

12. O’Clair v. Hale, 64 N.T.S. 386, 
387, 25 Misc. 31. 

13. Duncan v. Bateman, 23 Ark. 327, 
328, 79 Am.D. 109. 

14. Swanz V. Clark, 229 P. 1108, 71 
Mont. 385. 

15. Huffman v. McDonald, (Tex.Civ. 
App.) 261 S.W. 146, 147. 

161 Charles Lob’s Sons v. Karnof- 
sky, (La,App.) 144 So. 164, 168. 

17. Woolridge v. Torgrimson, 229 
N.W. 805, 59 N.D. 307. 

'Mechanics’ lien” distinguished.— 
See Mechanics’ Liens § 1 (40 C.J. p 
41 note 46.[a]). 

18. Swanz V. Clark, 229 P. 1108, 71 
Mont 385. 

19. ' Huffman v. McDonald, (T6x.Civ. 
App.) 261 S.W. 146, 147. 

20. Warner Memorial University v. J 
Ritenour, (Tex.Civ.App.) 56 S.W. j 
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(2d) 236—^Miller v. Harmon, (Tex. 
Civ.App.) 46 S.W.(2d) 342, 345. 

21. Century D. 

22. Barnes v. Ingalls, 39 Ala. 193, 

201 . 

23. Black L. D., citing U. S. v. 
Commissioner of Immigration at 
Port of New York, (C.C.A.N.T.) 
298 P. 449, 450. 

Clarinetist held to be “artist.”— 
U. S. ex rel. Gentile v. Day, (C.C.A. 
N.T.) 25 P.(2d) 717, 718—U. S. v. 
Commissioner of Immigration at 
Port of New York, (C.C.A.N.Y.) 298 
P. 449, 450. “Artisan” distinguished 
see Artisan ante. 

24. Young V. Bohn, (C.C.Ind.) 141 
F. 471, 472. 

25. Jenks v. Fritz, 7 Watts & S. 
(Pa.) 201, 203, 42 Am.D. 227. 

28. U. S. V. Thompson, (C.C.N.Y.) 
41 F. 28. 29. 

27. U. S. V. Day, (C.C.AN.Y.) 25 

' P.(2d) 717, 718. 

28. Rich V. U. S., 61 F. 501, 9 C.C.A. 
596. 

29. U. S. V. Commissioner of Im¬ 
migration at Port of New York, 
(aC.A.N.Y.) 298 P. 449, 450. 

30. Adams Gloss. 

31. Adams Gloss. 

38. Black L. D. 

33. Black L. D« 

34. Black L. D. 

3& Black L. D, 
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In General 

The word ^^as” is defined generally by lexicogra¬ 
phers as an adverb or conjunction, and is sometimes 
used also in a pronominal sense equivalent to ^^who” 
or “which.”S6 jf ag ^ relative pronoun, the 
clause which it introduces can relate only to an an¬ 
tecedent noun,37 to which reference is sometimes ex¬ 
plicitly made by the later use of the term '^thereby 
If used as a conjunctive adverb, the clause which 
it introduces is an adverbial clause which modifies, 
not an antecedent noun, but an antecedent clause.^^ 

In its purely adverbial sense, the word has been 
defined as meaning in like manner, in the manner 
in which, in the same manner, like, of the same Hnd, 
similar to;^0 to the same extent with;4i and in a 
particular connection, ^^as” has been held to mean 

*Tn the quantities .”^2 

Used as denoting characterization or identification, 
the word has been defined as meaning in the character 
of; under the name ofand ^^as” placed between 
a man^s name and the title of his office ordinarily 
signifies that his official character was intended, but 


it is not conclusive.^^ 

Used as denoting reason, the word has been defined 
as meaning because, since, or it being the case that 
inasmuch as or because.^® Used as denoting time, 
the word has been defined as meaning at some time, 
when, or while at the time;^^ till or until.^^ 

Used in some connections, “as” may import a con- 
tingency.5® 

The word, when used as a relative pronoun, occurs 
after “such” or “same,” introducing an attributive 
clause, as “he did not look for such a result as that 
“he traveled the same route as I did;”5i and has been 
defined as meaning it, that, which, or who.^^ 

Under particular circumstances and when used in 
particular phrases “as” has been held equivalent to 

“being, ”5 3 «in Jiig character of, ”54 «in the manner, ”5 5 
and has been distinguished from ^^y”56 and “was.”57 

As aforesaid, “As aforesaid” has been said to be 
an adverbial referential expression meaning “in the 
manner aforesaid,” “in like manner.”53 It relates 


36. State v. District Court of First 
Judicial Dist. in and for Lewis 
and Clark County, 191 P. 772, 775, 
58 Mont 276. 

depending* on its use 
“The conjunction ‘as* may be ei¬ 
ther an adverb or a relative pro¬ 
noun.’*—State V. Anderson, 13 P,(2d) 
231, 233, 92 Mont 298. 

37. State V. Anderson, supra. 

38. State V. District Court of First 
Judicial Dist. in and for Lewis and 
Clark County, 191 P. 772, 775, 58 
Mont 276. 

39. Ala.—Culbreath v. Guiterman, 
Rosonfield & Co., 115 So. 303, 305, 
217 Ala. 259. 

Mont—State v. Anderson, 13 P.<2d) 
231, 233, 92 Mont 298. 

40. TJ.S.—^Finnegan v. U. S., (C.C.A. 
Mich.) 231 P. 561, 565. 

Pla.—Van Pelt v. Hilliard, 78 So. 693, 
697, 75 Fla. 792, L.R.A.1918E 639. 
Mont,—Mitchell v. Banking Corpora¬ 
tion of Montana, 273 P. 1055, 1062, 
83 Mont 581—^Price v. Skylstead, 
222 P. 1059, 1060, 69 Mont 453— 
State V. District Court of Second 
Judicial District of Montana in and 
for Silver Bow County, 213 P. 802, 
8.04, 66 Mont 427. 

Or.—Meno v. Otto, 198 P. 250, 252, 
100 Or. 722. 

Tex.—Texas & P. Ry. Co. v. Gate 
City Fertilizer Co., (Civ.App.) 176 
S.W. 868, 869. 

5 C.J. p 597 notes 82-88. 

In the correlation “as • • as” 

As the antecedent in the correla¬ 
tion “as • • as,” the word is in 


extremely common use, being the 
regular formula of comparison to ex¬ 
press likeness or equality.—Century 
D. 

41. Meno v. Otto, 198 P. 250, 252, 
100 Or. 722—5 C.J. p 597 note 89. 

43. Shane Bros. & Wilson Co. v. 
Barrett, 124 N.B. 780, 781, 71 Ind. 
App. 313. 

43. State V. Blue, 64 So. 411, 414, 134 
La. 561—5 C.J. p 597 note 93. 

44. Bort V. McCutchen, (Iowa) 157 
P. 182, 185. 84 aC.A. 630—5 C.J. 
p 597 note 93. 

Where the sole purpose is identifi¬ 
cation “the word ‘as’ is frequently 
dropped as surplusage, where it ap¬ 
pears that its use is inapt or that the 
title of the office or position follow¬ 
ing it is intended by way of more 
definite designation of the person 
named.”—^Bort v. McCutchen, (Iowa) 
157 P. 182, 185, 84 C.C.A. 630. 

In the absence of the word “as” 
the words which follow the name 
are words descrip tio personae.”— 
United Press v. A. S. Abell Co., 76 N. 
T.S. 692, 693, 73 App.Div. 240. 

45. State v. Rudman, 136 A. 817, 
819, 126 Me. 177. 

46. Century D., quoted in Chicago 
City R. Co. V. Hackendahl, 88 Ill. 
App. 37, 39, affirmed 58 N.E. 930, 
188 Ill. 300. 

47. Ind.—Shane Bros. & Wilson Co. 
V. Barrett 124 N.B. 780, 781, 71 
Ind.App. 313. 

Mo.—^Behnke v. Rathsam, (App.) 251 
S.W. 391, 392. 
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Or.—Meno v. Otto, 198 P. 250, 252, 
100 Or. 722. 

5 C.J. p 597 notes 90-92. 

43. Behnke v. Rathsam, (Mo.App.) 
251 S.W. 391, 392. 

49. Hunt County v. Rains County 
(Tex.Civ.App.) 7 S.W.(2d) 648, 653. 

50. Colt V. Hubbard, 33 Conn. 281, 
285. 

N.J.—^Fisher v, Johnson, 38 N.J.Eq. 
46, 47. 

51. Century D. 

52. Ill.—Beasley v. People, 89 Ill. 
571, 577. 

Mont.—State v. District Court of 
First Judicial Dist. in and for Lew¬ 
is and Clark County, 191 P. 772, 
775, 58 Mont 276. 

Neb.—Kelley v. Peterson, 2 N.W. 346, 
347, 9 Neb. 76. 

5 C.J. p 598 note 99. 

53. People V. Willis, 54 N.T.S. 642, 
647, 34 App.Div. 203. 

54. Hayes v. Crane, 50 N.W. 925, 
926, 48 Minn. 39. 

55. Erie v. Flint 8 Pa.Co. 482, 485. 

56. State V. Jones, 89 S.W. 366, 367, 
114 Mo.App. 343. 

57. West V. State, 51 S.W. 247, 40 

Tex.Cr. 575, 576—^McQuerry v. 

State, 51 S.W. 247, 248, 40 Tex.Cr. 
571. 

58. Finnegan v. U. S.. (C.C.A.Mich.) 
231 F. 561, 565. 

“Aforesaid” equivalent see Afore¬ 
said 2 C.J.S. p 1007 note 16. 
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to a preceding clause,59 subject, however, to the con¬ 
text.®® The expression is in frequent use in plead¬ 
ing, both civil and criminal,®^ in wills,®^ and in con¬ 
stitutions and statutes.®® 

As against; as between. These words contrast the 
relative position of two persons, with a tacit refer¬ 
ence to a different relationship between one of them 
and a third person.®^ 

As if or As though. In the same manner and to 
the same extent;®® of the same kind, or in the same 
condition or manner, that it would be if,®® and sy¬ 
nonymous with “in the same manner as if,’’®7 subject, 
however, to the form of expression in which the 
words are used, and to the context.®® 

As is. Generally defined, the phrase has been held 
fco mean in its then condition, position, or state.®® 
Applied specifically to goods or like personal prop¬ 
erty sold, the term means that the article to which 
it refers is sold in the condition shown, without war¬ 
ranty; 7® in the condition it was when sold.*^^ The 
phrase refers merely to the condition of the goods, not 
to their kind or quality as represented;'^® nor to 
their identity when fixed by the phrase itself .73 Un¬ 


der particular circumstances, its use implies that the 
buyer takes a chance in making the purchase and 
may imply that the buyer is taking delivery of goods 
in some way defective and upon the express condi¬ 
tion that he must trust to his own examination 
although, under other circumstances, its use may 
not carry any such implication.^® 

As long as. Words of limitation,^® and, for this 
purpose, held to be the equivalent of during, until 
or while.77 They have been used in various phrases 
judicially construed, such as: "As long as life doth 
last,”7 8 «as long as oil and gas is found in paying 
quantities on the premises,’^79 «as long as she keeps 
my name,”®® "as long as she lives,”®1 "as long as they 
could make it pay,”®® and "to continue as long as the 
parties are mutually satisfied.”®® 

As near as or As nearly as. The initial words in 
phrases which limit the word to which they refer,®^ 
implying some variation from a prescribed course,®® 
and, in particular connections, the grant and exer¬ 
cise of discretionary power.®® They have been used 
in various phrases judicially construed, such as: "As 


59. Burrill L. D. 

60. Finnegan v. U. S., (C.C.A.Mich.) 
231 F. 561, 565. 

There is no invariahle role which 
refers the expression to the last or 
any antecedent word or averment, if 
so to apply it would be at variance 
with the context.—^Finnegan v. U. S., 
<C.C.A.Mich.) 231 F. 561, 565. 

61. U.S.—^Finnegan v. U. S., supra. 
Ill.—^Wabash R. Co. v. Bhymer, 73 N. 

E. 879, 881, 214 Ill. 579. 

62. Roberts v. Wills, 20 N.J.Law 
591, 598—5 C.J. p 603 note 52 [c]. 

63. Ill.—Barnett v. Barnett, 120 N. 
E. 532, 534. 284 Ill. 580. 

Pa.—Fry's Election Case, 71 Pa. 302, 
306, 10 Am.R. 698. 

6 C.J. p 603 note 52 [b]. 

64. Black K D. 

Por instance, the temporary bailee 
of a chattel is entitled to it “as be¬ 
tween” himself and a stranger, or “as 
against” a stranger, reference being 
made by this form of words* to the 
rights of the bailor.—Black L. D. 

65. New England Commercial Bank 
v. Newport Steam Factory, 6 R.I. 
154, 187, 75 Am.D. 688. 

66. Webster New Int. D. 

67- Suydam v. Voorhees, 43 A. 4, 6, 
58 N.J.Ea. 157. 

68. Mobile, etc., R. Co. v. Holbom, 
4 So. 146, 147, 84 Ala. 133. 

“As if he were a stranger.”—^Mo¬ 
bile, etc., R. Co. V. Holborn, 4 So. 146, 
147, 84 Ala. 133, 136. 


“As if no change had taken place.” 
—Cusic V. Douglas, 3 Kan. 123, 128, 
87 Am.D. 458. 

69. U. S. V. Northern Pac. Ry. Co., 
(D.C.Mont.) 6 F.Supp. 278, 280. 

70. Rogers v. Hale, 218 N.W. 264, 
266, 205 Iowa 557. 

71. Illinois Cent. R. Co. v. National 
Sand & Gravel Co., 136 So. 652, 653, 
17 La.App. 623. See also Sales § 
312 [55 C.J. p 710 note 34-p 711 
note 54]. 

72. N.Y.—Morris Run Coal Co. v. 
Carthage Sulphite Pulp, etc., Co., 
206 N.T.S. 676, 678, 210 App.Div. 
678—Schwartz v. Kohn, 155 N.T.S. 
547, 548. 

Pa,—Industrial Rayon Corporation v. 
Clifton Yarn Mills, 165 A. 385, 386, 
310 Pa. 322. 

Where sale is by sample 
A sale of goods by sample “as is” 
requires that the goods be of the 
kind and quality represented, even 
though they be in a damaged condi¬ 
tion.—^Black D. D., citing Schwartz 
v. Kohn, 155 N.Y.S. 547, 648. 

73. W. E. Hedger Co. v. U. S., (D.C. 
N.Y.) 42 F.(2d) 553, 554. 

“As is, where is” 

“The significance of the words ‘as 
is, where is,* seems to be free from 
doubt and to refer to the condition 
of the article sold. The phrase qual¬ 
ifies the state in which it shall be de¬ 
livered. The identity of the article 
sold is fixed; condition only is un- ^ 

781 


certain.”—W. E. Hedger Co. v. XT. S., 
(D.C.N.Y.) 42 P.(2d) 553, 554. 

74. Roby Motors Co. v. Cade, (La. 
App.) 158 So. 840, 841. 

75. Savage v. Z. S. Vertner Motor 
Sales Co.. 3 Pa.Dist. & Co. 505, 506. 

76. Long V. Paul, 17 A 988, 991, 127 
Pa. 456, 14 Am.S.R. 862—6 C.J. p 
602 note 45. 

77. Vanatta v. Brewer, 32 N.J.Eq. 
268, 270. 

78. In re Brown, 239 P. 747, 119 
Kan. 402. 

“Forever” equivalent.—^In re 

Brown, 239 P. 747, 119 Kan. 402. 

79. Union Gas & Oil Co. v. Adkins, 
(C.C.A.Ky.) 278 F. 854, 856. 

80. Long V. Paul, 17 A. 988, 991, 127 
Pa. 456, 14 Am.S.R. 862. 

81. Modlin V. Kennedy, 63 Ind. 267, 

268 . 

82. Davie v. Lumberman’s Mining 
Co., 53 N.W. 625, 626, 93 Mich. 491. 
24 L.R.A. 357. 

83. Greene v. Harris, 9 R.I. 401, 407. 

84. U.S.—U. S. V. Shaffer, (D.C. 

Wash.) 278 F. 549, 550. 

S.D.—State V. Johnson, 217 N.W. 205, 
208, 52 S.D. 273. 

85. Potter v, Robinson, 40 N.J.Law 
114, 117. 

86. U.S.—U. S. V. Shaffer, (D.C. 

Wash.) 278 F. 549, 550—ScotUsh 
Union & National Ins. Co. v, Ay- 
lor, (D.C.MO.) 13 F.Supp. 139, 140. 

N.Y.—People v. Rice, 31 N.E. 921, 
929, 135 N.Y. 473, 16 L.R.A. 836. 
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near as may ^^as near as may be possible,”^8 

^^as near as may be practicable,‘^as near as prac¬ 
ticable,”90 "as nearly as may be,”91 «as nearly as pos¬ 
sible,”9 2 nearly as practicable,”93 «as nearly as 
the same can be conveniently done,”9 4 ^‘sls nearly 
equal as,”95 and "as nearly uniform as practieable.”96 

As now. The phrase has been defined as meaning 
as before ;97 till now or until the present time.98 
The words form part of other phrases which have 
been given judicial construction, such as: "As now 
actually used,”99 ^^as now constituted,”^ "as now or¬ 
ganized,”2 "as now recognized and established,”^ 
"as now used,”^ and *T30und, as now.”^ 

As per. A sort of law and business term in com¬ 
mon usage, hardly susceptible of literal translation,® 
but which is commonly understood to mean according 


to, as stated, or indicated by;*^ in accordance with; 
in accordance with the terms of; as by the contract 
authorized.® In a particular connection, it is not 
merely an identifying phrase intended to identify the 
transaction in connection with which it is used, but 
a term conditioning its validity upon the performance 
of a contract referred to.9 Phrases using the words 
have been given judicial construction, such as: "As 
per contract,”!® and "as per statement.”!! 

As soon as. This term has a relative meaning,!^ 
or a restricted and an unrestricted signification,!® 
according to the thing done. It has been said that 
the phrase is not to be taken in all cases in its ab¬ 
solute sense, and that it generally means "with rea¬ 
sonable promptness;”!^ and often denotes merely a 
reasonable time.!® Sometimes it means immediate¬ 
ly,!® and it may be the equivalent of "whenever,”!*^ 


S7- U.S.—^Mexican Cent. R. Co. v. 
Pinkney, (Tex.) 13 S.Ct. 859, 865, 
149 U.S. 194, 37 L.Ed. 699—^Phelps 
V. Oaks, (Mo.) 6 S.Ct. 714, 715, 117 
U.S. 236, 29 L.Ed. 888—Scottish 
Union & National Ins. Co. v. Ay- 
lor, (D.C.MO.) 13 F.Supp. 139, 140 
—^Northern Pac. Ry. Co. v. Adams 
County, (D.C.Wash.) 1 F.Supp. 163, 
169 — xj, s. V. Shaffer, (D.C.Wash.) 
278 F. 549, 550—^Phenix Ins. Co. v. 
Charleston Bridge Co., (S.C.) 65 F. 
628, 632, 13 C.C.A. 58—^In re Rug- 
heimer, (D.C.S.C.) 36 F. 369, 878— 
Beardsley v. Littel, (C.C.N.T.) 2 F. 
Cas.No.1,185, 2 Bann. Sc A. 601, 14 
Blatchf. 102. 

III.—^Rock Island Nat Bank v. 
Thompson, 50 N.E. 1089, 173 Ill. 
593, 64 Am.S.R. 137. 

N.J.—^Potter V. Robinson, 40 N.J.Law 
114, 117. 

S.D.—State v. Johnson, 217 N.W. 205, 
208, 52 S.D. 273. 

5 C.J. p 602 note 47. 

“As nearly as practicable” equiv¬ 
alent.—Dongnecker V. Wichita R., 
etc., Co., 102 P. 492, 494, 80 Kan. 413, 
“As near as may be possible” or 
“as near as may be practicable” con¬ 
trasted.—Scottish Union & National 
Ins. Co. V. Aylor, (D.C.Mo.) 13 F, 
Supp. 139, 141. 

88. Scottish Union & National Ins. 

Co. V. Aylor, supra. 

89- Scottish Union & National Ins.. 
Co. V. Aylor, supra. “As near as 
may be” contrasted sec supra note 
87. 

90. Minn.—Sonnek v. Minnesota 
Bake, 52 N.W. 961, 50 Minn. 558. 

N.T.—^Matter of Brooklyn El. R. Co., 
11 N.T.S. 161, 163. 

91. Nev.—^McCulloch v. Bianchini, 
292. P. 617, 619, 

N.J.—^James RadclifCe & Sons Co. v. 
Borough of Hawthorne, 157 A. 166, 
168, 109 N.J.Eq. 309. 

N.Y.—In re Hickey. 119 N.E. 235, 236, 
223 N.Y. 92—^People v. Rice, 31 N,E.‘ 


921, 929, 135 N.Y. 473, 16 L.R.A. 
836—People v. Rice, 20 N.Y.S. 293, 
297, 65 Hun 236. 

92. Cal.—^Finch v. Riverside, etc., 
R. Co., 25 P. 765, 766, 87 Cal. 597, 
599. 

N.J.—Green v. McCrane, 37 A. 318, 
321, 55 N.J.Eq. 436, 442. 

“As nearly as practicable” equiva¬ 
lent.—^Finch V. Riverside, etc., R. Co., 
25 P. 765, 766, 87 Cal. 597. 

93. State v. Howard, 147 N.W. 689, 
693, 96 Neb. 278. 

94. Goodrich v. Lunenburg, 9 Gray 
(Mass.) 38, 39. 

95. Tekoa v. Reilly, 91 P. 769, 771, 
57 Wash. 202, 208, 13 L.R.A.(N.S.) 
90l--State v. Ide, 77 P. 961, 964, 
35 Wash. 576, 587, 102 Am.S.R. 914, 
67 L.R.A. 280, 1 Ann.Cas. 634. 

98. State v. Milwaukee County 
Suprs., 25 Wis, 339. 346, 350. 
Absolute uniformity is not meant. 
Differences reasonable according to 
circumstances are contemplated.— 
State v. Milwaukee County Suprs., 25 
Wis. 339, 346, 350. 

97. Commonwealth v. Boston, etc., 
Mill Corp., 8 Allen (Mass.) 296, 297. 

98. Hunt County v. Rains County, 
(Tex.Civ.App.) 7 S.W.(2d) 648, 653. 

99. Clark v. Pigeon River Improve¬ 
ment Slide & Boom Co., (C.C.A. 
Minn.) 62 F.(2d) 550, 556. 

1. Anderson v. Parker, 64 A. 771, 
772, 101 Me. 416. 

2. Alexander v. Tolies ton Club, 110 
Ill. 65, 74. 

3. Hunt County v. Rains County, 
(Tex.Civ.App.) 7 S.W.(2d) 648, 653. 

4. Wyman v. Farrar, 35 Me. 64, 71. 

5. Commonwealth v. Boston, etc., 
Mill Corp., 8 Allen (Mass.) 296. 

6* Continental Bank & Trust Co. v. 
Times Pub. Co., 76 So. 612, 617, 142 
La. 209, ‘L.R.AX918B 632. 

“A crude phrase in commercial cor¬ 
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respondence, avoided in good busi¬ 
ness style.”—^Black L. D., quoting 

Krapp Comprehensive Guide to Good 

English p 56. 

7. Century D., quoted in Interna¬ 
tional Finance Corporation v. Cal¬ 
vert Drug Co., 124 A. 891, 894, 144 
Md. 303, 33 A.L.R. 1162. 

8. Continental Bank & Trust Co. v. 
Times Pub. Co., 76 So. 612, 617, 142 
La. 209, L.R.A.1918B 632—^Newman 
V. Schwarz, (La.App.) 153 So. 362, 
368. 

9. International Finance Corpora¬ 
tion V. Calvert Drug Co., 124 A. 891, 
895, 144 Md. 303, 33 A.L.R. 1162. 

10. Ala.—Culbreath v. Guiterman, 
Rosenfield & Co., 115 So. 303, 304, 
217 Ala. 259. 

La.—Continental Bank & Trust Co. v. 
Times Pub. Co., 76 So. 612, 617, 142 
La. 209, L.R.A.1918B 632—^Newman 
V. Schwarz, (App.) 153 So. 362, 363. 

Md.—^International Finance Corpora¬ 
tion V. Calvert Drug Co., 124 A, 
891, 895, 144 Md. 303, 33 A.L.R 
1162. 

5 C.J. p 601 note 37 [a]. 

11. Albion Phosphate Min., etc., Co. 
V. Wyllie, (S.C.) 77 F, 641, 545, 23 
C.C.A. 276. 

12. Black L. D., citing Eichelbaum 
& Smith v. Bishop, 75 Pa. Super. 
528, 530. 

13. Childers v. Brown, 158 P. 166, 
169, 81 Or. 1, Ann.Cas.l918D 170. 

14. Eichelbaum & Smith v. Bishop, 
75 Pa.Super. 628, 530. 

15. Black L. D., citing In re Varet's 
Estate, 168 N.Y.S. 896, 898, 181 
App.Div. 446, and Childers v- 
Brown, 158 P. 166, 168, 81 Or. 1, 
Ann.Cas.l918D 170. 

16. Black L. D., citing Columbia 
Digger Co. v. Rector, (D.C.Wash.> 
215 F. 618, 630. 

17. Black L. D., citing School Dist. 
No. 37 of Rice County v. Board of 
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although it has also been said that it is not always also as soon as it is within one^s power or as soon 
so.^s Besides the phrases "as soon as possible,” and as one has the ability with all possible expedi- 
"as soon as practicable” which are discussed below, tion;5l with as little delay as possible -virithin a 
other phrases using the words have received judicial reasonable time, the circumstances of the case con- 
construction, such as; "As soon as convenient,”^^ sidered;®^ ^thout unreasonable delay,^^ In cer- 
"as soon as I can,”^® goon as I possibly can,”2i tain connections, it has been said that the phrase, 
"as soon as may be,”22 and "as soon as you are although specifying no time whatever,25 carries the 
able.”^3 implication that the act must be performed with¬ 

in a limit of time imposed by law,25 implies dili- 
As soon as possible. It has been said that the gence on the part of those on whom the requirement 
phrase is not always to be taken literally ;2'^ or in an is laid,2*^ and, so used, has been defined as meaning all 
absolute, or arbitrary, sense ;25 that its meaning reasonable diligence528 -with diligence xmder the cir- 
varies with the eontext.25 It has been defined as cumstances of the case, and without unnecessary and 
meaning at once,27 "forthwith,”28 ^qinmediateiy’29 unreasonable delay :28 with due diligence under all 


Education of City of Lyons, 204 P, 
758, 761, 110 Kan. 613. 

18. Robinson v. Greene, 14 R.I. 181, 
188, 189. 

19. McClunff V. Bergfeld, 4 Gil. 
(Minn.) 99, 103, 4 Minn. 148. 

20. Cleland v. Hostetter, 79 P. 801, 
804, 13 N.M. 43. 

21. Kincaid v. Higgins, 1 Bibb (Ky.) 
396. 

22. Mass.—Gora v. Neapolitan Ice 
Cream Co., 156 N.E. 717, 718, 259 
Mass. 463—Cunningham v. First 
Bankers* Union, 156 N.E. 708, 259 
Mass. 595—^Wright v. Wright, 156 
N.E. 41, 259 Mass. 74—^Anderson v. 
Second Society of Universalists in 
Town of Boston, 155 N.E. 659, 259 
Mass. 36—^West v. Johnson, 149 N. 
B. 710, 254 Mass. 161—Crawford v. 
Roloson, 149 N.E. 707, 709, 254 
Mass. 163—Silverstein v. Daniel 
Russell Boiler Works, Inc., 149 N. 

E. 705, 706, 254 Mass. 137. 

N.Y.—In re Varet’s Estate, 168 N.T. 

S. 896, 898, 181 App.Div. 446. 

23. Litchfield Mfg. Co. v. American 
Hardwood Lumber Co., (Mo.App.) 
237 S.W. 831, 833. 

24. Provident L. Ins., etc., Co. v. 
Martin, 32 Md. 310, 315—^Edwards 
V. Baltimore F. Ins. Co., 3 Gill 
(Md.) 176, 188. 

25. U.S.—^Robinson v. Brooks, (C.C. 
Mo.) 40 F. 525, 526. 

Ga.—Wilcox V. Turner, (App.) 181 
S.E. 95, 99. 

Plnancial ability to pay 

**The expression *as soon as pos¬ 
sible* is not necessarily limited to 
financial ability to pay, but may have 
a great many other significations and 
depend entirely on the manner in 
which it is used and by whom it is 
used and to whom it is used.**—Wil¬ 
cox V. Turner, (Ga,App,) 181 S.E. 95, 
99. 

26. Robinson v. Brooks, (C.C.Mo.) 40 

F. 525, 526. 

27. Lucas V. Western Union Tel. 
Co., 109 N.W. 191, 193, 131 Iowa 
669, 6 L.R.A.(N.S.) 1016. 


28. Everson v. General Acc. F., etc., 
Assur. Corp., Ltd., 88 N.E. 658, 660, 
202 Mass. 169. 

29. U.S.—^Fidelity, etc., Co. v. Court¬ 
ney, (Ky.) 103 F. 599, 607, 43 C.C. 
A. 331. 

Mass.—^Everson v. General Acc. F., 
etc., Assur. Corp., Ltd., 88 N.E. 658, 
660, 202 Mass. 169. 

30. Snodgrass v. Wolf, 11 W.Va. 
158, 166. 

31. Sentenne v. Kelly, 13 N.T.S. 529, 
531, 59 Hun 512. 

32. Cameron v. Matthews, 124 S.W. 
192, 193, 59 Tex.Civ.App. 118. 

33. Columbia Ins. Co. of Alexandria 
V. Lawrence, (D.C.) 10 Pet.(U.S.) 
507, 613, 9 L,Ed. 512. 

Ala—^Florence Gas, Electric Light & 
Power Co. v. Hanby, 13 So. 343, 
348, 101 Ala. 15. 

Ga,—Great American Co-op. Fire As¬ 
soc, V. Jenkins, 76 S.E. 159, 160, 
11 Ga.App, 784. 

Hawaii—Kila v. Kahuhu, 8 Hawaii, 
212 213. 

Ill,—Scammon v. Germania Ins. Co., 
101 Ill. 621, 626—Harley V. Chica¬ 
go Sanitary List, 107 Ill.App. 546, 
547. 

Ind.—^Fletcher Savings & Trust Co. v. 
American Surety Co. of New York, 
175 N.E. 247, 251, 92 Ind.App. 651. 

Md.—Gossman Ginger Ale Co. of Bal¬ 
timore City V. Keystone Bottle 
Mfg, Co., 106 A. 747, 752, 134 Md. 
360. 

Miss.—^McPike v. Western Assur. Co., 
61 Miss, 37, 43. 

Mo.—Coburn v. Metropolitan Life 
Ins. Co,, (App.) 91 S.W.(2d) 157, 
160 — Guess V. Russell Bros. Cloth¬ 
ing Co., (App.) 231 S.W. 1015. 1016 
—Colorcraft Co. v. American Pack¬ 
ing Co., (App.) 216 S.W. 831, 834. 

N.J.—State Ins. Co. v. Maackens, 38 
N.J.Law 564, 669. 

N.Y.—Sturges & Burn Mfg. Co. v. 
American Separator Co., 142 N.Y.S. 
697, 700, 158 App.Piv. 63—Wil¬ 
liams v. Gridley, 96 N.Y.S. 978, 
980, 110 App.Div. 525—^EQnds v. 
Kellogg, 13 N.Y.S. 922. 

Pa.—^Ben Franklin P. Ins. Co. v. 
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Flynn, 98 Pa. 627, 634—^Home Ins. 
Co. V. Davis, 98 Pa. 280, 283— 
Sharpless v. Hartford F. Ins. Co., 8 
Pa.Co. 387, 389. 

Tex.—Shreve Chair Co. v. McCarty, 
(Civ.App.) 246 S.W. 733, 734—Cam¬ 
eron V. Matthews, 124 S.W. 192, 
193, 59 Tex.Civ.App. 118. 
Determining time for performance 
When used with reference to the 
time of performing some act, such as 
the shipment of goods, these words 
mean merely within a reasonable 
time.—^Black L. D., citing Birming¬ 
ham Paper Co. v. Holder, 101 S.E. 
692, 24 Ga.App. 630, Ingram Day 
Lumber Co. v. Germain Co., 100 So. 
281, 285, 135 Miss. 490, Russell Co. v. 
Spurgeon, (Mo.App.) 258 S.W. 10, 12, 
and Dillinger v. Ogden, 90 A 446, 449, 
244 Pa. 20, Ann.Cas.l915C 533. 

34. Ill.—Scammon v. Germania Ins. 
Co., 101 Ill. 621, 626. 

Neb.—Childs v. Omaha Paraphernal¬ 
ia House, 114 N.W. 941, 942, 80 
Neb. 673. 

35. Texas, etc., R. Co. v. Hughes, 91 
S.W. 567, 568, 99 Tex. 638—Texas, 
etc., R. Co. V. Shipman, (Civ.App.) 
98 S.W. 449. 

36. Mass.—Gadsby v. Gadsby, 175 N. 

E. 495, 499, 275 Mass. 159, 74 A.L. 

R. 434. 

Pa.—^In re Elmore’s Estate, 141 A. 
478, 479, 292 Pa. 571. 

37. Kan.—^Pyles v. Atchison, T. & 

S. F. Ry. Co., 165 P. 788, 790, 97 
Kan. 455. 

38. U.S.—Pope V. Filley, (C.C.Mo.) 9 

F. 65, 68, 3 McCrary 190. 

Ill.—Williams v. Rittenhouse, etc., 
Co.. 64 N.E. 995, 997, 198 IlL 602. 

39. Colo.—Routt V. Dils, 90 P. 67, 69, 
40 Colo. 60. 

Ill.—Williams v. Rittenhouse, etc., 
Co., 64 N.B. 995, 997, 198 Ill. 602— 
Niagara Ins. Co. v. Scammon, 100 
Ill. 644, 651. 

La.—Konrad v. Union Casualty, etc., 
Co., 21 So. 721, 722, 49 La.Ann. 636. 
Utah.—^Munz v. Standard L., etc., Ins. 
Co., 72 P. 182, 183, 26 Utah 69, 99 
Am.S.R. $30, 92 L.R.A 485. 
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the circimastaiices of the case, or without unnecessa¬ 
ry procrastination or delay.^® ^^As soon as possible^^ 
has been held equivalent, or at least practically or 
substantially so, to "at once,”^^ "quick despateh,”^^ 
"speedily,”^^ and "within a reasonable time and 
has been distinguished from "as soon as I possibly 
can,”^5 «as soon as practicable,’^^® "directly,”4'^ "in¬ 
stantly,”^® and sometimes, depending on the context, 
from "forthwith.”^® 

As soon as practicable. The phrase imports a de¬ 
pendency upon facts,®® and has been defined as mean¬ 
ing ordinarily that the thing must be done as soon as 
reasonably can be expected within a reasonable 
length of time under all the facts and circumstances.® 2 
The phrase has been held equivalent to "immediate- 
ly”63 and "in due time;”®^ and the words have also 
been construed as practically synonymous with 
"speedily;”®® and as indicated above, it has both 
been held synonymous with, and also distinguished 
from, "as soon as possible ” 


As such. The phrase has been defined as meaning 
intrinsically considered, qua, or strictly defined;®® 
hence when used to define the liability of a person 
in a representative capacity, "as such” means that 
the liability is limited to the person in his represen¬ 
tative capacity and does not affect him personally.®'^ 

Such as. The words are sometimes used to give 
an example of a rule. When so used, the phrase is 
never exclusive of other cases which that rule is 
made to embrace;®® and in this connection, it has 
been held the equivalent of "comprehend.”®® 

Other phrases: "As a beverage,”®® "as above de- 
scribed,”®! "as a club,”®® "as agent or otherwise,”®® 
"as a home,”®4 "as alleged,”®® "as a means of com¬ 
mitting a felony,”®® "as and for her right of dow- 
er,”®7 ^^as a parent,”®® "as a passenger or other¬ 
wise,”®® "as a result of,”7® "as assignee,”7i "as at¬ 
tached,”72 ^^as a weapon” see the title Weapons §§ 1,2 
[68 C.J. p 4 note 2-p 16 note 76], "as a whole or par¬ 
tial vocation,”7® "as being a eonveyanee,”74 "as best 


To like effect Childs v. Omaha Para¬ 
phernalia House, 114 N.W. 941, 942, 
80 Neb. 673. 

40. Ind.—^Provident L. Ins., etc., Co. 
V, Baum, 29 Ind, 236, 241. 

La.—Konrad v. Union Casualty Co., 
21 So. 721, 722, 49 La.Ann. 636. 

Md.—^Provident L., etc.. Ins. Co. v. 
Martin, 32 Md, 310, 315—Edwards 
V. Baltimore F. Ins. Co., 3 Gill. 176, 
186. 

N.Y.—Cornell v. Le Boy, 9 Wend. 
163, 166. 

41. Lucas V. Western Union Tel. Co., 
109 N.W. 191, 193, 131 Iowa 669, 6 
L.R.A.(N.S.) 1016. 

42. Egan v. Barclay Fibre Co., (D. 
C.N.T.) 61 F. 527. See also Ship¬ 
ping § 210 [58 C.J. p 589 notes 40- 
49]. 

43. Boberson v. Weaver, 89 S.E. 769, 
772, 145 Ga. 620. 

44. N.Y.—Sentenne v. Kelly, 13 N.Y. 
S. 629, 631, 59 Hun 612. 

Tex.—Shreve Chair Co. v. McCarty, 
(Civ.App.) 246 S.W. 733, 734. 

45. Hydraulic Engineering Co. v. 
McHaffie, 4 Q. B. D. 670, 673. 

46. Iowa.—Gifford v. New Amster¬ 
dam Casualty Co., 248 N.W. 235, 
236. 

Mass.—^In re Bloom, 111 N.B. 45, 222 
Mass. 434. 

N.Y.—Sentenne v. Kelly, 13 N.Y. 
S. 529. 531, 59 Hun 512. 

Wis.—Palmer v. St. Paul F. & M, 
Ins. Co., 44 Wis. 201, 208. 

48. Palmer v. St Paul F. & M. Ins. 
Co., supra. 

43. Palmer v. St. Paul F. & M. Ins. 
Co., supra. 

50. Texas Employers* Ins. Ass*n v. 
'Mummey, (Tex.Civ.App.) 200 S.W. 
251, 253. , 


51. Texas Employers’ Ins. Ass’n v. 
Mummey, supra. See Baker v. 
Metropolitan Casualty Ins. Co. of 
New York, 171 A 7, 10, 118 Conn. 
147—Beasley Motor Co. v. Town of 
Ruston, (La.) 156 So. 179, 180, 180 
La. 72. 

52. Gifford V, New Amsterdam Cas¬ 
ualty Co., (Iowa) 248 N.W. 235, 
236. 

Legal significance 

*Tt is perhaps impossible to re¬ 
solve the words ‘as soon as practica¬ 
ble’ into more simple terms, but if 
it is necessary to translate them in¬ 
to language having a legal signifi¬ 
cance, they undoubtedly mean within 
a reasonable length of time under 
all the facts and circumstances.”— 
Gifford V. New Amsterdam Casualty 
Co., (Iowa) 248 N.W. 235, 236. 

53. Gifford v. New Amsterdam Cas¬ 
ualty Co., supra. 

64. Texas Employers’ Ins. Ass’n v. 
Mummey, (Tex.Civ.App.) 200 S.W. 
251, 252. 

55. Black L. D., citing Boberson v. 
Weaver, 89 S.E. 769, 772, 145 Ga. 
620. 

561, .Webster New Int. D. 

57. Jones v. Parker, 3 S.W. 222, 225, 
67 Tex. 76—U. S. Fidelity & Guar¬ 
anty Co. V. Inman, (Tex.Civ.App.) 
65 S.W. (2d) 339, 341. 

58. Dinnat v. Succession of Lewis, 
8 La.App. 820, 821. 

58. Dinnat v. Succession of Lewis, 
supra. 

60. Ga.—^Roberts v. State, 60 S.E. 

1082, 1085, 4 Ga.App. 207. 

Ind.—Supreme Tribe of Ben Hur v. 
Lennert, 98 N.E. 115, 117, 178 Ind. 
122 . 


Mich.—^People v. Hinchman, 42 N.W. 
1006, 1007, 75 Mich. 587, 4 L.R.A. 
707. 

Tenn.—^Kelly v. State, 132 S.W. 193, 
199, 123 Tenn. 516. 

^^Tippliug purposes” compared.— 
State V. Roach, 75 Me. 123, 125. 

61. Downen v. Rayburn, 73 N.E. 

364, 365, 214 Ill. 342, 3 Ann.Cas. 36. 
68. Van Pelt v. Hilliard, 78 So. 693, 
697, 75 Fla. 792, L.R.A.1918E 639. 

63. Parkers Dye Works v. Smith, 
32 Ont.L. 169, 170, 18 Dom.L.R. 
631, 7 OntW.N. 65. 

64. Smith V. Phillips, 30 So. 872, 
873, 131 Ala. 629. 

65. Hutchinson v. Bien, 93 N.Y.S. 
216, 217, 104 App.Div. 214. 

66. Rose V. St. Clair, (D.C.Va.) 28 
F.(2d) 189, 192. 

67. Steele v. Fisher, 1 Edw.(N.Y.) 
435, 437. 

68. State v. District Court of Sec¬ 
ond Judicial District of Montana 
in and for Silver Bow County, 213 
P. 802, 804, 66 Mont. 427. 

68. Mayer v. New York Life Ins. 
Co., (C.C.A.Ky.) 74 F.(2d) 118, 119, 
99 A.L.R. 155. 

70. Dohring v. Kansas City, (Mo. 
App.) 71 S.W.(2d) 170, 172. 

“On aceount of” equivalent.— 
Dohring v. Kansas City, (Mo.App.) 
71 S.W. (2d) 170, 172. 

71. Hayes v. Crane, 60 N.W. 925, 
926, 48 Minn. 39. 

72. Hartshorn v. Ives, 4 R.I. 471, 
476. 

73b Land Co. of Florida v. Fetty, 
(C.C.AGa.) 15 F.(2d) 942, 944. 

74. Kennedy v. Kennedy, 6$ S.E. 
664, 669, 86 S.C. 483. 
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they caii/^75 «as between solicitor and client,”76 
carrier thereof,”77 <<as certified to by the county 
clerk,”78 charged in the indictnient,”79 «as close 

as possible,”^® ^‘as closely as praeticable,”8i "as col- 

lateral,”^2 consigned,«as customary,”84 "as 

defined by law,”^® "as directed,”8® "as directors,”87 
"as dower,”88 "as early as convenient,”8® "as early as 
practicable,”80 "as executor,”8i "as far as,”82 "as 
far as possible,”88 "as fast as,”84 «as follows,”8® 
"as for,”8® "as forwarders,”87 "as fully as,”88 "as 
good as,”88 "as good work,”i "as he may consider 


best,”2 "as he may think best,”® "as hereinafter pro- 
vided,”4 "as herein defined,”5 "as herein provided,”^ 
"as heretofore,”7 "as heretofore enjoyed,”® "as here- 
•tofore provided,”8 "as high as,”^® "as his own,”^^ 
"as if she were a feme sole,”^® "as in other cases, 

"as in other civil actions,”^^ "as . . . interest may 
appear,”15 "as is now provided,”1® "as is required,”i7' 
"as it is dictated,”!8 "as it may then be,”18 "as joint 
tenants and not as tenants in common, ”20 "as justice 
may require, ”21 "as limited by law,”22 «as long as 
the waters of the Delaware should run,”23 "as modi- 


75. Taylor v. Moore, 21 A. 919, 920, 
63 Vt. 60. 

76- Boynton v. Tarbell, 172 N.E. 
840, 341, 272 Mass. 142. 

77. "Wheeler v. Oceanic Steam Nav. 
Co., 26 N.E. 248, 249, 125 N.Y. 155, 
21 Am.S.R. 729. 

78. State V. Anderson, 13 P.(2d) 
231, 232, 92 Mont 298. 

78. People v. Lazarus^ 279 P. 145, 
147, 207 Cal. 507. 

80. Stack V. General Baking Co., 
223 S.W. 89, 94, 283 Mo. 396. 

81. Waxman v. Jennings, 238 P. 98, 
100, 72 Cal.App. 671, 

Closely as possible” dlstin. 
gnished.—^Waxman v. Jennings, 238 
P. 98, 100, 72 CaLApp. 671. 

82. Meyer v. Moss, 34 So. 332, 336, 
110 La, 132. 

83. Texas & P. By. Co. v. Gate City 
Fertilizer Co., (Tex.Civ.App.) 176 

S.W. 868, 869. 

84. Moore v. U. S„ (CtCl.) 25 S.Ct 
202, 203, 196 U.S. 157, 49 L.Ed. 428 
—Davis V. Wallace, (C.C.Mass.) 7 
F.Cas.No.3,657, 3 Cliff. 123. 

85. State v. Cedar Grove Refining 
Co., 152 So. 531, 533, 178 La. 810. 

86. U.S.—Fruit Growers’ Express 
Co. V. Plate Ice Co., (C.C.A,N,C.) 
59 P.(2d) 605, 608. 

La.—La Groue v. New Orleans, 38 
So. 160, 161, 114 La. 253. 

87. Keokuk Falls Improvement Co. 
V. Kingsland & Douglas Mfg. Co., 
47 P. 484, 488, 5 Okl. 32. 

88. Perry v. Dance, (Ky.) 112 S.W. 
911, 913. 

“ ‘la lieu of dower* . . . often 
used interchangeably.**—Perry v. 
Dance, (Ky.) 112 S.W. 911, 913. 

89. Jacobs V. Figard, 25 Pa. 45, 47. 

90. Roberson v. Weaver, 89 S.E. 
769, 772, 145 Ga. 620. 

91. Thayer v. Wendell, (C.CMass.) 
23 F.Cas.No.13,873, 1 Gall. 37, 39— 
5 aj. p 597 note 93 [e]. 

92. Kline v. Santa Barbara Cons. Pw. 
Co., 90 P. 125, 127, 150 Cal. 741, 
745—5 C.J. p 601 note 40. 

93. General Engineering & Dry 
Dock Co. V. East Bay Municipal 

60.J.S.—50 


Utility Dist, 14 P.(2d) 828, 834, 
126 Cal.App. 349. 

94. Mowatt V. Wilkinson, 85 N.W. 
661, 662, 110 Wis. 176—5 C.J. p 
602, note 41. 

95. N.C.—^Phillips v. Wilmington, 
etc., R. Co., 41 S.E. 805, 806, 130 N. 
C. 582. 

Okl.—State v. McCafferty, 105 P. 
992, 994, 25 Okl. 2. L.R.A.1915A 
639. 

96. Bolton’s Est, 13 Phila.(Pa.) 
340, 346. 

97. Hooper v. Wells, 27 Cal. 11, 29, 
30, 85 Am.D. 211. 

98. Seibert v. City of Pittsburg, 1 
Wall.(U.S.) 272, 274, 17 L.Ed. 553 
—St. Louis Nat. Bank v. Allen, (C. 
Clowa) 5 F. 551, 554, 2 McCrary 
92. 

99. Ky.—^Day v. Burnham, 11 S.W. 
807, 12 S.W. 148, 89 Ky. 75, 76, 11 
Ky.L. 292. 

N.C.—Stokes V. Arey, 53 N.C. 66, 67. 

1. Gutenberg Mach. Co. v. Husonian 
Pub. Co., 154 P. 346, 348, 54 Okl. 
369. 

2. Bartlett v. Slater, 22 A. 678, 679, 
53 Conn. 102, 55 Am.R. 73. 

3. Cassidy v. Cook, 99 Ill. 385, 388. 

4. Fla.—^Kelly v. Knott, 163 So. 64, 
69. 

Mo.—Serabian v. Metropolitan Life 
Ins. Co., (App.) 17 S.W.(2d) 646, 
650. 

6. Edmonds v. State, 164 N.E. 649, 
650, 30 Ohio App. 195. 

6. Ark.—Brickhouse v. Hill, 268 S. 
W, 865, 869, 167 Ark. 513. 

Mo.—Ex p. Helton, 93 S.W. 913, 914, 
117 Mo.App. 609. 

Pa.—^JJartin v. Droney, 11 Pa.Dist. 
& Co. 734, 735. 

7. U.S.—^Wetmore v. Goodwin Film 
& Camera Co., (D.C.N.J.) 226 F. 
352, 353. 

N.J.—Harris v. Vanderveers, 21 N.J. 
Eq. 424, 428. 

Pa.—Schwab v. Miller, 163 A. 731, 
733, 302 Pa. 507. 

8. Howard v. Strode, 146 S.W. 792, 
795, 242 Mo. 210, Ann.Cas.l913C 
1057. 


9. Wykoff V. Wheeler, 139 P. 319, 
321, 40 Okl. 559, 563—Territory v. 
Robertson, 92 P. 144, 146, 19 Okl. 
149. 

10. Hudson River Water Power Co. 
V. Glens Falls Portland Cement 
Co., 95 N.T.S. 421, 425, 107 App. 
Div. 548. 

11. Bare v. Cole, (Iowa) 260 N.W. 
338, 340. 

121 . Industrial Trust Co. v. Cantera, 
(Del.Super.) 165 A. 338, 340—5 C. 
J. p 600 note 31 [a]. 

13. Cal.—^Perkins v. Perkins, 154 P. 
483, 29 Cal.App. 68. 

Mo.—Elliott V. Elliott, 115 S.W. 486, 
487, 135 Mo.App. 42. 

14. Cravens v. Chambers, 55 Ind. 5, 

6 . 

15. U.S.—^Atlas Reduction Co. v. 
New Zealand Ins. Co., (Colo.) 138’ 
F. 497, 503, 504, 71 C.C.A. 21, 9 L. 
R.A.(N.S.) 433. 

Ark.—Detroit Fire & Marine Ins. Co. 
V. Helms, 42 S.W.(2d) 394. 396, 184 
Ark. 308. 

Md.—^Weber v. Weber, 181 A 670, 
671. 

Mass.—Trustees of Thayer Academy 
V. Corporation of Royal Exchange 
Assur. of London, England, 183 N. 
E. 264, 266, 281 Mass. 150. 

Tenn.—^Woodfin v. Neal, 65 S.W.(2d> 
212, 215, 16 Tenn.App. 481. 

Tex.—^Norwich Union Fire Ins-. Soc. 
V. Citizens’ Building & Loan Ass’m 
(Civ.App.) 7 S.W.(2d) 144. 

5 C.J. p 599 note 10. 

16b State V. Spokane County Super. 
Ct, 126 P. 920, 923, 70 Wash. 352. 

17. Brown v. State, 52 S.E. 745, 746^ 
124 Ga. 411. 

18. Succession of Beattie, 112 So. 
802, 803, 163 La. 831. 

19- Bailey v. Pittsburg, etc., R. Co.,. 
57 A. 58, 59, 208 Pa. 45. 

20. Taylor v. Lowencamp, 145 A 
329, 330, 104 N.J.Eq. 302. 

21. Lawrence v. Southern Pac. Co.^ 
(C.C.N.Y.) 180 F. 822, 831. 

22. Central L. & T. Co. v. Campbell 
Commn. Co., 49 P. 48, 50, 5 C%1. 
396—5 C.J. p 599 note 16. 

23. Foster v. Joice, (C.C.N.J.) 9 P. 
Cas.No.4,974, 3 Wash.C.C. 498. 
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fied by tlie provisions of this act,”24 much as the 
said Taylor and wife can legally hold for themselves 
or others,«as my own,”^® ^^as necessary for the 
preservation of the mother’s life,”^^ ff^s occurring,”28 
"as of [a given date],”29 «as of course,”20 «as of that 
day,”21 "as ordered out by me,”2 2 "as other such 
like,”32 "as our own,”24 «as prescribed by law,”25 
"as prescribed in this section,”26 "as principal,”27 
"as provided,”22 "as provided by law,”22 "as pro¬ 
vided . . , by the laws,”^o «as public convenience, 
interest or necessity requires,”^! "as quickly as pos¬ 
sible,”^ 2 «as quickly as practicable,”'*2 "as recover- 
ed,”44 «as required,”*5 "as required by section 8 of 
this Act,”* 2 «as security,”*7 «as set forth below,”42 


"as she thinks proper,”*^ "as so returned,”20 "as 
speedily as possible,”^! "as the case may be,”52 "as 
the property,”52 "as the same accrues,”®* "as the 
same now He,”®® "as they shall deem best,”®® "as 
they think best,”®7 "as this plaintiff is able to deter¬ 
mine,”®2 "as though,”®^ "as thus ascertained,”®® "as 
to,”®i "as to age,”®2 "as to them shall seem best,”®2 
"as to the premises quitclaimed,”®* "as trustee,”®® 
"as upon execution,”®® "as when in open court,”®7 
"guilty as charged,”®® "if, as and when issued,”®® 
"in like manner as,”7® "payable as convenient,”7i 
"payable as it accrues,”7 2 "payable to its officers as 
president and as directors,”72 and "so long as Vood 
grows and water runs.’ ”7* 


224. U. S. V. Atchison, T. & S. F. Ry. 
Co., (C.C.MO.) 142 F. 176, 189. 

Taylor v. Southerland, 104 S.W. 
874, 876, 7 Ind.T. 666. 

2G. Blmore v. Mustin, 28 Ala. 309, 
313. 

a7.. state V. Rudman, 136 A. 817, 
818, 126 Me. 177. 

28. State v. District Court of First 
Judicial Dist in and for Lewis 
and Clark County, 191 P. 772, 775, 
58 Mont. 276. 

"Which occurred” equivalent.— 
State V. District Court of First Judi¬ 
cial Dist. in and for Lewis and Clark 
County, 191 P. 772, 775, 58 Mont 276. 

29. Horwitz v. New York Life Ins. 
Co., (C.C.A.Or.) 80 F.(2d) 295, 299. 
"As if it were [so dated]” equiva¬ 
lent.—^Horwitz V, New York Life Ins. 
Co., (C.C.A.Or.) 80 P.(2d) 295, 299. 

30. Pitman v. West, 199 S.W. 756, 
757, 198 Mo.App. 92. 

31. Mariet v. Hinman, 45 N.W. 953, 
954, 77 Wis. 136, 20 Am.S.R. 102. 

32. Shane Bros. & Wilson Co. v. 
Barrett, 124 N.E. 780, 781, 71 Ind. 
App. 313. 

33. Van Pelt v. Hilliard, 78 So. 693. 
697, 75 Fla. 792, L.R.A.1918E 639. 

34. Ferguson v. Herr, 90 N.W. 625, 
94 N.W. 542, 545, 64 Neb. 649. 

35. Joslin V. Shaffer, 225 P. 307, 309, 
66 Cal.App. 69. 

36. Roome v. Smith, 107 N.Y.S. 
1088, 1089, 123 App.Div. 416. 

37. McMillan v. Parkell, 64 Mo. 286, 
288. 

38. Erie V. Flint, 8 Pa.Co. 482, 486. 

39. Or.—^Meno v. Otto, 198 P. 250, 
251, 100 Or. 722, 

S.C.—Cheraw & Chester R. Co. v. 
Marshall. 18 S.B. 247, 249, 40 S.C. 

59. 

40. Cal.—^In re Wilson's Estate, 225 
P. 283, 287, 65 Cal.App. 680. 

Mont—^Price v. Skylstead, 222 P. 
1059, 1060, 69 Mont 453. 

41. Federal Radio Commission v. 
Nelson Bros. Bond & Mortgage 


Co., (App.D.C.) 53 S.Ct 627, 636, 
287 U.S. 266, 77 L.Ed. 1166, 89 A. 
L.R. 406. 

42l Diana Oil Co. v. Cay ton, (Tex. 

Civ.App.) 20 S.W.(2d) 108, 112. 
43. U.S.—Cleveland Rolling-Mill Co. 
V. Rhodes, (Ill.) 7 S.Ct 882, 885. 
121 U.S. 255, 30 L.Ed. 920, re¬ 
versing Rhodes v. Cleveland Roll¬ 
ing-Mill Co.. (C.C.) 17 F. 426. 
W.Va,—Beech Pork Coal Co. v. Po¬ 
cahontas Corporation, 152 S.E. 785, 
788, 109 W.Va. 39. 

44- Behnke v. Rathsam, (Mo.App.) 
251 S.W. 391. 392. 

"At the time recovered” equiva¬ 
lent.—Behnke v. Rathsam, (Mo.App.) 
251 S.W. 391, 392. 

45. Siebert v. Roth, 95 N.W. 118, 
119, 118 Wis. 250. 

46- Mitchell v. Banking Corporation 
of Montana, 273 P. 1055, 1062, 83 
Mont 581. 

47. Wareham Savings Bank v- 
Vaughan, 133 Mass. 534, 635. 

48. Serabian v. Metropolitan Life 
Ins. Co., (Mo.App.) 17 S.W.(2d) 
646, 650. 

49- Allder V. Jones, 56 A. 487, 489, 
98 Md. 101. 

50. American Can Co, v. Bowers, 
(D.C.N.Y.) 33 F.(2d) 187, 192. 

51. Cal.—Tatum v. Levi, 3 P.(2d) 
963, 967, 117 Cal.App. 83. 

N.Y.—^Bacon v. Albany Perforated 
Wrapping Paper Co., 49 N.Y.S. 620, 
621, 22 Misc. 592, 593—Smith v. 
Underhill, 19 N.Y.S. 249, 252. 

53. Hooker v. Poster, 1 S.W. (2d) 
276, 278, 117 Tex. 237. 

53. Longworthy v, Featherston, 65 
Ga. 165, 166. 

54b In re Fowlston's Estate, 270 N. 
Y.S. 240, 243, 150 Misc. 387. 

55. Neal v. Flint, 33 A. 669, 673, 88 
Me. 72. 

56. Pabst V. Goodrich, 113 N.W. 398, 
407, 133 Wis. 43, 14 Ann.Cas. 824. 

57. Ky.—Thompson v, Thompson, 
87 S.W. 790, 792, 27 Ky.L. 949. 
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Pa.—In re Kidd's Estate, 141 A. 644, 
646, 293 Pa. 21. 

58. Hawes v. Clement 25 N.W. 21, 
23, 64 Wis. 152, 167. 

59. Lindley's App., 102 Pa. 235, 244. 

60. American Can Co. v. Bowers, 
(D.C.N.Y.) 33 F.(2d) 187, 191. 

61. State V. Morro, 280 S.W. 697, 
701, 313 Mo. 114. 

"Relating to” equivalent.—State v. 
Morro, 280 S.W. 697, 701, 313 Mo. 
114. 

"Tending to prove” equivalent.— 
State V. Morro, 280 S.W. 697, 701, 
313 Mo. 114. 

62l Miller Mfg. Co. v. .ffitna Life 
Ins. Co., 143 S.B. 747, 749, 150 Va. 
495, 59 A.L.R. 295. 

03. Leavitt v. Beirne. 21 Conn. 1, 11. 
64. Gibbs V. Seeger, 19 P.(2d) 514, 
515, 130 CaLApp. 123. 

05. Knight v. Equitable Bank & 
Trust Co. of Miami, 136 So. 248, 
250, 102 Fla. 453—5 C.J. p 597 note 
93 [j]. 

60. Brownfield V. Welcht, 9 Ind. 
394, 396. 

67. Salinas v. Aultman, 27 S.E. 385, 
387, 49 S.C. 378—La Motte v. 
Smith, 27 S.E. 933, 934, 60 S.C. 658. 

63. Dees v. State, 42 So. 605, 89 
Miss. 754, 765—5 C.J. p 600 note 
21 [a]. 

69. In re Civic, (C.C.A.N.T.) 34 P. 
(2d) 624, 626. 

70. Den v. Cubberly, 12 N.J.Law 
308, 314. 

71. Mass.—^Black v. Bachelder, 120 
Mass. 171, 173. 

Ont.—^Hastings v. Summerfeldt, 30 
Ont 577, 681. 

72. O’Shields v. PofC, (Tex.Civ.App.) 
144 S.W. 1044, 1045. 

73. Clark v. Nickell, 79 S.B. 1020, 
1021, 73 W.Va. 69. 

74. Arms v. Burt 1 Vt 303, 309, 18 
Am.D. 680. 
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A8—ASCERTAIN 


AS (Latin). In the Roman and civil law, a pound 
weight; and a coin originally weighing a pound, call¬ 
ed also ^^lihra,” divided into twelve parts, called 
^^unei« ^Iso any integral sum, subject to divi¬ 
sion in certain proportions.76 

ASCEND. To go up; to pass up or upwards; to 
go or pass in the ascending line.77 

ASCENDANTS. In its broad sense "persons re¬ 
lated or connected in the ascending line, by con¬ 
sanguinity or affinity”; in a more restricted sense 
"only those related by eonsanguinity.”78 its correla¬ 
tive is "descendants.”79 

ASCENDIENTES. In Spanish law ancestors 
ascendants; ascending heirs; heirs in the ascending 
line.^^ The law connected with "ascendientes” per¬ 
tains mainly to the right and duty of support as 
touched upon in the definition of Alimentos 3 C.J.S. 
p 865 note 14. 

ASCENT. Passage upward; the transmission of 
an estate from the ancestor to the heir in the ascend¬ 
ing line.S^ 


ASCERTAIN. To acquire information to become 
apprised of the existence of an undisputed fact, and, 
where the facts are in dispute, to hear, try, and de¬ 
termine;^^ to decide and declare;^® to determine;^® 
to establish with certainty or precisionto find 
out;S8 to find out by experiment or investigation 
to learn with certainty aboutto make (a thing) 
certain to the mind; to make sure of; to free from 
obscurity to make certain, to establish with cer¬ 
tainty or to fix;92 to make oneself sure of;23 to 
make reasonably certain to make sure by inves¬ 
tigation; 25 to make sure or certain ;25 to settle ;27 
also, to render (a person) certain; to cause to feel 
certain,2 8 although this is characterized as an ob¬ 
solescent meaning.22 The word imports definite¬ 
ness,^ and in a particular connection has been held 
to refer, not to a secret mental attitude, but to the 
acquisition of information,^ implying a reasonable 
and intelligent effort to discover facts and determine 
whether they are such as reasonably to generate be¬ 
lief as to the ultimate fact to be aseertained,^ ac- 


75. Black L. D. 

Tke parts were reckoned, as may 
be seen in the law, Servum de haere- 
dibns, Inst, lib xiii Pandect, as fol¬ 
lows: Uncia, one ounce; sextans, 
two ounces; triens, three ounces; 
quadrans, four ounces; quincunx, 
five ounces; semis, six ounces; sep- 
tunx, seven ounces; bes, eight 
ounces; dodrans, nine ounces; dex- 
tans, ten ounces; deunx, eleven 
ounces,—^Black L, D. 

Rates of interest 

The term “as,*' and the multiples 
of its uncise, were also used to de¬ 
note the rates of interest—^Black L, 
D. 

76. Black L. D. 

Applied to inheritances 

Frequently applied in the civil law 
to inheritances, the whole inherit¬ 
ance being termed “as,” and its sev¬ 
eral proportionate parts “sextans,** 
**quadrans,** etc.—^Black Ii. D. 

77. Black L. D., citing 4 Kent 
Comm, pp 393, 397. 

78. Bernard v. Vignaud, 10 Mart 
(La.) 482, 561. See also Ancestor 
3 C.J.S. p 1063, and generally 
Descent and Distribution § 37 [18 
C.J. p 834 note 2-p 835 note 11]. 

79. Bryan v. Walton, 20 Ga. 480, 
512. 

80. Escriche Diccionario. See also 
Ancestor 3 C.J.S. p 1063. 

81. Black L. D., citing Schmidt Civ. 
L. Spain & Mexico p 259. 

82. Black L. D., citing 4 Kent, 
Comm, pp 393, 397. 

83. Lilienthal Bros. v. Stearns, (C. 
C.Or.) 121 P. 197, 198, 


84. Matter of Higgins, 143 N.T.S. 
552, 557, 81 Misc. 579—Matter of 
Cary, 138 N.T.S. 682, 685, 77 Misc. 
602. 

85. Com. V. Fellows, 61 A. 922, 923, 
212 Pa. 297, 301. 

86. Ark.—^Arkansas State Highway 
Commission v. Otis & Co., 31 S.W. 
(2d) 427, 432, 182 Ark. 242. 

Me.—^Rumford Falls Boom Co. v. 
Rumford Falls Paper Co., 51 A 
810, 812, 96 Me. 96. 

5 C.J. p 605 note 64. 

<<Assess” sometimes used inter, 
changeably.—Commonwealth v. De¬ 
ford Co., 120 S.B. 281, 285, 137 Va. 
542. 

87. Webster D., quoted in Warner 
V. Lehigh Valley R. Co., 15 Pa. 
Dist. 681, 683—5 C.J. p 605 notes 
62, 63. 

88. tr.S.—^American Trust Co. v. 
Commissioner of Internal Revenue, 
(C.C.ACal.) 31 F.(2d) 47, 48. 

Ark.—^Arkansas State Highway Com¬ 
mission V. Otis & Co., 31 S.W.(2d) 
427, 432, 182 Ark. 242. 

5 C.J. p 605 note 71. 

89. U.S.—XT. S. V. Carver, 43 S.Ct. 
181, 182, 260 U.S. 482, 67 L.Ed. 361 
—The Ben Lawers, (D.C.Wash.) 42 
P.(2d) 897, 898—5 C.J. p 605 note 
72. 

Similarly expressed 
“To find out or learn for a cer¬ 
tainty by trial, examination, or ex¬ 
periment.**—Commissioner of Inter¬ 
nal Revenue v. Owens, (C.C.A.10) 78 
F.(2d) 768, 773—State v. Boyd, 48 
N.W. 739, 754, 51 N.W. 602, 31 Neb. 
682. 

90l U.S.—Commissioner of Internal 
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Revenue v. Burdette, (C.C.A.) 69 
F.(2d) 410, 411. 

Mo.—Carter County v. Huett, 259 S. 

W. 1057. 1059, 303 Mo. 194. 

5 C.J. p 605 note 69. 

Similar definition 

“To know with certainty; to 
learn.**—^In re Elaborated Ready 
Roofing Co., (C.C.A.in.) 78 P.(2d) 75, 
76. 

91. Webster D., quoted in State v. 
Illinois Cent. R. Co., 92 N.B. 814, 
832, 246 Ill. 188—5 C.J. p 604, 
notes 58, 60, p 605 note 68. 

92. Century D., quoted in State v. 
Illinois Cent. R. Co., 92 N.B. 814, 
832, 246 Ill. 188, 229—5 C.J. p 604 
notes 57, 61, p 605 note 62, 

93. New Standard D., quoted in Car¬ 
ter County V. Huett, 259 S.W. 1057, 
1059, 303 Mo. 194—Warner v. Le¬ 
high Valley R. Co„ 15 Pa.Dist. 681, 
683. 

94. American Trust Co. v. Commis¬ 
sioner of Internal Revenue, (C.C. 
A.Cal.) 31 F.(2d) 47, 48. 

95. Sherman & Br 3 '’an v. Blair, (C. 
C.A) 35 F.(2d) 713, 715. 

96. Worcester D., quoted in Brown 
V. Lyddy, 11 Hun (N.T.) 451, 456. 

97. Worcester D., quoted in Brown 
V. Lyddy, supra. 

98. Webster New Int. D., quoted in 
Carter County v. Huett, 259 S.W. 
1057, 1059, 303 Mo. 194. 

99. Webster New IntD. 

1. In re Elaborated Ready Roofing 
Co., (C.C.AIU.) 78 P.(2d) 75. 76. 
9. Commonwealth v. Deford Co., 120 
S.B. 281, 285, 137 Va. 542. 

3b American Trust Co. v. Comihis- 
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tion which may he judicial or discretionary rather 
than ministerial or merely arithmetical.^ 

Phrases: ^^Ascertain indebtedness,”® ^^aseertain 
that to the court,”® ‘^ascertain whether any . . . 
are minors,‘^ascertain whether or not said peti¬ 
tion is signed by the requisite number,”8 and ‘^as¬ 
certain • • . who are the insolvent • • • taxpay¬ 
ers.”® 

Ascertained 

Preterit and past participle of the verb “aseer- 
tain.”io It has been defined as meaning determin¬ 
ed made certainand, under certain conditions, 
has been held to imply knowledge gained from evi¬ 
dence rather than from exercise of the senses,^® and 
a condition precedent rather than a submission to 
arbitration.!^ By context the word may mean “judi¬ 
cially ascertained.”!® 

Phrases: “Ascertained and allowed by law,”!® 
“ascertained and settled by the committee,”!'^ “as¬ 
certained by a jury of twelve men,”!® "ascertain¬ 
ed to be worthless,”!® “could have ascertained,”^® 
“not ascertained or determined,”®! “population . • • 
shall have been ascertained,”®® “previously ascer¬ 
tained,”®® “previously ascertained by law,”®^ “quan¬ 


tity . . . may be ascertained,”®® “residence • • . 
is not ascertained,”®® “the person must be ascer- 
tained,”®7 and also, as a participial adjective, “as¬ 
certained merit,”®® and “certain ascertained mem¬ 
bership.”®® 

Ascertaining 

Present participle of the verb “ascertain,” defined 
as “determining,”®® as in the phrase “ascertaining 
the sum payable.”®! 

ASCERTAINMENT. Act of ascertaining; a find¬ 
ing out by investigation; a reducing to certainty; 
discovery.®® In a particular connection, the word 
has been held to refer to a “judicial ascertainment.”®® 
“Ascertainment” and “assessment” are sometimes 
used interchangeably,®4 and, in a particular connec¬ 
tion, “ascertainment” and “decision” have been held 
to be synonymous.®5 

Phrases: “Ascertainment and liquidation of du¬ 
ties,”®® “ascertainment of insolvency,”®*^ “ascertain¬ 
ment or assessment,”®® and “payable 60 days after 
ascertainment.”®® 

ASCRIPTITIUS or ASORIPTICIUS. In Roman 
law, a foreigner who had been registered and natural- 


sioner of Internal Revenue, (C.C. 
A,Cal.) 31 F.(2d) 47, 49. 
Ascextainment need not Ibe absolute 
A claim may be duly ascertained 
to be presently worthless, although 
later it may turn out to be in fact 
collectable. No hard and fast rule 
can be laid down. Each case must 
be adjudged in the light of its own 
facts.—^American Trust Co. v. Com¬ 
missioner of Internal Revenue, (C,C. 
A.Cal.) 31 F.(2d) 47, 48. 

4. Dagley v. Mclndoe, 176 S.W. 243, 
245, 190 Mo.App. 166. 

5. Arkansas State Highway Com¬ 
mission V. Otis & Co., 31 S.W.(2d) 
427, 432, 182 Ark. 242. 

G. Van Vechten v. Hopkins, 5 
Johns.(N.T.) 211, 220, 4 Am.D. 339. 
7. Russell V. Hartt, 87 N.T. 19, 23. 
G. Dagley v. Mclndoe, 176 S.W. 243, 
245, 190 Mo.App. 166. 

G. Perry County v. Selma, etc., R. 
Co., 58 Ala. 546, 565. 

10. Webster New Int. D. 

11. Greenough v. Industrial Trust 
Co., 82 A. 266, 267, 33 R.I. 470. 

12. Kan.—^Bunting v. Speek, 21 P. 
288, 291, 41 Kan. 424, 3 L.R.A. 690. 

Pa.—^Warner v. Lehigh Valley R. Co., 
15 Pa.Dist 681, 682, 683. 

13. 25 Op.Atty.-Gen. 344, 351. 

.14, Cal.—California Annual Confer¬ 
ence M. E. Church v. Seitz, 15 P. 
839, 841, 74 Cal. 287. 

,Kan.—^Bunting v. Speek, 21 P. 288, 
291, 41 Kan. 424, 3 L.R.A 690. 


1& German Nat. Bank v. Farmers*, 
etc.. Bank, 74 N.W. 1086, 54 Neb. 
593, 595—5 C.J. p 605 note 77. 

16. State V. Clausen, 167 P. 947, 948, 
98 Wash. 253. 

17. Scott V. Avery, 5 H.L.Cas. 811, 
812, 10 Reprint 1121. 

18. Thatcher v. Pennsylvania, O. & 
D. R. Co., 167 N.E. 682, 683, 121 
Ohio St. 205. 

19. In re Elaborated Ready Roofing 
Co., (C.C.A.I11.) 78 F.(2d) 75, 76— 
Commissioner of Internal Revenue 

V. Burdette, (C.C.A.) 69 F.(2d) 

410, 411—^Wheeler-Fisher & Co. v. 
Commissioner of Internal Reve¬ 
nue, (C.C.A.) 54 F.(2d) 294, 295— 
Sherman & Bryan v. Blair, (C.C. 
A) 35 F.<2d) 713, 715—American 
Trust Co. V. Commissioner of In¬ 
ternal Revenue, (C.C.A.Cal.) 31 F. 
(2d) 47, 48—^McManus v. Eaton, 
(D,C.Conn.) 7 F.Supp. 380, 382. 

20. U. S. V, Carver, 43 S.Ct. 181, 182, 
260 U.S. 482, 67 L.Ed. 361—The 
Ben Lawers, (D.C.Wash.) 42 F. 
(2d) 897. 

21. Commissioner of Internal Reve¬ 
nue V. Owens, (C.C.A.) 78 F.(2d) 
768, 773. 

22. Carter County v. Huett, 259 S. 

W. 1057, 1068, 303 Mo. 194. 

23. Beardsley v. Pike, 20 Cox C.C. 
648, 649. 

24. U. S. V. Greene, (D.C.) 146 F. 
776. 
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S5. 25 Op.Atty.-Gen. 344, 351. 

26. Warner v. Lehigh Valley R. Co., 
15 Pa.Dist. 681, 682, 683. 

27. Bunting v. Speek, 21 P. 288, 291, 
41 Kan. 424, 3 L.R.A. 690. 

28. Uhte V. Rosenthal, 174 P. 83, 84, 
37 Cal.App. 519. 

“Meritorious acts” equivalent.— 
Uhte V. Rosenthal, 174 P. 83, 84, 37 
CalApp. 519. 

29. In re Merchant, 77 P. 475, 476, 
143 Cal. 537, 540. 

30. Webster New Int D. 

31. Carter Grocer Co. v. Day, (Tex. 
CiV.App.) 144 S.W. 365, 366. 

32. Webster New Int. D. 

33. Carroll v. Draughon, 45 So. 919, 
922, 154 Ala. 430. 

34. Commonwealth v. Deford Co., 
120 S.E. 281, 285, 137 Va. 542. 

35. U. S. V. Beebe, (C.C.Mass-.) 117 

F. 670, 680—^U. S. v. Cousinery, 
(D.C.N.T.) 25 F.Cas.No.14,878, 7 

Ben. 251. 

36. U. S. V. Beebe, (C.C.Mass.) 117 
F. 670, 680—^U. S. v. Cousinery, (D. 
C.N.Y.) 26 F.Cas.No.14,878, 7 Ben. 
251. 

37. Carroll v. Draughon, 45 So. 919, 
922, 154 Ala. 430. 

33. Commonwealth v. Deford Co., 
120 S.E. 281, 285, 137 Va. 642. 

39. Wicecarver v. Mercantile Town 
Mut Ins. Co., 117 S.W. 698, 702, 
137 Mo.App. 247. 
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ASCBIPTITWS—ASIDE 


ized in tlie colony in Trhieli he resided;^® a man 
bound to the soil but not a slave.^i 

ASOUN or ASOUNS. Law French, any; any one; 

some.‘^2 

ASCUN POITS UN RELEAS PRENDRA EFFECT 
ET URERA PROMITTER L’ESTATE DE CE- 
LUY QUE FIST LE RELEASE A OELUY 
A QUE LE RELEAS EST FAIT.43 

ASEUURACION. In Spanish law assurance; insur- 
ance.^^ 

AseguraciSn de la persona. In the Spanish law 
of Aragon, the equivalent of security to keep the 
peace.^® 

ASENTAMIENTO. In Spanish law, the possession 
which a judge gives to plaintiff in an action to 
recover property where defendant is in default,^® 

ASENTISTA. In Spanish law, one who has a con¬ 
tract with the government to furnish provisions for 
some branch of the public service.^^ 

ASERTOR DE LA PAZ. In Spanish law, a judge 
appointed for purposes of conciliation,^^ 

ASESINATO. In Spanish law, murder; the unlaw¬ 
ful killing of a human being other than ascendant, 
descendant, or spouse, for in this case the offense be¬ 
comes the more serious one of parricide, under any 
one of several qualifying cireumstanees,'^^ The term 
is said to be derived from the ‘^assassins” of S3n:ia,50 
and the offense corresponds closely to the common- 
law crime of murder in the first degree,which is 
treated in the title Homicide §§ 30-34 [29 C.J. p 
1104 note 38-p 1118 note 83], 

The qualifying circumstances mentioned above in¬ 
clude : (1) Alevosia, treachery, which is defined and 
discussed in 3 C.J.S. p 511 note 33-p 513 note 74. 
(2) Acting for a price or promise of reward. (3) 
By means of inundation, fire, or poison, (4) With 


evident premeditation. (5) With cruelty, deliberate¬ 
ly and inhumanly increasing the victim’s pain.^^ 
Acts and circumstances which have been held to 
constitute this crime have been considered in many 
cases.53 The penalty for asesinato ranges from “ca- 
dena temporal in its maximum degree to death.”^^ 

ASESOR. In Spanish law, an assessor; one who 
sits with a judge for the purpose of advising him 
in the administration of justice. Formerly there 
were two classes of "asesores” in Spain—^the ^^asesor 
necesario”—^necessary assessor—^who was named by 
the king; and the “asesor voluntario”—^voluntary 
assessor—^who was named by the judge whom he as- 

sisted.55 

In the Philippines the office of asesor has been re¬ 
vived under the American regime as a substitute for 
the jury system. Asesores there are not lawyers 
but laymen whose function it is to assist the judge 
in passing on questions of fact and they are now 
provided in both civil and criminal eases, and for 
inferior courts as well as for those of general juris- 
diction.56 While the appellate court is required “to 
give to the dissent such weight as, in its opinion, it 
is entitled to,” the disagreement of the asesores in 
a case appealed from the inferior court is no ground 
for a further appeal.^^ 

Asesor titular. A titular or professional asses- 
sor,5^ 

In Cuba asesores titulares were provided in 1845. 
They were required to have followed the profession 
of law for three years or to have held some post in 
connection with the administration of justice, and 
were paid from fees,®^ 

ASHES. The residue of materials burned.60 

Phrase: “Dust, cinders, or ashes,”®! 

ASIDE. On one side; apart.®2 

To set aside. To annul; to make void.®^ 


40. Black L. D. 

41. Black L. D. 

42. Adams Gloss. 

Ascun contracts est une, et sans 
grarnement, et ascun vestue—one 
kind of contract is naked and with¬ 
out clothing*, and another kind is 
clothed.—^Adams Gloss. 

Ascun foits—sometimes.—Adams 

Gloss. 

43. A maxim in French, meaning, 
“Sometimes a release shall take ef¬ 
fect and enure to put the estate of 
him which makes the release, to him 
to whom the release is made.”— 
Adams Gloss., citing Litt. § 305, and 
1 Blacks tone Comm, p 325. 

44. Escriche Diccionario. 


45. Escriche Diccionario. 

46. Escriche Diccionario, citing 
Partidas V tit VIII ley 1. 

47. Escriche Diccionario. 

48. Escriche Diccionario. 

49. Escriche Diccionario. 

50. Escriche Diccionario, 

51. XJ. S. v. Alias, IS Philippine 453, 
455—U. S. V. Pico. 18 Philippine 
386, 388. 

52. Spain.—^Pen.Code art 418. 
Philippine.—^Pen.Code art 403. 

53. U. S. V. Alias, 18 Philippine 453, 
455—U. S. V. Pico, 18 Philippine 
386, 388—5 C.J. p 606 notes 02-95. 
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54. Spain.—Pen.Code art 418. 
Philippine.—^Pen.Code ai't 403. 

5 C.J. p 607 note 96. 

55. Escriche Diccionario, 

56. Philippine Code Proc. §§ 57-62, 
153-161; Philippine Act No. 267 § 
13; Philippine Act No. 2369. 

57. U. S. V. Trinidad, 7 Philippine 
325, 5 OfC-Gaz. 480. 

58. Escriche Diccionario. 

59. Escriche Diccionario. 

60. In re Zhizhuzza, 81 P. 955, 147 
Cal. 328. 

61. Law V. Dodd, 1 Exch. 845, 847. 

62. Black L. D. 

63. Black L. D., citing State v. 
Primm, 61 Ho. 171. 
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disclaimed any intention of re- 


ASILO. In Spanish law, the right of asylum or 
refuge, especially in a church.®^ 

ASK« To request or petition.®® In particular con¬ 
nections, it has been said that there is little or no 
difference in meaning of the words ^‘moves” and 
‘^asks,’^®® that “asked^^ may be used as an equiva¬ 
lent of ^‘informed,^^®*^ and that each of the words 
‘^offer^^ and "asking^^ has its meaning, and that it 
cannot be assumed in a particular ease that they were 
used in the same sense.®® 

Phrases: "Asks, receives, or agrees to receive, any 
bribe,^'®® and "asks that the said cause may be re¬ 
instated also "asking a bribe,"asking repara¬ 
tion for the injury,”7:4 and "I am asking 23 cents per 

pound.”73 

ASOITADA. In Spanish law, a tumultuous assembly 
or meeting for purposes inimical to public peace and 

order.74 

ASPECT. View; object; possibility.75 
Phrases: ^TBill with a double aspect,”76 and "con¬ 
tingency with a double aspect.”77 

ASPEESION. Act of calumniating; defamation; 
calumniation.7® While "aspersions” may mean the 
making of a calumnious report, the word may imply 
nothing more than criticism or censure,73 and, de¬ 
pending on the context, may be used synonymously 
with "censure.”®® Phrase: "Aspersions . • . by 


Mr. P., who • • • 
fleeting.”®! 

ASPHALT; ASPHALTUM. One of the so-called 
bituminous substances which are widely diffused over 
the earth, and are of great practical importance;®® 
mineral pitch;®® also a certain kind of pavement.®4 
The term is not limited in its meaning to the Trinidad 
deposit, or to so-called "American mixture,” but 
includes as well the bituminous paving material used 
in Prance and elsewhere, comprising natural rock as¬ 
phalt and compositions of bitumen and lime or sand 
particles.®® In a particular connection and under 
particular circumstances, it has been said to be "law¬ 
ful merchandise.”®® 

Phrases: "Asphalt paving,”®7 "asphaltum mas¬ 
tic,”®® and "modern asphalt roadway.”®® 

ASPHALTIC. Pertaining to, of the nature of, or 
containing, asphalt; bituminous,®® as in the phrase, 
"asphaltic cement.”®! 

ASPHYXIA. A condition resulting from a deficien¬ 
cy of oxygen in the blood due to suffocation or any 
serious interference with normal respiration;®2 ap¬ 
parent death, suspended animation, in living organ¬ 
isms, due to deficiency of oxygen and excess of car¬ 
bon dioxide, specifically in the blood, as in interrup¬ 
tion of respiration from suffocation or drowning, or 
from the inhalation of irrespirable gases;®® the col- 


Bscriche Diccionario. 


67. People v. Miller, 70 P. 735, 737, 
137 Cal. 642, 646. 

68 . Curteen Seed Co. v. Abraham, 

275 P. 684, 685, 129 Or. 427. 

69. People v. Powell, 195 P. 456, 
458, 50 Cal.App. 436. 

70. Harris v. Chicago House-Wreck¬ 
ing Co., 145 N.B. 666 , 669, 314 Ill. 
500. 

71. Black Lh D., citing People v. 
Powell, 195 P. 456, 458. 60 CaLApp. 
436. 

72. Prince Line v. American Paper 

Exports, (C.CA..N.T.) 55 F.(2d) 

1053, 1056. 

70 . Curteen Seed Co. v. Abraham, 

276 P. 684, 129 Or. 427. 


74.. Escriche Diccionario. 

75. Black L. D. 

76. Black L. D. 

77. Black L. D. 

78. Webster New Int. D. 

79. Black L. D., citing Fitts v. Da¬ 
vis, 50 APP.D.C. 234, 269 F. 1018, 
1019. 

80- Fitts V. Davis, supra. 

81. Fitts V. Davis, supra. 

82. Century D. 

83. Webster New Int. D, 

84. Olson V. Topeka, 21 P. 219, 220, 
42 Kan. 709—5 C.J, p 607 note 9. 

85. U. S. Kepair & Guaranty Co, v. 
Assyrian Asphalt Co., (C.C.Ill.) 96 
F. 235, 236, affirmed 100 F. 965, 41 
C.C.A. 123. 

86 . Dene Shipping Co. v. Tweedie 
Trading Co., (N.T.) 143 F. 854, 
855, 74 C.C.A 606, citing (D.C.) 
Dene Steamship Co. v. Munson, 103 
F. 983. 

87. Olson V. Topeka, 21 P. 219, 220, 
42 Kan. 709. 

88 . Gabriel v. U. S., (C.C.N.T.) 122 
F. 896—Saacke v. U. S. (C.C.N.T.) 
122 F. 895. 


89. Tennant Land Co. v, Nordeman, 
146 S.W. 756, 757, 148 Ky. 361. 

90. Webster New Int, D. 

91. Chicago Union Traction Co. v. 
Chicago, 79 N.B. 67, 68 , 223 Ill. 37. 

92. Black L. D. 

93. Webster New Int. D., quoted in 
Safe Deposit & Trust Co. of Bal¬ 
timore V. New York Life Ins. Co., 
(D.C.Md.) 14 F.Supp. 721, 723, and 
Stone V. Physicians Casualty Ass'n 
of America, (Neb.) 266 N.W. 605, 
607. 

Similar definitions 

(1) “ ‘Originally a want of pulse, 
or cessation of the motion of the 
heart and arteries,* as now used, ap¬ 
parent death, or suspended anima¬ 
tion, particularly from sufCocation 
or drowning, or the inhalation of 
irrespirable gases.**—^Webster p., 
quoted in State v. Baldwin, 12 P. 318, 
328, 36 Kan. 1. 

(2) “Suffocation; also suspended 
animation from suffocation or a de¬ 
ficiency of oxygen in the blood. It 
is attended by a feeling of suffoca¬ 
tion, cyanosis and coma.**—^Borland 
Am. Ulus. Med. D., quoted In Stone v. 
Physicians Casualty Ass’n of Amer¬ 
ica, (Neb.) 266 N.W, 605, 607. 


65. Webster New Int. D. 

68. Harris v. Chicago House-Wreck¬ 
ing Co., 145 N.E, 666, 669, 314 Ill. 
500. 

In an affidavit wherein affiant asks 
that a cause be reinstated and set 
down for trial, “asks” is practical¬ 
ly synonymous with “moves.”— 
Black L. D., citing Harris v. Chica¬ 
go House-Wrecking Co., 145 N.E. 
666, 669, 314 IlL 500. 
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lapsed state in cholera, with want of pulse.®^ 

Phrases: Asphyxia carboniea,’^^® and ^^asphyzia 
livida.”»6 

ASPHYXIATE. To bring to a state of asphyxia; to 
sufocate, as a person, or, sometimes, a fire.^^ The 
past participle ^^asphyxiated’^ has been held synony¬ 
mous with “suffocated.”98 

ASPHYXIATION. A state of asphyxia; suffoca- 
tion.99 

Phrases: ‘Accidental asphyxiation,and “stran¬ 
gling or asphyxiation.”^ 

ASPIBIN. A coal tar product commonly kept in 
drug stores and used in compounding medicines and 
sold for medicinal purposes a definite substance, 
known also as acetyl salicylic acid, and much used 
for medicinal purposes a drug, classified as a coal 
tar product; a remedial agent used in the treat¬ 
ment of disease; a drug with decided physiological 
properties, used to cure, mitigate, or prevent dis- 
ease.5 It is not a proprietary medicine.® 

ASPORTATION. As an element of crimes involv¬ 
ing the wrongful taking of personal property, the 
word is discussed in the titles Larceny § 6 [36 C.J. 
p 749 note 3o-p 750 note 47], and Robbery § 3 [54 
■C.J. p 1011 note 79-p 1012 note 86]. 


ASPORTAVIT. Literally “He carried away.”I A 
word sometimes having such a technical use that 
it cannot well be supplied by employing other words 
of similar import.® Sometimes used as a noun to de¬ 
note a carrying away,® as in the expressions “an 
‘asportavit' of personal chattels,and “the least 
removal • • . would be an ‘asportavit^ in law.”^^ 

ASS. A species of the genus equus, or horse.^^ 

ASSACH. In old Welsh law, an oath made by com¬ 
purgators.^® 

ASSAIA or ASSAYA. Law Latin, an assay or ez- 
amination.i4 

ASSAILANT. One who assails or assaults; the ag- 
gressor.i® 

ASSAURE. Law Latin, to assault.^® 

ASSART. In English law, the offense committed in 
the forest, by pulling up the trees by the roots that 
are thickets and coverts for deer, and making the 
ground plain as arable land.^*^ 

Assart rents. Rents paid to the crown for assarted 
lands.i® 

ASSARTARE. Law Latin, to assert; also to remove 
by the roots; hence to clear land.^® 


*94. Webster D., quoted In State v. 
Baldwin, 12 P. 318, 328, 36 Kan. 1. 

tdS. Borland Am. Ulus. Med. D., 

quoted in Stone v. Physicians Cas¬ 
ualty Ass’n of America, (Neb.) 266 
N.W. 605, 607. 

96. Borland Am. Illus. Med. B., 

quoted in Stone v. Physicians Cas¬ 
ualty Ass’n of America, supra. 

'97. Webster New Int. B. 

‘98. XJ. S. V. Barber, 20 B.C. 79, 93. 

99. Webster New Int. B., quoted in 
Stone V. Physicians Casualty Ass'n 
of America, (Neb.) 266 N.W. 605, 
607. 

1. Fidelity, etc., Co. v. Waterman, 
44 N.E. 283. 161 Ill. 632, 32 L.R.A. 
654. 

9. Stone v. Physicians Casualty 
Ass’n of America, (Neb.) 266 N.W. 
605, 607. 

9. Black L. B., citing: State v. Zo- 
talis, 214 N.W. 766, 767, 172 Minn. 
132. 

4. People V. Garcia, (CiJaL) 32 P.(2d) 
445, 447. 

5. State V. Jewett Market Co., 228 
N.W. 288, 289, 209 Iowa 667. 


'6. State V. Zotalis, 214 N.W. 766, 
767, 172 Minn. 132. 

OrigrinaHy a proprietary medicine 
“Aspirin was originally a proprie¬ 
tary medicine. It was discovered in 
Germany, its formula was secret, 
and the product was originally made 
only by the possessor of this secret 
formula. However, the formula has 
been discovered, and aspirin is now 
made by different pharmaceutical 
and chemical manufacturers, and it 
has entirely ceased to be a proprie¬ 
tary medicine.”—People v. Garcia, 
(Cal.) 32 P.(2d) 445, 447—State v. 
Jewett Market Co., 228 N.W. 288, 
289, 209 Iowa 567. 

7. Black L. B. 

8. Com. V. Peas, 2 Gratt.(43 Va«) 
629, 633. 

9. Ala.—Croom v. State, 71 Ala. 14. 
Eng.—^Redridge v. Palmer, 2 H.BL 2, 

4, 126 Reprint 396, cited in Black 

L. B. 

10. Black Ii. D., citing Redridge v. 
Palmer, 2 H^Bl. 2, 4, 126 Reprint 
396. 

11. Croom Y. State, 71 Ala. 14, 
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12. Richardson v. Buncan, 2 Heisk. 
(Tenn.) 220, 222. 

13. Black L. B. 

14. Adams Gloss. 

Assaia mensuarum et ponderum— 
the assay of measures and weights. 
—^Adams Gloss., citing Reg. Orig. p 
280. 

Assisa et assaia panis—the as¬ 
sise and assay of bread.—^Adams 
Gloss. 

15. Gregory v. State, 42 So. 829, 
832, 148 Ala. 566—Scales v. State, 
11 So. 121, 124, 96 Ala. 69. 

16. Adams Gloss. 

17. Black L. D. 

It differs from waste, in that 
waste is the cutting down of cov¬ 
erts which may grow again, whereas 
assart is the plucking them up by 
the roots and utterly destroying 
them, so that they can never after¬ 
ward grow. This is not an offense 
if done with license to convert forest 
into tillage ground.—^Black L. B. 

18. Black Ij. D. 

19. Adams Gloss. 

Assartare et in cnltnram redigere 
—^to assart and reduce to cultiva- 
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ASSAETUM. Law Latin, assart; land cleared of 
its wood, and converted to tillage-^® 

ASSASSINATION. Murder committed for hire, 
without provocation or cause of resentment given 
to the murderer by the person upon whom the crime 


is committed; a murder committed treacherously, 
or by stealth or surprise, or by lying in wait.^l 

ASSATH. An ancient custom in Wales, by which 
a person accused of crime could clear himself by the 
oaths of three hundred men .22 


tion.—^Adams Gloss., citing Reg. Also called “dislsocatlo.”—Adams 21. Black L. D. 
Orig. p 257. Gloss. 22. Black L. D. 

20. Adams Gloss. 
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ASSAULT AND BATTERY 

This Title includes acts of violence towards the person of another, either with or without actual touch¬ 
ing or striking, not constituting an element in or attempt to commit any other specific injury or offense ; 
justification or excuse for such acts; circumstances of aggravation; and liabilities and remedies therefor, 
civil or criminal 

Matters not in this Title, treated elsewhere In this work, see Descriptive-Word Index 


Amlysis 

I, CIVIL LIABILITY, §§ 1-56 

A. Acts Constituting Assault ob Battery, and Liability Therefor, §§ 

1 - 2 / 

B. Actions, §§ 28-56 


n. CRIMINAL RESPONSIBILITY, §§ 57-130 

A. Offenses and Responsibility Therefor, §§ 57-101 

B. Prosecution and Punishment, §§ 102-130 


Sub-Analysis 

I. CIVIL LIABILITY—p 796 

A. Acts Constituting Assault or Battery, and Liability Therefor—^ p 796 

§ 1. Definitions—^p 796 

2. Nature and elements of liability for assault—p 797 

3. -Attempt or offer—p 797 

4. -Intent and malice—^p 798 

5. -Force and violence—^p 799 

6. -Present ability—p 800 

7. -Resulting injury—^p 800 

8. Nature and elements of liability for battery—^p 801 

9. -Touching, force, and violence—p 801 

10. -Intent, malice, and anger —p 803 

11. -Negligence—p 804 

12. -Resulting injury—^p 805 

13. Defenses—^p 80S 

14. -Accident—^p 805 

15. -Advice of counsel—^p 805 

16. - Consent or condonation—p 805 

17. -Provocation—^p 807 

18. -Self-defense—^p 809 

19. -Defense of another—^p 815 

20. -Defense of property or possession—^p 816 

21. -Recaption of property—^p 822 

22. -Reentry on real property—^p 824 

23. -Exercise of duty or authority—^p 824 

24. -Contributory negligence—p 829 

25. -Other defenses—p 829 

26. Persons entitled to sue—^p 830 

27. Persons liable—^p 830 

B. Actions—^ p 832 

§ 28. Right of action—^p 832 

29. Form of action—^p 832 

30. Conditions precedent—^p 833 

31. Jurisdiction and venue—^p 833 
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L Crvn. LIABILITy—Continued 
B. Actions—C ontinued 

32. Time to sue and limitations—834 

33. Parties—834 

34. Process—834 

35. Declaration, complaint or petition—^p 835 

36. Plea or answer, and subsequent pleadings—^p 840 

37. Issues, proof, and variance—^p 846 

38. Presumptions and burden, of proof—^p 851 

39. Admissibility of evidence—^p 854 

40. -To show cause of action—^p 856 

41. — Character and financial condition of parties —p 859 

42. -To prove damages—^p 863 

43. -To aggravate damages—^p 865 

44. -To mitigate damages—^p 866 

45. -To establish defense—p 871 

46. Weight and sufficiency of evidence—^p 873 

47. Trial—p 876 

48. - Questions of law and fact—^p 876 

49. -Instructions—880 

50. -Verdict and findings—^p 893 

51. Judgment and review—^p 895 

52. Costs—^p 895 

53. Damages—^p 896 

54 - Compensatory damages—^p 896 

55. -Exemplary damages—^p 901 

56. -Amount awarded—^p 905 

n. CRIMINAL RESPONSIBILITy—p 913 

A, Offenses and Responsibilitt Thbeefor— p 913 
§ 57. Definitions—^p 913 

58. Common-law offenses—^p 915 

59. Grade and degree—^p 915 

60. Elements of assault—^p 915 

61. -Attempt or offer—^p 916 

62. -Force or violence—^p 917 

63. -Intent or malice—^p 919 

64. -Present ability to execute intent—p 920 

65. -Knowledge of person assaulted—^p 921 

66. -Putting in fear—^p 921 

67. -Use of weapons—^p 921 

68. -Resulting injury—p 922 

69. Elements of battery—^p 922 

70. -Touching—^p 922 

71. -Intent or malice—^p 924 

72. -Resulting injury—^p 925 

73. Aggravated and other heinous assaults—^p 925 

74. -By adult on female or child—p 926 

75. -Indecent assault—^p 927 

76. -Cutting, stabbing, shooting, or wounding—p 928 

77. -Dangerous or deadly weapon—^p 930 

78. -Inflicting disgrace—^p 935 

79. -Inflicting, or with means or intent to inflict, great bodily harm—g 936 

80. -In court—938 
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n. CRIMINAL RESPONSIBILITY—Continued 

A. Offenses and Responsibelitt Therepob—C ontinued 

§ 81. - In house of private family—939 

S2. - In public meeting-—^p 939 

83. - On decrepit person—p 939 

84. - On officer—^p 939 

85. Attempts—^p 940 

86. Defenses—940 

87. - Accident—^p 940 

88. - Advice of counsel—^p 941 

89. - Compromise—^p 941 

90. - Consent—^p 941 

91. - Provocation—^p 942 

92. - Self-defense—^p 944 

93. - Defense of another—^p 950 

94. - Defense of property or possession—p 951 

95. - Recaption of property—^p 953 

96. - Reentry on real property—^p 954 

97. - Exercise of duty or authority—^p 954 

98. - Judgment for defendant in civil action—p 958 

99. - Previous punishment for contempt—^p 958 

100. Persons subject—^p 958 

101. Persons liable—^p 958 

B. Prosecution and Punisbcment—^ p 959 

^ 102. Preliminary proceedings—^p 959 

103. Indictment or information—^p 959 

104. - Requisites and sufficiency in general—^p 960 

105. - Language of statute and statutory forms—^p 960 

106. - Intent and malice—^p 961 

107. - Time and place—^p 962 

108. - Person accused—^p 962 

109. - Person assaulted—^p 962 

110. - Acts constituting offense—^p 963 

111. - Matters of aggravation—^p 969 

112. - Attempt—^p 970 

113. - Issues, proof, and variance—^p 970 

114. Presumptions and burden of proof—^p 973 

115. Admissibility of evidence—p 975 

116. - Intent and malice—^p 978 

117. - Surrounding circumstances, acts and conduct—^p 980 

118. - Character and physical condition of parties—p 983 

119. - Weapons used—^p 985 

120. - Ownership of premises or property—^p 985 

121. - Motive—p 985 

122. - Provocation and justification—^p 986 

123. - Extent of injury—^p 989 

124. Weight and sufficiency of evidence—^p 990 

125. - Aggravated and particular heinous assaults—p 992 

126. Trial—p 996 

127. - Questions of law and fact—^p 997 

128. - Instructions—^p 1000 

129. - Verdict and findings—1011 

130. Sentence and punishment—1014 
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I CIVIL LIABILITY 

A. ACTS CONSTITUTDTG ASSAULT OR BATTERY, AND LIABILITY THEREFOR 


§ 1 


§ 1* Definitions 

a. Assault 

b. Battery or assault and battery 
a. Assault 

An assault is any unlawful offer or attempt to injure 
another with apparent present ability to effectuate the at¬ 
tempt under circumstances creating a fear of imminent 
peril. 

An assault may be defined as any intentional, un¬ 
lawful offer of corporal injury to another by force, 
or force unlawfully directed toward the person of 
another, under such circumstances as create a well 
founded fear of imminent peril, coupled with the 
apparent present ability to effectuate the attempt if 
not prevented.! 


b. Battery or Assault and Battery 

A battery is the willful touching of the person of an¬ 
other and has been said to be the consummation of the 
assault. 

A battery, or assault and battery, is the willful 
touching of the person of another by the aggressor 
or by some substance put in motion by him;2 or, 
as it is sometimes expressed, a battery is the con¬ 
summation of the assault^ 

Simple assault distinguished. While the technical 
distinction between a simple assault and an assault 
by a battery is, it is said, not very obvious or well 
understood,4 an assault is distinguishable from a 
battery in that the former is merely an unlawful 
attempt or offer to use force to the injury of another, 
while the latter is the actual unlawful use or commis- 


1. Ala»—Western Union Telegraph 
Co. V. Hill. 150 So. 709, 25 Ala.App. 
540, certiorari denied 150 So. 711, 
227 Ala. 469. 

Ky.—Jenkins v. Kentucky Hotel. 87 
S.W.(2d) 951. 952, 261 Ky. 419— 
Smith V. Gowdy, 244 S.W. 678, 679, 
196 Ky. 281, 29 A.L.R, 1353. 

La.—Osborne v. People's Benev, In¬ 
dustrial Life Ins. Co. of Louisiana, 
139 So. 733, 735, 19 La.App. 667. 
S.C.—Kirven v. Kirven, 160 S.B. 432, 
435, 162 S.C. 162. 

Tenn.—Thomasson v. Western Union 
Tel. Co., 5 Tenn.Civ.App. 640. 
Wash.—^Howell v. Winters, 108 P. 

1077, 58 Wash. 436, 

5 C.J. p 615 note 6 . 

Other definitioxLS 

(1) “Acts threatening* violence to 
another coupled with present abil¬ 
ity.”—^Holdorf V. Holdorf, 169 N.W. 
737, 739, 185 Iowa 838. 

(2) An active threat against the 
body, an offer of violence endanger¬ 
ing the person.—Copeland v. Dune- 
hoo. 138 S.B. 267, 269. 36 Ga.App. 817. 

(3) “An attempt or offer to strike 
or injure another.”—^Republic Iron & 
Steel Co. V. Self, 68 So. 328, 330, 192 
Ala. 403, L.R.A.1915P 516. 

(4) An attempt or unequivocal ap¬ 
pearance of an attempt with force 
and violence to do a corporal injury, 
which may consist of any act which 
would convey to the mind of the per¬ 
son set upon a well grounded appre¬ 
hension of personal violence.—^War- 
melink v. Tissue, 241 N.W. 203, 204, 
257 Mich. 228. 

(5) An unlawful attempt to do 
violence to the person of another, 
with the means at hand of carrying 
the attempt into execution.—^Marker 
V. Hanratty, 97 A. 904, 6 Boyce 
(Del.) 217—5 C.J. p 615 note 5. 


( 6 ) “An unlawful offer of corporal 
injury to another by force which 
creates a well grounded fear of im¬ 
minent peril.”—^Louisville & N. R. 
Co. V. Simpson, 188 S.W. 297, 298, 171 
Ky. 138. 

(7) “Any act causing a well 
founded apprehension of immediate 
peril from a force already partially 
or fully put in motion.”—Thomasson 
V. Western Union Tel. Co., 5 Tenn. 
Civ.App. 640, 648. 

( 8 ) “Force unlawfully directed or 
applied to the person of another un¬ 
der such circumstances as to cause 
a well-founded apprehension of im¬ 
mediate peril.”—Thomasson v. West¬ 
ern Union Tel. Co., supra. 

(9) Every attempt or offer with 
force and violence to do a corporal 
hurt to another.—^Drew v. Comstock, 
23 N.W. 721, 57 Mich. 176—5 C.J. p 
615 note 5 [a] ( 1 ). 

(10) “The unlawful touching of 
another without consent.”—Ransom 
V. Matson Navigation Co., (D.C. 
Wash.) 1 F.Supp. 244, 247. 

American Institute of £aw defines 
an assault as follows: “An act other 
than the mere speaking of words 
which, directly or indirectly, is a le¬ 
gal cause of putting another in ap¬ 
prehension of an immediate and 
harmful or offensive contact makes 
the actor liable to the other for the 
apprehension so caused, if (a) the 
actor intends to inflict a harmful 
or offensive contact upon the other 
or a third person or to put the other 
or a third person in apprehension 
thereof, and (b) the act is not con¬ 
sented to by the other, and (c) the 
act is not otherwise privileged .”—1 
Torts Am.L.Inst. § 21. 

2. Hixson v. Slocum, 161 S.W. 522, 
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156 Ky. 487, 51 L.R.A.(N.S.) 838— 
5 C.J. p 616 note 6. 

Other definitions 

(1) “Angrily or wantonly laying 
hands upon, or applying force to the 
body of another.”—Cornelius v. 
Montegut, 8 La.App.(Orleans) 358— 
5 C.J. p 616 note 6 [a]. 

(2) “Any touching by one person 
of the person of another in rude¬ 
ness or in anger.”—Wilson v. Orr, 
97 So. 133, 136, 210 Ala. 93—Western 
Union Telegraph Co. v. Hill, 150 So. 
709, 710, 25 Ala.App. 540—5 C.J. P 
616 note 6 [a] (2). 

The Americas. Institute of Lav 

defines a battery as follows: “An 
act which, directly or indirectly, is a 
legal cause of a contact with an¬ 
other's person or with anything so 
closely attached thereto that it is 
customarily regarded as a part 
thereof and which is offensive to a 
reasonable sense of personal dignity, 
although involving no bodily harm.” 
—1 Torts Am.L.Inst. § 18. 

3. Marker v. Hanratty, 97 A. 904, 6 
Boyce (Del.) 217—5 C.J. p 616 
note 7. 

A battery is committed: 

(1) “Whenever the menaced vio¬ 
lence of an assault is done in the 
least degree to the person.”—Cluff v. 
Mutual Ben. L. Ins. Co., 13 Allen 
(Mass.) 308, 317. 

(2) “Whenever the violence men¬ 
aced in an assault is actually done.” 
—Butler V. Stockdale, 19 Pa.Super, 
98, 107. 

4. Fitzgerald v. Fitzgerald, 51 Vt. 
420. 

No distinctiou uecessary.—^Pollock 
Torts (16th ed) p 210, quoted in Mc- 
Glone V. Hauger, 104 N.E. 116, 120> 
56 Ind.App. 243* 
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Sion of such violence.® Accordingly every battery 
includes an assault, because the greater includes the 
lesser; but it is as equally true that every assault 
does not necessarily include a battery.® 

False imprisonment distinguished. False impris¬ 
onment differs from assault and battery in that, while 
every false imprisonment includes at least a tech¬ 
nical assault, the element of battery is not essen¬ 
tial and, if present, merely serves to increase dam- 
ages.7 

§ 2. Nature and Elements of Liability for As¬ 
sault 

To constitute an actionable assault all the elements 
of the assault must be present. 

To constitute an actionable assault there must be 
present an attempt or offer unlawfully to do violence 
to, or inflict injury on, another, under circumstances 
which give rise to a reasonable apprehension of in¬ 
jury, coupled with an apparent present ability to 
carry the offer or attempt into execution.® The vari¬ 
ous elements which enter into an actionable assault 
are treated at length in §§ 3-8 infra. 


Want of consent is an essential element of a cause 
of action for assault with intent to procure consent 
to the sexual act.® 

§ 3. -Attempt or Offer 

a. In general 

b. Conditional offers of violence 

a. InG-eneral 

An offer or attempt to do violence to another Is an 
essential element of an assault. 

To constitute an actionable assault there must be 
a threat or offer on the part of one to do physical 
violence to another and the act is equally unlawful 
and actionable, although it stops with a mere at- 
tempt,^^ as a well grounded apprehension of danger 
is as much within the protection of the law as a blow 
(infra §§ 4, 5). 

b. Conditional Offers of Violence 

A conditional offer to do violence may constitute an 
assault, if it nevertheless creates a well grounded fear of 
personal Injury. 

Where the language of a threat or offer to do vio- 


5. Hayes v. Lancaster, 156 S.E. 530, 
531, 200 N.O. 293—5 C.J. p 616 
note 9. 

Stated otberoTise 

(1) An “assault” Is simply an at¬ 
tempt to hurt with power to hurt, 
while a “battery” is a hurt done pur¬ 
suant to assault.—Gill v. L. N. 
Dantzler Lumber Co., 121 So. 153, 
155, 153 Miss. 559. 

(2) An “assault” is an unlawful 
attempt to do violence to the person 
of another, with the means at hand 
of carrying the attempt into execu¬ 
tion; and a “battery” is the unlaw¬ 
ful commission or execution of such 
violence.—Marker v. Hanratty, 97 A. 
904, 6 Boyce (Del.) 217. 

Assatat is an inchoate battery.— 
Johnson v. Sampson, 208 N.W. 814, 
167 Minn. 203, 46 A.L.R. 772—5 C.J. 
p 616 note 9 [a]. 

6 . Western Union Telegraph Co. v. 
Hill, 150 So. 709, 710, 25 Ala.App. 
540—5 C.J. p 616 note 10. 

As attempt to commit battery 
An “assault” is an attempt, which, 
if consummated, would result in a 
battery.—^Anderson v. Crawford, (C. 
C.A.Kan.) 265 P. 504, 506. 

Damages for simple assault are 
recoverable, although the facts en¬ 
title plaintiff to a greater right of 
recovery.—^Linville v. Green, 102 S. 
W. 67, 125 Mo.App. 289. 

7. Beardsley v. Soper, 171 N.T.S. 
1043, 184 App.Div. 399. 

Physical force unnecessary see False 


Imprisonment § 10 [25 C.J. p 453 
note 86—^p 454 note 93]. 

8 . Ala.—^Western Union Telegraph 
Co. V. Hill, 150 So. 709, 25 Ala.App. 
540, certiorari denied 150 So. 711, 
227 Ala. 469. 

Va.—^Bowles v. May, 166 S.E. 550, 159 
Va. 419. 

Approaching with dangerous imple¬ 
ment 

Defendant’s agent having ap¬ 
proached plaintiff with an iron pok¬ 
er in his hands, and ordered him off 
the premises, where he had come to 
resume his employment with defend¬ 
ant, there was an assault.—^Hrnicek 
V. Chicago, M. & St. F. Ry. Co., 175 
N.W, 30, 187 Iowa 1145. 

Locking in room 

An action for an assault, by a 
servant against her mistress, will 
not lie where defendant locked plain¬ 
tiff in a room without any explana¬ 
tion, but thereafter released plain¬ 
tiff, and where there was no threat 
of violence on the part of defend¬ 
ant.—^Patterson v. Pillans, 43 App.D. 
C. 505. 

Seizing of saddlebags lying on the 
ground and examination of the same 
in the presence of the owner and 
over his protest is not an “assault.” 
—^Manning v. Roberts, 200 S.W. 937, 
179 Ky. 560. 

Malicious assault 

Defendant, who without justifica¬ 
tion or reasonable excuse, attacked 
and threatened to kill plaintiff in or¬ 
der to regain his property from 
plaintiff’s possession, was liable for 
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damages in a civil action for a ma¬ 
licious assault.—^Wingate v. Bunton, 
186 S.W. 32, 193 Mo.App. 470. 

8 . Byfield v. Candler, 125 S.E. 905, 
33 Ga.App. 275. 

Consent as a defense see infra § 16. 

10 . D.C.—Patterson v. Pillans, 43 
App.D.C. 505. 

Ky.—Smith v. Gowdy, 244 S.W. 678, 
196 Ky. 281, 29 A.L.R. 1353— 

Louisville & N. R. Co. v. Simpson, 
188 S.W. 297, 171 Ky. 138. 

Mich.—^Alexander v, Pacholek, 192 N. 

W. 652, 222 Mich. 157. 

Minn.—Johnson v. Sampson, 208 N. 
W. 814, 167 Minn, 203, 46 A.L.R. 
772. 

Pa.—^Bechtel v. Combs, 70 Pa. Super. 
503. 

5 C.J. p 616 note 11. 

Shaking finger 

That defendant shook finger at 
plaintiff while seated about eight 
feet from her would not constitute 
“assault.”—^Bowles v. May, 166 S.E. 
550, 159 Va. 419, 

Mere threat in a letter to call in 
officers to remove a person by force 
from premises is not an assault for 
which trespass may be brought.— 
Bechtel v. Combs, 70 Pa.Super. 603. 

11 . Johnson v. Sampson, 208 N.W. 
814, 167 Minn. 203, 46 A.L.R. 772 
—5 C.J. p 616 note 12. 

Actual physical contact is not^ but 
violence, threatened or offered, is, 
an essential element of assault.—• 
Johnson v. Sampson, 208 N.W. 814, 
167 Minn. 203, 46 A.L.R. 772. 
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lence contains conditions which amount to a denial 
of any present purpose to do harm, or is used under 
such circumstances that plaintiff must know that 
no present assault is intended, the act is not an 
assault.^2 On the other hand, if in spite of the con¬ 
dition the threat or offer creates a well grounded fear 
of personal injury, the act will constitute an assault^^ 
So, if one by a show of violence and force puts an¬ 
other in fear and compels him to do an act which he 
would not otherwise perform,14 or to leave a place 
where he has a right to be,i5 the former is guilty 
of an assault. 

When the overt act is accompanied by a threat of 
violence in case a condition imposed by the actor is 
not complied with, this will be none the less an 
assault if the condition is one which the speaker had 
no right to impose.i® 

§ 4. -Intent and Malice 

An intention to do harm has been heid both to be 
and not to be an essential eiement of an actionabie as¬ 
sault. 


Whether there must exist an intention on defend¬ 
ant’s part to do bodily harm to plaintiff is left in 
much doubt by the conflicting opinions of judges and 
text-writers. 

The rule, supported by many cases, is that defend¬ 
ant’s intention does not enter into the case,!^ for, 
if reasonable fear of bodily harm has been caused 
by the conduct of defendant, this is an assault,!^ 
even though he disclaims any intention to do wrong.i^ 
So it has been held that, even if an assault be unin¬ 
tentional, yet if it is recklessly committed defend¬ 
ant may be liable for the resulting damages.^® 

On the other hand it is laid down broadly in many 
other cases, principally on the authority of a state¬ 
ment in Greenleaf on Evidence,that an intention 
to do harm is of the essence of an assault,^2 and 
that, where, from the language, acts, or conduct of 
the alleged assailant, it is evident that there is no 
intention to do harm, there is no assault.23 Of 
course, if the intention to do harm is clear from the 
words and acts of defendant, then there is an as- 

sault.24 


la. Ross V. Michael, 140 N.E. 292, 
246 Mass. 126. See also infra § 4. 

13. Ross V. Michael, 140 N.E. 292, 
246 Mass. 126. 

Threat to use firearm 
A conditional threat to use a re¬ 
volver creative of a well grounded 
fear Is an assault unless lack of 
present intent is evident.—^Ross v. 
Michael, 140 N.E. 292, 246 Mass. 126. 
Pointing firearms: 

Generally see infra § 5. 

Indicating present ability to exe¬ 
cute threat see infra § 6. 

14. Trogden v. Terry, 90 S.E. 583, 
172 N.C. 540. 

Compelling signing of paper 
Defendant, who, in a hotel dining 
room, in a violent manner, and with 
his walking stick in view, forced 
plaintiff against his will to sign a 
paper, threatening to “whip hell out 
of“ him if he did not sign, is guilty 
of assault.—^Trogden v. Terry, 90 S. 
B. 683, 172 N.C. 540. 

15^ Trogden v. Terry, supra. 

16. Trogden v. Terry, supra—5 C. 
J. p 616 note 14. 

17. Ala.—Pizitz v. Bloomburgh, 89 
So. 287, 206 Ala. 136—^Burge v. 
Forbes, 120 So. 577, 23 Ala.App. 67, 
certiorari denied 121 So, 915, 219 
Ala. 700. 

Ga.—Sauers v. Sack, 131 S.E. 98, 84 
Ga.App. 748. 

Or.—^Paget v. Cordes, 277 P. 101, 129 
Or. 224. 

Wash.—^Allen v. Hannaford, 244 F. 

700, 138 Wash. 423. 

5 C.J. p 618 note 34. 


18. Iowa.—^Holdorf v. Holdorf, 169 
N.W. 737, 185 Iowa 838. 

Wash.—^Allen v. Hannaford, 244 P. 

700, 138 Wash. 423. 

S C.J. p 618 note 34. 

“The presence or absence of an 
assault depends more upon the ap¬ 
prehension created in the mind of 
the person assaulted than upon the 
undisclosed intentions of the person 
committing the assault.”^—^Allen v. 
Hannaford, 244 P. 700, 701, 138 

Wash. 423—^Howell v. Winters, 108 
P. 1077, 1078, 58 Wash. 436. 

Test is not what defendant Intend¬ 
ed, hut It is whether plaintiff had 
reason to believe, from defendant's 
hostile attitude, that harm was in¬ 
tended.—^Beach v. Hancock, 27 N.H. 
223, 59 Am.D. 373. 

Reasonable apprehension of injury 
as sufficient to constitute display 
of force an assault see infra § 5. 

19. Ind.—Kline v. Kline, 64 N.E. 9, 
158 Ind. 602, 58 L.RA. 397. 

N.H,—^Beach v. Hancock, 27 N.H. 

223, 59 Am.D, 373. 

5 C.J. p 618 note 34. 

Criminal assault distinguished 
“In fact, we think that, at times, 
courts have fallen into error in ap¬ 
plying, or in attempting to apply, 
the rules applicable only to civil ac¬ 
tions ... to the facts in crim¬ 
inal prosecutions. In a criminal 
prosecution, except as hereinafter 
shown, the intent to injure is one 
of the essential elements of the of¬ 
fense; in civil actions, the intent, 
while pertinent and relevant, is not 
essential.”—^McGee v. State, 58 So. 
1008, 4 Ala.App. 64, 57. 
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20. Peterson v. Haffner, 59 Ind. 130, 
26 Am.R. 81. 

Assault is distinguishable from 
negligence, a distinction which is 
portant owing to the ruling of some 
of the courts that for fright or men¬ 
tal suffering, there being no physical 
injury, damages are recoverable in 
the former instance, that is, for 
wanton and intentional wrongs, but 
not in the latter.—^Prince v. Ridge, 
66 N.Y.S. 454, 32 Misc. 666, 667. 

21 . “In the case of a mere assault, 
the quo animo is material, as with¬ 
out an unlawful intention there is no 
assault.”—Greenleaf Evid. $ 94, cit¬ 
ed or quoted in Gilmore v. Fuller, 
65 N.E. 84, 198 Ill. 130, 60 L.R.A. 286. 
reversing 99 Ill.App. 272, In re Mur¬ 
phy, 109 Ill. 31, Paxton v. Boyer, 67 
Ill. 132, 16 Am.R. 615, In re Smyser, 
182 IlLApp. 208, and Degenhardt v. 
Heller, 68 N.W. 411, 93 Wis. 662, 664. 
57 Am.S.R. 945. 

22 . Gore v. O'Keefe Bros. Co., 280 
IlLApp. 163—^In re Bobzin, 220 Ill. 
App. 470—5 C.J. p 618 note 37. 

23. Ross y. Michael, 140 N.E. 292, 
246 Mass. 126—5 C.J. p 618 note 
38. 

Conditional offer of violence see su¬ 
pra § 3a. 

24. Nielson v. Eiler, 227 N.W. 688, 
248 Mich. 545. 

Expression of Intent 
Where defendant stated that. If he 
had a gun, he would put a hole 
through plaintiff, and then went and 
got a gun and fired in her direction, 
he was guilty of assault.—^Nielson v. 
Filer, 227 N.W. 688, 248 Mich. 645. 
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§ 5. —- Force and Violence 

a. In general 

b. Mere words 

c. Force causing apprehension of injury 

d. Injury to mind or body 

a. In General 

An offer or threat unlawfully to use physical force 
either directly or indirectly Is an essential element of 
an actionable assault. 

As has been seen in § 3 supra, an essential element 
of an assault is an attempt or offer to do injury by 
force or violence. This force or violence offered 
must be unlawfuF^ and physical,*26 but beyond this 
it may be of any kind or degree, 27 even the least 
actual force or violence offered, directly or indirect¬ 
ly (infra § 9). 

Besetting a man^s house with intention to do per¬ 
sonal injury to the occupant is an assault at common 

law.28 

b. Mere Words 

Mere words alone do not constitute an assault* 

In accordance with the general rule that the vio¬ 
lence offered must be physical, it is held that mere 
words or threats, however provoking or insulting, do 
not constitute an assault without an actual offer of 
physical violence.29 So mere solicitation to commit 
a crime^o or to induce sexual intercourse^! does not 
create a cause of action for assault 


§5 

c. Force Causing Apprehension of Injury 

(1) Rule stated generally 

(2) Pointing firearms 

(1) Rule Stated Generally 

A display of such force as will reasonably put one In 
fear of present Injury Is necessary. 

To constitute an actionable assault the display 
of force must be under such circumstances as to 
cause plaintiff reasonably to expect and fear in¬ 
jury, and, if it is reasonably calculated to create 
apprehension of present violence, it constitutes an 
assault.22 On the other hand any movement, how¬ 
ever threatening, which does not produce such fear 
of physical harm is not an assauit.23 

(2) Pointing Firearms 

Pointing a firearm at another In such manner as 
to raise a well grounded fear of bodily injury constitutes 
an assault. 

Despite the doubt cast by the rule stated in § 6 a 
infra, that a present ability to carry out the threat 
must be present for it to constitute an assault, it 
seems settled that a well grounded fear of personal 
injury from a weapon pointed at plaintiff in a threat¬ 
ening manner is sufficient for the purposes of a civil 
action of assault nor is it material as a matter of 
fact whether the weapon was loaded^s or unload- 


25. Cole V. Rowen, 50 N.W. 138, 88 
Mich. 219, 13 L.R.A. 848—5 C.J. p 
617 note 16. See also infra 9 39 

b. 

One havlziir a rigrht of entrance to 
a building* is not liable in assault 
and battery in removing from the 
way one who obstructs his entry, 
provided there is no excess of force. 
—Williams v. Lubbering, 63 A. 90, 73 
N.J.Law 317. 

Lawful force as defense see general¬ 
ly infra §§ 13-23. 

26. Alexander v. Pacholek, 192 N.W. 
652, 222 Mich. 167—5 C.J. p 617 
note 17. 

trnlawfnlly injecting narcotics hy 
hypodermic needle is an assault.— 
Ransom v. Matson Nav. Co., (D.C. 
Wash.) 1 F.Supp. 244. 

27. Dumee v. Regal, 17 Pa.Dist 
1012—5 C.J. p 617 note 18. 

28. Ky.—^Metcalfe v. Conner, Litt 
SeLCas. 370. 

Pa.—^Horton v. Monk, 1 Browne 65. 

29. U.S.—^Western Union Telegraph 
Co. V. Hill, (C.C.A.Ala.) 67 P.(2d) 
487. 

Ala.—^Maze v. Employees* Loan Soc., 
114 So. 574, 217 Ala. 44—Republic 
Iron & Steel Co. v. Self, 68 So. 328, 
192 Ala. 403, L.R.A.1915F 516. 


Ky,—^Louisville & N. R. Co. v. Simp¬ 
son, 188 S.W. 297, 171 Ky. 138. 
Minn.—^Johnson v. Sampson, 208 N. 
W. 814, 167 Minn. 203, 46 A.L.R. 
772. 

Miss.—Continental Casualty Co. v. 

Garrett, 161 So. 753. 

Pa.—^Bechtel v. Combs, 70 Pa.Super. 
503, 

5 C.L p 617 note 25. 

Curse words 

That a section boss In whose 
house a track laborer was staying 
after injuries cursed the laborer and 
told him to leave does- not show an 
assault.—^Louisville & N. R. Co. v. 
Simpson, 188 S.W. 297, 171 Ky. 138. 

Rudeness and lack of cousidera- 
tlon toward a customer by a store¬ 
keeper is not actionable.—Crouch v. 
Ringer, 188 P. 782, 110 Wash. 612, 9 
A.L.R. 374. 

Verbal abuse is "slander,” and, 
words used, when not accompanied 
by assault, are not subject of ac¬ 
tionable damages.—^Maze v. Em¬ 
ployees’ Loan Soc., 114 So. 674, 217 
Ala. 44. 

Provoking words as a defense see in¬ 
fra § 17. 

SO. Reed v. Maley, 74 S.Wl 1079, 115 
Ky. 816, 25 Ky.L. 209, 62 L.R.A. 
900, 2 Ann.Cas. 453. j 
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31. Reed v. Maley, supra—5 C.J. p 
617 note 27. 

32. Iowa.—^Holdorf v. Holdorf, 169 
N.W. 737, 185 Iowa 838. 

Ky.—Louisville & N. R, Co. v. Simp¬ 
son, 188 S.W. 297, 171 Ky. 138. 

6 C.J. p 617 note 22. 

Reasonable fear of bodily harm as 
sufficient to constitute threats as 
an assault in absence of intent see 
supra § 4. 

38L Henry v. Cherry, 30 R.I. IS, 24 
L.R.A.(N.S.) 991, 18 Ann.Cas. 1006, 
73 A. 97, 136 Am.S.R. 928. 

An assault is an inchoate bat¬ 
tery.—^Hickey v. Welch, 91 Mo.App. 
4, citing Webb Pollock Torts p 251. 

34. Ala.—John R. Thompson & Co. 
V. Vildibill, 100 So. 139, 211 Ala. 
199. 

Wash,—^Allen v. Hannaford, 244 P. 

700, 138 Wash. 423. 

6 C.J. p 618 note 29, p 619 note 44 
[a]. 

35. Allen v. Hannaford, 244 P. 700, 
138 Wash. 423—6 C.J. p 618 note 

30. 

Conditional threat to use firearm 
see supra § 3. 

Sufficiency of apparent ability see in¬ 
fra § 6. 
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ed.*® If, however, plaintiff could have had no well 
grounded fear of harm, defendant cannot be held 
Uable.37 

d. Injury to Mind or Body 

The threatened injury may be to the mind and yet 
constitute an assault. 

An intentional injury may be to the mind and feel¬ 
ings as well as to the body, and yet constitute an as¬ 
sault and so, also, where some physical violence 
is actually offered or threatened with some evil in¬ 
tent to injure plaintiff, whether in his person, in his 
feelings, or in both.^9 If, however, no physical vio¬ 
lence whatever is offered or threatened, and the in¬ 
juries result from fright alone, there is no assault,'^® 

§ 5 , I Present Ability 

a. Rule stated 

b. Apparent present ability 

a. Rule Stated 

Present ability to execute the threat is ordinarily an 
essential element of an assault. 


While an offer to do physical violence is an es¬ 
sential element of an actionable assault (supra § 3), 
a mere threat or offer of violence is ordinarily not 
alone sufficient; it is also usually essential that de¬ 
fendant have the present means or ability to carry 
his threat into execution.^! 

b. Apparent Present Ability 

An apparent present ability to execute the threat is 
sufficient. 

It is sufficient to constitute an actionable assault 
that the wrongdoer have apparent present ability 
to carry his threat into execution.42 

§ 7. — Resulting Injury 

To constitute an actionable assault, no blow need 
actually be given or any physical injury be inflicted. 

To render one liable for an assault it is not essen¬ 
tial that any damage result from defendant's acts,43 
or that a blow be actually inflicted.^^ 


36. Allen v. Hannaford, 244 P. 700, 
138 Wash. 423—5 C.J. p 618 note 
31. 

“It surely is not unreasonable for 
a person to entertain a fear of per¬ 
sonal injury, when a pistol is- point¬ 
ed at him in a threatening manner, 
when, for aught he knows, it may be 
loaded, and may occasion his imme¬ 
diate death.”—^Beach v. Hancock, 27 
N.H. 223, 230, 59 Am.D. 373. 

37. Woodruff V. Woodruff, 22 Ga. 
237—5 C.J. p 618 note 32. 

Shooting a pistol not aimed at an^ 

other, with an intent to frighten him 
but not to inflict injury, would not 
sustain a civil action for assault.— 
Degenhardt v. Heller, 68 N.W. 411, 
93 Wis. 662, 57 Am.S.R. 945. 

38. N.T.—Williams v. Underhill, 71 
IST.T.S. 291, 63 App.Div. 223. 

Okl.—Stockwell v. Gee. 249 P. 389, 
121 Okl. 207. 

Utah.—^Jeppsen v. Jensen, 155 P. 429, 
47 Utah 536, X..R.A.1916D 614. 

5 C.J. p 618 note 40. 

Invading rights of another 

One willfully invading another’s 
rights and committing acts intended 
to cause fright and terror, or which 
as a result tend to cause fright and 
terror, resulting in nervous shock 
and physical injury to the other, is 
liable, although no actual force is 
used.—Stockwell v. Gee, 249 P. 389, 
121 Okl. 207—5 C.J. p 618 note 40 
Ic]. 

Threats to kill hushsAd in presence 
of wife 

Defendant’s use of grossly vulgar 
and abusive language in plaintiff’s 
presence in her home and his threats 
to shoot her husband constitute pri- | 


ma facie an unlawful assault, re¬ 
gardless of the purpose for which he 
went to her home.—^Jeppsen v. Jen¬ 
sen, 155 P. 429, 47 Utah 536, I 1 .R.A. 
1916D 614. 

36. Holdorf v. Holdorf, 169 N.W. 
737, 185 Iowa 838. 

40. Ky.—Smith v. Gowdy, 244 S.W. 
678, 196 Ky. 281, 29 A.L.R. 1353. 

Mich.—^Alexander v. Pacholek, 192 N. 

W. 652, 222 Mich. 157. 

5 C.J. p 617 note 20. 

Undertaker threatening to leave dead 
body 

An undertaker, after having failed 
to receive payment for his services 
in preparing the corpse of a some¬ 
what deformed and prematurely 
born baby for burial, returned with 
it in his car to the home from which 
he had taken it, and was there ad¬ 
vised that its mother, who had been 
a visitor, had departed, and that the 
woman then there would not pay the 
bill. He thereupon expressed an in¬ 
tention of leaving the body, and 
brought it into the house, with the 
effect that the woman became fright¬ 
ened and agreed to pay rather than 
have him leave It, and after he left 
was so horrified and frightened that 
she fainted, and soon thereafter her¬ 
self suffered a miscarriage. It was 
held that by so returning and start¬ 
ing to leave the body he had not 
committed any assault.—^Alexander 
V. Pacholek, 192 N.W. 652, 222 Mich. 
157 

41. Bechtel v. Combs, 70 Pa.Super. 
503—5 C.J. p 619 note 43. 

42. Allen V. Hannaford, 244 P. 700, 
138 Wash. 423—5 GJ. p 619 note 
44. 


Most familiar application of tiiis 
rule is the pointing of an unloaded 
firearm at another not known by the 
latter, however, to be unloaded.— 
Allen V. Hannaford, 244 P. 700, 138 
Wash. 423—5 C.J. p 619 note 44 [a]. 
Conditional threat to use firearm see 
supra § 3 note. 

Pointing firearm as creating fear of 
injury see supra § 5 c (2). 
Advancing in anger 
Where defendant, who was ap¬ 
parently angry, approached plaintiff 
making demonstrations with a club, 
he was guilty of assault and respon¬ 
sible for physical injury resulting. 
—Holdorf V. Holdorf, 169 N.W. 737, 
185 Iowa 838—5 C.J. p 619 note 44 
Cb]. 

Drawing back or lifting the arm 
to strike one who could have been 
hit had she not stepped out of the 
way constituted an assault.—West¬ 
ern Union Tel. Co. v. Bowdoin, (Tex. 
Civ.App.) 168 S.W. 1. 

m Indiana, where actual ability is 
required in criminal cases, apparent 
ability is sufficient in civil actions 
for assault—^Kline v. Kline, 64 N.E. 
9, 158 Ind. 602, 68 L.R.A. 397. 

43. Bechtel v. Combs, 70 Pa.Super. 
603—5 C.J. p 619 note 46, 

Nominal damages see infra S 

44. Minn.—Johnson v. Sampson, 208 
N.W. 814, 167 Minn. 203, 46 A.D.R. 
772. 

Mich.—Warmelink v. Tissue, 241 N. 

W. 203, 257 Mich. 228, 

5 C.J. p 619 note 46. 

Firing of &eaxm 

Firing by deputy sheriffs on inno¬ 
cent motorist constituted direct as¬ 
sault, even though the bullet did not 
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§ 8. Nature and Elements of LiabUity for 
Battery 

Execution of the assault Is necessary to render one 
liable for the battery. A sv leal operation performed 
without consent of the patient In the absence of a press¬ 
ing emergency constitutes an assault and battery. 

The gist of an action for assault and battery is the 
wrongful assault and the resulting trespass and in¬ 
jury to plaintiff’s person.45 To render one liable 
for a battery arising from an assault there must be 
present the elements of an assault, fully discussed in 
§§ 2-7 supra, plus its consummation in whole or part 
(infra §§ 9-12). 

Lack of consent has been said to be an essential ele-. 
ment of the cause of action for an assault and bat- 
tery.46 It has been held that a physician who skill¬ 
fully performed an operation to the benefit of his 
patient was liable for assault and battery where it 
was performed without consent and not in press¬ 
ing emergency.47 However, it has been held that 

strike the motorist, but lodged in the 
car.—^Warmelink v. Tissue, 241 N.W. 

203,-257 Mich. 228. 

4Sw Goold V. Saunders, 194 N.W. 227, 

196 Iowa 380. 

ailstliLgTLished from negligence 
Where a city marshal and others 
ordered plaintifC who was riding in 
an automobile to halt under the mis¬ 
taken belief that he was a robber, 
which command was disobeyed, and 
thereupon discharged a fusilade of 
shots at the automobile, whereby 
plaintiff sustained personal injuries, 
the gist of plaintiff’s action was not 
negligence, but was the wrongful as¬ 
sault and the resulting trespass and 
Injury to plaintiff’s person.—Goold v. 

Saunders, 194 N.W. 227, 196 Iowa 
280. 

46. Wright v. Starr, 179 P. 877, 42 
Nev. 441, 6 A.L.II. 981. 

Consent as defense see infra § 16 a. 

47. Ala.—^Donald v. Swann, 137 So. 

178, 24 Ala.App. 463, certiorari de¬ 
nied 137 So. 181, 223 Ala. 493. 

Wis.--Throne v. Wandell, 186 N.W. 

146, 176 Wis. 97. 

6 C.J. p 623 note 78 —iS C.J. p 1130 
note 18. 

Surgeon who operates without the 
eonsent of the patient, or, in the 
case of a minor, the patient’s par¬ 
ents, or the guardian, is guilty of 
assault and battery, in the absence 
of emergency preventing delay and 
creating implied consent.—Rogers v. 

Sells, (Okl.) 61 P.(2d) 1018. 

Operation performed over patient’s 
protest would be actionable assault 
and battery or trespass to person.— 

Donald v. Swann, 137 So. 178, 24 Ala. 

App. 463, certiorari denied 137 So. 

181, 223 Ala. 493. 

XTnauthorized surgical operation 
constitutes “assault and battery,”— 

6C.J.S.—51 


one who performs a surgical operation with the con¬ 
sent of the patient when not authorized by law so 
to do is not liable for an assault and battery in the 
absence of a showing of negligence or lack of skill.^^ 

§ 9. — Touching, Force, and Violence 

a. Necessity and sufficiency in general 

b. Direct or indirect force 

a. Necessity and Sufficiency in General 

Actual Infliction of unauthorized force or violence, 
regardless of its degree, Is an essential element of a bat¬ 
tery. Not every touching constitutes a battery, a wrong¬ 
ful act being an essential element thereof. 

It is the actual infliction of any unlawful, unau¬ 
thorized violence on the person of another,ir¬ 
respective of its degree,so which constitutes the bat¬ 
tery; and it is unnecessary that the contact be ef¬ 
fected by a blow, as any forcible contact is suffi¬ 
cient nor is it necessary that plaintiff’s body or 

companions into North Carolina and 
attempted to make an arrest on a 
charge of drunkenness and operating 
an automobile on a highway while 
drunk had no right to shoot plaintilE 
in making the arrest.—^Jennings v. 
Riddle, supra. 

Narcotic inspector or ojEAcer who 
commits an unprovoked assault and 
battery on an individual without 
cause in apprehending such indi¬ 
vidual without a warrant, on suspi¬ 
cion or on mere information that the 
individual may be guilty of a mis¬ 
demeanor, becomes a “trespasser” 
and is liable as such for injuries in¬ 
flicted.—^Boyes v. Evans, (Cal.App.) 
58 P.(2d) 922. 

Lawful force as defense see infra §§ 
13-25. 

5a Crosswhite v. Barnes, 124 S.E. 
242, 139 Va. 471, 40 A.L.R. 64—5 
C.J. p 619 note 49. 

Reason for mlo 

"Every man is the sole custodian 
of his own physical person. No 
other has a right even to touch it 
unlicensed, and another wrongs him 
who does to him any physical vio¬ 
lence, however slight.”—^Luttermann 
V. Romey, 121 N.W. 1040, 143 Iowa 
233, 235, quoting Bishop Noncon¬ 
tract L. §§ 189, 190. 

Slightest touching 
The slightest touching of another, 
or of his clothes or anything else at¬ 
tached to his person, if done in a 
rude, insolent, or angry manner, con¬ 
stitutes “battery,” for which the law 
affords redress.—Wilson v, Orr, 97 

50. 133, 210 Ala. 93—Crosswhite v. 
Barnes, 124 S.E, 242, 139 Va. 471, 40 
A.L.R. 64—6 C.J. p 619 note 49 CcJ. 

51. Mohr V. Williams, 104 N.W. 12, 

95 Minn. 261, 111 Am.S.R. 462, 1 
L.R.A.(N.S.> 439, 5 AnmCas. 303— 

6 C.J. p 620 note 50. 


Hively v. Higgs, 253 P. 363, 120 Or. 
588, 53 A.L.R. 1052. 

Necessity for consent to operation 
see Physicians and Surgeons § 48 
[48 C.J. p 1130 note 17-p 1131 note 
33]. 

48. Lexchin v. Mathews, 256 N.W. 
825, 269 Mich. 120. 

49. Piggly-Wiggly Alabama Co. v. 
Rickies, 103 So. 860, 212 Ala. 585— 
Wilson V. Orr, 97 So. 133, 210 Ala 
93—5 C.J. p 619 notes 47, 48. 

Acts of an intoxicated passenger 
in thrusting himself against other 
passengers'in their seats and taking 
a cigarette from a passenger’s 
mouth, etc., constituted assaults.— 
Liljegren v. United Rys. Co. of St 
Louis, (Mo.App.) 227 S.W. 925. 
Cutting with knife 
Plaintiff is entitled to recover 
damages, if assaulted and cut by de¬ 
fendant with a corn knife not in 
self-defense,—^Melton v, Allen, 278 S. 
W. 1095, 212 Ky. 310. 

Searching alleged thief 
The act of defendant's agent who 
preferred charges of larceny against 
plaintiff, in attempting to put his 
hand in plaintiff’s pocket and at the 
same time charging her with lying 
and stealing, is an assault and bat¬ 
tery-—^Piggly-Wiggly Alabama Co. v. 
Rickies, 103 So. 860, 212 Ala. 685. 
Shooting misdemeanant 

(1) A private person is not justi¬ 
fied in shooting a misdemeanant in 
an attempt to make an arrest for an 
offense committed in his presence. 
—Jennings v. Riddle, (Tenn.App.) 95 
S.W.(2d) 946. 

(2) Under North Carolina laws, a 
private citizen can arrest for a 
breach of the peace committed in his 
presence, but a Tennessee deputy 
sheriff who followed plaintiff and 
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even his clothing be touched; knocking or snatching 
anything from plaintifTs hand or touching anything 
connected with his person is sufScient.^^ 

Putting hands on a female with a view to violate 
her person is a battery,even, it has been held, re¬ 
gardless of the fact that she may ultimately consent 
to sexual intercourse.^^ 

There can, however, be no assault or assault and 
battery without a wrongful act.55 It is not every 
touching or laying on of hands that constitutes an 
assault and battery; to gently touch another for 
the purpose of doing a lawful act does not amount 
to an assault and battery; the touching of, or in¬ 
jury to, another must be done in an angry, revenge¬ 
ful, rude, or insolent manner so as to render the act 
unlawful.^® Similarly, an accidental hurt, in which 
the actor is blameless, does not amount to a battery, 
and the person inflicting such injury is not liablc.^*^ 

b. Direct or Indirect Force 

The ferce applied may be direct or indirect. 

It is not essential to render one liable for assault 


and battery that the violence used be applied directly 
to the person.58 The force used may be either direct 
and immediate, that is, such force as is applied direct¬ 
ly by defendant,58 or indirect and consequential, that 
is, such force as is applied through some intervening 
agency, but of which defendant is, nevertheless, the 
proximate cause ;60 and, generally, it is immaterial 
whether the force applied is direct or indirect^i 

Batteries through horses. Batteries are frequently 
committed through the medium of horses,®^ by 
willfully driving against a person, striking a horse 
which another person is riding,^^ frightening a horse 
so as to cause it to start suddenly,65 or seizing one's 
horse and barring its way.®® 

Throwing objects. An assault and battery may be 
committed by throwing some object at a person,®^ 
or by means of an explosive substance.®® 

False imprisonment always includes a technical 
assault,®^ and generally a battery ;70 but if there is 
no touching of the prisoner it is not a battery.^i 


SQ, Byk V. Be Young, 35 Ill.App. 
138, affirmed 24 N.B. 520, 133 Ill. 
82—5 C.J. p 620 note 51. 

53. Hough V. IderhofC, 139 P. 931, 69 
Or. 568, 51 Ii.R.A.(N.S.) 982—5 C. 
J. p 620 note 52. 

54. Bickey v. McBonnell, 41 Ill. 62 
—5 C.J. p 620 note 53. 

55. Ill.—Jones v. Jones, 71 Ill. 562. 
Utah.—Ganaway v. Salt Lake Bra- 

matic Association, 53 P. 830, 17 
Utah 37. 

5 C.J. p 621 note 67, p 629 note 19. 
Lawful force as defense see infra 
§§ 13-23. 

56. Steinman v. Baltimore Antisep¬ 
tic Steam Laundry Co., 71 A. 517, 
109 Md. 62, 21 L.R.A.(N.S.) 884— 
5 C.J. p 621 note 68. 

Plea of mollitur manus imposuit see 
infra § 36. 

57. Hoffman v. Eppers, 41 Wis. 251 
—5 C.J. p 621 note 69. 

Accident as a defense see infra § 
14. 

58. Ind.—-White v. Kellogg, 21 N.E. 
901, 119 Ind. 320. 

Mo.—^Emmons v. Quade, 75 S.W. 103, 
176 Mo. 22. 

Vt.—Clark V. Bowning, 55 Vt. 259, 
45 Am.R. 612. 

5 C.J. p 620 note 54. 

58. Ricker v. Freeman, 50 N.H. 420, 
9 Am.R. 267—5 C.J. p 620 note 55. 

. Spitting in the face.—^Alcorn v. 
Mitchell, 63 lU. 553—Whitsett v. 
Ransom, 79 Mo. 258—^Braper v. Bak¬ 


er, 21 N.W. 527, 61 Wis. 450, 50 Am. 
R. 143. 

60. Ind.—^Mercer v. Corbin, 20 N.B. 
132, 117 Ind. 450, 10 Am.S.R. 76, 
3 L.R.A. 221. 

N.H.—Kendall v. Drake, 30 A. 524, 67 
N.H. 592. 

N.C.—^Kirkpatrick v. Crutchfield, 100 
S.E. 602, 178 N.C. 348. 

5 C.J. p 620 note 56. 

Illustrations of indirect force 
Under Revisal (1905) § 3620, as 
amended by L.(1911) c 193, a man 
who took hold of a cow chain, jerk¬ 
ed down a woman who had hold of 
the other end, and dragged her on 
the ground, injuring her, committed 
an assault on the woman, and is li¬ 
able for injuries sustained.—^Kirk¬ 
patrick V. Crutchfield, 100 S.E. 602, 
178 N.C. 348—5 C.J. p 620 note 56 
[a]. 

One who strikes a glass door in 
the course of a dispute, breaking the 
glass and driving a piece into the 
eye of another, commits an assault 
and battery.—Schmitt v, Kurrus, 85 
N.E. 261, 234 IlL 578. 

61. Com. V. Stratton, 114 Mass. 303, 
19 Am.R. 350—4 C.J. p 621 note 
57. 

62. Lambrecht v. Schreyer, 152 N. 
W. 645, 129 Minn. 271, L,R.A.1915E 
812—5 C.J. p 621 note 58. 

63. State V. Lewis, 55 A. 3, 4 Pen- 
new. (Del.) 332. 

64. Lambrecht v. Schreyer, 152 N. 
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W. 645, 129 Minn. 271, L.R.A.1915E 
812—5 C.J. p 621 note 60. 

65b Lambrecht v. Schreyer, supra— 
5 C.J. p 621 note 60. 

Reason for this is that it would 
probably result in an injury to plain¬ 
tiff.—Clark V. Downing, 55 Vt. 259, 
45 Am.R. 612. 

15eckless acts 

One who whips up his horse and 
passes another team, driving near 
and yelling loudly, commits an as¬ 
sault, where the acts are reckless 
and such as are likely to produce the 
injury which they actually cause.— 
Lambrecht v. Schreyer, 152 N.W. 
645, 129 Minn. 271, L.R.A.1915E 812. 

66. People V. Moore, 3 N.Y.S. 159, 
50 Hun 356-5 C.J. p 621 note 61. 

67. Peterson v. Haffner, 59 Ind. 130, 
26 Am.R. 81—5 C.J. p 621 note 62. 

68. Com. V. Stratton, 114 Mass. 303, 
19 Am.R. 350—5 C.J. p 621 note 63. 

69. Martin v. Golden, 62 N.E. 977, 
180 Mass. 549. 

False imprisonment “is deemed an 
assault in law, though no assault in 
fact is made.”—^Johnson v. Tomp¬ 
kins, (C.C.Pa.) 13 F.Cas.No.7,416, 

Baldw. 571, 600. 

70b Ala.—^Long v. Rogers, 17 Ala. 
540. 

N.Y.—^Blythe v. Tompkins, 2 Abb.Pr. 
468—Williams v. Garrett, 12 How. 
Pr. 456. 

5 C.J. p 621 note 65. 

71. Murphy v. Counties, 1 Harr. 
(Del.) 143—5 C.J. p 621 note 66. 
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§ 10. —« Intent, Malice, and Anger 

a. Malice; intent 

b. Anger 

a. Malice; Intent 

(1) Rule stated 

(2) Intent as to person assailed 

(3) Gross or culpable negligence 

(1) Rule Stated 

Malice or Intent to do injury to another is an essen¬ 
tial element of a battery only where committed in per¬ 
forming an act not otherwise unlawful. 

While there is some apparent conflict in the cases 
as to whether the existence of malice or a specific 
wrongful intent to injure is essential to the mainte¬ 
nance of a civil action for assault and battery, the 
true rule is that intent is the gist of the action only 
where the battery was committed in the perform¬ 
ance of an act not otherwise unlawful ;72 or, as it is 
sometimes stated, there is no assault and battery un¬ 
less the touching was with intent to injure, or un¬ 
less defendant was otherwise engaged in a trespass 


or other unlawful transaction at the time of the act 
complained of.*^^ If the cause of action is an alleged 
battery committed in the performance of an unlawful 
or wrongful act the intent of the wrongdoer to in¬ 
jure is immaterial,^^ the intent to commit the un¬ 
lawful act being sufficient;'^5 or, in other words, if 
defendant did an illegal or mischievous act which 
was likely to prove injurious to another, he is answer- 
able for the consequences which directly and natural¬ 
ly resulted from his conduct, even though he did not 
intend to do the particular injury which followed.^® 

Thus, an action of assault and battery will lie for 
injuries inflicted by one who is acting in violation 
of the law,or for injuries caused by undue rough¬ 
ness in play.72 

On the other hand, where plaintiff is injured as a 
result of the manner in which defendant performs 
a lawful act, defendant is not liable, unless malice, 
willfulness, or a specific wrongful intent on his 
part to injure plaintiff is shown. 

Of course, where the overt act is intentional, it 
will constitute an assault.20 


72. Seigel V. Long, 53 So. 753, 169 
Ala. 79, 33 L.R.A.(N.S.) 1070—5 C. 
J. p 622 note 71. 

73. Vincent v. Stinehour, 7 Vt 62, 
29 Am.D. 145—5 C.J. P 622 note 

72. 

“We are unable to understand how 
there can be an assault and battery, 
and it not be willfully committed.’'— 
Ft Wayne & Northern Indiana Trac¬ 
tion Co. V. Ridenour, 123 N.E. 720, 71 
Ind.App. 263. 

74. Pizitz V. Bloomburgh, 89 So. 
287, 206 Ala. 136—5 C.J. p 622 note 

73. 

XxLstmotion properly stating rule 
In an action for assault and bat¬ 
tery committed on a public highway, 
the court properly charged that 
plaintiff was entitled to go about the 
public roads or places on his own 
business, free from molestation, so 
long as he conducted himself in an 
orderly manner; that anyone violat¬ 
ing such rights was liable for the 
actual damage suffered therefrom by 
the injured person, without refer¬ 
ence to whether the wrong was one 
of pure neglect or a wanton or will¬ 
ful wrong; and that actual malice 
or wanton or willful conduct on the 
part of the wrongdoer was material 
only on the question of punitive 
damages, and must be shown in or¬ 
der to recover such damages; but, 
If plaintiff was injured by the 
wrongful acts of defendant, the jury 
should award compensatory damages 
whether or not there was actual 
malice or intent to do wrong on the 
part of defendant.—^Williams v. 
Campbell. 133 P. 1071. 22 Wyo. 1. 
^beadiaig case the so-called 


“Squib Case.”—Scott v. Shepherd, W. 
Bl. 892, 96 Reprint 525, 3 Wils.C.P. 
403, 412, 95 Reprint 1124. 

75. Ill.—^Paxton v. Boyer, 67 HL 
132, 16 Am.R. 615. 

Iowa.—Luttermann v. Romey, 211 N. 
W. 1040, 143 Iowa 233. 

76. Fortier v. Stone, 107 A 342, 79 
N.H. 235-—5 C.J. p 623 note 75. 

Vse of excessive violence 
In an action for damages for as¬ 
sault and battery, it was proper to 
charge that, if defendant made the 
assault by striking plaintiff in the 
face and by throwing him on the 
floor, he was liable for all the inju¬ 
ries inflicted, although he may not 
have intended them to be as serious 
as they turned out to be, since the 
damages for an unlawful assault 
cannot be escaped on a plea of lack 
of intention.—^Yeager v. Berry, 82 
Mo.App. 534, 

Injuries from firearms 

(1) Where in the course of a per¬ 
sonal encounter plaintiff was shot, 
he may recover in an action of tres¬ 
pass, whether the injury was Intend¬ 
ed or was due to negligence.—^For¬ 
tier V. Stone, 107 A 342, 79 N.H. 235. 

(2) A person who unlawfully, 
whether by design or through care¬ 
lessness, shoots another, and wounds 
him, is liable in a civil action for 
the damages sustained.—Carmichael 
V. Dolen, 41 N.W. 178, 25 Neb. 335* 

5 C.J, p 623 note 75 [cj. 

77 . IIL—^Land v. Bachman, 223 HI. 
App. 473. 

1^0.—^Murphy v. Wilson, 44 Mo. 313, 
322, 100 Am.D. 290. 

5 C.J. p 623 note 76. 
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78. Ind.—^Peterson v. Haffner, 59 
Ind. 130, 26 Am.R. 81—Reynolds v. 
Pierson, 64 N.E. 484, 29 Ind.App. 
273. 

Mass.—^Fitzgerald v. Cavin, 110 
Mass. 153. 

5 C.J. p 623 note 77. 

79. Ill.—Stevens v. Gallagher, 224 
I11.APP. 195. 

N.T.—Gage v. Bewley, 160 N f.S. 
1111, affirmed 160 N.T.S. 1131, 175 
App.Div. 914, reargument denied 
162 N.Y.S. 1120, 176 App.Div. 949. 
5 C.J. p 624 note 79. 

Unintentioiial cases of injury, oc¬ 
curring through negligence and 
without design, even when trespass 
would lie, are not assaults and bat¬ 
teries. In other words, mere acts of 
negligence in none of its degrees are 
assaults and batteries, unless per¬ 
haps in the case of extreme reckless¬ 
ness, such as furiously riding or 
driving into or upon a crowd, indi¬ 
cating or implying an evil, hostile 
design.—^Perkins v. Stein, 22 S.W. 
649, 94 Ky. 433, 15 Ky.L. 203, 20 L. 
R.A 861—^Anderson v. Arnold, 79 Ky. 
370. 

Police officer exercising due care 
is not liable, in an action for assault 
and battery, to one accidentally 
struck.—^Dentine v. McAvoy, 136 A. 
76, 105 Conn. 528. 

Striking, with a golf ball, a spec¬ 
tator standing at right angles to the 
tee in relation to the intended 
course, Indicates no such malice or 
intent is present to justify a suit 
for assault and battery,—Stevens v. 
Gallagher, 224 IlLApp. 195. 

80i Brodsky v. Rieser, 186 N.Y.S. 
841, 195 App.Div. 557. 
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(2) Intent as to Person Assailed 

An intent to Injure the plaintiff Is not necessary If 
the Injury occurs while the defendant is unlawfully at¬ 
tempting to Injure another. 

It is not necessary, to constitute an assault and 
battery, that there be a specific intention of striking 
or otherwise injuring plaintiff. If defendant unlaw¬ 
fully aims at one person and hits another, he is guilty 
of assault and battery on the person hit, the injury 
being the direct, natural, and probable consequence 
of the wrongful act.^^ So, if one of two persons 
fighting unintentionally strikes a third, the person so 
striking is liable in an action by the third person for 
an assault and battery.S2 

(3) Gross or Culpable Negligence 

Gross or culpable negligence may supply the Intent 
necessary to create liability for an unintentional battery. 

Where defendant is guilty of gross or culpable 
negligence, this may supply the element of intent, so 
as to create a liability for an unintentional injury 
which is the natural proximate consequence of de¬ 
fendant’s conduct.^<> 


6 c.j.s: 

b. Anger 

Anger is not an essential element of an actionable 
battery. 

In the absence of statutory provision, to render 
one liable the force need not have been used in 

anger.84 

§ 11. -Negligence 

Ordinary negligence does not figure In an action for 
assault and battery. 

An assault and battery is not negligence. The 
former is intentional; the latter is unintentional.^® 
Hence, the question of negligence on defendant’s 
part does not ordinarily figure in an action for as¬ 
sault and battery 6 but, although the form of the 
action for assault and battery is trespass, the proof 
and its effect may depend on the principles of neg¬ 
ligence and on what was proper care for defendant 
under the circumstances-^*^ 

Similarly, the doctrine of contributory negligence 
has no application in an action for assault and bat- 
tery.28 


starting automobile 
The driver of an automobile, who, 
after colliding with a boy, intention¬ 
ally started his automobile with 
knowledge that the boy’s mother had 
hold of it, was guilty of an assault 
—^Brodsky v. Rieser, 18$ N.T.S. 841, 
195 App.Div. 557. 

81. Mo.—Carnes v. Thompson, 48 S. 
W.(2d) 903. 

Va.—^Bannister v. Mitchell, 104 S.E. 

800, 127 Va. 578. 

5 C.J. p 625 note 81. 

88. Murphy v. Wilson, 44 Mo. 313, 
100 Am.D. 290—5 C.J. p 625 note 

82. 

83. Conn.—^Lentine v. McAvoy, 136 
A. 76, 105 Conn. 528. 

Ill.—^Land v. Bachman, 223 IlLApp. 
473. 

Minn.—^Lambrecht v. Schreyer, 152 
N.W. 645, 129 Minn. 271, L.R.A. 
1915E 812. 

5 C.J. p 624 note 80. 

Where battery is the result of 
criminal negligence, the wrongdoer 
is guilty of assault and battery the 
same as if the battery was inten¬ 
tionally committed.—^Land v. Bach¬ 
man, 223 llLApp. 473. 

Constructive intent 
A reckless disregard of conse¬ 
quences constitutes a constructive 
intent,—^Reynolds v. Pierson, 64 N. 
E. 484, 29 lnd.App. 273. 


Biding bicycle against pedestrian 
One who rudely, and in such a 
reckless manner as to show a dis¬ 
regard of consequences, rides his 
bicycle against a person standing on 
a town sidewalk is liable in an ac¬ 
tion for assault and battery.—^Mer¬ 
cer v. Corbin, 20 N.E. 132, 117 Ind. 
450, 10 Am,S.R. 76, 3 L.R.A. 221. 

Failure to exercise due care seems 
sufficient in some cases.—Lentine v. 
McAvoy, 136 A. 76, 105 Conn. 528. 
Negligence as element of assault 
and battery see infra § 11. 

84. Martin v. Jansen, 193 P. 674, 
113 Wash. 290, affirmed 198 P. 393, 
113 Wash. 290—5 C.J. p 625 note 
83. 

Anger as defense see infra § 25. 

<<Indecent assault,” which consists 
in the act of a male person talcing 
indecent liberties with the person of 
a female, etc., need not be committed 
in a rude, angry, and insolent man¬ 
ner.—^Martin v. Jansen, 193 P. 674, 
113 Wash. 290, affirmed 198 P. 393, 
113 Wash. 290. 

85. Ruter v. Foy, 46 Iowa 132. 

Gross or culpable negligence as sup¬ 
plying intent for battery see su¬ 
pra § 10 a (3). 

86. Baran v. Silverman, 83 A. 263, 
34 R.I. 279, Ann.Cas.l914B 1917— 
5 C.J. p 625 note 85. 
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I Beason Is that an action for as¬ 
sault and battery is based on will- 
I ful and intentional acts and not on 
negligence.—^Baran v. Silverman, S3 
A. 263, 34 R.I. 279, Ann.Cas.l914B 
997. 

The early rule that a battery 
might be committed merely by neg¬ 
ligence, although the act was not in¬ 
tended and defendant was at the 
time performing a lawful act, prob¬ 
ably obtains no longer in any juris¬ 
diction.—^Donner v. Graap, 115 N.W. 
125, 134 Wi& 523—5 C.J. p 625 note 

87. 

87. Crabtree v. Dawson, 83 S.W. 
557, 119 Ky. 148, 26 Ky.Tu. 1046, 115 
Am.S.R. 243, 67 L.R.A. 665—6 C.J. 
p 625 note 86. 

Action for negligence or for assault 
Where defendant kicked plaintiff 
while the latter was sitting near an 
open cellarway, thereby causing him 
to fall into the cellarway, plaintiff’s 
cause of action, if any, was for the 
unlawful assault, and not for the 
negligence in keeping the cellarway 
open.—^Miller v. Bahmmuiler, 108 N. 
T.S. 924, 124 App.Div. 658. 

Gross negligence as supplying intent 
see supra § 10 a (3). 

88. Ruter v. Foy, 46 Iowa 132. 
Contributory negligence as a de¬ 
fense see infra § 24, 
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§ 12. Resulting Injury 

A distinct physical injury is not an essential element 
of an assault and battery. 

There may be an assault and battery without any 
distinct physical injury resulting, that is, such an in¬ 
jury as will be manifest by pain or marks on the 
person but if no such injury results from the 
assault only nominal damages may be recovered, 
the absence of such injury affecting rather the meas¬ 
ure of damages than the right of action,^*^ 

§ 13. Defenses 

Lawfulness of defendant’s acts may be shown as 
justification or excuse for an assault or an assault and 
battery. 

As there can be no actionable assault or assault 
and battery without an unlawful or wrongful act 
(supra § 9), the lawfulness of defendant’s acts or 
conduct in the commission of an alleged assault or 
an alleged assault and battery may be shown by him 
in defense by way of justification or excuse.^^ How¬ 
ever, it has been held that the only defense avail¬ 
able to defendant is the very one on which he acted 
at the time of the alleged assault.^^ h jg no excuse 
for an assault without battery, accompanied by in¬ 
sulting remarks, that defendant did not intend that 
plaintiff should hear them.^^ 

§ 14. — Accident 

Accident Is a good defense to an action for assault 
and battery where committed In performance of a lawful 
act, but not otherwise. 

It is a good defense, in an action for assault and 
battery, to show that the injury inflicted by defendant 


was the result of unavoidable accident in the pur¬ 
suance of a lawful act, and that there was no want- 
of prudence or care on his part.^^ However, it is 
not a good defense, where the accident was the re¬ 
sult of an unlawful act, whether there was negligence 
or not.^5 So, one intentionally striking at one, but 
unintentionally striking another, is not excused from 
liability to the latter on the ground of accident.^® 

§ 15. -Advice of Counsel 

That defendant acted pursuant to advice of counsel 
Is ordinarily no excuse for an assault or assault and 
battery. 

That defendant acted pursuant to the advice of 
counsel is no defense or justification to an assault or 
an assault and battery,^^ unless, in some cases, the 
attorney was fully informed of the facts,^^ although, 
as is stated in § 45 infra, such fact can be shown 
on the question of the quantum of damages. 

§ 16, - Consent or Condonation 

a. Consent 

b. Condonation 

a. Consent 

(1) In general 

(2) Mutual combat 

(1) In General 

Consent is usually a defense to a simple assault and 
battery where no breach of peace is involved. 

It is a defense to an action for an assault or an 
assault and battery that the injured party consented 
to, or participated in, the acts causing the injury,^® 


89. South Brilliant Coal Co. v. Wil¬ 
liams, 91 So. 689, 206 Ala. 637—5 
C.J. p 625 note 89. 

90. Wood V. Cummings, 83 N.E. 318, 
197 Mass. 80. 

Nominal damages see infra $ 64. 

91. Ill.—^Jones V. Jones, 71 Ill. 562. 
Mich.—Gillespie v. Beecher, 48 N.W. 

561, 85 Mich. 347—Drew v. Com¬ 
stock, 23 N.W. 721, 57 Mich. 176. 
Utah.—Ganaway v. Salt Lake Dra¬ 
matic Association, 53 P. 830, 17 
Utah 37. 

See also supra §§ 2--11, 

92. Noller v. Wright, 101 N.W. 553, 
138 Mich. 416. 

ZdJectioiL from stockholders’ meet¬ 
ing 

Where plaintiff was not denied the 
right to attend a stockholders’ meet¬ 
ing on the ground that his proxies 
were irregular, but was improperly 
ejected therefrom, it was no defense 
to an action for assault in such 
ejection that defendants had no in¬ 
formation as to the validi^ of 


plaintiff’s proxies.—^Noller v. Wright, 
101 N.W, 653, 138 Mich. 416. 

93. Western Union Tel. Co. v. Bow- 
doin, (Tex.Civ.App.) 168 S.W. 1. 

94. Ky.—Crabtree v. Dawson, 83 S. 
W. 657, 119 Ky. 148, 157, 26 Ky.L. 
1046, 116 Am.S.R. 243, 67 L.R.A. 
565. 

Okl.—Shaw V. Lord, 137 P. 885, 41 
Okl. 347, 50 L.R.A.(N.S.) 1069. 

5 C.J. p 629 note 23. 

Leading cases.—Morris v. Platt, 
32 Conn. 75—^Brown v. Kendall, 6 
Cush, (Mass.) 292. 

95. Evans v. Waite, 63 N.W. 445, 83 
Wis. 286. 

Intent or malice as element of bat¬ 
tery see supra § 10 a. 

93. Carnes v. Thompson, (Mo.) 48 
S.W.(2d) 903. 

Intention to injure particular per¬ 
sons unnecessary see supra § 10 
a (2). 

97. Walker v. Chanslor, 94 P. 606, 
153 Cal. 118, 126 Am.S.R. 61, 17 L. 
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R.A.(N.S.) 455—^Lorenz v. Hunt, 

264 P. 336, 89 Cal.App. 6. 

Forcible entry 

That the advice of counsel was 
followed in making a forcible entry 
on plaintiff’s premises is no defense 
in an action for an assault, unless 
the attorney was informed of the 
facts.—^Lorenz v. Hunt, 264 P. 336, 
89 CaLApp. 6. 

98. Lorenz v. Hunt, supra. 

99. Minn.—^Witzka v. Moudry, 85 N. 
W. 911, 83 Minn. 78. 

Nev.—Wright v. Starr, 179 P. 877, 42 
Nev. 441. 6 A.L.R. 981. 

5 C.J. p 629 note 27. 

Reason for rule 

“To permit a recovery of damages 
in a civil action for an assault, by 
one who has consented to or partici¬ 
pated in the acts causing the injury, 
is to countenanjje a principle that 
one may profit by his own wrong—a 
theory obnoxious to both law and 
equity. It is a general rule of law 
that no person can maintain an ac¬ 
tion for a wrong where he has con- 



§ 16 


ASSAULT AND ^TTEBY 


6 O.J.S. 


at least this is the rule in cases where life and limb 
are not exposed to serious danger in the common 
course of things,^ and where the damages inflicted 
have not exceeded the bounds of the consent or in- 
vitation.2 The rule is further limited in a number 
of the cases by the proviso that the consent neither 
involve, nor be to, a breach of the peace.3 

In any event, the consent of one who at the time 
is mentally incapacitated to give it cannot avail the 
wrongdoer.^ 

In the title Torts § 12 [62 CJ. p 1100 note 8-p 
1101 note 14] will be found a treatment of the doc¬ 


trine of consent as affecting liability for torts gen¬ 
erally. 

(2) Mutual Combat 

The better rule is that consent will not avail as a 
defense in a case of mutual combat. 

By the weight of authority consent will not avail 
as a defense in a case of mutual combat, as such 
fighting is unlawful and hence neither party to 
a fight, in which both voluntarily engage, may de¬ 
fend on the ground that the fight resulted from a chal¬ 
lenge or an acceptance thereof,® although it seems 


sented to the act which occasions 
his loss (Broom’s Leg. Max. 268; 
Wait, Act. «& Def. 344), and we per¬ 
ceive no real reason why a civil ac¬ 
tion for damages in an ordinary case 
of assault and battery is an excep¬ 
tion to the rule.”—^Wright v. Starr, 
179 P. 877, 878, 42 Nev. 441, 6 A.L. 
R. 981. 

Su£a.cie 2 icy of consent 

(1) Mere lascivious conduct on the 
part of a woman claimed to have 
been assaulted carnally, short of 
consent, is not a justification there¬ 
for.—Palmer v. Baum, 123 IlLApp. 
584. 

(2) Where a woman was assaulted 
and plaintiff had intercourse with 
her, although there was- no actual 
rape shown, a judgment for assault 
should be aflSrmed.—^Bye v. Isaacson, 
173 N.W. 754, 42 N.D. 417, 6 A.L.R. 
1067. 

Lack of consent as essential ele¬ 
ment of assault and battery see 
supra §§ 2, 8. 

1. Wright V. Starr, 179 P. 877, 42 
Nev. 441, 6 A.L.R. 981—5 C.J, p 
629 note 27. 

2. Minn.—^Blirschbaum v. Lowrey, 
218 N.W. 461, 174 Minn. 107, 

Nev.—^Wright v, Starr, 179 P. 877, 42 
Nev. 441, 6 A.L.R. 981. 

3. R.I.—^Teolis v. Moscatelli, 119 A. 
161, 44 R.I. 494. 

Vt.—^White V. Levarn, 108 A. 664, 93 
Vt 218. 

6 C.J. p 630 note 28. 

“The exception to [the consent] 
rule embraces only those cases in 
which that to which assent is giv¬ 
en is matter of indifference to pub¬ 
lic t rder; such as slight batteries in 
play or lawful grames, such unim¬ 
portant injuries, as even when they 
constitute technical wrongs, may 
well be overlooked and excused by 
the party injured, if not done of de¬ 
liberate malice. But an injury, even 
In sport, would be an assault, if it 
went beyond what was admissible in 
sports of the sort, and was inten¬ 
tional.”—^McNeil V. Mullin, 79 P. 168, 
YO ICan. 634« 639, quoting Cooley 
Torts. 


Reason for rale 

An agreement to break the peace 
is void and, therefore, the maxim, 
“Volenti non fit injuria,” is not ap¬ 
plicable.—Teolis V. Moscatelli, 119 A. 
161, 44 R.I. 494. 

Injuries in mutual combat see in¬ 
fra § 16 a (2). 

4. Minn.—^Mohr v. Williams, 104 N. 
W. 12, 95 Minn. 261, 111 Am.S.R. 
462, 1 L.R.A.(N.S.) 439, 6 Ann.Cas. 
303. 

Tex.—^McCue v. Klein, 60 Tex. 168, 
48 Am.R. 261. . 

5 C.J. p 630 note 29. 

5. Kan.—^McCulloch v. Goodrich, 181 
P. 656, 105 Kan. 1, 6 A.L.R. 386. 

Okl.—Teeters v. Frost, 292 P. 356, 
145 Okl. 273, 71 A.L.R. 179—Colby 
V. McClendon, 206 P. 207, 85 Okl. 
293, 20 A.L.R. 196. 

R.I.—Teolis V. Moscatelli, 119 A. 161, 
44 R.I. 494. 

W.Va.—^Boyer v. Belcher, 131 S.B. 

656, 100 W.Va. 694, 47 A.L.R. 1089. 
5 C.J. p 630 note 31. 

Reasons for role 

(1) “The state is wronged by this, 
and forbids it on public grounds. If 
men fight, the state will punish 
them. If one is injured, the law will 
not listen to an excuse based on a 
breach of the law. There are three 
parties here; one being the state, 
which, for its own good, does not 
suffer the others to deal on a basis 
of contract with the public peace. 
The rule of law is therefore clear 
and unquestionable that consent to 
an assault is no justification. The 
exception to this general rule em¬ 
braces only those cases in which 
that to which assent is given is 
matter of indifference to public or¬ 
der, such as slight batteries in play 
or lawful games—^such unimportant 
injuries as, even when they consti¬ 
tute technical wrongs, may well be 
overlooked and excused by the party 
injured, if not done of deliberate 
malice.”—^McNeil v. Mullin, 79 P. 
168, 169, 70 Kan. 634—Teeters v. 
Frost, (Okl.) 292 P. 356, 359. 

(2) The maxim, “Volenti non fit 
injuria,” does not apply to an agree¬ 
ment to break the peace, which is 
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void, and hence, in an action for as¬ 
sault and battery, the fact that 
plaintiff agreed to fight is no bar to 
a recovery for injuries received in 
the course of the combat and in¬ 
dicted by the adversary,—Teolis v. 
Moscatelli, 119 A. 161, 44 R.I. 494— 
5 C.J. p 630 note 31 [a] (1). 
Recovery for each contestant 

(1) Each person injured in a mu¬ 
tual combat may recover from the 
other all damages caused by the in¬ 
juries received.—McCulloch v. Good¬ 
rich, 181 P. 556, 105 Kan. 1, 6 A.L. 
R. 386—Teeters v. Frost, 292 P. 356, 
145 Okl. 273, 71 A.L.R, 179—Colby v. 
McClendon, 206 P. 207, 85 Okl. 293, 
20 A.L.R. 196—5 C.J. p 630 note 31 
Cb] (1). 

(2) The circumstance of who com¬ 
mitted the first act of violence is 
immaterial, in an action by either 
party to recover damages for the in¬ 
juries received.—^McNeil v. Mullin, 
79 P. 168, 70 Kan. 634. 

Assumption of risk rule not ap- 
plicable^—Teeters v. Frost, 292 P. 
356, 146 Okl. 273, 71 A.L.R. 179. 
Excessive retaliation 

An instruction that, if plaintiff en¬ 
tered willingly into the fight, recov¬ 
ery could not be had, is erroneous 
since, even though she provoked it 
or attacked first, recovery would 
still be allowable, if defendant re¬ 
taliated excessively.—^Powell v. 
West, 94 So. 476, 208 Ala, 388. 
Attack with knife 

Defendants' contention, in an ac¬ 
tion for trespass for assault and 
battery, that plaintiff, having agreed 
to fight, consented to the assault, is 
not sustainable, where plaintiff 
agreed to engage in a fist fight, but 
did not consent to being assaulted 
with a knife, or to being held by an 
accomplice when defendant wielded 
the knife.—Teolis v. Moscatelli, 119 
A. 161, 44 R.I. 494. 

6. Iowa.—Chapman v. Lamp, 179 N. 

W. 50, 189 Iowa 771. 

R.I.—Teolis V. Moscatelli, 119 A. 161, 

44 R.L 494. 

W.Va.—^Royer v. Belcher, 131 S.B. 

556, 100 W.Va, 694, 47 A.L.R. 1089. 

5 C.J. p 630 note 32. 
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that such consent may be shown in mitigation of 
damages^ 

A contrary rule has been recognized, in a few cases, 
to the effect that when injuries are sustained in mu¬ 
tual combat neither party can recover. ^ 

Where two fight, separate, and again fight, the 
assailant in the last encounter cannot justify on the 
ground that the other was the assailant in the first.^ 

b. Condonation 

Condonation may or may not bar an action for as¬ 
sault and battery. 

While plaintiff may, by his subsequent conduct, 
condone an assault and thus bar his action for dam- 
ages,iO it is not every act of condonation which will 


bar complete recovery,although it may go toward 

mitigation of damages.^2 

§ 17. -Provocation 

a. Apart from statute 

b. Effect of statutes governing criminal 

prosecution 

a. Apart from Statute 

Provocative words or acts unaccompanied by acts 
of hostility do not justify an assault although they may 
go In mitigation of damages. 

Apart from statute no provocative acts, conduct, 
former insults, threats, or words, if unaccompanied 
by any overt act of hostility, will justify an assault, 
no matter how offensive or exasperating, nor how 
much they may be calculated to excite or irritate. 


Bearson for rale 

“The fighting under a challenge is 
unlawful, and affords no justifica¬ 
tion to either party, and any assault 
and battery so committed is both a 
criminal offense and a civil liabil¬ 
ity.”—^Lizana v. Lang, 43 So. 477, 90 
Miss. 469, 473. 

Challenge to combat is not a jas- 
tification for an assault on the party 
issuing the challenge.—Chapman v. 
Lamp, 179 N.W. 50, 189 Iowa 771. 
One seeking another 
Where a fight is by mutual con¬ 
sent, the mere fact that one of par¬ 
ties seeks opponent will not prevent 
him from recovering for injuries re¬ 
ceived.—^Royer v. Belcher, 131 S.E. 
556, 100 W.Va. 694, 47 A,L.R. 1089. 

7. Me.—Grotton v. Glidden, 24 A. 
1008, 84 Me. 589, 30 Am.S.R. 413. 

Ohio.—Barholt v. Wright, 12 N.E. 

185, 45 Ohio St. 177, 4 Am.S.R. 535. 
5 C.J. p 685 note 80 [a]. 

8. McNeil v. Choate, 247 S.W. 955, 
197 Ky. 682—5 C.J. p 630 note 34. 

9. Chrisman v. Hunter, 3 Dana 
(Ky.) 83. 

Wi'-'drawal from combat 

The rule that, where the victim in 
good faith withdraws from a mutual 
combat and is afterward assaulted, 
he may recover damages does not 
apply where the assaulted party 
strikes his assailant Immediately on 
escaping from his attack.—^Eisen- 
traut v. Madden, 150 N.W. 627, 97 
Neb. 466, L.R.A.1915C 893. 

ID. La.—Solanas v. Lupin, 29 So. 
309, 104 La. 697. 

Mo.—Linville v. Green, 102 S.W. 67, 
125 Mo.App. 289. 

Besnmption of friendly relations 
with plaintiff 

Where, in an action for damages 
for injuries resulting from an as¬ 
sault committed by a woman on a 
man who had been her paramour, it 
appears that he had thereafter in¬ 
duced her to assume, on occasions, 
her former relations with him, as¬ 


suring her that his suit for damages 
would be dismissed, the offense com¬ 
mitted by the woman will be held to 
have been condoned in so far as con¬ 
cerns such action, and the same will 
be dismissed.—Solanas v. Lupin, 29 
So. 309, 104 La. 697. 

11. Ga.—^Hughes v. Bivins, 121 S.E. 
590, 31 Ga.App. 198. 

Tex.—^Altman v. Eckermann, (Civ. 

App.) 132 S.W. 523. 

Offer to make friends 
Where defendant in a tort action 
gave cause for punitive damages un¬ 
der Civ.Code (1910) § 4503, she 

would not be absolved from liabil¬ 
ity by the mere fact that soon there¬ 
after she offered to shake hands 
with plaintiff and “make friends,” 
and that the offer was accepted, al¬ 
though plaintiff’s subsequent con¬ 
donation might go in mitigation of 
damages.—^Hughes v. Bivins, 121 S. 
E. 590, 31 Ga.App. 198. 

Yielding to sexual intercourse 
after being assaulted is no defense 
to a civil action for assault and bat¬ 
tery.—Altman v. Eckermann, (Tex. 
Civ.App.) 132 S.W. 523. Contra Lin¬ 
ville V. Green, 102 S.W. 67, 125 Mo. 
App. 289. 

12. Hughes V. Bivins, 121 S.E. 590, 
31 Ga.App. 198. 

13. Ala.—^Empire Clothing Co. v. 
Hammons, 81 So. 838, 17 Ala.App. 
60. 

Ark.—Tankersley v. Fortner, 282 S. 
W. 354, 170 Ark. 1014—Chicago 
Mill & Lumber Co. v. Bryeans, 209 
S.W. 69, 137 Ark. 341—Cooper v. 
Demby, 183 S.W. 185, 122 Ark. 266, 
Ann.Cas.l917D 580. 

Ind.—^Davis v. Robinson, 179 N.E. 

797, 94 Ind.App. 104. 

Iowa.—Chapman v. Lamp, 179 N.W. 
50, 189 Iowa 771—Beck v. Scott, 
170 N.W. 770, 185 Iowa 401. 

Ky.—Gorgotto v. Isenberg, 51 S.W. 
(2d) 443, 244 Ky. 493—Lambert v. 
Corbin, 239 S.W. 453, 194 Ky. 373— 
Grau V. Forge, 209 S.W. 369, 183 
Ky. 521, 3 A.L.R. 642. 
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Mich.—Grungrich v. Anderson, 155 
N.W. 379, 189 Mich. 144. 

Mo.—Lehman v. Lambert, 49 S.W. 
(2d) 65, 329 Mo. 1147—^Lawrence 

V. Womack, (App.) 23 S.W. (2d) 190 
—^Uptegrove v. Walker, (App.) 7 
S.W.(2d) 734. 

Mont.—^Hageman v. Arnold, 254 P. 
1070, 79 Mont. 91. 

Tex.—Daniels v. Starnes, (Civ.App.) 
61 S.W. (2d) 548—Fred Harvey, 

Inc., V. Comegys, (Civ.App.) 233 S. 

W. 601—^Walker v. Keller, (Civ. 
App.) 226 S.W. 796, error refused. 

Va.—Turk v. Martin, 97 S.B. 351, 124 
Va. 103. 

5 C.J. p 644 note 68. 

Notwithstanding, it was stated in 
one case, probably by way of dictum, 
that in an action against a railroad 
company for an alleged assault, a 
track laborer cannot recover for 
mortification, where the section boss 
cursed him in retaliation for his pro¬ 
fanity, or demanded that he leave 
his house because the laborer had 
been cursing in the presence of the 
foreman’s wife.—^Louisville & N. R. 
Co. V. Simpson, 188 S.W. 297, 171 Ky. 
38. 

“Buie in criminal cases, that mere 
words, however insulting and op¬ 
probrious, will not justify an as¬ 
sault, is in this State, and most 
everywhere else, the rule in cases of 
trespass for assault and battery.”— 
Mitchell V. United R. Co., 102 S.W. 
661, 125 Mo.App. 1, 13, citing Murray 
V. Boyne, 42 Mo. 472, Yeager v. Ber¬ 
ry, 82 Mo.App. 534, and Berryman v. 
Cox, 73 Mo.App. 67. 

Words alone do not justify assault 

(1) Words alone do not constitute 
a legal excuse for an assault and 
battery.—Chicago Mill & Lumber Co. 
V. Bryeans, 209 S.W. 69, 137 Ark. 341 
—5 C.J. p 644 note 68 [c] (1). 

(2) This is true as to opprobrious 
words or epithets.—Gargotto v. Isen¬ 
berg, 51 S.W.(2d) 443, 244 Ky. 493— 
Uptegrove v. Walker, (Mo.App.) 7 S. 
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Under some circumstances, however, such words or | acts may be considered in mitigation of damages^* 


W.(2<i) 734—5 C.jr. p 644 note 68 [k], 
[p]. 

Reason for role 

(1) “The reason for the rule is in 
sound morals and public policy 
which, as has been said, forbids any 
man from being* his own ‘judge and 
executioner.' ”—Davis v. Robinson, 
179 N.E. 797, 799, 94 Ind.App. 104— 
5 C.J. p 644 note 68 [b]. 

(2) “The person so assaulted is 
not deprived of the right of reason¬ 
able self-defence, even though he 
used the insulting language to pro¬ 
voke the assault against which he 
defends himself. Whatever may 
have been his purpose in using the 
abusive language, it can not be made 
an excuse for the assault. The as¬ 
sault, though thus provoked, is un¬ 
lawful, and whoever is unlawfully 
assaulted may use such force as is 
reasonably necessary to protect him¬ 
self from harm.”—Norris v. Casel, 
90 Ind. 143, 145. 

(3) So, also, although the words 
are grossly abusive and insulting. 
Ala.—Rarden v. Maddox, 39 So. 95, 

141 Ala. 506. 

Del.—^Armstrong v. Little, 54 A. 742, 
20 Del. 255—Hendle v. Geiler, 50 
A. 632—Watson v. Hastings, 39 A. 
587, 17 Del. 47. 

Ill.—^Reimenschneider v. Neusis, 175 
I11.APP. 172. 

Iowa.—Lund v. Tyler, 88 N.W. 333, 
115 Iowa 236. 

Mo.—^Burley v. Menefee, 108 S.W. 

120, 129 Mo.App. 518. 

N.C.—^Lewis v. Fountain, 84 S.E. 

278, 168 N.C. 277. 

5 C.J. p 644 note 68 [c] (2), [m]. 

(4) The use of the word “or” in¬ 
stead of “and” in the instruction on 
the “acts or words” as justifying the 
shooting was held improper under 
evidence in a case which was treat¬ 
ed by the court as one in negligence. 
— ^Koons V. Rook, (Tex.Com.App.) 
295 S.W. 592, affirming Rook v. 
Koons, (Civ.App.) 289 S.W. 1077. 

Assault by policeman 

The fact that plaintiff, in the cus¬ 
tody of defendant policeman, used 
insulting language, and struck at, 
but missed, defendant, would not 
justify an assault and battery by 
defendant.—Grau v. Forge, 209 S.W. 
369, 183 Ky. 521, 3 A.L.R. 642. 

Calling one “liar.”—Gungrich v. 
Anderson, 155 N.W. 379, 189 Mich. 
144. 

Denial of right to private way 
The fact that defendants, in mak¬ 
ing a violent assault on a woman, 
did so because she was preventing 
them from going over a public high¬ 
way over her land, which she had 
previously taken possession of and 
closed, would be no excuse for their 


acts.—^Neilsen v. Hovander, 105 P. 
172, 56 Wash. 93, 21 Ann.Cas. 113. 

Shaking a finger angrily at defend¬ 
ant about four feet away from him 
does not justify an assault.—^Rob¬ 
ertson V. Sisk, (Ark.) 171 S.W. 880. 
Tender of excessive small change 

The tender of fifty cents in pen¬ 
nies in payment of a four dollars 
and fifty cents water bill did not 
justify an assault on the consumer 
by the superintendent of the water 
plant, although the pennies were le¬ 
gal tender only to the amount of 
twenty-five cents.—^Munick v. City of 
Durham, 106 S.E. 665, 181 N.C. 188. 
In Dotdsiana 

(1) There are cases vrhich, seem¬ 
ingly, follow the rule set forth in 
the text, and hold that provocation 
is no defense, although it does go 
to mitigate damages.—Harvey v. 
Harvey. 50 So. 592, 124 La. 595— 
Munday v. Landry, 25 So. 66, 51 La. 
Ann. 303—Quinn v. Banker, (App.) 
166 So. 908—^Derouen v. Fontenot, 8 
La.App. 652. 

(2) Some merely hold that words 
alone, no matter how provoking, will 
not justify an assault.—^Harvey v. 
Harvey, 50 So. 592, 124 La. 595— 
Munday v. Landry, 25 So. 67, 51 La. 
Ann. 303—^Richardson v. Zuntz, 26 
La. Ann. 313. 

(3) On the other hand, there are 
expressions in some of the cases 
which would seem to indicate a con¬ 
trary rule. Thus, it has been said 
that one who is himself at fault 
cannot recover damages for a wrong 
resulting from such fault, although 
the party inflicting the injury was 
not justified in law.—Oakes v. H. 
Weil Baking Co., 141 So. 456, 174 
La. 770—Pontenelle v. Waguespack, 
90 So. 662, 150 La. 316—^Bankston 
V. Folks, 38 La.Ann. 267—Graham v. 
McCrory, 8 La. App. 22—^Lide v. 
Parker, 6 La.App. 648. 

(4) So, it h&d been said that one 
provoking the difficulty cannot re¬ 
cover damages for the resulting as¬ 
sault.—Fontenelle v. W’^aguespack, 90 
So. 662, 150 La. 316—^Johns v. Brink- 
er, 30 La.Ann, 241—Vernon v. Banks¬ 
ton, 28 La.Ann. 710—^Herrington v. 
Magee, 131 So. 490, 15 La.App. 183— 
Graham v. McCrory, 8 La.App. 22— 
Lide V. Parker, 6 La.App. 648. 

(5) The latter is so, it is said, 
even though the assailant does not 
act in self-defense.—^Fontenelle v. 
Waguespack, 90 So. 662, 150 La. 316 
—^Vernon v. Bankston, 28 La.Ann. 
710—^Herrington v. Magee, 131 So. 
490, 15 La.App. 183. 

(6) The rule has also been stated 
to be that one who provokes a dif¬ 
ficulty by insults, abuse, threats, or 
other conduct well calculated to 
arouse the resentment or fear of an¬ 


other cannot recover for an assault 
by the latter.—^Finkelstein v. Nai- 
haus, (App.) 151 So. 686—Guillory v. 
Fontenot, 2 La.App. 189. 

(7) One case, however, throws 
some light on the true rule in this 
state by saying that in those cases 
where provocation was held to be a 
defense there was present some act 
of physical aggression or threat of 
violence on the part of complainant, 
and holds that provocation short of 
this is not a complete defense.—^Har¬ 
vey V. Harvey, 50 So. 592, 124 La. 
595. 

(8) In any event, it is required 
that the provocative words or acts 
must come reasonably close to, or 
be immediately provocative of, the 
assault to be considered a provoking 
cause.—^Newsom v. Starns, (App.) 
142 So. 704, conforming to 142 So. 
138, 174 La. 955, annulling (App.) 
136 So. 743^Herrington v. Magee, 
131 So. 490, 15 La.App. 183. 

(9) Hence, where, after a wordy 
and heated encounter, the parties 
separated until the following day, 
after time to cool and reflect, it did 
not furnish justification for assault 
the following day.—^Herrington v. 
Magee, supra. 

(10) Where the assault follows a 
deliberate plan, provocative acts pre¬ 
ceding the formulation of the plan is 
no defense thereto.—^Newsom v. 
Starns, supra. 

(11) It is also required that the 
words or acts be reasonably provo¬ 
cative,—Fontenelle v. Waguespack, 
90 So. 662, 150 La. 316—McVay v. 
Ellis, 86 So. 783, 148 La. 247. 

(12) An accusation of being a 
“d ^—d liar” was held not suffi¬ 
cient cause or provocation for an as¬ 
sault and battery.—McVay v. Ellis, 
supra. 

(13) The assault must not go be¬ 
yond what was reasonably brought 
on by the provocative acts; hence, 
even if the manager of a business 
had ample provocation for ejecting 
a discharged employee from the 
premises, a “parting kick,” inflicted 
after such employee had been put 
out of the building, is unjustified.— 
Oakes v. H. Weil Baking Co., 141 So. 
456, 174 La. 770. 

(14) One deliberately provoking a 
difficulty by striking another is li¬ 
able, although the party struck used 
abusive language.—Guillory v. Fon¬ 
tenot, 2 La.App. 189. 

(16) The apparent past petty 
thievery of plaintiff in stealing de¬ 
fendant’s doughnuts is not a provo¬ 
cation which would constitute a de¬ 
fense in an action for an assault and 
battery.—Quinn v. Banker, (App.) 
166 So. 908. 

14. Ala.—^Empire Clothing Co. v. 
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or punishment,usually in mitigation of punitive 
damages only, not compensatory or actual damages,^® 
provided they are immediately provocative of the 
assault.i'^ 

b. Effect of Statutes Governing Criminal Prose¬ 
cution 

Provocative words may, In some jurisdictions, be 
considered by the jury on the question of Justification 
for the assault. 

^ In a number of jurisdictions, the statutory rule in 
criminal prosecutions, permitting the jury to deter¬ 
mine whether opprobrious or insulting words used 
by complainant (infra § 91) were a sufficient ex¬ 


§ 18 

cuse or justification for the assault and battery, has 
been held applicable in principle to civil actions for 
assault or assault and battery.^s in others, how¬ 
ever, the criminal statute has been held not to apply 
to civil actions.i^ When the rule is applicable, it 
is subject to the qualification that the assault must 
have been made at or near the time the provocative 
words were used,20 and excessive violence, how¬ 
ever disproportionate to the occasion, may not be 
used even under the authority of these statutes.2t^ 

§ 18. - Self-Defense 

a. In general 

b. Existence and extent of right 


Hammons, 8l So. 838, 17 Ala.App. 
60. 

Ark.—^Tankersley v. Fortner, 282 S. 
W. 354, 170 Ark. 1014—Cooper v. 
Demby, 183 S.W. 185, 122 Ark. 
266, Ann.Cas.l917D 580. 

Iowa.—Chapman v. Lamp, 179 N.W. 
50, 189 Iowa 771. 

Tex.—^Daniels v. Starnes, (Civ.App.) 
61 S.W. (2d) 648—^Fred Harvey, 

Inc., V. Comegys, (Civ.App.) 233 
S.W. 601—Walker v. Kellar, (Civ. 
App.) 226 S.W. 796, error refused— 
Hall V. Hayter, (Civ.App.) 209 S. 
W. 436. 

6 C.J. p 645 note 69. 

Unpatriotic conduct of one during* 
the war, because of which he was 
tarred and feathered, cannot justify 
such act, although it may palliate 
it and mitigate damages therefrom. 
—^Walker v. Kellar, (Tex.Civ.App.) 
226 S.W. 796, error refused. 

Who affected by provocation 

The effect of the provoking as¬ 
sault by plaintiff on a member of a 
committee waiting on plaintiff in the 
interest of the Red Cross as pro¬ 
vocation should not be limited to 
such committeeman in an action for 
the tarring and feathering of plain¬ 
tiff by citizens knowing of such as¬ 
sault.—Walker v. Kellar, (Tex.Civ. 
App.) 226 S.W. 796, error refused. 

Admissibility of evidence of provo¬ 
cation in mitigation of damages 
see infra § 44. 

15. Parham v. Langford, 93 S.W. 
525, 43 Tex.Civ.App. 31. 

Texas criminal statute providing 
that “no verbal provocation justi¬ 
fies an assault and battery, but in¬ 
sulting and abusive words may be 
given in evidence in mitigation of 
the punishment,” is declaratory of 
the general principle applicable also 
in civil cases.—^Parham v. Langford, 
93 S.W. 525, 43 Tex.Civ.App. 31, 32. 

16. Ark.—Cooper v. Demby, 183 S. 
W. 185. 122 Ark. 266, Ann.Cas. 
1917D 580. 

Cal.—Benjamin v* Walton, 183 P. 


529, 181 Cal. 115—^Troplowitz v. 
Seigler, 198 P. 649, 52 CaLApp. 271. 
Conn.—Killian v. Bolster, 115 A. 469, 
96 Conn. 693. 

Ky.—Hamilton v. Howard, 28 S.W. 

(2d) 7, 234 Ky. 321. 

Mo.—Bond V. Williams-, 214 S.W. 202, 
279 Mo. 215—Wolf v. Baum, 
(App.) 211 S.W. 697. 

Or.—^Housman v. Peterson, 149 P. 
538, 76 Or. 556. 

S.C.—Terry v. Richardson, 116 S.E. 
273, 123 S.C. 319. 

Tex.—^Daniels v. Starnes, (Civ.App.) 
61 S.W.(2d) 548. 

Wis.—Metzinger v. Perry, 221 N.W. 
418, 197 Wis. 16. 

In one case it was said that in de¬ 
termining the damages, either ac¬ 
tual or exemplary, to be awarded, 
the jury may consider the manner 
and conduct of plaintiff toward de¬ 
fendant at the time of the assault, 
and, if they amount to provocation, 
his damages, actual, exemplary, or 
both, should be reduced to a prop¬ 
er sum.—Hall v. Hayter, (Tex.Civ. 
App.) 209 S.W. 436. 

Beason for rule 

To permit actual damages to be 
reduced by acts which did not jus¬ 
tify the wrong would permit that to 
be done indirectly which cannot be 
done directly.—^Terry v. Richardson, 
116 S.E. 273, 123 S.C. 319. 

Punitive damages barred 
If defendant had a reasonable ex¬ 
cuse arising from provocation or 
fault of plaintiff, but not sufficient 
to justify the assault, punitive dam¬ 
ages ought not be assessed.—Cooper 
v. Demby, 183 S.W. 185, 122 Ark. 266, 
Ann.Cas.l917D 580. 

Where the question of punitive 
damages had been withdrawn from 
the jury in an assault case, provok¬ 
ing circumstances cannot be con¬ 
sidered in mitigation of the actual 
damages suffered by plaintiff.—^Ben¬ 
jamin V. Walton, 183 P. 529, 181 Cal. 
115. 

Compared to homicide 
Mere words may produce a state 
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of mind and arouse a passion that 
would mitigate punitive damages 
sought in an action for an assault 
and battery, although such words 
may not be sufficient provocation to 
reduce homicide to manslaughter.— 
Bond V. Williams, 214 S.W. 202, 279 
Mo. 215. 

17. Ala.—Goff V. Sellers, 111 So. 
210, 215 Ala. 489—Lovelace v. Mil¬ 
ler, 43 So. 734, 150 Ala. 422—Keiser 
V. Smith, 71 Ala. 481, 46 Am.R. 342 
—Terry v. Castland, 1 Stew. 156. 

Mo.—Bond V. Williams. 214 S.W. 
202, 279 Mo. 215—Wolf v. Baum, 
(App.) 211 S.W. 697. 

Too much “cooling” time.—Keiser 
V. Smith, 71 Ala. 481, 46 Am.R. 342. 

18. Woods V. Illinois Cent. R. Co., 
118 So. 197, 151 Miss. 396—Thomas 
V. Carter, 114 So. 736, 148 Miss. 
637—Choate v. Pierce, 88 So. 627, 
126 Miss. 209—5 C.J. p 645 note 
75 [b], [c]. 

Statute by terms applicable to crim¬ 
inal cases only 

Although Code (1906) § 1501 

(Hemingway Code § 1259), provid¬ 
ing that in trials for assault and 
battery or for assault defendant may 
give in evidence as excuse or justi¬ 
fication insulting words used toward 
him, and the jury may consider 
whether such words were sufficient 
excuse, by its terms only applies in 
criminal prosecutions for the of¬ 
fenses of assault and battery, nev¬ 
ertheless, the principle therein de¬ 
clared applies as well to civil prose¬ 
cutions.—Choate v. Pierce, 88 So. 
627, 126 Miss. 209. 

Questions of law and fact generally 
see infra § 48. 

19. Nashville, etc., R. Co. v. Moore, 
41 So. 984, 148 Ala. 63—5 C.J. p 
645 note 75 [a]. 

20. Lizana v. Lang, 43 So. 477, 90 
Miss. 469. 

21. Coleman v. Tazoo & M. V, R. 
Co., 43 So. 473, 90 Miss. 629—Stone 
V. Heggie, 34 So. 146, 82 Miss. 410 
—5 C.J. p 645 note 76. 
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a. In General 

Subject to the limitations hereinafter set forth, a 
person may use reasonable force to protect himself from 
bodily harm by another. 

The law governing the right of self-defense is 
much the same in civil actions for assault and bat¬ 
tery as in criminal cases .22 Hence, while it is un¬ 
questionably the duty of one who has been assailed to 
endeavor to avoid the use of force if other means of 
seif-protection are immediately available,23 or if 
he has other probable means of escape,24 yet, subject 
to the limitations and exceptions hereinafter set 
forth in subdivision b of this section, it is very gen¬ 
erally heid that he is justified in repelling the as¬ 
sault by the exercise of such reasonable force as 
may be, or as appears to him at the time to be, neces¬ 
sary to protect himself from bodily harm ;25 or, as 
it is sometimes otherwise broadly stated, one who is 
the aggressor cannot recover for an assault or as¬ 
sault and battery.26 


The doctrine of comparative force, it has been 
held, is not an element of the law of self-defense, 
pleadable in justification of an assault, but may be 
considered only in mitigation of damages.27 

b. Existence and Extent of Bight 

(1) Apprehension of danger 

(2) Extent of apprehended harm 

(3) Extent of force permissible 

(4) Duty to retreat 

(5) Self-defense by aggressor 

(6) Rights of trespassers 

(7) In arrest cases 

(1) Apprehension of Danger 

Before one may use force in self-defense, he must 
have been in reasonable apprehension of bodily harm. 

While, to avail one's self of the right of self-de¬ 
fense, it is not necessary that defendant be actually 
in danger,28 nor that plaintiff be actually assaulting 


22 . Ky.—^Taylor v. Franklin, 270 S. 

W. 462, 208 Ky. 43. 

Mo.—^Duncan v. Moore, 271 S.W. 847, 
219 Mo.App. 374. 

Pa.—^Kitay v. Halpern, 158 A. 309, 
104 Pa.Super, 167. 

Tex.—^March v. Walker, 48 Tex. 372 
—^Koons V. Rook, (Com.App.) 295 
S.W. 592, affirming* Rook v. Koons, 
(Civ.App.) 289 S.W. 1077—Haver- 
bekken v. Johnson, (Civ.App.) 228 
S.W. 256—St. Louis Southwestern 
Ry. Co, of Texas v. Huddleston, 
(Civ.App.) 178 S.W. 704—Croft v. 
Smith, (Civ,App.) 51 S.W, 1089, 
However, it has been said that the 
criminal law rule that a defensive 
assault is justifiable when it reason¬ 
ably appears to the aggressor that 
he is about to be assaulted, whether 
his antagonist contemplated an as¬ 
sault or not, does not apply in civil 
actions for assault, and the aggres¬ 
sor must prove that plaintiff was 
culpably responsible for the decep¬ 
tive appearances to escape liability. 
—Chapman v. Hargrove, (Tex,Civ, 
App.) 204 S.W. 379—5 C.J. p 635 note 
68 . 

Sxeept as to degree of (proofs— 
March v. Walker, 48 Tex. 372— 
Koons V. Rook, (TexCom.App.) 295 
S.W. 692, affirming Rook v, Koons, 
(Civ.App.) 289 S.W. 1077—Haver- 
bekken v. Johnson, (TexCiv.App.) 
228 S.W. 256—St. Louis Southwest¬ 
ern Ry. Co. of Texas v. Huddleston, 
(TexCiv.App.) 178 S.W. 704—Croft 
V, Smith, (TexCiv.App.) 61 S.W. 
1089. 

Cxixnisuil statute inapplicable 

Civil rights and liabilities for 
shooting at passers-by on the ground 
of self-defense must be determined 
under the law of negligence, not un¬ 
der criminal statutes,—^Koons v. 


Rook, (Com,App.) 295 S.W. 592, af¬ 
firming Rook V. Koons, (Civ.App.) 
289 S.W. 1077. 

2Z. Bel.—^Armstrong v. Little, 54 A. 
742, 20 Del. 255. 

N.T.—Keyes v. Devlin, 8 B.D.Smith 
518. 

Vt.—^Howland v. Day, 66 Vt 318. 
Duty to retreat see infra § 18 b (4). 

24. Kltay v. Halpern, 168 A. 309, 
104 Pa.Super. 167. 

25- Ala.—Thompson v. Gilliland, 94 
So. 53, 208 Ala. 294—^Loveless v. 
Hardy, 79 So. 37, 201 Ala. 605— 
Thomason v. Gray, 3 So. 38, 82 
Ala. 291—^Empire Clothing Co. v. 
Hammons, 81 So. 838, 17 Ala.App. 
60—Greenwood Caf4 v. Walsh, 74 
So. 82, 15 Ala,App. 519. 

Ark.—Tankersley v. Fortner, 282 S. 

W. 354, 170 Ark. 1014. 

Cal.—Stowell v. Evans, 296 P. 278, 

211 Cal. 565—Martin v. Costa, 
(App.) 35 P.(2d) 362—^Frickstad v. 
Medcraft, 279 P. 840, 100 CaLApp. 
188. 

Conn.—^Arlowski v. Foglio, 135 A. 

397, 105 Conn. 342. 

Del.—^Marker v. Hanratty, 97 A. 904, 
6 Boyce 217. 

Ill.—^Ogden V. Claycomb, 52 Ill. 365 
—^Mandelkow v. Meyer, 219 Ill. 
App. 286. 

Iowa.—^Booton v. Metcalfe, 207 N.W. 
386, 201 Iowa 311. 

Ky.—Melton v. Allen, 278 S.W. 1095, 

212 Ky. 310—Ezell v. Outland, 72 
S.W. 784, 24 Ky.L. 1970. 

Me.—^Rogers v. Waite, 44 Me. 275. 
Mich.—^Anders v. Clover, 166 N.W. 
640, 198 Mich. 763. 

Miss.—Stamps v, Polk, 108 So. 729, 
143 Miss. 551. 

Mo.—O^Leary v. Rowan, 31 Mo. 117 
—^Barnhill v. Poteet, (App.) 211 S. 
W. 106. 


N.H.—Dole V. Erskine, 36 N.H. 503. 
Tex.—^Koons v. Rook, (Com.App.) 
295 S.W. 592, affirming Rook v. 
Koons, (Civ.App.) 289 S.W. 1077. 
Wash.—^Robison v. La Forge, 27 P. 
(2d) 685. 

5 C.J. p 635 note 70. 

There are tihree elements of self- 
defense within which the party 
charged with assault must bring 
himself to invoke doctrine: First, 
freedom from fault in bringing on 
difficulty; second, a necessity to 
strike, real or apparent; and, third, 
retreat, unless there is no conveni¬ 
ent mode of escape, or the peril will 
be increased.—Greenwood CafS v. 
Walsh, 74 So. 82, 15 Ala.App. 619. 

Defendant was exonerated for 
having struck first where plaintiff 
was the aggressor.—^Walsh v. 
Schriner, (La.App.) 168 So. 345. 

26. Finkelstein v. Haihaus, (La. 
App.) 151 So. 686—^Di Giovanni v. 
Brodtman, 128 So. 665, 14 La.App. 
34—Lide v. Parker, 6 La.App. 648 
—^Klinberg v. Grisaffi, 6 La.App. 14 
—Picatacci v. Palermo, 3 La.App. 
465. 

Counterclaim 

The fact that plaintiff drew a pis¬ 
tol on defendant after the latter*s 
unjustified attack on plaintiff did not 
entitle defendant to damages claimed 
in counterclaim.—^Duncan v. Moore, 
271 S,W. 847, 219 Mo.App. 374. 

27. Morris v. McClellan, 63 So. 155, 
169 Ala. 90. 

28. Ala.—Greenwood Cafd v, Walsh, 
74 So. 82, 15 Ala.App. 619. 

Mo.—Spidell v. Tilghmon, (App.) 40 
S.W.(2d) 719—^Duncan v. Moore, 
271 S.W. 847, 219 Mo.App. 374. 
Tex.—^Rook v. Koons, (Civ.App.) 289 
S.W. 1077, affirmed Koons v. Rook, 
(Com.App.) 295 S.W. 592, 
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§ 18 


defendant before the latter may reasonably enter¬ 
tain fear of injury,29 it is, nevertheless, essential 
that his fears of injury be reasonable or such as a 
reasonable person would entertain under the cir- 
cumstances^o at the time of the assault,and, in 
some jurisdictions, that the situation creating this 


apprehension of danger be one for which the as¬ 
saulted party is responsible 22 However, the mere 
belief of a person using force to repel an assault 
is not alone sufficient to make it a case of self-de¬ 
fense, unless the facts justify such belief ;22 and the 
mere fact that defendant is not afraid of plaintiff 


Wash.—^Robison v. La Forge, 27 P. 
(2d) 585. 

5 C.J. p 635 note 71. 

Appearance of danger, If sufhcient, 
permits one to act in self-defense.— 
Greenwood Caf§ v. Walsh, 74 So. 82, 
15 Ala.App. 519—Spidell v. Tilgh- 
mon, (Mo.App.) 40 S.W.(2d) 719—5 
C.J. p 635 note 71 [a]. 

29. Cal.—Martin v. Costa, (App.) 35 
P.(2d) 362. 

Del.—Marker v. Hanratty, 97 A. 904, 
6 Boyce 217. 

Miss.—Stamps v. Polk, 108 So. 729, 
143 Miss. 551. 

Mo.—Spidell V. Tilghmon, (App.) 40 
S.W.(2d) 719—^Duncan v. Moore, 

271 S.W. 847, 219 Mo.App. 374. 

5 C.J. p 636 note 75. 

Defense before battery 

(1) A person may defend himself 
from assault by sufficient force to 
protect himself from bodily harm, 
using such force, if necessary, even 
before his assailant actually com¬ 
mits a battery on him.—^Marker v. 
Hanratty, 97 A. 904, 6 Boyce (Del.) 
217. 

(2) The fact that defendant who 
was sued for assault and battery 
struck first is not conclusive of 
fault.—^Barth v. Stewart, 18 S.W. 
(2d) 275, 229 Ky. 840. 

(3) A person, having reasonable 
grounds to believe, and believing, 
that another is about to assault 
him, need not wait until the other 
has struck or is actually in the act 
of assaulting him, nor until the na¬ 
ture and method of attack are fully 
developed.—^Duncan v. Moore, 271 S, 
W. 847, 219 Mo.App. 374. 

Threatening attitude 

(1) Where an owner told a tres¬ 
passer to remain away from his 
home and not to create a disturbance 
there, and the trespasser returned 
with two companions and approach¬ 
ed the owner and cursed him, the 
owner could use necessary force to 
eject the trespasser and was not the 
aggressor, although striking the first 
blow.—^Martin v. Costa, (Cal.App.) 
35 P.(2d) 362. 

(2) If plaintiff approached defend¬ 
ant with menacing looks and drawn 
fists and defendant struck plaintiff to 
prevent assault and only struck un¬ 
til he overcame the threatened as¬ 
sault. the blows were justified.— 
Stamps V. Polk, 108 So. 729, 143 Miss. 
551. 

Whex^ defendant wan not in fact 


being assaulted when he struck plain¬ 
tiff, the burden was on him to show 
that he had reasonable grounds for 
apprehending a present assault, and 
for his honest belief therein.—^Beyer 
V. Birmingham R., etc., Co., 64 So. 
609, 186 Ala. 56. 

30. La,—^McVay v. Ellis, 86 So. 783, 
148 La. 247. 

Mo.—^Daggs V. St Louis-San Fran¬ 
cisco Ry. Co., 31 S.W.(2d) 769, 326 
Mo. 555—^Daggs v. St, Louis-San 
Francisco Ry. Co., (App.) 51 S.W. 
(2d) 164—Duncan v. Moore, 271 S. 
W. 847, 219 Mo.App. 374. 

Tex.—^Modesett v. Emmons, (Com. 
App.) 292 S.W. 855, reversing (Civ. 
App.) 286 S.W. 276—Rook v. 
Koons, (Civ.App.) 289 S.W. 1077, 
affirmed Koons v. Rook, (Com. 
App.) 295 S.W. 692. 

Wash.—Robison v. La Forge, 27 P. 
(2d) 585. 

5 C.J. p 635 note 72. 

^^Apparent danger” relative to the 
right of an officer to use force in 
serving a process is reasonable ap¬ 
prehension of danger, as it appeared 
to him at the time.—^Modesett v. 
Emmons, (Tex.Com.App.) 292 S.W. 
856, reversing (Civ.App.) 286 S.W. 
276. 

One previously threatened and at¬ 
tacked may act more promptly, on 
less demonstration of hostility, than 
otherwise.—^Rook v. Koons-, (Tex.Civ, 
App.) 289 S.W. 1077, affirmed Koons 
V. Rook, (Com.App.) 295 S.W. 592. 

Beasonableness from defendant’s 
standpoint 

Reasonable apprehension of dan¬ 
ger from defendant’s standpoint jus¬ 
tifies necessary force to defend him¬ 
self.—^Rook V. Koons, (Tex.Civ.App.) 
289 S.W. 1077, affirmed Koons v. 
Rook, (Com.App.) 295 S.W. 592. 

Attack by plaintiff impossible 
The fact that plaintiff put his- 
hand toward his hip pocket was not 
sufficient cause or provocation for 
an assault and battery by defendant, 
after defendant had caught plain¬ 
tiff’s hand, so that he could not have 
used a pistol if he had one.—^MeVay 
V. Ellis, 86 So. 783, 148 La. 247. 

Mere fear alone insufficient 
Where plaintiff made no demon¬ 
stration toward defendant other than 
the opening of his mouth as if to 
say something, defendant’s striking 
of plaintiff, not to ward off an im¬ 
pending attack, but because plaintiff 
a month before had called him a 
liar, and because he was somewhat 
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afraid of plaintiff, was not justified 
as self-defensive act.—^Duncan v. 
Moore. 271 S.W. 847, 219 Mo.App. 
374. 

Duty of husband in relation to fam¬ 
ily 

(1) A husband owes a duty to his 
family and himself to protect his 
own life and their lives.—^Koons v. 
Rook, (Tex.Com.App.) 295 S.W. 592, 
affirming Rook v, Koons, (Civ.App.) 
289 S.W. 1077. 

(2) He does not owe a duty to 
persons passing his home, which 
would result in a failure to protect 
the lives of himself and his family. 
—Koons V. Rook, (Tex.Com. App.) 
295 S.W. 592, affirming Rook v. 
Koons, (Civ.App.) 289 S.W. 1077. 

(3) He is liable, however, for neg¬ 
ligently shooting a passerby under 
fear of harm to himself and family, 
unless plaintiff is contributorily neg¬ 
ligent.—Koons V. Rook, (Tex.Com. 
App.) 295 S.W. 592, affirming Rook 
V. Koons, (Civ.App.) 289 S.W. 1077. 

31. Vt.—Standish v. Newton, 162 A, 
41, 103 Vt. 85. 

Wash.—^Robison v. La Forge, 27 P, 
(2d) 585. 

Knowledge of the belligerent 
character of plaintiff does not justify 
an assault unless defendant knew 
thereof at the time of the assault.— 
Standish v. Newton, 162 A. 41, 103 
Vt. 85. 

32. Chapman v. Hargrove, (Tex. 
Civ.App.) 204 S.W. 379, 380. 

“To justify a defensive assault 
provoked by deceptive appearances 
the defendant must show, not only 
a situation which creates a reason¬ 
able apprehension of danger to him¬ 
self, but one for which the assault¬ 
ed party is culpably responsible.”— 
Chapman v. Hargrove, supra. 

Reason for rule 

“Otherwise the injured party 
might be made to suffer for condi¬ 
tions over which he had no control” 
—Chapman v. Hargrove, (Tex.Civ. 
App.) 204 S.W. 379. 380. 

33. Taylor v. Esparza, (Tex.Civ. 
App.) 8 S.W.(2d) 288, 289—5 C.J. 
p 635 notes 72, 73. 

“What . . . [defendant] thought 
or believed as to danger not super¬ 
induced by the facts themselves 
would seem to be immaterial and 
would not give rise to the right of 
self-defense.”—Taylor v. Esparza, 
supra. 
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will not affect his right of self-defense.^^ 

Mistaking one person for another. Where a man 
reasonably expects an attack from A, and in the 
exercise of due care mistakes B for A, and strikes 
B, he is, nevertheless, excused on the ground of self- 
defense and apparent necessity.35 

(2) Extent of Apprehended Harm 

Fear of death or great bodily harm is unnecessary to 
permit one to act in self-defense, except where shooting 
is the weapon of defense. 

Unlike the rule in the case of a plea of self-de¬ 
fense in a homicide case, as stated in the title Homi¬ 
cide § 123 [30 CJ. p 56 note 43], and because one 
has the right to resist an assault with the force nec¬ 
essary to protect himself, to justify a striking on the 
ground of self-defense, one need not have reasonable 
ground to believe, nor actually believe, that he is in 
danger of death or great bodily harm from an as¬ 
sault by the other party, as the law gives every one 

34. Stucker v. Thompson, 139 Ill. 

App. 145. 

35, Colo.—Courvoisier v. Raymond, 

47 P. 2S4, 23 Colo. 113. 

Ill—^Paxton V. Boyer, 67 Ill. 132, 16 
Am.R. 615. 

Ky.—Crabtree v. Dawson, S3 S.W. 

557, 119 Ky. 14S, 26 Ky.L. 1046, 

115 Am.S.R. 243, 67 L.R.A. 565. 

5 C.J. p 636 note 77. 

persons as prior assaiUt- 
ers 

One believing that persons he shot 
were the parties who attacked and 
threatened him on former occasions 
was entitled to all defenses available 
against the latter.—Rook v. Koons, 

<Tex.Civ.App,) 289 S.W, 1077, af¬ 
firmed Koons v. Rook, (Com.App.) 

295 S.W. 592. 

sa Greenwood CafS v. Walsh, 74 
So. 82, 15 Ala.App. 519—5 C.J. p 
636 note 74. 

Buie in homicide case compared 
"The imminence or apprehension 
of ‘serious bodily harm’ about to be 
inflicted is an indispensable element 
of defense to him who would excuse 
a homicide, or an attempt to commit 
one. This is so because, as matter 
of law, the killing of an assailant, 
without such peril, is excessive self- 
defense, and is such an abuse of the 
right as to prevent its valid asser¬ 
tion. For the purposes of self-de¬ 
fense which stops short of killing or 
ittempting to kill, there is no duty 
o retreat, and no need for the ap- 
)rehension of serious bodily harm; 

,nd it is for the jury to determine 
n each case whether the defend- 
.nrs counter assault was protective 
ud justifiable, or retaliatory and 
nlawful.”—^Beyer v. Birmingham 
ty.. Light & Power Co., 64 So. 609, 

11, 186 Ala. 56. 


the right to resist an injury from any assault, how¬ 
ever slight, on his person.36 To justify shooting in 
self-defense, however, it is necessary that defend¬ 
ant be in imminent danger of death or great bodily 
harm,37 or, at least, have reasonable cause so to be- 
lieve.38 

(3) Extent of Force Permissible 

No more force than is reasonably necessary for pro¬ 
tection may be used in self-defense. 

The rule permitting one to protect himself from 
bodily harm by force is not an absolute one and is 
subject to limitations,^^ the most fundamental of 
which is that, in protecting one’s self, no more force 
is permissible than will reasonably effect such protec- 
tion.4t> Hence, the doctrine of self-defense cannot 
be successfully invoked where defendant used more 
force than was reasonably necessary, or than appear¬ 
ed to be reasonably necessary, under the circum¬ 
stances, for self-protection,41 unless he has been sud- 

I 637—^Empire Clothing Co. v. Ham- 
I mons, 81 So. 838, 17 Ala.App. 60. 
Ark.—Tankersley v. Fortner, 282 S. 

W. 354. 170 Ark. 1014. 

Cal.—S to well v. Evans, 296 P. 278, 
211 Cal. 565—Santos v. Glavan, 
298 P. 83, 113 Cal.App. 441. 

Del.—Marker v. Hanratty, 97 A. 904, 
6 Boyce 217. 

Mo.—Daggs V. St Louis-San Fran¬ 
cisco Ry. Co., 31 S.W.(2d) 769, 326 
Mo. 555—Livesay v. Ambassador 
Operating Co., (App.) 92 S.W.(2d) 
961—^Daggs V. St. Louis-San Fran¬ 
cisco Ry. Co., (App.) 61 S.W.(2d) 
164. 

Neb.—^Aten v. Quantock, 199 N.W. 
551, 112 Neb. 288. 

N.D.—^Powell V. Meiers, 209 N.W. 
547, 54 N.D. 336. 

Ohio.—Pletcher v. Tounker, 184 N.B. 
404, 44 Ohio App. 80. 

C.J. p 636 note 83. 

Beason for this rale is that when 
one exceeds the limits of necessary 
protection and employs excessive 
force he becomes the trespasser him¬ 
self.—Smith V. Fahey, 60 S.E. 250, 
63 W.Va. 346, citing 1 Cooley Torts 
(3d ed) p 287. 

Excessive retaliation 

(1) One who was In fault In 
bringing on a difficulty may recov¬ 
er damages for assault and battery 
where the alleged assaulting party’s 
retaliation was disproportionate to, 
and excessive of, the necessity or 
provocation received.—^Empire Cloth¬ 
ing Co. V. Hammons, 81 So. 838, 17 
Ala.App. 60. 

(2) In an action for assault and 
battery, where plaintiff was the ag¬ 
gressor in the first instance, a ver¬ 
dict in his favor may be sustained, 
if the evidence shows that defend¬ 
ant used more force than was rea¬ 
sonably necessary in repelling the 


Imminent peril of life or nn, 

necessary 

Defendant, sued for assault, to 
make out self-defense, need not show 
that he was reasonably impressed, as 
a reasonable man, that he was in 
imminent peril of life or limb.— 
Greenwood Caf§ v. Walsh, 74 So. 82, 
15 Ala. App. 519. 

“Great bodily harm” usually im¬ 
plies an injury of a greater and 
more serious character than ordinary 
battery.—Shires v. Boggess, 77 S.E. 
542, 72 W.Va. 109. 

37. Daggs V. St. Louis-San Fran¬ 
cisco Ry. Co., 31 S.W.(2d) 769, 326 
Mo. 555. 

Extent of force permissible see infra 
§ 18 b (3). 

38. Daggs V. St. Louis-San Francis¬ 
co Ry. Co., supra, 

39. Booton v. Metcalf, 207 N.W. 386, 
201 Iowa 311. 

40. Iowa.—^Booton v. Metcalf, 207 N. 
W, 386, 201 Iowa 311—Chapman v. 
Lamp, 179 N.W. 50, 189 Iowa 771. 

Kan.—Busalt v. Doidge, 136 P. 904, 
91 Kan. 37. 

Mo.—Custer v. Kraeger, 240 S.W. 

241, 209 Mo.App. 450. 

Wash.—Robison v. La Forge, 27 P. 
(2d) 585. 

And see cases supra § 18 a. 

Jury should consider what they 
would do under the same circum¬ 
stances, in determining the weight 
of defendant’s excitement and con¬ 
fusion as affecting his estimate of 
the danger and his choice of the 
means to avoid it.—^Rook v. Koons, 
(Tex.Civ.App.) 289 S.W. 1077, affirm¬ 
ed Koons v. Rook, (Com.App.) 295 
S.W. 592. 

41. Ala.—South Brilliant Coal Co. j 
V. Williams, 91 So. 589, 206 Ala. | 
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denly attadced;^* and this general rule applies even 
though the situation appeared to defendant to war¬ 
rant the degree of force used by him>^ If he uses 
such force as a reasonably prudent man would have 
thought necessary under the circumstances, he will 
not be held to have used excessive force.^^ 

Self-defense cannot be invoked where, after the as¬ 
sault had terminated and all danger was past, de¬ 
fendant struck or beat the aggressor by way of re¬ 
venge, ^5 or committed a second or fresh assault,^® 
although one whose home is the object of a felonious 
assault may not only repulse his assailant, but may 
also pursue and capture him, and the criminal has no 
right of self-defense in such case>7 

Defendant assailed by several. There is an es¬ 
sential difference between an assault by one person 
and an assault by a number of persons acting in 
concert, in that in the latter case the assaulted 


§ 18 

party may act with more promptness and resort to 
more forcible means to protect himself than where 
the assault is by a single person.^^ 

(4) Duty to Retreat 

There is, ordinarily, no duty on one attacked to re¬ 
treat, especially where Immediate action seems neces¬ 
sary. 

The doctrine of the criminal law with respect to 
the maintenance of the plea of self-defense in cases 
of homicide, or assault with intent to kill, imposing 
a duty on one attacked to retreat, as stated in the 
title Homicide § 90 [30 CJ. p 32 notes 25-29], and §§ 
127-130 [30 CJ. p 67 note 96], has no application 
to ordinary cases of civil assault and battery, de¬ 
fendant not being required to retreat in the latter 
cases,^® certainly not if immediate action seems to 
defendant to be necessary for self-protection and 
this is especially true where the assault takes place on 


attack and In protectingr himself, the 
use of excessive force being- the is¬ 
sue raised by the pleadings.—^Aten v. 
Quantock, 199 N.W. 651, 112 Neb. 
288. 

TXse of firearms 

(1) Shooting is not Justified mere¬ 
ly because defendant was in danger 
of “bodily” harm.—^Daggs v. St 
Louis-San Francisco Ry. Co., 81 S.W. 
(2d) 769, 326 Mo. 565. 

(2) It would be Justified if de¬ 
fendant were in danger of great bod¬ 
ily harm.—^Daggs v, St, Louis-San 
Francisco Ry. Co., supra. 

(3) A railroad detective's shoot¬ 
ing of plaintiff merely because plain¬ 
tiff refused to halt in coming toward 
detective would be unjustifiable, re¬ 
gardless of plaintiffs general char¬ 
acter or purpose in being in the 
railroad yards.—^Daggs v. St Louis- 
San Francisco Ry. Co., (Mo.App.) 61 
S.W.(2d) 164. 

(4) Extent of apprehension to Jus¬ 
tify shooting in self-defense see su¬ 
pra § 18 b (2). 

42. Spenler v. Turley, 158 Ill.App. 
146. 

Attarck in the dark.—Spenler v. 
Turley, 158 IlLApp. 146. 

43. Fletcher v. Younker, 184 N.E. 
404, 44 Ohio App. 80. 

44. Robison v. La Forge, (Wash.) 

27 P.(2d) 685. ; 

45. Monize v. Begaso, 76 N.E. 460, 
190 Mass. 87—5 C.J. p 637 note 85. j 

Followtng retreating assailant 
One who has been assaulted has 
not the right to follow up his assail-' 
ant and attack him, when in the actj 
of retreating from the scene of the ^ 
affray.—Watson v. Hastings, 39 A 
687, 17 Del. 47—^Brouster v. Fox, 98' 
S.W. 318, 117 Mo.App. 711. j 


Cooling time 

So, also, if defendant retaliates 
after deliberation and reflection, the 
fact that plaintiff provoked the dif¬ 
ficulty affords him no Justification.— 
Lizana v. Lang, 43 So. 477, 90 Miss. 
469. 

4©. Del.—^Marker v. Etenratty, 97 A 
904, 6 Boyce 217. 

Mich.—Cornell v. Fidler, 160 N.W. 
840, 194 Mich. 509. 

Mo.—Custer v. Kroeger, 240 S.W. 

241, 209 Mo.App. 450. 

5 C.J. p 637 note 86. 

Attack after cessation of altercation 
If two parties have an alterca¬ 
tion, but there is a cessation, and 
one party starts to leave the scene, 
whereupon the other strikes him 
with a stone or other implement, 
the latter is guilty of assault, al¬ 
though he did not strike the first 
blow in the original encounter.— 
Cornell v. Fidler. 160 N.W. 840, 194 
Mich. 509, 

Attack after retreat 

(1) If one who is assaulted fol¬ 
lows up his assailant and attacks 
him when he is retreating, he is not 
Justified by the right of self-defense. 
—Marker v. Hanratty, (Del.) 97 A 
904, 6 Boyce 217, 

(2) Where plaintiff, attempting to 
prevent defendant from dispossess¬ 
ing him of an abstract, threatened 
him with a poker, defendant was not 
warranted under right of self-de¬ 
fense to pursue plaintiff while he 
was retreating, cutting him with a 
knife and striking him across the 
hand with a poker, notwithstanding 
that plaintiff was the aggressor and 
was not Justified in threatening de¬ 
fendant with the poker.—Custer v. 
Kroeger, 240 S.W. 241, 209 Mo.App. 
450. 


Discovery of false fears 
If an assault and battery was 
committed on plaintiff by defendants 
because of a demonstration made by 
him, and they continued the attack 
after learning that the demonstra¬ 
tion was not hostile, the subsequent 
attack was not Justified by the pre¬ 
vious apparent attack.—Haverbek- 
ken V. Johnson, (Tex.Civ.App.) 228 
S.W. 256. 

What Is not a fresh assault 
The mere fact that the assaulting 
party during the fight retreated a 
few steps before seizing a weapon 
does not amount to a withdrawal, so 
as to make the other party guilty 
of a fresh assault in following him 
up.—Shields v. Rowland, 151 S.W. 
408, 151 Ky. 136, modified on other 
grounds 152 S.W. 943, 161 Ky. 822. 

47. Brubaker v. Bidstrup, 147 S.W. 
641, 163 Mo.App. 646. 

48- Booton V. Metcalfe, 207 N.W. 
386, 201 Iowa 311—5 O.J. p 636 
note 78. 

Measure of force 

Where defendant, in an action for 
assault and battery, was engaged in 
an altercation with three big men 
at the time plaintiff added herself to 
the fray and became the aggres.sor, 
the degree of legitimate force used 
to repel her must be measured by 
the amount necessary, considering 
the threatened hostility of the men, 
and the instructions should have 
submitted that proposition.—Booton 
V. Metcalfe, 207 N.W, 386, 201 Iowa 
311. 

48. Beyer v. Birmingham Ry., Light 
& Power Co., 64 So. 609. 186 Ala. 
56—Greenwood Caf6 v. Walsh, 74 
So. $2, 15 Ala.App. 519. 

50. Beyer v. Birmingham Ry., Light 
& Power Co„ 64 So. 609, 186 Ala. 
56—5 C.J. p 636 note 79. 
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defendcLnt’s own premises.®^ It has been held, how¬ 
ever, that one may not kill or inflict grievous bodily 
harm on another in self-defense if he has other prob¬ 
able means of escape.®® 

(5) Self-Defense by Aggressor 

An aggressor may net, ordinarily, plead self-defense. 

Another limitation on the rule prevents the doc¬ 
trine of self-defense from being successfully invoked, 
where defendant’s own acts brought on the difii- 
culty with plaintiff,®® or, as stated otherwise, where 
defendant was the aggressor or was himself not free 
from fault.®^ This has been held to be the rule, 
even though plamtiff may have gone too far in his 
self-defense against the original aggression.®® Be¬ 
fore his right to self-defense will revive, one, who is 
at fault in bringing on the difficulty or in voluntarily 
entering into it, must retreat in good faith, intend¬ 
ing to abandon it.®® 


(6) Rights of Trespassers 

A trespasser on another's property may not, ordi¬ 
narily, plead self-defense as a Justification for an assault. 

Where defendant was wrongfully on the premises 
of the person assaulted at the time of the assault, he 
cannot, ordinarily, assert self-defense as a justifica- 
tion,57 although the rule is otherwise if, notwith¬ 
standing the assault was committed on another’s 
premises, defendant was rightfully there.®® 

(7) In Arrest Cases 

(a) Self-defense by person arrested 

(b) Self-defense by arresting officers 

(a) Self-Defense by Person Arrested 

Force may be used to resist an unlawful arrest. 

In resisting an unlawful arrest, one may use such 
force as is necessary for him to extricate himself.®® 


Retreat by officer mailing arrest see 
infra § 23. 

51. Norris v. Whyte, 57 S.W. 1037, 
158 Mo. 20. 

52. Kltay v. Halpern, 158 A. 309, 
104 Pa.Super. 1S7. 

53. Ala.—Greenwood Caf§ v. Walsh, 
74 So. 82, 15 Ala.App. 519. 

Cal.—Santos v. Glavan, 298 P. S3, 113 
CaLApp. 441. 

Mo.—^Lehman v. Lambert, 49 S.W. 
(2d) 65, 329 Mo. 1147—^Lawrence 
V. Womack, (App.) 23 S.W. (2d) 
190. 

Ya.—Wilkinson y. Allen, 118 S.E. 94, 
136 Va. 607. 

5 C.J. p 636 note 81. 

Sufficiency of provocation 
In a civil action for assault and 
battery, defendant’s statement, prior 
to shooting plaintiff, that “when you 
come in my bank again, and I ask 
you to go out, I want you to git,” 
did not constitute such a provocation 
on the part of defendant as to deny 
him the right to claim self-defense. 
—Barnhill v. Poteet, (Mo.App.) 211 
S.W. 106. 

54. Ala.—^Mangino v. Todd, 98 So. 
323, 19 Ala.App. 486. 

La.—^Rainey v. Miano, 134 So. 757, 
17 La.App. 137—^Herrington v. Ma¬ 
gee, 131 So. 490, 15 La.App. 183. 
Minn.—Guyer v. Smullen, 199 N.W, 
465, 160 Minn. 114. 

Mo.—^Lehman v. Lambert, 49 S.W. 
(2d) 65, 329 Mo. 1147—^Lawrence 
V. Womack, (App.) 23 S.W.(2d) 
190. 

‘Tt is an established rule of law 
that he who provokes and brings on 
a personal encounter with another 
thereby forfeits his right of s-elf- 
defense.”—^Herrington v. Magee, 131 
So. 490, 491, 15 La.App. 183. 

One preparing himself for an 
encounter in which he intends to 


wreak his malice is not entitled to a 
plea of self-defense.—^Lawrence v. 
Womack, (Mo.App.) 23 S.W.(2d) 190. 

Person may not voluntarily invite 
combat nor put himself in the way 
of being assaulted, so that he may 
have a pretext for injuring the as¬ 
sailant.—Lehman v. Lambert, 49 S. 
W.(2d) 65, 329 Mo. 1147. 

That plaintiff was trying to get 
axe when he was shot by defendant 
did not justify the shooting, where 
defendant was the aggressor.—^Her¬ 
rington V. Magee, 131 So. 490, 16 La. 
App. 183. 

Defense of husband not aggression 
Where a wife saw her husband 
being attacked by three men, her in¬ 
tervention in the affray and seizure 
of one of the assailants to prevent 
him from striking her husband did 
not constitute her an aggressor, so 
as to justify the assailants in strik¬ 
ing or choking her.—^Martin v. Cos¬ 
ta, (CaLApp.) 35 P.(2d) 362. 

55. Rainey v. Miano, 134 So. 757, 17 
La. App. 137. 

56- Lawrence v. Womack, (Mo. 
App.) 23 S.W.(2d) 190. 

57- Guyer v. Smullen, 199 N.W. 465, 
160 Minn. 114—6 C.J. p 636 note 
82. 

Invasion by many 

Where defendant, with a number 
of companions, wrongfully invaded 
plaintiff’s premises, and in doing so 
assaulted the latter, and made no 
attempt whatever to desist or with¬ 
draw from the fray until it was 
ended by plaintiff’s resistance and 
the interference of others, defend¬ 
ant cannot, on the ground of self- 
defense, justify plaintiff's injury re¬ 
sulting from the fray.—Guyer v. 
Smullen, 199 N.W. 465, 160 Minn. 114. 
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Right of one levying distress war¬ 
rant 

In an action for assault and bat¬ 
tery, committed while levying un¬ 
der a distress warrant, a charge that 
one has no right, because he has a 
distress warrant against a person 
and his goods, to come to his house 
and break locks to make distress, 
and, if the owner appears while he 
is there, the owner can order him 
out and use force necessary to put 
him out, and he cannot act in self- 
defense, but must retire, even 
though excessive force be used 
against him, because only he can act 
in self-defense who has been without 
fault in bringing about the difficulty, 
was not erroneous.—Jones v. Parker, 
62 S.E. 261, 81 S.C. 214. 

58- Arlowski v. Foglio, 136 A. 397, 

105 Conn. 342, 53 AL.R. 481. 

Who is trespasser 

(1) One entering on the premises 
of another to demand return of prop¬ 
erty unlawfully detained thereon is 
not a trespasser, barred from inter¬ 
posing a plea of self-defense, when 
he defends himself from attack by 
the owner of such premises.—^Arlow- 
ski v. Foglio, 135 A. 397, 105 Conn. 
342, 63 AL.R. 481. 

(2) Thus, one entering a neigh¬ 
bor’s premises to recover cattle un¬ 
lawfully detained thereon is justi¬ 
fied in striking the neighbor’s wife, 
where the neighbor and his wife as¬ 
sault and beat him.—^Arlowski v. 
Foglio, supra. 

55. Rutledge v. Rowland, 49 So. 461, 

161 Ala. 114. 

Absence of waarrant or notice of 
charge 

Where the person being arrested 
did not resist the arrest or seek to 
escape until after he had peaceably 
asked about the warrant and the 
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On the other hand, force is not justified in resisting 
a lawful arrest.®® 

(b) Self-Defense by Arresting Officers 

While an officer making a lawful arrest may use 
reasonable means to defend himself against assault, seif- 
defense may not be pleaded in justification by an officer 
making an illegal arrest, or shooting, as the plaintiff Is 
running away. 

The law is very clear that an officer has the right, 
when assaulted in lawfully attempting to make an 
arrest, to repel such attack, and in doing so may use 
such means to defend his person as appears necessary 
at the time.^1 On the other hand, because he is con¬ 
sidered an aggressor, an officer acting illegally in 
attempting to make an arrest cannot plead self-de- 
fense .62 Likewise, self-defense is not available to 
a police officer who, in attempting to make an arrest, 
shoots plaintiff as he is running away,®3 unless the 
shooting is necessary to repel the attack of plaintiff 
as he is running away.®^ 

§ 19. -Defense of Another 

a. In general 

b. Master or servant 

c. Relatives 

a. In General 

A person may act In self-defense of another under 


the circumstances when, and to the extent that, the per¬ 
son defended would have been justified in defending him¬ 
self. 

A person is not guilty of assault and battery for 
using force in defense of another where the person 
defended would have been justified in doing the act 
done by the defender.®^ 

Extent and limits of immunity, A person inter¬ 
fering on another's behalf enjoys no further immuni¬ 
ty than the person attacked.^® Hence, both must be 
free from fault in bringing on the difficulty,^the 
apparent danger must be such as to induce one exer¬ 
cising a reasonable and proper judgment to inter¬ 
fere to prevent a consummation of the injury,®^ the 
force employed should not be more than appears to 
be reasonably necessary,®^ the reasonableness thereof 
to be judged by the situation as it reasonably appear¬ 
ed to defendant at the time of the assault."^® When 
the danger is over, justification for the use of vio¬ 
lence is at an end.7i 

b. Master or Servant 

A servant may use force In defense of his master, 
or vice versa, under circumstances under which, and to 
the extent that, he would be justified in defending him¬ 
self. 

A servant may strike another in order to prevent 
an injury to his master and a master may come 


nature of the charge and had been 
rudely told by the officer that he 
did not have to have any warrant or 
specify any charge, he had a right 
thereafter to resist reasonably the 
arrest.—Bourne v. Richardson, 113 S. 
B. 893, 133 Va. 441. 

Necessity of showing warrant, etc., 
in making arrest see Arrest § 4. 

60. Muska V. Apel, 232 N.W. 593, 
203 Wis. 389. 

61. City of Festus, ex rel. and to 
Use of Stolzer, v. Kausler, (Mo. 
App.) 77 S.W.(2d) 197. 

62. Mangino v. Todd, 98 So. 323, 19 
Ala.App. 4S6. 

Drawing gnn instifficieiit provocation 
Where the effort of a police officer 
to halt a buggy was illegal because 
there was no reasonable cause for 
the belief that the buggy contained 
the persons for whom the officer had 
warrants, the mere fact that one of 
the occupants drew a pistol did not 
make self-defense available to the 
officer in an action for an assault on 
the other occupant—^Mangino v. 
Todd. 98 So. 323, 19 Ala.App. 486. 

63. Mangino v. Todd, supra. 
Shooting by police as constituting 

excessive force see infra § 23. 

64. Mandelkow v. Meyer, 219 Ill. 
App. 286. 

Shooting by suspect of crime 
When persons suspected of a 


crime, for whom a posse was lying 
in wait, fire at the posse while at¬ 
tempting to escape, the posse is jus¬ 
tified in meeting force with force 
and in repelling the shots of such 
persons with such force as may be 
necessary.—^Mandelkow v, Meyer, 219 
IlLApp. 286. 

65- Kan.—^Prew v. Teagarden, 206 

P. 1023, 111 Kan. 107. 

N.C.—^Roberson v. Stokes, 106 S.E. 

151, 181 N.C. 59. 

5 C.J. p 637 note 89. 

Member of a social party may aid 
another member who is assaulted, 
provided the latter is not at fault 
himself, so as to forfeit his right to 
use the same force as is exerted in 
his behalf by the third person.— 
Brouster v. Pox, 93 S.W, 318, 117 
Mo.App. 711. 

Defending woman against insnlting 
remarks 

(1) A man is justified in using 
force to protect a woman against 
grossly vulgar and insulting re¬ 
marks.—Smith V. Slocum, 62 Ill. 354. 

(2) Mere incivility does not justi¬ 
fy the use of force.—^Hubbard v. 
Perlie, 25 App.CD.C.) 477. 
Separating combatants 

That a police officer came between 
complainant and another officer who 
was assaulting him, whether for the 
purpose of separating them or not, 
did not constitute an “assault” on 
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complainant.—^People v. Bingham, 
107 N.y.S. 1055, 123 App.Div. 286. 

66. Roberson v. Stokes, 106 S.B. 
151, 181 N.C. 59—5 C.J. p 637 note 
89. 

67. Roberson v. Stokes, supra. 

68. Kan.—^Prew v, Teagarden, 205 
P. 1023, 111 Kan. 107. 

N.C.—^Roberson v. Stokes, 106 S.E. 

151, 181 N.C. 59. 

5 C.J. p 638 note 96. 

69-. Frew V. Teagarden, 205 P. 1023, 
111 Kan. 107. 

Prevention of felony or great bod¬ 
ily harm only 

In an action for assault and bat¬ 
tery, an instruction that defendant 
would be liable to plaintiff, even if 
the jury found the assault was jus¬ 
tifiable by defendant, if the latter 
used more force than was reason¬ 
ably necessary to prevent a felony, 
or prevent great bodily harm to a 
third person, was erroneous, the 
rule being that one may use in 
defense of a third person as much 
force as appears to him to be neces¬ 
sary.—^Prew V. Teagarden, 205 P. 
1023, 111 Kan. 107. 

TO, Frew v. Teagarden, supra. 

71. Miller for Use of Miller v. 
Trascher, (La.App.) 145 So. 27— 
5 C.J. p 637 note 90. 

72. Prew v, Teagarden, 205 P. 1023, 
111 Kan. 107. 



6 C.J.S. 


ASSAULT AFD BATTERY 


§ 19 

to the defense of his servant,if the servant is not 
the aggressor;^^ but the force employed must not 
go beyond the necessities of the case.'^^ 

c. Relatives 

A person is justified In using force to defend mem¬ 
bers of his family from injury under circumstances under 
which, and to the extent that, such members may defend 
themselves. 

A person is justified in using sufficient force to 
protect members of his family."^^ Thus, it is a good 
defense that the alleged assault was committed in 
defense of defendant's husband or wife,77 or parent 
or child,78 or brother.78 

Extent and limit of immunity. Since, however, 
the person interfering on behalf of another enjoys 
no further or greater immunity than the person at¬ 
tacked, as stated supra in subdivision a of this sec¬ 
tion, defendant not only must be free from fault 
himself, but there must also be freedom from fault 
on the part of the person he seeks to protect^O Ac¬ 
cordingly, if the person defended was not free from 


fault, his protector cannot claim immunity.8i Fur¬ 
thermore, before a person is justified in using force 
to protect members of his family, the apparent dan¬ 
ger must be such as to induce one exercising a rea¬ 
sonable and proper judgment to interfere to prevent 
a consummation of the in jury, 82 and no more force 
must be used than is reasonably necessary for such 
purpose.88 If the danger has passed, justification 
for the use of violence is at an end.84 

§ 20. — Defense of Property or Possession 

a. In general 

b. Personalty 

c. Realty 

d. Who may defend 
^ a. In General 

One may protect his property against aggression by 
the reasonable use of force. 

It is a generally accepted rule that a person has 
the right to protect his property against aggression, 
using such force as is reasonably necessary.85 in 


73. Frew v. Teagarden, supra—5 C. 
J. p 637 note 92. 

74. Frew v. Teagarden, supra—5 C. 
J. p 638 note 93. 

75. Frew v. Teagarden, supra 

70. Kan.—^Frew v. Teagarden, su¬ 
pra, 

Ija—Goodwin v. Beene, 84 So. 679, 
147 La. 177. 

5 C.J. p 638 note 96. 

77. Martin v. Costa (Cal.App.) 35 
P.(2d) 362—5 C.J. p 638 note 97. 
70. Rutherford v. Foster, 125 F. 187, 
60 C.C.A. 129—5 C.J. p 638 notes 
98. 1 [a]. 

ISistake as to child assaulted 
A parent committing an assault in 
defense of his child should not be de¬ 
prived of his right to defend by the 
mere fact that he was mistaken as to 
which one of his children was being 
assaulted by plaintiff.—^Downs v. 
Jackson, (Ky.) 128 S.W. 339. 

79. Goodwin v. Beene, 84 So. 679, 
147 La 177. 

To prevent a breach of the peace, 
one may use gentle and moderate 
force to prevent an assault on his 
brother.—^Mellen v. Thompsoa 32 Vt 
407, 

Brother on ground 

One appearing at a fight and find¬ 
ing his brother lying on his back, 
with one of his antagonists bending 
over him and another standing by, 
may have reasonable grounds to be¬ 
lieve that his brother is in immi¬ 
nent danger of death or great bodily 
harm, and his intervention, by strik¬ 
ing one of the antagonists over the 
head with a stick, which he picks up 
at the moment, does not necessarily j 


make him liable in damages for the 
injury so inflicted.—Goodwin v. 
Beene. 84 So. 579, 147 La. 177. 

80. Roberson v. Stokes, 106 S.B. 151, 
181 N.C. 59—5 C.J. p 638 note 1. 

81. Ala.—^Morris v, McClellan, 45 So. 
641, 154 Ala. 639, 16 Ann.Cas. 805. 

Del.—Obier v. Neal, 6 Del. 449. 

5 C.J. p 638 note 2. 

82. Kan.—Sloan v. Pierce, 85 P. 812, 
74 Kan. 65. 

La.—Goodwin v. Beene, 84 So. 679, 
147 La. 177. 

N.C.—^Roberson v. Stokes, 106 S.E. 

151, 181 N.C. 59. 

5 C.J. p 638 notes 96, 98 [bj. 

"Apparent” danger sufficient 
In an action to recover damages 
for an assault and battery, where de¬ 
fendant seeks to justify his conduct 
on the ground that he had reason to 
believe and did believe that it was 
necessary to protect his father from 
injury, a finding that the danger to 
his father was not such as to induce 
a person exercising reasonable and 
proper judgment to interfere in order 
to prevent the consummation of such 
injury is open to a construction that 
gives the word ‘^danger'* the force of 
•"apparent danger.”—Sloan v. Pierce, 
85 P. 312, 74 Kan. 65, criticized in 
Hill V. Rogers, 2 Iowa 67. 

Sufficiency of provocation 
A husband is not justified in com¬ 
mitting an assault and battery on 
one who calls his wife a “damn lie.” 
—^Hayes v. Sease, 29 S.E. 259, 51 S. 
C. 534. 

axatoriality of ago of plaintiff in de¬ 
termining justification. 

Where plaintiff, who was five years 
of age, had just committed ”a vio¬ 
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lent and brutal assault and battery” 
on defendant's child, only eighteen 
months old, when defendant caught 
him and whipped him severely, it 
was held that there was great prov¬ 
ocation but no justification, and a 
verdict for one hundred dollars dam¬ 
ages was sustained.—Sowell v. Mc¬ 
Donald, 58 Miss. 251. 

The right of a son to defend his 
father against an attack is no broad¬ 
er than the right of the father to 
defend himself, so that, in a civil ac¬ 
tion for assault and battery, an in¬ 
struction that the son had the right 
to protect his father from serious 
bodily harm was too broad as not 
limiting the right to cases of neces¬ 
sity and to the use of only sufficient 
force for the purpose.—Roberson v. 
Stokes, 106 S.E. 151, 181 N.C. 59. 

83. Roberson v. Stokes, supra—5 C. 

J. p 638 note 96 [b]. 

84b Miller for Use of Miller v. 

Trascher, (La.App.) 145 So. 27. 
Attack ceased 

The fact that an eighteen-year-old 
boy threw a rock which struck de¬ 
fendant’s young son does not justify 
defendant's striking the boy, who at 
the time was sitting down where no 
further attack on the son seemed to 
have been contemplated.—Miller for 
Use of Miller v. Trascher, (La.App.) 
145 So. 27. 

85. Cal.—^Fawkes v. Reynolds, 211 
P. 449, 190 Cal. 204—Frickstad v. 
Medcr^t, 279 P. 840, 100 Cal.App. 
188. 

Ill.—^Abt V. Burgheim, 80 Ill. 92. 

La.—^Applewhite v. New Orleans 
Great Northern R. Co., (App.) 148 
So. 261. 
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so doing, however, human life must not be endanger¬ 
ed or great bodily harm inflicted.^® 

b. Personalty 

Reasonable force may be used to prevent the unlaw¬ 
ful taking of one's personal property. 

One whose personal property is being unlawfully 
taken may use force to prevent such taking,^^ pro¬ 
vided he uses only such force as is reasonably neces¬ 
sary and this has been held to be true, even though 
the taking away might have been prevented by de¬ 
taining the trespasser without the use of any vio¬ 
lence or physical force.89 The taking or endangering 
of life is not justified, however, for the mere pro¬ 
tection of personal property,^^^ unless in some juris¬ 


§ 20 

dictions, it should become necessary to prevent the 
commission of a felony,^^ 

c. Eealty 

(1) In general 

(2) Ejecting trespasser or licensee or in¬ 

vitee 

(1) In General 

Whether defense of property will Justify an assault 
by a defendant on one who unlawfully attempts to enter 
or who has so entered upon the defendant's premises 
will depend on the circumstances of the particular case. 

One has no right to use force to acquire posses¬ 
sion of realty to which he has a real or fancied right, 
and of which the person assaulted is in lawful pos- 


Mich.—Gillespie v. Beecher, 48 N.W. 
561, 85 Mich. 347—^Ayres v. Birtch, 
35 Mich. 501. 

N.T.—O'Donnell v. McIntyre, 23 N.B. 
455, 118 N.T. 156. 

tq-.C.—Curlee v. Scales, 158 S.B. 89, 
200 N.C. 612. 

Pa.—Lichtenwallner v. Laubach, 105 
Pa. St. 366; 

Excessive force.—Cordes v. Mason, 
14 Ohio Cir.Ct.(N.S.) 70. 

86. Mo.—Robbs V. Missouri Pac. 
Ry. Co., 242 S.W, 155, 210 Mo.App. 
429. 

N.C.—Curlee v. Scales, 158 S.B. 89, 
200 N.C. 612. 

87. Ala.—Donnell v. Great Atlantic 
& Pacific Tea Co., 156 So. 844. 

Cal.—McLean v. Coif, 176 P. 169, 179 
Cal. 237—^Riffel v. Letts, 160 P. 
845, 31 Cal.App. 426. 

Ill,—Spelina v. Sporry, 279 IlLApp. 
376. 

La.—^Applewhite v. New Orleans 
Great Northern R. Co., (App.) 148 
So. 261. 

Mo.—Hartman v. Hoernle, (App.) 201 
S.W. 911. 

N.J.—Ryerson v. Carter, 105 A. 723, 
92 N.J.Law 363, aflarmed 108 A. 
927, 93 N.J.Law 477. 

N.C.—^Bailey v. Ferguson, 183 S.B. 
275, 209 N.C. 264—Kirkpatrick v. 
Crutchfield, 100 S.E. 602, 178 N.C. 
348. 

5 C.J. p 631 note 37. 

Employee has the right to protect 
employer’s property by use of rea¬ 
sonable force.—^Applewhite v. New 
Orleans Great Northern R. Co., (La. 
App.) 148 So. 261. 

Eegainiug possession momentaidly 
interrupted 

Where plaintiff seized a paper, the 
property of defendant, she gained 
only a momentary custody, rather 
than its possession, and defendant 
had the right to use force to protect 
his possession, or to regain his mo¬ 
mentarily interrupted possession.— 
McLean v. Coif, 176 P. 169, 179 Cal. 
237. 


Possession of gas meter which is 
in the rightful possession of house¬ 
holder may be defended.—^Ryerson v. 
Carter, 105 A. 723, 92 N.J.Law 363, 
affirmed 108 A. 927, 93 N.J.Law 477. 
Personalty on another’s land 
The owner of a cow, who had tied 
the cow to trees with the permission 
of one who claimed to be in posses¬ 
sion of the land, had the right to 
prevent another person, claiming 
right to possession of land, from 
forcibly taking the cow from her 
against her will, and to use all neces¬ 
sary force for that purpose.—^Kirk¬ 
patrick V. Crutchfield, 100 S.B. 602, 
178 N.C. 348. 

Purchaser not acquiring title 

In a seller’s action for assault and 
battery, a requested instruction that 
defendant, the proposed purchaser, 
was the owner of the com and had 
the right to resist by force an at¬ 
tempt of another to take possession 
of it was properly refused, where the 
agreement for purchasing was so in¬ 
complete as not to fix the quality and 
price, so that title had not passed.— 
Rohr V, Riedel, 202 P. 852, 110 Kan. 
107. 

Past petty thievery is no defense 
to assault and battery.—Quinn v. 
Banker, (La.App.) 166 So. 908. 

88. Ala.—^Donnell v. Great Atlantic 
& Pacific Tea Co., 156 So. 844. 
Cal,—McLean v. Coif, 176 P. 169, 179 
Cal. 237. 

Ill.—Spelina v. Sporry, 279 IlLApp. 
376. 

La.—^Applewhite v. New Orleans 
Great Northern R. Co., (App.) 148 
So. 261. 

Mo.—^Hartman v. Hoernle, (App.) 201 
S.W. 911. 

N.C.—Bailey v. Ferguson, 183 S.B. 
275, 209 N.C. 264—Kirkpatrick v. 
Crutchfield, 100 S.B. 602, 178 N.C. 
348. 

5 C.J. p 631 note 38. 

Excessive force 

A butcher who slapped a customer 
while endeavoring to recover posses¬ 
sion of meat for which the customer 
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had refused to pay the full price ex¬ 
ceeded the degree of force reasonably 
necessary, and thereby rendered his 
employer liable for assault and bat¬ 
tery.—Donnell v. Great Atlantic & 
Pacific Tea Co., (Ala.) 156 So. 844. 
Full price not paid by purchaser 
A butcher was entitled to use such 
force as was reasonably necessary to 
prevent a customer from carrying 
away meat for which he had refused 
to pay the full purchase price, since, 
on the customer’s refusal to pay the 
full price, title to meat did not pass. 
—Donnell v. Great Atlantic & Pacific 
Tea Co.. (Ala.) 156 So. 844. 

Recaption of personalty see infra § 

21 . 

89. Wright v. Southern Express Co., 
(C.C.A.T6nn.) 80 F. 85. 

90. Ill.—Spelina v, Sporry, 279 Ill. 
App. 376. 

Mo.—Robbs V. Missouri Pac. Ry. Co., 
242 S.W. 155, 210 Mo.App. 429. 
*‘As much as the law resx>ects the 
property rights of an individual, it 
will not permit him to tak« life or 
employ such dangerous measures as 
will endanger life merely to protect 
his personal property rights.”—Spe¬ 
lina V. Sporry. 279 IlLApp. 376, 380. 

One engaged in a felony cannot re¬ 
cover damages for injuries inflicted 
by another, by shooting, in protect¬ 
ing his or his employer’s property.— 
Applewhite v. New Orleans Great 
Northern R. Co., (La.App.) 148 So. 
261. 

91. Robbs V. Missouri Pac. Ry. Co., 
242 S.W. 155, 210 Mo.App. 429. 

Acts not constituting felony 

(1) A boy, who was shot by a 
watchman guarding a dynamite stor¬ 
age house when the boy and others 
were running from the watchman, 
after they had been apprehended in 
making preparations to rob the stor¬ 
age house, but before they had com¬ 
mitted any act toward the actual 
commission of the crime, was not 
shot while engaged in the commis¬ 
sion of a felony, notwithstanding 


eO.J.S.-52 
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session nor, having wrongfully obtained posses¬ 
sion, will such mere possession justify him in as¬ 
saulting the lawful occupant to prevent a reentry.^s 
So, one being on the premises of another, or attempt¬ 
ing to enter thereon against the latter's wishes, is 
liable for any assault or violence which he may com¬ 
mit and, if he commits an assault on the posses¬ 
sor or his family when the latter attempts to remove 
him, then, in defending the assault, a wounding is 
justified.95 

One who has a right to enter on the land of an¬ 
other may use such force as is required for the pur¬ 
pose without being liable to an action but, if he 
uses excessive force, he is liable to a personal ac¬ 


tion for an assault.®^ Reasonable force may also be 
used to protect one's rights on the land of another 
after entry thereon.®^ 

Mistake in mitigation. A mistake by defendant 
as to his right on property claimed by another, in 
defense of which right he committed the assault, may 
be shown in mitigation of punitive damages, but not 
of actual damages.^® 

(2) Ejecting Trespasser or Licensee or In¬ 
vitee 

(a) In general 

(b) Motive 

(c) Notice to depart 


Rev-.StdSlS) § 3683, providing: for 
punishment of one who shall “at¬ 
tempt to commit an offense prohibit¬ 
ed by law, and in such attempt shall 
do any act toward the commission 
of the offense.’"—Robbs v. Missouri 
Pac. Ry. Co., 242 S.W. 155, 210 Mo. 
App. 429. 

<2) While defendant was entitled 
to resist trespass on his land and 
taking of his melons, he was not jus¬ 
tified in the use of unnecessary 
force, such as shooting a fleeing tres¬ 
passer in the side and back.—^Hart¬ 
man V, Hoemle, (Mo.App.) 201 S.W. 
911. 

92. Dimmitt v. Breakey, (C.C.A. 
Tex.) 267 P. 792, certiorari de¬ 
nied 41 S.Ct 18, 254 XJ.S. 641, 65 
L.Ed. 453—5 C.J. p 631 note 41. 
Effect of fraud 

The fact that plaintiff acquired 
possession of land for the fraudu¬ 
lent purpose of obtaining a deferred 
classification under the Draft Law 
as an agriculturist did not warrant 
his dispossession by defendant, a 
stranger to the title, nor constitute 
a defense to an action for assault 
and battery committed in attempt¬ 
ing plaintiff’s ejection.—^Dimmitt v. 
Breakey, iC.C.ATex.) 267 F. 792, cer¬ 
tiorari denied 41 S.Ct 13, 254 U.S. 
641, 65 L.Ed. 453. 

Although one was entitled to the 
unhindered enjoyment of a way 
across anothex^s land, such right 
would not justify an assault on the 
other to enforce such right—^Miller- 
Brent Lumber Co. v. Stewart, 61 So. 
943, 166 Ala. 657, 21 Ann.Cas. 1149 
and note. 

An owner who enters and forcibly 
attempts to eject his tenant is guilty 
of an assault and battery.—^Reeder v. 
Purdy, 41 IlL 279. 

One having a legal right to the 
possession of premises in the actual 
possession of another is not justified 
in entering and forcibly expelling the 
latter, and for so doing he is liable 
for assault and forcible eviction.— 


Bristor v. Burr, 24 N.B. 937, 120 N.Y. 
427, 8 L.R.A. 710. 

Reentry on realty see infra § 22. 

93. Mich.—Soule v. Hough, 8 N.W. 
50, 159, 45 Mich. 418. 

N.Y.—^Liebstadter v. Federgreen, 29 
N.Y.S. 1039, 80 Hun 245. 

Vt.—^Perkins v. West, 55 Vt. 265. 

94. Churchill v. Hulbert, 110 Mass. 

42. 14 Am.R. 578—S C.J. P 631 note 

43. 

95. Higgins V. Minaghan, 47 N.W. 
941, 78 Wis. 602, 23 Am.S.R. 428, 
11 L.R.A. 138—5 C.J. p 631 note 44. 

Besisting trespassers 

(1) A person who, while resisting 
a trespass to land, receives violence 
from a trespasser who is striving to 
make good his trespass by force is 
entitled to damages.—^Moore v. Cam¬ 
den, etc., R. Co., 65 A. 1021, 74 N.J. 
Law 498, 122 Am.S.R. 399. 

(2) The motive of the resister of 
a trespass to property is immaterial; 
he has the right to resist it, and to 
recover for violence to him in so do¬ 
ing.—Slingerland v. Gillespie, 69 A. 
162, 70 N.J.Law 720, 1 Ann.Cas. 886, 
overruling Slingerland v. Gillespie, 
51 A. 475, 67 N.J.Law 386. 

96. Pulton Inv. Co. v. Fraser, 230 P. 
600, 76 Colo. 125—5 CJ. p 631 
note 45. 

I Entry by mortgagee 

(1) The breaking of a lock, put on 
a farm gate by the mortgagor’s wife 
who was in charge of the farm, with¬ 
out authority from the mortgagor, is 
not a trespass justifying the pre¬ 
cipitation of a conflict with one en¬ 
tering on the mortgagee’s behalf to 
take possession of mortgaged wheat, 
as authorized by the mortgage, on re¬ 
moval thereof without the mortga¬ 
gee’s consent, so as to authorize a 
recovery of damages by her for as¬ 
sault.—^Pulton Inv. Co. v. Fraser, 230 
P. 600, 76 Colo. 125. 

(2) The fact that the mortgagor’s 
wife followed the advice of her at¬ 
torney in insisting on the mortga¬ 
gee’s resort to law to secure posses- 
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Sion of mortgaged property, of which 
the mortgage authorized the mort¬ 
gagee to take possession on condition 
broken, does not justify a breach of 
the peace to prevent entry for such 
purpose nor warrant recovery of 
damages from the mortgagee and Its 
agent for assault and battery,—^Ful¬ 
ton Inv. Co. V. Fraser, supra. 

97. Lambert v. Robinson, 37 N.E. 
753, 162 Mass. 34, 44 Am.S.R. 366. 
Where defendant claimed an irrev¬ 
ocable license to enter plaintiff’s 
premises, it was held that, on being 
resisted, he had no right to commit a 
breach of the peace, but It was his 
duty to desist from his attempt to 
enter, as he could not justify a re¬ 
sort to personal violence to enforce 
his rights, but should have recourse 
to his legal remedies.—Churchill v. 
Hulbert, 110 Mass. 42, 14 Am.R. 578. 

98. Fawkes v. Reynolds, 211 P. 449, 
190 Cal. 204. 

Pipe line on another’s land 
Where defendant had a right to 
flow of water through pipe lines 
across plaintiff's land, he had a right 
to protect his rights in the water 
and the flow thereof by entering on 
the land and protecting the property 
by the use of all force reasonably 
necessary.—^Fawkes v. Reynolds, 211 
P. 449, 190 CaJ. 204. 

rorce not unreasonable 
Where defendant, having the right 
to protect a pipe line with flow of 
I water across plaintiff’s land, entered 
thereon, and, while standing on the 
pipe line, when attacked by plain¬ 
tiff, struck plaintiff three times, each 
blow knocking him down as he came 
to renew the assault, but defendant 
did not follow him or continue the 
assault, but remained on the pipe 
line, verdict for defendant should not 
be disturbed on the ground that he 
used more force than was reasonably 
necessary.—Fawkes v. Reynolds, 211 
P. 449, 190 Cal. 204. 

99, Tex.—Haverbekken v. Johnson, 
(Civ.App.) 248 S.W. 102. 
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(a) In General 

Reasonable force may be used to prevent a trespass 
on one's property or to eject a trespasser or Intruder 
thereon. 

A lawful owner or occupant of premises, or one 


claiming title and rightfully in possession, may re¬ 
tain possession and use such force as may be rea¬ 
sonably necessary to prevent an unlawful entry, 
or to remove trespassers or intruders,^ or persons, 
originally on the premises by license or permission, 
who refuse to leave on request,^ and are given a 


Vt.—^Rogers v. Bigelow, 96 A. 417, 90 
Vt. 41. 

1. Ala.—^Brookside-Pratt Mining Co. 
V. Booth, 100 So. 240, 211 Ala. 268, 
33 A.L.R. 417—^Alabama Fuel & 
Iron Co. V. Courson, 101 So. 638, 20 
Ala.App. 312, reversed on other 
grounds. Ex parte Alabama Fuel & 
Iron Co., 101 So. 642, 212 Ala. 1— 
Hart V. Jones, 70 So. 206, 14 Ala. 
App. 32, certiorari denied Ex parte 
Bellevue Highlands Co., (Ala.) 70 
So. 1012. 

Cal.—S to well v. Evans, 296 P. 278, 
211 Cal. 565—^Livesey v. Stock, 281 
P. 70, 208 Cal. 315—Phelps v. Ar¬ 
nold, 297 P. 31, 112 Cal.App. 518— 
Lorenz v. Hunt, 264 P. 336, 89 Cal. 
App. 6. 

Ky. —^Hamilton v. Howard, 28 S.W. 
(2d) 7, 234 Ky. 321—^Lunsford v. 
Hatfield Coal Co., 178 S.W. 1166, 
166 Ky. 119. 

Mo.—^Hartman v. Hoernle, (App.) 201 
S.W. 911. 

N.Y.—Hill V. Greeley Square Hotel 
Co., 161 N.Y.S. 1085, 176 App.Div. 
421—Gage v. Bewley, 160 N.Y.S. 
1111, arnrmed 160 N.Y.S. 1131, 175 
App.Div. 94, reargument denied 
162 N.Y.S. 1120, 176 App.Div. 949. 
Okl.—Weatherly v. Manatt, 179 P. 
470, 72 Okl. 138. 

Wis.—Oleson v. Fader, 152 N.W. 290, 
160 Wis. 473. 

5 C.J. p 632 note 48. 

*'A man’s home is his castle and 
he has the right to protect It against 
invasion.”—Shea v. Cassidy, 257 Ill. 
App. 667, 666. 

Who are trespassers 

(1) Plaintiff, ordered to remain 
away, visiting defendant’s home to 
present a written demand notice pre¬ 
pared by her attorney, was a tres¬ 
passer, and defendant was justified 
in using reasonable force to eject 
her.—^Phelps v. Arnold, 297 P. 31, 
112 Cal.App. 518—5 C.J. p 632 note 48 
[a]. 

(2) On the other hand, where 
plaintiff, on entering defendant’s 
commissary and making known his 
desire to purchase an article, was 
told by defendant’s servant in charge 
that he would wait on plaintiff if the 
latter would wait, plaintiff was then 
rightfully in such place, and X, an¬ 
other agent of defendant, who pre¬ 
viously had warned plaintiff to stay 
away, could not then direct plaintiff 
to leave, and where he did so and 
caught plaintiff by the arm and boot¬ 
ed him along, defendant committed 
an actionable assault and battery on 
plaintiff.—^Alabama Fuel & Iron Co. 


V. Courson, 101 So. 638, 20 Ala.App. 
312, reversed on other grounds Ex 
parte Alabama Fuel & Iron Co., 101 
So. 642, 212 Ala. 1. 

Visitor to servant 

(1) A servant’s occupation of the 
master’s premises is in law the occu¬ 
pation of the master, and the servant 
has no hostile possession and no in¬ 
dependent right to possession.—Tips- 
word V. Potter, 174 P. 133, 31 Idaho 
509. 6 A.L.R. 527. 

(2) Hence, a servant has no right 
to bring anyone into his employer’s 
house to live with him without the 
master's consent, and it requires no 
notice from the employer to make 
his prohibition on the servant effec¬ 
tive.—Tipsword v. Potter, supra. 
Co nfining acts to order to leave tmi- 

necessary 

Where plaintiff, who was ordered 
to remain away from defendant’s 
premises, made an apparently hostile 
entry in defiance of such order, de¬ 
fendant could use reasonable force to 
eject plaintiff, without just ordering 
plaintiff to leave.—Phelps v, Arnold, 
297 P. 31, 112 Cal.App. 618. 
Landlord and tenant 

On the lessor’s refusal to leave the 
premises, where he has no right to 
be, the lessee has a right to remove 
him forcibly, and is not guilty of as¬ 
sault if he uses no more force than 
is reasonably necessary therefor.— 
Oleson V. Fader, 152 N.W. 290, 160 
Wis. 473, Ann.Cas.l917D 314. 

Itights of tenants 

(1) A tenant in possession of prem¬ 
ises by permission of the owner has 
a right to defend that possession 
against all persons, including the 
owner.—Weatherly v. Manatt, 179 P. 
470, 72 Okl. 138. 

(2) Thus, a tenant rightfully in 
possession of premises had the right 
to use reasonable force to prevent 
the forcible and unlawful entry by a 
purchaser.—Lorenz v. Hunt, 264 P. 
336, 89 Cal.App. 6. 

(3) Reentry after termination of 
tenancy see infra § 22. 

Going off premises to attack in¬ 
truder. 

(1) The right to act in defense of 
home is limited to cases of attempted 
forcible entry or attack with firearms 
for purpose of committing a felony 
or inflicting bodily harm.—^Hamilton 
V. Howard. 28 S.W.(2d) 7, 234 Ky. 
321. 

(2) Hence, one has no right to go 
out into the street and attempt to 
kill a man, who has done no act in¬ 

819 


dicating that he has the intention of 
making forcible entry of the assail¬ 
ant’s home.—Shea v. Cassidy, 257 Ill. 
App. 557. 

(3) So, one following another off 
the premises and shooting him while 
he is talking to a third person and 
making no attempt to attack the for¬ 
mer’s home in any manner may not 
defend the assault as done in the 
protection of his home.—^Hamilton v. 
Howard, supra. 

Degree of force a question of fact 

(1) In determining the amount or 
degree of force necessary to be used 
by defendant in putting plaintiff off 
his premises, the jury may consider 
the age and relative size of the par¬ 
ties.—Thomason v. Gray, 3 So. 38, 
82 Ala. 291—5 C.J. p 634 note 57. 

(2) The fact that the Intruder en¬ 
tered armed and remained armed is 
material on the question of reason¬ 
able force.—^Walker v. Chanslor, 94 
P. 606, 153 Cal, 118, 126 Am.S.R. 61, 
17 L.R.A.(N.S.) 455. 

(3) Questions of law and fact gen¬ 
erally see infra § 48. 

2. Idaho.—^Tipsword v. Potter, 174 
P. 133, 31 Idaho 509, 6 A.L.R. 527. 
Ky.—Gargotto v. Isenberg, 51 S.W. 
(2d) 443, 244 Ky. 493—Lunsford v. 
Hatfield Coal Co., 178 S.W. 1166, 
166 Ky. 119. 

Mich.—Gungrich v. Anderson, 155 N. 

W. 379, 189 Mich. 144. 

Miss.—^Western Union Telegraph Co. 
V. Stacy, 139 So. 604, 162 Miss. 
286. 

N.J.—Vitolo V. Nicotera Loan Co., 
160 A 89, 10 N.J.Misc. 624. 

N.Y.—Makuc v. Majestic Hotel Co., 
165 N.Y.S. 232. 

Ohio.—^Humphrey Co. v. Cohen, 16 
Ohio Cir.Ct.(N.S.) 284. 

S.C.—Shramek v. Walker, 149 S.E. 
331, 152 S.C. 89. 

Tex.—^Hartman v. Logan, (Civ.App.) 

203 S.W. 61, error refused. 

Wash.—Crouch v. Ringer, 188 P. 782, 
110 Wash. 612, 9 A.L.R. 374—Aus¬ 
tin V. Metropolitan Life Ins. Co. 
of New York, 180 P. 134, 106 Wash. 
371, 6 A.L.R. 1061, 

5 C.J. p 632 note 49. 

Disorderly person. 

A person operating a pool hall can 
use such force as reasonably appears 
necessary to eject a drunk or dis¬ 
orderly person who refuses to leave, 
but cannot wound such person, ex¬ 
cept in self-defense.—Gargotto v. Is¬ 
enberg, 51 S.W.(2d) 443, 244 Ky. 493 
—5 C.J. p 632 note 49 [b]. 
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reasonable time in which to do so,^ provided, in some 
jurisdictions, the occupancy which is being protected 
is an exclusive oneA The fact that intrusion on land 
and a refusal to depart on request is a misdemeanor 
will not affect the right of the landowner to resist 
forcibly or expel the wrongdoer.5 


This defense cannot be successfully invoked, how¬ 
ever, if defendant himself is at fault,® or where he 
uses unnecessary force in ejecting the intruder,*^ as 
where he unnecessarily beats or wounds him or uses 
a dangerous or deadly weapon,® unless the latter is 
necessary for self-defense or to prevent a felony 


Employees 

(1) A domestic has a reasonable 
time after the termination of her em¬ 
ployment in which to leave the prem¬ 
ises, and, where she remains there¬ 
after, she may be ejected by the use 
of proper force.—Gungrich v. Ander¬ 
son, 155 N.W. 379, 189 Mich. 144— 
5 C.J. p 632 note 49 [d]. 

(2) WTiere defendant, occupying 
hotel apartment, ordered plaintiff, 
her employee, to leave the apart¬ 
ment defendant had the right on 
plaintiff's refusal to leave, to use 
force necessary to eject her without 
being civilly liable for assault.—^Ma- 
kuc V. Majestic Hotel Co., 165 N.Y.S. 
232. 

(3) One employed by defendant 
however, for service in the house, 
having, after her discharge by him, 
been granted a reasonable time to 
leave, was not a trespasser, when 
thereupon she telephoned for a bag¬ 
gageman, and, therefore, defendant 
is liable for his assault which was 
not made for the mere purpose of 
ejecting plaintiff.—^Hartman v. Lo¬ 
gan, (Tex.Civ.App.) 203 S.W. 61, er¬ 
ror refused. 

Kerchant or storekeeper and ctzs- 
tomer 

(1) The proprietor of a store, on 
the refusal of a customer to leave, 
was not, as a matter of law, required 
to lay hands on the customer gently, 
but could use reasonable force to 
eject him.—Shramek v. Walker, 149 
S.B. 331, 152 S.C. 89. 

(2) A merchant or storekeeper may 
withdraw invitation to trade from 
such persons as he may desire, and 
thereafter, if such persons come into 
his store or commissary, he may 
eject them by the use of no more 
force than is reasonably necessary, if 
such persons refuse to leave after 
notice and a reasonable time in which 
to do so.—^Brookside-Pratt Mining 
Co. v. Booth, 100 So. 240, 211 Ala. 
268, 33 AL.R. 417. 

(3) Where a customer of a butch¬ 
er shop had been warned that she 
was no longer desired as a customer, 
and that she could obtain a return of 
money paid for fish, which she claim¬ 
ed were bad, by returning the fish, 
the butcher could use any necessary 
force to eject her, where, after re¬ 
turning the fish and obtaining her 
money, she followed him around the 
shop talking excitedly and refused to 
leave the premises.—Crouch v. Ring¬ 
er, 188 P. 782. 110 Wash. 612. 9 A.L. 
R. 374, 


Trespasser after request to leave 
With regard to liability for as¬ 
sault and battery, the agent of a tel¬ 
egraph company calling at the office 
of the sender of a misdelivered tele¬ 
gram to obtain a receipt for money 
returned to the seller is a trespasser 
after a request to leave.—^Western 
Union Telegraph Co. v. Stacy, 139 So. 
604, 162 Miss. 286. 

Necessity for notice to leave see in¬ 
fra § 20 c (2) (c). 

3. Brookside-Pratt Mining Co. v. 
Booth, 100 So. 240, 211 Ala. 268, 33 
AL.R. 417. 

4. Hart v. Jones, 70 So. 206, 14 Ala. 
App. 327, certiorari denied Ex par¬ 
te Bellevue Highlands Co., (Ala.) 
70 So. 1012. 

Public road fee lu adjoining landowu. 
er 

Where plaintiff stood his wagon 
and sold fruit therefrom in a public 
road, the owner of the land on both 
sides and of the fee was not justified 
in using force to protect his posses¬ 
sion as against plaintiff’s trespass, 
the occupancy of the owner of the 
land not being exclusive and the 
trespass Involved not being an addi¬ 
tional burden on the fee.—Hart v. 
Jones, 70 So. 206, 14 Ala.App. 327, 
certiorari denied Ex parte Bellevue 
Highlands Co., (Ala.) 70 So. 1012. 

5. Possbinder v. Svitak, 20 N.W. 
866, 16 Neb. 499. 

6. Ala.—^Hart v. Jones, 70 So. 206, 
14 Ala.App. 327, certiorari denied 
Ex parte Bellevue Highlands Co., 
(Ala.) 70 So. 1012. 

Utah.—Johanson v. Huntsman, 209 P. 

197, 60 Utah 402. 

5 C.J. p 633 note 51. 

7. Ala. — ^Alabama Fuel & Iron Co. 
V. Courson, 101 So. 638, 20 Ala.App. 
312, reversed on other grounds Ex 
Parte Alabama Fuel & Iron Co., 101 
So. 642, 212 Ala. 1. 

Cal.—^Boyajian v. Balian, (App.) 46 
P.(2d) 199. 

Idaho.—Tipsword v. Potter, 174 P. 

133, 31 Idaho 509, 6 AL.R. 627. 

Ill.—^Busick V. Illinois Cent R. Co., 
201 IlLApp. 63. 

La.—Oakes v. H. Weil Baking Co., 
141 So. 456, 174 La. 770. 

Me.—Littlefield v. Littlefield, 96 A 
789, 114 Me. 494. 

Miss.—^Western Union Telegraph Co. 
V. Stacy, 139 So. 604, 162 Miss. 
286. 

Mo.—^Hartman v. Hoertle, (App.) 201 
S.W. 911. 

N.J.—^Vitolo v. Nicotera Loan Co., 
160 A. 89, 10 N.J.Misc. 624. 
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Ohio.—^Humphrey Co. v. Cohen, 16 
Ohio Cir.Ct(N.S.) 284. 

Utah.—Johanson v. Huntsman, 209 P. 

197, 60 Utah 402. 

5 C.J. p 633 note 52. 

Malice or intent necessary 
One has the right to use such 
force, against trespassers, as is rea¬ 
sonably necessary to eject them from 
the premises, and is only liable for 
the use of unnecessary force, and 
then only when malice, willfulness, 
or specific intent on his part to in¬ 
jure is shown.—Gage v. Bewley, 160 
N.Y.S. 1111, affirmed 160 N.Y.S. 1131, 
175 App.Div. 94, reargument denied 
162 N.Y.S. 1120, 176 App.Div. 949. 
a Cal.—Stowell v. Evans, 296 P. 
278, 211 Cal. 565. 

Idaho.—Tipsword v. Potter, 174 P. 

133, 31 Idaho 509, 6 A.L.R. 527. 
Ky.—Gargotto v. Isenberg, 51 S.W. 

(2d) 443, 244 Ky. 493. 

Mo.—^Hartman v. Hoertle, (App.) 201 
S.W. 911. 

Neb.—^Everton v. Esgate, 38 N.W. 
794, 24 Neb. 235. 

S.C.—Shramek v. Walker, 149 S.E. 
331, 162 S.C. 89. 

Tex.—^Ater v. Ellis, (Civ.App.) 227 
S.W. 222, dismissed for want of 
jurisdiction. 

Utah.—Johanson v. Huntsman, 209 
P. 197, 60 Utah 402. 

5 C.J. p 633 note 53. 

Shooting trespasser 

(1) A mere trespass on another’s 
land does not justify the landowner 
in using a dangerous or deadly weap¬ 
on, and if he should shoot and injurs 
the trespasser, he will be liable.— 
Ever ton v. Esgate, 38 N.W. 794, 24 
Neb. 235—Ater v. Ellis, (Tex.Civ. 
App.) 227 S.W. 222, dismissed for 
want of jurisdiction—5 C.J. p 633 
note 53 [c] (2). 

(2) In an action for injuries from 
assault and battery, an instruction 
that, if plaintiff went into defend¬ 
ant’s store for a lawful purpose, and 
did not commit nor attempt to com¬ 
mit an act of violence, from which 
defendant had reason to fear any im¬ 
mediate injury to himself or his 
property, or to any person legally in 
the store, defendant had no right to 
use a deadly or dangerous weapon to 
eject plaintiff, because plaintiff did 
not leave instantly after being re¬ 
quested to do so, correctly stated the 
law.—Johanson v. Huntsman, 209 P. 
197, 60 Utah 402. 

9. Idaho.—Tipsword v. Potter, 174 
P. 133, 31 Idaho 509, 6 AL.R. 627. 
Tex.—^Ater v. Ellis, (Civ.App.) 227 
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neither can it be interposed if, after the ejection, he 
follows the trespasser up and assaults himA® 

Of course, one rightfully in the place from whence 
he is ejected may recover for an assault committed on 
him.ii 

(b) Motive 

Motive In resisting or ejecting a trespasser Is ordi¬ 
narily immaterial. 

The motive of defendant in resisting a trespassers^ 
or in ejecting him from his premises is immaterial 
as long as he uses no more force than is necessary in 
accomplishing his purpose.S3 

(c) Notice to Depart 

Notice to depart and a reasonable time so to do Is 
necessary to justify forcible ejectment of a trespasser 
entering peaceably. 

In order to justify the use of force in ejecting 
a trespasser from defendant’s premises, where he 
entered peaceably, it should be shown that defendant 
first requested the trespasser to depart and that he 


refused after being allowed a reasonable time to 
do so,i4 as in the case of one originally on the prem¬ 
ises by permission or license tut where the tres¬ 
passer uses actual force in effecting an entrance, then 
no request is necessary before forcibly ejecting 
him.i^ 

d. Who May Defend 

Ordinarily, anyone in possession may defend the 
property against all others except those having equal 
or superior rights. 

As a general rule, any person in possession of 
property may defend his possession against all but 
the true owner, regardless of the extent or charac¬ 
ter of such possession, 17 and constructive posses¬ 
sion of real property may be sufficient for this pur- 
pose.is 

Mere possession or occupancy by one, however, 
will not justify his use of violence against another, 
who as owner, licensee, or otherwise, is lawfully en¬ 
titled to enter or remain on the premises nor will 
mere ownership, without a right of possession, justify 


S.W. 222, dismissed for want of 
jurisdiction. 

Apparent attempt to commit felony 
sufELcient 

(1) Under statutes specifying 
when violence does not amount to 
assault and batteryi and permitting 
a homicide to prevent a murder, bur¬ 
glary, theft, etc., if defendant shot 
plaintiff for the purpose of pre¬ 
venting a theft, burglary, etc., on 
Ills premises at night, and it reason¬ 
ably appeared by plaintiff’s acts, or 
words coupled with acts, that it was 
plaintiff’s purpose to commit one of 
such offenses, the shooting was jus¬ 
tifiable.—^Ater V. Ellis, (Tex. Civ. 
App.) 227 S.W. 222, dismissed for 
want of jurisdiction. 

(2) Where plaintiff’s conduct on 
defendant’s premises after 11 o'clock 
at night indicated that he was there 
for the purpose of committing a 
theft, burglary, etc., and he was shot 
by defendant, a statute providing 
that homicide is justifiable in the 
protection of person or property 
against unlawful and violent attacks, 
but that all other means must be re¬ 
sorted to for the prevention of the 
injury, did not apply.—^Ater v. Ellis, 
(Tex. Civ. App.) 227 S.W. 222, dis¬ 
missed for want of jurisdiction. 

10. Cal.—Boyajian v. Balian, (App.) 
46 P.(2d) 199. 

S.D.—^Longpre v. Schmele, 264 N.W. 

201 . 

.6 C.J. p 634 note 56. 

Plaintiff assaulted while leaving. 
^Boyajian v. Balian, (Cal.App.) 46 
P.(2d) 199. 

AssaiUt several days after trespass 
An assault on an alleged trespasser 


is not justified by the trespasser’s al¬ 
leged act, several days previously, 
in maliciously cutting a dam on de¬ 
fendants’ land, thereby causing loss 
of water.—Longpre v. Schmele, (S. 
D.) 264 N.W. 201. 

11. Brookside-Pratt Mining Co. v. 
Booth, 100 So. 240, 211 Ala. 268, 
33 A.L.R. 417—5 C.J. p 634 note 
56. 

Be facto school teacher 
Where a school teacher went into 
possession of a schoolhouse and en¬ 
tered on his duties as teacher of the 
school without interruption, and 
taught for four months, and on the 
morning of a difliculty with the trus¬ 
tees was in peaceable possession of 
the schoolhouse, the trustees were 
wrongdoers in forcibly ejecting him, 
and he might maintain an action for 
assault and battery, although it 
might not appear that he was a li¬ 
censed teacher or had entered into 
a contract with the school trustees.— 
White V. Kellogg, 21 N.E. 901, 119 
Ind. 320—^Low v. Elwell, 121 Mass. 
309, 4 Am.Ii.Rev. 429, 23 Am.R. 272. 

12. Slingerland v, Gillespie, 59 A. 
162, 70 N.J.Law 720, 1 Ann.Cas. 
886, reversing 51 A. 475, 67 N.J. 
Law 385. 

13. Kiff V. Youmans, 86 N.T. 324, 40 
Am.R. 543, reversing 20 Hun 123— 
5 C.J. p 634 note 60. 

14. Ala.—Miller v. McGuire, 80 So. 
433, 202 Ala. 351. 

Idaho.—Tips word v. Potter, 174 P. 

133, 31 Idaho 509, 6 A.L.R. 527. 

5 C.J. p 634 note 61. 

15. Brookside-Pratt Mining Co. v. 
Booth, 100 So. 240, 211 Ala. 268, 33 
A.L.R. 417. 


Sjectiou of boarder 
A person has no right to eject an 
employee boarding with him, who, at 
the time, was creating no disturb¬ 
ance, without reasonable notice, at 
an unseasonable hour, or in inclem¬ 
ent weather.—^Redfield v. Redfield, 39 
N.W. 688, 75 Iowa 435. 

16. Miller v. McGuire, 80 So. 433, 
202 Ala. 351—5 C.J. p 634 note 62. 

17. Hoagland v. Forest Park High¬ 
lands Amusement Co., 70 S.W. 878, 
170 Mo. 335, 94 Am.S.R. 740. 

Pinder of property 
Where a pocketbook has been lost, 
as distinguished from laid down and 
forgotten, by the owner in a public 
place of amusement, the finder has 
the right to its possession as against 
every one but its owner, and if the 
proprietor of the place takes the ar¬ 
ticle from the finder by force or for¬ 
cibly ejects him for refusing to give 
it up, he is liable for assault and 
battery.—^Hoagland v. Forest Park 
Highlands Amusement Co., 70 S.W. 
878, 170 Mo. 335, 94 Am.S.R. 740. 

18. Soule V. Hough, 8 N.W. 50, 159, 
46 Mich. 418. 

Gaining axt entrance to> a part of a 
house does not establish such con¬ 
structive possession as will justify 
committing assault and battery on 
the occupants if they seek to remove 
obstructions.—Soule v. Hough, 8 N. 
W. 50, 159, 45 Mich. 418. 

19. Cooper V. McKenna, 124 Mass. 
284, 26 Am.R. 667—5 C.J. p 634 
note 66. 

Catholic priest, about to administer 
an office of his religion to a sick 
person at the latter's request, has no 
legal authority, by virtue of his 
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an assault on one casually there.20 

An agent, servant, or employee may defend the 
property of his principal or his master.21 

§ 2U Recaption of Property 

a. Property stolen or wrongfully taken 

b. Property peaceably or rightfully ac¬ 

quired 

c. Possession disputed 

d Necessity for demand 

a. Property Stolen or Wrongfully Taken 

Reasonable force may be used to recover property 
wrongfully taken by another. 

A person whose goods have been stolen may re¬ 


take them peaceably wherever he may find them .22 
The owner of personal property may retake it by 
force from one who has wrongfully deprived him 
of its possession, if he can do so without unreason¬ 
ably or excessively wounding the wrongdoer or re¬ 
sorting to the use of a dangerous weapon and it 
has been held that he may even enter the premises 
of another to recapture his property,24 but the weight 
of authority is to the effect that he cannot do so in 
the face of the resistance and protest of the owner 
of the premises, 2 5 or if by so doing he commits a 
breach of the peace,26 or assaults the person in pos- 
session.27 Where it is permissible to go on anothePs 
premises to demand goods unlawfully detained there¬ 
on, reasonable precautions as to known dangers in¬ 
volved in such entry may be taken.28 


priestly character, to remove forcibly 
from the room a person lawfully 
there.—Cooper v. McKenna, 124 
Mass. 284, 26 Am.H. 667. 

Grantee of moirtgragree 
The possession of the mortgagor, 
occupying the barn with her hay, 
grain, and cattle, with no record ti¬ 
tle, having deeded to the mortgagee 
with a parol agreement to redeed 
on the payment of interest and prin¬ 
cipal within five years, is superior to 
that of the grantee of the mortgagee, 
taking actual possession during the 
temporary absence of the mortgagor, 
and the use of force to exclude the 
mortgagor is a trespass.—^Perkins v. 
West, 55 Vt. 265. 

Tenant in common has no right to 
Inflict a battery on one who enters 
on the land under the authority of 
the cotenant, and in this respect 
there is no distinction between the 
cotenant and one entering with him 
and under his authority.—Causee v. 
Anders, 20 N.C. 3S8. 

20m Suggs V. Anderson, 12 Ga. 461. 

21. Applewhite v. New Orleans 
Great Northern R. Co., (La.App.) 
148 So. 261—5 C.J. p 634 note 65. 

22. Estes V. Brewster Cigar Co., 287 
P. 36, 156 Wash, 465. 

23. Ala.—^Piggly-Wiggly Alabama 
Co. V. Rickies, 103 So. 860, 212 Ala. 
585. 

Cal.—^McLean v. Coif, 176 P. 169, 179 
Cal. 237. 

Wash.—^Estes v, Brewster Cigar Co., 
287 P. 36, 156 Wash. 465. 

5 C.J. p 646 note 85. 

Parsnit of thief 

<1) The manager of a store may 
pursue one committing a theft in 
the store, and recapture the goods 
stolen.—^Estes v. Brewster Cigar Co., 
287 P. 36, 156 Wash. 465. 

(2) In retaking goods from a thief, 
pursued immediately after the theft, 
the owner may call persons to his aid 
and use force reasonably necessary 


to accomplish his purpose, without 
liability, except for excess.—^Estes 
V. Brewster Cigar Co., supra. 

Detentloii of thief 
Alleged larceny of plaintiff from 
defendant's stock of goods did not 
justify defendant in doing more than 
detain plaintiff until an officer could 
be called, using for such purpose 
only such force as may have been 
necessary to detain plaintiff.—^Pig- 
gly-Wiggly Alabama Co. v. Rickies, 
103 So. 860, 212 Ala. 585. 

Xunocent person, pursued as a sup¬ 
posed thief from a store, may recover 
for assault and battery against the 
I owner inflicting the injuries.—^Estes 
V. Brewster Cigar Co., 287 P. 36, 166 
Wash. 465. 

Reasonable force only 
Defendant’s right to use force, par¬ 
ticularly as against plaintiff’s per¬ 
son, in recovering momentarily in¬ 
terrupted possession of a paper, was 
limited by the condition that the 
force must be no more than reason¬ 
ably necessary.—^McDean v. Coif, 176 
P. 169, 179 Cal. 237. 

24. Conn.—Arlowski v. Foglio, 135 
A, 397, 105 Conn. 342, 53 A.L.R. 481. 

N.M.—Candelaria v. Gutierrez, 230 
P. 436, 30 N.M. 195. 

5 C.J. p 646 note 86. 

In absence of lien on chattel by land- 
owner 

An instruction that a lien on do¬ 
mestic animals for trespass by them 
does not exist, unless the lands tres¬ 
passed on are legally fenced, is prop¬ 
er, where defendants sought to show 
in justification or mitigation, as 
against the objection of injecting 
false issue, that the difl5.culty arose 
on account of plaintiff seeking to 
drive the animals from the herd then 
being held by defendants on an un¬ 
fenced range to which they had the 
right of possession.—Candelaria v. 
Gutierrez, 230 P. 436, 30 N.M. 195. 

25. Churchill v. Hulbert, 110 Mass. 
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42, 14 Am.R. 578—5 C.J. p 646 
notes 87, 88. 

Xiicense to enter premises 
Although defendant had an irrev¬ 
ocable license from plaintiff to en¬ 
ter on his land and remove certain 
personal property that belonged to 
defendant, yet, if plaintiff resisted 
the entry, under a claim that de¬ 
fendant had already removed all the 
property that was his, he had no 
right to use personal violence to 
overpower plaintiff’s resistance and 
enforce his claim.—Churchill v. Hul¬ 
bert, 110 Mass. 42, 14 Am.R. 578. 

One who is the owner of a share 
of the products of a farm has no 
right to take his share forcibly from 
the other owner, who is in posses¬ 
sion of the farm and its products.— 
Richardson v. Van Voorhies, 3 N.Y.S. 
599. 

26. Shellabarger v. Morris, 91 S.W. 
1005, 115 Mo.App. 566. 

Recaption from succeeding tenant 
Where defendant, on the expiration 
of his lease of a farm, obtained the 
landlord’s permission to leave a cer¬ 
tain box in the ham, and thereafter 
defendant visited the farm and told 
the then tenant that the box was his 
and that he intended to take it, it 
I was not sufficient to place the tenant 
in the attitude of a wrongdoer and 
justify defendant in the use of force 
and violence to get possession of Jiis 
box.—Stanley v. Payne, 62 A. 495, 73 
Vt 235, 112 Am.S.R. 911, 3 L.R.A. 
(N.S.) 251, 6 Ann.Cas. 601. 

27. Shellabarger v. Morris, 91 S.W. 
1005, 115 Mo.App. 566—5 C.J. p- 
646 note 90. 

28. Arlowski v. Foglio, 136 A. 397,. 
105 Conn. 342, 63 A.L.R. 481. 

Arming with shotgun, in face of 
death threat 

Where one entitled to enter neigh¬ 
bor's premises to demand the return 
of cattle was threatened with death, 
arming self with a shotgun on return 
is not an unreasonable precaution a& 
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1>. Pr&perty Peaceably or Rightfully Acanired 

Force may not be used to recapture property peace¬ 
ably and rightfully acquired by another, even though Its 
retention by the latter has become unlawful. 

Notwithstanding the foregoing, force may not be 
•used to recapture property that was peaceably and 
rightfully acquired by plaintiff, whether the posses¬ 
sion at the time is lawful or not^^ It has been held 
that one may use force to overcome opposition to his 
taking possession of personalty to which he is en¬ 
titled,^® and that one may not assault another who is 
removing his property from the premises of the 
former,31 but that, if under such circumstances the 
former is assaulted, he may use the force necessary 


to repel the assault made on him.33 It has further 
been held that if the property was rightfully in the 
possession of another than the owner at first, and 
such possession has been surrendered to the owner, 
the owner has the right to maintain that posses¬ 
sion, after it has been so acquired, against every one 

else.33 

c. Possession Disputed 

Force may not be used to secure or defend posses¬ 
sion of property the right to which Is disputed. 

Disputes as to the possession of property cannot be 
properly or legally settled by force and violence.34 


a matter of law.—^Arlowski v. Foglio, 
135 A. 397, 105 Conn. 342, 53 A.L.R. 
481. 

2S. Cal.—Silverstln v. Kohler & 
Chase, 183 P. 451, 181 Cal. 51. 9 A. 
L.R. 1177. 

Kan.—Rohr v. Riedel, 210 P. 644, 112 
Kan. 130. 

Mo.—Wingate v. Bunton, 186 S.W. 

32, 193 Mo.App. 470. 

N.J.—^Ryerson v. Carter, 105 A. 723, 

92 N.J.Law 363, affirmed 108 A. 927, 

93 N.J.Law 477. 

5 C.J. p 646 note 91. 

Reasons for mle 

(1) It is against public policy to 
allow parties to take the settlement 
■of conflicting claims into their own 
hands, even though the remedy at 
law may be inadequate.—Stanley v. 
Payne, 62 A. 495, 78 Vt. 235, 112 Am. 
S.R. 911, 3 L.R.A.(N.S.) 251, 6 Ann. 
Cas. 602. 

(2) This would be countenancing a 
breach of the peace.—Singer Sewing 
Mach. Co. V. Phipps, 94 N.E. 793, 49 
Ind.App. 116. 

(3) It “would substitute the strong 
arm for the court of justice.”—^Mon- 
son V. Lewis, 101 N.W. 1094, 123 Wis. 
583, 585. 

(4) “The rule rests upon a denial 
-of the doctrine of might, and erects 
peaceful methods for the attainment 
of social justice regardless of the 
strength or weakness of the contend¬ 
ers.”—^IMiller-Brent Lumber Co. v. 

: Stewart, 51 So. 943, 166 Ala. 657, 665, 
21 Ann.Cas. 1149. 

rBule discussed 

(1) “The more enlightened and the 
well recognized rule, is that, while 
one who is rightfully in possession 
n»ay defend that possession by the 
use of all necessary force, one who 
is out of possession, though entitled 
thereto, may not, taking the law into 
his own hands, recover it by force. 
"The law does not justify the owner 
of real or personal property in tak¬ 
ing possession of it by his own act 
from another, unless he can do so 
V without violence or a breach of the 


peace.* ”—Terr. v. Savidge, 14 Ha¬ 
waii 286, 288—Corey v. People, 45 
Barb.(N.T,) 262. 

<2) “This principle applies to the 
possession and dispossession of per¬ 
sonal property, and ought especially 
to be rigidly observed in relation to a 
man’s dwelling-house, in which he is 
peculiarly protected by the law.*’— 
Terr. v. Savidge, supra—Sampson v. 
Henry, 11 Pick.(Mass.) 379, 387. 

(3) "‘The law does not allow any 
one to break the peace and forcibly 
to redress his private wrongs. He 
may make use of force to defend 
his lawful possession, but being dis¬ 
possessed, he has no right to recover 
possession by force, and by a breach 
of the peace. This is no defence in 
an action for the personal injury.”— 
Sampson v. Henry, supra. 

(4) “The law will not suffer a 
man to reclaim his own property, ei¬ 
ther real, personal, or mixed, by 
breach of the peace.”—Wright v. 
Stephanus, 2 Tyler (Vt.) SO, 82. 

Extent of restriction 

One whose cattle are in the pos¬ 
session of another does not have the 
right to take them by force or vio¬ 
lence, or in a riotous manner, or by a 
breach of the peace.—^Rohr v. Riedel, 
210 P. 644, 112 Kan. 130. 

Property sold conditionally or on in^ 
staUment plan 

The seller in a conditional sale, be¬ 
ing justified in retaking possession 
without process of law only where 
possession can be secured peaceably, 
is liable for assault in forcible re¬ 
taking.—Silverstin v. Kohler & 
Chase, 183 P. 451, 181 Cal. 51, 9 A.L. 

R. 1177—5 C.J. p 646 note 91 [c]. 

Seller retaining lien 

One who has sold his interest in, 
and retained a lien on, property to 
secure the payment of the purchase 
price, has no right to take the law 
into his own hands, by using physi¬ 
cal violence to gain possession of the 
property.—^Wingate v. Bunton, 186 

S. W. 32, 193 Mo.App. 470. 
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Gas meter 

If possession of a gas meter in¬ 
stalled by a gas company cannot be 
regained from the householder peace¬ 
ably, resort should be had to a legal 
remedy, and possession cannot be le¬ 
gally regained by force.—^Ryerson v. 
Carter, 105 A. 723, 92 N.J.Law 363, 
affirmed 108 A 927, 93 N.J.Law 477. 
30. Tale V. Seely, 15 Vt. 221. 

“If one attempts to take or takes 
another’s property from his posses¬ 
sion, without right and against his 
will, the owner or person in charge 
may protect his possession, or re¬ 
take the property, by the use of nec¬ 
essary force. He is not bound to 
stand by and submit to wrongful dis¬ 
possession when he can stop it, and 
he is not guilty of assault, in thus 
defending his right, by using force 
sufficient to prevent the property 
from being carried away. The con¬ 
verse of this proposition is true: If 
one has intrusted his property to an¬ 
other who afterwards, honestly, 
though erroneously, claims it as his 
own, or claims the right to the pos¬ 
session, the real owner has no right 
to retake it by force or violence. 
The law will not permit or tolerate 
that persons take the settlement of 
conflicting claims into their own 
hands. The law gives the right to 
defend possession of property, but 
not the right to redress for the 
wrongful taking. The general rule 
is that a right of property merely, 
joined with right of possession, will 
not justify the owner in committing 
an assault and battery upon the per¬ 
son in possession, for the purpose of 
regaining possession, although the 
possession is wrongfully withheld.” 
—Biggs v. Seufferlein, 145 N.W. 507, 
164 Iowa 241, 251. 

31« Stuyvesant v. Wilcox, 52 N.W. 

465, 92 Mich. 233, 31 Am.S.R. 580. 

32. Huppert v. Morrison, 27 Wis. 

365. 

33. Biggs V. Seufferlein, 145 N.W. 

507, 164 Iowa 241—5 C.J. p 647 

note 95. 

34. Rohr V. Riedel, 202 P. 852, 110 

Kan. 107. 
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Consequently, if the possession of property is in dis¬ 
pute, the rule seems to be universal that one claiming 
a right to its possession is not justified in using force 
to secure or defend such possession.35 

d. Necessity for Demand 

A request for the return of property has been re¬ 
quired before force could be used. 

It has been held that before a person may use 
force in recovering his property, withheld from him, 
he must make a request therefor.36 

§ 22. - Reentry on Real Property 

So much force as is reasonably necessary may be 
used to expel one wrongfully occupying realty as against 
the owner. 

The owner of realty wrongfully held by another 
may enter and forcibly expel the occupant without 
rendering himself liable for assault and battery, pro¬ 
vided he uses no more force than is necessary,37 al¬ 
though, in order to effect such expulsion and removal, 
it becomes necessary to use so much force and vio¬ 
lence as to subject him to an indictment at common 
law for a breach of the peace, or, under the statute, 
for making a forcible entry.38 However, one in 


possession of property by agreement with the own- 
er may not be forcibly evicted by another on the 
ground that possession was obtained through the 
fraud of the occupant.^^ 

I 23. - Exercise of Duty or Authority 

a. In general 

b. Preservation of order; arrest ^ 

c. Service of process 

d. Justification arising from relationship 

of parties 

a. In General 

Reasonable force may be used by one to prevent In¬ 
terference with the exercise of his authority or the per¬ 
formance of his duty. 

One who is interfered with in the discharge of a 
duty, or in the protection of property, or in the per¬ 
formance of some act which he has the right to per¬ 
form, may, when force is required, use such force as 
is reasonably necessary to enable him to carry out 
his lawful purpose. Whether it is in the exercise 
of self-defense or in the discharge of some official 
or protective duty where force is permitted, the rule 
is the same.40 Hence a public officer acting under 


35. Wingate v. Bunton, 186 S.W. 32, 
193 Mo.App. 470—5 C.J. P 647 note 
96. 

Violence disproportionate to value 
On a mere dispute as to ownership 
of property, a resort to violence dis¬ 
proportionate to its value, where 
peaceful remedies would be adequate, 
cannot be sustained; to support the 
private right of recaption, there 
must exist possession by the owner 
and a wrongful taking or conversion 
without a claim of right.—Wingate v. 
Bunton, 186 S.W. 32, 193 Mo.App. 
470. 

36. Dyk V. De Young, 35 Ill-App. 
138, affirmed 24 N.E. 520, 133 Ill. 
82““5 C.J. p 648 note 97. 

But doubt on this point has been 
expressed in a criminal assault case. 
—Commonwealth v. Donahue, 20 N. 
E. 171, 148 Mass. 529, 12 Am.S.R. 
591, 2 L.B.A. 623. 

37. Walker v. Chanslor, 94 P. 606, 
153 Cal, 118, 126 Am.S.R. 61, 17 D. 
R.A.(N.S.) 455—5 C.J. p 648 note 
98. 

Beason for the rtUe 
“To hold otherwise would enable a 
person, occupying land utterly with¬ 
out right, to keep out the lawful 
owner until the end of a suit by the 
latter to recover the possession to 
which he is legally entitled."—Low 
V. Elwell, 121 Mass. 309, 313, 23 Am. 
K. 272. 

Repossession, by landlord 
A tenant holding over after the ex¬ 
piration of his tenancy is a mere 


tenant at sufferance, having no right 
of possession against his landlord. 
If the landlord forcibly enters and 
expels him, the landlord may be in¬ 
dicted for the forcible entry; but he 
is not liable to an action of tort for 
damages, either for his entry on the 
premises, or for an assault in ex¬ 
pelling the tenant, provided he uses 
no more force than is necessary.— 
Low V. Elwell, 121 Mass. 309, 23 Am. 
R. 272—Sampson v, Henry, 11 Pick. 
(Mass.) 379—5 C.J. p 648 note 98 
Cc]. 

Tenant may not, by force, dislodge 
his landlord, who claims that the 
tenant’s term has expired and who 
has recently entered during the ten¬ 
ant’s temporary absence.—Sage v. 
Harpending, 49 Barb.(N.T.) 166, 34 
How.Pr. 1. 

In Texas, on the other hand, it has 
been held that the owners of prop¬ 
erty are without right forcibly to 
evict occupants of the premises, re¬ 
gardless of whether possession was 
by virtue of employment theretofore 
terminated, the reason given being 
that the owners can lawfully repos¬ 
sess the premises by distress pro¬ 
ceedings or sequestration.—^Kay v. 
Dyer, (Civ.App.) 20 S.W. (2d) 328. 

Assault following defense against 
eviction 

Where a landlord forcibly at¬ 
tempts to evict a tenant and the ten¬ 
ant uses no greater force than is 
necessary to prevent eviction, and 
is thereupon assaulted by the land¬ 
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lord and Injured, the landlord is li¬ 
able for all injuries to the tenant 
growing out of the assault.—^Weath¬ 
erly V, Manatt, 179 P. 470, 72 Okl. 
1*38. 

Right of landlord forcibly to evict 
tenant generally see Landlord and 
Tenant §§ 720-723 [36 C.J. p 600 
note 52-p 603 note 5]. 

38. Low V. Elwell, 121 Mass. 30, 
23 Am.R. 272—5 C.J. p 648 note 99. 

39. Dimmitt v. Breakey, (C.C.A. 
Tex.) 267 F. 792, certiorari denied 
41 S.Ct 13, 254 U.S. 641, 65 L.Ed. 
453. 

40. Stowell V, Evans, 296 P. 278, 
211 Cal. 565—5 C.J. p 638 note 3.. 

See also supra §§ 18-20. 

Authority of physician 
A physician or medical student has- 
no more right than a layman need¬ 
lessly and rudely to lay hands on a 
patient against her will, and for 
such assault he will be held liable.— 
Inderbitzen v. Lane Hospital, 12 P. 
(2d) 744, 124 Cal.App. 462, hearing 
denied 13 P.(2d) 905, 124 CaLApp. 
462. 

Ejection by employee 

(1) Chief house officer of hotel, 
who ordered plaintiff, not a guest or 
patron, to leave the hotel, upon his 
failure to do so might use so much 
force as was necessary to eject him, 
and, where he used no more force, 
was not liable for the assault, or 
consequent pain and mortification.— 
Hill V. Greeley Square Hotel Co., 161. 
N.Y.S. 1085. 175 App.Div. 421. 
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authority of law and without malice is not liable 
for assault and battery, provided he uses no more 
force than is ^reasonably necessary under the circum¬ 
stances to properly perform his official duties 
but if he assaults and beats another without provo¬ 
cation or excuse, the fact that he was acting as a 
public officer at the time is no justification.^^ 

b. Preservation of Order; Arrest 

(1) By peace officers 

(2) By private persons 

(3) In judicial assembly 

(1) By Peace Officers 

Such reasonable force as the necessities of the case 
reasonabiy require may be used by a peace officer, with¬ 
out incurring liability for assault and battery, in pre¬ 


serving peace and order, as In making a lawful arrest 
or preventing escape. 

A peace officer or other person duly empowered 
is not liable for injuries inflicted by him in the use 
of reasonably necessary force to preserve the peace 
and maintain order, or to overcome resistance to his 
authority.^S Thus an officer making an arrest is 
justified in using sufficient force to subdue the pris¬ 
oner, although not acting in self-defense.How¬ 
ever, if unnecessary violence is used by the officer 
in accomplishing his purpose,^ 5 or if he is animated 
by anger or malice in the force used, rather than 
by the necessities of the case,^^ or if he assaults 
plaintiff without just cause or excuse, ^7 especially 
after resistance to his authority ceases,^ ^ or where 
he exceeds the authority given him in the particular 
case,or arrests without a warrant when a war- 


<2) A manager, however, is not 
warranted in using greater force 
than necessary in ejecting a dis¬ 
charged employee, who had returned 
■for his tools, from the premises.— 
•Oakes v. H. Weil Baking Co., 141 So. 
456, 174 La. 770. 

41. Chase v. Watson, 56 A. 10, 75 
Vt. 385. See also infra §§ 23 b- 
23 d. 

42L Rand v. Butte Electric R. Co., 
107 P. 87, 40 Mont. 398. See also 
infra §§23 b--23 d. 

•43. Ark.—Thomas v. Kinkead, 18 
S.W. 854, 55 Ark. 502, 29 Am.S.R. 
68, 15 L.R.A. 558. 

Ky.—^Kouns v. Townsend, 17 6 S.W. 

989, 165 Kan. 163. 

Wash.—Smith v. Drew, 26 P.(2d) 
1040, 175 Wash. ll—Coles v. Mc¬ 
Namara, 230 P. 430, 131 Wash. 377. 
5 C.J. p 639 note 6; 67 C.J. p 898 
notes 16-26. 

“While an officer has no right to 
kill a man in order to arrest him for 
-a misdemeanor, it is his duty to 
meet force with force, and to use 
such force as is necessary to make 
the arrest. If in using such force, 
he is himself placed in peril, he may 
use such force as is necessary for 
his self-protection.”—Tuck v. Be- 
liles, 156 S.W. 883, 153 Ky. 848, 850. 

Firing shots at automohile to ac¬ 
complish arrest of driver, whom of- 
^cer was informed was drunk, is 
not assault and battery, for which 
•officer can be punished, where shots 
caused no injury.—^Edgin v. Talley, 
^76 S.W. 591, 169 Ark. 662, 42 A.L.R. 
1194. 

^Suppressing disturbance 

It was the duty of law enforce- 
jment officer occupying room in ho¬ 
tel, when hearing disturbance by 
plaintiff, to pursue reasonable ef¬ 
fort necessary to suppress disturb- 
.ance or arrest offender.—Cain v. 
Bkillin, 121 So. 521, 219 Ala. 228, 64 
JLL.R. 1022. 


Use of force in making arrests see 
Arrest §§ 13-16. 

44. Ala.—Loveless v. Hardy, 79 So. 
37, 201 Ala, 605. 

Ark.—^Edgin v. Talley, 276 S.W. 591, 
169 Ark. 662, 42 A.L.R. 1194. 

Cal.—Stowell v. Evans, 296 P. 278, 
211 Cal. 565. 

Wash.—Coles v. McNamara, 230 P. 

430, 131 Wash. 377. 

5 C.J. p 639 note 7. 

Duty to submit to arrest 
It is duty of one sought to be ar¬ 
rested to submit to officers, though 
he believes that he is being illegally 
arrested.—^Edgin v. Talley, 276 S.W. 
591, 169 Ark. 662, 42 AL.R. 1194. 

Suppressing persons under arrest 

(1) Where plaintiff, while under 
arrest and in defendants’ custody, 
became violent, and used loud, vul¬ 
gar, profane, and abusive language, 
so as to disturb defendants and 
others in the vicinity, and refused to 
desist, it was the duty of defendants 
to enforce order and prevent a con¬ 
tinuance of plaintiff’s disturbance 
and conduct, and to use reasonable 
and sufficient force to accomplish 
such purpose.—^McNally v. Arnold, 
103 N.W. 361, 127 Iowa 437. 

(2) Therefore, an instruction 
chiefly predicated on the idea that 
defendant had the right to use force 
in arresting plaintiff only when it 
became necessary to repel assault 
made on him by plaintiff is errone¬ 
ous.—Finnell v. Bohannon, 44 S.W, 
94, 19 Ky.L. 1587. 

45. Ark.—Stevens v. Adams, 27 S. 
W.(2d) 999, 181 Ark. 816—Thomas 
V. Kinkead, 18 S.W. 854, 55 Ark. 
502, 29 Am.S.R. 68, 15 L.R.A 558. 

Cal.—Stowell v. Evans, 296 P. 278, 
211 Cal, 565. 

Ill.—^Lane v. Butler, 226 Ill.App. 382. 
Iowa.—Goold v. Saunders, 194 N.W. 
227, 196 Iowa 380. 

Ky.—Grau v. Forge, 209 S.W. 369, 
183 Ky, 521, 3 A.L.R. 642—Kouns 
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V. Townsend, 176 S.W. 989, 165 Ky. 
163. 

Wash.—Coles v. McNamara, 230 P. 

430, 131 Wash. 377. 

W.Va.—Thompson v. Norfolk & W. 

Ry. Co., 182 S.E. 880. 

5 C.J. p 639 note 8. 

Use of “biny»» 

A sheriff who struck a man three 
times in the face with his “billy,” 
on the man’s refusal to lower his 
arm so that the sheriff could hand¬ 
cuff him, without informing the man 
of the accusation against him, with 
a deputy and a large number of 
other men present, subject to sher¬ 
iff’s call to assist sheriff if neces¬ 
sary in making the arrest, was guil¬ 
ty of an assault, entitling the man 
to recover damages for injuries sus¬ 
tained.—Brown v. Wyman, 195 N.W. 
52, 224 Mich. 360. 

46. Davidson v. Allam, 130 S.B. 245, 
143 Va. 367. 

47. Warmelink v. Tissue, 241 N.W. 
203, 257 Mich. 228—-5 C.J. p 639 
note 9. 

Firing of gnu 

The firing of a pistol by a deputy 
sheriff at an innocent motorist con¬ 
stitutes a direct assault.—^Warme- 
link V. Tissue, 241 N.W. 203, 257 
Mich. 228. 

48. Rutledge v. Rowland, 49 So. 461, 
161 Ala. 114—5 C.J. p 639 note 10. 

49. Brown v. Wyman, 195 N.W. 62, 
224 Mich. 360—5 C.J. p 639 note 11. 

Arrest without informing plaintiff of 
accusation 

A person who, while seated in a 
chair in a poolroom, was told by a 
sheriff to follow him because he 
wanted to talk to him, without be¬ 
ing informed of the nature of the 
sheriff’s errand and of the accusa¬ 
tion, if any, against him, was not 
required to comply with the sheriff’s 
order; and hence a sheriff who 
struck a man three times in the face 
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rant is necessary,50 he becomes a trespasser and is 
liable as such. If defendant seeks to justify as an 
officer, he must clearly establish his authority.®^ 

The officer is the judge, within reasonable limits, 
of the amount of force that is necessary to be used,52 
and when he acts in good faith, the courts will ordi¬ 
narily afford him the utmost protection.53 In deter¬ 
mining the amount of force an officer may use in 
making an arrest the standard is the conduct of an 
ordinarily prudent man under the circumstances that 
the officer finds himself,54 but the courts will recog¬ 
nize the fact that emergencies arise when officers are 
not expected to exercise that cool and deliberate 
judgment which courts and juries exercise after¬ 
wards upon investigation in court.55 

Shooting, killing, or inflicting great bodily harm 
on a person in an endeavor to arrest or retake him, 
where he has escaped from arrest for a misdemeanor 


or from arrest under a civil warrant, is excessive 
force constituting an assault,55 unless it be in self- 
defense.57 It is otherwise in the case of a felony,, 
liability of the officer in such case depending upon 
whether he acted in good faith and had reasonable 
grounds to believe person had committed a felony.5S 
When armed force is used to resist an arrest, the 
officer is not required to retreat to overcome such 
resistance,52 and this is true even when the arrest 
is for a misdemeanor.®® 

(2) By Private Persons 

A private citizen may use such force as Is reasonably 
necessary to effect the arrest of one committing a felony. 

Private persons may arrest others under the same 
circumstances as officers may without incurring lia¬ 
bility for assault.®^ Hence, while a private citizen 
is under a duty to, and may, arrest one who has 
committed a felony (Arrest § 8) and may use such 


with his ‘TDilly,** on the man’s re¬ 
fusal to lower his arm so that the 
sheriff could handcuff him, without 
informing the man of the accusation 
against him, with a deputy and a 
large number of other men present 
subject to sheriff’s call to assist 
sheriff if necessary in making the 
arrest, was guilty of an assault, en¬ 
titling the man to recover damages 
for injuries sustained.—^Brown v. 
Wyman, 195 N.W. 52, 224 Mich. 360. 

50. Cal.—^Boyes v. Evans, 58 P.(2d) 
922, 14 Cal.App.(2d) 472. 

Mass.—^Eldredge v. Mitchell, 102 N. 

E. 69, 214 Mass. 48. 

5 C.J. p 640 note 12. 

51. Short V. Symmes, 23 N.E. 
42, 150 Mass. 298, 15 Am.S.R. 204 
—5 C.J. p 684 note 67. 

62. Thompson v. Norfolk & W. Ry. 
Co., (W.Va.) 182 S.E. 880—Village 
of Barboursville ex rel. Bates v. 
Taylor, (W.Va.) 174 S.E. 485. 
“Officers, within reasonable limits, 
are the judges of the force necessary 
to enable them to make arrests, to 
prevent escapes, and to deliver pris¬ 
oners where they are required by 
law or by warrant to deliver them. 
When acting in good faith, the 
courts will afford them the utmost 
protection, and they will recognize 
the fact that emergencies arise when 
they are not expected to exercise 
that cool and deliberate judgment 
which courts and juries exercise 
afterwards upon investigations in 
court. When their actions are ani¬ 
mated by anger or malice, they sub¬ 
ject themselves to liability if they 
inflict injury upon one under arrest, 
for actual damage, where the injury 
is inflicted because of anger result¬ 
ing from provocation, and for puni¬ 
tive damages, where the injury is 
inflicted through malice. In other 
words, in case of a right to recover 


at all, the motive would materially 
affect the amount of recovery.”— 
Davidson v. Allam (Va.) 130 S.E. 
245, 246, 143 Va. 367. 

53. Davidson v. Allam, supra. 

54. Thompson v. Norfolk & W. Ry. 
Co.. (W.Va.) 182 S.E. 880—Village 
of Barboursville ex rel. Bates v. 
Taylor, (W.Va.) 174 S.E. 485—5 C. 
J. p 640 note 13. 

55. Va.—^Davidson v. Allam, 130 S. 
E. 245, 143 Va. 367. 

W.Va.—Thompson v. Norfolk & W, 
Ry. Co., 182 S.B. 880—Village of 
Barboursville ex rel. Bates v. Tay¬ 
lor, 174 S.E, 485. 

56. Ark.—Thomas v. Kinkead, 18 S. 
W. 854, 55 Ark. 602, 29 Am.S.R. 68, 
15 L.R.A. 558. 

III.—^Lane v. Butler, 225 Ill.App. 382. 
Tenn.—^Himan v. Goodman, 18 S.W. 

(2d) 381. 159 Tenn. 241. 

5 C.J. p 640 note 14. 

IntentioiL iuunateriarl 

Town marshal, as respected civil 
liability, had no right to inflict great 
bodily injuries to effect arrest for 
misdemeanor, regardless of inten¬ 
tion,—Stevens v. Adams, 27 S.W.(2d) 
999, 181 Ark. 816. 

Escape from arrest under civil war¬ 
rant 

St. (1913) § 4366, defining justifi¬ 
able homicide, does not abrogate the 
common-law rule that officers may 
not shoot persons attempting to es¬ 
cape on arrest under civil warrants, 
and an officer shooting a defendant 
attempting so to escape is guilty of 
assault for which defendant may re¬ 
cover.—Gosczinski v. Carlson, 147 N. 
W. 1018, 157 Wis. 551. 

Piring at car 

(1) Deputy sheriff’s duty to ar¬ 
rest a drunken automobile driver did 
not justify him in firing a pistol at 
car even as a ruse to prevent further 
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flight, and hence did not relieve him 
and sheriff from liability for result¬ 
ing injuries to accused’s companion. 
—Edgin V. Talley. 276 S.W. 691, 169- 
Ark. 662, 42 A.L.R. 1194. 

(2) Police officers were not jus¬ 
tified in shooting at persons fleeing 
from officers while transporting in¬ 
toxicating liquor, a misdemeanor, al¬ 
though such persons could not other¬ 
wise be overtaken.—^Mangino v. 
Todd, 98 So. 323, 19 Ala.App. 486. 

57. Ala.—^Loveless v. Hardy, 79 So. 
37, 201 Ala. 605. 

Ark.—Edgin v. Talley, 276 S.W. 591, 
169 Ark. 662, 42 A.L.R. 1194. 

Ill.—^Lane v. Butler, 225 Ill.App. 382. 
Tenn.—^Human v. Goodman, 18 S.W. 

(2d) 381, 159 Tenn. 241. 
Self-defense generally see supra S 
18. 

58. Thompson v. Norfolk & W. Ry. 
Co., (W.Va.) 182 S.E. 880. 

Arrest without warrant 
The liability of a peace officer in¬ 
juring a person in attempting to 
make an arrest for a felony without 
a warrant depends on whether the 
peace officer acted in good faith and 
had reasonable grounds to believe 
that the person had committed a 
felony.—^Murphy v. Murray, 241 P. 
938, 74 CaLApp. 726. 

56. Loveless v. Hardy, 79 So. 37, 
201 Ala. 605. 

Necessity for retreat generally see 
supra § 18. 

60. Loveless v. Hardy, 79 So. 37, 
201 Ala. 606. 

601. IlL—Main v. McCarthy, 15 Ill. 
441. 

Ind.—Patterson v. Kise, 2 Blackf. 
127. 

N.Y.—^Slater v. Wood, 22 N.T.Super. 
15. 

Or.—Lander v. Miles, 3 Or. 35. 
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force as is reasonably necessary to accomplish his 
purpose,he is not justified in assaulting others 
when not necessary to effect such arrest,® ^ or in 
using excessive force to accomplish the same.®^ 

(3) In Judicial Assembly 

Officers acting In a Judicial capacity may use, or 
cause to be used, force to remove persons Interfering 
with them in the discharge of their duties. 

Magistrates, coroners, or like officers may, with¬ 
out liability, remove, or cause to be removed, from 
their presence persons who disturb or interfere with 
them in the proper discharge of their duties.®® 

c. Service of Process 

Such reasonable force as Is necessary may be used 
by an officer to legally execute valid process. 

An officer may use necessary force to overcome 
resistance to the service of process,®® or to place 
a party in possession under a writ.®^ However, he 
is liable for unnecessary force, although he had no 
particular malice or ill will against the person in¬ 
jured,®® and he cannot, it has been held, resort to 
violence where he has an adequate legal remedy.®^ 

So, if an officer does not act in pursuance of legal 


process,*^® or is not justified by the process,or oth¬ 
erwise acts illegally in the execution of process,^^ 
neither he nor one acting in his aid can escape lia¬ 
bility for personal violence in an attempt to execute 
it. It has been held, however, that process regular 
on its face will justify the use of reasonable force 
in its execution even though defective, if the officer 
is without knowledge of its defect^® 

d. Justification Arising from Eelationship of 
Parties 

(1) In general 

(2) Punishment of child 

(1) In General 

The relationship of the parties may justify the use 
of reasonable force without the incurrence of liability for 
assault and battery. 

If from the relationship existing between the par¬ 
ties the defendant has the right to inflict violence 
on plaintiff, his acts will not be deemed an assault, 
unless the privilege is abused and the violence goes 
beyond the necessities of the case.74 Officers in the 
army and navy cannot be held liable for a necessary 
and justifiable use of force to maintain discipline 
and good order.*^® 


02. Okl.—Hulls V. Williams, 29 P. 

(2d) 582, 167 Okl. 346. 

Wash.—Smith v. Drew, 26 P.(2d) 
1040, 175 Wash. 11. 

03. Imler v. Yeager, (Mo.App.) 245 
S.W. 200. 

Assault in auger 

Although defendant, a private 
citizen, may have had the right to 
arrest plaintiff’s husband for an as¬ 
sault committed on defendant’s 
stepdaughter, it did not give him the 
right to assault plaintiff by point¬ 
ing a loaded gun at her while in a 
state of anger.—Imler v. Yeager, 
(Mo.App.) 245 S.W. 200. 

Hulls V. Williams, 29 P.(2d) 682, 
167 Okl. 346. 

Effect release o>u agreement 

Where a private person arrests 
another for a criminal offense in his 
presence, a release on agreement 
that, if one arrested was not turned 
over to peace officer, he would not 
return to former’s premises, does 
not alone waive the right of one ar¬ 
rested to recover for the former’s 
assault and battery.—Tipsword v. 
Potter, 174 P. 133, 31 Idaho 509, 6 
A.L.R. 527. 

65. Furr v. Moss, 52 N.C. 525—5 C. 
J. p 640 note 15. 

€0. Hager v. Danforth, 20 Barb.(N. 
Y.) 16—5 C.J. p 640 note 18- 

67. Modesett v. Emmons, (Tex.Civ. 
App.) 286 S.W. 276, reversed on 


other grounds (Com.App.) 292 S. 
W. 855—5 C.J. p 640 note 19. 

68. Rauma v. Lamont, 85 N.W. 236, 
82 Minn. 477—5 C.J. p 640 note 20. 

69. Brownell v. Durkee, 48 N.W. 
241, 79 Wis. 658, 24 Am.S.R. 743, 
13 L.R.A. 487. 

70. Moore v. Devoy, 37 How.Pr.(N. 
Y.) 18—5 C.J. p 640 note 22. 

71. N.Y.—^Elder v. Morrison, 10 
Wend. 128, 25 Am.D. 548. 

Vt.—^McKinstry v. Collins, 56 A. 985, 
76 Vt. 221. 

72- McKinstry v. Collins, supra. 
Abuse of process 

(1) Where an officer, in the exe¬ 
cution of a replevin writ, after seiz¬ 
ing the property from defendant in 
the writ, delivered the same to plain¬ 
tiff without first taking a bond from 
plaintiff to defendant, he could not 
justify his acts in seizing the prop¬ 
erty under the process.—^McKinstry 
v. Collins, 56 A. 985, 76 Vt. 221. 

(2) The reason of this rule is that 
an officer in the execution of his 
process is bound to observe the com¬ 
mands of the law, and the command 
of the law requires him to take a 
bond before delivering the property 
to plaintiff,—^McEanstry v. Collins, 
supra. 

73. Mudrock v. Killips, 28 N.W. 66, 
65 Wis. 622. 

Warrant for civil arrest 
One appointed to make a civil ar¬ 
rest may justify an assault and bat¬ 
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tery in making it under a warrant, 
regular on its face, although is¬ 
sued on an insufficient affidavit, if 
he had no knowledge of the insuffi¬ 
ciency.—^Mudrock v. Killips, 28 N.W. 
66, 65 Wis. 622. 

74. Ind.—Treschman v. Treschman, 
61 N.E. 961, 28 Ind.App. 206. 

Mass.—Sampson v. Smith, 15 Mass. 
365. 

Neb.—Clasen v. Pruhs, 95 N.W. 640, 
69 Neb. 278, 5 Ann.Cas. 112. 

13 C.J. p 921 notes 46-49, p 922 note 
50—39 C.J. p 132 notes 38—45—56 
C.J. p 1127 notes 70, 71. 

Inmate of training institute for neg¬ 
lected cliildren 

Superintendent of a training insti¬ 
tute allegedly brutally whipping a 
boy who had committed no offense 
justifying whipping is liable in dam¬ 
ages.—^Burrage v. Gill, 130 So. 857, 
15 La.App. 126. 

Right to chastise or punish: 
Apprentice see Apprentices § 17. 
Convict see Convicts § 11 113 C.J. 

p 921 notes 47, 49J. 

Prisoner see Prisons § 13 [50 C.J. 
p 339 note 44, p 340 notes 56, 57, 
p 344 note 55]. 

Seaman see Seamen § 235 [56 C.J. 

p 1127 notes 70, 71]. 

Servant see Master and Servant S 
76 [39 C.J. p 132 notes 36, 40]. 

75. Wilkes v. Dinsman, (D.C.) 7 
How.(U.S.) 89, 12 L.Ed. 618—5 C. 
J. p 640 note 26. 
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(2) Punishment of Child 

(a) In general 

(b) By schoolmaster or teacher 

(a) In General 

Parents or those authorized by them may use force 
to enforce obedience by a minor child without incurring 
liability for assault and battery if the force used is not 
unreasonable or excessive. 

Parents'^6 have the right to chastise their children 
for the punishment of faults or disobedience of 
parental authority which right may be delegated 
to another, and neither a parent nor one authorized 
by a parent to take charge of or control a minor 
child is liable for the use of force necessary to en¬ 
force the latter's obedience where such force is not 
unreasonable or excessive, but he is liable in dam¬ 
ages for an assault, if the punishment is unreasonable 
or excessive, 

(b) By Schoolmaster or Teacher 

A teacher may inflict reasonable corporal punishment 
on a pupil in maintaining good order and discipline with¬ 
out incurring liability for assault and battery. 

As has been stated in the title Schools and School 


Districts § 494 [56 C.J. p 853 note 75], from the very 
nature of his employment a schoolmaster has the 
right to adopt reasonable rules to promote good or¬ 
der and discipline. For infractions of such rules, 
or in otherwise enforcing proper submission to, or 
preventing subversion of, his authority,^^ a teacher 
or schoolmaster may inflict reasonable corporal pun¬ 
ishment on a pupil without subjecting himself to lia¬ 
bility for assault and battery; and this is so even 
though he has not a teacher's certificate as required 
by law.^2 In inflicting the punishment, he may take 
into consideration the habitual disobedience of the 
pupil.ss A school teacher is not, however, author¬ 
ized to punish a scholar in order to compel him to 
pursue studies forbidden by his parent.^^ 

Ordinarily he is not liable for an error of judg¬ 
ment as to when and to what extent punishment is 
necessary. However, if the punishment is cruel or 
excessive and beyond that required by the circum¬ 
stances, the master is liable for an assault,^® from 
which liability he is not relieved by the fact that 
he acted in good faith and without malice.87 It is* 
not necessary that the injury in the precise form in 


76. Rowe V. Rugg, 91 N.W. 903, 117 
Iowa 606, 94 Am.S.R. 318—46 C.J. 
p 1221 note 32, p 1335 note 84, p 
1338 note 28. 

MotUer and father have egtial 
rights.—^Rowe v. Rugg, 91 N.W. 903, 
117 Iowa 606, 94 Am.S.R. 318. 

77. Rowe V. Rugg, supra—5 C.J. p 

640 note 28—46 C.J. p 1221 note 
33, p 1335 note 85. 

78. Rowe V. Rugg, supra—46 C.J. 
p 1221 note 36. 

78. Clasen v. Pruhs, 95 N.W. 640, 69 
Neb. 278, 5 Ann.Cas. 112—5 C.J. p 

641 notes 30, 31—46 C.J. p 1325 
notes 48, 49. 

80. Prendergast v. Masterson, (Tex. 
Civ.App.) 196 S.W. 246—5 C.J. p 
641 notes 32, 33. 

Superintendent not a teacher 
The custom for the superintendent 
of schools of a city to chastise pu¬ 
pils existed in violation of princi¬ 
ples of the civil law and of a provi¬ 
sion of the Criminal Code denounc¬ 
ing use of unlawful violence upon 
mother’s person, and such custom 
vas not a defense to a superintend- 
jnt when sued for assault by pupil 
vhom he chastised, a superintendent 
10 1 being a “teacher” within the pro- 
.ection of the statute.—Prendergast 
r. Masterson, (Tex.Civ.App.) 196 S. 
V. 246, 

II. Conn.—O’Rourke v. Walker, 128 
A. 25, 102 Conn. 130, 41 A.L.R. 
1308. 

^'t.—^Melen v. McLaughlin, 176 A. 
297. 

C.J. p 641 note 34. 


Misconduct after school 

(1) A teacher has the right to 
punish a pupil for an offense com¬ 
mitted after the pupil’s return home, 
where such offense has an effect up¬ 
on the morale and efficiency of the 
school.—O’Rourke v. Walker, 128 A. 
25, 102 Conn. 130, 41 A.L.R. 1308— 
5 C.J. p 641 note 34 [a]. 

(2) In an action for damages for 
battery against a teacher who pun¬ 
ished a boy for abusing small girls 
who were returning from school, 
where offense was committed after 
the boy had reached home from 
school, the fact that the girls were 
trespassers upon the property of of¬ 
fender’s mother at time is immate¬ 
rial.—O’Rourke v. Walker, supra. 

Member of a school board, under 
proper circumstances, may use suf¬ 
ficient force to remove a pupil from 
the schoolroom.—^Peck v. Smith, 41 
Conn. 442. 

82. Kidder v. Chellis, 59 N.H. 473— 
5 C.J. p 641 note 35. 

83. Sheehan v. Sturges, 2 A. 841, 53 
Conn. 481. 

84. Morrow v. Wood, 35 Wis. 69, 17 
Am.R. 471—5 C.J. p 641 note 37. 

85. Ill.—^Pox v. People, 84 Ill.App. 
270. 

Ind.—^Fertich v. Michener, 11 N.E. 
605, 14 N.E. 68, 111 Ind. 472, 60 
Am.R. 709. 

Ohio.—^Martin v. State, 11 Ohio N.P. 
(N.S.) 183. 

Vt.—^Melen v. McLaughlin, 176 A. 
297. 

5 C.J. p 641 note 38. 
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If the punishment Is not clearly^ 
excessive in the general judgment of 
reasonable men, the school-teacher 
is not civilly liable for inflicting the 
same.—^Patterson v. Nutter, 7 A. 273, 
78 Me. 509, 67 Am.R. 818. 

Benefit of any reasonable doubt: 
should be given to the teacher.— 
Lander v. Seaver, 32 Vt. 114, 76 Am.. 
D. 156. 

Unknown constitutloual weakness 
If a school teacher, in inflicting 
reasonable corporal punishment on* 
a pupil, causes injury by reason of 
an unknown constitutional weakness 
in the pupil, the teacher is not liable 
in damages.—Quinn v. Nolan, 7 Ohio 
Dec.(Reprint) 585, 4 Cinc.L.Bul. 81. 

88. Melen v. McLaughlin, (Vt.) 178* 
A. 297—5 C.J. p 611 note 39—58 
C.J. p 856 notes 62-65. 

Nature of the offense must govern, 
the master as to the mode and sev¬ 
erity of the punishment, together 
with the age, size, and physical con¬ 
dition of the pupil.—Sheehan v- 
Sturges, 2 A. 841, 53 Conn. 481. 

TTse of a rawhide does not neces¬ 
sarily show malice. Whether a raw- 
hide is a proper instrument for the- 
punishment of a pupil is a question 
of fact under all the circumstances, 
—Lander v. Seaver, 32 Vt. 114, 78 
Am.D. 156. 

87. Melen v. McLaughlin, (Vt.) 178 
A. 297—5 C.J. p 641 note 40. 
Customary mildness and modera> 
tion of a teacher is not admissible 
upon the question as to whether the- 
punishment inflicted by him in a. 
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which it in fact resulted should have been foreseen, 
but it is sufficient, if by the exercise of reasonable 
care, the teacher may have foreseen that some in¬ 
jury might result from his act.^^ If excessive pun¬ 
ishment is inflicted, the teacher and all who encour¬ 
aged, aided, or abetted him are answerable, regard¬ 
less of whether the motive which prompted them 
or him was malicious or not.^® 

For a full treatment of the rights of teachers in 
maintaining order and discipline in general see the 
title Schools and School Districts §§ 493-505 [56 
CJ. p 852 note 62-p 860 note 67], 

§ 24. - Contributory Negligence 

Contributory negligence is no defense in an action for 
assault. 

In an action for injuries occasioned by an as¬ 
sault it is no defense that plaintiff contributed to the 
injury.^® 

§ 25. - Other Defenses 

a. Apologies 

b. Condition of mind 

c. Ignorance 

d. Illegality of plaintiff’s conduct 

e. Merger 

a. Apologies 

Offer of apology is no defense. 

It is no defense to an action for assault and bat¬ 
tery that defendant offered to apologize after the 
assault and battery.^i 

b. Oondition of Mind 

(1) Intoxication and anger 

(2) Unsound condition of mind 

(1) Intoxication and Anger 

Neither intoxication or anger is a defense to an ac¬ 
tion for assault or assault and battery. 


That an assault or assault and battery was com¬ 
mitted while the assailant was intoxicated^^ or an- 
gry95 does not of itself constitute a defense to an 
action for assault; intoxication is rather an aggra- 
vation of the tort.^^ 

(2) Unsound Condition of Mind 

Unsoundness of mind rendering assailant incapable 
of having intent is no defense to an action of assault. 

That defendant was in the throes of an epileptic 
fit or other like condition of unsound mind render¬ 
ing him incapable of forming or having any mental 
intent to do harm, is no defense to an action for 
compensatory damages occasioned by an assault.^^ 

For a treatment of the liability of insane persons 
for their torts see the title Insane Persons §§ 122,. 
123 [32 CJ. p 749 note 91-p 750 note 11]. 

c. Ignorance 

(1) Of plaintiff’s identity 

(2) Concerning health of party assaulted 

(1) Of Plaintiffs Identity 

Mere ignorance of plaintiff's identity Is no defense 
to an action for assault and battery. 

That the attack was made by the assailant in ig* 
norance of plaintiff’s identity will of itself constitute 
no defense to an action for assault and battery.^® 

(2) Concerning Health of Party Assaulted 

ignorance of the victim's state of health is no de¬ 
fense. 

That the assailant at the time of an assault was 
not aware of the condition of health of the per* 
son assaulted is no defense to an action for such 
assault.®*^ 

d. Illegality of Plaintiff’s Conduct 

That plaintiff was assailed while violating the law is> 
of itself no defense if such conduct was not the proxi¬ 
mate cause of the Injury. 


particular case was excessive or not, 
but it is admissible in regard to 
whether the punishment was wanton 
and malicious.—^Lander v. Seaver, 32 
Vt. 114, 76 Am.D. 156. 

88. Drum v. Miller, 47 S.B. 421, 135 
N.C. 204, 102 Am.S,R. 528, 65 L.R. 
A. 890. 

88. Haycraft v. Grigsby, 88 Mo.App. 
354. 

the [school] directors enconr- 
aged or aided in the punishment 
. . . and if the same was exces¬ 
sive, malice is no more required to 
make them responsible than it is to 
make the teacher. One is as guilty 
as the other."—^Haycraft v. Grigsby, 
88 Mo.App. 354, 361. 


sa Minn.—^Lambrecht v. Schr'eyer, 
152 N.W. 645, 129 Minn. 271, KR. 
A.1915E 812. 

Or.—^Hawks v. Slusher, 104 P. 883, 
55 Or. 1, Ann.Cas.l912A 491. 
Tex.-—Perkins v. Nail, (Civ.App.) 37 
S.W.(2d) 211. 

Vt.—-White V. Levarn, 108 A. 664, 93 
Vt 218. 

5 C.J. p 645 note 77. 

Reason of rule 

"There can be no contributory 
negligence except where the defend¬ 
ant has been guilty of negligence to 
which the plaintiff’s- negligence 
could contribute. An assault and 
battery is not negligence. The for¬ 
mer is intentional; the latter is un- 
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intentional.”—^Ruter v. Poy, 46 Iowa 

132. 

91. Seigel v. Long, 53 So. 753, 169 
Ala, 79, 33 L.R.A.(N.S.) 1070. 

92. Liljegren v. United Rys. Co. of 
St Louis, (Mo.App.) 227 S.W. 925 
—5 C.J. p 645 note 81. 

93. Welch V. Ware, 32 Mich. 77. 

94. Reese v. Barbee, 61 Miss. 181— 
5 C.J. p 645 note 83. 

95. Sauers v. Sack, 131 S.B. 98, 34 
Ga.App. 748. 

98. Seigel v. Long, 53 So. 763, 169 
Ala. 79, 33 L.RA.<N.S.) 1070—5 C. 
J. p 645 note 79. 

97. Ala.—^Rutledge v. Rowland, 49 
So. 461, 161 Ala. 114. 
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The mere fact that plaintiff was injured while 
engaged in violating the law will not bar a recov¬ 
ery, if his misconduct was not the proximate cause of 
his in jury. 

e. Merger 

That the assault also constituted a crime Is no de¬ 
fense to a civil action therefor. 

It is no bar to a civil action for an assault with 
intent to commit a crime or an attempt to commit an 
offense, that the facts show a completed offense, 
the fact that the lesser crime is merged in the great¬ 
er being no bar to the action.^^ 

Merger generally see the title Actions § 11. 

§ 26. Persons Entitled to Sue 

As to what persons are entitled to sue generally 
is treated in the title Actions § 29. The right of 


particular classes of persons to sue see the titles deal¬ 
ing with the particular class of persons involved. 
Parties in actions for assault and battery see infra 
§33. 

Examine Pocket Parts for later cases. 

§ 27. Persons Liable 

a. In general 

b. Joint and several liability 

c. As dependent on illegality of tinder¬ 

taking 

a. In (reneral 

Aiders and abettors are equally liable with the 
actual assailant. 

Not only the principal actor or actual assailant, 
but also all others who aid, abet, counsel, or encour¬ 
age the wrongdoer by words, gestures, looks, or signs, 
are equally liable with him to the injured party,^ 


Ill.—^Brownback v. Frailey, 78 Ill. 
App. 262. 

98. Ill.—Gilmore v. Fuller, 65 N.B. 
84, 198 Ill. 130, 60 L.RA. 286. 

Mich.—^Talmage v. Smith, 59 N.W. 
656, 101 Mich. 370, 45 Am.S.R. 414. 

99. Llnville v. Green, 102 S.W. 67, 
125 Mo.App. 289. 

Effect of criminal proceeding for 
same acts see the title Judgments § 
754 [34 C.J. p 968 note 86-p 972 note 
233. 

1. U.S.—Cisco V. Looper, (Ark.) 236 
F. 336, 149 C.C.A. 468. 

Ala.—^Donald v. Swann, 137 So. 178, 
24 Ala,App. 463, certiorari denied 
137 So. 181, 223 Ala. 493—Mangino 
V. Todd, 98 So. 323, 19 Ala.App. 
486. 

Ark.—^Haughton v. Pierce Petroleum 
Corporation, 13 S.W. (2d) 26, 178 
Ark. 917. 

CJal.—^Boyajian v. Balian, 46 P.(2d) 
199, 7 Cal.App.(2d) 174—Turner v. 
Whittel, 38 P.(2d) 835, 2 CaLApp. 
(2d) 585. 

Iowa.—Schultz V. Enlow, 205 N.W. 

972, 201 Iowa 1083. 

Ky.—^Bobich v. Dackow, 18 S.W. (2d) 
280, 229 Ky. 830. 

La.—^Newsom v. Starns, (App.) 142 
So. 704, conforming to 142 So. 138, 
174 La. 955, annulling (App.) 136 
So. 743. 

Mich.—^Fisher v. Rumler, 214 N.W. 
310, 239 Mich. 224. 

Minn.—^Wrabek v. Suchomel, 177 N. 

W. 764, 145 Minn. 468. 

Mo.—^Watters v. Hayden, 284 S.W. 

828, 219 Mo.App. 673. 

Neb.—^Acree v. North, 192 N.W. 947, 
110 Neb. 92. 

N.C.—^Houston V. De Herrodora, 136 
S.E. 6, 192 N.C. 749. 

Okl.—Selby v. Lindstrom, 158 P. 
1127, 59 Okl. 227. 


Wis.—Shear v. Woodrick, 193 N.W. 

968, 181 Wis. 30. 

5 C.J. p 626 note 93. 

Reasons for rule 

(1) The reason for this rule is 
that where the party himself orders 
or encourages lawlessness he is ac¬ 
tually a trespasser to the extent of 
his own misconduct—^Healy v. 
Wrought Iron Range Co., 143 S.W. 
549, 161 Mo.App. 483, quoting Suth¬ 
erland V. Ingalls, 30 N.W. 342, 63 
Mich. 620, 6 Am.S.R. 332. 

(2) He Is a joint tort-feasor.— 
Stark V. Epler, 117 P. 276, 59 Or. 262. 
Counseling continnation of assault 

If A is not present at the begin¬ 
ning of the difficulty, but afterward 
comes up and aids and abets B by 
encouraging him to continue the as¬ 
sault, and B in pursuance of such 
counsel does continue the same, A 
is equally guilty with B of such as¬ 
sault.—^Little V. Tingle, 26 Ind. 168. 

Nodding assent 

A joint assault is shown by the 
facts that, after a conversation with 
plaintiff, one defendant nodded to 
the other who thereupon tore the 
’ badge from plaintiff's coat—^Keane 
V. Main, 76 A. 269, 83 Conn. 200. 

Failure to interfere 

Where persons having the power 
fail to prevent a merciless battery 
upon a feeble old man, other slight 
circumstances may convict them all 
as principals in the trespass, al¬ 
though they did prevent his being 
murdered.—Gillon v. Wilson, 3 T.B. 
Mon.(Ky.) 216. 

Uembers of association 

Plaintiff, assaulted by members of 
an unincorporated association, might 
maintain an action individually 
against the members who assaulted 
him, as they are joint tort-feasors, 
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and each and all liable for the In¬ 
jury done.—^Mazurajtis v. Mak- 
nawyce, 157 N.T.S. 151, 93 Misc. 337. 
police officers 

Restraint, by officers searching 
house, of person in charge, and as¬ 
sault on person, is within scope of 
enterprise, for which both were li¬ 
able.—Fisher v. Rumler, 214 N.W. 
310, 239 Mich. 224. 

Authorizing eviction 

Codwner, authorizing another to 
help in forcibly evicting occupants, 
was responsible for resulting dam¬ 
ages even though he did not express¬ 
ly authorize the assault—^Ray v. 
Dyer, (Tex.Civ.App.) 20 S.W. (2d) 
328. 

Person calling others to help 

(1) That owner pursued innocent 
person, under belief he committed 
wrong to owner’s property, rendered 
him liable for Injuries caused in¬ 
nocent person by owner or aids.— 
Estes V. Brewster Cigar Co., 287 P. 
36, 156 Wash. 465. 

(2) A doctor, who notifies his pa¬ 
tient that he intends to hold an au¬ 
tomobile in which patient was rid¬ 
ing until a bill for professional 
services just previously rendered is 
paid, and who immediately sends for 
an officer and actually holds auto¬ 
mobile without authority, and stands 
by while officer assaults the owner, 
when he demands to see his author¬ 
ity, and injures him without provo¬ 
cation, is liable therefor.—^Eggleston 
V. Tanner, 103 S.B. 113, 86 W.Va. 385. 

Applicability of respondeat superior 
doctrine 

Respondeat superior doctrine held 
not applicable to action for unau¬ 
thorized operation on theory opera¬ 
tion constituted assault and battery. 
—^Donald v. Swann, 137 So. 178, 24 
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whether they were present when the wrongful act 
was done or not,2 and whether their motive was ma¬ 
licious or not.3 

Mere presence of a person, however, when an as¬ 
sault and battery is committed by another, even 
though he mentally approves the same, but without 
encouragement of it by word or sign, is not sufficient 
of itself to charge him as a participator in the as¬ 
sault;^ he must in some way command, authorize, 
justify, or approve it.5 So when a person not pres¬ 
ent when the assault was committed is sought to be 
charged, he must have done something in aid of the 
assault, or which was responsible for, or led directly 
to, the assault.® 

A person is liable for unnecessary violence of his 
agent or deputy in carrying out his direction resulting 

Ala.App. 463, certiorari denied 137 
So. 181, 223 Ala. 493. 

Persons liable for tort; 

In general s«e Torts § 32 [62 C.J. 

p 1128 note 6--p 1130 note 40]. 

Infant see Infants $ 87 [31 C.J. pp 
1090, 1091]. 

Lunatic see Insane Persons 8 122 
[32 C.J. pp 749, 750]. 

Married woman see Husband and 
Wife §§ 217-220 [30 G.J. pp 783- 
790]. 

Master for acts of servant see 
Master and Servant §§ 555-575 
[39 C.J. pp 1265-1311]. 

Principal for acts of agent see 
Agency §§ 254—261 [2 O.J. pp 
847-855], 

8 . Levi V. Brooks, 121 Mass. 501—5 
C.J. p 626 note 94. 

A person near enongta. to afford aid 
and assistance to an assaulter, al¬ 
though not actually present, may be 
a participant.—^Phillips v. Phillips, 7 
B.Mon.(Ky.) 268. 

Commanding oficers of companies 
of militia, marching through the 
country, will be civilly liable for as¬ 
saults committed by the soldiers un¬ 
der their command, which they knew 
about and did nothing to prevent or 
to detect and punish.—Avery v. 

Bulkly, 1 Root (Conn*) 275. 

Xn an action for a joint assault it 

is not incumbent on plaintiff to show 
that both parties struck him at the 
same time, or that one struck him 
after the other.—^Reizenstein v. 

Clark, 73 N.W. 688, 104 Iowa 287. 

8 . Hay craft v. Grigsby, 88 Mo.App. 

354—5 C.J. p 627 note 95. 

4, Ky.—^Kroger Grocery & Baking 
Co. V. Flora, 35 S.W.(2d) 275, 237 
Ky. 191. 

La«—Guidry v. Breaux, (App.) 164 
So. 666. 

Or.—Tauscher v. Doembecher Mfg. 

Co., 56 P.(2d) 318, 153 Or. 152. 

Tex.—Modesett v. Emmons, (Civ. 

App.) 286 S.W. 276, reversed on 


in the assault if he assented thereto,^ but not oth¬ 
erwise.® : 

b. Joint and Several Liability 

All persons participating in an assault or assault and 
battery are Jointly and severally liable therefor. 

As has been stated in the title Torts § 34 [62 
C.J. p 1131 note 52], all persons who join in the 
commission of a wrong resulting in injury are joint¬ 
ly and severally liable for the entire damage sus¬ 
tained. Accordingly all those participating direct¬ 
ly or indirectly in an assault or an assault and bat¬ 
tery are jointly and severally liable therefor,® and 
this liability of each in such case is for the entire 
damage resulting without regard to the degree of 
culpability or extent of participation in the attack.^® 
There can be no joint liability, however, unless there 

8. Modesett v. Emmons, (Tex.Civ. 
App.) 286 S.W. 276, reversed on 
other grounds (Com.App.) 292 S. 
W. 855—5 C.J. p 627 note 99 [c]. 

Ejection of trespasser 
Patron of hotel, who did not au¬ 
thorize unnecessary force, is not li¬ 
able to her employee for unneces¬ 
sary force used by special officer of 
hotel in ejecting such employee on 
request of patron.—^Makuc v. Ma¬ 
jestic Hotel Co., 165 N.T.S. 232. 
Taking possession under mortgage 
The manager of a company hold¬ 
ing chattel mortgage authorizing it 
to take possession of mortgaged 
wheat on condition broken Is not li¬ 
able for actual or punitive damages 
for assault and battery on, and false 
imprisonment of, mortgagor's wife 
in charge of farm by deputy con¬ 
stable employed to take possession 
of wheat, in absence of evidence that 
he was present, knew of prepara¬ 
tions to prevent access of wheat, or 
authorized or ratified deputy’s acts. 
—Fulton Inv. Co. v. Fraser, 230 P. 
600, 76 Colo. 126. 

9. Iowa.—Schultz v. Enlow, 205 N. 
W. 972, 201 Iowa 1083—^Dickson v. 
Tates, 188 N.W. 948, 194 Iowa 910, 
27 A.L.R. 533. 

Minn.—Wrabek v, Suchomel, 177 N. 

W. 764, 145 Minn. 468. 

Mo.—^Watters v. Hayden, 284 S.W. 

828, 219 Mo.App. 673. 

N.J.—Feiner v. Warner, 135 A. 64, 
4 N.J.Misc. 901. 

N.Y.—^Mazurajtis v. Maknawyce, 157 
N.T.S. 151, 93 Misc. 337. 

Either is liable for all damage.— 
Rose V. Negro, 66 Pa. Super. 192. 

Husbaaid assisting wife in assault 
on another is jointly liable for in¬ 
jury inflicted.—Bobich v. Dackow, 18 
S.W.(2d) 280, 229 Ky. 830. 

Liability of joint tort-feasors gen¬ 
erally see Torts §§ 34-39 [62 C.J. 
p 1130 note 41-p 1136 note 99]. 

10. Ky.—^Bobich v. Dackow, 18 S.W. 
(2d) 280, 229 Ky. 830. 


other grounds (Com.App.) 292 S. 
W. 855—Walker v. Kellar, (Civ. 
App.) 226 S.W. 796, error refused. 
5 C.J. p 627 note 96. 

Presence to prevent harm 
One who entered the meeting of 
those who tarred and feathered 
plaintiff and followed the procession 
after the coat was applied, with the 
sole purpose of preventing bodily 
harm being done to him, was not 
liable.—Walker v. Kellar, (Tex.Civ. 
App.) 226 S.W. 796, error refused. 
Drinking with defendant 

That defendants spent the evening 
with a minor eighteen years of age 
at various saloons, and that they in¬ 
vited or permitted him to drink with 
them, does not make them liable for 
an assault and battery committed 
by him in the latter part of the 
evening.—Swinfin v. Lowry, 34 N.W. 
2S, 37 Minn. 345. 

Mere mental approval of assault 
Defendant is not responsible be¬ 
cause “in his heart he may have ap¬ 
proved” the assault, where he nei¬ 
ther incited, procured, nor encour¬ 
aged the act—^Ryan v. Quinn, 71 S. 
W. 872, 876, 24 Ky.L. 1513. 

5. Kroger Grocery & Baking Co. v. 
Flora, 35 S.W.(2d) 275, 237 Ky. 191 
—5 C.J. p 627 note 97. 

Some overt act necessary.—^Kroger 
Grocery & Baking Co. v. Flora, 35 
S.W.(2d) 275, 237 Ky. 191—5 C.J. P 
627 note 97 [a]. 

a Colo.—^Pulton Investment Co. v. 

Fraser, 230 P. 600, 76 Colo. 125. 
Ky.—^Bird v, Lynn, 10 B.Mon. 422. 
Mo,—^Healy v. Wrought, 143 S.W. 

640, 161 Mo.App. 483. 

5 C.J. p 627 note 99. 

7. Stone v. Chambers, 32 S.C.L. 117. 

Landlord is liable for the assault 
and battery committed by his agents 
in executing a distress warrant, al¬ 
though he was not personally pres¬ 
ent.—Jones V. Parker, 62 S.E, 261, 
81 S.C. 214, 
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is concert of action between those who are charged 
jointly,and the fact that it is difficult to separate 
the injury done by each from that done by the oth¬ 
ers furnishes no reason for holding that one as¬ 
sailant should be liable for the attacks of others with 
whom he is not acting in concert.^^ Defendants 
may, nevertheless, be held jointly liable for an as¬ 
sault without the showing of an actual conspiracy 
between them.^S 

No joint damages can be assessed against one of 
several defendants to a joint assault for anything 
which occurred before his participation therein, 
but the failure to prove a joint liability in a joint 
action for assault and battery will not defeat a re- 
co»^ery against any one or more proved guilty 


so that one of defendants was justified in his attack 
on plaintiff, does not of itself absolve the other de- 
fendants.1® 

c. As Dependent on Illegality of Undertaking 

One participating with another in an unlawful un¬ 
dertaking is liable for an assault committed in further¬ 
ance of the common purpose. 

Although, where two or more persons are acting 
lawfully together, in the furtherance of a common 
lawful purpose, one is not liable for an assault com¬ 
mitted by another, done in furtherance of the com¬ 
mon purpose without his concurrence, the rule has 
been held to be different where the common purpose 

was unlawfuL^S 


B. ACTIONS 


§ 28. Right of Action 

Right of action exists against wrongdoer for an as¬ 
sault or assault and battery. 

An assault, or an assault and battery, upon an* 
other is an infringement upon the absolute right 


of personal security, for which the law gives a 
right of action against the wrongdoer.^® 

§ 29. Form of Action 

a. In general 

b. Qui tarn action 


"Mo.—Watters v. Hayden, 284 S.W. 

828, 219 Mo.App. 873. 

Pa.—^Rose v. Negro, 66 Pa.Super. 
192. 

That persons otlier than the de¬ 
fendants participated in an assault 
and battery upon plaintiff, and that 
some of his injuries were received 
at their hands, does not absolve de¬ 
fendants from liability for all the 
injuries inflicted by them upon plain¬ 
tiff in the course of the affair in 
which they and such other persons 
jointly participated.—^Wrabek v. 
Suchomel, 177 N.W. 764, 145 Minn. 
468. 

11. Iowa.—^Dickson v. Tates, 188 N. 
W. 948, 194 Iowa 910, 27 A..L.Pv. 
533. 

Ky.—Wilder v. Bailey, 25 S.W.<2d) 
381, 233 Ky. 238. 

Mich.—^Albrecht v. St. Hedwig’s Ro¬ 
man Catholic Benevolent Soc., 171 
N.W. 461, 205 Mich. 395. 

5 C.J. p 627 note 98. 

“The essential fact to joint lia¬ 
bility in cases of willful tort is that 
there must be co-operation between 
the tortfeasors. In other words, un¬ 
less there is concert of action be¬ 
tween those who are charged joint¬ 
ly with an unlawful assault, there 
can be no joint liability to respond 
in damages for the trespass.**—Scha¬ 
fer v. Ostmann, 129 S.W, 63, 148 Mo. 
App. 644, 648. 


Several liability only 
Where defendants have not acted 
in concert, and separate and distinct 
Injuries are caused by the acts of 
each, the liability is several only.— 
Wilder v. Bailey, 25 S.W. (2d) 381, 
233 Ky. 238. 

12. Albrecht v. St. Hedwig’s Roman 
Catholic Benev. Soc., 171 N.W. 461, 
205 Mich. 395. 

Some time having elapsed between 
the assault committed by one per¬ 
son and that committed by another 
person, not acting in concert, they 
are not jointly liable because of dif¬ 
ficulty or impossibility of separating 
the injury done by each.—^Albrecht 
V. St. Hedwig’s Roman Catholic 
Benev. Soc., 171 N.W. 461, 205 Mich. 
393. 

13. Shear v. Woodrick, 193 N.W. 
988, 181 Wis. 30—5 C.J. p 627 note 

3. 

Finding of conspiracy unnecessary 
Judgment in assault and battery 
case against six defendants was 
supported by findings that one or 
more of them assaulted plaintiff and 
the others were present aiding and 
encouraging the assault by words or 
acts, so that findings as to prior con¬ 
spiracy were not essential.—Shear v. 
Woodrick, 193 N.W. 968, 181 Wis. 
30. 


14. Ray V. Knowles, 255 N.W. 295, 
267 Mich. 456—5 C.J. p 627 note 2. 
On the other hand it has been held 

that the mere fact that one of two 
sued jointly did not assist the other 
in assaulting plaintiff until all dam¬ 
age to plaintiff had been done does 
not absolve the former from liabili¬ 
ty.—Watters V. Hayden, 284 S.W. 
828, 219 Mo.App. 673. 

15. Dickson v. Tates, 188 N.W, 948, 
194 Iowa 910, 27 A.Lr.R. 533—5 C.J. 
p 627 note 4. 

Conspiracy of employer lacking 
Injured employee could recover 
damages for assault from fellow em¬ 
ployees participating therein, not¬ 
withstanding absence of conspiracy 
with company.—^Dugan v. Midwest 
Cap Co., (Iowa) 229 N.W. 847. 

16. Haughton v. Pierce Petroleum 
Corporation, 13 S.W. (2d) 26, 178 
Ark. 917. 

17. Wert V. Potts, 41 N.W. 374, 76 
Iowa 612, 14 Am.S.R. 252. 

18. Kan.—Williams v. Townsend, 15 
Kan. 563. 

Minn.—Colvill v. Langdon, 22 
Minn. 665. 

19. Burnecke v. O’Neal, 71 So. 395, 
139 La. 208—Herrington v. Magee, 
131 So. 490, 15 La.App. 183—5 C.J. 
p 62$ notes 7, 8. 
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a. In General 

The common-law distinction between trespass vi et 
armis and case Is no longer of importance with respect 
to the form of action for an assault or an assault and 
battery. 

At common law an action of trespass vi et armis 
for assault and battery is the proper form for direct 
and immediate injuries, negligently and carelessly 
inflicted, as well as for those that were intentional 
and malicious but where the injury is indirect 
and consequential the proper remedy is case.^i If 
the injury was not willfully done, but was the con¬ 
sequence of great carelessness and negligence, ei¬ 
ther trespass or case may be maintained, although 
the injury results from the immediate force of de- 
fendant22 By statute in most jurisdictions the com¬ 
mon-law distinction between trespass vi et armis and 
trespass on the case has been abolished and hence 
is no longer of consequence.23 

For a complete treatment of the common-law forms 
of actions and the effect of statutes thereon see the 
title Actions §§ 32-60, particularly § 39. 

b. Qui Tam Action 

Qui tarn action was provided for In Connecticut in 
the case of a secret assault. 

In Connecticut a qui tarn prosecution, criminal in 
its nature, was at one time provided by statute in 
case of a secret assault.^^ Qui tarn actions are treat¬ 
ed in the title Penalties § 8 [25 C.J. p 1183 notes 
69-75]. 

§ 30. Conditions Precedent 

A criminal prosecution is not a prerequisite to the 
maintenance of a civil action for assault. It need not 
appear that a teacher is duly licensed before he may 
maintain an action against school officers for assault 
and battery. 

In accord with the modern doctrine generally 
followed in this country with respect to the merger 


of private wrongs arising out of criminal acts in the 
public wrong, treated at length in the title Ac¬ 
tions § 11 b, it is the general rule that a criminal 
prosecution for an assault is not a prerequisite to 
the right to recover civilly for the injury.25 

Teacher^s license. It is not necessary to the main¬ 
tenance of an action by a school teacher for as¬ 
sault and battery against the school officers that 
it should be made to appear that plaintiff was a li¬ 
censed teacher when the school term began.26 

§ 31. Jurisdiction and Venue 

a. Jurisdiction 

b. Venue 

a. Jurisdiction 

A conviction for assault or for assault and battery 
being one at law, It cannot ordinarily be brought in a 
chancery court. 

Being an action at law, an action for assault can¬ 
not ordinarily be brought in a chancery court.^^ 
Moreover, jurisdiction over civil actions for as¬ 
sault, or assault and battery, is generally denied 
to inferior courts such as justices of the peace, in 
accordance with the general policy of the statutes 
to extend jurisdiction over torts affecting the person 
only to courts of general jurisdiction,^^ and where 
a justice has no jurisdiction of an action for an 
assault he cannot hear an action for injuries inci¬ 
dental thereto.29 

b. Venue 

Being transitory, an action of assault or of assault 
and battery may be tried in any court having jurisdiction 
of the person and the subject matter. 

In accord with the general rules of venue hold¬ 
ing actions ex delicto to be transitory, treated at 
length in the title Venue § 17 [67 CJ. p 44 note 92-p 
45 note 3], but except as it may be otherwise pro- 


20. Louisville & N. R. Co. v. Lacey, 
82 So. 636, 17 Ala.App. 146, re¬ 
versed on other grounds Ex parte 
Louisville & N. R. Co., 83 So. 52, 
203 Ala. 328—5 C.J. p 628 note 9. 

Complaint construed 
A complaint alleging an assault 
and battery on plaintiff by defendant 
railroad through one of its servants 
declares in trespass, and not in an 
action on the case.—Louisville & N. 
R. Co. V. Lacey, 82 So. 636, 17 Ala. 
App. 146, reversed on other grounds 
Ex parte Louisville & N. R. Co., 83 
So. 52, 203 Ala. 328. 

21. Dalton V. Favour, 3 N.H. 65— 
5 C.J. p 628 note 10. 

IMvo forms of action distinguished 
(1) At common law there are two 

6 C.J.S.-53 


forms of action for assault, trespass, 
and trespass on the case. The true 
test of whether the grievance be¬ 
longs to one or the other of these is. 
Was the injury the immediate or 
mediate result of defendant’s act?— 
Rieger v. Fahys Watch-Case Co., 13 
N.T.S. 788. 

(2) “The familiar illustration giv¬ 
en in the elementary books as to the 
distinction between trespass and case 
settles the question here. When a 
log is thrown in the highway, and 
in the act of throwing it strikes one, 
it is a trespass; but if, when placed 
in the highway, one is injured by 
falling over it, case is the proper 
remedy.”—^Anderson v. Arnold, 79 
Ky. 370, 372. 


22. Dalton v. Favour, 3 N.H. 465— 
5 C.J. p 628 note 11. 

2a Ricker v. Freeman, 50 N.H. 420, 
9 Am.R. 267—5 C.J. p 628 note 12. 

24. Houghton v. Havens, 6 Conn. 
305, distinguishing Northrop v. 
Brush, Kirby 108—^Dickinson v. 
Potter, 4 Day (Conn.) 340. 

25. Parker v. Lanier, 8 S.E. 57, 82 
Ga. 216—5 C.J. p 628 note 16. 

26. White V. Kellogg, 21 N.B. 901, 
119 Ind. 320—5 C.J. p 628 note 15. 

27. Lamb v. Quigg, 61 S.W.(2d) 466, 
166 Tenn. 365. 

28. Hollis V. Williamson, 2 Del. 391 
—5 C.J. p 648 note 3. 

29. Rich V. Hogeboom, 4 Den. (N. 
Y.) 453—5 C.J. p 648 note 4. 
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vided by statute, an action of assault or assault and 
battery is ordinarily held to be transitory, and may 
be tried in any court having jurisdiction of the per¬ 
son and the subject matter.^O 

§ 32. Time to Sue and Limitations 

The action must be brought within the particular 
statutory period applicable. 

The action must be brought within the time limited 
by statute.31 

For a full discussion of limitations generally see 
che title Limitations of Actions, particularly § 74 
[37 C.J. p 776 note 88~p 777 note 95] for limitations 
as applied to actions for assault and battery. 

§ 33. Parties 

a. Plaintiff 

b. Defendant 

a. Plaintiff 

General rules as to parties plaintiff apply tn actions 
for assault or assault and battery. 

The rules governing as to parties plaintiff in ac¬ 
tions generally, treated at length in the title Par¬ 
ties §§ 3-29 [47 CJ. p 18 note 11-p 66 note 55], 
apply in actions for assault or assault and battery. 
Thus, it has been held that, unless authorized by 
statute, husband and wife cannot sue jointly for the 
battery of both,32 nor, in such case, can the husband 
bring an individual action.33 Where, by statute, the 
remedy is by a qui tarn action, the state must be join- 
ed.24 

b. Defendant 

General rules as to parties defendant apply In ac¬ 
tions for assault or assault and battery. 

The rules governing as to parties defendant in 
actions generally, treated at length in the title Par¬ 


ties §§ 30-50 [47 CJ. p 66 note 56-p 93 note 61], 
apply in actions for assault or assault and battery. 
All persons who assault and injure another, being 
jointly or severally liable, may be sued jointly or 
severally.2 5 A subordinate officer’s superior is not 
a necessary party to such an action arising out of an 
assault by the subordinate committed outside his offi¬ 
cial duties.36 It has been held that a corporation 
cannot be joined with private persons as a party de- 
fendant.27 A demurrer to a complaint for a "de¬ 
fect of parties defendant” does not lie to reach the 
defect of misjoinder.^^ 

§ 34. Process 

General rules as to process In actions generally apply 
In actions for assault or assault and battery. 

General rules governing process in actions gen¬ 
erally, treated at length in the title Process, apply in 
actions for assault or assault and battery. It is not 
important that the initiatory process should state the 
form of the action, although enough should appear 
to inform defendant of what he is charged and 
where a civil action is commenced by information the 
public must be joined and the same notice must be 
given as in a civil suit.'^® 

A writ for a joint assault may be sent to the sev¬ 
eral counties wherein defendants reside, and no 
allegation of such residence is necessary.^i 

The process in a qui tarn action is issued on the 
complaint of the injured party.42 

Trustee process is not a proper manner in which 
to commence an action for damages for assault and 
battery.43 Arrest in civil action for assault see the 
title Arrest § 25. 

Final process. Where separate actions against 
several defendants are prosecuted to final judg¬ 
ment, plaintiff may be compelled to elect against 
whom he will take his execution.^^ 


so. Lillibridgre v. Barber, 11 A. 850, 
.55 Conn. 366—5 C.J. p 648 note 5. 

31. Trube v. Katz, 213 P. 264, 60 
CaLApp. 474—5 C.J. p 628 note 18. 

32. Chapman v. Hardy, 4 S.C.L. 170. 

33. Belew V. Pmnty, Litt.Sel.Cas. 
(Ky.) 241. 

34. Houghton v. Havens, 6 Conn. 
305—^Dickinson v. Potter, 4 Day 
(Conn.) 340. 

35. Estes V. Brewster Cigar Co., 287 
P. 36, 156 Wash. 465—5 C.J. p 649 
note 15. 

38. Kline v. Flannigan, 7 Alaska 
577. 

Prohibition enforcement officer’s 
superior officer is not a necessary 
party to suit for assault and bat-, 


tery.—Kline v. Plannigan, 7 Alaska 
677. 

37. Orr v. U. S. Bank, 1 Ohio 36, 13 
Am.D. 588 and note. 

38. Estes V. Brewster Cigar Co., 
287 P. 36, 166 Wash. 465. 

Too many parties defendant 
A complaint to recover for injuries 
sustained by a customer when shot 
by a policeman, erroneously led to 
believe by the store manager that 
the customer had committed a fel¬ 
ony, Is not demurrable for “defect 
of parties defendant.”—^Estes v. 
Brewster Cigar Co., 287 P. 36, 166 
Wash. 465. 

39. Pryor v. Hays, 9 Yerg.(Tenn.) 
416. 


40. Avery v. Bulkly, 1 Root (Conn.> 
275—Clark v. Turner, 1 Root 
(Conn.) 200. 

41. Ford v. Logan, 2 A.K.Marsh. 
(Ky.) 324. 

42. Houghton V. Havens, 6 Conn. 
305. 

43. Me.—^Woodworth v. Grenier, 70' 
Me. 242. 

N.H.—Keenan v. Perrault, 57 A. 325, 
72 N.H. 426. 

5 C.J. p 649 note 22. 

Attachment in action to recover dam¬ 
ages for an assault and battery 
, see Attachment § 68. 

144. Fleming v. McDonald, 50 Ind. 
I 278. 19 Am.R. 711. 
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§ 35. Declaration, Complaint or Petition 

a. Form and general sufficiency 

b. Particular averments 

a. Ponn and General Sufficiency 

The complaint must set forth facts sufficient to con¬ 
stitute a cause of action. 

In accord with the general rules of pleading set 
forth in the title Pleadings § 69 [49 CJ. p 132 note 
12-p 136 note 46], the declarations or complaint in 
an action of assault or assault and battery must set 
forth facts sufficient to constitute a cause of ac¬ 
tion,^5 including the fact of the assault,^6 in such 


§ 35 

manner as to be readily understood by defendant.^*^ 
On the other hand, matter that is immaterial or un¬ 
necessary to the issue need not be set out.^^ 

When a general allegation of assault is qualified 
by a specification of the acts which constituted it, 
the sufficiency of the complaint is to be determined 
from a consideration of the specific acts alleged. 

Present ability to inflict injury must be apparent 
from the averments.^® 

Legal conclusions, A mere averment of an unlaw¬ 
ful assault is but the statement of a legal conclu¬ 
sion but if the facts are set forth it is not in- 
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45. Ala.—^Harris v. Harris, 100 So. 
333, 211 Ala. 222—Brittain v. 

Vickers, 96 So. 438, 209 Ala. 391— 
Empire Clothing Co. v. Hammons, 
81 So. 838, 17 Ala.App. 60. 

Minn.—^Johnson v. Lampson, 208 N. 
W. 814, 167 Minn. 203. 46 A.L.R. 
772. 

Mo.—Spangler-Bowers v. Benton, 83 
S.W.(2d) 170, 229 Mo.App. 919— 
Goffstein v. Coleman, (App.) 52 
S.W.(2d) 1045—^Merkel v. Bouck- 
aert, (App.) 213 S.W. 524. 

N.Y,—^Marx v. Edison Electric Il¬ 
luminating Co. of Brooklyn, 194 
N.T.S. 807, 201 App.Div. 607. 

Pa.—^Polz V. Zimmerman, 10 Pa.Dlst 
& Co. 433. 

Wash.—Konick v. Champneys, 183 P. 

75, 108 Wash. 35, 6 A.I/.B. 459. 

5 C.J. p 649 note 25 [a], p 650 note 
26. 

Complaints held sufELcient.—^Harris 
V. Harris, 100 So. 333, 211 Ala. 222— 
Brittain v. Vickers, 96 So. 438, 209 
Ala. 391—^Empire Clothing Co. v. 
Hammons, 81 So. 838, 17 Ala,App. 60 
—Greenwood Caf€ v. Walsh, 74 So. 
82, 15 Ala.App. 519—Smith v. Gowdy, 
244 S.W. 678, 196 Ky. 281, 29 ALr.R. 
1353—Spangler-Bowers v. Benton, 83 
S.W.(2d) 170, 229 Mo.App. 919—Goff- 
stein V. Coleman, (Mo.App.) 52 S.W. 
(2d) 1043—Konick v. Champneys, 

183 P. 75. 108 Wash. 35, 6 A.L..R, 
459—5 C.J. p 649 note 25 [c], [d]. 

Willfulness or gross negligence 
A statement that “while plaintiff 
was in defendant’s butcher shop, 
with intention of buying meat, de¬ 
fendant willfully and wantonly, or 
with such gross negligence as to en¬ 
danger the life of plaintiff, stabbed 
said plaintiff in the back with a 
butcher steel, thereby making a 
wound in plaintiff’s back, and other¬ 
wise injuring him, all to his injury,” 
etc., was held to state cause of ac¬ 
tion.—^Merkel v. Bouckaert, (Mo. 
App.) 213 S.W. 524. 

Acts of agent in course of employ, 
ment 

Where plaintiff alleged that em¬ 
ployees of defendant assaulted her 
when she objected to the placing of 


a pole In the street In front of her 
house and that defendant had no 
right or authority to erect the pole, 
and defendant in its answer by fail¬ 
ure to deny admitted the street was 
a public highway, and that defend¬ 
ant, through its agents and serv¬ 
ants, dug a hole in the highway and 
was engaged in erecting a pole 
therein, the trial justice properly de¬ 
nied a motion to dismiss the com¬ 
plaint, on the ground that it failed 
to allege that the assault was com¬ 
mitted by defendant’s servants in the 
course of their empl 03 rment, and 
that there was no allegation that 
the erection of the pole was wrong¬ 
ful or without authority.—^Marx v. 
Edison Electric Illuminating Co. of 
Brooklyn, 194 N.Y.S. 807, 201 App. 
Div, 607. 

46L Jones v. Lewis, 126 P. 853, 19 
CaLApp. 575. 

47. Brittain v. Vickers, 96 So. 438, 
209 Ala. 391. 

48. N.Y.—^Marx v. Edison Electric 
Illuminating Co. of Brooklyn, 194 
N.Y.S. 807, 201 App.Div. 607. 

Tex,—S. H. Kress & Co. v. Brashier, 
(Civ.App.) 50 S.W.(2d) 922. 

Utah,—^Johanson v. Huntsman, 209 
P. 197, 60 Utah 402. 

5 C.J. p 650 note 33. 

Allegation of battery 
A complaint based on the assump¬ 
tion that certain language constitut¬ 
ed an assault, which incidentally al¬ 
leges that defendant took hold of 
plaintiffs arm and stated that he 
wished to speak to her, and that she 
stepped aside, where the conversation 
complained of occurred, does not set 
forth an assault and battery.—^Prince 
V. Ridge, 66 N.Y.S. 454, 32 Misc. 666. 
Degree of force 

Where plaintiff abutting landowner 
alleged an illegal act in erecting pole 
in street, and that she placed her 
legs in the hole to prevent insertion 
of the pole, and that defendant’s 
servants placed the pole in the hole 
and injured her, it was unnecessary 
to allege that more force was used 
than was necessary.—^Marx v. Edi¬ 
son Electric Illuminating Co. of 
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Brooklyn, 194 N.Y.S. 807, 201 App. 
Div. 607. 

Malice or good faith 
As regards damages, an action for 
damages against a corporation whose 
store manager jerked a book away 
from plaintiff, accusing her of theft, 
is one for assault or trespass on 
person and not for slander; hence 
malice or good faith has nothing to 
do with the case, one for actual 
damages only.—S. H. Kress & Co. v. 
Brashier, (Tex.Civ.App.) 50 S.W. (2d) 
922. 

Nature of weapon as deadly 
In an action for Injuries received 
in an assault with a wagon felly by 
defendant, it was not necessary for 
plaintiff to allege that the assault 
was with a deadly weapon.—Johan- 
son V. Huntsman, 209 P. 197, 60 Utah 
402. 

Pleading matters of aggravation see 
infra § 35 b (7). 

49. Johnson v. Sampson, 208 N.W. 
814, 167 Minn. 203, 46 A.L.R. 772. 

50. Reed v. Maley, 74 S.W. 1079, 115 
Ky. 816, 825, 25 Ky.L. 209, 62 L.R. 
A. 900, 2 Ann.Cas. 453. 

51. Stivers v. Baker, 9 S.W. 491, 87 
j Ky. 508, 10 Ky.L. 533—5 C.J. p 
I 650 note 34. 

Use of term “assaulted” 

(1) The use of the term “assault¬ 
ed” in a pleading is not sufficient 
to raise the issue whether defendant 
was guilty of an assault, and does 
not alone sufficiently charge facts 
which constitute in law an assault, 
the petition should state further 
what the party did upon which the 
charge of assault is based.—Shapiro 
V. Michelson, 47 S.W. 746, 19 Tex. 
Civ.App. 615. 

(2) If it can be fairly claimed that 
the word “assaulted,” when used in 
pleading, amounts to a statement of 
both a fact and a legal conclusion, 
yet it is not such a statement of 
facts as will enable the court to de¬ 
termine whether the party charged 
has by his acts committed what is 
in law an assault.—Stivers v. Baker, 
9 S.W. 491, 87 Ky. 508, 10 Ky.L. 523. 
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dispensable that the pleader should use the legal term 
‘^assault/' although it is usual to do so in this form of 
action.52 Similarly it has been held that allega¬ 
tions merely stating that an arrest was made “without 
authority of law,” and “wrongfully,” fail to state 
a cause of action, as being legal conclusions only.53 
An allegation charging defendant with the commis¬ 
sion of an assault by the agency of his servants act¬ 
ing within the scope of his employment, and by cer¬ 
tain specified instrumentalities, is an averment of 
an issuable fact, and not a mere conclusion of law.^^ 

Sufficiency on demurrer. However, a declaration 
which states the cause of action with sufficient ac¬ 
curacy to apprise defendant what he must answer to 
may be sufficient against a demurrer,5 5 a motion in 
arrest,56 or a motion to make more definite and cer¬ 
tain,5^ although it may not be good as against a spe¬ 
cial demurrer,58 and although defendant may be en¬ 
titled to a bill of particulars.56 

b. Particular Averments 

(1) Description of defendant 

(2) Conspiracy 

(3) Time of assault 

(4) Place of assault 

(5) Characterization of assault 

(6) Intent 

(7) Motive and malice 

(8) Absence of justification or plain¬ 


tiffs freedom from fault 

(9) Institution of criminal proceedings 

(10) Matters of aggravation 

(11) Matters of inducement 

(12) Damages 

(1) Description of Defendant 

Defendant should be Identified as the alleged wrong¬ 
doer. 

The complaint should clearly identify defendant 
named therein as the alleged wrongdoer,60 but where 
it is sought to charge a principal for the act of his 
servant or agent, it is sufficient to allege that the 
name of the actual assailant is unknown.6i 

(2) Conspiracy 

Allegations to show conspiracy or collusion Is un¬ 
necessary where an assault and battery by more than 
one is charged unless one of the parties charged was not 
present at the time of the assault. 

Where an assault and battery by more than one 
is charged, it need not be alleged that there was a 
conspiracy or collusion between defendants.62 Sim¬ 
ilarly, a conspiracy between an indirect actor and one 
committing the assault need not be alleged in order 
to permit recovery from the indirect actor.68 On 
the other hand, where one of the parties was not 
present at time of the alleged assault sufficient must 
be alleged to show a conspiracy, or to otherwise con¬ 
nect the absentee with the commission of the of- 
fense.6^ 


(3) However, it has been asserted 
that an allegation that defendants 
assaulted plaintiff would be a suffi¬ 
cient pleading of the fact of assault. 
—Mitchell V. Mitchell, 47 N.W. 308, 
45 Minn. 50. 

52. Stivers v. Baker, 9 S.W. 491, 87 
Ky. 508, iO Ky.L. 523. 

53. Connelly v. American Bonding, 
etc., Co., 69 S.W. 959, 113 Ky. 903, 
24 Ky.L. 714—5 C.J. p 650 note 37. 

54. Foran v. Levin, 78 N.W. 1047, 
76 Minn. 178. 

55. Harris v. Harris, 100 So. 333, 211 
Ala. 222—5 C.J. p 650 note 28. 

PetitiozL held sufficient 
A petition alleging that defendant 
was a corporation and that defendant 
intentionally and wantonly assaulted 
and beat plaintiff was held not de¬ 
murrable; allegation that defendant 
assaulted and beat plaintiff being 
sufficient to allow proof that the in¬ 
dividuals who assaulted and beat 
plaintiff were employers and agents 
of defendant, and were acting for 
and on its behalf.—^Brown v. General 


Motors Corporation, (Mo.App.) 95 S. 
W.<2d) 654 

Statutory form 

A complaint alleging that defend¬ 
ant “did wrongfully and unlawfully 
beat and cruelly treat, bruise, 
wound, and injure plaintiff,’' more 
than complies with Code (1907) p 
1198, form No. 18, which is sufficient 
under § 6382, the conjunctive use of 
“cruelly treat” with “beat, bruise,” 
etc., not rendering the entire count 
demurrable.—^Harris v. Harris, 100 
So. 333, 211 Ala. 222. 

“Very general statement of the 
facts of assault and injury is good 
as against a general demurrer.”— 
Bormuth v. Beyer, 10 Ohio Cir.Ct. 
291, 292, 6 Ohio Cir.Dec. 548. 

Where complaint stated facts in 
ordinary language, as provided by 
Code Civ.Proc. § 426, especially 

where the answer admitted the as¬ 
sault, but pleaded self-defense, a de¬ 
murrer was properly overruled.— 
Jones V. Lewis, 126 P. 853, 19 Cal. 
App. 575. 


56. Coffin v. Coffin, 2 Mass. 358. 

57. Gould V. McLaughlin, 112 N.T. 
S. 518. 

58. Coffin V. Coffin, 2 Mass. 358— 
5 C.J. p 650 note 31. 

56. Gould v. McLaughlin, 112 N.Y.S. 
518—5 C.J. p 650 note 32. 

60. Ind.—Ricketts v. Sandifer, 69 
Ind. 318. 

Minn.—Greenman v. Smith, 20 Minn. 
418. 

5 C.J. p 650 note 39. 

61. Southern Express Co. v. Platten, 
(Fla.) 93 F. 936, 36 C.C.A. 46. 

62. Daily v. Redfern, 1 Mont. 467— 
5 C.J. p 651 note 42. 

63. Loeb v. Kimmerle, 9 P.(2d) 199, 
215 Cal. 143. 

64. Daily v. Redfern, 1 Mont. 467. 
Complaint insufficient 

Complaint did not state a cause 
of action which alleged that on a 
certain day defendant and two of his 
agents entered the apartments of 
plaintiff, and that one of the agents 
violently assaulted plaintiff, striking 
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(3) Time of Assault 

The time of the assault and battery need not be al¬ 
leged when Immaterial. It Is otherwise when necessary 
to prevent surprise at the trial. The time should be 
fixed as within the statutory period. 

In accord with the general rules set forth in the 
title Pleading § 69 [49 C.J. p 144 note 48] the com¬ 
plaint need not state the time of the alleged assault 
where such fact is immaterial.^5 Xo prevent sur¬ 
prise at the trial, however, it sometimes has been held 
that particulars as to time should be set out.®® It 
also seems to be necessary that the complaint lay a 
time within the limitation period for the institution 
of the action, and prior to the commencement there- 
of.®7 

(4) Place of Assault 

The county In which assault took place need not be 
specified unless the action Is considered local. 

It is unnecessary that the complaint specify the 
county in which the alleged assault was committed,®^ 
except where, by statute, the action is made local.®^ 
A venue may, however, be laid where the action is 
brought,*^® even though the assault was committed 
outside the jurisdiction of the court in which the ac¬ 
tion is commenced.^! 


(5) Characterization of Assault 
Characterization of the assault and battery as un¬ 
lawful Is not necessary. 

While it would seem that the complaint should 
set forth the character of the assault, *^2 is not 
necessary that the assault and battery should be char¬ 
acterized as unlawful,that the injuries were wrong¬ 
fully inflicted or were the result of defendant’s 
wrongful act,74 that force was used, where the com¬ 
plaint shows actual violence,^® or by what authority 
plaintiff remained in possession of the premises upon 
which he was assaulted and from which he was eject- 
ed.7® 

(6) Intent 

When Intent Is an essential element of an assault 
Its presence must affirmatively appear In the complaint. 

Under the view that intent is of the essence of 
an assault (supra § 4), or of an assault and battery 
(supra § 10), it must appear affirmatively from the 
declaration or complaint that the injury was inten¬ 
tionally done,77 except where the battery is alleged 
to have been committed in the doing of an illegal 
act^s 


her on the shoulder and pushing* her 
backward, whereby she was injured 
to her damages one thousand dollars, 
as it was not alleged that defendant 
instigated, aided, abetted or sanc¬ 
tioned the assault.—^Andersen v. 
Schlesinger, 38 N.T.S. 296, 16 Misc. 
635. 

Complaint sufficient 
In an action for assault, petition 
sufficiently charged conspiracy on 
part of defendant’s representative 
and detectives in conjunction with 
others in furtherance of obtaining 
confession of robberies from defend¬ 
ant.—Kroger Grocery & Baking Co. 
V. Flora, 35 S.W.(2d) 275, 237 Ky. 
191. 

65. Hunt V. Di Bacco, 71 S.E. 584, 69 
W.Va. 449—5 C.J. p 651 note 43. 

66- Watson V. Leukton, 23 Can.L.T. 
Occ.Notes 247. 

67. Del.—^Palmer v. Skillenger, 5 
Harr. 234. 

Md.—Sellers v. Zimmerman, 18 Md. 
255. 

5 C.J. p 651 note 44. 

68. Sullivan v. Jones, 20 N.B. 242, 
117 Ind. 327—5 C.J. p 649 note 6 

69. Mich.—^Reynolds v. Mecosta Cir. 
Judge, 111 N.W, 1038, 148 Mich. 
470. 

N.Y.—Chapman v. Wilber, 6 Hill 475. 
5 CS.J. p 649 note 7. 

Necessity of allegation of place gen¬ 
erally see Pleading § 69 [49 C.J. 
p 145 notes 65-67]. 

70. Hurley v. Marsh, 2 Ill. 329. 


Caption of declaration 
The declaration In an action for 
trespass for an assault and battery 
sufficiently alleges the place where it 
was committed, if in the caption of 
the declaration the court is styled 
as follows: ’’State of West Virginia, 
County of Tucker, to-wit: In the 
Circuit Court of said County.” And 
in the body of the declaration it al¬ 
leged “that the defendants did, on 

the - day of October, 1908, with 

force and arms, assault the plaintiff 
at the county aforesaid,” etc. The 
words ‘’the county aforesaid” refer 
to Tucker county, the county named 
in the caption.—^Hunt v. Di Bacco, 71 
S.B. 584, 69 W.Va. 449. 

71. Ky.—Watts v. Thomas, 2 Bibb 
458. 

Md.—^Redgrave v. Jones, 1 Harr. & 
M. 195. 

N.T.—Smith v. Bull, 17 Wend. 323. 
S.C.—Sturgenegger v. Taylor, 5 S.C. 
L. 7. 

79. Jones v. Lewis, 126 P. 853, 19 
CaLApp. 576. 

73. Wilson V. Hall, 244 P. 1002, 34 
^yo. 465—5 C.J. p 651 note 49. 

Hlegality is implied.—Wilson v. 
Hall. 244 P. 1002, 34 Wyo. 465—5 C.J. 
p 651 note 49 [a]. 

74. Norris v. Casel, 90 Ind. 143. 
Authority of arresting officer 

No warrant or judicial order can 
justify an assaulting or beating, and 
it is unnecessary to allege in a pe¬ 
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tition that an assaulting and beating 
by a policeman, for which damages 
are sought, were without such war¬ 
rant or order.—Connelly v. American 
Bonding, etc., Co., 69 S.W. 959, 113 
Ky. 903, 24 Ky.L. 714. 

75. Greenman v. Smith, 20 Minn. 
418—6 C.J. p 651 note 61. 

76. Marbury Lumber Co. v. Wain- 
wright, 43 So. 733, 160 Ala. 405— 
5 C.J. p 651 note 52. 

77. Greathouse v. Croan, 76 S.W. 
273, 4 Ind.T. 668—5 C.J. p 651 note 
65. 

78. Marx v. Edison Electric Illumi¬ 
nating Co. of Brooklyn, 194 N.Y.S. 
807, 201 App.Div. 607. 

Complaint held sufficient 
Where plaintiff alleged that em¬ 
ployees of defendant assaulted her 
when she objected to the placing of 
a pole in the street in front of her 
house and that defendant had no 
right or authority to erect the pole, 
and defendant in its answer by fail¬ 
ure to deny admitted the street was 
a public highway, and that defend¬ 
ant, through its agents and servants, 
dug a hole in the highway and was 
engaged in erecting a pole therein, 
trial justice properly denied a mo¬ 
tion to dismiss the compltiint, on the 
ground that it failed to allege an 
intentional and willful assault by 
defendant.—^Marx v. Edison Electric 
Illuminating Co. of Brooklyn, 194 N. 
Y.S. 807, 201 App.Div. 607. 
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(7) Motive and Malice 

Motive or maiice need not be specially pleaded al¬ 
though It is proper to do so on the question of damages. 

The motive of the assault, or the fact that de¬ 
fendant was actuated by malice, although tending 
to increase the damages, need not be specially plead- 
ed;'^9 but the making of threats,^0 or the speaking 
of slanderous words^^ may be alleged as an incident 
of the assault to show malice, and the latter allega¬ 
tion will not be regarded as an attempt to charge 
more than one cause of action ^2 

It has been held that an averment that defendant 
‘"with force and arms assaulted and violently struck 
the plaintiff many blows with his fists, etc.,” neces¬ 
sarily includes malice.^^ 

(8) Absence of Justification or Plaintiffs 

Freedom from Fault 

Freedom from fault or absence of justification need 
not be alleged in the complaint. 

The complaint need not allege plaintiff’s free¬ 
dom from fault^^ or the absence of justification, 
both being matters of defense. 

(9) Institution of Criminal Proceedings 

Failure of complaint to allege institution of crim¬ 
inal proceeding is not fatal on demurrer. 

Notwithstanding a statutory requirement that the 
institution of criminal proceedings shall be a pre¬ 
requisite to an action for the same assault, the fail¬ 
ure of the declaration to set forth the institution of 
such proceedings will not vitiate it as against a de¬ 
murrer. 

(10) Matters of Aggravation 

Matters merely of aggravation may, but need not, 
be pleaded specially. 


Matters of aggravation which are not essential to 
make out a cause of action, and whose effect is mere¬ 
ly to enhance the damages, need not be pleaded spe¬ 
cially, 87 although it is not error to do so.88 

(11) Matters of Inducement 

Matter of inducement may, but need not, be pleaded. 

The rules governing the pleading of matter of 
inducement in actions generally, treated at length 
in the title Pleading § 70 [49 C.J. p 139 note 82-p 
140 note 85], are applicable in actions for assault 
and battery. Accordingly, while it is permissible to 
plead all the circumstances accompanying the act and 
that constitute a part of the occurrence, so as to show 
the purpose of defendant and the extent of the in¬ 
jury,89 it is not necessary that the declaration or 
complaint state the injury with any inducement of 
defendant’s motive or intent, or of the circumstances 
under which the injury was committed.90 

(12) Damages 

(a) In general 

(b) Natural results of injury 

(c) Special damages 

(d) Exemplary or punitive damages 

(a) In General 

Damages recoverable are limited to those covered 
by either the general or special allegations, but a general 
ad damnum clause may be inserted at the end of the 
complaint. 

As has been stated in the title Pleading § 95 [49 
C.J. p 175 note 62], in an action sounding in dam¬ 
ages there should be a claim for damages. Ac¬ 
cordingly, it is proper and regular to insert a general 
ad damnum clause at the end of a declaration in 
an action for assault and battery9i and to permit re- 


TS. Wells V. Boston, etc., R. Co., 
71 A, 1103, 82 Vt. 108, 137 Am.S.R. 
987—56 C.J. p 651 note 56. 
Pleading in respect of exemplary 
damages see infra § 35 b (12) (d). 

SO, Musick V. Enos, 148 P. 624, 95 
Kan. 397. 

Matter not irrelevant or redundant 
The refusal to strike from a peti¬ 
tion, as irrelevant and redundant a 
statement that prior to the beating 
defendant threatened plaintiff is not 
error.—^Musick v. Enos, 148 P. 624, 
95 Kan. 397. 

81. Deimage v. Crow, 49 N.Y.S. 
1004, 22 Misc. 511, reversed on oth¬ 
er grounds 51 N.Y.S. 240, 23 Misc. 
326—5 C.J. p 651 note 57. 

82. Brewer v. Temple, 15 How.Pr. 
(N.Y.) 286—5 C.J. p 651 note 57. 

Joinder of causes of actions gener¬ 
ally see Actions §§ 61--101. 


83. Radtke v. People, 171 IlLApp. 
462. 463. 

“MaUcionsly” equivalent to "willful¬ 
ly and wantonly*' 

An allegation that an assault and 
battery was malicious is equivalent 
to saying that it was committed wan¬ 
tonly and willfully.—White v. Spang¬ 
ler, 26 N.W. 85, 68 Iowa 222. 

84^ Wilson V. Hall, 244 P. 1002, 34 
Wyo. 465—5 C.J. p 652 note 59. 

85. Wilson V. Hall, supra. 

88. Hartford v. Carroll, 45 A. 259. 
21 R,L 515. 

Stating, however, that statute re¬ 
quiring criminal prosecution is not 
applicable in common-law assault 
case.—^Hartford v. Carroll, supra. 
Criminal prosecution as condition 
precedent see supra § 30. 

87. Wise V. Daniel, 190 N.W. 746, 
221 Mich. 229 —^ C.J. p 652 note 
62. 


88. Totten v. Totten, 138 N.W. 257, 
172 Mich. 566—6 C.J. p 652 note 63. 

89. Dornsife v. Ralston, 97 P. 713, 
106 P. 13. 65 Or. 264—5 C.J. p 652 
note 64. 

90. Wells V. Boston, etc., R. Co., 71 
A. 1103, 82 Vt 108, 137 Am.S.R. 987. 

91. Sheldon v. Sullivan, 7 N.W. 900, 
45 Mich. 324, citing 1 Chitty PI. 
p 435. 

Form of ad danmiun clause 

(1) An allegation setting forth the 
assault on plaintiff by defendant and 
stating that he “thereby seriously 
wounded and bruised the plaintiff and 
rendered him sick, sore, and lame, to 
his damage in the sum of $5,000,»» 
sufficiently alleges that plaintiff sus¬ 
tained damage to that amount.—^Pen¬ 
nington V, Caughey, 78 P. 227, 145 
Cal. 10. 

(2) So also a petition in an action 
for damages for an assault, alleging 
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CO very for any particular item of damage it must be 
covered by either the general allegations or spe¬ 
cial allegations relating to damages.92 

Where a count for malicious prosecution is improp¬ 
erly joined with a count for assault and battery, and 
there is a general ad damnum clause at the end of the 
declaration, it will apply to the count for assault 
and battery but, where an assault and a false 
imprisonment at the same time and place were charg¬ 
ed separately, a general averment of damages in 
a specified sum was held to refer to both causes 
of action,^^ even though such damages accrued after 
the commencement of the actiom^s 

A declaration, although inartificial, is sufficient 
to warrant the recovery of damages accruing as 
the result of the injuries received down to the time 
of the trial, where, after stating that plaintiff suf¬ 
fered pain from the time of the injuries down to 
the filing of the declaration, it also states that the 
pain still continues to exist.^s 

(b) Natural Results of Injury 

Damages which are the natural result of the injury 
complained of are covered by a generai allegation as to 
damages and need not be pleaded specially. 
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In an action for assault and battery it is necessary 
to set forth in the declaration or complaint only such 
damages as the law will not presume to be the neces¬ 
sary or usual consequence of the injury complain¬ 
ed of;^7 and hence elements of damage which are 
the natural result of the injury need not be specifical¬ 
ly set forth, in order to authorize a recovery there- 
for.SS The direct and natural consequence of a 
wrongful act, either expected or unexpected, follow¬ 
ing as a natural result of the wrongful act, has al¬ 
ways been the subject of compensation and need not 
be specially pleaded.^9 

Damages sustained in mutual combat Damages 
resulting from injuries received in mutual combat 
may be recovered under the allegations of a petition 
in the usual form for assault and battery,^ 

(c) Special Damages 

To permit recovery of special damages they must 
be pleaded specially. 

In accord with the rules governing in actions gen¬ 
erally, set forth in the title Damages § 131 [17 CJ. 
p 1002 note 78], special damages must be alleged, in 
order to enable plaintiff to make proof in relation 
thereto or to recover therefor.2 Considered as spe- 


that defendant willfully and unlaw¬ 
fully beat plaintiff, causing him 
much suffering and rendering him 
unable to attend to his business, in 
consequence of which he sustained 
damages in a specified sum, and fur¬ 
ther averring that such acts were 
willfully and maliciously done, 
wherefore plaintiff asks punitive 
damages in a certain sum, authorizes 
the recovery of both compensatory 
and punitive damages, the insertion 
of the latter averment not being in¬ 
tended to state another cause of ac¬ 
tion.—Johnson v. Bedford, 90 Mo. 
App. 43. 

92. Pettijohn v. Halloran, 206 N.W. 
631, 200 Iowa 1355. 

Allegation iiisufflcleut 
In an action for assault, a petition 
alleging suffering and resulting 
scars, and damage therefrom, is not 
sufficient to allow recovery for fu¬ 
ture physical and mental pain.— 
Pettijohn v. Halloran, 206 N.W. 631, 
200 Iowa 1855. 

93. Sheldon v. Sullivan, 7 N.W. 900, 
45 Mich. 324. 

94. Walsh V. Poland, 15 N.T.S. 96. 

95. Morgan v. Kendall, 24 N.E. 143, 
124 Ind. 454, 9 L..R.A. 445. 

96. Hubbard v. Perlie, 25 App.D.C. 
477. 

97. Maisenbacker v. Concordia Soc., 
42 A. 67, 71 Conn. 369, 71 Am.S.R. 
213-—5 C.J. p 652 note 71. 

9& Ga.—^May Bros. v. Srochi, 97 S. 
£3. 277, 23 Ga.App. 33. 


Ind.—^Rust V. Schwiening, (App.) 124 
N.E. 878. 

Mich.—^Wise v. Daniel, 190 N.W. 746, 
221 Mich. 229. 

Vt.—^Rogers v. Bigelow, 96 A. 417, 90 
Vt. 41. 

5 C.J. p 653 note 72. 

Physical and mental suffering 

(1) Prayer for general damages in 

action for personal injuries received 
in unprovoked assault included com¬ 
pensation for pain and suffering.— 
Boyes v. Evans. 58 P.(2d) 922, 14 Cal. 
App. (2d) 472—^Hinson v. Morris, 

(Mo.App.) 298 S.W. 254—Rogers v. 
Bigelow, 96 A. 417, 90 Vt. 41—5 C.J. 
p 652 note 71 [b]. 

(2) In actions for intentional 
wrongs, such as trespass for assault 
and battery, damages are recoverable 
for mental suffering consisting in a 
sense of insult, indignity, humilia¬ 
tion, or injury to the feelings, es¬ 
pecially where plaintiff has suffered 
physical injury as a result of the 
same wrong and, if the mental suf¬ 
fering and injury to the feelings are 
natural and proximate in view of the 
nature of the act, the damage is gen¬ 
eral and recoverable without special 
allegations.—Wise v. Daniel, 190 N. 
W. 746, 221 Mich. 229. 

(3) A petition charging the de¬ 
fendant with unlawfully beating and 
wounding the plaintiff on the head 
with a pitchfork, whereby he (plain¬ 
tiff) “was wounded, and is, and for 
a long time will be, sick, and has 
suffered, and will suffer, great bodily 

839 


pain and discomfort,** states a cause 
of action for such physical and men¬ 
tal suffering as is the natural and 
proximate result of the wrong so al¬ 
leged.—Harshman v. Rose, 69 N.W. 
755, 50 Neb. 113. 

In Alabama the general rule stated 
above has been followed in Alabama 
and permits recovery under a gener¬ 
al allegation of damages of such 
damages as necessarily result and 
which the law implies, from the in¬ 
jury complained of.—^Irby v. Wilde, 
43 So. 574, 150 Ala. 402. 

99. Mich.—Wise v. Daniel, 190 N.W. 
746, 221 Mich. 229. 

Neb.—^Harshman v. Rose, 69 N.W. 
755, 50 Neb. 113. 

Vt.—^Rogers v. Bigelow, 96 A. 417, 90 
Vt 41. 

5 C.J. p 653 note 73. 

Future pain and suffering 

Compensation for future suffering 
held recoverable though permanent 
injury or future pain was not alleg¬ 
ed.—^Rust V. Schwiening, (Ind.App.) 
124 N.E. 878. 

1. McNeil V, Mullin, 79 P. 168, 70 
Kan. 634. 

2. Lunsford v, Hatfield Coal Co., 178 
S.W. 1166, 166 Ky. 119—6 C.J. p 
653 note 75. 

“Damages which are peculiar to 
the case, and spring from exception¬ 
al circumstances, must be specially 
alleged, or they cannot be recovered.” 
—Kuhn V. Freund, 49 N.W. 867, 87 
Mich. 545, 550. 
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cial damages, and hence required to be pleaded spe¬ 
cially, have been held claims for impairment of earn¬ 
ing capacity,2 for loss of earnings,^ for loss of time,^ 
for medical expenses,^ and for damage to business.*^ 

AggTCLvaiion of existing Orilnient Evidence that 
the injury aggravated an existing mental® or physi- 
cal9 disorder is not admissible upon the question of 
damages unless alleged in the declaration. 

(d) Exemplary or Punitive Damages 

Exemplary or punitive damages need not be claimed 
as such if the facts as set forth warrant such recovery. 

In accord with the rules governing in actions gen¬ 
erally treated in the title Damages § 133 [17 C.J. p 
1005 note 1-p 1007 note 12], where exemplary or 
punitive damages are claimed, it is not necessary to 
claim them by name and as such, but they may be 
recovered under a general claim for damages where 
the declaration alleges facts warranting such re- 
covery.io Stated otherwise, while it may not be nec¬ 


essary to use the word ^^malice’^ in the complaint 
before a recovery for punitive damages may be had, 
yet words of equal import must be used.^^ Hence, 
where the complaint contains no allegation of malice 
or its equivalent and makes no demand for punitive 
damages, recovery of such damages is not warrant¬ 
ed, even though there is evidence in the case show¬ 
ing malice.i2 Sq where the only words used in charg¬ 
ing the assault are that it w'as a 'Violent assault,” 
the complaint is insufficient to warrant a recovery of 
punitive damages.^® 

§ 36. Plea or Answer, and Subsequent Plead-^ 
ings 

a. Pleas in bar 

b. Pleading in mitigation 

c. Set-off, recoupment, or counterclaim 

d. Replication or reply 

e. Rejoinder 

f. Amended and supplemental pleadings 


Besnltingr epilepsy cannot be 
skown unless the ground is laid in 
the declaration.—Kuhn v. Freund, 49 
N.W. 867, 87 Mich. 545. 
failure to specify amouut 

Where the plaintiff alleged In his 
complaint that he had been made 
lame and sick for five weeks, evi¬ 
dence of special damage was held to 
be admissible, although no specific 
amount was claimed eo nomine.— 
Hutts V. Shoaf, 88 Ind. 395. 

Xu Alabama in an action for as¬ 
sault and battery in code form, which 
does not show the character of the 
offense, there can be no recovery of 
compensatory damages, even for 
physical pain or mental suffering, 
unless the elements of injury are 
stated and the damages claimed in 
the complaint.—Miller v. McGuire, 80 
So. 433, 202 Ala. 351—5 C.J. p 653 
note 72. 

3L Hamilton County Agricultural 
Soc. V. Helman, 33 Ohio Cir.Ct. 411. 
4. Keen v. St. Louis, etc., R. Co,, 108 
S.W. 1125, 129 Mo.App. 301—5 C.J. 
p 653 note 75 [e]. 

Sw Lunsford v. Hatfield, 178 S.W. 
1166, 166 Ky. 119—5 GJ. p 653 
note 75 [f]. 

Allegation insufilcieut 

A petition for assault and battery 
alleging that plaintiff lost much time 
did not permit of evidence of dam¬ 
ages from loss of time, since as spe¬ 
cial damages it must be specially 
pleaded.—Lunsford v. Hatfield Coal 
Co., 178 S.W. 1166, 166 Ky. 119. 
e. Whitlock V. Mungiven, 90 A. 756, 
36 R.I. 386—5 C.J. p 653 note 75 
Ish 

7. Robinson v. Stokely, 3 Watts 
(Pa.) 270. 


8. Lindsay v. Wabash R. Co., 104 N. 
W. 656, 141 Mich. 204—5 C.J. P 653 
note 76. 

9. Whitlock V. Mungiven, 90 A. 756, 
36 R,I. 386—5 C.J. P 664 note 77. 

10. Iowa.—^Fleming v. Loughren, 
115 N.W. 506, 139 Iowa 617. 

N.D.—Shoemaker v. Sonju, 108 N.W. 
42, 15 N.D. 518, 11 Ann.Cas. 1173. 

Complaint in code form 
Under a count in the code form, 
punitive damages are recoverable, 
although not specially claimed.— 
Powell V. West, 94 So. 475, 208 Ala. 
388. 

STLfflciency of language 

(1) Under a count containing an 
additional allegation of the use of 
insulting language “greatly humil¬ 
iating, wounding, and bruising and 
maltreating plaintiff,” recovery of 
punitive damages are allowable.— 
Powell V. West, 94 So. 475, 208 Ala. 
388. 

(2) A count, charging assault and 
battery and containing an additional 
allegation of insulting language, 
“greatly humiliating, wounding, and 
bruising and maltreating plaintiff,” 
causing pain, anguish, and suffering 
from severe wounds aiid bruises, is 
not demurrable on the ground that 
it does not clearly show that the 
special Injuries alleged were the re¬ 
sult of the battery rather than of the 
insulting language, and objection to 
the humiliation as an element of 
damages should have been made by a 
motion to strike.—^Powell v. West, 
supra. 

Ill Missouri a claim of punitive 
damages must usually be made sepa¬ 
rately from that for mere compen¬ 
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sation.—Norris v. Whyte, 57 S.W. 
1037, 158 Mo. 20—Baxter v. Magill, 
105 S.W. 679, 127 Mo.App. 392—5 C. 
J. p 654 note 81. 

11. Killian v. Bolster, 115 A. 469, 
96 Conn. 693—5 C.J. p 654 note 79. 
“It must at least appear from the 

allegations of the complaint that the 
assault was a malicious one, and 
that from the acts charged it would 
necessarily follow that malice would 
be presumed or inferred.”—Per Knee- 
shaw, Sp. J., in Selland v. Nelson, 
132 N.W. 220, 22 N.D. 14, 17. 

Absence of sufficient language 

Plaintiff, in action for assault 
and battery, cannot complain that 
the court did not allow exemplary 
damages where he did not allege in 
his complaint any wanton or mali¬ 
cious misconduct of defendant, or 
negligence tantamount to such mis¬ 
conduct.—Killian v. Bolster, 115 A. 
469, 96 Conn. 693. 

Assaxat with knuckles 

A complaint charging defendant 
with having made an attack on 
plaintiff without just cause or prov¬ 
ocation, and while the latter was 
occupied with his ordinary duties, 
and with having struck him in the 
eye with false knuckles, thereby 
indicting a serious injury, sufficient¬ 
ly charges a wanton and malicious 
assault, and entitles the jury to 
award exemplary damages, since it 
is a rule that one is presumed to in¬ 
tend the natural and probable conse¬ 
quences of his act.—^laegar v. Met¬ 
calf, 94 P. 1094, 11 Ariz. 283. 

12. Lorenz v. Hunt, 264 P. 336, 89 
CahApp. 6. 

13. Selland v. Nelson, 132 N.W. 
220, 22 N.D. 14. 
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a. Pleas in Bar 

(1) Generally 

(2) Accident 

(3) Justification 

(4) Several pleas 

(1) Generally 

General rules of pleading govern the plea or answer 
In an action for assault or assault and battery. 

General rules of pleading governing the plea or 
answer in actions generally, see the title Pleading, ap¬ 
ply in actions for assault and battery. Hence the 
plea or answer must be sufficient to raise an issue, 
an answer which merely sets up matter in mitigation 
being insufficient.^^ jj; jg necessary that the plea 
contain an answer to all that is alleged as the direct 
ground and gist of the action,^® although circum¬ 
stances of aggravation need not be traversed.^^ 

Where no special form of general denial is requir¬ 
ed by statute, any words which fairly import denial 
of all the averments of the complaint will be suffi¬ 
cient but if a special form is prescribed, no state¬ 
ment in an answer, however inconsistent with the 
allegations of the complaint, can answer the purpose, 
or be accepted in lieu of the required formal denial.!^ 

Every plea should be treated as a plea to the whole 
declaration unless it is expressly limited to some 
particular portion.20 

Frivolous pleas,2i special pleas amounting simply 
10 a general issue, the general issue being also plead- 
ed,22 and pleas setting up additional defenses, con¬ 
stituting no part of any defense to the action,^3 may 
be stricken out or rejected. Abatement of action see 
the title Abatement and Revival, more particularly §§ 

14. Sampson v. Henry, 11 Pick. 

(Mass.) 379—6 C.J. p 661 note 88. 

15. Gilbert v. Rounds, 14 How.Pr. 

(N.T.) 46—Lane v. Gilbert, 9 How. 

Pr.(N.T.) 150. 

le. Conn.—^Hanchett v. Bassett, 35 
Conn. 27. 

Vt.—Hathaway v. Rice, 19 Vt. 102. 

Matters of ag'g'ravation. only 

Statements of new matter which 
consist entirely of circumstances of 
aggravation do not constitute a de¬ 
fense to the action.—Gilbert v. 

Rounds, 14 How.Pr.(N.Y.) 46. 

Where battery is not mere matter 
of aggravation, a sufficient plea 
must either confess or justify the 
battery.—Seymour v. Bailey, 76 Ga. 

338—6 C.J. p 661 note 90. 

17. Gilbert v. Rounds, 14 How.Pr. 

(N.Y.) 46—^Bates v. Loomis, 6 

Wend.(N.Y.) 134. 

18. Hoftman v. Hppers, 41 Wis. 251 
—5 C.J. p 665 note 95. 


30, 40. Plea in abatement see Pleading § 135 [49 
C.J. p 233 note 82-p 240 note 20], 

Partial answer. If the declaration charges a bat¬ 
tery as well as an assault, an answer justifying the 
assault, but saying nothing as to the battery, is bad.^^ 

Effect of failure to plead. Where defendant makes 
default, it is held that he admits the assault and bat¬ 
tery, but not that it was committed on the day laid; 
nor does he admit circumstances laid by way of ag- 
gravation.35 

(2) Accident 

Inevitable accident need not be specially pleaded. 

That the assault or battery was the result of an 
inevitable accident need not be specially pleaded,26 
but the facts showing accident should be set out,27 

(3) Justification 

(a) Necessity for plea 

(b) How pleaded 

(c) Self-defense or son assault demesne 

(d) Molliter manus imposuit; moderate 

castigavit 

(e) Consent 

(a) Necessity for Plea 

Matters In justification usually must be specially 
pleaded. 

As the general issue, or plea of not guilty, in as¬ 
sault and battery puts in issue only the question 
whether or not defendant committed the assault (in¬ 
fra § 37 a), in the absence of a statute authorizing 
it,28 matters in justification are not available as a 
defense under the general issue or a general denial 
but must be specially pleaded,23 and, even though evi- 

Methvin, 63 So. 997, 184 Ala. 654^ 
5 C.J. p 655 note 97. 

82. Carskadon v. Williams, 7 W.Va, 
1—5 C.J. p 655 note 98. 

88. Salisbury v. La Pitte, 116 P. 533, 
50 Colo. 404—5 C.J. p 655 note 99. 

84. Loder v. Phelps, 13 Wend.(N. 

Y.) 46—5 C.J. p 661 note 92. 

25. Bates V. Loomis, 5 Wend.(N.Y.) 
134. 

as. Wright V. Page, 2 Tyler (Vt) 
80. 

Accident as defense see supra § 14. 

27. Weaver v. Ward, Hob. 134, 80 
Reprint 284—5 C.J. p 655 note 4. 

28. Cassidy v. Cady, 97 N.Y.S. 1046, 
49 Misc. 478—5 C.J. p 655 note 10. 

28. Ala.—^Hart v. Jones, 70 So. 206, 
14 Ala.App. 327, certiorari denied 
Ex Parte Bellevue Highlands Co., 
(Ala.) 70 So. 1012. 

Ga.—Clay v. Brown, 142 S.E. 911, 33 
Ga.App. 157. 


“There are three modes of defence 
to the action of assault and battery. 
The first is by pleading the general 
issue, which denies the whole charg¬ 
es in the declaration. The second 
admits the facts, but avoids the 
conclusion in the declaration, by al¬ 
leging that they were done through 
inevitable accident. This ought reg¬ 
ularly to be pleaded in bar, and so 
has been the practice in this Court; 
but it appears by the books, that 
such inevitable accident may be 
shown in evidence under the general 
issue. The third is a justification of 
the alleged trespass, and must al¬ 
ways be pleaded in bar.”—^Wright v. 
Stephanus, 2 Tyler (Vt.) 80, 81. 

19. Smith V. Coe, 63 N.B. 57, 170 N. 
Y. 162—^Zwerling v. Annenberg, 77 
N.Y.S. 275, 38 Misc. 169—5 C.J. p 
655 note 96. 

20. Hathaway v. Rice, 19 Vt. 102. 

21. Singer Sewing Mach. Co. v. 
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dence tending to show justification is admitted with¬ 
out objection and considered in mitigation of ex¬ 
emplary damages, it cannot be considered as a justifi- 
cation.30 Where, however, the complaint anticipates 
the defense and alleges that the battery was with¬ 
out cause or provocation, defendant, denying such 
allegations, need not specifically set up the defense 
of justification.^! 

(b) How Pleaded 

The plea in justification must fully set forth matter 
which will constitute a legal defense. 

The special plea must set forth the alleged mat¬ 
ters of justification so fully as to admit proof which 
will have the effect of exonerating defendant by 
averring every element or fact necessary under the 
law to constitute the defense set up a statement 
of conclusions is insufficient^s 

If plaintiff so resists defendant’s efforts to re¬ 
strain by moderate and gentle force that it becomes 
necessary for defendant to use more force, this fact 
should be set forth in a plea of justification,and 
when this is done it is not necessary to particularly 
set forth the nature and extent of the force used 
by plaintiff to make the plea a sufficient answer to 

the declaration.35 

A legal plea of justification must admit the bat¬ 
tery as alleged, or "in manner and form” as averred 


in the declaration; a plea which admits it only in 
part and justifies is not a good plea in justification.^® 

(c) Self-Defense or Son Assault Demesne 
aa. Nature and effect of plea 
bb. Necessity for plea 
cc. Form and sufficiency 

aa. Nature and Effect of Plea 

Son assault demesne Is a good plea In justification 
admitting the charge but seeking to avoid It on the 
ground of self-defense. 

Son assault demesne is a good plea of justification, 
charging plaintiff with having committed the first 
assault,^'^ even, it seems, when extraordinary force 
is charged.^® Such a plea admits the offense charg¬ 
ed but seeks to avoid it on the ground of self-de¬ 
fense.®^ 

bb. Necessity for Plea 

Self-defense must be specially pleaded In Justifica¬ 
tion. 

Self-defense is an affirmative defense which must 
be affirmatively pleaded.40 Being a plea in justifica¬ 
tion, self-defense must be specially pleaded to be 
available,and cannot be shown under the general 
issue (infra § 37 c), although son assault demesne 
is available in mitigation of damages, where the only 
plea is not guilty.^^ 


N.T.—^Brown v. Bennett, 6 Cow. 181. 
Tenn.—Montesi v. Patton, 10 Tenn. 
App, 455. 

Tex,—Cameron Compress Co, v. 
Knbecka, (Civ.App.) 283 S.W. 285 
—^Pfluger V. Schoen, (Civ.App.) 221 
S.W, 1090, dismissed for want of 
jurisdiction. 

5 C.J. p 656 note 11, p 661 note 97, 
p 674 note 74. 

Big'lit to seize lost property 
Where plaintiff sued for an unlaw¬ 
ful arrest and assault committed by 
defendant's employees for his refus¬ 
al to deliver a pocketbook he had 
found on the ground in defendant’s 
place of amusement, and defendant 
pleaded a general denial, such plea 
was insufficient to p'resent a defense 
that it was defendant's duty to pro¬ 
tect lost property, and that, if plain¬ 
tiff unreasonably refused the request 
of defendant’s employees to deliver 
the pocketbook, defendant was enti¬ 
tled to eject plaintiff from the prem¬ 
ises, using such force as was neces¬ 
sary,—^Hoagland v. Forest Park 
Highlands Amusement Co., 70 S.W. 
878, 170 Mo. 335, 94 Am.S.R. 740. 

30. Hardin v. Hodges, 76 S.W. 217, 
33 Tex.Civ.App. 155. 

31. Haley v. Walker, 12 S.W. (2d) 
759, 223 Mo.App. 183. 

312. Neilsen v. Hovander, 105 P. 172, 
66 Wash. 93, 21 Ann.Cas. 113—5 C. 
J. p 656 note 14. j 


defense of property 

(1) In justification, on the ground 
of defense of property, where no 
force was used by the assailant, de¬ 
fendant should plead that plaintiff 
refused to leave on demand, or that 
there was a resistance after a gentle 
laying on of hands.—^Robinson v. 
Hawkins, 4 T.B.Mon.(Ky.) 134—5 C. 
J. p 656 note 14 [b]. 

(2) Defense of property as defense 
see supra § 20. 

Justification by police officer 

(1) Where an officer seeks to jus¬ 
tify he must set out enough to show 
that he acted with authority.—^Bow¬ 
man V. St, John, 43 Ill. 337—5 C.J. 
p 656 note 14 [cj. 

(2) He may also show that the 
acts of violence charged were ren¬ 
dered necessary by the resistance 
of plaintiff—Kreger v. Osborn, 7 
Blackf.dnd.) 74. 

Assault by peace officers as defense 
see supra § 23. 

Plea insufficient.^—Shain v. Mark¬ 
ham, 4 J.J.Marsh.(Ky.) 578, 20 Am. 
D. 232. 

33. Smith v, Wickard, 85 N.B. 1030, 
42 Ind.App. 508—5 C.J. p 656 note 
15. 

34. Del .—hd Fevre v. Crossan, 84 A. 
127, 26 Del. 376. 

Vt.—^Mellen v. Thompson, 32 Vt. 407. 
6 C.J. p 657 note 16. 
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33. Le Fevre v. Crossan, 84 A. 127, 
3 Boyce (Del.) 376. 

36. Clay V. Brown, 142 S.E. 911, 38 
Ga.App. lo7—5 C.J. p 657 note 18. 

37. Sipple V. Kehr, 197 S.W. 391, 176 
Ky. 698—5 C.J. p 657 note 19. 

Self-defense as a defense see supra 
§ 18. 

Mellon v. Thompson, 32 Vt. 407. 

39. Colo.—^Pedotto v. Yantorno, 209 
P. 279, 72 Colo. 1. 

N.H.—^Fortier v. Stone, 107 A. 342, 79 
N.H. 235. 

Tex.—Cameron Compress Co. v. Ku- 
becka, (Civ.App.) 283 S.W. 285. 

5 C.J. p 667 note 21. 

40. Dutro V. Castoro, (Cal.App.) 60 
P.(2d) 182. 

41. Mo.—^Atchison v. Precise, (App.) 

24 S.W. (2d) 187—Mehlstaub v. 

Michael, (App.) 287 S.W. 1079. 

N.H.—^Fortier v. Stone, 107 A. 342, 
79 N.H. 235. 

Tex.—^Modesett v. Emmons, (Civ, 
App.) 286 S.W.-276, reversed on 
other grounds (Com.App.) 292 S. 
W. 855—Cameron Compress Co. v, 
Kubecka, (Civ.App.) 283 S.W. 285. 
W.Va.—^Pendleton v. Norfolk & W. 

Ry. Co., 95 S.E. 941, 82 W.Va. 270. 
5 C.J. p 657 note 23. 

48. Pendleton v. Norfolk & W. Ry. 
Co., supra—5 C.J. p 657 note 24. 
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cc. Form and Sufficiency 

Every element or fact necessary to constitute the de¬ 
fense must be set out. 

In pleading self-defense in justification the plea 
must aver every element or fact necessary to consti¬ 
tute self-defense,just as if the cause had been a 
criminal prosecution and if the plea fails to prop¬ 
erly set forth the defense it is demurrable .^5 The 
plea should allege or show defendant’s freedom from 
fault in bringing on the difficulty facts creating 
reasonable apprehension of injury,but it need not 
set forth minutely or particularly the nature or ex¬ 
tent of the force used by plaintiff^^ The failure of 
a plea of self-defense specifically to admit the as¬ 
sault and battery alleged in the complaint does not 
render such plea defective,it being the rule that 
an assault and battery not denied in such case stands 
as admitted (supra § 36 a (3) (c) aa). 

(d) Molliter Manus Imposuit; Moderate Cas- 
tigavit 

Molliter manus Imposuit when specially pleaded Is 
a good plea In Justification. 

43. Mo.—^Atchison v. Precise, (App.) 

24 S.W.(2d) 187. 

Tex.—^Taylor v. Esparza, (Civ.App.) 

8 S.W.(2d) 288. 

5 C.J. p 657 note 25. 

Flea held. tnSTifficieiLt 

A plea that defendant firing* a shot¬ 
gun sought to mark fleeing automo¬ 
bile did not present a plea of self- 
defense against one wounded while 
passing on the sidewalk.—^Atchison 
V. Precise, (Mo.App.) 24 S.W.(2d) 

187. 

Fleas good on general demurrer 

In an action for assault and bat¬ 
tery, a plea, alleging that defendant’s 
acts and conduct were fully justified 
by the attending circumstances, that 
defendant was set upon and beaten 
and assaulted by plaintiff, and his 
life threatened by plaintiff, who call¬ 
ed to her assistance her husband and 
several of her children, and other 
members of her family, and that de¬ 
fendants, and each of them, in their 
conduct, were acting solely and pure¬ 
ly in self-defense, was good as 
against general demurrer for insuffi¬ 
ciency.—Pedotto V. Tantorno, 209 P. 

279, 72 Colo. 1. 

44. Ala.—Morris v. 

So. 641, 154 Ala. 639, 16 Ann.Cas. 

305. 

Ky.—^Kyan v. Quinn, 71 S.W. 872, 24 

Ky.Ii. 1513. 

45. Murphy v. Coleman, 64 So. 185, 

9 Ala.App. 625. 

Froper allegations 

“The plea justifying a battery or 
wounding in self-defence must be 
that, the plaintiff assaulted the de¬ 
fendant, and would have (not had) 
beat and ill-treated the defendant, if 


A pka of molliter mantis imposuit is also good 
plea in justification,except where plaintiff alleges 
extraordinary or aggravated force or violence.^^ 
Like other matter in justification, it must be spe¬ 
cially pleaded to be available as a complete def ense.52 
In the plea of moderate castigavit defendant must 
not only set forth his authority and the cause of the 
beating, but must also allege that the beating was 
in fact moderate.53 

(e) Consent 

Where lack of consent Is an essentia! element of 
the cause of action, consent need not be specially plead¬ 
ed In Justification. 

Where lack of consent to an assault and battery 
is considered an essential element thereof (supra § 
8), it is unnecessary that defendant affirmatively 
plead consent in justification of the acts charged in 
the complaint and denied in the answer.^^ 

(4) Several Pleas 

Inconsistent pleas may be Joined In one answer 
where proof of one does not necessarily disprove the 
other. 

of plaintiff, which was the assault 
sued for, was in his necessary self- 
defense.—^Ryan v. Quinn, 71 S-W. 872, 
24 Ky.L. 1513. 

46. Wilhite V. Fricke. 53 So. 157, 
169 Ala. 76. 

47. Taylor v. Esparza, (Tex.Civ. 
App.) 8 S.W.(2d) 288. 

48. Mellen v. Thompson, 32 Vt. 407. 

49. Pedotto V. Tantorno, 209 P. 279, 
72 Colo. 1. 

50. Bailey v. Ferguson, 183 S.B. 275, 
209 N.C. 264—5 C.J. p 657 note 30. 

Gently laying hands on aggressor 
One sued for use of force in pro¬ 
tecting property may plead that he 
laid hands on aggressor gently in de¬ 
fense of property.—^Bailey v. Fergu¬ 
son, 183 S.E. 275, 209 N.C. 264. 

51. Le Fevre v. Crossan, 84 A. 128, 
3 Boyce (Del.) 379—5 C.J. p 657 
note 31. 

“The defense of molliter manus im¬ 
posuit is no defense to a charge of 
beating and wounding.”—^Le Fevre 
V. Crossan, 84 A. 127, 3 Boyce (Del.) 
376. 

Reason for the rule Is that the 
right which defendant sets up does 
not primarily authorize, nor its ex¬ 
ercise require, anything more than 
gentle, moderate force.—^Le Fevre v. 
Crossan, 84 A. 127, 3 Boyce (Del.) 
376. 

52. Merrifield v, Davis, 130 Ill.App. 
162. 

53b Hannen v. Bdes, 15 Mass. 347— 
5 C.J. p 658 note 33. 

54. Wright v.' Starr, 179 P. 877, 42 
Nev. 441, 6' A.Ii.Ri. 981* 
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he had not immediately defended 
himself against the plaintiff, and 
that, therefore, he did so defend him¬ 
self, and, in so doing, committed the 
battery and trespass complained of.” 
—Smith V. Wickard, 85 N.B. 1030, 
1031, 42 Ind.App. 508, quoting 1 Chit- 
ty Pr. p 595. 

Sufficient plea 

Pleas that plaintiff and defendant’s 
employee had a difficulty in which 
the employee was not at fault, and 
that while attempting to repel an at¬ 
tack on him he used no more force 
than was reasonably necessary, stat¬ 
ed the essential elements of self-de¬ 
fense.—^Beyer v. Birmingham R., 
etc., Co., 64 So. 609, 186 Ala. 56. j 

I 

Insufficient pleas 

(1) A plea that the assault occur¬ 
red in defendant’s place of business, 
where plaintiff had followed cursing 
and abusing him, with a drawn knife, 
and that defendant had not provoked 
the difficulty, was held demurrable 
on the ground that it failed to show 
self-defense as justification.—^Mur¬ 
phy V. Coleman, 64 So. 185, 9 Ala. 
App. 625. 

(2) Where a plea of self-defense in 
an action for assault and battery did 
not allege freedom from fault-pro¬ 
voking or bringing on the difficulty, 
it was fatally defective for failure to 
allege defendant’s bona fide retire¬ 
ment.—^Morris v. McClellan, 53 So. 
155, 169 Ala. 90. 

(3) In an action for assault, a par¬ 
agraph of the answer alleging that 
plaintiff began the difficulty by strik¬ 
ing defendant was insufficient on de¬ 
murrer, where it did not allege that 
defendant’s act in then taking hold 
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General rules of pleading in regard to the plead¬ 
ing of several defenses, treated fully in the title 
Pleading §§ 122-129 [49 CJ. p 212 note 72-p 223 
note 22], apply as to such matters in actions for as¬ 
sault and battery. Thus the rule now generally 
prevalent in most jurisdictions permitting the plead¬ 
ing of inconsistent defenses, see the title Pleading § 
125 [49 CJ. p 216 note 45] ordinarily permits the 
pleading of inconsistent defenses in action for as¬ 
sault and battery,55 provided, however, in some juris¬ 
dictions that the several pleas or defenses are not so 
inconsistent that the proof of one necessarily dis¬ 
proves the other.55 So, although there is some au¬ 
thority to the contrary,57 a plea in justification may 
be added to a general denial or a plea of not guilty,58 
and in an action against an employer for an as¬ 
sault of his employee the plea that the assault was not 
committed in the course of the latter’s employment 
may be joined to a plea of self-defense.59 Simi¬ 
larly, and without it thereby being defectively in¬ 
consistent, there has been joined in one answer the 
pleas of not guilty, son assault demesne, and molliter 
manus imposuit,50 and also the pleas of general de¬ 
nial, justification, and the statute of limitations.^! 

Withdrawing general issue. After a plea of not 
guilty and a plea of son assault demesne, and issue 
taken thereon, leave to withdraw the general issue 
may be denied where the withdrawal will not con¬ 
duce to the ends of justice.52 

-V 

55. Mayes v. American Nat. Ins. Co., 

(Tex.Civ.App.) 16 S.W.(2d) 333. 

50. McCormick v. Kaye, 41 Mo.App. 

263. 

57. ZSlectiou between defenses 
In Louisiana it is held that a de¬ 
fendant who pleads both a general 
denial and a justification should be 
compelled to elect between these de¬ 
fenses.—^Turnbow v. Wimberly, 30 
So. 747, 106 La. 259. 

58. McKanstry v. Collins, 52 A. 438, 

74 Vt. 147—5 C.J. p 658 note 35. 

59. Mayes v. American Nat. Ins. 

Co., (Tex.Civ.App.) 16 S.W.(2d) 

333. 

00. Rhine v. Montgomery, 50 Mo. 

566—5 C.J. p 658 note 36. 

Separate pleas reqLnlred 
In an action to recover damages 
for assault and battery where de¬ 
fendant pleads, first, a general de¬ 
nial, and second, the old defense of 
son assault demesne, under which he 
desired also to show that he acted 
in defense of the possession of real 
estate of which he was the owner, 
and the evidence was excluded as in¬ 
admissible under the pleadings, it 
was held no error; that one may jus¬ 
tify an assault as committed in self- 
defense, or in defense of his posses¬ 
sion of his real estate; but these are 


b. Pleading In Mitigation 

Matters of provocation or Justification not constitut¬ 
ing a substantial defense may be pleaded in mitigation 
but not otherwise. 

Matters of provocation,53 or of justification which 
falls short of constituting a substantive defense,®^ 
so recent as to raise a reasonable presumption that 
such acts prompted the assault,55 hostile feelings of 
plaintiff,53 or the fact of a former assault by him,37 
or the right of possession over which the controversy 
arose,33 may be pleaded in mitigation of damages, 
but not as a substantive defense, although it has been 
held that such matters are so available even though 
not specially alleged in the plea,39 even where the 
plea is the general issue.70 

Denial of malice. Defendant may also prove such 
recent acts of provocation under his denial of malice, 
without alleging them specifically in his answer.7i 

Duplicity, A plea that at various times and places, 
plaintiff was guilty of using provocative language and 
performing insulting actions, with intent to induce an 
assault, is not duplicitous, although it sets out all of 
such speeches and actions, however multifarious.72 

c. Set-Off, Recoupment, or Counterclaim 

Set-off, recoupment, or counterclaim, may In a proper 
case be pleaded In defense to the action. 

Where the requirements permitting such pleas in 
actions generally are present, it has been held that 

67. Dole v. Ersklne, supra. 

68. Wright v. Page, 2 Tyler (Vt.) 
80. 

69. Rosenthal v. Brush, Code Rep. 
N.S.(N.T.) 228. 

70. Ala.—Keiser v. Smith, 71 Ala. 
481, 46 Am.R. 342. 

Mich.—^Newman v. Bowman, How. 
N.P. 46. 

xaCatters In mitigation of punitive, 
but not of actual, damages may be 
shown under the general issue.— 
Webb v. Brown, 58 So. 27, 63 Fla. 
306. 

Opprobrious words used by plain¬ 
tiff at the time of the trouble are ad¬ 
missible, in an action for assault and 
battery, under the general issue in 
mitigation of punitive damages.— 
Mitchell V. Gambill, 37 So. 290, 140 
lAla. 316. 

Proof that defendant intervened to 
preserve peace between plaintiff and 
another, is competent under the 
general issue, as a part of the res 
gestse, to be considered by the jury 
in mitigation of damages.—^Merrifield 
v. Davis, 130 Ill.App. 162. 

71. Prindle v. Haight, 52 N.W, 1134, 
83 Wis. 50. 

72. Willey v. Carpenter, 23 A. 630, 
64 Vt 212, 15 .L.R.A. 853. 


distinct defenses, and under the code 
must be separately pleaded.—John¬ 
son V. Gibson, 23 N.T.Wkly.Dig. 433. 

61. McCormick v. Kaye, 41 Mo.App. 
263. 

62. Rochester v. Dun, 1 Bibb (Ky.) 
412. 

63. Ga.—^Berkner v. Dannenberg, 43 
S.E. 463, 116 Ga. 954, 60 L.R.A. 559. 

Iowa.—^Ronan v. Williams, 41 Iowa 
680, 

Plea setting up provocation with 
an intent to Induce an assault must 
allege that plaintiff’s conduct was 
for the purpose of procuring defend¬ 
ant to commit the injury alleged in 
the declaration.—-Willey v. Carpen¬ 
ter, 23 A. 630, 64 Vt. 212, 15 L.R.A. 
853. 

64. Rosenthal v. Brush, Code Rep. 
N,S,(N.Y.) 228—^5 C.J. p $58 note 
41. 

65. Prindle v. Haight, 52 N.W. 1134, 
83 Wis. 50. 

Allegations of remote provocative 
acts may be stricken from the an¬ 
swer, and recent acts of provoca¬ 
tion, as to which evidence would be 

admissible, permitted to remain._ 

Prindle v. Haight, 52 N.W. 1134, S3 
Wis. 50. 

66. Dole V. Erskine, 37 N.H. 316. 

844 



6 C.J.S. 


'ASSAULT AND BATTERY 


% 36 


set-off, recoupment, or counterclaim may be pleaded 
in an action for assault or assault and battery.^s On 
the other hand, it has been held that where assaults 
are separate transactions, one cannot be set up as a 
counterclaim to the other, but redress must be sought 
in a cross action.74 

d. Replication or Reply 

(1) In general 

(2) Necessity for special averments 

(3) Conclusion 

(1) In General 

A replication must answer the whole plea and set 
out matters which constitute an answer to that contained 
In the plea. 

To a plea of son assault demesne, or of defense of 
possession, plaintiff may reply de injuria sua pro¬ 
pria,*^® the effect of which is to confine defendant to 
proving an excuse for the battery.76 The replica¬ 
tion must answer the whole plea;*^"^ and set forth 
matter which will constitute an answer to that con¬ 
tained in the plea.^S A replication is not objection¬ 
able as double because it contains a traverse and 
also allegations of new matter, where the new mat¬ 
ter is pleaded as a necessary inducement to the al¬ 
legation containing the direct denialJ^ 

(2) Necessity for Special Averments 

Ordinarily special circumstances relied on as Justifi¬ 
cation must be specially pleaded to entitle plaintiff to 
the benefit thereof. 

Special facts or circumstances relied on as a justi¬ 
fication must be specially pleaded, in order to en¬ 
title plaintiff to the benefit thereof.^*^ Thus, he must 
specially justify his own prior assault,^! and must 
reply specially, where the justification sets up either 
matter of right, interest, or authority from him.^^ 
However, plaintiff need reply specially only where 
he cannot traverse all the allegations of the plea and 
wishes to admit the truth of some and avoid the 

73. McNatt v. McRae, 45 S.E. 248, 

117 Ga. 898—5 C.J. p 658 note 49. 

74. Schnaderbeck v. Worth, 8 Abb. 

Pr.CN.Y.) 37. 

75. Merrifield v. Davis, 130 IlLApp. 

132—^Fortune v. Jones, 30 Ill.App. 

116, reversed on other grounds 21 
N.B. 523, 128 Ill. 518. 

76. Mass.—Sampson v. 

Pick. 379. 

N.T.—Brown v. Bennett, 5 Cow. 181. 

Pa.—^Frederick v. Gilbert, 8 Pa. 454. 

77. Hanna v. Rust, 21 Wend.(N.Y.) 

149—5 C.J. p 659 note 55. 

78. Harris v. Harris, 100 So. 333, 

211 Ala. 22. 

Beplicatioa snfficieiLt on demurrer 
In wife’s suit against husband, 
after voluntary separation for as- 


effect of his admission.83 

Excess of force. While there are some cases to 
the contrary,84 the more reasonable rule, and the 
one which seems to have been adopted generally in 
this country, is that a general replication of de in¬ 
juria is a traverse of the whole plea of son assault, 
and that under it plaintiff may recover for an excess 
of force without a new assignment or without spe¬ 
cially pleading such excess.^s 

(3) Conclusion 

A replication de injuria admitting plea to be par¬ 
tially true should conclude with a verification. 

If the replication de injuria admits the plea of ex¬ 
cuse or justification to be partially true, it should con¬ 
clude with a verification.^^ 

e. Rejoinder 

The rejoinder should traverse affirmative matter of 
the replication. 

A rejoinder substantially reiterating a replication 
confessing and avoiding a plea of son assault is bad, 
because not traversing the replication.^^ To a rep¬ 
lication de injuria absque tali causa, it is neither nec¬ 
essary nor allowable for defendant to new assign the 
locus in quo by metes and bounds in his rejoinder to 
it88 

f. Amended and Supplemental Pleadings 

The court In its discretion In a proper case may per¬ 
mit an amendment of the pleadings. 

General rules of pleading in regard to amendments, 
treated at length in the title Pleading §§ 275-322 
[49 C.J. p 466 note 83-p 562 note 3], apply in ac¬ 
tions for assault and battery. The right to amend 
the initial pleading rests in the sound judicial discre¬ 
tion of the trial court.^9 in the discretion of the 
court, a complaint charging a battery may be amend¬ 
ed by adding an allegation of wounding,^® of unlaw- 

Parish v. Rigdon, 12 Ohio 191. 
Hunt V. Di Bacco, 71 S.E. 584, 69 
W.Va. 449—5 C.J. p 659 note 60. 

84. Parish v. Rigdon, 12 Ohio 191. 

85. Abney v. Mize, 46 So. 230, 155 
Ala. 391—5 C.J. p 659 note 62. 

86. Dolson v. Hill, 3 Houst.(Del.) 
255. 

87. Macfarland v. Dean, 25 S.C.L. 64. 

Perm of rejoinder,—Shain v. Mark¬ 
ham, 4 J.J.Marsh.(Ky.) 578, 20 Am.D. 
232. 

S3. Dolson V. Hill, 8 Houst.(Del.) 

255. 

89. Soule V. Bruce, 67 Me. 584. 

90. Hagins v. De Hart, 12 How.P/. 
(N.Y.) 322i 
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sault and battery in recapturing a 
child, plaintiff’s replication alleging 
that she was the mother, that the 
child was female, less than three 
years old, and in plaintiff’s peaceful 
possession, was sufficient as against 
demurrer.—^Harris v. Harris, 100 So. 
333, 211 Ala. 222. 

Porm of replication.—Shain v. 
Markham, 4 J.J.Marsh.(Ky.) 578, 20 
Am.D. 232. 

79. Belknap v. Billings, 56 A. 174, 76 
Vt. 54. 

80. Clark v. Downing, 65 Vt. 259, 45 
Am.R. 612—5 C.J. p 659 note 57. 

81. Ill.—^Ayres v. Kelley, 11 Ill. 17 
—^Fortune v. Jones, 30 Ill.App. 116, 
reversed on other grounds 21 N.E. 
523, 128 Ill. 518. 

Vt—^Elliot v. Kilburn, 2 Vt 470. 
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ful detention or imprisonment,®^ and it may also be 
amended so as to add an ad damnum clause,®® also 
so as to strike out allegations of special damage,®® 
to show the motives of defendant,®^ or to add the 
word ‘‘batter/' to a complaint that has already charg¬ 
ed an assault ;®5 but a count in trespass for carry¬ 
ing away goods cannot be added.®® 

Amendment of the complaint may be permitted in 
a proper case by interlineation.®7 The declaration 
may be amended at any stage of the trial in the dis¬ 
cretion of the court.®® 

Cure by verdict Defects in the initial pleading 
in an action for assault, or assault and battery, such 
as a defective statement of a good cause of action, 
are cured after verdict and judgment, even though 
the pleading might have been held fatally defective 
on general demurrer.®® Thus objections for failure 
to allege time,^ or to claim special damages,® or for 
pleading by way of recital,® and certain other objec¬ 
tions,^ are cured by the verdict. In like manner an 
objection that the declaration was partly in trespass 
and partly in case cannot be availed of after a plea 
of general issue and verdict.® 

Amendment of plea or answer. In like manner 
defendant may in a proper case be permitted to 
amend his plea or answer. Defendant may amend 
by striking out a plea of son assault demesne and 
substituting therefor a plea of molliter manus im- 
posuit,® and he may also, before verdict, amend his 
answer by alleging that he was acting in defense 


of his property at the time of committing the alleg¬ 
ed assault but, under the general issue, it has been 
held proper to refuse defendant leave, after all the 
testimony is in, to file an additional paragraph set¬ 
ting up self-defense, although counsel, in his open¬ 
ing, stated that to be the defense;® and, in accord 
with the general rule of pleading stated in the title 
Pleading § 296 [49 CJ. p 534 note 88], an amendment 
which fails to cure the defect which it seeks to cor¬ 
rect is properly refused.® 

Terms and conditions. Where defendants, in an 
action for assault and battery, are unable to plead 
justification under a general denial and they ask to 
amend, the action of the court in granting the 
amendment only on condition of payment of all costs 
is a proper exercise of discretion.^® 

After verdict, a plea of son assault demesne suffi¬ 
ciently justifies a battery, charged to have been com¬ 
mitted by different instruments.^^ 

§ 37. Issues, Proof, and Variance 

a. Issues 

b. What must be proved 

c. Evidence admissible under pleadings 

d. Variance 

a. Issues 

The issues in the case are determined by the piead- 
Ings of both parties. 

The issues in an action for assault and battery are 
determined by the pleadings of both parties,^® and if 


»1. Cahill V. Terrio, 55 N.H. 571. 

92L Iowa.—Waltz v, Etnier, 115 N. 

W. 209, 137 Iowa 604. 

Mich,—Sheldon v. Sullivan, 7 N.W. 

900. 45 Mich. 324. 

5 C.J. p 660 note 71. 

as. Soule V. Bruce, 67 Me. 584. 

94. Marbury Lumber Co. v. Wain- 
wrzght, 43 So, 733, 150 Ala. 405— 
5 C.J. p 660 note 73. 

&B. Marbury Lumber Co. v. Wain- 
wright, supra—5 C.J. p 660 note 
74. 

96, Snyder v. Harper, 24 W.Va. 206. 

97. Meredith v. Whilock, 158 S.W. 
1061, 173 Mo.App. 542. 

fnsertion of words 
A petition in an action for assault 
and battery, which alleges that 
plaintiff in falling after being struck 
by defendant struck his head on a 
lead water pipe, is properly amended 
by interlineation by inserting before 
the words *‘lead water pipe'' the 
words ‘The stove or’‘ and adding in 
another place the words “or other 
hard substance.”—^Meredith v. Whil- 
lock, 158 S.W. 1061, 173 Mo.App. 542. 

98. Soule V. Bruce, 67 Me. 584— I 
5 C.J. p 660 note 76. j 


99. Brzezinski v. Tierney, 22 A. 486, 
60 Conn. 55. 

1. Digges V. Morris, 3 Hen. & M. 
(13 Va.) 268—5 C.J. p 660 note 78. 

2. Brzezinski v. Tierney, 22 A. 486, 
60 Conn. 55. 

3. Horton v. Monk, 1 Browne (Pa.) 
65—5 C.J. p 660 note 80. 

Defendant’s connection with as¬ 
sault 

Allegations as to defendant’s con¬ 
nection with the assault, if obscure, 
are cured by verdict, where such 
facts appear as will enable the de¬ 
fect to be remedied by reasonable in¬ 
tendments.—^Puett V. Beard, 86 Ind. 
104. 

Fadlnxe to allege wrongfolness 
A failure on the part of plaintiff to 
allege that the assault was wrongful 
is cured by verdict—^McKee v. Cal¬ 
vert, 80 Mo. 848. 

Pailnxe to state elements of damage 
It is more regular to set out such 
elements of damage, but a defect in 
this respect is cured by verdict.— 
Hawes V. O’Reilly, 17 A. 642, 126 Pa. 
440. 

5, Chicago Cons. Tract. Co. v. Ma¬ 
honey, 82 N.E. $68, 230 Ill. 562. 
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6ii Milbume v. Keames, (D.C.) 17 P. 
Cas.No.9,543, 1 Cranch C.C. 77—5 
C.J. p 660 note 82. 

7. Hannabalson v. Sessions, 90 N.W. 

93, 116 Iowa 457, 93 Am.S.R 250. 
a Myers v. Moore, 28 N.E. 724, 3 
Ind.App. 226. 

a Morris v. McClellan, 45 So. 641, 
154 Ala. 639, 16 Ann.Cas. 305. 

Plea in Justification 
Where, in an action for assault and 
battery, defendant filed a plea set¬ 
ting out facts on which he sought 
to Justify on the ground that he had 
committed the alleged assault in de¬ 
fending his son from an attack by 
plaintiff, there was no error in re¬ 
fusing to permit an amendment of 
the plea by the addition of the 
phrase, concerning plaintiff’s conduct, 
“thus using unnecessary force in re¬ 
pelling any assault made upon him 
by the son of defendant.”—Morris 
V. McClellan, 45 So. 641, 154 Ala. 639, 
16 Ann.Cas. 305. 

10. Neilsen v. Hovander, 106 P. 172, 
56 Wash. 93, 21 Ann.Cas. 113. 

11. Paige v. Smith, 13 Vt. 251. 

12. Gilbert v. Rounds, 14 How.Pr. 
(N.Y.) 46. 
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no sufficient answer is interposed there is no issue to 
be tried,except that of assessing^ damages.l4 The 
general issue or a plea of not guilty, or a general 
denial, puts only in issue whether or not defendant 
committed the alleged assault.!® If defendant’s plea 
of son assault demesne is expressly disproved by his 
own testimony, the plea will be treated as no longer 
in issue.!® 

Replication, The replication of de injuria puts in 
issue all the material allegations of the plea.!^ On 
the other hand if a proper plea averring justifica¬ 
tion is not replied to, a valid defense stands con¬ 
fessed and no issue exists.!® 

b. What Must Be Proved 

All matters essential to the cause of action or de¬ 
fense must be proved. 

All matters essential to the cause of action or de¬ 
fense raised by the pleadings must be proved,!® but 
if plaintiff proves sufficient on which to base a re¬ 
covery he is not required to prove more, although 
more is alleged.®® Under a complaint charging that 
an assault was committed wantonly, maliciously, or 


willfully, it is only necessary to prove that the as¬ 
sault was intentional.®! 

Time, Where the allegation as to the time of the 
assault is immaterial, it need not be proved as laid;®® 
but where a plea of son assault demesne is interposed, 
plaintiff must prove that the assault was committed 
on the day laid, whether defendant supported his 
plea by evidence or not.®® 

Place, Where the place of the battery is alleged, 
proof that it was committed at the particular place 
laid is unnecessary, if it is shown that it was com¬ 
mitted within the county it is enough.®^ 

Justification, Where two assaults are charged, 
and both are admitted by the plea of son assault, de¬ 
fendant, to justify, must prove two several as¬ 
saults.®® 

c. Evidence Admissible under Pleadings 

(1) In general 

(2) Under general issue, general denial, 

or not guilty 


13. Zwerlinff v. Annenberg, 77 N.T. 
S. 275, 38 Misc. 169—Schnaderbeck 
V. Worth, 8 Abb.Pr.<N.Y.) 37— 
Gilbert v. Rounds, 14 How.Pr. (N. 
Y.) 46 —^Lane v. Gilbert, 9 How. 
Pr.CN.Y.) 150. 

Answer adniittiu^ assault 

<1) An answer admittingr the as¬ 
sault, but denying* that it was of the 
nature or extent alleged, presents no 
issue to be tried.—Schnaderbeck v. 
Worth, 8 Abb.Pr.(N.Y.) 37. 

(2) On the other hand where a ma¬ 
licious assault is charged, an admis¬ 
sion that defendant inflicted a blow 
with a weapon of substantially the 
same kind as that charged to have 
been used, while admitting the com¬ 
mission of the assault as alleged, is 
not an admission of the accompany¬ 
ing malice.—Baker v. Hope, 49 CaL 
598. 

Exercise of duty or authority 

Where plaintift alleges an unlawful 
entry of her dwelling and a battery 
of her person, an answer that defend¬ 
ant entered under the authority of a 
chattel mortgage on the goods of 
plaintifC, in order to remove them, 
and that he did not assault her, rais¬ 
es no issue.—^Zwerling v. Annenberg, 
77 N.Y.S. 275, 38 Misc. 169. 

14. Gilbert v. Rounds, 14 How.Pr. 
(N.Y.) 46. 

15. Ala.—Barlow v. Hamilton, 44 So. 
657, 151 Ala. 634. 

Ill.—Grabill v. Ren, 110 IlLApp. 587. 
le. Pley V. Lavette, 167 Ill.App. 494. 
17. Clark v. Downing, 55 Vt. 259, 45 
Am.R. 612. 


18. Shires v, Boggess, 69 S.E. 466, 
68 W.Va. 137. 

Where no issue is taken on a good 
plea of Justification, and the court 
finds the allegations of both com¬ 
plaint and answer true, a Judgment 
for plaintife is erroneous.—^Powers v. 
Mulvey, 51 Conn. 432. 

18. Ill.—Stevens v. Gallagher. 224 
IlLApp. 195. 

Ind.—Pixley v. Catey, (App.) 1 N.E. 
(2d) 658. 

Willfulness or malice 
In an action for assault and bat¬ 
tery by being struck with a golf ball 
each count of which was for tres¬ 
pass vi et armis, no recovery could 
be had without proof of a willful or 
malicious injury.—Stevens v. Galla¬ 
gher, 224 IlLApp. 195. 

Damages 

In the absence of supporting evi¬ 
dence, Jury, in assessing damages, 
could not consider allegations con¬ 
cerning shame and humiliation of 
plaintife in action for assault and 
battery.—^Pixley v. Catey, (Ind.App.) 
1 N.E.(2d) 658. 

20. Lemmons v. Robertson, 148 S.W. 
189, 164 Mo.App. 85—5 C.J. p 662 
note 12. 

ai. Reizenstein v. Clark, 73 N.W. 
588, 104 Iowa 287—Cottrell v. Pi¬ 
att, 70 N.W. 177, 101 Iowa 231. 

23. Lacy v. Louisville & N. R. Co., 
73 So. 81, 197 Ala. 539. 

Time under vldelioet 
In an action for assault and bat¬ 
tery, the time of the alleged assault 
laid under videlicet need not be 
proved strictly as laid.—^Lacy v. 
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Louisville & N. R. Co., 73 So. 81. 197 
Ala. 539. 

Any time before iustitutiou of action 
If the allegation of time is imma¬ 
terial, as where issue is Joined on a 
plea of not guilty, proof of the as¬ 
sault on any day before the institu¬ 
tion of the action is sufficient.— 
Bruske v. Neugent, 93 N.W. 454, 116 
Wis. 488—5 C.J. p 662 note 14. 

Time of essence 

In a passenger's action against a 
railroad for an assault committed 
on him by a conductor, where plain¬ 
tiff’s evidence did not identify or 
specify any particular conductor, so 
as to prevent the time proved from 
being of the essence of the action, 
and plaintiff’s undisputed evidence 
showed that the assault was com¬ 
mitted February 3d, which was de¬ 
nied by defendant’s train crew of 
that date, plaintiff had no right, aft¬ 
er such refutation by defendant, to 
catch defendant unawares, and re¬ 
cover for an assault for a different 
time, since, when a particular as¬ 
sault is proved as of a certain time, 
it is error to permit a recovery for 
a different assault at another time. 
—Lacy V. Louisville & N. R. Co., 73 
So. 81, 197 Ala. 539. 

23. Gibson v. Fleming, 1 Harr. & J, 
(Md.) 483-5 C.J. p 662 note 15. 

24. Del.—^Hammer v. Pierce, 5 
Har. 304. 

Ill.—Hurley v. Marsh, 2 Ill. 329. 
Md.—Miller v. McKee, 3 Harr. & M. 
593. 

25. Hardin v. Harrison, 2 Bibb. (Ky.) 
77. 
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(3) Under special pleas 

(4) Replication 

(5) Matters of aggravation 

(6) Excessive force 

(1) In General 

The cause of action must be proved substantially as 
laid. 

In accord with the general rule stated in the title 
Pleading § 525 [49 CJ. p 791 note 15], the cause 
of action in assault or assault and battery must be 
proved substantially as laid.Hence plaintiff is con¬ 
fined in his proof to the assault or assaults charg¬ 
ed in his declaration or reply, and cannot introduce 
evidence of others.^*^ So under a declaration charg¬ 
ing an assault only, evidence regarding a battery is 
inadmissible.^^ 

Under general allegations of the complaint, how¬ 
ever, all damages sustained resulting directly or in¬ 
cidentally from the assault may be proved.29 

Intent, If the issue as to plaintiff's intention to 
injure defendant is raised by the answer, evidence 
respecting plaintiff's purpose and intention is ad- 
missible.30 

Defendants participation. Under a count charg¬ 
ing an assault, proof that the assault was committed 
by another acting under defendant's authority is in¬ 
admissible,and on the prosecution of a charge of 
assault and battery against several defendants, it is 
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proper to prove that all of the assailants acted in 
pursuance of a common design.32 

(2) Under General Issue, General Denial, or 
Not Guilty 

Under the general issue or a general denial the evi¬ 
dence is restricted to that proving or disproving the as¬ 
sault, the injury, its extent, and the attending circum¬ 
stances. Evidence of matter In Justification is not ad¬ 
missible under such plea. 

Since the general issue or plea of not guilty, or a 
general denial in assault and battery only puts in 
issue whether or not defendant committed the al¬ 
leged assault (supra § 37 a), under such plea or an¬ 
swer such evidence only is admissible as tends to 
show the commission of the assault, or that it was 
not committed, the injury, if any, and the extent of 
it, and the circumstances attending the assault 
and hence in an action for willful and malicious as¬ 
sault, evidence showing defendant did not willfully 
or maliciously inflict injury was admissible under a 
general denial.34 Where want of consent is con¬ 
sidered an essential element of an action for assault 
(supra §§ 2,8), proof of consent is admissible under a 
general denial.^ 5 

On the other hand, under a plea of general de¬ 
nial or general issue defendant cannot introduce evi¬ 
dence as to matters of affirmative defense by way of 
provocation, excuse, or justification,^® as these mat¬ 
ters can, as we have seen, be made available only 
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26. Gill V. L. N. Dantzler Lumber 
Co,. 121 So. 153, 153 Miss. 559— 
5 C.J. p 661 note 98. 

Acts of particular defendant 
In an action for damages by one 
tarred and feathered on account of 
his attitude towards the Red Cross, 
where plaintiff alleged that certain of 
the defendants had placed a placard 
on him, inscribed, “Traitor. All oth¬ 
ers take warning,” he should not 
have been permitted to testify that 
a certain other defendant had placed 
the placard on him, in the absence of 
a trial amendment.—Walker v. Kel- 
lar, (Tex.Civ.App.) 218 S.W. 792. 

27. Lacy v, Louisville & N. R. Co., 
73 So. 81, 197 Ala. 639—5 C.J. p 
661 note 99. 

25. Gill V. L. N. Dantzler Lumber 
Co.. 121 So. 153, 153 Miss. 559. 

26. Griner v. Columbia Creamery 
Co., 110 S.B. 116, 118 S.C. 225. 

Loss to business 

All damages from a wrongful act, 
as damages to business from inabil¬ 
ity to attend to it because of an as¬ 
sault, are provable under general al¬ 
legations.—Griner v. Columbia 
Creamery Co., 110 S.E. 116, 118 S.C. 
225. 

30. Palmer v. Smith, 132 N.W. 614, 
14T Wis. 70—5 C.J. p 661 note 5. 


31. Bacon v. Hooker, 54 N.E. 253, 
173 Mass. 554—5 C.J. p 662 note 6. 

32. Conn,—^Brown v. Wheeler, 18 
Conn. 199. 

Ky.—Sodousky v. McGee, 4 J.J. 

Marsh. 267, 5 J.J.Marsh. 621. 

5 C.J. p 662 note 8. 

33. Barlow v. Hamilton, 44 So. 657, 
151 Ala. 634—5 C.J. p 661 note 95. 

34. Apostolos V. Chelemes, 298 P. 
399, 77 Utah 587. 

35. Byfleld v. Candler, 125 S.E. 905, 
33 Ga.App. 275. 

Assault with intent to procure con¬ 
sent to act of sexual intercourse.— 
Byfield V. Candler, 125 S.E. 905, 33 
Ga.App. 275. 

36. Ala.—Hart v. Jones, 70 So. 206, 
14 Ala.App. 327, certiorari denied 
Ex Parte Bellevue Highlands Co., 
(Ala.) 70 So. 1012. 

Ga.—Ratteree v. Chapman, 4 S.E. 684, 
79 Ga. 684. 

La.—Capdevielle v. Christina, 3 La. 
App. 455. 

Tenn.—Montesi v. Patton, 10 Tenn. 

I App. 455, 

5 C.J. p 656 note IL 

G-eneral character 
Before admitting evidence of the 
general character of the assaulted 
party as a justification, there must 
be a proper pleading putting it in 
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issue, and evidence to support it, it 
being the general rule that matters 
in justification cannot be pleaded un¬ 
der the general issue; and hence in a 
damage suit for assault and battery, 
defended on ground of self-defense, 
where only actual damages were ask¬ 
ed for, and where there was no plead¬ 
ing that plaintiff was a bad and dan¬ 
gerous man, who would be likely to 
carry out threats, exclusion of evi¬ 
dence that plaintiff was a dangerous 
man, likely to carry out any threat, 
is proper, although there was evi¬ 
dence of threats having been made.— 
Pfluger V. Schoen, (Tex.Civ.App.) 221 
S.W. 1090, dismissed for want of ju¬ 
risdiction. 

Previous encounter 

Admission of evidence, of provo¬ 
cation on previous encounter, not 
pleaded as defense to claim for pun¬ 
itive damages, is error.—^Barth v. 
Stewart, 18 S.W.(2d) 275, 229 Ky. 
840. 

General issue with notice 

(1) Under the plea of not guilty, 
“with leave to give special matter 
in evidence,” at common law, any¬ 
thing amounting to a legal justifi¬ 
cation may he given in evidence.— 
Bobb V. Bosworth, Litt.Sel.Cas.(Ky.) 
81, 82, 12 Am.D. 273—Fisher v. John¬ 
son, 1 Browne (Pa.) 197. 

(2) A declaration in trespass al- 
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when specially pleaded, see supra § 36 a (3) (a). 
This latter rule applies to such matters of justifica¬ 
tion as son assault demesne^ and molliter manus 
imposuit.2^ Matters of provocation or justification, 
however, are admissible without a special plea, in 
mitigation or diminution of damages.39 

(3) Under Special Pleas 

Matter pleaded In Justification but not constituting a 
defense is not admissible on another issue; but under a 
plea of self-defense it may be shown that a particular 
Injury was made in some other way than by defendant’s 
own act. 

Prior conduct of plaintiff pleaded as a complete 
defense in justification but which is insufficient to 
constitute such defense is inadmissible to show the 
reasonableness of defendant’s apprehension of dan¬ 
ger.*^ o Under the plea of son assault demesne, de¬ 
fendant can show, where such was the fact, that a 
particular wound was made in some other way than 
by his act'll 

(4) Replication 

Evidence of matters in justification not pleaded 
specially in a replication is not admissible on behalf of 
plaintiff. 

A replication which does not plead specially mat¬ 


ters in justification does not permit the introduction 
of evidence of such matters.^^ So, where two differ¬ 
ent assaults and batteries are charged, and but one 
is justified, the effect of the replication de injuria 
is to preclude evidence of an assault and battery 
other than the one justified.^^ But if, on pleas of 
'^Not guilty” and son assault to a declaration in one 
count, plaintiff newly assigns, on a new plea of ‘^Not 
guilty” he may prove the trespass so assigned, al¬ 
though it differs from the one originally justified.*^^ 

(5) Matters of Aggravation 

Matter in aggravation can be shown only in accord 
with the pleading. 

Where the declaration does not claim damages for 
the aggravation of a pre-existing injury or disorder, 
no proof with respect to such matters is admissible.'^^ 
On the other hand where the petition sets forth such 
matter of aggravation as would entitle plaintiff to 
punitive damages, evidence thereon is admissible.*^^ 
So it has been held that it may be proved that an as¬ 
sault was made at a public place, and in the presence 
of many witnesses, although not so alleged in the 
declaration, this being considered as matter of aggra¬ 
vation, and not as ground for the recovery of spe¬ 
cial damages.^ 7 


leged In one count that defendant set 
a dog on plaintiff, and in another that 
defendant assaulted plaintiff and beat 
and wounded him. Defendant plead¬ 
ed the general issue, with notice 
that he should prove that plaintiff 
was making a violent assault on de¬ 
fendant’s son, and that he set the 
dog on plaintiff as the only means 
of defending his son, and that if 
plaintiff was hurt it was in conse¬ 
quence of his assault on the son and 
in the necessary defense of his son 
by defendant Held that his notice 
was applicable to the count for an 
assault by defendant personally, and 
not merely to the count relating to 
the setting on of the dog, and that 
defendant under it might prove a jus¬ 
tification for his personal assault on 
plaintiff.—^Hanchett v. Bassett, 35 
Conn. 27. 

Authority of officer admitted in ev¬ 
idence without special plea.—Cone v. 
Bull, 1 Root (Conn.) 627. 

37. Ga.—^Ratteree v. Chapman, 4 S. 
E. 684, 79 Ga. 574. 

Mo.—^Atchison v. Precise, (App.) 24 
S.W.(2d) 187. 

N.H.—Fortier v. Stone, 107 A. 342, 79 
N.H. 235. 

Tex.—^Pfluger v. Schoen, (Civ.App.) 
221 S.W. 1090, dismissed for want 
of jurisdiction. 

W.Va.—Pendleton v. Norfolk & W. 

Ry. Co., 95 S.E. 941, 82 W.Va. 270. 
6 C.J. p 657 note 23. 

e C.J.S.-54 


Sufficiency of plea 

Although self-defense was not spe¬ 
cifically pleaded, plaintiff was not 
surprised by being compelled to meet 
such defense under allegations of the 
answer that plaintiff attacked de¬ 
fendant.—Chapman v. Watson, 295 
P. 654, 132 Kan. 324. 

Threats are admissable under plea 
of self-defense.—^Pfluger v. Schoen, 
(Tex.Civ.App.) 221 S.W. 1090, dis¬ 
missed for want of jurisdiction. 

38, Merrifield v. Davis, 130 Ill.App. 
162. 

38. La.—Capdevielle v. Christina, 3 
La.App. 455. 

R.L—^Deltuwa v. Sivinski, 113 A. 393. 
W.Va.—^Pendleton v. Norfolk & W. 
Ry. Co., 95 S.E. 941, 82 W.Va. 270. 

Molliter manus imposuit.»--Merri- 
field V. Davis, 130 Ill.App. 162. 

Self-defense or son assault demes- 
ne.—Ratteree v. Chapman, 4 S.E. 684, 
79 Ga. 574—Collyer v. Fish, (Mass.) 

3 Dane Abr. 341—^Pendleton v. Nor¬ 
folk & W. Ry. Co., 95 S.E. 941, 82 W. 
Va. 270—5 C.J, p 657 note 24. 

40. Lehman v. Lambert, 49 S.W. 
(2d) 65, 329 Mo. 1147. 

Prior hostility 

In an action for assault and bat¬ 
tery, evidence of plaintiff’s offensive 
acts pleaded as complete defense 
was inadmissible to show hostility 
and reasonableness of defendant’s 
apprehension when plaintiff reached | 
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for wrench, in view of facts.—^Leh¬ 
man V. Lambert, 49 S.W.(2d) 65, 329 
Mo. 1147. 

41. Watson V. Hastings, 39 A 587, 
1 Pennew.(Del.) 47. 

42. Clark v. Downing, 55 Vt. 259, 
45 Am.R. 612. 

After plea de injuria 
A search warrant is not admissi¬ 
ble in evidence on a replication of 
de injuria to a plea son assault de¬ 
mesne.—Clark V. Downing, 55 Vt. 
259, 45 Am.R. 612. 

43. Berry v. Borden, 7 Blackf. 
(Ind.) 384. 

44. West V. Rousseau, 7 Blackf. 
(Ind.) 450. 

45. Lindsay v. Wabash R. Co., 104 
N.W. 656, 141 Mich. 204. 

46. Wilson V. Hall, 244 P. 1002, 34 
Wyo. 465. 

Sufficiency of petition 
Petition, alleging violent assault 
and grievous blows upon head, 
struck with great force, that de¬ 
fendant jumped upon plaintiff and 
kicked him in the chest, abdomen, 
and other parts of the body, break¬ 
ing three ribs, disabling and injuring 
him so that his life was despaired 
of, held to show such wantonness as 
to authorize evidence forming basis 
for punitive damages.—^Wilson v. 
Hall, 244 P. 1002, 34 Wyo. 465. 

47. Sampson v. Henry, 11 Pick. 
(Mass.) 379. 
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(6) Excessive Force 

Use of excessive force may be shown only where the 
pleading permits. 

Under an ordinary declaration of assault and bat¬ 
tery to which an absolute denial is pleaded, plaintiff 
may show, and recover for, excessive force used by 
defendant in ejecting plaintiff from premises of de- 
fendant.4S Where, however, the battery is admitted 
and matter in justification is pleaded, a replication 
is necessary before use of excessive force can be 
shown and made basis of recovery.^^ 

So under the plea of son assault demesne and re¬ 
ply de injuria sua propria, plaintiff may prove that 
defendant used more force than was necessary, and 
that an excessive battery was committed.^® 

d. Variance 

(1) In general 

(2) Material variance essential 
(1) In General 

Proofs to be effectual must correspond substantially 
with the allegations of the pleadings. 

It has been both asserted^i and denied,^^ that the 
rule of pleading in a criminal prosecution, that one 
charged with a battery may be convicted of an as¬ 
sault, applies in a civil action for assault and bat¬ 
tery. Where the criminal-law rule has been adopt¬ 
ed in civil actions, recovery may be had for an as¬ 
sault even though the complaint alleges an assault 
and battery,^^ particularly where the assault is con¬ 
nected with and included in the battery charged and 
the battery is charged with such certainty and partic- 

48. Thomasson v. Western Union 
Tel. Co., 5 Tenn.Civ.App. 640. 

49. Thomasson v. Western Union 
Tel. Co., supra. 

50. Bartlett v. Churchill, 24 Vt 218. 

51. Gill V. L. N. Dantzler Lumber 
Co.. 121 So. 153, 153 Miss. 559—5 
C.J. p 662 note 20. 

52. Seaboard Air Line Ry. Co. v. 

Glenn, 104 So. 548, 213 Ala, 284. 

53. Seaboard Air Line Ry. Co. v. 

Glenn, supra. 

Reason fox mle 

**An assault and battery includes 
an assault. . . . Proof of an as¬ 
sault and battery necessarily proves 
an assault. Evidence of an assault 
is within the issue. Failure to prove 
the battery is a mere failure to 
prove all the injuries alleged. We 
see no good reason for applying a 
different rule in civil actions from 
that obtaining in criminal prosecu¬ 
tions.”—Seaboard Air Line Ry. Co. 

V. Glenn, 104 So. 548, 550, 213 Ala. 

284. 


ularity as to indicate and identify the assault in¬ 
cluded therein.54 On the other hand, where the 
criminal-law rule has not been adopted, a recovery 
for simple assault cannot be had on a complaint 
charging an assault and battery.^s Irrespective of 
the foregoing it has been held that there can be no re¬ 
covery for an assault separate and distinct from and 
in no way connected with the battery charged in a 
complaint alleging an assault and battery.^® 

A complaint averring that defendants assaulted 
plaintiff imports a joint assault, and is not supported 
by evidence that one of defendants made an assault 
at one time and the other at a different time.57 

An averment that an assault was committed by 
a person named is supported by proof that the per¬ 
son named was present as an aider and abettor.58 

Intent, A complaint alleging negligence will not 
be supported by proof of an intentional injury.^^ 
Nor, on the other hand, is an allegation that defend¬ 
ant maliciously and willfully assaulted and struck 
plaintiff supported by proof of a battery resulting 
from negligence.6^^ 

(2) Material Variance Essential 

Variance must be material to be fatal. 

In accord with general rules, a variance in an ac¬ 
tion for assault or assault and battery must be ma¬ 
terial,®^ to constitute which the departure in the 
proof must be substantial and concern an issue upon 
which the cause or defense depends.®^ A variance 
which does not affect the gist of the action as al¬ 
leged is immaterial.®^ So a variance as to the 

1 59. Greathouse v. Groan, 76 S.W. 
273, 4 Ind.T. 668. 

60. Ill.—Stevens v. Gallagher, 224 
I11.APP. 195. 

Mo.—^Robbs V. Missouri Pac. Ry. Co., 
242 S.W. 155, 210 Mo.App. 429. 

5 C.J. p 662 note 24. 

Injury by golf ball 
In an action for assault and bat¬ 
tery with a golf ball proof of the 
want of care is not admissible.— 
Stevens v. Gallagher, 224 IlLApp. 
195. 

61. Mo.—Spillman v. Freymann, 
(App.) 246 S.W. 976. 

Tenn.—^Hostettler v. Vaden, 13 Tenn. 
App. 454. 

Variance not fatal 
There was no fatal variance where 
the petition in an assault case 
charged that plaintiff was pushed 
over and struck against a “counter,” 
while the proof was that it was a 
“showcase.”—Spillman v. Freymann, 
(Mo.App.) 246 S.W. 976. 

62. Hostettler v. Vaden, 13 Tenn. 
App. 464. 

63. Hostettler v. Vaden, supra. 


Assault by agent 

In an action for assault and bat¬ 
tery committed upon plaintiff by 
railroad company's agent, where 
there was evidence of an assault on 
plaintiff, but plaintiff failed to prove 
a battery by agent within scope of 
his employment, defendant was not 
entitled to a general affirmative 
charge, as evidence of assault was 
within the issue, and failure to 
prove the battery was merely fail¬ 
ure to prove all injuries alleged.— 
Seaboard Air Line Ry. Co. v. Glenn, 
104 So. 548, 213 Ala. 284. 

54. McGlone v. Hauger, 104 N.E. 
116, 66 Ind.App, 243. 

55. Gill V. L. N. Dantzler Lumber 
Co., 121 So. 153, 153 Miss. 559—5 
C.J. p 662 note 20. 

56. McGlone v. Hauger, 104 N.E. 
116, 66 Ind.App. 243. 

57. Henry v. Carlton, 21 So. 225, 113 
Ala. 636. 

5S. Murphy v. Wilson, 44 Mo. 313, 
100 Am.D, 290—Goetz v. Ambs, 27 
Mo. 28—5 C.J. p 662 note 7. 
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weapon with which an assault was committed is 
immaterial and not fatal.®^ 

§ 38. Presumptions and Burden of Proof 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

Proof that the Injury was caused by the defend¬ 
ant's violence to the person of the plaintiff, or was In¬ 
flicted with disregard of the plaintiff's rights, gives rise 
to a presumption that the acts were wrongful or unlaw¬ 
ful, and supplies the requisite Intent or malice. 

The general rule that every person is presumed 
to intend the natural and probable consequences of 
his acts, applies in civil actions for assault and for 
assault and battery.^5 Some of the elements of de¬ 
fendant's liability and of plaintiff’s cause of action, 
such as defendant’s intent or malice,^® or the wrong¬ 
fulness or unlawfulness of defendant’s acts or con¬ 
duct,®*^ will presumed, thus creating a prima facie 


case, on proof that the injury was caused by defend¬ 
ant’s violence to the person of plaintiff, or on proof 
that defendant acted with wanton, willful, or reck¬ 
less disregard of plaintiffs rights.^S 

The defendant may rebut a presumption of express 
malice, however, by introducing evidence in denial 
of that produced by plaintiff.®^ Consent to engage 
in mutual combat may be inferred from circumstanc- 
es.70 Performance of duty according to law by an of¬ 
ficer will be presumed in his favor in the absence 
of anything shown to the contrary.^i 

Injuries. Physical pain, mental suffering, or men¬ 
tal anguish may be presumed from proof of an un¬ 
lawful assault, or assault and battery, *^2 or from 
proof of the unlawful infliction of bodily injuryJ^ 

Damages. From proof of unlawful force inten¬ 
tionally applied to the person of another the law 
implies that there resulted, nominally at least, some 
actual damage.*^^ 


64. Hostettler v. Vaden, supra. 
Stone or clods 

Where the charge was that de¬ 
fendant assaulted plaintiff with a 
stone and the evidence disclosed that 
he was assaulted with a stone and 
clods, there was no fatal variance.— 
Hostettler v. Vaden, 13 Tenn.App. 
454. 

65. Eastern Texas Electric Co. v. 
Baker, (Tex.Civ.App.) 238 S.W. 
335, reversed on other ground 
(Com.App.) 254 S.W. 933—6 C.J. p 
662 note 25. 

xrse of deadly weapon 

One who uses a deadly weapon up¬ 
on another at a vital part must, in 
the absence of qualifying facts, be 
presumed to know that the effect is 
likely to cause death.—Daggs v. St. 
Louis-San Francisco Ry. Co., (Mo. 
App.) 51 S.W.(2d) 164. 

G6L Mo.—^Daggs v. St. Louis-San 
Francisco Ry. Co., (App.) 61 S.W. 
(2d) 164. 

N.D.—Powell V. Meiers, 209 N.W. 
547, 54 N.D. 336. 

Utah.—Johanson v. Huntsman, 209 
P. 197, 60 Utah 402. 

6 C.J. p 662 note 26. 

See Hinton v. Muhlman, 201 Ill.App. 
177. 

Mere doing of wrongfiff or un¬ 
lawful act will not warrant the in¬ 
ference of malice, unless the act is 
of such a nature in itself as author¬ 
izes such an inference.—Selland v. 
Nelson, 132 N.W. 220, 22 N.D. 14. 
Malice 

In an action for assault and bat¬ 
tery, malice necessary to an award 
of punitive damages may be pre¬ 
sumed from the wanton and reckless 
manner in which the battery was 
committed.—Powell v. Meiers, 209 N. 


W. 647. 54 N.D. 336—5 C.J. p 662 
note 26 [bj. 

Use of deadly weapon 

(1) One using a deadly weapon on 
another's vital part must be pre¬ 
sumed to intend death.—Daggs v. St. 
Louis-San Francisco Ry. Co., (Mo. 
App.) 51 S.W.(2d) 164. 

(2) So if a deadly weapon is used 
on another’s vital part without just 
cause, the user must be presumed to 
have acted wickedly or from bad 
heart.—^Daggs v. St. Louis-San Fran¬ 
cisco Ry. Co., supra. 

67. Mo.—McLaughlin v. Marlatt, 
(App.) 228 S.W. 873, affirmed 246 
S.W. 548, 296 Mo. 656. 

N.H.—Fortier v. Stone, 107 A. 342, 
79 N.H. 235. 

5 C.J. p 663 note 27. 

AH assaults are presumed unlaw- 
fuL—Cameron Compress Co. v. Ku- 
becka, (Tex.Civ.App.) 283 S.W. 285. 
68L Chicago Cons. Tract. Co. v. Ma¬ 
honey, 82 N.B. 868, 230 Ill. 562—5 
C.J. p 663 note 28. 

69. Smith V. Harris, 7 Or. 76. 
Assault in heat of passion 

Where an assault was unjustifi¬ 
able, the mere fact that it resulted 
from sudden passion does not show 
absence of malice.—^Riddle v. Moffitt, 
141 S.W. 448, 159 Mo.App. 470. 

70. McNeil v. Mullin, 79 P. 168, 70 
Kan. 634. 

7L Thompson v. Norfolk & W. Ry. 
Co., 182 S.E. 880, 116 W.Va. 705— 
5 C.J. p 663 note 34. 

Executing process 
Violence used by an officer in exe¬ 
cuting process is presumed lawful.— 
Modesett v. Emmons, (Tex.Com. 
App.) 292 S.W. 855, reversing (Civ. 
App.) 286 S.W. 276. 
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Extent of force used 

A peace officer in making an ar¬ 
rest is presumed to act in good faith 
as to the extent of force employed 
by him.—Village of Barboursville ex 
rel. Bates v. Taylor, 174 S.E. 485, 115 
W.Va. 4. 

72. Ala.—^John R. Thompson & Co. 
V. Vildibill, 100 So. 139, 211 Ala. 
199. 

Mo.—^Edelman v. Wells, (App.) 242 
S.W. 990. 

Fright 

Physical pain, mental suffering, or 
mental anguish may be inferred by 
jury to exist to some extent from 
proof of fright caused by sudden, 
unprovocated, unjustifiable assault 
with a pistol, accompanied with in¬ 
sulting language.—^John R. Thomp¬ 
son & Co. V. Vildibill, 100 So. 139, 
211 Ala. 199. 

Injury to feelings 
Where there was an unwarranted 
assault and battery, the law not only 
implies bodily pain and suffering but 
also mental anguish and injury to 
the feelings.—^Edelman v. Wells, 
(Mo.App.) 242 S.W. 990. 

73. Burley v. Menefee, 108 S.W. 120, 
129 Mo,App. 618—5 C.J, p 663 note 
31. 

74. Ga.—^Byfield v. Candler, 125 S. 
E. 905, 33 Ga.App. 275. 

Mont.—Hageman v. Arnold, 254 P. 
1070, 79 Mont 91. 

Assault with intent to procure con¬ 
sent to intercourse 
In an action for general damages 
for assault with intent to procure 
consent to act of sexual intercourse, 
on proof of assault, it will be pre¬ 
sumed that plaintiff has been dam¬ 
aged.—^Byfield v. Candler, 125 S.E. 
905, 33 Ga.App. 275. 
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Presumption of innocence. While the contrary 
has been held,75 the better rule is that the presump¬ 
tion of innocence is not indulged in a civil action 
for assault and battery, as plaintiff rests only un¬ 
der the burden of proving his case by a preponder¬ 
ance of evidence.^^ 

b. Burden of Proof 

(1) When on plaintiff 

(2) When on defendant 

(1) When on Plaintiff 

The plaintiff has the burden of proving the assault or 
assault and battery as well as the injury resulting there¬ 
from, as alleged in his complaint. 

Where the plea is ^‘Not guilty” plaintiff is put 
to the proof of every material allegation in the decla¬ 
ration.'^’^ Thus the burden is on plaintiff to establish 
the assault, or the assault and battery, as well as the 
resulting injury alleged to have been sustained by 
and this burden remains on plaintiff through¬ 
out the trial.'^^ This burden on plaintiff includes the 
establishing of the assault, or assault and battery, 
as charged,®^ such as by the use of excessive force, 


by abuse of authority,®^ qj- willfulness and wan¬ 
tonness and the fact that defendant has set up 
special pleas in justification does not render this rule 

inapplicable. 84 

Where defendant was engaged in a lawful act 
when plaintiff was injured, the burden of showing 
want of due care is on plaintiff.85 

It is not essential, however, that plaintiff should 
show, in the first instance, by direct evidence, ei¬ 
ther an intention to commit the injury or that de¬ 
fendant was in fault the fact that an assault 
was committed, or the manner of its commission, 
may constitute a prima facie case in plaintiff's favor, 
thus casting on defendant the duty of rebuttaL87 

(2) When on Defendant 

The defendant, ordinarily, has the burden of proving 
matter in justification. 

The assault or battery having been proved, it then 
devolves upon defendant to justify or to show facts 
in mitigation,88 and where he seeks to justify the 
burden rests on him to show the justification,88 al- 


leaviugf to Jury question of 
whether or not there was actual 
damage in such case has been de¬ 
clared error.—^Hageman v. Arnold, 
254 P. 1070, 79 Mont. 91. 

75. Usher v. Severance, 86 A. 741, 
86 Vt. 523—5 C.J. p 663 note 32. 

75. Kurz V. Doerr, 72 N.E. 926, 180 
N.T. 88. 105 Am.S,R. 716, 2 Ann. 
Gas. 71, affirming 83 N.T.S. 736, 88 
App.Div. 507, 13 N.Y.Ann.Cas. 340 
—5 C.J. p 663 note 33. 

**The rule as to the presumption 
of innocence belongs to criminal law, 
and should be applied only in crim¬ 
inal cases. It properly forms part 
of, and belongs with, that other rule, 
applied in criminal law, which pre¬ 
scribes that guilt shall be proved be¬ 
yond reasonable doubt.”—Per Tor¬ 
rance, J., in List V. Miner, 49 A. 856. 
74 Conn. 50, 53. 

77. Ala.—Morris v. McClellan, 45 
So. 641, 154 Ala. 639, 16 Ann.Cas. 
305. 

N.Y.—Cassidy v. Cady, 97 N.Y.S. 
1046, 49 Misc. 478. 

Tenn.—Cogdell v. Tett, 1 Coldw. 230. 

7S. Gorum v. Henry, 70 So. 526, 138 
La. 596—5 C.J. p 663 note 36. 

75. Orblitt V. Bergfeld, (Mo.) 191 
S.W. 998. 

“The evidence may shift, but the 
burden of proof never does.”—Orblitt 
V. Bergfeld, (Mo.) 191 S.W. 998, 1000. 

SO. Md.—Sellman v, Wheeler, 64 A. 
512, 95 Md. 751. 

Mo.—Orscheln v. Scott, 90 Mo.App. 
352. 

81. Pinnell v. Bohannon, 44 S.W. 94, | 


19 Ky.L. 1587—5 C.J. p 663 note 
38. 

82. Wilkes v. Dinsman, (D.C.) 7 
How.(U.S.) 89, 12 L.Ed. 618. 

83. Cottrell v. Piatt, 70 N.W. 177, 
101 Iowa 231—5 C.J. p 663 note 
40. 

84. Kehl V. Burgener, 157 Ill.App. 
468. 

85. Brown v. Kendall, 6 Cush. 
(Mass.) 292. 

8Sb Iowa.—Reizenstein v. Clark, 73 
N.W. 588, 104 Iowa 287. 

Mo.—Conway v. Reed, 66 Mo. 846, 27 
Am.R. 354. 

Proof of Joint assaults 
It is not incumbent on plaintiff to 
show that either of the defendants 
expressly directed the other to make 
the assault, or that they struck him 
at the same time, or that either one 
struck him before or after the other. 
—^Reizenstein v. Clark, 73 N.W. 688. 
104 Iowa 287. 

87. Laughlin v. Marlatt, (Mo.App.) 
228 S.W. 873, affirmed 246 S.W. 
548, 296 Mo. 656—5 C.J. p 663 note 
44. 

What constitutes prima facie case 
In an action for damages for a 
wound, where plaintiff makes a pri¬ 
ma facie case by proof that he was 
shot by defendant, the burden shifts 
to defendant to Justify the act.— 
Hartman v, Hoernle, (Mo.App.) 201 
S.W. 911—5 C.J. p 663 note 44 [a], 
[c]. 

88. Ala.—^Roberts v. Bellew, 157 So. 
216, 229 Ala. 333. 

Ga.—Clay v. Brown, 142 S.B, 911^ 38 
Ga.App. 157. 


Ky.—Sipple v. Kehr, 197 S.W. 391, 
176 Ky. 698. 

Mo.—^Atchison v. Precise, (App.) 24 
SW.(2d) 187. 

5 C.J. p 664 note 45. 

Authority for Interfering with high¬ 
way 

Where plaintiff abutting owner 
proved the excavation of the hole in 
the highway, and defendant admit¬ 
ted its responsibility for the excava¬ 
tion and that it was engaged in 
erecting poles in the street, defend¬ 
ant was called on to show some per¬ 
mit or other Justification for its in¬ 
terference with the public highway, 
in an action for injuries suffered by 
plaintiff when she inserted her legs 
in the excavation to prevent the 
erection of the pole.—^Marx v. Edi¬ 
son Electric Illuminating Co. of 
Brooklyn. 194 N.Y.S. 807, 201 App. 
Div. 607. 

89. Ala.—^Roberts v. Bellew, 157 So. 
216, 229 Ala. 333—^Hart v. Jones, 
70 So. 206, 14 Ala.App. 327, certio¬ 
rari denied Ex parte Bellevue 
Highlands Co., (Ala.) 70 So. 1012. 
Cal.—Galloway v. United Railroads 
of San Francisco, 232 P. 491, 69 
Cal.App. 770. 

Ga.—Clay v. Brown, 142 S.E. 911, 38 
Ga.App. 157. 

Ky.—Sipple v. Kehr, 197 S.W. 391, 
176 Ky. 698. 

Mo.—^Atchison v. Precise, (App.) 24 
S.W.(2d) 187. 

N.C.—^Roberson v. Stokes, 106 S.E. 

151, 181 N.C. 59. 

5 C.J. p 664 note 46. 

Effect of plea 

1 defendant, sued for assault and 
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though a plea of not guilty is also filed,unless justi¬ 
fication appears from plaintiff’s evidence but it 
has been held that where the complaint counted on an 
assault and battery committed “without just cause 
or provocation,” and the answer was a general de¬ 
nial, the burden is not upon defendant to prove justi- 
fication.^2 Both self-defense and defense of third 
persons are affirmative defenses, and the burden of 
proof thereof is on defendant,^^ particularly where 
defendant admits the use of force or striking,^^ even 
though plaintiff avers in his pleading that the as¬ 
sault was without provocation, authority, excuse, or 
justification. Where defense of the person or prop¬ 
erty is set up, defendant assumes the burden of 
proving that in such defense no more force was 


used than was necessary.^® Where freedom from 
fault is considered an element of the plea of self- 
defense, the party setting up this defense has the bur¬ 
den of proving the same.^^ xhe burden of going for¬ 
ward, however, may be shifted to the other by es¬ 
tablishment, prima facie, of the defense.^3 
Under the plea of son assault demesne in excuse, 
with the general replication de injuria, etc., the bur¬ 
den of proof is also on defendant to show that plain¬ 
tiff actually committed the first assault, and also 
that that which was done on his own part was in the 
necessary defense of his person,and the fact that 
a plea of not guilty is also filed does not, it seems, 
change the situation in this respect.^ 

Where defendant has pleaded moderate castigavit 


battery may plead justification in 
doing* act authorized by law, and ob¬ 
tains all privileges of party holding 
a,fRrmative of issue.—Clay v. Brown, 
142 S.B. 911, 38 Ga.App. 157. 

^Sufficiency of plea to shift burden 
A plea justifying striking of plain¬ 
tiff with open hand does not shift 
burden of proof under a complaint 
alleging striking with full force.— 
€lay V. Brown, 142 S.B. 911, 38 Ga. 
App. 157. 

Assault by police officer 

(1) It has been held that in an ac¬ 
tion against a police officer for mali¬ 
cious shooting, after plaintiff has 
established a prima facie case of as¬ 
sault, the officer has the burden of 
sustaining his allegations that the 
shooting was justifiable.—Bourne v. 
Eichardson, 113 S.B. 893, 133 Va, 441. 

(2) On the other hand, it has been 
held that since the use of violence 
by an officer in performance of his 
duty is presumed to be lawful, the 
burden Is on the one asserting it to 
prove its unlawfulness.—Modesett 

V. Emmons, (Tex.Com.App.) 292 S. 

W. 855, reversing (Civ.App.) 286 S. 
W. 276. 

Court casLUOt presume defendant 
making assault knew plaintiff had a 
bad character for turbulence, etc., 

where defendant did not know plain¬ 
tiff.—Cain V. Skillin, 121 So. 521, 219 
Ala. 228, 64 A.L.R. 1022. 

90. U.S.—Stevens v. Lloyd, (D.C.) 

23 F.Cas.No.13,402, 1 Cranch C.C. 
124. 

Ill.—^Kehl V. Burgener, 157 Ill.App. 
468—Wells V. Englehart, 118 Ill. 
App. 217. 

91. Anders v. Clover, 165 N.W. 640, 
198 Mich. 763—5 C.J. p 664 note 
48. 

92. Cassidy v. Cady, 97 N.T.S. 1046, 

49 Misc. 478, 479. 

93. Cal.—^Bethurum v. Krumm, 292 
P. 287, .109 CaLApp. 5—Marks v. 


Reissinger, 169 P. 243, 35 Cal.App. 
44. 

Ill.—^Hale V. Harms, 257 Ill.App. 388. 
Ky.—Mann v. Watson, 283 S.W. 1052, 
214 Ky. 729. 

Mass.—Gillespie v. Bopp, 114 N.E. 

731, 225 Mass. 534. 

Miss.—Western Union Telegraph Co. 

v. Stacy, 139 So. 604, 162 Miss. 286. 
N.H.—^Fortier v. Stone, 107 A. 342, 
79 N.H. 235. 

N.D.—^Powell V. Meiers, 209 N.W. 
547, 54 N.D. 336. 

Tex.—Cameron Compress Co. v. Ku- 
becka, (Civ.App.) 283 S.W. 285. 

5 C.J. p 664 note 50. 

Injury to one not assailant 
Railroad conductor, who in self- 
defense shoots and injures a pas¬ 
senger other than his assailant, 
stands in same position as if he had 
shot assailant, and has burden of 
showing that he acted in self-defense 
and was justified.—^Hewitt v. Atlan¬ 
tic Coast Line R. Co., 127 S.B. 718, 
131 S.C. 426. 

94. Storma v. Wippich, 174 N.W. 
480, 170 Wis. 188. 

95. Iowa.—^Phelps v. Chicago, etc., 
Co., 143 N.W. 853, 162 Iowa 123. 

Kan.—Busalt v. Doidge, 136 P. 904, 
91 Kan. 37. 

5 C,J. p 664 note 51. 

96. Ill.—^Hale V. Harms, 257 Ill.App. 
388. 

N.D.—Powell V. Meiers, 209 N.W. 

547, 54 N.D, 336. 

5 C.J. p 664 note 52. 

Ejection of trespasser 
Where a breach of the peace re¬ 
sulting in an assault follows the 
ejection of a trespasser, the one in¬ 
voking the defense of his possession 
of the premises has the burden of 
showing that he used no more force 
than was reasonably necessary.— 
Hart V. Jones, 70 So. 206, 14 Ala,App. 
327, certiorari denied Ex parte Belle¬ 
vue Highlands Co., (Ala.) 70 So. 
1012. 

Apparently contra 

(1) In action for assault and bat¬ 
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tery and false imprisonment by dep¬ 
uty constable in defending posses¬ 
sion of mortgaged wheat taken by 
him under mortgage, on condition 
broken, it was incumbent on plain¬ 
tiff to show that he used more force 
than necessary.—Fulton Inv. Co. v. 
Fraser, 230 P. 600, 76 Colo. 125. 

(2) If plaintiff’s evidence shows 
that he started the affray, it was in¬ 
cumbent upon him to show by a pre¬ 
ponderance of the evidence that de¬ 
fendant in repelling said assault em¬ 
ployed more force than was neces¬ 
sary.—^Anders v. Clover, 165 N.W. 
640, 198 Mich. 763. 

(3) Where defendant admitted us¬ 
ing force in self-defense, burden is 
properly placed on plaintiff to show 
that more force than was reason¬ 
ably necessary was used in such de¬ 
fense.—Metzinger v. Perry, 221 N.W. 
418, 197 Wis. 16. 

97. Ala.—^Riley v. Denegre, 77 So. 
335, 201 Ala. 41. 

Mo.—^Atchison v. Procise, (App.) 24 
S.W. (2d) 187. 

98. Riley v. Denegre, 77 So. 335, 201 
Ala. 41—5 C.J. p 664 note 53. 

Prima facie proof 

Freedom from fault may be shown 
prima facie by proof of an imperi¬ 
ous necessity for defendant’s as¬ 
sault upon plaintiff; yet this shift¬ 
ing of the burden of going forward 
with the evidence does not change 
the general burden of proof which 
requires defendant to establish every 
element of his plea of Justification. 
—Riley v. Denegre, 77 So. 335, 201 
Ala. 41. 

Ultimate burden is not affected or 
changed by the shifting of the bur¬ 
den of going forward.—^Riley v. 
Denegre, 77 So. 335, 201 Ala. 41. 

99. McQuiggan v. Ladd, 64 A. 503, 
79 Vt 90. 14 L.R.A.(N.S,) 689—5 
C.J. p 665 note 54. 

1. Wells V. Englehart, 118 Ill.App. 
217. 
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and plaintiff replies de injuria, the burden of proof 
is on defendant^ 

§ 39. Admissibility of Evidence 

Generally, evidence having legitimate tendency to 
prove or disprove allegations in issue is admissible. Lia> 
bliity of defendant may be shown by circumstantial evi¬ 
dence. Evidence which is irrelevant, or with some ex¬ 
ception evidence which is collateral to the issue. Is in¬ 
admissible. 


The rules governing the admissibility of evidence 
in civil actions generally, apply in actions for assault 
or assault and battery. Accordingly, and subject to 
these rules, it is ordinarily proper to admit in evi¬ 
dence matter calculated to throw light on the situa¬ 
tion and having a legitimate tendency to prove or 
disprove the allegations in issue, such as the induce¬ 
ment to the acts, declarations, or conduct of either 
party leading up to the assault or forming a part 
thereof.3 Circumstantial evidence is admissible to 


2. Swigart v. Ballou, 106 IlLApp. 
226—5 C.J. p 665 note 56. 

3. Ala.—^Moore v. Welden, 143 So. 
831, 225 Ala. 458. 

Ga.—Georgia Land Co. v. Davis, 111 
S.B. 219, 28 Ga.App. 398. 

Kan.—^Musick v. Enos, 148 P. 624, 
95 Kan. 397. 

Ky.—^Pollard v. Vandivir, 26 S.W. 

(2d) 495, 233 Ky. 565. 

Minn.—^Lambrecht v. Schreyer, 152 
N.W. 645, 129 Minn. 271, L,R.A. 
1915B 1812. 

Wis.—^Ulrich v. Schwartz, 225 N.W. 

195, 199 Wis. 24, 63 A.L.R. 886. 

5 C.X p 665 note 58. 

Circnmstauces of assault 

(1) It is always permissible to 
show the circumstances under which 
the alleged assault was committed. 
—^Bond V. Williams, 214 S.W. 202, 
279 Mo. 215. 

(2) In an action against a sew¬ 
ing machine company and its sales¬ 
man for assault in an attempt to re¬ 
possess the sewing machine, admis¬ 
sion of evidence of failure of sales¬ 
man to return the amount paid by 
plaintiff is not error, such evidence 
being admissible as part of the 
salesman’s alleged conduct toward 
plaintiff.—Spangler-Bowers v. Ben¬ 
ton, 83 S.W.(2d) 170, 229 Mo.App. 
919. 

Age and relative size of actors 
may be shown.—^Birmingham R, etc., 
Co. V. Mullen, 35 So. 701, 138 Ala. 
614—^Bogudski v. Backes, 76 A. 540, 
83 Conn. 208. 

Conversation in hearing of defendant 
In an action for injuries to step¬ 
father who was shot by his step¬ 
son, evidence of conversation be¬ 
tween the stepfather and wife oc¬ 
curring when the stepson was not 
in the room is properly admitted, 
where the stepson heard the conver¬ 
sation.—^Bartlett v. Vanover, 86 S.W. 
(2d) 1020, 260 Ky. 839. 

Defendant’s state of 2 nind 
Evidence as to defendant’s remarks 
at the time of the alleged assault 
showing his use of opprobious epi¬ 
thets toward plaintiff is admissible 
as suggestive of defendant’s state of 
mind at time of assault.—Ewing v. 
Hatcher, 154 N.W. 869, 175 Iowa 443. 

Drunkenness as reason for arrest 
(1) In an action against sheriff 


and deputy for assault and battery 
in accomplishing arrest of plaintiff 
for driving automobile while drunk, 
testimony of sheriffs wife that she 
received word at the jail that plain¬ 
tiff was drunk and might kill some 
one, and communicated statement to 
defendants, is admissible, the fact 
that the wife was source of informa¬ 
tion acted on being immaterial.— 
Edgin V. Talley, 276 S.W. 591, 169 
Ark. 662, 42 A.L.R. 1194. 

(2) In an action for injuries sus¬ 
tained by shot in leg received when 
Tennessee deputy sheriff and other 
officers attempted to arrest plaintiff 
and companions in North Carolina 
on charge of drunkenness and oper¬ 
ation of automobile on highway 
while drunk, testimony of plaintiff’s 
companions was admissible, as 
against contention that testimony of 
drunkenness misdemeanants should 
not be permitted to discredit that of 
officers who were sober and men of 
good character.—Jennings v. Riddle, 
<Tenn,App.) 95 S.W.(2d) 946. 

Occurrences before and after 

In an action against an officer for 
assault and battery in making an ar¬ 
rest the jury should determine the 
maxing of the assault and battery as 
well as its character from a con¬ 
sideration of the occurrences before 
and after the assault.—^Lentine v, 
McAvoy, 136 A, 76, 105 Conn. 528. 

Physical condition of defendant 

Refusal of defendant’s evidence 
that she was accustomed to have 
epileptic fits and manifestations of 
violence therein is erroneous.—Sau¬ 
ers V. Sack, 131 S.E. 98, 34 Ga.App. 
748. 

Prior bad feeling 

(1) Evidence to show prior bad 
feeling between the parties is com¬ 
petent and admissible.—Camerano v. 
Gimino, 242 IlLApp. 145. 

(2) Excluding cross-examination 
testimony of assaulted plaintiff re¬ 
garding telephone conversation show¬ 
ing that plaintiff came to stockhold¬ 
ers’ committee offices, anticipating 
trouble, is error; the assault having 
grown out of friction between the 
committeemen.—Loeh v. Elimmerle, 

9 P.(2d) 199, 215 Cal. 143. 

Proof of mutual combat 

Where petition, in an action for 
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damages for assault and battery, al¬ 
leged an assault by defendant, and 
the answer alleged an assault by 
plaintiff, and each party introduced 
evidence to support his contention, 
competent evidence could not he ex¬ 
cluded, although tending to prove a 
mutual combat.—McCulloch v. Good¬ 
rich, 181 P. 566, 106 Kan. 1, 6 A.L. 
R. 386. 

Provocation 

(1) Evidence of plaintiff’s acts and 
purposes, in a matter which defend¬ 
ant has put forward as being the 
provocation for an assault and in 
mitigation of it, is relevant as ex¬ 
plaining the surrounding circum¬ 
stances.—^Welch V. Ware, 32 Mich. 
77. 

(2) In an action for assault and 
battery growing out of the whipping 
of defendant’s son by plaintiff at 
school for writing a vulgar note,, 
there was no error in refusing to ex¬ 
clude evidence as to the severity of 
the whipping or evidence showing 
that the boy had not written the vul¬ 
gar note in duestion.—^Endicott v. 
Robertson, 244 S.W. 947, 211 Mo.App. 
508. 

Tone of voice 

Where plaintiff sought to recover 
damages for the insults of the man¬ 
ager of defendant’s commissary 
store, the tone of voice in which the 
words were spoken was admissible; 
for whether the act amounted to as¬ 
sault, largely depended on the tone. 
—Republic Iron & Steel Co. v. Self, 
68 So. 328, 192 Ala. 403, L.R.A1915F' 
616. 

Use of vile or opprobrious words 

(1) Testimony of the opprobrious, 
words as used by the parties was. 
admissible to explain the character 
of the assault, as a part of the res 
gestae, or as the basis for inference 
whether the assault was committed, 
in the line of the agent’s authority 
in the prosecution of the master’s- 
business.-Metropolitan Life Ins. 
Co. V. Carter, 102 So. 130, 212 Ala. 
212 . 

(2) In am action for wrongful tak¬ 
ing of cattle, in which there was- 
evidence that plaintiff was left In, 
possession of defendant’s cattle, that 
defendant forcibly and with violence^ 
took cattle from plaintiff, that dur-- 
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show the liability of defendant.^ 

However, evidence that is irrelevant or so remote 
as to have no bearing on the question at issue,^ such 


§ 39 

as collateral facts and transactions,® is inadmissible, 
although where a common plan is shown,^ or, some¬ 
times, where intent, malice, or motive is in issue (in- 


Ing the taking defendant, in response 
to an appeal by plaintiff’s wife not 
to kill her husband, called her a vile 
name, the wife’s testimony as to 
what defendant said to her is admis¬ 
sible on question of assault on 
plaintife.—Rohr v. Riedel, 210 P. 644, 
112 Kan. 130. 

Weapon used may be introduced 
in evidence.—^Von Reeden v. Evans, 
52 Ill.App. 209—5 C.J. p 666 note 62. 
Sffect failure to plead justification 
The admission of evidence of the 
conduct of the parties, at and short¬ 
ly before the assault is not errone¬ 
ous, although proof of justification 
is inadmissible because not special¬ 
ly pleaded, especially where plaintiff 
contended that defendant had con¬ 
spired to commit the assault.—^Tes- 
ka V. Swendrzynski, 113 N.W. 959, 
133 Wis. 475. 

4. Pokriefka v. Mackurat, 51 N.W. 
1059, 91 Mich. 399—5 C.J. P 665 
note 57. 

5. Ala.—^Powell v. West, 94 So. 475, 
208 Ala. 388. 

Mich.—^Ellsworth v. Massacar, 184 
N.W. 408, 215 Mich. 511—Gungrich 
V. Anderson, 155 N.W. 379, 189 
Mich. 144. 

Tex.—^Haverbekken v. Johnson, (Civ. 
App.) 228 S.W. 256—Walker v. 
Kellar, (Civ.App.) 218 S.W. 792. 
Wis.—Ogodziski v. Gara, 181 N.W. 

227, 173 Wis. 371. 

6 C.J. p 666 note 63. 

Acts and gestures of defendant 
Evidence that at the time of the 
assault defendant put his hand in 
his hip pocket is admissible.—^Ewing 
Hatcher, 154 N.W. 869, 175 Iowa 
443. 

Age and number of persons in plain¬ 
tiff’s family 

In an action for Injuries resulting 
from alleged assault and battery, 
proof as to the number of persons 
in plaintiff’s family and the ages of 
his children is irrelevant.—^Bascom 
V. Hoffman, 203 N.W. 273, 199 Iowa 
941. 

Appeals to stop fight 

Testimony of defendant restaurant 
proprietor’s witness that during the 
difficulty its manager was backing 
away from plaintiff, and that a 
woman who was present ran to 
plaintiff and begged him to stop 
fighting the manager, telling him 
that it was a shame for him to fight 
a man so much under his size, was 
objectionable as Immaterial.—Fred 
Harvey, Inc., v. Comegys, (Tex.Civ. 
App.) 233 S.W. 601. 

^Defendant without other protection 
than weapon 

Evidence that defendant had rub-, 


ber hose in his saloon because he 
had no protection, and thought he 
had a right to protect his place, is 
properly stricken, since lack of other 
protection would not justify defend¬ 
ant taking law into his own hands.— 
Marks v. Reissinger, 169 P. 243, 35 
CaLApp. 44. 

Delicate condition of agent’s wife 
In an action against a restaurant 
proprietor for injuries to plaintiff in 
a fight with the manager of the res¬ 
taurant, the trial court properly ex¬ 
cluded the testimony offered by de¬ 
fendant restaurant proprietor to the 
effect that the wife of its manager, 
who was in the office with her hus¬ 
band when the controversy began, 
was in a delicate condition.—^Fred 
Harvey, Inc., v. Comegys, (Tex.Civ. 
App.) 233 S.W. 601. 

Ziosralty during war 
In an action for damages for as¬ 
sault between two brothers, evidence 
as to defendant’s loyalty during the 
war was properly rejected, as hav¬ 
ing no bearing on the case.—^Tork v. 
York, 179 N.W. 212, 146 Minn. 442. 

Prior circumstances 
In action against a railroad com¬ 
pany for assault and battery, evi¬ 
dence to show circumstances prior 
to the night plaintiff was on train, 
such as that conductor had been or¬ 
dered to obtain aid to control gam¬ 
bling on train, was properly exclud¬ 
ed; no claim being made that plain¬ 
tiff was on the train prior to the 
night of the controversy.—^Baltimore 
& O. R. Co, V. Applegate, 149 N.E. 
651, 84 Ind.App. 192, rehearing de¬ 
nied 150 N.E. 794. 

Prior difficulties 

Testimony as to details of prior 
difficulty between defendant and his 
divorced wife’s male guest, during 
altercation with whom defendant as¬ 
saulted another guest, is immaterial 
on issue whether defendant first as¬ 
saulted the latter.—^Mann v. Watson, 
283 S.W. 1052, 214 Ky. 729. 

Remarks of third party 
In defendant’s cross action for as¬ 
sault and battery, evidence that 
plaintiff’s brother urged plaintiff bo 
kick defendant is incompetent, and is 
not admissible within the rule per¬ 
mitting a statement of a third party 
to the suit which calls for a reply 
by such party and to which he fails 
to reply, to be admitted in evidence. 
—^Baird v. Bureman, 26 P.(2d) 272, 
138 Kan. 381. 

Secret instructions to employee 
Testimony of defendant’s store 
manager concerning instructions not 
to sell pattern book, which he jerked 
from plaintiff after she purchased it, 
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is properly excluded.—S. H. Kress & 
Co. V. Brashier, (Tex.Civ.App.) 60 

5. W. (2d) 922. 

Subsequent acts 

Defendant’s offer to show that 
after the trouble he applied to a po¬ 
lice officer for protection is properly 
rejected, it having no tendency to 
prove extent of defendant’s fear at 
the time of the assault.—Standish v. 
Newton, 152 A. 41, 103 Vt. 85. 

Value of stolen property 
Evidence of defendant’s valuation 
of his property is inadmissible in an 
action for assault in connection with 
a charge of theft.—^De Phillips v. 
Neslin, 283 P. 691, 155 Wash. 147. 

6. Ala.—Powell v. West, 94 So. 475, 
208 Ala. 388. 

Vt.—Wittig V. Burnap, 132 A, 39, 99 
Vt. 340. 

5 C.J. p 667 note 64. 

Other suits 

(1) Evidence in an assault and 
battery action, showing that defend¬ 
ant’s husband had brought suit for 
alienating her affections, was not 
competent to establish intimacy be¬ 
tween defendant and party sued by 
husband.—Thomas v. Deaton, 281 S. 
W. 804, 213 Ky. 623. 

(2) Whether plaintiff had a suit 
pending against another for automo¬ 
bile injuries is clearly irrelevant, 
and properly excluded in an action 
for assault and battery.—^Powell v. 
West, 94 So. 475, 208 Ala. 388. 
Previous difficulties 

In an action for damages by as¬ 
sault with pistol, cross-examination 
of defendant in an attempt to show 
that he had had trouble with other 
tenants than plaintiff was not com¬ 
petent.—Hansen v. Boots, 168 N.W. 
798, 41 S.D. 96—6 C.J. p 667 note 
64 [d]. 

Prior violations of ordinances 
In an action for assault and bat¬ 
tery by applicant for a bus license 
against mayor and marshal, evidence 
of former violation of ordinance by 
applicant in running busses through 
city was inadmissible.—Schultz v. 
Enlow, 205 N.W. 972, 201 Iowa 1083. 

Relevancy not shown 
In an action for assault and bat¬ 
tery, based on an unnatural sexual 
act alleged to have been committed 
by force, evidence tending to show 
how plaintiff became on friendly 
terms with defendant, is properly 
excluded, where no attempt was 
made to show how offered conversa¬ 
tion related to any fact in issue.— 
Wittig v. Burnap, 132 A. 39, 99 Vt 
340. 

7. Vt—Dubois V. Roby, 80 A. 150, 
84 Vt 465. 
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fra § 40 c), or where there is a conflict in the tes¬ 
timony of witnesses relevant to the issue,^ such facts 
and transactions may be considered. 

The judgment or opinion of a witness as to an 
ultimate fact in issue is, however, not admissible.^ 

In an action for indecent assault the competency 
of evidence as to complaints made by the female im¬ 
mediately after the assault, or as to her condition 
and personal appearance, is governed by the same 
rules as obtain in criminal prosecutions for the same 
offense.10 Thus plaintiff’s failure to make an out¬ 
cry at the time is not conclusive against her,ii but 
evidence of whether or not plaintiff complained to 
persons to whom she might be expected to complain 
within a reasonable time under the circumstances 
may be admitted either for or against her.^2 in such 
an action, however, plaintiff need not be corroborat¬ 
ed as in a criminal action.^S 

Evidence of plaintiff’s conduct toward defend¬ 
ant, as bearing upon the intrinsic probability of the 
truth or falsity of the charges alleged,even if col¬ 
lateral, in a case where there is a sharp conflict in 
the testimony of witnesses, relevant to the issue,i® 
as well as evidence of unchaste language and solicita¬ 
tions by defendant to plaintiff prior to the attempt 
complained of, has been held to be admissible against 
defendant.1® Likewise defendant’s prior similar con¬ 
duct or assault upon plaintiff,or even upon oth¬ 


ers,is admissible against him for certain purposes. 

Where a joint action is severed, all the fact oc¬ 
curring at the time of the assault and battery may 
go to the jury at the trial of either of the actions.!^ 

g 40. — To Show Cause of Action 

a. Proof of assault 

b. Defendant’s participation 

c. Motive, malice, and intent 

d. Excessive force 

e. Resulting injury 

a. Proof of Assault 

To prove assault evidence of other assaults by de¬ 
fendant is inadmissible. 

Evidence of other assaults committed by defend¬ 
ant is not admissible to establish the assault in ques- 
tion,20 although it may be admissible to show a com¬ 
mon purpose^i or to establish malice (infra § 40 c). 

b. Defendant’s Participation 

Evidence to connect the defendant with violence 
committed by another is admissible. 

Evidence of acts of violence or of aid or encour¬ 
agement, or of declarations to one assailant by an¬ 
other person, is admissible in evidence where cir¬ 
cumstances exist which tend to show that such other 
person was cooperating in the assault,^^ although the 


Wis.—^Rhinehart v. Whitehead, 24 N. 

W. 401, 64 Wis. 42. 

5 C.J. p 668 note 65. 

8. Patzwald v. Patrick, 248 N.W. 
43, 188 Minn. 557. 

9. Degree of force nsed 

In an action for an assault, the 
question asked defendant whether he 
used any more force than was nec¬ 
essary and his answer that he did 
not were objectionable as on a ques¬ 
tion which it was the duty of the 
jury to answer.—Hubbard v. Louis¬ 
ville, H. & St. L. Ry. Co., 108 S.W. 
331, 32 Ky. 1337. 

Opinion evidence as invading prov¬ 
ince of jury see Evidence § 446 
[22 C.J. p 502 note 8]. 

10. Ky.—Collins v. Wilson, 39 S.W. 
33, 18 Ky.L. 1049. 

Minn.—Gardner v. Kellogg, 23 Minn. 
463. 

5 C.J. p 668 note 70. 

11. Minn.—^Witzka v. Moudry, 85 N. 
W. 911, 83 Minn. 78. 

R.I.—^Eaton v. Thrift, 69 A. 764. 

6 C.J. p 668 note 71. 

12. Nickolay v. Orr, 172 N.W. 222, 
142 Minn. 346, 6 A.L.R. 1048. 

Instruction proper 
In action for indecent assault, an 
instruction, that whether plaintiff 


complained to her husband and 
others to whom she might be expect¬ 
ed to complain within a reasonable 
time under the circumstances might 
be considered as bearing on truth of 
her story, was proper.—^Nickolay v. 
Orr, 172 N.W. 222, 142 Minn. 346, 6 
A.L.R. 1048. 

13. Rogers v. Winch, 41 N.W. 214, 
76 Iowa 546. 

14. Schuek v. Hagar, 24 Minn. 339. 

15. Patzwald v. Patrick, 248 N.W. 
43, 188 Minn. 557. 

Discretion of court 

In an action for damages for las¬ 
civious assault, testimony showing 
defendant, after assault, came to 
plaintiff’s home on farm, and that 
plaintiff and others locked house, is 
admissible in the discretion of the 
court, where the testimony was 
sharply conflicting.—^Patzwald v. 
Patrick, 248 N.W. 43, 188 Minn. 557. 

le. Mawich v. Elsey, 8 N.W. 687, 10 
N.W. 57, 47 Mich. 10—5 C.J. p 668 
note 74. 

17. Mawich v. Elsey, supra—5 C.J. 
p 668 note 75. 

18. Mich.—^Fay v. Swan, 7 N.W. 215, 
44 Mich. 544. 
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Vt.—^Parker v. Couture, 21 A. 1102, 
63 Vt. 449. 

5 C.J. p 668 notes 76, 77. 

19. Barney v. Gray, 5 Harr. & J. 
(Md.) 436. 

20. Towler v. Stone, (Tex.Civ.App.) 
37 S.W.(2d) 827—5 C.J. p 668 note 
67. 

21. Sodusky v. McGee, 5 J.J.Marsh.. 
(Ky.) 621—5 C.J. p 668 note 68. 

22. Strout V. Packard, 76 Me. 148, 
49 Am.R. 601—5 C.J, p 669 note' 
95. 

Express direction to make assault 
It is not incumbent upon plaintiff' 
to show that either of defendants 
expressly directed the other to make 
the assault, or that they struck him 
at the same moment of time, or that 
one struck him after the other.— 
Reizenstein v. Clark, 73 N.W. 588, 
104 Iowa 287. 

The testimony of other persons in¬ 
jured, tending to show defendant’^ 
complicity in the assault on them, 
is admissible on behalf of plaintiff. 
—Cox V. Crumley, 5 Lea (Tenn.) 529. 

Evidence of acts tending to show 
a conspiracy is to be limited in ite. 
application to those defendants - 
against whom such acts are proved. 
—Strout V. Packard, 76 Me. 148, 49* 
Am.R. 601. 
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person alleged to have committed the violence is not 
a party to the action,^3 or where defendants having 
•separate trials were engaged in the common purpose 
of an illegal act;24 and where it appears that plain¬ 
tiff had confederated with others in making the as¬ 
sault, evidence of his participation in previous threats 
and attacks is admissible.25 When plaintiff’s testi¬ 
mony has a tendency to connect one defendant with 
an assault committed by the other, it is error to re¬ 
fuse to permit him to explain the apparent incrimi¬ 
nating circumstances.26 

c. Motive, Malice, and Intent 

When motive, malice, or intent is In issue or is oth¬ 
erwise materiai to the case, evidence thereof is admlssi- 
*ble, collateral facts or transactions being proper in some 
instances for this purpose. 

Where it is material to show the motive of the as¬ 
sailant, or the existence of malice or ill will on his 
part, in order to enhance the damages or for any oth¬ 
er lawful purpose, prior occurrences and both his 
prior and subsequent declarations, acts, and conduct, 


as well as those which accompany the act are legiti¬ 
mate evidence for that purpose.^7 On such issue 
matter which would otherwise be inadmissible as 
a collateral fact or transaction is sometimes prop¬ 
erly admitted.28 On the other hand, if the motives 
and intentions of defendant are immaterial to the 
issues involved no evidence thereof can be admit- 
ted.^^ In any event, it has been held that in the ad¬ 
mission or rejection of evidence having to do with 
motive, something must be left to the discretion of 
the trial court.^® 

It has been held that evidence of defendant’s inten¬ 
tion or preparation to commit an assault subsequently 
committed by him, such as a general threat that he 
was going to assault some one at some future time, 
is admissible against him as indicative of a general 
malicious intent,^^ but that evidence of defendant’s 
acts and conduct subsequent to the battery is ad¬ 
missible only where he attempts to show that he was 
not actuated by malice or ill will.^2 Where evi¬ 
dence has been introduced by plaintiff to show malice. 


23. Miller v. Sweitzer, 22 Mich. 391. 

24. Williams v. Townsend, 15 Kan. 
563. 

25. Tyson V. Booth, 100 Mass. 258. 

26. Prindle v. Glover, 4 Conn. 266. 

27. Kan.—Musick v. Enos, 148 P. 
624, 95 Kan. 397. 

Md.—Maxa v. Neidlein, 163 A. 202, 
163 Md. 366. 

Mo.—Jesse v. Kenney, 229 S.W. 219, 
207 Mo.App. 640. 

5 C.J. p 669 note 2. 

Ability ’to use weapon 

Testimony of previous declaration 
by defendant that he could make a 
nice, round hole in a man’s head 
with a plumb bob which he used in 
assaulting plaintiff is admissible to 
show his consciousness of the effi¬ 
ciency of the weapon and his animus 
in its use.—^Riley v. Benegre, 77 So. 
335, 201 Ala. 41. 

Aggressive attitude 

Evidence that, when plaintiff told 
defendant’s parents about finding 
plaintiff’s wife and defendant togeth¬ 
er and subsequent assault, defend¬ 
ant told plaintiff to get out or de¬ 
fendant would black plaintiff’s other 
eye, is admissible to show defend¬ 
ant’s attitude had been aggressive.— 
Maxa V. Neidlein, 163 A. 202, 163 Md, 
366. 

Common purpose 

Evidence of a statement of co¬ 
defendant that he would pay defend¬ 
ant’s fine if he would help lick plain¬ 
tiff is admissible, as showing com¬ 
mon purpose.—Poster v. Krause, 153 
N.W. 1066. 187 Mich. 630. 

HI -will against both plaintiff and 
his brother was allowed to be shown. 


—^Ulmer v. Seelman, 123 N.W. 1124, 
159 Mich. 253. 

Improper advances 
In an action by former employee 
against hotel company for forcible 
ejectment, evidence that defendant's 
manager had made improper ad¬ 
vances to plaintiff is admissible to 
show motive and malice.—Baker Co. 
V. Turpin, (Tex.Civ.App.) 63 S.W. 
(2d) 154. 

Improper relations with plaintiff’s 
wife 

In an action for damages for as¬ 
sault and battery, it could not be 
said that defendant’s previous con¬ 
duct with plaintiff’s wife and sister 
had no effect upon defendant’s state 
of mind or conduct at the time of 
the encounter, or that the admission 
of the evidence of such previous con¬ 
duct was error.—^Wagman v. Knorr, 
195 P. 1034, 69 Colo. 468—5 C.J. p 
669 note 2 [d]. 

Kalice toward plaintiff’s husband 
has been held inadmissible to prove 
malice toward plaintiff.—Quigley v. 
Turner, 22 N.E. 586, 150 Mass. 108. 

Prior meeting of parties 

In an action for malicious battery 
with intent to oppress, evidence that 
plaintiff had previously called on de¬ 
fendant for payment of plowing 
done, that defendant refused to pay 
for work he had not seen, and that 
after acrimonious discussion de¬ 
fendant promised to meet plaintiff 
and inspect the work, is admissible 
to show defendant’s attitude toward 
plaintiff.—Baker v. Peck, 36 P.(2d) 
404, 1 Cal.App.(2d) 231. 

Reason for defendant’s anger 
In an action for damages for as- 
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sault by officer arresting plaintiff, 
evidence that plaintiff had testified 
against defendant’s brother two 
months prior was admissible as 
throwing light on motive of alleged 
assault other than that testified to 
by defendant.—^Davidson v. Allam, 
130 S.E. 245, 143 Va. ^67. 

Actual damages 

Evidence of defendant’s malice and 
oppression is admissible to prove 
actual damages for the assault.— 
Lorenz v. Hunt, 264 P. 336, 89 Cal. 
App. 6. 

28. Lander v. Seaver, 32 Vt 114, 76 
Am.D. 156—5 C.J. p 668 note 66. 

Use of same instrument in other 
schools 

That the same instrument of pun¬ 
ishment as that resorted to by the 
teacher in the particular case is used 
in other schools in the vicinity may 
be shown by the teacher upon the 
question as to whether he acted ma¬ 
liciously in the punishment of a 
scholar.—^Lander v. Seaver, 32 Vt. 
114, 76 Am.D. 156. 

29. S. H. Kress & Co. v. Brashier, 
(Tex.Civ.App.) 50 S.W. (2d) 922— 
5 C.J. p 670 note 5. 

30. Wagman v. Knorr, 195 P. 1034, 
69 Colo. 468. 

3L Laveck v. Bonnes, 185 N.W. 462, 
192 Iowa 736—5 C.J. p 670 note 6. 

32. Bourne v. Richardson, 113 S.E. 
893, 133 Va. 441—5 C.J. p 670 note 
7. 

Arrest by defendant after assault 
In an action against a police of¬ 
ficer for unlawful and malicious 
shooting, in which there was evi¬ 
dence to support the allegation that 
defendant unlawfully and malicious- 
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intent or motive of defendant, in answer or explana¬ 
tion thereof defendant may introduce evidence or 
himself testify as to his motive, purpose, and intent, 
and as to his opinion with relation to plaintiff’s de- 
sign.S4 

Failure to commit a battery when the ability ex¬ 
ists cannot per se justify the jury in finding that 
there was no intent to do injury, where all the out¬ 
ward features of an assault are shown.35 

Intoxication. Where the intent with which the 
assault was committed is a material element, the 
intoxication of defendant may be shown to nega¬ 
tive an intent^® So also defendant’s intoxication 
may be shown for the purpose of increasing the prob¬ 
ability that he committed the assault.^7 

Nature, extent, and character of injuries sustained 
may be considered as indicative of the intent with 
which the assault was made.38 

Previous threats or assaults made by defendant 
are admissible on the issue of motive, malice, or in¬ 
tent,^ 9 provided they are made at some time not too 
remote from the main transaction,^® this being true 
especially where the previous acts may be considered 
part of the same system or purpose.”^! It has been 
held, however, that prior threats, even if remote, are 


admissible on the issue of malice or intent, the lapse 
of time going to the weight of the testimony, not its 
admissibility.^^ Xo be admissible in evidence the 
prior threats need not have been directed wholly 
against the person assaulted, it being sufficient if they 
were of such a general nature as to include such per¬ 
son within their scope.43 

Subsequent conduct or acts of others, which are 
not a continuation or a part of the original tres¬ 
pass by defendant, cannot be introduced to show 
malice on his part, where he was not present, aid¬ 
ing or abetting the stranger.^^ 

d. Excessive Force 

Evidence on the reasonableness or excessiveness of 
the force used is admissible when such fact is in issue. 

Where the reasonableness of the force employed 
by defendant is in issue, plaintiff may introduce evi¬ 
dence to show that it was excessive,^^ and defendant 
may introduce evidence in rebuttal but the opin¬ 
ion of a witness is not admissible for this purpose; he 
must state the facts from which the jury may draw 
their own conclusions.^*^ 

Punishment of pupil. Upon the question of 
whether the punishment of a pupil by his master 
was excessive, evidence may not be given that the 


ly shot plaintiff. It was proper upon 
the question of animus to allow 
proof that defendant, after shooting 
plaintiff while trying to arrest him, 
further pursued him and caused his 
arrest.—^Bourne v, Richardson, 113 
S.E. 893, 133 Va. 441. 

33. Noonan v. Luther, 99 N.E. 178, 
206 N.T. 105, 41 L.R.A.(N.S,) 761, 
Ann.Cas.l914A 1038—Gage v. Bew- 
ley, 160 N.T.S. 1111, affirmed 160 
N.Y.S. 1131, 175 App.Div. 914, re- 
argument denied 162 N.T.S. 1120, 
176 App.Div. 949—5 C.J. p 670 note 
8 . 

Rebuttal of plaintiff’s evidened 
Where plaintiff claimed that de¬ 
fendant stepped upon a table to more 
effectively assault him, evidence that 
it was customary to walk across the 
table as a short cut to an exit is 
admissible as explaining or charac¬ 
terizing defendant’s act.—^Russ v. 
Good, 97 A. 987, 90 Vt. 236. 

Evidence of good faith 
In an action for assault and bat¬ 
tery alleged as occurring on land 
claimed by plaintiff as his father’s 
and by defendants as belonging to 
the county, permitting testimony 
that defendant was a road overseer 
and acting under the direction of the 
county commissioner was not er¬ 
ror.—^Haverbekken v. Johnson, (Tex. 
Civ.App.) 248 S.W. 102. 

34. Plank V. Grimm, 22 N.W. 470, 62 
Wis. 251. 


35. Handy v. Johnson, 6 Md. 450. 

36. Castner v. Sliker, 33 N.J.Law 
507. 

Previous sober habits inadmissible in 
rebuttal 

Where defendant claimed that 
plaintiff was drunk at the time of the 
alleged assault and did not know 
what took place so as to be able to 
testify, it was held that plaintiff 
could not show good habits of so¬ 
briety for the purpose of proving 
that he was not drunk at the time of 
the assault.—^McCarty v. Leary, 118 
Mass. 509. 

37. Bagley v. Mason, 37 A, 287, 69 
Vt. 175. 

38. D.C.—^Hubbard v. Perlie, 25 App. 
D.C. 477. 

Mass.—Monize v. Begaso, 76 N.E. 
460, 190 Mass. 87. 

Bvidence that a battery was ex¬ 
cessive tends to show that the as¬ 
sault was malicious.—^Reddin v. 
Gates, 2 N.W. 1079, 52 Iowa 210. 

33. Iowa.—^Laveck v. Bonnes, 185 N. 

W. 462, 192 Iowa 736—McKenney 
I V. Davis, 178 N.W. 330, 189 Iowa 
i 858. 

Tex.—Towler v. Stone, (Civ.App.) 37 
S.W.(2d) 827. 

5 C.J. p 668 note 69, p 670 note 12. 

lascivious assaults 
In a damage action for two as¬ 
saults upon a female plaintiff, evi¬ 
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dence of another and intermediate 
lascivious assault was admissible as 
bearing on defendant’s purpose in 
making the last assault.—^McKenney 
V. Davis, 178 N.W. 330, 189 Iowa 
358. 

On issue of exemplary damages 
Evidence that defendant committed 
a similar assault with a gun shortly 
before the assault on plaintiff was 
admissible to show system and will¬ 
ful intent on issue of exemplary 
damages.—^Towler v. Stone, (Tex.Civ. 
App.) 37 S.W.(2d) 827. 

40. Laveck v. Bonnes, 185 N.W. 462, 
192 Iowa 736—5 C.J. p 670 note 13. 

41. Towler v. Stone, (Tex.Civ.App.) 
37 S.W.(2d) 827. 

42. Lambrecht v. Schreyer, 152 N. 
W. 645, 129 Minn. 271, L.R.A1915E 
812. See Peterson v. Toner, 45 N. 
W. 346, 80 Mich. 350. 

43. Laveck v. Bonnes, 185 N.W. 462, 
192 Iowa 736—5 C.J. p 670 note 6. 

44. N.C.—Green v. Cawthorn, 15 N. 
C. 409. 

Or.—^Dornsife v. Ralston, 97 P. 713, 
106 P. 13, 55 Or. 254. 

45w McQuiggan v. Ladd, 64 A. 603, 
79 Vt. 90, 14 L.R.A.(N.S.) 689— 
5 C.J. p 671 note 17. 

48. Zimmerman v. Northern Pac. R. 

Co., 147 N.W. 1039, 157 Wis. 514. 

47. Zube V. Weber, 34 N.W. 264, 67 
Mich. 52. 
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ordinary management of the school by defendant 
was mild and moderate, but defendant may show 
that, in a former trial, no claim of excessive punish¬ 
ment was made.48 

e. Resulting Injury 

Competent evidence may be admitted on behalf of 
the parties as to the cause and nature of the injury sus¬ 
tained. 

Under the plea of son assault demesne, defend¬ 
ant may show that a particular injury was sustain¬ 
ed otherwise than by his own wrongful act;^^ but 
such testimony should be limited to a time proximate 
to the injury and, where defendant’s testimony 
shows, or tends to show, some other cause, plain¬ 
tiff may properly rebut it.5i 

Defendant may introduce testimony denying the 
injury or tending to show that the claim of injury 
made is a pretense ;52 but, to show that the alleged 
injury is not as serious as pretended, the evidence 
must be material on that issue.53 

§ 41. - Character and Financial Condition 

of Parties 

a. Character and reputation of parties 

b. Financial condition of parties 

a. Character and Reputation of Parties 

(1) In general 

(2) Of plaintiff 

(3) Of defendant 

(4) How shown 


(1) In General 

Ordinarily, evidence of the character of the parties 
is Inadmissible unless placed In Issue by the nature of 
the proceedings or the other party. 

As a general rule, in actions for assault or assault 
and battery, the character of the parties thereto is 
not in issue,54 and evidence with respect thereto 
is inadmissible either for or against a party, unless 
it is first attacked or supported by the adversary, or 
placed in issue by the nature of the proceeding it¬ 
self,^5 as where there is a dispute as to who was the 

aggressor.56 

To affect quantum of damages. The character 
and standing of the parties, however, may be per¬ 
tinent in determining the amount of exemplary dam¬ 
ages but are not an element of compensation.^^ 

(2) Of Plaintiff 

Evidence of plaintiff's reputation Is ordinarily Inad¬ 
missible, except where it Is properly in Issue, as where 
self-defense is interposed by way of justification. 

The character of the parties not being in issue, 
it is ordinarily held that evidence of plaintiffs repu¬ 
tation is inadmissible,^^ except for the purpose of 
discrediting him as a witness.^® This rule prohibits 
admission of evidence of plaintiffs reputation for 
turbulence or peacefulness,®^ and even prevents de¬ 
fendant from attacking plaintiff’s character or show¬ 
ing his reputation for turbulence or his propensity 
to commit or provoke a breach of the peace for the 
purpose of reducing or mitigating the damages.®^ 


48. Lander v. Seaver, 32 Vt 114, 76 
Am.D. 156—5 C.J. p 671 note 20. 
That in former trial no claim of 
excessive punishment was made is 
competent evidence against a charge 
in an action of trespass that the 
punishment was excessive.—Lander 
V. Seaver, 32 Vt. 114, 76 Am.D. 156. 

48. Rutledge v. Rowland, 49 So. 461, 
161 Ala. 114—5 C.J. p 671 note 22. 

50. Goracke v. Hintz, 14 N.W. 379, 
13 Neb. 390. 

51. Pokriefka v. Mackurat, 51 N.W. 
1059, 91 Mich. 399. 

52. Harris v. Harris, 100 So. 333, 
211 Ala. 222—5 C.J. p 671 note 25. 

Denial of injury 

The complaint having alleged that 
defendant did beat, bruise, etc., and 
defendant having answered a cross¬ 
question whether he had hurt plain¬ 
tiff, *T went on; I knew I had not 
hurt her,” the court improperly al¬ 
lowed the words ”1 knew I had not 
hurt her” to be stricken and refused 
to allow defendant's counsel to 
•question for the facts being within 
defendant's probable knowledge.— 
Harris v. Harris, 100 So. .333, 211 
Ala. 222. I 


53. Kaline v. Stover, 55 N.W. 346, 88 
Iowa 245—5 C.J. p 671 note 26. 

54. Nickolay v. Orr, 172 N.W. 222, 
142 Minn. 346, 6 AL.R. 1048—5 C. 
J. p 680 note 21. 

55. Del.—^Dingle v. Hickman, 119 A 
311, 2 W.W.Harr. 49. 

Ky.—^Leahman v. Broughton, 244 S. 
W. 403, 196 Ky. 146—Sipple v. 
Kehr, 197 S.W. 391, 176 Ky. 698. 
Mich.—^Bennett v. Kowenstrat, 234 N. 

W. 104, 253 Mich. 116. 

Mo.—^Davenport v. Lilvey, 178 S.W. 
168, 265 Mo. 543. 

Tex.—S. H. Kress & Co. v. Lindley, 
(CivApp.) 46 S.W.(2d) 379. 

5 C.J. p 680 note 21. 

To establish guilt or innocence.— 
Stiles V. Lile, 262 S.W. 18, 203 Ky. 
225. 

58, Stiles V. Lile, supra. 

Xiimited to such issue 
In an action for injuries to a step¬ 
father who was shot by his stepson, 
evidence offered by the stepfather to 
show his good reputation for peace 
and quietude and the stepson's bad 
reputation was competent only as 
bearing on the question as to who 
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[ was aggressor and should be limited 
to such issue.—^Bartlett v. Vanover, 
86 S.W.(2d) 1020, 260 Ky. 839. 

57, Leahman v. Broughton, 244 S. 
W. 403, 196 Ky. 146—5 C.J. p 680 
note 22. 

58. Hare v. Marsh, 21 N.W. 267, 61 
Wis. 435, 50 Am.R. 141. 

58. Mich.—^Bennett v. Kowenstrat, 
234 N.W. 104, 253 Mich. 116. 

Tex.—S. H. Kress & Co. v. Lindley, 
(Civ.App.) 46 S.W.(2d) 379—Pflu- 
ger V. Schoen, (Civ.App.) 221 S.W. 
1090, dismissed for want of juris¬ 
diction—^Lancaster v. Ussery, (Civ. 
App.) 250 S.W. 457. 

5 C.J. p 680 note 25. 

©0, Lowe V. Ring, 101 N.W. 381, 123 
Wis. 107. 

61. Del.—^Dingle v. Hickman, 119 A. 

311, 2 W.W.Harr. 49. 

Mich.—Bennett v. Kowenstrat, 234 
N.W. 104, 253 Mich. 116. 

Tex.—S. EL Kress & Co. v. Lindley, 
(Civ.App.) 46 S.W.(2d) 379—Lan¬ 
caster V. Ussery, (Civ.App.) 250 S. 
W. 457. 

5 C.J. p 680 note 27. 

82. Bennett v. Fleser, 196 N.W, 438, 
225 Mich. 224—5 C.J. p 681 note 28, 
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However, the rule barring evidence of plaintiffs 
reputation is not universal and is subject to excep¬ 
tions.® 3 Thus evidence to show the bad reputa¬ 
tion of plaintiff is admissible on the question of 
damages where made an issue in the case by the 
pleading claiming as an element of damage, injury to 
his reputation.Where justification is pleaded by 
way of self-defense, it is competent to show the 
character of plaintiff as being quarrelsome or turbu¬ 
lent,®® provided such fact has been brought to the 
knowledge of defendant prior to the assault,®® and 
this is so even though plaintiff has offered no evidence 
of his good character in that respect®*^ This prin¬ 
ciple applies where the defense is that force was used 
to resist an assault on one whom defendant has right 
to defend.®® 

Where the question of who was the aggressor is 
a disputed issue in the case, evidence of plaintiff^s 
character or reputation for turbulence is admissible,®® 


even though defendant did not have knowledge of 
such character before the assault.*^® 7 

As to chastity. There are decisions to the effect 
that, in an action for indecent assault, the reputa¬ 
tion of the female plaintiff for chastity cannot be 
called in question,^! or specific unchaste acts shown in 
mitigation,^® unless as one of the controverted issues, 
consent of plaintiff to the alleged indecent assault is 
brought into question.73 By the apparent weight of 
authority, however, if mental and moral outrage is 
relied on as a substantial ground of recovery, evi¬ 
dence tending to show plaintiff's want of chastity 
is pertinent to the issue,74 as bearing not only on the 
probability of an assault having been committed,75“ 
but also on the question of damages.^® 

In any event on plaintiff's intrusion into the case 
of evidence of her good reputation she opens the 
door to an attack thereon by defendant.77 


63. Keep v. Quallman, 32 N.W. 233, 
68 Wis. 451—State v. Nett, 7 N.W. 
344, 50 Wis. 524—5 G.J. p 681 note 
29. 

64. Wrabek v. Suchomel, 177 N.W. 
764, 145 Minn. 468. 

Disloyalty and noneitizenship 

In an action for damages for per¬ 
sonal injuries against one of a group 
of persons who enticed plaintiff from 
home at night, surrounded and mis¬ 
treated him because of his alleged 
disloyalty, it was held that the 
questions of loyalty and disloyalty, 
citizenship or noncitizenship, were 
not proper issues.—^Ellsworth v. Mas- 
sacar, 184 N.W. 408, 215 Mich. 511. 

65w Ark.—Cooper v. Demby, 183 S. 
W. 185, 122 Ark. 266, Ann.Cas. 
1917D 580. 

Del.—^Dingle v. Hickman, 119 A. 811, 
2 W.WHarr. 49. 

Iowa.—^Halley v. Tichenor, 94 N.W. 
472, 120 Iowa 164. 

Kan.—Glahn v. Mastin, 224 P. 68, 
115 Kan. 557—^Frew v. Teagarden, 
205 P. 1023, 111 Kan. 107. 

Ky.—Marshall v. Glover, 226 S.W. 
398, 190 Ky. 113. 

Mo.—Daggs V. St. Louis-San Fran¬ 
cisco Ry. Co.. (App.) 51 S.W. (2d) 
164. 

Tex.—^Pfluger v. Schoen, (Civ.App.) 
221 S.W. 1090, dismissed for want 
of jurisdiction. 

Vt.—^Russ V. Good, 97 A. 987, 90 Vt 
236. 

5 C.J. p 681 note 37, 

BeasozL for rule 

(1) “Plaintiff’s character, upon this 
particular trait [reputation for peace 
and quietude], has an important 
bearing in determining whether or 
not the defendant, under his plea of 
self-defense, was justified in striking 
the first blow, 'which he confessed 


having done, for it is a material fac¬ 
tor in determining whether the de¬ 
fendant made the assault in fair and 
under a reasonable belief that the 
plaintiff was about to attack him.” 
—Sipple V. Kehr, 197 S.W. 391, 392, 
176 Ky. 698. 

(2) Where defendant set up self- 
defense, evidence as to plaintiff’s rep¬ 
utation for turbulence and violence 
might be considered as bearing upon 
his conduct prior to and during the 
difficulty, in determining who was 
the aggressor, and as bearing upon 
defendant’s apprehension of danger. 
—^Davenport v. Silvey, 178 S.W. 168, 
265 Mo. 543, L.R.A.1916A 1240. 

Pear of assault by plaintiff 
Where defendant contended that he 
acted in fear of an assault by plain¬ 
tiff, evidence of plaintiff’s reputation 
for turbulence was admitted.—Coop¬ 
er V. Demby, 183 S.W. 185, 122 Ark. 
266, Ann.Cas.l917D 580—5 C.J. p 681 
note 31. 

66. Del.—^Dingle v. Hickman, 119 A 
311, 2 W.W.Harr. 49. 

Kan.—Glahn v. Mastin, 224 P. 68, 115 
Kan. 557—^Frew v. Teagarden, 205 
P. 1023, 111 Kan. 107. 

Ky.—Sipple v. Kehr, 197 S.W. 391, 
176 Ky. 69S. 

Mo.—^Davenport v. Silvey, 178 S.W. 

168, 265 Mo. 543, L.R.A.1916A 1240. 
Vt.—Russ V. Good, 97 A. 987, 90 Vt. 
236. 

5 C.J. p 681 note 37. 

On issue of ezcessiveness of force 
used 

It has heen held that, in order to 
show that no more force was used 
than was necessary to his defense, 
defendant may show that he knew 
plaintiff to be domineering, turbulent, 
and violent’—Christensen v. Holm, 
144 N.W. 919, 33 S.D. 174—5 C.J. p 
681 note SO. 


Where defendant made the first as¬ 
sault on plaintiff, and it is proved" 
that he did not know plaintiff’s quar¬ 
relsome disposition and aggressive¬ 
ness, evidence of plaintiff's charac¬ 
ter is inadmissible, even though 
there is evidence that he struck the- 
first blow.—McCormick v. Schtrenck,. 
(Tex.Civ.App.) 130 S.W. 720. 

67. Davenport v. Silvey, 178 S.W; 
168, 265 Mo. 543, L.R.A 1916A 
1240. 

68. Frew V. Teagarden, 205 P. 1023; 
111 Kan. 107. 

69. Ark.—Cooper v. Demby, 183 S. 
W. 185, 122 Ark. 266, Ann.Cas.l917D 
580. 

Ky.—Stiles v. Lile, 262 S.W. 18, 203' 
Ky. 225—Leahman v. Broughton, 
244 S.W. 403, 196 Ky. 146. 

Okl.—^Breckenridge v. Drummond. 
155 P. 555, 55 Okl. 351. 

70. Cain v. Skillin, 121 So. 621, 219 
Ala. 228, 64 A.L.R. 1022. 

71. Lester v. Gay, 117 So. 211, 217 
Ala. 585, 59 A.L.R. 1561—5 C.J. p 
681 note 32. 

72. Lester v. Gay, supra—5 C.J. p 
681 note 33. 

73. Lester v. Gay, supra, 

74. Texas Midland R. Co. v. Dean, 
85 S.W. 1135, 98 Tex. 517, 70 L.R.A. 
943—5 C.J. p 681 note 34. 

75. Barton v. Bruley, 96 N.W. 815, 
119 Wis. 326. 

76. Barton v. Bruley, supra. 

77. Lester v. Gay, 117 So. 211, 217 
Ala. 585, 59 A.L.R. 1661. 

Plaintiff’s testimony that she was 
modest opens door for attack on her 
reputation for chastity.—Lester v. 
Gay, 117 So. 211, 217 Ala. 685, 59 A 
UR. 1561. 
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(3) Of Defendant 

Except where brought in Issue by the special nature 
of the proceedings or the opposite party, evidence of de¬ 
fendant's good or bad reputation is inadmissible. 

It is quite generally established that testimony 
of the good character of defendant is inadmissible 
in an action for assault or assault and battery,^8 
even where he has interposed a plea of self-defense,^^ 
until that character has been drawn into question by 
evidence offered on behalf of the plaintiff.80 In 
accord with this rule, and for the reason that in civil 
actions for damages for assault and battery, the 
reputation of defendant as a peaceable citizen is not 
in issue, evidence of his good reputation is inadmis¬ 
sible,8i except where the nature of the action is such 
as to bring the character of defendant directly in 
issue ,^2 as where he is charged with an indecent as- 
sault,83 although in some jurisdictions it is held that 
defendant’s character is no wise in issue in a civil 
action for an indecent assault on a female.84 


§ 41 

Nor is defendant’s bad reputation or character for 
peace and quiet admissible,^® even in actions for in¬ 
decent assault, 8® except, perhaps, where he first offers 
evidence of his good reputation in this respect or has 
otherwise brought his character in issue.^*^ 

In mitigation or aggravation of damages. Ordi¬ 
narily evidence as to the character of defendant, his 
general reputation, or the like, being irresponsive to 
the issues, is inadmissible in mitigation or augmen¬ 
tation of damages,especially where it is apparent 
that he was the aggressor.89 

(4) How Shown 

Evidence of character must ordinarily be confined 
to proof of general reputation, specific acts being Inad¬ 
missible. 

According to the weight of authority, where it is 
sought to show plaintiff’s reputation, the evidence 
must be confined to his general reputation; specific 
acts may not be proved,^® except by way of cross-ex- 


78. Ala.—^Cain v. Skillin, 121 So. 
521, 219 Ala. 228. 64 A.L.R. 1022— 
Lester v. Gay, 117 So. 211, 217 
Ala. 585, 59 A.L.R. 1561. 

Kan.—Colvin v. Wilson, 164 P. 284, 
100 Kan. 247. 

Minn.—^Rennie v. Skellett Co., 186 
N.W. 180. 151 Minn. 63—York v. 
York, 179 N.W. 212, 146 Minn. 442. 

BeasoiL for rule 

“The effect of such evidence would 
put it in the power of one assuming 
to be and outwardly conducting* him¬ 
self as an upright, moral man, to in¬ 
sult the humble, weak, and obscure, 
and then shield himself from the just 
consequences by proving his good 
reputation by his partisan friends, 
though his actual character may be 
as dark as midnight on a moonless 
and starless night.”—Leahman v. 
Broughton. 244 S,W. 403, 406, 196 Ky. 
146. 

Bistiugnished from rule in c rimin al 
case 

Burden and measure of proof is 
different in a civil case than in a 
criminal case.—Greenwood Caf6 v. 
Walsh, 74 So. 82, 15 Ala.App. 519. 

78. Sipple V. Kehr, 197 S.W. 391, 176 
Ky. 698. i 

85. Leahman v. Broughton, 244 S.W. | 
403, 196 Ky. 146. 

Contradiction, of defendant as wit¬ 
ness does not authorize such evi¬ 
dence.—^Lester v. Gay, 117 So. 211, 
217 Ala. 585, 59 A.L.R. 1561. 

81. Haley v. Walker, 12 S.W. (2d) 
759, 223 Mo.App. 183—5 C.J. p 682 
note 45. 

88. Me.—Soule v. Bruce, 67 Me. 584. 
Minn,—Schuek v. Hagar, 24 Minn. 
339. 

S C.J. p 682 note 46. 


Change of wiUftil malpractice insuf¬ 
ficient 

That the action against physician 
involved a charge of willful mal¬ 
practice does not authorize proof of 
defendant’s good reputation and 
character on issue of guilt—^Lester 
V. Gay, 117 So. 211, 217 Ala. 585, 59 
A.L.R. 1561. 

83. Nickolay v. Orr, 172 N.W. 222, 
142 Minn. 346, 6 A.L.R. 1048—5 C. 
J. p 682 note 47. 

8i4. Ohio.—Sayen v. Ryan, 9 Ohio 
Cir.Ct 631, 6 Ohio Cir.Dec. 732. 
Wis.—^Barton v, Bruley, 96 N.W. 815, 
119 Wis. 326. 

85. Russ V. Good, 97 A. 987, 90 Vt 
236—5 C.J. p 682 note 49. 
se. Nickolay v. Orr, 172 N.W. 222, 
142 Minn. 346, 6 A.L.R. 1048. 

87. Nickolay v. Orr, supra—5 C.J. 
p 682 note 50. 

Cross-esamlnatlon 
Where defendant in an action for 
assault testified that he took up a 
stone because he was afraid of 
plaintiff, plaintiff's counsel could ask 
if he did not at one time throw a 
club at a man and had not carried 
a piece of iron in his pocket boast¬ 
ing that he would get a man with it, 
to show his disposition.—Cornell v. 
Fidler, 160 N.W. 840, 194 Mich. 509. 

88. Lester v. Gay, 117 So. 211, 217 
Ala. 585, 59 A.L.R. 1561—5 C.J. p 
682 note 51. 

85. Kuney v. Butcher, 22 N.W. 866, 
56 Mich. 308. 

98. Kan.—Glahn v. Mas tin, 224 P. 
68, 115 Kan. 657. 

Ky.—Sipple v. Kehr, 197 S.W. 391, 
176 Ky. 698. 

Mo.—^Daggs v. St. Louis-San Fran¬ 
cisco Ry. Co., (App.) 51 S.W.(2d) 
164. 


Vt.—^Robinson v. Wilson, 22 Vt. 85. 

52 Am.D. 77. 

5 C.J. p 681 note 39. 

proof of turbulent disposition of 
plaintiff, on issue of self-defense, 
should be limited to general reputa¬ 
tion, not specific acts.—Baggs v. St. 
Louis-San Francisco Ry. Co., (Mo. 
App.) 51 S.W.(2d) 164—5 C.J. p 681 
note 39 b. 

Previous trouble 

In an assault by shooting case 
against railroad detectives, testi¬ 
mony that plaintiff had previously 
had trouble with another railroad’s 
special officers is properly exclud¬ 
ed.—^Baggs V. St. Louis-San Fran¬ 
cisco Ry. Co., (Mo.App.) 51 S.W. 
(2d) 164. 

Record of plaintiff’s conviction for 
prior assault 

In an action for assault where de¬ 
fendant relies on a prior assault by 
plaintiff as a justification, it is held 
defendant cannot introduce in evi¬ 
dence the record of a criminal con¬ 
viction of plaintiff for such prior 
assault, the court stating as reason 
for the rule, “both parties may be 
guilty of a breach of the peace, and 
liable to be proceeded against crim¬ 
inally.”—Robinson v. Wilson, 22 Vt. 
35, 36, 62 Am.B. 77. 

Flaintiff’s insistence on specific in¬ 
stances 

In a civil action for assault and 
battery, where the answer pleaded 
self-defense, and evidence was ad¬ 
mitted of plaintiff’s reputation as a 
quarrelsome, dangerous man, and 
where plaintiff insisted that defend¬ 
ant be required to give specific in¬ 
stances of plaintiff’s violence of 
which he had heard previous to his 
alleged assault on plaintiff, instead 
of proffered testimony as to plain- 
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amination for the purpose of discrediting him as a 
witness but it has been said that the modern ten¬ 
dency of the courts is to extend the rule govern¬ 
ing the reception of specific instances in proof of 
character, because '^there is no substantial reason 
against it.”®^ 

Character of a party cannot be shown by evidence 
of the character of a close relative of such party.^s 

In actions for indecent assaults^ evidence as to 
the chastity of the prosecutrix must be confined to 
her general reputation evidence of specific acts of 
impropriety may not be shown,^^ although there is 
some contrary authority.^^ 

b. Financial Condition of Parties 

(1) Plaintiff 

(2) Defendant 

(1) Plaintiff 

Plaintiff may prove his condition in life to show dam¬ 
ages or to augment the same. 

While it has been held competent for plaintiff to 


prove his condition in life, in order to show the 
extent and amount of damages sustained by him, or 
to augment them,^^ it has also been held that testi¬ 
mony to show his poverty is irrelevant where its pur¬ 
pose was, to impress the jury with hard-heartedness 
of defendant's 

An offer to prove plaintiffs pecuniary condition 
at the time of the assault, without a statement as 
to whether it was expected to show that plaintiff 
was rich or poor, is too general.^^ 

(2) Defendant 

Evidence of defendant’s financial circumstances Is 
ordinarily admissible on the question of punitive dam¬ 
ages. 

Except for a few decisions^ it is quite generally 
held to be the rule that evidence of defendant’s pe¬ 
cuniary or financial circumstances is admissible on 
the question of punitive or exemplary damages,2 but 
not on the question of actual or compensatory dam- 
ages.2 Where admissible, such evidence should be 
that of defendant’s wealth at the time of the trial 


tiff’s reputation for violence, it was 
not error to admit evidence of de¬ 
tails of such specific instances, par¬ 
ticularly where plaintiff endeavored 
to show that he was not the aggres¬ 
sor in the previous encounters,— 
Glahn v. Mastin, 224 P. 68, 115 Kan. 
557, 

Opinion evidence inadmissible 
Where self-defense is pleaded as a 
defense to a civil action for assault 
and battery, proof that plaintiff was 
of a Quarrelsome disposition and un¬ 
governable temper must be shown by 
general reputation, and not by the 
opinion of witnesses.—Golder v. 
Lund, 70 N.W. 379, 50 Neb. 867. 

Lowe V. Ring, 101 N.W. 381, 123 
Wis. 107. 

90. McQuiggan v. Ladd, 64 A. 503, 
79 Vt. 90, 14 L.R.A.(N.S.) 689— 
5 O.J. p 682 note 41. 

93. Gieske v. Redemeyer, (Mo.App.) 

224 S.W. 92. 

Brother 

In an action for damages for as¬ 
sault and battery, where issue was 
who was the aggressor, evidence that 
plaintiff’s brother was a man of a 
violent disposition and character was 
no evidence tending to prove that 
plaintiff was a man of like character. 
—Gieske v. Redemeyer, (Mo.App.) 
224 S.W. 92. 

94. Parker v. Coture, 21 A. 494, 63 
Vt. 155, 25 Am.S.R. 750—6 C.J. p 
682 note 42. 

95. Lester v. Gay, 117 So. 211, 217 
Ala. 585, 69 A.L.R. 1561—5 C.J. 
p 682 note 43. 

96. Barton v. Bruley, 96 N.W. 815, 
119 Wis. 326—5 C.J. p 682 note 44. 


97. Spillman v. Freymann, (Mo. 
App.) 246 S.W. 976—5 GJ. p 683 
note 59. 

Dependent family 

(1) In an action for damages for 
assault, wherein punitive damages 
were also sought, the circumstances 
of plaintiff and the fact that she had 
a family of five children was admis¬ 
sible.—Spillman v. Freymann, (Mo. 
App.) 246 S.W. 976. 

(2) The pecuniary circumstances 
of plaintiff, and the extent to which 
his family are dependent on him for 
support, may be considered by the 
jury in estimating damages to be 
awarded plaintiff for the injury suf¬ 
fered by him.—Sloan v. Edwards, 61 
Md. 89—6 C.J. p 683 note 69 [a]. 

(3) In Nebraska, however, where 
exemplary damages are not allow¬ 
able, it is error to admit evidence 
of the number and ages of plaintiff’s 
children dependent on him.—Carlile 

V. Bentley, 116 N.W. 772, 81 Neb. 
715. 

98. Marsh v, Bristol, 82 N.W. 645, 

I 65 Mich. 378. 

Evidence of plaintiff’s struggles 
and poverty aimed at impressing ju¬ 
ry that defendant was a hard-heart¬ 
ed landlord’s agent is irrelevant and 
prejudicial.—^Marsh v. Bristol, 32 N. 

W. 645, 66 Mich. 378. 

99. McQuiggan v. Ladd, 64 A. 503, 
79 Vt. 90, 14 JL.R.A.(N.S.) 689. 

1. Givens v. Berkley, 56 S.W. 158, 
108 Ky. 236, 21 Ky.L. 1653—Beav¬ 
ers V. Bowen, 70 S.W. 196, 24 Ky.L. 
882—5 C.J. p 683 note 54. 

9. Cal.—^Dutro v. Castoro, (App.) 60 
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P.(2d) 182—Ward v. Be Martini, 
292 P. 192, 108 CaLApp. 745. 

Md.—^Maxa v. Neidlein, 163 A. 202, 
163 Md. 366. 

Mo.—Spillman v. Freymann, (App.) 
246 S.W. 976—Schafer v. Ostmann, 
(App.) 155 S.W.1102. 

N.D.—^Powell V. Meiers, 209 N.W. 

647, 54 N.D. 336. 

5 C.J. p 683 note 53. 

“The reason of the mle is obvi¬ 
ous. If exemplary damages may be 
given by way of punishment . . ., 
the jury must know something, at 
least, of the defendant’s ability to 
respond in damages, since what 
would be a severe verdict to one 
with limited means might be hut a 
trifle to one of large means, and the 
rule utterly fail.”—^Brown v. Evans, 
(C.C.Nev.) 17 F. 912, 914—5 C-J. p 
683 note 63 [a]. 

Ability to respond in damages.— 
Hendricks v. Fowler, 16 Ohio Cir.Ct. 
597, 9 Ohio Cir.Dec. 209. 

Property not subject to judgment 
In an action for damages for as¬ 
sault against a married woman, deed 
to defendant and her husband was 
inadmissible to show financial status 
of defendant in assessing damages, 
since defendant’s interest in the 
property conveyed is not subject to 
judgment.—^Traw v. Heydt (Mo. 
App.) 216 S.W. 1009. 

Where no appreciable injury is 
shown the pecuniary ability of de¬ 
fendant furnishes no criterion by 
which to assess damages.— Coffin y, 
Spencer, 2 Hawaii 23. 

3. Md.—Stockham v. Malcolm, 74 A. 
569, 111 Md. 613, 
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instead of at the time of the injury.^ 

Similarly, if it is competent to prove the wealth of 
defendant for the purpose of augmenting the dam¬ 
ages, it is also competent for defendant to show a 
want of means to diminish them but this may be 
shown only by way of rebuttal.^ 

Where more than one tort-feasor is being sued, 
the wealth or financial standing of one defendant 
cannot be shown for the purpose of augmenting dam¬ 
ages against him.*^ 

I 42 . To Prove Damages 

a. In general 

b. Nature and extent of injury 
a. In G-eneral 

Damages to which plaintiff Is entitled may be proved 
by any competent evidence. 

The damages to which plaintiff is entitled ^may 
be proved by any competent evidence thereof. Thus 
plaintiff may prove that by reason of the assault he 
lost a position to which he was about to be appoint¬ 


ed.* So also as items of damages, plaintiff may prove 
loss of time and the value thereof,* his inability to 
follow his usual vocation,and the amount paid 
out by him for medical attendance.il It has been 
held that plaintiff's consequent suffering from a sense 
of humiliation and disgrace may be shown in his 
favor,12 but also that, as affecting this question, 
his quarrelsome disposition being in issue, such dis¬ 
position may be considered against him on the 
amount of compensatory damages recoverable by 
him,i* and on this latter question evidence of plain¬ 
tiffs participation in an attempt to provoke a quarrel 
is also admissible.!^ Specific proof of physical pain 
and suffering is not required, but these elements of 
damage may be sufficiently shown by evidence of the 
nature, character, and extent of the injuries.i^ 
Where the extent of pecuniary damages cannot be 
computed with accuracy, such evidence is admissible 
as will inform the jury of the approximate loss, al¬ 
though an exact result cannot be reached.i* 

Where as an element of damage plaintiff has in¬ 
troduced evidence of his loss of a particular employ- 


Mo.—Morgan v. Durfee, 69 Mo. 469— 
Berryman v. Cox, 73 Mo.App. 67. 

N. H.—^Belknap v. Boston & Maine R., 
49 N.H. 358, 

Vt.—^Roach v. Caldbeck, 24 A. 989, 64 
Vt. 593. 

4. Marriott v, Williams, 93 P. 875, 
152 Cal. 705, 125 Am.S.R. 87—5 C. 
J. p 683 note 55. 

5 , Del.—^Jarvis v. Manlove, 6 Del. 
452. 

Me.—Johnson v. Smith, 64 Me. 553. 

5 C.J. p 683 note 57. 

O, Mullin V. Spangenherg, 112 Ill. 
140. 

7- Walker v. Kellar, (Tex.Civ.App.) 
218 S.W. 792. 

Where a number of defendants 
are sued jointly, their wealth, ei¬ 
ther individually or collectively can¬ 
not be shown for the purpose of pun¬ 
itive damages.* ’*—Gray v. Phillips 
Bldg. Co., (Mo.App.) 61 S.W.(2d) 181, 
186. 

Reason for rule 

“The admission of such evidence 
necessarily has the effect of improp¬ 
erly augmenting the damages against 
the other defendants where rich or 
poor.**—Walker v. Kellar, (Tex.Civ. 
App.) 218 S.W. 792, 797. 

8. Brown v. Cummings, 7 Allen 
(Mass.) 507. 

0. Iowa.—^Lund v. Tyler, 88 N.W. 
333, 115 Iowa 236. 

Tex.—^Jackson v. Wells, 35 S.W. 528, 
13 Tex.Civ.App. 275. 

5 C.J. P 671 note 31. 

10. Griner v. Columbia Creamery 
Co.. 110 S.E. 116, 118 S.C. 225— 
5 C.J. p 671 note 32. 


Employment of another 

(1) Evidence that plaintiff was 
compelled to hire extra help to run 
his farm, and wages paid them, was 
admissible as tending to show de¬ 
crease in extent of plaintiff’s ability 
to work, although not as an element 
of damages.—^Bascom v. Hoffman, 
203 N.W. 273, 199 Iowa 941. 

(2) Yet admission of such proof is 
erroneous, where there is no showing 
that such additional help was neces¬ 
sary to do the work that plaintiff 
would have done if injury had not 
occurred.—^Bascom v. Hoffman, su¬ 
pra. 

Remoteness of evidence 

In an action for assault and bat¬ 
tery against defendant, who had in 
jured plaintiff’s wrist, where it was 
shown that plaintiff had ceased to 
work about twenty months after the 
assault on the advice of her physi¬ 
cian for the purpose of allowing her 
wrist a prolonged rest, which might 
remedy the injury, evidence of her 
inability to work after such time was 
not too remote, but was pertinent to 
prove that she was not negligent or 
unreasonable in using care to make 
the consequences of her injury as 
small as possible.—Malley v. Lane, 
115 A, 674, 97 Conn. 133. 

11- Goodwin v. Aaron, 85 So. 17, 203 

Ala. 677—5 C.J. p 671 note 33. 

Trained nurse 

Evidence as to the amount paid by 
plaintiff to a physician for treat¬ 
ment of his injuries, and testimony 
as to the customary charges of 
trained nurses, was admissible; 
plaintiff’s complaint having claimed 
reasonable medical, hospital and 
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nurse bills resulting from the as¬ 
sault.—Goodwin v. Aaron, 85 So. 17, 
203 Ala. 677. 

12. Ind.—King v. Win ton, (App.) 1 
N.B.(2d) 309. 

Wis.—^Ulrich v. Schwarz, 225 NW. 

195, 199 Wis. 24, 63 A.L.R. 8S6. 

5 C.J. p 671 note 34. 

Circumstances leading to assault 
Evidence of all the circumstances 
leading up to the assault and battery 
are admissible on the issue of com¬ 
pensatory damages for humiliation.— 
Ulrich v. Schwarz, 225 N.W. 195, 199 
Wis. 24, 63 A.L.R. 886. 

13. Lowe V. Ring, 101 N.W. 381, 123 
Wis. 107. 

14. Ulrich v, Schwarz, 225 N.W. 195, 
199 Wis. 24, 63 A.L.R. 886. 

Reason for rule 

“His [plaintiff’s] attitude in the 
matter certainly has a bearing upon 
the degree of the humiliation and 
shame which he suffered as a result 
of defendant’s assault.”—Ulrich v. 
Schwarz, 225 N.W. 195, 196, 199 Wis. 
24. 63 A.L..R. 886. 

Entry on premises 
Evidence that plaintiff was one of 
several who entered the premises of 
defendant’s brother to provoke a 
quarrel is admissible on issue of 
what compensatory damages for bat¬ 
tery really was, not for the purpose 
of mitigating damages,—^Ulrich v. 
Schwarz, 225 N.W. 195, 199 Wis. 24, 
63 A.L.R. 886. 

15. Burley v. Menefee, 108 S.W. 120, 
129 Mo.App. 518. 

16. Burns v. Jones, 98 N.E. 29, 211 
Mass. 475—5 C.J. p 671 note 29. 
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ment, defendant to rebut such claim may introduce 
■evidence of plaintiff^s ineligibility for such employ- 
ment.i'^ 

Evidence that plaintiff failed to undergo an op¬ 
eration suggested by defendant’s doctor is admissible 
on the question of actual damages although it is not 
conclusive.!^ 

Counsel fees and like expenses incidental to the 
prosecution of the action can in some jurisdictions 
but not in others be considered by the jury in esti¬ 
mating the punitive damages to which plaintiff is 
-entitled (see infra § 54), although it has been held 
that a reasonable fee of plaintiff’s counsel may be 
included in estimating compensatory damages.!^ 

b. Nature and Extent of Injury 

Any competent and relevant testimony of expert or 
nonexpert witnesses is admissible to show the nature 
and extent of the Injuries sustained. 

Where sickness and injury are alleged, plaintiff 
may prove, as a consequence of the assault,20 physi¬ 
cal and mental conditions which are not apparent to , 


others,21 or those the origin or aggravation of which 
is traceable to the act complained of,22 and may of¬ 
fer evidence as to his condition prior to, at the time 
of, and since the assault,22 provided of course the 
evidence is not otherwise incompetent or irrelevant.24 
Treatment given to plaintiff as an incident to the 
injury received is also admissible.25 As tending to 
prove damages, however, physical conditions not al¬ 
leged to have been the result of the injuries cannot be 
shown,2 2 although evidence may be given as to the 
obviously probable effects of a battery even if not 
alleged.27 

Such testimony may be given by a physician as an 
expert,28 or by anyone acquainted with plaintiff’s 
condition, even though he cannot testify as an ex- 

pert22 

Complaints of pain and suffering on the part of 
the injured person are, as a general rule, admissible 
as evidence of his physical condition.^® 

Where permanency is pleaded^i plaintiff may give 
evidence as to his condition of health since the as- 


17. Soskiefe v. Kinomoto, 16 P,(2d) 
619, 170 Wash. 267. 

Reason for rale 

“One's earning capacity does de¬ 
pend, to some extent at least, upon 
his opportunity to obtain employ¬ 
ment; and one’s opportunity for a 
specific kind of work, in turn, de¬ 
pends upon his eligibility for that 
work. But if the respondent [plain¬ 
tiff] was not eligible for the partic¬ 
ular work, he cannot invoke as the 
measure, or as an element, of his 
earning capacity, the compensation 
attached to the job.”—Soskieff v, 
Kinomoto, 16 P.(2d) 619, 620, 170 
Wash. 367. 

IPublic employment 
Where plaintiff claimed damages 
from assault for loss of public em¬ 
ployment, evidence of his claiming 
exemption from military service as 
alien is competent to show his ineli¬ 
gibility for public work.—Soskieff v. 
Kinomoto, 16 P.(2d) 619, 170 Wash. 
367. 

18. Cero v. Oynesando, 138 A. 45, 48 
R.I. 316. 

19. Roberts v. Mason, 10 Ohio St. 
277—Hudson v. Voigt, 15 Ohio Cir. 
Ct. 391, 9 Ohio Cir.Dec. 36. 

Expenses of a former trial which 
was ended by the death of a juror 
may be considered by the jury in 
the estimate of damages.—^Noyes v. 
Ward, 19 Conn. 250. 

20. Morgan v. Kendall, 24 N.E. 143, 
124 Ind. 454, 9 L.R.A. 445—5 C.J. 
p 672 note 41. 

21. Johnson v. McKee, 27 Mich. 471 
—5 C.J. p 672 note 42. 


22. Johnson v. McKee, supra. 

23. Ind.—Rust V. Schwiening, 124 N. 
B. 878, 72 Ind.App. 497. 

Ky.—^Kouns v. Townsend, 176 S.W. 

989, 165 Ky. 163. 

5 C.J. p 672 note 44. 

ICarks of violence 
Evidence as to marks of violence 
appearing upon plaintiff’s body four¬ 
teen days after the assault was ad¬ 
missible over an objection that it is 
incompetent as calling for an exam¬ 
ination made after the happening of 
the event.—Nitschka v. Geiszler, 137 
N.W. 454, 23 N.D. 412. 

24. Ross V. Michael, 140 N.E. 292, 
246 Mass. 126—5 C.J. p 672 note 
45. 

Doctor’s examination long after as¬ 
sault 

Testimony by a physician as to in¬ 
juries found on examination of plain¬ 
tiff, made sixteen months after the 
alleged assault, is inadmissible.— 
Traver v. Smolik, 43 App.D.C. 150. 
Doss of reputation 
Testimony of domestic servant, 
ordered from house by the employer 
after assault on him, that he was 
humiliated because of loss of “25 
years of good references,” is incom¬ 
petent, having no bearing on issue of 
damages.—^Ross v. Michael, 140 N.E. 
292, 246 Mass. 126. 

25. Morache v. Greenberg, 165 A. 
684, 116 Conn. 549. 

Feeding throngli tube 
Evidence that plaintiff while In 
hospital was fed through tube as re¬ 
sult of injury is admissible under a 
complaint alleging that plaintiff suf¬ 
fered a fracture of the jawbone.— 
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Morache v. Greenberg, 165 A. 684, 
116 Conn. 549. 

26. Kuhn v. Freund, 49 N.W. 867, 87 
Mich. 545. 

Assault on pregnant woman; injury 
to child 

In an action for simple assault 
committed on a pregnant woman, ev¬ 
idence that the child, which was sub¬ 
sequently bom in due season and in 
normal condition, was poor, small, 
and nervous, and had grown but lit¬ 
tle since birth, was incompetent, 
where there was no evidence that 
the condition of the child was the 
result of defendant’s acts, and also 
because there was no issue in the 
case under which plaintiff could re¬ 
cover for the disability of the child. 
—^Haupt V. Swenson, 101 N.W. 520, 
125 Iowa 694. 

27. Md.—Sloan v. Edwards, 61 Md. 
89. 

Mass.—^Avery v. Ray, 1 Mass, 12. 

28. Monize v. Begaso, 76 N.E. 460, 
190 Mass. 87—5 C.J. p 672 note 46. 

29. Robinson v. Halley, 100 N.W. 
328, 124 Iowa 443—5 C.J. p 672 
note 47. 

Evidence by one who accompanied 
plaintiff to doctor after he had been 
injured, as to what the doctor did in 
preparing to treat plaintiff and to 
reset his dislocated shoulder, was 
admissible.—^Ehat v. Scheldt, 120 P. 
49, 17 Cal.App. 430. 

30. Smith V. Dawley, 60 N.W. 625, 
92 Iowa 312—5 C.J. p 673 note 48. 

31. Denton v. Ordway, 79 N.W. 271, 
108 Iowa 487—5 C.J. p 673 note 49. 
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sault,32 or may show the permanence of a bodily in¬ 
firmity produced or aggravated by the wrongful 
act23 

Evidence is also admissible to prove aggravation 
of a previously impaired physical condition, and 
the extent thereof,24 or an aggravation of the in¬ 
juries by illness since their infliction.25 

Exhibiting to the jury mutilations or scars claimed 
to have resulted from the injury is proper ;26 but 
it has been said that an indecent exposure of the 
person to the jury, in proof of his injuries, should 
not be tolerated.27 

The clothing worn by plaintiff at the time he was 
shot by defendant may be exhibited to show the 
nature and extent of the wound.22 

Evidence in rebuttal. After plaintiff has intro¬ 
duced testimony as to the nature and extent of his 
injuries, defendant may in rebuttal show that plain¬ 
tiff’s suffering or hurts were not the result of the 
assault29 Defendant cannot, however, show that, 
on account of the previous intemperate habits of 
plaintiff, the injury was much aggravated.**® 


§ 43. -To Aggravate Damages 

Aggravating circumstances otherwise competent are 
admissible to enhance damages. 

Evidence of acts and circumstances of outrage, or 
of insult accompanying an assault and battery, which 
wound the feelings and tend to lower the plaintiff 
in the estimation of society, is admissible in evi¬ 
dence to enhance the damages.**l Within this rule is 
the use of insulting language addressed by defend¬ 
ant to plaintiff at or near the time of the assault‘*2 

Malice, To enhance the damages by aggravating 
circumstances it is competent for plaintiff to prove 
any acts or declarations indicative of the existence 
of malice or ill will on the part of defendant toward 
him at the time the assault was made;*2 but evi¬ 
dence of acts or language not necessarily malicious 
is inadmissible.** Nor can the alleged malicious 
language be made the basis of an independent claim 
for damages.*^ 

Criminal intent; criminal prosecution. Criminal 
intent against plaintiff may be shown in aggravation 
of plaintiff’s damages.*® That defendant pleaded 
guilty and was fined in a prosecution arising out of 


32. Ind.—^Hamm v. Romine, 98 Ind. 
77. 

Ky,—Kouns V. Townsend, 176 S.W. 
989. 

5 C.J. p 673 note 50. 

33. Johnson v. McKee, 27 Mich. 471. 

34. Jackson v. Wells, 35 S.W. 528, 
13 Tex.Civ.App. 275—5 C.J. p 673 
note 52. 

»5. Barley v. Mason, 37 A. 287, 69 
Vt. 175—5 C.J. p 673 note 53. 

3®. Townsend v. Brigs, (Cal.) 32 P. 
307—5 C.J. p 673 note 54. 

37. Brown v. Swineford, 44 Wis. 
282, 28 Am.R. 582. 

38. Morris v. Miller, 119 N.W. 458, 
83 Neb. 218, 131 Am.S.R. 636, 20 L. 
R.A.(N.S.) 907, 17 Ann.Cas. 1047— 
5 C.J. p 673 note 56. 

89. Patrick v. Kenton, 65 S.W. 157, 
23 Ky.L. 1408—5 C.J. p 673 note 
58. 

4a Littlehale v. Dix, 11 Cush. 
(Mass.) 364. 

41. Blfers v. Woolley, 22 N.E. 548, 
116 N.Y. 294—5 C.J. p 673 note 61. 

In action for malicious assault 
arising over plaintiff’s failure to pay 
three hundred thirty-three dollars 
for defendant’s interest in horses, 
evidence that defendant knew that 
plaintiff was worth sixty thousand 
dollars or seventy thousand dollars 
is admissible on the issue of puni¬ 
tive damages.—^\Vingate v. Bun ton, 
186 S.W. 32, 193 Mo.App. 470. 

6 C.J.S.-55 


Oircumstauces held not aggravat¬ 
ing and inadmissible.—Carlile v. 
Bentley, 116 N.W. 772, 81 Neb. 715— 
Pulver V. Harris, 61 Barb.(N.Y.) 78— 
5 C.J. p 674 note 62. 

42. Parker v. Coture, 21 A. 494, 63 
Vt. 155, 25 Am.S.R. 750—5 C.J. p 
674 notes 70, 71. 

43. Georgia Land Co. v. Davis, 111 
S.E. 219, 28 (Ja.App. 398—5 C.J. p 
669 note 2, p 674 note 63. 

Arrest without opportunity for bond 
Evidence that defendant sheriff 
took plaintiff to another county and 
placed him in jail without giving 
him an opportunity to give bond was 
admissible on question of exemplary 
damages for assault—^Irvin v. 
Drake, (Tex.Civ.App.) 16 S.W. (2d) 
900. 

Claim of title 

In an action for assault growing 
out of the building of a fence on 
land claimed by both parties, a let¬ 
ter, informing defendant of plain¬ 
tiff’s claim of title and possession, 
was admissible on the question of 
punitive damages.—Georgia Land Co. 
V. Davis, 111 S.B. 219, 28 Ga.App. 
398. 

Conduct in chain of causes 
On the issue of punitive damages, 
in an action for assault and battery, 
evidence that defendant earlier in 
day tore down a fence on the prem¬ 
ises occupied by plaintiff and her 
husband is admissible; such con¬ 
duct while a separate matter, being 
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in the chain of causes that led to the 
difficulty and closely connected 
therewith.—^Jessee v. Kenney, 229 S. 
W. 219, 207 Mo.App. 640. 

Extent and nature of assaiat 
In a damage action for two as¬ 
saults upon female plaintiff, evi¬ 
dence of plaintiff’s rough treatment 
and its effect in another and inter¬ 
mediate assault was admissible to 
show the extent and nature of the 
assault.—^McKenney v. Davis, 178 N. 
W. 330, 189 Iowa 358. 

Explaining justification 

In an action for a malicious as¬ 
sault, defended on the ground that 
plaintiff was taking a horse without 
paying for defendant’s interest, testi¬ 
mony of witness, who had accepted 
plaintiff's check for defendant's in¬ 
terest in horses, that plaintiff said 
there was not then enough money in 
the bank to meet it, is admissible on 
the issue of punitive damages, as 
explaining a circumstance which if 
allowed to go unexplained would tend 
to support the contention of defend¬ 
ant that he was actuated by fear of 
loss, in view of witness’ breach of 
promise not to present the check.— 
Wingate v. Bunton, 186 S.W. 32, 193 
Mo.App. 470. 

44. Quigley v. Turner, 22 N.E. 586, 
150 Mass. 108. 

45. Galvin v. Starin, 116 N.Y.S. 919r 
132 App.Div. 577—5 C.J. p 674 note 
65. 

46. Pratt v. Ayler, 4 Harr. & J. 
(Md.) 448. 
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the same assault is not admissible in evidence in 
aggravation of punitive damages 

Previous threats made by defendant are admis¬ 
sible for the purpose of enhancing the damages, if 
they are not too remote. 

§ 44. — To Mitigate Damages 

a. Admissibility in general 

b. Consent 

c. Absence of unlawful intent or malice 

d. Official acts 

c. Provocation 

f. Criminal prosecution of defendant 
a. Admissibility in General 

Matters not constituting a complete defense may be 
admissible to mitigate damages. 

Notwithstanding the general rule, stated in § 36 a 
(3) (a) supra, that whatever is to be shown in justifi¬ 
cation must be specially pleaded, matters which dqnot 
constitute a complete defense may be introduced in 
evidence to mitigate damages,^ ^ unless the evidence is 
otherwise irrelevant or incompetent^O 

Effect of default The general rule respecting 
the admissibility of evidence to mitigate the dam¬ 
ages is not changed by the fact that defendant has 
suffered a default; but he may show such extenu¬ 


ating circumstances on the writ of inquiry, or on as¬ 
sessment of damages.5i 

b. Consent 

Evidence of consent Is admissible to mitigate dam¬ 
ages. 

Testimony of plaintiff's consent to the battery is 
admissible in mitigation of damages.^^ 

c. Absence of Unlawful Intent or Malice 

Absence of malice or unlawful intent is admissible 
in mitigation of punitive damages. 

It is competent for defendant to prove, in mitiga¬ 
tion of damages, an absence of an unlawful intent 
or malice on his part.®^ This proof is usually per¬ 
mitted only in mitigation of punitive damages, not 
compensatory or actual damages.54 

d. Official Acts 

That defendant was acting In the performance of his 
official duty or In obedience to superior authority may 
sometimes be shown in mitigation of damages. 

That defendant was engaged in performance of his 
official duty pursuant to legal authority may, in some 
cases, be shown in mitigation of damages,^^ and it is 
permissible for an officer to palliate the alleged 
wrongful act by showing that he acted in obedience to 
superior authority.56 On the other hand an unwar¬ 
ranted assault by peace officers cannot be palliated by 


47. Smith V. Myers, 125 S.B. 178, 
188 N.C. 551. 

Substance of verdict 

Evidence of the substance of a 
verdict in a prosecution of defend¬ 
ant for the assault is not competent 
in aggravation of punitive damages. 
—Smith V, Myers, 125 S.E. 178, 188 
N.C. 551. 

48. Mass.—Blake v, Damon, 103 
Mas-s. 199. 

Mich.—^Breitenbach v. Trowbridge, 
31 N.W. 402, 64 Mich. 393, 8 Am. 
S.R. 829. 

N.C.—Sledge v. Pope, 3 N.C. 402. 

Wis.—Spear v. Sweeney, 60 N.W. 
1060, 88 Wis. 545. 

48. Ga.—Hutcheson v. Browning, 
129 S.E. 125, 37 Ga.App. 276. 

Ill.—Spelina v. Sporry. 279 IlLApp. 
376—Michalak v, Tomkiewicz, 199 
IlLApp. 405. 

Iowa.—Bascom v. Hoffman, 203 N.W. 
273, 199 Iowa 941. 

Ky.—^Hamilton v. Howard, 28 S.W. 
(2d) 7, 234 Ky. 321—Marshall v. 
Glover, 226 S.W. 398, 190 Ky. 113. 
5 C.J. p 674 note 73. 

Apparent petty thievery of plain¬ 
tiff in stealing defendant's dough¬ 
nuts could be considered, in action 
for assault and battery, in establish¬ 
ing damages.—Quinn v. Banker, (La, 
App.) 166 So. 908. 


Offer of proof must be limited to 
issue of damages.—Spelina v. Spor¬ 
ry, 279 IlLApp. 376. 

Character of parties see supra § 
41 a. 

Poverty of defendant see supra § 
41 b. 

50. Millard v. Truax, 47 N.W. 1100, 
84 Mich. 517, 22 Am.S.R. 705—5 C. 
J. p 674 note 75. 

51. Hays v. Berryman, 19 N.Y. Su¬ 
per. 679—Gilbert v. Rounds, 14 
How.Pr.(N.T.) 46. 

52. Goff V. Sellers, 111 So. 210, 216 
Ala. 489—5 C.J. p 685 notes 80, 81. 

Mutual combat 

The fact of mutual combat, al¬ 
though with anger, may be consid¬ 
ered in mitigation of damages, but 
who committed the first violence is 
immaterial,—^Littledike v. Wood, 255 
P. 172, 69 Utah 323—5 C.J. p 685 
note 80 [a]. 

Admissibility of consent to establish 
defense see infra § 45. 

53. Me.—^Lenfest v. Robbins, 63 A. 
729, 101 Me. 176. 

N.T.—^Voltz V. Blackmar, 64 N.Y. 440. 
6 C.J. p 675 note 77. 

54w Mont.—^Mulcahy v. Duggan, 214 
P. 1106, 67 Mont 9. 

Tex.—^Haverbekken v. Johnson, (Civ. 
App.) 248 S.W. 102. 
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Mistake 

Evidence that defendant was act¬ 
ing under a mistaken belief that he 
was entitled to cross plaintiff’s land 
is admissible on the issue of puni¬ 
tive damages.—^Rogers v. Bigelow, 
96 A. 417, 90 Vt 41. 

55. Mass.—^Paine v. Parr, 118 Mass. 

74. 

Mich.—^Haviland v. Chase, 74 N.W. 

477, 116 Mich. 214—Sutherland v. 

Ingalls, 30 N.W. 342, 63 Mich. 620. 

Record of petition, for resurvey of 
a highway may be admitted in evi¬ 
dence on the question of malice, as 
affecting exemplary damages, in an 
action for assault committed while 
defendant was removing an obstruc¬ 
tion placed on the highway by plain¬ 
tiff,—Chase V. Watson, 66 A. 10, 75 
Vt. 385. 

56. Carpenter v. Parker, 23 Iowa 

450. 

Military order 

While an order issued by the ad¬ 
jutant general, by order of the 
executive, to the officers of a public 
state militia, for the arrest of cer¬ 
tain supposed disloyal persons alleg¬ 
ed to be connected with the assas¬ 
sination of certain government offi¬ 
cers, might not justify, nor fully ex¬ 
cuse, such militia officers in an ac¬ 
tion against them for assault and 
false imprisonment in making such 
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showing facts which might have induced the fear 
of a general disturbance or riot,57 nor can an officer 
who unlawfully breaks into premises®^ to serve proc¬ 
ess, and therein commits an assault, show his pur¬ 
pose or the fact that he was engaged in the service 
of process.59 

e. Provocation 

(1) In general 

(2) Extent and limits of rule 

(1) In General 

Provocation may be shown In mitigation of punitive 
damages. 

Although provocation cannot be considered as a 
justification or complete defense in the absence of 
statute (supra § 17), it may be shown in mitigation 
of damages^o ordinarily in mitigation of punitive 
damages only, as stated infra § 44 e (2) (a), pro¬ 
vided it is sufficiently recent in relation to the time 
of the assault, as stated infra § 44 e (2) (b). In a 


joint action against several it has been held compe¬ 
tent to show a provocation received by one of 
them.5i 

(2) Extent and Limits of Rule 

(a) Character of damages 

(b) Recency 

(c) Matters of provocation 

(d) Continuing provocation 

(e) From whom provocation must come 

(a) Character of Damages 

Ordinarily evidence of provocation is admissible in 
mitigation of punitive damages, not actual damages. 

In most jurisdictions evidence of contemporaneous 
or previous threats or other matters of provocation 
is only admissible to defeat or mitigate punitive 
damages, and cannot be considered in reduction of 
compensatory or actual damages, 52 although in some 
jurisdictions provocation may be shown in mitiga¬ 
tion of even actual or compensatory damages.53 


arrest, it would, nevertheless, he 
admissible to palliate the acts and | 
mitigate damages.—Carpenter v. 
Parker, 23 Iowa 450. 

57. Pinnell v. Bohannon, 44 S.W. 
94, 19 Ky.L. 1587. 

58. Mass.—^Paine v. Parr, 118 Mass. 
74. 

Minn.—Colvill v. Langdon, 22 Minn. 
565. 

Entry on land 

Where, pending an appeal by the 
owner of premises from an award of 
commissioners condemning his land 
for a railroad, employees of the rail¬ 
road company entered upon the land, 
and in overcoming the resistance of 
the owner’s wife committed an as¬ 
sault and battery upon her, in an 
action against such employees for 
the assault and battery it was held 
that the defendants could not show, 
in mitigation of damages, the award 
or a tender of the amount of it— 
Colvill V. Langdon, 22 Minn. 565. 

59. Sampson v. Henry, 11 Pick. 
(Mass.) 379—5 C.J. p 675 note 80. 

60. Conn.—^Morache v. Greenberg, 
165 A. 684, 116 Conn. 549. 

Ky.—Hamilton v. Howard, 28 S.W. 
(2d) 7, 234 Ky. 321—Marshall v. 
Glover, 226 S.W. 398, 190 Ky. 113. 
La.—Quinn v. Banker, (App.) 166 So. 
908—Capdevielle v. Christina, 3 
La.App. 455. 

Mass.—^Benjamin v. McLellan, 129 
N.B. 368, 237 Mass. 141. 

Mich.—Albrecht v. St Hedwig’s Ro¬ 
man Catholic Benev. Soc., 171 N.W. 
461, 205 Mich. 395. 

Miss.—^Woods V. Illinois Cent R. Co., 
118 So. 197, 151 Miss. 395. 

Mo.—Bond V. Williams, 214 S.W. 202, 
279 Mo. 216. ^ 


Tex.—^Richards v. Westmoreland, 
(Civ.App.) 63 S.W.(2d) 715—Dan¬ 
iels V. Starnes, (Civ.App.) 61 S. 
W.(2d) 548. 

W.Va.—^Royer v. Belcher, 131 S.B. 

556, 100 W.Va. 694, 47 A.L.R. 1089. 
5 C.J. p 675 note 83. 

Reasons for rule 

(1) The doctrine that evidence of 
provocation proceeding from plaintiff 
is admissible in mitigation of puni¬ 
tive damages is, it has been said, a 
matter of ‘‘malice against malice; 
the malice of the plaintiff preclud¬ 
ing him from recovery for the mal¬ 
ice of the defendant, provoked by 
his own.”—^Brown v. Swineford, 44 

IWis. 282, 290, 28 Am.R. 582—5 C.J. 
p 675 note 84. 

(2) One who is injured by reason 
of his own misconduct is not enti¬ 
tled to punitive damages.—^Robison 
V. Rupert, 23 Pa. 523—5 C.J. p 676 
note 85. 

61. Davis V. Pranke, 33 Gratt(74 
Va.) 413. 

68. Ala.—Gissendanner v. Temples, 
169 So. 231. 

Ark.—Cooper v. Demby, 183 S.W. 
185, 122 Ark. 266, Ann.Cas.l917D 
580. 

Cal.—^Benjamin v. Walton, 183 P. 
529, 181 Cal. 115. 

Conn.—^Morache v. Greenberg, 165 A. 
684, 116 Conn. 549. 

Ky.—Hamilton v. Howard, 28 S.W. 

(2d) 7, 234 Ky. 321. 

Mo.—Bond V. Williams, 214 S.W. 202, 
279 Mo. 215. 

Or.—Housman v. Peterson, 149 P. 
538, 76 Or. 556. 

S.C.—^Terry v. Richardson, 116 S.E. 
273, 123 S.C. 319. 

Tex.—^Daniels v. Starnes, (Civ.App.) 
61 S.W.(2d) 548. 
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W.Va—^Royer v. Belcher. 131 S.E. 

556, 100 W.Va 694, 47 A.L.R. 1089. 
Wis.—^Metzinger v. Perry, 221 N.W. 

418, 197 Wis. 16. 

5 C.J. p 676 note 87. 

Insultiug laagnage 

(1) Where only actual damages 
for assault and battery were asked, 
provocation through plaintiff’s in¬ 
sulting language in the presence of 
defendant’s wife and daughters was 
not provable in mitigation.—^Lehman 
V. Lambert, 49 S.W.(2d) 65, 329 Mo. 
1147—5 C.J. p 678 note 97. 

(2) Where exemplary damages 
were not claimed, evidence that the 
assault was committed under the im¬ 
mediate provocation of insulting and 
opprobrious language of plaintiff to¬ 
ward defendant was not admissible 
to reduce compensatory damages.— 
Armstrong v. Rhoads, 53 A. 435, 4 
Pennew.(Del.) 151. 

Newspaper article.—^Mulcahy v. 
Duggan, 214 P. 1106, 67 Mont 9—5 
C.J. p 678 note 12. 

Warrant of arrest and conviction 
thereunder 

In an action for illegal arrest and 
assault and battery. It appearing 
that the officers did not have a war¬ 
rant with them at the time of ar¬ 
rest the court on admitting war¬ 
rant in evidence, properly refused to 
permit a judgment of conviction on 
that warrant, or subsequent warrant 
and judgment for resisting officers, 
no damages being claimed for any¬ 
thing that transpired after arrest, 
and no punitive damages being 
sought—Cross white v. Barnes, 124 
S.E. 242, 139 Va. 471, 40 A.L.R. 54. 

63. Genung v, Baldwin, 79 N.Y.S. 

669, 77 App.Div. 684, 12 N.Y.Ann. 

Cas. 236—5 C.J. p 676 note 88. 
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(b) Recency 

The provocative occurrence or knowledge thereof, 
to be admissible, must be at the time of the assault or 
so recent as to raise the presumption that the assault 
was committed under the influence of the excitement 
and passion caused thereby. 

To entitle defendant to offer circumstances of prov¬ 
ocation in mitigation of damages, their occurrence, 
or at least their coming to the knowledge of de¬ 
fendant, must have been at the time of the as¬ 
sault, or so recent and immediate as to permit the 
provocation and the assault to be considered as parts 


of the same transaction, and as to induce a presump¬ 
tion that defendant's act was committed under the 
immediate and continuing influence of the excitement 
and passion created by the provocative occurrence 
or the knowledge thereof.®^ Hence where knowl¬ 
edge of the alleged provocative acts or words come 
to the knowledge of defendant after the assault, 
or where the assault is committed after a time for 
reflection and deliberation, or in revenge,^® evidence 
of provocation is inadmissible. Accordingly, where 
defendant avers that his conduct was provoked by 


*Tt is the constant practice in ac¬ 
tions for assault and battery to al¬ 
low the defendant, in mitigation of 
damages, to show that the plaintiff 
provoked the assault by which he 
was injured, and the jury are allow¬ 
ed to consider the provocation, if im¬ 
mediate, in awarding damages and in 
determining how much of the injury 
is justly attributable to the defend¬ 
ant. Where exemplary or punitive 
damages are claimed, all the circum¬ 
stances immediately connected with 
the transaction, tending to exhibit or 
explain the motive of the defendant, 
are admissible in evidence. The 
plaintiff on his part may show that 
there was express malice, and, on 
the other hand, the defendant is en¬ 
titled to the benefit of any circum¬ 
stances tending to show that he act¬ 
ed under an honest belief that he 
was justified in doing the act com¬ 
plained of, or under immediate prov¬ 
ocation, or the impulse of sudden 
passion or alarm, excited by the con¬ 
duct of the plaintiff.”—Voltz v. 
Blackmar, 64 N.T. 440, 445. 

Newspaper article.—Genung v. 
Baldin, 79 N.Y.S. 569, 77 App.Div. 
584, 12 N.Y.Ann.Cas. 236, reversing 
77 N.Y.S. 679, 75 App.Div. 195, 11 N. 
Y.Ann,Cas. 329—5 C.J. p 678 note 11. 

64. Ala.—Goff v. Sellers, 111 So. 

210, 215 Ala. 489. 

Conn.—^Morache v. Greenberg, 165 A. 

684, 116 Conn. 549. 

Mo.—Bond V. Williams, 214 S.W. 202, 

279 Mo. 215. 

W.Va.—^Royer v. Belcher, 131 S.E. 

556, 100 W.Va. 694, 47 A.L.R. 1089. 
5 C.J. p 678 note 13. 

Reason and policy of mle 

“The law makes so much conces¬ 
sion to human infirmity in succumb¬ 
ing to the passion engendered by 
immediate provocation, but it would 
be dangerous to the peace of society 
to go further and open the door to 
the consideration of every provoca¬ 
tion, real or fancied, however remote, 
as a mitigating circumstance. A con¬ 
trary rule would encourage men to 
take vengeance into their own hands 
and manufacture evidence of provo¬ 
cation in order to mitigate the pen¬ 
alty. It would declare that to brood 


over an old grudge or wrong and 
thereby swell the passion for re¬ 
venge, palliates a criminal assault, 
whereas, the good of society de¬ 
mands that men shall curb their pas¬ 
sions and submit their grievances to 
law.”—^Per Jones, J., in Davis v. 
Collins, 48 S.E. 469, 69 S.C. 460, 467 
—5 C.J. p 679 note 13 [a]. 
Provocation as part of res gestse 

(1) In action for assault, provoca¬ 
tion may be shown in mitigation of 
punitive damages, even to the extent 
of entirely excluding such damages 
when it is irresistible and solely re¬ 
sponsible for the assault, if the 
provocation is immediate or so recent 
as to constitute a part of the res 
gestae.—Cooper v. Demby, 183 S.W. 
185, 122 Ark. 266, Ann.Cas.l917D 580. 

(2) It was proper, in an assault 
and battery case, to show plaintiff’s 
acts, conduct and language, at, or 
immediately prior to the fight, as a 
part of the res gestae, in mitiga¬ 
tion of damages.—Albrecht v. St. 
Hedwig’s Roman Catholic Benev. 
Soc., 171 N.W. 461, 205 Mich. 395. 

Sufficient recency 

(1) Permitting jury to consider al¬ 
leged slanderous remarks made 
within period of statute of limita¬ 
tions to mitigate punitive damages 
in assault action is proper.—Collier 
V. Thompson, 22 S.W.(2d) 562, 180 
Ark. 695. 

(2) Evidence that one hour before 
assault plaintiff Insulted defendant’s 
sister, offered in mitigation of dam¬ 
ages, is erroneously excluded, where 
defendant was told of insult while 
at home and immediately left for 
plaintiff’s office.—^Leaman v. Fein- 
man, (La.App.) 146 So. 71. 

<3) In an action by an attorney 
for damages caused by assault and 
battery, evidence as to the abusive 
language used by him concerning de¬ 
fendants about an hour and a half 
before the assault, while addressing 
the jury in a certain case, is prop¬ 
erly admissible in mitigation of pu¬ 
nitive damages.—^Bond v. Williams, i 
214 S.W. 202, 279 Mo. 215. 

Opprobrious words 
Opprobrious words are so admissi¬ 
ble provided they were uttered at the 
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time of the assault, or so recently 
before that the provocation and as¬ 
sault may be considered as parts of 
the same transaction.—Rarden v. 
Maddox, 39 So. 95, 141 Ala. 506—5 C. 
J. p 678 note 95. 

65. Morache v. Greenberg, 165 A. 

684, 115 Conn. 549. 

“The inquiry being directed to the 
mental condition of the defendant, 
produced by the provocation, acts or 
words of the plaintiff which did not 
come to his knowledge are immate¬ 
rial.”—Morache v. Greenberg, 165 A. 
684, 685, 116 Conn. 549. 

Cooling time 

To render proof of provocation ad¬ 
missible in mitigation of damages 
for assault, provocation must have 
come to defendants’ knowledge so 
recently that passions and impulses 
created thereby have not had time 
to cool.—Morache v. Greenberg, 165 
A. 684, 116 Conn. 549. 

Finding of knowledge absent 

Whether plaintiff had been away 
with another's wife and had slapped 
her face is immaterial on question 
of provocation mitigating damages 
for assault on plaintiff by husband 
and wife’s brothers, absent finding 
these matters had come to their 
knowledge.—^Morache v. Greenberg, 
165 A. 684, 116 Conn. 549. 

66. Conn.—^Morache v. Greenberg, 

165 A. 684, 116 Conn. 549. 

Iowa.—Finn v. Stoddard, 162 N.W. 1, 

179 Iowa 904. 

5 C.J. p 679 note 14. 

Test 

The question as to whether passion 
induced by affront had time to cool 
depends on whether under all cir¬ 
cumstances one affronted had rea¬ 
sonable time to regain self-control. 
—Royer v. Belcher, 131 S.E. 556, 100 
W.Va. 694, 47 A.L.R. 1089. 

Cooling time 

In an action for damages for as¬ 
sault, evidence that on a night pre¬ 
vious to assault plaintiff made re¬ 
marks derogatory to defendant’s 
wife is not admissible in mitigation 
or justification, being too remote; 
sufficient cooling time having elaps¬ 
ed.—Finn V. Stoddard, 162 N.W. 1, 
179 Iowa 904—5 C.J. p 679 note 14 b. 
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an insulting speech made by plaintiff eo instante, evi¬ 
dence is inadmissible in behalf of defendant of 
provocative acts of plaintiff committed prior to the 
time of the assault.67 The rule which confines de¬ 
fendant to proof of recent provocation received from 
plaintiff is subject, however, to modifications which 
more or less qualify it, according to the particular 
circumstances of each case.68 Thus it is not neces¬ 
sary that the provocation and acts of the parties, 
which give character to the transaction, should oc¬ 
cur at the precise moment of the assault.^^ 

(c) Matters of Provocation 
aa. In general 

bb. Aggravating conduct of plaintiff 
cc. Opprobrious language 
dd. Threats 
ee. Newspaper article 

aa. In General 

Matter of provocation to be admissible must tend to 
show that the assauit was the result of sudden Impulse 
or passion. 

Matter of provocation to be so admissible must 
be of a nature to cause a person of ordinary prudence 
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and judgment to resent it,*^® or must tend to show 
that the assault was the result of sudden impulse or 
passion and to rebut any claim that defendant was 
actuated by premeditated malice,and must be im¬ 
mediately connected with the assault to ’which de¬ 
fendant was a party, or for which he was responsi- 
ble.72 

bb. Aggravating Conduct of Plaintiff 

Aggravating conduct of the plaintiff, otherwise com¬ 
petent and not brought on by fault of the defendant, 
which renders the defendant justly angry and incensed, 
is admissible within the rule under consideration. 

As within the rule aforesaid, it is permissible for 
defendant to show in mitigation of punitive dam¬ 
ages aggravating conduct on the part of plaintiff to 
such an extent as to render defendant, at the time 
of the assault, justly angry and incensed, *^3 unless 
the evidence is otherwise incompetent or irrele¬ 
vant. If, however, plaintiff's conduct was due to 
the fault or conduct of defendant, the rule will not 

apply.75 

Insulting member of defendants family. The bet¬ 
ter rule seems to be that defendant may offer in 
evidence, in mitigation of damages, the fact that his 


67. Bundy v, Maginess, 18 P. 668, 
76 Cal. 632. 

68. Hawaii.—Irwin v. Porter, 1 Ha¬ 
waii 159. 

Va.—Davis v. Franke, 33 Graft. (74 
Va.) 413—Rawlings v. Com., 1 
Leigh (28 Va.) 581, 19 Am.D. 757. 

5 C.J. p 679 note 16. 

Newspaper publication would not 
be admissible in mitigation of dam¬ 
ages in a civil action, as there would 
be too much “cooling time.”—Keiser 
V. Smith, 71 Ala. 481, 46 Am.R. 342. 

69. Prentiss v. Shaw, 56 Me. 427, 96 
Am.D. 475. 

Time Is not of the essence of the 
principle, but fairly established di¬ 
rect connection, as cause or effect.— 
Lenfest v. Robbins, 63 A. 729, 101 
Me. 176. 

70. Marshall v. Glover, 226 S.W. 
398, 190 Ky. 113. 

71. Morache v. Greenberg, 165 A. 
684, 116 Conn. 549. 

78. Morache v. Greenberg, supra. 

73. Ga.—^Hutcheson v. Browning, 
129 S.B. 125, 37 Ga.App. 276. 

Ky.—^Hamilton v. Howard, 28 S.W. 
(2d) 7, 234 Ky. 321. 

6 C.J. p 677 note 91. 

Accusation by plaintijff’s wife 
In an action for assault and bat¬ 
tery committed when plaintiff dis¬ 
covered defendant in altercation with 
his (plaintiff’s) wife, proof of plain¬ 


tiff’s wife’s accusation of defendant 
of being a pauper, is admissible if 
heard by plaintiff, also as part of 
res gestae affecting question of prov¬ 
ocation in mitigating damages.— 
Benjamin v. McLellan, 129 N.E. 368, 
237 Mass. 141. 

Attitude toward Bed Cross 

(1) In an action for damages by 
one tarred and feathered in May 
1918, on account of his attitude to¬ 
wards the Red Cross, evidence that 
plaintiff refused to join the Red 
Cross in December 1917, was admis¬ 
sible as one of a series of acts tend¬ 
ing to show that plaintiff was un¬ 
patriotic, calculated to arouse anger. 
—^Walker v. Kellar, (Tex.Civ.App.) 
218 S.W. 792. 

(2) In such case testimony of wit¬ 
nesses that, prior to the act of prov¬ 
ocation relied on, several persons 
had solicited plaintiff for the Red 
Cross, and that he refused to make 
a donation, and that he hardly look¬ 
ed up to see who they were, was 
clearly admissible, if knowledge by 
one or more of defendants of the in¬ 
cidents was shown.—^Walker v. Kel¬ 
lar, supra. 

Explaining motives and conduct of 
defendant 

In an action by one tarred and 
feathered by citizens because of his 
attitude towards the Red Cross, the 
court properly permitted great lati¬ 
tude in the introduction of evidence 
of prior acts and statements on the 


I part of plaintiff, which would ex¬ 
plain and cast light upon the act of 
provocation relied on, providing such 
prior acts and conduct were brought 
to the knowledge of defendants; 
such facts affording an explanation 
of the motives and conduct of de¬ 
fendants.—^Walker v. Kellar, (Tex. 
Civ.App.) 218 S.W. 792. 

74. Crosswhite v. Barnes, 124 S.E. 
242, 139 Va. 471, 40 A.L.R. 54—5 C. 
J. p 677 note 92. 

Conduct causing issuance of warrant 
for arrest 

In an action for assault and bat¬ 
tery, the court did not err in refus¬ 
ing to permit defendant to introduce 
in mitigation of damages, conduct 
and language of plaintiff which caus¬ 
ed a criminal warrant to be issued 
for her arrest.—Crosswhite v. Barnes, 
124 S.E. 242, 139 Va. 471. 40 A.L.R. 
54. 

Immaterial evidence 

In such action, where witness tes¬ 
tified that plaintiff said of a preach¬ 
er, who led a crowd which whipped 
a man for not putting up a Red 
Cross sign, that “in place of being 
a preacher he was a damned hypo¬ 
crite,” the court properly struck out 
the statement concerning the preach¬ 
er, as it did not tend to show plain¬ 
tiff’s attitude toward the Red Cross. 
—^Walker v. Kellar, (Tex.Civ.App.) 
218 S,W. 792. 

75. Robichaud v. Maheux, 72 A. 334, 
104 Me. 624—5 C.J. p 677 note 93. 
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wifej® or a member of bis family,^*^ has been in¬ 
sulted by plaintiff prior to the assault, if sufficiently 
contemporaneous with the assault, although it has 
been held that evidence of insult to defendant’s 
daughter is inadmissible ^8 

Previous affray. So also defendant may give evi¬ 
dence of a previous affray between himself and plain¬ 
tiff for the purpose of mitigating a claim for ptmi- 
tive damages.'^^ 

cc. Opprobrious Language 

Opprobrious language used by the plaintiff Is ad¬ 
missible within the ruie under consideration. 

Provoking or aggravating conduct within the rule 
and hence admissible includes opprobrious language 
used by plaintiff at the time of the assault,80 al¬ 
though the truth or falsity of statements which are 
alleged to have caused defendant to be angered is 
not a part of the transaction, and is not admis¬ 
sible in evidence.8l It is no ground for mitigation 
of damages for an assault and battery that plaintiff 
denied making statements derogatory to the char¬ 
acter of defendant, whereby defendant was greatly 
provoked.^ ^ 

If the identity of the person making the insulting 
remarks, alleged by defendant as a provocation, is 


in issue, plaintiff may introduce evidence to show 
that another person made the remarks attributed to 
him.83 

dd. Threats 

Threats of the plaintiff communicated to the defend¬ 
ant may be admitted within the ruie under consideration. 

It is also competent for defendant to prove, in 
mitigation of damages, that his conduct was influ¬ 
enced by threats made against him by plaintiff, and 
that the assault was committed in an attempt to 
prevent the execution of such threats ;8^ but this 
rule does not apply to threats uncommunicated to 
or unknown to defendant at the time of the commis¬ 
sion of the act,85 and the fact that threats of personal 
violence were communicated to defendant will not 
aid him to mitigate the damages unless he shows that 
the threats were actually made.86 

ee. Newspaper Article 

A newspaper article attacking the character of the 
defendant is admissible within the rule under considera¬ 
tion. 

In like manner defendant may, in mitigation of 
damages, offer in evidence, as provocation for the 
assault, a newspaper article which attacks his char¬ 
acter.*'^ 


76. Hamilton v. Howard, 28 S.W. i 
(2d) 7, 234 Ky. 321—5 C.J. P 678 
note 7. 

Overtures to defendant’s wife was 
admissible in an action for assault 
and battery in mitigation of puni¬ 
tive damages.—Hamilton v. Howard, 
28 S.W.(2d) 7, 234 Ky. 321. 

77. Xieaman v. Feinman, (La.App.) 
146 So. 71—5 C.J. p 678 note 8. 

78. Lovelace v. Miller, 43 So. 734, 
150 Ala. 422, 11 L.R.A.(N.S.) 670, 
14 Ann.Cas. 1139. 

79. Hawaii.—Irwin v. Porter, 1 Ha¬ 
waii 159. 

jyle.—Currier v. Swan, 63 Me. 323. 
Scope in^Tiiiy 

Where there was an affray be¬ 
tween plaintiff and one of defendants 
in the afernoon, and in the evening 
of the same day defendants assault¬ 
ed plaintiff at his house, it was held 
that defendants could show the fact 
of an affray in the afternoon, but 
not its details, in mitigation of dam¬ 
ages for the assault.—Currier v. 
Swan, 63 Me. 323. 

80. Ala.—Gissendanner v. Temples, 
169 So. 231. 

Ark.—Chicago Mill & Lumber Co. v. 

Byreans, 209 S.W. 69, 137 Ark. 341. 
Iowa.—Chapman v. Lamp, 179 N.W. 
50, 189 Iowa 771—^Fagg v. Min¬ 


neapolis & St. L. R. Co., 167 N.W. 
148, 175 Iowa 459. 

Ky.—^Lambert v. Corbin, 239 S.W. 
453, 194 Ky. 373. 

Mich.—Gungrich v. Anderson, 155 N. 
W, 379, 189 Mich. 144. 

Miss._^Woods V. Illinois Cent. R. Co., 

118 So. 197, 151 Miss. 395. 

Mo.—^Bond V. Williams, 214 S.W. 202, 
279 Mo. 215. 

5 C.J. p 677 note 94. 

Insxattng or abusive language 
Ark.—Chicago Mill & Lumber Co. v. 

Byreans, 209 S.W. 69, 137 Ark. 341. 
<3^a.—^Hutcheson v. Browning, 129 S. 

B. 125, 37 Ga.App. 276. 

Iowa.—^Fagg v. Minneapolis & St. L. 
R. Co., 167 N.W. 148, 175 Iowa 459. 

Miss._Woods V. Illinois Cent. R. Co., 

118 So. 197, 151 Miss. 395. 

Wis.—^Metzinger v. Perry, 221 N.W. 

418, 197 Wis. 16. 

5 C.J. p 677 note 94 [a]. 

Insults offered Pullman porter 
While provocation of insult is no 
answer to a suit against an individ¬ 
ual for assault and battery, it has 
been held that a carrier corporation 
was not liable for an assault com¬ 
mitted by one of its servants who 
was provoked by a passenger’s in¬ 
sults,—Rohrback V. Pullman’s Pal¬ 
ace Car Co.. (C.C,Pa.) 166 F. 797. 

81. Ind.—^Butt V. Gould, 34 Ind. 552. 
Ky.—Sparks v. Sipple, 131 S.W. 389, 
140 Ky. 542. 


82. Gronan v. Kukkuck, 12 N.W. 
748, 69 Iowa 18. 

83. Renfro v. Barlow, 115 S.W. 225, 
131 Ky. 312. 

84. Ky.—^Waters v. Brown, 3 A.K. 
Marsh. 557. 

La.—^Bankston v. Folks, 38 La.Ann. 
267. 

^is.—^Fairbanks v. Witter, 18 Wis. 
287, 86 Am.D. 766. 

Evidence of threats and prior 
quarrels may be given to mitigate 
the fine to be assessed by the jury. 
—IJ. S. V. Bartle, (C.C.D.C.) 24 F. 
Cas.No.14,531, 1 Cranch C.C. 236— 
Yeager v. Berry, 82 Mo.App. 534— 
Chambers v. Porter, 5 Coldw.(Tenn.) 
273. 

In Nebraska evidence of threats 
made by the injured party is not ad¬ 
missible, in mitigation of damages, 
in an action for assault and battery 
because "no recovery can be had of 
punitive or exemplary damages.”— 
Mangold v. Oft, 88 N.W. 507, 63 Neb. 
397, 399. 

85. Sorgenfrei v. Schroeder, 76 Ill. 
397. 

86. Ind.—^Hutts v. Shoaf, 88 Ind. 
395. 

N.J.—CJastner v. Sliker, 33 N.J.Law 
507. 

87. Mulcahy v. Duggan, 214 P. 1106, 
67 Mont. 9—5 C.J. p 678 note 10. 
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(d) Continuing Provocation 

Provocative conduct, continuous to the time of the 
assauit, is admissible within the rule under considera¬ 
tion. 

Where the language or actions of plaintiff are a 
part of a series of provocations, and are frequently 
repeated and continued down to the time of the 
assault, they may be proved in mitigation of dam¬ 
ages ,*^3 but it has been held that the fact that de¬ 
famatory language used by plaintiff concerning de¬ 
fendant some weeks or months before the assault was 
repeated to the latter by another an hour or so 
before the assault did not render it admissible in 
evidence in mitigation of damages in an action there- 
for.s^ 

(e) From Whom Provocation Must Come 

Provocation to be admissible within the rule under 
consideration must be that given by plaintiff himself. 

While it has been held that such provocation as 
will relieve from or mitigate, exemplary damages 
may proceed from the acts of third persons, as well 
as from those of plaintiff himself,90 the general rule 
is that the provocation must be that given by plain¬ 
tiff himself, hence, statements, made by third par¬ 
ties to defendant of provocative or threatening acts 
of plaintiff on a former occasion are inadmissible. 

f. Criminal Prosecution of Defendant 

In most Jurisdictions proof of prior conviction and 
punishment of the defendant for the same assault Is not 
admissible to mitigate damages. 

By the weight of authority the fact that defend¬ 
ant was prosecuted criminally, convicted, and im¬ 
prisoned, or paid a fine imposed, cannot be consid¬ 
ered in mitigation of damages nor as a bar to a 
recovery of exemplary damages but in other ju¬ 
risdictions, it has been held that, for the purpose of 
mitigating vindictive damages, it is competent for 

88. Moran v. Vlcroy, 74 S.W. 244, 

24 Ky.L. 2415—6 C.J. p 680 note 
18. 

89. Le Laurin v. Murray, 87 S.W. 

131, 75 Ark. 232. 

90. Robison v. Rupert, 23 Pa. 623— 

5 C.J. p 677 note 89. 

91. Ky.—Bramel v. Cunningham, 11 
Ky.Op. 409. 

Pa.—Wirslng v. Smith, 70 A. 906, 222 
Pa. 8. 

5 C.J. p 677 note 90. 

92. Wirsing v. Smith, 70 A. 906, 222 
Pa. 8—5 C.J. p 686 note 97. 

93. Smithwiok v. Ward, 52 N.C. 64, 

75 Am.r>. 453^ C.J. p 687 note 98. 

94. Spelina v. Sporry, 279 Ill.App. 

376. 

msultlng aad abusive language 


defendant to show that he was theretofore convict¬ 
ed and punished for the same offense.^^ 

§ 45. — To Establish Defense 

a. Matter of defense or justification gen¬ 

erally 

b. Necessity of proof of overt act 

c. Recency or knowledge of provocation 

d. Threats 

e. Ejecting trespasser 

f. Right to possession 

g. Consent; license 

a. Matter of Defense or Justification Generally 

To establish defense, only evidence which taken as 
true constitutes a defense is admissible. 

To be admissible to establish a defense to an as¬ 
sault or assault and battery, evidence offered, if 
taken as true, must be such as will constitute a de- 
fense.®^ Hence matter offered in justification which 
would not constitute a defense or excuse is, of course, 
not admissible in evidence for such purpose.^5 Ag¬ 
gression by plaintiff may be shown by proof of 
threats, insults, abuses, blows, or hostile attitudes.^s 
Defendant may give in evidence quarantine regula¬ 
tions to justify his action thereunder.^7 

b. Necessity of Proof of Overt Act 

Evidence that the defendant feared attack by plain¬ 
tiff Is not admissible without proof of an overt act to 
justify fear. 

Where justification by way of self defense is claim¬ 
ed, evidence that defendant had just cause to be¬ 
lieve that plaintilf was about to assault him and there¬ 
fore struck first is inadmissible to sustain such theory 
of justification, unless proof is first given that there 
was an overt act of attack and that defendant at the 
time had reasonable ground to suppose that he was in 
imminent danger.^^ 

So. 639, certiorari denied (Ala.) 156 
So. 641. 

Shooting to protect property 
Proof that plaintiff had been seen 
taking property on prior occasions 
was inadmissible to show justifica¬ 
tion for the shooting of plaintiff sub¬ 
sequently seen taking property.— 
Spelina v. Sporry, 279 Ill.App. 376. 

96. Walsh V. Schriner, (La.App.) 
168 So. 345. 

97. O'Brien v. Cunard Steamship 
Co., 28 N.E. 266, 154 Mass. 272, 13 
L.R.A. 329. 

98- Cooke V. Wilbanks, 94 So. 725, 
208 Ala. 486—5 C.J. p 683 note 62. 

Overt act missing 
Evidence that plaintiff, a month 
previous, had called defendant a liar 


may he offered in an action in ex¬ 
cuse.—^Woods V. Illinois Cent. R. Co., 
118 So. 197, 151 Miss. 395. 

Verbal abuse admissible 
Under a self-defense issue, evi¬ 
dence that plaintiff had, at times 
previous to the assault, verbally 
abused defendant, is admissible.— 
Russ V. Good, 97 A. 987, 90 Vt. 236. 

95. Spelina v. Sporry, 279 Ill.App. 
376. 

Prior thefts 

Where a store manager charged a 
customer with stealing groceries and 
assaulted the customer, who sued for 
assault and battery, evidence that 
on previous occasions the customer 
had stolen goods from the store was 
inadmissible.—Great Atlantic & Pa¬ 
cific Tea Co. V. Smalley, (App.) 166 
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c. Becency or Knowledge of Provocation 

Only matters of provocation known to the defendant 
and occurring sufficiently near to the time of the as¬ 
sault are admissible In justification. 

To establish provocation as a defense, only those 
circumstances surrounding the battery as existed at 
the time of the assault, or so recently as to warrant 
an inference that defendant was still laboring under 
the excitement caused by them, are admissible in 
evidence.QS Hence, defendant cannot introduce evi¬ 
dence of provocation not so immediately preceding 
and connected with the assault as to constitute a 
part of the res gestas.^ So matters of provocation, 
not known to defendant at the time of the alleged 
assault, cannot be introduced in evidence.^ 

d. Threats 

Prior threats to be admissible must have been com¬ 
municated to the defendant sufficiently near the time of 
the assault and have been accompanied by an overt act 
justifying apprehension of harm. 

While previous threats by plaintiff, communicated 
to defendant, are competent to show plaintiff’s state 
of mind,3 at least where the defense is that plaintiff 
was in fact the original assailant,^ they are inad¬ 
missible to establish a complete defense in the absence 
of evidence of an overt act on the part of the as¬ 
sailant such as would authorize acts of self-defense.® 


Where defendant is a witness in his own behalf 
it is not competent to ask him what threats of per¬ 
sonal violence by plaintiff had been communicated to 
him immediately before the fight, unless it is shown 
that such threats were in fact made by plaintiff.® 

In any event, such threats to be admissible must 
have been made at a time sufficiently near to the 
assault as to indicate that defendant was still labor¬ 
ing under the fear produced thereby.^ 

e. Ejecting Trespasser 

Evidence is admissible to rebut justification for ejec¬ 
tion. 

If defendant introduces evidence to justify an 
ejection which resulted in an assault and battery, 
plaintiff may in turn introduce evidence in rebuttal 
thereof.® 

f. Eight to Possession 

Competent evidence of right of possession, If ma¬ 
terial, is admissible where the assault grew out of a dis¬ 
pute relating to such right. 

Where it appears that the assault and battery 
grew out of a dispute or controversy as to the right 
to personal or real property, or the use or posses¬ 
sion of the latter, or the fact of actual occupancy 
thereof, and the subject matter of the controversy 


and offered a reward to another per¬ 
son to whip defendant, was inadmis¬ 
sible, in the absence of any evidence 
supporting defendant’s plea of self- 
defense.—^Duncan v. Moore, 271 S.W. 
847, 219 Mo.App. 374. 

9a. Ky.—^Marshall v. Glover, 226 S. 

W. 39S, 190 Ky. 113. 

Mo.—Haley v. Walker, 12 S.W. (2d) 
759, 223 Mo.App. 1S3. 

Wyo.—Mahoney v. Pearce, 265 P. 
446, 38 Wyo. 51. 

1. Long V. Seigel, 58 So. 380, 177 
Ala. 338—.5 C.J. p 684 note 72. 

2. Standish v. Newton, 152 A. 41, 
10:i Vt 85—Severance v. Gage, 121 
A. 753, 97 Vt 33—5 C.JT. p 683 note 
63. 

Znjnry from prior assault by plaintiff 
In an action for assault and bat¬ 
tery, defendant’s offer to show that 
he passed blood from the bowels as 
a result of an assault previously 
made on him by plaintiff is properly 
rejected, it not appearing that de¬ 
fendant had discovered his condition 
prior to the time he struck plaintiff. 
—Standish v. Newton, 152 A. 41, 103 
Vt 85. 

Offer to show knowledge not made 
good 

Cross-examination of plaintiff re¬ 
garding his knowledge of an arrest 


of defendants’ husband and father 
and his refusal to subscribe to a 
fund raised by the neighbors to pay 
the fine imposed was inadmissible, 
where defendants’ counsel failed to 
make good an offer of testimony 
tending to show defendants’ knowl¬ 
edge of these facts when the assault 
was committed, thus establishing 
some provocation.—Severance v. 
Gage, 121 A. 753, 97 Vt 33. 

3. Tuck V. Beliles, 156 S.W. 883, 153 
Ky. S4S—5 C.J. p 684 note 64. 

4. Paurie v. Lazelle, 99 N.E. 80, 205 
N.Y. 526, reversing 126 N.T.S. 1128, 
141 App.Div. 931—5 C.J. p 684 note 
65. 

5. Cooke V. Wilbanks, 94 So. 725, 
208 Ala. 486. See Hinton v. Muhl- 
man, 201 IlLApp. 177. 

e. Hutts V, Shoaf, 88 Ind. 395. 

7. Ky.—Marshall v. Glover, 226 S. 

W. 398, 198 Ky. 113. 

Wyo.—^Mahoney v. Pearce, 265 P. 
446, 38 Wyo. 151. 

Threats not too remote 
In an action for damages for the 
unlawful shooting and wounding of 
plaintiff by defendant where there 
was a state of bad feeling existing 
between the two for three previous 
yeai's, threats made by plaintiff . 
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against defendant a year prior to the 
assault were not too remote to be 
admissible, there being no evidence 
of any resumed friendly relations.— 
Marshall v. Glover, 226 S.W. 398, 190 
Ky. 113. 

Threats too remote 
Testimony that plaintiff had, a day 
or two earlier, insulted defendant’s 
wife, and threatened to slap her face 
during an interview relative to an 
automobile collision, was inadmissi¬ 
ble as bearing on the question of 
self-defense, in that it was entirely 
too remote.—^Mahoney v. Pearce, 265 
P. 446, 38 Wyo. 151. 

8. Usher v. Severance, 86 A. 741, 86 

Vt. 523. 

PJeetion from police station. 

In an action against a chief of po¬ 
lice for assault and battery, where 
defendant claimed that while the po¬ 
lice ofHcers were questioning a boy 
arrested for larceny his relatives 
created a disturbance by boisterous, 
profane, and vulgar language, and 
that, because of such disturbance 
and plaintiff’s refusal to leave, he 
expelled plaintiff from the station 
house, plaintiff should have been 
permitted to rebut testimony that 
the boy’s aunt called one of the of¬ 
ficers vile and abusive names, since 
he had the right to show in rebuttal 
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is a material element in the case, evidence may be 
given by either party to prove such right or fact 
of occupancy but, if unimportant because not ma¬ 
terial, or as not tending to characterize the trans¬ 
actions, is inadmissible.So a judgment determin¬ 
ing facts tending to show the true boundary line is 
inadmissible where there is no identity of parties 
or of subject matter,^^ or where it is not conclusive 
as to the rights of the parties .12 

g. Consent; License 

Evidence to show or disprove consent or license Is 
admissible. 

Any evidence tending to show consent or license on 
the part of plaintiff is admissible to repel the allega¬ 
tion of force, 13 to mitigate damages (supra § 44 b), 
or to reduce punitive damages (supra § 44 b), and 
plaintiff may, likewise, repel any implication of li¬ 
cense arising from such evidence.i^ 

§ 46, Weight and Sufficiency of Evidence 

A preponderance of the evidence is necessary and 
sufficient to prove the plaintiff’s case or the defendant’s 
plea of Justification. Ordinarily weight of testimony, not 
number of witnesses, determines the preponderance of 
the evidence. 


While in a civil action for assault or assault and 
battery plaintiff must establish his case by a prepon¬ 
derance of the evidence,i3 as a general rule he need 
not go further and prove his case beyond a reason¬ 
able doubt, a fair preponderance of the evidence in 
his favor being sufficient.13 This is true in cases 
of aggravated assault as well as in cases of simple 
assault,i7 and according to the weight of author¬ 
ity this is true even though the acts constituting the 
assault amount to a crime.13 

Where defendant denies the assault the verdict 
may stand on the uncorroborated evidence of plain¬ 
tiff,13 and defendant’s own testimony may sufficient¬ 
ly establish the commission of the assault.20 

Justification as a defense must be established by 
a preponderance of the evidence ,21 but it may be 
sufficiently shown by plaintiff’s evidence, although 
without support in the evidence of defendant .22 

To warrant exemplary or punitive damages, no 
more than a preponderance of evidence is neces- 
sary.23 In the notes will be found cases in which 
the evidence in civil actions for assault or for as¬ 
sault and battery was held to be sufficient or in- 


that the disturbance relied on as a 
justification for the alleged assault 
did not take place in whole or in 
part—Usher v. Severance, 86 A. 741, 
86 Vt 523. 

9. Georgia Land Co. v. Davis, 111 
S.E. 219, 28 Ga,App. 398—5 C.J. p 
684 note 73. See Hinton v. Muhl- 
man, 201 Ill,App. 177. 

Right to enter premises 

(1) Where a contract of bailment 
of a machine gave to defendant the 
right to enter plaintiff’s premises if 
there should be a default in the pay¬ 
ment of rental and to take away the 
machine without liability in an ac¬ 
tion for trespass or damages, defend¬ 
ant sued for assault by an agent has 
a right to show a default in the 
payment of rent, and plaintiff cannot 
claim that trespass was committed 
by a proper employee of defendant 
entering the house in order to re¬ 
move the machine.—Lowry v. Singer 
Sewing Mach. Co., 62 Pa.Super. 364. 

(2) In action for assault during a 
dispute as to whether plaintiff had a 
right to tie cows on certain land, 
plaintiff, being charged with tres¬ 
pass, had the right to explain her 
cl^m of right and to show her good 
faith.—^Kirkpatrick v. Crutchfield, 
100 S.E. 602, 178 N.C. 348. 

Advice of cotuisel as to title 
While the taking of advice of 
counsel is not a defense to a civil 
action for assault and battery, it is 
admissible on the question of dam¬ 


ages both actual and exemplary.— 
Walker v. Chanslor, 94 P. 606, 163 
Cal. 118, 126 Am.S.R. 61, 17 L.R.A 
<N.S.) 455. 

10 . Conn.—^Brown v. Wheeler, 18 
Conn. 199. 

Mich.—Taylor v. Adams, 24 N.W. 
864, 58 Mich. 187. 

11 . Phillips v. Jamieson, 16 N.W. 
318, 51 Mich. 153. 

12. Fahey v. Grotty, 29 N.W. 876, 
63 Mich. 383, 6 Am.S.R. 305. 

13. Crossman v. Bradley, 53 Barb. 
(N.T.) 125—5 C.J. p 685 note 79. 

14. Van Voorhis v. Hawes, 12 How. 
Pr.CN.Y.) 406—5 C.J. p 685 note 
82. 

15. Finkelstein v, Naihaus, (La. 
App.) 151 So. 686—^Dehmer v. 
Hemler, 131 So. 583, 15 La.App. 201 
—Garma v. Galmiche, 130 So, 862, 
14 La.App. 694. 

16. Ill.—Glascock V. Gerold, 199 Ill. 
App. 134. 

S.C.—^Kirven v. Kirven, 160 S.E. 432, 
162 S.C. 162. 

Wis.—Lang v. Oudenhoven, 252 NW. 
167. 

5 C.J. p 687 note 2. 

17. Dean v. Raplee, 27 N.T.S. 438, 75 
Hun 389, afllrmed 39 N.E. 952, 145 
N.T. 319. 

There Is no rule of evidence which 
requires a greater preponderance of 
proof to authorize a verdict in ac- 
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tions for aggravated assaults than 
in mere simple assaults.—Elliott v. 
Van Buren, 33 Mich. 49, 20 Am.R. 
668—5 C.J. p 688 note 5. 

18. Kurz V. Doerr, 72 N.E. 926, 180 
N.T. 88, 105 Am.S.R. 716, 2 Ann. 
Cas. 71, affirming 83 N.T.S. 736, 86 
App.Div. 507, 13 N.T.AnmCas. 340 
—5 C.J. p 688 note 3. 

Authority to the contrary.—Cross¬ 
man V. Bradley, 53 Barb.(N.T.) 125 
—5 C.J. p 688 note 4. 

19. Peterson v. Lemke, 150 N.W. 
481, 159 Wis. 353. 

20. Arthur v. Craft, 174 N.W. 590, 
187 Iowa 882 —5 C.J. p 688 note 7. 

21. Cal.—Galloway v. United Rail¬ 
roads of San Francisco, 232 P. 491, 
69 Cal.App. 770. 

W.Va.—Polen v. Huber, 181 S.E. 718. 

In an action agfainst a surgeon for 
assault and battery in the perform¬ 
ance of an operation on a fourteen 
year old boy without first obtaining 
the consent of the patient or his par¬ 
ents, the surgeon had the burden to 
establish the existence of the claim¬ 
ed emergency by a preponderance of 
the evidence.—^Rogers v. Sells, (Okl.) 
61 P.(2d) 1018. 

22. Brubaker v. Bidstrup, 147 S.W. 
541, 163 Mo,App. 646—5 C.J. p 688 
note 8. 

23. St. Ores v. McGlashen, 15 p. 
452, 74 Cal. 148—5 C.J. p 688 note 

9. 
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sufficient to sustain verdicts, findings, 25 or judg¬ 
ments,25 or to show the establishment of a partic¬ 
ular fact in issue, such as an actual assault or an 


assault and battery,^? intent 6f malice, 28 mutual 
combat,28 defendant as the aggressor,50 defendants 


24. asvideuce held snfflcient to sus¬ 
tain verdict 

Cal.—Bloomberg v. Laventhal, 178 P. 
496, 179 Cal. 616—Turner v. Whit- 
tel, (App.) 38 P.(2d) 825—Dooley 
V. West American Commercial Ins. 
Co., 23 P.(2d) 766. 133 Cal.App. 68 
—^Betliurum v. Krumm, 292 P. 287, 
109 Cal.App. 5—^Heep v. Bohan, 243 
P. 71, 75 CaLApp. 664—Rudd v. 
Means, 242 P. 1089, 75 Cal.App. 
539. 

Ill.—Ceser v. Morehouse, 205 IlLApp. 
236—^Maslo v. Matyasik, 199 Ill. 
App. 482—Fogel v. Fritts, 199 Ill. 
App. 396—Glascock v. Gerold, 199 
Ill.App. 134. 

Ind.—^Baltimore & O. R. Co. v. Apple- 
gate, 149 K.E. 651, 84 Ind.App. 192, 
rehearing denied 150 N.E. 794. 
Kan.—Dick v. Dick. 58 P.(2d) 1125, 
144 Kan. 183—Chapman v. Watson, 
295 P. 654, 132 Kan. 324. 

Ky.—^Johnson v, Taylor, 53 S.W.(2d) 
550, 245 Ky. 247—^Kroger Grocery 
& Baking Co. v. Flora, 35 S.W.(2d) 
275, 237 Ky. 191—^Edwards v. 

Druien, 32 S.W.(2d) 411, 235 Ky. 
835—Barth v. Stewart. 18 S.W.(2d) 
275. 229 Ky. 840—^Norton v. Win¬ 
stead. 290 S.W. 1034, 218 Ky. 26. 
La.—Iiiddell v. Lex. 113 So. 463, 163 
La. 1083—Brown v. Smith, 88 So. 
692. 149 La. 73—Mertz v, Di 

Giorgio, 74 So. 177, 140 La. 870— 
Dehmer v. Hemler, 131 So. 683, 15 
La.App. 201. 

Me.—^Paradis v. Judkins, 122 A. 632, 
123 Me. 270. 

Mich.—Cornell v. Fidler, 160 N.W. 
840, 194 Mich. 509. 

Minn.—^Butler v. Whitman, 258 N.W. 
165—^Farrell v. Kruger, 248 N.W. 
720, 189 Minn. 165—^Erickson v. 
Koch, 209 N.W. 624, 168 Minn. 105 
—Klein v. Pasch, 190 N.W. 338, 
153 Minn. 291—Smith v. Salem, 185 
N.W. 394, 150 Minn. 418—Dahlsie 
V. Hallenberg, 173 N.W. 433, 143 
Minn. 234. 

Mo.—Orblitt v. Bergfeld, 191 S.W. 
998—Campbell v, Crutcher, (App.) 
224 S.W. 115. i 

N.J.—^Fleming v. Burrell, 135 A. 698, 

5 N,J.Misc. 173—^Peiner v. Warner, 
135 A. 64, 4 N.J.Misc. 901. 

N.Y.—Goldstein v. Sabin, 179 N.T. 
S. 81. 

N.C.—^Holloway v. American Cotton 
Mills, 161 S.E. 551, 201 N.C. 850. 
N.D.—^Powell V. Meiers, 209 N.W. 
547, 54 N.D. 336. 

Okl.—Stockton v. Roberts, 30 P.(2d) 
896. 

Pa.—Stracka v. Mosko, 99 Pa.Super. 
463—^McLaughlin v. Singer Sew¬ 
ing Machine Co., 75 Pa.Super. 533. 

R. I,—Lewis V. Lake, 150 A. 612. 

S. D.—Leggett v. Dinneen, 167 N.W. 
235. 40 S.D. 336. 


Utah.—Johanson v. Huntsman, 209 P. 
197, 60 Utah 402. 

Vt.—Helen v. McLaughlin, 176 A. 
297. 

Va.—Wilkinson v. Allen, 118 S.E. 94, 
136 Va. 607. 

Wash.—Smith v. Drew, 26 P.(2d) 
1040. 

Wyo.—^Hanson v. Shelburne, 153 P. 

899, 23 Wyo. 445. 

5 C.J. p 687 note 1 [a]. 

Svidence held insufficient to sus¬ 
tain verdict. —^Ik^Iandelkow v. Meyer, 
219 IlhApp. 286—Arthur v. Craft, 
174 N.W. 590, 187 Iowa 882—Newsom 

V. Starns, (App.) 142 So. 704, con¬ 
forming to (La.) 142 So. 138, 174 
La. 955, annulling (App.) 136 So. 
743—^Burrage v. Gill, 130 So. 857, 15 
La.App. 126—Ray v. Knowles, 255 N. 

W. 295, 267 Mich. 456—5 C.J. p 687 
note 1 [b]. 

S5. Evidence held sufficient to sus¬ 
tain finding 

U.S.—Alker v. Johnson, (C.C.A.Fla.) 
81 F.(2d) 865. 

Ala.—J. J. Newberry Co. v. Smith, 
149 So. 669. 227 Ala. 234. 

Ark.—^Hays v. McGuirt, 66 S.W.(2d) 
281—Edgin v. Talley, 276 S.W. 591, 
169 Ark. 662, 42 A.L.R. 1194. 

Cal.—^Loeb v. Kimmerle, 9 P.(2d) 199, 
215 Cal. 143—^Livesey v. Stock, 281 
P. 70, 208 Cal. 315—^Boyes v. Evans, 
(App.) 58 P.(2d) 922—Willis v. 
Perinoni, 276 P. 359, 97 CaLApp. 
764—^Lorenz v. Hunt, 264 P. 336, 
89 CaLApp. 6. 

Iowa.—^Dugan v. Midwest Cap Co., 
229 N.W. 847. 

i Kan.—^Rohr v. Riedel, 202 P. 852, 
110 Kan. 107. 

Ky.—^Muller v. Swann, 175 S.W. 15, 
164 Ky. 159. 

Md.—Pugaczewska v. Maszko, 163 A. 
205, 163 Md. 355. 

Mass.—Ross V, Michael, 140 N.E. 292, 
246 Mass. 126. 

Minn.—^Tork v. York, 179 N.W. 212, 
146 Minn. 442. 

Tex.—^Davis v. Clark, (Civ.App.) 78 
S.W. (2d) 1008—^Hollick v, Boyett, 
(Civ.App.) 6 S.W.(2d) 231—Pflu- 
ger V. Schoen, (Civ.App.) 221 S.W. 
1090, dismissed for want of ju¬ 
risdiction—^Walker v. Kellar, (Civ. 
App.) 218 S.W. 792. 

Va.—^Wilkinson v. Allen, 118 S.B. 94, 
136 Va. 607. 

Wyo.—Wilson v. Hall, 244 P. 1002, 
34 Wyo. 466. 

Evidence held insufficient to sus¬ 
tain finding. —^Pushard v. Cowan, 
(Me.) 177 A. 607—Walker v. Kellar, 
(Tex.Civ.App.) 218 S.W. 792. 

2a Evidence held sufficient,— Gorum 
V. Henry, 70 So. 626, 138 La. 696. 
Evidence held insufficient 
I In an action against a power com- 
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pany for assault when its employees 
entered the home of plaintiff's fa¬ 
ther to repossess an electric refriger¬ 
ator under a conditional sales con¬ 
tract, evidence, failing to show lan¬ 
guage or conduct indicating a threat 
or intent to harm plaintiff, was held 
insufficient to sustain judgment for 
plaintiff.—^Kaufman v. Kansas Power 
& Light Co., 58 P.(2d) 1055, 144 Kan. 
283. 

27. Evidence held sufficient 

Ala—^Roberts v. Bellew, 157 So. 216 
Cal.—^Livesey v. Stock, 281 P. 70, 208 
Cal. 315—Ward v. De Martini, 292 
P. 192, 103 CaLApp. 745—Seelye v. 
Harvey, 189 P. 311, 46 CaLApp. 
448. 

Ill.—Hale V. Harms, 257 IlLApp. 388. 
Iowa.—^Hollingshead v. Watkins, 173 
N.W. 4, 186 Iowa 582. 

Utah.—^Marble v. Jensen, 178 P. 66, 

53 Utah 226. 

Evidence held Insnfficlent.— Atkins 
V. Pumila, 137 So. 865, 18 LaApp. 
193. 

Foot against door to detain plaintiff 
In an action for damages for an 
assault and where defendant put his 
foot against a door to detain plain¬ 
tiff and get him to return a deed 
which plaintiff had in his possession, 
the court on trial without Jury was 
not bound to treat defendant’s act as 
an assault.—Tennigkeit v. Winegar, 
206 P. 799, 71 Colo. 364. 

Indecent assault shown. —^Ransom 
V. McDermott, 246 N.W. 266, 215 
Iowa 694—Graves v. Peck, 209 N.W. 
617, 114 Neb. 745—5 C.J. p 687 note 
1 [j]. 

28. Evidence held sufficient 

Cal.—^Boyes v. Evans, (App.) 58 P. 
(2d) 922. 

Ill.—Spelina v. Sporry, 279 IlLApp. 
376. See McGlothlin v. Peters, 201 
IlLApp. 181. 

Iowa.—^Finn v. Stoddard, 162 N.W. 1, 
179 Iowa 904. 

Mo.—^Diehl v. Bestgen, (App.) 217 
S.W. 556. 

N.D.—Powell V. Meiers, 209 N.W. 547, 

54 N.D. 336. 

Utah.—Johanson v. Huntsman, 209 
P. 197, 60 Utah 402. 

Va.—^Bannister v. Mitchell, 104 S.E. 
800, 127 Va. 578. 

Evidence held insufficient.— Ft. 
Wayne & Northern Indiana Traction 
Co, V. Ridenour, 123 N.E. 720, 71 Ind. 
App. 263. 

28. Evidence held sufficient. —Wood 
V. McKeever, 41 P.(2d) 989, 141 Kan. 
323—5 C.J. p 687 note 1 [f]. 

SO. Evidence held sufficient.— 
Brause v. Brause, 177 N.W. 65, 190 
Iowa 329—^Hollingshead v. Watkins, 
173 N.W. 4, 186 Iowa 682—Cerneglia 
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participation,31 reasonableness of force used,32 justi¬ 
fication,33 plaintiff as the aggressor,34 the injuries 
and damages sustained,35 and other matters prop¬ 
erly in issue.36 


§ 46 

Number of witnesses* In accord with general 
rules, it is ordinarily held that the preponderance 
of the testimony, in an action for assault or assault 
and battery, is to be determined from its value and 


V. Fratello, 81 So. 318, 144 I^a. 795— 
Naquin v. Billiott, (La.App.) 155 So. 
261—^Hays v. Barcellona, (La.App.) 
142 So. 164—^Moore v. Rensingr, 144 
A. 116, 7 N.J.lMisc. 65—5 C.J. p 687 
note 1 [d]. 

31. SvideiLce held sufficient. —^Brouse 
V. Brouse, 177 N.W. 65. 190 Iowa 329 
—Sharum v. Sharum, 200 P. 176, 82 
Okl. 266—Walker v. Kellar, (Tex.Civ. 
App.) 218 S.W. 792—5 C.J. p 687 
note 1 [c]. 

Evidence held insufficient.—^Hall v. 
Miller, (La. App.) 159 So. 621— ^Varda 
V. Lynch, 196 N.T.S. 641, 203 App. 
Div. 539. 

32u Beasonahle force shown.— Ban- 
iulis V. Sundik, 152 A. 578, 112 Conn. 
436—People v. Petrie, 198 N.Y.S. 81, 
120 Misc. 221. 

tlnreasonahle force shown. —^Mc¬ 
Lean V. Coif, 176 P. 169, 179 Cal. 
237—Makuc v. Majestic Hotel Co., 
165 N.T.S. 232—5 C.J. p 687 note 1 
[gr] (1), (2). 

33. Evidence held sufficient. —^Ban- 
iulis V. Sundik, 152 A. 578, 112 Conn. 
436—Ater v. Ellis, (Tex.Civ.App.) 227 
S.W. 222, dismissed for want of ju¬ 
risdiction. 

Evidence held insufficient 
Cal.—Vanoni v. Rood, 261 P. 1020, 87 
Cal.App. 218—Seelye v. Harvey, 189 
P. 311, 46 Cal.App, 448. 

Ill.—^Michalak v. Towkiewicz, 199 Ill. 
App. 405. 

La.—^Nash v. Longville Lumber Co., 
88 So. 226, 148 La. 943—Quinn v. 
Banker, (App.) 166 So. 908—Her¬ 
rington V. Magee, 131 So. 490, 15 
La. App. 183. 

Minn.—^Wrabek v. Suchomel, 177 N. 

W. 764, 145 Minn. 468. 

N.J.—^Moore v. Reusing, 144 A. 116, 
7 N.J.Misc. 65. 

Tenn.—Human v, Goodman, 18 S.W. 

(2d) 381, 159 Tenn. 241. 

Utah.—^Johanson v. Huntsman, 209 
P. 197, 60 Utah 402. 

Va.—Turk v. Martin, 97 S.E. 351, 124 
Va. 103. 

Shooting not accidental 

In an action for injuries sustained 
by a shot in a leg received when 
plaintiff jumped out of an automobile 
as Tennessee officers attempted to ar¬ 
rest plaintiff and his companions in 
North Carolina on a charge of drunk¬ 
enness and operation of an automo¬ 
bile on a highway while drunk, the 
evidence was held to support a find¬ 
ing that the shooting was not acci¬ 
dental and to support a verdict for 
plaintiff.—^Jennings v. Riddle, (Tenn. 
App.) 25 S.W.(2d) 946. 


34. Evidence held sufficient. —Walsh 
v. Schriner, (La.App.) 168 So. 345—- 
Williams v. Williams, (La.App.) 163 
So. 554—^Di Giovanni v. Brodtman, 
128 So. 665, 14 La.App. 34—^Anders 
V. Clover, 165 N.W. 640, 198 Mich. 
763—^Robison v. La Forge, (Wash.) 
27 P.(2d) 685—5 C.J. p 687 note 1 
[e]. 

Evidence held insufficient. —^Melton 

V. Allen, 278 S.W. 1095, 212 Ky. 310 
—^Rainey v. Miano, 134 So. 757, 17 La 
App. 137. 

35. Evidence held sufficient 

(1) To authorize an inference that 
the injuries were not temporary.— 
Erickson v. Koch, 209 N.W. 624, 168 
Minn. 105. 

(2) To prove that the injury in¬ 
flicted was severe and caused much 
pain and suffering.—Edmondson v. 
Akin, 254 S.W. 493, 160 Ark. 280. 

(3) To warrant an award of ex¬ 
emplary damages.—^Michalak v. Tom- 
kiewicz, 199 IlLApp. 405. 

(4) To warrant recovery of both 
actual and punitive damages.—Cus¬ 
ter V. Kroeger, 240 S.W. 241, 209 Mo. 
App. 450. 

(5) To warrant the assessment of 
substantial damages.—^Taylor v. Wil¬ 
liamson, 196 N.W. 713, 197 Iowa 88 
—Horst V. Handke, 180 N.W. 762, 190 
Iowa 658, 

Evidence held insufficient 

(1) To show that nervousness, 
sleeplessness, nervous headaches, and 
convulsions following childbirth 
were the proximate results of an al¬ 
leged assault on plaintiff by defend¬ 
ant—Smith V. Harsch, (Iowa) 205 N. 

W. 338. 

(2) To show that plaintiff, chased 
from his business, would probably 
have made any profits out of his 
business, if permitted to remain and 
conduct the same.—Walker v. Kel¬ 
lar, (Tex.Civ.App.) 218 S.W. 792. 

(3) To warrant a finding of dam¬ 
ages to plaintiff's business.—^Robert¬ 
son V. Hulbert 197 N.W. 505, 226 
Mich. 219. 

(4) Evidence as to whether a la¬ 
tent tubercular condition was made 
active by assault was insufficient to 
allow a recovery based thereon.— 
Kirschbaum v. Lowrey, 218 N.W. 461, 
174 Minn. 107. 

(5) In an action for assault and 
battery, in which plaintiff claimed 
damages for humiliation and mental 
suffering resulting from the publicity 
of defendant's charges that plaintiff 
had been unduly familiar with de¬ 
fendant's wife, the evidence showed 
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that the publicity emanated from 
plaintiff rather than from defendant. 
—^Robertson v. Hulbert, 197 N.W. 
505, 226 Mich. 219. 

(6) Evidence as to disfigurement 
from scars and as to pain caused 
thereby was insufficient to permit 
jury to consider them as basis for 
future damage.—^Pettijohn v. Hal- 
loran, 206 N.W. 631, 200 Iowa 1355. 

36. Xiiability of defendaat 

(1) Evidence held to show.—Na¬ 
quin V. Billiott, (La.App.) 155 So. 
261—^Davis v. Randall, 135 So. 727, 
17 La.App. 291—^Hunter v. Price, 8 
La.App. 783. 

(2) Evidence held to support a 
finding that insurance company em¬ 
ployees committed assault and bat¬ 
tery on insured who had been re¬ 
quested to come to the insurance 
company’s offices to adjust claims 
on accident policies.—^Perry v. 
Washington Nat. Ins. Co., (Cal. 
App.) 59 P.(2d) 158—Perry v. Wash¬ 
ington Nat Ins. Co., (Cal.App.) 58 
P.(2d) 701. 

Authority of agent 
Evidence, in an action for assault, 
established a prima facie case of au¬ 
thority of the person repossessing 
the automobile to represent the al¬ 
leged principal.—^Dooley v. West 
American Commercial Ins. Co., 23 P. 
(2d) 766, 133 Cal.App. 58. 

Conspiracy 

(1) Evidence held sufficient to 
show conspiracy.—^De Bruin v. Stu- 
der, 220 N.W. 116, 206 Iowa 129. 

(2) Evidence held to show no con¬ 
spiracy.—^Bond V. Williams, 214 S.W. 
202, 279 Mo. 215. 

Identity of alleged trespasser 
Evidence held sufficient to war¬ 
rant a finding that defendants knew 
that plaintiff was not a burglar, and 
that the assault was without legal 
justification.—Bell v. Martin, (Tex. 
Civ.App.) 28 S.W. 108. 

Bight to possession 
Findings as to a tenant's right to 
possession, the purchaser’s forcible 
entry, and injuries inflicted, were 
sustained by the evidence.—^Lorenz v. 
Hunt, 264 P. 336, 89 Cal.App. 6. 

Time of assault 

Evidence held insufficient to fix 
the time of the assault on any spe¬ 
cific day other than that alleged in 
the complaint.—Harris v. Schuerer, 
138 A. 442, 106 Conn. 506. 
wrongful ouster 

Evidence held sufficient to show.— 
Lobdell V. Keene, 88 N.W. 426, 85 
Minn. 90. 
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weight, and not from the mere number of the witness¬ 
es on one side or the other.^^ Xhe jury may credit 
plaintiff rather than defendant, although the latter is 
corroborated by many witnesses.Qn the other 
hand, it has been held that, where a large number 
of witnesses testify on one side, and a few on the 
other, such disparity in number is a circumstance that 
may be considered on the question of the credibility 
of witnesses.^^ Yet a verdict for plaintiff for as¬ 
sault and battery, supported by his own evidence 
alone, will not be disturbed on appeal merely because 
defendant’s denial is corroborated by several wit- 

nesses.^o 

§ 47. Trial 

General rules discussed in the title Trial apply 
in the trial of an action for assault or for assault 
and battery. 


§ 48, — Questions of Law and Fact 

a. In general 

b. Taking case from jury 

a. In General 

Questions of taw are for determination by the court 
and questions of fact by the jury. 

In an action for assault or for an assault and bat¬ 
tery, in accord with the general rule, questions of 
law are for the determination of the trial court, while 
questions of fact are for the jury to decide. It is 
for the court to decide what is an assault in law;4i 
but where there is evidence sufficient to warrant 
submission of such questions to the jury (infra § 
48 b), or where the evidence thereon is conflicting 
(infra § 48 b), it is for the jury under proper in¬ 
structions, or for the trial court in a trial without 
a jury, to determine all questions of fact,^^ guch as 
the fact of the assault,the liability of defendant 
therefor, whether it was committed with malice,45 
whether the force used was unnecessary or exces¬ 
sive,46 whether the injury complained of was the 


37. Throne v. Wandell, 186 N.W. 
146, 176 Wis. 97—5 C.J. p 688 note 
11 . 

38. Throne v. Wandell, supra—5 C. 
J. p 688 note 12. 

39. Bisewski v. Booth. 76 N.W. 349, 
100 Wis. 383—5 C.J. p 688 note 13. 

40. Zwangizer v. Newman, 83 N.Y.S. 
1071, 87 App.Div. 64. 

41. Stivers v. Baker, 9 S.W. 491, 
87 Ky. 508, 10 Ky.L. 523—5 C.J. p 
688 note 16. 

42. Acts Of employee 

Where the evidence raised an is¬ 
sue as to whether a special officer 
employed by a railroad company act¬ 
ed in the course of his general em¬ 
ployment at the time of an alleged 
assault or in his capacity as deputy 
sheriff, and whether the employee 
was attempting to take a grip sup¬ 
posed to contain liquor and not to 
arrest the husband of the woman as¬ 
saulted, the refusal of the company’s 
request for a peremptory charge was 
not error.—Payne v. Teague, (Tex. 
Civ.App.) 242 S.W. 290. 

Circumstances 

In an employee’s action against his 
employer for injuries received at the 
hands of a foreman, issues as to 
how the difficulty arose and the man¬ 
ner of its occurrence were for the 
jury.—^Vaseska v. Sieloff Packing 
Co., (Mo.App.) 287 S.W. 827. 

43. Ala.—^Wilson v. Orr, 97 So. 133, 
210 Ala. 93—^Western Union Tele- 
irraph Co. v. Hill, 150 So. 709, 26 
Ala.App. 540, certiorari denied 150 
So. 711, 227 Ala. 469. 

CaL—Riffel v. Letts, 160 P. 845, 31 
CaLApp. 426. 

Ill.—Schramko v. Boston Store of 
Chicago, 243 IlLApp. 251. 


Ind.—King v. Win ton, (App.) 1 N.E. 
(2d) 309. 

Ky.—Howard v. Locke, 68 S.W. (2d) 
42, 252 Ky. 686. 

Mo.—Spillman v. Freymann, (App.) 

246 S.W. 976. 

5 C.J. p 688 note 17. 

44. Ala.— J. J. Newberry Co. v. 
Smith, 149 So. 669, 227 Ala. 234. 

Miss.—^Western Union Telegraph Co. 
V. Stacy, 139 So. 604, 162 Miss. 286. 

45. Cal.—Baker v. Peck, (App.) 36 
P.(2d) 404. 

Ill.—McGlothlin v. Peters, 201 Ill. 
App. 181. 

Iowa.—Stone v. Turner, 159 N.W. 
989, 178 Iowa 561. 

Mo.—^Bond V. Williams, 214 S.W. 202, 
279 Mo. 215. 

Tex.—Daniels v. Starnes, (Civ.App.) 
61 S.W.(2d) 548. 

Bearing on question of punitive 
ages 

(1) Freedom from animosity, ill 
j will, and malice, and consequent non¬ 
liability for exemplary damages of a 
defendant claimed to be a party to 
the conspiracy, pursuant to which 
plaintiff was tarred and feathered, 
held, under the evidence, for the ju¬ 
ry.—Walker v, Kellar, (Tex.Civ.App.) 
226 S.W. 796, error refused. 

(2) Where the evidence was con¬ 
flicting as to whether or not there 
was an assault committed by defend¬ 
ant, and whether or not the assault, 
if in fact committed, was justifiably 
made in self-defense, the court 
properly submitted to the jury the 
question whether or not the assault 
was malicious as bearing on the 
question of exemplary damages.— 
Kerley v. Germscheid, 106 N.W. 136, 
20 S.D. 363. 


46. Iowa.—Lawyer v. Stansell, 250 
N.W. 887. 

Miss.—Davis v. George, 87 So. 274, 
124 Miss. 808. 

Mo.—Dickinson v. Davis, (App.) 284 
S.W. 815. 

Neb.—^Aten v. Quantock, 199 N.W. 
551, 112 Neb. 288. 

N.J.—^Vitolo V. Nicotera Loan Co., 
160 A. 89, 10 N.J.Misc. 624. 

N.C.—^Curlee v. Scales, 158 S.B. 89, 
200 N.C. 612. 

Wash.—Smith v. Drew, 26 P.(2d) 
1040—Coles V. McNamara, 230 P. 
430, 131 Wash. 377. 

Wis.—Ogodziski v. Gara, 181 N.W. 
227, 173 Wis. 371—Oleson v. Fa¬ 
der, 152 N.W. 290, 160 Wis. 473, 
Ann.Cas.l917D 314. 

5 C.J. p 688 note 18. 

Defense of person 

(1) In an action for assault or bat¬ 
tery provoked by plaintiff, whether 
defendant used greater force than 
necessary for self-defense is a jury 
question.—South Brilliant Coal Co. 
V. Williams, 91 So. 589, 206 Ala. 637. 

(2) The questions whether a per¬ 
son, assaulted and threatened with 
bodily harm, is justified in using 
force, and whether he employs great¬ 
er force than is necessary, are for 
the jury,—^Beck v. Minneapolis Union 
R. Co., 103 N.W. 746, 95 Minn. 73. 

Defense of property 
The question of the amount of 
force justified in repelling an assault 
against defendant protecting posses¬ 
sion of property is peculiarly within 
the province of the jury.—^Fawkes 
V. Reynolds, 211 P. 449, 190 Cal. 204 
—5 C.J. p 688 note 18 [b]. 

BetaMng property 

The question whether excessive 
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result of defendant’s wrongful act,the motives or in the danger of bodily harm or commission of oth- 
conduct of the parties,the complicity or participa- er offense,5^ who was the aggressor the fact of 
tion of defendants in the assault,^^ the intention of consent to the assault,^® the right of possession by 
defendant when material^® and justification of his one seeking to justify the removal of a trespasser,^'^ 
acts,^^ as whether defendant acted in self-defense,^^ fact of the trespass complained of,^^ what is a 


the reasonableness of a defense^^ 

force has been used by defendants in 
refraining possession of property is 
one of fact for the jury.—McLean v. 
Coif, 176 P. 169, 179 Cal, 237—Rif- 
fel V. Letts, 160 P. 845, 31 Cal.App. 
426—^Reight v. Hamburger, 81 Pa. 
Super. 571—^Bailey v. Ferguson, 183 
S.E. 275, 209 N.C. 264. 

In malEing arrest 

(1) How far an officer having made 
an arrest may go in his search of the 
person of respondent and his removal 
of personal effects is a question of 
fact for the jury depending upon the 
law, the facts, and circumstances of 
the particular case in which the al¬ 
leged search and justification are in¬ 
volved; and the court did not err in 
submitting to the jury whether the 
constable was guilty of assault and 
battery in an action for damages 
where he used force to remove mon¬ 
ey from plaintiff’s pockets, when 
there was no need to search for pur¬ 
poses of identification, and plaintiff 
could have nothing on his person 
with which he might effect an es¬ 
cape, both arms being cut off.—^Para¬ 
dis V. Beaulieu, 112 A. 718, 120 Me. 
70. 

(2) 'Whether an officer used only 
reasonable force in making an arrest 
is ordinarily for the jury.—People of 
State of Colorado, for Use of Little 
V. Hutchinson, (C.C.AColo.) 9 P, 
(2d) 275—Thompson v. Norfolk & W. 
Ry. Co., (W.Va.) 182 S.E. 880—5 C.J, 
p 688 note 18 [d]. 

Shooting felon in flight 
Whether an officer acted reason¬ 
ably in shooting a felon in flight is 
a question for the jury.—^Human v, 
Goodman, 18 S.W.(2d) 381, 159 Tenn, 
241. 

47. Adams v. DeRain, 175 A. 762, 
115 Pa.Super. 357—^Rose v. Negro, 
66 Pa.Super. 192—5 C.J. p 689 note 
19. 

Whether the shooting was inteu. 
tional or accidental was a fact issue 
for the jury.—^Nichols v. Bradshaw, 
143 S.E. 469, 195 N.C. 763. 

48. Dickinson v. Davis, (Mo.App.) 
284 S.W. 815—5 C.J. p 689 note 20. 

49. Ala.—J. J. Newberry Co. v. 
Smith, 149 So. 669, 227 Ala. 234. 

Iowa.—^De Bruin v. Studer, 220 N.W. 
116, 206 Iowa 129. 

Mich.—^Bennett v. Fleser, 196 N.W. 
438, 225 Mich. 224, affirmed by an 
equally divided court. 

Minn.—Jacobson v. Sorenson, 236 N. 

W. 922, 183 Minn. 425. 

Mo.—^Watters v.. Hayden, 284 S.W. 
828, 219 Mo.App. 673. 


or of the belief | sufficient cooling 

Tex.—^Walker v. Kellar, (Civ.App.) 

226 S.W. 796, error refused. 

5 C.J. p 689 note 21. 

Whether other detectives who as¬ 
saulted plaintiff acted in concert 
with defendant’s representative and 
detectives investigating robberies of 
stores was for the jury.—^Kroger 
Grocery & Baking Co. v. Flora, 35 S. 
W.(2d) 275, 237 Ky. 191. 

Identity of assailant 
Where plaintiff was ordered by a 
village marshal, and others summon¬ 
ed to assist him, to halt, but failed 
to obey such command, and was con¬ 
sequently injured by being shot at 
by the marshal and others who were 
acting under the mistaken belief that 
plaintiff was a robber, the identity 
of the persons doing the shooting 
was, under the evidence, for the 
jury.—Goold v. Saunders, 194 N.W. 
227, 196 Iowa 380. 

50. Cal.—Baker v. Peck, (App.) 36 
P.(2d) 404. 

Mo.—Robbs V. Missouri Pac. Ry. Co., 
242 S.W. 155, 210 Mo.App. 429. 

5 C.J. p 689 note 22. 

51. Hinton v, Muhlman, 201 Ill,App. 
177—5 C.J. p 689 note 23. 

Offensive or improper conduct 
In an action for an assault and 
battery on a street car conductor by 
passengers, the difficulty having 
arisen from plaintiff’s objection to 
defendants’ conduct on the car, it 
was held that the question whether 
defendants’ attempt to drink beer on 
the car was offensive or improper 
was for the jury.—^Brouster v. Fox, 
93 S.W. 318, 117 Mo.App. 711. 

Opprobrious language 
In Georgia, whether alleged op¬ 
probrious language, pleaded as a de¬ 
fense to an assault, is a justification 
or a mitigation, is for the jury.— 
Thompson v. Shelverton, 63 S.E. 220, 
131 Ga. 714—Garrett v. Herringdine, 
67 S.E. 1049, 7 Ga. 744—Beckworth v. 
Phillips, 65 S.E. 1075, 6 Ga.App. 859. 

Preventing escape 
Whether a conservation officer was 
justified in striking plaintiff who 
was attempting to escape after be¬ 
ing caught violating the law in 
spearing fish was for the jury. 
—Ray V. Knowles, 255 N.W. 295, 267 
Mich. 456. 

52. Iowa.—^Beck v. Scott, 170 N.W. 
770, 185 Iowa 401. 

Ky.—Schroeder v. Coppin, 208 S.W. 

319, 183 Ky. 61. 

5 C.J. p 689 note 23 [al. 
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time after alleged provocation to 

53. Iowa.—^Lawyer v. Stansell, 250 
N.W. 887. 

Wash.—^Estes v. Brewster Cigar Co., 
287 P. 36, 156 Wash. 465. 

5 C.J. p 689 note 24. 

Plea of self-defense presents ques¬ 
tion for Jury.—Wilder v. Jones, 149 
A 147, 129 Me. 479—5 C.J, p 689 note 
24 [a]. 

54. Koons v. Rook, (Tex.Com.App.) 
295 S.W. 592, affirming Rook V. 
Koons. (Civ.App.) 289 S.W. 1077— 
5 C.J. p 689 note 25. 

Negligence or contributory negll- 
gence 

Negligence of defendant shooting 
at passersby in fear of attack on 
self and family, and plaintiffs’ con¬ 
tributory negligence, are questions 
for the jury.—Koons v. Rook, (Tex. 
Com.App.) 295 S.W. 692, affirming 
Rook V. Koons, (Civ.App.) 289 S.W. 
1077. 

Reasonableness of belief of commis¬ 
sion of crime 

(1) Whether the accusation of a 
store manager that a customer was 
a thief would cause a reasonably 
prudent policeman to believe that 
the customer committed a felony, 
and to pursue and shoot him, was 
for jury.—Estes v. Brewster Cigar 
Co., 287 P. 36, 156 Wash. 465. 

(2) Evidence that plaintiff secret¬ 
ed himself on defendant’s premises 
after eleven at night, and when ask¬ 
ed what he was doing made no re¬ 
ply, but rose up in such a way that 
defendant said he feared bodily in¬ 
jury, was sufficient to raise the ques¬ 
tion of whether defendant had rea¬ 
sonable apprehension of the commis¬ 
sion of an offense when he shot 
plaintiff—Ater v. Ellis, (Tex.Civ. 
App.) 227 S.W. 222, dismissed for 
want of jurisdiction. 

55. U.S.—^Najera v. Bombardieri, 
(C.C.A.N.M.) 46 P.(2d) 281. 

Iowa.—Berk v. Scott, 170 N.W. 770, 
185 Iowa 401. 

Miss.—^Davis v. George, 87 So. 274, 
124 Miss. 808. 

5 C.J. p 689 note 26. 

56. Mohr V. Williams, 104 N.W. 12, 
95 Minn. 261, 111 Am.S.R. 462, 1 
L.R.A(N.S.) 439, 6 Ann.Cas. 303— 
5 C.J. p 689 note 27. 

57. Horst V, Handke, 180 N.W. 762, 
180 Iowa 658—5 C.J. p 690 note 28. 

58. Conway v. Carpenter, 26 N.Y.S. 
255, 73 Hun 540, 30 N.T.S. 315, 80 
Hun 428. 
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preclude defendant from setting it up in mitigation 
damages,whether a conspiracy existed between 
plaintiff and another to assault defendant,®® the ex¬ 
tent of the injury,®! the amount or quantum of dam¬ 
ages, ®2 the right to recover and amount of ex¬ 
emplary damages,®® the extent to which punitive 
damages may be mitigated,®^ and also the credibility, 
and weight and sufficiency of the evidence.®® Evi¬ 
dence of an alleged assault and battery occurring in 
the course of the repossessing, over plaintiff's ob¬ 
jection, of property held by plaintiff under a condi¬ 
tional sales contract presents a question for the ju¬ 
ry.®® 


b. Taking Case from Jury 

Where the evidence thereon Is sufficient or conflict¬ 
ing, questions of fact should be submitted to the jury 
for determination; It Is otherwise where there Is no dis¬ 
pute as to the fact or the evidence permits of but one In¬ 
ference. 

The rules applicable in other civil actions as to 
the propriety of taking a case from the jury, as 
stated in the title Trial §§ 202-26S [64 CJ. p 296 note 
48-p SIO note 99], are applicable in actions for 
assault or for assault and battery. Hence, where 
there is sufficient evidence in the case on a ques¬ 
tion of fact,®*^ or if the evidence thereon is conflict- 


59. Ark.—Collier v. Thompson, 22 
S.W.(2d) 562, 180 Ark. 695. 

W.Va.—^Royer v. Belcher, 131 S.B. 

556, 100 W.Va, 694, 47 A.L.R. 1089. 
5 C.J. p 690 note 31. 

60. Iowa.—^Jolly v. Doolittle, 149 N. 
W. 890. 

Pa.—-Weil V. Cohn, 4 Pa.Super. 443. 

61. Ala.—^Britling Cafeteria Co. v. 
Shotts, 162 So. 378, 230 Ala. 697. 

Ind.—King v. Winton, (App.) 1 N.E. 
(2d) 309. 

Mich.—^Ellsworth v. Massacar, 184 
N.W. 408, 215 Mich. 511. 

Neb.—^Morfeld v. Weidner, 164 N.W. 
860, 99 Neb. 49. 

Pa.—Stracka v. Mosko, 99 Pa.Super. 
463. 

Tex.—^Davis v. Clark, (Civ.App.) 78 
S.W.(2d> 1008. 

Wis.—^Lang v. Oudenhoven, 252 N.W. 
167—Ogodziski v. Gara, 181 N.W. 
227, 173 Wis. 371. 

5 C.J. p 690 note 33. 

Whether plaintiff should undergo 
an operation or suffer diminution of 
damages for injury to an eye was 
for the jury.—Cero v. Oynesando, 
138 A. 45, 48 R.L 316. 

62. Bonham v. Tipton, 259 P. 509, 82 
Colo. 316—5 CJ. p 690 note 34. 

Money estimate in evidence unneces¬ 
sary 

In an action for assault, where 
there was evidence of the striking 
and of physical Injuries, it was not 
necessary, to make a case for the 
jury, that any witness should esti¬ 
mate in dollars and cents the extent 
of his suffering.—Schaap v. Hayes, 
160 P. 977, 99 Kan. 36. 

63L Robbs V. Missouri Pac. Ry, Co., 
242 S.W. 155, 210 Mo.App. 429— 
Custer V. Kroeger, 240 S.W. 241, 
209 Mo.App. 450—5 C.J. p 690 note 
35. 

Evidence of aggrravated criminal 
assault required submission of the 
issue of punitive damages to the 
jury.—^Worthy v. Knight, 187 S.B. 
771, 210 N.C. 498. 

Effect of statute 

That the probate court, under Gen. 
St (1913) S 7433, had appointed a 


guardian of defendant on the ground 
of his incompetency, is not conclu¬ 
sive evidence of his Inability to en¬ 
tertain a malicious intent in mak¬ 
ing an assault, justifying punitive 
damages, and the question of puni¬ 
tive damages was for the jury.— 
Dahlsie v. Hallenherg, 173 N.W. 433, 
143 Minn. 234. 

64. Cooper v. Demhy, 183 S.W. 185, 
122 Ark. 266, Ann.Cas.l917D 580— 
5 C.J. p 690 note 37. 

By provocation 

The extent to which punitive dam¬ 
ages may be mitigated is a question 
of fact for the jury in each particu¬ 
lar case, and depends upon the na¬ 
ture and character of the provoca¬ 
tion.—Cooper V, Demby, 183 S.W. 
185, 122 Ark. 266, Ann.Cas.l917D 580. 

65. Ala.—^Berkowitz v. Farrell, 95 
So. 916, 19 Ala.App. 196. 

Colo.—^Wagman v. Knorr, 195 P. 

1034, 69 Colo. 468. 

5 C.J. p 690 note 36. 

66. Lamb v. Woodry, (Or.) 58 P. 
(2d) 1257, 105 A.L.R. 914. 

67. Ala.—Smith v. S. H. Kress & 
Co., 98 So. 378, 210 Ala. 436. 

Iowa.—Pox V. McCurnin, 218 N.W. 
499, 206 Iowa 752—^Hollingshead v. 
Watkins, 173 N.W. 4, 186 Iowa 582. 
Kan.—Kastrup v. Yellow Cab & Bag¬ 
gage Co., 260 P. 636, 124 Kan. 375 
—Rohr V. Riedel, 210 P. 644, 112 
Kan. 130—^Schaap v. Hayes, 160 P. 
977, 99 Kan. 36. 

Ky.—^Howard v. Lock, 68 S.W. (2a) 
42, 252 Ky. 686—Pollard v. Vandi- 
vir, 26 S.W.(2d) 495, 233 Ky. 563— 
Walker v. Rogers, 273 S.W. 439, 
209 Ky. 619. 

Mich.—^Bennett v. Pleser, 196 N.W. 
438, 225 Mich. 224, affirmed by an 
equally divided court—Cornell v. 
Pidler, 160 N.W. 840, 194 Mich. 
509. 

Minn.—Jacobson v. Sorenson, 236 N. 

W. 922, 183 Minn. 426. 

Mo.—Carnes v. Thompson, 48 S.W. 
(2d) 903—Spangler-Bowers v. Ben¬ 
ton, (App.) 83 S,W.(2d) 170— 

Christman v. Hickman, 37 S.W. 
(2d) 672, 225 Mo.App. 828—Wat¬ 
ters V. Hayden, 284 S.W. 828, 219 
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Mo.App. 673—Thompson v. Port¬ 
land Hotel Co., 239 S.W. 1090, 239 
Mo.App. 476. 

Neb.—^Morfeld v. Weidner, 164 N.W. 
860, 99 Neb. 49. 

N.J.—^Marmorstein v. State Theaters' 
Corporation, 146 A. 915, 106 N.J. 
Law 674, affirming 140 A. 8, 6 N.J. 
Misc. 66—Tricoli v. Centalanza, 
126 A. 214, 100 N.J.Law 231, af¬ 
firmed 129 A. 923, 101 N.J.Law 570 
—Marmorstein v. State Theaters' 
Corporation, 140 A. 8, 6 N.J.Misc. 
66, affirmed 146 A. 915, 106 N.J. 
Law 574. 

N.Y.—^De Santis v. Luger, 178 N.B. 
768, 257 N.Y. 476, reversing in part 
240 N.Y.S. 894, 228 App.Div. 846, 
motion granted 175 N.B. 313, 255 
N.Y. 562. 

N.D.—Ziebarth v. Ziebarth, 203 N.W. 
192, 52 N.D. 439. 

Or.—Tauscher v. Doernbecher Mfg. 
Co., 66 P.(2d) 318. 

Pa.—Stracka v. Mosko, 99 Pa.Super. 
463—^Rose v. Negro, 66 Pa.Super. 
192. 

R.L—^Wilmot V. Bartlett, 94 A. 427, 
37 R.I. 668. 

Tex.—^Martin v. Green, (Civ.App.) 86 
S.W. (2d) 270—^Payne v. Teague, 
(Civ.App.) 242 S.W. 290—Ater v. 

I Ellis, (Civ.App.) 227 S.W. 222, dis¬ 
missed for want of jurisdiction— 
i Walker v. Kellar, (Civ.App.) 226 
S.W. 796, error refused. 

Wash.—Smith v. Drew, 26 P.(2d) 
1040—^Martin v. Jansen, 193 P. 674, 
113 Wash. 290, affirmed 198 P. 393, 
113 Wash. 290, 

Wis.—Ogodziski v. Gara, 181 N.W. 
227, 173 Wis. 371. 

Compliance with offer of proof 
In an action for assault and bat¬ 
tery, evidence of conversation be¬ 
tween defendant and witness was a 
sufficient compliance with an offer to 
show that defendant made a threat 
against plaintiff to raise a question 
for the jury.—Clark v. Tudhope, 95 
A. 489. 89 Vt 246. 

Fntave pain and suffering 
In an action for assault where al¬ 
legations which were sustained by 
evidence disclosed such serious con¬ 
tinuing and permanent physical in- 
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ing,68 tJie question should be submitted to the jury for 
determination. Stated otherwise, where the evidence 
is such that reasonable men might differ as to the 
inferences to be drawn therefrom, it is the court's 
duty to submit the case to the jury, and in such 
case it is not error to deny a motion to direct a ver¬ 


dict for defendant,*^® or a motion for a judgment of 
nonsuit.7i On the other hand, if there is no dis- 
pute on a question of fact or the evidence thereon is 
insufficient or warrants but one conclusion or in¬ 
ference, ^2 as where the assault or assault and bat¬ 
tery is admitted without any plea or evidence of 


juries and such past mental suffer¬ 
ing as entitled plaintiff to recover 
for future mental pain and anguish, 
submission to the jury of future 
mental pain and anguish as one of 
the elements of plaintiff’s damages 
was not error.—Davis v. Clark, (Tex. 
Civ.App.) 78 S.W.(2d) 1008. 
ironstLit improper 
Where the evidence would justify 
an inference that damage resulted 
from an assault, granting a nonsuit 
for failure to prove damage because 
no battery resulted would be im¬ 
proper.—Roe V. McGrew, 17 Hawaii 
696. 

Priana facie case 

In an action against a merchant 
for assault, where tortious acts were 
allegedly committed by defendant’s 
employees, the complaint held im¬ 
properly dismissed at the close of 
plaintiff’s case, since the proof made 
a prima facie case.—^Litrell v. Klein, 
287 N.T.S. 354, 248 App.Div. 692. 
es. U.S.—^Najera v. Bombardier!, 
<C.C.A.N.M.) 46 F.(2d) 281. 

Ala.—Britling Cafeteria Co. v. 

Shotts, 162 So. 378, 230 Ala. 597. 
Iowa.—Horst v. Hahdke, 180 N.W. 
762, ISO Iowa 658. 

Me.—^Bryant v. Carville, 182 A. 162. 
Mich.—^Ellsworth v. Massacar, 184 
N.W. 408, 215 Mich. 511. 

Miss.—^Davis v. George, 87 So. 274, 
124 Miss. 808. 

N.C.—^Nichols V. Bradshaw, 143 S.B. 
469, 195 N.C. 763. 

S.D.—Geer v. Cassem, 230 N.W. 226, 
57 S.D. 34. 

Excessive force j 

Where there is a conflict of evi¬ 
dence as to whether defendant in an 
action for assault and battery used 
more force than was reasonably nec¬ 
essary in repelling an attack by 
plaintiff in the first instance, the 
question is one for the jury, if the 
evidence will sustain a verdict for 
plaintiff on that issue.—^Aten v. 
Quantock, 199 N.W. 651, 112 Neb. 
288. 

Place of assault 

Where the evidence was conflict¬ 
ing as to whether the fight occurred 
in a public or private office, this is¬ 
sue was properly submitted to the 
jury with a statement of the law as 
to the rights of the parties if the 
evidence showed that the fight oc¬ 
curred in a public office.—^Brecken- 
ridge v. Drummond, 165 P. 655, 65 
Okl. 351. 

Peremptory instractiou improper 

(1) In an action foi: the recovery 


of damages for an assault and bat¬ 
tery, when the evidence is conflicting 
as to who was the aggressor, and 
fails to show that the battery was 
so excessive or unreasonable as to 
deprive defendant of the right to 
defend on the ground that the diffi¬ 
culty was provoked by plaintiff, a 
peremptory instruction for plaintiff 
is erroneous.—^Davis v. George, 87 
So. 274, 124 Miss. 808. 

(2) Conflicting evidence as to 
whether a policeman fired at the oc¬ 
cupants of an automobile without a 
command to stop precluded a per¬ 
emptory instruction for the sureties 
and policeman sued for assault.— 
Sellers v. Varner, 118 So. 434, 161 
Miss. 594. 

69. Ryan v. Marren, 104 N.E. 353, 
216 Mass. 556, Ann.Cas.l915B 760 
—5 C.J. p 697 note 42. 

70. N.D.—Satham v. Muffle, 135 N. 
W. 797, 23 N.D. 63. 

Wis.—^Palmer v. Smith, 132 N.W. 
614, 147 Wis. 70. 

71. Hawaii.—^Roe v. McGrew, 17 
Hawaii 596. 

Or.—-Jones v. Peterson, 74 P. 661, 44 
Or. 161. 

72. Ill.—Stevens v. Gallagher, 224 
IlLApp. 195. 

Iowa.—^Lake v. Moots, 244 N.W. 693, 
216 Iowa 126—^Pettijohn v. Hal- 
loran, 206 N.W. 631, 200 Iowa 1355. 
Mo.—Riepe v. Green, (App.) 65 S.W. 
(2d) 667. 

Fraud of phsrsiciaai getting consent 
to operation 

Evidence of the fraud of a physi¬ 
cian in obtaining the consent of a 
patient for an operation on his eye 
was insufficient for the jury as re¬ 
spected recovery on the theory of 
assault and battery.—^Blair v. Mc- 
Cool, 295 P. 950, 136 Or. 139, rehear¬ 
ing denied 298 P. 244, 136 Or. 139. 

Issue of punitive damages 
In an action for assault when 
plaintiff drove a wagon across the 
path of defendant, intending to make 
defendant stop and talk to plaintiff, 
and used abusive language, submit¬ 
ting punitive damages to the jury 
was error, in the absence of a show¬ 
ing of a malicious state of mind of 
defendant.—^Riepe v. Green, (Mo. 
App.) 65 S.W.(2d) 667. 

Issue of self-defense^—Lawrence 
V. Womack, (Mo.App.) 23 S.W.(2d) 
190 — ^Hall V. Hayter, (Tex.Civ.App.) 
209 S.W. 436. 


Excessiveness of force 

Some cases are so clear that the 
court will be warranted in saying 
that as a matter of law the force 
was not excessive.—^Mattice v. Scutt, 
87 N.T.S. 1009, 94 App.Div. 478—5 
C.J. p 688 note 18 [g]. 

What Is public place 

In an action for an assault by the 
marshal on one who resisted the ar¬ 
rest of another in a door opening to¬ 
wards a public alley, it was error to 
submit to the jury whether such, 
place was a public place.—^Ellis v. 
Archer, 161 N.W. 192, 38 S.D. 285. 

Plaintiff tre^asser 

In an action for assault, where de¬ 
fendant did not claim, nor did the 
evidence show, that he was ejecting 
plaintiff as a trespasser, defense 
pleaded that plaintiff was a tres¬ 
passer, and barred from recovery, 
was properly withheld from the 
jury.—Pettijohn v. Halloran, 206 N. 
W. 631, 200 Iowa 1365. 

Assaults as Joint or several 

In a damage suit for assault and 
battery, where the attacks by the 
two defendants occurred at the same 
place, about the same time, as a part 
of one general assault, the court’s 
treatment of the attacks as one or a 
joint attack, in submitting the ques¬ 
tion of whether both were princi¬ 
pals, was proper as against the con¬ 
tention that the question of whether 
they constituted two separate and 
distinct attacks should have been 
submitted to the jury.—^Pfluger v. 
Schoen, (Tex.Civ.App.) 221 S.W. 
1090, dismissed for want of jurisdic¬ 
tion. 

Directing verdict or giving peremp¬ 
tory instruction 

(1) If the evidence is wholly in¬ 
sufficient to warrant any other ver¬ 
dict, it is proper to withdraw the 
case from the jury and give peremp¬ 
tory instructions.—Lake v. Moots, 
244 N.W. 693, 215 Iowa 126—5 C.X. 
p 697 note 45. 

(2) Thus, where justification is 
the only defense to an action for as¬ 
sault, the court should direct a ver¬ 
dict for plaintiff, If the evidence is 
insufficient to sustain a verdict foi’ 
defendant on that issue.—^Plinn v. 
Prederickson, 131 N.W. 934, 89 Neb 
563. 

(3) In an assault and battery 
tion where evidence showed that de¬ 
fendant acted in self-defense, u di¬ 
rected verdict for defendant was 
proper.—^Lake v. Moots, supra. 
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justification,73 such question is not to be submit¬ 
ted to the jury, except in the latter case on the ques¬ 
tion of damages.74 So in a case where malice or 
willfulness is an essential element of recovery if 
there is no evidence from which an inference of 
malice or willfulness can reasonably be drawn, a 
verdict for defendant should be directedJ^ 

§ 49. — Instructions 

a. In general 

b. Defining assault and battery 

c. As to intent or malice 

d. As to conspiracy 

e. As to joint liability 

f. As to justification or provocation 

g. As to nature and extent of injury 

h. As to damages 

i. As to evidence 

a. In General 

The court may, and should, correctly state the 

73. Colo.—Bonham v. Tipton, 259 P. 

509, S2 Colo. 316. 

Tenn.—Byrd v. Bullion, 256 S.W. 245, 

148 Tenn. 496. 

DirectioxL of verdict in stlcIl case.— 

Bonham v. Tipton, 259 P. 509, 82 
Colo. 316. 

Evidence of lack of intention insnf. 
ficient 

A general denial in an action of 
trespass vi et armis for injuries sus¬ 
tained by plaintiff when shot by de¬ 
fendant amounts only to a denial of 
the shooting, and, where defendant, 
after such plea, admitted the shoot¬ 
ing, and offered evidence that it was 
unintentional, it was held that a mo¬ 
tion for an instructed verdict for 
plaintiff was improperly denied, the 
evidence of lack of intent being com¬ 
petent only on the issue of punitive 
damages.—Byrd v. Bullion, 256 S.W. 

245, 148 Tenn. 496. 

74. Bonham v. Tipton, 259 P. 509, 82 
Colo. 316. 

75. Stevens v. Gallagher, 224 Ill. 

App. 195. 

76. Cal.—^Ward v. De Martini, 292 
P. 192, 108 Cal.App. 745. 

Ga.—Swiney v. Wright, 132 S.E. 228, 

35 Ga.App. 45. 

N.H.—Fortier v. Stone, 107 A. 342, 

79 N.H. 235. 

Wash.—Smith v. Drew, 26 P.(2d) 

1040. 

lustmctions held proper 

(1) A charge as to the issue being 
the same in a civil and a criminal 
case, and as to the effect of defend¬ 
ant's previous plea of guilty to a 
complaint charging breach of the 
peace, was appropriate under the 
evidence.~Russ V. Good, 102 A. 481, 

92 Vt. 202. 


applicable to all the Issues In the case In accord with 
the pleading and evidence. 

The rules relating to instructions to the jury in 
civil actions generally apply in actions for assault 
or for assault and battery. Accordingly the court 
may, and should, give, especially when properly re¬ 
quested, instructions that correctly state the law with 
respect to and are pertinent to the issues in the case 
raised by the pleading and evidence, which would aid 
the jury in coming to an intelligent decision.76 The 
court should clearly and in plain terms define the 
respective rights of plaintiff and defendant,77 but it 
is sufficient if the instructions taken as a whole fair¬ 
ly present both sides of the controversy,7S it not be¬ 
ing error for the court to refuse a request to charge 
which is covered by other instructions in the case.79 

Instructions given should be confined to, and be in 
accord with, the issues in the case as raised by the 
pleading and evidence, 80 and, conversely, must not 
ignore any theory, issue, or fact properlv the 

/ 

rial matters, such matcers as are not 
in issue, or are not sustained by the 
evidence.—Spangler-Bowers v. Ben¬ 
ton, (Mo.App.) 83 S.W. (2d) 170— 
Colby V. Thompson, (Mo.App.) 207 
S.W. 73—5 C.J. p 691 note 49. 

Matters umxiecessary to predicate li¬ 
ability 

An instruction for plaintiff in an 
action for assault should not include 
any reference to defendant having 
sought out plaintiff and called him 
names, these facts being unneces¬ 
sary to predicate the rule of law 
therein stated, it being enough to en¬ 
title plaintiff to recover that defend¬ 
ant, without just cause or excuse, 
unlawfully and violently assaulted 
him.—Colby v. Thompson, (Mo.App.) 
207 S.W. 73. 

Proximate cause 

In an action for willful, aggravat¬ 
ed assault and battery, proximate 
cause is not an issue requiring in¬ 
struction to the jury, and the perpe¬ 
trator of the act is presumed to have 
intended the consequences.—^Eastern 
Texas Electric Co. v. Baker, (Tex. 
Civ.App.) 238 S.W. 335, reversed on 
other grounds (Com.App.) 254 S.W. 
933. 

Place of assault 

An instruction was not erroneous 
for failure to state the evidence af¬ 
fecting place of assault where jus¬ 
tification was the only question at 
issue.—Benjamin v. McLellan, 129 N. 

E. 368, 237 Mass. 141. 

Pregnancy 

In an action for assault upon a 
pregnant woman, refusal of an in¬ 
struction that the fact of pregnancy 
would not change the rights of any 
of the parties was not error.—^Lamb 


law 

(2) Evidence held sufficient to 
warrant the jury in finding that 
plaintiff was attempting to commit 
robbery or larceny when arrested, so 
as to justify instructions defining 
robbery, larceny, and attempt to 
commit crime.—Smith v. Drew, 
(Wash.) 26 P.(2d) 1040. 

77. Johnson v. Daily, 118 S.W. 530, 
136 Mo.App. 534—5 C.J. p 690 note 
40. 

Bights of colored mau 
An instruction that plaintiff, a col¬ 
ored man, has the same rights, and 
is entitled to the same protection of 
the law, that a white person would 
have was proper.—Ganaway v. Salt 
Lake Dramatic Assoc., 53 P. 830, 17 
I Utah 37. 

73. Ill.—Camerano v. Gimino, 242 
Ill.App, 145. 

Mo.—Orblitt v. Bergfeld, 191 S.W. 
998. 

Pailure to define an offense which 
is charged to have been the reason 
for the assault in an instruction us¬ 
ing substantially the language used 
in framing the issues presented by 
the pleas is not objectionable, espe¬ 
cially in the absence of a request 
for an additional charge thereon.— 
Mullin V. Spangenberg, 112 Ill. 140 
—5 C.J. p 697 note 85. 

79. Ala.—^Alabama Fuel & Iron Co. 
V. Courson, 101 So. 638, 20 Ala. 
App. 312, reversed on other grounds 
101 So. 642, 212 Ala. 1. 

Mich.—^Wise v. Daniel, 190 N.W. 746, 
221 Mich. 229. 

80. Merkel v. Bouckaert, (Mo.App.) 
213 S.W. 624—5 C.J, p 691 note 49. 

Immaterial matters 
In giving its charge, the court 
should omit all reference to immate- 
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case.^^ So, where the character of a party has been 
brought into the case by evidence where such char¬ 
acter is not an issue in the case, an instruction should 
be given on proper request that such character is not 
in issue .^2 

The instructions should, of course, be proper in 
form and in language so as not to confuse or mis¬ 
lead the jury,S3 and should not invade the province 
of the jury.S4 


b. Defining Assault and Battery 

An instruction correctly defining an assault and bat¬ 
tery may, and should, be given, particularly with rela¬ 
tion to the acts of the defendant as proved at the 
trial. 

The court may, and should, correctly inform the 
jury as to what does or does not constitute an assault 
or battery in connection with the facts proved upon 
the trial, but it will be sufficient if the definition 


V. Woodry, (Or.) 58 P.(2d) 1257, 105 
A.L.R. 914. 

Erroneous instructions 
Where a statement alleged merely 
that defendant stabbed plaintiff, re¬ 
fusal to charge the Jury to give a 
verdict for defendant if it found that 
defendant did not stab plaintiff, and 
the giving of an instruction to give 
defendant the verdict if they found 
that he “did not strike or stab or 
push” plaintiff, was prejudicial error, 
by introducing two elements in the 
case not covered by the statement.— 
Merkel v. Bouckaert, (Mo.App.) 213 
S.W. 524. 

Beguests properly refused 

In an action by an interurban car 
conductor for assault by defendant 
passenger when ejected from the car 
for profanity and striking plaintiff, 
where defendant claimed that his 
requested instruction as to his offer 
to leave the car peaceably should 
have been given because plaintiff did 
not deny his testimony, it was not 
necessary for plaintiff to deny cate¬ 
gorically defendant’s claim that he 
offered to leave the car, if plaintiff’s 
testimony as a whole was to the ef¬ 
fect that no such offer was made.— 
Wise V. Daniel, 190 N.W. 746, 221 
Mich. 229. 

Where assault with different izu 
struments is charged, to inform the 
Jury that the assault must be proved 
substantially as claimed is error, 
since proof of an assault by either 
instrument would be sufficient.—^Ka- 
line V. Stover, 56 N.W. 346, 88 Iowa 
245. 

81. Cain V. Skillin, 121 So. 621, 219 
Ala. 228, 64 A.L.R. 1022—John R. 
Thompson & Co. v. Vildibill, 100 
So. 139, 211 Ala. 199. 

An instmctlon that withdraws 
from the Jury any relevant facts is 
erroneous.—^Britton v. Toung, 74 N. 
E. 905, 76 N.E. 327, 36 Ind.App. 622. 

Bequests properly refused 

(1) An instruction to find for de¬ 
fendant if he had no actual hand in 
the assault is properly refused as 
ignoring defendant’s possible liabil¬ 
ity for aiding and abetting.—^Hol¬ 
lingsworth V. Corbin, 101 So. 843, 212 
Ala. 104. 

(2) A charge that the duty to re¬ 
treat never rested on defendants, 
and if the officer’s attack on defend- 

60.J.S.-56 


ant in his home was unprovoked, 
then other defendants had the right 
to protect their kin, was properly 
refused since it pretermitted the 
right and duty of the officer with a 
warrant to make an arrest, the duty 
of defendant to submit to arrest, and 
defendant’s freedom from fault— 
Moore v. Welden, 143 So. 831, 225 
Ala. 458. 

(3) Charges relieving defendant 
from assault if under orders of of¬ 
ficers were properly refused, where 
the evidence indicated that the of¬ 
ficers were carrying out defendant’s 
scheme.—Kearley v. Cowan, 116 So. 
145, 217 Ala. 295. 

82. Clevenger v. Fooshe, 63 App.D. 
C. 365, 72 F.(2d) 737. 

Bequests erroneously refused 
Where in an action for assault a 
woman claimed an attempt to rape 
and defendant claimed blackmail and 
adduced evidence attacking plain¬ 
tiff’s character, refusal to instruct 
that plaintiff’s character was not in 
issue and that if the act complained 
of was committed the verdict must 
be for plaintiff irrespective of the 
jury’s belief as to her character was 
prejudicial error.—Clevenger v. Foo¬ 
she, 63 App.D.C. 365, 72 F.(2d) 737. 

83. Del.—^Bringhurst v. Harkins, 
122 A. 783, 2 W.W.Harr. 324. 

Miss.—Stone v. Heggie, 34 So. 146, 
82 Miss. 410. 

Mo.—Spangler-Bowers v. Benton, 

(App.) 83 S.W.(2d) 170. 

N.Y.—^Blake v. Waldvogel, 166 N.Y. 
S. 904. 

Wash.—Geissler v. Geissler, 164 P. 
746, 96 Wash. 150, remittitur modi¬ 
fied 166 P. 1119, 96 Wash. 150. 

Beference to pleading 

Instructions that plaintiff is enti¬ 
tled to a verdict if the facts were 
proved as stated in his pleading are 
not misleading or objectionable as a 
summing up of the facts.—Hildreth 
v. Hancock, 41 N.E. 155, 156 Ill. 618, 
affirming 65 Ill.App. 572—5 C.J. p 
697 note 38. 

Charging on justifiable homicide 
It has been held erroneous to in¬ 
struct as to the law of homicide 
where no one was killed because 
tending to obscure the real issue.— 
Higgins V. Minaghan, 47 N.W. 941, 
78 Wis. 602, 23 Am.S.R. 428, 11 L.R. 
A. 138. 


Bequests properly refused 

(1) Requested instructions as- to 
the burden of proof and as to the 
right of recovery for assault, if there 
was no animosity in the mind of de¬ 
fendant, were held elliptical, obscure, 
and confusing, and were properly de¬ 
nied.—^Hollingsworth v. Corbin, 101 
So. 843, 212 Ala. 104. 

(2) A requested charge in an ac¬ 
tion for assault and battery by de¬ 
fendant’s agent, that plaintiff could 
not be awarded damages because of 
humiliation or disgrace, resulting 
from the agent calling him a crook 
or damn crook, was misleading 
where evidence of such language is 
properly in case on other issues.— 
Metropolitan Life Ins. Co. v. Carter, 
102 So. 130, 212 Ala. 212. 

(3) Where assault and battery re¬ 
sulted in the loss of sight in one 
eye, an instruction that the Jury 
could assess damages for future 
pain and medical services is proper. 
—Tankersley v. Fortner, 282 S.W. 
354, 170 Ark. 1014—Hildreth v. Han¬ 
cock, 41 N.E. 155, 156 Ill. 618. 

84. Kearley v. Cowan, 116 So. 145, 
217 Ala. 295. 

Facts uot assumed 

Where the instruction uses the 
words “if the Jury believe, from the 
evidence,” it is not objectionable as 
an assumption that defendant was 
engaged in the commission of an un¬ 
lawful act at the time of the assault. 
—Mullin V. Spaiigenberg, 112 Ill. 
140. 

88. Ill.—tiale v. Harms, 257 Ill.App. 
SS8. 

Mo.—Diehl v. Bestgen, (App.) 217 S. 
W. 555. 

S.C.—Kirven v. Kirven, 160 S.E. 432, 
162 S.C. 162. 

5 C.J. p 690 note 39. 

Different characters of assault 
An instruction stating different 
characters of assault and aggravat¬ 
ing circumstances was proper as 
merely a general definition of as¬ 
sault.—Kirven v. Kirven, 160 S.E. 
432, 162 S.C. 162. 

Improper liberties 

(1) An instruction not defining the 
term “improper liberties with fe¬ 
male” used, was not error.—Geary v. 
Cain, 255 P. 416, 69 Utah 340. 

(2) In an action for indecent as¬ 
sault, an instruction defining assault 
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is substantially accurate.*® Thus, in defining an as- 
■sault, the instruction should correctly charge as to 
the unlawfulness of defendant's act, *7 and his at¬ 
tempt or offer to carry out threats.** So also, if it 
is an element in the case, the court should instruct 
the jury as to the difference between an assault by 
one and by many,*^ and as to defendant's participa¬ 
tion in the assault*® 

The court need not, however, submit the fact of 
an assault, where defendant's own admissions or evi¬ 
dence has removed that issue from dispute and, 
it has been held, need not define terms, in the absence 
of a specific request by counsel, with tender of an 
instruction embodying the desired statement.** 

An instruction must not assume that an assault 
was committed in fact, where the evidence on that 
point is conflicting ;** but an instruction merely de¬ 
claring the general principles applicable to an as¬ 
sault or battery is not erroneous because assuming 


the commission of the act;®^ and it has been held 
that the court, in instructing as to what constitutes 
an assault, may include the definition of a battery, 
even though the evidence shows no battery.*® 

The court need not separate two batteries occur¬ 
ring in close proximity, in the absence of a re¬ 
quest.*® 

c. As to Intent or Malice 

Proper instructions relating to intent or malice may, 
and should, be given, when such matter is material, in 
accordance with the pleading and evidence In the case. 

The court may, and should, especially when so 
requested, direct the jury to consider all the cir¬ 
cumstances testified to in determining the absence 
or presence of intent or malice,*'^ if such charge is 
supported by the evidence,** and also to inform them 
of the necessity that such elements should exist in 
order to impose a liability on defendant.** The court 


and battery was not erroneous be¬ 
cause of an illustration of ‘‘indecent 
liberty” so as to require giving a re¬ 
quested instruction on the converse 
proposition, especially where the re¬ 
quested proposition was not accur¬ 
ate.—^Ransom v. McDermott, 24S N. 
W. 266, 215 Iowa 594. 

Reference to assault as also criminal 
offense 

An instruction in a civil action for 
assault as to assault being a crimi¬ 
nal offense, and plaintiff charging 
that sort of offense, was confusing 
and inaccurate.—^Blake v. Waldvogel, 
165 N.T.S. 904—5 C.J. p 690 note 39 
Cc]. 

Reference to penal statute respect¬ 
ing the offense of assault and bat¬ 
tery as the foundation of plaintiff’s 
right of action was improper.—Cross 
V. Carter, 28 S.E. 390, 100 Ga. €32— 
5 C.J. p 690 note 39 [c]. 

Suflcieutly defined 

(1) An instruction stating that “if 
one of said defendants struck said 
plaintiff while the other defendant 
was holding plaintiff” sufficiently in¬ 
formed the jury as to what consti¬ 
tutes an assault—^Diehl v. Bestgen, 
(Mo.App.) 217 S.W. 565. 

(2) An instruction, “You are in¬ 
structed that an assault and bat¬ 
tery is the unlawful beating of an¬ 
other and you are further instructed 
that the least touching of the person 
of another in a rude, insolent or an¬ 
gry manner is a battery,” correctly 
states the law where there was evi¬ 
dence that a beating was unwar¬ 
ranted and self-defense was pleaded. 
—^Hale V. Harms, 257 IlLApp. 388. 

36. Harrison v. Ely, ll N.E. 334, 120 
Ill. 83—5 C.J. p 690 note 41. 

The use of the word ^^rough,” in* 
stead of *‘rude,” in a charge given 
in an action for damages for torti¬ 


ous conduct and for an assault, did 
not extend the principle that the 
least touching of another in “rude¬ 
ness” or anger is an assault, “rough” 
being a synonym for “rude.”—^Berko- 
witz V. Farrell, 95 So. 916, 19 Ala. 
App. 196. 

87, Kerley v. Germscheid, 106 N.W. 

136, 20 S.D. 363—5 C.J. p 690 note 

42. 

XTse of word <*iinlawful*> 

<1) An instruction that, If the 
jury believed that defendants called 
plaintiff to the door for a purpose 
not unlawful, and did him no vio¬ 
lence, and that plaintiff went with 
defendants without force or compul¬ 
sion, the jury must find the issues 
for defendants, was properly refused 
for failure to define what constitut¬ 
ed a lawful or unlawful purpose.— 
Barlow v. Hamilton, 44 So. 657, 151 
Ala. 634. 

(2) But an instruction, authoriz¬ 
ing compensation for the unlawful 
act of defendant, is not objectionable 
because allowing a consideration of 
a trespass by defendant on plaintiff’s 
premises at the same time if the 
jury are also required to find that 
defendant committed the assault.— 
Thillman v. Neal, 42 A. 242, 88 Md. 
525. 

“WrongftOly assaulted*’ 

(1) Instructions that if defend¬ 
ants, or either of them, “wrongfully 
assaulted and beat the plaintiff,” the 
jury should find for plaintiff against 
all or such of defendants as, in their 
opinion, were guilty, without defin¬ 
ing what constituted a “wrongful” 
assault, were erroneous.—^Beavers v. 
Bowen, 80 S.W. 1166, 26 Ky.L. 291. 

(2) Failure to define “wrongfully 
assaulted” was not erroneous, how¬ 
ever, where the word “assault” had 
been defined in other instructions.— 


Geary v. Cain, 255 P. 416, 69 Utah 
340. 

88. Ark.—^Robertson v. Sisk, 171 S. 
W. 880, 115 Ark. 461. 

Iowa.—^Haupt v. Swenson, 101 N.W. 
520, 125 Iowa 694. 

89. Higgins v. Minaghan, 47 N.W. 
941, 78 Wis. 602, 23 AmuS.R. 428, 
11 L.R.A. 138. 

90. Marbury Lumber Co. v. Wain- 
wright, 43 So. 733, 150 Ala. 405— 
5 C.J. p 690 note 46. 

91. Kan.—^Rohr v. Reidel, 202 P. 

852, 110 Kan. 107. 

Mo.—^Endicott v. Robertson, 244 S. 

W. 947, 211 Mo.App. 508. 

5 C.J. p 690 note 47. 

98. Reizenstein v. Clark. 73 N.W. 
588, 104 Iowa 287—5 C.J. p 690 
note 48. 

93. Mich.—Johnson v. McKee, 27 
Mich. 471. 

Mo.—Orscheln v. Scott, 79 Mo.App. 
534. 

5 C.J. p 691 note 50. 

94. Ill.—Von Reeden v. Evans, 52 
IlLApp. 209. 

Wash.—^Winston v. Terrace, 138 P. 
673, 78 Wash. 146. 

95. Perkins Bros. Co. v. Anderson, 
(Tex.Civ.App.) 155 S.W. 556. 

96. Dannenberg v. Berkner, 45 S.B. 
682, 118 Ga. 885. 

97. Nielson v. Eiler, 227 N.W, 688, 
248 Mich. 645—5 C.J. p 694 note 
90. 

98. Nielson v. Eiler, supra;—6 C.J. p 
694 note 91. 

99. Luttermann v. Romey, 121 N.W. 
1040, 143 Iowa 233—5 C.J. p 694 
note 92. 

Approved fonn.-^ohnson v. Daily, 
118 S.W. 630, 136 Mo.App. 534—Sum*- 
ner v. Kinney, (Tex.Civ.App,) 136 S. 
W. 1192, 1194. 
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should not, however, advert to matters not in evi¬ 
dence which may lead the jury to impute improper 
motives to defendant,^ or refer to the weight of tes¬ 
timony to prove intention, so as to preclude them 
from considering all the evidence,^ The court may, 
however, instruct on the question of malice, although 
that word is not found in the pleadings, if the facts 
alleged and established by the evidence are suffi¬ 
cient to constitute malice in a legal sense,3 

d. As to Conspiracy 

Where the pleading and evidence warrant, the court 
may, and should, correctly charge on the issue of con¬ 
spiracy. 

If there is sufficient evidence properly in the case 
of a conspiracy leading up to the assault and battery 
the court may, and should, correctly charge the jury 
on such issue,4 but not otherwise.^ 

e. As to Joint Liability 

Where more than one defendant is sued the court 
may, and should, correctly charge on the nature of their 
liability as joint and several in accord with the plead¬ 
ing and evidence. 

Where two defendants are sued jointly the court 
may, and should correctly instruct as to their liabil¬ 
ity in accord with law applicable to the issues and 
evidence in the case.® Hence an instruction as to 
the right to find against one of two joint defend¬ 
ants, without reference to their joint liability, is er- 
roneous,^ and an instruction which ignores or does 
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not properly charge as to the proved participation of 
one defendant in the assault is improper.® So if, un¬ 
der the pleading and evidence, the liability of de¬ 
fendants is several, it is error for the court to in¬ 
struct the jury to find either for or against all of the 
defendants jointly.® However, a failure in one part 
of the instructions to discriminate between the lia¬ 
bility of defendants, or improperly so doing, is not 
erroneous where that liability has been properly 
stated elsewhere.!® 

It has been held that the refusal of defendants sued 
jointly, when called on by plaintiff, to testify as to 
who committed the assault, may be commented on 
by the trial judge.!! 

f. As to Justification or Provocation 

(1) In general 

(2) As to consent 

(3) Defense of property or possession 

(4) As to force used 

(1) In General 

Where justification or provocation Is In Issue, proper 
Instructions may and should be given as to the law 
involved and its applicability under the evidence. 

Where justification or provocation is in issue, the 
jury may, and must, be properly informed as to 
the legal principles involved, the applicability of the 
evidence thereto, and the rights of defendant under 
the circumstances.!® 


XntexLt to have sexual intercourse 
Where the petition that defendant 
committed an assault and battery on 
plaintiff, with the intent of having 
sexual intercourse with her, and the 
court charged that, if defendant 
committed an unlawful assault on 
plaintiff by doing the acts recited in 
the petition, or any of them, and 
said acts, were done with the intent 
of obtaining sexual intercourse with 
plaintiff, plaintiff would be entitled 
to recover, it was held erroneous, be¬ 
cause it made the finding of the in¬ 
tent of sexual intercourse essential 
to plaintiff's right to recover.—^Lut- 
termann v. Romey, 121 N.W. 1040, 
143 Iowa 233. 

1. Crossman v« Harrison, 27 N.Y. 
Super. 38. 

2. Shriver v. Bean, 71 N.W. 145, 112 
Mich. 508—5 C.J. p 694 note 94. 

3. Johnson v. Ish, 133 N.W. 201, 90 
Neb. 173. 

4* Britton v. Young, 74 N.E. 905, 76 
N.E. 327, 36 Ind.App. 622—Kelley 
V. Kelley, 34 N.E. 1009, 36 N.E. 
165, 8 Ind.App. 606. 

5. Wrabek v. Suchomel, 177 N.W. 
764, 146 Minn. 468—Leibel v. Gold¬ 
en, 163 N.W. 991, 138 Minn. 90. 

6. Ky.—^Howard v. Lock, 68 S.W. 


(2d) 42, 252 Ky. 686—Wilder v. 
Bailey, 25 S,W.(2d) 381, 233 Ky. 
238. 

Wash.—Smith v. Drew, 26 P.(2d) 
1040. 

Aiders and abettors 
An instruction making aiders and 
abettors liable as principals was 
proper.—^Acree v. North, 192 N.W. 
947, 110 Neb. 92. 

Nouparticlpatiug defendant 
An instruction regarding the lia¬ 
bility of a joint tort-feasor not ac¬ 
tually participating in the commis¬ 
sion of the assault was erroneous.— 
Loeb V. Kimmerle, 9 P.(2d) 199, 216 
Cal. 143. 

Principal and agent 
In an action for assault allegedly 
committed by one of defendants in 
repossessing a stove under a condi¬ 
tional sales contract, an instruction 
that the principal would be liable 
for any violence of his agent in re¬ 
possessing goods sold on a condition¬ 
al sales contract, although not in¬ 
structed by the principal to employ 
personal violence, was not error 
where there was sufficient evidence 
of ratification of the acts of repos¬ 
session to imply that he was author¬ 
ized by the other to repossess the 
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Stove.—Lamb v. Woodry, (Or.) 58 
P.(2d) 1257, 105 A.L.R. 914. 

7. Thomas v. Werremeyer, 34 Mo, 
App. 665. 

8. Spidell V. Tilghmon, (Mo.App.) 
40 S.W.(2d) 719—5 C.J. p 694 note 
98. 

Self-defense 

An instruction that the right of 
self-defense was lost if either de¬ 
fendant brought on the combat was 
erroneous, where only one defendant 
participated.—Spidell v. Tilghmon, 
(Mo.App.) 40 S.W.(2d) 719. 

9. Howard v. Lock, 68 S.W.(2d) 42, 
252 Ky. 686—Wilder v. Bailey, 26 
S.W.(2d) 381, 233 Ky. 238, 

10. Loeb v. Kimmerle, 9 P.(2d) 199, 
215 Cal. 143—5 C.J. p 695 note 99. 

11. Morgan v. Kendall, 24 N.E. 143, 
124 Ind. 454, 9 L.R.A. 445. 

12. Iowa.—^Booton v. Metcalf, 207 
N.W. 386, 201 Iowa 311—Hopper v. 
Dowling, 181 N.W. 769, 191 Iowa 
57. 

Kan.—^McCulloch v. Goodrich, 181 P. 

556, 105 Kan. 1, 6 A.L.R. 386. 

Mo.—Imler v. Yeager, (App.) 245 S. 
W. 200. 

Tenn.—Human v. Goodman, 18 S.W. 
(2d) 381, 159 Tenn. 24L 
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Tex.—^Koons v. Rook, (Com.App.) 

295 S.W. 592, affirming Rook v. 

Koons, (Civ.App.) 289 S.W. 1077. 

9 C.J. p 695 note 3. 

Allusive language 

(1) A charge on abusive language 
as defense or mitigation in an action 
of assault and battery was held war¬ 
ranted under the evidence.—Clay v. 
Brown, 142 S.E. 911, 38 Ga.App. 157. 

(2) An instruction that plaintiff’s 
provocative language did not justify 
assault was not error, where the 
question of punitive damages was 
not submitted.—Pollard v. Vandivir, 
26 S.W.(2d) 495, 233 Ky. 563. 

(3) An instruction that neither 
party was justified in striking the 
other on account of words used was 
not erroneous under the evidence.— 
Gargotto v. Isenberg, 51 S.W.(2d) 
443, 244 Ky. 493. 

(4) Defendant’s evidence that 
plaintiff used loud and angry lan¬ 
guage in his sister’s room before he 
ejected her therefrom justified a 
charge that mere words, however 
insulting or offensive, could not jus¬ 
tify assault and battery, nor would 
loud and angry talking.—^Bringhurst 
V. Harkins, 122 A. 783, 2 W.W.Harr. 
(Del.) 324. 

Arrest hy private citizen 

In an action for assault with a 
loaded gun, while defendant, a pri¬ 
vate citizen, was attempting to ar¬ 
rest plaintiff’s husband for a felony, 
an instruction that, if defendant had 
reasonable cause to believe plaintiff’s 
husband had committed a felony, 
and that defendant was attempting 
to arrest her husband and so notified 
plaintiff, and plaintiff resisted or at¬ 
tempted to keep her husband from 
being taken into custody, and that 
no more force was used on plaintiff 
than was necessary to overcome her 
resistance in shielding her husband, 
the verdict should be for defendant, 
was properly refused, it not taking 
into consideration that a felony must 
in fact have been committed before 
arrest by a private citizen could be 
justified.—Imler v. Yeager, (Mo. 
App.) 245 S.W. 200. 

Cooling time 

An instruction as to cooling time, 
in an action for tarring and feather¬ 
ing plaintiff, in which there was 
shown, as provocation, a series- of 
unpatriotic acts by plaintiff, during 
the World War, culminating, on the 
forenoon of the day of the tarring, 
in his using abusive language and 
making an assault on one of a com¬ 
mittee waiting on him in the inter¬ 
est of the Red Cross, was held, even 
if authorized by any evidence, not to 
make it clear, as it should, that time 
for cooling should be computed from 
the last act of provocation.—Walker 
V. Kellar, (Tex.Civ.App.) 226 S.W. 
796, error refused. | 


Duty to retreat 

In an action for damages for as¬ 
sault with a baseball bat where the 
defense was self-defense, an instruc¬ 
tion as to defendant’s duty to retreat 
was not error, since the evidence in¬ 
dicated an assault with intent to 
kill, and not simple assault and bat¬ 
tery.—^Thompson v. Gilliland, 94 So. 
53, 208 Ala. 291. 

Dffect of threats 

An instruction that threats alone 
would not make defendant’s act in 
shooting plaintiff one of self-defense, 
“unless plaintiff was apparently 
making some effort to carry them in¬ 
to effect,” was proper, the word “ap¬ 
parently” not meaning “indubitably.” 
—Barnhill v. Poteet, (Mo.App.) 211 
S.W. 106. 

ITegUgence, contributory uegligeuce 
and proximate cause 

Instructions as to the essential 
elements of negligence, contributory 
negligence, ordinary care, and proxi¬ 
mate cause, were required in an ac¬ 
tion for damages for assault.—^Koons 

V. Rook, (Tex.Com.App.) 296 S.W. 
592, affirming Rook v. Koons, (Civ. 
App.) 2S9 S.W. 1077. 

Instructions held proper 

(1) Charge held not erroneous-, in 
that under it assault on plaintiff by 
defendant was justified only if plain¬ 
tiff assaulted defendant with a dead¬ 
ly weapon.—^Rounsaville v. Albin, 
162 S.E. 289, 44 Ga.App. 534. 

(2) Qualification of self-defense 
instruction by a statement that de¬ 
fendant was deprived of such de¬ 
fense if he began assault without 
justification was held not error, al¬ 
though plaintiff did not allege in re¬ 
ply that defendant began the as¬ 
sault.—Pollard V. Vandivir, 26 S.W. 
(2d) 495, 233 Ky. 563. 

(3) In an action for damages for 
the shooting and wounding of plain¬ 
tiff by defendant, the evidence was 
held to justify an instruction on the 
right of self-defense, unless defend¬ 
ant brought on the difficulty by pro¬ 
voking an assault on himself by 
plaintiff.—^Marshall v, Glover, 226 S. 

W. 398, 190 Ky. 113. 

(4) An instruction for plaintiff in 
an action for damages for assault 
and battery, which required the jury 
to find that plaintiff did not strike 
or injure defendant, or attempt to 
strike or injure defendant, or threat¬ 
en to strike or injure defendant, and 
that the acts of defendant were not 
done in protecting himself, was held 
sufficiently to take into account the 
question as to whether plaintiff was 
the aggressor and whether defend¬ 
ant acted in self-defense.—Gieske v. 
Redemeyer, (Mo.App.) 224 S.W. 92. 

(6) An instruction that a fore¬ 
man’s assault of an employee was 
injustifiable if the foreman could 
have protected himself without as¬ 
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sault was held proper under the 
pleadings.—^Vaseska v. Sieloff Pack¬ 
ing Co., (Mo.App.) 287 S.W. 827. 

mstructions improperly refused 

In an action against a restaurant 
proprietor for injuries to plaintiff in 
a fight with the manager of the res¬ 
taurant, defendant restaurant pro¬ 
prietor offering testimony tending to 
show that plaintiff started the fight 
by seizing the manager and pulling 
him out of the door of the restau¬ 
rant, defendant’s requested instruc¬ 
tion that, if such evidence was true, 
a verdict should be returned for de¬ 
fendant, was improperly refused.— 
Fred Harvey, Inc., v. Comegys, (Tex. 
Civ.App.) 233 SW. 601. 

SrroxLeoTis instructions 

(1) In an action for damages for 
assault by an officer who had arrest¬ 
ed plaintiff under warrant directing 
him to take plaintiff to the mayor’s 
office, an instruction that plaintiff 
had the right to request the officer to 
permit him to see his attorney, and 
that the officer had no right to as¬ 
sault him for such request, was er¬ 
roneous, since the officer was under 
no duty to permit the prisoner to see 
his attorney, but was under a duty 
to comply with the warrant, and 
since the instruction was misleading 
as making refusal of the request the 
sole cause of assault, where there 
was no such evidence, and because 
refusal of plaintiff’s request was 
used to prejudice the jury against 
defendant.—^Davidson v. Allam, 130 
S.E. 246, 143 Va. 367. 

(2) An instruction that injuring a 
member of the crew by the captain 
to repossess himself of the steering 
wheel was unlawful was erroneous. 
—^Hanu V. Tamaichi, 29 Hawaii 564. 

(3) Instructing the jury that the 
only provocation justifying the cap¬ 
tain in striking a member of the 
crew with a broom handle was fear 
of bodily injury was held erroneous. 
—Hanu V. Tamaichi, supra. 

Instructions too indefinite 

In an action for injuries, an in¬ 
struction as to plaintiff’s duty while 
pregnant to avoid altercation or ex¬ 
citement, although correct, was held 
too indefinite, as to acts for which 
defendants were liable to be of val¬ 
ue.—Geissler v. Geissler, 164 P. 746, 
96 Wash. 150. remittitur modified 
166 P. 1119, 96 Wash. 150. 

Misleading instructions 

(1) Where plaintiff claimed puni¬ 
tive damages, a charge that, in con¬ 
sidering whether defendant was jus¬ 
tified in making the assault, the jury 
could consider evidence as to his 
good character, was misleading as 
the instruction was an element of 
justification.—Swinney v. Wright, 
132 S.E. 228, 35 Ga.App. 46. 

(2) The use of the expression “ac¬ 
tual assault,” however, by plaintiff 
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Hence, where self-defense is an issue in the case 
under the pleading and evidence, it is improper for 
the court to fail to submit such issue^^ even though, it 
has been held, no request for such instruction is 
made.^^ So a failure to instruct, or improperly in¬ 
structing the jury on the evidence as to which party 
was the aggressor, and allowing the jury to decide 
whether, on the facts claimed by one party, there 
was an assault in fact, is erroneous.^® Where self- 
defense is in issue the instructions thereon should, 
when warranted by the evidence, properly cover 
the element of defendant's freedom from fault,!^ 
and the nature and extent of apprehension which de¬ 
fendant must have had to justify his acts in self- 


defenseA*^ 

If, however, justification is not in issue,^^ as is 
the case where the general issue only is pleaded, 
no instruction with respect thereto is necessary, al¬ 
though evidence tending to prove such a defense 
was admitted without objection;20 nor, in the ab¬ 
sence of such an issue, should the jury be so in¬ 
structed as to permit them to find for defendant on 
the ground that he acted in self-defense or with oth¬ 
er sufficient justification.^! 

It is error, of course, to instruct on defenses plead¬ 
ed, which are not supported by any evidence adduc¬ 
ed at the trial,22 or which is contrary to the evidence 
adduced,23 or, as the rule is sometimes expressed, it 


in charging on the matter of self- 
defense, was not erroneous as likely 
to mislead the jury into taking the 
expression in its common use as 
amounting to battery, in view of 
other instructions distinguishing as¬ 
sault from battery.—^Buss v. Good, 
102 A. 4S1. 92 Vt, 202. 

la Pospisil V. Acton, 224 N.W. 11, 
118 Neb. 200—5 C.J. p 695 note 4. 

14. Moran v. Martinson, 146 N.W. 
841, 164 Iowa 712. 

15. Morris v. Miller, 119 N.W. 458, 
83 Neb. 218, 131 Am.S.R. 636, 20 
L.R.A.(N.S.) 907, 17 Ann.Cas. 1047 
—5 C.J. p 695 note 6. 

16. Moore v, Welden, 143 So. 831, 
225 Ala, 458—Cain v. Skillin, 121 
So. 521, 219 Ala. 228, 64 A.L.R. 
1022. 

17. Kan.—Frew v. Teagarden, 205 
P. 1023, 111 Kan. 107. 

Ky.—Thomas v. Deaton, 281 S.W. 
804, 213 Ky. 623—Taylor v. Frank¬ 
lin, 270 S.W. 462, 208 Ky. 43. 

Mo.—^Daggs V. St. Louis-San Fran¬ 
cisco Ry. Co., 31 S.W.(2d) 769, 326 
Mo. 555. 

Judgment of defendant 
An instruction on self-defense al¬ 
lowing the use of no more force than 
necessary or appeared necessary in 
the exercise of reasonable judgment, 
was held erroneous, the issue being 
whether it appeared necessary in the 
exercise of reasonable judgment of 
defendant.—Thomas v. Deaton, 281 
S.W. 804, 213 Ky. 623—Taylor v. 
Franklin, 270 S.W. 462, 208 Ky. 43. 

?3xtent of harm feared 

(1) An instruction that great bod¬ 
ily harm means more than mere in¬ 
jury by the fist such as is likely to 
occur in ordinary assault and bat¬ 
tery, was held error, when taken in 
connection with other instructions.— 
Frew V. Teagarden, 205 P. 1023, 111 
Kan. 107. 

(2) An instruction that, unless the 
jury found by a preponderance of 
the evidence that there was reason¬ 


able cause by defendant to appre¬ 
hend that plaintiff designed to com¬ 
mit a felony, or to do some great 
personal injury to defendant’s serv¬ 
ant, and that there was an immedi¬ 
ate danger of such design being ac¬ 
complished, the assault was not jus¬ 
tified and the verdict should be for 
the plaintiff, was held error.—Frew 
V. Teagarden, supra. 

(3) But if defendant alleged and 
testified to have committed the as¬ 
sault to prevent plaintiff from in¬ 
flicting “great bodily harm” on de¬ 
fendant, an instruction on self-de¬ 
fense, requiring defendant to show 
that he was in danger of “great bod¬ 
ily harm” at the hands of plaintiff, 
was not erroneous.—Curtis v. Far¬ 
rar, 211 P. 386, 72 Colo. 365. 
Erroneous iustruotions 

(1) An instruction on self-defense, 
not requiring defendant’s agent to 
believe he was in imminent danger, 
was erroneous.—^Daggs v. St. Louis- 
San Francisco Ry. Co., 31 S.W. (2d) 
769, 326 Mo. 555. 

(2) An instruction on self-defense 
was erroneous because not requiring 
a finding there was reasonable cause 
for defendant’s agent to believe he 
was in imminent danger.—^Daggs v. 
St. Louis-San Francisco Ry. Co., su¬ 
pra. 

18. Mehlstaub v. Michael, 287 S.W. 
1079, 221 Mo.App. 807—5 C.J. p 
695 note 7. 

18. Fortier v. Stone, 107 A. 342, 79 
N.H. 235—5 C.J. p 695 note 8, 

20. Myers v. Moore, 28 N.E. 724, 3 
Ind.App, 226. 

21. Mont.—Hageman v. Arnold, 254 
P. 1070, 79 Mont. 91. 

N.H.—Fortier v. Stone, 107 A. 342, 79 
N.H. 235. 

5 C.J. p 696 note 10. 

Assault admitted 

(1) Where defendant's guilt stood 
confessed he had no right to ask 
instructions except as to the meas¬ 
ure of damages.—Finnell v. Van 
Arsdell, 8 Ky.Op. 416. 
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(2) An instruction authorizing a 
verdict for defendant in an action 
for assault was improper, where the 
application of force was admitted 
and no justification shown.—^Hage- 
man v. Arnold. 254 P. 1070, 79 Mont. 
91. 

Self-defense 

In an action of trespass arising 
out of the fact that plaintiff was 
shot in the course of a personal en¬ 
counter, where defendants pleaded 
the general issue, claiming that the 
defendant who fired the shot did so 
to summon assistance, but the bullet 
glanced, the submission of the issue 
of self-defense was error, although 
instructions relating to self-defens-o 
were applicable to the case in so fai* 
as they were intended to inform the 
jury as to what that defendant might 
do without being at fault.—Fortier v. 
Stone, 107 A. 342, 79 N.H. 235, 

22. Sossamon v. Cruse, 45 S.E. 757, 
133 N.C. 470—5 C.J. p 696 note 11. 

23. Iowa.—^Arthur v. Craft, 174 N- 
W. 590, 187 Iowa 882. 

Ky.—Davis v. Camp, 270 S.W. 810, 
208 Ky. 394. 

Neb.—^Acree v. North, 192 N.W. 947, 
110 Neb. 92. 

Va.—Wilkinson v. Allen, 118 S.E. 
94, 136 Va. 607. 

Right of self-defense exceeded 
In an action for injuries from an 
assault and battery, in view of de¬ 
fendant’s evidence, wherein it was 
shown that he exceeded his right of 
self-defense by slapping plaintiff, he 
was not entitled to any instruction 
on justification under the claim of 
self-defense.—Wilkinson v. Allen, 
IIS S.E. 94, 136 Va. 607. 

Who was aggressor 
In an action for assault and bat¬ 
tery by defendant, who stopped 
plaintiff’s buggy in the highway to 
make the assault, an instruction, 
laying down the hypothesis that 
plaintiff was the aggressor was un¬ 
necessary, if not erroneous in view 
of the undisputed evidence showing 
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is proper for the trial court to withdraw from the 
consideration of the jury any affirmative defense 
pleaded that is not sustained by the evidence.24 If 
the evidence of plaintiff will support a reasonable 
conclusion of self-defense, that issue should be sent 
to the jury if it is raised by the answer, notwith¬ 
standing it may be without support in the evidence 
of defendant.25 

Instructions are likewise erroneous which exclude 
from the jury a full consideration of the justifica¬ 
tion claimed,26 or which assume that defendant was 
justified in fact.27 The use of inapt words, as ap¬ 
plied to the particular facts relating to justification 
will not of itself require reversal.28 

Further instructions. If the court has already 
satisfactorily instructed on the issue of self-defense 
an additional charge thereon may be denied, especial¬ 
ly in the absence of a request.26 


(2) As to Consent 

Instruction on consent is necessary only when war¬ 
ranted by the pleading and evidence. 

A failure to instruct on the question of consent, 
where such question is not in issue under the plead¬ 
ing or evidence, is not error,20 especially where no 
request for such instruction is made.^i So, where 
such defense is not in issue, an instruction that there 
could be no recovery if the parties had engaged in 
voluntary mutual combat should not be given but 
where there is evidence tending to show a mutual 
combat, it is proper for the court to instruct as to 
the law of mutual combat.23 

(3) Defense of Property or Possession 

When warranted by the pleading and evidence, the 
court may, and should, correctly Instruct as to the right 
of defendant to defend or recapture his property. 

The jury may and should be properly instructed as 
to the right to eject a trespasser,24 and as to the right 


defendant was the aggressor, and 
the court should have submitted the 
case to the jury on the measure of 
damages only.—^Arthur v. Craft, 174 
N.W. 590, 187 Iowa 882. 

Begaests properly refused 

(1) Where defendant admitted 
striking plaintiff, but alleged it was 
in defense of his son-in-law, an in¬ 
struction as to defendant's right to 
use force in ejecting plaintiff from 
his premises was properly refused 
as not within the evidence.—^Davis 
V. Camp, 270 S.W. 810, 208 Ky. 394. 

<2) Where the evidence conclu¬ 
sively showed that defendants made 
a voluntary attack upon plaintiff, 
without provocation, and were the 
sole active aggressors throughout 
the assault, the plea of self-defense 
had no proper place in the transac¬ 
tion, and an instruction looking to 
the exoneration of defendants on 
that ground was properly refused.— 
Acree v. North, 192 N.W. 947, 110 
Neb. 92. 

34. Carlile v. Bentley, 116 N.W. 772, 
81 Neb. 715. See Hinton v. Muhl- 
man, 201 IlLApp. 177. 

25» Ga.—^Dannenberg v. Berkner, 45 
S.B. 682, 118 Ga. 885—^Berkner v. 
Dannenberg, 43 S.E. 463, 116 Ga. 
954, 60 L.R.A. 569. 

Mo.—^Brubaker v. Bidstrup, 147 S.W. 

541, 163 Mo.App. 646. 

Wis.—Thomas v. Williams, 121 N.W. 
148, 139 Wis. 467. 

36. Colo.—Courvoisier v. Raymond, 
47 P. 284, 23 Colo, 113. 

Ill.—Collins V. Waters, 54 Ill. 485— 
Bittinger v. Druck, 33 IlLApp. 301. i 
N-Y.—Comstock v. Dodge, 43 How. 
Pr. 97- 


37. Iowa.—Roach v. Parcell, 15 N. 

W, 866, 61 Iowa 98. 

Ky.—Graves v. Weller, 4 Ky.Op. 535. 
28. Pla.—Smith v. Bagwell, 19 Fla. 
117, 45 Am.R. 12. 

Mo.—^Norris v. Whyte, 57 S.W, 1037, 
158 Mo. 20. 
it C.J. p 696 note 16. 

2d. Mich.—Wise v. Daniel, 190 N.W. 

746. 221 Mich. 229. 

N.C.—Saunders v. Gilbert, 72 S.E. 
610, 156 N.C. 463. 

Va.—^Wilkinson v. Allen, 118 S.E. 94, 
136 Va. 607. 

5 C.J. p 696 note 17. 

Instruction on size of parties 
Under a self-defense issue in an 
assault action an instruction, that 
the size of the parties and their com¬ 
parative ability to use force might 
be considered, sufficiently covers the 
ground without particularly calling 
attention to defendant's position up¬ 
on a table when hitting plaintiff.— 
Russ V. Good, 97 A. 987, 90 Yt 236. 

30. List V. Miner, 49 A. 856, 74 
Conn. 50. 

In an action for Indecent assault 
against plaintiff’s assent, which as- 
J sault was denied, without any ques¬ 
tion as to the consent being raised, 
an instruction that any unlawful 
touching of another constituted an 
assault, without charging further on 
the element of plaintiff's consent, 
was not erroneous,—List v. Miner, 
49 A. 866, 74 Conn. 50. 

81. List V. Miner, supra. 

33, McNeil V. Choate, 247 S.W. 955, 
197 Ky. 682. 

Under plea of sou assault demesne 
In a civil action for assault and 
battery, a plea by defendant of son 
assault demesne, with counterclaim 
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for an assault and battery upon him 
by plaintiff does not authorize an 
instruction that plaintiff could not 
recover if the parties mutually and 
voluntarily entered into the combat. 
—McNeil V. Choate, 247 S.W. 955^ 
197 Ky. 682. 

33. McCulloch V. Goodrich, 181 P'. 
566, 105 Kan. 1, 6 A.L.R. 386. 

34. Armuleuis v. Koblitz, 150 N.B. 
620, 114 Ohio St. 73—5 C.J. p 696 
note 18. 

Man’s home his castle 
An instruction, in an action 
against a landlord for injuries, about 
his house being a man’s castle, and 
defendant being an unwelcome call¬ 
er, is not erroneous,—Fleming v. 
Burrell, 135 A. 698, 6 N.J.Misc. 173. 

Ztefusal to charge erroneous 
Refusal to charge in an action for 
assault and battery that, if plaintiff 
came to defendant's home and there 
caused a disturbance, which he con¬ 
tinued, although repeatedly request¬ 
ed to leave, defendant was justified 
in using such force as was neces¬ 
sary to eject him, and that the law 
does not nicely measure the force 
used, was reversible error, being 
supported by evidence.—^Armuleuis 
V. Koblitz, 150 N.B. 620, 114 Ohio St. 
73. 

Shooting motorist’s tires 
In an action for assault against 
officers acting outside their jurisdic¬ 
tion in which they were authorized 
to arrest without a warrant, the 
evidence was held sufficient to au¬ 
thorize an instruction that the offi¬ 
cers had no right to shoot a motor¬ 
ist’s tires to arrest him.—^Martin v.^ 
Boyd, 188 S.B. 78, 210 N.C. 662. 
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of a person to use force to defend^^ or to recapture^® 
his goods, if such matters of defense are in issue and 
supported by the evidence,^^ but not when unsupport¬ 
ed by any evidence or need the jury be specifical¬ 
ly instructed as to the right to use force where the 
law respecting that right has been substantially 

stated.39 

An instruction which stresses and specifically calls 
the attention of the jury in great detail to the facts 
testified to by defendant and relied on to excuse his 
conduct has been declared objectionable^® 


(4) As to Force Used 

When warranted by the pleading and evidence, 
proper instructions may, and should, be given with re¬ 
spect to the degree of force that may be used by the 
defendant and the circumstances permitting its use. 

The court may, and should, correctly inform the 
jury as to the right to use force and the amount of 
force that may be employed in the particular case, 
when in issue and supported by the evidence, particu¬ 
larly when a proper request is made therefon^^ An 
instruction that one cannot use a quarrel as an ex¬ 
cuse for assaulting another and then plead self- 


35 . Kan.—Rohr v. Riedel, 202 P. 
852, 110 Kan. 107. 

N.C.—Curlee v. Scales, 158 S.E. 89, 
200 N.C. 612. 

S C.J. p 696 note 19. 

Disputed property 

Instructing the jury that defend¬ 
ant was not warranted in striking 
plaintiff and using force in prevent¬ 
ing him from taking corn plaintiff 
claimed to have purchased was not 
error.—Rohr v. Riedel, 202 P. 852, 
110 Kan. 107. 

Erroneous iustructlou 
An instruction depriving defendant 
of the right to use necessary force 
in defense of his property is errone¬ 
ous.—Curlee v. Scales, 158 S.E. 89, 
200 N.C. 612. 

36. Cox V. Klein, 112 N.W. 729, 149 
Mich. 162—5 C.J. p 696 notes 20, 
24. 

37. Ala.—Jones v. Bynum, 66 So. 
639, 189 Ala. 677. 

Cal.—Risdon v. Yates, 78 P. 641, 145 
Cal. 210. 

38. Keller v. Lewis, 89 N.W. 1102, 
116 Iowa 369—5 C.J. p 696 note 24. 

38- Jones v. Jones, 71 Ill. 562—5 
C.J. p 696 note 22. 

40. Crabtree v. Dawson, 83 S.W. 
557, 119 Ky. 148, 26 Ky.L, 1046, 115 
Am.S.R. 243, 67 L.R.A, 565. 

A lengthy statement as to the 
right to resist intrusion on one’s 
premises, or as to the right of a 
trespasser to annoy a householder, 
was held not to be objectionable be¬ 
cause argumentative.—^Hammond v. 
Hightower, 9 S.E. 1101, 82 Ga. 290. 
-41. Cal.—Ward v. De Martini, 292 
P. 192, 108 Cal.App. 745. 

Mo.—^Mehlstaub v. Michael, 287 S.W. 

1079, 221 Mo.App. 807. 

Wash.—Smith v. Drew, 26 P.(2d) 
1040. 

5 C.J. p 693 note 83, 

Consideration of defendant’s safety 
Force necessary to repel plaintiff 
must be determined in consideration 
of defendant’s safety from thos-e at¬ 
tacking defendant when plaintiff 
joined, and instructions should have 
submitted that proposition.—^Booton 
V. Metcalfe, 207 N.W. 386, 201 Iowa 
311. 


Ejection of trespasser 

(1) In an action for assault made 
by defendant in ejecting plaintiff 
from a portion of a building owned 
by defendant, but to which plaintiff 
claimed the right of possession as 
subtenant under defendant’s lessee, 
instructions fully and fairly present¬ 
ed defendant’s theory that he alone 
had the right to possession of such 
portion of the building, that upon 
his entering the building plaintiff 
had seized a hatchet and attempted 
to strike defendant therewith, and 
that defendant used only such force 
as was reasonably necessary to pre¬ 
vent plaintiff from injuring him.— 
Horst V. Handke, 180 N.W. 762, 190 
Iowa 658. 

(2) An instruction that defendant 
may have been justified in resorting 
to the means used in attempting to 
eject plaintiff from defendant’s store 
was properly refused, in view of the 
evidence,—Johanson v. Huntsman, 
209 P. 197, 60 Utah 402. 

(3) An instruction that if the as¬ 
saulted plaintiff came into defend¬ 
ants’ place of business against their 
will they might use such force as 
was necessary to eject him and “to 
compel him to remain away,” and 
that if they used only such force as 
was necessary, the verdict should be 
for defendants, modified by striking 
out the quoted words and inserting 
the words, “and refused to leave the 
premises upon defendants’ request,” 
after “came into defendants’ place 
of business against their will,” was 
proper under the evidence.—^Mehl- 
staub V, Michael, 287 S.W. 1079, 1080, 
221 Mo,App. 807—5 C.J. p 693 note 
83 [c]. 

Duty to leave premises on request 

Where there was evidence that 
plaintiff, without permission and 
against protest, went to defendant’s 
sister’s room and annoyed her, and 
defendant requested her to leave, 
and on refusal ejected her, on the 
question whether defendant used 
greater force than he was legally en¬ 
titled to, a charge that it was plain¬ 
tiff’s duty seasonably to leave the 
room when ordered was neither mis¬ 
leading nor confusing.—^Bringhurst 
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V. Harkins, 122 A. 783, 2 W.W.Harr. 
(Del.) 324. 

Making arrest 

(1) In a civil action against a 
peace officer charged with having 
employed excessive force in making 
an arrest, an instruction regarding 
the excessive use of force by the of¬ 
ficer was prejudicial error where it 
ignored the question of the bona fide 
judgment of the officer as to the 
amount of force which he believed to 
be reasonably necessary.—^Village of 
Barboursville ex rel. Bates v. Taylor, 
(W.Va.) 174 S.E. 485. 

(2) In an action against a police 
officer for malicious shooting, in 
which the evidence showed that 
plaintiff made no effort to resist or 
escape until after he had peacefully 
asked about the warrant and the na¬ 
ture of the charges, and that defend¬ 
ant had rudely answered that he did 
not have to have any warrant or 
specify any charge, an instruction as 
to the officer’s- right to shoot in mak¬ 
ing the arrest was proper as against 
the contention that there was no evi¬ 
dence to show that plaintiff peace¬ 
ably submitted to arrest.—^Bourne v. 
Richardson, 113 S.E. 893, 133 Va. 441. 

Weapon used 

Where defendant with a pitchfork 
struck plaintiff, who was soliciting 
Red Cross contributions, an instruc¬ 
tion that, if defendant really believ¬ 
ed and had reasonable ground to be¬ 
lieve that plaintiff was in the act of 
making an assault upon him, defend¬ 
ant had the right to use so much 
force as appeared reasonably neces¬ 
sary to repel the assault, was not 
open to attack on the ground that 
it is not lawful for a person as¬ 
saulted to use a “deadly weapon,” it 
appearing that defendant did not use 
the pitchfork as a spear but as a 
bludgeon, in which case it was- not 
a “deadly weapon” per se, and the 
court was not bound to instruct on 
the use of a “deadly weapon.”— 
Hopper V. Dowling, ISl N.W. 769, 
191 Iowa 57. 

Proper lustructious 

(1) An instruction that. If de¬ 
fendant acted in self-defense, plain¬ 
tiff could not recover, unless defend- 
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defense, but, if the party unlawfully attacked uses 
more force than necessary to protect himself, he in 
turn commits battery on his assailant, for which he 
will be liable, has been held to be a proper instruc¬ 
tion, especially where self-defense was not pleaded.^2 
Requested instructions which leave entirely out of 
consideration the degree of force used by defendant 
are properly refused.^3 So an instruction as to 
defendant's right to use force in protecting himself 
from a threatened and impending assault is bad, if it 
omits the predicate of defendant’s freedom from 
fault in provoking the difficulty,^4 or omits or im¬ 
properly describes the apprehension of danger under 
which defendant must be laboring.*^ 5 It is error 
for the court to refer to an excess of force not prov¬ 
ed,^® or to permit the jury to consider such excess 
as a factor in arriving at their verdict,4*^ although if 
there is reasonable doubt as to the excess of the 
force used defendant should be given the benefit of 

g. As to Nature and Extent of Injury 

Correct instructions with respect to the nature and 
extent of the injury suffered may, and should, be given 
in accord with the evidence. 


The instructions with respect to the nature and 
extent of the injury should be in accord with the 
evidence.^® 

If defendant introduces testimony which if true 
disposes of plaintiff’s claim as to the nature and ex¬ 
tent of the injur}?-, he is entitled to an instruction 
that, if the jury believe it, plaintiff cannot recover 
therefor.^^^ 

Failure of plaintiff to produce important witness¬ 
es as to the extent of the injury may be referred to.®^ 

h. As to Damages 

(1) In general 

(2) Matters of mitigation or aggravation 
(1) In General 

Correct instructions in accord with the pleading and 
evidence may, and should, be given on the question of 
damages. 

The jury may and should be correctly informed 
as to the plaintiff’s right to damages under, and in 
accord with, the pleadings and proof, 52 and also as 
to the measure and elements of damages recover- 


ant used more force than a reason¬ 
ably prudent man under the circum¬ 
stances would think necessary, was 
not objectionable.—^Beck v. Scott, 170 
N.W. 770, 186 Iowa 401. 

(2) In an action by a discharged 
employee for being violently assault¬ 
ed and ejected from her employer’s 
premises at the time of her dis¬ 
charge, instructions that defendant 
had a right to use only “necessary” 
force in removing her from the 
premises, and that defendant was 
bound to conduct himself as a rea¬ 
sonably prudent man, were not er¬ 
roneous because failing to qualify 
the word “necessary” by using the 
word “reasonably.”—^Ward v. Marks, 
185 N.W. 37, 193 Iowa 171. 

(3) A charge that, if plaintiff was 
the aggressor and defendant used 
force necessary to repel the attack, 
plaintiff could not recover, was sup¬ 
ported by pleading and evidence.— 
Swinney v. Wright, 132 S.E. 228, 35 
Ga.App. 45—5 C.J. p 693 note 83 [a]. 

Erroneous instructions 

(1) An instruction on self-defense 
that defendant was entitled to use 
such force as he “honestly believed 
to be necessary under the circum¬ 
stances,” as distinguished from such 
force as reasonably appeared to him 
to be necessary under all the circum¬ 
stances in the case, was erroneous.— 
lIcQuiggan v. Ladd, 64 A 503, 79 Vt. 
10, 14 L.R.A.(N.S.) 689. 

(2) An instruction which limited 
lefendant to the use of such force as 
iras necessary to disarm plaintiff. 


instead of such force as to defend¬ 
ant then seemed reasonably neces¬ 
sary, was erroneous.—^Moran v. Mar¬ 
tinson, 146 N.W. 841, 164 Iowa 712. 

42. Dutro V. Castoro, (Cal.App.) 60 
P.(2d) 182. 

43. Ala.—Burge v. Scarbrough, 100 
So. 653, 211 Ala. 377. 

Mo.—^Mehlstaub v. Michael, 287 S.W. 

1079, 221 Mo.App. 807. 

5 C.J. p 694 note 84. 

Difficulty brought on by plaintiff 
An instruction directing a verdict 
for defendant for assault if plaintiff 
brought on the difficulty, without 
submitting the question as to wheth¬ 
er only such force was used as was 
necessary was properly refused, as 
omitting an essential element.— 
Mehlstaub v. Michael, 287 S.W. 1079, 
221 Mo.App. 807. 

Self-defense 

There was no error in refusing a 
charge that, if defendant was free 
from fault in bringing on the diffi¬ 
culty, and only defended himself 
from assault by plaintiff, then the 
verdict should be for defendant, it 
being defective in failing to require 
defendant to use no more force than 
was reasonably necessary to repel 
the attack.—Burge v. Scarbrough, 
100 So. 653, 211 Ala. 377. 

44. Alabama Fuel & Iron Co. v. 
Courson, 101 So. 638, 20 Ala.App. 
312, reversed on other grounds Ex 
parte Alabama Fuel & Iron Co., 
101 So. 642, 212 Ala. 1—5 C.J. p 
694 note 85. 


Requests properly refused 
A requested charge that, if plain¬ 
tiff was on defendant’s premises and 
was requested by defendant's agent 
in charge to leave and plaintiff re¬ 
fused, the agent could eject plaintiff, 
using no more force than was rea¬ 
sonably necessary to accomplish 
such purpose, was properly refused, 
where defendant was at fault in 
bringing on the difficulty with plain¬ 
tiff.—^Alabama Fuel & Iron Co. v. 
Courson, 101 So. 638, 20 Ala.App. 312, 
reversed on other grounds Ex parte 
Alabama Fuel & Iron Co., 101 So. 
642, 212 Ala. 1. 

45. Downey v. Duff, 152 S.W. 1010,. 
106 Ark. 4—5 C.J. p 694 note 86. 

46. Vosburg v. Putney, 56 N.W. 480, 
86 Wis. 278. 

47. Smith v. Simon, 37 N.W. 648, 69 
Mich. 481. 

48. Lander v. Seaver, 32 Vt. 114, 76 
Am.D. 156. 

49- Harris v. Hindman, 278 P. 954, 
130 Or. 15. 

Requests properly refused 
A refusal to instruct that defend-- 
ant was not responsible for cancer¬ 
ous condition developing a year after 
defendant inflicted a wound was not 
error under the evidence.—^Harris v. 
Hindman, 278 P. 954, 130 Or. 15. 

50. Thurstin v. Luce, 28 N.W. 103, 
61 Mich. 292. 

61. Cooley v. Foltz, 48 N.W. 176, 85- 
Mich. 47—5 C.J. p 697 note 29. 

52. Ind.—^King v. Winton, (App.) 1 
N.E.(2d) 309. 

Iowa.—^Ashby v. Nine, 256 N.W. 679., 
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able.53 While an instruction which leaves to the 
jury the fixing of punitive damages in any amount 
they see fit under the circumstances is proper, such 


an instruction with respect to actual or compensa¬ 
tory damages is erroneous.®^ If actual damages 
alone are claimed, it is error to define an aggravated 


^lo.—Colby V. Thompson, (App.) 207 
S.W. 73. 

•5 C.J. p 691 note 64. 

•Correct instructions 

In an action for willful assault 
And battery, an instruction that in 
assessing damages the jury should 
consider the extent of injuries, pain 
and suffering, mental pain and an¬ 
guish, shame and humiliation, and 
award such damages as the jury 
thought proper, in view of all facts 
and circumstances, not in excess of 
the amount prayed for in the com¬ 
plaint, and that the law did not per¬ 
mit assessment of punitive damages, 
was proper.—King v. Winton, (Ind. 
App.) 1 N.E.(2d) 309. 

Peremptory instructioii 

A peremptory instruction to find 
for plaintiff for actual damages was 
properly given in view of the evi¬ 
dence of defendant showing there 
was no issue on right to recover dam¬ 
ages.—^Endicott v. Robertson, 244 S. 
W. 947. 211 Mo.App. 508. 

'Withdrawing mitigating circumstan¬ 
ces 

In an action growing out of the 
whipping of defendant's son by 
plaintiff at school for writing a vul¬ 
gar note, an instruction, withdraw¬ 
ing as a matter of provocation in 
mitigation of damages the whipping 
of defendant's son three days before 
the assault, was proper, where the 
whipping was not pleaded in the an¬ 
swer in the way of provocation, and 
where the provocation was- not 
shown to have occurred so recently 
prior to the assault as to raise any 
presumption that the violence done 
was committed under the immedi¬ 
ate influence or feeling of passion 
incited by the whipping.—^Endicott 

V. Robertson, 244 S.W. 947, 211 Mo. 
App. 508. 

ConsideratioxL of coimterclalm 
An instruction that, after the Jury 
had determined the award to be 
made plaintiff upon claims in the pe¬ 
tition, they should consider defend¬ 
ant's counterclaim, was not error as 
directing the award upon claims In 
the petition rather than upon the 
evidence, especially since the court 
had fully instructed the jury that 
damages should be awarded on the 
basis of preponderance of evidence 
only.—^Ashby v. Nine, (Iowa) 256 N. 

W. 679. 

S3. Ala.—John R. Thompson & Co. 

V. Vildibill, 100 So. 139, 211 Ala. 
199. 

Ark.—Tankersley v. Fortner, 282 S. 

W. 354, 170 Ark. 1014. 

Ill.—Shea V. Cassidy, 257 Ill.App. 
557. See Beitel v. Beitel, 196 Ill. 
A.pp. 399. 


Ky.—Stiles v. Lile, 262 S.W. 18, 203 

Ky. 225—Kouns v. Townsend, 176 

S.W. 989, 165 Ky. 163. 

Minn.—^Kirschbaum v. Lowrey, 206 

N.W. 171, 165 Minn. 233. 

Mo.—Hinson v. Morris-, (App.) 298 

S.W. 254—Colby v. Thompson, 

(App.) 207 S.W. 73. 

S.C,—Shramek v. Walker, 149 S.E. 

331, 152 S.C. 89. 

Utah.—Littledike v. Wood, 255 P. 

172, 69 Utah 323. 

Wis.—Ogodziski v. Gara, 181 N.W. 

231, 173 Wis. 380. 

5 C.J. p 692 note 66. 

The words “direct and proximate 
result,” used in an instruction au¬ 
thorizing damages properly limited 
plaintiff’s recovery.—Stiles v. Lile, 
262 S.W. 18, 203 Ky. 225. 

IjOss of time and earnings 

(1) Evidence held not sufficient to 
justify an instruction authorizing 
the jury to consider loss of earnings 
in awarding damages to plaintiff be¬ 
cause of inability to prosecute his 
business with his usual efficiency.—■ 
Colby v. Thompson, (Mo.App.) 215 
S.W. 768. 

(2) Where plaintiff alleged perma¬ 
nent loss of earning power due to 
injuries received, which allegation 
was sustained by evidence, an in¬ 
struction that the jury might con¬ 
sider loss of earning power as ele¬ 
ment of damage was proper, since 
such damages are recoverable under 
a general averment of damage.—Du- 
tro V. Castoro, (Cal.App.) 60 P.(2d) 
182. 

(3) Where plaintiff sustained a 
fracture of the arm, and a physi¬ 
cian's testimony that plaintiff was 
incapacitated from work for two 
months, and that two years after the 
fracture his arm was not in as good 
condition for manual labor as before 
the accident, there was evidence of 
reduced earning power, justifying a 
charge submitting reduced earning 
power as an element of damage.— 
Zick V. Smith, 112 A. 846, 96 N.J. 
Lav/ 388, affirmed 116 A. 927, 97 N. 
J.Law 351. 

(4) A direction to consider time 
lost in assessing damages for as¬ 
sault and battery was not warranted 
by the evidence.—^Littledike v. Wood, 
255 P. 172, 69 Utah 323. 

(5) An instruction that damages 
for lost time and costs of care and 
maintenance should be included, in 
the absence of evidence of lost time 
or its value, and of the cost of care 
or maintenance paid or incurred by 
plaintiff, was error.—^Kirschbaum v. 
Lowrey, 206 N.W. 171, 165 Minn. 233. 

Medical attentlozi 

An instruction permitting plaintiff 
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to recover “all reasonable charges 
for medical attention for dressing 
his wound, not exceeding the sum 
of $50,” was not supported by evi¬ 
dence that plaintiff had paid one 
doctor four dollars and twenty-five 
cents.—^Colby v. Thompson, (Mo. 
App.) 215 S.W. 768. 

Fright, pain, and anguish 

(1) An instruction that if defend¬ 
ants committed any of the acts 
charged, plaintiff would be entitled 
to recover for injury caused there¬ 
by, was not erroneous on the ground 
that it would permit recovery for 
fright.—^Lamb v. Woodry, (Or.) 68 
P.(2d) 1257, 105 A.L.R. 914. 

(2) In an action for assault in re¬ 
possessing a stove held under a con¬ 
ditional sales contract, an instruc¬ 
tion restricting the basis of plain¬ 
tiff’s right of recovery to those acts 
in retaking the stove over the pro¬ 
test of plaintiff by which plaintiff 
was so frightened that it affected 
her nervous and physical systems 
and caused her to suffer pain and 
discomfort was proper.—Lamb v. 
Woodry, supra. 

(3) An instruction using the words 
“mental anguish,” although not used 
in the petition, was not erroneous.-— 
Hinson v. Morris, (h(Co.App.) 298 S. 
W. 254. 

(4) In an action for assault with 
a pistol, where under evidence it was 
for the jury to determine whether 
plaintiff was proximately caused to 
suffer either physical or mental pain 
or mental anguish, and the court 
charged that plaintiff could not re¬ 
cover damages for doctor bills 
or medical services or loss of time 
or for battery, there was no error 
in refusing defendant’s requested 
charges that no award could be made 
for physical pain or mental pain or 
anguish.—John R. Thompson & Co. 
V. Vildibill, 100 So. 139, 211 Ala. 199. 

(5) An instruction permitting the 
jury to consider pain which plain¬ 
tiff may undergo in awarding com¬ 
pensatory damages was not mislead¬ 
ing.—Shramek v. Walker, 149 S.E. 
331, 162 S.C. 89. 

(6) An instruction that plaintiff 
was entitled to recover such dam¬ 
ages as would compensate her for 
physical pain and mental suffering 
endured in the past and which “she 
may have to endure in the future” 
was erroneous in not reading “which 
she is reasonably certain to endure 
in the future.”—Ogodziski v. Gara, 
181 N.W. 231. 173 Wis. 380. 

54. Bounds v. Watts, 131 So. 804, 

159 Miss. 307. See Neville v. Chi¬ 
cago & A. R. Co., 210 Ill.App. 168. 
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assault, and thus confuse and mislead the jury and 
induce them to give more than compensatory dam- 
ages.55 So if under defendant's plea of justification 
he was entitled to use reasonable force against plain¬ 
tiff, then the instructions should confine plaintiff's 
recovery to damages that resulted from an exces¬ 
sive and unreasonable use of force.^^ It is er¬ 
roneous to advert to matters not in evidence, which 
may have the effect of leading the jury to enhance 
the damages,^'^ or to give undue prominence to mat¬ 
ters which might be considered as an aggravation of 
the assault and tend to the same result to with¬ 
draw from the jury the inquiry as to how much 
of the damage claimed was attributable to plaintiff's 
own act,59 or the right to recover nominal or gen¬ 


eral damages to charge that delay in bringing an 
action tended to prove that no serious injury was 
done;®i to make the compensatory damages de¬ 
pend upon the ability of defendant to pay.®^ So, in 
the absence of proof, to impliedly characterize the 
assault as unlawful, and permit the jury to allow 
what they see fit, not exceeding the amount claimed 
in the declaration, in view of possible latent injuries 
is improper.®^ Upon request the court should inform 
the jury of the absence of evidence to show certain 
elements of damage, where such is the case.®^ 

Exemplary damages. The jury may, and should, 
be correctly instructed as to plaintiff's right, if any, 
to an award of vindictive or exemplary damages, 


55b Texas Coal, etc., Co. v. Aren- 
stein, 55 S.W. 127, 22 Tex.Civ.App. 
441. 

Wliere tlie issue of exemplary 
damairss was a'bandoned by plain¬ 
tiff, it was error to instruct that '‘an 
assault or an assault and battery 
becomes aggravated when committed 
by an adult male person upon the 
person of a female.”—^Texas Coal, 
etc., Co. V. Arenstein, 55 S.W. 127, 
22 Tex.Civ.App. 441, 442. 

56, Christman v. Hickman, 37 S.W. 
(2d) 672, 225 Mo.App. 828—5 C.J. 
p 692 note 73. 

Ilrroueous instrucidons 

(1) An instruction permitting re¬ 
covery for all damages if defendant 
used excessive force in repelling as¬ 
sault by plaintiff was erroneous, on¬ 
ly damage from excessive force be¬ 
ing recoverable.—Guterson v. Jen¬ 
sen, 170 P. 352, 100 Wash. 113. 

(2) An instruction in a pupil’s ac¬ 
tion to recover against a teacher for 
alleged assault and battery warrant¬ 
ing recovery for any injuries sus¬ 
tained or pain suffered was errone¬ 
ous, since the instruction should 
have limited recovery for injury be¬ 
yond the point where punishment 
was unreasonable or excessive.— 
Christman v. Hickman, 37 S.W. (2d) 
672, 225 Mo.App. 828. 

57. N.Y.—Crossman v. Harrison, 27 
N.Y.Super. 38. 

Or.—^Housman v. Peterson, 149 P. 
538. 

Character of plaintiff 
There was no impropriety, how¬ 
ever, in calling the attention of the 
jury to the character of plaintiff as 
bearing on a question of damages, 
although no evidence was permitted 
with respect thereto, where counsel 
for both parties strenuously urged 
the question of character, as mate¬ 
rial in determining the amount of 
damages.—^McKenzie v. Allen, 84 S. 
C.l4. 646. 

53. Gorstz V. Pinske, 85 N.W. 215, 
82 Minn. 456, 83 Am.S.R. 441. 


53. Turner v. Footman, 71 Me. 218. 

60. Byfield v. Candler, 125 S.E. 905, 
33 Ga.App. 275—5 C.J. p 693 note 
77, 

Erroneously implying that injury 
must be proved 

(1) Where, in an action for as¬ 
sault with intent to procure consent 
to an act of sexual intercourse, a 
verdict for general damages might 
he legally found, it was error so to 
instruct as to imply that plaintiff 
ought not to recover unless it be af¬ 
firmatively proved that damages re¬ 
sulted.—^Byfield v. Candler, 126 S.B. 
905, 33 Ga.App. 275. 

(2) So an instruction that If de¬ 
fendant assaulted plaintiff in the 
manner therein set out, and if the 
jury believed that plaintiff suffered 
injury and damage on account there¬ 
of, plaintiff would be entitled to re¬ 
cover such damages as the proof 
showed she had sustained, was er¬ 
roneous as implying that plaintiff 
was not entitled to recover unless 
she proved injury and damage.—^By- 
field v, Candler, supra. 

Effect of absence of request 
An instruction, however, may not 
he erroneous in failing to Inform the 
jury that a verdict could he returned 
for nominal damages, where no in¬ 
struction of the kind was asked.— 
Fleming v. Loughren, 116 N.W. 506, 
139 Iowa 617. 

61. Thurstln v. Luce, 28 N.W. 103, 
61 Mich. 292. 

62. Traw V. Heydt (Mo.App.) 216 
S.W. 1009—6 C.J. p 693 note 79. 

63. Drew V. Comstock, 23 N.W. 721, 
67 Mich. 176. 

64. Housman v. Peterson, 149 P. 
688 , 76 Or. 666—5 C.J. p 693 note 

81 . 

Bamage to business 
Where there was no proper proof 
of damages to plaintiff’s business 
resulting therefrom, it was error to 
refuse an instruction that damages 
could not be awarded for injuries to 
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plaintiff’s business.—^Robertson v. 
Hulbert, 197 N.W. 505, 226 Mich. 219. 

65. Cal.—^Bloomberg v. Laventhal, 
178 P. 496, 179 Cal. 616—Boyajian 
V. Balian, (App.) 46 P.(2d) 199— 
Ward V. De Martini, 292 P. 192, 
108 CaLApp. 745. 

Ky.—Johnson v. Taylor, 57 S.W.(2d> 
540, 247 Ky. 472. 

Minn.—^Erickson v. Koch, 209 N.W. 
624, 168 Minn. 105. 

Mo.—Daggs V. St. Louis-San Fran¬ 
cisco Ry. Co., (App.) 51 S.W. (2d) 
164—Gieske v, Redemeyer, (App.) 
224 S.W. 92. 

Mont.—^Hageman v. Arnold, 254 P; 
1070, 79 Mont. 91. 

S.D.—^Lyons v. Thomas, 258 N.W. 
133. 

5 C.J. p 692 note 65. 

See Kelly v. Sanderson, 204 Ill.App. 
155—^McGlothlin v. Peters, 201 Ill. 
App. 181. 

Xustmctions propev under evidence 

(1) Evidence that the attack was 
wanton and unprovoked justified an 
instruction that punitive damages 
might be awarded for assault and 
battery.—Maxa v. Neidlein, 163 A. 
202, 163 Md. 366. 

(2) An instruction allowing plain¬ 
tiff to recover for physical pain, 
mental anguish, lost time, doctor 
bills, and in addition authorizing the 
jury to assess an amount as punish¬ 
ment to deter defendant from com¬ 
mitting a like offense, and directing 
that they should impose such 
amount fairly without prejudice, and 
that these items, added together, 
would be the amount of the verdict, 
was without error under the evi¬ 
dence and did not leave the imposi¬ 
tion of punitive damages to the un¬ 
bridled discretion of the jury, and as 
disassociated from the fact of ag¬ 
gravation as shown by the evidence. 
—^Fuhrman v. Wolf. 96 .«o. 193, 209 
Ala. 291. 

(3) Where plaintiff in an alterca¬ 
tion with defendant in his black¬ 
smith shop said, “Everybody knows 
you,” meaning that defendant was 
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apt terms being used to designate this right, such as 
wantonness, malice, etc.^^ It is error to lay down an 
improper rule as to the right to award punitory dam¬ 
ages,®*^ or to authorize such damages without re¬ 
gard to the pleading and evidence,®^ or regardless of 
whether or not the assault was malicious®^ or attend¬ 
ed with other circumstances of aggravation,*^® and 
it has been held that an instruction allowing the 
jury to award exemplary damages must be condi¬ 


tioned upon defendant having been found guilty.'^^ 
Where punitive damages may be awarded, it is of 
vital importance that the jury should be informed 
of the effect of their verdict on the question of 
costsOf course, where the pleading and evidence 
warrant, the court may charge that defendant's pe¬ 
cuniary circumstances may be taken into considera¬ 
tion on the question of punitive damages.^® It is 


disloyal to the government, but de¬ 
fendant did not ask an explanation 
until plaintiff had left the shop and 
was on the other side of the street, 
when he followed him and assaulted 
him, there was sufficient evidence of 
malice to warrant an instruction on 
punitive damages, although the as¬ 
sault followed a reiteration of the 
insinuation.—Lambert v. Corbin, 239 
S.W. 453, 194 Ky. 373. 

Instmctious not misleading 
An instruction regarding exemp¬ 
lary damages, referring to them as 
“what are called added or cumula¬ 
tive damages; that is, damages for 
outraged feelings by reason of the 
malice” of the assault, was not mis¬ 
leading, as, while the term “added 
or cumulative damages” is not to be 
approved, the jury were left in no 
doubt as to the meaning when such 
damages were limited to plaintiff’s 
sense of outrage by reason of de¬ 
fendant’s malicious act.—^Wise v. 
Daniel, 190 N.W. 746, 221 Mich. 229. 
Beg.nests improperly i*efxLSed 

It was error to refuse a requested 
instruction as to exemplary dam¬ 
ages, and to instruct that the jury 
was not to consider that question 
where there was evidence justifying 
the same.—Marble v. Jensen, 178 P. 
66 , 53 Utah 226. 

Further iustructious 

Where the court had fully and 
fairly instructed the jury upon the 
right to recover exemplary damages, 
it was not error to refuse to give 
further instructions thereon.—John¬ 
son V. Ish, 133 N.W. 201, 90 Neb. 173, 

66 . Bounds v. Watts, 131 So. 804, 
159 Miss. 307—5 C.J. p 692 note 65. 

Gross negligence instead of malice. 
—Bounds V. Watts, 131 So. 804, 159 
Miss. 307—5 C.J. p 692 note 65 [c] 
Malice instead of wantonness 
In an action for damages for as¬ 
sault and battery, where defendant 
offered an instruction to the effect 
that the jury, before they could as¬ 
sess punitive damages, must find 
that the injury was wantonly inflict¬ 
ed without any circumstances of ex¬ 
cuse or palliation, the court did not 
err in modifying the instruction by 
inserting the word “maliciously” in 
place of “wantonly.”—Gieske v. 
Redemeyer, (Mo.App.) 224 S.W. 92. 
Misleading instruction 

An instruction on punitive dam¬ 


ages in an action for assault and 
battery, which authorized the jury to 
consider defendant’s financial status 
“in assessing plaintiff’s damages*,” 
was misleading, in not distinguish¬ 
ing between actual and punitive 
damages, the financial element en¬ 
tering only into the latter.—Traw v. 
Heydt, (Mo.App.) 216 S.W. 1009—5 
C.J. p 693 note 79 [a]. 

Coustructlou of instructions 

(1) Where the court directed a 
verdict for plaintiff in such sum as 
would compensate him for any pain, 
mental or physical, resulting from 
the assault, and for any humiliation 
to his feelings caused thereby, the 
jury being authorized also to award 
such punitive damages as they might 
think proper, it was held that such 
instruction was not objectionable, as 
allowing an award of damages suffi¬ 
cient to compensate plaintiff in full 
for all his loss and damages, and 
then the addition of a sum wholly 
by way of punishment to defendant 
without regard to plaintiff’s loss.— 
Doerhoefer v, Shewraaker, 97 S.W. 
7, 123 Ky. 646, 29 Ky.L. 1193. 

(2) However, a charge that if de¬ 
fendant’s attack was malicious, not 
suddenly provoked by plaintiff, and 
was wanton, malicious, and willful, 
damages should include compensa¬ 
tion for injury to the feelings result¬ 
ing from that kind of attack; that if 
plaintiff had suffered injury to his 
feelings, his sense of being outraged 
on account of malice on defendants’ 
part, not caused by prior unwarrant¬ 
ed attack by himself, damages 
should be included for that, is not a 
charge permitting punitive damages. 
—Robinson v. Stimer, 117 N.W. 634, 
154 Mich. 244. 

67. Hendrickson v, Kingsbury, 21 

Iowa 379. 

Misleading instruction 

In an action against a railroad and 
its watchman for injuries to a boy 
shot by the watchman, in which it 
was alleged that the shooting was 
malicious and willful, an instruction, 
authorizing an award of such ex¬ 
emplary damages “as will be a pun¬ 
ishment to defendant,” was errone¬ 
ous, in that the jury would have 
been misled to believe therefrom 
that the punitive damages would 
punish the watchman only.—^Robbs 
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V. Missouri Pac. By. Co., 242 S.W. 
155, 210 Mo.App. 429. 

68 . Kirschbaum v. Lowrey, (Minn.) 
218 N.W. 461. 

Erroneous instructions 
In an action for assault which 
plaintiff claimed incited tuberculosis, 
an instruction indicating permission 
to find damages above compensatory 
damages was error.—^Kirschbaum v. 
Lowrey, 218 N.W. 461, 174 Minn. 107. 

69. Bounds v. Watts, 131 So. 804, 
159 Miss. 307—5 C.J. p 692 notes 
65 [a], 68. 

Proper instmictions 

An instruction was not bad be¬ 
cause it covered both the question of 
actual and punitive damages, the 
jury being plainly told that before 
they could assess damages by way 
of punishment they must find that 
the act of defendant was done will¬ 
fully, intentionally, and maliciously. 
—Gieske v. Redemeyer, (Mo.App.) 
224 S.W. 92. 

70. Badostain v. Grazide, 47 P. 118, 
115 Cal. 425—5 C.J. p 692 note 69. 

71. Friedman v. Shuflitowski, 182 
I11.APP. 5. 

72. Waffle V. Dillenbeck, 39 Barb. 
123, affirmed 38 N.T. 53. 

73. Ark.—^Davis v. Richardson, 89 
S.D. 3X8, 76 Ark. 348. 

S.C.—Kirven v. Kirven, 160 S.E. 432, 
162 S.C. 162. 

Wis.—Ogodziski v. Gara, 181 N.W. 
231, 173 Wis. 380. 

See Michalak v. Tomkiewicz, 199 Ill. 
App. 405. 

proper instruciiou 
An instruction to award as puni¬ 
tive damages such sum, “proportion¬ 
ately” to defendant’s wealth, as 
would serve as punishment for the 
alleged wrong, was not erroneous as 
requiring a division of his wealth.— 
Kirven v. Kirven, 160 S.E. 432, 162 
S.C. 162. 

Erroneous terms 

The charge “she is entitled to 
damages for the indignity,” referring 
to punitory damages, should have 
been, “You may assess damages for 
the indignity,” etc., and the expres¬ 
sion, “The amount of such damages 
(punitory) is governed by the wealth 
of the party,” should have been, 
“The wealth of the party is an ele¬ 
ment to be considered in assessi^i^ 



ASSAULT AND BATTERY 


6 C.J.S, 


§ 49 

error to invade the province of the jury with re¬ 
spect to the allowance of punitive damages.*^^ 

(2) Matters of Mitigation or Aggravation 

Where the pleading and evidence warrant, the court 
may, and should, correctly charge on matters of mitiga¬ 
tion or aggravation of damage. 

A party cannot be deprived of his right to have 
the jury properly instructed as to matters of ex¬ 
tenuation or mitigation,75 if in issue and supported 
by the evidence.76 Where, under the pleading and 
evidence, punitive damages may be awarded and 
matters in mitigation are properly in the case, the 
jury may, and should, be instructed as to the effect 
of such matters.77 On the other hand, where com¬ 
pensatory damages only is sought and no element of 
punitive damages is presented to the jury, it is im¬ 


proper to instruct the jury that they might consider 
provocative circumstances in mitigation of dam- 
ages.78 However, in a proper case the jury should 
also be directed to consider circumstances properly 
shown in aggravation of damages.79 

i. As to Evidence 

Proper instructions, suitable to the case, should be 
given regarding presumptions, burden of proof, and' 
weight and sufficiency of evidence. 

The instructions may, and should, give effect to 
any presumptions which may have arisen in the case 
under the pleading and evidence.SO Where the court, 
however, correctly enumerates what must be shown 
by plaintiff by a preponderance of the evidence, with¬ 
out making mention of the presumption that de¬ 
fendant is innocent, the instruction is sufficient as 


punitory damages.’*—Ogodziski v. 

Gara, ISl N.W. 231, 173 Wis-. 380. 

74. Hodges v. Hall, 89 S.E. 802, 172 

N.C. 29—5 C.J. p 693 note 82. 

Allowing punitive damages as mat- 
ter of law 

Charges that, if the assault was of 
a violent character such as to indi¬ 
cate malice, that is, an intent to in¬ 
jure plaintiff, then plaintiff would be 
entitled to punitive damages, that is, 
damages by way of punishment, and 
that provocation might he considered 
on the Question of reducing punitive 
damages, if the assault and battery 
was of a malicious character, but if 
the assault and battery was of a 
malicious character punitive dam¬ 
ages should be added to the actual 
damages, are improper, as directing 
the jury as a matter of law to allow 
punitive damages.—^Hodges v. Hall, 
89 S.B. 802, 172 N.C. 29. 

Approved practice 

An instruction which authorized 
the jury to find “punitive damages 
as a punishment to defendant, and 
as a warning to others not to com¬ 
mit similar assaults and batteries,** 
was erroneous, the proper practice 
being for the court, after stating for 
what causes exemplary damages 
may be awarded, to state that, if the 
jury thus believe, they may, in the 
exercise of sound discretion, give ex¬ 
emplary damages, not exceeding the 
amount claimed.—^Ryan v. Quinn, 71 
S.W. 872, 24 Ky.L. 1513. 

75. Horwitz v. Dickerson, (Tex.Civ. 

App.) 25 S.W.(2d) 966—5 C.J. p 

696 note 26. 

Provocation 

In an action against a theater 
manager throwing eggs at musicians 
advertising other theaters as being 
fair to organized labor, an instruc¬ 
tion relating to provocation was held 
improperly refused.—^Horwitz v. 
Dickerson, (Tex. Civ. App.) 25 S.W. 
,2d) 966. 


Covered by other instruction 

(1) An instruction as to damages 
recoverable held not erroneous for 
failure to submit defense of provoca¬ 
tion in mitigation of damages, in 
view of undisputed evidence as to 
circumstances of assault and other 
instruction submitting defense of 
provocation.—Chitwood v. Palmer, 
225 P. 969, 101 Okl. 300. 

(2) Charging “If you have been 
aggrieved, slandered, the courts are 
open. You can bring your suit for 
a civil action for slander, or a crim¬ 
inal action, either,—^both branches of 
the court” is not open to the objec¬ 
tion that the jury might conclude 
that defendant had the right to have 
plaintiff indicted for slander, and, 
therefore, had no right to the miti¬ 
gation which the law allowed him, in 
view of the full charge on mitiga¬ 
tion given by the court.—Hayes v. 
Sease, 29 S.E. 259, 61 S.C. 534. 

76. Horwitz v. Dickerson, (Tex.Civ. 

App.) 25 S.W.(2d) 966—5 C.J. p 

697 note 27. 

Rule in Nebraska 

Where plaintiff sued for two as¬ 
saults pleaded as separate causes of 
action, and there was no evidence 
that plaintiff had at the time, or 
shortly previous to the second as¬ 
sault, used provocative or threaten¬ 
ing language toward defendant, it 
was error to charge generally that, 
if plaintiff, before or at the time of 
the assault, used such language, that 
circumstance might be taken into 
consideration in mitigation of dam¬ 
ages.—Glassey v. Dye, 119 N.W. 
1128, 83 Neb. 615. 

77. Ky.—Marshall v. Glover, 226 S. 

W. 398, 190 Ky. 113. 

Tex.—Walker v. Kellar, (Civ.App.) 

226 S.W. 796, error refused. 

Evidence suficlent to warrant in¬ 
struction 

In a damage action for shooting 
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! plaintiff, evidence of information de¬ 
fendant received from his son as to 
the manner in which plaintiff behav¬ 
ed on meeting the son in a field 
shortly prior to the shooting was 
held sufficient to warrant an instruc¬ 
tion under St. § 73a, as to plaintiff 
giving defendant provocation to as¬ 
sault and shoot plaintiff, which 
might be considered in mitigation of 
punitive damages.—^Marshall v. Glo¬ 
ver, 226 S.W. 398, 190 Ky. 113. 
Instruction not clear 
An instruction as to cooling time,, 
in an action for tarring and feather¬ 
ing plaintiff, in which there was 
shown, as provocation and in miti¬ 
gation of damages, a series of un¬ 
patriotic acts by plaintiff, dui'ingr 
the World War, culminating, on the 
forenoon of the day of the tarring, 
in his using abusive language and’ 
making an assault on one of a com¬ 
mittee waiting on him in the inter¬ 
est of the Red Cross, was held, even 
if authorized by any evidence, not 
to make it clear, as it should, that 
time for cooling should he computed 
from the last act of provocation.— 
Walker v. Kellar, (Tex.Civ.App.) 226 
S.W. 796, error refused. 

78. Troplowitz v. Seigler, 198 P. 
649, 52 CaLApp. 271. 

79. Slater v. Watts, 16 B.C. 36, 16- 
WestL.R. 234. 

80. Nickolay v. Orr, 172 N.W. 222, 
142 Minn. 346, 6 A.L.R. 1048. 

Presumption of good character 
In an action for indecent assault, 
an instruction that the law presumes 
defendant to be of good reputation 
and character, and that he may rest 
and rely thereon and need not forti¬ 
fy such presumption by testimony, 
was pertinent and correct, where 
plaintiff made the most of defend¬ 
ant’s failure to call any witness as- 
to his reputation.—^Nickolay v. Orr, 
172 N.W. 222, 142 Minn. 346. 6 A.L^ 
R. 1048. 
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against a party who docs not ask further instruc¬ 
tions.^^ An instruction negativing the existence of 
a presumption when one does not in law exist is, of 
course, proper.^2 

Burden of proof. The court may, and should, in¬ 
struct as to the burden of proof in accord with the 
law applicable to the case under the pleading and 
evidence.SS Instructing that the burden of proving 
the assault remains on plaintiff throughout the trial 
is proper.S^ So an instruction authorizing the jury 
to find for defendant if they believe he did not com¬ 
mit the assault is not erroneous because placing the 
burden on him, where elsewhere they are inform¬ 
ed correctly as to whom the burden rests on.^s 
However, an instruction that the burden is on plain¬ 
tiff to establish that his alleged injuries were the 
direct and natural result of the assault, “and of no 
other cause,” is properly refused, where there is no 
evidence to show that the injuries were the result of 
any other cause than the unlawful assault.^® The use 
of inapt language, as to the burden of proof, which 
could not have misled the jury is not prejudicial er- 
ror.^*^ 

Weight and sufficiency of evidence. The court 
may, and must, correctly charge on the proof neces¬ 


sary to sustain plaintiff's cause,®^ and as to the 
amount of evidence necessary to support a plea of 
justification.^^ Yet, in charging on the extent of 
the burden resting on plaintiff, the omission of the 
term “by greater weight of the evidence” is not 
error where the instruction as given in effect so 
charges;^® nor is it error when the term is used 
for the court not to define “preponderance of evi- 

dence.”9i 

Where the degree of credit to be given to either 
party, as to the fact of the assault, is material, the 
jury may be told that they may find for that party 
whose testimony they believe,^^ and give what weight 
to the evidence they think it ought to have. 92 How¬ 
ever, it is reversible error for the court to comment 
on the evidence or to indicate to the jury its belief 
as to the credibility of the witnesses.94 

It has been held that the omission of defendant to 
deny the fact of the assault, on a repetition of the 
accusation and after a previous denial, may be prop¬ 
erly referred to.95 

§ 50. -Verdict and Findings 

The verdict and findings should be definite, con¬ 
sistent, responsive to the issues, and in accord with the 


81. Treschman v. Treschman, 61 N. 
E. 961, 28 Ind.App. 206. 

In an action for indecent assault 
it is not error to fail to charge with 
reference to the presumption of in¬ 
nocence in favor of defendant. Like¬ 
wise it is not error to fail to charge 
on the natural presumption of inno¬ 
cence arising out of the criminal 
character of the acts charged, since 
such natural presumption is a mat¬ 
ter of common knowledge.—List v. 
Miner, 49 A. 856, 74 Conn. 50. 

82. Marks v. Reissinger, 169 P. 243, 
35 Cal.App. 44. 

As to justificatioiL.—Marks v. 
Reissinger, 169 P. 243, 35 Cal.App. 
44. 

83. Ill.—Hale v. Harms, 257 Ill.App. 
388 

Mo.—Orblitt v. Bergfeld, 191 S.W. 
998. 

Bardexi as to justificatloxL—Marks 
V. Reissinger, 169 P. 243, 35 CaLApp. 
44. 

84. Orblitt v. Bergfeld, (Mo.) 191 S. 
W. 998. 

85. Krause v. Spinn, 52 S.W. 91, 21 
Tex.Civ.App. 510. 

Conflicting instructions 
Where the court instructed that 
the burden was on plaintiff to show 
that, when assaulted, she was on the 
public highway and in the peace of 
the state, it was error also to in¬ 
struct that the undisputed evidence 
showed that, at the time of the as¬ 


sault, plaintiff was trespassing upon 
defendant’s premises, and illegally 
carrying a loaded revolver, which 
instruction permitted recovery with¬ 
out proof of the facts required by 
the other instruction.—^Moran v. 
Martinson, 146 N.W. 841, 64 Iowa 
712. 

86 . Flynn v. St. Louis Transit Co., 
87 S.W. 560, 113 Mo.App. 185. 

87. Hendricks v. Fowler, 16 Ohio 
Cir.Ct. 597, 9 Ohio Cir.Dec. 209. 

88 . Burgiel v. Aniol, 218 Ill.App. 
466. 

Preponderance 

It is proper to instruct the jury 
that a mere preponderance of the 
evidence is sufficient on which to 
base a finding.—^Miller v. Balthasser, 
78 Ill. 302—5 C.J. p 691 note 69. 

Requiring proof beyond reasonable 
doubt is erroneous-.—^Burgiel v. 
Aniol, 218 IlLApp. 466. 

89. Hale v. Harms, 257 llLApp. 388 
—5 C.J. p 691 note 60. 

Charge on self-defense proper.— 
Hale V. Harms, 257 Ill.App. 388. 

Proof of alibi 

In an action for indecent assault, 
where defendant attempted to prove 
an alibi, an instruction that plain¬ 
tiff must prove, by a fair preponder¬ 
ance of evidence, the presence of de¬ 
fendant as alleged, but that, when 
the alibi was established “to the sat¬ 
isfaction of the jury, it was as good 
a defense as any,” was not errone¬ 

893 


ous, as putting on defendant a great¬ 
er burden of proof than required.— 
List V. Miner, 49 A. 856, 74 Conn. 50. 

90. Kirkpatrick v. Crutchfield, 100 
S.E. 602, 178 N.C. 348. 

Plaintiff must satisfy jury 
In charging that the burden was 
on plaintiff to satisfy the jury by 
evidence that her injuries were caus¬ 
ed by wrongful acts of defendant, 
the court did not commit reversible 
error by failure to add “by the 
greater weight of the evidence.”— 
Kirkpatrick v. Crutchfield, 100 S.E. 
602, 178 N.C. 348. 

91. Rand v. Butte Electric R. Co., 
107 P. 87, 40 Mont. 39S. 

92. Miller v. Balthasser, 78 Ill. 302. 

93. Elfers V. Woolley, 22 N.E. 548, 
116 N.Y. 294. 

Bequest properly refused 
The refusal to charge that the 
jury had a right to infer, from the 
fact that plaintiff had not submitted 
to a medical examination, that such 
examination would not have disclos¬ 
ed any fact favorable to plaintiff, 
and the giving of a charge that the 
jury might give it such weight as 
they thought it might have, did not 
constitute error, the charge given 
being sufficiently favorable to de¬ 
fendant.—^Elfers V. Woolley, 22 N.E. 
548, 116 N.Y. 294. 

94. Berkowitz v. Schlanger, 126 N. 
Y.S. 664, 70 Misc. 239. 

95. Jewett V. Banning, 21 N.Y, 2*3, 
affirming 23 Barb. 13. 
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evidence, and are to be reasonably construed to uphold 
them. 

The rules governing the verdict and findings in 
civil actions generally apply in actions for assault 
or assault and battery. Accordingly, in such actions 
the verdict must be responsive to the issues,^® be sup¬ 
ported by the evidence or rest on findings so sup¬ 
ported, and be sufficiently definite and certain to 
permit of the entry of a judgment thereon.^S Spe¬ 
cial findings of the jury must not be inconsistent.^^ 
A verdict sufficiently intelligible to enable the entry 
of judgment against the parties intended cannot be 
complained of but, in an action for damages for as¬ 
sault consisting of three separate offenses, a general 
verdict in favor of plaintiff involves too much uncer¬ 
tainty to sustain a judgment^ 

The jury may combine in one verdict all items of 
damage growing out of the same cause of action 
but it is error to render judgment on the finding of 
a jury on several items of damages which are in¬ 
consistent and cannot be harmonized.^ 

That the jury fails to distinguish between punitive 
and compensatory damages in its special finding fix¬ 
ing the amount of damages does not render the ver¬ 
dict returned invalid.® 

More than one defendant involved. In accord with 
general rules, where a common intent against sev¬ 
eral is established, or where defendants aided, abet¬ 


ted, or encouraged the assault, or previously counsel¬ 
ed the violence, a joint verdict against all is proper.® 
On the other hand, where the wrongdoers have not 
acted in concert and separate and distinct injuries 
are caused by the acts of each, a separate verdict 
must be returned as to each defendant against whom 
a verdict is returned,'^ although one verdict in favor 
of all of the defendants may be proper.® So, it has 
been held in the case of a joint tort that the dam¬ 
ages must be assessed against those found guilty 
as an entirety, and cannot be severed among them 
according to their different degrees of guilt,® but the 
contrary has been held in cases where the acts of the 
defendants were separate and distinct.^® It has also 
been held that the jury may estimate the damages 
against all the guilty defendants according to the 
amount which they think the most culpable should 
pay.ii A verdict for a stated amount against some 
of the defendants, and of “not guilt/* against the 
others, will support a judgment against the former.^® 
So, also, where a joint assault and battery is al¬ 
leged, but the evidence shows an assault and battery 
by only one of them, the verdict may properly be ren¬ 
dered against the one found liable.^® 

Apportionment between husband and wife. In a 
jurisdiction where damages ex delicto to a husband 
and wife constitute community property, damages 
awarded in an action for assault and battery by a 
husband in behalf of himself and wife need not be 


96. Ark.—^Rector v. Shellhom. 6 
Ark. 178. 

Ill.—^Hamm v. Culvey, 84 Ill. 56. 

Whera defendant justifies, a ver¬ 
dict for plaintiff against defendant 
and assessing the damages is respon¬ 
sive to the issues.—^Rector v. Shell- 
horn, 6 Ark. 178—^Hamm v. Culvey, 
84 Ill. 56. 

97. Harris v. Schuerer, 138 A. 442, 
106 Conn. 506—^Fontenot v, Tremie, 
139 So. 558, 19 La.App. 67. 

Time of assault 

A verdict for damages for assault 
and battery must rest on the finding 
that the assault was committed on 
the day respecting which there is tes¬ 
timony, even though the allegation 
that the assault was committed on 
the date named is supported by proof 
that it was committed on or about 
that date.—^Harris v. Schuerer, 138 A. 
442, 106 Conn. 506. 

98. Sletten v. Madison, 99 N.W. 
1020, 122 Wis. 251. 

99. Brookshire v. Wright, (Tex.Civ. 
App.) 83 S.W.(2d) 440, error dis¬ 
missed. 

1- Wilkes V. Jackson, 2 Hen. & M. 
(12 Va.) 355—5 C.J. p 698 note 55. 

2. Sletten v. Madison, 99 N.W. 1020, 
122 Wis. 251. 


Effect of defective count 
When there are two counts, both 
manifestly for the same assault and 
battery, and one of them is defective, 
the good count will support a general 
verdict for plaintiff.—McKee v. Cal¬ 
vert, so Mo. 348. 

3. Happy V. Prichard, 85 S.W. 655, 
111 Mo.App. 6. 

4. Eckerd v. Weve, 118 P. 870, 85 
Kan. 752, 38 L.R.A(N.S.) 516. 

Findings on items of damage 
Where, in an action for assault, no 
punitive damages were found, find¬ 
ings allowing one hundred dollars 
for actual damages, one thousand 
dollars for pain and suffering, and 
two thousand seven hundred dollars 
for permanent injury, were incon¬ 
sistent, where the ‘‘actual” damages 
included expenses for attorney's fees, 
which the instructions did not allow 
I unless exemplary damages were al¬ 
lowed.—^Eckerd v. Weve, 118 P. 870, 
85 Kan. 752, 38 Ii.R.A(N.S.) 516. 

5. Walker v. L. B. Price Mercan¬ 
tile Co., 166 S.E. 391, 203 N.a 511. 
Judgment entered on verdict 
That the jury did not distinguish 
between compensatory and punitive 
damages in answer to an issue in an 
assault case did not debar plaintiff of 
the right to a judgment on the ver- [ 
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diet—^Walker v. L. B. Price Mercan¬ 
tile Co., 166 S.E. 391, 203 N.C. 511. 

6 . Tierney v. Martone, 101 A. 497, 
92 Conn. 93—5 C.J. p 698 note 60. 

Mayor and marshal 
Where the mayor had directed the 
marshal to return to his office appli¬ 
cant for a bus license after an al¬ 
tercation with applicant a joint ver¬ 
dict against the mayor and the mar¬ 
shal for damages for assault and 
battery, arising from the marshal’s 
action in returning applicant is 
proper.—Schultz v. Enlow, 205 N.W. 
972, 201 Iowa 1083. 

7. Wilder v. Bailey, 25 S.W.(2d) 
381, 233 Ky. 238. 

I 8. Wilder v. Bailey, supra. 

9. Schulman v. Stock, (Conn.) 93 A. 
531—5 C.J. p 698 note 61. 

10 . Wilder v. Bailey, 25 S.W. (2d) 
381, 233 Ky. 238—5 C.J. p 698 note 
62. 

11 . Warren v. Westrup, 46 N.W. 347, 
44 Minn. 237, 20 Am.S.R. 578—5 c! 
J. p 698 note 63. 

12L Singleton v. Sodusky, 7 J.J, 
Marsh. (Ky.) 341. 

la Lovelace v. Miller, 43 So. 734, 
160 Ala. 422, 11 L.R.A.(N.S.) 67o! 
14 Ann.Cas. 1139. 
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apportioned between them.^^ 

Material and immaterial findings. That the jury 
have made some unnecessary or immaterial find¬ 
ings,or have failed to make any finding as to im¬ 
material matters,will not vitiate a verdict which 
is otherwise good. However, if an assault charged 
is one of an aggravated nature, which, by reason of 
the aggravation, such as an intent to inflict other in¬ 
jury, is made a graver offense, the jury must spe¬ 
cifically find the intent charged as constituting the 

aggravation.!*^ 

Construction and operation. In accord with gen¬ 
eral rules, the verdict and findings are to be given 
such reasonable construction as tends to uphold them, 
rather than a narrow interpretation as would render 
them invalid.i6 Similarly, special findings should 
be so construed as to uphold the general verdict, 
if reasonably possible to do so.l® Ordinarily, an ir¬ 
reconcilable inconsistency between a special find¬ 
ing or verdict and a general verdict is resolved in 
favor of the former.^o however, the special find¬ 
ings do not cover all the issues, and are not incon¬ 
sistent with the general verdict as to the issues not 
covered by the special findings, the general verdict 
will prevail, notwithstanding there is an inconsisten¬ 
cy between the special findings and the general ver- 
dict.2i A finding that defendant committed the as¬ 
sault and battery is not in conflict with a finding that 
there was no malice in such assault.22 Informality 
in a verdict which is substantially responsive to the 
issues may be disregarded or cured by amendment.22 
So, where the jury have improperly apportioned and 
severed the damages between defendants, plaintiff 
may cure the irregularity by entering a nolle prose- 


§ 52 

qui as to all but one, and take judgment against that 
one alone.^^ A verdict that defendant is guilty in- 
manner and form, as alleged in the declaration, nec¬ 
essarily negatives a justification set up by the plea 
of son assault demesne.26 

§ 51. Judgment and Review 

Rules governing Judgments in civil actions genera!!/ 
are applicable. 

The rules governing judgments in civil actions 
generally apply to the judgment in actions for as¬ 
sault or for assault and battery. Hence, where a ver¬ 
dict is joint, the judgment must be joint but^ 
where the writ is returned as to some of defendants,, 
although the declaration is filed against all, judg¬ 
ment may be taken against those served.^*? If sev¬ 
eral damages are assessed on a writ of inquiry, plain¬ 
tiff may enter a nolle prosequi against one defend¬ 
ant and take judgment against the other.^S Where 
the jury have passed on the whole matter in issue,, 
and have assessed damages for an excessive battery 
not answered by the plea, and judgment non ob¬ 
stante veredicto is rendered, a writ of inquiry need 
not issue, but judgment may be rendered for the 
damages assessed.29 Questions involving review are 
treated at length in the title Appeal and Error. 

§ 52. Costs 

Special statutes sometimes limit costs to the plain¬ 
tiff to the amount of recovery, where such recovery does 
not exceed a specified amount, In which case the de¬ 
fendant cannot tax costs because of the smallness of the 
plaintiff^s recovery. 

Costs in actions for assault or for assault and bat¬ 
tery are, like in other civil actions, generally regu- 


14. Taylor v. Esparza, (Tex.Civ. 
App.) 8 S.W.(2d) 288. See Hus¬ 
band and Wife § 473 [31 C.J. p 25 
note 69]. 

'*5. N.Y.—Rettigr v. John B. Moore 
Co., 154 N.T.S. 124. 

N.C.—Purnell v. Purnell, 89 N.C. 42. 
5 C.J. p 698 note 52. 

IR Johnson v. Putnam, 95 Ind. 57— 
5 C.J. p 698 note 53. 

17. Luttermann v. Eomey, 121 H. 
W. 1040, 143 Iowa 233. 

18. Sloan v. Pierce, 85 P. 812, 74 
Kan. 65—5 C.J. p 698 note 68. 

Ibiterest not incltided 

A verdict reading: “We, the jury, 
duly empaneled and served in the 
above-entitled cause, do find for the 
plaintiff, and fix his damages at $4»“ 
075.70, with interest included. W-, 
Foreman” was held not subject to 
the objection that the amount in¬ 
serted in the space left blank in¬ 
cluded anything for interest to that 
time.—Oliverius v. Wicks, 187 N.W. 
73, 107 Neb. 821. 


19. Burnell v. Bradbury, 77 P. 85, 
69 Kan. 444—5 C.J. p 698 note 69. 

20. Paxton v. Boyer, 67 Ill. 132, 16 
Am.R. 615—5 C.J. p 698 note 59. 

21. Knapik v. Stefek, 274 IlLApp. 
19, 

Malice 

Where the complaint charges in 
one paragraph that defendant “with 
force of arms, maliciously and vio¬ 
lently assaulted the plaintiff,” and in 
another charges the facts of the as¬ 
sault as a “knocking down” of plain¬ 
tiff by defendant, an answer to a 
special interrogatory that the jury 
found no malice is not inconsistent 
with a general verdict for plaintiff, 
as it does not cover the charge of 
assault hy knocking down.—Knapik 
V. Stefek, 274 IlLApp. 19. 

22 . Brookshire v. Wright, (Tex.Civ. 
App.) 83 S.W.(2d) 440, error dis¬ 
missed. 

Reason for rule 

An act constituting assault and 
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battery is not necessarily malicious. 
—^Brookshire v. Wright, (Tex,Civ. 
App.) 83 S.W.(2d) 440, error dis¬ 
missed. 

23. Warren v. Westrup, 46 N.W. 347, 
44 Minn. 237, 20 Am.S.R. 578—5 C. 
J. p 698 note 66. 

24. Warren v. Westrup, supra—5 C. 
J. p 698 note 67. 

25. Pleasants v. Heard, 15 Ark. 403. 

2 G. Cunningham v. Dyer, 2 T.B.Mon. 
(Ky.) 50—5 C.J. p 699 note 70. 

27. Palmer v. Crosby, 1 Blackf. 
(Ind.) 139. 

Zf one of several defendants is de- 
fatUtedy and judgment is taken 
against him, it is proper to take a 
separate judgment against the other 
defendants after the verdict.—^Allen 
V. Wheatley, 3 Blackf.(Ind.) 832. 

28. Conner v. Cockerill, 6 P.Cas.No. 
3,112, 4 Cranch C.C. 3. 

29. Likes v. Van Dike, 17 Ohio 464. 
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lated by statute, and, except as particular statutes are 
made applicable in such actions, the general rules 
govern. Hence, while, generally when plaintiff es¬ 
tablishes his right to recover he establishes his right 
to full costs,^0 statute in some jurisdictions plain¬ 
tiff, although substantially prevailing, is limited in 
the recovery of costs to the amount of damages re¬ 
covered where the recovery does not exceed a spec¬ 
ified amount,^! except where, as is sometimes provid¬ 
ed, the presiding judge certifies that an assault and 
battery,^2 or an aggravated assault and battery,33 
has been clearly and sufficiently proved. Where such 
statutes exist, if plaintiff recovers, defendant can¬ 
not be awarded costs, regardless of the amount of 

plaintiff’s recovery.34 

§ 53. Damages 

Damages In actions for assault or for assault and 
battery may be either compensatory, punitive, or both. 

In actions for assault or for assault and battery, 
the damages which plaintiff may recover on proof 
of his cause are either actual or compensatory, puni¬ 
tive or exemplary, or both, and in the succeeding 


sections will be found a treatment of the rules gov¬ 
erning the award of such damages. 

Damages generally see the title Damages. 

§ 54. — Compensatory Damages 

a. Right to compensation 

b. Elements of compensation 

a. Eight to Compensation 

(1) Rule of compensation 

(2) Natural and proximate consequences 

(3) Nominal damages 

(1) Rule of Compensation 

The plaintiff is entitled to compensation for the In¬ 
jury or actual loss sustained without regard to good faith 
of the wrongdoer. 

It is the theory of damages in civil actions of this 
character that the injured party is entitled to com¬ 
pensation or indemnity for the injury or loss sus¬ 
tained,irrespective of the good faith or motive 
of the wrongdoer,33 and irrespective of the exist¬ 
ence of provocative or other mitigating circumstanc¬ 
es not constituting a defense,^ Where actual dam¬ 
ages alone are recoverable, nothing beyond such 
compensation may be added thereto. 3 8 


30. Smith V. Myers, 125 S.B. 178, 
188 N.C. 551, 

31. N.T.—Lynch v. Syracuse Rapid 
Transit Ry. Co., 124 N.T.S. 169, 66 
Misc. 573, affirmed 124 N.Y.S. 1120, 
139 App.Div. 925. 

N.C.—Smith v. Myers, 125 S.B. 178, 
188 N.C. 551. 

Pa.—-Miller v. Good, 25 Pa.Co. 79, 
5 C.J. p 700 note 96. 

Insertion of words “and costs,” in 
a verdict, of an amount less than the 
statutory amount, does not entitle 
plaintiff to full costs.—Conley v. Ar¬ 
nold, 20 S.E, 762, 93 Ga. 823, followed 
in Kirby v. Thompson, 75 S.E. 626, 
138 Ga. 544. 

32. Miller v. Good, 25 Pa.Co. 79— 
5 C.J. p 700 note 97. 

PuH costs allowed.—Miller v. Good, 
25 Pa.Co. 79. 

33. Conley v. Arnold, 20 S.E. 762, 
93 Ga. 823, followed in Kirby v. 
Thompson, 75 S.E. 625, 138 Ga. 544. 

34. Mich.—^Johnson v. Detroit, Y. & 
A. A. Ry., 90 N.W. 274, 130 Mich. 
453. 

N.Y.—^Lynch v. Syracuse Rapid 
Transit Ry. Co., 124 N.Y.S. 169, 66 
Misc. 573, affirmed 124 N.Y.S. 1120, 
139 App.Div. 925. 

Reason for rale 

“This provision was not intended 
to extend any grace or favor to the 
defendant, but to discourage the 
plaintiff from prosecuting frivolous, 
willful, or malicious actions for torts 
of the character described in the 


statute.”—Smith v. Myers, 125 S.B. 
17S, 180, 188 N.C. 551. 

Recovery of nominal damages.— 
Smith V. Myers, 125 S.E. 178, 188 N. 
C. 551, 

Action not assault and battery per¬ 
mits costs to defendant under gener¬ 
al statutes so permitting, when plain¬ 
tiff’s recovery is less than the spec¬ 
ified amount.—^Rieger v. Pahys 
Watch-Case Co., 13 N.Y.S. 788—Mace 
I V. Reed, 62 N.W. 186, 89 Wis. 440. 

35. Ala.—Hart v. Jones, 70 So. 206, 
14 Ala.App. 327, certiorari denied 
Ex parte Bellevue Highlands Co., 
70 So. 1012. 

Ark.—Collier v. Thompson, 22 S.W. 

<2d) 562, 180 Ark. 695. 

Ind.—Pixley v. Catey, (App.) 1 N.B. 
(2d) 658. 

Mo.—^Wingate v. Bunton, 186 S.W. 32, 
193 Mo.App. 470. 

5 C.J. p 701 note 5. 

36. Ala,—^Boshell v. Cunningham, 76 
So. 937, 200 Ala. 579. 

Miss.—Dixon v. Harrison Naval 
Stores, 109 So. 605, 143 Miss. 638. 

5 C.J. p 701 note 6. 

Ordering servant from house 
An employer, claimed to have as¬ 
saulted his servants, had the right 
to order them to leave his house, and 
his motive in so doing was wholly 
immaterial on the question of dam¬ 
ages in the action for the assault.— 
Ross V. Michael, 140 N.E. 292, 246 
Mass. 126. 

37. Ala,—^Boshell v. Cunningham, 76 

So. 937, 200 Ala. 679—Empire 
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Clothing Co. v. Hammons, 81 So. 
838, 17 Ala.App. 60. 

Ark.—Collier v. Thompson, 22 S.W. 

(2d) 562, 180 Ark. 695. 

Wis.—Ulrich v. Schwarz, 225 N.W. 
195, 199 Wis. 24, 63 A.L.R. 886. 
However, it has been held that, if 
one committed an assault and bat¬ 
tery without provocation, he is lia¬ 
ble for larger damages than if he 
had been provoked.—Pontenelle v. 
Waguespack, 90 So. 662, 150 La. 316. 
Words of provocation 
The fact that plaintiff said to de¬ 
fendant's conductor, when he 
threatened to put plaintiff’s compan¬ 
ion off the car, that, if he did so, he 
would have to put plaintiff off also, 
did not justify mitigation of the 
damages for assault and battery 
committed on plaintiff by the con¬ 
ductor.—^Birmingham Ry., Light & 
Power Co. v. Mullen, 35 So. 701, 138 
Ala. 614. 

Pailure to undergo operation 
Defendants cannot claim that 
plaintiff, whose doctor did not ad¬ 
vise an operation, must follow the 
advice of a surgeon offered by de¬ 
fendants or suffer diminution of 
damages.—Cero v. Oynesando, 138 A. 
45, 48 R.I. 316. 

Provocation in mitigation of damag¬ 
es see supra § 17. 

38. Kirschbaum v. Lowrey, 206 N. 
W. 171, 165 Minn. 233. 

Two assaults 

(1) The measure of actual damag¬ 
es where there are two assaults is 
the sum total of full compensation 
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(2) Natural and Proximate Consequences 

Compensatory damages are all such damages as are 
the natural and proximate consequences of the unlaw¬ 
ful acts of the defendant. 

It may be stated as a broad general rule that, in 
an action for assault or for assault and battery, plain¬ 
tiff may recover as actual or compensatory damages 
all such damages as are the natural and proximate 
consequences of the unlawful or wrongful conduct 
of defendant,whether or not such consequences 
were foreseen, or whether or not the injuries are 
more serious than was intended'll Conversely, it is 
equally well settled that, in such an action, plaintiff 
is limited in his recovery of actual or compensatory 
damages to such as are the natural and proximate 
consequence of the act complained of .'^2 

(3) Nominal Damages 

On establishing his cause plaintiff Is entitled, al¬ 
though not confined, to a recovery of at least nominal 
damages. 


Since, on proof of an unlawful assault or battery, 
the law implies that at least some actual damage re¬ 
sulted, it follows that, when plaintiff succeeds in 
establishing his cause of action for assault or for 
assault and battery, he is entitled to recover at least 
nominal damages,^3 and, except where exemplary 
or punitive damages are permissible (infra § 55), 
nominal damages may be all that plaintiff is entitled 
to recover, where but slight injury resulted from the 
assault or the battery, or where the assault is a tech¬ 
nical one only.44 

Nevertheless, it has been held that damages need 
not necessarily be nominal, although the trespass was 
slight,^® and no permanent injuries resulted,^® or be¬ 
cause defendant acted in good faith and, of 
course, a verdict for plaintiff for nominal damages 
only is unauthorized, where the uncontradicted evi¬ 
dence shows that he suffered substantial injury.^2 

Where the assault is purely technical, that is, un- 


for injuries resulting from each as¬ 
sault.—^Kirschbaum v. Lowrey, 206 
N.W. 171, 165 Minn. 233. 

(2) In such case, an instruction to 
award plaintiff actual damages, and, 
if defendant willfully and wantonly 
committed the assault, to add the 
result of such consideration to the 
amount of damages sustained, is er¬ 
roneous.—Kirschbaum v. Lowrey, su¬ 
pra. 

39. Ala.—Hart v. Jones, 70 So. 206, 
14 Ala.App. 327, certiorari denied 
Ex parte Bellevue Highlands Co., 
(Ala.) 70 So. 1012. 

Mich.—Wise v. Daniel, 190 N.W. 746, 
221 Mich. 229. 

Minn.—Goin v. Premo, 264 N.W. 219. 
S.C.—Griner v. Columbia Creamery 
Co., 110 S.E. 116, 118 S.C. 225. 
Utah.—Johanson v. Huntsman, 209 P. 
197, 60 Utah 402. 

Vt.—Rogers v. Bigelow, 96 A. 417, 90 
Vt. 41. 

5 C.J. p 700 note 2. 

Actual damages defined 

Actual or compensatory damages 
are those which are the natural and 
probable consequences of the assault 
or assault and battery.—Boshell v. 
Cunningham, 76 So. 937, 200 Ala. 679. 

Iioss of crop 

In a tenant’s action against his 
landlord for assault and battery, 
false imprisonment, and malicious 
prosecution, where evidence tended 
to show that the landlord threatened 
the tenant with a pistol and told him 
that if he came on the place again he 
would kill him, the value of the ten¬ 
ant’s abandoned crop constituted a 
proper element of damages if the 
threat was the moving cause of the 
abandonment.—^Allen v. Bannister, 97 
So. 820, 210 Ala. 264. 

6 C.J.S.—57 


Sacrifice of business 
If defendants, who tarred and 
feathered plaintiff, through their il¬ 
legal acts compelled plaintiff, be¬ 
cause of his unpatriotic conduct, to 
leave the community, and thereby he 
was forced to sacrifice his property, 
they are liable for the difference be¬ 
tween its value and what he was 
compelled to take for it.—^Walker v. 
Kellar, (Tex.Civ.App.) 226 S.W. 796, 
error refused. 

49. Goin V. Premo, (Minn.) 264 N. 
W. 219—5 C.J. p 700 note 3. 

"It is not necessary to the liabil¬ 
ity of a wrongdoer, that the result 
which actually follows should have 
been anticipated by him. It is the 
general character of the act, and not 
the general result, that the law pri¬ 
marily regards in this connection.” 
—^Watson V. Rinderknecht, 84 N.W. 
798, 82 Minn. 235, 238. 

4X. Kan.—^Walbridge v. Walbridge, 
103 P. 89, 80 Kan. 567. 

Md.—Sloan v. Edwards, 61 Md. 89. 
Mo.—^Yeager v. Berry, 82 Mo.App. 
534. 

42. Ross V. Michael, 140 N.E. 292, 
246 Mass. 126—5 C.J. p 700 note 2. 
See Abt V. Chicago Rys. Co., 207 
IlhApp. 314—Beitel v. Beitel, 196 
IlLApp. 399. 

43. Ala.—Hart v. Jones, 70 So. 206, 
14 Ala.App. 327, certiorari denied 
Ex parte Bellevue Highlands Co., 
(Ala.) 70 So, 1012. 

Mo.—Bond V, Williams, 214 S.W. 202, 
279 Mo. 215. 

Mont.—Hageman v. Arnold, 254 P. 
1070, 79 Mont 91. 

N.C.—^Walker v. L. B. Price Mercan¬ 
tile Co., 166 S.E, 391, 203 N.C. 611. 
Utah.—Marble v. Jensen, 178 P. 66, 53 
Utah 226. 

5 C.J. p 701 note 9. 
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44u Conn.—^Petrucelli v. Catapano, 

139 A. 634, 107 Conn. 122. 

Me.—Parker v. Kirkpatrick, 126 A. 

825, 124 Me. 181. 

Award not inadequate 
In an action for assault and bat¬ 
tery against three defendants, where 
only one assaulted plaintiff, and no 
conspiracy or concert of action by 
them was shown, and the injury in¬ 
flicted on plaintiff was of a very 
slight nature, and there was some 
evidence that plaintiff and his com¬ 
panion made a hostile demonstration 
before plaintiff was assaulted, a ver¬ 
dict which allowed no actual damag¬ 
es to plaintiff will not be set aside 
for inadequacy.—Bond v. Williams, 
214 S.W. 202, 279 Mo. 215. 

45- Mass.—^Richmond v. Fisk, 35 N. 

E. 103, 160 Mass. 34. 

Wash.—Schmitz v, Kirchan, 73 P. 
678, 32 Wash. 546. 

46. Terral v. Stovall, 73 So. 669, 

140 La. 632. 

47. Dixon V. Harrison Naval 
Stores, 109 So. 605, 143 Miss. 638. 

Use of no more force than ueces- 
sary 

Liability for personal tort of 
one unlawfully assaulting another, 
charging him with being a thief, 
and taking his property from him, is 
not limited to nominal damages be¬ 
cause he acted in good faith, using 
no more force than was necessary.— 
Dixon V. Harrison Naval Stores, 109 
So. 605, 143 Miss. 638. 

48. Tricoli v. Centalanza, 126 A. 214, 
100 N.J.Law 231, affirmed 129 A. 
923, 101 N.J.Law 570-5 C.J. p 702 
note 11. 

minimis non curat lex” is in¬ 
applicable, in view of the attending 
physician’s testimony as to the ex- 
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accompanied by a battery, there is a difference of 
opinion as to whether compensatory damages are 
allowable, some authorities affirming the right to re¬ 
cover such damages,^ ^ and others holding that only 
nominal damages are recoverable.^® However, the 
court may instruct the jury to consider the effect 
which the finding of trivial damages may have to en¬ 
courage disregard of the law and disturbance of 
the peace.51 

To carry costs. Where justification is pleaded 
and the jury find for plaintiff, the award of nominal 
damages must, by virtue of some statutory provisions, 
be in an amount sufficient to carry the full costs of 
the action.52 

b. Elements of Compensation 

(1) Physical injury or suffering 

(2) Mental suffering 

(3) Injury to reputation 

(4) Pecuniary losses 

(5) Prospective damages 


(1) Physical Injury or Suffering 

The physical Injuries sustained by the plaintiff, In¬ 
cluding the accompanying pain and suffering, are proper 
Items of damage. 

Subject to the general principles already stated, 
plaintiff is entitled to recover for all bodily injuries 
sustained, including impaired physical or mental pow¬ 
ers, mutilation and disfigurement, and the accompany¬ 
ing pain and suffering.53 The aggravation, if any, 
of an existing disease or condition of plaintiff may 
properly be taken into consideration,^^ as may the 
permanency of the injuries and their results.55 

(2) Mental Suffering 

Mental pain and suffering proximately resulting from 
the assault is an element of damage. 

Proper items for consideration in fixing compensa¬ 
tory damages are plaintiff's wounded feelings, mental 
suffering, humiliation, degradation, and disgrace,^® 


tent and distribution of the injuries. 
—Tricoli v. Centalanza, 126 A. 214, 

100 N.J.Law 231, affirmed 129 A. 923, 

101 N.J.Law 570. 

4S. Kline v. Kline, 64 N.E. 9, 158 
Ind. 602, 58 L.R.A. 397—5 C.J. P 
702 note 12. 

50. Slingerland v. Gillespie, 51 A. 
475, 67 N.J.Law 385, reversed on 
other grounds 59 A. 162, 70 N.J. 
Law 720, 1 Ann.Cas. 886—5 C.J. p 
702 note 13. 

51. Beach v. Hancock, 27 N.H. 223, 
59 Am.D. 373—5 C.J. p 702 note 
14. 

Sa. Conley v. Arnold, 20 S.E. 762, 93 
Ga. 823, followed In Kirby v. 
Thompson, 75 S.E. 625, 138 Ga. 544. 

Statute limiting costs to amonnt of 
recovery 

A verdict for less than ten dollars 
in such case is insufficient in a ju¬ 
risdiction where, by statute, the 
costs of plaintifC are limited to the 
amount of the recovery when such 
recovery does not exceed ten dollars. 
—Conley v. Arnold, 20 S.E. 762, 93 
Ga. 823, followed in Kirby v. Thomp¬ 
son, 75 S.E. 625, 138 Ga. 544. 

53. Ala.—John R. Thompson & Co. 
v. Vildibill, 100 So. 139, 211 Ala. 
199. 

Ark.—Cooper v. Demby, 183 S.W. 185, 
122 Ark. 266, Ann.Cas.l917D 580. 
Cal.—O'Donnell v. Excelsior Amuse¬ 
ment Co., 294 P. 737, 110 Cal.App. 
685, rehearing denied 296 P. 86, 110 
Cal.App. 685. 

Ind.—King v. Winton, (App.) 1 N.E. 
(2d) 309. 

Iowa.—Taylor v. Williamson, 196 N. 

W. 713, 197 Iowa 88. 

Ky.—Mann v. Watson, 283 S.W. 1052, 
214 Ky. 729. ] 


La.—Pontenelle v. Waguespack, 90 
So. 662, 150 La. 316—^Newsom v. 
Starns, (App.) 142 So. 704, con¬ 
forming to 142 So. 138, 174 La. 956, 
annulling (App.) 136 So. 743. 
Mich.—^Robertson v. Hulbert, 197 N. 

W. 505, 226 Mich. 219. 

Or.—^Lamb v. Woodry, 58 P.(2d) 
1257, 105 A.L.R. 914. 

Vt.—^Rogers v. Bigelow, 96 A 417, 90 
Vt. 41. 

Wash.—^Boyle v. West, 211 P. 871, 
122 Wash. 693—Guterson v. Jen¬ 
sen, 170 P. 352, 100 Wash. 113. 

5 C.J. p 702 note 16, p 704 note 23. 

Xiaw infers bodily pain and suffer¬ 
ing as well as injury to the feelings 
and mental anguish from personal 
injury.—Wingate v. Bunton, 186 S. 
W. 32, 193 Mo.App. 470. 

What constitutes physical injury 
A kick constitutes a physical in¬ 
jury for which recovery can be had, 
in an action for assault and bat¬ 
tery, although no pain and but mo¬ 
mentary sensation resulted there¬ 
from.—South Brilliant Coal Co. v. 
Williams, 91 So. 589, 206 Ala 637. 

Health and. condition before in¬ 
jury as compared with injured con¬ 
dition may be taken into considera¬ 
tion.—^Zell v. Dunaway, 80 A 215, 
115 Md. 1. 

Pright 

There may be a recovery of dam¬ 
ages sustained through fright, even 
though an assault is not accompa¬ 
nied by a battery or actual touch¬ 
ing.—^Warmelink v. Tissue, 241 N.W. 
203, 267 Mich, 228—Stockwell v. Gee, 
249 P. 389, 121 Okl. 207—5 C.J. p 702 
note 16 [c] (1), (2). 

Miscarriage 

(1) A miscarriage resulting from 
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the assault or battery is a proper el¬ 
ement of damages.—^Hollingshead v. 
Watkins, 173 N.W. 4, 186 Iowa 582. 

(2) Damages may be allowed for 
pain and suffering caused by mis¬ 
carriage, where such miscarriage 
was caused by fleeing from the as¬ 
sailant.—^Dumee v. Regal, 17 Pa.Dist. 
1012—5 C.J. p 704 note 26 [a]. 

Reduced capacity or ability 
If the evidence raises the issue of 
permanent injury, and shows dimin¬ 
ished capacity or ability on plain¬ 
tiff's part by reason of the assault, 
such elements should be considered 
as elements of the actual damages. 
—^Hall V. Hayter, (Tex.Civ.App.) 209 
S.W. 436. 

54. Mich.—^Elliott v. Van Buren, 33 
Mich. 49, 20 Am.R. 668. 

Minn.—^Plenty v. Murphy, 84 N.W. 

1005, 82 Minn. 268. 

5 C.J. p 704 note 26. 

55. Ind.—King v. Winton, (App.) 1 
N.E.(2d) 309. 

Md.—^Zell v. Dunaway, SO A. 215, 115 
Md. 1. 

5 C.J. p 704 note 24. 

Permanency not proved 
Recovery can be had only for tem¬ 
porary impairment of earning power 
without evidence establishing per¬ 
manent injury.—^Hamilton v. How¬ 
ard, 28 S.W.(2d) 7, 234 Ky. 321. 

50. Ala.—South Brilliant Coal Co. 
V. Williams, 91 So. 589, 206 Ala. 
637—^Boshell v. Cunningham, 76 So. 
937, 200 Ala. 579. 

Cal.—O’Donnell v. Excelsior Amuse¬ 
ment Co., 294 P. 737, 110 CaLApp. 
685, rehearing denied 295 P. 86, 110 
Cal.App. 685—^Bethurum v. Krumm, 
292 P. 287, 109 CaLApp. 5. 
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where such mental suffering is the proximate and 
natural result of the assault,although no battery or 


serious bodily injury was infiicted,®^ and even though 


v. Winton, (App.) 1 N.B. 

(2d) 309. 

Iowa.—^Ransom v. McDermott, 246 N. 
W. 266, 215 Iowa 694—Taylor v. 
Williamson, 196 N.W. 713, 197 Io¬ 
wa 88—^Hrnicek v. Chicago, M. & 
St. P. Ry. Co., 175 N.W. 30, 187 
Iowa 1145. 

Ky.—^Mann v. Watson, 283 S.W. 1052, 
214 Ky. 729. 

La.—^Pontenelle v. Waguespack, 90 
So. 662, 150 La. 316—^Trahan v. 
Benoirt, 71 So. 893, 139 La. 626— 
Newsom v. Starns, (App.) 142 So. 
704, conforming to 142 So. 138, 174 
La. 955, annulling (App.) 136 So. 
743. 

Md.—Zell V. Dunaway, 80 A. 215, 
115 Md. 1. 

Mass.—Ross V. Michael, 140 N.E. 

292, 246 Mass. 126. 

Mich.—Robertson v. Hulbert, 197 N. 
W. 505, 226 Mich. 219—Wise v. 
Daniel, 190 N.W. 746, 221 Mich. 229. 
Mo.—Hinson v. Morris, (App.) 298 
S.W. 254—^Wingate v. Bunton, 186 
S.W. 32, 193 Mo.App. 470. 

N.C.—Trogden v. Terry, 90 S.B. 583, 
172 N.C. 540. 

Utah.—Marble v. Jensen, 178 P. 66, 
53 Utah 226. 

Vt.—Rogers v. Bigelow, 96 A. 417, 90 
Vt. 41. 

Va.—S. H. Kress & Co. v. Musgrove, 
149 S.E. 453, 153 Va. 348. 

Wash.—Knight v. Hibler, 213 P. 676, 
124 Wash. 82—^Boyle v. West, 211 
P. 871, 122 Wash. 693—Martin v. 
Jansen, 193 P, 674, 113 Wash. 270, 
affirmed 198 P. 393, 113 Wash. 290. 
5 C.J. p 703 note 17, p 704 note 23. 

Assault in public place 

(1) Mental as well as physical suf¬ 
fering, where properly alleged, may 
be proved as an element of actual 
damage, and as naturally and direct¬ 
ly resulting from an assault on the 
floor of a public ballroom.—Maisen- 
backer v. Society Concordia, 42 A. 67, 
71 Conn. 369, 71 Am.S.R. 213. 

(2) Where an assault is made on a 
public street and in the presence of 
several persons, the injury to plain¬ 
tiff's feelings resulting from the in¬ 
dignity and public exposure is to be 
considered by the jury in determin¬ 
ing the amount of damages.—Elwell 
V. Bosshard, 138 N.W. 46, 151 Wis. 
46. 

raise imprisonment of debtor by 
creditor 

A creditor who unlawfully re¬ 
strained in his rooms the person of 
the debtor, and who, by the use of a 
deadly weapon in a threatening man¬ 
ner, coupled with abusive language 
and a verbal threat to kill him, 
caused the debtor to suffer humili¬ 
ation and fear for his personal safe¬ 
ty, is liable for the mental suffering 
caused thereby, although no battery 


was committed.—^Davidson ▼. Lee, 
(Tex.Civ.App.) 139 S.W. 904. 
Xndignities to female cleric 
Where it appeared that plaintiff, 
while a clerk in defendant’s store, 
was rudely led by the hand by de¬ 
fendant through the store to the 
basement in business hours and that 
certain money was taken from her, 
the court properly instructed that 
the damages assessed must be com¬ 
pensatory, and that, if the assault 
was committed under circumstances 
of peculiar indignity, the jury might 
consider the wounded feelings of 
plaintiff, the humiliation, and the 
disgrace.—^Henderson v. Agon, 111 N. 
W. 778, 148 Mich. 252. 

Irrespective of reputation for chas¬ 
tity 

Damages for feelings of shame, 
mortification, and disgrace suffered 
from an assault on a woman are re¬ 
coverable irrespective of her reputa¬ 
tion for chastity,—^Bennett v. Fleser, 
196 N.W. 438, 225 Mich. 224. 

Vile and abusive language accompa¬ 
nying assault 

The jury may consider, as an ele¬ 
ment of damages, not only the men¬ 
tal distress which accompanies the 
bodily pain, but also that other con¬ 
dition of the mind of the injured 
person which is caused by the in¬ 
sult, and may consider the vile and 
abusive language which accompanied 
the assault.—^Burger v. Covert, 135 
P. 30, 75 Wash. 528, Ann.Cas.l915C 
81. 

Willful, unprovoked assault 
Where the petition in assault and 
battery charges a willful and unpro¬ 
voked assault and a beating and 
wounding, plaintiff’s humiliation, 
bodily pain, and mental anguish are 
elements of general damages, and re¬ 
coverable as such.—Stewart v. Wat¬ 
son, 112 S.W. 762, 133 Mo.App. 44. 

Presumption of humiliation 
There was no error in permitting 
the jury to consider humiliation as 
an element of mental pain for which 
actual damages could be allowed, as 
humiliation may be presumed in case 
of severe personal chastisement.— 
Fleming v. Loughren, 115 N.W, 606, 
139 Iowa 517. 

Bequest properly refused 
Where there was evidence that de¬ 
fendant’s cashier wrongfully assault¬ 
ed plaintiff with a pistol, and accom¬ 
panied assault with use of profane, 
insulting, or abusive language, there 
was no error in refusing defendant’s 
charge that damages could not be 
awarded for use of such language.— 
John R. Thompson & Co. v. Vildibill, 
100 So. 139, 211 Ala. 199. 

57. Mich.—^Wise v. Daniel, 190 N.W. 
746, 221 Mich. 229. 
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Vt.—^Rogers v. Bigelow, 96 A. 417, 90 

Vt. 41. 

Humiliation after assault 

(1) Where assault by employer 
was at an end and he had the right 
to order the servant from the house, 
such order could not be considered 
for the purpose of enhancing the 
damages.—^Ross v. Michael, 140 N.E. 
292, 246 Mass. 126. 

(2) Where a policeman was called 
after the alleged assault on the serv¬ 
ant by the employer, humiliation 
therefrom could not properly be con¬ 
sidered In estimating damages.— 
Ross v. Michael, supra. 

Pregnant woman, in an action for 
assault and battery allegedly com¬ 
mitted on her in repossessing a 
stove, was entitled to recover such 
damages as would compensate her 
for physical and mental suffering 
experienced as a result of any oth¬ 
er misconduct of defendant, at that 
time, in addition to the assault and 
battery itself.—^Lamb v. Woodry, 
(Or.) 58 P.(2d) 1257, 105 A.L.R. 914. 

Mental anguish to wife through 
witnessing the assault is not an el¬ 
ement.—^Hutchinson v. Stern, 101 N. 
Y.S. 145, 115 App.Div. 791. 

58. N.Y.—^Williams v. Underhill, 71 

N.Y.S. 291, 63 App.Div. 223. 

Okl.—Stockwell v. Gee, 249 P. 389, 

121 Okl. 207. 

Va.—S. H. Kress & Co. v. Musgrove, 

149 S.B. 453, 153 Va. 348. 

Wash.—Boyle v. West, 211 P. 871, 

122 Wash. 693. 

5 C.J. p 704 note 18. 

It has been held, however, that, 
where defendant’s employee used in¬ 
sulting words and epithets to plain¬ 
tiff at the time when plaintiff was 
on the premises of defendant to send 
a telegram, and it appeared that the 
assault did not cause any fright or 
physical injury, no recovery can be 
had for the humiliation resulting 
from the insulting words.—^Payne v. 
Tisdale, (Tex.Civ.App.) 232 S.W. 881. 

Jury may infer physical pain, 
mental suffering, or mental anguish 
to exist to some extent from proof of 
fright caused by .unprovocated, un¬ 
justifiable assault with a pistol, ac¬ 
companied by insulting language.— 
John R. Thompson & Co. v. Vildibill, 
100 So. 139, 211 Ala. 199. 

Absence of malice 

In an action against an officer for 
assault, a jury could find from plain¬ 
tiff’s testimony that damage resulted, 
although there was little evidence of 
actual malice.—^Paget v. Cordes, 277 
P. 101, 129 Or. 224. 

Where stronger man, without suf¬ 
ficient provocation, assaults weaker 
one, the latter, although not seri- 
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not specially pleaded.^^ Included therein, and, there¬ 
fore, a proper matter for consideration is the disgrace 
to plaintiff^s family,®<^ his shame,and the injury 
to his social standing.62 

(3) Injury to Reputation 

The authorities are in conflict as to whether Injury 
to reputation Is an element of damage. 

The authorities are in conflict as to whether injury 
to plaintiff's reputation is a proper element of dam¬ 
age in actions for assault or for assault and bat¬ 
tery. In some cases an allowance for loss of repu¬ 
tation has been denied,while in others, it has been 
allowed, although the court seemingly in these cases 
confused the element of mental suffering with that 
of loss of reputation,®^ 

It seems to be settled, however, that as such dam¬ 
age is special it can be recovered, if at all, only where 
alleged and proved.®® Even in an action for an in¬ 
decent assault, damages for loss of reputation and 
social standing are not recoverable unless proved.®® 


(4) Pecuniary Losses 

(a) In general 

(b) Medical expenses 

(c) Expenses of litigation 

(a) In General 

Pecuniary losses resulting are proper Items of com¬ 
pensatory damage. 

Subject to the limitations imposed by the general 
principles heretofore stated, plaintiff is entitled to 
recover compensation for all the pecuniary losses re¬ 
sulting, which he sustained as a result of the assault 
or battery.®^ Accordingly, the pecuniary value of 
the time lost by plaintiff in consequence of the in¬ 
jury is a proper element of recovery,®® as is the 
loss of business suffered by plaintiff because of his 
inability to attend thereto.®^ 

(b) Medical Expenses 

The expense of medical care and treatment Incurred 
by the plaintiff is a proper item of damage. 

The reasonable and necessary expenses incurred 
by plaintiff for medical care and treatment is a prop¬ 
er item of damage to be taken into consideration.*^® 


ously injured, may recover for in¬ 
jury to his feelings,—^Trahan v. Be¬ 
noit, 71 So. 893, 139 La. 626. 

Xf an assault is made out, it is 
sufficient without a showing of a bat¬ 
tery or physical injury.—^Boyle v. 
West, 211 P. 871, 122 Wash. 693—5 
C.J. p 703 note 17 [a], 

S9. Wise V. Daniel, 190 N.W. 746, 
221 Mich, 229—5 C.J. p 704 note 19. 
eOL Trimble v, Spiller, 7 T.B.Mon. 
(Ky.) 394, 18 Am.D. 189. 

61. King V. Winton, (Ind.App.) 1 N. 
E.(2d) 309—5 C.J. p 704 note 21. 

Xndecent assault 

Where the complaint alleged by 
way of aggravation that defendant 
was the family physician of plain¬ 
tiff, and that, taking advantage of 
his position, he took indecent liber¬ 
ties with her, and that by means of 
such grievances plaintiff suffered in 
body and mind, the suffering of 
plaintiff in mind by reason of shock 
to her moral sensibilities was a fair 
subject for consideration by the jury 
in estimating the damages.—^Pord v. 
Jones, 62 Barb.(N.T.) 484. 

62. Ind.—Timmons v. Kenrick, 102 
N.E. 52, 53 Ind.App. 490. 

Iowa.—^Lucas v. Flinn, 35 Iowa 9. 

5 C.J. p 704 note 22. 

63. Neb.—^Atkins v. Gladwish, 41 N. 
W. 347, 25 Neb. 390. 

Wis.—Schmitt v. Milwaukee St. R. 
Co., 61 N.W. 834, 89 Wis. 195— 
Barnes v. Martin, 16 Wis. 240, 82 
Am.D. 670. 

5 C.J. p 704 note 30. 

^ Ala.—^Birmingham R., etc., Co. 
V. Norris, 56 So. 739, 2 Ala.App. 


610, explained in Atkins v. Glad¬ 
wish, 41 N.W. 347, 25 Neb. 390, 
and Schmitt v. Milwaukee St. R. 
Co., 61 N.W. 834, 89 Wis. 195. 
Utah.—Marble v. Jensen, 178 P. 66, 
63 Utah 226. 

5 C.J. p 704 note 31. 

65* Guterson v. Jensen, 170 P. 352, 
100 Wash. 113—5 C.J. p 704 note 
32. 

"As injury to reputation is not a 
necessary result of an assault and 
battery, the law not implying that 
such a wrongful act has that conse¬ 
quence, it is not doubted that in 
such an action damages on that score 
are to he classed as special damages, 
which, to be recoverable must be al¬ 
leged and proved. But when the 
averments of the complaint in such 
an action show that the wrongful 
conduct complained of was of such a 
nature as to entail upon the assault¬ 
ed party, as the natural and proxi¬ 
mate results of the occurrence, pub¬ 
lic degradation or loss of repute, and 
special damages on that account are 
claimed, there is no rule of law 
known to us which requires the dis¬ 
allowance of such a claim.”—^Bir¬ 
mingham R.. etc., Co. V. Norris, 66 
So. 739, 2 Ala.App. 610. 

Injury to professional standing, so¬ 
cial position, or good repute is not a 
matter for the jury to consider, es¬ 
pecially in the absence of evidence 
of such injuries.—Guterson v, Jen¬ 
sen, 170 P. 352, 100 Wash. 113. 

66. Ind.—Timmons v. Kenrick, 102 
N.E. 52, 53 Ind.App. 490. 

Wis.—Sletten v. Madison, 99 N.W. 

1020, 122 Wis. 251. 

5 C.J. p 705 note 33. 
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67. Griner v. Columbia Creamery 
Co.. 110 S.B. 116, 118 S.C. 225—6 
C.J. p 702 note 16. 

68. Ala.—^Boshell v. Cunningham, 76 
So. 937, 200 Ala. 679. 

Ind.—^King v. Winton, (App.) 1 N.E. 
(2d) 309. 

Ky.—^Hamilton v. Howard, 28 S.W. 

(2d) 7, 234 Ky. 321. 

Mich.—^Miller v. Sadowsky, 101 N. 

W. 621, 138 Mich. 502. 

Tex.—Hall v. Hayter, (Civ.App.) 209 
S.W. 436. 

5 C.J. p 704 note 25. 

66. Griner v, Columbia Creamery 
Co.. 110 S.B. 116, 118 S.C. 225. 
IMDarried woman 

In an action for assault on a mar¬ 
ried woman, her inability to do her 
household duties and to care for her 
children could not be considered as 
separate elements of damages.— 
Richards v. Westmoreland, (Tex.Civ. 
App.) 63 S.W.(2d) 715. 

I Waiver of damages 

Plaintiff in an assault and battery 
action did not waive damages result¬ 
ing from permanent loss of earning 
power, due to injuries received, by 
waiving the claim for the time actu¬ 
ally lost by reason of the injuries,— 
Dutro V. Castoro, (Cal.App.) 60 P. 
(2d) 182. 

76. Ark.—Tankersley v. Fortner, 282 
S.W. 354, 170 Ark. 1014—Cooper 
V. Demby, 183 S.W. 185, 122 Ark. 
266, Ann.Cas.l917D 580. 

Ky.—Hamilton v. Howard, 28 S.W. 

(2d) 7, 234 Ky. 321. 

Minn.—Goin v. Premo, 264 N.W. 219. 
N.Y.—^Den Norske Ameriekalinje Ac- 
tiesselskabet v. Sun Printing & 
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To recover expenses for medical treatment, however, 
plaintiff must prove that he has paid, or has become 
liable to pay, a specified sum, and that the charges 
are usual and customary.^i 

(c) Expenses of Litigation 

There is no uniform rule as to whether or not ex¬ 
penses of litigation may be considered in estimating 
damages. 

As to whether or not plaintiff may recover, as an 
element of compensation, the expense of litigation 
to which he has been put in prosecuting his action 
for assault or for assault and battery, the authorities 
are not uniform. In some jurisdictions the expenses 
of the litigation, or counsel fees, may be taken into 
consideration by the jury in estimating damages,72 
at least in a case where exemplary damages are prop- 
er73 or the injury was the result of gross and culpable 
negligence.'^^ 

In others, the expenses to which plaintiff may be 
put, and such costs and disbursements as cannot be 
taxed, are not proper elements of either compensa¬ 
tory or punitive damages.'^S 

Where allowed, it is said that such expenses are 
recoverable not as compensation, but rather as pun¬ 
ishment for defendant’s wrongful act.*^^ It is not 
usual or necessary to prove what such expenses actu¬ 


ally were,77 it even having been held that evidence 
of the value of counsel’s services is inadmissible.^^ 
Admission of such evidence, however, has also been 
held not to be erroneous.73 

(5) Prospective Damages 

Prospective damages reasonably certain to follow are 
properly considered. 

Defendant is liable not only for all damages sus¬ 
tained to the time of trial,80 but also for those which 
may be sustained in the future,8i jf the evidence 
makes it reasonably certain that such damages will 
result82 Under this rule, plaintiff is entitled to re¬ 
cover for mental distress, shame, and humiliation 
which he might suffer in the future,83 as well as for 
medical expenses reasonably certain to be incurred 
necessarily in the future.84 

§ 55. -Exemplary Damages 

a. Nature and theory 

b. Right to exemplary damages 

c. Proof of allowance 

a. Nature and Theory 

Punishment of the defendant and its deterring effect- 
is the commonly accepted theory behind the doctrine of 
exemplary damages In actions for assault and battery. 

The theory of exemplary or punitive damages in 


Publishing Ass’n, 122 N.E. 463, 226 
N.T. 1, reversing 169 N.Y.S. 1091, 
183 App.Div. 890. 

Tex.—Hall v. Hay ter, (Civ.App.) 209 
S.W. 436. 

Wash.—Guterson v. Jensen, 170 P. 

352, 100 Wash. 113. 

6 C.J. p 702 note 16. 

Amoxuit of physician’s hill was a 
proper item to be considered by the 
jury in estimating damages.—^Ken- 
worthy V. Pendergrass, 175 P. 939, 
71 Okl. 181. 

Prospective expenses see infra § 64 
b (5). 

71. Pratt V. Hamilton, 126 N.W. 
196, 161 Mich. 258—6 C.J. p 704 
note 28. 

Son admitting Uahility for hospital 
and medical bills paid by the father 
may recover therefor in an action for 
assault and battery.—Hamilton v. 
Howard, 28 S.W. (2d) 7, 234 Ky. 321 
—5 C.J. p 704 note 28 [b]. 

72. Malley v. Lane, 115 A. 674, 97 
Conn. 133—5 C.J. p 709 note 64. 

Reasonable attorney’s fee 
The jury may in their discretion 
include a reasonable attorney’s fee 
for counsel of plaintiff as part of the 
damages.—Hudson v. Voigt, 15 Ohio 
Cir.Ct. 391, 9 Ohio Cir.Dec. 35. 

Discussion of the conflict on this 
point generally see Damages § 60 


[17 C.J. p 807 note 75-p 811 note 
7]. 

73. St. Peter’s Church v. Beach, 26 
Conn. 355—5 C.J. p 709 note 65. 

Reason for rule 

In cases of wanton and malicious 
injury a jury may take into con¬ 
sideration the expenses of the suit 
in which redress is sought, because 
in such cases the law furnishes no 
definite rule of damages. In conse¬ 
quence of this, the jury are at liber¬ 
ty in the exercise of their discretion 
to consider such a known and actual 
incident of the injury, although not 
its natural consequence.—St. Peter’s 
Church V. Beach, 26 Conn. 365. 

Rule criticized 

“It is true that in the courts of 
Connecticut, Alabama, Mississippi 
and Ohio, a different rule has ob¬ 
tained. . , . But except in the 

Connecticut cases, the question was 
not much considered, and the doc¬ 
trine of those cases is opposed to the 
weight of authority.”—^Kelly v. Rog¬ 
ers, 21 Minn. 146, 153. 

Limitation of amount of punitive 
damages see infra § 55. 

74. Welch V. Durand, 36 Conn. 182, 
4 Am.R. 55. 

75. Howell V. Scoggins, 48 Cal. 355 
—5 C.J. p 709 note 68. 

76. Conn.—Malley v. Lane, 116 A. 
674, 97 Conn. 133. 

Kan.—Titus v. Corkins, 21 Kan. 722. 
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77. Malley v. Lane, 115 A. 674, 97 
Conn. 133. 

78. Stevenson v. Morris, 37 Ohio St. 
10, 41 Am.R. 481—Hudson v. Voigt, 
15 Ohio Cir.Ct. 391, 9 Ohio Cir. 
Dec. 35. 

78. Malley v. Lane, 115 A. 674, 97 
Conn. 133. 

80. Md.—Sloan v. Edwards, 61 Md. 
89. 

N.H.—Towle V. Blake, 48 N.H. 92. 
Loss of wages 

An instruction that plaintiff was 
entitled to recover as damages what¬ 
ever he might have lost in wages by 
the injury was erroneous, inasmuch 
as the jury should have been in¬ 
structed to allow only the present 
worth of the wages.—Miller v. Sa- 
dowsky, 101 N.W. 621, 138 Mich. 602. 

81. Ark.—Tankersley v. Fortner, 
282 S.W. 354, 170 Ark. 1014. 

Ind.—King v. Win ton, (App.) 1 N.E. 
(2d) 309. 

Or.—Harris v. Hindman, 278 P. 954, 
130 Or. 15. 

Tex.—-Walker v. Kellar, (Civ.App.) 

218 S.W. 792. 

5 C.J. p 705 note 35. 

82. Harris v. Hindman, 278 P. 954, 
130 Or. 15—5 C.J. p 705 note 36. 

83. Walker v. Kellar, (Tex.Civ. 
App.) 218 S.W. 792. 

84. Harris v. Hindman, 278 P. 964, 
130 Or. 15. 
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actions for assault or for assault and battery in¬ 
volves a blending of the interests of society in gen¬ 
eral with those of the aggrieved in particular, it be¬ 
ing said that consideration should be given not only 
to what is due to plaintiff but to what is due to the 
public as well.*5 Hence, punishment of the wrong- 
doer86 and protection of society and the social or- 
derS^ lie behind the doctrine of punitive or exemplary 
damages in such actions, in accord with the more 
commonly accepted view in actions for damages gen¬ 
erally, as stated in the title Damages § 117 [17 C.J. 
p 968 note 6S-p 969 note 71], the deterrent effect on 
others also being a factor therein.** Punitive dam¬ 
ages, in these jurisdictions, do not form an element 
of actual damages.*® 

That punishment of the wrongdoer is a consider¬ 
ation has been denied, however, in some jurisdictions, 
sometimes by reason of a statutory provision,®® such 
damages being awarded in these jurisdictions to 
deter the wrongdoer from repeating his offense or as 
compensation for the wounded feelings of plaintiff, 
and not as a warning or deterrent to others.®^ 

In some of the jurisdictions where punitive or 
exemplary damages are not allowed as such (infra 
§ 55 b), an additional allowance is permitted by way 
of an increased award in view of the supposed ag¬ 
gravation of the injury to the feelings of plaintiff by 
the wanton or malicious act of defendant.®* 


b. 'R-igTit. to Exemplary Damages 

(1) In general 

(2) Discretion of jury 

(3) Malice as element 

(4) Justification or provocation 

(5) Absence of actual damages 

(1) In General 

Exemplary damages may be awarded In most Juris¬ 
dictions in an action for assault or for assault and bat- 
tery attended by such elements as malice or culpable 
disregard of the plaintiff's rights. 

While, on establishment of his cause of action 
for assault or for assault and battery, plaintiff is 
entitled to recover the actual damage which he sus¬ 
tained, it is not in every such case that he is en¬ 
titled to a recovery of exemplary or punitive dam¬ 
ages. Thus, in some jurisdictions, exemplary dam¬ 
ages are not recoverable at all in such actions,®* 
and in these jurisdictions an amount of damages 
equal to the full compensation of plaintiff for the 
injury sustained by him cannot be increased by the 
addition of an amount in the nature of a fine for 
the punishment of defendant.®* 

In most jurisdictions, however, sometimes by rea¬ 
son of statute, exemplary damages in excess of com¬ 
pensation for the actual injury are recoverable, 
where the wrongful act was done recklessly, wanton¬ 
ly, or maliciously, or was attended with insult, op¬ 
pression, or other circumstances of aggravation,®* 


85. Custer v. Kroeger, 240 S.W. 241, 
209 Mo.App. 450. 

86. Me.—Kaklegian v. Zakarian, 123 
A. 900, 123 Me. 469. 

Mo.—Custer v. Kroeger, 240 S.W. 241, 
209 Mo.App. 450. 

W.Va.—McCoy v. Price, 112 S.B. 186, 
91 W-Va. 10—^Pendleton v. Norfolk 
& W. Ry. Co., 95 S.E. 941. 82 W.Va. 
270. 

87. Kaklegian v. Zakarian, 123 A. 
900, 123 Me. 469. 

88. McCoy v. Price, 112 S.E. 186, 
91 W.Va. 10—^Pendleton v. Nor¬ 
folk & W. By. Co., 95 S.E. 941, 82 
W.Va. 270—5 C.J. p 708 note 60. 
‘'Acts which are opposed to peace 

and good order should he punished 
in such a way as to discourage oth¬ 
ers from repeating them."—Custer v. 
Kroeger, 240 S.W. 241, 244, 209 Mo. 
App. 450. 

89>. Iowa.—^Ransom v. McDermott, 
246 N.W. 266, 215 Iowa 594. 

Minn.—Kirschhaum v. Lowrey, 206 
N.W. 171, 165 Minn. 233. 

After allowing* punitive damagres 
for indecent assault, the jury could 
not allow additional punitive dam¬ 
ages as an element of the actual 
damages.—Ransom v. McDermott, 
246 N.W. 266, 215 Iowa 594. 


Repetition of the assault may jus¬ 
tify the jury in increasing the puni¬ 
tive damages, but not the compensa¬ 
tory damages.—Kirschhaum v. Low¬ 
rey, 206 N.W. 171, 165 Minn. 233. 

90. Ga.—^Johnson v. Morris, 123 S. 
B. 707, 708, 158 Ga. 403, reversing 
118 S.E. 766, 30 Ga.App. 673, con¬ 
formed to 123 S.E. 915, 32 Ga.App. 
487, 

Ky.—^Ryan v. Quinn, 71 S.W. 872, 24 
Ky.L. 1513. 

"To deter is one thing. To punish 
is another and different thing."— 
Johnson v. Morris, supra. 

Erroneous instruction 

It is error to instruct the jury 
that if they should find the assault 
unprovoked and aggravated, they 
may give to plaintiff such damages 
as their enlightened consciences may 
dictate, to punish defendant and de¬ 
ter him from similar acts in the fu¬ 
ture.—Johnson v. Morris, 123 S.E. 
707, 158 Ga. 403, reversing 118 S.E. 
766, 30 Ga.App. 673, conformed to 123 
S.E, 915, 32 Ga.App. 487. 

91. Ga.—^Johnson v. Morris, supra. 
Ky.—^Ryan v. Quinn, 71 S.W. 872, 24 

Ky.L. 1513. 

5 C.J. p 70S note 60. 

98. Moore v. Hebert, 5 La.App. 612 
—6 C.J. p 705 note 38 [aj. 
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Parents can recover for a daugh¬ 
ter’s sufferings due to an indecent 
assault but not punitory damages.— 
Moore v. Hebert 5 La.App. 612. 

93. La.—McVay v. Ellis, 86 So. 783, 
148 La. 247—^Moore v. Hebert, 5 
La.App. 612. 

N.H.—^Adams v. Strain, 113 A. 209, 

80 N.H. 90. 

5 C.J. p 705 note 38. 

94. Neb.—^Boyer v. Barr, 8 Neb. 68, 
30 Am.R. 814. 

N.H.—Fay v. Parker, 53 N.H. 342, 16 
Am.R. 270. 

5 C.J. p 705 note 39. 

95. U.S,—Walsh V. Segale, (C.C.A. 
Vt) 70 F.(2d) 698—In re De Lau- 
ro, (D.C,Conn.) 1 F.Supp. 678. 

Ala.—^John R. Thompson & Co. v. 
Vildibill, 100 So. 139, 211 Ala. 199 
—South Brilliant Coal Co. v. Wil¬ 
liams, 91 So. 589, 206 Ala. 637— 
Empire Clothing Co. v. Hammons, 

81 So. 838, 17 Ala.App. 60—Green¬ 
wood Caf§ V. Walsh, 74 So. 82, 
15 Ala.App. 519. 

Ark.—Collier v. Thompson, 22 S.W. 

(2d) 562, 180 Ark. 695. 

Cal.—^Livesey v. Stock, 281 P. 70, 208 
Cal. 315—Turner v. Whittel, (App.) 
38 P.(2d) 835. 

Ga.—Hughes v. Bivins, 121 S.E 690, 
t 31 Ga.App. 198. 
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or where the wrongful act of defendant was com¬ 
mitted without provocation or excuse, or was com¬ 
mitted v/ith gross violence,^® or where the injury was 
caused by such misconduct or culpable negligence as 
amounts to a culpable disregard of plaintiff’s rights.^*^ 
In those jurisdictions in which exemplary damages 
may be awarded, the better rule is that the fact that 
defendant was, or may be, punished criminally for 


the same assault will not preclude a recovery of such 
damages,although there is some authority to the 

contrary.99 

Plaintiff is not entitled to an award of exemplary 
damages, of course, where there was no malice, op¬ 
pression, or wanton, willful, or reckless conduct on 
defendant’s part,^ or where the assault and battery 


Iowa.—Schultz V. Enlow, 205 N.W. 
972, 201 Iowa 1083—Taylor v. Wil¬ 
liamson, 196 N.W. 713, 197 Iowa 88. 
Me.—^Kaklegian v. Zakarian, 123 A. 
900, 123 Me. 469. 

Minn.—^Butler v. Whitman, 258 N.W. 
165—Corn v. Sheppard, 229 N.W. 
869, 179 Minn. 490—^Daigle v. Sum¬ 
mit Mercantile Co., 174 N.W. 830, 
144 Minn. 178—Dahlsie v. Hallen- 
berg, 173 N.W. 433. 143 Minn. 234. 
Mo.—^Dickinson v. Davis, (App.) 284 
S.W. 815—^lessee v. Kenney, 229 
S.W. 219, 207 Mo.App. 640—Cieske 
V. Redemeyer, (App.) 224 S.W. 92 
—^Flynn v. St. Louis Southwestern 
Ry. Co., (App.) 190 S.W. 371—Win¬ 
gate V. Bunton, 186 S.W. 32, 193 
Mo.App. 470. 

Mont.—^Hagenian v. Arnold, 254 P. 
1070, 79 Mont. 91. 

N.J.—Tricoli v. Centalanza, 126 A. 
214, 100 N.J.Law 231, affirmed 129 
A. 923, 101 N.J.Law 570—Zick v. 
Smith, 112 A. 846. 95 N.J.Law 388, 
affirmed 116 A. 927, 97 N.J.Law 351. 
N.C.—Trogden v. Terry, 90 S.B. 583, 
172 N.C. 540. 

N.D.—Powell V. Meiers, 209 N.W. 
547, 54 N.D. 336. 

Okl.—Pryor v. Harvey, 249 P. 905, 
121 Okl. 288. 

R. I.—Wilmot V. Bartlett, 94 A. 427, 
37 R.I. 568. 

S. D.—Leggett v. Dinneen, 167 N.W. 
235. 40 S.D. 336. 

Tex.—^Walker v. Kellar, (Civ.App.) 
218 S.W. 792—Hall v. Hayter, (Civ. 
App.) 209 S.W. 436. 

Utah.—Johanson v. Huntsman, 209 
P. 197, 60 Utah 402. 

Vt.—Niebvski v. Welcome, 108 A. 341, 
93 Vt. 418. 

Va.—Baker v. Carrington, 120 S.E. 
856, 138 Va. 22. 

W.Va.—Pendleton v. Norfolk & W. 

Ry. Co., 95 S.E. 941, 82 W.Va. 270. 
See Hinton v. Muhlman, 201 IlLApp. 
177. 

5 C.J. p 705 note 40. 

‘Tf a man employs spite and venom 
in adininistering a physical hurt, he 
must not expect his maliciousness to 
escape consideration when he is cast 
to make compensation for his wrong. 

. . . then the jury had a right to 
take into consideration such fact to¬ 
gether with all the circumstances 
disclosed, and award such sum by 
way of compensation as the plaintiff 
ought to receive and the. defendant 
ought to he made to pay,”—Wise v. | 


Daniel, 190 N.W. 746, 747, 221 Mich. 
229. 

Evidence showing that defendant 
intended to hiU plaintiff justified ex¬ 
emplary damages in an action for in¬ 
juries from a gunshot wound.—^Ev¬ 
ans V. Ball, (Tex.Civ.App.) 6 S.W. 
(2d) ISO. 

Malice defined 

Malice, as regards exemplary dam¬ 
ages for assault and battery, means 
a wrongful act, done intentionally or 
with evil intent, without just cause 
or excuse, or as the result of ill will. 
—Walker v. Kellar, (Tex.Civ.App.) 
226 S.W. 796, error refused. 

96. N.J.—Moore v. Rensing, 144 A. 
116, 7 N.J.Misc. 65. 

Tex.—^Hall v. Hayter, (Civ.App.) 209 
S.W. 436. 

5 C.J. p 707 note 41. 

See Hinton v. Muhlman, 201 IlLApp. 
177. 

Considered as malicious 
An assault made intentionally, 
without just cause or excuse, was a 
“malicious assault,” justifying puni¬ 
tive damages.—Gieske v. Redemeyer, 
(Mo.App.) 224 S.W. 92. 

Attack necessarily willful and ma¬ 
licious 

A violent assault and battery, com¬ 
mitted by defendant on a married 
woman without legal justification, 
was necessarily willful and mali¬ 
cious, and punitive damages may be 
recovered therefor.—^Murphy v. Pet- 
titt, 251 S.W. 179, 199 Ky. 365. 

Irascible attack on girl by grown 
man 

Exemplary damages were properly 
imposed, where an irascible grown 
man unreasonably assaulted a girl 
of eighteen.—^Bohan v. Gulya, 147 A. 
226, 7 N.J.Misc. 777. 

97. U.S.—Walsh v. Segale, (C.C.A. 
Vt.) 70 P.(2d) 698. 

Miss.—^Bounds v. Watts, 131 So. 804, 
159 Miss. 307. 

Mo.—Daggs V. St. Louis-San Fran¬ 
cisco Ry. Co., (App.) 51 S.W.(2d) 
164. 

Va.—^Friedman v. Jordan, 184 S.B. 
186. 

W.Va.—^Pendleton v. Norfolk & W. 

Ry. Co., 95 S.E. 941, 82 W.Va. 270. 
5 C.J. p 707 note 42. 

Punishment of pupil 
Evidence showed that a teacher’s 
conduct in striking an eleven-year- 
old girl pupil a severe blow over the 

903 


kidney with the edge of a book was 
willful and in wanton disregard of 
the pupiTs rights, so as to warrant 
exemplary damages.—^Melen v. Mc¬ 
Laughlin, (Vt.) 176 A. 297. 

98. Zick V. Smith, 112 A. 846. 95 N. 

J.Law 388, affirmed 116 A. 927, 97 

N.J.Law 351—5 C.J. p 707 note 43. 

Weight of authority 

“The first point made is that puni¬ 
tory damages cannot be allowed in 
civil cases for assault and battery, 
because the gravamen of the suit is 
what is also a criminal offense, and 
that the criminal punishment ex¬ 
hausts the liability to punishment 
as such. Several cases are cited in 
support of this proposition, but we 
prefer the other view. This court 
has previously held punitory damag¬ 
es to be recoverable in such suits. 
We do not, however, adhere to that 
view because of the doctrine of stare 
decisis, but because we see no good 
reason for departing from it, and it 
is in accord with the great weight of 
authority. It is so held in Arkansas, 
California, Delaware, Florida, Illi¬ 
nois, Iowa, Kentucky, Louisiana 
Maine, Michigan, Minnesota, Mis¬ 
souri, New Tork, New Hampshire, 
North Carolina, Ohio, Pennsylvania, 
South Carolina, Texas, Vermont, Vir¬ 
ginia, West Virginia, and Wiscon¬ 
sin,”—Wagner v. Gibbs, 31 So. 434, 
80 Miss. 53, 61, 92 Am.S.R. 598. 

99. Pixley v. Catey, (Ind.App.) 1 N. 

E.(2d) 658—5 C.J. P 707 note 44, 

Buie criticized 

“In some jurisdictions it is the 
law that punitive damages in a civ¬ 
il action cannot be assessed in an ac¬ 
tion for assault and battery because 
the wrong is one for which the 
wrongdoer may be punished criminal¬ 
ly. This principle has, however, nev¬ 
er found lodgment in the law of this 
state. It is illogical. The criminal 
action is a punishment for the wrong 
done to the public. The punitive 
damages is a punishment for the 
wrong done to the individual.”—^Zick 
V. Smith, 112 A. 846, 95 N.J.Law 
388. 

1. Brann v. Leavitt, 103 A. 12, 117 

Me. 144—5 C.J. p 707 note 48. 
Mistake or good faith 

(1) In an action for an assault and 
battery, alleged as occurring on land 
claimed by plaintiff as his father’s 
and by defendant as belonging to the 
county, while a mistake as to the 
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was merely technical, no actual force having been 
used^ 

For injuries received in combat engaged in by mu¬ 
tual consent, neither party, it has been held, is lia¬ 
ble in exemplary damages.^ 

(2) Discretion of Jury 

Allowance of exemplary damages Is not a matter of 
right but rests in the discretion of the jury. 

It is quite generally established that, even if the 
elements which would entitle plaintiff to a recov¬ 
ery of exemplary damages are found to exist, an 
award to him does not follow as a matter of right, 
such an award being a matter resting in the dis¬ 
cretion of the jury.4 Accordingly, it has been held 
error for the court to give binding peremptory in¬ 
structions to the jury to allow or not to allow punitive 
damages, where there is some evidence tending to 
justify such an award.^ 

(3) Malice as Element 

Generally, exemplary damages may be awarded on 
such a showing of conduct on the defendant's part as in¬ 
dicates a wanton, willful, or reckless disregard of the 
plaintiff’s rights, without a showing of actual malice. 

A showing that the assault was malicious has some¬ 
times been held to be a prerequisite to an award of 
exemplary damages.® More frequently, however, it 


is held that, while a showing of malice will warrant 
the infliction of this punishment,*^ it need not be ex¬ 
pressly proved.® Under these holdings, where it is 
shown that defendant’s conduct was of a violent and 
oppressive character, or that he acted with a wan¬ 
ton, willful, or reckless disregard of plaintiff’s rights, 
exemplary damages may be awarded without a show¬ 
ing of actual malice.® 

The malice required for an award of punitive dam¬ 
ages need not exist for any appreciable length of 
time before the assault.^® It has been held to be 
shown sufficiently by a showing that defendant has 
pleaded guilty to a criminal prosecution for the same 
assault and thereby admitted his malice or the mat¬ 
ters of aggravation from which malice may be in- 
ferred.^^ 

Where several persons participate in an assault 
and battery, either directly or indirectly, malice on 
the part of any one of them will be attributed to the 
others, and all will be obliged to respond in exemplary 

damages.^2 

(4) Justification or Provocation 

Exemplary damages may not be awarded where the 
assault was reasonably justified by the acts of the plain¬ 
tiff and no undue force was used. 

There can be no recovery of exemplary damages 
where there was a reasonable excuse for the assault 


ownership by defendant would not 
mitigate actual damages, yet, if he 
were acting in good faith, it would be 
a defense as to punitory damages. 
—Haverbekken v. Johnson, (Tex.Civ. 
App.) 248 S.W. 102. 

(2) Mistaken belief of defendant 
that he had the right to cross the 
land of plaintiff may be shown as 
against claim of punitive damages.— 
Rogers V. Bigelow, 96 A. 417, 90 Vt. 
41. 

2. Shaffer v. Austin, 74 P. 1118, 68 
Kan. 234. 

3. Cal.—Badostain v. Grazide, 47 P. 
118, 115 Cal. 425. 

—^Bvans v. Littell, 5 Ky.Op. 650. 
*Wis.—Shay v. Thompson, 18 N.W. 
473, 59 Wis. 540, 48 Am.R. 538. 

4. Ala.—South Brilliant Coal Co. v. 
Williams, 91 So. 589, 206 Ala. 637— 
Greenwood CafS v. Walsh, 74 So. 
82, 15 Ala.App, 619. 

Me.—Kaklegian v. Zakarian, 123 A. 
900, 123 Me. 469. 

Tex.—^Hall v. Hay ter, (Civ. App.) 209 

S.W. 436. 

5 C.J. p 708 note 61. 

Discretion as to amount see infra § 

66 . 

EzistezLce of malice 

The fact that the probate court 
had appointed a guardian of defend¬ 
ant, on the ground of his incompe¬ 
tency, was not conclusive evidence 
of his inability to entertain a mali¬ 


cious intent in making an assault, 
justifying punitive damages, and the 
question of punitive damages was 
for the jury.—^Dahlsie v. Hallenberg, 
173 N.W. 433, 143 Minn. 234. 

In Connecticut, it is error for the 
court to permit the jury to assess 
punitive damages in favor of plain¬ 
tiff according to their discretion, 
such damages being limited to the 
amount of plaintiff's expenses in the 
suit, less his taxable costs.—^Hanna 
V. Sweeney, 62 A. 785, 78 Conn. 492, 

4 L.R.A(N.S.) 907. 

5. Johnston v. Wells, 87 S.W. 70, 
112 Mo.App. 557—5 C.J. p 709 note 
62. 

6. Irwin v. Yeager, 37 N.W. 136, 74 
Iowa 174—5 C.J. p 708 note 62. 

7. Huber v. Teuber, 10 D.C. 484, 36 
Am.R. 110—5 C.J. p 708 note 63, 

Not the quantum of force used, but 
whether assailant was in a malicious 
state of mind, is the basis for 
awarding exemplary damages.—^Bax¬ 
ter V. Magill, 105 S.W. 679, 127 Mo. 
App. 392. 

8. Mo.—^Daggs V. St. Louis-San 
Francisco Ry. Co., (App.) 61 S.W. 
(2d) 164. 

Ya.—^Friedman v. Jordan, 184 S.E. 
186—^Baker v. Carrington, 120 S.E. 
856, 138 Va. 22—Bannister v. 

Mitchell, 104 S.E. 800, 127 Va. 578. 

5 C.J. p 708 note 56. 
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9. Mo.—^Daggs V. St. Louis-San 
Francisco Ry. Co., (App.) 51 S.W. 
(2d) 164. 

Va.—Friedman v. Jordan, 184 S.E. 
186—^Baker v. Carrington, 120 S. 
E. 856, 138 Va. 22—^Bannister v. 
Mitchell, 104 S.E. 800, 127 Va. 578. 
5 C.J. p 708 note 57. 

The reason is that malice essential 
to justify punitive damages does not 
mean ill will against a person, but 
a wrongful act done intentionally and 
without just cause or excuse.—^Mc- 
Millen v. Elder, 140 S.W. 917, 160 
Mo.App. 399. 

10. Lowe V. Ring. 101 N.W. 381, 123 
Wis. 107—5 C.J. p 708 note 55. 

11. Bannister v. Mitchell, 104 S.E. 
800, 127 Va. 578—5 C.J. p 708 note 
58. 

12. Calkins v. Engle, 300 S.W. 997, 
221 M0.App. 1173—5 C.J. p 708 
note 59. 

Master and servant 
Permitting the jury to assess pun¬ 
itive damages against all defendants 
is not error in a farmer's action for 
an assault against a neighboring 
farmer, the neighbor’s wife, and his 
farm hand.—Calkins v. Engle, 300 S. 
W. 997, 221 Mo.App, 1173, following 
Hinson v. Morris, (App.) 298 S.W. 
254. 
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arising from the provocation or fault of plaintiff, 
unless defendant uses unduly excessive or unwarrant¬ 
ed force in accomplishing his purpose.^^ The mere 
fact, however, that defendant has employed more 
force than necessary to defend himself or vindicate 
his rights is not alone sufficient to charge him in 
exemplary damages a conscious or culpable use 
of excessive force is necessary so to charge him.^® 

(S) Absence of Actual Damages 

Actual damage, at least nominally, is necessary be¬ 
fore exemplary damages may be awarded. 

While there can be no recovery of exemplary 
damages where no actual damage has been suffered 
or proved,^*^ or none has been awarded,^® nominal 
damages are sufficient to warrant consideration by 
the jury of the question of exemplary damages.^® 

c. Proof of Allowance 

That the court required a remittitur as a prerequisite 
to Judgment does not establish the allowance of punitive 
damages. 

An allowance of punitive damages by the jury 
is not shown by the mere fact that the trial judge 
declared that if a remittitur was not entered he would 
grant a new trial, 20 


§ 56. - Amount Awarded 

a. In general 

b. Compensatory damages 

c. Exemplary or punitive damages 

d. Mitigation of damages 

e. Excessive damages 

f. Inadequate damages 

a. In General 

The verdict cannot be in excess of the ad damnum. 

The damages awarded in actions for assault or 
for assault and battery must in no event exceed the 
amount claimed by plaintiff.21 

b. Compensatory Damages 

Plaintiff Is entitled by way of compensation to such 
an amount as the Jury or trial court believes will fairly 
compensate him for the injuries inflicted and the loss 
sustained. 

In an action for assault or for assault and bat¬ 
tery, plaintiff is entitled to receive, by way of com¬ 
pensation, such an amount as in the opinion of the 
jury, or of the trial court in a trial without a jury, 
will be just and fair compensation for the injuries 
inflicted and the loss sustained,22 it having been said 


13. Ark.—Cooper v. Demby, 183 S. 
W. 185, 122 Ark. 266, Ann.Cas. 
1917D 580, 

Mo.—Bond V. Williams, 214 S.W. 202, 
279 Mo. 215. 

N.D.—Powell V. Meiers, 209 N.W. 

547, 54 N.D. 336. 

5 C.J. p 707 note 45. 

Trespasser 

The rule that exemplary damages 
cannot be recovered by a trespasser 
for wrongful force in expelling him 
from premises has no application, ex¬ 
cept where trespass is shown.—Live- 
sey V. Stock, 281 P. 70, 208 Cal. 315. 

Matters of provocation Justifying* de¬ 
nial of exemplary damages 
Evidence of provocation by a bak¬ 
er’s spitting in the face of a com¬ 
petitor and likening her to an im¬ 
moral woman justified the Jury’s de¬ 
nial of exemplary damages against 
her for an assault.—Petrucelli v. 
Catapano, 139 A. 634, 107 Conn. 122. 

14. Mo.—^Dickinson v. Davis, (App.) 
284 S.W. 815. 

N.D.—Powell V. Meiers, 209 N.W. 
547, 54 N.D. 336. 

Tenn.—Hostettler v. Vaden, 13 Tenn. 
App. 454. 

5 C.J. p 707 note 46. 

15. Bounds V. Watts, 131 So. 804, 
159 Miss. 307—5 C.J. p 70S note 60. 

Ejection of trespasser 
As a general rule, punitive dam¬ 
ages for ejecting a trespasser are 
not recoverable, and for the use of 
excessive force compensatory dam¬ 


ages only may be awarded.—^Malon¬ 
ey V. McAlpin, 147 N.Y.S. 453. 

16. Bounds v. Watts, 131 So. 804, 
805, 159 Miss. 307. 

“Exemplary damages in a case 

such as this [policeman assaulting 
plaintiff in attempt to arrest him] 
involve the proposition that the in¬ 
juries were consciously intended to 
be excessive, rather than the simple 
fact that they happened to be exces¬ 
sive; or else the equivalent doctrine 
that the excessiveness was brought 
about by conduct so indifferently 
reckless as to be morally tantamount 
to conscious intention,”—^Bounds v. 
Watts, supra, 

17. Lindstrom v. Kansas City 
Southern Ry. Co., 218 S.W. 936, 202 
Mo.App. 399—5 C.J. p 707 note 47. 
But see Hidden v. Baker, 190 Ill, 
App. 561. 

18. Shore v. Shore, 205 P. 1027, 111 
Kan. 101. 

18. Hageman v. Arnold, 254 P. 1070, 
79 Mont. 91. 

Implied 

Nominal damages, at least, are 
implied from proof of an unlawful 
assault, justifying an award of pun¬ 
itive damages in case of malicious 
assault.—^Hageman v. Arnold, 254 P. 
1070, 79 Mont. 91. 

20. Lake St. El. R. Co, v. Collins, 
118 Ill,App. 270. 

21. Shield V. Rowland, 151 S.W. 408, 
151 Ky. 136, modified on other 
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grounds 152 S.W. 943, 151 Ky. 
822—5 C.J. p 711 note 78. 

22. Cal.—^Boyes v. Evans, (App.) 58 
P.(2d) 922. 

La.—Naquin v. Billiott, (App.) 161 
So. 261—Bearman v. Southern Bell 
Telephone & Telegraph Co., 134 
So. 787, 17 La.App. 89—^La Pleur v. 
Dupre, 1 La.App. 230. 

5 C.J. p 701 note 6, p 704 note 23. 

Basis 

“This compensation should be fixed 
by the jury only upon the evidence 
introduced in the case as to the 
right of the injured party to receive 
such compensation and the duty of 
the aggressor to pay, but only what 
he should justly pay.”—^Pixley v. 
Catey, (Ind.App.) 1 N.E.(2d) 658, 659. 

Awards by court 

(1) Where the evidence showed 
that plaintiff was severely beaten 
about the face and was humiliated 
in appearing among friends, and that 
he also sulXered harsh and danger¬ 
ous treatment with additional suffer¬ 
ing from having his head submerged 
under water, damages were assessed 
at four hundred dollars.—^Naquin v. 
Billiott, (La.App.) 155 So. 261. 

(2) On reversal of verdict for de¬ 
fendant, the court determined, in a 
tar and feather case, that under the 
evidence plaintiff was entitled to 
five thousand dollars award.—^New¬ 
som V. Starns, (App.) 142 So. 704, 
conforming to 142 So. 138, 174 La. 
955, annulling (App.) 136 So. 743. 
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that the amount of plaintiffs recovery rests largely 
in the discretion of the jury, subject to the sound 
discretionary supervision of the court.23 The dam¬ 
ages for pecuniary losses actually sustained from a 
wrongful assault, however, can never be reduced 
below adequate compensation.^^ The worldly stand¬ 
ing and circumstances of the parties,25 such as abil¬ 
ity to pay, situation in life, or social standing,26 are 
not to be considered in determining the amount of 
actual damages which have been sustained. 

There is no distinction in law with reference to the 
measure of damages in cases where the assaulted 
person happens to be a woman.27 

Failure to prove matters of aggravation will not 
preclude a recovery of the damages actually shown, 
the gist of the action being the assault and battery, 
merely, and the matters of aggravation affecting only 
the amount of damages.28 

Where the case is one in which force up to a 
reasonable point was permissible, damages must be 
restricted to an amount which will compensate for 
the injury resulting from the excessive or unreason¬ 
able use of force.22 


In a jurisdiction zohere punitive damages are not 
recoverable j a more liberal rule of damages in the 
award of compensation is followed where the assault 
was malicious and wanton than where it was not 

S0.26 

c. Exemplary or Punitive Damages 

The amount of exemplary damages is, ordinarily, a 
matter for the discretion of the Jury. 

There is no fixed standard for the assessment of 
punitive damages in assault or assault and battery 
cases,21 the amount being, ordinarily, left to the dis¬ 
cretion of the jury.82 The amount awarded, how¬ 
ever, should bear some reasonable proportion to the 
actual damages sustained.22 

It has been said that exemplary damages may be 
allowed in such an amount as, taken together with 
the actual damages, will be sufficient to punish de¬ 
fendant and deter others from committing like offens- 
esM 

Limitation of punitive damages. In some jurisdic¬ 
tions the amount of punitive damages in an assault 
and battery case is limited to the amount of plain¬ 
tiff's expenses less taxable costs.25 


(3) Where plaintiff had been struck 
and kicked in the head, stomach, and 
groin in the presence of from one 
hundred to two hundred people, caus¬ 
ing one or two bruises, a few 
scratches and cuts, and a wounded 
forehead, but no broken bones or 
permanent injuries, and where there 
was some provocation, although no 
justification, for the assault, plaintiff 
was entitled to an award of one 
thousand dollars.—^McVay v. Ellis, 86 
So. 783, 148 La. 247. 

(4) Where defendant was the ag¬ 
gressor in an assault on plaintiff, 
who received a broken ankle from 
which he suffered considerably, as 
well as other bruises and scratches 
on his face, a judgment would be 
rendered for plaintiff for five hundred 
dollars on the reversal of a verdict 
for defendant—Cemeglia v. Fratello, 
81 So. 318, 144 La. 795. 

(5) Damages for the wrongful 
whipping, without after effects, of a 
minor by the superintendent of a 
training institute being incapable of 
measurement, six hundred dollars 
award would be reasonable.—^Bur- 
rage V. Gill, 130 So. 857, 15 La.App. 
126. 

Amount of nominal damages as af¬ 
fected by costs see supra § 54 a 
(3). 

23. Ransom v. McDermott, 246 N.W. 
266, 216 Iowa 594—Taylor v. Wil¬ 
liamson, 196 N.W. 713, 197 Iowa 
88 —^Horst V. Handke, 180 N.W. 
762, 190 Iowa 658—5 C.J. p 705 
note 37, p 709 note 74. 
avo fixed rule can be laid down for 


calculating compensatory damages.—* 
Tibbs V. Bright, 10 Tenn.App. 89. 

24, Le Laurin v. Murray, 87 S.W. 
131, 75 Ark. 232. 

25. Vickery v. Morehead, 94 S.E. 
1043, 21 Ga.App. 732. 

26. Traw V. Heydt, (Mo.App.) 216 
S.W. 1009. 

Pecuniary circumstances of de¬ 
fendant may not be considered in as¬ 
sessing compensatory damages to 
plaintiff.—^Traver v. Smolik, 43 App. 
D.C. 150. 

27. Kast V. Link, 132 N.W. 717, 90 
Neb. 25. 

28, Elliott V. Van Buren, 33 Mich. 
49, 20 Am.R. 668. 

29, Mo.—Christman v. Hickman, 37 
S.W.(2d) 672, 225 Mo.App. 828. 

Wash.—Austin v. Metropolitan Life 
Ins. Co, of New York, 180 P. 134, 
106 Wash. 371, 6 A.L.R. 1061—Gii- 
terson v. Jensen, 170 P. 352, 100 
Wash. 113. 

Recovery for «any injuries” improp¬ 
er 

Where plaintiff, after accusing de¬ 
fendant of “thieving” from her, was 
directed to leave defendant’s office, 
and on refusal to leave was taken by 
the arm and conducted to the door, 
she was not entitled to recover for 
“any injuries” sustained, but only 
such as may have been due to the 
use of excessive force, if any, in re¬ 
moving her from the ofifice.—-Austin 
V. Metropolitan Life Ins. Co. of New 
York, 180 P. 134, 106 Wash. 371, 6 A. 
L.R. 1061. 


Punishment of pupil.—Christman 
V. Hickman, 37 S.W. (2d) 672, 225 
Mo.App. 828. 

Repelling assault.—Guterson v. 
Jensen, 170 P. 352, 100 Wash. 113. 

30. Adams v. Strain, 113 A. 209, 80 
N.H. 90. 

31. Iowa.—Taylor v. Williamson, 
196 N.W. 713, 197 Iowa 88. 

Mo.—Custer v. Kroeger, 240 S.W. 241, 
209 Mo.App. 450. 

Tex.—^Hall v. Hay ter, (Civ. App.) 209 
S.W. 436. 

32. Ala.—^Birmingham Macaroni Co. 

V. Tadrick, 88 So. 858, 205 Ala. 
540. 

Iowa.—Taylor v, Williamson, 196 N. 

W. 713, 197 Iowa 88—^Horst v. 
Handke, 180 N.W. 762, 190 Iowa 
658. 

Mo.—Custer v. Kroeger, 240 S.W. 241, 
209 Mo.App. 450. 

Tex.—Hall v. Hayter, (Civ.App.) 209 
S.W. 436. 

Wyo.—Wilson v. Hall, 244 P. 1002, 
34 Wyo. 465. 

5 C,J, p 709 note 74. 

33. Pa.—Mitchell v. Randal, 137 A. 
171, 288 Pa. 518. 

W.Va.—^Pendleton v. Norfolk & W, 
By. Co., 95 S.E. 941, 82 W.Va. 270. 

34. McCoy v. Price, 112 S.E. 186, 91 
W.Va. 10—^Pendleton v. Norfolk & 
W. Ry. Co., 95 S.E. 941, 82 W.Va. 
270. 

Nature and theory of exemplary 
damages see supra § 65 a. 

35. Malley v. Lane, 115 A. 674, 97 
Conn. 133—5 C.J. p 709 note 69, 
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Pecuniary circumstances of defendant In most 
jurisdictions the pecuniary circumstances of defend¬ 
ant may be considered by the jury in fixing punitive 
damages.^® 

d. Mitigation of Damages 

Matters involving the mitigation of damages in 
actions for assault or for assault and battery are 
discussed in this title as they arise in connection 
with the admissibility of evidence (supra § 44) or the 
instructions (supra § 49). 

e. Excessive Damages 

Compensatory damages awarded will not be held ex¬ 


cessive unless they manifestly are the result of passion, 
prejudice or application of an improper rule of damages. 

An award of damages by a jury in an action for 
assault or for assault and battery will ordinarily 
not be held so excessive as to warrant interference 
therewith, unless it is manifest that the jury were 
swayed by passion or prejudice, were partial or cor¬ 
rupt, or were misled as to the measure of damages; 
that the court's opinion differs from that of the 
jury is insufficient to render the award excessive; 
it must appear at first blush glaringly sc.^*^ On the 
other hand, if it is manifest from the evidence in the 
case and the amount of the verdict that the jury 
were influenced improperly, or proceeded on a wrong 
principle, in awarding so large an amount, the verdict 


Xlxpcuse of former trial 
If there had been a former trial of 
the cause, and, by reason of the 
death of one of the jurors, no ver¬ 
dict was rendered, it was held that 
the jury might properly take into 
consideration, in estimating the dam¬ 
ages, the expense of such former 
trial.—^Noyes v. Ward, 19 Conn. 250. 

36. Cal.—Ward v. De Martini, 292 P. 
192, 108 Cal.App. 745. 

Md,—Maxa v. Neidlein, 163 A. 202, 
163 Md. 366, 

Mo.—Spillman v. Freymann, (App.) 
246 S.W. 976—Schafer v. Ostman, 
(App.) 155 S.W. 1102, 

N.D.—Powell V. Meirs, 209 N.W. 547, 
54 N.D. 336. 

6 C.J. p 704 note 27. 

See Michalak v. Tomkiewlcz, 199 Ill. 
App. 405. 

Admissibility of evidence thereof see 
supra § 41 b (2). 

37. Cal.—Bate v. Jolin, 274 P. 971, 
206 Cal. 504—^Bloomberg v. Laven- 
thal, 178 P. 496, 179 Cal. 616. 

Ill.—^Romman v. Marx, 191 Ill.App, 
547—Hidden v. Baker, 190 Ill.App. 
561. 

Ind.—^Peterson v. Llddington, 108 N. 

B. 977, 60 Ind.App. 41. 

Iowa.—Schultz V. Bnlow, 205 N.W. 
972, 201 Iowa 1083—Taylor v. Wil¬ 
liamson, 196 N.W. 713, 197 Iowa 
88—^Brause v. Brause, 177 N.W. 65, 
190 Iowa 329. 

Ky.—^Mann v. Watson, 283 S.W. 1052, 
214 Ky. 729. 

Minn.—Coin v. Premo, 264 N.W. 219 
—Schmidt v. Minor, 184 N.W. 964, 
150 Minn. 236—^Daigle v. Summit 
MercanUle Co., 174 N.W. 830, 144 
Minn. 178. 

Mo.—Custer v. Kroeger, 240 S.W. 
241, 209 Mo.App. 450—^Diehl v. 
Bestgen, (App.) 217 S.W. 55. 

Neb,—Graves v. Peck, 209 N.W. 617, 
114 Neb. 745—O’Brien v. Sullivan, 
186 N.W, 532, 107 Neb. 512. 

N.D.—'Leiferman v. Daniels, 176 N. 
W. 9, 44 N.D. 76—Dowd v. Mc- 
Ginnity. 152 N.W. 524, 30 N.D. 308. 
Okl.—Sharum v. Sharum» 200 P. 176, 


82 Okl. 266—Weatherly v. Manatt, 
179 P. 470, 72 Okl. 138. 

S.D.—Bartlett v. Bartlett, 168 N.W. 
633, 40 S.D. 544. 

Tenn.—Tibbs v. Bright, 10 Tenn.App. 
89. 

Tex.—^Pfluger v. Schoen, (Civ.App.) 
221 S.W. 1090, dismissed for want 
of jurisdiction. 

Va.—S. H. Kress & Co. v. Cosgrove, 
149 S.E. 453, 153 Va. 348. 

5 C.J. p 709 note 75. 

Reason for holding parties so 
tenaciously to the damages found 
by the jury in personal torts is that 
in cases of this class there is no 
scale by which the damages are to 
be graduated with certainty. To the 
jury is committed the exclusive task 
of examining the facts and circum¬ 
stances, valuing the injury, and 
awarding compensation. The law 
that confers on them this power fa¬ 
vors the presumption that they are 
actuated by pure motives, and it is 
not until the result of the delibera¬ 
tions of the jury appears in a form 
calculated to shock the understand¬ 
ing, and impress no dubious convic¬ 
tion of their prejudice and passion, 
that the courts find themselves com¬ 
pelled to interpose.—Sundgren v. 
Stevens, 119 P. 322, 86 Kan. 154, 39 
L.R.A.(N.S,) 487—Pritchard v. He¬ 
witt, 4 S,W. 437, 91 Mo. 547, 60 Am. 
R. 265. 

Guilt or iunoceuce of defendant no 
factor on question of excessive- 
ness 

Whether a verdict is excessive 
must be considered apart from the 
guilt or innocence of defendant, it 
being assumed for this purpose that 
defendant was guilty as charged. 
Hence, the purpose of defendant to 
have intercourse in an indecent as¬ 
sault case is no extenuating circum¬ 
stance to be considered on this ques¬ 
tion.—^Ransom v. McDermott, 246 N. 
W. 266, 215 Iowa 594. 

Amounts not showing pa4Ssion or 
prejudice 

(1) $15,000 in an action for $50,000 
actual damages and exemplary dam¬ 
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ages in the sum of $100,000, caused 
by defendant’s inducing plaintiff’s 
former husband to assault and beat 
her.—Sharum v. Sharum, 200 P. 176, 
82 Okl. 266. 

(2) $14,900 for lascivious assault, 
resulting in indecent exposure of 
plaintiff’s person, and rendering 
plaintiff a -cripple.—Graves v. Peck, 
209 N.W. 617, 114 Neb. 745. 

(3) $3,750 for assault with shov¬ 
els, injuring plaintiff in the head and 
ribs.—Pfluger v. Schoen, (Tex.Civ. 
App.) 221 S.W. 1090, dismissed for 
want of jurisdiction. 

(4) $3,500, reduced to $2,000, where 
plaintiff, a woman, was severely 
beaten about the face, bit on the 
arm, and rendered incapable of doing 
heavy work by reason of result¬ 
ing nervous disorders.—Brause v. 
Brause, 177 N.W. 65, 190 Iowa 329. 

(5) $2,515 damages for assault and 
battery and false imprisonment com¬ 
mitted by police officers.—Bate v. 
Jolin, 274 P. 971, 206 Cal. 504. 

(6) $2,600 for indecent assault.— 
Leifermann v. Daniels, 176 N.W. 9, 
44 N.D. 76. 

(7) $2,000 compensatory damages 
and “punitive damages in accordance 
with Minnesota Statutes,” justified 
the court in finding that the jury 
were not actuated by passion and 
prejudice in arriving at the verdict. 
—Goin v. Premo, (Minn.) 264 N.W. 
219. 

(8) $1,500 for assault and battery 
and false imprisonment by the may¬ 
or and marshal of a city, where a 
separate finding of actual damages 
was not required and actual dam¬ 
ages were proved.—Schultz v. En- 
low, 206 N.W. 972, 201 Iowa 1083. 

(9) $1,250, even though plaintiff’s 
physical injury was not serious, 
where there was credible testimony 
that he was the victim of an unpro¬ 
voked attack on his own premises, 
and was roughly handled in total 
disregard of his rights.—^Daigle v. 
Summit Mercantile Co., 174 N.W, 
830, 144 Minn. 178, 



ASSAULT AND SATTEBT 


6 C.J.S. 


§ 56 


(10) $1,250 for punitive damages. 
—Custer V. Kroeger, 240 S.W. 241, 
209 Mo.App. 450. 

(11) $1,165 for cut flesh and 
broken nose, necessitating several 
operations, as a result of the as¬ 
sault.—^Mann v. Watson, 283 S.W. 
1052, 214 Ky. 729. 

(12) $750, in an action for false 
imprisonment and assault and bat¬ 
tery occurring during ejectment 
from a store.—S. H. Kress & Co. v. 
Musgrove, 149 S.E. 453, 153 Va. 348. 

(13) $500 as compensatory, and 
$1,000 as punitive, damages, where 
the evidence showed that one de¬ 
fendant had held plaintiff while an¬ 
other defendant had several times 
struck him over the head with an 
iron wrench, inflicting wounds sat¬ 
urating his body and clothes with 
blood and requiring medical atten¬ 
tion and confinement to his home.— 
Diehl V. Bestgen, (Mo.App.) 217 S.W. 
555. 

Compensatory awards not excessive 

(1) $5,750 for permanent injury of 
femur, incapacitating plaintiff for 
labor,—Wilson v. Fowler Packing 
Co., 255 P. 1109, 123 Kan. 470. 

(2) $3,500 for broken jaw and 
other injuries.—^Tellow Cab Co. v. 
Kackloudis, 163 N.E. 633, 29 Ohio 
App. 438. 

(3) $2,000, where plaintiff, a preg¬ 
nant married woman, was assaulted 
and struck in the abdomen by de¬ 
fendant, whereby plaintiff was ren¬ 
dered nervous and ill and caused to 
have a miscarriage.—^Primm v. 
Schlingmann, 253 S.W. 469, 212 Mo. 
App. 133. 

(4) $1,500 to a minor shot in the 
leg above the ankle by a Tennessee 
deputy sheriff attempting to arrest 
the minor in North Carolina for a 
misdemeanor, exclusive of medical 
expense which was the father’s ob¬ 
ligation or the loss of earnings 
which would go to the father.—Jen¬ 
nings V. Riddle, (Tenn.App.) 95 S.W. 
(2d) 946. 

(5) $1,300, where evidence shows 
that plaintiff had stomach trouble of 
indefinite duration as a result of the 
assault, was incapacitated for work 
for three months, and was thereafter 
able to work only infrequently.—Fo- 
gel v. Fritts, 199 Ill.App. 396. 

(6) $1,250 for a broken nose, 
swollen eye, disabling plaintiff from 
work for several days.—^De Bruin v. 
Studer, 220 N.W. 116, 206 Iowa 129. 

(7) $1,000, for injuries which, 
caused permanent impairment to one 
eye, internal adhesions in the abdo¬ 
men, severe pains, loss of sleep, and 
impaired earning capacity.—^Benja¬ 
min V* Walton, 183 P. 529, 181 Cal. 
115. 

(8) $800 to a boy of thirteen, 
where there was evidence that the 
tibia of one leg was fractured, and 


at the time of trial the foot of the 
injured limb was thrown out so that 
plaintiff could not walk on it, but 
such defect would not be permanent. 
—(3-lascock V. Gerold, 199 Ill.App. 
134. 

(9) $750 for injuries, consisting of 
knife wounds on the chest and back. 
—Fightmaster v. Skoll, 21 S.W.(2d) 
269, 231 Ky. 232. 

(10) $700, in an action for assault 
and battery by a man forty-two 
years of age who weighed two hun¬ 
dred pounds, where plaintiff’s evi¬ 
dence, which was accepted by the 
jury, showed the assault was with¬ 
out legal justification or excuse, and 
consisted in knocking her down and 
thereafter kicking her in the side, 
after which she suffered a miscar¬ 
riage, which medical evidence au¬ 
thorized the jury in attributing to 
the assault, even if the entire 
amount be considered as compensa¬ 
tory damages.—^Murphy v. Pettitt, 
251 S.W. 179, 199 Ky. 365. 

(11) $500 for the loss of the sight 
of one eye in a fight.—^Tankersley v. 
Fortner, 282 S.W. 364, 170 Ark. 1014. 

(12) $400 for a boy of six for a 
cut on the head one inch in length 
which required stitches, and a condi¬ 
tion of shock, with resulting impair¬ 
ment of the nervous- system.—^Maslo 
V. Matyasik, 199 IlLApp. 482. 

(13) $300 in favor of an officer 
who was assaulted and severely 
bruised, received a broken nose, and 
suffered a pecuniary loss of $87.— 
Tierney v. Martone, 101 A. 497, 92 
Conn. 93. 

(14) $250 actual damages where in 
a dispute over possession of an ab¬ 
stract defendant assaulted plaintiff, 
cutting him with a knife and strik¬ 
ing him across the hand with a 
poker, crushing the bones and caus¬ 
ing permanent injury.—Custer v. 
Kroeger, 240 S.W. 241, 209 Mo.App. 
450. 

(15) $205, in view of undisputed 
evidence as to hospital, medicinal, 
and doctor’s expenses, and plaintiff’s 
evidence as to reasonable compensa¬ 
tion for time lost.—Chitwood v. 
Palmer, 225 P. 969, 101 Okl. 300. 
Punitive awards not excessive 

(1) $30,000, including punitive 
damages for an assault without 
provocation by defendant worth 
$200,000, who shot plaintiff in the 
arm.—Shea v. Cassidy, 257 IlLApp. 
557. 

I (2) $2,000 for indecent assault, 
wherein defendant’s purpose to have 
intercourse was not accomplished.— 
Ransom v. McDermott, 246 N.W. 266, 
215 Iowa 594. 

(3) $1,500 allowed a woman as¬ 
saulted by two other women, who bit 
and beat her and called her foul 
names.—^Brause v. Brause, 177 N.W. 
65, 190 Iowa 329. 
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(4) $505, reduced, where evidence 
showed a severe and reckless assault 
and battery by defendant against 
plaintiff, justifying an award of ex¬ 
emplary damages.—Sherwood v. 
Jackson, 14 P.(2d) 861, 126 CahApp. 
441. 

Compensatory and punitive awards 
not excessive 

(1) $5,300, where testimony was 

conflicting and pleadings permitted 
allowance of both general and ex¬ 
emplary damages.—^Perry v. Wash¬ 
ington Nat. Ins. Co., (Cal.App.) 59 
P.(2d) 158— Perry v. Washington 

Nat. Ins. Co., (Cal.App.) 68 P.(2d) 
701. 

(2) $5,063, reduced by the trial 
court to $3,000, for an injury to her 
arm and back when a woman was 
assaulted and beaten.—Turner v. 
Whittel, (CaLApp.) 38 P.(2d) 835. 

(3) $5,000 to a carpenter for a 
fractured skull, impaired eyesight, 
numbness in limbs, and loss of ef¬ 
ficiency, resulting from malicious 
assault.—Willis v. Perinoni, 276 P. 
359, 97 CaLApp. 764. 

(4) $5,000 for malicious battery 
on a woman twenty-three years of 
age, who had been in previous good 
health, occurring while she was 
pregnant, and causing permanent 
and progressive injury.—Labonte v. 
Davidson, 175 P. 588, 31 Idaho 644. 

(5) $4,500 as compensable and 
punitive damages for lascivious as¬ 
sault—^Patzwald v. Patrick, 248 N. 
W. 43, 188 Minn. 657. 

(6) $3,000, in an action for assault 
and battery by defendant’s em¬ 
ployees on plaintiff under the most 
humiliating circumstances, and 
where the evidence justified the 
awarding of punitive damages, so 
that the jury were authorized to ex¬ 
ercise a wide discretion.—Birming¬ 
ham Macaroni Co. v, Tadrick, 88 So. 
858, 205 Ala. 540. 

(7) $3,000 for shooting with a ri¬ 
fle, the bullet of which penetrated 
plaintiff’s side.—^Mercier v. Smith, 
115 A. 255, 121 Me. 580. 

(8) $3,000, reduced by remittitur 
to $2,000, for painful injuries inflict¬ 
ed in a deliberate assault by three 
defendants on plaintiff, where ex¬ 
emplary damages were permissible. 
—Taylor v. Williamson, 196 N.W. 
713, 197 Iowa 88. 

(9) $2,150 actual, and $430 puni¬ 
tive, damages to forty-four year old 
man shot through the lungs and 
arm, and authorizing the finding that 
the injuries would be permanent.— 
Daggs V, St Louis-San Francisco 
Ry. Co., (Mo.App.) 61 S.W.(2d) 164. 

(10) $2,000, where defendant made 
a wanton and reckless- assault on 
plaintiff, entitling her to exemplary 
damages, and inflicted painful and 
permanent injuries to plaintiff’s 
wrist and nervous system, making it 
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impossible for her to work more 
than thirty-eight of the one hundred 
weeks between the day of the as¬ 
sault and the time of the trial, and 
causing her a loss of $1,200 in earn¬ 
ings, and necessitating a prolonged 
rest, during which time she would 
suffer additional loss of earnings.— 
Malley v. Lane, 115 A. 674, 97 Conn, 
133. 

(11) $1,600 actual, and $2,500 pu¬ 
nitive, damages for an extremely 
severe and brutal assault.—Sturgis 
V. Kansas City Rys. Co., (Mo.App.) 
228 S.W. 861. 

(12) $1,250 exemplary, and $500 

actual, damages for a gunshot 
wound in the stomach, inflicted by 
husband’s paramour, causing disabil¬ 
ity for eight weeks.—^Evans v. Ball, 
(Tex.Civ.App.) 6 S.W.(2d) 180. 

(13) $1,000 compensatory, and 
$500 exemplary, damages for inju¬ 
ries consisting of bruises necessitat¬ 
ing the care of a physician for a 
week and causing headaches and 
blurred vision two months after¬ 
ward.—^Powell V. Meiers, 209 N.W. 
647, 54 N.D. 336. 

(14) $1,000 to a woman for as¬ 
sault and battery by a man, her em¬ 
ployer, in View of the humiliation 
and disgrace and conditions warrant¬ 
ing punitive damages.—Smith v. 
Salem. 185 N.W. 394, 150 Minn. 418. 

(15) $800 for personal injuries, 
requiring medical attendance at 
times for two weeks and preventing 
plaintiff from practicing his profes¬ 
sion as a dentist for some time, and 
leaving a permanent scar and caus¬ 
ing pain at times for six months 
after such injuries were sustained, 
where grounds for exemplary dam¬ 
ages appeared—^Kelly v. Sanderson, 
204 IU.App. 155. 

(16) $800 compensatory and puni¬ 
tive damages for an unusually se¬ 
vere, unprovoked, and malicious as¬ 
sault on a person incapacitated by 
physical defects by one in good 
health.—^Brann v. Leavitt, 103 A. 12, 
117 Me, 144. 

(17) $500 compensatory, and $1,000 
punitive, damages for assault and 
battery with a club.—^Hinson v. Mor¬ 
ris, (Mo.App.) 298 S.W. 254. 

(18) $500 actual, and $1,000 puni¬ 
tive, damages, where plaintiff was 
brutally assaulted without provoca¬ 
tion and suffered a blackened eye, 
bruised and swollen lips, and cuts 
and bruises about his face.—Buttier 
V. Wells, (Mo.App.) 241 S.W. 664. 

(19) $500 actual, and $700 exem¬ 
plary, damages, where plaintiff was 
assaulted, called vile names, and 
threatened with further violence, 
and as a result was confined to her 
bed for three days.—Thompson v. 
Portland Hotel Co., 239 S.W. 1090, 
290 Mo.App. 476. 

(20) $500 general, and $500 puni¬ 


tive, damages to a Chinese violently 
beaten by a narcotic inspector with¬ 
out cause, while searching such Chi¬ 
nese and his house without a war¬ 
rant on suspicion, so as to bruise 
the Chinese painfully and impair his 
health.—^Boyes v. Evans, (Cal.App.) 
58 P.(2d) 922. 

(21) $500 compensatory, and $500 
punitive, damages to one whose nose 
was broken and who lost a consider¬ 
able quantity of blood, had his face 
in a bandage for about a month, and 
two years after the assault still had 
severe pains in his head and a thick¬ 
ening of the tissue in the nose, which 
prevented him from breathing freely, 
a condition which would remain per¬ 
manent unless removed by an oper¬ 
ation.—Gieske v. Redemeyer, (Mo. 
App.) 224 S.W. 92. 

(22) $500 actual, and $500 punitive, 
damages, where defendant made an 
unprovoked assault on a woman in 
her home, struck her, and shoved her 
violently against the wall, as a re¬ 
sult of which there was evidence to 
show she had marks of bruises on 
her chest and shoulders several days 
thereafter, and was so unnerved that 
she was conflned to her bed for two 
weeks.—Campbell v. Crutcher, (Mo. 
App.) 224 S.W. 115. 

(23) $500 for an assault on plain¬ 
tiff, who received a gash under the 
eye, and whose lip was cut and face 
was scratched and bruised, where 
punitive damages were authorized.— 
Johnson v. Taylor, 57 S.W. (2d) 640, 
247 Ky. 472. 

(24) $500 for striking plaintiff two 
blows, which were not severe and 
caused only a slight injury, although 
there was provocation for the as¬ 
sault, where the evidence authorized 
the jury to award punitive damages. 
—Lambert v. Corbin, 239 S.W. 453, 
194 Ky. 373. 

(25) $400 actual, and $100 exem¬ 
plary, damages for injuries from an 
assault, causing great pain for 
weeks, wounds from which victim 
had not recovered three years after¬ 
ward, and permanent injury.—^Parker 
v. Mather, (Tex.Civ.App.) 69 S.W. 
(2d) 961. 

(26) $50 compensatory, and $300 
punitory, damages, where plaintiff 
was confined several days*, and not 
allowed release on bail, and subject¬ 
ed to third degree.—^Karney v. Boyd, 
203 N.W. 371, 186 Wis. 694. 

Awards held not excessive 

(1) $6,000 for probably permanent 
injuries caused by an assault, pro¬ 
ducing contusions, paralysis of fe¬ 
moral nerve, and numbness and par¬ 
tial paralysis of leg.—^Ward v. De 
Martini, 292 P. 192, 108 Cal.App. 745. 

(2) $5,143, where a shot through 
the chest resulted in permanent in¬ 
juries, precluding plaintiff from fol¬ 
lowing his former occupation as 
cowboy, and perhaps partially inca¬ 
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pacitating him for the remainder of 
his life.—Candelaria v. Gutierrez, 
230 P. 436, 30 N.M. 195. 

(3) $6,000 where plaintiff sustain¬ 
ed a permanently Injured and swol¬ 
len leg.—^Nolan v. Fisher Co., 19 P. 
(2d) 937, 172 Wash. 267. 

(4) $4,000 for an assault render¬ 
ing plaintiff unconscious, whereby 
he suffered a severe cut under the 
eye leaving a permanent scar, bruis¬ 
es, and other injuries.—^Mason v. 
Down Town Garage Co., 63 S.W. (2d) 
409, 227 Mo.App. 297. 

(6) $3,000 to a forty-three year old 
woman, for injuries confining her to 
bed and interfering with her change 
of life.—^Hays v McGuirt, (Ark.) 66 
S.W.(2d) 281. 

(6) $3,000 for injuries received in 
a fight, incapacitating a blacksmith 
from doing his work and causing 
pain and suffering.—^Farrell v. Kru¬ 
ger, 248 N.W. 720, 189 Minn. 165. 

(7) $3,000, where the evidence 
justified a finding for substantial 
damages.—Hunt v. Van, 202 P. 673, 
61 Mont 395. 

(8) $2,500 to plaintiff, shot in the 
thigh with a pistol ball, inflicting a 
flesh wound which confined him in a 
hospital for seventeen days.—^Wise 

V. Daniel, 190 N.W. 746, 221 Mich. 
229. 

(9) $2,500 for a strained back, 
causing uterine hemorrhages and 
premature birth.—Fleming v. Bur¬ 
rell, 135 A. 698, 5 N.J.Misc. 173. 

(10) $2,500 to a woman employed 
in a department store, who, as a re¬ 
sult of an assault and battery, be¬ 
came subject to fainting spells, who 
had been sick several months prior 
to trial, who had been treated by a 
physician because of the attack, and 
who at the time of trial was very 
nervous.—^King v. Winton, (Ind. 
App.) 1 N.E.(2d) 309. 

(11) $2,500 for the permanent loss 
of sight of one eye by a forty-three 
year old laborer.—Cero v. Oynesando, 
138 A. 45, 48 R.I. 316. 

(12) $2,250, in a switchman’s ac¬ 
tion for assault by the assistant 
yardmaster of defendant railroad, 
where the blow inflicted broke plain¬ 
tiff’s nose, caused it and his mouth 
to bleed, and his face and eyes to 
swell, compelled him to lay off work 
for some days, and caused headaches 
from which at the time of trial he 
had not been free, impaired his eye¬ 
sight, and impeded his breathing,— 
Flynn v. Burgess, (Mo.App.) 259 S. 

W. 147. 

(13) $2,200 for lacerated head, 
bruised face and chest, and fracture 
at the base of the br^n of one hun¬ 
dred twenty pound sixty-five year 
old man, knocked to the street by a 
forty-four year old man weighing 
one hundred eighty pounds.—^Pollard 
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V. Vandlvir, 26 S.W,(2a) 495, 233 
Ky. 563. 

(14) $2,160 for fracture of the 
cartilaginous portion of septum in 
the nose, which necessitated fre¬ 
quent treatment and which left the 
nose in a misshapen condition, and 
for temporary injuries to eyes, teeth, 
lips, and back of the head.—^Butler 

V. Whitman, (Minn.) 258 N.W. 165. 

(15) $1,900 for a gunshot wound 
entering plaintiff’s leg and for pain 
and suffering and confinement.— 
Nussbaum v. Caskey, 32 S.W.(2d) 18, 
235 Ky. 640. 

(16) $1,800 for an assault which 
totally destroyed the hearing in one 
ear, and impaired the hearing in the 
other.—^Edwards v. Druien, 32 S.W. 
(2d) 411, 235 Ky. 835. 

(17) $1,750 for an Indecent as¬ 
sault.—^Ziebarth v. Ziebarth, 203 N. 

W. 192, 52 N.D. 439. 

(18) $1,500 for an assault by a 
deputy sheriff, striking a woman 
with a black-jack, handcuffing her, 
and forcing her into a car, in making 
an arrest, and for bruises, pain and 
suffering, and humiliation.—Lorenz 
V. Hunt, 264 P. 336, 89 CaLApp. 6. 

(19) $1,500 for being struck over 
the head by an iron pipe by defend¬ 
ant’s servant, resulting in serious 
and permanent injuries.—Guy W. 
Smith & Sons v. Dawson, 266 S.W. 
926, 206 Ky. 107. 

(20) $1,500 for being knocked un¬ 
conscious, for injury on the nose 
necessitating surgical attention, and 
for loss of patronage on ice route.— 
Hays V. Barcellona, (La.App.) 142 
So. 164. 

(21) $1,500, where plaintiff was 
shoved against a showcase, was 
greatly affected nervously, suffered 
pain, and was rendered internally 
very sore.—Spillman v. Freymann, 
(Mo.App.) 246 S.W. 976. 

(22) $1,500 where a woman was 
assaulted and defendant had inter¬ 
course with her, although there was 
not actual rape, no sufficient resist¬ 
ance being shown,—^Bye v. Isaacson, 
173 N.W. 754, 42 N.D. 4X7, 6 A.L.R. 
1067. 

(23) $1,400 against a policeman 
for an assault while attempting to 
arrest plaintiff, where plaintiff’s evi¬ 
dence showed that he was struck on 
the head with some round or blunt 
instrument which rendered him un¬ 
conscious for nearly twenty-four 
hours, and resulted in the permanent 
impairment of one of his eyes, the 
loss of time from his work for near¬ 
ly four months, and a partial per¬ 
manent impairment of his earning 
power.—Rice v. Lavin, 251 S.W. 990. 
199 Ky. 790. 

(24) $1,250 for bodily injuries, in¬ 
cluding injuries to knee, spine, and 
shoulder.—^Dooley v. West American 


Commercial Ins. Co., 23 P.(2d) 766, 
133 Cal.App. 58. 

(25) $1,250 for an assault causing 
bruises existing at the trial fifteen 
months thereafter and disabling 
plaintiff from work for ten days.— 
Erickson v. Koch. 209 N.W. 624, 168 
Minn. 105. 

(26) $1,250, where injuries caused 
permanent shortening and stiffening 
of the thumb, and expense and loss 
of time aggregated $350.—Patterson 

V. Blatti, 157 N.W. 717, 133 Minn. 
23, L,R.A.1916E, 896, Ann.Cas.l918D 
63. 

(27) $1,237.50 for broken nose and 
other injuries.—Wilder v. Jones, 149 
A. 147, 129 Me. 479, 

(28) $1,200 for injuries from a 
beating resulting in plaintiff’s right 
leg being broken and his being con¬ 
fined to a hospital for about four¬ 
teen weeks.—^Duer v. Gagnon, 152 N. 

W. 880, 129 Minn. 517. 

(29) $1,200 for an injury from a 
bullet wound about one-half inch 
deep and four inches long on the 
side of the neck, a flesh wound in 
the leg, and a wound where a bullet 
entered under the collar bone and 
lodged under the shoulder blade, 
from which plaintiff suffered for 
eighteen months prior to the trial.— 
Potts V. Zolinger, 192 P. 1099, 79 Okl. 
262. 

(30) $1,180.70 general damages, 
$500 exemplary damages, and $319 
special damages for injuries from 
malicious assault, causing deafness 
in one ear.—Apostolos v. Chelemes, 
298 P. 399. 77 Dtah 587. 

(31) $1,000, where plaintiff suffer¬ 
ed no serious or permanent injuries, 
unless a piece bitten out of his ear 
was a noticeable disfigurement.— 
Klein v. Pasch, 190 N.W. 338, 153 
Minn. 291. 

(32) $1,000, where defendant as¬ 
saulted plaintiff by pointing a loaded 
gun at her while in a state of anger, 
and plaintiff was greatly shocked 
and made sick and a nervous wreck 
as a result of her experience.—^Imler 

I V. Yeager, (Mo.App.) 246 S.W. 200. 

(33) $1,000 for a broken nose and 
other injuries.—^Russell-Locke Su¬ 
per-Service V. Vaughn, (Okl.) 40 P. 
(2d) 1090. 

(34) $1,000 for actual damages 
from an assault on a busy street in 
the view of several persons, result¬ 
ing in injuries to plaintiff’s face, 
jaw, and teeth, and accompanied by 
the public charge that plaintiff, a 
truck driver for a baker, “thumbed” 
bread of his employer’s competitor. 
—Cantrell v. Claussen’s Bakery, 174 
S.E. 438, 172 S.C. 490, 

(36) $1,000, although there was no 
serious permanent injury, in the 
case of a brutal and unprovoked as¬ 
sault.—^Baker v. Ives, (Tex.Civ.App.) 
188 S.W. 950. 


(36) $900 to one assaulted without 
provocation, where he lost three 
teeth, the only natural teeth that he 
had.—^Pontenelle v. Waguespack, 90 
So. 662, 150 La. 316. 

(37) $820.10 for injuries to head 
and hand.—^Melton v. Allen, 278 S.W. 
1095, 212 Ky. 310. 

(38) $760 for gunshot wound on 
the abdomen.—^Louisville Ry. Co. v. 
Kramer, 11 S.W.(2d) 930, 226 Ky. 
739. 

(39) $760 to an old man who had 
offered no offense or resistance to 
defendant, but had begged for mercy, 
and who was severely beaten about 
the head and body with a lump of 
coal, requiring that his scalp be 
mended, and laying him up for some 
time.—Clark v. Bisso, 83 So. 216, 145 
La. 989. 

(40) $760, where plaintiff lost $240 
in wages, incurred medical expenses 
of $75, and endured pain and suf¬ 
fering and probable permanent inju¬ 
ries to his person.—^Teolis v. Mosca- 
telli, 119 A. 161, 44 RJ. 494. 

(41) $760 to tenant for malicious 
assault by landlord.—^Lyons v. 
Thomas, (S.D.) 258 N.W. 133. 

(42) $750 to plaintiff for an as¬ 
sault and battery, requiring her to 
leave work temporarily and causing 
nervousness and suffering.—^Lewis v. 
Lake. (R.L) 150 A. 612. 

(43) $760 for the immediate effect 
and nervous condition as a result of 
defendant’s pointing a pistol at 
plaintiff.—^Allen v. Hannaford, 244 P. 
700, 138 Wash. 423. 

(44) $750, where plaintiff suffered 
a broken hip, a broken eardrum, sev¬ 
eral bruises, and considerable pain, 
with loss of sleep and loss of time 
for two months.—Casady v. Ander¬ 
son, 165 P. 1067, 90 Wash. 296. 

(45) $700, where defendant pulled 
plaintiff from his horse, rendering 
him temporarily unconscious, in¬ 
flicting injuries on his nose and head 
which caused profuse bleeding and 
great pain, and where the assault 
caused plaintiff humiliation and was 
commented on in the papers.—Chap¬ 
man V. Lamp, 179 N.W. 50, 189 Iowa 
771. 

(46) $700, against a policeman for 
an assault by striking plaintiff on 
the head with a billy, leaving a scar 
and changing plaintiff’s tempera¬ 
ment so that he became irregular in 
his work, which disability might 
probably be permanent.—^Kouns v. 
Townsend, 176 S.W. 989, 165 Ky. 163. 

(47) $680 for severe injuries to 
the head from being struck with an 
iron bar, which caused substantial 
loss of hearing:—^Davis v. Camp, 270 
S.W. 810, 208 Ky. 394. 

(48) $579.26 to plaintiff violently 
thrown on sharp rocks.—^Littlefield 
V. Littlefield, 96 A 789, 114 Me. 494. 

(49) $500 to plaintiff assaulted 
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and arrested for the purpose of 
forcing payment of a civil damage 
claim.—^Kearley v. Cowan, 116 So. 
145, 217 Ala. 296. 

(50) $500 for injuries to a mar¬ 
ried woman knocked down and 
choked when she went to assist her 
husband in an affray in which he 
was not the aggressor.—^Martin v. 
Costa, (Cal.App.) 35 P.(2d) 362, 

(51) $500 for shooting in the arm 
with a rifle.—^Nesbit v. Gold, 126 
N.B. 34, 72 Ind.App. 435. 

(52) $500 for severe injuries and 
bruises about the face and body, in 
view of lost time, pain, and medical 
expenses.—^Ashby v. Nine, (Iowa) 
256 N.W. 679. 

(53) $500 for assault and battery, 
necessitating numerous visits of doc¬ 
tor and causing considerable suffer¬ 
ing.—^Bobich V. Dackow, 18 S.W. 
(2d) 280, 229 Ky. 830. 

(54) $500 for injuries to scrotum. 
—Stiles v. Lile, 262 S.W. 18, 203 Ky. 
225. 

(55) $500 for mental anguish, suf¬ 
ferings, humiliation, and shame.— 
Fontenelle v. Waguespack, 90 So. 
662, 150 La. 316. 

(56) $500 for two assaults, not¬ 
withstanding defendant’s wife must 
pay $100 also for having participat¬ 
ed in the last attack.—^Kaklegian v. 
Zakarian, 123 A, 900, 123 Me. 469. 

(57) $500 for Injuries affecting the 
eye, making the neck stiff and sore, 
and causing scars on the face.— 
Scott v. St. Louis-San Francisco Ry. 
Co., (Mo.Arp.) 52 S.W.(2d) 459. 

(58) $500 against each of two po¬ 
lice officers, illegally arresting a 
woman and handling her roughly.— 
Crosswhite v. Barnes, 124 S.E. 242, 
139 Va. 471, 40 A.L.R. 54. 

(59) $450 to eleven year old girl, 
struck a severe blow by a teacher on 
a tender part of the body over the 
left kidney.—Helen v. McLaughlin, 
(Vt.) 176 A. 297. 

(60) $450, in the case of an inde¬ 
cent assault on a female, a minor of 
about 16.—^Martin v. Jansen, 193 P. 
674, 113 Wash. 290, affirmed 198 P. 
393, 113 Wash. 290. 

(61) $376 for mental anguish al¬ 
though no physical injury was prov¬ 
ed.—Lancaster v. XTssery, (Tex.Civ. 
App.) 250 S.W. 457. 

(62) $350 for calling plaintiff 
names and spitting in the face.— 
Rust V. Schwiening, 124 N.E. 878, 72 
Ind.App. 497. 

(63) $300 to one assaulted without 
provocation, for his inability to mas¬ 
ticate his food for one month, be¬ 
cause of the absence of his teeth and 
the bruised condition of his mouth, 
such damage fl.owing naturally from 
the assault made on plaintiff by be¬ 


ing kicked in the mouth while he, 
already severely beaten about the 
face, was attempting to rise from 
the ground.—Fontenelle v. Wagues¬ 
pack, 90 So. 662, 150 La. 316. 

(64) $300, where defendant made 
an unprovoked assault on plaintiff, 
a deaf and dumb man, knocking him 
unconscious after he had previously 
knocked him against a stone wall, 
with the result that plaintiff needed 
medical care and was confined to the 
house, part of the time in bed, for 
two weeks.—^Ross v. Snell, (R.I.) 109 
A. 85. 

(65) $290.50 for an unjustifiable 
assault on plaintiff, a cripple break¬ 
ing his arm and unfitting him for 
labor for several weeks.—^Nadeau v. 
Shilinski, 99 A. 460, 115 Me. 563. 

(66) $250 to plaintiff, struck in 
the face by a cane.—^Tibbs v. Bright, 
10 Tenn.App. 89. 

(67) $100 for chastising an eight¬ 
een year old boy, causing injuries re¬ 
quiring eight weeks’ medical treat¬ 
ment.—^Miller, for Use of Miller, v. 
Trascher, (La.App.) 145 So. 27. 

(68) $50 for a violent assault with 
a pitchfork at a time when defend¬ 
ant admits he was angry.—^Laveck 
V. Bonnes, 185 N.W. 462, 192 Iowa 
736. 

Courts of review should be more 
reluctant than trial courts in inter¬ 
fering with verdicts on the ground 
that the same are excessive.—Clark 

V. Aldenhoven, 143 P. 267, 26 Colo. 
App. 501—5 C.J. p 711 note 76. 

38. Cal.—^Livesey v. Stock, 281 P. 
70, 208 Cal. 315—^Phelps v. Arnold, 
297 P. 31, 112 CaLApp. 618. 

Colo.—^Kohut V. Boguslavsky, 239 P. 
876, 78 Colo. 95. 

Ind.—^Pixley v. Catey, (App.) 1 N.E. 
(2d) 658—^Baltimore & O. R. Co. v. 
Applegate, 149 N.B. 651, 84 Ind. 
App. 192, rehearing denied 160 N. 
B. 794. 

Minn.—Bouderson v. Bouderson, 184 
N.W. 836, 150 Minn. 200. 

Pa.—Mitchell v. Randal, 137 A. 171, 
288 Pa. 618. 

W. Va.—Pendleton v. Norfolk & W. 
Ry. Co., 95 S.E. 941, 82 W.Va. 270. 

5 C.J. p 711 note 77, 

Coxnpensatory awards held excessive 

(1) $50,000 for loss of eye, frac¬ 
ture of left malar bone, injury to 
nose and hand, and shock to nervous 
system, by $25,000.—^Loeb v. Kim- 
merle, 9 P.(2d) 199, 215 Cal. 143. 

(2) $10,000 for an assault, causing 
cuts and bruises and confinement in 
hospital for six days, with expense 
of $55.—^De Phillips v. Neslin, 283 
P. 691, 155 Wash. 147. 

(3) $7,600.—O’Donnell v. Excelsior 
Amusement Co., 294 P. 737, 110 Cal. 
App. 685, rehearing denied 295 P. 86, 
110 Cal.App. 685. 
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(4) $2,000, where plaintiff did not 
suffer any severe or permanent inju¬ 
ries.—Norel v. Grochowski, 155 A. 
357, 51 R.I. 376. 

(5) $1,500 as actual damages for 
indecent assault, by $1,000.—^Ransom 
V. McDermott, (Iowa) 246 N.W. 266. 

(6) $815 as actual damages, where 
the testimony of plaintiff’s physician 
did not present a serious condition— 
some bruises and contusions, no 
bones broken, no fractures or dislo¬ 
cations, no permanent injuries-, but 
some mental suffering—^and plain¬ 
tiff’s own testimony as to amount of 
financial loss was vague and indefi¬ 
nite.—Seelye v. Harvey, 189 P. 311, 
46 Cal-App. 448. 

Punitive awards held excessive 

$1,000, in addition to $500 actual 
damages, for wanton assault and 
battery.—Wilson v. Hall, 244 P. 1002, 
34 Wyo. 465. 

Compensatory and punitive awards 
held excessive 

(1) $20,000 to a salesgirl, accused 
of theft, assaulted, and forced to 
sign a confession under threat of 
criminal prosecution, and where the 
physical injury is not severe, by 
$10,000.—S. H. Kress & Co. v. Cros¬ 
by, (Miss.) 98 So. 437, error dis¬ 
missed 44 S.Ct. 460, 265 U.S. 698, 6? 
L.Ed. 1199. 

(2) $6,600, as punitive and com 
pensatory damages, by $3,250, for 
malicious assault with intent to op¬ 
press, where plaintiff was struck 
with fist four times on the jaw and 
face, resulting in temporary loosen¬ 
ing of certain teeth, soreness, swell¬ 
ing of the jaw and larynx bleeding 
of the nose, and headache.—Baker 
V. Peck, (CaLApp.) 36 P.(2d) 404. 

(3) $5,000 actual damages and 
$10,000 exemplary damages for inju¬ 
ries sustained by plaintiff, the 
wife of a Russian priest, when eject¬ 
ed from parish house by defendants, 
where it did not appear that any 
permanent injuries were sustained 
by plaintiff.—^Kohut v. Boguslavsky, 
239 P. 876, 78 Colo. 95. 

Excessive awards 

(1) $12,000 for the wanton shoot¬ 
ing of unemployed plaintiff, who was 
not injured permanently, to the ex¬ 
tent of $9,000.—Spelina v. Sporry, 
279 IlLApp. 376. 

(2) $10,600 for injuries, necessitat¬ 
ing amputation for part of arm, in¬ 
flicted by use of excessive force 
when arresting plaintiff caught 
stealing defendant’s property, $7,000 
being adequate.—Hulls v. Williams, 
(Okl.) 29 P.(2d) 6$2. 

(3) $3,500 for the extraction, with¬ 
out plaintiff’s consent, of six teeth, 
all but one of which had certainly 
been crowned and the other probably 
so, and all of which were broken 
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f. Ludeanate Damages 

Awards of damages are not ordinarily held to be so 
inadequate as to warrant interference therewith. 

An award of damages in an assault or an assault 
and battery case will, ordinarily, not be held to be so 
inadequate as to warrant interference therewith, even 


though the facts may seem to the court to warrant a 
larger award»39 If, however, the verdict is manifest¬ 
ly insufficient to compensate plaintiff for the dam¬ 
age sustained, it will be held to be so inadequate 
as to justify such interference.-^o 


down and the nerves dead, so that 
they could not he filled and would 
have had to he extracted some time, 
hy $1,500.—^Throne v. Wandell, 186 
N.W. 146, 176 Wis. 97. 

(4) $3,250, where it appeared that 
defendant struck plaintiff in the eye, 
the sight of which was lost about 
two years thereafter because of the 
development of a cataract, and that 
plaintiff was fifty-seven years old, 
without regular occupation, and had 
spent part of his time in the county 
poorhouse, dying soon after the trial. 
—York V. York, 179 N.W. 212, 146 
Minn. 442. 

(5) $2,000 in favor of a musician 
whom defendant struck in the left 
eye, causing four slight cuts, which 
did not go through the skin, causing 
him to he confined to his bed for 
two or three days and his eye and 
jaw to swell, and causing him pain 
and nervous shock.—Guterson v. 
Jensen, 170 P. 352, 100 Wash. 113. 

(6) $1,990.08, for assault resulting 
in the fracture of two ribs, bruises, 
and cuts on the face, by all in excess 
of $1,000.—Kocar v. Whelan, 167 N. 
W. 775, 102 Neb. 503. 

(7) $1,500, where plaintiff was 
confined to bed for from four to 
seven days, lost considerable weight, 
and was still nervous at the time of 
trial, about eight months later, 
where there was no evidence of 
earning capacity and plaintiff’s own 
medical witnesses testified that nat¬ 
ural causes might produce nervous¬ 
ness.—^Pixley V. Catey, (Ind.App.) 1 
N.E.(2d) 658. 

(8) $1,000 for assault resulting in 
plaintiff's humiliation and three 
scratches on the face, by $500.— 
Rhoades v, Alexander, (Mo.App.) 57 
S.W.(2d) 736. 

(9) $1,000 for assault and battery 
and false imprisonment, where plain¬ 
tiff was detained a few hours on a 
charge of gambling.—^Baltimore & O. 
R. Co. V. Applegate, 149 N.E. 651, 
84 Ind.App. 192, rehearing denied 150 
N.E. 794. 

Reductions justified or proper 

(1) $33,333.33 punitive, and $750 
actual, damages for wounding by No. 

8 bird shot at a distance of over 
fifty yards was held, as to punitive 
damages, excessive as to all over 
$10,000.—Livesey v. Stock, 281 P. 70, 
208 Cal. 315. 

(2) $3,500, reduced to $750, where, 
on evidence indicating violent un¬ 
provoked assault, the trial court did 
not, abuse its discretion, notwith- 


standing less might have compensat¬ 
ed plaintiff.—^Phelps v. Arnold, 297 
P. 31, 112 CahApp. 518. 

(3) $1,000, reduced to $600 for 
false imprisonment and assault and 
battery, frightening plaintiff, hut not 
hurting her physically.—^Fisher v. 
Rumler, 214 N.W. 310, 239 Mich. 224. 

(4) $500, reduced to $200, even 
though exemplary damages might be 
awarded.—^McPetters v. Cardone, 131 
A. 385, 47 RI. 144. 

Passion or prejudice indicated 

(1) Where actual damages award¬ 
ed was $750, an award of $33,333.33 
as punitive damages indicates jury 
were influenced by passion or preju¬ 
dice.—Livesey v. Stock, 281 P. 70, 
208 Cal. 315. 

(2) A verdict of $4,000 for assault 
and battery was held so excessive, in 
view of the evidence, as to demon¬ 
strate that the jury gave it under 
the influence of passion and preju¬ 
dice.—^Bonderson v. Bonder son, 184 
N.W. 836, 150 Minn. 200. 

Pnnltive awards disproportionate 

(1) Where the actual damages 
found by the jury are substantial, an 
award of punitive damages for ten 
times such amount will not be sus¬ 
tained.—^Pendleton v. Norfolk & W. 
Ry. Co., 95 S.B. 941, 82 W.Va. 270. 

(2) $5,000 punitive damages for an 
assault and battery is excessive, 
where actual damages were $1,000.— 
Mitchell V. Randal, 137 A. 171, 288 
Pa. 518. 

39. La.—Quinn v. Banker, (App.) 
166 So. 908—^Holmes v. Warren, 
126 So. 259, 12 La.App. 399—Hunt¬ 
er V. Price, 8 La.App. 783—^De- 
rouen v. Fontenot, 8 La.App. 652— 
Moore v. Hebert, 5 La.App. 612. 
Miss.—^Woods V. Illinois Cent. R. 

Co., 118 So. 197, 151 Miss. 395. 

Or.—^Paget v. Cordes, 277 P. 101, 129 
Or. 224. 

5 C.J. p 712 note 79 

Award held sufficient or not Inade- 
fiuate 

(1) Five hundred dollars for an 
indecent assault on a girl under ten 
years.—^Moore v. Hebert, 5 La.App. 
612. 

(2) Three hundred dollars for 
small gash under the eye, leaving a 
slight scar.—^Hunter v. Price, 8 La. 
App. 783. 

(3) Three hundred dollars for an 
assault and false imprisonment by 
an officer, where the chief injury 
was to plaintiff’s feelings.—Paget v. 
Cordes, 277 P. 101, 129 Or. 224. 
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(4) Two hundred dollars, under 
evidence justifying mitigation of 
damages.—^Woods v. Illinois Cent. R. 
Co., 118 So. 197, 151 Miss. 395. 

(5) One hundred dollars for physi¬ 
cal harm, mental suffering, and hu¬ 
miliation, and one hundred dollars 
for injury to ear, received in fight.—' 
Derouen v. Fontenot, 8 La.App. 652. 

(6) Fifty dollars for a slight 
bruise on the chest.—^Holmes v. 
Warren, 126 So. 259, 12 La.App. 399. 

(7) Forty-eight dollars for two 
months' loss of work, and fifty dol¬ 
lars for physical pain and suffering, 
sustained by colored woman cook in 
a restaurant.—Quinn v. Banker, (La. 
App.) 166 So. 908. 

40. Iowa.—Stone v. Turner, 159 N. 

W. 989, 178 Iowa 561. 

Minn.—Wrabek v. Suchomel, 177 N. 

W. 764, 145 Minn. 468. 

5 C.J. p 712 note 80. 

Passion or prejudice indicated 

On uncontradicted evidence in an 
action for assault and battery, that 
plaintiff had numerous scratches 
on his head and face and bruises on 
his body, and that doctor told him 
he would not be able to do farm 
work for a week or ten days, a ver¬ 
dict of one dollar was so inadequate 
as to indicate the jury’s passion and 
prejudice, especially where plaintiff’s 
alleged disloyalty was persistently 
injected in the case as a justifica¬ 
tion.—^Wrabek v. Suchomel, 177 N.. 
W. 764, 145 Minn. 468. 

Inadequate awards 

(1) Two thousand five hundred dol¬ 
lars for shooting, increased to four 
thousand five hundred dollars.—Her¬ 
rington V. Magee, 131 So. 490, 15 La.. 
App. 183. 

(2) One thousand five hundred and 
eighty-three dollars and fifty cents 
awarded a minor for fractured skull, 
tendency toward epileptic fits, hu¬ 
miliation, suffering, and permanent 
and other injuries resulting from 
deliberate unprovoked assault was 
inadequate and raised to five thou¬ 
sand dollars.—Davis V. Randall, 135. 
So. 727, 17 La.App, 291. 

(3) Three hundred dollars for pain 
and suffering of the victim of an as¬ 
sault, whose rib was fractured and- 
kidney bruised, and who allegedly 
suffered lesser bruises and lacera¬ 
tions about the head and body, was. 
insufficient, and was increased to- 
five hundred dollars.—Guidry v. 
Breaux, (La.App.) 164 So. 666. 

(4) Where plaintiff, a man of* 
eighty years, by reason of assault 
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A. OPPENSES AND RESPONSIBILITY THEREPOR 


§ 57. Definitions 

a. Assault 

b. Battery 

a. Assault 

An assault is an unlawful attempt, coupled with a 
present ability, to commit a violent injury on the person 
of another. 

An ‘‘assault” may be defined as an unlawful at¬ 
tempt, coupled with the present ability, to commit a 
violent injury on the person of another.-^i It has 
also been defined as an attempt or offer, with force 
or violence, to do a corporal hurt to another, whether 


from malice or wantonness, under such circum¬ 
stances as denote, at the time, an intention to do it, 
coupled with a present ability to effectuate such in- 
tention.42 Some text-writers ignore the question of 
present ability entirely in their definitions of an as- 
sault,43 and it is also omitted from some statutes in 
which the offense is defined.^^ 

Statutory definitions. The criminal statutes of 
many of the states define an assault, with slightly 
varying phraseology, as an unlawful attempt, coupled 
with a present ability, to commit a violent injury on 
the person of another,45 and this means an attempt to 


and battery by defendant, had incur¬ 
red hospital expense in the sum of 
one hundred fifteen dollars, doc¬ 
tor’s bill in the sum of one hun¬ 
dred twenty-eight dollars, and drug 
bills in the sum of twenty-two dol¬ 
lars and forty cents, a verdict 
awarding him one hundred twenty- 
eight dollars for physician’s service 
and nine dollars and twenty-five 
cents for drugs was clearly inade¬ 
quate, the evidence showing that, as 
a result of his injuries, plaintift, who 
had been receiving seventy-five dol¬ 
lars a month as janitor, had become 
partially paralyzed, and permanently 
incapacitated for work,—^Rodriguez 
V. Severini, 215 P. 557, 61 Cal.App. 
645. 

(5) Sixty dollars, where defend¬ 
ants assaulted plaintiff and beat him 
into unconsciousness, causing a 
scalp wound which bled profusely 
and reopened about six months 
afterward, and he was in bed from 
the assault for twenty-seven days 
and under a doctor’s care for six 
months, and, although strong and 
healthy prior to the assault, was not 
subsequently in good health and 
could not work regularly or com¬ 
mand a man’s full pay, and had pains 
In his head quite often.—^Bruno v. 
Hickman, 182 N.W. 356, 174 Wis. 63. 

Coustmctlou of veordlct 
In an action for malicious shoot¬ 
ing, which destroyed plaintiff’s eye, 
it could not be said that verdict was 
really for defendant where three 
hundred dollars was awarded for the 
injury, which is more than nominal 
damages, although granting a new 
trial for inadequacy of damages was 
proper.—Stone v. Turner, 159 N.W. 
989, 178 Iowa 561. 

Verdict for less than one half ao- 
tnal pecuniary loss is inadequate.— 
De Freitas v. Nunes, 130 IlLApp. 195. 

41. Ill.—People V. Cieslak, 149 N.E. 
815, 319 Ill. 221. 

Okl.—^Harris v. State, 177 P. 122, 
123, 15 OkLCr. 369. 

6 C.J.S."—58 


S.C.—state V. Jones, 130 S.E. 747, 

133 S.C. 167. 

5 C.J. p 712 note 82 [a] (1). 

Other definitions 

(1) “An act which carries on the 
face of its attendant circumstances 
an offer or attempt with force or 
violence to do a corporal hurt to an- 
otlier, which involves an intent or 
purpose to inflict a corporal hurt to 
another.”—^People v. Doud, 193 N.W. 
884, 223 Mich. 120. 

(2) “An attempt, or effort with 
force and violence, to do corporal 
hurt to another, by striking at him 
in striking distance, with or without 
a weapon, though the party striking 
misses his aim.”—Commonwealth v. 
Remley, 77 S.W.(2d) 784, 257 Ky. 
209—5 C.J. p 712 note 82 [aj (4). 

(3) “An attempt, which, if con¬ 
summated, would result in a bat¬ 
tery.”—^Anderson v. Crawford, (C.C. 
A.Kan.) 265 F. 604, 507. 

(4) “An intentional attempt by 
violence to injure the person of an¬ 
other.”—Bailey V. State, 79 So. 639, 
640, 76 Fla. 230—State v. Martinez, 
230 P. 379, 384, 30 N.M. 178—State 
V. Agnew, 164 S.E. 578, 579, 202 N.C. 
755. 

(5) “An intentional attempt to 
strike, made within striking dis¬ 
tance, which fails of intended ef¬ 
fect either by preventative interfer¬ 
ence or by misadventure.”—Tates v. 
State, 113 So. 87, 22 Ala.App. 105. 

(6) “An offer or attempt by force 
or violence to do injury to another.” 
—State V. Hefner, 155 S.E. 879, 880. 
199 N.C. 778. 

(7) “An offer or attempt to do by 
force a corporal injury to another, 
as if one strike at another with his 

hands or stick, and miss him.”_U. 

S. v. Hand, (Pa.) 26 P.Cas.No.16.297, 

2 Wash.C.C. 435. 

(8) “An assault is an attempt or 
ofCer with unlawful force or violence 

to do a corporeal hurt to another.”_ 

State V. Staw, 116 A. 425, 97 N.J.Law 
349. 


(9) “Any attempt or offer with 
force or violence to do a corporeal 
hurt to another, whether from malice 
or wantonness, or with such other 
circumstances as denote at the time 
an intention, coupled with a present 
ability, of actual violence against 
his person.”—The Hardy Case, 17 
Gratt.(58 Va.) 592, 600. 

(10) “The act of defendant, with 
the intent, in offering to commit vio¬ 
lence, with the apparent though not 
the actual power, not necessarily 
within striking distance, but so near 
as to put a man of ordinary firmness 
not in actual but in well-founded ap¬ 
prehension of peril.”—People v. 
Tslas, 27 Cal. 630, 633. 

(11) Other definitions.—5 C.J. p 
712 note 82 [a], 

42. Ala.—^Naler v. State, 148 So. 880, 
25 Ala.App. 486. 

Del.—State v. Hamburg, 143 A. 47, 
4 W.W.Harr. 62—State v. Brewer, 
114 A. 604, 1 W.W.Harr. 363—State 
V. Greco, 104 A. 637, 7 Boyce 149— 
State V. Lichter, 102 A. 529, 530, 7 
Boyce 117—State v. Paxson, 99 A. 
46, 6 Boyce 249—State v. Sum¬ 
mers, 96 A. 195, 6 Boyce 13. 
Iowa.—State v. Roby, 188 N.W. 709, 
194 Iowa 1032—State v. Straub, 
180 N.W. 869, 190 Iowa 800. 

Miss.—Blankenship v. State, 9-5 So. 
81, 130 Miss. 725. 

Or.—State v. Olsen, 7 P.(2d) 792, 138 
Or. 666—State v. Linville, 273 P. 
338, 127 Or. 565—State v. Cancel- 
mo, 168 P. 721, 86 Or. 379. 

5 C.J. p 712 note 82. 

43. Clark V. State, 106 P. 803, 6 Okl. 
Cr. 100. 

44. N.M.—State v. Martinez, 230 P. 
379, 30 N.M. 178. 

Tex.—^Ratcliff v. State, 289 S.W. 1072, 
106 Tex.Cr. 37. 

5 C.J. p 714 note 84. 

45. Ariz.—^Brimhall v. State, 255 P. 
165, 31 Ariz. 522, 53 A.L.R. 231— 
Uren v. State, 232 P. 398, 27 Ariz. 
491. 
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§ 57 

commit a violent injury without the consent of the 
person assaulted.'*^ It is generally held that these 
statutes are merely declaratory of the common law.'*^ 
Where the statute in outlining the offense uses the 
word "assault,” but does not set forth the acts which 
shall constitute it, the significance which the word 
had at common law is the one which must be accord¬ 
ed it 

DistingiusJied from assault and battery. There 
is a clear and well defined legal distinction between 
an assault and an assault and battery. They are 
separate and distinct offenses under the law.^*^ 

Distinguished from affray. An assault is entirely 
distinct from an affray. The qualities that distin¬ 
guish an affray from an assault and battery, as 
discussed in the title Affray § 1 c (1), are that two 


6 C.J.S. 

or more persons must be engaged in the same combat 
and in a public place. 

b. Battery 

A battery Is the unlawful touching, striking, or beat¬ 
ing of the person of another. 

A battery may be defined as the unlawful striking 
or beating of the person of another.50 A battery, or, 
as it is sometimes called, an assault and battery, has 
also been defined as an unlawful touching of the 
person of another by the aggressor himself, or by 
any other substance put in motion by him.^i While 
a battery necessarily includes an assault,52 and is a 
consummated assault,53 an assault does not include 
a battery. 54 

Statutory definitions. The statutes of some of the 
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Cal.—^People v. Helbing, 61 Cal. 620 
—^People V, Simpson, (App.) 25 P. 
(2d) 1008—^People v. Hunter, 235 
P. 67. 71 CaLApp. 315. 

Ga.—Pennell v. State, 137 S.B. 762, 
164 Ga. 59—^Hunt v. State, (App.) 
174 S.E. 156. 

Ill.—^People V. Martishuis, 197 N.E. 
531, 361 Ill. 178. 

Nev.—State v. Huber, 148 P. 562, 38 
Nev. 253. 

S.D.—State v. Wiley, 216 N.W. 866, 
52 S.D. 110. 

5 C.J. p 714 note 85. 

Xn OMalLoma, an assault is defined 
by statute as any willful and unlaw¬ 
ful attempt or offer with force and 
violence to do a corporal hurt to an¬ 
other.—Clark V. State, 106 P. 803, 6 
Okl.Cr. 100—^Armstrong* v. State, 
(OkLCr.) 2 P.<2d) 100. 

In Texas, the penal code provides 
that the use of any dangerous weap¬ 
on, or the semblance thereof, in an 
angry or threatening manner, with 
intent to alarm another, and under 
circumstance reasonably calculated 
to effect that object, comes within 
the meaning of an assault—^Howard 
V. State. 82 S.W.(2d) 858, 116 Tex. 
Cr. 8. 

40. People V. Gordon. 11 P. 762, 70 
Cal. 467. 

Consent as a defense see Infra § 90. 

47. State V. Creighton, 67 A 592, 98 
Me. 424—5 C.J. p 714 note 87. 

48. Smith v. State, 78 N.W. 1059, 
58 Neb. 531. 

48. State v. Kunkel, (Mo.App.) 244 
S.W. 968—5 C..I. p 715 note 89. 

50. Moreland v. State, 188 S.W. 1, 2, 
125 Ark. 24. L.Pv.A.1917A 140. 
Other definitions 

(1) “The actual doing of any un¬ 
lawful hurt, however slight, to an¬ 
other."—State V. Staw, 116 A 425, 
97 N.J.Law 349. 

<2) “The successful accomplish¬ 
ment of an unlawful attack, coupled 
with a present ability to commit a 


violent injury upon the person of 
another.”—State v. Jones, 130 S.E. 
747, 751, 133 S.C. 167. 

(3) “The unlawful beating of an¬ 
other.”—^Hunt V. State. (Ga.App.) 174 
S.E. 156, 157—5 C.J. p 715 note 91 
[a] (1). 

(4) “The unlawful use of physical 
violence by one person toward an¬ 
other.”—State V. Hamburg, 143 A. 47, 
48, 4 W.W.Harr.CDel.) 62. 

(5) “The use of unlawful violence 
upon the person of another, with in¬ 
tent to Injure him.’*—^McKay v. 
State, 44 Tex. 43, 44. 

(6) Other definitions.—5 C.J. p 715 
note 91 [a]. 

«A criminal battery is committed 
whenever one person intentionally 
and wrongfully Inflicts personal in¬ 
jury upon another against his will, 
by violence.”—Scott v. State, 24 So. 
414, 415, 118 Ala. 115. 

51. Ky.—Commonwealth v. Remley, 
77 S.W, (2d) 784, 257 Ky. 209. 

Miss.—^Woodward v. State, 144 So. 
895, 164 Miss. 468. 

N.C.—State v. Hefner, 155 S.E. 879, 
199 N.C. 778. 

Va.—^Wood V, Commonwealth, 140 S. 
E. 114, 115, 149 Va. 401—Lynch v. 
Commonwealth, 109 S.B. 427, 131 
Va, 762. 

5 C.J. p 715 note 91. 

Similar definitions 

(1) “The intentional and unjusti¬ 
fied use of force upon the person of 
another, however slight, or intention¬ 
al doing of a wanton or grossly neg¬ 
ligent act causing personal injury to 
another.”—Commonwealth v. McCan, 
178 N.E. 633, 634, 277 Mass. 199, 78 
AL.R. 1208. 

(2) “The unpermitted and unlawful 
application of physical force to the 
person of another in a rude and inso¬ 
lent manner, or with the desire to do 
physical harm.”—State v. Straub, 180 
N.W. 869, 190 Iowa 800. 

“A battery may consist of forcible | 
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striking with hand, stick, or the 
like, and may include every touching 
or laying hold (however trifling) of 
another in an angry, revengeful, 
rude, insolent, or hostile manner.”— 
State V. Poster, 101 So. 255, 257, 156 
La. 891. 

52. U.S.—^Anderson v. Crawford, (C. 
C.A.Kan.) 265 P. 504. 

Ala.—^Pressley v. State, 88 So. 291, 
292, 18 Ala.App. 40. 

Cal.—People v. Heise. 20 P.(2d) 817, 
217 Cal, 671. 

N.C.—State v. Hefner, 155 S.B. 879, 
880, 199 N.C. 778. 

Okl.—Harris v. State, 177 P. 122, 16 
OkLCr. 369. 

Va.—^Wood V. Commonwealth, 140 S. 
E. 114, 149 Va. 401—^Hinkel v. Com¬ 
monwealth, 119 S.E. 53, 54, 137 Va. 
791—Lynch v. Commonwealth, 109 
S.E. 427, 131 Va. 762. 

5 C.J. p 715 note 92, 

53. Cal.—^People v. Heise, 20 P.(2d) 
317, 318, 2X7 Cal. 671. 

Del.—State v. Summers, 96 A 195, 
196, 6 Boyce 13. 

S.C.—State V. Jones, 130 S.B. 747, 
751, 133 S.C. 167. 

Statements of distinction 

(1) An assault is an offer to do by 
force a corporal injury to another, as 
if one strike at another with his 
hands or stick and, miss him; but 
if the other is hit, it is a battery.— 
U. S. V. Hand, (Pa.) 26 F.Cas.No.l5,- 
297, 2 Wash.C.C. 435, 437. 

(2) An “assault” is an unlawful 
attempt to do violence to the person 
of another, with the present means 
of carrying such attempt into effect, 
and, if it is carried into effect, it 
becomes a “battery.”—State v. Lich- 
ter, 102 A 629, 7 Boyce (Del.) 119. 

(3) When an assault culminates in 
a battery, the offense is an assault 
and battery.—^Harris v. State, 177 P. 
122, 15 OkLCr. 369. 

54. U.S.—^Anderson v. Crawford, (C. 
C.AKan.) 265 P. 504. 
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states contain definitions of battery, or assault and 
battery, generally the same in substance and effect 
as the common-law definition,^5 and it has been held 
that such a statutory definition is merely declaratory 
of the common law.56 in several of the states a 
battery consists of any willful and unlawful use of 
force or violence upon the person of another.®^ 

Siwfple assault and battery may be defined as an 
unlawful act of violent injury to another, unaccom¬ 
panied by any circumstances of aggravation.58 

§ 58. Common-Law Offenses 

At common law, an assault and an assault and bat¬ 
tery are indictable offenses. 

At common law a common assault is an offenses^ 
which is indictable,^® as also is an assault and bat- 
tery.®l 

In accordance with the well settled rule in fed¬ 
eral jurisprudence that there are no common-law of¬ 
fenses against the United States, assaults committed 
in territory under the exclusive jurisdiction of the 
United States are punishable only where a punish¬ 
ment is provided by the federal statutes.®^ 

§ 59. Grade and Degree 

At common law there are no degrees of the offense 
of assault, or of assault and battery, and the grade or 


§ 60 

degree, if any, of the offense depends on the statutes of 
the particular Jurisdiction. 

At common law an assault or an aggravated as¬ 
sault is ordinarily held to constitute merely a mis- 
demeanor.®^ The status of statutory assaults as 
felonies or misdemeanors depends, of course, on the 
specific statutes defining them.®^ While, it has been 
held that a battery is not an offense of a higher na¬ 
ture or degree than an assault, but is merely a name 
given to an assault after it has reached the person 
at whom it is aimed,®^ it has also been held that 
an assault and battery is an offense of a higher grade 
and of a more serious character than a mere as¬ 
sault.®® Unless it is so provided by statute,®*^ there 
are no degrees of the offense of assault, or of assault 
and battery,®® although, for the purpose of imposing 
sentence, the offense may, in some jurisdictions, be 
classified into degrees.®® 

§ 60. Elements of Assault 

An overt act with intent to do violence to another Is 
an essential element of an assault, a threat or mere 
preparation being insufficient. 

An assault may consist of any act tending to do 
corporal injury to another, accompanied with such 
circumstances as denote at the time an intention, 
coupled with the present ability, of using actual vio¬ 
lence against the person.*^® Accordingly, an overt 
act is an essential element of an assault,and mere 


N.C.—state v. Heffner, 155 S.E. 879, 
199 N.C. 778. 

Okl.—Harris v. State, 177 P. 122, 15 
Okl.Cr. 369. 

5 C.J. p 716 note 93. 

sa. Ga.—^Hunt v. State, (App.) 174 
S.E. 156. 

Mo.—State v. Webb, 182 S.W. 975, 
266 Mo. 672. 

5 C.J. p 716 note 94. 

56. Hunt V. People, 63 Ill.App. 111. 

57. Ariz.—^Uren v. State, 232 P. 398, 
27 Ariz. 491. 

Cal.—People v. Helbingr, 61 Cal. 620. 
Okl.—^Armstrong- v. State, (Cr.) 2 P. 
(2d) 100—Harris v. State, 177 P. 
122, 15 OkLCr. 369. 

Tex.—^Perez v. State, 22 S.W.(2d) 309, 
114 Tex.Cr. 473—Daifan v. State, 
(Cr.) 21 S.W.(2d) 301. 

5 C.J. p 716 note 96. 

68, S.C.—State V. Jones, 130 S.E. 

747, 751, 133 S.C. 167. 

Tex.—Ratcliff v. State, 289 S.W 
1072, 1074, 106 Tex.Cr. 37. 

‘‘Simple assault” 

Ordinary use of violence on anoth¬ 
er is "‘simple assault,” punishable 
by fine.—Ratcliff v. State, 289 S.W. 
1072, 106 Tex.Cr. 37. 

56. Bass V. State, 6 Baxt.(Tenn.) 
679. 

60. State V. Jones, 73 Me. 280—5 C. 
J. p 716 note 97. 


61. State V. McKain, 49 S.E. 20, 56 
W.Va. 128—5 C.J- p 716 note 98. 

62. U. S. V. Bamaby, (C.C.Mont) 51 
F. 20—5 C.J. p 716 note 99. 

63. State V. Clayton, 13 S.W. 819, 
100 Mo. 516, 18 Am.S.R. 565—5 C. 
J. p 716 note 1. 

64. Minn.—State v. Jankowitz, 221 
N.W. 533, 175 Minn. 409—State v. 
Bryant, 219 N.W. 877, 174 Minn. 
565. 

N.T,—People v. Wein, 187 N.T.S. 753, 
196 App.Div. 368—^People v. Zeig- 
ler, 260 N.Y.S. 230, 144 Misc. 803. 
Wash.—State v. Albutt, 169 P. 584, 99 
Wash. 263—State v. Reynolds, 162 
P. 358, 94 Wash. 270. 

6 C.J. p 716 note 2. 

65. Hardy v. Commonwealth, 17 
Gratt.(58 Va.) 692, 601. 

66. Harris v. State, 177 P. 122, 15 
OkLCr. 369—5 C.J. p 716 note 4. 

67. la New York “assault in the 
third degree” is committing an as¬ 
sault not amounting to an assault in 
the first or second degree.—^People 
V. Wein, 187 N.Y.S. 753, 196 App.Div. 
368 

Xa Texas the law making use of 
physical violence on another, with¬ 
out circumstances of aggravation, 
simple assault was not repealed by 
the passage of the Open Port Law of 
1925 (Pen.Code [1925] arts 1094- 
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1100), making it a felony to use 
physical violence or threats to in¬ 
terfere with any person engaged in 
loading, unloading, or transporting in 
commerce.—Ratcliff v. State, 289 S. 
W. 1072, 106 Tex.Cr. 37. 

68. Ky.—Cornelison v. Common¬ 

wealth, 2 S.W. 235, 84 Ky. 583, 8 
Ky.L. 793. 

Okl.—Brown v. State, 104 P. 78, 3 
Okl.Cr. 42. 

69. Is. South Carolina, while there is 
no statutory definition of assault and 
battery, common usage has divided 
the offense into three degrees: First, 
assault and battery with intent to 
kill; second, assault and battery of 
an aggravated nature; third, simple 
assault and battery. This division 
is intended more for the purpose of 
imposing sentence than of establish¬ 
ing distinct crimes or degrees of 
crime.—State v. Jones, 130 S.E. 747, 
133 S.C. 167. 

TO. Hays v. People, I Hill (N.Y.) 
361. 

Attempt or offer see infra § 61. 
Intent or malice see infra § 63. 

71. Ark.—Johnson v. State, 200 S. 

W. 982, 132 Ark. 128. 

Okl.—Crilley v. State, 181 P, 316, 15 
OkLCr. 44. 

Va.—^Merritt v. Commonwealth, (Va.) 
180 S.E. 395. 
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preparation'^2 qj- threat^S to commit an assault 
unaccompanied by physical effort to do so, does not 
amount to an assault. The turning point of the ques¬ 
tion of whether a given act does or does not consti¬ 
tute an assault is whether the overt act is merely 
in preparation for the assault, or a part of the per¬ 
petration of the assault.74 

Want of consent Under some circumstances want 
of resistance on the part of the person assaulted does 
not purge the assault of its criminality.^s 

§ 61. — Attempt or Offer 

There must be an offer or an attempt, which need 
not be persisted in or completed, in order to have an as¬ 
sault. 

In order to constitute an assault, there must be 
the commencement of an act, which, if not pre¬ 
vented, would produce a battery and there must 
be such an attempt or offer, although interrupted,77 
or the unequivocal appearance of an attempt,78 as 
will convey to the mind of the person assaulted a well 
grounded apprehension of personal injury,79 and 
within such distance that harm may follow it if the 


assailant is not hindered.^® If, however, an unequi¬ 
vocal purpose of violence is accompanied by any act 
which, if not stopped or diverted, will be followed 
by personal injury, the execution of the purpose is 
begun, and there has been a sufficient offer or at- 
tempt^i There need not be a direct attempt at vio¬ 
lence, however, but an indirect preparation toward 

it may be sufficient.^2 

It is not necessary that the attempt by the as¬ 
sailant be persisted in to the utmost, but it is suffi¬ 
cient that it was actually begun without reference 
to the reason which caused the assailant to desist,^^ 
and, likewise, it is not necessary that the attempt be 
actually executed. 

Attack on dwelling. Under some circumstances, 
an attack on a person's dwelling may be regarded 
as equivalent to an assault on his person.^^ 

An indiscriminate assault on several persons is an 
assault on each and all of them.^® 

Conditional offer of violence. Ordinarily a threat 
or menace, in order to constitute an assault, must be 
unconditional ;^7 and, if the threat is accompanied by 


Attempt to do violence 
There must be some evidence of an 
attempt to do violence to the per¬ 
son in order to constitute criminal 
assault—^Haupt v. Swenson, 101 N. 
W. 520, 125 Iowa 694. 

Proposal to have intercotirse 

(1) A proposal to have intercourse, 
even accompanied by permissive ca¬ 
resses, does not constitute an unlaw¬ 
ful assault—^Laxson v. State, 104 So. 
872, 21 Ala.App. 19—Taylor v. State, 
101 So. 160, 20 Ala.App. 161—^Burton 
V. State, 62 So. 395, 8 Ala,App. 295. 

(2) An importunity for sexual in¬ 
tercourse, however urg-ent, unaccom¬ 
panied by physical contact does not 
constitute an assault, but if accom¬ 
panied by physical caresses, unwel¬ 
comed and resisted, the crime of as¬ 
sault and battery is made out, al¬ 
though unaccompanied by such force 
as would authorize a conviction for 
an assault to rape.—^Laxson v. State, 
supra. 

72. Ark.—^Johnson v. State, 200 S.W. 
982, 132 Ark. 128. 

Ga.—^Pennell v. State, 137 S.E. 762, 
164 Ga. 59—^Bowden v. State, 109 S. 
E. 915, 27 Ga.App. 768. 

5 C.J. p 716 note 6. 

73. N.C.—State v. Williams, 120 S. 
E. 224, 186 N.C. 627. 

Okl.—Crilley v. State, 181 P. 316, 15 
Okl.Cr. 44. 

5 C.J. p 717 note $ 

Threat minus hostility 
Defendant who went to the wit¬ 
ness to secure his impounded stock, 
and who, in reply to the witness' 
threat to turn the stock over to offi¬ 


cers, stated that he would turn the 
witness over to an undertaker, was 
not guilty of assault, where at the 
time of making the remark defend¬ 
ant was going away from the wit¬ 
ness and the distance was not shown, 
nor was it claimed that he made any 
demonstration with a gun in his pos¬ 
session.—Clark V. State, 268 S.W. 
731, 99 Tex.Cr. 73. 

74. Johnson v. State, 200 S.W. 982, 
132 Ark. 128—^Anderson v. State, 90 
S.W, 846, 77 Ark. 37. 

75. Ross V. State, 93 P. 299, 94 P. 
217, 16 Wyo. 285. 

Consent as a defense see infra § 90. 

70. U.S.—^Anderson v. Crawford, (C. 

C.AKan.) 265 P. 504. 

Ala.—^Hulen v. State, 147 So. 450, 25 
Ala.App. 401. 

5 C.J. p 717 note 8. 

77. Godboult v. State, 142 S.E. 704, 
38 Ga.App. 137—5 C.J. p 717 note 7. 
An attempt to strike at one in a 

threatening or insulting manner, or 
under such other circumstances as 
denote at the time an intention of in¬ 
flicting actual violence against one's 
person, amounts to an assault.—The 
Hardy Case, 17 Gratt(58 Va.) 592. 
Immediate execution of attempt 
There must be an attempt to carry 
the intention into immediate execu¬ 
tion.—^Bailey v. State, 79 So. 639, 76 
Fla. 230. 

78. Nev.—State v. Huber, 148 P. 
562, 38 Nev. 253. 

Tex.—Perez v State, 22 S.W. (2d) 
309, 114 Tex.Cr. 473. 

Va.—Merritt v. Commonwealth, 180 
S.E. 395. 


78. State v. Daniel, 48 S.E. 544, 136 
N.C. 571, 103 Am.S.R. 970. 

9a People V. Lilley, 5 N.W. 982, 43 
Mich. 521—5 C.J. p 713 note 11. 

81. Rutherford v. State, 63 S.E. 570, 
5 Ga.App. 482—5 C.J. p 718 note 
12 . 

82. Hays v. People, 1 Hill (N.T.) 
351. 

83. Begley v. State, 21 S.W.(2d) 
172, 180 Ark. 267. 

84. Del.—State v. Jones, 47 A 1006, 
2 Pennew. 573. 

Ill.—People V. Martishuis, 197 N.B. 
531, 361 Ill. 178. 

Tex.—Gann v. State, (Cr.) 40 S.W. 
725. 

Execution unnecessary 
To constitute an attempt It is not 
necessary that the attempt be actu¬ 
ally executed on the person, the as¬ 
sault being committed if the attempt 
is actually made.—State v. Jones, 47 
A. 1006, 2 Pennew.(Del.) 573. 

85. State V. Freels, S Humphr. 
(Tenn.) 228—^Evans v. State, 1 
Humphr.(Tenn.) 394—5 C.J. p 719 
note 22. 

86. State v. Merritt, 61 N.C. 134. 

87. Miss.—Stroud v. State, 95 So. 
738, 131 Miss. 875. 

Va.—^Lynch v. Commonwealth, 109 
S.B. 427, 131 Va. 762. 

6 C.J. p 719 note 24. 

Challenges to fight 
It has been held that, if the act 
amounts to no more than a challenge 
to fight without the manifestation of 
a purpose to commit a battery, it is 
insufficient—Warren v. State, 33 
Tex. 517. 
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a condition that the actor has a right to impose, there 
is no assault but in the case of an assault with a 
deadly weapon, or where the conditional threat of 
injury is otherwise accompanied by an act calcu¬ 
lated to put the person assailed in fear, and the ac¬ 
tor has the present ability to inflict the threatened in¬ 
jury,S9 or when the condition is one which accused 
has no right to impose,^® the facts may constitute an 
assault notwithstanding an accompanying condition. 

Unlawfulness, Under some statutes, the attempt 
or offer need not be unlawful to constitute an as¬ 
sault,^ ^ but the element of unlawfulness is necessary 
to constitute assault under other statutes.^2 jf the 
acts complained of were justifiable, a conviction can¬ 
not be sustained.93 

§ 62. -Force or Violence 

To constitute an assault there generally must be 
actual, physical force or violence employed, or begun to 
be executed, but the nature of such force is immaterial. 

As assault usually implies force by the assailer and 
resistance by the assailed.^^ The terms 'Violence” 
and “force” are synonymous when used in relation 
to assault, and include any application of force, even 
though it entails no pain or bodily harm.^5 Tbe force 
or violence attempted or offered, however, must be 
physical therefore, mere words, however insulting 
or abusive, will not constitute an assault,^ 7 nor will 


mere words of solicitation or persuasion.^^ Where, 
however, the threat or menace is accompanied by 
an apparent attempt to commit a violent personal 
injury, the consummation of which is prevented ei¬ 
ther by the act of the person on whom the assault 
is threatened or by the interposition of a third person, 
the violence has commenced, and the assault is com- 
plete.^^ It is difficult, sometimes, to draw the line 
between violence begun to be executed and vio¬ 
lence menaced, and the facts of the particular case 
must govern.! 

Although force and violence are included in many 
definitions of assault, yet, where there is physical 
injury to another person, it is sufficient that the cause 
is set in motion by accused, or that the person is 
subjected to its operation by means of any act or 
control which accused exerts.^ Under such circum¬ 
stances, one is guilty of an assault who delivers to 
another a thing to be eaten, knowing that it contains 
a foreign substance and concealing the fact, if the 
other, in ignorance of the fact, eats it and is injured 
in health.3 

The kind of physical force employed is immateri¬ 
al.^ Any unlawful touching of the person of another 
is sufficient to constitute an assault,^ and an attempt 
to apply the least actual force to another, directly or 
indirectly, constitutes an assault,6 if made within 


-88. Johnson v. State, 19 Tex.App. 

545_«5 C.J. p 719 note 25. 

•89. State v. Mitchell, 116 N.W. 808, 
139 Iowa 455—5 C.J, p 719 notes 
26, 27. 

‘90. People V. McMakin, 8 Cal. 547 
—5 C.J. p 719 note 28. 

€oxLditioii agrainst personal rigriits 
Compelling a person to stop on 
the street by pointing a gun at him 
and threatening to shoot him if he 
comes any further is an assault.— 
People V. Morehouse, 6 N.Y.S. 763, 2 
Silv.Sup. 241. 

91. State V. Selby, 144 P. 657, 73 Or. 
378. 

92. Iowa.—State v. Wyatt, 41 N.W. 
31, 76 Iowa 328. 

Tex.—^Ponton v. State, 34 S.W. 950, 
35 Tex.Cr. 597. 

Wash.—State v. McFadden, 84 P. 401, 
42 Wash. 1. 

5 C.J. p 718 note 14. 

98. Commonwealth v. McKie, 1 Gray 
(Mass.) 61, 61 Am.D. 410—Com¬ 
monwealth V. Clark, 2 Mete. (Mass.) 
23. 

94. Begley v. State, 21 S.W.(2d) 
172, 180 Ark. 267. 

95. People v. James, (CaLApp.) 48 
P.(2d) 1011—5 C.J. p 720 note 30 
[a]. 

S6, Ind.—Cutler v. State, 59 Ind. 
300. 


Mich.—^People v. Doud, 193 N.W. 884, 
223 Mich. 120, 32 A.L..R. 1535. 

5 C.J. p 720 note 30. 

Beating with a strap.—State v. 
Henggeler, 278 S.W. 743, 312 Mo. 15. 
97. Laxson v. State, 104 So. 872, 
21 Ala.App. 19—5 C.J. 720 note 31. 

93. Mo.—State v. White, 52 Mo.App. 
285. 

N.C.—State v. Williams, 120 S.B. 224, 
186 N.C. 627. 

Tex.—^Kiersey v. State, (Cr.) 22 S.W. 
37. 

5 C.J. p 720 note 32. 

Asking a kiss is not an assault.— 
Kiersey v. State, (Tex.Cr.) 22 S.W. 
37. 

Permissive caresses 
A proposal to have intercourse, 
even accompanied by permissive ca¬ 
resses, does not constitute an unlaw¬ 
ful assault. If, however, the ad¬ 
vance or importunity is accompanied 
by physical caresses, unwelcome and 
resisted, the crime of assault and 
battery is made out.—^Laxson v. 
State, 104 So. 872, 21 Ala.App. 19. 

Verbal solici'bation of a woman for 
sexual intercourse is not an assault. 
—State V. White, 62 Mo.App. 285. 

99. Ga.—^Rutherford v. State, 63 S. 

E. 570, 5 Ga.App. 482. 

N.C.—State v. Williams, 120 S.E. 224, 
186 N.C. 627. 

1.. State V. Williams, supra. 
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8 . Mass.—Commonwealth v. Strat¬ 
ton, 114 Mass. 303, 19 Am.R. 350. 
N.T.—People v. Moore. 3 N.Y.S. 159, 
50 Hun 356. 

3. Commonwealth v. Stratton, 114 
Mass. 303, 19 Am.R. 350. 

4. Moreland v. State, 188 S.W. 1, 
125 Ark. 24, L.R.A.1917A 140. 

5. State V. Brewer, 114 A. 604, 1 W. 
W.Harr.(Del.) 363. 

Touching as battery see infra § 70. 

6. S.C.—State v. Wagstaif, 105 S.E. 
283, 115 S.C. 198. 

Tex.—Poldrach v. State, 216 S.W. 170, 
86 Tex.Cr. 272. 

Va.—Lynch v. Commonwealth, 109 S. 

E. 427, 131 Va. 762. 

6 C.J. p 720 note 33. 

Attacking a person 
Where accused, after being evicted 
from public entertainment and warn¬ 
ed to stay out, sought to return, and 
in so doing attacked one in charge, 
he was guilty of assault or affray.— 
Winder v. State, 78 So. 416, 16 Ala. 
App. 422. 

By means of explosion 
An attempt to commit a violent in¬ 
jury on the person of another by 
means of exploding a tin box of 
powder constitutes an assault with a 
deadly weapon.—^People v. Pape, 6 P. 
621, 68 Cal. 366. 

Overturning a bale of cotton in 
such an angry manner as to strike 
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such a distance as that harm might ensue if the party 
were not prevented^ 

The assault may consist, among other instances, 
in using gestures toward another under such cir¬ 
cumstances as to give him reasonable grounds to 
believe that defendant intends to apply actual force 
to his person aiming and shooting in the direction 
of another;^ taking indecent liberties with a fe¬ 
male driving so carelessly, wantonly, and reck¬ 
lessly as to endanger the lives of others on the high¬ 
way, whether with a team^^ or with an automo¬ 
bile attempting to ride a person down attempt- 

the prosecuting witness and throw 
him from the cotton is a simple as¬ 
sault.—^Bonner v. State, 12 So. 408, 

97 Ala. 47. 

Taking hold of a woman 
A man’s taking hold of a woman 
without her consent, and in such a 
way as to cause in her a sense of 
shame, or a disagreeable emotion of 
the mind, is sufficient to constitute 
an assault under Vernon Pen.Code 
Annot(1916) art 1009, and the slight¬ 
est degree of force would constitute 
a battery.—^Poldrach v. State, 216 S. 

W. 170, 86 Tex.Cr. 272. 

Vacoination of a person against his 
will, without legal authority to do so, 
would be an assault.—^In Matter of 
Walters, 32 N.Y.S. 322, 84 Hun 457. 

7- Del.—State v. Smith, 33 A. 441, 

9 Houst, 588. 

Mich—People v. Lilley, 5 N.W. 982, 

43 Mich, 521. 

8. Perez v. State, 22 S.’W'.(2d) 309, 

114 Tex.Cr. 473—5 C.J. p 721 note 
34. 

9. State V. Papp, 153 P. 279, 51 
Mont. 405—5 C.J. p 721 note 35. 

10. Ark.—Moreland v. State, 188 S. 

W. 1, 125 Ark. 24, D.II.A.1917A 140. 

Tex.—Poldrack v. State, 216 S.W. 170, 

86 Tex.Cr. 272. 

5 C.J. p 721 note 36. 

11. Commonwealth v. Dooley, 6 Pa. 

Dist. 3S1, 19 Pa.Co. 367. 

12. N.C.—State V. Cope, 167 S.E. 456, 

204 N.C. 28—State v. Sudderth, 114 
S.E. 828, 184 N.C. 753. 

Ohio.—State v. Fishwick, 10 Ohio N. 

P. 110. 

Driving on wrong side of road 
Driving an automobile on the 
wrong side of the road is malum pro¬ 
hibitum, and not malum in se, and 
affords no basis for a conviction of 
assault.—State v. Rawlings, 131 S.E. 

632, 191 N.C. 265. 

Illegal speed not controlling factor 
*‘The fact that the automobile was 
exceeding the speed limit prescribed 
by the Motor Vehicle Act is not the 
controlling factor, but is only a cir¬ 
cumstance to be considered in decid¬ 
ing whether or not the defendant was 
running his automobile at a rate of 


ing to run one's wagon into other's on the highway 
striking in anger the horse attached to a wagon in 
which another is sitting, or seizing such horse and 
turning him about compelling a person male or 
female to strip putting a poisonous or noxious 
substance in another's drink whereby he was injur¬ 
ed restraining a person from exercising a lawful 
right without personal injury;!^ compelling a person 
to change his course,or stopping and preventing 
a person, by means of threats, from passing along 
the public highway.^i As a rule the kind of weapon 
used to administer the force is immaterial 2 it may 
be a club or a stick,22 a pistol,24 or the fist.25 

unlawful imprisonment, and is also 
an assault.—State v. Brewer, 114 A. 
604, 1 W.W.Harr.(Del.) 363. 

20. State V. Coyle, 175 P. 971, 103 
Kan. 760. 

Driving cattle 

Where the evidence tended to show 
that defendant compelled a boy to as¬ 
sist him in driving cattle to defend¬ 
ant’s corral, such an invasion of the 
boy's freedom was an assault.—State 
V. Coyle, 175 P. 971, 103 Kan. 750. 

Show of violence 

“To constitute an assault, to make 
a person leave a place he had a right 
to be, or change his course, or com¬ 
pel him to turn back or change his 
route, which he had a right to go, 
it must be done with such a show of 
violence and conduct as will indi¬ 
cate ‘violence begun to be executed;’' 
and put a person in fear or cause a 
person to have a reasonable appre¬ 
hension that harm or injury would 
be done, if he did not change his 
course and desist from going the way 
he had a right to go.”—State v. Wil¬ 
liams, 120 S.E. 224, 227, 186 N.C. 627.. 

21. U. S. V. Ortega, (Pa.) 27 P.Cas. 
No. 15,971, 4 Wash.C.C. 531—6 C.J. 
p 721 note 44. 

22. State V. Schumann, 175 N.W. 75, 
187 Iowa 1212—5 C.J. p 721 note 45. 

Unknown weapon 

In a prosecution for aggravated as¬ 
sault by use of a heavy object, the 
nature of which was unknown, a con¬ 
viction of simple assault was held 
proper in the absence of proof that 
the object used was a deadly weapon.. 
—^Daffan v. State, (Tex.Cr.) 21 S.W^ 
(2d) 301. 

23. U. S. V. Richardson, (D.C.) 27 P. 
Cas.No.16,155, 5 Cranch C.C. 348. 

24. Coleman v. TJ. S., (C.C.A.Ky.) 
268 P. 468. 

25w Mo.—State v. Webb, 182 S.W. 
975, 266 Mo. 672. 

Wash.—State v. Olsen, 237 P. 602, 135. 

Wash. 240. 

6 C.J. p 721 note 47. 

Common assanlt 

“Common assault’’, may be shown 
by striking with the fist or a weapon. 


speed which, under the existing con¬ 
ditions, was obviously dangerous 
to pedestrians or others using the 
highway.”—State v. Schutte, 96 A. 
659, 88 N.J.Law 396, affirming 93 A, 
112, 87 N.J.Law 15. 

13. State V. Lewis, 55 A. 3, 4 Pen- 
new.CDel.) 332—5 C.J. p 721 note 
37. 

14w Del.—State v. Dyer, 58 A. 947, 
5 Pennew. 88. 

N.Y.—^People v. Lee, 1 WheeLCr. 364. 

15. State V. Davis, 19 S.C.L. 46. 

16. People V. Moore, 3 N.Y.S. 159, 
160, 50 Hun 356—6 C.J. p 721 note 

40. 

“Defendant urges that this was no 
assault, for the reason that there 
was no intention to hurt Snyder, and 
that he did not lay hands on him. 
It is plain, however, that the force 
which he applied to the horses and 
sleigh just as effectually touched the 
person of Snyder as if he had taken 
him by his ears or shoulders and 
turned him right about face. The 
horses and sleigh were the instru¬ 
ments with which he directed and 
augmented his personal and physical 
force against and upon the body of 
Snyder. Snyder did receive bodily 
harm. One receives bodily harm, in 
a legal sense, when another touches 
his person against his will with 
physical force intentionally hostile 
and aggressive, or projects such 
force against his person. Here, for 
the moment, Snyder was deprived by 
the defendant of his own control of 
his own person, and he was control¬ 
led, intimidated, and coerced by the 
hostile, aggressive, physical force of 
the defendant.”—^People v. Moore, 
supra. 

17. People V. Bingham, 107 N.Y.S. 
1011, 57 Misc. 66—5 C.J, p 721 note 

41. 

18. State V. Alderman, 110 S.E. 69, 
182 N.C. 917—5 aj. p 721 note 42. 

19. State V. Brewer, 114 A. 604, 1 W. 
W.Harr.(Del.) 363—5 C.J, p 721 
note 43. 

Any detention of the person of an* 
other, whether in a private house or 
on the .public streets, constitutes .an 
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Abandonment or neglect. Exposure of a person 
to the inclemency of the weather may be sufficient 
to support an indictment for assault.26 

§ 63. — Intent or Malice 

The intent to injure is an essential element of as¬ 
sault. 

Except in cases of an assault, or an assault and 
battery, committed by a person engaged in the inten¬ 
tional performance of an illegal, mischievous, reck¬ 
less, or wanton act,27 the intent to injure is an es¬ 
sential element of the offense.^S A bare intent to 
commit an assault, however, unaccompanied by a 
hostile demonstration, will not constitute an as- 
sault.29 Moreover, the mere belief of the party as¬ 
saulted will not supply the necessity of an act or in¬ 
tent on the part of the accused.^^ According to some 
authority, there can be no criminal assault without 
a present intention of using violence against the per¬ 
son of another, a mere intent to alarm being insuffi- 
cient,2i and under this view there must be a specific 
intent to commit a battery.32 According to otEer 


authority, an unlawful intent to frighten or alarm 
is sufficient intent to constitute an assault.33 

The intention must be to commit a present and 
not a future injury on a different occasion; the acts 
done must be in preparation for an immediate in¬ 
jury, 34 although, to constitute the offense, it need 
not appear that the intention was for the injury to 
follow immediately on the act.35 

Abandonment of intent If the intent is volun¬ 
tarily abandoned, or is prevented, while the distance 
between the parties is too great to commit an ac¬ 
tual assault, there can be no conviction as for an 
assault.36 However, after an assault has been made, 
it is no defense to the assailant that he voluntarily 
forbore to commit a battery, owing to the impor¬ 
tunities of the person assailed or another.37 

Imputation of intent. The necessary intent to do 
bodily harm to another may be imputed to accused 
where he acts in a reckless and wanton disregard 
for the safety of others.38 The intent to injure may 
also be inferred from the circumstances surrounding 


—State V. Burkhart, (Mo.App.) 34 S. 
W.(2d) 563. 

ae. Dickson v. state, 106 So. 619, 21 
Ala.App. 151, certiorari denied 106 
So. 620, 214 Ala. 117—5 C.J. p 721 
note 49. 

27. Del.—State v. Paxson, 99 A. 46, 
6 Boyce 249. 

Mo.—State v. Fine, 23 S.W.(2d) 7, 
324 Mo. 194. 

Va,—Davis v. Commonwealth, 143 S. 

B. 641, 150 Va. 611. 

5 C.J, p 721 note 54. 

2a Ala.—Hulen v. State, 147 So. 

450, 25 Ala.App. 401. 

Ga.—Godboult v. State, 142 S.E. 704, 
38 Ga.App. 137. 

Iowa.—State v. Schumann, 175 N.W. 
75, 187 Iowa 1212. 

Mich.—^People v. Doud, 193 N.W. 884, 
223 Mich. 120, 32 A.L.R. 1535. 

Mo.—State v, Kunkel, (App.) 244 S. 
W. 968. 

Mont.—State v. Kuum, 178 P. 288, 55 
Mont. 436. 

Neb.—^Egbert v. State, 205 N.W. 252, 
113 Neb. 790. 

N.T.—People v, Zeigler, 260 N.Y.S. 
230, 144 Misc. 803. 

Tex.—Johnson v. State, 43 Tex. 576 
—DafCan v. State, (Cr.) 21 S.W. 
(2d) 301—Clark v. State. 268 S,W. 
731, 99 Tex.Cr. 73—Riley v. State, 
243 S.W. 467, 92 Tex.Cr, 237—Hop- 
;Son V. State, 209 S.W. 410, 84 Tex. 
Cr. 619-*B[awkins v. State, 17 Tex. 
App. 593, 50 Am.R. 129. 

Va.—Davis v. Commonwealth, 143 S. 

E. 641, 150 Va. 611. 

5 C.J. p 722 notes 55, 57. 

Accident as a defense see infra § 
87. 


Aeveling' of grim 

No intent to kill can be inferred 
from the mere leveling of a gun at 
another; the fact that defendant did 
not shoot when he could have done 
so negatives the existence of such an 
intent.—Toler v. State, 108 So. 443, 
143 Miss. 96. 

Poor aim 

The fact that a party’s aim is not 
true does not change the intent, if it 
was the intent and purpose to in¬ 
jure.—State V. Schumann, 175 N.W. 
75, 187 Iowa 1212. 

Shooting into wheels of automobile 
While shooting into the wheels or 
body of an automobile by defendant 
might be reprehensible, the jury 
should not be allowed to convict of 
assault therefor, unless such shoot¬ 
ing was with intent to injure some or 
all of the occupants of the car, for 
the intent to injure the person of 
some other is an essential requisite 
of assault.—Riley v. State, 243 S.W. 
467, 92 Tex.Cr. 237. 

To aim a weapon at another is to 
point it intentionally.—Livingston v. 
State, 65 S.E. 812, 6 Ga.App. 806. 

2? V. Lemon, (Mo.App.) 263 S. 

W. 186. 

30. Barnes v. State, (Tex.Cr.) 72 S. 
W. 168—5 C.J. p 722 note 58. 

31. Ala.—Chapman v. State, 78 Ala, 
463, 56 Am.R. 42. 

Or.—State v. Godfrey, 20 P. 625, 17 
Or. 300, 11 Am.S.R. 830. 

32. State V. Carver, 35 A. 1030, 89 
Me. 74—5 C.J. p 722 note 62. 

33. Del.—State v. Paxson, 99 A 46, 
6 Boyce 249. 


Minn.—State v. Lehman, 155 N.W. 
399, 131 Minn. 427, Ann.Cas.l917D 
615. 

Tex.—Smith v. State, 26 S.W. (2d) 
1069, 114 Tex.Cr. 534—Salisbury v. 
State, 235 S.W. 901, 90 Tex.Cr. 438 
—Ivory V. State, 87 S.W. 699, 48 
Tex.Cr. 279—Catling v. State, (Cr.) 
72 S.W. 853—Smith v. State, (Cr.) 
67 S.W. 949. 

Va.—Burgess v. Commonwealth, 118 
S.E. 273, 136 Va. 697. 

5 C.J. p 722 note 56. 

Shooting at ofdcer 
It was proper to Instruct that. If 
the jury believed that accused, be¬ 
fore the officer was out of shooting 
distance, shot in such manner as 
would lead the officer to believe the 
pistol was being shot at him, and 
with intent to terrify him, they 
should find accused guilty of simple 
assault, notwithstanding accused had 
no intention to shoot him.—Burgess 
V. Commonwealth, 118 S.E. 273, 136 
Va. 697. 

34. Ala.—Johnson v. State, 35 Ala. 
363. 

Cal.—^People v. McMakin, 8 Cal. 547. 
N.C.—State v. Crow, 23 N.C. 375. 
Pa.—Commonwealth v. Eyre, 1 Serg. 
& R. 347. 

35, People V. Pape, 6 P, 621, 66 Cal. 
366. 

33. People V. Lilley, 5 N.W. 982, 43 
Mich. 521. 

37. Bishop. V. State, 12 S.E. 641, 86 
Ga. 329. 

38. Davis v. Commonwealth, 143 S. 
E. 641, 150 Va. 611. 
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the act39 The intent of one, however, cannot be 
imputed to another, unless such other person adopt¬ 
ed his intent and cooperated with him in bringing 
on the difficulty.^® 

Lawful attempt to alarm. There may also be an 
attempt to alarm which is not unlawful, for one may 
compel trespassers on his premises to leave them, 
and the means used to accomplish that purpose, if not 
intended to bring about injury, does not amount to 
an assault.4i Likewise, if a person, not an officer, 
in making an arrest for a misdemeanor, has no in¬ 
tention of shooting the person sought to be arrested, 
but fires a gun merely for the purpose of frighten¬ 
ing him into submission, his guilt on a charge of as¬ 
sault depends on the question whether in so doing 
he is criminally negligent.^^ 

Malice. It has been held that one may be convicted 
of assault without malice.'^^ 

Motive. Proof of motive is not indispensable to 
a conviction of an assault with intent to commit a 
specific crime.^4 

Specific intent. The intent with which an assault 
is made need not be a specific purpose to do a par¬ 
ticular injury,^® nor is an intent to do all of the con¬ 
sequences of the act necessary.^® 


Where the crime charged under a statute is as¬ 
sault with a specific intent, there can be a convic¬ 
tion only on a showing of both the assault and the 
intent specified, both being material elements of 
the crime.'^'^ 

I 54 . Present Ability to Execute Intent 

In the absence of a statute to the contrary, present 
ability to execute the Intent to commit a battery Is 
necessary to constitute an assault, although there Is 
diversity of authority on the question of whether ap¬ 
parent present ability is sufficient. 

Although in jurisdictions whose statutes with ref¬ 
erence to assault do not include the requirement of 
present ability there need not be such ability to injure* 
in order to sustain a conviction for assault,^^ to con¬ 
stitute an assault there must generally be a present- 
ability to carry the unlawful intention into effect 
but the courts are divided on the question whether 
an actual or apparent ability is required. 

Actual or apparent ability. According to the 
weight of authority an actual ability to commit a 
battery is not essential in simple criminal assault; 
an apparent ability is sufficient,S® that is, such ap¬ 
parent ability as to cause the person against whom^ 
it is directed reasonably to fear an injury unless he- 
retreats to a place of safety,and it is not essential*. 


39. Mich.—^People v. Doud, 193 N. 
W, 884, 223 Mich. 120, 32 A.L.R. 
1535. 

Or.—State v. Cancelmo, 168 P. 721, 86 
Or. 379. 

40. Pedro v. State, 88 S.W. 233, 
48 Tex.Cr. 406—5 C.J. P 723 note 
66 . 

41. Trimble v. State, 125 S.W. 40, 57 
Tex.Cr. 439—5 C.J. p 723 note 65. 

42. People V. Lathrop, 192 P. 722, 49 
CaLApp. 63. 

43 . Ky.—^Urban v. Common-wealth, 
245 S.W. 511, 196 Ky. 770. 

Mo.—State v. Fine, 23 S.W.(2d) 7, 
324 Mo. 194. 

44. Ala.—^Bailey v. State, 135 So. 
407, 24 Ala.App. 354. 

Wash.—State v. Harry John, 173 P. 

943, 103 Wash. 189. 

5 C.J. p 723 note 69. 

45. State v. Paxson, 99 A. 46, 6 
Boyce (Del.) 249. 

Accident as a defense see infra § 87. 

“WiUfully,” when used in a stat¬ 
ute defining assault, means with an 
evil intent or a bad purpose. It does 
not require a specific intent to inflict 
grievous bodily harm.—State v. 
Bowers. 228 N.W. 164, 178 Minn. 589 
— State V. Damuth, 160 N.W. 196, 135 
Minn. 76. 

46. State V. Damuth, supra. 

Injury of particular person 

In shooting with a pistol at an au¬ 
tomobile filled with people, one of 
whom was hit, defendant committed 


an assault with a dangerous weapon, 
although he did not have a specific 
intent to injure the particular per¬ 
son wounded.—State v. Cancelmo, 
168 P. 721, 86 Or. 379. 

47. People V. Chapman, 281 Ill.App. 
313. 

48. Ark.—Keefe v. State, 19 Ark, 
190. 

Mass.—Commonwealth v. White, 110 
Mass. 407. 

Okl.—Clark v. State, 106 P. 803, 6 
Okl,Cr, 100. 

S.D.—State v. Wiley, 216 N.W. 866, 
52 S.D. 110. 

49. Ala.—^Naler v. State, 148 So. 880, 
25 AIa.App. 486. 

Del.—State v. Brewer, 114 A. 604, 1 
W.W.Harr. 363—State v. Greco, 104 
A. 637, 7 Boyce 149—State v. Pax- 
son, 99 A, 46, 6 Boyce 249. 
Iowa.—State v. Roby, 188 N.W. 709, 
194 Iowa 1032—State v. Straub, 
180 N.W. 869, 190 Iowa 800. 

Miss.—^Blankenship v. State, 95 So. 
81, 130 Miss. 725. 

N.C.—State V, Williams, 120 S.E. 224, 
186 N.C. 627. 

Or.—State v. Olsen, 7 P.(2d) 792, 138 
Or. 666—State v. Linville, 273 P. 
338, 127 Or. 565—State v. Cancel¬ 
mo, 168 P. 721, 86 Or. 379. 

5 C.J. p 723 note 71. 

Assault with intent to disfigure 
To constitute assault with intent 
to disfigure, the means used must 
naturally have that effect—^Brown 
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V. state, 45 S.W.(2d) 586, 119 Tex.. 
Cr. 12. 

One holding a loaded rifle has the 
present ability to commit violent in¬ 
jury on the person of another who- 
may be within reach.—^Bryant v. 
State, 51 P. 879, 66 P. 596, 7 Wya. 
311. 

50. Del.—State v. Hamburg, 143 A. 
47, 4 W.W.Harr. 62—State v. Pax- 
son, 99 A. 46, 6 Boyce 249. 

Ga.—Godboult v. State, 142 S.E. 704, 
38 Ga.App. 37. 

Iowa.—State v. Straub, 180 N.W. 
869, 190 Iowa 800. 

N.C.—State v. Williams, 120 S.E. 224, 
186 N.C. 627. 

Or.—State v. Linville, 273 P. 338, 127- 
Or. 565. 

5 C.J. p 723 note 73. 

Apparent ability to enforce request 
Obscene language and a like re¬ 
quest addressed, on five occasions, by 
a twenty-three-year-old negro to a 
fifteen-year-old white girl, who was 
so frightened by his remarks and 
conduct that she fied and changed 
her course along the public streets, 
was sufficient to constitute an as¬ 
sault, in view of the parties* condi¬ 
tion and defendant's apparent ability 
to carry his request into effect.— 
State V. Williams, 120 S.E. 224, 186 
N.C. 627. 

51. State V. Paxson, 99 A. 46, 6 
Boyce (Del.) 249—5 C.J. p 724 note^ 
74. 
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that defendant should at any time be within strik¬ 
ing distance.52 If the assailant is advancing with 
intent to strike his adversary, and comes sufficiently 
near to induce a man of ordinary firmness to be¬ 
lieve, in view of all the circumstances, that the blow 
will reach him unless his assailant is stopped, the 
assault is complete.53 

In other jurisdictions an actual ability to inflict 
injuries is required,54 and in such cases a near ap¬ 
proach is not sufficient, but the assailant must be 
within actual striking distance.5 5 

Pursuing person. In some jurisdictions the pur¬ 
suit of a person with intent and apparent ability to 
inflict a battery on him constitutes an assault, al¬ 
though there was no actual present ability to do so 
but other courts hold the contrary.57 

§ 65. —- Knowledge of Person Assaulted 

The authorities are not in accord as to whether the 
person assauited must have knowledge thereof. 

According to some authority, under the view that 
an assault is any unlawful physical force which cre¬ 
ates a reasonable apprehension of immediate physical 
injury, the person against whom the assault is di¬ 
rected must have knowledge of the acts constituting 
it,55 although, according to other authority, an as¬ 
sault may be made on a person, even though he has 
no knowledge of the fact at the time,®^ Under a 
statute providing that any person who, in a secret 
manner, maliciously commits an assault and battery, 
with any deadly weapon, on another, by waylay¬ 


ing or otherwise, with intent to kill such other per¬ 
son, notwithstanding the person so assaulted may 
have been conscious of the presence of his adver¬ 
sary, shall be guilty of a felony, it is essential that 
the person assaulted not know of his adversary’s 
purpose, since in that event the assault would not 
have been committed in a secret manner.50 

§ 66. —• Putting in Fear 

Generally, the one assaulted need not be put In fear. 

To constitute an assault at common law there need 
be no actual fear created,®^ when physical force 
is actually put in motion,®^ and the motion is such 
as to create a well founded apprehension of physical 
injury.52 Further, although no fear is occasioned, 
an assault is consummated if an injury is actually 
inflicted,54 and conversely, the mere fact that the 
acts of one person excite fear on the part of another 
will not constitute an assault.®® 

§ 67. - Use of Weapons 

One pointing a loaded firearm at another Is guilty 
of an assault. However, there Is a conflict of authority 
as to whether the pointing of an unloaded firearm op¬ 
erates similarly. 

It is generally held that, if one person points a 
loaded firearm at another with a purpose to do the 
other an injury or put him in fear, he is guilty of 
an unlawful act amounting to an assault,®® even 
though as the assailant he is prevented from car¬ 
rying out his felonious purpose by the intervention 
of an act not of his own will,®^ such act being the 
overt act required.®® The taking of a firearm into 


I&easoxiable apprehension of imme¬ 
diate peril is sufficient to constitute 

an assault.—State v. Archer, 155 N. 

W. 1075, 22 S.D. 137. 

52. State V. Paxson, 99 A. 46, 6 
Boyce (Del.) 249—5 C.J. p 724 note 
75. 

53. Thomas v. State, 26 S.E. 748, 99 
Ga. 38—5 C.J. p 724 note 76. 

54. State V. Yturaspe, 125 P. 802, 22 
Idaho 360—5 C.J. p 724 note 77. 

55. Jones v. State, 116 S.W. 230, 89 
Ark. 213—Williams v. State, 113 S. 
W. 799, 88 Ark. 91—^Pratt v. State, 
4 S.W. 785, 49 Ark. 179—5 C.J. p 
724 note 78. 

66. Thomas v. State, 26 S.E. 748, 99 
Ga. 38—5 C.J. p 724 note 79. 

67. Williams v. State, 113 S.W. 799, 
88 Ark. 91—5 C.J. p 725 note 80. 

68. State V. Barry, 124 P. 775, 45 
Mont. 698, 41 L.R.A.(N.S.) 181—5 
C.J. p 726 note 90. 

59. People v. Tilley, 5 N.W. 982, 
43 Mich. 521—5 C.J. p 726 note 91. 

60. State v. Oxendine, 122 S.E. 568, 
187 N.C. 658. 


61. Cal.—People v. Wilson, 51 P. 
639, 119 Cal. 384. 

N.H.—State v. Gorham, 55 N.H. 152. 
5 C.J. p 726 note 92. 

62. State V. Gorham, supra. 

63. N.C.—State v. Williams, 120 S. 
E. 224, 186 N.C. 627. 

Va.—Burgess v. Commonwealth, 118 
S.E. 273, 136 Va. 697. 

5 C.J. p 726 note 94. 

64i State V. Gorham, 55 N.H. 152, 

65. Ball V. U. S., (Alaska) 147 P. 
32, 78 C.C.A. 126. 

66. Ark.—Johnson v. State, 200 S. 
W. 982, 132 Ark. 128. 

Ill.—People V. Martishuis, 197 N.E. 
531, 361 Ill. 178. 

Kan.—State v. Coyle. 175 P. 971, 103 
Kan. 750. 

Miss.—^Blankenship v. State, 95 So. 
81, 130 Miss. 725, 

Mont.—State v. Kuum, 178 P. 288, 55 
Mont 436. 

Neh.—Egbert v. State, 205 N.W. 252, 
113 Neb. 790. 

N.D.—State v. Gunderson, 173 N.W. 
791, 42 N.D. 498. 

67. People v. Martishuis, 197 N.E. 
531, 361 Ill. 178. 
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68. Blankenship v. State, 95 So. 81, 

130 Miss. 725—5 C.J. p 718 note 16. 
Pointingr of pistol 

(1) The overt act necessary to 
constitute an assault may be the 
pointing of a pistol in a condition, 
or apparently in a condition, for im¬ 
mediate use, where all the circum¬ 
stances attending such presentation 
must indicate to the person at whom 
it is pointed that his life is endan¬ 
gered or that it is the intention of 
the person pointing it to fire or do 
some physical hurt, and in such case 
the effect on the person assaulted 
and in the public place is the same 
as if the actual intent to fire existed 
in the mind of the assailant.—^Blan¬ 
kenship V. State, 95 So. 81, 130 Miss. 
725. 

(2) *‘To constitute an assault with 
a gun or pistol, it is necessary that 
the gun or pistol should be present¬ 
ed at the party charged to be assault¬ 
ed, within the distance to which the 
gun or pistol may do execution."— 
Tarver v. State, 43 Ala. 354, 356. 

Iioaded rifle 

i Driving one from a field at the 
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one’s hands, accompanied by some act to carry one’s 
intention into effect, or running the hand into one’s 
pocket as if to draw a weapon, may also amount 
to an assault.^9 However, one who carries his fire¬ 
arm in such a position as to negative his intention of 
using it, and whose conduct bears out such impres¬ 
sion, is not guilty of an assault, even though he ad¬ 
mitted he carried his gun to secure his rights.'^® The 
mere drawing of a firearm may, under circumstances 
indicating an intention to use it, be sufficient to con¬ 
stitute an assault,although the drawing of a pistol, 
without presenting or cocking it, under other cir¬ 
cumstances may not amount to an assault. 

Pointing unloaded or disabled firearms. In the 
adjudicated cases there is a sharp conflict of opin¬ 
ion as to whether the pointing of a firearm at an¬ 
other within shooting distance, in an angry and 
threatening manner, constitutes an assault, if there 
is no proof that, at the time of the alleged assault, 
the firearm was in fact loaded.In some jurisdic¬ 
tions, particularly where the statutes defining the 
offense require present ability, it is held that the 
pointing of an unloaded gun at another will not con¬ 
stitute an assault, although threats are made, these 
decisions being based on the theory, either that the 
facts disprove the existence of a present ability, 
or that they show the absence of intent to inflict a 
physical injury.74 In other jurisdictions, pointing 
an unloaded firearm at another in a threatening man¬ 
ner constitutes an assault, where the party at whom 
it is pointed does not know that it is not loaded, 
or has no reason to believe that it is not, and is, by 
the act of the menacing party, put in fear of bodily 

harm.'^S 

A similar conflict exists as to the effect of a be¬ 


lief by defendant that his weapon was loaded, where 
in fact it was not, it having been held that such be¬ 
lief will not render his act an assault but there 
is also authority to the contrary.77 

Convictions have been sustained in the case of as¬ 
saults with disabled firearms.^S 

In this connection, as discussed in the title Weap¬ 
ons § 17 [68 C.J. p 64 notes 24, 25], it may be noted 
that the pointing of unloaded firearms is a substan¬ 
tive statutory offense in some jurisdictions. 

§ 68. — Resulting Injury 

Actual contact is not necessary in order to constitute 
assault. 

To constitute an assault there need be no actual 
contact of the person,^^ and hence no bodily in¬ 
jury, provided such physical force is put in mo¬ 
tion as to create a well founded apprehension of 
physical injury.81 

The resulting battery is not a necessary constitu¬ 
ent element of the offense of assault.^2 

§ 69. Elements of Battery 

Questions concerning the elements of battery 
usually involve at least a touching, intent or malice, 
and resulting injury, which will be considered in 
the sections immediately following. 

I 70. —- Touching 

A touching of the person of the prosecutor, or some¬ 
thing Intimately associated with, or attached to, his 
person, for an unlawful purpose, is essential to the of¬ 
fense of battery. 

It is essential to the offense of battery or as¬ 
sault and battery that there be a touching of the 


point of a loaded rifle constitutes an 
assault.—State v. Fine, 23 S.W.(2d) 
7, 324 Mo. 194. 

6^, Blankenship v. State, 95 So. 81, 
130 Miss. 725—5 C.J. p 718 notes 
17, 18. 

70. Clark V. State, 268 S.W. 731, 99 
Tex.Cr. 73. 

71. Ala.—^Hulen v. State, 147 So. 450, 
25 Ala.App. 401. 

Miss.—^Blankenship v. State, 95 So. 

81, 130 Miss. 725. 

5 C.J. p 719 note 19. 

Intention to nse weapo-n 

“Mere preparation for an assault 
does not complete the offense, but 
any overt act in partial execution of 
the design to make an assault com¬ 
pletes the offense. The drawing of a 
deadly weapon if so intimately con¬ 
nected with its use that it cannot be 
said to be merely a preparation for 
the use, but is a part of the use it¬ 
self, [is] such an act [as] constitutes 


an assault when accompanied by evi¬ 
dence of an intention to immediately 
use the weapon.”—^Johnson v. State, 
200 S.W. 982, 132 Ark. 128. 

Showing cylinder 

Drawing a pistol from the bosom 
far enough to show the cylinder and 
part of the barrel, in the course of a 
verbal dispute, would be suflicient to 
constitute an “assault.”—Howard v. 
State, 32 S.W.(2d) 858, 116 Tex.Cr. 8. 

72. Lawson v. State, 30 Ala. 14—5 
C.J. p 719 note 20. 

73. State v. Shaffer, 207 P. 229, 120 
Wash. 345—6 C.J. p 725 note 81. 

74. People v. Sylva, 76 P. 814, 143 
Cal. 62—5 C.J. p 725 notes 82-84. 

75. N.Y.—^People v, Tremaine, 222 
N.Y.S. 432, 129 Misc. 650. 

S.D.—State v. Wiley, 216 N.W. 866, 

52 S.D, no. 

Wash.—State v. Shaffer, 207 P. 229, 
120 Wash. 345. 

5 C.J. p 725 note 85. | 
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76. People v. Lee Kong, 30 P. 800, 
95 Cal. 666, 29 Am.S.R. 165, 17 L. 
R.A. 626. 

77. State v. Mitchell, 116 N.W. 808, 
139 Iowa 455—5 C.J. p 726 note 87. 

7a Mullen v. State, 45 Ala. 43, 6 
Am.R. 691—5 C.J. p 726 note 88. 

79. Iowa.—State v. Schumann, 175 
N.W. 75, 187 Iowa 1212. 

W.Va.—State v. Hatfield, 37 S.E. 626, 
48 W.Va. 561. 

5 C.J. p 726 note 97. 

80. Iowa.—State v. Schumann, 175 
N.W. 75, 187 Iowa 1212. 

Wash.—State v. Reynolds, 162 P. 
358, 94 Wash. 270. 

5 C.J. p 726 note 98. 

81. State V. Paxson, 99 A. 46, 6 
Boyce (Del.) 249—5 C.J. p 726 
note 99. 

82. State V. Martinez, 230 P. 379, 30 
N.M. 178. 
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person of the^ prosecutor,S3 or of something so in- consist in the beating,S® striking,or whippingSS 
timate y associated with, or attached to, his person as of a person, striking him with a thrown missile,S3 
to e regarded as a part thereof.34 or pouring or throwing vitriol or other corrosive 

This touching, however, need not be in the form chemical upon him.S4 It may also take the form of 
of a blow but may consist of any sort of contact merely pushing or shoving him,S5 or detaining him,S6 
it may include every touching or laying hold, how- or snatching or wresting something from his pos- 

ever slight, of another or his clothes in an angry, session.S7 It may be a battery to strike a person with 

revengeful, rude, insolent, or hostile manner or an automobile,S8 or a horse and buggy,SS or to drive 

the direct or indirect application of forced? either a horse against him.i The contact may have been 

by the aggressor himself,38 or by some substance or with the clothes of the prosecutor^ or with some- 
agency placed in motion by him.89 Hence it may thing carried by him.3 It has even been held that 


83. U.S.—^Anderson v, Crawford, (C. 
C.A.Kan.) 265 F. 504. 

Va.—^Lynch v. Commonwealth, 109 S. 

E. 427, 131 Va. 762. 

5 C.J. p 726 note 1. 

Physical force 

To constitute a battery two ele¬ 
ments must concur; one an act of 
physical force on another, and the 
other an intent to injure such per¬ 
son.—McKay v. State, 44 Tex. 43. 

84. Anderson v. Crawford, (C.C.A. 
Kan.) 265 P. 507—5 C.J. p 726 
note 2, 

85. Or.—State v. McDaniel, 231 P. 
965, 115 Or. 187. 

Tex.—^Poldrack v. State, 216 S.W. 170, 
86 Tex.Cr. 272. 

Va.—^Lynch v. Commonwealth, 109 S. 

E. 427, 131 Va. 762. 

5 C.J. p 726 note 3. 

l^ayixLir of hands on a councilman, 
and displaying a revolver to compel 
him to leave the mayor's office where 
a council meeting was being held, 
constitute assault and battery.— 
State V. Seifert, 88 A. 947, 85 N.J. 
Law 104. 

ICiaying of hands on child of ten¬ 
der years by one without authority 
or control over such child is unlaw¬ 
ful, and constitutes an assault.— 
State V. Brewer, 114 A. 604, 1 W.W. 
Harr. (Del.) 363. 

Seizing, choking, or holding 
Defendant, who seized, choked, or 
held prosecuting witness, was guilty 
of assault and battery.—State v. 
Summers, 96 A. 195, 6 Boyce (Del.) 
13. 

86. Ga.—^Hunt v. State, (App.) 174 
S.E. 156. 

La.—State v. Poster, 101 So. 256, 166 
La. 891—State v. Robertson, 20 So. 
296, 48 La.Ann. 1071. 

N.J.—State V. Staw, 116 A. 425, 97 N. 
J.Law 349. 

Tex.—Poldrack v. State, 216 S.W. 

170, 86 Tex.Cr. 272. 

Va.—^Hinkel v. Commonwealth, 119 
S.E. 53, 137 Va. 791—Lynch v. 
Commonwealth, 109 S.E. 427, 131 
Va. 762. 

5 C.J. p 727 note 17. 

Placing hand o^n shoulder 
Where accused knocked at the door 
of prosecutrix and said, “Say, Mrs. 
M., I want to kiss a white woman; 


I want to see what it is like to kiss 
a white woman," and she replied, 
“No, sir," and he thereupon put his 
hand on her shoulder and said, “I 
didn’t mean to insult you," and left 
when she told him to get out, a con¬ 
viction for assault and battery was 
warranted.—^Lynch v. Common¬ 
wealth, 109 S.B. 427, 131 Va. 762. 
Seizing a woman 

(1) Seizing a woman without her 
consent, and in such a way as to 
cause in her a sense of. shame or a 
disagreeable emotion of the mind is 
sufficient to constitute an assault and 
battery.—Poldrack v. State, 216 S.W. 
170, 86 Tex.Cr. 272. 

(2) Evidence that accused took 
hold of prosecutrix with lascivious 
intent and against her will sustains a 
conviction for assault and battery.— 
Hunt V. State, (Ga.App.) 174 S.E. 156. 

87. Commonwealth v. Stratton, 114 
Mass. 303, 19 Am.R. 350—5 C.J. p 
726 note 4. 

88. Kirland v. State, 43 Ind. 146, 13 
Am.R. 386. 

88. Commonwealth v. Malone, 114 
Mass. 295—5 C.J. p 726 note 6. 

90. State V. Gooding, 146 S.E. 806, 
196 N.C. 710—5 C.J. p 727 note 7. 

91. La.—State v. Poster, 101 So. 
256, 156 La. 891. 

Me.—State v. Sanborn, 113 A. 64, 120 
Me. 170. 

92. Richardson v. State Board of 
Control of Institutions and Agen¬ 
cies, 121 A. 457, 98 N.J.Law 690, 
affirmed 123 A. 720, 99 N.J.Law 516 
—6 C.J. p 727 note 8. 

Punishment amounting to assault 
A parent may, for punishment and 
correction, inflict on his child mod¬ 
erate chastisement such as is rea¬ 
sonable under the circumstances, but 
going further is guilty of assault 
and battery.—^Richardson v. State 
Board of Control of Institutions and 
Agencies, 121 A. 457, 98 N.J.Law 690, 
affirmed 123 A. 720, 99 N.J.Law 516. 

93. State V. Robertson, 20 So. 296, 
48 La.Ann. 1067. 

94. People V. Day, 248 P. 250, 199 
Cal. 78—5 C.J. p 727 note 10. 
Under a statute penalizing assault 

with a caustic chemical, the crime 
is complete if any amount of acid, 

923 


however weak or harmless, is mali¬ 
ciously thrown on another with in¬ 
tent to injure him, while under a 
statute dealing with assault by 
means of force likely to produce 
great bodily harm, it is necessary for 
a conviction that the means used 
must have been likely to produce 
such harm.—People v. Day, 248 P. 
250, 199 Cal. 78. 

95. Lowry v. State, 69 S.E. 34, 8 
Ga.App. 379—5 C.J. p 727 note 11. 
9-6. Long V. Rogers, 17 Ala. 540—5 
C.J. p 727 note 12. 

97. Southerland v. Commonwealth, 
288 S.W. 1051, 217 Ky. 94—5 C.J. 
p 727 note 13. 

98. Ga.—Tift v. State, 88 S.E. 41, 17 
Ga.App. 663. 

Ind.—Singer v. State, 142 N.E. 864, 
194 Ind. 397—Bleiweiss v. State, 
119 N.E. 376, 188 Ind. 184. 

Miss.—^Woodward v. State, 144 So. 
895, 164 Miss. 468. 

Ohio.—State v. Pishwick, 10 Ohio St. 
N.P. 110. 

5 C.J. p 727 note 14. 

Driving into crowd of people 

One who deliberately drives his 
automobile at a rate less than the 
speed limit into a crowd of people 
standing in the street is guilty of 
assault and battery for running over 
some of them.—State v. Schutte, 96 
A. 659, 88 N.J.Law 396, affirming 93 
A. 112, 87 N,J.Law 15. 

Inadvertent injury 
One who drives his automobile In 
excess of the speed limit on a lonely 
road without pedestrians in sight is 
not guilty of assault and battery for 
running over a child who suddenly 
darts from concealment into danger. 
—State V. Schutte, 96 A. 659, 88 N.J. 
Law 396, affirming 93 A. 112, 87 N.J. 
Law 15. 

99. Commonwealth v. Roeder, 40 Pa. 
Co. 211—Commonwealth v. Dooley, 
19 Pa.Co. 367. 

1. State V. Lewis, 55 A. 8, 4 Pennew. 
(Del.) 332. 

2. U. S, V. Ortega, (Pa.) 27 F.Cas. 
No.15,971, 4 Wash.C.C. 531—5 C-J. p 
727 note 18. 

3. Respublica v. De Longchamps, 1 
Dali.(Pa.) Ill, 1 L.Ed. 59—6 C.J. 
p 727 note 19, 
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a battery may be committed by striking or seizing 
a horse which complainant is riding or driving,^ al¬ 
though there is authority of equal weight to the con- 
trary.5 

Actual injury to the person of the prosecutor is 
not necessary, as discussed in § 72 infra. 

Administering poison or drugs. Administering 
poison or any other harmful drug or substance to 
a person, with intent to inflict injury, amounts to 
assault and battery,® Accordingly, it has been held 
that selling drugs to be administered to another, even 
by way of a trick or joke, is a battery nor is it 
necessary that it should be a poisonous or deadly 
dose; it is sufEcient if it was an unusual dose likely 
to produce serious injury.® 

Manner. While a battery may be predicated on 
the fact that one touches another without his consent 


and against his will,® a mere touching is not a bat- 
teryi® unless the act is done in anger,!^ rudeness,^^ 
or lust,^® or is otherwise unlawful,and, under some 
statutes defining the offense, the touching must not 
only be unlawful, but it must be done in either a rude,, 
insolent, or angry manner. 

§ 71. - Intent or Malice 

Intent Is a necessary element of assault and battery,, 
although the Intent need not necessarily be to do the. 
specific injury. 

Neither premeditation or malice,i® nor motive, 
is an element of common-law assault and battery.. 
The intent to injure, however, is ordinarily an es¬ 
sential to the offense,!® although, where the battery is 
committed in the intentional performance of an un¬ 
lawful act,!® or where the act complained of is di¬ 
rectly perilous to human life,^® or where a statute 


4. N.T.—^People V. Moore, 3 N.T.S. 
159, 50 Hun 356. 

Pa.-—Commonwealtli v. Fleet, 8 
Phila. 614. 

5. Ind.—Kirland v. State, 43 Ind. 
146, 13 Am.R. 386. 

S.C.—State V. Edge, 32 S.C.L. 91. 

e. Rice V. State, 112 S.W. 299, 54 
Tex.Cr. 149, overruling Garnet v. 
State, 1 Tex.App. 605, 28 Am.R. 
425—5 C.J. p 727 note 22. 

7. State V. Monroe, 28 S.E. 547, 121 
N.C. 677, 61 Am.S.R. 686, 43 L.R.A. 
861—5 C.J. p 727 note 24. 

8. State V. Monroe, supra. 

9. State v. Roby, 74 A. 638, 83 Vt. 

121 . 

10. Wood V. Commonwealth, 140 S.E. 
114, 149 Va. 401—^Lynch v. Com¬ 
monwealth, 109 S.E. 427, 131 Va. 
762—5 C.J. p 728 note 27. 

Request not to disturb sick person 
Defendant, who merely took the 
arm of the prosecuting witness and 
asked her to walk around the hall 
so as not to disturb a sick person, 
was not guilty of assault and bat¬ 
tery.—^Armstrong v. State, (Okl.Cr.) 
2 P.(2d) 100. 

11. La.—State v. Poster, 101 So. 255, 
156 La. 891. 

Me.—State v. Sanborn, 113 A. 54, 120 
Me. 170. 

5 C.J. p 728 note 28. 

12. La.—State v. Poster, lOl So. 255, 
156 La. 891. 

Va.—Lynch v. Commonwealth, 109 S. 

E. 427, 131 Va. 762. 

5 C.J. p 728 note 29. 

To gain possession of mules 
Where defendant had no legal 
right to take certain mules from the 
prosecuting witness by force, and, to 
gain possession, laid hands on her in 
a rudo, rough mcuiner and thrust her 
aside, he was guilty of an assault.— 


Wilkerson v. State, 68 So. 475, 12 
Ala.App. 100. 

13. Ark.—^Moreland v. State, 188 S. 
W. 1, 125 Ark. 24, L.R.A.1917A 14. 

Va.—^Lynch v. Commonwealth, 109 S. 

E. 427, 131 Va. 762. 

5 C.J. p 728 note 30. 

Request for Mss 

Defendant is guilty of assault and 
battery where he grasped complain¬ 
ing witness’ wrist and asked her to 
kiss him.—^Moreland v. State, 188 S. 
W. 1, 125 Ark. 24, •L.R.A.1917A 14. 

14. Singer v. State, 142 N.E. 864, 194 
Ind. 397—5 C.J. p 728 note 31. 

15. Hays v. State, 77 Ind. 450—5 C. 
J. p 728 note 32. 

16. Ala.—^Moore v. State, 45 So. 656, 
154 Ala. 48. 

Ky.—^Urban v. Commonwealth, 245 S. 

W. 511, 196 Ky. 770. 

Porto Rico.—^People v. Marquez, 27 
Porto Rico 309. 

5 C.J. p 728 note 34. 

Punishment of child 
Under a statute providing that any 
person willfully inflicting unjustifi¬ 
able physical pain on a child is guil¬ 
ty of a misdemeanor, neither malice 
nor any other specific intent is nec¬ 
essary to constitute the offense.— 
People V. Curtiss, 300 P. 801, 116 
Cal.App. 771. 

Tinder a statute making it an of¬ 
fense to maliciously shoot another, 
malice is the gist of the offense.— 
Ippolito V. State, 174 N.E. 798, 37 
Ohio App. 571. 

17. State V. Flemming, 154 A. 721, 
108 N.J.Law 16. 

18. U.S.—Fish V. People of State of 
Michigan, (C.C.A.Mich.) 62 F.(2d) 
659. 

Ind.—Radley v. State, 150 N.E. 97, 
197 Ind. 200. 

Me.—State v. Sanborn, 113 A. 54,- i'20-' 
Me. 170. 
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I Mich.—^People v. Doud, 193 N.W. 884, 
223 Mich. 120, 32 A.L.R. 1535. 

Miss.—^Woodward v. State, 144 So.. 
895, 164 Miss. 468. 

Ohio.—Fishwick v. State of Ohio. 10^ 
Ohio N.P.(N.S.) 110. 

Or.—State v. Enloe, 31 P.(2d) 772.. 
Va.—^Wood V. Commonwealth, 140 S. 
E. 114, 149 Va. 401—Lynch v. Com¬ 
monwealth, 109 S.E. 427, 131 Va. 
762. 

5 C.J. p 728 note 36. 

Kiss 

Where defendant kissed prosecu¬ 
trix believing it to be agreeable to 
her, no offense was committed.— 
Greer v. State, (Tex.Cr.) 106 S.W. 
359. 

State of mind of accused 
An assault and battery is commit¬ 
ted by carrying into effect an unlaw¬ 
ful attempt to strike, hit, touch, or 
do any violence to another, however 
small, in a wanton, willful, angry, or 
Insulting manner, having an inten¬ 
tion and ability to do violence to 
such other, but the crime would not 
be committed if at the time of the 
doing of the act the doer’s mind 
were innocent; so it is incumbent on 
the state to prove defendant’s guilty 
intent coexistent with his overt act. 
—State v. Sanborn, 113 A. 54, 120 
Me. 170. 

TTuder a statute providing that 
malice shall be the gist of an act 
penalizing the shooting of another, 
no particular intent need be found to 
sustain a conviction.—Ippolito v. 
State, 174 N.E. 798, 37 Ohio App. 571. 

19. State v. Bowers, 228 N.W. 16*4, 
178 Minn. 859—5 C.J. p 728 note 37. 

20. King V. State, 11 S.W. (2d) 904, 
157 Tenn. 635. 

Specifio intent is unnecessary to 
constitute an assault and battery, 
where the act complained of is in¬ 
jury due to the driver’s operation of 
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names malice as the gist of a penalizing act,2i it 
is held that there need have been no specific intent 
directed toward the particular person injured. 

The same rule applies where defendant has wan¬ 
tonly done what, but for the wantonness, would be 
a legal act under such conditions as are dangerous 
to another, and cause personal violence to him .22 
The necessary intent may also be inferred, either 
from gross negligence23 or from violent conduct.24 
Mere negligence alone, however, is insufficient to 
impute such an intent, and, if negligence is relied 
on, there must be a reckless, willful, or wanton dis¬ 
regard of the rights of others.25 

Where the statute requires an intent to injure a 
person, a conviction cannot be sustained where the 
intent established is to injure an animal, although 
the result is an injury to a person.26 

Where a man unlawfully aims at one person, and 
hits another, he is guilty of assault and battery on 
the person hit27 

A mistake in the identity of the person assailed is 

immaterial.28 

§ 72. Resulting Injury 

There need not be an actual physical Injury to con¬ 
stitute assault and battery. 


§ 73 

Actual injury is not a necessary element of an 
unlawful battery,29 the least violation of the person 
being sufficient, as already discussed in § 70 infra. 

§ 73. Aggravated and Other Heinous As¬ 
saults 

Assaults are sometimes classified as aggravated as¬ 
saults, frequently by virtue of statutory provision, when 
they are of a serious or heinous nature. 

The term ''aggravated assault” apparently has no 
technical and definite common-law meaning.^® The 
term is one which is employed to describe an assault 
which has, in addition to the mere intent to com¬ 
mit it, another object which is also criminal,2i or to 
include all those species of assault which, for various 
reasons, have come to be regarded as more heinous 
than common assault,2 2 or which have been made 
the subject of special legislative provisions,23 as, 
for example, those determining the character of the 
assault by the nature of the weapon employed,2^ 
although, in this connection, it should be noted that 
an aggravated assault may be committed in many 
ways unaccompanied by the use of a deadly weap- 
on.25 

Generally, assault and battery of a high and ag¬ 
gravated nature is an unlawful act of violent injury 


an automobile while under the influ¬ 
ence of intoxicating liquors.—King v. 
State, 11 S.W.(2d) 904, 157 Tenn. 635. 

21. Ippolito V. State, 174 N.E. 798, 
37 Ohio App. 571. 

22. Del.—State v. Hamburg, 143 A. 
47, 4 W.W.Harr. 62. 

Pa.—Commonwealth v. Dooley, 19 
Pa.Co. 367. 

6 C.J. p 728 note 38. 

23. Woodward v. State, 144 So. 895, 
164 Miss. 468. 

Inference of intent 
One is guilty of assault and bat¬ 
tery where physical violence results 
from gross negligence, recklessness, 
or a wanton disregard of the conse¬ 
quences of his acts, even though 
there is no specific or particular in¬ 
tent to use violence or to do injury 
to anybody, the necessary intent be¬ 
ing inferred from proof of such 
facts.—State v. Paxson, 99 A, 46, 6 
Boyce (Del.) 249. 

In Ohio, where there are no com¬ 
mon law offenses and where criminal 
liability may be predicated only on 
statutory provision, mere negligence, 
recklessness, or wantonness alone 
cannot raise the implication of intent 
which is required to sustain a charge 
of assault and battery.—^Pishwick v. 
State of Ohio, 10 Ohio N.P.(N.S.) 110. 

24. Ind.—Radley v. State, 150 N.E. 
97, 197 Ind. 200. 


I Me.—State v. Sanborn, IIS A. 54, 120 
Me. 170. 

25, Woodward v. State, 144 So. 895, 
164 Miss. 468. 

Culpable negligence 
Under a statute denouncing inflic¬ 
tion of injury through ‘'culpable neg¬ 
ligence’* unTler circumstances which 
would constitute murder or man¬ 
slaughter if death had ensued, neg¬ 
ligence, to be deemed “culpable,” 
must be something more than ordi¬ 
nary, common-law, or actionable neg¬ 
ligence.—State V. Sawyers, (Mo.) 80 
S.W.(2d) 164. 

Lack of ordinary care 
Intent to injure may not be in¬ 
ferred from lack of ordinary care.— 
Radley v. State, 150 N.E. 97, 197 Ind. 
200—Luther v. State, 98 N.E. 640, 177 
Ind, 619, 

26, People v. Keefer, 18 Cal. 636. 

27, State v. Groves, 92 S.W. 631, 194 
Mo. 452—5 C.J. p 728 note 40. 

2i3b State v. Costa, 110 A. 875, 95 
Conn. 140—5 C.J. p 728 note 41. 

29. Lynch v. Commonwealth, 109 S. 
E. 427, 131 Va. 762—5 C.J. p 728 
note 42. 

30. U.S.—^In re Burns, (C.C.Ark.) 
113 F. 987. 

Mich.—^People v. Ochotski, 73 N.W. 

889, 115 Mich. 601. 

5 C.J. p 728 note 44. 

In Oklahoma, it has been held that 
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there is no such crime known to the 
laws of this state as aggravated as¬ 
sault.—^Merchant v. State, 157 P. 272, 
12 Okl.Cr. 360. 

31. Ariz.—Brimhall v. State, 255 P. 
165, 31 Ariz. 522, 53 A.L.R. 231. 

S.C.—State V. Jones, 130 S.E. 747, 133 
S.C. 167. 

5 C.J. p 729 note 45. 

32. State V. Jones, supra—5 C.J. p 
729 note 46. 

33 . Ariz.—^Brimhall v. State, 255 
P. 165, 31 Ariz. 522, 53 A.L.R. 231 
—^Uren v. State, 232 P. 398, 27 
Ariz. 491. 

Tex.—Daffan v. State, (Cr.) 21 S.W. 
(2d) 301—Wright v. State, 235 S. 
W. 886, 90 Tex.Cr. 435—Hopson v. 
State, 209 S.W. 410, 84 Tex.Cr. 619. 
Wis.—^Njecick v. State, 189 N.W. 147,. 

178 Wis. 94. 

5 C.J. p 729 note 47. 

34. In re Burns, (C.C.Ark.) 113 F. 
987. 

Dangerous or deadly weapons see in¬ 
fra § 77. 

35. Indemnity Ins. Co. of North 
America v. Scott, (Tex.Civ.App.) 
278 S.W. 347, affirmed (Com.App.) 
298 S.W. 414—5 C.J. p 729 note 49. 

Throwing refuse 

Throwing refuse of slaughterhouse 
in the face of an employee is an ag¬ 
gravated assault and battery-—^In¬ 
demnity Ins. Co. of North America 
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to the person of another, accompanied by circum¬ 
stances of aggravation.^® Under some statutes, it 
is a crime separate and distinct from that of assault 
and battery,37 the former being more serious, in that 
grievous bodily harm must be inflicted on a per¬ 
son, either with or without any weapon or instru¬ 
ment, to constitute the offense, while in a common 
assault and battery, the offense is made out if defend¬ 
ant is guilty of the least touching of the prosecu¬ 
tor in a rude, angry, or revengeful manner.®® In 
addition to the acts constituting aggravated assault 
set out in the succeeding sections, the resistance of 
lawful authority,®® or the unlawful beating or whip¬ 
ping of any person by two or more persons,^® may, 
under the statutes, constitute aggravated assault. 

From these considerations it is apparent that a 
common assault is included in every aggravated as- 
sault.41 

In order to support a conviction for an aggravated 
assault, there must be an act on which aggravation 
supervenes, and with which it is in some way con¬ 
nected,^® and there must ordinarily be an intent to 
injure by the means used,^® although under some 
statutes the gist of the offense is in the character 
of the weapon employed and not in the intent.*^^ 

While premeditation must be shown where it is 


made a statutory element of the offense,malice 
aforethought is not ordinarily an element of ag¬ 
gravated assault.^® A battery is not an essential ele¬ 
ment of the offense unless made so by statute.-^^ 
No motive ordinarily need be shown for committing 
the assault.'*® 

Intent to commit felony. Under a statute making 
an assault “with intent to commit a felony” an ag¬ 
gravated assault, it is sufficient if the intended felony 
is involved in the offender’s conduct in his relation 
toward some person or persons other than the one 
actually assaulted.'*® 

To extort confession. Where an assault by two 
or more persons on an accusation, or for the purpose 
of extorting a confession, is made an aggravated 
offense, to support such a charge, the accusation 
must be the moving cause.®® 

§ 74. -By Adult on Female or Child 

An assault by an adult male on a female or child, or 
by a female adult on a child, may, by statute, be made 
an aggravated assault. 

An assault may, by statute, be rendered aggravated 
when committed by an adult male on the person of 
a female or child, or by an adult female on the per¬ 
son of a child.®! Within such statute, an adult is 
one who has attained the full age of twenty-one 


V. Scott (Tex.Civ.App.) 278 S.W. 347. 
affirmed (Com.App.) 298 S.W. 414. 
se. State V. Jones, 130 S.E. 747, 133 
S.C. 167. 

37. Commonwealth v. Sacramanti, 3 
Pa.Dist. & Co. 325—Common¬ 
wealth V. Wein, 2 Pa.Dist. & Co. 
646. 

38. Ariz.—Brimhall v. State, 255 P. 
165, 31 Ariz. 522, 53 A.L.R. 231. 

Pa.—Commonwealth v. Wein, 2 Pa. 
Dist & Co. 646. 

39. State V. Jones, 130 S.E. 747, 133 
S.C. 167. 

4Xt. Underwood v. State, 25 Ala. 70. 

41. Commonwealth v. Sacramanti, 3 
Pa.Dist. & Co. 325—5 C.J. p 729 
note 50. 

42. State V. Jones, 130 S.E. 747, 133 
S.C. 167—5 C.J. p 730 note 51. 

43. Miss.—Toler v. State, 108 So. 
443, 143 Miss. 96. 

Tex.—Hopson v. State, 209 S.W. 410, 
84 Tex.Cr. 619. 

5 C.J. p 730 note 52. 

Distinction in degree 
To constitute an assault In first 
degree there must be a specific in¬ 
tent to kill a human being, while an 
assault in the second degree may 
arise if it is made with a weapon 
likely to produce bodily harm, no 
specific design being necessary.— 
State V. Albutt, 169 P. 584, 99 Wash. 
253. 


Intent to injure by means used 
Where one, after forming an intent 
to commit an assault with his fists, 
is so confused by a blow that he 
uses a knife without knowing what 
he is doing, he is not guilty of ag¬ 
gravated assault.—^Brewer v. State, 
(Tex.Cr.) 153 S.W. 622. 

44. Lindsey v. State, 43 So. 87, 53 
Fla. 56—5 C.J. p 730 note 53. 

45. Terr. v. Hancock, 35 P. 1060, 4 
Ariz. 154. 

4& Njecick v. State, 189 N.W. 147, 
178 Wis. 94—5 C.J. p 730 note 55. 

47. Knight v. State, 32 So. 110, 44 
Fla. 94—5 C.J. p 730 note 56. 

48. State v. Carmon, 59 S.E. 657, 
145 N.C. 481. 

49. State v. Jankowitz, 221 N.W. 
533, 175 Minn. 409. 

‘‘General malice or general unlaw¬ 
ful intent to commit harm is suffi¬ 
cient, without particular malice or 
intent against the person injured or 
assaulted. It must be the law that, 
if a man, in attempting to carry out 
an unlawful and malicious intent 
against another, injures a third per¬ 
son, he is guilty of what the law 
deems malice against the person in¬ 
jured, because the offender is doing 
an unlawful act, and has general 
malice, which extends to and perme¬ 
ates every individual contact. Mal¬ 
ice is here used in the common-law 

926 


sense, namely, a person is deemed 
malicious when he does an act in¬ 
tending to injure another, we con¬ 
strue the statute as meaning that 
the felony intended is not that which 
may necessarily be involved in the 
offender’s conduct toward the person 
assaulted, but that it is enough if 
such intended felony is involved in 
the offender’s conduct in relation to 
some other person or persons. This 
construction finds support in reason, 
principle, and policy.”—State v. 
Jankowitz, supra. 

50. Underwood v. State, 25 Ala. 70 
—5 C.J. p 733 note 10. 

51. Uren v. State, 232 P. 398, 27 
Ariz. 491—5 C.J. p 730 note 58. 

Choking woman to death 
Where defendant, for the purpose 
of freeing himself from deceased 
when she would not let him go until 
he had paid her for sexual privilege 
accorded, choked her to death with¬ 
out any purpose to kill, the offense 
would be aggravated assault.—^Lang 
V. State, 218 S.W. 764, 86 Tex.Cr. 644. 

No simple assault by adult male 
Under Pen.Code (1913) § 215 subd 
3, an adult male person is incapable 
of committing a simple assault or 
simple battery on the person of a fe¬ 
male, any assault or battery however 
slight being aggravated.—Uren v. 
State, 232 P. 398, 27 Ariz. 491. 
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years, 52 and the word ''child” must be taken in its 
ordinary sense, and not as synonymous with "mi- 

nor.”53 

Elements of offense. To constitute the offense 
under the first clause, there must be an assault^^ 
which may consist of violent and indecent liberties 
or familiarities55 with the person of a female^^ 
without her consent,57 and with intent to injure by 
the means used,58 although it has been held that 
proof of actual physical injury to the prosecutrix 
is not essentiaL58 

While, in the absence of a statute requiring the 
creation of a sense of shame, such sense or other 
disagreeable emotion of mind is not essential,5® in 
determining whether the assault was against the con¬ 
sent of the female, if the familiarity did not cre¬ 
ate a sense of shame and was not contrary to the 
will of the prosecutrix, the offense of aggravated 
assault was not committed.®^ 

The mere use of solicitations to have intercourse 
is insufficient to constitute this offense,®^ and the 
person committing the assault must be an adult 
male, 58 except when a female, in connection with 
an adult male, joins in an assault on another fe¬ 
male, in which case, as all present and participating 
in an assault are principals, the first female may be 
convicted of aggravated assault.®^ Where, how¬ 
ever, a woman was engaged in an assault on an¬ 


other woman, and a man, without solicitation, en¬ 
couragement, or preconcert with the first woman, 
joined in the assault, she was guilty of a simple as¬ 
sault only.55 

Racial or social differences. In Alabama, in a 
prosecution for assault on a woman, it has been de¬ 
clared that what would be a caress or a mere assault 
as between persons of the same or similar social 
standing becomes of much graver moment as between 
persons of a different social status and of different 
races.56 

§ 75 . -Indecent Assault 

The fact that an assault is Indecent may, under ap¬ 
propriate statutory provision, be a circumstance of ag¬ 
gravation. 

The taking by a man of indecent liberties with 
the person of a female, against her will, constitutes 
an assault and battery,57 or comes under the desig¬ 
nation of indecent assault, which, under some stat¬ 
utes, is singled out and made specifically punish¬ 
able as an aggravated assault.®8 Other statutes 
punish the taking of indecent and improper liber¬ 
ties with the person of a female child under a speci¬ 
fied age,58 or with a child, either male or female,7® 
or with any female not a public prostitute.7i It 
would seem, however, that there is no specific com¬ 
mon-law offense of indecent assault.72 

Elements of offense. The offense of indecent as- 


52. Ariz.—state v. Henderson, 272 
P. 97, 34 Ariz, 430. 

Tex.—Ellers v. State, (Tex.Cr.) 55 S. 
W. 813. 

5 C.J. p 730 note 59. 

53. Wilman v. State, 141 S.W. 110, 
63 Tex.Cr. 623—5 C.J. p 730 note 
60. 

54. Blackburn v. State, 39 Tex- 153. 

55. Hawaii.—Terr. v. Bansuelo, 30 
Hawaii 832. 

Tex.—Price v. State, 236 S.W. 722, 90 
Tex.Cr. 538. 

5 C.J. p 730 note 62. 

56. Hopson v. State, 209 S.W. 410, 
84 Tox.Cr. 619—5 C.J. p 730 note 

63. 

Pemale not adnlt immaterial 

In a prosecution for aggravated 
assault on a female, the fact that 
the female was not an adult is imma¬ 
terial.—Hopson V. State, 209 S.W. 
410, 84 Tex.Cr. 619. 

IflCistaMng female for a male 

In a prosecution for aggravated as¬ 
sault, the sole ground of aggravation 
charged being that injured party was 
a female, accused should be afforded 
the benefit of the law as applied in 
criminal cases of an honest mistake 
of fact, if the prosecuting witness 
was wearing the apparel of a man 
and presented the appearance of one, 


and accused was misled into the be¬ 
lief that she was a man, without 
fault or want of care on his part, 
since such mistake would have mit¬ 
igated the offense, under Vernon Pen. 
Code Annot.(1916) art 47.—Vyoral v. 
State, 224 S.W. 889, 88 Tex.Cr. 34. 

57. Sample v. State, 108 S.W. 685, 
52 Tex.Cr. 505—5 C.J. p 730 note 64. 

68. Hopson V. State, 209 S.W. 410, 
84 Tex.Cr. 619—5 C.J. p 730 note 
66 . 

56. Hopson v. State, supra, 
eo. Hopson V. State, supra. 

01. Price V. State, 236 S.W. 722, 90 
Tex.Cr. 538—5 C.J. p 730 notes 63, 
65. 

62. Lold V. State, 116 S.W. 807, 55 
Tex.Cr. 403, 

63, XJren v. State, 232 P. 898, 27 
Ariz. 491—5 C.J. p 731 note 68. 

Xn Texas 

(1) Where the fact that defendant 
is an adult male and the prosecutrix 
is a female is the ground of aggra¬ 
vation, unless the evidence contro¬ 
verts the issue, the court may as¬ 
sume that defendant is an adult male 
person.—^Hopson v. State, 209 S.W. 

I 410, 84 Tex.Cr. 619. 

1 (2) A male person under twenty- 
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one can be convicted of aggravated 

assault under any subdivision of Pen. 

Code art 1023, except subdivision 5.— 

Hand v. Slate, 227 S.W. 194, 88 Tex. 

Cr. 422. 

64. Kemp v. State, 8 S.W. 804, 25 
Tex.App. 589—Dunman v. State, 1 
Tex.App. 593. 

65. Kemp v. State, 8 SW. 804, 25 
Tex.App. 5 89. 

6a Richardson v. State, 123 So. 283, 
23 Ala.App. 260. 

67. Sanders v. State, (Tex.Cr.) 75 
S.W. (2d) 116—Hand v. State, 227 
S.W. 194, 88 Tex.Cr. 422—5 C.J. 
p 731 note 79. 

68. State v. Glaum, 190 N.W. 71, 153 
Minn. 219—5 C.J. p 731 notes 80, 
81. 

66. Sanders v. State, (Tex.Cr.) 75 S. 
W.(2d) 116—5 C.J. p 732 note 82. 

70. Ill.—^People V. Rogers, 154 N.E. 
909, 324 Ill. 224—^People v. Schlad- 
weiler, 146 N.E. 525, 315 Ill. 553. 

Tex.—Holmes v. State, 269 S.W. 96, 
99 Tex.Cr. 298—^Holmes v. State, 
269 S.W. 95, 99 Tex.Cr. 270. 

5 C.J. p 732 note 83. 

71. State V. Glaum, 190 N.W. 71, 153 
Minn. 219. 

72. State V. Comeaux, 60 So. 620, 
131 La. 930—5 C.J. p 732 note 84. 
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sault as defined by statute may be committed without 
carnal knowledge.The liberties taken must be 
such as the common sense of society would regard 
as indecent and improper but it is not necessary 
that they be taken with the private parts of the per¬ 
son assaulted.75 While indecent familiarity against 
the will of prosecutrix may constitute the crime,76 
a mere familiarity as distinguished from an indecent 
and improper liberty will not constitute the offense.77 

The act constituting the assault need not be in 
itself indecent in its nature, but may be rendered 
so by the words and circumstances accompanying the 

transaction.78 

Under the statute it may be essential that the as¬ 
sault, in order to be regarded as aggravated, must 
cause bodily pain, a sense of shame, constraint, or 
other disagreeable emotion of the mind.7& An in¬ 
decent assault may, it seems, be committed even on 
an unchaste woman, if she has not invited the at¬ 
tempt by her conversation or conduct^o 

§ 76. — Cutting, Stabbing, Shooting, or 
Wounding 

a. Cutting or stabbing 

b. Shooting 

c. Wounding 


a. Cutting or Stabbing 

The cutting or stabbing of another Is sometimes 
made an aggravated assault. 

Malicious stabbing is a specific statutory offense in 
some jurisdictions.81 Where the offense of cutting 
or stabbing is made an aggravated assault, there must 
exist an intent to cut or stab,62 and the assault must 
be committed with a weapon with which a person 
may be wounded by cutting or stabbing.63 It has 
been held that a wound made by striking with a 
pistol64 or a wooden club^^ is not sufficient within 
the purview of the statute. 

Malice against the individual cut is not essential, 
general malice being sufficient.^® The unprovoked 
and apparently unpremeditated cutting of prosecutor 
with a knife has been held to warrant a conviction 
for malicious cutting.67 Xo constitute stabbing, the 
knife need not enter further than to penetrate the 
skin and draw blood.®® 

b. Shooting 

Shooting at another, under some statutes, constitutes 
an aggravated assault. 

Under some statutes shooting or shooting at an¬ 
other is an aggravated assault,®® and, ordinarily, 
neither malice®® nor deliberation, on the part of 
defendant,®! is necessary to constitute the offense; 


73. state v. Glaum, 190 N.W. 71, 153 
Minn. 219. 

Au indecent assault consists in the 
act of a male person taking* indecent 
liberties with or on the person of a 
female, or fondling her in a lewd or 
lascivious manner, without her con¬ 
sent and against her will, but with 
no intent to commit the crime of 
rape.—State v. Glaum, 190 N.W. 71, 
153 Minn. 219. 

74. Enfield v. State, 250 S.W. 162, 
94 Tex.Cr. 226—^Hand v. State, 227 
S.W. 195, 88 Tex.Cr. 422—5 C.J. p 
732 note 86. 

75. People v. Hicks, 56 N.W. 1102, 
98 Mich. 86. 

76. Sanders v. State, (Tex.Cr.) 75 S. 
W.(2d) 116—Enfield v. State, 250 
S.W. 162, 94 Tex.Cr. 226, 

77. Clancy v. State, 247 S.W. 865, 

93 Tex.Cr. 380, 27 A.L.R. 867—Price 
V. State, 236 S.W. 722, 90 Tex,Cr. 
534—5 C.J. p 732 note 87. 

78. State v. Rolfe, 186 N.W. 574, 151 
Minn. 261—5 C.J. p 732 note 88. 
CircuanstaxLCes held not to render 

assault indecent.—State v. Rolfe, 186 
N.W. 574, 151 Minn. 261. 

76. Clancy v. State, 247 S.W. 865, 

93 Tex.Cr. 380, 27 A.L..R. 857—5 C. 

J. p 732 note 89. 

80. Shields V. State, 44 S.W. 844, 

39 Tex.Cr. 13. 


81. Commonwealth v. Graff, 33 Pa. 
Co. 49—5 C.J. p 731 note 74. 

82. Wallace v. State, 20 S.E. 250, 95 
Ga, 470—5 C.J. p 731 note 75. 

83. Norwood v. State, 59 S.E. 828, 3 
Ga,App, 325—5 C.J. p 731 note 76. 

84. Riggs V. Commonwealth, 33 S. 
W. 413, 17 Ky.L. 1015. 

85. Erwin v. Commonwealth, 29 S. 
W. 340, 96 Ky. 422, 16 Ky.L. 602. 

86. Commonwealth v. Graff, 33 Pa. 
Co. 49—5 C.J. p 731 note 77. 

87. Tompkins v. Commonwealth, 282 
S.W. 1111, 214 Ky. 223. 

88. Ward V. State. 56 Ga. 408—5 C. 
J. p 731 note 78. 

86. Ky.—Keys v. Commonwealth, 86 
S.W. (2d) 121, 260 Ky. 465—Perkins 
V. Commonwealth, 292 S.W. 498, 
218 Ky. 802. 

Tex.—Smith v. State, 26 S.W. (2d) 
1069, 114 Tex.Cr. 534—^Thompson 
V. State, 210 S.W. 800, 85 Tex.Cr. 
144—Cannon v. State, 208 S.W. 
660, 84 Tex.Cr. 419. 

5 C.J. p 733 note 95. 

Malicious shooting and wounding 
The deliberate shooting of anoth¬ 
er, provoked by jealousy, amounts to 
malicious shooting and wounding. 
—Gay heart v. Commonwealth, 282 S. 
W. 1070, 214 Ky. 130. 

Resisting illegal arrest 
Shooting at an officer in resisting 
an illegal arrest constitutes the of¬ 
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fense of unlawfully shooting at an¬ 
other not in his own defense.—^Por¬ 
ter V. State, 52 S.E. 283, 124 Ga. 297, 
2 L.R.A.(N.S.) 730. 

Xu Ziouisiana, ‘‘willfully shooting 
at another” is a crime in itself.— 
State V. Fairbanks, 39 So. 443, 115 
La. 457. 

96. Ga.—Studstill v. State, 31 S.E. 
542, 105 Ga. 832—Gaskin v. State, 
74 S.E. 554, 11 Ga.App. 11. 

Mo.—State v. Gabriel, 256 S.W. 765, 
301 Mo. 365. 

5 C.J. p 733 note 96. 

91. Studstill V. State, 31 S.E. 542, 
105 Ga. 832—5 C.J. p 733 note 97. 

Deliberation 

If defendant shot at and missed 
deceased at a time when defendant 
was laboring under such degree of 
terror or excitement as to render his 
mind incapable of cool reflection, 
aroused by the exchange of shots of 
others in his presence, and such 
facts were sufficient to produce such 
excitement or terror in the mind of 
an ordinary person, he would be 
guilty of no higher grade of offense 
than aggravated assault—Shine v. 
State, 269 S.W. 804, 99 Tex.Cr, 418. 
Shooting in sudden affray 
The difference between shooting at 
another without wounding and shoot¬ 
ing in a sudden affray is the same 
in principle as the difference be¬ 
tween murder and voluntary man- 
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but under other statutes the shooting must be will- 
fup2 or malicious, and, under a statute making it 
a crime to shoot at another, the weapon must be 
aimed, pointed, or directed toward the prosecuting 
witness.®^ 

Under some statutes, it is held that there must 
be a criminal intent to injure^5 or frighten but 
an intent to murder need not be shown,^^ at least 
where the offense charged is maliciously shooting at 
another without wounding.^ s 

Under some statutes there must be both a shoot¬ 
ing and wounding,while, under others, no actual 
injury is necessary.^ The weapon, however, must 
be loaded,^ although it is immaterial with what,^ 
provided it is fired within the distance it would carry 
when loaded as it was.^ 

The statutory offense of shooting at another with 
a firearm, with felonious intent to injure the person 


shot at, is an entirely different offense from an as¬ 
sault or an assault and battery on another with a 
dangerous weapon with intent to do bodily harm.® 

One killing another by intentionally shooting at 
him is guilty either of murder or of some lower 
degree of homicide, or not guilty, and cannot be 
guilty of the technical offense of shooting at an¬ 
other.® 

Pointing firearm. Under a statute denouncing the 
shooting of, or attempting to shoot, another with 
intent to injure, an actual shooting, or attempt to 
carry out the intent, is essential, and a mere point¬ 
ing of a firearm at another is insufficient to consti¬ 
tute the crime.7 

Wanton shooting, with disregard for the safety of 
others, into an automobile,® or an occupied dwell¬ 
ing house,® has been held to constitute aggravated 
assault. 


slaughter.—^Perkins v. Common¬ 

wealth, 292 S.W. 498. 218 Ky. 802. 

92. Keys v. Commonwealth, 86 S. 
W.(2d) 121, 260 Ky. 465—5 C.J. 
p 733 note 98. 

The term ^^willftOly” imports that 
the acts were committed designedly 
and intentionally.—State v. Lehman, 
155 N.W. 399. 131 Minn. 427, Ann.Cas. 
1917D 615. 

93. Keys v. Commonwealth, 86 S.W. 
(2d) 121, 260 Ky. 465—5 C.J. p 733 
note 99. 

Malice is an essential element of 
assault with intent to murder.—State 
V. Lichter, 102 A. 629, 7 Boyce (Del,) 
119. 

Malice may he inferred from the 
circumstances and the acts of the 
parties.—Perkins v. Commonwealth, 
292 S.W. 498, 218 Ky. 802. 

94. Durham v. Commonwealth, 31 S. 
W.(2d) 603, 235 Ky. 366. 

95. Ga.—Gazaway v. State, 129 S.B. 
888, 34 Ga.App. 442. 

La.—State v, Fairbanks, 39 So. 443, 
115 La. 457. 

Tex.—Thurogood v. State, 220 S.W. 
337, 87 Tex.Cr. 209—Teague v. 

State, 206 S.W. 193, 84 Tex.Cr. 169. 
5 C.J. p 733 note 1. 

A specific intent to malm, not be¬ 
ing required by statute, is unneces¬ 
sary.—State V. Gabriel, 256 S.W. 765, 
301 Mo. 365. 

The intent and state of mind of de¬ 
fendant at the time when he fired at 
another without hitting him may de¬ 
termine whether he would be guilty 
of assault with intent to murder, or 
of aggravated assault.—Shine v. 
State, 269 S.W. 804, 99 Tex.Cr. 418. 

In Louisiana, there must be an 
evil intent, a deliberate purpose to 
kill, to make out the offense of 
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shooting at another.—State v. Fair¬ 
banks, 39 So. 443, 115 La. 457. 

96. State V. Lehman, 155 N.W. 399, 
131 Minn. 427, Ann.Cas.l917D 615— 
5 C.J. p 733 note 2. 

97. Ga.—Gaskin v. State, 74 S.E. 

554, 11 Ga.App. 11—^Hunter v. 

State, 74 S.E. 553, 10 Ga.App. 831. 

Tex.—Salisbury v. State, 235 S.W. 

901, 90 Tex.Cr. 438. 

5 C.J. p 733 note 3. 

Specific intent to kill 

(1) Defendant may have had the 
specific intent to kill, yet, if it was 
under circumstances that would have 
constituted manslaughter, had the 
killing occurred, his failing to kill 
would not constitute assault to mur¬ 
der, but it would be aggravated as¬ 
sault.—Thurogood v. State, 220 S.W. 
337, 87 Tex.Cr. 209. 

(2) Accordingly, where a person 
shoots at one who tells his father 
in his presence that his mother, and 
his father’s wife, was sustaining il¬ 
licit relations with another person, 
he would only be guilty of man¬ 
slaughter if he killed him, and in the 
absence of a killing only of an ag¬ 
gravated assault.—Cannon v. State, 
208 S,W. 660, 84 Tex.Cr. 419. 

(3) Further, where defendant pro¬ 
voked the difliculty with the intent to 
injure deceased, but with no intent to 
kill him or do him serious bodily 
harm, and afterward fired on him for 
the protection of his own life against 
a threatened assault by deceased, 
conviction cannot be for a higher 
gi*ade of offense than aggravated as¬ 
sault.—Thompson v. State, 210 S.W. 
800, 85 Tex.Cr. 144. 

96. Keys V. Commonwealth, 86 S.W. 
(2d) 121, 260 Ky. 465. 

99. U.S.—Anderson v. Crawford, (C. 

C.AKan.) 265 F. 504. 

Minn.—State v. Lehman, 155 N.W. 
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399, 131 Minn. 427, Ann.Cas.l917D 
615. 

5 C.J. p 733 note 4. 

1. Del.—State v. Lichter, 102 A. 529, 
7 Boyce 119. 

Wash.—State v. Reynolds, 162 P. 358, 
94 Wash. 270. 

5 C.J. p 733 note 5. 

Pailure to hit person 
If accused fired at a person, but 
did not hit him, he would be guilty 
of assault with intent to murder or 
of aggravated assault, depending on 
his intent and state of mind, provid¬ 
ed he was not acting in self-defense. 
—Shine v. State, 269 S.W. 804, 99 
Tex.Cr. 418. 

2. Jones V. State, 64 Ga. 450—^Allen 
V. State, 28 Ga. 395, 73 Am.D. 760— 
6 C.J. p 733 note 6. 

3. Johnson v. State, 26 Ga. 611. 

4. State V. Fairbanks, 39 So. 443, 
115 La* 457—5 C.J. p 733 note S. 

9. State V. Gunderson, 173 N.W. 791, 
42 N.D. 498—5 C.J. p 733 note 9. 

5. Fontana v. State, 110 S.E. 177, 
152 Ga. 422. 

7. State v. Gunderson, 173 N.W. 791, 
42 N.D. 498—State v. Cruikshank, 
100 N.W. 697, 13 N.D. 337. 

3. Intent to kill tinnecessary 
Where accused shot at an automo¬ 
bile and seriously injured an occu¬ 
pant, it was not necessary for accus¬ 
ed to have entertained the specific 
intent to kill in order to make him 
guilty of assault, as one who shoots 
wantonly and recklessly into a car or 
building known to him to be occu¬ 
pied need not have the specific intent 
to kill any particular person In order 
to make him guilty of murder.—Sal¬ 
isbury V. State, 235 S.W. 901, 90 Tex. 
Cr. 438. 

9. Gaza way v. State, 129 S.E. 888, 
34 Ga.App. 442. 
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c. Wounding 

The wanton or intentfonal wounding of another may, 
under some statutes, constitute an aggravated assault. 

Under some statutes the wounding of another is 
defined as a specific offense.^® Under other statutes, 
a punishment is prescribed for the maiming, wound¬ 
ing, or disfiguring of another,ii and either maim¬ 
ing, wounding, or disfiguring may, by itself, consti¬ 
tute an offense, or may, all together, constitute but 
a single offense.^^ Still other statutes impose a 
penalty on any person who places or throws on an¬ 
other any vitriol, corrosive acid, or caustic chemical 
of any nature, with the intent to injure his flesh or 
disfigure his body.^S 

Under such statutes, the wanton, reckless wound¬ 
ing of another without an intent to kill,i4 or with the 
specific intent to kill, under circumstances that would 
have constituted manslaughter, had death ensued,^® 
amounts to aggravated assault It is not necessary 
that the wounding shall have been done with a deadly 
weapon nor is malice necessary.^^ 

Under such statutes a wound consists in any in¬ 
jury to the person by which the skin is broken,^® 
either internally or externally.i^ 

It is not necessary that the wounds be of a char¬ 
acter likely to produce death ,20 although in the of¬ 
fense of assault with intent to disfigure, the means 
used must be such as would naturally have that ef- 
fect.2i 

Disfigurement The word ''disfigure,” as employ¬ 
ed in a statute has been held to have no technical 


meaning and must be construed in its ordinary sense. 
Accordingly, it has been held to mean to mar the 
figure and to render it less perfect or beautiful in 
appearance .22 

Intent Under a statute providing for the punish¬ 
ment of one who willfully or wrongfully wounds or 
inflicts grievous bodily harm on another, while a 
general criminal intent is essential, the specific in¬ 
tent to wound or inflict grievous bodily harm is 
not an ingredient of the offense,23 nor is an intent 
to kill an essential element.24 Under a statute pro¬ 
viding that a person who wounds another with intent 
to maim, disfigure, disable, or kill shall be guilty of 
a felony, the intent to disable or disfigure permanent¬ 
ly is the gist of the offense, and the intent with 
which the assault was made depends on the character 
of the weapon as well as on the other facts in the 

case.25 

§ 77. --Dangerous or Deadly Weapon 

a. In general 

b. Elements of offense 

c. Character of weapon 

a. In General 

Assault with a dangerous or deadly weapon Is gen¬ 
erally an assault of an aggravated nature, although In 
some Jurisdictions it Is made a distinct offense. 

An assault with a dangerous or deadly weapon 
is, unless otherwise provided by statute, merely an 
assault, although of an aggravated kind.26 By spe¬ 
cific statutory provisions, however, such an assault is 
commonly made a distinct offense,27 as, among other 


10 . U.S.—^Anderson v. Crawford, (C. 

CA-Kan.) 265 F. 504. 

Mo.—State v. Gabriel, 256 S.W. 765, 
301 Mo. 365. 

Pa.—Commonwealth v. Graff, 33 Pa. 
Co. 49. 

IX. Ky .—Gayheart v. Common¬ 

wealth, 2S2 S.W. 1070. 214 Ky. 130. 
Minn.—State v. Lehman, 155 N.W. 
399, 131 Minn. 427, Ann.Cas.l917D 
615. 

W.Va.—State v. Taylor, 142 S.E. 254, 
105 W.Va. 298. 

5 C.J. p 740 note 37. 

12. State V. Nieuhaus, 117 S.W. 73, 
217 Mo. 332. 

X3. Brown v. State, 45 S.W.(2d) 586, 
119 Tex.Cr. 12—5 C.J, p 741 note 
39. 

14. Pa.—Commonwealth v. Graff, 33 
Pa.Co. 49. 

Tex.—Salisbury v. State, 235 S.W. 
901, 90 Tex.Cr. 438. 

15. Mo.—State v. Webb, 182 S.W. 
975, 266 Mo. 672. 

Tex.—Thurogood v. State, 220 S.W. 
337, 87 Tex.Cr. 209. 


16. State V. Webb, 182 S.W. 975, 266 
Mo. 672—5 C.J. p 741 note 44. 

17. State V. Webb, supra. 

IS. Commonwealth v. Graff, 33 Pa. 

Co. 49—5 C.J. p 741 note 40. 
Strilclng with fist 

Defendant who twice struck the 
prosecuting witness in the jaw with 
his fists, knocking him down, with¬ 
out causing serious bodily injury 
and without causing an abrasion of 
the skin, was not guilty of aggravat¬ 
ed assault by premeditated design 
and by a use of means calculated to 
infiict serious bodily injury.—^Adair 
V. State, 226 S.W. 413, 88 Tex.Cr. 
254. 

To constitute a wound, there 
should be a separation of the whole 
skin, and a separation of the cuticle 
or upper skin only is not sufficient. 
—Commonwealth v. Gallagher, 6 
Mete. (Mass.) 565. 

19- Commonwealth v. Graff, 33 Pa. 
Co. 49—5 C.J. p 741 note 41. 

20- State V. Webb, 182 S.W. 975, 266 

Mo. 672—:5 C.J. p 741 note 46. - | 

930 


21. Ill.—^Dahlberg v. People. 80 N.E. 
310. 225 Ill. 485. 

Tex.—Brown v. State, 45 S.W.(2d) 
586. 119 Tex.Cr. 12. 

22. State V. Nieuhaus, 117 S.W. 73, 
217 Mo. 332. 

23. Minn.—State v. Lehman, 155 N. 
W. 399, 131 Minn. 427, Ann.Cas. 
1917D 615. 

Mo.—State v. Gabriel, 256 S.W. 765, 
301 Mo. 365. 

5 C.J. p 741 note 48. 

24. Salisbury v. State, 235 S.W. 901, 
90 Tex.Cr. 438—Thompson v. 
State, 210 S.W. 800, 85 Tex.Cr. 144 
—5 C.J. p 741 note 60. 

25. State V. Taylor, 142 S.E. 254, 
105 W.Va. 298. 

26. State V. Jones, 130 S.E. 747, 133: 
S.C. 167—5 -C.J. p 735 note 34. 

27. Ariz.—Gonzalez v. State, 188 P. 
872, 21 Ariz. 385—Wiley v. State, 
170 P. 869, 19 Ariz. 346, L.R.A. 
1918D 373. 

Ark.—Johnson v. State, 200 S.W. 982, 
132 Ark. 128. 
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instances, where the assault is made with the intent 
to inflict a bodily harm or injury,28 where it is with¬ 
out a premeditated design to effect the death of the 
person assaulted,28 or where made under circum¬ 
stances not amounting to an intent to murder, maim, 
etc.^® Other statutes are directed particularly against 
assaults with some specific ulterior intent, such as 
the intent to kill, as discussed in the title Homicide § 
72 et seq [30 C.J. p 16 note 51 et seq], to rob, as dis¬ 
cussed in the title Robbery § 60 et seq [54 CJ. p 
1090 note 31 et seq], or to rape, as discussed in the 
title Rape § 20 [52 CJ. p 102 notes 61-71]. 

Distinguished from robbery. The statutory crime 
of assault with a deadly weapon has been distin¬ 
guished from robbery while being armed with a 
dangerous or deadly weapon, in that the gravamen 
of an alleged assault is the attack, while in robbery, 
it is the taking.8l 

Having deadly weapon in possession. In some ju¬ 
risdictions the assaulting and beating of another 
with a cowhide, whip, etc., while the assaulting per¬ 
son has, at the time, in his possession a pistol or oth¬ 
er deadly weapon, with the intent to prevent the 
assaulted person from defending himself, is made 
a distinct offense.22 While it is not essential that 
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defendant should expose the pistol, or that the per¬ 
son assaulted should know that his assailant has 
one,23 it is the very gist of the offense that he should 
be in fact armed with a deadly weapon at the time 
of the alleged assault.34 Such a statute does not 
appiy to an altercation or ordinary assault and bat¬ 
tery, even though the assailant is armed with a gun; 
so that, where the element of removal of a trespasser 
by defendant is involved, the use of more force than 
necessary for such purposes, while constituting an 
assault, would not be a violation of such statute.35 

b. Elements of Offense 

There must be an attempt to use the weapon, coupled 
with a present ability to do so, and, if required by stat¬ 
ute, with an intent to injure. 

Generally speaking, as in simple assault, there must 
be an attempt or offer to use the weapon,38 coupled 
with a present ability to do so.37 Accordingly, a 
pointing of a gun at another in anger,® 3 or a draw¬ 
ing of a pistol, accompanied by evidence of an inten¬ 
tion to use the weapon immediately,® 9 has been held 
to constitute an assault with a deadly weapon; but, 
on the other hand, where, to repel a threatened as¬ 
sault with rocks, accused struck another on the arm 
with a pistol which slipped and cut the other^s head, 


Cal.—People v. Dodini, 196 P. 510, 61 
Cal.App. 179—People v. Bennett, 
173 P. 1004, 37 CaLApp. 324. 

Colo.—People v. Hopper, 169 P. 152, 
69 Colo. 124. 

Idaho.—-State v. Bush, 295 P. 432, 50 
Idaho 166. 

Ill.—People V. Stoyan, 117 N.E. 464, 
280 Ill. 300—People v. Davies, 
269 Ill.App. 306, transferred 183 N. 
E. 11, 350 Ill. 48, affirmed 188 N.E. 
337, 354 Ill. 168. 

Mich.—People v. Burk, 213 N.W. 717, 
238 Mich. 485. 

Mont.—State v. Papp, 153 P. 279, 51 
Mont. 405. 

N.C.—State v. Beal, 87 S.E. 416, 170 
N.C. 764. 

Okl.—Reardon v. State, (Cr.) 2 P. 
(2d) 100—Castleberry v. State, 221 
P. 1044, 26 Okl.Cr. 59—Fabry v. 
State, 213 P. 910, 23 Okl.Cr. 215— 
Blevins v. State, 149 P. 925, II 
Okl.Cr. 563. 

Or.—State v. Linville, 273 P. 338, 127 
Or. 565. 

Tex.—Jackson v. State, 292 S.W. 887, 
106 Tex.Cr. 387—^Borders v. State, 
193 S.W. 148, 81 Tex.Cr. 43—Kin- 
chen V. State, 188 S.W. 1004, 80 
Tex.Cr. 106. 

5 C.J, p 735 note 35. 

Included offense 

The assault with a dangerous 
weapon, defined by Comp.St.(1921) § 
1764, is an offense of a lesser degree 
than an assault with a deadly weap¬ 
on in a manner likely to produce 


death, as defined by § 1766 thereof 
and included therein.—Castleberry v. 
State, 221 P. 1044, 26 Okl.Cr. 69. 

In Iiouisiana Rev.St. § 793, de¬ 
nouncing and providing punishment 
for assault with a dangerous weapon 
and for assault with intent to kill, 
was repealed by Act (1902) No. 107 in 
so far as it denounced and provided 
a penalty for assault with a danger¬ 
ous weapon.—State v. Quinn, 99 So. 
222, 155 La. 287. 

28. Ariz.—^Brimhall v. State, 265 P. 

165, 31 Ariz. 522, 53 A.L.R. 231. 
Iowa.—State v. Schumann, 176 N.W. 

75. 187 Iowa 1212. 

5 C.J. p 735 note 36. 

29- Pla.—Washington v. State, 46 
So. 417, 55 Pla. 194. 

Wis.—^Njecick v. State, 189 N.W. 

147, 178 Wis. 94. 

5 C.J. p 735 note 37. 

30. Myers v. State, 163 S.W. 432, 
72 Tex.Cr. 630—5 C.J. p 736 note 
38. 

31. People v. Seaman, 281 P. 660, 
101 CaLApp. 302. 

32. State v. Taylor, 93 P. 252, 60 
Or. 449—5 C.J. p 735 note 29. 

33. Lawson v. State, 62 Miss. 556. 

34. State V, Taylor, 93 P. 252, 60 
Or. 449—5 C.J. p 736 note 81. 

35. State V. Taylor, supra. 

36. People v. Seaman, 281 P. 660, 
101 Cal.App. 802—^People v, Hunt¬ 
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er, 235 P. 67. 71 CaLApp. 315—5 C. 
J. p 736 note 42. 

An attempt Is made if the actual 
transaction had commenced which 
would have ended in murder had it 
not been interrupted,—People v. 
Hunter, 235 P. 67, 71 CaLApp. 315. 

37. Cal.—People v. Simpson, (App.) 
25 P.(2d) 1008—^People v. Bennett, 
173 P. 1004, 37 CaLApp. 324. 

Mont.—State v. Papp, 153 P. 279, 61 
Mont. 405. 

Tex.—Trimble v. State, 125 S.W. 40, 
67 Tex.Cr. 439. 

5 C.J. p 736 note 43. 

38. People v. Dodini, 196 P. 510, 51 
CaLApp. 179. 

Well founded apprehension 
Under Rev.Codes § 8312 subd 1, 
one armed with a loaded revolver, 
and having the present ability to in¬ 
flict physical injury, and pointing it 
at another under such circumstances 
as to create a well founded appre¬ 
hension of impending injury, might 
be convicted of assault in the first 
degree.—State v. Papp, 153 P. 279, 61 
Mont. 406. 

39. Not mere preparation 

The drawing of a pistol is so Inti¬ 
mately connected with its use that 
it cannot be said to be merely a 
preparation for the use, but is a part 
of the use itself and constitutes an 
assault, when accompanied by evi¬ 
dence of an intention immediately to 
use the weapon.—Johnson v. State, 
200 S.W. 982, 132 Ark. 128. 
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he was not guilty of an aggravated assault, where 
he refrained thereafter from using the pistol either 
as a bludgeon or to shoot.'^^ 

If the gun with which the assault is attempted 
is unloaded, it has been held that the element of pres¬ 
ent ability must necessarily be lacking.^i Under a 
statute, however, providing that every person who 
shall willfully assault another with a weapon or oth¬ 
er instrument or thing likely to produce bodily harm 
shall be guilty of aggravated assault, it has been held 
that the assault may be accomplished by pointing a 
revolver at another within shooting distance, ac¬ 
companied with apparent present ability to give ef¬ 
fect to the attempt, if not prevented, although the 
revolver is in fact unloaded.^2 
In connection with present ability to injure the 
person assaulted, the assailant must be near enough 
to the person assaulted to effect his unlawful in¬ 


tent,^^ otherwise the distance between them is im¬ 
material.**^ 

Intent In accordance with the general rule as to 
intent in criminal assaults, already discussed above 
in § 63, there generally must be an intent to injure 
in order that there shall be an assault with a danger¬ 
ous or deadly weapon,^^ although, where the statute 
makes the gist of the offense consist in the use of 
the deadly or dangerous weapon, no specific intent 
is essential other than that inferred from the char¬ 
acter of the weapon employed.^® The intent to in¬ 
jure may be implied from wanton, reckless or un¬ 
lawful conduct.47 Where the statute provides that 
the weapon must be used with a specific intent, such 
intent is an essential element of the offense^^ al¬ 
though the intent need not be a specific intent to 
assault the prosecuting witness or to inflict the par¬ 
ticular kind of injury which resulted.**® Accordingly, 


40. Hilliard v. State, 218 S.W. 1052, 

87 Tex.Cr, 15, 8 131S. 

41. People V. Bennett, 173 P. 1004, 
37 CaLApp. 324. 

Contention, lield witlioiit merit 
A contention that accused’s revol¬ 
ver was not shown to he loaded was 
held without merit.—^People v. Hunt¬ 
er, 235 P. 67, 71 Cal-App. 315. 

XTnloaded gtin 

The pointing of an unloaded gun at 
the prosecuting witness, accompanied 
by a threat, without any attempt to 
use it otherwise, is not an “assault 
with a deadly weapon,” and cannot 
sustain a conviction for assault, for 
want of present ability to commit a 
violent injury on the person threat¬ 
ened in the manner attempted.—^Peo¬ 
ple V. Bennett, 173 P. 1004, 37 Cal. 
App. 324. 

42. State v. Shaffer, 207 P. 229, 120 
Wash. 345. 

43. People V. Montgomery, 114 P. 
792, 15 CaLApp. 315—5 C.J. p 736 
note 44. 

44. People V. Montgomery, supra. 

45. Ark.—^Johnson v. State, 200 S.W. 
9&2, 132 Ark. 128. 

Ga.—Driskell v. State, 92 S.E. 1007, 
20 Ga.App. 178. 

5 C.J. p 736 note 48. 

Defendant’s declaration that he 
would kill an officer sent to arrest 
him, and that he would die before 
he would give up his weapon or al¬ 
low himself to be taken was suffi¬ 
cient to indicate his murderous in¬ 
tent and to warrant the inference 
that he drew the pistol with intent 
to kill the officer.—Johnson v. State, 
200 S.W. 982, 132 Ark. 128. 

Defendant provoMn^T difficulty 
If defendant charged with man¬ 
slaughter had provoked the difficulty. 


and had done so with the intention 
to produce an occasion whereby he 
might assault deceased, and if the 
assault actually made by him was 
made under the influence of sudden 
passion or excitement, and with an 
instrument not calculated or likely 
to produce death, he would not be 
guilty of a higher grade of offense 
than an aggravated assault, even 
though he did provoke the difficulty. 
—^Mason v. State, 228 S.W. 952, 88 
Tex.Cr. 642. 

ICausXaug'hter if death ensues 
Pacts sufficient to constitute as¬ 
sault with a deadly weapon consti¬ 
tute manslaughter, if death ensues as 
a proximate result.—State v. Agnew, 
164 S.E. 578, 202 N.C. 765. 

Unlawful homicide 

In order to sustain a conviction for 
assault with Intent to commit any 
degree of unlawful homicide, the in¬ 
tent to kill must be proved beyond a 
reasonable doubt—^Fortner v. State, 
161 So. 94, 119 Fla. 150. 

46, People V. Burk, 213 N.W. 717, 
718, 238 Mich. 485—5 C.J. p 736 
note 49. 

“If defendant assaulted Poster 
[prosecuting witness] with a danger¬ 
ous weapon, he would be guilty of 
the offense charged regardless of his 
intention to injure him.”—^People v. 
Burk, supra. 

47. Ariz.—^Brimhall v. State, 255 P. 
165, 31 Ariz. 522, 53 A.L.R. 231. 

Tex.—Salisbury v. State, 285 S.W. 
901, 90 Tex.Cr. 438. 

Disregard for safety of others 
Where the injury is the result of 
reckless, wanton, and willful con¬ 
duct, showing an utter disregard for 
the safety of others, the law imputes 
to the wrongdoer a willful and mali¬ 
cious intention, even though he may 
not in fact have entertained such in¬ 
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tention.—^Brimhall v. State, 255 P. 
165, 31 Ariz. 522, 53 A.L.R. 231. 
Negligence 

Where defendant’s negligence was 
wanton, reckless, and in utter disre¬ 
gard of the safety of others, and was 
the proximate cause of the injury, it 
will supply the unlawful intention 
required by statute.—^Brimhall v. 
State, 255 P. 165, 31 Ariz. 522, 53 A. 
L.R. 231. 

Shooting at tire 

The act of a peace officer, who. 
with others, was pursuing an auto¬ 
mobile on an unjustiflable suspicion 
that the occupants had committed a 
felony, in shooting at the car to 
puncture a tire, was unlawful, sub¬ 
jecting him to prosecution for as¬ 
sault with a deadly weapon.—Wiley 
V. State, 170 P. 869, 19 Ariz. 346, L. 
R.A.1918D 373. 

In Wisconsin, the circumstances 
which will warrant a conviction, un¬ 
der St (1921) § 4374 a, must be iden¬ 
tical with those warranting a con¬ 
viction of murder in the second de¬ 
gree, only that no death results. 
They must show conduct evincing a 
depraved mind, regardless of human 
life. Mere culpable negligence is in¬ 
sufficient. Accordingly, mere fast 
driving on a country concrete road 
at two o’clock in the morning does 
not evince a depraved mind, espe¬ 
cially where there seemed to be no 
travel on the road.—^Njecick v. State, 
189 N.W. 147, 178 Wis. 94. 

43. Colo.—^People v. Hopper, 169 P. 
152, 69 Colo. 124. 

Ill.—People V. Stoyan, 117 N.E. 464, 
2S0 Ill. 300. 

Tex.—Fitch v. State, 277 S.W. 160, 
102 Tex.Cr. 253—^Borders v. State, 
193 S.W. 148, 81 Tex.Cr. 43. 

5 C.J. p 736 note 50. 

49, People v. Hopper. 169 P. 152, 69 
Colo. 124. 
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the fact that defendant intended to assault a dif¬ 
ferent person is immaterial.^O Further, where it is 
provided by statute that a certain intent shall be ab¬ 
sent, the intent with which the act charged is com¬ 
mitted is immaterial unless it is such an intent as is 
excluded by the statute.^i 
In Texas, by statute, the use of a dangerous weap¬ 
on, etc., with intent to alarm or threaten another and 
under circumstances calculated to effect that ob¬ 
ject, constitutes only a simple and not an aggra¬ 
vated assault ;52 the offense is complete whether 
an actual injury is inflicted or not,53 and whether 
the gun is loaded or not.54 In other words, an ac¬ 
tual ability to commit the blattery need not be 
shown,55 and it is not necessary that there be an 
intent to do bodily harm.56 The use of a weapon 
within such distance of the person assailed as to 
make a battery possible is, however, a necessary ele¬ 
ment of the offense,57 and the mere making of ges¬ 
tures in an angry or threatening manner and under 
circumstances calculated to alarm is not suflicient.58 
The taking up or handling of a gun in prosecutor’s 
absence, even though in pursuance of a threat, is not 
a simple assault under the statute.59 Likewise, to 
constitute an assault with a dangerous weapon with 
intent to alarm, the use of the weapon must be un¬ 
lawful, which necessarily signifies aggressiveness 
and offensiveness; if the weapon is used in lawful 
self-defense, its use does not constitute an assault^o 
Accidental shooting. Where, as a result of gross 
carelessness in handling a firearm, one shoots an¬ 
other accidentally, he may be guilty of an assault 


with a deadly weapon.®^ 

Malice is not an essential of assault with a danger¬ 
ous or deadly weapon unless made so by statute.®^ 

Prior threats to do bodily harm are not an essential 
element of the offense.®^ 

Absence of cause or provocation. Under some 
statutes the assault must be without justifiable or ex¬ 
cusable cause,®^ and, under others, where no con¬ 
siderable provocation appears or the circumstances 
show an abandoned and malignant heart but the 
existence of either of these elements is sufficient^® 

Battery, It is unnecessary, in order to constitute 
an assault with a deadly or dangerous weapon, that 
any bodily hurt should be inflicted, that is, that any 
battery should follow, but only that the assault should 
be made with a dangerous weapon.®^ 

Time and place of arming. Where it appears that 
defendant had the weapon prior to the assault, it 
is immaterial whether he brought it to the place of 
assault, or procured it there.®® 

c. Character of Weapon 

For assault with a deadly weapon, the weapon used 
must be one which, In the manner in which It is used, 
may endanger life or Inflict great bodily harm. 

The character of the instrument or weapon with 
which the assault is committed constitutes the gist 
of this offense as distinguishing it from simple as¬ 
sault ;®3 and, in case the statute more specifically 
describes the character of the weapon, the weapon 
employed must comply with the specific description.'^® 


50. People v. Wells, 78 P. 470, 146 
Cal. 138. 

61. Lindsey v. State, 43 So. 87, 63 
Fla. 56. 

52. Smith V. State, 26 S.W.(2d) 

1069, 114 Tex.Cr. 534—Jackson v. 
State, 235 S.W. 882, 90 Tex.Cr. 369 
—Hall V. State, 230 S.W. 690, 89 
Tex.Cr. 254—^Teague v. State, 206 
S.W. 193, 84 Tex.Cr. 169—^Borders 
V. State, 193 S.W. 148, 81 Tex.Cr. 43 
—5 C.J. p 738 note 91. 

PreseiLtl]]4r shotgun. 

One who presents at another a 
shotgun, whether loaded or unloaded, 
with the intent to alarm and under 
circumstances calculated to effect 
that object is guilty not of an ag¬ 
gravated assault, but of simple as¬ 
sault.—Hall V. State, 230 S.W. 690, 
89 Tex.Cr. 254. 

68 . Myers v. State, 163 S.W. 432, 72 
Tex.Cr. 630. 

54b Jackson v. State, 235 S,W. 882, 
90 Tex.Cr. 369—Hall v. State, 230 
S.W. 690, 89 Tex.Cr. 264—6 C.J. 
p 738 note 93. 


55. Pearce v. State, 40 S.W. 806, 37 
Tex.Cr. 643—5 C.J. p 738 note 94. 

56. Smith v. State. (Tex.Cr.) 57 S. 
W. 949. 

57. Trimble v. State, 125 S.W. 40. 57 
Tex.Cr. 439. 

58. Barnes v. State, (Tex.Cr.) 72 S. 
W. 168—5 C.J. p 738 note 96. 

59. Spradling v. State, (Tex.Cr.) 71 
S.W. 17. 

60. Borders v. State, 193 S.W. 148, 
81 Tex.Cr. 43—Trimble v. State, 
125 S.W. 40. 57 Tex.Cr. 439. 

Compelling trespassers to leave 
One may compel trespassers on his 
premises to leave them, and the 
means used to accomplish that pur¬ 
pose, if not intended to bring about 
injury, cannot become an assault.— 
Trimble v. State, 125 S.W. 40, 67 Tex. 
Cr. 439. 

61. Murkison v. State, 65 So. 684, 
11 Ala.App. 105. 

62. Ariz.—^Brimhall v. State, 255 P. 
166, 31 Ariz. 622, 53 A.L.R. 231. 
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Ill.—^People V. Anderson, 141 N.E. 

727, 310 Ill. 389. 

5 C.J. p 736 note 54. 

63. People V. Clarke, 248 P. 263, 78 
Cal.App. 302. 

64. Pilkins v. People, 69 N.Y. 101, 25 
Am.R. 143—6 C.J. p 736 note 55. 

66 . In re Burns, (C.C.Ark.) 113 P. 
987—5 C.J. p 736 note 56. 

66 . Mont.—State v. Eschbach, 34 P. 
179, 13 Mont. 399. 

Utah.—State v. McDonald, 46 P. 872, 
14 Utah 173. 

67. People v. Clarke, 248 P. 263, 78 
Cal.App. 302—5 C.J. p 737 note 58. 

68. State V. Dineen, 10 Minn. 407. 

69. Jackson v. State, 236 S.W. 882, 
90 Tex.Cr. 369—6 C.J. p 737 note 
60. 

TO. Moody v. State, 148 P. 1055, 11 
Okl.Cr. 471—5 C.J. p 737 note 61. 
Sharp weapon 

There is a clear distinction be¬ 
tween a “sharp and dangerous weap¬ 
on” and a “deadly weapon.”—^Moody 
V. State, 148 P. 1055, 11 OkLCr. 471, 
,474. 
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A dangerous or deadly weapon, within the meaning 
of a statute punishing assaults with weapons of such 
character, is a weapon which, in the manner in which 
it is used, or attempted to be used, may endanger 
life or inflict great bodily harm,*^! or, as it is other¬ 
wise described, one which is likely to produce death 
or great bodily injury.72 

A weapon capable of producing death is not nec¬ 
essarily deadly or dangerous and conversely, a 
weapon may be deadly or dangerous, although not 
primarily made or designed for the taking of life 
or the infliction of injury but, in case a weapon 
is not deadly per se, the manner of its use will de¬ 
termine whether it is deadly or dangerous.'^® go an 
ax,'^® barrel stave,'^^ blackjack,78 brick,79 chisel,^® 


cutlass,^^ club or stick,^^ dirk,83 electric flashlight,84 
hoe,85 iron bar,86 large bottle,87 pair of blacksmith’s 
tongs,88 pick or sledge-hammer handle,89 plank,90 
pocketknife,9i razor,92 scalding liquid,98 shovel,94 
stone,95 or tobacco hookOO may, from the manner 
of its use, constitute a deadly weapon. Applying 
the theory of the foregoing cases, an automobile 
may be so used as to constitute a deadly weapon 
within the contemplation of the statutes.97 The 
beating of another with a half-gallon jug and a stick 
is sufficient to sustain a conviction of assault and 
battery with a dangerous weapon.98 

On the other hand, it has been held than an ax 
is not necessarily a deadly weapon,99 and the same 


71. Ariz.—^I^Iazzotte v. Terr., 71 P. 
911, 912, 8 Ariz, 270. 

Ky .—^Burgess v. Commonwealth, 195 
S.W. 445, 176 Ky. 326. 

N.C.—State v. Watkins, 158 S.E. 393, 
200 N.C. 692. 

5 C.J. p 737 note 62. 

72. Cal.—^People v. Perales, 75 P. 
170, 141 Cal. 581. 

Neb.—Clary v. State, 85 N.W. 897, 61 
Neb. 688. 

Okl.—Fabry v. State, 213 P. 910, 23 
Okl.Cr. 215—Moody v. State, 148 
P. 1055, 11 Okl.Cr. 471. 

Porto Rico.—People v. Rivas, 16 
Porto Rico 581. 

5 C.J. p 737 note 63. 

73. N.C.—State V. Beal, 87 S.E. 416, 
170 N.C, 764, 

Tex.—Dill V. State, 219 S.W. 481, 87 
Tex.Cr. 49—Hilliard v. State, 218 S. 
W. 1052, 87 Tex.Cr. 15, 8 A.L.R. 
1316. 

5 C.J. p 737 note 64. 

74. State v. Beal, 87 S.E. 416, 170 N. 
C. 764—5 C.J. p 737 note 65. 

IXLtrliisic character of weapon 
A deadly weapon is an instrument 
which is likely to produce death or 
great bodily harm under the circum¬ 
stances of its use. Its deadly char¬ 
acter depends sometimes more on the 
manner of its use and the condition 
of the person assaulted than on the 
intrinsic character of the weapon it¬ 
self.—State V. Archbell, 51 S.E. 801, 
139 N.C. 637. 

75. Cal.—^People v. Simpson, (App.) 
25 P.(2d) 1008. 

N.C.—State v. Beal, 87 S.E. 416, 170 
N.C. 764. 

5 C.J, p 737 note 66. 

Whether weapon is deadly does not 
depend so much on the result of its 
use, as on its size and character, the 
manner of its use, the size and 
strength of the persons using it, and 
the person on whom it is used.— 
State V. Beal, 87 S.E. 416, 170 N.C. 
764. 

70. Burgess v. Commonwealth, 195 


S.W. 445, 176 Ky. 326—5 C.J. p 737 
note 67. 

77. State v. Smalls, 17 S.C. 63. 

78. State V. Hefner, 156 S.E. 879, 199 
N.C. 778. 

73. State v. Schumann, 175 N.W. 75, 
187 Iowa 1212—5 C.J. p 737 note 70. 

80. Commonwealth v. Branham, 8 
Bush (Ky.) 387. 

81. People V. Rivas, 16 Porto Rico 
681. 

82. Fla.—^Lindsey v. State, 64 So. 
501, 67 Fla, 111. 

Ky.—^Burgess v. Commonwealth, 196 
S.W. 445, 176 Ky. 326. 

5 C.J. p 738 note 72. 

83. Hogue V. State, (Tex.Cr,) 146 S. 
W. 905. 

84. State V, Linville, 273 P. 338, 127 
Or. 565. 

85. Hamilton v. People, 113 Ill. 34, 
55 Am.R 396. 

83. Mich.—^People v. Burk, 213 N.W. 
717, 238 Mich, 485. 

Tex.—Svidlow v. State, 236 S.W. 101, 
90 Tex.Cr. 510. 

87. Fitch V. State, 277 S.W. 150, 102 
Tex.Cr. 253—6 C.J. p 737 note 71. j 

88 . Burgess v. Commonwealth, 195 
S.W. 445. 176 Ky. 326. 

88 . Fabry v. State, 213 P. 910, 23 
Okl.Cr. 215. 

90. Moody V. State, 148 P. 1055, 11 
Okl.Cr. 471. 

91. Fla.—^Fortner v. State, 161 So. 
94, 119 Fla. 150. 

Tex.—^Hilliard v. State, 218 S.W. 
1052, 87 Tex.Cr. 15, 8 a:.L.R. 1316. 

Statute under which to bring prose¬ 
cution 

A prosecution, in Oklahoma, for 
stabbing with a pocketknife should 
be based on Rev.KClSlO) § 2344, pro¬ 
viding that any person who, with in¬ 
tent to do bodily harm, and without 
lustification, commits an assault on 
the person of another with any sharp 
or dangerous weapon shall be guilty 
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of the offense.—^Blevins v. State, 149 
P. 925, 11 Okl.Cr. 563. 

92. Scott V. State, 62 S.W. 419, 42 
Tex.Cr. 607. 

93. Clark V. State. 140 S.W. 779, 63 
Tex.Cr. 579—5 C.J. p 738 note 76. 

Throwing hot coffee 

To make the throwing of hot coffee 
upon a person an aggravated assault, 
it must have been done so as to 
make it a deadly weapon, or it must 
have inflicted serious bodily injury. 
—Clark V. State, 140 S.W. 779. 63 
Tex.Cr. 579. 

94. State V. Beadon, 17 S.C. 65. 

95. Iowa.—State v. Schumann, 175 
N.W. 75, 187 Iowa 1212. 

Ky.—Commonwealth v. Duncan, 18 
S.W. 530, 91 Ky. 592. 

6 C.J. p 737 note 69. 

96. Burgess v. Commonwealth, 195 
S.W. 445, 176 Ky. 326. 

97. Ariz.—^Brimhall v. State, 256 P. 
165, 31 Ariz. 522, 53 A.L.R. 231. 

Fla.—Williamson v. State, 111 So. 

124, 92 Fla. 980, 63 A.L.R. 250. 

Ill.—^People V. Benson, 152 N.E. 514, 
321 Ill. 605, 46 A.L.R. 1056, affirm¬ 
ing 237 Ill.App. 467—^People v. An¬ 
derson, 229 Ill.App. 315—^People v. 
Clink, 216 Ill.App. 867. 

N.C.—State v. Sudderth, 114 S.E. 828, 
184 N.C. 753, 27 A.L,.R. 1180. 
Automobile as dangerous weapon 
One trying to pass an overtaken 
auto in a highway under conditions 
rendering his conduct so reckless 
and wanton as to show an utter dis¬ 
regard for the safety of the persons 
in the overtaken car may, if he 
strikes the car and injures the occu¬ 
pants, be found guilty of an assault 
with a dangerous weapon.—^People v. 
Benson, 152 N.E. 614, 321 IlL 606, 46 
A.I 1 .R. 1056. 

98. Wall V. State, 77 So. 977, 16 Ala. 
App. 366. 

99. Bush V. State, 107 S.W. 348, 52 
Tex.Cr. 398—Melton v. State, 17 S. 
W. 257, 30 Tex App. 273—Gladney 
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has been held true of a bar of iron,i a chair,2 a knife,3 
a pair of handcuffs,^ a piece of metal used in set¬ 
ting up forms in a printing office,5 a saw,® and a 
stick.7 

A pistol® or rifle,^ when used as a firearm, is ordi¬ 
narily regarded as a deadly weapon per se; but, 
where a pistol is used to strike with, its character 
as a deadly weapon must depend on its size or weight 
in connection with the manner of its use and the 
part of the body which is struck.!® Other cases 
hold that an assault with a firearm which is not loaded 
is not an assault with a dangerous weapon, where 
there is no attempt to use it other than as a firearm.!! 
Metal knucks when used to strike another have al¬ 
so been held to be, per se, a dangerous weapon,!2 
although according to other authority they are not 
per se a deadly weapon.!® 

It seems that a deadly weapon may be such, al¬ 
though not in an immediate condition for its most 
efficient use,!^ as, for example, where a pistol is not 
cocked,!® where the cartridges in the magazine of 
an automatic repeating rifle have not been transfer¬ 
red into the firing chamber, and the transfer can 


§ 78 

be made by the operation of a lever,!® or where a 
sw-ord cane is sheathed.!7 

A blow of the fist is not an assault with a deadly 
weapon,!® nor does the kicking of another with one's 
shoes constitute assault with a deadly weapon.!® 

The size and physical condition of the parties may 
be a factor in determining the character of the weap¬ 
on.®® 

§ 78. -Inflicting Disgrace 

Under some statutes, the use of means, the natural 
tendency of which is to disgrace the assaulted party, will 
constitute an aggravated assault. 

An assault made with a whip or cowhide or by 
means such as to inflict disgrace on the person as¬ 
saulted is regarded as an aggravated assault under 
some statutes,®! and the assaults coming within such 
a statute are not limited to those inflicted by a whip or 
cowhide.®® Any means used in making such assault, 
the natural tendency of which is to disgrace the 
assaulted party, constitutes an aggravated assault 
within the statute.®® Taking liberties with the per¬ 
son of a female in such a manner as to cause her a 
sense of shame or disgrace amounts to aggravated 


v. state. (Tex.App.) 12 S.W. 868— 
5 C.J, p 738 note 77. 

1. Bourbonnals v. State, 122 P. 1131, 
7 OkLCr. 717. 

2. Kouns V. State, 3 Tex.App. 13. 

3. Castleberry v. State, 221 P. 1044, 
26 Okl.Cr. 59—5 CJ. p 738 note 78. 
An. ordinary penknife is not neces¬ 
sarily a deadly weapon.—Brown v. 
State, 104 P. 78, 3 Okl.Cr. 42. 

xrot per se deadly 
A pocketknife is not one likely to 
produce death under ordinary cir¬ 
cumstances, and it is not per se a 
deadly weapon.—^Dell v. State, 219 S. 
W. 481, 87 Tex.Cr. 49. 

4. State V. Watkins, 158 S.E. 393, 
200 N.C. 692. 

5. Kinchen v. State, 188 S.W. 1004, 
80 Tex.Cr. 106. 

a. Fisher v. State, (Tex.Cr.) 151 S. 
W. 544. 

7. Cal.—^People v. Perales, 76 P. 
170, 141 Cal. 581. 

N.C.—State v. Hay, 89 N.C. 687. 

6 C.J. p 738 note 79. 

A ^^heavy wooden stick” is not ex 
vi termini a deadly weapon or a 
deadly instrument.—^People v. Pera¬ 
les, 75 P. 170, 141 Cal. 581. 

8 , Ariz.—Gonzalez v. State, 188 P. 
872, 21 Ariz. 385—Terr. v. Gomez, 
125 P. 702, 14 Ariz. 139, 42 L.R.A. 
(N.S.) 975. 

N.C.—State v. Beal, 87 S.E. 416, 170 
N.C. 764. 

5 C.J. p 738 note 83. 

^^That a loaded pistol, fired by one 
person at a distance of twenty-five or 


thirty feet against another, is a 
‘deadly weapon* will not be ques¬ 
tioned by anyone in possession of his 
ordinary senses.**—donzalez v. State, 
188 P. 872, 873, 21 Ariz. 385. 

9. People V. Dodini, 196 P. 510, 51 
Cal.App. 179. 

l^oaded Winchester rifle, used with¬ 
in striking distance, either as a club 
or as a firearm, is a dangerous weap¬ 
on as a matter of law.—Coghlan v. 
Miller, 211 P. 163, 106 Or. 46. 
Shotgun 

(1) A double-barreled shotgun has 
been considered as a deadly weapon. 
—^Kosmoroski v. State, 127 S.W. 1056, 
1058, 59 Tex.Cr. 296. 

(2) On the other hand, it has been 
held that a shotgun usually may be 
considered a deadly weapon, but not 
necessarily so.—Jackson v. State, 235 
S.W, 882, 90 Tex.Cr. 369—Teague v. 
State, 206 S.W. 193, 84 Tex.Cr. 169. 

10. Lewis V. State, 279 S.W. 819, 103 
Tex.Cr. 82—Hilliard v. State, 218 
S.W. 1052, 87 Tex.Cr. 15, 8 A.L.R. 
1316—5 C.J. p 738 note 84. 

Bevolver 

The assault of another with a re¬ 
volver, using it as a club, is an as¬ 
sault with a dangerous weapon.— 
Hickey v. U. S., (Alaska) 168 P. 636, 
93 C.C.A. 616, 22 L.R.A.(N.S.) 728. 

11. State V. Bush, 295 P. 432, 50 Ida¬ 
ho 166—3 C.J. p 738 note 86. 

lA Reardon v. State, (Okl.Cr.) 2 P. 
(2d) 100. 

13. Ballard v. State, (Tex.App.) 13 
S.W. 674—Wilks v. State, 3 Tex. 
App. 34. 


14. People V. Simpson, (Cal.App.) 25 
P.(2d) 1008—5 C.J. p 738 note 86. 

15. Pace V. State, (Tex.Cr.) 79 S.W. 
531. 

16. People V. Simpson, (Cal.App.) 25 
P.(2d) 1008. 

17. Terr. v. Maga, 19 Hawaii 167. 

18. Warren v. State, 114 S.W. 705, 
88 Ark. 322—6 C.J. p 738 note 89. 

10. Wilson v. State, 258 S.W. 972, 
162 Ark. 494, 33 A.L.R. 1182—War¬ 
ren V. State, 114 S.W. 705, 88 Ark. 
322. 

20. Ark.—Wilson v. State, 258 S.W. 
972, 162 Ark. 494. 

Cal.—People v. Perales, 75 P. 170, 141 
Cal. 681. 

N.C.—State v. Beal, 87 S.E. 416, 170 
N.C. 764. 

6 C.J. p 738 note 90. 

A powerfTQ man—a Dempsey or a 
Firpo—might kill one by striking 
with the fist or kicking with the 
foot, but a great bodily injury by 
this means would not be an assault 
with a deadly weapon in the sense of 
the aggravated assault statute.— 
Wilson V. State, 268 S.W. 972, 162 
Ark. 494. 

21. Hand v. State, 227 S.W. 194, 88 
Tex.Cr. 422—5 C.J. p 731 note 71. 

22. Hand v. State, supra—Cirul v 
State, 200 S.W. 1088, 83 Tex.Cr. 
8—Slawson v. State, 45 S.W, 575, 
39 Tex.Cr. 176, 73 Am.S.R. 914. 

28. Hand v. State, 227 S.W. 194, 88 
Tex.Cr. 422—Slawson v. State, 45 
S.W. 675. 39 Tex.Cr, 176, 73 Am.S. 
R. 914. 
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assault,regardless of whether or not the acts com¬ 
plained of injured her person.25 The act of an adult 
in taking indecent liberties with the body of a boy 
may also tend to bring shame on him within the 
meaning of this statute.26 

If such an assault is made with a whip or cowhide 
no disgrace in fact need be shown ;27 but, if made 
by some other means, it must be shown that a sense 
of shame or constraint was produced.28 

I 79 , -Inflicting, or with Means or Intent 

to Inflict, Great Bodily Harm 

a. Inflicting such harm 

b. Assault with intent to inflict such harm 

a. Inflicting Such Harm 

The Inflicting of serious or grievious bodily injury 
constitutes aggravated assault under some statutes. 

Under some statutes the aggravated character of 


the assault is made to depend upon the character of 
the injury inflicted.28 In some cases the statutory 
offense consists in the inflicting of “great” bodily 
harm,30 “great bodily injury,”2l “grievous bodily 
harm,”32 or “serious bodily injury.”23 Under such 
statutes, any injury which gives rise to apprehen¬ 
sion of danger to health will be deemed a serious 
bodily injury,24 and in determining whether there has 
been serious bodily injury, the court will consider 
the fact that the person assaulted suffered great bod¬ 
ily pain.25 Accordingly, in order to constitute aggra¬ 
vated assault under these statutes, the injury must be 
of a graver and more serious character than that 
required for a simple battery.^® 

Intent There need not be a specific intent to in¬ 
flict the injury under these statutes but accused 
cannot be held liable for injuries that were not the 
natural and probable consequence of his wrongful 
act, and therefore were not intended.28 


24. Thompson v. State, 43 Tex. 583 

—Cirul V. State, 200 S.W. 1088, 83 

Tex.Cr. 8. 

Acts causiaigf shame or dlsgrrace 

(1) The act of a male person 
treating a chaste female against her 
will with undue familiarity and to 
the extent of forcibly feeling her 
private parts would cause her to feel 
a keen sense of shame or dishonor; 
to be compelled to submit to such 
treatment would tend to degrade her, 
and, if it become known, to dis¬ 
grace her.—Slawson v. State, 45 S. 
W. 575, 39 Tex.Cr. 176, 73 Am,S.R. 
914. 

(2) The act of a male in putting 
his hands under prosecutrix’ clothes 
and forcibly feeling her privates 
would tend to disgrace her.—^Hand v. 
State, 227 S.W. 194, 88 Tex.Cr. 422. 

(3) Fondling of the private parts 
of a female and the insertion of ap¬ 
pellant’s finger in her vagina is an 
aggravated assault.—Caples v. State, 
155 S.W. 267, 69 Tex.Cr. 394. 

Acts not inducing shame 

(1) Defendant’s acts in trying to 
kiss prosecutrix and asking her to 
spend the night with him, while be¬ 
ing improper, did not necessarily in¬ 
flict shame or disgrace on her.— 
Stroup V. State, 42 S.W. (2d) 1026, 
118 Tex.Cr. 11. 

(2) A request that prosecutrix join 
defendant in the back seat of an au¬ 
tomobile, without forcing her into 
the seat, although he “just the same 
as threw me on the back seat,” does 
not induce a sense of shame or dis¬ 
grace, so as to make defendant guilty 
of an aggravated assault.—^Price v. 
State, 236 S.W. 722, 90 Tex.Cr. 534. 

(3) Defendant’s placing his hand 
on the leg of the prosecuting wit¬ 
ness would not necessarily shame or] 


disgrace her.—Clancy v. State, 247 
S.W. 865, 93 Tex.Cr. 380. 

25. Hopson V. State, 209 S.W. 410, 
84 Tex.Cr. 619. 

26. Holmes v. State, (Tex.Cr.) 269 
S.W. 95. 

27. Coolidge v. State, (Tex.Cr.) 24 
S.W. 904. 

28- Clancy v. State, 247 S.W. 865, 
93 Tex.Cr. 380, 27 A.L.R. 857— 
Price V. State, 236 S.W. 722, 90 
Tex.Cr. 534—^Hand v. State, 227 S. 
W. 194, 88 Tex.Cr. 422—5 C.J. p 
731 note 73. 

29. Ariz.—^Brimhall v. State, 255 P. 
165, 31 Ariz. 522, 53 A.L.R. 231. 

Tex.—Lozano v. State, 202 S.W. 510, 
83 Tex.Cr. 174. 

5 C.J. p 733 note 11. 

30. Mainville v. State, 179 N.W. 764, 

173 Wis. 12—5 C.J. p 734 note 13. 

31. Cal,—People v. Hinshaw, 227 P. 
156, 194 Cal. 1. 

Iowa.—State v. (5rimm, 221 N.W. 
804, 206 Iowa 1178—State v. Dick¬ 
son, 202 N.W. 225, 200 Iowa 17— 
State V. Shaver, 198 N.W. 329, 197 
Iowa 1028—State v. Steinke, 170 
N.W. 801, 185 Iowa 481—State v. 
Brackey, 157 N.W. 198, 175 Iowa 
599. 

32. State V. Bowers, 228 N.W. 164, 
178 Minn. 589—State v. Gaularpp, 

174 N.W. 445, 144 Minn. 86—5 C.J. 
p 734 note 14. 

33. Ariz.—^Brimhall v. State, 255 P. 
165, 31 Ariz. 522, 53 A.L.K. 231. 

Neb.—Garofola v. State, 238 N.W. 

755, 121 Neb. 850. 

5 C.J. p 734 note 15. 

34. Svidlow V. State, 236 S.W. 101, 
102, 90 Tex.Cr. 510—5 C.J. p 734 
note 16. 

Assaults involving serious injuries 

(1) Assaulting officer with such 
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violence as to leave him bruised and 
wounded and unconscious, and leav¬ 
ing him in vacant lot in grass weeds. 
—State V. Hefner, 155 S.B. 879, 199 
N.C. 778. 

(2) Assault on a woman with a 
whip which cut into her flesh.— 
State V. Roseman, 12 S.E. 1039, 108 
N.C. 765. 

(3) An assault which had stunned 
the victim, addled his brain and in¬ 
jured his eyes.—State v. Shelly, 4 S. 
E. 530, 98 N.C. 673. 

(4) An assault causing physical 
pain which was “severe for a day or 
two, and more or less for several 
days.”—State v. Huntley, 91 N.C. 
617. 

(5) Other injuries held serious.— 
5 C.J. p 734 note 16 [a]. 

The loss of an eye constitutes a 
grievous bodily injury.—State v. Da- 
muth, 160 N.W. 196, 135 Minn. 76. 

35. State V. Heffner, 155 S.E. 879, 
199 N.C. 778. 

36. State V. Bowers, 228 N.W. 164, 
178 Minn. 589. 

Grievous bodily harm 

The infliction of bruises and marks 
on complainant’s wrist and elbows, 
and a cut on her forehead which re¬ 
sulted in a scar, amounts to grievous 
bodily harm.—State v. Bowers, 228 
N.W. 164, 178 Minn. 589. 

37. State v. Damuth, 160 N.W. 196, 
135 Minn. 76—5 C.J. p 734 note 19. 

38. State V. Shaver, 198 N.W. 329, 
197 Iowa 1028—5 C.J. p 734 note 
20 . 

Unintended injuries 
Where one strikes at another with 
his fists, knocking him down, and the 
deceased’s head strikes the curb¬ 
stone, resulting in death, accused is 
not responsible for the death.—^State 
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b. Assault ’with Intent to Indict Sucli Harm 

(1) In general 

(2) The intent 

(3) Character of injury intended 
(1) In General 

Under statutes making an assault with Intent to In¬ 
flict great bodily harm an aggravated assault, an as¬ 
sault Is essential to the offense, although an assault by 
use of a dangerous or deadly weapon is not necessary. 

In several jurisdictions, under the prevailing stat¬ 
utes, an assault with the intent to inflict great bodily 
harm is an aggravated assaulted To constitute the 
offense there must be an assault^® which must be 
unlawful^i and coupled with a present ability to in¬ 
jure,but no battery43 or injury44 need occur. 
Since the intent of accused and not the act committed 
determines the character of the assault, provided of 
course the act alleged constitutes an assault, it has 
been held that the assault may be committed with 
an unloaded firearm, the intent being present, as 
where the assailant believed his weapon to be load- 
ed.46 In the absence of a statute to the contrary, 
the assault need not be with a deadly or offensive 
weapon,46 in fact, the assailant may be unarmed.47 
Accordingly, under these statutes the crime may be 


committed by an assault with the fists.43 

It is immaterial whether the act complained of is 
committed in a heat of passion, or in a cool deliber¬ 
ate state of mind.43 

The means employed for the commission of an of¬ 
fense of this character must be such as are calculated 
to inflict great bodily injury ;50 but it is unneces¬ 
sary that a dangerous or deadly weapon be employ- 
ed.5i The real injury inflicted is not material except 
in so far as it may tend to show that the means were 
calculated to inflict serious bodily injury.^^ Accord¬ 
ingly, this aggravated assault may be committed by 
striking another with a bottle or club,^^ or a brick- 
bat,54 or by throwing a person from a third story 
window.55 Tbe fists,®® or knee,®^ may also consti¬ 
tute the use of force likely to produce great bodily 
injury, but not necessarily so.®S 

(2) The Intent 

The intent to Inflict great bodily Injury Is an essential 
element of this offense. 

Under statutes of this character the intent to in¬ 
flict an injury, of the kind described by the partic¬ 
ular statute, is an essential element of the offense,®® 
and the absence of such intent cannot be supplied by 


V. Shaver, 198 N.W. 329, 197 Iowa 
1028. 

39. Iowa.—State v. Grimm, 221 N. 
W. 804, 206 Iowa 1178—State v. 
Dickson, 202 N.W. 225, 200 Iowa 
17—State V, Shaver, 198 N.W. 329, 
197 Iowa 1028. 

Mich.—^People v. Smith, 187 N.W. 
304, 217 Mich. 669—^People v, 

Hodge, 162 N.W. 966, 196 Mich. 
546. 

Neb.—Garofola v. State, 238 N.W. 
755, 121 Neb. 850. 

5 C.J. p 739 notes 98-1. , 

40. People V. Smith, 187 N.W, 304, | 
217 Mich. 669—5 C.J. p 740 note 
23. 

41. State V. Mitchell, 116 N.W. 808, 
139 Iowa 455—State v. Shea, 74 N. 
W. 687, 104 Iowa 724—5 C.J. p 740 
note 24. 

42. Nev.—State v. Napper, 6 Nev. 
113. 

N.Y.—People v. Terrell, 11 N.T.S. 
364. 

43. State V. Shaver, 198 N.W. 329, 
197 Iowa 1028—5 C.J. p 740 note 
26. 

44. State v. Schumann, 175 N.W. 75, 
187 Iowa 1212—State v. Steinke, 
170 N.W. 801, 185 Iowa 481. 

Throwing a brick at another with 
great force, but missing the mark, 
may constitute an assault with in¬ 
tent to inflict great bodily injury.— 
State V. Schumann, 176 N.W, 75, 187 
Iowa 1212. 


45. State V. Mitchell, 116 N.W. 808. 
139 Iowa 455. 

46. Cal.—People v. Hinshaw, 227 P. 
156, 194 Cal. 1—^People v. Kimmer- 
le, 265 P. 525, 90 Cal.App. 186. 

Iowa.—State v. Shaver, 198 N.W. 329, 
197 Iowa 1028. 

Minn.—State v. Damuth, 160 N.W. 

196, 135 Minn. 76. 

5 C.J. p 739 note 8. 

Assault with a dangerous or deadly 
weapon see supra § 77. 

47. State v. Damuth, 160 N.W. 196, 
135 Minn. 76. 

48. Cal,—People v. Hinshaw, 227 P. 
156, 194 Cal. 1. 

Iowa.—State v. Brackey, 157 N.W. 

198, 175 Iowa 599. 

Not limited per se 
Assault to do great bodily injury 
is not limited per se by the fact that 
accused at time of assault used sim¬ 
ply his fists.—State v. Grimm, 221 N. 
W. 804, 206 Iowa 1178—State v. Dick¬ 
son, 202 N.W. 225, 200 Iowa 17. 

49. Mainville v. State, 179 N.W. 764, 
173 Wis. 12. 

50. State V. Hart, 140 P. 321, 79 
Wash. 225—5 C.J. p 740 note 33. 

51. People V. Henshaw, 227 P. 156, 
194 Cal. 1—5 C.J. p 740 note 34. 

52. Hodges v. State, 166 S.W. 512, 
73 T€X.Cr. 378. 

53. Fitch V. State, 277 S.W. 150, 102 
Tex.Cr. 253. 

54. People v. Fahey, 30 P, 1030, 64 
Cal. 342. 
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55. People V. Emmons, 61 Cal. 487. 

56. People V. Henshaw. 227 P. 156, 
194 Cal. 1—5 C.J. p 740 note 33 
[a] (1). 

57. People V. Kimmerle, 265 P. 625, 
90 CaLApp. 186. 

58. Flournoy v. State, (Tex.Cr.) 63 
S.W.(2d) 558—5 C.J. p 740 note 33 
[a] (2). 

Simple assault 

One who struck a stranger with 
his fist, knocking him down and 
causing his death when his head 
struck the curb, was held guilty of 
no offense greater than simple as¬ 
sault and battery, since he could not 
have intended such injury as result¬ 
ed.—Flournoy v. State, (Tex.Cr.) 63 
S.W.(2d) 658. 

59. Iowa.—State v. Grimm, 221 N. 
W. 804, 206 Iowa 1178—State v. 
Dickson, 202 N.W. 225, 200 Iowa 17 
—State V. Shaver, 198 N.W. 329, 
197 Iowa 1028—State v. Schumann, 
175 N.W. 75, 187 Iowa 1212—State 
V. Steinke, 170 N.W. 801, 185 Iowa 
481. 

Mich.—People v. Smith, 187 • N.W. 
304, 217 Mich. 669. 

Minn.—State v. Damuth, 160 N.W. 
196, 135 Minn. 76. 

Neb.—Garofola v. State, 238 N.W. 
755, 121 Neb. 850. 

Wis.—Mainville v. State, 179 N.W. 

764, 173 Wis. 12. 

5 C.J. p 739 note 9. 

The gist of the offense is the in¬ 
tent with which the act is done.— 
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the mere fact that the injury is inflicted,although 
an inference of the intent may be justified from the 
occasioning of the injury,or the character of the 

injury, or of the implement employed,or the 

other circumstances attending the assault 

The intent to injure another by discharging a load¬ 
ed gun at him is at least an intent to inflict great bodi¬ 
ly injury, and that a party’s aim is not true does not 
change the intent, if it is the intent and purpose to 

injure.^5 

There need not be a specific intent to assault the 
prosecuting witness®® or to inflict the particular 
kind of injury which resulted;®*^ and hence mistake 
in the identity of the person assaulted affords no 
excuse.®® Another ulterior purpose or intent will 
not prevent a conviction if the charged intent is ac¬ 
tually existent.®® 

Premeditated design. Under statutes which make 
an assault an aggravated one where it is premeditat¬ 
ed and with means calculated to inflict great bodily 
injury, a premeditated design is essential to this 
offense^® which must exist in the mind of the ac¬ 
cused at the time of the assault.*^^ As assault com¬ 


mitted with premeditated design, but without the 
specific intent to kill, and by the use of means cal¬ 
culated to inflict great bodily injury, is an “aggra¬ 
vated assault.”'^2 

(3) Character of Injury Intended 

The Injury intended to be inflicted must be one of a 
more serious character than an ordinary battery, al¬ 
though it need not be a permanent injury. 

While the expression “great bodily injury,” or 
“great bodily harm,” is not capable of exact defi- 
nition,73 it is construed by the courts to mean an 
injury of a graver and more serious character than 
an ordinary battery,or, as has been otherwise 
stated, a serious injury of an aggravated nature,*^® 
which it has been held need not be permanent*^® 

§ 80. —- In Court 

Under some statutes an assault Is aggravated when 
committed in a court of justice. 

Under some statutes an assault is aggravated 
when committed in a court of justice.77 However, 
it is not sufficient to constitute an aggravated assault 
that the offense was merely committed on a jus- 


state V. Dickson, 202 N.W. 225, 200 
Iowa 17. 

60. State V. Shaver, 198 N.W. 329, 
197 Iowa 1028—5 C.J. p 739 note 
10 . 

61. Iowa.—State v. Shaver, 198 N. 
W. 329, 197 Iowa 1028. 

Minn.—State v. Bowers, 228 N.W. 

164, 178 Minn. 589. 

5 C.J. p 739 note 11. 

62. State v. Grimm, 221 N.W. 804, 
206 Iowa 1178—5 C.J. p 739 note 
12 . 

Character of Injnry 
Where the evidence shows that de¬ 
fendant struck complainant a blow 
in a vital part of the body with a 
deadly weapon, whereby he was ren¬ 
dered unconscious, it is sufficient to 
prove intent to do great bodily harm. 
—People V. Smith, 64 N.W. 200, 106 
Mich. 431. 

63. State V. Schumann, 175 N.W. 75, 
187 Iowa 1212—5 C.J. p 739 note 
13. 

64. Iowa.—State v. Grimm, 221 N. 
W. 804, 206 Iowa 1178—State v. 
Schumann, 175 N.W. 75, 187 Iowa 
1212. 

Neb.—Garofola v. State, 238 N.W. 

755, 121 Neb. 850. 

5 C.J. p 739 note 14. 
previous relations 
As bearing upon the intent of de¬ 
fendant, previous relations between 
defendant and prosecuting witness 
is pertinent.—State v. Schumann, 175 
N.W. 75. 187 Iowa 1212. 

The physical a^alifications of the 


parties to the assault have a direct 
bearing upon the question of the in¬ 
tent.—State V. Dickson, *202 N.W. 
225, 200 Iowa 17. 

65. State V. Schumann, 175 N.W. 75, 
187 Iowa 1212. 

66- Mich.—^People v. Hodge, 162 N. 

W. 966, 196 Mich. 546. 

Minn,—State v. Bowers, 228 N.W. 

164, 178 Minn. 689. 

5 C.J. p 739 note 15. 

Specific intent 

Defendant who shot at another, 
missing him entirely, but wounding 
another, was held guilty of assault 
with intent to do great bodily harm, 
notwithstanding that he had no 
specific intent to injure the one 
wounded.—^People v. Hodge, 162 N. 
W. 966, 196 Mich. 546. 

67. Cal.—^People v. Hinshaw, 227 P. 
156, 194 Cal. 1. 

Iowa.—State v. Shaver, 198 N.W. 

329, 197 Iowa 1028. 

5 C.J. p 739 note 16. 

Resnlt need not be intended 
Defendant need not have intended 
the precise injury which resulted 
from the assault; it is sufficient if 
serious bodily harm of any kind was 
contemplated.—^People v. Miller, 52 
N.W. 65, 91 Mich. 639. 

68. People v. Kalunki, 81 N.W. 923, 
123 Mich. 110—5 C.J. p 739 note 
17. 

69. People V. Smith, 64 N.W. 200, 
106 Mich. 431—5 C.J. p 740 note 18. 

70. Hodges V. State, 166 S.W. 512, 
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73 Tex.Cr. 378—5 C.J. p 740 note 

31. 

71. Decker v. State, 124 S.W. 912, 
58 Tex.Cr. 169—5 C.J. p 740 note 

32. 

72. Armstrong v. State, 131 S.W. 
1074, 60 Tex.Cr. 316. 

73. State v. Grimm, 221 N.W. 804, 
206 Iowa 1178—State v. Dickson, 
202 N.W. 225, 200 Iowa 17—State 

V. Schumann, 175 N.W. 75, 187 
Iowa 1212—State v. Steinke, 170 
N.W. 801, 185 Iowa 481—5 C.J. p 
740 note 19. 

74. Iowa.—State v. Shaver, 198 N, 

W. 329, 197 Iowa 1028—State v. 
Schumann, 175 N.W. 75, 187 Iowa 
1212. 

Minn.—State v. Bowers, 228 N.W. 

164, 178 Minn. 689. 

5 C.J. p 740 note 20. 

75. People v. Smith, 187 N.W. 304, 
217 Mich. 669—5 C.J, p 740 note 
21 . 

An “assault to do great bodily 
harm less than murder,»» within the 
statute making such an assault a 
crime, is an attempt or offer with 
force and violence to do corporal 
hurt to another, coupled with an in¬ 
tent to do great bodily harm of a 
serious and aggravated nature less 
than murder.—People v. Smith, 187 
N.W. 304, 217 Mich. 669. 

76. Murphey v. State, 61 N.W. 491, 
43 Neb. 34. 

77- State v. Hunter, 44 Tex. 94— 
Milstead v. State, 19 Tex.App. 490 
—5 C.J. p 734 note 21. 
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tice; it is necessary under the statute, that the as¬ 
sault be made in court.78 

§ 81. — In House of Private Family 

Under some statutes, If an assault and battery is 
committed In the house of a private family it amounts to 
an aggravated assault. 

By Statute an assault may become aggravated when 
the person committing the offense goes into the house 
of a private family and is there guilty of an assault 
and battery,'^8 though the one committing the 

offense enters the house as a guest.^O Xo constitute 
this offense a battery must be committed,8i and the 
person whose residence is invaded must have a fam¬ 
ily, S2 but the statute does not apply where the ac¬ 
cused is one of the family and living in the house.83 
The offense must have been committed inside, and 
not merely at the house of a private family,^^ al¬ 
though an assault committed on the gallery of a pri¬ 
vate residence is within the purview of this stat- 

ute.S5 

§ 82. — In Public Meeting 

By statute, an assault committed in a place of pub¬ 
lic worship may become an aggravated assault. 

Under statutory enactment an assault, when com¬ 
mitted in any place of public worship,^® or in any 
place where persons are assembled for the purpose 
of innocent amusement, may be regarded as ag- 
gravated.^*^ It has been held sufficient for convic¬ 


tion under such a statute that the offense was com¬ 
mitted immediately outside of the place of worship, 
and the protection of this statute extends to the 
congregation while assembling and dispersing, as well 
as during the meeting.^s 

§ 83. - On Decrepit Person 

Under some statutes, an assault by a person of 
robust health or strength on a decrepit person may be 
an aggravated assault. 

An assault by a person of robust health or strength 
on a decrepit person is, by statute in some jurisdic¬ 
tions, an aggravated assault, and one is decrepit who 
is disabled, incapable, or incompetent, from either 
physical or mental weakness or defects, whether pro¬ 
duced by age or other causes, to such an extent as 
to render him comparatively helpless in a personal 
conflict with a person of ordinary health and 

strength.S3 

§ 84. -On Officer 

It may, under some statutes, constitute an aggra¬ 
vated assault to assault an officer while he is about his 
official duties. 

In some jurisdictions an assault and battery be¬ 
comes aggravated when committed upon an officer,®® 
provided he was at the time of the assault in the 
discharge of the duties of his office,®^ and provided 
that the assault made was an interruption of his offi¬ 
cial duties.®^ While, under some statutes, to be 


78. Milstead v. State, supra. 

79. Ex parte Gonzalez alias Mon- 
roy, 7 Porto Rico 451—5 C.J. p 
734 note 22. 

80. Ward v. State, 151 S.W. 1073, 
68 T€x.Cr. 154. 

81. Pederson v. State, 1 S.W. 521, 
21 Tex.App. 485. 

82. State v. Cass, 41 Tex. 552. 

83. Hall V. State, 16 Tex.App. 6, 49 
Am.R. 824—6 C.J. p 736 note 25. 

84. Pederson v. State, 1 S.W. 621, 
21 Tex.App. 485. 

BistixLction between and ‘^in” 
To make the offense an aggravat¬ 
ed assault, the defendant must have 
gone into the house and there com¬ 
mitted it; if committed at the house, 
although outside of the house, it 
will not be an aggravated assault.— 
Pederson v. State, 1 S.W. 621, 21 Tex. 
App. 485. 

85. Herd v. State, 99 S.W. 1119, 50 
Tex.Cr. 600. 

86 . Pinson v. State, 23 Tex. 579— 
Pollock V. State, 131 S.W. 1094, 
60 Tex.Cr. 266. 

87. Blackwell v. State, 17 S.W. 1061, 
30 Tex.App. 416. 

A scliool^otLsev when a religious 


meeting is held therein, is a place 
of public worship within the stat¬ 
ute.—Blackwell v. State, 17 S.W. 
1061, 30 Tex.App. 416. 

88. Pollock V. State, 131 S.W. 1094, 
60 Tex.Cr. 265. 

89. Hall V. State, 16 Tex.App. 6, 11, 
12, 49 Am.R. 824—5 C.J. p 732 note 
91. 

Aged person 

One fifty-seven years of age, six 
feet two inches tall, and weighing 
one hundred and seventy-five pounds, 
is not an aged person, within the 
meaning of the aggravated assault 
statute.—^Black v. State, (Tex.Cr.) 
67 S,W, 113. 

Bhenmatio 

One fifty years of age, disabled by 
rheumatism so that he was compel¬ 
led to carry his arm in such an un¬ 
natural position that it would be al¬ 
most, if not entirely, useless to him 
in a personal difficulty, is decrepit 
within the meaning of the statute.— 
Bowden v. State, 2 Tex.App. 66. 
Robust health 

A person twenty-eight years of 
age, 6 feet tall, weighing one hun¬ 
dred and sixty-five pounds, and hold¬ 
ing the position of deputy city mar¬ 
shal, is a person of robust health and 
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Strength within such a statute.— 
Black V. State, (Tex.Cr.) 67 S.W. 113. 

90. Nestor v. State, 61 S.W.(2d) 399, 
121 Tex.Cr. 22—Cockrell v. State, 
211 S.W. 939, 85 Tex.Cr. 326—Cur- 
lin V. State, 209 S.W. 666, 84 Tex. 
Cr. 602—5 C.J. p 733 note 92. 

Shooting caused by illegal arrest 
If the action of defendant in 
shooting at an officer who had him 
in custody was prompted by passion 
resulting from a legally adequate 
cause, that is, an illegal arrest, his 
offense was not assault to murder, 
but merely aggravated assault.— 
Cockrell v. State, 211 S.W. 939, 85 
Tex.Cr. 326. 

91. Nestor v. State, 51 S.W.(2d) 

399, 121 Tex.Cr. 22—Curlin v. 

State, 209 S.W. 666, 84 Tex.Cr. 602 
—5 C.J. p 733 note 93. 

921. Nestor v. State, 61 S.W.(2d) 
399, 121 Tex.Cr. 22—Curlin v. 

State, 209 S.W. 666, 84 Tex.Cr. 602. 

Intermpticn of duties 

One who assaults an officer who 
was going to his office to leave pa¬ 
pers he had gotten from the post 
office before rejoining a client, who 
was waiting in an automobile to go 
to the country to look at land, did 
not assault him while he was dis- 
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guilty of this offense the offender must know that the 
person assaulted is an officer,93 it is not necessary 
that the person assaulting the officer knows that 
the officer is about his official duties.94 Under other 
statutes ignorance of the fact that the person as¬ 
saulted was a peace officer in the discharge of his 
duties is no defense to the crime, but it may be shown 
to reduce the grade of the offense from an aggravat¬ 
ed to a simple assault.95 

An assault on a de facto officer to prevent an ar¬ 
rest is an aggravated assault the saine as if the of¬ 
ficer were de jure.96 

Resisting an officer as obstructing justice is dis¬ 
cussed in the title Obstructing Justice. 

§ 85. Attempts 

There cannot be an attempt to commit an assault, 
although there may be an attempt to commit an ag¬ 
gravated assault where the aggravation consists In acts 
involving a battery. 

As an assault necessarily includes an attempt, and 
is, in itself, an attempt to commit a crime, it would 
seem that there can be no such offense as an attempt 
to commit a simple assault.97 In some cases, how¬ 
ever, it would seem that there may be an attempt to 
commit an aggravated assault where the aggravation 
consists in acts involving a battery.93 Further, it 
should be noted that where the matter of aggrava¬ 
tion consists in the intent to commit a distinct of¬ 
fense there may be an attempt to commit such of¬ 
fense which does not proceed far enough to con¬ 
stitute an assault.99 A distinction is also made be¬ 
tween attempts to commit felonies and assaults with 
intent to commit them; the question of assault is 
not necessarily involved in the first class of offenses, 
while in the second class it is an essential element 
of the crime charged.^ In any event to constitute 
an attempt some act must be done in execution of 
the criminal design other than mere preparation 
therefor.2 

charging, or attempting to discharge, 
an official duty.—Curlin v. State, 209 
S,W. 666, 84 Tex.Cr. 602. 

93. Nestor v. State, 51 S.W.(2d) 399, 

121 Tex.Cr. 22. 

94. Coleman v. U. S., 

268 F. 468. 

95. Commonwealth v. Kirby, 2 
Cush. 577—5 C.J. p 733 note 94. 

96. State v. Bryant, 219 N.W. 877, 

174 Minn. 565. 

97. Wilson v. State, 53 Ga. 205. 

98. People v. Stouter. 75 P. 780, 142 
Cat 146—5 C.J. p 741 note 55. 
trader a statute punishing lewd 

acts upon children, there can be an 
attempt to commit the offense with¬ 
out accomplishing it.—^People v. 

Stouter, 7$ P. 780, 142 Cah 146. 


§ 86. Defenses 

a. In general 

b. Acts done in jest 

a. In General 

In addition to defenses usually available In the 
prosecution of any crime, matters which negative an 
essential element of a criminal assault or an assault 
and battery constitute a defense thereto. 

Generally, only such matters as bar prosecution 
for the offense, such as former jeopardy, insanity, or 
the statute of limitations, as discussed in the title 
Criminal Law, or matters which negative the essen¬ 
tial elements of the crime, which will be discussed in 
detail in the following sections, are a defense to a 
prosecution for assault and battery. 

Where accused was invited by a married woman 
to visit her at midnight, when both believed that 
her husband would be away, and where the husband 
and accused got into an altercation on accused's 
attempt to make the visit, the fact that accused was 
invited to the premises by the wife is no justifica¬ 
tion for his assault on the husband.3 

b. Acts Done in Jest 

There may be an assault, even though the act com¬ 
plained of 1$ done in Jest. 

The fact that an act, otherwise constituting an 
assault, is done in a spirit of fun will not deprive 
it of its unlawful character.^ 

§ 87. —• Accident 

An unintentional lawful act will not constitute an 
assault. 

In view of the fact that an intent to injure is an 
essential element of the offense, as already dis¬ 
cussed in § 63, as a general rule an accidental or 
unintentional act will not constitute an assault,^ un¬ 
less committed under circumstances of gross care- 

the dose was intended for such per¬ 
son as a trick, and not for medicinal 
purposes.—State v. Monroe, 28 S.E. 
547, 121 N.C. 677, 61 Am.S.R. 686, 43 
L.R.A. 861. 

5. Ala. — Robinson v. State, 93 So. 

262, 18 Ala.App. 612. 

Mont.—State v. Kuum, 178 P. 288, 55 
Mont. 436. 

N.C.—State v. Agnew, 164 S.E. 578, 
202 N.C. 755. 

Tex.—Savage v. State, 244 S.W. 1002, 
92 Tex.Cr. 520. 

C.J. p 742 note 60. 

Accidental pointing of weapon 
If one person points a loaded fire¬ 
arm at another with a purpose to do 
the other an injury or put him in 
fear, he is guilty of an unlawful act 
amounting to an assault, but not go 


(C.C.A.Ky.) 


99. Burton v. State, 62 So. 394, 8 
Ala.App. 295. 

1. Ross V. State, 93 P. 299, 94 P. 
217, 16 Wyo. 285. 

2. State V. Roby, 188 N.W. 709. 194 
Iowa 1032—5 C.J. p 742 note 58. 

3. Wheeler v. State, 132 N.E. 259, 
191 Ind. 127. 

4. State V. Monroe, 28 S.E. 647, 121 
N.C. 677, 61 Am.S.R. 686, 43 L..R.A. 
861—5 C.J. p 742 note 63. 

Selling drugs for practical Jokes 
A druggist who sold croton oil, 
and at the purchaser’s request drop¬ 
ped it into a piece of candy, is guilty 
of assault and battery, where the 
purchaser caused another person to 
eat the candy to his injury, and the 
druggist had reason to believe that 
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lessness.® Where the act constituting the assault is 
done through a mistake of fact, such mistake may be 
considered as bearing upon the absence of criminal 
intent^ 

Accident as a defense, however, does not extend 
to those cases where accused intended a wrongful 
blow for another person and accidentally hit the 
prosecuting witness,8 since, as already discussed in 
§ 63, the intent with which an assault is made need 
not be to do the particular injury inflicted. 

§ 88. -Advice of Counsel 

That accused acted on advice of counsel will not ex¬ 
cuse an assault and battery. 

It is no justification for an assault and battery that 
accused acted on the advice of counsel.* 

§ 89. - Compromise 

Ordinarily, the offense of assault and battery may be 
compromised either before or after indictment. 

In accordance with the rule in criminal cases gen¬ 
erally as discussed in the title Criminal Law § 41 [16 
CJ. p 93 note 90], the offense of assault and bat¬ 
tery may, as constituting a mere misdemeanor, ordi¬ 


narily be compromised either before or after in¬ 
dictment, but not after conviction.^® 

§ 90. —Consent 

The consent of the one assaulted to the act com¬ 
plained of is a good defense. 

At common law the consent of the party toward 
whom the act is directed will prevent it from amount¬ 
ing to an assault and constitute a defense,and like¬ 
wise a battery cannot be committed unless against the 
will of the injured party.^^ Consent, however, is 
not a defense when the party assaulted is a child 
so young as to be incapable of a valid assent to the 
acti3 Moreover, the rule that consent to an un¬ 
lawful assault and battery may be a justification 
has no application where it is a matter that con¬ 
cerns the peace and dignity of the state accord¬ 
ingly each of two persons fighting by consent is 
guilty of*an assault, regardless of who struck the 
first blow.i5 

Consent obtained by fraud is not a defense.^® 

Indecent assault If a woman is over the age of 
consent, there can be no assault on account of liber¬ 
ties taken with her person, to which she has fully 
and freely consented but a different rule applies 


when the pointing of the weapon is 
accidental or without intent to in¬ 
jure or put in fear.—State v. Kuum, 
178 P. 288. 55 Mont 436. 

Aggravated assault 
A conviction for aggravated as¬ 
sault cannot be based upon mere 
negligence.—^Brimhall v. State, 255 
P. 165, 31 Ariz. 522, 63 A.L.R. 231. 

Shooting officer 

One who shot and wounded an of¬ 
ficer, believing that he was attempt¬ 
ing to rob him, is not guilty of ag¬ 
gravated assault.—^Walker v. State, 
232 S.W. 509, 90 Tex.Cr. 56. 

XTnavoidahle accident to innocent by¬ 
stander 

An injury to an innocent bystand¬ 
er, if inflicted by defendant during 
an encounter in which he was justi¬ 
fiably defending himself from an un¬ 
warranted murderous assault, would 
have been one of those unavoidable 
accidents, for which the law offers 
no redress.—^Robinson v. State, 93 
So. 262, 18 Ala.App. 612. 

6 . State V. Agnew, 164 S.B. 578, 202 
N.C. 755—5 C.J. p 742 note 61. 

7- Stermer v. State, 78 S.W. 1072, 
46 Tex.Cr. 183—5 C.J. p 742 note 
62. 

Woman dressed as man 

In a prosecution for aggravated 
assault, where the sole ground of 
aggravation charged was that the 
injured party was a female, accused 
was entitled to the benefit of the law 


applied in criminal cases of an hon¬ 
est mistake of fact if the prosecut¬ 
ing witness was wearing the apparel 
of a man and presented the appear¬ 
ance of one, and accused was misled 
into the belief that she was a man, 
without fault or want of care on his 
part, since such a mistake mitigated 
the offense.—^Vyoral v. State, 224 S. 
W. 8^9. 88 Tex.Cr. 34. 

8 . Savage v. State, 272 S.W. 193, 100 
Tex.Cr.R. 361. 

9. Commonwealth v. Middleby, 73 
N.E. 208, 187 Mass. 342. 

10. People V. Bishop, 5 Wend.(N.Y.) 
Ill—5 C.J. p 742 note 65. 

11. State V. Archer, 115 N.W. 1075, 
22 S.D. 137—5 C.J. p 742 note 67. 

12 . Ark.—Moreland v. State, 188 S. 
W. 1, 125 Ark. 24, L.R.A.1917A 140. 

N.Y.—Pillow V. Bushnell, 5 Barb. 

156, 4 How.Pr. 9, 2 Code Rep. 19. 
N.C.—State v. Gooding, 146 S.E. 806, 
807, 196 N.C. 710. 

5 C.J. p 742 note 68. 

Consent to corporal punishment by 
a pupil in order to save himself from 
expulsion from school is a defense to 
a charge of assault and battery.— 
Vanvactor v. State, 16 N.E. 341, 113 
Ind. 276, 3 Am.S.R. 646. 

Previous consent not present consent 
The fact that defendant kissed 
complaining witness six years previ¬ 
ously, before her marriage, did not 
justify him in grasping her wrist 
with a view of kissing her.—^More¬ 
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land V. State, 188 S.W. 1, 125 Ark. 24, 
L.R.A.1917A 140. 

13. Mo.—State v. Jeffords, (App.) 
94 S.W. (2d) 915. 

N.Y.—^People v. Gibson, 134 N.E. 531, 
232 N.Y. 458. 

5 C.J. p 742 note 69. 

14. People V. Gibs-on, supra—5 C.J. 
p 742 note 70. 

Impairing child’s morals 
One having, or attempting to have, 
intercourse with a child of tender 
years is guilty of a public offense, it 
being a misdemeanor to willfully 
cause the morals of such child to 
become depraved.—People v. Gibson, 
134 N.E. 531, 232 N.Y. 458. 

15. People v. Gibson, supra—5 C,J. 
p 743 note 71. 

1 & communication of disease to 
wife 

A wife in confiding her person to 
her husband does not consent to 
cruel treatment, or to infection with 
a loathsome disease. A husband, 
therefore, knowing he has such a 
disease, and concealing the fact from 
his wife, by accepting her consent, 
and communicating the infection to 
her, inflicts on her physical abuse, 
and injury, resulting in great bodily 
harm, and he becomes, notwithstand¬ 
ing his marital rights, guilty of an 
assault and battery.—State v. Lank¬ 
ford, 102 A. 63, 6 Boyce (Del.) 594. 

17. State V, Archer, 116 N.W. 1075, 
22 S.D. 137—5 C.J. p 743 note 73. 



90 


ASSAULT AND BATTERY 


6 C.J.S. 


where the consent was obtained by fraud,i8 as in 
case of pretended medical treatment.^® 

Mere submission to an indecent act, without any 
positive exercise of a dissenting will, where, owing 
to circumstances, the person submitting is in igno¬ 
rance of the nature of the act, is not such a con¬ 
sent as the law contemplates, so as to prevent the 
act from being an assault ,20 and the age and the 
mentality of the subject of an indecent assault should 
always be considered in determining the presence or 
absence of consent .21 

It is generally held, sometimes by virtue of express 
statutory provision, that a child of tender years can¬ 
not consent to the commission of indecent acts on its 
person, and submission to such acts will not constitute 
consent.22 On the other hand, where the prosecu¬ 
trix was under the age of consent, it was-held that 
she was capable of consenting to familiarity with 
her person, and such consent was a defense to a 
prosecution for aggravated assault. It must be noted, 
however, that accused was a youth seventeen years 
old.23 


§ 91. -Provocation 

In the absence of a statute to the contrary, mere 
provocation Is not a defense to a prosecution for as¬ 
sault and battery, although In some jurisdictions the fact 
that accused detected the injured party in committing or 
attempting to commit adultery with his wife is a de¬ 
fense. 

In view of the fact that peace and good order 
forbids that individuals shall right their own 
wrongs,24 in the absence of a statute to the con¬ 
trary, mere provocation cannot constitute a defense 
to assault or assault and battery,25 or aggravated as- 
sault,26 at least when not committed under its im¬ 
mediate influence,27 or where the provocation does 
not occur in defendant’s presence,^^ although the 
existence of provocation may be considered in miti¬ 
gation and as bearing upon the punishment demand- 
ed.29 

Under some statutes relating to assaults with 
deadly weapons, the presence of considerable provo¬ 
cation will constitute a defense^O unless the cir¬ 
cumstances of the assault show an abandoned and 
malignant heart^i Under such a statute the acts 


18. Bartell v. State, 82 N.W. 142, 
106 Wis. 342—5 C.J. p 743 note 74. 

19. Bartell v. State, supra—5 C.J. p 
743 note 76. 

ao. Carter v. State, 51 S.W.(2d) 316, 
121 Tex.Cr. 493. 

21 . State v. Marks, 101 S.E. 24, 178 
N.C. 730—5 C.J. p 743 note 79. 

22 . Iowa,—State v. Roby, 188 N.W. 
709, 194 Iowa 1032—State v, Sher¬ 
man, 77 N.W. 461, 106 Iowa 684. 

Mo.—State v. Jeffords, (App.) 94 S. 
W.(2d) 915. 

N.T.—^People v. Gibson, 134 N.E. 531, 
232 N.Y. 458, affirming 183 N.T.S. 
954, 193 App.Div. 897. 

N.C.—State v. Marks, 101 S.E. 24, 
178 N.C. 730. 

Tex.—Carter v. State, 51 S.W.(2d) 
316, 121 Tex.Cr. 493—St. John v. 
State, 178 S.W. 360, 77 Tex.Cr. 290. 
5 C.J. p 743 notes 76, 77. 

Persuasion 

The consent of a child, obtained by 
persuasion, is no defense, since the 
result of such persuasion is just as 
great an evil as if it had been ac¬ 
complished by other means.—State v. 
Chisenhall, 11 S.E. 518, 106 N.C. 676. 

23. Price V. State, 236 S.W. 722, 90 
Tex.Cr. 534. 

24. Tisdale v. State, 164 N.E. 801, 
199 Ind. 1. 

25. Bel.—State v. Roe, 103 A. 16, 7 
Boyce 95. 

Ind.—Tisdale v. State, 164 N.E. 801, 
199 Ind. 1. 

Ky.-—^Hill v. Commonwealth, 264 S. 
Wi 1045, 204 Ky. 440. 


Miss.—^Barnes v. State, 119 So. 172, 
152 Miss. 250. 

Mo.—State v. Langford, 240 S.W. 

167, 293 Mo. 436. 

6 C.J. p 755 note 54. 

A slight assault, such as striking, 
striking at, or pushing, will not jus¬ 
tify a person in using more force or 
violence than is necessary to protect 
the person from bodily harm.— 
State V. Roe, 103 A. 16, 7 Boyce 
(Del.) 95. 

Grading road contrary to wishes 
The act of a road overseer in grad¬ 
ing a public road in front of defend¬ 
ant's house, contrary to his wishes, 
afforded no justification for assault 
—State V. Langford, 240 S.W, 167, 
293 Mo. 436. 

Shooting policeman. 

An officer’s act in preventing de¬ 
fendant illegally as defendant 
thought from engaging in target 
practice, will not justify defendant's 
act of shooting the officer.—State v. 
Smithson. 22 P(2d) 129, 64 Nev. 430. 

26. State v. Taylor, 26 P.(2d) 598, 
138 Kan. 407—5 C.J. p 756 note 56. 

3CiOSS of custody of children 

Where parents of minor children 
are estranged, and the mother finds 
a home for the children in her broth¬ 
er’s home, the father's equal right 
to custody of the children does not 
include a right to go to the home 
where the children are kept at a late 
hour of the evening, nor to shoot 
the wife and her brother protesting 
against his taking the child.—State 
V. Taylor, 26 P.(2d) 698, 138 Kan. 
407. - 


27. State v. Webb. 182 S.W. 975. 266 
Mo. 672—5 C.J. p 756 note 66. 

Acts of prior day 

No words spoken or acts done by 
a person on the day before an as¬ 
sault on him could justify the as¬ 
sault.—State V. Mills, 62 A. 266, 3 
Pennew.(Del.) 508. 

Provocation hours prior to assault 
That prosecutor feloniously as¬ 
saulted by accused had, some hours 
before, as superintendent of schools, 
chastised accused's son did not jus¬ 
tify the offense.—State v. Webb, 
182 S.W. 976, 266 Mo. 672. 

28. Redding v. State, 102 S.E. 845, 
25 Ga.App. 233—5 C.J. p 766 note 
67. 

29. State v. Webb, 182 S.W. 975, 266 
Mo. 672—5 C.J. p 766 note 58. 

3a Parsley v. State, 230 S.W. 687, 
148 Ark. 518—6 C.J. p 756 note 60. 
See People v. Miller, 273 Ill.App. 
422—People V. Mines, 164 IlLApp. 
658. 

Aggravated assault 

If the assault was "committed up¬ 
on a sudden heat of passion caused 
by a provocation apparently suffi¬ 
cient to make the passion irresisti¬ 
ble,” so that the offense would have 
been reduced to manslaughter if 
death had ensued, defendant would 
not have been guilty of assault with 
intent to kill.—Parsley v. State, 230 
S.W. 587, 689, 148 Ark. 518. 

31. Winfield v. State, 3 Greene 
(Iowa) 339. 
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done must be committed under the immediate in¬ 
fluence of the provocation.32 

Intimacy with accused's wife* It has been held 
that a husband may attack for unlawful intimacy 
with his wife in his presence, which raises a well- 
founded belief that the criminal act is just over or 
about to begin.^3 Mere talking to accused’s wife 
after being told not to do so,34 or flirting with ac¬ 
cused’s wife,35 is not sufficient provocation within 
the rule. Likewise, the mere walking or driving of 
a married woman with another man, or a married 
man with another woman, is not sufficient provoca¬ 
tion to justify an assault on either spouse.36 

A statute providing that a homicide is justifiable 
when committed by the husband upon the person of 
any one taken in the act of adultery with the wife, 
has been held not to extend the immunity to an ag¬ 
gravated assault upon the person so taken.37 On the 
other hand, under such a statute, it has been held 
that when the injured husband meets one, the next 
morning, who has attempted, over night, to violate 
his marriage bed, and fires upon him, it is right and 
proper to give in evidence the previous occurrence, 
as a justification or excuse for the act.33 

Opprobrious words, abusive language, or insulting 
conduct* In accordance with the general rules just 
stated, in the absence of statute, mere words, no 
matter how abusive, insulting, vexatious, or threat¬ 
ening they may be, will not justify an assault or 
battery,33 although they may mitigate the punish¬ 


§ 91 

ment,40 and a like rule has been applied to looks and 
insulting gestures.4i 

Under some statutes, however, opprobrious words 
or abusive language may amount to a justification,42 
In accordance with the terms of such statutes the 
words must be uttered “at or near the time of” the 
assault,43 or “at the time of the commission” there- 
of,44 or, where the statute does not make an ex¬ 
press provision, they must have been uttered at the 
time of the assault45 Under other statutes the prov¬ 
ocation arising from insulting conduct or language 
concerning a female relative may constitute a de- 
fense.46 Where it is held that the words must have 
been uttered at the time of the assault, written and 
published statements concerning the accused have 
been held not to afford justification ;47 but where the 
statute provides that words used at or near the time 
of assault may be considered a contrary conclusion 
has been reached,48 provided the objectionable lan¬ 
guage alleged to have been contained therein came 
to the knowledge of defendant so recently as to be 
at or near the time of the assault.43 

Such a statute will not justify an assault of an 
aggravated or excessive nature,as where a deadly 
weapon is employed in a manner likely to produce 
death.5i 

It has been further held that such defense is avail¬ 
able only between private persons,52 and is not avail¬ 
able where defendant brings on the difficulty by first 
using opprobrious words.53 
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32. Sensobaugh v. State, 244 S.W. 
379, 92 Tex.Cr. 417—5 C.J, p 756 
note 62. 

3a Redding v. State, 102 S.E. 845, 
25 Ga.App. 233. 

34. Smith v. State, 110 S.E. 412, 37 
Ga.App. 653. 

35. Barnes v. State, 119 So. 172, 152 
Miss. 250. 

3S. Outlaw V. State, 89 So. 342, 82 
Fla. 68, 18 A.L.R. 1066. 

37. Sensobaugh v. State, 244 S.W. 
379, 92 Tex.Cr. 417. 

Maiming 

Where appellant found the injured 
party and appellant's wife under cir¬ 
cumstances Justifying the conclusion 
that they were about to have crim¬ 
inal relations, and where appellant, 
at the point of a gun, tied the in¬ 
jured party, and then, while tied, cut 
ofC his penis with a razor, the stat¬ 
ute was no defense for his act— 
Sensobaugh v. State, 244 S.W. 379, 92 
Tex.Cr. 417. 

38. Biggs V. State, 29 Ga. 723, 76 
Am.D. 630. 

*39. Ark.—Parsley v. State, 230 S.W. 
587, 148 Ark. 518. 


[Del.—State v. Roe, 103 A. 16, 7 
Boyce 95. 

Ind.—Tisdale v. State, 154 N.E. 801, 
199 Ind. 1. 

Mo.—State v. Langford, 240 S.W. 
167, 293 Mo. 436. 

Neb.—Grebe v. State, 201 N.W. 142, 
112 Neb. 759. 

S.C.—State V. Cooler, 98 S.E. 845, 
112 S.C. 95. 

Tex.—Mathis v. State, 206 S.W. 528, 
84 Tex,Cr. 347—Eitel v. State, 182 
S.W. 318. 78 Tex.Cr. 552. 

5 C.J. p 756 notes 63, 66. 

40. Mathis V. State, 206 S.W. 628, 
84 Tex.Cr. 347—^Eitel v. State, 182 
S.W. 318, 78 Tex.Cr. 652—5 C.J. 
p 756 note 67. See People v. 
Johns, 190 IlLApp. 367. 

41. State V. Brooks, 84 A. 225, 3 
Boyce (Del.) 203 —5 C.J, p 757 note 
68 . 

43. Bjiox V. State, 92 So. 206, 18 
Ala.App. 368—5 C.J. p 757 note 69. 

43. Knox V. State, supra—5 C.J. p 
767 note 70. 

44. Lizana v. Lang, 43 So. 477, 90 
Miss. 469. 

45. Haygood v. State, 73 S.E. 81, 137 

Ga. 168—5 C.J. p 757 note 72. ] 
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I 4a Morrison v. State, 135 S.W. 561, 
61 Tex.Cr. 223. 

47. Berry v. State, 31 S.E. 592, 105 
Ga. 683—Mitchell v. State, 41 Ga. 
527—^Haygood v. State, 73 S.E. 423, 
10 Ga.App. 394—5 C.J. p 757 note 
73. 

48. Brooke V, State, 46 So. 491, 155 
Ala. 78. 

49. Knox V. State, 92 So. 206, 18 
Ala.App. 358. 

50. McKinley v. State, 48 S.E. 917, 
121 Ga. 193—5 C.J. p 767 note 75. 

51^ Mathews v. State. 54 S.E. 196, 
125 Ga. 50—^Mitchell v. State, 34 
S.E. 576, 110 Ga. 272—Samuels 
V. State, 29 S.E. 427, 103 Ga. 3— 
Nixon V. State, 28 S.E. 971, 101 Ga. 
674. 

52. Moody V. State, 48 S.E. 340, 120 
Ga. 868—^Burns v. State, 7 S.E. 88, 
80 Ga. 544. 

Officer and prisoner 
An officer cannot Justify an as¬ 
sault and battery on a prisoner on 
the ground that the beating was pro¬ 
voked by the use of opprobrious 
words or abusive language.—^Burns 
V. State, 7 S.E. 88, 80 Ga. 544. 

53. Folds V. State, 97 S.E, 872, 23 
Ga.App. 147—6 C.J. p 757 note 78. 
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§ 92. —- Self-Defense 

a. In general 

b. Extent and limits of right 

c. Duty to retreat 

d. In resisting arrest 

a. In Qeneral 

One acting in self-defense to repel an unlawful at¬ 
tack is not guilty of an assault. 

Self-defense obtains in assault cases,and one 
assaulted may repel force with force,55 and con¬ 
tinue his self-defense as long as the danger apparent¬ 
ly continues.55 Hence, subject to the exceptions 
and limitations hereinafter stated in the next sub¬ 
division of this section, acts done in self-defense 
cannot be an assault.57 The right of defense of per¬ 
son is independent of the right of defense of prop- 
erty.58 

Aggravated assaults. Self-defense is ordinarily 
as much a justification for an aggravated as a simple 
assault,59 although there are some statutory as¬ 
saults which, from their very nature, preclude the 
interposition of this plea.60 

Injuries to third persons. If a person acting in 
necessary self-defense unintentionally injures a third 


person he is not guilty of an assault and battery.®^ 
Character of parties. The law of self-defense is 
not abridged by reason of the fact that the ag¬ 
gressor is a minor,62 or a woman,63 even though she 
is defendant's wife,64 or the minister of a foreign 
govemment,65 or by the fact that the accused was 
previously guilty of improper conduct toward other 
persons than the prosecutor.66 

b. Extent and Limits of Right 

(1) Apprehension of bodily harm 

(2) Amount of force in repelling attack 

(3) Use of deadly weapons 

(4) Provocation of difficulty by accused 

(5) Voluntarily engaging in difficulty 

(6) Rights of trespassers 

(1) Apprehension of Bodily Harm 

To Justify an assault in self-defense there must be 
a reasonably well-founded apprehension of bodily harm or 
danger to the person. 

To support a plea of self-defense, there must be 
some actual attempt or offer to do bodily harm, 67 
or accused must have had reasonable ground to ap¬ 
prehend a design on the prosecutor's part to com¬ 
mit a felony on him or do some great bodily harm. 


54. Savage v. State, 244 S.W. 1002, 
92 Tex.Cr. 620. 

5& Ala.—^Murray v. State, 69 So. 

354, 13 Ala.App. 175. 

D.C.—Landrum v. U. S., 62 App.D.C. 
18. 63 F.(2d) 990. 

Iowa.—State v. Stansberry, 166 N, 
W. 359, 182 Iowa 908—State v. 
Brackey, 157 N.W. 198, 175 Iowa 
599. 

Mont.—State v. Totten, 210 P. 1061, 
65 Mont. 203. 

N.Y.—^People v. Lopez, 265 N.Y.S. 
211, 238 App.Div. 619—People v. 
Denker, 234 N.Y.S. 32, 225 App.Div. 
517. 

N.C.—State v. Maney, 138 S.E. 441, 
194 N.C. 34. 

Pa.—Commonwealth v. Sacco, 98 Pa. 
Super. 347. 

Tex.--Deshazo v. State, 37 S.W. (2d) 
751, 118 Tex.Cr. 42—Dickey v. 

State, 268 S.W. 462, 99 Tex.Cr. 83— 
Mathis V. State, 206 S.W. 528, 84 
Tex.Cr. 347. 

Wash.—State v. Miller, 250 P. 645, 
141 Wash. 104. 

Wis.—Shields v. State, 204 N.W. 486, 
187 Wis. 448, 40 A.L.R. 945. 

5 C.J. p 746 note 19. 

Assailanf’s wife 

If, while defendant was rightfully 
defending himself against an attack 
by M, the wife of M took such part 
in the difficulty that it reasonably 
appeared to defendant that she was 
aiding or acting with M in an attack 
on him, he had the same right to de¬ 


fend against her attack as against 
that of M, by such force as was rea¬ 
sonably necessary, from his stand¬ 
point, to repel the attack.—Savage 
V. State, 244 S.Tf. 1002, 92 Tex.Cr. 
520. 

Striking to secure release 
Wife had a right to strike intoxi¬ 
cated man to compel him to release 
his hold of her.—State v. Maney, 138 
S.E. 441, 194 N.C. 34. 

XTse of singletree 

If complainant reached for a sin¬ 
gletree with a view of hitting appel¬ 
lant, who then grabbed it, the jury, 
if they so believed, should have ac¬ 
quitted appellant of assault.—^Mathis 
V. State, 206 S.W. 528, 84 Tex.Cr. 
347. 

56, Culp V. State, 124 S.W. 946, 58 
Tex.Cr. 74—5 C.J. p 747 note 20. 

57, Ariz.—Caston v. State, 211 P. 
866, 24 Ariz. 593. 

Cal.—^People v. Semikoff, 30 P.(2d) 
560, 137 CaLApp. 373. 

Iowa.—State v. Straub, 180 N.W. 869, 
190 Iowa 800. 

N.Y.—^People v. Lopez, 265 N.Y.S. 

211, 238 App.Div. 619. 

Or.—State v. Swanson, 250 P. 216, 
119 Or. 522. 

Tex.—Waller v. State, 234 S.W. 534, 
90 Tex.Cr. ,257. 

5 C.J. p 747 note 22. 

58, Dickinson v. State, 104 P. 923, 3 
OkLCr. 151. 


59. Henderson v. State, 115 S.W. 
588, 55 Tex.Cr. 170—5 C.J. p 747 
note 24. 

SO. State V. Taylor, 93 P. 352, 50 Or. 
449. 

61. Robinson v. State, 93 So. 262, 18 
Ala.App. 612—Savage v. State, 244 
S.W. 1002, 92 Tex.Cr. 520—5 C.J. p 
747 note 26. 

Accident as a defense see supra § 87. 

62. Latham v. State, 46 S.W. 638, 39 
Tex.Cr. 472. 

63. Nobles V. State, 200 S.W. 1090, 
83 Tex.Cr. 46—5 C.J. p 749 note 64. 

64. Hays v. State, 206 S.W. 941, 84 
Tex.Cr. 349—5 C.J. p 749 note 65. 

Resisting assault by wife 
If defendant’s wife made an as¬ 
sault upon him or was trying to as¬ 
sault him at the time, he had the 
right to use necessary force to es¬ 
cape, and would not be guilty of as¬ 
sault.—^Hays v. State, 206 S.W. 941, 
84 Tex.Cr. 349. 

65. U. S. V. Liddle, (C.C.Pa.) 26 P. 
Cas.No.15,598, 2 Wash.C.C. 205— 
U. S. V. Ortega, (C.C.Pa.) 27 P.Cas. 
No.15,971, 4 Wash.C.C. 531. 

66 . Arthur v. State, 70 S.E. 1127, 9 
Ga.App. 298. 

67. Del—State v. Roe, 103 A. 16, 7 
Boyce 95. 

Ky.—Ison v. Commonwealth, 227 S. 

W. 480, 190 Ky. 376. ' 

Mo.—State v. Bongard, 51 S.W.(2d> 
84, 330 Mo. 805. 

5 C.J. p 747 note 27. 
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and that there was imminent danger to him of such 
design being accomplished.®^ 

His right of self-defense is not limited, however, 
to the absolute necessity of the occasion, but only 
by what reasonably appears to him to be dangerous 
at the time,®^ and the apparent danger must be meas¬ 
ured by the judgment which would have been ex¬ 
ercised by a reasonable man.*^® Accordingly he may 
act on apparent danger as it reasonably appeared to 
him at the time; the danger need not be real,^! nor 
is it necessary that he should be in peril of his life 
or serious bodily injury,72 and accused may have 
been mistaken as to the extent of the danger.^® The 
question to be determined is whether accused acted 
under an honest belief in the danger of great bodily 
harm without regard to whether his conduct was 
courageous or cowardly.^^ Further, in view of the 
fact that a person may meet force with force to repel 
an attack upon himself, it is not necessary that the 
attack upon accused should be one producing expec¬ 
tation of death or serious bodily injury ;75 in fact, it 
has been held that one may use sufficient force to re¬ 
pel an assault even though he may not believe him¬ 
self to be in danger of grievous bodily harm.*^® Also, 


§ 92 

the force used against accused, to warrant self-de¬ 
fense, need not be violent'^7 

Where the attack or formidable threats are made 
by several persons acting together, the person against 
whom the assault is directed may employ commen¬ 
surate force against the nearest assailant, although it 
is not from him but from the others that bodily harm 
is apprehended.*^® 

Necessity of awaiting actual injury. Where the 
danger is imminent the assaulted person need not 
await until he is struck but may protect himself 
by striking the first blow.*^® The right of self-de¬ 
fense, however, does not apply where the danger is 
potential only, or might arise in the future.®® 

After termination of danger. Acts cannot be re¬ 
garded as having been done in self-defense where 
the force is employed after the necessity therefor 
has ceased to exist,as after the aggressor has be¬ 
gun to flee,®® although there are authorities in which 
it has been held that a person who has been as¬ 
saulted without cause may chastise the aggressor 
within the natural limits of the provocation receiv¬ 
ed.®® 
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68 . Del.—State v. Koe, 103 A. 16, 7 
Boyce 96. 

Ky.—Ison v. Commonwealth, 227 S. 

W. 480, 190 Ky. 376. 

Mo.—State v. Bongard, 51 S.W.(2d) 
84, 330 Mo. 805. 

N.J.—State V. Mark Len, 158 A. 749, 
108 N.J.Law 439. 

Pa.—Commonwealth v, Sacco, 98 Pa. 
Super. 347. 

Wash.—State v. Miller, 250 P. 645, 
141 Wash. 104. 

W.Va.—State v. McCallister, 162 S. 

E. 484, 111 W.Va. 440. 

Wis.—Shields v. State, 204 N.W. 486, 
187 Wis. 418, 40 A.L.R. 945. 

5 C.J. p 747 notes 28, 29. 

69. D.C.—Landrum v. XJ. S., 62 App. 

D. C. 18, 63 F.(2d) 990, 

Ky.—Ison v. Commonwealth, 227 S. 

W. 480, 190 Ky. 376. 

Mo.—State v. Mazur, (App.) 77 S.W. 
(2d) 839. 

N.J.—State V. Mark Len, 158 A. 749, 
108 N.J.Law 439—State v. Jayson, 
111 A. 7, 94 N.J.Law 467. 

Tex.—Savage v. State, 244 S.W. 1002, 
92 Tex.Cr. 520. 

W.Va.—State v. McCallister, 162 S. 

E. 484, 111 W.Va. 440. 

5 C.J. p 747 note 30. 

Defendant is the Judge as to the 
imminence of the danger which 
threatened and the necessity of his 
own attack.—State v. McCallister, 
162 S.E. 484, 111 W.Va. 440. 

Homicide cases 

A man may protect himself even to 

eo.j.s.-6o 


the extent of taking the life of his 
adversary, when that act is, or rea¬ 
sonably appears to be, necessary in 
order to preserve his own life or to 
protect himself from serious bodily 
harm.—State v. Bonofiglio, 54 A. 99, 
67 N.J.Law 239, 9’1 Am.S.R. 423. 

70. Ariz.—Caston v. State, 211 P. 
886 , 24 Ariz. 593. 

Mont.—State v. Daw, 43 P.(2d) 240, 
99 Mont. 232. 

The test is how the situation rea¬ 
sonably appeared to the accused at 
the time of the attack.—Stroud v. 
State. 24 S.W.(2d) 52, 113 Tex.Cr. 
621. 

71. Mont.—State v. Daw, 43 P.(2d) 
240, 99 Mont 232—State v. Totten, 
210 P. 1061, 65 Mont 203. 

Pa.—Commonwealth v. Sacco, 98 Pa. 
Super. 347. 

Wash.—State v. Miller, 250 P. 646, 
141 Wash. 104. 

Vr.Va,—State v. McCallister, 162 S.E. 
484, 111 W.Va. 440. 

5 C.J. p 747 note 31. 

72. Ala.—Taylor v. State, 85 So. 
877, 17 Ala.App. 608. 

N.T.—^People v. Lopez, 265 N.Y.S. 
211, 238 App.Div. 619. 

6 C.J. p 747 note 32. 

73. State v. Miller. 250 P. 645, 141 
Wash. 104. 

74. Cal.—^People v. Semikoff, 30 P. 
(2d) 660, 137 CahApp. 373. 

945 


D.C.—^Landrum v. XJ. S., 62 App.D.C. 

18, 63 F.(2d) 990. 

5 C.J. p 748 note 33. 

75. Deshazo v. State, 37 S.W.(2d) 

751, 118 Tex.Cr. 42—Stroud v. 

State, 24 S.W.(2d) 52, 113 Tex.Cr. 
621. 

76. People V. Denker, 234 N.Y.S. 32, 
225 App.Div. 517—People v. Dank- 
berg, 86 N.Y.S. 423, 91 App.Div. 67. 

77. State v. Miller, 250 P. 645, 141 
Wash. 104. 

78. Hoy V. State, 96 N.W. 228, 69 
Neb, 516. 

79. State v. Brooks, 84 A. 225, 3 
Boyce (Del.) 203—State v. De Pa¬ 
olo, 84 A. 213, 3 Boyce (Del.) 176. 

80. Ison V. Commonwealth, 227 S.W. 
480, 190 Ky. 376. 

81. State V. Miller, 102 S.E. 303, 85 
W.Va. 326—5 C.J. p 748 note 36. 

Cessation of necessity for force 
Where prosecutor disarmed de¬ 
fendants and retained their weapons 
as a matter of safety and left their 
premises, and one defendant fired a 
shot at prosecutor as he was going 
away, there being no apparent dan¬ 
ger of immediate attack from him, 
nothing that prosecutor had done 
prior thereto would Justify the 
shooting, which amounts to an as¬ 
sault.—State V. Erickson, 111 P. 17, 
57 Or. 262. 

82. U. S. V. Vitug, 17 Philippine 1. 

83. People V. Pearl, 42 N.W. 1109, 76 
Mich. 207, 211, 15 Am.S.R. 304, 4 
L.R.A. 709—5 C.J. P 748 note 33. 
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(2) Amount of Force in Repelling Attack 

A person rnay use such force as is reasonably neces¬ 
sary to repel an assault upon hinrir but he is not entitled 
to employ excessive force in self-defense. 

The one assaulted is entitled to use such force as 
is reasonably necessary to repel an assault,^4 and 
the test is whether the force used would have been 
deemed necessary by a reasonable person in a simi¬ 
lar situation.^5 xhis right to meet force with force, 
however, does not justify the use of excessive force 
in repelling an assault; accordingly the doctrine of 
self-defense cannot be successfully invoked where un¬ 
necessary and excessive force is employed,^^ and 
no greater force is justified where the defense of 
property is involved than in cases where only de¬ 
fense of self is involved.^*^ An accused is not guilty, 
however, merely because he uses more force than 
it subsequently develops was necessary,and one 


may repel an assault upon him by a beating until the 
aggressor desists.^® 

(3) Use of Deadly Weapons 

A person is not entitled to use a deadly weapon to 
repel an assault unless it Is reasonably necessary under 
the circumstances. 

In view of the rule set out in the previous sub¬ 
section that a person is not justified in using ex¬ 
cessive force in repelling an assault, the use of dead¬ 
ly weapons to repel a simple assault is not ordinarily 
justified,but it may be where the use of such weap¬ 
on is necessary to prevent the threatened injury, 
as where there is a great disparity in the physical 
strength of the parties.^2 when a person is 

threatened with death or great bodily injury is he 
required to use all means consistent with his safety 
to avoid the danger which apparently threatens him, 


84. Ala.—^Murray v. State, 69 So. 
354, 13 AlaApp. 175. 

Ariz.—Gaston v. State, 211 P. 866, 24 
Ariz. 593. 

Cal.—^People v. Semikoff, 30 P.(2d) 
660, 137 Cal.App. 373. 

D.C.—^Landrum v. U. S., 62 App.D.C. 
18, 63 F.(2d) 990. 

Iowa.—State v. Brackey, 157 N.W. 
198, 175 Iowa 599—State v. Cessna, 
153 N.W. 194, 170 Iowa 726. 
Mont.—State v. Daw, 43 P.(2d) 240, 
99 Mont. 232. 

N.J.—State V. Jayson, 111 A 7, 94 N. 
J.Law 467. 

iro more than a battery can be ad¬ 
ministered unless it seems necessary 
to protect life or body from harm.— 
State V. Brackey, 157 N.W. 198, 175 
Iowa 599. 

Porce used by officer 
If police officers invited to open 
door of house by wife locked out by 
her husband were met at the thres¬ 
hold by the husband who immedi¬ 
ately grabbed his wife and pushed 
her behind him and assaulted the of- 
'ficers, the officers were entitled to 
use reasonably necessary force to 
repel the assault.—Landrum v. U. S., 
^2 App-D.C. 18, 63 P.(2d) 990. 

85. People v. Semikoff, 30 P.(2d) 
560, 137 CaLApp. 373. 

56. Ga.—Hix v. State, 174 S.E. 157, 
48 Ga.App. 845. 

Idaho.—State v. Mox Mox, 152 P. 802, 
28 Idaho 176. 

Iowa.—State v. Stansberry, 166 N.W. 
359, 182 Iowa 908—State v. Cess¬ 
na, 153 N.W. 194, 170 Iowa 726. 
Ky.—^Rawlings v. Commonwealth, 
230 S.W. 629, 191 Ky. 401. 

N.J.—State V. Jayson, ill A 7, 94 
N,J.Law 467. 

Pa.^—Commonwealth v. Sacco, 98 Pa. 
Super. 347, 

TJex.—Dickey v. State, 268 S.W, 462, 
99 Tex.Cr. 83‘—Savage v. State, 
244 S.W. 1002, 92 Tex.Cr, 520. 


Wis.—Shields v. State, 204 N.W. 486, 
187 Wis. 448, 40 AL.R. 945. 

5 C.J. p 748 note 39. 

Slight assault will not justify use 
of more force or violence by the per-, 
son assaulted than is necessary to 
protect him from bodily harm.— 
State V. Roe, 103 A. 16, 7 Boyce 
(Del.) 95. 

87. State V. Blodgett, 50 Vt 142. 
sa Dickey V. State, 268 S.W. 462, 
99 Tex.Cr. 83—5 C.J. p 748 note 41. 
Defendant need not nicely gauge 
the dnantum of force where he has 
good reason to believe, and does be¬ 
lieve, that great bodily harm is 
about to be inflicted upon him, but 
may use such force as, under all the 
circumstances, he had reasonable 
cause to believe, and did believe, was 
necessary to protect himself from 
impending danger.—State v. Hickam, 
8 S.W. 252, 95 Mo. 322, 6 Am.S.R. 54. 

89. State V. Tritch, 157 S.W. 843, 
175 Mo.App. 262. 

96. Cal,—^People v. Alexander, 37 P. 

(2d) 125, 1 Cal.App.(2d) 670. 

Ga—Hix V. State, 174 S.E. 157, 48 
GaApp, 845—^Redding v. State, 102 
S.E. 845, 25 GaApp. 233. 

Ky.—^Rawlings v. Commonwealth, 230 
S.W. 629, 191 Ky. 401. 

Mont.—State v. Daw, 43 P.(2d) 240, 
99 Mont. 232. 

N.J.—State V. Jayson, 111 A 7, 94 N. 
J.Law 467. 

Pa—Commonwealth v. Sacco, 98 Pa 
Super. 347. 

R.I.—State V. Marra 134 A 852. 
Wash.—State v. Brooks, 19 P.(2d) 
924, 172 Wash. 221. 

Wis.—Shields v. State, 204 N.W. 486, 
187 Wis, 448, 40 AL.R. 945. 

5 C.J. p 748 note 43. 

Attack in answer to slap 
In a prosecution for assault with 
a deadly weapon, that complaining 
witness slapped defendant in belief 
defendant was about to attack with a 1 
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gun or knife did not justify defend¬ 
ant in attacking with a knife.—^Peo¬ 
ple V. Alexander, 37 P.(2d) 125, 1 
CaLApp. (2d) 570. 

Beyond bounds of necessity 
“An accused is justified in using 
force to defend his person only when 
force is necessary, or reasonably ap¬ 
pears to be necessary, to accomplish 
that end. If the injury apprehended 
can be otherwise avoided, the ac¬ 
cused is bound to avoid the danger 
without resorting to violence; and. 
even if the circumstances be such as 
to require the use of force to repel 
the assault, he is inexcusable if he 
carries his defense beyond the 
bounds of necessity.*'—State v. Jay¬ 
son, 111 A 7, 94 N.J.Law 467. 

By officer 

That the victim and friends ob¬ 
structed the constable attaching a 
motorcycle does not justify the con¬ 
stable on a plea of self-defense, 
where he shot the unarmed victim 
in the back when he tried to ride 
away on the motorcycle.—State v. 
Marra, (R.L) 134 A 852. 

TTse of knife 

One may not repel a mere stroke 
of the hand by using a knife on his 
adversary.—Commonwealth v. Sacco, 
98 Pa.Super. 347, 

91. Ala.—^Murray v. State, 69 So. 

364, 13 Ala.App. 175. 

Ga.—Hix V. State, 174 S.E. 157, 48 
Ga.App. 845. 

5 C.J. p 748 note 44. 

Whether the stabbing Is In self- 
defense depends on the nature and 
violence of the assault made on him 
who stabs.—^Hix v. State, 174 S.E. 
157, 48 Ga,App. 845. 

98. Ga.—^Hix v. State, 174 S.E. 157, 
48 Ga.App. 845. 

Wash.—State v. Brooks, 19 P.(2d) 
924, 172 Wash. 221. 

6 C.J. p 749 note 45. 
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in order to avert the necessity for the employment of 
force in self-defense.^^ 

Where, under the statutes, a husband may attack 
for intimacy with his wife in his presence, the adul¬ 
terer, although in danger, has no right to defend him¬ 
self by using a deadly weapon.9^ 

(4) Provocation of Difficulty by Accused 

One who provokes the assault is not entitled to the 
defense of self-defense unless he has, In good faith, 
actually withdrawn from the conflict. 

Ordinarily one who has provoked the difficulty^® 
or whose design, contrivance or fault brings about 
the assault,9® cannot avail himself of a plea of self- 
defense, unless he has afterward, and in good faith, 
actually withdrawn from the conflict,^7 or, accord¬ 
ing to the rule in some jurisdictions, in good faith 
attempted to withdraw therefrom,98 or unless the 
prosecutor used more force than was necessary to 
prevent accused’s aggression.99 

The provoking act on the part of accused, depriv¬ 
ing him of the right of self-defense, need not be 
such as would give the party attacking him such 


right but, before one accused of assault can be 
deprived of his right of self-defense on the ground 
of provoking the difficulty, he must have said or done 
something, for the purpose of inducing an attack 
upon him, which was calculated to bring about that 
result. 9 

As a general rule the use of abusive and insulting 
words does not constitute one an aggressor,^ al¬ 
though such words may be relied on as matter of ex- 
tenuation.4 

A mere demonstration with a deadly weapon im¬ 
minently threatening danger may not constitute one 
an aggressor,® nor does the seeking a person for an 
explanation constitute a seeking of a difficulty;® 
and it has been held that seeking a person merely 
for the purpose of provoking a difficulty does not de¬ 
prive one of the right of self-defense, if nothing is 
actually done to provoke a difficulty.^ Further, one 
who has ordered another from his premises will 
not be regarded as the aggressor unless his act in 
so doing was for the purpose of provoking a diffi¬ 
culty.® 


XxL the absence of great disparity 
in physical strength, one who uses 
a knife to repel an assault hy an un¬ 
armed man himself becomes the ag¬ 
gressor.—State V. Brooks, 19 P.(2d) 
924, 172 Wash. 221. 

9a Floyd v. State, 113 P. 212, 6 Okl. 
Cr. 65. 

94. Bedding v. State, 102 S.R 845, 
26 Ga.App. 233. 

95. Ala.—Hill v. State, 147 So. 448. 
25 Ala.App. 400—Dunn v. State, 
124 So. 744, 23 Ala.App. 321—Tay¬ 
lor V. State, 85 So. 877, 17 Ala. 
App. 608. 

Cal.—^People v. Hinshaw, 227 P. 156, 
194 Cal. 1. 

Ga.—Hix V. State, 174 S.B. 167, 48 
Ga.App. 845. 

Ky.—^Lee v. Commonwealth, 63 S.W. 
(2d) 483, 250 Ky. 421—Ison v. 
Commonwealth, 227 S.W. 480, 190 
Ky. 376. 

Pa.—Commonwealth v. Sacco, 98 Pa. 
Super. 347. 

Tex.—Waller v. State, 234 S.W. 534, 

QA Ot* 

W.Va.—state v. Miller, 102 S.B. 303, 
85 W.Va. 326. 

Wis.—Shields v. State, 204 N.W. 486, 
187 Wis. 448, 40 A.D.R. 946. 

5 C.J. p 749 note 61. 

Aggressor 

If defendant, by his own wrongful 
act towards the one assaulted, made 
a danger to himself necessary or ex¬ 
cusable on the part of the other, he 
is not entitled to rely on self-de¬ 
fense.—^Lee V. Commonwealth, 63 S. 
W.(2d) 483, 250 Ky. 421. 

95. State V. Clay, 276 P. 436, 84 
Mont 474. 


97. Ariz.-Midkiff v. State. 243 P. 
601, 29 Ariz. 523. 

Ky.—Ison v. Commonwealth, 227 S. 

W. 480, 190 Ky. 376. 

5 C.J. p 749 note 52. 

9S. State V. McConaghy, (Wash.) 
146 P. 396. 

99. Rawlings v. Commonwealth, 230 
S.W. 529, 191 Ky. 401—5 C.J. p 749 
note 64. 

XTimecessary force against defendant 
Where officers legally attempt to 
arrest complainant, who flees and 
fires at the pursuing officers, they 
are entitled to shoot at him in self- 
defense, since he had used more 
force than was necessary to prevent 
the officers’ aggression.—^Rawlings v. 
Commonwealth, 230 S.W. 529, 191 
Ky. 401. 

1 . Harrison v. Commonwealth, 16 S. 
W.(2d) 471, 229 Ky. 25. 

2 . Waller v. State, 234 S.W. 534, 90 
Tex.Cr. 257. 

3. Del.—State v. Roe, 103 A. 16, 7 
Boyce 95. 

Mo.—State v. Bongard, 61 S.W. (2d) 
84, 330 Mo, 84. 

5 C.J. p 749 note 56. 

In Texas 

(1) Generally, in this jurisdiction, 
mere words do not justify an as¬ 
sault, and hence, are not sufficient to 
provoke an assault.—Mathis v. State, 
206 S.W. 528, 84 Tex.Cr. 347—Harri¬ 
son V. State, (Cr.) 102 S.W. 412. 

(2) On the other hand, it has been 
held, where one by cursing and 
abuse provokes another so that the 
latter attacks him, that the defense 
of self-defense is not available.— 
Shaw V. State, (Cr.) 73 S.W. 1046. 


4. Mathis V. State, 206 S.W. 528, 84 
Tex.Cr. 347. 

5. Mo.—State v. Bongard, 51 S.W. 
(2d) 84, 330 Mo. 805. 

Or.—Coghlan v. Miller, 211 P. 163, 
106 Or. 46. 

Pointing loaded rifle 
Where persons assisting lessees 
to harvest their crop forcibly opened 
a gate, and, acting together, entered 
a lane, the use of which was grant¬ 
ed lessees by the lease for ingress to 
and egress from the leased land, and 
one of them laid hands in a hostile 
manner on lessor, who, on lessees’ 
default in payment of the amount of 
rent due, had entered the lane and 
closed and fastened the gate, without 
reentering or declaring his intention 
to reenter the leased land, their entry 
was wrongful, and both were guilty 
of assault and battery, although les¬ 
sor violated a criminal statute (Or. 
L. § 1925), in pointing a loaded rifle 
at them, and his refusal to allow 
them to pass was a breach of his 
contract with lessees, there being 
nothing in the circumstances of such 
hostile demonstrations necessitating 
offensive action as a measure of de¬ 
fense and no property rights to pro¬ 
tect.—Coghlan V. Miller, 211 P. 163, 
106 Or. 46. 

G. Ky.—Ward v. Commonwealth, 103 
S.W. 719, 31 Ky.L. 807. 

Tex,—^Parish v. State, (Tex.Cr.) 153 
S.W. 327. 

7. Price v. State, 79 S.W. 640, 46 
Tex.Cr, 80, 

8 i Landrum v. XT. S., 62 App.D.C. 18, 
63 F.(2d) 990—5 C.J. p 749 note 59. 
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(5) Voluntarily Engaging in Dfficulty 

One who voluntarily engages In the difficulty cannot 
ordinarily assert self-defense as a Justification therefor. 

If the accused invites the prosecuting witness to 
engage in a fight, self-defense cannot be set up in 
a prosecution for aggravated assault, the rules of 
mutual combat being applicable.® A similar rule 
applies, it would seem, where defendant fights will¬ 
ingly, although he did not provoke the difficulty.^® 
It has also been held, however, that the issue of 
mutual combat as a limitation upon the right of self- 
defense does not arise alone from the fact that the 
parties to the affray are mutually engaged in it, 
since the issue arises out of an antecedent agree¬ 
ment to fight.^^ Likewise, the fact that one voluntar¬ 
ily or willingly takes part in a quarrel does not de¬ 
prive him of the right of defending himself from 
death or serious bodily harm.^® 

(6) Rights of Trespassers 

A trespasser ordinarily cannot justify an assault on 
the grounds of self-defense. 

Where defendant was wrongfully upon the prem¬ 
ises where the assault was committed, he cannot or¬ 
dinarily assert self-defense as a justification,^® un¬ 
less he abandoned his unlawful purpose and sought 
to escape before the difficulty occurred,^^ or where 
his trespass was merely technical.^S Jt has been 
held that one who has entered upon the premises of 
another and provoked a difficulty is not justified in 


shooting in self-defense by the mere fact that the 
owner of the premises exercised more force than 
was necessary in resisting the trespass.^® It has 
been held, however, that an officer in the execution 
of his official duties, though a trespasser, may de¬ 
fend himself against unnecessary violence without 
being guilty of assault,^^ and his right to self-defense 
does not depend on complainant's knowledge of ac¬ 
cused's official character.!® 

c. Duty to Retreat 

It Is generally considered unnecessary to retreat In 
order to avoid an assault. 

The doctrine of retreat as developed in homicide 
cases is not by the weight of authority regarded as 
applicable to cases involving a mere battery, and a 
retreat in order to avoid the conflict is not requir¬ 
ed,!® especially where immediate action appears 
to be necessary for self-protection;®® and where 
he is assaulted in his own home.®! In some juris¬ 
dictions, however, the rule seems to be that the one 
assaulted may not meet force with force if he has 
a reasonable opportunity to withdraw and avoid the 
conflict, and it so appears to him acting as an ordi¬ 
narily prudent person.®® 

In those jurisdictions where a person is not -v;- 
quired to retreat, he is not entitled to administer 
more than a simple battery, unless this seems to be 
necessary to protect life or body from harm, and 


9. Ala.—^Russell v. State, (App.) 165 
So. 256, conformingr to certified 
questions 165 So. 255, 231 Ala. 297. 

Tex.—Carson v. State, 230 S.W. 997, 
89 Tex.Cr. 342. 

5 C.J. p 749 note 60. 

10. Adams v. State, 75 So. 641, 16 
Ala.App. 93—5 C.J. p 749 note 61. 

11 . Carson v. State, 230 S.W. 997, 
89 Tex.Cr. 342. 

12. People V. Pagnotta, 128 N.T.S, 
1061, 144 App.Div. 265—5 C.J. p 749 
note 62. 

13. Yarborough v. State, (Tex.Cr.) 
147 S.W. 272—^Yarborough v. State, 
(Tex.Cr.) 147 S.W. 270—5 C.J. p 
749 note 47. 

Reasonable force permissible 

One has a legal right to eject any 
one who creates a disturbance in his 
home or whose deportment or de¬ 
meanor is hostile or ofiensive, with¬ 
out being guilty of an assault and 
battery provided he uses no more 
force than is necessary.—^Petty v. 
State, (Tex.Cr.) 70 S.W. (2d) 718. 

14. Cox V. State, 123 S.W. 696, 57 
Tex.Cr. 427, 136 Am.S.B. 992, 26 L.. 
R.A(N.S.) 621. 

15. Montgomery v. Commonwealth, 
37 S.E. 1, 98 Va. 852—^Montgom¬ 


ery V. Commonwealth, 36 S.E. 371, 
98 Va, 840—5 C.J. p 749 note 49. 

IG. Shafer v. Commonwealth, 5 S. 
W. 761, 10 Ky.Ii. 285. 

17. State V. Linville, 273 P. 338, 127 
Or. 565. 

Officer as trespasser 
Where officer attempts an unlawful 
search of an automobile, if the occu¬ 
pant makes an unlawful attack upon 
the officer, he is not deprived of the 
right of self-defense.—State v. Lin- 
ville, 273 P. 338, 127 Or. 565. 

18. ' State V. Linville, supra. 

19. Mont.—State v. Totten, 210 P. 
1061, 65 Mont. 203. 

N.Y.—^People v. Lopez, 265 N.Y.S. 211, 
238 App.Div. 619—^People v. Hal- 
liday, 261 N.Y.S. 342, 237 App.Div. 
302. 

Pa.—Commonwealth v, Roman, 52 
Pa.Super. 64. 

W.Va.—State v. McCallister, 162 S.E. 
484, 111 W.Va. 440—State v. Mil¬ 
ler, 102 S.E. 303, 85 W.Va. 326. 

5 C.J. p 750 note 69. 

In Alabama 

(1) According to some authority in 
this jurisdiction, in assault and bat¬ 
tery, and assault with a weapon, the 
plea of self-defense is complete if 
defendant did not provoke the diffi¬ 
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culty and did not fight willingly, 
making the question of retreat inap¬ 
plicable.—^Taylor v. State, 85 So. 877, 
17 Ala.App. 508. 

(2) In accordance with the rule 
just set out it has been held for the 
purpose of self-defense which stops 
short of killing or attempting to kill, 
there is no duty to retreat.—Adams 
V. State, 75 So. 641, 16 Ala.App. 93. 

(3) On the other hand, it has been 
held in this jurisdiction that if there 
is a reasonable mode of escape open 
to the party attacked, or threatened 
with attack, that will not Increase 
his danger, real or apparent, he 
must, if he can in the exercise of 
reasonable prudence, avail himself of 
it, and avoid the combat, even 
though it should incur some incon¬ 
venience.—Smith V. State, 69 So. 301, 
13 Ala.App. 174. 

20. Stroud V. State, 24 S.W. (2d) 52, 
113 Tex.Cr. 621—5 C.J. p 750 note 
70. 

211, State V. Cessna, 153 N.W. 194, 
170 Iowa 726, Ann.Cas.l917D 289. 

22. State V. Roe, 103 A. 16, 7 Boyce 
(Del.) 95—5 C.J. p 750 note 69 [cj. 

Otherwise avc^ded 
If the injury apprehended can be 
otherwise avoided, accused is bound 
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not then if the assailed party has a reasonable op¬ 
portunity to withdraw and avoid the conflict.23 

d. In Resisting Arrest 

One who is illegally arrested may use a reasonable 
amount of force to repel the assault. 

It is self-evident that an assault cannot be justi¬ 
fied where made in resistance of a lawful arrest in 
a lawful manner.24 

In view of the rule that no crime is committed 
by lawfully resisting the commission of a crime up¬ 
on one^s person,25 one who is arrested may, in self- 
defense, use as much force as is necessary to repel 
undue violence on the part of the officer^® or to 
prevent the arrest if the same is illegal.27 

While a person has a legal right to defend him¬ 
self against an illegal arrest and to do so with such 
force as may be reasonably necessary to repel the 
assault involved in such wrongful detention, the 
force used in defense must not be in excess of 
proportion to the force unlawfully applied in the 
attempt to arrest.28 Accordingly, a person illegally 
arrested cannot shoot the officer or use a deadly 
weapon in resisting the arrest^^ unless he has rea¬ 
sonable grounds to believe that he is about to be 
killed or receive serious bodily injury, and he in good 
faith acts on this reasonable apprehension.^® If 
the force used by one arrested is from motives of 
revenge and not in self-defense, the person so of¬ 
fending is guilty of assault and battery and, al¬ 
though one may have had a lawful right to resist 
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an arrest, it has been held that he is not justified 
in resorting to violence without notice of his inten¬ 
tion to do S0.22 In this connection it has been held 
that a person is not authorized to resist an officer 
upon his mere statement that he has a warrant for 
such person’s arrest; the officer must, by some physi¬ 
cal attempt, endeavor to make the unlawful arrest 
before the other person can lawfully strike him or 
otherwise resist him by the use of physical force.23 

Where the person arrested is a member of the 
legislature and therefore immune from arrest, his 
arrest is merely voidable, and the person arrested 
has no legal right to offer physical violence to the 
arresting officer.24 

If the officer is provoked to the use of violence by 
the insulting conduct of accused, the latter cannot 
afterward justify an assault on the officer 5 and 
where an officer attempts to arrest a person charged 
with a misdemeanor, and such person in resisting 
the arrest uses, or is apparently about to use, force or 
violence upon the officer, the officer has the right of 
self-defense, even to the extent of taking the life of 
his assailant if necessary.26 

One wrongftdly arrested and held imthout a zvar- 
rant may resist, and use all the force which, in the 
judgment of the jury, is necessary to free himself, 
on the facts as they reasonably appear to him;27 
but if he knows the officer’s official character and 
intent, it has been held that he cannot act imme¬ 
diately and without first demanding an explana- 
tion.SS 


to avoid the danger without resorting 
to violence.—State v. Jayson, 111 A. 
7. 94 N.J.Law 467. 

^ Ala.—Thompson v. Gilliland, 94 
So. 53, 208 Ala. 294. 

Iowa.—State v. Brackey, 157 N.W. 
198, 175 Iowa 699. 

24. Ark.—Watkins v. State, 18 S.W. 

(2d) 343, 179 Ark. 776. 

Oal.—^People v. Toung, 29 P.(2d) 440, 
136 Cal.App. 699. 

Kan.—State v. Van Wormer, 173 P. 

1076, 103 Kan. 309. 

Mo.—State v. White, 274 S.W. 17. 
Va.—^Byrd v. Commonwealth, 164 S. 

E. 400, 158 Va. 897. 

S C.J. p 750 note 83. 

Ko opportimity to make known au¬ 
thority 

Accused was properly convicted of 
malicious shooting, as against con¬ 
tention that neither victim nor con¬ 
stable had notified accused they were 
undertaking to act under authority 
of the law where defendant gave 
complainant no opportunity to make 
it known that he was acting under 
authority of the law.—^Byrd v. Com¬ 
monwealth, 164 S.B. 400, 158 Va. 897. 


25. State v. Swanson, 250 P. 216, 119 
Or. 522. 

26. Ga.—Harris v. State, 95 S.B. 
268, 21 Ga.App. 792. 

Idaho.—State v. Mox Mox, 152 P. 
802, 28 Idaho 176. 

Pa.—Commonwealth v. Doe, 167 A. 

241, 109 Pa.Super. 187. 

5 C.J. p 750 note 72. 

Right of third person to resist an il¬ 
legal arrest see infra § 93. 

27. Ga.—^Harris v. State, 95 S.E. 
268, 21 Ga.App. 792. 

Ind.—Gross v. State, 117 N.E. 662, 
186 Ind. 581. 

Ky.—Commonwealth v. Remley, 77 S. 

W.(2d) 784, 257 Ky. 209. 

Or.—State v. Linville, 273 P. 338, 127 
Or. 565. 

S.C.—State V. Randall, 110 S.E. 123, 

118 S.C. 158. 

5 C.J. p 750 note 73. 

28. State V. Swanson, 250 P. 216, 

119 Or. 522. 

29. Cal.—People v. Giacobbi, 256 P. 
299, 83 Cal.App. 12. 

Idaho.—State v. Mox Mox, 152 P. 

802, 28 Idaho 176. 

5 C.J. p 750 note 74. 
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30. People V. Giacobbi, 256 P. 299, 
83 Cal.App. 12—5 C.J. p 750 notes 
75-77. 

WTo reason to fear physical injury 
Where there was no reason for one 
resisting an arrest to believe that 
the officer intended to injure him 
physically, he was not justified in 
shooting at the officer, whether or 
not such officer was warranted in 
making the arrest.—People v. Gia¬ 
cobbi, 256 P. 299, 83 CaLApp. 12. 

31. Del.—State v. Wyatt, 89 A. 217. 
Tex.—Nickerson v. State, (Cr.) 154 

S.W. 992. 

5 C.J. p 750 note 78. 

32. State V. Hedrick, 95 N.C. 624. 
3a Harris v. State, 95 S.E. 268, 21 

Ga.App. 792. 

34. Ex parte Emmett, 7 P.(2d) 1096, 
120 CaLApp. 349. 

35. Nickerson v. State, <Tex.Cr.) 
154 S.W. 992. 

36. Roberson v. U. S., Ill P. 984, 4 
Okl.Cr. 336. 

37. Shubert v. State, 55 S.E. 1045, 
127 Ga. 42—5 C.J. p 750 note 84. 

38. Roberson v. U. S., Ill P. 984, 4 
Okl.Cr. 336. 
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§ 93. -Defense of Another 

One may use a reasonable amount of force In de¬ 
fending another against an attack without being guilty 
of assault. 

The right of defense is not limited to the protec¬ 
tion of one's own person.^^ A parent may defend his 
child^o even against the other parent,a child may 
defend his parent,^2 a husband or wife his or her 
spouse,^2 a master his servant,^^ a brother his broth¬ 
er's or sister,^® or a nephew his uncle,47 at least to 
the same extent that a person assaulted may defend 

himself.^S 

It is generally held, under the view that one 
who goes to the aid of a relative or third person 
acts at his own peril,that the right to interfere in 
aid of another is limited to an interference in aid 
of a lawful resistance by the person threatened, 
and the right of a person to defend another does not 
ordinarily exceed such person's right to defend him¬ 
self,51 except, perhaps, in the case of defense of 
children hence, interference is unauthorized 
where the person aided was in fact the aggressor,52 
or provoked the difiiculty,54 although it has been held j 


that the person interfering must be aware of such 
fact.55 Further, the employment of excessive force 
is unauthorized, as is interference where the dan¬ 
ger to the third person has passed,56 or where other¬ 
wise unnecessary.57 

One may use, in defense of a third person, so much 
force as reasonably appears to be necessary,5 8 al¬ 
though, in fact, none is necessary, and he is not re¬ 
quired to nicely gauge the proper quantum of 
force ;59 nor is it necessary that the danger be ac¬ 
tual if accused had reason to believe, and did be¬ 
lieve, that it was actual and imminent.60 

To prevent wrongful arrest. The right of a third 
person to interfere is generally limited to cases where 
persons are engaged in fighting and in breaches of 
the peace. While it may be that persons standing in 
certain relations of consanguinity, as parent and 
child, husband and wife, or master and servant, may 
resist an officer in making an unlawful arrest, third 
persons have no such right of interference. A third 
person certainly has no right to volunteer assistance 
or interpose resistance where the person wrong¬ 
fully arrested makes no resistance.®! 


39. state v. McNail, (Mo.App.) 182 
S.W. 1081—5 C.J. p 761 note 87. 

Instructioxi warranted 
Where defendant fired under cir¬ 
cumstances showing that his friend 
and relative were about to be shot 
by others, the circumstances may 
suggest a charge upon self-defense. 
—Thurogood v. State, 220 S.W. 337, 
87 T€X.Cr. 209. 

40. State v. McNail, (Mo.App.) 182 
S.W. 1081—5 C.J. p 751 note 88. 

41. Cox V. State, 136 S.W. 989, 99 
Ark. 90. 

49. McBroom v. State, 224 P. 210, 26 
OkLCr. 352—5 C.J. p 751 note 90. 

43. N.T.—Sidorsky v. Lemkin, 188 
N.T.S. 401. 

N.C.—State v. Maney, 138 S.B. 441, 
194 N.C. 34. 

5 C.J. p 751 note 91. 

2>efense of wife 

A husband’s action in attacking in 
defense of his wife is prompted by 
the primary law of nature—^a hus¬ 
band’s right to protect and defend 
his wife; he acts under the highest 
impulse when he protects his wife, 
and should not be held to an account¬ 
ability by the law.—State v. Maney, 
138 S.E. 441, 194 N.C. 34. 

44. Frew v. Teagarden, 205 P. 1023, 
111 Kan. 107—6 C.J. p 751 note 92. 

45. Carson v. State, 230 S.W. 997, 
89 Tex.Cr. 842—5 C.J. p 761 note 
93. 

49. Helms v. State. 76 S.B. 353, 138 
Ga. 826. 


47. Tubbs V. Commonwealth, 67 S. 

W. 623, 22 Ky.L. 481. 

4a State V. McNail, (Mo.App.) 182 
S.W. 1081—5 C.J. p 761 note 96. 

49. McBroom v. State, 224 P. 210, 
26 Okl.Cr. 352. 

50. State V. Best, 113 S.B. 919, 91 
W.Va. 559—5 C.J. p 751 note 97. 

Teacher punishing pupil 
A pupil, who struck his teacher in 
the face and threw her down on the 
floor because she was whipping his 
younger brother for disobedience, 
was guilty of a common assault.— 
State V. Loftin, (Mo.App.) 230 S.W. 
338. 

51. Okl.—^McBroom v. State, 224 P. 
210, 26 OkLCr. 352—^Moore v. State, 
(Okl.Cr.) 218 P. 1102. 

Or.—State v. Tee Guck, 195 P. 363, 
99 Or. 231. 

W.Va.—State v. Best, 113 S.B. 919, 
91 W.Va. 559. 

5 C.J. p 761 note 98. 

52. State V. Best, supra—5 C.J. p 
751 note 99. 

sa N.C.—State v. Johnson, 75 N.C. 
174. 

Tenn.—Crowder v. State, 8 Lea 669. 
Tex.—Waddell v. State, 1 Tex.App. 
720. 

5 C.J. p 751 note 1. 

54. Moore V. State, (OkLCr.) 218 P. 
1102—5 C.J. p 762 note 2. 

55. Kees v. State, 72 S.W. 866, 44 
Tex.Cr. 543. 

Circumstances surrounding begins 
ning immaterial 

In a prosecution for aggravated as- 
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sault, where defendant claimed to 
have fired the shot in defense of his 
brother, the circumstances surround¬ 
ing the beginning of the affray be¬ 
tween the brother and the prosecut¬ 
ing witness, which were unknown to> 
defendant, did not affect his right to 
defend his brother.—Carson v. State, 
230 S.W. 997, 89 Tex.Cr. 342. 

56. Ark.—Cox v. State, 136 S.W. 989,. 
99 Ark. 90. 

Philippine.—IT. S. v. Eng-Jua, 11 
Philippine 293. 

57. Cox V. State, 136 S.W. 989, 99- 
Ark. 90. 

58. Kan.—^Frew v. Teagarden, 205 
P. 1023, 111 Kan. 107. 

Mo.—State v. McNail, (App.) 182 S. 
W. 1081. 

59. Kan.—Frew v. Teagarden, 205- 
P. 1023, 111 Kan. 107. 

N.C.—State v. Maney, 138 S.B. 441, 
194 N.C. 34. 

5 C.J. p 752 note 6. 

Measure of force 

Where a husband was accused oT 
assault for defending his wife from 
an attack, the court pointed out that 
‘*the measure of force which the de¬ 
fendant was permitted to use under 
such circumstances ought not to be 
weighed in ‘golden scales.’”—State 
V. Maney, 138 S.E. 441, 194 N.a 34. 

60. Frew V. Teagarden, 205 P. 1023,. 
Ill Kan. 107—6 C.J. p 762 note 7. 

61. State V. Best, 113 S.E. 919, 91 W. 
Va. 559. 

Right to resist wrongful arrest see- 
supra § 92 d. 
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§ 94. -Defense of Property or Possession 

One may use a reasonable amount of force to defend 
and protect his property and his possession thereof. 

A person may lawfully use that amount of force 
which is necessary, under the circumstances, for the 
protection of his property, either real or personal 
hut he will be guilty of an assault if he uses excessive 
force,S3 or any force after the necessity therefor is 
pastS4 Even though unjustifiable force is employ¬ 
ed in defense of property, the fact that force is em¬ 
ployed under such circumstances may be sufficient 
to deprive the offense of the character of an assault 
of an aggravated nature.S5 

To justify a resort to force in defense of prop¬ 
erty, the danger should be such as to induce one 
exercising reasonable and proper judgment to inter¬ 
fere to prevent the consummation of the injury 
the mere suspicion or fear of encroachment is not 
justification for the use of force.®^ The necessity, 
however, need not be real; it need be only reason¬ 


§ 94 

ably apparent and the resistance offered be in good 

faith.® 3 

While a person may use force in defense of his 
property, the degree of force that may be exercised 
must necessarily vary according to the situation of 
the parties and the circumstances surrounding a giv¬ 
en case.®^ It is only in extreme cases that a person 
is entitled to inflict great bodily harm or endanger 
human life in protecting property,^0 although where 
the defense of person, or of a dwelling, is involved, 
it would seem that the use of a deadly weapon may 
sometimes be justified.'^! 

As dependent on character of possession. To en¬ 
title a person to use force in defending the posses¬ 
sion of premises, his possession need not be perma¬ 
nent, if lawful,72 and the person in possession may 
resist a trespass even when committed by the own- 
er.73 Apparently the possession of the property, 
to justify an assault in its defense, must be actual, 
rather than constructive.^^ One not in actual pos- 


62. Idaho.—State v. Roby, 254 P. 
210, 43 Idaho 724. 

Iowa.—State v. Cessna, 153 N.W. 194, 
170 Iowa 726, Ann.Cas.l917D 289. 
Ky.—Stacey v. Commonwealth, 225 S. 

W. 37, 189 Ky, 402. 

Mich.—^People v. Shaffran, 220 N.W. 
716, 243 Mich, 527—People v. 

Doud, 193 N.W. 884, 223 Mich. 120. 
Miss.—Hairston v. State, 64 Miss. 
689, 28 Am.R. 392. 

Mont—State v. Karri, 276 P. 427, 84 
Mont. 130. 

Okl.—Tucker v. State, 272 P. 483, 41 
Okl.Cr. 169—^Buchanan v. State, 
219 P. 420, 25 Okl.Cr. 198—^Layman 
v. State, 156 P. 907, 12 OkLCr. 337. 
■Tex.—Walker v. State, 232 S.W. 509, 
90 Tex.Cr. 56—McGlothlin v. State, 
198 S.W. 784, 82 Tex.Cr. 374, L.R,A. 
1918C 530. 

:5 C.J. p 743 note 80. 

' Defending* possession 

Where title to a house was in dis¬ 
pute and defendant was in posses¬ 
sion, his use of force to prevent en¬ 
try by one which another claimant 
was attempting to put in possession 
“ was not an assault.—McGlothlin v. 
, State, 198 S.W. 784, 82 Tex.Cr. 374, 
L..R.A.1918C 530. 

Partnership 

A partner may not make resist- 
. ance authorized by statute to pre¬ 
vent the other partner from taking 
possession of property owned joint¬ 
ly.—State v. Roby, 264 P. 210, 43 
Idaho 724. 

■ 63. Mich.—People v. Shaffran, 220 
N.W. 716, 243 Mich. 627. 

Okl.—Tucker v. State, 272 P. 483, 41 
OkLCr. 169—^Layman v. State, 156 
P. 907, 12 OkLCr. 337. 

' Tex.—Price v. State, 220 S.W. 89, 87 
Tex.Cr. 163, 


Utah.—State v. Terrell, 186 P. 108, 
56 Utah 314, 25 A.Li.R. 497. 

5 C.J. p 744 note 81. 

Beating until unconscious 
That owner of cattle inflicted a 
minor injury to defendant's fence in 
hurriedly crossing the fence to head 
off his cattle did not justify defend¬ 
ant, who was six feet two inches in 
height, weighing two hundred 
pounds, in beating the cattle owner, 
who weighed only one hundred fifty 
pounds, until unconscious, with a 
rock and a stick.—^Price v. State, 220 
S.W. 89, 87 Tex.Cr. 163. 

64. Ga.—^Hadley v. State, 58 Ga. 
309. 

Mont—^Territory v. Drennan, 1 Mont 
41, 

65. Pilkins v. People, 69 N.T, 101, 
25 Am.R. 143, reversing Sheld. 
504. 

66. Ky.—Stacey v. Commonwealth, 
225 S.W. 37, 189 Ky. 402. 

Utah.—State v. Terrell, 186 P. 108, 
55 Utah 314, 25 A.L.R. 497. 

5 C.J. p 745 note 93. 

67. State v. Terrell, supra—5 C.J. 
p 745 note 94. 

68. State V. Terrell, supra. 

69. State V. Terrell, supra. 

70. Ala.—Simpson v. State, 69 Ala. 
1, 31 Am.R. 1. 

Mich.—^People v. Shaffran, 220 N.W. 
716, 243 Mich. 672—^People v. 

Doud, 193 N.W. 884, 223 Mich. 120. 

Shooting to prevent robbery 
One who shot and wounded an ofll- 
cer, believing that he was attempt¬ 
ing to rob him, is not guilty of as¬ 
sault with intent to murder, or even 
of an aggravated assault.—^Walker v. 
State, 232 S.W. 509, 90 Tex.Cr. 56. 
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Taking of life 

No trespass upon property will 
primarily justify the taking of a 
life.—^Hairston v. State. 54 Miss. 
689, 28 Am.R. 392. 

71. Ky.—Krone v. Commonwealth, 
96 S.W.(2d) 1052—Stacey v. Com¬ 
monwealth, 225 S.W. 37, 189 Ky. 
402. 

Utah.—State v. Terrell, 186 P. 108, 
55 Utah 314, 25 A.L.R, 497. 

5 C.J. p 744 note 88. 

Right to use force in self-defense 
see supra § 92. 

Application of homicide laws 

In the particular case it was con¬ 
ceded that the same rules of law are 
applicable with respect to justifica¬ 
tion in cases of assault with a dead¬ 
ly weapon with intent to do bodily 
harm as in cases of homicide, and 
one accused of such an assault may 
invoke a statute relating to justifi¬ 
able homicide in defense of property. 
—State V. Terrell, 186 P. 108, 55 
Utah 314, 25 A.L.R. 497. 

72. Mont.—State v. Howell, 63 P. 
314, 21 Mont. 165. 

N.T.—Corey v. People, 45 Barb. 262. 
Philippine.—^U. S. v. Washington, 3 
Philippine 675. 

5 C.J. p 744 note 89. 

73L U.S.—Hickey v. U. S., (Alaska) 
168 P. 536. 93 C.C.A. 616, 22 L.R. 
A.(N.S.) 728. 

Hawaii.—Territory v. Savage, 24 Ha¬ 
waii 286. 

6 C.J. p 744 note 90. 

74. Dockland v. State, 73 S.W. 1054, 
45 Tex.Cr. 87—5 C.J. p 744 note 92. 

Possession of realty held actnal 
Where the owner of land moved 
his fence merely for convenience in 
building, because of excavations by 
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session of real property, although lawfully entitled to 
pass over it, is guilty of assault and battery if he ac¬ 
complishes an entry upon such real property by 
the exertion of force against the person of an ac¬ 
tual occupant who opposes and resists such entry.*^® 

Defense of property against officer. In some states 
it has been held that, where an officer attempts to 
take goods belonging to one person, and in his pos¬ 
session, upon a writ against another person, the per¬ 
son having the rightful possession of the goods has 
no legal right to defend such possession against the 
officer by force.Elsewhere it has been held that 
the rightful owner of goods is warranted in main¬ 
taining his possession by force against the officer, 
under such circumstances, in the same manner as 
he might against any trespasser who was not an 
officer and it has been held that a person may 
likewise use such force as is necessary to prevent the 
seizure of his property on an execution, where the 


property is exemptwhere the officer has unlawful¬ 
ly broken or opened doors*^^ or is otherwise acting 
in excess of his powers or where the officer had 
not been lawfully appointed.^! 

Ejecting trespasser. While it has been held that 
the commission of any assault by an adult on a child 
in protecting property from trespass must be justi¬ 
fied by the circumstances, ^2 one who is lawfully in 

charge of premises,S3 and has requested another to 
leave whom he had a right so to request, may law¬ 
fully use as much force as is necessary to remove 
such other,S4 after allowing him a reasonable time 
to depart,S5 and the trespasser may not resist if only 
reasonable force and agencies are employed in mak¬ 
ing the ejection.^® The right to expel a trespasser, 
using no more force than is reasonably necessary 
therefor, without being guilty of assault and battery, 
is not limited to one's dwelling house, but applies 
to any property of which he has lawful possession.37 


road commissioners over the line, 
and at all times claimed to the true 
line, his possession of the strip be¬ 
tween the fence and such line was 
as actual as it was of the rest of the 
land, and hence he was entitled, in 
a trial for assaulting a road commis¬ 
sioner who was working over the 
line, to justify on the ground of de¬ 
fense of property.—State v. Cleave- 

land. 72 A. 321, 82 Vt. 158. 

ITnfeuced land. 

If the land in question was the 
property of prosecutrix, whether 
fenced or not, she had a right, under 
a statute authorizing the defense of 
property, to use whatever force was 
necessary to protect her property 
from the intrusion or trespass of 
any one.—Taylor v. State, 80 S.W. 
378, 47 Tex.Cr. 122, 122 Am.S.R. 675. 

75. Coghlan v. Miller, 211 P. 163, 

106 Or. 46. 

force in entering leased land 

Where persons assisting lessees to 
harvest their crop forcibly opened a 
gate and, acting together, entered a 

lane, the use of which was granted 
lessees by the lease for ingress to 
and egress from the leased land, and 
one of them laid hands in a hostile 
manner on lessor, who, on lessees’ 
default in payment of the amount of 
rent due, had entered the lane and 
closed and fastened the gate, with¬ 
out reentering or declaring his in¬ 
tention to regnter the leased land, 
their entry was wrongful, and both 
were guilty of assault and battery, 
although lessor violated a criminal 
statute in pointing a loaded rifle at 
them, and his refusal to allow them 
to pass was a breach of his contract 
with lessees, there being nothing in ! 
the circumstances of such hostile 
demonstrations necessitating offen¬ 
sive action as a measure of defense, I 


and no property rights to protect.— 
Coghlan v. Miller, 211 P. 163, 106 Or. 
46. 

76. State V. Selengut, 95 A. 603, 88 
R.I. 302, L.R.A.1916B 955, Ann.Cas. 
1917D 303—5 C.J. p 745 note 95. 

77. Commonwealth v. Kennard, 8 
Pick. (Mass.) 133—5 C.J. p 745 note 
96. 

78. State v. Johnson, 12 Ala. 840, 46 
Am.D. 283. 

78. N.T.—^People v. Hubbard, 24 
Wend. 369, 35 Am.D. 628. 

Pa.—Commonwealth v. Moreland, 9 
Wkly.N.C. 272. 

5 C.J. p 745 note 98. 

80. Cal.—People v. Ross, 126 P. 375, 
19 Cal.App. 469. 

Pa.—Commonwealth v. Gillam, 8 
Serg. & R, 50. 

5 C.J. p 745 note 99. 

81. State V. Briggs, 25 N.C. 357. 

82. Anderson v. State, 226 S.W. 414, 

I 88 Tex.Cr. 307. 

83. Cal.—^People v. Hubbard, 220 P. 
315, 64 Cal.App. 27. 

N.Y.—People v. Vamum, 276 N.Y.S. 

890, 243 App.Div. 635. 

5 C.J. p 745 note 2. 

Manager of premises 
Defendant, who was in charge of 
premises and who made only rea¬ 
sonable resistance without violent 
acts and without intent to commit 
an assault upon complainant, who 
was seeking to take from premises 
property left there during term of 
expired lease, was not guilty of as¬ 
sault.—^People V. Varnum, 276 N.Y. 
S. 890, 243 App.Div. 635. 

84. Cal.—^People v. Hubbard, 220 P. 
315, 64 Cal.App. 27. 

Del.—State v. Paxson, 99 A. 46, 6 
Boyce 249. 

Iowa.—State v, Cessna, 153 N.W. 
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194, 170 Iowa 726, Ann.Cas.l917D 
289. 

Ky.—Stacey v. Commonwealth, 225 
S.W. 37, 189 Ky. 402. 

Mass.—Commonwealth v. Clark, 2 
Mete. 23. 

Mo.—Canfield v. Chicago, etc., Ry. 

Co., 69 Mo.App. 354. 

Mont.—State v. Karri, 276 P. 427^ 
84 Mont 130. 

N.Y.—People V. Varnum, 276 N.Y.S. 

890, 243 App.Div. 635. 

Okl.-—Thomason v. State, 191 P. 

1096, 17 Okl.Cr. 666. 

Tex.—^Petty v. State, (Cr.) 70 S.W. 
(2d) 718. 

W.Va.—State v. Flanagan, 86 S.E. 

890, 76 W.Va. 783. 

5 C.J. p 745 notes 3-5, 

Expelling from one’s home 

If complaining witness used pro¬ 
fane and abusive language at de¬ 
fendant’s home in the presence of' 
the latter's family, defendant had 
the legal right to expel him from 
the premises as a trespasser, and, 
if necessary, to use reasonable force, 
short of endangering life or causing" 
bodily injury.—Thomason v. State,. 
191 P. 1096, 17 Okl.Cr. 666. 

Repairing damage 
The use of force or violence upon- 
one who is engaged in repairing 
damage is unlawful if the evidence 
does not plainly show that the re¬ 
pairer is a trespasser.—State v.. 
Karri, 276 P. 427, 84 Mont 1*30, 

85. People V. Hubbard, 220 P. 315, 
64 CaLApp. 27—5 C.J. p 745 note 6. 

8G. Okl.—Thomason v. State, 191 P. 

1096, 17 OkLCr. 666. 

W.Va.—State v. Flanagan, 86 S.B. 

890, 76 W.Va. 783. 

5 C.J. p 746 note 7. 

87. State V. Flanagan, 86 S.E. 890*. 
76 W.Va. 783. 
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On the other hand, a landlord, under ordinary cir¬ 
cumstances at least, has no right to order a person 
away from leased premises,and a person who is 
conducting an unlawful business is not entitled to 
the protection of the rule.^^ Further, if the person 
or persons entering or who have entered the premises 
are intruders and violent, and are there without right, 
a request to leave is not essential, and such force as 
is reasonably necessary to expel them may be used.^® 
Unless the trespass is made with actual force and 
hostile intent,generally, one ejecting a trespasser 
will be guilty of an assault if he uses more force 
than is necessary,92 as when he uses a dangerous 
or deadly weapon,93 although he disclaims any pur¬ 
pose of committing homicide if his terms are in¬ 
stantly complied with.94 Under some circumstances, 
however, it is conceivable that the owner of premises 
on which the complaining witness was trespassing 
would be justified in the use of a dangerous or deadly 
weapon to eject the trespasser from the premises, 
since the owner of the premises may use all neces¬ 
sary force to eject the trespasser.9a 
The purpose of using the force must be to eject 
the trespasser, and not for any other purpose,96 and, 
although it has been held that the owner is not guil¬ 
ty of an assault because he acts in anger and lays 
violent hands on the intruder,97 he is not ordinarily 
justified in assaulting the trespasser where the lat- 

88. Montgomery v. Commonwealth, 

37 S.E. 841, 99 Va. 833. 

88. Pierce v. State, 1 S.W. 463, 21 
Tex.App, 540, 

90. State v. Cessna, 153 N.W. 194, 

170 Iowa 726, Ann,Cas.l917D 289, 

91. Stacey v. Commonwealth, 225 S. 

W. 37, 189 Ky. 402. 

Somewhat greatei? liherfcy of ac¬ 
tion is allowable where a trespass 
is made with actual force and with 
the intent to kill the owner, or to 
do him a great bodily Injury if he 
resists.—Stacey v. Commonwealth, 

225 S.W. 37. 189 Ky. 402. 

92. Cal.—People v. Heise, 20 P.(2d) 

317, 217 Cal. 671. 

Ky.—Stacey v. Commonwealth, 225 
S.W. 37, 189 Ky. 402. 

Mont—State v. Karri, 276 P. 427, 84 
Mont 130. 

Neb.—^Harshman v. Rose, 69 N.W. 

755, 50 Neb. 113. 

Okl.—Tucker v. State, 272 P. 483, 41 
Okl.Cr. 169. 

W.Va.—State v. Flanagan, 86 S.E, 

890, 76 W.Va. 783, Ann.Cas.l917D 
305. 

6 C.J. p 746 note 10. 

The force used should be such as 
a reasonably cautious and prudent 
man would have used under like cir¬ 
cumstances.—State V. Cessna, 153 N. 

W. 194, 170 Iowa 726. 


ter is willing to leave the premises.98 

When, after being requested to leave, the intruder 
stands his ground armed with a deadly weapon, the 
occupant may at once resort to physical force with¬ 
out first laying his hand gently upon him.99 

Persons rightfully on premises. The rule permit¬ 
ting the use of necessary force to eject a trespasser 
upon the premises of another is of course inap¬ 
plicable to persons who are rightfully upon such 
premises,^ so long as they have not by their acts of 
conduct forfeited their right to remain there. ^ Fur¬ 
ther, where the owner of the premises has invit¬ 
ed another thereon for the purpose of the inves¬ 
tigation of particular matters, an assault upon such 
person is unlawful so long as the person employs 
reasonable means for investigation.^ 

One who is lawfully in a habitation must have 
warning to leave before force may lawfully be ap¬ 
plied, but, this having been done, there may be a 
resort to such force as is reasonably and apparent¬ 
ly necessary to expel him.^ 

§ 95 . Recaption of Property 

One may use a reasonable amount of force to retake 
property wrongfully taken or withheld from him by an¬ 
other, although It seems that a breach of the peace In 
so doing Is not permissible. 

A person may lawfully use so much force as is 

structed that one ejecting a tres¬ 
passer is guilty of an assault, if he 
uses more force than is necessary, 
as when he uses a dangerous or 
deadly weapon,’" is erroneous as too 
broad, for the reason that the use 
of such weapon may have been nec¬ 
essary.—State V. Karri, 276 P. 427, 
84 Mont. 130. 

9©. Mont.—State v. Karri, 276 P. 
427, 84 Mont. 130. 

W.Va.—State v. Flanagan, 86 S.E. 

890, 76 W.Va. 783. 

5 C.J. p 746 note 13. 

97. N.C,—State v. Crook, 45 S.E. 
564, 133 N.C, 672. 

98. State v. Flanagan, 86 S.E. 890, 
76 W.Va. 783. 

99. State v. Taylor, 82 N.C. 554— 
State V. Davis, 80 N.C. 259, 30 Am. 
R. 86. 

State V. Cessna, 153 N.W. 194, 
170 Iowa 726, Ann.Cas.l9l7D 289— 
5 C.J. p 746 note 16. 

2. Ind.—Connors v. State, 20 N.E. 
478, 117 Ind. 347. 

Mich.—^People v. McKay, 9 N.W. 486, 
46 Mich. 439, 41 Am.R. 169. 

5 C.J. p 746 note 17. 

8. People V. Hughes, 74 N.W. 309, 
116 Mich. 80. 

4. State V. Cessna, 153 N.W. 194, 
170 Iowa 726, Ann.Cas.l917D 289. 


Throwing stone 

Defendant, throwing stone, intend¬ 
ing to inflict serious bodily injury on 
party plowing on disputed strip, was 
guilty of assault, although the lat¬ 
ter was a trespasser.—People v. 
Shaffran, 220 N.W. 716, 243 Mich. 
527, 

98. Ala.—Simpson v. State, 59 Ala. 
1, 31 Am.R. 1. 

Del.—State v. Paxson, 99 A. 46, 6 
Boyce 249. 

Mich.—People v. Doud, 193 N.W. 884, 
223 Mich. 120, 32 A.L.R. 1535. 
Miss.—Hairston v. State, 54 Miss. 
689, 28 Am.R. 392. 

Mont—State v. Karri, 276 P. 427, 84 
Mont 130. 

Porto Rico,—^People v. Toro, 26 Por¬ 
to Rico 41. 

Utah.—State v. Terrell, 186 P. 108, 
55 Utah 314, 25 A.L.R. 497. 

5 C.J. p 744 note 86. p 746 note 11. 
Killing with deadly weapon 

If in the defense of property not 
the dwelling house, life is taken 
with a deadly weapon, it is murder, 
although the killing may be actually 
necessary to prevent the trespass.— 
Simpson v. State, 59 Ala. 1, 31 Am. 
R. 1, 

94, Dickinson v. State, 104 P. 923, 3 
Okl.Cr. 161. 

95. Xnsfernctlon too broad 

An instruction that “you are in- 
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reasonably necessary to retake his property which has 
wrongfully been taken by another,^ but it would seem 
that force amounting to a breach of the peace cannot 
be used.® The use of a deadly weapon for this 
purpose is not justified^ except in extreme cases, as 
where it is necessary to prevent a felony.® On the 
other hand, where a person has voluntarily parted 
with the possession of personal property, he is not 
entitled to regain it by force amounting to a breach 
of the peace,9 and where property is in the posses¬ 
sion of an ofScer the owner has no right to retake 
possession thereof by force.^® The right of recap¬ 
tion is not restricted to the immediate time and 
place of taking, and is not lost, although the property 
is temporarily taken out of sight, when the pursuit 
is immediate.!! 

§ 96. -Reentry on Real Property 

Ordinarily one who uses force to recover the pos¬ 
session of land commits an assault. 

While a person has the right to prevent trespass on 
his land by force sufficient to repel the same, as 
already considered in § 94, he ordinarily has no right 
to recover possession by force and by a breach of 
the peace, and in so doing he commits an assault and 
battery.!^ Qn the other hand, where a wrongdoer 
takes possession of realty during a temporary ab¬ 
sence of the owner, the owner may use such force 
as is necessary to eject him.!® 


§ 97. - Exercise of Duty or Authority 

a. In general 

b. Enforcement of regulations 

c. Making arrest 

d. Punishment 

a. In Greneral 

The use of a reasonable amount of force in the per¬ 
formance of a necessary, authorized, or legal duty does 
not constitute an assault. 

Since the force to constitute an assault and bat¬ 
tery must be unlawful, the relationship existing 
between the parties or the official capacity in which 
accused acted may afford an excuse or justification, 
if the privilege is not abused and excessive force 
employed. Persons who are disturbing public meet¬ 
ings may be ejected therefrom by those in author¬ 
ity, and, if those making the ejection do not act arbi¬ 
trarily, they are not guilty of an assault and bat¬ 
tery.!^ However, no one can justify any of his acts 
performed under void process.!® 

Assaults on prisoners. It is no defense that the 
assault was committed on a prisoner,!® or on a pris¬ 
oner of war,!*^ if the punishment inflicted was ex¬ 
cessive. The reasonable examination of prisoners 
charged with crime or suspected of crime is and 
should be allowed in the interest of the public wel¬ 
fare, but such examination should be kept within 
bounds, and cruel and brutal methods should never 
be tolerated.!® 


5. Commonwealtli v. Donahue, 20 N. 
B. 171, 148 Mass. 529, 12 Am.S.R. 
591, 2 L.R.A. 623—5 C.J. p 755 note 
45. 

e. Ala.—Wilkerson v. State, 68 So. 

475, 12 Ala.App. 100. 

Pla.—^Davis v. State, 116 So. 226, 95 
Pla. 259. 

5 C.J. p 755 note 46. 

‘'The public peace is a superior 
consideration to any one man’s pri¬ 
vate property; and if individuals 
were once allowed to use private 
force as a remedy for private inju¬ 
ries, all social justice must cease, 
the strong' man would give law to 
the weak, and every man would re¬ 
vert to a state of nature.”—Wilker¬ 
son V. State, 68 So. 475, 12 Ala.App, 
100 . 

Mortgage on mules 
That defendant possessed a mort¬ 
gage on mules in possession of pros¬ 
ecuting witness and was acting as 
agent of another to take them, af¬ 
forded no justification for commit¬ 
ting an assault and battery amount¬ 
ing to a breach of the peace upon 
witness in his attempt to take them. 
—Wilkerson v. State, 68 So. 475, 12 
Ala.App. 100. 

7. Davis V. State, 116 So. 226, 95 
Pla; 259—5 C.J. p 755 note 47. 


Statute giving owner of domestic 
animals the right to enter the pas¬ 
ture of another for the sole purpose 
of seeking and recovering animals 
which may have strayed or broken 
into the inclosure, does not give the 
right to the owner of such animals 
to enter with a deadly weapon and 
assault the pasture owner therewith 
in case he objects.—^Davis v. State, 
116 So. 226, 95 Pla. 259. 

8. State V. Dixon, 63 P. 801, 7 Idaho 
518. 

9. Go van v. State, (Tex.Cr.) 20 S. 
W.(2d) 1049—Dockland v. State, 
73 S.W. 1054, 45 Tex.Cr. 87—5 C. 
J. p 755 note 50. 

10. Commonwealth v. McCue, 16 
Gray (Mass.) 226—6 C.J. p 755 
note 61. 

11. State V. Dooley, 26 S.W. 558, 
121 Mo. 591. 

121. Hickey v. XT. S., (Alaska) 168 
P. 536, 537, 93 C.C.A. 616, 22 L.R. 
A.(N.S.) 728 and note—5 C.J. p 
755 note 53. 

13. State V. Howell, 63 P. 314, 316, 
21 Mont. 166. 

“If a man may not lawfully defend 
his property—his home—^by the use 
of whatever force it is necessary to 
^use under the circumstances of the 
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case, then he is at the mercy of ev¬ 
ery tramp, trespasser, or even bur¬ 
glar, who comes along, and enters 
and takes possession, during his 
temporary absence therefrom.”— 
State V. Howell, supra. 

14. Ind.—O’Hara v. State, 52 N.B. 

414, 21 Ind.App. 320, 

Kan.—Prew v. Teagarden- 205 P. 
1023, 111 Kan. 107. 

5 C.J. p 752 note 8, p 753 note 25. 

15w Mass.—Commonwealth v. Brad¬ 
ley, 1 Dane Abr. 637. 

Tex.—^Lassiter v. State, 163 S.W. 710, 
73 Tex.Cr. 35. 

6 C.J. p 753 note 24. 

1©. State V. Mincher, 90 S.E. 429, 
172 N.C. 895—State v. Nipper. 81 
S.E. 164, 166 N.C. 272, Ann.Cas. 
1916C 126. 

The state owes a prisoner protec¬ 
tion from violence, especially from 
its own agents.—State v. Mincher, 90 
S.E. 429, 172 N.C. 895. 

17- U. S. V. Sweet, 1 Philippine 18. 
18. Bonahoon v. State, 178 N,B. 670, 
203 Ind. 51, 79 A.L.R. 453. 

XTse of force by officers 
Police officers are constantly con¬ 
fronted with difficult and trying du¬ 
ties in handling prisoners, and the 
, courts will go far in support of po- 
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Recaption of child. Where accused had voluntari¬ 
ly turned over the possession of his child to the 
prosecuting witness, who was also keeping the child 
at the request of public officers who doubted ac¬ 
cused’s right to custody of the child, although accus¬ 
ed may have had a legal right to the custody of the 
child at the time, he was not entitled to use force 
to regain it, and in so doing was guilty of assault 
and battery.i^ 

b. Enforcement of Eegnlations 

The use of force necessary to effect a compliance 
with regulations may be Justifiable. 

A railroad officer may, without becoming liable as 
for assault and battery, eject a passenger who re¬ 
fuses to submit to a lawful regulation of the com¬ 
pany with regard to the payment of fares^o or con¬ 
duct in the stations of the company but he can¬ 
not lawfully use more force than is necessary to ac¬ 
complish his purpose.22 Since the rules of discipline 
for all voluntary associations must conform to the 
laws, if a member of such association refuses to sub¬ 
mit to the ceremony of expulsion established by the 
association, which ceremony involves a battery, it 
cannot be lawfully inflicted and justified.^^ 


c. Making Arrest 

An officer or private person is generally not guilty 
of an assault in using a reasonable amount of force, if 
necessary, to effect a lawful arrest. 

In accordance with the general rules governing 
the use of force in making arrests, as considered in 
the title Arrest § 13, either an officer or a private per¬ 
son, when he is authorized to make an arrest, may 
lawfully use, and will be protected from a charge of 
assault and battery in using as much force as may be 
necessary to effect or maintain the arrest or prevent 
an escape,24 which necessarily includes the degree of 
force required by the officer in order to defend him¬ 
self but he will be deemed guilty of an assault and 
battery if he uses unnecessary force or violence,^® re¬ 
gardless of his intent,27 or if he uses force in doing 
acts which he is not authorized to do,28 or otherwise 
acts unlawfully.29 

The measure of force which an officer may use 
in making an arrest before he commits an assault 
has been considered as that which an ordinarily 
prudent and intelligent person with the knowledge 
and in the situation of the arresting officer would 
have deemed necessary.^O It is not necessarily limit¬ 
ed to that necessary for the officer to use in self- 
defense.^^ 


lice o'fficers who act in good faith in 
a legitimate effort to protect society. 
—^Bonahoon v. State, 178 N.E. 570, 
203 Ind. 51, 79 A.L.R. 453. 

19. Carrel v. State, 178 S.W. 331, 
77 Tex.Cr. 344. 

20. People V. Monarch, 185 N.Y.S. 
S, 193 App.Div. 707—5 C.J. p 752 
note 9. 

Right of a carrier to eject a passen¬ 
ger for failure or refusal to com¬ 
ply with regulations see Carriers § 
819 [10 C.J. p 730 note 99 et seq,]. 
Additional fare 

Under Pen.Li. § 246, stating the 
cases in which the use of force is 
not unlawful, and Railroad L. § 61, 
authorizing the ejection of passen¬ 
gers refusing to pay their fare, the 
ejection of a passenger for refusal to 
pay an additional fare was not an 
assault, if the company had the 
right to collect such additional fare. 
—^People V. Monarch, 185 N.T.S. 6, 
193 App.Div. 707. 

21. Commonwealth v. Power, 7 
Mete. (Mass.) 596, 41 Am.D. 465 
and note—5 C,J. p 762 note 10, 

22. State v. Ross, 26 N.J.Law 224— 
5 C.J. p 752 note 11. 

23. State V. Williams, 75 N.C. 134. 
2A Cal,—^People v. Hardwick, 269 

P. 427, 204 Cal. 582, 59 A.L.R. 
1480. 

D.C.—Barrett v. U. S., 62 App.D.C. 
26, 64 F.(2d) 148, 


Fla.—^Dixon v. State, 132 So. 684, 
101 Fla. 840. 

Hawaii.—Territory v. Machado, 30 
Hawaii 487. 

Ind.—Hall v. State, 159 N.E. 420, 
199 Ind. 592. 

Ky.—Rawlings v. Commonwealth, 
230 S.W. 529, 191 Ky. 401. 

Mont—State v. Prlja, 189 P. 64, 57 
Mont 461. 

N.T.—People v. Denker. 234 N.Y.S. 

32, 225 App.Div. 517, 

N.C.—State v. Dunning, 98 S.E. 630, 
177 N.C. 559, 3 A.D.R. 1166. 

Tex.—Vera v. State, 10 S.W. (2d) 
383, 111 Tex.Cr. 85—^Harper v. 

State, 207 S.W. 96, 84 Tex.Cr. 345. 
5 C.J. p 752 note 14. 

A de facto officer is entitled to the 
same protection in the use of force 
in making an arrest as a properly 
appointed officer.—Commonwealth v. 
Fields, 183 A. 78, 120 Pa.Super. 397. 
215. People v. Denker, 234 N.Y.S. 32, 
225 App.Div. 517—5 C.J. p 752 note 
15. 

26. D.C.—^Landrum v. U. S., 62 App. 

D.C. 18, 63 F.(2d) 990. 

Fla.—^Dixon v. State, 132 So. 684, 101 
Fla. 840. 

Ind.—Bonahoon v. State, 178 N.E. 
670, 203 Ind. 61, 79 A.L.R. 453— 
Hall V. State, 159 N.E. 420, 199 
Ind. 692—Gross v. State, 117 N.E. 
562, 186 Ind, 681, 1 A.L.R. 1161— 
Plummer v. State. 34 N.E. 968, 135 
Ind. 308. 


Mo.—State V. Hines, 128 S.W. 248, 
148 Mo.App. 289, 296. 

Mont.—State v. Prlja, 189 P. 64, 57 
Mont. 461. 

R.I.—State V. Marra. 134 A. 852. 
Tex.—Vera v. State, 10 S.W. (2d) 
383, 111 Tex.Cr. 85—^Harper v. 

State, 207 S.W. 96, 84 Tex.Cr. 345. 
5 C.J. p 763 note 16. 

Commission to a peace officer is 
not a license to commit an assault.— 
Vera v. State, 10 S.W. (2d) 383, 111 
Tex.Cr. 85. 

27. Golden v. State, 1 S.C. 292. 

28. State V. Wagstaff, 105 S.E. 283, 
115 S.C. 198—5 C,J. P 753 note 18. 

29. State V. Randall, 110 S.E. 123, 
118 S.C. 158—5 C.J. p 753 note 19. 

Offense not committed in officer’s 
presence 

Since an officer has no right to ar¬ 
rest a citizen for a misdemeanor not 
committed in his presence, without 
a warrant, such citizen has a right 
to resist such arrest with whatever 
force is necessary, and, if the officer 
tries to arrest him by force, the of¬ 
ficer is guilty of an assault.—State 
V. Randall, 110 S.E. 123, 118 S.C. 158. 

30. D.C.—^Barrett v. U. S., 62 App. 
D.C. 25, 64 F.(2d) 148. 

pia.-~Dixon v. State, 132 So. 684, 101 
Fla. 840. 

31. Hawaii.—Territory v. Machado, 
30 Hawaii 487. 
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Where an arrest for felony is made, an officer 
has a right, in regard to using force, to act with 
reference to the facts as they then appear to him, 
provided he acts in good faith; in other words, if 
the officer has reason to believe that the person he 
is about to arrest is a desperate character, and acts 
accordingly, he is not to be convicted of assault be¬ 
cause it subsequently develops that he was mistaken.32 
An officer may also be justified in using more force 
in making an arrest for a felony, such as murder, 
without being guilty of an assault and battery, than 
he would be in making an arrest for a misdemeanor, 
such as a violation of a parking restriction.33 

Bystanders, It being the duty of bystanders to as¬ 
sist an officer when called upon so to do, a bystander 
so assisting an officer has the same protection from a 
charge of assault and battery that is accorded the 
officer himself in fact, more protection, since 
one so assisting an officer is not guilty of assault even 
if the officer’s acts are without authority,35 so long 
as he used no more force than was reasonably neces- 
sary.35 

Use of firearms. Peace officers are not justified 
in using deadly weapons, on a mere suspicion that 
a felony has been committed,37 or to prevent the 


escape of one arrested for a misdemeanor,33 and in 
so doing are guilty of assault and battery. The 
use of firearms merely to frighten a person, sought to 
be arrested for a misdemeanor, into submission does 
not constitute an assault, at least if the shooting is 
not negligently done. 3 3 According to some au¬ 
thority, however, an officer in making an arrest for 
a misdemeanor may shoot the person sought to be 
arrested without being guilty of an assault, if it is 
necessary to overcome his resistance to arrest;^®' 
and under this view, a peace officer is not obliged to 
retreat to avoid the necessity of shooting, but rather 
is obliged to press forward to accomplish his pur- 
pose.^1 

If a person in fleeing from arrest for a misde¬ 
meanor shoots at the officer pursuing him, he there¬ 
upon becomes guilty of a felony, and the officer may 
shoot him in effecting his arrest without being charge¬ 
able with assault.*^ 2 

d. Punislimeiit 

A parent or teacher ts not guilty of assault and bat¬ 
tery in administering reasonabie and iawful punishment. 

Since parents^ 3 or those standing in their place,^^ 
and school teachers,^ 5 are charged with the duty of 


N.T.—People v. Denker, 234 N.T.S. 
82, 225 App.Div. 517. 

32. Barrett v. IT. S.. 62 App.B.C. 25, 
64 P.(2d) 148. 

33. Barrett v, U, S., supra. 

34. Ky. —^Rawlings v. Common¬ 
wealth, 230 S.W. 529. 191 Ky, 401. 

Pa.—Commonwealth v. Sadowsky, 80 
Pa.Super. 496. 

Vt.—^McMahan v. Green, 34 Vt. 69. 

35w Pa.—Commonwealth v. Sadow¬ 
sky, 80 Pa.Super. 496. 

Vt.—^McMahan v. Green, 34 Vt. 69— 
Hooker v. Smith. 19 Vt 152. 

5 C.J. p 753 note 23. 

Duty of persons summoned by officer 
to assist in arrest to respond see 
Arrest § 16. 

36. Commonwealth v. Sadowsky, 80 
Pa.Super. 496. 

37. Commonwealth v. Megary, 8 
Phila. (Pa.) 616—*5 C.J. p 753 note 
20 . 

SS. Cal.—^People v. Lathrop, 192 P. 

722. 49 Cal.App. 63. 

Ky.—^Rawlings v. Commonwealth, 
230 S.W. 629. 191 Ky. 401. 

5 C.J. p 753 note 21. 

39. People v. Lathrop, 192 P. 722, 49 
CaJ.App. 63. 

Beasonable caxe 

If defendant, a private citizen, 


willfully shot the person he sought 
to arrest, when found trespassing 
upon his land, he was guilty of an 
oftense, hut if he had no intention of 
shooting him, hut fired merely to 
frighten him into submission, the 
question of his guilt of an assault 
depended on the question whether he 
acted with criminal negligence, or 
according to the standard prescrib¬ 
ed for reasonable men under such 
circumstances.—^People v. Lathrop, 
192 P. 722, 49 Cal.App. 63. 

40. Territory v. Machado, 80 Ha¬ 
waii 487. 

41. Cal.—^People v. Hardwick, 269 
P. 427, 204 Cal. 582, 59 A.L.R. 1480. 

Mo.—State v. Dierberger, 10 S.W. 
168, 96 Mo. 666, 9 Am.S.R. 380. 

The officer must of necessity be 
the aggressor. His mission is not 
accomplished when, he wards off the 
assault, but he must press forward 
and accomplish his object. He is 
not bound to put off the arrest until 
a more favorable time, and because 
of these duties devolved upon him 
the law throws around him a special 
protection.—State v. Dierberger, 10 
S.W. 168, 96 Mo. 666, 9 Am.S.R. 380. 

42. Rawlings v. Commonwealth, 230 
S.W. 529, 191 Ky. 401. 

43. Ala.^—Cameron v. State, 136 So. 
418, 24 Ala.App, 438—^Roberson v. 
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state, 116 So. 317, 22 Ala.App. 413 
—Haydon v. State, 72 So. 686, 15 
Ala.App. 61. 

Tex.—Walden v. State, 232 S.W. 523, 
89 Tex.Cr. 464. 

Wyo.—State v. Spiegel, 270 P. 1064, 
39 Wyo. 309, 64 A.L.R. 289. 

5 C.J. p 753 note 27. 

44. Ala.—Cameron v. State, 136 So. 
418, 24 Ala.App. 438—^Roberson v. 
State, 116 So. 317, 22 Ala.App. 413 
—Haydon v. State, 72 So. 586, 15 
Ala.App. 61. 

Cal.—People v. Curtiss, 300 P. 801, 
116 Cal.App. (Supp.) 771. 

Wyo.—State v. Spiegel, 270 P. 1064, 
39 Wyo. 309, 64 A.L.R. 289. 

5 C.J. p 754 note 31. 

Step-parent 

Parent or step-parent may admin¬ 
ister such reasonable corporal pun¬ 
ishment to child or stepchild, who is 
a member of the family, as the 
child’s misconduct seems to warrant. 
—Cameron v. State, 136 So. 418, 24 
Ala.App. 438. 

45. Ala.—^Roberson v. State, 116 
So. 317, 22 Ala.App. 413. 

Cal.—^People v. Curtiss, 300 P. SOI, 
116 Cal.App.(Supp.) 771. 

Hawaii.—Territory v, Cox, 24 Ha¬ 
waii 461, 465. 

N.T.—People v. Petrie, 198 N.T.S. 81, 

120 Mj.sc. 221. 

Ohio.—Martin v. State, 11 Ohio N.P. 
(N.S.) 183. 
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educating their children and bringing them up in 
accordance with certain standards, they have the 
right to exercise such control and restraint and to 
adopt such disciplinary measures as will enable them 
to discharge their duty; and accordingly it is not 
an assault and battery for such a person to strike a 
child for disobedience or other misconduct. A par¬ 
ent, apparently, may also authorize another to in¬ 
flict the punishment,^® and likewise, a teacher may 
punish an adult pupil.^^ 

On the other hand, a parent or teacher is guilty of 
assault and battery if the punishment is prompted 
by malice or other improper motive,4® or if he is 
not acting in good faith for the child^s benefit.^® 

While there is unanimity of opinion that a parent 
or teacher is not guilty of assault in properly punish¬ 
ing a child, the courts are not agreed as to the ex¬ 
tent of punishment permissible. It is usually agreed 
that a parent is not entitled to use an improper in¬ 
strument in the punishment,®® or to inflict improper 


§ 97 

or excessive punishment.®^ The person administer¬ 
ing such punishment should also have due regard 
to the character of the offense,®2 and the sex, age, and 
physical condition of the offender.®® The disagree¬ 
ment arises on the question of what is excessive pun¬ 
ishment and how, and by whom, it is to be determin¬ 
ed. According to some authority a teacher or parent 
exceeds the limit of his authority when he inflicts 
lasting mischief consisting of permanent injury, 
and for so doing he is guilty of assault and battery; 
but is not guilty when he inflicts temporary pain, no 
matter how severe, if inflicted in good faith for the 
correction of the child.®^ According to other au¬ 
thority, the parent or teacher is not the sole arbiter 
of the amount of punishment which may be in¬ 
flicted, and his guilt of assault and battery does not 
depend upon whether or not permanent injury was 
inflicted, regardless of the absence of malice,®® and 
he is guilty of assault if he inflicts a punishment 
which the general judgment of reasonable men, after 


Pa.—Commonwealth v. Ebert, 11 Pa. 
Dist 199. 

6 C.J. p 754 note 29. 

46. Harris v. State, 41 S.E. 983, 115 
Ga. 578—5 C.J. p 754 note 28. 

4f7, State V. Mizner, 45 Iowa 248, 
24 Am.R. 769. 

46. Ala.—Cameron v. State, 136 So. 
418, 24 Ala,App. 438—^Robertson v. 
State, 116 So. 317, 22 Ala.App. 413 
—Haydon v. State, 72 So. 586, 15 
Ala.App. 61. 

Cal.—People v. Curtiss, 300 P. 801, 
116 Cal.App.(Supp.) 771. 

Hawaii.—Territory v. Cox, 24 Ha¬ 
waii 461. 

Ohio.—Martin v. State, 11 Ohio N.P. 
(N.S.) 183. 

Pa.—Commonwealth v. Ebert, 11 Pa. 
Dist 199. 

5 C.J. p 754 note 34. 

A school-teacher who, prompted by 
revenue, inflicts corporal punishment 
is as guilty criminally as if he had 
acted with malice.—State v. Thorn¬ 
ton, 48 S.E. 602, 136 N.C. 610. 

Malice may be inferred from ex¬ 
cessive punishment, but where the 
punishment administered is not in 
itself immoderate, its legality or il¬ 
legality must depend entirely on the 
quo animo with which it is admin¬ 
istered.—State V. Thornton, 48 S.E. 
602, 136 N.C. 610. 

49. Cameron v. State, 136 So. 418, 
24 Ala.App. 438—5 C.J. p 754 note 
35. 

50. Hinkle v. State, 26 N.E. 777, 127 
Ind. 490—5 C.J. p 754 note 37. 


51. Ala.—Roberson v. State, 116 
So. 317, 22 Ala.App. 413—Haydon 
V. State, 72 So. 686, 15 Ala.App. 
61. 

Hawaii.—Territory v. Cox, 24 Ha¬ 
waii 461. 

Neb.—Clasen v. Pruhs, 95 N.W. 640, 
69 Neb. 278, 6 Ann.Cas. 112. 

Tex.—Walden v. State, 232 S.W. 523, 
89 Tex.Cr. 464. 

5 C.J. p 764 note 36. 

aiving- as punishment sixty-six 
blows with his hands, although the 
pupil remains insubordinate until he 
has received sixty-three blows, is 
sufiicient to justify the conviction of 
a school teacher of assault.—Whit¬ 
ley V. State, 26 S.W. 1072, 33 Tex. 
Cr. 172. 

52. Cameron v. State, 136 So. 418, 24 
Ala.App. 438—5 C.J. p 754 note 32. 

55. Ala.—^Boyd v. State, 7 So. 268, 
88 Ala. 169, 16 Am.S.R. 31. 

Kan.—State v. Ward, 1 Kan.Lr.J. 370. 
Mass.—Commonwealth v. Randall, 4 
Gray 36. 

54. Ala.—Cameron v. State, 136 So. 
418, 24 Ala.App. 438—^Roberson v. 
State, 116 So. 317, 22 Ala.App. 413 
—Haydon v. State, 72 So. 686, 15 
Ala.App. 61. 

N.C.—^State v. Pendergrass, 19 N.C. 

366, 31 Ain.D. 416. 

5 C.J. p 755 notes 38, 39. 

*'The law has not undertaken to 
prescribe stated punishments for 
particular ofEences, but has content¬ 
ed itself with the general grant of 
power of moderate correction, and 
has confided the graduation of pun¬ 
ishments, within the limits of this 
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grant, to the discretion of the teach¬ 
er. The line which separates mod¬ 
erate correction from immoderate 
punishment, can only be ascertained 
by reference to general principles. 
The welfare of the child is the main 
purpose for which pain is permitted 
to be inflicted. Any punishment^ 
therefore, which may seriously en¬ 
danger life, limbs or health, or shall 
disfigure the child, or cause another 
permanent injury, may be pronounc¬ 
ed in itself immoderate, as not only 
being unnecessary for, but incon¬ 
sistent with, the purpose for which 
correction is authorized. But any 
correction, however severe, which 
produces temporary pain only, and 
no permanent ill, cannot be so pro¬ 
nounced, since it may have been nec¬ 
essary for the reformation of the 
child, and does not injuriously affect 
its future welfare. We hold there¬ 
fore, that it may be laid down as a 
general rule, that teachers exceed 
the limits of their authority when 
they cause lasting mischief; but act 
within the limits of it, when they 
inflict temporary pain.”—State v. 
Pendergrass, 19 N.C. 365, 366, 31 Am. 
D. 416. 

Judicial capacity of parent 

In administering chastisement to 
the child, the parent acts in a judi¬ 
cial capacity and is not to be held le¬ 
gally responsible for errors of judg¬ 
ment, although the punishment may 
seem to be unreasonably severe and 
not proportioned to the offense.— 
Cameron v. State, 136 So. 418, 24 
Ala.App. 438. 

55. People v. Curtiss, 300 P. 801,. 

116 Cal.App.(Supp.) 771. 
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thought and reflection, would call clearly excessive.56 

Under a statute providing that any person who 
willfully inflicts on any child unjustifiable physical 
pain or mental suffering is guilty of a misdemeanor, 
a teacher, who inflicts punishment under unwar¬ 
rantable circumstances or, if warrantable, excessive 
punishment, is guilty of the offense.57 

Guardian of emancipated ward. A guardian who 
has emancipated his ward cannot justify an assault 
and battery on him on the grounds of the former 
relationship.^^ 

Misconduct out of school. Although a school¬ 
master has in general no right to punish a pupil 
for misconduct committed after the dismissal of 
school for the day and the return of the pupil to 
his home, yet he may, on the pupil’s return to 
school, punish him for any misbehavior, although 
committed out of school, which has a direct and 
immediate tendency to injure the school or subvert 
the master’s authority.59 

Punishment of pauper. The superintendent or 
keeper of a poorhouse who, without anger and solely 
for the purpose of preserving discipline, adminis¬ 
ters moderate physical chastisement to a pauper is 
not guilty of assault and battery;®® but he will be 
guilty if the acts done by him had no connection 
with the pauper’s misconduct.®^ 

Spiritual adviser. The doctrine of punishment, as 
applicable to the pupil by the teacher, has never been 


extended by the common law to the spiritual ad¬ 
visers of a community.®^ 

§ 98. -Judgment for Defendant in Civil 

Action 

Judgment for defendant in a civil action as a de¬ 
fense will be considered in the title Criminal Law § 
50 [16 C.J. p 97 note 58]. 

§ 99 , -Previous Punishment for Con¬ 

tempt 

Previous punishment for contempt as a defense 
will be considered in the title Criminal Law § 240 
[5 C.J. p 757 note 84]. 

§ 100. Persons Subject 

Any natural person legally entitled to protection may 
be the subject of an assault or assault and battery. 

To be an assault and battery it is not necessary 
that the person who sustains it should be a citizen 
of the government; all natural persons who by law 
are entitled to protection may be subjects of criminal 
assault or of criminal assault and battery.®® 

§ 101. Persons Liable 

One who does not actively participate in an assault 
and battery may be accountable therefor If he aids or 
abets in, or procures the commission of, the offense. 

A person is not guilty of an assault and battery 
by reason of the mere fact that he is present when 
it is committed,®^ that he does not take steps to pre¬ 
vent it,®® that he has knowledge of it,®® or that he 
approves it;®7 he must have done some act by way 
of aid or encouragement.®® On the other hand, one 
who is present®® with a well-defined purpose in com¬ 
mon with the principal assailant,*^® ready to aid if 


50. Ind.—Hinkle v. State, 26 N.E. 
777, 127 Ind. 490. 

Wyo.—State v. Spiegel, 270 P. 1064, 
39 Wyo. 309, 64 A.L.R. 289. 

57. People v. Curtiss, 300 P. 801, 
116 Cal.App.(Supp.) 771. 

Test of reasonableness, under such 
a statute, applies both to the punish¬ 
ment of the child in the first in¬ 
stance, and to the question of degree. 
—^People V. Curtiss, 300 P. 801, 116 
Cal.App.(Supp.) 771. 

SO. Eitel V, State, 182 S.W. 318, 78 
Tex.Cr. 552. 

59. O’Rourke v. Walker, 128 A. 25, 
102 Conn. 130—5 C.J. p 755 note 41. 

GO. State v. Neff, 58 Ind. 516—5 C.J. 
p 755 note 42. 

61. State V. Hull, 34 Conn. 182. 

62. Donnelley v. Territory, 52 P. 

368, 5 Ariz. 291—5 C.J. p 755 note 
40. I 


163. Ky.—Commonwealth v. Lee, 3 
I Mete. 229. 

S.C.—State V. Harden, 29 S.C.L. 152 
note, 

5 C.J. p 758 note 90. 

64. Wooden v. Commonwealth, 86 S. 
E. 305, 117 Va. 930, Ann.Cas.l917D 
1032—5 C,J. p 768 note 92. 

Mere presence of accused 
“The authorities are uniform that 
the mere presence of a person at the 
time and place of an assault, without 
any act, word or gesture in aid or 
encouragement of it, and without 
anything to show that he advised the 
assault, will not render him guilty.” 
—^Wooden v. Commonwealth, 86 S.E. 
305, 117 Va. 930, Ann.Cas.l917D 1032. 

65. Iowa.—State v. Wolf, 84 N.W. 
536, 112 Iowa 458. 

Tex.—Colquitt v. State, 84 Tex. 650 
—Schribe v. State, (Tex,Cr.) 35 S. 
W. 376. 

5 C.J. p 758 note 93. 
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66. Smith v. State, 135 S.W. 152, 
61 Tex.Cr. 349—^Johnson v. State, 
128 S.W. 614, 59 Tex.Cr. 263. 

67. Commonwealth v. Middlehy, 73 
N.E. 208, 187 Mass. 342—5 C.J. p 
768 note 95. 

68. Wooden v. Commonwealth, 86 S. 
E. 305, 117 Va. 930, Ann.Cas.l917D 
1032—5 C.J. p 758 note 96. 

69. State v. Schmittzehe, (Mo.) 3 
S.W.(2d) 235—Green v. State, 13 
Mo. 382. 

70. State V. Allen, (Mo.) 246 S.W. 
946. 

Defendants aotlngp together 
If defendant and brother were act¬ 
ing together in an attack upon an 
officer In such a manner that each 
became liable for the other’s act, de¬ 
fendant charged with assault may be 
guilty of same offense as his brother. 
-Jones V. State, 36 S.W. (2d) 736, 
117 Tex.Cr. 8. 
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necessary,71 although not actively participating,72 
or one actually aiding, encouraging, or abetting the 
principal offender,73 or acting in pursuance of an 
unlawful conspiracy,74 is particeps criminis and 
equally as guilty as the actual perpetrator. The 
gravamen of the offense is the assault, and the com¬ 


§ 103 

mon design renders all of the assaulting participants 
equally guilty,75 

One who incites or procures another to commit an 
assault, although not present at its commission or 
otherwise participating therein, may be indicted and 
punished as a principal.76 


B. PROSECUTION AND PUNISHMENT 


§ 102. Preliminary Proceedings 

In the absence of other statutory direction prosecu¬ 
tions for assault and battery should be brought In the 
name of the sovereignty; there need be no other prose¬ 
cutor. 

Prosecutions for assaults and batteries should, as 
in other criminal cases, be brought, in the absence 
of any statutory provision to the contrary, in the 
name of the public or sovereignty.77 


In the absence of any statutory requirement, it 
is not necessary that there be a prosecutor in prose¬ 
cutions for assaults and batteries.73 An indictment 
may be preferred by a person other than the person 
aggrieved, or some one on his behalf.73 

§ 103. Indictment or Information 

The mode of Instituting assault and battery proceed¬ 
ings, by indictment, Information, or otherwise, depends 


71. Colo.—Moeller v. People, 199 P. 
414, 70 Colo. 223. 

Ga.—^Knight v. State, (App.) 182 S. 
B. 684. 

Ky.—^Pitts V. Commonwealth, 87 S. 

W.(2d) 364, 261 Ky 236. 

N.J.—State V. Hai>»'Ahan, 96 A. 1103, 
88 N.J.Law 391, ^.Kirmmg 93 A. 95, 
87 N.J.Law 1. 

Tenn.—^Presley v. St^te, 30 S.W.(2<i) 
231, 161 Tenn. 310. 

Tex.—Jones v. State, <Cr.) 20 S.W. 
(2d) 1067. 

5 C.J. p 758 note 97. 

One who had Icnowledge of the 
fact that his companion followed 
complainant intending to assault her 
or to do her violence, and came with 
his companion to aid, and did assist 
him, his guilt as an aider and abet¬ 
tor is in the same degree as that of 
his companion in whose unlawful 
purpose and design he shared.—^Pres¬ 
ley V. State. 30 S.W. (2d) 231, 161 
Tenn. 310. 

Striking 

It is not necessary that defendant 
actually strike complainant if he 
were present and aiding those who 
struck the blows.—Knight v. State, 
(Ga.App.) 182 S.E. 684—Slate v. 
Hanrahan, 96 A. 1103, 88 N.J.Law 
391, affirming 93 A. 95, 87 N.J.Law 1. 

Guilt of persons accompanying 
Where defendants joined a party 
of other street car strikers, who 
went to the end of a car line and 
robbed and assaulted the conductor 
and motorman, and where defendants 
participated in the robbery and as¬ 
sault, they were guilty of robbery 
and assault as principals, regardless 
of their original intention in Joining 
the other strikers.—Moeller v. Peo¬ 
ple, 199 P. 414, 70 Colo. 223. 

72u Ky.—^Pitts v. Commonwealth, 87 
S.W.(2d) 364, 261 Ky. 236. 


Tex.—Jones v. State, (Cr.) 20 S.W. 
(2d) 1067. 

5 C.J. p 758 note 98. 

All compasLions are gnilty of what 
grows naturally and proximately out 
of a common unlawful purpose.— 
Moeller v. People, 199 P. 414, 70 
Colo. 223. 

73. Ga.—^Knight v. State, (App.) 
182 S.E. 684. 

Ky.—^Pitts V. Commonwealth, 87 S. 

W.(2d) 364, 261 Ky. 236. 

Mo.—State v. Schmittzehe, 3 S.W. 
(2d) 235. 

N.J.—State V. Hanrahan, 96 A. 1103, 
88 N.J.Law 391, affirming 93 A. 95, 
87 N.J.Law 1. 

N.D.—State v. Rosencranz, 168 N.W. 
650, 40 N.D. 93. 

Tenn,—^Presley v. State, 30 S.W.(2d) 
231, 161 Tenn. 310. 

Tex.—Jones v. State, (Cr.) 20 S.W, 
(2d) 1067. 

5 C.J. p 758 note 99. 

Accessory before fact 
Under the Missouri code, all dis¬ 
tinction between principals and ac¬ 
cessories before the fact has been 
abolished, and an accessory before 
the fact can be indicted, tried and 
convicted as a principal.—State v. 
Schmittzehe, (Mo.) 3 S.W.(2d) 236. 
Preventing help 

The act of defendant in preventing 
the interference by bystanders in be¬ 
half of one unlawfully assaulted 
constitutes aiding the principal as¬ 
sailant in his attack, making such 
prevention an unlawful act.—^Presley 
V. State, 30 S.W.(2d) 231, 161 Tenn. 
310. 

Shooting at another 
In a prosecution for willfully and 
maliciously shooting at another 
without wounding, conviction was 
authorized if one or more of three 
defendants engaged in shooting and 
others were present and aided and 
abetted in shooting, where person at 
whom shots were fired could not tell 
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which defendant fired the shots, but 
testified that one of defendants had 
fired at him and his house, and evi¬ 
dence showed that other defendants 
were present and participating in 
unfriendly threats and vituperative 
language emanating from group.— 
Pitts V. Commonwealth, 87 S.W. (2d) 
364, 261 Ky. 236. 

74. Colo.—^Moeller v. People, 199 P. 
414, 70 Colo. 223. 

Mont.—State v. Maggert, 209 P. 989, 
64 Mont. 331. 

5 C.J. p 759 note 1. 

Conspiracy 

Where two persons visit another 
person, one for the purpose of strik¬ 
ing him until he made an admission, 
and the other for the purpose of 
striking him on account of the ad¬ 
mission made, both are guilty of as¬ 
sault as principals.—State v. Mag¬ 
gert, 209 P. 989, 64 Mont. 331. 

75. State v. Allen, (Mo.) 246 S.W. 
946. 

76. Mo.—State v. Loftin, (App.) 230 
S.W. 338. 

Tex.—Latham v. State, 196 S.W. 839, 
81 Tex.Cr. 566. 

5 C.J. p 759 note 2. 

Frocnriug another to commit an as¬ 
sault 

Where defendant offers money to 
another to fight complainant, and the 
other fights him, or makes an as¬ 
sault on him, this is an assault at 
the instigation of defendant, and 
whether he was immediately present 
or not would make no difference.— 
Latham v. State, 196 S.W. 839, 81 
Tex.Cr. 566. 

77. Clark v. Turner, 1 Root (Conn.) 
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78. Commonwealth v. Patterson, 2 
Metc.(Ky.) 374. 

79. Commonwealth v. Patterson, su¬ 
pra. 



§ 103 

ordinarily on the general right to Institute criminal 
prosecutions by these means. 

At common law prosecutions by information were 
permissible, but were confined to misdemeanors; and 
assaults and batteries, being at common law misde¬ 
meanors, could of course be prosecuted by informa¬ 
tion. At the present time particular aggravated as¬ 
saults are made felonies by statute, and, therefore, 
the right to prosecute such offenses by information 
depends in the several jurisdictions on the general 
right to prosecute by information.^^ On a present¬ 
ment of a grand jury for an assault and battery 
charging the offense with certainty, it is not ir¬ 
regular to summon defendant to answer the present¬ 
ment, and to try the case on the presentment, without 
filing any information.^^ The lower grades of as¬ 
sault and battery, of which justices’ courts have 
jurisdiction, may be prosecuted by complaint,or 
affidavit.S3 Furthermore, where an affidavit for an 
assault and battery is the basis of a prosecution be¬ 
fore a justice of the peace, there may be a trial on 
appeal without any information being filed.^^ 

§ 104. - Requisites and Sufficiency in 

General 

The indictment and Information must clearly and 
completely charge the offense and jurisdictional facts. 

Under the rules applicable to indictments and in¬ 
formations generally, the indictment or information 
is sufficient if it charges the offense with such a 
degree of certainty and in such a manner as to 
enable a person of common understanding to com¬ 
prehend the charge, and the court to pronounce judg¬ 
ment on the conviction according to the law of the 
case, and the accused to plead an acquittal or con¬ 
viction on it in bar of another prosecution for the 
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same offense.85 Minute details of the manner of the 
assault are, however, matters of evidence and need 
not be pleaded.S6 

An indictment is not vitiated by clerical errors87 
or unsubstantial omissions,which may be rectified 
or supplied by intendment. 

Where accused files no demurrer and does not 
otherwise raise the question of the sufficiency of an 
information, the court will properly measure it by 
another and more liberal rule than if its sufficiency 
had been questioned.Likewise, the same degree of 
strictness is not required in informations or com¬ 
plaints for assaults in violation of city ordinances, 
as in the case of indictments.^O 

Facts showing jurisdiction. An indictment for 
an assault and battery must show on its face that 
the court has jurisdiction of the offense, otherwise 
it will be bad.9i However, when a superior court 
has jurisdiction only where the offense was com¬ 
mitted under certain circumstances, it has been 
held that such circumstances need not be averred.®^ 

§ 105. - Language of Statute and Statu¬ 

tory Forms 

Unless more particularity Is necessary for clarity, 
charging the offense in the statutory language is general¬ 
ly sufficient. 

Subject to the general rules governing indictments 
and informations, it is ordinarily sufficient if the 
indictment or information follows the language of 
the statute defining the offense,and this is true in 
prosecutions for felonies as well as in misdemeanor 
cases.^'^ However, where a more particular state¬ 
ment of facts is necessary in order to charge the 
offense definitely and certainly, it must be made; 
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80. Cal.—^Bx parte Fowler, 90 P. 

958, 5 CaLApp. 549. 

Mo.—State v. Williams, 90 S.W. 448, 
191 Mo. 205—State v. Nave, 84 S. 
W. 1, 185 Mo. 125—State v. Ost- 
mann, 100 S.W. 696, 123 Mo.App. 
114. 

N.C.—State v. Thornton, 48 S.E. 602, 
136 N.C. 610. 

5 C.J. p 759 note 5. 

•81. Commonwealth v. Towles, 5 
Leigh (32 Va.) 743. 

•82. Ark.—State v. Cox, 8 Ark. 436, 
N.C.—State v. Thornton, 48 S.E. 602, 
136 N.C. 610. 

5 C.J. p 759 note 8. 

83^ State V. Douglass, 1 Greene (Io¬ 
wa) 550. 

84. Cranor v. State, 39 Ind. 64. 

85. Mo.—State v. White, 274 S.W. 
17—State V. Baugh, 270 S.W. 635— 
State V. Brown, 267 S.W. 871. 

Okl.—State v. Force, (Cr.) 12 P.(2d) 


246—Spencer v. State, 293 P. 278, 
49 OkLCr. 208. 

Or.—Straub v. State, 255 P. 897, 121 
Or. 451. 

S.D.—State v. Stewart, 157 N.W. 
1046, 37 S.D. 263. 

Wash.—State v. Johnson, 52 P.(2d) 
317. 

5 C.J. p 760 note 13. 

Forms of indictments, Informa¬ 
tions, or criminal complaints.—Jack- 
son V. U. S., (Alaska) 102 F. 473, 42 
C.C.A. 452—5 C,J, p 759 note 11 [a]. 

86. Brimhall v. State, 255 P. 165, 
31 Ariz. 522, 53 A.L.R. 231. 

87. State v. Crane, 4 Wis. 400—6 C. 
J. p 760 note 14. 

88. Straub v. State, 255 P. 897, 121 
Or. 451—5 C.J. p 760 note 15. 

Shooting at victim 
An indictment is sufficient where 
it charges that accused willfully and 
maliciously shot and wounded a 
named person; this implies that he 
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shot at him.—Stone v. Common¬ 
wealth, 11 Ky.Op. 135. 

89. State v. Force, (Okl.Cr.) 12 P. 
(2d) 246. 

90. St. Joseph V. Levin, 31 S.W. 101, 
128 Mo. 588, 49 Am.S.R. 577—Gal¬ 
latin v. Fannin, 107 S.W. 479, 128 
Mo.App. 324—5 C.J. p 760 note 16. 

91. State V. Hilton, 32 N.H. 285— 
5 C.J. p 760 note 18. 

98. State v. Taylor, 83 N.C. 601. 

93. Ala.—^Roberson v. State, 144 So. 
537, 25 Ala.App. 247, certiorari de¬ 
nied 144 So. 538, 225 Ala. 595. 

Mo.—State v. Pool, 285 S.W. 726, 314 
Mo. 673. 

Tex.—Jordan v. State, 255 S.W. 735, 
96 Tex.Cr. 70. 

Wash.—State v. Richter, 164 P. 250, 
95 Wash. 544. 

5 C.J. p 763 note 79. 

94. State V. Foster, 220 S.W. 958, 
281 Mo. 618—31 C.J. p 714 note 
95 [a}. 



6 C.J.S. 


ASSAULT AND BATTERY 


§ 106 


when the words or terms used in the statute have 
no technical or precise meaning’, which of them¬ 
selves imply the oifense, or where the particular facts 
or acts which shall constitute it are not specified, but 
from the general language used many things may 
be done which may constitute an offense, it is then 
necessary, in charging an offense claimed to be em¬ 
braced within the general language of the statute, 
to set forth the particular things or acts charged 
to have been done with reasonable certainty and 
distinctness.^^ On the other hand, the indictment 
need not necessarily follow the exact language of 
the statute; other words conveying the same mean¬ 
ing may be used.^6 

§ 106. - Intent and Malice 

Only where the Intent is the gravamen of the of¬ 
fense need it be averred, and in such case a charge in 
the statutory language is sufficient. 

Where the intent is the gravamen of the statutory 
offense, it must be alleged and it will not be sup¬ 
plied by averments as to the means used or the extent 
of the injuries inflicted.^S 

On the other hand, an averment of intent is not 


necessary when not specifically made an element 
of the offense or when it may be inferred from the 
act itself,^9 and if averred it may be rejected as sur- 
plusage,! 

Premeditated design. When such design is an 
element of the crime, it must be alleged that the as¬ 
sault was committed with premeditated design. 2 

Sufficiency of allegation of intent. Where intent is 
an element of the offense, it should be alleged sub^ 
stantially in the words of the statute.^ Where the 
only overt act involved in the offense is the assault, 
and it is properly charged, the intent with which the 
assault was made involves no necessary overt act and 
is incapable of further description.^ The same par¬ 
ticularity is not required in an indictment for as¬ 
sault with a particular intent as would be required 
in an indictment for the intended offense if it had 
been consummated,^ and it is generally held sufficient, 
after properly charging the assault, to allege, follow¬ 
ing the statute, that it was made with the particular 
prohibited intent.® 

In charging an assault with intent to commit a 
felony, the particular felony which the intent was 


95. Cal.—People v. Perales, 75 P. 
170, 141 Cal. 581. 

Miss.—Jefferson v. State, 46 Miss. 
270. 

sa Cal.—People v. Egan, 266 P. 581, 
91 Cal.App. 44. 

Idaho.—State v. Bush, 295 P. 432, 50 
Idaho 166. 

Or.—State v. Linville, 273 P. 338, 
127 Or. 565. 

5 C.J. p 764 note 81. 

97. Ill.—People v. Stoyan, 117 N. 
E. 464, 280 Ill. 300. 

Iowa.—State v. Steinke, 170 N.W. 
801, 185 Iowa 481. 

6 C.J. p 771 note 57. 

In the offense of assault with a 
deadly weapon the intent is the gra¬ 
vamen of the offense by the statu¬ 
tory definition of the crime, and it 
must be specifically pleaded.—People 
V. Stoyan, 117 N.E. 464, 280 Ill. 300. 

98. State V. Steinke, 170 N.W. 801, 
185 Iowa 481. 

Averment of means insufficient 

The presumption that one intends 
the natural result of his act is not 
conclusive, and so averments that 
accused assaulted plaintiff with a 
pitchfork, in an indictment other¬ 
wise not sufficient to charge the of¬ 
fense of assault with intent to com¬ 
mit great bodily harm because fail¬ 
ing to aver the intent, will not vali¬ 
date the indictment.—State v. Stein¬ 
ke, 170 N.W. 801, 185 Iowa 481. 
S3cteut of injuries 
The offense of assault to commit 
great bodily harm may be complete 
without any injury at all, since the 
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gist of the offense is the intent, and 
so averments as to the extent of the 
injuries in an indictment otherwise 
not sufficient to charge the offense 
will not validate the indictment.— 
State V. Steinke, 170 N.W. 801, 185 
Iowa 481. 

99. Ariz.—^Richardson v. State, 268 
P. 615, 34 Ariz. 139—Brimhall v. 
State, 255 P. 165, 31 Ariz. 522, 53 
A.L.R. 231. 

Mo.—State v. Porter, 81 S.W.(2d) 
316—State v. Kunkel, (App.) 244 S. 
W. 968. 

5 C.J. p 771 note 58. 

Aggravated a,ssaiLlt 
Information was held a sufficient 
charge of “aggravated assault” by 
driving an automobile, although spe¬ 
cific intent was not alleged.—^Brim- 
hall V. State, 255 P. 165, 31 Ariz. 
522, 63 A.L.R. 231. 

Assault with dangerous weapon 
An indictment for an assault with 
a dangerous weapon need not allege 
a wrongful intent, where the statute 
makes no reference to an intent.— 
State V. Selby, 144 P. 657, 73 Or. 378 
—State V. Erickson, 110 P. 785, 111 
P. 17, 57 Or. 262—Yelton v. State, 
(Tex.Cr.) 170 S.W. 318. 

Intent to injure 

An information charging that de¬ 
fendant did “unlawfully assault one 
L— by then and there forcibly hug¬ 
ging and kissing her,” charges com¬ 
mon assault without charging the in¬ 
tent to do personal injury, which 
may be inferred by the jury from 
the facts and circumstances.—State 
V. Kunkel, (Mo.App.) 244 S.W. 968. 
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1. Ala.—^Burdock v. State, 65 Ala. 
520. 

Mo.—State v. Leonard, 22 Mo. 449— 
State V. Fulkerson, 71 S.W. 704, 
97 Mo.App. 599. 

N.Y.—People v. Connor, 6 N.T.S. 220, 
63 Hun 352, 7 N.Y.Cir. 468. 

5 C.J. p 771 note 59. 

2. Williamson v. State, 5 Tex.App. 
485. 

3. State V. Lehman, 155 N.W. 399, 
131 Minn. 427, Ann.Cas.l917D 615— 
5 C.J. p 771 note 60. 

Surplus word 

An information charging assault 
with a pistol with intent to “wound 
and injure” is not fatally defective 
in the use of the words “and injure,” 
since it was not prejudicial and its 
effect, if any, was to minimize the 
intent of defendant in making the 
assault.—^Kusel v. State, 156 N.W. 
1079, 99 Neb. 570. 

4. State v. Costello, 202 N.W. 212. 
200 Iowa 313. 

Charge of simple assault sufficient 

Where an indictment charged that 
defendant intentionally and unlaw¬ 
fully assaulted a named person with 
the intent to inflict on the person of 
the latter great bodily injury, it was 
not defective as failing to charge 
other offense than simple assault.— 
State V. Costello, 202 N.W. 212, 200 
Iowa 313. 

5. Traver v. State, 81 S.W. 615, 72 
Ark. 524—5 C.J. p 772 note 61. 

©. State V. Mitchell, 116 N.W. 808. 
139 Iowa 455—*5 C.J. p 772 note 62. 
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to commit must be specified^ However, it has been 
held sufficient to allege an assault with intent to do a 
particular act which is by statute made a felony, with¬ 
out alleging specifically that the assault was with in¬ 
tent to commit a felony. ^ Where accused is con¬ 
victed of assault and battery, he cannot complain that 
his indictment, attempting to charge the crime of 
murder, failed to charge that the assault was com¬ 
mitted with intent to kill, where the indictment does 
sufficiently charge an assault and battery.^ 

In a prosecution for malicious shooting, the gist 
of which is the malicious character of the act, the 
indictment need not aver the particular intent with 
which accused maliciously shot another.^® 

§ 107. -Time and Place 

General rules as to the laying of the time and place 
of an offense are applicable. 

General rules as to the laying of the time and 
place of the commission of offenses is discussed in 
detail in the title Indictments and Informations §§ 
120-125 [31 CJ. p 674 note 72-p 686 note 16]. 

No venue to the wounding is necessary, in an in¬ 
dictment for feloniously wounding, if there is a 
venue to the assault and stroke which caused it.^^ 

In an indictment for assault and battery it is not 
necessary to allege that the offense was committed 
in public, or to the terror of citizens.^2 

§ 108. -Person Accused 

Averments as to accused’s description are governed 
by general rules. 

General rules as to the description of persons ac¬ 
cused of crime are discussed in detail in the title 
Indictments and Informations §§ 127, 128 [31 C.J. p 
689 note 19-p 693 note 14], 


An information charging the commission of an 
aggravated assault and battery need not allege the 
name of a third person who acted with defendant 
as a principal in the commission of the offense.^^ 

§ 109. -Person Assaulted 

a. Name 

b. Description 

a. Name 

The name of the person assaulted, If known, must 
be stated in such a manner as to clearly identify him? 
If unknown, that fact may be averred. 

The general rule is that the name of the person 
on whom the assault was committed, if known, must 
be accurately set out in the indictment or infor¬ 
mation t>ut, if unknown, it may be alleged that 
the name of the person injured is unknown to the 
grand jury,i5 and the fact that by reasonable dili¬ 
gence the name of the person assaulted could have 
been ascertained does not affect the rule.i® 

It is sufficient if the party is designated by his 
Christian and surname,^7 by g. name acquired by repu¬ 
tation, or if the name alleged be idem sonans with 
the true name, although differently spelled.^^ Giving 
the initials of the Christian name of a person as¬ 
saulted is sufficient.^® The initial of a middle name 
may be rejected as surplusage.2l 

The fact that the name of the person assaulted is 
left blank in part of the indictment does not render 
it defective, where in other parts he is named so as 
to show that the assault and battery was committed 
on the person named.22 The omission of “said” be¬ 
fore a second reference by name to the person as¬ 
saulted does not vitiate the indictment.23 


7. Pla.—^Davis v. State, 17 So. 565, 
35 Fla. 614. 

Ind.—Buntin v. State, 68 Ind. 38— 
State V. Miller, 27 Ind. 15—State 
V. Hailstock, 2 Blackf. 257. 

Kan.—State v. Child, 22 P. 721, 42 
Kan. 611. 

Okl.—^Toung: V. Territory, 58 P. 724, 
8 Okl. 525. 

8. State V. Gabriel. (Mo.) 256 S.W. 
765—5 C.J. p 772 note 64. 

9. Bailey v. State, 111 So. 586, 146 
Miss. 588. 

10. Ippolito V. State, 174 N.E. 798, 
37 Ohio App. 671. 

11. Mo.—State v. Bailey, 21 Mo. 484 
—State V. Freeman, 21 Mo. 481. 

Ohio.—^Evans v. State, 24 Ohio St 

208. j 

12;. Commonwealth v. Simmons, 6 J. 

J.Marsh.(Ky.) 614. 

13. Webb V. State, 35 S.W. 380. 36 
Tex.Cp. 41. , 


14. Branch v. State, 115 So. 143, 94 
Fla. 286—5 C.J. p 761 note 51. 

15. N.Y.—White v. People, 32 N.Y. 
465, affirming 65 Barb. 606. 

Tex.—State v. Snow, 41 Tex. 696— 
State V. McMickle, 34 Tex. 676— 
Rutherford v. State, 13 Tex.App. 
92—^Ranch v. State, 5 Tex.App. 363. 
5 GJr. p 761 note 52. 

16. Commonwealth v. Stoddard, 9 
Allen (Mass.) 280—5 C.J. p 761 
note 53. 

17. Henry v. State, 7 Tex.App. 388 
—5 C.J. p 762 note 54. 

18. Bell V. State, 25 Tex. 574—Hen¬ 
ry V. State, 7 Tex.App. 388—Owen 
V. State, 7 Tex.App. 329. 

19. Ala.—^Ward v. State, 28 Ala. 53. 
Ill.—Gahan v. People, 68 Ill. 160. 
N.H.—State v. Pf^kins, 47 A. 268, 70 

N.H. 330. j 


Tex.—^Hardin v. State, 26 Tex. 113— 
Gafford v. State. (Cr.) 100 S.W. 
375—Rape v. State, 31 S.W. 652, 34 
Tex.Cr. 616—Hall v. State. 25 S.W. 
292, 32 Tex.Cr. 594—Roberson v. 
State, 15 Tex.App. 317—^Henry v. 
State, 7 Tex.App. 3S8—Owen v. 
State, 7 Tex.App. 329—Goode v. 
State, 2 Tex.App. 620. 

5 C.J. p 762 note 66. 

20. State V. Seely, 30 Ark. 162— 
5 C.J. p 762 note 66. 

21. Ill.—Harrington v* People, 90 
Ill.App. 456. 

Ind.—Choen v. State, 62 Ind. 347, 21 
Am.R. 179—Ratcliff v. State, 54 N. 
E. 814, 23 Ind.App. 64. 

Tex.—Stockton v. State, 25 Tex. 772. 
5 C.J. p 762 note 67. 

22. Harne y. State, 39 Md. 552. 

23. Black v. State, (Tex.Cr.) 160 S. 
W. 774. 
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Person known by several names. In case the per-* 
son assaulted is known by several names, it is suffi¬ 
cient to describe him by one of such names, and 
on proof that he was known by the name used as well 
as his true name a conviction may be liad,^^ even 
though the indictment does not allege that he was 
known by several names.25 After both sides have 
closed it has been held that it is within the dis¬ 
cretion of the trial court to reopen the case to permit 
the prosecution to show that the person assaulted was 
well-known by the name used in the indictment.26 

Where the person assaulted had recently been 
adopted and her name changed, but her former name 
was given in the indictment, this was held immaterial, 
it being in evidence that she was as well or better 
known by the old name.27 

Referring to person by different names. Where 
the indictment refers to the person assaulted by dif¬ 
ferent names in the several parts of the indictment 
it is bad but, if the person assaulted is once cor¬ 
rectly named, a misstatement of his name in subse¬ 
quent parts of the indictment is no ground for 
quashal.29 

Where two persons bear same name. On an indict¬ 
ment for an assault on a person named, it is sufficient 
to prove that an assault was committed on a person 
bearing that name, although two persons bear the 
same name.^® 

b. Description 

Averments that the victim was a person, late of the 
county, or In the peace of the state are unnecessary. 
The sex need not be averred unless It be essential to the 
offense. 

It need not be specifically averred that the person 
assaulted was a human being,or a living person,32 
or that he be designated as another person,33 or that 
he was late of the county,34 or that he was in the 
peace of the state.35 


In charging an offense under a statute denouncing 
an assault committed by a person in robust health 
or strength on one who is aged or decrepit, an aver¬ 
ment that the assaulted person was '‘aged and de¬ 
crepit” is not open to the objection that it is funda¬ 
mentally bad because the term "aged” is too indefi- 
nite.33 

The sex of the person assaulted need not be alleg¬ 
ed, unless by statute it is made essential to the partic¬ 
ular offense charged, ^ 7 and it has been held that the 
use of masculine or feminine pronouns is sufficient 
where a designation of sex is necessary.33 

§ 110. — Acts Constituting Offense 

a. In general 

b. The assault 

c. The battery 

d. Present ability 

e. Unlawfully, willfully, maliciously 

f. Feloniously 

g. Means employed 

h. Particular injury 

i. Negativing defenses and statutory ex 

ceptions 

j. Amendments 

a. In Greneral 

It Is proper to charge the offense by setting out 4hf 
acts that constitute It, provided It Is shown thaf th^ 
commission of such acts was criminal. 

It is not necessary to charge in so many words 
that accused was guilty of an assault or an assault 
and battery.33 However, an indictment or informa¬ 
tion which merely sets out the acts of vidence re¬ 
lied on must show that they were committed in such 
a way as to be criminal.*^® 

Under a statute defining an assault a^yid battery as 
an unlawful touching of another in a rude, insolent, 
or angry manner, an affidavit alleging a forcible car- 


24. Ga.—^Johnson v. State, 46 Ga. 
269. 

Me.—State v. Bundy, 64 Me. 507. 
N.T.—People V. Way, 104 N.T.S. 277, 
119 App.Div. 344, affirming 84 N.E. 
1117, 191 N.T.S. 33. 

Tex.—^Bell v. State, 25 Tex. 574— 
Stokes V. State, 81 S.W. 1213, 46 
Tex.Cr. 357^—^Rutherford v. State, 
13 Tex.App. 92—Owen v. State, 7 
Tex.App. 329. 

6 C.J. p 762 note 68. 

25. Johnson v. State, 46 Ga. 269. 
218. Johnson y. State, supra. 

27. Walker v. State, 32 So. 703, 134 
Ala. 86. 

28. Black V. State, 67 Ind. 109. 

29. Hart v. State, 38 Tex. 382—Cot¬ 
ton V. State, 4 Tex. 260—Catlett v. 


State, (Tex.Cr.) 61 S.W. 485—5 C. 
J. p 763 note 75. 

sa Teague v. State, 40 So. 312, 144 
Ala. 42—5 C.J. p 763 note 72. 

31. People V. Forney, 22 P. 481, 81 
Cal. 118, 

32. Commonwealth y. Ford, 5 Gray 
(Mass.) 475. 

3a state V. Donofrio, 250 P. 951, 
141 Wash. 132. 

Sufficient 

Information that defendant will¬ 
fully assaulted Elsie Engdahl suffi¬ 
ciently designated assault on anoth¬ 
er person.—State v. Donofrio, 250 P. 
951, 141 Wash. 132. 

34, State y. Wimple, 8 Blackf.(Ind.) 
214, 


35. Ind.—State v. Elliott, 7 Blackf. 
280. 

La.—State y. Sor/nier, 38 La.Ann. 962 
—State y. Sir>iien, 36 La.Ann. 923. 

36. Knight y. State, 46 S.W.(2d) 
1006, 119 Tox.Cr. 23. 

37. People V. Curtis, 81 P. 674, 1 
Cal.App. L 

38. Slaw^on y. State, 45 S.W. 575, 
39 TejACr. 176, 73 Am.S.R. 914. 

39. Iowa.—State y. Bitman, 13 Io¬ 
wa 485. 

Va.—-Commonwealth y. Woodson, 8 
Liigh (36 Va.) 669. 

6 O.J. p 763 note 76. 

4/j, People V. Hiley, 68 N.T.S. 361, 
33 Misc. 168, 9 N.T.Ann.Cas. 231, 
15 N.T.Cr. 254. 
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rying away of another does not charge an assault and 
battery.^i 

Force and arms. In an indictment for assault and 
battery the words '"force and arms’’ are not neces¬ 
sary in the description of the offense, and an of¬ 
fense which involves actual violence is not well 
charged by the use merely of the words "with force 
and arms.”^3 

Overt acts. Insofar as the offense charged in¬ 
volves the commission of overt acts the acts must 
be set forth sufficiently to individuate the particular 
offense charged.44 

b. The Assault 

To charge an assault, an allegation that accused 
made an assault Is generally sufficient. 

With regard to the making of the assault, an in¬ 
dictment or information is usually regarded as suffi¬ 
cient which alleges merely that accused made an as- 
sault,45 and where the facts alleged show the com¬ 
mission of an assault it may be good, although it 
is not directly alleged that an assault was made.'^® 
On the other hand, where the facts alleged with 
regard to the assault show that no assault was com¬ 
mitted, the indictment is insufficient, although it al¬ 
leges that an assault was made.^7 

The fact that the information charges a simple 
assault where the statute does not employ the word 
"simple” is immaterial, since by common usage the 
term "simple assault” is understood to mean an as- 
sault.4® 

Need to charge battery. Since an assault is an 
offense within itself, separate and distinct from the 
offense of assault and battery, an indictment or in¬ 


6 C.J.S. 

formation charging the offense of assault need not 
allege an assault and battery.'*^ 

With intent to commit another offense. Under 
accused’s right to be advised of the nature of the 
accusation, a charge of an assault with intent to 
commit another offense is sufficient if it only al¬ 
leges such matters as bring the offense within the 
definition of assault, coupled with an intention to 
commit another named offense, without giving the 
constituent elements of the offense intended to be 
committed.®® 

c. The Battery 

A battery must be clearly alleged to support a con¬ 
viction therefor. 

An accused cannot be convicted of a battery under 
an indictment which does not charge a battery;®^ 
but, as seen in § 110 b supra, a failure properly to 
charge a battery does not affect the validity of the 
indictment as one for a common assault. 

In charging the battery it is sufficient if words 
are used that clearly import actual contact,®^ and 
it is sufficient merely to allege that accused unlaw¬ 
fully beat the person assaulted without showing the 
specific manner of the beating.®® On the other hand, 
an allegation that the accused did "illtreat” the per¬ 
son assaulted has been held insufficient to allege a 
battery.®^ 

d. Present Ability 

It Is the general, but not universal, rule that ac¬ 
cused's present ability to execute his assault need not 
be averred. 

In most jurisdictions it is unnecessary for the in¬ 
dictment or information for assault to aver that ac- 


41. House V. state. 117 N.E. 647, 186 
Ind. 593. 

42. Cronkhite v. State, 11 Ind, 307— 
State V. Elliott, 7 Blackf.<Ind.) 
280. 

43. Commonwealth v, Crowley, 45 
N.E. 766, 167 Mass. 434. 

44. State v. Costello, 202 N.W. 212, 
200 Iowa 313. 

45. Ariz.—^Richardson v. State, 268 
P. 615, 34 Ariz. 139. 

Ark.—Sullivan v. State, 198 S.W. 
518, 131 Ark. 107. 

Cal.—^People v. Egan, 266 P. 581, 91 
Cal.App. 44. 

Iowa.—^McBain v. Holowell, 210 N. 

W. 461. 202 Iowa 391. 

Me.—State v. Mahoney, 120 A 643, 
122 Me. 483. 

Miss.—Hill V. State, 126 So. 470, 156 
Miss. 666—Hussey v. State, 109 So. 
871, 144 Miss. 380. 

Mo,—State v. Kunkel, (App.) 244 S, 
W. 968. 

5 C.J. p 764 note 83. 


46. State v. Munco, 12 La.Ann. 625 
—5 C.J. p 765 note 84. 

47. Ga.—Gober v. State, 66 S.E. 395, 
7 Ga.App. 206. 

Miss.—State v. Rodgers, 29 So. 73. 

48. People v. Egan, 266 P, 581, 91 
Cal.App. 44. 

49. State V. Kunkel, (Mo.App.) 244 
S.W. 968—5 C.J. p 766 note 87. 

sa Jones V. State, 231 S.W. 122, 89 
Tex.Cr. 355. 

51. State V. Upham, 14 P.(2d) 1101, 
52 Idaho 340—5 C.J. p 765 note 86. 

52. State V. Crawford, 179 P. 511, 
32 Idaho 165—5 C.J. p 765 note 88. 

Battery held sufficiently charged 

(1) Charging assault and battery 
on a named person, by striking, beat¬ 
ing, woundihg, and bruising him un¬ 
til he became unconscious, and by 
reason of which he was permanently 
injured and suffered a long illness,— 
State V, Crawford,' 179 P. 511, 32 
Idaho 165. 


(2) Charging that accused as¬ 
saulted prosecutor with a deadly 
weapon by striking him with a club. 
—State V. Upham, 14 P.(2d) 1101, 52 
Idaho 340. 

(3) Charging that on a certain 
date accused willfully and unlaw¬ 
fully used force and violence on the 
person of another.—State v. Griffith, 
(Idaho) 37 P.(2d) 402. 

(4) Charging that accused did then 
and there unlawfully in and on L 
commit an aggravated assault, and 
did then and there strike and kick 
the said L with his hands and feet, 
and did then and there and thereby 
inflict serious bodily injury on the 
said L.—Koontz v. State, 241 S.W. 
160, 92 Tex.Cr. 17. 

53. Ga.—Sims v. State, 45 S.E. 621, 
118 Ga. 761. 

Ind.—^Ryan v. State, 52 Ind. 167. 

54. Wilson v. State, 52 S.W. 869, 103 
Tenn. 87. 
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cused had the present ability to carry his attempt to 
completion.55 However, in other jurisdictions, an 
indictment or complaint for an assault must allege 
that accused had the present ability to carry the at¬ 
tempt into execution.56 If the actual commission of 
an injury is charged the indictment or information is 
sufficient without alleging a present ability to com¬ 
mit it.57 

Even though it is necessary to allege the ability 
of accused to inflict the bodily harm, it is sufficient 
if the means of the assault set out show an apparent 
ability to do so.^^ 

e. Unlawfully, Willfully, Maliciously 

Unless required by statute, allegations that the of¬ 
fense was committed unlawfully, willfully, maliciously, 
knowingly, or the like, are unnecessary. 

Since the word “assault” carries with it the idea 
of illegality,59 an indictment or information for as¬ 
sault or for assault and battery need not allege that 
it was committed unlawfully,®® willfully,malicious- 
ly,®2 knowingly,®® or the like, except where these 
terms are required by statute.®^ 

Under some statutes it must be averred that the 
act was “unlawfully” done,®® either directly,®® or 
substantially,®^ and the omission of this allegation. 


it has been held, is not cured by the use of the word 
“feloniously.”®® 

Under other statutes the act must be charged to 
have been done “maliciously,”®® and under still oth¬ 
ers, “willfully.”'^® An indictment that omits the 
term “willfully*' is fatally defective; nor will the 
use of the words “unlawfully, maliciously, and felo- 
niouslj^” supply the place of “willfully.”*^^ 

It has been held, however, that an allegation that 
an assault and battery was committed “willfully and 
unlawfully and feloniously” is sufficient to include 
the element “maliciously.”'^^ 

f. reloniously 

Whether the feloniousness of an act must be averred 
depends on the rule In the particular jurisdiction. 

It is the rule in some jurisdictions that, where the 
charge is for a felonious assault, the indictment 
or information should, as in other cases of felonies, 
allege the felonious character of the offense in juris¬ 
dictions where the word “felonious” must be used 
in indictments for statutory felonies;*^® but it is 
not necessary to allege that the assault was felonious 
where it is subsequently alleged that the assault was 
with the felonious intent.So, also, where it has 


55. Ariz.—^Richardson v. State, 268 
P. 615, 34 Ariz. 139. 

Tex.—Perez v. State, 22 S.W. (2d) 
309, 114 Tex.Cr. 473. 

6 C.J. p 773 note 76. 

56. Hays v. State, 77 Ind. 450— 
Howard v. State, 67 Ind. 401— 
State v. Hubhs, 68 Ind. 415—Adell 
v. State, 34 Ind. 643—5 C.J. p 773 
note 77. 

57. Chandler v. State, 39 N.E. 444, 
141 Ind. 106. 

58. State v. Mitchell, 116 N.W. SOS, 
139 Iowa 455—5 C.J. p 773 note 79. 

59. U.S.—^U. S. V. Lunt, (D.C. 

Mass.) 26 P.Cas.No.15,643, 1 

Sprague 311. 

Tex.—State v. Hays, 41 Tex. 526, 

60. People V. Cantwell, 160 Ill.App. 
652, affirmed 97 N.E. 287, 253 Ill. 
57—5 C.J. p 765 note 94. 

61. State V. Sonier, 32 So. 175, 107 
La. 794—5 C.J. p 765 note 95. 

62. State v. Nieuhaus, 117 S.W. 73, 
217 Mo. 332—5 C.J. p 765 note 96. 

63. Blake v. U. S., (Me.) 71 F. 286, 
18 C.C.A. 117. 

64. State v. Robinson, 28 So. 1002, 
104 La. 224—5 C.J. p 765 note 98. 

“Bude, insolent or angry manner” 

(1) Under an Indiana statute an 
indictment for assault and battery 
must charge, either in direct terms 
or equivalent words, that the touch¬ 
ing was done “in a rude, insolent or 
angry manner.*’—Chandler v. State, 
39 N.E. 444, 141 Ind. 106—Knight v. 


State, 84 Ind. 73—Slusser v. State, 
71 Ind. 280—Howard v. State, 67 
Ind. 401—McCulley v. State, 62 Ind. 
428—State v. Wright, 52 Ind. 307— 
Sloan V. State, 42 Ind. 570—Cra- 
nor V. State, 39 Ind. 64—^Pord v. 
State, 35 N.E. 34, 7 Ind.App. 567. 

(2) If one or more of the terms 
“rude,” “insolent,” or “angry” are 
used, or the equivalent of one or 
more of them, it is sufficient.—Sloan 
V. State, supra. 

(3) The words “unlawfully, felo¬ 
niously, purposely, and with pre¬ 
meditated malice” sufficiently im¬ 
part that the injury was done in a 
rude, insolent, or angry manner, if 
not that it was done in all of them. 
—Chandler v. State, 39 N.E. 444, 141 
Ind. 106. 

65. People V. Zeigler, 260 N.Y.S. 230, 
144 Misc. 803. 

66. Ind.—State v. Smith, 74 Ind. 557 
—Howard v. State, 67 Ind. 401— 
Cranor v. State, 39 Ind. 64—State 
v. Murphy, 21 Ind. 441. 

N.M.—Territory v. Armijo, 37 P. 
1117, 7 N.M. 571—^Territory v. Mie- 
ra, 1 N.M. 387. 

67. Hays v. State, 77 Ind. 460— 
State V. Smith, 74 Ind. 557—6 C.J. 
p 766 note 1. 

68. Territory v. Armijo, 37 P. 1117, 
7 N.M. 571—5 C.J. p 766 note 2. 

69. Coates V. Commonwealth, 32 S. 
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W.(2d) 34, 235 Ky. 683—5 C.J. P 
766 note 3. 

Shooting at another 
Malice is an essential element of 
the offense of shooting at another, 
and an indictment not containing 
the word “maliciously” will not sup¬ 
port a conviction therefor.—Coates 
V. Commonwealth, 32 S.W.(2d) 34, 
235 Ky. 683. 

70. People v, Zeigler, 260 N.T.S. 
230, 144 Misc. 803. 

71. State v. Robinson, 28 So. 1002, 
104 La. 224—State v. Langston, 14 
So. 137, 45 La.Ann. 1182. 

72. Elliott V. State, (Wyo.) 30 P. 
(2d) 791. 

73. Ill.—Hamilton v. People, 113 Ill. 
34, 55 Am.R. 396. 

Mo.—State v. Norman, 37 S.W. 827, 
136 Mo. 1—State v. Davis, 26 S.W. 
668, 121 Mo. 404—State v. Clay¬ 
ton, 13 S.W. 819, 100 Mo. 516, 18 
Am.S.R. 565. 

5 C.J. p 766 note 10. 

Allegation held sufficient 
An indictment for felonious as¬ 
sault, charging that defendant felo¬ 
niously, with intent to do bodily 
harm and without justifiable cause, 
assaulted a named person by holding 
a sharp and dangerous knife, etc., 
was held to charge sufficiently an 
offense.—^Fields v. State, 167 P. 344, 
13 Okl.Cr. 731. 

74. State V. McCaffery, 40 P. 63, 16 
Mont. 33. 
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been alleged that accused did feloniously make an 
assault with the intent, etc., a further qualification of 
the intent as felonious is not necessary, as the word 
'^felonious” once used in the indictment is used both 
with respect to the character of the assault and to the 
intent.'^s other jurisdictions, however, although 
the assault is made a felony by statute, the word 
“felonious” need not be used in the indictment.^® 

Of course, when the offense is not a felony, the 
word “feloniously” need not be used,7? although, if 
unnecessarily used, it will not vitiate the indictment 
but may be rejected as surplusage.78 

g. Means Employed 

(1) In general 

(2) Dangerous or deadly weapon 
(1) In General 

Only where the means used are an integral part of 
the offense need they be averred. 

It is necessary to aver the means employed where 
the means constitute an essential element of the 
offense,*^® but, where the means are unknown, a state¬ 
ment of that fact may suffice.It is not necessary, 
however, to allege the means or instrument used in 
making the assault where it is not an essential in¬ 


gredient of the offense,nor to aver the particular 
manner in which a weapon was employed,®^ although 
it is not improper to do so.^^ 

Where a statute, in defining an assault committed 
by the use of weapons, mentions certain weapons 
specifically, and follows the enumeration by an in¬ 
clusion of other weapons of like character, in charg¬ 
ing an offense committed by the use of a weapon not 
specifically named, it must be so set forth as to 
disclose that it came within the description of other 
like weapons.®^ 

Where two weapons were used, the indictment 
may so charge.85 

Alternative allegations. The instrument or means 
used may be alleged in the alternative where the 
alternatives are of weapons of the same nature,®® 
although, where the means by which the assault was 
made are charged in the alternative, each alterna¬ 
tive charge must describe the means with the same 
definiteness or particularity as would be required 
had the charge been made in separate counts.®^ 

Means likely to produce great bodily injury. In 
charging an assault with means likely to produce 
great bodily injury, it is necessary that the particu¬ 
lar means used should be specified,®® and the manner 


75. State V. Hendrickson, 65 S.W. 
550, 165 Mo. 262—5 C.J. p 766 note 
12 . 

76. Mass.—Commonwealth v, San¬ 
born, 14 Gray 893. 

Vt—State V. Daley, 41 Vt. 564. 

5 C.J. p 766 note 13. 

77. U.S.—U. S. V. Gallagher, (C.C. 
N.T.) 25 F.Cas.No.15,185, 2 Paine 
447. 

Neb.—Wagner v. State, 61 N.W. 85, 
43 Neb. 1. 

Va.—Commonwealth v. Woodson, 9 
Leigh.(36 Va.) 669. 

78. Hollohan v. State, 32 Md. 399— 
5 C.J. p 766 note 9. 

7S- Idaho.—State v. Muguerza, 268 
P. 1, 46 Idaho 456. 

Okl.—Dyer v. State, (Cr.) 53 P.(2d) 
700. 

5 C.J. p 766 note 14. 

80. Ala.—^Rogers v. State, 23 So. 82, 
117 Ala. 192. 

Tex.—^Nelson v. State, (Cr.) 66 S.W. 
775. 

5 C.J. p 767 note 15. 

81. Miss.—^Hussey v. State, 109 So. 
871, 144 Miss. 380. 

Mo.—State v. Webb, 182 S.W. 975, 
266 Mo. 672. 

Tex.—^Anderson v. State, 226 S.W. 

414, 89 Tex.Cr. 307. 

5 C.J. p 767 note 16. 

Simple assanlt 

An indictment for simple assault 
is sufficient without allegation of 
the manner and means of the alleg¬ 


ed assault—Hussey v. State, 109 So. 
871, 144 Miss. 380. 

Aggravated assault 
A count, charging an aggravated 
assault by an adult male on a child, 
need not allege the means used in 
committing the assault.—^Anderson 
V. State, 226 S.W. 414, 88 Tex.Cr. 
307. 

P^onioTLS assault 
An information, charging felonious 
assault, need not allege the particu¬ 
lar means by which the maiming 
and wounding were done.—State v. 
Webb, 182 S.W. 975, 266 Mo. 672. 
Surplusage 

Where it Is unnecessary to allege 
the means used in committing the 
assault, allegations with regard 
thereto have been regarded and 
treated as surplusage, and a convic¬ 
tion has been sustained on proof of 
an assault with other means.—State 
V. Washington, 29 So. 55, 104 La. 
443, 81 Am.S.R. 141—^Roberson v. 
State, 15 Tex,App. 317—5 C.J. p 774 
note 86. 

82. Tenn.—State v. Ladd, 2 Swan 
225—State v. Smith, 2 Humphr. 
457. 

Tex.—^Teary v. State, (Or.) 66 S.W. 
1106—Vann v. State, 64 S.W. 243, 
43 Tex.Cr. 244. 

8a Webb V. State, 35 S.W. 380, 36 
Tex.Cr. 41. 

84. State V. Taylor, 93 P. 252, 50 
Or. 449—5 C.J. p 767 note 19. 
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85. Johnson v. State, 35 Ala. 363. 
88. Nelson v. State, (Tex.Cr.) 66 S. 

W. 775—5 C.J. p 767 note 20. 

87. Rogers v. State, 23 So. 82, 111 

Ala. 192. 

88. Cal.—^People v. Hinshaw, 227 P. 

I 156, 194 Cal. 1—People v. Brown, 

183 P. 829, 42 Cal.App. 462. 

Iowa.—State v. Brackey, 157 N.W. 

198, 175 Iowa 599. 

5 C.J. p 768 note 26. 

Averments held sufficient 

(1) An Indictment, charging that 
defendant committed an assault by 
means and force likely to produce 
great bodily injury, in that he will¬ 
fully, unlawfully, etc., made an as¬ 
sault on the person of another by 
such means and force, in that he 
whipped, struck, beat, bruised, and 
cut such other with a rawhide whip 
on the naked body, is sufficient to 
charge that ofCense.—^People v. 
Brown, 183 P. 829, 42 Cal.App. 462. 

(2) In a prosecution for felonious 
assault, an amended information al¬ 
leging an assault with fists and 
hands on the head and face, result¬ 
ing in a fractured jaw and other 
grievous injuries, was sufficient, as 
against demurrer, and as against the 
objections of stating the conclusions 
and pleading the evidence, to charge 
assault “by any means of force like¬ 
ly to produce great bodily injury,” 
although the “means” and “force” 
were charged conjunctively, and the 



6 C.J.S. 


ASSAULT AND BATTERY 


§ 110 


of its use and it is necessary to aver facts to show 
a likelihood that great bodily injury would ensue.^O 

Where an impossible means is alleged, as where an 
indictment against several defendants charges that 
'‘they, with a knife, which they then and there with 
their right hand held, made an assault,'' the indict¬ 
ment is bad,9i although an indictment for a joint 
assault by several, which charges that the assault 
was committed with a weapon in the hands of one 
of them, is not defective as charging an act physical¬ 
ly impossible of performance,^^ and it has also been 
held that such an indictment is good after convic- 
tion.93 

(2) Dangerous or Deadly Weapon 

In a prosecution for assault with a deadly or danger¬ 
ous weapon, the deadly or dangerous character of the 
weapon must be alleged where the name of the weapon 
does not of itself import such character. 

In an indictment for an assault with a deadly or 
dangerous weapon, the dangerous or deadly character 
of the weapon must be averred,94 either in the lan¬ 
guage of the statute,^5 or by a statement of facts 
from which the court can see that it necessarily was 
such.96 It is only necessary, however, to describe 
and charge the weapon to be deadly or dangerous 
where it is a weapon the ordinary name of which 
does not, ex vi termini, import its deadly or danger¬ 


ous character if it is a weapon the ordinary name 
of which imports its deadly or dangerous character, 
ex vi termini, it is sufficient to describe it by its name, 
without alleging that it was a deadly or dangerous 
weapon.Where the employment of a dangerous 
or deadly weapon is not made an element of the 
offense by the statute defining it, a charge under such 
statute need not specify that the weapon employed 
was deadly or dangerous.^9 So, where the statute 
punishes assaults with certain named weapons, and 
also with “other deadly weapons," it is not necessary, 
in charging an assault with a weapon specifically 
named, that it also be averred to have been a deadly 
weapon;! but if another than those named in the 
statute is relied on as coming within the term “other 
deadly weapons" it must be so averred as to bring it 
within that designation.^ 

Specification of weapon. According to some au¬ 
thorities, the indictment should specify the weapon 
used, if known other cases hold that it is suffi¬ 
cient to designate it as a deadly weapon, without 
specifying the particular weapon.^ 

Description and manner of tise. An averment that 
an assault was committed with a deadly or dangerous 
weapon, in accord with the language of the statute, 
naming such weapon, is ordinarily regarded as a 
sufficient description thereof,5 and the only effect of 


physical disparity between defendant 
and complaining: witness or the fact 
that the latter was taken by sur¬ 
prise and struck from behind was 
not alleged.—People v. Hinshaw, 227 
P. 156, 194 Cal. 1. 

Sa. Cal.—^People v. Brown, 183 P. 

829, 42 Cal.App. 462. 

Iowa.—State v. Brackey, 157 N.W. 
198, 175 Iowa 599. 

90. People V. Bay, 248 P. 250, 199 
Cal. 78. 

91. State V. Gray, 21 Mo. 492, 

93. Polen V. U. S., 41 App.D.C. 4. 

93. State V. Dalton, 27 Mo. 13— 
State V. Grimes, 29 Mo.App. 470. 

94. Cal.—^People v. Hinshaw, 227 P. 
156, 194 Cal. 1. 

Idaho.—State v. Muguerza, 268 P. 1, 
46 Idaho 456. 

Okl.—Dyer v. State, (Cr.) 53 P.(2d) 
700—Moody v. State, 148 P. 1055, 
11 Okl.Cr. 471. 

Tex.—Nash v. State, 1 S.W.(2d) 635, 
108 Tex.Cr. 474. 

5 C.J. p 768 note 27. 

Averments held to he sufficient 

(1) An indictment charging an as¬ 
sault with a dangerous weapon, an 
electric twelve-inch, two-pound flash 
light, is sufficient (Or.L. § 1437, 

subd. 2, § 1447, § 1448, subd. 6, § 
1923).—State v. Linville, 273 P. 338, 
127 Or. 565. 


(2) An indictment for an assault 
with a dangerous weapon, a “hard¬ 
wood, leaded cane or walking stick,'* 
is sufficient against a demurrer criti¬ 
cizing the failure to allege the 
size or weight.—State v, Knight, 289 
P. 1053, 133 Or, 701. 

(3) An information charging an 
assault and battery with “a certain 
gun and car spring, the same being 
dangerous and deadly weapons” is 
sufficient to charge assault and bat¬ 
tery by means of a deadly weapon. 
—Dyer v. State, (Okl.Cr.) 53 P.(2d) 
700. 

95. State v. Muguerza, 268 P. 1, 46 
Idaho 456—5 C.J. p 768 note 28. 

90. Moody V. State, 148 P. 1055, 11 
Okl.Cr. 471—6 C.J. p 768 note 29. 

97. State V. Porter, 7 S.E. 902, 101 
N.C. 713—5 C.J. p 768 note 30. 

90. Cooke V. State, (Okl.Cr.) 12 P. 
(2d) 244—6 C.J. p 768 note 31. 

“Billy club” 

An information charging assault 
with a “billy club*’ is sufficient as 
charging assault with a “dangerous 
weapon,” where the legislature has 
included such instrument in the pro¬ 
hibited class of dangerous weapons. 
—Cooke V. State, (Okl.Cr.) 12 P.(2d) 
244. 

99. Da.—^State v. Cognovitch, 34 La. 
Ann. 529. 
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Mo.—state v. Keele, 16 S.W. 509, 105 
Mo. 38. 

Surplusage 

An unnecessary allegation that the 
knife with which the assault was 
made was a deadly weapon may be 
rejected as surplusage, and need not 
be proved.—State v. Harris, 108 S.W. 
28, 209 Mo. 423. 

1. Sprague v. Com., 58 S.W. 430, 22 
Ky.L. 519. 

2. Ky.—Sprague v. Com., supra. 

Mo.—State v. Sebastian, 81 Mo. 514 

—State V. Hoffman, 78 Mo. 256—‘ 
State V. Painter, 67 Mo. 84. 

3. Ky.—Com. v. White, 109 S.W. 
324, 33 Ky.L. 70. 

La.—State v. Braxton, 16 So. 745, 47 
La. Ann. 158. 

N.C.—State v. Russell, 91 N.C. 624. 
Tex.—Shelton v. State, 100 S.W. 955, 
50 Tex.Cr. 627. 

5 C.J. p 768 note 36. 

4. Ark.—State v. Tidwell, 43 Ark. 
71. 

Cal.—^People v. Oppenheimer, 106 P. 
74, 156 Cal. 733—People v. Saver- 
cool, 22 P. 856, 81 Cal. 650. 

Iowa.—State v. Seamoi.s, 1 Greene 
418. 

Miss.—Canterberry v. State, 43 So. 

678, 90 Miss. 279. 

5 C.J. p 768 note 37. 

5. Idaho.—State v. Muguerza, 268 
P. 1, 46 Idaho 456. 
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a more specific description is to confine the prosecu¬ 
tion to proof that the assault was made with the in¬ 
strument described and no other.® ‘Where the as¬ 
sault is alleged to have been made with a firearm, 
it is unnecessary to allege that the firearm was load¬ 
ed nor need it be alleged that it was of such size 
and weight as to be a deadly weapon for the purpose 
of striking a blow.® Where a knife is charged to 
have been a deadly or dangerous weapon, it is not, 
ordinarily, held necessary that it be more specifically 
described;® but where a statute defining deadly 
weapons includes only knives of a certain character, 
it must be so described as to come within the stat¬ 
utory definition.!® 

While it is necessary that the indictment charge 
that the prohibited or dangerous weapon was em¬ 
ployed in making the assault,!! it is not necessary to 
allege what use of the weapon was made to render 
it deadly or dangerous.!^ However, it has been held 
that an information charging an assault with a deadly 
weapon should describe the weapon and the manner 
of its use and its effect, where it is not per se a dead¬ 
ly weapon.!® 

Weapons not mentioned in statute. Where the of¬ 
fense is committed with a deadly weapon, not de¬ 
scribed as such by the statute it has been held that 
no more particularity of statement is necessary than 
when it is committed by the use of a weapon ex¬ 
pressly declared deadly by statute.!^ 

Likelihood of producing death. Where accused 
was convicted of an assault with intent to do bodily 
harm, and not with intent to kill, an information 
was held not insufficient because it failed to allege 
that the knife used was likely to produce death.!® 


h. Particular Injury 

Where a particular Injury fs an essential ingredient 
of the offense, such an injury must be alleged. 

Where the statute defining the offense makes the 
infliction of an injury of a particular character an 
essential element thereof, an indictment or informa¬ 
tion must allege that such injury was inflicted.!® 
Where, therefore, the statute denounces the infliction 
of a wound less than mayhem, an indictment is 
fatally defective which does not contain the words 
“less than mayhem.”!*^ However, on an indictment 
for shooting!® or cutting,!® jt is not necessary to 
describe the wound inflicted. An indictment al¬ 
leging an assault, thereby inflicting serious bodily 
injuries, is a sufficient allegation of the infliction of 
the injuries.2® An indictment for willfully and 
maliciously shooting and wounding another is not 
defective for omitting to state that the person as¬ 
saulted did not die.®! 

To damage of person assaulted. The indictment 
need not allege that the offense was to the damage 
of the person assaulted.®® 

i Negativing Defenses and Statutory Exceptions 

Where the gist or description of the offense includes 
a statutory exception such exception should be negatived, 
but mere defensive matters need not be averred. 

Where an exception or proviso in the statute de¬ 
fining the offense forms a portion of the description 
thereof, it must be negatived in the indictment.®® 
Moreover, vrhere such elements constitute the of¬ 
fense, the indictment should aver, in substance at 
least, that the assault was committed without just 
cause or excuse or that the circumstances showed 
an abandoned or malignant heart,®^ and, where such 
averment is made, it is not necessary to negative 


Mont.—state v. Maggert, 209 P. 989, 
64 Mont. 331. 

5 C.J. p 768 note 38. 

6. State V. Maggert, supra. 

7- State V. Muguerza, 268 P. 1, 46 
Idaho 456—5 C.J. p 769 note 39. 

8. Allen v. People, 82 Ill. 610. 

8. Kan.—State v. Douglas, 37 P. 
172, 53 Kan. 669. 

Iia.—State v. Brown, 6 So. 541, 41 
La.Ann. 345—State v. Scott, 3 So. 
83, 39 La.Ann. 943. 

10. Terr. v. Armijo, 37 P. 1117, 7 
N.M. 571. 

11. Nash V. State, 1 S.W.(2d) 635, 
108 Tex.Cr. 474—^Reneau v. State, 
291 S.W. 899, 106 Tex.Gr. 250—5 
C.J. p 769 note 43. 

12. Kan.—State v. Miller, 25 Kan. 
699. 

Miss.—^State v. Sims, 31 So. 907, 80 
Miss. 381. 

N.M.—Terr. v. Gonzales, 89 P. 250, 
14 N.M. 31. 


Tex,—Vann v. State, 64 S.W. 243, 43 
Tex.Cr. 244—^Burton v. State, 3 
Tex.App. 408, 30 Am.R. 146. 

13. Moody V. State, 148 P. 1055, 11 
OkLCr. 471. 

14- State V. Sims, 31 So. 907, 80 
Miss. 381—Spradley v. State, 31 
So. 534, 80 Miss. 82. 

15. Moore v. State, (OkLCr.) 300 P. 

426—5 C.J. p 768 note 28 [b]. 

1©. N.C.—State v. Battle, 41 S.E. 66, 
130 N.C. 655. 

Tenn.—Chick v. State, 7 Humphr. 
161. 

Tex.—^Wilks v. State, 3 Tex.App. 34. 
5 C.J. p 772 note 65. 

17. State V. Jackson, 8 So. 440, 43 
La. Ann. 183. 

18. State V. Ladd, 2 Swan (Tenn.) 
225. 

19. Mo.—^Ruby v. State, 7 Mo. 206. 
Tenn.—^Jarnagin v. State, 10 Yerg. 

528. 


20. Teary v. State, (Tex.Cr.) 66 S. 
W. 1106. 

21. Burns v. Com., 3 Metc.(Ky.) 13 
—Taylor v. Com., 8 Ky.Op. 401. 

22. State v. Wimple, 8 Blackf. 
(Ind.) 214. 

23. State v. Kunz, 97 N.W. 131, 90 
Minn. 526. 

24. Ill.—^Baker v. People, 49 Ill. 
308. 

Iowa.—Reddan v. State, 4 Greene 
137. 

N.T,—^Dawson v. People, 25 N.T, 399. 
5 C.J. p 773 note 72. 

Not gist of offense 
An indictment failing to allege 
that the offense of assault with a 
deadly weapon was committed “with¬ 
out considerable provocation” is not 
faulty, for, although under the stat¬ 
ute this language does qualify the 
character of the offense, it does not 
enter into the gist of the charge.— 
People v. Nugent, 4 Cal. 341. 
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^ecifically all excusatory clauses covered thereby.25 
However, where the indictment follows the language 
of the statute and negatives all of the excusatory 
clauses, it is not bad for duplicity where but one 
crime is actually charged and even where the 
negativing of such clauses is unnecessary and inap¬ 
propriate, the averments may be rejected as sur¬ 
plusage. ^ 7 It has been held, under a statute denounc¬ 
ing an assault by a male person over eighteen years 
of age on a female, that the indictment is sufficient 
without an allegation that accused was over the 
statutory age, the question of his age being consid¬ 
ered as defensive matter.28 

An indictment under a statute denouncing an “un¬ 
lawful but not a malicious assault,” the latter being 
a distinct offense, is not insufficient because of omit¬ 
ting to charge that the offense was not done mali¬ 
ciously. 

The use of the conjunction “and” instead of “or” 
in negativing several excusatory clauses does not 
vitiate the indictment.30 

Consent An information charging common as¬ 
sault, in that accused indulged in forcible familiari¬ 
ties on a named female, is sufficient without alleg¬ 
ing that the specified acts were done without prose¬ 
cutrix' consent.^1 

j. Amendments 

General rules as to the amendment of indictments 
and Informations apply in cases of the character under 
discussion. 

In accordance with the general rules as to the 
amendment of indictments and informations, the in¬ 


dictment may be amended so as to remedy defective 
allegations as to the name of the person assaulted,3 2 
or as to the means employed in making the assault,^^ 
where leave of court has been obtained.^^ An in¬ 
formation, however, cannot be amended after ver¬ 
dict so as to include a battery.25 

§111. — Matters of Aggravation 

In charging an aggravated assault the facts render*' 
ing the assault an aggravated one must be set out. 

An indictment for an aggravated assault must 
allege the facts rendering the assault an aggravat¬ 
ed one; it is not sufficient simply to characterize the 
offense as aggravated.^^ These averments must be 
made directly and with certainty,27 so as to make 
a case coming within the statute defining the of- 
fense.28 However, where the circumstances ren¬ 
dering the assault an aggravated one under the stat¬ 
utes are alleged, it is unnecessary expressly to allege 
that the assault was aggravated.29 In some jurisdic¬ 
tions, an indictment for an aggravated assault must 
first charge the minor offense of assault as the foun¬ 
dation of the higher crime, with its appropriate de- 
scription.^O 

An information charging that accused committed 
an aggravated assault on an officer, the latter being 
in the discharge of his duty, within the knowledge 
of accused, is not insufficient for failing to allege 
what particular duty the officer was discharging.^^ 

Several matters of aggravation. It is common 
and proper, in a count charging a simple assault, 
to insert various matters tending to aggravate the 
offense,^2 ^nd the insertion of such matters does 


25. state V. McDonald, 46 P. 872, 14 
Utah 173, overruling People v. 
Fairbanks, 24 P. 538, 7 Utah 3, fol¬ 
lowed in People v. Parman, 24 P. 
639, 7 Utah 7. 

26. State v. Townsend, 35 P. 367, 7 
Wash. 462. 

27. Butler v. State, 34 Ark. 480. 

26. State v. Lefler, 163 S.B. 873, 202 
N.C. 700. 

26. State V. Mowery, (W.Va.) 176 S. 
E. 851. 

30. State v. Townsend, 35 P. 367, 7 
Wash. 462—5 C.J. p 773 note 73. 

31. State V. Kunkel, (Mo.App.) 244 
S.W. 968. 

32. La.—State v. Gibson, 45 So. 271, 
120 La. 343—State v. Johnson, 40 
So. 521, 116 La. 30. 

Miss.—Miller v. State, 53 Miss. 403. 
Tex.—^Edgerton v. State, (Tex.Cr.) 
68 S.W. 678. 

33. State V. Johnson, 79 P. 732, 70 
Kan. 861. 

34. Shurley v. State, 43 So. 299, 90 
Miss. 415. 


35. Turner v. Muskegon, Cir. Judge, 
50 N.W. 310, 88 Mich. 359. 

36. Fla.—^Dixon v. State, 132 So. 
684, 101 Fla. 840. 

Tex.—Parks v. State, 253 S.W. 302, 
95 Tex.Cr. 207. 

5 C.J, p 769 note 48. 

OfELcial’s illegal act in adminis¬ 
tering a valid statute should be duly, 
properly, directly, and distinctly al¬ 
leged.—^Dixon V. State, 132 So. 684, 
101 Fla. 840. 

37. Dixon V. State, supra—5 C.J. p 
769 note 49. 

38. Nestor v. State, 51 S.W.(2d) 399, 
121 Tex.Cr, 22—^Nash v. State, 1 S. 
W.(2d) 635, 108 Tex.Cr. 474—Parks 
V. State, 253 S.W. 302, 95 Tex.Cr. 
207—Hall V. State, 230 S.W. 690, 
89 Tex.Cr. 254—5 C.J. p 769 note 
50. 

Averment held insufficient 
A charge in an information that 
acccused "did unlawfully draw a 
knife on J. E. H. and ran at the said 
J. E. H., with intent to inflict serious 
bodily injury" and that accused "was 
prevented from injuring the said J. 
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E. H. by the said H. striking him 
with a stick about three feet long," 
is insuflicient to charge an aggravat¬ 
ed assault, since it does not appear 
from the facts that appellant inflict¬ 
ed any injury, nor does it describe 
the weapon or aver that the proxim¬ 
ity of the parties was such as to 
show a present ability.—Parks v. 
State, 263 S.W. 302, 95 Tex.Cr. 207. 

39. Dilliard v. State, 137 S.W. 356, 
62 Tex.Cr. 321—Meier v. State, 10 
Tex.App, 39, explained in State v. 
Pierce, 26 Tex. 114—Hunt v. State, 
6 Tex.App. 663—5 C.J. p 770 note 
51. 

40. Ind.—^Voght v. State, 43 N.B. 
1049, 145 Ind. 12—^Woodworth v. 
State, 43 N.B. 933, 145 Ind. 276— 
Chandler v. State. 39 N.E. 444, 141 
Ind. 106—Sloan v. State, 42 Ind. 
570—^Adell v. State, 34 Ind. 543— 
State V. Murphy, 21 Ind. 441. 

Mo.—State v. Jordan, 19 Mo. 212. 

41. Nestor v. State, 51 S.W.(2d) 
399, 121 Tex.Cr. 22. 

42. State V. Dearborn, 54 Me. 442. 
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not affect its legal sufficiency but, on the con¬ 
trary, if proved, it may, in the discretion of the court, 
justify a heavier punishment.^^ 

Aggravating circumstances which are not elements 
of the offense, but which are merely to be consid¬ 
ered in fixing the punishment, need not be al- 

leged^s 

Defective allegation of aggravation. Where the 
matters of aggravation are not properly charged in 
an indictment for aggravated assault, they may be 
rejected as surplusage and the indictment held suffi¬ 
cient for simple assault.^® 

§ 112. -Attempt 

An indictment or information charging accused with 
an attempt to commit a certain offense must clearly set 
out facts showing such attempt. 

An allegation that defendant discharged a loaded 
firearm at prosecuting witness sufficiently charges an 
attempt to do him corporal injury.^7 Where the 
statute punishes either the act itself or an attempt 
to commit it, an indictment may charge the act and 
the attempt in the alternative.^® Under a statute 
making it an offense to provoke, or attempt to pro¬ 
voke, one having the present ability so to do to com¬ 
mit an assault and battery, an affidavit charging in 
a single count that defendant *'did provoke,” and 
‘'attempt to provoke,” is not bad for duplicity.^® 

§ 113 . -Issues, Proof, and Variance 

a. Evidence admissible under pleadings 

b. Matters to be proved 

c. Variance 

a. Evidence Admissible under Pleadings 

To be admissible the evidence must conform to the 
charges In the Indictment or Information and to ac¬ 
cused’s plea thereto. 


On an indictment for a simple assault it is error 
to permit the state to prove not onl}^ that accused 
assaulted the person mentioned in the indictment, but 
also that he committed a battery.®® Where an in¬ 
tention to wound is not alleged by the prosecution, 
disproof of it is inadmissible.®^ Under a statute pro¬ 
viding for only three pleas to an indictment, namely, 
guilty, not guilty, and former conviction or acquittal, 
accused may properly prove self-defense under the 
plea of not guilty.®^ 

Where the accusation charges the offense general¬ 
ly, the prosecution need not rest its case on proof 
of a single transaction, but may prove, or attempt 
to prove, any number of transactions of the character 
charged in the accusation and included within its 
terms.®® 

b. Matters to Be Proved 

Every essential element of the offense charged must 
be proved. 

All of the essential ingredients of the offense 
charged in the indictment and information must 
be proved,®4 at least so much of the accusation as 
shows defendant guilty of the assault charged.®® 
For example, where intent is an integral part of the 
crime it must be established by proof.®® Likewise, 
to warrant a conviction under an information charg¬ 
ing an aggravated assault by an adult on a female, 
it is necessary to prove that accused is an adult.®'^ 
Where the indictment charges an assault with a 
weapon, the evidence must show that the offense 
was so committed with a weapon.®® However, to 
warrant a conviction under an accusation of assault 
to do great bodily harm, it is sufficient to show 
that such harm was inflicted by accused’s fists, and 
it is not necessary to prove the use of other means 


43. Com. V. Clarke, 39 N.E. 280, 162 
Mass. 495—5 C.J. p 770 note 54. 

44. Murdock v. State, 65 Ala. 620. 

45. N.C.—State v. Belk, 76 N.C. 10. 
S.C.—State V. Young, 41 S.C.L. 1. 

46. State V. Johnson, 51 N.E. 40, 
58 Ohio St. 417, 65 Am.S.R. 769— 
5 C.J. p 771 note 56. 

4Y. Territory v. Wong Pui, 29 Ha¬ 
waii 520. 

48. Murdock v. State, 65 Ala. 520. 

45. Marshall v. State, 23 N.E. 1141, 
123 Ind. 128. 

Form of criminal pleading in a 
prosecution for attempt to provoke 
another to commit an assault.—^Mar¬ 
shall V. State, 23 N.E. 1141, 123 Ind. 
128—5 C.J. p 774 note 88 [a]. 

50. State V. XJpham, 14 P.(2d) 1101, 
52 Idaho 340—5 C.J. p 774 note 91. 


51. People V. Moore, 3 N.T.S. 159, 
50 Hun 356. 

52. State V. Steidel, 194 P. 854, 98 
Or. 681. 

53. Tolbert v. State, 85 S.B. 267, 16 
Ga.App. 311. 

Proof of both general and specific al¬ 
legations 

Where an indictment contained 
both a general charge of wife-beat¬ 
ing and a specific allegation that de¬ 
fendant kicked and stamped his 
wife’s head with his feet, evidence 
sustaining both the general and the 
specific allegation was admissible.— 
Tolbert v. State, 85 S.E. 267, 16 Ga. 
App. 311. 

64. Fla.—^Fesser v. State, 151 So. 
889. 

Mo.—State v. Burkhart, (App.) 34 
S.W.(2d) 663. 


Neb.—Garofola v. State, 238 N.W. 

755, 121 Neb. 850. 

5 C.J. p 774 note 94. 

55. Com. V. O'Brien, 107 Mass. 208. 

56. Fla.—Fesser v. State, 151 So. 
889. 

Neb.—Garofola v. State, 238 N.W. 
755, 121 Neb. 850. 

57. Priest v. State, 47 S.W.(2d) 280, 
120 Tex.Cr. 31. 

Conviction not sustainable 
Where an information alleges ac¬ 
cused to be an adult, and the evi¬ 
dence fails to show that he is an 
adult, a judgment of conviction for 
aggravated assault cannot be sus¬ 
tained.—Priest V. State, 47 S.W.(2d) 
280, 120 Tex.Cr. 31. 

58. Corcoran v. State, 89 So. 835, 18 
Ala.App. 202—5 C.J. p 774 note 94 
[a]. 
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or instruments whereby a more grievous injury could 
have been inflicted.59 

More than one defendant Where more than one 
defendant are charged with a felonious assault, 
it is not necessary for the state to prove which one 
actually inflicted the punishment, since all present, 
where they are confederates and are engaged in a 
common design, are principals.^® 

c. Variance 

(1) In general 

(2) Name or designation of person as¬ 

saulted 

(3) Means and details 
(1) In General 

The offense must be proved as alleged, for a substan¬ 
tial departure will constitute a fatal variance. 

It is fundamental that the offense must be proved 
as alleged.®! Therefore, under an indictment for 
assault and battery, there can be no conviction for 
a simple assault, the evidence disclosing an unlaw¬ 
ful battery and, likewise, where an indictment 
charges an assault alone and does not allege a bat¬ 
tery, accused cannot be convicted of a battery as an 
included or connected offense.®® Moreover, where 
an information attempts to charge the specific offense 
of assault with a dangerous weapon, and the language 
of the section denouncing such offense is not broad 
enough to include the crime of assault and battery, 
which is what the evidence proves, there is a fatal 
variance.®^ However, where the proof supports the 
allegations of the information, proof that another 
offense may have been committed by accused at the 
same time does not necessarily constitute a vari¬ 
ance.®® Accused cannot be acquitted because the 
proof shows that he was guilty of a graver of¬ 


fense than was charged.®® 

Aggravation, Where a statute enumerates sev¬ 
eral distinct matters in connection with the as¬ 
sault which will render it aggravated and subject 
to a special punishment, the circumstances of aggra¬ 
vation as laid in the indictment or information must 
be proved; proof of other circumstances of aggra¬ 
vation will not suffice to sustain a conviction for an 
aggravated assault.®^ However, where several 
grounds of aggravation are alleged, a conviction may 
be had on proof of only one of the grounds of ag¬ 
gravation.®® Where one count of the indictment 
avers a simple assault and another an aggravated 
assault, if there is evidence to support the count for 
a simple assault, an objection for variance cannot be 
sustained.®® 

Conspiracy, Where the indictment does not charge 
an acting in concert between accused and his code¬ 
fendant, but charges each with actual physical as¬ 
sault, evidence of accused's statements at the time 
of the offense cannot be considered as a furtherance 
of a conspiracy.*^® 

Corporal injury. It has been held that there is no 
fatal variance between an indictment not alleging 
the actual infliction of corporal injury and evidence 
showing such injury,'^! 

Place, The particularly alleged place of the as¬ 
sault need not be proved, where both the place laid 
and the place proved are within the jurisdiction of 
the court. 

Time, Since the time is not usually of the essence 
of the offense, it need not be proved as alleged.*^® 
It has been held, however, that, where the state elects 
to try accused for an assault committed on a par¬ 
ticular date, it will be limited in its investigation to 

that particular transaction. 74 


59. state V. Grimm, 221 N.W. 804, 
206 Iowa 1178. 

60. State V. Schmittzehe, (Mo.) 3 S. 
W,(2d) 236. 

61. Ala.—Corcoran v. State, 89 So. 
835, 18 Ala.App. 202. 

Tex.—^Arbetter v. State, 186 S.W. 

769, 79 Tex.Cr. 487. 

5 C.J. p 774 note 95. 

Variance not sbown 
Evidence of an assault on a child 
was not at variance with the in¬ 
formation.—State V. Henggeler, 278 
S.W. 743, 312 Mo. 16. 

69. Kennedy v. State, 74 S.E. 95, 10 
Ga.App. 794. 

63. State V. XJpham, 14 P.(2d) 1101, 
52 Idaho 340. 

64. Parks v. State, 171 P. 1129, 14 
OkLCr. 413. 


65. Cotton V, State, 210 P. 739, 22 
Okl.Cr. 252. 

66. Mo.—Calloway v. State, 1 Mo. 
211 . 

Tex.—Butler v. State, 89 S.W. 647, 48 
Tex.Cr. 629—^Davis v. State, (Cr.) 
42 S.W. 290. 

67. Coney v. State, 43 Tex. 414—5 
C.J. p 775 note 6. 

68. Waechter v. State, 30 S.W. 444, 
800, 34 Tex.Cr. 297—Whitten v. 
State, (Tex.Cr.) 28 S.W. 474. 

69. Bonner v. State, 12 So. 408, 97 
Ala. 47. 

70. People v. Fink, 276 N.Y.S. 893, 
243 App.Div. 634. 

71. Territory v. Wong Pui, 29 Ha¬ 
waii 441—Territory v, Leong Kun, 
29 Hawaii 90. 
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Proof that shots took effect 
An indictment charging assault 
with a deadly weapon by discharg¬ 
ing a revolver at complainant was 
not at variance with proof that the 
shots took effect.—Territory v. 
Wong Pui, 29 Hawaii 441. 

72. Com. V. Creed, 8 Gray (Mass.) 
387—Com. V. Tolliver, 8 Gray 
(Mass.) 386, 69 Am.D. 252. 

73. State V. Spiegel, 270 P. 1064, 39 
Wyo. 309, 64 A.Ii.R. 289—5 C.J. p 
775 note 9. 

urot fatal 

Proof of an assault and battery on 
February 4th is not a fatal variance 
with an information charging the 
offense on February 5th.—State v. 
Spiegel, 270 P. 1064, 39 Wyo. 309, 64 
A.L.R. 289. 

74. Graham v. State, 160 S.W. 714, 
72 Tex.Cr. 9 
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(2) Name or Designation of Person Assaulted 

A substantial variance In the name of the person 
charged to have been assaulted and the one proved to 
have suffered the assault is fatal. 

The name of the person assaulted must be proved 
substantially as alleged.'^® As a general rule, in 
case of a variance between the name as alleged in 
the indictment and that shown in the proof, and 
where there is nothing in the evidence to show that 
it is the same person, no conviction can be hadJ^ 
If the alleged variance is immaterial and could not 
have misled accused, it may be disregarded;'^'^ how¬ 
ever, it is essential that the record be in such shape 
as to protect accused against another prosecution for 
the same offense.'^^ 

Where the evidence shows that accused was com¬ 
monly known by the name given in the indictment, 
there is no variance even if his true name is some¬ 
thing else.7^ 

Where the names are idem sonans a variance be¬ 
tween the indictment and the proof is not fatal.^o 
Thus, a variance is not necessarily established by 
the fact that the names are spelled differently. 

A variance in the initial of the middle name of 
the person on whom the offense was committed, 
as set out in the affidavit and as shown by evidence, 
is not fatal.S2 However, where in the indictment 
the victim’s name consists of two initials and the 
surname and in the proof the same surname is given 
with two different initials, the variance is fatal where 
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there is nothing in the evidence to indicate that they 
are the same person. 

A variance as to the Christian name alleged and 
that proved has been held not to be material.^^ How¬ 
ever, it has also been held that, where the person 
assaulted is named in the information by both Chris¬ 
tian name and surname and the proof does not show 
the Christian name, there is a fatal variance.^S 

Matters merely descriptive of the person assaulted 
need not be proved as laid where not of the essence 
of the offense. 

(3) Means and Details 

Where the means and details of the offense are set 
out in the indictment, the proof must ordinarily conform 
substantially thereto. 

It is generally held that where the means and de¬ 
tails of the assault and battery are set out the proof 
must substantially conform thereto, as the means and 
details cannot be rejected altogether as surplusage, 
and the variance would be fatal,especially where 
an assault is not in the first instance charged, fol¬ 
lowed by a description of the manner of its com¬ 
mission, but it is merely charged that an assault was 
made by certain means.^s Hence, it has been held 
that, where the indictment alleges that the weapon 
used was an instrument of a particular kind, the 
proof must show that the offense was committed 
with such an instrument or other instrument falling 
within its class.^® Precise conformity in every par- 


75. Ala.—^Messer v. State, 135 So. 
415, 24 Ala.App. 360—McCaig v. 
State, 80 So. 155, 16 Ala,App, 581, 
certiorari denied Ex parte McCaig, 
S3 So. 927, 203 Ala. 699. 

Fla.—Branch v. State, 115 So. 143, 
94 Fla. 286. 

5 C.J. p 775 note 16. 

76* Ala.—^Messer v. State, 135 So. 

415, 24 Ala.App. 360. 

Fla.—^Branch v. State, 115 So. 143, 
94 Fla. 286. 

Tex.—Stovall v. State, (Cr.) 82 S.W. 
(2d) 975. 

5 C.J. p 776 note 17. 

Question of identity 

In a prosecution for assault, a 
variance beween the allegation and 
proof as to the name of the person 
assaulted raises the question of 
identity.—Branch v. State, 115 So. 
143, 94 Fla. 286. 

77. State v. Ewing, 121 P. 834, 67 
Wash. 395. 

5 aJ. p 776 note 18. 

78. Branch v. State, supra. 

79. Griflto v. State, 133 So. 917, 24 
Ala.App. 256. 

80. Ala.—Ward v. State, 28 Ala. 53. 
Idaho.—State v. Tturaspe, 125 P. 

802, 22 Idaho 360. 


Ill.—Gahan v. People, 58 Ill. 160. 
Tex.—Stockton v. State, 25 Tex. 772 
—Rape V. State, 31 S.W. 652, 34 
Tex.Cr. 615—Hall v. State, 25 S.W. 
292, 32 Tex.Cr. 594—Henry v. 
State, 7 Tex.App. 388—Owen v. 
State, 7 Tex.App. 329—Goode v. 
State, 2 Tex.App. 520. 

5 C.J. p 776 note 22. 

81. State V. Perkins, 47 A. 268, 70 
N.H. 330. 

82. Ind.—Choen v. State, 52 Ind. 
347, 21 Am.R. 179—Ratcliff v. 
State, 54 N.E. 814, 23 Ind.App. 64. 

Tex.—Stockton v. State, 25 Tex. 772. 

83. Messer v. State, 135 So. 415, 24 
Ala.App. 360. 

Tariance in both initials 
A variance between the name J. U. 
Shamblin in the indictment and evi¬ 
dence giving the name as G. W. 
Shamblin, in respect to the name of 
the person alleged to have been as¬ 
saulted, is fatal.—^Messer v. State, 
135 So. 415, 24 Ala,App. 360. 

84. Mass.—Com. v. O’Baldwin, 103 
Mass. 210. 

Mo.—State v. Wammack, 70 Mo. 410. 

85. McLaughlin v. State, 52 Ind. 476 
—McLaughlin v. State, 62 Ind. 
279. 


sa State V. Burt, 25 Vt. 373. 

87. Ala.—Corcoran v. State, 89 So. 
835, 18 Ala.App. 202. 

Tex.—Gray v. State, (Cr.) 65 S.W. 
(2d) 319—Flournoy v. State, (Cr.) 
63 S.W.(2d) 558—Arbetter v. 

State, 186 S.W. 769, 79 Tex.Cr. 487. 

Pointing or striking with pistol 

Evidence that accused, at the 
point of a pistol, held complaining 
witness while awaiting the arrival 
of officers, is insufficient to support 
a charge of assault by striking with 
the pistol.—^Arbetter v. State, 186 S. 
W. 769, 79 Tex.Cr. 487. 

88. Johnson v. State, 35 Ala. 363. 

89. Wilson v. State, 60 So. 983, 7 
Ala.App. 66—5 C.J. p 775 note 3. 

rist or weapon 

(1) Under an indictment charging 
that defendant struck the injured 
party with his fist, evidence that he 
used a gun was inadmissible.— 
Flournoy v. State, (Tex.Cr.) 63 S.W. 
(2d) 558. 

(2) A conviction for an aggravat¬ 
ed assault and battery is not sup¬ 
ported where the complaint charged 
the offense was committed with a 
deadly weapon and the court found 
that no weapon was used, but that 
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ticular as to the means and details of the assault 
is not required; it is sufficient if the proof conforms 
in general character and operation with the aver¬ 
ments of the indictment.^^ 

In some jurisdictions it has been held that the 
description of the means and details may be rejected 
as surplusage as being immaterial.^^ It has also 
been held that, where accused was convicted of a les¬ 
ser and included offense and the proof of the lesser 
offense differs from the proof necessary to estab¬ 
lish the greater offense only in its failure to show 
that the assault was made with the weapons which 
the information charges were used, the variance 
is not fatal.92 

Several weapons or means. Where an indictment 
charges an assault to have been committed with sev¬ 
eral different means or weapons, it is not necessary 
to prove that accused used all the weapons or means 
described; the indictment will be sustained by prov¬ 
ing that one of the instruments or means was used 
as alleged.93 However, an indictment charging an 
assault with dangerous weapons, to wit knives and 


clubs, will not, it has been held, sustain a conviction 
under proof of an assault with a pistol employed as a 
club.^^ 

§ 114. Presumptions and Burden of Proof 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

The general rules as to what presumptions may be 
Indulged In criminal causes apply to trials for assault 
and battery. 

Where a battery is shown to have been commit¬ 
ted, and no excuse or justification appears from the 
evidence establishing it, it will be presumed to have 

been unlawful.^^ 

Intent, A criminal intent may be inferred from 
the act, the manner of its performance, and the 
result,^® or from all the material facts and circum¬ 
stances and malice may similarly be inferred.^^ 
Thus, in the prosecution of a school teacher for whip¬ 
ping a pupil, the jury may infer malice from exces- 


beeause of defendant’s superior 
strength and boxing ability he 
struck prosecuting witness a hard¬ 
er blow than intended, which proxi- 
tnately caused the injury.—Gray v. 
State, (Tex.Cr.) 65 S,W.(2d) 319. 

(3) Where an indictment charges 
an assault and battery with a 
’’weapon,” the proof being that such 
assault and battery was committed 
by use of the fist only, such vari¬ 
ance is fatal.—Corcoran v. State, 89 
So. 835, 18 Ala.App. 202. 

‘90, La.—State v. Green, 106 So. 701, 
160 La. 79. 

Miss.—Bowers v. State, 111 So. 301, 
145 Miss. 832. 

N.H.—State v. Nash, 145 A. 262, 83 
N.H. 536. 

N.C.—State v. Mincher, 90 S.E. 429, 
172 N.C. 895. 

Tex.—Virgil v. State, 29 S.W.(2d) 
394, 115 Tex.Cr. 123. 

5 C.J. p 775 note 4. 

Peeling private smarts 
Complaints, charging defendant 
with forcibly feeling the private 
parts of female children, did not 
materially vary from testimony that 
he placed his hand close to their 
sexual organs, since ’’private parts” 
include reproductive organs and im¬ 
mediate vicinity.—State v. Nash, 145 
A. 262, 83 N.H. 536. 

^Pimcliing or violently catching 
One charged with assault by 
striking another with his fist could 
aiot complain of variance on a con¬ 
viction supported by proof that he 
violently caught the injured party 
by the throat.—^Virgil v. State, 29 
5.W.(2d) 394, 115 Tex.Cr. 123. 


Razor and knife 

Infliction of a wound with a razor 
may be shown under an information 
charging infliction with a knife.— 
State V. Green, 106 So. 701, 160 La. 
79. 

Wrench and stick 
Variance between a charge of as¬ 
sault with a wrench and proof of 
assault with a stick is not fatal.— 
Bowers v. State, 111 So. 301, 145 
Miss. 832. 

Defendant not misled 
Under an indictment charging as¬ 
sault and battery with a club, proof 
that the assault was committed with 
a strap was not a fatal variance, 
where defendant could not have been 
misled, and must have known that 
the charge was that of unlawfully 
flogging a convict.—State v. Minch¬ 
er, 90 S.E. 429, 172 N.C. 895. 

91- Ind.—Ryan v. State, 52 Ind. 167. 
N.T.—^People V. Casey, 72 N.T. 393. 

92. State v. Burkhart, (Mo.App.) 34 
S.W.(2d) 563. 

Rocks and clubs or fists 
Where an indictment charged 
felonious assault with ’’rocks and 
clubs,” proof showing assault by 
striking with fist, there was no fa¬ 
tal variance, defendant being con¬ 
victed of common assault.—State v. 
Burkhart, (Mo.App.) 34 S.W.(2d) 

563. 

93. State V. Webb, 182 S.W. 975, 266 
Mo. 672—5 C.J. p 775 note 5. 

94. State V. Braxton, 16 So. 745, 47 
La. Ann. 158. 

95. State V. Schmidt, 104 N.W. 259, 
19 S.D. 585. 


96. Del.—State v. Hamburg, 143 A. 
47, 4 W.W.Harr. 62. 

Me.—State v. Sanborn, 113 A. 54, 120 
Me. 120. 

Mich.—People v. Doud, 193 N.W. 884, 
223 Mich. 120, 32 A.L.R. 1535. 
Neb.—Hallett v. State, 190 N.W. 862, 
109 Neb. 311. 

W.Va.—State v. McDonie, 109 S.E. 

710, 89 W.Va. 185. 

5 C.J. p 776 note 26. 

Unreasonable method and excessive 
force 

The intent necessary to support a 
charge of assault and battery may 
be inferred from the unreasonable¬ 
ness of the method adopted or the 
excess of force employed.—^Vanvac- 
tor V. State, 15 N.E. 341, 113 Ind. 
276, 3 Am.S.R. 645. 

97. Me.—State v. Sanborn, 113 A. 
54, 120 Me. 120. 

Mo.—State v. Kunkel, (App.) 244 S- 
W. 968. 

Neb.—Hallett v. State, 190 N.W. 862, 
109 Neb. 311. 

5 C.J. p 776 note 27. 

98. Cal.—^People v. Curtiss, 300 P. 
801, 116 Cal.App. 771. 

Ky.—Perkins v. Commonwealth, 292 
S.W. 498, 218 Ky. 802. 

W.Va.—State v. McDonie, 109 S.E. 

710, 89 W.Va. 185. 

5 C.J. P 777 note 28. 

Threats or acts 

In a prosecution for malicious 
shooting at another without wound¬ 
ing, malice may be shown by threats 
or inferred from defendant’s actions 
and the circumstances.—Perkins v. 
Commonwealth, 292 S.W. 498, 218 
Ky. 802. 
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sive punishment.^^ Where the act is in itself unlaw¬ 
ful, a criminal intent will be inferred and intent 
may be inferred likewise from acts which are not in 
themselves unlawful, but which are done under 
circumstances showing reckless disregard for the 
safety of others and a willingness to inflict an injury, 
which injury ensues as a direct result.^ A familiar 
illustration of this principal is found in the cases 
relating to the reckless discharge of firearms, in 
which it is held that a criminal liability may exist 
where a person is injured by such discharge, al¬ 
though there was no specific intent on the part of 
accused directed toward the person injured.^ A 
fortiori, if accused fires into a crowd indiscriminate¬ 
ly with the intention of hitting some one, but not 
knowing or caring whom, he is guilty of an assault 
on each and all.'^ An intent to injure cannot, how¬ 
ever, be implied from a mere lack of ordinary care.^ 
The presumption arising from acts alone, it should 
also be noted, does not extend beyond the actual con¬ 
sequences of the acts,® Further, the principle that 
a person is presumed to intend the probable conse¬ 
quences of his act will not apply with a result of 
removing the criminal intent where a person at¬ 
tempts a criminal act but fails to accomplish it.^ 

Concert or conspiracy. Where two or more per¬ 
sons are found together acting in unison and mak¬ 
ing an assault on another, it may be presumed that 
they conspired to do so and that their acts are in 
pursuance of that conspiracy.^ However, such a 
fact will not warrant the assumption that they had 
formed a conspiracy to punish still another person.^ 

Age of accused. In a prosecution under a statute 


denouncing assaults and batteries on females by 
males over eighteen years of age, it has been held 
that the presumption may be indulged that accused 
was over the statutory age.i® However, it has also 
been held that where the information charges that 
accused was an adult male person, such fact may not 
be presumed against accused.^^ 

Character of weapon. It may be inferred from 
the evidence that a weapon is of a deadly character 
by the results it produced.^2 

Legality of process. Where, on a prosecution for 
assault with a deadly weapon on an officer attempt¬ 
ing to serve a writ, the writ in ordinary form is in¬ 
troduced in evidence without the affidavit on which 
it was issued, it will be presumed that the affida¬ 
vit was made in compliance with the statutory re¬ 
quirements therefor, in the absence of evidence to the 
contrary.i^ 

Rebuttal of presumption. The foregoing presump¬ 
tions are, however, merely prima facie and are of 
course rebuttable.^^ 

b. Burden of Proof 

The burden of establishing all of the elements of the 
offense Is on the prosecution, although the burden may 
rest on accused to establish an affirmative defense. 

The burden of proving all the elements of the 
crime rests on the prosecution throughout the trial,l5 
and is never on the accused either to establish his 
innocence, or to disprove the facts necessary to es¬ 
tablish the crime for which he is indicted.^® When 
accused sets up in defense no distinct and inde¬ 
pendent fact, but contends that, on the facts proved 


99. State v. McDonie, 109 S.E. 710, 
89 W.Va. 185—5 C.J. p 779 note 51. 
Cliastisenieiit by stepfather 
In prosecution of a stepfather for 
a felonious assault, on a six-year-old 
stepson, if it is shown that the treat¬ 
ment to which the boy was subjected 
w:as such as to result in serious 
bodily injury, the jury may infer 
that the punishment was in excess 
of what the law contemplates, and 
that defendant was actuated by ma¬ 
lice, as well as that he acted with 
criminal intent.—State v. McDonie, 
109 S.B. 710, 89 W.Va. 185. 

1. State V. Sanborn, 113 A. 54, 120 
Me. 120—5 C.J. p 777 note 29. 
Implied from definition 

An assault, by almost any defini¬ 
tion, must carry on the face of its 
attendant circumstances an offer or 
attempt wiUi force or violence to do 
a corporal hurt to another, which in¬ 
volves or Implies an intent or pur¬ 
pose to inflict a corporal hurt on an¬ 
other, and the prosecution need not 
go outside the disclosed evidence of 
such intent and establish by extrin¬ 


sic proof the Intent entertained by 
accused.—^People v. Doud, 193 N.W. 
884, 223 Mich. 120, 32 A.L.R. 1535. 

2. State V, McDonie, 109 S.E. 710, 
89 W.Va, 185—5 C.J. p 777 note 30. 

3. Commonwealth v. Hawkins, 32 N. 
E. 862, 157 Mass. 551. 

5 C.J. p 777 note 31. 

4i People V. Raher, 52 N.W. 625, 92 
Mich. 165, 31 Am.S.R. 675—5 C.J. 
p 777 note 32. 

5. Luther v. State, 98 N.B. 640, 177 
Ind. 619. 

6. State V. Davis, 130 P. 96, 72 
Wash. 261. 

Xdmit of inference 

‘When the intent is shown merely 
by the deed, it cannot very well be 
stretched beyond it.*’—^People v. 
Ross, 33 N.W. 30, 66 Mich. 94, 96. 

7. State V. Hersom, 38 A. 160, 90 
Me. 273—State v. Gilman, 69 Me. 
163, 31 Am.R. 267. 

8. State V. Wisman, 116 S.E. 698, 93 
W.Va. 183, approved 126 S.E. 701, 
98 W.Va. 250. 
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9. State V. Wisman, supra. 

la State V. Lefler, 163 S.E. 873, 202 
N.C. 700. 

11. Graham v. State, 46 S.W.(2d) 
709, 119 Tex.Cr. 14. 

12. State V. Welch, 278 S.W. 755, 
311 Mo. 476. 

13. People V. Miller, 273 IlLApp. 
422. 

14. State V. Sanborn, 113 A. 54, 126 
Me. 120—5 C.J. p 778 note 36. 

15. Ala.—^Meadows v. State, (App.> 
159 So. 268. 

Mich.—^People v. Place, 197 N.W. 613, 
226 Mich, 212. 

5 C.J. p 778 note 38. 

Time and place 

In a prosecution for indecent as¬ 
sault at a particular time and place, 
the burden Is on the state to es¬ 
tablish both of such matters.—^Peo¬ 
ple V. Place, 197 N.W. 613, 226 Mich. 
212 . 

19. Meadows v. State, (Ala.App.> 
159 So. 268—5 C.J. p 778 note 39. 
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by the evidence on both sides, he is not guilty, the 
burden is on the prosecution to satisfy the jury 
that the assault and battery were unjustifiable.^'^ 
It is also well settled that accused, in a prosecu¬ 
tion for an assault, cannot be required to prove a 
negative, especially where this involves proof of his 
own innocence.i^ 

The burden of advancing or establishing an af¬ 
firmative defense is, however, on defendant.^^ 

Nature of weapon used. On an indictment for as¬ 
sault with a deadly weapon, where the weapon used 
is not necessarily deadly, the prosecution must es¬ 
tablish its deadly character.^o However, where the 
assault is alleged to have been committed with a 
firearm, it is not necessary for the prosecution to 
show that the weapon was loaded,^! the burden 
of proving it to be unloaded being on accused.^^ 

Self-defense. The burden is on the state to show 
that accused was not acting in self-defense,23 self- 
defense not being regarded as affirmative matters 
and even when the accused introduces evidence of 
self-defense or defense of another, the burden is not 
shifted to him to substantiate such defense by a 
preponderance of the evidence, but it devolves on the 


state then to prove, beyond a reasonable doubt, that 
the alleged justification did not exist.25 

Unreasonableness of force or punishment. When 
the relation of parent and child, schoolmaster and 
pupil, or any similar relation, is established in de¬ 
fense of a prosecution for an assault and battery, 
the presumption is that the chastisement was proper, 
and the burden of proving unreasonableness or ex¬ 
cess,23 or that the punishment inflicted was not for 
the purpose of restraint or correction,27 is on the 
prosecution. 

Similarly, in the prosecution of a peace officer for 
assaulting a suspected criminal in making an arrest, 
the burden is on the prosecution to show that the 
officer used extreme measures.2^ 

§ 115. Admissibility of Evidence 

The general rules as to the relevancy, materiality, 
and competency of evidence In the trial of criminal 
causes apply to trials for assault and battery. 

Subject to rules generally applicable in criminal 
cases, the prosecution may introduce any competent 
evidence which tends to prove that the offense charg¬ 
ed was committed23 or that it was committed by ac- 


17. U.S.—tJ. S. V. Lunt, (D.C.Mass.) 
26 F.Cas.No.15,643, 1 Sprague 311. 

Cal.—People v. Rodrigo, 11 P. 481, 
69 Cal. 601. 

Mass.—Com. v. McKie, 1 Gray 61, 61 
Am.D. 410. 

18. Hart v. Com., 60 S.W. 298, 22 
Ky.L. 1183—5 C.J. P 778 note 46. 

Negativing statutory exceptions 
In a prosecution of a police officer 
for assault, the defense being he was 
attempting to arrest prosecuting 
witness for carrying concealed weap¬ 
ons, to make such defense it was not 
necessary to negative exception as 
to permit contained in the concealed 
weapon statute.—State v. Prlja, 189 
P. 64, 57 Mont. 461. 

19. Knox V. State, 92 So. 206, 18 
Ala.App. 358, certiorari denied 92 
So. 920, 207 Ala. 712—5 C.J. P 778 
note 41. 

Abusive language 

In an assault and battery prosecu¬ 
tion, where defendant relied on a 
statute providing that accused on a 
trial for assault and battery may 
give in evidence any opprobrious or 
abusive language used by the person 
assaulted at or near the time of the 
assault as extenuation, the burden 
was on defendant to show or offer 
to prove that the abusive language, 
in which defendant was concerned, 
had been used by the person assault¬ 
ed “at or near the time of the as¬ 
sault,” to be available as a defense. 
—Knox y. State, 92 So. 206, 18 Ala. 


App. 358, certiorari denied 92 So. 
920, 207 Ala. 712. 

Xu Texas, under Pen.Code (1911) 
art 52, it is provided that, on proof 
of facts constituting an offense, ac¬ 
cused has the burden of showing an 
excuse or justification for the as¬ 
sault.—^Perkins v. State, (Cr.) 144 S. 
W. 241. 

20 . Simpson v. State, 5 S.W. (2d) 
159, 109 Tex.Cr, 373—6 C.J. P 778 
note 47. 

Knife 

The state, in a prosecution for ag¬ 
gravated assault, must prove the 
knife, not per se a deadly weapon, 
was a deadly weapon.—Simpson v. 
State, 6 S.W.(2d) 159, 109 Tex.Cr. 
373—5 C.J. p 778 note 47 [a]. 

21. People V. Doud, 193 N.W. 884, 
223 Mich. 120, 32 A.Ii.R. 1535—5 
C.J. p 778 note 48. See People v. 
Lillington, 204 IlLApp. 273. 

221 . Terr. v. Gomez, 125 P. 702, 14 
Ariz. 139, 42 L..R.A.(N.S.) 975—5 
C.J. p 779 note 49. 

23. Ala.—^Meadows v. State, (App.) 
159 So. 268. 

Iowa.—State v. Rourick, 233 N.W. 
509, 211 Iowa 447—State v, Rus¬ 
sell, 204 N.W. 271, 200 Iowa 335. 
5 C.J. p 778 note 43. 

Only burden resting on defendant 
pleading self-defense is that he must 
offer such evidence in support of the 
plea as will, when considered with 
the whole evidence, generate in the 
minds of the jury a reasonable doubt 
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of guilt.—^Meadows v. State, (Ala. 
App.) 159 So. 268. 

24. State V. Sharp, 103 N.W. 770, 
127 Iowa 526. 

25 . State V. Schmidt, 104 N.W. 259, 
19 S.D. 585. 

26 . Ind.—^Vanvactor v. State, 15 N. 
B. 341, 113 Ind. 276, 3 Am.S.R. 645. 

Iowa.—State v. Mizner, 50 Iowa 145, 
32 Am.R. 128. 

N.C.—State V. Thornton, 48 S.B. 602, 
136 N.C. 610. 

5 C.J. p 779 note 50. 

27 . Walden v. State, 232 S.W. 523, 
89 Tex.Cr. 464. 

28 . Barrett v. TJ. S., 62 App.D.O. 25, 
64 P.(2d) 148. 

29. N.Y.—^People v. Monarch, 185 N. 
T.S. 5, 193 App.Div. 707. 

N.D.—State v. Rosencranz, 168 N.W. 
650, 40 N.D. 93. 

Tex—Savage v. State, 272 S.W. 193, 
100 TexCr. 361. 

5 C.J. p 779 note 53. 

Condition of nearby field 
In a prosecution for assault and 
battery with a dangerous weapon 
with intent to do bodily harm, evi¬ 
dence as to the condition of a wheat 
field near the highway on which the 
assault was committed, on the day 
following, was admissible, it ap¬ 
pearing that defendant and his ac¬ 
complices emerged from such field 
prior to the assault.—State v. Rosen¬ 
cranz, 168 N.W. 650, 40 N.D. 93. 

Xiater possession of pistol 
In a prosecution for aggrjivated 



§ 115 


AS8AVLT ANT) BATTERY 


6 C.J.S. 


cus^d.3® or which gives character to the assault, 
or tends to rebut the evidence of accused.^^ How¬ 
ever, impeachment evidence must be introduced as 
such and cannot be used as original evidence in mak¬ 
ing out the state’s case.33 The fact that accused 
admits the assault and pleads justification does not 
take away the right of the prosecution to offer evi¬ 
dence in proof of each material element of the 

charge.34 

On the other hand, accused may introduce any 
competent evidence as to his innocence of the 
charge,35 such as that the offense was committed by 
another,*35 but it would seem that such evidence 
must amount to more than a mere showing of pos¬ 


sibility,37 although evidence raising a probability may 
be sufficient.38 He, likewise, may introduce evidence 
tending to prove it improbable that he committed the 
offense alleged,33 or to rebut evidence tending to 
identify him as the assailant.'^® In the prosecution 
of a police officer for assaulting a prisoner while 
making an arrest, accused should be permitted to 
prove the circumstances leading to the arrest.*^! 

Evidence, in order to be admissible in a prosecu-^ 
tion for assault, either for or against accused, must, 
of course, be of some fact in issue or of a fact rele¬ 
vant to a fact in issue, and it must not be so remote 
as to be immaterial.^2 What occurred between third 
persons in his absence and without his knowledge 


assault committed by forcibly pre¬ 
venting* the husband of vrife being 
assaulted from going to her assist¬ 
ance by the use of a pistol, evidence 
that, when arrested two or three 
hours thereafter at the house where 
the offense was committed, accused 
had a pistol, was admissible.—Grib- 
ble V. State, 241 S.W. 158, 92 Tex. 
Cr. 34. 

30. State V. Dennison, 21 P.(2d) 63, 
94 Mont. 159—5 C.J. p 779 note 54. 

l^aylng foundation 
On a trial for the assault on a po¬ 
lice officer, committed in the execu¬ 
tion of a conspiracy to rescue an 
arrested prisoner, evidence of con¬ 
spiracy to rescue the officer was ad¬ 
missible, not to prove an offense not 
charged, but to lay the foundation 
for the admission of evidence and 
to connect those present with the 
commission of the crime, although 
conspiracy was not charged.—State 
V. Dennison, 21 P,(2d) 63, 94 Mont 
159. 

31. Ala.—^Dickey v. State, 72 So. 
608. 15 Ala.App. 135. 

Tex.—^Whatley v. State, 8 S.W.(2d) 
174, 110 Tex.Cr. 337—^Porter v. 

State. 190 S.W. 169, 180 Tex.Cr. 
240. 

5 C.J. p 770 note 55. 

Age of victim 

The court properly permitted the 
injured party to testify as to his 
age.—Sampson v. State, 100 So. 305, 
19 .Ala.App. 671. 

Circumstance showing conspiracy 
The theory of the prosecution be¬ 
ing that accused entered into a con¬ 
spiracy to assault the prosecuting 
officer and was deputized and given 
a warrant to arrest him in carrying 
out such conspiracy, the state could 
show what was said on issuance of 
the warrant.—Dickey v. State, 72 So. 
608, 15 Ala,App. 135, certiorari de¬ 
nied 73 So. 72. 197 Ala. 610. 

Ordinances defining offenses were 
held to be admissible, under the tes¬ 
timony, in a prosecution for assault¬ 
ing an officer attempting to arrest I 


defendant without a warrant.—State 
V. Swanson, 250 P. 216, 119 Or. 522. 

32. N.H.—State v. Nash. 145 A. 262, 

83 N.H. 536. 

Tex.—Sooter v. State, 4 S.W.(2d) 69, 
109 Tex.Cr. 224. 

Explaining prosecntor’s acts 
Where defendant in a prosecution 
for an aggravated assault showed 
that prosecuting witness tied defend- 
ant*s hands behind his back shortly 
after the assault and delivered him 
to the sheriff, the state may show, in 
response to this evidence, that these 
acts were pursuant to the sheriff’s 
orders and not animated by hatred.— 
Sooter V. State, 4 S.W.(2d) 69, 109 
Tex.Cr. 224. 

3a Hays v. State. 206 S.W, 941, 

84 Tex.Cr. 349. 

Contradictory statements 
Where the state's case, as made 
by the wife’s testimony, was that 
she was about to hit defendant hus¬ 
band, when he struck her, if she 
made statements contradictory of 
this, or showing more aggravation 
than she stated, still it would be 
impeachment and could not be used 
as original evidence by the state 
in making out its case.—Hays v. 
State, 206 S.W. 941, 84 Tex.Cr. 349. 

34. State v. Young, 96 P. 1067, 55 
Or. 227, 132 Am.R. 689, 18 L.R.A. 
(N.S.) 688. 

35. People v. Van Arsdale, 275 N.Y. 
S. 680, 242 App.Div. 545, motion 
granted 277 N.Y.S. 485, 243 App. 
Div. 502, appeal dismissed 195 N.E. 
173, 266 N.Y. 502—5 C.J. p 779 note 
57. 

36. People V. Van Arsdale, supra— 
5 C.J. p 779 note 58. 

37. State v. Beck, 35 N.W. 684, 73 
Iowa 616. 

38. Spraggins v. State, 85 So. 1000, 
139 Ala. 93. 

39. Duffy V. People, 64 N.E. 308, 197 
Ill. 357. 

40 . Rowland v. State, 14 Ind. 575. 
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Disproving participartion in prior oc- 
cnrrence 

Where evidence of a prior diffi¬ 
culty in the night had been offered 
by the state, it was erroneous to de¬ 
cline to receive defendant’s evidence- 
i as to footprints disproving his pres¬ 
ence on the prior occasion.—^Ellis v. 
State, 25 So. 1, 120 Ala. 333. 

41. Barrett v. U. S., 62 App.D.C. 25, 
64 F.(2d) 148. 

42. Ala.—Roper v. State, 147 So. 
201, 25 Ala.App. 397—Doody v. 
State, 115 So. 66, 22 Ala.App. 289 
—Powe V. State, 96 So. 370, 19 Ala. 
App. 215. 

Cal.—^People v. Curtiss, 300 P. 801^ 
116 CaLApp. 771. 

D.C.—Mostyn v. IT. S., 62 App.D.C. 
22, 64 F.(2d) 145—Sisson v. U. S.. 
54 App.D.C. 198, 295 F. 1010. 
Tex.—Gerth v. State, (Cr.) 20 S.W. 
(2d) 430—Webb v. State, (Cr.) 20 
S.W. (2d) 430—Scott v. State, 20* 
S.W. (2d) 426, 113 Tex.Cr. 265— 
Jackson v. State, 280 S.W. 202, lOJ 
Tex.Cr. 318, certiorari denied 46 
S.Ct. 474, 271 U.S. 661, 70 L.Ed. 
1138—Hensley v. State, 274 S.W. 
135, 101 Tex.Cr. 31—Crispi v. 

State, 237 S.W. 263, 90 Tex.Cr. 621 
—^Arbetter v. State, 186 S.W. 769,. 
79 Tex.Cr. 487. 

5 C.J. p 779 note 63. 

Inadmissible as extraneous to is> 
sues 

(1) In prosecutions for assault, 
which defendants testified they did 
not commit, testimony as to occur¬ 
rences between complaining witness¬ 
es and some truckmen the day be¬ 
fore the alleged offense was proper¬ 
ly excluded as immaterial, no ques¬ 
tion of self-defense or justification 
being involved.—State v. Staw, 116^ 
A. 425, 97 N.J.Law 349. 

(2) In a trial for an aggravated 
assault on a constable, it was not 
error to refuse to permit the county 
attorney to testify at accused’s in¬ 
stance that accused had been charg¬ 
ed with drunkenness, disturbing the 
peace, etc.—^Porter v. State, 190 S^ 
W. 159, 180 Tex.Cr. 240. 
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cannot be introduced against accused ;43 but, in the 
trial of defendants for an assault on an officer at¬ 
tempting to arrest them on information given him 
by a third person, it was held proper to permit the 
officer to state what the third person had told himM 
The evidence, whether direct or circumstantial, must 
be of such character as leads to certain conclusions,^^ 
and evidence which merely tends to prove collateral 
facts and has no natural tendency to establish the 
facts in controversy should be excluded.*^® Where 
the evidence sought to be introduced would not sus¬ 
tain the reason given for its admittance, it should be 
excluded. 


Matter in aggravation, which is the immediate 
consequence of the offense for which defendant is 
on trial, may be shown,^^ but not a distinct crime not 
necessarily connected with the offense charged in the 
indictment.'^9 So, too, the prosecution may give evi¬ 
dence of the severity and extent of an injury in order 
to enable the jury to graduate the punishment to be 
inflicted.^® 

Official character of party assaulted. In a prose¬ 
cution for an assault on an officer any competent 
evidence is admissible to show accused's knowledge 
of such fact, where he has denied knowledge of his 
official character.51 However, where there is noth- 


(3) In a prosecution for an assault 
on a police officer investigating an 
alleged communist disturbance, evi¬ 
dence that one hour after the first 
investigation police had raided an¬ 
other hall was irrelevant.—^People 
V. Stephens, (CaLApp.) 42 P.(2d) 
86 . 

(4) In a prosecution for assault 
and battery on one working during a 
strike, a question whether one of 
defendants advised the members of 
a union which was on strike to use 
no violence toward the men who 
were attempting to break the strike 
is properly excluded as immaterial. 
—Sisson V. U. S., 54 App.D.C. 189, 
295 F. 1010. 

(5) In a prosecution for aggravat¬ 
ed assault by a striker, evidence as 
to the merits of the strike and the 
attitude of the employer toward un¬ 
ions, as well as of the contract be¬ 
tween the employer and the local un¬ 
ion is immaterial.—Gerth v. State, 
(Tex.Cr.) 20 S.W.(2d) 430—Webb v. 
State, (Tex.Cr.) 20 S.W.(2d) 430— 
Scott V. State, 20 S.W.(2d) 426, 113 
Tex.Cr. 265. 

(6) Whether the state’s witness 
had moved the property from the 
house or whether defendant had in¬ 
stituted court proceedings to pre¬ 
vent it was foreign to any issue in¬ 
volved and wholly irrelevant and 
immaterial.—^Doody v. State, 115 So. 
66, 22 Ala.App. 289. 

(7) Exclusion on cross-examina¬ 
tion of prosecuting witness of in¬ 
quiry as to whether he had previ¬ 
ously received messages from anoth¬ 
er as a go-between for defendant’s 
wife was proper.—State v. Isaacson, 
159 A. 483, 114 Conn. 567. 

Belevancy not shown 

(1) Excluding evidence that the 
assaulted individual purchased a gun 
in anticipation of difficulty with de¬ 
fendant as irrelevant is not error, 
where there is nothing to connect 
the purchase of the gun with the 
assault—State v. Waller, 126 So. 
507, 169 La. 1002. 

(2) In a prosecution for assault by 
means and force likely to produce 

60.J.S.-62 


great bodily injury, admitting in ev¬ 
idence automobile tools not directly 
proved to belong to the stolen auto¬ 
mobile which was driven by defend¬ 
ant who assaulted the oflScer at¬ 
tempting to make an arrest is error. 
—People V. Daniels, 14 P.(2d) 866, 
126 Cal.App. 669. 

Cash settlement 

The court properly sustained the 
state’s objection to a question as to 
whether defendant had not accepted 
money in settlement of the affair 
and for the injury done him.—^Pet- 
tice V. State, (Ala.App.) 89 So. 99. 
Eliminated issue 

Excluding testimony oftered by 
defendant as to previous relations 
with prosecuting witness is not er¬ 
ror, where the charge of assault 
with intent to commit rape was elim¬ 
inated from the case.—People v. 
Egan, 266 P. 581, 91 CaLApp. 44. 
Finding of extra judicial tribunal 

In a prosecution for assault in a 
labor dispute, cross-examination of 
defendant as to whether his local 
union had not been expelled from 
the national organization because of 
violence is legal error, since the find¬ 
ing of an extra judicial tribunal is 
not evidence of guilt.—^People v. 
Malkin, 164 N.E. 900, 250 N.Y. 185, 
afiirming in part and reversing in 
part 228 N.T.S. 869, 223 App.Div. 
852. 

Number of children 

In a prosecution for assault and 
battery, testimony as to the num¬ 
ber of children of the wife of the 
assaulted party was irrelevant.— 
Roper V. State, 147 So. 201, 25 Ala. 
App. 397. 

Cumulative aud remote 

An inquiry of a police captain as 
to whether prosecuting witness told 
the captain of the alleged illicit re¬ 
lationship with defendant’s wife is 
properly excluded as merely cumu¬ 
lative evidence on a point already 
proved and too remote.—State v. 
Isaacson, 159 A. 483, 114 Conn. 567. 

Impeachment on immaterial matter 

(1) Impeaching evidence must be 
material. In a prosecution for as- 
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sault and battery committed by de¬ 
fendant in taking a pistol from a 
policeman during the policeman’s 
fight with a fugitive, testimony as 
to whether defendant gave the pistol 
to such policeman on command of 
another policeman, or gave it direct¬ 
ly to such other policeman, is inad¬ 
missible as immaterial.—State v. 
Steidel, 194 P. 854. 98 Or. 681. 

(2) Where defendant was charged 
with felonious assault, whether com¬ 
plaining witness was at defendant’s 
house after the trouble and what 
then occurred was immaterial, al¬ 
though on cross-examination com¬ 
plaining -witness had testified as to 
such matter.—State v. Hannebrink, 
44 S.W.(2d) 142, 329 Mo. 254. 

43. People V. Curtiss, 300 P. 801, 116 
CaLApp.(Supp.) 771—5 C.J. p ?80 
note 64. 

44. Porter v. State, 190 S.W- 
180 Tex.Cr. 240. 

45. Spradley v. State, 31 So. 534, 80 
Miss. 82. 

46. N.Y.—^People v. Thau, 154 N.Y. 
S. 470, 168 App.Div. 842, 33 N.Y.Cr. 
417, reversed 113 N.E. 556, 219 N. 
Y. 39. 

Or.—State v. Swanson, 250 P. 216, 
119 Or. 522. 

47. State V. Isaacson, 159 A. 483, 
114 Conn. 507. 

Prosecuting witness’ letters to> 
wife of one of defendants are not 
admissible to establish that the sole 
purpose of defendants’ quest for wit¬ 
ness was to ask him to discontinue 
the alleged illicit relationship with 
his wife, since the establishment of 
this continuing relationship would 
not sustain the reason given for its 
admittance.—State v. Isaacson, 159 
A. 483. 114 Conn. 567. 

48. Baker v. State, 4 Ark. 56. 

4)9. Baker v. State* supra. 

50. Kinnard v. State, 33 S.W. 234, 
35 Tex.Cr. 276, 60 Am.S.R. 47. 

51. Ligon V. State, 128 S.W. 620, 69 
Tex.Cr. 274—5 C.J. p 788 note 95. 

Victim acting as policeman 
Evidence that a special police offi¬ 
cer was acting as, and reputed to be. 
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ing to show that the prosecuting witness was acting 
as a peace officer at the time of the assault, it is 
error to admit evidence that he was then such an 

officer.^2 

Expert evideiice. Testimony by a school teacher 
as to the quantum of punishment on an obstreperous 
pupil, which would be necessary and reasonable 
under the circumstances of the case, is not proper 
as expert evidence.^3 

§ 115. -Intent and Malice 

a. In general 

b. Intoxication 

c. Other offenses or difficulties 

d. Threats 

e. Nature, character, and extent of inju¬ 

ries 

f. Disproof of criminal intent 

a. In General 

Evidence is admissible to show the Intent of accused; 
also to show ill will or malice between the parties. 

The general rule is that it is competent to give 
evidence of such words and conduct on the part 
of accused as have a tendency to prove the intent 
with which the assault charged was committed.54 
So, where an assault was committed in resisting an 
arrest without a warrant, the circumstances of the 
act for which the arrest was being made is admis- 
sible.®^ The intent may be established circumstan¬ 
tially and by legitimate inference from the evi- 
dence.56 


Evidence of accused's purpose to assault the per¬ 
son for whom he mistook the person actually as¬ 
saulted is competent to establish the charge of in¬ 
tent to assault the person assaulted.57 

The opinion of the prosecuting witness as to the 
intent of the accused in making the assault is in- 
admissible,58 although it has been held that he may 
testify as to the effect produced on him by remarks 
made by accused. 

III will or malice. Evidence has been held admis¬ 
sible to show ill will^o or malice®^ between accused 
and the person alleged to have been assaulted. The 
prosecuting witness may testify that he was act¬ 
ing as an officer in order to show his good faith and 
disprove malice in attempting to make an arrest.®^ 

b. Intoxication 

Accused may prove that he was so Intoxicated as not 
to be capable of having the necessary criminal Intent. 

While voluntary intoxication does not justify an 
assault, yet, where a specific criminal intent is an 
essential element of the offense charged, accused may 
be permitted to show that at the time the crime 
was committed he was intoxicated to such an extent 
as to render him incapable of forming such intent 
but where the crime charged does not involve a 
specific intent evidence of intoxication is imma¬ 
terial.®^ 

c. Other Offenses or Difficulties 

Evidence of the fact, but not of the merits, of former 
related difficulties or offenses Is admissible; evidence 
of subsequent difficulties is generally Inadmissible. 


a peace officer is admissible in a 
prosecution for aggravated assault 
on such officer.—^Whatley v. State, 
8 S.W.(2d) 174, 110 Tex.Cr. 337. 

52. Ky.—^Angel v. Commonwealth, 
18 S.W. 849, 14 Ky.L. 10. 

Mo.—State V. Clayton, 13 S.W. 819, 
100 Mo. 516, 18 Am,S.R 565. 

5 C.J. p 788 note 96. 

53. Howerton v. State, (Tex.Cr.) 43 
S.W. 1018. 

54. Conn.—State v, Costa, 110 A. 
875. 95 Conn. 140. 

La.—State v, Childers, 115 So. 802, 
165 La. 622. 

Tex.—St. John v. State, (Cr.) 178 S. 
W. 360. 

5 C.J. p 785 note 40. 

Kote to girl 

In a prosecution for aggravated 
assault on a girl nine years old, a 
note written by defendant and giv¬ 
en the child should be considered in 
determining if defendant's acts 
amounted to an indecent fondling of 
the child’s person.—St John v. 
State, (Tex.Cr.) 178 S.W. 360. 

Why accused desisted 
Where defendant angrily pointed 


a gun at another, conceding that it 
was loaded, there existed every ele¬ 
ment of assault with a deadly weap¬ 
on, and whether defendant’s desist¬ 
ing was caused by the screams of a 
woman or some obstruction interven¬ 
ing between him and his Intended 
victim, or because he believed the 
distance too great, or was seized 
with remorse, is material only to 
throw light on his original intent.— 
People V. Dodini, 196 P. 510, 51 Cal. 
App. 179. 

55. People v. Wilson, 49 P. 1054, 117 
Cal. 688. 

56. Iowa.—State v. Schumann, 175 
N.W, 75, 187 Iowa 1212. 

Neb.—Garofola v. State, 238 N.W. 

755, 121 Neb. 850. 

To inflict bodily injury 
In a prosecution for assault with 
intent to inflict a great bodily in¬ 
jury, intent may be established cir¬ 
cumstantially, and by legitimate in¬ 
ferences from the evidence.—State 
V. Schumann, 175 N.W. 75, 187 Iowa 
1212. 

57. Conn.—State v. Costa, 110 A. 
875, 95 Conn. 140. 
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La.—State v. Childers, 115 So. 802, 
165 La. 622. 

58. State V. Garvey, 11 Minn. 154. 
56. People v. Moore, 3 N.Y.S. 159, 
50 Hun 356. 

60. State V. Konon, 274 P. 1060, 84 
Mont. 265—5 C.J. p 785 note 38. 

01. Thompson v. Commonwealth, 13 
Ky.L. 399. 

ea. State v. Best, 113 S.E. 919, 91 
W.Va. 659. 

On good faith 

In a prosecution for malicious 
shooting, the municipal police ordi¬ 
nance of the city of which accused 
was a police officer relating to loiter¬ 
ing, and to which he referred his 
authority in making an arrest, was 
competent evidence, at least on the 
question of his good faith in making 
the arrest and defending himself 
against the intermeddler.—State v. 
Best, 113 S.B. 919, 91 W.Va. 559. 

63. State v. Bennett, 105 N.W. 324 
128 Iowa 713, 5 Ann.Cas. 997—5 C. 
J. p 787 note 71. 

64. People V. Marseiler, 11 P. 503, 
70 Cal. 98. 
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As a general rule, evidence of the fact of former 
difficulties and of ill feeling between accused and 
the victim of the assault is admissible as bearing on 
the question of intent,or to negative mistake, good 
faith, or accident.®® Likewise, for the purpose of 
showing motive, malice, or intent, it is permissible to 
show other offenses,®*^ in case such offenses or trans¬ 
actions are not entirely distinct.®® However, evi¬ 
dence as to the merits®® or details'^® of a former 
difficulty, encounter, or offense is generally held to be 
inadmissible. Nevertheless, it has been held that 
the circumstances of a quarrel between accused and 
the prosecuting witness on the day before the as¬ 
sault are admissible on the question of accused's in- 
ten t.*^^ 

Subsequent difficulties. Evidence of accused's diffi¬ 
culties with the prosecuting witness subsequent to the 
assault is generally inadmissible as irrelevant,'^^ al¬ 
though such evidence has been held to be admis¬ 
sible to show whether accused intended to injure wit¬ 
ness at the time of the assault.'^® 

65. Ala.—^Roper v. State, 147 So. 

201, 25 Ala.App. 397—Cameron v. 

State, 136 So. 418, 24 Ala.App. 43S. 

Cal.—People v. Peccole, 268 P. 473, 

92 Cal.App. 470—People v. Singh, 

260 P. 327, 86 Cal.App. 100. 

Idaho.—State v. Muguerza, 268 P. 1, 

46 Idaho 456. 

Iowa.—State v. Schumann, 175 N.W. 

75, 187 Iowa 1212. 

Mich.—People v. Reycraft, 120 N.W. 

993, 156 Mich. 451. 

S.D.—State v. Kenstler, 184 N.W. 

259, 44 S.D. 446. 

Tex.—Spillman v. State, 292 S.W. 

891, 106 Tex.Cr. 455—Mayes v. 

State, 222 S.W. 571, 87 Tex.Cr. 512. 

5 C.J. p 786 note 53. 

Tronhle day before 
As hearing on malice. It may he 
shown that, as a result of the trou¬ 
ble, the day before the assault, be¬ 
tween the person assaulted and ^de¬ 
fendant charged with the assault, de¬ 
fendant had been discharged from 
his employment.—^Mayes v. State, 

222 S.W. 571, 87 Tex.Cr. 512. 

66. State V. Patza, 3 La.Ann. 612. 

67. Pa.— Commonwealth v. Rider, 29 
Pa.Super. 621. 

Tex.—Martin v. State, 63 S.W. 849, 

41 Tex.Cr. 242—Rogers v. State, 

50 S.W. 338, 40 Tex.Cr. 355. 

66. Young V. State, 266 S.W. 925, 96 
Tex.Cr. 197—6 C.J, p 786 note 52. 

Bistinnt offenses 

In a prosecution for simple as¬ 
sault on a person he was attempting 
to arrest, evidence that defendant, an 
officer, had previously been convicted 
for the misdemeanor offenses of ag¬ 
gravated assault and simple assault 


d. Threats 

Evidence of previous threats by accused against the 
victim which bear on the issues being tried are generally 
admissible, If not too remote. 

Previous specific threats of accused to injure 
prosecutor are admissible,*^^ since they are relevant 
to illustrate the mental attitude of accused at the 
time of the assault.*^® In order to be admissible, 
however, the threat must have been against the per¬ 
son assaulted,*^® at such times and under such circum¬ 
stances as to have a bearing on the issue being 
tried.77 However, it has been held that evidence 
that accused went to the home of prosecuting wit¬ 
ness, in his absence, and uttered threats is inadmis- 
sible.7® 

Evidence of remote threats is inadmissible.^® 
However, since remoteness is a relative matter, evi¬ 
dence of threats made several months, or even years, 
before the assault has been admitted,®® and the in¬ 
ability of a witness testifying as to prior threats to 
fix definitely the month in which they were uttered 
does not affect the admissibility of the testimony, but 

75. state v. Muguerza, 268 P. 1, 46 
Idaho 456. 

76. People v. Magee, 213 P. 613, 60 
CaLApp. 459—5 C.J. p 785 note 45. 

77. People v. Magee, supra—5 C.J. p 
785 note 46. 

ISfo difficulty at time of demonstra- 

tiOZL 

Where the prosecuting witness 
testified that just after he was 
struck he saw on defendant’s hand 
an instrument called "knuckles,” the 
admission of testimony by another 
that more than a year before he had 
seen accused in possession of "brass 
knuckles” and that accused then 
stated "he had got one man with 
them, and would get others,” was er¬ 
ror, since at the time referred to it 
did not appear that there was any 
difficulty between the two.—People 
V. Magee, 213 P. 513, 60 Cal.App. 
459. 

78. State V. Rourick, 233 N.W. 509, 
211 Iowa 447. 

V. Thompson, 103 N.W. 
377, 127 Iowa 440—5 C.J. p 785 
note 47. 

80. Four mouths 

Threats by defendant some four 
months previous to the assault were 
admissible.—State v. Muguerza, 268 
P. 1, 46 Idaho 456. 

Two years 

Letter to the person assaulted, 
written two years before the as¬ 
sault, has been held admissible to 
show previous ill feeling,—^People v. 
Reycraft, 120 N.W. 993, 156 Mich. 
451. 


was improperly admitted for any 
purpose, particularly when not lim¬ 
ited to purposes of impeachment, the 
prior offenses not involving moral 
turpitude.—^Toung v. State, 256 S.W. 
925. 96 Tex.Cr. 197. 

69. Ala.—Bohlman v. State, 83 So. 
44, 135 Ala. 45. 

Cal.—People v. Webster, 26 P. 1080, 
89 Cal. 572. 

5 C.J. p 785 note 48. 

70. Cameron v. State, 136 So. 418, 
24 Ala.App, 438—Wall v. State, 77 
So. 977, 16 Ala,App. 365—5 C.J. p 
786 note 55. 

Previous chastisemeut 
Evidence of whippings of a child 
by the parent or step-parent, charg¬ 
ed with assaulting the child, at pre¬ 
vious times and other places, but not 
details thereof, is admissible to 
prove animus.—Cameron v. State, 
136 So. 418, 24 Ala.App. 438. 

71. People V. Peccole, 268 P. 473, 
92 Cal.App. 470. 

72. Cameron v. State, 136 So. 418, 
24 Ala.App. 438. 

73. Nobles v. State, 200 S.W. 1090, 
83 Tex.Cr. 46. 

74. Cal.—People v. Hinshaw, 227 P. 
156, 194 Cal. 1— People v. Peccole, 
268 P. 473, 92 Cal.App. 470 —People 
V. Singh, 260 P. 327, 86 Cal.App. 
100 . 

Idaho.—State v. Muguerza, 268 P. 1, 
46 Idaho 456, 

Mich.—People v. Reycraft, 120 N.W. 
993, 156 Mich. 451. 

Minn.— State v. Barnett, 258 N.W. 
508. 

5 C.J. P 785 note 44. 
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merely goes to its weight.^l 

Threats of unidentified third persons against the 
prosecuting witness are not admissible, unless they 
are placed in a position where they could have made 
the assault.82 However, the fact that the victim of 
an assault had received a threatening letter some 
weeks before the assault is properly shown, where 
the evidence discloses that the letter was referred to 
by the assailants at the time of the assault^S 

The question of the admissibility of evidence of 
threats by the prosecuting witness or by third per¬ 
sons as provocation is considered infra § 122. 

Reconciliation. It has been said that prior threats 
by accused cannot be admitted if, after they are 
made and before the assault, the parties become 
friends.s^ 

e. Nature, Character, and Extent of Injuries 

Evidence of the nature, character, and extent of the 
injury is admissible on the question of intent. 

Evidence may be introduced to show the nature, 
character, and extent of the injuries sustained, as 
indicative of the intent with which they were in- 
flicted.S5 For this purpose, testimony of the party 
assaulted is admissible,as is testimony of a physi¬ 
cian in corroboration thereof,^7 or the testimony 
of anyone who had an opportunity to observe the» 
injuries and the prosecuting witness may^^ and 
must, when requested by accused,exhibit the in¬ 
jured part to the jury in any event, where to do 
so would involve no indecent exposure of the per¬ 


son, and it appears necessary to the ends of jus¬ 
tice. It is improper, however, to show what injuries 
might have resulted.^! 

f. Disproof of Criminal Intent 

Ordinarily accused may Introduce evidence to show 
the absence of criminal Intent and to explain his actual 
intent. 

The accused is entitled to introduce any competent 
relevant evidence in order to show the absence of a 
criminal intent,^2 and in many jurisdictions he is per¬ 
mitted to state directly what his motive or inten¬ 
tion was,^^ especially where the element of self- 
defense is invoked although in some jurisdictions 
it is held that accused is not entitled to state an un¬ 
communicated purpose or intention,^^ the proper 
proof of such being in the inference to be drawn 
from circumstances in evidence.^® 

§ 117, - Surrounding Circumstances, 

Acts, and Conduct 

a. In general 

b. Antecedent matters 

c. Subsequent matters 

a. In General 

Both sides may Introduce relevant evidence as to the 
circumstances surrounding the commission of the as¬ 
sault. 

The causes and circumstances surrounding the al¬ 
leged assault may be shown either by accused,^7 or 
by the prosecution.98 The age of the female inde- 


51. People V. Singh, 260 P. 327, 86 
CahApp. 100. 

52. Click V. State, (Tex.Cr.) 155 S. 
W. 270—^Russell v. State, (Tex. 
Cr.) 155 S.W. 270—Thornton v. 
State, (Tex.Cr.) 155 S.W. 270— 
Caples V. State, (Tex.Cr.) 155 S. 
W. 267. 

B3. Jackson v. State, 280 S.W. 202, 
108 Tex.Cr. 318, certiorari denied 
46 S.Ct 474, 271 U.S. 661, 70 L.Ed. 
1138. 

54. State V. Atkins, 59 A. 826, 77 Vt. 
215. 

55. State v. Compton, 205 N.W. 31, 
48 S.D. 430—5 C.J. p 786 note 56. 

S0. State V. Compton, supra—5 C.J. 
p 786 note 57. 

S7. State v. Compton, supra—5 C.J. 
p 786 note 58. 

88. State V. Compton, supra—5 C.J. 
p 786 note 59. 

88. Parrish v. State, 25 S.W. 420, 
32 Tex.Cr. 583. 

$0. King V. State, 14 So. 878, 100 
Ala. 85. 

81. State V. Redfield, 35 N.W. 673, 
78 Iowa 643, 


92. Mich.—^People v. Doud, 193 N. 
W. 884, 223 Mich. 120, 32 A.L..R. 
1535. 

Tex,—Irlbeck v. State, 40 S.W. (2d) 
124, 118 Tex.Cr. 5—Dunn v. State, 
274 S.W. 603, 101 Tex.Cr. 106. 

5 C.J. p 786 note 65. 

Intent to disarm 

In a prosecution for aggravated 
assault, excluding testimony that de¬ 
fendant and his companion did not 
intend to injure prosecutrix is error 
under evidence that prosecutrix seiz¬ 
ed a shotgun, whereupon they mere¬ 
ly sought to disarm her.—^Irlbeck v. 
State. 40 S.W.(2d) 124, 118 Tex.Cr. 5. 

To negative premeditation 

In a prosecution for an aggravat¬ 
ed assault, following an assault on 
one who killed accused’s brother, 
testimony that it was the brother 
who suggested the hunting trip on 
which he was killed is properly ad¬ 
mitted, where it was contended by 
defendant that the shooting of his 
brother was premeditated.—^Dunn v. 
State, 274 N.W. 603, 101 Tex.Cr. 106. 

93. People v. Doud, 193 N.W. 884, 
223 Mich. 120, 32 A.L.R. 1535—5 
C.J. p 786 note 66, 
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A secret intent not to inflict an 
injury, wholly incompatible with a 
declared purpose to do injury, ac¬ 
companied by acts manifesting a 
corporal hurt to one immediately 
menaced thereby, may, nevertheless, 
be told to the jury by accused.—^Peo¬ 
ple V. Doud, 193 N.W. 884, 223 Mich. 
120, 32 A.L.R. 1535. 

94. Ryan v. Territory, 100 P. 770, 
12 Ariz. 208. 

95. Brooke v. State, 46 So, 491, 155 
Ala. 78—^Holmes v. State, 34 So. 
180, 136 Ala. 80. 

96. Holmes v. State, supra. 

97. State V. Best, 113 S.E. 919, 91 
W.Va. 559—5 C.J. p 780 note 66. 

98. Me.—State v. Shea, 164 A. 739, 
132 Me. 16. 

Mo.—State V. Townsend, 289 S.W. 
570. 

Tex.—^Roberts v. State, 269 S.W. 103, 
99 Tex.Cr. 492. 

W.Va.—State v. McDonie, 109 S.E. 

710, 89 W.Va. 185. 

5 C.J. p 780 note 67. 

Gambling and liquor 

Facts as to gambling and pcsses- 
sion of liquor leading up to, and in- 
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cently assaulted is admissible in evidence for the 
purpose of throwing light on the transaction.99 

Acts, declarations, or conduct. Evidence of acts 
and declarations of the persons present and partici¬ 
pating in the trouble is admissible, whether it be of 
acts or declarations of accused,^ if not merely self- 
serving,^ or of the person assaulted,^ or even of 
persons standing by,^ and apparently cooperating 
with accused,5 or which tend to show a conspiracy 
either with^ or against*^ accused. 

Testimony by the prosecuting witness that, when 
accused was assaulting him, he called on accused's 
companion for help and the latter did nothing is ad- 
missible.S However, evidence as to the statements 
or conduct of bystanders, not engaged in the combat, 
which were not authorized by accused should be ex¬ 


cluded.9 Moreover, declarations of third persons 
made in accused's absence, and prejudicial to him, 
are inadmissible.^® 

Testimony as to the smelling of intoxicating liquor 
on accused's breath at the time of the assault is ad- 
missible.il 

General state of feeling. Evidence that there was 
a high state of feeling in the community wherein the 
assault occurred is admissible, where it tends to es¬ 
tablish the existence of the alleged occasion of the 
assault. 12 

Violation of municipal ordinance. Where reck¬ 
lessness or gross carelessness was at the foundation 
of the charge against accused of an assault with 
a dangerous weapon, the fact that the act was done 
in violation of a city ordinance was held to be prop- 


separably connected with, felonious 
assault, are admissible, as a part of 
the relevant facts necessary to an 
understanding of the matter at is¬ 
sue.—State v. Townsend, (Mo.) 289 
S.W. 570. 

BemoviiLg handcuffs 

In a prosecution for an aggravated 
assault on a sheriff who attempted 
to arrest accused, where the state 
contended that the sheriff handcuffed 
accused in difficulty, the admission 
of evidence that the handcuffs were 
sawed off from one of accused’s 
wrists some miles away from the 
•scene of the assault and an hour or 
two after the assault is not error, 
since it appears to support the 
state’s contention that accused was 
handcuffed.—Mazurek v. State, (Tex. 
Cr.) 75 S.W.(2d) 92. 

Truck in neighborhood 

Proof showing that one of the ac¬ 
cused owned a truck, which was 
seen in the neighborhood of the as¬ 
sault on the day thereof, is seem¬ 
ingly admissible, in view of the fact 
that a truck was at the scene of the 
assault and was used to convey the 
victim away after he was beaten.— 
Jackson v. State, 2S0 S.W. 202, 103 
Tex.Cr. 318, certiorari denied 46 S. 
Ct. 474, 271 U.S. 661, 70 L.Ed. 1138. 

Toices and cries 

Where the basis of a prosecution 
is successive assaults on a child of 
tender years, evidence that, within 
a few days prior to the last assault, 
witnesses heard coming from defend¬ 
ant’s house outcries indicating the 
child was being severely punished, 
and heard what they took to be de¬ 
fendant’s voice in connection there¬ 
with, is admissible, and the fact 
that some of them may not have dis¬ 
tinguished defendant's voice does 
not render their evidence inadmissi¬ 
ble, where others did,—State v, Mc- 
Donie, 109 S.E. 710, 89 W.Va. 185. 

99. Stripling v. State, 80 S.W. 376, 


47 Tex.Cr. 117—5 C.J. p 780 note 
69. 

1. Iowa.—State v. Grimm, 221 N.W. 

804, 206 Iowa 1178. 

Ky.—Harris v. Commonwealth, 243 
S.W. 932, 195 Ky. 693. 

W.Va.—State v. Best, 113 S.E. 919, 
91 W.Va. 559. 

5 C.J. p 780 note 75. 

a. Fla.—Fields v. State, 35 So. 185, 
46 Fla. 84. 

La.—State v, Baudoin, 40 So. 239, 
115 La. 837. 

Tex.—Grammar v. State, 61 S.W. 402, 
42 Tex.Cr. 618—^Kinnard v. State, 
33 S.W. 234, 35 Tex.Cr. 276, 60 Am. 
S.R. 47. 

3. Cal.—People v. Hunter, 235 P. 
67, 71 Cal.App. 315. 

Tex,—Benneft v. State, 202 S.W. 730, 
83 Tex.Cr. 268. 

W.Va,—State v. Best, 113 S.E. 919, 
91 W.Va. 559. 

6 C.J. p 781 note 80. 

Victim’s escape 

(1) In a prosecution for an assault 
with a deadly weapon, evidence that 
wife jumped out of the window to 
escape accused is competent.—People 
V. Hunter, 235 P. 67, 71 Cal.App. 315. 

(2) Statements of the assaulted 
person, made while he was seeking 
to escape injury, are admissible.— 
Bejarano v. State, 6 Tex.App. 265. 

4. State V. McDonie, 109 S.E. 710, 
89 W.Va. 185—5 C.J. p 782 note 84. 

Person apparently hiding 
In a prosecution of a stepfather 
for a felonious assault on a stepson, 
testimony of an officer that he found 
the child in bed, and his mother in 
a back room in the dark, and, throw¬ 
ing a light on her, asked her what 
she was doing there, is not errone¬ 
ously admitted.—State v. McDonie, 
109 S.E. 710, 89 W.Va. 186. 

Ouns taken from defendant’s com¬ 
panions 

In a prosecution for a malicious 
shooting without wounding, the 
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prosecution’s evidence showing that 
several guns were taken from men 
in the crowd in which defendant had 
been present is not objectionable to 
accused, since it indicates the pa¬ 
cific purpose of some members of the 
crowd.—Burnett v. Commonwealth, 
67 S.W.(2d) 683, 252 Ky. 521. 

5. Ross v State, 62 Ala. 224— 
Blount V. State, 49 Ala. 381. 

9. N.C.—State V. Rawles, 65 N.C 
334. 

Tex.—Rape v. State, 31 S.W. 652, 34 
Tex.Cr. 615. 

7. Tompkins v. State, 17 Ga. 356. 

8. Roberts v. State, 269 S.W. 103, 
99 Tex.Cr. 492. 

9. State V. Swanson, 250 P. 216, llS 
Or. 522. 

Encouragement by bystanders 
It is error to admit evidence that, 
during the combat between accused 
and an officer attempting to arresi 
him, some bystanders, in no way en¬ 
gaged in the contest, encouraged ac¬ 
cused to beat the officer, where there 
is nothing to indicate that accused 
authorized the statements to be 
made.—State v. Swanson, 250 P. 216, 
119 Or. 5'22. 

10. Hart V. Commonwealth, 60 S. 
W. 298, 22 Ky.L. 1183. 

11. Spillman v. State, 292 S.W. 891, 
106 Tex.Cr. 455. 

12. State V. Belisle, 111 A. 316, 79 
N.H. 444. 

Feeling over strike in progress 
In a prosecution of two defend¬ 
ants, one of them a striker, for as¬ 
sault on a police officer who drew 
his revolver at an altercation be¬ 
tween them, evidence that defendant 
was a man who the officer might ex¬ 
pect would use force, that there 
was feeling in the town over the 
strike in progress, etc., was held ad¬ 
missible for the state to prove the 
alleged occasion of the assault.— 
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er evidence for the jury on the question of negli¬ 
gence.^* 

h. Antecedent Matters 

Remote or Irrelevant antecedent circumstances are 
inadmissible. 

Unrelated or remote antecedent acts or conduct 
on the part of the person assaulted are inadmis¬ 
sible in evidence.!^ Thus, it is proper to exclude evi¬ 
dence that the prosecuting witness was drunk some 
months prior to the offense, there being no connec¬ 
tion between that circumstance and the commission of 
the offense.i5 It has also been held that, where no 
question of self-defense is involved, independent af¬ 
firmative evidence by the defense as to the acts and 
conduct of the person assaulted, prior to the commis¬ 
sion of the assault, is inadmissible.^® The admis¬ 
sibility of previous difficulties or offenses (see supra 
§ 116 c) and threats (see supra § 116 d) on the is¬ 
sue of intent, and of antecedent acts or declarations 
of accused on the issue of motive (see infra § 121) 
is considered elsewhere in this Title. 

c. Subsequent Matters 
. (1) In general 

(2) Complaint on condition of prosecutrix 
(1) In General 

Subsequent acts or declarations of the parties In¬ 
volved which tend to explain the transaction are ad¬ 
missible, It not too remote. The subsequent conviction 
OP acquittal of a person arrested is inadmissible In a 
prosecution of the officer for an assault In making the 
arrest. 

The subsequent conduct of accused tending to ex¬ 
plain the transaction is admissible.17 However, it 
is error to admit testimony as to what accused said 
after the alleged assault, without permitting him to 
give the entire conversation as explanatory, 

It has been held, in the prosecution of accused 
for an assault with a slug shot, that evidence dis¬ 


closing that accused, when called on to surrender 
the slug shot after the assault, advanced in a menac¬ 
ing manner, with a knife in his hand, is inadmis- 

sible.i9 

In a prosecution against an officer for assault 
and battery while making an arrest, evidence to 
show that the person arrested was convicted^® or ac- 
quitted^i of the offense charged is irrelevant; but 
where the charge is of assault on a police officer, 
committed while accused was under arrest for drunk¬ 
enness, the record of a conviction and sentence of 
defendant for drunkenness at the time of his arrest 
is conclusive evidence of that fact.22 

Subsequent intoxication. Admitting evidence to 
show that accused was drunk subsequent to the as¬ 
sault, but on the same day, is error where there is 
no evidence that he was in such condition at the time 
of the assault.23 Evidence that prosecuting witness 
w’-as drunk a short time after he was shot is admissible 
on the issue of intoxication on a prosecution of a 
peace officer for shooting him, where the defense 
was that the shooting occurred when accused was 
attempting to arrest prosecuting witness for intox- 
ication,24 but^ evidence that he was drunk several 
hours later is inadmissible as being too remote.^® 

Third persons. The conduct of third persons sub¬ 
sequent to the offense may be shown where it tends 
to throw light on the offense,^® but not otherwise.27 
Thus, evidence for accused of an attempt by prose¬ 
cutrix' mother to obtain ‘'hush money” from him 
after the offense is not admissible where the mother 
was not a witness.^® 

(2) Complaint on Condition of Prosecutrix 

Evidence of the fact of a subsequent complaint by* 
the assaulted female is admissible In some Jurisdictions. 

In some jurisdictions evidence that the victim of 
an indecent assault made a voluntary complaint of 
accused's conduct within a reasonable time is ad-^ 


state V. Belisle, 111 A. 316, 79 N.H. 
444. 

13. Comnion'wealth v. Hawkins, 32 
N.E. 862, 157 Mass. 551. 

14. Hall V. State, 275 S.W. 1047. 101 
Tex.Cr. 896—6 C.J. P 781 note 81. 

Conversation between prosecutor and 
stranger 

Where, in a prosecution for as¬ 
sault with intent to inflict great bod¬ 
ily injury, it appeared that accused 
asked the prosecuting witness “if 
he meant to call him to his face 
what he had called him to the 
priest,” and, on receiving an afllrma- 
tive reply, knocked the witness down 
and beat him, it was held that the 
prior conversation between the wit¬ 


ness and the priest was inadmissible, 
either under the rule allowing the 
admission of all of a conversation 
where a part has been introduced, or 
as bearing on accused's intent.— 
State V. Leuhrsman, 99 N.W. 140, 123 
Iowa 476. 

15. Hall V. State, 276 S.W. 1047, 101 
Tex,Cr. 396. 

16- People V. Durham, 136 N.W. 431, 
170 Mich. 698. 

17. State V. AlfOrd, 31 Conn. 40— 
6 C.J. p 781 note 77, 

18. Hart v. Commonwealth, 60 S.W. 
298, 22 Ky.D. 1183. 

19. State V. Fowler, 2 N.W. 983, 52 
Iowa 103. 


20. State V. Gregory, 30 Mo.App. 
582—5 C.J. p 780 note 71. 

21. Patterson v. State, 8 So. 756, 91 
Ala. 58. 

212 . Commonwealth v. Feldman, 131. 
Mass. 588. 

23. Allison v. State, (Tex.Cr.) 60 S.. 
W.(2d) 779. 

24. Rawlings v. Commonwealth, 230 
S.W. 529, 191 Ky. 401. 

25. Rawlings v. Commonwealth, su¬ 
pra. 

216. State V. Alford, 31 Conn. 40. 

27. McAlister v. State, 49 Ga. 306. 

23. People V. Boetcher, 132 N.E. . 
236, 298 111. 580. 
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missible,29 although evidence of the details of the 
complaint has been refused.30 

In other jurisdictions, proof of complaint by the 
■female, unless a part of the res gesta, is not admis¬ 
sible as original evidence for the state.^! 

118. - Character and Physical Condition 

of Parties 

a. Character and reputation 

b. Physical condition 

a. Character and Reputation 

(1) Of accused 

(2) Of victim 

(3) Mode of proof 

(1) Of Accused 

Evidence of accused’s good character !s admissible, 
but evidence assailing his character is inadmissible where 
he has not put it in issue. 

Evidence as to the good character of accused prior 
to the assault is admissible,^^ only in a case 
where doubt otherwise exists, but where offered for 
the purpose of creating a doubt,33 or to aid the jury 
in fixing the measure of punishment,34 although it 
has been held that, where the offense is proved by 
direct and positive testimony, evidence as to the 


good character of accused is not admissible.S5 

The reputation of accused as a peaceable and 
law-abiding citizen in the community in which he 
resides may be shown.36 

Right to assail character. When accused puts his 
character in issue, it may be attacked by the prosecu- 
tion.S7 However, where accused has not placed it 
in issue, the prosecution should not be permitted to 
introduce evidence assailing his character, reputation, 
or disposition.^^ Moreover, the omission of accused 
to prove a good reputation cannot be referred to by 
the prosecuting counsel in his argument to the jury.33 

However, it has been held, in a prosecution for 
an assault on an officer after he had drawn his re¬ 
volver on accused, that it is proper to show that 
accused was a man who the officer might expect 
would use force, to prove the reasonableness of the 
officer’s initial act, even though the evidence was* in¬ 
admissible to show that accused assaulted the of¬ 
ficer.'^® 

(2) Of Victim 

Generally, evidence of the character of the person 
assaulted is Incompetent except In support of self-defense 
or on the issue of the chastity of the victim of an in¬ 
decent assault. 


23. Conn.—State v. Orlando, 163 A. 
256, 115 Conn. 672. 

Mich,—^People v. Place, 197 N.W. 
512, 226 Mich. 212—People v. 

White, 160 N.W. 452, 194 Mich. 172. 

Corroboration 

In a prosecution for taking im¬ 
proper liberties with the person of a 
girl eleven years of age, the fact 
that she complained of defendant’s 
conduct was admissible on the the¬ 
ory that it tended to corroborate her 
testimony.—People v. White, 160 N. 
W. 452, 194 Mich. 172. 

■Wheai, where, and to whom 

Where one, the subject of an in- 
• decent assault, makes a voluntary 
complaint thereof within a reason¬ 
able time, it is competent in a pros¬ 
ecution therefor to show when, 
'Where, and to whom the complaint 
'was made.—People v. Place, 197 N. 
W. 513, 226 Mich. 212. 

~ InvolTuiitary complaint inadmissible 
In a prosecution for an indecent 
.assault on a female under the age 
of fourteen, permitting a police offi¬ 
cer, over objection, to relate what 
the prosecutrix told him, not as vol¬ 
untary complaint, but in answer to 
questions at an inquisition by the 
police department, not only as to the 
offense charged, but similar ones 
committed by defendant, is reversi¬ 
ble error.—^People v. Place, 197 N.W. 
. 513, 226 Mich. 212. 


30. People v. Place, supra—People 

V. White, 160 N.W. 452, 194 Mich. 
172. 

31. Nelson v. State, (Tex.Cr.) 79 S. 

W. (2d) 1096. 

Evidence by third person 
In a prosecution for aggravated 
assault, testimony of a third person 
that he followed and overtook the 
assaulted female four blocks from 
the scene of, and within fifteen or 
twenty minutes after, the alleged as¬ 
sault, and that she stated that ac¬ 
cused had placed his hands on her in 
an indecent manner, is inadmissible, 
since such declaration was a narra¬ 
tion of past occurrences.—Nelson v. 
State, (Tex.Cr.) 79 S.W.(2d) 1096. 

Evidence of details of complaint 
In a prosecution for an aggravated 
assault on a child six years old, the 
court erred in permitting the state 
to prove that when the child told 
her aunt and mother of the occur¬ 
rence she gave them details which 
were narrated from the witness 
stand by the aunt, such testimony 
not being a part of the res gestse.— 
Skewis V. State, 257 S.W. 896, 96 Tex. 
Cr. 396. 

32. Johnson v. State, (Tex.Cr.) 70 
S.W.(2d) 173—5 C.J. p 782 note 
93. 

33. People V. Jassino, 59 N.W. 230, 
100 Mich. 536. 

, However, it has been held proper 
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to refuse requested instructions that, 
“if the defendant has established a 
good reputation as being a peaceable 
and quiet citizen, then it is the duty 
of the jury to consider the same and 
give him the benefit of any reason¬ 
able doubt which may be created by 
such proof;’’ and that “every man on 
trial for crime is permitted to intro¬ 
duce evidence of his general good 
character, and this evidence may 
alone be sufficient to generate a rea¬ 
sonable doubt of his guilt. The jury 
ought to consider this evidence in 
arriving at their verdict.”—Bohlman 
V. State, 33 So. 44, 135 Ala. 45, 49. 

34. Hance v. State, 8 Fla. 56. 

35. Ind.—^Rains v. State, 52 N.E. 
450, 152 Ind. 69—Voglit v. State. 
43 N.E. 1049, 145 Ind. 12—Walker 

V. State, 36 N.E. 356, 136 Ind. 663. 
Ky.—^Drake v. Commonwealth, 10 B. 

Mon. 225. 

Tex.—^Matthews v. State, 32 Tex. 117. 

6 C.J. p 782 note 96. 

se, Johnson v. State, (Tex.Cr.) 70 S. 

W, (2d) 173—5 C.J. p 782 note 41, 

37. Ala.—^Balkum v. State, 22 So. 
532, 116 Ala. 117, 67 Am.S.R. 19, 

Tex.—Burns v. State, 5 S.W. 140, 23 
Tex.App. 641. 

38. State V. Belisle, 111 A. 316, 79 
N.H. 444—5 C.J. P 782 note 99. 

35, State V. Shipley, 74 S.W. 612, 
174 Mo. 612. 

40. State V. Belisle, 111 A. 316, 79 
N.H. 444. 
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The general rule is that evidence of the reputation 
f the person assailed is incompetent,^! except in 
upport of a plea of self-defense, in which case it 
as been held proper to give evidence of the gen¬ 
ial reputation of the prosecuting witness as a quar- 
elsome, violent, and pugnacious person, ^2 especially 
f his reputation was known to accused.**2 

The good reputation of the person assailed may be 
•roved in rebuttal where it has been attacked by 

.ccused,^^ but not otherwise.^5 

Indecent assault. On a prosecution for an inde- 
;ent assault, the character of the person assaulted 
or chastity may ordinarily be shown.** 6 However, it 
s proper to exclude evidence by a physician that he 
reated the prosecutrix for a venereal disease some 
ime prior to the assault.^'^ It is permissible to show 


the woman’s good reputation for virtue and chas- 
tity.**s 

(3) Mode of Proof 

Character evidence must be confined to general repu¬ 
tation, and evidence of specific acts is inadmissible. 

Evidence offered for the purpose of showing the 
character of accused or of the person assailed must, 
in order to be admissible, be confined to the gen¬ 
eral reputation of the person whose character is to be 
affected in the community where he resides and 
the inquiry must be limited to the particular trait 
in issue.50 Evidence of specific acts is inadmissible.^! 
Attempts by indirection or innuendo to attack the 
character of the prosecuting witness, where it can¬ 
not be done by direct means, are, of course, improp- 

er.52 


fcl. .state V. Clay, 276 P. 436. 84 
Mont. 474—5 C.J. p 782 note 2. 
[nadmissible for particular purpose 
Even if admissible the exclusion 
)f evidence, in a prosecution for ag¬ 
gravated assault, that the person as¬ 
saulted was a common thief is not 
jrror, in view of the court’s qualifi- 
sation, stating that all that was at- 
:empted to be shown by accused's 
witness was that, while such person 
w-orked for witness, some lumber 
vas stolen.—^Hahn v. State, 218 S. 
W. 1058, 87 Tex.Cr. 22. 

42. Mont.—State v. Clay, 276 P. 436, 
84 Mont. 474. 

N.J.—State V. Dart, 165 A. 289, 11 N. 
J.Misc. 192. 

Tex.—Reid v. State, 189 S.W. 483, 80 
Tex.Cr. 288. 

5 C.J. p 783 note 3. 

necessity of self-defense to be 
shown 

In a prosecution for aggravated 
assault, rejection of evidence to 
prove the reputation of the prosecut¬ 
ing witness to be that of a danger¬ 
ous woman was not erroneous, in the 
absence of a showing of some dem¬ 
onstration or attack on accused by 
the prosecuting witness, necessitat¬ 
ing self-defense.—^Mays v. State, 245 
S.W. 245, 92 Tex.Cr. 621. 

When drinldng* 

Where self-defense was an issue, 
proof that the injured party had the 
reputation of being a violent and 
dangerous man when drinking was 
admissible.—^Reid v. State* 189 S.W. 
483, 80 Tex.Cr. 288. 

43. State V. Dart, 165 A. 289, 11 N. 
J.Misc. 192—5 C.J. p 783 note 4. 

Basis of admission 
Evidence that the complaining 
witness was a dangerous character 
is admissible if accused committing 
assault knew such to be a fact or 
knew of such reputation at the time 
of the alleged assault, in order for 
the jury to determine whether a rea¬ 


sonable person would believe he was 
in imminent danger sufficient to jus¬ 
tify shooting the witness.—^People v. 
Casserio, (Cal.App.) 60 P.(2d) 505. 

Where victim was unknown to ac¬ 
cused at the time of the commission 
of the offense, evidence tending to 
show that he was a quarrelsome man 
is inadmissible.—^Henderson v. State, 
12 Tex. 525. 

44. Neb.—Stevens v. State, 122 N. 
W. 58, 84 Neb. 759, 19 Ann.Cas. 
121 . 

N.D.—State v. Magill, 122 N.W. 330, 
19 N.D. 131, 22 L.R.A.(N.S.) 666. 
Tex.—Rhea v. State, 38 S.W. 1012, 37 
Tex.Cr. 138. 

5 C.J. p 783 note 5. 

45. Minn.—State v. O'Connor, 191 
N.W. 50, 154 Minn. 45. 

Tex.—^Knight v. State, 220 S.W. 333, 
87 Tex.Cr. 134. 

5 C.J. p 783 note 6. 

46. . Kerr v. State, 204 S.W. 107, 83 
Tex.Cr. 474—5 C.J. p 783 note 7. 

47. Hall V, State, 275 S.W. 1047, 101 
Tex.Cr. 396. 

48. Wilson v. State, (Tex.Cr.) 67 
S.W. 106. 

49. Knight v. State, 220 S.W. 333, 87 
Tex.Cr. 134—5 C.J. p 783 note 9. 

In a prosecution for assault with 

a deadly weapon, refusing to permit 
accused to show knowledge of the 
dangerous character of the com¬ 
plaining witness by specific acts 
known to accused and limiting him 
to proving such facts concerning the 
complaining witness as accused 
knew prior to the assault was held 
not error.—People v. Casserio, (Cal. 
App.) 60 P.(2d) 505. 

Proof of a teacher’s good charac¬ 
ter in a prosecution against him for 
whipping a pupil must be confined to 
his general character.—State v. 
Thornton, 48 S.E. 602, 136 N.C. 610. 

50. Morgan v. State, 6 So. 761, 88 
Ala. 223—5 C.J. p 783 note 10. 
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Staying at home when unemployed 

Where accused was charged with 
having violated the person of a ten- 
year-old girl by feeling of her per¬ 
son, the fact that when he was out 
of employment he stayed at home 
most of the time was immaterial and 
properly excluded.—Thomas v. State, 
96 So. 182, 19 Ala.App. 187, certio¬ 
rari denied Ex parte Thomas, 96 So. 
184, 209 Ala. 289. 

51. La.—State v. Gardner, 102 So. 
89, 157 La. 116. 

Md.—^Winner v. State, 125 A. 397, 
144 Md. 682. 

Mo.—State v. Mahan, 267 S.W. 866. 
Tex.—Reid v. State, 189 S.W. 483, 80- 
Tex.Cr. 288. 

5 C.J. p 783 note IX, 

Isolated violence 

In a prosecution for assault, evi-^ 
dence of isolated acts of violence by 
the injured party was inadmissible,, 
where there was no evidence that 
accused was aware of such acts 
prior to assault.—Reid v. State, 189- 
S.W. 483, 80 Tex.Cr. 288. 

Bvidence in civil case 
In a prosecution for assault, de¬ 
tails of evidence in a civil case 
prosecuted by accused's helper 
against the prosecuting witness and 
his son were inadmissible, it being 
immaterial whether such parties un¬ 
lawfully assaulted accused’s helper, 
and the purpose of such testimony 
being to show their had reputation 
for peace and quiet by proof of a, 
specific act rather than by general 
reputation.—State v. Gardner, 102' 
So. 89, 157 La. 116. 

52. People V. Bmme, 7 P.(2d) 183,. 
120 Cal.App. 9. 

Visit with woman 

In a prosecution of a wife for as¬ 
sault with a deadly weapon on her- 
divorced husband, testimony show¬ 
ing that the former husband before 
the assault was visiting his stenog¬ 
rapher is properly excluded.—People. 
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The individual opinion of the witness is in** 
admissible on the question of general reputation.53 

b. Physical Condition 

The physical condition of the parties may be shown 
where material. 

The physical condition of accused may be shown 
if it is material to any of the issues.^^ 

The condition and appearance of the prosecutrix 
after the alleged indecent assault may be shown in 
evidence.-^^ 

§ 119. - Weapons Used 

The weapon used and evidence identifying and de- 
^scribing it is admissible. 

The weapon with which it is alleged the assault 
was committed is admissible in evidence,56 where 
it has been properly identified.57 So evidence to 
identify the weapon used is admissible,58 as is evi¬ 
dence of the appearance of the weapon as bearing on 
the nature of the assault59 

Evidence of accused’s ownership of a particular 
kind of weapon is admissible where the testimony 
has shown that the wounds were inflicted with an 
instrument of that kind.60 


§ 120. — Ownership of Premises or Prop¬ 
erty 

Evidence as to the ownership of premises or prop¬ 
erty is admissible where such ownership bears on the 
issues. 

Evidence as to the ownership of the premises 
where an assault occurred is admissible where the 
fact of ownership bears on the relative rights of 
accuser and accused,®^ unless, of course, the fact 
has been conceded.®^ Where it is claimed that the 
force was used in the defense of property, either 
realms or personal,®^ evidence as to ownership is ad¬ 
missible. Evidence as to possession or ownership is 
not admissible if such fact would not in any event 
be a justification for the assault.55 Thus, where 
there is no pretense that a trespass on land was at¬ 
tempted or resisted, it is proper to exclude tes¬ 
timony as to title to the lands of the prosecutor and 
the lands of accused.®® 

§ 121. - Motive 

Evidence as to accused’s motive ?s admissible, as is 
evidence to rebut proof of motive. 

Although, where the evidence is positive as to ac¬ 
cused’s guilt of the assault charged to justify his 
conviction therefor, it is not necessary to prove a 
motive,®7 nevertheless, evidence, otherwise proper, 
is always admissible to prove accused's motive,®® 


V. Emme, 7 P.(2cl) 1S3, 120 Cal.App. 

53. Mo.—State v. King, 78 Mo. 555. 
N.D,—State V. Magill, 122 N.W. 330, 

19 N.D. 131, 22 L.R.A.(N.S.) 666. 

Opinions based on personal obser. 
vation are inadmissible, the rule go¬ 
ing no further than allowing testi¬ 
mony as to accused’s general repu¬ 
tation and character.—Sawyer v. 
People, 1 N.Y.Cr. 249—-5 C.J. p 783 
note 12. 

54. Ala.—Brooke v. State, 46 So. 
491, 155 Ala. 78. 

Mich.—People v. Harris, 107 N.W. 

715, 144 Mich. 12. 

5 C.J. p 784 note 17. 

55. Price v. State, 34 S.W. 622, 35 
Tex.Cr. 501. 

53. Cal.—People v. Rader, 141 P. 

958, 24 Cal.App. 477. 

Tex.—McBrayer v. State, (Cr.) 34 S. 
W. 114. 

Wash.—State v. Romano, 83 P. 1, 41 
Wash. 241. 

5 C.J. p 784 note 19. 

57. People V. Rader, 141 P. 958, 24 
CaLApp. 477. 

58. Cal.—People v. Rader, supra. 

Pa.—Com. V. Warner, 13 Pa.Super. 

461. 

Tex.—^Thompson v. State, 33 S.W. 

871, 35 Tex.Cr. 352. 

5 C.J. p 784 note 21. 


59. Ala.—Wright v. State, 55 So. 
931, 1 Ala.App. 124. 

Tex.—Law v. State, 29 S.W. 160, 34 
Tex.Cr. 79. 

60. State v. Nelson, 233 P. 12, 133 
Wash. 30. 

31. Zoucks V. State, 92 S.E. 228, 19 
Ga.App. 744—5 C.J. p 784 note 23. 
Evidence of the prosecuting wit¬ 
ness’ title to land is admissible on 
the issue of his good faith in erect¬ 
ing a fense thereon where such act 
occasioned the combat.—Zoucks v. 
State. 92 S.E. 228, 19 Ga.App. 744. 

32. State v. Brittingham, (Del.) 80 
A, 242. 

63. State v. Weeks, 12 N.C. 136. 

64. Filkins v. People, 69 N.T. 101, 
25 Am.R. 143, reversing Sheld. 504. 

No defense of property 

In a prosecution for shooting at a 
person who had removed furniture 
from accused’s house under an order 
from accused’s wife, evidence as to 
the ownership of furniture belonging 
to accused, which had been removed 
from the house, and the value there¬ 
of is inadmissible, where the evi¬ 
dence showed that the shooting 
was willful and not for protection 
of property.—State v. Edwards, 
(Wash.) 50 P.(2d) 902. 

65. State v. Edwards, supra—5 C.J. 
p 784 note 28. 
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66. Pa.—Com. v, Warner, 13 Pa. 
Super. 461. 

Tex.—Holliday v. State, 32 S.W. 538, 
35 Tex.Cr. 133. 

67. N.J.—State v. Flemming, 154 A. 
721, 108 N.J.Law 16. 

Wash.—State v. Harry John, 173 P. 
943, 103 Wash. 189. 

68. Ala.—McMillan v. State, 90 So. 

56, 18 Ala.App. 118—Dickey v. 

State, 72 So. 608, 15 Ala..\pp. 135, 
certiorari denied 73 So. 72, 197 Ala. 
610—Murray v. State, 69 So. 354, 
13 Ala.App. 175. 

Ind.—Bush v. State, 128 N.E. 443, 
189 Ind. 467. 

Minn.—State v. Barnett, 258 N.W. 
508. 

Mo.—State v. Walker, 227 S.W. 831, 
207 Mo.App. 623. 

Mont.—State v. Konon, 274 P. 1060, 
84 Mont. 255. 

Tex.—Mayes v. State, 222 S.W. 671, 
87 Tex.Cr. 512. 

5 C.J. p 784 note 29. 

Adverse decisdon by victim 
Evidence that the assaulted party 
was a justice of the peace who had 
shortly before the difficulty decided 
a civil case adversely to accused 
is admissible to show motive.—^Mc¬ 
Millan V. State, 90 So. 56, 18 Ala. 
App. 118. 

Fending snlt 

Evidence that the prosecuting wit¬ 
ness had lived in accused's house 
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since any evidence which tends to show a motive 
tends also to show guilt on the part of accused.®^ 
As bearing on one's motive, it is proper to show 
his acts on and before the occasion,his declara¬ 
tions,*^^ his failure to act as a person generally would 
act under like conditions,^2 or prior ill feeling be¬ 
tween him and the prosecuting witnessJ^ 

Proof of other circumstances is admissible to re¬ 
but the inference drawn from such evidence.*^^ Evi¬ 
dence of what was said to a person starting to make 
an arrest may be material on his good faith. *^5 How¬ 
ever, it has been held that the friendliness of the 
parties before and after the difficulty is not ad¬ 
missible as tending to show that a shooting was not 
unlawful.*^® 

On the question of motive the past relations of the 
parties to the assault cannot be gone into with the 
purpose of showing which was in the right.*^*^ Fur¬ 
thermore, in a prosecution for an assault on a clergy¬ 


man, evidence sought to be brought out by accused 
as to different disputes in the congregation is prop¬ 
erly excluded. *^2 

g 122. -Provocation and Justification. 

a. In general 

b. Mitigation 

a. In General 

Evidence to prove accused's defense and to Justify 
his actions is admissible, as Is evidence to rebut such 
matters. 

Accused is entitled to introduce evidence to prove 
his defense and to show his reasons and justification 
for his acts;'^^ however, any evidence offered in 
justification of the assault must be relevant to the 
justification relied on.^o Of course, when accused 
sets up provocation or justification for the assault, 
the prosecution may introduce any relevant, compe¬ 
tent evidence to disprove the defense.^! 


and had been at work for him, and * 
that accused sued him for posses¬ 
sion, and that the suit was pending 
at the time of the alleged assault, 
was admissible as tending to show 
motive on the part of accused.— 
State V. Walker, 227 S.W. 831, 207 
Mo.App. 623. 

es. Gallatin v. Fannin, 107 S.W, 
479, 128 Mo.App. 324. 

70. N.C.—State v. Griffis, 25 N.C. 
504. 

Tex.—Roberts v. State, 269 S.W. 103, 
99 Tex.Cr. 492. 

5 C.J. p 784 note 31. 

Refusal or inability to pay debt 
In a prosecution for aggravated 
assault, evidence that accused had 
money to pay a debt to the prosecut¬ 
ing witness, but refused to do so and 
attacked the latter when called on 
therefor, or the fact that he had no 
money and was unable to pay in the 
same situation, would be admissi¬ 
ble.—^Roberts v. State, 269 S.W. 103, 
99 Tex.Cr. 492. 

71- Hart v. Com., 60 S.W. 298, 22 
Ky.L. 1183. 

72. Hart v. Com., supra. 

73. Cal,—^People v. Khan, 268 P. 
710, 92 Cal.App. 334. 

Mont.—State v. Konon, 274 P. 1060, 
84 Mont. 255. 

Admitting pleadings, In a civil 
action, charging defendant with 
alienation of affections of complain¬ 
ant’s wife, to show the ill feeling 
engendered thereby, was not error 
in a prosecution for assault.—^Peo¬ 
ple V. Khan, 268 P. 701, 92 CaLApp. 
334. 

Discharge 

Evidence that the complaining 
witness had discharged accused, who 
assaulted him with a weapon, is ad¬ 
missible to show motive.—^Murray 


V. State, 69 So. 354, 13 Ala.App. 175. 

74. Cal.—People v. Un Dong, 39 P. 
12, 106 Cal. 83. 

Ky.—Hart v. Com., 60 S.W. 298, 22 
Ky.L. 1183. 

Tex.—Skelton v. State, (Cr.) 61 S.W. 
943—^Morrison v. State, 40 S.W. 
591, 37 Tex.Cr. 601. 

Va.—Jackson v. Com., 30 S.B. 452, 96 
Va. 107. 

5 C.J. p 784 note 34. 

75. Hart v. Com., 60 S.W. 298, 22 
Ky.L. 1183. 

7& Hadley v. State, 58 Ga. 309. 

77. People v. Galloway, 286 P. 476, 
104 Cal.App. 422. 

78. State v. Belu, (R.I.) 141 A. 917. 

79. Fla.—Osborne v. State, 100 So. 
365, 87 Fla. 418. 

Ga.—Brannon v. State, 115 S.B. 281, 
29 Ga.App. 311. 

Mont.—State v. Wilson, 203 P. 351, 
62 Mont 92. 

Denial of opportunity as error 
Denial to accused of a fair oppor¬ 
tunity to present his defenses that 
he sought the prosecuting witness 
for the purpose of arresting him and 
turning him over to the sheriff on a 
charge of having stolen a colt from 
accused, and that he used no more 
force than was necessary to subdue 
and place him under arrest and for 
his own self-defense. Is reversible 
error.—State v. Wilson, 203 P. 351, 
62 Mont. 92. 

Reasonable ground for arrest 
Exclusion of evidence that the po¬ 
lice officer charged with assault had 
reasonable ground to believe that 
the prosecuting witness, when ar¬ 
rested by accused without a warrant, 
had committed a felony is reversible 
error.—Osborne v. State, 100 So. 366, 
87 Fla. 418. 


Sales contract 

In a prosecution against a condi¬ 
tional seller’s employee for assault 
while attempting to retake an auto¬ 
mobile, exclusion of the conditional' 
sales contract, permitting the seller 
or his agent to enter the purchaser’s 
property and remove the article on 
default, was held improper.—People 
v. Halliday, 261 N.T.S. 342, 237 App. 
Div. 302. 

80. Cal.—People v. Emme, 7 P.(2d) 
183, 120 CaLApp. 9. 

Ind.—Wheeler v. State, 132 N.B. 259,. 
191 Ind. 127. 

Tex.—Hensley v. State, 274 S.W. 135, 
101 Tex.Cr. 31. 

5 C.J. p 787 note 73. 

Witness’ anger 

The prosecuting witness’ conversa¬ 
tion with others was inadmissible to 
show that the witness was angry 
before the difficulty with accused, 
where accused did not act on ap¬ 
pearances, but struck only after the 
prosecuting witness had struck him. 
—State V. Powell, (Mo.App.) 65 S.W. 
(2d) 334. 

Evidence not Justifying assault 
In a prosecution for aggravated 
assault, testimony that the prosecu¬ 
trix’s husband was seen in the pos¬ 
session of money, half of which he^ 
stated belonged to accused, and that 
the prosecutrix took nearly all of it 
from him, was held inadmissible, as- 
not Justifying assault, when the 
prosecutrix refused to give the mon¬ 
ey to accused.—^Hensley v. State, 274 
S.W. 135, 101 Tex.Cr. 31. 

81. Adams V. State, 75 So. 641, 
Ala.App. 93—6 C.J. p 788 note 89. 

Effort to avoid difficulty 
It was the solicitor’s right on 
cross-examination to inquire whether 
accused, claiming self-defense on ther 
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If tlie evidence as to justification is too remote, 
or if matters sought to be shown in justification or 
mitigation occurred a sufficient length of time before 
the assault to constitute ^'cooling time/’83 they are not 
admissible. Likewise, facts learned by accused after 
the commission of the assault are not admissible as 
an excuse for his act.84 it is not error for the 
court to exclude defensive evidence which is merely 
cumulative and of trifling significance.35 

By statute in certain jurisdictions evidence of op¬ 
probrious or insulting language by the person as¬ 
saulted at or near the time of the assault, which was 
addressed or communicated to accused, is admissible 
in justification for the assault.36 

On issue of self-defense, in general, the relative 
size and physical strength of the parties may be 
shown.37 Accused may also show that the prose¬ 
cuting witness was intoxicated and to what ex¬ 
tent, where he sets up self-defense in justification 
for the assault.38 


It is proper to show who was the aggressor in the 
encounters^ or who fired the first shot.^o However, 
the record of the conviction of the prosecutor for 
assault and battery on the same day on accused is 
not admissible for the purpose of showing that the 
prosecutor assaulted accused first, and that accus¬ 
ed acted in self-defense.The prosecution may 
introduce evidence to rebut that offered by accus¬ 
ed, to prove that he was not the aggressor,^ 2 
was acting in good faith and without any criminal 
intent.33 

Apprehension of danger. Evidence of the situa¬ 
tion confronting accused at, or immediately before, 
the time of the assault is admissible where it has 
bearing on the reasonableness of his conduct in ap¬ 
prehending danger.34 Moreover, belligerent and 
dangerous conduct on the part of the prosecuting 
witness, observed by accused, is provable on the 
question of the reasonableness of the latter’s appre¬ 
hension of serious injury and as a possible excuse 
for the resistance adopted.^® 


occasion of the assault, made any ef¬ 
fort to avoid difficulty by leaving 
the place.—^Adams v. State, 75 So. 
641, 16 Ala.App. 93. 

S2. State V. Welch, 278 S.W. 755, 

311 1 : 0 , 474. 

Immoral relatiosis 

Evidence of intercourse had by the 
prosecuting witness with accused’s 
wife more than a month previous 
was properly excluded as too remote. 
—State V. Welch, 278 S.W, 755, 311 
Mo. 476. 

33. Ky.—Sexton v. Commonwealth, 

236 SW. 956, 193 Ky. 495. 

Mo.—State v. Jones, 217 S.W, 22. 

Abuse of children 

(1) Evidence that the prosecuting 
witness had assaulted and abused 
one of accused's children and pun¬ 
ished another while in charge of a 
school was inadmissible either in 
justification of the offense or in miti¬ 
gation of the punishment, where 
such matters occurred a sufficient 
time before the difficulty to permit 
of deliberation.—Sexton v. Common¬ 
wealth, 236 S.W. 956, 193 Ky. 495. 

(2) In a prosecution for felonious 
assault on a school principal by a 
parent whose child the principal had 
whipped, evidence of the whipping 
•of accused’s child several days be¬ 
fore the assault was inadmissible for 
the purpose of mitigating the pun¬ 
ishment, sufficient time having 
■elapsed for accused to have cooled 
off.—State v. Jones, (Mo.) 217 S.W. 
22 . 

34. People V. Curtiss, 300 P. 801, 116 
Cal.App.(Supp.) 771. 

Ou trial of a teacher for unjusti¬ 
fiable punishment of a pupil for 
^sicking another boy, evidence of the 


condition of the other boy the fol¬ 
lowing day was properly excluded.— 
People V, Curtiss, 300 P. 801, 116 Cal. 
App.(Supp.) 771. 

85. State v. Isaacson, 159 A. 483, 
114 Conn. 567. 

86. Brown V. State, 115 So. 65, 22 
Ala.App. 286—^Knox v. State, 92 
So. 206, 18 Ala.App. 358, certiorari 
denied 92 So. 920, 207 Ala. 712. 

Not shown to be commxinicated. 

Excluding a newspaper published, 
nearly four weeks before, alleged to 
contain insulting matter as justifica¬ 
tion for the assault was proper, no 
evidence being introduced to show 
that the facts published had come to 
accused’s knowledge at or near the 
time of the assault,—^Knox v. State, 
92 So. 206, 18 Ala.App. 358, certiorari 
denied 92 So. 920, 207 Ala. 712. 

87. State v. Grimm, 221 N.W. 804, 
206 Iowa 1178—5 C.J. p 787 note 
74. 

88. James v. Com., 16 Ky.L. 271. 

88, Burnett v. Commonwealth, 67 

S.W. (2d) 683, 252 Ky. 521. 

Reason for coming to place 
In a prosecution for malicious 
shooting without wounding, evidence 
relative to the purpose of deputy 
sheriffs in coming to a specified 
place is admissible to show why 
they were there and to determine 
who was the aggressor in the shoot¬ 
ing affray.—^Burnett v. Common¬ 
wealth, 67 S.W.<2d) 683, 252 Ky. 521. 
Xrncommunicated threat 
Proof that the prosecuting wit¬ 
ness, unknown to accused, shortly 
before the alleged assault threatened 
to kill every union man in the vil¬ 
lage was relevant to the issue as to 
who was responsible for the assault, 
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and admissible on the disputed ques¬ 
tion whether he approached accused, 
a union man, with hostile and dan¬ 
gerous gestures and intent when 
shot.—^Winner v. State, 125 A. 397, 
144 Md. 682. 

90. Burnett v. Commonwealth, 67 S. 
W.(2d) 683, 252 Ky. 521. 

91. Com. V. Lincoln, 110 Mass. 410. 

92. Adams v. State, 75 So. 641, 16 
Ala.App. 93—5 C.J. p 788 note 90. 

93. Ky.—Hart v. Com., 60 S.W. 298, 
22 Ky.L. 1183. 

Vt.—State V. Roby, 74 A. 638, 83 Vt. 
121 . 

94. Ky.—Burnett v. Commonwealth, 
67 S.W.(2d) 683, 252 Ky. 521. 

Tex.—^Brinkley v. State, 198 S.W. 
940, 82 Tex.Cr. 150. 

rear of prosecutor 
In a prosecution for assault with a 
prohibited weapon, it is error to ex¬ 
clude accused’s testimony that he 
feared the prosecutor, and asked 
protection from officers, which was 
refused.—Brinkley v. State, 198 S.W. 
940, 82 Tex.Cr. 150. 

Number of men congregated 
In a prosecution for malicious 
shooting without wounding, the 
commonwealth's evidence regarding 
the number of men congregated 
when officers drove up was held ad¬ 
missible on the question of the rea¬ 
sonableness of the officers’ conduct 
in apprehending danger from men 
running behind a coal car.—Burnett 
V. Commonwealth, 67 S.W.(2d) 683, 
252 Ky. 621. 

95, Winner v. State, 125 A. 397, 144 
Md. 682. 

Testimony as to accused’s kuowL 
edge of violent demonstrations of 
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Mutual combat The issue of mutual combat as 
a limitation on the right of self-defense arises out 
of an antecedent agreement to fight which must be 
proved by direct testimony or inferred from the 
circumstances. 9 6 

Previous difficulties and assaults. In order to de¬ 
termine who was the aggressor, evidence of previous 
difficulties between the parties may be considered.97 
Further, the fact that a previous assault has been 
made by the complaining witness on accused may be 
introduced as bearing on the question of self-defense, 
as tending to show accused’s apprehension of dan¬ 
ger and, where the state has introduced evidence 
of a previous difficulty between the prosecutor and 
accused, the latter may show that the prosecutor 
was the aggressor in the previous affair.^^ How¬ 
ever, evidence of a prior incident not shown by the 
evidence to be connected with the present assault 
and relating in no way to the issues involved is in- 
admissible.1 

Threats, Evidence of previous communicated 
threats is, according to the weight of authority, held 
competent on the question of self-defense^ to aid the 
jury in determining who was the aggressor and what 
accused’s intention was at that time.3 Where, how¬ 


ever, accused cannot invoke the doctrine of self-de¬ 
fense, he cannot introduce threats on the part of the 
person assaulted as substantive evidence,^ although, 
where such person testifies as a witness, it would 
seem that such threats are competent, as bearing on 
the question of his credibility and as showing the 
hostile nature of his mind toward accused.^ Even 
though self-defense is asserted, it has been held 
that evidence of previous threats and difficulties may 
be excluded where the court can determine that it 
will constitute no defense by reason of the circum¬ 
stances attending the transaction,® as where there 
has been no proof of any hostile demonstration or 
overt act of attack.'^ Further, evidence of threats 
is inadmissible, where they are remote from the 
transaction in issue.® Where the question of who 
was the aggressor is in issue, threats may be intro¬ 
duced, it has been held, although uncommunicated.^ 

Antecedent threats made by accused are admis¬ 
sible for the purpose of showing that he provoked the 
assault.^® Moreover, it has been held that a threat 
or violent demonstration by accused on the prose¬ 
cuting witness after the commission of the assault 
may be shown by the state on the issue of self-de- 
fense.i^ 


the prosecuting witness toward other 
persons just prior to the alleged 
shooting is admissible.—^Winner v. 
State, 125 A. 397, 144 Md. 682. 

96. Carson v. State, 230 S.W. 997, 

89 Tex.Cr. 342. 

97. State V. Kenstler, 184 N.W. 259, 

44 S.D. 446—5 C.J. p 787 note 77. 

XTot too remote 

In a prosecution for assault, de¬ 
fended on the ground of self-defense, 
evidence as to whether there had not 
been a good deal of bad blood exist¬ 
ing between the prosecuting witness 
and accused for at least two years 
arising from difficulties over the 
range which both were using, and 
as to whether the prosecuting wit¬ 
ness had not replevied the stock tak¬ 
en up by accused and got away with 
it, without paying damages, and as 
to whether he had caused accused’s 
arrest for riding and injuring a 
horse, was held proper as against 
the contention that the transactions 
were too remote to be relevant.— 
^tate V. Kenstler, 184 N.W. 259, 44 
S.D. 446. 

Previous difficulty with coactor 

The prosecuting witness’ testi¬ 
mony, in a trial for aggravated as¬ 
sault, that he warned accused’s 
brother, who was present and acting 
in concert with accused at the time 
of the assault, to quit going with the 
witness’ daughter is admissible.— 
:Platt V. State, 36 S.W. (2d) 617, 117 
Tex.Cr. 5. 


96- Mich.—People v. Tillman, 92 N. 

W. 499, 132 Mich. 23. 

N.Y.—People v. Franzone, 105 N.E. 
407, 211 N.T. 284, reversing 146 N. 
T.S. 1104, 161 App.Div. 948. 

99. Morrison v. State, 40 S.W. 591, 
37 Tex.Cr. 601. 

1. Ala.—^Dunn v. State, 124 So. 744, 
23 Ala.App, 321. 

Iowa.—State v. Dickson, 202 N.W. 
225, 200 Iowa 17. 

Not connected 

Testimony that the assaulted par¬ 
ty had attempted to borrow a pistol 
after prior difficulty with accused is 
Inadmissible where there is no evi¬ 
dence to connect such incident with 
the present difficulty and it relates 
in no way to the issues involved.— 
Dunn V. State, 124 So. 744, 23 Ala, 
App, 321. 

2. Mo.—State ▼. Pauconer, (App.) 
258 S.W. 29. 

S.D.—State v. Kestner, 184 N.W. 259, 
44 S.D. 446. 

Threat to shoot “somebody" 

On trial for shooting M, exclusion 
of evidence that M had threatened to 
shoot somebody before morning is 
error.—^Brannon v. State, 115 S.E. 
281, 29 Ga.App. 311. 

Xn North Carolina it has been held 
that previous threats are not com¬ 
petent as substantive evidence ex¬ 
cept in homicide cases.—State v. 
Kimbrell, 66 S.E. 208, 614, 151 N.C. 
702—State v, Skidmore, 87 N.C. 509. j 
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3. State V. Fauconer, (Mo.App.) 258’ 
S.W. 29. 

4. Ala.—Wall V. State, 77 So. 977, 
16 Ala.App. 365. 

Tex.—Mays v. State, 245 S.W. 245,. 

92 Tex.Cr. 621. 

5 C.J. p 787 note 81. 

5. Booker v. State, 4 Tex.App. 564^ 

Ill feeling of prosecuting witness 
In a prosecution for assault, de¬ 
fended on the ground of self-defense, 
evidence as to whether the prosecut¬ 
ing witness had not, about two days 
before the trouble, stated that he 
was going out to accused’s place to* 
see if he could not find certain hors¬ 
es, and that if he did not find them 
he was going to make accused find 
them, and was going there heeled, is 
proper.—State v. Kenstler, 184 N.W. 
259, 44 S.D. 446. 

Q. Holly V. State, 55 Miss. 424—5 C. 
J. p 788 note 84. 

7. Mays v. State, 245 S.W. 245, 92- 
Tex.Cr. 621—5 C.J. p 788 note 85. 

8. Mo.—State v. Jackson, 17 Mo. 
544, 59 Am.D. 281. 

Neb.—Stevens v. State, 122 N.W. 58, 
84 Neb. 769, 19 Ann,Cas. 121. 

9. State V. Bailey, 7 S.W. 425, 94 
Mo. 311. 

10. Ala.—^McDaniel v. State, 64 So. 
641, 10 Ala.App. 79. 

Tex.—Decker v. State, (Cr.) 124 S.W 
912. 

11. Nobles V. State, 200 S.W. 1090, 
83 Tex.Cr. 46. 
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Defense of property. Where accused on trial for 
assault with a deadly weapon required the state to 
prove that the prosecuting witness was not engaged 
in the commission of a felony against accused’s prop¬ 
erty, evidence by the state that the prosecuting wit¬ 
ness was simply playing a Hallowe’en prank when 
shot by accused is admissible, although it would not 
have been had the sole defense been that accused rea¬ 
sonably believed a felony was being committed.i2 

b. Mitigation 

The accused may introduce evidence in mitigation. 

Accused is entitled to introduce such evidence as 
he may possess in mitigation.is Thus he may show 
an immediate provocation for the assault,or may 
show that the assault and battery was committed in 
resisting an illegal arrest.^s Previous threats^® and 
insulting or opprobrious language at or near the time 
of the assault^*^ may be shown in mitigation or ex¬ 
tenuation. 

Civil action pending. Although the contrary has 
been held,is it seems to be the better rule that the 
pendency of a civil action for the same assault may 
be shown in mitigation of the fine.i^ 


§ 123. -Extent of Injury 

The physical condition of the person assaulted at the 
time or shortly after the assault may be proved to show 
the nature of the injuries received. 

For the purpose of showing the nature and char¬ 
acter of the injuries sustained it is competent to 
prove the physical condition of the person assailed 
at the time of, or shortly after, the commission of the 
assault with which accused stands charged,^^ and also 
the duration of the period of recovery .21 Such evi¬ 
dence may be given either by an attending physi¬ 
cian ,22 or by the person assaulted,23 or by any one 
having knowledge of the facts.24 

It is proper to admit a physician’s testimony as to- 
the assaulted person’s injuries showing that some 
other person than accused might have struck him at 
the time of the assault. 2 5 However, evidence as to- 
the victim’s injuries after the assault, which were not 
caused by accused, cannot be shown.23 

Where the victim was chained to a tree and whip¬ 
ped, evidence that a saw was used to remove the- 
chain from his neck is not improper.27 

Dangerous weapon. For the purpose of showing" 
that the weapon used was in fact a dangerous weap¬ 
on, evidence is admissible to show the nature, char- 


Subseginent threat 
In a prosecution for aggravated 
assault on a female, that accused 
went to the female’s house after the 
assault and said that he would bust 
her jaws was admissible as bearing 
on whether he had struck her in 
self-defense.—^Nobles v. State, 200 S. 
\V. 1090, S3 Tex.Cr. 46. 

12. Strong v. People, 250 P. 857, 80 
Colo. 284, 

13. Brown v. State, 115 So. 65, 22 
Ala.App. 286—Knox v. State, 92 
So. 206, 18 Ala.App. 358, certiorari 
denied 1)2 So. 920, 207 Ala. 712—5 
C.J. p 788 note 97. 

14. Ala.—Robbins v. State, 20 Ala. 
36. 

Tex.—Gaugler v. State, (Cr.) 22 S. 
W. 147. 

5 C.J. p 788 note 98. 

15. Commonwealth v. Remley, 77 S. 
W.(2d) 784, 257 Ky. 209. 

16. U. S. V. Bartle, (D.C.) 24 F.Cas. 
No. 14,531, 1 Cranch C.C. 236. 

17. Brow-n v. State, 115 So. 65, 22 
Ala.App. 286. 

18. State V. Ratledge, 58 A. 944, 5 
Pennew.(Del.) 91. 

19. Ala.—Caldwell v. State, 49 So. 
679, 160 Ala. 96—State v. Autery, 
1 Stew. 399. 

S.C.—State V. Frost, 3 S.C.L. 385. 

5 C.J. p 788 note 1. 

20. Ala.—^Bailey v. State, 135 So. 
407, 24 Ala.App. 354—Jackson v. 
State, 97 So. 260, 19 Ala.App. 339. 


Cal.—^People v. Lathrop, 192 P. 722, 
49 CaLApp. 63. 

Ca.—^Paschal v. State, 116 S.B. 899, 
30 Ga.App. 22. 

Mo.—State v. Henggeler, 278 S.W. 
743, 312 Mo. 15—State v. Allen, 246 
S.W. 946, 

Okl.—Bone v. State, 279 P. 363, 43 
OkLCr. 360. 

Tex.—Garza v. State, 277 S.W. 382, 
102 Tex.Cr. 241—^Bennett v. State, 
202 S.W. 730, 83 Tex.Cr. 268— 
Stockton V. State, 192 S.W. 236, 80 
Tex.Cr. 521. 

W.Va.—State v. McDonie, 109 S.E. 

710, 89 W.Va. 185. 

5 C.J. p 783 note 13. 

Confinement to bed 

Admission of evidence showing 
that the injured party was confined 
to bed on account of battery commit¬ 
ted on him is without error.—^Bailey 
V. State, 135 So. 407, 24 Ala.App. 354. 

21. Ala.—^Jackson v. State, 97 So. 

260, 19 Ala.App. 339. 

Cal.—People v. Lathrop, 192 P. 722, 
49 Cal.App. 63, 

Period of incapacity 
In a prosecution for assault In ac¬ 
cused’s attempt to arrest the prose¬ 
cuting witness trespassing on his 
land, testimony that the prosecuting 
witness was not able to work for a 
month and a half after being shot in 
the legs, etc., is admissible to show 
that a violent injury was done to his 
person.—People v. Lathrop, 192 P. 
722, 49 CaLApp. 6.3. 
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22 . Bennett v. State, 202 S.W. 730, 
83 Tex.Cr. 268—5 C.J. p 783 note 
14. 

23. State v. Allen, (Mo.) 246 S.W. 
946—5 C.J. p 784 note 15. 

24. Stockton v. State, 192 S.W. 236, 
80 Tex.Cr. 521—5 C.J. p 784 note 
16. 

Prosecutiug attorney 

In a prosecution where accused' 
was convicted of aggravated assault, 
where the prosecutrix asserted that 
accused bit her, the prosecuting at¬ 
torney may testify that several days 
after the assault when the prosecu¬ 
trix called on him there was a black 
mark on her arm.—Stockton v. 
State, 192 S.W. 236, 80 Tex.Cr. 521. 

25. Mazurek v. State, (Tex.Cr.) 75- 
S.W. (2d) 92—Bennett v. State, 202 
S.W. 730, 83 Tex.Cr. 268. 

Stabbing by accused and another 
In a prosecution for aggravated' 
assault, where the assaulted party 
was stabbed by accused and another, 
testimony as to the wounds the doc¬ 
tor found was admissible, although a 
wound under the arm seemed to have 
been inflicted by a person other than 
accused.—^Bennett v. State, 202 S.W. 
730, 83 Tex.Cr. 268. 

26. State v. Crutcher, 175 S.W. 299,. 
189 Mo.App. 302. 

27. Jackson v. State, 280 S.W. 202,. 
103 Tex.Cr. 318, certiorari denied. 
46 S.Ct. 474, 271 U.S. 661, 70 L.Ed,. 
1138. 
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acter, and extent of the injuries inflicted by it in the 
assault.2S 

§ 124. Weight and Sufficiency of Evidence 

Th6 general rules as to the weight and sufficiency of 
evidence In criminal causes apply to prosecutions for as¬ 
sault and battery. 

As a general rule, if the jury are not satisfied, on 
a comparison of all the evidence, that accused is 
guilty beyond a reasonable doubt, it is their duty to 


acquit; but if, from such consideration of all the 
evidence, they have no reasonable doubt as to his 
guilt, it is their duty to convict.29 A doubt, to work 
an acquittal, must be serious and substantial, not the 
mere possibility of a doubt; if the evidence convinces 
of guilt beyond a reasonable doubt, the jury are 
bound to convict.^® 

Each element of the crime must be proved be¬ 
yond a reasonable doubt to justify conviction.3i The 
evidence must be sufficient to show that force was 


as. Bone V. State, 279 P. S63, 43 
Okl.Cr. 360. 

29. State V. Clay, 276 P. 436, 84 
Mont. 474, 

Sufficient to sustain conviction 

(1) Generally. 

Qa.—^Altman v. State, 124 S.B. 809, 
32 Ga.App. 757—Spurlin v. State, 
110 S.E. 338, 28 Ga.App. 129—^Yar¬ 
brough V. State, 88 S.E. 710, 17 Ga. 
App. 828. 

I;Ie.—State v. Papazian, 130 A. 129, 
124 Me. 378. 

Mo.—State v. Teague, 176 S.W. 250, 
190 Mo.App. 280, transferred 172 S. 
W. 593, 263 Mo. 336. 

Neb.—Gerwick v. State, 151 N.W. 
982, 98 Neb. 69. 

Tex.—^Davis v. State, 180 S.W. 1084, 
78 Tex.Cr. 324—Dickie v. State, 
(Cr.) 179 S.W. 566. 

5 C.J. p 788 note 2 [b] (1). 

(2) For simple assault. 

Ark.—Sullivan v. State, 198 S.W. 518, 
131 Ark. 107. 

Cal.—^People v. Kocalis, (App.) 35 P. 
(2d) 584—^People v. Young, (App.) 
29 P.(2d) 440—People v. Khan, 268 
P. 701, 92 Cal.App. 534—People v. 
Foss. 259 P. 123, 85 Cal.App. 269. 
D.C.—^Landrum v, U. S., 62 App.D.C. 
18. 63 P.(2d) 990. 

Ill.—People V. Page, (App.) 8 N.E. 
(2d) 895. 

Minn.—State v. Bowers, 228 N.W. 
164, 178 Minn. 589. 

Miss.—Hill V. State, 126 So. 470, 156 
Miss. 666—Stroud v. State, 95 So, 
738, 131 Miss. 875. 

Mo.—State v. Silvey, 296 S.W. 128— 
State V. Henry, (App.) 256 S.W. 
523, certiorari quashed State ex 
rel. Henry v. Allen, (Mo.) 263 S. 
W. 190. 

N.C.—State v. Smith, 185 S.B. 460, 
210 N.C. 63. 

N.D.—State v. Klemmons, 180 N.W. 
25, 46 N.D. 177. 

S.D.—State v. Shevlin, 195 N.W. 508, 
46 S.D. 610. 

Wash.—State v. Smith, 230 P. 822, 
131 Wash. 596. 

—State v. Mowery, 176 S.E. 

851. 

(3) For assault and battery gen¬ 
erally. 

Ala.—Sanders v. State, 114 So. 130, 
22 Ala.App. 126, certiorari denied 
114 So. 130, 216 Ala. 563. 


Ark.—Wilson v. State. 258 S.W. 972, 

162 Ark. 494, 33 A.D.R. 1182. 

Ga.—^Hamilton v. State, (App.) 187 

S.E. 594— Williams v. State, (App.) 
183 S.B. 338— Watson v. State, 164 
S.E. 482, 45 Ga.App. 320— Chamb¬ 
ers V. State, 148 S.E. 290, 39 Ga. 
App. 662 —^Ashley v. State, 143 S. 
E. 793, 38 Ga.App. 238. 

Ind.—^Bonahoon v. State, 178 N.E. 
570, 203 Ind. 51, 79 A.L.R. 453— 
Luckado v. State, 166 N.E. 618, 89 
Ind.App. 578. 

Ky.—Allison v. Commonwealth, 244 
S.W. 422, 196 Ky. 140. 

N.J.—State V. Ruta, 169 A. 628, 112 
N.J.Law 271, reversing 166 A. 703, 
11 N.J.Misc. 455—State v. Cohen, 

163 A. 665, 110 N.J.Law 17, affirm¬ 
ing 157 A. 437, 108 N.J.Law 216— 
Scarinzi v. State, 144 A. 801, 105 
N.J.Law 398. 

Okl.—Gillaspie v. State, (Cr.) 52 P. 
(2d) 87—Tatman v. State, 288 P. 
995, 47 Okl.Cr, 415—^Buzzi v. State, 
273 P. 380, 41 Okl.Cr. 351—Haley 
V. State, 264 P. 635, 39 Okl.Cr. 186. 
Pa.—Commonwealth v. Kahn, 176 A. 
242, 116 Pa.Super. 28—Common¬ 
wealth V. Montpleisir, 100 Pa.Su¬ 
per. 91. 

R.I,—State V. Lincour, 180 A. 360. 

Va.—^Richardson v. Commonwealth, 
124 S.E. 302, 140 Va. 467. 

Wyo.—State v. Spiegel, 270 P. 1064, 
39 Wyo. 309, 64 A.L.R. 289. 

Xnsufficient to sustain conviction. 

Ala.—Hulen v. State, 147 So. 450, 25 
Ala.App. 401. 

Ark.—^Evans v. State, 44 S.W. (2d) 
1099, 184 Ark, 1193. 

Fla.—^Bozeman v. State, 143 So. 236, 
106 Fla. 270. 

Ga.—^Jackson v. State, 142 S.E. 694, 
38 Ga.App. 138—^Thomas v. State, 
137 S.B. 916, 36 Ga.App. 662—Wood 
V. State, 113 S.E. 106, 29 Ga.App. 
66 . 

Hawaii.—Territory v. Buick, 27 Ha¬ 
waii 28. 

Minn.—State v. Gesell, 162 N.W. 683, 
137 Minn. 41, 43. 

Mo.—State v. Thompson, 238 S.W. 
786, 293 Mo. 116. 

Neb.—Driver v. State. 218 N.W. 588, 
116 Neb. 666. 

N.Y.—People v. Chiodo, 282 N.Y.S. 
861. 

Ohio.—State of Ohio v. Winchell, 30 
Ohio N.P.(N.S.) 208. 
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Tex.—Stewart v. State, (Cr.) 70 S.W. 
(2d) 714—Howard v. State, 32 S. 
W.(2d) 858, 116 Tex.Cr. 8—Bryson 
V. State. (Cr.) 20 S.W.(2d) 1047— 
Houghton V. State, 279 S.W. 456, 
103 Tex.Cr. 23. 

Ya.—^Wooden v. Commonwealth, 86 
S.E. 305, 117 Va. 930, Ann.Cas. 
1917D 1032. 

5 C.J. p 788 note 2 Cc). 

30. State v. Clay, 276 P. 436, 84 
Mont. 474—5 C.J. p 789 note 3. 

Despite good character 

The jury, if believing defendant 
guilty beyond a reasonable doubt, 
had the duty to convict him of as¬ 
sault, notwithstanding previous good 
character.—State v. Clay, 276 P. 436, 
84 Mont. 474. 

31. Ala.—^McDowell v. State, 122 So. 
703, 23 Ala.App. 197. 

Conn.—State v. Isaacson, 159 A. 483, 
114 Conn. 567. 

Ga.—^Bowden v. State, 109 S.E. 915, 
27 Ga.App. 768. 

Okl.—Bridwell v. State, (Cr.) 5 P. 
(2d) 403. 

Wis.—Bursack v. Davis, 225 N.W. 

738, 199 Wis. 115. 

5 C.J. p 790 note 4. 

Corpus delicti 

In a prosecution for assault with 
a dangerous weapon with intent to 
do bodily harm, the evidence was 
held insufficient to establish corpus 
delicti, precluding conviction.—Brid- 
well V. State, (OkLCr.) 5 P.(2d) 403 
—5 C.J. p 790 note 13 [b]. 

Intent 

Evidence insufficient to show in¬ 
tent to injure pedestrian.—^Radley v. 
State, 150 N.E. 97, 197 Ind. 200. 

Means 

Substantial proof only of the 
means used in an assault is sufficient 
to support the charge.—Chisom v. 
State, (Tex.Cr.) 179 S.W. 103. 

Deadly weapon 

Conviction of simple assault only 
is proper, in the absence of proof 
that the object used was a deadly 
weapon.—^DafCan v. State, (Tex.Cr.) 
21 S.W.(2d) 301. 

Negligence 

Evidence was held to support a 
finding of a taxi driver’s negligence. 
—Pierce v. Commonwealth, 283 S.W. 
418, 214 Ky. 454. . 
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used,32 or that there was an offer or attempt,32 and 
to connect accused with the commission of the 
crime.34 Where the evidence tends to prove an at¬ 
tempt at actual violence,35 the use of undue force 
in an otherwise lawful enterprise,35 or the exist¬ 
ence of any of the elements of aggravation,37 the 
question of guilt is properly left to the jury, and 
their verdict of guilty will not be disturbed on ap¬ 
peal. 


Direct or circumstantial evidence. The evidence 
need not be direct; circumstantial evidence is suf¬ 
ficient to warrant a conviction, provided it is incon¬ 
sistent with any rational theory of innocence.38 
Felonious intent need not be shown by direct and 
positive evidence,33 and the act itself may be suffi¬ 
cient to establish the intent.’^O The injury or result 
of the assault is some evidence of intent,^^ and, in 
a prosecution for assault with intent to do great bodi- 


Bxcessive chastisement 

(1) Evidence was held to sustain 
a conviction of a school-teacher for 
assault, consisting of excessive 
whipping of a pupil.—^Harwell v. 
State, 258 S.W. 814, 96 Tex.Cr. 536. 

(2) Evidence was held to warrant 
a finding that punishment inflicted 
by a school-teacher on a pupil was 
unreasonable and unjustifiable.— 
People V. Curtiss, 300 P. 801, 116 Cal. 
App.(Supp.) 771. 

Victim’s condition 

An injured person's testimony that 
his physical condition was bad was 
held insufficient to sustain an aver¬ 
ment that he was decrepit at the 
time of the alleged assault.—^Boyd v. 
State, 57 S.W.<2d) 679, 122 Tex.Cr. 
671. 

Aider and abettor 
Evidence that accused and code¬ 
fendant conspired to commit assault 
on the prosecuting witness and that, 
In pursuance of conspiracy, accused 
provoked difficulty with the prose¬ 
cuting witness, actually committing 
assault on him, and that codefendant 
stood by and aided and abetted, was 
held to support the conviction of 
both defendants, although codefend¬ 
ant did not actually assault the 
prosecuting witness.—Knight v. 

State, (Ga.App.) 182 S.E. 684. 

32. Cal.—People v. Heise, 20 P.(2d) 

317, 217 Cal. 671—People v. 

Daniels, 14 P.(2d) 866, 126 Cal. 
App. 569. 

Ga.—Perry v. State, 152 S.B, 623, 41 
Ga.App. 256. 

5 C.J. p 790 note 5. 

33, Cal.—^People v. Hunter, 235 P. 
67, 71 CahApp. 315. 

Tex.—Haverbekken v. State. 216 S. 
W. 398, 86 Tex.Cr. 291—^Haverbek- 
ken V. State, 216 S.W. 397, 86 Tex. 
Cr. 260. 

5 C.J. p 790 note 6. 

Gesture 

Evidence that defendants ordered 
the prosecuting witness to desist in 
working on a public road, one hav¬ 
ing in his possession a large rock 
and the other a stick, and threaten¬ 
ing him with injury if he failed, is 
sufficient to show an offense, under 
PemCode (1911) art 1008, providing 
that any attempt to commit a bat¬ 
tery* or any threatening gesture, 


I showing In Itself, or by words ac¬ 
companying it, an immediate inten¬ 
tion coupled with ability to commit 
a battery, Is an “assault.”—Haver¬ 
bekken V. State, 216 S.W. 398, 86 
Tex.Cr. 291—^Haverbekken v. State, 
216 S.W. 397, 86 Tex.Cr. 260. 

34. Ala.—^Bailey v. State, 135 So. 

407, 24 Ala.App. 354—McDowell v. 

State, 122 So. 703, 23 Ala.App. 197. 
Cal.—People v. Sanders, 238 P. 372, 

73 Cal.App. 330. 

Mo.—State v. Hushing, (App.) 274 S. 

W. 88. 

R.I.—State V. Belu, 141 A. 917. 
Wash.—State v. Harry John, 173 P. 

943, 103 Wash. 189. 

Zdeutificatiou of accused 

(1) Sufficiency of identification of 
accused as the person who assault¬ 
ed the prosecutrix was held for the 
jury.—State v. St. Clair, 247 P. 461, 
139 Wash. 428. 

(2) Evidence identifying accused 
as the assailant was held sufficient 
to support a conviction of assault 
with intent to wound.—^Duffey v. 
State, 245 N.W. 1, 124 Neb. 23. 

(3) Evidence of identity of accus¬ 
ed was held to sustain a conviction 
of assault by means of force likely 
to produce great bodily injury.— 
People V. Ornelas, (Cal.App.) 62 P. 
(2d) 608. 

Conspiracy 

(1) Evidence was held sufficient to 
establish a conspiracy between ac¬ 
cused and others, who actually as¬ 
saulted the prosecuting witness, 
justifying a conviction for assault, 
although accused was not physically 
present at the time of the assault.— 
State V. Barnett, (Minn.) 258 N.W. 
60S—State v. Hurst, 193 N.W. 680, 
153 Minn. 525. 

(2) Evidence that four defendants 
all attempted to escape when officers 
endeavored to arrest them for gam¬ 
bling, etc., was held to sustain a 
jury finding that defendants had 
formed a common design to escape 
before the time one of their number 
committed an assault and battery on 
one of the officers.—State v, Leses- 
ne, 100 S.E. 62, 112 S.a 250. 

(3) Evidence was held to justify 
a finding that assault by a brother- 
in-law of the prosecuting witness 
was the result of a prearranged plan 
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between her husband and his brother 
and that the husband was present, 
aiding, assisting, encouraging, and 
inducing the assault.—^Harman v. 
Commonwealth, 263 S.W. 733, 204 
Ky. 186. 

(4) Evidence tending to prove a 
common design by those in an auto¬ 
mobile to escape pursuing officers 
was not sufficient proof of conspir¬ 
acy to assault the officers by shoot¬ 
ing at them, to support a conviction 
of the driver who did not fire the 
shots.—State v. Thompson, 238 S.W. 
786, 293 Mo. 116. 

Accessary 

Evidence was held not to justify 
a conviction of assault and battery 
on the theory of accessary during 
the fact.—Osgood v. People, 278 P. 
604, 86 Colo. 110. 

35. People V. Hunter, 235 P. 67, 71 
Cal.App. 315—5 C.J. p 790 note 8. 

36. Com. V. Coffey, 121 Mass. 66. 

37. Commonwealth v. Tkech, 97 Pa. 
Super. 489—5 C.J. p 790 note 10. 

38. State V. Brown, 177 N.W. 469, 
188 Iowa 1303—5 C.J. p 790 note 
16. 

ZxLsufficieut evidence 

(1) In a prosecution of husband 
for assault with intent to inflict 
great bodily injury on his wife, by 
shooting at her through a door while 
she lay in bed, circumstantial evi¬ 
dence was held insufficient to sustain 
a conviction, not being inconsistent 
with any rational theory of inno¬ 
cence.—State V. Brown, 177 N.W. 
469, 188 Iowa 1303. 

(2) Circumstantial evidence was 
held not to establish accused's guilt 
of assault beyond a reasonable 
doubt, and, therefore, it was insuffi¬ 
cient to support a conviction.—State 
V. Konon, 274 P. 1060, 84 Mont. 255. 

39. Cal.—^People v. Carr, 21 P.(2d> 
967, 131 CaLApp. 644. 

Or.—State v. Bnloe, 31 P.(2d) 772. 
Tex.—Underwood v. State, 240 S.W.. 

549, 91 Tex.Cr. 543. 

5 C.J. p 791 note 18. 

40. Mich.—^People v. Doud, 193 N.W. 
884, 223 Mich. 120, 32 A.L.R. 1535. 

Or.—State v. Enloe, 31 P.(2dl 77A>^, 

5 C.J. p 791 note 19. 

41. State v. Enloe, supra. 
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ly harm, the jury may consider the quantum of injury 
in determining the intent of accused but it is not in 
itself determinative.^ 2 intention of accused, it 

lias been said, will be measured by his conduct rather 
than by his subsequent explanation thereof.'*^ 

Quantum of proof, A conviction may be support¬ 
ed by the prosecutor’s testimony alone, if clear and 
convincing,or by that of an accomplice, if cor- 
-rcborated,45 or even by accused’s own testimony.46 
Likewise, a conviction may be sustained on the tes¬ 
timony of one witness against several.47 


6 C.J.S. 

§ 125 . -Aggravated and Particular Hein¬ 

ous Assaults 

a. In general 

b. With dangerous or deadly weapon 

c. On female or child 

a. In General 

To convict on a charge of aggravated or particularly 
heinous assault the facts which constitute the aggrava¬ 
tion must be proved beyond reasonable doubt. 

Before an accused can be convicted on such a 
charge the jury must believe beyond a reasonable 
doubt the facts which constitute an aggravated,48 
atrocious,49 malicious,50 secret,or felonious as- 


-42. State v. Grimm, 221 N.W. 804, 
206 Iowa 117S. 

43. State v. Cancelmo, 168 P. 721, 
86 Or. 379—5 C.J. p 791 note 20. 

44. Mo.—State v. Coleman, 83 S.W. 
1096, 108 Mo.App. 421—State v. 
Sayman, 77 S.W. 337, 103 Mo.App. 
141. 

Tex.—Bolton v. State. (Cr.) 39 S.W. 
672, 

5 C.J. p 790 note 11. 

45* State v. Adamson, 76 N.W. 34, 
73 Minn. 2S2. 

46. Mich.—People v. Williams, 77 
N.W. 248, 118 Mich. 692, 

Tex.—Davis v. State, (Cr.) 42 S.W. 
290. 

5 C.J. p 790 note 13. 

-47. Houston v. State, 108 S.W. 373, 
53 Tex.Cr. 112. 

48. Ill.—^People V, Kipstein, 173 Ill. 
App. 558. 

Tex.—^Moody v. State, 105 S.W. 1127, 
52 Tex.Cr. 232. 

5 C.J. p 791 note 21. 
fividence held sufficient 
Ariz.—^Brimhall v. Slate, 255 P. 165, 
31 Ariz. 522, 53 A.L.R. 231. 

.Ark.—^Edwards v. State, 21 S.W.(2d) 
850, ISO Ark. 363—^Norman v. 
State, 263 S.W. 391, 165 Ark. 142— 
Milligan v. State, 173 S.W. 426, 117 
Ark. 655. 

Minn.—State v. Tom Suey, 205 N.W. 
449, 164 Minn. 497. 

■Okl.—Lebo v. State, 267 P. 288, 40 
Okl.Cr. 116. 

Pa.—Commonwealth v. Holgate, 75 
Pa.Super. 471. 

Tex.—^Bensaw v. State, (Cr.) 88 S.W. 
(2d) 495—^Buie v. State, (Cr.) 83 
S.W.(2d) 346—Kerr v. State, (Cr.) 
82 S.W.(2d) 670—Bible v. State, 36 
S.W.(2d) 763. 117 Tex.Cr. 31— 

Langerhans v. State, 32 S.W.(2d) 
472, 116 Tex.Cr. 13—Leonard v. 
State, 29 S.W.(2d) 750, 115 Tex. 
Cr. 234—Jaye v. State, 21 S.W. (2d) 
1043, 113 Tex.Cr. 619—Love v. 

State, 9 S.W.(2d) 1033, 110 Tex.Cr. 
673—Scoter v. State, 4 S.W. (2d) 
69, 109 Tex.Cr. 224—Wilheit v. 
State, 298 S.W. 426, 107 Tex.Cr. 
614—Jackson v. State, 292 S.W. 
106 Tex.Cr. 387—^Weddington 


V. State, 290 S.W. 178, 105 Tex.Cr. i 
648—Roberts v. State, 269 S.W. 
103, 99 Tex.Cr. 492—Todd v. State, 
267 S.W. 726, 99 Tex.Cr. 1—Mor¬ 
timer V. State, 262 S.W. 501, 97 
Tex.Cr. 485—^McCauley v. State, 
259 S.W. 938, 97 Tex.Cr. 1—Bruce 
V. State, 247 S.W. 553, 93 Tex.Cr. 
428—Gribble v. State, 241 S.W. 
158, 92 Tex.Cr. 34—Salisbury v. 
State, 235 S.W. 901, 90 Tex.Cr. 
438—Knight v. State, 220 S.W. 333, 
87 Tex.Cr. 134—Lang v. State, 218 
S.W. 764, 86 Tex.Cr. 644—Odom v. 
State. 200 S.W. 833, 82 Tex.Cr. 580 
—^Needham v. State, 197 S.W. 988, 
82 Tex.Cr. 78—^Royston v. State, 
196 S.W. 542, 81 Tex.Cr. 514— 
Southall V. State, (Cr.) 179 S.W. 
872. 

5 C.J. p 791 note 21 [a]. 

Evidence held insufficient.—Cobb 

V. State, 1^6 So. 281, 99 Fla. 222— 
Simpson v. State, 5 S.W.(2d) 159, 
109 Tex.Cr. 373—Lewis v. State, 279 
S.W. 819, 103 Tex.Cr. 82—Skewis v. 
State, 257 S.W. 896, 96 Tex.Cr. 396— 
Wilson V. State, 255 S.W. 627, 95 
Tex.Cr. 620—^Bangs v. State, 247 S. 

W. 511, 93 Tex.Cr. 310—^Mayes v. 
State, 222 S.W. 571, 87 Tex.Cr. 571— 
Young V. State, 218 S.W. 754, 86 Tex. 
Cr. 621—Ware v. State, 217 S.W. 946, 
86 Tex.Cr. 505—^Hays v. State, 206 S. 
W. 941, 84 Tex.Cr. 349—^Whitener v. 
State, 203 S.W. 48, 88 Tex.Cr. 281— 
Tudyk V. State, (Tex.Cr.) 185 S.W. 
568—5 C.J. p 791 note 21 [b]. 

Assault by law officer 

(1) Evidence was held sufficient to 
support a conviction of a deputy 
sheriff for assault under color of au¬ 
thority.—People v. Dukes, 266 P. 558, 
90 Cal.App. 657. 

(2) Evidence was held to support 
a conviction of a night policeman for 
assault with intent to do great bod¬ 
ily harm in that he drew a pistol 
and snapped the trigger at one of 
the marchers in a Ku Klux Klan 
parade.—Shields v. State, 204 N.W. 
486, 187 Wis. 448, 40 A.L.R. 945. 

(3) In the prosecution of a town 
marshal for aggravated assault, evi¬ 
dence was held sufficient to sustain 
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a finding that a “serious bodily in¬ 
jury” was inflicted, but not to sus¬ 
tain a finding that the injured party 
was not making a forcible resistance 
to arrest.—^Harper v. State, 207 S.W. 
96, 84 Tex.Cr. 345. 

Chastisement 

(1) Evidence was held to show that 
whipping by a stepmother of her 
nine-year-old stepson was aggravat¬ 
ed assault, and not within the pro¬ 
tection of the statute authorizing 
moderate correction of a child.— 
Moreno v. State, 26 S.W. (2d) 652, 114 
Tex.Or. 559. 

(2) Evidence was held sufficient to 

sustain a conviction of aggravated 
assault by a school-teacher by rea¬ 
son of the manner of punishing a 
pupil.—Gibson v. State, 203 S.W. 
1091, 83 Tex.Cr. 468—Harris v. 

State, 203 S.W. 1089, 83 Tex.Cr. 468. 

(3) In the prosecution of a father 
for aggravated assault on his seven- 
year-old son, the son’s testimony 
that “he hit me on the jaw with his 
fist and kicked me with his foot” 
w-as held insufficient to sustain a 
conviction, being insufficient to cre¬ 
ate a presumption of physical injury 
or immoderate punishment.—^Walden 
V. State, 232 S.W. 523, 89 Tex.Cr. 464. 

49. Evidence held sufficient.—State 

V. Larsen, 144 A. 875, 105 N.J.Law 

266—State v. Lamhertino, 180 A. 

426, 13 N.J.Misc. 687. 

50. Evidence held sufficient.—Fitz¬ 
gerald V. Commonwealth, 113 S.E. 
646, 134 Va. 566. 

51. Evidence held to sustain a con- 
victLon of secret assault on an offi¬ 
cer, when showing that accused laid 
in wait behind his accomplice’s 
house for a deputy sheriff, and shot 
him in the face instantly on his ap¬ 
pearance before he had time even to 
raise the pistol which was in his 
hand.—State v. Bridges, 101 S.E. 29, 
178 N.C. 733. 

Assault while masked 

In a prosecution for assault while 
masked, where accused and one com¬ 
panion were positively identified, 
that one of the masked parties was 
not identified was held immaterial.— 
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sault,52 or an assault with intent to do bodily harm 
or injury,53 or assault on an officer engaged in 
the discharge of his duties,®^ or a malicious or feloni¬ 
ous woundingSS or disfigurement,56 or on one of the 
several degrees of assault.®^ 

b. With Dangerous or Deadly Weapon 

To convict for assault with a deadly or dangerous 
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weapon the evidence must establish such an assault 
beyond a reasonable doubt. 

Where the allegation is that an aggravated as¬ 
sault was committed by means of a deadly or dan¬ 
gerous weapon, the evidence must prove the com¬ 
mission of such offense beyond a reasonable doubt, 
in order to sustain a conviction on that ground.®^ 
If the weapon is not per se a deadly or dangerous 
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Dellinger v. State, 28 S.W.(2d) 537, 
115 Tex.Cr. 480. 

Waylaying 

Evidence was held sufficient to 
show a premeditated plan to waylay 
an assaulted party, and that he was 
waylaid and a fight was forced at a 
point selected by accused and his 
companions.—Southall v. State, 
(Tex.Cr.) 179 S.W. 872. 

52. Evidence held sufficient.—State 
V. Lamb, (Mo.) 27S S.W. 1009—State 
V. Walker, (Mo.) 248 S.W. 947—State 
V. Webb, 182 S.W. 975, 266 Mo. 672. 

Evidence held insufficient.—State 
V. Townsend, (Mo.) 289 S.W. 570. 

Assault with intent to commit feL 
ony 

Evidence was held to support a 
conviction for assault with intent to 
commit a felony.—Gaines v. State, 
122 So. 525, 97 Fla. 90S—^Yarborough 
V. State, 114 So. 237, 94 Fla. 143. 

63. Evidence held sufficient 
Cal.—^People v. Dugger, 54 P.(2d) 
707—People v. Kocalis, (App.) 35 
P.(2d) 584, 

Iowa.—State v. Pador, 268 N.W. 625 
—State V. Schumann, 175 N.W, 75, 
187 Iowa 1212—State v, Brackey, 
157 N.W. 198, 175 Iowa 599. 

Neb.—^Hopperton v. State, 194 N.W. 
789, 110 Neb. 660. 

N.C.—State v. Hefner, 155 S.E. 879, 
199 N.C. 778. 

Okl.—Luker v. State, (Cr.) 62 P.(2d) 
255—Sewell v. State, (Cr.) 2 P. 
(2d) 286—^Rowan v. State, 297 P. 
822. 50 OkLCr. 329—Jackson v. 
State, 234 P. 228, 29 OkLCr. 429— 
Rushing v. State, 154 P. 1005, 12 
Okl,Cr. 264. 

Pa.—Commonwealth v. Sacco, 98 Pa. 
Super. 347. 

Tex.—^Windham v. State, 248 S.W. 
51, 93 Tex.Cr. 477. 

Wis.—Ruffalo V. State, 220 N.W. 190, 
196 Wis. 446—Mainville v. State, 
179 N.W. 764, 173 Wis. 12. 

6 C.J. p 791 note 21 [e] (1). 

Showing injury 

Serious bodily injury relied on to 
support a conviction for aggravated 
assault may be shown by proof that 
the assaulted person suffered from a 
blow on the head after the external 
affects had disappeared.—Tucker v. 
State, 239 S.W. 978, 91 Tex.Cr. 538. 
Stepmother’s injuries 
Evidence that a stepmother as a 
result of a beating administered by 
her stepson in his father's presence 

6 C.J.S.-63 


sustained a blackened eye, a knot on 
the head, and many bruises on her 
body was held insufficient to show 
"serious bodily injury” within the 
statute, and hence conviction of the 
stepson and father for aggravated 
assault and battery could not be sus¬ 
tained, especially where the step¬ 
mother did not send for a physician 
or go to the hospital for treatment. 
—Ener v. State, (Tex.Cr.) 96 S.W. 
(2d) 124. 

Evidence held insufficient 

(1) Evidence was held not to sus¬ 
tain a conviction of assault with in¬ 
tent, to do great bodily harm.—State 
V. Brown, 177 N.W. 469, 188 Iowa 
1303—State v. Johnson, 300 S.W. 702, 
318 Mo. 596. 

(2) In a prosecution for assault 
with intent to kill and murder and 
to commit great bodily injury, evi¬ 
dence was held insufficient to sus¬ 
tain a conviction.—Garrett v. State, 
193 N.W. 159, 110 Neb. 118. 

5 C.J. p 791 note 21 [e] (2). 

54. Evidence held sufficient.—^Nes¬ 
tor V. State, 51 S.W.(2d) 399, 121 
Tex.Cr. 22—5 C.J. p 791 note 21 [c]. 
Evidence held insufficient 

Evidence that accused accosted a 
justice, while the latter was going 
from the post office to his office with 
some papers, before going out to 
show a man some land, and struck 
him down on receiving an affirmative 
answer to the question whether the 
justice was going to issue certain 
papers in his official capacity, was 
held insufficient to show an aggra¬ 
vated assault on an officer in the dis¬ 
charge of his duties.—Curlin v. 
State, 209 S.W. 666, 84 Tex.Cr. 602. 

55. Evidence held sufficient to sus¬ 
tain a conviction for malicious 
wounding.—Lucas v. Commonwealth, 
66 S.W.(2d) 32, 252 Ky. 25. 

Evidence held sufficient.—State v. 
Woodman, 272 P, 132, 127 Kan. 166— 
Montgomery v. Commonwealth, 295 
S.W. 153, 220 Ky. 311—Cottrell v. 
Commonwealth, 113 S.E. 728, 134 Va. 
554—State v. Rutherford, 140 S.E. 
147, 104 W.Va. 427—State v. Male, 
137 S.B. 751, 103 W.Va. 355. 

56. Evidence held insufficient 

Evidence not showing disfigure¬ 
ment or that carbolic acid thrown by 
accused was undiluted is insufficient 
to sustain a conviction for assault 
with intent to disfigure, and an of¬ 
ficer’s testimony that the injured 
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party appeared to be suffering is in¬ 
sufficient to show that the acid 
would naturally disfigure.—^Brown v. 
State, 45 S.W.(2d) 586, 119 Tex.Cr. 
12 . 

57. First degree 

Evidence was held sufficient to 
sustain a conviction for assault in 
the first degree.—State v. Hofmann, 
231 N.W. 411, 181 Minn. 28. 

Second degree 

(1) Evidence was held sufficient to 
sustain a conviction of assault in the 
second degree.—State v. O’Connor, 
191 N.W. 50, 154 Minn. 45—State v. 
Gaularpp, 174 N.W. 445, 144 Minn. 
86—State v. Papp, 153 P. 279, 51 
Mont. 405—People v. Reilly, 169 N. 
T.S. 119, 181 App.Div. 522, 36 N.Y.Cr. 
248, affirmed 120 N.B. 113, 224 N.T. 
90. 

(2) Evidence in a prosecution for 
maiming and for assault in the sec¬ 
ond degree against one who had been 
convicted four times on other charg¬ 
es was held insufficient to warrant a 
conviction.—^People v. Moyer, 174 N. 
Y.S. 321, 186 App.Div. 278. 37 N.Y.Cr. 
379. 

Third degree 

A conviction of assault in the 
third degree was held supported by 
the evidence.—State v. Mc(>ill, 12 P. 
(2d) 921, 168 Wash. 601. 

sa Ill.—People v. Benson, 237 Ill. 
App. 467, affirmed 152 N.E, 514, 321 
Ill. 605, 46 A.L.R. 1056. 

N.C.—State v. Beal, 87 S.E. 416, 170 
N.C. 764. 

Tex.—^Wilson v. State, 29 S.W. 41, 34 
Tex.Cr. 64. 

6 C.J. p 791 note 24. 

Evidence held sufficient 
Cal.—People v. Borland, 40 P.(2d) 
474—People v. Hanson, 32 P.(2d) 
134, 220 Cal. 589—People v. Cas- 
serio, (App.) 60 P.(2d) 505—Peo¬ 
ple V. Tufano, (App.) 46 P.(2d) 
192—People v. Alexander, (App.) 
37 P.(2d) 125—People v. Borland, 
(App.) 32 P.(2d) 1097—People v. 
Prank, (App.) 25 P.(2d) 486—Peo¬ 
ple V. Carr, 21 P.(2d) 967, 131 Cal. 
App. 644—^People v. Jennings, 20 
P.(2d) 111, 130 Cal.App. 582—Peo¬ 
ple V. Emme, 7 P.(2d) 183, 120 Cal. 
App. 9—People v. Hakam, 277 P. 
870, 99 Cal.App. 147—People v. Al- 
bori, 275 P. 1017, 97 Cal.App. 537— 
People V. Peccole, 268 P. 473, 92 
Cal.App. 470—People v. Costa, 263 
P. 940, 81 Cal.App. 309—^People v. 
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one, there must be proof of its deadly character, or 
a conviction will be set aside. ^ 9 Direct evidence of 
the character of the weapon,or of the fact that it 
was loaded,is unnecessary when this may be in¬ 


ferred from other facts and circumstances shown in 
evidence, as from the manner in which the weapon 
was used,®2 and the nature of the wound, if any, in- 


Clarke, 248 P. 263, 78 Cal.App. 302 
—^People V. Adams, 244 P. 114, 76 
CaLApp. 188—^People v. Pickens, 
214 P. 1027, 61 CaLApp. 405—^Peo¬ 
ple V. Gordon, 214 P. 276, 61 Cal. 
App. 98—^People v. Bennett, 173 P. 
1004, 87 CaLApp. 324—^People v. 
Magri, 163 P. 503, 82 CaLApp. 536 
—People V. Chober, 157 P. 533, 29 
CaLApp. 627. 

Idaho.—State v. Mox Mox, 152 P. 
802, 28 Idaho 176. 

Ill.—People V. Storer, 161 N.E. 76, 
329 Ill. 536—^People v. Davis, 149 
N.E. 9, 318 Ill. 179~-People v. Ben¬ 
son, 237 Ill.App. 467, affirmed 152 
K.E. 514, 321 Ill. 605, 46 A.L.R. 
1056—^People v. Waddell, 207 Ill. 
App. 228—^People v. Lillington, 204 
Ill.App. 273. 

Ind.-—Guetling v. State, 158 N.E. 593, 
199 Ind. 630. 

Ky,—Hogan v. Commonwealth, 20 S. 

W.(2d) 710, 230 Ky. 680. 

Mo.—State v. Schmittzehe, 3 S.W. 
(2d> 235—State v. White, 274 S.W. 
17. 

Neb.—Caldwell v. State, 192 N.W. 
208, 109 Neb. 689. 

N.C.—State v. Colson, 139 S.B. 230, 
194 N.C. 206. 

N.D.—State v. Turner, 229 N.W. 7, 
59 N.D. 229. 

OkL—Bailey v. State, (Cr.) 47 P,(2d) 
219—^Howerton v. State, (Cr.) 32 
P.(2d) 99—Byrum v. State, (Cr.) 
15 P.(2d) 1096—Whittle v. State, 
(Cr.) 9 P.(2d) 960—Williams v. 
State, (Cr.) 5 P.(2d) 410—^Reardon 
V. State, (Cr.) 2 P.(2d) 100—Mer¬ 
cer V. State, 292 P, 896, 49 OkL 
Cr. 169—^Pendley v. State, 285 P. 
989, 46 OkLCr. 338—Hill v. State, 
277 P. 595, 42 OkLCr. 366—Duncan 
V. State, 270 P. 335, 41 OkLCr. 89— 
Tyler v. State, 266 P. 516, 39 OkL 
Cr. 436—Coursey v. State, 254 P. 
505, 36 OkLCr. 354—Williford v. 
State, 253 P. 1035, 36 OkLCr. 270— 
Woodall V. State, 242 P. 1052, 33 
OkLCr. 193—Woods v. State, 235 P. 
250, 30 OkLCr. 103—Shepherd v. 
State, 224 P. 556, 27 OkLCr. 1— 
Denison v. State, 215 P. 433, 23 
OkLCr. 423. 

R.I.—State v. Marra, 134 A. 852— 
State V. Silverman, 132 A. 878— 
State V. Sharpe, 105 A. 737. 

Tex.—Sargent v. State, 258 S.W. 170, 
96 Tex.Cr. 385. 

5 C.J. p 791 note 24 [a]. 

Evidence held Insuffioieiit 

(1) To sustain a conviction for 
assault with a deadly weapon.—^Peo¬ 
ple V. Howard, (CaLApp.) 52 P.(2d) 
283. 

(2) To support a conviction, in a 
prosecution for assault with a dan¬ 
gerous weapon, since it discloses 


that accused acted in defense of 
himself and domicile.—^Altizer v. 
State, 205 P. 1106, 21 OkLCr. 229. 

(3) To support verdict and judg¬ 
ment of conviction, in a prosecution 
for assault with a dangerous weapon 
with intent to do bodily harm, 
wherein the testimony of the com¬ 
plaining witness showed that he was 
advancing on accused with a club, 
when accused struck him with a 
singletree.—Thomason v. State, 191 
P. 1096, 17 OkLCr. 666. 

(4) To sustain a conviction of a 
companion of an automobile driver 
for assault with a deadly weapon.— 
People V. Benson, 237 Ill.App. 467, 
affirmed 152 N.E. 514, 321 Ill. 605, 46 
A.L.R. 1056. 

(5) To sustain a conviction of as¬ 
sault with a deadly weapon with in¬ 
tent to inflict bodily injury by firing 
shots through a door of accused who 
refused to admit to his apartment 
policemen who demanded admittance 
without a warrant, acting on infor¬ 
mation that the shots had been fired 
in the apartment, where accused’s 
maid testified that she fired the 
shots, and the only evidence that 
defendant fired was vague testi¬ 
mony of one witness.—People v. 
Strom, (Ill.App.) 4 N.E. (2d) 750. 

Corpus delicti 

In a prosecution for assault with 
a deadly weapon with intent to do 
bodily harm, in which there was 
testimony that the complaining wit¬ 
ness was armed with a rifle and a 
pistol and was Interfering with ac¬ 
cused’s right to drive sheep over a 
public domain, at the time of the 
alleged assault, the testimony of the 
complaining witness that accused 
pulled out his pistol, and that he 
subsequently heard the crack of an 
automatic pistol, but did not see ac¬ 
cused shoot the pistol or know 
whether he shot in the air or shot 
at the witness or at all, is insuflfi- 
cient to sustain conviction, there 
being no proof of the corpus delicti. 
—State V. Burusco, 214 P. 302, 61 
Utah 488. 

Guilty knowledge 

Defendants, charged with assault 
with a deadly weapon, an automo¬ 
bile, by concealing their identity and 
residence after a collision, were held 
to show guilty knowledge.—People v. 
Benson, 152 N.E. 514, 321 Ill. 605, 46 
A.Ii.R. 1056, affirming 237 IlLApp. 
467. 

Present ability 

In a prosecution for assault with 
a deadly weapon, where accused vis¬ 
ited his wife’s apartment with a re- 
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volver in his sock, evidence was held 
sufficient to show present ability to 
kill her; an element of an “assault,” 
which is an unlawful attempt, cou¬ 
pled with present ability, to commit 
a violent injury on a person.—People 
V. Hunter, 235 P. 67, 71 CaLApp. 315. 

59. OkL—^Brown v. State, 104 P. 78, 
3 OkLCr. 42. 

Tex.—^Burleson v. State, 164 S.W. 
851, 73 Tex.Cr. 200—Henderson v. 
State, 115 S.W. 588, 55 Tex.Cr. 170. 

60. Cal.—^People v. Carr, 21 P.(2d) 
967, 131 CaLApp. 644. 

Tex.—^Underwood v. State, 240 S.W, 
549, 91 Tex.Cr. 543. 

5 C.J. p 791 notes 26, 27. 

Evidence held to warrant an infer, 
ence that the assault was made with 
a deadly weapon.—State v. Welch, 
278 S.W. 755, 311 Mo. 476—Govan v. 
State, (Tex.Cr.) 20 S.W.(2d) 1049. 
tlse of weapon 

In a prosecution for assault with a 
deadly weapon, whether the weapon 
was in fact used may be shown by 
circumstantial evidence.—State v. 
Conwell, 13 P.(2d) 554, 86 N.M. 253. 

61. Gonzalez v. State, 188 P. 872, 21 
Ariz. 385—5 C.J. p 791 note 17. 
Evidence held sufficient to show 

gun loaded.—^People v. Dodini, 196 P. 
510, 61 CaLApp. 179—^People v. Gran- 
di, 165 P. 1027, 33 CaLApp. 637— 
State V. Bush, 295 P. 432, 50 Idaho 
166—State V. Peterson, (Utah) 27 P. 
(2d) 20. 

Blanks or shells 

In a prosecution for assault with 
a deadly weapon, where the evidence 
showed that accused twice discharg¬ 
ed a pistol at plaintiff, and that 
shortly thereafter his pistol contain¬ 
ed two empty cartridges and one 
loaded with a bullet, the jury were 
warranted in finding that the cart¬ 
ridges discharged were loaded with 
bullets, notwithstanding accused’s 
testimony that they were blanks.— 
Gonzalez v. State. 188 P. 872, 21 
Ariz. 885. 

62. Reardon v. State, (OkLCr.) 2 P. 
(2d) 100—Roberts v. State, 232 P. 
450, 29 OkLCr. 64—5 C.J. p 791 
note 27. 

Elrearm as bludgeon 
Evidence was held to show that a 
Colt forty-five revolver, used as a 
bludgeon, was a dangerous weapon. 
—Roberts v. State, 232 P. 450, 29 
OkLCr. 64—5 C.J. p 791 note 27 [a]. 
Metal knucks 

Evidence that a person assaulted 
was struck with a blunt instrument 
partially concealed in the hands of 
accused, which inflicted serious 
wounds, warranted a finding that as- 
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flicted.63 Likewise, where the prosecution is for the 
shooting64 or stabbing or cutting^S of another, the 
evidence must be sufficient to sustain the charge. 

Intent Where the intent is an element of the of¬ 
fense of assault with a deadly or dangerous weapon, 
or for a shooting or stabbing, it must be established 
beyond a reasonable doubt.^^ In a prosecution for 
shooting or stabbing with intent to wound the na¬ 
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ture of the act and the surrounding circumstances, in¬ 
clusive of the act of shooting or stabbing, are evi¬ 
dence from which the intent of accused may be in- 

ferred®7 

Self-defense, Where accused invokes self-de¬ 
fense, he need not prove it by a preponderance of the 
evidence, but should be acquitted if, on the whole evi- 


sault was committed with metal 
knucks.—Reardon v. State, (OkLCr.) 
2 P.(2d) 100. 

63. Cal.—^People v. Guiterrez, (App,) 
35 P.(2d) 1046—^People v. Bryant, 
246 P. 815, 77 Cal.App. 375. 

Tex.—^Underwood v. State, 240 S.W. 
549, 91 Tex.Cr. 543. 

KTature of a stah wound which 
destroyed the eye was sufficient to 
prove that an assault was commit¬ 
ted with a deadly weapon, notwith¬ 
standing there had been no direct 
testimony that the knife was seen in 
the hand of accused at the time of 
the assault.—^People v. Guiterrez, 
(Cal.App.) 35 P.(2d) 1046. 

Shotgun wound 

In a prosecution for assault to 
murder, evidence was held sufficient 
to show that the wounds inflicted by 
a shotgun were of such a serious 
nature as to indicate that the gun 
was a deadly weapon so as to sus¬ 
tain conviction of aggravated as¬ 
sault.—^Underwood v. State, 240 S. 
W. 549, 91 Tex.Cr. 543—5 C.J. p 791 
note 26 [a]. 

64. Shooting another 

(1) Evidence was held to sustain 
a conviction for assault by shooting. 
Fla.—Howard v. State, 83 So. 87, 78 

Fla. 388. 

Ga.—Merritt v. State, 164 S.E, 473, 
45 Ga.App. 371—Powers v. State, 
163 S.E. 257, 44 Ga.App, 794— 
Smith V. State, 161 S.E. 267, 44 
Ga.App. 259—Johnson v. State, 158 
S.E. 767, 43 Ga.App. 299—^Baynes 

V. State. 102 S.E. 874, 25 Ga.App. 
188. 

Ky.—^Potter v. Commonwealth, 20 S. 

W. (2d) 454, 230 Ky. 593—Patton 
V. Commonwealth, 293 S.W. 974, 
219 Ky. 475—^Rose v. Common¬ 
wealth, 205 S.W. 326, 181 Ky. 337. 

Mo.—State v. Baugh. 270 S.W. 635. 
N.J.—State V. Grandon, 147 A. 727, 

7 N.J.Misc. 1062. 

(2) Evidence in a prosecution for 
shooting at another without wound¬ 
ing was held insufficient to support 
a conviction.—Durham v. Common¬ 
wealth, 31 S.W.(2d) 603, 235 Ky. 366 
—5 C.J. p 791 note 21 [d]. 

Willfully or maliciously shooting 
(1) Evidence was held sufficient 
to sustain a conviction.—Muncy v. 
Commonwealth, 97 S.W.(2d) 606, 265 
Ky. 730—^Pitts v. Commonwealth, 87 
S.W.(2d) 364, 261 Ky. 236—Keys v. 
Commonwealth, 86 S.W.(2d) 121, 260 


Ky. 465—Delk v. Commonwealth, 47 
S.W.(2d) 957, 243 Ky. 38—Jordan v. 
Commonwealth, 42 S.W.(2d) 509, 240 
Ky. 391—^Wadkins y. Commonwealth, 
39 S.W.(2d) 466, 239 Ky. 362—Abdon 
v. Commonwealth, 34 S.W.(2d) 742, 
237 Ky. 21—^Engle v. Commonwealth, 
28 S.W.(2d) 473, 234 Ky. 417—Mills 
v. Commonwealth, 3 S.W.(2d) 183, 
223 Ky. 165—^Perkins v. Common¬ 
wealth, 292 S.W. 498, 218 Ky. 802— 
Arnett v. Commonwealth, 287 S.W. 
4, 215 Ky. 799—Smith v. Common¬ 
wealth, 264 S.W. 1059, 204 Ky. 435. 

(2) Evidence that a shot was flred 
through the transom of a church in¬ 
to the ceiling was held insufficient to 
constitute the offense of shooting at 
another without inflicting a wound.— 
Gilbert v. Commonwealth, 299 S.W. 
569, 221 Ky. 692. 

Intent to Idll or to injure 

(1) In a prosecution for shooting 
with intent to kill, evidence was 
held to support a conviction of 
shooting with intent to injure.—^Hor¬ 
ton V. State, 248 P. 878, 35 Okl.Cr. 
80. 

(2) Evidence was held insufficient 
to sustain a conviction for shooting 
another with intent to do bodily 
harm.—^Roberts v. State, 273 P. 282, 
41 Okl.Cr. 327. 

Conspirator or accessary 

(1) In a prosecution against ac¬ 
cused as accessary after the fact to 
the shooting of a sheriffi, evidence, 
failing to show that accused knew 
that any of the persons whom she 
allegedly aided to escape had shot 
the sheriff or had committed any 
other felony in the county at the 
time, is insufficient to sustain a con¬ 
viction.—State V. Johnson, 60 P.(2d) 
975, 142 Kan. 621. 

(2) Evidence, Insufficient to con¬ 
nect codefendant with accused, or to 
show a conspiracy to shoot at a third 
person, is insufficient to sustain a 
conviction of codefendant for shoot¬ 
ing at another.—^Merritt v. State, 
164 S.E. 473, 45 Ga.App. 371. 

Evidence justifying force 

Where a peace officer shot and 
wounded the prosecuting witness 
while attempting to arrest him under 
a warrant for disorderly conduct, on 
being assaulted by the latter with a 
knife, evidence. In prosecution for 
assault with a deadly weapon, was 
held to justify the degree of force 
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used.—State v. Dunning, 98 S.E. 530, 
177 N.C. 559, 3 A.L.R. 1166. 

65. Evidence held sufficient 

(1) Evidence of stabbing of the 
prosecuting witness in a fight with 
accused wherein the prosecuting wit¬ 
ness used only his fists sustained a 
conviction of stabbing.—^Hix v. 
State, (Ga.App.) 174 S.E. 157. 

(2) Conviction for unlawfully 
stabbing the prosecuting witness 
throwing firecrackers about accused 
was held authorized by the evidence. 
—Chisholm v. State, 152 S.E. 907, 
41 Ga.App. 311. 

(3) Evidence of a free-for-all fight 
was held sufficient to sustain a con¬ 
viction for cutting and stabbing.— 
James v. Commonwealth, 247 S.W. 
945, 197 Ky. 677. 

lusufficient evidence 

Conviction for cutting and stab¬ 
bing another with a razor was held 
not sustained by evidence not show¬ 
ing a cut by the razor or defendant's 
possession thereof.—Mays v. State, 
147 S.E. 403, 39 Ga.App. 498. 

66L People V. Hunter, 235 P. 67, 71 

Cal.App. 315—People v. Dodini, 196 

P. 610, 61 CaLApp. 179. 

Evidence held sufficient to show in- 
tent 

(1) In a prosecution for assault 
with a deadly weapon, evidence was 
held sufficient to show that, when ac¬ 
cused pointed a gun at the com¬ 
plaining witness, his intent was fe¬ 
lonious.—^People V. Dodini, 196 P. 
510, 51 Cal.App. 179. 

(2) In a prosecution for assault 
with a deadly weapon, where accus¬ 
ed visited his wife's apartment, evi¬ 
dence that he was attempting to take 
a gun from his sock when she jump¬ 
ed out of the window was held suffi¬ 
cient to shbw attempted execution of 
intent to kill, which, together with 
present ability, constitutes the of¬ 
fense.—People V. Hunter, 235 P. 67, 
71 CaLApp. 316. 

67. Young V. State, (Neb.) 266 N.W. 

908. 

Intent established 

In a prosecution for shooting with 
intent to wound, evidence establish¬ 
ed the existence of a specific intent 
to wound.—Young v. State, (Neb.) 
266 N.W. 908. 

Evidence of intent in carrying a 
pistol on a public road through ac- 
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dence, the jury entertain a reasonable doubt as to 
whether he acted in self-defense.®^ 

c. On Female or Child 

The weight and sufficiency of the evidence In prose¬ 
cutions for assaults on females or children is governed by 
general rules. 

The general rules as to the weight and sufficiency 
of the evidence apply to assaults on females or 
children,including indecent assaults^® The un¬ 
corroborated testimony of the prosecutrix may be 
sufficient to sustain a conviction for an indecent as¬ 
sault,even though she be a child. "^2 

Sex and age of accused. Evidence that accused 
was a man,*^® or that he was a justice of the peace 
or constable of his precinct, discharging the duties 
of his office,'*'^ is sufficient proof that he is an adult 
male. If there is a total want of evidence that ac¬ 


6 C.J.S. 

cused was an adult male, the conviction will be set 
aside.*^® 

Sex of victim. The fact that the person assaulted 
is a female may be established as well by circum¬ 
stantial as by direct evidence.76 

§ 126. Trial 

The general rules governing the trial of criminal 
causes apply in trials for assault and battery. 

The conduct of prosecutions for assaults is regulat* 
ed by the rules governing trials in criminal cases gen¬ 
erally. Thus the court will properly forbid the trial 
of an irrelevant issue.*^7 Likewise, it is improper 
for counsel on direct examination to put questions 
to a witness which are leading or which assume facts 
not in evidence.*^® 
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CTised's homestead, where assault 
was proved, sustained a conviction 
for assault while unlawfully carry¬ 
ing a pistol.—^Deuschle v. State, 4 
S,W.(2d) 559, 109 Tex.Cr. 355. 

68. State V. Talarlco, 193 P. 860, 67 
Utah 229. 

69. £videaco held sufflcieiLt 

(1) To sustain a conviction for an 
assault on a female.—State v. Fish¬ 
er, 154 N.W. 5S7, 172 Iowa 462— 
State V. Daly, 200 N.W. 746, 161 
Minn. 26—Wood v. Commonwealth, 
140 S.E. 114, 149 Va. 401. 

(2> To sustain a conviction for an 
assault on a child.—State v. Coyle, 
175 P. 971, 103 Kan. 750—Shoemaker 
V. State, (Okl.Cr.) 53 P.(2d) 1133— 
Rogers v. Commonwealth, 111 S.E. 
231, 132 Va. 771. 

5 C.J. p 790 note 16 [a]. 

SvideiLce held iiisiiffi.ciexLt to show 
that accused assaulted the prosecu¬ 
trix, in a prosecution for aggravated 
assault.—Priest v. State, 47 S.W.(2d) 
280, 120 Tex.Cr. 31. 

Assault OIL wife 

Evidence was held to sustain a 
conviction of assault and battery 
committed on accused’s wife.— 
Brown v. State, 115 So. 65, 22 Ala. 
App. 286. 

Self-defense 

Evidence was held to warrant a 
finding that accused in assaulting a 
female was not acting in self-de¬ 
fense.—^Nobles V. State, 200 S.W. 
1090, 83 Tex.Cr. 46. 

Proof that an adult woman lived 
with defexidant’s family, being the 
daughter of his wife, does not raise 
the issue that he stood in loco paren¬ 
tis and was entitled to chastise her. 
—State V. Fisher, 154 N.W. 587, 172 
Iowa 462. 

70. Bvidence held sufficient to sus¬ 


tain a conviction for an indecent as¬ 
sault on a female. 

Ala.—Laxson v. State, 104 So. 872, 
21 Ala.App. 19. 

Ga.—Overstreet v. State, (App.) 172 
S.E. 116—Whiddon v. State, 122 
S.E. 243, 31 Ga.App. 776. 

Minn.—State v. Gandel, 217 N.W, 
120, 173 Minn. 305. 

Miss.—Crawford v. State, 112 So. 
681, 146 Miss. 540. 

TVIo.—State V. Osborn, (App.) 240 S. 
W. 820, certified (Mo.) 246 S.W. 
878. 

Tex.—Teel v. State, (Cr.) 70 S.W. 
(2d) 716—^Poldrack v. State, 216 S. 
W. 170, 86 Tex.Cr. 272. 

Indecent liberties on child 

(1) Evidence was held to sustain a 
conviction for taking indecent liber¬ 
ties with a child.—State v. La 
Louche, 166 A. 252, 116 Conn. 691— 
People V. Boetcher, 132 N.E. 236, 298 
Ill. 580—^People v. Karpovich, 123 N. 
B. 324, 288 Ill. 268. 

(2) Evidence was held insufficient 
to sustain a conviction for taking 
indecent liberties with a sixteen- 
year-old girl.—State v. Rolfe, 186 N. 
W. 574, 151 Minn. 261. 

(3) In a prosecution for aggravat¬ 
ed assault on a girl nine years old, 
evidence was held insufficient to 
show indecent fondling of her per¬ 
son by defendant.—St. John v. State, 
(Tex.Cr.) 178 S.W. 360. 

No higher than third degree assault 
In a prosecution for assault with 
intent to commit rape, evidence 
wholly failing to establish any overt 
act by defendants indicating desire 
or intent to commit the crime was 
held insufficient to support a con¬ 
viction for an offense higher than 
assault in the third degree.—State v. 
Marshall. 193 N.W. 165, 155 Minn. 
247, 


Shame and hnmiliation 
In a prosecution for assault to 
rape, resulting in a conviction of ag¬ 
gravated assault, evidence was held 
to show that the treatment of the in¬ 
jured female by accused produced 
feelings of constraint and shame 
and humiliating emotions of the 
mind in her.—^Hand v. State, 227 S. 
W. 194, 88 Tex.Cr. 422. 

Consent of female 
Evidence that the female fled aft¬ 
er accused kissed her and put his 
hand on her person warrants the 
conclusion that his advances were 
without her consent, and so consti¬ 
tuted an assault.—Stark v. Common¬ 
wealth, 184 S.W. 875, 169 Ky. 539. 

71. Hill V. State, 38 S.W. 987, 39 
S.W. 666, 37 Tex.Cr. 279, 66 Am.S. 
R. 803—5 aJ. p 790 note 14. 

72- People v. Freeman, 91 N.E. 708, 
244 Ill. 590. 

73. Ahlgren v. State, 238 S.W. 651, 
91 Tex.Cr. 267—5 C.J. p 792 notes 
29, 31. 

In county twenty-four years 
Accused’s own testimony that he 
had lived in the county for twenty- 
four years was sufficient to show 
him to be an adult male.—^Ahlgren 
V. State, 238 S.W. 651, 91 Tex.Cr. 
267. 

74. Johnson v. State, 128 S.W. 614, 
59 Tex.Cr. 263—Pilcher v. State, 
25 S.W. 24, 32 Tex.Cr. 557. 

75. Priest v. State, 47 S.W.(2d) 280, 
120 Tex.Cr. 31—5 C.J. p 792 note 

32. 

76. Johnson v. State, 128 S.W. 614, 
59 Tex.Cr. 263—5 C.J. p 792 note 

33. 

77. People V. Shaffran, 220 N.W. 
716, 243 Mich. 527. 

78. State V. Isaacson, 159 A. 483, 
114 Conn. 567. 
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§ 127. —— Questions of Law and Fact 

a. In general 

b. Matters of justification 

c. Deadly character of weapon 

d. Dismissal, nonsuit, and direction of 

verdict 

e. Included offenses 
a. In General 

Questions of fact are for the jury where there Is suf¬ 
ficient conflicting evidence to justify their submission. 

Provided the evidence is sufficient to justify the 
submission of the issue to the jury,'^^ and the evi¬ 


dence is conflicting, the questions as to whether the 
acts done constitute an assault,^® an assault with a 
deadly or dangerous weapon,®^ or a malicious shoot¬ 
ing ;82 whether there existed the necessary intent^^ 
and present ability,^^ or the particular intent neces¬ 
sary to constitute an aggravated assault whether 
accused interfered with an officer in the exercise of 
his duty;S® whether the act was done without con¬ 
siderable provocation,and against the prosecutor's 
consent what constitutes great bodily injury or 
harm;S9 whether grievous bodily harm might re¬ 
sult whether accused is responsible for an as¬ 
sault committed by others,^^ or whether he was an 


79. Evidence held to present Jury 
question 

(1) On common assault.—State v. 
Lipp, (Mo.App.) 234 S.W. 381. 

(2) On simple assault.—State v. 
Wagstaif, 105 S.E. 283, 115 S.C. 198. 

(3) In a prosecution for assault 

with a deadly weapon, without intent 
to kill, evidence was held sufficient 
to make the question of accused’s 
guilt one for the jury.—People v. 
Veitenheimer, 201 N.W. 475, 229 

Mich. 409. 

(4) Evidence in a prosecution for 
assault with intent to do great bod¬ 
ily injury was held to present a jury 
question.—State v. Grimm, 221 N. 
W. 804, 206 Iowa 1178—State v. 
Dickson, 202 N.W. 225, 200 Iowa 17 
—People V. Johnson, 197 N.W. 560, 
226 Mich. 376. 

(5) Evidence of second degree as¬ 
sault was held to make accused’s 
guilt a question for the jury.—State 
v. Dennison, 21 P.(2d) 63, 94 Mont. 
159—State v. Karri, 276 P. 427, 84 
Mont. 130. 

(6) In a prosecution for secret as¬ 
sault by shooting, evidence was held 
sufficient to justify the submission 
of the case to the jury.—State v, 
Robinson, 106 S.E. 155, 181 N.C. 516. 

(7) Testimony as to accused’s 
statement that he shot in self-de¬ 
fense, and other evidence that the 
shooting was not accidental, were 
held sufficient to take the case to the 
jury.—State v, Serfling, 230 P. 847, 
131 Wash. 605. 

(8) In a prosecution for assault by 
obscene language and menacing con¬ 
duct toward a young girl, without 
any physical contact, evidence, view¬ 
ed most favorably for the state, was 
held sufficient to take the case to 
the ju?y.—State v. Williams, 120 S.E. 
224, 186 N.C. 627. 

Insufficient for jury 

In a prosecution for felonious as¬ 
sault on certain parties by putting 
arsenic in the dough from which bis¬ 
cuits were made for consumption by 


such parties, evidence that accused 
was in the kitchen on the morning 
that the poison allegedly was put 
in the flour from which the biscuits 
were made and had opportunity to 
commit the act was held insufficient 
for the ju^J^—State v. White, 181 S. 
E. 558, 208 N.C. 537. 

Sufficiency a matter of law 
It is for the court to determine as 
a matter of law whether sufficient 
proof has been introduced to warrant 
the submission of self-defense to the 
jury.—State v. Daugherty, 173 P. 
437, 102 Wash. 501. 

80. Ala.—Cole v. State, (App.) 166 
So. 58—Doody v. State, 115 So. 66, 
22 Ala.App. 289—^Brown v. State, 
115 So. 65, 22 Ala.App. 286. 

Ark.—^Watkins v. State, 18 S.W. (2d) 
343, 179 Ark. 776. 

Okl.—Crilley v. State, 181 P. 316, 15 
OkLCr. 44. 

Pa.—Commonwealth v. Holgate, 75 
Pa.Super. 471. 

Vt—State V. Bean, 180 A. 882. 

Wash.—State v. Brooks, 19 P.(2d) 
924, 172 Wash. 221. 

5 C.J. p 792 note 40. 

81. Ariz.—Gonzalez v. State, 188 P. 
872, 21 Ariz, 385. 

Mo.—State v. Hodges, 295 S.W. 786. 
Okl.—Woods V. State, 235 P. 250, 30 
Okl.Cr. 103. 

82. Krone v. Commonwealth, (Ky.) 
96 S.W.(2d) 1052—^Lee v. Common¬ 
wealth, 63 S.W.(2d) 483, 250 Ky. 
421—^Volz V. Commonwealth, 32 S. 
W.(2d) 714, 236 Ky. 88—Baker v. 
Commonwealth, 294 S.W. 790, 219 
Ky. 834. 

88. Garofola v. State, 238 N.W. 755, 
121 Neb. 850—Vanderpool v. State, 
211 N.W. 605, 115 Neb. 94—5 C.J. 
p 792 note 41. 

84. Gonzalez v. State, 188 P. 872, 
21 Ariz. 385—5 C.J. p 793 note 42. 
Whether weapon was loaded 
In a prosecution for assault with 
a deadly weapon, where the revolver 
used was found to contain two empty 
shells and one loaded cartridge, ac¬ 
cused’s explanation that he fired 
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blank cartridges at the complaining 
witness, and later placed a loaded 
cartridge in the revolver, merely 
raised a conflict in the evidence, 
which was for the jury to settle.— 
Gonzalez v. State, 188 P. 872, 21 Ariz. 
385—5 C.J. p 793 note 42 [c]. 

85. Hallett v. State, 190 N.W. 862, 
109 Neb. 311—5 C.J. p 793 note 43. 
Willfulness and malice 

Whether the shooting and the 
wounding were done willfully and 
maliciously was held for the jury. 
— ^Volz V. Commonwealth, 32 S.W. 
(2d) 714, 236 Ky. 88. 

Whether abandonment of infant by 
parent is felonious assault or simple 
assault is for the jury.—Dickson v. 
State, 106 So. 619, 21 Ala.App. 151, 
certiorari denied 106 So. 620, 214 Ala. 
117. 

88. People v. Kramer, 215 N.W. 62, 
240 Mich. 98. 

Intoxication of arrested companion 

In a prosecution for assaulting a 
sheriff and resisting arrest of ac¬ 
cused’s companion, whether the com¬ 
panion was intoxicated was held for 
the jury.—People v. Kramer, 215 N. 
W. 62, 240 Mich. 98. 

87. Ruble V. People, 67 Ill.App. 438. 

88. Littledike v. Wood, 255 P. 172, 
69 Utah 323-5 C.J. p 793 note 45. 

Whether combat was mutual or 
the result of willful and malicious 
assault warranting punitive damages 
was held for the jury.—Littledike v. 
Wood, 255 P. 172, 69 Utah 323. 

89. Minn.—State v. Bowers, 228 N. 
W. 164, 178 Minn. 589. 

Neb.—Hallett v. State, 190 N.W. 862, 
109 Neb. 311. 

Tex.—Svidlow v. State, 236 S.W. 101, 
90 Tex.Cr. 510. 

5 C.J. p 793 note 46. 

90. People v. McKenzie, 39 N.T.S, 
951, 6 App.Div. 199. 

5 C.J. p 793 note 47. 

91. Johnson v. State, 128 S.W. 614, 
59 Tex.Cr. 263—6 C.J. p 793 note 
48. 
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aider or abettor cf another the nature^^ and the 
identification of the instrument with which it is 
claimed the assault was made;®^ whether the per¬ 
son assaulted is commonly known by tfea name charg¬ 
ed in the indictment whether accused was over the 
statutory age and whether he has been sufficiently 
identified as the assailant-^7 are all for the jury under 
proper instructions. 

The weight to be accorded evidence tending to 
establish the good reputation of accused is a ques¬ 
tion to be determined by the jury. 

b. Matters of Justification 

Issues of fact raised by accused's defense are for the 
determination of the jury. 

Whether the circumstances are such that accus¬ 


ed was justified,and therefore whether he was 
acting in self-defense,^ in defense of others,2 or in 
defense of his property^ is ordinarily a question of 
fact for the jury. It is also for the jury to say 
whether accused was the aggressor whether the 
circumstances would have excited the fears of a 
reasonable man;^ whether opprobrious or abusive 
words were a justification for the assaultwhether 
accused fled the scene of the assault to escape arrest 
or to escape danger;*^ whether the punishment of 
a pupil by a school teacher^ or of a child by a parent^ 
was excessive; whether accused stood in loco paren¬ 
tis whether the amount of force used was suitable 
and moderate, or excessive in any particular case,ii 
as, for example, in making an arrest^^ or when used 


92. Ky.—^Harman v. Common¬ 

wealth, 263 S.W. 733, 204 Ky. 186. 

Okl.—Belvin v. State. 165 P. 617. 13 
Okl.Cr. 458. 

Or.—State v. Enloe, 31 P.(2d) 772. 
S.C.—State V. Gilbert, 93 S.E. 125, 
107 S.C. 443. 

93. Norwood v. State, 59 S.E. 828, 3 
Ga.App. 325. 

94. McBrayer v. State, (Tex.Cr.) 34 
S.W. 114—Thompson v. State, 33 S. 
W. 871, 35 Tex.Cr. 352. 

95. Commonwealth v. Warren, 44 N. 
E. 1073, 167 Mass. 53. 

9€. State v. Lefler, 163 S.E. 878, 202 
N.C. 700. 

97. N.J.—State v. Daly, 144 A. 310, 
7 N.J.Misc. 108. 

Tex.—Savage v. State, 244 S.W. 1002, 
92 Tex.Cr. 520. 

5 C.J. p 793 note 52. 

93. Ala.—Rosenbaum r. State, 33 
Ala. 354. 

Iowa.—State v. Wolf, 84 N.W. 536, 
112 Iowa 458. 

Ohio.—^Baum v. State, 27 Ohio Cir. 
Ct. 569. 

5 C.J. p 794 note 69. 

99. Salisbury v. State. 235 S.W. 901, 
90 Tex.Cr. 438—5 C.J. p 793 note 
55. 

Belief in commission of felony 
Reasonable grounds for belief of 
the commission of a felony to jus¬ 
tify arrest without a warrant is for 
the jury, where the facts are dis¬ 
puted, otherwise the question is for 
the court—^Dixon v. State, 132 So. 
684, 101 Fla. 840. 

Shooting at tires 

Where accused shot into an auto¬ 
mobile, whether accused, convicted 
of aggravated assault, shot only for 
the purpose of striking a tire and 
stopping the vehicle, is for the ju¬ 
ry.—Salisbury v. State, 235 S.W. 901, 
90 Tex.Cr. 438. 

Whether a ^^breach of the peace” 
occurred so as to require the condi¬ 
tional seller's retaking of the auto¬ 


mobile to be by legal process rather 
than by force is a fact question for 
the jury.—People v. Halliday, 261 N. 
Y.S 342, 237 App.Div. 302. 

1. Ala.—^Maddox v. State, 124 So. 
667, 23 Ala.App. 314. 

Ariz.—^Ricliardson v. State, 268 P. 
615, 34 Ariz. 139. 

Iowa.—State v. Steinke, 170 N.W. 
801, 185 Iowa 481. 

Ky.—^Edgars v. Commonwealth, 243 

S.W. 1023, 195 Ky. 827. 

Md.—^Winner v. State, 125 A. 397, 
144 Md. 682 

N.T,—People v. McKay, 250 N.Y.S. i 
424, 232 App.Div. 511, affirmed 178 ! 
N.E. 798, 257 N.Y. 568. 

N.C,—State v. Jenkins, 143 S.E. 538, 
195 N.C: 747. 

Tex.—^Mathis v. State, 206 S.W. 528, 
84 Tex.Cr. 347. 

5 C.J. p 794 note 56. 

2. State V. Maney, 138 S.E. 441, 194 
N.C. 34—5 C.J, p 794 note 56 [h], 
Cc]. 

3. State V. Terrell, 186 P. 108, 55 
Utah 314, 25 A.L.R. 497. 

Who has the actual peaceable pos- 
session of a dwelling house, under 
the principle that such a person may 
j defend that possession by reasonable 
force, is a question to be determined 
in view of the circumstances of each 
particular case and may, under some 
circumstances, be a difficult one to 
determine.—^Territory v. Savidge, 14 
Hawaii 286. 

4r. Cal.—People v. Alhori, 275 P. 

1017, 97 CaLApp. 537. 

Iowa.—State v. Steinke, 170 N.W. 
801, 185 Iowa 481. 

Ky.—Harrison v. Commonwealth, 16 
S.W.(2d) 471, 229 Ky. 25. 

La.—^Fontenot v. Tremie, 139 So. 658, 
19 La.App. 67. 

N.Y,—People v. McKay, 250 N.Y.S. 
424, 232 App.Div. 511, affirmed 178 
N.B. 798, 257 N.Y. 568. 

5 C.J. p 794 note 57. 

5. People V. Alhori, 275 P. 1017, 97 
CaLApp. 537. 
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6. Covls V. State, 118 So. 49, 22 Ala. 
App. 679, reversed on other 
grounds 118 So. 51, 218 Ala. 47, 
followed in 118 So. 923, 22 Ala. 
App. 664, which was reversed on 
other grounds in 118 So. 920, 218 
Ala. 704—5 C.J. p 794 note 58. 
Whether accused knocked down 

another for using abusive language 
before his wife and children, is for 
the jury.—State v. Maney, 138 S.E. 
441, 194 N.C. 34. 

7. State V. Grandon, 147 A. 727, 7 
N.J.Misc. 1052. 

8. Gibson v. State, 203 S.W. 1091, 
83 Tex.Cr. 468—^Harris v. State, 
203 S.W. 1089, 83 Tex.Cr. 468—6 C. 
J. p 794 note 60. 

2, Cameron v. State, 136 So. 418, 24 
Ala.App. 438—5 C.J. p 794 note 61. 
Good faith 

Whether a parent acted in good 
faith and with parental love in chas¬ 
tising a child is a question for the 
jury under proper instructions.— 
Cameron v. State, 136 So. 418, 24 
Ala.App. 438. 

10- State V. Bost, 34 S.E. 650, 125 
N.C. 707. 

11. Ga.—^Harris v. State, 95 S.E. 

268, 21 Ga.App. 792. 

N.C.—State v. Jenkins, 143 S.E. 638, 
195 N.C. 747. 

5 C.J. p 794 note 62. 

Preventing illegal arrest 
In a particular case it is for the 
jury to say whether the force used 
to prevent an illegal arrest exceeded 
what was necessary.—^Harris v. 

State, 95 S.E. 268, 21 Ga.App. 792., 
12- U.S,—^Fish V. People of State of 
Michigan, (C.C.A.Mich.) 62 P.(2d) 
659. 

Fla.—Dixon v. State, 132 So. 684, 101 
Fla. 840. 

5 C.J. p 794 note 63. 

Recklessness 

Whether a shot, fired by the ac¬ 
cused custom patrol inspector at a 
fleeing speed boat and striking an ex- 
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in defense of self,13 a third person,i< or property ;15 
and whether the prosecutor was a trespasser.!® 
However, whether a rule or regulation of a school 
is reasonable, justifying an assault by a teacher on 
a pupil for its infringement, is for the court-H 

c. Deadly Character of Weapon 

The deadly character of the weapon used Is ordi¬ 
narily for the jury where it Is not deadly per se. 

Whether an instrument used in an assault is a 
deadly weapon is a question of law, w-here there 
is no dispute about the facts but, where the in¬ 
strument used is not one declared by statute to be 
a deadly weapon or where its character, whether 
dangerous or deadly, or not, is doubtful, or where 
its character depends on the manner in which it is 


used, the question whether there was an assault with 
a dangerous or j^eadly weapon is to be submitted to 
the jury.i^ Where the alleged weapon is not de¬ 
fined by the statute as deadly, a case may exist where, 
from the ordinary harmless character of such in¬ 
strument in the light of its claimed use, the court 
can say as a matter of law, under the circumstances 
shown, that it is not a deadly weapon.2^> 

d. Dismissal, ITonsuit, and Direction of Verdict 

Unless there is an entire absence of evidence to 
show the commission of the offense charged, the case 
should be submitted to the jury. 

The case should be submitted to the jury to de¬ 
termine the guilt or innocence of accused, unless 
there is an entire absence of evidence to show the 
commission of the offense charged,2l and even where 


cursion boat passenger, was excus¬ 
able misadventure or indicated such 
indifference toward the safety of the 
excursion boat passengers as to sup¬ 
ply a place of direct criminal intent, 
is for the jury.—Fish v. People of 
State of Michigan. (C.C.A.Mich.) 62 
F.(2d) 659. 

13. Tex.—^Dickey v. State, 268 S.W. 
462. 99 Tex.Cr. 83. 

Wash.—State v. Brooks. 19 P.(2d) 
924, 172 Wash. 221, 

W.Va.—State v. McCallister, 162 S.E. 

484, 111 W.Va. 440. 

5 C.J. p 794 note 64. 

14. State V. Maney, 138 S.E. 441, 
194 N.C. 34—5 C.J. p 794 note 65. 

15. State V. Terrell, 186 P. 108, 55 
Utah 314, 25 A,L.R. 497—5 C.J. P 
794 note 66. 

ITecesslty for shooting burglar 
In a prosecution for assault with 
a deadly weapon with intent to do 
bodily harm, accused having shot 
one burglarizing his rabbit pens, the 
fact as to whether or not there was 
a reasonable necessity for the shoot¬ 
ing was a Question to be determined 
from the testimony by the jury un¬ 
der proper instructions.—State v. 
Terrell, 186 P. 108, 55 Utah 314, 25 A. 
L,R. 497. 

IG. Ala.—Little v. State, 8 So. 82, 89 
Ala, 99. 

Mich.—^People v. Upton, 135 N.W. 
108, 169 Mich. 31. 

Mo.—State v. Forsythe, 1 S.W. 834, 
89 Mo. 667. 

5 C.J. p 794 note 67. 

17. State V. Davis, 139 N.W. 1073, 
158 Iowa 501. 

18. Neb.—Krchnavy v. State, 61 N. 
W. 628, 43 Neb. 337. 

Nev.—State v. Rigg, 10 Nev. 284. 
N.C.—State v. Sinclair, 27 S.E. 77, 
120 N.C. 603. 

Porto Rico.—^People v. Rivas, 16 Por¬ 
to Rico 581. 

S.D.—State v. Hammond, 86 N.W. 
627, 14 S.D. 545. j 


18. N.M.—State Conwell, 13 P. 

(2d) 554, 36 N.M. 253. 

N.Y.—People v. Irving, 95 N.T. 541. 
N.C.—State v. Watkins, 158 S.E. 393. 
200 N.C. 692—State v. Beal, 87 S. 
E. 416, 170 N.C. 764. 

Okl.—Castleberry v. State, 221 P. 
1044, 26 Okl.Cr. 59—Moody v. 

State, 148 P. 1055, 11 Okl.Cr. 471. 

5 C.J. p 793 note 54. 

Not dangerous per se 

(1) A claw hammer.—Wilcox v. 
State, 166 P. 74, 13 Okl.Cr. 599. 

(2) A pistol used merely as a 
bludgeon.—^Hilliard v. State, 218 S. 
W. 1052, 87 Tex.Cr. 16, 8 A.L.R. 1316. 

(3) A plank.—^Moody v. State, 148 
P. 1055, 11 Okl.Cr. 471. 

(4) An undescribed pocketknife.— 
Castleberry v. State, 221 P. 1044, 26 
OkLCr. 59. 

To produce grievous bodily harm 
The question whether the weapon 
is ‘‘likely to produce grievous bodily 
harm” is one of fact for the jury.— 
People V. McKenzie, 39 N.T.S. 951, 6 
App.Div. 201, 11 N.Y.Cr. 291. 

ao. State V. Conwell, IS P.<2d) 554, 
36 N.M. 253. 

21. Ky.—Rawlings v. Common¬ 
wealth, 230 S.W. 629, 191 Ky. 401. 
Miss.—^Anderson v. State, 151 So. 

558, 168 Miss. 424. 

5 C.J. p 795 note 70. 

Affirmative charge not warranted 

(1) That an indictment charged an 
assault on Clarence H, or another 
name unknown to the grand jury, 
did not warrant an affirmative 
charge under the evidence justify¬ 
ing the inference that, if he was in 
fact named Raymond H, he was also 
called Clarence.—^Ledbetter v. State, 
139 So. 299, 24 Ala.App. 683. 

(2) Where there was testimony 
from which the jury could rightfully 
infer that accused was in striking 
distance when he threw a rock, a 
general affirmative charge requested 
by accused was properly refused.— 
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Hairrell v. State, (App.) 169 So. 222, 
certiorari denied 169 So. 223, 232 
Ala. 674. 

Direction of verdict not warranted 

(1) Where the evidence was con¬ 
flicting as to whether defendants 
charged with malicious shooting and 
wounding shot at the prosecuting 
witness before he shot at them, de¬ 
fendants were not entitled to a di¬ 
rected verdict.—^Rawlings v. Com¬ 
monwealth, IZO S.W. 529, 191 Ky. 
401. 

(2) A directed verdict of not guil¬ 
ty of assault on the theory that the 
injured person had unlawfully at¬ 
tempted to arrest accused was held 
properly refused.—^Watkins v. State. 
18 S.W.(2d) 343, 179 Ark. 776. 

(3) In a prosecution against a 
peace officer for shooting and 
wounding the prosecuting witness 
whom he was attempting to arrest 
for a misdemeanor under a warrant, 
the evidence was held not to support 
a direction that accused was guilty 
as a conclusion of law.—State v, 
Dunning, 98 S.E. 530, 177 N.C. 559, 
3 A.L.R. 1166. 

(4) In a trial of two defendants 
for aggravated assault and battery, 
where the evidence shows that de¬ 
fendants were on the street together, 
that one prevented a bystander from 
interfering while the other commit¬ 
ted assault, and, when others came 
up, said to the assailant, “That is 
enough,” the court does not err in 
refusing to direct a verdict In favor 
of the former.—State v. Charles, 93 
S.E. 136, 107 S.C, 418. 

6 C.J. p 795 note 70 [a] (1). 
Peremptory instruction unauthorized 

(1) A peremptory instruction for 
acquittal in a prosecution for felo¬ 
nious assault was properly refused, 
where the evidence made a case of 
common assault.—State v. Johnson, 
300 S.W. 702, 318 Mo. 596. 

(2) Evidence that accused commit¬ 
ted the alleged offense of assault 
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there is no evidence tending to establish a plea of 
justification and in any aspect of the testimony the 
guilt of accused is manifest, while the judge may 
tell the jury ‘'if they believe the evidence,” or "if 
they find the facts to be as testified,” etc., "they 
will render a verdict,” etc., he cannot direct a ver¬ 
dict against accused; it must be rendered by the 
jury.22 However, where all of the evidence is in¬ 
sufficient as a matter oi law to convict accused, the 
court should advise the jury to acquit him.23 

Where a complete defense is established by the 
staters evidence, accused should be allowed to avail 
himself of such defense on a motion for judgment as 
oi nonsuit.24 

e. Included Offenses 

Where there is sufficient evidence from which the 
Jury might return a verdict for an included offense, It 
is properly submitted. 

If there is no evidence from which the jury could 
find accused guilty of assault as an included offense 


in the offense charged, it need not be submitted to 
them.25 However, where the record discloses suffi¬ 
cient evidence on which the jury might return a ver¬ 
dict for the included offense, it is properly submit- 
ted.26 

§ 128 . — Instructions 

a. In general 

b. Requisites and validity in general 

c. Definition of offense 

d. Lower grades as included offenses 

e. Matters of justification 

a. In General 

The general rules as to the giving or refusing of in¬ 
structions in criminal trials apply in prosecutions for 
assault and battery. 

In accordance with the rules regulating instruc¬ 
tions generally charges by the court to the jury which 
are duplicitous,or argumentative,^^ or confusing 
or misleading,29 or which relate to immaterial or ir- 


and battery In resisting: unlawful 
arrest does not authorize a peremp¬ 
tory instruction of acquittal.—Com¬ 
monwealth V. Remley, 77 S.W.(2d) 
784, 257 Ky. 209. 

On motion for nonsuit 

(1) As against a motion for a non¬ 
suit the evidence was held for the 
jury in an action against rural police 
for assault and wrongful imprison¬ 
ment—Houston V. De Herrodora, 136 
S.E. 3, 192 N.C. 749. 

(2) On a motion for a nonsuit 
accused's guilt of assault with a 
deadly weapon, where the evidence 
showed that the assault was com¬ 
mitted and that accused shot the 
state's witnesses with a gun, was 
held for the jury.—State v. Bateman, 
165 S.B. 335, 203 N.C. 843. 

(3) Evidence of assault and bat¬ 
tery, in that accused grabbed the 
prosecutrix by the arms, was held 
for the jury, as against a motion for 
nonsuit.—State v. Gooding, 146 S.E. 
806, 196 N.C. 710. 

Refusal to dismiss proper 

The court properly refused to dis¬ 
miss a prosecution for assault with 
intent to kill and infliction of seri¬ 
ous injury not resulting in death, 
where there was undisputed evidence 
of assault with deadly weapons.— 
State V. Hefner, 155 S.E. 879, 199 N. 
C. 778. 

22. State v. Hill. 53 S.E. 311, 141 
N.C. 769, 772—5 C.J. p 795 note 71. 

23 . Tucker v. State, 272 P. 483, 41 
Okl.Cr. 169. 

24 . State V. Fulcher, 113 S.E. 769, 
184 N.C. 663. 

Complete defense established. 

Where the evidence showed that 
accused had the right to shield his 


boy from threatened aggression of 
the prosecutrix and that he did not 
use any excessive force, and a com¬ 
plete defense was established by the 
state’s evidence, a motion for a non¬ 
suit should have been allowed.— 
State V. Fulcher, 113 S.E. 769, 184 
N.C. 663. 

25. State V. Buchan, (Iowa) 257 

N.W. 586. 

26. Iowa.—State v. Buchan, supra. 

Okl.—Stiles V. State, (Cr.) 9 P. 

(2d) 58. 

Evidence held sufficient 

(1) In a prosecution for robbery 
allegedly committed with force and 
violence, evidence was held sufficient 
to take to the jury the question of 
the included offense of assault and 
battery.—State v. Buchan, (Iowa) 
257 N.W. 586. 

(2) Whether accused committed 
assault and battery, necessarily in¬ 
cluded in the offense of assault with 
intent to commit rape, was held a 
question for the jury.—Stiles v. 
State, (OkLCr.) 9 P.(2d) 58. 

(3) In a prosecution for assault to 
murder, whether accused was guilty 
of assault with a weapon was held 
for the jury.—Stephenson v. State, 
(Ala.App.) 163 So. 466. 

(4) Under an indictment charging 
willful and wrongful assault inflict¬ 
ing grievous bodily harm, on the 
evidence, it was for the jury to de¬ 
termine whether the offense commit¬ 
ted was of a lesser degree than that 
charged and in a verdict convicting 
of assault in the second degree.— 
State V. Gaularpp, 174 N.W. 445, 144 
Minn. 86. 

(5) Evidence in a prosecution for 
assault in the first degree was held 
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to warrant the submission of accus¬ 
ed's guilt of assault in the second 
degree.—State v. Papp, 153 P. 279, 
51 Mont. 405. 

(6) Where defendants were charg¬ 
ed with the offense of assault in the 
second degree, their guilt of assault 
in the third degree is for the jury, 
under a statute to the effect that 
every person concerned in the com¬ 
mission of a felony or misdemeanor 
where he directly commits or aids 
and abets the act is a principal.— 
State V. Hanson, 8 P.(2d) 1003, 167 
Wash. 111. 

27. Knight v. State, 85 S.W. 1067, 
48 Tex.Cr. 41. 

28. Robinson v. State, 93 So, 262, 18 
Ala.App. 612—5 C.J. p 797 note 97. 

29. Cal.—^People v. Hinshaw, 227 
P. 156, 194 Cal. 1. 

Ga.—^Waldrop v. State, 149 S.E. 149, 
40 Ga.App. 222. 

Mo.—^Lehman v. Lambert, 49 S.W. 

(2d) 65, 329 Mo. 1147. 

Tex.—Caldwell v. State, (Cr.) 75 S. 
W.(2d) 259. 

Va.—^Davis v. Commonwealth, 171 S. 

E. 598, 161 Va. 1037. 

Not confusing or misleading 

(1) In a prosecution for shooting 
at another, an instruction regarding 
person's right to use force was not 
erroneous as confusing jury con¬ 
cerning self-defense.—Smith v. State, 
161 S.E. 267, 44 Ga.App. 259. 

(2) Instruction on self-defense in 
a prosecution for shooting and 
wounding was not prejudicial as mis¬ 
leading (Ky.St. § 1166).—Baker v. 
Commonwealth, 294 S.W. 790, 219 
Ky. 834. 

(3) Instruction relative to justifica¬ 
tion was not erroneous, where not 
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relevant matters,are improper if given and proper¬ 
ly refused if requested. Moreover, it has been held 
that no error may be predicated on the omission of 
the court to charge in the absence of a request.^i 
Instructions on points which have been sufficiently 
covered by other instructions may be properly re¬ 
fused, although they are correctly drawn and ap¬ 
plicable to the evidence,^^ and if the instruction giv¬ 
en is clear and correct it is immaterial that it is not 
as clear and convincing as the one offered by ac¬ 
cused and refused.33 Thus requested instructions 
on the elements of an assault are properly refused 
if fully covered by instructions already given.^^ 
Where the court has given a charge on self-defense, 
predicated on accused’s own testimony that the prose¬ 
cutor was about to assault him, it is not necessary 
to give a further charge relative to accused’s right 
to quell a disturbance made by the prosecutor in ac¬ 
cused’s house, where there is no evidence authoriz¬ 
ing it.35 However, the court may not refuse to in¬ 
struct on an element of accused’s defense which is 
supported by the evidence and is not sufficiently cov¬ 
ered by the instructions given.36 It has been held 
that the accused is entitled to have his right of self- 
defense submitted from his standpoint, and accord¬ 
ingly, it is reversible error merely to charge that ac¬ 
cused may use no more force than was reasonably 
necessary to protect himself, and refuse to charge 


that he is not guilty if he used no greater force than 
was reasonably necessary to prevent the assault^*^ 

Invading province of jury. The court must not 
instruct or comment on the weight or sufficiency 
of the evidence.38 Furthermore instructions assum¬ 
ing the existence or nonexistence of material facts 
in issue, concerning which the evidence is conflicting,, 
are erroneous.39 Thus the instructions should not as¬ 
sume the commission of the offense,40 the use of a 
weapon by accused,the use42 or nonuse^s of one 
by prosecutor, or the infliction of injury on prosecu- 
tor.44 However, it is not error to assume as true 
an uncontroverted fact,45 nor is the assuming of a' 
fact fatal where the charge, taken as a whole, was 
such that accused could not have been prejudiced.40 
Where an intent to injure is apparent, it is proper 
to refuse to submit to the jury the issue whether there 
was an intent to injure 47 Hor is an instruction ob¬ 
jectionable as assuming that accused was the ag¬ 
gressor, where it is merely in explanation of a claim 
that the assault was justifiable.4S Where language 
used by one assaulted would not as a matter of law 
justify an assault upon him, it is not error to charge 
the jury that the use of such language would be no 
defense, especially where the language claimed to be 
offensive was not used in the presence of the person 
making the assault.49 


calculated to divert Jury from cor¬ 
rect conclusion,—Co vis v. State, 118 
So. 49, 22 Ala.App. 679, reversed on 
other grounds 118 So. 51, 218 Ala. 47, 
followed in 118 So. 923, 22 Ala.App. 
664, which was reversed on other 
grounds 118 So. 920, 218 Ala. 704. 

(4) Instructions in the prosecu¬ 
tion of an automobile driver for 
aggravated assault was not mislead¬ 
ing.—^Brimhall v. State, 255 P. 165, 
31 Ariz. 522, 53 A.L.H. 231. 

30. Coleman v. State, 91 S.W. 783, 
49 Tex.Cr. 355—5 C.J. p 795 note 
76. 

31. Noland v. State, 140 S.W. 100, 
63 Tex.Cr. 275. 

Further instructions 
Where the court has given a cor¬ 
rect general charge as to the spe¬ 
cific intent necessary to the commis¬ 
sion of the crime, if additional in¬ 
structions are desired on the effect 
of drunkenness upon defendant's in¬ 
tent at the time of committing the 
assault, they must be requested,— 
Bramlette v. State, 2 S.W. 765, 21 
Tex.App. 611, 67 Am.R. 622. 

32. People V. Washburn, 201 P. 335, 
54 Cal.App. 124—5 C.J. p 803 note 
54. 

33. People V. Washburn, supra. 

34. People v. Veitenheimer, 201 N. 


W. 475, 229 Mich. 409—5 C.J. p 

803 note 55. 

Deadly weapon 

In a prosecution for assault with a 
deadly weapon, to wit, a blackjack, 
without intent to kill, court did not 
err in failing to charge that a black¬ 
jack is not in itself a dangerous or 
deadly weapon, where it correctly in¬ 
structed the Jury as to what would 
constitute a dangerous weapon and 
left the question to them.—^People v. 
Veitenheimer, 201 N.W. 475, 229 Mich. 
409—5 C.J. p 803 note 55 [d]. 

In prosecution for malicious shoot¬ 
ing without wounding, failure to in¬ 
struct under statute making it a 
misdemeanor to hold, flourish, or use 
a deadly weapon in threatening or 
boisterous manner, was not prejudi¬ 
cial error where court had instructed 
under statute making it a misde¬ 
meanor in sudden affray, or in sudden 
heat of passion, without previous 
malice, to shoot at without wounding 
another, as to which offense there 
was evidence.—Stephenson v. Com¬ 
monwealth, 94 S.W. (2d) 1002, 264 
Ky. 390. 

35. Stokes V. State, 81 S.W. 1213, 46 

Tex.Cr. 357. 

36. Barrett v. U. S., 62 App.B.C. 

25. 64 P.(2d) 148. 
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37. Fisher v. State, (Tex.Cr.) 168 
S.W. 528. 

38. Wright v. State, 42 So. 745, 148 
Ala. 596—5 C.J. p 796 note 84. 

39. State V. Lindsey, 47 S.B. 389, 
68 S.C. 276—5 C.J. p. 796 note 85. 

40. Kennedy v. State, 9 Tex.App. 
399—5 C.J. p 796 note 86. 

41. Ga.—Harris v. State, 61 Ga. 
359. 

Wis.—Regan v. State. 60 N.W. 287, 
46 Wis. 256. 

42. Allen V. State, 28 Ga. 395, 73 
Am.D. 760. 

43. McFarlin v. State, 41 Tex. 23. 

44. Floyd v. State, 15 S.W. 819, 29 
Tex.App. 341—5 C.J. p 797 note 
90. 

45. Ala.—Spigner v. State, 15 So. 
892, 103 Ala. 30. 

Minn.—Gulbertson v. Hanson, 104 N. 

W. 2, 95 Minn. 338. 

Wash.—State v. Ewing, 121 P. 834, 
67 Wash. 395. 

5 C.J. p 797 note 91. 

46. State v. Gillett 9 N.W. 362, 
66 Iowa 459. 

47. Telton v. State, (Tex.Cr.) 170 
S.W. 318. 

48. People v. Reycraft, 120 N.W. 993, 
156 Mich. 451. 

49. Nobles V. State, 77 S.B. 184, 12 
Ga.App. 355—5 C.J. p 797 note 95. 
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Cure of erroneous instructions. While the general 
rule is that a clearly erroneous instruction is not 
cured by a prior or subsequent correct instruction,^0 
still an instruction which, standing alone, may be 
objectionable may, since the instructions are to be 
considered as a whole, be cured by other instructions 
explicitly removing any erroneous implications which 
might otherwise have been drawn therefrom,®! and 
it may constitute reversible error to refuse such a 

curative instruction, 

b. Requisites and Validity in G-eneral 

The instructions should correctly state the applicable 
law and conform to the pleading and the evidence. 

The instructions should properly cover the issues 


raised®^ and fully and correctly advise the jury on 
all questions of law arising in the case which are 
necessary for their information,®^ and on all phases 
of the case presented by the evidence.®® In the 
prosecution of a negro for assault, where the evi¬ 
dence disclosed that he had addressed an obscene 
request to a white girl, it has been held not improper 
to charge the jury on the difference in race between 
them.®® 

Conformity to pleadings and proof. In accord¬ 
ance with the general rule applicable in criminal 
cases, the instructions should be applicable to and 
within the limits of the charge as laid in the in¬ 
dictment or information,®7 and be predicated on and 
limited to the evidence produced at the trial,®® al¬ 


so. Cromley v. State, 19 Ohio Clr. 
Ct(N.S.) 526—5 C.J. p 803 note 58. 

51. People v. Albori, 275 P. 1017, 
97 Cal.App. 537—5 C.J. p 803 note 
59. 

52. Shelton v. State, (Tex.Cr.) 150 
S.W. 940. 

53. Ky.—^Perkins v. Commonwealth, 
292 S.W. 498, 218 Ky. 802. 

Minn,—State v. Farmer, 229 N.W. 

789, 179 Minn. 516. 

Mo.—State v. Silvey, 296 S.W. 128. 
N.J.—State V. Flemming, 154 A. 721, 
108 N.J.Law 16. 

Pa,—Commonwealth v. Trunk, 161 
A. 767, 105 Pa.Super. 569, reversed 
167 A. 333, 311 Pa. 555. 

Tex.—Kerr v. State, 204 S.W. 107, 83 
Tex.Cr. 474. 

5 C.J. p 795 note 77. 

54. Ky.—^Denny v. Commonwealth, 
7 S.W.(2d) 1061, 225 Ky. 158. 

Mo.—State v. Henggeler, 278 S.W. 
743, 312 Mo. 15. 

A minor not being guilty of aggra¬ 
vated assault, unless there be ground 
of aggravation other than the mere 
fact that he took hold of a female, 
and it being impossible to say, as 
matter of law, that, in detaining her 
by grasping her arm and putting his 
arm about her, he did not do so for 
an innocent purpose, or that such act 
constituted “indecent familiarity" 
within the statute, there should be 
given the substance of a requested 
charge that, unless the jury believe 
beyond a reasonable doubt that he 
did as he did through lust or with 
intent to fondle her person, or intend¬ 
ed more than to detain her for some 
innocent purpose, they could not con¬ 
vict of aggravated assault.—^Davis v. 
State. 257 S.W. 254, 96 Tex.Cr. 235. 

Aggravated assault 
In a prosecution for aggravated 
assault on a female, it was error to 
refuse to charge that, even if de¬ 
fendant committed an assault, but 
did not use any unlawful violence 
with intent to injure her, to acquit 


him.—^Nobles v. State, 200 S.W. 1090, 
83 Tex.Cr. 46. 

Deadly weapon 

In a prosecution for aggravated as¬ 
sault, defendant was entitled to an 
instruction that he was not guilty, 
unless the pistol, as used as bludg¬ 
eon, was a deadly weapon.—^Nash v. 
State, 1 S.W.(2d) 635, 108 Tex.Cr. 
474. 

Reasonable doubt 
Defendant, denying the commission 
of the assault, is entitled to an in¬ 
struction on the matter of reasona¬ 
ble doubt as to whether the victim 
was struck by defendant instead of 
his adversary.—Savage v. State, 244 
S.W. 1002, 92 Tex.Cr. 520. 

55. Mo.—State v. Webb, 182 S.W. 
975, 266 Mo. 672. 

Pa.—Commonwealth v. Montpleisir, 
100 Pa.Super. 91. 

Tex.—Houghton v. State, 279 S.W. 
456, 103 Tex.Cr. 23—Savage v. 

State, 244 S.W. 1002, 92 Tex.Cr. 
520. 

5 C.J. p 795 note 78. 

Instruction warranted 

(1) Evidence in a prosecution for 
assault in the second degree was suf¬ 
ficient to warrant an instruction 
thereon.—State v. Ross, 147 P. 1149, 
85 Wash. 218. 

(2) In a prosecution of street car 
strikers for assault of a conductor 
and motorman an instruction that if 
defendants, together with other strik¬ 
ers, “agreed or consented to go out 
and asssault or unlawfully molest 
other men," and in so doing one of 
them committed assault, defendants 
would be guilty, was not error under 
the evidence,—^Moeller v. People, 199 
P. 414, 70 Colo. 223. 

56. State V. Williams, 120 S.E. 224, 
186 N.C. 627. 

57. Cal.—^People v. Hinshaw, 227 P. 
156, 194 Cal. 1. 

Ky.—^Alsbrook V. Commonwealth, 50 
S.W. (2d) 22, 243 Ky. 814. 
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Mo.—State v. Kunkel, (App.) 244 S. 
W. 968. 

Ohio.—Cromley v. State, 19 Ohio Cir. 
Ct(N.S.) 526. 

Tex.—Martin v. State, 28 S.W. (2d) 
140, 115 Tex.Cr. 618—Jones v. 

■State, (Cr.) 20 S.W.(2d) 1067— 
Fitch V. State, 277 S.W. 150, 102 
Tex.Cr. 253. 

W.Va.—State v. Best, 113 S.E. 919, 
91 W.Va. 559. 

5 C.J. p 795 note 79. 

Maimer aud means 

(1) Court's charge on assault 
should only submit whether defend¬ 
ant was guilty of assault in the 
manner and by means- set forth in 
the indictment or information.—Irl- 
beck V. State, 40 S.W. (2d) 124, 118 
Tex.Cr. 5—^Martin v. State, 28 S.W. 
(2d) 140, 115 Tex.Cr. 618. 

(2) An instruction that if accused 
committed assault with his hands or 
"anything else," not in self-defense, 
the jury should find him guilty, is not 
error where the indictment charges 
assault with a blackjack or other 
weapon unknown, and the evidence 
indicated that a ring on accused's 
hand seriously cut and bruised the 
prosecuting witness.—^Urban v. Com¬ 
monwealth, 245 S.W. 511, 196 Ky. 
770. 

Not objectionable 

In a prosecution of officer for as¬ 
sault under color of authority, an in¬ 
struction on authority of officer mak¬ 
ing arrest for violation of Motor Ve¬ 
hicle Act is not susceptible to the 
objection that it raises issues not 
presented by the information.—^Peo¬ 
ple V. Dukes, 266 P. 558, 90 Cal.App. 
657. 

sa D.C.—Mostyn v. U. S., 62 App. 

D.C. 22, 64 P.(2d) 145. 

Minn.—State v. Bryant, 219 N.W. 

877, 174 Minn. 665. 

Mo.—State v. Ruddle, 270 S.W. 105. 
Tex.—Suiter v. State, 40 S.W.(2d> 
83, 118 Tex.Cr. 13—Sooter v. State, 
4 S.W. (2d) 69, 109 Tex.Cr. 224— 
Scott V. State, 283 S.W. -835, 104 
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though for this purpose any evidence, no matter 
how apparently inconclusive it may be, is sufficient, 
even though it is merely presumptive.^^ 

Instructions which do not state correct principles 
of law,®^ or which are inapplicable to or not sup¬ 
ported by evidence,®! are improper if given and 
properly refused if requested. 

It is reversible error to submit to the jury other 
grounds of aggravation and means of committing 
the assault than those charged in the in formation. 

Different offense. An instruction permitting the 
conviction of accused as a principal upon proof of 
an act entirely different from that charged in the 
indictment or information is erroneous.®® It has 
been held that under an information charging only 
an assault, the case may not be submitted to the jury 
as assault and battery,®4 but there is authority to 
the contrary.®® 

Persons liable. In case of an assault by sever¬ 


al persons the court should inform the jury as to 
what constitutes liability on the part of principals 
and aiders and abettors,®® and as to the necessity of a 
conspiracy or common design for the conviction of 
one defendant for the act of another.®*^ 

As to punishment. In some jurisdictions it is the 
duty of the court to instruct the jury correctly as to 
their verdict and as to penalty which may be in¬ 
flicted,®® and reading the proper section of the stat¬ 
ute will not cure an error in this respect ;®9 but the 
verdict will not be set aside for a failure to so charge 
in the absence of a request for an instruction to 
supply the omission.'^® 

c. Definition of Offense 

The Instructions should explain the nature and ele¬ 
ments of the offense and define particular terms when 
necessary to a full understanding of the charge. 

The jury should be properly informed of the 
nature, elements, and ingredients of the offense.^! 
Accordingly, the court should correctly charge the 


Tex,Cr. 346—Jordan v. State, 255 
S.W. 735, 96 Tex.Cr. 70—Mooring 

V. State, 234 S.W. 70, 90 Tex.Cr. 
129. 

Va.—Davis v. Commonwealth, 171 S. 

E. 598, 161 Va. 1037. 

6 C.J. p 796 note 80. 

Xustmction properly restricted 
In submitting issue of aggravated 
assault, the court’s charge was not 
erroneous as failing to restrict the 
issue of guilt to a transaction in¬ 
volving taking of check which evi¬ 
dence raised the issue, excluding sub¬ 
sequent taking of money.—Sooter v. 
State, 4 S.W.(2d) 69, 109 Tex.Cr. 224. 

59. Jones v. State, 89 S.E, 303, 18 
Ga.App, 285—5 C.J. p 796 note 81. 

60. Mich.—^People v. Burk, 213 N. 

W. 717, 238 Mich. 485. 

Tex.—^Hand v. State, 227 N.W. 194, 
88 Tex.Cr. 422. 

61 . Ky.—Lucas v. Commonwealth, 
66 S.W. (2d) 32, 252 Ky. 25—Bush 
V. Commonwealth, 41 S.W. (2d) 
1091, 240 Ky. 195—Marks v. Com¬ 
monwealth, 4 S.W.(2d) 711, 223 Ky. 
692. 

Tex.—Hand v. State, 227 S.W. 194, 
88 Tex.Cr. 422. 

Not warranted by evidence 

(1) Instruction that, if prosecuting 
witness was put in fear by reason 
of defendant’s conduct and left the 
place where she had a right to be, 
that would be assault, was not war¬ 
ranted by the evidence.—State v. 
Stansberry, 148 S.E. 546, 197 N.C. 350. 

(2) Giving instruction that assault 
when made with an instrument such 
as a pair of handcuffs would consti¬ 
tute assault with a deadly weapon 
was error under the evidence.—State 


V. Watkins, 158 S.E. 393, 200 N.C. 
692. 

(3) In a prosecution for aggravat¬ 
ed assault, it being doubtful whether 
prosecutrix* feelings were injured, 
a charge that, when injury is caus¬ 
ed by violence, intent to injure is 
presumed, was erroneous as not jus¬ 
tified by the evidence.—Suiter v. 
State, 40 S.W. (2d) 83, 118 Tex.Cr. 
13. 

(4) A charge to convict of aggra¬ 
vated assault if accused with a dead¬ 
ly weapon but not with intent to 
murder unlawfully assaulted victim 
is inapplicable where accused’s only 
participation in the fight between his 
brother and the victim was to raise 
a hammer and say “Stand back,”— 
Crisp V. State, (Tex.Cr.) 69 S.W. (2d) 
772. 

62. Shelton v. State, (Tex.Cr.) 150 
S.W. 940—5 C.J. p 796 note 83. 

63. Ky.—^Burgess v. Commonwealth, 
195 S.W, 445, 176 Ky. 326. 

S.D.—State v. Stewart, 167 N.W. 
1046, 37 S.D. 263. 

64. Shuffield v. State, 138 SW. 402, 
62 Tex,Cr. 556. 

65. Hardy v. Commonwealth, 17 
Gratt.(58 Va.) 592. 

66. State V. Ostman, 126 S.W. 961, 
147 Mo.App. 422. 

3baw of principals 

In a prosecution for aggravated as¬ 
sault, there being evidence that ac¬ 
cused did not know his brother’s in¬ 
tention to assault victim at , time he 
asked victim to go to place where 
the brother was waiting, failure to 
instruct as requested, in connection 
with the law of principals, that, if 
accused was not aware of intention I 


of brother, there should be acquit¬ 
tal, is error.—Johnson v. State, 271 
S.W. 622, 100 Tex.Cr. 28. 

67. State V. Burusco, 214 P. 302, 61 
Utah 488. 

Erroneous instruction 
In a prosecution for assault with a 
deadly weapon with intent to do bod¬ 
ily harm, in which there was evi¬ 
dence that complaining witness, at 
the time of the alleged assault, was 
interfering with the right of defend¬ 
ants to drive their sheep over public 
domain, and that one defendant was 
armed with a pistol and codefend¬ 
ant with a rifle, instruction authoriz¬ 
ing conviction if they or either of 
them shot at the witness “while 
they were both acting together” is 
erroneous, in the absence of evidence 
that they had entered into a crim¬ 
inal conspiracy or that shooting was 
done in, pursuance of a common de¬ 
sign; the effect of the instruction 
being that defendant could be con¬ 
victed if codefendant shot at witness 
with his rifle, if the two were act¬ 
ing together in herding or driving 
the sheep.—State v. Burusco, 214 P. 
302, 61 Utah 488. 

68. Blackwell v. State, 17 S.W. 1061, 
30 Tex.App. 416—5 C.J. p 803 note 
51. 

69. Territory v. Hancock, 35 P. 1060, 
4 Ariz. 154. 

70. Rauck V. State, 11 N.E. 450, 110 
Ind. 384. 

71- Mich.—^People v. Burk, 213 N.W. 

717, 238 Mich. 485. 

Mo.—State v. Silvey, 296 S.W. 128. 
Mont.—State v. Karri, 276 P. 427, 
84 Mont 130. 
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jury as to the necessity for an attempt or offer,T2 pain or injuryJ^ The court should also define and 
physical force,73 intent,present ability,75 the ele- explain the meaning of these and other terms, when- 
ment of battery,76 and the necessity for physical ever necessary,78 although its failure to elaborate, by 


N.C.—State v. Oxendine, 122 S.R 568, 

187 N.C. 658. 

Wis.—jMainville v. State, 179 N.W. 

764, 173 Wis. 12. 

5 C.J. p 797 note 98. 

Instructions held sufficient 

(1) Instruction sufficiently set out 
all of the elements of the offense of 
assault and battery.—^Alexander v. 
Commonwealth, 287 S.W. 933, 216 Ky. 
S76. 

(2) Instruction that assault with 
intent to do great bodily harm was 
a felony within the statute making 
killing of person in commission of 
felony without design to effect death 
murder in third degree, is not error. 
—State V. Galle, 252 N.W. 277, 214 
Wis. 46. 

Instructions held erroneous 

(1) Instruction that, if the jury 
believed that defendant, ‘'without any 
just cause or provocation, and in 
defense of his person, etc.,” is er¬ 
roneous in use of word “and.”—State 
V. Welch, 278 S.W. 755, 311 Mo. 476. 

(2) In a prosecution for second de¬ 
gree assault an instruction that one 
receives grievous bodily harm in le¬ 
gal sense when another touches his 
person against his will with physical 
force intentionally hostile and ag¬ 
gressive, or projects such force 
against his person and that, if bod¬ 
ily harm was intended, proof of any 
injury would be sufficient to consti¬ 
tute grievous bodily harm, is reversi¬ 
ble error.—People v, Tuttle, 284 N. 
Y.S. 868, 246 App.Div. 183. 

<3) In a prosecution for secret as¬ 
sault an instruction to convict if de¬ 
fendants committed an assault with 
intent to kill is erroneous as omitting 
the element essential under the stat¬ 
ute, that the assault be committed 
“in a secret manner, by waylaying, or 
otherwise.”—State v. Oxendine, 122 
S.B. 568, 187 N.C. 658. 

Bistingnishdng different degrees of 
crime 

In a prosecution for assault in the 
second degree, it was not error to 
give a definition of assault in the 
first degree to distinguish between 
assaults in the second and third de¬ 
grees.—State V. Boss, 147 P. 1149, 
85 Wash. 218. 

Since ^‘simple assault” means an 
assault, an instruction restricting the 
issue to simple assault is not errone¬ 
ous on the ground that no such of¬ 
fense as simple assault exists.—^Peo¬ 
ple V. Egan, 266 P. 581, 91 Cal.App. 
44. 

72 . State v. Butler, 135 N.W, 628, 

155 Iowa 204—5 C.J. p 797 note 

99 . 


73. State V. Roby, 74 A. 638, 83 Vt. 
121 —5 C.J. p 797 note 1. 

74. Mich.—People v. Doud, 193 N. 
W. 884, 223 Mich. 120, 32 A.L.R. 
1535. 

Okl.—Dyer v. State, (Cr.) 53 P.(2d) 
700. 

Or.—State v. Cancelmo, 168 P. 721, 
86 Or. 379. 

5 C.J. p 797 note 2. 

Ordinary consequences of act 
The jury should have been told 
that if they found defendant know¬ 
ingly fired revolver toward automo¬ 
bile full of people, they could con¬ 
clude his act was unlawful, and done 
with unlawful intent, and, on such 
determination, could conclude he in¬ 
tended ordinary consequences of vol¬ 
untary act, instead of an instruction 
on presumptions.—State v. Cancelmo, 
168 P. 721, 86 Or. 379. 

Specific intent 

In a prosecution for assault with 
a deadly weapon, part of instruc¬ 
tion, stating that no specific intent is 
necessary to constitute crime charg¬ 
ed, was proper under testimony that 
defendant was angry with person 
other than the one actually shot, 
and fired at auto full of people.— 
State V. Cancelmo, 168 P. 721, 88 Or. 
379. 

Statutory presumption 
In assaults of an indecent char¬ 
acter by an adult male person on a 
female, it is not error to give in the 
charge the presumption of intent to 
injure deducible from injury set out 
in the statute.—Crispi v. State, 237 
S.W. 263, 90 Tex.Cr. 621. 

75. Cal.—People v. SyIva, 76 P. 814, 
143 Cal. 62. 

Tex.—Piper v. State, 124 S.W. 661, 
57 Tex.Cr. 605. 

5 C.J. p 798 note 3. 

76. State V. Mitchell, 116 N.W. 808, 
139 Iowa 455—5 C.J. p 798 note 5. 

77. Atkinson v. State, 138 S.W. 125, 
62 Tex.Cr. 419—Grayson v. State, 
(Tex.Cr.) 42 S.W. 293—5 C.J. p 798 
note 6. 

78. Ala.—Byrd v. State, 84 So. 777, 
17 Ala,App. 301. 

Or.—State v, Cancelmo, 168 P. 721, 
86 Or. 379. 

Tex.—Jackson v. State, 272 S.W. 179, 
100 Tex.Cr, 572—Davis v. State, 
257 S.W. 254, 96 Tex.Cr. 235. 

5 C.J. p 798 note 7. 

“Assault” and “battery” 

In prosecutions for assault and 
battery, an instruction that an as¬ 
sault is an intent to do a corporeal 
hurt or physical injury, and that “a 
battery is the actual doing of any 
unlawful hurt, however slight,” and 
that there must be both a physical 
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injury and an intent to inflict such 
injury, is correct, and not susceptible 
of interpretation as justifying a find¬ 
ing of guilty if defendants merely 
hurt the feelings of the complaining 
witnesses.—State v. Staw, 116 A. 425, 
97 N.J.Law 349—5 C.J. p 798 note 
7 [b]. 

“Indecent famlliairity” 

In submitting the issue of aggra¬ 
vated assault, within the rule that 
“indecent familiarity” by any male 
person with the person of a female 
against her will, and without her 
consent, is such an assault under the 
statute, a charge should be given 
defining such familiarity, substan¬ 
tially, as an act which is vulgar, ob¬ 
scene, or offensive to modesty and 
delicacy.—^Davis v. State, 257 S.W. 
254, 96 Tex.Cr. 235. 

Omitting “intentional” ' 

In a prosecution for assault with 
a dangerous weapon, the court erred 
in omitting from the definition of 
assault the qualifying word “inten¬ 
tional,” also in refusing to give re¬ 
quested instruction containing such 
limiting word.—State v. Cancelmo, 
168 P. 721, 86 Or. 379. 

Quarrelsome person 
An oral charge that the jury should 
consider testimony as to character 
of the assaulted person in determin¬ 
ing whether he was violent, turbu¬ 
lent, and bloodthirsty, but that the 
law does not mean a man who fights 
fair on sufficient provocation, but 
one who takes advantage, is quarrel¬ 
some, or does not fight fair, was cor¬ 
rect—^Byrd v. State, 84 So. 777, 17 
Ala.App. 301. . 

“Serious bodily injury” 

In a prosecution for aggravated as¬ 
sault, “serious bodily injury” should 
be defined, if the character of the 
injury is made an issue.—Jackson 
V. State, 272 S.W. 179, 100 Tex.Cr. 
572—5 C.J. p 798 note 7 [c]. 
“Willfully” 

In a prosecution for assault in the 
second degree, defined by statute as 
a willful assault on another with 
a weapon or other thing likely to 
produce harm, a requested instruc¬ 
tion that “willfully” means inten¬ 
tional, with a bad motive, and with¬ 
out justifiable excuse or reasonable 
ground for believing the act unlaw¬ 
ful, is properly refused, where the 
court charges that the words mean 
“intentional, that is, not accidental,” 
and the evidence shows that accused 
pointed a pistol at an officer, and by 
such means prevented a search of 
accused’s house for the purpose of 
discovering intoxicating liquors kept 
therein.—State v. Shaffer, 207 P. 
229, 120 Wash. 345. 
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definition of terms, a clear and correct instruction 
is not error.79 On the trial of an assault with a 
deadly or dangerous weapon, the court should define 
the meaning of these terms, unless the instrument is 
such per se or as a matter of law.^o 
It has been held^i and denied ^2 that an instruc¬ 
tion defining an assault and omitting the unlawful¬ 
ness thereof is insufficient 
Instructions need not be given as to matter unnec¬ 
essarily alleged in the indictment which does not 
constitute an essential descriptive averment of the 
offense,S3 nor upon matters not averred in the in¬ 
dictment or information.S4 

In a prosecution for assault and battery by the 
use of two different instruments, it is not error to 
charge the jury that to convict they need not find 
that accused used both instruments at the same 
time.S5 

Following language of statute. It is as a general 


rule sufficient to define the offense in the words of 
the statute,S6 although it is not necessary to fol¬ 
low literally the language of the statute if substan¬ 
tially equivalent words are used.37 However, read¬ 
ing to the jury the statutes relating to the offense 
is not the proper manner of instructing the jury; 
the charge should give that part of the statute ap¬ 
plicable to the facts of the case and none other,33 
unless the complete sense of the statute cannot be 
given without reading more.s® 

d. Lower Grades as Included Offenses 

Accused is entitled to an instruction on included of< 
tenses or lesser degrees of the offense charged where 
there is evidence to support such charge. 

If there is evidence that accused may have com¬ 
mitted an offense of a degree inferior to and in¬ 
cluded in the one charged in the indictment, he is 
entitled to an instruction as to the law of such in¬ 
cluded offense or inferior degree,^® and it may be re- 


79. Commonwealth v. Auerbach, 71 
Pa. Super. 54. 

80. Jackson v. State, 235 S.'VV. 882, 
90 Tex.Cr. 369—5 C.J. p 799 note 
S. 

The court erred in refusing an in¬ 
struction that a deadly weapon is 
one which in the manner used is like¬ 
ly to produce death or serious bodily 
harm, for a shotgun, when merely 
used to alarm, is not a ^‘deadly weap¬ 
on,” as correctly defined in the in¬ 
struction refused, whether loaded or 
unloaded, and its use for such pur¬ 
pose constitutes only a simple as¬ 
sault.—Jackson v. State, 235 S.W. 
882, 90 Tex.Cr. 369. 

81. State V. Shea, 74 N.W. 687, 104 
Iowa 724. 

82. Kan.—State v. Siewert, 50 P. 
(2d) 932, 142 Kan. 453. 

Or.—State v. Cancelmo, 168 P. 721, 
86 Or. 379. 

5 C.J. p 798 note 4 [a]. 

Not error 

Instruction defining assault and 
battery and requiring conviction of 
such crime if the jury found beyond 
a reasonable doubt that defendant 
unlawfully touched complainant's 
person, without defining word “un¬ 
lawfully,” is not error.—State v. Sie¬ 
wert, 50 P.(2d) 932, 142 Kan. 453. 

83. Territory v. Gonzales, 89 P. 250, 
14 N.M. 31. 

84. Jones v. State, (Tex.Cr.) 20 S.W. 
(2d) 1067. 

No need for definition 
Where there was no averment in 
the information charging an aggra¬ 
vated assault that serious bodily in¬ 
jury had been infiicted, accused is 
jiot entitled to an instruction defining 


serious bodily injury.—Jones v. State, 
(Tex.Cr.) 20 S.W.(2d) 1067. 

85. Wall V. State. 77 So. 977, 16 j 

Ala.App. 365. ' 

86. Brown v. Com., 79 S.W. 1193, 
25 Ky.L. 482—5 C.J. p 799 note 11. 
In prosecution for shooting and 

wounding, evidence was held to jus¬ 
tify instruction in language of stat¬ 
ute defining offense.—Krone v. Com¬ 
monwealth, (Ky.) 96 S.W.(2d) 1052. 

87. Smith v. State, 161 S.B. 267, 44 
Ga.App. 259—5 C.J. p 799 note 12. 

88. Clubb V. State, 14 Tex.App. 192. 

89. Townsend v. State, 35 P. 367, 7 
Wash. 462. 

90. Cal.—People v. Foss, 259 P. 123, 
85 Cal.App. 269—^People v. Mock 
Ming Pat, 256 P. 270, 82 Cal.App. 
618. 

Ga.—^Hawks v. State, 180 S.B. 363, 
51 Ga.App. 317—^Titshaw v. State, 
179 S.B. 641, 51 Ga.App. 60. 

Idaho.—State v. Garney, 265 P. 668, 
45 Idaho 768. 

Ill^People V. Gilday, 183 N.B. 573, 
351 Ill. 11. 

Iowa.—State v. Buchan, 257 N.W. 
586, 219 Iowa 106. 

Kan.—State v. Thyer, 53 P.(2d) 907, 
143 Kan. 238—State v. Lanam, 36 
P.(2d) 966, 140 Kan. 434. 

Ky.—^Little v. Commonwealth, 56 S. 
W.(2d) 526, 246 Ky. 805—^Volz v. 
Commonwealth, 32 S.W. (2d) 714, 
236 Ky. 88—Gill v. Commonwealth, 
31 S.W. (2d) 608, 235 Ky. 351— 
Lunce v. Commonwealth, 22 S.W. 
(2d) 629, 232 Ky. 214—Cruise v. 
Commonwealth, 11 S.W. (2d) 925, 

226 Ky. 831—^Harris v. Common¬ 
wealth, 292 S.W. 467, 218 Ky. 798— 
Fitzpatrick v. Commonwealth, 275 
S.W. 819, 210 Ky. 385. 
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Minn.—State v. Bryant, 219 N.W. 877, 
174 Minn. 565. 

Mo.—State v. Pine, 23 S.W. (2d) 7, 
324 Mo. 194—State v. Pinkard, 
300 S.W. 748, 318 Mo. 751—State 
V. Johnson, 300 S.W. 702. 

N.Y.—People v. Halliday, 261 N.Y. 

S. 342, 237 App.Div. 302. 

Okl.—Stiles V. State, 9 P.(2d) 58, 53 
OkLCr. 187—Fabry v. State, 213 P. 
910, 23 Okl.Cr. 215—^^loody v. State, 

148 P. 1055, 11 Okl.Cr. 471. 

Pa.—Commonwealth v. Scutack, 161 
A. 610, 105 Pa.Super. 524. 

S.C.—State V. Brown, 146 S.B. 875, 

149 S.C. 232. 

Tex.—Stroud v. State, (Cr.) 91 S.W. 
(2d) 1073—Downey v. State, (Cr.) 
86 S.W. (2d) 1084—Sanders v. State, 
(Cr.) 75 S.W.(2d) 116—Green v. 
State, 46 S.W.(2d) 1001, 120 Tex. 
Cr. 355—Short v. State, 45 S.W. (2d) 
587, 119 Tex.Cr. 34—^Deshazo v. 
State, 37 S.W.(2d) 751, 118 Tex.Cr. 
42—^Jones v. State, 28 S.W. (2d) 
146, 116 Tex.Cr. 30—Lira v. State, 
21 S.W.(2d) 506, 113 Tex.Cr. 300— 
Bookman v. State, 16 S.W. (2d) 123, 
112 Tex.Cr. 233—Studdard v. State, 
14 S.W.(2d) 69, 112 T6X.Cr. 55— 
Miller v. State, 13 S.W. (2d) 865, 
112 Tex.Cr. 125—Butler v. State, 2 
S.W.(2d) 254, 108 Tex.Cr. 643— 

Nash V. State, 1 S.W.(2d) 636, 108 
Tex.Cr. 474—Corona v. State, 300 
S.W. 79, 108 Tex.Cr. 317—^Forest v. 
State, 300 S.W. 51, 108 Tex.Cr. 159 
—Collins V. State, 299 S.W. 403, 108 
Tex.Cr. 72—Johnson v. State, 271 
S.W. 622, 100 Tex.Cr. 28—Hall v. 
State, 230 S.W. 690, 89 Tex.Cr. 254. 
Va.—Ballard v. Commonwealth, 140 
S.B. 116, 149 Va. 377. 

Wash.—State v. Johnson, 52 P.(2d) 
(2d) 317, 184 Wash. 493. 
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rsible error to refuse unless the omission to 
instruct is due to the fact that no request so to 
.arge was made by accused or exception taken to 
e failure so to charge.®® 

On the other hand, where the evidence discloses 


that accused was either guilty of a more serious 
offense, or was not guilty at all, the court is not only 
justified in failing or refusing to give an instruction 
as to the lesser offense®® but in such case it also 
seems that an instruction as to a lower degree of 


'.Va.—state v. Taylor, 142 S.E. 254, 
105 W.Va. 298. 

C.J. p 799 note 14. 
rery degree of assault inclTided 
In a prosecution for assault with 
sharp or dangerous weapon with 
tent to do bodily harm, the court 
list submit instruction upon every 
gree of assault included in the of- 
nse, which the evidence in any rea- 
nable view thereof suggests.— 
oyd V. State, 175 P. 874. 15 Okl.Cr. 
0 . 

tcond and thixd degree assault 
Where the evidence on an indict- 
ent for assault in the second de- 
ee was such as to justify a claim 
at the assault, if committed, was 
the third degree, a refusal to in- 
ruct upon third degree assault was 
ror,—State v, Brinkman, 175 N.W. 
06, 145 Minn. 18—State v. Dono- 
io, 250 P. 951, 141 Wash. 132. 

.decent assault 

In a prosecution for indecent as- 
ult, denial of an instruction that 
e offense charged included the les- 
r offense of assault and assault 
id battery is improper.—^People v. 
lace, 197 N.W. 513, 226 Mich. 212. 
ape 

Evidence in a prosecution for rape, 
dicating that no intercourse took 
ace in defendant’s presence, requir- 
l a charge on law of aggravated as- 
lult—White V. State, 34 S.W.(2d) 
}6, 116 Tex.Cr. 562. 
obbery 

In a prosecution for assault with 
tent to rob, instruction on assault 
id battery was authorized where 
lere was evidence tending to show 
lat there was no intent to rob.— 
Ian ton v. Commonwealth, 96 S.W. 
Id) 440, 265 Ky. 173—Little v. 

ammonwealth, 56 S.W.(2d) 526, 246 
y. 805. 

[iccessive assaxilis 
Where evidence disclosed simple 
ssault, and later assault with a 
in, the court should have submit- 
d to the jury the question of sim- 
e assault.—State v. Lee, 174 S.B. 
18, 206 N.C. 472. 

Where aggravated assault was one 
' issues, as well as assault to mur- 
T, a charge only authorizing ac- 
littal if it reasonably appeared to 
ifendant he was in danger of death 
serious bodily injury is erroneous. 
Deshazo v. State, 37 S.W.(2d) 751, 

8 Tex.Cr. 42. 

) evidence of major offense 
In a prosecution for assault with 
tent to rape, where the evidence 
ide no case on that offense for the 


jury, it should have been left to the 
jury to consider alone the misde¬ 
meanor of a common assault.—State 
V. McChesney, (Mo.) 185 S.W. 197. 

Xiesser offense sufficiently charged 

(1) In a prosecution for assault 
with intent to murder, a charge suf¬ 
ficiently instructed the jury upon 
the offense of stabbing.—^Powell v. 
State, 170 S.E. 401, 47 Ga.App. 299. 

(2) In a prosecution for malicious¬ 
ly shooting and wounding, where the 
only question under the evidence was 
whether admitted shooting was done 
with or without malice, instruction 
authorizing conviction of lesser 
crime if shooting was in sudden af¬ 
fray and without malice was not er¬ 
roneous for omitting word “previ¬ 
ous** before “malice,** as used in 
statute, particularly where instruc¬ 
tions on self-defense with instruc¬ 
tions on such charges adequately 
covered the whole law of the case 

I (St § 1166, as amended by Acts 
[1934] c 47; § 1242).—Caldwell v. 

Commonwealth, (Ky.) 96 S.W. (2d) 

11041. 

9-1. Cal.—^People v. Clcerelli, 10 P. 

(2d) 792, 123 Cal.App. 48. 

Ga.—Lanier v. State, 177 S.E. 270, 
50 Ga.App. 154. 

Ky,—^Marks v. Commonwealth, 4 S. 

W.(2d) 711, 223 Ky. 692. 

Miss.—Blakely v. State, 144 So. 864, 
165 Miss. 503. 

Tex,—^Johnson v. State, (Cr.) 68 S.W. 
(2d) 202—Shannon v. State, 36 S. 
W.(2d) 521, 117 Tex.Cr. 429. 

5 C.J. p 800 note 15. 

92. State V. Hoot, 94 N.W. 564, 120 
Iowa 238, 98 Am.S.R. 352—5 C.J. p 
795 note 74. 

93. Ala.—^Riddle v. State, 142 So. 
680, 25 Ala.App. 142, certiorari de¬ 
nied 142 So. 682, 225 Ala. 218. 

Cal.—People v, Galloway, 286 P. 476, 
104 Cal.App. 422—^People v. Bryan, 
266 P. 972, 91 Cal.App. 189. 

Ga.—^Ridley v. State, 185 S.E. 376, 
53 Ga.App. 220—Stowe v. State, 
181 S.E. 419, 61 Ga.App. 726—Fin¬ 
ney V. State, 181 S.E. 144, 51 Ga. 
App. 645—Goldin v. State, 142 S. 
E. 757, 38 Ga.App. 110. 

Kan.—State v. Thyer, 53 P.(2d) 907, 
143 Kan. 238. 

Ky.—^Muncy v. Commonwealth, 97 S, 
W.(2d) 606, 265 Ky. 730—Caldwell 
V. Commonwealth, 96 S.W. (2d) 
1041—Tomlinson v. Common¬ 

wealth, 87 S.W.(2d) 376, 261 Ky. 
186—^Herron v. Commonwealth, 56 
S.W.(2d) 974, 247 Ky. 220—Rush v. 
Commonwealth, 43 S.W.(2d) 713, 
241 Ky. 306. 


Mo.—State v. Johnson, 33 S.W.(2d) 
912, 326 Mo. 1030—State v. Hodges, 
295 S.W. 786—State v. Henggeler, 
278 S.W. 743, 312 Mo. 15—State v. 
Jones, 217 S.W. 22. 

Mont.—State v. Karri, 276 P. 427, 84 
Mont. 130. 

Ohio.—^Lyon v. State, 155 N.E. 569, 
230 Ohio App. 237, affirmed 155 N. 
E. 800, 116 Ohio St. 265. 

S.C.—State V. Wilson, 161 S.E. 104, 
162 S.C. 413, 81 A.L.R. 580. 

Tex.—Giddings v. State, (Cr.) 94 S. 
W.(2d) 1168—Bennett v. State, 

(Cr.) 92 S.W.(2d) 256—^Eckerman 

V. State, (Cr.) 89 S.W.(2d) 999— 
Jackson v. State, (Cr.) 75 S.W.(2d) 
441—Bean v. State, (Cr.) 70 S.W. 
(2d) 739—Groce v. State, (Cr.) 70 
S.W.(2d) 163—Hill v. State, (Cr.) 
69 S.W. (2d) 409—Owens v. State, 
(Cr.) 68 S.W.(2d) 508—Lewis v. 
State, (Cr.) 66 S.W.(2d) 334—Mc¬ 
Bride V. State, 51 SW.(2d) 385, 
121 Tex.Cr. 409—Short v. State, 45 
S.W. (2d) 587, 119 T6X.Cr. 34—Aro- 
cha V. State, 39 S.W.(2d) 1097, 118 
Tex.Cr. 391—Friday v. State, 36 S. 

W. (2d) 1036, 117 Tex.Cr. 37—My- 
att V. State, 26 S.W.(2d) 915, 114 
Tex.Cr. 516—^Morales v. State, 8 
S.W.(2d) 152, 110 Tex.Cr. 81—Had- 
not V. State, 7 S.W.(2d) 566, 110 
Tex.Cr. 109—Gillum v. State, 204 
S.W. 225, 83 Tex.Cr. 396. 

Wash.—State v. Serfling, 230 P. 847, 
131 Wash. 605. 

Wyo.—State v. Gonzales, 23 P.(2d) 
354, 46 Wyo. 52. 

5 C.J. p 800 note 17. 

Evidence not requiring charge 
Failure to charge on the lesser of¬ 
fense in a prosecution for the higher 
offense was held not erroneous under 
the evidence, 

Ga.—Thomas v. State, 158 S.E. 772, 
43 Ga.App. 305—^Anderson v. State, 
145 S.E. 901, 39 Ga.App. 20. 

Ky.—^Luttrell v. Commonwealth, 63 
S.W.(2d) 292, 250 Ky. 334—Wilson 

V. Commonwealth, 48 S.W. (2d) 3, 
243 Ky. 333. 

Mo.—State v. Bongard, 61 S.W.(2d> 
84, 330 Mo. 805. 

S.C.—State V. Hutto, 156 S.E. 355, 
159 S.C. 185. 

Tex.—Langley v. State, (Cr.) 86 S. 

W. (2d) 755—^Reason v. State, (Cr.> 
82 S.W.(2d) 672—^McCoy v. State, 
54 S.W.(2d) 530, 122 Tex.Cr. 298— 
Hadnot v. State, 7 S.W.(2d) 666, 
110 Tex.Cr. 109. 

Xn prosecution of wife for shoot. 
Ing her husband, where wife claimed 
first shot was accidental and others 
in self-defense, wife was guilty of 
homicide either criminal or excus¬ 
able, and the court properly refused 
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the offense, where accused is acquitted of the higher 
offense charged and convicted of the lower, is ground 
for reversal.^^ 

It is reversible error to submit instructions cover¬ 
ing an aggravated assault, where the evidence dis¬ 
closes an assault of a lower grade.^5 

Offense not included in indictment or evidence. Of 
course it is proper to refuse an instruction as to 
a minor offense not included in the indictment,9 6 or 
where there is no evidence on which to base such an 
instruction,^^ and the giving of an instruction as to 
a lower crime not included in the indictment is 
ground for reversal.^8 has been held that where 
the complaint sufficiently charges a felony and the 


trial court sustains the information charging a felony 
but instructs the jury only for assault it commits no 
error in so doing.^^ 

e. Matters of Justification 

The court should fully and correctly Instruct as to 
matters of Justification interposed by the accused only 
when there is some evidence tending to put such mat¬ 
ters in issue. 

The court may properly refuse to instruct as to 
matters of justification not raised by the evidence;^ 
and, of course, an erroneous or inapplicable in¬ 
struction on accused’s defensive theory need not and 
should not be given, particularly where those in¬ 
structions given fully cover accused’s rights. ^ 


instruction, including offenses of as¬ 
sault with intent to commit great 
bodily injury, assault and battery, 
and simple assault.—State v. John¬ 
ston, (Iowa) 267 N.W. 698. 

In a prosecution for maliclons 
shooting and wounding, where ac¬ 
cused, who allegedly shot policeman 
from automobile, denied shooting, 
failure to give instructions making 
it misdemeanor to draw point, or 
flourish deadly weapon on highway 
was not error.—^Muncy v. Common¬ 
wealth, 97 S.W.(2d) 606, 265 Ky. 
730. 

dreater crime admitted 

On appropriate facts In prosecu¬ 
tion for assault with intent to mur¬ 
der, the law of aggravated assault 
may be submitted, but this need not 
be done when defendant admits in¬ 
tent to kill.—^Friday v. State, 36 S.W. 
(2d) 1036, 117 Tex.Cr. 37. 

Charge on next lowest degree 

In a prosecution for assault with 
intent to murder, refusal to charge 
on “simple assault” is not error, 
where the court charged on “aggra¬ 
vated assault,” next lower degree, 
and the verdict was for assault to 
murder without malice.—^Moore v. 
State, (Tex.Cr.) 60 S.W. (2d) 453. 

m view of serious nature of cuts, 
a charge on simple assault and bat¬ 
tery under indictment charging as¬ 
sault and battery with intent to kill 
would not have been warranted.— 
State V. Howard, 148 S.E. 701, 151 
S.C. 150. 

•94. State V. Mize, 13 P. 1, 36 Kan. 

187—5 C.J. p 800 note 18. 

•95. Neb.—^Botsch v. State, 61 N.W. 
730, 43 Neb. 501. 

Tex.—^Barnes v. State, 107 S.W. 823, 
52 Tex.Cr. 407—^Barnett v. State, 
(Cr.) 93 S.W. 722. 

5 C.J. p 800 note 19. 

•90. State V. Van Zelfden, 152 So. 
654, 178 La. 884—6 C.J. p 800 note 
20 . 

JTot responsive to indictanent 

In a prosecution for wounding less 
than mayhem, a charge that jurors 


might And accused guilty as charg¬ 
ed, or not guilty, was not erroneous 
for failure to charge that the jurors 
might convict of assault and bat¬ 
tery, where the assault was not de¬ 
nounced by statute making wounding 
less than mayhem crime, and the 
conviction of assault and battery 
would not be responsive to the in¬ 
dictment.—State V. Van Zelfden, 152 
So. 554, 178 La. 884. 

97. Mo.—State v. Ivy, 192 S.W. 737. 
Tex.—^Day v. State, 48 S.W.(2d) 266, 

120 Tex.Cr. 17. 

5 C.J. p 800 note 21. 

98. Honaker v. Com., 76 S.W. 154, 
25 Ky.L. 675—^Brwin v. Com., 29 S. 
W. 340, 96 Ky. 422, 16 Ky.L. 602. 

99. State V. Clay, 229 P. 71, 116 
Kan. 724, rehearing denied 232 P. 
261, 117 Kan. 538. 

1. Ala.—^Dunn v. State, 124 So. 744, 
23 Ala.App. 321. 

Ga.—Smith v. State, 114 S.E. 65, 29 
Ga.App, 65. 

Ky.—^Muncy v. Commonwealth, 97 S. 

W.(2d) 606, 265 Ky. 730. 

Mo.—State v. Gabriel, 256 S.W. 765, 
301 Mo. 365. 

Tex.—^Kawchara v. State, (Cr.) 70 S. 
W.(2d) 432—^Dunn v. State, 274 S. 
W. 603, 101 Tex.Cr. 106. 

5 C.J. p 801 note 23. 

Evidence held not to xeauire instruc- 
tions 

(1) Instruction that violence would 
not amount to assault and battery 
where the person used such violence 
to preserve peace, and used no great¬ 
er force than to disarm the person 
injured, and in so doing struck him, 
was properly refused where inappli¬ 
cable to the evidence.—^Kawchara v. 
State, (Tex.Cr.) 70 S.W.(2d) 432. 

(2) Instruction relative to • right 
of one to defend friend who had been 
assaulted was properly refused un¬ 
der the evidence.—^People v. Albori, 
275 P. 1017, 97 Cal.App. 637. 

6 C.J. P 801 note 23 [b]. 

Assault upon retreating person 

(1) Accused who pursued, over¬ 
took and assaulted his son's at- 
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tacker, who fled upon accused's ap¬ 
pearance, was not entitled to an in¬ 
struction as to the right to defend a 
member of his family.—State v. 
Baroni, 10 P.(2d) 622, 79 Utah 285. 

(2) Evidence showing that defend¬ 
ant pursued the victim of an assault 
for thirty or forty feet before as¬ 
saulting him, and that the assaulted 
party was retreating and all the time 
disclaiming any desire for trouble, 
and, though he picked up rocks, that 
he made no offer to use them and 
was compelled to drop them by de¬ 
fendant's companion carrying a ri¬ 
fle, called for no instruction on the 
law of self-defense.—^Ison v. Com¬ 
monwealth, 227 S.W. 480, 190 Ky. 
376. 

SL Ala.—Smith v. State, 69 So. 301, 

Ala Airn 174 

Cal.—People v. Semikoff, 30 P.(2d) 
560, 137 Cal.App. 373—People v. 
Albori, 275 P. 1017, 97 Cal.App. 
537. 

N.D.—State v. Keyes, 227 N.W. 224, 
58 N.D. 700. 

Inapplicable iustructiou 

Where accused was indicted for 
assault with intent to murder, and 
also assault with a weapon, a charge 
that “if he was not in danger of los¬ 
ing life or of suffering grievous bod¬ 
ily harm,” or “if he had a reasonable 
mode of escape open to him,” he 
could not set up self-defense, was 
prejudicial error, accused being con¬ 
victed of assault with a weapon; for 
the character of self-defense defined 
in the charge was not applicable to 
the offense of which accused was 
convicted.—^Taylor v. State, 85 So. 
877, 17 Ala.App. 508. 

On seeking explanation 
In a prosecution for aggravated 
assault, it was unnecessary for the 
court to instruct that defendant had 
a right to seek his victim for an 
explanation.—Savage v. State, 272 S. 
W. 193, 100 Tex.Cr. 361. 

Mutual combat 

In a prosecution for aggravated 
assault, evidence that defendant 
armed himself when his brother call- 
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Where there is no evidence in support of the de¬ 
fense of self-defense an instruction with regard 
thereto need not be given.3 Neither should an in¬ 
struction be given on self-defense which is mislead¬ 
ing and fails to define its elements.^ 

On the other hand where there is any evidence 


tending to raise the issue, regardless of its apparent 
weight or the fact that it is conflicting,5 the court 
should fully and correctly instruct on accused’s de¬ 
fensive theory.® Under these circumstances the 
court should instruct on accused’s right of self-de- 
fense,7 defense of a third person,® defense of prop- 


ed for help on being attacked by 
prosecuting witness, and that the 
attack was resumed when defendant 
appeared with his gun and dared 
prosecutor to hit his brother, does 
not raise the issue of mutual com¬ 
bat as limiting the right of self-de¬ 
fense, so that it was error to give 
an instruction on that issue.—Car- 
son V. State, 230 S.W. 997, 89 Tex.Cr. 
342. 

3. Cal.—People v. Stephens, 42 P. 
(2d) 86, 5 Cal.App.(2d) 33—People 

V. Baca, 193 P. 868, 49 CaLApp. 587. 
Ky.—Shelton v. Commonwealth, 276 

S.W. 571, 210 Ky. 670. 

Mo.—State v. Baugh, 270 S.W. 635. 
S.D.—State v. Keliher, 194 N.W. 657, 
46 S.D. 484. 

Tex.—Kawchara v. State, (Cr.) 70 S. 

W. (2d) 432—Kuhler v. State, 45 S. 
W.(2d) 973, 119 Tex.Cr. 25—Nash 

V. State, 1 S.W. (2d) 635, 108 Tex. 
Cr. 474—^Mays v. State, 245 S.W. 
245, 92 Tex.Cr. 621. 

Wash.—State v. Daugherty, 173 P. 

437, 102 Wash. 501. 

5 C.J. p 801 note 24. I 

Where defendant’s testimony con-' 
clusively showed that he was the ag¬ 
gressor and had no reasonable 
ground to believe himself in danger 
of bodily harm, the court properly 
refused to instruct on self-defense.— 
State V. Robinson, (Mo.App.) 182 S. 
W. 113. 

4 . Ala. — ^Blankenship v. State, 65 
So. 860, 11 Ala.App. 125. 

Utah.—State v. Elakarikos, 146 P. 

750, 45 Utah 470. 

5 C.J. p 802 note 36. 

5. Ky.—^Edgars v. Commonwealth, 
243 S.W. 1023, 195 Ky. 827. 

Mo.—State v. McNail, (App.) 182 S. 

W. 1081—State v. Robinson, (App.) 
182 S.W. 113. 

Tex.—Britton v. State, 253 S.W. 519, 
95 Tex.Cr. 209—^Nobles v. State, 
200 S.W. 1090, 83 Tex.Cr. 46. 

W.Va.—State v. Wiseman, 116 S.E. 
698, 93 W.Va. 183, approved 126 S. 
E. 701, 98 W.Va. 250. 

5 C.J. p 801 note 25. 

Accused’s testimony alone 
Accused is entitled to an instruc¬ 
tion on self-defense, although his 
own testimony is the only evidence 
to support it.—State v. Robinson, 
(Mo.App.) 182 S.W. 113. 

Despite preponderance of testimony 
If, in a prosecution for assault re¬ 
sulting from an alleged conspiracy, 
there is evidence tending to show 
that no conspiracy was formed, and 
that accused was acting in self-de¬ 


fense when the alleged crime was 
committed, instructions properly 
propounding the law of self-defense 
should be given, although the evi¬ 
dence may preponderate in favor of 
the prosecution.—State v. Wisman, 
116 S.E. 698, 93 W.Va. 183, approved 
126 S.E. 701. 98 W.Va. 250. 

0. Irlbeck v. State, 40 S.W. (2d) 124, 

118 Tex.Cr. 5. 

7. Cal.—^People v. Leslie, 48 P.(2d) 
995, 9 CaLApp.(2d) 177. 

Ga.—^Harris v. State, 179 S.E. 845, 51 
Ga.App. 227—^Watson v. State, 164 
S.E. 482, 45 Ga,App. 320. 

Iowa.—State v. Sanford, 256 N.W. 
650, 218 Iowa 951. 

Ky.—^Lucas v. Commonwealth, 66 S. 
W.(2d) 32, 252 Ky. 25—Fightmas- 
ter V. Skoll, 21 S.W.(2d) 269, 231 
Ky. 232. 

Mont.—State v. Daw, 43 P.(2d) 240, 
99 Mont. 232. 

N.C.—State v. Bridges, 101 S.E. 29, 
178 N.C. 733. 

Or.—State v. Swanson, 250 P. 216, 

119 Or. 522—State v. Steidel, 194 
P. 854, 98 Or. 681. 

R.I.—State V. Sharpe, 105 A. 737. 
Tex.—Petty v. State, (Cr.) 70 S.W. 
(2d) 718—Hattaway v. State, 24 S. 
W.(2d) 46, 114 Tex.Cr. 57—Jackson 
V. State, 272 S.W. 179, 100 Tex.Cr. 
572—Dickey v. State, 268 S.W. 462, 
99 Tex.Cr. 83. 

Utah.—State v. Baroni, 10 P.(2d) 
622, 79 Utah 285, 

5 C.J. p 801 note 26. 

It is generally better, in cases 
charging assaults and batteries, to 
charge on self-defense.—State v. 
Brown, 146 S.E. 875, 149 S.C. 232, 
Self-defense not an assanlt 
The act of defending oneself is 
never an assault under a statute pro¬ 
viding that “an assault is an unlaw¬ 
ful attempt, coupled with a present 
ability, to commit a violent injury 
on the person of another.’" Hence an 
instruction “before a person can 
justify assaulting another . . . 
on the ground of self-defense” is 
subject to the criticism that it char¬ 
acterized the act of self-defense as 
an assault,—Caston v. State, 211 P. 
866, 24 Ariz. 593. 

Instructions held erroneous under 
the evidence 

(1) Instruction making the judg¬ 
ment of the jury the standard of de¬ 
termining accused’s right of self- 
defense against an attack on him.— 
Caston V. State, 211 P. 866, 24 Ariz. 
593. 

(2) Instruction . to determine 
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whether it was necessary for defend¬ 
ants, charged with assault, to use 
force in defense, the question being 
as to what a reasonable man would 
have done at time of assault—State 
V. Miller, 250 P. 645, 141 Wash. 104. 

(3) Qualification of instruction on 
self-defense, that if the jury believed 
that the first altercation between de¬ 
fendant and prosecuting witness had 
ended and that defendant thereafter 
pursued witness and wounded him at 
a time when defendant was not in 
danger they could not acquit defend¬ 
ant on ground of self-defense.—Liv¬ 
ingston V. Commonwealth, 81 S.W. 
(2d) 888, 259 Ky. 11. 

(4) In a prosecution for aggravat¬ 
ed assault and battery, instruction 
limiting defendant's right of self- 
defense to defend against attack or 
threatened attack producing fear of 
death or serious bodily harm.—Rojas 

V. State, (Tex.Cr.) 91 S.W.(2d) 370. 

(5) Use of word violently, in in¬ 
struction permitting resort to self- 
defense by one violently assaulted.— 
State V. Miller, 250 P. 645, 141 Wash. 
104. 

InstructloiL not erroneous 

In a prosecution for assault with 
deadly weapon, under an information 
alleging assault was willfully, un¬ 
lawfully, and feloniously committed, 
instruction was not improper as ob¬ 
ligating the jury to find defendant 
guilty irrespective of self-defense.— 
People V. Charlie, 167 P. 703, 34 Cal. 
App. 411. 

8. Mo.—State v. McNail, (App.) 182 

S.W. 1081. 

Tex.—Byington v. State, 238 S.W. 

652, 91 Tex.Cr. 249. 

W. Va.—State v. Wisman, 118 S.E. 

139, 94 W.Va. 224. 

5 C.J. p 801 note 27. 

Without qualification 

In a prosecution for unlawful as¬ 
sault, where the evidence tended to 
show that accused shot and wounded 
the assailant of his father in order 
to protect his father from death or 
great bodily injury, accused is en¬ 
titled to an instruction on self-de¬ 
fense, without the qualification that 
such defense could be invoked only 
if the jury found from the evidence 
that the father was without fault 
on his part in bringing on the af¬ 
fray.—State V. Wisman, 118 S.E. 139, 
94 W.Va. 224. 

Instruction held erroneous 

Instruction as to defendant’s right 
to act in defense of his brother, 
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erty,9 and the right to eject trespassers or other per¬ 
sons from land or dwelling.io An instruction which 
limits accused’s right of self-defense by imposing on 
him a greater burden than the law exacts is er¬ 
roneous nevertheless an instruction on self-de¬ 
fense should protect the rights of the state as well 


as those of accused.12 

Where there is evidence raising the issue the court 
should properly instruct on the right of a parent to- 
chastise his child,the rights of an officer in the 
exercise of his duty or authority,such as his right 


which left to the jury question 
whether brother was in danger, was 
erroneous; controlling question be¬ 
ing whether defendant at time in 
good faith believed, in the exercise 
of reasonable judgment under the 
circumstances, that his brother was 
in danger.—Thompson v. Common¬ 
wealth, 271 S.W. 1084, 208 Ky. 775. 

9. Kan.—State v. Woodman, 272 P. 
132, 127 Kan. 166. 

Tex.—Childress v. State, 294 S.W. 

586, 106 Tex.Cr. 10. 

Vt—State V. Bean, 180 A. 882. 

5 C.J. p 801 note 28. 

Zustmction held proper 

(1) Instruction defining private 
personas right to use force to retake 
stolen property and to arrest parties 
stealing it.—State v. Woodman, 272 
P. 132, 127 Kan. 166. 

(2) Charge that one with reason¬ 
able grounds to believe property 
stolen may arrest offender and seize 
property, in a prosecution for as¬ 
sault with prohibited weapon.—Chil¬ 
dress V. State, 294 S.W. 586, 107 Tex. 
Cr. 10. 

10. Crawford v. State, (Tex.Cr.) 71 
S.W. (2d) 277—Petty v. State, 
(Tex.Cr.) 70 S.W.(2d) 718—Wed- 
dington v. State, 290 S.W. 178, 105 
Tex.Cr. 648—Holstead v. State, 255 
S.W. 733, 96 Tex.Cr. 20—5 C.J. p 
801 note 29. 

Pirst requiring trespasser to depart 
In a prosecution for breach of the 
peace, charge that person in charge 
of property must require trespasser 
to depart before using force and 
then only use force reasonably nec¬ 
essary to expel him was not error 
as against contention that no notice 
to trespasser was necessary before 
person in charge of property could 
expel him.—State v. Bean, (Vt.) 180 
A. 882. 

11. Mont.—State v. Totten, 210 P. 
1016, 65 Mont. 203. 

Tex.—^Wheatley v. State, 45 S.W.(2d) 
590, 119 Tex.Cr. 41—Nash v. State, 
1 S.W.(2d) 635, 108 Tex.Cr. 474. 
Avoiding conflict 

(1) An instruction that **if you be¬ 
lieve from the evidence . . , that 
the defendant could have avoided 
any conflict between herself and 
Mrs. R., without increasing the dan¬ 
ger . to herself, it was her duty to 
avoid such conflict, and so render a 
resort to the law of self-defense un¬ 
necessary,*’ was erroneous.—State v. 
Totten, 210 P. 1061, 65 Mont. 203. 

(2) Instruction in a prosecution 
for second-degree assault, that one 

6 C.J.S.-64 


cannot attack in self-defense until he 
has done everything to avoid the 
necessity thereof, was prejudicially 
erroneous as applicable only in hom¬ 
icide cases.—People v. Lopez, 265 N. 
T.S. 211, 238 App.Div. 619. 

Extent of right 

In a prosecution for aggravated 
assault, charge that right of self-de¬ 
fense commenced when necessity be¬ 
gan, and ended when necessity ceas¬ 
ed, was error as unduly limiting 
right of self-defense.—^Pitch v. State, 
277 S.W. 150, 102 Tex.Cr. 253. 

12. Cal.—^People v. Albori, 275 P. 
1017, 97 Cal.App. 537-People v. 
Washburn, 201 P. 335, 54 Cal.App. 
124. 

Idaho.—State v. Bush, 295 P. 432, 50 
Idaho 166. 

Ind.—^Isabel v. State, 166 N.E. 304, 
90 Ind.App. 131, transfer denied 
174 N.E. 812, 202 Ind. 365. 

Ky.—Williams v. Commonwealth, 186 
S.W. 881, 170 Ky. 848. 

S.C.—State V. Kilgore, 89 S.E. 668, 

105 S.C. 261. 

Tex.—Harris v. State, 293 S.W. 822, 

106 Tex.Cr. 539—^Dunn v. State, 
274 S.W. 603, 101 Tex.Cr. 106. 

Cautionary instruction 
In a prosecution for assault and 
battery, the instruction of the court, 
referring to the many times in which 
the plea of self-defense is asserted 
where the facts do not make out a 
case of necessity, is not erroneous.— 
State V. Kilgore, 89 S.E. 668, 105 S.C. 
261. 

Cooling time 

On the issue of aggravated as¬ 
sault, the jury should be instructed 
on cooling time, in connection with 
the beating inflicted by prosecutor on 
defendant, although this was an 
hour before they met again, when 
defendant shot him; defendant hav¬ 
ing been beaten by prosecutor with a 
chair bottom and rail, and severely 
kicked in the side by him, and hav¬ 
ing bled freely therefrom at the 
time of the shooting.—Leggett v. 
State, 136 S.W. 784, 62 Tex.Cr. 99. 

Making accused sole Judge of 
emexgency, is erroneous.—State v. 
Siers, 136 S.E. 603, 103 W.Va. 30. 
Qualification necessary 
Where evidence on trial for mali¬ 
cious shooting showed defendant 
armed himself and sought difliculty, 
self-defense instruction should have 
been qualified.—Mills v. Common¬ 
wealth, 3 S.W. (2d) 183, 223 Ky. 165. 
Qualification proper 
In a prosecution for maliciously 
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shooting another, where there was 
evidence that defendant armed him¬ 
self and went in direction of wound¬ 
ed person and friend and fired shot¬ 
gun before friend made effort to- 
shoot, qualifying instruction on. 
self-defense, by stating it was un¬ 
available if defendant sought the- 
difficulty, was proper.—^Williams v. 
Commonwealth, 186 S.W. 881, 170- 
Ky. 848. 

Violent assault to justify 
Evidence was held to warrant in¬ 
struction that one must be violent¬ 
ly assaulted to exercise the right of' 
self-defense.—Isabel v. State, 166 N. 
E. 304, 90 Ind.App. 131, transfer de¬ 
nied In re Petition to Transfer Ap¬ 
peals, 174 N.E. 812, 202 Ind. 365. 

Withdrawal from difficulty 
Instruction, on trial for assault,, 
that one claiming self-defense must 
use all available means of escaping 
from the difficulty, without the ne¬ 
cessity which might arise to strike 
another man, was not erroneous.— 
State V. Davis, 113 S.E. 491, 121 S. 

C. 350. 

13. Waddell v. State, 113 S.E. 94, 29- 
Ga.App. 33—5 C.J. p 801 note 30. 

14. Cal.—People v. Hardwick, 269* 
P. 427, 204 Cal. 582, 59 A.L.R. 1480. 

D. C.—Landrum v. XJ. S., 62 App.D.C.. 
18, 63 P.(2d) 990. 

Ill.—People V. Miller, 273 Ill.App._ 
422. 

Or.—State v. Linville, 273 P. 338, 127* 
Or. 585. 

R.I.—State V. Sharpe, 105 A. 737. 

5 C.J. p 802 note 31. 

Self-defense and necessity of force 
In a prosecution of prohibition of¬ 
ficer for assault with dangerous 
weapon in which defendant claimed 
the right of ’’self-defense” and right 
of “necessity” to use sufficient force- 
to search car, both features of the 
case should have been submitted to 
the jury under proper instructions 
under the evidence.—State v. Lin¬ 
ville, 273 P. 338, 127 Or. 565. 

Error under evidence 
Where defendant, charged with 
malicious shooting, claimed to have* 
acted in defense of brother who was 
being fired upon by officer, instruc¬ 
tion as to officer’s right to shoot and, 
kill in perfecting arrest was error; 
there being no evidence that defend¬ 
ant’s brother resisted arrest, but 
rather that shots were fired while- 
lie was attempting to escape aft¬ 
er arrest.—Thompson v. Common¬ 
wealth, 271 S.W. 1084^ 208 Ky. 775. 
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to arrest without a warrant,^®' and the effect of ac¬ 
cident or mistake, consent to the assault,!'^ or other 
circumstances relating to justification.!^ 

It is erroneous to charge that accused admitted 
an assault and battery where his defense is that he 
rightfully resisted an unlawful arrest.i^ 
Provocation of difficulty. If the issue as to who 
provoked the difficulty is raised by the evidence, 
it should be submitted to the jury by proper instruc¬ 
tion,20 but not otherwise.2i Furthermore a charge 


on provoking a difficulty is only given or authorized 
as a limitation upon the right of self-defense; if the 
court has given a charge on provoking a difficulty, 
thus limiting the right of self-defense, the converse 
of this proposition should also be charged, that if 
the prosecuting witness provoked the difficulty de¬ 
fendant’s right of self-defense would not be affect- 
ed.22 Where the only question is as to who began 
the difficulty or who made the initial attack it is error 
to charge on provoking the difficulty.23 If a request- 


15. D.C.—^Barrett v. XT. S., 62 App. 
D.C. 25, 64 F.(2d) 148. 

Ky .—^Rawlings v. Commonwealth, 
280 S.W. 529, 191 Ky. 401. 

InT.C.—^H ouston v. De Herrodora, 136 
S.E. 6, 192 N.C. 749. 

Tex.—^Wynn v. State, (Cr.) 86 S.W. 
(2d) 1087—Hattaway v. State, 24 
S.W.(2d) 46, 114 Tex.Cr. 57. 

5 C.J. p 802 note 32. 
liLStrnctions held erroneous 

(1) Instruction that deputy sher¬ 
iff, charged with assault and battery, 
•could not arrest person carrying liq¬ 
uor on highway.—State v. Jenkins, 
143 S.E. 538, 195 N.C. 747. 

<2) Instructions confining defend¬ 
ant officer’s right to use force in ar¬ 
resting for misdemeanor to situation 
where he reasonably believes himself 
in danger of violence.—^People v, 
Denker, 234 N.T.S. 32, 225 App.Div. 
517. 

(3) In a prosecution against police 
officer for assault committed while 
arresting person believed guilty of 
committing murder, refusing re¬ 
quested Instruction that officer had 
right to arrest complaining witness 
was error, under evidence.—Barrett 
V. U. S., 62 APP.D.C. 25, 64 F.(2d) 
148. 

Xnstxuotloii not objectionable 

An instruction was held not to ad¬ 
vise the jury that, no matter how 
unlawful defendant’s arrest may: 
have been, he was not thereafter at 
liberty to oppose force with force to 
prevent being detained in custody,— 
State V. Mox Mox, 152 P. 802, 28 
Idaho 176. 

16. Carrel v. State, (Tex.Cr.) 178 S. 
W. 331—5 C.J. p 802 note 33. 

Accidental blow 

In a prosecution for assault com¬ 
mitted by defendant while attempt¬ 
ing to get possession of his minor 
child under a claim of right, evi¬ 
dence was held to raise the issue of 
an accidental or unintentional blow, 
so that the refusal to submit it to 
the jury was reversible error.—Car¬ 
rel V. State, (Tex.Cr.) 178 S.W. 331. 

In a prosecution for malicious 
shooting without wounding, failure 
to instruct on accidental shooting 
was not error where, if accused did 
not fire pistol, she was entitled to 
acquittal, not on the ground of ac¬ 


cidental shooting, but on the ground 
that she did not shoot at another 
either with or without malice, and 
accused’s rights were fully protect¬ 
ed by an instruction on reasonable 
doubt.—Stephenson v. Common¬ 
wealth, 94 S.W.(2d) 1002, 264 Ky. 
390. 

17. Suiter v. State, 40 S.W.(2d) 83, 
118 Tex.Cr. 13—5 C.J. p 802 note 
34. 

Consent of child 

It is not error to omit to charge 
the effect of consent in case of an 
assault on a child of tender years, 
because a very young child is deem¬ 
ed incapable of consent.—^Knight v. 
State, 85 S.W. 1067, 48 Tex.Cr. 41. 

18. Edmondson v. State, 57 S.E. 947, 
1 Ga.App. 116. 

Instruction not erroneous 
In a prosecution for breach of the 
peace during an altercation with 
several boys upon one of whom an 
assault was alleged to have been 
committed, a charge that fault of 
boys was no excuse for breach of 
the peace by defendant was not er¬ 
ror as against the contention that 
charge was equivalent to instruction 
that other person’s aggression would 
not excuse defendant, where the 
court fully instructed as to defend¬ 
ant’s right of self-defense.—State v. 
Bean, (Vt.) 180 A. 882, 

]&ach of justification 
An instruction that the act of a 
I road overseer and others in grading 
a road in front of defendant's house 
did not justify an assault was au¬ 
thorized by his defense that the 
work was being done through spite, 
and not in discharge of a public 
duty.—State v. Langford, 240 S.W. 
167, 293 Mo. 436. 

18- State V. Swanson, 250 P. 216, 
119 Or. 622. 

20. Cal.—^People v. Albori, 275 P. 

1017, 97 Cal.App. 537. 

Okl.—^Whittle v. State, 9 P.(2d) 960, 
53 Okl.Cr. 242. 

S.C.—State V. Danis, 113 S.E. 491, 
121 S.C. 350. 

Tex.—Lewis v. State, 1 S.W.(2d) 298, 
108 Tex.Cr. 258. 

5 C.J. p 802 notes 42, 43. 

Officer’s act as provocation 
In a prosecution for assault with 
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a dangerous weapon, an instruction 
on the right of defendant officer to 
take property from citizen without 
legal process, as constituting provo¬ 
cation, was proper under the evi¬ 
dence.—^Whittle V. State, 9 P.(2d) 
960, 53 Okl.Cr. 242. 

Charge held proper 
A portion of the charge on self- 
defense on trial for assault and bat¬ 
tery, in which the court asked which 
of the parties was in fault in start¬ 
ing the trouble, and who was in the 
wrong by reason of using language 
such as would anger a man and 
bring about a necessity for self-de¬ 
fense, and whether defendant was 
the man in fault In bringing it 
about, merely charged the principle 
that, before defendant can plead 
self-defense, it must appear that he 
was not at fault in bringing on the 
difficulty, and that the use of lan¬ 
guage reasonably calculated to pro¬ 
voke an encounter deprives defend¬ 
ant of such plea, and was not erro¬ 
neous.—State V. Davis, 113 S.E. 491, 
121 S.C. 350. 

01. Ala.—Hill V. State. 147 So. 448, 
25 Ala.App. 400. 

Tex.—Wheatley v. State, 45 S.W. (2d) 
590, 119 Tex.Cr, 41—^Morgan v. 
State, 14 S.W.(2d) 276, 112 Tex. 
Cr. 59. 

Undue limit to self-defense 

In an aggravated assault prose¬ 
cution, evidence was held not to 
show defendant provoked attack as 
a pretext to injure prosecuting wit¬ 
ness, rendering charge on “provok¬ 
ing difficulty” reversible error as un¬ 
due restriction on self-defense.— 
Wheatley v. State, 45 S.W.(2d) 590, 
119 Tex.Cr. 41—5 C.J. p 802 note 42 
[a]. 

22. Ponder v. State, (T6x.Cr.) 155 
S,W. 244. 

23. Ala.—Hill V. State, 147 So. 448, 
25 Ala.App. 400. 

Tex.—Wheatley v. State, 45 S.W.(2d) 
590, 119 Tex.Cr. 41. 

Striking first blow 
A charge that if the Jury believed 
the person assaulted struck the first 
blow, and that defendant merely at¬ 
tempted to ward off the blow, to ac¬ 
quit defendant is properly refused, 
since the striking of the first blow 
is not conclusive on the matter of 
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ed instruction on the part of accused ignores the 
element of freedom from fault on his part in bring¬ 
ing on the difficulty, it is properly refused.24 Fail¬ 
ure to instruct that, if accused in good faith aban¬ 
doned the fight and was forced to renew, his right 
of self-defense existed is not error, where there is 
no evidence on which to base such a charge.^® 

Reasonable appearance of danger. The right of 
accused to act on a reasonable appearance of danger 
should not be ignored in charging on self-defense 
if it is raised by the evidence,^® but it need not be 
charged where there is no evidence that defendant 
acted on appearances.^^ An instruction as to ap¬ 
parent danger may be refused where the danger, if 
any, was real and actual.28 A charge on abandon¬ 
ment of the difficulty by prosecutor should include 
the supposition of a reasonable appearance to de¬ 
fendant that prosecutor had not abandoned the diffi- 
culty.28 

Threats made antecedent to the difficulty are prop¬ 
erly charged upon if the issue is raised by the evi- 
dence.30 Ordinarily threats made during the prog¬ 
ress of the difficulty do not require a separate 
charge.31 However, where the victim between the 
first encounter and the one in question made a threat 
which was heard by accused, the jury should, in 
connection with the charge on self-defense, be in¬ 
formed as to the law of threats.32 

Unnecessary violence in defense. If there is no 
evidence that accused used unnecessary or exces¬ 
sive violence in his defense, this limitation upon 
the right of self-defense should not be given to the 
jury.83 Where the accused relies on self-defense, 
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and the facts call for a charge on excessive force 
after the danger had passed, the court should submit 
in separate instructions the law of self-defense and 
the law of excessive force.s^ 

If use of opprobrious words or abusive language 
immediately before the assault is in issue, the court 
should submit to the jury the provision of the stat¬ 
ute allowing this defense.85 However, a charge up¬ 
on the subject of opprobrious words as a justification 
is erroneous, if not justified by the evidence; and 
it is not error in such case to ignore the question.36 
If the evidence is conflicting as to whether accused 
provoked the assault by opprobrious or insulting lan¬ 
guage to the person assaulted, the issue of self-de¬ 
fense should be submitted on the theory that the 
jury might find that accused did not use such lan- 

guage.S7 

§ 129. — Verdict and Findings 

a. In general 

b. Included offenses and degrees of crime 
a. In General 

Verdicts and findings in assault and battery cases 
are governed by the rules that regulate such matters In 
criminal trials generally. 

The verdict in a prosecution for assault or for as¬ 
sault and battery must of course under the gen¬ 
eral rule be responsive to the indictment or infor- 
mation,S8 although it is not necessary to expressly 
refer to the indictment, that is, use the phrase ^*as 
charged^’ in the indictment, or similar expression.^^ 
All reasonable intendments are to be indulged in 
favor of a general verdict,and it will be upheld, 


provocation.—^Hill v. State, 147 So. 
448, 25 Ala.App. 400. 

24. Blankenship v. State, 65 So. 860, 
11 Ala.App. 125. 

25. Ky.—Crowe v. Commonwealth, 
91 S.W. 663, 29 Ky.L. 12. 

Or.—State v. McCann, 72 P. 137, 43 
Or. 165. 

Defendant’s testimony alone is not 
sufficient basis for an instruction as 
to the effect of withdrawal after ag¬ 
gression.—Collock V. State, (Ala.) 41 
So. 727. 

2G. State V. Cummings, 105 N.W. 
57, 128 Iowa 522—5 C.J. p 802 note 

37. 

27. State v. Powell, (Mo.App.) 56 S. 
W.(2d) 334. 

28. N.J.—State V. Mount, 61 A. 259, 
72 N.J.Law 365. 

Tex.—Thompson v. State, 33 S.W. 
871, 35 Tex.Cr. 352—Abney v. 

State, (Cr.) 29 S.W. 790. 

29. Burrage v. State, (Tex.Cr.) 44 
S.W. 169. 

90. Dunn v. State, 274 S.W. 603, 101 


Tex.Cr. 106—Turner v. State, 206 
S.W. 689, 84 Tex.Cr. 267. 

Antecedent” defined 
As regards the necessity of charg¬ 
ing, in connection with instructions 
on self-defense, on threats antece¬ 
dent to difficulty, ^‘antecedent'' means 
prior in point of time.—Turner v. 
State, 206 S.W. 689, 84 Tex.Cr. 267. 

Evidence insufficient 
In a prosecution for aggravated 
assault, evidence was insufficient to 
raise issue requiring charge on law 
of threats.—^Dunn v. State, 274 S.W. 
603, 101 Tex.Cr. 106. 

31. Turner v. State, 206 S.W. 689, 84 
Tex.Cr. 267. 

32. Turner v. State, supra. 

33. Corley v. State, (Tex.Cr.) 155 
S.W. 227—Harmon v. State, (Tex. 
Cr.) 84 S.W. 831. 

34. Aycock v. State, 133 S.W. 683, 
61 Tex.Cr. 9. 

35. Buchanan v. State, 25 S.E. 843, 
100 Ga. 75—5 C.J. p 802 note 47. 
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36. Ala.—^Blankenship v. State, 65 
So. 860, 11 Ala.App. 125. 

Ga.—^Kimberly v. State, 62 S.E. 671, 
4 Ga.App. 852. 

5 C.J. p 803 note 48. 

37. Shoemaker v. State, 160 S.W. 
356, 71 Tex.Cr. 445. 

38. Ga.—^Baynes v. State, 102 S.E. 
874, 25 Ga.App. 188. 

Ohio.—Rifllemaker v. State, 25 Ohio 
St. 395, 398. 

Okl.—Polk V. State, 176 P. 538, 15 
Okl.Cr. 324. 

5 C.J. p 804 note 69. 

39. Blount V. State, 49 Ala. 381— 
Nancy v. State, 6 Ala. 483, 485. 

40. Johnson v. State, 116 S.E. 226, 
29 Ga.App. 659, conforming to an¬ 
swers to certified questions 115 S. 
E. 642, 154 Ga. 806—5 C.J. p 804 
note 63. 

A verdict finding defendant guilty 
of “shooting another” should be con¬ 
strued as finding him guilty of the 
offense of “shooting at another" de¬ 
nounced by statute, and is sufficient 
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if it is intelligible and responsive to the charge in 
the indictment, even though it is informal or con¬ 
tains clerical errors,^^ or contains misspelling or 
faulty grammar,^2 qj- if there are slight variations 
between the verdict as prepared by the court and 
as actually rendered.^3 The verdict may be simply 
*'Guilty,’’^4 or ^‘Guilty as charged in the indict¬ 
ment”;^ 5 but where, instead of a general verdict 
of guilty, the verdict attempts to designate the crime 
or find the facts, it must be sufficient to designate with 
certainty the crime of which accused is convicted, 
and it must embrace all of the essential elements of 
the offense,47 although these need not be found 
in the precise words of the statute, words of equiv¬ 
alent import being sufficients^ 

Where the statute does not require the indictment 
to charge the intent with which the offense charged 
was done, the jury need not find the particular in- 
tentS9 

Certainty. While the verdict should be certain, 
positive, and free from ambiguity and obscurity,^0 
still any words which convey beyond reasonable 
doubt the meaning and intention of the jury are suffi¬ 
cient, without the use of technical language.^! On 
a trial for an assault a verdict assessing a fine at a 
certain amount, which sum would be the maximum 
fine for simple assault or the minimum for an ag¬ 


gravated assault, should specify the particular of¬ 
fense for which accused was convicted.^^ 

Naming parties. It has been held that the verdict 
must name the person on whom the assault was 
made,or must incorporate such name by reference 
to the indictment.54 On the other hand it has also 
been decided that a verdict of guilty of assault with 
a deadly weapon is not objectionable because it fails 
to name the person assaulted.55 

It is not necessary in all cases to name defendant 
in the verdict.®® 

Matters of aggravation. If the assault charged 
is one of an aggravated nature, which, by reason of 
the aggravation, such as an intent to inflict other 
injury than that actually involved in the fact of 
assault and battery, is made a graver offense, the 
jury must specifically find the intent charged as con¬ 
stituting the aggravation but the verdict need 
not, in and of itself, and unaided by reference to 
the informatioin, specifically and expressly state all 
the essentials of the offense found.®® 

Description of weapon. A verdict of guilty of 
assault with a deadly weapon is sufficient even though 
it contains no description of the weapon.®® 

Consistency between findings and verdict A find¬ 
ing that accused was not guilty of reckless driving 


—^Johnson v. State, 116 S.E. 226, 29 
Ga.App. 659, conforming to answers 
to certified questions 115 S.E. 642, 
154 Ga. 806. 

41. Ala.—^Blount v. State, 49 Ala. 
381. 

Iowa.—State v. Tates, 109 N.W. 1005, 
132 Iowa 475. 

Mo.--State v. Williams, 90 S.W. 448, 
191 Mo. 205—State v. Wilson, 103 
S.W. 110, 128 Mo.App, 302. 

Tex.—^McCulloch v. State, (Cr.) 65 S. 
W. 94—Styles v. State, 40 S.W. 
498, 37 Tex.Cr. 599. 

5 C.J. p 804'note 62. 

Forms.—^Ex p. Max, 44 Cal. 579— 
Rollins V. State, 62 Ind. 46—State v. 
Leuhrsman, 99 N.W. 140, 123 Iowa 
476. 

42 . Ky.—^Denham v. Com., 84 S.W. 
538, 119 Ky. 508, 27 Ky.L. 171 

Tex.—Garcia v. State, 89 S.W. 647, 
48 Tex.Cr. 528. 

43. State V. Leuhrsman, 99 N.W. 
140, 123 Iowa 476. 

44 . Ind.—^Rollins v. State, 62 Ind. 
46. 

Iowa.—State v, Douglass, 1 Greene 
550. 

Nev.—State v. Lawry, 4 Nev. 161. 
Tex.—Franks v. State, 4 Tex.App. 
431. 

S C.J. p 804 note 64. 

45. State v. Williams, 90 S.W. 448, 
191 Mo. 205—5 C.J. p 804 note 65.1 


See People v. LilUngton, 204 Ill. 
App, 273. 

46. Sanders v. State, 162 P. 676, 13 
OkLCr. 134. 

47. State V. Third Judicial Dist. Ct, 
89 P. 63, 35 Mont. 321—5 C.J. p 804 
note 66. 

48. Cal.—^People v. Congleton, 44 
Cal. 92. 

S.D.—State v. Horn, 111 N.W. 652, 
21 S.D. 237. 

49. Ippolito V. State, 174 N.E. 798, 
37 Ohio App. 571. 

50. Ga.—^Baynes v. State, 102 S.E. 
874, 25 Ga.App. 188. 

Okl.—^Horton v. State, 248 P. 878, 35 
Okl.Cr. 80. 

5 C.J. p 806 note 81. 

See People v. Lillington, 204 IlLApp. 
273. 

On included offense 
On information charging assault 
with intent to kill by shooting, 
where instructions submitted includ¬ 
ed offense of shooting with intent to 
injure, verdict of guilty of shooting 
with intent to injure, although with¬ 
out intent to kill, was sufficiently 
definite and certain.—^Horton v. 

State, 248 P. 878, 35 Okl.Cr. 80. 

51. Bryant v. State, 40 P. 518, 5 
Wyo. 376—5 C.J. p 806 note 82. 

52. Dieter v. State, (Tex.Cr,) 179 S. 
W. 557. 


5a state V, Newsom, IS W.Va. 859. 

54. State v. Newsom, supra. 

55. People v, Caberera, 286 P. 176, 
104 Cal.App. 414. 

5& Fla.—^Freeman v. State, 39 So. 
785, 50 Fla. 38. 

Va.—Hairston v. Commonwealth, 32 
S.E. 797, 97 Va. 754. 

Where two defendants are on trial, 
a verdict finding “both guilty” is 
sufficiently specific.—State v. Wil- 
I liamson, 43 S.E. 671, 65 S.C. 242. 

57. State V. Gunderson, 173 N.W. 
791, 42 N.D. 498—5 C.J. p 805 note 

i 71. 

Intent to injure 

Where an information charges de¬ 
fendant with shooting another with 
intent to injure, and the jury find 
him guilty of assault with a dan¬ 
gerous weapon, failing to find an at¬ 
tempt to shoot, the verdict does not 
find defendant guilty of the statu¬ 
tory crime of an attempt to shoot.— 
State V, Gunderson, 173 N.W. 791, 42 
N.D. 498. 

58. State V. Kakarikos, 146 P. 750, 
45 Utah 470—5 C.J. p 805 note 72. 

59. People v. Caberera, 286 P. 176, 
104 Cal.App. 414. See People v. 
Lillington, 204 Ill.App. 273, 

Verdict held sufficient 

(1) Upon an information charging 
assault with intent to kill by shoot- 
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precludes his conviction of assault because of reck¬ 
less driving.60 

Indictment in several counts. Where the indict¬ 
ment contains several counts, a verdict of guilty on 
a certain count, in legal effect, is an acquittal on 
the other counts, and is therefore sufficiently re¬ 
sponsive. Where the indictment contains several 
•counts charging assaults with different intents, a 
general verdict of guilty is good; since as the crimes 
are of the same nature, the verdict will be taken to 
apply to the higher offense.®^ 

Joint indictment On an indictment of several per¬ 
sons for assault the verdict and judgment must be 
several.®3 Also, under an indictment against several 
for an assault and battery, some may be convicted 
of an assault, and some of an assault and battery.®^ 

Specification of punishment A verdict fixing a 
punishment in excess of the maximum allowed by 
statute cannot be sustained.®® 

Surplusage, The general rule that surplusage will 
not invalidate a verdict is applicable to prosecutions 
for assaults and batteries.®® Thus where the ver- 
<iict, although apparently intended as a conviction 
of some form of aggravate4 assault, fails to prop¬ 
erly specify the circumstances under which the as¬ 
sault was made or the specific intent which rendered 


it aggravated, the allegations as to the circumstances 
or the intent may, it seems, be regarded as surplus¬ 
age and the verdict upheld as a conviction for a sim¬ 
ple assault only.®7 

Amendment or correction. In accord with gener¬ 
al rules a verdict in a prosecution for assault or for 
assault and battery may in a proper case be amend¬ 
ed or corrected.®® Where upon an indictment for 
a felonious assault by shooting with a pistol with 
intent to murder, the jury returned a verdict of 
'"guilty of the assault and battery as charged, but 
without the felonious intent,” the court properly 
allowed the verdict to be corrected by striking out 
the words “and battery.”®^ A verdict reading "We, 
the jury 'fin’ the defendant guilty, fix his punish¬ 
ment three years in 'pen,’ ” was corrected to read 
"We the jury find the defendant guilty and fix his 
punishment at three years in the state prison.”'^® 

b. Included Offenses and Degrees of Crime 

The verdict may find accused guilty of any included 
offense properly submitted. 

Ordinarily the jury may by its verdict find ac¬ 
cused guilty of any offense the commission of which 
is included in that offense with which he is charged, 
where such included offense has been properly sub¬ 
mitted to them.'^i Such a verdict should, however, 


ing with a pistol, a verdict, “guilty 1 
•as charged in the information, as¬ 
sault with a dangerous weapon, and 
:assess his punishment at confine¬ 
ment in the penitentiary for a period 
•of three years,” is sufficient to sus¬ 
tain the judgment for assault with 
a dangerous weapon.—Bonner v. 
State, 212 P. 440, 23 Okl.Cr. 44. 

(2) Defendant’s contention in a 
prosecution for assault with deadly 
weapon that unless the verdict de¬ 
scribed the knife, he would suffer 
heavier punishment was without 
merit under the statute.—^People v. 
Caherera, 286 P. 176, 104 Cal.App. 
414. 

60. State V. Rawlings, 131 S.B. 632, 
191 N.C. 265. 

61. Stuart v. Commonwealth, 28 
Gratt.(69 Va.) 950—5 C.J. P 806 
note 84. 

€2. State v. Bean, 21 Mo. 269—5 C.J. 
p 806 note 85. 

63. Bosleys v. Commonwealth, 7 J. 
J.Marsh. (Ky.) 598. 

64. White v. People, 32 N.Y. 465, 
affirming 55 Barb. 606. 

-65. Wilson v. State, 52 S.W. 869, 
103 Tenn. 87. 

>66. Sanders v. State, 162 P. 676, 13 
Okl.Cr. 134—5 C.J. P 806 note 93. 
iM*© offense of ‘ aggravated assault” 
A verdict, finding “defendant guil¬ 


ty as charged in the information, of 
crime of aggravated assault and the 
punishment for the court to fix,” 
found defendant guilty of assault 
only, where there is no such offense 
as aggravated assault. The word 
aggravated is treated as surplusage, 
so that the court could not impose 
imprisonment in the penitentiary.— 
Sanders v. State, 162 P. 676, 13 Okl. 
Cr. 134. 

67. Mich.—Wright v. People, 33 
Mich. 300—Wilson v. People, 24 
Mich. 410. 

N.D.—State v. Johnson, 54 N.W. 647, 
3 N.D. 150. 

Wash.—State v. Snider, 73 P. 355, 32 
Wash. 299. 

5 C.J. p 806 note 94. 

68. May V. State, 6 Tex.App. 191— 
5 C.J. p 807 note 95. 

69. Commonwealth v. Lang, 10 Gray 
(Mass.) 11. 

70. Denham v. Commonwealth, 84 
S.W. 538, 119 Ky. 508. 

71. Mo.—State v. Meinhardt, 82 S. 
W.(2d) 890. 

Okl.—Horton v. State, 248 P. 878, 35 
Okl.Cr. 80—Peaster v. State, 177 
P. 124, 15 OkLCr. 366—^Polk v. 
State, 176 P. 538, 15 Okl.Cr. 324. 

5 C.J. p 805 note 79. 

Included offense of assault 
In a prosecution under a statute 
denouncing the shooting of another 
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or an assault and battery with a 
deadly weapon, a verdict finding de¬ 
fendant “guilty of assault with in¬ 
tent to do bodily harm” is in law 
only a finding of the included of¬ 
fense of assault which was proper¬ 
ly submitted to the jury.—^Peaster 
V. State, 177 P. 124, 15 Okl.Cr. 366. 
Lesser offense without malice 
In a prosecution for assault with 
intent to kill with malice afore¬ 
thought, a verdict finding accused 
guilty of assault to kill or do great 
bodily harm without malice afore¬ 
thought is not defective as finding 
accused guilty of one or the other 
of two offenses, since, under a charge 
of assault to kill with malice afore¬ 
thought, accused could be properly 
convicted of an assault with intent 
to kill or do great bodily harm with¬ 
out malice, which is a lesser crime 
of same nature.—Slate v. Meinhardt, 
(Mo.) 82 S.W.(2d) 890. 

No accLulttal intended 
In a prosecution under an indict¬ 
ment for assault with intent to mur¬ 
der, embracing the minor offense of 
unlawfully shooting at another, 
wherein the jury convicted of “un¬ 
lawful shooting,” its fixing of a pun¬ 
ishment appropriate to that offense 
was conclusive of the want of any 
intent to acquit defendant.—Baynes 
V. State, 102 S.E. 874, 25 Ga.App. 
18S. 
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be returned in proper form.'^2 
A verdict finding accused guilty of only a part of 
the crime charged must specify the particular of¬ 
fense of which he is found guilty.On an indict¬ 
ment for an aggravated assault, where the question 
of both aggravated and simple assault is submitted 
to the jury, the verdict should specify of which ac¬ 
cused is found guilty,although it has been held 
that the degree of the assault of which accused was 
convicted may be implied from the punishment as¬ 
sessed by the juryJS A verdict of guilty of an in¬ 
cluded offense, naming it and fixing the punishment 
therefor, operates as an acquittal of the higher and 
a conviction of the lower offense charged in the in- 
dictment^^ Where accused is charged with an ag¬ 
gravated assault and only this feature of the case 
is submitted to the jury, a general verdict of guilty 
as charged is sufficient.*^Where the information 
charges only a simple assault, a verdict of guilty as 
charged is not erroneous because not stating the 
degree of the offense.'^S 

§ 130. Sentence and Punishment 

a. Sentence 

b. Punishment 

c. Pa\ment of fine as discharge of judg¬ 

ment 

d. Determination of civil liability 
a. Sentence 

The Judgment and sentence must conform to the 
verdict. 


The judgment and sentence of the court must fol-^ 
low and be based on the verdict of the jury.^® Ac¬ 
cordingly, where accused is found guilty of an 
assault of the grade of a misdemeanor, it is error 
to sentence him as for a felony,and such a sen¬ 
tence is void and subject to collateral attack.^i The 
judgment or sentence may be amended, however,, 
before formal entry so as to conform to the ver- 
dict.S2 Where accused is found guilty of a crime 
which is not iiicluded in the one charged in the in* 
dictment, it has been held competent to sentence himi 
for an offense included in the indictment and also- 
necessarily included in the verdict.^^ 

Vacating sentence. The court has power, with¬ 
in a reasonable time after the imposition thereof, 
to vacate its sentence and to resentence one convict¬ 
ed of an assault.84 

b. Punishment 

(1) In general 

(2) Amount 

(1) In General 

The punishment imposed must be of a character pro¬ 
vided for by statute. In the absence of statute the 
common law will control. 

The punishment for assault or for assault and bat¬ 
tery is usually fixed by statute, either by provision 
in the general statute relating to punishment of crim¬ 
inal offenses,^® or by provision in the particular stat¬ 
ute relating to the offense.^^ Under some statutes 


72. Baynes v. State, supra. 
Improperly received 

In a prosecution on an indictment 
for assault with intent to murder, 
embracing the minor offense of un¬ 
lawfully shooting at another, the 
trial judge should not have received 
a verdict convicting of the unlawful 
shooting and fixing an appropriate 
punishment therefor, but should 
have had it put in some one of the 
usual forms.—^Baynes v. State, 102 
S.E. 874, 25 Ga.App. 188. 

73. State v. Snider, 73 P. 355, 32 
Wash. 299—5 C.J. p 805 note 80. 

74. Evans v. State, 122 S.W. 392, 57 
Tex.Cr. 174—5 C.J. p 806 note 88. 

75. Resmolds v. State, 11 Tex. 120. 
However, it has also been held 

that where in a prosecution for an 
aggravated assault the verdict finds 
accused guilty and assesses a fine 
but fails to find the degree of the 
crime, such verdict is too indefinite 
to form the basis of a judgment— 
Rcusey v. State, (Tex.Cr.) 65 S.W. 
372—Hays v. State, 28 S.W. 203, 33 
Tex.Cr. 546. 

76. Russell v. State, 165 So. 255, 231 
Ala. 297, certified questions con¬ 


formed to (App.) 165 So. 256—5 C. 
J. 806 note 88 [c]. 

In a prosecution, for assault with 
intent to murder, a verdict finding 
defendant guilty of assault and bat¬ 
tery and fixing fine at three hundredl 
fifty dollars was valid, since it op¬ 
erated as an acquittal of higher and 
conviction of lower offense by usual 
designation and fixed punishment 
suited to such offense.—Russell v. 
State, 165 So. 255, 231 Ala. 297, cer¬ 
tified Questions conformed to (App.) 
165 So. 256. 

77. Carmicle v. State, (Tex.Cr.) 172 
S.W. 238—5 C.J. p 806 note 87. 

78. McColloch V, State, (Tex.Cr.) 65 
I S.W. 94. 

79. Feaster v. State, 177 P. 124, 15 
OkLCr. 366—5 C.J. p 807 note 97. 

80. State v. Smith, 93 S.B. 910, 174 
N.C. 804—5 C.J. p 807 note 98. 

81. State V. Third Judicial Dist. Ct, 
89 P. 63, 35 Mont. 321. 

82. Wilson V. State, (Tex.Cr.) 74 S. 
W. 315. 

83. State V. Scheie, 3 N.W. 632, 52 
Iowa 608. 
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84. Cal.—Ex parte Gilmore, 12 P. 
800, 71 Cal. 624. 

Miss.—^Williams v. State, 4 So. 550. 

85w Mass.—O’Neil v. Common¬ 
wealth, 43 N.E. 183, 165 Mass. 446. 
N.T.—Matter of Coughlin, 62 How. 
Pr. 34. 

Pa.—^White’s Application, 13 Pittsb. 
Leg.J.CN.S.) 248. 

se. N.C.—state v. Hill, 107 S.E, 140, 
181 N.C. 558—State v. Stokes. 106 
S.B. 763, 181 N.C. 539. 

Ohio.—Fenwick v. State, 18 Ohio 
I App. 420. 

5 C.J. p 807 note 7, 

Assault ou female 
Defendant convicted on his plea of 
guilty of statutory assault on a fe¬ 
male and sentenced to confinement in 
the common jail for three months, 
assigned to work on the roads, etc., 
cannot object to the legality of the 
punishment imposed on the ground 
he is denied the equal protection of 
the law by a statute, providing that 
in all cases of assault the person 
shall be punished by fine or impris¬ 
onment or both, provided that, 
where no deadly weapon has been 
used, etc., the punishment shall not 
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le punishment is by under others it may be 

/■ fine or imprisonment, and under still others 
may be by both fine and imprisonment^^ 

Hard labor should not be added to the sentence 
E imprisonment^® unless specially authorized by 
atute;®! but, although the jury has no power to 
hard labor as a part of the punishment for an as- 
lult and battery, yet this fact may not render 
le verdict void in toto, the rule being that the ad- 
tion of hard labor as punishment in the verdict 
list be treated as mere surplusage.® ^ In some 
irisdictions where the punishm^t may be either 
le or imprisonment or both it is the prerogative 
E the court to add a sentence of hard labor to the 
le assessed by the jury.®® 

In the absence of any statute upon the subject, the 
)mmon law will control the character of the punish- 
ent,®^ and, at common law, an assault, or an as- 
Lult and battery, may be punished either by fine or 
iprisonment or by both.®5 

The fine should under some statutes be so assess- 
1 as to indicate for whose use the money is to be 
lid.®® Under a joint indictment for assault, the 
iry should assess a several fine against each defend- 
it convicted.®^ 

Place of imprisonment The place of imprison- 
ent, which is usually designated by the statute, may 


be the county jail,®® and one convicted cannot be in¬ 
carcerated in the state penitentiary®® in the absence 
of statutory provisions authorizing such imprison¬ 
ment^ Sometimes the house of correction,® and 
sometimes the workhouse,® is designated as a proper 
place of imprisonment 

(2) Amount 

The amount of punishment must be within the lim¬ 
its fixed by the statute, or In the absence of statute 
must conform to the common-law punishment. 

Under the statutes the punishment must not ex¬ 
ceed that provided for by the statute as the maximum 
penalty if it does defendant is entitled to be dis¬ 
charged on habeas corpus.® Hence, if the statutory 
offense for which accused is convicted does not 
include a fine as part of the punishment, none can be 
imposed,® although it has been held that the sen¬ 
tence is invalid only as to the excess over the maxi¬ 
mum,*^ and also that an appellate court may correct 
or modify the sentence so that it may conform to 
the statutory requirements.® If defendant withdraws 
his plea of guilty and enters a plea of guilty to a les¬ 
ser crime than charged, the sentence of punishment 
cannot be larger than justified by the plea.® 

Under the statutes of some jurisdictions an ad¬ 
ditional punishment is authorized or required if the 
assault was committed with a dangerous weapon.^® 


:ceed a fine of fifty dollars or im- 
‘isonment for thirty days, except 
lat the proviso shall not apply to 
-ses of assault to kill or commit 
.pe, or to cases of assault by any 
an or boy over eighteen on any fe- 
ale.—State v. Stokes, 106 S.E. 763, 
II N.C. 539. 

State V. Sheppard, 16 P. 483, 15 
Or. 598, overruling Crowley v. 
State, 6 P. 70, 11 Or. 512—5 C.J. 
p 807 note 8. 

I. In re McNeil, 74 P. 1110, 68 
Kan. 366, 1 Ann.Cas. 733—5 C.J. 
p 807 note 9. 

K Ala.—Brown v. State, 116 So. 
65, 22 Ala.App. 286. 
fcl.—Jones V. State, 287 P. 1073, 47 
Okl.Cr. 187. 

—Joseph V. State, 204 S.W. 320, 
83 Tex.Cr. 622—Odom v. State, 200 

S.W. 833, 82 Tex.Cr. 580. 

C.J. p 808 note 10. 

I. Cal.—^Ex parte Arras, 20 P. 683, 
78 Cal. 304—Ex parte Kelly, 3 P. 
673, 65 Cal. 164. 

p.—State V. Houghton, 75 P. 822, 46 
Or. 12. 

. O’Neil V. Commonwealth, 43 N. 
E. 183, 165 Mass. 446—5 C.J. P 808 
note 22. 

L Freeman v. State, 44 So. 46, 151 
Ala. 10, citing Martin v. State, 28 


So. 92, 125 Ala. 64—Taylor v. 

State, 21 So. 947, 114 Ala. 20. 

93- Brown v. State, 115 So. 65, 22 
Ala.App. 286. 

94. Ison V. Commonwealth, 227 S. 
W. 480, 190 Ky. 376—5 C.J. p 807 
note 6. 

95. Ison V. Commonwealth, supra— 

6 C.J. p 807 note 4. 

96. Warfield v. State, 34 Ala. 261. 

97. Ky.—^Bosleys v. Commonwealth, 

7 J.J.Marsh. 598. 

Va.—Jones v. Commonwealth, 1 Call 
(5 Va.) 555—Commonwealth v. 
Hay, 1 Va.Cas. (3 Va.) 262. 

98. Cal.—^People v. Aubrey, 63 Cal. 
427—^Ex parte Kelly, 28 Cal. 414. 

Idaho.—^Ex parte Cox, 32 P. 197, 3 
Idaho (Hash.) 630, 95 Am.S.H. 29. 
Mass.—O’Neil v. Commonwealth, 43 
N.E. 183, 165 Mass. 446. 

N.C.—State v. Haynie, 24 S.E. 636, 
118 N.C. 1265—State v. McNeill, 
75 N.C. 15. 

99. Cal.—^People v. Wilson, 9 Cal. 
259. 

Idaho.—^Ex parte Cox, 32 P. 197, 3 
Idaho (Hash.) 530, 95 Am.S.R. 29. 
N.C.—State v. McNeill, 75 N.C. 15. 
6 C.J. p 808 note 25. 

1. Taylor v. State, 21 So. 947, 114 
^la. 20—5 C.J. p 809 note 26. 
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9. O’Neil V. Commonwealth, 43 N.E. 
183, 165 Mass. 446. 

31. Commonwealth v. Sarver, 44 Pa. 
Super. 441—^White’s Application, 
13 Pittsb.Leg.J.CN.S.) (Pa.) 248. 

4, La.—State v. Quinn, 99 So. 222, 
155 La. 287. 

Mass.—Commonwealth v. Morgan, 
182 N.E. 926, 280 Mass. 392. 
N.C.—State v. Stokes, 106 S.E. 763, 
181 N.C. 539. 

Tex.—^McCauley v. State, 259 S.W. 

938, 97 Tex.Cr. 1. 

5 C.J. p 808 note 13. 

5w In re Burns, (C.C.Ark.) 113 F. 
987—5 C.J. p 808 note 14. 

6. State v. Hunskor, 114 N.W. 996, 
16 N.D. 420. 

7. In re Kenney, 111 N.W. 189, 147 
Mich. 678. 

8. Jackson v. U. S., (Alaska) 102 P. 
473, 42 C.C.A. 452—5 C.J. p 808 
note 17. 

9. People V. Anders, 185 IlLApp. 
343. 

10. Cal.—^People v. Caberera, 286 P. 
176, 104 Cal.App. 414. 

N.T.—^People ex rel. Glass v. Mur¬ 
phy, 248 N.T.S. 882. 

Independent definition 
A statute providing for increased 
punishment for felony while armed 
with a “deadly weapon’* and defining 
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At common law the offense of assault is a mis- it being within the sound discretion of the jup^ 
demeanor punishable by a fine of any amount, or or the court, as the case may be, to assess or fix the 

imprisonment in jail for any length of time, or punishment,!^ and therefore its action will not, as- 

both, in the sound discretion of the jury or court a rule, be interfered with by an appellate court, 

trying the case.!! However, in a proper case, the reviewing court may 

Review of amount. Usually any punishment with- declare punishments to be excessive!^ and will where 

in the prescribed limits is not considered excessive, empowered to do so, modify or reduce them. On 


the latter phrase does not define 
“deadly weapon" as used In a statute 
defining assault with a deadly weap¬ 
on.—People v. Caberera, 286 P. 176, 
104 CaLApp. 414. 

On plea of guilty 

Where, before trial was complet¬ 
ed on an indictment charging first 
and second degree assault with a 
loaded pistol, defendant pleaded 
guilty to indictnient of second de¬ 
gree assault after prosecuting wit¬ 
ness had testified to being shot by 
defendant, proof and indictment 
were held to authorize added penalty 
for being armed with a dangerous 
weapon.—^People ex rel. Glass v. 
Murphy, 284 N.T.S. 882. 

11 . Ky.—^Ison v. Commonwealth, 
227 S.W. 480, 190 Ky. 376. 

S.C.—State V. Charles, 93 S.E. 136, 
107 S.C. 418. 

Common usage and practice 
Under a statute, providing that 
where no punishment is provided by 
statute, the court shall award such 
sentence as is conformable to com¬ 
mon usage and practice, the court 
does not err in sentencing defend¬ 
ants, on conviction for an aggravat¬ 
ed assault and battery, to imprison¬ 
ment without option of paying fine. 
—State V. Charles, 93 S.E. 136, 107 
S.C. 418. 

12 . State V, Haynie, 24 S.E. 536, 118 
N.C. 1265—5 C.J. p 809 note 32. 

Assessment by jury 

In some jurisdictions the assess¬ 
ment of the punishment is the prov¬ 
ince of the jury, and not of the 
court.—McCauley v. State, 259 S.W. 
938, 97 Tex.Cr. 1—5 C.J. p 808 note 
20 . 

13. State V. Tates, 109 N.W. 1005, 
132 Iowa 475—5 C.J. p 809 note 
33. 

Punishment held not excessive 

(1) Three years’ imprisonment in 
penitentiary, for felonious assault 
on a girl.—State v. Ivy, (Mo.) 192 S. 
W. 737. 

(2) Two-year jail sentence for as¬ 
sault by means or force likely to 
produce great bodily injury.—^People 
v. Kimmerle, 265 P. 525, 90 CaLApp. 
186. 

(3) Fine of five hundred dollars 
and confinement in the county jail 
for one year, for aggravated assault. 
—^McCauley v. State, 259 S.W. 938, 97 
Tex.Cr. 1. 

(4) One hundred dollars fine and 
year’s imprisonment at hard labor. 


where accused struck prosecuting 
witness without provocation with 
iron hook, confining him to hospital 
for nine days.—^Burgess v. Common¬ 
wealth, 195 S.W. 445, 176 Ky. 326. 

(5) Five hundred dollars fine and 
imprisonment in county jail for 
twelve months, for an assault from 
behind with a bottle.—Odom v. State, 
200 S.W. 833, 82 Tex.Cr. 580. 

(6) Twelve months in jail and a 
fine of one hundred dollars is not 
excessive for an aggravated assault. 
—Donohue v. State, 236 S.W. 86, 90 
Tex.Cr. 541. 

(7) Where defendant, a young and 
vigorous man, assaulted a man sev¬ 
enty years old, gave him a sound 
beating, kicked him in the side, 
broke one of his ribs, and other¬ 
wise bruised his body, without any 
excuse except that the assaulted 
party had testified against him in 
another prosecution, a sentence im¬ 
posing a fine of five hundred dol¬ 
lars and imprisonment in the county 
jail for ninety days.—Ison v. Com¬ 
monwealth, 227 S.W. 480, 190 Ky. 
376. 

(8) Two hundred dollars fine and 
sixty days in the county jail, for ag¬ 
gravated assault and stabbing with 
knife.—Joseph v. State, 204 S.W. 320, 
83 Tex.Cr. 522. 

(9) Twenty-five dollars fine and 
thirty days in county jail for assault 
and battery.—^Jones v. State, 287 P. 
1073, 46 OkLCr. 187. 

(10) A 30-day jail sentence and 
imposition of costs, for an assault on 
a woman.—State v. Fisher, 154 N.W. 
587, 172 Iowa 462. 

(11) Five hundred dollars fine and 
imprisonment for ten months cannot 
be said to be so oppressive as to in¬ 
dicate passion or prejudice of the 
jury for a vicious assault by young 
man upon an aged man.—^Lyon v. 
Commonwealth, 239 S.W. 1046, 194 
Ky. 570. 

(1^) Sentence to sixty days in jail, 
imposed on woman for aggravated 
assault on her nine year old step¬ 
son, was held not to refiect alleged 
prejudice against accused alleged to 
exist because of newspaper misrep¬ 
resentations and publication of in¬ 
flammatory pictures.—^Moreno v. 
State, 26 S.W.(2d) 652, 114 Tex.Cr. 
559. 

(13) Where the person assaulted 
was only slightly injured, due to his 
alertness in avoiding a knife stroke 
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which was sufficient to have killed 
him, a fine of five hundred dollars 
is not excessive.—Mitchell v. Com¬ 
monwealth, 243 S.W. 1028, 195 Ky. 
819. 

(14) Where the statute fixes the 
maximum penalty for assault in the 
second degree at ten years, the im¬ 
posing of a sentence of two years 
on one who pointed a pistol at offi¬ 
cers and prevented them from mak¬ 
ing a search of his house for intoxi¬ 
cating liquors under a proper war¬ 
rant is not an abuse of discretion.— 
State V. Shaffer, 207 P. 229, 120- 
Wash. 345. 

5 C.J. p 809 note 33. 

14- Stevens v. State, 122 N.W. 58, 84 

Neb. 759, 19 Ann.Cas. 121—5 C.J. 

p 809 note 34. 

Punishment held excessive 

(1) Sentence of five years in pen¬ 
itentiary upon conviction for assault 
and battery by means of sharp or 
dangerous weapon, without intent to 
kill.—Howerton v. State, 32 P.(2d) 
99, 55 OkLCr. 426. 

(2) Sentence of two years in peni¬ 
tentiary upon conviction for assault 
with dangerous weapon.—^Williams 
v. State, 5 P.(2d) 410, 52 OkLCr. 336. 

(3) Two-year penitentiary term 
for assault with deadly weapon with 
intent to do bodily harm.—Tyler v. 
State, 266 P. 516, 39 OkLCr. 436. 

(4) Two years’ imprisonment for 
assault to do bodily harm.—Decker 
V. State, 279 P. 915, 44 OkLCr. 18G. 

(5) Sentence of two years in pen¬ 
itentiary on conviction for assault 
with intent to do bodily harm.—Hill 
V. State, 277 P. 595, 42 OkLCr. 366. 

(6) Sentence of six months in the 
penitentiary for assault, clearly pro¬ 
voked by the complaining witness 
and injuring no one.—People v. Shaf¬ 
fer, 158 N.T.S. 824, 173 App.Div. 177, 
34 N.T.Cr. 553. 

(7) Pine of one hundred dollars 
and costs and thirty days’ confine¬ 
ment in county jail for assault and 
battery.—Gillaspie v. State, (Okl. 
Cr.) 52 P.(2d) 87. 

(8) One hundred dollars fine and 
fifteen days’ imprisonment, on con¬ 
viction for assault and battery.— 
Buzzi V. State, 273 P. 380, 41 OkLCr. 
351. 

5 C.J. p 809 note 34. 

See People v. Johns, 190 IlLApp. 367. 

15. Williams v. State, 5 P.(2d) 410, 
i 52 OkLCr. 336. 
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appeal from a justice's court to the circuit court, the 
latter court is confined to the same measure of pun¬ 
ishment for assault to which, by statute, the justice 
-is limited.^® 

Mitigation. Under some statutes specified mat¬ 
ters, such as loss of reason or the victim's adulter¬ 
ous relations with accused's wife, may be consid¬ 
ered in mitigation of the punishment.^*^ 

c. Payment of Fine as Discharge of Judgment 

Payment of the fine releases one imprisoned for de¬ 
fault thereon, and confession of judgment with sureties 
^securing the fine and costs discharges the judgment. 

One who has been convicted of assault, fined, and 
imprisoned in default of payment of the fine, may 


at any time recover his liberty by paying the amount 
of fine unsatisfied.^® It has also been held that con¬ 
fession of judgment by one convicted of assault, 
with sureties to secure the fine and costs imposed, 
will discharge the judgment and sentence.^® 

d. Determination of Civil Liability 

Under the civil law civil as well as criminal llabiifty 
may be determined by the judgment. 

In some civil law jurisdictions the court, in ren¬ 
dering judgment for the crime, must also determine 
defendant's civil liability flowing therefrom, except 
where the injured party reserves the right to bring 
a separate action therefor .20 


ASSAY. The proof or trial, by chemical experi¬ 
ments, of the purity or fineness of metals, particular¬ 
ly of the precious metals, gold and silver;^ a trial 
>of weights and measures by a standard, as by the con¬ 
stituted authorities, clerks of markets, ete.;^ also 
a trial or examination of certain commodities, as 
bread, cloths, etc.® 

Assay office. The staff of persons by whom, or the 
building or department in which, the process of 
assaying gold and silver, required by the government, 
incidental to maintaining the coinage, is conduct¬ 
ed.^ 

Assay value. Where by an agreement mill men 
were to return a certain per cent of the assay value 
of gold ore worked in the mill, this was held to mean 
the standard assay value of gold as known every¬ 


where, and not the value of gold bullion at the place 
where produced.® 

ASSAYATOR. Law Latin, an assayer.® 

ASSAYER. One whose business it is to make as¬ 
says of the precious metals.^ 

Assayer of the king. An officer of the royal mint, 
appointed by 2 Henry VI c 12, who received and 
tested the bullion taken in for coining.® 

ASSECURARE. To assure, or make secure by 
pledges, or any solemn interposition of faith.^ 

ASSEOURATIO. Law Latin, in the law of con¬ 
tracts, assurance; a making secure.^® In old mari¬ 
time law, assurance or insurance of a vessel or car- 
go.ii 


Sentence modified 

(1) Five years in penitentiary for 
assault and battery with sharp or 
dangerous weapon, reduced to six 
months in county jail.—Howerton v. 
State, 32 P.(2d) 99, 65 Okl.Cr. 426. 

(2) Two years in penitentiary for 
assault with dangerous weapon re¬ 
duced to one year in penitentiary.— 
Williams v. State, 5 P.(2d) 410, 52 
OkLCr. 336. 

(3) In a prosecution for assault 
with a dangerous weapon, two-year 
penitentiary sentence modified to 
•county jail sentence of six months.— 
Williford v. State, 253 P. 1035, 36 
OkLCr. 270. 

(4) Two years in penitentiary for 
assault with a deadly weapon with 
intent to do bodily harm reduced to 
one year.—Tyler v. State, 266 P. 516, 
39 OkLCr. 436. 

(5) Two years in penitentiary for 
assault to do bodily harm reduced 
to six months.—^Decker v. State, 279 
P. 915, 44 OkLCr. 186. 

(6) Two years in penitentiary for 
assault to do bodily harm modified to 


four months in jail.—Hill v. State, 
277 P. 595, 42 OkLCr. 366. 

(7) Fine of one hundred dollars 
and costs and thirty days in jail for 
assault and battery modified to fine 
of one hundred dollars and costs.— 
Gillaspie v. State, (OkLCr.) 52 P. 
<2d) 87. 

(8) One hundred dollars fine and 
fifteen days imprisonment modified 
by omitting the jail sentence.—^Buzzi 
V. State, 273 P. 380, 41 OkLCr. 351. 

(9) A sentence of a year and a day 
in the state penitentiary upon con¬ 
viction of assault with a dangerous 
weapon would be modified to provide 
a fine of two hundred dollars and 
imprisonment in the county jail for 
a period of ninety days, and costs, 
where defendant was a young man 
only eighteen years old, who had 
previously borne a good reputation, 
and had never been in any other 
trouble.—^Murnand v. State, 195 P. 
787, 18 OkLCr. 426. 

16, In re Irvin, 29 Mich. 43. 

17. U. S. V. Pilares, 18 Philippine 
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87—U. S. v. Ancheta, 1 Philippine 
30. 

Failure of injured person to take 
precautions to lessen the effect of 
his injuries, due to his inability to 
do so, will not mitigate the punish¬ 
ment.—^U. S. V. Baoit, 15 Philippine 
338. 

18. Ex parte Kelly, 28 Cal. 414. 

19. State v. Cooley, 80 N.C. 293. 

20. U. S. V. Catequista, 1 Philip¬ 
pine 537. 

1. Black h. D. 

2. Black L. D. 

3. Black L. D. 

4. Black It. D. 

5. Vietti V. Nesbitt, 41 P. 151, 22 
Nev. 390. 

6. Adams Gloss. 

Assayator regis—the king’s assay¬ 
er.—^Adams Gloss. 

7. Black Ii. D. 

8. Black L. B. 

9. Black L. D. 

10. Adams Gloss. 

11. Adams Gloss, 



A88ECVEAT10N--AS8ENT 


6 C.J.S. 


ASSEOURATION. In European law, assurance; 
insurance of a vessel, freight, or cargo.^2 

ASSECURATOR. Law Latin, in maritime law, an 

insurer.^3 

ASSEDATION. In Scotch law, an old term, used 
indiscriminately to signify a lease or feu-right.^^ 

ASSEMBLAGE. A collection of particular things 
a collection of personsa meeting.^*^ Also the 
act of coming together consorting.!^ 

Phrasers: "Assemblage of ^persons who advocate,’ 
etc.,”20 '^assemblage ^to teach, to advocate,’ etc.,”2! 
"assemblage ^whieh teaches, advocates,’ etc.,”22 and 
"society or assemblage.”23 

ASSEMBLE* The word "assemble” may be applied 
to both persons and things.24 Used with reference 
to persons, it means to meet or come together, as a 
number of individuals; to convene; to congregate.25 
When applied to a machine, or mechanical structure, 
it has been defined as meaning to build into a struc¬ 
ture ;20 to collect or gather together the parts and 
place them in their proper relation to each other 
to constitute the machine.27 


Phrases: ^Hlnlawfully and feloniously assemble 
with an assemblage of persons,”2S and "voluntarily 
assembles ;”29 also "assembled and erected,”2^ "as¬ 
sembled and installed,”^! "assembled with an as- 
semblage,”22 and "commonly assembled;”22 and also* 
"transporting and assembling.”^^ 

ASSEMBLY. The meeting of a number of persons in 
the same place ;25 also the persons so assembled.26 

Assembly general. The highest ecclesiastical court 
in Scotland, composed of a representation of the min¬ 
isters and elders of the church.27 

Popular assemblies. Those required by the consti¬ 
tution and laws; for example, the general assem- 
bly.28 

Other phrases: "An assembly of persons,”29 "as¬ 
sembly or consort of persons,”^® and "public as¬ 
sembly.”^! 

ASSENT. 

As a Noun 

A passive act of concurrence ;^2 the act of the 
mind in admitting or agreeing to anything the 
act of agreeing or consenting to accept some prop¬ 
osition;^^ and, by context, "acceptance.”^ ^ It also 


12. Black L. D. 

13. Adams Gloss, citing Lucenius de 
Jur. Mar. lib ii c 5 § 10. 

14. Black L. D. 

15. Century D. 

le. Black Lf. Dm citing State v. 
Breen, 205 P. 632, 633, 110 Kan. 
817. 

17. Bouvier L. D,, quoted in People 
V. Mints, 290 P. 93, 100, 106 Cal. 
App. 725. 

18. Black Li. D., citing State v. 
Breen, 205 P. 632, 633, 110 Kan. 
817. 

19. State V. Breen, supra. 

20. State V. Breen, supra. 

21. State V. Breen, supra. 

22. State V. Breen, supra. 
((Assemblage of ‘persons who ad¬ 
vocate’ etc.” contrasted.-—State v. 
Breen, 205 P. 632, 633, 110 Kan. 817. 

“Assemblage ‘to teach, to advo¬ 
cate,’ etc.” contrasted.—State v. 
Breen, 205 P. 632, 633, 110 Kan. 817. 

23. State v. Breen, supra. 

24. Citizens' Nat. Bank v. Bucheit, 
71 So. 82, 88, 14 Ala.App. 511. 

25. Webster D. 

“Assembled” as used in Banknipt- 
cy Act of 1867.—^In re Richmond, (N. 
Y.) 7 Centr.KJ. 435. 

28. American Amusement Co. v. 
East Lakes Chutes Co., 56 So. 961, 
962, 174 Ala. 526. 

or. Black L. D., citing Citizens' Nat. j 


Bank v. Bucheit, 71 So. 82, 88, 14 
Ala.App. 511. 

28. State V. Breen, 205 P. 632, 633, 
110 Kan. 817. 

29. State V. Breen, supra. 

30. American Amusement Co. v. 
East Lakes Chutes Co., 56 So. 961, 
962, 174 Ala. 526. 

31. Citizens' Nat. Bank v. Bucheit, 
71 So. 82, 88, 14 Ala.App. 511. 

32. State v. Breen, 205 P. 632, 633, 
110 Kan, 817. 

33. Hammond v. State, (Tex.Cr.) 28 
S.W. 204. 

“Commonly resort” may be equiv¬ 
alent.—^Hammond v. State, (Tex.Cr.) 
28 S.W. 204. 

34. American Amusement Co. v. 
East Lake Chutes Co., 56 So. 961, 
962, 174 Ala. 526. 

35. Bouvier L. D., quoted in People 
V. Mints, 290 P. 93, 100, 106 Cal. 
App. 725. 

38. Black L. D. 

37. Black L, D. 

38. Black L. D. 

The lower or more numerous 
branch of the legislature in many of 
the states is also called the “assem¬ 
bly" or “house of assembly," but the 
term seems to be an appropriate one 
to designate any political meeting re¬ 
quired to be held by law.—^Black L. 
D. 

39. People V. Mintz, 290 P. 93, 100, 
106 Cal.App. 725. 
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40. State V. Breen, 205 P. 632, 110 
Kan. 817. 

41. People V. Mintz, 290 P, 93, 97, 
106 CaLApp. 725. 

42. People V. Sugarman, 215 N.T.S. 
56, 63, 216 App.Div. 209. 

43. Webster D., quoted in Norton 
V. Davis, 18 S.W. 430, S3 Tex. 32, 

36. 

Similarly expressed 

“The act of the mind in agreeing 
to, or assenting to a thing."—Haw¬ 
kins V. Carroll County, 50 Miss. 735, 

759. 

44. Webster D., quoted in State v. 
Brassfield, 67 Mo. 331, 335—5 C.L 
p 811 note 11. 

Counter offer not “assent” 

Construing a statute providing 
that certain public utility corpora¬ 
tions were not to perform specified 
acts “without the assent of the coun¬ 
cils" of the respective municipal cor¬ 
porations, the court said: “The- 
word ‘assent' in the thirteenth sec¬ 
tion, must be understood in its ordi¬ 
nary sense, as ‘consenting' or ‘agree¬ 
ing to.' Something is stated or pro¬ 
posed to another. He assents to it; 
that is, accepts it, agrees to it. If 
he asserts or proposes something 
else, it is not ‘assenting' to what was 
asserted or proposed, but offering 
something else."—^Appeal of City of 
Pittsburgh, 7 A. 778, 781, 116 Pa. 4. 

45. State V. Baltimore, etc., R. Co.,. 



€ C.J.S, 


ASSENT 


has been defined as agreement or approval;^® com¬ 
pliance, approval of something done, or a declara¬ 
tion of willingness to do something in compliance 
with a request concurrence in, or with;^^ con¬ 
sent silent acquiescence.®® “Assent” implies 
knowledge of some kind in the party assenting to 
that to which he assents also permission on the 
part of the party assenting;®2 ordinarily it 

•does not imply contribution or express concur¬ 
rence.®® As used in some statutes, however, the 
term has been held to require affirmative, positive 
action on the part of the party assenting.®^ It has 
been said that the term indicates the meeting of 
the minds of the contracting parties,®® and that the 
word is applicable only to conduct before or at the 
time of the doing of an act and hence does not in¬ 
clude an approval after the commission of an act.®® 
“Assent” has been distinguished from: “eonsent,”®^ 


“estoppel,”®® “mere neglect to ascertain facts,”®® 
and “ratification.”®® 

Express assent That which is openly declared.®^ 
Implied assent That which is presumed by law.®® 
Mutual assent The meeting of the minds of both 
or all the parties to a contract; the fact that each 
agrees to all the terms and conditions, in the same 
sense and with the same meaning as the others.®® 
Other phrases: “Assent [be] requested to an as¬ 
sessment,”®^ “assent is hereby given,”®® “ ^assent^ of 
Congress is hereby given,”®® “assent of the executive 
to a bill,”®’^ “assent of two-thirds of the members,”®® 
“assent of . . . voters,”®® “assent to an agreement 
extending time,”7® “assent to . . . [prisoner's] go¬ 
ing beyond the liberties of jail,”'^^ “assent to the re¬ 
ception of deposits,”*^® “comptroller's 'assent',”'^® 
“grant of assent,”7^ “knowledge or assent,”"^® and 
“without the assent of the eouneils.”^® 


12 Gill & J.(Md.) 279, 38 Am.D. 
317, affirmed 3 How.dJ.S.) 534, 11 
Li.Bd. 714—5 C.J. p 811 note 16. 

In practice, the term is often used 
in the sense of acceptance and ap¬ 
proval.—Black L. D. 

46. Miss.—Hawkins v. Carroll Coun¬ 
ty. etc., 50 Miss. 735, 739. 

Tex.—Norton v. Davis, 18 S.W. 430, 
83 Tex. 32, 36, quoting Webster D. 

47 . Ill.—^Illinois State Bank v. 
Queen City Quarry Co., 203 IlLApp. 
176, 177. 

Wash.—State v. Peasley, 141 P. 316, 
317, 80 Wash. 99. 

48. Kan.—Farmers’ & Drovers’ 
Bank v. Bashor, 160 P. 208, 209, 98 
Kan. 729. 

Tex.—Norton v. Davis, 18 S.W. 430, 
83 Tex. 32, 36, quoting Webster D. 

49 . xj.s.—Hagerla v. Mississippi 
River Power Co., (D.C.Iowa) 202 
F. 776, 784. 

Tex.—Norton v. Davis, 18 S.W. 430, 

83 Tex. 32, 36, quoting Webster D, 
5 C.J. p 811 note 14. 

sa. People V. Lowe, 205 N.T.S. 77, 
80, 209 App.Div. 498. 

. 51 . U.S.— White-Wilson-Drew Co. v. 
Lyon-Ratcliff Co., (C.C.A.I11.) 268 
F. 525, 526, cited in Black L. D. 
]y[e.—^Jewell v. Jewell, 24 A. 858, 859, 

84 Me. 304, 307, 18 L.R.A. 473. 
Ohio.—^Rose v. New York Life Ins., 

Co., 187 N.E. 859, 861, 127 Ohio St. 
265. 

Wis.—Klundby v. Hogden, 232 N.W. 
858, 860, 202 Wis. 438, 73 A.L.R. 
648. 

5 C.J. p 811 note 17. 

Knowledge alone not “assent” 

“Knowledge [of an extension] 
alone does not constitute assent, and 
it is not necessary that a surety or 
guarantor having knowledge of an 


extension should expressly object to 
it to entitle him to his discharge.”— 
Farmers’ & Drovers’ Bank v. Bash¬ 
or. 160 P. 208, 209. 98 Kan. 729. 

52. Ex parte Griffin. Ill P. 939, 33 
Nev. 490—5 C.J. p 811 note 18. 

53. State V. Peasley, 141 P. 316, 80 
Wash. 99, 100—5 C.J. p 811 note 
19. 

54. Mason v. Moore, 76 N.E. 932, 73 
Ohio St. 275, 291. 4 L.R.A.(N.S.) 
597, 4 Ann.Cas. 240-5 C.J. P 811 
note 20. 

55. People V. Consolidated Indemni¬ 
ty & Ins. Co., 251 N.T.S. 566, 569, 
233 App.Div. 74. 

56. People v, Lowe, 205 N.T.S. 77, 
80, 209 App.Div. 498. 

57. Cal.—^People v. Dong Pok Tip, 
127 P. 1031, 1032, 164 Cal. 143, 146 
—^People V. Conklin, 10 F.(2d) 98, 
101, 122 Cal.App. 83. 

N.T.—^People v. Sugarman, 215 N.T. 
S, 56, 63, 216 App.Div. 209—People 

V. Lowe, 205 N.Y.S. 77, 80, 209 
App.Div. 498. 

■Wis,—Klundby v. Hogden, 232 N.W. 
858, 860, 202 Wis. 438, 73 A.L.R. 
648. 

5 C.J, p 811 note 14 [a]. 

58. Equitable Nat Bank v. Gucken- 
berger, 5 Ohio S. & C. P. 438, 441, 
5 Ohio N.P. 319. 

59. U.S.—^White-Wilson-Drew Co. v. 
Lyon-Ratcliff Co., (C.C.A.I11.) 268 
F. 525, 526. 

Minn.— Patterson v. Stewart, 42 N. 

W. 926, 929, 41 Minn. 84, 16 Am.S. 
R. 671, 4 L.R.A. 746. 

60. Black L. D. 

61. Black L. D. 

62. Black L. D. 

68. Black L. D., citing Mutual Life 
Insurance Co. of New York v, 
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Young’s Adm’rs, (Cal.) 23 WaU.<XJ. 
S.) 85, 107, 23 L.Ed. 152. 

Mutuality of assent 

In every agreement the parties 
must, as regards the principal or es¬ 
sential part of the transaction, in¬ 
tend the same thing, that is, each 
must know what the other is to do.— 
Black L. D. 

©4. Garden City Golf Club v. Cor¬ 
win, (C.C.A.N.T.) 62 F.(2d) 246, 
248. 

65. People V. Consolidated Indemni¬ 
ty & Ins. Co., 251 N.T.S. 566, 569, 
233 App.Div. 74. 

66. Hagerla v. Mississippi River 
Power Co., <D.C.Iowa) 202 F, 776, 
784. 

67. Burrill L. D. 

68. Hawkins v. Carroll County, 50 
Miss. 735, 760. 

69. Mo.—State v. Brassfield, 67 Mo. 
331, 340. 

Wash.—Blaine v. Seattle, 114 P. 164, 
62 Wash. 445, 447, Ann.Cas.19121) 
315. 

70. Farmers* & Drovers’ Bank v. 
Bashor, 160 P. 208, 209, 98 Kan. 
729. 

71. Katz V. Massachusetts Bonding 
& Insurance Co., 178 N.E. 560, 561, 
257 N.T. 365. 

72. Ex parte Rickey, 100 P. 134, 31 
Nev. 82, 101, 104, 135 Am.S.R. 651. 

73. Lowe v. City of New York, 270 
N.T.S. 216, 219, 240 App.Div. 484. 

74. Appeal of City of Pittsburgh, 7 
A. 778, 786, 115 Pa. 4. 

75. People v. Lowe, 205 N.T.S. 77, 
80, 209 App.Div. 498. 

7a Appeal of City of Pittsburgh, 7 
A. 778, 780, 785. 115 Pa. 4. 



ASSENT’-ASSESS 


6 C.J.S. 


As a Verb 

The verb implies affirmative action of some sort 
as distinguished from mere silence and inaction 
and has been defined as meaning to accept, agree to, 
or consent to accord, agree, concede, or yield 
to express an agreement of the mind to what is al¬ 
leged or proposed ;S0 to express one^s agreement, 
acquiescence, or concurrence;Si also to admit a 
thing as true;^^ to approve, ratify, or confirm 2016 . 
sometimes to authorize or empower.^^ The verb 
^‘assent” has been distinguished from ^'carrying 
out”S6 and ‘‘consent.”^® 

Phrases: ^^Assent to indebtedness in excess of 
its capitaV^87 "assent to the views of others,and 
^^you may assent or dissent ;”S9 also ‘^assents to the 
receiving of deposits,”90 "consents or assents to the 
doing of any act,”9i “participates or assents,”^^ and 
“she still voluntarily assents thereto 3 also “as¬ 
sented to,”94 "consented and assented to the hy- 
pothecation,”95 "made, authorized or assented to,”^^ 
and “sanctioned and assented to such a course 
and also “assenting employer,“assenting there- 
to,”99 "assenting to creation of indebtedness,”! “as¬ 
senting to the payment of dividends,”^ “assenting 
to the receipt of deposits,”^ and “ordering or assent¬ 
ing to such violation.”^ 


ASSEET. To allege to maintain or defend by 
words or measures or to vindicate;^ to state as true,, 
declare, or maintain.'^ 

ASSEETOEY. Affirmative; affirming; assertive*,, 
declaratory; maintaining.* 

Assertory covenant One which affirms that a 
particular state of facts exists; an affirming prom¬ 
ise under seal.* 

Assertory oath. One relating to a past or present 
fact or state of facts, particularly, any oath re¬ 
quired by law other than in judicial proceedings and 
upon induction to office, such, for example, as an 
oath to be made at the customhouse relative to goods^ 
imported.!* 

ASSESS. As used in the law of taxation, the term 
will be defined and the principles governing the as¬ 
sessing of property for taxation, and the assess¬ 
ing of taxes generally, will be treated in the title Tax¬ 
ation § 390 et seq [61 C.J. p 618 note 30 et seq];. 
in connection with municipal taxation in the title 
Municipal Corporations §§ 2042-2057 [44 C.J. p 
1312 note 84-p 1313 note 7, p 1322 note 8-p 1336 
note 13]; and with reference to particular taxes, 
such as ad valorem duties, in the title Customs Du¬ 
ties §§ 31, 135-139 [17 C.J. p 554 notes 28-30, p 


77 . Mason v. Moore, 76 N.E. 9S2, 73 
Ohio St 275, 291, 4 L.Il.A.(N.S.) 
597, 4 Ann.Cas. 240. 

78. Appeal of the City of Pitts¬ 
burgh, 7 A. 778, 781, 115 Pa. 4. 

79. Miss.—^Hawkins t. Carroll Coun¬ 
ty, 50 Miss. 735. 760. 

Mo.—State V. Brassfield, 67 Mo. 331, 
339. 

Tex.—^Norton v. Davis, 18 S.W. 430, 
83 Tex. 32, 36. 

80. Webster D., quoted in State v. 
Brassfield, 67 Mo. 331, 339. 

81. Webster D., quoted in Norton v. 
Davis, 18 S.W. 430, 83 Tex. 32, 36. 

82. Mo.—State v, Brassfield, 67 Mo. 
331, 339. 

Tex.—^Norton v. Davis, 18 S.W. 430, 
83 Tex. 32, 36. 

83. Md.—Chesapeake, etc., Canal Co. 
V. Baltimore, etc., K. Co., 4 Gill & 
J. 1, 130. 

N.T.—^People v. Consolidated Indem¬ 
nity & Ins. Co., 251 N.Y.S. 566, 569, 
233 App.Div. 74. 

Tex.—^Norton v. Davis, 18 S.W. 430, 
83 Tex. 32, 36. 

Wash.—Blaine v. Seattle, 114 P. 164, 
62 Wash. 445, 448, Ann.Cas.l912D 
315. 

84. Hagerla v. Mississippi River 
Power Co., (D.C.Iowa) 202 F. 776, 
778, 784. 

85^ Cartmel v, Newton, 79 Ind. 1, 5. 


8G. Gist of distinction. 

‘We ‘assent’ to the views of oth¬ 
ers when our minds come to the 
same conclusion with theirs as to 
what is true, right or admissible. 
We consent when there is such a 
concurrence of our will with their 
desires and wishes that we decide to 
comply with their requests.”—^Web¬ 
ster D., quoted in Klundby v. Hog- 
den, 232 N.W. 858, 860, 202 Wis. 438, 
73 A.D.R. 648. 

87. Illinois State Bank v. Queen 
City Quarry Co., 203 IlLApp. 176, 
177. 

88. Webster D., quoted in Klundby 

V. Hogden, 232 N.W. 858, 860, 202 
Wis. 438, 73 A.L.R. 648. 

89. Appeal of City of Pittsburgh, 7 
A. 778, 781, 115 Pa. 4. 

90. Miller v. Commonwealth, 43 S. 

W. (2d) 687, 688. 241 Ky. 221. 

191. N.T.Pen.D. § 956, as added by 
L,(1913) c. 500, quoted in People v. 
Sugarman, 215 N.Y.S. 56, 58, 216 
App.Div. 209, and People v. Lowe, 
205 N.Y.S. 77, 80, 209 App.Div. 498. 

92. Mason v. Moore, 76 N.E. 932, 
73 Ohio St. 275, 291, 4 L.R.A.(N.S.) 
597, 4 Ann.Cas. 240. 

93. Norton v. Davis, 18 S.W, 430, 83 

Tex. 32, 36. *. 

94. Klundby v. Hogden, 232 N.W. 
858, 860, 202 Wis. 438, 73 A.L.R. 
648, 


95. People V. Sugarman, 215 N.Y.S. 
56, 58, 216 App.Div. 209. 

96. Klundby v. Hogden, 232 N.W. 
858, 860, 202 Wis. 438, 73 A.L.R. 
648. 

97. People v. Sugarman, 215 N.Y.S. 
56, 63, 216 App.Div. 209. 

98. Smith v. Heine Safety Boiler 
Co., 112 A. 516, 521, 119 Me. 552. 

99. White-Wilson-Drew Co. v. Lyon- 
Ratcliff Co., (C.C.A.I11.) 268 F. 525, 
527. 

1 . Illinois State Bank v. Queen City 
Quarry Co., 203 Ill.App. 176, 177. 

2 . White-Wilson-Drew Co. v. Lyon- 

Ratcliff Co., (C.C.A.I11.) 268 F. 

525, 526. 

3. Miller v. Commonwealth, 43 S.W. 
(2d) 687, 689, 241 Ky. 221—5 C.J. 
p 811 note 20 [b] (2). 

4 . Patterson v. Minnesota Mfg. Co., 
42 N.W. 926, 927, 41 Minn. 84, 16 
Am.S.R. 671, 4 L.R.A. 745. 

5. State V. Hostetter, (Mo.) 222 S. 
W. 750, 754. 

6 . Webster D., quoted in Walker v. 
Hawley, 16 A. 674, 56 Conn. 559, 
567. 

7. Black L. D. 

8 . Century D. 

9. Black L. D. 

10. Black L. D., sub verbo “Oath.” 
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6 C.J.S. 


ASSESS 


631 note 81-p 632 note 99]; and occupation or privi¬ 
lege taxes, in the titles Internal Revenue §§ 178-191 
[33 C.J. p 342 note 35-p 343 note 56, p 355 note 
51-p 356 note 79, p 357 notes 6—8], Intoxicating 
Liquors §§ 181-185 [33 C.J. p 567 note 35-p 569 
note 62], and Licenses § 52 [37 C.J. p 252 note 11- 
p 255 note 68], The term, however, does not neces¬ 
sarily apply alone to taxesbut may be used with 
reference to costs, and to damages and particular 
benefits or burdens in connection with improvements 
or public works and, as so used, the subject mat¬ 
ter will be treated in the titles Costs §§ 271-274 
[15 C.J. p 175 note 23-p 177 note 42], Damages §§ 
163-173 [17 C.J. p 1042 note 35-p 1052 note 6], 
District of Columbia § 14 [18 C.J. p 1378 note 98-p 
1381 note 77], Drains §§ 55-85 [19 C.J. p 712 note 
4-p 760 note 12], Eminent Domain § 17 [20 C.J. p 
529 note 99-p 530 note 3], §§ 177-185 [20 C.J. p 
813 note 56-p 832 note 42], §§ 276-305 [20 C.J. p 
992 note 20-p 1041 note 30], Highways § 289 [29 
C.J. p 731 note 22-p 737 note 51], §§ 293-305 [29 
C.J. p 741 note 32-p 749 note 82], Levees and Flood 
Control §§ 28-39 [36 C.J. p 1015 note 27-p 1027 


note 7], Municipal Corporations §§ 1290-1652 [44 
C.J. p 481 note 94r“p 881 note 73] and Waters §§ 
332-337 [67 C.J. p 1337 note 10-p 1364 note 92]. 
It has been said that the word ^^assess^^ may have 
a broad or narrow meaning according to the sense 
or connection in which it is used,^^ qj. that it has 
different meanings,!^ and hence that to ^^assess” prop¬ 
erty is to place a value upon it, and to ^^assess^^ a tax 
is to fix or settle the amount to be levied upon the 
property.14 In its broad general sense, ^^assess” has 
been defined as meaning to adjust or apportion 
to ascertain, adjust, and settle the respective shares 
to be contributed by several persons toward an ob¬ 
ject beneficial to them all, in proportion to the bene¬ 
fit received;^® to charge to declare payable 
to determine to determine by rules of law a sum 
to be paid;20 to fix;2i to fix or settle a sum to be 
levied or paid;22 to fix the value of to impose 
to list and value property to make a valuation or 
official estimate of property;26 to place a value upon 
property;27 to proportion;28 to rate;22 to rate 
the proportional contribution due to a fund;^® to 
set;2i to set, fix, or charge a certain sum in a propor- 


11 . Bussenius v. Warden, 236 P. 371, 
372, 71 CaLApp. 717. 

12 . Flanigan v. Police Jury of Jack- 
son Parish, 82 So. 722, 726, 145 La. 
613. 

13 - Washington Coal & Coke Co. v. 
Heiner, <D.C.Pa.) 42 F,(2d) 681, 
684. 

14 . Seested v. Dickey, 300 S.W. 1088, 
1091, 318 Mo. 192. 

15. Black L. D., quoted in State v. 
Camp Sing, 44 P. 516, 18 Mont. 128, 
144, 56 Am.S.R. 551, 32 L.R.A. 635 
—5 C,J. p 812 note 36. 

16. Black L. D., quoted in Omo v. 
Bernart, 65 N.W. 622, 624, 108 Mich. 
43. 

Similar definition 
'"To adjust shares of a contribu¬ 
tion by several persons toward a 
common object according to the ben¬ 
efit received.”—^Anderson L. D., quot¬ 
ed in State v. Camp Sing, 44 P. 516, 
18 Mont. 128, 144, 56 Am.S.R. 551, 32 
L.R.A. 635. 

17 . Century D., quoted in Risley v. 
Utica, (C,C.N.Y.) 168 F. 737, 751 
—5 C.J. p 812 note 49. 

18 . Mo.—VallC V. Fargo, 1 Mo.App. 
344, 347. 

Wis.—Chicago, etc., R. Co. v. Forest 
County, 70 N.W. 77, 95 Wis. 80, 87. 

19 . Anderson L. D., quoted in State 
V. Camp Sing, 44 P. 516, 18 Mont. 
128, 144, 56 Am.S.R. 551, 32 L.R. 
A. 635—5 C.J. p 812 note 46. 

20 . Cal.—Allen v. McKay, 52 P. 828, 
120 Cal. 332, 341. 


Mont.—State v. Camp Sing, 44 P. 516, 
18 Mont. 128, 144, 56 Am.S.R. 551, 
32 L.R.A. 635. 

Similarly expressed 
“To determine by rules of law the 
amount of money to be paid.”—^Ab¬ 
bott L. D., quoted in Allen v. Mc¬ 
Kay, 52 P. 828, 120 Cal. 332, 341. 

21. Black L. D., quoted in State v. 
Camp Sing, 44 P. 516, 18 Mont. 128, 
144, 56 Am.S.R. 551, 32 L.R.A. 635 
^—5 C.J. p 812 note 43. 

22. Burrill L. D., quoted in Omo v. 
Bernart, 65 N.W. 622, 108 Mich. 43, 
47. 

Similarly expressed 

(1) “To fix the amount payable by 
a person or persons.”—^Anderson L. 
D., quoted in State v. Camp Sing, 44 
P. 516, 18 Mont. 128, 144, 66 Am.S. 
R. 551, 32 L.R.A. 635. 

(2) “To fix the amount payable by 
a person or each of several persons 
in satisfaction of an established de¬ 
mand.”—Abbott L. D., quoted in Al¬ 
len V. McKay, 52 P. 828, 120 Cal. 332,. 
341, and Anderson L. D., quoted in 
State V. Camp Sing, supra. 

23. Bouvier L. D., and Webster D., 
both quoted in State ex rel. Am¬ 
brose V. Trimble, 263 S.W. 840, 843, 
304 Mo. 533. 

Similarly expressed 
“To fix the value or the amount of 
a thing.”—^Anderson L. D., quoting 
Allen V. McKay, 52 P. 828, 120 Cal. 
332, 340, and State v. Camp Sing, 44 
P. 516, 18 Mont. 128, 144, 56 Am.S.R. 
551, 32 L.R.A. 635. 
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24. People V. Priest, 62 N.E. 567, 169 
N.Y. 432, 435, 32 N.Y.Civ.Proc. 341 
—^People ex rel. City of New York 
V. Neville, 170 N.Y.S. 583, 585, 183 

[ App.Div. 799. 

25. Flanigan v. Police Jury of Jack- 
son Parish, 82 So. 722, 726, 145 
La. 613. 

26. Webster D., quoted in State v. 
McClain, 298 P, 211, 213, 136 Or. 
53. 

27. U.S.—^Montana-Dakota Power Co. 
V. Weeks, (D.C.N.D.) 8 F.Siipp. 935, 
937. 

La.—G. R. McKinney Co. v. Louisiana 
Tax Commission, (App.) 150 So. 
452, 454. 

Mo.—Seested v. Dickey, 300 S.W. 

1088, 1091, 318 Mo. 192. 

5 C.J. p 812 notes 55, 56. 

28. Burrill L. D., quoted in Peay v. 
Little Rock, 32 Ark. 31, 36. 

29. U.S.—Risley v. Utica, (C.C.N.Y.); 
168 F. 737, 751, quoting Bouvier 
L. D. 

Ark.—^Peay v. Little Rock, 32 Ark. 31.. 

36, quoting Burrill L. D. 

Mont—State v. Camp Sing, 44 P.. 
516, 18 Mont. 128, 144, 56 Am.S.R. 
551, 32 L.R.A. 635, quoting Ander¬ 
son L. D. 

30. Cal.—Allen v. McKay, 52 P. 828, 
120 Cal. 332, 341. 

Mont.—State v. Camp Sing, 44 P. 516^ 
18 Mont 128, 144, 56 Am.S.R. 651, 
32 L.R.A. 635. 

31. Century D., quoted in Risley v. 
Utica, 168 F. 737. 751—5 C.J. p 
812 note 50. 



ASSESS 
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tion namedto settleto value.^^ Assess” has 
been held to imply the exercise of discretion 5 it 
is sometimes synonymous or interchangeable with 
''to ascertain,”36 «to estimate,”37 and "to levy;”38 
and distinguished from "to equalize,”39 «to levy,”^® 
and "to list.”^^ 

Phrases: "Ascertain and assess,”^3 ^assess and 
collect from each and every member,”^3 «^assess’ and 
'collect^ . . . taxes,”44 “assess and levy,”45 “assess 
as damages,”46 “assess damages and benef[ts,”47 
"assess each stockholder,”48 “assess for state pur¬ 
poses,”4 3 "assess, levy or collect any taxes, assess¬ 
ments or imposts,”50 “assess merchandise,”^! “assess 
property,”53 and "proceedings to assess ;”5 3 also 


“assessing benefits,”54 “assessing damages,”55 <^as- 
sessing of real estate,”56 and "improved method of 
assessing, etc.”57 

Assessed 

It has been said that the word "assessed has sever¬ 
al meanings,58 and that it is not to be construed in a 
technical sense and must be construed accord¬ 
ing to its context and the circumstances of its use.80 
While the word is frequently used with reference to 
taxation, it is not restricted to that alone;®! and, it 
has also been said that there is a great difference be¬ 
tween assessing the land, or other property, and as¬ 
sessing the taxes.®3 The word has been defined as 
apportioned;®® charged;®4 determined; fixed;®5 


32 . City of Sault Ste. Marie v. Min¬ 
neapolis, St. P. & S. S. M. Ry. Co., 
151 N.W. 649, 650, 184 Mich. 681 
—Seymour v. Peters, 35 N.W. 62, 
67 Mich. 415, 418. 

33. Burrill L. D., quoted in Omo v. 
Bernart, 65 N.W. 622, 108 Mich. 
43 , 47—5 C.J. p 812 note 44. 

34. Mich.—City of Sault Ste. Marie 
V. Minneapolis, St. P. & S. S. M. 
Ry. Co., 151 N.W. 649, 650, 184 
Mich. 681. 

Minn.—Trask v. Skoog, 164 N.W. 914, 
915, 138 Minn. 229. 

Mo.—State ex rel. Ambrose v. Trim¬ 
ble, 263 S.W. 840, 843, 304 Mo. 533. 

Qy.—State V. McClain, 298 P. 211, 
213, 136 Or. 53. 

S5. Montana-Dakota Power Co. v. 
Weeks, (D,C.N.D.) 8 F.Supp. 935, 
937. 

SS. Commonwealth v. Deford Co., 
120 S.B. 281, 285, 137 Va. 542. See 
also Ascertain 6 C.J.S. p 787 note 
86 . 

37. Roddy v. McGetrick, 49 Ala. 159, 
162. 

38. N.J.—^Lehigh Valley R. Co. v. 
State Board of Taxes and Assess¬ 
ment, 128 A. 432, 433, 101 N.J. 
Law 298—^Barnett v. Pension Com¬ 
mission of Police and Fire Depart¬ 
ments of Atlantic City, 136 A. 317, 
319, 100 N.J.Bq. 473. 

Tenn.—Texas Co. v. Fort, 80 S.W. (2d) 
658, 660, 168 Tenn. 679. 

39. McGoldrick Lumber Co. v. Bene¬ 
wah County, (Idaho) 35 P.(2d) 659, 
662. 

40. U.S.—Kelly v. Herrall, (C.C.Or.) 
20 F. 364, 369. 

Ga.—^Dunn v. Harris, 86 S.E. 556, 559, 
144 Ga. 157. 

Mo.—State ex rel. Asotsky v. Regan, 
298 S.W. 747, 749, 317 Mo. 1216, 
55 A.L.R. 773—Valle v. Fargo, 1 
Mo.App. 344, 347. 

N.J.—State V. Jersey City, 42 N.J. 
Law 97, 99—Scudder v. State, 33 
N.J.Law 424, 427. 


Or.—City of Portland v. Portland Ry. 
Light & Power Co.. 156 P. 1058, 
1064, 80 Or. 271. 

S.C.—Clary v. Harvey, 180 S.B. 673, 
675, 176 S.C. 512. 

5 C.J. p 813 note 76 [b]. 

41. State V. Tax Commission, 165 N. 
W. 382, 166 Wis. 369. 

42. Great Northern Ry. Co. v. Fiske, 
169 P. 44, 45, 54 Mont 231. 

43. Barnett v. Pension Commission 
of Police and Fire Departments of 
Atlantic City, 136 A. 317, 319, 100 
N.J.Bq, 473. 

44. Cal.—Joint Highway Dist. No. 
13 V. Hinman, 32 P.(2d) 144, 148. 

Wash.—^Northwestern Imp. Co. v. 
Henneford, 51 P.(2d) 1083, 1085— 
State V. Redd, 6 P.(2d) 619, 626, 
166 Wash. 132. 

“ *levy» the taxes” distinguished.— 
Clary v. Harvey, 180 S.B. 673, 675, 
176 S.C. 512. 

45. Kimball v. Board of Sup'rs of 
Polk County, 180 N.W. 988, 991, 190 
Iowa 783. 

46. State ex rel. Ambrose v. Trimble, 
263 S.W. 840, 842, 304 Mo. 533. 
“Ascertain as damages” inter. 

changeable.—State ex rel. Ambrose v. 
Trimble, 263 S.W. 840, 843, 304 Mo. 
533. 

47. City of St Louis v. Senter Com¬ 
mission Co., (Mo.) 84 S.W.(2d) 133, 
138. 

48. Sussex County v. Jarratt, 106 
S.E. 384, 387, 129 Va. 672. 

49. Flanigan v. Police Jury of Jack- 
son Parish, 82 So. 722, 724, 145 La. 
613. 

50. Kansas City, Mo., v. Fairfax 
Drainage Dist. of Wyandotte Coun¬ 
ty, Kan,, (C.C.A.Kan.) 34 F.(2d) 
357, 360. 

51. G. R. McKinney Co. v. Louisi¬ 
ana Tax Commission, (La.App.) 
150 So. 452, 454. 

52. U.S.—^Montana-Dakota Power Co. 
V. Weeks, (D.C.N,D.) 8 F.Supp. 935, 
937. 


La.—G. R. McKinney Co. v. Louisiana 
Tax Commission, (App.) 150 So. 
452, 454. 

Mo.—Seested v. Dickey, 300 S.W. 

1088, 1091, 318 Mo. 192. 

Wash.—^Northwestern Imp. Co. v. 
Henneford, (Wash.) 51 P.(2d) 1083. 
1086—State v. Redd, 6 P.(2d) 619, 
625, 166 Wash. 132. 

53. City of Sault Ste. Marie v. Min¬ 
neapolis, St. P. & S. S. M. Ry. Co., 
151 N.W. 649, 650, 184 Mich. 681. 

54. City of St. Louis v. Senter Com¬ 
mission Co., (Mo.) 84 S.W.(2d) 133, 
138. 

‘^Assessing damages’^ contrasted.— 
City of St. Louis v. Senter Commis¬ 
sion Co., (Mo.) 84 S.W.(2d) 133, 138. 

55. City of St Louis v. Senter Com¬ 
mission Co., (Mo.) 84 S.W.(2d) 133, 
138. 

56. People V. Webb Bros., (Cal.App.) 
34 P.(2d) 175, 176. 

57. Texas Co. v. Fort, 80 S.W. (2d) 
658, 660, 168 Tenn. 679. 

68w Bide v. Clarke, 59 N.W, 484, 57 
Minn. 397, 401. 

59. Meserve v. Folsom, 20 A. 926, 62 
Vt 504, 507. 

60. People V. Webb Bros., (Cal.App.) 
34 P.(2d) 175, 176. 

61. Bussenius v. Warden, 236 P. 371, 
372, 71 CaLApp. 717. 

62. U.S.—Risley v. Utica, (C.C.N.T.) 
168 F. 737, 751. 

Minn.—^Trask v. Skoog, 164 N.W. 914, 
915, 138 Minn. 229—^Eide v. Clarke, 
59 N.W. 484, 57 Minn. 397, 401— 
Webb V. Bidwell, 15 Minn. 479. 

Mo.—Seested v. Dickey, 300 S.W. 
1088, 1091, 318 Mo. 192. 

63. Risley v. Utica, (C.C.N.T.) 168 
F. 737, 751. 

64. State v. Asotin County, 140 P. 
914, 79 Wash. 634, 640. 

65. U.S.—Risley v. Utica, (C.C.N.Y.) 
168 F. 737, 751. 

Minn.—^Webb v. Bidwell, 15 Minn. 
479, 483. 
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ASSESS 


and imposed.66 ^'Assessed” may be used as the equiv¬ 
alent of, or interchangeable with, ^^imposed”®^ ^nd 
^‘levied although it has also been distinguished 
from the latter term.®^ 

Phrases: ‘^Assessed against him,”'^^ ^^assessed 
against the leased property,”7i ^^assessed and lev¬ 
ied,”72 ^^assessed and paid,”73 "assessed and taxed,”74 
'^assessed by the club,”75 "assessed by the State 
Board,”76 “assessed, fixed, and determined,”77 "^as¬ 
sessed' for playing golf,”78 "assessed for the calen¬ 
dar year,”79 "assessed for the period of federal con- 
trol,”60 "assessed for the year,”6i "assessed, levied, 
collected and paid,”62 "assessed or levied,”68 "as- 
sessed^to that amount,”64 "assessed under the pro¬ 


visions of this act,”65 "assessed upon and collected 
from,”66 "assessed upon any group or class,”67 "as¬ 
sessed upon his property,”68 "assessed -with county 
levies,”69 "duly assessed,”^® «fievied' and ^assess¬ 
ed,' ”81 "levied upon or assessed against,”8 2 "license 
fees assessed,”83 "listed, assessed and valued,”84 
"property has been assessed,”85 "shall be valued and 
assessed,”86 "to be assessed specifically for incidental 
purposes,”87 "twice assessed,”88 and "what amounts- 
shall be assessed.”88 

Phrases in which "assessed” is employed as a par¬ 
ticipial adjective: "Assessed land,”i "assessed val¬ 
uation,”2 "assessed value,”8 "assessed value of the¬ 


se. U.S.—Risley v. Utica, (C.C.N.Y.) 
168 F. 737, 751. 

N.J.—New Jersey Midland R. Co. v. 
Jersey City, 42 N.J.Law 97. 99. 

67. Town of Brandon v. Harvey, 168 
A. 708, 710, 105 Vt 435. 

68. Dunn v. Harris, 86 S.E. 556, 559, 
144 Ga. 157. 

69. Cal.—^People v. Webb Bros., 
(App.) 34 P.(2d) 175, 176. 

N.J.—^American Woolen Co. v. Ed¬ 
wards, 98 A. 470, 90 N.J.Law 69. 

70 . King V. Board of Canvassers and 
Registration of City of Providence, 
92 A. 569, 571, 37 R.L 254. 

71. Broad & Sansom Realty Co. v. 
Fidelity Bldg. Corporation, 141 A. 
34, 35, 292 Pa. 287. 

72 . Iowa.—Greiner v. Swartz, 149 
N.W. 598, 599, 167 Iowa 543. 

N.T.—Baker v. Schleyer, 253 N.T.S. 
351, 352, 233 App.Div. 584. 

73 . Town of Brandon v, Harvey, 168 
A. 708, 709, 105 Vt 435. 

74. N.Y.—^People ex rel. City of New 
York V. Neville, 170 N.Y.S. 583, 
584, 183 App.Div. 799. 

Va.—Sussex County v. Jarratt, 106 
S.E. 384. 387, 129 Va. 672. 

75. Williamson v. U. S., (D.C.N.C.) 
12 F.Supp. 26, 28. 

76. Montana-Dakota Power Co. v. 
Weeks, (D.C.N.D.) 8 F.Supp. 935, 
937. 

77. Greiner v. Swartz, 149 N.W. 598, 
600, 167 Iowa 543. 

78. Williamson v. U. S., (D.C.N.C.) 
12 F.Supp. 26, 29. 

79. Lehigh Valley R. Co. v. State 
Board of Taxes and Assessment 
128 A 432, 433, 101 N.J.Law 298. 

80. U. S. V. Pittsburgh & W. V. R. 
Co., (Ct.Cl.) 46 S.Ct 493, 494, 271 
U.S. 310, 70 L.Ed. 962. 

81. Dunn v. Harris, 86 S.E. 556, 659, 
144 Ga, 157, 

82. State v. Wisconsin Tax Commis¬ 
sion, 163 N.W. 639. 640, 166 Wis. 
287. 

83. Barnett v. Pension Commission 


of Police and Fire Departments of 
Atlantic City, 136 A 317, 319, 100 
N.J.Eq. 473. 

84. Risley V. Utica, (C.C.N.Y.) 168 
F. 737, 751. 

85. State V. Wisconsin Tax Commis¬ 
sion. 163 N.W. 639, 640, 166 Wis. 
287. 

88. State v. Moenter, 124 N.E. 70, 
72. 99 Ohio St 110. 

87. Baltimore Country Club v. U. 
S., (D.CMd.) 7 F.Supp. 607, 608. 

88. King V. Board of Canvassers and 
Registration of City of Providence, 
92 A 569, 571, 37 R.I. 254. 

89. Sussex County v. Jarratt 106 
S.E. 384, 386. 129 Va. 672. 

90. Bussenius v. Warden, 236 P. 371, 
372, 71 CaLApp. 717. 

"Duly assessed for taxation" not 
equivalent.—Bussenius v. Warden, 
236 P. 371, 372, 71 Cal.App. 717. 

91. Cal.—^People v. Webb Bros., (Cal. 
App.) 34 P.(2d) 175, 176—People's 
Water Co. v. Boromeo, 160 P. 574, 
675, 31 Cal.App. 270. 

Neb.—^Flansburg v. Shumway, 219 N. 
W. 956, 958, 117 Neb. 125. 

92. American Woolen Co. v, Ed¬ 
wards, 98 A 470, 471, 90 N.J.Law 
69. 

93. People v. Webb Bros., (Cal.App.) 
34 P.(2d) 175, 176. 

94. State v. Redd, 6 P.(2d) 619, 627, 
166 Wash, 132. 

95. Bussenius v. Warden, 236 P. 
371, 372, 71 CaLApp. 717. 

96. Phelps V. City of Minneapolis, 
219 N.W. 872, 874, 174 Minn. 509. 

97. Beaver State Merchants’ Mut 
Fire Ins. Ass’n v. Smith, 192 P. 
798, 800, 97 Or. 579. 

98. Cooper Kanaley & Co. v. Gill, 2 
N.E.(2d) 707, 709, 363 Ill. 418. 

99. Clark v. City of Burlington, 143 
A. 677, 681, 101 Vt 391—Vermont 
& C. R. Co. V. Vermont Central R. 
Co., 21 A 262, 267, 63 Vt 1, 22, 
10 L.R.A. 562. 
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1 . Cosby V. Barnes, 96 N.E. 282, 251 
Ill. 460, 463. 

2. Ill.—^People V. Illinois Cent. R. 
Co., 112 N.E. 700, 712, 273 Ill. 220. 

Kan.—State ex rel. Beck v. Board of 
County Commissioners of Riley 
County, 47 P.(2d) 449, 451, 142 Kan. 
388. 

La.—Flanigan v. Police Jury of Jack- 
son Parish, 82 So. 722, 726, 145 La. 
613. 

Mont.—State ex rel. Judd v. Cooney. 
32 P.(2d) 851, 852—State v. Board, 
of Com'rs of Hill County, 185 P. 
456, 457, 56 Mont 387. 

N.J.—^Lehigh Valley R, Co. v. State 
Board of Taxes and Assessment 
i 128 A. 432, 433, 101 N.J.Law 298. 
[N.Y.—^Auerbach v. Mr. & Mrs. Fos¬ 
ter's Place, 220 N.Y.S. 281, 284, 128 
Misc. 875. 

Ohio.—Miami County v. Dayton, 110 
N.E. 726, 730, 92 Ohio St 215. 

Or.—^Parker v. Clatsop County, 138 
P. 239, 69 Or. 62, 67. 

Wash.—^Northwestern Imp. Co. v. 
Henneford, 51 P.(2d) 1083, 1086— 
City of Spokane v. Spokane County, 
36 P.(2d) 311, 312. 

<^sod to designate the equalized 
value of property in cities and coun¬ 
ties as finally determined "by the- 
board of equalization.”—City of Spo¬ 
kane V. Spokane County, (Wash.) 36 
P.(2d) 311, 313. 

“Value of taxable property" synon. 
ymous.—State v. Board of Com'rs of 
Hill County, 185 P. 456. 457, 56 Mont, 
387. 

“True and fun value" contrasted. 
—^Phelps V. City of Minneapolis, 219- 
N.W. 872, 874, 174 Minn. 609. 

“Value of taxable property*' con-- 
trasted.—^Eldridge v. City of Belling¬ 
ham, 179 P. 109, 112, 106 Wash. 96. 

3. Ala.—^Baisden v. City of Green¬ 
ville, 111 So. 2, 5. 215 Ala. 512. 

La.—^Flanigan v. Police Jury of Jack- 
son Parish, 82 So. 722, 726, 145- 
La. 613. 

Minn.—^Hicken v. Board of Education 
of City of Duluth, 189 N.W. 709^ 
710, 153 Minn. 120. 
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Teal and personal property,”^ ^^assessed values,”5 
^nd ‘^equalized assessed value/'® 

ASSESSABLE. Legally liable to assessment sub- 
.ject to be taxed.® 

Phrases: ^'Assessable against all members of any 
class,”® "assessable against those members who . . . 
play golf,”i® "assessable and taxable,"assessable 
•as income/’^® ''assessable for taxes," 'assessable' 
lands," 'assessable' or 'assessment period or 
time,’"'!® "assessable property of . . . town,''!® 
■"assessable to the petitioner,"assessable . . • 
to the stockholders,”!® and "assessable value.”!® 

ASSESSEXJR, In Law French, an assessor in the 
civil law sense of a functionary who participates, 
with the French consular judges, in the findings 
of both law and fact.^® 

ASSESSMENT. 

In General 

Like the verb "assess,” the noun "assessment” 


may have a broad or a narrow meaning according 
to the sense or connection in which it is used;^! the 
word is equivocal,^® having different meanings ac¬ 
cording to its use, and must be construed accord¬ 
ing to the context.23 Generally speaking it may be 
defined as adjusting the shares of a contribution by 
several toward a common beneficial object according 
to the benefit received,^^ or the process of ascertain¬ 
ing and adjusting each share respectively to be con¬ 
tributed by the several persons toward a common 
beneficial object according to the benefit received.^® 
It has been said that the term carries with it the 
idea of a burden imposed in invitum, and a single 
act as distinguished from recurring acts,^® indicates 
the charge so made or imposed or the amount’ there- 
of,^*^ and includes all the steps necessary to carry 
the assessment into effect.2® "Assessment” as defin¬ 
ed and discussed in connection with taxation see 
Customs Duties §§ 31, 135 [17 C.J. p 554 notes 20-30, 
p 631 note 81-p 632 note 99], Internal Revenue §§ 
178-191 [33 C.J. p 342 note 35-p 343 note 66, p 355 
note 51-p 356 note 79, p 357 notes 6-8], Intoxicat- 


Tex.—Republic Ins. Co. v. Highland 
Park Independent School Dist. of 
Dallas County, (Civ.App.) 57 S.'W. 
(2d) 627, 629. 

Wash.—^Eldridge v. City of Belling¬ 
ham, 179 P. 109, 112, 106 Wash. 96. 
5 C.J. p 814 note 93. 

"Taxable value” equivalent.—El- 
dridge v. City of Bellingham, 179 P. 
109, 112, 106 Wash. 96. 

" ‘Actual’ value” contrasted.— 

Smith V. Austin, 76 So. 404, 405, 200 
Ala. 472—^Eldridge v. City of Belling¬ 
ham, 179 P. 109, 112, 106 Wash. 96. 

"Replacement value” contrasted 
“ ‘Assessed value* is not ‘replace¬ 
ment value,’ and may be, in many in¬ 
stances, far from it.”—City of New 
Orleans v. Board of Levee Com’rs 
of Orleans Levee Dist, 115 So. 131, 
133, 164 La. 1020. 

"Taxable value” contrasted.—State 
ex rel. Judd v. Cooney, (Mont.) 32 
P.(2d) 851, 852. 

"True and fun value” contrasted.— 
Phelps V. City of Minneapolis, 219 
N.W. 872, 874, 174 Minn. 509. 

4 . Sussex County v. Jarratt 106 S. 
B. 384, 388, 129 Va. 672. 

5 . Crow V, General Cable Corpora¬ 
tion. 137 So. 657, 658. 223 Ala. 611. 

6. Northwestern Imp. Co. v. Henne- 
ford, (Wash.) 51 P.(2d) 1083, 1084. 

7. State V. McClain, 298 P. 211, 212, 
136 Or. 53. 

Z, Johnson City v. Clinchfield R. Co., 
43 S,W.(2d) 386, 387, 163 Tenn. 
332. 

B. Baltimore Country Club v, U. S., j 
<D.C.Md.) 7 F.Supp. 607, 60S. J 


10. Baltimore Country Club v. U. S., 
supra. 

11. State V. Redd, 6 P.(2d) 619, 627, 
166 Wash. 132. 

12;. State v. Wisconsin Tax Commis¬ 
sion, 163 N.W. 639, 640, 166 Wis. 
287, 

13. Johnson City v. Clinchfield R. 
Co., 43 S.W.(2d) 386, 387, 163 Tenn. 
332. 

14. State V. McClain, 298 P. 211, 212, 
136 Or. 53. 

15. Johnson City v. Clinchfield R. 
Co., 43 S.W.(2d) 386, 387, 163 Tenn. 
332. 

16. Weber v. Probey, 94 A. 162, 165, 
125 Md. 544. 

17. In re Donner-Hanna Coke Cor¬ 
poration, 209 N.T.S. 62, 65, 212 
App.Div. 338. 

18. State V. Wisconsin Tax Commis¬ 
sion, 163 N.W. 639, 640, 166 Wis. 
287. 

19. People ex rel. Colgate Inn v. 
Assessors of Town of Hamilton, 
Madison County, 230 N.T.S. 134, 
136, 132 Misc. 506. 

"Real value” contrasted.—^Matter 
of Bronx Gas, etc., Co., 58 N.T.S. 
875, 27 Misc, 371, 372. 

20. 1 De Clerq and Be Vallat, Guide 
pratique pp 528, 563—2 Feraud- 
Giraud Jur. Francaise pp 270, 290. 

21. Flanigan v. Police Jury of Jack- 
son Parish, 82 So. 722, 726, 145 
La. 613. 

22. Clark v. City of Burlington, 143 
A. 677, 680, 101 Vt. 391—5 C.J. p 
816 note 1. 


23 . U.S.—Washington Coal & Coke 
Co. V. Heiner, (D.C.Pa.) 42 F.(2d) 
681, 684. 

Cal.—Ryan v. Byram, 51 P.(2d) 872, 
877. 

Mo.—Commerce Trust Co. v. Syndi¬ 
cate Lot Co., 232 S.W. 1055, 1056, 
208 Mo.App. 261. 

N.T.—^Baker v. Schleyer, 253 N.T.S. 
351, 352, 233 App.Div. 584. 

Tex.—Continental Southland Sav¬ 
ings & Loan Ass’n v. Panhandle 
Const. Co., (Civ.App.) 77 S.W.(2d) 
896, 898. 

Vt.—Clark v. City of Burlington, 143 
A. 677, 681. 101 Vt. 391. 

Wash.—State v. Redd, 6 P.(2d) 619, 
625, 166 Wash. 132. 

5 C.J. p 816 notes 2, 3. 

24. U.S.—Risley v. Utica, (C.C.N.T.) 
168 F. 737, 751. 

Fla.—Town of Auburndale v. Cline, 
89 So. 427, 429, 82 Fla. 121. 

Ind.—Bloom v. Town of Albion, 
(App.) 183 N.B. 325. 

5 C.J. p 816 note 95. 

25. Black L. D., quoted in Morris 
V. Washington County, 100 N.W. 
144, 72 Neb. 174, 183. 

28. In re Monroe Chapter, No. 57. 
O. B. S., 228 N.T.S. 248, 255, 132 
Misc. 109—Thompson v. Wyan- 
danch Club. 127 N.T.S. 195, 70 Misc. 
299, 305. 

27. Conn.—State v. New Tork, etc., 
R. Co„ 22 A. 765, 60 Conn. 326, 
335. 

Vt.—Clark v. City of Burlington, 143 
A. 677, 681, 101 Vt 391. 

28 . Continental Southland Savings 
& Loan Ass’n v. Panhandle Const. 
Co., (Tex.Civ.App.) 77 S.W. (2d) 
896, 898—5 C.J. p 816 note 98. 
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ing Liquors §§ 181-185 [33 C.J. p 567 note 35-p 
569 note 62], Licenses § 52 [37 C.J. p 252 note 11-p 
255 note 68], Municipal Corporations §§ 2042-2057 
[44 C.J. p 1312 note 84-p 1313 note 7, p 1322 note 
8-p 1336 note 13], Taxation §§ 390-488 [61 C.J. p 
618 note 30-p 703 note 55], and Waters §§ 332-337 
[67 C.J. p 1337 note 10-p 1364 note 92]. The use of 
the word, however, is not confined to taxation. In 
the sense of a call or demand on stockholders see 
Corporations §§ 341-364 [14 C.J. p 633 note 27-p 646 
note 79], § 486 [14 C.J. p 845 note 11-p 847 note 
32], § 582 et seq [14 C.J. p 950 note 76 et seq], and 
with specific reference to banking corporations, see 
Banks and Banking § 92 [7 C.J. p 515 note 84], § 
603 [7 C.J. p 777 notes 78-85], § 967 [7 C.J. p 865 
notes 20-24]. As used in other particular connec¬ 
tions see the titles Associations § 31 [5 C.J. p 1362 
notes 1-14]; Beneficial Associations §§ 56-59 [7 
C.J. p 1108 note 66-p 1109 note 77]; Clubs § 20 [11 
C.J. p 930 note 89-p 931 note 9]; Damages §§ 163- 
173 [17 C.J. p 1042 note 35-p 1052 note 6]; Eminent 
Domain §§ 276-305 [20 C.J. p 992 note 20-p 1041 
note 30]; Insurance §§ 367-404, § 947 [38 C.J. p 
1118 note 76-p 1119 note 90], §§ 1475-1484 [45 C.J. 


p 58 note 39-p 67 note 72]; Shipping §§ 224-237 
[58 C.J. p 607 note 54-p 631 note 51]; and Trade 
Unions § 40 [63 C.J. p 694 notes 83-87]. 

In one or another of the senses above indicated, 
^^assessment” has been held equivalent to, or inter¬ 
changeable or synonymous with ^^appraisal,”29 «au- 

thoritative imposition,”30 ^^call,”^^ ^^contribution,2 
^^distribution,”33 “installment,”34 “listing and valu¬ 
ing of property,”35 “premium,”36 and “temporary or 

seasonal levy;”37 and has been compared with, or 
distinguished from, “call,”38 “classification,”39 “con¬ 
tribution,”^0 “costs of suit,“dues” or “fees,”^^ 
“installment,”43 “levy,”44 “premium,”45 “statutory 
[stock] liability,”46 and “valuation.”47 

Local or Special Assessment 

A somewhat limited meaning is sometimes given 
the term “assessment” in connection with raising 
funds to meet the cost of improvements by plac¬ 
ing a burden or charge upon specific property pre¬ 
sumed to have been benefited ;48 the burden thus 
imposed is not generally referred to as an “assess¬ 
ment” but rather as a “local assessment,”49 or “spe- 


2 &. Clark V. City of Burlington, 143 
A. 677, 681, 101 Vt. 391. 

SO. Welty L. of Assessments pp 2, 
3, quoted in Walker v. Jameson, 37 
N.E. 402, 140 Ind. 591, 595, 49 Am, 
S.R. 222, 28 L.R.A. 679. 

ai. Idaho.—^Wall v. Basin Min. Co., 
101 P. 733, 16 Idaho 313, 324. 22 
L.R.A.(N.S.) 1013. 

N.D.—^Porter v. Northern Fire & Ma¬ 
rine Ins. Co., 161 N.W. 1012, 1014, 
36 N.D. 199. 

Tex.—^Pasley v. Brady Mut. Life 
Ass’n, (Civ.App.) 2 S.W.(2d) 278, 
279. 

Wash.—Stewart v. Walla Walla 
Printing, etc., Co., 20 P. 605, 1 
Wash. 521, 522. 

32. Jones v. Loaleen Mut. Ben. 
Ass’n, 169 N.E. 254, 258, 337 Ill. 
431. 

33. Greiner v. Swartz, 149 N.W. 598, 
600, 167 Iowa 543. 

34*. State v. State Highway Commis¬ 
sion, 281 P. 855, 857, 129 Kan. 192. 

35. Flanigan v. Police Jury of Jack- 
son Parish, 82 So. 722, 726, 145 La. 
613. 

36. Kan.—^Ancient Order of United 
Workmen of Kansas v. Hobbs, 18 
P.(2d) 561, 562, 136 Kan. 708. 

Mich.—^Hill V. Farmers’ Mut. F. Ins. 
Co., 88 N.W. 392, 129 Mich. 141, 
144. 

Or.—^Beaver State Merchants* Mut. 
Fire Ins. Ass’n v. Smith, 192 P. 
798, 800, 97 Or. 579. 

Pa.—^Downing v. School Dist. of City 
of Erie. 147 A. 239, 240, 297 Pa. 474. 


37. Baker v. Schleyer, 253 N.Y.S. 
351, 353, 233 App.Div. 584. 

38 . Ga.—Reed v. Mobley, 157 S.E. 
321, 323, 172 Ga. 116. 

Idaho.—Seyberth v. American Com¬ 
mander Min. & Mill. Co., 245 P. 
392, 395, 42 Idaho 254—Wall v. 
Basin Min. Co., 101 P. 733, 16 Ida¬ 
ho 313, 324, 22 L.R.A.(N.S.) 1013. 
Mich.—Omo v. Bernart, 65 N.W. 622, 
623, 108 Mich. 43. 

N.D.—^Porter v. Northern Fire & Ma¬ 
rine Ins, Co., 161 N.W. 1012, 1014, 
36 N.D, 199. 

Tex.—^Pasley v. Brady Mut Life 
Ass’n, (Civ.App.) 2 S.W.(2d) 278, 
279. 

39. Iowa.—Seabury v. Adams, 225 N. 
W. 264, 266, 208 Iowa 1332. 

Vt.—Clark v. City of Burlington, 143 
A, 677, 683, 101 Vt 391. 

40. Garden City Golf Club v. Cor¬ 
win, (C,C,A.N.Y.) 62 F.(2d) 246, 
248. 

41. Wearne v. Haynes, 13 Nev. 103, 
104, 105. 

42. In re Monroe Chapter, No. 57, 
0. E. S., 228 N.Y.S. 248, 255, 132 
Misc. 109—Thompson v. Wyan- 
danch Club, 127 N.Y.S. 195, 70 Misc. 
299, 305. 

43. Seyberth v. American Com¬ 
mander Min. & Mill. Co., 245 P. 
392, 395, 42 Idaho 254—Wall v. 
Basin Min. Co., 101 P. 733, 16 Ida¬ 
ho 313, 324, 22 L.R.A.(N.S.) 101$. 

44. Ala.—^Perry County v. Selma, M. 
& M. R. Co., 58 Ala. 546. 559. 

Del.—Rhoads v. Given, 5 Houst 183, 
186. 


Ga.—^Dunn v. Harris, 86 S.E. 556, 
559, 144 Ga. 157. 

Iowa.—Greiner v. Swartz, 149 N.W. 
598, 600, 167 Iowa 543. 

N.J.—^American Woolen Co. v. Ed¬ 
wards, 98 A. 470, 471, 90 N.J.Law 
69. 

Ohio.—^Wageman v. Cleveland, 17 
Ohio Cir.CtCN.S.) 588, 689, 590. 

Va.—Breckenridge v. County School 
Board, 135 S.E. 693, 695, 146 Va. 1 
—Sussex County v. Jarratt, 106 S. 
E. 384, 387, 129 Va. 672. 

Wash.—State v. Redd, 6 P.(2d) 619, 
625. 166 Wash. 132, 

45. Mo.—Barber v. Hartford Life 
Ins. Co., 214 S.W. 207, 210, 279 Mo. 
316, 12 A.L.R. 758. 

Or.—^Wissert v. Farmers’ Fire Relief 
Ass’n of Butteville, 40 P.(2d) 63, 
65, 149 Or. 459. 

5 C.J, p 820 note 64 [a] (1). 

46. Leach v. Arthur Sav. Bank, 213 
N.W. 772, 773, 203 Iowa 1052. 

47. State V. Redd, 6 P.(2d) 619, 625, 
166 Wash. 132—Eldridge v. City of 
Bellingham, 179 P. 109, 112, 106 
Wash. 96. 

48. Kansas City, Mo., v. Fairfax 
Drainage Dist. of Wyandotte Coun¬ 
ty, Kan., (C.C.AKan.) 34 P.(2d) 
357, 364—5 C.J. p 816 note 3 [b], p 
819 note 44. 

49. U.S.—^Kansas City, Mo., v. Fair¬ 
fax Drainage Dist of Wyandotte 
County, Kan., supra. 

La.—Standard Oil Co. of Louisiana 
V. Joy, 153 So, 675, 676, 179 La. 
151. 

5 C.J. p 816 note 3 [b], p 819 note 
45. 
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eial assessment and in many cases the term has 
been defined as an act of spreading the cost to be 
raised according to, and in proportion with, the 
classification of the property affected an ascer¬ 
tainment of the cost to be provided for and the ap¬ 
portioning of the same upon the several parcels 
of land;52 an assessment for special benefits 
also a burden imposed upon property for the pur¬ 
pose of paying the cost of the improvement, and 
laid with reference to the benefit which such property 
is supposed to receive from the expenditure of the 
money;a charge for improvements, for the mak¬ 
ing of which for his benefit the property owner 
should pay compensation;55 a charge laid upon in¬ 
dividual property, because the property upon which 
the burden is imposed receives a special benefit which 
is different from the general one which the owner 
enjoys in common with others as a citizen;56 a dis¬ 


tinct and well known mode of levying a local burden 
upon particular property, with reference to the pecu¬ 
liar and specific benefit derived to such property from 
the expenditure of the money;57 a levy for perma¬ 
nent improvement of property ;58 a local or special 
imposition placed upon property to pay for a public 
improvement, on the theory that such property there¬ 
by derives a special benefit ;52 a special and local 
imposition upon property in the immediate vicinity 
of an improvement for the public welfare, which is 
necessary to pay for the improvement, and laid with 
reference to the special benefit which such property 
derives from the expenditure;®® special contribu¬ 
tions paid by an abutting owner in addition to, and 
exclusive of, the general tax which he pays as one 
of the general public.®^ While an ‘^assessment,” in 
this connection, is distinct from a “tax” and “taxa¬ 
tion,”®2 yet both have their origin in the power of 


50. U.S.—^Kansas City, Mo., v. Fair¬ 
fax Drainage Dist of Wyandotte 
County, Kan., supra. 

Mo,—Commerce Trust Co. v. Syndi¬ 
cate Dot Co., 232 S.W. 1055, 1056, 
208 Mo.App. 261. 

Nev.—In re Walker River Irr. Dist., 
195 P. 327, 330, 44 Nev. 321. 

Wash.—^Hurley v. Liberty Lake Co., 
192 P. 4, 6, 112 Wash. 207. 

51. Seabury v. Adams, 225 N.W. 
264, 266, 208 lowa 1332, 

52. Greiner v. Swartz, 149 N.W. 598, 
600, 167 Iowa 543. 

53. U.S.—-Kansas City, Mo., v. Fair¬ 
fax Drainage Dist. of Wyandotte 
County, Kan., (C,C.A.Kan.) 34 F. 
(2d) 357, 361. 

Minn.—State v. Hale, 162 N.W. 686, 
687, 137 Minn. 37. 

54. Cal.—^Mardis v. McCarthy, 121 
P. 389, 162 Cal. 94, 101—Taylor v. 
Palmer, 31 Cal. 240, 254. 

N.J.—Maywood Land Co. v. Town¬ 
ship of Rochelle Park, 181 A, 696, 
697, 13 N.J.Misc. 841. 

Or.—Smith v. Hurlburt, 217 P. 1093, 
1099, 108 Or. 690. 

More specifically 

“Local burdens imposed by munici¬ 
pal corporations upon property bor¬ 
dering upon an improved street or 
situated so near it as to be benefited 
by the improvement for the purpose 
of paying the cost of the improve¬ 
ment, and laid with reference to the 
benefit which such property is sup¬ 
posed to receive from the expendi¬ 
ture of the money.”—Taylor v. 
Palmer, 31 Cal. 240, 254. 

55b La.—S. D. Moody & Co., Ltd. v. 
Sewerage & Water Board, 3 La. 
App. (Orleans) 139, 142. 

Mo.—McGuire v. Brockman, 68 Mo. 
App. 307. See also Pine Tree 
Lumber Co. v, Fargo, 96 N.W. 357, 
12 N.D. 360. 


Similarly expressed 

(1) “A charge upon specific prop¬ 
erty for a specific purpose, founded 
upon the benefit supposed to be de¬ 
rived by the property itself.”—State 
V. Board of Com'rs of Cascade Coun¬ 
ty, 296 P. 1, 14, 89 Mont. 37. 

(2) “It must be remembered that 
an assessment is in the nature of a 
charge or incumbrance upon the 
property to be assessed.”—^Mallo v. 
Village of Dover, 172 N.E. 841, 842, 
36 Ohio App. 84. 

56. Ind.—^Walker v. Jameson, 37 N. 
B. 402, 403, 140 Ind. 591, 594, 49 
Am.S.R. 222, 28 L.R.A. 679, quot¬ 
ing Elliott Roads & Str. 

Wash.—State v. Redd, 6 P.(2d) 619, 
626, 166 Wash. 132. 

57. Tex.—^ICinney v, Zimpleman, 36 
Tex. 554, 582. 

Wis.—Lumsden v. Cross, 10 Wis. 282, 
288. 

5 C.J. p 819 note 44. 

Similazly expressed 

“In a more limited sense, it means 
the mode by which taxes for benefits 
on account of local improvements 
are imposed, upon the property bene¬ 
fited, for the purpose of raising 
funds with which to pay for such 
improvements.”—Kansas City, Mo., 
V. Fairfax Drainage Dist. of Wyan¬ 
dotte County, Kan., (C.C.A.Kan.) 34 
F.(2d) 357, 364. 

58. Baker v. Schleyer, 253 N.Y.S. 
351, 352, 233 App.Div. 684. 

58. Colo.—City and County of Den¬ 
ver V. Tihen, 235 P. 777, 779, 77 
Colo. 212. 

Ind.—Palmer v. Stumph, 29 Ind. 329, 
333—^Brownell Impr. Co. v. Nixon, 
92 N.E. 693, 695, 95 N.E. 585, 48 
Ind.App. 195. 

La.—^Minden v. Stewart, 77 So. 118, 
119, 142 La. 467—Shreveport v. 
Prescott, 26 So. 664, 668, 51 La. 
Ann. 1895, 46 L.R.A. 193. 
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Mont.—State v. Board of Com'rs of 
Cascade County, 296 P. 1, 14. 89 
Mont. 37. 

N.J.—Doughten v. Camden, 63 A. 
170, 72 N.J.Law 451, 452, 111 Am.S. 
R. 680, 3 L.R.A.(N.S.) 817, 5 Ann. 
Cas. 902. 

60. Iowa.—^Kimball v. Board of 
Sup'rs of Polk County, 180 N.W. 
988, 991, 190 Iowa 783. 

N.C.—^Atlantic Coast Line R. Co. v. 
Town of Ahoskie, 134 S.E. 653, 654, 
192 N.C. 258. 

Ohio.—Jackson v. Board of Educa¬ 
tion of Cedarville Tp. Rural School 
Dist., Greene County, 154 N.E. 247, 
248, 115 Ohio St. 368—State v. 
Moenter, 124 N.E. 70, 72, 99 Ohio 
St. 110—Collister v. Kovanda, 199 
N.E. 477, 479, 61 Ohio App. 43. 
Wash.—Hurley v. Liberty Lake Co., 
192 P. 4, 5, 112 Wash. 207. 

5 C.J. p 820 note 62. 

In rem and not in personam 

“A local assessment can only be 
levied on land. It cannot be made 
a personal liability of the taxpayer, 
as can a tax.”—^Kimball v. Board of 
Sup’rs of Polk County, 180 N.W. 988, 
991, 190 Iowa 783. 

61. Abendroth v. Manhattan R. Co., 
7 N.Y.St. 43, 48. 

Similar definition 

“Local assessments for improve¬ 
ments . . . are contributions which 
property owners are required to pay, 
not as general burdens for the sup¬ 
port of the government, but as an 
equivalent or compensation for the 
enhanced value which the property 
has acquired from the improvement.” 
—^Dinn v. Union Free School Dist 
No. 4 Board of Education, 202 N.Y.S. 

62. 121 Misc. 633, 634. 

62. Colo.—City and County of Den¬ 
ver v. Tihen, 235 P. 777, 779, 77 
Colo. 212. 

La.—Standard Oil Co. of Louisiana 
V. Joy, 153 So. 676. 676, 179 La. 151 
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taxation;®* and lence “assessment,” in this sense, i tax;®< a charge in the nature of tax levied to pay 
has been defined or described as being a species of I the whole or part of the cost of local improvements, 


—^Liberty Oil Co. v. Joy, (App.) 
150 So. 440, 441—S. D. Moody & 
Co., Ltd. V. Sewerage & Water 
Board, 3 La. App. (Orleans) 139, 
142. 

Mo.—Commerce Trust Co. v. Syndi¬ 
cate Lot Co., 232 S.W. 1055, 1056, 
208 Mo.App. 261. 

Mont.—State v. Board of Com’rs of 
Cascade County, 296 P. 1, 14, 89 
Mont. 37. 

Neb.—^Flansburg v. Shumway, 219 N. 

W. 9.56, 958. 117 Neb. 125. 

Nev.—In re Walker River Irr. List., 
195 P. 327, 330. 44 Nev. 321. 

N.T.—Bernstein v. Bernstein, 200 N. 
Y.S. 1, 2, 205 Anp.Biv. 741—Schle- 
singer v. Kofsky-Moos, Inc., 276 N. 
Y.S. 980, 988, 154 Misc. 242. 

N.C.—^Atlantic Coast Line R. Co. v. 
Town of >Mioskie, 134 S.E. 653, 654, 
192 N.C. 258. 

Ohio.—Jackson v. Board of Educa¬ 
tion of Cedarville Tp. Rural School 
Dist., Greene County, 154 N.E. 247, 
248, 115 Ohio St. 368—State v. 
Moenter, 124 N.E. 70, 72, 99 Ohio 
St. 110—Collister v. Kovanda, 199 
N.E. 477, 479. 51 Ohio App. 43. 

Or.—Smith v. Hurlburt, 217 P. 1093, 
1099, 108 Or. 690. 

S.C.—Sutton V. Town of Fort Mill, 
172 S.E. 119, 120, 171 S.C. 291— 
Jackson v. Breeland, 88 S.E. 128, 
130, 103 S.C. 184, 190. 

Gist of distinction 

(1) “A tax is levied for the gen¬ 
eral public good, and without spe¬ 
cial regard to the benefit conferred 
upon the individual or property sub¬ 
ject thereto, while a special assess¬ 
ment is levied to force payment for 
a benefit equal in value to the 
amount thereof.”—State v. Board of 
Corners of Cascade County, 296 P. 1, 
14, 89 Mont. 37. To like effect Min- 
den V. Stewart, 77 So. 118, 119, 142 
La. 467, 470—Shreveport v. Prescott, 
26 So. 664, 668, 51 La.Ann. 1895, 46 
L.R.A. 193. 

(2) “In a general sense a tax is an 
assessment and an assessment is a 
tax, but there is a well-recognized 
distinction between them, an assess¬ 
ment being confined to local imposi¬ 
tion upon property for the payment 
of the cost of public improvements 
in its immediate vicinity, and levied 
with reference to special benefits to 
the property assessed.”—^Jackson v. 
Board of Education of Cedarville Tp. 
Rural School Dist, Greene County, 
154 N.E. 247, 248, 115 Ohio St 368— 
State V. Moenter, 124 N.E. 70, 72, 
99 Ohio St 110—Collister v. Kovan¬ 
da. 199 N.E. 477, 478, 51 Ohio App. 
43. 

(3) “Taxes, in the strict s^nse of 
the word, are imposed upon all prop¬ 
erty, both real and personal, for the 


maintenance of government, or some 
division thereof, while assessments 
are laid only on the property to be 
benefited by the proposed improve¬ 
ment. This is the vital distinction 
running through all the cases.”— 
Sutton V. Town of Fort Mill, 172 S. 
E. 119, 120, 171 S.C. 291—Jackson v. 
Breeland, 88 S.E. 128, 130, 103 S.C. 
184, 190. 

(4) “The tax ... is levied for 
the public benefit; the local assess¬ 
ment, for the improvement of the 
property of the individual.”—Shreve¬ 
port V. Prescott, 26 So. 664, 668, 51 
La.Ann. 1895, 1915, 46 L.R.A 193. 

(6) “There is a distinction be¬ 
tween the meaning of ‘taxes' and ‘as¬ 
sessments’ based on different classes 
of public burdens. Taxes are im¬ 
posed for general revenue, assess¬ 
ments for public improvements, 
mainly locally beneficial.”—^Flans- 
burg V. Shumway, 219 N.W. 956, 968, 
117 Neb. 125. 

(6) “There is a wide difference in 
law between a tax and an assess¬ 
ment. In the one case the taxes are 
assessed against the individual and 
become a charge upon his property 
generally. In the other, the assess¬ 
ment, being for the benefits accruing 
to the specific property, becomes a 
charge only upon and against it, and 
liability for the charge is confined to 
the particular property benefited. 
Therefore an assessment or special 
assessment is not embraced within 
the meaning of the word ‘taxation,’ 
because the owner of the property 
assessed gets back the amount of his 
assessment in the benefits received 
by his property, and therefore does 
not bear the burden of a tax.”—^In 
re Walker River Irr. Dist., 195 P. 
327, 330, 44 Nev. 321. To like effect 
Clizer v. Krauss, 106 P. 145, 57 
Wash. 26, 29—5 C.J. p 816 note 3 [b]. 

(7) “Taxation, as . . . employ¬ 
ed in our Constitution and statutes 
generally is that burden or charge 
upon all property for raising reve¬ 
nue for general public purposes. 
. . . Assessments are local and 
are resorted to for making local im¬ 
provements, on the theory that the 
property affected is increased in 
value at least to the amount of the 
levy.”—City and County of Denver 
V. Tihen, 235 P. 777, 779, 77 Colo. 
212. To like effect Reynard v. City 
of Caldwell, (Idaho) 21 P.(2d) 527, 
528, 90 A.L.R. 1124. 

(8) “An assessment, wholly de¬ 
pendent on the benefits to accrue, is 
not a tax . . . but a charge in 
rem against the special tracts of 
land assessed for benefits.”—^Reyn¬ 
ard V. City of Caldwell, supra. 
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(9) “The term ‘taxes’ does not al¬ 
ways include such special assess¬ 
ments. Whether it does or not de¬ 
pends on the context.”—State v. 
Hale, 162 N.W. 686, 687, 137 Minn. 37. 

(10) “The word ‘taxes’ Is not 
synonymous with the word 'assess¬ 
ments’.”—Standard Oil Co. of Louisi¬ 
ana V. Joy, 153 So. 675, 676, 179 La. 
151. 

(11) “The most important distinc¬ 
tion between a tax and a local as¬ 
sessment is that the tax is levied 
for the purpose of raising revenue 
for paying the expenses of the gov¬ 
ernment. The only benefits which 
the taxpayers receive they receive 
as members of organized society.”— 
Smith V. Hurlburt, 217 P. 1093, 1099. 
108 Or. 690. 

63. Nev.—^In re Walker River Irr. 

Dist, 195 P. 327, 330, 44 Nev. 321. 

Ohio.—Oollister v. Kovanda, 199 N. 

E. 477. 479, 51 Ohio App. 43. 

Or.—Smith V. Hurlburt, 217 P. 1093, 

1099, 108 Or. 690. 

Both aare the exercise of taxing pow¬ 
er 

(1) “Although there Is a marked 
distinction between an assessment 
for a local improvement and the levy 
of a general tax, yet the former Is 
still the exercise of the same power 
as the latter, both having their 
source in the sovereign power of 
taxation.”—^Fallbrook Irrigation Dis¬ 
trict V. Bradley, (Cal.) 17 S.Ct. 56. 
69, 164 U.S. 112, 126, 41 L.Ed. 369— 
Kansas City, Mo. v. Fairfax Drain¬ 
age Dist. of Wyandotte County, Kan., 
(C.C.A.Kan.) 34 F.(2d) 357, 360. To 
like effect Reynard v. City of Cald¬ 
well, 21 P.(2d) 527, 528, 90 A.L,R. 
1124. 

(2) “Taxation and assessment are 
not synonymous terms. Each is a 
separate and distinct exercise of the 
sovereign power to tax.”—City and 
County of Denver v. Tihen, 235 P. 
777, 779, 77 Colo. 212. 

64. Reeves v. Wood County, 8 Ohio 

St. 333, 337. 

As a tax 

(1) “In a general sense, a tax is 
an assessment, and an assessment is 
a tax.”—Jackson v. Board of Educa¬ 
tion of Cedarville Tp. Rural School 
Dist, Greene County, 164 N.E. 247. 
248, 115 Ohio St. 368—State v. Moen¬ 
ter, 124 N.E. 70, 72, 99 Ohio St 110— 
Collister v. Kovanda, 199 N.E. 477, 
478, 51 Ohio App. 43. 

(2) “Tax” held to mean “assess¬ 
ment”—Orr V. Allen, (D.C.Ohio) 245 
F, 486, 498—^Miami County v. Day- 
ton, no N.K 726, 730, 92 Ohio St 
215. 
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and assessed upon the various parcels of property 
especially benefited thereby the charge of spe¬ 
cial taxes imposed on land as its proportion of the 
expenses of a benefit conferred by a local improve¬ 
ment;®® a local tax for local improvements upon 
property benefited by such improvements, to pay for 
the benefits which they are supposed to confer ;®7 
a special tax which, owing to the direct benefit to be 
received by certain property, is specially levied 
against the property so benefited in accordance with 
the benefits;®® special taxation for municipal im¬ 
provements;®® special taxation or a tax specially 
levied against the property benefited upon the basis 
of supposed special benefits.*^® Local or special as¬ 
sessments, considered from the standpoint of con¬ 
stitutionality, are discussed in the title Constitutional 
Law §§ 660-667 [12 CJ. p 1256 note 36-p 1265 note 
60], and with reference to particular improvements 
in the titles District of Columbia § 14 [18 CJ. p 
1378 note 98-p 1381 note 77], Drains §§ 55-85 [19 
C.J. p 712 note 4-p 760 note 12], Eminent Domain § 
17 [20 C.J. p 529 note 99-p 530 note 3], §§ 177-185 
[20 C.J. p 813 note 56-p 832 note 42], Highways §§ 
293-305 [29 C J. p 741 note 32-p 749 note 82], Levees 


and Flood Control §§ 28-39 [36 C.J. p 1015 note 
27-p 1027 note 7], Municipal Corporations §§ 1290- 
1652 [44 C.J. p 481 note 94-p 881 note 73] and Wa¬ 
ters §§ 332-337 [67 C.J. p 1337 note 10-p 1364 note 
92]. 

Phrases 

In which ^^assessment” is employed as a noun: 
"Abate or reduce . . . assessment,”^1 ^^additional 
limited assessment,”^2 ^^aggrieved by such assess- 
ment,”73 “annual assessment,”74 “any assessment,”75 

"apportionment and assessment,”75 "arbitrary as¬ 
sessment,”77 “ascertainment or assessment,”78 "as¬ 
sent . . . to an assessment”79 "assessment against 
irrigable lands,”®® "assessment against . . . prop¬ 
erty,”®^ "assessment against stoekholders,”®^ "as¬ 
sessment and collection,”®® "assessment and taxa¬ 
tion,”®4 "assessment by commissioners,”®® "assess¬ 
ment for benefits,”®® "assessment for betterments,”®7 
"assessment for local improvement,”®® "assessment 
for special improvements,”®® "assessment for street 
purposes,”®® "assessment made in the year 1914,”®i 
"assessment next before the last assessment,”®® "as- 


65. Fla.—Atlantic Coast Line R. Co. 
V. Gainesville, 91 So. 118, 121, 83 
Fla. 275, 29 A.L.R. 668. 

La.—^Louisiana R., etc., Co. v. Ma- 
dere, 50 So. 609, 610, 124 La. 635— 
Louisiana, etc., R. Co. v. Shaw, 46 
So. 994, 995, 121 La. 997—Grigrgshy 
Constr. Co. v. Freeman, 32 So. 399, 
400, 108 La. 435, 58 L.R.A. 349— 
Vicksburg, etc., R. Co. v. Goode- 
nough, 32 So. 404, 108 La. 442, 66 
L.R.A. 314. 

Md.—Gould V. Baltimore, 59 Md. 378, 
380. 

Minn.—State v. Ramsey County Dist. 

Ct., 23 N.W. 222, 33 Minn. 295, 310. 
Miss.—^Macon v. Patty, 57 Miss. 378, 
386, 34 Am.R. 451. 

N.T.—^Buffalo City Cemetery v. Buf¬ 
falo, 46 N.T. 506, 509. 

Vt.—^Allen V. Drew, 44 Vt. 174, 186. 
Wash.—Seanor v. Whatcom County, 
42 P. 552, 13 Wash. 48, 58. 

Similarly ezpre^ed 
“A special assessment is In the 
nature of a tax upon property levied 
according to benefits conferred on 
the property.*'—State v. Board of 
Com'rs of Cascade County, 296 P. 1, 
14, 89 Mont. 37. 

66. First Div. St. Paul, etc., R. Co. 
V. St. Paul, 21 Minn. 526, 529—5 C. 
J. p 820 note 60 [a]. 

67. Seattle v. Tesler, 1 Wash.T. 671, 
576. 

68. Fla—^Roesch v. State, 56 So. 
564, 62 Fla. 270, 272. 

Neb.—^Wilson v. Auburn, 43 N.W. 
257, 27 Neb. 436, 440. 


Ohio.—Adler v. Whitbeck, 9 N.B. 672, 
44 Ohio St. 539. 

GS'- Weeks v. Milwaukee, 10 Wis. 
242, 260. 

70. U.S.—Orr v. Allen, (D.C.Ohio) 
245 F. 486, 498. 

Fla.—^Roesch v. State, 56 So. 564, 62 
Fla. 270, 272. 

Ohio.—Miami County v. Dayton, 110 
N.E. 726, 730, 92 Ohio St. 215. 

Wis.—Weeks v. Milwaukee, 10 Wis-. 
242, 260. 

71. State V. Hale, 162 N.W. 686, 687, 
137 Minn. 37. 

73. Downing v. School Dist. of City 
of Erie, 147 A, 239, 240, 297 Pa. 
474. 

73. Sussex County v. Jarratt, 106 S. 
E. 384, 386, 129 Va. 672. 

74. Union Oil Co. of California v. 
Smith, (Cal.) 39 S.Ct. 308, 311, 249 
U.S. 337, 63 L.Ed. 635. 

75. Great Northern Ry. Co. v. Fiske, 
169 P. 44, 45, 54 Mont. 231. 

76. Commerce Trust Co. v. Syndi¬ 
cate Lot Co., 232 S.W. 1056, 1057, 
208 Mo.App. 261. 

77. Williamson v. U. S., (D.C.N.C.) 
12 F.Supp. 26, 29. 

78. Commonwealth v. Deford Co., 
120 S.E. 281, 285, 137 Va. 542. 

79. Garden City Golf Club v. Cor¬ 
win, (C,C.A.N.T.) 62 P.(2d) 246, 
248. 

80. State V. McClain, 298 P. 211, 
212, 136 Or. 63. 

81. Continental Southland Savings 
& Loan Ass’n v. Panhandle Const. 
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Co., (Tex.Civ.App.) 77 S.W.(2d) 
896, 898. 

82. Reed V. Mobley, 157 S.E. 321, 
324, 172 Ga. 116. 

83. Breckenridge v. County School 
Board, 135 S.E. 693, 695, 146 Va. 1. 

84. U.S.—^Kansas City, Mo., v. Fair¬ 
fax Drainage Dist. of Wyandotte 
County, Kan., (C.C.A.Kan.) 34 F. 
(2d) 357, 360. 

N.T.—^People ex rel. City of New 
Tork V. Neville, 170 N.T.S. 583, 
585, 183 App.Div. 799. 

85. Great Northern Ry. Co. v. Fiske, 
169 P. 44, 46, 54 Mont. 231. 

86. Joint Highway Dist. No. 13 v. 
Hinman, (Cal.) 32 P.(2d) 144, 147. 

87. Estes V. City of Newton, 136 N, 
E. 643, 644, 241 Mass. 229. 

88. Fallbrook Irrigation District v. 
Bradley, (Cal.) 17 S.Ct. 56, 69, 164 

U. S. 112, 126, 41 L.Ed. 369—Kan¬ 
sas City, Mo., V. Fairfax Drainage 
Dist. of Wyandotte County, Kan., 
(C.C.A.Kan.) 34 P.(2d) 357, 360. 

89. Reynard v. City of Caldwell, 
(Idaho) 21 P.(2d) 527, 528, 90 A.L. 

R. 1124. 

90. State V. Otter, 140 N.E. 399, 403, 
106 Ohio St. 415. 

91. Bernstein v. Bernstein, 200 N.T, 

S. 1, 2, 205 App.Div. 741. 

92. State ex rel. City of Carthage 

V. Haekmann, 229 S.W. 1078, 1079, 
287 Mo. 184—Steinbrenner v. City 
of St. Joseph, 226 S.W. 890, 892, 
285 Mo. 318. 
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ASSESSMENT 


sessment of benefits/^^^ ^'assessment of property, 
^^assessment of . . . tax,”^5 "assessment of the 
cost,’^^® "assessment of the expense thereof [street 
improvement],”^*^ ^'assessment of the members, 
"assessment or collection,”^ ^ " 'assessment’ or 

'dues,’ "assessment or levy,”2 "assessment or re¬ 
assessment,’’^ "assessment to make good the impaired 
capital,”^ "assessment to pay depositors,”5 "annual 
assessment,”® "certificate of assessment,”*^ "certifi¬ 
cate of assessment or performance,”® "compulsory as¬ 
sessment,”® "determination, assessment, and collec¬ 
tion,"double assessment,”^^ "erroneous assess¬ 
ment,"improvement and assessment,”^® "increase 
of assessment,”!^ «in no ease shall there be levied any 


assessment or assessments,”!® "invalid assessment,”!® 
"jeopardy assessment,”!*^ "last assessment,”!® "levy 
an assessment,”!® "levy an assessment e^iual to the 
stock liability,”®® "levy and assessment,”®! "levy 
such assessment,”®® "local assessment for public 
improvements,”®® "method of assessment,”®^ "meth¬ 
ods of assessment and collection,”®® "mode of as¬ 
sessment and manner of collection,”®® "no levy, no 
assessment,”®*^ "ordinance fixing any tax rate or as¬ 
sessment,”®® "permissive assessment,”®® "ratio of 
the assessment,”®® "regular assessment,”®! "submit 
to an assessment,”®® "subsequent assessment,”®® 
"tax or assessment,”®^ "uniform rate of assessment 


93 . U.S.—Orr v. Allen, (D.C.Ohio) 
245 F. 486, 492. 

Nev.—In re Walker River Irr. Dist., 
195 P. 327, 330, 44 Nev. 321. 

94 . Mont.—Fruit Growers Express 
Co. V. Brett, 22 P.(2d) 171, 175, 
94 Mont. 281. 

Wash.—^Northwestern Imp. Co. v. 
Henneford, 51 P.(2d) 1083, 1085. 
“Assessment of property owner” 
contrasted.—^Flinn v. Zerhe, 180 P. 
650, 651, 40 CaLApp. 294. 

95. City of Ardmore v. Excise 
Board of Carter County, 8 P.(2d) 
2, 7, 155 Okl. 126. 

96 . Reynard v. City of Caldwell, 
(Idaho) 21 P.(2d) 527, 529. 90 A.L. 

R. 1124. 

97 . Flinn v. Zerhe, 180 P. 650, 651, 
40 Cal.App. 294. 

98 . Garden City Golf Club v. Cor¬ 
win. (C.C.A.N.Y.) 62 F,(2d) 246, 
248. 

99 . Ala.—^Bridges v. McWilliams, 
152 So. 457, 458, 228 Ala. 135. 

N.M.—Borrowdale v. Board of Coun¬ 
ty Com’rs of Socorro County, 163 
P. 721. 724, 23 N.M. 1, L.R.A.1917E 
456. 

Tex.—^Pasley v. Brady Mut. Life 
Ass^n, (Civ.App.) 2 S,W.(2d) 278, 
279. 

Va.—Sussex County v. Jarratt, 106 

S. E. 38‘4, 388, 129 Va. 672. 
“levying of a tax” distinguished. 

—Dunn V. Harris, 86 S.E. 556, 559, 
144 Ga. 157. 

1 . U.S.—Williamson v. U. S., <D.C. 
N.C.) 12 F.Supp. 26. 29. 

Mo.—^Bondurant v. Brotherhood of 
American Yeomen, 199 S.W. 424, 
426. 

Tex.—Pasley v. Brady Mut. Life 
Ass’n, (Civ.App.) 2 S.W.(2d) 278, 
279. 

2. State V. Wisconsin Tax Commis¬ 
sion, 163 N.W. 639, 641, 166 Wis. 
287. 

3 . Continental Southland Savings & 
Loan Ass*n v. Panhandle Const. 
Co., (Tex.Civ.App.) 77 S.W. (2d) 
896, 898. 


4. Reed v. Mobley. 157 S.E. 821, 323, 
172 Ga. 116. 

5. Reed v. Mobley, supra. 

6. Wissert v. Farmers* Fire Relief 
Ass’n of Butteville, 40 P.(2d) 63, 
65, 149 Or. 459. 

7. La.—S. D. Moody & Co., Ltd., v. 
Sewerage & Water Board, 3 La. 
App. (Orleans) 139, 141. 

Tex.—Continental Southland Savings 
& Loan Ass’n v. Panhandle Const. 
Co.. (Civ.App.) 77 S.W.(2d) 896, 
898. 

8. S. D. Moody & Co., Ltd. v. Sew¬ 
erage & Water Board, 3 La.App. 
(Orleans) 139, 143. 

9 . Reed v. Mobley, 157 S.E. 321, 324, 
172 Ga. 116. 

10. U. S. V. Southern Lumber Co., 
(C.C.A.Ark.) 51 F.(2d) 956, 960. 

11. Pasley v. Brady Mut. Life 
Ass’n, (Tex.Civ.App.) 2 S.W.(2d) 
278, 279. 

12. Ark.—^Walton v. Arkansas 
County, 239 S.W. 1054, 1055, 153 
Ark. 285. 

La.—S. D. Moody & Co., Ltd. v. Sew¬ 
erage & Water Board, 3 La.App. 
(Orleans) 139, 141. 

Va.—Sussex County v. Jarratt, 106 
S.E. 384, 386, 129 Va. 672. 

13. Flinn v. Zerbe, 180 P. 650, 651, 
40 Cal.App. 294. 

14. Bernstein v. Bernstein, 200 N. 
Y.S. 1, 2, 205 App.Div. 741. 

15. Wageman v. Cleveland, 17 Ohio 
Cir.Ct.(N.S.) 588, 589. 

16. Republic Ins. Co. v. Highland 
Park Independent School Dist. of 
Dallas County, (Tex.Civ.App.) 57 
S.W. (2d) 627, 631. 

17. Washington Coal & Coke Co. v. 

Heiner, (D.C.Pa.) 42 F.(2d) 681, 

685. 

18. State V. Redd, 6 P.(2d) 619, 626, 
166 Wash. 132. 

19. Wageman v. Cleveland, 17 Ohio 
Cir.Ct.(N.S.) 588, 589. 

20- Hood V. Guaranty Trust Co. of 

I New York, 278 N.T.S. 294. 301, 

i 243 App.Div. 470. 
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21. Cal.—^People’s Water Co. v. 
Boromeo, 160 P. 574, 675, 31 Cal. 
App. 270. 

Fla.—Town of Auburndale v. Cline, 
89 So. 427, 429, 82 Fla. 121. 

Or.—State v. McClain, 298 P. 211, 
213, 136 Or. 53. 

Wash.—State v. Redd, 6 P.(2d) 619, 
625, 166 Wash. 132. 

22. In re Monroe Chapter, No. 57 O. 
E. S., 228 N.Y.S. 248, 255, 132 Misc. 
109. 

23. City and County of Denver v. 
Tihen, 235 P. 777, 779, 77 Colo. 212. 

24. Mo.—Commerce Trust Co. v. 
Syndicate Lot Co., 232 S.W. 1055, 
1056. 208 Mo.App. 261. 

Mont—Fruit Growers’ Express Co. 
V. Brett, 22 P.(2d) 171, 175, 94 
Mont 281. 

25. Clark V. City of Burlington, 143 
A. 677, 681, 101 Vt 391—Vermont 
& C. R. Co. V. Vermont Central R. 
Co., 21 A. 262. 267, 63 Vt 1, 22, 10 
L.R.A. 662. 

26. Sussex County v. Jarratt, 106 S. 
E. 384. 387, 129 Va. 672. 

27. Sussex County v. Jarratt, su¬ 
pra. 

28. State ex rel. Asotsky v. Regan. 
298 S.W. 747, 749, 317 Mo. 1216, 55 
A.L.R. 773. 

29. Garden City Golf Club v. Cor¬ 
win, (C.C.A.N.Y.) 62 F,(2d) 246, 
248. 

30. In re Monroe Chapter, No. 57 O. 
E. S., 228 N.Y.S. 248, 255, 132 Misc. 
109. 

31. Wissert v. Farmers' Fire Relief 
Ass’n of Butteville, 40 P.(2d) 63, 
65, 149 Or. 459. 

32. Garden City Golf Club v. Cor¬ 
win, (C.C.A.N.y.) 62 F.(2d) 246, 
248. 

33. Sussex County v. Jarratt, 106 
S.B. 384, 387, 129 Va, 672. 

34. N.Y.—In re Donner-Hanna Coke 
Corporation, 209 N.Y.S. 62, 64, 212 
App.Div, 338—^Auerbach v. Mr. & 
Mrs. Foster’s Place, 220 N.Y.S. 281, 

1 285, 128 Misc. 875. 
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and taxation,^^valid assessment,'^witlioiit as¬ 
sessment,”S7 and 'Without liability to further as¬ 
sessment;’'^^ also ^assessments’ according to ^bene¬ 
fits,’”39 «'assessments" against lands,“assess¬ 
ments for public utilities,”41 “assessments for spe¬ 
cial benefits,”42 “assessments of benefits,”43 “assess¬ 
ments, premiums, and dues,”44 “assessments upon 
property,”45 “assessments upon surviving mem- 
bers,”43 ^^enefit assessments,”47 “'dues’ and ^as¬ 
sessments,’”48 “dues and lawful assessments,”49 
“duly authorized assessments,”^^ “equitable adjust¬ 
ment of the assessments,”31 “errors* in assess¬ 
ments,”32 “invited assessments or contributions,”33 
“levies and assessments,”34 “levy and payment of 
assessments,”35 “liable for assessments,”33 “make 
their own assessments,”37 “making assessments for 
special tax bills,”38 “mortuary assessments,”39 “pow¬ 
er to levy assessments,”39 “revise the assessments,”®! 


“special taxes or assessments,”®^ “special taxes or 
local assessments,”®® “taxable as assessments,”®4 
“taxes and assessments,”®® “taxes, assessments or 
imposts,”®® “taxes, assessments, water rents . . . 
etc.,”®7 “taxes or assessments that may be lawfully 
levied,”®® “there will be no assessments,”®® and “we 
. . . agree to pay any assessments for betterments 
that may be levied therefor.”79 

In which “assessment” is employed as an adjec¬ 
tive : “Annual assessment rolls,’’H “assessment 
book,”72 “assessment certificate,”73 “assessment dis¬ 
trict” see Municipal Corporations § 1359 [44 C.J. 
p 555 notes 22-30], “assessment insuranee,”74 “as¬ 
sessment insurance company,”75 “assessment insur¬ 
ance policy,”7® “assessment list” or “assessment roll” 
see Municipal Corporations § 2053 [44 C.J. p 1330 
note 19-p 1331 note 48]; Taxation § 454 [61 C.J. 
p 703 note 56-p 740 note 54], “assessment period,”77 


Or.—Smith v. Hurlburt, 217 P. 1093, 
1099, 108 Or. 690. 

35. Fruit Growers* Express Co. v. 
Brett, 22 P.(2d) 171, 174, 94 Mont. 
281. 

36. Atlantic Coast Line R. Co. v. 
Town of Ahoskie, 134 S.E. 653, 656, 
192 N.C. 258. 

37. Hurley v. Liberty Lake Co., 192 
P. 4, 5, 112 Wash. 207. 

38. Downing v. School Dist. of City 
of Brie, 147 A. 239, 241, 297 Pa. 
474. 

38. Miami County v. Dayton, 110 N. 
B. 726, 730, 92 Ohio St. 215. 

40. Commerce Trust Co. v. Syndi¬ 
cate Lot Co., 232 S.W. 1055, 1056, 
208 Mo.App. 261. 

41. Hurley v. Liberty Lake Co., 192 
P. 4, 5, 112 Wash. 207. 

42. Kansas City, Mo. v. Fairfax 
Drainage Dist. of Wyandotte 
County, Kan., (C.C.A.Kan.) 34 P. 
(2d) 357, 361. 

43. Seabury v. Adams, 225 N.W. 
264, 266, 208 Iowa 1332. 

44. Ancient Order of United Work¬ 
men of Kansas v. Hobbs, 18 P. (2d) 
561, 562, 136 Kan. 708. 

45. Flinn v. Zerbe, 180 P. 650, 651, 
40 Cal.App. 294. 

46. Mutual Ben. L. Ins. Co. v. 
Marye, 8 S.E. 481, 85 Va. 643, 645. 

47. Commerce Trust Co. v. Syndi¬ 
cate Lot Co., 232 S.W. 1055, 1056, 
208 Mo.App. 261. 

48. Ancient Order of United Work¬ 
men of Kansas v. Hobbs, 18 P.(2d) 
561, 562, 136 Kan. 708. 

49. Garden City Golf Club v. Cor¬ 
win, (C.C.A.N.T.) 62 F.(2d) 246, 
248. 


50. Beaver State Merchants* Mut. 
Fire Ins. Ass’n v. Smith, 192 P. 
798, 800. 97 Or. 579. 

51. Schmidt v. Mutual Reserve 
Fund Life Ass*n, 106 S.W. 1082, 
1087, 128 Mo.App. 497. 

52. Republic Ins. Co. v. Highland 
Park Independent School Dist. of 
Dallas County, (Tex.Civ.App.) 57 
S.W.(2d) 627, 631. 

53. Garden City Golf Club v. Cor¬ 
win, (C.C.AN.T.) 62 F.(2d) 246, 
248. 

54. State V. Moenter, 124 N.B. 70, 
72, 99 Ohio St 110. 

55. Sutton V. Town of Fort Mill, 172 
S.E. 119, 120, 171 S.C. 291. 

56. Beaver State Merchants* Mut 
Fire Ins. Ass*n v. Smith, 192 P. 
798, 800, 97 Or. 679. 

57. Fla.—^Town of Auburndale V. 
Cline, 89 So. 427, 429, 82 Fla. 121. 

Wash.—State v. Redd, 6 P.(2d) 619, 
626, 166 Wash. 132. 

58. Commerce Trust Co. v. Syndi¬ 
cate Lot Co., 232 S.W. 1056, 1056, 
208 Mo.App. 261. 

59. Schmidt v. Mutual Reserve 
Fund Life Ass*n, 106 S.W. 1082, 
1087, 128 Mo.App. 497. 

60. N.D.—^Porter v. Northern Fire 
& Marine Ins. Co., 161 N.W. 1012, 
1015, 36 N.D. 199. 

Ohio.—Jackson v. Board of Educa¬ 
tion of Cedarville Tp. Rural School 
Dist, Greene County, 154 N.E. 247, 
248, 115 Ohio St 368. 

61. State V. Redd, 6 P.(2d) 619, 627, 
166 Wash. 132. 

62. Commerce Trust Co. v. Syndi¬ 
cate Lot Co., 232 S.W. 1055, 1056, 
208 Mo.App. 261. 
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63. Minden v. Stewart, 77 So. 118, 
119, 142 La. 467. 

64. Garden City Golf Club v. Cor¬ 
win, (C.C.A.N.Y.) 62 P.(2d) 246, 
248—^Williamson v. U. S., (D.C.N. 
C.) 12 F.Supp 26, 29—^Baltimore 
Country Club v. U. S., (D.C.Md.) 7 
F.Supp. 607, 608. 

65. Auerbach v. Mr. & Mrs. Foster’s 
Place, 220 N.Y.S. 281, 284, 128 
Misc. 875. 

66. Kansas City, Mo., v. Fairfax 
Drainage Dist of Wyandotte 
County, Kan., (C.C.A.Kan.) 34 F. 
(2d) 357, 360, 364. 

67. Baker v. Schleyer, 253 N.Y.S. 
351, 352, 233 App.Div. 584. 

68. Standard Oil Co. of Louisiana 
V. Joy, 153 So. 675, 179 La. 151— 
Liberty Oil Co. v. Joy, (La.App.) 
150 So. 440, 441. 

69. Hurley v. Liberty Lake Co., 192 
P. 4, 5, 112 Wash. 207. 

70. Estes V. City of Newton, 136 N. 
E. 643, 644, 241 Mass. 229. 

71. In re Donner-Hanna Coke Cor¬ 
poration, 209 N.Y.S. 62, 64, 212 
App.Div. 338. 

72. People’s Water Co. v. Boromeo, 
160 P. 574, 575, 31 Cal.App. 270. 

73. Welch Ins. Agency v. Brast, (C. 
C.AW.Va.) 55 P.(2d) 60, 62. 

74. Keen v. Bankers Mut. Life Co., 
(Mo.App.) 93 S.W.(2d) 85, 90. See 
also Insurance § 104 [32 C.J. p 
1018 note 1-1020 note 66], § 1452 
[45 C.J. p 8 note 11-p 9 note 22]. 

75. National Ben. Ass’n v. Clay, 172 
S.W. 922, 923, 162 Ky. 409. 

76. Clark v. Metropolitan Life Ins. 
Co., 135 A. 357, 358, 126 Me. 7. 

77. Johnson City v. Clinchfield R. 

Co., 43 S.W.(2d) 386, 387, 163 

^ Tenn. 332. 
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ASSESSMENT—ASSETS 


<^assessment policy,”78 ^assessment valuation,”79 
^^group assessment work,”^9 “next realty assessment 
period,”^^ and “next succeeding assessment peri- 
od/^82 Assessment work or labor see Mines and 
Minerals §§ 67-77 [40 C.J. p 826 note 92-p 839 note 
26]. 

ASSESSOR. As relating to the officers chosen to 
assess property for taxation see the titles Municipal 
Corporations § 2043 [44 C.J. p 1322 note 8-p 1323 
note 31], and Taxation § 373. In addition to tax 
assessors, the term “assessor” is also applied to those 
persons chosen to assess, determine, or estimate bene¬ 
fits to be charged, and compensation or damages to be 
allowed, in particular cases, see the titles Damages 
§ 166 [17 C.J. p 1044 note 79]; Drains § 61 [19 C.J. 
p 724 note 23-p 725 note 32]; Eminent Domain § 276 
[20 C.J. p 992 note 20-p 994 note 39] §§ 292-304 
[20 C.J. p 1023 note 71-p 1041 note 25]; Highways § 
299 [29 C.J. p 745 notes 11-14]; Municipal Corpora¬ 
tions § 1272 [44 C.J. p 459 note 89-460 note 11]; 
and Waters § 334 [67 C.J. p 1344 note 23-p 1345 
note 27]. The term is applied also to certain quasi¬ 
judicial officers who participate in the determination 
of questions of law or fact in particular tribunals, 
such as admiralty courts, where they are called 
“Nautical Assessors” (see Admiralty § 14S); and 
in the extraterritorial consular or treaty courts, 
where they are called “associates” or “consular as¬ 
sessors,” see International Law § 9 [25 C.J. p 326 
notes 46-60]. The similar title “adsessors” was 
anciently given in England to masters in chancery.^^ 


In civil and Scotch law, A person learned in some 
particular science or industry, who sits with the 
judge on the trial of a cause requiring such special 
knowledge and gives his adviee.^^ The corresponding 
Spanish and French civil law words “asesor” and 
“assesseur” are defined ante at p 789 notes 55-59 and 
p 1024 note 20 respectively. 

In Roman law. One who sat with a judge for the 
purpose of advising him in the administration of 
justice.S5 They were so called from the word “ad- 
sidere” which signifies “to be seated with” [the 
judge]. They were lawyers who were appointed to 
assist by their advice the Roman magistrates, who 
were generally ignorant of law, being mere military 
men.s® 

ASSETS. The word is derived from the French 
“assez,” meaning “sufficient,” and originally sig¬ 
nified a sufficiency of property to pay the dece¬ 
dent’s debts.S7 As ordinarily used, it has a wide 
significance.its common acceptation the term 
means property,S9 real and personal,^® property own- 
ed,9i property rights.^^ It represents something over 
which a man has dominion and can transfer with 
or without consideration, and which may be reached 
by execution process.99 The term may be and has 
been used as referring to any property available for 
the payment of debts,^^ property available to the 
payment of claims or expenses property, real or 
personal, tangible or intangible, legal or equitable, 
which can be made available for, or may be appropri¬ 
ated to, the payment of debts the funds, credit, or 


78. Andrus v. Business Men’s Acc. 
Ass’n of America, 223 S.W. 70, 72, 
283 Mo. 442, 13 A.L.R. 779—Keen 
V. Bankers Mut. Life Co., (Mo. 
App.) 93 S.W.(2d) 85, 90—Fowler 

V. Missouri Mut. Ass’n, (Mo.App,) 
86 S.W. (2d) 946, 951—Ficklin v. 
Missouri State Life Ins. Co., 225 S. 

W. 102, 205 Mo.App. 452—^Moran v. 
Franklin L. Ins. Co., 140 S.W. 955, 
160 Mo.App. 407, 420. See Insur¬ 
ance § 223 [32 C.J. p 1093 note 64]. 

79. Smith v. Austin, 76 So. 404, 405, 
200 Ala. 472. 

80. Union Oil Co. of California v. 
Smith, (Cal.) 39 S.Ct. 308, 311, 249 
U.S. 337, 63 L.Ed. 635. 

81. Johnson City v. Clinchfield R. 

Co., 43 S.W.(2d) 386, 387, 163 

Tenn. 332. 

82. Johnson City v. Clinchfield R. 
Co., supra. 

83. Burrill L. D. 

84. Black L. B. 

85. Justinian Dig. lib I tit XXII— 
Justinian Code lib I tit LI. 

86. Bouvier L. D. 

87. In re Fleming, 66 A. 874, 217 Pa. 


610, 614, 11 L.R.A.(N.S.) 379, 10 
Ann.Cas. 826—5 C.J. p 823 note 21. 

88. Minn.—Empire State Bank v. 
Hoff, 258 N.W. 145, 146, 193 Minn. 
168. 

N.T.—In re Fricke’s Will, 202 N.T.S. 
906, 912, 122 Misc. 427. 

89. Republic L. Ins. Co. v. Swigert, 
25 N.E. 680, 135 Ill. 150, 156, 12 
L.R.A. 328—5 C.J. p 823 note 23. 

90. Atty.-Gen. v. Atlantic Mut. L. 
Ins. Co„ 3 N.B, 193, 100 N.Y. 279, 
282—5 C.J. p 823 note 24. 

91. Deariso v. Mobley, 143 S.E. 915, 
920, 38 Ga.App. 313. 

Direct ownership essential.—^lilin- 
nesota Thresher Mfg. Co. v. Lang- 
don, 46 N.W. 310, 44 Minn. 37. 45— 
Dorrington v. Jacobs, (Wis.) 252 N. 
W. 307, 309, 310, 91 A.L.R. 737. 

92. In re Argyle-Lake Shore Bldg. 
Corporation, (C.C.A.I11.) 78 F.(2d) 
491, 494—In re Shute, (C.C.A.Ariz.) 
38 F.(2d) 769, 770. 

93. U.S.—In re Denison, (D.C.Okl.) 
38 F.(2d) 662, 664. 

Pa.—In re Fleming, 66 A. 874, 217 
Pa. 610, 614, 11 L.R.A.(N.S.) 379, 
10 Ann.Cas. 826. i 
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94. U.S.—Mutual Life Ins. Co. of 
New York v. Farmers’ & Mechan¬ 
ics’ Nat. Bank of Cadiz, Ohio, (C. 
aOhio) 173 F. 390, 397. 

Ind.—Rochford v. Metropolitan Life 
Ins. Co., 164 N.B. 713, 714, 88 Ind. 
App. 540. 

Iowa.—^Williams Dlst. Tp. v. Jackson 
Dist. Tp., 36 Iowa 216, 219. 

N.C.—Corporation Commission of 

North Carolina v. Merchants’ Bank 
& Trust Co., 136 S.E. 362, 363, 193 
N.C. 113—Hill V. Smathers, 92 
S.E. 607, 609, 173 N.C. 642. 

Pa.—In re Fleming, 66 A. 874, 875, 
217 Pa. 610, 614, 11 L,B.A.(N.S.) 
379, 10 Ann.Cas. 826. 

Wis.—^Dorrington v. Jacobs, 252 N. 
W. 307, 309, 91 A.L,B. 737—Pelican 
School Directors v. Rock Falls 
School Directors, 51 N.W. 871, 62 
N.W. 1049, 81 Wis. 428, 434. 

5 C.J. p 824 notes 27, 30, p 826 note 
40. 

95. Smalley v. Langenour, 70 P. 786, 
30 Wash. 307, 316—5 C.J. p 824 
note 26, 

96. U.S.—Tapp V. Stuart. (D.C.Okl.) 
6 F.Supp. 577, 578—Mutual L. Ins. 
Co. of New York v. Farmers’ & 
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proceeds arising from the disposition of real and 
personal propertythe means which a party has 
as compared with his debts or liabilities.^^ In par¬ 
ticular connections, the word has been held to include 
or refer to all the stock in trade, cash and all avail¬ 
able property belonging to a merchant company®^ 
or the entire property of a mercantile firm or trad¬ 
ing corporation,1 a property interest that is left 
after prior incumbrances are satisfied something 
belonging to a person but of an intangible nature 
something that can be realized upon in cash within 
a reasonable time.^ More specific definitions of the 
term, and discussions of what things are, or are not 
“assets,” will be found in such titles as Assignments 
for Benefit of Creditors §§ 186, 187; Bankruptcy 
§ 72 [7 C.J. p 46 note 38-p 48 note 47], §§ 169-212 
[7 C.J. p 113 note 33-p 147 note 63], § 298 [7 C.J. 
p 225 notes 42-47]; Banks and Banking § 486 [7 
CJ. p 727 note 7-p 728 note 8], §§ 513-516 [7 C.J. 
p 742 note 57-p 743 note 77]; Executors and Admin¬ 
istrators §§ 95-128 [23 C.J. p 1126 note 74-p 1158 
note 63], §§ 153-183 [23 C.J. p 1182 note 98-p 1206 
note 88]; Fraudulent Conveyances §§ 8-32 [27 C.J. 
p 417 note 65-p 449 note 23]; Insolvency § 12 [32 
C.J. p 860 note 46-p 862 note 74]; Marshaling As¬ 
sets and Securities §§ 1-11 [38 C.J. p 1371 note 13-p 
1378 note 10]; Partnership §§ 185-199 [47 C,J. p 
908 note 6-p 497 note 28] §§ 250-252 [47 C.J. p 1025 
note 53-p 1027 note 3] §§ 275-282 [47 C.J. p 1044 


note 52-p 1050 note 58] § 298 [47 C.J. p 1078 note 

40-p 1080 note 60] §§ 386-393 [47 C.J. p 1167 note 

71-p 1175 note 85] §§ 438, 439 [47 C.J. p 1258 note 

25-p 1261 note 65] §§ 481-483 [47 C.J. p 1308 note 

38-p 1312 note 7]; and Receivers §§ 163-168 [53 
C.J. p 146 note 18-p 149 note 82] §§ 171-173 [53 
C.J. p 154 note 48-p 157 note 89] § 406 [53 C.J. p 
407 note 30-p 410 note 74]. 

Applying one or another of the definitions given 
or referred to above, various things have been held, 
under particular circumstances, to be “assets,” or 
at least, to be included by the term, such as capital 
and surplus,^ deposits and funds of a special or trust 
nature,® good will of a going business,*^ individual 
liability of stockholders upon their unpaid subscrip¬ 
tions,® leasehold interest in premises occupied for 
business purposes,® money collected by an adminis¬ 
trator as damages for the wrongful killing of his 
intestate,^® right of action to enforce the statutory 
tort liability of the directors and officers of a financial 
institution,!! right of redemption,!^ tax levied al¬ 
though not yet collected,!® and unmatured as well as 
matured claims ;!4 and, on the other hand, others 
have been held not to be included, such as additional 
statutory individual liability of stockholders in finan¬ 
cial institutions,!® claim for damages for causing the 
death of a party!® or the damages recovered there¬ 
under,!'^ debts upon which nothing has been realized 
either for interest or principal, even after repeated 


Mechanics’ Nat. Bank of Cadiz, 
Ohio, (C.aOhio) 173 F. 390, 397. 
Ind,—Condo v. Barbour (App.) 200 N. 
B. 76, 78. 

Okl.—In re Carter’s Estate, 240 P. 
727, 729, 113 Okl. 182—In re Hib- 
don’s Estate, 228 P. 154, 158, 102 
Okl. 145—Sandlin v. Barker, 218 P. 
519, 520, 95 Okl. 113—Barnard v. 
Bilby, 171 P. 444, 446, 68 Okl, 63. 

97. Williams Dist. Tp. v. Jackson 
Dist. Tp., 36 Iowa 216, 219. 

98. Stanton v. Lewis, 26 Conn. 444, 
449. 

99. In re Fricke’s Will, 202 N.Y.S. 
906, 912, 122 Misc. 427. 

Similar definition 

“The aggregate of available proper¬ 
ty, stock in trade, cash, etc., belong¬ 
ing to a merchant or mercantile com¬ 
pany.”—^Black L. D. 

1. Vaiden v. Hawkins, 59 Miss. 406, 
419. 

2. Clough V. Superior Equipment 
Corporation, 156 A. 249, 250, 18 
Del.Ch. 65. 

a Brandon v. Teakle, 50 S.W. 1004, 
66 Ark. 377, 381. 

4. Walter v. State, (Ind.) 195 N.E. 
268, 273, 98 A.L.R. 607. 

5. Exley V. Harris, 267 P. 970, 973, 

126 Kan. 302. I 


a Nemerov v. New York Title & 
Mortgage Co.. 268 N.Y.S. 588, 593, 
149 Misc. 797. 

7. Lane v. Barnard, 170 N.Y.S. 946, 
947, 103 Misc. 707. 

a Ga.—Graves v. Denny, 84 S.E. 187, 
192, 15 Ga.App. 718. 

Neb.—State v. Citizens’ State Bank 
of Royal, 224 N.W. 868, 871, 118 
Neb. 337. 

Utah.—Tintic Indian Chief Min. & 
Mill. Co. V. Clyde, 10 P.(2d) 932, 
934, 79 Utah 337. 

9. Martin v, Stires, (Tex.Civ.App.) 
171 S.W. 836, 838. 

10. Sharp v. Cincinnati, N. O. & T. 
P, Ry. Co., 179 S.W. 375, 376, 133 
Tenn. 1. 

11. N.C.—Corporation Commission of 
North Carolina v. Merchants* Bank 
& Trust Co., 136 S.E. 362, 363, 193 
N.C. 113. 

S.C.—Gary v. Matthews, 145 S.B. 702, 
703, 148 S.C. 125. 

12. In re Argyle-Lake Shore Bldg. 
Corporation, (C.C.A.I11.) 78 F.(2d) 
491, 494. 

13. Owsley County Board of Educa¬ 
tion V. Owsley County Fiscal Court, 
64 S.W.(2d) 179, 181, 251 Ky. 166., 
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14. Jasper Dist. Tp. v. Sheridan 
Dist. Tp., 47 Iowa 183, 185. 

15. U.S.—^Erhard v. Boone State 
Bank of Boone, Iowa, (C.C.A.Iowa) 

i 65 F.(2d) 48, 63. 

Iowa.—Roe v. King, 251 N.W. 81, 82 
—^Andrew v. State Bank of Swea 
City, 242 N.W. 62. 65, 214 Iowa 
1339, 82 A.L.R. 1280. 

Neb.—State v. Citizens’ State Bank 
of Royal, 224 N.W. 868. 871, 118 
Neb. 337. 

N.C.—Corporation Commission of 
North Carolina v. Merchants’ Bank 
& Trust Co.. 136 S.E. 362, 193 N.C. 
113—Hill V. Smathers, 92 S.E. 607, 
610, 173 N.C. 642. 

Ckl.—^American Exchange Bank of 
Henryetta v. Rowsey, 289 P. 726. 
144 Ckl. 172—State v. Kelly, 284 
P. 65, 66, 141 Ckl. 36—White v. 
State, 275 P. 1067, 1069, 42 Ckl. 
Cr. 50. 

S.C.—Ford V. Sauls, 136 S.E. 888, 889, 
138 S.C. 426—Johnson v. Adams* 
Estate, 136 S.E. 385, 887, 138 S.C. 
409. 

16. Tri-State Loan & Trust Co. v. 
Lake Shore & M. S. Ry. Co., 131 
N.E. 523, 524, 76 Ind.App, 141. 

17. Chilian v. Couture, 146 A. 395, 
398, 84 N.H. 48, 65 A.L.R. 553. 
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demands,power of appointment,or power of a 
school district to levy a tax.20 The word has some¬ 
times been held equivalent to, or synonymous with, 
^^credits” 2 i and ‘^money ;”22 and it has been dis¬ 
tinguished from ^^credits,”23 ^^inoney,”24 and '^pow- 

er.”25 

Assets entre mains. Law French, assets in hand, 
that is, personal assets; assets in the hands of the 
executors or administrators applicable for the pay¬ 
ment of debts.2® 

Assets in hand. Such property as at once come [s] 
to the executor, or other trustee, for the purpose of 
satisfying claims against him as such.27 

Assets per descent. Law French, assets by de¬ 
scent; lands in the hands of an heir chargeable with 
the payment of the debts of the ancestor; other¬ 
wise called real assets that portion of the an¬ 
cestor's estate which descends to the heir, and which 
is sufficient to charge him, as far as it goes, with 
the specialty debts of his ancestors.^^ 

Quick assets. This term is used in a credit state¬ 
ment merely to distinguish liquid assets from those 


permanently invested in the business, like real estate 
and machinery.30 

Personal assets. Chattels, money, and other per¬ 
sonal property belonging to a bankrupt, insolvent, 
or decedent estate, which go to the assignee or execu- 
tor.^i 

Other phrases: "Against the assets of the bank 

or trust company,"32 «all assets,”^^ "^assets^ and 
^business,'^’34 ^assets of his business,”35 “assets of 
said business,”^® "assets of the bank,”^'^ "assets 
of the company,8 “assets of the company as a going 
concern,”39 “assets of the corporation,”^^ "assets of 
the deeeased,”^! "assets of the . . . estate,”^^ “as¬ 
sets of the school district,“dies out of the coun¬ 
ty, leaving assets therein,"equitable assets” see 
Executors and Administrators § 96 [23 C.J. p 1126 
note 77-p 1127 note 79], "legal assets” see Execu¬ 
tors and Administrators § 96 [23 C*J. p 1126 note 
77-p 1127 note 79], "lien upon the assets,”^ 5 "no 
assets shall be distributed to shareholders,”^® "notes 
or other assets,”^*^ "other assets,”^® "property and 
assets,”49 «real assets” see Executors and Adminis¬ 
trators §§ 103-112 [23 C.J. p 1136 note 87-p 1147 


la Sprague v. State, 206 N.W. 69, 
72, 188 Wis. 432. 

19. Jones V. Clifton, (Ky.) 101 V. 
S. 225, 230, 25 L.Ed. 908. 

20. Owsley County Board of Educa¬ 
tion V. Owsley County Fiscal Court, 
64 S.W.(2d) 179, 181, 251 Ky. 165. 

21. Brandon v. Teakle, 50 S.W. 1004, 
66 Ark. 377, 381. 

22^ Weber v. Oviatt, (Mo.App.) 194 
S.W. 80, 81. 

23. Pelican School Directors v. Rock 
Palls School Directors, 52 N.W. 
1049, 81 Wis. 428, 434. 

24. Weber v. Oviatt, (Mo.App.) 194 
S.W. 80, 81. 

25. Owsley County Board of Educa¬ 
tion V. Owsley County Fiscal Court, 
64 S.W.(2d) 179, 181, 251 Ky. 165, 

2G. Adams Gloss., citing 2 Black- 
stone Comm, p 510, and Crabb Real 
Prop, p 23 § 31. 

27. Favorite v. Booher, 17 Ohio St. 
548, 657. 

28. Adams Gloss., citing 2 Black- 
stone Comm, pp 243, 244, 340, and 
Coke Litt p 374b. 

29. Black L.D., citing 2 Williams 
Executors p 1011. 

30. Black L.D., citing In re Ameri¬ 
can Knit Goods Mfg. Co., (N.Y.) 
173 F. 480, 483, 97 C.C.A. 486. 

31. Black L. D. See Executors and 
Administrators § 97 [23 (^.J. p 1128 
note 87-p 1129 note 15]. 

321 Andrew v. Farmers' & Mer¬ 
chants’ State Bank of Cascade, 247 
N.W. 797, 799, 216 Iowa 1160. 


33. In re Fricke's Will, 202 N.Y.S. 
906, 912, 122 Mlsc. 427. 

34. U.S.—Watters v. Hamilton Gas 
Co., (D.aW.Va.) 10 F.Supp. 323, 
326. 

Ga.—^Deariso v. Mobley, 143 S.E. 915, 
920, 38 Ga.App. 313. 

35. In re Fricke's Will, 202 N.Y.S. 
906, 909, 122 Misc. 427. 

38. In re Bruns’ Estate, 258 N.Y.S. 
57, 58, 143 Misc. 696. 

37. U.S.—^Erhard v. Boone State 
Bank of Boone, Iowa, (C.C.A.Iowa) 
65 P.(2d) 48, 53. 

Ga.—Bennett v. Wilkes County, 139 
S.E. 566, 568, 164 Ga. 790—Deariso 
V. Mobley, 143 S.E. 915, 920, 38 
Ga.App. 313. 

Iowa.—^Andrew v. Farmers' & Mer¬ 
chants’ State Bank of Cascade, 247 
N.W. 797, 800, 215 Iowa 1150. 

Neb.—State v. Citizens' State Bank 
of Royal, 224 N.W. 868, 871, 118 
Neb. 337. 

N.Y.—In re Liquidation of State Bank 
of Binghamton, 274 N.Y.S. 41, 61, 
152 Misc. 579. 

38. N.Y.—Farmer's L. & T. Co. v. 
Aberle, 46 N.Y.S. 10, 19 App.Div, 
79, 81. 

N.C.—Hill V. Smathers, 92 S.E. 607, 
610, 173 N.C. 642. 

39. Walter v. State, (Ind.) 195 N.B. 
268, 273, 98 A.L.R. 607. 

40. Graves v. Denny, 84 S.E. 187, 
192, 15 Ga.App. 718—5 C.J. p 824 
note 28 [a]. 

41. Tri-State Loan & Trust Co. v. 
Lake Shore & M. S. Ry. Co., 131 
N.E. 523, 76 Ind.App. 141. 
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42. U.S.—Safe Deposit & Trust Co. 
of Baltimore v. Tait, (D.C.Md.) 64 
P.(2d) 383, 387—Tapp v. Stuart, 
(D.aOkl.) 6 F.Supp. 577, 578. 

Mo.—^Weber v. Oviatt, (App.) 194 
S.W. 80, 81. 

Mont.—Swanberg v. National Surety 
Co., 283 P. 761, 767, 86 Mont. 340. 

N.H.—Ghilian v. Couture, 146 A. 395, 
398, 84 N.H. 48, 65 A.L.R. 553. 

Ohio.—Nolan v. Kroll, 174 N.E. 750, 
37 Ohio St. 350. 

Okl.—Sandlin v. Barker, 218 P. 519, 
520, 95 Okl. 113—^Barnard v. Bilby, 
171 P. 444, 446, 68 Okl. 63. 

R.I.—Bugbee v. Stoller-Hilgers Silk 
Mills, 119 A. 760, 762, 45 R.I. 56. 

43. Polk County School Dist. No, 61 
V. Polk County School Dist. No. 32, 
98 P. 523, 53 Or. 33, 35. 

44. Condo V. Barbour, (Ind.App.) 200 
N.E. 76, 78. 

45. Clough V. Superior Equipment 
Corporation, 156 A. 249, 250, 18 
Del.Ch. 65. 

46. Christy v. Oakland Title Insur¬ 
ance & Guaranty Co., 22 P.(2d) 737, 
739, 132 Cal.App. 315. 

47. Held to mean “notes or other 

like assets.”—^Empire State Bank v. 

Hoff, 258 N.W. 145, 146, 193 Minn. 

168. 

48. Corporation Commission of 
North Carolina v. Merchants* Bank 
& Trust Co., 136 S.E. 362, 363, 193 
N.C. 113—Hill V. Smathers, 92 S. 
E. 607, 610, 173 N.C. 642. 

49. Graves v. Denny, 84 S.E. 187, 
192, 15 Ga.App. 718. 
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Qote 85], ^^real and personal assets/^50 "sale of as¬ 
sets,"value of tlie assets,”52 "witli all assets 
and liabilities;”53 also ^'asset of a going bank,”54 
“asset or right of the corporation,”®5 and “every 
right, privilege, interest or asset.”®® 

ASSEVERATION. An affirmation; a positive as¬ 
sertion; a solemn declaration.®'^ 

ASSEWIABE. To draw or drain water from marsh 
grounds.®® 

ASSIGN.®® 

As a Noun 

-^In General An assignee.®® The word is per¬ 
haps most commonly, although not exclusively, used 
in the plural form “assigns”; and has been describ¬ 
ed as a general term®i of well-known signification,®® 
fpeculiarly applicable to the transfer of personal prop¬ 
erty.®® The word is not always used in the same 
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sense,®^ and may be limited or restricted in its ap¬ 
plication, depending on the context.®® Although it 
has been said that it is now seldom used except in 
the phrase, “heirs, administrators and assigns,”®® 
the word, in both the singular and plural, has re¬ 
ceived extensive definition or interpretation by the 
courts; and the ordinary meaning has been said to 
be any person to whom property is transferred by 
any title j®*^ one to whom an assignment has been 
made;®® one to whom a property or an interest or 
right therein is legally transferred;®® those to whom 
property or rights have been transferred;7® also, 
in a somewhat different sense, one appointed by an¬ 
other to enjoy some right or privilege or property 
those who are assigned, deputed, or appointed by 
the act of the party or the operation of law to do any 
act or enjoy any benefit on their own account or 
risk.'^2 It has been held that the word ordinarily in¬ 
dicates the nature of the estate transferred,'^® or 
the nature of a covenant contained in the instrument 


50. Condo V. Barbour, (Ind.App.) 200 
N.B. 76, 78. 

51. TT.S.~Erhard v. Boone State 
Bank of Boone, Iowa, (C.C.A.Iowa) 
65 F.(2d) 48. 53. 

Iowa.—Roe v. King. 251 N.W. 81. 82 
—^Andrew v. State Bank of Swea 
City, 242 N.W. 62, 65. 214 Iowa 
1339, 82 A.L.R. 1280. 

52. Ind.—^Walter v. State, (Ind.) 195 
N.E. 268, 274, 98 A.Ii.R. 607. 

Okl.—White v. State. 275 P. 1067, 
1069, 42 Okl.Cr. 60. 

53. In re Pricke's Will, 202 N.Y.S. 
906. 908, 122 Misc. 427. 

54. White V. State. 275 P. 1067, 1069, 
42 Okl.Cr. 50. 

55. Corporation Commission of 
North Carolina v. Merchants’ Bank 
& Trust Co., 136 S.B. 362. 363, 193 
N.C. 113—-Hill V. Smathers, 92 S.B. 
607, 610, 173 N.C. 642. 

56. Bank of TJ, S. v. Glickman, 271 
N.T.S. 90, 92, 241 App.Div. 92. 

57. Black L.B. 

Not oath 

This word is seldom, if ever, used 
for a declaration made under oath, 
but denotes a declaration accompa¬ 
nied with solemnity or an appeal to 
conscience, whereas by an oath one 
appeals to God as a witness of the 
truth of what one says.—^Black L.D. 
5S, Black L. D. 

55. See Assignability postj Assigna¬ 
ble post; Assignments post. 

60. Black L. B. See also Assign¬ 
ments § 1 , 

61. Glenn v. Caldwell, 20 So. 152, 
155, 74 Miss. 49, 57—5 C.J. p 1310 
note 3. 

62. Minn.—^Paschke v. C. W. Adams 
Lumber Co., 211 N.W. 827, 828, 169 
Minn. 445. 


Pa.—Decker v. New York Cent. & 
H. R. R. Co., 57 Pa.Super. 432, 444. 

63. Reimer v. Smith, 142 So. 603, 
606, 105 Fla. 671. 

Xu transfers of personalty 
“Where the intention is to con¬ 
vey an interest in personalty, the 
transfer is usually termed an ‘as¬ 
signment,* and persons who take are 
usually denominated in the instru¬ 
ment as ‘assigns,’ ”—^Loyal Mystic 
Legion v. Jones, 102 N.W. 621, 624, 
73 Neb. 342, 

S4. Paschke v. C. W. Adams Lumber 
Co., 211 N.W. 827, 828, 169 Minn. 
445. 

65. Colo.—^Farmers* Pawnee Canal 
Co. V. Henderson, 102 P. 1063, 1065, 
46 Colo. 37. 

Miss.—Glenn v. Caldwell, 20 So. 152, 
155, 74 Miss. 49. 

Depending on the context, the word 
may be restricted in its application 
to assignees of the reversion or right 
of reentry.—^Werner v. Graham, 183 
P. 945, 947, 181 Cal. 174. 

66 . Brown v. Lewis, 150 S.E. 328, 
329, 197 N.C. 704, citing Black 
L. D, 

167. Farmers Pawnee Canal Co. v. 
Henderson, 102 P. 1063, 1065, 46 
Colo. 37. 

As used &X land act 

Construing a statutory provision 
for the refund of fees and commis¬ 
sion to an entryman, his heirs or 
assigns, where his entry cannot be 
confirmed and is duly canceled, the 
court said: “An assign, within the 
meaning of the act [of June 16, 1880 
(21 XJ.S.St. at L. p 287 c 244 § 2)] 
is one who becomes invested with 
the entryman’s right in the land 
through some voluntary act of his.” 
—IT. S. V. Colorado Anthracite Co., \ 
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(CtCl.) 32 S.Ct. 617, 619, 225 U.S. 
219, 66 L.Bd. 1063. 

68 . N.D.—^Blakemore v. Cooper, 106 
N.W. 566, 567, 16 N.D. 5, 125 Am. 
S.R. 574, 4 L.R.A.(N.S.) 1074, quot¬ 
ing Bouvier L. D. 

S.D.—Continental & Commercial Nat. 
Bank of Chicago v, McGinty, 220 
N.W. 865, 866, 53 S.D. 386. 

69. Oxford D., quoted in Continental 
& Commercial Nat. Bank of Chica¬ 
go V. McGinty, 220 N.W. 865, 866, 
63 S.D. 385. 

What interest snjncient 
Where a mining company had the 
right to resume work after failure 
to furnish required annual labor on 
a claim it had an interest subject 
to execution, and hence one claiming 
through the sheriff’s sale of such 
right was held to be an “assign” of 
the company.—^Hartman Gold Mining 
Co. V. Warning, 11 P.(2d) 854, 856, 
40 Ariz. 267. 

70. Ala.—^McRee v. Means, 34 Ala. 
349, 357, quoting Bouvier L. D. 

Mo.—Tennison v. Walker, 190 S.W. 
9. 12. 

N.C.—Brown v. Lewis, 150 S.B. 328, 
329, 197 N.C. 704. 

W.Va.—Raines v. Heslip, 169 S.R 
617. 

5 C.J. p 1310 notes 6, 7. 

71- Webster D., quoted in Glenn v. 
Caldwell, 20 So. 152, 164, 74 Miss. 
49, 53. 

72. Jacob L. D., quoted in Smith 
V. Baxter, 49 A. 1130, 62 N.J.Bq. 

, 209, 210. 

73. Fla.—^Reimer v. Smith, 142 So, 
603, 606, 105 Fla. 671. 

N.Y.—^In re Gosden’s Will, 285 N.Y.S. 

309, 310, 158 Misc. 99. 

5 C.J. p 1312 note 39. 
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of transfer,74 althongli it has been said that, in 
soxae cases, the word, as used, is superfluous and in- 
operative.75 The use of the word ‘^assigns*^ implies 
the assignable, negotiable, or vendible character of 
the property or estate assigned,76 subject to excep¬ 
tions indicated by the context,77 the derivation of 
right or title under the same right by which the 
predecessor held,78 and the power to alienate,79 and 
presupposes that the grantor contemplated the prop¬ 
erty might be transferred to another by the grantee 
or his heirs.^® 

-^Persons Included* It has been said that the 

meaning of '^assigns,” as related to the persons in¬ 
cluded by the term, depends on the intention of the 
parties who use the word,^^ and that the question 
who, in a particular case, are intended to be desig¬ 
nated by the term is to be determined with refer¬ 
ence to the context.s^ Also it has been said that 
^^assigns” comprehends not merely a single person. 


but a line or succession of persons,all those who 
take either immediately or remotely from or under 
the assignor, whether by conveyance, devise, descent, 
or act of law;S4 the word has also been employed 
in a sense that excludes an assignee by operation of 
law and includes only an assignee by act of the par- 
ty,85 and only those within the limitations impos¬ 
ed by the assignor *,s 6 and, conversely, in other cir¬ 
cumstances, the word has been held to exclude as¬ 
signs by grant and to include only such assigns as 
there may be by license or by operation of law. ^7 
Applying the deflnitions and principles above set 
out, the noun ^^assign” or "assigns” has, in particular 
connections or under special circumstances, been held 
to include administrators and executors,assign¬ 
ees,^^ beneficiaries,devisees,^ ^ grantees,92 heirs,® ^ 
holders of an equity of redemption, 94 indorsees of 
bills of lading or of commercial paper in due course,® ^ 
legal representatives,®® licensees,® 7 mortgagees,®^ 


74. Conduitt V. Ross, 26 N.B. 198, 
199, 102 Ind. 166—5 C.J. p 1312 note 
40 [b]. 

75. N.J.—^Wortendyk v. Wortendyk, 
7 N.J.Law 363. 377. 

R.I.—Grant v. Carpenter, 8 R.1 36, 
38. 

5 C.J. p 1312 note 40. 

76. Keniston v. Adams, 14 A. 203, 
205, 80 Me. 290—5 C.J. p 1311 note 
36. 

77. Lockerby v. Amon, 116 P. 463, 
464, 64 Wash. 24, 27, 35 L,R.A.(N. 
S.) 1064, Ann.Cas.l913A 228—5 C.J. 
p 1312 note 38. 

78. Paschke v. C. W. Adams Lumber 
Co., 211 N.W. 827, 828, 169 Minn. 
445. 

78. U.S.—Richman v. Hoppin, (C.C. 

A.I11.) 45 F.(2d) 737, 740. 

Pa.—^Decker v. New Tork Cent. & H. 

R. R. Co., 57 Pa.Super. 432, 444. 
Tenn.—^Erwin Nat. Bank v. Riddle, 

79 S.W.(2d) 1032, 1038, 18 Tenn. 
App. 561, 

W.Va.—Raines v. Heslip, 169 S.B. 617. 

80. Tennison v. Walker, (Mo.) 190 

S. W. 9, 12. 

81. Whittier v. Riley, 178 N.W. 762, 
764, 104 Neb. 805. 

82. Paschke v. C. W. Adams Lumber 
Co., 211 N.W.' 827, 828, 169 Minn. 
445. 

83. Ogden v. Price, 9 N.J.Law 167, 
169. 

Pa.—^Decker v. New Tork Cent. & H. 

R, R. Co., 57 Pa.Super. 432, 444, 

5 C.J. p 1310 note 8 Ca). 

84. Minn.—^Paschke v. C. W. Adams 
Lumber Co., 211 N.W. 827, 828, 169 
Minn. 445. 

Miss.—Williams v. Johnson, 167 So. 
639, 642. 

Pa.—^Decker v. New Tork Cent. & H. 
R. R. Co., 57 Pa.Super. 432, 443. J 


Va.—^Ferrell v. Deverick, 100 S.E. 850, 
853, 85 W.Va. 1. 

5 C.J. p 1310 note 6. 

The term has been given the broad 
meaning which includes any of the 
modes whereby property may be as¬ 
signed or transferred. The term 
might include, not only a transfer 
by indorsement, but transfer by a 
separate instrument of assignment, 
or even an assignment in equity.— 
Whittier v. Riley, 178 N.W. 762, 764, 
104 Neb. 805. 

85. HofCeld V. U. S., (CtCl.) 22 S. 
Ct. 927, 928, 186 TT.S. 273, 46 L.Ed. 
1160—5 C.J. p 1310 note 11. 

86. Penick v, Eddleman, (Tex.Civ. 
App.) 283 S.W. 300, 302. 

87. Investors* Guaranty Corporation 
V. Thomson, 225 P. 590, 592, 31 
Wyo. 264, 32 A.L.R. 1071. 

88. Blakemore v. Cooper, 106 N.W. 
566, 567, 15 N.D. 5, 125 Am.S.R. 
574, 4 L.R,A.(N.S.) 1074—5 C.J. 
p 1311 note 12. 

89. Particular assigrnees 

(1) A bank, to which another bank 
assigned all its assets, except its 
corporate name and charter, includ¬ 
ing the corporation’s note, guaran¬ 
teed by the directors and stockhold¬ 
ers, was the “assign” of the latter 
bank within the guaranty of payment 
to it or its assign.—^North Texas Nat. 
Bank v. Thompson, (Tex.Civ.App.) 
23 S.W.(2d) 494, 498. 

(2) Assignees of a purchaser under 
a land contract.—^Buller v. Falk, 171 
N.W. 823, 824, 41 N.D. 624. 

(3) Assignees of whole license to 
use patent, but not assignees of only 
a part.—^Brush Electric Co. v. Cali¬ 
fornia Electric Light Co., (Cal.) 52 
P. 945, 964, 3 C.C.A. 368. 

90. Schempf v. New Era Life Ass’n, 
234 N.W. 177, 178, 253 Mich. 162. 
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91. Smith V. Baxter, 49 A. 1130, 
62 N.J.Eq. 209. 210—5 C.J. p 1311 
note 14. 

92. Law V. Citizens* Bank, 89 N.W. 
320, 85 Minn. 411, 413, 89 Am.S.R. 
566—6 C.J. p 1311 note 16. 
Grantees of grantees named in a 

tax deed.—Finney v. Ford, 22 Wis. 
173, 175. 

9a Smith V. Baxter, 49 A. 1130, 62 
N.J.Eq. 209, 210. 

94. McKee v. Elwell, 194 P. 616, 
617, 69 Colo. 316. 

95. U.S.—^Pollard v. Reardon, 
(Mass.) 65 F. 848, 852, 13 C.C.A. 
171. 

N.D.—^National Bank of Commerce v. 
Pick, 99 N.W. 63, 66, 13 N.D. 74, 
81. 

96. U.S.—^Hamilton v. Kingsbury, 

(C.C.N.T.) 11 P.Cas.No.5,984, 15 

Blatchf. 64, 69. 

Mass.—Smith v. Rice. 66 N.B. 806, 
183 Mass. 251, 253. 

97. Mitcalfe v. Westaway, 17 C,B. 
(N.S.) 658, 668, 112 E.C.L. 658, 144 
Reprint 264. But compare Werck- 
meister v. Pierce & Bushnell Mfg. 
Co., (C.C.Mass.) 63 F. 445, 450. 

9a Mass.—^Kaufman v. Federal Nat. 

Bank, 191 N.E. 422, 424. 

Mich.—^Farmers* & Merchants' Nat. 
Bank & Trust Co. v. Globe Indem¬ 
nity Co.. 249 N.W. 882, 884, 264 
Mich. 395—Newton v. Freeman, 182 
N.W, 25, 26, 213 Mich. 673. 

Minn.—Stannard v. Marboe, 198 N.W. 

127, 159 Minn, 119. 

6 C.J. p 1311 note 24. 

Particular mortgagees included 

(1) Mortgagees of vendee in con¬ 
tract for a deed.—Stannard v. Mar- 
boe, 198 N.W. 127, 169 Minn. 119. 

(2) A mortgagee of a purchaser 
from the original mortgagors is an 
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persons acquiring interests by virtue of proper legal 
proceedings instituted under statutory authority, 
persons beneficially interested,^ persons holding con¬ 
ditional agreements for leases,^ persons to whom any 
property or right was transferred by a deceased per¬ 
son during his lifetime,^ purchasers at a judicial 
sale,^ remaindermen,® reversioners,® tenants,those 
acquiring ownership of a note by transfer from 
the payee,® those acquiring title of a mortgagor oth¬ 
erwise than by descent,® and those who stand in 
privity of estate to the one under or through whom 
they claim but not to include a judgment cred¬ 
itor,a mortgagee or other lienholder on property 
covered by policy of insurance, ^ purchaser at 
execution sale,^® a receiver appointed by the court,^^ 
or a new tenant as the landlord's assign.^® 


-Other Terms Compared and Distinguished. The 

term has been held to be ordinarily equivalent to, 
or synonymous with, ^^assignees,”!® “proprietors,^^! 
“successors,”!® and “transferees;”!® and has been 
c/ompared with, and distinguished from, “associ¬ 
ates,”®® “creditors,”®! “grantees,”®® “indorsees,”®® 
“purchasers,”®^ and “successors.”®® 

-^Phrases. In which “assign” has been employ¬ 
ed: “Assign of decedent,”®® “ ^assign^ of the . . . 
Bank,”27 “^assign’ of the company,”®® “assign of 
the deceased,”®® “successor or assign,”®® and “suc¬ 
cessor, successors or assign.”®! 

In which “assigns” has been employed: “Alien as¬ 
signs,”®® “and her assigns,”®® “assigns, executors, 
and administrators,”®^ “assigns of the parties,”®® 


10. Paschke v. C. W. Adams Lum¬ 
ber Co., 211 N.W. 827, 828, 169 
Minn. 445. 

11. Paschke v. C. W. Adams Lum¬ 
ber Co., supra. 

12. Holbrook v. American Ins. Co., 

(C.C.R.I.) 12 F.Cas.No.6.589, 1 

Curt. 193, 198. 

13. Hofteld V. IT. S., (CtCl.) 22 S.Ct. 
927, 928, 186 U.S. 273, 46 L.Ed. 
1160. 

14. Hanna v. Florence Iron Co. of 
Wisconsin, 118 N.B. 629, 631, 222 
N.Y. 299. 

15. Bells V. Morse, 121 N.Y.S. 617, 
61S, 67 Misc. 125. 

of a landlord are such 
as hold the entire estate of the 
landlord and do not include a sub¬ 
sequent lessee.—Imbert v. Hallock, 
23 How.Pr.CN.Y.) 456, 462. 

16. U.S,—Hoffeld v. U. S., (CtCl.) 
22 S.Ct. 927, 928, 186 U.S. 273, 276, 
46 L.Ed. 1160. 

S.D.—Continental & Commercial Nat. 
Bank of Chicago v. McGinty, 220 
N.W. 865, 866, 53 S.D. 385. 

5 C.J. p 1310 note 4. 

17. Public Ledger v. New York 
Times, (D.C.N.Y.) 275 F. 562, 563 
—Quinn-Brown Pub. Corporation 
V. Chilton Co., (D.C.N.Y.) 15 F. 
Supp. 213, 214. 

18. Arlington Hotel Co. v. Rector, 
186 S.W. 622, 628, 124 Ark. 90. 

19. Continental & Commercial Nat. 
Bank of Chicago v. McGinty, 220 
N.W. 865, 866, 53 S.D. 385. 

20. Duncan v. Beard, 11 S.C.L. 400, 
404. 

21. Paschke v. C. W. Adams Lum¬ 
ber Co., 211 N.W. 827, 828, 169 
Minn. 445—^Buchanan v. Reid, 45 
N.W. 11, 13, 43 Minn. 172. 


23. Fla.—Commercial Nat. Bank v. 
Jordan. 71 So. 760, 762, 71 Fla. 566. 

Neb.—Whittier v. Riley, 178 N.W. 
762, 764, 104 Neb. 805. 

24. Watson v. Donnelly, 28 Barb.(N. 
Y.) 653, 658. 

25. Ala.—^Dallas Compress Co. v. 
Liepold, 88 So. 681, 685, 205 Ala. 
562. 

Tex.—^International, etc., R. Co. v. 
Smith County, 65 Tex. 21, 25. 

2S. Farmers & Merchants’ Nat. 
Bank & Trust Co. v. Globe Indem¬ 
nity Co., 249 N.W. 882, 884, 264 
Mich. 895. 

27. North Texas Nat. Bank v. 
Thompson, (Tex.Civ.App.) 23 S.W. 
(2d) 494, 499. 

28. Hartman Gold Mining Co. v. 
Warning, 11 P.(2d) 854, 856, 40 
Ariz. 267. 

29. Schempf v. New Era Life Ass’n, 
234 N.W. 177, 178, 253 Mich. 152— 
Newton v. Freeman, 182 N.W. 25, 
26, 213 Mich. 673. 

sa Ark.—^Arlington Hotel Co. v. 
Rector, 186 S.W. 622, 628, 124 Ark. 
90. 

Tex.—^Thompson v. North Texas Nat. 
Bank, (Com.App.) 37 S.W.(2d) 735, 
739. 

31. North Texas Nat. Bank v. 
Thompson, (Tex.Civ.App.) 23 S.W. 
(2d) 494, 498. 

32. Cumberland v. Graves, 7 N.Y. 
305, 310, 312. 

^'Assigns of any such alien being 
aliens’^ equivalent. —Cumberland v. 
Graves, 7 N.Y. 305, 310, 312. 

33. Craven v. Brady, L.R. 4 Ch. 296, 
298. 

34. Smith V. Rice, 66 N.E. $06, 183 
Mass. 251. 


“assign” of the mortgagors, within 
the covenants to release any part of 
the land on payment by the mort¬ 
gagor or his assigns of a specified 
sum.—^Taylor v. Carter, 178 N.W. 712, 
713, 211 Mich. 365. 

(3) Second mortgagees.—^Law v. 
Citizens’ Bank, 89 N.W. 320, 85 Minn. 
411, 413, 89 Am.S.R. 566. 

5 C.J. p 1311 note 25. 

99. Ferrell v. Deverick, 100 S.B. 850. 
854, 85 W.Va. 1. 

1. Law V. Citizens’ Bank, 89 N.W. 
320, 321, 85 Minn. 411, 89 Am.S.R. 
566. 

2. Ricketts v. Enfield Parish, [1909] 
1 Ch. 544, 565, 

3. Bailey v. Holden, 71 N.W. 841, 
113 Mich. 402, 404—Ripley v. Selig- 
man, 50 N.W. 143, 145, 88 Mich. 
177, 189. 

4. Allen v. Birch, 282 P. 737, 739, 
129 Kan. 351. 

5. Endicott v. Endicott, 3 A. 157, 
160, 41 N.J.Eq, 93, 98. 

6. Greenaway v. Hart, 14 C.B. 340, 
356, 78 B.C.L. 340, 139 Reprint 140. 

7. Mitcalfe v. Westaway, 17 C.B.(N. 
S.) 658, 668, 112 E.C.L. 658, 144 
Reprint 264. 

Particular tenants 

(1) Life tenants.—White v. Ar¬ 
thurs, 24 Pa. 96, 99. 

(2) Tenants by the curtesy.—^Law 
V. Citizens’ Bank, 89 N.W. 320, 321, 
85 Minn. 411, 89 Am.S.R. 566. 

(3) Tenants for a term of years 
or lessees.—Law v. Citizens’ Bank, 
supra. 

(4) Tenants of statutory interests 
superseding dower and curtesy 
rights.—Law v. Citizens’ Bank, su¬ 
pra. 

a Whittier v. Riley, 178 N.W. 762, 
764, 104 Neb. 805. 

9. Law v. Citizens' Bank, 89 N.W. 
320, 86 Minn. 411, 413, 89 Am,S.R. 
566—^Cuilerier v. Brunelle, 33 N. 
W. 123. 124, 37 Minn. 71. 


22. Kan.—Southworth v. Perring, 81 
P. 481, 82 P. 785, 71 Kan. 755, 763, 
114 Am.S.R. 527, 2 L.R.A.(N.S.) 87. 
Neb.—I^oyal Mystic Legion v. Jones, 
102 N.W. 621. 624, 73 Neb. 342. 
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“Legal representatives” equivalent. 
—Smith V. Rice, 66 N.E. 806, 183 
Mass. 251. 

35. Taylor v. Carter, 178 N.W. 712, 
713, 211 Mich. 365. 
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‘‘bodily heirs and assigns, ”36 “executors, adminis¬ 
trators, and assigns,”^? “executors, administrators, 
or assigns,”^ s ‘^executors, administrators, successors, 
and assigns,’'*39 “heirs, administrators and assigns,”^® 
“heirs and assigns,”^! “heirs and assigns forever, 
“heirs and executors, administrators and assigns,”^^ 
“heirs, assigns, devisees, [and] legatees,”^^ “heirs, 
executors, administrators and assigns, “heirs, ex¬ 
ecutors, administrators or assigns,”^^ “heirs, execu¬ 
tors or assigns,”^ “heirs, legal assigns, and execu- 
tors,”48 “heirs or assigns,“insured or assigns,”^® 
“legal representatives, or assigns,”^! “lessee 'and his 
assigns,’ ”52 “mortgagor or his assigns,”53 «on behalf 
of its assigns,”54 «or to her assigns forever,”55 “or 
to their assigns,”56 “payee ... or assigns,”5 7 “per¬ 


sonal representatives or assigns,”58 “purchaser or 
his assigns,”59 “successors and assigns,”®® “succes¬ 
sors or assigns,”®^ and “survivor or his assigns.”®^ 

As Verb 

-^In General. The word has various significations, 

and must be taken according to the subject matter,®® 
as may be seen from a comparison of the definitions 
given below for the word as denoting transfer, when 
used in conveyancing, with those used in its other 
sense of designating or setting apart. 

-^Present Tense. As used in conveyancing,®4 in 

its broad sense it includes all transfers, of whatever 
nature,®® and in this ordinary legal usage,®® it has 
been explained or defined as meaning to convey j®^ to 


38. Tennison v. Walker, (Mo,) 190 
S.W. 9. 15. 

37. South of England Dairies v. 
Baker, [1906] 2 Ch. 631, 637—5 C. 
J. p 1312 note 47. 

38. Douglas v. Hennessy, 3 A. 213, 
215, 7 A. 1, 10 A. 583, 15 R.I. 272— 
5 C.J. p 1310 note 11 [d], p 1312 
note 48. 

3d. Swarts v. Narragansett Electric 
Lighting Co., 59 A. Ill, 26 R.L 
436. 

40. Ill.—Torrence v. Shedd, 41 N.E. 
95, 100, 42 N.E. 171, 166 Ill. 194, 
210 . 

Mich.—^Taylor v. Carter, 178 N.W. 
712, 211 Mich. 365. 

41. Fla.—Reimer v. Smith, 142 So, 
603, 605. 105 Fla, 671. 

N.Y.—^In re Go.sden’s Will, 285 N.T. 

S. 309, 310, 158 Misc. 99. 

Pa.—Finley v. Glenn, 154 A. 299, 
800. 303 Pa. 131. 

Tenn.—Erwin Nat. Bank v. Riddle, 
79 S.W.(2d) 1032, 1038, 18 Tenn. 
App. 561. 

5 C.J. p 1312 note 39 [a], p 1313 
note 51. 

42. Mo.—Tennison v. Walker, 190 S. 
W. 9, 14. 

N.Y.—Livingston v. Ward, 216 N.Y.S. 

37, 39. 216 App.Div. 675. 

5 C.J. p 1313 note 53. 

43. Brown v. Lewis, 150 S.E. 328, 
197 N.C. 704. 

44. Bailey v. Holden, 71 N.W. 841, 
113 Mich. 402, 404—^Ripley v. Se- 
ligman, 50 N.W. 143, 145, 88 Mich. 
177. 

45. McKee v. Elwell, 194 P. 616, 69 
Colo. 316—5 C.J. p 1313 note 55. 

46. Law V. Citizens’ Bank, 89 N.W. 
320. 85 Minn. 411, 413, 89 Am.S.R. 
566—5 C.J. p 1313 note 56. 

47. Finney v. Ford, 22 Wis. 173, 175. 

48. Penick v. Eddleman, (Tex.Civ. 
App.) 283 S.W. 300, 302. 

49. U.S.—Richman v. Hoppin, (C.C. 
A.I11.) 45 P.(2d) 737, 738. 

Cal.—^Werner v. Graham, 183 P. 945, 
946, 181 Cal. 174. 


W.Va.—Asbury v. Adkins, 149 S.E. 

831. 832. 107 W.Va. 628. 

5 C.J. p 1313 notes 52, 53 [a]. 

50. Bates v. Commercial Ins. Co., 1 
Cinc.Super.(Ohio) 523, 529. 

51. Miss.—^Williams v. Johnson, 167 
So. 639, 642. 

Isr.Y.- Imbert v. Hallock, 23 How.Pr. 
456, 462. 

5 C.J. p 1313 note 58. 

52. Investors’ Guaranty Corpora¬ 
tion V. Thomson, 225 P. 590, 592, 31 
Wyo. 264, 32 A.L.R. 1071. 

53. Taylor v. Carter, 178 N.W. 712, 
714, 211 Mich. 365. 

54. Commercial Nat. Bank v. Jor¬ 
dan, 71 So. 760, 762, 71 Fla. 566. 

55. Raines v. Heslip, (W.Va.) 169! 
S.E. 617. 

56. Ferrell v. Deverick, 100 S.E. 850, 
853. 85 W.Va. 1. 

57. Whittier v. Riley, 178 N.W. 
762, 763, 104 Neb. 805. 

58. Stannard v. Marboe, 198 N.W. 
127, 159 Minn. 119. 

59. Duller v. Falk, 171 N.W. 823, 
824, 41 N.D. 624—5 C.J. P 1313 note 
59. 

60. U.S.—^Bankers Trust Co. v. Hale 
& Kilburn Corporation, (C.C.A.N. 
Y.) 84 F.(2d) 401, 405. 

N.J.—Hulett V. Borough of Sea Girt, 
150 A. 202, 205, 106 N.J.Eq. 118. 
N.Y.—Hanna v. Florence Iron Co. of 
Wisconsin, 118 N.E. 629, 631, 222 
N.Y. 290. 

S.D.—Continental & Commercial Nat. 
Bank of Chicago v. McGinty, 220 
N.W. 865, 866, 53 S.D. 385. 

Tex.—Thompson v. North Texas Nat. 
Bank, (Com.App.) 37 S.W.(2d) 735, 
739. 

5 C.J. p 1313 note 60. 

61. Ark.—^Arlington Hotel Co. v. 
Rector, 186 S.W. 622, 629, 124 Ark. 
90. 

Pa.— ^Decker v. New York Cent. & H. 
R. R. Co., 57 Pa.Super. 432, 443. 

62. Peck V. Ingraham, 28 Miss. 246, 
264. 


63. N.Y.—^Watkinson v. Inglesby, 5 
Johns. 386, 391. 

S.C.—Dantzler v. Riley, 95 S.E. 132, 
109 S.C. 44. 

64. Black L. D., quoted in Kramer 
V. Spradlin, 98 S.E. 487, 488, 148 
Ga. 805. 

65. Mundy v. Whittemore, 19 N.W. 
694, 15 Neb. 647, 649. 

66. Burkett v. Doty, 167 P. 518, 520, 
176 Cal. 89. 

67. Douglass Candy Co. v. Shenk. 
194 S.W. 754, 755, 195 Mo.App. 
592—5 C.J. p 826 note 45. 

Teclmical word of assignment or 
conveyance 

(1) “The operative word ‘assign’ 
is sufficient to convey a legal estate 
in land.”—^Kaufman v. Federal Nat. 
Bank, (Mass.) 191 N.E. 422. 424. But 
see Dantzler v. Riley, 95 S.E. 132, 
109 S.C. 44. 

(2) “The words ‘transfer’ and ‘as¬ 
sign’ are not the usual operative 
words in a conveyance of real estate, 
hut are sufficient to transfer the ti¬ 
tle.”—Sanders v. Ransom, 20 So. 
530, 531, 37 Fla. 457—Shaner’s Es¬ 
tate, 15 Pa.Dist. 574, 576, 31 Pa.Co. 
583. 

(3) “‘Assign and make over’ are 
as efCectual when good consideration 
is expressed as ‘quit my claim,’ or 
many other forms that have been 
sanctioned as sufficient to raise a use 
or pass an estate. ‘Assign’ is . . . 
effectual for all purposes of the deed 
of grant established by the statutes 
of the State of New York.”—4 Kent 
Comm, pp 491, 492, in notes, quoted 
in Hutchins v. Carleton, 19 N.H. 487, 
616, and Harlowe v. Hudgins, 9 S.W. 
364, 84 Tex. 107, 111, 31 Am.S.R. 21. 

(4) “Now, the word ‘assign’ may 
mean ‘convey,’ although it is not the 
ordinary word used in respect to 
land transfers.”—Interstate Land Co. 
V. Maxwell Land Grant Co., <C,C. 
Colo.) 41 P. 275, 279. 

(5) “The fact that the word ‘as¬ 
sign’ is used does not change the 
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:ant to mate over, or to set over to another;®^ to 
>11 or convey;'^® to transfer, as to assign property or 
me interest therein to transfer the title or 
vnership;72 to transfer to another to vest in an- 
;her,74 and in this sense the word has been com¬ 
ired with, or distinguished from ^‘convey,^^in- 
Drse,”*^® “sell,”'^'^ and "sublet.”78 jn practice, to 
lot or apportion to appoint, allot, select, or 
Bsignate for a particular purpose or duty;80 to set 
part;81 to set apart for a particular use;82 to 
•ansfer persons, as a sheriff is said to assign prison- 
rs in his custody ;83 and, in a somewhat different 
mse, to adduce to point at, or point out, to 
>t forth or specify; to mark out or designate, as to 
5sign errors on a writ of error or to assign breaches 


of a covenant ;85 to point out with precision, par¬ 
ticularize, or specify.88 

Phrases: Assign and make over,’^87 “assign an 

estate, annuity, bond, ete.,^^88 “assign ... or oth¬ 
erwise part with,”89 “assign, transfer and set over,”80 
“convey, pay and assign,”8i “I assign over the with¬ 
in note,”82 “I hereby assign, release and deliver,”83 
“sell and assign,”84 “sell, transfer or assign,”85 
“^transfer* and ‘assign,’”86 and “transfer or as¬ 
sign ;”87 also “assigns to the party of the second 
part,”88 and “‘assigns’ to the petitioners.”88 

-^Assigned. In the first sense above indicated for 

the verb, the past tense has been defined as meaning 


laracter of the instrument from an 
rder to an ordinary assignment, 
very bill of exchange may be said 
> be an assignment pro tan to of a 
esignated fund.*'—^Nelson v. Nelson 
ennett Co., 71 P. 749, 31 Wash. 116, 
20 . 

5. Orchard v. Wright-Dalton-Bell- 
Anchor Store Co., 125 S.W. 486, 225 
Mo. 414, 457. 20 Ann.Cas. 1072—5 
C.J. p 826 note 46. 

Tantamouait to “grant.”—^Hutchins 
. Carleton, 19 N.H. 487, 515—^Har- 
)we V. Hudgins, 19 S.W. 364, 84 Tex. 
07, 111, 31 Am.S.R. 21. 

9. Ark.—^Arlington Hotel Go. v. 
Rector, 186 S.W. 622, 628, 124 Ark. 

90. 

ra.—Kramer v. Spradlin, 98 S.E. 487, 
488, 148 Ga. 805. 

linn.—^Hoag v, Mendenhall, 19 Minn. 
335, 336. 

?ex.—^North Texas Nat. Bank v. 
Thompson, (Civ.App.) 23 SW.(2d) 
494, 499. 

C.J. p 826 notes 47-49, 52, p 827 
notes 54, 55, p 828 note 67. 
limilarly expressed 
“To make over to another the right 
ne has in any object, as in an es- 
ate, chose in action, or reversion.”— 
mperial D., quoted in Sovereign P. 
ns. Co. V. Peters, 12 Can.S.C. 33, 38. 

0. Shaner*s Est, 15 Pa.Dist 574, ! 
576, 31 Pa.Co. 583. 

1. Ga,—^Kramer v. Spradlin, 98 S.E. 
487, 488, 148 Ga. 805, quoting Black 
lu D., which cites 2 Blackstone 
Comm, p 326. 

V.Va.—Germer v, Triple-State Nat¬ 
ural Gas & Oil Co., 54 S.E. 509, 60 
W.Va. 143, 169. 

C.J. p 826 note 47 [a], p 827 note 
56. 

2. Black L. D., citing Burkett v. 
Doty, 167 P. 518, 520, 176 Cal. 89. 
Applied to choses in action.—^Bur- 

ett V. Doty, 167 P. 518, 520, 176 Cal. 
9. 

imilarly expressed 
*Tt may mean to transfer a right. 


In this sense it Is usually used in 
the transfer of an interest in person¬ 
al property.”—^Dantzler v. Riley, 95 
S.E. 132, 109 S.C. 44. 

73. Ga.—Haug v. Riley. 29 S.E. 44, 
101 Ga. 372. 379, 40 L.R.A. 244. 

Mich.—Aultman v. Sloan, 73 N.W. 
123, 115 Mich. 151, 153, quoting 
Webster D. 

5 C.J. p 827 note 57. 

74. Richie V. Cralle, 56 S.W. 963, 

108 Ky. 483, 22 Ky.L. 160. 

75. Story v. Palmer, 18 A. 363, 46 
N.J.Eq. 1, 8. 

76. Va.—^Freeman’s Bank v. Ruck- 
man, 16 Gratt(67 Va.) 126. 

W.Va.—Smoot v. McGraw, 35 S.E. 
914, 48 W.Va. 144, 147. 

77. Germer v. Triple-State Natural 
Gas, etc., Co., 54 S.B. 509, 60 W.Va. 
143, 165, 168. 

73. Stevinson v. Joy, 128 P. 751, 164 
Cal. 279, 286. 

73. Webster New Int. D., quoted in 
In re McArdle’s Will, 264 N.Y.S. 
764, 771, 147 Misc. 876—5 C.J. p 
826 notes 43, 44. 

SO. Black L. D. 

81. Interstate Land Co. v. Maxwell 

Land Grant Co., (C.C.C 0 I 0 .) 41 F. 
275, 279. j 

82. New Standard D., quoted in In 
re McArdle's Will, 264 N.Y.S. 764, 
771, 147 Misc. 876. 

83. Black L. D. 

84. Ill.—^Brown v. Griffin, 40 Ill.App. 
558, 559. 

Ohio.—Van Demark v. Tompkins, 167 
N.B. 370, 371, 121 Ohio St 129. 
“Adduce” synonymous see Adduce 
1 C.J.S. p 1461 note 79. 

85. Dantzler v. Riley, 95 S.E. 132, 

109 S.C. 44—Black L. D., citing 2 
Tidd Pr. p 1168—^5 C.J. p 826 note 
51. 

86. Standard D., quoted in Commer¬ 
cial Standard Ins. Co. v, Noack, 
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(Tex.Civ.App.) 45 S.W. (2d) 798. 

801. 

87. N.H.—Hutchins v. Carleton, 19 
N.H. 487, 515. 

Tex.—Harlowe v. Hudgins, 9 S.W. 
364, 84 Tex. 107, 111, 31 Am.S.R. 
21 . 

88. Ark.—^Arlington Hotel Co. v. 
Rector, 186 S.W. 622, 628, 124 Ark. 
90. 

Tex.—^North Texas Nat. Bank v. 
Thompson, (Civ.App.) 23 S.W.(2d) 
494, 499. 

88. Jackson v. Harrison, i7 Johns. 
(N.Y.) 66, 70—5 C.J. p 828 note 67 
Cd]. 

90. Watt V. Feader, 12 U.C.C.P. 254, 
256. 

91. Story V. Palmer, 18 A. 363, 46 N. 
J.Eq. 1, 8. 

92. Davidson v. Powell, 19 S.E. 601, 

114 N.C. 575, 579. 

93. Aultman v. Sloan, 73 N.W. 123, 

115 Mich. 151, 152, 154. 

94. N.J.—Chetwood v. Berrian, 39 
N.J.Eq. 203, 207. 

Wash.—^Nelson v. Nelson Bennett 
Co., 71 P. 749, 31 Wash, 116, 117, 
120 . 

95. Germer v. Triple-State Natural 
Gas, etc., Co., 54 S.E. 509, 60 W, 
Va. 143, 165, 168. 

96. Fla.—Sanders v. Ransom, 20 So. 
530, 531, 37 Fla. 457. 

Pa.—Shaner’s Estate, 15 Pa.Dist. 574, 
576, 31 Pa.Co. 583. 

97. Germer v. Triple-State Natural 
Gas, etc., Co., 54 S.E. 509, 60 W.Va. 
143, 165, 168. 

“Sell” distinguished.—Germer v. 
Triple-State Natural Gas, etc., Co., 
54 S.E. 609, 60 W.Va. 143, 165, 168. 

98. Burkett v. Doty, 167 P. 518, 519, 
176 Cal. 89. 

99. Interstate Land Co. v. Maxwell 
Land Grant Co., (C.C.C 0 I 0 .) 41 F. 
275, 279. 
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ASSIGN^ASSIGNATION HOUSE 


granted;^ sold;2 transferred-wrliolly transferred.^ 
In particular connections it has been held to indi¬ 
cate the passage or transfer of all the interest or 
title in, and the possession of, the thing assigned 
and in a limited sense, to require a transfer in writ¬ 
ing,® but the contrary has also been held;'^ and 
in this sense "assigned” has been compared with, or 
distinguished from, "indorsed.”® In its other sense 
"assigned” has been defined as meaning, according to 
the context, "entered j”^ "pointed out "specifical¬ 
ly pointed out.”^^ 

Phrases: "Argument on the errors assigned,”^^ 
"assigned and heard by the full court,”i® "assigned 
by endorsement in writing,"assigned for value 
a claim secured by a certificate,”^® "assigned . . . 
in writing,”!® "assigned to,”!^ ^'assigned to hold 
pleas,”!® "assigned to keep the peace,”!® "assigned 
to make gaol delivery,”^® "assigned to take the as- 
sises,”2! "assigned to the [named] Bank,”2® "^as¬ 
signed’ without the consent of the insurer,”23 <<cir- 
cuit judge is assigned to a certain cireuit,”24 "di¬ 
vided and assigned,”®® "duly assigned,”®® "fraud¬ 


ulently conveyed or assigned,”®*^ and "policy had not 
been ^assigned.’ ”®® 

-^Assigning. In its participial form, allotting; 

appointing; transferring.®® 

ASSiaWABILITY. Capability of being assigned,®® 
the attribute not being confined to rights in ac¬ 
tion belonging to natural persons but including those 
belonging to artificial persons.®! The word in a 
particular connection, has been held equivalent to, 
or interchangeable with, "survivability.”®® 

ASSIGNABLE. Transferable or negotiable.®® 
Phrases: "Assignable by indorsement,”®^ and "as¬ 
signable chose in action.”®® 

ASSIGNATIO. In the civil law, a marking, show¬ 
ing, assignment, or allotment.®® 

ASSIGNATION. In French law, a writ of sum¬ 
mons.®*^ In Scotch law, an assignment.®® 

ASSIGNATION HOUSE. See Disorderly Houses §§ 
1, 4 [18 C.J. p 1233 notes 2-8, p 1240 notes 31-45]. 


1. Orchard v. Wright-Dalton-Bell- 
Anchor Store Co., 125 S.W. 486, 225 
Mo. 414, 457, 20 Ann.Cas. 1072. 

2. Cleveland, etc., R. Co. v. Mitch¬ 
ell, 74 IlhApp. 602, 608. 

3. 1 Abbott L. D., quoted in Haug 
V. Riley, 29 S.E, 44, 101 Ga. 372, 
379, 40 L.R.A. 244. 

Similarly expressed 

"'Transferred from one to another.** 

—Word V. Elwood, 37 S.W. 414, 90 

Tex. 130, 131—^Ft. Dearborn Nat. 

Bank v. Berrott, 57 S.W. 340, 23 Tex. 

Civ.App. 662, 664. 

4. Small V. Foley, 47 P. 64, 68, 8 
Colo.App. 435. 

5. King V. Hartford Fire Ins, Co. of 
Hartford. Conn., 158 N.W. 435, 436, 
133 Minn. 322, Ann.Cas.l918D 861— 
6 C.J. p 827 note 56 [a], [b], p 828 
note 67 [c]. 

6. Douglass Candy Co. v. Shenk, 194 
S.W. 754, 755. 195 Mo.App. 592— 
5 C.X p 827 note 56 [b]. 

7. Wells V. Cody, 20 So. 381, 112 
Ala. 278, 282—5 C.J. p 826 note 
53 [b]. 

Form immaterial 

The form of the transfer and 

whether written or verbal is imma¬ 
terial.—^Word V. Elwood, 37 S.W. 

414, 90 Tex. 130, 131. 

5 C.J. p 827 note 66. 

8. Reed v. Garr, 59 Ind. 299, 300— 
Kern v. Hazlerigg, 11 Ind. 443, 71 
Am.D. 360—5 C.J. p 827 note 55 
[a], [b]. 

8. Commonwealth v. Robertson, 38 
N.E. 25, 162 Mass. 90, 95. 


10. Dantzler v. Riley, 95 S.E. 132, 
133, 109 S.C. 44. 

11. Commercial Standard Ins. Co. v. 
Noack, (Tex.Civ.App.) 45 S.W. (2d) 
798, 801. 

12. Commercial Standard Ins. Co. v. 
Noack, supra. 

13. Commonwealth v. Robertson, 38 
N.E. 25. 162 Mass. 90, 95. 

14. Reed v. Garr, 69 Ind. 299, 300. 
^^Assigned in writing” contrasted. 

—^Reed v. Garr, 69 Ind. 299, 300. 

15. Appenzellar v. McCall, 270 N.Y. 
S. 748, 750, 150 Misc. 897. 

la Reed v. Garr, 59 Ind. 299, 300— 
Kem V. Hazlerigg, 11 Ind. 443, 71 
Am.D. 360—Cooper v. Drouillard, 5 
Blackf.dnd.) 152. 

17. In re McArdle's Will, 264 N.T.S. 
764, 771, 147 Misc. 876. 

“Set apart” or “allotted to” equiva¬ 
lent.—In re McArdle's Will, 264 N.Y. 
S. 764, 771, 147 Misc. 876. 

18. Black L. D. 

19. Black D. D. 

20. Black D. D. 

20.. Black L. D. 

22. Bank of the United States v. Ir¬ 
ving Nat. Bank, 203 N.Y.S. 906, 
909, 122 Misc. 815. 

23. King V. Hartford Fire Ins. Co. 
of Hartford, Conn., 158 N.W. 435, 
436, 133 Minn. 322, Ann.Cas.l918D 
861. 

24. Dantzler v. Riley, 95 S.B. 132, 
109 S.C. 44. 

25. Dantzler v. Riley, supra. 

26. Minn.—^Moag v. Mendenhall, 19 
Minn. 335. 


N.J.—^Allen v. Pancoast, 20 N.J.Law 
68, 74. 

27. Douglass Candy Co. v. Shenk, 
194 S.W. 754, 195 Mo.App. 592. 

28. Underwood v. Jefferson Stand¬ 
ard Life Ins. Co., 98 S.E. 832, 834, 
177 N.C. 327. 

29. Bolles D., quoted In Bump v. 
Van Orsdale, 11 Barb. (N.Y.) 634, 
638. 

SO. Century D. 

31. Grocers* Nat. Bank v. Clark, 48 
Barb.(N.Y.) 26, 27. 

32. Del.—^Hollett v. Wilmington 
Trust Co., (Super.) 172 A. 763, 767. 

Ill._Wilcox V. Bierd, 162 N.E. 170, 
176, 330 Ill. 571. 

V7is.—City of Milwaukee v. Boynton 
Cab Co., 231 N.W. 597, 598, 201 
Wis. 581. 

5 C.J. p 828 note 70 [a]. 

See also Abatement and Revival § 
132. 

33. Richie v. Cralle, 56 S.W. 963, 108 
Ky. 483, 490, 22 Ky.L. 160. 

34. Territory v. Perea, 30 P. 928, 6 
N.M. 531, 540. 

35. Mass.—Kagan v. Wattendorf & 
Co., 3 N.E.(2d) 275, 279. 

N.Y.—^New Edgewood Lake Corpora¬ 
tion V. Kingston Trust Co., 285 N. 
Y.S. 130, 134, 246 App.Div. 163. 

See also title Assignments §§ 5, 8. 

36. Adams Gloss. 

Assignatio dotis—assignment of 
dower.—^Adams Gloss. 

37. Black L. D. 

38. Black L. D. 
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ASSIGNATOR. One -who assigns; an appointer.39 
ASSIGNATUS UTITUR JURE AUOTORIS.^0 
ASSIGNAT. In Scotch law, an assignee.^1 
ASSIGNEE. See Assignments § 1. 


ASSIGNMENT. In general see Assignments § 1. 
For benefit of creditors see Assignments For Benefit 
of Creditors §§ 1-5. Of dower see Dower §§ 79-85 
[19 C.J. p 544 note 47-p 552 note 79]. Of errors 
see Appeal and Error §§ 1217-1310. 


39. Adams Gloss. I Similarly translated 

40. A maxim meaning "An as- “An assignee Is clothed with the 
siffnee acquires the rights of the as¬ 
signor.”—^Peloubet Leg. Max. 


rights of his principal.”—^Bouvier L. 
D.—Broom Leg. Max. 

41. Black L. D. 
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ASSIGNMENTS 

This Title includes transfers of title to property or estates or interests therein or of other valuable 
rights in general, and more particularly transfers of debts or other rights in action; nature, requisites, va¬ 
lidity, incidents, operation, and effect of such transfers; evidence relating thereto; instruments in writing 
by which such transfers are made, and delivery, acceptance, recording or registration, and construction there¬ 
of; and rights, duties, and liabilities of the parties between themselves and as to others. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word index 

Analysis 

I. DEFINITIONS AND GENERAL NATURE AND DISTINCTIONS, §§ 1-2 

n. PROPERTY, ESTATES, AND RIGHTS ASSIGNABLE, §§ 3-40 

A. In General, §§ 3-7 

B. Estates and Interests in Property, §§ 8-14 
C Monet Due or to Become Due, §§ 15-22 

D. Contracts and Written Instruments, §§ 2Z-29. 

E. Rights op Action, §§ 30-37 

F. Partial Assignments, §§ 38-40 

in. REQUISITES, MODES, AND VALIDITY, §§ 41-81 

IV. OPERATION AND EFFECT, §§ 82-94 

V. RIGHTS AND LIABILITIES OF PARTIES, §§ 95-119 

VI. ACTIONS, §§ 120-145 


Sub-Analysis 

1. DEFINITIONS AND GENERAL NATURE AND DISTINCTIONS—p 1045 

§ 1. Definitions—^p 1045 

2. Nature and distinctions—^p 1047 

n. PROPERTY, ESTATES, AND RIGHTS ASSIGNABLE—p 1051 

A. In General —^p 1051 

§ 3 Ancient common-law rule—^p 1051 

4. Rule in equity—p 1052 

5. Modern rule—^p 1052 

6. Statutory provisions—^p 1053 

7. What law governs—^p 1053 

B. Estates and Interests in Property— p 1054 

§ 8. In general—^p 1054 

9. Existence and possession of subject matter—^p 1054 

10. Grants or reservations in deeds—^p 1055 

11. Future and contingent estates or interests—^p lOSS 

12. -Possibilities and contingencies—^p 1055 

13. -Right of entry—^p 1057 

14. -Expectancies—^p 1057 


6C.J.S.-66 
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n. PROPERTY, ESTATES, AN*D RIGHTS ASSIGNABLE—Continued 
C* Monet Due or to Become Due— p 1060 

§ 15. In general—1060 

16. Accounts—1061 

17. Earned salary, fees, wages, or profits—^p 1061 

18. Contingent debts and future profits or earnings—^p 1062 

19. -Under existing contract—^p 1062 

20. -Not founded on existing contract—1067 

21. - Salary or fees of public officer—^p 1068 

22. -Fees of executor, administrator, guardian, receiver, or trustee—1069 

D. Contracts and Written Instruments —1070 

§ 23. Executed contract—^p 1070 

24. Executory contract—1070 

25. -Duties and liabilities—^p 1073 

26. - Contract for personal service—^p 1074. 

27. - Contract for public work—^p 1077 

28. - Consent of parties to contract—^p 1077 

29. Written instruments—^p 1077 

E. Rights op Action—^ p 1079 

§ 30. In general—^p 1079 

31. Right of action on contract—^p 1080 

32. Right of action for tort—^p 1080 

33. -Injury to person or reputation—^p 1081 

34. -Injury to property—^p 1082 

35. -Fraud—^p 1084 

36. -Verdict or other recovery—^p 1086 

37. - Statutory rights—^p 1086 

SF. Partial Assignments —^p 1087 

§ 38. In general—^p 1087 

39. At law—^p 1088 

40. In equity—^p 1088 

in. REQUISITES, MODES, AND VALIDITY—p 1089 

§ 41. Essentials in general—^p 1089 

42. Parties—^p 1091 

43. Agreements to assign—^p 1092 

44. Subject matter and identification thereof—^p 1092 

45. Parol assignments—^p 1093 

46. -Inferred from conduct of parties—^p 1094 

47. Delivery of subject matter—^p 1094 

48. -Necessity of delivery—^p 1095 

49. -Written evidence of title or right—^p 1095 

50. -Written evidence or statement of debt or claim —p 1095 

51. Assignments in writing—^p 1096 

52. - Form and contents—^p 1096 

53. -Indorsement of instrument—1098 

54. -Execution—p 1098 

55. -Acknowledgment—^p 1099 

56. -Delivery—^p 1099 
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ni, EEQUISITES, MODES, AND VALIDITY—Continued 

§ 57, - Filing and recording—1100 

58. Equitable assignments—1101 

59. -Agreements to pay or appropriate—^p 1105 

60. - Bill of exchange, check, or order—^p 1108 

61. - Order on particular fund—^p 1114 

62. - Power of attorney—^p 1117 

63. Assignment of joint rights or debts—1118 

64. Capacity and assent of parties in general—^p 1118 

65. Mistake—^p 1118 

66. Fraud, duress, and undue influence—^p 1118 

67. Motive—^p 1119 

68. Legality of object—^p 1120 

69. Consideration—^p 1120 

70. - Sufficiency—^p 1121 

71. - Legality—^p 1123 

72. Partial invalidity—^p 1123 

73. Acceptance by assignee—^p 1124 

74. Notice to debtor—p 1124 

75. Acceptance by debtor—^p 1127 

76. - Promise of debtor to pay—^p 1133 

77. -Estoppel and waiver as to objections and defects—p 1133 

78. Ratification—^p 1133 

79. Revocation—^p 1134 

80. Reassignment—^p 1135 

81. Right to contest validity—^p 1135 


IV* OPERATION AND EFFECT—p 1136 

§ 82. In general—^p 1136 

83. Construction in general—^p 1138 

84. Property, title, or interest passing—^p 1139 

85. Rights passing as incidents—^p 1142 

S6. - Collateral agreement—^p 1143 

87. - Collateral securities, liens, and preferences—^p 1143 

88. -Transfer of debt on assignment of security—^p 1143 

89. -Ancillary rights of action—^p 1144 

90. Exceptions, reservations, conditions, and restrictions—^p 1144 

91. Priorities as between assignees—^p 1145 

92. Priorities as between assignees and creditors—^p 1149 

93. Assignments as security—^p 1150 

94. Assignments for collection—^p 1151 

V. RIGHTS AND LIABILITIES OF PARTIES—p 1152 
§ 95, In general—^p 1152 

96. Control over property or right assigned—p 1152 

97. Compromise or release of claim assigned—p 1153 

98. Payment of debt assigned—p 1153 

99. Rights of assignee—^p 1155 

100. -Against debtor—^p 1156 

101. -Against assignor—^p 1157 

102. -Against other persons—^p 1160 

103. Liabilities of assignee—^p 1160 
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V. RIGHTS AOT) LIABILITIES OP PARTIES—Continued 

§ 104. -To assignor—1160 

105. -To debtor—1161 

106. - For incumbrances and charges—^p 1162 

107. - On contract assigned—^p 1162 

108. Rights of assignor—p 1163 

109. -Agahist debtor—^p 1163 

110. -Against third persons—^p 1163 

111. Liabilities of assignor to third persons—^p 1163 

112. - On contract assigned—p 1164 

113. Rights of debtor—^p 1164 

114. Equities and defenses between original parties—^p 1164 

115. -Affected by notice of assignment—^p 1166 

116. - Bona fide purchasers—^p 1166 

117. -Estoppel or waiver—^p 1166 

118. Equities in favor of third persons—^p 1167 

119* Rights and liabilities of subsequent or remote assignees—1168 


VI. ACTIONS—p 1168 

§ 120 . 
121 . 
122 . 

123. 

124. 

125. 

126. 

127. 

128. 

129. 

130. 

131. 

132. 

133. 

134. 

135. 

136. 

137. 

138. 

139. 

140. 

141. 

142. 

143. 

144. 

145. 


In general—^p 1168 

Between assignor and assignee—^p 1169 
By assignor—^p 1169 
By assignee—p 1171 

-In name of assignor—^p 1171 

-In assignee’s own name in general—p 1173 

-Partial assignment—p 1180 

- Conditions precedent—^p 1182 

-Control of proceedings—^p 1183 

By trustee—^p 1183 
Against assignor—^p 1183 
Against assignee—^p 1183 
Defenses—^p 1184 
Jurisdiction and venue—^p 1184 
Time to sue and limitations—^p 1185 
Parties—^p 1185 
Pleading—^p 1188 

-Declaration, complaint, or petition—^p 1188 

-Plea or answer and subsequent pleadings—^p 1195 

Issues, proof, and variance—^p 1197 
Presumptions and burden of proof—^p 1199 
Admissibility of evidence—^p 1203 

-Assignment—^p 1204 

Weight and sufficiency of evidence—^p 1204 
Trial, judgment, and review—1208 
Costs—^p 1210 
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ASSIGNMENTS 

L DEFINITIONS AND GENERAL NATURE AND DISTINCTIONS 


§ 1 


§ 1. Definitions 

a. Assignment 

b. Equitable assignment 

c. Assignor 

d. Assignee 

a. Assignment 

An assignment, in its most general sense, Is a transfer 
or making over to another of the whole of any property 
or of any estate or right therein. 

The word ^‘assignment” has a comprehensive mean¬ 
ing,^ and in its most general sense is a transfer or 
making over to another of the whole of any property, 
real or personal, in possession or in action, or of 
any estate or right therein.^ 

In its original and technical sense it is held to 
refer to a transfer of an interest in land only;3 but 
in its most general sense it includes transfers of all 
kinds of property^ and is peculiarly applicable to in¬ 
tangible personal property,5 and accordingly it is 
ordinarily employed to describe the transfer of non- 
negotiable choses in action,® and of rights in or con¬ 


nected with property, as distinguished from the 
particular item of property.^ 

It is also more particularly applied to a written 
transfer, as distinguished from a transfer by mere 
delivery.® 

Result and instrument effecting result. The term 
may have reference not only to the transfer itself, 
considered as a legal effect or result, but also to the 
instrument which effects the transfer,® and in this 
sense has been defined as a conveyance which vests 
in the assignee the property owned by the assignor 
and embraced in the terms of the instrument.^® 

b. Eatiitable Assignment 

An equitable assignment is an assignment which only 
a court of equity will recognize and protect. 

An equitable assignment is such an assignment as 
gives the assignee a title which, although not cog¬ 
nizable at law, equity will recognize and protect,as 
in the case of an assignment of property, interest, or 
debt to be acquired or to accrue in the future.12 It 


1. Elwood V. State Soldiers' Com¬ 
pensation Board, 232 P. 1049, 117 
Kan. 753. 

^ XJ.S,—Overman Cushion Tire Co. 

V. Goodyear Tire & Rubber Co., (C. 
C.A.N.T.) 59 F.(2d) 998, 999, 1000. 

•Ga.—^Kramer v. Spradlin, 98 S.E. 487, 
488, 148 Ga. 805. 

Ill.—Talty V. Schoenholz, 224 Ill.App. 
158, 163. 

Minn.—Stannard v. Marboe, 198 N. 

W. 127, 159 Minn. 119. 

N.T.—^Tolk V, Corn Exchange Bank 
Trust Co., 277 N.Y.S. 112, 115, 154 
Misc. 296—^Kavanaugh v. Cohoes 
Power & Light Corporation, 187 N. 
Y.S. 216, 114 Misc. 590. 

Okl.—^Key v. Swanson, 241 P. 490, 492, 
113 Okl. 287. 

Pa.—^Love v. Clayton, 134 A. 422, 425, 
287 Pa, 205. 

Tenn.—Brummitt Tire Co. v. Sinclair 
Refining Co., (App.) 75 S.W.(2d) 
1022, 1028. 

S C.J. p 836 note 1. 

Similar definitions 

(1) “A transfer or setting over of 
property, or of some right or interest 
therein, from one person to another.” 
Gal.—In re Beffa's Estate, 201 P. 616, 
617, 54 CaLApp. 186. 

Md.—Yake v. Yake, 183 A. 555, 557. 
N.Y.—^Tolk V. Corn Exchange Bank 
Trust Co., 277 N.Y.S. 112, 115, 154 
Misc. 296. 

N.D.—^Bostrom v. Bostrom, 236 N.W. 

732, 734, 60 N.D. 792. 

Okl.—^Minshall v. Sanders, 51 P.(2d) 
940, 942—Guaranteed State Bank 
of Durant v. D'Yarmett, 169 P. 639, 
641, 67 OkL 164. 


Pa.—^Love v. Clayton, 134 A. 422, 425, 
287 Pa. 205. 

(2) “The act by which one person 

transfers to another or causes to 
vest in that other, the whole of the 
right, interest or property which he 
has in any realty or personalty, in 
possession or in action, or any share, 
interest, or subsidiary estate therein 
. . . in a narrower sense, the 

transfer or making over of the es¬ 
tate, right, or title which one has 
in lands and tenements.”—^Black L. 
D. quoted in Kramer v. Spradlin, 98 
S.E. 487, 488, 148 Ga. 805. 

(3) “The transfer by one of his 
right or interest in property to an¬ 
other.”—Mutual Benefit Life Ins. Co. 
V. Swett, (Mich.) 222 P. 200, 205, 
Ann.Cas.l917B 298—Taylor v. South¬ 
ern Bank & Trust Co.. 151 So. 357, 
359, 227 Ala. 565. 

And see 5 C.J. p 836 note 1 [a], [b], 
[d] (3). 

3. Kramer v. Spradlin, 98 S.E. 487, 
488, 148 Ga. 805—5 C.J. p 836 note 
2 . 

4. Cal.—In re Beffa’s Estate, 201 P. 

616, 617, 54 Cal.App. 186. 

Ga.—Kramer v. Spradlin, 98 S.E. 487, 
488, 148 Ga. 805. 

N.Y.—^Kavanaugh v. Cohoes Power & 
Light Corporation, 187 N.Y.S. 216, 
114 Misc. 590. 

5 C.J. p 836 note 1 [f]. 

5. Hawley Coal Co. v. Bruce, 67 S. 
W.(2d) 703, 705, 252 Ky. 455. 

6. In re BefCa’s Estate, 201 P. 616, 

617, 54 CaLApp. 186—5 C.J. p 837 

note 3. I 


7. In re Beffa’s Estate, supra. 

8. Kramer v. Spradlin, 98 S.E. 487, 
488, 148 Ga. 805—5 C.J. p 837 note 

4. 

9. Humphrey v. Coquillard Wagon 
Works, 132 P. 899, 37 Okl. 714, 49 
L.R.A.(N.S.) 600—5 C.J. p 837 note 

5. 

'^Assignment of wages” 

A writing whereby an employee 
purports to transfer to his employer 
an interest in future wages by way 
of pledge is an “assignment of wa¬ 
ges” within the meaning of a statute 
that “the term ‘assignment' . . . 
shall include every instrument pur¬ 
porting to transfer an interest in 
or an authority to collect the future 
earnings of any person.”—^Trottier v. 
Foley, 108 A. 498, 499, 42 R.I. 422. 

10. In re Lynch’s Estate, 272 N.Y. 
S. 79, 84, 151 Misc. 549. 

11. Lewis V. Braun, 191 N.E. 56, 61, 
356 Ill. 467—5 C.J. p 837 note 7, 
p 848 note 16. 

12. Cogan v. Conover Mfg. Co., 64 
A. 973, 69 N.J.Eq. 809, 115 Am.S.R. 
629, reversing 60 A. 408, 69 N.J.Eq. 
358—5 C.J. p 837 note 7 [c]. 

Legal and equitable assignments dis¬ 
tinguished 

“The distinction between legal as¬ 
signments that may be enforced in 
an action at law, and an equitable as¬ 
signment that can only be enforced 
in an equitable action, seems to be 
this: That an assignment, to be val¬ 
id as a legal assignment that can 
be enforced in an action at law, must 
be of a debt or fund in existence 
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is in the nature of a declaration of trust,l3 and is 
based on principles of natural justice and essential 
fairness, without regard to fonn.^^ The term "equi¬ 
table assignment"' is also used in contradistinction to 
"legal assignment” as meaning an assignment under 
which an equitable, as distinguished from a legal, 
title passes, and which, as will be seen in sections 
3-6 and 120-128, varies, if at all, in its effect from 
a legal assignment only in the party in whose name 
it must be enforced and not in the forum which must 
be resorted to.^s 

c. Assignor 

An assignor is one who makes an assignment. 

An assignor is one who makes an assignment, or 
transfers property to another.^® The use of the term 
has been limited in some cases to one who transfers 
a right of action not transferable at common law.^^ 

d. Assignee 

An assignee is one to whom an assignment has been 
made; one to whom any right or property is assigned. 

The term "assignee” is a word of very compre¬ 
hensive meaning.!® It may be defined as one to whom 
an assignment has been made,!^ without regard to 
the form of the assignment,^® and whether the prop¬ 
erty is received for the benefit of himself or for 
the benefit of another a person who claims under 


an assignor one who claims in subordination to 
the rights and duties of an assignor.^® 

It has also been defined as one to whom any right 
or property is assigned one who by transfer or 
assignment between living parties has received prop¬ 
erty or other subject matter;^® one to whom some 
right or property is transferred or upon whom either 
devolves by the mere operation of law,2® and it may 
be used to include any one who by virtue of any 
transfer to him can claim a beneficial interest in a 
contract in controversy.^? 

In equity and conveyancing, the term is used to 
describe one who is appointed by another to do any 
act;28 a person appointed or deputed by another 
to do some act, perform some business, or enjoy some 
right, privilege, or property.^® 

While the term is more appropriately used in con¬ 
nection with a transaction respecting personal prop¬ 
erty,®® in some connections and under some statutes 
it has also been held to include a grantee of real 
estate.®! 

Assignee in fact and in law. An assignee is either 
an assignee in fact, that is, one to whom an assign¬ 
ment has been made in fact by the party having the 
right,®® or an assignee in law, that is, one in whom 
the law vests the right, as an executor or adminis- 


at the time and of the whole there¬ 
of, or of a part of a debt or fund 
then in existence, and the assign¬ 
ment or order transferring the fund 
accepted by the debtor or person 
holding the fund. But in an equita¬ 
ble assignment of a specific debt or 
fund, or part of a specific debt or 
fund, it is not an essential element 
that the debt should have been earn¬ 
ed or the fund be in esse at the time 
of the assignment or order trans¬ 
ferring the debt or fund, or that 
the assignment or order transferring 
the specific debt or fund, or a part 
thereof, should be accepted by the 
debtor or holder of the specific fund. 
The assignment and notice of the 
assignment to the debtor or holder 
of the fund being sufficient to bind 
the specific debt or fund in the hands 
of the debtor or holder in equity, 
such an assignment can be enforc¬ 
ed in equity when the debt is earned 
or the fund is in esse.”—Sykes v. 
First Nat. Bank, 49 N.W. 1058, 1062, 
1063, 2 S.D. 242. 

13, Morris v. Weeber, 12 Pa.Dist. 

621—5 C.J. p 837 note 8. 

14. Crane v. Daniel, 245 P. 1017, 121 

Kan. 3—^Maryland Fidelity, etc., Co. 

V. Stafford, 144 P. 852, 93 Kan. 

539. 

An equitable prior assignment may 
be created under such circumstanc¬ 
es that to deny its existence would 


be to permit fraud to be perpetrated 
by a subsequent assignee on persons 
claiming under the equitable assign¬ 
ment.—Spencer v. California Nat. 
Bank of Long Beach, (Cal.) 36 P.(2d) 
1073. 

15. In re Hawley Down-Draft Fur¬ 
nace Co., (D.aPa.) 233 F. 451, de¬ 
nying rehearing 230 F. 471. 

16. Clement v. Adams, 12 How.Pr. 
(N.Y.) 163, 164—5 C.J. p 837 note 
10 . 

17. Jagoe V. Alleyn, 16 Barb. (N.T.) 
580, 583—5 C.J. p 838 note 11. 

18. Lockerby v. Amon, 116 P. 463, 
64 Wash. 24, 27, 35 L.R.A.(N.S.) 
1064, Ann.Cas.l913A 228—5 C.J. p 
838 note 13. 

19. Blakemore v. Cooper, 106 N.W. 
566, 15 N.D. 5, 10, 125 Am.S.R. 574, 
4 L,R.A.(N.S.) 1074—5 C.J. p 838 
note 15. 

20. Daniels v. Densmore, 48 N.W. 
906, 32 Neb. 40. 

21. Schee v. La Grange, 42 N.W. 616, 
78 Iowa 101, 105. 

22. Wisconsin Bank v. Morley, 19 
Wis. 62. 

23. Wisconsin Bank v. Morley, su¬ 
pra. 

24. Worcester D., quoted in Burling¬ 
ton Nat. Bank v. Beard, 42 P. 320, 
55 Kan. 773, 776—5 C.J. p 838 note 
17. 


Similar definitions 

(1) “One to whom some right of 
property is transferred.”—Ely v. 
State Land-Office Comr., 12 N.W. 893, 
13 N.W. 784, 49 Mich. 17, 21. 

(2) “One to whom rights have been 
transmitted by particular title, such 
as sale, gift, legacy, transfer, or 
cession.”—^Adams v. McKay & Binns 
Inv. Co., 244 S.W. 708, 709, 155 Ark. 
556—5 C.J. p 838 note 19, 

25. Haight v. Sockett, 34 N.T. 447, 
451—5 C.J. p 839 note 22. 

26. Worcester D., quoted in Burling¬ 
ton Nat. Bank v. Beard, 42 P. 320, 
55 Kan. 773, 776—5 C.J. p 839 note 
23. 

27. Plant Inv. Co, v, Jacksonville, 
T. & K. W. R. Co., (Fla.) 14 S.Ct. 
483, 162 U.S. 71, 77, 38 L.Ed. 358 
—5 C.J. p 838 note 14. 

28. Burlington Nat. Bank v. Beard, 
42 P. 320, 56 Kan. 773, 775, 776. 

29. Burlington Nat. Bank v. Beard^ 
supra. 

30. Mattoon v. Young, 45 N.Y, 696,. 
700. 

31. Kramer V. Spradlin, 98 S.E. 487, 
488, 148 Ga. 805—5 C.J. p 839 note 
28. 

32. Blakemore v. Cooper, 106 N.W. 
566, 15 N.D. 6, 10, 125 Am.S.R. 574, 
4 L.R.A.(N.S.) 1074—5 C.J. p 830 
notes 29, 30. 


1046 



6 C.J.S. 


ASSIGNMENTS 


§2 


trator, trustee in bankruptcy, guardian, and the like.^^ 
In common acceptation the word is limited to an 
assignee in fact but this is not the universal rule, 
and, where the context so requires, it will be con¬ 
sidered as having been used in its more comprehen¬ 
sive sense as including an assignee in law.^5 

Other terms distinguished. The word ^'assignees” 
is ordinarily synonymous with '‘assigns/’^6 ‘‘As¬ 

signee” may include a “transferee” as one to whom 
a transfer is made;^^ but in a strict and technical 
sense it is not applicable to a person occupying the 
position of “trustee,or of an indorsee of commer¬ 
cial paper and has also been distinguished from 
the terms “heir,” “devisee,” or “legatee.”^® 

An assignee, in that he claims or collects for him¬ 
self, is distinguished from a “legal representative” 
who claims or collects for some one else.4i 

Although the words “assignee” and “receiver” are 
sometimes used as equivalents, ^2 there is a distinc¬ 
tion between them, in that a receiver is a ministerial 
officer appointed by the court, he represents no par¬ 
ticular interest, and the property in his hands is in 
custodia legis, whereas an assignee's appointment is 
the voluntary act of the assignor, and the property 
in his possession is not in custodia legis and is gov¬ 
erned by different principles of law.^^ 

§ 2. Nature and Distinctions 

a. Nature 

b. Distinguished from other transactions 
a. Nature 

An assignment Is contractual In Its nature. 


An assignment is a contract between the assignor 
and assignee,^^ and generally operates by way of 
such agreement or contract“^5 Being a contract, it 
is subject to the same requisites as to validity as 
other contracts,^® such as proper parties (infra § 
42), mutual assent (infra § 64), consideration (infra 
§§ 69-71), and legal subject matter^*^ 

b. Distinguished from Other Transactions 

(1) In general 

(2) Deed 

(3) Gift 

(4) Guaranty 

(5) Indorsement 

(6) Lease 

(7) Lien 

(8) Mortgage or pledge 

(9) Novation 

(10) Release 

(11) Subcontract 

(12) Subrogation 

(13) Surrender 

(1) In General 

Whether or not a particular transfer is an assign¬ 
ment or a sale or some other transaction depends on the 
terms of the transfer. 

Every transfer is not necessarily an assignment, 
for the word “transfer” is broader in meaning than 
“assignment,”48 and whether or not a transfer of 
a particular right or interest is an assignment or 
some other transaction depends, not on the name by 
which it calls itself, but on the legal effect of its 
provisions,49 and this rule applies in determining 


33. Blakemore v. Cooper, supra—5 
C.J. p 839 notes 29, 31. 

34. Burlington Nat. Bank v. Beard, 
42 P. 320, 55 Kan. 773—5 C.J. P 
839 note 32. 

35. Blakemore v. Cooper, 106 N.W. 
566, 15 N.D. 5, 125 Am.S.B. 574, 4 
L.R..A.(N.S.) 1074—5 C.J. P 840 note 
33. 

36. Ladd V. Union Mut. L. Ins. Co., 
of Maine, (C.C.Mo.) 116 F. 878, 
884—5 C.J. p 1310 note 4. 
“Assigns” generally comprehends 

All those who take either immediate¬ 
ly or remotely from or under the as¬ 
signor, whether by conveyance, de¬ 
vise, descent, or act of law.—^Ferrell 
V. Deverick, 100 S.B. 850, 85 W.Va. 1. 
:37. Sikes V. Seckinger, 160 S.E. 911, 
913, 173 Ga. 673. 

:33. McNeill V. Hagerty, 37 N.E. 526, 
51 Ohio St. 255—65 C.J. P 215 note 

45. 

39. Palmer v. Call, (C.C.Iowa) 7 F. 
737, 745, 2 McCrary 522. 

-40. Hight V. Sackett, 34 N.Y. 447, 


451—5 C.J. p 839 note 22 [a], [b], 
p 840 note 42. 

41. Shiya v. Erickson, 282 N.T.S. 
812, 819, 156 Misc, 738. 

42. Bliss V. Doty, 30 N.W. 465, 466, 
36 Minn. 168. 

43. U.S.—Rothschild v. Hasbrouck, 
(C.C.Iowa) 65 F. 283—New York, 
P, & O. R. Co. V. New York, L. 
B. & W. R. Co., (C.C.Ohio) 58 F. 
268. 

Vt.—^Underhill v. Rutland R. Co., 98 
A. 1017, 1019, 90 Vt 462. 

44. Minn.—St. Anthony Mill Co. v. 
Vandall, 1 Minn. 246. 

Tenn.—Hutsell v. Citizens' Nat. Bank, 
64 S,W.(2d) 188, 190, 166 Tenn. 
598. 

45. Breading v. Boggs, 20 Pa. 33— 
5 C.J. p 840 note 40. 

46. U.S.—Commercial Bank v. Rufe, 
(C.C.Va.) 92 F. 789, affirmed Rufe 
V. Commercial Bank of Lynchburg, 
99 F. 650, 40 C.C.A. 27. 

Tenn.—^Hutsell v. Citizens' Nat. Bank, 
64 S.W.(2d) 188, 190, 166 Tenn. 598. 
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47. Hutsell V. Citizens' Nat. Bank, 
supra—5 C.J. p 840 note 39. 

48. Hendrick v. Daniel, 46 S.E. 438, 
119 Ga. 358. 

49. Del.—Matzka Corporation v. Kel¬ 
ly Dry-Pure Juice Corporation, 168 
A. 70, 72, 19 Del.Ch, 359. 

N.Y.—Spencer v. Standard Chemicals 
& Metals Corporation, 143 N.E 
651, 237 N.Y. 479, reversing 200 
N.Y.S. 950, 206 App.Div. 794—A. O. 
Anderson & Co. v. Lamborn, 184 
N.Y.S. 88, 112 Misc. 235. 

Wis.—In re Johnston's Estate, 203 
N.W. 376, 186 Wis. 699. 

As appropriation 

“The passing of a chose in action 
by one holder to another is, in a 
sense an appropriation, . . . and, 

whether done in a legal or equitable 
way, ‘assignment’ is the most ap¬ 
propriate word to describe the trans¬ 
mutation."—Wells V. Cody, 20 So. 
381, 383, 112 Ala. 278. 

“Assignment” or “withdrawal” 

The simple transfer of a deposit 
from the name of the original depos- 
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whether a particular transaction is an assignment or 
a sale.50 

The term assignment ordinarily imports a trans¬ 
fer by one existing party to another existing party 
(supra § 1, d), and therefore does not include a de- 
vise^i or legacy.52 

The term also imports a transfer of the entire ti¬ 
tle or interest of the assignor in the subject mat¬ 
ter (supra § 1), and therefore does not include a 
mere mortgage or pledge [infra § 2, b (8)], or lease 
[infra § 2, b (6)]. 

Judgment A judgment is not an assignment. One 
is the act of the party, the other the act of the law; 
in the one case the debtor surrenders the dominion 
to another, in the other he submits, without opposi¬ 
tion to the course prescribed by law.^^ 

Payment of money on a preexisting debt is not 
an assignments^ 

(2) Deed 

An assignment at common law differs from a deed In 
that it ordinarily does not signify an instrument under 
seal. 

At common law an assignment differs from a deed 
in that it generally does not signify an instrument 
under seal.ss 

(3) Gift 

An assignment without consideration differs from a 
gift only In the method of proof. 

A gift is analogous to an assignment In fact it 
is an assignment perfected by delivery, and the dif¬ 


ference between the two rests solely in the method of 
proof, and in all other particulars an assignment 
without valuable consideration and a gift are alike.56^ 

(4) Guaranty 

The distinction between an assignment and a guar¬ 
anty rests in the nature of the obligations created and in 
the subject matter. 

A guaranty may embrace alike negotiable instru¬ 
ments and common-law obligations for the payment 
of money, while an assignment relates only to non- 
negotiable securities. The assignee's right of re¬ 
course upon the assignor rests on the ground that 
there was a valuable consideration for the assign¬ 
ment ; but in all cases the actual consideration may 
be shown, and this constitutes the measure of re¬ 
covery by the assignee against the assignor, where¬ 
as in the case of guaranty the guarantor is liable 
whether he has or has not received any considera- 
tion.57 

(5) Indorsement 

“Assignment” Is a much broader term than “indorse¬ 
ment.” 

Although the two terms are frequently used in¬ 
terchangeably,^^ ^'assignment” is a much broader 
term than "indorsement,”^9 and is more comprehen¬ 
sive than the terms "indorse,” "negotiate,” or other 
like words, as applied to commercial paper.^® 

Assignment is generally used to signify the trans¬ 
fer of nonnegotiable instruments, while indorsement 
is used to signify a transfer of negotiable instru- 


itor to the name of another is an 
assignment, and not a withdrawal, of 
the deposit.—^Milan v. Boucher, 
(Mass.) 189 N.E. 576. 578. 

50. Cal.—Christou v. Barrios, 214 
P. 482, 61 CaLApp. 140. 

Ga.—^Atlanta Joint Terminals v. Wal¬ 
ton Discount Co., 114 S.B. 908, 29 
Ga.App. 225. 

N.T.—^Explosive Chemical Co. v. Wil¬ 
liam S. Gray, 212 N.Y.S. 324, 125 
Misc. 918, reversing 207 N.Y.S. 638, 
124 Misc. 333. 

Tex.—^Littlefield v. Clayton Bros., 
(Civ.App.) 194 S.W. 194, reversed 
on other grounds (Com.App.) 244 
S.W. 509. 

Failure of assignee to perform 
Where a buyer assigns his interest 
in the contract to parties who agree 
to perform it on his part, and, on 
their failure to perform, himself ful¬ 
fils and takes the property, he be¬ 
comes a seller as toward such as¬ 
signee.—^Dustan v. McAndrew, 44 N. 
r. 72. 

^here another creditor i!s to be paid 
The distinctive test between an 


“assignment” and a “sale,” where 
another creditor is to be paid off, is 
that in the former case such other 
creditor is to receive some of the 
property or its proceeds, and in the 
latter the creditor to whom title is 
passed takes for himself the whole 
property, stipulating to pay the oth¬ 
er creditor out of his own means and 
not out of the property or its pro¬ 
ceeds.—Silver & Goldstein v. Chap¬ 
man, 136 S.E. 914, 919, 163 Ga. 604. 

51. Miller v. Worrall, 44 A. 890, 59 
N.J.Eq. 134, reversed on other 
grounds 8 A. 586, 62 N.J.Eq. 776, 
90 Am.S,R. 480. 

52. Hight V. Sackett, 34 N.Y. 447— 
5 C.J. p 840 note 44. 

53. Breading v. Boggs, 20 Pa. 33, 
37 . 

54. Blakey v. Boonville Nat. Bank, 
(D.aind.) 95 P. 267, affirmed 107 
P. 891, 47 C.C.A. 43. 

65. Barrett v. Hinckley, 14 N.E. 863, 
124 Ill. 32, 7 Am.S.R. 331. j 
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56. Madeira's Appeal, (Pa.) 4 A. 
908—^Bond v. Bunting, 78 Pa. 210' 
—In re Gray, 1 Pa. 327. 

Gift of a debt by will has been held’ 
to be included in the word “assign¬ 
ment” in its comprehensive meaning. 
—Elwood V. State Soldiers' Compen¬ 
sation Board, 232 P. 1049, 117 Kan.. 
753. 

57. Welsh V, Ebersole, 75 Va. 651. 

58. Shuman v. Supreme Lodge K. 
H., 81 N.W. 717, 718, 110 Iowa 480’ 
—5 C.J. p 841 note 54. 

59. Kramer v. Spradlin, 98 S.E. 487,. 
488, 148 Ga 805—^Hendrick v. Dan¬ 
iel, 46 S.E. 438. 119 Ga 358. 

60. Hughes V. Kaw Inv. Co., 97 So. 
465, 466, 133 Miss. 48, 31 A.L.R. 
727—5 C.J. p 841 note 62. 

“Indorsed” distinguisheA 
The word “assignee” op "assign¬ 
ment” has no certain fixed or tech-- 
nical meaning as the word “Indorsed” 
has when used with reference to * 
promissory notes or bills of ex- ■ 
change.—^Allen v. Pancoast, 20 N.J., 
Law 68, 72. 
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meiits.®^ Negotiable instruments, however, may be 
transferred by a technical assignment, as will be seen 
irom the title Bills and Notes § 227 [8 CJ. p 383 
•note 10] as well as by indorsement as stated in § 204 
■of the same title [8 CJ. p 348 note S6], and there are 
important distinctions in the legal effect of the two 
modes of transfer upon the rights and liabilities of 
the parties, as will be shown in the title Bills and 
Notes § 227 [8 CJ. p 384 notes 26-28]. 

(6) Lease 

An assignment Is distinguished from a lease in that 
a lease transfers less than the whole estate or interest, 
while an assignment transfers the whole estate without 
any reservation of rent or interest. 

An assignment differs from a lease in that by a 
lease one transfers or grants an interest less than 
his own, reserving to himself a reversion, while by an 
assignment the assignor transfers the entire estate 
and reserves no rent or interest in the property as¬ 
signed. 

(7) Lien 

An assignment is distinguished from a lien in that 
the former creates an interest in property whereas the 
latter is a charge on property. 

An assignment is distinguished from a lien in that 
a lien is a charge on property, while an assignment 
creates an interest in property.^3 in the one case 
the property can be conveyed subject to the lien, or 
even free of the lien; in the other case, the portion 
assigned can be conveyed only by the assignee who is 
a coowner with the assignor.®^ 

An equitable lien is unlike an assignment in that 
the lien, although not a title, is available by way of 


§ 2 

a charge, while an equitable assignment gives the 
assignee a title which, although not recognizable 
at law, will be recognized in equity.^® 

(8) Mortgage or Pledge 

An assignment, in that it passes the whole interest 
in the thing assigned, is distinguished from a mortgage, 
which creates only a lien; and from a pledge, which 
transfers only possession. 

A mortgage is not an assignment, and differs from 
an assignment in that it creates only a lien in favor 
of the mortgagee, whereas an assignment passes the 
whole interest in the thing assigned.®^ Regarding 
a mortgage as a conveyance of the legal title, how¬ 
ever, it has not infrequently been deemed an assign- 
ment.®7 a mortgage of a term constitutes an as¬ 
signment thereof if it passes the lessee’s legal title 
otherwise not.®^ An assignment of property as se¬ 
curity for a debt is usually regarded as constituting 
a mortgage of the property. 

Pledge. An assignment does not include a mere 
pledge'll and is distinguished therefrom in that an 
essential feature of an assignment is the transfer 
of the entire title, whereas an essential feature of a 
pledge is the transfer of possession. *^2 

(9) Novation 

The principal distinctions between an assignment of 
rights under a contract and a novation thereof are that 
the consent of the obligor In the principal contract Is 
necessary to a novation but not to an assignment; that 
an assignable contract is necessary to an assignment but 
not to a novation; and that In an assignment the as¬ 
signee acquires ail the rights and remedies of the as¬ 
signor under the original contract, while in a novation 
the original obligation is extinguished and a new obliga¬ 
tion betv/een the transferee and obligor is created and 


61. Hughes V. Kaw Inv. Co., 97 So. 
465, 466, 133 Miss. 48, 31 A,L.R. 
727—5 C.J. p 841 note 53. 

62. Williams v. Randolph & C. Ry. 
Co., 108 S.E. 915, 918, 182 N.C. 
267—5 C.J. p 842 note 73. 

63. U.S.—Tobin v. Insurance Agen¬ 
cy Co., (C.C.A.MO.) 80 F.(2d) 241. 

Ariz.—Millsap v. Sparks, 188 P. 135, 
21 Ariz. 317. 

Teau—^Vaughan v. John Hancock Mut. 
Life Ins. Co., (Civ.App.) 61 S.W. 
(2d) 189, 190. 

37 C.J. p 311 note 10. 

64. Ariz.—^Millsap v. Sparks, 188 P. 
135, 130, 21 Ariz. 317, 

Colo.—Nichols V. Orr, 166 P. 561, 562, 
63 Colo. 333, 2 A.L.R. 449. 

6& Tobin V. Insurance Agency Co., 
(C.C.A.MO.) 80 F.(2d) 241—In re 
Interborough Consol. Corporation, 
(C.C.A.N.T.) 288 F. 334, 32 A.L.R. 
932, affirming (D.C.) 277 F. 249, 
certiorari denied Porges v. Sheffield, 
43 S.Ct 700, 262 U.S. 752, 67 L.Ed. 


1215, and Rothschild v. Sheffield, 43 
S.Ct. 700, 262 U.S. 752, 67 L.Ed. 
1215—37 C.J. p 312 note 18. 

66. Noble v. Ft. Smith Wholesale 
Grocery Co., 127 P. 14, 34 Okl. 662, 
46 L.R.A.(N.S.) 455—5 C.J. p 842 
note 67. 

67. Neubauer v. Gabriel, 56 N.W. 
733, 86 Wis. 200—5 C.J. p 842 note 
68 . 

68. Becker v, Werner, 98 Pa. 555, 

69. Mich.—Crouse v. Mitchell, 90 N. 
W. 32, 130 Mich. 347. 97 Am.S.R. 
479. 

N.Y.—Riggs V. Pursell, 66 N.Y. 193 
—Dunlop V. Mulry, 83 N.Y.S. 477, 
1104, 85 App.Div. 498. 

70. Yenni v. McNamee, 45 N.T. 614 
—5 C.J. p 842 note 71, 

As assignment 

(1) An instrument, by one of sev¬ 
eral tenants in common, conveying 
all her right, title, and interest in 
the real and personal estate, and the 
rents, issues, and profits thereof, to 
have and to hold the same ‘‘until 
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thereout the parties of the second 
part shall have received the sum 
named, over and above the costs, 
charges and expenses attending the 
execution of the assignment, with in¬ 
terest thereon to date.” constitutes 
an assignment and not a mortgage.— 
Fairchild v. Fairchild, 5 Hun 407, af¬ 
firmed 64 N.Y. 471. 

(2) A written transfer of money 
that will be due, which in its last 
clause states the purpose to be to 
secure payment of a note, no other 
consideration being stated, will be 
construed only to describe the debt to 
be paid and will not be held a mort¬ 
gage instead of an assignment.—^A. 
A. Fielder Lumber Co. v. Smith, (Tex. 
Civ.App.) 151 S.W. 605. 

71. Ellis V. Kreutzinger, 27 Mo. 311, 
72 Am.D. 270—5 C.J. p 840 note 
46. 

72. N.J.—Paramount Building & 
Loan Ass'n of City of Newark v. 
Sacks, 152 A. 457, 107 N.J.Eq. 328. 

Okl.—City Nat. Bank v. Lewis, 176 
P. 237, 73 Okl. 329. 
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substituted. Other distinctions arise out of these dis¬ 
tinctions. 

A transaction often referred to by the courts as a 
novation is a transfer by assignment of the rights 
under a contract by one of the parties thereto. In¬ 
deed, the term “assignment’^ is frequently used loose¬ 
ly as equivalent to novation,and, in a sense, an 
assignment is an integral part of the novation but 
an assignment alone is not a substitution as compre¬ 
hended in novation, and, therefore, it is not enough 
to establish novation that there has been an assign¬ 
ment, or that the creditor has consented thereto; 
there must also be an agreement between the parties 
that the original debtor should be released and the 
assignee accepted in his stead,'^^ under which cir¬ 
cumstances a novation will result as will be consider¬ 
ed in the title Novation § 15 [46 C.J. p S9S note 39]. 

The primary distinction between an assignment and 
a novation is that in case of an assignment the right 
of one party to a contract to its performance by the 
other may ordinarily be assigned without the consent 
of the obligor (infra § 24), while a novation can¬ 
not be accomplished unless it be by the concurrence 
of all the parties concerned, as will be shown in § 
18 of the title Novation [46 CJ. p 600 note 81], the 
consent of the other party to the contract generally 
being necessarily present as stated in Novation § 
18 [46 CJ. p 603 note 96].76 
Furthermore, in case of an assignment, it is es¬ 
sential that the obligation assigned be of a nature 
which permits such transfer (infra §§ 24-28), while 
in novation the rules for testing assignability have 
no application.77 

Another basic distinction between an assignment 
and a novation is that in the former the assignee ac¬ 
quires a derivative right which passes to the assignee 
all the rights and remedies of the assignor (infra § 
100), and which is subject to the defenses existing 
before notice of the assignment has been given (infra 
§ 115). In case of a novation the obligation between 
the original parties to the contract is completely 

73. U. S. Bank v. Irving Nat. Bank, 

203 N.T.S, 906, 122 Misc. 815—46 
C.J. p 576 note 44. 

74. U. S. Bank v. Irving Nat. Bank, 
supra—46 C.J. p 576 note 46. 

An assignment with the consent 
of the other party to the contract as¬ 
signed operates as a novation, or 
new contract, between the assignee 
and such other party.—^Haag v. 

Reichert, 142 Ky. 298, 134 S.W. 191. 

75. Wellman v. Conroy, 194 P. 728, 

50 Cal.App, 141—46 C.J. p 577 note 
67. 

Practical effect of distinction 

‘What has been said does not ex- 
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extinguished and a new obligation between the trans^ 
feree and obligor is created and substituted for the 
previous one as discussed in Novation § 20 [46 C.J. 
p 616 note 58] and § 21 [46 C.J. p 618 note 70]. The 
result is a new contract and a new contractual re¬ 
lationship under the principles stated in Novation § 
21 [46 CJ. p 618 notes 70, 71] and § 22 [46 C.J. p 
618 notes 94-96], and all the rights and remedies of 
the parties growing out of the original obligation 
are terminated and completely extinguished as will 
be seen from the title Novation § 22 [46 C.J. p 619 
note 90]. 

There are other distinctions which naturally fol¬ 
low from the operation of the two preceding major 
distinctions. In assignments, the obligation of the 
assignor of a contract continues to rest on him, 
and he will be required to respond to the other party 
in the event of a default on the part of the as¬ 
signee (infra § 112), but a novation cannot be accom¬ 
plished unless it results in a complete discharge and 
exoneration of the original obligor as is stated in 
Novation § 20 [46 C.J. p 616 note 58]. Similarly, 
where the bar of the statute of limitations is com¬ 
plete against the person from whom the right was 
derived, it is operative and binding against the as¬ 
signee as shown in Limitations of Actions § 18 [37 
C.J. p 718 note 70], while in novation the statute 
begins to run only from the time at which it was 
effected as shown in Novation § 24 [46 C.J. p 622 
note 18]. So also, at common law, in the absence 
of statutory authorization, the assignee could en¬ 
force the obligation only by an action in the name 
of the assignor (infra § 124), while in novation the 
action is brought by the new party in his own name 
upon a promise made directly to him under the rule 
stated in Novation § 24 [46 C.J. p 622 note 23]. 

(10) Release 

"Assignment'' Is distinguished from "release" In that 
the former leaves the claim In full force and effect as to 
the party charged, while a release extinguishes it. 

conventional subrogration of which we 
are speaking-, from the very moment 
of the novation.”—Sein v. Gonzalez, 
26 Porto Rico 610, 614, quoting 8 
Manresa Civ.Code § 436. 

76. It; may be noted that in a few 
jurisdictions it is provided by stat¬ 
ute that a novation may be effected 
without the notice or consent of the 
original debtor.—Novation § 18 [46 
C.J. p 603 note 98]. 

77. Haas:' v. Reichert, 134 S.W. 191, 
142 Ky. 298. 

A contract containing a provision 
prohibiting assignment thereof may 
be novated.—^Lobee v. Denby Motor 
Truck Co., 163 N.T.S. 951. 


I elude nor hamper the power of a 
creditor to transfer his credit to 
another, who accepts it, without the 
consent of the debtor; although in 
such event there is no novation of 
contract but an assignment of rights, 
between which there is an undoubted 
theoretical distinction that may cause 
different practical effects. In a no¬ 
vation a credit is extinguished and 
another appears, which is invoked by 
the new creditor as his own; in an 
assignment, the creditor represents a 
right which belonged to another and 
which has not been extinguished by 
the transmission. An assignment 
takes .effect with reference to the 
debtor on notice thereof to him; the 
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A release terminates and extinguishes the claim 
released, while an assignment merely transfers it, 
leaving it in full force and effect as to the party 
chargedJ^ Whether an instrument is an assignment 
or release is a question of intention as determined 
from the provisions thereoi*^^ 

(11) Subcontract 

An ass’anment differs from a subcontract In that the 
latter is merely an Independent contract between the 
original obligee and the subcontractor, and not a transfer 
of any interest In the original contract. 

A subcontract is not an assignment, and estab¬ 
lishes no legal relations between the original obligor 
and the subcontractor; it is merely an independent 
contract between the original obligee and the sub¬ 
contractor, and not a transfer of any interest in the 
original contract.^® 

(12) Subrogation 

Assignment Is distinguished from subrogation in that 
subrogation is an act of the law predicated on payment 
of the debt or claim, and operates only to secure con¬ 
tribution and Indemnity, whereas assignment Is an act 
of the parties depending generally on intention, and con¬ 
templates a continuation of and transfers the whole 
claim or debt. 

The terms '^subrogation^* and “equitable assign¬ 
ment** are sometimes used synonymously when used 
without regard to strict technical accuracy.^^ Both 
are creatures of equity, and both result in the substi¬ 
tution of one person in place of another with rela¬ 
tion to the debt or property involved as will be seen 
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infra § 82 and from the title Subrogation § 1 [60 
CJ. p 694 note 2], 

Subrogation, however, differs materially from an 
assignment.^^ Subrogation is the act of the law, 
depending not upon contract, but upon the principles 
of equity, while assignment is the act of the par¬ 
ties, and depends generally on intention.S3 So also 
subrogation presupposes an actual payment and sat¬ 
isfaction of the debt or claim to which the party 
is subrogated, although the remedy is kept alive in 
equity for the benefit of the one who made the pay¬ 
ment under circumstances entitling him to contribu¬ 
tion or indemnity, while assignment necessarily con¬ 
templates the continued existence of the debt or 
claim assigned.34 Subrogation operates only to se¬ 
cure contribution and indemnity, whereas an assign¬ 
ment transfers the whole claim.35 

(13) Surrender 

An assignment of a smaller estate differs from a sur¬ 
render thereof in that In case of assignment the estate 
remains distinct In the assignee, whereas In case of sur¬ 
render the estate transferred is extinguished by merger 
in the larger estate. 

An assignment of a smaller estate differs from a 
surrender thereof in that the assignment transfers 
such estate to one other than the immediate holder 
of a larger estate in the same property and the es¬ 
tate assigned remains distinct in the assignee, where¬ 
as a surrender, by a transfer of such estate to the 
holder of the larger estate extinguishes the estate 
transferred by merger.3^ 
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11. PROPERTY, ESTATES, AND RIGHTS ASSIGNABLE 
A. IN GENERAL 


§ 3. Ancient Common-Law Rule 

A chose in action, with a few exceptions, was not 
assignable at common law without the debtor's assent. 


At the early common law choses in action with few 
exceptions, were not assignable,37 unless the debtor 
assented to the assignment and promised to pay 


78. Darrogh v. Stevenson, 39 A. 37, 
38, 183 Pa. 397—5 C.J. p 846 note 
96. 

79. Ill.—Colton V. Field, 22 N.B. 645, 
131 Ill. 398. 

N.Y.—Amherst College v. Pitch, 45 
N.B. 876, 151 N.Y. 282, 37 L.R.A. 
305. 

80. tr.S.—St. Louis Union Trust Co. 
V. Galloway Coal Co., (C.C.Ala.) 193 
F. 106, 115, affirmed in 201 F. 1022, 
119 C.C.A. 294. 

Minn.—Reed v. R. M. Chapman Bast¬ 
ing Co., 163 N.W. 794, 137 Minn. 
442. 

5 C.J. p 841 note 67. 

81. Faires v. Cockerell, 81 S.W. 190, 
639, 88 Tex. 428, 28 L.R.A. 628— 
5 C.J. p 841 noto 68. 

82. U.S.—^New Orleans v. Gaines, 
(La.) 11 S.Ct 428, 138 U.S. 595, 34 


L.Ed. 1102—Staples v. Central 
Surety & Insurance Corporation, 
(C.C.A,Okl.) 62 F,(2d) 650, 652—St 
Joseph Land Co. v. MacLean, (C. 
C.A,Utah) 32 F.(2d) 984, 987. 

Del.—lerardi v. Farmers' Trust Co. 

of Newark, 151 A. 822. 

Kan.—Lynds v. Van Valkeuburgh, 93 
P. 615, 77 Kan. 24. 

5 C.J. p 841 note 61. 

83. Kan.—Lynds v. Van Valken- 
burgh, supra. 

Va.—^Hinman v. Mason, 136 S.B. 573, 
149 Va, 267, affirmed 141 S.B. 144, 
149 Va. 267. 

5 C.J. p 841 notes 62, 64. 

84. Bllsworth v. Lockwood, 42 N.Y. 
89—5 C,J. p 842 notes 63, 65. 

85. Buchanan's Estate, 2 Chest.Co. 
(Pa.) 74. 


Se. N.J.—Heroy v. Reilly, 87 A. 112, 
84 N.J.Law 671. 

Va.—Scott V. Scott, 18 Gratt(69 Va.) 
150. 

5 C.J. p 846 notes 94, 95. 

87. Del.—Garford Motor Truck Co. 
V. Buckson, 143 A. 410, 4 W.W. 
Harr. 103. 

Minn.—^Hillsdale Distillerj'- Co. v. 
Briant, 152 N.W. 265, 129 Minn. 
223. 

Mo.—Boyd V. Sloan, 71 S.W.(2d) 1065. 
N.Y.—^Knox V. Eden Musee Ameri- 
cain Co., 42 N.E. 988, 148 N.Y. 441, 
453, 51 Am.S.R. 700, 31 L.R.A. 779. 
Okl.—McClure v. Weigand Tea & Cof¬ 
fee Co., 12 P.(2d) 877, 158 Okl. 
115. 

R.I.—Goodman v. Zitserman, 134 A. 
4, 47 R.I. 466. 
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the assignee;88 and the rule of nonassignability was 
so strictly construed as to apply although the orig¬ 
inal promise was expressed to be made with the 
promisee and his assigns.89 The common-law rule, 
however, did not apply to assignments by or to the 
government, or to covenants annexed to or running 
with estates in lands as is stated in Covenants § 82 
[15 CJ. p 1257 notes 58-61]. 

Reasons for rule. It has frequently been said that 
the assignment of choses in action was prohibited at 
common law in accordance with the general doctrine 
that a man could not assign that which he did not 
have in possession and particularly that to allow a 
man to make over to a stranger his right of going 
to law would be a great encouragement to litigious¬ 
ness,and would violate the rule against champerty 
and maintenance, enabling the rich and more pow¬ 
erful to work oppression and hardship on the lower 
classes.93 However much support the rule may have 
derived from these doctrines in after times, it doubt¬ 
less originated in the doctrine of the early common 
law that choses in action are strictly personal obli- 
gations.94 

§ 4. Rule in Equity 

An assignment of a chose In action, although not 
cognizable at common law, Is enforceable In equity If It 
is bona fide and for a valuable consideration. 

At an early day courts of equity disregarded the 
common-law rule against the assignment of a chose 
in action ;95 and there arose from the public utility 


of increasing the quantity of transferable property 
in the aid of commerce and of private credit^^ what 
is termed an “equitable assignment,which operat¬ 
ed to give the assignee a title which, although not 
cognizable at law, equity will recognize and protect 
(supra § 1, b), and where it is necessary to effectuate 
the plain intent of the parties to avoid injustice,, 
equity will recognize and enforce such assignments, 
when they are made bona fide and for a valuable 

consideration. 

Such equitable assignments were recognized by 
common-law courts for some purposes; and the as¬ 
signment of a chose in action was considered as a 
sufficient consideration to support a promise upon 
which an action at law could be maintained and 
suits were permitted in the name of the assignor 
to the use of the assignee (infra § 122), and the 
assignee was protected against a release or other 
discharge by the assignor.^^ 

§ S. Modern Rule 

Under modern statutes and decisions, a chose In ac¬ 
tion as a general rule Is assignable, the test of assigna¬ 
bility being whether or not the right of action will sur¬ 
vive to the personal representative of a decedent. 

In most, if not all, of the states, by reason of 
statutory provisions (infra § 6), and the trend of 
modern decisions the common-law doctrine of non¬ 
assignability of a chose in action does not prevail 
or has been modified,! so that the assignability of a 
chose in action is now the general rule, and nonas- 


Tenn.—Hutsell v. Citizens’ Nat. Bank, 
64 S.W.(2d) 188, 166 Tenn. 598. 
Tex.—^Reef v. Mills Novelty Co., 
(Com.App.) 89 S.W.(2d) 210, af¬ 
firming (Civ.App.) 57 S.W.(2d) 242. 
5 C.J. p 846 note 3. 

88. U.S.—Tiernan v. Jackson, (Md.) 
5 Pet. 580, 8 L.Bd. 234. 

Del.—Garford Motor Truck Co. v. 
Buckson, 143 A. 410, 4 W.W.Harr. 
103. 

89. Jessel v. Williamsburgh Ins. Co., 
3 Hill (N.Y.) 88. 

90. U. S. V. White, 2 Hill.(N.Y.) 59, 
37 Am.D. 374—5 C.J. p 847 note 6. 

91. Del.—Garford Motor Truck Co. 

V. Buckson, 143 A. 410, 411, 4 W. 

W. Harr. 103. 

Mass.—^Rice v. Stone, 1 Allen 566. 

92. Garford Motor Truck Co. v. 
Buckson, 143 A. 410, 411, 4 W.W. 
Harr. (Del.) 103—5 C.J. p 847 note 
11 . 

93. Garford Motor Truck Co. v. 
Buckson, supra—5 C.J. p 847 notes 
12, 13. 

94. Atlantic & C. N. R. Co. v. At¬ 
lantic & N. C. Co., 61 S.B. 185, 
147 N.C. 368, 374, 125 Am.S.R. 550, 


23 L.R.A.(N.S.) 223, 15 Ann.Cas. 
363—5 C.J. p 848 note 14. 

95. Del.—Garford Motor Truck Co. 
V. Buckson, 143 A. 410, 411, 4 W.W. 
Harr. 103. 

N.Y.—Richard v. National Transp. 

Co. 285 N.Y.S. 870, 158 Misc. 324. 
Okl.—McClure v. Weigand Tea & 
CofCee Co., 12 P.(2d) 877, 158 Okl. 
115. 

5 C.J. p 848 note 15. 

96. Mass.—Dix v. Cobb, 4 Mass. 508. 
Or.—Little v. Portland, 37 P. 911, 

26 Or. 235. 

97. Fla.—^Morrow v. Commonwealth 
Life Ins. Co., 159 So. 525. 

Hawaii.—In re Isenberg’s Estate, 28 
Hawaii 590. 

Ill.—Niederer v. Niederer, 204 Ill.App. 
624. 

NJ.—^Sullivan v. Visconti, 53 A. 698, 
68 N.J.Law 543, 600. 

Tenn.—Hutsell v. Citizens* Nat. 
Bank, 64 S.W.(2d) 188, 166 Tenn. 
598. 

5 C.J. p 848 note 17. 

98. Tiernan v. Jackson, (Md.) 5 Pet. 
(U.S.) 580, 8 L.Ed. 234—5 C.J. p 
848 note 18. 


99. Farrell v. Passaic Water Co., 88 
A. 627, 82 N.J.Eq. 97—5 C.J. p 
849 note 19. 

1. Cal.—^Dibble v. San Joaquin Light 
& Power Corporation, 190 P. 198. 
47 Cal.App. 112. 

Ill*—State Street Furniture Co. v. 
Armour & Co., 259 Ill.App. 589, af¬ 
firmed 177 N.E. 702, 345 Ill. 160, 76 
A.L.R. 1298. 

La.—Sedwell v. Moore, 10 Mart. 117. 
Tex.—Winn v. Ft. Worth, etc., R. Co., 
33 S.W. 693, 12 Tex.Civ.App. 198. 

Relaxation of rule 
“The rigid rule of the common law 
which prohibited the assignment of 
choses in action was, in England, at 
[an early day, relaxed to some extent 
to conform to the usages of mer¬ 
chants and the necessities of com¬ 
merce, and at length, by the aid of 
statutes and judicial decisions bills 
of exchange and promissory notes 
were completely taken out of its in- 
fiuence.”—^Knox v. Eden Musee Amer- 
icain Co., 42 N.E. 988, 991, 148 N. 
Y. 441, 51 Am.S.R. 700, 31 L.R.A. 779‘ 
—^Alliston Hill Trust Co. v. Saran- 
drea, 258 N.Y.S. 299, 301, 236 App. 
Div. 189. 
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signability the exception ;2 and this exception is 
generally confined to wrongs done to the person, the 
reputation, or the feelings of the injured party, and 
to contracts of a purely personal nature,^ as will be 
more fully explained hereafter in §§ 26 and 33. 

Test of assignability. In the absence of statute 
furnishing a new rule of assignability, the test ap¬ 
plied in determining the assignability of a chose 
in action generally is whether or not it would survive 
and pass to the personal representative of a dece¬ 
dent. If it would so survive, it may be assigned, 
so as to pass an interest to the assignee, which he 
can in most jurisdictions enforce in his own name 
(infra § 125) ; if it does not so survive, it is not as¬ 
signable either at law or in equity.^ 

§ 6. Statutory Provisions 

Assignability of a chose In action is now generally 
regulated by statute, under some of which assignments 
formerly recognized In equity are equally valid in law; 
but under other statutes assignability is given a more 
limited operation. 

The state legislature may regulate the assignment 
of particular claims^ and in most if not all states, the 
doctrine that a chose in action is not assignable at 
law has been greatly modified by statutes, some of 
which are construed to mean that all assignments for¬ 
merly recognized in equity are equally valid at law,^ 
so as to permit the assignee to sue thereon in his own 
name (infra § 125). Other statutes, however, give 
assignability a more limited operation, and whether 
or not a particular claim or chose is assignable is 


§ 7^ 

dependent on the provisions of the governing stat¬ 
ute,^ and accordingly, when the statute specifies that 
particular choses in action shall be assignable, it does 
not authorize the assignment of other choses or 
claims, s 

The legislature, pursuant to a scheme of remedial 
legislation, may prohibit the assignment of a chose 
in action which ordinarily is assignable® or may 
prohibit its assignment for particular purposes.^® 

A thing not otherwise assignable is not, as will be 
seen in § 125 a (3) (c) bb, made assignable by a stat¬ 
utory provision requiring actions to be brought in 
the name of the real party in interest. 

Construction of statute, A statutory provision re¬ 
lating to the assignment of a chose in action, being 
in derogation of the common law, must be strictly 
construed and complied with in order to obtain pro¬ 
tection against persons subsequently dealing with ref¬ 
erence to the same claim.^^ 

§ 7. What Law Governs 

Assignability of a contractual right or chose In action 
is determined by the law of the place where the contract 
was made or the chose in action was created; that of a 
transitory cause of action by the law of the place where 
the assignment was made. 

The assignability of a contractual right or chose 
in action is determined by the law of the place where 
the contract was made or the chose in action was 
created, and by which the meaning and effect of the 
contract or chose is to be determined,!^ even though 


2. Colo.—^United Securities Co. v. 
Ostenberg, 152 P. 1163, 60 Colo. 
249. 

Miss.—Atchison, T. & S. F. Ry. Co. 
V. Bradley, 101 So. 577, 136 Miss. 
467. 

N.M.—^Parker v. Beasley, 54 P.(2d) 
687. 

N.C.—High Point Casket Co, v. 
Wheeler, 109 S.E. 378, 182 N.C. 
459, 19 A.L.R. 391. 

R.I.—Goodman v. Zitserman, 134 A, 

4, 47 R.I. 466. 

W.Va.—^Hartman v. Corpening, 178 

5. E. 430. 

5 C.J. p 850 note 24. 

3. Del.—Garford Motor Truck Co. v. 
Buckson, 143 A. 410, 411, 4 W.W. 
Harr. 103. 

N.M.—^Parker v. Beasley, 54 P.(2d) 
687. 

N.Y.—Meech v. Stoner, 19 N.Y. 26. 

4. U.S.—In re Dodge, (D.C.N.Y.) 
9 F.Supp. 540. 

Ariz.—^Deatsch v. Fairfield, 233 P. 

887, 27 Ariz. 387, 38 A.L.R. 651. 
Del.—Garford Motor Truck Co. v. 
Buckson, 143 A. 410, 4 W.W.Harr. 
103. 

Minn.—^Hillsdale Distillery Co. v. Bri- 
ant, 152 N.W. 265. 129 Minn. 223. 


N.M.—^Parker v. Beasley, 54 P.(2d) 
687. 

5 C.J. p 850 note 26. 

5. Md.—Wight V. Baltimore & O. R. 
Co., 125 A. 881, 146 Md. 66, 37 A.L. 
R. 864. 

Minn.—^Murphy v. St Louis County, 
244 N.W. 335, 187 Minn. 65. 

Okl.—St, Louis & S. F. R. Co. v. 
Crews, 151 P. 879, 51 Okl. 144, 
Ann.Cas.l918C 823. 

6 U.S.—In re Stiger, (D.C.N.J.) 
202 F. 791, 793, affirmed 209 F. 148, 
126 C.C.A. 96, affirmed 36 S.Ct 165, 
239 U.S. 629, 60 L.Ed. 476. 

Del,—Garford Motor Truck Co. v. 
Buckson, 143 A. 410, 411, 4 W.W. 
Harr. 103. 

5 C.J. p 849 note 22. 

In Illinois before the passage of 
PractAct (1907) § 18, no cause of 
action existed in favor of the as¬ 
signee of a chose in action.—^Allis- 
Chalmers Mfg, Co. v. City of Chi¬ 
cago, 130 N.E. 736, 297 Ill. 444. 

7. N.C.—^Petty v. Rousseau, 94 N.C, 
355. 

Okl.—^Minnetonka Oil Co. v. Cleveland 
Vitrified Brick Co., Ill P. 326, 27 
Okl. 180. 

5 C.J. p 849 notes 21, 23. 
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8w Wickliffe v. Clay, 1 Dana (Ky.> 
585—5 C.J. p 849 note 23 [hj, [d], 
Ce]. 

9. Prime v. Dunaway, 50 S.W.(2d> 
223, 164 Tenn. 396. 

10. St. Louis & S. F. R. Co. v. Oews, 
151 P. 879, 51 Okl. 144, Ann.Cas. 
1918C 823. 

For garnishment 

A statute prohibiting the assign¬ 
ment of a claim for purposes of gar¬ 
nishment outside the state, is valid 
and within the police power of the 
state, in so far as it applies to pro¬ 
ceedings in courts within the state.— 
St. Louis & S. F. R. Co. v. Crews, 
151 P. 879, 61 Okl. 144, Ann.eas.l918C 
823. 

11. Ark.—McKim v. Highway Iron 
Products Co., 29 S.W.(2d) 682, 181 
Ark. 1121. 

Ill.—Madison & Kedzie State Bank v. 
Old Reliable Motor Truck Co., 236 
IlLApp. 442. 

12. Ill.—Coleman, for Use of Haber- 
man, v. American Sheet & Tin 
Plate Co., (App.) 2 N.E. (2d) 349. 

N.H.—Bar bin v. Moore, 159' A. 409*, 
85 N.H. 362, 83 A.L.R. 62. 
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the assignment is executed in another state, where 
the owner is temporarily resident, and under whose 
laws the chose is nonassignable.^^ Whether a cause 
of action is assignable, so as to entitle the assignee to 
sue thereon in a federal court, is determined by the 
law of the state where all the transactions took 


place.i^ 

The assignability of an interest in a transitory 
cause of action, as for a personal injury, is govern¬ 
ed by the law of the place where the assignment is 
made.15 


B. ESTATES AND INTERESTS IN PROPERTY 


§ 8. In General 

Existing estates or interests in property, whatever 
•may be their extent or nature, are as a rule assignable. 

In the absence of a statutory provision otherwise, 
such things only are assignable, either in law or in 
equity, as directly or indirectly involve a right of 
property.16 Existing rights are prima facie assign¬ 
able at law,!*^ and the general rule is that any estate 
•or interest in lands and tenements may be assigned,!^ 
and this is so whether the estate or interest is legal or 
equitable,vested or contingent^o So also every 
present and certain estate or interest in incorporeal 
hereditaments is assignable and, generally speak¬ 
ing, personal property of all kinds, chattels, either 
real or personal, are subject to assignment .22 The in¬ 


terest of the assignor in property assigned as collat¬ 
eral is a valid subject of assignment^3 

A mere offer to contract creates no right in prop¬ 
erty, but is personal to the offeree, and therefore is 

not assignable.24 

§ 9. Existence and Possession of Subject 
Matter 

Subject matter, to be assignable, must be in either 
actual or potential existence and possession of the as¬ 
signor at the time of the assignment. 

To be assignable, an estate or interest in property, 
as a general rule, must have an actual or potential ex¬ 
istence and be in the actual or potential possession 
of the assignor at the time of the assignment 


Wis.—^Northwestern Mut L. Ins. Co. 
V. Adams, 144 N.W. 1108, 155 Wis. 
S35. 52 L.R.A(N,a) 275. 

13. Northwestern Mut L. Ins. Co. 
T. Adams, supra. 

14. Commonwealth Steamship Co. v. 
American Shipbuilding Co., (D.C. 
Ohio) 197 F. 780. 

15. B1 Paso & S. W. Co. v. Hud¬ 
speth, Wallace & Harper, (Tex. 
Civ.App.) 255 S.W. 772. 

TTnder Federal Employers’ liability 
Act 

Where a cause of action for per¬ 
sonal injury under the Federal Em¬ 
ployers* Liability Act (XJ.S.Comp.St 
§§ 8S57-8665) is transitory, an as¬ 
signment of an interest therein made 
in one state is governed by the laws 
of that state.—^B1 Paso & S. W. Co. 
V. Hudspeth, Wallace & Harper, (Tex. 
Civ.App.) 255 S.W. 772. 

16- Mass.—Bice v. Stone, 1 Allen 
566. 

N.J.—Goldfarb v. Reicher, 171 A. 149, 
112 N.J.Law 413, affirmed 174 A. 
507, 113 N.J.Law 399—Weller v. 
Jersey City, H. & P. St. By. Co., 
61 A. 459, 68 N.J.Eq. 659. 

N.T.—^People v. Tioga Common 

Pleas, 19 Wend. 73. 

Ideas may be the subject of prop¬ 
erty rights and of an obligation to 
transfer from one person to anoth¬ 
er.—^New Jersey Zinc Co. v. Sing- 
master, (L.C.N.Y.) 4 F.Supp. 967, 
modified on other grounds (C.C.A.) 
71 P.(2d) 277. 

17. Fisher’s Estate, 14 Pa.Dist & 
Co. 89. 


IB. Embrey v. Borden, (Mo.App.) 247 
S.W. 488—5 C.J. p 851 note 27. 

A widower’s right to statutory al¬ 
lowances from his wife’s estate and 
allowance for household goods is sub¬ 
ject to assignment by his quitclaim 
deed subsequent to his wife’s death. 
—^Embrey v. Borden, (Mo.App.) 247 
S.W. 488. 

Plaintiff in ejectment may by quit¬ 
claim convey his interest in the land 
before rendition of judgment, not¬ 
withstanding a statutory provision 
prohibiting an assignment of a thing 
in action not arising out of contract. 
—^Norton v. Reed, 221 S.W. 6, 281 
Mo. 482. 

19. U.S.—^Brewster v. Gage, (C.C.A 
N.T.) 30 P.(2d) 604, reversing (D. 
C.) 25 F.(2d) 915, and certiorari 
granted 49 S.Ct. 418, 279 U.S. 831, 
73 L.Ed. 981, affirmed 50 S.Ct. 115, 
280 U.S. 327, 74 L.Ed. 457. 

Hawaii.—^In re Isenberg*s Estate, 28 
Hawaii 590. 

N.T.—^Kavanaugh v. Cohoes Power & 
Light Corporation, 187 N.T.S. 216, 
114 Misc. 590. 

5 C.J. p 851 note 28. 

Aa equitable life estate is not in¬ 
alienable.—Rowley v. American Trust 
Co., 132 S.E. 347, 144 Va. 375, 45 A. 
L.R. 738. 

20. Belding v. Coward, 133 A. 689, 
125 Me. 305—5 C.J. p 861 note 29. 
A vested interest is alienable by 

the common law.—^Belding v. Coward, 
133 A. 689, 125 Me. 305. 

Zteversiouary interest of a testa¬ 
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trix’s heirs in property devised by 
the testatrix for life with remain¬ 
der to the heirs of the life tenant’s 
body is a vested interest and assign¬ 
able.—^Manhattan Sav. Bank & Trust 
Co. V. Bedford, 30 S.W.(2d) 227, 161 
Tenn. 187. 

21. Richmond-Chase Co. v. Schles- 
singer, 203 P. 418, 55 CaLApp. 165 
—5 C.J. p 851 note 30. 

Bights arising out of sale 
Where an executrix sold a growing 
crop, the rights arising out of the ob¬ 
ligation were the property of the 
purchaser, and were capable of be¬ 
ing transferred as such to his as¬ 
signee.—^Richmond-Chase Co. v. 

Schlessinger, 203 P. 418, 65 CaLApp. 
165. 

22. Kavanaugh v. Cohoes Power & 
Light Corporation, 187 N.T.S. 216, 
228, 114 Misc. 590—5 C.J. p 851 
note 31. 

23. Tracy v. G. H. Hammond Co., 
40 N.T.S. 30, 5 App.Div. 39. 

24. Grieve v. Mullaly, 293 P. 619, 
211 Cal. 77. 

An offer to sell stock not based on 
a consideration is not assignable by 
the offeree, since it terminates at the 
pleasure of the offeror, who is under 
no obligation to make it or to keep it 
open.—Sargent & Co. v. Heggen, 190 
N.W. 506, 196 Iowa 361. 

25. Colo.—^Flint v. Hubbard, 16 CJolo. 
App. 464, 66 P. 446. 

Ind.—.^tna Trust & Savings Co. v. 
Nackenhorst, 122 N.E. 421, 123 N. 
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rights growing out of circumstances which do not 
yet exist are not assignable, even for value, for there 
is no subject matter on which to operate.®* An as¬ 
signment of a thing not in existence gives only an 
equitable right it is not essential, to make an 
equitable assignment applicable, that the property 
or fund be in existence at the time the contract is 
made; it is sufficient that it exists potentially and 
is in existence during the time within which the as¬ 
signment may operate,®® as in case of assignment by 
an order or draft on a particular fund (infra § 61). 

§ 10. Grants or Reservations in Deeds 

A grant or reservation of the right to enter land and 
take products therefrom confers an assignable Interest 
In the land. 

Grants, or reservations in deeds, of the right of en¬ 
tering the land and taking therefrom the products 
of the soil, or the mineral underlying it, confer not 
merely personal licenses, but such interests in the 
land as are capable of assignment,^^ especially where 
reservation is to heirs and assigns.^® 

§11. Future and Contingent Estates or In¬ 
terests 

A future or contingent estate or Interest In property 
Is not assignable at common law; but an assignment 
thereof Is generally upheld In equity. 


§ 12 

At common law, as will be more fully explained in 
§ 12, a future or contingent estate or interest in 
property is not assignable,as the act of assignment 
is regarded as against public policy, if not illegal, 
unless such estate or interest is coupled with a pres¬ 
ent interest in the property.33 

In equity, however, as will be more fully explained 
in subsection 12 b, the assignment of a future or con¬ 
tingent estate or interest is generally upheld as a 
valid present contract which will be enforced as soon 
as the estate or interest comes into possession. 

§ 12. Possibilities and Contingencies 

a. Rule at law 

b. Rule in equity 

a. Rule at Law 

At common law a merely possible estate or Interest Is 
not assignable, unless It is coupled with a present In¬ 
terest In the property. 

The rule at common law does not permit the assign¬ 
ment of a mere possibility not founded on a right 
or coupled with an interest.^5 in some states the 
application of this rule of the common law has been 
removed by statutory provision, under which all fu- 


E. 363, 18S Ind. 621, rehearing de¬ 
nied 125 N.B. 213, 188 Ind. 621. 
Ky.—Hunt v. Smith, 230 S.W. 936, 
191 Ky. 443, 17 A.L.R. 588. 

Mich.—^Ely v. Land-Office Com’r, 12 
N.W. 893, 13 N.W. 784, 49 Mich. 
17. 

Mont.—^Williard v. Campbell, 11 P. 
(2d) 782, 91 Mont. 493, certiorari 
granted Clark v. Williard, 54 S.Ct. 
103, 290 U.S. 619, 78 L.Ed. 540. 

Pa.—^Fisher's Estate, 14 Pa.Dist. & 
Co. 89. 

Tex.—Canfield v. Wright, (Civ.App.) 
267 S.W. 301. 

W.Va.—^Wellsburg First Nat. Bank v. 

Kimberlands, 16 W.Va. 555. 

5 C.J. p 852 note 45. 

The assignee of a deposit already 
appropriated and credited on the de¬ 
positor’s note by the banking com¬ 
missioner has no cause of action 
therefor, since there is no fund to 
assign.—^Austin v. Wasaff, (Tex.Civ. 
App.) 284 S.W. 694. 

Interest in mortgaged property 
Assignments by sons of interest in 
mortgaged property convey nothing, 
where it is found that the father ei¬ 
ther owned the property or had au¬ 
thority to mortgage it.—Perry v. 
Leach, (Iowa) 207 N.W. 126. 

Interest in trust property 
A grandson’s interest in property 
held in trust for his aunt during her 
life under the will of his grandfather, 
the aunt’s father, being neither vest¬ 


ed nor contingent, was not assigna¬ 
ble.—In re Gurlitz, 172 N.Y.S. 623, 
105 Misc. 30, modified on other 
grounds In re Lynde's Estate, 175 N. 
Y.S. 289, which is affirmed 179 N.Y.S. 
933, 190 App.Div. 907. 

26. Fisher’s Estate, 14 Pa.Dist. & 
Co. 89. 

27. Kelley v. Indemnity Co. of Amer¬ 
ica, 7 S.W. (2d) 434, 222 Mo.App. 
439. 

28. U.S.—Early & Daniel Co. v. 
Pearson, (C.C.A.Ga.) 36 F.(2d) 732, 
certiorari denied 50 S.Ct. 334, 281 

U. S. 738, 74 L.Ed. 1152, Pearson 

V. Summey & Tolson, 50 S.Ct. 352, 
281 U.S. 748, 74 L.Ed. 1160, and 
Pearson v. Farmers’ Nat Bank of 
Monticello, 60 S.Ct 248, 281 U.S. 
734, 74 L.Ed. 1149. 

Ga.—Brown Guano Co. v. Bridges, 
130 S.E. 695, 34 Ga.App. 652. 

Mo.—Dennis v. Grand River Drain¬ 
age Dist of Livingston and Linn 
Counties, (App.) 74 S.W.(2d) 68. 
Wash.—^Horchover v. Pacific Marine 
Supply Co., 17 P.(2d) 915, 171 

Wash. 330. 

5 C.J. p 854 note 50. 

28. Amidon v. Harris, 113 Mass. 69 
—5 C.J. p 852 note 42. 

30. La.—Riley v. Union Sawmill 
Co., 48 So. 304, 122 La. 863. 

Mass.—Goodrich v. Burbank, 12 Allen 
459, 90 Am.D. 161. 

31. Idaho.—Casady v. Scott, 237 P. 

415, 40 Idaho 137. J 
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Pa.—^Fisher’s Estate, 14 Pa.Dist & 
Co. 89. 

32. Casady v. Scott 237 P. 415, 421, 
40 Idaho 137. 

33. Broadwell v. Imms, 70 So. 294, 
14 Ala.App. 437. 

34. Idaho.—Casady v. Scott, 237 P. 
415, 40 Idaho 137. 

Mo.—Bank of Moberly v. Meals, 5 
S.W. (2d) 1113, 222 Mo.App. 862. 
The court of chancery from an 
early day rejected the common-law 
rule, “and, acting upon the princi¬ 
ple that a man may bind himself to 
do anything not impossible, and that 
he ought to perform his obligation 
when not illegal, equity has . . . 
given effect to assignments of every 
kind of future and contingent inter¬ 
ests or possibilities in real or per¬ 
sonal property when made on a val¬ 
uable consideration.’’—Casady v, 
Scott 237 P. 415, 421, 40 Idaho 137. 

35. Idaho.—Casady v, Scott, 237 P. 
415, 40 Idaho 137. 

Ind.—^^tna Trust & Savings Co. v. 
Nackenhorst, 122 N.E. 421, 123 N, 
E. 353, 188 Ind. 621, rehearing de¬ 
nied 125 N.E. 213, 188 Ind. 621. 

Md.—^Keys v. Keys, 129 A. 504, 148 
Md. 397. 

Mass.—Licker v. Gluskin, 164 N.E. 

613, 265 Mass. 403, 63 A.L.R. 231. 
Miss.—^Everman v. Robb, 52 Miss. 
653, 24 Am.R. 682. 

Pa.—^Fisher’s Estate, 14 Pa.Dist & 
Co. 89. 
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ture contingent interests in things real or person¬ 
al may be assigned at law.^S 

Coupled with interest Where, however, a mere 
possibility, is coupled with a present interest in the 
property, it is capable of being assigned at common 
law.57 For example, where the assignor has a pres¬ 
ent interest in that of which the thing assigned is 
the product, growth, or increase, he has a present 
vested right to such future product, growth, or in¬ 
crease when it shall come into existence, which right 
is assignable.38 

b. Rule in Equity 

Property to be subsequently acquired, and future and 
■contingent interests, may, by the weight of authority, 
be assigned in equity, the assignment to take effect as 
soon as the property or interest comes into existence 
•and possession. 


Standing statutory provisions which merely declare 
the preexisting rules of law relating to the transfer 
of such estates or interests, and do not change the 
preexisting rules of equity.^o A court of equity, 
for example, will uphold an assignment of an inter¬ 
est under a will, such as of a contingent bequest and 
legacy, to take effect on the happening of some fu¬ 
ture event, as the coming of age of the beneficiaries 
or the death of some other person.'^i 

Theory of enforcement Equity does not hold that 
an assignment of such an estate or interest operates 
as a present transfer, but construes it as operating by 
way of a present contract to give a title which, as 
between the parties, takes effect and attaches to the 
subject as an equitable title or lien, which equity will 
enforce, as soon as it comes into existence and pos¬ 
session, without the necessity of any new act.'^^ 


In equity, by the great weight of authority, there In a few states, however, the assignment of mon¬ 
can be a valid assignment of funds or property to be ey or property to be acquired in the future, but 
•subsequently acquired, and of contingent and ex- which has neither an actual nor potential present 
pectant interests^S^ and this rule applies notwith- existence, as where there is no valid existing con- 


Tex.—Skipper v. Davis, (Civ.App.) 

59 S.W.(2d) 454. 

5 C.J. p 852 note 45. 

After-acquired property 
Under the strict principles of the 
common law, an assignment of fu¬ 
ture acquired property might be 
treated as mere possibility not cou¬ 
pled with a present interest and 
therefore not ground for an action at 
law, since generally one may not sell 
what he does not own.—Newbury- 
port Soc. for Relief of Aged Women 
V. Noyes, (Mass-.) 192 N.E. 54. 

"36. N.Y.—^In re Heye’s Estate, 269 
N.T.S, 530, 149 Mise. S90. 

Tex.—Skipper v. Davis, (Civ.App.) 

59 S.W.(2d) 454. 

5 C.J. p 852 note 45 [g]. 

37. Cal.—Dallas v. Knox-Powell 
Stockton Co., (App.) 30 P.(2d) 621. 

Idaho.—Casady v. Scott, 237 P. 415, 
40 Idaho 137. 

Mass.—^Dicker v. Gluskin, 164 N.E. 

613, 265 Mass. 403, 63 A.L.R. 231. 
N.Y.—Hills V. Flynn, 146 N.Y.S. 508, 
161 App.Div. 127. 

Or.—^Hawkins & Roberts v. Jerman, 
35 P.(2d) 248. 

Va.—Snyder v. GrandstafC, 31 S.E. 

647, 96 Va. 473, 70 Am.S.R. 863. 

•5 C.J. p 854 note 46. 

38. Mass.—^Low V. Pew, 108 Mass. 
347, 11 Am.R. 367. 

Miss.—^Eveman v. Robb, 52 Miss. 

653, 24 Am.R. 682. 

5 C.J. p 854 note 47. 

39. U.S,—In re Landis, (C,C.A.I11.) 
41 P.(2d) 700, certiorari denied 
Farmers* Bank of Mount Pulaski, 
Ill., V. Bickenbach, 51 S.Ct. 77, 282 
U.S. 872, 75 L.Ed. 770—Farmers’ 
Bank of Greenville, v. Blount, (C. 


CA.N.C.) 8 F.(2d) 443, affirming 
(D.C.) Blount V. Farmers' Bank of 
Greenville, 297 F. 277. 

Idaho.—Casady v. Scott, 237 P. 415, 
40 Idaho 137. 

Md.—Keys v. Keys, 129 A. 504, 148 
Md. 397. 

N.C.—^Bourne v. Farrar, 104 S.E. 170, 
ISO N.C. 135—Smith v. Witter, 94 
S.E. 402, 174 N.C. 616. 

5 C.J. p 854 note 50. 

A mere intangible right may be 
the subject of an equitable assign¬ 
ment by a contract to pledge it, 
when reduced to tangible form.—^In 
re Dier, (C.C.A.Pa.) 296 F. 816, cer¬ 
tiorari denied Ehrich v. Eisenlohr, 
44 S.Ct. 459, 265 U.S. 584, 68 L.Ed. 
1191. 

An assignment of corncobs to be 
grown is valid and enforceable in 
equity.—^Klebba v. Missouri Meers¬ 
chaum Co., (Mo.App.) 257 S.W. 174. 

40. Bridge v. Kedon, 126 P. 149, 163 
Cal. 493, 43 L.R.A.(N.S.) 404—6 C. 
J, p 854 note 50 [b]. 

41. Clarke v. Fay, 91 N.E. 328, 205 
Mass. 228, 27 L.R.A.(N.S.) 454—6 
C.J. p 855 notes 51, 52. 

As property 

The interest which one has under 
a will, his right to receive property 
thereunder being contingent only on 
his surviving his father, although 
the amount may be increased by 
others dying without issue before hia 
father, and although his share may 
be increased or diminished by broth¬ 
ers or sisters dying or being born 
before the death of his father, is 
more than a mere possibility, and is 
a vested interest in a contingent 
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right, which is "property** and as¬ 
signable.—Clarke v. Fay, 91 N.E. 
328, 331, 205 Mass. 228, 27 L.R.A.(N. 
S.) 454. 

42. U.S.—In re Landis, (C.C.A.I11.) 
41 P.(2d) 700, certiorari denied 
Farmers' Bank of Mount Pulaski, 
Ill., V. Bickenbach, 51 S.Ct. 77, 282 
U.S. 872, 75 L.Ed. 770. 

Idaho.—Casady v. Scott, 237 P. 415, 
40 Idaho 137. 

Ill.—^Dieke v. Dieke, 182 Ill.App. 13. 
Iowa.—Edler v. Frazier, 156 N.W. 
182, 174 Iowa 46. 

Me.—^Emerson v. European, etc., R. 

Co., 67 Me. 387, 24 Am.R. 39. 

N.Y.—In re Heye’s Estate, 269 N.Y. 

S. 630, 149 Misc. 890. 

Pa.—Fisher's Estate, 14 Pa.Dist. & 
Co. 89. 

5 C.J. p 856 note 56. 

Equitable property in abeyance 
The assignment creates an equita¬ 
ble ownership or property in abey¬ 
ance, which changes into an absolute 
property upon the happening of the 
future event.—Casady v, Scott, 237 
P. 415, 40 Idaho 137. 

Wife’s inchoate interest 
Under statutory provisions that 
one third of a husband's real estate 
shall descend to his widow in fee 
simple, and that a surviving wife is 
entitled to one third of all the real 
estate of which her husband may be 
seized in fee simple, a wife’s in¬ 
choate interest in her husband's 
lands is not a present estate, and so 
long as that title remains in the 
husband her inchoate right alone 
cannot be conveyed,—In re O’Con¬ 
nor’s Estate, 23 P.(2d) 1031, 218 Cal. 
518, 88 A.L.R. 856. 
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tract for the payment of such money, or the de¬ 
livery of such property to the assignor, gives the 
assignee neither a legal title to, nor an equitable 
lien upon, such money or property,^^ and such assign¬ 
ment operates only as a license from the assignor to 
the assignee to take the money or property into pos¬ 
session when it is acquired.44 Under this view un¬ 
til some such new act the assignee has no title or 
lien good as against attaching creditors or others 
who first reduce the property to possession.45 In 
any case the legal title remains in the assignor un¬ 
til the equitable lien is enforced by judicial pro¬ 
ceedings or until some new act intervenes by which 
the assignor puts the assignee in possession of the 
thing assigned^s 

§ 13. - Right of Entry 

A right of reentry for breach of a condition subse¬ 
quent is generally not assignable, except where It is per¬ 
mitted by statute, or in some states in which the rule 
against maintenance is not in force and which recognize 
assignments after condition broken. 

By the common-law a right of reentry, reserved 
for breach of condition subsequent, can be exercis¬ 
ed only by the grantor, or his heirs, as explained in 
the title Deeds § 148 [18 CJ. p 366 notes 32, 33], 
and accordingly at common law such right is not as¬ 
signable, before condition broken,^7 for the reason 
that the grantor, having granted away his entire 
interest in the land, has only a possibility of reverter, 
which is no more an interest or estate in the land 
than the possibility of its reconveyance to him;^^ 
and likewise is not assignable after condition bro¬ 
ken,for the reason that such an assignment of a 
mere right of action is regarded as promoting main¬ 
tenance and therefore contrary to public policy.so 


§ 14 

In some states, however, such right of reentry 
may be assigned, before condition broken, under stat¬ 
utes making such a right transferable or ex¬ 
tending the right to assignees.®^ So also in states 
in which the old common-law doctrine of livery of 
seizin and the rule against maintenance are no 
longer in force, it has been held that a right of entry 
after condition broken is now assignable, in accord¬ 
ance with the maxim, ^^cessante ratione legis, cessat 
ipsa lex.”52 

Easements on condition, A right of entry reserv¬ 
ed in the grant of an easement upon condition also 
constitutes an exception to the common-law rule, 
and is assignable by a conveyance of the servient 

tenement.53 

§ 14 . _ Expectancies 

a. Rule at law 

b. Rule in equity 

a. Eule at Law 

An assignment by a prospective heir or devisee of his 
expectancy of acquiring an estate by descent or will is 
void at law. 

Under the general rule of the common law, and 
statutes merely declaratory thereof, against the va¬ 
lidity of the assignment of a mere possibility or right 
which has no present existence either actual or poten¬ 
tial, (supra § 12) an assignment by a prospective 
heir or devisee of his expectancy of acquiring an 
estate by descent or devise in the property of his 
ancestor is invalid and unenforceable at law®^ as 
lacking a lawful subject matter and being contrary 
to public policy,55 unless the expectancy is coupled 


43. Wellsburff First Nat. Bank v. 
Kimberlands, 16 W.Va. 555—5 C. 
.T. p 857 note 57. 

44. Mass.—^IVToody v. Wright, 13 
Mete. 17, 46 Am.D. 706—^Jones v. 
Richardson, 10 Mete. 481. 

Wis.—O’Niel v. Wm. B. H. Kerr Co., 
102 N.W. 573, 124 Wis. 234, 70 L.R. 
A. 338. 

45. Moody V. Wright, 13 Mete. 
(Mass.) 17, 46 Am.D. 706—5 C.J. p 
857 note 59. 

46. Black v. Sully, 123 N.T.S. 371, 
138 App.Div. 562. 

47. Bouvier v. Baltimore, etc., R. 
Co., 51 A. 781, 67 N.J.Law 281, 60 
L.R.A. 750—5 C.J. p 857 notes 61, 
62. 

48. Bouvier v. Baltimore, etc., R. 
Co., supra—5 C.J. p 857 note 64. 

49. Moore v. Sharpe, 121 S.W. 341, 
91 Ark. 407—5 C.J. p 857 notes 61, 
63. 

50. Moore v. Sharpe, supra—5 C.J. 
p 858 note 65. 

6 C.J.S.-^7 


51. Cal,—Johnston v. City of Los 
Angeles, 168 P. 1047, 176 Cal. 479. 

N.T.—^Van Rennelaer v. Slingerland, 
26 N.T. 580. 

5 C.J. p 858 note 66. 

52. Bouvier v. Baltimore, etc., R. 
Co., 51 A. 781, 67 N.J.Law 281, 289, 
60 L,R.A. 750—5 C.J. p 858 notes 
67, 68—18 C.J. p 366 note 34. 

53. Wash.—Reichenbach v. Wash¬ 
ington Short Line R. Co., 38 P. 
1126, 10 Wash. 357. 

Wis.—^Pinkum v. Eau Claire, 51 N.W. 
550, 81 Wis. 301. 

54 . U.S.—In re Landis, (C.C.A.I11.) 

41 F.(2d) 700, certiorari denied 

Farmers’ Bank of Mount Pulaski, 
Ill., V. Bickenbach, 51 S.Ct. 77, 282 
U.S. 872, 75 L.Ed. 770. 

Idaho.—Casady v. Scott, 237 P. 415, 
40 Idaho 137. 

Ind.—Hight v. Carr, 112 N.B. 881, 185 
Ind. 39. 

Iowa.—Klingensraith v. Klingen- 
smith, 183 N.W. 75, 193 Iowa 350. 
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Ky.—^Hunt v. Smith, 230 S.W. 936, 191 
Ky. 443, 17 A.L.R. 588. 

Md.—^Keys v. Keys, 129 A. 504, 148 
Md. 397. 

N.J.—Fidelity Union Trust Co. v. 
Reeves, 125 A. 582, 96 N.J.Eq. 490, 
affirmed 129 A. 922, 98 N.J.Eq. 412 
—Burmeister v. Burmeister, 123 A. 
259, 95 N.J.Eq. 418. 

Ohio.—Hite v. Hite, 166 N.E. 193, 120 
Ohio St. 253, affirming 165 N.E. 
542, 31 Ohio App. 199. 

Pa.—^Douglass^s Estate, 17 Pa.Dist. & 
Co. 672. 

S.D.—^Avon State Bank v. Commer¬ 
cial & Savings Bank, 207 N.W. 
654, 49 S.D. 575, 44 A.L.R. 1462. 
Tex.—Skipper v. Davis, (Civ.App.) 

59 S.W.(2d) 454. 

5 C.J. p 858 note 74. 

55. Ky.—^Hunt v. Smith, 230 S.W. 

936, 191 Ky. 443, 17 A,L.R. 588. 
Ohio.—Hite v. Hite, 166 N.E. 193, 120 
Ohio St. 253, affirming 165 N.E. 
642, 31 Ohio App. 199. 
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with an interest in such property.56 

Under some statutes, however, an expectant es¬ 
tate is assignable in the same manner as an estate 

in possession.57 

b. Rule in EoLuity 

(1) In general 

(2) Knowledge and assent of ancestor 

(3) Confirmation 

(1) In General 

An assignment of an expectancy will be upheld and 
enforced In equity if made in good faith and for a valua¬ 
ble consideration. 

In equity, as a general rule, an expectant heir, de¬ 
visee, or legatee may, in the lifetime of the ances¬ 
tor or testator, assign or release his expectant in¬ 


terest in the estate of the latter, and if such assign¬ 
ment is made by one who is sui juris,^^ and who 
survives the ancestor or testator,®^ is based on a 
valuable consideration (infra §§ 69-71), and is made 
in good faith and free from circumstances of fraud 
or oppression (infra § 66), a court of equity will up¬ 
hold and enforce it.®® It is not essential that such 
assignment be made to one already having some in¬ 
terest or possibility of interest in the property,®^ al¬ 
though that fact has been given weight in uphold¬ 
ing the transaction [infra subsection 14, b, (2)]. 

An assignment of an expectancy does not extin¬ 
guish the right of inheritance,^2 but operates only 
as an executory contract to convey the property or 
estate to the assignee when it ceases to be an expec¬ 
tancy, and comes into possession as a vested estate or 
interest, which equity will then enforce,®^ as by treat- 


Spes successiouis 

The assignment of a spes- succes- 
sionis is contrary to public policy, 
within a statute making claims and 
demands in contravention of public 
policy nontransferable.—In re Zim¬ 
merman’s Will, 172 N.T.S. 80, 104 
Misc. 516. 

56. Avon State Bank v. Commercial 
Savings Bank, 207 N.W. 654, 49 S. 
D. 575, 44 A.L.R. 1462. 

57. Cohalan v. Parker, 123 N.T.S. 
348, 138 App.Div. 849—In re Eis¬ 
ner’s Will, 221 N.T.S. 598, 129 
Misc. 106. 

58. Tate V. Greenlee, 207 S.W. 716, 
141 Tenn. 103. 

Inmate of home; stibs©q.nent insan¬ 
ity 

Where an inmate entering a home 
for the destitute contracted to con¬ 
vey her property then owned and 
thereafter acquired to the trustees 
of the home, the trustees were enti¬ 
tled to a legacy to the inmate who 
died without withdrawing from the 
home although she became incom¬ 
petent after entering the home.—^In 
re Jacobus’ Estate, (Wis.) 252 N.W. 
583. 

59. Johnson v. Breeding, 190 S.W. 
545, 136 Tenn. 528, L.II.A.1917C 
266. 

Effect of pre-decease of heir 

(1) Where deceased by warranty 
deed conveyed his expectancy as heir 
of his mother, but predeceased her, 
his children took by inheritance from 
grandmother, and were not bound by 
the covenant of warranty to relin¬ 
quish the property involved as aft¬ 
er-acquired property,—Johnson v. 
Breeding, 190 S.W. 545, 136 Tenn. 
528, L.R.A.1917C 266. 

(2) Where a remainderman who 
had an es-tate contingent on surviv¬ 
ing a life tenant died prior to the 
death of the life tenant, deeds by the 
heirs at law of the deceased remain¬ 


derman conveyed nothing, since the 
contingent remainderman did not 
own an estate of inheritance.—^Vance 
V. Humphreys, 241 S.W. 91, 210 Mo. 
App. 498. 

ea U.S.—In re Landis. (C.C.A.I11.) 
41 P.(2d) 700, certiorari denied 
Farmers’ Bank of Mount Pulaski, 
Ill. V. Bickenbach, 51 S.Ct. 77, 282 
U.S. 872, 75 L.Ed. 770. 

Idaho.—Casady v. Scott, 237 P. 416, 
40 Idaho 137. 

Ill.—Thornton v, Louch, 130 N.E. 
467, 297 Ill. 204. See Dumont, 
Roberts & Co. v. McDougal, 200 Ill. 
App. 683. , 

Iowa.—Gannon v. Graham, 231 N.W. 
675, 211 Iowa 516, 73 A.L.R. 1050— 
Lee V. Lee, 223 N.W. 888, 207 Iowa 
882—^Klingensmith v. Klingen- 
srnith, 185 N.W. 75, 193 Iowa 350— 
Richey v. Richey, 179 N.W. 830, 
189 Iowa 1300. 

Md.—Keys v. Keys, 129 A. 504, 148 
Md. 397. 

Mass.—^Newburyport Soc. for Relief 
of Aged Women v. Noyes, 192 N.E. 
54—Gadsby v. Gadsby, 175 N.E. 
495, 275 Mass. 159, 74 A.L.R. 434. 
N.J.—Fidelity Union Trust Co. v. 
Reeves, 125 A, 582, 96 N.J.Eq. 490, 
affirmed 129 A. 922, 98 N.J.Eq. 412. 
N.T.—Nugent v. Smith, 195 N.T.S. 

338, 202 App.Div. 279. 

N.C.—Smith v. Witter, 94 S.E. 402, 
174 N.C. 616. 

Ohio.—Hite v. Hite, 165 N.E. 542, 31 
Ohio App. 199, affirmed 166 N.E. 
193, 120 Ohio St. 253. 

Pa.—^Douglass’s Estate, 17 Pa.Dist. 
& Co. 672—^Lennig’s Estate, 6 Pa. 
Dist. 249, 19 Pa.Co. 289. 

S.C.—Wallace v. Quick, 153 S.E. 168, 
156 S.C. 248—^Blackwell v. Harrel- 
son, 84 S.E. 233, 99 S.C. 264. 
Tenn.—Tate v. Greenlee, 207 S.W. 
716, 141 Tenn. 103. 

Tex.—^Hammett v. Farrar, (Civ.App.) 
8 S.W. (2d) 236, affirmed (Com. 
App.) 29 S.W.(2d) 949—Wilson v. 
Beck, (Civ.App.) 286 S.W. 315— 
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Hughes V. Beall, (Civ.App.) 264 S. 
W. 171. 

5 C.J. p 858 note 75. 

Release 

A child having an expectancy in 
the residue of an estate may for a 
consideration release it to other chil¬ 
dren.—Simmons v. Ross, 110 N.E. 
507, 270 Ill. 372, Ann.Cas.l916E 256. 

61. Bridge v. Kedon, 126 P. 149, 163 
Cal. 493, 43 L.R.A.(N.S.) 404. 

62. Thornton v. Louch, 130 N.E. 
467, 297 Ill. 204—^Donough v. Gar¬ 
land, 109 N.E. 1015, 269 Ill. 565, 
Ann.Cas.l916E 1238. 

63 . U.S.—In re Landis, (C.C.A.I11.) 
41 F.(2d) 700, certiorari denied 
Farmers’ Bank of Mount Pulaski, 
Ill. V. Bickenbach, 51 S.Ct. 77, 282 
U.S. 872, 75 L.Ed. 770. 

Ill.—Thornton v. Louch, 130 N.E. 
467, 297 Ill. 204—^Donough v. Gar¬ 
land, 109 N.E. 1015, 269 Ill. 565, 
Ann.Cas.l916E 1238. See Dumont, 
Roberts & Co. v. McDougal, 200 Ill. 
App. 583. 

Iowa.—Lee v. Lee, 223 N.W. 888, 207 
Iowa 882—^Edler v. Frazier, 156 N. 
W. 182, 174 Iowa 46. 

N.J.—^Fidelity Union Trust Co. v. 
Reeves, 125 A, 5S2, 96 N.J.Eq. 490, 
affirmed 129 A. 922, 98 N.J.Eq. 412 
—^Burmeister v. Burmeister, 123 A. 
259, 95 N.J.Eq. 418. 

N.T.—Nugent v. Smith, 195 N.T.S. 

338, 202 App.Div. 279. 

Okl.—Kaylor v. Kaylor, 45 P.(2d) 
743. 

Pa.—Lennig’s Est., 6 Pa.Dist. 249, 19 
Pa.Co. 289. 

Tenn.—^Tate v. Greenlee, 207 S.W. 
716, 141 Tenn. 103—Johnson v. 
Breeding, 190 S.W. 545, 136 Tenn. 
528, L.R.A.1917C 266. 

5 C.J. p 859 note 78. 

“The assignee is regarded as bar¬ 
gaining for a legal interest depend¬ 
ing on a future, uncertain, and con¬ 
tingent event. The assignee acquires 
a right to the legal estate if it ever 
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ing the assignor as trustee of the legal title for the 
benefit of the assignees^ or by decreeing a specific 
performance as will be seen in the title Specific Per¬ 
formance § 63 [58 CJ. p 1032 note 58], or it may 
operate as an estoppel preventing the assignor from 
setting up the after-acquired title as will be seen 
from the title Estoppel § 22 [21 CJ. p 1076 notes 
63-65]; and such an assignment of an expectancy 
under a will, will be enforced notwithstanding the 
loss or destruction of the will, since it is merely an 
incident to the assignment.65 

Assignments of this character, however, are not 
favored and will be subject to close scrutiny by the 
courts and in some states an assignment of an 
expectancy is held to be void not only at law, but 
also in equity,67 notwithstanding the consent of the 
ancestor [infra subsection b (2)], or the fact that 
the attempted assignment was made to one interest¬ 
ed as a coheir apparent.®^ 

Under contract for testamentary disposition^ A 
contract to make a specific bequest or devise does 
not vest in the promisee an interest which he may as¬ 
sign to a third person not in privity with the promi¬ 
sor, so as to entitle the assignee to enforce it, either 
at law or in equity, against the estate of the prom¬ 
isor,or so as to entitle him, upon the contract he¬ 
wing abrogated, to sue such estate for damages ;70 but 
where on such abrogation a new contract is made 
under which other property of less value is bequeath¬ 
ed to the promisee, the assignee of the interest first 


§ 14 

agreed to be left may in equity impress that part 
of the estate with a proportionate interest in that 
which was actually left, after it has vested in the 
promisee.71 

Grotmds of doctrine. The whole doctrine of courts 
of equity, with respect to catching bargains with ex¬ 
pectant heirs and reversioners and others in like pre¬ 
dicament, assumes that one party is defenseless and 
exposed to the demands of the other, under the pres¬ 
sure of necessity.72 It assumes also that there is a 
direct or implied fraud upon the parent or other 
ancestor who, from ignorance of the transaction, 
is misled into a false confidence in the disposition of 
his property, so that without his knowledge and con¬ 
sent he diverts his bounty from the heir to a stran- 

ger.73 

(2) Knowledge and Assent of Ancestor 

Knowledge and assent of the ancestor to the assign¬ 
ment of an expectancy Is of great weight on the ques¬ 
tion of Its fairness, and by some decisions is essential 
to the assignment. 

As a general rule if the assignment of an expec¬ 
tancy to which the equitable doctrine as to dealings 
with expectancies would otherwise apply is made 
with the knowledge and assent of the ancestor or 
other person from whom the hope of succession is 
entertained it will not be set aside.Where, how¬ 
ever, as in some states, such an assignment is void 
both at law and in equity, as noted in the preceding 


vests in the assignor, but if it does 
not, he acquires nothing."—^Donough 
V. Garland, 109 N.E, 1015, 1017, 269 
Ill. 565, Ann.Cas.l916B 1238. 

64. Kornegay v. Miller, 50 S.E. 315, 
137 N.C. 659, 107 Am.S.R. 505. 

65. Kay lor v. Kay lor, (Okl.) 45 P. 
(2d) 743. 

ee. Iowa.—Gannon v. Graham, 231 
N.W. 675, 211 Iowa 516, 73 A.L.R. 
1050—Richey v. Richey, 179 N.W. 
830, 189 Iowa 1300. 

Ohio.—Hite v. Hite, 166 N.E. 193, 120 
Ohio St. 253, affirming 165 N.E. 
542, 31 Ohio App. 199. 

Wis.—Graef v. Kanouse, 238 N.W. 

377, 205 Wis. 597. 

5 C.J. p 859 note 82. 

Contracts distingnislied 

"There are . . . essential dif¬ 
ferences between a contract by the 
terms of which an expectant heir as¬ 
signs a possible interest in the es¬ 
tate of his ancestor to another upon 
a valuable consideration and a con¬ 
tract . . . where there is no con¬ 
sideration except the mutual prom¬ 
ises of the parties; the interest of 
each of the parties being wholly ex¬ 
pectant. Under such circumstances, 
there is a large speculative element 
involved in the transaction. The au- 


I cestor might for good reason disin¬ 
herit all but one of the parties to 
the contract and leave the remainder 
of his estate away from the family 
entirely, in which event the provi¬ 
sion made by the ancestor would, 
under the contract, be divided equal¬ 
ly between the expectant heirs. 
Many other situations might arise 
rendering the operation of such con¬ 
tracts, however fairly made, burden¬ 
some and unfair, principally for the 
reason that such contracts must of 
necessity deal with uncertainties. 
While such contracts may not be 
strictly speaking w-agering contracts, 
they have the highly speculative and 
some other vicious features of such 
contracts."—Graef v. Kanouse, 238 
N.W. 377, 379, 205 Wis. 597. 

67. Riggsby v. Montgomery, 271 S. 
W. 564, 208 Ky. 524—Consolida¬ 
tion Coal Co. V. Riddle, 248 S.W. 
530, 198 Ky. 256—Snyder v. Sny¬ 
der, 235 S.W*. 743, 193 Ky. 233— 
Hunt V. Smith, 230 S.W. 936, 191 
Ky. 443, 17 A.L.R. 588—Platt v. 
Platt, 225 S,W. 1067, 189 Ky, 801— 
Burton v. Campbell, 195 S.W. 1091, 
176 Ky. 495—5 C.J. p 860 note 88. 

Reason for rule 

"The public policy inhibiting such 
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contracts is founded upon the law’s 
regard for the protection of the 
weak, the youthful, and inexperienc¬ 
ed."—Burton V. Campbell, 195 S.W. 
1091, 1093, 176 Ky. 495—5 C.J. p 860 
note 88 [a]. 

Expectancy 

Where property was conveyed "to 
the use of” plaintiff's mother "and 
her children forever" until the moth¬ 
er's death plaintiff had no more than 
a mere expectancy which he could 
not convey.—Burton v. Campbell, 195 
S.W. 1091, 176 Ky. 495. 

68. Hall V. Hall, 155 S.W. 755, 153 
Ky. 379. 

69. Casady v. Scott, 237 P. 416, 40 
Idaho 137. 

70. Casady v. Scott, supra. 

71. Casady v. Scott, supra. 

72. Curtis v. Curtis, 40 Me. 24, 63 
Am.D. 651. 

73. McClure v. Raben, 33 N.E. 275, 
133 Ind. 507, 36 Am.S.R. 558—Mc¬ 
Clure V. Raben, 25 N.E. 179, 125 
Ind. 139, 36 Am.S.R. 558, 9 L.R.A. 
477—5 C.J. p 861 note 94. 

74. Curtis v. Curtis, 40 Me. 24, 63 
Am.D. 651—5 C.J. p 861 notes 95, 
96. 
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ibsection, concurrence of the ancestor in the trans- 
ction does not impart validity.'^s 

Some courts hold that such consent on the part 
f the ancestor is essential to the validity of the 
ssignment,'^® and that even though it is made for 

commendable purpose, if it is made without such 
ssent it is void as against public policy.'^^ it has 
een held, under this rule, that mere knowledge of 
hie conveyance and failure to object is not sufficient 
ut that positive assent duly expressed is essential,*^^ 
nd that the fact that the ancestor is insane and 
herefore incapable of consenting does not dispense 
7 ith the necessity for such consent.'^^ 

Other courts support the assignment, although 
lade without the ancestor's consent,so and where this 
s the rule the insanity of the ancestor is no objec- 
ion to the assignment this rule has been based on 
he ground that in case of the intestacy and unsound- 
less of mind of the ancestor the expectancy is a 
)resent existing right and a proper subject of assign- 
nent prior to the ancestor’s death, s2 

The better view seems to be that knowledge and 
consent of the ancestor, or its absence, is merely a 
drcumstance of great weight upon the issue of un¬ 


conscionableness or fraud in the transaction.*^ 
Family arrangements. Where the transfer of an 
expectancy is accomplished by means of a family 
arrangement, even under parental advice, if not un¬ 
due, there being no misrepresentation or suppression 
of fact, it will be valid but the intention of the 
expectant heir to release his interest in the estate 
should clearly appear.*5 An agreement between 
prospective heirs or devisees, of the same family, to 
divide or share equally in the expectancies from 
their parent’s estate is valid and binding although 
made without the knowledge and consent of the 
parent.** 

(3) Confirmation 

Subsequent confirmation of an Impeachable assign¬ 
ment of an expectancy may render it valid. 

Contracts made with expectant heirs or reversion¬ 
ers, which would otherwise be impeachable, may be 
rendered valid by acts of confirmation, as a subse¬ 
quent deliberate act confirming an unreasonable bar¬ 
gain, where the party is fully informed and under 
no fraud or surprise.*^ A ratification of the as¬ 
signment in writing executed subsequent to the an¬ 
cestor’s death may operate as a new assignment** 


C. MONEY DUE OR TO BECOME DUB 


J 15- In General 

The right to receive money due or to become due, as 
a general rule, is assignable. 


The right to receive money due or to become due 
under a contract, is not personal in nature,*2 and as 
a general rule is assignable,^* except to the extent 


75. Snyder v. Snyder, 235 S. W. 743, 

193 Ky. 233—5 C.J, p 862 note 4. 

Bffothier TUftltinff in soa»s conveyance 

(1) A deed purporting to convey, 
for ample consideration, an expec¬ 
tancy in an undivided sixth of the 
real estate owned by the grantor’s 
mother, in which conveyance the 
mother united, is unenforceable 
against the son, there being no es¬ 
tate which he owned or could con¬ 
vey.—Snyder v. Snyder, 235 S.W. 743, 
193 Ky. 233. 

(2) But a deed executed by a 
mother jointly with her son to se¬ 
cure an interest to the grantee of 
an expectancy assigned by her son, 
in which sufficient consideration was 
paid by the grantee to the son, at 
the instance and request of the 
mother, is valid.—Snyder v. Snyder, 
supra. 

re. Hight V. Carr, 112 N.E. 881, 185 

Ind. 39—^McClure v. Raben, 25 N. 

E. 179, 125 Ind. 139, 9 L.R.A. 477— 

Farmers’ Loan & Trust Co. v. 

Wood, 134 N.E. 899, 78 Ind.App. 

147—5 C.J. p 861 note 97. 

r7. Farmers* Loan & Trust Co. v. 

Wood, 134 N.E. 899, 78 Ind.App. 

147. 


78. Farmers’ Loan & Trust Co. v. 
Wood, supra. 

Failure to object not implied assent 
Where a testator knows of a con¬ 
veyance by a devisee of property 
then owned by the devisee and of his 
expectancy, the ancestor is presumed 
to know that the conveyance as to 
the expectancy is invalid without 
his express assent, so that he is not 
called upon to object thereto, and his 
failure to object cannot be consid¬ 
ered as an implied assent.—Farmers’ 
Loan & Trust Co. v. Wood, 134 N.E. 
899, 78 Ind.App. 147. 

79. Mich.—Stevens v. Stevens, 148 
N.W. 225, 181 Mich. 438. 

Ind.—^McClure v. Raben, 33 N.E. 275, 
133 Ind. 507, 36 Am.S.R. 558. 

80. Bridge v. Kedon, 126 P. 149, 163 
Cal. 493, 43 L.R.A.(N.S.) 404—5 C. 
J. p 861 note 99. 

81. N.C.—^Mastin v. Marlow, 65 N.C. 
695. 

Tex.—^Hale v. Hollon, 39 S.W. 287, 90 
Tex 427, 69 Am.S.R. 819, 36 L.R. 
A. 75—Searcy v. Gwaltney, 81 S.W. 
576, 36 TexCiv.App. 158. 

88. Young V, Hollingsworth, (Tex. 

Civ.App.) 16 S.W.(2d) 844. 

83. Gadsby v. Gadsby, 175 N.E. 495, 

1U60 


275 Mass. 169, 74 A.L.R. 484—6 C. 
J. p 862 note 2. 

84. Keys v. Keys, 129 A. 504, 148 
Md. 397—5 C.J. p 862 note 5. 

85. Power’s App., 63 Pa. 443—^Mil¬ 
ler’s App., 31 Pa. 337—5 C.J. p 862 
note 7. 

88. U.S.—Field v. Camp, (Ga.) 201 
F. 682, 120 C.C.A. 140, modifying 
(C.C.) 193 F. 160. 

Ga.—^Mercier v. Mercier, 50 Ga. 546, 
15 Am.R. 694. 

Mass.—Gadsby v. Gadsby, 175 N.E. 
495, 275 Mass. 159, 74 A.L.R. 434. 

Va.—Lewis v. Madison, 1 Munf.(15 
Va.) 303. 

87. Iowa.—^Dunham v. Bentley, 72 
N.W. 437, 103 Iowa 136. 

N.J.—^Dixon V. Bentley, 59 A. 1036, 
68 N.J.Eq. 108. 

5 C.J. p 863 notes 8-11. 

88. In re Zimmerman’s Will, 104 
Misc. 516, 172 N.Y.S. 80. 

89. In re Wright, (N.T.) 157 P. 544, 
85 C.C.A. 206, 18 L.R.A.(N.S.) 193, 
19 Am.Bankr. 454. 

90. Cal.—^Baumgarten v. California 
Pac. Title & Trust Co., 16 P.(2d> 
332, 127 Cal.App. 649. 
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that this right of assigning is limited by statute.^i 
Under this rule money due under a contract partly 
performed is assignable.92 

Such money or debt is assignable even though 
the contract under which it has matured is not it¬ 
self assignable.^3 

Money wrongfully taken. The fact that one of 
two or more joint assignors knows that money due 
them has been wrongfully taken and applied on a 
debt due by him to a third person does not deprive 
them of the right to assign the money to another.^^ 

§ 16. Accounts 

An open account is not assignable at common law, 
but may be assigned in equity and under some statutes 
so as to vest a beneficial interest in the assignee. 

An open account, while not assignable at common 
law^^ so as to enable the assignee to sue thereon 
in his own name (infra § 12S), is assignable in equity 
so as to vest the beneficial interest in the assignee,^® 
and takes effect on the fund or property when col¬ 
lected or received.^7 So also a balance due on mu¬ 
tual accounts may be assigned,^^ but a particular 
item of such mutual accounts may not be assigned be¬ 
fore balance struck so as to enable the assignee to 


sue the debtor.^® 

The assignment of unearned book accounts, while 
not transferring to the assignee any present inter¬ 
est,^ operates as an executory contract to transfer 
such accounts when earned and therefore to give the 
assignee an equitable title to them.2 

Under statutes. Under some statutes such as a 
statute authorizing the transfer of a thing in ac¬ 
tion, a mutual, open, and current account may be 
assigned,5 so that the assignee may sue thereon in his 
own name (infra § 125). It has been held, however, 
that an open account is not assignable under a stat¬ 
ute authorizing the assignment of a written instru¬ 
ment but, on the other hand, it has been held that 
an account which has been allowed, or upon which 
a balance is due, may be assigned under such a 
statute.5 

A memorandum of accounts given, not for the pay¬ 
ment of money, but merely as information on which 
to audit the accounts, is not assignable.® 

§ 17. Earned Salary, Pees, Wages, or Profits 

Earned salary, fees, or wages are generally assign^ 
able. 


Ga.—J. A. Cleary & Co. v. Fawcett, 
91 S.E. 227, 19 Ga.App. 184. 

Ky.—Pond Creek Coal Co. v. Riley 
Lester & Bros., 188 S.W. 907, 171 
Ky. 811. 

Ohio.—General Excavator Co, v. Jud¬ 
kins, 190 N.E. 389, 128 Ohio St. 
160. 

Tenn.—^Union & Planters Bank & 
Trust Co. V. Linden Street Chris¬ 
tian Church, 3 Tenn.App. 540. 

Tex.—Southern Surety Co. v. Bering 
Mfg. Co., (Civ.App.) 295 S.W. 337. 
5 C.J. p 864 note 18. 

<<Debt” assignable 

<1) “A debt is property which may 
be assigned, subject to the ordinary 
rules of the common law in deter¬ 
mining the rights of the assignee."— 
State St. Furniture Co. v. Armour & 
Co., 177 N.E. 702, 705, 345 Ill. 160, 76 
A.L.R. 1298, affirming 259 Ill.App. 
589. 

(2) Debts coming into existence 
from day to day when a retailer sold 
merchandise on credit to his custom¬ 
ers were "assignable choses in ac¬ 
tion."—^Kagan v. Wattendorf & Co., 
<Mass.) 3 N.E.(2d) 275. 

<3) “Everything that may be call¬ 
ed a debt, as a general rule, may be 
assigned."—Reef v. Mills Novelty 
Co., (Tex.Civ.App.) 57 S.W. (2d) 242, 
245. 

Sy contractor 

At common law a contractor could, 
by assignment of a contract or mon¬ 
eys earned thereunder, transfer to a 
third person a fund which was creat¬ 


ed through labor and materials fur¬ 
nished by a subcontractor, and from 
which such subcontractor expected 
to be paid.—Lee v. William Bailey 
Corporation, 196 N.E. 9, 267 N.Y. 161, 
modifying 269 N.T.S. 1, 240 App.Div. 
65—Bates v. Salt Springs Nat. Bank 
of Syracuse, 51 N.E. 1033, 157 N.T. 
322. 

Personal confidence is not ordinar- 
ily involved in a right to receive 
money due or to become due under 
a contract, and the right is gener¬ 
ally assignable without consent of 
other party.—^Murphy v. Luthy Bat¬ 
tery Co., 239 P. 341, 74 Cal.App. 68. 

91. Snite V. Chicago & E. I. Ry. Co., 
247 I11.APP. 118. 

92. Rodgers v. Torrent, 70 N.W. 
335, 111 Mich. 680—5 C.J. p 866 
note 39 [d]. 

93. Ill.—Peoples Nat. Bank of Kan¬ 
sas City V. Cosden, 283 Ill.App. 
31—Stern v. Gelder, 224 IlLApp. 
89. 

N.D.—^Dixon-Reo Co. v. Horton Mo¬ 
tor Co., 191 N.W. 780, 49 N.D. 304. 
5 C.J. p 865 note 20. 

94. Robinson v. Nelson, 226 N.W. 
341, 55 S.D, 326. 

95. Anderson v. Lewis, 10 Ark. 304 
—5 C.J. p 865 note 27. 

96. N.J.—Cogan v. Conover Mfg. 
Co., 64 A. 973, 69 N.J.Eq. 809, 115 
Am.S.R. 629. 

N.Y.—Hofferberth v. Duckett, 162 N. 

Y.S. 167, 175 App.Div. 480. 

5 C.J. p 865 note 28. 
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A salesman’s earned and open ac¬ 
count may be assigned, in the ab¬ 
sence of a contract inhibition.—Reef 
V. Mills Novelty Co., (Tex.Civ.App.) 
57 S.W. (2d) 242. 

97. N.Y.—Hofferberth v. Duckett, 
162 N.Y.S. 167, 175 App.Div. 480. 

Vt.—^Whittle V. Skinner, 23 Vt. 531. 

98. Pedley v. Doyle, 170 P. 602, 177 
Cal. 284—5 C.J. p 866 note 29. 

99. N.Y.—Heiliger v. Ritter, 138 N. 
Y.S. 212, 78 Misc. 264, 268. 

Pa.—^Nonatum Worsted Co. v. Webb, 
16 A. 632, 124 Pa. 125. 

1. Skipper v. Stokes, 42 Ala. 255, 94 
Am.D. 646—Purcell v. Mather, 35 
Ala. 570, 76 Am.D. 307—Stewart v. 
Kirkland, 19 Ala. 162. 

2. Purcell v. Mather, 35 Ala. 570, 
76 Am.D. 307—5 C.J. p 866 note 32. 

3. Cal.—Culver v. Newhart, 123 P. 
975, 18 Cal.App. 614. 

Va.—Phillips v. Portsmouth, 78 S.E. 

651, 115 Va. 180. 

5 C.J. p 866 note 35. 

4. Goode V. .^tna Casuyilty & Sure¬ 
ty Co.. 13 S.W.(2d) 6, 178 Ark. 451 
—Oberste Bros. v. Crabtree, 299 S. 
W. 6, 175 Ark. 107—Jett v. Max- 
field Co., 96 S.W. 143, 80 Ark. 167 
—St. Louis, etc., R. Co. v. Camden 
Bank, 1 S.W. 704, 47 Ark. 541. 

5. Tex.—^McDonough v. Tutt, 31 
Tex. 199. 

Va.—Porter v. Young, 6 S.E, 803, 86 
Va. 49. 

6. St. Louis, etc., R. Co. v. Camden 
Bank, 1 S.W. 704, 47 Ark. 541. 
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The reasons which forbid the assignment of un- 
irned salary by a public officer (infra § 21), do 
ot apply to an assignment of salary or fees which 
ave been earned^ and an assignment thereof is 
lerefore valid, as not being against public policy.^ 
alary, however, which is payable periodically can- 
ot be split up and assigned from day to day, as it is 
arned.^ 

Earned or due commissions or wages may be as- 
igned,^® and wages due under a contract of em- 
loyment on a daily wage scale payable semimonthly 
re assignable, although the semimonthly wage ac- 
ount has not yet matured.^^ 

18. Contingent Debts and Future Profits or 
Earnings 

A debt which is dependent on a contingency, and 
rofits, wages, or earnings which are to be acquir- 
d in the future are assignable where the assignor's 
igh<- thereto arises out of a contract which is in 
ixistence at the time of the assignment (infra § 19); 


but are not assignable where, at the time of the as¬ 
signment, no contract is in existence out of which 
the assignor’s right may arise (infra § 20). 

§ 19. - Under Existing Contract 

a. In general 

b. Wages or salary 

c. Nature and extent of employment un¬ 

der contract 

d. Termination and renewal of engage¬ 

ment 

e. Under statutes, 
a. In General 

A contingent debt, and money, earnings, or profits to 
become due In the future or on the performance of an 
existing contract are generally assignable, if there Is a 
reasonable expectancy that the fund will be earned and 
come into existence. 

A valid assignment may be made of a debt that 
is contingent, and of money, earnings, or profits to 
become due in the future or on the performance of 
an existing contract,^^ unless the contract contains 


r. Ex p. Stewart, 64 So. 36, 185 Ala. 
216—Stewart v. Sample, 53 So. 182, 
168 Ala. 270, 272. 

TJ.S.—Fischer v. Liberty Nat. 
Bank & Trust Co. in New York, (C. 
C.N.Y.) 61 F.(2d) 757, affirming 
(D.C.) 53 F.(2d) 856, certiorari de¬ 
nied Barker v. Fischer, 53 S.Ct. 
403, 288 U.S. 611, 77 L.Ed. 985— 
Boster v. First Nat. Bank, (D.C. 
Mich.) 5 F.Supp. 15. 

Cal.—^Trow v. Moody, 150 P. 77, 27 
Cal.App. 403. 

Idaho.—Vollmer v. Vollmer, 266 P. 
677, 46 Idaho 97. 

Neb.—^Woods v. Brown County, 251 
N.W. 839, vacating former opin¬ 
ion 249 N.W. 601, 125 Neb. 256. 

Or.—^Kaminsky v. Good, 265 P. 786, 
124 Or, 618. 

5 C.J. p 866 note 38. 

B. Cal,—Trow v. Moody, 150 P. 77, 
27 Cal.App. 403—^Wilkes v. Sievers, 
97 P. 677, 8 CaLApp. 659. 

W.Va.—^Stevenson v. Kyle, 24 S.E, 
886, 42 W.Va. 229. 

10. Ala.—^Decatur Finance Co. v. 
Newsom, 142 So. 438, 25 Ala.App. 
126, certiorari denied 142 So. 440, 
225 Ala. 126. 

Colo.—Rio Grande Extension Co. v. 

Coby, 3 P. 481, 7 Colo. 299. 

Conn.—Bixby v. Parsons, 49 Conn. 
483, 44 Am.R. 246. 

[11.—State St. Furniture Co. v. Ar¬ 
mour & Co., 177 N.E. 702, 345 Ill. 
160, 76 A.L.R. 1298, affirming 259 
I11.APP. 589. 

Mo.—^Service Purchasing Co. v. Bren¬ 
nan, 42 S.W.(2d) 39, 226 Mo.App. 
110, transferred (Mo.) 32 S.W.(2d) 
81. 

Dr.—State v. Elliott, 233 P, 867, 113 
Or. 632. 


As chose in action 

“The relationship between employ¬ 
er and employee with respect to un¬ 
paid wages is that of debtor and 
creditor, and the right of the em¬ 
ployee to those wages is a chose in 
action and as such may be assign¬ 
ed,**—State St. Furniture Co. v. Ar¬ 
mour & Co., 177 N.E. 702, 703, 345 
Ill. 160, 76 A.L.R. 1298, affirming 259 
Ill.App. 589. 

Samed insurance renewal commis¬ 
sions are assignable so as to permit 
the assignee, under an agreement 
with the insurance agent that com¬ 
missions earned should first be ap¬ 
plied to the agent’s debt to the as¬ 
signee, after the agent’s death, to ap¬ 
ply the commissions on a debt the 
agent owed the assignee.—^Baskin v. 
.iEtna Life Ins. Co., (Ark.) 79 S.W. 
(2d) 724. 

11. Service Purchasing Co. v. Bren¬ 
nan, 42 S.W. (2d) 39, 226 Mo.App. 
110, transferred (Mo.) 32 S.W.(2d) 
81. 

12. U.S.—^In re Bresnan, (D.C.Md.) 
45 F.(2d) 193. 

Ala.—^U. S. Fidelity & Guaranty Co. 
V. R. S. Armstrong & Bro., 142 
So. 576, 225 Ala. 276. 

Cal.—^Dallas v. Knox-Powell Stock- 
ton Co., (App.) 30 P.(2d) 621— 
Baumgarten v. California Pac. Ti¬ 
tle & Trust Co., 16 P.(2d) 332, 127 
Cal.App. 649—Silverstein v. Oak¬ 
land Title Insurance & Guaranty 
Co., 9 P.(2d) 846, 122 CaLApp. 73. 
Md.—Baust V. Fairfield Farms 
Dairy, 148 A. 236, 158 Md. 280. 
Mass.—Graustein v. H. P. Hood & 
Sons, 200 N.E. 14, 

Mo.—^Walker v. Whitten, (App.) 38 
S.W.(2d) 480. 


Mont.—^Herigstad v. Hardrock Oil 
Co., 52 P.(2d) 171. 

Tenn.—^Union & Planters Bank & 
Trust Co. V. Linden Street Chris¬ 
tian Church, 3 Tenn.App. 540. 

Tex.—^Beavers v. Consolidated Oil 
Co. of Texas, (Civ.App.) 31 S.W. 
(2d) 876—Southern Surety Co. v. 
Bering Mfg. Co., (Civ.App.) 295 S. 
W. 337. 

5 C.J. p 866 note 39. 

Actual existence of contract essen¬ 
tial 

"If the thing on which the assign¬ 
ment is intended to operate is wages 
to be earned under an employment 
or money to be realized by the per¬ 
formance of a contract, it is essen¬ 
tial to the validity of the assignment 
that the contract should be in actual 
existence at the time the assignment 
is made.”—^^tna Trust & Savings 
Co. V. Nickenhorst, 122 N.E. 421, 424, 
123 N.E. 353, 188 Ind. 621, rehearing 
denied 125 N.E. 213, 188 Ind. 621. 

A building contractor may assign 
the balance due and to become due 
from the owner under his contract. 
—Union & Planters Bank & Trust 
Co. V, Linden Street Christian 
Church, 3 Tenn.App. 540—King v. 
Hardin Lumber Co., (Tex.Civ.App.) 
187 S.W. 401—5 C.J. p 866 note 39 
Cs] (2). 

Interrelated transactions as contract 
As against the contention that the 
assignment is void, in that it pur¬ 
ports to assign money to be earned in 
the future under the terms of a con¬ 
tract not yet in existence, a highway 
contractor’s assignment to his sure¬ 
ty of payments deferred and percent¬ 
ages retained under an unexecuted 
contract with a town becomes effec- 
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a provision to the contrary.13 

Such an assignment is not an assignment of the 
contract,and it may be made although the contract 
itself under which the money is to become due is not 
assignable, and although the interest to be assign¬ 
ed is of little value or may become forfeited.!® 

At common law, as shown elsewhere in this title 
(supra § 3), a chose in action for money due, or to 
become due upon performance of a contract, was not 
assignable.!*^ However, in this respect the doctrine 
of equitable assignments has been gradually extend¬ 
ed in courts of law to meet the convenience of 
trade,!® the limitation that the action for the 
enforcement of such assignment must be brought 
in the name of the assignor, unless there is an ex¬ 
press promise by the debtor to pay the assignee, or 
unless a different rule is made by statute as shown 
hereinafter in sections 124 and 125. 

Earning and existence of fund. As between the 
parties, it is not essential that the fund assigned shall 
have been earned or be in existence at the time of 

tive when the surety’s bond is ac¬ 
cepted by the town, and the con¬ 
struction contract with the town is 
executed, since so interrelated there¬ 
with as to constitute a single trans¬ 
action.—Commercial Casualty Ins. 

Co. of Newark, N. J. v. Murphy, 184 
N.B. 434, 282 Mass. 100. 

13. Fairbanks v. Crump Irrigation & 

Supply Co„ 291 P. 629, 108 Cal. 

App. 197, rehearing denied 292 P. 

529. 108 Cal.App. 197. 

A provision that moneys due 
might be assigned by a contractor 
with the owner’s written consent pre¬ 
vents an assignment before due.— 

Fairbanks v. Crump Irrigation & 

Supply Co., 291 P. 629, 108 Cal.App. 

197, rehearing denied 292 P. 629, 108 
Cal.App. 197. 

14. Butler v. San Francisco Gas, 
etc., Co., 141 P. 818, 168 Cal. 41— 

5 C.J. p 868 note 41. 

15. Herigstad v. Hardrock Oil Co., 

(Mont) 52 P.(2d) 171—6 C.J. P 867 
note 40. 

16. In re Wright (N.T.) 157 F. 544, 

85 C.C.A. 206, 18 L.R.A(N.S.) 193, 

19 Am.Bankr. 454. 

17. U.S.—Carozza v. Boxley, (Va.) 

203 F. 673, 122 C.C.A 69. 

Va.—Tolson v. Elwet, 1 Leigh (28 
Va.) 436. 

18. U.S.—Burke v. U. S., 13 CtCl. 

231. 

Mass.—Gibson v. Cooke, 20 Pick. 15, 

32 Am.D. 194. 

19. Ala.—U. S. Fidelity & Guaranty 
Co. V. R. S. Armstrong & Bro., 142 
So. 576, 225 Ala. 276. 

N.Y.—Hinkle Iron Co. v. Kohn, 128 
N.E. 113, 229 N.Y. 179, reversing 
171 N.Y.S. 637, 184 App.Div. 181. 


the assignment; it is sufficient that it has a potential 
existence, that is that there is a reasonable expectan¬ 
cy that the fund will be earned and come into exist¬ 
ence ;!® in other words, a debt which has a potential 
existence may be assigned.®® It has also been held 
that it is not necessary that there be a binding con¬ 
tract under which the assignor may insist that 
the money shall become due; it is sufficient that 
there is an existing engagement out of which it is 
expected that money will become due.®! 

Installments- Money to become due in install¬ 
ments may be assigned, the assignment attaching to 
each installment as it becomes due and payable,®® 
or separate assignments may be made of respective 
installments.®® 

b. Wages or Salary 

The right of a private individual to wages or salary 
to be earned in the future under an existing contract of 
employment is generally the proper subject of an as¬ 
signment, which will be enforced in equity. 

Except to the extent that it is forbidden by stat- 

Obligatiou to pay on condition 
An obligation pursuant to an 
agreement for paying a certain sum 
of money on condition had a poten¬ 
tial existence with ultimate liability 
depending on performance of the 
contract.—^Beavers v. Consolidated 
Oil Co. of Texas, (Tex.Civ.App.) 31 
S.W.(2d) 876. 

Fledge in excess of debt 
Where a pledgee of corporate 
stock was by the pledgor's exercise 
of an option required to purchase 
the stock, the fund in excess of the 
debt secured by the pledge was sub¬ 
ject to assignment made by the 
pledgor to intervener, of which the 
pledgee had notice, prior to the exer¬ 
cise of the option, since the fund, 
although not actually in existence at 
the time of the assignment, had a 
potential existence.—Smitton v. Mc¬ 
Cullough, 189 P. 686, 182 Cal. 530. 

20. Md.—Seymour v. Finance & 
Guaranty Co., 142 A. 710, 155 Md. 
514. 

Mass,—Graustein v. H. P. Hood & 
Sons, 200 N.B. 14. 

5 C.J. p 868 note 46. 

21. Claycraft Co. v. John Bowen 
Co., (Mass.) 191 N.B. 403. 

22. General Excavator Co. v. Jud¬ 
kins, 190 N.E. 389, 128 Ohio St 160 
—5 C.J. p 866 note 39 [s] (1). 

A contractor’s assignment of in¬ 
stallments due on completion of the 
work, although made and consented 
to in advance of the work, becomes 
effective only when the work is com¬ 
pleted.—Fairbanks v. Crump Irri¬ 
gation & Supply Co., 291 P. 629. lOS 
Cal.App. 197, rehearing denied 292 P. 
529, 108 Cal.App, 197. 

23. Adler v. Kansas City, etc., R. 
Co., 4 S.W. 917, 92 Mo. 242. 


Pa.—^Bittenbender v. Sunbury, etc., 
R. Co., 40 Pa. 269. 

Tex.—Southern Surety Co. v. Bering 
Mfg. Co., (Civ.App.) 295 S.W. 337 
—King V. Hardin Lumber Co., 
(Civ.App.) 187 S.W. 401. 

6 C.J. p 868 note 45. 

Fund becoming due under building 
contract 

An agreement between a contrac¬ 
tor and his surety, whereby the con¬ 
tractor conveyed and assigned to the 
surety, as security for an indebted¬ 
ness then due and a subsequent in¬ 
debtedness which he might incur, all 
payments due or to become due un¬ 
der the building contract with the 
owner, constituted an assignment to 
the surety of a balance due the con¬ 
tractor, although the fund was not 
in actual existence at the time of 
the agreement, as It had a potential 
existence arising out of the contract, 
and came into actual existence by 
the completion of the contract.— 
Southern Surety Co. v. Bering Mfg. 
Co., (Tex,Civ.App.) 295 S.W. 337. 

Inference of continuance of contract 
Where, at the time one engaged in 
shipping milk to a dairy company 
assigned the proceeds of future 
shipments, he had been making regu¬ 
lar shipments for some time and the 
dairy company accepted the assign¬ 
ments and made unqualified promises 
to pay installments at future dates, 
such facts warrant the inference 
that there vras a continued contrac¬ 
tual duty of the assignor to make, 
and of the dairy company to accept, 
customary shipments, and hence the 
assignments were valid.—Baust v, 
Fairfield Farms Dairy, 148 A. 236, 
158 Md. 280. 
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ute (infra subsection e), the right of a private indi¬ 
vidual to wages or salary to be earned in the future, 
under a contract of employment existing at the time 
the assignment is made, is a property right which 
may be assigned,not only for the security and 
payment of a present indebtedness, but also for the 
security of future advances to be made to the as- 
signor.25 This rule is based on the theory that wages 
or money to be earned or become due under an ex¬ 
isting contract or employment is regarded, not as 
a naked possibility, but as a possibility coupled with 
an interest, a present existing right of property in 
potential possession, which is assignable.26 


Such an assignment of future wages is invalid 
at law because ineffective to pass the legal title,^^ 
but is enforceable in equity and operates therein 
as an executory contract which takes effect and 
transfers to the assignee the right to such wages as 
soon as they are earned.28 
An assignment of future wages, earnings, or sal¬ 
ary under an existing contract does not contravene 
public policy,*29 nor is its validity affected by an 
increase or decrease in the wages during the period 
covered by the assignment,20 or by a provision of the 
contract of employment, prohibiting an employee 
from assigning his wages and making such an as¬ 
signment ground for dismissal of the employee.2i 


24. Ala.—^Broadwell v. Imms, 70 So. 

294, 14 Ala.App. 437. 

Cal.—^Pacific Finance Corporation v. 
City of Lynwood, 300 P. 50, 114 
Cal.App. 509, rehearing denied 1 P. 
(2d) 520, 114 CaLApp. 509. 

Ill.—^Monarch Discount Co. v. Chesa¬ 
peake & O. Ry. Co. of Indiana, 120 
N.E. 743, 285 Ill. 233. 

Me.—^Holt V. American Woolen Co., 
150 A. 382, 129 Me. 108. 

Md.—^Baust V. Fairfield Farms 
Dairy, 148 A. 236, 158 Md. 280. 
Mich.—^Duluth, S. S. & A, Ry. Co. v, 
Wilson, 167 N.W. 55, 200 Mich. 313, 
L.R.A.1918E 763. 

Mo.—Service Purchasing Co. v. 
Brennan, 42 S.W.(2d) 39, 226 Mo. 
App. 110, transferred (Mo.) 32 S. 
W.(2d) 81. 

Mont.—Rate v. American Smelting 
& Refining Co., 184 P. 478, 56 
Mont. 277, 

W.Y.—^National City Bank of New 
York V. Bon Ray Dance Frocks, 
275 N.Y.S. 510, 153 Misc. 549— 
Jules-Wallace & Co. v. R. A Man¬ 
agement, 265 N.Y.S. 202, 148 Misc. 
ISO. 

Ohio.—^Public Finance Co. v. Rowe, 
174 N.E. 738, 123 Ohio St. 206, 74 

A. L.R. 900, affirming Rowe v. Pub¬ 
lic Finance Co., 174 N.E. 164, 37 
Ohio App. 133—^American Laundry 
Machinery Co. v. Daneman, 160 N. 

B. 897, 118 Ohio St. 331, affirming 
160 N.E. 867, 27 Ohio App. 103. 

Pa.—Trumbower v. Ivey, 2 Pa.Co. 
470. 

R. I.—Trottier v. Foley, 108 A 498, 
42 R.I. 422. 

S. C.—Dunbar v. Johnston, 169 S.E. 
846, 170 S.C. 160—Bryant v. Askin 
& Marine Co., 144 S.E. 231, 146 S. 

C. 520. 

Tex.—McKneely v. Armstrong, (Civ. 
App.) 212 S.W. 175, conforming to 
answers to certified questions 
(Tex.) 210 S.W. 192. 

Wis.—^Porte v. Chicago & N. W. Ry. 

Co., 156 N.W. 469, 162 Wis. 446. 

6 C.J. p 868 note 48. 

What law governs 
The assignor of future wages in 
one state could resist the enforce^ 


ment of the contract in another 
state, where it contravened the pub¬ 
lic policy of the latter state.—^Porte 

V. Chicago & N. W. Ry. Co., 156 N. 

W. 469, 162 Wis. 446. 

25, Ala.—^Broadwell v. Imms, 70 So. 
294, 14 Ala.App. 437. 

Ill.—State St. Furniture Co. v. Ar¬ 
mour & Co., 177 N.E. 702, 345 Ill. 
160. 76 AL.R. 1298, affirming 259 
Ill.App. 589—^Mallin v. Wenham, 70 
N.E. 564, 209 Ill. 252—Ellis v. Sa¬ 
line County Coal Compan 3 ^ 199 Ill. 
App. 219. See O’Neal v. Saline 
County Coal Co., 199 Ill.App. 192. 
Minn.—Leitch v. Northern Pac. Ry. 
Co., 103 N.W. 704, 95 Minn. 35, 5 
Ann.Cas. 63. 

Mo.—Service Purchasing Co. v. Bren¬ 
nan, 42 S.W.(2d) 39, 226 Mo.App. 
110, transferred (Mo.) 32 S.W.(2d) 
81, 

5 C.J. p 869 note 49. 

Attorney’s fees 

An attorney in private practice 
may assign his compensation for 
services to secure a creditor, even 
though the services are rendered for 
an executrix administering an estate 
in the probate court.—Slack v. Gun- 
erius, (C.C.AWis.) 67 P.(2d) 852. 

26. Cal.—^Walker v. Rich, 249 P. 56, 
79 CaLApp. 139. 

Ill.—^Brewer v. Griesheimer, 104 Ill. 
App. 323. 

Mass.—Low V. Pew, 108 Mass. 847, 
11 Am.R. 357. 

Ohio,—Rodijkeit v. Andrews, 77 N.E. 
747, 74 Ohio St. 104, 5 L.R.A(N.S.) 
564, 6 Ann.Cas. 761. 

5 C.J. p 869 note 50. 

Similar statement of mle 

“When wages to be earned under 
an existing or known and identified 
employment are assigned, there may 
be a reasonable expectation on the 
part of the parties that such wages 
will be earned, and, such possibility 
or expectancy being coupled with an 
interest, the thing assigned has a 
potential existence, and the assign¬ 
ment is valid.”—McBmeely v. Arm¬ 
strong, (Civ.App.) 212 S.W. 175, 177, 
conforming to answers to certified 
questions (Tex.) 210 S.W. 192. 
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27- Parker v. Routzahn, (C.C.A. 
Ohio) 56 F.(2d) 730, certiorari de¬ 
nied 53 S.Ct. 15, 287 U.S. 606, 77 
L.Ed. 527—Seaboard Small Loan 
Corporation v. Ottinger, (C.C.A. 
Va.) 50 P.(2d) 856, 77 A.L.R. 956. 

22. U.S.—^Parker v. Routzahn, (C. 
C.AOhio) 56 P.(2d) 730, certiorari 
denied 53 S.Ct. 15, 287 U.S. 606, 77 
L.Ed. 527—Seaboard Small Loan 
Corporation v. Ottinger, (C.C.A. 
Va.) 50 F.(2d) 856, 77 A.L.R. 956— 
In re Lawrow, (D.C.N.Y.) 6 F. 
Supp. 753—In re Lineberry, (D.C. 
Ala.) 183 F. 338. 

Minn.—^Leitch v. Northern Pac. Ry. 
Co., 103 N.W. 704, 95 Minn. 35, 5 
Ann.Cas. 63. 

Mont.—^Rate v. American Smelting 
& Refining Co., 184 P. 478, 56 
Mont. 277. 

N.Y.—Black v. Sully, 123 N.Y.S. 371, 
138 App.Div. 562—Hirschberg v. 
Chic Dress Co., 130 N.Y.S. 134, 72 
Misc. 339. 

As equitable lien 

A written assignment, duly record¬ 
ed, of future wages, effected an equi¬ 
table lien on wages, entitling the as¬ 
signee to recover in assumpsit for 
money had and received found due.— 
Holt V. American Woolen Co., 150 A 
382, 129 Me. 108. 

29- Pacific Finance Corporation v. 
City of Lynwood, 300 P. 50, 114 
Cal.App. 609, rehearing denied 1 P. 
(2d) 520, 114 CaLApp. 509—5 C.J. 
p 869 note 51. 

30. Ill.—Wabash R. Co. v. Smith, 
134 IlLApp. 574. 

Mass.—Boylen v. Leonard, 2 Allen 
407—^Brackett v. Blake, 7 Mete. 
335, 41 Am.D. 442. 

31. State St Furniture Co. v. Ar¬ 
mour & Co., 177 N.E. 702, 345 Ill. 
160, 76 AL.R. 1298, affirming 2'59 
IlLApp. 589—^Wabash R. Co. v. 
Burch, 134 Ill.App. 580—Wabash 
R. Co. V. Smith, 134 Ill.App. 574. 

As personal ooveiiaxit 
An agreement by an employee that 
during the period of his employment 
he will make no assignment of 



6 C.J.S. 


ASSIGNMENTS 


§ 19 


c. Nature and Extent of Employment under Oon** 

tract 

Future wages or earnings under an existing contract 
of empioyment may be assigned although such contract 
is indefinite as to the amount of compensation or the 
period of employment. 

It is not essential to the validity of an assignment 
of future earnings that the contract of employment 
shall be definite as to the amount of compensation, 
or the period of employment under it^^ Therefore 
it is immaterial that the assignor may be discharged 
or removed and that the employment may be termi¬ 
nated at any tirtie,^^ that he works from day to day 
and is hired for no specified time,3 5 or that he works 
by the piece and his wages per month vary.^® 

d. Termination and Renewal of Engagement 

An assignment of future wages is generally inopera¬ 
tive after the contract of employment is terminated, al¬ 
though the employment is subsequently resumed, unless 
the services are continuous. 

As a general rule an assignment of future wages 
becomes inoperative when the contract of employ¬ 
ment is terminated although the employment is sub¬ 
sequently resumed,^and such an assignment is also 
inoperative where it is made in the interim between 


a previous termination of the employment and a re¬ 
sumption thereof.^^ Where, however, the service is 
continuous, an assignment of wages under a sub¬ 
sisting engagement will extend to wages earned un¬ 
der a renewal of this engagement although at a dif¬ 
ferent rate of wages,unless the renewal is by 
a different principal.'*® 

e. Under Statutes 

Under statutes regulating the assignment of future 
wages or salaries, such an assignment is generally void 
unless it comes within certain exceptions or complies 
with certain conditions stated in the statute. 

The matter of assigning future or unearned wages 
or salaries has, in many states, been regulated by 
statutes, which prohibit and declare void all assign¬ 
ments of future wages, and salaries except such as 
fall within the exceptions and conditions named in 
such statutes, and, under some of which the taking 
of an assignment of wages as security for a loan, in 
violation of the statute, constitutes a criminal of- 
fense.*i 

Under some of these statutes any assignment of 
wages or salaries which are unearned at the time 
of the assignment, is void .^2 Under other statutes 


wages earned by him, although valid 
as between the employer and em¬ 
ployee, is merely a personal cove¬ 
nant of the employee for breach of 
which the employer might, if dam¬ 
ages ensue, have a cause of action, 
and does not prevent the employee 
from making an assignment of his 
wages.—Sacks v. Neptune Meter Co., 
258 N.T.S. 254, 144 Misc. 70, affirmed 
263 N.T.S. 462, 238 App.Div. 82. 
Validity of provision 
No principle of public policy or 
statute invalidates a contractual 
prohibition, as between an employer 
and his employee, against the em¬ 
ployee's assignment of wages.— 
Sacks V. Neptune Meter Co., 258 N.Y. 
S. 254, 144 Misc. 70, affirmed 263 N. 
Y.S. 462, 238 App.Div. 82. 

32» Service Purchasing Co. v. Bren¬ 
nan, 42 S.W.(2d) 39, 226 Mo.App. 
110, transferred (Mo.) 32 S.W.(2d) 
81—5 C.J. p 869 note 52. 

83. Ill.—^Monarch Discount Co. v. 
Chesapeake & O. Ry. Co. of Indi¬ 
ana, 120 N.E. 743, 285 Ill. 233— 
State Street Furniture Co. v. Ar¬ 
mour & Co., 259 Ill.App. 589, af¬ 
firmed 177 N.E. 702, 345 Ill. 160, 76 
A.L.R. 1298. 

Mo.—Service Purchasing Co. v. 
Brennan, 42 S.W.(2d) 39, 226 Mo. 
App. 110, transferred (Mo.) 32 S. 
W.(2d) 81—5 C.J. p 869 note 53. 

34. Wabash R Co. v. Smith, 134 Ill. 
App. 574—6 C.J. p 869 note 54. 

35. Dolan V. Hughes, 40 A. 344, 20 


R,I. 513, 40 I..R.A 735—5 C.J. p 
869 note 55. 

36. Kane v. Clough, 36 Mich. 436, 
24 Am.R. 599—5 C.J. p 870 note 56. 

37. Mass.—^Lightbody v. Smith, 125 
Mass. 51. 

R.I.—O’Keefe v. Allen, 39 A. 752, 20 
R.I. 414, 78 Am.S.R. 884. 

5 C.J. p 870 note 58. 

The assignmeiit ceases to have le¬ 
gal force as secxurity for a debt with 
the termination of the contract of 
service between the assignor and his 
employer at the time the assignment 
is made; it is not merely suspended 
in its operation to revive and to at¬ 
tach to every new contract of serv¬ 
ice made during its statutory life.— 
Raulines v. Levi, 121 N.E. 500, 232 
Mass. 42. 

38. Finelbatt v. Giant Laundry, 260 
N.Y.S. 385, 145 Misc. 889. 

Subordinate to garnishment 

A husband’s assignment of future 
wages before resuming an employ¬ 
ment previously terminated is sub¬ 
ordinate to a garnishment of such 
wages after the employment is re¬ 
sumed.—Finelbatt v. Giant Laundry, 
260 N.T.S. 385, 145 Misc. 889. 

39. Boylen v. Leonard, 2 Allen 
(Mass.) 407—Wallace v. Walter 
Hey wood Chair Co., 16 Gray 
(Mass.) 209. 

40. Adams v. Willimantic Linen Co., 
46 Conn. 320. 

An assignment of wages to accrue 
from partnership under an existing 
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employment does not cover wages 
accruing after the dissolution of the 
firm by the withdrawal of one part¬ 
ner and the substitution of another, 
although the employment is contin¬ 
ued under the new firm.—Adams v. 
Willimantic Linen Co., 46 Conn. 320. 

41. Andrews v. State of Ohio, 3 
Ohio App. 436, 21 Ohio Cir.Ct.(N. 
S.) 284, 35 Ohio Cir.Cn. 123, affirm¬ 
ing 16 Ohio N.P.(N.S.) 59. 

48. Ala.—Decatur Finance Co. v. 
Newsom, 142 So. 438, 25 Ala.App. 
126, certiorari denied 142 So. 440, 
225 Ala. 12G. 

Ga.—Atlanta Finance Co. v. South¬ 
ern R. Co., (App.) 84 S.E. 147— 
Bowen v. King, etc., Co., SO SwE. 
696, 14 Ga.App. 319—Central of 
Georgia R. Co. v. Dover, 57 S.E. 
1002, 1 Ga.App. 240. 

Mo.—Heller v. Lutz, 164 S.W. 123, 
254 Mo. 704, L,R.A.1915B 191. 

5 C.J. p 870 note 60. 

Assignment for relief fund 
An assignment by an employee of 
a corporation of a part of his future 
wages to a relief fund association 
of which he is a member is void un¬ 
der such a statute.—Wells v. Van- 
dalia R. Co., 103 N.E. 360, 56 Ind. 
App. 211. 

Independent promise 

A Statute providing that an as¬ 
signment of unearned wages shall 
be void does not apply to an em¬ 
ployer’s promise to pay an attor¬ 
ney for services rendered an em¬ 
ployee, if the employee works for 
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such an assignment is void only where it does not 
come within certain exceptions or fails to comply 
with certain conditions, named in the statute,as 
where the assignment is made at an excessive rate of 
discount^^ or where it is made to secure a loan.'*^ 
Such an assignment is not rendered void by a statute 
exempting wages from execution.^® A statute pro¬ 
hibiting such an assignment to secure a loan has 
no application to an assignment in payment of a 
debt,or made bona fide for value.^^ Where the 
statute limits the amount or per cent of wages or 
salary that may be assigned, a greater amount can¬ 
not be assigned by making two assignments.^^ 

Construction of statute. A statute regulating the 
assignment of wages should be liberally construed 
but the court, in making the construction, should 
be guided more by the purpose than by the phrase¬ 
ology of the statute.^^ 

^*Wages** and ^'salaries*^ included. These statutes 
usually apply to both unearned wages and unearned 
salaries,52 the words “wages” and “salaries” gener¬ 
ally being used as synonymous,^^ and the word “earn¬ 


ings” having the same meaning as “wages” and 
the statutory prohibition therefore has been held not 
to apply to an assignment of the monthly compen¬ 
sation of a bookkeeper,55 or amounts to become due 
a contractor under a contract.56 

'^Earned'' and ''due and payable,*' Under a stat¬ 
ute making invalid an assignment of wages, sala¬ 
ries, and earnings, not earned at the time of the 
assignment, the term “earned” is not synonymous 
with “due and payable,” but refers to and describes 
the wages for which the workman has done the work, 
whether or not they are then due, and therefore if 
they have been earned they are assignable although 
they are not yet due and payable.57 An assignment 
of money due under a contract which is substan¬ 
tially performed is not an assignment of future earn- 
ings.ss 

Retroactive effect of statute. In the absence of a 
provision to the contrary a statute inhibiting the 
assignment of unearned wages is not retroactive and 
does not apply to an assignment of wages earned 
prior to the taking effect of the statute,^^ or to an 


the employer.—-Walker v. Whitten, 
(Mo.App.) 38 S.W.(2d) 480. 

43. Thomnson v. Erie R. Co., 100 
N.E. 791, 207 N.Y. 171—6 C.J. P 
870 note 60. 

Consent of assignor’s wife 

A statute prohibiting the assign¬ 
ment of wages by a married man 
without the written consent of his 
wife extends to all assignments by 
a married man, and is not limited 
to assignments to wage brokers,— 
Cleveland, etc., R. Co. v. Marshall, 
105 N.E. 570, 182 Ind. 280. 
Exemption of employee engaged in 
interstate commerce 
A provision exempting any em¬ 
ployee engaged by a common carrier 
in interstate commerce applies, not 
to all employees of a common car¬ 
rier, where the carrier is engaged 
in interstate commerce, but only to 
employees who are engaged in in¬ 
terstate commerce.—Chicago, etc., R. 
Co. V. Ebersole, (Ind.) 87 N.E. 1090. 
3Etepeal of statute 
An act limiting the validity of an 
assignment of future wages to six 
months after execution thereof was 
not repealed by a subsequent act 
regulating such assignment as se¬ 
curity, for petty loan, and both acts 
must be given effect to extent to 
which their terms are not in conflict. 
—Liberty Finance Co. v. Schlissler, 
170 A. 173, 165 Md. 585. 

44. Sweat v. Commonwealth, 148 S. 
E. 774, 152 Va. 1041. 

45. Haverty Loan & Savings Co. v. 
. McAfee, 177 S.E. 241, 179 Ga. 673. 

Assigmueut of salary by a munici¬ 
pal employee to secure a loan is void, 


under such a statute, as to any part 
of the salary that is unearned at 
the date of the assignment.—Haver¬ 
ty Loan & Savings Co. v. McAfee, 177 
S.E. 241, 179 Ga. 673. 

Assignment to wag© broker 

(1) Under statutes prohibiting the 
assignment of unearned wages or 
salary to a wage broker, and declar¬ 
ing that any person, giving or loan¬ 
ing money to any wage-earner, on 
consideration of any assignment of 
wages, shall be deemed a “wage bro¬ 
ker,” where a merchant, on an em¬ 
ployee’s making an assignment of 
future wages, advanced him moneys 
to live and pay his bills, and the 
merchant, although denying that the 
advances were on the assignment, 
stated that but for it they would 
not have been made, the merchant 
must be deemed a wage broker.— 
Costello V. Great Palls Iron Works, 
196 P. 982, 59 Mont. 417. 

(2) However, an assignee of an 
independent contractor, who took an 
assignment of amounts to become 
due under the contract, as security 
for the contractor’s indebtedness-, 
was not a “wage broker” within 
such statute.—Security State Bank 
of Roy V. Melchert, 216 P. 340, 67 
Mont. 535. 

46. Mallin v. Wenham, 70 N.E. 564, 
209 Ill. 252, 101 Am.S.R. 233, 65 
L.R.A 602, affirming 103 Ill.App. 
609. 

47. Missouri Pac. R. Co. v. Warren, 
258 S.W. 130, 162 Ark. 199. 

48. Flood V. Empire Inv. Co., 133 S. 
E. 60, 35 Ga.App. 266. 
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48. Suite V. Chicago & E. I. Ry. Co., 
247 Iil.App. 118. 

50. Strom v. Prince, 279 N.Y.S. 589, 
154 Misc. 888. 

51. Strom v. Prince, supra. 

52. Murphy v. St. Louis County, 244 
N.W. 335, 187 Minn. 65. 

53. Speilberger v. Brandes, 58 So. 
75, 3 Ala.App. 590. 

54. Berlin Iron Bridge Co. v. Con¬ 
necticut River Banking Co., 57 A. 
275, 76 Conn. 477. 

55. Speilberger v. Brandes, 58 So. 
75, 3 Ala.App. 590. 

56. Ala.—^American Trust, etc., Bank 
V. O’Barr, 67 So. 794, 12 Ala.App. 
546. 

Conn.—^Berlin Iron Bridge Co. v. 
Connecticut River Banking Co., 57 
A. 275, 76 Conn. 477. 

Mass.—^William Gilligan Co. v. Cas¬ 
ey, 91 N.E. 124, 205 Mass. 26. 

57. Service Purchasing Co. v. Bren¬ 
nan, 42 S.W.(2d) 39, 226 Mo.App. 
110, transferred (Mo.) 32 S.W. (2d) 
81. 

“Earned” 

Under a statute prohibiting the as¬ 
signment of unearned wages, wages 
are “earned” whenever services hav<=‘ 
been rendered over a stated unit of 
time at an agreed wage scale wheth¬ 
er or not then due and payable.— 
Service Purchasing Co. v. Brennan, 
42 S.W. (2d) 39, 226 Mo.App. 110, 
transferred (Mo.) 32 S.W.(2d) 81. 

58. Jump V. Bernier, 108 N.E. 1027, 
221 Mass. 241. 

58. Thomas v. Pursman, 178 P. 870, 
. 39 Cal.App. 278. 
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assignment made before the passage of the statute 
but it has been held that a provision of the statute 
excepting certain debts from its operation applies 
to debts of the prescribed kind, although created be¬ 
fore enactment of the statute.®^ 

Validity of statutes. In some states the statutes 
prohibiting the assignment of unearned wages and 
salaries, have been very generally sustained as a 
constitutional exercise of the police power, on the 
ground that the situation and character of wage earn¬ 
ers, as a class, make them the proper objects of pro¬ 
tection by an exercise of the police power.62 On the 
other hand, in other states it has been held that salary 
earners, as a class, do not need this kind of pro¬ 
tection, and that therefore a statute prohibiting as¬ 
signments of all salaries cannot be supported under 
the police power,^3 and in such states the statutes and 
decisions recognize the general right of an employee 
to assign his wages or salary as security for a debt.®^ 

eo. Citizens* Loan Assoc, v. Boston, 
etc., R. Co., 82 N.E. 696, 196 Mass. 

528, 124 Atn.S.R, 584, 14 L.R.A.<N. 

S.) 1025, 13 Ann.Cas. 365. 

61. Winton v. Irwin, 64 So. 625, 10 
Ala.App. 390. 

62. Md.—Wight v. Baltimore & O. 

R. Co., 125 A. 881, 146 Md. 66, 37 
A.L.R. 864. 

Minn.—Murphy v. St. Louis County, 

244 N.W. 335, 187 Minn. 65, 

Va.—Sweat v. Commonwealth, 148 S. 

E. 774, 152 Va. 1041. 

5 C.J. p 871 note 61. 

Assignment at excessive discount 
A statute prohibiting the purchas¬ 
ing and taking of an assignment of 
salary at a discount exceeding ten 
per cent per annum is valid as 
against the contention that the stat¬ 
ute prevents a person to whom wa¬ 
ges are due from making a free dis¬ 
position thereof, thereby depriving 
him of liberty and property without 
due process of law, since in the ex¬ 
ercise of the police power, where 
public interest may be injuriously 
affected, the right of contract may 
be legally subjected to limitation.— 

Sweat v. Commonwealth, 148 S.B. 

774, 152 Va. 1041. 

A statute requiring certain formal¬ 
ities in the assignment of wages 
does not violate “due process of 
law,** even if the business of unre¬ 
strained buying of wages at a dis¬ 
count could be considered property. 

—^Wight V. Baltimore & O. R. Co., 

125 A. 881, 146 Md. 66, 37 A.L.R. 864. 

Wages of married man; assent of 
wife 

A statute regulating loan brokers, 
and providing that each assignment 
of wages and bill of sale upon the 
household furniture of a married 
man should be void unless made with 
the consent of his wife joining in the 
assignment, and signing and ac- 


A statute forbidding deductions by the employer 
from an employee’s wages except for advances made 
without discount or for a hospital or relief fund is 
not evidence of a public policy against the assignment 
of unearned wages.®® 

§ 20. —. Not Founded on Existing Con¬ 
tract ; i 

Future wages or earnings are generally not assign¬ 
able if the contract or employment under which they are 
to be earned is not in existence at the time of the as¬ 
signment. 

As a general rule an assignment of profits®® 
earnings, or wages to be earned in the future is 
void if, at the time of the assignment, there is no 
existing contract or employment under which such 
profits, earnings, or wages are to accrue,®*^ except 
to the extent that such an assignment may be au¬ 
thorized by statute.®® Under the general rule, an 

Pa.—^Fisher's Estate, 14 Pa.Dlst. & 
Co. 89—Trumbower v. Ivey, 2 Pa. 
Co. 470—Woodring v. Lehigh Val¬ 
ley R. Co., 2 Pa.Co. 465. 

Tex.—^McKneely v. Armstrong, 210 S. 
W. 192, 109 Tex. 363, answers to 
certified questions conformed to 
(Clv.App.) 212 S.W. 175—-Globe In¬ 
demnity Co. V. West Texas Lum¬ 
ber Co., (Civ.App.) 34 S.W. (2d) 
896—^First Nat Bank v. Campbell, 
(Civ.App.) 193 S.W. 197. 

Wis.—Porte v. Chicago & N. W. Ry. 
Co., 156 N.W. 469, 162 Wis. 446. 
C.J. p 871 note 64. 

The mere expectation of earning 
money cannot be assigned at com¬ 
mon law in the absence of any con¬ 
tract on which to found any such 
expectation.—Holt v. American 
Woolen Co., 150 A. 382. 129 Me. 108— 
Edwards v. Peterson. 14 A. 936, SO 
Me. 367, 6 Ara.S.R. 207—Gilman v. 
Raymond, 127 N.E. 794, 235 Mass. 
284. 

Money to become due within a given 
period 

An assignment of “any sum of 
money due, or which may become 
due, me as salary or wages for any 
subsequent month, or months, within 
the period of four years from the 
date of this instrument, from any 
person, firm, or corporation whom¬ 
soever for whom I may work,** is not 
valid as to wages earned in an em¬ 
ployment other than that in which 
the servant was when he executed 
the assignment, and not then antici¬ 
pated.—McKneely v. Armstrong, 
(Civ.App.) 212 S.W. 175, conforming 
to answers to certified questions 210 
S.W. 192, 109 Tex. 363. 

68. Gilman v. Raymond, 127 N.E. 

794, 235 Mass. 284. 

Money to he earned in given period 
• Under a statute authorizing an as¬ 
signment of wages that may be 


knowledging it, has been held con¬ 
stitutional, as promoting the public 
welfare.—^Ex parte Hutsell, 182 S. 
W. 458, 78 Tex.Cr. 589. 

63. State St. Furniture Co. v. Ar¬ 
mour & Co.. 177 N.E. 702, 345 Ill. 
160, 76 A.L.R. 1298, affirming 259 
IlLApp. 589—6 C.J. p 871 note 62. 
A statute for the painnent of wa¬ 
ges at least twice a month abridges 
the privileges of those to whom it is 
intended to apply by denying to 
them, in the provision against as¬ 
signment of wages, the right to pos¬ 
sess and enjoy their property, and 
is as to that provision unconstitu¬ 
tional and void.—^LIcGuigan v. Brown 
Automatic Hose Coupling, 17 Ohio N. 
P,(N.S.) 188. 

64. State St. Furniture Co. v. Ar¬ 
mour & Co,, 177 N.E. 702, 345 Ill. 
160, 76 A.L.R. 1298, affirming 259 
IlLApp. 589. 

65. Brewer v. Griesheimer, 104 Ill. 
App. 323. 

66. Globe Indemnity Co. v. West 
Texas Lumber Co., (Tex.Civ.App.) 
34 S.W. (2d) 896—5 C.J. p 871 note 
63. 

67. Cal.—Orkow v. Orkow, 23 P,(2d) 
781, 133 Cal.App. 60—^Walker v. 
Rich, 249 P. 56, 79 Cal.App. 139. 

Ill.—^Ellis V. Saline County Coal Co., 
199 Ill.App. 219. See Pearson v. 
O’Gara, 199 Ill.App. 194—^Draeger 
V. Wisconsin Steel Co., 194 IlLApp. 
440. 

Ind.—^.ffltna Trust & Savings Co. v. 
Nackenhorst, 122 N.E. 421, 123 N. 
E. 353, 188 Ind. 621, rehearing de¬ 
nied 125 N.E. 213, 188 Ind. 621. 
Md.—^Baust V. Fairfield Farms Dairy, 
148 A. 236, 158 Md. 280. 

Mo.—Sikeston Mercantile Co. v. 
Boardman, (App.) 204 S.W. 548— 
Close V. Independent Gravel Co., 
138 S.W. 81, 156 Mo.App. 411. 
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assignment cannot be made of a book account which 
as yet has no potential existence.®^ 

An assignment of wages or earnings, not founded 
on an existing contract, is void as tending to sub¬ 
ject wage-earners to harsh and unreasonable condi¬ 
tions of servitude, and as being against public pol¬ 
icy ;70 and on the ground that such future earnings 
or wages having no actual or potential existence at 
the time of the assignment constitute a mere pos¬ 
sibility not coupled with an interest and has also 
been held to be void on the ground that the assign¬ 
ment is too vague and uncertain to be sustained as 
a transfer of property.'^^ 

At least such an assignment is unenforceable at 
law against the employer.*^3 Jn some states, how¬ 
ever, while such an assignment conveys to the as¬ 
signee no present right, either legal or equitable, 
yet it operates, when the wages have been earned, 
to give the assignee an equitable right to collect 
them from the employer,*^^ and the rule has been 


stated that in equity, if the assignment specifies 
the time during which such wages are to be earned 
and the employment from which they are expected 
to arise, if no rule of public policy is contravened 
and no equities are violated, it will be upheld.*^5 

Under power of attorney. In accordance with the 
general rule an assignment cannot be made of wages 
or earnings, under a power of attorney executed 
before the contract or employment, under which 
the wages or earnings are to be earned, is entered 
into.'^s 

§ 21. — Salary or Fees of Public Officer 

A public officer, as a generai rule, cannot assign un¬ 
earned saiary or fees of his office. 

Although there are some decisions to the contra¬ 
ry, ^7 it is a well settled general rule that an as¬ 
signment by a public officer of the unearned sal¬ 
ary, wages, or fees of his office is void as against 
public policy,78 even though they are falsely repre- 


earned within a given period of 
years, future wages for such period 
from different employers and under 
different future contracts are as¬ 
signable, although wages to be earn¬ 
ed were not assignable at common 
law.—Gilman v. Raymond, 127 N.E. 
794, 235 Mass. 284. 

69. Ala.—Clanton Bank v, Robinson, 
70 So. 270, 195 Ala. 194. 

Iowa.—^In re Nelson’s Estate, 233 N. 
W. 115, 211 Iowa 168, 72 A.L.R. 
850. 

Mass.—Taylor v. Barton-Child Co., 
117 N.E. 43, 228 Mass. 126, L.R.A. 
1918A 124. 

70. N.T.—Jules-Wallace & Co. v. R. 
A. Management, 265 N.T.S. 202, 148 
Misc. 180. 

Pa.—^Woodring v. Lehigh Valley R. 
Co., 2 Pa.Co. 465. 

Wis.—^Porte v. Chicago & N. W. Ry. 
Co., 156 N.W. 469, 471, 162 Wis. 
446. 

71. Cal.—Walker v. Rich, 249 P. 56, 
79 Cal.App. 139. 

Md.—^Baust V. Fairfield Farms Dairy, 
148 A. 236, 158 Md. 280. 

Tex.—McKneely v. Armstrong, 210 S. 
W. 192, 109 Tex. 363, answers to 
certified questions conformed to 
(Civ.App.) 212 S.W. 175—First 
Nat. Bank v. Campbell, (Civ.App.) 
193 S.W. 197. 

Wis.—^Porte v. Chicago & N. W. Ry. 

Co.. 156 N.W. 469, 162 Wis. 446. 

5 C.J. p 871 note 65. 

72. Emerson v. European, etc., R. 
Co., 67 Me. 387, 393, 24 Am.R. 39— 
5 C.J. p 872 note 66. 

Va Jules-Wallace & Co. v. R. A. 
Management, 265 N.Y.S. 202, 148 
Misc. 180. 

74^ Sikeston Mercantile Co. v. 


Boardman, (Mo.App.) 204 S.W. 548 
—5 C.J. p 872 note 67. 

75. Holt V. American Woolen Co., 
150 A. 382, 129 Me. 108—Shaw v. 
Gilmore, 17 A. 314, 81 Me. 396. 

7®. Ill.—^Ellis V. Saline County Coal 
Co., 199 I11.APP. 219—M. G. Ogle 
Co-Operative House Furnishing Co. 
V. Shauman, 188 Ill.App. 4—^Rich¬ 
ards V. Inter Ocean Newspaper Co., 
181 Ill.App. 515—^Blakeslee v. 
Make-Man Tablet Co., 175 IlLApp. 
515. See Pearson v. O’Gara, 199 
Ill.App. 194—O'Neal v. Saline Coun¬ 
ty Coal Company, 199 IlLApp, 192. 
Neb.—Richards v. Chicago, R. I. & 
P. Ry. Co., 160 N.W. 892, 100 Neb. 
505. 

77. Hooker v. McLennan, 127 N.E. 
626, 236 Mass. 117—5 C.J. p 873 
note 71. 

78. U.S.—Fischer v. Liberty Nat. 
Bank & Trust Co. in New York, (C. 
C.A.N.Y.) 61 P.(2d) 757, affirming 
(D.C.) 53 F.(2d) 856, certiorari 
denied Barker v. Fischer, 53 S.Ct. 
403, 288 U.S. 611, 77 L.Ed. 985. 

Cal.—^Walker v. Rich, 249 P. 56, 79 
Cal.App. 139—Trow v. Moody, 150 
P. 77, 27 CaLApp. 403. 

N.J.—Kip V. People’s Bank & Trust 
Co., 164 A. 253, 110 N.J.Law 178. 
N.Y.—George C. Diehl, C. E., Inc., v. 
Sheehan, 251 N.Y.S. 254, 233 App. 
Div. 258, affirmed 180 N.E. 360, 258 
N.Y. 624. 

Ohio.—Burch v. Harte, 1 Ohio N.P. 
(N.S.) 477. 

Or.—^Kaminsky v. Good, 265 P. 786, 
124 Or. 618. 

Utah.—Tribune Reporter Printing 
Co. v. Homer, 169 P. 170, 61 Utah 
153. 

5 C.J. p 872 note 70. 
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Officers held public officers within 
general rule 

(1) Captain of a ferryboat operated 
by a county by virtue of legislative 
enactment, who is required to quali¬ 
fy under a United States statute 
and take an oath therein prescribed. 
—^Kaminsky v. Good, 265 P. 786, 124 
Or. 618. 

(2) County commissioner.—^Mur¬ 
phy V. St. Louis County, 244 N.W. 
335, 187 Minn. 65. 

(3) Notary public.—Kip v. People’s 
Bank & Trust Co., 164 A. 253, 110 N. 
J.Law 178. 

(4) Referee.—Burch v. Harte, 1 
Ohio N.P.(N.S.) 477. 

(5) Telegraph operator in depart¬ 
ment of police.—^Winson v. New Or¬ 
leans, 4 La.App. (Orleans) 169. 

(6) Other officers.—5 C.J. p 873 
note 76—p 874 note 91. 

Chief cleric of railroad 

An agreement by the chief clerk 
of a railroad at a point on the Can¬ 
adian line that he would remit to the 
railroad all fees earned by him as 
a customs broker, for the United 
States was not invalid as an assign¬ 
ment of fees or earnings by a public 
officer.—Duluth, S. S. & A. Ry. Co. 
V. Wilson, 167 N.W. 65, 200 Mich. 
313, L.R.A.1918E 763. 

Civil engineer 

(1) A contract under which an 
engineer’s employee accepts an ap¬ 
pointment as village engineer, un¬ 
der an arrangement that he would 
turn over to his employer all moneys 
received as village engineer is void 
as being by a public officer.—George 
C. Diehl, C. E., Inc. v. Sheehan, 251 
N.Y.S. 254, 233 App.Div. 258, affirmed 
180 N.E. 360, 258 N.Y. 624. 

(2) Under a contract of employ- 



6 C.J.S. 


ASSIGNMENTS 


§ 22 


sented to be earned and a collection under such 
an assignment is ineffectual as to such officer, and 
leaves the salary or fees still due so far as he is 
concerned.^® The general rule is especially appli¬ 
cable where, as in some jurisdictions, the rule, with 
some qualifications, is embodied in statutes restrict¬ 
ing and regulating the assignment of unearned 
wages and salaries,^! which statutes have been held 
valid as a proper exercise of the police powenS2 
The general rule is not changed by a statute mak¬ 
ing unearned salary or fees subject to garnishment.^^ 
An assignment of both earned and unearned salary 
or fees is deemed severable, and is valid as to so 
much as has been earned at the time of the assign- 
ment.84 

The reason for the general rule is not a desire to 
protect the private interest of such officers, but is 
one of public policy, based on the necessity of secur¬ 
ing the efficiency of the public service by insuring 
that the funds provided for its maintenance shall 
be received by those who are to perform the work, 
at the periods appointed for their payments,inas¬ 
much as such cii assignment tends to prevent the 
officer from having the interest in his work which 
he otherwise would have.^® 

Army or navy officer. In accordance with the gen¬ 
eral rule, and also in view of United States Army 
Regulations section 1440 and United States Revised 
Statutes section 1291 forbidding an officer to assign 


his pay accounts before due, an army or navy officer 
cannot assign his unearned pay,^'^ including the un¬ 
earned half pay of a retired officer.^^ It has been 
held, however, that where, in view of an officer’s 
absence from his post, under orders, he assigns his 
unearned pay to another who collects it when due, 
such payment is lawful and cannot be recovered 
from the assignee.89 

Partner as public officer. An agreement by a 
partner, on being elected to public office, to pay 
into the firm’s fund all salaries and commissions de¬ 
rived from his office, has been held void, as against 
public policy.90 On the other hand, such an agree¬ 
ment has been upheld, as not being a relinquishment 
of control of the salary or commissions, but only an 
agreement as to how it shall be employed when 
paid.^^ 

§ 22. - Fees of Executor, Administrator, 

Guardian, Receiver, or Trustee 

Unearned fees, or commissions of a receiver, execu¬ 
tor, or other fiduciary are generally not assignable. 

The general rule precluding a public officer from 
assigning unearned salaries or fees (supra § 21) has 
been extended so as to forbid the assignment, by 
a receiver,^2 executor, and other fiduciary of ex¬ 
pected fees or unascertained and unliquidated com¬ 
missions to be earned by the performance of duties 
of the trust.^^ 


ment, however, as engineer on vari¬ 
ous street improvements, under 
which contract he is obligated to 
prepare maps, plans, etc., furnish 
forms of resolutions, notices, and 
other writings required by the pro¬ 
ceedings, to do all engineering work 
to completion, and then to prepare 
assessment rolls and other docu¬ 
ments needed in the final stages of 
the proceedings, its engineer is not 
a public official as respects his right 
to assign his compensation.—Pacific 
Finance Corporation v. City of Lyn¬ 
wood, 300 P. 50, 114 Cal.App. 509, 
rehearing denied 1 P.(2d) 520, 114 
Cal.App. 509. 

Sighway employee 

One employed intermittently to 
render labor on public highways with 
his scrapers, wagons, and horses or 
mules is not a public officer, and his 
future earnings are assignable as 
against a judgment creditor’s pro¬ 
ceeding.—^Walker v. Rich, 249 P. 66, 
79 Cal-App. 139. 

A public school teacher is a con¬ 
tractual employee, not a public of¬ 
ficer, and hence may assign salary to 
be earned by him in the future.— 
Kimball v. Ledford, (Cal.App.) 57 P. 
(2d) 163. 

■79. El Paso State Nat. Bank v. 

Pink, (Tex.Civ.App.) 24 S.W. 937. 


80. Willis V. Weatherford Compress 
Co., (Tex.Civ,App.) 66 S.W. 472. 
SI. Murphy v. St. Louis County, 244 
N.W. 335, 187 Minn. 65—6 C.J. p 
872 notes 68, 69. 

An act of congress (Rev.St. § 3477; 
Act Pebr. 26, 1853), prohibiting the 
assignment of any claim or any in¬ 
terest in any claim against the Unit¬ 
ed States until after it has been al¬ 
lowed and a warrant for its payment 
issued, makes unlawful the assign¬ 
ment of the future earnings of the 
salaries of the officers and employees 
of the United States government.— 
Billings V. O’Brien, 45 How.Pr.(N.Y.) 
392. 

82^ Murphy v. St Louis County, 244 
N.W. 335, 187 Minn. 65. 

83. Tribune Reporter Printing Co. 
V. Homer, 169 P. 170, 51 Utah 153. 

84. Ex parte Stewart 64 So. 36, 185 
Ala. 216. 

85. Bliss V. Lawrence, 58 N.T. 442, 
445, 17 Am.R. 273—5 C.J. P 873 
note 73. 

86. Md.—Hohman v. Oren, (Md.) 
182 A. 587, 589. 

N.Y.—George C. Diehl, C. E., Inc., 
V. Sheehan, 251 N.Y.S. 254, 255, 233 
App.Div. 258, affirmed 180 N.E. 360, 

, 258 N.Y. 624. 


87. D.C.—U. S. V. Phillips, 6 App. 
D.C. 385. 

Pa.—^Elwyn’s Appeal, 67 Pa. 367. 

5 C.J. p 337 notes 34, 35. 

88. Elwyn’s Appeal, 67 Pa. 367— 
5 C.J. p 337 notes 36, 37. 

83. U. S. V. Phillips, 5 App.D.C. 385. 
80. S 3 .ntleben v. Froboese, 43 S.W. 
571, 17 Tex.Civ.App. 626. 

91. Mich.—McGregor, v- McGregor, 
90 N.W. 284, 130 Mich. 505, 97 Am. 
S.R. 492. 

N.Y.—Thurston v. Fairman, 9 Hun 
584. 

92. U.S.—^Fischer v. Liberty Nat. 
Bank & Trust Co. in New York, (C. 
C.A.N.Y.) 61 F.(2d) 757, affirming 
(D.C.) 53 F.(2d) 856, certiorari de¬ 
nied Barker v. Fischer, 53 S.Ct. 
403, 288 U.S. 611, 77 L.Bd. 985. 

N.Y.—Colonial Bank v. Sutton, 139 
N.Y.S. 1002. 79 Misc. 244. 

Until ascertained and allowed, 
compensation payable to an equity 
receiver is not assignable.—^Fischer 
V. Liberty Nat. Bank & Trust Co. in 
New York, (D.C.N.Y.) 53 P.(2d) 856, 
affirmed (C.C.A.) 61 F.(2d) 757, cer¬ 
tiorari denied Barker v. Fischer, 53 
S.Ct. 403, 288 U.S. 611, 77 L.Ed. 985. 

93. In re Furness, (C.C.A.N.Y.) 75 
F.(2d) 965, affirming (D.C.) 7 F. 
Supp. 844—5 C.J. p 874 note 92. 
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§ 23. Executed Contract 

A contract which has become executed may be as¬ 
signed. 

A contract, although otherwise nonassigiiable, may 
be assigned after it becomes executed by the per¬ 
formance of the conditions or obligations contained 
therein,94 as where a personal obligation therein 
has been practically discharged.95 If the contract 
has become fully executed and nothing remains to 
be done except to pay the money, the claim be¬ 
comes a chose in action, which is assignable,96 and, 
as has been explained, the right to the money may 
be assigned although the contract itself was not as¬ 
signable (supra § IS). 

An appeal bond or undertaking may be assigned 
by the obligee and it is not necessary to the va¬ 
lidity of the assignment that the judgment mentioned 
in the bond should also be assigned.98 


§ 24. Executory Contract 

a. In general 

b. Provisions permitting or prohibiting 

assignment 

a. In G-eneral 

A contract, not ?nvoIv?ng personal trust and confi¬ 
dence nor being for personal services, and the rights 
arising out of the contract, are generally assignable. 

Subject to certain exceptions in case of contracts 
involving relations of personal confidence or trust 
or being for personal services (infra § 26), it is a 
well-settled general rule that a contract and a right 
or benefit arising out of it, that is, the right of ei¬ 
ther party to the contract to its performance by 
the other party, may be assigned,99 unless such as- 


Assigmnesit “by aa executor of 
prospective commissions is wholly 
void as against public policy.—^In re 
Jacobs’ Will, 277 N.T.S. 131. 154 
Misc. 362. 

lu Maryland the extension of the 
principle precluding a public officer 
from assigning anticipated fees to 
the assignment of commissions of 
executors is not the rule, and accord¬ 
ingly it has been held that an execu¬ 
tor’s assignment to a coexecutor of 
his interest in commissions to be al¬ 
lowed to coexecutors is valid.—^Hoh- 
man v. Oren, (Md.) 182 A, 5S7. 

94. Perkins v. Hodsell, 50 Ill. 216. 

95. Penn v. Pickwick Corporation, 4 
P.(2d) 215, 117 Cal,App. 236. 

After a party in whom special con¬ 
fidence Is reposed performs h5s du¬ 
ties, he may assign the contract.— 
Houssels V. Jacobs, 77 S.W. 857, 178 
Mo. 579. 

Professional services 
An attorney may assign his con¬ 
tract for services where he has prac¬ 
tically rendered all the services he 
contracted to do before the assign¬ 
ment is made, it being substantially 
the assignment of a debt due.—Tay¬ 
lor V. Black Diamond Coal Min. Co., 
26 P. 51, 86 Cal, 589. 

96. Cal.—^Murphy v. Luthy Battery 
Co., 239 P. 341, 74 Cal.App. 68. 

Ill.—State St. Furniture Co. v. Ar¬ 
mour & Co., 177 N.B. 702, 345 Ill. 
160, 76 A.D.R. 1298, affirming 259 
Ill.App. 589—Ginsburg v. Bull Dog 
Auto Fire Ins. Ass’n of Chicago, 
160 N.E. 145, 328 Ill. 571, 56 A.L.R. 
1387, reversing 237 IlLApp. 656— 
Sloan V, Williams, 27 N.E. 531, 138 
Ill. 43. 

Miss.—Byars v. Griffin, 31 -Miss. 603. 
Mo.—^Leahy v. Dugdale, 27 Mo. 437. J 


Tenn.—Smith v. Hubbard, 2 S.W. 
569, 85 Tenn. 306. 

Character and credit no longer xna- 
terial 

“The element of the personal char¬ 
acter, credit, and substance of the 
party with whom the contract is 
made is no longer material, because 
the contract has been completed and 
all that remains to be done is to pay 
the amount due.”—Ginsburg v. Bull 
Dog Auto Fire Ins. Ass’n of Chicago, 
160 N.E. 145, 146, 328 Ill. 571, 56 A. 
L.R. 1387, reversing 237 Ill.App. 656. 

97. Craig v. Bncey, 78 Ind. 141. 

S«. Craig V. Encey, supra. 

99. U.S.—^Pennsylvania R. Co. v. 
Huston. (C.C.A.Ohio) 81 P.(2d) 704 
—Central Union Bank v. New York 
Underwriters’ Ins. Co., (C.C.A.S.C.) 
62 P.(2d) 823, 78 A.L.R. 494—Abra¬ 
ham Lincoln Life Ins. Co. v. Reyn¬ 
olds Mortg. Co., (C.C.A.Tex.) 30 P. 
(2d) 790, certiorari denied Reyn¬ 
olds Mortgage Co. v. Abraham Lin¬ 
coln Life Ins. Co., 50 S.Ct. 28, 280 

U.S. 570, 74 L.Ed. 623—Imperial 
Refining Co. v. Kanotex Refining 
Co., (aC.A.Kan,) -29 P.(2d) 193— 
Panhandle Lumber Co. v. Mackay, 
(C.C.A.Wash.) 21 P.(2d) 916—In re 
Seiffert, (D.C.Mont) 18 P.(2d) 444 
—^Baltimore Trust Co. v. New York 
Metropolitan Casualty Ins. Co., (D. 
C.Md.) 3 P.Supp, 404, affirmed (C. 
C.A.), 68 P.(2d) 121—American 

Smelting & Refining Co. v. Bunker 
Hill & Sullivan Mining & Concen¬ 
trating Co., (D.aOr.) 248 P. 172. 
CaL—^Fenn v, Pickwick Corporation, 
4 P.(2d) 215, 117 Cal.App. 236. .. 
D.C.—^Meyer v. WeLshington Times, 
Co., 64 APP.D.C. 218v '76 F,(2d). 
988, . certiorari deniei, Washington 
Times Co. v. Meyer, 55-’^S^!Ct. 646,. 
295 U.S. 734, 79 Xi.Ed. 1682. 
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Me.—Salmon Lake Seed Co. v. Fron¬ 
tier Trust Co., 153 A. 671, 130 Me. 
69. 

Md.—Crane Ice Cream Co. v. Termi¬ 
nal Freezing & Heating Co., 128 
A. 280. 147 Md. 588, 39 A.L.R. 1184. 
Mo.—Cool V. Rohrbach, (App.) 21 S. 
W.(2d) 919. 

Mont.—^Reed v. Woodmen of the 
World, 22 P.(2d) 819, 94 Mont. 374 
—Standard Sewing Mach. Co. v. 
Smith, 152 P. 38, 61 Mont. 245, L. 
R.A.191SA 292—^IMilwaukee Land 
Co. V. Ruesink, 148 P. 396, 50 Mont. 
489. 

N.Y.—Farone v. Hall, 220 N.Y.S. 1. 
128 Misc. 794—Tyler v. Barrows, 
6 Rob. 104. 

N.C.—High Point Casket Co. v. 
Wheeler. 109 S.E. 378. 182 N.C. 
459, 19 A.L.R. 391. 

Ohio.—Clephane v. The Progressive 
Realty & Building Co., 26 Ohio N. 
P.(N.S.) 513—^Albery v. Thompson, 
10 Ohio N.P.CN.S.) 230. 

Okl.—Sampson v. Beeler & Bennett, 
229 P. 777, 103 Okl. 229—Marker 

V. Gillam, 154 P. 351, 54 Okl. 766. 
Or.—^Polquet v. Woodburn Public 
Schools, 29 P.(2d) 554—Corvallis 
& A. R. R. Co. V. Portland, E. & E. 
Ry. Co., 163 P. 1173, 84 Or. 524. 
Pa.—Golden v. Tentzer & Schneyer, 
92 Pa.Super. 202. 

Tex.—^Dittman v. Model Baking Co., 
(Com.App.) 271 S.W. 75, affirming 
Model Baking Co. v. Dittman, (Civ. 
App.) 266 S.W. 802. 

Va.—J. Maury Dove Co. v. New 
River Coal Co., 143 S.E. 317, 150 
Va. ,796. 

W.Va.—Gilbert v. Norfolk & W. Ry. 

Co., 171 S.E. 814. 

5 C.J. p 874 note 94. 

Similarr statement of rule 

“The general rule is that an exec¬ 
utory contract, not necessarily per- 
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signment is unauthorized or forbidden by statute,^ 
by public policy,2 or by the nature or terms of the 
contract itself (infra § 24 subsection b). 

The test of assignability is sometimes said to be 
whether or not, on the death of a party, his exec¬ 
utor or administrator would succeed to his rights 
and liabilities but the true test is the intention of 
the parties, to be ascertained from a consideration 
of the nature of the acts or services to be performed 
and of the language used in the contract.^ 


Applications of principle. The principle has been 
applied to permit the assignment of an ordinary 
business contract for the delivery of particular ar¬ 
ticles, not requiring or importing any special reli¬ 
ance on the skill or business qualifications of the 
party to make the delivery the assignment of a 
contract in partial and reasonable restraint of trade,^ 
such as a covenant not to engage in a particular busi¬ 
ness within a given period ot time within a partic¬ 
ular territory,*^ although the covenant does not in 


sonal in character, which can, con¬ 
sistently with the rights and inter¬ 
ests of the adverse party, be suffi¬ 
ciently executed by the assignee, is 
assignable in the absence of any 
stipulation in the contract to the 
contrary.”—Smith v. Craig, 105 N.E. 
798, 799, 211 N.T. 456, Ann.Cas.l915B 
937, affirming 136 N.Y.S. 423, 151 App. 
Div. 648—Quinn v. Whitney, 97 N.E. 
724, 726, 204 N.T. 363—New York 
Bank Note Co. v. Hamilton Bank 
Note Engraving & Printing Co., 73 N. 
E. 48, 51, 180 N.Y. 280—Rosenthal 
Paper Co. v. National Folding Box & 
Paper Co., 155 N.Y.S. 367, 91 Misc. 
405, reversed on other grounds 158 N. 
Y.S. 845, 95 Misc. 235—Model Baking 
Co. V. Dittman, (Tex.Civ.App.) 266 

S.W. 802, 803, affirmed Dittman v. 
Model Baking Co., (Com.App.) 271 S. 
W. 75. 

IPresnmption 

The rlgtit to assign a contract 
should be presumed, where there is 
nothing in the contract, or the con¬ 
sideration or circumstances of its ex¬ 
ecution, to indicate any intention of 
the parties that it should not be as¬ 
signed, and in the absence of both 
an expressed and implied prohibi¬ 
tion against assignment.—Central 
Power & Light Co. v. Purvis, (Tex. 
Civ.App.) 67 S.W.(2d) 1086. 

“Benefits to be derived from a 
transaction may always be assign¬ 
ed.” —Hay V. Hollingsworth, 183 P. 
582, 584, 42 Cal.App. 238. 

1 . XT. S.—Iowa Bridge Co. v. Com¬ 
missioner of Internal Revenue, (C. 
C.A.) 39 F.(2d) 777—Imperial Re¬ 
fining Co. V. Kanotex Refining Co., 
(C.C.A.Kan.) 29 P.(2d) 193—Pan¬ 
handle Lumber Co. v. Mackay, (C. 
C.A.Wash.) 21 P.(2d) 916—Ameri¬ 
can Smelting & Refining Co. v. 
Bunker Hill & Sullivan Mining & 
Concentrating Co., (D.C.Or.) 248 F. 
172. 

N.C.—High Point Casket Co. v. 
Wheeler, 109 S.E. 378, 182 N.C. 459, 
19 A.L.R. 391. 

Or.—^Folquet v. Woodburn Public 
Schools, 20 P.(2d) 554, 146 Or. 339. 
Tex.—Central Power & Light Co. v. 
Purvis, (Civ.App.) 67 S.W. (2d) 
1086. 

5 C.J. p 875 note 95. 

2. N.C.—^High Point Casket Co, v. 


Wheeler, 109 S.E. 378, 182 N.C. 459, 
19 A.L.R. 391. 

Or.—Folquet v. Woodburn Public 
Schools, 29 P.(2d) 554, 146 Or. 339 
—Corvallis & A. R. R. Co. v. Port¬ 
land, E. & E. Ry. Co., 163 P. 1173, 
84 Or. 524. 

3. XJ.S.—^Walker Electric Co. v. New 
York Shipbuilding Co., (N.J.) 241 
F. 569, 154 C.C.A. 345. 

Wis.—^Prielipp v. Sauk County, 254 
N.W. 369. 

5 C.J. p 877 note 8. 

4. Cal.—^Montgomery v. De Picot, 96 
P. 305, 153 Cal. 609, 126 Am.S.R 
84—Murphy v. Luthy Battery Co., 
239 P. 341, 74 CaLApp. 68. 

Ga.—^Forrest & George Adair v. 

Smith, 98 S.E. 224, 23 Ga.App. 290. 
5 C.J. p 877 note 9. 

5. XT.S.—^lowa Bridge Co. v. Com¬ 
missioner of Internal Revenue, (C. 
C.A.) 39 P.(2d) 777—^Pennsylvania 
R. Co. V. Huston, (C.C.A.Ohio) 81 
P.(2d) 704. 

Ark.—Leader Co. v. Little Rock Ry. 
& Electric Co., 179 S.W. 358, 120 
Ark. 221. 

Ill.—^Jones & McLaughlin Steel Co. 
V. Graham, 112 N.E. 967, 273 Ill. 
377, affirming 194 IlLApp. 571. 

N.C.—^High Point Casket Co. v. 
Wheeler, 109 S.E. 378, 182 N.C. 459, 
19 A.L.R. 391. 

5 C.J. p 877 note 10. 

Contract to furnish and Install 
grate bars, not being made with the 
manufacturer, and not involving any 
personal, confidential relation, or pe¬ 
culiar personal knowledge or skill, is 
assignable.—A, D. Granger Co. v. 
Berkeley, 162 N.Y.S. 680. 

Burnishing electricity 

(1) A contract to furnish electrici¬ 
ty to certain premises does not cre¬ 
ate personal obligations rendering 
the contract nonassignable.—^Leader 
Co. V. Little Rock Ry. & Electric Co., 
179 S.W. 358, 120 Ark. 221. 

(2) A power company’s contract 
to furnish electric power to a land- 
owner granting it a right of way 
does not involve personal credit and 
is assignable, notwithstanding it is 
not a covenant running with the 
land.—Central Power & Light Co. v. 
Purvis, (Tex.Civ.App.) 67 S.W. (2d) I 

1086. I 


6. Trowbridge v. Denning, 77 A. 
1068, 80 N.J.Law 236—5 C.J. p 87S 
note 12. 

7. U.S.—^Broxham v. Borden's Farm 
Products Co. of Illinois, (C.C.A. 
111.) 53 F.(2d) 946. 

Cal.—Graca v. Rodrigues, 165 P. 

1012, 33 Cal.App. 296. 

Ga.—Legg v. Hood, 113 S.E. 642, 154 
Ga. 28. 

Ind.—^Bennett v. Carmichael Produce 
Co., 115 N.E. 793, 64 Ind.App. 341. 
Mass.—^Adamowicz v. Iwanicki, 190 
N.E. 711. 

5 C.J. p 878 note 13. 

Contract not %o reengage in busi¬ 
ness is assignable as an incident to 
the sale of the business by the prom¬ 
isee.—^Bledsoe v. Carpenter, 254 S. 
W. 677, 160 Ark. 349—Sickles v. Lau- 
man, 169 N.W. 670, 185 Iowa 37, 4 A. 
L.R. 1073—^Bogordos v. Chacalos, 156 
A. 124, 109 N.J.Eq. 5. 

Contract for the sale of a gin and 
mill outfit by defendants to a part¬ 
nership, which contained a covenant 
that, while the partnership operated 
the gin and mill in the community, 
the sellers would not engage in such 
business, is a chose in action, which, 
when assigned by the partnership to 
a corporation which succeeded It, 
carried with it all rights existing un¬ 
der it by reason of its covenants 
and agreements.—^Malakoff Gin Co. v. 
Riddlesperger, (Tex.) 192 S.W. 530, 
answer to certified questions con¬ 
formed to (Civ.App.) 194 S.W. 1182. 

Between employer and employee 

(1) A valid restrictive covenant 
whereby an employee agrees not to 
compete with the employer after 
termination of the employment Is 
assignable, especially where the em¬ 
ployment contract embracing the 
covenant stipulates that its provi¬ 
sions shall extend to the employer's 
successors and assigns.—^Jones v. 
Primrose Dry Cleaning Co., (Ga.) 
181 S.E. 577—National Linen Service 
Corporation v. Clower, (Ga.) 175 S.E. 
460. 

(2) However, where the feature of 
personal trust and confidence be¬ 
tween the parties actuates them in 
making a contract of employment 
authorizing the employee's discharge, 
with a clause forbidding his engag¬ 
ing in the same business within 
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terms run to ’‘assigns” and the assignment of vari¬ 
ous other contracts governed by like principles.^ 

b. Provisions Permitting or Prohibiting Assign¬ 
ment 

A contract, otherwise not assignable, may generally 
be rendered assignable by a provision therein making 
It binding on and Inuring to the benefit of the assigns of 
the respective parties; and conversely, a contract other¬ 
wise assignable may, In the absence of statute to the con¬ 
trary, be made nonassignable by its terms. 

The parties to a contract, even though otherwise 
not assignable, may render it assignable by in¬ 
corporating a provision to the effect that it shall be 
binding on, and inure to the benefit of, the assigns 
of the respective parties and in such a case a con¬ 
trary purpose will not, as a matter of law, be set 
up and enforced, unless from a consideration of the 


entire instrument a contrary construction is clearly 
demanded. Such a contract is not rendered non¬ 
assignable by a stipulation on the back thereof that 
it is not transferable.^^ However, notwithstanding 
such a provision, the contract is not assignable if 
all the provisions thereof, when read together, do 
not carry the idea that the parties intended that 
either might transfer their duties, rights, and re¬ 
sponsibilities without the consent of the other,^^ as 
where such provision is coupled with a provision 
that the contract shall not be changed or modified 
except by mutual assent,!^ or where a contrary in¬ 
tention is indicated by the personal or confidential 
nature of the obligations imposed.^^ 

Prohibiting assignment. As a general rule, a con¬ 
tract is not assignable where the nature or terms of 
the contract make it nonassignable,^® unless such 


three years after discharge, it is not 
assignable.—Oak Cliff Ice Delivery 
Co. V. Peterson, (Tex.Civ.App.) 300 
S.W. 107. 

8. Public Opinion Pub. Co. v. Ran¬ 
som, 148 N.W. 838, 34 S.D. 381. 

9. Panhandle Lumber Co. v. Mack- 
ay, (C.C.A.Wash.) 21 P.(2d) 916—- 
6 C.J. p 878 note 15. 

Contract to furnish the output of a 
factory for a given period on certain 
terms, is generally assignable.—^Al- 
bery v. Thompson, 10 Ohio N.P.(N.S.) 
230. 

Contract for redemption of stock 
A contract providing that the 
promisor would effect the redemption 
of stock purchased by the promisee 
at the end of three years at the 
promisee’s request, constituting a di¬ 
rect obligation of the promisor, is 
assignable.—In re Dennett’s Estate, 
220 N.W. 538, 196 Wis. 275. 

Private pension 

The right to draw monthly pen¬ 
sion payments from a pension fund 
created by a private corporation, the 
assignor having attained the status 
of a pensioner, is assignable.—Gil¬ 
bert V. Norfolk & W. Ry. Co., (W. 
Va.) 171 S.B. 814. 

To furnish copsrrighted material to 
newspaper 

A contract between a newspaper 
syndicate and a publisher for fur¬ 
nishing copyrighted material, consist¬ 
ing of comic strips and features for 
publication for a specified considera¬ 
tion, is assignable to a purchaser of 
the publisher’s assets at a receiver¬ 
ship sale, who sought to continue 
the use of the copyrighted material 
in the same publication.—Meyer v. 
Washington Times Co., 64 App.D.C. 
218, 76 F.(2d) 988, certiorari denied 
Washington Times Co. v. Meyer, 55 
S.Ct 646, 295 U.S. 734, 79 L.Ed. 1682. 

10. U.S.—Broxham v. Borden’s Farm 
Products Co. of Illinois, (C.C.A.I11.) 


53 P.(2d) 946—^Henry H. Cross Co. 
V. Texhoma Oil & Refining Co., (C. 

C.A.Okl.) 32 P.(2d) 442—American 
Smelting & Refining Co. v. Bunker 
Hill 4& Sullivan Mining & Concen¬ 
trating Co., (D.C.Or.) 248 F. 172. 
Ark.—Leader Co. v. Little Rock Ry. 
& Electric Co., 179 S.W. 358. 120 
Ark. 221, 

Ga.—^National Linen Service Corpora¬ 
tion V. Clower. 175 S.E. 460. 

Mo.—Little Rock Surgical Co. v. Bow¬ 
ers, 42 S.W.(2d) 367, 227 Mo.App. 
744. 

N.T. —^Hudson River Water Power Co. 
V. Glens Palls Portland Cement Co., 
95 N.T.S. 421, 107 App.Div. 548, 
modified on other grounds 95 N. 
y.S. 1137, 109 App.Div. 919—Hud¬ 
son River Water Power Co. v. 
Glens Falls Gas, etc., Co., 85 N.Y.S. 
577, 90 App.Div. 513, reversing 84 
N.Y.S. 62, 41 Misc. 254, and affirm¬ 
ed 70 N.E. 1100, 178 N.Y. 611. 
Ohio.—^Lucas v, J. H. Gross Motor 
Car Co., 161 N.E. 362, 32 Ohio App. 
183. 

5 C.J. p 875 note 97. 

11. Forrest & George Adair v. Smith, 
98 S.E. 224, 23 Ga.App. 290. 

12. Leader Co. v. Little Rock Ry. 
& Electric Co., 179 S.W. 358, 120 
Ark, 221. 

There are two repugnant provisions 
and the first will control, and the last 
will be rejected, especially as the 
stipulation that the agreement is non- 
transferable is not on the face of the 
contract but on the back.—Leader Co. 
v. Little Rock Ry. & Electric Co., 
179 S.W. 358, 120 Ark. 221. 

13. Kan.—Standard Chautauqua Sys¬ 
tem V. Gift, 242 P. 145, 120 Kan. 
101 . 

R.I.—Swarts v. Narragansett Electric 
Lighting Co., 59 A. Ill, 26 R.I. 
436, reargument denied 59 A. 77, 26 
R.L 388. 


14* Standard Chautauqua System v. 
Gift, 242 P. 145, 120 Kan. 101. 

15w U.S.—^Henry H. Cross Co. v. 
Texhoma Oil & Refining Co., (C.C. 
A.Okl.) 32 P.(2d) 442—Central 

Brass & Stamping Co. v. Stuber, 
(Ill.) 220 F. 909, 136 C.C.A. 475. 
Cal.—^Montgomery v. De Picot, 96 
P. 305, 153 Cal. 509, 126 Am.S.R. 84. 
5 C.J. p 875 note 97 [a]. 

16. U.S.—Pennsylvania R. Co. v. 
Huston, (C.C.A.Ohio) 81 F.(2d) 704 
—Imperial Refining Co. v. Kanotex 
Refining Co., (C.C.A.Kan.) 29 P. 
(2d) 193—^Panhandle Lumber Co. v. 
Mackay, (C.C.A.Wash.) 21 P.(2d) 
916—^American Smelting & Refining 
Co. V. Bunker Hill & Sullivan Min¬ 
ing & Concentrating Co., (D.C.Or.) 
248 P. 172. 

Cal.—Murphy v. Luthy Battery Co., 
239 P. 341, 74 Cal.App. 68. 

D.C.—Meyer v. Washington Times 
Co., 64 App.D.C. 218, 76 F.(2d) 988, 
certiorari denied Washington Times 
Co. V. Meyer, 55 S.Ct. 646, 295 U. 
S. 734, 79 L.Ed. 1682. 

N.Y.—Parone v. Hall, 220 N.Y.S. 1, 
128 Misc. 794—Rosenthal Paper Co. 
V. National Folding Box & Paper 
Co., 155 N.Y.S. 367, 91 Misc. 405, 
reversed on other grounds 158 N.Y. 
S. 845, 95 Misc. 235. 

Ohio.—Clephane v. The Progressive 
Realty & Building Co., 26 Ohio 
N.P.(N.S.) 513. 

Or.—^Folquet v. Woodburn Public 
Schools, 29 P.(2d) 554—Corvallis 
& A. R. R. Co. V. Portland, E. & 

E. Ry. Co., 163 P. 1173, 84 Or. 524. 
Tex.—Central Power & Light Co. v. 
Purvis, (Civ.App.) 67 S.W.(2d) 1086 
—Reo Motor Car Co. v. Good Motor 
Co., (Civ.App.) 24 S.W.(2d) 67— 
Model Baking Co. v. Dittman, (Civ. 
App.) 266 S.W. 802, affirmed Ditt¬ 
man V. Model Baking Co., (Com. 
App.) 271 S.W. 75. 

5 C.J. p 875 note 96, p 952 note 28. 
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provision is waived (infra § 77). The parties may i of action, which cannot be taken away by stipulations 


in terms, by a provision in the contract, prohibit 
an assignment thereof, so that an attempted as¬ 
signment creates merely a simple, personal obliga¬ 
tion which can be enforced only against the as¬ 
signor,and is ineffective to transfer rights to 
which either personal representatives or assignees 
can succeed, or obligations by which they will be 
bound.As the right of alienation, however, is an 
incident of property, the right to make an assign¬ 
ment can be defeated only by a clear stipulation to 
that effect.^^ Further, stipulations against assign¬ 
ment have been held not intended to prevent assign¬ 
ment as collateral.20 

A stipulation against assignment in a contract has 
been held not to be nullified by a statute which mere¬ 
ly makes a claim or chose in action assignable. 
On the other hand, such a statute has been held to 
overrule such a stipulation,22 especially, where the 
statute expressly makes instruments assignable, not¬ 
withstanding their terms prohibit assignment,23 or 
confers an absolute right to assign an accrued cause 


to the contrary.24 

§ 25. ■— Duties and Liabilities 

Duties and liabilities imposed by a contract gener¬ 
ally cannot be assigned without the consent of the other 
party. 

As a general rule, a party to a contract may not 
assign his liabilities thereunder, that is, he may not 
assign the contract or rights thereunder so as to 
escape liability for the performance of the acts or 
duties imposed on him by its terms,25 unless he is 
authorized to do so by the other party, either in 
the contract itself,^^ or otherwise.27 The common 
statement, therefore, that certain contracts are as¬ 
signable is to be understood in the sense that the 
party is not required to perform the contract in 
person, but may delegate its performance to anoth¬ 
er, the assignor, however, remaining liable to the 
other party for the proper performance by his as- 
signee.^S On the other hand, whenever it may be 
inferred from the nature of the contract or from 


17. Burck V. Taylor, (Tex.) 14 S.Ct. 
696, 152 U.S. 634, 38 L.Ed. 578— 
5 C.J. p 876 note 99. 

18. Md.—^Michaelson v. Sokolove, 182 
A. 458. 

Mass.—Federal Nat. Bank v. Com¬ 
monwealth, 185 N.B 9, 282 Mass. 
442. 

N.Y.—Hanbury v. Metropolitan Se¬ 
curities Co., 213 N.T.S. 555, 215 
App.Div. 225, motion granted 171 
N.E. 767, 253 N.Y. 527. 

Pa.—Concrete Form Co., for Use of 
Blairsville Savings & Trust Co., v. 
W. T. Grange Const. Co., 181 A. 
589, 320 Pa. 205. 

W.Va.—^White v. Raleigh Wyoming 
Mining Co., 168 S.E. 798. 

5 C.J. p 875 note 98. 

19. Robinson v. Perry, 21 Ga. 183, 
68 Am.D. 455. 

Statement, in premium coupons is¬ 
sued with soap sold, that the pre¬ 
miums thereon enumerated are only 
a few of those that users of the 
soap can obtain, is not a statement 
that they are not transferable.— 
Payne v. Lautz Bros. & Co., 168 N.Y. 
S. 369, affirming 166 N.Y.S. 844, af¬ 
firmed 171 N.Y.S. 1094, 185 App.Div. 
904. 

Stipulation in a building contract 
against assignment goes only to the 
performance of the work itself and 
not to prevent assignment of pay¬ 
ments due, or to become due, under 
the contract.—^Butler v. San Fran¬ 
cisco Gas, etc., Co., 141 P. 818, 168 
Cal. 32—5 C.J. p 875 note 98 [d] (1). 

20. Inter-Southern Life Ins. Co. v. 
Humphrey, 84 So. 625, 122 Miss. 
679—5 C.J. p 952 note 27. 

6 0.J.S.-6S 


21. N.Y,—Sacks v. Neptune Meter 
Co., 258 N.Y.S. 254, 144 Misc. 70, 
affirmed 263 N.Y.S. 462, 238 App. 
Div. 82. 

N.D.—Dixon-Reo Co. v. Horton Motor 
Co., 191 N.W. 780, 49 N.D. 304. 

5 C.J. p 876 note 3. 

22. Cowart V. Singletary. 79 S.E. 
196, 140 Ga. 435, 47 L.R.A.(N.S.) 
621, Ann.Cas.l916A 1116—Bewick 
Lumber Co. v. Hall, 21 S.E. 154, 
94 Ga. 539. 

23. Thomassen v. De Goey, 110 N.W. 
581, 133 Iowa 278, 119 Am.S.R. 605 
—5 C.J. p 877 note 6. 

24. Roger Williams Ins. Co. v. Car¬ 
rington, 5 N.W. 303, 43 Mich. 252. 

25. U.S.—Central Union Bank v. 
New York Underwriters’ Ins. Co., 
(C.C.A.S.C.) 52 F.(2d) 823, 78 A.L. 
R. 494. 

Md.—Crane Ice Cream Co. v. Termi¬ 
nal Freezing & Heating Co., 128 
A. 280, 147 Md. 588, 39 A.L.R. 1184. 
Mo.—Cool V. Rohrbach, (App.) 21 S. 
W.(2d) 919. 

N.Y.—^Lojo Realty Co. v. Estate of 
Isaac G. Johnson, 237 N.Y.S. 460, 
227 App.Div. 292, affirmed 171 N. 
E. 791, 25 N.Y. 579. 

Wis.—^Prielipp v. Sauk County, 254 
N.W. 369. 

5 C.J. p 879 note 18. 

Reasons for rule 

‘‘One who is bound to any per¬ 
formance whatever or who owes mon¬ 
ey cannot by any act of his own, 
or by any act-in agreement with any 
other person than his creditor or the 
one to whom his performance is due, 
cast off his own liability and substi¬ 
tute another’s liability. If this were 
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not true, obligors could free them¬ 
selves of their obligations by the 
simple expedient of assigning them. 
Another ground for the rule is that, 
not only is a party entitled to know 
to whom he must look for the sat¬ 
isfaction of his rights under the con¬ 
tract, but ... ‘a right to the 
benefit you contemplate from the 
character, credit, and substance of 
the person with whom you con¬ 
tract.’ ”—Crane Ice Cream Co. v. 
Terminal Freezing & Heating Co., 
128 A. 280, 283, 147 Md. 588, 39 A.L. 
R. 1184—5 C.J. p SSO note 21 [a]. 

26. N.Y.—Lojo Realty Co. v. Estate 
of Isaac G. Johnson, 237 N.Y.S. 460, 
227 App.Div. 292, affirmed 171 N. 
E. 791, 253 N.Y. 579. 

Pa.—Golden v. Tentzer & Schneyer,. 
92 Pa.Super. 202. 

Tex.—Packard North Texas Motor 
Co. v. Franklin Motor Co., (Civ. 
App.) 299 S.W. 692. 

5 C.J. p 879 note 16. 

27. Lojo Realty Co. v. Estate of 
Isaac G. Johnson, 237 N.Y.S. 460, 
227 App.Div. 292, affirmed 171 N. 
E. 791, 253 N.Y. 579—5 C.J. p 879 
note 17. 

Contract containing mutual obliga¬ 
tions and liabilities cannot be assign¬ 
ed without consent.—J. Maury Dove 
Co. V. New River Coal Co., 143 S.E. 
317, 150 Va. 796. 

26. Crane Ice Cream Co. v. Termi¬ 
nal Freezing & Heating Co., 128 A. 
280, 147 Md. 588, 39 A.L.R. 1184— 
5 C.J. p 879 note 19. 

As act of promisor 

“One who is bound so as to bear 
an unescapable liability may dele- 
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its terms that performance by a party in person 
is intended, it may not be assigned by him so as to 
require the other party to accept performance by 
the assignee,since everyone has a right to select 
and determine with whom he will contract, and can¬ 
not have another person thrust on him without his 
consent.30 Rights under contracts not assignable 
under this rule are those where the rights are 
coupled with liabilitiesSi and with contracts involv¬ 
ing relations of personal confidence, or calling for 
personal services (infra § 26), but the mere fact 
alone that a contract is coupled with liabilities does 
not prevent its assignment, unless the contractual 
rights also involve a relation of personal confidence 
between the contracting parties.32 


I 26. - Contract for Personal Service 

a. In general 

b. Contract involving relation of personal 
confidence 

a. In General 

A contract for personal services requiring the exer- 
else of knowledge, Judgment, or skill generally is not 
assignable. 

A contract which contemplates the performance 
of personal services involving the exercise of spe¬ 
cial knowledge, judgment, taste, skill, or ability forms 
an exception to the general rule of assignability 
of contracts,33 and is not assignable by the party 
under obligation to make such performance,3^ with- 


^ate the performance of his obliga¬ 
tion to another, if the liability be 
of such a nature that its perform¬ 
ance by another will be substantial¬ 
ly the same thing as performance by 
the promisor himself. In such cir¬ 
cumstances the performance of the 
third party is the act of the promis¬ 
or, who remains liable under the con¬ 
tract and answerable in damages if 
the performance be not in strict ful¬ 
fillment of the contract.”—Crane Ice 
Cream Co. v. Terminal Freezing & 
Heating Co., 128 A. 280, 283, 147 Md. 
588, 39 A.Li.R. 1184. 

Provision against assigning or sub¬ 
letting 

A provision of a building contract 
that there should be no assignment 
or subletting except by the owner’s 
permission is an important and sub¬ 
stantial matter, intended to insure 
personal responsibility and supervi¬ 
sion by the contractor, and renders 
him responsible for intentional de¬ 
faults and negligent omissions and 
commissions of subcontractors and 
assignees.—Smedley v. Walden, 141 
N.E. 281, 246 Mass. 393. 

29. XJ.S.—^Arkansas Valley Smelting 
Co. V. Belden Min. Co., (Colo.) 8 S. 
Ct. 1308, 127 U.S. 379, 32 L.Bd. 246. 

Cal.—Fenn v. Pickwick Corporation, 
4 P.(2d) 215, 117 CaLApp. 236— 
Murphy v. Luthy Battery Co., 239 
P. 341, 74 CaLApp. 68. 
pia.—Spears v. West Coast Build¬ 
ers’ Supply Co., ,133 So. 97. 

Ga.—^Forrest & George Adair v. 

Smith, 98 S.K 224, 23 Ga.App. 290. 
Ill.—^Harney v. Hellgren, 152 N.E. 
481, 322 IlL 126. 

Or.—Folquet v. Woodburn Public 
Schools, 29 P.(2d) 554. 

.*) C.J. p 880 note 20. 

30. XJ.S.—^Pennsylvania R. Co. v. 
Huston, (C.C.A.Ohio) 81 P.(2d) 704 
—In re Waterson, Berlin & Snyder 
Co., (D.C.N.T.) 36 F.(2d) 94, re¬ 
versed on other grounds (C.C.A.) 
48 F.(2d) 704. 


Me.—Salmon Lake Seed Co. v. Fron¬ 
tier Trust Co., 153 A. 671, 130 
Me. 69. 

Md.—Crane Ice Cream Co. v. Termi¬ 
nal Freezing & Heating Co., 128 
A. 280, 147 Md. 588, 39 A.L.R. 1184. 
Or.—^Folquet v. Woodburn Public 
Schools, 29 P.(2d) 554. 

5 C.J. p 880 note 20 [a]. 

Not determinative of assigrnability 
”The right of every one to choose 
with whom he will contract does not 
determine the question of assignabil¬ 
ity. That right exists in making con¬ 
tracts that are assignable as well as 
those that are not.”—In re Grooms' 
Estate, 216 N.W. 78, 80, 204 Iowa 746. 

31- XJ.S.—Central Union Bank v. 
New York Underwriters’ Ins. Co., 
(C.C.A.S.C.) 52 P.(2d) 823, 78 A.L. 

R. 494. 

Ind.—^Nelson v. Reidelbach, 119 N.W. 

804, 68 Ind.App. 19. 

N.Y.—Paige v. Faure, 127 N.E. 898, 
229 N.Y. 114, 10 A.L.R. 649, revers¬ 
ing 172 N.Y.S. 910, 186 App.Div. 
940. 

Ohio.—Mechling v. Buettger, 20 Ohio 
N.P.(N.S.) 278. 

32. Goldschmidt & Loewenick v. 
Diamond State Fibre Co., 174 N.Y. 

S. 800, 186 App.Div. 688. 

33. Panhandle Lumber Co. v. Mack- 
ay, (C.C.A.Wash.) 21 F.(2d) 916— 
In re Seiffert, (D.C.Mont.) 18 F. 
(2d) 444. 

34). U.S.—Central Union Bank v. 
New York Underwriters' Ins. Co., 
(C.C.A.S.C.) 52 F.(2d) 823, 78 A. 
L.R. 494—Imperial Refining Co. v, 
Kanotex Refining Co., (C.C.A.Kan.) 
29 P.(2d) 193—^Baltimore Trust Co. 
V. Metropolitan Casualty Ins. Co. 
of New York, (D.C.Md.) 3 F.Supp. 
404, affirmed (C.C.A.) 68 F.(2d) 121 
—^American Smelting & Refining 
Co. V. Bunker Hill & Sullivan Min¬ 
ing & Concentrating Co., (D.C.Or.) 
248 F. 172. 

Cal.—^Murphy v. Luthy Battery Co., 
239 P. 341, 74 CaLApp. 68. 
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Fla.—Spears v. West Coast Builders' 
Supply Co., 133 So. 97. 

HI.—Price v. Pan-American Motors 
Corp., 217 IlLApp. 526. 

Iowa.—In re Grooms’ Estate, 216 N. 

W. 78, 204 Iowa 746. 

Mass.—^Paper Products Mach. Co. v. 
Safepack Mills, 131 N.E. 288, 239 
Mass. 114—^New England Cabinet 
Works V. Morris. 115 N.E. 315, 
226 Mass. 246. 

N.Y.—Paige v. Faure, 127 N.E. 898, 
229 N.Y. 114, 10 A.L.R. 649, revers¬ 
ing 172 N.Y.S. 910, 186 App.Div. 
940—^Avenue Z Wet Wash Laundry 
Co. V. Yarmush, 221 N.Y.S. 506, 129 
Misc. 427, affirmed 221 N.Y.S. 788, 
220 App.Div. 740—^Farone v. Hall, 
220 N.Y.S. 1, 128 Misc. 794. 

Ohio.—^Lucas v. J. H. Gross Motor 
Car Co., 161 N.E. 362, 32 Ohio App. 
183. 

Tex.—Model Baking Co. v. Dittman, 
(Civ.App.) 266 S.W. 802, affirmed 
Dittman v. Model Baking Co., 
(Com.App.) 271 S.W. 76. 

5 C.J. p 882 note 35. 

Contract with architect 
A contract with a board of educa¬ 
tion for the services of a partner¬ 
ship of two architects to make plans 
and specifications for a schoolhouse 
and to perform the incidental serv¬ 
ices usual to such employment is a 
contract for personal services requir¬ 
ing special knowledge, skill, and 
taste, and involving the element of 
personal confidence, and is unassign¬ 
able.—Smith V. Board of Education 
of City of Liberal, 222 P. 101, 115 
Kan. 155. 

Inference of emplosrment for qualifi¬ 
cations 

Where it can be inferred from a 
contract for personal services requir¬ 
ing skill and experience that the per¬ 
son is employed because of his qual¬ 
ifications, the contract is not assign¬ 
able.—^Folquet v. Woodburn Public 
Schools, (Or.) 29 P.(2d) 554. 
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out the consent of the other party to the contract 
(infra § 75), and this rule is not affected by a stat¬ 
utory provision permitting the assignment of chos- 
es in action.35 Such contracts for the performance 
of personal services have also been held not to be 
assignable by the employer,36 it being considered 
contrary to public policy that one person should 
exercise such control over the power of another 
to choose for whom he will labor.37 

The mere fact, however, that a contract calls 
for the performance of labor or service is not suf¬ 
ficient to render it nonassignable, if, from a con¬ 
sideration of the entire contract, it appears that 
personality is not an essential consideration, and 
that only a certain object or result is contracted 
for and not the personal labor or services of the 


§ 26 

promisor, 38 as where the contract can be performed 
as well by a subcontractor as by the principal ;39 
and even though the contract contains the element 
of personality, the rule against assignability thereof 
is not violated by an assignment under which the 
assignor is kept in charge of the work to be per¬ 
formed,The rule against the assignment of per¬ 
sonal service contracts has also been held not to ap¬ 
ply to merely nominal owners or officials of the par¬ 
ties bound, or employees who have no voice or con¬ 
trol over the business or in its management'll 

As a general rule, a building or construction con¬ 
tract, which, of necessity, requires the labor and 
attention of a number of persons, is assignable, 
unless it appears that the contract was made be¬ 
cause of the knowledge, experience, or pecuniary 


35. Bartling v. German Mut. Light¬ 
ing, etc., Ins. Co., 134 N.W. 864, 
154 Iowa 335. 

36. La.—Leet v. Jones, 139 So. 711, 
19 La.App. 452. 

N.Y.—Paige v. Faure, 127 N.B. 898, 
229 N.Y, 114, 10 A.L.R. 649, re¬ 
versing 172 N.Y.S. 910, 186 App.Div. 
940—Avenue Z Wet Wash Laun¬ 
dry Co. V. Yarmush, 221 N.Y.S. 506, 
129 Misc. 427, affirmed 221 N.Y.S. 
788, 220 App.Div. 740. 

5 C.J. p 883 note 36. 

37. Flemington Bd. of Education v. 
State Bd. of Education, 81 A, 163, 
81 N.J.Law 211. 

38. Ala.—Crawford v. Chattanooga 
Savings Bank, 78 So. 58, 201 Ala. 
282. 

Iowa.—In re Grooms’ Estate, 216 N. 

W. 78, 204 Iowa 746. 

Ky.—Beard v. Beard, 254 S.W. 430, 
200 Ky. 4. 

Mich.—Detroit, T. & I. R, Co. v. 
Western Union Telegraph Co., 166 
N.W. 494. 200 Mich. 2, certiorari 
denied Western Union Tel. Co. v. 
Detroit, T. & 1. R. Co., 38 S.Ct. 581, 
247 U.S. 517, 62 L.Ed. 1245—C. H. 
Little Co. v. Cadwell Transit Co., 
163 N.W. 952, 197 Mich. 481. 

Tex.—^Mann Commission Co. v. Ball, 
(Civ.App.) 48 S.W. (2d) 780, error 
dismissed Ball v. Mann Commission 
Co., 50 S.W. (2d) 1090, 121 Tex. 495 
—^Model Baking Co. v. Dittman, 
(Civ.App.) 266 S.W. 802, affirmed 
Dittman v. Model Baking Co., 
(Com.App.) 271 S.W. 75—Overby 
V. Mona Marie Trust, (Civ.App.) 
240 S.W. 581—Payne v. Mt. Frank¬ 
lin Fuel & Feed Co., (Civ.App.) 234 
S.W. 595, error refused. 

5 C.J. p 883 note 38. 

Contract to furnish food and care 
to a grantor is assignable, unless 
it is manifest from the written agree¬ 
ment that the grantee undertook per¬ 
sonally to carry out the contract.— 
Beard v. Beard, 254 S.W. 430, 200 Ky. 
4 . 


Participation in management 
Assignment by plaintiff of a con¬ 
tract for interest in a patent is not 
objectionable by reason of a provi¬ 
sion in the contract for his partici¬ 
pation in the business management. 
—Spellman v. White, (Tex.Civ.App.) 
22 S.W. (2d) 484. 

Whether a contract rei^uires the 
personal services of the contracting 
party and will end at his death de¬ 
pends on the intention of the par¬ 
ties as shown by the language and 
subject-matter of the contract viewed 
in the light of surrounding circum¬ 
stances.—Lucas V. J. H. Gross Motor 
Car Co.. 161 N.E. 362, 32 Ohio App. 
183—Folquet v. Woodburn Public 
Schools, (Or.) 29 P.(2d) 554. 

39. Walker Electric Co. v. New York 
Shipbuilding Co., (N.J.) 241 F. 569, 
164 C.C.A. 345. 

Executory contract to paint and 
finish a building does not imply such 
special reliance on the personal skill 
and responsibility of the contractor 
as to render it unassignable to an¬ 
other contractor without the owner’s 
consent.—Gribling v. Bohan, 148 P. 
530, 26 Cal.App. 771. 

40. McGill V. Baker, 266 P. 138, 147 
Wash. 394. 

Copartners reorganizing 
The contention that a contract to 
do certain work entered into by co¬ 
partners is nonassignable, because of 
their skill and ability as mechanics 
and their reliability as business men, 
and because of the trust and confi¬ 
dence placed in them, is unavailable 
where the copartners, as agents of a 
corporation which they thereafter or¬ 
ganize, superintend the doing of the 
work in substantially the same man¬ 
ner as if they had not incorporated. 
—^Fisher v. Berg, 290 P. 984, 158 
Wash. 176. 

41. Model Baking Co. v. Dittman, 
(Tex.Civ.App.) 266 S.W. 802, affirm¬ 
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ed Dittman v. Model Baking Co., 
(Com.App.) 271 S.W. 75. 

Ownership or control not changed 
“Where such contracts are made 
and afterward assigned, if the as¬ 
signment does not change the own¬ 
ership, or control, or management, 
but leaves them in precisely the 
same hands they were in prior to the 
assignment, the other party should 
not be permitted to defeat the pur¬ 
poses of the pact and escape his sol¬ 
emn obligations simply because a 
technical, but ineffectual, assignment 
has been made.”—Model Baking Co. 
V. Dittman, (Tex.Civ.App.) 266 S.W. 
802, 803, affirmed Dittman v. Model 
Baking Co., (Com.App.) 271 S.W. 75. 

42. Miss.—^Hickory Inv. Co. v. 

Wright Lumber Co., 119 So. 308, 
152 Miss. 825. 

Or.—Corvallis & A. R. R. Co. v. Port¬ 
land, E. & E. Ry. Co., 163 P. 1173, 
84 Or. 524. 

Tex.—^Dittman v. Model Baking Co., 
(Com.App.) 271 S.W. 75, affirming 
Model Baking Co. v. Dittman, (Civ. 
App.) 266 S.W. 802. 

Contract by a railroad company to 
construct a spur for the use of a 
lumber company is one which neces¬ 
sarily must be performed by a large 
number of men, and in which, there¬ 
fore, there is no element of person¬ 
al relationship, so that the contract 
may be assigned to a purchaser of 
the railroad, either with or without 
the consent of the lumber company, 
i —Corvallis & A. R. R. Co. v. Port¬ 
land, E. & E. Ry. Co., 163 P. 1173, 
84 Or. 624. 

Logging contract 

A contract to do logging work re¬ 
quiring the employment of a consid¬ 
erable number of workmen, under 
which no credit is extended to the 
contractor and no personal service 
is required, is assignable.—^Panhandle 
Lumber Co. v. Mackay, (C.C.A.Wash.) 
,21 F.(2d) 916. 
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ability of the contractor, or that for some reason 
he is especially fitted to carry out the contract.^3 

b. Contract Involving Relation of Personal Con¬ 
fidence 

A contract which places reliance for Its performance 
in Its Integrity, credit, or responsibility of a party, or 
reposes personal confidence or trust In him Is not assign¬ 
able. 

A contract, which shows by its nature or terms 
that it is personal in character, that is, that reli¬ 
ance for its performance is placed on the integ¬ 
rity, credit, or responsibility of a party,or that 
confidence or trust is reposed in him personally for 
its performance, is not assignable, even in the 
sense of its performance being delegated to anoth¬ 


6 C.J.S. 

er, without the consent of the other party to the con¬ 
tract (infra § 75). 

Whether rights and duties under a contract are 
of too personal a character to permit assignment is 
a question of construction to be resolved from the 
nature of the contract and the express or presumed 
intention of the parties,^^ and, where an agreement 
in effect provides that services may be performed 
by the contracting party himself or by an assignee 
of the contract, a construction contrary to such 
intent cannot be inferred as a matter of law, unless 
it appears from the nature of the contract that per¬ 
formance by another will be essentially different 
in result from that for which the contracting party 
had contracted.^7 So, also, if the assignment of 
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43. Mass.—^New England Cabinet' 
Works V. Morris, 115 N.E. 315, 226 
Mass. 246. 

Miss.— Hickory Inv. Co. v. Wright 
Lumber Co., 119 So. 308, 152 Miss. 
825. 

44. XT.S.—Clark Car Co. of New Jer¬ 

sey V. Clark, (D.C.Pa.) 11 P. (2d) 
814, modified on other grounds (C. 
C.A.) Laiiahan v. Clark C«^r Co., 11 
P.(2d) 820—^Baltimore Trust Co. 
V. Metropolitan Casualty Ins. Co. 
of New York. (D.C.Md.) 3 F.Supp. 
404, affirmed <C.C.A.) 68 F.(2d) 

121—Walker Electric Co. v. New 
York Shipbuilding Co., (N.J.) 241 
p. 569, 154 C.C.A. 345—Central 

Brass & Stamping Co. v. Stuber, 
(Ill.) 220 P. 909, 136 C.C.A. 475, 

Cal.—^IVTurphy v. Luthy Battery Co., 
239 P. 341, 74 Cal.App. 68. 
pia.—Spears v. West Coast Builders’ 
Supply Co., 133 So. 97. 

La.—City Development Co. v. Hero, 
164 So. 157, 183 La. 418. 

N.T.—Paige v. Faure, 127 N.E. 898, 
229 N.Y. 114, 10 A.L.R. 649, revers¬ 
ing 172 N.T.S. 910, 186 App.Div. 
940. 

Ohio.—Starchroom Pub. Co. v. Threl- 
keld Engraving Co., 13 Ohio App. 
281. 

Pa.—Golden v. Tentzer & Schneyer, 
92 Pa.Sup6r. 202. 

Tex.—Central Power & Light Co. v. 
Purvis, (Civ.App.) 67 S.W.(2d) 

1086—Reo Motor Car Co. v. Goad 
Motor Co., (Civ.App.) 24 S.W.(2d) 
67. 

5 C.J. p 880 note 22, p 882 note 34. 

45. U.S.—Central Union Bank v. 
New York Underwriters* Ins. Co., 
(C.C.A.S.C.) 52 P.(2d) 823, 78 A.L. 
R. 494—Imperial Refining Co. v. 
Kanotex Refining Co., (C.C.A.Kan.) 
29 P.(2d) 193—Panhandle Lumber 
Co. V. Mackay, (C.C.A.Wash.) 21 
P.(2d) 916—^Baltimore Trust Co. v. 
New York Metropolitan Casualty 
Ins. Co. of New York, (D.C.Md.) 3 
F.Supp. 404, affirmed (C.C.A.) 68 
P.(2d) 121—Thomas-Bonner Co. v. 


Hooven, Owens & Rentschler Co., 
(D.C.Ohio) 284 F. 377—^American 
Smelting & Refining Co. v. Bunker 
Hill & Sullivan Mining & Concen¬ 
trating Co., (D.C.Or.) 248 P. 172 
—Central Brass & Stamping Co. v. 
Stuber. (Ill.) 220 F. 909, 136 C.C.A. 
475. 

Ala.—Crawford v. Chattanooga Sav¬ 
ings Bank, 78 So. 58, 201 Ala. 282. 
Cal.—^Altman v. Blewett, 269 P, 751, 
93 Cal.App. 516. 

Colo.—Marshall v. Thorson, 197 P. 
754, 70 Colo. 75. 

D.C.—^Meyer v. Washington Times 
Co., 64 App.D.C. 218, 76 F.(2d) 988, 
certiorari denied Washington Times 
Co. V. Meyer, 55 S.Ct. 646, 295 U. 
S. 734. 79 L.Ed. 1682. 

Fla.—Spears v. West Coast Builders* 
Supply Co„ 133 So. 97. 

Ga.—^Forrest & George Adair v. 

Smith, 98 S.E. 224, 23 Ga.App. 290. 
Ind.—^Nelson v. Reidelbach, 119 N.E. 

804, 68 Ind.App. 19. 

Iowa.—In re Grooms* Estate, 216 N. 

W. 78. 204 Iowa 746. 

Kan,—Standard Chautauqua System 
V. Gift, 242 P. 145, 120 Kan. 101. 
Mass.—^Paper Products Mach. Co. v. 
Safepack Mills, 131 N.E. 288, 239 
Mass, 114. 

Miss.—^Hickory Inv. Co. v. Wright 
Lumber Co., 119 So. 308, 152 Miss. 
825. 

Mont.—Standard Sewing Mach. Co. v. 
Smith, 152 P. 38, 51 Mont. 245, 
L.R.A.1918A 292. 

N.Y.—^Paige v. Faure, 127 N.E. 898, 
229 N.Y. 114, 10 A.L.R. 649, revers¬ 
ing 172 N.Y.S. 910, 186 App.Div, 
940—Goldschmidt & Loewenick v. 
Diamond State Fibre Co., 174 N.Y. 
S. 800, 186 App.Div. 688. 

Or.—Polquet v. Woodburn Public 
Schools, 29 P.(2d) 554—Corvallis & 
A. R. R. Co. V. Portland, E. & E. 
Ry. Co., 163 P. 1173, 84 Or. 624. 
Pa.—Walker v. Mason, 116 A. 305, 
272 Pa. 315. 

Tex.—^Reo Motor Car Co. v. Goad Mo¬ 
tor Co., (Civ.App.) 24 S.W.(2d) 67 
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—Model Baking Co. v. Dittman, 
(Civ.App.) 266 S.W. 802, affirmed 
Dittman v. Model Baking Co., 
(Com.App.) 271 S.W. 75. 

Va.—J. Maury Dove Co. v. New Riv¬ 
er Coal Co., 143 S.E. 317, 150 Va. 
796. 

5 C.J. p 881 note 23, p 882 note 34. 

Chantanqna agency 

A contract by parties with certain 
citizens of a community to select 
and furnish lecturers, musicians, and 
other entertainers for a Chautauqua 
assembly, and for the supervision and 
conduct of an assembly for certain 
considerations, involves so much of 
personal credit and relations of con¬ 
fidence to which liabilities are at¬ 
tached as not to be assignable.— 
Standard Chautauqua System v. Gift, 
242 P. 145, 120 Kan. 101. 

Rights arising out of a contract 
cannot be transferred if they involve 
a relation of personal confidence, con¬ 
ferring rights intended to be exer¬ 
cised only by him in whom confidence 
is reposed.—^Koehler & Hinrichs Mer¬ 
cantile Co. V. Illinois Glass Co., 173 
N.W. 703, 143 Minn. 344—^Packard 
North Texas Motor Co. v. Franklin 
Motor Co., (Tex.Civ.App.) 299 S.W. 
692. 

4S. U.S.—^American Smelting & Re- 
j fining Co. v. Bunker Hill & Sullivan 
j Mining & Concentrating Co., (D. 
C.Or.) 248 F. 172—^Walker Electric 
Co. V. New York Shipbuilding Co., 
(N.J.) 241 P. 569, 154 C.C.A 345. 
Ga.—^Forrest & George Adair v. 

Smith, 98 S.B. 224, 23 Ga.App. 290. 
Md.—Crane Ice Cream Co. v. Termi¬ 
nal Freezing & Heating Co., 128 A 

280, 147 Md. 588, 39 AL.R. 1184. 
Ohio.—^Lucas v. J. H. Gross Motor 

Car Co.. 161 N.E. 362, 32 Ohio App. 
183—Starchroom Pub. Co. v. Threl- 
keld Engraving Co., 13 Ohio App. 

281. 

47. Forrest & George Adair v. Smith, 
98 S.E. 224, 23 Ga.App. 290. 
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a contractual right will materially lessen the as¬ 
signor’s interest in the performance of his personal 
obligations, the contract as a whole is nonassign- 
able.48 

The personal confidence which precludes the as¬ 
signment of rights arising out of a contract must 
be involved in the nature of the rights themselves 
and accordingly, the rule which prevents the assign¬ 
ment of such a contract as a whole does not pre¬ 
vent the assignment of rights arising out of the 
contract, where the matter of personal confidence 
is not involved in such rights.^® 

Applications of rule. This rule against the as¬ 
signment of a contract involving personal credit or 
responsibility or personal trust and confidence has 
been applied to prevent the assignment of a contract 
for support and maintenance,^! a contract involv¬ 
ing personal association,52 a contract under which 
•one of the parties is intrusted with funds53 or prop- 
-erty,54 a contract between a publisher and an au- 
thor,55 a contract where other matters are left to 
be fixed between the parties,^ 5 or a contract where 
something remains to be done which cannot be done 
by an assignee.®^ 


§ 27, - Contract for Public Work 

A contract for public work Is generally assignable, 
unless It requires personal services involving special 
knowledge or skill. 

In the absence of any statutory provision or rule 
of public policy restricting the right of assignment, 
a public contract or contract for public work, is as- 
signable^s except where the contract is one the prop¬ 
er execution of which requires personal services 
involving the exercise of knowledge, skill, or taste.5^ 

§ 28. — Consent of Parties to Contract 

An executory contract, which by its nature and 
terms is otherwise not assignable, may be assigned 
by the consent of the parties (infra § 75); and a 
party to the contract, by his acts and conduct, may 
waive, or be estopped to set up, his nonconsent as 
an objection to the assignment of the contract (infra 
§77). 

§ 29. Written Instruments 

Any written instrument for the payment of money or 
articles of personal property generally is assignable, un¬ 
less Its nature or terms make it nonassignable. 

As a general rule, which in some states is sup¬ 
ported by statutory provision, any written contract 
or instrument for the payment of money or articles 
of personal property may be assigned.®^ An instru- 


48. Fenn v. Pickwick Corporation, 4 
P.(2d) 215, 117 Cal.App. 236. 

49. In re Wright, (N.T.) 157 F. 544, 
85 C.C.A. 206, 18 L.R.A.(N.S.) 193— 
Roehm v. Horst, (Pa.) 91 F. 345, 
S3 C.C.A. 550, affirmed 20 S.Ct. 780, 
178 U.S. 1, 44 L,Bd. 953, and af¬ 
firming (C.C.) 84 F. 565. 

50. In re Wright, (N.T.) 157 F. 544, 
85 C.C.A. 206, 18 L.R.A.(N.S.) 193. 

Bl, Ky.—Beard v. Beard, 254 S.W. 
430, 200 Ky. 4. 

N.H.—Tough V. Netsch, 142 A. 702, 83 
N.H. 374. 

.6 C.J. p 881 note 25. 

Contract between parents and their 
.daughter to support the parents in 
return for conveyance of land to 
the daughter is personal and not 
transferable.—^De Atley v. Streit, 263 
P. 967, 81 Mont. 382. 

Contract to provide a home 

A contract by the grantee in a deed 
to furnish a home for the grantor 
for the rest of her life is a per¬ 
sonal contract, which cannot be per¬ 
formed by the grantee’s heirs, and 
cannot be assigned, since the grantor 
cannot be compelled to accept a home 
with the heirs as performance of an 
agreement to furnish a home with 
grantee.—^Beard v. Beard, 254 S.W. 
430, 200 Ky. 4. 

52. Litka V. Wilcox, 39 Mich. 94. 

53. New York Bank Note Co. v. 


Hamilton Bank Note Engraving, 
etc., Co., 73 N.E. 48, 180 N.T. 280. 

Contract with a private banker as 
depositary is not assignable.—Mar¬ 
quette V. Wilkinson, 78 N.W. 474, 119 
Mich, 413, 43 Ii.R.A. 840. 

54. Poster Woolen Co. v. Wollman, 
87 Mo.App. 658. 

55. Wooster v. Crane, 66 A. 1093, 
73 N.J.Eq. 22. 

Composer and publisher 
A contract between a composer of 
music and a publisher whom he se¬ 
lects is a personal contract, which is 
not assignable by either party with¬ 
out the other’s consent, since the ba¬ 
sis on which the composer intrusts 
the publisher with the composition 
is that he believes in the skill, judg¬ 
ment, and integrity and reputation 
of the publisher as well as in his 
credit.—In re Waterson, Berlin & 
Snyder Co., (D.C.N.Y.) 36 F.f2d) 94, 
reversed on other grounds (C.C.A.) 48 
F.(2d) 704. 

Joint adventure 

A contract between an author and 
a publisher, which made the parties 
joint adventurers, is personal, and 
one which the publisher cannot as¬ 
sign without the author’s consent.— 
Poster V. Callaghan & Co., (D.C.N.Y.) 
248 F. 944. 

56. U.S.—Demarest v. Dunton Lum¬ 
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ber Co., (N.Y.) 161 P. 264, 88 C. 
C.A. 310. 

N.H.—Streeter v. Sumner, 31 N.H. 
542. 

57- V/heeler v. Walton, etc., Co., (C. 
C.Del.) 64 F. 664, affirmed 67 F. 
45, 14 C.C.A. 300. 

58, Iowa Bridge Co. v. Commission¬ 
er of Internal Revenue, (C.C.A.) 
39 P.(2d) 777—5 C.J. p 883 note 
40. 

Contracts for construction of 
bridge's for several counties, contain¬ 
ing nothing requiring the personal 
services of either of the contracting 
parties, and being of a character 
that are frequently sublet, are as¬ 
signable by the contractor.—Iowa 
Bridge Co. v. Commissioner of In¬ 
ternal Revenue, (C.C.A.) 39 P.(2d) 
777. 

59, Campbell v. Sumner County, 67 
P. 866, 64 Kan. 376. 

60, U.S.—^Withers v. Greene, (Ala.) 
9 How. 213, 13 L.Ed. 109. 

Ala.—Brown v. Chambers, 12 Ala, 
697. 

Ark.—LafCerty v. Rutherford, 5 Ark. 
649—Gamblin v. Walker, 1 Ark. 
220 . 

Cal.—Kohn v. Sacramento Electric 
etc., Co., 141 P. 626, 168 Cal, 1. 
Ill.—Potter V. Gronbeck, 7 N.E. 586, 
117 Ill. 404—Kingsbury v. Wall. 
68 Ill. 311. 

Ky.—Sirlott v. Tandy, 3 Dana 142. 
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merit is not assignable, however, which depends on 
extrinsic proof before it becomes a binding obliga¬ 
tion for the payment of money,or where the 
contrary intention of the parties is manifest from 
its terms.®2 

A mere written offer to contract is not assignable 
until it is accepted or the terms thereof complied 
with.®5 

A certificate of indebtedness is generally assign- 
able.®4 

Credit memorandum. Under a statutory provision 
authorizing an obligee of an instrument not negotia¬ 
ble by the law merchant to transfer all his interest 
therein by assignment, a credit memorandum for 


the price of an article returned is assignable,®^ un¬ 
less some provision therein either expressly or im¬ 
pliedly prohibits its assignment,®® or the rights of 
the parties thereto involve personal confidence or 
trust, or the giving of credit, which would affect 
its assignability.®^ 

Time checks and merchandise coupons. A time 
check issued by an employer to his employee, as a 
general rule, is assignable,®® unless it expressly 
stipulates that it is payable to the person to whomi 
issued and is not transferable.®® It has been held, 
however, that, notwithstanding such a check pro¬ 
vides that it is not transferable, it may be assigned 
as a chose in action under a statute permitting such 
assignments ;70 and that, where merchandise cou- 


La.—Louisiana Store & Market 

Equipment Co. v. Moore, (App.) 167 
So. 477. 

Mich.—Bannister v. Rouse, 6 N.W. 
870, 44 Mich. 428. 

Miss.—Shields v. Taylor, 26 Miss. 
13. 

Tex.—Reef v. Mills Novelty Co., (Civ. 

App.) 57 S.W.(2d) 242. 

5 C.J. p 864 note 19. 

Demand duehill, executed for value 
received, with interest, is an assign¬ 
able instrument.—Morgan v. Center, 
202 S.W. 235, 133 Ark. 247—-Marri- 
gan V. Page, 4 Humphr.(Tenn.) 247. 

lietter or order promising payment 
of a certain sum on specified condi¬ 
tions, although a nonnegotiable in¬ 
strument, is assignable.—Beavers v. 
Consolidated Oil Co. of Texas, (Tex. 
Civ.App.) 31 S.W.(2d) 876. 

As right arising out of obligation | 
Under a statute providing that a 
right arising out of an obligation 
may be transferred, a written obli¬ 
gation, secured by a real estate mort¬ 
gage and in form a promissory note, 
conditioned on the nonpayment of 
dividends on shares of stock received 
by the payee, and providing that, if 
the dividends are less than as guar¬ 
anteed by the maker, they be credit¬ 
ed on the note, whether a promis¬ 
sory note or a guaranty, is assign¬ 
able.—^David.son v. Roffy, 180 P. 830, 
40 CaLApp. 179. 

Statute cliaugixLg the common law 
The purpose of a statute provid¬ 
ing that an obligee of a written in¬ 
strument, nonnegotiable by the law 
merchant, may assign his interest 
is to change the common law so as 
to permit the transfer of any claim 
capable of being transferred.—Reef 
V. Mills Novelty Co., (Tex.Com.App,> 
89 S.W.(2d) 210, affirming (Civ.App.) 
57 S.W.(2d) 242. 

Under a statute maiding all writ, 
ten promises negotiable by indorsew 
ment, a written executory agree¬ 
ment is assignable, although no pay¬ 


ment is due thereunder at the time 
of the assignment.—^Beckman Sup¬ 
ply Co. V. Newell. 118 N.E. 962, 68 
Ind.App. 679. 

61. Potter V. Gronbeck, 7 N.E. 586, 
117 Ill. 404—^Kingsbury v. Wall, 
68 Ill. 311. 

Lakeview Land Co. v. San An¬ 
tonio Tract. Co., 66 S.W. 766, 95 
Tex. 252—5 C.J. p 864 note 19. 
Payable to designated person only 
"'Unless contrary to law or public 
policy, an obligation to pay money 
which by its terms is made paya¬ 
ble to a designated person only, and 
made nontransferable, negatives any 
promise of the obligor, otherwise 
implied, that payment would be made 
to an assignee or a transferee. The 
transferability of the paper is de¬ 
stroyed by the consent of the origi¬ 
nal parties to it."—In re Wallace's 
Estate, 266 IlLApp. 500, 606. 

63. Leekley v. Curtis, 250 P. 608, 
120 Okl. 96. 

An acknowledgment of an existing 
indebtedness, coupled with an offer 
to give new notes and securities 
therefor on condition that the orig¬ 
inal evidence of indebtedness and 
securities be canceled, amounts to 
nothing more than an offer, and, un¬ 
til accepted, or the terms thereof 
complied with, by the creditor, is 
unenforceable, and an assignment of 
such instrument is a mere nullity, 
and confers no rights on the as¬ 
signee.—Leekley v. Curtis, 250 P. 
508, 120 Okl. 96. 

64, Ark.—St. Louis, etc., R. Co, v. 
Camden Bank, 1 S.W. 704, 47 Ark. 
541. 

Ga,—Citizens* Bank of Waynesboro 
V. Timmons, 91 S.E. 1050, 19 Oa. 
App. 480. 

Commissiou certificates 
An agent to whom commission cer¬ 
tificates are issued by a corporation 
may assign his interest therein to 
another.—^Armstrong Mfg. Co. v. 
Gardner, 272 S.W. 22, 209 Ky. 93. 
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Subcontractor’s certificate 
Certificates of indebtedness, issued 
by a highway subcontractor to the 
laborers working under him, are not 
binding against the principal con¬ 
tractor as to the amount of labor 
performed on the highway, and are, 
therefore, not assignable so as to- 
permit the assignee to bring action, 
on them without the assignors being 
made parties.—^Arkansas Road Const. 
Co. V. Evans, 239 S.W. 726, 163 Ark. 
142. 

65* Reo Motor Car Co. v. Goad Mo¬ 
tor Co., (Tex.Civ.App.) 24 S.W.(2d). 

67. 

Uot repudiation of contract 
The assignment of a credit memo¬ 
randum for the price of an automo¬ 
bile turned in by a dissatisfied cus¬ 
tomer is not a repudiation of the- 
contract and credit memorandum, in¬ 
view of a statute authorizing the 
assignment of a nonnegotiable in¬ 
strument.—Reo Motor Car Co. v. 
Goad Motor Co., (Tex.Civ.App.) 24 
S.W.(2d) 67. 

66. Reo Motor Car Co, v. Goad Mo¬ 
tor Co., supra. 

67. Reo Motor Car Co. v. Goad Mo¬ 
tor Co., supra. 

68. Martin-Alexander Lumber Co. v. 
Johnson, 66 S.W. 924. 70 Ark. 215 
—5 C.J. p 864 note 19 [a]. 

Checks issued, to employees and. 
redeemable in merchandise are as¬ 
signable under a statute declaring 
all agreements or contracts in writ¬ 
ing for the payment of money or- 
property, or both, assignable.—Mar¬ 
tin-Alexander Lumber Co. v. John¬ 
son, 66 S.W. 924, 70 Ark. 215. 

69. Ala.—Tabler v. Sheffield Land,, 
etc., Co., 79 Ala. 377, 58 Am.R. 593. 

Okl.—Barringer v. Bes Line Constr. 
Co., 99 P. 775, 23 OkL 131, 21 L.R. 
A.(N.S.) 597. 

70. Bewick Lumber Co. v. Hall, 2L. 
S.E. 154, 94 Ga. 589. 
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pons, issued to an employee, are redeemable in cash, i be assigned, notwithstanding they are marked not 
they and the right to obtain cash thereon may I transferable.'^^ 

R RIGHTS OF ACTION 


§ 30. In General 

A right of action generally Is assignable where It 
would survive to the assignor's legal representative, ex¬ 
cept where this rule has been changed by statute. 

Generally speaking, a person who has a cause 
or right of action may transfer it to another and, 
applying the test usually applied in determining the 
assignability of a chose in action (supra § 5), it 
may be stated, as a general rule, that any cause 
or right of action may be assigned that, in accord¬ 
ance with the rules relating to the survivability of 
causes of action as explained in another title (Abate¬ 
ment and Revival §§ 132-159), would, on the death 
of the assignor, survive to his legal representative.'^^ 


On the other hand, a right of action which, by rea¬ 
son of its personal nature or otherwise, will not 
survive the owner’s death is not assignable,as in 
case of a right of action for a tort which is purely 
personal (infra § 33). 

A mere litigious right is not assignable but 
an assignment may be made of a right in a thing, 
although litigation will be necessary for its re¬ 
covery.''^ 

Under some statutes, all rights of action are 
assignable, whether they would survive or not,'^'^ 
as under a statute providing that a cause of action 
arising either out of a violation of a right of prop¬ 
erty or out of an obligation or contract may be 


71. Pond Creek Coal Co. v. Riley 
Lester & Bros., 188 S.W. 907, 171 
Ky. 811. 

72. Mont.—State v. District Court 
of Tenth Judicial Dist. in and for 
Fergus County, 240 P. 667, 74 
Mont. 355. 

Wash.—Pioneer Mining & Ditch Co. 
V. Davidson, 190 P. 242, 111 Wash. 
262—Lindblom v. Johnston, 158 
P. 972, 92 Wash. 171. 

Cla!)m against collecting hank 
The drawer of a check may pur¬ 
chase, by assignment from the payee, 
a claim, which the latter holds by 
assignment from his bank, against 
the collecting bank for failing to per¬ 
form its duty, resulting in the 
drawee bank’s closing before remit¬ 
ting to the collecting bank, and the 
drawer is entitled to any relief which 
the assignor may have had against 
the collecting bank.—Stone v. Wa¬ 
chovia Bank & Trust Co., 143 S.E. 27, 
145 S.C. 166, 61 A.L.R. 733. 

TTnlignidated claim may be assign¬ 
ed.—^Hackett Digger Co. v, Carlson, 
272 P. 260, 127 Or. 386. 

Joint payees 

A right of action on an obligation 
in favor of joint payees may be 
transferred by the survivor to an as¬ 
signee.—Semper v. Coates, 100 N.W. 
622, 93 Minn. 76. 

73. Ariz.—^Deatsch v. Fairfield, 233 
P. 887, 27 Ariz. 387, 38 A,L.R. 651. 

Colo.—Micheletti v. Moidel, 32 P.(2d) 
266, 94 Colo. 587. 

Idaho.—McLeod v. Stelle, 249 P. 

254, 257, 43 Idaho 64. 

Miss.—J. H. Leavenworth & Son v. 

Hunter, 116 So. 593, 150 Miss. 245. 
Mo.—^Beall v. Farmers’ Exchange 
Bank of Gallatin, 76 S.W. (2d) 1098 
—State ex rel. Park Nat. Bank v. 
Globe Indemnity Co., 61 S.W.(2d) 
733, 332 Mo. 1089, aflirming (App.) 


29 S.W.(2d) 743—Houston v. Wil¬ 
hite, 27 S.W.(2d) 772, 224 Mo.App. 
695, transferred 20 S.W. (2d) 553. 
Ohio.—Citizens* Sav. Bank of Pem- 
berville v. Hocker, 170 N.B. 377, 
34 Ohio App. 169. 

Or.—^Nichols v. Jackson County Bank, 
298 P. 908, 136 Or. 302—Rorvik v. 
North Pacific Lumber Co., 195 P. 
163, 99 Or. 58, affirming 190 P. 
331, 99 Or. 58. 

W.Va.—^McClaren v. Anderson, 158 
S.B. 379, 110 W.Va. 380. 

5 C.J. p 884 note 47. 

Claim against hank comptroller on 
bond 

Claims of a bank depositor against 
a state bank comptroller, based on a 
breach of his official bond, consist¬ 
ing in a failure to close the bank 
when it should have been done, is 
assignable.—^Deatsch v. Fairfield, 233 
P. 887, 27 Ariz. 387, 38 A.L.R. 651. 

Claim for taxes illegally paid 
A claim against a county for tax¬ 
es illegally paid by the officers of a 
banking corporation may be assign¬ 
ed by the officers of such corpora¬ 
tion,—First Nat. Bank v. Achenbach, 
237 P. 574, 110 Okl. 246. 

Partner’s interest in profits 
A cause of action of a partner, in 
a firm of two members engaged in 
leasing rental property and subleas¬ 
ing, against his partner for his share 
of the profits, is assignable, as it 
would survive and pass to his per¬ 
sonal representative on his death.— 
McGinnis v, McGinnis, 202 S.W. 1087, 
274 Mo. 285. 

Statute providing rrUe 

(1) A statute, providing that a 
thing in action, arising out of the 
violation of a right of property or 
out of an obligation, may be trans¬ 
ferred by the owner and, on his 
death, passes to his personal repre¬ 
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sentative, provides one rule for the 
survivability and assignability of 
things in action.—Grabow v. Bergeth, 
229 N.W. 282, 59 N.D. 214. 

(2) The term ‘‘obligation” in such 
statute comprehends only a legal 
duty from a contract or by operation 
of law from a status voluntarily as¬ 
sumed.—Grabow v. Bergeth, supra. 

74. U.S.—In re Dodge, (D.C.N.T.) 9 
F.Supp. 540. 

Mass.—^Piper v. Childs, 195 N.E. 763. 
5 C.J. p 884 note 48. 

75* Mo.—Loewenberg v. De Voigne, 
123 S.W. 99, 145 Mo.App. 710. 

Nev.—Gruber v. Baker, 23 P. 858, 20 
Nev. 453, 9 L.R.A. 302. 

Or.—Rorvik v. North Pacific Lumber 
Co., 195 P. 163, 99 Or. 58, affirming 
190 P. 331, 99 Or. 68—Cooper v. 
Hillsboro Garden Tracts, 152 P. 
488, 78 Or. 74, Ann.Cas.l917E 840. 

Bight to bring an action for dam¬ 
ages for preventing the issuance of 
a certificate of incorporation, in ac¬ 
cordance with a contract entered in¬ 
to by defendant and others to form 
a corporation, is not assignable.— 
Loewenberg v. De Voigne, 123 S.W. 
99, 145 Mo.App. 710. 

Bescission of contract 

One purchaser of land cannot as¬ 
sign to another the right to sue 
for a rescission of the contract.-^ 
Cooper V. Hillsboro Garden Tracts, 
152 P. 488, 78 Or. 74, Ann.Cas.l917B 
840. 

76. Mo,—^Loewenberg v. De Voigne, 
123 SW. 99, 145 Mo.App. 710. 

Or.—Rorvik v. North Pacific Lum¬ 
ber Co., 195 P. 163, 99 Or. 58, af¬ 
firming 190 P. 331, 99 Or. 58. 

77. Felt V. Reynold’s Rotary Fruit 
Evaporating Co., 18 N.W. 378, 52 
Mich. 602—5 C.J. p 884 note 49. 
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assigned;"^® and under other statutes, every right 
of action, except those specifically designated, is 
assignable.'^ 

The attribute of assignability of a right of action 
extends to a right of action pertaining to an arti¬ 
ficial person, as well as one that belongs to a nat¬ 
ural person.so 

§31. Right of Action on Contract 

A right of action arising out of a contract may, sub¬ 
ject to some exceptions, generally be assigned. 

The doctrine of equitable assignments has been 
gradually extended by decisions and statutes, so 
that it may be laid down as the rule that any right 
of action arising out of contract may now be as¬ 
signed, unless, as has been stated heretofore, it 
is coupled with liabilities (supra § 25), or is for 
the performance of personal services or involves 
personal trust and confidence (supra § 26). A right 
of action for damages for a breach of contract may 


be assigned,S2 even though the contract itself is 
not assignable and, as has already been con¬ 
sidered, an assignment may be made of a right 
to money due or to become due under a contract 
(supra §§ 15-22), as well as of other rights arising 
out of contracts (supra §§ 23-29). 

§ 32. Right of Action for Tort 

A right of action ex delicto Is assignable only where 
It would survive to the personal representative of the 
person entitled to sue, except to the extent that this 
rule has been changed by statute. 

As a general rule, survival is the test of assign- 
ability of a right of action ex delicto—if a right 
of action arising out of tort is of such a nature that, 
on the death of the party entitled to sue, it would, 
either by statute or in accordance with the rules, 
relating to the survivability of actions ex delicto in 
general, as shown in the title Abatement and Re^ 
vival § 138, survive to his personal representative,, 
it may be assigned but, if the right of action 


78. Cal.—^Morris v. Standard Oil 
Co., 252 P. 605, 200 Cal. 210—Deno¬ 
van V. Golden State Woolen Mills, 
2S6 P. 714, 104 Cal.App. 504—Dib¬ 
ble V. San Joaquin Liffht & Power 
Corporation, 190 P. 19S, 47 Cal.App. 
112—Stapp V. Madera Canal & Ir¬ 
rigation Co., 166 P. 823, 34 Cal. 
App. 41. 

S.D,—Sherman v. Harris, 153 N.W. 
925. 36 S.D. 50, Ann.Cas.l917C 675, 
affirmed 167 N.W. 325, 40 S.D. 341. 
The criterion of assignability, un¬ 
der such a statute, is, not the surviv¬ 
ability of the claim, but whether it 
is lawful to ma,ke the assignment.— 
Sherman v. Harris, 153 N.W. 925, 36 
S.D. 50, Ann.Cas.l917C 675, affirmed 
167 N.W. 325, 40 S.D. 341. 

]Qeaseholder’s right to sue for the 
use and occupancy of lands held un¬ 
lawfully by another, is assignable 
under such a statute.—^Ashton v. 
Noble, 148 P. 1042, 46 Okl. 296. 

79. McClure v. Weigand Tea & Cof¬ 
fee Co., 12 P.(2d) 877, 158 Okl. 115 
—5 C.J. p 884 note 50. 

80. Grocers* Nat. Bank v. Clark, 48 
Barb.(N.Y.) 26. 

81. Colo.—United Securities Co. v. 
Ostenberg, 152 P. 1163, 60 Colo. 
249. 

Fla.—Spears v. West Coast Builders* 
Supply Co.. 133 So. 97, 101 Fla. 980. 
Ga.—Ison Co. v. Atlantic Coast Line 
B. Co., 87 S.F. 7o4, 17 Ga.App. 4o9« 
Idaho.—^Kloepfer v. Forch, 1S4 P. 477, 
32 Idaho 415. 

La.—^Doyle v. Gerson, 120 So. 74, 9 
La.App. 696. 

Miss.—J. H. Leavenworth & Son v. 

Hunter, 116 So. 593, 150 Miss. 245. 
N.M.—^Parker v. Beasley, 54 P.(2d) 
687, 

N.T.--Marsh v. Perkins, 230 N.Y.S. 


406, 132 Misc. 629, affirmed 231 N. 
Y.S. 812, 225 App.Div. 672. 

N.C.—North Carolina Bank & Trust 
Co. v. Williams. 160 S.E. 484, 201 
N.C. 464. 

Okl.—Eldridge v. Sutton, 41 P.(2d) 
680. 

Tex.—^Hertzka v. Von Rosen, (Civ. 

App.) 51 S,W.(2d) 1111. 

5 C.J. p SS5 notes 56, 57. 

Action on a notary’s bond is an 
action ex contractu, and the right 
thereto is assignable.—State ex rel. 
Park Nat. Bank v. Globe Indemnity 
Co., (App.) 29 S.W.(2d) 743, affirmed 
61 S.W.(2d) 733. 332 Mo. 1089. 

Becovery of assessments 
Right of a member in a mutual 
fraternal life insurance corporation 
to recover multiple assessments ille¬ 
gally levied is assignable.—Reed v. 
Woodmen of the World, 22 P.(2d) 
819, 94 Mont. 374. 

82. La.—Ansley v. Pailet, 6 La.App. 
(Orleans) 93. 

Mass.—Brjme v. Dorey, 109 N.E. 146, 
221 Mass. 399. 

Miss.—J. H. Leavenworth & Son v. 

Hunter, 116 So. 593, 150 Miss. 245. 
N.J.—Howe V. Smeeth Copper, etc., 
Co., (Sup.) 48 A. 24. 

Okl.—Stringer v. Kessler, 155 P. 867, 
56 Okl. 50. 

W.Va.—Millan v. Bartlett, 89 S.E. 

711, 78 W^'.Va. 367. 

5 aj. p 885 note 57 [d]. 

Breach of covenant against encum¬ 
brance 

Where a covenant against an en¬ 
cumbrance is broken, a cause of 
action arises as on an ordinary chose 
in action which may be assigned by 
the covenantee, and is personal prop¬ 
erty which descends, on the covenan¬ 
tee’s death, to his personal repre¬ 
sentative who may assign it or dis-. 
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tribute it to heirs.—Parker v. Beas¬ 
ley, (N.M.) 54 P.(2d) 687. 

Breach of covenant of seizin 
A cause of action for the breach 
of a covenant of seizin is assigna¬ 
ble.—Beulah Coal Mining Co. 
Heihn, ISO N.W^*. 787, 46 N.D. 646. 

83. Liberty v. Pooler, (Me.) 182 A.. 
216. 

For personal services 
The fact that a contract is for* 
personal • services does not prevent 
an assignment of a right of action 
by the employee arising out of the* 
employer's breach of the contract by 
terminating the employment.—Sear¬ 
cy V. America Casualty Co., 133 N.Y.. 
S. 685, 149 App.Div. 316. 

84. Ariz.—^United Verde Extension 
Mining Co. v. Ralston, 296 P. 262,. 
37 Ariz. 554. 

Mo.—State ex rel. Park Nat. Bank v. 
Globe Indemnity Co., 61 S.W.(2d) 
733, 332 Mo. 1089, affirming (App.) 
29 S.W.(2d) 743. 

Neb.—Stroman v. Atlas Refining 
Corporation, 199 N.W. 26, 112 Neb. 
187. 

Or.—Nichols v. Jackson County 
Bank, 298 P. 908, 136 Or. 302—Ror- 
vik V. North Pacific Lumber Co., 
195 P. 163, 99 Or. 58, affirming 190 
P. 331, 99 Or. 58. 

Tenn.—Haymes v. Kalliday, 268 S.W. 
130, 151 Tenn. 115. 

Wis.—Samuel Meyers, Inc. v. Ogden 
Shoe Co., 181 N.W. 306, 173 Wis. 
317. 

5 C.J. p 886 note 59. 

'^Unliquidated claim for damages 
arising out of a tort is not assign¬ 
able either in law or in equity.”— 
Subscribers at Casualty Reciprocal 
Exchange, by Dodson v. Kansas City 
Public Service Co., (Mo.App.) 91 S.. 
W.(2d) 227, 231. 
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is such that it would not survive, it may not be made 
the subject of a valid assignment.85 

The state legislature, however, has the power to 
give, either expressly or by implication, to persons 
interested, a right of acquiring, by assignment, an 
interest in a claim for unliquidated damages aris¬ 
ing out of a tort;^6 and in some states the general 
rule has been modified by statutes, which either make 
assignable all rights of action except those specifical¬ 
ly designated,or authorize actions by personal 
representatives, in cases where such right of ac¬ 
tion did not survive before (infra § 33). Under 
a statute not authorizing the assignment of a thing 
in action not arising out of contract, a right of ac¬ 
tion in tort is not assignable,^^ unless the violation 
of right, giving rise to the right of action, partakes 
not only of the nature of a tort, but also of an im¬ 
plied contract. 

§ 33. - Injury to Person or Reputation 

A right of action in tort for iniury to person or 
reputation is not assignable, except in so far as It Is 
permitted by statute. 


§ 33 

As a general rule, a right of action for a tort purely 
personal, in the absence of statute modifying the 
rule, is not subject to assignment before it is reduced 
to judgment and, although a cause of action for 
injury to property alone is assignable (infra § 34), 
if it also comprehends injury to the business credit 
and financial standing or to the reputation and feel¬ 
ings of the injured person, it is not assignable.^! 

Under the general rule, a cause of action is not 
assignable for injuries to the person by assault and 
battery,92 or to the reputation, as by libel or slan¬ 
der 3 for criminal conversation for false ar¬ 
rest for seduction for malicious abuse of proc¬ 
ess or for malicious prosecution. 

Statutory modifications. In some states rights of 
action for personal torts have been made assignable 
by statutes expressly declaring them assignable. 99 
So, by the weight of authority, statutes providing for 
the survival, to the executor or administrator, of 
causes of action for personal torts have been con- 


85. N.D.—Grabow v. Bergeth, 229 
N.W. 282, 59 N.D. 214. 

Tenn.—Haymes v. Halliday, 268 S.W. 

130, 151 Tenn. 115. 

5 C.J. p 886 note 60. 

88. Neal v. Buffalo, R. & P. Ry. Co., 
158 A. 305, 103 Pa.Super. 218. 

87. Minnetonka Oil Co. v. Cleveland 
Vitrified Brick Co., Ill P. 326, 27 
Okl. 180—5 C.J. p 887 note 61. 

Injury not to person or property 
Under a statute making- only caus¬ 
es of action for injuries to person or 
property survivable and assignable, 
a cause of action for injuries that 
are not of a physical nature and that 
do not operate on or affect tangible 
personal property, as distinguished 
from property rights or interests, 
does not survive and is not assigna¬ 
ble.—^Arkansas Life Ins. Co. v. 
American Nat Life Ins. Co., 161 S. 
W. 136, 110 Ark. 130. 

Modification of statnte 
A statute making assignable a 
cause of action for tort is not modi¬ 
fied by another statute, requiring 
every action to be prosecuted in the 
name of the real party in interest, 
except as otherwise provided, but 
not authorizing the assignment of a 
thing in action not arising out of 
contract.—Sherman v. Harris, 153 
N.W. 925, 36 S.D. 50, Ann.Cas.l917C 
675, affirmed 167 N.W. 325, 40 S.D. 
341. 

88. Kansas Midland R. Co. v. 
Brehm, 39 P. 690, 54 Kan. 751—5 
C.J. p 886 note 59 [b], p 887 note 
61 [a]. 

89. Kansas City., etc., R. Co. v. 
Shutt, 104 P. 51, 24 Okl. 96, 138 


I Am.S.R. 870, 20 Ann.Cas. 255—5 
I C.J. p 886 note 59 [b] (3). 

90. U.S.—In re Dodge, (D.C.N.T.) 9 
F.Supp. 540—In re Funk, (D.C.Va.) 
2 F.Supp. 555, affirmed (C.C.A.) 63 
F.(2d) 170. 

Cal.—Morris v. Standard Oil Co., 252 
P. 605, 200 Cal. 210—Cassetta v. 
Del Frate, 2 P.(2d) 533, 116 Cal. 
App. 255. 

Ga.—^Benjamin-Ozburn Co. v. Mor¬ 
row Transfer, etc., Co., 79 S.E. 753, 
13 Ga.App. 636. 

Ill._Wilcox V. Bierd, 162 N.E. 170, 
330 Ill. 571—^Lake Shore Building 
Co. V. City of Chicago, 207 Ill.App. 
244. 

Me.—Metropolitan Ins. Co. v. Day, 
111 A. 429, 119 Me. 380. 

Mass.—^W^’hite Sewing Mach. Co. v. 
Morrison, 122 N.E. 291, 232 Mass. 
387—Lee v. Fisk, 109 N.E. 833, 222 
Mass. 418. 

Mo.—^Kramer v. Laspe, (App.) 94 S. 
W.(2d) 1090. 

N.J.—Goldfarb v. Reicher, 171 A. 
149, 112 N.J.Law 413, affirmed 174 
A. 507, 113 N.J.Law 399. 

N.M.—Kandelin v, Lee Moor Con¬ 
tracting Co., 24 P.(2d) 731, 37 N. 
M. 479. 

N.T.—Richard v. National Transp. 

Co., 285 N.Y.S. 870, 158 Misc. 324. 
Or.—^Rorvik v. North Pacific Lumber 
Co., 195 P. 163, 99 Or. 58, affirming 
190 P. 331, 99 Or. 58. 

Pa.—^Manganiello v. Lewis, 186 A. 

218, 122 Pa.Super, 435. 

5 C.J. p 887 note 64. 

Season fox rule 

*Tn modern times at least the one 
unanswerable reason why actions j 
and rights of action for tortious per- I 

1081 


sonal injury are not assignable is 
that they do not survive.’*—In re 
Funk, (D.C.Va.) 2 F.Supp. 555. 559, 
affirmed (C.C.A.) 63 P.(2d) 170. 
Mental and physical angnish 
Causes of action for damages for 
having to work without sleep for 
four nights and days, suffering men¬ 
tal and physical anguish and loss by 
absence from business, are not as¬ 
signable.—Jones V. Manning, 169 P. 
912, 35 Cal.App. 321. 

91. Bethlehem Fabricators v. H. D. 
Watts Co., (Mass.) 190 N.E. 828, 
93 A.L.R. 1124—Titcomb v. Bay 
State Grocery Co., 150 N.E, 874, 
254 Mass. 599. 

92. In re Dodge, (D.C.N.T.) 9 F. 
Supp. 540—5 C.J. p 888 note 65. 

93. Perry v. Atlantic Coast Life 
Ins. Co., 164 S.E. 753, 166 S.C. 270 
—5 C.J. p 888 note 66. 

94. Ind.—Gerdink v. Meginnis, 126 
N.E. 499, 73 Ind.App. 39. 

S.D.—Howard v. Ward, 139 N.W. 771, 
31 S.D. 114. 

95. Seaman v. Mann, 168 A. 833, 114 
N.J.Eq, 408. 

9a People V. Tioga C. PL, 19 Wend. 
(N.Y.) 73—5 C.J. p 888 note 67. 

97. Titcomb v. Bay State Grocery 
Co., 150 N.E. 874, 254 Mass. 599. 

98. Mich.—Tomkovich v. Mistevich, 
192 N.W. 639, 222 Mich. 425. 

N.Y.—^Assets Collecting Co. v. 

Myers, 152 N.Y.S. 930, 167 App.Div, 
133. 

5 C.J. p 888 note 69. 

99. Trinity County Lumber Co. v. 
Holt, (Tex.Civ.App.) 144 S.W. lOzs 
—5 C.J. p 888 note 70. 
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strued as rendering such rights of action assignable,l 
although in some states this doctrine has been de¬ 
nied ;2 and it has been said that survival should 
not be considered the controlling test of assignabil¬ 
ity in such cases.® 

For -ivrongfiil death. In the absence of statutory 
modification, a cause of action for death by wrongful 
act is not assignable,^ and it has been held that, prior 
to verdict or judgment, the beneficiary’s claim for 
damages is a mere expectancy, or inchoate right, 
not a debt, and not assignable.® Under some stat¬ 
utes, however, the cause of action may be assigned 
after suit is brought;® and under other statutes, al¬ 
though a beneficiary cannot assign the right to prose¬ 
cute the action, where that right is vested by stat¬ 


ute in the personal representatives,'^ he may as¬ 
sign his interest or claim for damages as a property 
right.® 

§ 34. -Injury to Property 

A right of action In tort for Injury to one's property 
or estate is generally assignable. 

A distinction is observed between those causes of 
action for wrongs which aifect the person strictly and 
all others,^ and, accordingly, it is a well-settled gen¬ 
eral rule, which in some states is supported by stat¬ 
utory provision, that a right of action in tort, which 
does not apply to the person strictly, but involves di¬ 
rectly or indirectly a right of property, that is, is for 
an injury to one's property or estate, is assignable.!^ 


Federal Bmployeis’ ajiability Act 
(U.S.Coinp.St. §§ S657-8665) contains 
no prohibition against the assign¬ 
ment of personal injury actions.— 
El Paso & S. W. Co. V. Hudspeth, 
Wallace & Harper, (Tex.Civ.App.) 
255 S.TV. 772. 

1. Miss.—J. H. Leavenworth & Son 
V. Hunter, 116 So. 593, 150 Miss. 
245—^Anderson v. Kelly, 99 So. 3S2 
—A. K. Mclnnis Lumber Co. v. 
Rather, 71 So. 264, 111 Miss. 55. 

Tex.—^McCloskey v. San Antonio 
TracUon Co., (Civ.App.) 192 S.W. 
1116, error refused. 

5 C.J. p 888 note 71. 

In form ez contractu 

“A cause of action for personal in¬ 
juries, if not terminable by death 
and if in form ex contractu, is gen¬ 
erally assignable under local law.” 
—Saloshin v. Houle, 155 A. 47, 49, 85 
X.H. 126. 

2. Bethlehem Fabricators v. H. D. 
Watts Co., (Mass.) 190 N.E. 828, 
93 AL.R. 1124—-5 C.J. p SS9 note 
1^0 

3. Goldfarb v. Rclcher. 1T1 a. 149, 
112 N.J.Law 413, affirmed 174 A. 
507, 113 N.J.Law 399—6 C.J. P 889 
note 73. 

4. U.S.—Sanders v. Louisville, etc., 
R. Co., (Tenn.) Ill F. 708, 49 C.C. 
A. 565. 

HI.—Wilcox v. Bierd, 162 N.E, 170, 
330 Ill. 571—Baker & Conrad, Inc., 
for Use of New Amsterdam Cas¬ 
ualty Co., V- Chicago Heights 
Const. Co., 282 IlLApp. 459. 

Pa.—^Marsh v. Western New York 
& P. Ry. Co., 53 A. 1001, 204 Pa. 
229. 

Widow’s right of action under the 
Employers* Liability Act for the 
death of her husband is not assign¬ 
able,—Rorvik v. North Pacific Lum¬ 
ber Co., 195 P. 163, 99 Or. 58, affirm¬ 
ing 190 P. 331, 99 Or. 58. 

5. Carson v. Gore-Meenan Co., (D, 
C.Conn.) 229 F. 765—17 C.J. p 1228 
note 5. 


e. Southern Pac. Co. v. Winton, 66 
S.W. 477, 27 Tex.Civ.App. 503. 
Sxirvivii^ wife’s cause of action 
for negligence resulting in the death 
of her husband is not assignable be¬ 
fore suit is brought thereon, under 
a statute providing that, in an ac¬ 
tion for injuries resulting in death, 
if the sole plaintiff dies pending the 
suit, and he is the only party enti¬ 
tled to the money recovered, the suit 
shall abate, and under another stat¬ 
ute, authorizing the assignment of 
any claim after suit is brought.— 
Southern Pac. Co. v. Winton, 66 S.W. 
477, 27 Tex.Civ.App. 503. 

7. Travelers’ Ins. Co. v. Louis Pa- 
dula Co., 170 N.T.S. 869, 184 App. 
Div. 791, reversed on other grounds 
121 N.E. 348, 224 N.T. 397, rehear¬ 
ing denied 121 N.E. 894, 225 N.Y. 
638. 

8. La.—City of Shreveport v. South¬ 
western Gas & Electric Co., 74 So. 
559, 140 La. 1078. 

N.Y.—Travelers’ Ins. Co. v. Louis 
Padula Co., 170 N.Y.S. 869, 184 
App.Div. 791, reversed on other 
grounds 121 N.E. 348, 224 N.Y. 397, 
rehearing denied 121 N.E. 894, 225 
N.Y, 638—Rice v. Postal Tele¬ 
graph-Cable Co., 160 N.Y.S. 172, 
174 App.Div. 39, affirmed 114 N.E. 
1081, 219 N.Y. 629. 

17 C.J. p 1228 note 7. 

ITot agaiust public policy 
Under a statute authorizing a 
widow, in the event of her husband’s 
death from injuryi to assign her 
claim for damages resulting from 
his death to the attorney whom she 
employs for its collection, it cannot 
be said that she offends against pub¬ 
lic policy by making a similar as¬ 
signment to some one else under 
conditions which may, perhaps, be 
more favorable to her.—City of 
Shreveport v. Southwestern Gas & 
Electric Co., 74 So. 559, 140 La. 1078. 

9. Me.—Metropolitan Ins. Co. v. 
Day. Ill A. 429, 119 Me. 380. 

Mass.—Rice v. Stone, 1 Allen 566. 
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Mich.—^Federal Gravel Co. v. De¬ 
troit & M. Ry. Co., 248 N.W. 831, 
263 Mich. 341. 

5 C.J. p 889 note 74. 

IQ. U.S.—^United Verde Copper Co. v. 
Jordan, (C.C.A.Ariz.) 14 F.(2d) 299, 
affirming (D.C.) Jordan v. United 
Verde Copper Co., 9 F.(2d) 144, 
affirmed (C.C.A.) United Verde Ex¬ 
tension Mining Co. v. Jordan, 14 
F.(2d) 304, certiorari denied 47 S. 
Ct. 243, 273 U.S. 734, 71 L.Ed. 865 
—Charles Nelson Co. v. U. S., (D. 

C. Wash.) 11 F.(2d) 906. 

Cal.—^Wikstrom v. Yolo Fliers Club, 
274 P. 959, 206 Cal. 461—More v. 
Massini, 32 Cal. 590—Stapp v. 
Madera Canal & Irrigation Co., 16$ 
P. 823, 34 CaLApp. 41. 

Ga.—Sullivan v. Curling, 99 S.B. 533, 
149 Ga. 96, 5 A.L.R. 124, answers 
to certified questions conformed to 
100 S.E. 26, 24 Ga.App. 112—^Baker 
V. Sutton, 170 S.B. 95, 47 Ga.App. 
176—^Virginia-Carolina Chemical 

Co. V. Rachels, 152 S.B. 308, 41 Ga. 
App. 221—^Lamon v. Perry, 125 S. 
E. 907, 33 Ga.App. 248—Southern 
Lumber Co. v. Edwards, 117 S.E. 
252, 30 Ga.App. 223—Hartford Fire 
Ins. Co. V. Davis, (App.) 116 S.B. 
647—Beasley v. Central of Geor¬ 
gia Ry. Co., 116 S.E. 227, 29 Ga. 
App. 584—^Atlanta Cadillac Co. v. 
Manley, 116 S.B, 35, 29 Ga.App, 
522—Benjamin-Ozburn Co. v. Mor¬ 
row Transfer, etc., Co., 79 S.E. 753, 
13 Ga.App. 636. 

Idaho.—Idaho Gold Dredging Corpo¬ 
ration V. Boise Payette Lumber 
Co., 37 P.(2d) 407. 

Me.—^Metropolitan Ins. Co. v. Day, 
111 A. 429, 119 Me. 380. 

Mass.—Bethlehem Fabricators v. H. 

D. Watts Co., 190 N.E, 828, 93 A. 
L.R. 1124. 

Mich.—^Federal Gravel Co. v. Detroit 
& M. Ry. Co., 248 N.W. 831, 263 
Mich. 841. 

Minn.—Hansen Mercantile Co. v. 
Wyman, Partridge & Co., 117 N.W. 
926, 105 Minn. 491, 21 L.R.A.(N.S.) 
727. 
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Theory and reason for rule. The right to assign¬ 
ment in such a case is generally recognized because 
of the survivability of the cause of action,wheth¬ 
er the cause of action is, technically speaking, for a 
tort or for breach of contract some cases 

the right of assignment has been recognized on the 
ground that the cause of action is not one in tort 
but arises out of contract, or that the tort has been 
waived and the action brought on an implied prom- 
ise,^3 as where the wrongdoer’s estate has been en¬ 
riched, the measure of recovery being the value of 
the property received by the wrongdoer 


§ 34 

Applications of rule. Under the general rule as 
to the assignability of a right of action for injury to 
property, an assignment may be made of a right 
of action for the unlawful taking and carrying away 
or wrongful conversion of personal property for 
tortiously obtaining money^® for negligence of a 
railroad company, resulting in the killing of stock on 
its road, or the destruction of property along its 
line by fire;!^ for injury to, or the loss or nonde¬ 
livery of, goods delivered for carriage for failure 
of a common carrier to provide shipping facilities 
when it is its duty to do so for trespass on, or in- 


Miss.—J. H. Leavenworth & Son v. 

Hunter, 116 So. 593, 150 Miss. 245. 
Mo.—State ex rel. Park Nat. Bank 
V. Globe Indemnity Co., 61 S.W. 
(2d) 733, 332 Mo. 1089, affirming 
<App.) 29 S,W.(2d) 743—Kissick 
V. Kissick. 279 S.W. 764. 221 Mo. 
App. 420—Brown v. Quincy, O. & 
K. C. R. Co., 199 S.W. 707, 198 
Mo.App. 71. 

N.Y.—Porter v. Lane Const. Corpo¬ 
ration, 209 N.Y.S. 54, 212 App.Div. 
528, affirmed Farmers’ Reliance 
Mut. Ins. Co. V. Lane Const. Corpo¬ 
ration, 155 N.E. 881, 244 N.Y. 523— 
Smith V. Endicott-Johnson Corpo¬ 
ration, 192 N.Y.S. 121, 199 App.Div. 
194, affirming 189 N.Y.S. 673— 
Baumann v. Jefferson, 23 N.Y.S. 
685, 4 Misc. 147. 

Ohio.—Shields v. Cincinnati Traction 
Co., 13 Ohio N.P.(N.S.) 133. 

Or.—Rorvik v. North Pacific Lumber 
Co., 195 P. 163, 99 Or. 58, affirming 
190 P. 331, 99 Or. 58. 

S.C.—^Robinson v. Saxon Mills, 117 S. 
E. 424, 124 S.C. 415—Evans v. 
Watkins, 100 S.E. 153, 112 S.C. 419 
—^Bultman v. Atlantic Coast Line 
R. Co., 88 S.E. 279, 103 S.C. 512. 
Tenn.—Haymes v. Halliday, 268 S.W. 
130, 151 Tenn. 115. 

Utah.—Moss V. Taylor, 273 P. 515, 73 
Utah 277. 

5 C.J. p 889 note 75. 

Action arising out of automobile 
accident, may be assigrned to the ex¬ 
tent of damages to property.—Oas- 
setta V. Del Frate, 2 P.(2d) 533, 116 
Cal.App. 255. 

:Bxpense of medical treatment 

(1) A parent’s right of action for 
the expense of medical treatment, 
<5aused by injury to his minor child, 
is assignable.—Higgins v. Byrnes, 
274 IlLApp. 440—Ball v. Pacific 
Coast R. Co., (Wash.) 46 P.(2d) 391, 
392. 

(2) “Such a chose in action is as¬ 
signable like any other chose in ac¬ 
tion and the person liable is not vi¬ 
tally concerned with the question of 
who should prosecute the action pro¬ 
vided the judgment, when entered, 
will be a complete bar and will pro¬ 
tect him against suit by another up¬ 
on the same cause of action.”—^Ball 
V. Pacific Coast R. Co., supra. 


KTegligence of warehousemau 
A right of action for a warehouse¬ 
man’s failure to exercise agreed care 
of goods stored, and by reason of 
which they were damaged, is assign¬ 
able.—Commonwealth v. Market 
Warehouse Co., 146 N.E. 29, 250 
Mass. 449. 

Rebates and discrimination against 
shipper 

A cause of action for damages 
against a common carrier based on 
tort consisting of rebates and dis¬ 
crimination against a shipper, is one 
arising out of injury to property or 
estate, and, therefore, is assignable. 
—Federal Gravel Co. v. Detroit & M. 
Ry. Co., 248 N.W. 831, 263 Mich. 341. 

11. Shields v. Cincinnati Traction 
Co.. 13 Ohio N.P.(N.S.) 133. 

12. Purple V. Hudson River R. Co., 
11 N.Y.Super. 74. 

13. Mo.—Watson v. Hoosac Tunnel 
Line Co., 13 Mo.App. 263. 

N.Y.—^Hawk v. Thorn, 54 Barb. 164. 
5 C.J. p 889 note 77. 

14. Allis Chalmers Mfg. Co. v. Se¬ 
curity Elevator Co., 38 P.(2d) 138, 
140 Kan. 580—^Hewey v. Pouts, 139 
P. 407, 91 Kan. 680. 

15. U.S.—The Lydia, (C.C.A.N.Y.) 1 
P.(2d) 18, certiorari denied Lydia 
S. S. Co. V. Hugh D. MacKenzie 
Co., 45 S.Ct. 97, 266 U.S. 616, 69 L. 
Ed. 470, and National Surety Co. v. 
Hugh D. MacKenzie Co., 45 S.Ct. 
97, 266 U.S. 616, 69 L.Bd. 470— 
Denman v. Richardson, (D.C. 
Wash.) 284 P. 592. 

Ga.—^Information Buying Co. v. Mor¬ 
gan, 147 S.E. 128, 39 Ga.App. 292. 
Kan.—^Bouchey v. Gillilan, 26 P.(2d) 
451, 138 Kan. 404. 

N.Y.—Smith v. Endicott-Johnson 
Corporation, 192 N.Y.S. 121, 199 
App.Div. 194, affirming 189 N.Y.S. 
673. 

Or.—^Nichols v. Jackson County 
Bank, 298 P. 90S, 136 Or. 302. 

5 C.J. p 890 note 78. 

Chattel mortgagee’s right of ac¬ 
tion for conversion may be assigned 
with assignment of the note and 
mortgage.—^Zinn v. Denver Live 
Stock Commission Co., 187 P. 1033, 
68 Colo. 274. 


Cause of action against a garage 
keeper, who stored a car for hire, for 
delivering it to the wrong person, is 
assignable.—Potomac Ins. Co. v. 
Nickson, 231 P. 445, 64 Utah 395, 42 
A.L.R. 128. 

Collection and appropriation of as- 
signed fund 

A right of action in an assignee 
of a salary assignment, to recover 
against the assignor damages re¬ 
sulting from the assignor’s collect¬ 
ing the assigned salary and appro¬ 
priating it to his own use, is a right 
to recover, not for an injury result¬ 
ing from fraud alone, but for an in¬ 
jury to the assignee’s property right 
in the fund assigned, and, as such a 
right of action is assignable.—In¬ 
formation Buying Co. v. Morgan, 147 
S.E. 128, 39 Ga.App. 292. 

16. Erickson v. Brookings County, 
53 N.W. 857, 3 S.D. 434, 18 L.R.A. 
347—5 C.J. p 890 note 79. 

17. Everett v. Central Iowa R. Co., 
35 N.W. 609, 73 Iowa 442—5 C.J. p 
890 note 80. 

18. Ala.—^Parnell v. Southern Ry. 
Co., 74 So. 437, 199 Ala. 470. 

Ga—Hartford Fire Ins. Co. v. Da¬ 
vis, 116 S.E. 647, 29 Ga.App. 797. 
Mich.—Sayre v. Detroit, G. H. & M. 
Ry. Co., 171 N.W. 502, 205 Mich. 
294. 

S.C.—Bultman v. Atlantic Coast Line 
R. Co., 88 S.E. 279, 103 S.C. 512. 

5 C.J. p 890 note 81. 

Statutory provision 
A statutory provision that claims 
against a railroad company for in¬ 
juries to property may be assigned 
in writing and each successive as¬ 
signee thereof may sue thereon In 
his own name, is not arbitrary, and 
not violative of a constitutional pro¬ 
vision that all corporations shall 
have the right to sue, and shall be 
subject to be sued, as natural per¬ 
sons.—Parnell v. Southern Ry. Co., 
74 So. 437, 199 Ala. 470. 

19. Merrill v. Grinell, 30 N.Y. 594— 
5 C.J. p 890 note 82. 

20. U.S.—^Davis v, St Louis, etc., 
R. Co., (C.C.Kan.) 25 F. 786. 

Ind.—Chicago, etc., R. Co. v. Wol¬ 
cott. 39 N.E. 451. 141 Ind. 267, 50 
Am.S.R. 320. 
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jury to, lands,21 as by wrongfully entering thereon 
and cutting and carrying away timber^s or mining 
ores therefrom,23 or diverting water and for in¬ 
fringement of a patent^s or trade-mark.26 

Incidental injuty to estate. It has been held that 
a personal tort does not lose its nature as such be¬ 
cause it incidentally impairs the estate of the party 
injured, and hence, a cause of action for such torts 
is not assignable, notwithstanding such incidental 
injury. 2*^ 

§ 35 . Fraud 

a. In general 

b. Right to sue in equity 

a. In General 

Except insofar as otherwise reguiated by statute, 
a right of action for fraud or deceit Is generally held to 
be nonassignable where It is regarded as an Injury to the 


6 C.J.S. 

person, but to be assignable where It Is regarded as an 
Injury to property or estate. 

A right of action for fraud and deceit is generally 
nonassignable in a case where, in accordance with 
the rules considered in preceding sections (§§ 32-34), 
a right of action for tort in general would be non¬ 
assignable ;28 and conversely, is generally assignable 
where by statute a cause of action for tort is as¬ 
signable,23 or where the statute expressly provides- 
that such cause of action shall survive,33 or does 
not include actions for fraud and deceit in the ex¬ 
ceptions to causes of action made assignable,^! or, 
according to some authorities, where it authorizes 
the assignment of a thing in action arising out of 
the violation of a right of property or out of an ob- 

ligation.32 

In the absence of statutory regulations otherwise, 
a right of action for fraud or deceit is generally held 
nonassignable in those cases in which the wrong is 
regarded as one to the person,33 but assignable where 
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ai- Haymes v. Halliday, 268 S.W. 
130, 151 Tenn. 115—5 C.J. P 890 
note 84. 

Assiffiiiueiit of title not necessary 
A claim for damages to real prop¬ 
erty may be assigned, without as¬ 
signing or transferring the title or 
possession of the property.—Stapp v. 
Madera Canal & Irrigation Co., 166 
P. 823, 34 Cal.App. 41. 

Lasring public road 
A claim for damages to land by 
reason of laying out a public road 
across such land is assignable.— 
Johnson v. Washington County, 20 S. 
W.(2d) 179, 179 Ark. 1116. 
WrongfxU conveyance 

A suit by a grantee, whose deed 
was not recorded, against the gran¬ 
tor for a wrongful conveyance to an 
innocent purchaser, is an action for 
injuries to real property, and the 
cause of action is assignable.— 
Haymes v. Halliday, 268 S.W. 130, 
151 Tenn. 115. 

XTnder survivability statute 

(1) Although the statute of 4 
Bdw. Ill c 7, permitting survivorship 
of actions ex delicto for injuries to 
personal property, became part of 
Tennessee common law, the later 
statute of 4 Wm. IV c 42, providing 
for survivorship of actions ex delic¬ 
to for injuries to real property, is 
no part of the common law, but by 
virtue of Thompson Shannon Code § 
5164 (Acts [1877] c 111), permitting 
survival in such cases, such rights 
of action survive, and are, therefore, 
assignable.—^Haymes v. Halliday, 268 
S.W. 130, 151 Tenn. 115. 

(2) Under a statute authorizing 
executors or administrators to main¬ 
tain an action for damages or for 
any injury or damage done to lands, 
or for a trespass committed on the 
real estate of the decedent in his 


lifetime, a cause of action which 
arises from a tort to real property 
or injuries to a decedent's estate, by 
which the value of the estate is les¬ 
sened, survives and is assignable.— 
United Verde Copper Co. v. Jordan, 
(C.C.A.Ariz.) 14 P.(2d) 299, affirm¬ 
ing (D.C.) Jordan v. United Verde 
Copper Co., 9 F.(2d) 144, affirmed (C. 
C.A.) United Verde Extension Mining 
Co. V. Jordan, 14 P.(2d) 304, certio¬ 
rari denied 47 S.Ct. 243, 273 U.S. 734, 
71 L.Bd. 865—United Verde Exten¬ 
sion Mining Co. v. Ralston, 296 P. 
262, 37 Ariz. 554. 

22. Miss.— J. H. Leavenworth & Son 
v. Hunter, 116 So. 693, 150 Miss. 
245. 

Mo.—Chouteau v. Boughton, 13 S.W. 
877, 100 Mo. 406. 

5 C.J. p 891 note 85. 

23. Hoy V. Smith, 49 Barb.(N.T.) 
360—5 C.J. p 891 note 86. 

24. Lynchburg v. Mitchell, 76 S.E. 
286, 114 Va. 229. 

25w Shaw V. Colwell Lead Co., (C.C. 
N.T.) 11 F. 711, 20 Blatchf. 417. 
Right to recover accrued royal* 
ties or damages and profits for past 
patent infringements may be assign¬ 
ed.—Chemical Foundation v. E. I. Du 
Pont de Nemours & Co., (D.C.Del.) 
29 P.(2d) 597, affirmed (C.C.A.) 

Farbwerke Vormals Meister Lucius 

6 Bruning v. Chemical Foundation, 
Inc., 39 F.(2d) 366, certiorari grant¬ 
ed 51 S.Ct. 25, 282 U.S. 819, 75 L.Ed. 
732, and affirmed 51 S.Ct. 403, 283 U. 
S. 152, 75 L.Ed. 919. 

26. Julian v. Hoosier Drill Co., 78 
Ind. 408. 

27. Grabow v. Bergeth, 229 N.W. 
282, 59 N.D. 214—5 C.J. p 891 note 
90. 

Statute not applicable 
A statute, which provides that an 
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executor or administrator may main¬ 
tain an action against any person 
who has wasted, destroyed, taken, 
carried away, or converted the goods 
of the testator in his lifetime, does 
not authorize an action by an execu¬ 
tor or administrator for injuries to 
the estate merely incidental to a 
tort, and not involving injuries to 
specific property, and hence, such 
cause of action does not survive, and 
is not assignable.—Grabow v. Ber¬ 
geth, 229 N.W. 282, 59 N.D. 214. 

28. All States Life Ins. Co. v. Jan- 
don, 154 So. 798, 228 Ala. 672—5 
C.J. p 891 note 91. 

29. Clews V. Traer, 10 N.W. 838, 57 
Iowa 459. 

39. U.S.—^Mclnnes v. American 
Surety Co. of New York, (C.C.A.N. 
M.) 12 P.(2d) 212, certiorari de¬ 
nied 47 S.Ct 99, 273 U.S. 707, 71 
L.Ed. 850. 

Minn.—Jandera v. Lakefield Farmers' 
Union, 185 N.W. 656, 150 Minn. 
476. 

5 C.J. p 891 note 93. 

31. Colo.—Micheletti v. Moidel, 32 
P.(2d) 266, 94 Colo. 587. 

N.Y.—Dennin v. Powers, 160 N.Y.S. 

636, 96 Misc. 252. 

5 C.J. p 891 note 94. 

32. Sherman v. Harris, 153 N.W. 
925, 36 S.D. 50, Ann.Cas.l917C 675, 
affirmed 167 N.W. 325, 40 S.D. 341. 

Mere naked cause of action for 
fraud is not a “thing in action aris¬ 
ing out of violation of right of prop¬ 
erty" or out of “obligation", within 
the meaning of such a statute, and 
does not survive, and is not assigna¬ 
ble.—Grabow v. Bergeth, 229 N.W. 
282, 59 N.D. 214. 

33. U.S.—^Booth V. Greer Inv. Co., 
(D.C.Okl.) 7 F.Supp. 576. 
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it involves the violation of a right of property, or, in 
other words, where the injury is regarded as af¬ 
fecting the property or estate,^4 or where it is re¬ 
garded as arising out of contractus 

The mere fact that the right to enforce a claim 
which is itself assignable depends on showing fraud 
incidentally does not make such right of action non- 
assignable;SS and the right has been said to be as¬ 
signable where by the statute assumpsit may be 
brought for injuries produced by such a wrong, on 
an implied promise to pay the damages, and the 
cause of action survives.^? 


b. Right to Sue in Equity 

A bare right to sue for fraud not incidental to an 
otherwise transferable right is not assignable. 

A bare right to sue in equity for fraud separate and 
distinct from a property right is not assignable as be¬ 
ing against public policy and savoring of mainte- 
nance.^^ 

Where, however, the right to sue for fraud is 
merely incidental to a subsisting substantial prop¬ 
erty right which has been assigned, and which is 
itself intrinsically susceptible of legal enforcement, 
such right to sue for or set up the fraud is generally 
assignable, and passes as an incident of the assign- 


Ala.—All States Life Ins. Co. v. Jau- 
don, 154 So. 798, 228 Ala. 672— 
Phillips V. Malone, 136 So. 793, 
223 Ala. 381. 

Ga.—^Feeney v. Decatur Developing 
Co., 170 S.E. 518, 47 Ga.App. 353. 
Mass.—Piper v. Childs, 195 N.E. 763 
—American Woolen Co. v. Old Col¬ 
ony Trust Co., 160 N.E. 816, 263 
Mass. 321. 

Mich.—Cochran Timber Co. v. Fish¬ 
er, 157 N.W. 282. 190 Mich. 478, 4 
A.L.R. 9. 

Mo.—State ex rel. Park Nat. Bank v. 
Globe Indemnity Co., 61 S.W.(2d) 
733, 332 Mo. 1089, affirming (App.) 
29 S.W.(2d) 743. 

Wis.—Samuel Meyers, Inc., v. Og¬ 
den Shoe Co., 181 N.W. 306, 173 
Wis. 317. 

5 C.J. p 891 note 95. 

Action, for misrepresentatioxL of re¬ 
alty is personal and nonassignable. 
—Phillips V. Malone, 136 So. 793, 223 
Ala. 381. 

night to hold a debtor to bail for a 
debt fraudulently incurred is not as¬ 
signable, and does not pass with an 
assignment of the debt, since such a 
fraud is a personal matter.—^Baker 
V. Dieterich, 118 A. 745, 98 N.J.Law 
70. 

As to amount due under contract 
A right of action for damages 
arising out of defendant's deceit in 
fraudulently and falsely represent¬ 
ing the amount due under a written 
contract is not assignable.—Brockle- 
hurst & Potter Co. v. Marsch, 113 N. 
E. 646, 225 Mass. 3. 

Pecuniary loss 

A fraud or cheat causing a pecu¬ 
niary loss is not “damage to goods" 
of deceased, and a cause of action 
therefor does not survive, and is not 
assignable.—Grabow v. Bergeth, 229 
N.W. 282, 59 N.D. 214. 

34. Ala.—All States Life Ins. Co. v. 

Jaudon, 154 So. 798, 228 Ala. 672. 
Cal.—Jackson v. Deauville Holding 
Co., 27 P.(2d) 643—Wikstrom v. 
Yolo Pliers Club, 274 P. 959, 206 
Cal. 461—^Warren v. Watkins, 11 
P.(2d) 886, 123 Cal.App. 649—Mc¬ 
Cord V. Martin, 166 P. 1014. 34 Cal. 
App. 129. 


Minn.—Jandera v. Lakefield Farm¬ 
ers’ Union, 185 N.W. 656, 150 

Minn. 476—Guggisberg v. Boett- 
ger, 166 N.W. 177, 139 Minn. 226. 
Mo.—^Beall v. Farmers’ Exchange 
Bank of Gallatin, 76 S.W.(2d) 1098 
—State ex rel. Park Nat. Bank v. 
Globe Indemnity Co., 61 S.W.(2d) 
733, 332 Mo. 1089, affirming (App.) 
29 S.W.(2d) 743—Houston v. Wil¬ 
hite, 27 S.W.(2d) 772, 224 Mo.App. 
695, transferred (Mo.) 20 S.W.(2d) 
553. 

Neb.—Stroman v. Atlas Refining 
Corporation, 199 N.W. 26, 112 Neb. 
187. 

N.Y.—Byxbie v. Wood, 24 N.Y. 607 
—^Dennin v. Powers, 160 N.Y.S. 
636, 96 Misc. 252. 

W.Va.—Miller v. Stancher, 102 S.E. 

809, 86 W.Va. 90. 

5 C.J. p 891 note 96. 

Misrepresenting acreage 
A purchaser’s cause of action for 
damages for fraud of the vendor’s 
agent in misrepresenting the quan¬ 
tity of valuable acreage in part of a 
tract where the other part of the 
tract was considered by all parties 
to be worthless, is assignable at 
common law, and, under the statutes, 
is assignable as being a “thing in 
action,” and as “arising out of viola¬ 
tion of a right of property.”—^Wik- 
strom V. Yolo Pliers Club, 274 P. 959, 
206 Cal. 461. 

Mistake 

A cause of action on an item omit¬ 
ted by mistake on the settlement of 
an account is not unassignable as an 
action for fraud, but is assignable 
under the statute as arising out of 
the violation of a right of property. 
—^White V. Thompson, 180 P. 953, 40 
Cal.App. 447. 

Sale of stock 

A cause of action for fraud and 
deceit in the sale of stock is as¬ 
signable, as being for an injury to 
property.—^McLeod v. Stelle, 249 P. 
254, 43 Idaho 64—Shultz v. Christ¬ 
man, 6 Mo.App. 338—^Walker v. San¬ 
ford, 214 N.Y.S. 202, 126 Misc. 597, 
affirmed 216 N.Y.S. 932, 217 App.Div. 
727 —Tomerlin v. Mittendorf, (Tex. 
•Civ.App.) 286 S.W. 477. 
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35. Ala.—^All States Life Ins. Co. v. 
Jaudon, 154 So. 798, 228 Ala. 672. 

Mo.—Houston V. Wilhite, 27 S.W. 
(2d) 772, 224 Mo.App. 695, trans¬ 
ferred 20 S.W.(2d) 695. 

5 C.J. p 892 note 97. 

Canse of action for the reforma¬ 
tion of a contract on account of 
fraud or mutual mistake is assign¬ 
able.—^Beck-Brown Realty Co. v. Li¬ 
berty Bell Ins. Co., 241 N.Y.S. 727, 
137 Misc. 263—5 C.J. p 892 note 97 
[b]. 

Fraud in sale 

A cause of action growing out of 
the purchase of sodium arsenate, 
represented by the seller to be so¬ 
dium arsenite, and its application to 
crops which it destroyed, is assign¬ 
able, as being ex contractu, although 
stated in the complaint in form ex 
delicto.—^Kloepfer v. Porch, 184 P. 
477, 32 Idaho 415. 

36. Howd V. Breckenridge, 56 N.W. 
221, 97 Mich. 65. 

37. Hicks V. Steel, 105 N.W. 767, 
142 Mich. 292, 4 L.R.A.(N.S.) 279. 

36, U.S.—Traer v. Clews, (Iowa) 6 
S.Ct. 155, 115 U.S. 528, 29 L.Ed. 
467—^Pattiz v. Semple, (D.C.Ill.) 12 
F.(2d) 276, affirmed (C.C.A.) 18 P. 
(2d) 955. 

Cal.—Swallow v. Tungsten Products 
Co., 270 P. 366, 205 Cal. 207—Kemp 
V. Bnemark, 230 P. 441, 194 Cal. 
748—^McCord v. Martin, 166 F. 
1014, 34 CaLApp. 129. 

Mass.—American Woolen Co. v. Old 
Colony Trust Co., 160 N.E. 816, 263 
Mass. 321. 

Mich.—Cochran Timber Co. v. Fish¬ 
er, 157 N.W. 282, 190 Mich. 478, 4 
A.L.R. 9. 

Mo.—State ex rel. Park Nat. Bank 
V. Globe Indemnity Co., 61 S.W. 
(2d) 733, 332 Mo. 1089, affirming 
(App.) 29 S.W.(2d) 743. 

Tenn.—^Adcock v. New Crystal Ice 
Co., 234 S.W. 336, 144 Tenn. 511. 
Wyo.—Rock Springs Coal & Mining 
Co. V. Black Diamond Coal Co., 272 
P. 12, 29 Wyo. 379. 

5 C.J. p 892 note 1. 

A mere naked right to set aside a 
contract on the ground of fraud is 
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ment or conveyance of the property right but 
there is authority to the contrary.^O 

§ 36. -Verdict or Other Recovery 

A cause of action for a persona! tort cannot be as¬ 
signed before judgment, even after verdict; but the ver¬ 
dict may be assigned when authorized by statute. 

Under the general rule stated in § 33, a cause of 
action for a personal tort cannot be assigned before 
judgment, even after verdict.^! A verdict, however, 
may be made assignable by statute, although recov¬ 
ered in an action for a tort to the person, ^2 and when 
so authorized the assignment has been held effectual 
to defeat a set-off by defendant of a judgment against 

plaintiff.** 2 

Where, however, such a cause of action is reduced 
to judgment, such judgment may be assigned, as will 
be seen in the title Judgments § 512 [34 CJ. p 637 
notes 79, 80]; and, moreover, the assignment of the 
verdict and judgment to be recovered in a pending 


action for tort has been sustained, as will be seen 
from Judgments § 513 [34 CJ. p 637 notes 84, 85]. 

§ 37 . __ Statutory Rights 

A statutory right of action is generally assignable, 
except where it is conferred on one of a particular class, 
in the nature of a personal privilege, or penalty available 
to him alone. 

A purely statutory right conferred on one who 
belongs to a particular class, in the nature of a per¬ 
sonal privilege the advantage of which is not intend¬ 
ed by the statute to be enjoyed by any other, and 
which does not survive the beneficiary, is not as- 
signable,^^ as in the case of a penalty or forfeiture 
accruing under a statute to a particular person who 
alone may claim or waive it,*® or in the case of a 
statute creating a cause of action which is of a na¬ 
ture nonassignable under general rules, as where 
the right is in its nature personal.*® 


not assignable.—^Mulready v. Pbeeny, 
148 N.E. 132, 252 Mass. 379. 

39. U.S.—^Pattiz V. Semple, (D.C. 
Ill.) 12 F.(2d) 276, affirmed (C.C. 
A.) 18 F,(2d) 955. 

Cal.—^Kemp v. Enemark, 230 P. 441, 
194 Cal. 748—^McCord v. Martin, 
166 P. 1014, 34 CaLApp. 129. 

Mo.—State ex rel. Park Nat. Bank v. 
Globe Indemnity Co., 61 S.W.(2d) 
733, 332 Mo. 1089, affirming 29 S. 
W.(2d) 743. 

Tenn.—Adcock v. New Crystal Ice 
Co., 234 S.W. 336, 144 Tenn. 511. 
Wyo.—^Rock Springs Coal & Mining 
Co. V. Black Diamond Coal Co., 272 
P. 12, 39 Wyo. 379. 

5 C.J. p 892 note 2. 

A parcbiaser of liotel cliattels from 
the mortgagor may set up, in reduc¬ 
tion of the chattel mortgage debt, 
fraud of the mortgagee inducing the 
mortgagor to purchase, where such 
purchaser in the conveyance assum¬ 
ed that the mortgage had been can¬ 
celed, and relied on the mortgagor’s 
guaranty of title, since such pur¬ 
chaser may avail himself of any de¬ 
fense against the mortgage which 
his grantor might himself have had. 
—Pattiz V. Semple, (C.C.AIll.) 18 F. 
<2d) 955, affirming (D.C.) 12 F.(2d) 
276. 

40. Fuller v. Bilz, 126 N.W. 712, 161 
Mich. 589. 

A pnrcliasev’s right of action for 
fraudulent representations by his 
vendor, inducing the purchase, is not 
issi^nable, and does not pass under 
a. deed by the purchaser conveying 
the premises to a third person.—Ful¬ 
ler V. Bilz, 126 N.W. 712. 161 Mich. 
589. 

41. Williams v. West Chicago St. R. 
Co., 64 N.E. 1024, 199 IlL 67, affirm¬ 


ing 101 IlLApp. 291—5 C.J. P 892 
note 3. 

4a Kent V. Chapel, 70 N.W. 2, 67 
Minn. 420—6 C.J. p 893 note 4. 

43. Mackey v. Mackey, 43 Barb. (N. 
Y.) 58, overruling Brooks v. Han¬ 
ford, 15 Abb.Pr.(N.Y.) 342—6 C.J. 
p 893 note 5. 

44. Mo.—State ex rel. Park Nat 
Bank v. Globe Indemnity Co., 61 
S.W.(2d) 733, 332 Mo. 1089, affirm¬ 
ing (App.) 29 S.W.(2d) 743—Hous¬ 
ton V. Wilhite, 27 S.W. (2d) 772, 
224 Mo.App. 695, transferred (Mo.) 
20 S.W.(2d) 553. 

Okl.—First State Bank of Pond 
Creek v. Bank of Jefferson, 240 P. 
311, 112 Okl. 177. 

5 C.J. p 893 note 7. 

Stockholder’s statutory liability 
A bank stockholder’s superadded 
liability is purely statutory, to be 
enforced to pay creditors, and is not 
a “chose in action,’* which may be 
assigned and enforced for the as¬ 
signee’s benefit.—^Roe v. KUng, 
(Iowa) 251 N.W. 81—^Andrew v. 
State Bank of Swea City, 242 N.W. 
62, 214 Iowa 1339, 82 A.L.R. 1280. 

45. Cal.—^Western Mortgage & Guar¬ 
anty Co. V. Gray, 8 P.(2d) 1016, 
215 Cal. 191, 80 A,D.R. 866—Es- 
posti V. Rivers Bros., 279 P. 423, 
207 Cal. 570. 

Miss.—^J. H. Leavenworth & Son v. 

Hunter, 116 So. 693, 160 Miss. 246. 
Mo.—State ex rel. Park Nat. Bank v. 
Globe Indemnity Co., 61 S.W. (2d) 
733, 332 Mo. 1089, affirming (App.) 
29 S.W. (2d) 743—Houston v. Wil¬ 
hite, 27 S.W. (2d) 772, 224 Mo.App. 
695, transferred (Mo.) 20 S.W.(2d) 
553. 

Okl.—State ex rel. Mitchell v. City 
of Shawnee, 31 P.(2d) 552, 167 Okl. 
582, 


W.VSL .—^Barkers Creek Coal Co. v. 

Alpha-Pocahontas Coal Co., 123 S. 

E. 803, 96 W.Va. 700. 

5 C.J. p 893 note 8. 

A corporation’s statutory right of 
action against directors for creating 
debts in excess of capital stock is 
not assignable as being for a pen¬ 
alty.—Peterson v. Ball, 296 P. 291, 
211 Cal. 461, 74 A.L.R. 187, followed 
in 296 P. 300, 211 Cal. 779. 

Employee’s right to x>enalty impos¬ 
ed on employer under a statute, for 
failure to pay the employee wages 
earned, when due, after a proper de¬ 
mand, is a personal right, and can¬ 
not be assigned.—^Robinson v. St. 
Maries Lumber Co., 204 P. 671, 34 
Idaho 707. 

Liability for bank deposits 

Provisions making the directors of 
a bank individually liable for de¬ 
posits received with knowledge of 
the bank’s insolvency are not penal 
within the rule making causes of 
action for penalties nonassignable.— 
Houston V. Wilhite, 27 S.W. (2d) 772. 
224 Mo.App. 695, transferred (Mo.) 
20 S.W.(2d) 553. 

Transfer by corporation to owner of 
oXl stock 

Where, at the time the penalty is 
incurred, the person entitled thereto 
is a corporation whose capital stock 
is all owned by a parent corporation, 
it may not assign its right to exact 
the penalty to such parent company, 
so as to enable it to recover the pen¬ 
alty in an action in its own name.— 
Barkers Creek Coal Co. v. Alpha- 
Pocahontas Coal Co., 123 S.E. 803, 96 
W.Va. 700. 

40. McGee v. McCann, 69 Me. 79— 

5 C.J. p 893 note 9. 
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The mere fact, however, that a cause of action 
is created by statute does not of itself affect its as¬ 
signability, but the rules considered heretofore (§§ 
30-34) control in determining whether it is assigti- 
able.47 A statutory right of action is assignable 
where the statute imposes a contractual relation, and 
not a penalty in the strict sense.'^^ 

As property right. A statutory right of action is 
assignable, if it is one which is vested and affects 


§ 38 

the property rights or interests of the beneficiary 
of the statute,and this is the rule where the lia¬ 
bility created by the statute rests on the same ground 
as any other promise to pay.5® In the absence of any 
expression of a legislative intent to the contrary, a 
claim or award for damages for violation of a stat¬ 
ute giving redress, compensatory in its nature, is as¬ 
signable as a property right^i even though the stat¬ 
ute does not expressly extend the remedy to the 
representatives or assigns of the person aggrieved.®^ 


P. PARTIAL ASSIGNMENTS 


§ 38. In General 

An assignable claim or chose in action may, as a 
general rule, be assigned In part to another. 

The owner of an assignable claim or chose in 
action may, as a general rule, assign a part there¬ 
of to another,^^ so as to entitle the assignee to the 
rights of a codwner against the assignor and, 
v/here a contract is severable, an absolute assignment 
may be made of an amount due under a part of the 
contract, although the remainder has not yet ma- 
tured.55 


This general rule, however, is subject to the modi¬ 
fication that a single claim or cause of action aris¬ 
ing out of an entire contract cannot by such an 
assignment be so split up as to make it the subject 
of different actions (Actions § 102 k); and that al¬ 
though a partial assignment is enforceable in equity 
(infra § 40), it generally is not recognized or en¬ 
forceable at law (infra § 39). 

Personal contract. A contract which involves per¬ 
sonal services, and is one of trust and confidence, 


47. state ex rel. Park Nat. Bank r. 

Globe Indemnity Co., 29 S.W.(2d) 
743, affirmed 61 S.W.(2d) 733, 332 
Mo. 1089—Houston v. Wilhite, 27 
S.W.<2d) 772, 224 Mo.App. 695, 

transferred (Mo.) 20 S.W.(2d) 663. 

Fointingr out person to sue or be paid 
“If the statute points out the per¬ 
son or class of persons who shall 
sue or who must be paid, the effect 
is only to indicate to whom the pro¬ 
tection of the statute was extended, 
and does not indicate a legislative 
intent, that a cause of action which 
had accrued to a person designated 
by the statute may not be assigned.’* 
—State ex rel. Park Nat. Bank v. 
Globe Indemnity Co., (App.) 29 S.W. 
(2d) 743, 746, affirmed 61 S.W, (2d) 
733, 332 Mo. 1089. 

48. Weston v. Dahl, 166 N.W. 949, 
162 Wis. 32, Ann.Cas.l918C 922. 

As contract right 

The assignment of a claim a Judg¬ 
ment creditor has, by statute, 
against the Judgment debtor’s em¬ 
ployer for failure of the employer 
to honor a garnishee execution is¬ 
sued on the judgment, the Judgment 
being in the nature of a contract be¬ 
tween the Judgment debtor and Judg¬ 
ment creditor, is the assignment of a 
contract right.—Smith v. Endicott- 
Johnson Corporation, 192 N.Y.S. 121, 
199 App.Div. 194, affirming 189 N. 
Y.S. 673. 

48. United Copper Securities Co. v. 
Amalgamated Copper Co., (N.Y.) 
232 P. 574, 146 C.C.A. 632—5 C.J. p 
893 note 10. 


A saloon keeper’s claim for re- 
fundmeut under a statute on revo¬ 
cation of his license, is assignable so 
as to give the assignee title to the 
money refunded, on entry of the or¬ 
der therefor,—^Hillsdale Distillery Co. 

V. Briant, 152 N.W. 265, 129 Minn. 
223. 

50. Sellers v. Aire, 68 N.W. 814, 99 
Iowa 515—5 C.J. p 894 note 11. 

51. U.S.—Spiller v. Atchison, T. & 
S. F. Ry. Co., (Mo.) 40 S.Ct. 466, 
253 U.S. 117, 64 L.Ed. 810, revers¬ 
ing Atchison, T. & S. F. Ry. Co. v. 
Spiller, 246 F. 1, 168 C.C.A. 227, and 
249 F. 677, 161 C.C.A. 587—Mar- 
thens V. Pennsylvania R. Co., (C.C. 
A.I11.) 78 P.(2d) 37. 

W. Va.—Doss V. O’Toole, 92 S.E. 139, 
80 W.Va. 46. 

52. U.S.—Spiller v. Atchison, T. & 
S, F. Ry. Co., (Mo.) 40 S.Ct. 466, 
263 U.S. 117, 64 L.Ed. 810, revers¬ 
ing Atchison, T. & S. F. Ry. Co. v. 
Spiller, 246 F. 1, 158 C.C.A. 227, 
and 249 F. 677, 161 C.C.A. 687. 

N.Y.—Smith v. Endicott-Johnson 

Corporation, 192 N.Y.S. 121, 199 
App.Div. 194, affirming 189 N.Y.S. 
673. 

58. Iowa.—Welch v, Taylor, 254 N. 
W. 299. 

N.Y.—Risley v. Phenix Bank of City 
of New York, 83 N.Y. 318, 38 Am. 
R. 421—Sisson v. Hassett, 280 N. 
Y.S. 148, 155 Misc. 667. 

Ohio.—Taneyhill v. Baltimore & Ohio 
R. Co., 7 Ohio N.P.(N.S.) 487. 

Tex.—^Hatley v. West Texas Nat 
Bank of Big Spring, (Com.App.) j 
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284 S.W. 540, reversing (Civ.App.) 
272 S.W. 571—Christian v. Duna- 
vent, (Civ.App.) 232 S.W. 875. 

5 C.J. p 894 note 13. 

Assignment of a part only of a 
debt is valid, although the debt is 
single and entire in its character.— 
Porter v. Lane Const. Corporation, 
209 N.Y.S. 64, 212 App.Div. 528, af¬ 
firmed Farmers* Reliance Mut Ins. 
Co. V. Lane Const Corporation, 155 
N.E. 881, 244 N.Y. 623—Carvill v. 
Mirror Films, 165 N.Y.S. 676, 178 
App.Div. 644, reversing 163 N.Y.S. 
268, 98 Misc. 650, reargument denied 
166 N.Y.S. 1088—In re Bond & Mort¬ 
gage Guarantee Co., 283 N.Y.S. 623, 
157 Misc. 240. 

54. Ky.—Henry Clay Fire Ins. Co. v. 
Denker’s Ex’x, 290 S.W. 1047, 218 
Ky. 68. 

N.M.—Kandelin v. Lee Moor Con¬ 
tracting Co., 24 P.(2d) 731, 37 N. 
M. 479. 

5 C.J. p 894 note 13. 

Assignment of salary due 
Where an employee in good faith 
and for a valuable consideration 
transferred his title, and right to 
possession of a stipulated amount of 
salary due him, the instrument was 
an assignment of title.—Covington v. 
Rosenbusch, 97 S.E. 78, 148 Ga. 459, 
answers to certified questions con¬ 
formed to Covington v. Rosenbush, 
97 S.E. 462, 22 Ga.App. 799. 

55. Service Purchasing Co. v. Bren¬ 
nan, 42 S.W. (2d) 39, 226 Mo.App. 
110, transferred (Mo.) 32 S.W. (2d) 
81. 
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cannot be assigned in part and abide m the original 
parties in part.5® 

§ 39. At Law 

A partial assignment of a claim or chose In action 
ordinarily is not recognized or enforceable at law. 

In most, if not all, states a partial assignment of 
a claim or chose in action is not recognized and en¬ 
forceable at laWjS*? except to the extent that a partial 
assignment is authorized by statute,58 or is made with 
the consent or ratification of the debtor or drawee 
(infra § 75). 

This rule against partial assignments was establish¬ 
ed for the benefit of the debtor,59 on the principle 
that a creditor cannot by assignment of a part of 
his claim require his debtor to split up the amount 


and pay it to different persons ;50 but it does not 
apply where all the parties in interest are before the 
court, and their rights can all be settled there and 
it has also been held not to apply to an assignment of 
a whole note or equity therein although it is assigned 
only as security and not absolutely.52 

§ 40. In Equity 

Subject to certain limitations, a partial assignment 
is generally recognized and enforceable in a court of 
equity. 

In equity a partial assignment of a claim or chose 
in action is generally recognized and enforced^S 
whether it is made by an order drawn on a particular 
fund (infra § 61) or by a direct transfer.54 

A court of equity, however, will not enforce rights 
under a partial assignment, unless it can do so with- 


SS. Paper Products Mach. Co. v. 
Safepack Mills. 131 N.B. 288, 239 
Mass. 114. 

57. U.S.—^Brown Shoe Co. v. Cams, 
(C,C.A.Mo.) 65 F.(2d) 294, certio¬ 
rari denied 54 S.Ct. 130, 290 U.S. 
695, 78 L..Ed. 598—National Surety 
Co. V. County Board of Education 
of McDowell County, (C.C.A.N.C.) 
15 P.(2d) 993. 

Mass.—^Andrews Electric Co. v. St. 
Alphonse Catholic Total Absti¬ 
nence Soc,. 123 N.E. 103, 233 Mass. 
20—Security Bank of New York 
V. Callahan, 107 N.E. 385, 220 
Mass. 84. 

N.J.—Glaser v. Columbia Laborato¬ 
ries, 167 A. 201, 11 N.J.Misc. 707, 
affirmed 169 A. 693, 112 N.J.Law 
91. 

N.M.—Kandelin v. Lee Moor Con- 
tractinar Co., 24 P.(2d) 731, 37 N. 

M. 479. 

Ohio.—Stanbery v. Smythe, 13 Ohio 
St. 495—^American Laundry Ma¬ 
chinery Co. V. Daneman, 160 N.E. 
867, 27 Ohio App. 103. affirmed 160 

N. E. 897, 118 Ohio St. 331—Tan- 
eyhill v. Baltimore & Ohio R. Co., 
7 Ohio N.P.(N.S.) 487. 

S.C.—Carwile v. Metropolitan Life 
Ins. Co., 134 S.E. 275, 136 S.C. 
111 . 

Tex.—McMillan v. Rutherford, (Civ. 

App.) 14 S.W.(2d) 132. 

5 C.J. p 894 note 14. 

Assignment of wa^Tes 
An assignment to a seller of a 
buyer’s weekly wages until the total 
wages equalled a specifted amount, 
the purchase price, was a partial as¬ 
signment and unenforceable at law. 
•—Glaser v. Columbia Laboratories, 
169 A. 693, 112 N.J.Law 91. affirming 
167 A. 201, 11 N.J.Misc. 707—Stern¬ 
berg) & Co. V. Lehigh Valley R. Co., 
73 A. 39, 78 N.J.Law 277, affirmed 78 
A. 1135, 80 N.J.Law 468, 

BS* American Laundry Machinery 
Co. V. Daneman, 160 N.E. 867, 27 


Ohio App. 103, affirmed 160 N.E. 
897, 118 Ohio St. 331. 

Assignment of wages 
Under a statute permitting an as¬ 
signment of fifty per cent of an em¬ 
ployee’s wages, an assignment of 
wages not in excess of that amount 
is enforceable in an action at law.— 
American Laundry Machinery Co. v. 
Daneman, 160 N.E. 867, 27 Ohio App. 
103, affirmed 160 N.E. 897, 118 Ohio 
St 331. 

59. Hines v. Pulton, 140 S.E. 537, 
104 W.Va. 561—5 C.J. p 896 note 
21 . 

eo. Henry Clay Fire Ins. Co. v. 
Denker’s Ex’x, 290 S.W. 1047, 218 
Ky. 68. 

“The debtor has the right to pay 
his debt by a single transaction and 
to be relieved of all responsibility by 
the payment to the original debtor.” 
—Henry Clay Fire Ins. Co. v. Den¬ 
ker’s Ex’x, 290 S.W. 1047, 218 Ky. 
68 . 

61. Hines v. Pulton, 140 S.E. 637, 
104 W.Va. 661. 

62. Murry v. Central Bank, 40 S.W. 
(2d) 721, 226 Mo.App. 400. 

63. Ga.—^Bell Finance Co. v, John¬ 
son, 179 S.E. 703. 

Mass.—^Kagan v. Wattendorf & Co., 3 
N.E. (2d) 275—^Andrews Electric 

Co. V. St. Alphonse Catholic Total 
Abstinence Soc., 123 N.E. 103. 233 
Mass. 20. 

Mich.—Schwartz v. Tuchman, 205 N. 

W. 140, 232 Mich. 345. 

N.Y.—Hinkle Iron Co. v. Kohn, 128 
N.E. 113, 229 N.T. 179, reversing 
171 N.Y.S. 537, 184 App.Div. 181— 
Porter v. Lane Const. Corporation, 
209 N.Y.S. 54, 212 App.Div. 528, 
affirmed Farmers' Reliance Mut, 
Ins. Co. V. Lane Const. Corpora¬ 
tion, 155 N.B. 881, 244 N.Y. 523— 
Carvill v. Mirror Films, 165 N.Y.S. 
676, 178 App.Div. 644, reversing 
163 N.Y.S. 268, 98 Misc. 650, re- 
argument denied 166 N.Y.S. 1088, 
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Ohio.—Taneyhill v. Baltimore & Ohio 

R. Co., 7 Ohio N.P.(N.S.) 487. 

Pa.—Diamond Textile Machine 

Works, Inc. v. International Bat¬ 
ting Mills. 7 Pa.Dist. & Co. 113. 
Tex.—Hatley v. West Texas Nat. 
Bank of Big Springs, (Com.App.) 
284 S.W. 540, reversing (Civ.App.) 
272 S.W. 571—McMillan v. Ruther¬ 
ford, (Civ.App.) 14 S.W. (2d) 132— 
Humble Oil & Refining Co. v. John¬ 
ston, (Civ.App.) 6 S.W.(2d) 836. 

5 C.J. p 895 note 16. 

A partial assignment of an amount 
owed to the assignor, as distinguish¬ 
ed from an assignment of the entire 
debt, vests in the assignee an equita¬ 
ble interest in the entire fund to the 
extent of the interest assigned.—^Bell 
Finance Co. v. Johnson, (Ga.) 179 S. 
E. 703—^King Bros. & Co. v. Central 
of Georgia R. Co., 69 S.E. 113, 135 
Ga. 225, Ann.Cas.l912A 672—Western 
I & Atlantic R. Co. v. Union Invest¬ 
ment Co., 57 S.E. 100, 128 Ga. 74. 

It is not a defense in equity that 
an assignment sued on was only of 
part of a fund, and the controversy 
is over the enforceable rights of 
plaintiff.—Smith v. Weeks, 147 N.B. 
676, 252 Mass. 244. 

No adequate remedy at law 
Where a real estate broker made a 
partial assignment of his commis¬ 
sion for a sufficient consideration, 
and afterward refused to sue the 
person who owed the commission, 
the assignee c^ enforce the assign¬ 
ment in equity in view of the fact 
that he has no remedy at law be¬ 
cause of lack of promise to pay him 
by the one who owed the commission. 
—Schwartz v. Tuchman, 205 N.W. 
140, 232 Mich. 345. 

64. Harris. County v. Campbell, 3 

S. W. 243, 68 Tex. 22, 2 Am.S.R. 
467—McMillan v. Rutherford, (Tex. 
Civ.App.) 14 S.W.(2d) 132—Hum¬ 
ble Oil & Refining Co. v. Johnston, 
(Tex.Civ.App.) 5 S.W.(2d) 836. 
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out working a hardship on the debtor, and will 
not do so to the hardship or against the rights and 
equities of a subsequent assignee who has obtain¬ 
ed the whole title.®® In many states courts of equity 
have held that an assignment of a part of a fund 
or debt may be enforced in equity by a bill brought 
by the assignee against the debtor and assignor while 


the debt remains unpaid and some courts of equity 
have gone still further and have held that, after no¬ 
tice of a partial assignment of a debt, the debtor can¬ 
not rightfully pay the sum assigned to his creditor, 
and, if he does that, this is no defense to a bill by the 
assignee.®® 


HL REQUISITES, MODES, AND VALIDITY 


§ 41. Essentials in General 

a. Generally 

b. What law governs 

a. Generally 

A valid assignment ordinarily may be made by any 
words or acts which fairly indicate an Intention to make 
the assignee the owner of the claim. 

To constitute an assignment there must ordinarily 
be a valid and perfected transaction between the par¬ 
ties wherein the intent to vest the assignee with a 
present right in the thing assigned is manifest,®® 
and there must be a present transfer of the assign¬ 
or's right,which is so far complete as to deprive 


the assignor of his control over the subject of as¬ 
signment.*^^ 

There should be such an actual or constructive ap¬ 
propriation of the subject matter assigned as to con¬ 
fer a complete and present right on the assignee, 
even where the circumstances do not admit of its im¬ 
mediate exercise. 72 

A mere unexecuted intent to assign is not an as¬ 
signment. 7® Accordingly, a mere agreement to as¬ 
sign, as discussed in § 43 infra, or tentative proceed¬ 
ings in expectation of an assignment,74 or a promise 
to pay a certain portion of a claim when collected,7® 
does not constitute a valid assignment. 


65% Ill.—Chicago, etc., R. Co. v. 

Nichols, 57 Ill. 464. 

Mich.—Schwartz v. Tuchman, 205 N. 

W. 140, 232 Mich. 345. 

Mo.—Pickett v. School Dist. of Kan¬ 
sas City, 186 S.W. 533, 193 Mo.App. 
519. 

N.M,—Kandelin v. Lee Moor Con¬ 
tracting Co., 24 P.(2d) 731, 37 N. 
M. 479. 

S.C.—Carwile v. Metropolitan Life 
Ins. Co„ 134 S.E. 285, 136 S.C. 179. 
'6 C.J. p 895 note 16. 

Xntervention 

Where the owner of a building ex¬ 
cluded the contractor, claiming he 
was in default, the contractor, if not 
in default, may recover the balance 
due him, but, where the contract was 
entire, an assignee of the contractor 
cannot intervene in an action by the 
owner to enjoin the contractor from 
interfering with the work and recov¬ 
er a personal judgment for that part 
of the work done by the subcontrac¬ 
tor.—LaTour V. Hibbler, 154 N.W. 69, 
188 Mich. 140. 

66. Pickett v. School Dist. of Kan¬ 
sas City, 186 S.W. 533, 193 Mo.App. 
519. 

67. James v. Newton, 8 N.E. 122, 
142 Mass. 366, 56 Am.R. 692—5 C. 
J. p 895 note 16. 

68. Todd V. Meding, 38 A. 349, 56 N. 
J.Eq. 83, reversed on other grounds 
41 A. 222, 56 N.J.Eq. 820—5 C.J. p 
896 note 18. 

69. XJ.S.—^Farmers* Bank v. Hayes, 
(C.C.A.Tenn.) 58 F.(2d) 34, certio¬ 
rari denied 53 S.Ct. 8, 287 U.S. 602, 
77 L.Ed. 524—^lowa Bridge Co, v. 

6C.J.S.—69 


Commissioner of Internal Revenue, 
(C.C.A.) 39 F.(2d) 777. 

Colo.—Duncan v. Guillet, 161 P. 299, 
62 Colo. 220. 

Ill.—Grayson v. Chicago League Ball 
Club, 215 Ill.App. 48. 

Mont.—Citizens Nat. Bank of Laurel 
v. Western Loan & Building Co., 
208 P. 893, 64 Mont. 40. 

N.Y.—^In re Lynch’s Estate, 272 N.Y. 

S. 79, 151 Misc. 549. 

Pa.—^First Nat. Bank & Trust Co. of 
Tarentum v. Jaffe, 173 A. 845, 114 
Pa. Super. 315. 

5 C.J. p 840 note 49, p 897 note 32 
CST]. 

iralld agreement essential 
An assignment does not take place 
until there is a valid agreement.—^J. 
E. Carroll Sand Co. v. Earl C. Jones, 
Inc., 246 N.T.S. 8, 231 App.Div. 121, 
affirmed 175 N.E. 528, 256 N.Y. 99. 

Agreement to cash anction sale ac¬ 
counts 

Where a vendor at an auction sale 
arranged with a bank to cash all ac¬ 
counts, the cashier of such bank act¬ 
ing as clerk at the auction and tak¬ 
ing notes for the accounts payable to 
the order of the bank and crediting 
the vendor’s bank account with the 
amount thereof, such transaction 
amounts to an assignment of the 
sales accounts, subject to the equi¬ 
ties incident thereto.—Welcome State 
Bank v. Martens, 190 N.W. 185, 153 
Minn. 264. 

70. Kan.—Turner v. Williams, 221 
P. 267, 114 Kan. 769. 

Pa.—Nies v. Nies, 26 Pa.Dist 758. 
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Tex.—^Mitchell v. Scott (Civ.App.) 

14 S.W.(2d) 916. 

5 C.J. p 898 note 36. 

71. U.S.—Farmers’ Bank v. Hayes, 
(C.C.A.Tenn.) 58 P.(2d) 34, certio¬ 
rari denied 53 S.Ct 8, 2S7 U.S. 602, 
77 L.Ed. 524. 

Colo.—Duncan v. Guillet, 161 P. 299, 
62 Colo. 220. 

Kan.—Turner v. Williams, 221 P. 
267, 114 Kan. 767. 

N.T.—Severnoe Securities Corpora¬ 
tion V. Westminster Bank, 210 N.Y. 
S. 629. 

Tex.—Mitchell v. Scott, (Civ.App.) 

14 S.W.(2d) 916. 

5 C.J. p 898 note 37. 

Agreement to pay third person 
Agreement by vendor of land with 
purchaser that he will, out of pur¬ 
chase money, pay note of vendor to 
third party does not constitute an 
assignment of the amount necessary 
to pay the note, where purchaser is 
not in any way interested in the pay¬ 
ment thereof.—Simmons v. Vawter, 
237 P. 71, 118 Kan. 637. 

72. Title Guaranty & Surety Co. of 
Scranton, Pa. v. State, 109 N.E. 
237, 61 Ind.App. 268, rehearing de¬ 
nied 111 N.E. 19, 61 Ind.App. 268. 

73. Southern Lumber Co. v. Pearce, 
(C.aA.Ala.) 59 P.(2d) 50, rehear¬ 
ing denied 60 F.(2d) 477—5 C.J. 
p 899 note 49 [c], p 960 note 3. 

74. Kan.—Turner v. Williams, 221 
P. 267, 114 Kan. 769. 

Tex.—Mitchell v. Scott, (Civ.App.) 

14 S.W.(2d) 916. 

5 C.J. p 898 note 34. 

75. Turner v. Williams, 221 P. 267, 
114 Kan. 769—5 C.J. p 898 note 35. 
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In application of these principles, if a debtor would 
be justified in paying the debt to one claiming to be 
the assignee, there is an assignments^ 

The mere letting of a subcontract is not an assign¬ 
ment of the rights under the original contract.ss 

Form, In the absence of restrictions imposed by 
statute or by the instrument creating the interest or 
right, no particular mode or form is necessary to 
effect a valid assignment,S8 and any acts or words 
are sufficient which show an intention of trans¬ 
ferring or appropriating the owner’s interest.S9 On 
the other hand, where by the terms of a grant or 
reservation the right is given or reserved to dis¬ 
pose of certain interests in a particular manner, a 
valid assignment of such interests may be made only 
in that manner.^O Likewise, where the manner in 
which particular kinds of property or rights may 
be assigned is prescribed by statute, assignments of 
such property or rights are not valid unless made in 
the manner prescribed.^! If, however, a statute pro¬ 
vides merely a mode of assignment, in the absence 


of any provision to the contrary, such mode is cumu¬ 
lative and does not prevent other modes of assign¬ 
ment in equity,S 2 it has been held that an as¬ 
signment sufficient in equity is equally effective in 
law.s^ 

Conditional qualifications. An assignment is none 
the less valid where qualified by some condition, con¬ 
tingency or limitation depending upon the happen¬ 
ing of a future event.^^ 

b. What Law Governs 

In general, unless the parties contract with reference 
to another law, the validity of an assignment of tangible 
property Is governed by the law of its situs while that 
of intangibles is governed by that of the place where 
the assignment is made. 

Notwithstanding that the earlier cases failed to 
distinguish between tangible and intangible prop- 
erty,S5 the tendency of the later cases is to deter¬ 
mine the validity of an assignment of tangible chat¬ 
tels by the law of the state wherein they are situ¬ 
ated at the time of the assignment, irrespective of 
the domicile of the owner,S6 particularly where such 


76. Marshall’s Creditors v. Mar¬ 
shall’s Estate, 14 S.W.(2d) 168, 227 
Ky, 764. 

77. Spencer v. Wyandotte Const 
Co., (Mo.) 201 S.W. 554. 

inspection of work immaterial 
Where seller of cross-ties con¬ 
tracted with third persons for cross¬ 
ties one of whom contracted with a 
fourth person for ties, there was no 
contractual relation between fourth 
person and buyer, although his con¬ 
tract provided for inspection hy buy¬ 
er, and it did inspect when requested 
by seller, the transactions not con¬ 
stituting assignments of parts of 
seller’s contract.—^Atchison, T. & S. 
F. Ry. Co. V. Bradley, 101 So. 577, 
136 Miss. 467. 

78. U.S.—^lowa Bridge Co. v. Com¬ 
missioner of Internal Revenue, (C. 
C.A.) 30 F.(2d) 777. 

Kan.—Turner v. Williams, 221 P. 
267, 114 Kan. 769. 

La.—^Ins. Co. v. Hume, 4 La.App. 
(Orleans) 50. 

Mass.—^Kagan v. Wattendorf & Co., 
3 N.E.(2d) 275. 

Pa.—^First Nat. Bank & Trust Co. of 
Tarentum v. Jalfe, 173 A. 845, 114 
Pa.Super. 315—^Nies v. Nies, 26 Pa. 
Dist. 758—^Ross v. Wells, etc., Co., 
6 Pa.Co. 430. 

Tex.—Ferguson Seed Farms v. Fer¬ 
guson, (Civ.App.) 52 S.W.(2d) 354. 
5 <J.J. p 897 note 31. 

78. U.S.—^Whittell v. McLaughlin, 
(D.C.Cal.) 29 F.(2d) 208, affirmed 
(C.C.A.) 31 F.(2d) 30. 

Cal.—^Lavers v. Jones, 274 P. 78, 96 
Cal.App. 248. 

Conn.—^Wicks v. Knorr, 155 A. 816, 
113 Conn. 449.- 


Kan.—Turner v. Williams, 221 P. 
267, 114 Kan. 769. 

Mass.—^Kagan v. Wattendorf & Co., 
3 N.E.(2d) 275. 

N.Y.—-Adams v. GarziUo, 279 N.Y.S. 
398, 155 Misc. 358. 

Pa.—^Ross v. Wells, etc., Co., 6 Pa. 
Co, 430. 

6 C.J. p 897 note 32. 

80, Globe Indemnity Co. v. West 
Texas Lumber Co., (Tex.Civ.App.) 
34 S.W.(2d) 896—5 C.J. p 897 note 
30. 

Conditions precedent not fulfilled 

(1) An assignment by a contractor 
to its surety of all deferred pay¬ 
ments and retained percentages and 
moneys and properties due or there¬ 
after becoming due never became a 
subsisting assignment, where the 
conditions precedent upon which it 
was predicated never existed.—^Mas- 
sachusets Bonding & Ins. Co. v, 
Chouteau Trust Co., (C.C.A.MO.) 264 
F. 793. 

(2) In view of contract clause, 
contractor’s conditional assignment 
of price to surety without architect’s 
consent was invalid as to owner, 
merely rendering assignor personally 
liable.—Globe Indemnity Co, v. West 
Texas Lumber Co., (Tex.Civ.App.) 
34 S.W.(2d) 896. 

(3) Where one contracts to labor 
on the understanding that the pro¬ 
ceeds of the labor shall be paid pro 
rata to creditors, subsequent assign¬ 
ment of wages earned without the 
creditors' consent is invalid.—Green 
V. Consolidated Wagon & Machine 
Co., 164 P, 1016, 30 Idaho 359. 

81. Ohio.—^Andrews v. State of 
Ohio, 16 Ohio N.P.(N.S,) 59. 
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S.D.—Sherman v. Harris, 153 N.W. 
925, 36 S.D. 50, Ann.Cas.l917C 675, 
affirmed 167 N.W. 325, 40 S.D. 341. 
5 C.J. p 897 note 29. 

Statute valid 

Statute requiring certain formali¬ 
ties in assignments of wages, was 
held to be valid.—^Wight v. Balti¬ 
more & O. R. Co., 125 A. 881, 146 Md. 
66 . 

Rule iu bankruptcy inapplicable 
Although an assignment may not 
be sufficient in form to comply with 
a rule of the federal district court 
in bankruptcy proceedings, such 
court has not laid down the requi¬ 
sites for a valid assignment of a 
chose in action generally.—^Brazil v. 
Azevedo, 162 P. 1049, 32 Cal.App. 364. 

82, Young V. New Pedrara Onyx 
Co., 192 P, 55, 48 Cal,App. 1—5 C. 
J. p 899 note 42. 

83, Mo.—Weinwick v. Bender, 33 
Mo. 80. 

N.Y.—Greene v. Republic F. Ins. Co., 
84 N.Y. 572—^Hooker v. Eagle 
Bank, 30 N.Y. 83, 86 Am.D. 351. 
Wis.—Chapman v. Plummer, 36 Wis. 
262. 

84, O'Connell v. City of Worcester, 
114 N.E. 201, 225 Mass. 159. 

85, Warner v. Jaffray, 96 N.Y. 248, 
48 Am.R. 616—5 C.J. p 941 note 18. 

86, Hutchison v. Ross, 187 N.E. 65, 
262 N.Y. 381, 89 A,L.R. 1007, af¬ 
firming Ross V. Ross, 253 N.Y.S. 
871, 233 App.Div. 626, reversing in 
first action 243 N.Y.S. 418, 137 Misc. 
795, affirming Hutchison v. Ross, 
253 N.Y.S. 889, 233 App.Div. 516, 
affirming in second action Ross v. 
Ross, 243 N.Y.S. 418, 137 Misc. 
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an assignment is prohibited by the statutes or public 
policy of the state where the property is situated.^7 
This rule has also been applied where the property 
assigned is intangible but in fact and for practical 
purposes is merged and embodied into a document, 
as in the case of various instrumentalities of trade 
and commerce, unless they are there by reason 
of a surreptitious removal from another state.^® Ac¬ 
cordingly, the capacity of a party to make a valid 
assignment of tangible chattels is determined by the 
law of the state where the chattels are situated at the 
time.3® 

A purely intangible chose in action, being incor¬ 
poreal, is generally deemed to follow the person of 
the owner so that the validity of an assignment 
thereof is determined by the law of the place where 
the assignment is made.^i 

Where an assignment has been effectuated entire¬ 
ly in a foreign state, its law governing the validity 
thereof will be presumed to be the same as that of 
the forum in the absence of a showing to the con- 
trary.92 

Place of performance. Where the contract is made 
in one state to be performed in another, the law 


§ 42 

of the place of performance will control in deter¬ 
mining the validity of the assignment,, it being pre¬ 
sumed, in such case, that the parties contracted with 
reference to the laws of the state where the con¬ 
tract was to be performed.^^ Thus, whether a draft 
drawn in one state and payable in another state op¬ 
erates as an assignment or not is determined by the 
law of the place of pa3anent.9^ 

As to recording. If the laws of the situs of per¬ 
sonal property require the recording of transfers 
so to render them valid, and all the parties are domi¬ 
ciled in another state by the laws of which record 
is not required, the courts of the state in which the 
property is situated will not recognize the transfer, 
as against creditors and subsequent purchasers, un¬ 
less it is recorded.^5 

§ 42. Parties 

Where a statute requires the Joinder of particular 
parties it must be complied with. 

If there is a statute prescribing the necessary par¬ 
ties to an assignment, for a valid assignment there 
must be a compliance with the statute;^® but such 
provisions will not be extended beyond the limits in- 


I ' ^ ' 

795—^Weissman v. Banque de 
Bruxelles, 173 N.E. 835, 254 N.Y. 
48$, reversing 241 N.T.S. 826, 229 
App.Div. 713—^Application of 
Goodchild, 290 N.Y.S, 683, 160 

Misc. 738. 

Implied submission to law of situs 
One who consents to transmission 
of personal property into a foreign 
state impliedly submits to the reg¬ 
ulations of such state relating to its 
transfer.—Goetschius v, Brightman, 
156 N.E. 660, 245 N.Y. 186, affirming 
211 N.Y.S. 763, 214 App.Div. 158. 
Owners domiciled elsewhere 

Law of jurisdiction where personal 
property is situated applies to con¬ 
veyances or alienations thereof by 
owners domiciled in other jurisdic¬ 
tions.—^Hutchison v. Ross, 187 N.E. 
65, 262 N.Y. 381, 89 A.L.R. 1007, af¬ 
firming Ross V. Ross, 253 N.Y.S. 871, 
233 App.Div. 626, reversing in first 
action 243 N.Y.S. 418, 137 Misc. 795, 
affirming Hutchison v. Ross, 253 N. 
Y.S. 889, 233 App.Div. 516, affirming 
in second action Ross v. Ross, 243 
N.Y.S. 418. 137 Misc. 795. 

87- Minn.—^Lewis v. Bush, 15 N.*W. 
113, 30 Minn. 244. 

N.Y.—Wylie v. Speyer, 62 How.Pr. 
107. 

5 C.J. p 941 notes 19, 20. 

88- Hutchison v. Ross, 187 N.E. 65, 
262 N.Y. 381, 89 A.L.R. 1007, af¬ 
firming Ross V. Ross, 253 N.Y.S. 
871, 233 App.Div. 626, reversing in 
first action 243 N.Y.S. 418, 137 
Misc. 795. affirming Hutchison v. 


Ross, 253 N.Y.S. 889, 233 App.Div. 
516, affirming in second action 
Ross V. Ross, 243 N.Y.S. 418, 137 
Misc. 795—^Weissman v. Banque de 
Bruxelles, 173 N.E. 835, 254 N.Y. 
488, reversing 241 N.Y.S. 826, 229 
App.Div. 713. 

88. Weissman v. Banque de Brux¬ 
elles, supra. 

9a Hutchison v. Ross, 187 N.E. 65, 
262 N.Y. 381, 89 A.L.R. 1007, af¬ 
firming Ross V. Ross, 253 N.Y.S. 
871, 233 App.Div. 626, reversing in 
first action 243 N.Y.S. 418, 137 
Misc, 795, affirming Hutchison v. 
Ross, 253 N.Y.S. 889, 233 App.Div. 
616, affirming in second actiun Ross 
V. Ross, 243 N.Y.S. 418, 137 Misc. 
795. 

91. Ill.—^Monarch Discount Co. v. 
Chesapeake & O. Ry. Co. of Indi¬ 
ana, 120 N.E. 743, 285 Ill. 233— 
Coleman, for Use of Haberman, v. 
American Sheet & Tin Plate Co., 
(App.) 2 N.B.(2d) 349. 

Mont.—Capital Finance Corporation 
V. Metropolitan Life Ins, Co., 243 
P. 1061, 75 Mont. 460. 

N.H.—Barbin v. Moore, 169 A. 409, 
85 N.H. 362, 83 A.L.R. 62. 

N.J.—^Engelhard v. Schroeder, 116 A. 

717, 92 N.J.Eq. 663, 21 A.L.R. 967. 
N.Y.—^Hanna v. Lichtenhein, 169 N.Y. 
S. 589, 182 App.Div. 94, reversed on 
other grounds 122 N.E. 625, 225 N. 
Y. 579—^Thompson v. Erie R. Co., 
131 N.Y.S, 627, 147 App.Div, 8. 

12 C.J. p 473 notes 33, 34. 
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9a. Copp V. Mulcahy, 258 P. 141, 
84 Cal.App. 387. 

Where an oral assignment has 
been effectuated entirely in a foreign 
state, its law governing the validity 
thereof will be presumed to be the 
same as that of the forum in the ab¬ 
sence of a showing to the contrary. 
—Copp V. Mulcahy, 258 P. 141, 84 
Cal.App. 387. 

93. Abt V. American Trust, etc., 

Bank, 42 N.E. 856, 159 Ill. 467, 60 
Am.S.R. 175, affirming 57 Ill.App. 
369—5 C.J. p 941 note 21. 

94. Abt V. American Trust, etc., 

Bank, 42 N.E. 856, 169 Ill. 467, 50 
Am.S.R. 175—5 C.J. p 917 note 47 
[a]. 

95. U.S.—Green v. Van Buskirk, (N. 
Y.) 7 Wall. 139, 19 L.Bd. 109— 
Green v. Van Buskirk, (N.Y.) 5 
Wall. 307, 18 L.Ed. 599. 

N.Y.—^Van Buskirk v. Warren, 4 Abb. 

Dec. 457, 2 Keyes 119. 

5 C.J. p 942 note 25. 

Necessity to file and record assign¬ 
ments see infra § 57. 

9a Porte V. Chicago & N. W. Ry 
Co., 156 N.W. 469, 162 Wis. 446. 

Complete approval of superior re¬ 
quired 

Under a municipal law requiring 
wage assignments of employees of 
municipal corporations, to be approv¬ 
ed by the superior of such employee, 
a village treasurer is not entitled to 
retain a portion of a policeman’s sal¬ 
ary under the policeman’s assign- 
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tended by the legislature.^*^ Thus, where a statute 
so requires, a wife must join in an assignment of 
wages but such a requirement is for the wife’s 
protection and is not available to the husband’s cred¬ 
itors;^^ and, where the statute requires such joinder 
if the assignment is to secure loans, it will not apply 
where given to secure the payment of the balance 
due on the purchase of merchandise.^ 

The legislative intent in enacting a statute, pro¬ 
viding that no assignment of wages or salary made 
by a married person shall be valid unless the written 
consent of the husband or wife of the person mak¬ 
ing such assignment is attached to it, has been held 
to be to prevent the assignment of earnings with¬ 
out the assent of the other spouse. Accordingly, the 
words '"wages” and "salary,” as employed in such a 
statute, are comprehensive terms and must be in¬ 
terpreted in their broader sense to mean compensa¬ 
tion given for services rendered whether such com¬ 
pensation is limited to a fixed sum of money or is 
payable in fees.2 

Obviously, under normal circumstances, a person 
is a party to an assignment when it bears his signa- 
ture.3 

Certainty as to assignee. An assignment will not 
be enforced in favor of an uncertain assignee.^ 

§ 43. Agreements to Assign 

Ordinarily an agreement to assign will not operate 
as an assignment. 

A mere agreement to assign a debt or chose in 
action at some future time will not operate as an 


assignment thereof so as to vest any present in¬ 
terest in the assignee.^ However, in equity under 
certain circumstances, as will hereinafter be con¬ 
sidered in §§ 58, 59, an agreement to assign or an 
agreement to pay a debt out of a certain fund may 
operate as a valid assignment. 

An agreement to make an assignment is governed 
by the same rules in regard to its validity, operation, 
and effect as contracts generally.® 

Ordinary rules of construction, subsequently con¬ 
sidered in § 83, will be used to determine whether 
a particular contract is an assignment or merely an 
executory agreement to assign.*^ 

§ 44. Subject Matter and Identification 
Thereof 

The subject matter of an assignment must be legal 
and properly identified. 

Generally, to constitute an assignment there must 
be a purpose to assign or transfer the whole or a 
part of some particular thing, debt, or chose in ac¬ 
tion,^ and the subject matter of the assignment must 
be described with such particularity as to render it 
capable of identification.^ No greater particularity, 
however, is required than is actually necessary to 
do this, with the aid of the attendant and surround¬ 
ing circumstances.!® If the interest or claim as¬ 
signed is sufficiently described to be identified, it is 
not necessary to state the amount.!! 

The subject matter of the assignment must be le- 
gal,!2 and according to some authority there can be 
no assignment of a fund which does not exist.!^ 


ment of all wages, where the chief 
of police approved the assignment 
only as to a portion of the wages.— 
Neubert v. Butler, 262 N.T.S. 318, 146 
Misc. 467. 

97. Colo.—State v. Elkins, 270 P. 
875, 84 Colo. 409. 

Ohio.—Springgate v. Daneman, 167 
N.E. 908, 32 Ohio App. 279. 

9®. Cal.—^Reynolds v. Reynolds, 58 
P.(2d) 660, 14 Cal.App.<2d) 481. 
Wis.—Porte v. Chicago & N. W. Ry. 
Co., 156 N.W. 469, 162 Wis. 446. 

99. State V. Elkins, 270 P. 875, 84 
Colo. 409, 

1. Springgate v. Daneman, 167 N.E. 
908, 32 Ohio App. 279. 

9. Reynolds v. Rejmolds, 58 P.(2d) 
660, 14 Cal.App.(2d) 481. 

3. Kan to v. Aristo Hosiery Co., 226 
N.Y.S. 582, 222 App.Div. 502, af¬ 
firmed 162 N.E. 553, 248 N.Y. 630. 

4. Black V. Shooler, 13 S.C.Ir. 293. 

5. Iowa.—Carey v. Chase, 175 N.W. 
60, 187 Iowa 1239. 


Tex.—^Mitchell v. Scott, (Civ.App.) 14 
S.W.(2d) 916—Galveston, H. & S. 
A. Ry. Co. V. Brassell, (Civ.App.) 
186 S.W. 428, error refused. 

5 C.J. p 840 note 48, p 898 note 33, 
p 899 note 49. 

XCere agreement to assign 
Where defendant promised to re¬ 
munerate plaintiff for money advanc¬ 
ed to a corporation, if defendant 
should get something out of the cor¬ 
poration on claims against the cor¬ 
poration, and that whatever she 
might get would be applied to any 
loss that plaintiff might incur by 
reason of the loan to the corpora¬ 
tion, and that she would protect him 
to such extent as she could from 
anything she might get at any time 
from the corporation, was merely an 
agreement to assign, and was not a 
valid assignment, of any claims she 
had against the corporation.—Carej^- 
V. Chase, 175 N.W. 60, 187 Iowa 1239. 

6. Explosive Chemical Co. v. Wil¬ 
liam S. Gray & Co., 207 N.Y.S. 638, 
124 Misc. 333—5 C.J. p 899 note 54. 

7. Wick V. McLennan, (Tex.Civ. 
App.) 186 S.W. 847. 
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Order not an. executory agreement 
An order on a city treasurer was 
held to be not merely an executory 
agreement, but a completed transac¬ 
tion.—O'Connell v. City of Worces¬ 
ter. 114 N.E. 201, 225 Mass. 159. 

5. Windsor Cement Co. v. Thomp¬ 
son, 86 A. 1, 86 Conn. 511. 

9- In re Lynch's Estate, 272 N.Y.S. 
79, 151 Misc. 549—5 C.J. p 899 note 
56. 

Form and contents of: 

Equitable assignment see infra §§ 
56-61 

Written assignment see infra § 52. 

10. Baker v. Sutton, 170 S.E. 95, 47 
Ga.App. 176—5 C.J. p 900 note 57. 

11. Cal.—Yolo Bank v. Woodland 
Bank, 86 P. 820, 3 Cal.App. 561. 

Colo.—Colorado Fuel, etc., Co. v. Kid- 
well, 76 P. 922, 20 Colo.App. 8. 

12. Commercial Bank v. Rufe, (C.C. 
Va.) 92 F. 789, affirmed 99 F. 650, 
40 C.C.A. 27. 

13. Canfield v. Wright, (Tex.Civ. 
App.) 267 S.W. 301. 
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While it has been held that it is not necessary in 
an assignment of earnings to state the period of em¬ 
ployment covered, according to other authority an 
assignment of wages to be earned without limit as 
to time or amount is void.i5 

§ 45. Parol Assignments 

Generally, in the absence of a statute to the con¬ 
trary, an assignment may be oral. 


§ 45 

As a general rule, in the absence of a statute to 
the contrary, any valid right or chose in action may 
be assigned orally regardless of whether it is evi¬ 
denced by a writing,!® and in equity, ordinarily^ 
parol and written equitable assignments are of equal 
validity.17 It has been held, however, that the pro¬ 
ceeds of a cause of action on a written contract must 
be assigned in writing in order to constitute a valid 
assignment, so that the judgment when satisfied by 


14. Colorado Fuel, etc., Co. v. Kid- 
well, 76 P. 922, 20 Colo.App. 8. 

15. Leitch v. Northern Pac. R. Co., 
103 N.W. 704, 95 Minn. 35, 5 Ann. 
Cas. 63—5 C.J. p 870 note 57. 

IG. U.S.—Tracy v. Commissioner of 
Internal Revenue, (C.C.A.) 70 F. 
(2d) 93—Charles Nelson Co. v. U. 
S., (D.aWash.) 11 F.(2d) 906. 

Ala.—Sherrill Oil Co. v. Taylor, 137 
So. 295, 223 Ala. 457, followed in 
137 So. 296, 223 Ala. 458—Tispn v. 
Citizens’ Bank & Security Co., 93 
So. 857, 208 Ala. 111. 

Cal.—^Ralph V. Anderson, 200 P. 940, 
187 Cal. 45—Oswald v. Schwartz, 
185 P. 959, 181 Cal. 620—Swing- v. 
Lingo. 19 P.(2d) 56, 129 Cal.App. 
518—Crotts V. Brown, 266 P. 811, 
91 Cal.App. 75—Copp v. Mulcahy, 
258 P. 141, 84 Cal.App. 387. 

Conn.—^Kindler & Collins v. Beck, 
119 A. 54, 98 Conn. 212. 

Ind.—Ogdon v. Washington Nat. 
Bank, 145 N.B. 514, 82 Ind.App. 
187. 

Iowa.—Carr Hardware Co. v. Chicago 
Bonding & Surety Co., 181 N.W. 
680, 190 Iowa 1320—State Central 
Sav. Bank v. St. Paul Fire & Ma¬ 
rine Ins. Co., 168 N.W. 201, 184 
Iowa 290—Jewett Lumber Co. v. 
Anderson Coal Co., 165 N.W. 211, 
181 Iowa 950. 

Ky.—^Armstrong Mfg. Co. v. Gardner, 
272 S.W. 22, 209 Ky, 93. 

Mich.—Wilkie v. Weller, 193 N.W. 
235, 222 Mich. 664. 

Mo.—^Honey Creek Drainage Dist. of 
Grundy County v. Sampson, 5 S. 
W.(2d) 119, 222 Mo.App. 732. 

Mont.—^National Bank of Gallatin 
Valley v. Ingle, 164 P, 535, 63 
Mont. 414. 

N.J.—Jemison v. Tindall, 99 A. 408, 
89 N.J.Law 429—Parenteau v. Ben¬ 
jamin, 176 A. 334, 117 N.J.Eq. 450. 
N.Y.—Schuttinger v. Woodruff. 251 
N.Y.S. 645, 233 App.Div. 272, re¬ 
versed on other grounds 181 N.E. 
361, 259 N.Y. 212—^Maynes v. Luci¬ 
ano, 278 N.Y.S. 335, 154 Misc. 619 
—^In re Lynch’s Estate, 272 N.Y.S. 
79, 151 Misc. 549—National Foun¬ 
dry Co. of New York v. Kaufman, 
179 N.Y.S. 938. 

Or.—State v. Elliott, 233 P. 867, 113 
Or, 632. 

Pa.—Ross V. Wells, etc., Co., 5 Pa. 
Co. 430. 

Tex.—^Brown v. Fore, <Com.App.) 12 


S.W.(2d) 114, 63 A.L.R. 435, re¬ 
versing (Civ.App.) 299 S.W. 950— 
Hatley v. West Texas Nat. Bank 
of Big Springs, (Com.App.) 284 S. 
W. 540, reversing (Civ.App.) 272 
S.W. 571—^Ferguson Seed Farms v. 
Ferguson, (Civ.App.) 52 S.W.(2d) 
354—^First State Bank of Aransas 
Pass V. Fuson, (Civ.App.) 185 S.W. 
1042. 

Utah.—Merchants* Credit Bureau v. 

Robinson, 251 P. 10, 68 Utah 470. 
Wis.—Goetz V. Zeif, 195 N.W. 874, 
181 Wis. 628. 

6 C.J. p 901 note 65. 

See Hyatt v. Poster, 195 IlLApp. 428. 

Attorney’s agreement to pay mon¬ 
eys received for client to client’s 
physician in settlement of client’s 
doctor bill constituted parol assign¬ 
ment of “chose in action.’’—Garford 
Motor Truck Co. v. Buckson, 143 A. 
410, 4 W.W.Harr.(Del.) 103. 
Assignments of particular property 
held valid 

(1) An account.—^Maynes v. Lucia¬ 
no, 278 N.Y.S. 335, 154 Misc. 519. 

(2) Causes of action for purchase 
price and breach of contract.—Schut¬ 
tinger V. Woodruff, 251 N.Y.S. 645, 
233 App.Div. 272, reversed on other 
grounds 181 N.B. 361, 259 N.Y. 212. 

(3) Claim for services, not wages 
nor salary.—Crotts v. Brown, 266 P. 
811, 91 CaLApp. 75. 

(4) Claim for wages.—State v. El¬ 
liott, 233 P. 867, 113 Or. 632. 

(5) Claims.—^Parenteau v. Benja¬ 
min, 176 A. 334, 117 N.J.Eq. 450. 

(6) Contract.—^National Foundry 
Co. of New York v. Kaufman, 179 N. 
Y.S. 938. 

(7) Contract for lease and sale of 
a piano.—^Kindler & Collins v. Beck, 
119 A. 54, 98 Conn. 212. 

(8) “Labor tickets’’ issued by high¬ 
way contractor.—Sherrill Oil Co. v. 
Taylor, 137 So. 295, 223 Ala. 457, fol¬ 
lowed in 137 So. 296, 223 Ala. 458. 

(9) Nonnegotiable commission cer¬ 
tificates.—^Armstrong Mfg. Co. v. 
Gardner, 272 S.W. 22, 209 Ky. 93. 

(10) Notes.—Copp V. Mulcahy, 258 
P. 141, 84 CaLApp. 387. 

(11) Right of action growing out 
of an automobile accident.—^Ralph v. 
Anderson, 200 P. 940, 187 Cal. 45. 

(12) Trade acceptances.—Goetz v. 
Zeif, 195 N.W. 874, 181 Wis. 628. 
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Partly oral 

An assignment may be by parol, in 
writing, or partly in writing and 
partly oral.—^Allen v. Hamman Lum¬ 
ber Co., 34 P.(2d) 397, 44 Ariz. 145. 
17. U.S.—In re Dier, (CC.A.Pa.) 296 
F. 816, certiorari denied Ehrich v. 
Eisenlohr, 44 S.Ct. 459, 265 U.S. 
584, 68 L.Ed. 1191. 

Ala.—First Nat. Bank v. Murphree, 
118 So. 404, 218 Ala. 221—Venturi 
V. Silvio, 73 So. 45, 197 Ala. 607. 
Ark.—City Nat. Bank v. Friedman, 
62 S.W.(2d) 28, 187 Ark. 854. 

Del.—Garford Motor Truck Co. v. 
Buckson, 143 A. 410, 4 W.W.Harr. 
103. 

Ga.—Beasley v. Anderson, 146 S.E. 
22, 167 Ga. 470. 

Kan.—Turner v. Williams, 221 P. 267, 
114 Kan. 769. 

Md.—Charles Kellas & Co. v. Slack 
& Slack Co., 99 A. 677, 129 Md. 535, 
Ann.Cas.l918D 640. 

Miss.—Shell Petroleum Corporation 
V. Yandell, 158 So. 787. 

N.Y.—Hofferberth v. Duckett, 162 N. 

Y.S. 167, 175 App.Div. 480. 

Tenn.—Jackson Bros. v. Harepth Na¬ 
tional Bk., 12 Tenn.App. 464. 

Tex.—^West Realty & Investment Co. 
V. Hite, (Com.App.) 283 S.W. 481, 
reversing (Civ.App.) 275 S.W. 1112 
—^Ferguson Seed Farms v. Fergu¬ 
son, (Civ.App.) 52 S.W.(2d) 354. 
Utah.—Milford State Bank v. Par¬ 
rish, 53 P.(2d) 72. 

Wash.—Horchover v. Pacific Marine 
Supply Co., 17 P.(2d) 915, 171 

Wash. 330. 

Wis.—Carpenter v. Forbes, 247 N.W. 
857, 211 Wis. 648. 

5 C.J. p 900 note 64, p 911 note 25. 

Contract for sale of realty 

Delivery, for valuable considera¬ 
tion, of contract for sale of real es¬ 
tate to third person, without written 
assignment, was effectual as equita¬ 
ble assignment.—^Button v. Traders’ 
Trust Co. of Tacoma, 289 P. 1010, 157 
Wash. 625. 

open acccunt may, while in suit, 
be assigned by oral agreement upon 
sufiicient consideration, so as to pass 
equitable title to assignee.—Shell Pe¬ 
troleum Corporation v. Yandell, 
(Miss.) 158 So. 787. 

Partly oral 

Equitable assignments may be 
written or oral, or partly written and 
partly oral.—^McClure v. Century Es- 
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§ 45 

defendant will operate as a bar to another action on 
the contract against defendant^^ 

While no formality is required to make a good oral 
assignment,IS it must be shown that the owner sur¬ 
rendered all control over the chose and made an ab¬ 
solute appropriation of it to the use of the as- 
signee.20 A mere oral statement by an officer of the 
issuing bank that a draft “operated as an assign¬ 
ment,^^ being merely his own conclusion, where nei¬ 
ther party contemplated a contract extraneous to the 
draft, does not constitute an independent oral as¬ 
signment, 

On the other hand, where a statute expressly or 
impliedly so requires, an assignment must be in writ¬ 
ing ,22 and it has been held that an assignment of a 
chose in action implies generally some kind of a 
written acknowledgment by the assignor.23 Stat¬ 
utes authorizing assignments of choses in action 
at law, when applied to written instruments, have 
been held to mean written assignments.^^ Under 
such statutes, to pass the title to written instruments, 
.delivery thereof is not sufficient; the assignment 
must be in writing in order to authorize suit on 
the instrument by the assignee in his own name.25 
This rule has been applied to accounts.26 

Assignment of sealed instrument An equitable 
assignment of an instrument under seal, or spe¬ 
ciality, may be by parol as well as by deed. It is 
sometimes said that, if the assigned instrument is 


under seal, the assignment thereof must be under 
seal unless the instrument itself is delivered, in 
which case an oral assignment is said to be suffi- 
cient.27 At one time, however, the courts seemed 
to be inclined to the rule that the assignment of 
an instrument under seal must be by deed, on the 
principle that the instrument of transfer must be 
of as high a nature as the instrument transferred.^^ 

§ 46 . — Inferred from Conduct of Parties 

A parol assignment may be Inferred from the con¬ 
duct of the parties. 

A parol assignment may be inferred from the con¬ 
duct of the parties.2^ There must, however, be 
an appropriation of the debt or fund, and the 
assignor must confer the complete right or inter¬ 
est in the subject matter of the assignment on the 
assignee and surrender all control over it, even 
if the circumstances do not permit the assignee 
to take immediate possession thereof.^® 

Equity will not imply an assignment between par¬ 
ties, who by the law are incapable of making an 
express contract of a similar character.^! 

§ 47. Delivery of Subject Matter 

Questions involving the delivery of the subject 
matter usually arise with reference to the necessity 
for delivery, delivery of written evidence of title 
or right, or delivery of a written evidence or state- 


tates, 120 So. 4, 96 Fla. 668, followed 
in Hall v. University Realty Co., 121 
So. 808, 97 Fla. 639—Structural Gyp¬ 
sum Corporation v. National Com¬ 
mercial Title & Mortgage Guaranty 
Co., 151 A. 839, 107 N.J.Bq. 32, re¬ 
versing 148 A. 199, 105 N.J.Eq, 424. 
18. Automobile Ins. Co. of Hartford, 
Conn,, V. Lewis, 220 P. 639, 93 Okl. 
280, 35 A.L.R. 1463. 

19- Jewett Lumber Co. v. Anderson 
Coal Co., 165 N.W. 211, 181 Iowa 
950—Hoffman v. Smith, 63 N.W. 
182, 94 Iowa 4*95, 498. 

20. Goetz V. Zeif, 195 N.W. 874, 181 
Wis. 628—5 C.J. p 901 note 66. 

21. Andrew v. Pilot Mound Sav. 
Bank, 245 N.W. 329, 215 Iowa 290. 

Bill of exchange, check, or order as 
an equitable assignment see infra 
§ 60. 

22. Lamon v. Perry, 125 S.B. 907, 33 
Ga.App. 248—^Few v. Pou, 124 S.E. 
372, 32 Ga.App. 620—5 C.J. p 897 
note 29 [a], p 898 note 41, p 900 
notes 60, 61. 

Book accoimts 

Under the Pennsylvania laws there 
can be no valid assignment of book 
accounts without delivery of a writ¬ 
ten assignment or other equivalent.-^ 


In re Hawley Down-Draft Furnace 
Co., (D.C.Pa.) 233 F. 451, denying 
rehearing 230 F. 471. 

23. Little v. Berry, (Ky.) 113 S.W. 
902—5 C.J. p 900 note 63. 

24. Swann Davis Co. v. Stanton, 67 
S.E. 888, 7 Ga.App. 668—5 C.J. p 
899 note 43. 

Meaning of ^^assignment” 

Under statutes authorizing assign¬ 
ments so as to confer the legal title, 
the term ''assignment" has been con¬ 
strued to mean a written assignment. 
—Hardie v. Mills, 20 Ark. 153—Turk 
V. Cook, 63 Ga. 681—Burnsville 
Turnp. Co, v. State, 20 N.E. 421, 119 
Ind. 382, 3 L.R.A 265. 

25. Swann Davis Co. v. Stanton, 67 
S.E. 888, 7 Ga.App. 668—5 C.J. p 
899 note 44. 

Right of assignee to sue in own 
name generally see infra § 125. 

26. Andrews v. Brown, 1 Iowa 154— 
5 C.J. p 899 note 45. 

27. Button V. Traders’ Trust Co., 
(Wash.) 289 P. 1010—5 C.J. p 902 
notes 68, 69. 

28. Mass.—Wood v. Partridge, 11 
Mass. 488—^Perkins v. Parker, 1 
Mass. 117. 


W.Va.—^McConaughey v. Bennett, 40 
S.B. 540, 50 W.Va. 172. 

5 C.J. p 902 note 67. 

22, Colo.—^Metropolitan Life Ins, 
Co. v. Lanigan, 222 P. 402, 74 Colo. 
386. 

Mich.—^L. C, Monroe Co. v. Vander 
Sys, 245 N.W. 606, 260 Mich. 511. 
Mo.—City of Maplewood ex rel. and 
to Use of Citizens’ Bank of Maple¬ 
wood V. Johnson, (App.) 273 S.W. 
237. 

5 C.J. p 902 note 70. 

30. Southern Ry. Co. v. Rollins, 95 
S.E. 1020, 22 Ga.App. 393—5 C. 
J. p 902 note 72. 

Time slips 

The mere delivery to plaintiff by 
his debtor of certain "time slips" 
with his promise that he would “get 
his pay check from the railroad com¬ 
pany and turn it over’’ to plaintiff, 
did not constitute such a transac¬ 
tion as could have compelled the 
railroad company to pay over the 
fund to plaintiff as assignee, even 
though forbidden to do so by the 
person to whom it was indebted.— 
Southern Ry. Co. v. Rollins, 95 S.B. 
1020, 22 Ga.App. 393. 

31, Mclnerny v. Reed, 23 Iowa 410. 
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ment of debt or claim, which will be specifically 
treated in the sections immediately following. For 
future cases, if any, not falling within these sub¬ 
divisions consult Pocket Parts under this section 
nximber. 

I 48. — Necessity of Delivery 

a. Choses in action 

b. Chattels 

a. Choses in Action 

Where an assignment is otherwise proved, delivery 
of an instrument representing a chose in action is gen- 
eraliy not essentiai. 

Where there is no written obligation or evidence 
of debt an oral assignment of the debt without any 
delivery, either actual or symbolical, is sufficients^ 
So a valid parol transfer of an account may be made 
without delivery of a copy or transcript thereof.^S 
While it has been heldj where there is a note, bond, 
or other written obligation evidencing the debt, that 
there must be a delivery of the instruinent,^^ it is 
generally held that delivery is not necessary if the 
assignment is proved by other satisfactory evi- 
dence.35 Thus, where an assignment of a chose in 
action is made by a separate paper it will be valid, 
although the written evidence of the chose in action 
is not delivered 6 although the written assignment 
itself must ordinarily be delivered as is shown be¬ 
low in § 56. 

b. Chattels 

Ordinarily delivery of actual possession Is not essen¬ 
tial to the validity of the assignment of a chattel, as be¬ 
tween the parties thereto. 

The delivery of actual possession is not essential 
to the valid assignment of a chattel or chose in 
possession as between the parties-^*^ Where the ac¬ 


§ 50 

tual possession is impossible of delivery it is suf¬ 
ficient, even as against creditors and purchasers, if 
there is a symbolical or constructive delivery, or if 
the assignee takes actual possession within a rea¬ 
sonable time after it is possible for him so to do.^^ 
Actual or constructive delivery may be important, 
however, as showing an intention to make a present 
transfer of title and dominion over the thing as¬ 
signed, which is necessary to constitute an assign¬ 
ment,as is indicated above in § 41. 

§ 49. — Written Evidence of Title or 
Right 

Generally the actual or constructive delivery of the 
written evidence of the title or right with Intent to as¬ 
sign is sufficient to constitute an assignment. 

The mere delivery of a note or bond or other 
written obligation or evidence of debt, with the 
intent to assign, will of itself constitute a valid and 
sufficient assignment.'^^^ 

Cofistructive delivery is sufficient, and any act of 
the assignor indicating that he relinquishes to the 
assignee control over the chose in action amounts 
to a constructive delivery thereof.^l 

§ 50. — Written Evidence or Statement of 
Debt or Claim 

Generally the delivery of the written evidence or 
statement of a debt or claim with intent to assign Is a 
sufficient assignment. 

As a general rule a valid assignment may be 
made of a debt or account by a mere delivery, with 
intent to assign, of a bill or statement of the ac- 
count .^2 It has been held, however, that such an 
assignment by delivery of a statement of the ac¬ 
count does not convey a legal title to the assignee,^^ 


32. Wilt V. Huftman, 33 S.E. 279, 
46 W.Va. 473—5 C-J. p 902 note 77. 

33. Tison v. Citizens* Bank & Se¬ 
curity Co., 93 So. 857, 208 Ala. Ill 
—5 C.J. p 903 note 78. 

34. Idaho.—Neitzel v. Bean, 245 P. 
936, 42 Idaho 411. 

Va.—Poff V. Poff, 104 S.E. 719, 128 
Va. 62. 

5 C.J. p 903 note 79. 

35. Lincoln v. Equitable Life Assur. 
Soc., 87 So. 6, 124 Miss. 153—5 
C.J. p 903 note 80. 

Delivery of insurance policies un¬ 
necessary.—Lincoln V. Equitable Life 
Assur. Soc., 87 So. 6, 124 Miss. 153 
—5 C.J. p 903 note 80 [a]. 

36. In re Smith, 158 N.W. 148, 191 
Mich. 694—5 C.J. p 903 note 81. 

37. Pa.—^Hill & Co. V. Marriner & 
Sook, 86 Pa.Super. 545—Kessler’s 
Estate, 18 Pa.Dist. & Co. 393. 


Tex.—Carpenter v. Coffey, (Civ.App.) 

245 S.W. 1041. 

5 C.J. p 902 note 73. 

Priorities as between assignees see 
infra § 92. 

33. Ky.—^Power Grocery Co. v. Hin¬ 
ton, 218 S.W. 1013, 187 Ky. 171. 
Tex.—Carpenter v. Coffey, (Civ.App.) 

246 S.W. 1041. 

5 C.J. p 902 note 75. 

39, Northwestern Mut. L. Ins. Co. 
V. Wright, 140 N.W. 1078, 153 Wis. 
252, 255, Ann.Cas.l914D 697—5 C. 
J. p 902 note 76. 

40. Iowa.—^Leach v. Treynor Sav. 
Bank of Treynor, 213 N.W. 601, 203 
Iowa 988. 

Mich.—In re Smith. 158 N.W. 148, 191 
Mich. 694, 

5 C.J. p 903 note 82. 

Assignment of evidence of title as 
passing title itself see infra § 84. 
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Absence of bill of lading 
Where a draft was delivered to 
plaintiff payee with intent to as¬ 
sign the proceeds of the sale of cat¬ 
tle, the fact that a bill of lading was 
not attached to the draft or issued 
or delivered to plaintiff was not in¬ 
consistent with the existence of an 
assignment.—First Nat. Bank v. Ro- 
gers-Amundson-Plynn Co., 186 N.W. 
575, 151 Minn. 243. 

41. Miss.—^Lincoln v. Equitable Life 
Assur. Soc., 87 So. 6, 124 Miss. 153. 

Va.—Poff V. Poff, 104 S.E. 719, 128 
Va 62. 

5 C.J. p 904 note 83. 

42. Clark v. Wiss, 9 P. 281, 34 Kan. 
653—5 C.J. p 904 note 84. 

43. Cornwell v. Penn Van Baldwin’s 
Bank, 43 N.Y.S. 771, 12 App.Div. 
227—5 C.J. p 904 note 85. 
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and in at least one jurisdiction delivery of a state¬ 
ment is not sufficient to effect an assignment of the 
account by reason of a statute requiring a writing.'^^ 

§ 51* Assignments in Writing 
The specific requisites and validity of assignments 
in writing will be discussed in detail in the sections 
immediately following. For future cases, if any, 
not falling within these sections, consult Pocket 
Parts under this section number. 

§ 52. —I Form and Contents 

In the absence of a statute to the contrary, any lan¬ 
guage showing the intent of the assignor to transfer the 
subject matter is a sufficient assignment. 


While, of course, statutory requirements as to the 
form of an assignment must be observed, ^ 5 ordi¬ 
narily no special form of words or language is re¬ 
quired to be used in a written assignment, although 
the operative words of an assignment generally used 
are “sell, assign, and transfer,” or “sell, assign, and 
set over.”46 Any language, however informal, if 
it shows the intention of the owner of the property 
or chose in action to transfer it,*^"^ and sufficiently 
identifies the subject matter,^^ will be sufficient to 
vest the property therein in the assignee. Accord¬ 
ingly a valid assignment of a chose in action evi¬ 
denced by a written instrument may be made by 


44. Andrews v. Brown, 1 Iowa 154 
—5 C.J. p 905 note 86. 

45. Wimberley Grocer Co. v. Bor¬ 
der City Broom Co., 266 S.W. 679, 
166 Ark. 570—5 C.J. p 907 note 98. 

Wasre assigruments 

<1) Wage Loan Corporation Act 
(1913) § 6, invalidating wage assign¬ 
ments securing notes not stating the 
fact of such security on their face, 
does not invalidate such assignment 
unless the notes are assigned also. 
—Monarch Discount Co. v. Chesa¬ 
peake & 0. Ry. Co. of Indiana, 120 
N.E. 743, 285 Ill. 233. 

(2) Assignment of wages by city 
employee dated correctly, and spe¬ 
cifically mentioning amount, and ad¬ 
dressed to city clerk, was sufficient 
under Rev.St.(1919) § 2171, although 
it did not state the name of the j 
person owing the wages.—^Houchins] 
V. City of Louisiana, (Mo.App.) 26 
S.W.(2d> 800. 

4©. Ark.—'Wimberley Grocer Co. v. 
Border City Broom Co., 266 S.W. 
679, 166 Ark. 570. 

Cal.—Waldron v. Lyon, 268 P. 457, 
92 CaLApp. 400, rehearing denied 
269 P. 450, 92 Cal.App. 400. 

Miss.—^Ross V. Morrimac Veneer Co., 
92 So. 823, 129 Miss. 693. 

N.Y.—National City Bank of New 
York V. Bon Ray Dance Frocks, 
275 N.Y.S. 510, 153 Misc. 549. 

N.C.—Shipplett Concrete Co. v. Pied¬ 
mont Traction Co., 99 S.E. 197, 
177 N.C. 408. 

5 CJ. p 906 note 95. 

Necessity for writing see supra § 
45. 

Asslgniuent held valid in form 
Bankruptcy trustee’s assignment of 
interest in conditional sale contract 
for purpose of collection.—Ganger v. 
Grace Coffee Shop, 261 N.Y.S. 237, 
237 App.Div. 838, affirmed 188 N.B. 
32, 262 N.Y. 487. 

"Sells” in place of "assigns” 

An instrument whereby one hav¬ 
ing a contract to sell and deliver a 
certain Quantity of logs sold part of 
such contract to another party who 


obligated himself to perform such 
part of the contract by delivering 
five hundred thousand feet of the 
logs, was not insufficient as an as¬ 
signment because it used the word 
"sells*’ instead of "assigns.**—lioss v. 
Morrimac Veneer Co., 92 So. 823, 825, 
129 Miss. 693. 

“Subcontractor” and "sublet” 
Contract whereby contractor with 
railroad to reconstruct bridge "sub¬ 
let" the masonry and other work to 
plaintiff "subcontractor** on the terms 
of the original contract, turning over 
all material and appliances and 
vouchers in consideration of a pay¬ 
ment for them, and the work already 
j done, and agreed to turn over to 
plaintiff the entire amount received 
from the railroad as compensation, 
was a complete assignment to plain¬ 
tiff of all the contractor's interest, 
despite the use of the words "sub¬ 
contractor” and "sublet."—Shipplett 
Concrete Co. v. Piedmont Traction 
Co., 99 S.E. 197, 177 N.C. 408. 

47. U.S.—Ingram v. Mandler, (C.C. 
A.Okl.) 56 F.(2d) 994—In re Ken¬ 
ny, (D.C.Pa.) 269 P. 54. 

Ark.—^Wimberley Grocer Co. v. Bor¬ 
der City Broom Co., 266 S.W. 679, 
166 Ark. 570. 

Ga,—Silver & Goldstein v. Ridley- 
Yates Co., 142 S.E. 279, 166 Ga. 49 
—Peck V. Calhoun, 145 S.E. 628, 
38 Ga.App, 764—-Brown c^uano Co. 
V. Bridges, 130 S.E. 695, 34 Ga.App. 
652, 

Ky.—^Power Grocery Co. v. Hinton, 
218 S.W. 1013, 187 Ky. 171. 

Mo,—^Halvorson v. Commerce Trust 
Co., (App.) 222 S.W. 897. 

S.C.—Troublefield v. Heyward, 97 
S.E. 767, 111 S.C. 293. 

W.Va,—Millan v. Bartlett, 89 S,E. 

711, 78 W.Va. 367. 

5 C,J. p 906 note 97. 

Absence of words "assign,” “trans¬ 
fer," "grant,** or "set over” from in¬ 
strument is not fatal to an assign¬ 
ment since any language, however in¬ 
formal, if it shows intention of the 
owner to transfer the property to 
the assignee, will be sufficient—Na- 
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tional City Bank of New York v. 
Bon Ray Dance Frocks, 275 N.Y.S. 
510, 153 Misc. 549. 

48. Cal.—^Adamson v. Paonessa, 179 
P. 880, 180 Cal. 157—U. S. Farm 
Land Co. v. Bennett, 203 P. 794, 
55 CaLApp. 299. 

Ga.—^Baker v. Sutton, 170 S.E. 95, 47 
Ga.App. 176—Hubbard v. Bibb 
Brokerage Co., 160 S.E. 639, 44 
Ga.App. 1. 

Mo.—^Bank of Moberly v. Meals, 5 
S.W.(2d) 1113, 222 Mo.App. 862— 
Missouri State Highway Commis¬ 
sion ex rel. and to Use of Licking 
State Bank v. Coopers Const. Serv¬ 
ice Co.. 286 S.W. 736, 220 Mo.App. 
401. 

Goods subsequently acquired 
"An assignment or mortgage of 
all the goods which a man may here¬ 
after acquire would be too vague 
and uncertain, and invalid for that 
reason as well as, perhaps, on 
grounds of public policy."—^Everman 
V. Robb, 62 Miss. 653, 660, 24 Am.R. 
682. 

Matter descriptio personarum 
Under an assignment by named 
person and wife, "heirs in the estate 
of R. A. L., deceased,” quoted words 
were merely descriptio personaruni 
adding nothing as to identification of 
subject matter intended to be as¬ 
signed.—^In re Lynch’s Estate, 272 
N.Y.S. 79, 151 Misc. 549'. 

Order on a particular fund 
An order, drawn by a contractor 
on his employer for the payment of 
a specified amount to the payee, "be¬ 
ing the balance due them on material 
furnished for your house,” was 
drawn on a particular fund, and; not 
on the contractor’s general credit, 
and hence amounted to an assign¬ 
ment enforceable at law, and not 
merely to an equitable assignment.— 
Ex parte E. C. Payne Lumber Co., 
87 So. 876, 205 Ala. 259, conformed 
to Simpson v. E. C. Payne Lumber 
Co., 87 So. 876, 17 Ala.App. 665. 

Respective letters whereby con¬ 
tractor expressly assigned moneys 
due on contract with city, and later 
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a separate writing,^9 or the assignment of a fund 
may be in the form of an order on the debtor or 
holder thereof to pay the debt or fund to another 

person.50 

On the other hand, where there are no words 
which upon a consideration of the entire instrument 
by fair implication indicate an intent to assign, 
there is no assignment in law.^i 

To constitute a valid written assignment at law, 
where the statute requires an assignment to be in 
writing, there must be an assignee who takes, and 
an assignor who gives, title at the time the assign¬ 
ment is made, and both must be named in the in¬ 
strument ;52 but in equity, even though the name 
of the assignee is left blank, the instrument will 
be upheld as an equitable assignment,^3 and it may 
be stated, generally, that a written instrument, al¬ 
though it may be insufficient at law, by reason of non- 
compliance with statutory requirements, to accom¬ 
plish its purpose, may yet be sufficient in equity to 
transfer the beneficial interest in the subject mat¬ 
ter of the assignment.54 


Blanks. In accordance with the rules considered 
in the title Alteration of Instruments § 62, if one 
signs an assignment containing blanks, he must be 
understood to intrust it to the person to whom it 
is delivered to be properly filled in, according to 
the agreement between the parties, and when so 
filled in the instrument is as good as if originally 
executed in complete form.^s 

Clerical errors in the form or contents of an 
assignment are usually immaterial.^ 6 

Sealed instruments. It is generally held, partic¬ 
ularly under statutes abolishing the significance of 
seals, that a sealed instrument may be assigned by 
an instrument under seal.57 According to some 
authority, in the absence of such a statute, a sealed 
instrument can be assigned at law only by an instru¬ 
ment of as high a character, that is, by an instru¬ 
ment under seal.®^ The principle, however, that a 
specialty must be assigned by instrument under 
seal has been held not to apply to equitable assign- 

ments.^3 


assigned *‘the total amount of mon¬ 
ey'* thereon, were effective to assign 
money to be earned in future.—In re 
Bresnan, (D.C.Md.) 45 F.(2d) 193. 

49. Southern Mut. L. Ins. Assoc, v. 
Durdin, 64 S.E, 264, 132 Ga. 495, 
131 Am.S.R 210—5 C.J. p 905 
note 90. 

50. Ark.—^Wimberley Grocer Co. v. 
Border City Broom Co., 266 S.W. 
679, 166 Ark. 570. 

Ga,—Covington v. Rosenbusch, 97 S. 
B. 78, 148 Ga. 459, answers to cer¬ 
tified questions conformed to Cov¬ 
ington V. Rosenbush, 97 S.E. 462, 
22 Ga.App. 797. 

Ky.—Citizens’ Trust & Guaranty Co. 
V. Peebles Paving Brick Co., 192 
S.W. 508, 174 Ky. 439. 

Or.—^Morris v. Leach, 162 P. 253, 82 
Or. 509. 

5 C.J. p 906 note 96. 

Client’s letter to attorney prose¬ 
cuting personal injury action author¬ 
izing attorney to retain specified sum 
out of any recovery and to pay such 
sum to physician constituted an as¬ 
signment thereof to the physician, 
who was therefore entitled to recov¬ 
er such sum as against the attor¬ 
ney’s contention that he did not 
make a legally binding promise to 
pay the physician.—^Adams v. Gar- 
zillo, 279 N.Y.S. 398, 155 Misc. 358. 

Credit entry unnecessary 
A written assignment to a bank 
of part of a fund on deposit in the 
bank to be applied on a note due the 
bank is valid, although no credit has 
been entered on the note.—^Roesch v. 
Worthen Co., 130 S.W. 551, 95 Ark. 
482, 31 L,R.A.(N.S.) 374. 


Customer’s order on commission 
merchant, prepared by commission 
merchant, to deposit proceeds of 
shipment with designated depository 
for credit of named bank, was a 
complete assignment.—^Wallowa Nat. 
Bank v, Sevier Commission Co., 5 P. 
(2d) 100, 138 Or. 393, certiorari 

granted Sevier Commission Co. v. 
Wallowa Nat. Bank, 52 S.Ct. 643, 286 
U.S. 540, 76 L.Ed. 1278, and certio¬ 
rari dismissed 53 S.Ct. 120, 287 U.S. 
575. 77 L.Bd. 504. 

Mere authorization not an order 
Instrument whereby a judgment 
creditor authorized plaintiff to re¬ 
ceive any and all money paid to the 
judgment creditor’s attorney upon 
the judgment or held by him or any 
other person, and, if necessary, to 
bring action therefor, is not constru- 
able as an order for such funds on 
the attorney or a bank holding them, 
merely conferring authority on plain¬ 
tiff to collect the money.—Cutting v. 
Mullaney, 181 N.W. 466, 191 Iowa 
800. 

51. U.S.—Farmers’ Bank v. Hayes, 
(C.C.A.Tenn.) 58 F.(2d) 34, cer¬ 

tiorari denied 53 S.Ct. 8, 287 U.S. 
602, 77 L.Ed. 524. 

Colo.—^Duncan v. Guillet, 161 P. 299, 
62 Colo. 220. 

N.Y.—Hanna v. Florence Iron Co. of 
Wisconsin, 118 N.E, 629, 222 N.Y. 
290, reversing 154 N.Y.S. 1125, 170 
App.Div. 933. 

Pa.—^Nies v. Nies, 26 Pa.I)ist. 758. 
Wis.—In re Sense’s Will, 238 N.W. 
811, 206 Wis. 89. 

Credit entry 

Bank’s mere book entry crediting 
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deposit of one to another was not 
operative as a legal assignment of 
the fund to the other.—Richardson 
V. Isham, (Tex.Civ.App.) 265 S.W. 
1101 . 

52. U.S.—Galloway v. Finley, (Pa.) 
12 Pet. 264, 9 L.Ed. 1079. 

Wis.—^Mowry v. Wood, 12 Wis. 413. 

53. Mo wry v. Wood, supra. 

54. White v. Brooklyn, 25 N.E. 243, 
122 N.Y. 53—5 C.J. p 899 note 48. 

55. Thomas v. Fursman, 178 P. 870, 
39 Cal.App. 278. 

56. Mistake iu the name of the debt¬ 
or is immaterial.—Colorado School 
Land Leasing, etc., Co. v. Ponick, 66 
P. 458, 16 Colo.App. 478—Adler v. 
Kansas City, etc., R. Co., 4 S.W. 917, 
92 Mo. 242. 

Incorrect date 

A draftsman’s error in incorrectly 
dating an assignment is not fatal to 
its validity.—Provident Life & Trust 
Co. V. Fletcher, (N.Y.) 169 C.C.A. 
523, 258 F. 583, affirming (D.C.) 237 
F. 104. 

Interest transferred 

Scrivener’s error in respect to in¬ 
terest transferred in contract was 
immaterial, where assignment of 
proper interest was made as part of 
same transaction.—Coleman v. Daw¬ 
son, 294 P. 13, 110 Cal.App. 201. 

57. Moore v. Waddle, 34 Cal. 143— 
5 C.J. p 907 note 3. 

58. Bridgham v. Tileston, 5 Allen 
(Mass.) 371—6 C.J. p 907 note 1. 

59. Del.—Continental Guaranty Cor¬ 
poration V. Peoples Bus Line, 117 
A. 275, 1 W.W.Harr. 595. 
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§ 53. -Indorsement of Instrument 

A chose in action evidenced by a written instrument 
can generally be assigned by a proper indorsement there¬ 
on. 

A valid assignment of a chose in action evidenced 
by a written instrument may be made by an indorse¬ 
ment on the original instrument, provided there is 
a proper delivery thereof.®® On the other hand, in 
the absence of statutory authorization, the mere 
indorsement in blank upon a nonnegotiable instru¬ 
ment of the name of the transferor and delivery 
of the instrument do not constitute a valid assign¬ 
ment but such indorsement in blank and deliv¬ 
ery may constitute a valid equitable assignment if 
accompanied by other evidence showing an inten¬ 
tion to assign.®^ Under some statutes nonnegotia¬ 
ble instruments are assignable by mere indorsement 
and delivery so as to authorize the assignee to sue 
upon them in his own name,®® but a statute pro¬ 
viding that a nonnegotiable written contract for 


the payment of money or personal property may be 
transferred by indorsement, with all the rights 
of the assignor, has been held to apply only to 
contracts which are transferred for value, and not 
to those deposited as collateral security.®^ 

§ 54. — Execution 

Generally, although subject to statutory variations, 
signatures, seals, and witnesses are not essential to 
assignments. 

Unless a signature is required by statute, an as¬ 
signment need not be signed, provided it is accepted 
and acted upon,®® although a signature on the as¬ 
signment is not improper.®® Likewise, where rights 
under a contract are assigned, the instrument of 
assignment is not invalid for failure to have the 
signature of the other party to the contract.®^ Fur¬ 
ther, although a statute requires a wife’s signature 
to an assignment of wages, this requirement has 
no application to assignments beyond the purview 


Mass.—^Adamowicz v. Iwanicki, 190 
N.B. 711, 286 Mass. 453. 

5 C.J. p 907 note 2. 

Sealed bill of sale assigned 

Assignees of bill of sale of grocery 
store where seller covenanted not 
to engage in like business for pe¬ 
riod of three years within one mile 
radius were entitled to enjoin sell¬ 
er from conducting like business 
within three-year period within one 
mile radius notwithstanding bill of 
sale was sealed while assignment 
was not under seal.—^Adamowicz v. 
Iwanicki, 190 N.E. 711, 286 Mass. 453. 
Unnecessary seal 

As between parties to bill of sale 
of grocery store, seal, which was 
unnecessary and without effect on 
Tights sought to be enforced by 
buyer’s assignees, could be treated as 
surplusage, as respects validity of 
assignment not under seal.—Adamo- 
wicz V. Iwanicki, 190 N.E. 711, 286 
Mass. 453* 

60. ind.—Craig v. Encey, 78 Ind. 
141. 

Minn.—^Watson v. Padgett, 174 N.W. 
829, 144 Minn. 462—Swartz v. Pad¬ 
gett, 174 N.W. 829, 144 Minn. 462 
—Sheldon v. Padgett, 174 N.W. 827, 
144 Minn. 141, Id., 174 N.W. 829, 
144 Minn. 462. 

Pa.—^Harris Motor Co. v. Platkin, 
2 Pa.Dist. & Co. 418. 

5 C.J. p 905 note 91. 

Necessity for a delivery see infra 
§ 56. 

In form of order 

Notation on invoice by assignor to 
debtor, “This invoice payable to B. 
Co., St. Louis, Mo.” was sufficient to 
vest property in assignee, under the 
rule that assignment may be in the 
form of an order on debtor to pay 


debt to another.—Wimberley Grocer | 
Co. V. Border City Broom Co., 2661 
S.W. 679, 166 Ark. 570. 

61. Steinbaker v. Congregation 
Brith-Sholom, (Mo.App.) 181 S.W. 
1039—5 C.J. p 905 note 92. 

XTot conclusive 

The delivery to another of a bill 
or account against a certain party 
for work and material furnished, on 
the back of which was signed the 
name of the creditor, was not con¬ 
clusive as to the purported assignor's 
relinquishment of all right or title to 
the account.—Steinbaker v. Congre¬ 
gation Brith-Sholom, (Mo.App.) 181 
S.W. 1039. 

62. Aldridge Lumber Co. v. Graves, 
(Tex.Civ.App.) 131 S.W. 846—5 C. 
J. p 905 note 93. 

63. Robinson v. St. Maries Lum¬ 
ber Co., 204 P. 671, 34 Idaho 707 
—5 C.J. p 905 note 94. 

Indorsement required 
Certificates of damage to property, 
such damage being caused by the 
removal of a county seat under an 
act of the general assembly, issued 
to the property owners damaged, are 
by them assignable by indorsement 
inereon so as to vest the title there¬ 
to in the assignee.—Wilkinson v. 
Cheatham, 43 Ga. 258. 

Contract with Indians 
Under U.S.Rev.St. §§ 2103, 2106, 
contracts for services to Indians in 
reference to lands, moneys, etc., un¬ 
der treaties or laws of the United 
States, must be in writing and ap¬ 
proved by the secretary of the in¬ 
terior and the commissioner of In¬ 
dian affairs, and assignments of such 
contracts are not valid unless the 
names of the assignees and their 
residences and occupations are enter-1 
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ed in writing upon the contract, and 
the consent of the secretary of the 
interior and of the commissioner of 
Indian affairs to such assignment is 
also indorsed thereon.—Gordon v. 
Gwydir, 34 App.D.C. 508. 

Time checks given employee for 
wages are “nonnegotiable written 
contracts for the payment of mon¬ 
ey,” within C.S. § 6063, providing for 
the transfer of such contracts by in¬ 
dorsement.—^Robinson v. St. Maries 
Lumber Co., 204 P. 671, 34 Idaho 707. 

64. Radke v. Liberty Ins. Co., 216 
P. 1040, 37 Idaho 436. 

Receipt deposited as collateral 
A bank’s receipt for Liberty bonds, 
which receipt was deposited as col¬ 
lateral security, is not a negotiable 
instrument, and is not a written con¬ 
tract for the payment of money or 
personal property, within the mean¬ 
ing of a statute, providing that such 
contracts may be transferred by in¬ 
dorsement, together with all the 
rights of the assignor.—Radke v. 
Liberty Ins. Co., 216 P. 1040, 37 
Idaho 436. 

65. Wallins Creek Collieries Co. v. 
Saylor, 282 S.W. 1095, 214 Ky. 206. 
See Gray v. Bever, 122 IlLApp. 1. 

66. German Investment & Securities 
Co. v. Rock Falls Mfg. Co., 193 Ill. 
App. 229. 

Transfers interest 
Where an assignment bears the 
signature of a party it transfers his 
interest in the subject matter,—^Kan- 
tor V. Aristo Hosiery Co., 226 N.Y.S. 
682, 222 App.Div. 602, affirmed 162 
N.B. 653, 248 N.Y. 630. 

67. Fidelity Reserve & Loan Co. v. 
Lincoln County Logging Co., 23 
P.(2d) 905, 144 Or. 45. 
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of the statute.68 Accordingly, where the wife’s sig¬ 
nature is required where wages are assigned to 
secure a loan, a man’s assignment of wages to se¬ 
cure a payment for merchandise is valid, although 
the assignment is not signed by his wife.®8 

Although, as above indicated, formalities such as 
signature and seal are not generally essential to 
the validity of an assignment, the absence of such 
formalities may be indicative of the fact that the 
instrument was never intended to be operative as 
an assignment*^0 

Seal, Generally, where an assignment is made 
for a consideration, it need not be under seal;*^! 
and this is generally the rule, as has already been 
shown in § 52, even where the rights assigned are 
evidenced by a sealed instrument. 

Witnesses. Where a statute requires an assign¬ 
ment to be signed and sealed in the presence of 
witnesses, and the requisite number of witnesses 
are present at the time of signing and sealing the 
instrument, it is sufficient, even though the wit¬ 
nesses do not sign as witnesses.72 

§ 55. —■ Acknowledgment 

Ordinarily neither acknowledgment nor attestation 
is essential to a written assignment. 

Neither attestation nor acknowledgment is nec¬ 
essary to the validity of an assignment,^3 unless re¬ 
quired by statute,74 ^s will be considered in sec¬ 
tion 57, as a prerequisite to filing or recording. Or¬ 
dinarily the acknowledgment of an assignment serves 
to dispense with other evidence of its execution.'^® 


§ 56 

It has been held, however, that the absence of an 
acknowledgment and other formalities from a pur¬ 
ported assignment of an interest in realty evidences 
the fact that it was not intended as an effective 
instrument.^® 

The purpose of a statute providing that an assign¬ 
ment of a judgment or cause of action, in whole or 
in part, shall be acknowledged, filed with the papers 
of the cause, and a minute entry thereof made by' 
the clerk, has been held not to be to create a rule 
of evidence, but to be for the purpose of visiting 
notice of such transfer. Such statute does not 
prevent the acquisition of title to a cause of action, 
or an interest therein, either legal or equitable, in 
any other lawful manner.^? 

§ 56. — Delivery 

Written assignments must be properly delivered. 

Where the assignment is by a written instrument, 
simply signing or acknowledging the instrument is 
not sufficient to transfer the property, and delivery 
of the instrument is necessary to complete the as¬ 
signment.*^^ So, the mere indorsement of a transfer 
on an instrument, without proof of delivery, will not 
be sufficient to establish the assignment thereof. 

A delivery to the assignee’s attorney is sufficient.®® 

Where directions are given an attorney simul¬ 
taneously with the delivery of an assignment to 
him, which directions are a part of the instrument 
of assignment, a delivery by the attorney of the 
instrument of assignment without the directions is 
incomplete.®^ 


68. Cal.—Crotts v. Brown, 266 P, 
811, 91 Cal.App. 75. 

Ohio.—Springgrate v. Daneman, 167 
N.B. 908, 32 Ohio App. 279. 

Asslgiuneiit of claim for performance 
of service 

Assignment of claim for perform¬ 
ing specified service, not for wages 
or salary, need not be signed by as¬ 
signor’s wife, under a statute requir¬ 
ing the wife’s signature where the 
assignment is of wages or salary 
earned.—Crotts v. Brown, 266 P. 811, 
91 Cal.App. 75. 

69. Springgate v. Daneman, 167 N. 
B. 908, 32 Ohio App. 279. 

70. Myerberg v. Hall, 160 A. 621, 
162 Md. 578. 

71. Del.—Continental Guaranty Cor¬ 
poration V. People’s Bus Line, 117 
A. 275, 1 W.W.Harr. 595. 

Va.—^Norfolk Southern R. Co. v. Free¬ 
man Supply Corporation, 133 S.B. 
817, 145 Va. 207. 

72. Bleibdrey v. Keppler, 38. N.J. 
Law 140—5 C.J. p 898 note 4i [e]. 


73. Continental Guaranty Corpora¬ 
tion V. People’s Bus Line, 117 A. 
275, 1 W.W.Harr.(Del.) 595—5 C. 
J. p 907 note 4. 

74. Shaub v. Shaub, 29 Pa.Dist. 124 
—5 C.J. p 907 note 5. 

Subscribing witnesses 
The failure to have two subscrib¬ 
ing witnesses present at the execu¬ 
tion of an assignment, as required 
by the act of May 28, 1715 (1 Sm. 
Laws 90) does not invalidate the as¬ 
signment, but only prevents the as¬ 
signee from proceeding on it in his 
own name and requires him to use 
the name of the assignor.—Shaub v. 
Shaub, 29 Pa.Dist. 124. 

75. McMillan v. Edfast, 52 N.W. 907, 
60 Minn. 414. 

76. Myerberg v. Hall, 160 A. 621, 162 
Md. 678. 

77. Hunter v. B. R Porter, Inc., 

(Tex.Civ.App.) 81 S.W.(2d) 774. 

78. N.T.—Hull V. Hull, 158 N.Y.S. 
743, 172 App.Div. 287. 
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Okl.—Illinois Powder Mfg. Co. v. 
Security Bank & Trust Co., 50 P. 
(2d) 411, 174 Okl. 293—Maney v. 
Cherry, 41 P.(2d) 82, 170 Okl. 469. 
Va.—Poff V. Poff, 104 S.B. 719, 128 
Va. 62. 

5 C.J. p 907 note 8. 

Title not transferred. 

Undelivered voluntary written as¬ 
signments of securities do not trans¬ 
fer the title thereto.—In re Bar- 
rows' Estate, 156 A. 408, 103 vt. 501. 

79. Illinois Powder Mfg. Co. v. Se¬ 
curity Bank & Trust Co., 50 P. 
(2d) 411, 174 Okl. 293—Maney v. 
Cherry, 41 P.(2d) 82, 170 Okl. 469 
—5 C.J. p 908 note 9. 

Nonnegotiable instrument 
Mere indorsement does not operate 
to transfer or assign a nonnegotia- 
ble instrument without delivery 
thereof.—^Neitzel v. Bean, 245 P. 936, 
42 Idaho 411. 

80. Thomas v. Pursman, 178 P. 870, 
39 Cal.App. 278. 

81. Davis V. Claxton, 268 P. 787, ^2 
Mont 674. 
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§ 57. -Filing and Recording 

Although the rule is subject to statutory variations 
and quaiificationsr it Is generally not necessary that an 
assignment be filed or recorded. 

Assignments of choses in action are not within 
the ordinary recording acts,S2 ^nd filing or record¬ 
ing is not necessary to their validity in the absence 
of statute so requiring.ss Where the statute does 
not authorize the registry of assignments of choses 
in action, the filing and recording of them imparts 
no notice to any one.^^ Under some statutes, how¬ 
ever, filing or recording is necessary to the assign¬ 
ment of certain classes of choses in action,^® such 
as future earnings.^® Profits of a contractor are 
not “future earnings’* within the meaning of a stat¬ 
ute requiring an assignment of future earnings to 

aa. U.S.—In re Hub Carpet Co., (C. 

C.A.N.T.) 282 P. 12. certiorari 

granted Benedict v. Ratner, 42 S. 

Ct. 591, 259 U.S. 579, 66 L.Ed. 1073, 
and reversed on other grounds 45 
S.Ct. 566, 268 U.S. 353, 69 L.Ed. 

991. 

Ala.—Garrison v. Hamlin, 109 So. 

106, 215 Ala, 39. 

Mo.—Klebba v. Missouri Meerschaum 
Co., (App.) 257 S.W. 174. 

5 C.J. p 908 note 12. 
as. Miss.—Pigford Grocery Co. v. 

Wilder, 76 So. 745, 116 Miss. 233. 

Mo.—^Klebba v. Missouri Meerschaum 
Co., (App.) 257 S.W. 174. 

Okl.—Kaylor v. Kay lor, 45 P.(2d) 

743, 172 Okl. 535. 

5 C.J. p 908 note 13. 

Contingent slight to fund 

Under the New York law, an un¬ 
conditional assignment of a contin¬ 
gent right to a fund, given as col¬ 
lateral security for a loan does not 
depend on filing for its validity 
against third persons. Such an as¬ 
signment operates in equity as a 
transfer of the fund to the extent 
of the loan indebteaness as soon as 
the fund comes into the assignor’s 
hands.—In re Wasself, (D.C.N.Y.) 51 
P.(2d) 309. 

54. Moran v. Adkerson, 79 S.W. (2d) 

44, 168 Tenn. 372—5 C.J. p 908 note 
15 [h], p 909 note 17. 

55. National Surety Co. v. Winslow, 

173 N.W. 181, 143 Minn. 66—5 C. 

J. p 908 note 14. 

What law governs as to recording 
acts see supra § 41 b. 

Xn Kerw York 

<1) Under L.(1898) p 995 c 915, 
no assignment of any moneys due, or 
to become due, for labor or mate¬ 
rials, or any order drawn by any con¬ 
tractor or subcontractor for the pay¬ 
ment thereof, shall have any force 
until such assignment or order shall 
have been filed with the county clerk. 

—Curtis Bros. Lumber Co. v. Mc- 
l/oughlin, 80 N.T.S. 1016. 


be recorded in order to be valid against attach¬ 
ment.^*^ 

Under statutes designed to protect the rights of 
third persons who acquire an interest in the sub¬ 
ject matter of an imrecorded assignment, as between 
the parties to the assignment, and all persons having 
actual notice of it, the assignment, although unre¬ 
corded, is valid. 

Under a statute providing that every assignment 
of a debt, unless the same be in writing and filed 
with the clerk of the town or municipality in which 
the assignor resides, shall be presumed to be fraud¬ 
ulent and void as against his creditors, unless those 
claiming thereunder make it appear that it was 
made in good faith and for a valuable considera¬ 
tion, the burden of proof is upon the assignee.^^ 

87. Chester v. McDonald, 69 N.E. 
1075, 185 Mass. 54—^Allen v. May¬ 
ers, 69 N.E. 220, 184 Mass. 486. 

88. Kaylor v. Kaylor, 45 P.(2d) 743, 
172 Okl. 535—5 C.J. p 908 note 14 
[a] (2), [b], [f] (3), [g]. 

Garnishor 

Failure of an assignee to comply 
with a recording statute did not af¬ 
fect the validity of the assignment 
as between the parties thereto, and 
also did not affect its validity when 
garnished, as the garnishor stood in 
the position of his debtor.—McKim 

V. Highway Iron Products Co., 29 S. 

W. (2d) 682, 181 Ark. 1121. 

Proceeds of sales 

Where a corporation made a con¬ 
tract with a manufacturer of fertili¬ 
zers under which fertilizers furnish¬ 
ed were to remain the property of 
the manufacturer until sold or set¬ 
tled for, and when sold all proceeds 
of sales, including cash, notes, open 
accounts, and liens, were to be kept 
for the use of the manufacturer and 
surrendered to it, it was held that 
even though the contract was with¬ 
in the registration laws of the state 
and invalid as against creditors or 
a trustee in bankruptcy when not 
registered, the transaction was valid 
between the parties without registra¬ 
tion, and there was nothing to pre¬ 
vent a delivery of the accounts to 
the manufacturer at a time when 
creditors had acquired no lien there¬ 
on.—^Virginia-Carolina Chemical Co. 
V. Ehrich, (D.C.S.C.) 230 P. 1005. 

88, National Surety Co. v. Winslow, 
173 N.W. 181, 143 Minn. 66—5 C.J. 
p 908 note 14 [d] (1). 

Svideuce lusnfflcieiit 

Evidence that assignor was indebt¬ 
ed to assignee at time of the as¬ 
signment in an amount exceeding 
the assigned debt, without evidence 
that the assignment was made and 
accepted in pro tanto discharge of 
the debt or as good-faith security 


(2) This statute cannot be invoked 
for the benefit of one having a judg¬ 
ment against the contractor for dam¬ 
ages for personal injuries or an at¬ 
taching creditor of such contractor, 
as it is intended to relate to mechan¬ 
ic's liens.—^Edison Electric Illuminat¬ 
ing Co. V. People’s Nat. Bank, 116 
N.E. 369, 221 N.T. 1. 

(3) Contractor may recover as as¬ 
signee for breach of contract al¬ 
though assignment not filed with the 
county clerk; Lien L. § 15 inapplica¬ 
ble.—^Williams Engineering & Con¬ 
tracting Co. V. City of New York, 117 
N.E. 944, 222 N.Y. 1, modifying 162 
N.Y.S. 381, 175 App.Div. 571. 

(4) The statute regulating the re¬ 
cording of assignments of interests 
in estates is not retroactive.—^Prov¬ 
ident Life & Trust Co. v. Fletcher, 
(N.Y.) 258 F. 583, 169 C.C.A 523, af¬ 
firming (D.C.) 237 P. 104. 

In Texas 

(1) Rev.St.(1911) art 6833 as to 
record of transfers of judgment, has 
no application to a cause of action on 
which suit has not been filed.— 
Browne v. King, (Civ.App.) 196 S. 
W. 884, affirmed (Tex.) 235 S.W. 522 
—5 C.J. p 908 note 14 [f] (2). 

(2) Other particulars of Texas rule 
see 5 C.J. p 908 note 14 [f]. 

88. Allen v. Mayers, 69 N.E. 220, 184 

Mass. 486—5 C.J. p 908 note 15, 
riling with employer 

(1) In New York under Pers.Prop. 
L. § 42, an assignment for an ad¬ 
vance of money, or loan, on account 
of wages or salary is not valid 
against the employer, unless a copy 
thereof is filed with the employer 
within three days.—Vilbig v. Kyle & 
Purdy, 182 N.Y.S. 905—5 C.J. p 908 
note 15 [cj. 

(2) This statute does not apply 
to an assignment of wages as securi¬ 
ty for the purchase price of prop¬ 
erty,—^Vilbig V. Kyle & Purdy, su- 
pra. 
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Such a statute is not a recording act, but provides a 
mere rule of evidence. No substantive rights, ei¬ 
ther of the parties to the assignment, or of subse¬ 
quent assignees, or creditors are affected either by 
the filing or failure to file.^o 

If the assignment amounts to a conditional sale 
or chattel mortgage, filing and recording may be 
necessary under statutes requiring conditional sales 
and chattel mortgages to be recorded, where the 
vendor or mortgagor remains in possession.^! 

§ 58. Equitable Assignments 

a. In general 

b. Relinquishment of control 
a. In G-eneral 

Any order, writing, or act by the assignor which 
makes an absolute appropriation of a chose in action or 
fund to the use of the assignee with the intention to 


transfer a present interest, although not amounting to a 
legal assignment, may constitute an equitable assign¬ 
ment. 

An assignment which a court of equity will rec¬ 
ognize and which a court of law will not constitutes 
an equitable assignment it being implied from 
the circumstances and because of the equities in¬ 
volved,® ^ and recognized solely because the assignee 
is a purchaser for value.®^ No particular form is 
necessary to constitute an equitable assignment,®^ 
and any words or transactions which show an in¬ 
tention on the one side to assign and an intention 
on the other to receive, if there is a valuable con¬ 
sideration, will operate as an effective equitable as¬ 
signment,®® even though the instrument assigned 
is a specialty.®^ Parol and written equitable assign¬ 
ments are of equal validity, and any order, writing, 
or act which makes an apppropriation of a debt 
or funds®® to be applied to a specific purpose other 


for its payment, or that the assign¬ 
ment was not merely colorable, was 
insufficient to overcome the presump¬ 
tion. A recital of "value received” 
is not evidence against third persons 
in proof of a consideration in fact, 
or in proof of good faith, sufficient 
to overcome this presumption.—^Na¬ 
tional Surety Co. v. Winslow, 173 N, 
W. 181, 143 Minn. 66. 
aa Telford v. Hendrickson, 139 N. 
W. 941, 120 Minn. 427. 

91 . Woodward v. Crump, 32 S.W. 
195, 95 Tenn. 369—5 C.J. p 909 note 
16. 

Necessity of recording; 

Chattel mortgage see Chattel Mort¬ 
gages § 133 [11 C.J. p 510 note 
70]. 

Conditional sale see Sales § 577 
[55 C.J. p 1243 notes 99, 1]. 

92. In re Macauley, (D.C.Mich.) 158 
F. 322. 

Contract to convey equity in realty 
A contract to convey an undivided 
half interest in a dissolved corpora¬ 
tion’s realty, legal title to which was 
in trustees, was enforceable as an 
equitable assignment of the share of 
proceeds of sale,—Jamorwil Realty 
Corporation v. Schickler, 225 N.Y.S. 
231, 222 App.Div. 45. 

93. Farmers’ Exchange v. Walter 
M. Lowney Co„ 115 A. 507, 95 Vt. 
445, 

94. Bleitz V. Bryant Lumber Co., 194 
P. 550, 113 Wash. 455. 

Benefits of contract not accepted 
Where the buyer of land did not 
deliver fruit under his sellers’ con¬ 
tract with plaintiff’s assignor, but 
under his own contract with a third 
person, he did not voluntarily accept 
the benefits of the contract between 
his sellers and plaintiff’s assignor, so 
as to effect an equitable assignment 


of the contract, binding upon him.— 
California Packing Corporation v. 
Emirzian, 187 P. 77, 45 Cal.App. 236. 

95. U.S.—State Central Sav. Bank 
V. Hemmy. (C.C.A.Iowa) 77 F. (2d) 
458—Blount v. Farmers* Bank of 
Greenville, N. C. (D.C.N.C.) 297 P. 
277, affirmed Farmers’ Bank of 
Greenville v. Blount, (C.C.A.) 8 F. 
(2d) 443. 

Ohio.—General Excavator Co. v. Jud¬ 
kins, 190 N.E. 389, 128 Ohio St. 160. 
Tex.—C. W. Hahl & Co. v. Hutche¬ 
son, Campbell & Hutcheson, (Civ. 
App.) 196 S.W. 262, error refused. 

se. U.S,—Theatre Realty Co. v. Ar- 
onberg-Fried Co., (C.C.A.Mo.) 85 

F.(2d) 383—^Farmers' Bank of 

Greenville v. Blount, (C.C.A.N.C.) 
8 F.(2d) 443, affirming (D.C.) 

Blount V. Farmers’ Bank of Green¬ 
ville, 297 F. 277—In re Dier, (C.C. 
APa.) 296 F. 816, certiorari de¬ 
nied Ehrich v. Eisenlohr, 44 S.Ct. 
459, 265 U.S. 584, 68 L.Ed. 1191. 
Ariz,—^Allen v. Hamman Lumber Co., 
34 P.(2d) 397, 44 Ariz. 145. 

Cal.—Van Orden v. Golden West 
Credit & Adjustment Co., 9 P.(2d) 
572, 122 Cal.App. 132—Los Angeles 
City School Dist. of Los Angeles 
County V. Tucker, 278 P. 507, 99 
Cal.App. 390, rehearing denied 279 
P. 491. 

Fla.—^McClure v. Century Estates, 
120 So. 4, 96 Fla. 568, followed in 
Hall V. University Realty Co., 121 
So. 808, 97 Fla. 639. 

Ky.—Power Grocery Co. v. Hinton, 
218 S.W. 1013, 187 Ky. 171. 

Mo.—Glassbrenner v. Morgan, (App.) 
296 S.W. 201. 

N.T.—^Hofferberth v, Duckett, 162 
N.Y.S. 167, 175 App.Div. 480. 

Pa.—Fleck v. Helps, 42 Pa.Co. 312— 
Ross V. Wells, etc., Co., 5 Pa.Co. 
430. 

Tex.—^Patterson v. Citizens* Nat. 
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Bank of Lubbock, (Civ.App.) 236 
S.W. 130. 

Utah.—Stewart v. Heywood, 220 P. 
717, 62 Utah 466. 

Va.—Rinehart & Dennis Co. v. McAr¬ 
thur, 96 S.E. 829, 123 Va. 656. 
Wash.—^Paul v. City of Vancouver, 
154 P. 453, 89 Wash. 331. 

Wis.—Citizens’ State Bank of She¬ 
boygan V. City of Sheboygan, 224 
N.W, 720, 198 Wis. 416. 

5 C.J. p 910 note 23. 

Money to he retained hy officer 
Where a board of directors notified 
its agent to collect amounts due it 
and pay them to an officer for ad¬ 
vancements made by him to the cor¬ 
poration, and later resolved that 
moneys collected from outstanding 
indebtedness be applied in payment 
and be retained by such officer, such 
acts sufficiently showed an intention 
to transfer the moneys on collection 
to such officer.—Hofferberth v. Duck¬ 
ett, 162 N.Y.S. 167, 175 App.Div. 480, 
No express or legal assignment is 
necessary to sustain a finding of 
equitable assignment, provided the 
intent to assign is manifest.—^Farm¬ 
ers’ Exchange v. Walter M. Lowney 
Co., 115 A. 507, 95 Vt. 445. 

97. Iowa.—Conyngham v. Smith, 16 
Iowa 471. 

N.J.—Allen v. Pancoast, 20 N.J.Law 
68—^Kamena v. Huelhig, 23 N.J.Bq. 
78. 

Insufficient to convey legal title 
A form of assignment insufficient 
to convey the legal title may be suf¬ 
ficient to make the assignee the eq¬ 
uitable owner.—^Bridgham v. Tiles • 
ton, 5 Allen (Mass.) 371. 

96. U.S.—^Blount v. Farmers’ Bank 
of Greenville, N. C., (D.C.N.C.) 297 
F. 277, affirmed Farmers’ Bank of 
Greenville v. Blount, (C.C.A.) 8 F, 
(2d) 443. 



ASSIGNMENTS 


6 C.J.S. 


§ 58 


than for the use of the assignor,may amount to 
an equitable assignment thereof. In this connection 
it should be noted that it is not essential to an eq¬ 
uitable assignment of funds that the debtor, agent, 
or depositary should be expressly directed to pay 
over to the assignee.^ Accordingly, where the draw¬ 
er of a check was induced to become the drawer 
thereof by the fraud of an official in the drawee 
bank, the drawer being given to understand that he 
was receiving a cashier^s check or its equivalent, 
it was held that the transaction amounted to an 
equitable assignment of the funds of the bank in 
a correspondent bank to which the purported drawer 
of the check wished the funds transferred.^ 

To work an equitable assignment, there must also 


be an actual or constructive appropriation of the 
subject matter, constituting a perfected transaction 
between the parties, intended to vest in the assignee 
a present right, even where the circumstances do 
not admit of its immediate exercise,^ a mere intent 
to appropriate being insufficient.^ What amounts 
to a present appropriation, which constitutes an 
equitable assignment, is a question of intention to 
be gathered from all the language, construed in the 
light of attendant circumstances.^ 

The intention of the assignor must be to trans¬ 
fer a present interest in the debt or fund or sub¬ 
ject matter; if this is clearly expressed the trans¬ 
action is an assignment; otherwise not.® Where 
the transaction is evidenced by a written agreement 


Fla.—^McClure v. Century Estate, 120 
So. 4, 96 Fla. 568, followed in Hall 
V. University Realty Co., 121 So. 
808, 97 Fla. 639. 

Ga.—Beasley v. Anderson, 146 S.B. 
22, 167 Ga. 470. 

Ky.—^Patterson v. Miracle, 69 S.W. 

(2d) 708, 253 Ky. 347. 

Md.—Charles Kellas & Co. v. Slack 
& Slack Co., 99 A. 677, 129 Md. 535, 
Ann.Cas.l9l8D 640. 

Miss.—Shell Petroleum Corporation 
V. Yandell, 158 So. 787. 

Ohio.—General Excavator Co. v. Jud¬ 
kins, 190 N.E. 389, 128 Ohio St. 160. 
Okl.—-Tucker v. Ware. 37 P.(2d) 623, 
169 Okl. 401. 

Tex.—C. W. Hahl & Co. v. Hutche¬ 
son, Campbell & Hutcheson, (Civ, 
App.) 196 S.W. 262, error refused. 
5 C.J. p 912 note 26. 

Validity of parol assignments see su¬ 
pra § 45. 

Fands from auction, sale 
An oral agreement by mortgagor, 
mortgagee, and mortgagor’s creditor 
that mortgaged chattels might be 
sold at auction and that clerk should 
make specific application of proceeds, 
constituted a valid equitable assign¬ 
ment of the fund as against garnish¬ 
ment by a judgment creditor of the 
mortgagor.—Carpenter v. Forbes, 247 
N.W. 857, 211 Wis. 648. 

Milford State Bank v. Parrish, 
(Utah) 63 P.(2d) 72. 

1. P. De Ronde & Co. v. U. S. Sugar 
Equalization Board, (D.C.Del.) 299 
P. 659, affirmed U. S. Sugar Equal¬ 
ization Board v. P. De Ronde & 
Co., (C.C.A.) 7 P.(2d) 981. certio¬ 
rari granted U. S. Sugar Equali¬ 
zation Board v. P. De Ronde & Co., 
46 S.Ct. 107, 269 U.S. 548, 70 D.Ed. 
406. 

2. Webb V. O’Geary, 133 S.B. 568, 
145 Va. 356. 

a U.S.—^Equitable Trust Co. of New 
York V. First Nat. Bank, (N.Y.) 
48 S.Ct. ,167, 275 U.S. 359, 72 L.Ed. 
313, reversing (C.C.A.) In re Gubel- 
man, 13 P.(2d) 732—^Tobin v. In¬ 


surance Agency Co., (C.C.A.MO.) 80 
F.(2d) 241--East Side Packing Co. 

V. Fahy Market, (C.C.A.N.Y.) 24 F. 
(2d) 644—^Lowe v. Columbian Nat. 
Life Ins. Co., (D.C.Pa.) 2 F.Supp. 
99 —In re Dier, (C.C.A.Pa.) 296 F. 
816, certiorari denied Ehrich v. Ei- 
senlohr, 44 S.Ct. 459, 265 U.S. 584, 
68 L.Ed. 1191. 

Colo.—^Duncan v. Guillet, 161 P. 299, 
62 Colo. 220. 

Ill.—^Lewis V. Brown, 191 N.E. 56, 
356 Ill. 467. 

N.J.—Myers v. Forest Hill Gardens 
Co., 147 A. 911, 105 N.J.Eq. 584, af¬ 
firming 141 A. 808, 103 N.J.Eq. 1. 
N.Y.—Cleary v. Fogg, 280 N.Y.S. 121, 
244 App.Div. 632. 

Ohio.--Koblitz v. Koblitz, 23 Ohio 
Cir.Ct.(N.S.) 85. 

Okl.—Illinois Powder Mfg. Co. v. Se¬ 
curity Bank & Trust Co., 50 P. 
(2d) 411, 174 Okl. 293—Day v. 
Charlton, 160 P. 606, 61 Okl. 130. 
Pa.—^Pollock’s Est., 20 Pa.Co. 333. 
Tex.—Lydick v. State Banking Board 
of Texas, 11 S.W.(2d) 505, 118 
Tex. 168, rehearing denied 12 S.W. 
954, 118 Tex, 168—^Lacy v. State 
Banking Board. 11 S.W. (2d) 496, 
118 Tex. 91, followed in First Nat. 
Bank v. State Banking Board, 11 S. 

W. (2d) 505, 118 Tex. 90—Central 
Nat. Bank v. Latham & Co., (Civ. 
App.) 22 S.W.(2d) 765—Wilson v. 
Poland, (Civ.App.) 14 S.W.(2d) 890. 

Utah.—Milford State Bank v. Par¬ 
rish, 53 P.(2d) 72. 

Wash.—Sneesby v. Livington, 46 P. 
(2d) 733, 182 Wash. 229—Nicker¬ 
son V. Hollet, 272 P. 53, 149 Wash. 
646—^Anderson v. Parmer’s State 
Bank of Connell, 226 P. 1011, 130 
Wash. 236—^National Surety Co. v. 
American Savings Bank & Trust 
Co., 172 P. 264, 101 Wash. 213. 

6 C.J. p 909 note 19, p 913 notes 32, 
34, p 917 note 45. 

Bellvexy of raisins 

Where raisins harvested from land 
sold were delivered to vendor as part 
payment of the purchase price pur- 
sueint to the contract, there was an 
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equitable assignment to vendor of 
the right to receive the proceeds, un¬ 
affected by a subsequent forfeiture 
of purchaser’s rights.—California 
Raisin Pool v. Balian, 34 P.(2d) 227, 
139 Cal.App. 343. 

Fluids to become payable 
An assignment to a bank, by a 
contractor with the city for street 
improvement, of all moneys which 
shall become payable to him under 
the contract, expressly subject to 
claims for labor and materials, is 
not an appropriation of the fund, 
which does not take place until the 
actual payment to the bank, and then 
only pro tanto.—^National Surety Co. 
V. American Savings Bank & Trust 
Co., 172 P. 264, 101 Wash. 213. 

Betention to satisfy claims 

Provision, in city’s contract for 
paving work, that city might retain 
from payments due contrrictor suffi¬ 
cient to satisfy claims for labor 
and material, did not operate as an 
equitable assignment of the fund, in 
that there was no present appropria¬ 
tion of the fund.—Charles Kellas & 
Co. V. Slack & Slack Co., 99 A. 677, 
129 Md. 535, Ann.Cas.l918D 640. 

4. Putnam Sav. Bank v. Beal, (C. 
C.Mass.) 54 F. 677. 

5b U.S.—Tobin v. Insurance Agency 
Co., (C.C.A.MO.) 80 F.(2d) 241— 
In re Dier, (C.C.A.Pa.) 296 F. 816, 
certiorari denied Ehrich v. Eisen- 
lohr, 44 S.Ct. 459, 265 U.S. 584, 68 
L.Ed. 1191. 

Ky.—Power Grocery Co. v. Hinton, 
218 S.W. 1013, 187 Ky. 171. 

Ohio.—^Healy v. Robinson, 11 Ohio N. 
P.(N.S.) 329. 

Or.—Wakefield, Pries & Co. v. Park- 
hurst, 165 P. 578, 84 Or. 483. 

Tex.—Donaldson v. Lynch, (Civ. 

App.) 247 S.W. 565. 

5 C.J. p 910 note 21. 

©- U.S.—State Central Sav. Bank v. 
Hemmy, (C.C.A.Iowa) 77 P.(2d) 
458—In re Dier, (C.C.A.Pa.) 296 F. 
816, certiorari denied Ehrich v* Ei- 
senlohr, 44 S.Ct 459, 265 U.S. 584, 
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or stipulation in writing, it depends upon the inten¬ 
tion of the parties as manifested in the writing, 
construed in the light of such extrinsic circumstanc¬ 
es as, under the general rules of law, are admissible 
in aid of the interpretation of written instruments.^ 
An instrument which refutes the contention that the 
parties intended that it would constitute an equitable 
assignment cannot be given that effect.^ 

Of course there can be no appropriation consti¬ 
tuting even an equitable assignment until the par¬ 
ticular subject matter assigned is ascertained and 
identified,9 and it follows that in the case of an 
assignment of a part of a fund or debt a specific 
sum or fixed proportion must be specified.^® This 
does not mean, however, that the right assigned 
must be in being at the time in order for equity 
to recognize it as an assignment. Equity will sup¬ 
port assignments of things which have no present 


actual or potential existence, but rest in mere pos¬ 
sibility; not intended as a present positive trans¬ 
fer, operative in prsBsenti, for that can only be of 
a thing in esse, but as a present contract to take 
effect and attach as soon as the thing comes in esse.^i 
Accordingly, it has been held that a parol assign¬ 
ment of an indefinite portion of a fund that might 
be obtained in the future, by the assignor in a con¬ 
templated suit against a third person upon an ex¬ 
isting unliquidated money demand, when acted upon 
by the parties, will constitute an equitable assign- 

ment,i2 

Since the recognition by courts of equity of as¬ 
signments invalid at law is based fundamentally up¬ 
on principles of natural justice and essential fair¬ 
ness, it is apparent that an equitable assignment, 
to be valid, must have been fairly made and not 
contrary to public policy.13 Accordingly, a check 


68 Xi-Ed. 1191—^In re Interborough 
Consol. Corporation, (C.C,A.N.Y.) 
288 F. 334, 32 A.L.E. 932, affirming 
(D.C.) 277 P. 249, certiorari denied 
Forges v. Sheffield, 43 S.Ct. 700, 262 
U.S. 752, 67 L.Ed. 1215, and Roth¬ 
schild V. Sheffield, 43 S.Ct. 700, 262 

U. S. 762, 67 L.Ed. 1215. 

Mass.—^Adamowicz v. Iwanicki, 190 
N.E. 711, 286 Mass. 453. 

Mo.—City of Maplewood ex rel. and 
to Use of Citizens’ Bank of Maple¬ 
wood V. Johnson, (App.) 273 S.W. 
237. 

Okl.—^Illinois Powder Mfg. Co. v. Se¬ 
curity Bank & Trust Co., 50 P. 
(2d) 411, 174 Okl. 293—American 
Inv. Co. V. Baker, 230 P. 724, 104 
Okl. 95. 

Pa.—^Pritz V. Brumbaugh, 28 Pa.Dist. 
797. 

Tex.—^Donaldson v. Lynch, (Civ. 

App.) 247 S.W, 565. 

Utah.—^Milford State Bank v. Par¬ 
rish, 53 P.(2d) 72. 

Wash.—Sneesby v. Livington, 46 P. 
(2d) 733, 182 Wash. 229—Anderson 

V. Parmer’s State Bank of Connell, 
226 P. 1011, 130 Wash. 236. 

5 C.J. p 910 note 20. 

Brokerage conunissioxL agreement 
A transaction between broker and 
company, showing an intention that 
the company should be the owner of 
one half of the commission, if it se¬ 
cured purchaser, constituted an eq¬ 
uitable assignment.—^West Realty & 
Investment Co. v. Hite, (Tex.Com. 
App.) 283 S.W. 481, reversing (Civ. 
App.) 275 S.W. 1112. 

Bvidence must he clear 
“It is true that a court of equity 
will, upon sufficient evidence, estab¬ 
lishing a clear intention of the par¬ 
ties to make an assignment of a 
chose in action, based upon a valua¬ 
ble consideration, treat the assign¬ 
ment as made—that is, effectuate the 


intention of the parties; but the 
court will do so only when the evi¬ 
dence is clear and free from uncer¬ 
tainty.”—U. S. V. D. L. Taylor Co., 
(D.C.N.C,) 268 F. 635, 646, affirmed 
(C.C.A.) Taylor v. Conneft, 277 P. 
945. 

Botice of claim 

A broker holding a check payable 
to his principal, which has not been 
indorsed to him or otherwise trans¬ 
ferred to him, who notifies the 
drawee bank that he claimed an in¬ 
terest in the proceeds of the check, 
cannot claim a lien upon the funds 
as an equitable assignment, his no¬ 
tice not being sufficient to constitute 
an assignment.—^Parker v. Walsh, 
205 N.W. 853, 200 Iowa 1086, 42 A.L. 
R. 622, 

7. Tex.—Donaldson v. Lynch, (Civ. 
App.) 247 S.W. 665. 

Vt,—^Farmers’ Exchange v. Walter 
M, Lowney Co., 115 A. 507, 95 Vt. 

I 445. 

5 C.J. p 910 note 22. 

Other claim of right 
An instrument, “We ... do 
hereby sign all our right, title and 
interest which we have, or may have, 
on one lot or parcel of sixty-one 
acres of land to G., his heirs or as¬ 
signs,” signed by the assignor, while 
insufficient to convey the legal title, 
would have been sufficient as an eq¬ 
uitable assignment to convey the eq¬ 
uitable title to G., had he taken pos¬ 
session thereunder, but was not suf¬ 
ficient to convey equitable title, 
where he took possession under an¬ 
other claim of right to the land.— 
Lawrence v. Burnett, 108 S.E. 142, 
lie S.C. 347. 

8. Tobin v. Insurance Agency Co., 
(C.C.A.MO.) 80 P.(2d) 241. 

9. Early & Daniel Co. v. Pearson, 
(C.C.A.Ga.) 36 P.(2d) 732, certio¬ 
rari denied 50 S.Ct. 334, 281 U.S. 
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738, 74 L.Ed. 1152, Pearson v. Sum- 
mey & Tolson, 50 S.Ct. 352, 281 U. 
S. 748, 74 L.Ed. 1160, and Pearson 
V. Farmers* Nat. Bank of Monti- 
cello, 50 S.Ct. 248, 281 U.S. 734, 74 
L.Ed. 1149—In re Dier, (C.C.A.Pa.) 
296 P. 816, certiorari denied Ehrich 
V. Eisenlohr, 44 S.Ct. 459, 265 U.S. 
584, 68 L.Ed. 1191—5 C.J. p 912 
note 27. 

Designated fund 

There must be designated a fund 
from which the payment must be 
made.—^Bast Side Packing Co. v. Pa- 
hy Market, (C.C.A.N.Y.) 24 F.(2d) 
644. 

Fund not in existence 

A contract entered into between a 
city and an adjacent village, where¬ 
by the city was to furnish water to 
the village, and containing a provi¬ 
sion for possible reimbursement to 
the village for the purpose of install¬ 
ing water mains, did not give any 
equitable assignment to a realty 
company which had installed water 
mains at its own expense, when, as 
a matter of fact, no reimbursement 
had been made to the village.—^Pord 
Realty & Construction Co. v. City.of 
Cleveland, 164 N.E. 62, 30 Ohio App. 
1 . 

10. International Harvester Co. of 
America v. MePerson, 37 P.(2d) 
390, 95 Colo. 482—5 C.J. p 912 note 
28. 

11. In re Dier, (C.C.A.Pa.) 296 F. 
816, certiorari denied Ehrich v. Ei¬ 
senlohr, 44 S.Ct 459, 265 U.S, 584, 
68 L.Ed. 1191. 

Rule in equity as to property, es¬ 
tates, and rights assignable see su¬ 
pra § 4. 

12. Powell V. Clements, 157 S.E. 699, 
172 Ga. 381. 

13. Pa.—^Ressler’s Estate, 18 Pa, 
Dist & Co. 393. 
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given by an employee on his employer in payment of 
a private debt of the employee does not constitute 
an equitable assignment of a debt due the employee 
from the employer, where the giving of the check is 
only one part of an entire transaction, which re¬ 
sulted in depriving the employer of an amount clear¬ 
ly in excess of the indebtedness.^^ 

Advancements for wages. An advancement of 
moneyis or supplies^® to an employer for the pay¬ 
ment of wages due laborers, in the absence of an 
agreement thereto on the part of the laborers, 
does not constitute an equitable assignment of the 
claims held by the laborers. Where, however, the 
laborers agree to the advancement, and such amount 
is to be deducted from their wages, there is an 
equitable assignment, to the amount advanced, of 
their claims for wages.17 

Agreements to assign. A valid contract to assign 
may take effect as an equitable assignment,as for 
example, when made for an executed considera¬ 


tion,or when accompanied by an order directing 
payment to the assignee.20 

Title, An equitable assignment must give the 
assignee a title, which, although not cognizable at 
law, will be protected in equity.^i 

Void evidence of indebtedness. Since an assign¬ 
ment is a transfer of some right or interest to an¬ 
other, a transfer of a void evidence of indebtedness 
does not necessarily constitute an equitable assign¬ 
ment of the debt thereby represented,although 
where such is the intention of the parties, an equita¬ 
ble assignment may be effected.^^ 

b. Relinquishment of Control 

Relinquishment of control over the debt or claim as¬ 
signed is essential to an equitable assignment. 

The assignor of a chose in action must part with 
the power of control over the thing assigned; if 
he retains control it is fatal to the claim of the 
assignee.24 There must be some character of de- 


Wash.—^Farmers' Market v. Austin, 
203 P. 42. 118 Wash. 103. 

5 C.J. p 856 note 53. 

14- Farmers’ Market v. Austin, su¬ 
pra. 

15. Ind.—Title Guaranty & Surety 
Co. of Scranton, Pa. v. State, 109 
N.E. 237, 61 Ind.App. 268, rehear¬ 
ing denied 111 N.S. 19, 61 Ind.App. 
268. 

Tex.—Southern Surety Co. v. Sealy 
Independent School Dist., (Civ. 
App.) 10 S.W.(2d) 786—Hess & 
Skinner Engineering Co. v. Turney, 
(Civ.App.) 207 S.W. 171, conform¬ 
ing to answers to certified ques¬ 
tions (Tex.) 203 S.W. 59^, and 
modified 216 S.W. 621, 110 Tex. 148. 

16. Hess & Skinner Engineering Co. 
V. Turney, supra. 

17. Hess & Skinner Engineering Co. 
V. Turney, supra. 

18. U.S.—Commercial Bank v. Rufe, 
(C.C.Va.) 92 P. 789, afllrmed 99 
F. 650, 40 C.C.A. 27. 

N.Y.—Bamberger v. Oshinsky, 48 N. 

Y.S. 139, 21 Misc. 716. 

5 C.J. p 841 note 50, p 912 note 26 
[cj. 

19. Crunilish v. Central Impr. Co., 
18 S.E. 456, 38 W.Va. 390, 45 Am. 
S.R. 872, 23 L.R.A. 120—5 C.J. p 
899 note 52, 

20. Sims V, Sims, 11 S.C.Eq. 61. 

21. Tobin v. Insurance Agency Co., 
(C.C.A.MO.) 80 F.(2d) 241. 

22. Guaranteed State Bank of Dur¬ 
ant V. D’Yarmett, 169 P. 639, 67 
Okl. 164. 

Delivery of void paving bonds by 
D to G as collateral security for debt 
from D to G, does not work an eq¬ 
uitable assignment of a debt from 


M to D for the cost of paving, 
against which the bonds were issued. 
—Guaranteed State Bank of Durant 
V. D’Yarmett, 169 P. 639, 67 Okl. 164. 

23. Sherman v. International Life 
Ins. Co. of St. Louis, 236 S.W. 634, 
291 Mo. 139, error dismissed and 
certiorari denied International Life 
Ins, Co. V. Sherman, 43 S.Ct. 574, 
262 U.S. 346, 67 L.Ed. 1018. 

Repudiated annuity certificates 
Where an insurance company is¬ 
sued annuity certificates and repudi¬ 
ated them, and where the certificate 
holders elected to rescind and gave 
notice thereof to the insurance com-; 
pany, which, impliedly assented to 
rescission by silence, an assignment 
of the certificates thereafter must be 
deemed also an assignment of the 
causes of action' for the return of the 
money paid therefor, as it cannot 
be supposed that the holders of the 
certificates by their assignment in¬ 
tended to vest' the assignee with 
merely title to the paper.—Sherman 
v. International Life Ins. Co. of St. 
Louis, 230 S.W. 634, 291 Mo. 139, er¬ 
ror dismissed and certiorari denied 
43 S.Ct. 574, 262 U.S. 346, 67 L.Ed. 
1018. 

24, U.S.—^East Side Packing Co. v. 
Fahy Market, (C.C.A.N.Y.) 24 P. 
(2d) 644—^Lowe v. Columbian Nat. 
Life Ins. Co., (D.C.Pa.) 2 F.Supp. 
99. 

Ill.—Grayson v. Chicago League Ball 
Club, 215 Ill.App. 48. 

Mass.—Swift-McNutt Co. of Rhode 
Island V, Cohen, 161 N.E. 810, 264 
Mass. 48. 

N.Y.—^Farmers’ Loan & Trust Co. v. 
Winthrop, 202 N.Y.S. 456, 207 App. 
Div. 356, modified on other 
grounds 144 N.E. 686, 238 N.Y. 477 
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—^A. L. Gosselin Corporation v. 
Mario Tapparelli fu Pietro of 
America, 181 N.Y.S. 883, 191 App. 
Div. 580, affirmed 129 N.E. 922, 
229 N.Y. 596—In re Leverich’.s 
Will, 238 N.Y.S. 533, 135 Misc. 774, 
affirmed 251 N.Y.S. 870, 234 App. 
Div. 626. 

Okl.—Illinois Powder Mfg. Co. v. Se¬ 
curity Bank & Trust Co., 50 P.(2d) 
411, 174 Okl. 293—Day v. Charlton, 
160 P. 606, 61 Okl. 130. 

S.C.—Carwile v. Metropolitan Life 
Ins. Co., 134 S.E. 285, 136 S.C. 179 
—Carwile v. Metropolitan Life Ins. 
Co., 134 S.E. 275, 136 S.C. Ill— 
Georgia-Carolina Gravel Co. v. 
Blassingame, 123 S.E. 324, 129 S.C. 
18. 

Tex.—Central Nat. Bank v. Latham 
& Co., (Civ.App.) 22 S.W.(2d) 765 
—Mitchell V. Scott, (Civ.App.) 14 
S.W. (2d) 916—^Wilson v. Poland, 
(Civ.App.) 14 S.W.(2d) 890—South¬ 
ern Surety Co. v. Bering Mfg. Co., 
(Civ.App.) 295 S.W. 337—Empire 
Mortg. Co. V. Morgan Lumber Co., 
(Civ.App.) 292 S.W. 557—Colleps 
V. George W. Smith Lumber Co., 
(Civ.App.) 185 S.W. 1043, dismiss¬ 
ed for want of jurisdiction. 

Utah.—McCornick v. Sadler, 47 P. 
667, 14 Utah 463. 

Wash.—Sneesby v. Livington, 46 P. 
(2d) 733, 182 Wash. 229—Nicker¬ 
son v. Hollet, 272 P. 53, 149 Wash. 
646. 

Wyo.—^First Nat. Bank v. Ennis, 14 
P. 201, 44 Wyo. 45, 15 P.(2d) 1111, 
46 Wyo^ 165. 

5 C.J. p 912 note 29, p. 917 note 46. 

Provisiou of building contract, au¬ 
thorizing owner to retain twenty-five 
per cent, of payments becoming due 
under contract until completion of 
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livery, actual or symbolic, or some act to place the 
fund beyond the control of the assignor.25 Any 
authority on the part of the alleged assignor to col¬ 
lect, or any power of revocation, is fatal to the claim 
of an equitable assignment, since such retention of 
power places the control of payment in the hands 
of the assignor.26 Accordingly, a mere direction 
by a party to his agent to apply certain funds to 
the payment of a debt does not operate as an eq¬ 
uitable assignment of such fund, because such direc¬ 
tion, until acted upon, may be revoked.27 Likewise, 
a mere oral agreement to indorse over to another 
checks payable to the promisor does not constitute 
an equitable assignment, as the promisor can re¬ 
pudiate the agreement, leaving the other party to 
his action for damages.^S 

Evidence of indebtedness, A partial purchasers 
or payment of defaulted installmentsSO of the debt 
of another, which is evidenced by a bond and mort¬ 
gage, does not constitute an equitable assignment 
thereof, where the alleged assignor retains com¬ 
plete control and custody over the evidence of the 
indebtedness. A mere direction,^ or promise, 
to have a check made payable to another, where 
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the alleged assignor retains control over such check, 
does not constitute an equitable assignment of the 
debt represented by the check. 

A deposit in a bank by a corporation to pay in¬ 
terest on coupons, at least where there is no prom¬ 
ise to pay from such fund, does not constitute an 
equitable assignment of such fund in favor of the 
coupon holders.23 Likewise where defendant de¬ 
posited bonds in a bank to be applied in payment of 
plaintiffs claims, but where, under the agreement, 
defendant’s intervention was necessary before pay¬ 
ment, there was no equitable assignment.24 

§ 59. -Agreements to Pay or Appropri¬ 

ate 

An agreement to pay a debt out of a fund will not 
operate as an equitable assignment unless the circum¬ 
stances amount to an Irrevocable appropriation of the 
fund. 

Since, to constitute an equitable assignment, the 
intent to do so and its execution are indispensable,25 
a mere agreement to pay out of a particular fund, 
however clear in terms,25 will not operate as an 
equitable assignment of the whole or any part of 
such fund,27 such an agreement being a mere 


work and satisfaction by contractor 
of all claims for material, does not 
operate as an equitable assig-nment 
of retained percentage to persons 
holding unsatisfied claims for labor 
and material used in construction, 
since the owner still retained con¬ 
trol of the fund.—Southern Surety 
Co. V. Bering Mfg. Co., (Tex.Civ. 
App.) 295 S.W. 337, 

25. Okl.—Illinois Powder Mfg. Co. 
V. Security Bank & Trust Co., 60 
P.C2d) 411, 174 Okl. 293. 

Tex.—Colleps v. George W. Smith 
Lumber Co., (Civ.App.) 185 S.W. 
1043, dismissed for want of juris¬ 
diction. 

5 C.J. p 913 note 31. 

26. U.S.—^East Side Packing Co. v. 
Fahy Market, (C.C.A.N.T.) 24 P. 
(2d) 644—In re Clark Realty Co., 
(Wis.) 234 F. 576, 148 C.C.A. 342. 

Ill.—Grayson v. Chicago League Ball 
Club, 215 Ill-App. 48. 

27. U.S.—In re Interborough Con¬ 
sol. Corporation, (C.C.A.N.Y.) 288 
F. 334, 32 A.L.R. 932, affirming (D. 
C.) 277 F. 249, certiorari denied 
Porges V. Sheffield, 43 S.Ct. 700, 262 
U.S. 752, 67 L.Ed. 1215, and Roth¬ 
schild V. Sheffield, 43 S.Ct. 700, 262 
U.S. 752, 67 L.Ed. 1215. 

Okl.—Illinois Powder Mfg. Co. v. Se¬ 
curity Bank & Trust Co., 60 P.(2d) 
411, 174 Okl. 293. 

Or.—^Wakefield, Fries & Co. v. Park- 
hurst, 165 P. 678, 84 Or. 483. 

Pa.—^Radcliffe v. Shannon, 20 Pa. Co. 
62. 

5 C.J. p 913 note 30. 
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28. Colo.—Duncan v. Guillet, 161 P. 
299, 300, 62 Colo. 220. 

Okl.—Day v. Charlton, 160 P. 606, 61 
Okl. 130. 

29. Carwile v. Metropolitan Life 
Ins. Co., 134 S.E. 285, 136 S.C. 179. 

36. Carwile v. Metropolitan Life Ins. 

Co., 134 S.E. 276, 136 S.C. 111. 

31. Mitchell V. Scott, (Tex.Civ.App.) 
14 S.W. (2d) 916. 

33, Swift-McNutt Co. of Rhode Is¬ 
land V. Cohen, 161 N.E. 810, 264 
Mass. 48. 

33. In re Interborough Consol. Cor¬ 
poration, (C.C.A.N.T.) 288 F. 334, 
32 AL.R. 932, affirming (D.C.) 277 
F. 249, certiorari denied Porges v. 
Sheffield, 43 S.Ct. 700, 262 U.S. 
752, 67 L.Ed. 1216, and Rothschild 
V. Sheffield, 43 S.Ct. 700, 262 U.S. 
752, 67 L.Ed. 1215. 

34. A. L. Gosselin Corporation v. 
Mario Tapparelli fu Pietro of 
America, 181 N.Y.S, 883, 191 App. 
Div. 580, affirmed 129 N.E. 922, 229 
N.Y. 596. 

35. East Side Packing Co. v. Fahy 
Market, (C.C.A.N.Y.) 24 F.(2d) 644 
—In re Clark Realty Co., (Wis.) 
234 F. 576, 148 C.C.A. 342. 

36. East Side Packing Co. v. Fahy 
Market, (C.C.A.N.Y.) 24 F.(2d) 644. 

37. U.S.—B. Kuppenheimer & Co. 
V. Mornise, (C.C.A.Iowa) 78 P.(2d) 
261, certiorari denied 56 S.Ct. 135— 
State Central Sav. Bank v. Hem- 
my, (C.C.AIowa) 77 F.(2d) 458— 
East Side Packing Go. v. Fahy 
Maiket, (C.C.A.N.Y.) 24 P.(2d) G44 
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I —Lowe V. Columbian Nat. Life 
Ins. Co., (D.C.Pa.) 2 F.Supp. 99— 
' Pratt Lumber Co. v. T. H. Gill Co., 
(D.C.N.C.) 278 F. 783—In re Clark 
Realty Co., (Wis.) 234 F. 576, 148 
C.C.A. 342. 

Ariz.—Moeur v. Anchor Trust Co. of 
Wichita, 274 P. 1047, 35 Ariz. 143— 
Moeur v. Anchor Trust Co. of 
Wichita, 274 P. 1047, 35 Ariz. 142— 
Moeur v. Farm Builders’ Corpora¬ 
tion, 274 P. 1043, 35 Ariz. 130. 
Colo.—^American Agency & Invest¬ 
ment Co. V. Gregg, 6 P.(2d) 1101, 
90 Colo. 142. 

Ill.—Reynolds v. First Nat. Bank, 
279 Ill.App. 681, 600—Grayson v. 
Chicago League Ball Club, 215 Ill. 
App. 48. See Mesa Melon Grow¬ 
ers’ Ass’n v. Byrnes, 211 Ill.App. 

236. 

Ind.—Title Guaranty & Surety Co. of 
Scranton, Pa., v. State, 109 N.E. 

237, 61 Ind.App. 268, rehearing de¬ 
nied 111 N.E. 19, 61 Ind.App. 268. 

Mass.—Swift-McNutt Co. of Rhode 
Island V. Cohen, 161 N.E. 810, 264 
Mass. 48. 

Neb.—State v. Banking House of A. 
Castetter, 218 N.W. 584, 116 Neb. 
610. 

Nev.—Stock Growers’ & Ranchers’ 
Bank of Reno v. Milisich, 233 P. 
41, 48 Nev. 373. 

N.Y.—James v. Alder ton Dock 
Yards, 176 N.E. 401, 256 N.Y. 298, 
reversing 247 N.Y.S. 1014, 232 App. 
Div. 698, and reargument denied 
177 N.E. 191, 256 N.Y. 681—A. L. 
Gosselin Corporation v. Mario Tap¬ 
parelli fu Pietro of America, l8l N. 
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promise,and not sufficient to transfer control 
over the fund.59 There is, of course, a fundamen¬ 
tal distinction in this respect between such an agree¬ 
ment and an order to pay a debt out of a particular 
fund.*^® Accordingly an agreement to pay an obli¬ 
gation from rents collected by the debtor,^^ from the 
proceeds of a sale of property, ^2 or from a possible 


inheritance to be received in the future,^-5 being 
no more than a mere promise to pay, does not con¬ 
stitute an equitable assignment. Also, a mere prom¬ 
ise to pay is not an assignment of money to become 
dntM 

Where, however, the circumstances amount to 
a present irrevocable appropriation of the fund^^ of 


T.S. 883, 191 App.Div. 580, affirm¬ 
ed 129 N.E. 922, 229 N.T. 596—In 
re Leverich’s Will, 238 N.T.S. 533, 
135 Misc. 774, affirmed 251 N.Y.S. 
$70, 234 App.Div. 625—^Flanagan 

V. Conners, 204 N.T.S. 823, 123 
Misc. 236. 

Ohio.—Koblitz v. Koblitz, 23 Ohio 
Cir.Ct.(N.S.) 85, 174 Okl. 293. 

Okl.—^Illinois Powder Mfg. Co. v. 
Security Bank & Trust Co., 50 P. 
(2d) 411. 

Tex.—^Koenig v. Rio Bravo Oil Co., 
(Com.App.) 24 S.W.(2d) 14, revers¬ 
ing (Civ.App.) 15 S.W.(2d) 93— 
Central Nat. Bank v. Latham & 
Co., (Civ.App.) 22 S.W.(2d) 765— 
Wilson V. Poland, (Civ.App.) 14 S. 

W. (2d) 890—^Empire Mortg. Co. v. 
Morgan Lumber Co., (Civ.App.) 292 
S.W. 557—^Patterson v. Citizens' 
Nat Bank of Lubbock, (Civ.App.) 

236 S.W. 130—Colleps v. George W. 
Smith Lumber Co., (Civ.App.) 185 
S.W. 1043, dismissed for want of 
jurisdiction—Provine v. First Nat. 
Bank. (Civ.App.) 180 S.W. 1107. 

Wash.—Sneesby v. Livington, 46 P. 
(2d) 733. 

W.Ya.—^Arnold v. Buckhannon Bank, 
183 S.E. 52. 

Wyo.—^First Nat. Bank v. Ennis, 14 
P.(2d) 201, 44 Wyo. 497, rehearing 
denied 15 P.(2d) 1111, 45 Wyo. 165. 

5 C.J. p 913 note 35. 

Ho pay from deposit 
The mere promise by a maker of a 
note to payee bank to pay the note 
out of a deposit in the bank did not 
constitute an equitable assignment 
of the fund to the bank pro tanto, or 
give the bank a lien thereon.—^Pat¬ 
terson V. Citizens’ Nat. Bank of Lub¬ 
bock, (Tex.Civ.App.) 236 S.W. 130. 

38. N.T.—^In re Whitney’s Will, 201 
N.Y.S. 745, 206 App.Div. 582, af¬ 
firmed In re National Commercial 
Bank & Trust Co., 143 N.E. 769, 

237 N.T. 627. 

Ohio.—^Koblitz v, Koblitz, 23 Ohio 
Cir.Ct(N.S.) 85. 

5 C.J. p 914 note 36. 

39. U.S.—^East Side Packing Co. v. 
Fahy Market, (C.C.A.N.T.) 24 F. 
(2d) 644. 

N.J.—^Myers v. Forest Hill Gardens 
Co., 141 A. 808, 103 N.J.Eq. 1, af¬ 
firmed 147 A. 911, 106 N.J.Eq. 584. 
Tenn.—Willis v. Mann Const. Co., 236 
S.W'. 282, 145 Tenn. 318. 

Tex.—Central Nat. Bank v. Latham 

6 Co., (Civ.App.) 22 S.W.(2d) 765 
—Colleps v. George W. Smith 


Lumber Co., (Civ.App.) 185 S.W. 
1043, dismissed for want of juris¬ 
diction. 

5 C.J. p 914 note 37. 

Necessity of relinquishment of con¬ 
trol see supra § 58 b. 

40. B. Kuppenheimer & Co. v. Morn- 
in, (C.C,A.Iowa) 78 P.(2d) 261, cer¬ 
tiorari denied 56 S.Ct. 135. 

Order on particular fund see infra 

§ 61 . 

41. In re' Clark Realty Co., (Wis.) 
234 F. 576, 148 C.C.A. 342. 

42. U.S,—^B. Kuppenheimer & Co. v. 

Mornin, (C.C.A.Iowa) 78 P.(2d) 

261, certiorari denied 56 S.Ct. 135. 

Ill.—^Hibernian Banking Ass’n v. Da¬ 
vis, 129 N.B. 540, 295 Ill. 537. 

promise to give check 
An oral agreement by defendant, 
who had engaged to sell his, plain¬ 
tiff’s, and an intervener’s wheat, and 
to collect and account for the pro¬ 
ceeds, to give the intervener a check 
for his amount of the proceeds, the 
agreement not being consummated 
by giving the check at the time, was 
insufficient to constitute an equitable 
assignment of a specific part of the 
fund resulting from a sale of the I 
wheat—Grant v. Knox, (Mo.App.) 
227 S.W. 661. 

Promise to repay advancements 
Where plaintiff not responsible on 
a note, advanced to defendant holder 
of the note interest thereon with the 
understanding that defendant was to 
repay plaintiff out of the first money 
defendant received on the note from 
the makers or from a sale of prop¬ 
erty, the agreement did not consti¬ 
tute an equitable assignment of the 
fund received by defendant from a 
I sale of property.—Arnold v, Buck¬ 
hannon Bank, (W.Va.) 183 S.E. 62. 

Sale by mortgagor 
An agreement or understanding be¬ 
tween a chattel mortgagee whose 
lien had expired and a mortgagor in 
possession of the mortgaged proper¬ 
ty, sold at public sale by the mort¬ 
gagor, without notice to the pur¬ 
chasers that the mortgagee claimed 
a lien or interest, and that the 
proceeds would be paid to the mort¬ 
gagee did not constitute an equitable 
assignment of proceeds to mortga¬ 
gee.—^First Nat, Bank v. O’Connell, 
236 P. 1002, 77 Colo. 275. 

43. Glissmann v. McDonald, (Neb.) 
260 N.W. 182. 

llOfi 


Mere aclmowledgment of indebted¬ 
ness 

A written agreement by a principal 
to reimburse his surety for an 
amount paid by the surety, out of 
the principal’s share of his father’s 
estate, was a mere acknowledgment 
of indebtedness and a promise to pay 
when he received the fund, and was 
not an assignment of the fund, and 
did not give an equitable lien there¬ 
on, and the surrogate improperly al¬ 
lowed it as a claim against the prin¬ 
cipal’s share in the father’s estate,— 
In re Whitney’s Will. 201 N.Y.S. 746, 
206 App.Div. 582, affirmed In re Na¬ 
tional Commercial Bank & Trust Co., 
143 N.E. 769, 237 N.Y. 627. 

Promise to pay from estate 
Where defendant, accused of a 
crime, told his lawyer, “I have no 
money to pay you now; I don’t know 
when I will have; I anticipate that 
when my father dies I will be pos¬ 
sessed of considerable property; I 
will then be able to pay you and will 
pay you,” the language used contain¬ 
ed no words of transfer, or words 
amounting to a present appropria¬ 
tion, as distinguished from a promise 
to appropriate, and consequently did 
not amount to an assignment.—Mac- 
Parland v. Callahan, 165 N.W. 889, 
102 Neb. 54. 

44. State Bank of Beaverton v. 
Southern Surety Co., 245 N.W. 500, 
260 Mich. 482. 

4&. U.S.—Rhinehart v. Victor Talk¬ 
ing Mach. Co., (D.C.N.J.) 261 P. 
646. 

Cal.—Security Trust & Savings 
Bank of San Diego v. A. H. Frost 
Co., 14 P.(2d) 346, 126 Cal.App. 94 
— ^Held V. Beach-Robinson Co., 162 
P. 661, 32 CaLApp. 93. 

Colo.—^Liddle v. Hernandez, 212 P. 
821, 72 Colo. 685—Catworthy v. 
Ferguson, 210 P. 693, 72 Colo. 259. 
Ga.—Powell v. Clements, 157 S.E. 

699, 172 Ga. 381. 

6 C.J. p 915 note 38. 

Deferred payments 
A provision of a contract between 
a contractor for public work and the 
surety on its bond for the payment 
of subcontractors and materialmen 
that in case of default by the con¬ 
tractor “deferred payments , , . 
that may thereafter become due and 
payable on account of said contract 
shall be credited for any claim that 
may be made upon the said surety 
by reason of its suretyship” affected 
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such a character that the holder of the fund could 
safely, under any circumstances, pay it to the as¬ 
signee,^6 the transaction constitutes an equitable 
assignment. Such appropriation must amount to 
a transfer and establishment of a right in rem.^^ 
Accordingly an equitable assignment is created where 
the entire fund is placed under the control of the 
creditor, with power to satisfy his debt out of it 
and pay the surplus to the assignor, or where the 
promise is to pay out of a fund created through 
the personal efforts of the promisee, and there is 
no other provision for compensation.^^ Likewise, 
where an agreement is made between a debtor and 
his creditor that the debt of the latter should be 
paid out of a fund or property belonging to the 
debtor in the hands of a third person, and the agree¬ 
ment is communicated to such third person and is 
assented to by him, this will be effective in equity 
to transfer an interest in such fund or property to the 
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extent of his debt to the creditor but this rule 
does not apply to a situation in which the assignor, 
without any agreement or notification to the as¬ 
signee, instructs the third person to pay,®^ since, 
as will be subsequently discussed in section 73, notice 
to, or acceptance by, the assignee is generally es¬ 
sential. 

Where the fund upon which an agreement to pay 
is to operate has only a potential existence, the 
substantial right of the assignee does not attach 
to, or operate upon, any specific fund until the money 
or property comes within the control of the person 
who is under legal obligation to deliver it to the 
assignor, or until it, if not assigned, could have been 
demanded by the assignor.52 

The test of whether an agreement to pay or ap¬ 
propriate amounts to an equitable assignment is 
whether the debtor would be justified in paying 
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an equitable assignment of the de¬ 
ferred payments by the contractor 
to the surety.—^American Surety 
Co. of New York v. Finletter, (C.C. 
A..Pa.) 274 P. 152, modifying (D.C.) 
Peoples V. Peoples Bros., 254 F. 489. 

ZSxecntloxL of a note for a part of 
the purchase price to another at the 
direction of the vendor, for a valua¬ 
ble consideration, operated as an 
equitable assignment of that portion 
of the purchase money and lien se¬ 
curing it.—^McClure v. Century Es¬ 
tate, 120 So. 4, 96 Fla. 668, followed 
in Hall v. University Realty Co., 121 
So. 808, 97 Fla. 639. 

Incorporation of fees in Judgfment 

An agreement between a bank and 
its attorney that attorney’s fees 
should be incorporated in a foreclo¬ 
sure judgment to the extent of ten 
per cent of the principal and inter¬ 
est, constituted an equitable assign¬ 
ment to the attorney of so much of 
the judgment as represented attor- 
ne 3 r*s fees.—^People’s Sav. Bank v. 
Marrs, (Tex.Civ.App.) 206 S.W. 847. 
Proceeds when collected 

A transaction whereby a bank 
loaned money on a lumber buyer’s 
promise to send the original invoices 
and bills of lading for lumber to a 
subpurchaser and to pay the bank 
from the proceeds when collected, 
and where no attempt was made to 
assign or transfer the bills of lading 
or original invoices, amounted to an 
equitable assignment.—^Weyerhaeus¬ 
er Timber Co. v. First Nat. Bank, 
(Or.) 38 P.(2d) 48, affirmed 43 P.(2d) 
1078. 

Vendor’s claim to purchase money 

Where a mortgagee consented to 
the sale of mortgaged property by 
the mortgagor on condition that the 
purchaser should pay the purchase 
money to him it was held that this 


would operate as an equitable as¬ 
signment of the vendor’s claim to 
the purchase money, even though the 
purchaser knew nothing of the con¬ 
ditional assent.—Clatworthy v. Fer¬ 
guson, 210 P. 693, 72 Colo. 259— 
James River Bank of Frankfort v. 
Hansen, 211 N.W. 976, 61 S.D. 13—5 
C.J. p 916 note 38 [d]. 

A written contract between attor¬ 
ney and client for services in procur¬ 
ing a transfer of certificates of stock 
and payment of dividends to the 
client, fixing the attorney's compen¬ 
sation at certain percentages of the 
total sum collected, constituted an 
equitable assignment which equity 
would protect.—Lewis v. Braun, 191 
N.E. 56, 356 Ill. 467. 

46k Nev.—Stock Growers’ & Ranch¬ 
ers’ Bank of Reno v. Milisich, 233 
P. 41, 48 Nev. 373. 

Okl.—^Day v. Charlton, 160 P. 606, 61 
Okl. 130. 

47. State Central Sav. Bank v. 
Hemmy, (C.C.A.Iowa) 77 P.(2d) 
458. 

48. Anderson v. Farmers’ State 
Bank of Connell, 226 P. 1011, 130 
Wash. 236—5 C.J. p 915 note 40. 

49. American Agency & Investment 
Co. V. Gregg, 6 P.(2d) 1101, 90 
Colo. 142. 

Agreement between attorney and 
client that attorney shall have a 
portion of the recovery for com¬ 
pensation as an assignment there¬ 
of see Attorney and Client § 187 
[6 C.J. p 742 note 20--p 743 note 
30]. 

60. U.S.—^Blount V. Farmers’ Bank 
of Greenville, N. C., (D.C.N.C.) 297 
F. 277, affirmed (C.C.A.) Farmers’ 
Bank of Greenville v. Blount, 8 F. 
(2d) 443. 

Colo.—Clatworthy v. Ferguson, 210 
P. 693, 72 Colo. 259. 
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D.C.—Lust V. Miller, 55 App.D.C. 217, 
4 F.(2d) 293. 

Ga.—Beasley v. Anderson, 146 S.E. 
22, 167 Ga. 470. 

Neb.—Lathrop v. Schlauger, 201 N. 

W. 654, 113 Neb. 14. 

Tex.—Rotsky v. Kelsay Lumber Co., 
12 S.W.(2d) 973, 118 Tex. 180, an¬ 
swer to certified questions con¬ 
formed to (Civ.App.) 19 S.W.(2d) 
618, affirmed Fidelity & Deposit 
Co, of Maryland v. Kelsay Lumber 
Co., 29 S.W.(2d) 1052, modified on 
other grounds 33 S.W.(2d) 731— 
Craig V. Dunlap, (Civ.App.) 267 S. 
W. 1007—Brand v. State, 3 S.W. 
(2d) 439, 109 Tex.Cr. 96. 

Va.—School Board of Carroll County 
V. First Nat. Bank, 170 S.E. 625. 
Wash.—^Anderson v. Farmers’ State 
Bank of Connell, 226 P. 1011, 130 
Wash. 236. 

6 C.J. p 915 note 41. 

Mortgages on crops, given by a 
grower of beets for advancements on 
his contract with a sugar company, 
known to all of the claimants, con¬ 
stituted an equitable assignment of 
funds due the grower from the su¬ 
gar company.—^Brug v. Herbst, 239 
P. 868, 78 Colo. 128—Liddle v. Her¬ 
nandez, 212 P. 821, 72 Colo. 585. 

Agreement to protect loan to em¬ 
ployee 

An employer’s agreement to retain 
funds from an employee’s wages to 
protect a loan to the employee con¬ 
stituted an “equitable assignment” 
of wages.—^Brand v. State, 3 S.W. 
(2d) 439, 109 Tex.Cr. 96. 

51. Lust V. Miller, 65 App.D.C. 217, 
4 F.(2d) 293. 

58. Blount V. Farmers’ Bank of 
Greenville, N. C., (D.C.N.C.) 297 
F. 277, affirmed (C.C.A.) Farmers’ 
Bank of Greenville v. Blount, 8 F. 
(2d) 443. 
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the debt to the person claiming to be the assignee,^3 
and there must be a transfer of such a character 
that the fund holder can safely pay, and is compelled 
to do so, even though he be forbidden by the as- 

signor.54 

§ 60. -Bill of Exchange, Check, or Order 

a. Bill of exchange or order 

b. Checks 

a. Bill of Exchange or Order 

(1) Unaccepted bill or order 

(2) Accepted bill of exchange 


(1) Unaccepted Bill or Order 

An unaccepted bill of exchange or order, in the ab¬ 
sence of circumstances showing an intent for it to do so, 
does not constitute an equitable assignment of funds in 
the hands of the drawee available for such payment. 

In so far as negotiable instruments are concerned, 
by virtue of section 127 of the Uniform Negotiable 
Instruments Law, a bill or draft of itself does not 
operate as an assignment of the funds in the hands 
of the drawee available for payment thereof, and 
the drawee is not liable on the bill unless and until 
he accepts it.55 


53. U.S.—^Bast Side Packing Co. v. 
Fahy Market, (C.C.A.N.Y.) 24 P. 
(2d) 644. 

Ariz.—^Allen v. Hamman Lumber Co., 
34 P.(2d) 397. 

Colo.—^American Agency & Invest¬ 
ment Co. V. Gregg, 6 P.(2d) 1101, 
90 Colo. 142, 

Fla.—^McClure v. Century Estates, 
120 So. 4, 96 Fla. 568, followed in 
Hall V. University Realty Co., 121 
So. 808, 97 Fla. 639. 

Md.—Charles Kellas & Co. v. Slack 
& Slack Co., 99 A. 677, 129 Md. 
535, Ann.Cas.l918D 640. 

N.Y.—-Hinkle Iron Co. v. Kohn, 128 
N.E. 113, 229 N.Y. 179, reversing 
171 N.Y.S. 537, 184 App.Div. 181— 
Cleary v. Fogg, 280 N.Y.S. 121, 244 
App.Div. 632—In re Leverich’s 
Will, 238 N.Y.S. 533, 135 Misc. 774, 
affirmed 251 N.Y.S. 870, 234 App. 
Div. 625—^Flanagan v. Conners, 204 
N.Y.S. 823, 123 Misc. 236. 

Okl.—^Day v. Charlton, 160 P. 606, 61 
Okl. 130. 

Tex.—^West Realty & Investment Co. 
V. Hite, (Com.App.) 283 S.W. 481, 
reversing (Civ.App.) 275 S.W. 1112 
—Love V. Austin Bridge Co., (Civ. 
App.) 5 S.W.(2d) 570, reversed on 
other grounds Austin Bros. Bridge 
Co. V. Love, (Com.App.) 34 S.W. 
(2d) 674. 

Utah.—Stewart v. Hey wood, 220 P. 

717, 62 Utah 466. 

5 C.J. p 913 note 35 Cb). 

54^ U.S.—^Bast Side Packing Co. v. 
Fahy Market, (C.C.A.N.Y.) 24 F. 
(2d) 644. 

Okl.—^Day v. Charlton, 160 P. 606, 61 
Okl. 130. 

W.Va.—Arnold v, Buckhannon Bank, 
183 S.E. 52. 

55. U.S.—Steele Briggs Seed Co. v. 
Spurway, (D.C.Iowa) 28 F.(2d) 42 
— Macy V. Roedenbeck, (Iowa) 227 
P. 346, 142 CCA. 42, L.R.A.1916C 
12 . 

Cal.—Guggenhime & Co. v. Laman- 
tia, 276 P. 995, 207 Cal. 96. 

Iowa.—^Leach v. Mechanics Sav. 
Bank, 211 N.W. 506, 202 Iowa 899, 
50 L,R.A. 388—Leach v. Iowa State 
Sav. Bank of Manning, 211 N.W. 
517, 202 Iowa 894. 

Md.—Gibson v. Finley, 4 Md.Ch. 75. 


Mich.—^Reichert v. Midland County 
Sav. Bank, 236 N.W. 859, 254 Mich. 
551. 

Minn.—^First Nat. Bank v. Rogers- 
Amundson-Plynn Co., 186 N.W. 
575, 151 Minn. 243. 

Mo.—Coates v. Doran, 83 Mo. 337— 
State ex rel. Macon Creamery Co. 

V. Mix, 7 S.W.(2d) 290, 222 Mo. 
App. 426. 

Neb.—Harrison State Bank v. First 
Nat. Bank, 218 N.W. 92, 116 Neb. 
456—Soppe V. Mechaley, 172 N.W. 
35, 103 Neb. 264, reversed on other 
grounds 175 N.W. 658, 103 Neb. 
264. 

Ohio.—Gray v. Dautel, 21 Ohio Cir. 
Ct.(N.S.) 372. 

Tex.—Odle v. Barnes, 299 S.W. 635, 
117 Tex. 174, answering certified 
questions (Civ.App.) 2 S.W. (2d) 
677—^Austin v. Public Nat. Bank of 
Houston, (Civ.App.) 2 S.W. (2d) 
463. 

W.Va.—City Nat Bank of Clinton, 
Iowa, V. West Virginia Farm Bu¬ 
reau Service Co., 153 S.E. 300, 109 

W. Va. 158. 

Wis.—^Union State Bank of Lancas¬ 
ter V, People’s State Bank of Lan¬ 
caster, 211 N.W. 931. 192 Wis. 28. 
5 C.J. p 916 note 44. 

A bank’s letter of advice to a for¬ 
eign correspondent merely asking it 
to protect certain drafts to debit of 
its account, and asking the branch 
bank to “honor the above listed 
drafts” was held not to constitute an 
equitable assignment.—^Equitable 
Trust Co. of New York v. First Nat. 
Bank, (N.Y.) 48 S.Ct 167, 275 U.S. 
359, 72 L.Ed. 313. 

Does not prejudice attaching credl.. 
tors 

An unaccepted draft, not drawn on 
a specific fund, does not operate to 
prejudice the drawer’s attaching 
creditors in view of Negotiable In¬ 
strument Law § 127.—City Nat. 

Bank of Clinton, Iowa, v. West Vir¬ 
ginia Farm Bureau Service Co., 153 
S.E. 300, 109 W.Va. 158. 

Not drawn on specific funds 
A draft or bill of exchange, not 
drawn against a specific fund in the 
drawee’s hands, does not constitute 
an assignment of general funds in 


his hands, and the drawee is not li¬ 
able thereon until he accepts the 
same.—Live Stock State Bank v. 
Hise, 185 N.W. 498, 160 Minn. 301. 

An order by a contractor on the 
owner to pay money to the subcon¬ 
tractor, which constituted only a 
part of the claim of the contractor, 
could not be enforced as an equita¬ 
ble assignment, in the absence of 
acceptance by the owner.—^John A. 
Schmitt’s Sons v. Shadrach, (Pa.) 
251 F, 874, 164 C.C.A. 90, error dis¬ 
missed Schmitt V. Shadrach, 39 S.Ct. 
67, 248 U.S. 538, 63 L.Ed. 410. 

Prior to enactment of the XTniform 
Negotiable Instrmnents Daw 

(1) A minority of the jurisdic¬ 
tions followed the rule that a draft 
operated as an equitable assignment, 
giving title to the payee of so much 
of the drawer’s funds on deposit as 
the amount for which the draft was 
drawn.—Leach v. Mechanics Sav. 
Bank, 211 N.W. 506, 202 Iowa 899, 60 
L.R.A. 38—5 C.J. p 917 note 47. 

(2) In some jurisdictions it was 
also held that where all the parties 
were before the court in equity, as, 
for example, where the drawee had 
interpleaded, a draft for part of a 
particular fund was a valid equita¬ 
ble assignment although not accept¬ 
ed by the drawee.—^Warren v. Co¬ 
lumbus First Nat. Bank, 38 N.E. 122, 
149 Ill. 9, 25 L.R.A. 746. 

Uncompleted attempt to make a gift 

An instrument reading; “Receiv¬ 
ed of F. Savings & Loan Associa¬ 
tion $3,500. . . . Charge to ac¬ 
count of S. pay to Z.”—signed and 
executed by S, who had made a gen¬ 
eral deposit with the P Savings & 
Loan Association, and delivered to Z 
was in legal effect a bill of ex¬ 
change, and was not an assignment, 
since there was no actual present 
transfer by way of verbal gift, ac¬ 
companied by a delivery of the 
means of obtaining possession or a 
ssrmbolical delivery of possession, 
so as to make a valid gift; but, in 
the absence of acceptance by the 
drawee, it was merely an uncomplet¬ 
ed attempt to make gift of money in 
trust for charitable purposes.—^Pidel- 
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In the application of this statute, where a draft 
is purchased, either with currency56 or with a check 
upon the drawer bank,57 the relation of debtor and 
creditor is established, in the absence of fraud, or 
an expressed intent otherwise, and the draft does 
not constitute an equitable assignment of the funds 
in the hands of the drawee. This rule has also 
been applied to a draft given by one bank to another 
in clearing for checks due upon itself.5^ 

In accordance with this view it has been held that 
the doctrine of constructive augmentation and trac¬ 
ing of funds in granting priorities in insolvent banks 
is not to be extended to the point of rendering nu¬ 
gatory the statutory provision that the mere draw¬ 
ing of a draft does not, of itself, operate as an as¬ 
signment of funds in the hands of the drawee 
bank.5^ 

The designation by the drawer of a particular fund 
out of which the drawee is subsequently to reimburse 
himself for such payment, or of a particular ac¬ 
count to which it is to be charged, will not convert 
an unaccepted draft on a part of such fund into 
an assignment of the fund.50 Likewise, when a 
draft is drawn generally, the fact that it is stated 
to be drawn against a shipment of goods consigned, 
or for the price of goods sold to the drawee, will 
not make the draft operate as an equitable assign¬ 
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ment of the proceeds of the shipment or the price 
of the goods.5^ 

As between the drawer and payee, where a bank as 
agent for another collects money belonging to the 
principal,52 or where a bank sells a draft, receiving 
cash therefor, and there is fraud in the transaction,®^ 
according to some authority, since the draft is 
drawn against the funds of the payee of the draft 
and not against the funds of the drawer,®^ the money 
in the hands of the drawee, in equity, belongs to 
the person to whom the draft is issued, the effect 
of the draft being to segregate or set apart out of 
his funds in the bank on which the draft is drawn 
the amount represented by the draft; and under 
such circumstances the draft operates as an eq¬ 
uitable assignment pro tanto. 

Intention of parties. Section 127 of the Negoti¬ 
able Instruments Law, however, does not prevent 
a bill or draft from being an equitable assignment 
if such is the intention of the parties. It must be 
noticed that this section simply provides that the 
instrument itself shall not amount to an assign¬ 
ment. Accordingly, the instrument in connection 
with proof of other circumstances showing that such 
was the intention, may operate as an assignment, 
vesting in the holder an exclusive claim to the 
fund;®® and where such an instrument is declared 
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ity Savings & Loan Ass’n v. Rodg¬ 
ers. 182 P. 426, 180 Cal. 683. 
Necessity for acceptance at law see 
infra § 75. 

56. U.S.—Scharnberg v. Citizens’ 
Nat Bank of Spencer, Iowa, (C.C. 
A.Iowa) 33 F.(2d) 673. 

Iowa.—Leach v. City-Commercial 
Sav. Bank of Mason City, 212 N. 
W. 746, 203 Iowa 398. 

Mo.—^Bank of Republic v. Republic 
State Bank, 42 S.W.(2d) 27, 328 
Mo. 848, affirming <App.) 24 S.W. 
(2d) 678. 

57. Iowa.—Leach v. Grinnell Sav. 
Bank. 212 N.W. 485, 203 Iowa 235 
—Leach v. Mechanics’ Sav, Bank, 
211 N.W. 506, 202 Iowa 899, 50 L. 
R.A. 388. 

Miss.—Jourdan v. Bennett, 81 So. 
239, 119 Miss. 576. 

Mo.—Cormaney v. Wells-Hine Trust 
Co., (App.) 44 S.W.(2d) 172—Car¬ 
michael V. Tishomingo Banking 
Co., (App.) 191 S.W. 1043. 

Okl.—Mothersead v. Harris, 298 P. 

602, 148 Okl. 285. 

Certificate of deposit 
A draft issued to pay a certificate 
of deposit in the drawer bank does 
not constitute an equitable assign¬ 
ment.—^Andrew v. Pilot Mound Sav. 
Bank, 245 N.W. 329, 215 Iowa 290. 

68 . U.S.—^Anderson v. Federal Re¬ 
serve Bank of Boston, (C.C.A.Fla.) 
69 F.(2d) 319. 


Iowa.—Leach v. Battle Creek Sav. 
Bank, 211 N.W. 620, 203 Iowa 507, 
modified on other grounds 212 N. 
W. 760, 203 Iowa 507—Leach v. 
Mechanics’ Sav. Bank, 211 N.W. 
506, 202 Iowa 899, 50 L.R.A. 388. 
Tex.—First Nat. Bank v. Hancock, 
(Civ.App.) 60 S.W.(2d) 871. 

59. Central Farmer’s Trust Co. v. 
Fort Lauderdale Bank & Trust Co., 
(Fla.) 153 So. 93. 

All cash reserve 

That an insolvent bank used a 
draft on a correspondent bank in¬ 
stead of actual cash, as a means of 
remitting money, did not take the 
case out of the general statutory rule 
that a check or draft does not oper¬ 
ate as assignment of funds, since 
all funds on deposit with correspond¬ 
ent banks, taken together with the 
actual cash in the bank’s vault, con¬ 
stitute but one fund.—Central Farm¬ 
er’s Trust Co. V. Fort Lauderdale 
Bank & Trust Co., (Fla.) 153 So. 93. 

60. Whitney v. Eliot Nat. Bank, 137 
Mass. 351, 50 Am.B. 316—5 C.J. p 
918 note 50. 

61. Harlan v. Gladding, etc., Co., 93 
P. 400, 7 Cal.App. 49—-5 C.J. p 
918 note 51. 

62. Mo.—^Federal Reserve Bank of 
St. Louis V. Millspaugh, 282 S.W. 
706, 314 Mo. 1, affirming (App.) 275 
S.W. 583—Cormaney v. Wells-Hine 
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Trust Co., (App.) 44 S.W.(2d) 172 
—Carson Nat. Bank of Auburn, 
Neb. V. American Nat. Bank of St. 
Joseph, 34 S.W.(2d) 143, 225 Mo. 
App. 948—State Farmers’ Mut. 
Tornado Ins. Co. v. Cantley, 6 S. 
W.(2d) 970, 222 Mo.App. 839—Gen¬ 
try County Drainage Dist. v. Farm¬ 
ers’ & Mechanics’ Bank, 6 S.W. (2d) 
1110, 222 Mo.App. 882. 

Va.—Federal Reserve Bank of Rich¬ 
mond V. Peters, 123 S.E. 379, 139 
Va. 45. 

No debtor-creditor relationship 
Under such circumstances, the 
drawer bank is a special agent of 
the payee to collect and remit the 
money immediately, and the relation¬ 
ship of debtor and creditor does not 
arise.—Federal Reserve Bank of 
Richmond v. Peters, 123 S.E. 379, 139 
Va. 45. 

63. Cormaney v. Wells-Hine Trust 
Co., (Mo.App.) 44 S.W. (2d) 172. 

64. Cormaney v. Wells-Hine Trust 
Co., supra. 

65. Cal.—^Fidelity Savings & Loan 
Ass’n V. Rodgers, 182 P. 426, 180 
Cal. 683—Baumgarten v. California 
Pac. Title & Trust Co., 16 P.(2d) 
332, 127 Cal.App. 649. 

Iowa.—-Leach v. Mechanics’ Sav. 
Bank, 211 N.W. 506. 202 Iowa 899, 
50 A.L.R. 388. 

Minn.—^Baird v. Simons tad, 258 N.W. 
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on and treated as an assignment, it loses its distinc¬ 
tive features as a negotiable instrument, and the 
rights of the parties thereunder are not influenced 
by the Negotiable Instruments Law.66 In each 
case the inquiry is whether an intention to transfer 
ownership in the fund in the hands of the drawee 
has been carried out so that thereafter the drawer 
has no further control over the fund, authority to 
collect, or power of revocation.®^ Such an intention 
on the part of both parties cannot be inferred from 
knowledge which only one of the parties has,®® al¬ 
though where the drawer and payee are both banks, 
not correspondents one with the other, an intent 
that a draft should constitute an equitable assign¬ 
ment may be inferred from the fact that both 
knew that the drawer was in difEculties and that 
the payee would not have advanced funds for the 
draft without additional security.®^ An intent to 
assign also cannot be shown by acts which are 
obviously done in conformity to the usages and rules 
of the law merchant.70 

It has been indicated that the drawee must have 
had notice thereof and assented thereto, before a 
draft, under these circumstances, can constitute an 
equitable assignment 

Entire fund. Where a draft or order is drawn 
by a creditor on his debtor in favor of a third per¬ 
son for the whole of a particular fund or debt in 


the debtor's hands, it may operate as an equitable 
assignment of such fund or debt to the payee named 
in the draft or order, and if notice of such draft 
or order is communicated to the drawee, it will 
bind the fund or debt in his hands.72 

Special funds. Where a draft was to be paid 
from special funds, and where such funds were 
traced into the hands of the receiver of the col¬ 
lecting bank, it was held that there was an equita¬ 
ble assignment of the funds.*^® 

Statement of consideration. The mere statement 
in an unaccepted order of the consideration be¬ 
tween the drawer and the payee does not constitute 
the order an equitable assignment 74 

(2) Accepted Bill of Exchange 

It !s generally held that an accepted bill of exchange 
constitutes an equitable assignment of the funds of the 
drawer In the hands of the drawee. 

The decisions are not in accord as to the effect 
of an accepted bill of exchange as an equitable as¬ 
signment of funds of the drawer in the hands of 
the drawee. Some of the earlier authorities main¬ 
tain that no assignment arises because the drawee 
becomes bound by reason of the contract of ac¬ 
ceptance, irrespective of the funds in his hands,^® 
while later decisions sustain the view that when 
a bill of exchange or order is accepted it operates 
as an equitable assignment.^® 


570—Carlson v. Stafford, 208 N.W. 
413. 166 Minn. 481--Pirst Nat. 

Bank v. Rogers-Amundson-Flynn 
Co., 186 N.W, 575, 151 Minn, 243. 
S.D.—Minnehaha Nat. Bank of Sioux 
Falls V. Service Shoe Shop, 220 N. 
W. 512, 53 S.D. 213. 

Tex.—^First State Bank & Trust Co. 
V. First Bank of Truscott, (Civ. 
App.) 32 S.W.(2d) 494—^Austin v. 
Public Nat. Bank of Houston, (Civ. 
App.) 2 S.W.(2d) 463. 

5 C.J. p 917 note 48. 

Record held not to disclose ex¬ 
ceptional facts warranting a finding 
of an equitable assignment.—^Leach 
V. Mechanics’ Sav. Bank, 211 N.W. 
506, 202 Iowa 899, 50 A.L.R. 388. 

60. Taylor v. Dollins, 222 S.W. 1040, 
205 Mo.App. 246. 

67. Baird v. Simons tad, (Minn.) 258 
N.W. 570. 

68. Scharnberg v. Citizens' Nat. 
Bank of Spencer, Iowa, (C.C.A. 
Iowa) 33 F.(2d) 673. 

69. Fourth Street National Bank v. 
Tardley, (Pa.) 17 S.Ct. 439, 165 
U.S. 634, 41 L.Ed. 855. 

70. Iowa.—^Leach v. Mechanics’ Sav. 
Bank, 211 N.W. 506, 202 Iowa 899, 
50 A.L.R. 388. 

Okl.—Mothersead v. Harris, 298 P. 
602, 148 Okl. 285. 


71. Carlson v. Stafford, 208 N.W. 
413, 166 Minn. 481. 

Acceptance by debtor see infra §§75- 
77. 

72. Fla.—^Bancroft v. Gables Racing 
Ass’n, 157 So. 500. 

Tex.—^Hatley v. West Texas Nat. 
Bank of Big Springs, (Com.App.) 
284 S.W. 540, reversing (Civ.App.) 
272 S.W. 671—Conn v. San An¬ 
tonio Nat. Bank, (Com.App.) 249 
S.W. 1045. 

5 C.J. p 918 note 49. 

Receipt for payment ih full 
Where a drawer sent drafts to his 
creditors and sent copies of the 
drafts to the drawee, and sent a re¬ 
ceipt for payment in full of the 
drawee’s indebtedness to the drawer, 
the drafts were held to constitute an 
assignment of the indebtedness in 
an interpleader proceeding.—^Ban¬ 

croft V. Gables Racing Ass’n, (Fla.) 
157 So. 500. 

73. Wrightsville & T. R. Co. v. Cit¬ 
izens' & Southern Nat Bank, (C. 
C.A.Ga.) 36 P.(2d) 736, certiorari 
denied Lohm v. Bragg, Millsaps & 
Blackwell, 50 S.Ct. 352, 281 U.S. 
747, 74 L.Ed. 1159, and Wrights¬ 
ville & T. R. Co. V. Citizens’ & 
Southern Nat Bank, 50 S.Ct. 354, 
281 U.S. 750, 74 L.Ed. 1161. 
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Priority of special or segregated de¬ 
posits see Banks and Banking § 
634 [7 C.J. p 750 note 60]. 

74. Seyfried v. Stoll, 38 A. 965, 56 
N.J.Eq. 187. 

75. Wheeler v. Stone, 4 Gill (Md.) 
38—5 C.J. p 918 note 53. 

76. Minn.—Carlson v. Stafford, 208 
N.W. 413, 166 Minn. 481. 

Mo.—Taylor v. Dollins, 222 S.W. 1040, 
205 Mo.App. 246. 

Neb.—Soppe v. Mechaley, 175 N.W. 
658, 103 Neb. 264, reversing 172 
N.W. 35, 103 Neb. 264. 

Tex.—Conn v. San Antonio Nat. 

Bank, (Com.App.) 249 S.W. 1045, 

reversing San Antonio Nat. Bank 

v. Conn, (Civ.App.) 237 S.W. 353. 
5 C.J. p 918 note 54. 

Promise to accept 
Where a written promise by a 
stock commission company to a bank 
to accept nonexisting bills of ex¬ 
change of the net proceeds of stock 
shipped by the drawee binds the 

drawee and acceptor and transfers 
the proceeds, and where neither the 
drawer nor the drawee is asserting 
any right to the fund as against the 
payee, no other creditor of drawer, 
in the absence of fraud, has a right 
to such proceeds.—Soppe v. Mechal¬ 
ey, 175 N.W. 658, 103 Neb. 264, re¬ 
versing 172 N.W. 35, 103 Neb. 264. 
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b. Chec^ I request, directed to the bank, to pay to the order of 

A check for part of a fund does not constitute a pro ^ ^he 

tanto equitable assignment of such fund unless accepted, absence of acceptance thereof by the drawee, op¬ 
en unless other circumstances evidence an intent by the erate as assignments of funds of the drawer on 
part.es that it shall operate as an assignment. 77 

By virtue of section 189 of the Uniform Nego- According to some authority the provision of 
tiable Instruments Law, checks which are drawn the Negotiable Instruments Law that a check of 
in the ordinary form, and which do not describe itself does not operate as an assignment of any 
any particular fund or use any words of transfer part of the funds to the credit of the drawer with 
of the whole or any part of the account standing to the bank is a declaration of the rule that, as against 
the credit of the drawer, but contain only the usual a drawee bank, a check is not an assignment of 


77. U.S.—Wrig“htsville & T. R. Co. 

V. Citizens' & Southern Nat. Bank, 

(C.C.A.Ga.) 36 P.(2d) 736, certio¬ 
rari denied Lohm v. Braggr, Mill- 
saps & Blackwell, 60 S.Ct. 352, 281 
U.S. 747, 74 L.Ed. 1159, and 

Wrightsville & T. R. Co. v. Citi¬ 
zens’ & Southern Nat. Bank, 50 S. 
Ct. 354, 281 U.S. 750, 74 L.Ed. 1161 
—Early & Daniel Co. v. Pearson, 
(C.C.A.Ga.) 36 P.(2d) 732, certio¬ 
rari denied 60 S.Ct. 334, 281 U.S. 
738, 74 L.Ed. 1152, Pearson v. Sum- 
mey & Tolson, 50 S.Ct. 352, 281 U. 
S. 748, 74 L.Ed. 1160, and Pear¬ 
son V. Farmers* Nat. Bank of 
Monticello, 50 S.Ct. 248, 281 U.S. 
734, 74 L.Ed. 1149—In re Erie Ex¬ 
position Ass'n, (D.C.Pa.) 19 F. 

(2d) 524—Samuels v. E. F. Drew 
& Co., (C.C.A.N.Y.) 296 F. 882— 
In re Interborough Consol. Corpo¬ 
ration, (aC.A.N.Y.) 288 F. 334, 32 
A.L.R. 932, affirming (D.C.) 277 F. 
249, certiorari denied Forges v. 
Sheffield, 43 S.Ct. 700, 262 U.S. 752, 
67 L.Ed. 1215, and Rothschild v. 
Sheffield, 43 S.Ct. 700, 262 U.S. 752, 
67 L.Ed. 1215. 

Ala.—^Venturi v. Silvio, 73 So. 45, 
197 Ala. 607—Tallapoosa County 
Bank v. Salmon, 68 So. 542, 12 Ala. 
App. 589. 

Alaska.—^Humfrey v. Bank of Alas¬ 
ka, 6 Alaska 344. 

Ariz.—^Kendall v. State, 299 P. 1029, 
38 Ariz. 314. 

Cal.—^Arnold v. San Ramon Valley 
Bank, 194 P. 1012, 184 Cal. 632, 
13 AL.R. 320—Hiroshima v. Bank 
of Italy, 248 P. 947, 78 Cal.App. 
362. 

'Fla.—Johnston v. Thomas, 111 So. 

541, 551, 93 Fla. 67. 

-Ga.—J. M. Dixon & Co. v. Bank of 
Quitman, 98 S.E. 112, 23 Ga.App. 
279. 

Ind.—^Downey v. Citizens’ State Bank 
of Noblesville, (App.) 194 N.E. 
743, 744. 

.Iowa.—Andrew v, Waterville Sav. 
Bank of Waterville, 219 N.W. 53, 
205 Iowa 888—^Murray v. American 
Sav. Bank, 197 N.W. 69, 197 Iowa 
318—In re Knapp's Estate, 197 N. 

W. 22, 197 Iowa 166. 

.IMd.—^National Union Bank of Mary¬ 
land V. Miller Rubber Co, of New 
York, 129 A 688, 148 Md. 449. 


Miss.—Federal Land Bank of New 
Orleans, La., v. Collins, 127 So. 570, 
156 Miss. 893, 69 AL.R. 1068— 
Wileman v. King, 82 So. 265, 120 
Miss. 392, 5 A.L.R. 584. 

Mo.—Bank of Aurora v. Aurora Co¬ 
op. Fruit Growing & Marketing 
Ass’n, (App.) 91 S.W.(2d) 177— 
Kline & Aitken v. Cantley, (App.) 
34 S.W.(2d) 626—State Farmers’ 
Mut. Tornado Ins. Co. v. Cantley, 
6 S.W.(2d) 970, 222 Mo.App. 839— 
Dowell V. Vandalia Banking Assoc., 
62 Mo.App. 482. 

Neb.—State v. Farmers* & Merchants’ 
Bank of Weston. 243 N.W. 87, 123 
Neb. 358—Superior Nat. Bank v. 
National Bank of Commerce, 157 N. 
W. 1023, 99 Neb. 833. 

N.M.—^Elgin V. Gross-Kelly & Co., 
150 P. 922, 20 N.M. 450, L.R.A 
1916A 711. 

N.Y.—^Dos Passos v. Morton, 218 N. 
Y.S. 17, 218 App.Div. 164—In re 
Ludlam’s Estate, 285 N.Y.S. 697. 
158 Misc. 283. 

Or.—Miller v. Medford Nat. Bank, 
237 P. 361, 115 Or. 366—Dahl & 
Penne v. State Bank of Portland, 
222 P. 1090, 110 Or. 68—Hunt v. 
Security State Banlc, 179 P. 248, 
91 Or. 362. 

Pa.—In re Eshenbaugh's Estate, 174 
A. 809, 114 Pa.Super. 341. 

Tex.—^Hewitt v. First Nat. Bank, 
252 S.W. 161, 113 Tex. 100—Hat¬ 
ley V. West Texas Nat. Bank of 
Big Spring, (Com,App.) 284 S.W. 
540, reversing (Civ.App.) 272 S.W. 
571—^B. C. Palmer & Co. v. First 
Nat. Bank, (Civ.App.) 2 S.W. (2d) 
939—Hatley v. West Texas Nat 
Bank of Big Spring, (Civ.App.) 272 
S.W. 571, reversed on other 
grounds (Com.App.) 284 S.W. 540 
—Bacon v. National Bank of Com¬ 
merce of Fort Worth, (Civ.App.) 
259 S.W. 244—Hall v. First Nat 
Bank, (Civ.App.) 262 S.W. 828, 
modified on other grounds 254 S.W. 
522. 

Wash.—^Anderson v. National Bank 
of Tacoma, 264 P. 8, 146 Wash. 
520—^National Market Co. v. Coit, 
174 P. 479, 100 Wash. 370, 1 A.L.R. 
450, reversing 170 P, 1009, 100 
Wash. 370. 


Wis.—Dixon Shoe Co. v. Bank of 

North Freedom, 243 N.W. 327, 208 

Wis. 389. 

5 C.J. p 920 note 62, p 921, note 63. 

A depositor’s telegram, directing 
a bank to pay a stated amount of 
money to a named person to whom 
the depositor was indebted, is equiv¬ 
alent to a written check for the pay¬ 
ment of the money, and did not op¬ 
erate as an assignment of the mon¬ 
ey so as to empower the person nam¬ 
ed to sue therefor.—Southern Trust 
Co. V. American Bank of Commerce 

6 Trust Co., 229 S.W. 1026, 148 Ark. 
283, 14 A.L.R. 761. 

Blank check 

A signed check which is blank both 
as to name of payee and amount to 
be paid will not be sustained after 
the death of the donor as a transfer 
of a fund in bank by written assign¬ 
ment nor as a constructive delivery 
of the fund.—In re Eshenbaugh’s Es¬ 
tate, 174 A 809, 114 Pa.Super. 341. 

PrSor to the enactment of the uni¬ 
form act there was great conflict and 
confusion in the decisions as to 
whether or not a check operated as 
an assignment. It was said that a 
check differed from other bills and 
orders because of the implied con¬ 
tract of the bank, as drawee, to 
honor the checks of its depositor. 
Under this view it was held in some 
jurisdictions that a check was an 
assignment of the funds of the draw¬ 
er in bank up to the amount named 
in it.—^In re Knapp’s Estate, 197 N. 
W. 22, 197 Iowa 166—Spremich v. 
Somerfield, (La.App.) 166 So. 630— 
State V. Farmers* & Merchants’ Bank 
of Weston, 243 N.W. 87, 123 Neb. 
358—5 C.J. p 918 note 58, p 919 notes 
59, 60. 

Receiver’s check 

A receiver holds a debtor’s prop¬ 
erty by the same right and title as 
a debtor and the receiver’s act in is¬ 
suing a check on receivership funds, 
in compliance with court order, is 
an act of such debtor, and does not 
constitute an equitable assignment 
of funds to the payee.—^Wilkins v. 
Gannon, (Okl.) 49 P.(2d) 78. 
Necessity for acceptance at law, see 

infra § 75. 


nil 
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the fund. Under this rule, as against the drawer, 
the giving of a check for value on an ordinary bank 
deposit should be considered an assignment of the 
fund pro tanto.^S 

Intention to assign. While the mere giving of 
a check does not operate as an assignment of the 
fund as against the drawee bank, it is competent 
for the parties to create such an assignment by a 
clear agreement or understanding, oral or other¬ 
wise, in addition to the check, that such shall be 
the effect of the transaction notwithstanding the 


provisions of the Negotiable Instruments Law.*^^ 
The intention of the parties that the check shall 
have such effect is an essential element of such ait 
assignment.^® Accordingly, where such an inten¬ 
tion is present, and where the circumstances amount 
to an appropriation or application of an amount 
in bank to the payment of a particular check, the 
entire transaction constitutes an equitable assign- 
ment,si provided the arrangement between the par¬ 
ties is brought to the attention of the bank before 
it has paid out the money.^2 f^^t, the circum¬ 
stances giving rise to an equitable assignment of 


78. Iowa.—Cable v. Iowa State Sav. 
Bank, 197 N.W. 434, 197 Iowa 393, 
31 A.L.R. 748, modifying 194 N.W. 
957, 197 Iowa 393, 31 A.L.R. 748 
—McClain & Norvet v. Torkelson, 
174 N.W. 42, 187 Iowa 202, 5 A. 
L.R. 1665. 

N.M.—Elgin V. Gross-Kelly & Co., 
150 P. 922, 20 N.M. 450, L.R.A. 
1916A 711. 

W.Va.—Central Trust Co. v. Bank of 
Mullens. 150 S.E. 137, 108 W.Va. 
12 . 

5 C.J. p 920 note 61, p 921 note 63 

W. 

Pormer rtile unchanged 
Negotiable Instruments L. § 189, 
providing that a check does not oper¬ 
ate as assignment of any part of 
the fund to the credit of the drawer 
with the bank, which is not liable to 
the holder, unless it accepts or cer¬ 
tifies the check, has not changed 
the preexisting rule that presenta¬ 
tion to and payment of a check by a 
bank other than the bank of deposit 
operates to divest the title of the 
giver of the check in the deposit 
against which the check was drawn, 
payment amounting to equitable as¬ 
signment.—McClain & Norvet v. 
Torkelson, 174 N.W. 42, 187 Iowa 
202, 5 A,L.Il. 1665. 

79. U.S.—^Early & Daniel Co. v. 
Pearson, (C.C.A.Ga.) 36 P.(2d) 732, 
certiorari denied 50 S.Ct. 334, 281 

U. S. 738, 74 L.Ed. 1152, Pearson 

V. Summey & Tolson, 50 S.Ct. 352, 
281 U.S. 748, 74 L.Ed. 1160, and 
Pearson v. Farmers’ Nat. Bank of 
Monticello, 50 S.Ct. 248, 281 U.S. 
734, 74 L.Ed. 1149—In re Inter¬ 
borough Consol. Corporation, (C.C. 
A.N.T.) 288 P. 334, 32 A.L.R 932, 
affirming (D.C.) 277 P. 249, certio¬ 
rari denied Porges v. Sheffield, 43 
S.Ct. 700, 262 U.S. 752, 67 L.Ed. 
1215, and Rothschild v. Sheffield, 43 
S.Ct. 700, 262 U.S. 752, 67 L.Ed. 
1215. 

Cal.—Dunlap v. Commercial Nat. 
Bank of Los Angeles, 195 P. 688, 
50 Cal.App. 476. 

Minn.—Joy v. Grasse, 217 N.W. 365, 
173 Minn. 289—Merchants’ Nat 
Bank of St. Paul v. State Bank 
of Worthington, 214 N.W. 750, 172 
Minn. 24. 


Or.—^Houck V. Bank of Newport, 43 
P.(2d) 179, 150 Or. 295. 

Tex.—Hatley v. West Texas Nat. 
Bank of Big Spring, (Com.App.) 
284 S.W. 540, reversing (Civ.App.) 
272 S.W. 571—Kilgore Nat. Bank 
v. Moore Bros. Lumber Co., (Civ. 
App.) 74 S.W.(2d) 141—Green v. 
Brown, (Civ.App.) 22 S.V/.(2d) 701 
—Slaughter v. First Nat. Bank, 
(Civ.App.) 18 S.W.(2d) 754—E. C. 
Palmer & Co. v. First Nat. Bank, 
(Civ.App.) 2 S.W.(2d) 939. 

Wash.—Phinney v. State, 78 P. 927, 
36 Wash. 236, 104 Am.S.R. 973, 
68 L.R.A. 281. 

5 C.J. p 921 note 64, p 927 note 87 
Cc]. 

Reason for rule 

'‘This is but a recognition of the 
right of contract between the parties, 
that is, to create an assignment, and 
is not at all forbidden by the terms 
of the act, which declares that the 
check itself shall not amount to an 
assignment pro tanto of itself.”— 
Hatley v. West Texas Nat. Bank of 
Big Spring, (Tex.Com.App.) 284 S. 

W. 540, 541, reversing (Civ.App.) 272 
S.W. 571. 

Agreement between banks 
Where M bank, which later closed, 
agreed with depositing banks to 
make arrangements with the Federal 
Reserve Bank to credit all checks 
of depositing banks drawn on it to 
the reserve account of the drawer, 
and to charge them to the reserve 
account of M bank immediately on 
receipt of such checks by the Fed¬ 
eral Reserve Bank, and where M 
bank agreed to maintain on deposit 
with the Federal Reserve Bank suffi¬ 
cient funds to cover the checks of 
the depositing banks, to which plan 
the Federal Reserve Bank agreed, 
and where at the time of M bank’s 
failure it had on deposit with the 
Federal Reserve Bank sufficient 
funds to pay checks of depositing 
banks, there was an equitable assign¬ 
ment to such banks of funds of M 
bank in the Federal Reserve Bank 
at the time of M bank’s failure.—• 
Early & Daniel Co. v. Pearson, (C.C. 
A.Ga.) 36 F.(2d) 732, certiorari de¬ 
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nied 50 S.Ct. 334, 281 U.S. 738, 74 
L.Ed. 1152, Pearson v. Summey & 
Tolson, 50 S.Ct. 352, 281 U.S. 748, 
74 L.Ed. 1160, and Pearson v. Farm¬ 
ers’ Nat. Bank of Monticello, 50 S.Ct. 
248. 281 U.S. 734, 74 L.Ed. 1149. 

Bank’s oral agreement to pay a 
dishonored check created an equita¬ 
ble assignment of funds represented 
thereby, so that the payee could re¬ 
cover from the bank notwithstand¬ 
ing want of written acceptance sign¬ 
ed by the bank and later stoppage 
of payment by the drawer.—Kilgore 
Nat. Bank v. Moore Bros. Lumber 
Co., (Tex.Civ.App.) 74 S.W.(2d) 141. 

Ordinary letter of advice from a 
foreign depositor, directing the bank 
to protect a check does not create 
an equitable assignment.^Eastman 
Kodak Co. v. National Park Bank, 
(D.C.N.Y.) 231 F. 320, affirmed (C.C.. 
A.) 247 F. 1002. 

Promise to deposit funds 
Where a contractor to erect a 
schoolhouse deposited the completion 
payment in bank, gave a lumberman 
furnishing material a check for part 
of the amount, and directed that the 
balance be sent by the bank and de¬ 
posited to the contractor’s credit in 
another bank, which was done, after 
which the contractor drew various 
checks on such other bank for small 
amounts, telling each of the payees 
at the time of delivery to them that 
he had no money in the bank, but. 
that he soon would collect money for^ 
building the schoolhouse and would' 
deposit it in the bank, after which, 
the payees could present their checks 
and get their money, there was no- 
equitable assignment of the fund in 
the second bank to the payees.—^Wise 
V. Johnson, (Tex.Civ.App.) 198 S.W. 
977. 

80. E. C. Palmer & Co. v. First Nat. 
Bank, (Tex.Civ.App.) 2 S.W.(2d). 
939. 

81. Or.—^Houck V. Bank of Newport,. 
43 P.(2d) 179, 150 Or. 295. 

Tenn.—People’s Nat. Bank v. Swift, 
183 S.W. 725, 134 Tenn. 175. 

5 C.J. p 922 note 67. 

82. People's Nat. Bank v. Swift, fiu-- 
pra. 
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the funds represented by a check may estop the 
drawer to claim any interest in such funds.^^ 

On the other hand, the required evidence of an 
agreement to assign or appropriate cannot be in¬ 
ferred from a knowledge of special facts which only 
•one party h^sM 

Entire deposit. In the application of the rule 
that a check may operate as an assignment when 
the surrounding circumstances show that it was 
the intention of the parties for it to do so, it has 
been frequently held, notwithstanding section 189 
of the Negotiable Instruments Law, that a check 
for the entire amount of the deposit shows an in¬ 
tention for it to operate as an assignment, and un¬ 
der such circumstances it will operate as an equita¬ 
ble assignment.SS Under this rule, a check for an 
amount in excess of the deposit in bank does not 
necessarily operate as an assignment of so much 
as is in bank.S6 In Massachusetts, however, the 
statute has been followed literally, and a check, even 
though it is for the entire amount of the deposit, 
in this jurisdiction does not operate as an equita¬ 
ble assignments^ 

Acceptance. An equitable assignment results 
where a check is presented to, and accepted by, the 
bank, the amount being charged against the de¬ 
posit and paid or credited as directed by the holder, 
provided such acceptance is in writing as required 


by the Negotiable Instruments Law.S9 A mere 
assurance, given by an officer of the drawee bank, 
that the drawer has ample funds on deposit, which 
will be set aside to cover the check, is not such an 
acceptance as to constitute an equitable assignment 
of the fund.90 The certification of a check is a 
sufficient acceptance thereof to work an equitable 
assignment of the fund on which it is drawn to 
the amount of the check.^^ 

Cashier's check. A cashier’s check is not pro 
tanto an assignment of funds of the drawer*, under 
the terms of the Negotiable Instruments Law,^^^ 
particularly where given merely as an acknowledg¬ 
ment of indebtedness on the part of the bank.^^ 
Where such a check is issued under circumstances 
indicative of an intent to assign and evidencing an 
appropriation of the fund represented thereby, in¬ 
dependent of the instrument itself, there can be 
no doubt that an equitable assignment is accom¬ 
plished irrespective of the provisions of the Negotia¬ 
ble Instruments Law relating to acceptance.^^ 

Special deposit or particular fund. Where depos¬ 
its are expressly made for the purpose of the pay¬ 
ment of checks by the depositor given for a specified 
purpose, the deposits are special deposits, and checks 
thereon for such payments have been held to con¬ 
stitute equitable assignments of so much of the 
deposits as is necessary to pay them.^5 


83. Green v. Brown, (Tex.Civ.App.) 
22 S.W.(2d) 701. 

84. Scharnberg v. Citizens’ Nat, 
Bank of Spencer, Iowa, (C.C.A. 
Iowa) 33 F.(2d) 673. 

85. Mo.—Thompson v. Main St. 
Bank, 42 S.W.(2d) 56, 226 Mo.App. 
246—^McBwen v. Sterling State 
Bank, 5 S.W.(2d) 702, 222 Mo.App. 
660. 

Pa.—In re Eshenbaugh's Estate, 174 
A, 809, 114 Pa.Super. 341. 

Tex.—Green v. Brown, (Civ.App.) 

22 S.W.(2d) 701. 

6 C.J. p 922 note 65. 

80, Mass.—Dana v. Boston Third 
Nat. Bank, 13 Allen 445, 90 Am.D. 
216. 

Mo.—Pennell v. Ennis, 103 S.W. 147, 
126 Mo.App. 355. 

5 C.J. p 922 note 66. 

87. Burrows v. Burrows, 137 N.E. 
923, 240 Mass. 485, 20 A.L.R. 174, 
correcting 134 N.E. 271. 

88. Iowa.—^Andrew v. State Bank of 
Dexter, 215 N.W. 742, 204 Iowa 
565. 

Tex.—Hall V. First Nat. Bank, (Civ. 
App.) 252 S.W. 828, modified on 
other grounds 254 S.W. 522. 

5 C.J. p 922 note 68. 

89. Superior Nat. Bank v. National 
Bank of Commerce, 157 N.W. 1023, 
99 Neb. 833. 


90, Reo Motor Car Co. v. Western 
Bank & Trust Co., 194 N.E. 392, 
48 Ohio App. 387. 

91. Ga.—Mclntire v. Raskin, 161 S. 
B. 363, 173 Ga. 746, reversing 155 
S.E. 799, 42 Ga.App. 303, and con¬ 
formed to 161 S.E. 661, 44 Ga.App. 
426. 

Neb.—Superior Nat. Bank v- Nation¬ 
al Bank of Commerce, 157 N.W. 
1023, 99 Neb. 833. 

Or.—Miller v. Medford Nat. Bank, 
237 P. 361, 115 Or. 366. 

5 C.J. p 928 note 89. 

Certification before delivery 

Where the drawers of a check pro¬ 
cured certification before delivery, a 
subsequent deposit thereof in a post 
office in an envelope addressed to 
the payee operated as an assignment 
of the drawers’ funds in the drawee 
bank.—Mclntire v. Raskin, 161 S.E. 
363, 173 Ga. 746, reversing 155 S.E. 
799, 42 Ga.App. 303, and conformed 
to 161 S.E. 661, 44 Ga.App. 426. 

92, Fant V. Easley Loan & Trust 
Co., 169 S.E. 659, 170 S.C. 61. 

The sale of a cashier’s check is 

a sale of the bank’s credit and is not 
an assignment pro tanto of funds of 
the drawer bank.—Smalley v. Queen 
City Bank, (Mo.App.) 94 S.W. (2d) 
954. 

93. Amos V, Baird, 117 So. 789, 96 
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Fla. 181, followed in Duncan v. 
Davis, 147 So. 690. 

94. Salzburger Bank v. Standard 
Oil Co., 161 S.E. 584, 173 Ga. 722, 
84 A.L.R. 403. 

Check drawn for transmission of 
special fund 

Cashiers’ checks drawn by a bank 
on a correspondent for the amount 
of a fund deposited by an agent for 
transmission to his principal consti¬ 
tuted an equitable assignment.— 
Salzburger Bank v. Standard Oil Co., 
161 S.E. 584, 173 Ga. 722, 84 A.L.R. 
403. 

Check issued for withdrawal of ad. 
ministrator’s account 
Where an administrator attempted 
to buy a draft for the entire amount 
of his deposit by giving his check 
for the amount thereof, but the bank 
instead gave him a cashier’s check, 
it was held that the cashier’s check 
constituted an assignment of the 
amount of the check and a transfer 
of such amount from the fund it 
was drawn upon, the cashier’s issu¬ 
ance thereof, being considered an ac¬ 
ceptance by the hank.—In re State 
Bank of Brashear, 45 &W.(2d) 117, 
226 Mo.App. 670. 

95. Manget v. National City Bank 
of Rome, 149 S.E. 213, 16$ Ga. 
876. 
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Likewise, according to some authority, where the 
circumstances show that it is the intention of the 
parties that the check be paid out of a particular 
fund, it constitutes an equitable assignment of that 
much of the fund.^® Under such circumstances it 
is not necessary that the check itself should order 
payment out of the particular fund.®*^ 

§ 61, - Order on Particular Fund 

a. In general 

b. Retention of control of fund 

c. Actual or potential existence of fund 

a. In General 

An order for the whole of a particular fund operates 
as an equitable assignment thereof upon notice to the 
drawee, whether It Is accepted or unaccepted. An order 
for a part of a particular fund constitutes an equitable 
assignment thereof If accepted, but the authorities are 
not agreed as to its effect where It is unaccepted. 

Where a draft or order is drawn by a creditor 


on his debtor and in favor of a third person for 
the whole of a particular fund or debt in the debt¬ 
or's hands, it will operate as an equitable assign¬ 
ment of such fund or debt to the payee named in 
the draft or order,^^ and, after notice of such draft 
or order is communicated to the drawee, it will 
bind the fund or debt in his hands, his acceptance 
not being essential.®^ 

Based upon the language of Mr. Justice Story in 
an early law case decided by the United States su¬ 
preme court,1 a number of courts have held that 
a nonnegotiable order on a part of a particular fund 
is not effective as an equitable assignment as against 
a drawee or debtor who has not accepted the order, 
on the ground that the drawee should be protected 
against being subjected to more than one suit or 
to embarrassments and responsibilities not contem¬ 
plated in his original undertaking.2 Other authori¬ 
ties have not considered the remarks of Justice Story 


96. Hatley v. West Texas Nat. Bank 
of Big Spring, (Tex.Com.App.) 284 
S.W. 540, reversing (Civ.App.) 272 
S.W. 571. 

Order to advance check 
Where third persons indebted to 
plaintiff gave an order on defendant 
to advance their check for a nam¬ 
ed sum, the giving of the order and 
oral acceptance by defendant was an 
acknowledgment of his indebtedness 
and constituted an equitable assign¬ 
ment to plaintiff of the named 
amount of the order, it being an ap¬ 
propriation by the third persons of 
a part of particular fund due them 
by defendant in satisfaction of the 
sum due by them to plaintiff.—Clay- 
Butler Lumber Co. v. W. R. Picker¬ 
ing Lumber Co., (Tex.Civ.App.) 264 
S.W. 267, affirmed Clay-Butler Lum¬ 
ber Co. V. W. H. Pickering Lumber 
Co., (Com.App.) 276 S.W. 664. 

97. Hatley v. West Texas Nat. Bank 
of Big Spring, (Tex.Com.App.) 284 
S.W. 540, reversing (Civ.App.) 272 
S.W. 571. 

98. Ala.—^Bank of Luverne v. Ala¬ 
bama Bank & Trust Co., 117 So. 
219, 217 Ala. 635—Dixie Lumber 
Co. v. Toung, 82 So. 129, 203 Ala, i 
115, 

Ind.—^Middle West Roads Co. v. Peo¬ 
ples Nat. Bank & Trust Co. of 
Washington, 4 N.E.(2d) 187. 

Cowa.—City Nat. Bank of Mason 
City V. Independent School Dist 
of Mason City, 179 N.W. 947, 190 
Iowa 25. 

Cy.—^Wallins Creek Collieries Co. v. 

Saylor, 282 S.W. 1095, 214 Ky. 206. 
dass.—^Andrews Electric Co. v. St. 
Alphonse Catholic Total Absti¬ 
nence Soc., 123 N.E. 103, 233 Mass. 
20 . 

ihio.—General Excavator Co. v. Jud¬ 
kins. 190 N.E. 389, 128 Ohio St 


160—Boeder v. Cleveland, 24 Ohio 
Cir.Ct(N.S.) 257. 

Or.—State Bank of Sheridan v. Hei- 
der, 9 P.(2d) 117, 139 Or. 185— 
Wasco County v. New England Eq¬ 
uitable Ins. Co., 172 P. 126, 88 Or. 
465, L.R.A.1918D 732, Ann.Cas. 

1918E 656—Wakefield, Pries & Co. 
V. Parkhurst, 165 P. 578, 84 Or. 
483—^Morris v. Leach, 162 P. 253, 
82 Or. 509. 

Pa.—^Ries v. Ries’ Estate, 185 A. 288, 
322 Pa. 211. 

Tex.—^Hess & Skinner Engineering 
Co. V. Turney, 216 S.W. 621, 110 
Tex. 148, modifying (Civ.App.) 207 
S.W. 171—Clay-Butler Lumber Co. 

V. W. H. Pickering Lumber Co., 
(Com.App.) 276 S.W. 664, affirming 
Clay-Butler Lumber Co. v. W. R. 
Pickering Lumber Co., (Civ.App.) 
264 S.W. 267—Green v. Brown, 
(Civ.App.) 22 S.W.(2d) 701—Love 
v. Austin Bridge Co., (Civ.App.) 5 
S.W. (2d) 570, reversed on other 
grounds Austin Bros. Bridge Co. v. 
Love, (Com.App.) 34 S.W.(2d) 574 
—Atkinson v. Jackson Bros., (Civ. 
App.) 259 S.W. 280, modified on 
other grounds (Com.App.) 270 S. 

W. 848, 38 A.L.R. 1377. 

Utah.—Stewart v. Heywood, 220 P. 
717, 62 Utah 466. 

Va.—^Rinehart & Dennis Co. v. Mc¬ 
Arthur, 96 S.E. 829, 123 Va. 556. 
Wis.—^Baillie v. Currie, 70 N.W. 660, 
95 Wis. 500. 

5 C.J. p 922 note 69. 

Deceased’s order directing a bank 
officer to pay “the 1,000 dollars I 
have on your bank** to plaintiff was 
an equitable assignment of a fund 
covered by certificate of deposit, 
transferring title and constructive 
possession.—Steffen v. Davis, 217 N. 
W. 221, 52 S.D. 283. 

99. Fla.—Bancroft v. Gables Racing 
Ass’n, 157 So. 500. 
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N.J.—Structural Gypsum Corpora¬ 
tion V. National Commercial Title 
& Mortgage Guaranty Co., 151 A. 
839, 107 N.J.Eq. 32, reversing 148 
A. 199, 105 N.J.Eq. 424. 

Tex.—Clay-Butler Lumber Co. v. W. 
H. Pickering Lumber Co., (Com. 
App.) 276 S.W. 664, affirming Clay- 
Butler Lumber Co. v. W. R. Pick¬ 
ering Lumber Co., (Civ.App.) 264 
S.W. 267—Green v. Brown, (Civ. 
App.) 22 S.W.(2d) 701. 

Utah.—Stewart v. Heywood, 220 P. 

717, 62 Utah 466. 

5 C.J. p 923 note 70. 

1. Mandeville v. Welch, (D.C.) 5 
Wheat. 277, 5 L.Ed. 87. 

8. Md.—Smith v. Penn American 
Plate Glass Co., 77 A. 264, 111 Md. 
696—Wilson v. Carson, 12 Md. 54. 
Mo.—^Kiddoo Bros. v. Dalton, 73 Mo. 
App. 667—^Missouri Pac. R. Co. v. 
Wright, 38 Mo.App. 141—^Rice v. 
Dudley, 34 Mo.App. 383. 

Vt.—Carter v. Nichols, 5 A. 197, 58 
Vt. 553. 

Xn Donisiana 

(1) Equity jurisdiction is of a dif¬ 
ferent character from that prevail¬ 
ing in most of the other states as 
will be shown in the title Equity § 
5 [21 C.J. p 24 note 39]. 

(2) In this state the rule gener¬ 
ally obtains that an order on a par¬ 
ticular fund, for a part only, does not 
amount to an assignment of that 
part unless the drawee consents to 
the appropriation by an acceptance 
thereof.—^Red River Valley Bank & 
Trust Co. V. Louisiana Petrolithic 
Const. Co., 77 So. 763, 142 La. 838— 
Poydras v. Delamare, 13 La. 98—^Mil¬ 
ler V. Brigot, 8 La. 533. 

(3) However, where an obligation 
to accept may be fairly implied from 
the custom of the trade, or the 
course of business between the par* 
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as having been intended to apply to a suit in eq¬ 
uity,^ and have held that such an order is effective 
as an equitable assignment as against a nonconsent¬ 
ing debtor,^ it being considered that in equity the 


debtor is protected against a multiplicity of suits 
since it is possible to settle all rights involved in 
the transaction in one suit and by one decree.^ The 
application of this rule, of course, is not confined 


ties as a part of their contract, an 
assignment may result.—^Red River 
Valley Bank & Trust Co. v. Louisi¬ 
ana Petrolithic Const. Co., 77 So. 763, 
142 La. 838—^Poydras v, Delamare, 
supra. 

3. N.T.—Hall V. Buffalo, 2 Ahb.Dec. 
301. 

Ohio.—^Pittsburg, C., C. & St. L. Ry. 
Co. V. Volkert, 50 N.B. 924, 68 
Ohio St. 362. 

Pa.—Caldwell v. Hartupee, 70 Pa. 74 
—^Budd V. Himmelberger, 4 Pa. 
Dist. 545. 

S.C.—Lowndes v. Ladson, 9 S.C.Eq. 
315. 

Tex,—Campbell v. Hilderbrandt, 3 S. 
W. 243, 68 Tex. 22. 

W.Va.—^Wellsburg First Nat. Bank v. 
Kirnberlands, 16 W.Va. 555. 

4. U.S.—Christmas v. Russell, 
(Miss.) 14 Wall. 69, 20 L.Ed. 762— 
The Elmbank, (D.C.Cal.) 72 P. 610. 

Ark.—City Nat. Bank v. Friedman, 
62 S.W.(2d) 28, 187 Ark. 854— 
Moore & Moore v. Robinson, 35 
Ark. 293. 

Cal.—Goldman v. Murray, 129 P. 462, 
164 Cal. 419—Baumgarten v, Cal¬ 
ifornia Pacific Title & Trust Co., 
(App.) 16 P.(2d) 332. 

Iowa.—^V^'heelock v. Hull, 100 N.W. 
863, 124 Iowa 752. 

Ky.—Just V. Woodman, 144 S.W. 379, 
147 Ky. 493. 

Me.—Palmer v. Palmer, 91 A. 281, 
112 Me. 149. 

N.J.—Lanigan v. Bradley, etc., Co., 
24 A. 505, 50 N.J.Eq. 201—Bank 
of Harlem v. City of Bayonne, 21 
A. 478, 48 N.J.Eq. 246, affirmed 25 
A. 20, 48 N.J.Eq. 646—Broka,w v. 
Brokaw, 4 A. 66, 41 N.J.Eq, 215— 
Kirtland v. Moore, 2 A. 269, 40 N. 
J.Eq. 106. 

N.T.—^Lauer v. Dunn, 22 N.E. 270, 
115 N.T. 405, Brill v. Tuttle, 81 N. 
T. 454, 37 Am.R. 515—People v. 
New Tork, 77 N.T. 45—Parker v. 
Syracuse, 31 N.T. 376—Hall v. 
BufCalo, 2 Abb.Dec. 301, 1 Keyes 
193. 

Or.—McDaniel v. Maxwell, 27 P. 952, 
21 Or. 202, 28 Am.S.R. 740. 

5. C.—^Lowndes v. Ladson, 9 S.C.Eq. 
315. 

Tex.—Campbell v. Hilderbrandt, 3 S. 
W. 243, 68 Tex. 22—Humble Oil & 
Refining Co. v. Johnston, (Civ. 
App.) 5 S.W.(2d) 836—^Toungberg 
V. El Paso Brick Co., (Civ.App.) 
155 S.W. 715. 

Va.—Southern Residence Corpora¬ 
tion V. City Supply Co., 169 S.E. 
679, 160 Va. 660—Watson v. Brun¬ 
ner, 105 S.E. 97, 128 Va. 600. 
Wash.—Dickerson v. City of Spo¬ 
kane, 66 F. 381. 26 Wash. 292— 


Seattle v. Liberman, 37 P. 433, 9 

Wash. 276. 

W.Va.—^Wamsley v. Ward, 65 S.E. 

998, 61 W.Va. 65—Wellsburg First 

Nat Bank v. Kirnberlands, 16 W. 

Va. 555. 

5 C.J. p 926 note 85 [e], [f]. 

In nuassachusetts 

(1) There is dicta in a number of 
early law cases to the effect that an 
order on a part of a fund, unaccept¬ 
ed by the debtor, does not constitute 
an equitable assignment.—^Tripp v. 
Brownell, 12 Cush. 376—Palmer v. 
Merrill, 6 Cush. 282—Gibson v. Cook, 
20 Pick. 15, 32 Am.D. 194. 

(2) In the first bill in equity to en¬ 
force a partial assignment brought 
before the Massachusetts supreme 
court, however, these cases were re¬ 
viewed and discounted as authority 
for such a proposition, and it was 
declared that a partial assignment 
would be recognized in equity, al¬ 
though not accepted by the debtor, 
where the debtor was before the 
court and by his answer asked the 
court to determine the right of the 
different claimants.—^Jajnes v. City 
of Newton, 8 N.E. 122, 142 Mass. 
366. 

(3) When the question was at 
length squarely presented to the 
Massachusetts supreme court it held, 
in accordance with the rule stated in 
the text, that an order on a part of 
a particular fund is a valid assign¬ 
ment in equity as against the debtor, 
trustee or stakeholder, without his 
assent or acceptance.—^Andrews 
Electric Co. v. St Alphonse Catholic 
Total Abstinence Soc., 123 N.E. 103, 
233 Mass. 20. 

In Pennsylvania 

(1) It has been held that an order 
for a part of a particular fund in 
the hands of a debtor who is a pri¬ 
vate individual constitutes an equi¬ 
table assignment thereof as against 
such debtor although he has not con¬ 
sented to or accepted the order.— 
Caldwell v. Hartupee, 70 Pa. 74— 
Sturdevant v. Roberts, 5 Kulp 99— 
Budd V. Himmelberger, 4 Pa.Dist. 

545. 

(2) Likewise it has been held that 
an order on a part of a fund in the 
hands of a church is a valid equita¬ 
ble assignment as against the church 
although not accepted by it.—^W. S. 
Cooper Brass Works v. Nass, 13 Pa. 
Dist. 405. 

(3) However, it has been held that 
an order on a municipal corporation 
to pay an indebtedness or an instru¬ 
ment in. the form of an assignment 
thereof, not consented to or accepted 
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by it, is not effective, as against the 
corporation, as an equitable assign¬ 
ment.—Vetter v. Meadville, 85 A. 19, 
236 Pa. 563—Geist's Appeal, 104 Pa. 
351—^Philadelphia’s Appeal, 86 Pa. 
179. 

(4) Also, it has been held that an 
instrument purporting to transfer a 
part of a debt to arise for wages not 
yet earned does not constitute an eq¬ 
uitable assignment as against the 
employer, where not accepted by 
him.—Jermyn v. Moffitt, 75 Pa. 399 
—^Fairgrieves v. Lehigh Navigation 
Co., 2 Phila. 182. 

In Wisconsin 

(1) There is dictum to the effect 
that an order on a part of a partic¬ 
ular fund will constitute a valid eq¬ 
uitable assignment as against the 
debtor without his consent.—^Baillie 
V. Currie, 70 N.W. 660, 95 Wis. 500. 

(2) However, in cases involving 
partial assignments but not orders 
on a particular fund, it has been 
held that the debtor has a right to 
pay his debt in solido, and to refuse 
to be subjected to suits by several 
claimants and that no notice of the 
assignment of a part of a debt, no 
matter how complete in equity as be¬ 
tween the assignor and assignee, can 
destroy this right of the original 
debtor without his consent.—Dugan 
V. Knapp, 81 N.W. 412, 105 Wis. 320 
—Skobis V. Ferge, 78 N.W. 426, 102 
Wis. 122. 

Orders given effect as preferred 
claims 

Where some of certain building 
contractors and mechanics having 
claims against a fund in the hands 
of the owner of the building also 
had orders drawn on a part of the 
fund, the court stated that it was 
not willing to say that these orders 
were in force and effect equitable as¬ 
signments of a part of the fund so 
as to authorize an action on the part 
of the holder of the order directly 
against the drawee. However, the 
court held that the holders of the 
orders were entitled to rights su¬ 
perior to the other claimholders who 
had no such orders.—C. K. of A. Hall 
Co. V. Lloyd Bros. Co., 14 Ohio Cir. 
Ct. 30, 7 Ohio Cir.Dec. 203. 

5. U.S.—The Elmbank, (D.C.Cal.) 72 
F. 610. 

Me.—Palmer v. Palmer, 91 A. 281, 
112 Me. 149. 

Mass.—^Andrews Electric Co. v. St. 
Alphonse Catholic Total Abstinence 
Soc., 123 N.E. 103, 233 Mass. 20. 
Ohio.—^Pittsburg, etc., R. Co. v. Vol¬ 
kert, 50 N.B. 924, 58 Ohio St 362. 
j Or.—McDaniel v. Maxwell, , 27 P. 952, 
21 Or. 202. 28 Am.S.R. 740. 
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to suits in equity, under systems of practice where¬ 
in legal and equitable relief are administered in 
the same forum and according to the same general 
plan.® However, such an order will not be effective 
as an equitable assignment as against a debtor who 
has not accepted it, in an action where he is not 
protected by a joinder of all parties involved, so 
that the rights of each in the fund can be deter¬ 
mined in one suit and settled by one decree.*^ 

The authorities are in substantial agreement in 
holding that an equitable assignment results from 
an order on a particular fund, although not accepted 
by the drawee, where the controversy arises merely 
between the drawer and payee, and after notice to 
the drawee, as against attaching creditors of the 
drawer,S or where the drawee does not object to 
payment but interpleads for the purpose of effecting 
a proper distribution.^ In such case the rule against 
an equitable assignment does not apply.^O 

An order drawn on a debtor, payable out of a 
debt or fund in or coming into his hands, will op¬ 
erate as an assignment of either the whole or part 
of such debt or fund, depending on whether the 
order is for the whole or for a part thereof, if the 


order is accepted by the drawee.^i In the absence 
of statute, such acceptance may be oralis or con- 
ditional.l3 The acceptance, however, of an order 
drawn on a particular fund binds the drawee to 
make payment only to the amount of the fund due 
or to become due the drawer.^^ 

In order that the order may constitute an equita¬ 
ble assignment the particular fund from which pay¬ 
ment is to be made must be expressly or impliedly 
indicated consequently an order for the payment 
of money in the form of a negotiable bill, except 
that it is not payable to bearer or to order, does 
not of itself effect an equitable assignment.^® How¬ 
ever, only such designation of the particular fund 
is necessary as will make the intention of the par¬ 
ties clear,!*^ and the particular fund intended may 
be shown by parol evidence.Thus, the fact that 
the order is in writing does not prevent the parties 
from afterward agreeing upon some particular fund 
out of which it should be paid; in such case the 
order, together with such subsequent agreement, 
operates as an equitable assignment pro tanto of 
such specified fund.^^ The test would seem to be 
whether the drawee is confined to the particular 


Tex.—Campbell v. Hilderbrandt, 3 S. 
W. 243, 68 Tex. 22. 

6. Cal.—Grain v. Aldrich, 38 Cal. 
514, 99 Am.D, 423. 

Wash.—^Dickerson v. City of Spo¬ 
kane, 66 P. 381, 26 Wash. 292. 

7. Cal.—Grain v. Aldrich, 38 Cal. 
514, 99 Am.D. 423. 

Ga.—Shearer v. Shearer, 72 S.E. 428, 
137 Ga. 51—^Rivers v. Wright, 43 S. 
E. 499, 117 Ga. 81. 

Minn.—^Dean v. St. Paul, etc., R. Co., 
55 N.W. 628, 53 Minn. 504, 

8. Cal.—^Baumgarten v, California 
Pac. Title & Trust Co., 16 P.(2d) 
332, 127 Cal.App. 649. 

Ga.—Lawson v. Lyon, 71 S.E. 149, 
136 Ga. 214. 

N.J.—Germania Bldg., etc.. Assoc, v. 
B. Praenkel Realty Co., 88 A. 305, 
82 N.J.Eq. 49. 

N.C.—^Page Trust Co. v. Carolina 
Const. Co., 132 S.E. 804, 191 N.C. 
664. 

Vt.—Burditt v. Porter, 21 A. 955, 63 
Vt. 296, 25 Am.S.R. 763. 

6 C.J, p 927 note 87. 

As against the maker 
A building contractor’s order on 
the owner for money due or to be¬ 
come due under the contract need 
not be accepted by the owner, to be 
valid as against the maker.—^Wright 
Ogden Co. v. Strayer, 165 N.Y.S. 569. 

9-. Cal.—Oxnard School Dist. v. 
Penn, 23 P.(2d) 828, 132 CaLApp. 
763. 

Ga.—^Brown v. Southern Ry. Co., 79 
S.E. 152, 140 Ga 539. 


Mont.—^Davis v. Claxton, 268 P. 787, 
82 Mont. 574. 

Tex.—Gravel Co. v. Watson, (Civ. 

App.) 190 S.W. 205. 

Utah.—Stewart v. Hey wood, 220 P. 
717, 62 Utah 466. 

10. Stewart v. Heywood, supra. 

11. U.S.—First Nat. Bank v. Fideli¬ 
ty & Deposit Co. of Maryland, (C. 
C.A.Kan.) 65 P,(2d) 959. 

Ala—Greil v. Durr, 84 So. 743, 203 
Ala. 644. 

Ariz.—^Allen v. Hamman Lumber Co., 
34 P.(2d) 397. 

Cal.—Los Angeles City School Dist. 
of Los Angeles County v. Tucker, 
278 P. 507, 99 Cal.App. 390, re¬ 
hearing denied 279 P. 491—Barlow 
V. Lande, 147 P. 231, 26 Cal.App. 
424. 

Colo.—Central Nat. Bank v. Spratlen, 
43 P. 1048, 7 Colo.App. 430. 

Ind.—^Kintz v. Scully Steel & Iron 
Co., 110 N.B. 986, 184 Ind. 169. 
Tex.—^Hess & Skinner Engineering 
Co. V. Turney, 216 S.W. 621, 110 
Tex. 148, modifying (Civ.App.) 207 
S.W. 171. 

Va.—Mack Mfg. Co. v. Smoot, 47 S.E. 
859, 102 Va. 724. 

W.Va.—Stevenson v. Kyle, 24 S.E. 

886, 42 W.Va. 229, 57 Am.S.R. 854. 
Wis.—^Wisconsin Foundry & Machine 
Co. V. Capital City Canning Co., 
223 N.W. 446, 198 Wis. 164. 

5 C.J. p 927 note 88. 

On agreement of vendee 
An order by the vendor to the ven¬ 
dee to pay a part of the purchase 
money to a third person operated as 
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an equitable assignment of so much 
of his demand on the vendee where 
the vendee agreed that the assignee 
should have a lien.—^Prichard v. 
Warner, 4 Ky.L. 349, 11 Ky.Op. 751. 

12. McLin v. Wheeler, 5 Sneed 
(Tenn.) 687—5 C.J. p 927 note 88 
[e]. 

13. Me.—Thayer v. Havener, 6 Me. 

212 . 

Md.—Gill V. Weller, 52 Md. 8—^Ros- 
enstock v. Ortwine, 46 Md. 388. 

14. N.T.—Carboy v. Polstein Realty, 
etc., Co., 114 N.Y.S. 838, 62 Misc. 
302. 

N.C.—Hall V. Jones, 66 S.E. 350, 151 
N.C. 419. 

Tex.—Comer v. Floore, (Civ.App.) 88 
S.W. 246. 

5 C.J. p 928 note 90. 

15. N.Y.—Conti v. Rhind, 164 N.Y.S. 
52. 

Tex.—Campbell v. Hilderbrandt, 3 S. 

W. 243, 68 Tex. 22. 

5 C.J. p 923 note 71, p 924 note 73. 
1©. Cal.—Guggenhime & Co. v. La- 
mantia, 276 P. 995, 207 Cal. 96. 
N.Y.—Noe V. Christie, 51 N.Y. 270. 

17. Neb.—^Hoagland v. Erck, 10 N. 
W. 498, 11 Neb. 580. 

N.Y.—Muller v. Kling, 103 N.E. 138, 
209 N.Y. 239—Brill v. Tuttle, 81 N. 
Y. 454, 37 Am.R. 515. 

5 C.J. p 924 note 74. 

18. First National Bank of Wells- 
burg V. Kimberlands, 16 W.Va. 555. 

19. McDaniel v. Maxwell, 27 P, 952, 
21 Or. 202. 
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fund, or whether, although a specified fund is men¬ 
tioned, he would have the power to charge the or¬ 
der to the general account of the drawer.^® 

Congressional order on government corporation. 
A congressional resolution, authorizing the presi¬ 
dent to require a corporation, of which the govern¬ 
ment is the sole stockholder, to pay plaintiff's claim 
has been held to constitute an equitable assignment.^! 

b. detention of Control of Pund 

The drawer must divest himself of all control over 
the particular fund. 

If the drawer of an order delivers it to his own 
agent or otherwise retains the subject under his 
own control, the transaction is not an equitable 
assignment,22 because, as already stated above in 
section 58, in order to constitute an equitable as¬ 
signment there must be an irrevocable appropriation 
of the subject matter to the use of the assignee. 
So a direction of a party to his own agent to pay 
out funds is not an assignment before such payments 
are actually made.23 

c. Actual or Potential Existence of Fund 

The fund assigned must have either an actual or a 
potential existence. 

It is not essential that a fund assigned by an 
order should have an actual existence at the time 
the order is drawn, but it is sufficient if it exists 
potentially.24 Thus an equitable assignment may 


§ 62 

as well be made of a fund to come into the hands 
of the drawee, by virtue of an agency, as of the 
money actually in hand.25 An order drawn by 
the owner of certain claims on his agent or attor¬ 
ney, to pay a certain sum out of the proceeds of 
such claims, operates only as an assignment of the 
proceeds of such claims as are collected by such 
agent or attorney, and does not operate as an eq¬ 
uitable assignment of the claims themselves,^® and 
therefore it has been held that such claims are 
subject to garnishment by the creditors, of the 
drawer.27 However, either an actual or a poten¬ 
tial existence of the fund is necessary,^® and it must 
be at least some liquidated demand capable of being 
enforced in a court of justice.29 

§ 62. -Power of Attorney 

A power of attorney to receive or collect. If based 
on a valuable consideration and Intended to so operate, 
may constitute an equitable assignment. 

A power of attorney given to one to collect or 
receive a debt or fund will, as between the parties 
thereto, operate as an equitable assignment of the 
debt or fund authorized to be collected or received, 
where such power is coupled with an interest in 
the subject matter and is intended as a transfer 
of it.2® If, however, the power is not made upon 
a valuable consideration or is a mere naked au¬ 
thority, it will not operate as an equitable assign- 


20 . McDaniel v. Maxwell, supra. 

Zl. U. S. Sugar Equalization Board 
V. P. De Ronde & Co., (C.C,A,Del,) 
7 F.(2d) 981, affirming (D.C.) P. 
De Ronde & Co. v. U. S. Sugar 
Equalization Board, 299 F. 659, 
certiorari granted U. S. Sugar 
Equalization Board v. P. De Ronde 
& Co., 46 S.Ct 107, 269 U.S. 548, 70 
L.Ed. 406. 

22. N.J.—Myers v. Forest Hill Gar¬ 
dens Co., 147 A. 911, 105 N.J.Eq. 
584, affirming 141 A. 808, 103 N.J. 
Eq. 1. 

Okl.—Illinois Powder Mfg. Co. v. Se¬ 
curity Bank & Trust Co., 50 P. 
<2d) 411. 

6 C.J. p 924 note 75. 

23. Ya.—Beers v. Spooner, 9 Leigh 
(36 Va.) 153. 

Wash.—^In re Cleary, 38 P. 79, 9 
Wash. 605. 

5 C.J. p 924 note 77. 

24. Ky.—^Wallins Creek Collieries 
Co. V. Saylor, 282 S.W. 1095, 214 
Ky. 206. 

Mo.—Halvorson v. Commerce Trust 
Co., (App.) 222 S.W. 897. 

N.J.—Structural Gypsum Corpora¬ 
tion V. National Commercial Title 
& Mortgage Guaranty Co., 151 A. 
839, 107 N.J.Eq. 32, reversing 148 
A. 199, 105 N.J.Eq, 424. 


Ohio.—Koblitz v. Koblitz, 23 Ohio 
Cir.Ct.(N.S.) 85. 

Or.—^Wasco County v. New England 
Equitable Ins. Co., 172 P. 126, 88 
Or. 465, L.R.A.1918D 732, Ann.Cas. 
1918E 656. 

Tex.—^First Nat Bank v. Slaton In¬ 
dependent School Dist, (Civ.App.) 
58 S.W. (2d) 870—Love v. Austin 
Bridge Co., (Civ.App.) 5 S.W.(2d) 
670, reversed on other grounds 
Austin Bros, Bridge Co. v. Love, 
(Com.App.) 34 S.W.(2d) 574—At¬ 
kinson V. Jackson Bros., (Civ.App.) 
259 S.W. 280, modified on other 
grounds (Com.App.) 270 S.W. 848, 
38 A.L.R. 1377. 

Wis.—^Black Hawk State Bank v. 
Kinzler, 215 N.W. 433, 194 Wis. 
29. 

5 C.J. p 924 note 79. 

Draft on taxes to he collected 
Where a bank loaned money to 
trustees of a school district for cur¬ 
rent expenses of conducting a school, 
and the trustees gave it a draft on 
the tax collector of the county, to be 
paid from taxes collected from the 
district during the year, the draft 
was an equitable assignment of such 
funds, and enforceable in equity.— 
Baggerly v. Bainbridge State Bank, 
128 S.E. 766, 160 Ga. 556. 
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25. Cal.—Pope v. Huth, 14 Cal. 403. 
Ga.—^Walton v. Horkan, 38 S.E. 105, 

112 Ga. 814, 81 Am.S.R. 77. 

Utah.—Salt Lake City Bd. of Educa¬ 
tion V. Salt Lake Pressed Brick 
Co., 44 P. 709, 13 Utah 211. 

28. Fowler State Bank of Fowler, 
Colo., V. Elder, 15 P.(2d) 622, 91 
Colo. 362—5 C.J. p 925 note 82. 

A tenant’s assignment of the pro. 
ceeds of sale by the furnisher of seed 
of beans raised by the tenant, if made 
pursuant to a contract between the 
tenant and the seed company, was 
insufficient as against an attaching 
creditor, where such a sale was not 
made.—Fowler State Bank of Fowl¬ 
er, Colo., V. Elder, 15 P.(2d) 622, 91 
Colo. 362. 

27. Fowler State Bank of Fowler, 
Colo., V. Elder, supra—5 C.J. p 925 
note 83. 

26. Ohio.—Koblitz v. Koblitz, 23 
Ohio Cir.Ct.(N.S.) 85. 

Tex.—Canfield v. Wright, (Civ.App.) 

267 S.W. 301. 

5 C.J. p 925 note 81. 

29. Kendall v. U. S., (CtCl.) 7 Wall. 
113, 19 L.Bd. 85. 

30. Rinehart & Dennis Co. v. Mc¬ 
Arthur, 96 S.E. 829, 123 Va. 556— 
5 C.J. p 912 note 26 [g], p 928 note 



ASSIGNMENTS 


6 C.J.S. 


§ 62 

ment^^ Likewise, a power of attorney to collect 
a claim, although declared to be irrevocable, is not 
an assignment and does not preclude a subsequent 
release by the alleged assignor.^^ 

Where the power is based upon a valuable con¬ 
sideration, and there is manifested an intent to 
part with the ownership, it is immaterial that it 
is delivered to an attorney representing both the 
owner of the chose in action and the person to 
receive it.^^ 

§ 63. Assignment of Joint Rights or Debts 

While the rule differs in equity, at law, in the ab¬ 
sence of a statute to the contrary, all joint owners must 
join In an assignment to a stranger; and a creditor 
cannot split by assignment his claim against Joint 
debtors. 

Where there are several holders of a chose in 
action or obligees of an instrument, in order to as¬ 
sign the chose in action or instrument at law, in 
the absence of a statute to the contrary, all the 
holders or obligees must join in the assignment,^^ 
unless the assignment is between the holders or 
obligees.35 Likewise, as a creditor cannot split 
up his demand against a debtor, so he cannot as¬ 
sign a joint obligation of two debtors as against 
one merely.3® In equity, however, one of two or 
more owners of a contract or chose in action may 
assign his share or interest therein.37 

§ 64, Capacity and Assent of Parties in Gen¬ 
eral 

The mutual assent of parties competent to enter a 
contract Is essential to an assignment. 


An assignment being a contract, the competency 
and authority of parties to assignments are gov¬ 
erned by the rules of law applicable to contracts 
in general,which is discussed in the title Contracts 
§ 27 [13 CJ. p 262 notes 62-^7]. 

Being fundamentally contractual in character, 
mutual assent is of course essential to the validity 
of an assignment.39 

§ 65. Mistake 

The general principles which govern the effect of 
mistakes In contracts are applicable to assignments. 

The effect of a mistake in making or entering 
into an assignment is the same as that in contracts 
generally,^® as discussed in the title Contracts § 
135 [13 C.J. p 369 note 20 et seq]. Accordingly a 
mistake may be such as to prevent any agreement 
from being formed and thereby defeat the assign- 
ment.4i On the other hand, a mere mistake of law 

may not defeat the assignment.'^^ 

Mistake as a ground for equitable relief is con¬ 
sidered in the title Equity § 47 [21 C.J. p 86 note 
27-p 98 note 43], as a ground for reformation of 
instruments in the title Reformation of Instruments 
§§ 26-28 [S3 C.J. p 927 note 83-p 938 note 98], and 
as a ground for cancellation of instruments in the 
title Cancellation of Instruments § 27 [9 C.J. p 1166 
note 67-p 1169 note 87]. 

§ 66. Fraud, Duress, and Undue Influence 

Assignments are voidable where procured by fraud, 
duress, or undue influence. 

Assignments, like other contracts, are voidable 


91. See O’Neal v. Saline County 
Coal Co., 199 Ill.App. 192. 

Delivery of an order to an agent see 
supra § 58 b. 

31. In re Columbia Shoe Co., (C.C. 
A.N.T.) 289 F. 465—5 C.J. P 929 
note 92. 

32. Napier v. McLeod, 9 Wend.(N. 

T.) 120. 

33. Rinehart & Dennis Co, v. Mc¬ 
Arthur, 96 S.E. 829, 123 Va. 566. 

34. Ark.—^Robinson v. Denton, 6 
Ark. 283—^Roane v. Lafferty, 5 Ark. 
465. 

Ky.—Roberts v. Elliott, 3 T.B.Mon. 
395. 

5 C.J. p 929 note 93. 

35. Jauman v. McCusick, 137 P. 254, 
166 Cal. 517. 

Partners 

Where two partners assigned their 
interest In a contract to a third part¬ 
ner, assigning in their own names, 
the legal effect of the transfer was 
the same as though the instrument I 
had purported to be in the partner¬ 


ship name.—Jauman v. McCusick, 
137 P. 254, 166 CaL 517. 

36. Ky.—^Lyon v. Lyon, 4 Bibb 438. 
N.T.—^Mulford V. Hodges, 10 Hun 79. 
Splitting of causes of action gener¬ 
ally see Actions § 102. 

37. Irwin’s Bank v. Fletcher Saving 
& Trust Co., 145 N.E. 869, 195 Ind. 
669, modified on other grounds 146 
N.B. 909, 196 Ind. 669—6 C.J. p 
929 note 95. 

One of the parties to a contract, 
creating a special fond for certain 
purposes, may, without the consent 
of the other parties, assign his in¬ 
terest therein, subject to the prior 
rights of the others therein, in the 
absence of statutory or contractual 
, restrictions.—^Irwin’s Bank v. Fletch¬ 
er Savings & Trust Co., 145 N.E. 869, 
195 Ind. 669, modified on other 
grounds 146 N.B. 909, 195 Ind. 669. 

sa Marx V. Raley, 92 P. 519, 6 Cal. 

App. 479—5 C.J. p 939 note 84. 
Authority of particular persons to 
contract or assign: 

Agent see Agency § 104. i 
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Attorney see Attorney and Client § 
103 [6 C.J. p 657 notes 94, 98]. 
Ofiic<jr of corporation see Corpora¬ 
tions § 1039 C14A C.J. p 418 note 
30-p 419 note 42]. 

Capacity of particular persons to 
contract and the effect of their 
contracts: 

Drunken persons see Drunkards § 
9 [19 C.J. p 809 notes 61-76, p 
315 note 80-p 816 note 87]. 
Insane persons see Insane Persons 
§ 107 et seq. [32 C.J. p 725 note 
23 et seq]. 

33. Commercial Bank v. Rufe, (C.C. 
Va.) 92 F. 789, affirmed 94 F. 650, 
40 C.C.A. 27. 

40. U.S.—^Erwin v. U. S., (CtCl.) 97 
U.S. 392, 24 L.Ed. 1065. 

Ky.—Kentucky Refining Co. v. Wag- 
eener, 131 S.W. 188, 140 Ky. 444. 

5 C.J. p 939 note 96. 

41. Flynn v. Smith, 98 N.T.S. 66, 
111 App.Div. 870. 

42. Hughes* Bst, 6 Pa.Co. 168—5 C. 
J. p 939 note 96 [h]. 
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at the option of the injured party if procured by' the amount due thereon has been held insufficient 

fraud,43 duress,44 or undue influence.45 In deter- to constitute fraud.43 

mining whether fraud, duress, or undue influence 

was brought to bear upon the assignor, resort must § 67. Motive 

be had to the rules governing contracts generally.^ ordinarily the motives influencing the assignor In 
Thus, in determining whether fraud or undue in- i making the assignment are immaterial. 

fluence exists, with respect to assignments, the • Usually it is of no importance to the debtor what 

court must of necessity look to the surrounding motives influenced the assignor in making the as- 

circumstances such as the situation of the parties signment.^® Thus, in the absence of statutory pro- 
and the influences that control their actions,47 but visions relating to the matter, it is no objection 

a mere suspicion of fraud or undue influence is to the assignment of a cause of action that it was 

insufficient to vitiate the assignment.43 The mere made for the purpose of more convenient enforce- 
circumstance that plaintiff was induced to assign ment,5i or of enabling the assignor to become a 
a note to the debtor’s agent for a sum less than competent witness,52 or to avoid an incapacity of the 


43. Mass.—Gadsby v. Gadsby, 175 
N.E. 495, 275 Mass. 159, 74 A.L.R. 
434. 

Mo.—Metropolitan Paving Co. v. 
Brown-Crummer Inv. Co., 274 S.W. 
815. 

N.Y.—^Jules Wallace & Co. v. Thos. 
Roulston, Inc., 227 N.Y.S. 158, 131 
Misc. 478. 

Pa.—^Williams’s Estate, 9 Pa.Dist. & 
Co. 479—^Winters’s Estate, 29 Pa. 
Dist. 982. 

Va—^Harris v. Coleman, 170 S.E. 687. 

5 C.J. p 859 note 83, p 939 notes 97, 
98, 

Effect of fraud in inducing contract 
see Contracts §§ 165-167 [13 C.J. p 
394 note 12-p 396 note 89]. 

Assignments of wages 

Good faith and a valuable consid¬ 
eration are essential to an assign¬ 
ment of wages and salary.—^Harri¬ 
son V. Louisville, etc,, R. Co., 23 So. 
790, 120 Ala. 42—Wellborn v. Buck, 
21 So. 786, 114 Ala 277—Gragg v. 
Martin, 12 Allen (Mass.) 498, 90 Am. 
D. 164—Bell V. Mulholland, 90 Mo. 
App. 612—^Runnells v. Bosquet, etc., 
Co., 60 N.H. 38. 

44. Ga—Green v. Potomac Engi¬ 
neering, etc., Co., 69 S.E. 544, 135 
Ga. 387. 

Mich.—Lewis v. Doyle, 148 N.W. 407, 
182 Mich. 141. 

W.Va.—Spang v. Robinson, 24 W.Va 
327. 

6 C.J. p 939 note 99. 

45. Moore’s Adm'r v. Edwards, 58 
S.W. (2d) 915, 248 Ky. 617—6 C-J. 
p 940 note 1. 

40. Rollins V. Smith, 238 P. 171, 72 
Cal.App. 773. 

Fraud, duress, and undue influence 
in contracts see Contracts §§ 153- 
188 [13 C.J. p 382 note 26 et seq]. 

Prand not shown 

(1) Complainant claimed the right 
to have S declared a trustee for him 
in certain bonds. Without fraud and 
for a valuable consideration he as¬ 
signed his interest and equity in the 
bonds to E. He alleged that S had 
so complicated the legal situation 


^ and his legal rights that he was led 
to believe that he would be unable 
to secure possession of the bonds, 
and would be defeated if he brought 
action therefor, and that he was 
thereby induced to consent to the 
assignment, but it was not alleged 
that E led him into any such belief, 
and it was expressly stated that he 
was not charged with any fraud. 
Accordingly, even though the general 
rule that misrepresentations of law 
do not constitute fraud did not ap¬ 
ply, complainant had no right to 
avoid the assignment, nor were his 
rights enlarged by the fact that E 
obtained the assignment with the 
intention of transferring the title to 
S, and did assign to S the interest 
acquired.—Church v. Swetland, (N. 
Y.) 243 P. 289, 156 C,C.A. 69, appeal 
dismissed 39 S.Ct. 256, 249 U.S. 579, 
63 L.Ed. 785. 

(2) Where the beneficiary of a tes¬ 
tamentary trust, an experienced 
business man, applied for a loan, and 
later received twenty-one hundred 
dollars upon signing an assignment 
of fifty-four hundred dollars worth 
of securities which the beneficiary 
was to receive from the trust if liv¬ 
ing at the age of forty-three, over 
two and one-half years in the future, 
the evidence failed to sustain the al¬ 
legation that the assignment was 
obtained by fraud and duress, and 
was unconscionable and unenforce¬ 
able at law or in equity.—^In re 
Bechtoldt’s Estate, 289 N.Y.S. 838, 
159 Misc. 725. 

Salary assigmneiLt 

Where, in the execution of an in¬ 
strument purporting to be a salary 
assignment, no fraud was practiced 
upon the assignor, and no fiduciary 
or confidential relation existed be¬ 
tween him and the assignee, or the 
latter's attorney who procured the 
execution of the instrument, and 
where it appears that the assignor 
could read and write, and no excuse 
for not reading the instrument ap¬ 
pears, the assignor cannot evade lia¬ 
bility under the contract upon the 
ground that ho was fraudulently in¬ 
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duced to execute it by representa¬ 
tions, made by the attorney for the 
assignee, that the instrument was 
but an evidence of the assignor’s in¬ 
debtedness to the assignee.—Spur¬ 
lock V. Garner, 144 S.E. 819, 38 Ga. 
App. 614. 

Effect of signing a written contract 
generally see Contracts §§ 137-140 
[13 C.J. p 370 note 25-p 373 note 
43]. 

Undue inAueuce 

In order to avoid an assignment on 
the grounds of undue influence, the 
influence brought to bear, upon the 
mind of the assignor must have been 
such as to overpower his mind and 
overcome his will at the time the 
assignment was executed.—Rollins v. 
Smith, 238 P. 171, 72 Cal.App. 773. 

47. Moore’s Adm’r v. Edwards, 68 
S.W.(2d) 915, 248 Ky. 517. 

48. Cal.—Rollins v. Smith, 238 P. 
171, 72 Cal.App. 773. 

N.Y.—Corinna v. Continental Casual¬ 
ty Co., 286 N.Y.S. 838, 158 Misc. 
828. 

49. Sigler v. Sigler, 158 P. 864, 98 
Kan. 624, L.R.A.1917A 725. 

50. Schwartz v. Fletcher, 265 N.Y.S. 
277, 238 App.Div. 554—^Hoppe v. 
Russo-Asiatic Bank, 193 N.Y.S. 250, 
200 App.Div. 460—5 C.J. p 940 note 
2 . 

51. Schwartz v. Fletcher, 265 N.Y.S. 
277, 238 App.Div. 554—Hoppe v. 
Russo-Asiatic Bank, 193 N.Y.S. 250, 
200 App.Div. 460—5 C.J. p 940 note 

3. 

For purpose of bringing the action 
Assignments of claims of produc¬ 
ers against a dairy company for the 
sale of milk products were valid, al¬ 
though made for the purpose of 
bringing action thereon.—Perkes v. 
Utah Idaho Milk Co., (Utah) 39 P. 
(2d) 308. 

59. Vassear v. Livingston, 13 N. 
Y. 248—Nelson v. Smith, 3 Abb.Pr* 
(N.Y.) 117. 
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assignor to bring an action,or to permit the 
bringing of a suit which the assignor could not 
have brought as a nonresident,or to confer ju- 
risdiction,55 or to prevent the removal of the action 
into the federal court,56 or to defeat a counter¬ 
claim,^ 7 or to avoid a cost bond which the assignor 
would have been compelled to give.58 However, 
under statutes authorizing suit by a bona fide as¬ 
signee, or by the real party in interest, it is a good 
defense to an action by an assignee against the 
debtor that the assignment was merely colorable, 
having been made without consideration, and for 
the purpose of evading a disability of the assignor 
to sue,59 or of enabling him to testify,or to 
confer jurisdiction on a particular court.51 

§ 68. Legality of Object 

Assignments violating statutes or public policy are 
invalid. 

An assignment is invalid which violates express 
or implied statutory prohibitions or which is con¬ 
trary to public policy.52 Statutory modifications 
may, of course, lend validity to an assignment void 
as against public policy at common law. Thus an 
assignment of an injured party^s cause of action 
against a tort-feasor to another tort-feasor has been 
held notTo be void as against public policy in view 
of a statute equalizing the burden between solvent 
tort-feasors.59 

§ 69. Consideration 

While a valuable consideration Is always required to 


support an equitable assignment, as between an assignee, 
who has acquired legal title to the chose, and the ob¬ 
ligee in the chose, consideration is unnecessary; but 
to support an assignment between the assignor and the 
assignee, or those claiming under them, consideration is 
necessary. 

As between the assignee and the debtor, or the 
obligor in the chose assigned, the rule is sometimes 
broadly stated to be that the subject of considera¬ 
tion, or want thereof, is not open to the latter, 
his obligation being to pay, and it being immate¬ 
rial to him whether or not the party to whom he 
is compelled to pay gave value for the obligation, 
the only interest of the obligor being that he shall 
be required to pay his debt to but one person. It 
is better, however, to confine the rule to assignments 
recognized, either at common law or under statutes, 
as carrying the legal title to the chose assigned.54 
Accordingly, as between the assignee and the debt¬ 
or, where the legal title has been assigned, the fact 
that no consideration was paid for the assignment 
does not invalidate it,55 and under the circumstances 
hereinafter discussed in section 132, lack of con¬ 
sideration cannot be interposed as a defense to 
an action based on an assignment. Where, how¬ 
ever, a consideration is necessary to convey a right 
to bring suit upon a cause of action, as between the 
debtor and the assignee, a consideration may be 

necessary.® 5 

Between assignee and assignor. As between the 
assignee and the assignor, or persons claiming under 
them, the same rule is applied as in other contracts. 


53. Schwartz v, Fletcher, 265 N.T.S. 
277, 23S App.Div, 554—^Hoppe v. 
Russo-Asiatic Bank, 193 N.T.S. 
250, 200 App.Div. 460—5 C.J. p 940 
note 5. 

54. Smith V. New York Cooperage 
Co., 71 N.T.S. 479, 35 Misc. 203, 

55. Henderson v. Detroit, etc., Co., 
91 N.W. 630, 131 Mich. 438—5 C.J. 
p 1001 note 5. 

56. Iowa.—^Vimont v. Chicago, etc., 

R. Co., 22 N.W. 906, 28 N.W. 612, 
69 Iowa 296. i 

Minn.—^Hayday v. Hammermill Paper 
Co., 223 N.W. 614, 176 Minn. 315, 
63 A.L.R. 210. 

Ziack of coxLsideratiou 
In a case where the assignment 
was actually supported by consider¬ 
ation, and its purpose to prevent a 
removal was not clearly shown, the 
court said: ‘Df course, if the as¬ 
signments were without considera¬ 
tion and merely colorable, as defend¬ 
ants contend, that would defeat the 
action, but the record does not sup¬ 
port such a claim."—Wells v. West¬ 
ern Union Telegraph Co., 123 N.W, 
371, 374, 144 Iowa 605, 24 L.R.A.(N. 
S.) 1045, 138 Am.S.R. 317. 


57. Birdsall v. Read, 176 N.T.S. 369, 
188 App.Div. 46. 

58. Birdsall v. Read, supra. 

59. Conn.—^Muller v. Witte, 62 A. 
756, 78 Conn. 495. 

Md.—Crawford v. Brooke, 4 Gill 213. 
N.T.—^Mann v. Fairchild, 3 Abb.Dec. 
152. 

60. Pa.—^Verstine v. Teaney, 59 A. 
689, 210 Pa. 109—^Darragh v. Ste¬ 
venson, 39 A. 37, 183 Pa. 397. 

S.C,—^Hopkins v. Hopkins, 23 S.C.Bq. 
207, 53 Am.D. 663. 

61. Douglas V. Walker, 92 S.W. 1026, 
42 Tex.Civ.App. 213. 

62. N.T.—Watertown Business 

Men’s Ass’n v. Green, 198 N.T.S. 
871, 120 Misc. 509, affirmed 203 
N.T.S. 958, 208 App.Div. 832. 

S.D.—Sherman v. Harris, 153 N.W. 
925, 36 S.D. 50, Ann.Cas.l917C 675, 
affirmed 167 N.W. 325, 40 S.D. 
341. 

63. Bradshaw v, Baylor University, 
(Tex.Com.App.) 84 S.W. (2d) 703, 
affirming Baylor University v. 
Bradshaw, (Civ.App.) 62 S.W. (2d) 
1094. 


64. Bleitz v. Bryant Lumber Co., 194 
P. 550, 113 Wash. 455. 

65, N.J.—^Robertson v. Burstein, 141 
A. 92, 104 N.J.Law 218, reversed on 
other grounds 146 A. 355, 105 N. 
J.Law 375, 65 A.L.R. 324. 

W.Va.—Price v. Moran, 129 S.E. 472, 
99 W.Va. 498. 

5 C.J. p 930 notes 3-6. 

es. Flynn v. Chicago Great West¬ 
ern R. Co., 141 N.W. 401, 159 Iowa 
571, 45 L.R.A.(N.S.) 1098. 

An administrator of a decedent, 
leaving a widow and infant children, 
may not without consideration as¬ 
sign to the widow a cause of action 
for decedent's wrongful death, since 
the administrator’s obligation to the 
children is quite as sacred as that 
to the mother, and, even though it 
is not actuated by evil motives, it 
is a fraud on those entitled to the 
property of the estate, and the as¬ 
signment is not valid as between 
the assignee and the person liable 
on the cause of action.—^Flynn v. 
Chicago Great Western R. Co., 141 
N.W. 401, 159 Iowa 571, 45 L.R.A.(N. 
S.) 1098. 
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and a valuable consideration is essential to support 
an assignment,or an executory contract to make 
an assignment. Likewise, as between the as¬ 
signor and assignee, or those claiming under them, 
an assignment is unenforceable where there is a 
total failure of consideration given therefor,®^ as 
where the assignee acts on a justified assumption 
that he is to receive an actual right, and it devel¬ 
ops that no actual right was conveyed thereby, 
and also, in a suit by the assignor to recover the 
consideration to be paid for the assignment, the 
assignee may assert the invalidity of the chose 
assigned as a total or partial defense.^! 

In cases of fraud, as between the assignor and 
assignee, the payment of an adequate consideration 
for the assignment is of course an important cir¬ 
cumstance as bearing upon the fairness of the en¬ 
tire transaction.72 As against creditors of the as¬ 
signor an assignment without consideration may 
be void as a fraudulent conveyance.^S 

In order that the assignment may take effect as 
a gift as between the parties thereto, it must be 
fully executed. 

Equitable assignments. In an equitable assign¬ 
ment it appears to be immaterial whether the suit 
is between the assignee and the obligee of the chose, 
or between the assignee and the assignor, or those 


claiming under them. Since the courts recognize 
the assignee in this class of cases because he is 
a purchaser for value,^5 and since equity will not 
interfere in the aid of a mere volunteer,*^® an equita¬ 
ble assignment must be supported by a valuable 
consideration as a necessary and essential element.'^'^ 
Accordingly it is well settled that an order or writ¬ 
ing for the payment of money or the delivery of 
property, which does not by its legal effect con¬ 
stitute an assignment and which is executed as a gift 
and for no other consideration, will not be upheld 
or enforced as an equitable assignment.'^^ Also an 
assignment of an expectancy, not coupled with a 
present interest, to be supported in equity must 
be supported by a valuable consideration.*^^ 

Presumptions as to consideration for an assign¬ 
ment will be discussed in section 140. 

§ 70, Sufficiency 

Any profit or benefit accruing to the assignor or 
forbearance or detriment given or suffered by the as¬ 
signee will be a sufficient consideration to support an as¬ 
signment. 

Generally speaking, the sufficiency of the con¬ 
sideration to support an assignment, where one is 
needed, is the same as in other cases where a val¬ 
uable consideration is required that is, it must 


G7. Commercial Bank v. Rufe, (C,C. 
Va.) 92 F. 789, affirmed 94 F. 650, 
40 C.C.A. 27. 

68- Phillips’s Estate, 10 Pa,Dist. & 
Co. 475—5 C.J. p 930 note 2. 

68. Secklir v. Penney, 266 N.T.S. 
327, 148 Misc. 807—5 C.J. p 859 
note 84 [a]. 

FailTire to extend time on movtgrag’e 
As between the alleged assignee 
and a garnisher of the purported as¬ 
signor, where an assignment of mon¬ 
eys due the assignee was made under 
the assignor’s agreement to extend 
the time on a mortgage, but no ex¬ 
tension was made, the assignment 
was invalid as without considera¬ 
tion.—First State Bank of Aransas 
Pass V. Fuson, (Tex.Civ.App.) 185 
S.W. 1042. 

70. Secklir v. Penney, 266 N.T.S. 
327, 148 Misc. 807. 

71. Davis V. Doherty, 69 Ind. 11. 

72. Ill.—Croissant v. Beers, 118 111- 
App. 502. 

N.Y.—^Holmes v. Seaman, 102 N.T.S. 
616, 117 App.Div. 381, affirmed 84 
N.E. 1114, 191 N.Y. 512 mem. 

6 C.J. p 931 note 9. 

73. Me.—Haynes v. Thompson, 13 
A. 276, 80 Me. 125—White v. Kil¬ 
gore, 1 A. 739, 77 Me. 571. 

Mass.—^Perkins v. Parker, 1 Mass. 
117. 

6 C.J.S.-71 


N.D.—Faber v. Wagner, 86 N.W. 963, 
10 N.D. 287. 

Pa.—May v. Newingham, 17 Pa.Su¬ 
per. 469—^Hyatt v. Prentzell, 20 
Leg.Int. 133. 

74. In re Vance, 162 A. 346, 106 Pa. 
Super. 467—5 C.J. p 930 note 1. 

75. Bleitz v. Bryant Lumber Co., 
194 P. 550, 113 Wash. 455. 

76. Shockley v. Harris, 7 Tenn.App. 
7—5 C.J. P 931 note 8. 

77. U.S.—In re Dier, (C.C.A.Pa.) 296 
F. 816, certiorari denied Ehrich v. 
Eisenlohr, 44 S.Ct. 459, 265 U.S. 
584. 68 L.Ed. 1191. 

Cal.—California Packing Corporation 
V. Emirzian, 187 P. 77, 45 CaLApp. 
236. 

Tenn.—Shockley v. Harris, 7 Tenn. 
App. 7. 

Wash.—Bleitz v. Bryant Lumber Co., 
194 P. 550, 113 Wash. 455. 

5 C.J. p 931 note 7. 

78. Cal.—Fidelity Savings & Loan 
Ass’n v. Rodgers, 182 P. 426, 180 
Cal. 683, 

Pa.—In re Vance’s Estate, 162 A. 346, 
106 Pa.Super. 467. 

Tenn.—Shockley v. Harris, 7 Tenn. 
App. 7. 

Voluntary promise to make gift 
An equitable assignment must be 
based on a valuable consideration, 
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and the doctrine of equitable assign¬ 
ment cannot be used to support a 
voluntary promise to make a gift, 
which is nudum pactum, unenforcea¬ 
ble at law or in equity.—Farmers’ 
Loan & Trust Co. v. Winthrop, 202 
N.T.S. 456, 207 App.Div. 356, modi¬ 
fied on other grounds 144 N.E. 686, 
238 N.Y. 477. 

79. U.S.—In re Landis, (C.C.A.I11.) 

41 F. (2d) 700, certiorari denied 

Farmers’ Bank of Mount Pulaski, 
Ill. V. Bickenbach, 51 S.Ct. 77, 282 
U.S. 872, 75 L.Ed. 770. 

Idaho.—Casady v. Scott, 237 P. 415, 
40 Idaho 137. 

Iowa.—Gannon v. Graham, 231 N.W. 

675, 211 Iowa 516, 73 A.L.R. 1050. 
Pa.—Fisher’s Estate, 14 Pa.Dist. & 
Co. 89—Lennig’s Estate, 6 Pa.Dist. 
249, 19 Pa.Co. 289. 

Tenn.—Tate v. Greenlee, 207 S.W. 

716, 141 Tenn. 103. 

5 C.J. p 859 note 84. 

Cousideratiou. Imported by seal 
alone is insufficient to support the 
assignment of an expectancy, in 
equity.—^Lennig’s Est., 6 Pa.Dist. 249, 
19 Pa.Co. 289. 

80. Westinghouse Electric & Mfg. 
Co. V. Brooklyn Rapid Transit Co., 
(C.C.A.N.Y.) 6 F.(2d) 960—5 C.J. p 
931 note 11, p 932 note 19. 
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be legal, as discussed in the next section, and val- 
uable.*t It may include any profit or benefit accru¬ 
ing to the assignor or some forbearance or detri¬ 
ment given or suffered by the assig^ee.®^ 

Thus it has been held that a sufficient considera¬ 
tion for an assignment is afforded by a promise 
to marry,®® the rendition of professional services 
by an attorney,®^ the furnishing of building mate¬ 
rials,®® the waiver or forbearance of a legal right,®® 
or an extension of the time for the payment of a 


debt.®^ A preexisting debt is a sufficient considera¬ 
tion for an assignment of a chose in action,®® even 
where the amount of the debt is unascertained,®® 
and it is also sufficient if the assignment is made 
as security for, instead of in payment of, such pre¬ 
existing debt.®® A merely good consideration, such 
as love and affection, is not sufficient.®^ 

Of course, statutory provisions appertaining to 
the consideration in assignments, must be met. Ac¬ 
cordingly, under a statute providing that all assign- 


si. Merchants’ Nat. Bank of St. 
Paul V. State Bank of 'Worthing¬ 
ton, 214 N.W. 750, 172 Minn. 24— 
5 C.J. p 931 note 13. 

Credit after coUectlosi 

In an action by an assignee against 
the debtor, where the debtor paid 
the assignor after notice of assign¬ 
ment of the invoice, the fact that 
credit was not to be given the ac¬ 
count of the assignor until after col¬ 
lection of the invoice by the as¬ 
signee did not affect the validity of 
the assignment.—Wimberley Grocer 
Co. V. Border City Broom Co., 266 
S.W. 679, 166 Ark. 570. 

Sxecutiou of bond 
Assignments by a bridge building 
contractor to a surety on his bond of 
the balance retained by the county 
under the bridge contract to secure 
the surety against liability on its 
bond “in consideration of the execu¬ 
tion of said bond” was supported by 
a valuable consideration.—Hess & 
Skinner Engineering Co. v. Turney, 
216 S.W. 621, 110 Tex. 148, modify¬ 
ing (Civ.App.) 207 S.W. 171. 

Pasnuent for purcliaser at sale 
The payment for an interest pur¬ 
chased at probate sale, with the un¬ 
derstanding that the person paying 
should receive an assignment of the 
interest purchased, constitutes a suf¬ 
ficient consideration, for the assign¬ 
ment.—^Dickerson v. George, 249 P. 
292, 121 Okl. 157. 

82. Westinghouse Electric & Mfg. 
Co. V. Brooklyn Rapid Transit Co., 
(C.C.A.N.Y.) 6 F.(2d) 960. 

83. Mass.—^Huntress v. Hanley, 80 
N.E. 946, 195 Mass. 236. 

N.T.—Howe V. Hagan, 97 N.T.S. 86, 
110 App.Div. 392. 

84. McMann v. Lee. 258 P. 1029, 145 
Wash. 91. 

85. N.T.—Wright Ogden Co. v. 
Strayer, 165 N.T.S. 569. 

Ohio.—Federation Savings & Loan 
Co. V. Schmitt, 161 N.E. 349, 27 
Ohio App. 378. 

86* TJ.S.—Westinghouse Electric & 
Mfg. Co. V. Brooklyn Rapid Trans¬ 
it Co., (C.C.A.N.T.) 6 F.(2d) 960. 
Cal.—Southern California Finance Co. 
V. Davis, 7 P.(2d) 744. 120 CaLApp. 
79, i 


N.T.—Van Buren v. Wensley, 169 N. 
Y.S. 789, 102 Misc. 248. 

Xuforming father of death of mother 
Where it appears that a father 
intended by his will to make equal 
provision for his sons, and the por¬ 
tion one son was ultimately to re¬ 
ceive thereunder was larger than the 
other because it was charged with a 
life estate in favor of the mother, 
and where the father was seriously 
ill and was not informed as to the 
death of his wife, the promise of one 
son not to inform his father of the 
mother’s death was a sufficient con¬ 
sideration to support the agreement 
of the other brothers that all should 
share equally In the estate.—Gads- 
by V. Gadsby, 175 N.E. 495, 275 Mass. 
159, 74 A.L.R. 434. 

Surrendering drafts was a *Val- 
uable consideration” for an equita¬ 
ble assignment of funds for the pay¬ 
ment of a check to the holder of 
the drafts.—^Merchants’ Nat. Bank 
of St. Paul V. State Bank of Worth¬ 
ington, 214 N.W. 750, 172 Minn. 24. 

87. Cal,—^Yolo Bank v. Woodland 
Bank, 86 P. 820, 3 CaLApp. 561. 

N.C,—^Virginia-Carolina Chemical Co. 
V. McNair, 51 S.E. 949, 139 N.C. 
326. 

88, Cal.—^Baumgarten v. California 

Pac. Title & Trust Co., 16 P.(2d) 
332, 127 CaLApp. 649—Held v. 

Beach-Roblnson Co., 162 P. 661, 32 
CaLApp. 9'3. 

Ga.—Spurlock v. Gamer, 144 S.E. 

819, 38 Ga.App. 614. 

Iowa.—Gannon v. Graham, 231 N.W. 

675, 211 Iowa 616, 73 A.L.R. 1060. 
La.—^Wright & Anderson v. C. J. 
Richard & Son, 182 So. 788, 15 La. 
App. 655. 

Pa.—Beechwood Improvement Co., to 
Use of Booth & Flinn, v. City of 
Farrell, (Super.) 187 A. 306. 
Utah.—Stewart v. Hey wood, 220 P. 
717, 62 Utah 466. 

Vt.—Howland Bros. & Cave v. Barre 
Savings Bank & Trust Co., 95 A, 
679, 89 Vt 290. 

5 C.J. p 932 note 17. 

Extiuguishmeut of indebtedness 
(1) Extinguishment of a preexist¬ 
ing debt or security constitutes a 
valuable consideration for an assign -1 
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ment.—^Ferguson v. Larson, (Cal. 
App.) 33 P.(2d) 1061. 

(2) The advancement of the price 
of realty to a purchaser and satis¬ 
faction of the latter’s indebtedness 
to the lender constituted an adequate 
consideration for the purchaser’s or¬ 
der on an escrow holder to pay the 
amount of such advancement and in¬ 
debtedness from the fund due the 
purchaser.—Baumgarten v. Califor¬ 
nia Pac. Title & Trust Co., 16 P.(2d) 
332, 127 CaLApp. 649. 

Partial assignment under seal 
A creditor’s partial assignment of 
a debt to a third person in liquida¬ 
tion pro tanto of the debt owing 
from creditor to the assignee, evi¬ 
denced by an Instrument under seal 
purporting to be for a valuable con¬ 
sideration, was valid to the extent of 
the amount set forth in the assign¬ 
ment.—^Reicher v. Selker, 175 A. 734, 
115 Pa.Super. 424. 

A preexisting obligation of a cor¬ 
poration to a bank on its officer’s 
notes was a sufficient consideration 
to support assignment by the cor¬ 
poration of money due it.—Howland 
Bros. & CJave v. Barre Savings Bank 
& Trust Co., 95 A. 679, 89 Vt. 290. 

89. Hines v. Fulton, 114 S.E. 684, 
92 W.Va. 204. 

90. Cal.—^Fairbanks v. Crump Irri¬ 
gation & Supply Co., 292 P. 529, 
108 CaLApp. 197, denying rehear¬ 
ing 291 P. 629, 108 CaLApp. 197. 

Pa.—Roberts v. Friedman, 96 Pa. 
Super. 530. 

Va.—Rinehart & Dennis Co. v. Mc¬ 
Arthur, 96 S.E. 829, 123 Va. 556. 
W.Va.—^Hines v. Fulton, 114 S.E. 

684, 92 W.Va. 204. 

5 C.J. p 932 note 18. 

Implied forbearance 

A bank taking a new note payable 
in future on an assignment of other 
indebtedness impliedly promised to 
forbear and changed its position to 
its detriment.—^Fairbanks v. Crump 
Irrigation & Supply Co., 292 P. 529, 
108 CaLApp. 197, denying rehearing 
291 P. 629, 108 CaLApp. 197. 

91. Me.—^Maynard v. Maynard, 75 
A. 299, 105 Me. 567. 

Pa.—^Kennedy v. Ware, 1 Pa. 445, 44 
Am.D. 145. 

5 C.J. p 932 note 14, 
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merits of future wages shall be void except those 
for wages to be earned within thirty days, given to 
secure payment for groceries, clothing, medicine, 
insurance, medical attention, or house rent, an as¬ 
signment upon a stated consideration of ‘‘value re- 
ceived^^ was ineffectual and void .^2 

Unless the consideration is grossly and shockingly 
inadequate,^3 mere inadequacy of consideration is 
generally regarded only as evidence of fraud, and 
if, upon consideration of all the facts, the dealing 
appears to have been honest, it will be sustained. 
Accordingly, mere inadequacy of consideration, with¬ 
out fraud, is not ground for relief against an exe¬ 
cuted conveyance of future or contingent estates, 
although in some jurisdictions agreements whereby 
prospective heirs seek to dispose of their expectancy 
or future interest in property are not favored, and 
in these jurisdictions a consideration so inadequate 
as to be unconscionable will not support an assign¬ 
ment over the objection of the heir.96 While as¬ 
signments of rights worth seven hundred dollars 
for five dollars,^7 or of rights worth three thou¬ 
sand dollars for four hundred and thirty five dol¬ 
lars, have been held to be shockingly unconscion¬ 
able, where there were some doubts as to the value 
of the rights assigned, an assignment of an esti¬ 
mated two thousand eight hundred dollars for seven 
hundred fifty dollars was held not to be such as 
render the assignment void for inadequacy.^9 

Consideration for debtor^s acceptance. Where the 
assignment is in the form of an order on the as¬ 
signor's debtor, as in the case of nonnegotiable busi¬ 
ness paper, the acceptance by the debtor, in order 
to be binding, must be supported by a sufficient con- 


§ 72 

sideration. However, since such an undertaking 
is an original and not a merely collateral contract, 
consideration may be furnished aliunde.^ 

Refund, Where transactions with expectant heirs 
or reversioners are set aside on the sole ground of 
inadequacy of consideration, the one seeking the 
rescission, upon the equitable maxim that “he who 
seeks equity must do equity,” will be required to 
refund the consideration actually received, with in¬ 
terest and costs.2 

§ 71. — Legality 

The consideration must be legal. 

The consideration supporting an assignment must 
be legal.3 

§ 72. Partial Invalidity 

The partial illegality of an assignment will not de¬ 
feat the remainder, provided It is capable of being 
severed therefrom. 

In accordance with the general rule of contracts, 
discussed in that title § 289 [13 C.J. p SIS note 56], 
that where the agreement consists of several prom¬ 
ises based on several considerations, the fact that 
one or more of the considerations are illegal will 
not avoid all the promises, if those which are made 
on legal considerations are several from the others, 
the partial illegality of an assignment will not defeat 
the remainder, provided it is capable of being sev¬ 
ered therefrom. For example, under a statute for¬ 
bidding the beneficiary of a trust to receive rents 
and profits from assigning them, where the benefici¬ 
ary of such a trust legally assigned a future estate 
therein and attempted also to assign his future in- 


92. Brown v. Long, 68 So. 324, 192 
Ala. 72. 

93. Beaden v. Bransford Realty Co., 
232 S.W. 958, 144 Tenn. 395. 

94. Md.—Wilson v, Farquharson, 5 
Md. 134. 

Pa.—Davidson v. Little, 22 Pa. 245, 
60 Am.D. 81. 

5 C.J. p 859 note 87, p 931 note 13 
[a]. 

TSto charge for services 

Plaintiff's promise to make no 
charge for his services in adminis¬ 
tering the estate of his father was 
sufficient consideration for defend¬ 
ant’s promises in agreement of pre¬ 
sumptive devisees, brothers, to share 
equally the proceeds of expectancies 
under their father’s will.—Gadsby 
V. Gadsby. 175 N.E. 495, 275 Mass. 
159, 74 A.L.R. 434. 

95. D.C.—^Hayes v. Huddleson, 40 
App.D.C. 183. 

Md.—^Wilson v. Farquharson, 5 Md. 
134. 

5 C.J. p 856 note 54. 


96. Richey v. Richey, 179 N.W. 830, 
189 Iowa 1300—5 C.J. p 856 note 
55. 

97. Assignment by purchasers who 
had paid more than seven hundred 
dollars toward the purchase of the 
property to the vendor on vendor’s 
payment to purchasers of five dollars 
was without sufficient consideration 
to support it, since, if such payment 
was a mere gratuity given purchas¬ 
ers to enable them to move, the as¬ 
signment was without consideration, 
and, if it was in fact the considera¬ 
tion for the assignment, it was 
grossly and shockingly inadequate. 
—Beaden v. Bransford Realty Co., 
232 S.W, 958, 144 Tenn. 395. 

96, Where au heir, in considera¬ 
tion of four hundred and thirty-five 
dollars, assigned his expectancy of a 
one-fourth interest in realty, at that 
time worth three thousand dollars, 
and at the time of suit seven thou¬ 
sand dollars, the consideration was 
so inadequate as to be unconscion¬ 
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able, the fair market value of the 
property and not the value as shown 
by life tables being considered.— 
Richey v. Richey, 179 N.W. 830, 189 
Iowa 1300. 

99. Wilson V. Farquharson, 6 Md. 
134. 

1. H. D, Roosen Co. v. Pacific Ra¬ 
dio Pub. Co., 11 P.(2d) 873. 123 
Cal.App. 525. 

Consideration sufficient 
The acceptance of an order upon 
the drawer’s promise to print the 
next issue of a periodical and the 
acceptor’s promise to pay the payee 
constituted a nonnegotiable instru¬ 
ment supported by consideration.— 
H. D. Roosen Co. v. Pacific Radio 
Pub. Co., 11 P.(2d) 873, 123 Cal.App. 
525. 

2. In re Phillips, 55 A. 212, 205 Pa. 
611—5 C.J. p 864 note 15. 

3. Decker v. Morton, 1 Redf.Surr.(N. 
T.) 477—6 C.J. p 931 note 12. 
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come therefrom, the assignment of the future estate, 
being separable, may be sustained, although the as^ 
signment of future income is void.*^ 

§ 73. Acceptance by Assignee 

Acceptance by the assignee Is essential to an assign¬ 
ment. 

As a general proposition, in order to render a 
transaction effective as an assignment either at law 
or in equity, it must be communicated to the as¬ 
signee, and his acceptance or assent thereto must 
be given in some manner.^ Such acceptance or as¬ 
sent may be given by a duly authorized agent of the 
assignee,® and may be shown by actions or conduct 
on the part of the assignee.*^ An acceptance by the 
assignee will be presumed where it is beneficial to 
him,® Subsequent ratification is sufficient, although 
the assignee was ignorant of the assignment at the 
time it was made.® The death of either party before 
acceptance is communicated causes the offer of as¬ 
signment to lapse.i® Where the acceptance is by 
letter the assignment becomes complete when the as¬ 
signee deposits his letter of acceptance in the mail.^^ 


The oral acceptance of a written assignment of a 
contract in writing has been held not to violate 
a statute providing that written contracts may be 
altered only by a contract in writing or an executed 
oral agreement.^® 

§ 74. Notice to Debtor 

a. In general 

b. By whom and to whom given 

c. Form and sufficiency 

a. In Greneral 

Notice to the debtor Is not essential to the validity 
of an assignment as between the assignor and assignee 
unless required by statute. 

In the absence of a statute to the contrary,^® it is 
generally held that an assignment becomes effective 
and valid on the mutual assent of the assignor and 
the assignee, and that, as between the parties, no 
notice to the debtor is necessary,the assignment 
operating as a final and binding transfer of title, 
and such notice being necessary only to charge the 


4. stringer v. Barker, 96 N.T.S. 
1052, 110 App.Div. 37, 

5 . D.C.—Lust V. Miller, 55 App.D. 
C. 217, 4 F.(2d) 293. 

Tex.—^Mitchell v. Scott, (Civ.App.) 
14 S.W.(2d) 916. 

5 C.J, p 932 note 26. 

Vo effect an eqnltalble assignment 
where R has directed O, and O has 
agreed, to pay to certain creditors of 
R money owing by O to R, it is es¬ 
sential that such creditors have no¬ 
tice and consent since until that 
time R could revoke his order.—Com¬ 
mercial Nat. Bank v. Kirkwood, 50 
N.E. 219, 172 Ill. 563, reversing 68 
IlLApp. 116. 

6. Tompkins v. Wheeler, (Ky.) 16 

Pet.(U.S.) 106, 10 L.Ed. 903—5 

C.J. p 933 note 27. 

7. Iowa.—^White v. Chicago, etc., R. 
Co., 124 N.W. 309, 145 Iowa 408. 

Mass.—Giles v. Ash, 123 Mass. 353. 

8w Ark.—^Exchange Bank & Trust 
Co. V. Arkansas Grain Co., 277 S. 
W. 871, 169 Ark. 1084. 

Pa.—^Beechwood Improvement Co., to 
Use of Booth & Flinn v. City of 
Farrell, (Super.) 187 A. 306. 

6 C.J. p 933 note 29. 

B. Rinehart & Dennis Co. v. McAr¬ 
thur, 96 S.E. 829, 123 Va. 556—5 
C.J. p 933 note 30. 

Order on fund 

Where an order for a fund depos¬ 
ited with the clerk of court was giv¬ 
en by a depositor as security in part 
for an existing debt, it is immate¬ 
rial to the creditor’s rights that it 
did not know of such order when 
given, subsequent acceptance relat¬ 


ing back,—^Rinehart & Dennis Co. v. 
McArthur, 96 S.E. 829, 123 Va. 556. 

10. Hutsell V. Citizens’ Nat. Bank, 
64 S.W.(2d) 188, 166 Tenn. 598. 

11. Couret V. Conner, 79 So. 230, 
118 Miss. 374, motion denied 79 So. 
801, 118 Miss. 598. 

12. Gribling v. Bohan, 148 P. 530, 
26 Cal.App. 771. 

13. Ga.—Southern Ry. Co. v. Sy¬ 
mons, (App.) 187 S.E. 702. 

Minn,—Sheldon v. Padgett, 174 N.W. 
828—Sheldon v. Padgett, 174 N.W. 
827, 144 Minn. 141. 

5 C.J. p 933 note 33, p 935 note 40. 
Wage assignments 
A general statute, which contains 
no repealing clause, providing that 
no assignment of wages shall give 
the assignee any right of action in 
law or equity unless a written no¬ 
tice thereof be given to the employ¬ 
er within three days after the as¬ 
signment does not repeal and modi¬ 
fy a specific statute providing that 
claims for labor upon logs, cross-ties, 
poles, or other timber may be as¬ 
signed in writing.—Watson v. Pad¬ 
gett, 174 N.W. 829, 144 Minn. 462— 
Swartz V. Padgett, (Minn.) 174 N. 
W. 829—Sheldon v. Padgett, (Minn.) 
174 N.W. 829—Sheldon v. Padgett, 
174 N.W. 827, 144 Minn. 141. 

14. U.S.—Robertson v. Hennochs- 
berg, (D.C.Tenn.) 1 P.(2d) 604— 
In re Hawley Down-Draft Furnace 
Co., (Pa.) 238 F. 122, 151 C.C.A. 
198. 

Cal.—C. I. T. Corporation v. Glen- 
nan, (App.) 31 P.(2d) 430. 

La.—^National Park Bank v. Concor- 
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I dia Land & Timber Co., 105 So. 234, 
159 La. 86. 

Md.—Seymour v. Finance & Guaran¬ 
ty Co., 142 A. 710, 155 Md. 514. 
Mass.—Jennings v. Whitney, 112 N. 

E. 655, 224 Mass. 138. 

Neb.—Citizens Nat. Bank of Musko¬ 
gee v. Rawley, 267 N.W. 151. 

N.Y.—^Doughty v. Weston, 152 N.Y. 

S. 1035, 90 Misc. 304. 

N.C.—^Page Trust Co. v. Carolina 
Const. Co., 132 S.E. 804, 191 N.C. 
664. 

Or.—Schumann v. Bank of Califor¬ 
nia National Ass’n, 233 P. 860, 
114 Or. 336, 37 A.L.R. 1531. 

Yt.—Phelps V. Holden, 175 A. 250. 

5 C.J. p 933 note 32. 

15. Clark V. Wheeler, 121 A. 588, 81 
N.H. 34. 

Xn Tennessee 

(1) In this Jurisdiction the rule 
has been broadly stated that the as¬ 
signment of a chose in action is not 
complete, so as to vest title absolute¬ 
ly in the assignee, until notice of the 
assignment to the debtor.—^Peters v. 
Goetz, 188 S.W. 1144, 136 Tenn. 257. 

(2) On the other hand, it has been 
stated in this jurisdiction that the 
court has not held that such an 
assignment, without notice to the 
debtor, is not valid and effective as 
between the assignor and assignee. 
Further, it has been held that fail¬ 
ure of the assignee to give notice of 
his assignment to the debtor does 
not leave in the assignor any right, 
legal or equitable, to make other dis¬ 
position of the subject matter of the 
assignment.—Naill & Naill v. Black- 
well, 51 S.W.(2d) 835, 164 Tenn. 615. 
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debtor with the duty of payment to the assignee.^® 

The necessity of notice to the debtor for priorities 
as against subsequent assignees will be considered 
in sections 91, 92. The necessity of notice to fix 
rights of assignee against debtor will be discussed 
in section 100. 

To effect a recall. Where the provisions of a con¬ 
tract of assignment permitting the recall of certain 
assigned choses in action do not so require, the 
assignor need not notify the debtor in order to 
effect a recall.^^ 

b. By Whom and to Whom Given 

While It Is generally sufficient If the debtor receives 
notice irrespective of who gives it, if the circumstances 
are such as to make it necessary that notice be given, it 
must be given to the debtor or his duly authorized agent 
or personal representative. 

While it has been held that the notice must be 
given by the assignee, or by his procurement,it 
has been generally held sufficient that knowledge of 
the assignment has been acquired by the debtor.^^ 

If the circumstances are such as to require notice, 
it must be given to the debtor or his duly authorized 
agent,even though he has paid the fund into 


court,2i although, in case of the death of the debtor, 
the notice of assignment may be given to his per¬ 
sonal representative.^^ 

Where the public is the debtor, notice should be 
given to those officials without whose consent the 
money may not properly be paid out.^^ 

c. Form and SufiQlciency 

Notice to the debtor need not be formal, but It must 
be sufficient to inform him that the assignee is the owner 
of the chose assigned. The authorities are not agreed 
as to whether the communication of facts sufficient to 
put a reasonable man on Inquiry Is sufficient notice. 

In the absence of a statute to the contrary, formal 
or express notice of an assignment is not necessary; 
it is enough if such information is communicated 
to the debtor as gives him fully to understand that 
the alleged assignee is the owner of the chose in ac- 
tion.24 It is not necessary to exhibit to the debtor 
either the original or a copy of a written assignment, 
notice that such assignment is claimed to exist being 
sufficient,25 at least where evidence of the fact of 
assignment is not demanded.^® 

The notice, however, must be sufficiently direct and 
definite to enable the debtor to know of the assign¬ 
ment it should name or identify the assignee 


16. U.S.—Lowe V. Columbian Nat. i 

Life Ins. Co., (D.C.Pa.) 2 F.Supp.i 
99, 1 

N.H.—Clark v. Wheeler, 121 A. 588, 
81 N.H. 34. 

5 C.J. p 933 note 34. 

A bank “check’’ constitutes an as¬ 
signment of funds drawn against the 
moment the bank is notified of the 
drawing.—Sliman v. Mahtook, 136 
So. 749, 17 La.App, 635. 

17. O’Connell v. Federal Outfitting 
Co., (Cal.App.) 42 P.(2d) 1070. 

18. Barron v. Porter, 44 Vt. 587— 
5 C.J. p 935 note 43. 

19. Cochrane v. Hyre, 38 S.E. 554, 
49 W.Va. 315—5 C.J. p 935 note 44. 

20. Cal.—Oswald v. Schwartz, 185 
P. 959, 181 Cal. 620. 

Tenri.—Peters v. Goetz, 188 S.W. 

1144, 136 Tenn. 257. 

5 C.J. p 935 note 45. 

Notice to one partner is a notice to 
the firm.—^Fitch v. Stamps, 7 Miss. 
487. 

21. Peters v. Goetz, 188 S.W. 1144, 
136 Tenn, 257. 

22. Moran v. Adkerson, (Tenn.) 79 
S.W.(2d) 44—5 C.J. p 935 note 46. 

83. City Nat. Bank v. Friedman, 62 
S.W.(2d) 28, 187 Ark. 854—5 C.J. 
p 935 note 47. 

Secretary of paving district 

The filing of an order with the sec¬ 
retary of a paving district commis¬ 
sion to pay a refund due a property 
owner to another gave the commis¬ 


sion notice of assignment thereof,, 
whether or not the individual com¬ 
missioners were actually informed.— j 
City Nat. Bank v. Friedman, 62 S.W. 
(2d) 28, 187 Ark. 854. 

24, Cal.—Suhr v. Metcalfe, 164 P. 
407, 33 Cal.App. 59. 

La.—Adams, Brown & Co. v. L. Fei- 
bleman & Co., (App.) 152 So. 693— 
Robert Haynes Tarrant, Inc. v. 
Holden, 141 So. 100, 19 Ija.App. 598. 
Vt.—Phelps v. Holden, 175 A. 250. 

5 C.J. p 936 note 48. 

Serving of petition and citation on 
debtors is sufllcient notice of assign¬ 
ment of claim under a statute merely 
requiring that notice be given the 
debtor,—Robert Haynes Tarrant, Inc. 
V. Holden, 141 So. 100, 19 La.App. 598 
—Stevenson v. Harris, 7 La.App.( Or¬ 
leans) 385. 

Stamping invoice 

Notice of assignment of creditor’s 
right to payment for merchandise 
given in the customary way by 
stamping it on the face of the in¬ 
voice was a sufficient notice to the 
debtor.—^Adams, Brown & Co. v. L. 
Feibleman & Co., (La.App.) 152 So. 
693 —Bank of Commerce, Eugene, Or. 

V. Ternes Coal & Lumber Co., 235 N. 

W. 249, 253 Mich. 548. 

25. Ala.—^National Fertilizer Co. v. 
Thomason, 19 So. 415, 109 Ala. 173. 

La.—Touro v. Cushing, 1 Mart.(N.S.) 
425. 

Me.—^Davenport v. Woodbridge, 8 Me. 
17. 


Pa—North Penn Iron Co. v. Interna¬ 
tional Lithoid Co., 66 A. 860, 217 
Pa. 538. 

26. Bean v. Simpson, 16 Me. 49. 

27. Ga.—^Henry & Co. v. Bryan, 169 
S.E. 109, 176 Ga. 847. 

Tex.—First Methodist Episcopal 
Church of Dallas v. Thompson, 
(Civ.App.) 22 S.W.(2d) 346, re¬ 

versed on other grounds Thompson 
V. First Methodist Episcopal 
Church of Dallas, (Com.App.) 38 
S.W. (2d) 561, which was set aside 
and opinion of Court of Civil Ap¬ 
peals affirmed 41 S.W. (2d) 33. 

Subsequent wages 
A notice that an employee has sold 
to the assignee a certain sum of his 
salary or wage account is too indefi¬ 
nite to require the holding up of 
subsequent wages.—^Henry & Co. v. 
Bryan, 169 S.E. 109, 176 Ga. 847. 

An nusigued order to pay a claim 
to plaintiff, denied by the debtor as 
having been accepted, does not im¬ 
port notice of assignment.—^Wallins 
Creek Collieries Co. v. Saylor, 282 
S.W. 1095, 214 Ky. 206. 

28. Republic Foreign Products Co. 
V. Vandeweghe, 176 N.Y.S. 714. 

Another party named 
Indorsement on invoices, making 
them payable to a certain company, 
was insufficient notice to the buye?* 
of an assignment to a party other 
than such company.—Republic For¬ 
eign Products Co. V. Vandeweghe, 178 
N.Y.S. 714. 
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it must be sufficiently definite to enable the debtor to 
identify the subject matter thereof and it will 
not be effective until actually communicated to the 
debtor.30 Accordingly, mere notice of a claim, with¬ 
out specifying that the claim is based on an assign¬ 
ment, is insufficient,^^ and a notice of an intended 
assignment is not notice of a subsequent assign- 

ment.32 

It has been said that there must be something 
equivalent to a direct and positive notice^s and that 


it is not sufficient that the debtor is notified of facts 
that would put a reasonable man on inquiry.34 Qn 
the other hand, while it has been recognized that 
no rule can well be established as to what facts are 
sufficient to put one on inquiry, or what constitutes 
reasonable inquiry,35 knowledge of facts sufficient to 
put one on inquiry has been held sufficient^® 

The legality of a notice is not affected by the fact 
that it is served on Sunday.®^ 

The recording of an assignment of a chose in 


Blank assignment 
Where, to a contract for the sale 
of an automobile,, there was attach¬ 
ed a printed form of notice of as¬ 
signment, which was blank when the 
purchaser signed the contract and 
the notice of assignment, such no¬ 
tice was not sufficient to convey to 
him notice of the transfer of his 
contract to any particular assignee, 
so as to deprive the debtor of any 
rights subsequently obtained against 
the assignor, particularly where 
there had been no assignment at the 
time he signed the notice.—Smith v. 
Semon, 163 P. 1038, 32 CaLApp. 640. 

29. La.—Plympton v. Preston, 4 La. 
Ann. 356. 

Me.—^McAllister v. Brooks, 22 Me. 80, 
38 Am.D. 282. 

30. In re Leterman, Becher & Co., 
(N.T.) 260 F. 543, 171 C.C.A. 327, 
certiorari denied Coleman & Co. v. 
Tawas Co., 40 S.Ct, 14, 250 U.S. 
C68, 63 L.Ed. 1198. 

Where mailed 

(1) Notice of an assignment de¬ 
posited in the mail by an assignee 
does not become effective as against 
the holder of the fund assigned or 
the debtor until it is actually com¬ 
municated to him.—In re Leterman, 
Becher & Co., (N.T.) 260 F, 643, 171 
C.C.A. 327, certiorari denied Cole¬ 
man & Co. V. Tawas Co., 40 S.Ct. 
14, 250 U.S. 668, 63 L.Ed. 1198. 

(2) Merely putting a letter in the 
mail, without showing delivery, has 
been held not to be sufficient notice. 
—^Judah v. Judd, 5 Day (Conn.) 534. 

31. Lackawanna Foundry Co. v. 
Goodman, (C.C.APa.) 25 F.(2d) 
290. 

32. Cal.—C. I. T. Corporation v. 
GJennan, (App.) 31 P.(2d) 430. 

Wash.—^Doub v. Rawson, 252 P. 920, 
142 Wash. 190. 

33. Meghan v. Mills, 9 Johns. (N.Y.) 
64—5 C.J. p 936 note 52. 

34. Ellis V. Amason, 17 N.C. 273— 
5 C.J. p 936 note 53. 

Squitable rights dependent on notice 
Where the rights of the use plain¬ 
tiff are equitable rights dependent 
upon the fact of notice, this notice 
must be actual notice.—Sponge Div¬ 
ers' Ass'n V. Smith, Kline & French 
Co., (D.C.Pa.) 257 F. 328. 


In Vermont 

(1) It has been held that it is 
not necessary that the debtor have 
formal notice of an equitable as¬ 
signment of the debt, but it is suffi¬ 
cient if he have notice of facts which 
put him on inquiry and if a reasona¬ 
ble inquiry would have informed him 
of the assignment. Accordingly, the 
correspondence between the parties 
and their relations with respect to 
the shipment and payment of a con¬ 
signment of sugar may be sufficient 
to charge the debtor with notice of 
an equitable assignment of the claim 
for payment. So, even if the ques¬ 
tion of notice of equitable assign¬ 
ment, based on written evidence only, 
is a question of law, and not one of 
fact, bills of lading, invoices, and 
correspondence showing that the pro¬ 
ducer of sugar had charged it di¬ 
rectly to the consignee who ordered 
it through a merchant, and that the 
consignee indicated it knew the pro¬ 
ducer had some claims, show that 
the consignee had sufficient informa¬ 
tion to put it on inquiry which would 
have disclosed an equitable assign¬ 
ment of the claim to the producer. 
Likewise, even if the law imposes 
upon debtors no duty to make in¬ 
quiry similar to that it imposes on 
purchasers of choses in action and of 
real estate, a debtor cannot, with 
impunity, wholly ignore facts giving 
notice of an equitable assignment of 
the debt by his creditor.—^Farmers' 
Exchange v. Walter M. Lowney Co., 
115 A. 507, 95 Vt 445. 

(2) On the other hand, in a subse¬ 
quent case it was held that a credi¬ 
tor’s assignment of indebtedness due 
him, although valid as between the 
parties, is not operative as against 
trustee process unless notice has pre¬ 
viously been given by the assignee 
or by his procurement, to the debtor 
summoned as trustee, and knowl¬ 
edge of assignment obtained from 
another source is not enough. Ac¬ 
cordingly the contents of a declara¬ 
tion in common counts in general 
assumpsit by the assignee of a debt 
brought against the debtor, or a mere 
filing of specifications with the court 
describing the debt and alleging as¬ 
signment is not requisite notice to 
the debtor of assignment Conse- 
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I quently the fact that the debtor pos¬ 
sessed information which would lead 
I him by inquiry to knowledge of as- 
I signment was insuflacient to consti- 
I tute notice, but the debtor must be 
given fully to understand what such 
interest is asserted to be. In this 
case Farmers’ Exchange v. Walter 

M. Lowney Co., supra, is distinguish¬ 
ed as being a proceeding in chancery 
to enforce an equitable assignment 
as between the assignee and debtor, 
the instant case being at law between 
the assignee and a creditor of the as¬ 
signor.—^Phelps V. Holden, 175 A. 
250. 

35. Farmers’ Exchange v. Walter M. 
Lowney Co., 115 A. 507, 95 Vt 445. 

36. Mich.—^Bank of Commerce, Eu¬ 
gene, Or. V. Ternes Coal & Lumber 
Co., 235 N.W. 249, 253 Mich. 548. 

N. Y.—^Royal Indemnity Co. v. In¬ 
ternational Ry. Co., 159 N.Y.S. 764, 
95 Misc. 670. 

N.D.—Globe International Protective 
Bureau v. Fitzgerald, 220 N.W. 
621, 57 N.D. 123. 

5 C.J. p 936 note 64. 

Betters written to a third person 
by the alleged assignor and assignee 
of moneys payable by the third per¬ 
son were sufficient notice to put the 
latter upon inquiry before making 
payment of money to an officer of 
the alleged assignor.—^Draper Paper 
Mills, for Use of Niagara, Lockport 

6 Ontario Power Co. v. Huff, Barnes 
& Opie, 168 A. 372, 110 Pa.Super. 
336. 

Property damages eliminated from 
negUgeuce action 

While separate actions, one for 
damages to property and one for per¬ 
sonal injuries, may be brought by 
the same party, it is customary to 
join such demands in one action; 
consequently the fact that an action 
against defendant street railroad for 
negligence in striking an automo¬ 
bile was for personal injuries only 
was a circumstance sufficient to put 
it on inquiry as to a claim for dam¬ 
ages to the automobile for which it 
obtained a release.—^Royal Indemnity 
Co. V. International Ry. Co., 159 N. 
Y.S. 764, 95 Misc. 670. 

37. Crozier v. Shants, 43 Vt. 478. 
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action, when not required by statute, is not necessary; 
and so where notice of the assignment is required 
such recording is not constructive notice as is al¬ 
ready discussed in section 57. 

All statutory provisions with reference to the 
notice of assignment must be observed.^s Jt is quite 
generally held under the prevailing statutes that 
assignments of future wages shall not be valid un¬ 
less a specified form of notice is given to or filed 

with the employer.39 

What constitutes a sufficient notice is usually a 
question of fact, but when it depends on the con¬ 
struction of writings it becomes a question of law.'^® 

§ 75. Acceptance by Debtor 

a. In general 

b. Negotiable instruments 

c. Sufficiency 


a. In Greneral 

The consent of the debtor or obligor In the chose Is 
not essential to an assignment of the entire claim, al¬ 
though at law, but not in equity, his consent to a partial 
assignment is necessary. If he accepts or consents to 
the assignment, regardless of whether it Is for the entire 
claim, he is bound thereby both at law and in equity. 

As a general rule, the consent or acceptance of 
the debtor is not essential to the validity of an as¬ 
signment of an entire fund or chose in action, either 
as between the parties or as against the debtor,^^ 
and the debtor will not be permitted to restrain such 
an assignment by his refusal to consent thereto.42 
On the other hand, an acceptance of the assignment 
and agreement to pay the assignee is binding on 
the debtor^s as of the date of the acceptance.'*^ 
Where the acceptance is conditional the acceptance 
will become effective upon the performance or hap¬ 
pening of the specified condition but, until such 
condition is met, liability because of the acceptance 
does not arise.* 6 


38. Southern Ry. Co. v. Symons, 
(Ga.App.) 187 S.E. 702—5 C.J. p 
936 note 57. 

39 . Atlantic Coast Line R. Co. v. 
Nash Loan Co., (Ga.) 175 S.B. 247 
—5 C.J. p 937 note 62. 

VerifLed copy of assiirmuent 

Notice of assignment of wages 
from the assignee to the assignor’s 
employer which was not accompa¬ 
nied by a verified copy of the assign¬ 
ment, and which was not filed within 
five days from execution of the as¬ 
signment, was insufficient to permit 
the employer to withhold payment of 
wages due to the assignor, under 
Code (1933) § 25-319.—Southern Ry. 
Co. V. Symons, (Ga.) 187 S.E. 702. 

40. U.S.—Sponge Divers’ Ass’n v. 
Smith, Kline & French Co., (D.C. 
Pa.) 257 F. 328. 

Pa.—^Draper Paper Mills, for Use of 
Niagara, Lockport & Ontario Pow¬ 
er Co. V, HufC, Barnes & Opie, 168 
A. 372, 110 Pa.Super. 336. 

5 C.J. p 937 note 63. 

41. Colo.—^Austin v. Colorado Dairy¬ 
men’s Co-op. Ass’n, 256 P. 640, 81 
Colo. 546. 

Ill.—^Ellis V. Saline County Coal Co., 
199 IlLApp. 219. 

Ky.—Wallins Creek Collieries Co. v. 

Saylor, 282 S.W. 1095, 214 Ky. 206. 
Mo.—Taylor v. Dollins, 222 S.W. 

1040, 206 Mo.App. 246. 

Okl.—^Minshall v. Sanders, 61 P.(2d) 
940. 

Or.—Morris v. Leach, 162 P. 253, 82 
Or. 509. 

Tex.—Reef v. Mills Novelty Co., 
(Civ.App.) 57 S.W.(2d) 242—Beav¬ 
ers V. Consolidated Oil Co. of Tex¬ 
as, (Civ.App.) 31 S.W.(2d) 876— 
Zimmerman Land & Irrigation Co. 
V. Rooney Mercantile Co., (Civ. 
App.) 195 S.W. 201, error refused. 
5 C.J. p 937 note 64. i 


Nonnegotiable order 
A seller’s order on the buyer to 
remit the proceeds to a specified third 
person, which order was not payable 
to order or bearer, is not within the 
Negotiable Instruments Law (Rem¬ 
ington Code [1915] § 3516) and so 
is not controlled by §§ 3517 and 3522, 
requiring assignment of an account 
to be accepted in writing by the debt¬ 
or.—^Bleitz V. Bryant Lumber Co., 194 
P. 550, 113 Wash. 455. 

Railroad relief department mle not 
controlling 

A rule of the relief department 
of a railroad requiring an assignment 
of a claim of a member of such de¬ 
partment to be approved by the de¬ 
partment superintendent is not a 
bar to an action based on an as¬ 
signment not so approved, where the 
assignment is for the whole of the 
claim of demand.—Eaves v. Chicago, 
B. & Q. R. Co., 200 IlLApp. 380. 

42. State St. Furniture Co. v. Ar¬ 
mour & Co., 177 N.E. 702, 345 Ill. 
160, 76 A.D.R. 1298, affirming 259 
IlLApp. 589. 

Acknowledgment of validity nimeces- 
sary 

It is not necessary that the debtor 
admit the validity of an assignment, 
of an entire account of which he has 
notice and after notice he may not 
decline to acknowledge the validity 
of the assignment, unless informed 
by the assignor.—Goodman v. Zitser- 
man, 134 A. 4, 47 R.I. 466. 

43. Ark.—Hot Springs Golf & Coun¬ 
try Club Ass’n V. Community Bank 
& Trust Co., 32 S.W.(2d) 427, 182 
Ark. 715. 

Cal.—^H. D. Roosen Co. v. Pacific Ra¬ 
dio Pub. Co., 11 P.(2d) 873, 123 
Cal.App.- 525. 

Ind.—Middle West Roads Co. v. Peo- 
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pies Nat. Bank & Trust Co. of 
Washington, 4 N.E.(2d) 187. 

Ky.—^Dejarnett v. Tutt, 18 S.W. (2d) 
968, 230 Ky. 99. 

N.C.—Bank of Dallas v. McCanless, 
154 S.B. 621, 199 N.C. 360. 

Ohio.—Trivison v. Steiner, 179 N.E. 

208, 41 Ohio App. 35. 

Tex.—Clay-Butler Lumber Co. v. W. 
H. Pickering Lumber Co., (Com. 
App.) 276 S.W. 664, affirming Clay- 
Butler Lumber Co. v. W. R. Pick¬ 
ering Lumber Co., (Civ.App.) 264 
S.W. 267. 

44. Commercial Discount Co. v. 
Town of Plainfield, 180 A. 311, 120 
Conn. 274. 

45. Southern Ins. Co. v. W. J. Hume 
& Co., 4 La.App. (Orleans) 60. 

Acceptance nneonditional 
A road contractor’s acceptance of a 
subcontractor’s order upon the con¬ 
tractor as follows, “Replying to 
yours of April 29th, beg to advise 
that it is my intention to honor your 
order on Mr. Gambill’s next estimate, 
as outlined in same,’’ was uncondi¬ 
tional.—Bingham v. Williamson & 
Sons, 40 S.W.(2d) 995, 184 Ark. 196. 

Order not bill of exchange 
An order, “On completion of a 
brick apartment . . • please pay 
to the order of W. L. Macatee & 
Sons $3,000, and charge against the 
loan,*’ not being a bill of exchange, 
its acceptance does not constitute 
an unconditional promise to pay the 
amount specified therein.—^Norton v. 
W. L. Macatee & Sons, (Tex.Com. 
App.) 16 S.W.(2d) 617, reversing 

(Civ.App.) 10 S.W.(2d) 794. 

4©i Mass.—Stoughton Lumber Co. v. 
Ogren, 176 N.E. 813, 276 Mass. Ill 
—O’Connell v. Root, 160 N.E. 160, 
254 Mass. 218. 
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Consent to the assignment, however, is necessary 
where the parties to the contract under which the 
right arises have stipulated that neither the contract 
nor any right thereunder shall be assignable without 
the consent of the other party 47 The purpose of 
a statute providing that the obligee of any written 
instrument not negotiable by the law merchant may 
by assignment transfer all his interest therein to 
another has been held to be merely permissive, and 
not to prohibit the parties from contracting away 
the right of assignment's 

Executory contract The parties to an executory 
contract may, of course, assent to its assignments^ 


Where, however, the contract is of such a nature 
that it is not otherwise assignable,as where it 
contemplates the performance of personal services 
involving knowledge, taste, or skill, or relies on 
the integrity, credit, or responsibility of one of the 
parties, or places personal confidence or trust in 
him,SI it may be assigned only with the consent of 
the other party to the contract. 

Partial assignment Both at law and in equity,, 
if the debtor or obligor in the chose accepts or con¬ 
sents to a partial assignment thereof, he is bound 

thereby.S2 

At law, ordinarily a partial assignment of a fund 


Ohio.—^Federation Savings & Loan 
Co. V. Schmitt. 161 N.E. 343, 27 
Ohio App. 378. 

Tex.—Lyon-Gray Lumber Co. v. 
Wichita Falls Brick & Tile Co., 
(Civ.App.) 194 S.W. 1167. 

A construction mortgagees, accept¬ 
ing an order conditioned on the con¬ 
struction of a building reaching a 
certain stage and on fulfillment of a 
construction mortgage agreement, 
was not bound where the building 
was completed by the construction 
mortgagee, after foreclosure.—Roth- 
enberg v. Newton Mortg. Corpora¬ 
tion. 173 N.B. 433, 273 Mass. 39^. 

47. Cal.—Fairbanks v. Crump Irri¬ 
gation & Supply Co., 291 R. 529, 108 
Cal,App. 197, rehearing denied 292 
P. 529. 108 Cal.App. 197. 

Tex.—Reef v. Mills Novelty Co., 
<Com.App.) 89 S.W.(2d) 210. af¬ 
firming (Civ.App.) 57 S.W.(2cl3 242 
—^Fidelity & Deposit Co. of Mary¬ 
land V. Ouaid, (Civ.App.) 94 S.W. 
(2d) 1209, error dismissed. 

Wis.—Joint School Dist. No. 2, Town 
of Weston and Village of Scho¬ 
field V, Marathon County Bank, 204 
N.W. 471, 187 Wis. 416. 

5 C.J. p 937 note 66. 

In North Dakota, in view of Comp. 
L.(1913) §§ 5445, 5446, 5782, 5783, 
5896, 5901, 5908, 5910, 7396, a provi¬ 
sion in a contract between an auto¬ 
mobile distributor and an automobile 
dealer to the effect that the dealer 
will not assign the contract or any 
rights thereunder without the writ¬ 
ten consent of the distributor, goes 
only to the rights and duties incident 
to the performance of the contract, 
and does not render void an assign¬ 
ment by the dealer of the money due 
on the contract made after the con¬ 
tract has been canceled and the ob¬ 
ligations assumed by the dealer 
thereunder have been fully discharg¬ 
ed.—^Dixon-Reo Co. v. Horton Motor 
Co., 191 N.W. 780, 49 N.D. 304. 

US. Reef v. Mills Novelty Co., (Tex. 
Com.App.) 89 S.W.(2d) 210, affirm¬ 
ing (Civ.App.) 57 S.W.<2d) 242. 

Kinser v. McMurray, 181 N.W. 


691, 190 Iowa 1329—5 C.J. p 884 
note 44. 

50. Cowart V. Singletary, 79 S.E. 
196, 140 Ga. 435, 47 L.R.A.(N.S.) 
621—5 C.J. p 937 note 67. 

Assignability of contracts see supra 
§§ 23-29. 

51. U.S.—Clark Car Co. of New Jer¬ 
sey V. Clark, (D.C.Pa.) 11 F.(2d) 
814, modified on other grounds (C. 
C.A.) Lanahan v. Clark Car Co., 
11 F.(2d) 820—^Thomas-Bonner Co. 
V. Hooven, Owens & Rentschler 
Co., (C.C.A.Ohio) 284 F. 386— 
Thomas-Bonner Co. v, Hooven, Ow¬ 
ens & Rentschler Co., (D.C.Ohio) 
284 F. 377—^Poster v. Callaghan & 
Co., (D.C.N.Y.) 248 F. 944—Walker 
Electric Co. v. New York Ship¬ 
building Co., (N.J.) 241 P. 569, 154 
C.C.A. 345. 

Fla.—Orlando Orange Groves Co. v. 
Hale, 161 So. 284, 119 Fla. 159— 
Spears v. West Coast Builders’ 
Supply Co., 133 So. 97. 

Ga,—Sims v. Cordele Ice Co., 46 S.E. 
841, 119 Ga. 597. 

Ill,—Ginsburg v. Bull Dog Auto Fire 
Ins. Ass’n of Chicago, 160 N.E. 145, 
328 Ill. 571, 56 A,L.R. 1387, re¬ 
versing 237 Ill.App. 656—^Price v. 
Pan-American Motors Corporation, 
217 IlLApp, 526. 

La.—City Development Co. v. Hero, 
164 So. 157, 183 La. 418. 

Mass.—^New England Cabinet Works 
V. Morris, 115 N.E. 315, 226 Mass. 
246. 

N.J.—Tan turn v. Keller, 123 A. 299, 

95 N.J.Eq. 466, aflirmed 126 A. 925, 

96 N.J.Eq. 672. 

N.Y.—Paige v. Paure, 127 N.E. 898, 
229 N.Y. 114, 10 A.L.R. 649, re¬ 
versing 172 N.Y.S. 910, 186 App. 
Div. 940—Goldschmidt & Loewen- 
ick v. Diamond State Fibre Co., 174 
N.Y.S. 800, 186 App.Div. 688. 

Or.—Polquet v. Woodburn Public 
Schools, 29 P.(2d) 554. 

Tex.—^Packard North Texas Motor 
Co. V. Franklin Motor Co., (Civ. 
App.) 299 S.W. 692. 

Va.—J. Maury Dove Co. v. New 
River Coal Co., 143 S.E. 317, 150 
Va. 796. 


Wis.—Johnson v. Vickers, 120 N.W. 
837, 139 Wis. 145, 131 Am.S.R. 
1046, 21 L.R.A.(N.S.) 359. 

52. Ala.—Simpson v. B. C. Payne 
Lumber Co., 82 So. 649, 17 Ala. 
App. 159, reversed on other 
grounds Ex parte E. C. Pajme 
Lumber Co., 85 So. 9, 203 Ala. 688. 
Cal.—^Bert E. Anderson Co. v. Hasha, 
12 P.(2d) 90, 124 CaLApp. 23. 

Ky.—^Pritchard v. Warner, 4 Ky.L, 
349, 11 Ky.Op. 751. 

Minn.—^Bankers' Nat. Bank v. Royal 
Indemnity Co., 215 N.W. 674, 172 
Minn. 379. 

Mo.—^Dennis v. Grand River Drain¬ 
age Dist. of Livingston and Linn 
Counties, (App.) 74 S.W.(2d) 58. 
N.M.—^Kandelin v. Lee Moor Con¬ 
tracting Co., 24 P.(2d) 731, 37 N. 
M. 479. 

5 C.J. p 896 note 22. 

I Interest in contract 

An assignment of a part interest 
in a contract to furnish one million 
five hundred thousand feet of logs 
was effectual where it was agreed to 
and accepted by the buyer through 
telephone communications and let¬ 
ters and the actual acceptance of and 
payment for numerous cars of logs 
delivered to it by the assignee.—Ross 
V. Morrimac Veneer Co^ 92 So. 823, 
129 Miss. 693. 

Basis of rule 

“The law that, if the debtor as¬ 
sents to the assignment in such a 
manner as to imply a promise to the 
assignee to pay to him the sum 
assigned, then the assignee can 
maintain an action, rests upon the 
theory that the assignment has 
transferred the property in the sum 
assigned to the assignee as the con¬ 
sideration of the debtor’s promise to 
pay the assignee, and that by this 
promise the indebtedness to the as¬ 
signor is pro tanto discharged. It 
has been held, by courts of equity 
which have hesitated to enforce par¬ 
tial assignments against the debtor, 
that if he brings a bill of interplead¬ 
er against all the persons claiming 
the debt or fund, or parts of it, the 
rights of the defen,dants will be de- 
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or chose in action not accepted or assented to by the 
debtor is invalid and unenforceable for the reason 
that the creditor should not be permitted to split 
up a single cause of action into many without the 
assent of the debtor; to do so subjects the debtor 
to embarrassments, responsibilities, and multiplicity 
of suits not contemplated in his original undertak- 
ing.53 In equity, the reason for the rule of courts 


of law against unaccepted partial assignments does 
not exist, as all of the parties in interest can be 
brought before the court and their rights settled 
in one action and by one decree. Therefore, ordi¬ 
narily in equity the absence of the debtor's consent 
or acceptance is not fatal to the validity of the as¬ 
signment of a part of a chose in action or fund in 
the debtor's hands,®^ and mere notice to the fund- 


termined and enforced, because the 
debtor, although he has not express¬ 
ly promised to pay the assignees, yet 
asks that the fund be distributed or 
the debt paid to the different defend¬ 
ants according to their rights as be¬ 
tween themselves; and the rule 
against partial assignments was es¬ 
tablished for the benefit of the debt- 
or.’"—^Kandelin v. Lee Moor Con¬ 
tracting Co., 24 P.(2d) 731, 735, 37 
N,M. 479—5 C.J, p 896 note 22 [a]. 
53. U.S.—Tiernan v. Jackson, (Md.) 
5 Pet. 580, S L.Ed. 234—In re 
Cleapor, (D.C.Ga.) 16 F.Supp. 481 
—Sheatz v. Markley, (Pa.) 249 F. 
315, 161 C.C.A. 323, certiorari de¬ 
nied Kirby-Smith v. Sheatz, 38 S. 
Ct. 581, 247 U.S. 518, 62 L.Ed. 1245. 
Ala.—^Andrews v. Frierson, 33 So. 6, 
134 Ala. 626—^American Cast-Iron 
Pipe Co. V. Birmingham Tailoring 
Co., 80 So. 157, 16 Ala.App. 583. 
Cal.—Marzion v. Pioche, 8 Cal. 522— 
Meserve v. Superior Court in and 
for Los Angeles County, (App.) 38 
P.(2d) 453—^Baumgarten v. Cali¬ 
fornia Pac. Title & Trust Co., 16 
P.(2d) 332, 127 Cal.App. 649— 

Gause v. Pacific Gas & Electric Co., 
212 P. 922, 60 Cal.App. 360. 

Colo.—Cotton V. Roberts Bros., Pet¬ 
erson, Shirley & Gunther, 266 P. 
1116, 83 Colo. 505—Snedden v. 

Harmes, 5 Colo.App. 477. 

Ga.—Gleaton v. Bank of Arlington, 
149 S.E. 438, 40 Ga.App. 291— 
Brown v. West, 133 S.E. 304, 35 Ga. 
App. 444—Ison Co. v. Atlantic 
Coast Line R. Co., 87 S.E. 754, 17 
Ga.App. 451. 

Ill.—^Eaves v. Chicago, B. & Q. R. 

Co., 200 IlLApp. 380. 

Kan.—^Morris v. Nelson, 257 P. 729, 
124 Kan. 127—German F. Ins. Co. 
V. Bulene, 33 P. 467, 51 Kan. 764. 
Ky.—^Henry Clay Fire Ins. Co. v. 
Denker’s Ex'x, 290 S.W. 1047, 218 
Ky. 68—^Weinstock v. Bellwood, 12 
Bush 139. 

La.—Cantrelle v. Le Goaster, 3 Rob. 
432—King v. Havard, 5 Mart.(N.S.) 
193—Salter v. Walsworth, (App.) 
167 So. 494. 

Md.—^Harris v. Baltimore, 17 A. 1046, 
20 A. Ill, 985, 73 Md. 22, 25 Am.S. 
R. 565, 8 L.R.A. 677. 

Mass.—^Andrews Electric Co. v. St. 
Alphonse Catholic Total Absti¬ 
nence Soc., 123 N.E. 103, 233 Mass. 
20—^Knowlton v. Cooley, 102 Mass. 
233—Tripp v. Brownell, 12 Cush. 
376. 


Mich.—Milroy v. Spurr Mountain 
Iron Min. Co., 5 N.W. 287, 43 Mich. 
231. 

Mo.—^Beardslee v. Morgner, 73 Mo. 
22—Subscribers at Casualty Recip¬ 
rocal Exchange, by Dodson v. Kan¬ 
sas City Public Service Co., (App.) 
91 S.W. (2d) 227—Howard Under¬ 
taking Co. v. Fidelity Life Ass’n, 
(App.) 59 S.W.(2d) 746, rehearing 
denied 60 S.W. (2d) 1018—Taylor 
V. Dollins, 222 S.W. 1040, 205 Mo. 
App. 246—^Leonard v. Missouri, 
etc., R. Co., 68 Mo.App. 48. 

Mont.—Davis v. Claxton, 268 P. 787, 
82 Mont. 574—^La Bonte v. Mutual 
Fire & Lightning Ins. Co. of Rich¬ 
land County, 241 P. 631, 75 Mont. 1. 
N.J.—Security Trust Co. of Potts- 
town. Pa., V. Anderson, 166 A. 303, 
110 N.J.Law 503—Otis v. Adams, 
27 A. 1092, 56 N.J.Law 38. 

N.M.—^Kandelin v. Lee Moor Con¬ 
tracting Co., 24 P.(2d) 731, 37 N. 
M. 479. 

Ohio.—Stanbery v. Smythe, 13 Ohio 
St. 495—Federation Savings & 
Loan Co. v. Schmitt, 161 N.E. 349, 
27 Ohio App. 378. 

Or.—^Fidelity Reserve & Loan Co. v. 
Lincoln County Logging Co., 23 P. 
(2d) 905, 144 Or. 45—State Bank of 
Sheridan v. Heider, 9 P.(2d) 117, 
139 Or. 185. 

Pa,—Gordon v. Hartford Sterling 
Co., 179 A. 234, 319 Pa. 174—Wells 
V. City of Philadelphia, 112 A. 867, 
270 Pa. 42. 

5 C.J. p 894 note 14, p 895 note 15. 
Splitting causes of action by par¬ 
tial assignment see Actions § 102. 

Against attaching creditors 
At law, assignments in fact partial 
and not accepted are void against at¬ 
taching creditors.—Davis v. Claxton, 
268 P. 787, 82 Mont. 574. 

Assignor remains principal creditor 
Where the assignor assigns part of 
a claim, the assignor remains the 
principal creditor and retains con¬ 
trol of the claim unless the debtor 
accepts the assignee as a new credi¬ 
tor to the amount of the assignment. 
—Gordon v. Hartford Sterling Co., 
179 A. 234, 319 Pa. 174. 

Notice alone insufficient 
A mere notice of the partial as¬ 
signment of a chose in action is in¬ 
sufficient to bind the debtor unless 
he assents thereto.—Gilman v. Ray-! 
mond, 127 N.E. 794, 235 Mass. 284—1 
Concrete Form Co., for Use of | 
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Blairsville Savings & Trust Co. v. W. 
T. Grange Const. Co., 181 A. 589, 320 
Pa. 205. 

54. U.S.—Chase Nat. Bank of New 
York v. Sayles, (C.C.A.R.I.) 11 F. 
(2d) 948, 48 A.L.R. 207, reversing 
(D.C.) 6 F.(2d) 403, certiorari de¬ 
nied Sayles v. Chase Nat. Bank of 
City of New York, 47 S.Ct. 99, 273 
U.S. 708, 71 L.Ed. 851—Escanaba 
Traction Co. v. Burns, (Mich.) 257 
F. 898, 169 C.C.A. 48. 

Cal.—H. D. Roosen Co. v. Pacific 
Radio Pub. Co., 11 P.(2d) 873, 123 
Cal.App. 525. 

Ga.—Graham v. Southern Ry. Co.. 
161 S.E. 126, 173 Ga. 573, 80 A.L.R. 
407—^West V. Brown, 140 S.E. 500, 
165 Ga. 187—Lowenthal v. Fairfax 
Loan & Investment Co., 163 S.E. 
514, 45 Ga.App. 127—Gleaton v. 
Bank of Arlington, 149 S.E. 438, 40 
Ga.App. 291—^Brown v. West, 133 
S.E. 304, 35 Ga.App. 444. 

Mass.—Andrews Electric Co. v. St. 
Alphonse Catholic Total Absti¬ 
nence Soc., 123 N.E. 103, 233 Mass. 
20—James v. Newton, 8 N.E. 122, 
142 Mass. 366, 56 Am.R. 692. 

Mont.—Davis v. Claxton, 268 P. 787, 
82 Mont. 574. 

N.J.—Security Trust Co. of Potts- 
town. Pa. v. Anderson, 166 A. 303, 
110 N.J.Law 503—Pfeifer v. Rei¬ 
man, 161 A. 825, 10 N.J.Misc. 898. 
N.Y.—Hinkle Iron Co. v. Kohn, 128 
N.E. 113, 229 N.Y. 179, reversing 
171 N.Y.S. 537, 184 App.Div. 181. 
N.C.—Page Trust Co. v. Carolina 
Const. Co., 132 S.E. 804, 191 N.C. 
664. 

Ohio.—General Excavator Co. v. Jud¬ 
kins, 190 N.E. 389, 128 Ohio St. 160 
—Boggess Coal & Supply Co. v. 
Continental Clay Co., 190 N.E. 392, 
128 Ohio St. 148. 

Tex.—Clay-Butler Lumber Co, v. W. 
H. Pickering Lumber Co., (Com. 
App.) 276 S.W. 664, affirming Clay- 
Butler Lumber Co. v. W. R. Pick¬ 
ering Lumber Co., (Civ.App.) 264 
S.W. 267—^King v. Hardin Lumber 
Co., (Civ.App.) 187 S.W. 401. 

Etiuitable interest conveyed 
A creditor’s assignment of part of 
a debt, not assented to by the debtor, 
conveys only an equitable interest 
therein.—Hubbard v. Bibb Broker¬ 
age Co., 160 S.E. 639, 44 Ga.App. 1. 

In interpleader proceedings 
Where a contractor paid money 
due a subcontractor into court and 
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holder is sufficient to complete the assignrnent.55 
According to some authority, however, partial as¬ 
signments without the consent of the debtor are 
invalid in equity as well as at law.®® Yet even this 
rule is not of universal application in the jurisdic¬ 
tions which apply it®^ and it is not adhered to where 
the debtor has brought an interpleader proceeding 
for a distribution of the fund assigned.®® 

Wages. Generally acceptance by the employer 
is not necessary to give complete effect to an assign¬ 
ment of all the wages due the employee,®® and the 
fact that the employer sent out a circular notifying 
the assignee and others that he would not consent 
to an assignment of wages given by any of his em¬ 
ployees is of no legal effect, as such consent is not 
necessary to the validity of the assignment.®® 


According to sOffie authority, where the employee 
has contracted with the employer that no^ assign¬ 
ment of the employee’s wages shall be valid with¬ 
out the employer’s assent, an attempted assignment 
without such consent is not binding on the em- 
ployer.61 Under this view, since the public is in 
nowise affected by such a contract, it is not void as 
against public policy.®® On the other hand, the 
fact that the employee has contracted with his em¬ 
ployer not to assign his wages has been held not 
to be binding upon the assignee, as he was not a 
party to the agreement.®* 

Where, however, a statute requires the acceptance 
of the employer in order that an assignment of 
wages may be valid, such a statute is valid,®^ and 
the requirement of acceptance is mandatory.®® Such 


soTiglit to hsLve cla,inia.iits intorplofl-d, 
the court properly rendered judg¬ 
ment of distribution, giving prefer¬ 
ence to those who had received or¬ 
ders from the subcontractor on the 
contractor, although not accepted, as 
they constituted an assignment-—Og- 
burn Gravel Co. v. Watson Co., (Civ. 
App.) 190 S.W. 205. affirmed Watson 
Co. v. Ogburn Gravel Co., 217 S.W. 
373, 110 Tex. 161. 

Koimegotiable order 

A conditional order assigning part 
of a sum due under a painting con¬ 
tract was not a “bill of exchange'* 
within the Negotiable Instruments 
Act (Vernon Civ.St,Annot.Suppl. 
[1922] §§ 6001-1 to 6001-197), but 
was subject to eQuitable assignment 
without acceptance by the person in 
charge of the potential fund on 
which drawn.—^Bush v. Gholson, 
(Tex.Civ.App.) 273 S.W, 703. 

A parol assigtnnent by a mortga¬ 
gee of part of his debt will be rec¬ 
ognized in equity.—^Hicks v. Smith, 
4 Lea (Tenn.) 459. 

En Pennsylvania 

(1) An assignment of part of an 
indebtedness owing by a municipal 
corporation, not accepted by it, is 
not effective as against the corpora¬ 
tion as an equitable assignment.— 
Geist’s Appeal, 104 Pa. 351. 

(2) An instrument purporting to 
transfer a part of a debt to arise 
for wages not yet earned does not 
constitute an equitable assignment 
as against the employer, where not 
accepted by him.—Jermyn v. Moffitt, 
75 Pa. 399—^Pairgrieves v. Lehigh 
Navigation Co., 2 Phila. 182. 

(3) However, as has been shown 
in § 61, an order on part of a par¬ 
ticular fund may, under some cir¬ 
cumstances, operate as an equitable 
assignment as against the drawee 
without his acceptance thereof. 

55 . U.S.—Lowe v. Columbian Nat. 

Life Ins, Co., (D.C.Pa.) 2 F.Supp. 

99 . 


Ya.—School Board of Carroll County 
V. First Nat. Bank. 170 S.B. 625. 

5 C.J. p 915 note 42. 

56. Subscribers at Casualty Recip¬ 

rocal Exchange, by Dodson v. Kan¬ 
sas City Public Service Co., (Mo. 
App.) 91 S.W.(2d) 227—Howard 

Undertaking Co. v. Fidelity Life 
Ass'n, (Mo.App.) 59 S.W. (2d) 746, 
rehearing denied 60 S.W. (2d) 1018 

_^Bland v. Robinson, 127 S.W. 614, 

148 Mo.App. 164—5 C.J. P 896 note 
19. 

57. Beardslee v. Morgner, 4 Mo. 
App. 139. 

55. Halvorson v. Commerce Trust 
Co., (Mo.App.) 222 S.W. 897. 

Where a contest is "between inter¬ 
pleaders, each contending to be as¬ 
signees of debtor of a fund in the 
hands of a trustee, neither of the 
parties can complain that there was 
an assignment of only a portion of 
the debt, neither the debtor nor the 
trustee making any objection to the 
division.—^Halvorson v. Commerce 
Trust Co., (Mo.App.) 222 S.W. 897. 

56. Ala.—^American Cast-Iron Pipe 
Co. V. Birmingham Tailoring Co., 
80 So, 157, 16 Ala.App. 683. 

Ill.—state St. Furniture Co. v. Ar¬ 
mour & Co., 177 N.E. 702, 345 Ill. 
160, 76 A,L.R. 1298, affirming 259 
IlLApp. 589. 

Ohio.—^American Laundry Machinery 
Co. V. Daneman, 160 N.E. 867, 27 
Ohio App. 103, affirmed 160 N.E. 
897, 118 Ohio St. 331. 

Okl.—Shinn v. Crane & Co., 251 P. 
733, 123 OkL 37. 

S.c.—^Dunbar v. Johnston, 169 S.E. 
846, 170 S.C. 160. 

AssignmeiLt in excess of asnoTUit 
owed 

Where a laborer assigned ten dol¬ 
lars as having been earned and due, 
although only eight dollars and for¬ 
ty-eight cents had been earned and 
no more became due, it was held that 
the assignee was entitled to recover 
eight dollars and forty-eight cents in 


an action at law without resort to 
equity.—^Ison Co. v. Atlantic Coast 
Line R. Co., 87 S.E. 754, 17 Ga.App. 
451. 

An informal written statement of 

a sale of a pay check constitutes a 
transfer and assignment of the ac¬ 
count claimed, although unaccepted, 
—Southern Ry. Co. v. Pitner & 
Raines, 87 S.E. 754, 17 Ga.App. 451. 
Salesman’s open account 

In the absence of contractual Inhi¬ 
bition, a salesman’s earned and open 
account for commissions, being a 
species of “property," could be as¬ 
signed without his employer’s con¬ 
sent—Reef V. Mills Novelty Co., 
(Tex.Civ.App.) 57 S.W. (2d) 242, af¬ 
firmed (Com.App.) 89 S.W. (2d) 210. 

60. State St. Furniture Co. v. Ar¬ 
mour & Co., 177 N.E. 702, 345 Ill. 
160, 76 A.L.R. 1298, affirming 259 
IlLApp. 589. 

61. Ala.—Tabler v. Sheffield Land, 
etc., Co., 79 Ala. 377, 58 Am.R. 593. 

Okl.—^Barringer v. Bes Line Const. 
Co., 99 P. 775, 23 Okl. 131, 21 L.R. 
A.(N.S.) 597. 

Xex.—^Reef v. Mills Novelty Co., 
(Com.App.) 89 S.W.(2d) 210, af¬ 
firming (Civ.App.) 57 S.W.(2d) 242. 

62. Reef V. Mills Novelty Co., supra. 
63L State St Furniture Co. v. Ar¬ 
mour & Co., 177 N.E, 702, 345 Ill. 
160, 76 A.L.R. 1298, affirming 259 
IlLApp. 589. 

ITo defense 

An agreement of an employee not 
to assign claims for wages was no 
defense in an action against the em¬ 
ployer by the assignee of the em¬ 
ployee's wages, though the assign¬ 
ment in question was without the 
employer’s consent—State Street 
Furniture Co. v. Armour & Co., 259 
IlLApp. 589, affirmed 177 N.E. 702, 
345 Ill. 160, 76 A.L.R. 1298. 

64. West V. Jefferson Woolen Mills, 
245 S.W. 642, 147 Tenn. 100. 

65. Ellison v. Long, (Tenn.) 98 S.W. 
(2d) 96. 
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a statute is intended to protect those who work for 
a fixed sum per week or per month, whether it be 
denominated '‘wages” or "salary.”®^ Under a stat¬ 
ute providing that no assignment of wages to be 
earned in the future is valid against any creditor 
of the person making the assignment until a copy 
thereof, duly accepted, is filed with the town clerk, 
such statute being for the protection of creditors, 
an assignment of wages to be earned is valid be¬ 
tween the parties although it is not accepted by 

the employer.®^ 

Under the common-law rule an assignment of a 
part of an employee's wages is valid only on ac¬ 
ceptance by the employer.^S accordance with 
this rule it has been held that a partial assignment 
of wages, not assented to by the employer, will not 
be enforced in an action by an assignee against the 
assignor for conversion of the wages.®^ Under a 
statute authorizing assignments of fifty per cent 


§ 75 

of the wages of the assignor, since in the absence 
of statute an assignment of the entire claim for 
wages could have been made without the consent 
of the employer, an assignment of fifty per cent 
of the wages may be made without the employer’s 
consent.70 Qn the other hand, in equity the em¬ 
ployer’s consent is not essential to a partial assign¬ 
ment of wages.7i 

b. Negotiable Instruments 

At law an unaccepted check, bill of exchange, draft* 
or order does not constitute an assignment. 

Both at common law and under the express terms 
of the Negotiable Instruments Law, checks'^2 and or¬ 
dinary bills of exchange, drafts, or orders'^^ drawn 
in the ordinary form, do not in the absence of an 
acceptance thereof operate as an assignment as 
against the drawee. While this general rule obtains 
in some jurisdictions in equity, as already discussed 


66. West V. Jefferson Woolen Mills, 
245 S.W. 542. 147 Tenn. 100. 

67. Lewis V. Lougee, 63 N.H. 287— 
5 C.J. p 937 note 69 [c]. 

68. Kan.—^EJmerson-Brantingham Co. 
V. Lyons, 172 P. 513, 102 Kan. 733. 

Mass.—Gilman v. Raymond, 127 N. 

E. 794, 235 Mass. 284. 

Ohio.—^American Laundry Machinery 
Co. V. Daneman, 160 N.E. 867, 27 
Ohio App. 103, affirmed 160 N.E. 
897, 118 Ohio St. 331. 

Pa.—Jermyn v. Moffitt, 75 Pa. 399— 
Pairgrieves v. Lehigh Navigation 
Co., 2 Phila. 182. 

xlConey to be earned 
A partial assignment of money to 
be earned is not binding, unless the 
employer accepts, and then only ac¬ 
cording to the tenor of the order and 
acceptance.—Morris v. Nelson, 257 
P. 729, 124 Kan. 127. 

89. Wilson V. Ethridge, 162 S.B. 707, 
174 Ga. 386, affirming Etheredge 
V. Wilson, 153 S.E. 230, 41 Ga.App. 
432, followed in Harvey v. United 
Purchasing Co., 153 S.E. 233, 41 Ga. 
App. 436—Sampson v. Bibb Inv. 
Co., 171 S.B. 221, 47 Ga.App. 649. 

70. American Laundry Machinery 
Co. V. Daneman, 160 N.E. 897, 118 
Ohio St. 331, affirming 160 N.E. 867, 
27 Ohio App. 103. 

71. Lowenthal v. Fairfax Loan & 
Investment Co., 163 S.E. 514, 45 
Ga.App. 127. 

Action for money had and received 
will not lie for the recovery of pur¬ 
chase money paid for a partial as¬ 
signment of wages without the em¬ 
ployer’s consent, since the transac¬ 
tion constituted a valid equitable as¬ 
signment.—^Lowenthal v. Fairfax 
Loan & Investment Co., 163 S.E. 514, 
45 Ga.App. 127. 

72. Del.—^Polotsky v. Artisans Sav, 


Bank, 188 A. 63, affirming (Super.) 
ISO A. 791. 

Ill.—^People V. Munday, 127 N.E. 364, 
293 Ill. 191, certiorari denied Mun¬ 
day V. People of State of Illinois, 
41 S.Ct 13, 254 U.S. 638, 65 L.Ed. 
451—United Boiler Heating & 
Foundry Co. v. Ackermann-Quigley 
Printing Co., 236 IlhApp. 111. 

La.—M. Pei tel House Wrecking Co. 
V. Citizens’ Bank & Trust Co., of 
Louisiana, 106 So. 292, 159 La. 752, 
affirming 2 La.App. 118. 

Md.—Deibert v. State, 133 A. 847, 150 
Md. 687. 

Mass.—Commonwealth v. Nichols, 
153 N.E. 787, 257 Mass. 289—Tre- 
mont Trust Co. v. Burack, 126 N.E. 
782, 235 Mass. 398, 9 A.L.R. 1067. 
Mich.—Lawrence v. American Surety 
Co. of New York, 249 N.W. 3. 10, 
263 Mich. 586, 88 AL.R. 535—Gor¬ 
don Fireworks Co. v. Capital Nat. 
Bank, 210 N.W. 263, 236 Mich. 271. 
Minn,—Joy v. Grasse, 217 N.W. 365, 
173 Minn. 289. 

Mont.—Stankey v. Citizens’ Nat. 
Bank of Laurel, 209 P. 1054, 64 
Mont. 309. 

Neb.—Gasper v. Security State Bank, 
191 N.W. 654, 109 Neb. 495. 

N.M.—State v. First Nat. Bank, 30 
P.(2d) 728, 38 N.M. 225. 

N.Y.—^Hurley v. Union Trust Co. of 
Rochester, 280 N.Y.S. 474, 244 App. 
Div. 590—Chrzanowska v. Corn 
Exch. Bank, 159 N.Y.S. 385, 173 
App.Div. 285. 

Ohio.—Riegert v. Mauntel, 185 N.E. 

811, 44 Ohio App. 470. 

Okl.—Southern Coal Co. v. McAlpine 
Coal Co., 56 P.(2d) 413—Bank of 
Jefferson v. First Nat. Bank, 12 P. 
(2d) 540, 168 Okl. 37—Bell-Way- 
land Co. v. Bank of Sugden, 218 P. 
705, 95 Okl. 67. 

Pa.—S. Catanzaro & Sons v. Heilman 
Commercial Trust & Savings Bank, 
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126 A 812, 281 Pa. 468—School 
Dist. of Robinson Tp. v. Cook, 91 
Pa. Super. 207. 

Tenn.—Pan American Petroleum Cor¬ 
poration V. American Nat. Bank, 
52 S.W.(2d) 149, 165 Tenn. 66. 
Tex.—^E. C. Palmer & Co. v. First 
Nat. Bank of El Paso, (Civ.App.) 
2 S.W.(2d) 939—Canfield v. Wright, 
(Civ.App.) 267 S.W. 301—Rodgers 
V. Farmers’ Bank of Nolanville, 
(Civ.App.) 264 S.W. 491. 

Wash.—Anderson v. Peterson, 265 P. 
1118, 147 Wash. 698—^Anderson v. 
National Bank of Tacoma, 264 P. 8, 
146 Wash. 520—National Market 
Co. V. Coit, 174 P. 479, 100 Wash. 
370, 1 A.L.R. 450, reversing 170 P. 
1009, 100 Wash. 370. 

5 C.J. p 920 note 62, p 921 note 63. 

73. Ala.—Sands v. Mathews, 27 Ala. 
399. 

Ill.—Moore v. Gravelot, 3 Ill.App. 
442. 

Iowa.—^Winburn v. Fidelity Loan, 
etc., Assoc., 81 N.W. 682, 110 Iowa 
374. 

La.—Le Blanc v. East Baton Rouge 
Parish, 10 Rob. 25—^Russell v. Fer¬ 
guson, 7 Mart.(N.S.) 519—Joffrion- 
Woods V. Hibernia Bank & Trust 
Co., 139 So. 22, 19 La.App. 419. 
Md.—Sheppard v. State, 3 Gill 289. 
Mass.—^Palmer v. Merrill, 6 Cush. 
282, 52 Am.D. 782. 

Miss.—Jourdan v. Bennett, 81 So. 
239, 119 Miss. 576. 

Mo.—Carmichael v. Tishomingo 
Banking Co., (App.) 191 S.W. 1043. 
Or.—Gellert v. Bank of California, 
National Ass’n, 214 P. 377, 107 Or. 
162, 

Va.—Gardner v. Moore’s Adm’r, 94 S. 
E. 162, 122 Va. 10—Jones v. Grump¬ 
ier, 89 S.E. 232, 119 Va. 143. 
Wash.—^Bleitz v. Bryant Lumber Co., 
188 P. 509, 110 Wash. 437. 
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in section 60, the more liberal rules of equity courts 
admit of many circumstances where such instru¬ 
ments, although unaccepted, will effect an assign¬ 
ment 

c. Sufidency 

Except where otherwise required by statute, no par¬ 
ticular form is necessary for an acceptance if it shows 
the debtor’s unequivocal assent. 

No particular form is necessary for the accept¬ 
ance of an assignment,except to the extent that 
such form may be prescribed by statute.*^5 Thus, 
unless otherwise required by statute, ordinarily an 
acceptance need not be in writing^® or, if in writ¬ 
ing, it may be inserted on the margin of the instru¬ 
ment.'^'^ Also, acts or conduct of the debtor may 
amount to an acceptance. For example, an accept¬ 
ance is sufficiently evidenced by the debtors receiv¬ 
ing and filing the order or assignment without ob¬ 


jection, or his paying the money into court and 
asking to have the parties interplead,or paying 
the asdgnee after notice.^® However, the acts or 
circumstances relied on will not be sufficient unless 
they show an unequivocal assent to the assignment. 

An acceptance of an assignment of wages of an 
employee of a corporation, made in writing by 
one who is not an officer of the corporation but a 
confidential clerk in their office, apparently having 
authority to do the act, has been held to be suf¬ 
ficient.^^ 

In determining the sufficiency of a written ac¬ 
ceptance, the usual and familiar rules of construc¬ 
tion are applicable. Accordingly, if the language 
used is capable of being understood in more than 
one sense, it must be construed in the light of ex¬ 
isting circumstances.^^ Likewise it must be con¬ 
strued most strongly against the party who has writ- 


74. Colo.—Galbreath v. Wallrich, 
102 P. 1085» 45 Colo. 537. 

La.—Southern Ins. Co. v. W. J. Hume 
& Co., 4 La.App. (Orleans) 50. 

5 C.J. p 937 note 70. 

Acceptance sufficient 

“Accepted and we agree to pay 
same out of first moneys coming to 
said J. Will Wilson from Chippewa 
Apartment Company" was properly 
found to be a general acceptance.— 
Weber v. Wilson, 215 N.W. 314, 240 
Mich. 462. 

“O. K.” 

An order to pay plaintiffs a speci¬ 
fied sum to be charged against a 
building loan, indorsed “O. K.— "L. E. 
Norton” by defendant was unambig¬ 
uous and binding on defendant.— 
Norton v. W. L. McAtee & Sons, 
(Tes:.Civ.App.) 10 S.W.(2d) 794, re¬ 
versed on other grounds Norton v. 
W. Li. Macatee & Sons, (Com.App.) 
16 S.W.(2d) 517. 

75. Lewis V. Lougee, 63 N.H. 287— 
Berlin Mills Co. v. Poole, 62 N.H. 
439. 

76. Humble Oil & Refining Co. v. 
Johnston, (Tex.Civ.App.) 5 S.W. 
(2d) 836. 

77. N.H.—^Lewis v. Lougee, 63 N.H. 
287. 

Tex.—^Norton v. W. L. McAtee & 
Sons, (Civ.App.) 10 S.W.(2d) 794, 
reversed on other grounds Norton 
V. W. L. Macatee & Sons, (Com. 
App.) 16 S.W.(2d) 517. 

Where statute requires acceptance 
on bach 

Acceptance inserted on the face of 
the assignment will be sufficient even 
though the statute provides for ac¬ 
ceptance upon the back thereof.— 
Lewis V. Lougee, 63 N.H. 287. 

78- Ark.—^Exchange Bank & Trust 
Co- V, Arkansas Grain Co., 277 S.W. 
271, 169 Ark. 1084. 


Cal.—^Bert B. Anderson Co. v. Hasha, 
12 P.(2d) 90, 124 Cal.App. 23. 
Mass.—Montgomery Door, etc., Co. v. 
Atlantic Lumber Co., 92 N.E. 71, 
206 Mass. 144. 

N.T.—Hackett v. Campbell, 42 N.T.S. 
47, 10 App.Div. 523, affirmed 53 N. 
E. 1125, 159 N.Y. 537. 

79. Pa.—^Reicher v. Selker, 176 A 
734, 115 Pa.Super. 424. 

80. Colo.—Colorado Fuel, etc., Co. 

V. Kidwell, 76 P. 922, 20 Colo.App. 

8 . 

N.T.—^Hackett v. Campbell, 42 N.T.S. 
47, 10 App.Div. 523, affirmed 53 N. 
E. 1125, 159 N.T. 637. 

81. Concrete Form Co., for Use of 
Blairsville Savings & Trust Co., v. 

W. T. Grange Const Co., 181 A 
589, 320 Pa. 205. 

Letters held insufficient 

(1) Under an assignor’s contract 
with the obligor, which prohibited 
assignment of rights thereunder 
without the obligor’s consent, the ob¬ 
ligor’s letter to the assignee ac¬ 
knowledging assignment of part of 
the money due the assignor and stat¬ 
ing that the indebtedness was unde¬ 
termined and that the assignor might 
not be entitled to the amount as¬ 
signed upon final settlement was not 
a sufficient consent to assignment to 
authorize recovery thereon by the as¬ 
signee.—Concrete Form Co. for Use 
of Blairsville Savings & Trust Co. v. 
W. T. Grange Const Co., 181 A. 689, 
320 Pa, 205. 

(2) A letter sent to a bank by a 
company which was constructing a 
pipe line and which had engaged the 
bank’s debtor to furnish teams for 
such work, advising the bank as to 
the amount due the debtor for team¬ 
ing, was merely an estimate of the 
amount due him at the time, and was 
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not an acknowledgment of assign¬ 
ment of checks due the debtor from 
the company, which assignment had 
theretofore been made to the bank 
by the debtor, nor a promise to pay 
to the bank the debtor’s future 
checks.—^First State Bank of Jack¬ 
sonville, Tex., V. Pure Van Pipe Line 
Co., (C.C.ATex.) 77 P.(2d) 820. 

HEere retention of order 

(1) In the absence of statute, a 
mere retention of orders by the 
drawee, unaccompanied by circum¬ 
stances evidencing intention to ac¬ 
cept, is insufficient to establish ac¬ 
ceptance thereof.—^Bert B. Anderson 
Co. V. Hasha, 12 P.(2d) 90, 124 Cal. 
App. 23. 

(2) A loan company’s retention of 
an order to be paid when sufficient 
work was done on a dwelling house 
was not an acceptance on which it 
was liable to a materialman,—Fed¬ 
eration Savings & Loan Co. v. 
Schmitt, 161 N.E. 349, 27 Ohio App. 
378. 

Statement by employer) upon the 
presentation to him of an assignment 
of future wages, that he would take 
charge of the order and would pay 
it if there was no trouble about it, 
and his taking each installment out 
of the employee’s wages and putting 
it in. an envelope marked with the 
assignee’s name were held not to 
constitute an acceptance, especially 
in view of the subsequent refusal to 
pay over the amounts on demand.— 
Papineau v. Naumkeag Steam Cotton 
Co., 126 Mass. 372. 

82. O’Niel v. Dunn, 63 N.H 393. 

83. Ky.—^Wallins Creek Collieries 

Co. V. Saylor, 282 S.W. 1095, 214 

Ky. 206. 

Mich.—Weber v. Wilson, 215 N.W. 

314, 240 Mich. 462. 
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Bills of exchange and checks. In view of the ex¬ 
press provisions of the Negotiable Instriiments Law 
it is generally essential that the acceptance of a bill^^ 
or check^® be in writing in order that an assign¬ 
ment be effected thereby. This is also the rule in 
equity as already shown in section 60. 

§ 76. -Promise of Debtor to Pay 

Under the rules of the common law, as will be 
hereinafter considered in section 125, no action could 
be brought against the debtor, by the assignee of 
a debt in his own name, unless there was a promise 
by the debtor to him to pay him the debt, and the 
action on such a promise was not on the original 
obligation of the debtor, but on his promise, made 
to the assignee. Where, as is shown in Set-Off and 
Counterclaim § 54 [57 C.J. p 502 note 95], the debt¬ 
or makes such a promise, it has been held to con¬ 
stitute a waiver of all right of set-off against the 
assignor, existing at the time or subsequently arising. 

§ 77. — Estoppel and Waiver as to Objec¬ 
tions and Defects 

The debtor may waive or be estopped to deny his 
consent to an assignment. 


§ 78 

The debtor or party responsible under a contract 
or chose in action may by his conduct waive or be 
estopped to deny its assignability without his con¬ 
sent,^ as when by his own conduct he has induced 
the assignee to take the assignments^ Likewise, 
the acts and conduct of a party to a contract, with 
knowledge of the fact that the contract has been 
assigned, may be such as to warrant the conclusion 
that the provision against its assignment has been 
waived,SS as where the work has been performed 
and accepted.^® However, since such provisions 
are for the benefit of the obligor, any waiver there¬ 
of must be clear, distinct, and unequivocal.Si 

Estoppel or waiver of right to question the valid¬ 
ity of the assignment generally will be discussed 
in section 81b. 

§ 78. Ratification 

An Invalid or Ineffective assignment may be validated 
or rendered effective by a ratification by the person to 
be bound thereby. 

Like other contracts, an invalid or ineffective as¬ 
signment may be validated or rendered effective by 


84. Weber v. Wilson, supra. 

85. Erickson v. Inman, 54 P. 949, 
34 Or. 44. 

86. Neb,—Superior Nat. Bank v. Na¬ 
tional Bank of Commerce, 157 N.W. 
1023, 99 Neb. 833. 

Ohio.—Reo Motor Car Co. v. Western 
Bank & Trust Co., 194 N.B. 392, 
48 Ohio App. 387. 

87. Friedman v. Griffith, (Mo,App.) 
196 S.W. 75. 

Acceptingr deliveries 
A purchaser of electrical energy, 
accepting deliveries from the seller’s 
assignee without objection, except as 
to the rate, waived objections to the 
assignment.—Pacific Gas & Electric 
Co. V. Universal Electric & Gas Co., 
271 P. 377, 94 Cal.App. 343. 
Acceptance of part cf purchase 
money 

The conditional seller of a sawmill 
outfit, who has consented to the as¬ 
signment by the buyer by accepting 
part of the purchase money from the 
assignee, and by cashing one of the 
checks after judgment in favor of 
the assignee in the seller’s suit to 
recover the outfit has been rendered, 
is not in a position to say the con¬ 
tract was not legally assigned by the 
buyer.—Guy v. Bullard, lOO S.E. 328, 
178 N.C. 228. 

Partial assignment 
Where the invalidity of an assign¬ 
ment as a partial assignment was 
waived, the presentation thereof to 
the debtor, regardless of acceptance, 


vested in the assignee the right to 
receive the money.—^Friedman v. 
Griffith, (Mo.App.) 196 S.W. 75. 

88. Cal.—^Pacific Gas & Electric Co. 

V. Universal Electric & Gas Co., 
271 P. 377, 94 Cal.App. 343. 

Colo.—Galbreath v. Wallrich, 102 P. 
1085, 45 Colo. 537. 

Iowa.—^Kinser v, McMurray, 181 N. 

W. 691, 190 Iowa 1329. 

Minn.—^Koehler & Hinrichs Mercan¬ 
tile Co. v. Illinois Glass Co., 173 N. 
W. 703, 143 Minn. 344. 

5 C.J. p 884 note 45, p 937 note 70 
[e]. 

By receiving an assignment of a 
part of a debt without objection, the 
debtor waives objection to splitting 
the claim.—^Friedman v. Griffith, 
(Mo.App.) 196 S.W. 75. 

88 . Ark,—Corning Roller Mills Co. 
V. William Kelly Milling Co., 250 
S,W. 895, 159 Ark. 1. 

Cal.—^People v. Jones, 262 P. 361, 87 
Cal.App, 482. 

Fla—Orlando Orange Groves Co. v. 

Hale, 161 So. 284, 119 Fla. 159. 

Ill.—^American Mexican Refining Co 

V. Wetzel, 183 N.E. 593, 350 Ill. 
575, reversing 264 Ill.App. 220. 

Iowa.—^Kinser v. McMurray, 181 N. 

W. 691, 190 Iowa 1329. 

N.Y.—Lobee v. Denby Motor Truck 
Co., 163 N.T.S. 951. 

6 C.J. p 875 note 96 [a]. 

Agreement to pay pension 
A private corporation agreeing to 
pay monthly pension payments to 
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the assignee on direction from the 
pensioner waived the provisions pro¬ 
hibiting the assignment of the pen¬ 
sion since its pension fund rule that 
an assignment of a pension would 
not be permitted or recognized was 
for the corporation’s benefit and 
could be waived by it.—Gilbert v. 
Norfolk & W. Ry. Co., (W.Va.) 171 
S.E. 814. 

A party having the right to de¬ 
clare forfeiture for breach because 
of the other party’s assigning with¬ 
out permission may waive the breach 
and hold the assignee.—People v. 
Jones, 262 P. 361, 87 Cal.App. 482. 

90. Ill.—^American Mexican Refining 
Co. v. Wetzel, 183 N.E. 593, 350 Ill. 
575, reversing 264 Ill.App. 220. 

Mass.—Staples v. Somerville, 57 N.E. 

380, 176 Mass. 237. 

5 C.J. p 884 note 46. 

Recognition of subcontractors by 
railroad 

A provision of a contract between 
a railroad and contractors, prohibit¬ 
ing the subletting of a contract with¬ 
out written consent, was waived by 
the railroad’s recognition of the sub¬ 
contractors.—^Barbo v. Norris, 245 P. 
414, 138 Wash. 627. 

91. Concrete Form Co., for Use of 
Blairsville Savings & Trust Co., v, 
W. T. Grange Const Co., 181 A. 
689, 320 Pa. 206. 

Conduct not estoppel 
An employee’s conduct in continu¬ 
ing employment after transfer of the 
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a ratification by the party to be bound thereby 
the ratification may operate as a new assignment, ^3 
or it may relate back and invest title in the assignee 
from the time of the original assignments^ Such 
ratification need not be formal but may appear 
from the party’s conducts^ 

§ 79. Revocation 

While an assignment may be revoked before the 
rights of the parties become fixed thereunder, where the 
assignee has secured a property interest under the as¬ 
signment, it cannot be revoked without his consent. 


Generally an assignment may be revoked at any 
time before the rights of the parties become fixed 
thereunder consequently, a mere direction from 
one to his agent to pay money or deliver property 
to a third person is revocable by the principal or 
his representatives at any time before payment.S7 
On the other hand, an assignment in which the 
assignee has a property interest when once the 
rights of the parties become fixed thereunder, wheth¬ 
er or not the assignment is made on consideration, 
cannot be revoked without his consent.^^ Of course, 


business was not an estoppel as to 
an attempted assignment of his em¬ 
ployment contract.—Oak Clift Ice 
Delivery Co, v. Peterson, (Tex.Civ. 
App.) 300 S.W. 107. 

SSL Kinser v. McMurray, 181 N.W. 
691, 190 Iowa 1329. 

Batification of an assignment of 
itneamed money, under a contract 
not yet in existence, after the money 
has been earned renders it valid.— 
Farnsworth v. Jackson, 32 Me. 419. 
aSu In re Zimmerman’s Will, 172 N. 

Y.S. 80, 104 Misc. 516. 

Assignment by heir expectant 

Where expectant heir assigned her 
interest in her ancestor’s estate pri¬ 
or to the ancestor’s death, ratifica¬ 
tion of the assignment in writing ex¬ 
ecuted subsequent to the ancestor’s 
death may operate as a new assign¬ 
ment.—^In re Zimmerman’s Will, 172 
N.T.S, 80, 104 Misc. 516. 

94. Hume V. Bagon, 83 Mo.App. 576. 
Ratification of invalid assignment as 

affecting rights of third persons 
see infra § 82. 

95. Ark.—Corning Roller Mills Co. 
V. William Kelly Milling Co., 250 
S.W. 895, 159 Ark. 1. 

Tex.—Oak Cliff Ice Delivery Co. v. 

Peterson, (Civ.App.) 300 S.W. 107. 
ContiutiiiLg in employment 

(1) An employee’s conduct in con¬ 
tinuing his employment after a 
transfer of the business was held 
not to be a ratification of attempted 
assignment of the employment con¬ 
tract.—Oak Cliff Ice Delivery Co. v. 
Peterson, (Tex.Civ.App.) 300 S.W. 
107. 

(2) On the other hand, it has been 
held that an employee may ratify an 
assignment made by his employer by 
assenting to the substitution of the 
assignee as employer.—Chapin v. 
Longworth, 31 Ohio St. 421, 

Permitting work to proceed witkont 
objection 

Where defendants with full knowl¬ 
edge of assignment to plaintiffs of a 
contract to drill oil wells, failed to 
object, and allowed work to proceed 
to completion, they ratified the as¬ 
signment.—^Denton v. Brocksmith, 
(C.C.A.Mass.) 299 P. 659. 


Recognizing contract 

In an action by a seller’s assignee 
against the buyer for breach of con¬ 
tract, correspondence between the as¬ 
signee and the buyer indicated that 
the buyer, with full knowledge that 
the assignment had been made, rati¬ 
fied it by recognizing the binding ef¬ 
fect of the contract and asking the 
assignee to cancel it or extend the 
time for shipment.—Corning Roller 
Mills Co. V. William Kelly Milling 
Co., 250 S.W. 895, 159 Ark. 1. 

96. Spremich v. Somerfield, (La. 

App.) 166 So. 630. 

Order on bank 

(1) A depositor’s letter to the bank 
ordering It to pay a sum to a person 
named on a future date from a sav¬ 
ings account was not an irrevocable 
assignment which would preclude 
garnishment of such fund by the de¬ 
positor’s creditor, where the deposi¬ 
tor withdrew the authority before 
the time for payment arrived.— 
Spremich v. Somerfield, (La.App.) 
166 So. 630. 

(2) Where an assignment was in 
the form of an order on a bank and 
was without consideration, and ac¬ 
ceptance was refused, it was held 
that the assignment could he re¬ 
voked by the assignor.—Shockley v. 
Harris, 7 Tenn,App. 7. 

Order to pay insxirazice premiums 

An employee could revoke at any 
time before acceptance an order on 
his employer to pay insurance pre¬ 
miums.—Inter-Ocean Casualty Co. v. 
Dunn, 292 S.W. 742, 219 Ky. 103. 

A check in. the ordinary form, 
whether drawn by an individual or a 
hank, remains but an order to pay 
revocable at any time before accept¬ 
ance.—^Polotsky V. Artisans Sav. 
Bank, (Del.) 188 A. 63, affirming 
(Super.) 180 A. 791. 

97, Gruszka v, Mitchell Street State 

Bank, 200 N.W. 680, 185 Wis. 620— 

5 C.J. p 938 note 78. 

Direction, to agent bank 

Where a savings bank depositor 
delivered his passbook with a letter 
directing disposition of the account 
and proceeds of bonds and stamps 
to its agent bank, by which they 
were forwarded to the bank which 
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issued the book, there was no irrevo¬ 
cable assignment.—Gruszka v. Mitch¬ 
ell Street State Bank, 200 N.W. 680, 
185 Wis. 620. 

98. XJ.S.—Theatre Realty Co. v. Ar- 
onberg-Fried Co., (C.C.A.Mo.) 85 F. 
(2d) 383. 

Cal.—^Baumgarten v. California Pac. 
Title & Trust Co., 16 P.(2d) 332, 
127 Cal.App. 649. 

Mo.—^Halverson v. Commerce Trust 
Co., (App.) 222 S.W. 897. 

5 C.J. p 938 note 79. 

After notice to the debtor the as¬ 
signment is irrevocable.—^Riley v. 
Gauche, 8 La.App.(Orleans) 65—5 C. 
J. p 938 note 79 [e]. 

Assignment of escrow deposit 

A real estate purchaser, assigning 
part of the sum deposited by a les¬ 
see in escrow to persons advancing 
the purchase money, could not re¬ 
voke the assignment.—Baumgarten 
V. California Pac. Title & Trust Co., 
16 P.(2d) 332, 127 Cal.App. 649. 

Order operating as equitable assign¬ 
ment 

Where a bankrupt’s wife gave her 
note to her husband’s subsequent 
creditors to be paid from surplus 
funds due her on an agreement from 
property which the bankrupt had 
transferred to secure composition 
money, the order to pay signed by 
the transferee operated as an equi¬ 
table assignment pro tanto of the 
trust fund, which she could not re¬ 
voke after its acceptance, apart from 
the statutory inhibition against her 
becoming surety for her husband’s 
debt—Greil v. Durr, 84 So. 743, 203 
Ala. 644. 

Remittance to assignor 
An assignment is not invalid be¬ 
cause the assignee agreed to remit 
from time to time part of the funds 
assigned, at least where such agree¬ 
ment is silent as to the time and 
amount of such remittances, and 
clearly does not endeavor to allocate 
any part of the funds for this pur¬ 
pose.—^In re Bresnan, (D.C.Md.) 46 F. 
(2d) 193. 

Subsequent acts held immaterial 
(1) An assignment of a fund was 
held not affected by a subsequent 
listing of it by the assignor on his 
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if the contract of assignment so provides, it may 
be revoked under the conditions specified.^^ 

An assignment is not revoked by the surrender 
of the instrument effecting it where a new instrument 
is immediately issuedA 

§ 80. Reassignment 

An assigned chose may be reassigned by appropriate 
acts of the parties. 

An assigned chose of action may be reassigned 
to the former assignor where such is the intent of 
the parties and sufficient acts are done to constitute 
the transaction. Accordingly, as a general rule, 
where a written instrument which has been assigned 
by written assignment placed thereon, is redelivered 
and surrendered to the assignor, with an understand¬ 
ing that the assignment be considered void, this will 
operate as a reassignment and so, where the 
instrument is in the possession of the assignor, with 
the assignment canceled, the assignor may recover 
on it without formal proof of reassignment to him.^ 
It has been held, however, that a mere erasure or 


§ 81 

cancellation of the assignment and redelivery of the 
instrument to the original owner do not operate as 
a reassignment to him.*^ 

Where the right of the assignee to insist upon a 
reassignment is conditioned upon his performance 
of a certain act, he must perform such act before 
he can require a reassignment.® 

§ 81. Right to Contest Validity 

a. Persons who may contest 

b. Estoppel and waiver 

a. Persons Who May Contest 

Only such persons as can raise the particular ground 
of contest in their own right can contest the assignment. 

Generally the right to contest the validity of an 
assignment obtains only to persons who can raise the 
particular ground of contest in their own right, and 
this rule applies whether the objection is the ab¬ 
sence of the debtor’s consent to a partial assignment 
of the debt,® the nonassignability of the subject 
matter,7 or a failure to comply with statutory re¬ 


bankruptcy schedule and a payment 
thereof by the holder of the fund to 
the trustee in bankruptcy.—Stewart 
V. Heywood, 220 P. 717, 62 Utah 466. 

(2) A consignee’s withdrawal from 
the assignee of a claim to goods did 
not affect the interest of the as¬ 
signee, where a previous assignment 
was for good consideration.—^Byrd v. 
Southern Ry. Co., 142 S.E. 589, 196 N. 
C. 873. 

(3) A contractor’s order, authoriz¬ 
ing a board of education to deliver a 
warrant for the amount due him for 
altering and repairing a school build¬ 
ing, to a lumber company for mate¬ 
rials supplied, being sufficient to 
transfer funds in the board’s hands, 
the contractor’s subsequent letter, 
requesting the board to handle the 
situation as they thought proper, 
was of no effect, even if showing 
that the contractor did not intend 
the order to operate as an abso¬ 
lute assignment.—^Los Angeles City 
School Dist of Los Angeles County 
V. Tucker, 278 P. 507, 99 Cal.App. 
390, rehearing denied 279 P. 491. 

(4) A painting contractor’s order 
on a building owner for the payment 
of money to the contractor’s creditor 
was not revoked by a suit by the 
contractor against the owner for the 
balance due before the owner paid 
the creditor, where the creditor was 
not made a party to the suit, since 
the order vested in the creditor an 
inchoate or equitable right, and the 
owner having been given notice of 
the order, the contractor could not 
revoke it without the consent of the 
creditor pending consideration by the 
owner as to whether it could safely 


accept the order.—Wilson v. T. L. 
James & Co., 122 So. 137, 14 La.App. 
593. 

90. O’Connell v. Federal Outfitting 
Co.. (CaLApp.) 42 P.(2d) 1070. 

1. Baird v. Simonstad, (Minn.) 258 
N.W. 570. 

Squitable assignment not nullified 
An equitable assignment, effected 
by the drawee’s sale of goods with 
the knowledge that a draft drawn 
generally was intended to vest in the 
payee an interest In the proceeds of 
the goods, is not nullified because the 
draft is surrendered for cancellation, 
where a new draft is immediately 
issued in its place for the same fund. 
—^Baird v. Simonstad, (Minn.) 268 N. 
W. 670, 

2. La.—Jones v. American Creosote 
Works, 66 So. 644, 129 La. 596. 

N.T.—Selleck v. Manhattan Fire 
Alarm Co., 117 N.T.S. 964. 

5 C.J. p 938 note 80. 

3. U.S.—Conant v. Wills, (C.C.Ind.) 
6 F,Cas.No.3,087, 1 McLean 427. 

Ala.—^Bogan v. Martin, 8 Ala. 807. 
W.Va.—Scraggs v. Hill, 17 S.E. 185, 
37 W.Va, 706. 

4. Block V. Walker, 2 Ark. 4—5 C.J. 
p 938 note 82. 

5. Mid-West Electric Co. v. Mid- 
West General Electric Supply Co., 
(C.C.A.Neb.) 36 F.(2d) 213. 

xrncollected items 

Under a contract providing for the 
assignment of receivables and for re¬ 
assignment of uncollected items to 
the assignor, and where the assignee 
promised to exercise reasonable ef¬ 
fort to collect such items, such rea¬ 
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sonable effort to collect was a condi¬ 
tion precedent, without performance 
of which no reassignment could be 
imposed.—^Mid-West Electric Co. v. 
Mid-West General Electric Supply 
Co., (C.C.A.Neb.) 36 F.(2d) 213. 

a Taylor v. Dollins, 222 S.W. 1040, 

205 Mo.App. 246. 

Gajmlsher caxinot raise objection 

A creditor cannot assign a part of 
fund due him without the debtor’s 
consent, although he can assign the 
whole; but such question can be 
raised only by the debtor or holder 
of the fund, and not by garnisher 
against garnishee.—Taylor v. Dol¬ 
lins, 222 S.W. 1040, 205 Mo.App. 246. 

7- Klebba v. Missouri Meerschaum 

Co., (Mo.App.) 257 S.W. 174. 
Inteirpleaders 

A contract to buy corncobs to be 
grown having been assigned, and the 
purchaser having waived objection, 
third persons, interpleaders, could 
not question the contractor’s right to 
assign the contract.—^Klebba v. Mis¬ 
souri Meerschaum Co., (Mo.App.) 257 
S.W. 174. 

Strangers 

In an action against a sheriff and 
his bondsman for conversion of per¬ 
sonal property, defendants, being 
strangers to the grantor in a con¬ 
tract by which the judgrment debtor 
obtained the property, are in no po¬ 
sition to raise the question of the 
assignability of the instrument 
which judgment debtor had assigned 
before levy.—^Edgar v. Tant, 185 P. 
252, 66 Colo. 699. 

Trustee 

In an action by the assignee of 
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quirements.S Conditions and restrictions in contracts 
with reference to the assignment thereof are usu¬ 
ally construed to be for the benefit of the debtor 
party thereto, and if he does not see fit to invoke 
his rights others cannot complain.^ Further, an 
assignment may not be attacked by one whose claim 
against the assignor arose after the assignment.^® 

In an action between the assignee and the assign¬ 
or, where the assignment is a formal document, ap¬ 
parently properly executed and purporting to rest 
upon sufficient consideration, it is irregular to vacate 
and annul it summarily by a motion of a stranger 
to the action founded on affidavits.^^ 

Questions relating to equities and defenses be¬ 
tween the original parties are subsequently consid¬ 
ered in sections 114-116. 


h. Estoppel and Waiver 

Parties may be estopped or waive the right to con¬ 
test the validity of an assignment. 

There is nothing peculiar in the law of estoppel 
and waiver as applied to assignments. The rule that 
one who has, by his representations or conduct, led 
another to believe the existence of certain facts 
and to act on such belief will not be permitted to de¬ 
ny the existence of such facts to the prejudice of 
such other is applicable to the case of assignments.^^ 

Estoppel or waiver of the right to deny consent 
or acceptance of the assignment by the debtor or 
obligee.in the chose has already been discussed in 
section 77. 


IV. OPERATION AND EFFECT 


§ 82. In General 

Although a void assignment is wholly Inoperative, 
and an assignment of a mere expectancy or possibility 
cannot vest any present title or right In the assignee, a 
valid assignment generally operates to vest in the as¬ 
signee the same right, title, or interest that the as¬ 
signor had in the thing assigned, and no more. 


As a general rule, a valid and unqualified assign¬ 
ment operates to transfer to the assignee all the 
right, title, or interest of the assignor in the thing 
assigned,but not to confer upon the assignee any 
greater right or interest than that possessed by the 


food relief vouchers issued by the 
emergency relief bureau of Nfew 
York City and assigned by the food 
purveyor to plaintiff, where the city 
admitted liability, but in view of 
conflicting claims paid the money in¬ 
to court and impleaded the trustee j 
named in a deed of trust for the ben¬ 
efit of the purveyor’s creditors, such 
trustee did not have standing to at¬ 
tack the validity of the transfer of 
vouchers to plaintiff on the ground 
that the vouchers provided they 
were nonassignable and nonnegotia- 
ble, since such defense was avail¬ 
able to the city only.—Hopfan v. 
Knauth, 282 N.T.S. 219, 156 Misc. 645. 
8. Hitchings v. Central Electrical 
Supply Co., 169 N.T.S. 611, 182 
App.Div. 28. 

A. mechanio’s lien claimant, who 
failed to establish his lien, could not 
attack an assignment by the contrac¬ 
tor of moneys due, for its failure to 
contain a copy of the contract or 
state its substance, under Lien L. § 
15, which applies only in favor of 
subsequent lienors.—^Hitchings v. 
Central Electrical Supply Co., 169 N. 
Y.S. 611, 182 App.Div. 28. 

^ Bloomer v. Offerman, 287 N.T.S. 
133—5 C.J. p 952 note 26. 

10. Eeinecke v. Gruner, 82 N.W. 
900, 111 Iowa 731—5 C.J. p 941 
note 16. 

LI. Hubbell V. Hardy, 159 N.T.S. 

395, 173 App.Div. 236. 

.2. Old Colony Trust Co. v. Colum¬ 


bia Trust Co., 206 N.T.S. 257, 210 
App.Div. 705—5 C.J. p 940 note 12. 
Assignee inducing acceptance 

Defendant trust company, which 
accepted an assignment of a sale 
contract and letter of credit, acted 
! thereon and as assignee induced 
plaintiff trust company, which issued 
the letter of credit, to accept and pay 
it, will not be allowed to say that it 
could not become the assignee of the 
letter of credit because there was no 
privity of contract.—Old Colony 
Trust Co. V. Columbia Trust Co., 206 
N.T.S. 257, 210 App.Div. 705. 

13. u.S. —^Maryland Casualty Co. v. 
Dulaney Lumber Co., (C.C.A.Miss.) 
23 P.(2d) 378, certiorari denied 

Bank of Ruleville v. Maryland Cas¬ 
ualty Co., 48 S.Ct 560, 277 U.S. 
598, 72 L.Ed. 1007—Southern Pac. 
Co. V. Globe Indemnity Co., (C.C.A. 
N.T.) 21 P.(2d) 288—U. S. v. Mid¬ 
town Bank of New York, (D.C.N. 
T.) 6 F.Supp. 931. 

Ala.—Commercial Casualty Ins. Co. 
v. Isbell Nat. Bank, 134 So. 810, 
223 Ala. 48. 

Cal.—Western Oil & Refining Co. v. 
Venago Oil Corporation, 24 P.(2d) 
971, 218 Cal. 733, 88 A.L.R. 1271, 
followed in 24 P.(2d) 977, 218 Cal. 
784—Becker v. Highboy Coaster 
Trust, 296 P. 651, 112 Cal.App. 219. 
D.C.—Van Senden v. Wilkinson, 64 
App.D.a 174, 76 P.(2d) 151. 

Ga.—Spurlock v. Garner, 144 S.E. 819, 
38 Ga.App. 614—Covington v. Ros- 
enbush, 97 S.E. 462, 22 Ga.App. 
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799, conforming to answers to cer¬ 
tified questions Covington v. Ros- 
enbusch, 97 S.E. 78, 148 Ga. 459. 

Ill.—^People V. Michigan Avenue 
Trust Co., 233 Ill.App. 428—^Ameri¬ 
can Sand & Gravel Co. v. Chicago 
Gravel Co., 184 Ill.App. 509. See 
Hyatt V. Poster, 195 Ill.App, 428. 

Ind.—Southern Surety Co. v. Mer¬ 
chants’ & Farmers’ Bank of Avilla, 
176 N.E. 846, 203 Ind. 173. 

Iowa.—Stegemann v. Bendixen, 260 
N.W. 14—^Burrier v. Sheriff, 223 N. 
W. 395, 207 Iowa 692. 

Kan.—^Le Porin v. State Exch. Bank 
of Hutchinson, 213 P. 650, 113 Kan. 
76, rehearing denied 215 P. 318, 113 
Kan. 428. 

Mass.—^Matthew Cummings Co. v.. 
Grande, 184 N.E. 365, 281 Mass. 
546. 

Mont.—Williard v. Campbell, 11 P. 
(2d) 782, 91 Mont. 493, certiorari 
granted Clark v. Williard. 54 S. 
Ct. 103, 290 U.S. 619, 78 L.Ed. 540. 

N.J.—Paramount Building & Loan 
Ass’n of City of Newark v. Sacks, 
152 A. 457, 107 N.J.Eq. 328—Struc¬ 
tural Gypsum Corporation v. Na¬ 
tional Commercial Title & Mort¬ 
gage Guaranty Co., 151 A. 839, 107 
N.J.Eq. 32, reversing 148 A 199, 
105 N.J.Eq. 424. 

N.Y.—In re Fischer's Estate, 285 N, 
Y.S. 1004, 158 Misc. 550. 

Or.—^^Veyerhaeuser Timber Co. v. 
First Nat. Bank, 38 P.(2d) 48, af¬ 
firmed 43 P.(2d) 1078—Hill v. 

Wood, 19 P.(2d) 89, 142 Or. 143— 
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assignor.14 It passes the whole right of the as¬ 
signor, nothing remaining in him capable of being 
assigned,and the assignor has no further interest 
in the subject matter of the assignment.!® The as¬ 
signee is the owner whether the assignment is ab¬ 
solute or conditional,17 and, if the assignment is 
voidable at the option of the assignor, the assignee 
is the owner of the chose until such option is ex- 
erciscd.1® Moreover, the fact that the assignee 
breaches an agreement on his part, which is con¬ 
tained in the assignment, does not invalidate the as¬ 
signment or affect the transfer of title, but merely 
gives rise to an action for damages.i^ 

The assignment becomes effective when it is made, 
and a valid oral assignment is not postponed because 
of a subsequent formal execution.^® 

Even where there may be a valid assignment of a 
mere possibility or expectancy (see supra §§ 12-14), 
such an assignment does not immediately operate 
to transfer any present title or interest in the thing 
assigned ;2i but operates merely by way of exec¬ 


utory contract, which takes effect as an assignment 
when the interest assigned becomes a vested inter¬ 
est,and fails as an assignment in the event that 
the expectancy is not realized.23 It has been said 
that, in order that the debtor should be bound by 
an assignment of future earnings, the debt or fund 
assigned must be some recognized or definite fund 
or debt in the hands of a person who admits the 
obligation to pay the assignor.24: 

Invalidity, An invalid assignment is usually in¬ 
operative or ineffective for all purposes,25 and, al¬ 
though an invalid assignment may be subsequently 
ratified (see supra § 78), the ratification will not 
relate back and give the assignee title as from 
the time of the assignment, as against the interven¬ 
ing rights of third persons.26 As a general rule, 
one who takes an assignment of a void contract27 
or certificate of indebtedness,28 or of a contract not 
assignable,28 acquires nothing thereby. If the as¬ 
signment contains language showing such to be the 
intent of the parties, it may, however, operate to 


Schumann v. Bank of California, 
National Ass*n, 233 P. 860, 114 Or. 
336, 37 A.L.R. 1531—Devlin v. 

Moore, 130 P. 35, 64 Or. 433. 

Pa.—^Appeal of Lancaster County 
Nat Bank, 155 A. 859, 304 Pa. 437, 
76 A.L.R. 912. 

R.I.—Goodman v. Zitserman, 134 A. 
4, 47 R.L 466. 

Tenn,—^Brummitt Tire Co. v. Sinclair 
Refining Co., <App.) 75 S.W.(2d) 
1022—^Union & Planters Bank & 
Trust Co. V. Christian Church, 3 
Tenn.App. 540. 

Tex.—O'Neil Engineering Co. v. First 
Nat Bank, (Com.App.) 222 S.W. 
1091, reversing First Nat. Bank of 
Paris V. O’Neil Engineering Co., 
(Civ.App.) 176 S.W. 74—Southern 
Surety Co. v. Bering Mfgr. Co., (Civ. 
App.) 295 S.W. 337. 

Utah.—South High School Dist. of 
Summit County v. McMillan Paper 
& Supply Co., 164 P. 1041, 49 Utah 
477. 

Wash.—Stover v. Winston Bros. Co., 
55 P.(2d) 821. 

Wis.—Black Hawk State Bank v. 
Kinzler, 215 N.W. 433, 194 Wis. 
29—Callies v. Reliance Laundry 
Co., 206 N.W. 198, 188 Wis. 376, 42 
A.L.R. 712—Smader v. Columbia 
Wisconsin Co., 205 N.W, 816, 188 
Wis. 530. 

Wyo.—Whitcher v. Waddell, 292 P. 
1091, 42 Wyo. 274. 

5 C.J. p 942 note 32, p 946 note 57, 
p 958 note 89. 

14. Cal.—Locke v. Duchesnay, 258 
P, 418, 84 Cal.App. 448. 

Ill.—Angelina County Lumber Co. v. 
Michigan Cent. R. Co., 252 Ill.App. 
82. 

Mont—Williard v. Campbell, 11 P. 

6 C.J.S.-72 


(2d) 782, 91 Mont 493, certiorari 
granted Clark v. Williard, 54 S.Ct 
103, 290 U.S. 619, 78 L.Bd. 540. 
Neb.—Citizens Nat. Bank of Musko¬ 
gee V. Rawley, 267 N.W. 151. 

5 C,J. p 946 note 58, p 958 note 89. 

15. Bibler v. luchs, 275 S.W. 779, 
220 Mo,App. 736—5 C.J. p 942 note 
33. 

16. Cal.—Oldfield v. Superior Court 
in and for Los Angeles County, 20 
P.(2d) 671, 217 Cal. 581. 

Tex.—Leslie v. Roberts, (Civ.App.) 

32 S.W. (2d) 873. 

5 C.J. P 943 note 34. 

17. Roberts v. Jacks, 31 Ark. 597, 
25 Am.R. 584—5 C.J. P 967 note 
46. 

18. Baca v. Pulton, 5 P. 467, 3 N.M. 
215. 

19. U. S. V. Midtown Bank of New 
York, (D.C.N.Y.) 6 P.Supp. 931. 

20 . Charles Nelson Co. v. U. S., (D. 
C.Wash.) 11 F.(2d) 906. 

21. Richard v. National Transp. Co., 
285 N.Y.S. 870, 158 Misc. 324— 
National City Bank of New York 
V, Bon Ray Dance Frocks, 275 N. 
Y.S. 510, 153 Misc. 549. 

22. Ind.—iEJtna Trust & Savings Co. 
V. Nackenhorst, 122 N.E. 421, 123 
N.E. 353, 188 Ind. 621, rehearing 
denied 125 N.E, 213, 188 Ind. 621. 

Iowa.—Gannon v. Graham, 231 N.W. 

675, 211 Iowa 516, 73 A.L.R. 1050. 
N.Y.—National City Bank of New 
York V. Bon Ray Dance Frocks, 
275 N.Y.S. 610, 153 Misc. 549. 

S.C.—^Bryant v. Askin & Marine Co., 
144 S.E. 231, 146 S.C. 520. 

5 C.J. p 943 note 36. 

Payment under an assignment of 

1137 


future earnings passes an absolute 
title to the money.—National Surety 
Co. V. American Savings Bank & 
Trust Co., 172 P. 264, 101 Wash. 213. 
Assignment of wages as lien within 
bankruptcy statute see Bankruptcy 
§ 582 [7 C.J. p 411 notes 9, 10]. 

23. Deeble v. Exchange Nat. Bank, 
161 P. 1010, 32 Cal.App. 9—6 C.J. 
p 943 note 37. 

24. Globe Indemnity Co. v. West 
Texas Lumber Co., (Tex.Civ.App.) 
34 S.W.(2d) 896—5 C.J. p 943 note 
38. 

25. Hunt V. Smith, 230 S.W. 936, 191 
Ky. 443, 17 A.L.R. 588—5 C.J. p 
942 note 26. 

26. Hume v. Eagon, 83 Mo.App. 576. 

27. Martin v. First Nat. Bank, 
(Miss.) 164 So. 896—5 C.J. p 942 
note 28. 

23. Neugass v. New Orleans, 9 So. 
25, 43 La.Ann. 78—5 C.J. p 942 note 
29. 

29- Pennsylvania R. Co. v. Huston, 
(C.C.A.Ohio) 81 F.(2d) 704—5 C. 
J. p 952 note 28. 

Other contracting party relieved 
from contract 

A railroad is relieved from its con¬ 
tracts ^ith a storage company for 
the handling by the company of the 
railroad's unclaimed package freight, 
by the company’s assignment of such 
contracts to another storage compa¬ 
ny, where such contracts are execu¬ 
tory, and continuing, involving rela¬ 
tionship of personal confidence, cou¬ 
pling rights with obligations, and 
hence not assignable.—^Pennsylvania 
R. Co. V. Huston, (C.C.A.Ohio) 81 F. 
(2d) 704. 
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transfer to the assignee the benefit of the obligation 
on which the instrument was based and it has 
also been held that the assignment of a void obliga¬ 
tion passes the right to recover the consideration 
originally paid for it^^ 

While an assignment confers no right upon the 
assignee as against the former debtor, where the 
subject matter of the assignment has ceased to exist 
prior to the assignment,32 an assignment of a previ¬ 
ously canceled chose has been construed to transfer 
the right, title, and interest of the assignor in a chose 
issued in lieu thereof.33 

Whaf law governs. It has been held that the ef¬ 
fect of an assignment is to be determined by the 
law of the forum or the place where rights claimed 
under the assignment are sought to be asserted 
but there is other authority to the effect that the 
effect of an assignment depends on the law of the 
place of assignment.35 

§ 83. Construction in General 

An assignment will be interpreted or construed In 
accordance with the rules of construction governing con¬ 
tracts generally, the primary object being to ascertain 
and carry out the intention of the parties. 

An assignment will, ordinarily, be interpreted or 
construed in accordance with the rules of construc¬ 


tion governing contracts generally,^^ the primary 
object being always to ascertain and carry out the 
intention of the parties.37 

This intention is to be derived from a considera¬ 
tion of the whole instrument,38 and is to be sought 
in the words and language employed; and, if the 
words are free from ambiguity and express plainly 
the purpose of the instrument, there is no occasion 
for interpretation.3 3 Where necessary, however, 
the words must be interpreted in the light of the 
particular subject matter,^® and surrounding cir¬ 
cumstances may be considered in order more per¬ 
fectly to understand the intention of the parties.^ ^ 
Thus, the object to be accomplished through the 

assignment,43 and the relations^s and conduct^^ of 

the parties may be considered in construing an as¬ 
signment. 

Construction against preparer or maker. Al¬ 
though it has been said that an ambiguous or uncer¬ 
tain assignment should be construed most strictly 
against the assignor, the general rule is that any 
ambiguity or uncertainty in the meaning of an as¬ 
signment will be resolved against the party who 
prepared it;^® and hence, if the assignment was 
prepared by the assignee, it will be construed most 
strictly against him.47 


so. De Moulin v. Magnesite Refrac¬ 
tories Co.. 199 P. 42, 186 Cal. 128 
—Goldman v. Murray, 129 P. 462, 
164 Cal. 419~.5 C.J, p 942 note 30. 

31. Oneida Bank v. Ontario Bank, 
21 N.T. 490. 

32. Williard v. Campbell, 11 P.(2d) 
782, 91 Mont. 493, certiorari grant¬ 
ed Clark V. Williard, 54 S.Ct. 103, 
290 U.S. 619, 78 L.Ed. 640—5 C.J. 
p 942 note 27. 

33. Tingle v. Fisher, 20 W.Va, 497. 

34. Bloch Bros. v. Liverpool & Lon¬ 
don & Globe Ins. Co., 94 So. 562, 
208 Ala, 523. 

35. N.H.—^Barbin v. Moore, 159 A. 
409, 85 N.H. 362, 83 A.L.R. 62. 

N.Y.—^Hanna v. Lichtenhein, 169 N. 
Y.S. 589, 181 App.Div. 94. 

36. Coggin V. Hartford Accident & 

Indemnity Co., (D.C.N.C.) 9 F. 

Supp. 785. 

37. Cal.—^Adamson v. Paonessa, 179 
P. 880, 180 Cal. 157—Cambridge Co. 
V. City of Elsinore, 206 P. 1021, 
57 CaLApp. 245. 

Ill.—^Angelina County Lumber Co. 
V, Michigan Cent. R. Co., 252 Ill. 
App. 82. 

Mont.—^Davis v. Claxton, 268 P. 787, 
82 Mont. 574. 

N.Y.—In re Davis’ Estate, 263 N.Y. 

S. 482, 147 Misc. 96. 

5 C.J. p 943 note 43, p 950 note 2. 


Construction as to property or in¬ 
terest transferred see infra § 84. 

38. U.S.—Bing v. Bowers, (D.C.N.Y.) 
22 F.(2d) 450, affirmed (C.C.A.) 26 
P.(2d) 1017. 

Cal.—Cambridge Co. v. City of Elsi¬ 
nore, 206 P. 1021, 57 CaLApp. 245. 
Mass.—Genard v. Hosmer, 189 N.E. 
46, 91 AL.R, 543. 

Mo.—Honey Creek Drainage Dist. of 
Grundy County v. Sampson, 6 S. 
W.(2d) 119, 222 Mo.App. 732. 

Mont.—^Davis v. Claxton, 268 P. 787, 
82 Mont 574. 

Ohio.—General Excavator Co. v. Jud¬ 
kins, 190 N.E. 389, 128 Ohio St 
160. 

Okl.—^Mid-Continent Petroleum Cor¬ 
poration V. Blackwell Oil & Gas 
Co., 15 P.(2d) 1028, 169 Okl. 35. 
Utah,—Shefter v. Griffiths, 245 P. 698, 
67 Utah 54. 

5 C.J. p 943 note 46. 

All parts of the Instnunent are to 
be given effect.—Sheffer v. Griffiths, 
245 P. 698, 67 Utah 54. 

39. Cal.—Cambridge Co. v. City of 
Elsinore, 206 P. 1021, 57 CaLApp. 
245. 

Or.—^Devlin v. Moore, 130 P. 35, 
64 Or. 433. 

5 C.J. p 943 note 47. 

Extraneous evidence is not receilv- 
able to show what was meant by the 
phraseology of an assignment when 
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its terms are clear, and of definite 
legal meaning.—In re Hormell’s Es¬ 
tate, 157 A 460, 305 Pa. 179. 

40. Genard v. Hosmer, (Mass.) 189 
N.E. 46, 91 A.L.R. 643. 

41. Ill.—^Angelina County Lumber 
Co. v. Michigan Cent. R. Co., 252 
IlLApp. 82. 

Miss.—Ross V. Morrimac Veneer Co., 
92 So. 823, 129 Miss. 693. 

Ohio.—General Excavator Co. v. Jud¬ 
kins, 190 N.E. 389, 128 Ohio St. 
160. 

5 C.J. p 944 note 48. 

42. Ohio.—General Excavator Co. v. 
Judkins, 190 N.E. 389, 128 Ohio St. 
160. 

Wash.—^National Surety Co. v. Amer¬ 
ican Savings Bank & Trust Co., 
172 P. 264, 101 Wash. 213. 

43. Cal.—^Adamson v. Paonessa, 179 
P. 880, 180 Cal. 157. 

Mass.—Genard v. Hosmer, 189 N.E. 
46, 91 A.L.R. 643. 

44. General Excavator Co. v. Jud¬ 
kins, 190 N.E. 389, 128 Ohio St. 
160. 

45. Swan v. Warren, 138 Mass. 11— 
5 C.J. p 944 note 49. 

46. Washington Steel Form Co. v. 
North City Trust Co., 162 A 829, 
308 Pa. 361. 

47. In re Davis’ Estate, 263 N.Y.S. 
482, 147 Misc. 96. 
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Construction by parties. When the parties, by 
their acts, have placed a certain construction on their 
contract, that construction should be given weight^^ 

Several writings. Where an assignment consists 
of several writings, all of such writings should be 
considered together in order to determine the mean¬ 
ing of the parties>9 Also, a preliminary agreement 
and an assignment containing internal references to 
each other should be construed together,50 and the 
same has been held with respect to a letter and an 
assignment drawn to carry out its terms.51 

What law governs. An assignment is to be con¬ 
strued according to the law of the place where 

made.52 

§ 84. Property, Title, or Interest Passing 
a. In general 


b. Under particular assignments or pro¬ 
visions 

a. In General 

Generally, an assignment passes to the assignee only 
the assignor’s rights or title with respect to such prop¬ 
erty or interests as are comprehended by the terms of 
the assignment or intended to be transferred. 

To be valid, the assignment must adequately de¬ 
scribe or identify the property or thing intended 
to be assigned (see supra § 44); but, when such a 
description is inserted, the assignment, ordinarily, 
passes to the assignee all of the rights, title, or 
interest of the assignor in or to the property or 
property rights that are comprehended by the terms 
used,53 or are within the intention or understanding 
of the parties, as ascertained in accordance with the 
general rules of construction ;54 while rights or in- 


Beasou for the rule is that men 
are supposed to take care of them¬ 
selves, and that he who chooses the 
words by which a right is given 
ought to be held to the strict inter¬ 
pretation of them, rather than he 
who only accepts them.—In re Da¬ 
vis’ Estate, 263 N.Y.S. 482, 147 Misc. 
96. 

43. Howard County v. Pesha, 172 N. 
W. 55, 103 Neb. 296—5 C.J. p 944 
note 52. 

49. Fla.—^Bancroft v. Gables Racing 
Ass’n. 157 So. 500. 

Mont.—Davis v. Claxton, 268 P. 787, 
82 Mont. 674. 

Or.—^Fidelity Reserve & Loan Co. 
V. Lincoln County Logging Co., 23 
P.<2d) 905, 144 Or. 46. 

5 C.J. p 944 note 53. 

50. In re Howell’s Estate, 116 A. 
522, 273 Pa. 50. 

51. Washington Steel Form Co. v. 
North City Trust Co., 162 A. 829, 
308 Pa. 351. 

52. New Tork Life Ins. Co. v. Rees, 
(C.C.A.MO.) 19 F.(2d) 781—5 C.J. 
p 941 note 22. 

53. Cal.—Southern California Fi¬ 
nance Co. V. Davis, 7 P.<2d) 744, 
120 CaLApp. 79. 

Ga.—^Hubbard v. Bibb Brokerage Co., 
160 S.E. 639, 44 Ga.App. 1—Citi¬ 
zens’ Bank of Waynesboro v. Tim¬ 
mons, 91 S.E. 1050, 19 Ga.App. 480. 
Ill.—Thornton v. Louch, 130 N.E. 
467, 297 Ill. 204. 

Ind.—^Kuntz v. Springer, 137 N.E. 

899, 79 Ind.App. 271. 

Md.—Case v. Marshall, 152 A. 261, 
159 Md. 588—Werntz v. Wells, 99 
A. 956, 130 Md. 53. 

Mich.—Gauthier v. Peiter, 265 N.W. 

385, 267 Mich. 667, 93 A.L.R. 1522. 
Tex.—Globe Indemnity Co. v. West 
Texas Lumber Co., (Civ.App.) 34 
S.W.(2d) 896. 

5 C.J. p 944 note 54. 


“All proceeds” 

An assignment of “all proceeds” 
of a tobacco crop included stock 
substituted for “proceeds,” dividends 
thereon, and unused portion of per¬ 
centage deducted for commercial 
purposes.—Carpenter v. Dummit, 297 
S.W. 695, 221 Ky. 67. 

Claim for damages 

An assignment of a claim for dam¬ 
ages from flood authorizes a recov¬ 
ery for defendant’s negligence in the 
construction, operation, or mainte¬ 
nance of irrigation headgate, al¬ 
though not specifying the particu¬ 
lar act of omission causing the over¬ 
flow.—Stapp V. Madera Canal & Irri¬ 
gation Co., 166 P. 823, 34 Cal.App. 
41. 

Contiugent and vested interests 

(1) A devisee, by a grant of all 
the right, title, and interest he had 
or might have in realty of his fa¬ 
ther’s estate or by virtue of his heir¬ 
ship, has been held to have intended 
to convey all interest he then had 
and, in addition, his expectancy as 
heir and devisee in an executory de¬ 
vise over in favor of surviving chil¬ 
dren after the death of a life ten¬ 
ant, testator’s widow.—Thornton v, 
Louch, 130 N.E. 467, 297 Ill. 204. 

(2) Other cases dealing with as¬ 
signments of contingent and vested 
interests are to be found in 5 C.J. 
p 944 note 64 [i]. 

Words of limitation unnecessary 

Under statutes dispensing with the 
necessity of words of limitation to 
convey a fee, if a contrary intention 
is not apparent, an assignment with¬ 
out words of limitation or perpetuity 
will carry such estate as the as¬ 
signor has power to assign, and the 
assignee's interest is not limited to 
a life estate.—Case v, Marshall, 152 
A. 261, 159 Md. 588. 
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54, Cal.—Binford v. Boyd. 174 P. 

56, 178 Cal. 458. 

Neb.—^Howard County v. Pesha, 172 

N.W. 55, 103 Neb. 296. 

Tex.—Pacheco v. Fernandez, (Civ. 

App.) 277 S.W. 197. 

Error in dates 

Although the assignment purports 
to transfer claims of a certain de¬ 
scribed nature arising between speci¬ 
fied dates, and the proof shows 
claims of such nature, but arising 
between different dates, and there is 
no pretense that there were any oth¬ 
er claims of such nature, the dates 
will be deemed a false call in the 
description and the assignment will 
pass the claims actually existing.— 
Binford v. Boyd, 174 P. 66, 178 Cal. 
458. 

Intention to use technical term in 
popular sense 

There being evidence that it was 
the intention of a husband, who deed¬ 
ed to his wife all his properties com¬ 
ing to him “from inheritance,” to 
convey all his property, “inheritance” 
will be construed to include property 
devised to the husband by his moth¬ 
er.—^Pacheco v. Fernandez, (Tex.Civ. 
App.) 277 S.W. 197. 

Intention contrary to plain meaning 
of language used 

If the language employed in an 
instrument by the parties thereto has 
a well ascertained meaning and does 
not include a chose which the parties 
intended to convey thereby, the in¬ 
strument will not operate as an as¬ 
signment of that chose.—^Belknap v. 
Belknap, 128 Mass. 14—5 C.J. p 950 
note 4. 

Specified sum of money on deposit in 
closed hank as including tliat 
sum in dividends 

An assignment of seven hundred 
dollars “of the moneys on deposit 
in my name” in a bank, which both 
the assignor and assignee knew had 
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terests not covered by the scope of the assignment 
or the intention of the parties do not pass to the 
assignee, 55 unless they can pass as incidents to the 
right or rights expressly assigned within the rules 
stated in §§ 85-89. No matter what the property 
or thing passed, the right or title acquired by the 
assignee is simply that previously possessed by the 
assignor and no more (see supra § 82), An assign¬ 
ment of money to be paid out of a larger fund con¬ 
veys an equitable interest in that part of the fund 
to which it applies.55 

If the granting clause of an assignment is en¬ 
tirely unambiguous it, ordinarily, controls as to the 
property or rights passed, despite doubts that might 
arise from subsequent recitals ;57 but, if there is 
at least a reasonable doubt as to the correct inter¬ 
pretation of the granting clause, the entire instru¬ 
ment is to be examined.58 

b. Under Particular Assignments or Provisions 

(1) Assignments in general terms 

(2) Assignments of moneys due or to 

become due 

(3) Assignments of contracts 

(4) Assignments of evidences of title or 

indebtedness 


(1) Assignments in General Terms 

An assignment in general terms of all property or 
rights of the assignor usually transfers ail such prop¬ 
erty or rights to the assignee, unless there are subse¬ 
quent restrictions which limit the scope of the assign¬ 
ment. 

An assignment of all estate, of whatsoever nature 
or kind,5^ or of all property whatever,®® may oper¬ 
ate to pass all of the assignor’s existing rights and 
choses in action to the assignee, including a claim 
for future payments under an existing contract.®^ 

The property or interests transferred by general 
terms may, however, be construed as limited by a 
subsequent special designation of the right or prop¬ 
erty transferred ;®2 and when such general terms 
have been used in connection with other terms cus¬ 
tomarily used to designate only personal property 
in possession, they have been held not to include 
choses in action.®^ An assignment in general terms, 
however, of all the assignor’s right, title, and inter¬ 
est in and to any claims or demands of any nature 
held by him against defendant, is not restricted by 
a subsequent part of the assignment assigning de¬ 
mands arising against defendant between specified 
dates ;®^ and an assignment of all the assignor’s 
interest in a particular estate or property is not 


suspended business, entitled the as¬ 
signee to receive seven hundred dol¬ 
lars from moneys otherwise payable 
to the assignor by the bank, not¬ 
withstanding the bank only paid 
fifty per cent dividend.—Gauthier v. 
Peiter, 255 N,W. 385, 267 Mich. 667, 
S3 A.L.R. 1522. 

55. Ark.—Wasson v, Taylor, 87 S. 
W.(2d) 63. 

Cal.—^Roberts Land & Improvement 
Co. V. Dallas, 11 P.(2d) 1103, 124 
Cal.App. 86—^Deeble v. Exchange 
Nat. Bank, 161 P. 1010, 32 Cal.App. 

9. 

Ky.—Petty v. Hagan, 265 S.W. 787, 
205 Ky. 264. 

Or.—Sorenson v. Kribs, 161 P. 405, 
82 Or. 130. 

Pa.—In re HormelPs Estate, 157 A. 

460, 305 Pa. 179. 

5 C.J. p 945 note 56. 

Money or deposits not in possession 
or control 

(1) An instrument reciting that, in 
consideration of care and support 
furnished by the petitioner, all mon¬ 
eys in deceased's possession or to her 
credit in any bank “shall remain’* the 
petitioner’s property does not con¬ 
vey to the petitioner any interest in 
deceased’s bank deposits not in the 
petitioner’s possession at the time 
of deceased’s death.—In re Davis’ 
Estate, 263 N.Y.S. 482, 147 Misc. 96. 

(2) Under a letter directing a bank 
to pay to an oil company money 
held by it under the writer’s direc-1 


tions, money received by the bank 
from proceeds of oil runs from a 
lease after April 29, 1924, is not un¬ 
der the writer’s direction, in view 
of his assignment to another oil 
company as of that date.—Camp Oil 
& Gas Co. V. Robertson, (Tex.Civ. 
App.) 286 S.W. 990. 

Net earxiings not passed by trans¬ 
fer of dividends only 
A note given to a stockholder for 
“the made net earnings dividend for 
the year 1919 ending when dividend 
is declared’’ has been held to evi¬ 
dence sale of declared dividend and 
not net earnings for the year.—^Petty 
V. Hagan, 265 S.W. 787, 205 Ky. 264. 
Tort claiims not included 
An instrument, executed by stock¬ 
holders depositing stock with a com¬ 
mittee and empowering it to act for 
their protection, was held not suffi¬ 
ciently definite or comprehensive to 
include an assignment of a claim for 
damages for a tortious wrong to each 
individual stockholder.—Lee v. Fisk, 
109 N.E. 833, 222 Mass. 418. 

Trust funds only transferred 
An assignment of all the assignor’s 
right, title, and interest in all trust 
funds, accruing from the estate of 
his mother, does not pass a part of 
the estate of the assignor’s mother 
which was not held in trust.—In re 
Hormell’s Estate, 157 A. 460, 305 Pa. 
179. 

56. Hines v. Pulton, 114 S.E. 684, 
92 W.Va. 204—5 C.J. p 946 note 59. 
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Assignment to satisfy unascertained 
debt 

An assignment by a debtor to his 
creditor of a sufficient amount of a 
chose in action due him, to satisfy 
an existing debt, when the same was 
ascertained, and which was in dis¬ 
pute, passes the equitable title to 
the creditor to such part of the 
chose in action as may be necessary 
to satisfy the debt when the same 
is fixed and determined.—^Hines v. 
Pulton, 114 S.E. 684, 92 W.Va. 204. 

57. Bing V. Bowers, (D.C.N.T.) 22 
P.(2d) 450. affirmed (C.C.A.) 26 P. 
(2d) 1017. 

58, Bing V. Bowers, supra. 

58. Van Pelt v. Hurt, 25 S.E. 489, 
97 Ga. 660—5 C.J. p 946 note 61. 

60. Or.—Rogers v. Blumauer, 255 
P. 324, 122 Or. 352. 

Wash.—^Pioneer Mining & Ditch Co. 
V. Davidson, 190 P. 242, 111 Wash. 
262. 

5 C.J. p 946 note 62. 

61. Rogers V. Blumauer, 255 P. 324, 
122 Or. 352. 

62. Moses v. Murgatroyd, 1 Johns. 
Ch.(N.Y.) 473—5 C.J. p 944 note 
50. 

63. Schaffer v. Vandewater, 145 N. 
Y.S. 769, 160 App.Div. 803—5 C.J. 
p 946 note 63. 

64. Thomas v. Pursman, 178 P. 870, 
39 Cal.App. 278. 
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restricted by reason of the fact that the estate is 
subsequently described as being worth about a cer¬ 
tain value, which is in fact much less than its full 

value. 

If the general terms used in the contract in de¬ 
scribing the subject matter of the assignment are 
broad enough to cover both choses which the as¬ 
signor could validly assign and choses the assign¬ 
ment of which would render the contract void, the 
assignment should be considered to include only those 
choses which the assignor could validly assign. 

(2) Assignments of Moneys Due or to Become 
Due 

An assignment of money due or to become due gives 
the assignee the right to only so much as, by a construc¬ 
tion of the instrument, was intended to be given. 

An assignment of a sum of money due or to be¬ 
come due will pass to the assignee only so much 
as a construction of the instrument shows was 
intended to pass;®7 and the assignee may take 
nothing where the assignor of money due or to 
become due under a contract which he must per¬ 
form defaults without anything due or owing. 

The term ^^moneys due,’^ used in an assignment, has 
been said to mean moneys payable at the time when 
the assignment was made;®^ but, in other cases, 
the words have been construed to mean moneys ow¬ 
ing but not yet payable,70 or even moneys to be¬ 
come due.*^^ 

Assignments of amounts due and to become due 
until a date certain include amounts coming due 
on that date;72 and an assignment of moneys due 
under a contract includes moneys due in payment 
of expenditures as well as for labor.*^^ 

If the assignment is of moneys to become due 


from a particular person under contracts, or for 
breach of contracts, it will usually be construed to 
mean under contracts then existing ;74 but, under 
the circumstances of a particular case, an assign¬ 
ment may be held to apply to moneys to become due 
under a subsequent contract, which is merely an 
extension of the one in existence when the assign¬ 
ment was made.*^® 

In the absence of stipulation the assignment of 
profits or earnings under contracts, or arising out 
of property, is usually held to mean an assignment 
of profits or earnings accruing subsequently to the 

assignment.76 

The assignment of a larger amount than is due 
the assignor operates to transfer to the assignee the 
amount actually due and an assignment of mon¬ 
eys to be recovered under a contract, or to be paid 
in settlement thereof, or on account thereof, by com¬ 
promise or otherwise, includes moneys voluntarily 
paid for labor done under the contract, the contract 
having been declared invalid,or moneys paid by 
a debtor to buy peace.79 

A claim for extra work will pass with the assign¬ 
ment of money due or to become due under the 
principal contract, where such is the intention of 
the parties as evidenced by the terms of the assign¬ 
ment and by the surrounding circumstances,^0 but 

not where the contrary intention appears.^i 

A percentage reserved in the contract until com¬ 
pletion of the work may be assigned, where it is 
clearly within the intention of the parties as ex¬ 
pressed in the assignment ;S2 but the assignment of 
a contract for the performance of work has been 
held not to include a percentage reserved on work 
already done nor does the assignee acquire any 


€5. In re Brolasky’s Estate, 163 A. 
«92, 309 Pa. 30. 

66 . U.S.—^Armstrong v. Mutual L. 
Ins. Co.. (C.C.N.Y.) 11 P. 573, 20 
Blatchf. 493, reversed on other 
grounds 6 S.Ct. 877, 117 U.S. 591, 
29 L.Ed. 997. 

Md.—Miller v. Williamson, 5 Md. 219. 

67. Iowa.—Federal Surety Co. v. 
Des Moines Morris Plan Co., 239 
N.W. 99, 213 Iowa 464. 

Ohio.—State v. Robins & McDaniel, 
10 Ohio App. 382. 

5 C.J. p 946 note 64. 

68 . N.C.—In re Poisson, 140 S.E. 31, 
194 N.C. 430. 

Wash.—^laryland Fidelity, etc., Co. 
V. Bellingham Northwestern Nat. 
Bank, 165 P. 743, 90 Wash. 179. 

5 C.J. p 978 note 25. 

69. Zertanna v. Gray, 76 S.W. 710, 
102 Mo.App. 188—5 C.J. p 946 note 
65. 


70. Hitchings v. Central Electrical 
Supply Co., 169 N.T.S. 611, 182 
App.Div. 28. 

71. Hitchings v. Central Electrical 
Supply Co., supra. 

72. Mass.—Kendall v. Kingsley, 120 
Mass. 94. 

Miss.—^Peck-Hammond Co. v. Wil¬ 
liams, 27 So. 995, 77 Miss. 824. 

5 C.J. p 946 note 66. 

73- Mass.—Tracy v. Waters, 39 N. 

E. 190, 162 Mass. 562. 

Tenn.—Cates v. Bearden, (Ch.App.) 
42 S.W. 473. 

74. George J. Glover Co. v. Barnes, 
123 So. 180, 11 La.App. 203—5 C.J. 
p 946 note 67. 

75. Koebig v. North American 
Dredging Co. of Nevada, 195 P. 731, 
50 Cal.App. 683. 

76. Fidelity Reserve & Loan Co. v. 
Lincoln County Logging Co., 23 P. 
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(2d) 905, 144 Or. 45—5 C.J. p 947 
note 71. 

77. Provident Nat. Bank v. C. D. 
Hartnett Co., 97 S.W. 689, 100 Tex. 
214—5 C.J. p 947 note 68. 

78. Kingsbury v. Burrill, 24 N.B. 36, 
151 Mass. 199. 

79. Beran v. Tradesmen’s Nat. Bank, 
10 N.Y.S. 677. 

80. Berlin Iron Bridge Co. v. Con¬ 
necticut River Banking Co., 57 A. 
275, 76 Conn. 477—5 C.J. p 947 
note 73. 

81. George J. Glover Co. v. Barnes, 
123 So. 180, 11 La.App. 203—5 C.J. 
p 947 note 74. 

82. Midland Nat. Bank of Minne¬ 
apolis V. Hendrickson, 206 N.W. 
723, 165 Minn. 446—5 C.J. p 947 
note 76. 

83. U.S.—Connolly v. Dunbar, (C.C. 
Pa.) 102 F. 44. 

N.Y.—Peo. v. Dayton, 50 N.Y. 681, 
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right to such reserve fund where the contractor 
abandons the contract and the reserve fund is ex¬ 
hausted in the completion of the contract.^^ 

Not assignment of contract or title to property. 
An assignment of moneys due and to become due 
under a contract is not an assignment of the con¬ 
tract ;85 nor does an assignment of a money de¬ 
mand for goods sold constitute a transfer of title 
to the goods.s® 

(3) Assignments of Contracts 
The assignment of a contract operates to pass the 
whole contract with all its benefits and burdens. 

The assignment of a contract operates not mere¬ 
ly as an assignment of the moneys thereafter to 
be earned, but of the whole contract, with its obli¬ 
gations and burdens.^*^ If the assignment purports 
to convey a greater interest in a contract than the 
assignor has, it operates to convey his actual in¬ 
terests^ 

An assignment of one contract does not operate 
as an assignment of another independent and orig¬ 
inal contract, although connected with the first con¬ 
tract but an assignment of a contract, after the 
same has been modified by the parties thereto, is 
an assignment of the contract as modified, and not 
of the original contract^o Also, an increased al¬ 
lowance to the contractor, made after the assign¬ 
ment of the contract, has been held to pass to the 
assignee.^ ^ 

An assignment of a continuing contract is not 
an assignment of a cause of action for breach of 
contract by the other contracting party before the 
assignments^ 

84. People v. Syracuse Third Nat. 

Bank. 54 N.E. 35. 159 N.T. 382, 
affirming 40 N.T.S. 1147, 8 App. 

Div. 616. 

85. Ill.—Lunt V. 

N.E. 237, 285 Ill. 589. 

Wash.—Sumner K. Prescott Co. 

Sumner, 201 P. 308, 117 Wash. 283. 

5 C.J. p 947 note 79. 

86. Grant v. Sicklesteel Lumber Co., 

119 N.W. 1092, 155 Mich. 600. 

87. La.—^Davidson v. Baker Fuel 
Oil Burner Co., 134 So. 108, 16 La. 

App. 339. 

Or.—Corvallis & A. B. R. Co. v. 

Portland, E. & E. By. Co., 163 P. 

1173, 84 Or. 524. 

6 C.J. p 947 note 81. 

Liabilities of assignee on contract 

assigned see infra § 107. 

88. Iowa.—^Hipwell v. National 
Surety Co., 105 N.W. 318, 130 Iowa 
656. 

N.T.—Converse v. Miner, 21 Hun 367. 

86- Kallman v. Delhi, 145 N.T.S. 180, 

83 Misc. 471—5 C.J. p 947 note 83. 

90. Corvallis & A. R. B. Co. v. Port- 


(4) Assignments of Evidences of Title or In¬ 
debtedness 

An assignment of an Instrument evidencing the title 
to property ordinarily passes such title to the assignee, 
and an assignment of an instrument evidencing an in¬ 
debtedness passes the original debt. 

An assignment of an instrument evidencing a debt 
carries with it the original debt for which the in¬ 
strument was given and the assignment of an 
instrument which constitutes the evidence of the 
assignor’s title to particular property ordinarily pass¬ 
es such title to the assignee.^^ Hence, the assignor’s 
title to personal property not in his possession may 
become vested in the assignee by a transfer of the 
evidence of title.95 However, an assignment of the 
evidences of title to real estate vests in the assignee 
thereof only the equitable title to the land.^® 

§ 85. Rights Passing as Incidents 

Unless a contrary Intention is manifest or Inferable, 
an assignment ordinarily carries with It all rights, reme¬ 
dies, and benefits which are incidental to the thing as¬ 
signed, except those which are personal to the assignor 
and for his benefit only. 

If a contrary intention is not shown, an assignment 
ordinarily passes whatever is necessary to make it 
completely effectual, and vests in the assignee all 
rights, remedies, and contingent benefits which are 
incidental to the thing assigned,except those which 
are personal to the assignor and for his benefit 
only.98 Hence, among other things, the assignment 
of a chose may carry with it the right to interest,^^ 
dividends,^ or other income to accrue from the as- 

Mont.—Osborne v. McDonald, 5 
P.(2d) 568, 91 Mont. 83—Tellow- 
stone Valley Co. v. Associated 
Mortg. Investors, 290 P. 255, 88 
Mont. 73, 70 A.L.R. 1002. 

Neb.—^Luikart v. Massachusetts 
Bonding & Insurance Co., 263 N. 
W. 124. 

C.J. p 949 notes 98, 1. 

98. U.S.—Breidecker, for Use of 
Cohn V. General Chemical Co., (C. 
C.A.I11.) 47 F.(2d) 52. 

Colo.—^Huston V. Ohio & Colorado 
Smelting & Refining Co., 165 P. 
251, 63 Colo. 152. 

5 C.J. p 950 note 5. 

Cause of action for fraud as not 
passing to assignee see infra § 89. 

99. Mass.—^Bennett v. Tighe, 112 N. 
E. 629. 

Tex.—Globe Indemnity Co. v. West 
Texas Lumber Co., (Civ.App.) 34 
S.W.(2d) 896. 

5 C.J. p 949 note 93, p 944 note 54 
[a]. 

1. Carpenter v. Dummit, 297 S.W. 
695, 221 Ky, 67—5 C.J. p 949 note 
94. 


Lorscheider, 121 

V. 


land, E. & E. By. Co., 163 P. 1173, 
84 Or. 524—5 C.J. p 948 note 84. 

91. N.T.—^Munsell v. Lewis, 2 Den. 
224, reversing 4 Hill 635. 

N.C.—Winslow v. Elliott, 50 N.C. 111. 

5 C.J. p 947 note 75. 

92 . U.S,—^Pederal Cement Co. v. 
Shaffer, (D.C,Pa.) 238 P. 245. 

N.T.—^Hanna v. Florence Iron Co. of 
Wisconsin, 118 N.E. 629, 222 N.T. 
290, 

5 C.J. p 948 note 86. 

93. De Moulin v. Magnesite Refrac¬ 
tories Co., 199 P. 42, 186 Cal. 128 
—^Ellison V. Henion, 190 P. 793, 183 
Cal. 171, 11 A.L.R. 444—Goldman 
V. Murray, 129 P. 462, 164 Cal. 419. 

94. Citizens’ State Bank v. Bonnes, 
78 N.W. 875, 76 Minn. 45—5 C.J. 
p 948 note 87. 

95. Colo.—^Blanchard v. Chaffee 

County, 62 P. 579, 15 Colo.App. 410. 

Okl.—Waldock v. Frisco Lumber Co., 
176 P. 218, 

5 C.J. p 948 note 87. 

96. Helm V. Sapp, 44 S.W. 107, 19 
Ky.L. 1614—5 C.J. p 948 note 88* 

1U2 


97. 
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signed chose ;2 and an assignment of property car¬ 
ries with it the right to the proceeds thereof,^ al¬ 
though an assignment of the expected proceeds of 
property gives no right to the property itself.^ 

In the final analysis, however, the question of 
what rights or remedies will pass as incidental to 
the thing assigned is dependent entirely on the 
intention of the parties and the assignee will ac¬ 
quire no right to incidents which it is clear the 
parties did not intend to pass,^ or which it would 
be inequitable to pass because of resulting injury 
to the assignor.*^ 

§ 86. — Collateral Agreement 

In the absence of a provision to the contrary, col¬ 
lateral agreements which are incidental to an assigned 
chose in action pass to the assignee under the assign¬ 
ment. 

In the absence of any provision or stipulation 
otherwise, an unqualified assignment of a chose 
carries with it, as incident to the chose, any collat¬ 
eral agreements held by the assignor with reference 
thereto.^ 


§ 87. — Collateral Securities, Liens, and 
Preferences 

Collateral securities, liens, and rights of priority or 
preference, ordinarily pass as incidents under an assign¬ 
ment of the debt or chose to which they pertain, unless 
there is a stipulation or agreement otherwise. 

While such rights may be either granted^ or with- 
held^o by an express provision in the assignment, in 
the absence of such a provision, an unqualified as¬ 
signment of a debt or chose in action ordinarily car¬ 
ries with it, as incidents, all rights of priority or 
preference,and all collateral securities or liens, 
together with all rights incidental thereto,previ¬ 
ously held by the assignor to obtain or secure pay¬ 
ment of the debt. This rule applies although the 
assignee had no knowledge of the existence of the 
security,i3 and operates to give him the equitable 
title to such collateral securities and incidental rights 
without a formal or express assignment thereof.i^ 

§ 88. — Transfer of Debt on Assignment 
of Security 

An assignment of collateral security usually does 
not pass the debt secured thereby, unless an intention to 
transfer the same is expressed or can be inferred. 


2 . Carpenter v. Bummit, supra—5 
G.J. p 949 note 95. 

3. Ill.—Shephard v. Clark, 38 Ill. 
App. 66. 

N.Y.—^Allen v. Brown, 61 Barb. 86, 
affirmed 44 N.Y. 228. 

5 C.J. p 949 note 96. 

4. Henderson v. Henderson, 19 A. 
424, 133 Pa. 399, 19 Am.S.R. 650 
—5 C.J. p 949 note 97. 

5. Huston V. Ohio & Colorado Smelt¬ 
ing & Refining Co., 165 P. 251, 63 
Colo. 152—5 C.J. p 950 note 2. 

6 . Ill.—^Bell & Howell Co. v. Spoor, 
225 Ill.App. 256. 

S.C.—Robinson v. Saxon Mills, 117 S. 

E. 424, 124 S.C. 415. 

5 C.J. p 950 note 6. 

7. McLean v. Fidelity, etc., Co., 107 
N.Y.S. 907, 56 Misc. 623, 626. 

8 . Bogordos v. Chacalos, 156 A. 124, 
109 N.J.Eq. 5--A. Fink & Sons v, 
Goldberg, 139 A. 408, 101 N.J.Eq. 
644—Langberg v. Wagner, 139 A. 
518, 101 N.J.Eq. 383. 

Incidental passing of contracts in 
restraint of trade on transfer of 
business see Good Will § 13 [28 
C.J. p 743 note 26-'p 744 note 32]. 

9. Blakely Artesian Ice Co. v. 
Clarke, 13 Ga.App. 574, 79 S.E. 
526—5 C.J. p 948 note 89. 

10 . Kan.—Cannon v. Kreipe, 14 Kan. 
324. 

Wis.—Rolston V. Brockway, 23 Wis. 
407. 

, ’ll. Northwestern Nat. Bank of Bel¬ 
lingham V. Guardian Casualty & 
Guaranty Co., 161 P. 473, 93 Wash. 
635—5 C.J. p 949 note 99. 


12. XJ.S.—Brainerd, Shaler & Hall 
Quarry Co. v. Brice, (N.Y.) 39 S. 
Ct. 458, 250 U.S. 229, 63 L.Ed. 951 
—Credito y Ahorro Ponceno v. 
Gorbia, (C.C.A.Porto Rico) 25 P. 
(2d) 817, certiorari denied Gorbea 

V. Credito y Ahorro Ponceno, 49 
S.Ct. 18, 278 U.S. 613, 73 L.Ed. 537 
—Church V. Swetland, <C.C.A.N.Y.) 
243 P. 289, 156 C.C.A. 69, appeal 
dismissed 39 S.Ct 256, 249 U.S. 
579, 63 L.Ed. 785. 

Conn.—^Newman v. Gaul, 129 A. 221, 
102 Conn. 425. 

Iowa.—^Kinart v. Churchill, 230 N. 

W. 349. 210 Iowa 72. 

La.—^Brittain v. Olla Lumber Co., 6 
La.App. 501—Gresham v. Graves, 
3 La.App. 153. 

Mo.—Lowery v. Fuller, 281 S.W. 968, 
221 Mo.App. 496. 

Neb.—^Luikart v. Massachusetts 
Bonding & Insurance Co., 263 N. 
W. 124. 

N.J.—Westville Land Co. v. Handle, 
171 A. 520, 112 N.J.Law 447. 
N.Y.—Smith v. Wagner, 174 N.Y.S. 
205, 106 Misc. 170. 

N.C.—^Horne-Wilson, Inc. v. Wig¬ 
gins Bros., 164 S.E. 365, 203 N.C. 
85—Bank of Wadesboro v. North¬ 
western Casualty & Surety Co., 162 
S.E. 236, 202 N.C. 148—Independ¬ 
ence Trust Co. V. Porter & Boyd, 
132 S.E. 806, 191 N.C. 672. 

Pa.—Hay v. Hillegass, 119 A. 588, 
275 Pa. 497, certiorari denied Hille¬ 
gass V. Rohm, 43 S.Ct 705, 262 U. 
S. 758, 67 L.Ed. 1218—^Beaver Trust 
Co. V. Morgan, 103 A. 367, 269 P8U 
567—In re Bloomfield Trust Com¬ 
pany et al., 19 Pa.Dist & Co. 340. 
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Vt.—^Newell Bros. v. Hanson, 123 A. 
208, 97 Vt 297. 

Wash.—Burke v. Wilson, 181 P. 904, 
107 Wash. 454—^National Market 
Co. V. Maryland Casualty Co., 174 
P. 479, 100 Wash. 370, 1 A.L.R. 
460, affirming 170 P. 1009, 100 
Wash. 370. 

Wis.—State Bank of De Pere v. Chi¬ 
cago & N. W. Ry. Co., 248 N.W. 
423, 211 Wis. 465. 

5 C.J. p 948 note 91—66 C.J. p 108 
note 91. 

Laborer’s lien or priority transfer¬ 
red by assignment of claim see 
Master and Servant § 146 [39 C.J. 
p 220 notes 30-36]. 

Materialman’s lien transferred by as¬ 
signment of debt see the C. J.S. title 
Mechanics’ Liens § 219. 

Mortgage transferred by assignment 
of debt see Mortgages § 356 [41 C. 
J. p 672 note 78-p 673 note S3]. 
Purchase-money lien transferred by 
assignment of debt see Vendor and 
Purchaser § 392 [66 C.J. p 1236 
note 72-p 1238 note 8], 

13. Neb.—^Luikart v. Massachusetts 
Bonding & Insurance Co., 263 N. 
W. 124. 

Pa.—In re Bloomfield Trust Co. et 
al., 19 Pa.Dist. & Co. 340. 

14. La.—Gresham v. Graves, 3 La. 
App. 153. 

Neb.—^Luikart v. Massachusetts 

Bonding 4Ss Insurance Co., 263 N. 
W. 124. 

Vt.—^Newell Bros. v. Hanson, 123 A. 

208, 97 Vt 297, 

5 C.J. p 94d mote 92. 



A88IGNMEIiT8 


6 C.J.S. 


§ 88 


An assignment of a collateral security or lien does 
not ordinarily pass the indebtedness secured, unless 
an intention to transfer the debt is expressed or can 
be inferred from the circumstances.15 

§ 89. -Ancillary Rights of Action 

If no contrary intention is shown, an assignment 
usually passes aii ancillary remedies and rights of action 
which the assignor had or would have had to enforce 
the right or chose assigned. 

If no contrary intention is shown, an assignment 
usually passes as incidents all ancillary remedies and 
rights of action which the assignor had or would 
have had for the enforcement of the right or chose 
assigned.!® Hence, an assignee of a contract may 
take the assignor's cause of action for damages for 
its breach,!*^ for reformation of the contract on 
account of fraud or mistake,!® or for rescission and 
recovery of the consideration paid on account of a 
prior repudiation by the debtor;!® and a judgment 
subsequently recovered by the assignor on the claim 
assigned passes to the assignee.®® An assignment 
of a title or interest in property, however, does not, 


of itself, constitute an assignment of an existing 
cause of action for a tort previously committed with 
reference to the property;®! and a cause of action 
for fraud on the assignor, which induced the pur¬ 
chase of the property or the creation of the debt 
or chose assigned, is often held not to pass to the 
assignee,®® except where an intention of the as¬ 
signor to assign such cause of action is apparent or 
can be inferred.®® 

§ 90. Exceptions, Reservations, Conditions, 
and Restrictions 

The operation and effect of an assignment may be 
limited by exceptions, reservations, conditions, or restric¬ 
tions contained therein. 

The operation and effect of an assignment may 
be limited by exceptions, reservations, conditions, 
or restrictions contained therein.®^ If the assign¬ 
ment is subject to a condition precedent, the assignee 
will acquire no rights thereunder until the condi¬ 
tion is fulfilled;®® but after compliance with such 
a condition, the assignment becomes absolute and 
effective.®® 


15. Miss,—^Brown v. Yarbrough, 94 
So. 887, 130 Miss. 715. 

Tex.—Connally v. State, 234 S.W. 

886 , 90 Tex.Cr. 284. 

5 C.J. p 951 notes 16, 17. 

Effect of transfer without indebted¬ 
ness of: 

Chattel mortgage see Chattel Mort¬ 
gages § 316 [11 C.J. p 666 notes 
74-76]. 

Mortgages see Mortgages § 359 [41 
C.J. p 676 note 17-p 677 note 
20 ]. 

Pledges see Pledges § 43 [49 C.J. 
p 964 notes 24-26]. 

16. Conn.—Newman v. Gaul, 129 A, 
221, 102 Conn. 425. 

Mo.—Kissick v. Kissick, 279 S.W. 
764, 221 Mo.App. 420—^Rogers v. 
Union Iron & Foundry Co., 150 S. 
W. 100, 167 Mo.App. 228. 

Mont—Osborne v. McDonald, 5 P. 

(2d) 668, 91 Mont 83. 

N.J.—^Westville Land Co. v. Handle, 
171 A. 520, 112 N.J.Law 447. 

Tex.—Morris v. Davis, (Civ.App.) 292 
S.W. 574. 

Wis.—State Bank of De Pere v. Chi¬ 
cago & N. W. Ry. Co., 248 N.W. 
423, 211 Wis. 466. 

5 C.J. p 952 note 22. 

Right of assignee of interest in firm 
to sue for an accounting see Part¬ 
nership § 382 [47 C.J. p 1159 note 
76]. 

17. Rogers v. Union Iron & Foun¬ 
dry Co., 150 S.W. 100, 167 Mo.App. 
228—5 C.J. p 949 note 1. 

18. Beck-Brown Realty Co. v. Lib¬ 
erty Bell Ins. Co., 241 N.T.S. 727, 
137 Misc. 263—5 C.J. p 952 note 22 
[a] (3). 


19- Sherman v. International Life 
Ins. Co. of St Louis, 236 S.W. 634, 
291 Mo. 139, error dismissed and 
certiorari denied International Life 
Ins. Co. V. Sherman, 43 S.Ct 574, 
262 U.S. 346, 67 L.Bd. 1018. 

20. Osborne v. McDonald, 6 P.(2d) 
668, 91 Mont 83. 

21. U.S.—^Breidecker, for Use of 
Cohn V. General Chemical Co., (C. 
C.A.I1I.) 47 F.(2d) 62. 

Ark.—^Wasson v. Taylor, 87 S.W. (2d) 
63. 

S.C.—^Robinson v. Saxon Mills, 117 S. 
E. 424, 124 S.C, 415. 

22. Colo.—Huston v. Ohio & Colo¬ 
rado Smelting & Refining Co., 165 
P, 251, 63 Colo. 152. 

Okl.—Illinois-Oklahoma Petroleum 

Corporation v. Teter, 4 P.(2d) 1063, 
153 Okl. 73. 

5 C.J. p 945 note 56 [c], p 948 note 
85, p 950 note 5 [a], p 952 note 22 
[e]. 

BeliaxLce by assignee 
If fraudulent misrepresentations 
made to the assignor were also di¬ 
rected to the assignee and it was in¬ 
tended that he should rely thereon, 
and he did, he may have a cause of 
action on account of the fraud,— 
Kelly V. Gould, 2 N.T.S. 600, affirmed 
I 6 N.T.S. 845. 

23. Conlin v. Emanuel Lewis Inv. 
Co., 147 P. 472, 26 Cal.App. 388. 

Repetition of misrepresentations by 
assignor 

Where a vendor of land fraudu¬ 
lently misrepresents that other lots 
were those described in the contract, 
and the purchaser goes into posses¬ 
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sion of the wrong lots and subse¬ 
quently assigns the contract, mak¬ 
ing the same misrepresentations to 
the assignee, who is later dispos¬ 
sessed when the misrepresentation is 
discovered, the assignment passes 
not only the assignor’s interest in 
the lots agreed to be conveyed by 
the contract, but also the cause of 
action for the fraud, which has re¬ 
sulted in injury to the assignee.— 
Conlin v. Emanuel Lewis Inv. Co.^ 
147 P. 472, 26 Cal.App. 388. 

24. U.S.—^First Nat. Bank v. Fidel¬ 
ity & Deposit Co. of Maryland, (C. 
C.A.Kan.) 66 F.(2d) 959. 

Ala.—Jefferson County Sav. Bank v.. 
J. C. Garland & Co., 77 So. 704, 
201 Ala. 178. 

Iowa.—Federal Surety Co. v. Des 
Moines Morris Plan Co., 239 N.W. 
99, 231 Iowa 464. 

25. U.S.—First Nat. Bank v. Fidel¬ 
ity & Deposit Co. of Maryland, (C. 
C.A.Kan.) 65 F.(2d) 959. 

Iowa.—Coon River Co-op. Sand Ass’n- 
V. McDougall Const. Co. of Sioux 
City, 244 N.W. 847, 215 Iowa 861. 
Kan.—Morris v. Nelson, 257 P. 729, 
124 Kan. 127. 

Okl.—Marion Mach., Foundry & Sup¬ 
ply Co. V. First Nat. Bank & Trust 
Co. of Tulsa, 58 P.(2d) 900. 

23. Employers’ Casualty Co. v. 
Rockwall County, 35 S.W. (2d) 690, 
120 Tex. 441, modifying (Civ.App.) 
300 S.W. 148, and reformed on 
other grounds 38 S.W. (2d) 1098, 
120 Tex. 441. 

Defanlt or performance of assignor 
(1) An assignment to a surety of 
the retained percentages under a con- 
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It has been held that equity may relieve the as- 
-signee from the operation of a condition subsequent 
in an assignment, where no injury is occasioned by 
the breach thereof.27 

J 91. Priorities as between Assignees 

a. In general 

b. Dependency on equitable or legal na¬ 

ture of title 

c. Under recording acts 

d. Lack of good faith or value 

e. Waiver, estoppel, and laches 

f. Limited, conditional, and ineffective as¬ 

signments 

a. In General 

Priority between successive assignees for vafue and 
without notice is, according to some authorities, deter¬ 
mined by the order of the assignments, the first in time 
being first in right; but many other decisions accord 
priority In the order in which the assignees give notice 
of their assignment to the debtor. 

As has often been noted by the courts themselves, 
the decisions are in irreconcilable conflict as to the 
order in which successive assignees of the same 
chose in action take precedence or priority.^^ 
According to the early English rule, which pre¬ 


vails in a number'of the states of this country, pri¬ 
ority as between successive bona fide assignees for 
value of the same chose in action is determined by 
the order in which notice of the assignments is given 
to the debtor, so that an assignee first giving notice 
to the debtor may take priority over another assignee 
whose assignment is first in point of time.29 This 
rule is limited to cases where the successive assign¬ 
ments relate to a chose in action, and it has no 
application where the assignments are of an inter¬ 
est in tangible property.^® Moreover, as subsequent¬ 
ly shown, it is essential that the assignee taking 
the later assignment, but first giving notice, take 
his assignment for value and in good faith without 
notice of the first assignment. 

In many states, however, the above rule has 
been rejected, and it is held, in accordance with the 
rule that notice is not necessary to the passage of 
title (see supra § 74), that assignments take priority 
in the order in which they were completed or made 
effective by the mutual assent of the assignor and 
assignee, so that the assignee prior in point of time 
is prior in point of right, irrespective of which 
assignee first gives notice of his assignment to the 
debtor,^^ and irrespective of whether one assign- 


tractor, conditioned on the contrac¬ 
tor's default, becomes effective when 
the contractor abandons the work, 
leaving bills for labor and material 
unpaid.—Employers’ Casualty Co. v. 
Kockwall County, 35 S.W.(2d) 690, 
120 Tex. 441, modifying (Civ.App.) 
300 S.W. 148, and reformed on other 
grounds 38 S.W.(2d) 1098, 120 Tex. 
441, 

(2) An equitable assignment in the 
form of an acceptance by the debtor, 
conditioned on the money being earn¬ 
ed by the assignor under his con¬ 
tract with the debtor, becomes ef¬ 
fective when the money is earned, 
notwithstanding other conditions not 
inserted in the acceptance, such as 
the payment of materialmen's claims, 
are not fulfilled.—Crow Oil & Gas 
Co. V. Drain, 286 S.W. 971, 171 Ark. 
817. 

27. De Forest v. Bates, 1 Edw.(N. 
T.) 394. 

28. Salem Trust Co. v. Manufac¬ 
turers' Finance Co., (Mass.) 44 S. 
Ct. 266, 264 U.S. 182, 68 L.Ed. 628, 
31 A.L.R. 867, reversing (C.C.A.) 
280 F. 803—5 C.J. p 953 note 30. 

29. Cal.—City of Los Angeles v. 

Knapp, 60 P.(2d) 127—Smitton v. 
McCullough, 189 P. 686, 182 Cal. 
530—Oswald V. Schwartz, 185 P. 
959, 181 Cal. 620—^Adamson v. 

Paonessa, 179 P. 880, 180 Cal. 157 
—^Fairbanks v. Crump Irrigation & 
Supply Co., 291 P. 629, 108 Cal. 


App. 197, rehearing denied 292 P. 

529, 108 CaLApp. 197. 

Miss.—Canton Exchange Bank v. Ya¬ 
zoo County, 109 So. 1, 144 Miss. 

579. 

Mo.—^Klebba v. Struempf, 23 S.W. 

<2d) 205, 224 Mo.App. 193. 

Tenn,—Peters v. Goetz, 188 S.W. 

1144, 136 Tenn. 257. 

5 C.J. p 953 notes 31-36. 

Doctrine traced 

"The doctrine that mere priority 
of notice to trustee or debtor gives 
priority of right to a later assignee 
over an earlier assignee of a chose 
in action is generally referred to 
Dearie v. Hall and Loveridge y. 
Cooper, 3 Russell 1, decided at the 
same time and upon the same prin¬ 
ciple, , . , These cases did not 

decide that notice by a subsequent 
assignee after his purchase, without 
any inquiry in advance of his pur¬ 
chase, will subordinate the title of 
the prior assignee to that of the lat¬ 
er. No such questions were involved. 
But later, in the case of Foster v. 
Cockerell, in the House of Lords, 3 
Cl. & F. 456, that question was de¬ 
cided in favor of the subsequent as¬ 
signee, and it appears to have be¬ 
come the settled rule in England. 
However, it has been the subject of 
much discussion and explanation by 
the English, courts. . . . The 

opinions leave the impression that 
the rule itself was not deemed to be 
wholly satisfactory, and that it is 
not very clear upon what principle 
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it rests."—Salem Trust Co. v. Man¬ 
ufacturers' Finance Co., (Mass.) 44 

S.Ct. 266, 269, 264 U.S. 182, 68 L. 

Ed. 628, 31 A.L.R. 867, reversing (C. 

C.A.) 280 F. 803. 

30. Cal.—Central Const. Co. v. 
Hartman, (App.) 47 P.(2d) 484. 

Pa.—Trust Co. v. Tobias, 13 Pa.Dist. 
517. 

5 C.J. p 955 note 44. 

31. Ill.—Siegel, for Use of Ameri¬ 
can Glass Co., V. Liberty Trust & 
Savings Bank, 272 Ill.App. 43. 

Iowa.—Coon River Co-op. Sand Ass'n 
V. McDougall Const. Co. of Sioux 
City, 244 N.W. 847, 215 Iowa 861— 
Ottumwa Boiler Works v. M. J. 
O'Meara & Son, 218 N.W. 920, 206 
Iowa 577. 

Mass.—Goodyear Tire & Rubber Co. 
V. Bagg, 197 N.E. 481—Rabinowitz 
V. People's Nat Bank, 126 N.E. 289, 
235 Mass. 102. 

N.J.—Moorestown Trust Co, v. Buz- 
by, 157 A. 663, 109 N.J.Eq. 409. 

N.T.—Superior Brassiere Co. v. Zi- 
metbaum, 212 N.Y.S. 473, 214 App. 
Div. 625—^Reynolds v. Title Guar¬ 
antee & Trust Co., 203 N.Y.S. 851, 
208 App.Div. 556, aifirming 200 N. 
Y.S. 105, 120 Misc. 561, reversed on 
other grounds 148 N.E. 514, 240 N. 
Y. 257—Hanna v. Lichtenhein, 169 
N.Y.S. 589, 182 App.Div. 94, revers¬ 
ed on other grounds 122 N.E. 625, 
226 N.Y. 579, stating rule in New 
Jersey—In re Fischer's Estate, 285 
N.Y.S. 1004, 158 Misc. 550—In re 
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merit is in writing and the other by parol.32 This rule 
has been regarded with favor by the United States 
supreme court,and now prevails in the federal 
courts generally,34 although a great number of early 
federal cases are to be found which adhered to the 
English rule above stated.35 

Regardless of which of the above rules is applied, 
an assignee who is not only first in point of time 
but also has first given notice to the debtor is, of 
course, entitled to priority.36 

b. Dependency on Equitable or Legal Nature 
of Title 

A subsequent legal assignment is superior to a prior 
equitable one, and, as between successive assignments 
passing only an equitable title, the assignee first con¬ 
verting his Interest into a legal one will prevail; or 
if legal title is obtained by neither assignee, the one hav¬ 
ing the superior equities will be accorded priority, while, 


If the equities are equal, the one first In time is prior In- 
right. 

Although it has been said that priorities among 
assignees are to be determined without regard to* 
any distinction between legal and equitable titles,3 7 
it is often held that, as against or between equitable 
assignees, priority is determined by the prior ac¬ 
quisition of legal title, so that a prior equitable as¬ 
signment is inferior to a subsequent bona fide legal 
one;38 and if both or all of the assignments involved 
transfer only equitable titles, the assignee first ob¬ 
taining the legal title will prevail,39 at least where 
the equities are equal.40 

If neither assignee under successive equitable as¬ 
signments has obtained legal title, and only equitable 
titles are involved, the assignee having the stronger 
equity will prevail, although he may be subsequent 
in point of time.41 Should the equities be equal,. 


Lynch's Estate, 272 N.T.S. 79, 151 
Misc. 549—In re Kitching's Will, 
253 N.T.S. 112, 141 Misc. 704— 
Second Russian Ins. Co. v. Franco- 
American Chemical Co., 209 N.Y. 

S. 753, 125 Misc. 346. See Wish- 
nick V. Preserves & Honey, 275 N. 

T. S. 420, 153 Misc. 596, stating 
rule in Missouri. 

Or.—Schumann v. Bank of California 
National Ass’n, 233 P. 860, 114 Or. 
336, 37 A.L.R. 1531, 

S.C.—Standard Oil Co. of New Jersey 
V. Powell Paving & Contracting 
Co.. 138 S.B, 184, 139 S.C. 411, re¬ 
hearing denied 138 S.E. 544, 140 S. 
C. 39. 

Tex.—^Hess & Skinner Engineering 
Co. V. Turney, 216 S.W. 621, 110 
Tex. 148, modifying (Civ.App.) 207 
S.W. 171—^American Employers’ 
Ins. Co. V. Roddy, (Com.App,) 51 
S.W.(2d) 280, reversing E. Nelson 
Mfg. & Lumber Co. v. Roddy, (Civ. 
App.) 34 S.W.(2d) 624—Austin 

Bros. Bridge Co. v. Love, (Com. 
App.) 34 S.W. (2d) 574, reversing 
(Civ.App.) 5 S.W.(2d) 570—Rotsky 
V. Kelsay Lumber Co., (Com.App.) 
228 S.W. 558, modifying Kelsay 
Lumber Co. v. Rotsky, (Civ.App.) 
178 S.W. 837—City Nat. Bank of 
Beaumont v. American Surety Co. 
of New York, (Civ.App.) 34 S.W. 
(2d) 321, affirmed (Com.App.) 52 
S.W.(2d) 259—Hewitt v. Buchan¬ 
an, (Civ.App.) 4 S.W. (2d) 169— 
Kirkpatrick v. Great American Ins. 
Co., (Civ.App.) 299 S.W. 943— 
Southern Surety Co. v. Bering Mfg. 
Co., (Civ.App.) 295 S.W. 337— 
Southern Surety Co. v. Guaranty 
State Bank of De Leon, (Civ.App.) 
275 S.W. 436—^Pirst Nat. Bank v. 
O’Neil Engineering Co., (Civ.App.) 
176 S.W. 74, reversed on other 
grounds (Com.App.) 222 S.W. 1091 
—^West Texas Lumber Co. v. Tom 
Green County, (Civ.App.) 188 S.W. 
283. i 


Wash.—Stebbins v. Westchester Fire 
Ins. Co.. 197 P. 913, 115 Wash. 623. 

5 C.J. p 954 note 37. 

CH>od faith of subse^tLeut assignee 
immaterial 

Where priority is determined by 
the order of the assignments, a sub¬ 
sequent assignee acquires no superior 
rights merely because he takes in 
good faith without notice of the pri¬ 
or assignment—City Nat. Bank of 
Beaumont v. American Surety Co. of 
New York. (Civ.App.) 84 S.W. (2d) 
321, affirmed (Com.App.) 52 S.W.(2d) 
259. 

Time fixed, by date of assignment 

In determining priority of assign¬ 
ments the date on which an assign¬ 
ment purports to have been made is 
prima facie the date on which it was 
made.—Sandidge v. Graves, 1 Patt 

6 H.(Va.) 101. 

32. First Nat. Bank v. O'Neil Engi¬ 
neering Co., (Civ.App.) 176 S.W. 
74, reversed on other grounds 
(Com.App.) 222 S.W. 1091. 

33. Salem Trust Co. v. Manufactur¬ 
ers’ Finance Co„ (Mass.) 44 S.Ct. 
266, 264 U.S. 182, 68 L.Ed. 628, 31 
A.L.R. 867, reversing (C.C.A.) 280 
F. 803. 

Question as one of general law so 
that federal courts not bound by 
decisions of state courts see Fed¬ 
eral Courts § 135 [25 C.J. p 849 
note 29]. 

34). Commercial Inv. Trust v. Bay 
City Bank, (C.C.A.Mich.) 62 F.(2d) 
735—^Wilson v. Duncan, (C.C.A. 
Ala.) 61 F.(2d) 515—In re Ideal 
Upholstering Co., (D.C.Mass.) 28 
F.(2d) 791. 

35. In re Leterman, Becher & Co., 
(N.Y.) 260 F. 543, 171 C.C.A. 327, 
certiorari denied Coleman & Co. v. 
Tawas Co., 40 S.Ct. 14, 260 U.S. 
668 , 63 L.Ed. 1198—In re Hawley 
Down-Draft Furnace Co., (D.C.Pa.) 
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233 F. 451, denying rehearing 230 
F. 471—6 C.J. p 953 note 35. 

38, N.D.—Dakota Trust Co. v. Di¬ 
vide County, 212 N.W. 820, 56 N.D. 

159. 

Ohio.—General Excavator Co. v. Jud¬ 
kins. 190 N.E. 389, 128 Ohio St. 

160. 

37. Ind.—^Middle West Roads Co. v. 
Peoples Nat Bank & Trust Co. of 
Washington, 4 N.E.(2d) 187. 

Mass.—Goodyear Tire & Rubber Co. 
V. Bagg, 197 N.E. 481. 

38. Pickett V. School Dist. of Kan¬ 
sas City, 186 S.W. 533, 193 Mo.App. 
619. 

Partial inferior to subsequent whole 
assignment 

A partial assignee, who has only 
an equitable title because of nonac¬ 
ceptance by the debtor, cannot pre¬ 
vail over a subsequent assignee of 
the entire claim who thus first re¬ 
ceives the whole legal title.—^Pickett 
V. School Dist of Kansas City, 186 
S.W. 533, 193 Mo.App. 519—5 C.J. p 
955 note 40 [a]. 

33^. Okl.—^First Nat Bank v. Ferrell, 
286 P. 311, 142 Okl. 227. 

S.C.—Mack Mfg. Co. v. Massachu¬ 
setts Bonding & Insurance Co., 103 
S.E. 499, 114 S.C. 207. 

5 C.J. p 955 note 40. 

40. First Nat Bank v. Ferrell, 286 
P, 311, 142 Okl. 227. 

Notice at time of taking legal title 
If the subsequent assignee takes 
his equitable title without notice of 
the prior assignment, the equities are 
not rendered unequal by reason of 
the fact that he has notice of the 
prior assignment at the time he ac¬ 
quires legal title to the subject mat¬ 
ter of the assignment.—First Na¬ 
tional Bank v. Ferrell, 286 P. 311, 
142 Okl. 227. 

41. U.S.—Salem Trust Co. v. Man¬ 
ufacturers* Finance Co., (Mass.> 
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however, then the assignee who was first in point 
of time will be accorded priority.^2 

Partial assignments. Partial assignees of the same 
debt have been held to take priority in the order 
of the dates of their respective assignments but, 
where assent of the debtor is regarded as necessary, 
it has been held that a subsequent assignee, who 
first obtains the acceptance of the debtor, is enti¬ 
tled to priority over an earlier partial assignment 
which was not accepted until later.^^ in some cases, 
it has been held that, where fractional parts of a debt 
secured by lien are successively assigned to dif¬ 
ferent persons, and the proceeds of the property 
subject to the lien are insufficient to pay them all, 
they take pro rata, and not in the order of their 
assignment^ 5 

c. Under Becording Acts 

Under recording acts priority may be accorded to the 
assignee who first places his assignment on record, with¬ 
out regard to the date of the assignment or notice there¬ 
of to the debtor. 

Under recording acts requiring certain classes of 
assignments to be recorded to be effective against 


subsequent assignees for value and without notice, 
the assignee first placing his assignment on record 
is entitled to priority, although his assignment may 
be subsequent in point of time,46 unless the sub¬ 
sequent assignment was not bona fide and for a 
valuable consideration.47 However, such recording 
acts have no effect on the priorities as to assignments 
not clearly embraced within their terms.48 

Where none of the assignments is recorded^ it has 
been held that the assignees are entitled to priority 
in the order in which the assignments were made, 
in a jurisdiction where priority of right is generally 
determined by priority in point of time.4^ 

d. Lack of Good Paith or Value 

A subsequent assignee ordinarily cannot obtain prior¬ 
ity over an assignee who was first in point of time, un¬ 
less the subsequent assignment was for a valuable con¬ 
sideration and was taken in good faith without notice 
of the prior assignment. 

Generally, none of the rules previously discussed 
in this section permits an assignee who is subsequent 
in point of time to obtain priority over an earlier 
assignee, unless the subsequent assignment is a bona 
fide one for value,^® taken without notice of the prior 


44 S.Ct. 266, 264 XJ.S. 182, 68 L.Ed. 
628, 31 A.L.R. 867, reversing (C.C. 
A.) 280 F. 803, 

Ala.—Bank of Luverne v. Alabama 
Bank & Trust Co., 117 So. 219, 217 
Ala. 635. 

Kan.—Morris v. Nelson, 257 P. 729, 
124 Kan. 127, 

Mich.—Rosenthal v. Lipsitz, 231 N. 

W. 560, 251 Mich. 195. 

5 C.J. p 955 note 41, 

■42. U.S.—Salem Trust Co. v. Man¬ 
ufacturers’ Finance Co., (Mass.) 
44 S.Ct. 266, 264 U.S. 182, 68 L. 
Ed. 628, 31 A.L.R. 867, reversing 
(C.C.A.) 280 F. 803—Commercial 
Inv. Trust v. Bay City Bank, (C. 
C.Mich.) 62 P,(2d) 735. 

Cal.—^Baumgarten v. California Pac. 
Title & Trust Co., 16 P.(2d) 332, 
127 CaLApp. 649. 

jV£e.—^Holt V. American Woolen Co„ 
150 A. 382, 129 Me. 108. 

Pa.—First Nat. Bank v. Bangor 
Trust Co., 146 A. 595, 297 Pa. 115. 
Tex.—^Hess & Skinner Engineering 
Co. V. Turney, 216 S.W. 621, 110 
Tex. 148, modifying (Civ.App.) 207 
S.W. 171—Rotsky v. Kelsay Lum¬ 
ber Co., (Com.App.) 228 S.W. 558, 
modifying Kelsay Lumber Co. v. 
Rotsky, (Civ.App.) 178 S.W. 837— 
City Nat. Bank of Beaumont v. 
American Surety Co. of New York, 
(Civ.App.) 34 S.W. (2d) 321. af¬ 

firmed (Com.App.) 52 S.W.(2d) 259. 
S C.J. p 955 notes 42, 43. 

.No notice or simultaneous notices 
Where neither assignee has given 
notice, or the notices are simultane- 
'Ously given, the assignee who is pri¬ 


or in time prevails.—Commercial Inv. 
Trust V. Bay City Bank, (C.C.Mich.) 
62 P.(2d) 735—5 C.J. p 955 note 43. 

43. Youngberg v. El Paso Brick Co., 
(Tex.Civ.App.) 155 S.W. 715—A. A. 
Fielder Lumber Co. v. Smith, (Tex. 
Civ.App.) 151 S.W, 605. 

44. Morris v. Nelson, 257 P. 729, 
124 Kan. 127. 

Acceptance by debtor see supra § 75. 

4 & Moore’s App., 92 Pa. 309—6 C.J. 
p 955 note 50. 

48. Cal.—Central Const. Co. v. Hart¬ 
man, (App.) 47 P.(2d) 484. 

]y[e.—Holt v. American Woolen Co., 
150 A. 382, 129 Me. 108. 

N.Y.—^Lee v. William Bailey Corpo¬ 
ration, 196 N.B. 9, 267 N.Y. 161, 
modifying 269 N.Y.S. 1, 240 App. 
Div. 65—In re Lynch’s Estate, 272 
N.Y.S. 79, 151 Misc. 549—Van Bur- 
en V. Wensley, 169 N.Y.S. 789, 102 
Misc. 248. 

Pa.—Trust Co. v. Tobias, 13 Pa.Dist. 
617. 

Tex.—Globe Indemnity Co. v. West 
Texas Lumber Co., (Civ.App.) 34 
S.W.(2d) 896. 

5 C.J. p 955 note 46. 

Constructive notice 
Where an assignment is entitled to 
recordation, and is recorded, such 
record constitutes constructive notice 
to subsequent assignees.—^Central 
Const. Co. V. Hartman, (CaLApp.) 47 
P.(2d) 484—^Holt V. American Woolen 
Co., 150 A. 382, 129 Me. 108. 

47. In re Lynch’s Estate, 272 N.Y.S. 
79, 151 Misc. 549—Van Buren v. 
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Wensley, 169 N.Y.S. 789, 102 Misc. 
248. 

Time good faith required 

Under the Personal Property Law 
§ 32, relating to record of assign¬ 
ments and to its effect, the provision 
as to the good faith of the subse¬ 
quent purchaser refers to his knowl¬ 
edge at the time of purchase, and 
not at time of record.—^Van Buren 
V. Wensley, 169 N.Y.S. 789, 102 Misc. 
248. 

48. Mo.—^Bank of Moberly v. Meals, 
5 S.W.(2d) 1113, 222 Mo.App. 862. 

Tex.—^American Employers’ Ins. Co. 
V. Roddy, (Com.App.) 51 SW.(2d) 
280, reversing E. Nelson Mfg. & 
Lumber Co. v. Roddy, (Civ.App.) 
34 S.W. (2d) 624. 

5 C.J. p 955 note 47. 

49. In re Lynch’s Estate, 272 N.Y. 
S. 79, 151 Misc. 549. 

sa Cal.—Smitten v. McCullough, 
189 P. 686, 182 Cal. 530—Central 
Const. Co. V. Hartman, (App.) 47 
P.(2d) 484. 

Mo.—^Klebba v. Struempf, 23 S.W. 

(2d) 205, 224 Mo.App. 193. 

N.J.—^Board of Education of City of 
Elizabeth in Union County v. Zink, 
137 A. 713, 101 N.J.Eq. 78. 

6 C.J. p 956 note 56. 

Bad faith uot shown 

An assignment, given by a con¬ 
tractor to a company financing him, 
was not shown to have been made 
in bad faith as against the surety on 
the contractor’s bond, which was re¬ 
quired to pay claims for labor and 
material, by proof that the assignee 
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assignment,or, according to some authorities, with¬ 
out notice of facts sufficient to put him on inquiry.52 
Although there is authority to the contrary,53 an 
antecedent debt is often held not a valuable con¬ 
sideration under the above rule;54 and, where the 
subsequent assignee merely stands in the shoes of 
the assignor, taking subject to his equities, as in the 
case of a statutory assignee in bankruptcy or insol¬ 
vency, a prior assignment is effective, without no¬ 
tice, against the claim of such subsequent assignee.55 

e. Waiver, Estoppel, and Laches 

A prior assignee may expressly waive his priority in 
favor of a subsequent assignee, or he may be precluded 
from asserting the same because of laches or acts and 
conduct sufficient to create an equitable estoppel. 

A prior assignee may, by express consent or stip¬ 
ulation for subordination, waive his priority in 
favor of a subsequent assignee or he may be pre¬ 
cluded from asserting his priority by reason of acts 
or conduct calculated to mislead or deceive the sub¬ 


sequent assignee,57 or by his laches iri standing 
by and permitting a subsequent bona fide assignee 
for value to recover on the chose.5S 

f. Liinited, Oonditional, and Ineffective Assign¬ 
ments 

The priority of an earlier assignment may be re¬ 
stricted or denied because it is conditioned or limited or,, 
for some reason, ineffectual; and an assignment can> 
never take priority over another assignment to which it 
is expressly subordinated. 

An assignment containing an express provision 
for subordination can never take priority over the 
assignment to which it is subordinated.59 
If the taking effect of a prior assignment is sub¬ 
ject to the happening of a condition precedent, it 
may be denied priority over a subsequent absolute 
assignment made before the condition has been ful¬ 
filled and, if the parties to the contract out of 
which the chose arises have, in their contract, pro- 


had knowledge of the contractor’s 
obligations and of the surety’s 
rights, and continued to advance 
money to the contractor with knowl¬ 
edge that small claims had not been 
paid, applied money from one con¬ 
tract to the other, deducted five per 
cent from the face of the warrant 
in purchasing it, and permitted the 
contractor to use four hundred twen¬ 
ty dollars and eighty-six cents for 
his own living expenses and to pay 
alimony to a former wife.—U. S. Fi¬ 
delity & Guaranty Co. v. City of Los 
Angeles, 20S P. 151, 55 Cal.App. 209. 
51. Cal.—Smitton v. McCullough, 
189 P. 686, 182 Cal. 530—^Adamson 
V. Paonessa, 179 P. 880, 180 Cal. 
157—Central Const. Co. v. Hart¬ 
man, (App.) 47 P.(2d) 484—Camp 

V. Oakland Mortgage & Finance 
Co., 17 P.(2d) 151, 128 Cal.App. 238. 

Colo.—American Agency & Invest¬ 
ment Co. V. Gregg, 6 P.(2d) 1101, 
90 Colo. 142. 

Mich.—^Rosenthal v. Lipsitz, 231 N. 

W. 560, 251 Mich. 195. 

Miss.—^First Nat. Bank v. Monroe 
County, 95 So. 726, 131 Miss. 828. 
Mo.—Klebba v. Struempf, 23 S.W. 
(2d) 205, 224 Mo.App. 193~Bank 
of Moberly v. Meals, 6 S.W. (2d) 
1113, 222 Mo.App. 862. 

Porto Rico.—Leake v. Jones, 6 Porto 
Rico Fed. 570. 

5 C.J. p 956 note 57. 

52. American Agency & Investment 
Co. V. Gregg, 6 P.(2d) 1101, 90 
Colo. 142—5 C.J. p 956 note 68. 

52. U.S.—^In re Hawley Down-Draft 
Furnace Co., (D.C.Pa.) 233 F. 451, 
denying rehearing 230 F. 471. 

Cal.—Smitton v. McCullough, 189 P. 
686, 182 Cal. 530. 

54. N.J.—Board of Education of 
City of Elizabeth in Union County 
V. Zink, 137 A. 713, 101 N.J.Eq. 78. 


Ohio.—^Burch v. Harte, 1 Ohio N.P. 
(N.S.) 477. 

Tex.—City Nat. Bank of Beaumont v. 
Ajnerican Surety Co. of New York, 
(Civ.App.) 34 S.W.(2d) 321, af¬ 

firmed (Com.App.) 52 S.W.(2d) 259. 
5 C.J. p 956 note 59. 

55. N.J.—^Board of Education of 
City of Linden v. Vail, 154 A. 531, 
108 N.J.Eq. 207, affirmed 166 A. 
154, 113 N.J.Eq. 113. 

Vt.—Goodwin v. Barre Sav. Bank & 
Trust Co., 100 A. 34, 91 Vt. 228. 

5 C.J. p 954 note 39. 

56. Or.—Oregon Surety & Casualty 
Co. V. U. S. Nat. Bank of Eugene, 
300 P. 336, 136 Or. 573. 

S.C.—^National Loan & Exchange 
Bank of Greenwood v. Gustafson, 
154 S.E. 167, 157 S.C. 221. 

Ambiguity in letter of consent will 
be resolved against the prior as¬ 
signee.—Oregon Surety & Casualty 
Co. V. XJ. S. Nat. Bank of Eugene, 
300 P. 336, 136 Or. 573. 

Intention to subordinate not shown. 
—Canton Exchange Bank v. Yazoo 
County, 109 So. 1, 144 Miss. 579. 

57. Salem Trust Co. v. Manufac¬ 
turers’ Finance Co., (Mass.) 44 S. 
Ct 266, 264 U.S. 182, 68 L.Ed. 628, 
31 A.L.R. 867, reversing (C.C.A.) 
280 F. 803—5 C.J. p 956 note 53. 

Permitting assignor to have evidenc¬ 
es of assigned chose 

(1) A prior assignee may forfeit 
his right by permitting his assignor 
to remain in possession of the evi¬ 
dences of the chose, whereby the as¬ 
signor is enabled to dispose of it to 
a subsequent bona fide assignee for 
value.—Security Mortgage Co, v. 
Delfs, 191 P. 53, 47 CaLApp. 599—5 
C.J. p 956 note 63. 

(2) If, however, the assignment 
is absolute and the instruments evi¬ 
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dencing the chose are delivered for a 
temporary purpose merely and with 
written assignments attached there¬ 
to, so that the assignor does not 
thereby acquire clear evidence of ti¬ 
tle except by the commission of a 
crime in removing the attached as¬ 
signments, a subsequent assignee, to 
whom the instruments are assigned 
after the assignor wrongfully re¬ 
moves the prior assignments, does 
not take priority, for the prior as¬ 
signee is guilty of no negligence 
which works an estoppel.—Schumann 
V. Bank of California, National Ass’n, 
233 P. 860, 114 Or. 336, 37 A.L.R. 
1531. 

(3) It has been held, furthermore, 
that the mere leaving of nonnegotia- 
ble instruments, such as installment 
sales contracts, in the hands of the 
assignor for collection does not work 
an estoppel as against a subsequent 
assignee.—Commercial Inv. Trust v. 
Bay City Bank, (C.C.A.Mich.) 62 F. 
(2d) 735. 

58. Monticello Sav. Bank v. Stuart, 
73 Mo.App. 279—5 C.J. p 956 note 
64. 

59. German American Trust Co. v. 
White, 165 P. 761, 63 Colo. 317. 

GO. Iowa.—Coon River Co-op. Sand 
Ass'n V. McDougall Const. Co. of 
Sioux City, 244 N.W. 847, 215 Iowa 
861. 

Tex.—O’Neil Engineering Co. v. First 
Nat. Bank, (Com.App.) 222 S.W. 
1091, reversing First Nat. Bank of 
Paris V, O’Neil Engineering Co., 
(Civ.App.) 176 S.W. 74—Globe In¬ 
demnity Co. V. West Texas Lum¬ 
ber Co., (Civ.App.) 34 S.W. (2d) 
896. 

Wash.—^Hall & Olswang v. Mina. 
Casualty & Surety Co., 296 P. 162, 
161 Wash. 38. 



6 C.J.S. 

vided for the manner of assignment of rights aris¬ 
ing thereunder, an assignee whose assignor complies 
with the contract provisions concerning assignments 
of rights thereunder will be preferred to one who 
claims by prior assignment of such rights, but whose 
assignment is not made in conformity with the pro¬ 
visions of the contract®! 

Where a prior assignment is for security merely, 
so that the assignee takes only a special and limited 
interest (see infra § 93), the priority of such as¬ 
signee is limited to the extent of his interest, and 
a subsequent absolute assignee will be entitled to 
such interests and rights in the subject matter of 
the assignment as would have been reserved to the 
assignor under the first assignment®^ 

If the security assignment is of a chose evidenced 
by a written instrument which has been taken by way 
of pledge, and the assignee redelivers the instru¬ 
ment to the assignor for a temporary purpose, the 
lien is thereby lost as against subsequent bona fide 
assignees for value to whom the assignor wrong¬ 
fully assigns the instrument.®® 


§ 92 

§ 92. Priorities as between Assignees and 
Creditors 

Unless it can be set aside as a fraudulent convey¬ 
ance, or there has been a failure to comply with a re¬ 
cording act for the protection of creditors, an assignee 
generally takes priority over creditors of the assignor 
having no lien on the subject of the assignment at the 
time It Is made, but liens In existence at the time of the 
assignment are entitled to precedence. 

Unless an assignment is subject to attack under 
the rules stated in the title Fraudulent Conveyances, 
or there has been a failure to comply with applicable 
recording acts designed for the protection of cred¬ 
itors,®^ an assignee under a valid assignment gen¬ 
erally takes priority over subsequent creditors of 
the assignor who had no lien on the subject matter 
of the assignment at the time it was made,®® or rep¬ 
resentatives of creditors, who stand in the assignor’s 
shoes and take subject to all equities against him.®® 
Although the contrary is held in a few jurisdic¬ 
tions,®*^ notice to the debtor is usually regarded as 
unessential to the assignee’s priority over subse- 


ASSIGNMENT8 


Surety’s assi^rimieiit conditioned on 
defaiUt of contractor 

(1) A contractor’s assignment to 
a third person of money due and to 
become due, made before a breach of 
the contract, has been held to have 
priority over a prior assignment con¬ 
ditioned, on a breach of the con¬ 
tract, so as to entitle the subsequent 
assignee to funds to which his as¬ 
signment had attached prior to a 
breach by the assignor,—^Fidelity & 
Deposit Co. of Maryland v. City of 
Auburn, 272 P. 34, 160 Wash. 114. 

(2) This has been held to be true, 
regardless of whether the third per¬ 
son could trace the funds as used for 
construction purposes,—Hall & 01s- 
wang V. .Etna Casualty & Surety Co., 
296 P. 162, 161 Wash. 38. 

(3) Where, however, the contractor 
has defaulted and no money is pay¬ 
able to the contractor at such time, 
the surety has been held to have pri¬ 
ority under his conditional assign¬ 
ment over the subsequent assignee. 
—O’Neil Engineering Co. v. First 
Nat. Bank, (Tex.Com.App.) 222 S.W. 
1091, reversing First Nat. Bank of 
Paris V. O'Neil Engineering Co., (Civ. 
App.) 176 S.W. 74. 

(4) Where the surety takes over 

the contract and completes the work, 
his claim is superior to that of the 
later assignee.—In re Poisson, 140 S. 
E. 31, 194 N.C. 430--Employers' Cas¬ 
ualty Co. V. Rockwall County, 35 S. 
W.(2d) 690, 120 Tex. 441, modifying 
(Civ.App.) 300 S.W. 148, and re¬ 
formed on other grounds 38 S.W. (2d) 
1098, 120 Tex. 441—City of Aberdeen 
V. Equitable Surety Co., 159 P. 683, 
92 Wash. 440. I 


©1. Fortunato v. Patten, 41 N.E. 572, 
147 N.T. 277, reversing 25 N.T.S. 
333, 5 Misc. 234—5 C.J. p 955 note 
49. 

62. Adamson v. Paonessa, 179 P. 
880, 180 Cal. 157. 

$3. Schumann v. Bank of California, 
National Ass'n, 233 P. 860, 114 Or. 
336, 37 A.L.R. 1631. 

©4. R.I.—Trottier v. Foley, 108 A. 
498, 42 R.I. 422. 

Wash.—Lloyd L. Hughes, Inc., v. 
Widders, 60 P.(2d) 243. 

Recording xurnecessary 
In South Carolina, assignments of 
notes, mortgages, and open accounts 
as collateral security are not requir¬ 
ed to be recorded to be valid as 
against subsequent creditors or pur¬ 
chasers.—^In re Floyd & Hayes, (D. 
C.S.C.) 225 F. 262, affirmed Ward v. 
American Agricultural Chemical Co., 
232 F. 119, 146 C.C.A. 311. 

65. U.S.—^In re Hawley Down-Draft 
Furnace Co., (Pa.) 238 F. 122, 151 
C.C.A. 198—^In re Floyd & Hayes, 
(D.aS.C.) 225 F. 262, affirmed 

Ward V. American Agricultural 
Chemical Co., 232 F. 119, 146 C.C. 
A. 311. 

Ala.—U. S. Fidelity & Guaranty Co. 
V. First Nat. Bank, 140 So. 756, 224 
Ala. 375. 

Cal.—Baumgarten v. California Pac. 
Title & Trust Co., 16 P.(2d) 332, 
127 CaLApp. 649. 

Ind.—^Middle West Roads Co. v. Peo¬ 
ples Nat Bank & Trust Co. of 
Washington, 4 N.E.(2d) 187. 

Kan.—^Wyandt v. Merrill, 194 P. 634, 
108 Kan. 204. 


Md.—Seymour v. Finance & Guaran¬ 
ty Co., 142 A. 710, 155 Md. 514. 
Neb.—^Lathrop v. Schlauger, 201 N. 

W. 664, 113 Neb. 14. 

N.Y.—^Bloomer v. Offerman, 287 N.Y. 
S. 133—Corinna v. Continental Ca.s- 
ualty Co., 286 N.Y.S. 838. 158 Misc. 
828. 

Ohio.—C. K. of Hall Co. v. Lloyd 
Bros. Co., 14 Ohio Cir.Ct. 30, 33, 
7 Ohio Cir.Dec. 203. 

Pa.—Roberts v. Friedman, 96 Pa.Su¬ 
per. 530. 

Wis.—Petrus v. Flynn. 225 N.W. 695, 
199 Wis. 147. 

5 C.J. p 897 note 23, p 971 note 74. 

66 . U.S.—^American Surety Co. v. 
Finletter, (C.C.A.Pa.) 274 F. 152. 

Md.—Seymour v. Finance & Guaran¬ 
ty Co., 142 A. 710, 155 Md. 514. 

5 C.J. p 897 note 24, p 972 note 77. 
Rights of assignee in bankruptcy see 
Bankruptcy § 226 [7 C.J. p 169 
note 97]. 

67. Tenn.—Moran v. Adkerson, 79 S. 
W.(2d) 44—Naill & Naill v. Black- 
well, 51 S.W.(2d) 835, 164 Tenn. 
615—De Soto Hardwood Flooring 
Co. v. Old Dominion Table & Cab¬ 
inet Works, 43 S.W.(2d) 1069, 163: 
Tenn. 532—Cass v. Smith, 240 S.W. 
778, 146 Tenn. 218—-Willis v. Mann 
Const Co.. 236 S.W. 282, 145 Tenn. 
318—Peters v. Goetz, 188 S.W. 1144,. 
136 Tenn. 257. 

Vt.—^Phelps V. Holden, 175 A. 250. 

5 C.J. p 973 note 80. 

Relation back after notice 
Even in jurisdictions adopting this 
view, if the assignee gives notice to 
the debtor before the rights of the 
creditor are perfected, the rights of 
the assignee are regarded as being 
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quent creditors,®^ unless notice is required by stat¬ 
ute to make the transfer effective against third per¬ 
sons.®® These rules find frequent application with 
respect to creditors subsequently attaching, as will 
be seen in the title Attachment § 273, or garnishing, 
as will be seen in the title Garnishment § 77 [28 
CJ. p 110 note 93-p 111 note 99], the property or 
fund previously assigned. 

An assignee may take priority over creditors, al¬ 
though the assignment is made as collateral merely 
or for the purpose of paying the assignee and others 
to whom he is to distribute the money realized,^® 
and regardless of the fact whether the moneys as¬ 
signed are due at the time of the assignment or 
are to become due thereafter.^! 

Notice to creditors is not necessary to preserve 
the rights of the assignee, if there is no statutory 
requirement to that effect.*^® 

Provisions in assignment as to creditors. A prior 
assignment of moneys to become due, except so 
much as is necessary to pay certain creditors, can¬ 
not be availed of by such creditors to give them¬ 
selves priority over assignments postdating the prior 
assignment but antedating their own claims.'^® 

perfected from the date of the as¬ 
signment rather than from the date 
of the notice.—^Nalll & Naill v. 

Blackwell, 51 S.W.(2d) 835, 164 Tenn. 

615. 

sa Md.—Seymour v. Finance & 

Guaranty Co., 142 A. 710, 155 Md. 

514. 

Mass.—Commercial Casualty Ins. Co. 
of Newark, N. J. v. Murphy, 184 
N.B. 434, 282 Mass. 100. 

Mont.—Osborne v. McDonald, 6 P. 

(2d) 568, 91 Mont. 83. 

N.H.—^New Hampshire Fire Ins. Co. 

V. Thompson, 114 A. 272, ’80 N.H. 

57. 

Ohio.—Kittinger Witt Co. v. Brook¬ 
ins, 172 N.E. 297, 35 Ohio App. 266. 

5 C.J. p 972 note 79. 

Necessity of notice to validity of 
assignment generally see supra § 

74. 

€9. In re Loeb Piano Co., 152 So. 
o6o, 178 La. 920. 

Statute of forum requiring notice 
to make assignment good as against 
creditors and third persons applies, 
although the assignment is valid 
without notice according to the law 
of the state where it was made.— 

In re Loeb Piano Co., 152 So. 565, 178 
La. 920. 

70. U.S.—^American Surety Co. v. 

Pinletter, (C.C.A.Pa.) 274 P. 152. 

Md.—Seymour v. Finance & Guaran¬ 
ty Co., 142 A 710, 155 Md. 514. 

5 C.J. p 971 note 75. 

71, U.S.—^American Surety Co. v. 

Pinletter, (C.C.A.Pa.) 274 F. 152. 


Although an assignment of future earnings under 
a building or construction contract is expressly made 
subject to the rights of unpaid materialmen, it op¬ 
erates as an assignment of the installments as they 
become due, subject only to unpaid claims then ex¬ 
isting of which the debtor has notice; and, if the 
debtor actually pays an installment without notice 
of unpaid claims before default of the contractor, 
the payment passes an absolute title to the money 
to the assignee, free from the claims of material- 
men.74 

Existing lien creditors. An assignee of a chose 
in action takes the same, subject to valid liens on 
the same at the time the assignment becomes effec- 
tive.75 

§ 93. Assignments as Security 

An assignment for collateral security gives the as¬ 
signee only a qualified or limited interest commensurate 
with the debt or liability secured, although the assign¬ 
ment may be absolute on its face. 

An assignment that is made as collateral security 
for a debt gives the assignee only a qualified inter¬ 
est in the assigned chose,*^® commensurate with the 
debt or liability secured,*^although the assignment 
is absolute on its face.78 However, an assignment 

statute maMng indorsement trans. 
fer of all interest inapplicable 
A Statute providing that the in¬ 
dorsement of a nonnegotiable con¬ 
tract for the payment of money or 
property transfers all the rights of 
the assignor under the instrument to 
the assignee is not applicable to a 
deposit of the instrument as collat¬ 
eral.—^Neitzel v. Beam, 245 P. 936, 
42 Idaho 411. 

Extent of priority of security as¬ 
signee see supra § 91f. 

77. Ala.—Chattanooga Sav. Bank v. 
Crawford, 91 So. 316, 206 Ala. 530. 

Ill.—Samuel v. Coles, 203 Ill.App. 
358. 

Pa,—^Electric City Motors v. Ross, 
92 Pa. Super. 463. 

5 C.J. p 957 note 62, p 958 note 70. 
Advances secured 

Moneys advanced to the assignor 
to pay living expenses and laborers 
by the assignee of a building con¬ 
tract, as security for existing or fu¬ 
ture indebtedness, were in the nature 
of loans, and secured by such as¬ 
signment.—Smith v. Morin Bros., 
253 N.T.S. 368, 233 App.Div. 562. 

TTnenforcibility of debt secured 
renders the assignment unavailable 
to the assignee.—Scott v. Dagel, 205 
N.W. 859, 200 Iowa 1090. 

78. U.S.—^Brierley v. Commercial 
Credit Co., (C.C.A.Pa.) 43 F.(2d) 
724, affirmed 43 P.(2d) 730, certio¬ 
rari denied 61 S.Ct 182, 282 U.S. 
897, 75 L.Ed. 790. 


Md.—Seymour v. Finance & Guaran¬ 
ty Co., 142 A 710, 155 Md. 514. 

5 C.J. p 972 note 76. 

72 . Cox V. Bateman, 245 P. 928, 139 
Wash. 136—5 C.J. p 972 note 78. 

73 . West Texas Lumber Co. v. Tom 
Green County, (Tex.Civ.App.) 188 
S.W. 283. 

74 . National Surety Co. v. American 
Savings Bank & Trust Co., 172 P. 
264, 101 Wash. 218. 

75 . Colo.—Glass & Bryant Mercan¬ 
tile Co. V. Farmers’ State Bank of 
Ft. Morgan, 265 P. 682, 83 Colo. 193 
—Clatworthy v. Ferguson, 210 P. 
693, 72 Colo. 259. 

Ga,—Southern Ry. Co. v. Beneficial 
Loan Soc., 125 S.E. 776, 33 Ga. 
App. 175. 

Mass.—^Rudnick v. Greenfield, 179 N. 

B. 591, 278 Mass. 138. 

5 C.J. p 974 note 90. 

Prior pledge 

A pledgee will prevail over subse¬ 
quent assignees to the extent of his 
claim.—Miller v. Farmers Bank, etc., 
Co., 260 P. 112, 82 Colo. 373—White 
V. Fernald-Woodward Co., 77 A 401, 
75 N.H. 504. 

76 . Ala.—Chattanooga Sav. Bank v. 
Crawford, 91 So. 316, 206 Ala. 530. 

Cal.—Adamson v. Paonessa, 179 P. 
880, 180 Cal. 157. 

Kan.—^Everett v. Arkansas City, 235 
P. 856, 118 Kan. 444. 

Pa.—^Electric City Motors v. Ross, 92 
Pa.Super. 463. 

5 C.J. p 956 note 61. 
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purporting to be as security merely may be shown 
to be absolute,and, if property is assigned in pay¬ 
ment of a debt, the assignee takes a complete title 
to it as against the assignor and those claiming un¬ 
der him, even if it is worth more than the debt in 
payment of which it is given.S0 

An assignment of property to secure a debt does 
not constitute an obligation on which suit may be 
brought against the assignor, although it may con¬ 
stitute such an acknowledgment of the debt as will 
prevent the running of the statute of limitations. 

If an assignee of a chose for security permits the 
same to be collected and used by the assignor, the 
lien is thereby destroyed and the assignment ceases 
to exist.S2 

Before the debt secured is paid, the assignee is, 
to the extent of his interest, the owner of the col¬ 
lateral as against the assignor and creditors or oth¬ 
ers claiming under him,S3 and where he is empow¬ 
ered to take steps necessary to protect his rights, 
he may enter into a settlement with a creditors* 
committee of the debtor.^^ His ownership of the 
assigned chose is not such that he can modify the 
terms thereof,or employ an attorney to collect,^6 
or a watcliman to protect, the same,^^ at the ex¬ 


pense of the assignor; nor is he such owner as to 
make him liable for costs within a statute making a 
person liable for costs where the cause of action 
becomes his property by assignment; but the as¬ 
signee may incur such expenses at the charge of the 
assigned property as may be necessary to protect 
it from forfeiture or depreciation.^9 

Default by the assignor in the payment of the 
debt does not operate to extinguish all his interest 
in the thing assigned and his right of redemption 
continues until barred by proper procedure.^O 

After the debt secured is paid, the right to hold 
the assigned collateral ceases,and the assignee 
has no interest in the collateral that he can trans¬ 
fer to another.92 

§ 94. Assignments for Collection 

Although an assignee for collection acquires the legal 
title, he has no beneficial interest in the thing assigned 
and is regarded merely as an agent or trustee. 

Although an assignment merely for collection 
does not transfer the beneficial ownership to the 
assignee,33 such an assignment, when made abso¬ 
lutely with respect to a chose capable of legal as¬ 
signment, vests the legal title thereto in the as- 


Ala.—Chattanooga Sav. Bank v. 

Crawford, 91 So. 316, 206 Ala. 530. 
Ind.—Union Securities v. Merchants* 
Trust & Savings Co., 185 N.E. 150, 
rehearing denied 186 N.E. 261. 
Iowa.—Smoley v. Smoley, 213 N.W. 
229, 203 Iowa 685. 

Miss.—Inter-Southern Life Ins. Co. 
V. Humphrey, 84 So. 625, 122 Miss. 
579. 

Mont,—^Davis v. Claxton, 268 P. 787, 
82 Mont. 574. 

Pa.—^Electric City Motors v. Ross, 92 
Pa.Super. 463. 

5 C.J. p 957 note 63. 

Xnteution of parties governs 
Parties’ intention ascertained from 
the entire transaction, including con¬ 
duct, determines whether the assign¬ 
ment of an account receivable is a 
sale or a loan.—^Union Securities v. 
Merchants’ Trust & Savings Co., 
(Ind.) 185 N.E. 150, rehearing denied 
186 N.E. 261. 

Separate agreement to xeconvey 
Where an heir, in consideration of 
four hundred thirty-five dollars, as¬ 
signed his expectancy to a one-fourth 
interest in an estate, worth at the 
time of the assignment three thou¬ 
sand dollars and at the time of suit 
seven thousand dollars, and took back 
an agreement to reconvey on repay¬ 
ment of the amount paid, with in¬ 
terest in nine months, and it ap¬ 
peared that the contract was unfair, 
and that the assignment was as se¬ 
curity merely, a decree, directing the 


return of the original consideration 
with interest, was held correct.— 
Richey v. Richey, 179 N.W. 880, 189 
Iowa 1300. 

Transaction described as '*sale” 
Where the contract describes the 
transaction as a ’’sale” of accounts 
receivable, the court must ordinari¬ 
ly assume that the parties used the 
term correctly and technically, and, 
to justify a holding that the trans¬ 
action was a “loan,” the facts should 
clearly appear.—^Union Securities v. 
Merchants’ Trust & Savings Co., 
(Ind.) 185 N.E. 150, rehearing denied 
186 N.E. 261. 

79. Brindze v. Atlantic City Police¬ 
men’s Ben. Assoc., 72 A. 435, 75 
N.J.Eq. 405, affirmed 79 A. 686, 77 
N.J.Eq. 272—5 C.J. p 957 note 64. 

80. Nathan v. King, 51 Cal. 521. 

81. Conn,—^Tolies’ App., 9 A. 402, 
54 Conn. 521. 

N.T.—Crouse v. McKee, 14 N.T.St. 
158. 

88. In re Cleapor, (D.C.Ga.) 16 F. 
Supp. 481. 

88. Cal.—McDevitt v. Jones, 214 P. 

661, 60 Cal.App. 773. 

Minn.—^Bankers’ Nat. Bank v. Roy¬ 
al Indemnity Co., 231 N.W. 798, 181 
Minn. 132. 

Pa.—^Musselman v. Sharswood Build¬ 
ing & Loan Ass’n, 187 A. 419. 

N.Y.—City Nat. Bank of Beaumont 
V. American Surety Co. of New 
York, (Com.App.) 62 S.Wi(2d) 259, 

1151 


affirming (Civ.App.) 34 S.W.(2d> 
321. 

5 C.J. p 957 note 68. 

84. J. R. Mayers Co. v. W. P. Pow¬ 
ers Co., 219 N.Y.S. 6, 218 App.Div, 
578, affirmed 157 N.E. 887, 245 N. 
Y. 630. 

85. Litchfield v. Garratt, 10 Mich. 
426. 

86. Noonan v. Mechanics’, etc.. 
Bank, 17 N.Y.S. 845. 

87. Jarboe v. Templer, (C.C.Kan.) 
38 P. 213. 

88. Peck V. Yorks, 75 N.Y. 421. 

89. Cal.—Hill v. Eldred, 49 Cal. 398. 
N.Y.—Osborn v. Thomas, 46 Barb. 

514. 

90. Daly v. Spiller, 119 Ill.App, 272, 
affirmed 78 N.E. 782, 222 Ill. 421. 

91. Ala.—Chattanooga Sav. Bank v. 
Crawford, 91 So. 316, 206 Ala. 530. 

Kan.—^Everett v. Arkansas City, 235 
P. 856, 118 Kan. 444. 

Mass.—Lucius Beebe & Sons v. Wa- 
son, 174 N.E. 500, 274 Mass. 254. 
W.Va.—Neal v. Ritz, 164 S.B. 149, 
112 W.Va. 248. 

5 C.J. p 958 note 77. 

92. Anderson v. Treadwell, Edm. 
Sel.Cas.(N.Y.) 201. 

93. Rouse v. Archer, 131 A. 753, 
149 Md. 470—^Doxen v. Wagner, 121 
A 254, 142 Md. 441—5 C.J. p 958 
note 84. 
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signee, so that he may collect from the debtor, 
who may discharge himself by making payment to 

such assignee. 

An assignee for collection usually occupies a fidu¬ 
ciary relationship to the assignor similar to that of 
a trustee or agent,and he has the corresponding 


rights and obligations.Unless the assignment is 
coupled with an interest,^8 the assignee acquires, 
as against the assignor, merely a lien on the thing 
assigned for his fee,^^ and has no power to transfer 
the assigned chose,^ or to pledge it for costs or 
expenses.2 


V. RIGHTS AND LIABILITIES OF PARTIES 


§ 95. In General 

The rights and liabilities of the parties having an 
interest in the subject matter of an assignment are such 
as naturally follow from the operation of the rule that 
an assignment vests all the title in the assignee that 
the assignor possessed. 

The rights and liabilities of the parties are gen¬ 
erally such as naturally flow from the operation of 
the rules that an assignment passes only the title 
or interest of the assignor at the date of the assign¬ 
ment (see supra § 82), to the extent contemplated 
by the parties (see supra § 84), together with all 
incidental rights or remedies necessary for its full 
enjojnnent or protection (see supra §§ 85-89).^ 

§ 96. Control over Property or Right Assign¬ 
ed 

The assignor, after an unqualified assignment and 
notice to the debtor, usually loses all control over the 
chose and can do nothing to defeat the rights of the 
assignee. 

Where there has been an absolute assignment in 


good faith and for a valuable consideration of the 
whole interest of the assignor in a chose in action, 
the assignor’s control over it ceases immediately 
after the assignment and notice,^ and he can do 
nothing thereafter to prejudice or defeat the rights 
of the assignee,5 as by granting an extension of 
time to the debtor.^ Although the failure of the 
assignee to give notice to the debtor may give the 
assignor power to defeat the rights of the assignee 
(see supra § 91 and infra §§ 97-98), the lack of 
such notice gives the assignor no lawful right to 
make any other disposition of the thing assigned.^ 
The above rule is, however, subject to limita- 
tions.s It has been held that an assignment of 
money to become due under an executory contract 
does not prevent the anticipatory debtor from doing 
whatever appears to be reasonably necessary to en¬ 
able the assignor to perform the contract,^ and that 
the assignment is subject to the right of the orig¬ 
inal parties to rescind or modify the contract, where 
such right is exercised in good faith, and not with 


94. Brennan v. Weissbaum, 245 P. 
1104, 77 Cal.App, 120—Ing’le Mfg. 
Co. V. Scales, 172 P. 169, 36 Cal. 
App. 410—5 C.J. p 958 note 80. 

95. Denver Engineering Works v. 
Elkins, (C.C.Pa.) 179 F. 922. re¬ 
versed on other grounds 181 P. 
684, 105 C.C.A. 1—5 C.J. p 958 note 
81. 

96. Cal.—Toby v. Oregon Pacific R. 
R. Co., 33 P. 550, 98 Cal. 490— 
Elam V. Arzaga, 10 P.(2d) 805, 
122 Cal.App. 742. 

Md.—^Rouse V. Archer, 131 A. 753, 149 
Md. 470—Doxen v. Wagner, 121 A. 
254, 142 Md. 441. 

97- Elam v. Arzaga, 10 P.(2d) 805, 
122 Cal.App. 742. 

Ctood faith 

(1) An assignee for collection 
must act in the highest good faith 
and not seek to obtain any improp¬ 
er advantage over the assignor.— 
Elam V. Arzaga, 10 P.(2d) 805, 122 
CaLApp. 742. 

(2) Hence, the assignee may not 
obtain any advantage by the slight¬ 
est misrepresentation or concealment. 
—Elam V. Arzaga, supra. 

(3) Also, he may not take part in 
any transaction in connection with 


the court action in his own interest 
and for his own benefit without the 
consent of the assignor, who should 
have full knowledge of the facts and 
of his motives.—^Elam v. Arzaga, su¬ 
pra, 

(4) Furthermore, any transaction 
by which any advantage is obtained 
is presumed to have been entered in¬ 
to without sufficient consideration.— 
Elam v. Arzaga, supra. 

98. Ballinger v. Vates, 140 P. 931, 
.26 Colo.App. 116. 

99. Hipp V. Spencer, 109 P. 1109, 
48 Colo. 433—5 C.J. p 958 note 86. 

1. Irish V. Sunderhaus, 54 P. 1113, 

122 Cal. 308. , 

2. . McFadden v. Swinerton, 59 P. 
816, 62 P. 12, 36 Or. 336. 

3. Ganntt v. Arkansas Power & 
Light Co., (Alii:.) 74 S.W.(2d) 232 
—5 C.J. p 959 note 90. 

4. La.—Riley v. Gauche, 8 La.App. 
(Orleans) 65. 

Mich.—Saginaw Financing Corpora¬ 
tion v. Detroit Lubricator Co., 240 
N.W. 44. 256 Mich. 441. 

N.Y.—Superior Brassiere Co. v. Zim- 
etbaum. 212 N.T.S. 473, 214 App. 
Div. 525. 

5 C.J. p 959 note 92. 
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5. Ga.—Spurlock v. Garner, 144 S.E. 
819, 38 Ga.App. 614. 

La.—Hemler v. Duncan, 5 La.App. 
429. 

Md.—^Werntz v. Wells, 99 A. 956, 130 
Md. 53. 

Mich.—Saginaw Financing Corpora¬ 
tion V. Detroit Lubricator Co., 240 
N.W. 44, 256 Mich. 441. 

N.Y.—Madison Industrial Corpora¬ 
tion V. Elisberg, 271 N.Y.S. 891, 152 
Misc. 167—Superior Brassiere Co. 
V. Zimetbaum, 212 N.Y.S. 473, 214 
App.Div. 525. 

Tex.—^Houston Lighting & Power Co. 
V. Liberty Pipe Line Co., (Civ. 
App.) 71 S.W.(2d) 393. 

5 C.J. p 959 note 93, p 967 note 41, 
p 980 note 47. 

6. Madison Industrial Corporation 
V. Elisberg, 271 N.Y.S. 891, 152 
Misc, 167—Superior Brassiere Co. 

V. Zimetbaum, 212 N.Y.S. 473, 214 
App.Div. 525—5 C.J. p 967 note 43. 

7. Naill & Naill v. Blackwell, 51 S. 

W. (2d) 835, 164 Tenn. 615. 

8. Globe Indemnity Co. v. West 
Texas Lumber Co., (Tex.Civ.App.) 
34 S.W.(2d) 896. 

9 . Globe Indemnity Co. v. West Tex¬ 
as Lumber Co., supra—5 C.J. p 
960 note 94. 
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intention to defraud the assignee.^® 

Where the assignee has only a qualified interest 
in the chose, the debtor may, even after notice of 
the assignment, deal with the assignor, subject to 
the interest of the assignee, and is accountable to 
the assignee only to the extent of his interest.^i 

Assignment of part of assignor's recovery. 
Where the assignment is merely of a share of the 
proceeds of any settlement or judgment obtained by 
the assignor on a cause of action against a third 
person, the assignor retains exclusive control of any 
lawsuit or settlement and the only right of the as¬ 
signee is to demand that the assignor take proper 
steps for the enforcement of the cause of action.i^ 

§ 97. Compromise or Release of Claim As¬ 
signed 

Although the original parties may make a binding 
compromise or settlement before the debtor has been 
notified of the assignment, after notice has been given 
of an unqualified and absolute assignment, they cannot 
do so, nor can the assignor release or extinguish the 
debt assigned. 

Before notice of an assignment has been given to 
the debtor the original parties may make a settle¬ 
ment or compromise of the claim assigned which 
will be valid and binding against the assignee; 
but after such notice any attempted compromise or 
settlement between the parties is not binding on the 
assignee,even where the assignment is for col¬ 
lection only,i5 unless the assignee has expressly or 
tacitly assented thereto.^® Similarly, an assignor 
cannot prejudice the assignee by relinquishing or 
releasing the debt, either after notice to the debt¬ 


or,or after the latter has acquired knowledge of 
sufficient facts to put him on inquiry as to the mak¬ 
ing of an assignments^ 

Where an attempted assignment is void, a release 
by the assignee is of no effects^ 

Conditional or limited assignment. If the assign¬ 
ment is subject to a condition precedent, the orig¬ 
inal parties may make a valid settlement before the 
condition has been fulfilled,^^ and an assignee of 
part of a chose, the assignment of which has not 
been accepted by the debtor, cannot prevent a com¬ 
promise thereof by the assignor.^! assignment 
of a part interest in a matter in litigation implies 
the retention of a right of compromise by the as¬ 
signor, requiring only that he act in good faith.22 

§ 98. Payment of Debt Assigned 

a. To assignee 

b. To assignor or third persons 

a. To Assignee 

(1) In general 

(2) Successive assignees 

(1) In General 

Payment of a debt to an assignee entitled thereto 
constitutes a valid discharge of the indebtedness. 

After an indebtedness has been validly assigned 
by the creditor, a payment to the assignee is ordi¬ 
narily a valid discharge of the indebtedness, irre¬ 
spective of the question whether the indebtedness 
was or was not legally assignable, 23 or what ap- 


10 . Homer v. Shaw, 98 N.E. 697, 212 
Mass. 113, 117. 

11 . Sanders v. Soutter, 32 N.E. 638, 
136 N.T. 97, affirming 17 N.T.S. 
141—5 C.J. p 960 note 98. 

12. Richard v. National Transp. Co., 
285 N.Y.S. 870, 158 Misc. 324. 

13 . Lackawanna Foundry Co. v. 

Goodman, (C.C.A.Pa.) 25 P.(2d) 

290—5 C.J. p 934 note 36, p 960 
note 96. 

14 . Ala.—^Broadwell v. Imms, 70 So. 
294, 14 Ala.App. 437. 

Cal.—^Nineteenth Realty Co. v. Diggs, 
(App.) 25 P.(2d) 522. 

Miss.—^A. K. Mclnnis Lumber Co. v. 

Rather, 71 So. 264, 111 Miss. 55. 
N.T.—^Madison Industrial Corporation 
V. Elisberg, 271 N.Y.S, 891, 152 
Misc. 167. 

15. Brennan v. Weissbaum, 245 P. 
1104, 77 Cal.App. 120. 

16 . Ariz.—Little v. Brown, 11 P.(2d) 
610, 40 Ariz. 206. 

Cal.—Oldham v. Moodia,. 270 P. 688, 
94 Cal.App. 88. 

6C.J.S.-73 


SiguatTue to compromise 

The assignee of a proportionate in¬ 
terest in a matter being litigated by 
signing a compromise, under which 
the assignor took less than he was 
entitled to, ratified it.—Oldham v. 
Moodie, 270 P. 688, 94 Cal.App. 88. 

17. N.T.—^Andrews v, Beecker, 1 
Johns.Cas. 411, 3 Johns. 426. 

Tex.—West Realty & Investment Co. 
V. Hite, (Com.App.) 283 S.W. 481, 
reversing (Civ.App.) 275 S.W. 1112. 
5 C.J. p 980 note 47 [b]. 

Release to one joint debtor 
A release by the assignor to one 
debtor after the assignment of a 
claim has been held ineffective to 
modify the rights of the assignee, 
notwithstanding such debtor had no 
knowledge of the assignment, where 
other debtors knew about it, and the 
fact that the attorney, who had 
brought the contract action for the 
assignor and continued to act for the 
assignee in prosecuting the action, 
participated in the drafting and the 
delivery of the agreement of release 
has been held not to render such 
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agreement binding on the assignee. 

—Friedberg v, Jablon, (Mass.) 192 

N.E. 49. 

18. Superior Brassiere Co. v. Zimet- 
baum, 212 N.Y.S. 473, 214 App.Div. 
625—^Royal Indemnity Co. v. Inter¬ 
national Ry. Co., 159 N.Y.S. 764, 
95 Misc. 670—^Eibschutz v. Gins¬ 
berg, 163 N.Y.S. 160—5 C.J. p 960 
note 97, p 967 note 42. 

19. Manganiello v. Lewis, 186 A. 218, 
122 Pa.Super, 435. 

20. Globe Indemnity Co. v. West 
Texas Lumber Co., (Tex.Civ.App.) 
34 S.W. (2d) 896. 

21. Gordon v. Hartford Sterling Co., 
179 A. 234, 319 Pa. 174. 

22. Cal.—Oldham v. Moodie, 270 P. 
688, 94 Cal.App. 88. 

N.T.—^Richard v. National Transp. 
Co., 285 N.T.S. 870, 158 Misc. 324. 

23. Ala.—^Brown v. Long, 68 So. 324, 
192 Ala. 72. 

Ark.—^Missouri Pac. R. Co. v. War¬ 
ren, 258 S.W. 130, 162 Ark. 199. 

Mich.—Olshove v. Pere Marquette 
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plication the assignee made of the funds.^^ 

If an assignee refuses payment, the debtor cannot 
pay the assignor but must keep his tender to the as¬ 
signee good.^5 

(2) Successive Assignees 

Where there have been successive assignments of the 
same indebtedness, the debtor may discharge himself 
by a payment made to a subsequent assignee before he 
has received notice of a prior assignment, but not there¬ 
after. 

In case of a second assignment by the creditor of 
the same indebtedness, if the debtor has no notice 
of the first assignment, he will be protected in pay¬ 
ments to the second assignee; ^6 but payments to 
the subsequent assignee after notice of the prior 
assignment constitute no defense to the claim of the 
prior assignee, 27 although payments to a prior as¬ 
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signee may always be set up against the claims of a 
subsequent assignee.2S 

b. To Assignor or Third Persons 

Before he has received notice of the assignment, the 
debtor may discharge himself from liability to the 
assignee by making payment to the assignor or a third 
person succeeding to his interest, but not thereafter. 

Before he has received notice of the assignment 
the debtor may make a payment of the indebtedness, 
which will be binding on the assignee, either to 
the assignor,29 or to a third person succeeding to 
the latter’s interest and having apparent authority 
to receive the payment,even though the debt is 
not due at the time the payment is made.^t After 
notice of a valid assignment, however, a payment 
to the assignor or any person other than the as¬ 
signee is at the debtor’s peril and does not discharge 
him from liability to the assignee,22 although the 
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R. Co., 222 N.W. 771, 245 Mich. 
369. 

N.Y.—Williams v. Arthur H. Crist 
Co., 179 N.Y.S. 679, 190 App.Div. 
29—Klein v. Carey Printing Co., 
199 N.Y.S. 19, 120 Misc. 548— 
Conti V. Rhind, 164 N.Y.S. 52. 

5 C.J. p 960 note 99, p 977 note 19. 
Right of assignor to recover from 
debtor where assignment on which 
payment is made is void see infra 
§ 109. 

24. Hall V. Boston Plate, etc., Glass 
Co., 93 N.B. 640, 207 Mass. 328. 

25. Broadwell v. Imms, 70 So. 294, 
14 Ala.App. 437. 

26. U.S.—Salem Trust Co, v. Manu¬ 
facturers* Finance Co., 44 S.Ct. 
266, 264 U.S. 182, 68 L.Ed. 628, 31 
A.Li.R. 867, reversing (C.C.A.Mass.) 
280 P. 803. 

N.U.—Globe International Protective 
Bureau v, Fitzgerald, 220 N.W. 621, 
57 N.D. 123. 

5 C.J. p 960 note 1, p 978 note 30. 
Payment into coxurt held not pay¬ 
ment to subsequent assignees such 
as would defeat rights of prior as¬ 
signee in the fund.—Goodyear Tire 

6 Rubber Co. v. Bagg, (Mass.) 197 
N.E. 481. 

27. St. Lawrence Boom, etc., Co. v. 
Price, 38 S.E. 526, 49 W.Va. 432—5 
C.J. p 960 note 2. 

Priority between assignees see su¬ 
pra § 91. 

28. Commercial Discount Co. v. 
Town of Plainfield, 180 A. 311, 120 
Conn. 274. 

29. U.S.—Salem Trust Co. v. Man¬ 
ufacturers* Finance Co., 44 S.Ct. 
266, 264 U.S. 182, 68 L.Ed. 628, 31 
A.L.R. 867, reversing (C.C.A.Mass.) 
280 P. 803. 

Cal.—Ornbaun v. Savings Bank of 
Mendocino County, 8 P.(2d) 473, 
215 Cal. 770—Ornbaun v. First Nat. 
Bank, 8 P.(2d) 470, 215 Cal. 72. 


Ky.—^Wallins Creek Collieries Co. v. 
Saylor, 282 S.W. 1095, 214 Ky. 206 
—^De Baun v. Davis, 1 Ky.Op. 281. 
La.—Williams & Gray v, Stewart, 
(App.) 147 So. 103. 

Mo.—^Boyd V. Sloan, 71 S.W.(2d) 

1065. 

N.Y.—In re Lynch*s Estate, 272 N. 
Y.S. 79, 151 Misc. 549—^Bulova v. 
B. L. Barnett, Inc., 181 N.Y.S. 247, 
111 Misc. 150, modified on other 
grounds 183 N.Y.S. 495, 193 App. 
Div. 161—Spitzer v. George Rector, 
Inc., 190 N.Y.S. 649. 

Tex.—Globe Indemnity Co, v. West 
Texas Lumber Co,, (Civ.App.) 34 
S.W.(2d) 896—Schweers-Kern Live 
Stock Commission Co. v. Koth- 
mann, (Civ.App.) 224 S.W. 593. 
Utah.—^Van Dyke*s Pood Store v. 
Independent Coal & Coke Co., 34 
P.(2d) 706. 

5 C.J. p 934 note 36, p 960 note 8, p 
978 note 28, p 1002 note 12. 

Demand for production of evidence 
of indebtedness 

In making payment to the assign¬ 
or of a nonnegotiable instrument the 
debtor is not required to demand pro¬ 
duction of the evidence of the in¬ 
debtedness, and his failure to do so 
will not prevent the payment from 
being effectual as against the as¬ 
signee where the debtor had no ac¬ 
tual notice of the assignment.— 
Johnston v. Allen, 22 Fla. 224, 1 Am. 
S.R 180—Shields v. Taylor, 25 Miss. 
13—^Poster v. Beals, 21 N.Y. 247, 

88. First State Bank of Jackson¬ 
ville, Tex. V, Pure Van Pipe Line 
Co., (C.C.A.Tex.) 77 P.(2d) 820— 
6 C.J. p 978 notes 31, 32. 

31, Merrick v. Hulbert, 15 Ill.App. 
606. . 

32. U.S.—First State Bank of Jack¬ 
sonville, Tex, V. Pure Van Pipe 
Line Co., (C.C.A.Tex.) 77 P.(2d) 
820.’ 


Ala.—^Broadwell v. Imms, 70 So. 294, 
14 Ala.App. 437. 

Ark.—^Wimberley Grocer Co. v. Bor¬ 
der City Broom Co., 266 S.W., 679, 
166 Ark. 570. 

Cal.—D. Roosen Co. v. Pacific 
Radio Pub. Co., 11 P.(2d) 873, 123 
Cal.App. 525. 

Ga.—Graham v. Southern Ry. Co., 
161 S.B. 125, 173 Ga. 573, 80 A. 
L.R. 407. 

Ill.—^Fitzgerald Furniture Co. v. Met¬ 
ropolitan Life Ins. Co., 272 Ill.App. 
138—^Ellis V. Saline County Coal 
Co., 199 Ill-App. 219. 

Ind.—^Middle West Roads Co. v. Peo¬ 
ples Nat Bank & Trust Co. of 
Washington, 4 N.E.(2d) 187. 

La.—Geddes & Moss Undertaking & 
Embalming Co. v. Metropolitan 
Life Ins. Co., (App.) 167 So. 209— 
Adams, Brown & Co. v. L. Feible- 
man & Co., (App.) 152 So. 693. 

Minn.—^Pirst Nat. Bank v. Rogers- 
Amundson-Plynn Co., 186 N.W. 575, 
151 Minn. 243. 

Miss.—^Puller Const. Co. v. Allen 
Dredging Co., 140 So. 231, 162 Miss. 
797. 

Mo.—^Whitesell v. Pioneer Const. Co., 
(App.) 2 S.W.(2d) 147. 

Mont.—Silver v. Morin, 240 P. 825, 
74 Mont 398. 

N.H.-Ulark v. Wheeler, 121 A. 588, 
81 N.H. 34. 

N.J.—Structural Gypsum Corporation 
V. National Commercial Title & 
Mortgage Guaranty Co., 151 A. 839, 
107 N.J.Eq. 32, reversing 148 A. 
199, 105 N.J.Eq. 424. 

N.Y.—Toney v. New Amsterdam Cas- 
xialty Co., 208 N.Y.S. 49, 124 Misc. 
361. 

Okl.—^American Inv. Co, v. Baker, 
230 P. 724, 104 Okl. 95. 

Pa.—^Draper Paper Mills, for Use of 
Niagara, Lockport & Ontario Pow¬ 
er Co. V. Huff, Barnes & Opie, 168 
A. 372, 110 Pa.Super. 336—Colum- 
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latter has previously refused to accept a tender of 
payment.^^ Nevertheless, notice to the debtor of 
an assignment does not preclude him from dis¬ 
charging himself by making payment to the as¬ 
signor if the assignment is invalid or a partial one 
in jurisdictions where the debtor is not bound to 
recognize the same unless he has assented thereto.34 

§ 99. Rights of Assignee 

An assignee ordinarily obtains only the rights pos¬ 
sessed by the assignor at the time of the assignment, 
and no more. 


As an assignment operates to transfer but the ti¬ 
tle or interest of the assignor at the time of the 
assignment (see supra § 82), an assignee ordinarily 
obtains the rights possessed by the assignor at that 
time, and no more.35 The assignee takes the ob¬ 
ligation, contract, chose, or other thing assigned 
subject to the same restrictions, limitations, and de¬ 
fects as it had in the hands of the assignor.^^ 
Nothing will pass to the assignee if the assignor 
never had the right claimed under the assignment,37 
or if, having had it, he had already disposed of it. 


bia Alliance Loan Society v. 
Schweidel, 19 Pa.Dist. & Co. 223. 
R.I.—Goodman v. Zitserman, 134 A. 
4, 47 R.L 466. 

Tenn.—^Union & Planters Bank & 
Trust Co. V. Christian Church, 3 
Tenn.App. 540. 

Tex.—^Allen v. Roach, (Com.App.) 
292 S.W. 195, reversing (Civ.App.) 
287 S.W. 1109. 

Wash.—^Pirst Nat. Bank v. G. Geske 
& Co., 148 P. 693, 85 Wash. 477. 

5 C.J. p 935 note 41, p 960 note 4, p 
980 note 47 [a]. 

Payment by employer to employee 
after notice of partial assignment of 
wages does not relieve the employer 
from liability to the assignee in 
eciuity.—Graham v. Southern Ry. Co., 
161 S,E. 125, 173 Ga. 573, SO A.L.R. 
407. 

Form and sufficiency of notice see 
supra § 74. 

33. Broad well v. Imms, 70 So. 294, 
14 Ala.App. 437. 

34 . La.—Salter v. Wals worth, 

(App.) 167 So. 494. 

Mo.—Subscribers at Casualty Recip¬ 
rocal Exchange, by Dodson v. Kan¬ 
sas City Public Service Co., (App.) 
91 S.W.(2d) 227. 

5 C.J. p 894 note 14. 

Validity of partial assignment with¬ 
out debtor’s assent see supra §§ 
38-40. 

35. U.S.—^Brown v. Ford Motor Co„ 
(C.C.A.Okl.) 48 F.(2d) 732. 

Cal.—Lee Sam v. Hume Packing Co„ 
55 P. 895, 123 Cal. 283—^Welton v. 
Smith, 246 P. 163, 77 Cal.App. 201. 
D.C.—Metropolitan Loan & Trust Co. 

V. Schafer, 44 App.D.C. 356. 

Fla.—Union Indemnity Co. v. City 
of New Smyrna, 130 So. 453, 100 
Fla. 980. 

Ill.—^Angelina County Lumber Co. 
V. Michigan Cent. R. Co., 252 Ill. 
App. 82. 

Ind.—Southern Surety Co. v. Mer¬ 
chants’ & Farmers’ Bank of Avilla, 
176 N.E. 846, 203 Ind. 173. 

Iowa.—^Welch v. Taylor, 254 N.W. 
299—Roe v. King, 251 N.W. 81 
—^Jones County Trust & Savings 
Bank v. Kurt, 182 N.W. 409, 192 
Iowa 965. 

La.—Radford v. Louisiana Central 
Lumber Co., 131 So. 765, 15 La.App. 


476—P. P. Williams & Co. v. 
Roach, 125 So. 465, 12 La.App. 305 
—General Securities Co. v. City 
of Hammond, 123 So. 399, 11 La. 
App. 306. 

Mass.—^Dolben v. Kaufman, 170 N. 
E. 400, 270 Mass. 381—^Boston Safe 
Deposit & Trust Co. v. Adams, 113 
N.E. 277, 224 Mass. 442, L.R.A. 
1916P 483. 

Mich.—Shimans v. Stevenson, 226 N. 

W. 838. 248 Mich. 104. 

Miss.—Canton Exchange Bank v. 
Yazoo County, 109 So. 1, 144 Miss. 
579. 

Mont.—^Williard v. Campbell, 11 P. 
(2d) 782, 91 Mont 493, certiorari 
granted Clark v. Williard, 54 S. 
Ct 103, 290 U.S. 619. 78 L.Ed. 540. 
Neb.—Lincoln Nat. Bank & Trust Co. 
V. School Dist. No. 79 of Boyd 
County, 247 N.W. 433, 124 Neb. 
638—^Nebraska State Bank of Nor¬ 
folk V. School Dist. of City of 
Pierce, 240 N.W. 570, 122 Neb. 483 
—Henefin v. Live Stock Nat. Bank 
of Sioux City, Iowa, 217 N.W. 91, 
116 Neb. 331, 58 A.L.R. 758—Van- 
derlip v. Barnes, 163 N.W. 856, 101 
Neb. 573. 

N.J.—Boyd V. Brown, 181 A. 142, 115 
N.J.Law 611. 

N.T,—Meli V. Cryer. 277 N.T.S. 88, 
243 App.Div. 674—^Utica Trust & 
Deposit Co. V. Sutton, 246 N.Y.S. 
56, 231 App.Div. 95—Pox v. Vim 
Electric Co., 281 N.Y.S. 459, 166 
Misc. 621. 

Ohio.—Morgenthaler v. Cohen, 132 N. 

E. 730. 103 Ohio St 328. 

Okl.—Keys v. Ponder, 247 P. 33, 118 
Okl. 234, sustaining motion 226 P. 
73, 118 Okl, 234. 

Pa.—^Appeal of Lancaster County 
Nat Bank, 155 A. 859, 304 Pa. 437, 
76 A.L,R. 912—^Perris Motors Cor¬ 
poration V, Lebegern, 120 A. 394, 
276 Pa, 395—Standard Engineering 
& Const Co. V. Smyser-Royer Co., 
68 Pa.Super. 437. 

S.C.—Standard Oil Co. of New Jersey 
V. Powell Paving & Contracting 
Co., 138 S.E. 184, 139 S.C. 411, re¬ 
hearing denied 138 S.E. 544, 140 
S.C. 39. 

Tex.—O’Neil Engineering Co. v. First 
Nat Bank, (Com.App.) 222 S.W. 
1091, reversing First Nat Bank of 
Paris V. O’Neil Engineering Co., 
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(Civ.App.) 176 S.-W. 74—Beavers 
V. Consolidated Oil Co. of Texas, 
(Civ.App.) 31 S.W.(2d) 876—Clark 
V. Bradley, (Civ.App.) 270 S.W. 
1050. 

Utah.—South High School Dist of 
Summit County v. McMillian Paper 
& Supply Co., 164 P. 1041, 49 Utah 
477. 

Wash.—^Pacific Coast Steel Co. v. Old 
Nat. Bank of Spokane, 235 P. 947, 
134 Wash. 457—Young v. American 
Can Co., 230 P. 147, 131 Wash. 374. 
5 C.J. p 958 note 89. 

36 . U.S.—^Maryland Casualty Co. v. 

Dulaney Lumber Co., (C.C.A.Miss.) 
23 P.(2d) 378, certiorari denied 

Bank of Ruleville v. Maryland Cas¬ 
ualty Co., 48 S.Ct 560, 277 U.S. 
698, 72 L.Ed. 1007. 

Conn.—Gaul v. Baker, 143 A. 51, 108 
Conn. 173. 

Ky.—Movl Const Co. v, Covington 
Trust & Banking Co., 80 S.W.(2d) 
560, 258 Ky. 485. 

Mass.—^Pinkelstein v. Morse, 115 N. 

E. 667, 226 Mass. 368. 

Mich.—Olshove v. Pere Marquette R. 
Co., 222 N.W. 771, 245 Mich. 369 
—People’s Sav. Bank, City of 
Grand Haven v. Board of Educa¬ 
tion of Public Schools of City of 
Grand Haven, 204 N.W. 81. 231 
Mich. 604. 

Or.—Columbia Realty Inv. Co. v. 
Alameda Land Co., 168 P. 64, 87 
Or. 277, rehearing denied 168 P. 
440, 87 Or. 277. 

Pa.—^First Nat Bank v. Bangor 
Trust Co., 146 A. 596, 297 Pa. 115. 
S.C.—Brown v. Bradley, 127 S.E. 
210, 131 S.C. 268. 

Wash,—^Dahlhjelm Garages v. Mer¬ 
cantile Ins. Co, of America, 270 P. 
434, 149 Wash. 184. 

Power to alter contract 
The assignee acquires rights under 
a contract assigned him only in ac¬ 
cordance with stipulations in the 
contract and is without authority to 
change or enlarge the contract in 
making assignment to third persons. 
—Young V. Cistac, 103 So. 100, 157 
La. 771. 

37. U.S.—Sponge Divers’ Ass’n v. 
Smith, Kline & French Co., .(C.C* 
A.Pa.) 263 F. 70. 
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or had settled the claim on which the right was 
based; and, if a contract is void in the hands 
of the assignor, it cannot be vitalized by his assign¬ 
ment of it^^ 

§ 100. -Against Debtor 

An assignee ordinarily acquires ali rights and reme¬ 
dies against the debtor that were possessed by the as¬ 
signor at the time of the assignment, although for many 
purposes an assignment is not regarded as effective 
against the debtor or imposing any liability on him in 
favor of the assignee until he has been notified of the 
assignment. 

As a general rule, unless the assignment is invalid 
so that no rights against the debtor are transferred 
thereby,^® an assignee acquires all the rights pos¬ 
sessed by the assignor against the debtor at the 
time of the assignment, and no more.*^^ In accord¬ 


ance with the general rule that notice to the debtor 
is not essential to the validity or completeness of 
an assignment (see supra § 74), the enforcement of 
these rights, if he has not been injured or preju¬ 
diced by the lack thereof, is not dependent on the 
giving of notice of the assignment to the debtor.“*2 
If he wishes to secure himself against intervening 
rights and equities, however, it is essential that 
the assignee give notice of the assignment to the 
debtor, for it is almost uniformly held that, in so 
far as may be necessary to give the debtor the bene¬ 
fit of intervening defenses or equities or protect him 
against being compelled to pay the debt twice or 
prejudice resulting from acts taken in ignorance 
of the assignment, it will not be effective against 
him until he has been notified thereof.^S 
The rights of the assignee are usually subject to 


Kan.—^Le Porin v. State Exch. Bank 
of Hutchinson, 213 P. 650, 113 
Kan. 76. 

Mo.—^Bank of Commerce v. Ruffin, 
175 S.W. 303, 190 Mo.App. 124. 
Wyo.—Whitcher v. Waddell, 292 P. 

1091, 42 Wyo. 274. 

5 C.J. p 963 note 25. 

38 . Kan.—^Le Porin v. State Exch. 
Bank of Hutchinson, 213 P. 650, 
113 Kan. 76. 

Wis.—Smader v. Columbia Wiscon- 
• sin Co., 205 N.W. 816, 188 Wis. 
530. 

5 C.J. p 963 note 26. 

39 . Ganntt v. Arkansas Power & 
Light Co., (Ark.) 74 S.W.(2d) 232 
—6 C.J. p 963 note 27. 

40. U.S.—Thomas-Bonner Co, v. 
Hooven, Owens & Rentschler Co., 
(C.C.A.Ohio) 284 P. 386. 

N.Y.—Goldschmidt & Loewenick v. 
Diamond State Fibre Co., 174 N.T. 
S. 800, 186 App.Div. 688. 

41. U.S.—^Maryland Casualty Co. v. 
Dulaney Lumber Co., (C.C.A,Miss.) 
23 P.(2d) 378, certiorari denied 
Bank of Ruleville v. Maryland Cas¬ 
ualty Co., 48 S.Ct. 560, 277 U.S. 
598, 72 L.Ed. 1007—Hartford Acci¬ 
dent & Indemnity Co. v. Board of 
Education of Dist. of Beaver Pond, 
in Mercer County, W. Va., (C.C.A. 
W.Va.) 15 F.(2d) 317. 

Cal.—Bank of Italy v. Cadenasso, 270 
P. 931, 206 Cal. 428, adopted 274 
P. 536, 206 Cal. 428—^Dickson v. 
Keeler, 254 P. 919, 82 CaLApp. 94 
—Suhr V. Metcalfe, 164 P. 407, 33 
CaLApp. 59. 

Idaho.—Blaine County Nat. Bank v. 
Timmerman, 245 P. 389, 42 Idaho 
338. 

Ill.—^Daytona Gables Development 
Co. V. Glen Flora Inv. Co., 178 N. 
E. 107, 345 Ill. 371. 

Kan.—^Le Porin v. State Exch. Bank 
of Hutchinson, 213 P. 650, 113 Kan. 
76. 

La,—Louisiana Store & Market 


Equipment Co. v. Moore, (App.) 
167 So. 477—U. S. Fidelity & Guar¬ 
anty Co. V. Murphy, (App.) 163 So. 
724—P. P. Williams & Co. v. 
Roach, 125 So. 465, 12 La.App. 305. 
Mass.—Joly v. Stoneman, 171 N.E. 
470, 271 Mass. 352. 

Mo.—Securities Inv. Co. of St. Louis 

V. International Shoe Co., (App.) 5 
S.W.(2d) 682. 

N.J.—^Westville Land Co. v. Handle, 
171 A. 520, 112 N.J.Law 447—Jemi- 
son V. Tindall, 99 A. 408, 89 N.J. 
Law 429. 

N.T.—Galloway v. Wolfe, 249 N.T.S. 
608, 232 App.Div. 163—Fox v. Vim 
Electric Co., 281 N.T.S. 459, 156 
Misc. 621. 

N.D.—Clow V. Sweeney, 172 N.W. 66, 
42 N.D. 194. 

Okl.—Wood & Co. V. Sutton, 61 P. 
(2d) 700—State Guaranty Bank of 
Okeene v. Doerfler, 226 P. 1054, 99 
Okl. 258. 

Or,—Cooper v. Hillsboro Garden 
Tracts, 152 P. 488, 78 Or. 74, Ann. 
Cas.l917E 840. 

Pa.—^Reilly v. City Deposit Bank & 
Trust Co., 179 A. 886, 118 Pa.Super. 
222—^Hazleton Mercantile Co. v. 
Union Impr. Co., 10 Pa.Co. 161. 
Tex.—^Fidelity & Deposit Co. of 
Maryland v. Kelsay Lumber Co., 
(Com.App.) 29 S.W.(2d) 1052, af¬ 
firming Rotsky V. Kelsay Lumber 
Co., (Civ.App.) 19 S.W.(2d) 618, 
conforming to answer to certified 
questions 12 S.W.(2d) 973, 118 Tex. 
180, modified on other grounds on 
rehearing Fidelity Deposit Co. of 
Maryland v. Kelsay Lumber Co., 
(Com.App.) 33 S.W.(2d) 731— 

American Ry. Express Co. v. Voel- 
kel, (Com.App.) 252 S.W. 486— 
Globe Indemnity Co. v. West Texas 
Lumber Co., (Civ.App.) 34 S.W. 
(2d) 896—^Beavers v. Consolidated 
Oil Co. of Texas, (Civ.App.) 31 S. 

W. (2d) 876. 

Va.—Watson v. Brunner, 105 S.E. 
97, 128 Va. 600. 
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W.Va.—Twentieth Street Bank v. 
Summers, 110 S.E. 478, 90 W.Va. 
90. 

5 C.J. p 961 note 6, p 963 note 20. 
Former agency of assignee for both 
assignor and debtor 
An insurance agent is not barred 
from recovery under assignment of 
premiums because of acting as agent 
both for insured and insurers.—Rob¬ 
ertson V. Burstein, 141 A. 92, 104 N. 
J.Law 218, reversed on other grounds 
146 A. 355, 105 N.J.Law 875, 65 A. 
L.R. 324. 

Performance by assignor sufficient 
Where defendant agreed to pay 
commission to a broker when he re¬ 
ceived payment from the purchas¬ 
ers, and, following default by the 
purchasers, further negotiations re¬ 
sulted in transfer to a third party 
who paid defendant, one of such pur¬ 
chasers was not precluded by the de¬ 
fault from recovering as assignee 
of the broker, since the broker ful¬ 
filled all of the conditions under the 
contract by which he was to be paid 
a commission.—^Estes v. Hotchkiss, 
218 P. 605. 63 CaLApp. 284. 

42. Colo.—Jackson v. Hamm, 23 P. 
88, 14 Colo. 58. 

La.—^National Park Bank v. Con¬ 
cordia Land & Timber Co., 105 So. 
234, 159 La. 86. 

Neb.—Citizens Nat. Bank of Musko¬ 
gee V. Rawley, 267 N.W. 151. 

Tex.—Kirk v. Collier, (Civ.App.) 28 
S.W.(2d) 1087. 

5 C.J. p 935 note 39. 

43. Iowa.—Cutting v. Mullaney, 181 
N.W. 466. 191 Iowa 800. 

Kan.—Le Porin v. State Exch. Bank 
of Hutchinson, 213 P. 650, 113 Kan. 
76, rehearing denied 215 P. 318, 113 
Kan. 428. 

La.—Gottlieb y* Schloss, 5 La.App. 
379. 

Neb.—Citizens Nat. Bank of Musko¬ 
gee y. Rawley, 267 N.W. 151. 
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the performance of the conditions by which the as¬ 
signor was bound,even where the assignment 
was with the consent of the debtor,^5 or was ac¬ 
cepted by him;but acceptance of an order by 
the debtor may create a binding obligation to pay 
the amount of such order without reference to what 
his liability would have been to the assignor.'^'^ 

Not only does the assignee acquire the rights of 
the assignor, but also all remedies which were open 
to the assignor for the enforcement of the obliga¬ 
tion are available to the assignee.'^s If the condi¬ 
tions and obligations thereof have been performed, 
the assignee may sue for enforcement of the con¬ 
tract assigned,49 or the recovery of the contract 
price,®® or he may sue for recovery of the consid¬ 
eration if the contract has been terminated before 
execution by the debtor.®^ Where the debtor does 
not comply with directions in an assignment 


brought to his attention, and loss of the subject 
matter of the assignment results therefrom, the as¬ 
signee may recover the loss from the debton®^ 
Amount of recovery. As a general rule, the as¬ 
signee can recover the same amount from the debt¬ 
or as the assignor might have recovered if he had 
brought suit,®3 and, when the legal title is in the 
assignee, he may recover the full amount of the 
obligation from the debtor, although he holds the 
chose as security for a debt or on trust for cred¬ 
itors.®^ 

§ 101. —— Against Assignor 

a. In general 

b. Amount of recovery 

a. In Greneral 

The assignee can generally hold the assignor liable 
for the latter's collection of, or Interference with, the 


Okl.—State Guaranty Bank of Okeene 

V. Doerfluer. 226 P. 1054, 99 Okl. 
258. 

Pa.—First Nat. Bank v. Bangor 
Trust Co.. 146 A. 595, 297 Pa. 115. 
Tenn.—Moran v. Adkerson, 71 S.W. 
(2d) 44—Naill & Naill v. Black- 
well, 51 S.W.(2d) 835. 164 Tenn. 
615—^De Soto Hardwood Flooring 
Co. V. Old Dominion Table & Cab¬ 
inet Works, 43 S.W.(2d) 1069, 163 
Tenn. 532—Willis v. Mann Const. 
Co., 236 S.W. 282, 145 Tenn. 318. 
Tex.—Globe Indemnity Co. v. West 
Texas Lumber Co., (Civ.App.) 34 S. 

W. (2d) 896. 

Vt.—Phelps V. Holden, 175 A. 250— 
Farmers’ Exchange v. Walter M. 
Lowney Co., 115 A. 507, 95 Vt. 445. 
5 C.J. p 934 notes 35, 38. 

See Morris v. Hankel Printing Co., 
202 I11.APP. 331. 

Compromise, settlement, or release 
of claim after assignment but be¬ 
fore notice see supra § 97. 
Equities and defenses arising before 
notice of assignment see infra § 
114. 

Payment to assignor or third person 
after assignment see supra § 98. 

44. U.S.—Southern Pac. Co. v. Globe 
Indemnity Co., (C.C.A.N.T.) 21 F. 
(2d) 288. 

Ala.—^Broadwell v. Imms, T'O So. 294, 
14 Ala.App. 437. 

Cal.—Camp v. Oakland Mortgage & 
Finance Co., 17 P.(2d) 151, 128 Cal. 
App. 238. 

Ky.—Movl Const. Co. v. Covington 
Trust & Banking Co., 80 S.W. (2d) 
560, 258 Ky. 485. 

N.T.—O’Connor v. Smallwood, 170 N. 
T.S. 756, 183 App.Div. 443, revers¬ 
ing 169 N.Y.S. 73—Fox v. Vim 
Electric Co., 281 N.T.S. 459, 156 
Misc. 621. 

Wash.—^Dahlhjelm Garages v. Mer¬ 


cantile Ins. Co. of America, 270 P. 
434, 149 Wash. 184. 

5 C.J. p 963 note 21. 

45. New York, etc., Co. v. Herr¬ 
mann, 27 Ohio Cir.Ct. 694. 

45. Carozza v. Boxley, (Va.) 203 F. 
673, 122 C.C.A. 69—5 C.J. P 963 
note 23, p 978 note 25. 

47. Ark.—Crow Oil & Gas Co. v. 
Drain, 286 S.W. 971, 171 Ark. 817. 

Ind.—^Middle West Roads Co. v. Peo¬ 
ples Nat. Bank & Trust Co. of 
Washington, 4 N.B.(2d) 187. 

La.—^American-Liberty Bank & Trust 
Co. V. Sun Co., 1 La.App. 118. 
Minn.—Bankers’ Nat. Bank v. Royal 
Indemnity Co., 231 N.W. 798, 181 
Minn. 132—Bankers’ Nat. Bank v. 
Royal Indemnity Co., 215 N.W. 674, 
172 Minn. 379—^Farmers' & Mer¬ 
chants* State Bank of Preston v. 
S. J. Groves & Sons Co., 210 N.W. 
37. 167 Minn. 511. 

Pa.—^Buckwalter Stove Co. v. Central 
Trust & Savings Co., 53 Pa. Super. 
558. 

Wis.—^Merchants’ & Manufacturers’ 
Bank v. Terrace Realty Co., 177 N. 
W. 329, 171 Wis. 109. 

5 C.J. p 963 note 24. 

48. Colo.—^Austin v. Colorado Dairy¬ 
men’s Co-op. Ass’n, 256 P. 640, 81 
Colo. 546. 

Ill.—State St. Furniture Co. v. Ar¬ 
mour & Co., 177 N.E. 702, 345 Ill. 
160, 76 A.L.R. 1298, affirming 259 
IlLApp. 589. 

Tex.—^American Ry. Express Co. v. 
Voelkel, (Com.App.) 252 S.W. 486, 
reversing (Civ.App.) 236 S.W. 555 
—City Nat. Bank of Beaumont v. 
American Surety Co. of New York, 
(Civ.App.) 34 S.W.(2d) 321, affirm¬ 
ed (Com.App.) 52 S.W.(2d) 259. 
Wis.—State Bank of De Pere v. Chi¬ 
cago & N. W. Ry. Co., 248 N.W. 
423, 211 Wis. 465. 

5 C.J. p 962 note 8. 
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Accounting 

Where the assignor was entitled 
to an accounting, his assignee had 
the same right.—^Austin v. Colorado 
Dairymen’s Co-op. Ass’n, 256 P. 640, 
81 Colo. 546. 

Right of action for fraud as incident 
to an assignment see supra § 89. 

49. Mass.—^James v. Newton, 8 N.E. 
122, 142 Mass. 366, 56 Am.R. 692. 

N.Y.—Morse v. Brooks, 1 Thomps. & 
C. addenda 5. 

5 C.J. p 962 note 9. 

50. Beall V. Cooke, 44 S.W. 417, 19 
Ky.L. 1841. 

51. Matter of Daly, 68 N.Y.S. 596, 
58 App.Div. 49. 

52. Wallowa Nat. Bank v. Sevier 
Commission Co., 5 P.(2d) 100, 138 
Or. 393, certiorari granted Sevier 
Commission Co. v. Wallowa Nat. 
Bank, 52 S.Ct. 643, 286 U.S. 540, 76 
L.Ed. 1278, and certiorari dismiss¬ 
ed 53 S.Ct. 120, 287 U.S. 575, 77 L. 
Ed. 504. 

53. U.S.—^Western Powder Mfg. Co. 
V. Brewerton Coal Co., (C.C.A.I11.) 
81 P.(2d) 85. 

N.Y.—Sweet v. Bradley, 24 Barb, 549 
—Carboy v. Polstein Realty, etc., 
Co., 114 N.Y.S. 838, 62 Misc. 302. 
N.D.—^Beulah Coal Mining Co. v. 

Heihn, 180 N.W. 787, 46 N.D. 646. 
Pa.—Citizens* Nat. Bank of Waynes- 
burg, Pa. V. Wisecarver, 150 A. 
103, 300 Pa. 60—^Weaver’s Est., 12 
Pa.Dist. 88. 

Tex.—Kaker v. Giles, (Civ.App.) 269 
S.W. 151. 

Wash.—Leavenworth State Bank v. 
Wenatchee Valley Fruit Exch., 204 
P. 8, 118 Wash. 366. 

54. Ark.—^Paschal v. Scott, 22 Ark. 
255. 

Cal.—Ginocchio v. Amador Canal. 

etc., Co., 8 P. 29, 67 Cal. 493. 

5 C.J. p 962 note 14, 
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subject matter of the assignment, or for breach of an 
Implied warranty of title or validity; but, In the absence 
of an express guaranty or warranty, the assignor Is 
usually not liable merely because the debtor does not pay 
or the assignee sustains loss In connection with the con¬ 
tract assigned. 

As the assignment passes all the assignor’s title 
or interest to the assignee (sec supra § 82), and 
divests the assignor of all right of control over 
the subject matter of the assignment (see supra § 
96), it is usually held that by the mere fact of the 
assignment the assignor impliedly guarantees or 
agrees that he will not thereafter interfere with 
the thing assigned, and, if he does interfere to 
the damage of the assignee, he renders himself lia¬ 
ble to the assignee for any damage resulting from 
such interference.55 Any act of dominion by the 
assignor over the thing assigned, depriving the as¬ 
signee of title or right to possession, is a conversion 
for which the assignor may be held liable in tort; 
and, if the assignor proceeds to collect the sum due 
on an assigned chose, the moneys so coming into his 
hands are regarded as trust funds belonging to the 
assignee,57 who may recover the same either in an 
action for money had and received or in tort for 
conversion.5S Likewise, a judgment recovered by 
the assignor against the debtor will be for the use 
of the assignee.59 

If a valuable right is assigned and there is no 
ground for rescission, the assignee cannot recover 
from the assignor the consideration paid for the 


assignment.^® 

An assignee who has agreed to perform the as¬ 
signor’s obligations under the contract assigned and 
indemnify the assignor against liability cannot hold 
the assignor for losses incurred by the assignee in 
completing the contract; 5^ nor can an assignee 
agreeing to perform all conditions of an assigned 
contract hold the assignor liable for unauthorized 
or fraudulent changes made by the other contract¬ 
ing party.® 2 

For nonpayment or default of debtor. Unless 
the assignor has expressly warranted the willing¬ 
ness and ability of the debtor to pay,®® or has as¬ 
sumed the liability of an indorser on a written bill 
or note, as will be seen in the title Bills and Notes 
§ 217 [8 CJ. p 375 note 96-p 377 note 32], or 
there is a statute imposing such liability,®4 the as¬ 
signee takes the risk of enforcing a valid and sub¬ 
sisting assigned chose in action,®® for it is usually 
held that the assignment of a chose in action or 
obligation of any sort does not imply a warranty 
that it will be paid or performed, and the assignor 
will not be responsible to the assignee on default 
of the party liable,®® especially where the assign¬ 
ment purports to convey only the assignor’s right, 
title, and interest in the obligation assigned.®^ 
Likewise, the assignment of an executory contract 
is held not to carry a warranty that it will be per¬ 
formed, but only that the contract is what it pur- 


55. P. N. Gray & Co. v. Cavalliotis, 
(D.C.N.T.) 276 P. 565. affirmed (C. 
C.A.) Cavalliotis v. P. N. Gray & 
Co.. 293 P. 1018—5 C,J. p 968 note 

56. 

56. Spurlock v. Garner, 144 S.E. 819, 
38 Ga.App. 614. 

Assigned salary scheduled as asset 
in bankruptcy 

A petition in bankruptcy by an em¬ 
ployee, scheduling as assets salary 
already earned which was assigned 
has been held an exercise of domin¬ 
ion over the salary against the as¬ 
signee's rights.—Spurlock v. Garner, 
114 S.E. 819. 38 Ga.App. 614, 

57. Ga.—^Bell Finance Co. v. John¬ 
son, 179 S.E. 703—West v. Brown, 
140 S.E. 500, 165 Ga. 187—Hub¬ 
bard V. Bibb Brokerage Co., 160 S. 
E. 639, 44 Ga.App. 1. 

N.Y.—Superior Brassiere Co. v. Zi- 
metbaum, 212 N.Y.S. 473, 214 App. 
Div. 525. 

5 C.J. p 967 note 44. 

58. Ga.—^Bell Finance Co. v. John¬ 
son, <App.) 180 S.E. 373, conform¬ 
ing to answers 179 S.E. 703, 180 
Ga. 567—^Holmes v. Bennett, (App.) 
176 S.E. 836—Hubbard v. Bibb Bro¬ 
kerage Co., 160 S.E. 639, 44 Ga. 
App. 1—^Atlanta Finance Co, v# 


Lunsford, 124 S.E. 813, 32 Ga.App. 
787. 

Mass.—^Lucius Beebe Sc Sons v. Wa- 
son, 174 N.E. 500, 274 Mass. 254. 
Ohio.—Steinbicker v. Kuhn, 11 Ohio 
Cir.CtCN.S.) 607. 

Receipt of assigned wages held no 
tort 

Where defendant's employers re¬ 
fused to accept an order by him to 
pay his wages to plaintiff, but nev¬ 
ertheless did pay for some time, 
when they notified plaintiff that they 
would do so no longer, and made 
payment to defendant, the receipt 
of the wages by defendant has been 
held not a tort for which he was li¬ 
able to plaintiff.—^McGuire v. Kive- 
land, 56 Vt 62. 

59. Superior Brassiere Co. v. Zi- 
metbaum, 212 N.Y.S. 473, 214 App. 
Div. 525—5 C.J. p 967 note 46. 

GO. Wicks V. Knorr, 155 A, 816, 113 
Conn. 449—5 C.J. p 966 note 40 [a], 

61. P. M, Hennessy Const. Co. v. 
Hart. 170 N.W. 597. 141 Minn. 449. 

62. Southern Surety Co. v. W. E. 

Callahan Const. Co., (Tex.Civ.App.) 
283 S.W. 1098, reversed on other 
grounds B. F, & C. M. Davis Co. v. 
W. E. Callaghan Const Co., (Com. 
App.) 298 S.W. 273. | 
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63. Kiefhaber Lumber Co. v. New¬ 
port Lumber Co., 113 P. 691, 15 Cal. 
App. 37—5 C.J. p 967 note 48. 

64. Robinson v. St Maries Lumber 
Co., 204 P. 671, 34 Idaho 707—5 C. 
J. p 969 note 69. 

Diligence of assignee preregtuisite to 
liahiUty 

Under a statute providing that the 
assignor of a nonnegotiable written 
instrument shall be liable to the as¬ 
signee if the latter has used due dil¬ 
igence in the prosecution of a suit 
against the debtor, the assignor is 
not liable unless the assignee has 
complied with the terms of the stat¬ 
ute and diligently prosecuted suit.— 
Robinson v. St. Maries Lumber Co., 
204 P. 671, 34 Idaho 707. 

65. Bank of Commerce v. Ruffin, 175. 
S.W. 303, 190 Mo.App. 124. 

68. Ill.—^Domeyer v. O’Connell, 4 N. 
E.(2d) 830, 364 Ill. 467, reversing 
278 IlLApp. 631. 

La.—Succession of Mahoney, 119 So. 
40, 167 La. 255. 

Mass.—Genard v. Hosmer, 189 N.E. 
46, 91 A.L.R. 543. 

5 C.J. p 968 note 50, p 969 note 57. 

67. Smith V. Bechberger, 188 N.Y.S. 
784—5 C.J. p 969 note 58. 



6 C.J.S. 


ASSIGNMENTS 


§ 101 


ports to be.®^ Originally, however, where the as¬ 
signee of choses in action, not assignable at law, 
was considered only as the agent or attorney of 
the assignor to recover the chose, with an equitable 
lien thereon to reimburse himself for what he had 
advanced on the assignment, the assignee could hold 
the assignor if the assignee used due diligence and 
yet could not recover the money; and many cas¬ 
es are to be found, apparently based on this or a 
similar theory, which hold that by the mere fact 
of assignment the assignor impliedly agrees with 
the assignee that if the assignee will use due dili¬ 
gence in endeavoring to collect the moneys due on 
the chose from the debtor, and will, without success, 
exhaust all legal and equitable remedies in his en¬ 
deavor so to do, the assignor will repay to the as¬ 
signee the consideration paid to him by the as¬ 
signee on account of the assigned chose, and the 
moneys expended by the assignee in his endeavor 
to collect from the debtor.70 

Where liability is imposed on the assignor for 
nonpayment or default by the debtor,' the assignee 
usually cannot proceed against the assignor until 
he has exercised due diligence in an unsuccessful 
attempt to recover from the obligor.71 What con¬ 
stitutes due diligence depends on the particular cir¬ 
cumstances of each case; and suit against the 
debtor is not necessary where it appears that it 
vrould be unavailing. 73 

No matter what view is otherwise taken, an ex¬ 
press stipulation that the collection or payment of 
the claim is not guaranteed of course precludes any 
liability in the absence of fraud.^^ 

An assignee of an express guaranty may be es¬ 


topped from enforcing the same because he has by 
his conduct induced the assignor to believe and act 
on the belief that compliance with the guaranty will 

not be required.*^5 

For defects of title. The assignor impliedly war¬ 
rants that he has a right to pass to the assignee 
what his assignment purports to pass and, if he 
lacks title, he is liable to the assignee.*^® An ex¬ 
press warranty against the lawful claims of others 
entitles the assignee to recover from the assignor 
for a deficiency in the amount of the chose assigned 
resulting from an undisclosed discount agreement 
with the debtor, although the latter was not entitled 
to the discount until actual payment.'^'^ 

For invalidity or defects in assignment or chose 
assigned. Unless he has expressly declined to make 
such a guaranty or warranty,'^^ the assignor of a 
chose in action, for a valuable consideration, im¬ 
pliedly warrants to the assignee that the chose as¬ 
signed is a valid, subsisting obligation in his favor 
against the debtor to the extent to which it purports 
to be such.'^3 jf the assigned chose is invalid, then 
the warranty is broken as soon as it is made, and 
the assignee need not wait until the maturity of 
the chose, but may sue the assignor thereon at 
once, and need not return the assigned chose; 
but the assignee cannot recover on the implied war¬ 
ranty because of a defect or matter of which he 
had knowledge at the time of the assignment.^^ 

The implied warranty of validity extends not only 
to the chose or debt itself, but also to collateral 
securities or rights which pass by the assignment as 

incidents.S^ 


©8. Colo.—Galbreath v. Wallrich, 
102 P. 1085, 45 Colo. 537. 

Ga.—^Lanffdale v. Griffin, 70 S.B. 561, 
135 Ga. 669. 

5 C.J. p 970 note 65. 

Warranties on assignment of bond 
for title see Vendor and Purchaser 
§ 310 [66 C.J. p 1074 notes 84-92]. 

69. Garretsie v. Van Ness, 2 N.J. 
Law 17, 2 Am.D. 333—5 C.J. p 967 
note 49. 

70. Thomas v. Linn, 20 S.E. 878, 40 
W.Va. 122—5 C.J. p 969 note 60. 

71. Ky.—^Maze v. Owingsville Bank¬ 
ing Co., 63 S.W. 428, 25 Ky.L. 574— 
Motch V. Hill, 13 Ky.Op. 787. 

Tenn.—Tennessee Brokerage Co. v. 
Larkin, 1 Tenn.App. 276. 

5 C.J. p 970 note 61, p 1001 note 1. 

72. Stout v. Stevenson, 4 N.J.Law 
206—5 C.J. p 970 note 62. 

73. Payne v, Huffman, 36 S.E. 476, 
98 Va. 372—5 C.J. p 970 note 63. 

74. Mass.—Genard v. Hosmer, 189 
N.E. 46, 91 A.L.R. 543. 


S.C.—Wait V. Williams, 91 S.E. 969, 
107 S.C. 32. 

5 C.J. p 970 note 64. 

75. Federal Bond & Mortgage Co. v. 
Gruner, (Pla.) 169 So. 649. 

76. La.—^In re Ellington Planting 
Co., 60 So. 25, 131 La. 653—Collins 
V. Jones, (App.) 152 So. 802. 

Mo.—^Bank of Commerce v. Ruffin, 
175 S.W. 303, 190 Mo.App. 124. 

5 C.J. p 968 note 51. 

77. Kiefhaber Lumber Co. v, New¬ 
port Lumber Co., 113 P. 691, 15 Cal. 
App. 37. 

78. Riley v. Galarneault, 114 N.W. 
755, 103 Minn. 165. 

79. La.—Succession of Mahoney, 

119 So. 40, 167 La. 255—Fritz 
Jahncke, Inc. v. Fidelity & Deposit 
Co. of Maryland, 117 So. 729, 166 
La. 593—Collins v. Jones, (App.) 
152 So. 802. 

Minn.—J. G. Shaw Blank Book Co. 
V. Maybell, 90 N.W. 392, 86 Minn. 
241. 


I N.T.—McConkey Realty Corporation 
V. Wildermuth, 212 N.T.S. 216, 214 
App.Div. 395. 

S.C.—Prince v. Mathews, 157 S.B, 
836, 159 S.C. 526. 

Wis.—Giffert v. West, 33 Wis. 617. 
5 C.J. p 968 note 54. 

Exception as to public securities 
The rule that the assignor of a 
chose in action impliedly warrants 
its validity does not apply to public 
securities, invalid because of some 
defect in the proceedings of a gov¬ 
ernmental body or by reason of some 
unconstitutional or void law.—^Bank 
of Commerce v. Ruffin, 175 S.W. 303, 
190 Mo.App. 124. 

80. Flynn v, Allen, 57 Pa. 482—5 C. 
J. 968 note 55. 

81. Freeman v. Citizens* Nat Bank, 
(Tenn.) 70 S.W.(2d) 25. 

82. La.—Collins v. Jones, (App.) 152 
So. 802—^Cltizens* Bank & Trust 
Co, V. Walker, 119 So. 487, 9 La. 
App. 143. 
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§ 101 

An assignor of book accounts who has guaran¬ 
teed the correctness of the same may be liable be¬ 
cause of material omissions therefrom; and an 
assignor who has represented that he has a right 
to make the assignment will be liable for breach of 
warranty if the assignment is ineffective because 
of nonassent by another party.^^ 

An assignor of a claim involved in a pending suit 
is not liable on an express warranty that the claim 
is a just and legal demand merely because the as¬ 
signee fails to recover judgment or obtain pay- 
ment^S 

Assignment without recourse. Where the assign¬ 
ment is without recourse, according to some au¬ 
thorities, no warranty of title or genuineness is im¬ 
plied, and, in the absence of fraud, the assignor 
is not liable to the assignee but in other cases 
it has been held that the assignor without recourse 
is liable on an implied warranty that the chose is 
a valid and subsisting debt, and that the only effect 
of the qualification of his assignment is to relieve 
the assignor from responsibility for the solvency of 
the debtor-S*^ 

b. Amount of Recovery 

The amount recoverable from the assignor Is usually 
the sum reasonably necessary to compensate the as¬ 
signee for the losses he has sustained by reason of the 
assignor's breach of duty, which In many cases may be 
the consideration paid, together with Interest and the 
costs incurred in trying to collect the chose. 

Where there has been a breach of warranty or 
duty on the part of the assignor, the assignee is 
usually entitled to such amount as is necessary rea¬ 
sonably to compensate him for the losses naturally 
and proximately resulting from the assignor’s 
wrongful actSS The proper damages for breach 


of warranty of title and validity of the chose as¬ 
signed is often the amount the assignee paid the 
assignor for the chose,89 with interest,^® and costs 
reasonably incurred by him in an attempt to enforce 
the chose against the debtor.91 This has also been 
held the measure of damages for breach of an im¬ 
plied warranty of payment or performance by the 
debtor in those cases which hold that such a war¬ 
ranty exists. 9 2 

§ 102. -Against Other Persons 

The assignee acquires all the rights of the assignor 
against third persons In connection with the subject of 
the assignment, and, if a third person over whom the as¬ 
signee has priority has collected an assigned chose from 
the debtor, the assignee may recover the sum so collected 
from such third person. 

The assignee acquires by the assignment all the 
rights, and only the rights, of the assignor against 
third persons in connection with the subject matter 
of the assignment.93 If another assignee or credi¬ 
tor over whom a prior assignee has priority (see 
supra §§ 91, 92) has collected an assigned chose 
in action from the debtor, the prior assignee may 
recover the sum so collected from the other as¬ 
signee or creditor.94 

§ 103. Liabilities of Assignee 

As noted in sections 104-107, an assignee may be 
liable for breach of the terms of the assignment 
or for his failure to perform obligations of the as¬ 
signor which he has assumed. 

§ 104. -- To Assignor 

An assignee may be liable to the assignor for failure 
either to perform the contract of assignment or the terms 
of the contract assigned. 


Mo.—^Bank of Commerce v. Ruffin, 
175 S.W. 303, 190 Mo.App. 124. 

5 C.J. p 968 note 54 [e]. 

83. Curtis V. Northwestern BeddingT 
Co., 141 N.W. 161, 121 Minn. 288. 

84. Myers v. Cook, 104 S.E. 593, 87 
W.Va. 265. 

85. Genard v. Hosmer, (Mass.) 189 
N.E. 46, 91 A.L.R. 543. 

'Tt not infrequently happens that 
a just and legal demand fails to pre¬ 
vail upon a trial. . . . The cove¬ 
nant contains no intimation that 
whether the claim is a just and legal 
demand shall depend upon the de¬ 
cision of the lawsuit pending. . . . 
The assignors assumed by their cov¬ 
enant no obligation that all the nec¬ 
essary and desirable witnesses would 
be called to testify at the trial, or 
that all the necessary and desirable 
evidence would be produced.”—Ge¬ 
nard V. Hosmer, (Mass.) 189 N.E. 
46, 47, 91 A.L.R. 543. I 


86. Maxfield v. Jones, 153 S.W. 584, 
106 Ark. 346—5 C.J. P 971 note 68. 

87. La,—^Fritz Jahncke, Inc. v. Fi¬ 
delity & Deposit Co. of Maryland, 
117 So. 729, 166 La. 593—^Citizens' 
Bank & Trust Co. v. Walker, 119 
So. 487, 9 La.App. 143. 

S.C.—Bouknight v. Mitchell, 129 S. 
E. 134, 132 S.C. 40—^Wait v. Wil¬ 
liams, 91 S.E. 969, 107 S.C. 32. 

5 C.J. p 971 note 69. 

88. Minn.—Curtis v. Northwestern 
Bedding Co., 141 N.W. 161, 121 
Minn. 288. 

W.Va.—Myers v. Cook, 104 S.E. 593, 
87 W.Va. 265. 

89. Mo.—^Bank of Commerce v. Ruf¬ 
fin, 175 S.W. 303, 190 Mo.App. 124. 

S.C.—^Prince v. Mathews, 157 S.E. 
836, 159 S.C. 526. 

5 C.J. P 971 note 70. 

90. Prince v. Mathews, supra—5 C. 
J. p 971 note 71. 
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91. Prince v. Mathews, supra—5 C. 
J. p 971 note 72. 

92. Thomas v. Linn, 20 S.E. 878, 40 
W.Va. 122—5 C.J. p 971 note 73. 

93. U.S.—Green v. Southern Timber 
Co., (D.C.Ga.) 291 P. 582—Olivier 
V. Mt. Union Tanning & Extract 
Co., (C.C.APa.) 264 P. 601, revers¬ 
ing judgment (D.C.) 253 P. 593. 

Colo.—Clatworthy v. Ferguson, 210 
P. 693, 72 Colo. 259. 

Ohio.—^Morgenthaler v. Cohen, 132 N. 
E. 730, 103 Ohio St. 328—Albery v. 
Thompson, 10 Ohio N.P.(N.S.) 230. 

5 C.J. p 975 note 97, p 966 note 40 
[b], p 890 note 78 [a]. 

94. Kan.—^Bridgeport Mach. Co. v. 
Central State Bank of Wichita, 281 
P. 907, 129 Kan. 35. 

Md.—Seymour v. Finance & Guaran¬ 
ty Co., 142 A. 710, 155 Md. 514. 

S.C.—^National Loan & Exchange 
Bank of Greenwood v. Gustafson, 
154 S.E. 167, 157 S.C. 221. 
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As the assignment of an entire contract carries 
with it all the burdens and obligations thereunder 
(see supra § 84b (3)), as between the assignee and 
the assignor of such an assignment, the assignee is 
bound to carry out the provisions of the assigned 
contract and in all respects to comply with the 
terms of the assignment, and the assignor may re¬ 
cover from him the damages he sustains by reason 
of the failure of the assignee to comply with the 

contract.^ 5 

If liability of the assignee to the assignor is 
predicated on the contract of assignment, recovery 
can be had only in accordance with the terms there¬ 
of,^® and may be defeated by proof that the chose 
assigned was invalid or was subject to defenses 
against the assignor of which he had knowledge,97 

The assignee cannot be held liable on a prior 
agreement for the settlement of a claim held by the 
assignor against a third person where the assign¬ 
ment of the claim for its face value is made as a 
substitute for the prior agreement.^S 

The fact that an assignment is void because of 
failure to comply with some formal requisite does 
not entitle the assignor to recover from the as¬ 
signee sums which the latter has collected under the 
assignment.99 


Assignee for collection or security. Where the 
assignment is for collection or as security for debt, 
the assignor may hold the assignee for want of rea¬ 
sonable care in the selection of agents for collect¬ 
ing, or a want of diligence in the collection of, the 
assigned chose, by reason of which the assignor 
suffers loss.i Also, an assignee taking an assign¬ 
ment as security is liable to the assignor for sums, 
collected in excess of the amount due,^ but an as¬ 
signee of wages is not liable to the assignor be¬ 
cause of the employer’s withholding of an amount in 
excess of the balance due the assignee on the theory 
that the assignee collected it.^ 

§ 105. -To Debtor 

As a general rule, unless there has been an express 
assumption of liability, the assignee is not liable to the 
debtor for liabilities incurred by the assignor in connec¬ 
tion with the subject matter of the assignment. 

Generally, if there has been no assumption of lia¬ 
bility, the assignee is not liable to the debtor on 
account of liabilities incurred by the assignor in 
connection with the subject matter of the assign- 
ment.4 Hence, the assignee is ordinarily not liable 
on the contract assigned (see infra § 107), nor for 
fraud or breach of warranty by the assignor with 
respect to the property for which the assigned chose 


95. N.J.—^Beggs v. Wlshnack, 121 A. 
720, 95 N.J.Eq. 50. 

N.Y.—Reeder v. Smith, 177 N.T.S. 
253. 188 App.Div. 674—Explosive 
Chemical Co. v. William S. Gray & 
Co., 207 N.Y.S. 638, 124 Misc. 333, 
reversed on other grounds 212 N. 
Y.S. 324, 126 Misc. 918. 

Pa.—^Parish Mfg. Corporation v. 
Martin-Parry Corporation, 131 A. 
710, 285 Pa. 131. 

5 C.J. p 976 note 8. 

Express promise not necessary 
The assignee of a contract for val¬ 
uable consideration owes the duty to 
the assignor to carry out the terms 
of the contract without express 
promise to do so.—Explosive Chem¬ 
ical Co. v. William S. Gray & Co., 207 
N.Y.S. 638, 124 Misc. 333, reversed on 
other grounds 212 N.Y.S. 324, 125 
Misc. 918. 

Measure of damages 
Where the seller assigned to de¬ 
fendants his agreement for delivery 
of horses at an agreed price, reserv¬ 
ing to himself the right to collect 
from the purchasers eight dollars 
per head, and defendants, who had 
agreed to carry out all obligations of 
the seller under the contract, refused 
to deliver the horses, it was the duty 
of the seller to obtain the horses 
elsewhere, and his damages would be 
the sum which he was obliged to pay 
above the price at which defendants 


agreed to furnish the horses, and not 
eight dollars per head.—^Reeder v. 
Smith, 177 N.Y.S. 253, 188 App.Div. 
674. 

96. Minn.—^P. M. Hennessy Const. 
Co. V. Hart, 170 N.W. 597. 

N.Y.—Eidlitz v. Pischbach & Moore, 
267 N.Y.S. 896, 239 App.Div. 483. 

Credit to assignor for previous la¬ 
bor and material 

Under an assignment of a partly 
performed building contract, where¬ 
by the assignee was to complete the 
building, and, after completion, cred¬ 
it the assignor for labor and material 
already furnished, the assignor was 
not entitled to the amount of prelim¬ 
inary estimates allowed by the arch¬ 
itect, but only to the actual value of 
labor and materials furnished.—^P. 

M. Hennessy Const. Co. v. Hart, 170 

N. W. 597, 141 Minn. 449. 

97. Riley v, Galarneault, 114 N.W. 
755, 103 Minn. 165. 

98. Brown v. Barth, 184 P. 300, 67 
Colo. 214. 

99. Hutchins v. Jones Piano Co., 
228 N.W. 281. 209 Iowa 394. 

1. Wellsburg First Nat. Bank v. 
Kimberlands, 16 W.Va. 555—5 C.J. 
p 976 note 10. 

Lack of agreement or understanding 
that assignee should sue 
The assignor of an interstate com¬ 

1161 


merce commission's award assigned 
to a bank as security for a loan has 
been held not entitled to recover the 
amount of the award from the bank 
because of its failure to bring action 
on the award within the statutory 
time where there was no understand¬ 
ing or agreement that the assignee 
should bring such suit, the assignee 
not violating any duty to the as¬ 
signor.—Westminster Nat. Bank v. 
Graustein, 170 N.E. 621, 270 Mass. 
565, certiorari denied Graustein v. 
Westminster Nat. Bank, 51 S.Ct. 80, 
282 U.S. 876, 75 L.Ed. 773. 

No damage sustained 
Ruling that the assignor of an In¬ 
terstate commerce commission’s 
award, assigned to a bank as securi¬ 
ty for a note, could not recover the 
amount from the bank or its assignee 
because of failure to prove damages 
from their failure to sue thereon was 
not error.—^Westminster Nat. Bank 
V. Graustein, 170 N.E. 621, 270 Mass. 
565, certiorari denied Graustein v. 
Westminster Nat. Bank, 51 S.Ct. 80, 
282 U.S. 876, 75 L.Ed. 773. 

2. Gregory v. Security Bank & 
Trust Co., 267 P. 1058, 148 Wash. 
106—5 C.J, p 958 note 79. 

3. Bryant v. Askin & Marine Co., 
144 S.B. 231, 146 S.C. 520. 

4. Hall V. Arnett, (Tex.Civ.App.) 
31 S.W.(2d) 506—6 C.J. p 977 note 
16. 
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was given,5 and the assignee cannot be held liable 
to the debtor for money which the latter has paid 
to the assignor under the assigned contract which 
the debtor has rescinded.® If, however, there is a 
breach by the assignor entitling the debtor to re¬ 
scind, he may recover from the assignee sums which 
the latter has been paid under the contract.^ 

§ 106. - For Incumbrances and Charges 

An assignment of the title to encumbered property 
does not of itself obligate the assignee to pay the en¬ 
cumbrance. 

A mere assignment of the title to encumbered 
property does not of itself obligate the assignee to 
pay the encumbrance,® 

§ 107. — On Contract Assigned 

An assignee of a contract is usually not liable to the 
other contracting party on the contract assigned, unless 
such liability has been expressly or impliedly assumed, 
but, if he has done so, he cannot defeat liability on the 
ground that the contract was nonassignable. 

Unless the assignee has in effect made the con¬ 
tract his own by an express or implied assumption 
of liability,® or there has been a novation so that, 
by the consent of all parties interested, the assignee 
is substituted in place of the assignor,^® an assignee 


of a personal contract ordinarily cannot be held lia¬ 
ble to the other contracting party for a breach of 
the contract assigned.^^ This is particularly true 
where the assignment is merely for collateral se¬ 
curity,or where the assignment is not in fact 
of the contract itself but simply of a claim or in¬ 
terest thereunder.!® 

The question of whether there has been an as¬ 
sumption of liability depends primarily on the in¬ 
tention of the parties as determined from their acts, 
the subject matter of the contract, their words, and 
the surrounding circumstances.!^ Where the ex¬ 
ecutory provisions of a contract are fully per¬ 
formed, the benefit inuring solely to the assignee, 
and he holds himself out as personally liable and 
recognizes the contract as binding on him, he is lia¬ 
ble to the other party equally with the assignor.!® 
It is often held that the assignee of a contract, who 
acquires the right to enforce the executory provi¬ 
sions thereof or to recover damages for the breach, 
impliedly assumes the burdens which are imposed 
on the assignor by the contract as the consideration 
for the performance by the other party.!® 

An assignee may, of course, be held liable on the 


5. Securities Inv. Corporation v. 
Krejci, (Neb.) 260 N.W. 396. 

6. Scher v. Grifka, 199 N.T.S. 31. 

7. Hall V. Arnett, (Tex.Civ.App.) 
31 S,W.(2d) 506, 

8. Lavelle v. Gordon, 39 P. 740, 15 
Mont. 515. 

9. Cal.—^Weidner v. Zieglar, 23 P. 
(2d) 515, 218 Cal. 345. 

Pla.—Jenkins v. City Ice & Fuel 
Co., 160 So. 215. 

La.—^Davidson v. Baker Fuel Oil 
Burner Co., 134 So. 108, 16 La. 
App. 339. 

Minn.— I*. M. Hennessy Const. Co. v. 

Hart, 170 N.W. 597, 141 Minn. 449. 
Mont.—Herigstad v. Hardrock Oil 
Co., 52 P.(2d) 171. 

N.Y.—^Empire Heating Corporation v. 
James Stewart & Co., 252 N.Y.S. 
136, 140 Misc. 303. 

S.C.—Welling v. Crosland, 123 S.E. 
776, 129 S.C. 127. 

Tex.—Cutler v. Glenn, (Civ.App.) 81 
S.W.(2d) 1050—Kirby Lumber Co. 
V. R. L. Lumber Co., (Civ.App.) 
279 S.W. 546. 

Vt.—^Auer & Twitchell v. Robertson 
Paper Co., Ill A. 570, 94 Vt. 473. 
Va.—^Economic Water Heating Cor¬ 
poration V. Dillon Supply Co., 159 
S.E. 78. 156 Va. 597. 

Nature of liability 

Plaintiff, after taking over con¬ 
tracts of a firm with defendant, hav¬ 
ing promised defendant performance 
thereof, its liability for a breach is 
not as assignee, but direct and per¬ 


sonal.—^Auer & Twitchell v. Robert¬ 
son Paper Co., Ill A. 570, 94 Vt. 473. 
Parol assumption 

A parol assumption of liability un¬ 
der an assigned contract is enforce¬ 
able if it was part of the considera¬ 
tion for the purchase of a business 
with which the contract was connect¬ 
ed.—Jenkins v. City Ice & Fuel Co., 
(Pla.) 160 So. 215. 

10. Younce v. Broad River Lumber 
Co., 61 S.E. 624, 148 N.C. 34. 

11. U.S.—Urban v. Phy, (C.C.A.Or.) 
24 P.(2d) 494—Mound Valley Vitri¬ 
fied Brick Co. v. Mound Valley 
Natural Gas & Oil Co., (C.C.Kan.) 
258 P. 936. 

Cal.—^Weidner v. Zieglar, 23 P.(2d) 
515, 218 Cal. 345—^Bruce v. Mieir, 
7 P.(2d) 1037, 120 Cal.App. 287. 
Pla.—Jenkins v. City Ice & Fuel Co., 
160 So. 215. 

Ill.—Lunt V. Lorscheider, 121 N.E. 
237, 285 III. 589. 

Kan.—^Hargreaves v. Maryland Cas¬ 
ualty Co., 286 P. 231, 130 Kan. 388. 
Mont.—^Apple v. Edwards, 16 P.(2d) 
700, 92 Mont. 524, 87 A.L.R. 179. 
N.Y.—Smith v. Morin Bros., 253 N. 
Y.S. 368, 233 App.Div. 562—^Ep¬ 
stein V. Gluckin, 179 N.Y.S. 221, 
109 Misc, 184, reversed on other 
grounds 183 N.Y.S. 947, 

Ohio.—^American Nat. Co. v. Thomp¬ 
son Spot Welder Co., 164 N.E. 435, 
30 Ohio App. 156. 

Tex.—^Hall v. Arnett, (Civ.App.) 31 
S.W.(2d) 506—Potts V, Burkett, 

(Civ.App.) 278 S.W. 471. 
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Wash.—^Hardinger v. Fullerton, 5 P. 
(2d) 987, 165 Wash. 483—Dahlh- 
jelm Garages v. Mercantile Ins. 
Co. of America, 270 P. 434, 149 
Wash. 184—McGill v. Baker, 266 
P. 138, 147 Wash. 394. 

Wyo.—Williams v. McWhorter, 218 
P. 791, 30 Wyo. 229. 

5 C.J. p 976 note 11, p 977 note 16. 

12. Smith V. Morin Bros., 253 N.Y.S. 
368, 233 App.Div. 562—Breitung 
V. Calhoun, 158 N.Y.S. 46. 

13. Colo.—Jones v. Panak, 268 P. 
535, 84 Colo. 62. 

Ill.—Lunt V. Lorscheider, 121 N.E. 
237, 285 Ill. 589. 

Wash.—Sumner K. Prescott Co. v. 

Sumner, 201 P. 308, 117 Wash. 283. 
5 C.J. p 977 notes 12, 13. 

14. Cal.—Weidner v. Zieglar, 23 P. 
(2d) 515, 218 Cal. 345. 

N.Y.—Smith v. Morin Bros., 253 N. 
Y.S. 368, 233 App.Div. 562. 

15. Robinson v. Rispin, 165 P. 979, 
33 Cal.App. 536. 

18. Cal.—Suhr v. Metcalfe, 164 P. 

407, 33 Cal.App. 59. 

Ga.—^Forrest & George Adair v. 

Smith, 98 S.E. 224, 23 Ga.App. 290. 
Pa.—^Blue Star Nav. Co. v. Emmons 
Coal Mining Corporation, 120 A. 
459, 276 Pa. 352. 

Tex.—^Kirby Lumber Co. v. R, L. 
Lumber Co., (Civ.App.) 279 S.W. 
546. 

5 C.J. p 977 note 14, 
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contract by reason of an express assumption; 
but, if such an assumption is relied on, the assignee 
cannot be held for a liability beyond its scope, 
and he can be held liable only in accordance with 
the terms of the contract assigned,^® and only on 
obligations that would have been binding on the 
assignor.20 

An assignee being sued on his assumption of Ha* 
bility under the contract assigned cannot defeat re¬ 
covery on the ground that the contract was nonas- 
signable, as that defense is available only to the 
other contracting party.^^ 

§ 108. Rights of Assignor 

Generally an assignor retains only those rights which 
have not passed to the assignee by the assignment. 

Generally an assignor retains only those rights 
which have not passed to the assignee by the as¬ 
signment,^2 although, as noted in section 104, he 
may hold the assignee liable for the latter’s failure 
to perform the obligations of the assignment or 
the assigned contract which he has assumed. 

§ 109. -Against Debtor 

Unless the assignment is invalid or can be avoided 
by the assignor, he can control and enforce against the 
debtor only those rights which are not covered by the 
assignment. 

As an assignor of an assigned chose, to the extent 
that he has divested himself of ownership or title, 
loses all right to control or enforce the same against 
the debtor (see supra § 96), he has no right except, 
as will be considered in sections 122-128, as he may 
sue for the benefit of his assignee, to recover judg¬ 
ment on the claim,23 or to recover damages for 
breach of the contract assigned.24 

Although payment to the assignee under a valid 
assignment will discharge the debtor from liability 
to the assignor (see supra § 98), if the assignment 
is invalid to the knowledge of the debtor at the 
time of the payment, he is not discharged thereby 


and the assignor may recover from him.^® So, 
too, an assignor may recover from the debtor pay¬ 
ing a judgment obtained on an assigned claim, 
where the assignor notified the debtor of defenses 
to the assignment and he failed to interpose them.^® 

Una^ssigned rights not within the scope of the as¬ 
signment or passing as incidents thereto remain in 
the assignor, and he may proceed to enforce them 
against the debtor.27 Hence, the assignment of 
one installment to become due under a contract does 
not deprive the assignor of the right to sue for sub¬ 
sequent installments; ^8 and the assignment to an 
attorney of a portion of the amount to be realized 
from a claim does not prevent the recovery by the 
assignor of the entire amount of the claim, although 
the attorney is not a party to the action.23 

§ 110. -Against Third Persons 

A person who has assigned a debt for collection may 
set the debt up against a third person claiming under 
the debtor. 

A person who has assigned a debt for collection 
may set the same off against the debtor or a third 
person claiming under him.20 

§111. Liabilities of Assignor to Third Per¬ 
sons 

Although an assignor may be liable to the debtor for 
damages occasioned to the debtor by reason of making 
an assignment forbidden by statute, ordinarily the as¬ 
signor is not liable for damages arising subsequent to the 
assignment by reason of the acts of the assignee. 

Usually an assignor is not liable for damages in¬ 
flicted on the debtor after the assignment by rea¬ 
son of acts of the assignee in seeking to enforce 
the rights claimed by him under the transaction; 2i 
but, under a statute forbidding the assignment of 
claims against a certain class of employees for the 
purpose of evading the exemption laws of the state, 
the assignor may be made liable to the employee 
for the amount assigned, together with costs of any 


17. Cutler v. Glenn, (Tex.Civ.App.) 
81 S.W.(2d) 1050—5 C.J. p 977 
note 15. 

18. Bryant, Griffith & Brunson, Inc. 
V. General Newspapers, (Del.Su- 
per.) 178 A. 645. 

19. Arkansas Amusement Corpora¬ 
tion V. Kempner, (C.C.A.Ark.) 57 
P,(2d) 466. 

20. Pacific States Securities Co. v. 
Steiner, 220 P. 304, 192 Cal. 376. 

21. Wash.—McGill v. Baker, 266 P. 
138, 147 Wash. 394. 

Wyo.—Williams v. McWhorter, 218 
P. 791, 30 Wyo, 229. 


2i2. U.S.—Continuous Zinc Furnace 
Co. V. American Smelting & Re¬ 
fining Co., (C.C.A.N.Y.) 61 F.(2d) 
958. 

Ark.—Wasson v. Taylor, 87 S.W.(2d) 
63. 

23. Hill v. Waiting Mining Co., 261 
P. 1115, 87 CaLApp. 297. 

24. C. C. James Roofing Co. v. Re¬ 
gent Theater Co. of Grand Rapids, 
211 N.W. 85, 236 Mich. 636. 

25. Atlanta Finance Co. v. South¬ 
ern Ry. Co., 84 S.B. 147, 15 Ga.App. 
663—5 C.J. p 960 note 99 [e]. 

2€. Porte v. Chicago & N. W. Ry. 
Co., 156 N.W. 469, 162 Wis. 446. 
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27. U.S.—Continuous Zinc Furnace 
Co. V. American Smelting & Re¬ 
fining Co., (C.C.A.N.Y.) 61 F.(2d) 
958. 

Ark.—^Wasson v. Taylor, 87 S.W.(2d) 
63. 

5 C.J. p 977 note 20. 

28. Romaine v. Sweet, 68 N.Y.S. 516, 
57 App.Div. 613. 

29. Southwestern Tel., etc., Co. v. 
Tucker, (Tex.Civ.App.) 98 S.W. 909. 

39. Austin v. Wallace, 200 P. 666, 
117 Wash. 61. 

31. Beatty-Polsom Co. v. Edwards, 
(Tex.Civ.App.) 238 S.W, 340. 
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action brought by the assignee against such em- 

ployee.82 

§ 112. -On Contract Assigned 

Unless the other contracting party has consented to 
release him, the assignor ordinarily remains liable on the 
contract assigned, although the assignee has assumed the 
primary responsibility for performance. 

A contracting party cannot, by an assignment of 
the contract, relieve himself of his obligations 
thereunder,3 3 even where the contract is expressly 
made assignable 34 and contains a provision that 
it is binding on the assigns of the parties;35 and 
hence, if the other contracting party has not con¬ 
sented to release him, the assignor remains bound 
by his obligations under the contract and is liable 
to the other party if the assignee defaults,36 al¬ 
though such liability may be but a secondary one 
because of an assumption by the assignee.37 How¬ 
ever, the assignor is responsible only for the obli¬ 
gation which he originally contracted to assume, 
and the assignee cannot, without the assignor’s 
ioiowledge, increase the burden.38 

§ 113. Rights of Debtor 

Until he has been notified or has knowledge of facts 
sufficient to put him on Inquiry, the debtor may deal with 
the subject matter of the assignment as If no assign¬ 
ment had been made; and he may assert all conditions, 
limitations, and set-offs to which the claim would have 
been subject in the hands of the assignor. 

Until he has received notice of the assignment 
or has knowledge of facts concerning the same suf¬ 


ficient to put him on inquiry, but not thereafter, the 
debtor may generally deal with the subject of the 
assignment as if no assignment had in fact been 
made and in this manner extinguish or change his 
liability with reference thereto even as against the 
assignee.33 Before such time, but not thereafter, 
he may bind the assignee by a payment made to 
the assignor or a third person (see supra § 98), or 
a compromise, release, or settlement entered into 
with the assignor (see supra § 97); or acquire equi¬ 
ties or defenses against the assignor which will be 
good against the assignee (see infra § 114). 

As the assignee acquires against the debtor only 
the rights which were possessed by the assignor 
(see supra § 100), the debtor may assert against 
the assignee any limitations or objections to which 
the claim assigned would have been subject in the 
hands of the assignor (see infra § 114). 

§ 114. Equities and Defenses between Orig- 
nal Parties 

Generally, the assignee of a chose takes It subject to 
all equities and defenses existing between the assignor 
and the debtor prior to the notice of the assignment. 

Generally, in the absence of an estoppel (see in¬ 
fra § 117), the assignee takes the assigned chose 
subject to all equities and defenses between the 
assignor and the debtor existing at the time of the 
assignment, and to arrangements made between the 
debtor and the assignor prior to the time when 
the debtor receives notice of the assignment,40 and 


32. Gordon v. Wageman, 108 N.W. 
1067, 77 Neb. 185. 

S3. Western Oil Sales Corporation v. 
Bliss & Wetherbee, (Tex.Com.App.) 
299 S.W. 637, affirming (Civ.App.) 
292 S.W. 640—^Potts v. Burkett, 
(Tex.Civ.App.) 278 S.W. 471. 

34. Western Oil Sales Corporation 
V. Bliss & Wetherbee, (Tex.Com. 
App.) 299 S.W. 637, affirming (Civ. 
App.) 292 S.W. 640—Hall v. Ar¬ 
nett, (Tex.Civ.App.) 31 S.W. (2d) 
506—Potts v. Burkett, (Tex. Civ. 
App.) 278 S.W. 471. 

35-. Western Oil Sales Corporation 
V. Bliss & Wetherbee, (Tex.Com. 
App.) 299 S.W. 637, affirming (Civ. 
App.) 292 S.W. 640. 

36. U.S.—Urban v. Phy, (C.C.A.Or.) 
24 F,(2d) 494. 

Iowa.—^Martin v. Orndorfl, 22 Iowa 
504. 

La.—^Davidson v. Baker Fuel Oil 
Burner Co., 134 So. 108, 16 La. 
App. 339. 

Mont.—^Herigstad v. Hardrock Oil 
Co., 52 P.(2d) 171—Harrison v. 

‘ Fregger, 294 P. 372, 88 Mont. 448. 
K.T.—^Davidson v. Madison Corpora- 
■ tion, 177 N.E. 393, 257 N.T. 120, 76 


A.L.R. 1103, affirming 247 N.Y.S. 
789, 231 App.Div. 421—Eisfeldt v. 
Schwartz, 161 N.Y.S. 194. 

Or.—Corvallis & A. R. R. Co. v. Port¬ 
land, B. & E. Ry. Co., 163 P. 1173, 
84 Or. 524. 

Pa.—Parish Mfg. Corporation v. Mar¬ 
tin-Parry Corporation, 131 A. 710, 
285 Pa, 131. 

Tex.—^Hali v. Arnett, (Civ.App.) 31 
S.W, (2d) 606—^Potts v. Burkett, 

(Civ.App.) 278 S.W. 471—Harness 
V, Willis-Nichols & Co., (Civ.App.) 
251 S.W. 272. 

5 C.J. p 977 note 24. 

37. Mont.—^Herigstad v, Hardrock 
Oil Co., 52 P.(2d) 171. 

Tex.—Southern Surety Co. v. W. E. 
Callahan Const Co., (Civ.App.) 283 
S.W. 1098, reversed on other 
grounds B. F. & C. M. Davis Co. 
V. W. E. Callaghan Const. Co. 
(Com.App.) 298 S.W. 273. 

39i Parish Mfg. Corporation v. Mar¬ 
tin-Parry Corporation, 131 A. 710, 
285 Pa. 131. 

39, Kan.—^Le Porin v. State Exch. 
Bank of Hutchinson, 213 P. 650, 
113 Kan. 76, rehearing denied 215 
P. 318, 113 Kan. 428. 
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Nev.—Washoe County Bank v. Camp¬ 
bell, 167 P. 643, 41 Nev. 153. 

N.D.—Globe International Protec¬ 
tive Bureau v. Fitzgerald, 220 N. 
W. 621, 57 N.D. 123. 

Tex.—Globe Indemnity Co. v. West 
Texas Lumber Co., (Civ.App.) 34 
S.W. (2d) 896. 

5 C.J. p 978 note 27, p 980 note 47. 

Necessity of notice to fix rights of 
assignee against debtor see supra 
$ 100 . 

4D. U.S.—^Pirst State Bank of Jack¬ 
sonville, Tex. V. Pure Van Pipf^ 
Line Co„ (C.C.A.Tex.) 77 P.(2d) 
820—^Andresen v. Thompson, (D.C. 
Minn.) 56 F,(2d) 642—Sponge Div¬ 
ers' Association v. Smith, Kline & 
French Co., (C.C.A.Pa.) 263 P. 70 
—^Wagner v. Central Banking & 
Security Co., (W.Va.) 249 P. 145, 
161 C.C.A. 197. 

Ala.—J. R. Raible Co. v. City Bank 
& Trust Co., 112 So. 543, 22 Ala. 
App. 68—^Davis v. Douglass, 68 So. 
528, 12 Ala.App. 681. 

Ark.—General Motors Acceptance 
Corporation v. Sanders, 43 S.W. 
(2d) 1087, 184 Ark. 957. 

Cal.—^Western Oil & Refining Co. v. 
Venago Oil Corporation, 24 P.(2d) 
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this rule holds whether the assignment is legal or 
equitable.'*^ Also, collateral security which passes 
as incident to the debt assigned is taken subject to 
all equities existing between the original parties 
with reference to such security.^2 
The above rule, as expressed in a statute per¬ 


mitting the assignee to sue in his own name but 
subjecting him to all defenses to which defendant 
would have been entitled had the action been 
brought in the name of the assignor, has been held 
to permit the debtor to plead any defense available 
in abatement against the assignor as well as any de- 


971, 218 Cal. 733, 88 A.L.R. 1271, 
followed in 24 P.(2d) 977, 218 Cal. 
7 g 4 —ornbaun v. Savings Bank of 
Mendocino County, 8 P.(2d) 473, 
215 Cal. 770—Ornbaun v. First 
Nat. Bank, 8 P.(2d) 470, 215 Cal. 
72, 81 A.L.R. 1146—^Parker v. 

Punk, 197 P. 83, 185 Cal. 347--C. 
I. T. Corporation v. Glennan, 
(App.) 31 P.(2d) 430—Bank of 

America of California v. Pacific 
Ready-Cut Homes, 10 P. (2d) 478, 
122 Cal.App. 554. 

Conn.—Mereness v. Delemos, 101 A. 
8, 91 Conn. 651. 

pia.—Florida East Coast Ry. Co. v. 
Eno, 128 So. 622, 99 Fla. 887, 70 A. 
L.R. 506. 

Ga.—^Pulton Nat. Bank v. Fulton 
County, 87 S.E. 1023, 144 Ga. 691 
—Citizens’ Bank of Waynesboro v. 
Timmons, 91 S.E. 1050, 19 Ga.App. 
480. 

Idaho.—^Blaine County Nat. Bank v. 
Timmerman, 245 P. 389, 42 Idaho 
338. 

Ill.—Daytona Gables Development 
Co. V. Glen Flora Inv. Co., 178 N. 
E. 107, 345 Ill. 371—Angelina 

County Lumber Co. v. Michigan 
Cent. R. Co., 252 Ill.App. 82—St. 
Louis Union Trust Co. v, Wabash, 
C. & W. R. Co., 244 Ill.App. 466. 
Iowa.—Leach v. Treynor Sav. Bank 
of Treynor, 213 N.W. 601, 203 Iowa 
988—^Amd v. Grell, 206 N.W. 613, 
200 Iowa 1272—Rice v. Friend 
Bros. Co.. 161 N.W. 310, 179 Iowa 
355, reversing 146 N.W. 748. 

Kan.—^Diehl v. Barker, 20 P.(2d) 534, 
137 Kan. 255—^Le Porin v. State 
Exch. Bank of Hutchinson, 213 P. 
650, 113 Kan. 76, rehearing denied 
215 P. 318, 113 Kan. 428—Sinclair 
Refining Co. v. Rosier, 180 P. 807, 
104 Kan. 719. 

Ky.—Armstrong Mfg. Co. v. Gardner, 
272 S.W. 22, 209 Ky. 93. 

La.—Smith v. Richland Compress & 
Warehouse Co., 96 So. 668, 153 La. 
820—^Davidson v. Baker Fuel Oil 
Burner Co., 134 So. 108, 16 La.App. 
339 _P. p. Williams & Co. v. Roach, 
125 So. 465, 12 La.App. 305. 

Mass.—Joly v. Stoneman, 171 N.E. 
470, 271 Mass. 352. 

Mich.—Saginaw Financing Corpora¬ 
tion V. Detroit Lubricator Co., 240 
N.W. 44, 256 Mich. 441. 

Minn.—First Nat. Bank v. Consoli¬ 
dated School Dist. No. 28 of Jack- 
son County, 240 N.W. 662, 184 
Minn. 635, affirming 238 N.W. 634, 
184 Minn. 635—Guaranty Securities 


Co. V. Exchange State Bank of 
Minneapolis, 180 N.W. 919, 148 

Minn. 60. 

Miss.—J. W. McNees Motor Co. v. 
Brumfield, 126 So. 898, 157 Miss. 
132. 

Mo.—State ex rel. City of St. Charles 
V. Becker, 83 S.W.(2d) 583, modify¬ 
ing City of St. Charles v. Wabash 
Ry. Co., (App.) 65 S.W.(2d) 655. 

Mont.—^Apple v. Edwards, 16 P.(2d) 
700, 92 Mont. 524, 87 A.L.R. 179. 

Neb.—Citizens Nat. Bank of Musko¬ 
gee V. Rawley, 267 N.W. 151—^Un¬ 
ion Nat. Bank of Fremont v. Vil¬ 
lage of Beemer, 244 N.W. 303, 123 
Neb. 778. 

N.J.—^Reddavide v. Laskowitz, 133 A. 
719, 99 N.J.Eq. 614, affirmed 135 A. 
920, 100 N.J.Eq. 588. 

N.Y.—Union Trust Co. of Rochester 
V. Allen, 268 N.Y.S. 437, 239 App. 
Div. 661, modifying 264 N.Y.S. 732, 
147 Misc. 885—Alliston Hill Trust 
Co. V. Sarandrea, 258 N.Y.S. 299, 
236 App.Div. 189, affirming 236 N. 
Y.S. 265, 134 Misc. 566—Galloway 
V. Wolfe, 249 N.Y.S. 608, 232 App. 
Div. 163—Fox v. Vim Electric Co., 
281 N.Y.S. 459, 156 Misc. 621— 
In re Shanaburgh’s Estate, 277 N. 
Y.S. 689, 154 Misc. 559—New York 
Title & Mortgage Co. v. Garson, 261 
N.Y.S. 797, 146 Misc. 582—Pacific 
Fire Ins. Co. v. L. A. D. Motors 
Corporation, 240 N.Y.S. 372, 136 
Misc. 594—^Manufacturers’ Liabil¬ 
ity Ins. Co. V. Overseas Shipping 
Co., 225 N.Y.S. 70, 130 Misc. 710 
—Bulova V. E. L. Barnett, Inc., 
181 N.Y.S. 247, 111 Misc. 160, mod¬ 
ified on other grounds 183 N.Y.S. 
495, 193 App.Div. 161—Cohn v. 

King, 172 N.Y.S. 288, affirmed 175 
N.Y.S. 879, 187 App.Div. 969. 

N.C.—North Carolina Bank & Trust 
Co. V. Williams, 160 S.E. 484, 201 
N.C. 464. 

N.D.—Clow V. Sweeney, 172 N.W, 66, 
42 N.D, 194—Crane & Ordway Co. 
V. Sykeston School Dist. No. 11, 
162 N.W. 413, 36 N.D. 254. 

Ohio.—^Hopple V. Cleveland Discount 
Co., 157 N.E. 414, 25 Ohio App. 138 
—Bank of Leipsic v. Ogan, 9 Ohio 
N.P.(N.S.) 40. 

Okl.—C. I. T. Corporation v. Sho- 
gren, 55 P.(2d) 956—^Keys v. Pon¬ 
der, 247 P. 33, 118 Okl. 234, sus¬ 
taining motion 226 P. 73, 118 Okl. 
234. 

Pa.—^Fayette Title & Trust Co. v. 
Nelson, 174 A. 599, 114 Pa.Super. 

1165 


402—Bruner Piano Co. v. Madonna, 
12 Pa.Dist. & Co. 38. 

R. I.—Campbell v. Lederer Realty 
Corporation, 142 A. 332, 49 R.I. 276. 

S. C.—^Yancey v. Stark, 129 S.E. 81, 
132 S.C. 171—Bacot v. South Caro¬ 
lina Loan & Trust Co., 127 S.E. 562, 
132 S.C. 340. 

S.D.—Madson v. Ballou, 260 N.W. 
831. . 

Tex.—^Norton v. W. L. Macatee & 
Sons. (Com.App.) 16 S.W.(2d) 517, 
reversing (Civ.App.) 10 S.W.(2d) 
794—Globe Indemnity Co. v. West 
Texas Lumber Co., (Civ.App.) 34 
S.W.(2d) 896—^Beavers v. Consol¬ 
idated Oil Co. of Texas, (Civ.App.) 
31 S.W.(2d) 876—Feder-Gregg Shoe 
Co. V. Big Four Shoe Store Co., 
(Civ.App.) 284 S.W. 717—H. J. 
Murrell & Co. v. Edwards, (Civ. 
App.) 179 S.W. 532. 

Wash.—^Austin v. Wallace, 200 P. 566, 
117 Wash. 61—Paul v. City of Van¬ 
couver, 154 P. 453, 89 Wash. 331. 
'VT’.Va.—Twentieth Street Bank v. 
Summers, 110 S.E. 478, 90 W.Va. 
90. 

5 C.J. p 934 notes 36, 37, p 963 note 
28, p 978 notes 33, 34. 

Defenses not good against assignor 
Where the surety on the bond of a 
former guardian made good the 
amount of an unauthorized diversion 
and received an assignment from the 
substituted guardian, its right to re¬ 
cover the amount diverted from the 
one who received it could not be 
barred because of its laches, such 
defense not being admissible against 
its assignor.—^Empire State Surety 
Co. V. Cohen, 156 N.Y.S. 935, 93 Misc. 
299. 

Fraud discovered after assignment 
Defense of payee’s fraud has been 
held available against the assignee 
of a nonnegotiable instrument, al¬ 
though the fraud was not discovered 
until after assignment.—Apple v. Ed¬ 
wards, 16 P.(2d) 700, 92 Mont. 624, 
87 A.L.R. 179. 

Payment, release, or compromise be¬ 
fore notice see supra §§ 97, 98. 
Recoupment, set-off, or counterclaim 
against assigned causes of action 
see Set-Off and Counterclaim § 54 
57 C.J. p 477 note 68-p 505 note 
24]. 

41. Arnd v. Grell, 206 N.W. 613, 200 
Iowa 1272. 

42. Kleeman v. Frisbie, 63 111. 482 
—5 C.J. p 966 note 31-32. 
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fense existing as to the merits.^^ Other cases, how¬ 
ever, have held that a defense in abatement based 
on a personal incapacity or disability of the as¬ 
signor to sue cannot be urged by the debtor against 
the assignee,^^ 

§115. - AfiEected by Notice of Assign¬ 

ment 

The debtor cannot Interpose against the assignee 
equities and defenses arising after notice of the assign¬ 
ment. 

Equities and defenses between the assignor and 
the debtor arising after notice of the assignment 
cannot be interposed against the assignee by the 

debtor.^5 

Where an assignor has assigned the proceeds to 
be derived from a resale of property sold by the 
assignee to the assignor, a subpurchaser taking the 
property with notice of the assignment cannot de¬ 
duct from the proceeds a preexisting indebtedness 
held against the assignor.'^® 

§ 116. - Bona Fide Purchasers 

If the transfer of a negotiable instrument Is not In¬ 
volved, an assignee takes subject to existing equities 
and defenses between the original parties, although he Is 
a bona fide purchaser for value without notice of such 
equities or defenses. 


If the assignment does not take the form of a 
transfer of a negotiable instrument, an assignee 
takes subject to all existing equities and defenses 
between the original parties, although he is a bona 
fide purchaser for value without notice of such 
equities or defenses.'*'^ 

§ 117. — Estoppel or Waiver 

a. Of debtor 

b. Of assignee 

a. Of Debtor 

A debtor may estop himself from setting up against 
a bona fide assignee for value equities and defenses 
which were available to him against the assignor. 

The general rule that an assignee acquires no 
greater rights than his assignor (see supra § 99) 
is subject to the qualification that the debtor may 
by his representations or conduct estop himself to 
set up against • the assignee equities or defenses 
which were available to him against the assignor.^S 
Thus, where one places in the hands of another evi¬ 
dences that that other is the absolute owner of a 
chose, an assignment by the latter will vest in a 
bona fide assignee of the chose for a valuable con¬ 
sideration the title thereto as against the true 
owner.^^ 


43b Lewis V, Club Realty Co., 163 
N.E. 172, 264 Mass. 688. 

Right of assignee of unqualified for¬ 
eign corporation to sue see Corpo¬ 
rations § 1852 [14a C.J. p 1305 
note 43]. 

44. Cal.—Quan Wye v. Chin Lin 
Hee, 55 P. 783, 123 Cal. 185. 

N.T.—Smith v. New York Cooper¬ 
age Co., 71 N.Y.S. 479, 35 Misc. 
203. 

S.D.—Citizens’ Bank v. Corkings, 70 
N.W. 1059, 9 S.D. 614, 62 Am.S.R. 
891, 

FartnersMp assignor’s failure to 
comply with statutes 
An assignee is not precluded from 
maintaining an action because the 
assignor, which was a partnership, 
could not have brought the action 
because of failure to comply with a 
statutory provision requiring the fil¬ 
ing and publication of a certificate 
showing the names and residences of 
the partners.—Quan Wye v. Chin Lin 
Hee, 65 P. 783, 123 Cal. 185-—Wing 
Ho V. Baldwin, 11 P. 665. 70 Cal. 194 
—Cheney v. Newberry, 7 P. 446, 67 
Cal. 126. 

45. Ala.—J. R. Raible Co. v. City 
Bank & Trust Co., 112 So. 543, 22 
Ala.App. 68. 

Cal.—Ornbaun v. Savings Bank of 
Mendocino County, 8 P.(2d) 473, 
215 Cal. 770—Ornbaun v. First 
Nat Bank, 8 P.(2d) 470, 215 Cal. 
72, 81 A.L.R. 1146—Oswald v. 

Schwartz, 185 P. 959, 181 CaL 620 


—Bridgford v. McAdoo, 191 P. 1113, 
48 Cal.App. 305. 

Minn.—^Lydiard v. Coffee, 209 N.W. 
263, 167 Minn, 389—Guaranty Se¬ 
curities Co. v. Exchange State 
Bank of Minneapolis, 180 N.W. 919, 
148 Minn. 60. 

Neb.—Citizens Nat. Bank of Musko¬ 
gee V. Rawley, 267 N.W. 151. 

S.C.—^Yancey v. Stark, 129 S.B. 81, 
132 S.C. 171. 

5 C.J. p 962 note 12, p 979 note 35. 

46. Hickory Jones Co. v. Mettauer, 
(Tex.Civ.App.) 208 S.W. 745. 

47. Cal.—^Barthelmess v. Cavalier, 

(App.) 38 P.(2d) 484—Bank of 

America of (IJalifornia v. Pacific 
Ready-Cut Homes, 10 R(2d) 478, 
122 CaLApp, 654, 

Miss.— Z. W. McNees Motor Co. v. 
Brumfield, 126 So. 898, 157 Miss. 
132. 

N.J.—Smith V. Holzhauer, 67 N.J.Law 
202, 50 A. 683. 

W.Va.—State v. McDowell County 
Court, 128 S.B. 925, 98 W.Va. 706. 
Wis.—^Malas v. Lounsbury, 214 N.W. 
332, 193 Wls. 531. 

Buie as to negotiable instruments 
not applicable.—Barthelmess v. Cav¬ 
alier, (Cal.App.) 38 P.(2d) 484. 

48. Cal. — ^Ambrose v. Hammond 
Lumber Co., 185 P. 691, 43 Cal. 
App. 597. 

Md,—Guaranty Securities Co. v. 
Equitable Trust Co., -110 A. 860, 
136 Md. 417. i 


Mo.—Securities Inv. Co. of St. Lou¬ 
is V. International Shoe Co., (App.) 
5 S.W. (2d) 682. 

N.Y.—^Union Trust Co. of Rochester 

V. Allen, 268 N.Y.S. 437, 239 App. 
Div. 661, modifying 264 N.Y.S. 732, 
147 Misc. 885. 

Tex.—Payne v. First Nat. Bank, 
(Com.App.) 291 S.W. 209, affirming 
First Nat. Bank v. City of North 
Pleasanton, (Civ. App.) 257 S.W. 
609. 

Vt.—^Farmers’ Exchange v. Walter 
M. Lowney Co., 115 A. 507, 95 Vt. 
445. 

Wash.—^Beeson Bros. v. Chambers, 
285 P. 433. 155 Wash. 564. 

Wis.—Michalak v. Nowinski, 264 N. 

W. 498—^Norman F. Thiex, Inc. v. 
General Motors Acceptance Corpo¬ 
ration, 259 N.W. 856. 

5 C.J. p 966 note 33, p 1002 note 14. 

XSstoppel held not to eadst to pre¬ 
clude debtor from denying that he 
received goods for which debt was 
to be incurred simply because in ac¬ 
knowledging notice of assignment he 
spoke of assignment of interest In 
“invoices” for the goods.—Securi¬ 
ties Inv. Co. of St. Louis v. Interna¬ 
tional Shoe Co., (Mo.App.) 6 S.W. 
(2d) 682. 

49. Cal.—^Anglo-California Trust Co. 
V. Pacific Acceptance Corporation,. 
232 P. 489, 70 Cal.App. 41. 

Pa.—^Rorabaugh v. Schrubb, 25 Pa^ 
Co. 673. 

5 C.J. p 966 note 35. 
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However, the doctrine of estoppel may be in¬ 
voked by an assignee, only where he is a bona fide 
purchaser for value without notice,®® and, hence, 
an assignee who takes the chose in payment of an 
antecedent debt cannot invoke an estoppel.®^ 

b. Of Assignee 

An assignee may, by hfs conduct, be estopped to en¬ 
force hfs claim against the debtor. 

An assignee may be estopped to enforce his claim 
against the debtor where, after the assignment to 
him, he has acquiesced in payments made by the 
debtor, or has otherwise permitted the debtor to 
alter his position for the worse.®2 Also, he may 
be estopped to dispute liability for debts incurred 
in carrying out the contract on his behalf,®^ or to 
deny his liability to perform an assigned contract®^ 

Conduct of the assignor which does not estop him 
does not, of course, estop the assignee; 55 and, in 
accordance with the rule that after an assignment 
the assignor can do nothing to prejudice the rights 
of the assignee (see supra § 96), the assignor after 
an assignment cannot bind the assignee by an es¬ 
toppel®® 

The assignee in taking an assignment of rights 
under a contract does not waive rights already pos¬ 
sessed by him that have priority over those as¬ 
signed.®*^ 


§118. Equities in Favor of Third Persons 

An assignee takes subject to equities of third persons 
of which he has notice; but, although there is some au¬ 
thority to the contrary, It is generally held that he does 
not take subject to latent equities of which he has no 
notice. 

An assignee who takes with notice of equities in 
favor of third persons is bound thereby,®® and so, 
also, if he is chargeable with notice of equities ex¬ 
isting against his immediate assignor; ®^ but the 
equities to which the assignee takes subject are 
merely those which arise out of the chose or con¬ 
tract assigned, and do not include equities arising 
out of transactions relating to other matters.®® 

In order to deprive an assignee of standing as a 
bona fide purchaser, it is not necessary to show that 
the assignee had actual knowledge of the equity at 
the time of the assignment to him; it is sufficient 
to prove knowledge by the assignee of facts suf¬ 
ficient to put him on inquiry which, if pursued, 
would lead to actual knowledge.®^ 

Latent equities. It is generally held that an as¬ 
signee who takes without notice of latent equities 
in favor of third persons acquires priority over 
such equities; ®2 but in some jurisdictions it is held 
that the assignee does not prevail over prior latent 
equities unless he acquires the legal title, or some 
element of estoppel or superior counter equity is 
involved.®® 


so. Keys v. Ponder, 226 P. 73, 118 

Okl. 234, motion sustained 247 P. 

33, 118 Okl. 234—5 C.J. p 966 note 

36. 

SuMciency of notice 

(1) Whatever is notice enough to 
excite attention and put a reasona¬ 
bly prudent person on his guard and 
calls for inquiry is notice of every¬ 
thing to which such inquiry might 
have led.—^Keys v. Ponder, 226 P. 73, 
118 Okl. 234, motion sustained 247 
P. 33, 118 Okl. 234. 

(2) Where a defendant transfer¬ 
red funds to certain persons in trust 
to be used to indemnify officers of a 
bank in making appeal bonds, and 
where such persons deposited the 
funds in the bank under a contract 
showing on its face that the funds 
were placed in the bank to indemni¬ 
fy the officers, the assignee of a de¬ 
positor’s interest in the contract was 
not a bona fide purchaser as against 
defendant by the contract.—^Keys v. 
Ponder, supra. 

51. Van Cleve v. Meyers, 155 A. 482, 

108 N.J.Eq. 421—5 C.J. p 966 note 

37. 

52. Mueller v. Northwestern Univ., 

63 N.E. 110, 195 Ill. 236, 88 Am. 

S.R. 194, affirming 95 IlLApp. 258 

—5 C.J. p 966 note 38. 

Allowing the assignor to collect 


money from time to time as agent of 
the assignee has been held not a 
waiver or abandonment by the as¬ 
signee of his rights under the as¬ 
signment.—J. A. Cleary & Co. v. 
Fawcett, 91 S.E. 227, 19 Ga.App. 184. 

53. In re Berkebile, (D.C.N.T.) 144 
F. 672. 

54. Gribling v. Bohan. 148 P. 530, 
26 CahApp. 771. 

55. Sherman v. International Life 
Ins. Co. of St. Louis, 236 S.W. 634, 
291 Mo. 139, error dismissed and 
certiorari denied International Life 
Ins. Co. V. Sherman, 43 S.Ct. 674, 
262 U.S. 346. 67 L.Ed. 1018. 

56. Saginaw Financing Corporation 

V. Detroit Lubricator Co., 240 N. 

W. 44, 256 Mich. 441. 

57. Forest Home Independent School 
Dist. V, Mardis, 76 N.W. 794, 106 
Iowa 295. 

58. Clatworthy V. Ferguson, 210 P. 
693, 72 Colo. 259—5 C.J. p 974 note 
91. 

59. Walker v. Dement. 42 Ill. 272— 
6 C.J. p 974 note 92. 

60. Campbell v. Equitable L. As- 
sur. Soc., (aC.Pa.) 130 F. 786. 

61. Keys v. Ponder, 226 P. 73, 118 
Okl. 234, motion sustained 247 P. 
33, 118 Okh 234—^5 C.J. p 975 note 
96. 


62. Mich.—Saginaw Financing Cor¬ 
poration V. Detroit Lubricator Co., 
240 N.W. 44, 256 Mich. 441. 

Ohio.—^Hopple v. Cleveland Discount 
Co.. 167 N.E. 414, 25 Ohio App. 
138. 

S.D.—^Madson v. Ballou, 260 N.W. 
831. 

Wyo.—^First Nat. Bank v. Ennis, 14 
P.(2d) 201, 44 Wyo. 497, rehearing 
denied 15 P.(2d) 1111, 45 Wyo. 165. 
5 C.J. p 974 note 94. 

Prior acts of assignor not ripened 
into rights 

Prior acts of an assignor which 
have not ripened into rights in cith¬ 
ers at the time of the assignment 
cannot bind an assignee without no¬ 
tice.—Saginaw Financing Corporation 
V. Detroit Lubricator Co., 240 N.W. 
44, 256 Mich. 441. 

63, Fla.—^Myers v. Van Buskirk, 
119 So. 123, 96 Fla. 704. 

N.T.—^Fox v. Vim Electric Co., 281 
N.T.S. 459, 166 Misc. 621. 

Tenn.—Horn v. Nicholas, 201 S.W. 
756, 139 Tenn. 453, L.R.A.1918E 
157. 

5 C.J. p 975 note 95. 

Prior restraining order 
An assignee of a saving bank de¬ 
posit is not entitled to the deposit as 
against the assignor’s judgment cred¬ 
itor, who, prior to the assignment. 
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§ 119. Rights and Liabilities of Subsequent 
or Remote Assignees 

Subsequent or remote assignees ordinarily have the 
same rights and liabilities as the original assignee; but 
they, in addition, take subject to any equities existing 
between the original assignee and his assignor unless the 
latter has estopped himself from asserting the same. 

Subsequent or remote assignees generally acquire 
all the rights of the assignee under the original as¬ 
signment,®^ and no more,®® although they do not 
succeed to privileges exercised by the first assignee 
not under the assignment, but under a separate 
license from the assignor.®® At common law, how¬ 
ever, the assignor was liable on his warranties 
with respect to a chose in action only to his im¬ 
mediate assignee with whom he was in privity of 
contract; ®7 but under statutes it is not uncommon 
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for a subsequent or remote assignee to have the 
right to enforce any right existing against a remote 
assignor.®® 

Successive or remote assignees of a chose in ac¬ 
tion take the same subject to the equities between 
the original assignor and his assignee,®® as well 
as to equities existing between the original assignor 
and the debtor,*^® especially where the transfer is 
only of all right, title, and interest of the assignee 
to the chose.*^! If, however, the assignor has 
clothed his assignee with the evidence of ownership 
of a chose in action, he is estopped to claim, as 
against a subsequent bona fide purchaser for value 
from such assignee, that the assignment was only 
for the purpose of collection.'^® 
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§ 120. In General 

Rights and interests arising out of assignments may 
be enforced at law or in equity in accordance with the 
principles applicable generaliy In the exercise of iegal 
or equitable jurisdiction. 

While, as has been seen in former sections of 
this Title (§§ 3 and 4), choses in action were not 
generally assignable at the early common law, and 
the validity of assignments thereof was first rec¬ 
ognized by courts of equity, with the result that, 
when such assignments were later also recognized 
by courts of law, it was deemed that it was the 
legal interest in the chose in action which they en¬ 
forced,*^® under the modern rule, which has been 
discussed in section 5, courts of law, following in 
this respect the rules of equity, now take notice of 


assignments of choses in action and exert them¬ 
selves to afford them every support and protection 
not inconsistent with the established principles and 
modes of proceeding which govern tribunals acting 
according to the course of the common law,and 
the interest of the assignee, whether it is legal or 
equitable, will be protected by courts of law and 
courts of equity against all persons having notice 
thereof.*7® In an action at law, however, the equita¬ 
ble title of an assignee is not permitted to affect 
the remedy or procedure in the enforcement of the 
chose in action, nor is it regarded in applying rules 
in regard to parties to actions.*^® It would appear 
obvious that no cause of action can arise out of an 
assignment which is prohibited by a statute,^'^ and 


served on the bank a third party or¬ 
der restraining* the bank from dis¬ 
posing of the money until a further 
order of court.—^Fox v. Vim Electric 
Co., 281 N.T.S. 459, 156 Misc. 621. 

64. DorfC V. Taya, 185 N.T.S. 174, 
194 App.Div. 278—5 C.J. p 967 
note 48 [c], p 976 note 3. 

Xteassignment to assignor 
On a reassignment of a right of 
action with accrued damages, the as¬ 
signor may, as a subsequent as¬ 
signee, sue the debtor for such dam¬ 
ages and also for future damages, 
the same as he could have in the 
first instance had the assignments 
not been made.—^Pogue v. Ball, 88 P. 
376, 4 CaLApp. 406—5 C.J. p 976 
note 7. 

65. Cambridge Co. v. City of Elsi¬ 
nore, 206 P. 1021, 67 Cal.App. 245. 

6& Edison v. Edison Polyform, etc., 
Co., 67 A. 392, 73 N.J.Eq. 136. 

67. Young V. Garred, 112 S.E. 181, 90 
W.Va. 767—5 C.J. p 988 note 52, 
p x)76 note 5. 


Liability of assignor on warranties 
see supra § 101. 

63. Young V. Garred, supra—5 C.J. 
p 976 note 6. 

Assignee of stock certificate held 
not entitled to benefit of a statute 
providing that “the assignee of any 
bond, not account, or v/riting, not ne¬ 
gotiable, may maintain thereupon 
any action in his own name, without 
the addition of ‘assignee,’ which the 
original obligee or payee might have 
brought.”—Young v. Garred, 112 S. 
E. 181, 90 W.Va. 767. 

63. Noland v. Law, 170 S.E. 439,^170 
S.C. 345—5 C.J. p 976 note 98. 

70. Noland v. Law, supra—5 C.J. p 
976 note 99. 

71. Noland v. Law, supra—5 C.J. p 
976 note 1. 

72. Thurston v. McLellan, 34 App. 
D.C. 294. 

73. Crain v. Paine, 4 Cush.(Mass.) 
483, 50 Am.D. 807—5 C.J. p 979 
note 39. 


74. Welch V, Mandeville, (D.C.) 1 
Wheat. 233, 4 L.Ed. 79, 5 Wheat. 
277, 6 L.Ed. 87—5 C.J. p 979 note 
45. 

Action on collateral bond 
An assignee of claims, to pay 
which a bond was given, may, unless 
there was something in the assign¬ 
ment precluding it, maintain an ac¬ 
tion on the bond.—Title Guaranty & 
Surety Co. of Scranton, Pa. v. State, 
109 N.E. 237, 61 Ind.App. 268, re¬ 
hearing denied 111 N.E. 19, 61 Ind. 
App. 268. 

75. Ill.—Fitzpatrick v. Beatty, 6 Ill. 
454. 

Mass.—^Brown v. Maine Bank, 11 
Mass. 153. 

5 C.J. p 959 note 91, p 980 note 46. 

76. Safford v. Miller, 59 Ill. 205— 
5 C.J. D 979 note 42. 

77. Watertown Business Men’s 
Ass'n V. Green, 198 N.Y.S. 871, 120 
Misc. 509, affirmed 203 N.T.S. 958, 
208 App.Div. 832. 


lies 
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it would also appear obvious that one who does not 
connect himself with the assignment cannot sue 
thereonJS 

Actions growing out of assignments may be be¬ 
tween the assignor and assignee or between either 
the assignor or assignee and third persons; and, 
since the principles controlling the various types of 
action are not entirely uniform, they are consid¬ 
ered, as they relate to each of such t 5 npes separately, 
in the following sections. The right of action be¬ 
tween the assignor and assignee will be considered 
in section 121, while the right of action in the as¬ 
signor as against third persons will be considered 
in section 122 and that in the assignee as against 
third persons in sections 123-128, a further section, 
section 129, being devoted to the right of action by 
an assignee who is a trustee of an express trust; 
and, finally, the right of action against the assignor 
by third persons will be considered in section 130, 
and the right of action by third persons against an 
assignee will be considered in section 131. The 
question of whether, in actions involving an assign¬ 
ment, both the assignor and assignee may or must 
join or be joined as parties will be considered in 
section 135. 

§ 121. Between Assignor and Assignee 

An assignment, being a contract, may be the basis 
of an action between the assignor and assignee. 

An assignment is a contract and may accordingly 
give rise to actions between the assignor and the 
assignee as in the case of contracts generally. 
The assignor, for example, may sue the assignee for 
the consideration, if it is not paid as agreed,^® and 
the assignee may sue the assignor for failure of 
consideration on the assignor’s failure to deliver 
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the thing assigned,or may plead such failure of 
consideration when sued on the contract.^^ 

§ 122. By Assignor 

The assignor may, unless restricted by statutes, such 
as those requiring actions to be brought by the beneficial 
owner or real party In Interest, sue at law on an assigned 
chose In action unless it is validly assignable at law. 

Under the common-law rule, as will be seen by 
a reference to the title Parties § 6 [47 C.J. p 22 
notes 33-35], only the owner of the legal title to 
a chose in action can prosecute an action at law 
thereon, and since, as will be seen by a reference 
to the discussion of the early common-law rules as 
to the doctrine of assignments which is contained 
in sections 3 and 4 of this Title, choses in action 
were, with some exceptions, not regarded as as¬ 
signable at the early common law, although assign¬ 
ments thereof were recognized and enforced in 
equity, an action on a legally unassignable chose in 
action after its assignment is, under the common- 
law rule, properly brought by the assignor,®^ al¬ 
though it is usually and properly brought for the 
use of the equitable owner; ^4 but it would seem 
to be immaterial, generally, whether the action is 
brought specifically for the benefit of a named usee 
or without mention of the party for whose use it is 
brought,^^ and, since it is the legal interest that 
is enforced, it is no concern of the debtor that the 
chose in action, or debt on which he is sued, has 
been assigned, or that the action is brought for 
the use of another.^^ Further, as will be seen in 
section 125, the beneficial owner, by a device which 
was early recognized at common law, although de¬ 
nied the right to sue in his own name, is permitted 
to sue in the name of the legal owner and, as will 
be seen in section 128, to control the action as thus 
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78. Milliron v. Electric Wheel Co., 
193 IlLApp. 512. 

78. McConkey Realty Corporation 
V. Wildermuth, 212 N.Y.S. 216, 214 
App.Div. 395—5 C.J, p 981 note 53. 

80. Herring v. White, 45 S.E. 697, 
119 Ga. 48. 

Liabilities of assignee to assignor 
see supra § 104. 

81. Maynard v. Maynard, 75 A. 299, 
105 Me. 567. 

Liabilities of assignor to assignee 
see supra § 101. 

82. Davis v. Doherty, 69 Ind. 11. 

83. U.S.—Birdsall v. Delaware, etc., 
Co., (D.C.Pa.) 216 P. 717. 

D.C.—Tobin v. District of Columbia, 
22 App.D.C. 482. 

Ga.—May v. McCarty, 75 S.E. 672, 
11 Ga.App. 454. 

Ill.—^Chadsey v. Lewis, 6 Ill. 153— 
Peoria Scrap Iron Co. v. A. Cohen 

6 C.J.S.-74 


& Sons, 113 IILApp. 30—Tarrant 

V. Burch, 102 IILApp. 393. 

Ky.—^Lytle v. Lytle, 2 Mete. 59. 

5 C.J. p 981 notes 57, 58. 

“The plaintiff [assignor] has the 
legal claim and the suit is rightly 
brought in his name, whoever may 
be entitled to the avails of it."— 
Moore v. Coughlin, 4 Allen (Mass.) 
335, 336. 

Where the transaction is not an 
assignment of the chose in action, 
but is in effect a novation of a con¬ 
tract substituting one person for an¬ 
other as a contracting party, to 
which the other party to the con¬ 
tract consents, thereby becoming li¬ 
able to the substituted party, the 
action on the contract must be 
brought by the substituted party.— 
Derby v. Sanford, 9 Cush. (Mass.) 
263. 

84. Ala.—Paterson & Edey Lumber 
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Co. V. Carolina-Portland Cement 
Co., 112 So. 245, 215 Ala. 621. 

Ky.—Lytle v. Lytle, 2 Mete. 59. 

85. Ex parte Randall, 42 So. 870, 
149 Ala. 640—5 C.J. p 983 note 65. 
Absence of danger of double liability 
Whether proceedings against the 
debtor are brought in the name of 
the assignor or assignee of the claim 
against the debtor is immaterial to 
the debtor, so long as he is in no 
danger of double liability.—Barry v. 
Duffln, (Mass.) 195 N.E. 511. 
Necessity that pleadings disclose 
use-plaintiff see infra § 137 b (2). 
8©. Shaffer v. Federal Cement Co., 
(D.C.Pa.) 225 P. 893, modified on 
other grounds Federal Cement Co. 
V. Shaffer, 229 F. 1021, 143 C.C.A. 
662—5 C.J. p 979 note 41. 
Objection by debtor to suit in as¬ 
signor’s name by assignee see In¬ 
fra § 123. 
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brought. On the other hand, where the assignment 
is of such a subject matter as to be regarded at 
common law, or under a statute rendering it as¬ 
signable, as passing the legal title, the assignor can 
no longer sue, or sue for the use of the assignee, 
but the right of action is in the assignee,®^ it being 
well settled that an assignment which divests the 
assignor of both the legal and the equitable title 
deprives him of the right to sue.^^ 

The rule at common law, however, is abrogated 
in many jurisdictions by the provisions of the codes 
and practice acts which require all actions to be 
brought in the name of the beneficial plaintiff or of 
the real party in interest, or, as will be seen in sec¬ 
tion 125, require the action to be brought by the 
assignee, and under such provisions the assignor 
cannot sue thereon.^^ A statute which, however, 
merely permits an action by the assignee will not 
preclude an action by the assignor as at common 
law and a mandatory statute as to actions by the 
assignee of particular obligations will not preclude 
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an action by the assignor in the case of assignment 
of other obligations.^^ Further, the assignor may 
sue where he retains a beneficial interest in the 
chose in action assigned,^2 as where the assignment 
is for security; ^3 and, according to some authori¬ 
ties, an assignor who has not parted with the legal 
title may sue under a statute requiring suit in the 
name of the real party in interest,^^ or allowing the 
assignee to sue,^^ or may sue in his own name for 
the benefit of the assignee.^^ So, where the assign¬ 
ment is not of the character contemplated by a stat¬ 
ute authorizing the assignee to sue in his own name, 
the assignor may sue for his use.37 Likewise, 
where the interest under a contract is not assigna¬ 
ble, the assignor in an attempted assignment re¬ 
tains his interest, and may sue,^^ but the fact that 
the assignor has guarantied collection of an as¬ 
signed claim will not permit him to sue thereon.3 3 

A void assignment may be disregarded and suit 
may be brought by the putative assignor, notwith¬ 
standing the “real party in interest” rule.^ This 
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87. Sullivan v. Curling, 99 S.B. 533, 
149 Ga. 96. 5 A.L.R. 124—Virginia- 
Carolina Chemical Co. v. Rachels, 
152 S.K 308, 41 Ga.App. 221— 
Board of Drainage Corners of Hen¬ 
ry County Drainage Dist. No. 1 v. 
Morris Const Co., 122 S.B. 723, 32 
Ga.App. 300—5 C.J. p 981 note 61 

m. 

Bailment lease 

One who is not the owner of a 
bailment lease may not proceed to 
enforce its terms.—^Rome Sales & 
Service Station v. Pinch, 183 A. 64, 
120 Pa.Super. 402, 

88. Beck v. Rosser, 8 So, 259, 68 
Miss. 72—5 C.J. p 993 note 44. 

89. D.S.—W. F. Pigg & Son v. U. S. 
for Use of Leach, (C.C.A.C 0 I 0 .) 81 
F.(2d) 334. 

Cal.—^Wheatley v. Strobe, 12 Cal. 92, 
73 Am.D. 522. 

Colo.—^Wesseler v. Brinkman, 170 P. 
189—Wilson v. Kent 88 P. 461, 
38 Colo. 492. 

Ind.—^Reynolds v. Louisville, etc., R. 
Co., 40 N.E. 410, 143 Ind, 579—Ty¬ 
ner V. Scofield, 11 Ind. 550—^Burli- 
son V. Carl, 149 N.B. 89, 83 Ind. 
App. 614. 

Ky.—^Lytle v. Lytle, 2 Mete. 127— 
Carpenter v. Miles, 17 B.Mon. 598. 
Mo.—Van Doren v. Relfe, 20 Mo. 455 
—^Buffington v. South Missouri 
Land Co., 25 Mo.App. 492. 

N.T.—WMting v. Glass, 111 N.B. 
1082, 217 N.Y. 333, reversing 145 
N.Y.S. 1149, 160 App.Div. 915, 

which affirms 142 N.Y.S. 512, 81 
Misc. 402—^Leventhal v. Levy, 174 
N.Y.S. 359, 186 App.Div. 440—Fos¬ 
ter V. Central Nat. Bank, 93 N.Y.S. 
603. 

N.C.—Vaughan & Barnes v. Daven¬ 


port 72 S.E. 842, 157 N.C. 156, 
modified on other grounds Vaughan 
v. Same, 74 S.B. 967, 159 N.C. 369. 

Va.—^Vance v. Maytag Sales Corpo¬ 
ration, 165 S.E. 393, 159 Va. 373. 

6 C.J. p 981 note 60, p 1001 note 10. 

90. Conn.—Smith v. Waterbury & 
Milldale Tramway Co., 121 A. 873, 
99 Conn. 446. 

W.Ya.—Miller v. Starcher, 102 S.B, 
809, 86 W.Va. 90. 

91. Sudduth V. Holloway, 101 So. 
733, 212 Ala. 24—Wo life v. Eber- 
lein, 74 Ala. 99, 49 Am.R. 809. 

92. Cal.—Kline v. Oil Co., 140 P. 1, 
167 Cal. 476. 

Kan.—^Metz v. Clay, 165 P, 809, 101 
Kan, 46. 

Md.—Barnes v. United Rys. & Elec¬ 
tric Co. of Baltimore, 116 A. 855, 
140 Md, 14. 

Mass.—Rogers v. Murch, 149 N.E. 
202, 253 Mass. 467. 

Mo.—Key v. Continental Ins. Co., 74 
S.W, 162, 101 Mo.App. 162. 

93. Cal.—Storm & Butts v. Lips¬ 
comb, 3 P.(2d) 567, 117 Cal.App. 
6_Allen v. Chatfield, 168 P. 1149, 
34 Cal.App. 785. 

Ga.—Globe & Rutgers Fire Ins. Co. 
V. Jewell-Loudermilk Co., 137 S.E. 
286, 36 Ga.App, 538. 

Mich.—Grubaugh v. Simon J. Mur¬ 
phy Co., 177 N.W. 217, 209 Mich. 
651. 

N.Y.—^Hawkins v. Mapes-Reeve 
Const Co., 81 N.Y.S. 794, 82 App. 
Div. 72, affirmed 70 N.B. 783, 178 
N.Y. 236—Collins v. McWilliams, 
173 N.Y.S. 850. 

N.C.—Virginia Trust Co. v. Webb, 
173 S.E. 698. 206 N.C. 247. 

94. Colo.—Wells v. Crawford, 127 P. 
914, 23 Colo. 103. 
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Tex.—^Allison v. Pheenix Ins. Co., 30 
S.W. 547, 87 Tex. 593. 

5 C.J. p 993 note 45. 

95. Bentley v. Standard F. Ins. Co., 
23 S.E. 684, 40 W.Va. 729. 

96. Key v. Continental Ins. Co., 74 
S.W. 162, 101 Mo.App. 344. 

97. Ford V. Atlantic Compress Co., 
75 S.B. 609, 138 Ga. 496, Ann.Cas. 
1913D 226. 

Necessity of complete legal assign¬ 
ment see infra § 125 a (3) (b). 

98. Cal.—^Wiseman v. Sklar, 285 P. 
1081, 104 CaLApp. 369. 

N.C.—^Virginia Trust Co. v. Webb, 
173 S.B. 598, 206 N.C. 247. 

Bnildixig contract 

The original contractor for the re¬ 
moval and alteration of a building, 
after the illegal assignment thereof 
was entitled to recover the amount 
due, as being at all times responsi¬ 
ble thereunder.—^Wiseman v, Sklar, 
285 P. 1081, 104 CaLApp. 369. 

99. Amsler v. D. S. Cage & Co.. 
(Tex.Civ.App.) 247 S.W, 669. 

1. U.S.—^Illinois Cudahy Packing 
Co. v. Kansas City Soap Co., (D.C. 
Kan.) 247 F. 556, affirmed (C.C.A.) 
Kansas City Soap Co. v. Illinois 
Cudahy Packing Co., 265 F. 108. 
Mo.—^Metropolitan Paving Co. v. 
Brown-Crummer Inv. Co., 274 S.W. 
815—^Kramer v. Laspe, (App.) 94 S. 
W.(2d) 1090. 

Assignment not In writing 
The requirement of Code § 1676, 
that actions must be brought in the 
name of the real party in interest, 
was intended to meet the calls of c 
58, which makes open accounts as¬ 
signable, and since, under the code, 
such an assignment must be in writ- 
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is also true of an assignment which has not been 
in fact made;2 but this is not true of an assign¬ 
ment which is merely voidable.^ 

In the case of a transfer of title pending pro¬ 
ceedings, under a statute permitting continuance of 
the action in the name of the original party, it may, 
as is stated in the title Abatement and Revival § 112 
f, continue in the name of an assignor; however, 
the assignor cannot maintain an action in his own 
name on the judgment.*^ 

After a reassignment to him, the original assign¬ 
or may sue as the real party in interest.^ 

In those jurisdictions in which, after an assign¬ 
ment of a chose in action, the assignee must sue 
in the name of the assignor, as will be discussed 
below in section 124, if the assignor brings or pros¬ 
ecutes the suit without the authority of the assignee 
it may be dismissed,® but the assignee may subse¬ 
quently ratify a suit begun by the assignor without 
his authority,*^ and if he reassigns the chose in 
action to plaintiff, plaintiff may thereafter prose¬ 
cute the suit for his own benefit.® 

§ 123. By Assignee 

An assignee may pursue the various remedies avail¬ 
able for the protection and enforcement of the rights as¬ 
signed, subject to applicable rules as to the manner In 
which he must proceed. 

In accordance with the general rules, discussed in 
sections 82-90, that an assignment operates to pass 


the assignor's interest and the rights and remedies 
incident thereto, where rights are assignable, the 
various remedies appropriate to their protection and 
enforcement are open to the assignee.^ An action 
by an assignee may possibly be either in the name 
of the assignor or in his own name, the questions 
as to the necessity of suing in one or the other of 
such forms and of the right of the assignee to 
elect between them being considered in the follow¬ 
ing sections, as will also be considered the various 
rules arising out of a partial assignment of the 
subject matter. The conditions precedent to an ac¬ 
tion by the assignee will be considered in section 
127, and his control of the proceedings in section 128. 

§ 124. — In Name of Assignor 

a. In general 

b. Use of name of assignor's personal rep¬ 

resentative 

c Assignment after suit brought 
a. In G-eneral 

The assignee of a chose In action at common law is 
entitled to, and must enforce, the chose in action by 
an action in the name of his assignor, and his right to 
do so is not destroyed by statutes merely permitting 
him to sue in his own name. 

By assignment of a chose in action the assignee 
acquires the right to proceed at common law to 
enforce the chose in the name of the assignor as 
the legal plaintiff for his own benefit,and except 


ingr, the fact, that an open account 
has been so assigned may be shown 
to defeat an action thereon in the 
name of the assignor; but, in the 
absence of such showing, an action 
in his name will not be defeated by 
the addition of the words '‘for the 
use and benefit” of another.—^Beebe 
V. Funkhouser, 2 Iowa 314. 

2. Medlin Milling Co. v. Moffatt 
Commission Co., (D.C.Mo.) 218 F. 
6S6, 

Assignixnent by corporation 

Steps taken by a corporation to 
assign a cause of action which was 
never formally completed, and which 
were thereafter rescinded, do not de¬ 
prive the corporation of its right to 
sue in its own name as the real par¬ 
ty in interest—^Medlin Milling Co. 
V. Moffatt Commission Co., (D.C.Mo.) 
218 F. 686. 

3. Metropolitan Paving Company v. 
Brown-Crummer Inv. Co., (Mo.) 
274 S.W. 815. 

Failure of consideration 

The fact that the consideration for 
the assignment of the chose has fail¬ 
ed will not permit an action in the 
name of the assignor, unless he has 
recovered the title.—Storm v.. Chest¬ 
nut, 39 S.W. 54, 18 Ky.L. 1104. 


4. Wilson V. Kiesel, 35 P. 488, 9 
Utah 397—^Wilson v. Cannon, 35 P. 
488, 9 Utah 397. 

5. Ross v. Boswell, 60 Ind. 235. 

6. Moore v. Spiegel, 9 N.E. 827, 143 
Mass. 413. 

7. Coulter v. Haynes, 16 N.E. 19, 
146 Mass. 458—^Moore v. Spiegel, 9 
N.E. 827, 143 Mass. 413—5 C.J. p 
981 note 58 [c], 

8. Moore v. Spiegel, supra. 

Effect of consent of debtor see infra 
§ 125a (2) (b). 

9. Mich.—Crippen v. Fletcher, 23 N. 
W. 56, 56 Mich. 386. 

N.Y.—Besley v. Palmer, 1 Hill 482. 

5 C.J. p 981 note 50, 61. 

Action at law on eqLnitable cause 
Where plaintiffs sued defendant in 
trespass on the case, alleging that 
one F was indebted to them, that F 
had obtained a judgment against de¬ 
fendant for a larger sum than his 
indebtedness to them, that F, who 
was insolvent, had agreed with them 
that they should be paid out of his 
judgment against defendant, who, 
having notice thereof, but intending 
to cheat and wrong plaintiffs, set¬ 
tled with F , himself said judgment, 
and took his receipt for the same, 
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it was held that plaintiffs were not 
entitled to recover, as they should 
sue in equity.—Carleton v. Neal, 19 
Ark. 292. 

10. U.S.—Bickley v. Bowman & Co., 
(C.C.A.I11.) 285 F. 373. 

Hawaii.—Hanu v. Tamaichi, 30 Ha¬ 
waii 959. 

Ill.—Congress Constr. Co. v. Farson, 
etc., Co., 65 N.E. 357, 199 Ill. 398, 
affirming 101 IlLApp. 279. 

R.I.—Goodman v. Zitserman, 134 A. 
4, 47 R.I. 466. 

ViT.Va.—State v. George, 181 S.B. 713. 
5 C.J. p 981 note 61. 

Necessity that pleadings disclose 
beneficial interest see infra § 137b 
( 2 ). 

After cessation of business by part¬ 
nership assignor 

The assignee of a partnership's 
cause of action could use the part¬ 
nership’s name in a suit to enforce 
demand, even though the partnership 
was no longer doing business.—^E. K 
Stoddard & Son v. Village of North 
Troy, 150 A. 148, 102 Vt. 462. 

Statute requiring written assignment 
A statute requiring that the as¬ 
signment of a chose in action be in 
writing and filed with papers, is not 
in conflict with a statute authorizing 
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where the common-law rule has been modified or 
abrogated by statute,or where the suit may be up¬ 
held on the ground of a special promise by defendant 
to the assignee, the action must be brought in 
the name of the assignor, 12 the purpose of requiring 
the assignee to bring the action in the assignor's 
name being to make the assignor a party of record 
in order to protect defendant against future lia¬ 
bility.!^ Further, notwithstanding a statutory per¬ 
mission to the assignee to sue in his own name, the 
assignee will not be precluded from suing in the 
name of the person originally possessed of such 

right 15 

Where the statute provides that actions must be 
prosecuted by the real parties in interest, an as¬ 
signee of a chose in action can no longer sue at 
law in the name of his assignor, but must proceed 
in his own name on the chose.i5 Where choses in 
action are made assignable by statute, the assignment 
thereof vesting the legal title in the assignee, the 
action must be brought in the name of the assignee.i7 

The question of how far the judgment is con¬ 
clusive on the assignee, for the use of whom the 
action is prosecuted, will be considered in the title 
Judgments § 772 [34 CJ. p 996 notes 94-96], 

Basis of rule. Generally, it is held that it is 
through the equitable doctrine of trusts that the 
assignee of a chose in action is protected, and that 


the assignment of a chose in action is in the nature 
of a declaration of trust, and an agreement to per¬ 
mit the assignee to make use of the name of the 
assignor in an action to recover.i^ The assignor 
stands, with respect to the assignee, in the position 
of trustee, agent, attorney, or the like,l2 it being 
held that the assignor, by the fact of the assignment, 
authorizes the assignee to use his name in any le¬ 
gal proceedings that may become necessary, in order 
to give full effect to the assignment.^® 

Right of assignor to object. The assignor may 
not control the use of his name by the assignee ;21 
but on the contrary the assignee may use the name 
of the assignor without his consent and even over 
his objection,22 and the courts may compel his 
permission.23 Care will be taken, however, that the 
name of the assignor is not used to his prejudice,24 
and in some cases, as will be seen in section 128, 
the assignor may require an indemnity from the as¬ 
signee for costs. It has been held that the assignor 
in whose name the suit is brought will be liable for 
any abuse of process by the assignee ;25 but, on the 
other hand, it has also been held that the assignor 
is not responsible for the unauthorized and illegal 
acts of the assignee.^® 

Right of debtor to object. The right of the as¬ 
signee to use the assignor's name cannot be ob¬ 
jected to by the debtor.27 Whether the recovery is 


the institution of an action in the 
assignor’s name, within the meaning 
of Code (1930) §§ 505, 507.—Solomon 
V, Continental Baking Co., (Miss.) 
166 So. 376. 

11. Ga.—Joy Floral Co. v. Norris, 
131 S.E. 920, 34 Ga.App. 796—At¬ 
lanta Cadillac Co. v. Manley, 116 S. 
E. 35, 29 Ga.App. 522. 

Ky.—^Haydon v. Eldred, 21 S.W.(2d) 
457, 231 Ky. 298. 

Mass.—^Lewis v. Club Realty Co., 163 
N.E. 172, 264 Mass. 588. 

N.H.—Stavrelis v. Zacharias, 106 A. 
306, 79 N.H. 146. 

Pa.—Blue Star Nav. Co. v. Emmons 
Coal Mining Corporation, 120 A. 
459, 276 Pa. 352—^Wheeler v. Pav. 
Co., 42 PeuCo. 351. 

R.I.—^Plaine v. Samdperil, 172 A. 330 
—Royal Ins. Co. v. Kirwin, 152 A. 
797, 51 R.I. 165. 

Wis.—Peavey v. Loveland, 182 N.W. 
349, 174 Wis. 57. 

See Edwards & Bradford Lumber Co. 

V. Bontjes, 193 Ill.App. 392. 

H C.J. p 981 note 61. 

Zn Kouisiana, however, the as¬ 
signee of a nonnegotiable debt may 
sue in his own name or that of the 
assignor.—^Miller v. Bonner, 111 So. 
776, 163 La. 332. 

1& Me.—^Pollard v. Somerset Mutu¬ 
al Fire Insurance Co., 42 Me. 221. 


Mass.—^Lewis v. Club Realty Co., 163 
N.E. 172, 264 Mass. 588. 

13. Royal Ins. Co, v, Kirwin, 152 A. 
797, 51 R.I. 165. 

14. Ronca v. British & Foreign Ma¬ 
rine Ins. Co., Limited, of Liverpool, 
England, 172 A. 476, 314 Pa. 449. 

15. Ill.—Surface v. Chicago, M. & 
St. P. Ry. Co., 191 I11.APP. 261. 

Miss.—Solomon v. Continental Bak¬ 
ing Co., 166 So. 376—^Bolivar Com¬ 
press Co. V. Mallett, 104 So. 79, 139 
Miss. 213. 

Hawaii.—^Hanu v. Tamaichi, 30 Ha¬ 
waii 959. 

Vt.—B. L. Stoddard & Son v. Village 
of North Troy, 150 A. 148, 102 Vt. 
462. 

5 C.J. p 996 note 61, p 981 note 61 

[g]. 

Statute re^nlxlng production of as¬ 
signment 

Notwithstanding Rev.St. c 87 § 
152, requiring an assignee suing in 
his own name to furnish the assign¬ 
ment, an assignee may still sue in 
his assignor’s name without refer¬ 
ence to the assignment.—^Weed v. 
Boston & M. R. R., 128 A. 696, 124 
Me. 336, 42 A.L.R. 487. 

le. Casady v. Scott, 237 P. 415, 40 
Idaho 137—5 C.J. p 996 note 62. 
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17. Beck V. Rosser, 8 So. 259, 68 
Miss. 72—5 C.J. p 997 note 63. 

Right of assignor see supra § 122. 

18. Sullivan v. Visconti, 53 A. 598, 
68 N.J.Law 543—5 C.J. p 983 note 
62. 

19. Smith V. Russell, 17 Conn. 105— 
5 C.J. p 983 note 63. 

20l Haden v. Walker, 6 Ala. 86—5 C. 
J. p 983 note 64. 

21. Moore v. Marsh, (Pa.) 7 Wall. 
(U.S.) 515, 19 L.Ed. 37—5 C.J. P 
983 note 72, 

Control of proceedings see infra $ 
128. 

2i2. Newell Bros. v. Hanson, 123 A. 
208, 97 Vt 297—5 C.J. p 983 note 
73. 

23. Anderson v. Miller, 15 Miss. 586. 

24. Harriman v. Hill, 14 Me. 127. 

25. Tichout v. Cilley, % Vt 415— 
5 C.J. p 984 note 79. 

26. Park v. Toledo, etc., R, Co., 1 N. 
W. 1032, 41 Mich. 352. 

27. Rockwood v. Brown, 1 Gray 
(Mass.) 261—5 C.J. p 983 note 68. 

Absence of danger of double liability 
Whether proceedings against the 
debtor are brought in the name of 
the assigrnor or the assignee of the 
claim against the debtor is immate¬ 
rial to the debtor, so long as he is 



6 C.J.S. 

for the benefit of the legal plaintiff or of an as¬ 
signee does not concern defendant, and he cannot 
object on the ground that another is beneficially 
entitled nor, as will be seen in section 132, can 
defendant question the validity of the assignment 
or the right of the usee to the proceeds of the re¬ 
covery. On the other hand, it is held that defend¬ 
ants, in order to protect themselves from a second 
suit by another person, have a right to demand in 
limine the authority of the alleged beneficial owner 
to use the name of the legal plaintiff.29 

Effect of insolvency or bankruptcy of assignor. 
The right of an assignee of a chose in action to 
maintain an action at law for the enforcement of 
the chose in the name of the assignor is not affected 
by the assignor subsequently making an assignment 
for the benefit of his creditors and taking the ben¬ 
efit of the insolvency laws,^^ or by his becoming a 
bankrupt and the action may still be brought in 
the name of the assignor. Also, where a statutory 
assignee of an insolvent estate is discharged, a pur¬ 
chaser of a chose in action from him may maintain 
an action on it in the name of the insolvent, irre¬ 
spective of the question whether the technical legal 
title passed to the statutory assignee.^^ 

b. Use of Name of Assignor’s Personal Eepre- 

sentative 

Where suit In the name of the assignor is author¬ 
ized, the name of his personal representative may be 
employed after his death. 

The rule permitting an assignee to sue in the 
name of his assignor applies, after the death of 
the assignor, to permit the use of the name of the 
assignor’s personal representative,33 even against 
the latter’s consent and, as has also been held, 
even though the statute gives the assignee the right 
to continue the action in his own name.35 

c. Assignment after Suit Brought 

On an assignment after action brought by the as¬ 


§ 125 

signor, the assignee may employ the assignor's name 
to protect the rights assigned. 

Where an assignment is made by plaintiff in an 
action after suit brought, the assignee acquires the 
right to control the action, and his rights as as¬ 
signee will be protected.3^ The assignment operates 
as an implied authority from the assignor to the 
assignee to use the assignor’s name to protect the 
rights assigned but there must be notice of the 
assignment to bind the debtor.38 The propriety of 
the continuance of the action in the name of the 
original party, although he has transferred or as¬ 
signed his entire interest in the subject matter in¬ 
volved, or of allowing the assignee to be substituted 
as party and to continue the suit, is considered in 
the title Abatement and Revival § 112 f. 

§ 125. — In Assignee’s Own Name in Gen¬ 
eral 

a. Right to sue at law 

b. Right to sue in equity 

a. Eight to Sue at Law 

(1) In general 

(2) Common-law rule 

(3) Under statutes 

(1) In General 

Where the assignee takes legal title under the as¬ 
signment he may sue at law in his own name to enforce 
his rights in the subject matter. The law of the forum 
controls as to his right so to sue in other cases. 

Where the subject matter of the assignment is of 
such character that it is assignable so as to trans¬ 
fer the legal title, the general rule either at com¬ 
mon law or under the various statutory provisions 
is that the assignee may sue at law in his own name.39 
The conflicts which arise as to whether the as¬ 
signee may so sue grow out of situations in which 
the subject matter of the assignment is not such 
that the assignment passes legal title to the assignee. 


ASSIGNMENTS 


in no danger of double liability.— 
Barry v. Duffin, (Mass.) 195 N.B. 511. 

58, Labeaume v. Sweeney, 17 Mo. 
153__5 C.J. p 983 note 69. 

59. Field v. Weir, 28 Miss. 56—5 C. 
J. p 983 note 71. 

30. Defrance v. Davis, 1 Miss. 69— 
5 C.J. p 985 note 95. 

31. Wheeler v. Pav. Co., 42 Pa.Co. 
351—5 C.J. p 985 note 96. 

32. Congress Constr. Co. v. Parson, 
etc., Co.. 65 N.B. 357, 199 Ill. 398— 

5 C.J. p 985 note 97. 

33. Suydam v. Ewing, (C.C.N.Y.) 23 
P.Cas.No.13,655, 2 Blatchf. 359—5 
C.J. p 985 note 92. 

34. Grover v. Grpver, 24 Pick. 


(Mass.) 261, 35 Am.D. 319—5 C.J. 
p 985 note 93. 

35. Phillips V. Wilson, 25 IlLApp. 
427. 

36. Ex parte Railroad Co., (Ala.) 95 
U.S. 221, 24 L.Ed. 355—5 C.J. p 984 
note 89. 

37. Mass.—^Priedberg v. Jablon, 192 
N.B. 49. 

Mont.—Osborne v. McDonald, 5 P. 

(2d) 568, 91 Mont. 83. 

5 C.J. p 985 note 90. 

38. Benson v. Whitney, 12 Cush. 
(Mass.) 234—5 C.J. p 985 note 91. 

39. Cal.—Morrison v. Veach, 213 P. 
945, 190 Cal. 507. 

Ga.—^Beasley v. Central of Georgia 
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Ry. Co., 116 S.E. 227, 29 Ga.App. 
584. 

5 C.J. p 985 note 99. 

Assignment of rent see Landlord and 
Tenant § 518 [36 C.J. p 368 notes 
5-8], § 560 [36 C.J. p 416 note 36 
-p 417 note 52]. 

Ground rent § 14 [28 C.J. p 871 note 
92-p 872 note 98]. 

Govemment officer received from 
another officer funds for the use of 
the government, and gave his written 
receipt and promise to account there¬ 
for. The receipt and promise were 
assigned to the government under 
authority of an act of congress. It 
was held that the government could • 
maintain an action based on the as- 
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.nd they will be considered in the subsequent subsec- 
ions in the light of the rules existing at common 
aw and under statutes rendering choses in action 
)r particular choses in action assignable, or stat- 
ites specifically authorizing actions in the name of 
he assignee, or statutes permitting or requiring an 
LCtion by the real party in interest. 

What law governs. The remedy of an assignee 
s to be determined by the law of the place where 
;uit is brought,and the question whether a suit 
)n a chose in action shall be brought in the name 
)f the assignor or of the assignee is a question of 
:he form of the remedy only and is to be determined 
)y the lex fori.'^^ 

Actions in federal courts. Where the local law 
directs that suits be brought in the name of the real 
party in interest, the assignee as the real party in 
interest has a right, under the Conformity Act, as 
will be discussed in the title Federal Courts § 123 
[25 C.J. p 808 note SS], to sue in a court of the 
United States if the case is one otherwise within 
the federal jurisdiction and there is no special stat¬ 
ute to the contrary. 

(2) Common-Law Rule 

(a) In general 

(b) Direct or special promise by debtor 
(a) In General 

At common law the assignee cannot sue in his own 
name on an assigned chose in action. 

At common law the assignment of a chose in ac¬ 
tion did not transfer the legal title, and, therefore. 


an action at law by the assignee for the enforce¬ 
ment of the debt or other chose cannot, in the ab¬ 
sence of statute, be brought in the name of the as¬ 
signee, but must be in the name of the assignor as 
the holder of the legal title.'^^ In Louisiana no dis¬ 
tinction exists between the legal and the equitable 
title, and an assignee may sue in his own name.^^ 

(b) Direct or Special Promise by Debtor 

Under the common law rule the assignee may sue 
In his own name when there has been a new promise to 
him by the debtor. 

Under the foregoing rules an assignee cannot 
maintain an action in his own name on the assigned 
claim, unless there has been a promise by the debtor 
to pay him,^^ or, where an order has been given, 
an acceptance of the order,^5 except when and as 
provided by statute. But it is well settled that if the 
debtor assents to the assignment and promises to 
pay the assignee, the assignee of a debt or other 
chose in action may maintain an action in his own 
name against the debtor on the promise.^® 

While it has been held that the mere promise of 
the debtor, without some new consideration to sup¬ 
port it, is not sufficient,^'^ the weight of authority is 
to the effect that an assignment for a valuable con¬ 
sideration, with notice to the debtor, imposes on 
him an equitable and moral obligation to pay the 
assignee, which is a good consideration for an ex¬ 
press promise to that effect.^ ^ 

With respect to the sufficiency of the promise un¬ 
der the foregoing rule, there must have been at 
least a recognition of, or an assent to, the assign¬ 
ment by the obligor sought to be charged.^^ The 


signment.—^U. S. v. Buford, (Ky.) 
3 Pet.(U.S.) 12, 7 L.Ed. 685. 

40. Howard Undertaking Co. v. Fi¬ 
delity Life Ass’ll, (Mo.App.) 59 S. 
W.(2d) 746, rehearing denied 60 S. 
W.(2d) 1018—5 C.J. p 941 note 23. 

Assignment by foreign executor or 
administrator to permit suit see 
Executors and Administrators § 
175 [23 C.J. p 1196 note 84]. 

41. Lewis V. Club Realty Co., 163 N. 

E. 172, 264 Mass. 588—^Levenbaum 
V. Hanover Trust Co., 148 N.E. 227, 
253 Mass. 19—5 C.J. p 981 note 52, 
p 986 note 1. 

42. U.S.—N. & G. Taylor Co. v. An¬ 

derson, (Ill.) 48 S.Ct. 144, 275 U. 
S, 431, 72 L.Ed. 354, affirming (C. 
C.A.) 14 F.(2d) 353, certiorari 

granted 47 S.Ct 237. 273 U.S. 681, 
71 L.Ed. 837—^Federal Land Bank 
of Omaha v. U. S. Nat. Bank, (C. 
C.A.Neb.) 13 F.(2d) 36—Shaffer v. 
Federal Cement Co., (D.C.Pa.) 225 

F. 893, modified on other grounds : 

Federal Cement Co. v. Shaffer, 229 
F. 1021, 143 C.C.A. 662. J 


Del.—^IVIilford Co. v. Short, 101 A. 
238, 6 Boyce 562. 

Ill.—Snite V. New York Cent R. Co., 
262 I11.APP. 269. 

Pa.—^Hawck v. Real Est Co., 44 Pa. 
Co. 321—Croyle v. Gulich, 33 Pa. 
Co. 362—^Lozier v. Admy, 5 Pa.Dist. 
& Co. 69. 

5 C.J. p 979 note 43, p 981 note 61, 
p 987 note 11. 

43. Miller v. Bonner, 111 So. 776, 
163 La. 332—5 C.J. p 987 note 12. 

Payment of consideration 
One to whom legal title to cotton 
damaged by a compress company 
was assigned could sue for the dam¬ 
ages for his own account or for that 
of the assignors, and it was no con¬ 
cern of the compress company that 
he had not paid the assignors.— 
Smith V. Richland Compress & 
Warehouse Co., 96 So. 668, 153 La. 
820. 

44. Universal Adjustment Corpora¬ 
tion V. Midland Bank, Limited, of 
London, England, 184 N.E. 152, 281 
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I Mass. 303, 87 A.L.R. 1407—5 C.J. 
I p 987 note 14. 

45. Hawck v. Real Est. Co., 44 Pa. 
Co. 321—5 C.J. p 988 note 15. 

46. Pa.—Buckwalter Stove Co. v. 
Central Trust, etc., Co., 53 Pa. Su¬ 
per. 558. 

R. I.—Clarke v. Thompson, 2 R.I. 146. 
5 C.J. p 988 note 17, p 938 note 77. 
Priority under original contract 

Where a purchaser of coal acqui¬ 
esced in the seller’s direction to 
make settlement for coal with the 
seller’s assignee, the assignee is en¬ 
titled to maintain assumpsit against 
the purchaser, notwithstanding there 
was no privity in fact between the 
assignee and the purchaser under the 
original contract—^Armour & Co. v. 
Whitney & Kemmerer, Inc., (Va.) 178 

S. E. 889. 

47. McKinney v. Alvis, 14 Ill. 33— 
5 C.J. p 988 note 18. 

48. Crocker v. Whitney, 16 Mass. 
316—5 C.J. p 988 note 19. 

49. Winchester v. Hackley, (Va.) 2 
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authorities are not uniform on the question of the 
sufficiency of an implied promise, some maintaining 
that an express promise is necessary,50 while others 
hold that the promise may be implied from the acts 
of the debtor as well as expressly proved.5i The 
promise need not be in writing,52 as under rules 
stated in the title Frauds, Statute of §§ 17, 18 [27 
CJ. p 136 note 24-p 139 note 40] it does not come 
within the statute of frauds. It is immaterial wheth¬ 
er the promise is made before or after the assign- 
ment.53 

(3) Under Statutes 

(a) In general 

(b) Statutes expressly authorizing action 

in name of assignee 

(c) Statutes authorizing or requiring ac¬ 

tion in name of real party in in¬ 
terest 

(a) In General 

Under statutory provisions, the assignee of a chose 
in action may sue in his own name to enforce it. 

The tendency of common-law courts to extend 
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their aid to assignees of choses in action, which has 
been alluded to in section 120 supra, led to the adop¬ 
tion of various statutes rendering choses in action 
particularly described assignable at law, and pro¬ 
viding that in such cases an assignee may sue in 
his own name; and under such provisions, which 
will be considered in the following subdivision of 
this subsection, and those which declare that an ac¬ 
tion may be maintained in the name of the real party 
in interest, considered in subdivision (c) the com¬ 
mon-law rule which required an assignee to sue in 
the name of his assignor or the holder of the legal 
title is abolished, and the assignee may sue in his 
own name, even, as a general rule, in the case of 
assignments of causes of action sounding in tort.54 

(b) Statutes Expressly Authorizing Action in 
Name of Assignee 

Where the statute expressly so provides, the assignee 
of a chose in action may sue in his own name. 

Where the statute expressly so provides, an ac¬ 
tion to enforce a chose in action may be brought 
by the assignee in his own name, 55 if the chose in 
action assigned is within the limitations as to subject 


Oranch (U.S.) 342, 2 L.Bd. 299— 
5 C.J. p 989 note 20. 

50. Parkhurst v. Dickerson, 21 Pick. 
(Mass.) 307—5 C.J. p 989 note 21. 

51. Carlyle v. Carlyle Water, etc., 
Co., 29 N.E. 556, 140 Ill. 445—5 C.J. 
p 989 note 22. 

52. Rollinson v. Hope, 18 Tex. 446 
—5 C.J. p 989 note 23. 

53. Tiernan v. Jackson, (Md.) 5 Pet. 
(U.S.) 580, 8 L.Ed. 234—5 C.J. P 
989 note 24. 

54. Commonwealth v. Market Ware¬ 
house Co., 146 N.E. 29, 250 Mass. 
449—5 C.J. p 989 note 26, p 991 
note 27. 

55. Ala.—Sherrill Oil Co. v. Tay¬ 
lor, 137 So. 295, 223 Ala. 457, fol¬ 
lowed in 137 So. 296, 223 Ala. 458— 
Oden-Elliott Lumber Co. v. But¬ 
ler County Bank, 104 So. 3, 213 
Ala, 84—Tison v. Citizens’ Bank & 
Security Co., 93 So. 857, 208 Ala. 
111 . 

Ill.—Block V. Brackett, 214 Ill.App. 
488—Chaffin v. Nichols, 211 Ill.App. 
109. 

Iowa.—Thompson v. Damm, 185 N.W. 
115, 192 Iowa 501—^Tounker v. 
Martin, 18 Iowa 143. 

Ky.—Fields’ Adm’r v. Perry County 
State Bank, 282 S.W. 655, 214 Ky. 
24. 

Mass.—Moskow v. Pine, 198 N.E. 150 
—Orange County Co. v. Appleton, 
169 N.E. 783, 270 Mass. 123—Com¬ 
monwealth V. Market Warehouse 
. Co., 146 N.E. 29, 250 Mass. 449— 


Bryne v. Dorey, 109 N.E. 146, 221 
Mass. 399. 

5 C.J. p 989 note 26, p 991 note 28. 
Absence of consideration 
Whatever may have been the dis¬ 
ability of an assignee of a chose in 
action assigned without considera¬ 
tion formerly, under PractAct (1903) 

§ 19, such assignee may now main¬ 
tain an action.—Carey v. Brown, 113 
A. 499, 92 N.J.Eq. 497. 

Colorable assignment 
In view of Remington Code (1915) 
§ 191, permitting an assignee to 

maintain an action, notwithstanding 
the assignor may retain an interest, 
where executor assigned a claim 
against an estate to a third person, 
the assignee could sue the estate 
thereon, although the assignment 
was colorable and executor was the 
real party in interest.—Olsen v. Ha¬ 
gan, 172 P. 1173, 102 Wash. 321, af¬ 
firmed 178 P. 451, 105 Wash. 698. 

Damage done prior to assignment 
Gen,L. c 231 § 5, giving the as¬ 
signee of a nonnegotiable chose in 
action the right to sue in his own 
name, applies to all choses in action; 
and hence, it was not essential to the 
recovery by the assignee of nonnego¬ 
tiable warehouse receipts for a ware¬ 
houseman’s negligence in storing 
wool that he should have been the 
owner when the damage was done. 
—Commonwealth v. Market Ware¬ 
house Co., 146 N.E. 29, 260 Mass. 449. 

Substantive rights not affected 
(1) Under a statute providing that 
the assignee in writing of a nonne- 

1175 


gotiable chose in action may main-i 
tain an action “ ‘in his own name, but 
subject to all defences and rights of 
counterclaim, recoupment, or set-off 
to which the defendant would have 
been entitled had the action been 
brought in the name of the assignor,' 
although a new form of remedy is 
thus conferred upon the assignee, the 
substantive rights of the parties as 
they existed at common law are not 
affected. The privilege conferred by 
the state gives the assignee no great¬ 
er rights than the assignor had and 
casts no greater burden upon the 
debtor against whom the procedure 
may be instituted. Any defence in 
the nature of abatement is as avail¬ 
able against an assignee as it would 
have been against the assignor. The 
assignee is in no better position as 
to defences, whether of form or sub¬ 
stance, than his assignor would be 
if suing in his own name. The debt¬ 
or is in no worse condition in an ac¬ 
tion brought by the assignee in his 
own name under the statute than he 
would have been had the assignor 
brought proceedings in his own right. 
The only change wrought is that the 
assignee may now sue in his own 
name, instead of being compelled to 
sue in the name of the assignor.”— 
Universal Adjustment Corporation v. 
Midland Bank. Limited, of London, 
England. 184 N.E. 152, 157, 281 Mass. 
303, 87 A.L.R. 1407. 

(2) The personal disability of a 
nonresident assignor to sue, because 
of being a nonresident, is removed by 
statute.—^Universal Adjustment Cor- 
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matter, if any, imposed by the particular statute,56 
or if the assignment has been made, as may be re¬ 
quired by the statute,®^ or if other conditions pre¬ 
cedent, such as the death of the assignor,®^ have been 
fulfilled. Thus, a claim for damages arising out of 
tort cannot be sued on by an assignee under a stat¬ 
ute permitting the assignee of any note, bond, ac¬ 
count, or writing not negotiable to maintain an 
action thereon in his own name,59 and where the 
statute requires that the assignment, in order to per¬ 
mit action in the name of the assignee, must be in 


writing, the assignee cannot sue on an oral assign- 
ment®6 or in the absence of a written assignment.6^ 
If the assignment is not executed in accordance with 
the statute until after the suit is brought, it will 
not support the action in the assignee’s name.62 Un¬ 
der a statute permitting suit by the assignee in his 
own name, he may sue where title has been vested 
in him, notwithstanding the subsequent death of 
the assignor ;63 and where the assignor died before 
suit was actually commenced, a new assignment ex¬ 
ecuted by the assignor’s administratrix was unnec- 


poration v. Midland Bank, Limited, 
of London, England, supra. 

Alleging right to sue see infra § 137. 
Piling assignment or copy with will 
see infra § 137. 

56. Ala.—Wolffe v. Eberlein, 74 Ala. 
99, 49 Am.R. 809. 

N.J.—Jemison v. Tindall, 99 A. 408, 
89 N.J.Law 429. 

Pa.—Jackson v. Ut 2 , 18 Pa.Dist. 163, 
36 Pa.Co. 629. 

W.Va.—Barkers Creek Coal Co. v. 
Alpha-Pocahontas Coal Co., 123 S. 
E, 803, 96 W.Va. 700. 

5 C.J. p 991 note 28, p 992 note 29. 
Action on warehouseman’s bonds 
Right of action for a warehouse¬ 
man’s failure to exercise agreed care 
of wool stored, by reason of which 
it was damaged, was assignable, un¬ 
der Gen.L. c 231 § 5, and the as¬ 
signee could maintain an action in 
his own name, subject to defenses, 
had the action been brought by the 
assignor.—Commonwealth v. Market 
Warehouse Co., 146 N.E. 29, 250 
Mass. 449. 

Agency contract 

Rev.Code (1915) § 2627, making all 
bonds, specialties, and notes in writ¬ 
ing, payable to any person, or order, 
or assigns, assignable, and authoriz¬ 
ing the assignees or indorsees to sue 
thereon in their own names, does not 
apply to a contract giving plaintiff’s 
assignor an exclusive agency for the 
sale of stock in defendant company. 
—^Illinois Finance Co. v. Interstate 
Rural Credit Ass’n, 101 A. 870, 11 
DeLCh. 349. 

57. Continental Guaranty Corpora¬ 
tion V. People’s Bus Line, 117 A. 
275, 1 W.W.Harr.(Del.) 595. 

Agreement for sale 
The principles of equity treating 
the assignee of a contract as suc¬ 
ceeding to all the rights of the as¬ 
signor formed a part of the common 
law of England adopted at the time 
of the Revolution, and the assign¬ 
ment of an express agreement for 
the sale of a motor vehicle not under 
seal nor assigned in the presence of 
witnesses was properly assigned in 
accordance with the common law, 
and suit thereon was proper in the 
name of the assignee under a stat¬ 
ute authorizing a person to whom a 
contract express or implied has been 


assigned, in accordance with a stat¬ 
ute or the common law, to sue in 
his own name.—Continental Guaran¬ 
ty Corporation v. People’s Bus Line, 
117 A. 275, 1 W.W.Harr.(Del.) 595. 

Complete legal assignment 

(1) Where there has been a com¬ 
plete legal assignment of a chose in 
action arising from a tort and in¬ 
volving property, the assignee may 
sue the tort-feasor for the entire 
damage sustained.—^Lamon v. Perry, 
125 S.E. 907, 33 Ga.App. 248—^Atlan¬ 
ta Cadillac Co. v. Manley, 116 S.E. 
35, 29 Ga.App. 522. 

(2) Buyers of cotton from a bank 
to which a cotton buyer pledged a 
planters’ warehouse receipts are in 
no position to enforce payment of 
checks as equitable assignments of 
the cotton buyer’s special deposits, 
where they have not become the 
owners of the checks by payment or 
otherwise.—Manget v. National City 
Bank of Rome, 149 S.E. 213, 168 Ga. 
876. 

Equitable assignment 

Gen.L. § 1800, permitting the as¬ 
signee of a chose in action to sue in 
his own name, is confined to legal 
assignments of legal choses in ac¬ 
tion, and does not give a remedy at 
law where either the claim assigned 
is equitable or the claim is legal, 
but the assignment is equitable.— 
Farmers* Exchange v. Walter M. 
Lowney Co., 115 A. 507, 95 Yt. 445. 

naming obligor or debtor 

Remington Code (1915) § 191, pro¬ 
viding that any assignee of any 
judgment bond, specialty, book ac¬ 
count, or other chose in action for 
the payment of money by assign¬ 
ment in writing, signed by an au¬ 
thorized person, may sue and main¬ 
tain an action in his own name 
against the obligor or debtor, al¬ 
though the assignor may have an in¬ 
terest in the thing assigned, does not 
require that the obligor or debtor to 
be sued must be named in the as¬ 
signment before an action can be 
maintained by the assignee.—^Pio¬ 
neer Mining & Ditch Co. v. Davidson, 
190 P. 242, 111 Wash. 262. 

58. Biddle v. Sheep, 20 Pa.Co. 548— 

5 C.J. p 992 note 31. 

59. Wray v. Guyan Lumber Co., 133 
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S.B. 815, 101 W.Va. 619—Keyser 
Canning Co. v. Klots Throwing Co., 
128 S.E. 280, 98 W.Va. 487—Bark¬ 
ers Creek Coal Co. v. Alpha-Poca¬ 
hontas Coal Co., 123 S.E. 803, 96 
W.Va. 700. 

Conversion of goods 
A complaint, alleging that defend¬ 
ant converted goods owned by a 
third party, that plaintiff acquired 
the third party’s interest in the 
goods subsequent to conversion, and 
that plaintiff owned the cause of ac¬ 
tion against defendant, is demurra¬ 
ble, in that it showed on its face- 
that plaintiff was the assignee of a 
mere cause of action on which he- 
could not sue in his own name, un¬ 
der Code (1907) § 2489, relating to* 
promissory notes, bonds, or other 
contracts, express or implied, for the 
payment of money.—Spurgeon & Do¬ 
zier Co. V. McCall, 85 So. 480, 204 
Ala. 395. 

60-. Ga.—Lamon v. Perry, 125 S.E. 

907, 33 Ga.App. 248. 

Mass.—^Pritchard v. Uphams Corner 
Theatre Co., 131 N.E. 70, 238 Mass. 
441—New England Cabinet Works. 
V. Morris, 115 N.E. 315, 226 Mass. 
246. 

5 C.J. p 992 note 33. 

61. Me.—Harvey v. Roberts, 122 A. 
409, 123 Me. 174. 

Miss.—Ovett Land & Lumber Co. v. 
Wimberly, 68 So. 855, 109 Miss. 
601. 

5 C.J. p 992 note 33. 

However, a parol assignment of a 
claim against defendant was held to 
give plaintiff assignee the right to 
maintain an action thereon, as 
against the contention that the stat¬ 
ute giving the assignees under as¬ 
signment the right to sue, being in 
derogation of common law, should be 
construed strictly, where the reason 
for the common-law rule, which 
was to protect debtor from being 
harassed by more than one suit on 
the same claim, did not exist, in 
that the assignor offered to make 
written assignment.—Ingle v. Ingle, 
(Wash.) 48 P.(2d) 576. “ 

62. Bowen v. New York Cent., etc., 
R. Co., 88 N.E. 781, 202 Mass. 263. 

63. Stover v. Winston Bros. Co., 
(Wash.) 55 P.(2d) 821. 
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cssary, but did not vitiate the original assignment. 

Assignment for suit In construing statutes ex¬ 
pressly authorizing the assignee to sue in his own 
name, it has been held in some cases that the assignee 
may sue, although he is not the real owner of the 
chose and the assignment to him was for the mere 
purpose of suit.^5 Jn other cases, however, it has 
been held that a colorable assignment to the assignee 
is not sufficient to authorize suit by him and that 
he may not sue, unless he has a beneficial interest 
in the chose in action. 6 6 This is particularly true 
where the statute authorizes suit only by a ^ffiona 
ifide assignee.’'®^ 

Assignment as collateral. Under a statute giving 
the right to sue in his own name to the assignee, 
one to whom a chose in action has been assigned as 
collateral security may sue to enforce it,®^ and this, 
although it is assigned to secure a claim smaller 
in amount.®^ 


(c) Statutes Authorizing or Requiring Action 
in Name of Real Party in Interest 

aa. In general 

bb. Effect on assignability of choses in 
action 

cc. When assignee is real party in interest 
aa. In General 

An assignee may sue under statutes authorizing or 
requiring actions to be brought by the real party in 
Interest. 

As will be discussed in the title Parties § 10 [47 
C.J. p 33 note 92-p 37 note 45], under the codes and 
other statutory provisions, actions may or must 
be brought in the name of the real party in interest, 
and, under such provisions, the assignee of a chose 
in action may sue in his own name for its enforce¬ 
ment,'^® whether his title is legal or equitable.*^^ 


64. stover v. Winston Bros. Co., su¬ 
pra. 

65. Olsen v. Hagan, 172 P. 1173, 102 
Wash. 321. affirmed 178 P. 451, 105 
Wash. 698. 

Motive or purpose of assignment as 
affecting validity see supra § 67. 

66. Coombs v. Harford, 69 A. 529, 99 
Me. 426, 432—5 C.J. p 993 note 37. 

67. Muller v. Witte, 62 A. 766, 78 
Conn. 495—5 C.J. p 993 note 38. 

68. Ga.—Gleaton v. Bank of Arling¬ 
ton, 149 S.E. 438, 40 Ga.App. 291— 
Brown v. West, 133 S.E. 304, 35 
Ga.App. 444. 

Md.—Barnes v. Unite’d Rys. & Elec¬ 
tric Co., of Baltimore, 116 A. 855, 
140 Md. 14. 

5 C.J. p 996 note 59, p 958 note 69. 

69. Gleaton v. Bank of Arlington, 
149 S.E. 438, 40 Ga.App. 291— 
Brown v. West, 133 S.E. 304, 35 Ga. 
App. 444. 

Partial assignment see infra § 126. 

70. U.S.—Lucey Mfg. Corporation v. 

Morlan, (C.C.A.Cal.) 14 F.(2d) 920, 
affirming (D.C.) Morlan v. Lucey 
Mfg. Corporation, 7 P.(2d) 494, 

and certiorari denied, Lucey Mfg. 
Corp. V. Morlan, 47 S.Ct. 344, 273 

U. S. 744, 71 L.Ed. 870—Denman v. 
Richardson, (D.C. Wash.) 284 F. 
592—The Norsman, (D.C.N.Y.) 271 
F. 15—^Joseph Dixon Crucible Co. 

V. Paul, (Fla.) 167 F. 784, 93 C.C.A. 
204. 

Ala.—Brown v. Johnson, 33 So. 683, 
135 Ala. 608—^Kansas City, etc., R. 
Co. V. Cobb, 13 So. 938, 100 Ala. 
228—Cobb V. Bryant, 5 So. 686, 86 
Ala. 316—^Taylor v. Perry, 48 Ala. 
240. 

Ariz.—United Verde Extension Min¬ 
ing Co. V. Ralston, 296 P. 262, 37 
Ariz. 654—^Mosher v. Bellas, 264 P. 
468, 33 Ariz. 147—^Leon v. Citizens’ 


Building & Loan Ass’n, 127 P. 721, 
14 Ariz. 294, Ann.Cas.l914D 1151. 

Ark.—^Morgan v. Center, 202 S.W. 
235, 133 Ark. 247—St. Louis, etc., 
R. Co. V. Camden Bank, 1 S.W. 
704, 47 Ark. 541. 

Cal.—Ralph v. Anderson, 200 P. 940, 
187 Cal. 45—^Nathan v. O’Donnell, 
198 P. 1028, 52 Cal.App. 390. 

Colo.—Rio Grande Extension Co. v. 
Coby, 3 P. 481, 7 Colo. 299. 

Fla.—Spears v. West Coast Builders’ 
Supply Co., 133 So. 97, 101 Fla. 
980. 

Idaho.—MacLeod v. Stelle, 249 P. 
254, 43 Idaho 64. 

Ind.—Kelley v. Love, 35 Ind. 106— 
John A. Boyd Motor Co. v. Claffey, 
165 N.E. 255, 94 Ind.App. 492—Og¬ 
don V. Washington Nat. Bank, 146 
N.E. 514, 82 Ind.App. 187. 

Kan,—Schnier v. Fay, 12 Kan. 184— 
Williams v, Norton, 3 Kan. 295. 

Mich.—^Nierman v. White’s Motor 
Parts, 257 N.W. 751, 269 Mich. 608 
—Sharrar v. Wayne Sav. Ass’n, 
236 N.W. 833, 254 Mich. 456. 

Minn.—Cassidy v. Faribault First 
Nat. Bank, 14 N.W. 363, 30 Minn. 
86 . 

Mo.—City of Mexico, to Use of West, 
V. Upham, (App.) 211 S.W. 882. 

Neb.—Seybolt v. Waters, 189 N.W. 
980, 109 Neb. 99—^Linton v. Baker, 
96 N.W. 251, 1 Neb.(Unoff.) 896. 

N.M.—^Parker v. Beasley, 54 P.(2d) 
687. 

N.T.—^Merchants’ Bank v. Union R., 
etc., Co.. 69 N.Y. 373—Allen v. 
Brown, 44 N.Y. 228—^Nadal v. City 
of New York, 269 N.Y.S. 379, 150 
Misc. 400—Gordon v. Irving Bank- 
Columbia Trust Co., 20.5 N.Y.S. 522, 
210 App.Div. 186—^Waters v. Spen¬ 
cer, 89 N.Y.S. 693, 44 Misc. 15— 
Riker v. Curtis, 39 N.Y.S. 340, 17 
Misc. 134. 

N.C.—^North Carolina Bank & Trust 
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Co. v. Williams, 160 S.E. 484, 201 
N.C. 464—High Point Casket Co. v. 
Wheeler, 109 S.E. 378, 182 N.C. 459, 
19 A.L.R. 391. 

Ohio.—^Phcenix Ins. Co. v. Carnahan, 
58 N.E. 805, 63 Ohio St. 258—Clem¬ 
ents V. Hull, 35 Ohio St 141— 
Whitman v. Keith, 18 Ohio St 134 
—Allen V. Miller, 11 Ohio St 374— 
McLane v. Colburn, 2 Ohio N.P. 
(N.S.) 257. 

Okl.—Bradstreet v. Crosbie, 253 P. 
63, 123 Okl. 269—Sampson v. Beel¬ 
er & Bennett 229 P. 777, 103 Okl. 
229—Rourke v. Bozarth, 229 P. 495, 
103 Okl. 133—Oklahoma Pipe Line 
Co. V. Hoefer, 229 P. 440, 100 Okl. 
233. 

Tex.—Morris v. Davis, (Civ. App.) 
292 S.W. 574—Wells Fargo & Co. 
Express v. Pugh, (Civ,App.) 185 S. 

W. 61. 

Wis.—Lane v. Duchac, 41 N.W. 962, 
73 Wis. 646—Wooliscroft v. Nor¬ 
ton, 15 Wis. 198. 

5 C.J. p 989 note 26, p 993 note 40, 
p 994 note 47, p 865 note 28 [d], 
p 898 note 39. 

Effect of mesne assignment 
The fact that there has been a 
mesne assignment of a cause of ac¬ 
tion is not a defense, if the com¬ 
plaint alleged an assignment by the 
mesne assignee to plaintiff prior to 
the commencement of the action.— 
Dorff V. Taya, 185 N.Y.S. 174, 194 
App.Div. 278. 

71. Maynes v. Luciano, 278 N.Y.S. 
335, 164 Misc. 519—5 C.J. p 994 
note 48. 

Equitable assignee of corporate 
stock, to whom the entire beneficial 
interest haa been transferred by an 
equitable assignment which needed 
only a presentation of the certificate 
to the corporation for transfer in 
order to convey the legal title, is the 
real party in interest, in an action 
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bb. Effect on Assignability of Choses in Action 

The fact that the statute may,permit an assignee to 
sue in his own name as the real party in interest does 
not affect the question of assignability of choses in ac¬ 
tion. 

It is held that the statutory provision permitting 
or requiring an assignee to sue as the real party 
in interest, and the further clause found in the stat¬ 
utes of several states that such provision shall not 
be deemed to authorize the assignment of a thing 
in action not arising out of contract, do not affect 
the assignability of choses in action in any respect; 
that no new right of action is created, nor authority 
given to assign a right of action not before assign¬ 
able ;72 and that the effect of such statutory change 
is merely to transfer with the beneficial interest the 
right of action also in those cases where the court, 
before the statutes were enacted, would recognize 
and protect the rights of the assigneeJ^ The effect 
of abolishing the distinction between the practice 
at law and the practice in chancery is to allow the 
assignee to sue in his own name in cases where, 
by the common law, no assignment would be rec¬ 
ognized, but where it was good in equity.74 

cc. When Assignee Is Real Party in Interest 
(aa) In general 
(bb) Assignment for collection 
(cc) Assignment as collateral security 


(aa) In General 

Where the legal or equitable ownership of the claim 
passes to the assignee, he is In general regarded as the 
real party in interest. 

Under code provisions requiring actions to be 
prosecuted in the name of the real party in interest, 
whenever a thing in action transferable by law is 
absolutely assigned, so that the ownership passes to 
the assignee, without conditions or reservations, and 
the legal or equitable claim is fully vested in him, 
he is the real party in interest, and suit must be 
in his name.The test of an assignment making the 
assignee the real party in interest is in the transfer 
of complete control of and right to the cause of 
action and to receive its fruits ;'75 but the assignee 
must have some title, legal or equitable, to the thing 
assigned.'77 If he has such title it is sufficient, and 
the consideration paid, the purpose of the assign¬ 
ment, the use to be made of any proceeds collected, 
is immaterial.7S The rule supported by the weight 
of authority is that the assignee is the real party in 
interest and, therefore, entitled to sue if he has the 
legal title to the chose,79 or such title that payment 
to him will discharge the debtor from any further 
liability.^® In some cases, however, it is held that 
the possession of the mere legal title is not sufficient 
to constitute the assignee the real party in interest, 
and that he may not sue as such if the assignment 
to him was merely for the purpose of suit,^^ or if 


with relation thereto.—S. F. Bowser 
& Co. V. State, 137 N.E. 57, 192 Ind. 
462. 

72. U.S.—Thomas-Bonner Co. v. 
Hooven, Owens & Rentschler Co., 
(D.C.Ohio) 284 F. 377. 

N.Y.—^Hodgman v. Western R. Corp., 
7 How.Pr. 492. 

6 C.J. p 993 note 41. 

73. Hyslop V. Randall, 11 N.T.Su- 
per. 660, 11 How.Pr. 97—5 C.J. p 
993 note 42. 

74. Walker v. Mauro, 18 Mo. 664— 

5 C.J. p 993 note 43. 

75. Thomas-Bonner Co. v. Hooven, 
Owens & Rentschler Co., (D.C. 
Ohio) 284 F. 377. 

76. Spencer v. Standard Chemicals 

6 Metals Corporation, 143 N.E. 
651, 237 N.Y. 479, reversing 200 
N.Y.S. 950, 206 App.Div. 794—Kalb 
V. L.eff, 246 N.Y.S, 158, 138 Miso. 
830. 

77. Spencer v. Standard Chemicals 

& Metals Corporation, 143 N.E. 
651, 237 N.Y. 479, reversing 200 
N.Y.S. 950, 206 App.Div. 794— 

Maynes v. Luciano, 278 N.Y.S. 335, 
154 Misc. 619—Kalb v. Leff, 246 N. 
Y.S. 158, 138 Misc. 830. 

78. Kan.—Currant v. Lenger, 190 P. 
432, 107 Kan. 107. 

Minn.—^Hayday v. Hammermill Pa¬ 


per Co., 223 N.W. 614, 176 Minn. 
315, 63 A.L.R. 210. 

N.Y.—Spencer v. Standard Chemical 
& Metals Corporation, 143 N.E. 
651, 237 N.Y. 479, reversing 200 N. 
Y.S. 950, 206 App.Div. 794— 

Schwartz v. Fletcher, 266 N.Y.S. 
277, 238 App.Div. 554—^Keon v. 
Saxton & Co., 236 N.Y.S. 503, 227 
App.Div. 733—^Hoppe v. Russo 
Asiatic Bank, 193 N.Y.S. 250, 200 
App.Div. 460—^Beardsley v. Ameri¬ 
can Bonding Co. of Baltimore, 193 
N.Y.S. 138, 200 App.Div. 452—Don- 
lin V. Carlow, 200 N.Y.S. 339, 120 
Misc. 698—^Bulova v. B. L. Barnett, 
Inc., 181 N.Y.S. 247, 111 Misc. 150, 
modified on other grounds 183 N.Y. 
S. 495, 193 App.Div. 161. 

Or.—Collins v. Heckart, 270 P. 907, 
127 Or. 34. 

Utah.—^Perkes v. Utah Idaho Milk 
Co., 39 P.(2d) 308—^Moss v. Tay¬ 
lor, 273 P. 515, 73 Utah 277. 

5 C.J. p 995 notes 54, 55, p 930 notes 
3, 5, p 1001 note 3. 

Assignment for suit 
Where an assignment was made 
by one partner to a third person of a 
right of action against another part¬ 
ner, after dissolution, to recover pos¬ 
session of property given as security 
under a chattel mortgage, the as¬ 
signee could maintain the action, 
notwithstanding the assignment was 
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made for the sole purpose of en¬ 
abling the assignee to enforce by ap¬ 
propriate action the rights possessed 
and assigned by the assignor, not¬ 
withstanding Remington Code (1915) 
§ 179, in view of § 191.—Burke v. 
i Wilson, 181 P. 904, 107 Wash. 454. 

Avoidance of separate action 
Where a claim is assigned for the 
purpose of including it in a suit by 
the assignee on other demands, so 
as to avoid a separate action, title 
passes, and the assignee may main¬ 
tain the action.—Ingle Mfg. Co. v. 
Scales, 172 P. 169, 36 Cal.App. 410. 

Oral agreement 

Assignment of an account made by 
oral agreement, without writing or 
any written statement of the claim 
assigned, if founded on valid consid¬ 
eration, vests in the assignee the 
right to proceed in his own name for 
collection of the debt.—Maynes v. 
Luciano, 278 N.Y.S. 335, 154 Misc. 
519. 

76. City of San Antonio v. Reed, 
(Tex.Civ.App.) 192 S.W. 649, error 
refused—5 C.J. p 994 note 49. 

80. Rullman v. Rullman, 106 P. 52, 
81 Kan. 521—6 C.J. p 994 note 60. 

81- Ind.—^Bostwick v. Bryant, 16 N. 
E. 378, 113 Ind. 448. 
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the assignee is not to be entitled to the proceeds of 
the chose in action when collected.^^ The title 
of the assignee must be sufficient to protect defend¬ 
ant on recovery against him from a subsequent ac¬ 
tion by the assignor,S3 Whether the assignment of 
a contract makes the assignee the real party in inter¬ 
est and vests in him the right to prosecute an action 
thereon in his own name depends on the terms and 
nature of the contracts^ Where a contract is not 
assignable without the consent of both parties, the 
attempted assignee cannot sue thereon as the real 
party in interest where such consent is not had.^® 
Where an assignment is such that satisfaction of a 
judgment obtained by the assignee will discharge 
defendant from his obligation to the assignor, the 
assignee is the real party in interest^® Where the 
assignment is imperfect and does not pass the legal 
rights which the assignor holds by virtue of a con¬ 
tract, for reasons peculiar to contracts of its char¬ 
acter, the assignee cannot sue at law in his own 

iiame.s^ 

(bb) Assignment for Collection 

An assignee merely for collection has been held en¬ 
titled to sue as the real party in Interest, although there 
IS also contrary authority. 

An assignee, as has been seen in the preceding 
subsection, is by some authorities held entitled to 
sue in his own name as the real party in interest, 
although by the terms of the assignment he is bound 
to account to the assignor for the proceeds recover¬ 
ed, or to apply them as directed. Under this view a 
mere assignee for collection may sue on an assigned 
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claim,S3.and this, although the assignment is with¬ 
out consideration. S3 This rule does not obtain in 
all jurisdictions, and it is held that an assignee who 
is to account to the assignor for the proceeds of 
an assigned chose in action is not the real party in 
interest, and, therefore, may not sue.^® 

(cc) Assignment as Collateral Security 

The authorities do not agree as to the right of an as¬ 
signee for collateral security to sue as the real party in 
interest. 

One to whom a chose in action has been assigned 
as collateral security, in so far as concerns his 
right to enforce the obligation, it has been held, 
stands in the same position as an assignee of the 
entire interest of the assignor, and may sue on it 
in his own name,3i although a contrary view has 

been expressed.32 

b. Eight to Sue in Equity 

An assignee may sue In equity where grounds of 
equitable jurisdiction exist other than the mere equitable 
interest under his assignment. 

Originally, the assignee of a chose in action could 
sue thereon only in equity, and, although the ex¬ 
pansion of jurisdiction of courts of law over suits 
by assignees has diminished the number of cases in 
which the original equitable jurisdiction is exercised, 
that jurisdiction still remains, and can be exercised 
in a proper case.^^ An assignee may avail himself 
in equity of such remedies as the facts may warrant 
under the ordinary heads and grounds of equity ju¬ 
risdiction,and may have affirmative equitable re- 


Neb.—Hoagland v. Van Etten, 35 N, 
W. S69, 22 Nob. 6S1. 

5 C.J. p 994 note 51. 

.82. Gross V. Heckert, 97 N.W. 952, 
120 Wis. 314, 320—5 C.J. p 994 note 
52. 

'S3. Maynes v. Luciano, 278 N.Y.S. 
335, 154 Misc. 519. 

.84. Thomas-Bonner Co. v. Hooven, 
Owens & Rentschler Co., (D.C. 
Ohio) 284 F. 377. 

85. Thomas-Bonner Co. v. Hooven, 
Owens & Rentschler Co„ supra, 
se. Sharrar v. Wayne Sav. Ass'n, 
236 N.W. 833, 254 Mich. 456. 

Claim agrainst caiTier 

The assignee of a shipper’s claim 
for wrongful delivery may sue the 
•carrier, the assignment protecting it 
from any future action by the as- 
f-;ignor.—Wells Fargo & Co. Express 
V. Pugh, (Tex.Civ.App.) 1S5 S.W. 61. 
power to legally discharge debtor 
Where a cause of action for the 
breach of an option was assigned as 
security for a loan to the assignor, 
and the assignee was given full pow¬ 
der to legally discharge debtor, with 
full authority to sue for, and receipt 


for, all claims arising out of the ac¬ 
tion, the assignee was the real party 
in interest.—Barak v. Detroit Apart¬ 
ments Corporation, 204 N.W. 745, 232 
Mich. 59. 

87. Key v. Continental Ins. Co., 74 
S.W. 162, 101 Mo.App, 344. 

88. Cal.—Hammell v. Superior Court 
in and for Los Angeles County, 17 
P.(2d) 101, 217 Cal. 6—Ralph v. 
Anderson, 200 P. 940, 187 Cal. 45— 
Elam V. Arasaga, 10 P.(2d) 805, 122 
Cal.App. 742—Ingle Mfg. Co. v. 
Scales, 172 P. 169, 36 Cal.App. 410. 

Iowa.—Carson Pirie Scott & Co. v. 

Long, 268 N.W. 518. 

Kan.—Lucky v. Rush, 246 P. 1004, 
121 Kan. 279. 

Or.—Hibernia Securities Co. v. Unit¬ 
ed Mfg. Co., 59 P.(2d) 384. 

S.D.—J. F. Anderson Lumber Co. v. 
National Surety Co., 207 N.W. 53, 
49 S.D. 235. 

^ash.—^Washington State Bar Ass’n 
V. Merchants’ Rating & Adjusting 
Co., 49 P.(2d) 26—Dyer v. Title 
Guaranty & Surety Co., 179 P. 834, 
106 Wash. 186—McGillivray v. Co¬ 
lumbia Salmon Co., 177 P,*660, 104 
Wash. 623. 


W’.Va,—Siever v. Klots Throwing Co. 
of West Virginia, 132 S.E. 882, 101 
W.Va. 457. 

5 C.J. p 995 notes 55, 56, p 958 note 
82, p 1001 note 4. 

Action as trustee of express trust 
see infra § 129. 

Rights and liabilities under assign¬ 
ment for collection see supra § 94. 

B&. Bechtel v. Baglieto, (Cal.App.) 
57 P.(2d) 192—Cohn v. Thompson, 
16 P.(2d) 364, 128 Cal.App. 783. 

90. Brown v. Ginn, 64 N.E. 123, 66 
Ohio St. 316, 321—5 C.J. p 995 note 
57. 

91. U.S.—Talmadge v. U. S. Ship¬ 

ping Board, Emergency Fleet Cor¬ 
poration, (C.C.A.N.Y.) 54 F.(2d) 

240. 

Ala.—Oden-Blliott Lumber Co. v. 
Butler County Bank, 104 So. 3. 

5 C.J. p 996 note 59 p 958 note 69. 

92. Gross v. Heckert, 97 N.W. 952, 
120 Wis. 314—5 C.J. p 996 note 60. 

93. Harris v. Esperapza Mining Co., 
109 A. 826, 91 N.J.Eq. 163. 

94. U.S.—^Rogers v. Riessner, (C.C. 
N.Y.) 30 F. 525—Rutten v. Union 
Pac. R. Co.. (C.C.N.Y.) 17 F. 480. 
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lief only in equity.xiie assignee of a chose in 
action cannot, however, resort to equity to enforce 
the legal right, of which he is the beneficial owner, 
merely because he cannot sue at law in his own 
name,9^ for the reason that, where the remedy is 
sought merely for the purpose of enforcing the legal 
right of his assignor, there is no ground for an appeal 
to equity, since, under the principles which have been 
considered in the preceding sections, by which the 
assignee may sue in an action at law in the name 
of his assignor, or under the provisions of statutes 
expressly conferring the right to sue, or permitting 
him to sue, as the real party in interest, the assignee 
has an adequate remedy at law;^^ although it should 
be observed that there is authority in certain early 
cases for the view that the assignee who has 
only an equitable title may sue in a court of equity, 
although he may have a remedy in a court of law 
through the instrumentality of a suit in the name 
of his assignor who is the holder of the legal title.^^ 
If, however, the assignee of a chose in action is 
unable to assert in a court of law the legal right of 
the assignor, which in equity is vested in him, then 
the jurisdiction of a court of chancery may be in¬ 
voked, because it is the proper form for the enforce¬ 
ment of equitable interests and because there is no 
adequate remedy at law,^^ In other words, it may 
be stated as a general rule that, unless special cir¬ 
cumstances render it necessary for the assignee to 


go into a court of equity to prevent a failure of 
justice or the assignor prevents the bringing of an 
action at law, the mere fact that the assignee’s in¬ 
terest is equitable and that the action at law must 
be brought in the name of the assignor will not jus¬ 
tify resort to a court of equity.^ 

Suit must be in name of assignee. Where a court 
of equity entertains jurisdiction for the enforcement 
of the rights acquired by an assignee, the assignee 
is not allowed to file a bill in the name of his as¬ 
signor, but must proceed in his own name, 2 although,, 
as will be seen in section 135, it is not improper 
sometimes to join the assignor as a party. 

§ 126. -Partial Assignment 

a. In general 

b. Assignment of joint interest 

c. Equitable remedies 

a. In General 

In case cf a partial assignment the assignor or both 
the assignor and the assignee may sue, but in the ab¬ 
sence of an acceptance or promise by the debtor the as¬ 
signee cannot, ordinarily, sue alone. 

The general rule, except as it may have been 
modified by statute, is that, where part of a chose 
in action has been assigned, the assignor and the 
assignee may unite in a suit for the enforcement of 
the chose,3 or the assignor may sue alone,^ but the 


Cal.—^Denovaji v. Golden State Wool¬ 
en Mills, 28S P. 714, 104 Cal.App. 
504. 

Mass.—^Adamowicz v. Iwanicki, 190 
N.B. 711. 

NT.J.—^Harris v. Esperanza Mining 
Co., 109 A. 826, 91 N.J.Eq. 163. 

5 C.J. p 997 note 66. 

as. Richard v. National Transp. Co., 
285 N.Y.S. 870, 158 Misc. 324. 
a6. Illinois Finance Co. y. Inter¬ 
state Rural Credit Ass*n, 101 A. 
870, 11 Del.Ch. 349—5 C.J. p 998 
note 67. 

Damages for breach of contract 
In a suit for unliquidated dam¬ 
ages for breach of an agency con¬ 
tract, it was held that it was not 
sufficient to sustain the jurisdiction 
of equity that complainant sued as 
the assignee of a chose in action.— 
Illinois Finance Co. v. Interstate Ru¬ 
ral Credit Ass’n, 101 A. 870, 11 Del. 
Ch. 349. 

&7. U.S.—^Brown v. Fletcher, (N.T.) 
206 F. 461, 124 C.C.A. 367, revers¬ 
ing 35 S.Ct 750, 237 U.S. 683, 59 
L.Ed. 1128. 

Ark.—^Baker-Matthews Mfg. Co. v. 
Grayling Lumber Co., 203 S.W. 
1021, 134 Ark. 361. 

5 C.J. p 998 note 67. 

JS. Dobyns v. McGovern, 15 Mo. 
662—5 C.J. p 997 note 64. 


90. Ark.—^Baker-Matthews Mfg. Co. 
V. Grayling Lumber Co., 203 S.W. 
1021, 134 Ark. 351. 

Pa.—Columbia Alliance Loan Soc. v. 

Schweidel, 19 Pa.Dist. & Co. 223. 

5 C.J. p 997 note 65. 

Matters held not to warrant exer¬ 
cise of Jurisdiction 
The fact that assignee, suing for 
a breach of contract, sought declara¬ 
tion of his rights, cancellation of a 
subsequent assignment, or reinstate¬ 
ment of the contract, did not give 
jurisdiction to equity, nor did a 
prayer for an accounting, in the ab¬ 
sence of an allegation that the ac¬ 
count was mutual or complicated or 
contained numerous items.—^Illinois 
Finance Co. v. Interstate Rural Cred¬ 
it Ass’n. 101 A. 870, 11 Del.Ch. 349. 

1 . Smith V. Bourbon County, (Kan.) 
8 S.Ct. 1043, 127 U.S. 105, 32 L.Ed. 
73—5 C.J. p 998 note 68. 

Rights arising out of partial assign¬ 
ments see infra § 126. 

2. Del.—Illinois Finance Co. v. In¬ 
terstate Rural Credit Ass'n, 101 A. 
870, 11 DehChu 349. 

Ill.—^Marsh v. Wells, 89 IlLApp. 485. 
Mo.—^Dobyns v. McGovern, 15 Mo. 
662. 

5 C.J. p 998 note 69. 

3. U.S.—^Atlantic City v. Warren 
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Bros. Co., (N.J.) 226 F. 372, 141 C. 
C.A. 202. 

Iowa.—^Welch v. Taylor, 254 N.W. 
299. 

Pa.—Gordon v. Hartford Sterling 
Co., 179 A. 234, 319 Pa. 174. 

5 C.J. p 999 note 72, p 1003 note 24. 

Tort action 

The conditional seller of an au¬ 
tomobile truck and a corporation to 
which it assigned its interest in the 
contract and purchase-money note 
and any claim for damages for in¬ 
jury to the property as collateral 
security for the indorsement of a 
note may sue for damages for injury 
to their respective interests.—Barnes 
V. United Rys. & Electric Co. of Bal¬ 
timore, 116 A. 865, 140 Md. 14. 

4. Pa.—Gordon v. Hartford Sterling 
Co.. 179 A. 234, 319 Pa. 174. 

Tex.—Kell v. Mulligan, (Civ.App.) 

254 S.W. 621. 

5 C.J. p 999 note 73. 

Restriction of recovery 
Where pending an action plaintiff 
assigned the claim sued on as secu¬ 
rity for the debt without debtor’s 
consent, it was prejudicial error to 
restrict the right of recovery to the 
value of the assignor’s equity of re¬ 
demption.—Brown v. West, 133 S.B. 
304, 85 Ga.App. 444. 
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assignee may not sue on it alone in his own name 
nor may the assignor sue alone where to permit him 
so to do would result in a splitting of the cause of 
action and the harassing of defendant by more than 
one suit.® These rules, however, do not obtain in 
all jurisdictions under the provisions of the codes 
and practice acts, and the assignee of a part of a 
claim may sue therein to recover the portion which 
has been assigned to him,7 although it has also been 
held that the rule permitting the real party in in¬ 
terest to sue must be limited to those cases in which 
the real party in interest possesses the entire cause 
of action.® A statute, giving to the assignee the 
right to sue in his own name to recover the amount 
due, does not give him any greater right in the case 
of a partial assignment than at common law.® It 
should be noted, however, that there is also authority 
permitting the equitable assignee of part of a chose 
in action to sue at law in the name of his assignor 
to enforce its collection, at least to the extent of his 
proportional interest and, where the question of 
splitting up a cause of action is not involved, partial 
assignments are protected in actions at law as against 
the assignor's subsequent release,ii or as against his 
creditors,i2 or in proceedings of an equitable nature 
in a court of law in reference to its own proceedings, 
judgment or process.^® On the other hand, it has 
been held that, where the assignment is in terms 
not a partial assignment but is an assignment of an 
entire claim, although by the understanding of the 
parties the assignor retains a beneficial interest there¬ 


in, the assignee, as holder of the legal title, may sue 
for and recover the whole amount.^^ 

If the debtor consents to the assignment, the as¬ 
signee may bring a separate action on his own be¬ 
half without joining the assignor or other holders 
of claims,!® and separate suits at law may be main¬ 
tained by both the assignor and the assignee for 
their respective interests in the chose in action.!® 
In case of a partial assignment, when the debtor has 
not consented, only one suit may be maintained, which 
must be in equity, and the assignor, assignee, and the 
debtor must be parties.!*^ 

b. Assignment of Joint Interest 

Where parties are Jointly interested in the claim, arr 
assignment to one will not authorize him to sue alone in 
his own name, unless, according to the rule prevailing' 
In some Jurisdictions, he acquires the entire interest. 

Under the strict rule at law the transfer to one 
of the parties of a right of action in which two or 
more are jointly interested will not enable the trans¬ 
feree to sue in his own name,!® either alone or in 
conjunction with the other obligees,!® although the 
assignee of a joint payee may use the name of the 
other payee.2® 

In states where the real party in interest is au¬ 
thorized to sue, his assignee may join with the other 
owners in an action against the obligor or debtor ;2! 
and the assignee, who by the assignment of one of 
the payees of a note acquires the entire interest 
therein, is held to be entitled to sue,2 2 and a like 


5w Gordon v. Hartford Sterling Co., 
179 A. 234, 319 Pa. 174—6 C.J. p 
999 notes 74, 75, p 1003 note 26. 
Necessity of joining assignor as par¬ 
ty see infra § 135. 

Assignment to materialman 
Where a loan company gave credit 
on its books to a mortgagor for the 
amount of the mortgage to be paid 
out as a dwelling house was con¬ 
structed and the mortgagor drew an 
order on the fund credited on the 
loan company’s books in favor of a 
materialman furnishing lumber for 
the house, in the absence of accept¬ 
ance of the order by the loan com¬ 
pany, no relation of debtor and cred¬ 
itor existed on which the lumberman 
could predicate a suit against the 
loan company.—Federation Savings 
& Loan Co. v. Schmitt, 161 N.E. 349, 
27 Ohio App. 378. 

Claims for wages 

The rule denying the assignee of 
part of a chose in action the right to 
sue on it has been applied to partial 
assignments of claims for wages.— 
Kansas City, etc., R. Co. v. Robert¬ 
son, 19 So. 432, 109 Ala. 296—5 C.J. 
p 999 note 77. 

Action by insurer against wrongdoer 
on assignment of claim for portion 


of loss paid by insurer see Insur¬ 
ance § 1152 [5 C.J. p 999 note 78]. 
Action by partial assignee of promis¬ 
sory note see Bills and Notes § 542 
[6 C.J. p 999 note 76], 

6. A. K. Mclnnis Lumber Co. v. 
Rather, 71 So. 264, 111 Miss. 55. 

7. Chase v. Deering, 93 N.T.S. 434, 
104 App.Div. 192. 

Contingent fee contract 
An assignment by a litigant to his 
attorneys of a one-half interest in 
his cause of action is a valid assign¬ 
ment, on which a suit can be main¬ 
tained in the name of the assignees. 
—^A. K. Mclnnis Lumber Co. v. Rath¬ 
er, 71 So. 264, 111 Miss. 65—5 C.J. p 
999 note 74 [a], p 1000 note 92 [a]. 
Nature of action as at law or equity 
see infra § 126 [c]. 

8. Cable v, St. Louis Marine Ry. 
and Dock Co., 21 Mo. 133. 

9 . Rights of the assignee are other¬ 
wise no greater than at common law. 
—^Eaves v. Chicago, B. & Q. R. Co„ 
200 IlLApp. 380. 

10. Penobscot R. Co. v. Mayo, 60 
Me. 306—5 C.J. p 999 note 84. 

11. Taylor v. Bates, 5 Cow.(N.Y,) 
376. 


12. National Exch. Bank v. McLoon, 
73 Me. 498, 40 Am.R. 388—5 C.J, p 
1000 note 86. 

13. Brown v. Dunn, 11 A. 149, 50 N. 
J.Law 111—5 C.J. p 1000 note 87. 

14. Gradwohl v. Harris, 29 Cal. 150. 

15. Commercial Discount Co. v. 
Town of Plainfield, ISO A. 311, 120 
Conn. 274—5 C.J, p 999 note 79, p 
1003 note 25. 

16. Gleaton v. Bank of Arlington, 
149 S.E. 438, 40 Ga.App. 291— 
Brown v. West, 133 S.E. 304, 35 Ga. 
App. 444. 

17. Gleaton v. Bank of Arlington, 
149 S.E. 438, 40 Ga.App. 291— 
Brown v. West, 133 S.E. 304, 35 Ga. 
App. 444. 

18. McGehee v, Dougherty, 10 Ala. 
863—5 C.J. p 999 note SO, p 929 
note 94. 

19. Skinner v. Bedell, 32 Ala. 44—5 
C.J. p 929 note 94. 

20. Wright v. McLemore, 10 Terg. 
(Tenn.) 235—5 C.J. p 999 note SL 

21. Weik V. Pugh, 92 Ind. 382—For- 
dyce V. Nelson, 91 Ind. 447— 
Groves v. Ruby, 24 Ind. 418. 

22. Smith V. Oldham, 5 Mo. 483— 
5 C.J. p 999 note 82. 
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conclusion has been reached in the case of other 
joint claims.-3 

c. EQidtable Remedies 

A suit in equity or an equitable suit In a proceeding 
under the codes may be resorted to by the assignee In 
the case of partial assignment of claims. 

As has been stated in section 40, in equity the 
assignment of a definite portion of a debt or chose 
in action is recognized and protected. Resort to 
equity is generally necessary to enforce a partial 
assignment, unless the debtor consents thereto,and 
in a number of instances it has been held that the 
assignee in a partial assignment may sue in equity, 
the procedure being adapted to a determination and 
enforcement of the rights of all interested parties 
who are brought before the court either as plain¬ 
tiffs or defendants and the debtor can bring the 
fund into court and have his costs, if he is entitled 
to them ;26 or the rights of the assignee will be en¬ 
forced under a bill of interpleader.^'^ Where the de¬ 
termination of the amount to which an assignee of 
part of a claim in litigation is entitled involves the 
determination of an adequate counsel fee and of 
the costs to be deducted from the sum received on a 
settlement, a bill in equity will lie on behalf of the 
assignee.2^ 

Under the systems of procedure in various states 
where legal and equitable relief is administered in 
one form of action, the assignee may bring an ac¬ 
tion joining all parties who are necessary for a 
complete determination of the controversy.^^ This 
is sometimes regarded as an action of law;30 and, 
where there are no others claiming any interest in 
the fund, or where all others, including the assignor. 


have been paid, the assignee may sue the debtor 
alone without joining those whose claims have been 
satisfied.3^ 

§ 127, — Conditions Precedent 

Conditions precedent, whether imposed by the terms 
of the assignment or of the claim assigned or by statute, 
must be complied with before an action may be main¬ 
tained. 

Since, as has been seen in section 114, the assignee 
of a chose in action takes it subject to the burdens 
to which it was subject when in the hands of his 
assignor, where the assignee of a contract seeks to 
enforce it by action, he must show that its condi¬ 
tions have been performed by himself or his as- 
signor.32 * xhe happening of a certain event is a 
condition precedent to a suit by the assignee for the 
enforcement of a chose in action, where by the 
terms of the, assignment it is to become effective 
only on the occurrence of such event.^^ 

All statutory conditions imposed on an assignee 
suing to enforce his rights should be complied with.^^ 

Insolvency of the assignor is not a prerequisite to 
a resort to an action by the assignee against the 
debtor. The assignment passes the right against the 
debtor irrespective of any right the assignee may 
have against his assignor.^ 5 

Demand, If a cause of action is complete in the 
assignor without further demand, no demand by 
the assignee is necessary as a condition precedent 
to his bringing suit;36 but such demand is a con¬ 
dition precedent where it is necessary to fix the 
debtor’s liability,^'^ or where the facts on which the 
debtor’s liability depends are peculiarly within the 
knowledge of the assignee.^^ 


23. Hertzka v. Von Rosen, (Tex.Civ. 
App.) 51 S.W.(2d) 1111. 

24s. Gause v. Pacific Gas & Electric 
Co., 212 P. 922, 60 Cal.App. 360— 
5 C.J. p 1000 note 88. 

Necessity of bringlzisr ^ parties 
In an action by a sublessee cts as¬ 
signee of rights for the failure to 
deliver water to leased lands in ac¬ 
cordance with a conditional contract 
between plaintiff’s lessor and defend¬ 
ant, the failure of plaintiff to make 
his lessor, as assignor, a party de¬ 
fendant, furnished the reason for 
sustaining demurrer for misjoinder 
of parties.—Gause v. Pacific Gas & 
Electric Co., 212 P. 922, 60 Cal.App. 
360. 

25. Gause v. Pacific Gas & Electric 
Co., supra—5 C.J. p 1000 note 89. 

28. James v. Newton, 8 N.E. 122, 
142 Mass. 366, 66 Am.R. 692. 

afiT. Xianigan v. Bradley, etc., Co., 24 
A. 505, 60 N.J.Eq. 201. 


28. Columbia Alliance Loan Society 
V, Schweidel, 19 Pa.Dist. & Co. 223. 

29. Martin v, Howe, 211 P. 463, 190 
Cal. 187—-Wiseman v. Sklar, 285 P. 
1081, 104 CaLApp. 369—5 C.J. p 
1000 note 92. 

Assignor cannot complain of a 
judgment directing that payment for 
services be made to assignee, where 
the assignor admitted that he was 
not entitled to anything for such 
services.—Wiseman v. Sklar, 285 P. 
1081, 104 CaLApp. 369. 

30. Delaware County v. Diebold 
Safe, etc., Co., (Ind.) 10 S.CL 399, 
133 U.S. 473, 33 L.Ed. 674—5 C.J. p 
1000 note 93. 

31. Insurance Co. of North America 
V. Martin, 37 N.E. 394, 139 Ind. 317 
—5 C.J. p 1000 note 94. 

32. Wash.—^Dahlhjelm Garages v. 
Mercantile Ins, Co. of America, 
270 P. 434, 149 Wash. 184. 

W.Va.—^Whan v. Hope Natural Gas 
Co., 94 S.E. 365, 81 W.Va. 338. 
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33. Stillman y. Dresser, 48 A. 1, 22 
R.I. 389. 

34. Fitzgerald Furniture Co. v. 
Metropolitan Life Ins. Co., 272 Ill. 
App. 138—5 C.J. p 986 note 10. 

Assignment of salary or commis¬ 
sions is not within the meaning of 
a statute requiring notice of pend¬ 
ency of suit in case of assignment 
of wages.—^Fitzgerald Furniture Co. 
V. Metropolitan Life Ins. Co., 272 Ill. 
App. 138. 

Notice to assignor of wages.— 
Snite V. New York Cent R. Co., 262 
Ill.App. 269. 

39. Hall V. BufCalo, 2 Abb.Dec.(N. 
Y.) 301. 

38. Ruse V. Bromberg, 7 So. 384, 88 
Ala. 619—5 C.J. p 986 note 7. 

37. Packard v. Long Island R. Co., 
101 N.Y.S. 660, 62 Misc. 98—5 C.J. 
p 986 note 8. 

38. Packard v. Long Island R. Co., 
101 N.Y.S. 660, 52 Misc. 98. 
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§ 128. - Control of Proceedings 

An assignee, although suing in the name of his as- 
signor, is entitled to control the suit except in cases of 
partial assignments. 

Although, as stated in the title Parties § 7 [47 C 
J. p 28 notes 66-74], in some respects the nominal or 
record plaintiff is the only person whom courts of 
law regard, for many purposes the party beneficially 
entitled is held to be the real party; and so, at com¬ 
mon law and sometimes by express statutory provi¬ 
sion, when an assignee uses the name of the as¬ 
signor as plaintiff, the assignee is considered the 
real, and the assignor merely the nominal, party.^^ 
The assignee for whose use the action is brought 
is entitled to control it,^® and the assignor may not 
interfere with any suit brought for the enforcement 
of the assignee’s rights,except to the extent of 
securing indemnity for costs>2 However, this right 
of the assignee to control the action exists only 
where the entire chose is assigned, and not where 
there is a partial assignment merely.-^s a nominal 
plaintiff, suing for the benefit of his assignee, can¬ 
not, by a dismissal of the suit on a collusive agree¬ 
ment with defendant, create a valid bar against a 
subsequent suit on the same cause of action.'^^ 

§ 129. By Trustee 

An assignee who may be regarded as trustee of an 
express trust may sue In his own name under statutory 
provisions permitting actions by such trustee, and fur¬ 
ther, under the common-law rule, the assignee may sue 
in the trustee’s name. 

A cestui que trust may cause a suit to be prose¬ 
cuted in the name of the trustee, on indemnifying 
him against costs, and the trustee can neither re¬ 
lease the right nor discontinue the action and. 


§ 131 

although the statute requires the action to be brought 
in the name of the real party in interest, the excep¬ 
tion provided in the case of a trustee of an ex¬ 
press trust enables an assignee, for the purpose 
of collecting and applying the proceeds to parties 
beneficially interested, to sue in his own name.46 

§ 130. Against Assignor 

An assignee may sue his assignor or a remote as¬ 
signor on a cause of action arising out of the assignment. 

At common law an assignee could not sue a re¬ 
mote assignor for lack of privity of contract with 
him;^7 under modern statutes any right exist¬ 
ing against a remote assignor may very generally 
be enforced by suit in the name of the subsequent 
or remote assignee.'*^ The right of an assignee to 
sue his assignor on an implied warranty of col¬ 
lectability of the chose assigned is, has been shown 
in section 101, conditioned on the exercise of due 
diligence in enforcing the claim against the debtor. 

§ 131. Against Assignee 

Although the assignee has assumed the obligations 
of the assignor under an assigned contract, the other 
party to the contract cannot, under the strict rules of 
common law, enforce such assumption. An equity on the 
part of the defendant in the chose in action may be en¬ 
forced against the assignee. 

If the contract of assignment contains a provision 
by which the assignee assumes the obligations of 
the assignor under a contract with a third party, by 
the strict rules of the common-law system of pro¬ 
cedure, such other contracting party may not sue 
the assignee at law for the enforcement of such 
covenant,but may sue in equity by way of subro- 


39. Idaho,—Casady v. Scott, 237 P. 
415, 40 Idaho 137. 

Va.—Clarksons v, Doddridge, 14 
Gratt. 42. 

5 C.J. p 984 note 82. 

Liability of person suing in an¬ 
other's name for costs see Costs § 
114 [15 aj. p 98 note 72-p 99 
note 89]. 

40. Idaho.—^Casady v. Scott, 237 P. 
415, 40 Idaho 137. 

N.J.—Jennings v. Studebaker Sales 
Corporation of America, 170 A. 626, 
112 N.J.Law 399. 

5 C.J. p 984 note 83. 

Control of actions generally see Par¬ 
ties § 7 [47 aj. p 29 notes 94-98]. 

41. Mandeville v. Welch, (D.C.) 5 
Wheat.(U.S.) 277, 6 L.Ed. 87—5 C. 
J. p 984 note 84. 

Assignor cannot dismiss a suit in 
his name for the use of the assignee. 
—Cunningham v. Carpenter, 10 Ala. 
109—5 C.J. p 984 note 84 [b]. 


42. Southwick v. Hopkins, 47 Me. 
362—5 C.J. p 984 note 78. 

Right to indemnity see Costs $ 114 
[15 C.J. p 98 notes 79, 80]. 

43. Creighton v. Hyde Park, 6 Ill. 
App. 272—5 C.J. p 984 note 86. 

Rights of attorney taking partial 
assignment to secure contingent 
fee see Attorney and Client § 187. 

44. Mandeville v, Welch, (D.C.) 6 
Wheat.(U.S.) 277, 6 L..Ed. 87—5 
C.J. p 984 note 87. 

45. Ex p. Randall, 42 So. 870, 149 
Ala. 640—5 C.J. p 1001 note 95. 

Action by beneficiary in name of 
trustee generally see Trusts § 361 
[66 C.J. p 862 notes 90-92], § 362 
[66 C.J. p 865 notes 63-65]. 

40. James v. Lederer-Strauss & Co,, 
233 P. 137, 32 Wyo. 377—5 C.J. p 
1001 note 96, p 996 note 66. 

Actions by trustee of express trust 
see Parties § 11 [47 G.J. p 37 note 
46-p 40 note 79]. 
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47. Ky.—Cline v. Edwards, 7 Ky.Op. 
622, 

W.Va.—Broaddus Inst. Trustees v. 
Siers, 69 S.E. 468, 68 W.Va. 125, 
Ann.Cas.l912A 920. 

5 C.J. p 976 note 6, 

48. Broaddus Inst. Trustees v. Siers, 
supra. 

Certificate of bank stock is not a 
"writing,” within Code (1913) c 99 
§§ 14, 15 (§§ 4373, 4374), giving the 
"assignee of any bond, note, ac¬ 
count, or writing not negotiable” the 
right to maintain any action against 
the remote assignor which the im¬ 
mediate assignee could have brought. 
—Toung V. Garred, 112 S.E. 181, 90 
W.Va. 767, 23 A.L.R. 1317. 

49. Goodyear Shoe Mach. Co. v. 
Dancel, (N.T.) 119 F. 692, 56 C.C. 
A. 300. 

Liability of assignee on contract as¬ 
signed see supra § 107. 

Right of action on contract for bene¬ 
fit of third person generally see 
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gation to the rights of the assignor however, as I may question plaintiffs lack of title or the right to 


will be seen from the title Contracts § 519 [13 CJ. 
p 70S note 4], the more liberal rule and the one which 
may be said to be the prevailing rule in this country 
is that a third person may sue to enforce a contract 
made for his benefit although he is a stranger both 
to the contract and to the consideration. The mak¬ 
er of a nonnegotiable contract may have it cancelled 
in equity for fraud in its procurement as against 
an assignee for value without notice.5i 

§ 132. Defenses 

A debtor may, generally, assert against an assignee 
all equities or defenses existing against the assignor 
prior to notice of the assignment, any matters rendering 
the assignment absolutely invalid or ineffective, and the 
Jack of piaintiff's title or right to sue; but, if the assign¬ 
ment is effective to pass legal title, the debtor can¬ 
not interpose defects or objections which merely render 
the assignment voidable at the election of the assignor 
or those standing in his shoes. 

As shown in sections 114-117 supra, a debtor, who 
has not estopped himself with respect thereto, may 
generally assert against the assignee all equities or 
defenses existing or acquired against the assignor 
prior to the time that the debtor received notice of 
the assignment. Also, the debtor may assert as a 
defense any matter which renders the assignment 
absolutely invalid or ineffective,52 such as, the non¬ 
assignability of the right attempted to be assigned,53 
or a prior revocation of the assignment;®^ and he 


sue.5® 

If, however, the assignment is effective to pass 
legal title, the debtor cannot defend by interposing 
matters or objections which merely affect the va¬ 
lidity of the assignment as between the assignee and 
assignor or render it voidable at the latter's elec¬ 
tion,5® or the election of his creditor ;57 nor can 
the debtor question the motive or purpose underlying 

the assignment.® 3 

Generally speaking, where the legal title passes 
by an assignment, the assignee may maintain an 
action based on his title, and it is immaterial wheth¬ 
er or not he paid any consideration therefor ;53 but 
in an action by an assignee defendant may contro¬ 
vert the allegation of ownership, and on this ques¬ 
tion the payment of a consideration for the assign¬ 
ment is a relevant fact to be considered.®^ 

Defenses ivhich the assignor might have set up 
to a set-off or counterclaim against him will be avail¬ 
able to the assignee,®! and matter in avoidance of 
a plea in bar by the debtor, which would have been 
available to the assignor, may be pleaded by his 
assignee.®^ 

§ 133. Jurisdiction and Venue 

Whether the action is at law or in equity and the 
jurisdiction of courts of law and equity as dependent 


Contracts § 519 [13 C,J. p 703 note 
87-p 713 note 52], 

50. Goodyear Shoe Mach. Co. v. 
Dancel, supra, 

51. J. W. McNees Motor Co. v. 
Brumfield, 126 So. 898, 157 Miss. 
132. 

52. General Film Co. v. Sampliner, 
(Ohio) 252 P. 443, 164 C,C.A. 367. 

Right to question validity of as¬ 
signment in general see supra § 
81. 

53. U.S.—General Film Co. v. Sam¬ 
pliner, <C.C.A.Ohio) 252 P. 443, 
164 C.C.A. 367. 

Ga.—^Atlanta Finance Co. v. Southern 
Ry. Co., 84 S.E. 147, 15 Ga.App. 663. 
Wyo.—^Williams v. McWhorter, 218 
P. 791, 30 Wyo. 229. 

5 C.J. p 1001 notes 8, 9. 

54. Shearer v. Shearer, 72 S.E. 428, 
137 Ga, 51. 

55. N.T.—Smith v. New York Coop¬ 
erage Co., 71 N.Y.S. 479, 35 Misc. 
203. 

Ohio.—Shields v. Cincinnati Traction 
Co., 13 Ohio N.P.(N.S.) 133. 

5 C.J. p 930 note 4, p 1001 note 10. 
Title or right of assignor or as¬ 
signee to sue see supra §§ 122-128. 
SB. Minn.—^Hayday v. Hammermill 
Paper Co., 223 N.W. 614, 176 Minn. 
315, 63 A.L..R. 210. 


R.I.—Goodman v. Zitserman, 134 A. 
4, 47 R,I. 466. 

Tex.—^E1 Paso & S. W. Co. v. Huds¬ 
peth, Wallace & Harper, (Civ.App.) 
255 S.W. 772. 

5 C.J. p 940 note 15, p 962 note 15, 
p 983 note 70, p 1001 note 2. 

Prand 

The fact that the assignors might 
have a valid cause of action against 
the assignee because of fraud prac¬ 
ticed on the assignors did not affect 
the legal title of the assignee and 
could not be proved by defendant in 
action on the assignments.—In re 
Holden, 2 N.E,(2d) 631, 271 N.Y. 212, 
reversing 275 N.Y.S. 867, 243 App. 
Div. 543. 

Ultra vires 

The debtor cannot defend on the 
ground that the plaintiff assignee ex¬ 
ceeded its corporate powers in taking 
the assignment.—single Mfg. Co. v. 
Scales. 172 P. 169, 36 Cal.App. 410. 

57. Blackford v. Westchester F. Ins. 
Co., <Ind.T.) 101 P. 90, 41 C.C.A. 
226—5 C.J. p 940 note 15. 

55. Minn.—^Hayday v. Hammermill 
Paper Co., 223 N.W. 614, 176 Minn. 
315. 63 A.L..R. 210. 

N.Y.—^Hoppe V. Russo-Asiatic Bank, 
193 N.Y.S. 250, 200 App.Div. 460—^ 
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Birdsall v. Read, 176 N.Y.S. 369, 
188 App.Div. 46. 

W.Va.—Siever v. Klots Throwing Co. 
of West Virginia, 132 S.E. 882, 101 
W.Va. 457. 

Motive as affecting validity of as¬ 
signment see supra § 67. 

Purpose or motive as bearing on 
question of real party in interest 
see supra § 125 a (3) (c) cc. 

59. W.Va.—Siever v. Klots Throw¬ 
ing Co. of West Virginia, 132 S.E. 
882, 101 W.Va. 457. 

Wyo.—Eller v. Salathe, 12 P.(2d) 
386, 44 Wyo. 369. 

5 C.J. p 930 notes 3, 6, 5 C.J. p 962 
notes 16, 17. 

Necessity to render plaintiff assignee 
real party in interest see supra 
§ 125 a (3) (c) cc. 

60. Muller v. Witte, 62 A. 756, 78 
Conn. 495—5 C.J. p 930 note 4. 

61. Iowa.—^Miller v. Centerville, 11 
N.W. 631, 57 Iowa 640. 

Mich.—Spicer v. Bonker, 8 N.W. 518, 
45 Mich. 630. 

N.Y.—Thompson v. Sickles, 46 Barb. 
49. 

W.Va.—Walker v. Burgess, 30 S.E. 
99. 44 W.Va. 399, 67 Am.S.R. 775. 

62. Smith V. Cottrel, 8 Baxt.(Tenn.) 
62. 
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on the party bringing the action or suit has already 
been discussed in sections 120-131. The venue of 
the proceeding, being, in the absence of any specific 
statutory provision, controlled by the same rules, 
as are applicable to other civil actions, is discussed in 
the title Venue of this work [67 C.J. pp 1-225]. 

§ 134. Time to Sue and Limitations 

An action must be brought within the period, If any, 
fixed by statute and without laches where the action is 
equitable. 

If there is a statute limiting the time within which 
an assignment may be enforced, such as an assign¬ 
ment of wages, the action must be brought within 
the statutory limitation.^^ In the absence of such a 
statute, the general rules as to limitations of actions, 
as discussed in that title, apply. 

Laches. While laches on the part of an equitable 
assignee may be a good defense, a delay of one 
year,64 or three years,^^ has been held not to be 
sujfificient to bar recovery, at least where defendant 
was not prejudiced by such delay. 

§ 135. Parties 

a. Assignor 

b. Assignee 

c. Amendments 

a. Assignor 

(1) In actions at law 

(2) In suits in equity 

(1) In Actions at Law 

(a) In general 

(b) Where assignee sues as trustee of ex¬ 

press trust 

(c) Where part of chose is assigned 


(a) In General 

Where the assignee has the right to sue either under 
express statutory permission or as the real party in in¬ 
terest, the assignor Is not a necessary party unless he 
retains an interest In the property assigned. 

Where the assignee has the legal title, or under 
the statutory provisions already considered in sec¬ 
tion 125 authorizing a suit by the assignee in his own 
name, or requiring suit to be brought by the real 
party in interest, it is not generally necessary to join 
the assignor in an action by the assignee to enforce 
the assigned claim,®® and, according to the rules in 
some jurisdictions, he is not a proper party.®7 Also, 
under statutes allowing suit by the real party in in¬ 
terest, the assignee under an equitable assignment 
may sue without joining the assignor.®® Under these 
principles it has been held that the assignor need 
not be joined, although there was no consideration 
for the assignment,®® or the assignment is for col¬ 
lection merely,70 or was made as collateral securi¬ 
ty ;7i and it has been held that an assignor who has 
parted with his entire interest may not be joined 
with the assignee, and that a demurrer for such 
misjoinder will be sustained,7^ although, where the 
assignor still has an interest in the property assigned, 
he is a proper party.73 In actions under the codes, 
where the nature of the action is changed by the 
answer from a simple action at law to one to be 
resolved by reference to equitable principles, it is 
proper for the court to require the assignor to be 
brought in in order that a complete determination 
of the controversy may be had.74 

If the thing transferred is not assignable^ so as 
to pass the legal title to the assignee, even though 
the assignee sues in his own name, the statutes in 
some jurisdictions require that the assignor be join¬ 
ed, either as plaintiff or defendant.75 In the case 


63. Liberty Finance Co. v. Schliss- 
ler. 170 A. 173, 165 Md. 585. 

64i Columbia Alliance Loan Co. v. 
Schweidel, 19 Pa.Dist & Co. 223. 

65. Palmer v. Palmer, 91 A. 281, 
112 Me. 149. 

66. Ariz.—United Verde Extension 
Mining Co. v. Ralston, 296 P. 262, 
37 Ariz. 554. 

Ind.—Cole v. Merchants Bank, 60 
Ind. 350—Clark v. Spangljsr & 
Grouleff Lumber Co., 135 N.E. 890, 
78 Ind.App. 613. 

Ky.—^Harvey v. Rogers, 191 S.W. 
894, 174 Ky. 176. 

Ohio.—^Allen v. Miller, 11 Ohio St. 
374. 

Okl.—^Purdom v. Shock, 184 P. 125, 
76 Okl. 159. 

Pa.—Ronca v. British & Foreign Ma¬ 
rine Ins. Co., Limited, of Liverpool, 
England, 172 A. 475, 314 Pa. 449 . 

6C.J.S.-75 


Tex.—First State Bank & Trust Co. 
V. First Bank of Truscott, (Civ. 
App.) 32 S.W.(2d) 494—Senter v. 
Garland, (Civ.App.) 298 S.W. 614 
—^E1 Paso & S. W. Co. V. Hudspeth, 
Wallace & Harper, (Civ.App.) 255 
S.W. 772. 

5 C.J. p 1002 note 16. 

Representative of assignor 
Where a check delivered shortly 
before the drawer’s death was in¬ 
tended as an assignment to the 
payee, in payment of her debt 
against the drawer, she had no claim 
against the drawer’s estate and it 
was not necessary for her to make 
the administrator a party to her 
suit against the bank.—^Dunlap v. 
Commercial Nat. Bank of Los An¬ 
geles, 195 P. 688, 50 Cal.App. 476. 

67. Lamon v. Perry, 125 S.B. 907, 
98 Ga.App. 248. 
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68. Tornquist v. Johnson, 13 P.2d 
405, 124 Cal.App. 634. 

69. Wardner v. Jack, 48 NW. 729, 
82 Iowa 435—5 C.J. p 1002 note 
17. 

70. Cal.—Toby v. Oregon Pac. H. 
Co., 33 P. 550, 98 Cal. 490. 

Wash.—State v. King County Super. 

Ct 121 P. 847, 67 Wash. 355. 

5 C.J. p 1002 note 18. 

71. Marker v. Gillam, 154 P. 351, 54 
Okl. 766—5 C.J. p 1002 note 19, 

72. Alexander v. Gloversville, 97 N 
Y.S. 198, 110 App.Div. 791—5 C.J. 
p 1002 note 20. 

73. Webb V. Casassa, 255 P. 541, 82 
Cal.App. 307. 

74ki State v. Superior Court for King 
County, 121 P. 847, 67 Wash. 855. 
75. Ark.—Temple Cotton Oil Co. v. 
Davis, 268 S.W. 38, 167 Ark. 448 
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of an assignment not authorized by statute, it is 
not necessary otherwise under the codes to make 
the assignor a party plaintiff; it is sufficient that 
he be made or become a party to the action, so that 
his rights as well as the rights of the assignee and 
of the party owing the claim may be adjudicated.*^® 
However, where no title passes by an attempted as¬ 
signment for the reason that the subject matter is 
such that it will not pass by assignment, the assignor 
is a necessary party to a suit by the attempted as- 

signeeJ^ 

In an action against an assignee of a contract 
which recognizes the right to assign, his assignor 
is not a necessary party.*^® 

(b) Where Assignee Sues as Trustee of Ex¬ 

press Trust 

An assignee suing as trustee of an express trust 
need not Join his beneficiary. 

Although under the code an action is to be brought 
by the real party in interest, if the assignee of a 
chose holds for the benefit of another, or under an 
agreement is bound to account to another for the 
proceeds of the chose, he is in a number of states 
regarded as the trustee of an express trust, and, as 
such, permitted to sue in his own name without join¬ 
ing his beneficiary.^® 

(c) Where Part of Chose Is Assigned 

In case of a partial assignment the assignor and as¬ 
signee must Join, as must ail of the assignees where 
there are several. 

As has been noted in section 126, in cases of a 
partial assignment, the assignor and assignee, in the 
absence of statutory restriction, may join in an 
action to enforce it, but in the absence of a statutory 


permission or an acceptance of the assignment by 
defendant the assignor cannot sue alone; however, 
a complaint has been held not objectionable for want 
of proper parties, where the assignor who refused 
to join as plaintiff was made defendant.®® Where 
there are several assignees of a debt, all should join 
in an action to enforce it.®i 

(2) In Suits in Equity 

(a) In general 

(b) Where assignment is absolute 

(c) Where assignment is not absolute 

(a) In General 

The assignor is a proper, and sometimes a neces¬ 
sary, party to a proceeding in equity. 

Irrespective of statutory provisions affecting pro¬ 
ceedings in equity, usually, where suit is brought 
in equity by an assignee, the assignor should be 
made a party where a complete determination of the 
controversy requires his presence, and where it is 
necessary in order to conclude him, or to protect 
his rights or those of defendant; and, in such case, 
if he is omitted, the court will order that he be 
brought in, under the general rules of equity prac- 
tice.®2 It has also been said that the assignor is a 
proper party in any case where a bill is filed by his 
assignee.®® There are cases from which it appears 
that the joinder of the assignor and the assignee as 
complainants is not objectionable where convenience 
will be promoted thereby, or defendant will be 
protected.®^ 

(b) Where Assignment Is Absolute 

The assignor is not a necessary party to a proceeding 
In equity to enforce an absolute assignment, unless the 
assignment is controverted by him. 


—^National Fire Ins. Co. v. Pettit- 
Galloway Co., 248 S.W. 262, 167 
Ark. 333—Collier v. Trice. 9S S.W. 
174, 79 Ark. 414. 

Ind.—Carskaddon v. Pine, 68 N.B. 
844, 154 Ind. 410. 

Ky.—Pond Creek Coal Co. v. Hiley 
Lester & Bros., 188 S.W. 907, 171 
Ky. 811—^McGuire v. McGuire,. 8 
Ky.Op. 253. 

5 C.J. p 1002 note 21 

Excuse for nonjoinder 
A mere allegation that assignors 
whose names could be obtained are 
unknown and cannot be found does 
not excuse joining them as parties. 
—^Pond Creek Coal Co. v. Riley Les¬ 
ter & Bros., 188 S.W. 907, 171 Ky. 
811. 

Baising itesne 

Where an allegation by the as¬ 
signee of merchandise coupon books 
issued by defendant that, by a. well- 
known, custom, such books circulated 


freely In the community was denied 
by the answer, such denial raised 
an issue as to the right of the as¬ 
signee to sue thereon without join¬ 
ing the assignor, and it was error 
to sustain a demurrer to the answer. 
—Pond Creek Coal Co. v. Riley Les¬ 
ter & Bros., 188 S.W. 907, 171 Ky. 
811. 

76. Columbus Mining Co. ▼. Combs, 
26 S.W,2d 26, 283 Ky. 476. 

77. Zabriskie v. Smith, 18 N.T. 322, 
64 AmuD. 561. 

78. Horne v. Watrous, 89 P. 186, 10 
Wash. 626. 

78. Iowa.—^Barrett v. Chicago, etc., 
Ry. Co., 175 N.W. 950, 190 Iowa 
609. 

Minn.—Canty v. Bockenstedt, 212 N. 
W. 905. 

Mo.—Citizens’ Trust Co. v. TindJe, 
I 199 S.W. 1025, 272 Mo. 681—Howe 
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V. Mittelberg, 70 S.W. 396, 96 Ma 
App. 490. 

N.Y.—Wetmore T. Hegeman, 88 N.T. 
69. 

N.C.—^Union Trust Co. v. Wilson, 108 
S.E. 500, 182 N.C. 166—Wynne v. 
Heck, 92 N.C. 414. 

S.D.—Citizens Bank v. Corkings, 70 
N.W. 1058, 9 S.D. 614, 62 Am.S.R. 
891. 

5 C.J. p 1003 note 22. 

80, Thos. D. Campbell & Co. v. Hole- 
han, 192 P. 121, 48 Cal.App. 668. 

81. Allard v. Orleans Nav. Co., 14 
La. 27—5 C.J. p 1003 note 27. 

82i Hobart v. Andrews, 21 Pick. 

(Mass.) 526—5 C.J. p 1004 note 29. 
In proceeding to enforce partial as¬ 
signment see supra S 126 a 

83. * Broughton v. Mitchell, 64 Ala. 
210—5 C.J. p 1004 note 30. 

84, Wilson v, Davidson County, 3 
I TonnCh. 536—^5 C.J. p 1004 note 8L 
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Where the assignment is absolute and uncondition¬ 
al, leaving no equitable interest whatever in the 
assignor, and no question is raised as to the extent 
of the assignment or its validity, and the assignor 
will be unaffected by the decree, he need not be 
made a party to a suit instituted by the assignee.^® 
Where the assignor repudiates the assignment, he is 
an indispensible party,S6 and, if there is a contro¬ 
versy between the assignor and the assignee touch¬ 
ing the assignment, the court will direct the as¬ 
signor to be made a party for the protection of all.^^ 

(c) Where Assignment Is Not Absolute 

An assignor In whom there remains rights and lia¬ 
bilities which may be affected by the decree is a neces¬ 
sary party. 

If the assignment of a chose in action is not abso¬ 
lute or unconditional, and there are remaining rights 
or liabilities of the assignor which may be affected 
by the decree, or where the extent or validity of the 
assignment is controverted, the assignor is a nec¬ 
essary party ;88 and this is true both where the 
assignor retains an interest in the chose, and where 
there remains a liability on his part^O . 

b. Assignee 

(1) In actions at law 

(2) In suits in equity 

(1) In Actions at Law 

The assignee is not a necessary party to a suit by 
the assignor, unless necessary to the protection of the 
defendant or to a complete determination of the con¬ 
troversy. 

In an action in the name of the holder oi the 
legal title at law the assignee, or usee, is, as has 
been seen in section 122, ordinarily not a necessary 
party; but the assignee may be a necessary and in¬ 
dispensable party, where, unless the assignee is 
bound, the debtor cannot rely on the judgment as 
res ad judicata in another suit on the demand,^ ^ and 


under the rules under the codes permitting the join¬ 
der, as parties plaintiff or defendant, of all persons 
necessary to a complete determination of the cause, 
one having an equitable interest in an employee’s 
claim for wages to the extent of credit furnished 
may be a proper party defendant to an action by 
the employee to recover the wages.^^ In case of a 
partial assignment it has been held that, although the 
assignee should be made a party, under rules requir¬ 
ing the joinder of all parties in interest, he need 
not be made a formal party, where he files a pleading 
agreeing to be bound by the judgment and fur¬ 
ther, that the assignment to an attorney of a con¬ 
tingent interest in the*amount to be recovered does 
not make him such an interested party that he must 
be joined in the action.94 

(2) In Suits in Equity 

The assignee is a proper, and sometimes a necessary, 
party to a proceeding in equity by or against the as¬ 
signor. 

Where it appears in a proceeding in equity that 
the subject matter, or an interest therein, has been 
assigned, the assignee is a proper,86 and sometimes 
a necessary,®® party to a proceeding brought by the 
assignor, or against him;®^ and this is true, although 
the assignment is only for the purpose of collateral 
security.®® So, the assignee of part of a claim may 
file an intervening petition in a suit by the assignor 
against the debtor.®® However, if the assignment 
is void, the assignee is not a necessary party to a 
suit by the assignor against the debtor.^ The as¬ 
signee is a necessary party to any independent suit 
brought to stay the proceedings to enforce, or which 
interferes with his control of, his right as assignee.^ 

c. Amendments 

In equity, and under statutory provisions, amend¬ 
ments as to parties are liberally permitted. 

Under a statute authorizing a court to allow 
amendments in form or substance in furtherance 


85. Mass.—-Westminster Nat. Bank 
V Grausteln, 170 N.E. 621, 270 
Mass. 666, certiorari denied Grau- 
stein V. Westminster Nat Bank, 51 
S.Ct 80, 282 U.S. 876, 76 L.Ed. 773, 

Nev.—Nevada Cornell Silver Mines 
V. Hankins, 279 P. 27, 61 Nev. 420. 

5 C.J. p 1004 note 32. 

86. Brown v. Fletcher, (N.T.) 231 
P. 92, 145 C.C.A. 280. 

87. Beach v. White, Walk. (Mich.) 
495—6 C.J. P 1006 note 33. 

88. Hubbard v. Manhattan Trust 
Co., (N.T.) 87 F. 51, 30 GGA. 620 
—5 C.J. p 1005 note 34. 

89. Cook V. Bidweil; (C.b.Pa:) 8 P. 
462—5 aj. 100^5^ note 


Partial assignments generally see su¬ 
pra $ 126 c. 

90. Kenedy Town, etc., Co. v. Vic¬ 
toria First Nat Bank, (Tex.Civ. 
App.) 136 S.W. 658—6 C.J. P 1005 
note 36. 

91. Gregg v. Stark, 17 P.(2d) 766, 
128 CaLApp. 434—6 C.J. p 1005 note 
37 [a], Cb]. 

92. Reid V. Hennessy Co., 124 P. 273, 
45 Mopt 462. 

98. Missouri, K. & T. By. Co. v, 
Hicks, (Tex.Civ.App.) 194 S.W. 
1145. 

94. Chicago, R. I. & G. Ry. Co. v, 
Coslo, (Tex.Civ;App.) 182 S.W. 99. 

95. Mo van v: Hays, 1 Johns.Ch.(N. 
T.) 339—5 aj. p 1005 note 39. 
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98. Theriot v. Daigle, 51 So. 292, 125 
La. 363—5 C.J. p 1006 note 40 

97. Jefferson County Sav. Bank v. 
Jeffers, (Ala.) 39 So. 228—6 C.J. 
p 1006 note 41. 

98. Ridgway v. Bacon, 25 N.T.S. 651, 
72 Hun 211. 

99. Phillips V Edsall, 20 N.E. 801, 
127 Ill. 635—5 C.J. p 1006 note 43. 

1. Schmitt V. Dooling, 140 S.W. 197, 
145 Ky. 240, 36 L.R.A.(N.S.) 881, 
Ann.Cas.l913B 1078. 

2. Conn.—Colbourn v. Rossiter, 2 
, Cqnn. 503. 

N.Y.—Miimford v. Sprague, 11 Paige 
438—Chase v. Chase, 1 Paige 198. 

5 C.J. p 1006 pote 45. 
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of justice, it is held that new parties cannot be 
brought into actions at law;^ and it has been held 
that an amendment on the trial cannot be permitted 
to insert the holder of the legal title, where the ac¬ 
tion is brought in the name of the equitable owner.'* 
However, in equity amendments as to parties will 
be permitted to bring the proper persons before the 
court, who have an interest in the subject matter of 
the suit and whose presence is necessary for a com¬ 
plete and final determination thereof.5 Under vari¬ 
ous statutes great liberality is exercised in permit¬ 
ting the curing of mistakes as to parties in actions 
by assignees or by assignors as nominal plaintiffs, 
as by permitting the substitution of the holder of 
the legal title as plaintiff for the use of the bene¬ 
ficial owner;® by striking out the nominal plaintiff 
where the assignee has the legal title or is entitled to 
sue in his own name f by the substitution of one nom¬ 
inal plaintiff for another, as where the assignor was 
dead when the action was brought in his name, and 
under the statute such action does not abate;® by 
bringing in the assignee as a party when it is made 
to appear that plaintiff has assigned his right by 
an absolute assignment, although he may have some 
beneficial interest;® and by showing that the suit is 
brought by the assignee for the use and benefit of 
the assignor.!® Also, where an action is brought in 
the name of the assignor, it is proper to allow an 
amendment to show that the action is for the use 
of the assignee,!! 

§ 136. Pleading 

The general rules of pleading apply to actions In¬ 
volving assignments. 

In the absence of a statute to the contrary, the 
rules applicable to civil actions generally, as dis¬ 
cussed in the title Pleading, apply to actions in¬ 
volving assignments.!® 


Particular applications of these rules with regard 
to the pleadings will be discussed in the succeeding 
sections. 

Demurrer, Demurrer is a proper method of rais¬ 
ing the objection that the petition does not allege 
facts sufficient to give the court jurisdiction,!® that 
the assignor is not made a party to the action, 
that the declaration fails to state that the assign¬ 
ment was in proper form, as that it was in writ¬ 
ing,!® that profert has not been made of the assign¬ 
ment,!® or that plaintiff's declaration does not refer 
to a copy of the account and its assignment; !7 but 
the objection that the act of a corporation assignee 
in acquiring the claim sued on was ultra vires may 
not be raised by demurrer.!® The objection of non¬ 
assignability of the claim sued on is available on 
demurrer to the declaration.!® 

An answer objectionable for defect of parties is 
also bad on demurrer.®® 

§ 137. — Declaration, Complaint, or Peti¬ 
tion 

a. In general 

b. Title and right to sue 

c. Allegations as to assignment 

d. Demand on debtor or assignor 

e. Promise of debtor 

f. Present right of recovery; 

a. In General 

Plaintiff’^ initial pleadings must state facts sufficient 
to entitle him to recover. 

Following the rules of pleading generally, the 
complaint, petition, bill, or declaration in an action 
or suit arising from or under an assignment must 
state facts sufficient to entitle plaintiff to recover,®! 
and this rule applies whether the proceeding is be¬ 
tween assignees,®® between the assignee and as- 


a. Wood v. Metropolitan L. Ins. Co., 
56 N.W. 8, 96 Mich. 437—5 C.J. 
p 1006 note 54. 

4. Nelson v. Marly, 2 Ter^.CTenn.) 
576—5 C.J. p 1006 note 65. 

5. Hubbard v. Manhattan Trust Co., 
(N.Y.) 87 F. 51, 30 C.C.A. 520— 
5 C.J. p 1006 note 56, 

61 Traders' Ins. Co. v. Mann, 45 S. 
B. 426, 118 Ga 381—5 C.J. p 1006 
note 57. 

GratnltoTLS asslgfnea 
Where it appears at the trial that 
plaintiflC is a gratuitous assignee of 
a cause of action, the assignor and 
real party in interest may be sub¬ 
stituted*.-—Bro cal V, Molina^ 6 Phil¬ 
ippine 507, 4 Off.Gaz. 141. I 

7. Richmond, etc., R. Co. v. Be-1 


dell, 15 &E. 676, 88 Ga. 591—5 
C.J. p 1006 note 58. 

8. Lewis V. Austin, 11 N.E. 638, 144 
Mass. 383—5 C.J- p 1006 note 59. 

9. Hood V. Hood. 85 N.T. 661. 

10. Plainer 7. Ryan, 69 A. 1007, 76 
N.J.Law 239—5 C.J, p 1007 note 61. 

11. Lozier v. Admy, 5 Pa.Dist. & Co. 
69. 

12 . Hall V. Cincinnati, etc., R. Co., 
1 Dlsn. 58, 12 Ohio Dec. (Reprint) 
485—5 C.J. p 1007 note 62, 

13. Glendale Lumber Co. v. Beek- 
man Lumber Co., 133 S,W. 384, 152 
Mo.App. 386. 

14^ Dickinson v, Tysen, 119 N.T.S. 
269, 125 App,Diw 7.35—6 C.J. p 
1012 note 33. 


15. Phipps V. Bacon, 66 N.B. 414. 
183 Mass. 5. 

16. Shields v. Barden, 6 Ark. 469— 
6 C.J. p 1012 note 35. 

17. Lassiter v. Jackman, 88 Ind. 118. 

18. Glendale Lumber Co. v. Beek- 
man Lumber Co., 133 S.W. 384, 152 
Mo.App. 386. 

19. Wilson V. Shrader, 79 S.B. 1083, 
73 W.Va. 1015. 

20. Allen V. Jerauld, 31 Ind. 372. 

21. Cal.—^U, S. Fidelity & Guaran¬ 
ty Co. V. City of Los Angeles, 203 
P. 161, 55 Cal.App. 209. 

Fla.—^Palm Beach Co. v. Croker, 146 
So. 230, 108 Fla. 265. 

5 C.J. p 1007 note 63. 

22. BiU held siifficie]rt.^U. S. Fidel- 
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signor,23 between the assignee and the debtor,24 or 
whether the suit is brought by a third person claim¬ 
ing a right to the property assigned.25 According¬ 
ly, the complaint must allege the ultimate facts 
which plaintiff is required to prove at the trial. For 
example, where plaintiff must return certain notes 
upon payment of the funds assigned, his failure 
to plead a tender of such notes upon his demand 
for payment is fatal.26 

The petition or complaint need not negative mat¬ 
ters of defense.27 Accordingly, where the suit is 
between assignees to determine priority, the petition 
or bill cannot be successfully attacked for failure 
to state the exact nature and extent of defendant’s 
interest.23 Likewise, in an action by the assignee 
against the debtor, failure of consideration is a de¬ 
fense to be raised by the debtor, and the assignee’s 
complaint is not defective for failing to negative 
such a defcnse.23 

Immaterial or unnecessary matters need not be 
alleged,30 and where the petition sets out with suf¬ 
ficient detail all the allegations essential to state 
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a cause of action, it is not demurrable for failure 
to detail collateral facts.31 

Actions against assignee. In accordance with the 
rules already set out in section 107 that an assignee 
of a contract, who assumes it makes it his own in 
so far as his liability is concerned, a pleading which 
describes a contract which has been assumed by de¬ 
fendant as defendant’s contract, while not the clear¬ 
est and most definite in point of detail, is not incor¬ 
rect nor deficient in its allegation of liability.32 A 
pleading, however, which does not aver that the 
assignee assumed or became bound by the contract 
of the assignor is, in such an action, insufficient^^ 

Equitable relief. Where plaintiff relies on an 
equitable assignment as the basis of his action, his 
pleadings must state facts sufficient to entitle him 
to the relief asked. For example, he must allege 
facts sufficient to show the assignor’s relinquish¬ 
ment of control over the alleged right assigned.34 
Where both legal and equitable relief are adminis¬ 
tered in the same form of action, the complaint 
must be framed for equitable relief, where the as- 
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ity & Guaranty Co. v. First Nat. 
Bank, 140 So. 765, 224 Ala. 375. 

23. Breach of covenant 

Where the assignor covenants that 
the claim assigned shall realize a 
certain amount, a petition by the as¬ 
signee against the assignor which 
alleges a breach of the covenant 
is sufficient, even though no legal 
proceedings have been taken against 
the obligor,—^McConkey Realty Cor¬ 
poration V. Wildermuth, 212 N.Y.S. 
216, 214 App.Div. 396. 

Petition held not one in trover 

Where an employee, after assign¬ 
ing his salary, in disregard of the 
transferee’s rights collected it, and 
the transferee’s petition did not iden¬ 
tify or describe the particular money 
received by the employee, the suit 
is not to be construed as one in tro¬ 
ver, although alleging that defendant 
was in possession of lawful money, 
the property of plaintiff, and refused 
to turn it over to plaintiff, and that 
such retention constituted conver¬ 
sion. Accordingly, it was error to 
dismiss the petition for failure to 
set out a particular description of 
the money alleged to have been pur¬ 
chased.—Atlanta Finance Co. v. 
Lunsford, 124 S.E. 813, 32 Ga.App. 
787. 

Beg,iiest of assignee 

A complaint, stating that plaintiff 
sold, assigned, and set over to de¬ 
fendant an option contract to pur¬ 
chase landSj jand that in pursuance 
and by Virtue thereof defendant 
thereafter purchased the land, and 
that the reasonable price to be paid 
plaintiff for such assignment of the 


option was a specified sum, was in¬ 
sufficient to state a cause of action, 
in the absence of allegations of the 
reasonable value of the option, and 
that it was assigned to defendant at 
his special Instance and request.— 
Awbery v. Schmidt, 211 P. 846, 66 
Mont. 265. 

24. Jobes V. Miller, 209 S.W. 649, 

201 Mo.App. 45. 

Money due plaintiff 

Complaint held to allege sufficient¬ 
ly that particular fund was due as¬ 
signee and that defendant wrongful¬ 
ly paid the fund over to assignor aft¬ 
er notice of the assignment.—A. O. 
Anderson & Co. v. Lamborn, 184 N. 
T.S. 88, 112 Misc. 235. 

Pleadings held to state cause of 
action.—Mann v. Butcher, 101 So. 
595, 211 Ala. 669—^Kintz v. Scully 
Steel & Iron Co., 110 N.E. 986, 184 
Ind. 169—^Wightman v. Wightman, 
160 N.Y.S. 75, 173 App.Div. 701— 
Bush V, Gholson, (Tex.Civ.App.) 273 
S.W. 703. 

25w Complaint of the surety on a con¬ 
tractor’s labor and material bond to 
restrain the issuance of a warrant to 
the assignee of the contractor, was 
held to show no sufficient allcTation 
of fraud or fraudulent intent on the 
part of the contractor or the assignee 
sufficient to subject the funds to the 
claims of the surety.—^U. S. Fidelity 
& Guaranty Co. v. City of Los An¬ 
geles, 203 P. 151, 65 Cal.App. 209. 
23. Carroll v. Blum, 157 N.Y.S. 9. 

27. Citizens’ Bank of Waynesboro v. 

Timmons, 91 S.E. 1060, 19 Ga.App. 

480. 


Architect’s consent 
Where a building contract provides 
that the contractor shall not assign 
any portion of the contract without 
the architect’s consent, the lack of 
such consent is affirmative defensive 
matter, which need not be negatived 
by plaintiff’s pleadings.—^King v. 
Hardin I^umber Co., (Tex.Civ.App.) 
187 S.W. 401. 

28. U. S. Fidelity # Guaranty Co. 
V. First Nat. Baiiic, 140 So. 755, 

■ 224 Ala. 375. 

29. Kintz v. Scully Steel & Iron Co., 
110 N.E. 986, 184 Ind. 169. 

30. Foreign administration 

An assignee of the father and 
mother of one who died in New Mex¬ 
ico unmarried and without issue need 
not allege that there was no ad¬ 
ministration in New Mexico, in view 
of Vernon’s Sayles Civ.St.Annot. 
(1914) art 3209, providing for admin¬ 
istration in Texas on estates of non¬ 
residents.—^Peoos & N. T. Ry. Co. v. 
Porter, (Tex.Civ.App.) 183 S.W. 98. 

31. First State Bank & Trust Co. 
V. First Bank of Truscott, (Tex. 
Civ.App.) 32 S.W. (2d) 494. 

32u Economic Water Heating Cor¬ 
poration V. Dillon Supply Co., 159 
S.B. 78, 156 Va. 697. 

33. Del.—^Bryant, Griffith & Brun¬ 
son, Inc. V. General Newspapers, 
(Super.) 178 A. 645. 

Fla.—Jenkins v. City Ice & Fuel Co., 
160 So. 215. 

34. Georgia-Carolina Gravel Co. v. 
Blassingame, 123 S.E. 324, 129 S. 
C. 18. 
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signmcnt is not recognized at law; and the al¬ 
legations of fact must be substantially like those 
formerly required in a bill where the relief sought 
is such as can be awarded only in equity.36 

Defect cured by verdict A defect in respect of 
the allegation of an assignment will be cured by 
verdict where defendant goes to trial on issues of 
fact without objection, and there is evidence tend¬ 
ing to prove the assignment.37 

b. Title and Bight to Sue 

(1) In general 

(2) Disclosure of beneficial interest 
(1) In General 

Plaintiff's Initial pleadings should show his title and 
right to sue. 

Broadly stated, where an assignee sues in his 
own name, the nature of his title should be made to 
appear for the purpose of showing his right to 
maintain the action.^^ Such averments, however, 
need not be in technical form, it being sufficient if 
his ownership in the assignment at the time of the 
commencement of the action is shown by fair iuf- 
tendment;39 nor need the declaration allege that 
plaintiff sues ‘'as assignee.”^® Mere conclusions 


should not be pleaded and, where the right to 
bring a suit is dependent upon statute, the existence 
of the statutory conditions under which such suit 
is permitted should be alleged.^2 Such a statute, 
being in derogation of the common law, must be 
strictly construed, and a strict compliance there¬ 
with is indispensable.^^ 

(2) Disclosure of Beneficial Interest 

Where the action is brought by the assignor for the 
use of the assignee, while, in the absence of a statute 
to the contrary, it is not necessary. It is the better prac¬ 
tice for his initial pleadings to disclose that fact. 

In accordance with the rules governing civil ac¬ 
tions generally that where a common-law action is 
brought, in the name of one person for the benefit 
of another, it is usual to show this fact either in 
the body of the declaration or by indorsement on 
it. or on the writ of summons, as discussed in the 
title Parties § 101 [47 C.J. p 178 note 36], in the 
absence of a statute to the contrary, where an ac¬ 
tion is brought by the assignor or in his name for 
the use ot the assignee, it is the better practice 
to have nis initial pleadings show that fact; but 
such a showing is not necessary,^^ indeed, un¬ 
der some circumstances, an allegation that the ac¬ 
tion is for the use of an assignee may be disre¬ 
garded as surplusage.'*® Likewise, where the as- 


35. Home Ins; Co. v. Atchison, etc., 
R. Co., 34 P. 281, 10 Colo. 46. 

36. Weaver v. Beard, 21 Mo. 15$. 

37. Liassiter v. Jackman. 88 Ind. 118 
—5 CJ. p 1015 note 69. 

36. XJ.S.—^Marthens v. Pennsylvania 
R. Co., (C.C.A.I11.) 78 F.(2d) 37. 
Ala.—Alabama Great Southern R. 
Co. V. Lawyer, 104 So. 412, 213 Ala. 
119. 

N.T.—Gumoens v. Equitable Trust 
Co. of New Tork, 201 N.T.S. 96, 

5 C.J. p 1007 note 65. 

Necessity of allegations as to as¬ 
signment see infra subdivision c 
(1) of this section. 

Appointment of receiver 
A complaint on a claim assigned 
by a receiver, merely alleging as¬ 
signment to plaintiff, without al¬ 
leging the action or proceeding 
wherein the receiver w^ appointed, 
or order or judgment in which his 
title to the cause of action could 
be legally deduced or presumed, is 
defective.—^Assets Collecting Co. v. 
Myers, 152 N.T.S. 930. 167 App.Div. 
133. 

89. Baumgarten v, California Pac. 
Title & Trust Co.. 16 P.(2d) 332, 
127 CaLApp. 649—5 C.J. p 1007 
note 66. 

40. Brooks v. Whiting, 5 Ark. 18— 
5 C.J. p 1007 note 67. 


41. Marthens v. Pennsylvania R. 
Co.. (C.C.A.I11.) 78 F.2d 37—5 C.J. 
p 1007 note 68. 

Statement held conclnsion 

In a suit by an alleged assignee 
of an interstate commerce commis¬ 
sion's award to a company as rep¬ 
aration for overcharges collected by 
railroads, a declaration setting forth 
the transfer of the company's assets 
to a trustee to pay debts, liquidation 
of them, and the purchase by the 
alleged assignee of the remaining 
shares outstanding, followed by a 
conclusion that plaintiff was the 
owner of the award as the successor 
of the company, a dissolved corpora¬ 
tion, but without alleging that the 
company had been dissolved, was 
insufficient to show that plaintiff 
owned the award.—Marthens v. 
Pennsylvania R. Co., (C.C.A.I11.) 78 
F.(2d) 37 

42. Oberman v. Camden Fire Ins. 
Ass'n, 145 N.E. 351, 314 Ill. 264 
—^Allis-Chalmers Mfg. Co. v. City 
of Chicago, 130 N.E. 736, 297 Ill. 
444—Winitt v. Kornblith, '248 Ill. 
App. 108—^Peterson v. Iris Thea¬ 
tre Co., 218 I11.APP. 416—Fingado 
V. Wilson Braiding & Embroider¬ 
ing Co., 205 IlLApp. 267—Illinois 
Midland By. Co. v. Farmers State 
Bank of Newark, Ill., 200 Ill,App. j 
591—5 C.J. p 1007 note 69. See^ 
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niinoia Flower Box Co. v. Dunn, 
210 IlLApp. 113—^Assets Adjust¬ 
ment Co. v. O’Brien, 195 IlLApp. 
24. 

Third party beneficiary contracts 
Where defendant promised the a.5- 
signor to deliver certain bonds to 
any person he should designate, and 
that an assignment would constitute 
such a designation, the assignee, 
having a right to sue in his own 
name as a third party beneficiary, 
does not have to comply with the 
statute providing the form of an 
assignee's petition setting out his 
right to sue when suing in his own 
name.—Green v. Ashland Sixty-Third 
State Bank, 178 N.E. 468, 346 Ill. 174. 

43. Fingado v. Wilson Braiding & 
Embroidering Co., 205 IlLApp. 267. 

44. Elsberg v. Honeck, 68 A. 1090, 
76 N.J.Law 181—6 C.J. p 1008 note 
76. 

45. Weed v. Boston & Maine R. R., 
(Me.) 128 A. 696—5 C.J. p 1008 
notes 77, 78. 

Showing sufficient 
Although the fact that the suit 
was brought for the use of the as¬ 
signee was not alleged in express 
terms, a pleading which showed that 
it was so brought was sufficient.— 
Stiles V. Farrar, 18 Vt 444. 

46. Beattie v. Lett, 28 Mo. 596—5 
C.J. p 1008 note 78 [b]. 
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signee has the legal title, and sues thereon in his 
own name, the declaration need not show to whose 
use the action is brought, if others have the bene¬ 
ficial interest.'*^ 

The title of an equitable plaintiff need not be 
traced from the legal plaintiff by averment,48 or 
otherwise indicated than by marking the suit to his 
use.^^ 

c. Allegations as to Assignment 

(1) Necessity 

(2) Sufficiency 

(3) Consideration 

(4) Notice of assignment 

(5) Consent of debtor 

(1) Necessity 

An assignee suing In his own right must plead tlih 
fact of assignment by direct averment. 

In accordance with the general rule of pleading* 
that it is not enough that plaintiff allege a cause of 
action existing in favor of some one, but that he 
must show that it exists in favor of himself, as 
discussed in the title Pleading § 71 [49 CJ. p 
140 note 87], an assignee suing to recover in his 
own right on an assigned chose in action or con¬ 
tract must plead the fact of assignment; 50 and 
where plaintiff sues as a remote assignee of a chose 
in action, it has been held that he should specially 
state his title through the intermediate assignees.51 
Where plaintiff has previously assigned the chose, 


reassignment to him should be alleged.52 

Where, however, right or title does not depend on 
an assignment, it need not be pleaded.53 

In an action by the assignee, his initial pleadings 
should contain an allegation as to the particular 
right claimed under the assignment.®^ 

In trover and replevin. In certain forms of ac¬ 
tion, such as trover and replevin, it has been held 
that the declaration need not notify defendant of 
the nature of plaintiffs title, that being evidence 
only, and therefore an assignment to the plaintiff 
need not be alleged.®® 

(2) Sufficiency 

(a) In general 

(b) Manner of assignment 

(c) Bona fide assignment 

(d) Conditional assignment 

(e) Setting out or attaching copy 

(a) In General 

Plaintiff's allegation of the assignment Is sufficient 
If It apprises defendant of the assignment relied on and 
shows plaintiff's right and Interest therein. 

It may be stated as a general rule that an allega¬ 
tion which apprises defendant of the assignment 
relied on and shows plaintiff^s right and interest 
therein is sufficient. Accordingly, in the absence 
of a special demurrer or motion to make more def¬ 
inite and certain, a general allegation of assign¬ 
ment to plaintiff is sufficient,®® such allegation be- 


47. King: V. Miller, 97 P. 542. 53 
Or. 63—5 C.J. p 1008 note 79. 

4a Tarrant v. Burch, 102 IlhApp. 
393—5 C.J. p 1008 note 72. 

*9. Armstrong v. Lancaster, 5 Watts 
(Pa„) 68, 30 Am.D. 293. 

50. Cal.—^Budd v. Joseph Zukln 
Blouses, 265 P. 1038, 90 Cal.App. 
447—Gilbert v. Miller, 228 P. 662, 
68 Cal.App. 40. 

Colo.—^Huston V. Ohio & Colorado 
Smelting & Refining Co., 165 P. 251, 
63 Colo. 152. 

Ill.—Allis-Chalmers Mfg. Co. v. City 
of Chicago, 130 N.B. 736, 297 Ill. 
444. 

Mich.—^Master Spark Co. v. Hicker- 
son, 179 N.W. 233, 211 Mich. 411. 

N.Y.—Du Pont Automobile Distribu¬ 
tors v. Du Pont Motors, 210 N.Y. 
S. 577. 213 App.piv. 313. 

OkL—^Bradstreet v. Crosbie, 258 P. 
63. 123 Okk 269. 

Tex.—^Indemnity Ins. Co. of North 
America v. Garsee, (Civ.App.) 54 
S.W.(2d) 817. 

5 C.J. p 1008 note 82. 

Necessity of disclosure of assignee’s 
title and right to sue see supra 
subdivision b (1> of this section. 


Action on account 

In an action on an assigned ac¬ 
count it is customary and essential 
to state the account in the name of 
the party to whom it accrued, and 
then to aver or show an assignment 
of it to plaintiff by the party to 
whom it accrued.—Sonnenfeld Mil¬ 
linery Co. V. TJhri, (Mo.App.) 83 S. 
W.(2d) 168. 

Amended bill setting up different 
cause 

An assignee of a partner’s interest 
in a claim for breach of contract 
could not recover on an amended 
complaint wherein the allegations of 
breach of contract were replaced by 
allegations that defendants had com¬ 
mitted a fraud upon the assignor by 
applying what they owed the part¬ 
nership as a set-off against the in¬ 
dividual debt of the assignor's part¬ 
ner, where there was no showing in 
the bill of complaint that the claim 
for fraud had been assigned.—^Sha- 
pira V. Budish, (Mass.) 195 N.E. 349. 

Transactions between defendant and 
w strangers 

Plaintiff cannot recover on a cause 
of action involving transactions be¬ 
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tween defendants and a third person, 
without suing as the third person's 
assignee.—^Johnson v. Jordan, 188 N. 
Y.S. 431. 

51. Williams V. Wetherbee, 1 Aik. 

(Vt) 233—5 C.J. p 1008 note 83. 
sa. Moore Bros. G-lass Co. v. Dre- 
vet Mfg. Co.. (C.C.N.Y.) 154 P. 
737 

63. Zany <r. Rawhide Gold Min. Co., 
114 P. 1026, 15 Cal.App. 373—6 
C.J. p 1008 notes 74, 80. 

54. Seattle Nat. Bank v. School 
Dist No. 40, 55 P. 317, 20 Wash. 
368—5 C.J. p 1009 note 86. 

55. Warren v. Dwyer, 51 N.W. 1062, 
91 Mich. 414—5 C.J. p 1009 note 
87. 

56. Ala.—^McDonald v, McDonald^ 
no So. 291. 215 Ala. 179. 

Mont—C. Gotzian & Co. v. Norris. 

297 P. 489, 89 Mont 307. 

5 C.J. p 1009 note 88. 

Allegation held not to detract from 
previous allegation 
In an action for the balance due 
on the purchase price of an account 
sold to defendant the allegation that 
the vendor, at the request of the 
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ing held to import a valid assignment.57 Such an 
allegation, however, to be sufficient, must aver a 
legal assignment to plaintiff, and a mere recitation 
therein that plaintiff is an assignee is demurrable 58 
Likewise, mere statements to the effect that plain¬ 
tiff is the owner or holder of the chose in action 
sued on are insufficient, being mere conclusions.®8 

Generally it is not necessary that the assignee al¬ 
lege particularly the authority or capacity of the 
assignor to make the assignment but where ihe 
complaint itself negatives the assignor’s capacity 
to assign, it is insufficient, and an allegation that 
the assignor ^‘duly” assigned is insufficient to cure 
the defect,®! 

The precise date of the making of the assignment 
need not be alleged as long as it appears that it 
was made before suit was brought.®^ In this con¬ 
nection, if it can be determined by fair implication 
from the complaint that the assignment was made 
before suit was brought, it is sufficient.®8 Where, 
however, the time of the assignment must be set 
out in the complaint or declaration, as where the 
issue is raised by special demurrer,or under a 
statute providing that an assignee suing in his own 
name shall set forth in his pleading how and when 
he acquired title,®® a pleading which does not set 
forth such facts fails to state a cause of action. 

In an action by the assignee against the assignor 
to enforce the assignment, in the absence of an ob¬ 
jection to the petition, an averment of the promise, 
without a direct allegation that it constituted an 


assignment, has been held to be sufficient.®® 

Identity of chose assigned. If plaintiff’s initial 
pleadings and papers annexed thereto sufficiently 
identify the chose assigned, it is sufficient.®^ 

(b) Manner of Assignment 

Generally the manner of assignment need not be al¬ 
leged. 

In accordance with the rule already discussed 
in section 61 that, in the absence of a restriction 
imposed by statute or by the instrument creating 
the right or interest, no particular mode or form 
is necessary to effect a valid assignment, in the 
absence of such a restriction the declaration, com¬ 
plaint, or petition need not allege the manner of the 
assignment.®® Accordingly, a pleading which does 
not state whether the assignment was in writing is 
not demurrable.®® Where, however, the right of 
an assignee to maintain the action in his own name 
depends on the manner of the assignment to him, 
it has been held that the manner of the assignment 
should be alleged,^® as, for example, where the 
right of the assignee to sue in his own name de¬ 
pends upon the fact of an assignment in writing.'^! 

Equitable assignment. Under the general rule 
that no particular form is essential to the validity 
of an equitable assignment, allegations of a transfer 
which amounts to an equitable assignment will be 
sufficient to invoke the protection accorded to such 
assignments,*^® and to authorize the assignee to sue 
in his own name under the statutes. *^8 


purchaser defendant, had filed the i 
account as a claim in bankruptcy | 
proceeding’s of the debtor, and that 
the proceeds of that claim had been 
applied to the credit of the purchas¬ 
er of the account, was held not to 
detract from the effect of antecedent 
allegations of an effectual assign¬ 
ment of the account.—^Tison v. Cit¬ 
izens* Bank & Security Co., 93 So. 
857, 208 Ala. 111. 

Petition, held to state assignment 
sufficiently.—^Packard North Texas 
Motor Co. V. Franklin Motor Co., 
(Tex.Civ.App.) 299 S.W. 692. 

57. Keen v. Brooks, 73 P. 1092, 19 
Colo.App. 165—5 C.J. p 1009 note 
89. 

58. Lindsay v. Mclnerney, 41 A. 701, 
62 N.J.Law 524. 

59. Gallup V. Lichter, 35 P. 985, 4 
Colo.App. 296—5 C.J. p 1009 note 
93. 

eo. Multorpor Co. v. Heed, 260 P. 
203, 122 Or. 605, 55 A.Ii.R. 504— 
5 C.X p 1009 note 90. 
legally organized corporations 

In an action by plaintiff as an as¬ 
signee of claims of others, it is not 
necessary that the complaint show 
thai the assignors, if corporations. 


were legally organized.—Multorpor 
Co. V. Reed, 260 P. 203, 122 Or. 605, 
55 A.L.R. 504. 

61. Gumoens v. Equitable Trust Co. 
of New York, 201 N.T.S. 96. 

62. N.T.—^Bulova v. E. L. Barnett, 
Inc., 181 N.T.S. 247, 111 Misc. 150, 
modified on other grounds 183 N. 
T.S. 495, 193 App.r)iv. 161. 

W.Va,—^Danser v. Mallonee, 86 S.E. 
895, 77 W.Va. 26. 

Wyo.—Eller v. Salathe, 12 P.(2d) 386, 
44 Wyo. 369, 

5 C,J. p 1009 note 91. 

68. Cal.—^Baumgarten v. California 
Pac. Title & Trust Co., 16 P.(2d) 
332, 127 CaLApp. 649. 

'9V'yo.—Eller v. Salathe, 12 P.(2d) 386, 
44 Wyo. 369, 

64. Murphy v. Cochran, i Hill (N. 
r.) 339, 

65. Allis-Chalmers Mfg. Co. v. City 
of Chicago, 130 N.E.-736, 297 Ill. 
444. 

66. Citizens* Bank of Clovis v. 
Cowart, (Mo.App.) 255 S.W. 931. 

67. Indorsed on annexed contract 
In an action by the assignee of a 

contract of sale against buyers for 
the purchase price, where the con¬ 
tract involved and the assignment 
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thereof were exhibits to the com¬ 
plaint, and the assignment was in¬ 
dorsed on the contract, the complaint 
was not demurrable because the con¬ 
tract was not sufficiently identified 
as the one assigned.—Clark v. Spang¬ 
ler & Grouleff Lumber Co., 135 N.E. 
890, 78 Ind.App. 613. 

68 . Ferguson Seed Farms v. Fergu¬ 
son, (Tex.Civ.App.) 62 S.W. (2d) 
354—5 C.J. p 1009 note 94. 

69. Ferguson Seed Farms v. Fergu¬ 
son, supra—5 C.J. p 1009 note 94 
Cb]. 

70. Allis-Chalmers Mfg. Co. v. City 
of Chicago, 180 N.E. 736, 297 Ill. 
444—5 C.J. p 1009 note 95. 

71. Thornton v. Reeve, 153 S.E. 436, 
41 Ga.App. 446—5 C.J. p 1010 note 
96. 

72. Baumgarten v. California Pac. 
Title & Trust Co., 16 P.(2d) 332. 
127 CaLApp. 649—5 C.J. p 1010 
note 97. 

Petition held to sho’w equitable as¬ 
signment.—^United Engineers & Con¬ 
structors V. Fiat Metal Mfg. Co., 
165 S.E. 609, 175 Ga. 509. 

73. Walker v. Mauro, 18 Mo. 564— 
5 C.J. p 1010 note 98. 
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(c) Bona Fide Assignment 

Unless required by statute, the petition or complaint 
need not aver that the assignment was made in good 
faith. 

Although under a statute, to entitle an assignee 
to sue in his own name on an assigned chose in 
action, the assignment must have been bona fide, it 
has been held that the declaration need not allege 
the assignment to have been bona fide.'^^ Under 
a statute, however, requiring that an assignee must 
be a bona fide owner of the chose, and requiring 
an affidavit to that effect, before he can sue there¬ 
on in his own name, his initial pleadings must aver 
such fact*^5 

(d) Conditional Assignment 

If the assignment is conditional, the condition should 
be shown. 

Where an assignment is conditional the condition 
should be set forth in the declaration, petition, or 
complaint.'^® 

(e) Setting Out or Attaching Copy 

Where the assignment is not the foundation of plain¬ 
tiff’s action, ordinarily it need not be set out in his plead¬ 
ings nor a copy thereof annexed thereto. 

As a general rule, when the original cause as¬ 
signed and not the assignment is the foundation of 
plaintiff’s action, the assignment need not be set 
out, nor need a copy thereof be filed with the 
declaration,77 Under some statutes, however, 
where the assignee brings action on the assigned 
chose, he must furnish defendant with a copy of 
the assignment upon demand,7S and, where the stat¬ 
ute so requires, the assignment or a copy thereof 


must be filed with the writ.79 Such a statute does 
not prevent the assignee from bringing suit in the 
assignor’s name without filing a copy of the assign¬ 
ment with his writ.80 

Contract assigned. In an action by the assignee 
of a contract against the assignor for a return 
of the consideration paid for the assignment, where 
the assignor had promised to return such considera¬ 
tion if the other party to the contract failed to per¬ 
form, the assignee need not set out in, or attach 
to, his pleadings the contract assigned^i 

(3) Consideration 

The^ consideration must be alleged In an action by 
an assignee against his assignor, but in an action by the 
assignee against the debtor the rule is otherwise. 

In an action by an assignee against his assignor 
in the absence of a completed gift, as in other con¬ 
tracts the consideration paid, being essential to re¬ 
covery, must be alleged,82 and where the assignee 
has only an equitable title a consideration for the 
transfer must also be alleged.^^ 

In an action by an assignee against the debtor, 
however, he need not aver a consideration, nor is 
it necessary to set out the consideration for the 

assignment. 

(4) Notice of Assignment 

The facts relative to notice of assignment must be 
pleaded where the right to recover depends or is based 
on notice of assignment. 

Where the right to recover does not depend upon 
notice or filing, such facts need not be alleged in 
plaintiff’s initial pleadings.^S Where, however, the 
right to recover depends or is based on notice of 


74. Crawford v. Brooke, 4 Gill (Md.) 
213—U. S. Bank v. Lyles, 10 Gill 
& J.(Md.) 326. 

75. Gallagher v. Schmidt, 144 N.E. 
319, 313 Ill. 40—Fingado v. Wilson 
Braiding & Embroidering Co., 205 
IlLApp. 267. 

Affidavit held insufficient 

An affidavit stating that suit was 
brought to recover penalty and dam¬ 
ages on the appeal bond referred to 
In the declaration was not a suffi¬ 
cient verification of statements of 
the declaration concerning assign¬ 
ment to plaintiff of the right to re¬ 
cover on the bond, plaintiff’s bona 
fide ownership of the chose in action, 
and the manner in which plaintiff ac¬ 
quired title, as required by PractAct 
§ 18,—Gallagher v. Schmidt, 144 N.E. 
319, 313 Ill. 40. 

76. Hobart v. Andrews, 21 Pick. 
(Mass.) ^26. 

77. Thayer v. Pressey, 56 N.E. 5,,j 


175 Mass. 225—5 C.J. p 1010 notes 
2, 3. 

78. Cullen v. Woolverton, 44 A. 646, 
63 N.J.Law 644—5 C.J. p 1010 
notes 4, 6. 

76. Weed v. Boston & M. R. R., 128 
A. 696, 124 Me. 336, 42 A.L.R. 487 
—Sleeper v. Gagne, 59 A. 472, 99 
Me. 306. 

80. Hall V. Hall, 91 A. 949, 112 Me, 
234. 

81. Croft & Allen Co. v. Franklin 
Baker Co., 117 A. 58, 273 Pa. 298. 

82. Humphrey v. Hughes, 79 Ky. 
487, 3 Ky.L. 273—6 C.J. p 1010 note 

7. 

83. Mass.—^Perkins v. Parker, 1 
Mass. 117. 

Mo.—Quigley v. Mexico Southern 
Bank, $0 Mo. 289, 50 Am.R. 503. 

5 C.J. p 1010 note 8. 

84. Ala.—^McDonald v. McDonald, 
110 So. 291, 215 Ala. 179. 

U93 


Xnd.—^Kintz v. Scully Steel & Iron 
Co., 110 N.E. 986, 184 Ind. 169. 

Tex.—Bush v. Gholson, (Civ.App.) 
273 S.W. 703. 

W.Va.—^Price v. Moran, 129 S.E. 472, 
99 W.Va. 498. 

Wyo.—^Eller v. Salathe, 12 P.(2d) 386, 
44 Wyo. 369. 

5 C.J. p 1010 notes 9, 10. 

Complaint held to allege sufficient 
consideration.—^Norton v. W. L. Mc- 
Atee & Sons, (Tex.Civ.App.) 10 S.W. 
(2d) 794, reversed on other grounds 
Norton v. W. L. Macatee & Sons, 
(Com.App.) 16 S.W.(2d) 517. 

Totally unnecessary 

An allegation in the complaint that 
the assignment of the claim to plain¬ 
tiff was for a valuable consideration 
is totally unnecessary, and, there¬ 
fore, immaterial.—^Bulova v. E. L. 
Barnett, 181 N.Y.S. 247, 111 Misc. 
150. 

85. Cal.—^Pacific Finance Corpora¬ 
tion V. City of Lynwood, 800 P. 50, 
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the assignment to the debtor, the facts relative 
thereto should also be properly pleaded,^® as where 
the right of an equitable assignee to priority over a 
later legal assignment depends on notice to the 
debtor or the fact that the later assignment was 
with notice,S7 

(S) Consent of Debtor 

Where the debtor's consent to an assignment Is es¬ 
sential, plaintiff's initial pleadings must aver such con¬ 
sent. 

Where the debtor’s consent to an assignment is 
necessary, as where the chose is expressly nonas- 
signable, a plaintiff who bases his action upon an 
assignment thereof must allege the debtor’s consent 
to the assignment or his waiver of the limitation.^^ 
Likewise, where the consent of the debtor is neces¬ 
sary to the validity of a partial assignment, an as¬ 
signee of part of a claim suing the debtor must aver 
such consent.s^ In equity, however, where the 
debtor’s consent to a partial assignment is unneces¬ 
sary, the petition or complaint need not aver the 
debtor’s consent.^® 

d. Demand on Debtor or Assignor 

If a demand on the debtor i$ a prerequisite to the 
action, the assignee must aver such demand. 

In an action by an assignee of an obligation 
against his assignor, where a demand against the 
debtor is a prerequisite to the bringing of the ac¬ 
tion, a demand on the maker and notice to the as¬ 
signor of nonpayment must be averred;but in 
an action by the assignee against the debtor it is not 
necessary to allege a demand on the assignor for 
payment of the debt for the security of which the 
assignment was made.^2 Where the debtor had in¬ 


formed both the assignor and the assignee that 
he would not recognize the assignee as having any 
rights tmder the contract assigned, the assignee, in 
an action against the debtor, need not aver a de¬ 
mand for performance.^® 

Conditional liability of assignor. Where the lia¬ 
bility of the assignor to the assignee depends on the 
exercise of diligence by the assignee in making the 
demand on the debtor, the assignee must allege the 
facts on which he relies as constituting such dili¬ 
gence.^^ 

e. Promise of Debtor 

If necessary to entitle an equitable assignee to sue 
In his own name, his pleadings must allege the debtor's 
promise to pay him. 

Where a promise on the part of the debtor to pay 
the assignee is necessary for the assignee to sue in 
his own name on an equitable assignment, as al¬ 
ready considered in section 125, the assignee’s 
pleadings must allege this promise when he sues 
in his own name,®® no further allegation of con¬ 
sideration for such promise being necessary;®® 
but where such a promise is unnecessary, it need 
not be alleged.®7 

f. Present Right of Recovery 

The allegations of assignee’s pleading must show a 
present right to recovery and a cause of action In the 
assignor which could be enforced but for the assign¬ 
ment. 

The allegations of an assignee’s pleading must, by 
the facts pleaded, show a present right to a recov¬ 
ery according to the nature of the liability which 
he is seeking to enforce; ®® such facts must show 
a cause of action in the assignor, which could be 
enforced by him but for the assignment,®® and 


114 Cal-App. 609, rehearing denied 
1 P.(2d) 520, 114 CaLApp. 609, 
W.Va,—^Danser v. Mallonee, 86 S.K 
895, 77 W.Va. 26. 

86 , Rydson v. Larson, 93 N.W. 195, 
3 Neb.(Unofe.) 898—5 C.J. P 1011 
note 12. 

87, Enochs-Havis Lumber Co. v. 
Newcomb, 30 So.. 608, 79 Miss. 462. 

88 , Sperry & Hutchinson Co. v. Sie¬ 
gel, Cooper & Co., 140 N.E. 864, 309 
Ill. 193, affirming 225 IlLApp. 540. 

trading stamps 

In an action by an assignee of non- 
transferable trading stamps against 
ar mercantile firm which issued them, 
for refusal to redeem the stamps, in 
which plaintiff claimed that the lim¬ 
itation as to transferability was 
waived, :^laihtiff must allege the 
waiver, in view of the fact that the 
of the coupons pro- 
sw^ ' transfer.—rSperry & 


Hutchinson Co. v. Siegel, Cooper & 
Co., 140 N.E. 864, 309 Ill. 193, af¬ 
firming 225 IlLApp. 540. 

89. Gordon v. Hartford Sterling Co., 
179 A. 234, 319 Pa. 174—5 C.J. P 
1011 note 15. 

90. Thos. D, Campbell & Co. v. Hole- 
han, 192 P. 121, 48 Cal.App. 568. 

91. White V. Cannada, 25 Ark. 41— 
5 C.J. p 1011 note 17. See Assets 
Adjustment Co. v. ©'Brien, 195 Ill. 
App. 24. 

92. Smith V. Flack, 95 Ind. 116. 

93. Packard North Texas Motor Co. 
V. Franklin Motor Co., (Tex.Civ. 
App.) 299 S.W. 692. 

94. Leas v. White, 15 Iowa 187— 
5 C.J. p 1011 note 19. 

95t Smith v. Cottrel, 8 Baxt(Tenn.) 
62—6 C.J. p 1011 note 22. 

ea Indiana Mfg. Co. v. Porter, 78 
Ind. 428—6 CJ. P 1011 not© 2^4. 
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97. Md.—Crawford v. Brooke, 4 Gill 
213. 

Mich.—^Robinson v. Watson, 69 N.W. 

811, 101 Mich. 466. 

6 C.J. p 1011 note 25. 

98. Naglebaugh v. Harder, etc., Coal 
Min. Co., 51 N.E. 427, 21 Ind.App. 
551. 

99. Ala.—Cowan v. Pruitt, 89 So. 85, 
18 Ala.App. 76. 

Mass.—^Lewis v. Club Realty Co., 
163 N.E. 172, 264 Mass. 588. 

5 C.J. p 1012 note 30. 

Bight to compel delivery 
The winner of a newspaper popu¬ 
larity contest, who received an order 
from the newspaper for the piano of¬ 
fered as a prize, was in effect the as¬ 
signee of the newspaper's right to 
receive the piano, and cannot recover 
damages for failure to deliver It, 
without showing that the newspaper 
had a right to comi^l defendant to 
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that the contract has been performed tinder which 
the assignee is entitled to money in the event of 
performance.^ 

Likewise, in an action by the assignee, nonpay¬ 
ment or nonperformance to the assignor before the 
assignment should be alleged,^ and as well also, in 
a proper case, the nonpayment or nonperformance 
to the assignee himself after the assignment,^ or 
other breach.4 

§ 138. -Plea or Answer and Subsequent 

Pleadings 

a. Plea or answer 

b. Replication 

c. Amendments 

a. Plea or Answer 

(1) In general 

(2) Denial of right of plaintiff to main¬ 

tain action 

(3) Denial of assignment 

(4) Want of notice 

(5) Verification 

(1) In General 

Defendant’s plea or answer must state facts suffi¬ 
cient to constitute a defense to the allegations of plain¬ 
tiff’s pleadings, and must be responsive thereto. 

Defendant’s plea, answer, or affidavit of defense, 
to be sufficient, must state facts, which, if proved, 
would constitute a defense to the claim set up by 
plaintiff’s pleading.^ Such plea or answer must 
also be responsive to the allegations in plaintiffs 
pleadings.® 

In order for defendant to rely on a defense, his 
pleadings must put in issue the fact or facts re¬ 


lied on. If the plea or answer does not raise th© 
defense it is waived.'^ Accordingly, a defect im 
plaintiffs title must be taken advantage of by a 
proper pleading and in proper time.® 

Payment Where an action is brought by the 
assignee of a chose in action against the debtor, the 
plea of defendant of payment must allege to whom 
payment was made.® j 

Set-Off, A plea of set-off of matter of defense, 
against the assignor, accruing before the assign¬ 
ment, must state the facts on which such claim of 
set-off is based.^® If the set-off alleged is an as¬ 
signment to defendant of a nonnegotiable chose in 
action against plaintiff, defendant’s plea must con¬ 
form to the requirements of a statute prescribing 
the manner in which an assignee may sue in his- 
own name.^^ 

(2) Denial of Right of Plaintiff to Maintain i 
Action 

The right of plaintiff to maintain the action under 
the facts of the case may be set up as a defense In de¬ 
fendant’s plea or answer. 

Defendant may deny the right of plaintiff to 
maintain the action under the particular facts of 
the case. Accordingly, where the action must be 
brought by the real party in interest, a debtor may 
plead that plaintiff is not the real party in interest 
and is without ownership or interest,^® or, where 
suit is brought by the assignor against the debtor, 
the latter may plead that, by the assignment, he has 
become liable to the assignee who may sue in his 
own name;i® but he is required to plead the facts 
on which the defenses rest.^^ Where, however, the 
holder of the legal title may sue irrespective of 
the beneficial interest, the mere naked fact of plain- 


deliver the piano to it.—Cowan v. 
Pruitt 89 So. 86, 18 Ala.App. 76. 

1 . Naglebaugh v. Harder, etc., Coal 
Min. Co., 61 N.B. 427, 21 Ind.App. 
551—6 C.J. p 1012 note 31. 

2. Denser v. Mallonee, 86 S.E. 895, 
77 W.Va. 26—6 C.J. p 1011 note 26. 

ironpayment to assignor 
A complaint by an assignee lor 
goods sold defendant, failing to al¬ 
lege nonpayment to plaintiff’s as¬ 
signor, states no cause of action.— 
Packard v. Automobile Club of Amer¬ 
ica, 158 N.T.S. 942. 90 Misc. 642. 

3. Dickinson v. Tysen, 110 N.T.S. 
269, 125 App.Div. 736—6 C.J. P 1011 
note 27. 

4. Whittier v. Whittier, 81 N.H. 462 
—6 C.J. p 1011 note 28. 

5. Lamponi v. Barrie, 65 Pa.Super. 
676—5 C.J. p 1007 note 63, p 1012 
note 40» 


AiBldavlt of defense held insufficient 
In an action of assumpsit where 
plaintiff in his statement avers that 
he loaned money to a person since 
deceased, that at the time of the 
loan such person assigned to him the 
amount of the loan, from money then 
due, or which might thereafter be¬ 
come due to her from the defend¬ 
ants, and that notice had been giv¬ 
en of such assignment to defendant, 
an affidavit of defense is insufficient 
which admits possession of funds of 
the decedent sufficient to pay plain¬ 
tiff’s claim, and avers that defend¬ 
ants did not receive notice of the 
assignment until some time after it 
was made, but contains no averment 
of notice of any other assignment or 
the claim of any other person upon 
the fund.—^Lamponi v. Barrie, 66 Pa. 
Super. 676. 

6 . James v. Saunders, 46 N.T.S. 674, 
19 App.Div. 638. 
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7. Mathewson v. Alderman, 290 P. 
317. 107 CaLApp. 272. 

8 . Chalfont v. Johnston, 3 Teatea 
(Pa.) 16—5 C.J. p 1012 note 39. 

9. Willard v. Tillman, 19 Wend.(N. 
T.) 368. 

10. Farmers’ Bank v. Orr, 65 N.B* 
35, 25 Ind.App. 71., 

11. Peterson v. Iris Theatre Co., 213 
IlLApp. 416. 

12 . Bleakley Transp. Co. v. Tomkins 
Cove Stone Co., 229 N.T.S. 604, 224 
App.Div. 706—5 C.J. p 1013 notea 
43, 48. 

13L Foss V. Dowell Five Cents Sar.. 
Bank, 111 Mass. 285—5 C.J. p 1012 
note 42. 

14. Iowa.—Cottle v. Cole, 21 Iowa. 
481. 

N.T.—Smith v. New Tork Cooperaga 
Co., 71 N.T.S. 479. 36 Misc. 208^ 
6 C.J. p 1013 notes 44, 46. 
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tiffs not being* the holder of the equitable interest 
in the chose sued upon is not a matter of defense 
at law, either by plea in bar or in abatement, 
but, where defendant has a defense against the 
owner of the beneficial interest, he may set up such 
matter of defense specially in the answer.^® Like¬ 
wise, when an assignee sues in the name of his as¬ 
signor, want of interest in the nominal plaintiff 
cannot be set up under the rule that defendant is 
concerned only with the legal title.^^ 

Under a statute providing that an assignee of 
a legal chose in action may maintain an action 
thereon in his own name, but subject to all defens¬ 
es and rights of counterclaim, recoupment, or set¬ 
off to which defendant would have been entitled had 
the action been brought in the name of the as- 
sigi^or, defendant may plead any defense available 
against the assignor in abatement, as well as any 
defense existing as to the merits.^S 

(3) Denial of Assignment 

Where an assignee sues in his own name alleging an 
assignment of the chose in action to him, defendant, as 
a defense, may deny the fact of assignment or set up its 
invalidity in his plea or answer. 

Where plaintiff sues in his own name, defendant 
in his answer may deny the fact of assignment, 
upon which plaintiff relies, as a defense to the ac- 
tion,i^ In some cases it has been held that since 
the right of a plaintiff to sue depends on the fact of 
assignment, and that that fact must be alleged, a 
general denial is sufficient to put the fact of assign¬ 
ment in issue.20 On the other hand, it has been 
held that the denial should not be a mere legal con¬ 
clusion, but should be a denial of the facts pleaded, 


where the petition contains facts prima facie estab¬ 
lishing the assignment,2i and therefore that the plea 
or answer of defendant should specially deny the 
assignment.22 While a denial of an allegation of 
assignment on information and belief is sufficient 
to raise an issue as to the fact of assignment,^^ a 
mere statement in the answer that defendant is not 
advised whether the chose had been assigned to 
plaintiff is not a sufficient denial of the assign- 

Invalidity of assignment. Defendant may set up 
the invalidity of the assignment in that it is not 
such as entitles plaintiff to sue; and, according lo 
some authority, since plaintiff must prove a valid 
assignment in that respect, a general denial is suf¬ 
ficient to raise the issue.^s According to other au¬ 
thority, the invalidity of the assignment, such as a 
failure of a spouse to join as required by statute, 
must be specially pleaded, and if not so raised is 
waived.^ ^ 

(4) Want of Notice 

A plea OP answer alleging want of notice of the 
assignment is insufficient in the absence of an allegation 
of injury caused thereby, but an allegation of payment 
to the assignor before notice is sufficient. 

In view of the rule already set out in section 74 
that notice to the debtor is not essential to an as¬ 
signment, a plea or answer alleging want of notice, 
but failing to allege injury from the want of notice 
is insufficient.2 7 On the other hand, in accordance 
with the rule already discussed in section 113, that 
the debtor may pay the assignor until he has notice 
of the assignment, an answer alleging payment to 
the assignor where there is no showing of notice 
of the assignment is sufficient's 


15. Allen v. Pannell, 51 Tex. 165— 
5 C.J. p 1013 notes 46, 49. 

16. Thompson v. Cartwright, 1 Tex. 
87, 46 Am.D. 95. 

17. Mo.—^Labeaume v. Sweeney, 17 
Mo. 153. 

N.T.—Garr v, Gomez, 9 Wend. 649. 

18. Lewis V. Club Realty Co., 163 
N.E. 172, 264 Mass. 588. 

19. Coffin V. Smith, 128 N.W. 805, 
26 S.D. 536—5 C.J. p 1013 note 50. 

Answer stricken 

If plaintiff declares upon a bond 
and alleges it to have been ^'assigned 
to him*' by the obligee, without say¬ 
ing how it was assigned, a plea that 
the assignment is not the deed of 
the assignor will be stricken out on 
motion, as being no answer to any 
part of the declaration.—^Richards 
V. Morris Canal, etc., Co., 18 N.J.Law 
250. 

20. Johnson v. Vickers, 120 N.W. 
837, 139 Wis. 145, 131 Am.S.R. 1046,1 


21 L.R.A.(N.S.) 359—5 C.J. P 1013 
note 51. 

21. Cottle V. Cole, 20 Iowa 481— 
5 C.J. p 1013 note 52. 

22. Ky.—Goff V. Blackburn, 299 S. 
W. 164, 221 Ky, 550. 

S.D.-—Coffin V, Smith, 128 N.W. 805, 
26 S.D. 536. 

5 C.J. p 1013 note 53. 

Assignment admitted 

An answer containing a general de¬ 
nial and a further allegation that the 
pretended assignment was without 
any consideration, other than to 
avoid the statutes of the state, has 
been held to admit the fact of as¬ 
signment rather than deny it.—Cof¬ 
fin V. Smith, 128 N.W. 805, 26 S.D. 
536—5 C.J. p 1013 note 53 Ce]. 

23. Read V. Buffum, 21 P. 555, 79 
Cal. 77, 12 Am.S.R. 131—5 C.J. p 
1013 note 53 [f]. 

2i4u Goff V. Blackburn, 299 S.W. 164, 
221 Ky. 550. 


25. Johnson v. Vickers, 120 N.W. 
837, 139 Wis. 145, 131 Am.S.R. 1046, 
21 L.R.A.(N.S.) 359—5 C.J. p 1014 
note 54. 

26. Mathewson v. Alderman, 290 P. 
317, 107 Cal.App. 272. 

Wages to be earned in future 
An answer consisting of a general 
denial and an allegation that the as¬ 
signment was one of wages not then 
due, and consequently was invalid as 
not in the form required by statute, 
is insufficient where there is nothing 
in the pleadings to show that the 
wages were of such a character as 
to bring the assignment within the 
statute.—^Pond Creek Coal Co. v. Ri¬ 
ley Lester & Bros., 188 S.W. 907, 171 
Ky. 811. 

27. Knickerbocker Trust Co. v. 
Coyle, (C.C.N.J.) 139 P. 792—5 C. 
J. p 1014 note 55. 

28. Wallins Creek Collieries Co. v, 
Saylor, 282 S.W. 1095, 214 Ky. 206. 
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(5) Verification 

Where required by statute, a denial of the assign¬ 
ment must be verified. 

Under some statutes, in order to compel the as¬ 
signee to prove the assignment to him, defendant’s 
denial of the assignment must be verified,2^ and, 
under an appropriate statute, in actions by or 
against a corporation, plaintiff need not prove the 
existence of the corporation unless defendant’s an¬ 
swer denying such fact is verified.20 A statute pro¬ 
hibiting the denial except by verified plea of the 
assignment of any instrument in writing upon 
which any action may have been brought has been 
held not to prevent an unverified denial of the as¬ 
signment of an instrument which by its terms is 
nontrans ferable.21 

b. Replication 

Plaintiff may reply In a replication to defenses or 
new Issues raised by the plea or answer, but such repli¬ 
cation must not be Inconsistent with his original plead¬ 
ings. 

Under the common-law form of pleading, where 
an assignor sues in his own name as the holder of 
the legal title and a defense is pleaded as against 
him, the practice is to reply to the assignment and 
that the suit is for the benefit of the assignee.22 
Where defendant in his answer sets up a counter¬ 
claim, the plaintiff may, by way of replication, state 
facts showing the invalidity of the counterclaim.^^ 
As the ordinary issue under a plea of payment does 
not permit the introduction of proof of duress oper¬ 
ating upon the assignor, it has been held that such 
defense must be specially pleaded in the replica- 

tion.34 

A replication, however, which is inconsistent with 
plaintiff’s original pleadings is bad, and under such 
pleadings plaintiff is not entitled to recover. Thus, 
under a statute requiring an action to be brought 
in the name of the real party in interest, where 
the complaint alleges that plaintiff is the real party 
in interest, and the defense in the answer is pay¬ 


ment, a replication alleging that plaintiff is not the 
real party in interest is bad unless the assignment 
was made pendente lite, and in such case this mat¬ 
ter must be affirmatively stated in the reply.25 

c. Amendments 

Proper amendments to the pleadings which do not 
work injustice or change the cause of action are per¬ 
missible in actions involving an assignment. 

In an action involving an assignment, as in other 
civil actions, amendments which do not change the 
cause of action will be allowed where they do not 
work injustice.2^ Accordingly, the failure of the 
petition in a suit on an assignment to deny pay¬ 
ment to the assignor is amendable.27 Amendment 
will not be allowed, however, where it will have the 
effect of stating a new cause of action,as a cause 
of action between different parties.29 

Leave to amend the answer will be denied de¬ 
fendant where the matter sought to be alleged 
thereby does not aid or constitute a defense.^® 

§ 139. Issues, Proof, and Variance 

a. Issues 

b. Proof 

c. Variance 

a. Issues 

The issues are confined to those raised by the plead¬ 
ings. 

As in other cases, the issues to be submitted to 
the jury, or to the court sitting without a jury, are 
to be confined to those made by the pleadings,^^ 
Accordingly, in an action by the assignee against 
the debtor, where the debtor by his pleadings has 
not questioned the assignment but admitted it, he 
cannot raise a question either as to the motive 
which induced it, or as to the consideration upon 
which it was made, as that would be permitting him 
to make an issue upon a merely collateral question, 
and one material only as between the assignor and 

assignee.^2 


29. Winer v. Blytheville Bank, 117 
S.W. 232, 89 Ark. 435, 131 Am.S.R. 
102—5 C.J. p 1014 note 59. 

30. Crocker v. Muller, 83 N.T.S. 189, 
40 Misc. 686. 

21. Sperry & Hutchinson Co. v. Sie- 
grel, Cooper & Co., 225 Ill.App. 540, 
affirmed 140 N.E. 864, 309 Ill. 193. 

32. Parsons v. Woodward, 22 N.J. 
Law 196—5 C.J. p 1014 note 61. 

33. Smith v. New York Cooperage 
Co., 71 N.T.S. 479, 35 Misc. 203. 

34. Smith V. Cottrel, 8 Baxt.(Tenn.) 
62. 

35. St. Anthony Mill Co. v. Vandall, 
1 Minn. 246. 


36. Berg V. Standard Light Co. of 
California, 265 P. 369, 89 Cal.App. 
542—5 C.J. p 1014 note 65. 

Amendments as to parties see supra 
§ 135 c. 

37. Smith V. Greene, (Mo.App.) 173 
S.W. 705. 

38. Walsh V. Woarms, 96 N.T.S. 
824, 109 App.Div. 166—5 C.J. p 
1015 note 67. 

39. Karrick v. Wetmore, 22 App.D. 
C. 487—6 C.J. p 1016 note 68. 

40. Bechtel v. Baglleto, (Cal.App,) 
57 P.(2d) 192. 
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41. Carroll v. Blum, 157 N.T.S. 9 
—5 C.J. p 1015 note 71. 

Defect in title 

Where, in an action for breach of 
contract, plaintiff alleged an assign¬ 
ment of the contract to him, defend¬ 
ant's answer, denying the assign¬ 
ment, entitled defendant to take ad¬ 
vantage of an obvious defect in 
plaintiff’s title first appearing in his 
proof.—^Hanbury v. Metropolitan Se¬ 
curities Co., 213 N.T.S. 566, 215 App. 
Div. 225, motion granted 171 N.E. 
767, 253 N.Y. 627. . 

42. Morrison v. Ross, 14 N.E. 479, 
113 Ind. 186. 
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b. Proof 

(1) What may be proved 

(2) What must be proved 

(1) What May Be Proved 

The proof will be confined to the issues raised by the 
pleadings. 

As in other civil actions, the proof will be con¬ 
fined to the points in issue raised by the pleadings.*^^ 
Thus evidence of an assignment is not admissible 
Dn behalf of a plaintiff without allegation in his 
pleading to justify its admission, and, on the other 
band, defendant cannot prove the assignment, or 
assignment to another, to defeat plaintiff’s right to 
recover, as not being the real party in interest, 
where the assignment is not pleaded by defendant 

Under a general denial it has been held that evi¬ 
dence is admissible as to the fact of assignment; 46 
but is inadmissible as to the nonassignability of the 
:laim sued on,47 or to show that an admitted as¬ 
signment was only colorabIe,48 or was obtained b} 
Eraud,49 or with regard to the consideration paid 
for the assignment.50 

Evidence as to plaintiff’s want of capacity to sue 
s usually held inadmissible under the general is- 
iue;5i but where, under the statute, the assignee 
)f a chose in action cannot sue in his own name 
vithout showing that he is the owner in his own 
•ight and for his own benefit without accountabil- 
ty, evidence as to plaintiff’s want of capacity to 

13. Wimberley Grocer Co. v. Border 
City Broom Co., 266 S.W. 679, 166 
Ark. 570—5 C.J. p 1015 note 72. 

LmoTULt paid for claim 
Wliere the assignee of a claim for 
lamages sued thereon, the amount 
aid for the claim was not material 
o any issue under pleadings.—Na- 
Lonal Compress Co. v. Hamlin, (Civ. 

.pp.) 264 S.W. 488, error dismissed 
69 S.W. 1024, 114 Tex. 375. 
i. Barker v. Ring, 72 N.W. 222, 97 
Wis. 53—5 C.J. p 1015 note 73. 

5w George v. Meyers, (Alaska) 241 
F. 653, 154 C.C.A. 411—5 C.J. p 
1015 note 74. 

imple denial of assignment 
In an action on an assignment of 
claim to Floyd C. Thomas, the 
mrt properly sustained an objection 
the admission in evidence by de- 
ndant of what purported to be an 
signment of the same claims to 
oyd C. Thomas, in the absence of 
allegation that plaintiff was not 
e real party in interest, a simple 
Dial of the assignment to plaintiff 
t being sufficient.—^Thomas v. 
irsman, 178 F. 870, 39 CaLApp. 278. 

yt.—Strong v. Strong, g aut 

m. 


I sue is admissible under the general issue.52 

I In an action by the assignee against the assignor 
the latter may show under the general issue that 
the assignment was without recourse,53 but may 
not show a new agreement by the assignee with 
the debtor, by which the assignee agreed to accept 
something else in lieu of performance of the con¬ 
tract assigned.®^ 

Noncompliance with a statute requiring notice of 
assignment of wages to be given to the employer 
is sufficiently raised by a general denial of the as¬ 
signment. ^ 5 

(2) What Must Be Proved 

All material controverted allegations In the pleadings 
must be proved at the trial. 

As in other civil actions, plaintiff, suing on an 
assignment, must prove the material allegations in 
his complaint^® which are put in issue by proper 
plea,57 and immaterial matters need not be 

proved. 5 8 

Generally, in order to recover on an assignment 
of a chose in action it is essential that plaintiff es¬ 
tablish: (1) That there was a cause of action. (2) 
That it was such a cause of action as could be as¬ 
signed. (3) That it has been assigned.58 Accord¬ 
ingly, where plaintiff’s recovery depends on an as¬ 
signment which has been put in issue, he must prove 
it^o as fonnally as any other material allega- 

53. Gordon v. Hartford Sterling Co.^ 
179 A. 234, 319 Pa. 174. 

57. Ind.—^Lassiter v. Jackman, 88 
Ind. 118. 

Mo.—Armstrong v. Prewitt, 5 Mo. 

476, 32 Am.D. 338. 

5 C.J. p 1016 note 89. 

68 . Ability to pay 
An assignee, suing to recover au¬ 
tomobiles delivered by the assignor 
to defendant to apply on a new au¬ 
tomobile under a contract which de¬ 
fendant had repudiated, need not 
I prove his ability to pay for the new 
automobile.—^Packard North Texas. 
Motor Co. V. Franklin Motor Co., 
(Tex.Civ.App.) 299 S.W. 692. 

59. N.D.—^Ruddick v. Buchanan, 163 
N.W. 720, 37 N.D. 132. 

Tex—Briscoe v. Texas General 
Agency, (Civ.App.) 60 S.W. (2d) 
814. 

5 C.J. p 1015 note 86. 

See Fuerst v. Stone, 192 IllApp. 256. 

60. Ariz.—^Little v. Brown, 283 P, 
924, 36 Ariz. 194. 

Cal.—Sterling Adjustment Co. v. La- 
her Auto Spring Co., 2 P.(2d) 408, 
116 C:al.App. 100—Gilbert v. Miller 
228 P. 662, 68 CaLApp. 40. 


Wis.—Johnson v. Tickers, 120 N.W. 
837, 139 Wis. 145, 131 Am.S.R. 1046, 
21 L.R.A.(N.S.) 369. 

47. Southern R. Co. v. Stonewall 
Ins. Co., 58 So. 313, 177 Ala. 327, 
Ann.Cas.l916A 987. 

48. Lesh v. Meyer, 66 P. 245, 63 
Kan. 524. 

49. Cal.—^McKiernan v. Lenzen, 56 
Cal. 61. 

La.—^Makesy v. Moran, 2 McG. 92. 
N.T.—^Midler v. Leses, 91 N.T.S. 148, 
45 Misc. 637. 

Sa Jacobs V. MitchelL 31 P. 235, 2 
Colo.App. 456—5 C.J. p 1015 note 
79. 

61. Cal.—^Brown v. Curtis, 60 P. 773, 
128 Cal, 193. 

Kan.—^Lesh v. Meyer, 66 P. 245, 63 
Kan. 524. 

58. Uncas Paper Co. v. Corbin, 55 
A. 165, 75 Conn. 675. 

63. McSmithee v. Feamster, 4 W.Va. 
673. 

54. Adam v. Hodgen, 1 T.B.Mon. 
(Ky.) 87. 

65. Pay v. Bankers' Surety Co., 146 
, N.W. 359, 125 Minn. 211, Ann.Cas. 

I 1915C 688. 
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tion,®^ and an assignee of an instrument, which by its 
terms is nontransferable, must prove an allegation 
of waiver of the limitation as to transferability.^^ 
On the other hand, an assignment as alleged by the 
party relying upon it need not be shown where it 
is admitted by the pleading of the adverse party, 
or on the trial.®^ 

Where the assignment is executed by an agent 
his authority must be shown.®5 

In suit upon an assignment of wages as security 
the amount due by the assignor to the assignee must 
be proved. 

In accordance with the rules already considered 
with regard to partial assignments (§§ 38-40 su¬ 
pra), an assignee at law, seeking to enforce an as¬ 
signment of a part of the funds in the hands of the 
debtor, must prove the assent of the debtor to the 
partial assignment,®^ and where the assignee must 
prove that he is a bona fide assignee, any evidence 
which impeaches the bona fide of the transaction 
puts the assignee to full proof of the considera¬ 
tion.®® 

c. Variance 

The proof of the assignment must conform to the 
pleading although an Immaterial variance Is not fatal. 

The proof of assignment must conform to allega¬ 
tions of the pleading,®® and, where there is a ma¬ 
terial variance between the allegations with regard 
to an assignment and the proof offered, the action 
must fail.'^® An immaterial variance, however, be¬ 
tween the pleading and proof, which in no way can 
prejudice defendant, may be cured, in order to 
make the complaint conform to the proof.71 


§ 140. Presumptions and Burden of Proof 

a. Presumptions 

b. Burden of proof 

a» Presumptions 

(1) As to execution and delivery 

(2) As to consent of, or acceptance by, 

assignee 

(3) . As to consideration 

(4) As to fraud 

(1) As to Execution and Delivery 

Mere possession of a chose of action does not raise 
a presumption of an assignment to such holder. 

Under certain circumstances a presumption will 
exist that an assignment was intended solely from 
the nature of the transaction.'^^ While the produc¬ 
tion by plaintiff of a written assignment of a chose 
of action is evidence of its delivery to him,*^® the 
mere fact of possession of a chose in action by an¬ 
other than the original owner does not of itself 
raise a presumption of an assignment to such hold¬ 
er,and the mere existence of an indebtedness 
from the assignor to the assignee will not justify 
the court in assuming that the assignment was made 
in discharge thereof, or as further security for its 
payment, or in good faith.^® An assignment, how¬ 
ever, that has long been acquiesced in by all par¬ 
ties interested will be presumed to have been legally 
executed and delivered,'^® and it will be presumed, 
in the absence of evidence to the contrary, that an 
assignment was executed and delivered on the day 
of its date.'^7 

Where the parties to a particular instrument have 
never treated it as an assignment, the presumption 
arises that it was not intended as such.*^® 


Colo.—^Miller v. American Bank & 
Trust Co., 221 P. 896, 74 Colo. 354. 
Mich.—^Master Spark Co. v. Hicker- 
son, 179 N.W. 232, 211 Mich. 411. 
Mo.—Sonnenfeld Millinery Co. v. 

Uhri, (App.) 88 S.W.(2d) 168. 
Okl.—^Bradstreet v. Crosbie, 263 P. 

63, 123 Okl. 269. 

5 C.J. p 1016 note 87. 

61. Sterling Adjustment Co. v. La- 
her Auto Spring Co., 2 P.(2d) 408, 
116 Cal.App. 100. 

62. Sperry & Hutchinson Co. v. Sie¬ 
gel, Cooper & Co., 140 N.B. 864, 309 
Ill. 193, affirming 226 IU.App. 540. 

63. Mayo v. Carrington, 19 Gratt. 
(60 Va.) 74r-6 C.J. p 1016 note 90. 

64. Md.—Lamar v. Manro, 10 Gill & 
J. 60. 

N.T.—^Burke v. New Tork, 40 N.T.S. 
81, 7 App.Div. 128. 

65. Hoshkowtt 2 v. Sargoy, 125 N.Y. 
& 913, 141 App.Div. 839—Mac- 


Latchy v. Hannan, 93 N.Y.S. 282, 
104 App.Div. 70—Cohen v. Wolff, 
161 N.Y.S. 936, 89 Misc. 412. 

66 , Chicago, etc., R. Co. v. Provolt, 
93 P. 1126, 42 Colo. 103, 16 L.R.A. 
(N.S.) 587. 

07. Gordon v. Hartford Sterling Co., 
179 A. 234, 819 Pa. 174. 

68. Rettig V. Becker, 11 Pa. Super. 
396. 

68 . Amsler v. D. S. Cage & Co., 
(Tex.Clv.App.) 247 S.W. 669—5 C. 
J. p 1016 note 92. 

76. Packard v. Automobile Club of 
America, 158 N.Y.S. 942, 90 Misc. 
642—6 C.J. p 1016 note 93. 

71. Mont.—Stephenson v. Rainbow 
Flying Service, 42 P.(2d) 736. 

N.J.—Mercantile Credit Co. v. P. W. 
Lambert & Co., 142 A. 22, 104 N.J. 
Law 620. 

5 CJ. p 1016 note 94. 

72. C^rr Hardware Co. V, Chicago 
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Bonding & Surety Co., 181 N.W. 
680, 190 Iowa 1320. 

73. Cal.—Thomas v. Fursman, 178 
P. 870, 39 Cal.App. 278. 

Iowa.—Steenhoek v. Schoonover 
Trust Co., 219 N.W. 492, 205 Iowa 
1379. 

74. Warren v. Sigmond Rothschild 
Co., (Tex.Civ.App.) 240 S.W. 1031 
—5 C.J. p 1016 note 96. 

76. National Surety Co. v. Winslow, 
173 N.W. 181, 143 Minn. 66. 

76. Wolcott V. Merchant's Gargling 
Oil Co.. 60 N.Y.S. 862, 46 App.Div. 
379. 

77. Cal.—Burkett v. Doty, 162 P. 
1042, 32 CaLApp. 337. 

N.Y.—^Westchester Mortgage Co. v. 
Thomas B. Mclntire, Inc., 161 N. 
Y.S. 384, 174 App.Div. 625. 

5 C.J. p 1016 note 98, 

78. Miller v. Goodman, 40 S.W. 743, 
16 Tex.Civ.App. 244. 
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(2) As to Consent of, or Acceptance by, As- 

sigpnee 

An assignment which Is beneficial to the assignee 
will be presumed to have been accepted by him» and 
where he has received the benefits of the assignor's ac* 
tion his consent to such action Is presumed. 

In accordance with the general presumption exist¬ 
ing in civil actions that a person will assent to 
acts of others which are beneficial to him, as dis¬ 
cussed in the title Evidence § 120 [22 C.J. p 109 
notes 5-10], an assignment of an entire fund as 
security for an existing debt, founded on a valuable 
consideration, will be presumed to have been ac¬ 
cepted.'^® Also, where it is shown that a party was 
informed of the transfer of a claim to him, and 
knew of the institution of a suit in his name to col¬ 
lect it, and made no disavowal of the trust, his 
acceptance will be presumed.^® Likewise, where 
the assignee received the proceeds of the judgment 
recovered by the assignor in an action in the as¬ 
signor’s name, his consent to such action is pre¬ 
sumed. 

(3) As to Consideration 

An absolute assignment, or one under seat, or, fn 
some Jurisdictions, an assignment in writing, is presumed 
to be upon a sufficient consideration. 

Where an assignment is absolute it will, until the 
contrary is shown, be presumed to be upon a suffi¬ 
cient consideration.®2 Also, assignments under seal 
prima facie import a consideration; but such pre¬ 
sumption is not a strong one and is easily overcome 
by evidence to the contrary.®^ Under a permissive 
statute it is also presumed that an assignment in 
writing was made for a consideration,®^ but this 


has also been denied.®® Where the assignment 
states that it is for a valuable consideration, there 
is a presumption to that effect, created by the as¬ 
signor’s admission.®^ 

In the case of an equitable assignment there is 
no presumption of an adequate consideration, be¬ 
cause there is no actual assignment in such case, 
and a consideration must be shown to raise an equi¬ 
table assignment,®® 

(4) As to Fraud 

The circumstances surrounding the making of the as¬ 
signment may be such as to raise a presumption of 
fraud. 

Where it is shown that the assignor was mentally 
incompetent at and about the time of the assign¬ 
ment, a presumption against the validity of the 
transaction arises,®® particularly where the assign¬ 
ment is in the form of a draft or order entirely 
in the handwriting of the assignee except for 
the mark or signature of the assignor.®® Also, 
where the matter assigned is the expectancy of an 
heir, a presumption of invalidity arises from the 
transaction itself.®^ 

b. Burden of proof 

(1) In general 

(2) To show assignment 

(3) To show consideration 

(4) To show fraud or incompetence of 

assignor 

(5) To show compliance with conditions 

(6) To show notice to debtor 

(7) To show promise of debtor to pay 


79. Rinehart & Dennis Co. v, Mc¬ 
Arthur, 96 S.B. 829, 123 Va, 556. 

80. Ex parte Randall, 42 So. 870, 149 
Ala. 640. 

81. Osborne v. McDonald, 5 P.(2d) 
568, 91 Mont. 83. 

82. Driscoll v. Driscoll, 77 P. 471, 
143 Cal. 528—5 C.J. p 1016 note 1. 

Surviviugr partner 

In an action by an assignee of a 
chose in action assigned to him by 
the surviving partner of a firm, the 
assignment will be presumed to have 
been made on a valid consideration 
in the course of winding up the part¬ 
nership affairs.—^Wilson v. Nicholson, 
61 Ind. 241. 

83. Md.—^Hohman v. Orem, 182 A. 
587. 

Mass.—^Farina v, Vitti, 186 N.B. 236, 
282 Mass. 532. 

Wis.—Merrill v. Focht, 179 N.W. 

8X3, 172 Wis. 675. 

5 C.J. p 932 note 21, 


84. N.C.—Fuller v. Smith, 58 N.C. 
192. 

Pa.—Twitchell v. McMutrie, 77 Pa 
383. 

5 C.J. p 932 note 22. 

85. Cal.—^Archibald v. Schultz, 

(App.) 58 P,(2d) 233. 

Iowa.—Steenhoek v. Schoonover 
Trust Co., 219 N.W. 492, 205 Iowa 
1379—Thompson v. Damm, 186 N. 
W. 115, 192 Iowa 501—Gary v. 
Northwestern Masonic Aid Ass'n, 
53 N.W. 1086, 87 Iowa 25. 

5 C.J. p 932 note 23. 

86. Wood V. Duval, 9 Leigh (36 Va.) 

6 . 

87. Roberts v. Friedman, 96 Pa.Su¬ 
per. 530. 

83. Few V. Pou, 124 S.B. 372, 32 Ga. 
App. 620—5 C.J. p 932 note 26. 

preexisting debt 

Where a claimant in garnishment 
relies upon what amounts to a mere 
equitable assignment of rents, trans- 
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ferred as collateral security for a 
preexisting debt, such existing debt 
will not of itself afford any presump¬ 
tion as to a valuable consideration 
supporting the assignment, but the 
burden is on the assignee to show 
some valuable consideration to sup¬ 
port the assignment.—^Few v. Pou, 
124 S.E. 372, 32 Ga.App. 620. 

89. Hackett v. Whitley, 273 P. 752, 
150 Wash. 529. 

90. In re Gallagher's Estate, 241 N. 
Y.S. 759, 137 Misc. 564. 

£arge part of deceased's property 
A transaction whereby a person 
obtained an assignment of a large 
part of decedent’s property at a time 
when she was aged and ill will be 
presumed void for fraud.—^In re 
Gallagher’s Estate, 241 N.Y.S. 769, 
137 Misc. 664. 

91. Elliot V. Leslie, 99 S.W. 619, 124 
Ky. 556, 30 Ky.L. 743, 124 Am.S.R. 
418. 
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(1) In General 

In an action under or involving an assignment, the 
party having the affirmative of an issue has the burden 
of proving it. 

In accordance with the general rule of evidence 
that the party having the affirmative of an issue 
has the burden of proving it, one suing as assignee 
of a claim must prove a right to recover on the 
particular cause.^2 Pqj. example, where the basis 
of the assignee’s action against the debtor is pay¬ 
ment to the assignor, without the knowledge or 
consent of the assignee, after notice of the assign¬ 
ment, the assignee has the burden of proving such 
pa)anent.^5 On the other hand, the assignee is not 
required to prove a negative. Thus, the assignee, 
in an action against the debtor, does not have the 
burden of proving that the assignor’s obligation 
to him, upon which the assignment was based, had 
not been paid.^^ Also, in an action on an assign¬ 
ment of wages or other fund, the assignee is not 
required to prove that at the time of notice of the 
assignment a certain amount remained due from 
defendant to the assignor; but, on proof of the 
amount earned by the assignor or received by de¬ 
fendant, the presumption of law is that it remained 
unpaid, and pa3rment or other extinguishment of 
the debt is a matter of defense.^^ Jn case of a 
partial assignment, to which the consent of the 
debtor is necessary in an action at law, the assignee 
has the burden of proving such consent,^® 

Also, in accordance with the general rule, the 
debtor has the burden of proving any affirmative 
defense which he attempts to set up against the as- 
signee.^*^ 


In an action between the assignor and the as¬ 
signee where the assignor claims damages for the 
assignee’s failure to prosecute the assigned claim, 
the assignor has the burden of proving the alleged 
damages.^ s Where an action by the assignee 
against the assignor is based upon the breach of a 
covenant in the contract of assignment that the 
obligation assigned was of a certain amount, the 
assignee, to recover, must in some way establish 
that the obligor was not liable for the covenanted 
amount.®^ 

Between assignees. The burden of proof is on 
the subsequent assignee to show that he was a bona 
fide purchaser for value, without notice of the prior 
assignment.! Where, however, the assignee first 
giving notice to the debtor has priority over other 
assignees, even though his assignment was not 
made first in point of time, an assignee who has not 
given notice, while the other one has, has the bur¬ 
den of showing why the assignment of which no¬ 
tice has been given should be postponed to his su¬ 
perior equity, such as showing that the legal title 
was taken with notice of his prior equity. The 
fact that the assignment is but a partial assign¬ 
ment does not affect this rule.2 Also under a re¬ 
cording statute and where the subsequent assignee 
was the first to record his assignment, the first as¬ 
signee has the burden of proving that the second 
assignee was not a bona fide assignee for value so 
as to receive priority under the statute.^ 

Waiver. Where the chose in action is expressly 
made nonassignable, an assignee suing thereon has 
the burden of proving that the debtor waived the 
provision against assignments.^ 


92. La.—Blanchard v. Gilmore, 7 La. 
App. 449. 

N.Y.—St. Ormond v. Brounich, 282 N. 
T.S. 826. 

Pa.—Douglass's Estate, 17 Pa.Dist. 
& Co. 672. 

5 C.J. p 1017 note 4. 

Eguitahle assignment 
A party claiming as an equitable 
assignee has the burden of showing: 
First, an absolute appropriation of 
the claim to his use; second, that 
the assignment was of the whole 
claim or of a specific sum or fixed 
percentage thereof; and third, that 
the assignor had parted with com¬ 
plete control over it.—^Wilson v. Po¬ 
land, (Tex.Civ.App.) 14 S.W.(2d) 890. 

Kot prejudiced by assignment 

Plaintiff, as assignee, had the bur¬ 
den to prove that defendant's rights 
in a possible surplus contemplated 
by the laws of .another state were 
not prejudiced by the assignment.— 
St. Ormond v. Breunich, 282 N.Y.S. 
826. 


93. McCloskey v. Missouri-Kansas- 
Texas R. Co. of Texas, (Tex.Civ. 
App.) 67 S.W.(2d) 592. 

94. Fairbanks v. Crump Irrigation 
& Supply Co., 292 P. 629, 108 Cal. 
App. 197, denying rehearing 291 
P. 629, 108 Cal.App. 197. 

95. Chicago, etc., R. Co. v. Provolt, 
93 P. 1126, 42 Colo. 103, 16 L.R.A. 
(N.S.) 587—5 C.J. p 1017 note 5. 

96. Hoppock V. Gaines, (Mo.App.) 
284 S.W. 191. 

97. H. D. Roosen Co, v. Pacific Ra¬ 
dio Pub. Co., 11 P.(2d) 873, 123 
Cal.App. 525. 

Prior appointment of receiver 
The burden of proof was on the 
acceptor of an order who claimed ab¬ 
solution because of prior appoint¬ 
ment of a receiver for the drawer.— 
H. D. Roosen Co. v. Pacific Radio 
Pub. Co., 11 P.(2d) 873, 123 Cal.App. 
525. 

98. "Westminster Nat. Bank v. Grau- 
stein, 170 N.E. 621. 270 Mass. 566, 
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certiorari denied Graustein v. 
Westminster Nat. Bank, 51 S.Ct. 
80, 282 U.S. 876, 75 L.Ed. 773. 

99. McConkey Realty Corporation 
v. Wildermuth, 212 N.Y.S. 216, 214 
App.Div. 395. 

1. Wagenhurst v. Wineland, 20 App. 
D.C. 85. 

2i. Peters v. Goetz, 188 S.W. 1144, 
136 Tenn. 257. 

3. In re Lynch's Estate, 272 N.Y.S. 
79, 151 Misc. 549. 

4. Sperry & Hutchinson Co. v. Sie¬ 
gel, Cooper & Co., 140 N.E. 864, 309 
Ill. 193, affirming 225 Hl.App. 540. 

Trading stamps 

In an action by an assignee of non- 
transferable trading stamps against 
a mercantile firm which issued them, 
for refusal to redeem the stamps, In 
which plaintiff claimed that the lim¬ 
itation as to transferability was 
waived, plaintiff must prove the 
waiver, in view of the fact that the 
plain language -af the coupons pro- 


ec.j.s.-70 
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(2) To Show Assignment 

The party relying on an assignment has the burden 
3f proving it. 

The party whose title depends on an assignment, 
and whose right to bring suit is in issue, or who 
opposes a right to recover on the ground that the 
cause of action has been assigned, has the burden 
of showing an assignment,5 consistent with the 
issue made by the pleadings.® 

(3) To Show Consideration 

If a consideration is necessary to sustain the trans¬ 
action, the burden of showing a sufficient consideration is 
on the party having the burden of establishing the as¬ 
signment. 

Where an adequate consideration is necessary 
to sustain the transaction, the burden is on the as¬ 
signee to show that the consideration given was 
adequate.7 Likewise a beneficiary of a transfer who 
occupied a position of confidence has the burden to 
establish a consideration for the transfer.® 

(4) To Show Fraud or Incompetence of As¬ 

signor 

In the absence of circumstances giving rise to a pre¬ 
sumption of fraud or undue influence, the party alleging 
that the assignment was brought about by such means 
has the burden of proving It. 

In accordance with the general rule, on an issue 


of competency of the assignor or of fraud in the 
as si gnm ent, the burden of proof is on the party al¬ 
leging such incompetency® or fraudbut, where 
it appears that the parties to the assignment did not 
deal on equal terms, as where the assignor was 
aged and was assisted by the assignee in signing 
a paper prepared by the latter, the burden is on 
the assignee to show competency and freedom from 
undue influence; and, according to some author¬ 
ity, equity requires persons who acquire an assign¬ 
ment from one toward whom they hold a confiden¬ 
tial relation to show that the assignor obtained or 
had an opportunity to obtain independent advice.^® 
It has also been , held that an assignment of an 
expectancy by an heir is void unless it is aflirma- 
tively shown that it was without fraud or oppres¬ 
sion, and was made with the consent of the ances¬ 
tor and for an adequate consideration.^® 

(5) To Show Compliance with Conditions 

Where the assignment is conditional, or the right to 
assign the chose is conditional, In the absence of circum¬ 
stances giving rise to a presumption that the conditions 
were met, the party having the burden of proving the 
assignment has the burden of showing a compliance with 
the conditions. 

Where the original contract contains a provision 
against assignment without consent of the debtor, 
the burden of proof is on the assignee to show 


hibited such transfer.—Sperry & 
Hutchinson Co. v. Siegel, Cooper & 
Co., 140 N.B. 864, 30$ IlL 1$3, affirm¬ 
ing 225 IlLApp. 540. 

5. U.S.—^Marthens v. Pennsylvania 
R. Co., (C.C.A.I11.) 78 P.(2d) 37. 
^la,—^Patrick v. Paterson, 89 So. 100, 
18 Ala.App. 26, reversed on other 
grounds Ex parte Patrick, 88 So, 
837, 205 Ala. 662, 

Cal.—^Messick v. Houx Bros., 288 P. 
434, 105 Cal.App. 637—Gilmore v. 
Caswell, 224 P. 249, 65 CaLApp. 
299—^Martin v. Going, 207 P. 935, 
57 CaLApp. 631. 

N.J.—^Howells V. Martin, 137 A. 665, 
101 N.J.Eq. 275, reversing 134 A. 
173, 99 N.J.Eq. 657. 

N.T.—^Klein v. Carey Printing Co., 
199 N.Y.S. 19, 120 Misc, 648. 

Or.—^Wakefield, Fries & Co. v. Park- 
hurst, 165 P. 578, 84 Or. 483. 

Tex.—^Norris v. Lancaster, (Com. 
App.) 280 S.W. 674, reversing on 
other grounds Lancaster v. Norris, 
(Civ.App.) 271 S.W. 401—Warren 
V. Sigmond Rothschild Co., (Civ. 
App.). 240 S.W. 1031. 

5 C.J. p 1017 note 6. 

Duty to prove assignment see supra 
§ 139 b (2). 

AXL order or bill does not of itself 
import an assignment and the burden 
is on the party asserting an assign¬ 
ment to prove it by other evidence. 


—Guggenhime & Co. v* Lamantia, 
276 P. 995, 207 Cal. 96. 

Assignment by an anthoxized per¬ 
son must be shown.—^New Orleans 
Typothetae v. Cox Printing & Pub¬ 
lishing Co., 1 La.App. 28. 

That there was such an assignor 
as alleged in the complaint of the 
assignee is a material allegation with 
the burden of proof on plaintiff.— 
Hample v. McBlinney, 258 P. 179, 44 
Idaho 435. 

a Childress v. Smith, 38 S.W. 618, 
40 S.W. 389, 90 Tex. 610—6 C.J. 
p 1017 note 7. 

7- Douglass's Estate, 17 Pa.Dist. & 
Co. 672—5 C.J. p 863 note 13. 

Collateral security for preexisting 
debt 

Where an assignment is given 
merely as collateral security for a 
preexisting debt, such existing debt 
will not of itself afford any presump¬ 
tion as to a valuable consideration 
supporting the assignment, but the 
burden is on the assignee to show 
some valuable consideration to sup¬ 
port the transfer.—^First National 
Bank V. MacDougald Const. Co., 166 
S.E. 256, 45 Ga.App. 853. 

a Christian v. Canfield, 165 A. 788, 
108 N.J.Eq. 647. 

a Wood V, Neely, 7 Baxt(Tenn.) 
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586—5 C.J. p 1017 note 8. See Far¬ 
rell V. Bruce, 200 IlLApp. 688. 

10. Dulien v. Schwartz, 290 P. 834, 
168 Wash. 218—5 C.J. p 1017 note 
9. 

11. Ky.—^Tankey v. Clark, 6 S.W. 
(2d) 274, 224 Ky. 346. 

N.T.—Schanck v. Hooper, 160 N.T. 
S. 627. 

Pa.—^In re Williams’ Estate, 149 A. 
728, 299 Pa. 440. 

Wash.—^Hackett v. Whitley, 273 P. 

752, 160 Wash. 629. 

Wis.—Small v. Champeny, 78 N.W. 

407, 102 Wis. 61. 

5 C.J. p 1017 note 10. 

Sole possession. 

One who through dominating influ¬ 
ence has induced a physically and 
mentally feeble brother to assign his 
sole possession has the burden to 
show good faith and fairness.—^Bel- 
den V. Belden, 124 N.T.S. 225, 139 
App.Div. 437—Schinotti v. Cuddy. 65 
N.T.S. 219, 25 Misc. 656. 

IS. N.J.—^Pattberg v. Gott, 140 A. 

795, 102 N.J.Eq. 371. 

Pa.—^In re Williams* Estate, 149 A. 
728, 299* Pa. 440. 

13. McClure v. Raben, 33 N.E. 275, 
133 Ind. 607, 36 Am.S.R. 668—Mc¬ 
Adams V. Bailey, <Ind.App.) 80 N. 
E. 171. 
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such consent.l^ Also, where the assignment is 
made under a power of attorney authorizing it 
only on certain conditions, the burden is on plaintiff 
to show compliance with such conditionsA® How¬ 
ever, where an instrument was indorsed with a 
condition, without compliance with which plaintiff 
would not be entitled to the instrument, it will be 
presumed, from his possession of the instrument, 
that the condition has been complied with; and, 
where the amount of the assignment was to be re¬ 
duced upon the happening of a certain event, the 
burden is on the assignor to prove the happening 
of the event.!^ 

(6) To Show Notice to Debtor 

The party alleging notice to the debtor, when ma¬ 
terial, has the burden of proving it. 

Where the defense is payment to the assignor, the 
burden to prove notice to the debtor of the as¬ 
signment before the payment is on plaintiff.^® 

Under a statute providing that if a thing in ac¬ 
tion be assigned, an action thereon by the assignee 
shall be without prejudice to any set-off or defense 


existing at the time or before notice of the assign¬ 
ment, the burden of proving actual or constructive 
notice is on the assignee.^^ 

(7) To Show Promise of Debtor to Pay 

If material, the assignee has the burden of prov¬ 
ing a promise by the debtor to pay. 

Where, in accordance with the rules already con¬ 
sidered in section 76, the promise of the debtor to- 
pay is material, the burden of proving a promise 
of the debtor to pay the assignee is on the latter.^t^ 

§ 141. Admissibility of Evidence 

Competent evidence which tends to support the Is¬ 
sues is admissible. 

In accordance with the rules governing evidence 
in civil actions generally, competent evidence which 
tends to support the issues made is admissible; 
but, in accordance with the general rule, evidence 
that is not relevant to the issues is not admissible.22’ 
Judgments in actions on an assigned chose are 
not evidence against parties to the assignment wha 
were not parties to the action in which the judg- 


14. Reisler v. Cohen, 121 N.T.S. 603, 
67 Misc. 67. 

15. Thompson v. Gimhel, 128 N.T. 
S. 210, 71 Misc. 126, affirmed 129 
N.T.S. 1025, 145 App.Div. 436. 

1€L Md.—^Rowland v. Crawford, 7 
Harr. & J. 52. 

N.T.—Sprague v. Hosmer, 82 N.T, 
466. 

5 C.J. J> lOlS note 18. 

17, Lessler v. Pe Loynes, 135 N.T. 

S. 948, 150 App.Div. 868, rehearing 
allowed 136 N.T.S. 1140, 151 App. 
Div. 919. 

18. Burritt v. Tidmarsh, 1 IlLApp, 
671—5 C.J. p 1018 note 16. 

18. Lydiard v. CofCee, 209 N.W. 263, 
167 Minn. 389. 

20. Auerbach v. Pritchett, 68 Ala. 
451—5 C.J. p 1018 note 18. 

21. Ark.—Crow Oil & Oas Co, v. 
Drain, 286 S.W. 971, 171 Ark. 817. 

N.T.— Hofferberth v. Duckett 162 N. 

T. S. 167, 176 App.Div. 480—^Pox 
V. City of New Tork, 165 N.T.S. 
1037, 170 App.Div. 386—Varley v. 
Wayne Oil Tank & Pump Co., 165 
N.T.S. 1011. 

Okl.—C. I. T. Corporation v. Shogren, 
65 P.<2d) 956. 

R.L—Gunn v. McCabe, 139 A. 916, 49 
R.I. 53. 

Tex.—E. C. Palmer & Co. v. First 
Nat Bank, (Civ.App.) 2 S.W.(2d) 
939. 

5 C.J. p 1018 note 19. 

Evidenoe held admissible 

(1) A written assignment in blank 
of a conditional lease and sale con¬ 


tract evidencing the sale of a piano, 
as a step in the proof of an assign¬ 
ment of the contract to the person 
to whom the assignment was in¬ 
tended to he made, but whose name 
was not inserted in the written as¬ 
signment.—^Kindler & Collins v. Beck, 
119 A. 54, 98 Conn. 212, 

(2) A contract between defendant 
and a railroad company, as well as a 
subcontract.—^Jefferson County Sav. 
Bank v. J. C. Garland & Co., 77 So. 
704, 201 Ala. 178. 

(3) In suit for breach of implied 
warranty in sale of coal, where plain¬ 
tiff testified he had previously trans¬ 
ferred claim to another, a written 
reassignment of claim to plaintiff, 
the fact that the retransfer was not 
for a valuable consideration being 
immaterial,—Sudduth v, Holloway, 
101 So. 733, 212 Ala. 24. 

(4) Payment, where contractor as¬ 
signed part of the funds in the hands 
of the owner which the owner agreed 
to pay if the contractor had any 
sums due him thereafter, and the 
contractor thereafter brought suit, to 
settle which the owner paid a sum 
in excess of the assignment, on the 
question of the existence of a debt 
to the contractor.—^Friedman v. Grif¬ 
fith, (Mo.App.) 196 S.W. 75. 

22, Ark.—Wimberley Grocer Co. v. 

Border City Broom Co., 266 S.W. 

679, 166 Ark. 570. 

Conn.—^Leventhal Furniture Co. v. 

Crescent Furniture Co., 184 A. 878, 

121 Conn. 343. 
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Ga.—Jarecky v, Arnold, (App.) 182: 
S.B. 66. 

Ill.—Marcus v. Ratsky, 198 Ill.App.. 
496. 

Iowa.—Thomas v. Becker, 180 N.W. 
285, 190 Iowa 237. 

Or.—^Morris v, Leach, 162 P. 253, 82r 
Or. 609. 

Pa.—^Parish Mfg. Corporation v. Mar¬ 
tin-Parry Corporation, 143 A. 103, 
293 Pa. 422. 

5 C.J. p 1018 note 20, 

Payment 

Where the debtor paid the assign¬ 
or after notice of assignment to- 
plaintiff, a statement in a deposition, 
in an action against the debtor that 
part of the amount paid the assign¬ 
or was remitted to the assignee, was' 
irrelevant, where the amount remit¬ 
ted and the account on which it was- 
paid were not stated.—^Wimberley 
Grocer Co. v. Border City Broom Co.,. 
266 S.W. 679, 166 Ark. 570. 

Profit 

Whether a contractor made a prof¬ 
it on work done by a subcontractor 
was irrelevant in a suit between the- 
contractor and the subcontractor’®, 
assignee.—Hill v. Wood, 19 P.(2d)” 
89, 142 Or. 143. 

Waiver of delivery 

Admission of a letter by the as¬ 
signee waiving delivery, as required, 
by the contract, was error, in a suit, 
against the assignor, since the as¬ 
signee could not increase the assign¬ 
or’s liability without his consent.— 
Parish Mfg. Corporation v. Martin- 
Parry Corporation, 131 A. 710, 285. 
Pa. 131. 
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ment was obtained.25 

The admissibility of parol evidence to modify or 
explain a written agreement is discussed in the title 
Evidence § 851 et seq. [22 CJ. p 1070 note 34 et 
seq.]. 

Consideration. Evidence as to the consideration 
of an assignment is usually inadmissible because 
immaterial to the issue; 24 but, where the existence 
or character of the consideration is material, evi¬ 
dence with regard to it is admissible.25 

Purpose for which admissible. Where the as¬ 
signment contains the items of an account assigned, 
and is received in evidence without limitation as to 
its purpose, it is held that it may be considered 
for all the purposes of the suit and consequently as 
evidence of the items, the answer merely denying 
the assignment of the claim.26 

§ 142. Assignment 

Proper evidence showing or disproving the fact of 
assignment is admissible. 

Upon the issue as to whether there has been a 
valid assignment, the written assignment itself,27 
and all instruments in writing tending to show as¬ 
signment are admissible,28 and evidence is admis¬ 
sible to show the authority of the agent of the 


assignor through whom the assignment was ex¬ 
ecuted; 2d so, evidence is admissible of an agree¬ 
ment of the assignor to transfer the property,20 of 
change of possession of property alleged to have 
been assigned,2i or of other circumstances sur¬ 
rounding the assignment,22 of assignment to anoth¬ 
er before the assignment to plaintiff,23 or of pay¬ 
ment of claim before notice to the debtor.34 

§ 143. Weight and Sufficiency of Evidence 

a. In general 

b. Fraud, undue influence, or mental in¬ 

capacity 

c. To show notice of assignment 

d. To show consent to assignment 

a. In General 

The party having the burden of proving a controvert¬ 
ed issue of fact, in an action involving an assignment, 
must prove it by a preponderance of the evidence to sus¬ 
tain a finding in his favor. 

In accordance with the rules governing civil ac¬ 
tions generally, in an action involving an assign¬ 
ment, an issue of fact cannot be regarded as proved 
unless the party having the burden of proof there¬ 
on produces a preponderance of evidence. On the 
other hand, a preponderance of the evidence is suf- 
ficient^s Accordingiy, if the fact of assignment 


23. Swepson v. Harvey, 69 N.C. 387 
—5 C.J. p 1018 note 21. 

24. Mo.—^Pir5:t Kat Bank v. Hahn, 
198 S.W. 489, 197 Mo.App. 593. 

N.T.—^Beardsley v. American Bond¬ 
ing Co. of Baltimore, 193 N.T.S. 
138, 200 App.Div. 452. 

Tex.—^National Compress Co. v. Ham¬ 
lin, (Civ.App.) 264 S.W. 488. 

5 C.J. p 1018 note 29. 

25. Crow Oil & Gas Co. v. Drain, 
286 S.W. 971, 171 Ark. 817—5 C. 
J. p 1019 note 30. 

26. Preston v. Central California 
Water Co., 104 P. 462, 11 CaLApp. 
190. 

27. Iowa.—^Thomas v. Becker, 180 
N.W. 285, 190 Iowa 237. 

N.T.—Gordon v. Jacobs, 290 N.T.S. 
641. 

Wyo.—Eller v. Salathe, 12 P.(2d) 
386, 44 Wyo. 369. 

Wash.—^Fisher v. Berg, 290 P. 984, 
158 Wash. 176. 

Other signatures in evidence 
Written assignments which were 
excluded from evidence on the 
ground of lack of proper acknowledg¬ 
ment were admissible, where there 
were admittedly valid signatures of 
the assignors in the evidence which 
were available for comparison with 
signatures on the assignments and it 
appeared from a comparison that 
the assignments were in fact ex¬ 


ecuted by the assignors.—Gordon v. 
Jacobs, 290 N.T.S. 6 41. 

26. Kindler & Collins, Inc. v. Beck, 
119 A. 54, 98 Conn. 212—5 C.J. 
p 1018 note 22. 

29. Chicago Univ. r. Emmert, 79 N. 
W. 285, 108 Iowa 5ua. 

Erickson v, Lyon, 26 Ill.App. 
17. 

31. Ward v. Tennessee Coal, etc., 
Co., (Tenn.Ch.App.) 57 S.W. 193. 

32% TJ.S.—State Central Sav. Bank 
V. Hemmy, (C.C.A.Iowa) 77 F.(2d) 
458. 

N.T.—^Hofferberth v. Duckett, 162 N. 

T.S. 167, 175 App.Div. 480. 

Tex.—^Hatley v. West Texas Nat. 
Bank of Big Spring, (Com.App.) 
284 S.W. 540. 

5 C.J. p 1018 note 26* 

33. Tarley v, Wayne Oil Tank & 
Pump Co., 165 N.T.S. 1011—5 C.J. 
p 1018 note 27. 

34. Carrere v. Dun, 55 N.T.S. 441, 
26 Misc. 848, affirming 57 N.T.S. 
82, 26 Misc. 717. 

35. Cal.—^McKinley v. Smith, 17 P. 
(2d) 1032, 128 Cal.App. 591. 

Ill.—Greeman Bros. Mfg. Co. v, M. 
L. Nelson Furniture Co., 191 Ill. 
App. 494. 

N.J.—Rapczynski v. Eagle Inv. Co., 
175 A. 560, 12 N.J.Misc. 801. 
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Okl.—^Kaylor v, Kaylor, 45 P.(2d) 
743, 

Wash.—^Puget Sound Warehouse Co. 
V. La Hue, 150 P. 630, 86 Wash. 
395. 

Assignable Interest 
The fact that copartners contract¬ 
ed to construct a wood-splitting ma¬ 
chine, and then organized a corpora- 
I tion which performed the contract, 
showed that the corporation had an 
assignable interest in the contract.— 
Fisher v. Berg, 290 P. 984, 158 Wash. 
176. 

Delihrery of assignment 
As Civ.Code § 1055 declares the 
presumption that an instrument was 
delivered on the dav of its date, the 
delivery of the written assignment is 
sufficiently established by plaintiff’s 
production of the same at trial.— 
Burkett v, Doty, 162 P. 1042, 32 Cal. 
App. 337. 

Svidence held sufficient 

(1) To justify judgment or verdict. 
U.S,—Commercial Inv. Trust v. Bay 
City Bank, (C.C.A.Mich.) 62 F. 
(2d) 735. 

Ark.—City Nat. Bank v. Friedman, 
62 S,W.(2d) 28, 187 Ark. 854. 

Ga.—^Hubbard v. Bibb Brokerage Co.. 

160 S.E. 639, 44 Ga,App. 1. 

Md.—Sahm v. Realty & Insurance 
Exchange, 114 A. 567, 138 Md. 653. 
Mont.—Silver v. Morin, 240 P. 825, 
74 Mont. 39S. 
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IS in issue, the assignment must be established by a j direct and positive character, 37 although an equi- 
preponderance of evidence,33 and it should be of a I table assignment may be shown by circumstances, 


Tex.—McCloskey v. Missouri-Kansas- 

Texas R. Co. of Texas, (Civ.App.) 

57 S.W.(2d) 692. 

W.Va.—^Pirst Nat. Bank v. McCloud, 

165 S.B. 799, 112 W.Va. 537. 

(2) To show agreement to assign. 
—Talmadge v. XJ. S. Shipping Board, 
Emergency Fleet Corporation, (C.C. 
A.N.T.) 54 F.(2d) 240. 

(3) To show that assignor had 
claim due.—State Finance Co. v. 
Hershel California Fruit Products 
Co., (Cal.App.) 47 P.(2d) 821. 

(4) To show that the debtor did 
not owe the alleged claim.—^Hock¬ 
ing V. Chaffee, 227 N.W. 215, 58 N. 
D. 708. 

(5) To show that an attempted 
credit by the assignor in favor of the 
debtor had no foundation in fact,— 
Madison Industrial Corporation v. 
Elisberg, 271 N.Y.S. 891, 152 Misc. 
167. 

(6) To show consideration.—^Dun¬ 
lap V. Commercial Nat Bank of Los 
Angeles, 195 P. 688, 50 CaLApp. 476 
—In re Gallagher’s Estate, 241 N.T. 
S. 759, 137 Misc. 664—Dulien v. 
Schwartz, 290 P. 834, 158 Wash. 218 
—5 C.J. p 1020 note 48 [a]. 

<7) To show that the purchaser 
had not assigned the contract before 
the vendor had given notice of can¬ 
cellation.—^Bedtelyon v. Otis Or¬ 
chards Co., 179 P. 96, 106 Wash. 151. 

(8) To show the surety’s uncondi¬ 
tional consent to a highway contrac¬ 
tor’s assignment of moneys earned 
by him under the contract,—Ore¬ 
gon Surety & Casualty Co. v. U. S, 
Nat. Bank of Eugene, 300 P. 336, 
136 Or. 673. 

(9) To show that the causes of ac¬ 
tion alleged in the complaint were 
not assigned to plaintiff.—^Kunihiro 
V. Lyons Bros. Co., (C.C.A.Cal,) 12 
F.(2d) 894, certiorari denied 47 S.Ct, 
112, 273 U.S. 723, 71 L.Ed. 859—Kuni- 
hiro V. M. 0. Coggins Co., (C.C.A. 
Cal.) 12 F.(2d) 894, certiorari denied 
47 S.Ct. 112, 273 U.S. 723, 7 L.Ed. 
859. 

(10) To sustain a finding that the 
assignment to the creditor was only 
of the debtor's interest in the note 
rather than of demand against the 
payee.—Schick v. Pritchard, 299 P. 
1061, 89 Colo. 132. 

(11) To sustain a finding that the 
assignor was the person who robbed 
claimant bank, and that the funds 
assigned were proceeds of the rob¬ 
bery.—McKinley V. Smith, 17 P.(2d) 
1032, 128 Cal.App. 591. 

Svidence held insnidcieiit 

(1) To show prior assignment.— 
P. W. Swan Lumber Co. v. Marion, 
(Iowa) 202 N.W. 12. 


(2) To show estoppel.—^Packard v. 
Automobile Club of America, 153 N. 
T.S. 942, 90 Misc. 642. 

(3) To show waiver of limitation 
against assignment.—Sperry & 
Hutchinson Co, v. Siegel, Cooper & 
Co., 140 N.B. 864, 309 Ill. 193, affirm¬ 
ing 225 111.APP. 540. 

Finding held not against weight of 
evidence 

Court’s finding that payments were 
an advancement of money due under 
the contract and constituted a loan 
was held not to be against the 
weight of evidence.—Silver v. Morin, 
240 P. 825, 74 Mont 398. I 

Frima facie case 

An assignee of a chose in action 
makes a prima facie case by proving 
the execution of a valid legal con¬ 
tract, the assignment thereof, the 
performance by the assignor, and 
the failure of the debtor to pay the 
contract price.—Citizens’ Nat. Bank 
of Muskogee v. Rawley, (Neb.) 267 
N.W. 151. 

36. Implement Dealers’ Mut. Fire 
Ins. Co. V. Myron, 242 N.W. 404, 
62 N.D. 167. 

Svidence held sufficient 

(1) To show assignment 

Ariz.—^Little v. Brown, 283 P. 924, 
36 Ariz. 194. 

Cal.—Jackson v. Community Oil Co., 
(App.) 56 P,(2a) 533—Collection 
Service Corporation v. Conlin, 277 
P. 749, 98 CaLApp. 686—Smith v. 
Pittler, 272 P. 789, 95 CaLApp. 101 
—^Budd V. Joseph Zukin Blouses, 
265 P. 1038, 90 CaLApp. 447—Dun¬ 
lap V. Commercial Nat. Bank of 
Los Angeles, 195 P. 688, 50 Cal. 
App. 476. 

Colo,—^Potosi-Caribou Mining Co. v. 
Boulder Credit Rating Ass’n, 250 
P. 557, 80 Colo. 253. 

Ill.—^Brown v. Brown, 3 N.E.(2d) 
945, 286 IlLApp. 471. See Hyatt 
V. Foster, 195 IlLApp. 428. 

La.—Orleans Discount Co. v. Cart¬ 
wright, 121 So. 677, 10 La.App. 304. 
Mass.—O’Connell v. City of Worces¬ 
ter, 114 N.E. 201, 225 Mass. 159. 
Minn.—^First State Bank of Gaylord 
V. Woehler, 167 N.W. 276, 140 Minn. 
32. 

Tex.—Payne v. Mt. Franklin Fuel & 
Feed Co., (Civ.App.) 234 S.W. 595, 
error refused. 

Utah.—^Van Dyke’s Food Store v. In¬ 
dependent Coal & Coke Co., 34 P. 
(2d) 706—Merchants’ Credit Bu¬ 
reau V. Robinson, 251 P. 10, 68 Utah 
470. 

(2) To show the legal owner had 
no beneficial interest in the suit.— 
Joy Floral Co, v. Norris, 131 S.E. 
920, 34 Ga.App, 796. 

(3) To show title in the assignee. 
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—Irvin V. New Brunswick Fire Ins. 
Co., 122 S.B. 710, 32 Ga.App. 182— 
Fox Head Waukesha Corporation v. 
Commanche Ice & Fuel Co., (Okl.) 50 
P.(2d) 333—5 C.J. p 1019 note 39 
Ca]. 

(4) To sustain a finding of abso¬ 
lute assignment.—^Kerby v. Feild, 38 
S.W.(2d) 308, 183 Ark. 714—David¬ 
son V. Baker Fuel Oil Burner Co., 
134 So. 108, 16 La.App. 339. 

(5) To support a finding of oral 
assignment.—Oswald v. Schwartz, 
185 P. 959, 181 Cal. 620. 

(6) To justify a finding that an 
order was intended as an assignment. 
—Baumgarten v. California Pac. Ti¬ 
tle & Trust Co., 16 P.<2d) 332, 127 
CaLApp. 649. 

(7) To sustain a finding that the 
assignor had assignable interest.— 
Silver v. Morin, 240 P. 825, 74 Mont. 
398. 

(8) To show that the seller intend¬ 
ed to make complete assignment of 
the contract to deliver acetone and 
the assignee’s acceptance thereof.— 
Explosive Chemical Co. v. William 
S. Gray & Co., 207 N.Y.S. 638, 124 
Misc. 333, reversed 212 N.Y.S. 324, 
125 Misc. 918. 

(9) To show that plaintiff was the 
assignee of a contract made by de¬ 
fendant with another company, and, 
as such, bound by the contract.— 
Empire Lighting Fixture Co. v. 
Browning, 157 N.Y.S. 284, 93 Misc. 
489. 

(10) To show that there was nc 

written assignment to plaintiff.— 
Mason v. Bristol, 169 N.Y.S. 57, 181 
App.Div. 614. _ 

(11) To show reassignment.—Wil¬ 
liams V. Pacific Surety Co., 149 P. 
524, 77 Or. 210. 

37. Collins v. Welsh, (CaLApp.) S'/ 

P.(2d) 505—5 C.J. p 1019 note 39. 
Agreement to receive payment 

Evidence of an agreement by the 
creditor to receive payment from s 
third party indebted to the debtor 
not showing an intention to sell oi 
assign the indebtedness, did not shovi 
assignment of the indebtedness.— 
Fred Didschuneit & Son v. Enochs 
Lumber & Mfg. Co., 156 S.E. 720, 4S 
Ga.App. 527. 

Brother of “assignor" 

In an actioh for damages to an au< 
tomobile by an alleged assignee oj 
the owner, evidence that a witness 
was a brother of the "assignor" was 
insufficient to show an assignmen 
of the cause of action.—Gilmore v 
Caswell, 224 P. 249, 65 CaLApp. 299 
Decree directing assignment 

In a suit on an account alleged t( 
have been assigned, the assignmen 
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3 r by any character of legitimate evidence.38 

An assignment has been held to be proved suffi- 
:iently by evidence of its execution by the assignor 
md its production by the assignee, 39 by its delivery 
Dy the assignor and acceptance by the assignee,^® 
Dy production of a written assignment and testi- 
nony of the assignor,by testimony entirely 
3ral,^3 and by the admissions of the assignon^^ 
On the other hand, the evidence is not sufl&cient to 
establish an assignment if it does not show a 
ielivery with intention to make it operative nor 
is a bill of sale of an account, although duly signed 
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and witnessed, of itself sufficient proof of an as- 

signment.45 

To establish a right to a particular fund under 
an assignment, the evidence of the assignment 
should show that the fund was embraced therein.'* 3: 

In an action by the assignee against the debtor, 
in the absence of evidence showing that he is not 
the real party in interest, he need not prove that 
he is, at the time of the trial, the owner of the 
assigned claim, it being sufficient if he makes out 
a prima facie case by showing the making of the 
assignments*^ 
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Is not proved by showing the decree 
merely directing the assignment and 
not itself vesting title to the assets 
assigned, since it cannot be assumed 
that the decree was complied with. 
—Intertype Corporation v. Sentinel 
Pub. Co., (Tex.Civ.App.) 20e S.W. 
548. 

Evidence held insTiflieien.t to show 
bona fide assignment 
Ual,—Chamberlin S. S. Co. v. Wood¬ 
cock, 32 P.(2d) 1111, 138 Cal.App. 
596—Cutler v. Kuster, 288 P. 795, 
106 CalApp. 114—Cox v. Rosen¬ 
berg, 208 P. 377, 58 Cal.App. 181.1 
Conn.—^Leventhal Furniture Co. v. 
Crescent Furniture Co., 184 A. 878, 
121 Conn. 343, 

Cowa.—Scott V. Habinck, 184 N.W. 
817, 192 Iowa, 1213, modified on 
other grounds 186 N.W. 41, 192 
Iowa 1213. 

Kan,—^Turner v. Williams, 221 P. 267, 
114 Kan. 769. 

Bliss.—^Parchman v. Frazier, 141 So. 
275, 163 Miss. 317. 

Mo.—Steinbaker v. Congregation 
Brith-Sholom, (App.) 181 S.W. 1039 
—^Kansas City Rapid Motor & 
Transp. Co. v. Toung, 175 S.W. 95, 
188 Mo.App. 289. 

N.T.—Chahunis v. Nathansohn, 286 
N.Y.S. 899. 

N.C.—McClure v. Fulbright, 146 S. 

E. 74, 196 N.C. 450. 

Ohio.—Cincinnati Traction Co. v. 

Reis, 17 Ohio App. 198. 

Tex.—^Empire Mortg. Co. v. Morgan 
Dumber Co., (Civ.App.) 292 S.W. 
557—San Antonio Nat Bank v. 
Conn, (Civ.App.) 237 S.W. 353, re¬ 
versed on other grounds Conn v. 
San Antonio Nat. Bank, (Com.App.) 
249 S.W. 1045. 

Va.—^Hinman v. Mason, 136 S.B. 573, 
149 Va. 267, affirmed 141 S.B. 144, 
149 Va. 267. 

See Cregier v. Remus. 195 IlLApp. 18. 
6 C.J. p 1019 note 39 [b]. 

3a^« Hatl^ V. West Texas Nat 
. of Big Springs, (Tex.Com. 

. 2^4 SJW. 540, reversing (Civ. 

272.S.W, 571. 

2>ir^ evidenoe 

^f^B&^itable^ asslgmnent may be 
^cumstantial 


evidence.—West Realty & Investment 
Co. V. Hite, (Tex.Com.App.) 283 S. 
W. 481, reversing (Civ.App.) 275 S. 
W. 1112. 

Evidence held sufficient 

(1) To show equitable assignment. 
Ga.—^United Engineers & Construc¬ 
tors v. Fiat Metal Mfg. Co.. 165 S. 
E. 609, 175 Ga. 509. 

Ill.—^People ex rel. Nelson v. Union 
Bank of Chicago, (App.) 2 N.E.(2d) 
585. 

Minn.—^Merchants* Nat Bank of St. 
Paul V. State Bank of Worthington, 
214 N.W. 750, 172 Minn. 24. 

N.J.—Structural Gypsum Corporation 
V. National Commercial Title & 
Mortgage Guaranty Co., 151 A. 
839, 107 N.J.Eq. 32, reversing 148 
A. 199, 105 N.J.Eq. 424. 

N.Y.—Hofferberth v. Duckett, 162 N. 

Y.S. 167, 175 App.Div. 480. 

Tex.—Slaughter v. First Nat. Bank, 
(Civ.App.) 18 S.W.(2d) 754. 

(2) To show intention to make 
equitable assignment.—^Allen v. Ham- 
man Dumber Co., (Ariz.) 34 P.(2d) 
397. 

Evidence held insufficient to show 
equitable assignment—^Heckman v. 
Ottumwa Nat. Bank, 223 N.W. 164, 
208 Iowa 322—Wilson v. Poland, 
(Tex.Civ.App.) 14 S.W.(2d) 890. 

Giving of note 

The fact that a stockholder gave a 
creditor a note for the corporation's 
debt did not establish an equitable 
assignment of the debt to the stock¬ 
holder.—Glassbrenner v. Morgan, 
(Mo.App.) 296 S.W. 201. 

39. Heilman Commercial Trust & 
Savings Bank v. Armstrong, 179 
P. 432, 39 CaLApp. 483—5 C.J. p 
1020 note 40. 

Contract and assignment 
An assignee, suing on a claim un¬ 
der a contract, by introducing the 
contract and the assignment was 
held to establish apparent title.— 
Ormsby v. Ratcliff, (Tex.Civ.App.) 
22 S.W. (2d) 504, affirmed Ormsby v. 
Ratcliffie, (Com.App.) 36 S.W.(2d) 

1005. 

Prima facie case 

In an action by an assignee on an 
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account stated, plaintiff made a 
prima facie case by offering the writ¬ 
ten account signed by both parties in 
evidence, no question arising over 
its execution and identification, and 
by proof that the instrument includ¬ 
ing the account stated was assigned 
to plaintiff.—^Dempsey v. McGinnis, 
(Mo.App.) 249 S.W. 662. 

Proof of possession 
The production and profert of the 
assignment by the assignee was 
proof of possession.—Steenhoek v. 
Schoonover Trust Co., 219 N.W. 492, 
205 Iowa 1379. 

40. White V. Chicago, etc., R. Co., 
124 N.W. 309, 145 Iowa 408. 

41. Ariz.—Southwestern Commercial 
Co. V. Owesney, 85 P. 724, 10 Ariz. 
49. 

Iowa.—^Neal v. Heying, 98 N.W. 603. 
Mo.—Sanguinett v. Webster, 54 S- 
W. 563, 153 Mo. 343. 

N.Y.—^Robinson v. Chinese Charita¬ 
ble, etc.. Assoc., 54 N.Y.S. 858, 35 
App.Div. 439—^Miller v. Duders, 85 
N.Y.S. 265. 

42. J. Maury Dove Co. v. New Riv¬ 
er Coal Co., 143 S.B. 317, 150 Va. 
796—5 C.J. p 1020 note 43. 

43. Ralph V. Anderson, 200 P. 940, 
187 Cal. 45—5 C.J. p 1020 note 44. 

Admission in testimony 
In a husband’s action for services 
performed by the wife of plaintiff for 
defendants, the wife’s testimony that 
*T authorized my husband to bring 
suit for the collection of the wages 
due me” was sufficient to show an 
assignment to the husband entitling 
him to bring action therefor.—Bruno 
V. Severini, 196 P. 501, 61 Cal.App. 
163. 

44. Schreier v. Joplin State Bank, 
(Mo.App.) 63 S.W.(2d) 179—5 C. 
J. p 1020 note 45. 

45. Bush V. Meacham, 19 N.W. 192, 
53 Mich. 574. 

46. King V. Miller, 97 P. 542, 63 Or. 
53. 

47. Goodman v. State Bank, 208 
N.Y.S., 113—5 C.J. p 1020 note 60. 
Transferee’s possession, and claim 

of title to personal property will 
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b. Fraud, Uudae Influence, or Mental Incapacity 

Fraud, undue influence, or mental incapacity must 
be clearly shown before an assignment will be can¬ 
celed therefor. 

In the absence of circumstances giving rise to a 
presumption of fraud or undue influence, as already 
discussed in section 140 a (4), fraud or undue in¬ 
fluence must be proved by clear, positive, and con¬ 
vincing evidence to warrant canceling the assign¬ 
ment therefor.'^^ The party alleging fraud, to pre¬ 
vail, must do so on the strength of his own case, 
and he cannot rely on the weakness of his oppo¬ 
nent’s case.*^^ On the other hand, where the as¬ 
signor was aged and infirm at the time of the as¬ 
signment, and has since died, an assignment dis¬ 
posing of a great share of his property will not 
be permitted to stand, unless it clearly appears 
that he was fairly conscious of his acts and of a 
sufficient mentality not to be influenced by stronger 
minds.50 Proof that the assignor was suffering 
from delusions, which in no way affected his dispo¬ 
sition of his property, is alone insufficient to show 
him incapable of making the assignment.^^ 

c. To Show Notice of Assignment 

A party having the burden of proving notice to the 
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debtor must prove It by a preponderance of the evi¬ 
dence. 

Notice of assignment, if an issue in the case, 
must be proved by a preponderance of the evidence 
by the party having the burden of proving it.52 
An agreement to pay the assignee, or the com¬ 
mencement of suit by the assignee against the debt- 
or,54 has been held sufficient notice of the assign¬ 
ment; but mere evidence that the assignment was 
discussed in a conversation between the assignor, 
the assignee, and the debtor is not sufficient to 
prove notice to the debtor that an assignment had 
been made.55 

Where the issue of notice to the debtor is between 
two assignees, each claiming priority, and where 
the notices were sent about the same time, one by 
registered mail and the other unregistered, in view 
of the fact that in the ordinary course of business 
a registered letter is not delivered as promptly as 
an unregistered one, it has been held, in connection 
with the other circumstances, that priority of no¬ 
tice was established by the assignee sending the 
unregistered letter.^® 

d. To Show Consent to Assignment 

Acceptance of the assignment by the debtor, I, in 
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prima facie support a transfer there¬ 
of, as against one claiming through 
transferee’s act or omission.—^Mil¬ 
ler V. Salomon, 281 P. 89, 101 Cal. 
App. 53. 

-48. U.S.—^Behre v. Anchor Ins. Co. 
of New York, (C.C.A,N,Y.) 15 P. 
(2d) 380. 

Kan.—^Wilson v. Security Nat. Bank 
of Independence, 27 P.(2d) 247, 138 
Kan. 610. 

Wash.—^Dulien v. Schwartz, 290 P. 

834, 168 Wash. 218 
Evidence held sumcient 

(1) To show undue influence.—El- 
dridge v. May, 150 A. 378, 129 Me. 
112 . 

(2) To show fraud.—Capital Loan 
•Co. V. Bell, (Ark.) 170 S.W. 670. 

Svldence held insufficient 

(1) To show fraud.—^Dulien v. 
.Schwartz, 290 P. 834, 158 Wash, 218 
—5 C.J. p 1020 note 48 [c] (2). 

(2) To show duress,—Lewis v. 
Doyle, 148 N.W. 407, 182 Mich. 141. 

-49. Dulien v. Schwartz, 290 P. 834, 
158 Wash. 218. 

.60, In re Gallagher’s Estate, 241 N. 

T.S. 769, 137 Misc. 664. 

Evidence held sufficient 

(1) To show that the assignor was 
’mentally incompetent and incapable 
of making an assignment at the time 
*of its execution and delivery,—^Bru- 

ington V. Wagoner, 164 P, 1057, 100 
SKbxl 10, 439. I 

(2) To show that the assignor act-1 


ed with sufficient knowledge and un¬ 
derstanding to give validity to the 
assignment.—^Ludewick v. Ludewick, 
116 N.E, 709, 279 Ill. 26. 

Evidence h^d insufficient 

(1) To show fraud.—^Wilson v. Se¬ 
curity Nat, Bank of Independence, 27 
P.(2d) 247, 138 Kan. 610. 

(2) To show that deceased was of 
unsound mind at the time of making 
the assignments in question.—^Rollins 
V. Smith, 238 P. 171, 72 Cal.App. 
773. 

(3) To show undue influence where 
the only evidence was to the effect 
that the husband brought deceased 
an assignment for his signature, say¬ 
ing, “Now, Grandpa, I want you to 
sign this,” but the signature was 
not obtained at that time, and only 
about one-half deceased's property 
was assigned.—^Rollins v. Smith, su¬ 
pra. 

Proof that person, old and infirm, 

was at times unable to recognize his 
friends or transact his regular busi¬ 
ness, was irritable and ill-tempered, 
and that his mind was weak and fail¬ 
ing, did not establish as a fact that 
his mental incompetency was such 
that he could not dispose of his prop¬ 
erty by the assignments, especially 
where normal habits were shown to 
have been indulged in as well.—Rol¬ 
lins V. Smith, 238 P. 171, 72 CaLApp. 
773. 

51. Rollins V, Smith, supra. 

52 . Evidence held sufficient to prove I 
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notice of the assignment to the debt¬ 
or before payment to the assignor. 
Cal.—Smith V. Semon, 163 P. 1038, 
32 Cial.App. 640. 

Mich.—^Bank of Commerce, Eugene, 
Or. V. Ternes Coal & Lumber Go., 
235 N.W. 249, 253 Mich. 548. 

N.T.—Toney v. New Amsterdam Cas¬ 
ualty Co., 208 N.T.S. 49. 124 Misc. 
361—^Heidelberg v. Klein, 164 N.T. 
S. 170.’ 

Or.—Montgomery v. Dant & Russell, 
196 P. 461, 100 Or. 27. 

Tex.—Thompson v. First Methodist 
Episcopal Church of Dallas, (Com. 
App.) 41 S.W.(2d) 33, setting aside 
38 Aw. (2d) 661, and affirming 

(Civ.App.) 22 S.W.(2d) 346—Payne 
V. Mt. Franklin Fuel and Feed Co.. 
(Civ.App.) 234 S.W. 595, error re¬ 
fused. 

Vt.—^Farmers’ Exchange v. Walter 
M. Lowney Co., 115 A. 607, 96 Vt. 
445. 

6 C.J. p 1020 note 62 [a]. 

Evidence held ilusufficient to show 
notice of the assignment to the debt^ 
or before payment to the assignor. 
—Spitzer v. George Rector, Inc., 190 
N.Y.S. 649—Van Dyke’s Food Store 
V. Independent Coal & Coke Co.. 
(Utah) 34 P.(2d) 706. 

53. Gray v. Trafton, 12 Mart, (La.) 
702. 

54. Northern Bank v. Kyle, 8 Miss. 
360. 

55. Brady v. Loring, 70 Ill-App. 191. 
56i. In re. Leterman, Becher & Co., 
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Issue, must be proved by a preponderance of the evi¬ 
dence. 

Acceptance by the debtor, if relied on as a basis 
for imposing liability on him, must be shown by a 
preponderance of the evidence by the party relying 
thereon.^7 xhat the debtor or other party to the 
contract has consented to the assignment may be 
shown by proof that he had knowledge of the as¬ 
signment, and acquiesced in it; 58 but evidence 
falling short of this is not sufficient.59 According¬ 
ly, receiving and filing orders without objection, 
drawn on a fund to drawer’s credit, are sufficient 
to show acceptance by the drawee debtor.®9 

§ 144. Trial, Judgment, and Review 

a. In general 

b. Questions of law and fact 

c. Judgment 

a. In General 

The general rule governing trials In civil actions ap¬ 
ply to actions Involving assignments. 

The general rules governing trials in civil actions, 
including dismissals and nonsuits,®^ direction of 
i^erdict,®^ demurrers to evidence,®® and instructions 
:o the jury,®4 apply. Where the statute requires 


the assignor to be made a party to answer to his 
interest, the court may, after verdict, permit the 
assignor to appear and disclaim interest in the 
chose.®® Where a chose was so assigned that 
plaintiff acquired the legal title, but not the bene¬ 
ficial title, the court may, in furtherance of justice,, 
on payment of costs, permit the assignee to acquire 
the beneficial interest and proceed with the action,®®’ 

Where an objection to the assignment, such as 
a lack of a wife to join in an assignment of wages, 
has been removed prior to the submission of the 
cause, relief should not be denied therefor.®^ 

A finding in accordance with the allegation of 
the complaint is sufficient to establish an assignment 
where the facts constituting an assignment are stat¬ 
ed in the complaint.®® 

b. Questions of Law and Fact 

As In other civil actions, questions of law are for the 
court, and questions of fact are for the jury In the case 
of a jury trial. 

If the trial is had before a court and jury, as- 
in the case of civil actions generally, in an action 
involving an assignment, questions of law are for 
the court to decide, and questions of fact are for 
the determination of the jury,®® Accordingly, what 


(N.T.) 260 F. 543, 171 C.C.A. 327, 
certiorari denied Coleman & Co. v, 
Tawas Co., 40 S.Ct. 14, 250 U.S. 
668, 63 X..Ed. 1198. 

>7. Evidence insufficient to sliow ac- 
septance.—^P. P. Williams & Co. v. 
Hoach, 125 So. 465, 12 La.App. 305. 

Drawee’s statement that orders 
Irawn on a fund to the drawer’s 
iredit would be paid evidenced an 
.cceptance.—^Bert E. Anderson Co. v. 
lasha, 12 P.(2d) 90, 124 Cal.App. 23. 
'8. Acceptance of order by drawee 
nfficiently shown.—Bert E. Anderson 
Jo. v. Hasha, 12 P.(2d) 90, 124 Cal. 
Lpp. 23—5 aj. p 1021 note 55. 
Evidence held insufficient to show 
.cquiescence in the assigrnment.— 
roldschmidt & Loewenick v. Dia- 
lond State Fibre Co., 174 N.T.S. 800, 
186 App.Div. 688. 

9. U.S.—^Demarest v. Dun ton Lum¬ 
ber Co., (N.Y.) 161 F. 264, 88 C. 
C.A. 310, affirming' 151 F. 508. 
onn.—^New Haven City Bank v. 
Thorp, 64 A. 205, 465, 79 Conn. 194. 
Cass.—^Wakefield v. American Surety 
Co., 95 N.B. 350, 209 Mass. 173. 

X Bert B. Anderson Co. v. Hasha, 
12 P.(2d) 90, 124 Cal.App. 23. 

L. McGill V. Baker, 266 P. 138, 147 
Wash. 394—5 C.J. p 1021 note 58. 
ismissal held error 
Where the evidence warrants the 
Lference that the assignees, sued on 
contract to furnish nursery stock, 


had assumed the contract, dismissal 
is error.—McGill v. Baker, 266 P. 
138, 147 Wash. 394. 

Dismissal proper 

In an action by an assignee of a 
judgment creditor against a sheriff 
for a sum collected in supplementary 
proceedings, commenced without pri¬ 
or notice of assignment, where de¬ 
fendant had tendered the amount col¬ 
lected less his fees, and renewed 
the tender in plea, the complaint 
must be dismissed.—^White v. Grif- 
fenhagen, 16’) N.Y.S. 187, 95 Misc. 
84. 

68. Oliver Const. Co. v. Union Trust 
Co., 284 S.W. 779, 171 Ark. 482. 

Direction, of verdict held error 
where the evidence made a question 
for the jury.—Clow v. Sweeney, 172 
N.W. 66, 42 N.D. 194. 

Direction of verdict held proper.— 
Bush V, Gholson, (Tex.Civ.App.) 273 
S.W. 703. 

63. Demurrer to evidence held prop¬ 
erly sustained.—Le Porin v. State 
Exch. Bank of Hutchinson, 213 P. 
650, 113 Kan. 76, rehearing denied 215 
P. 318, 113 Kan. 428. 

Evidence held sufficient as against 
dem’urrer.-Smith v, Becker, 184 S. 
W. 943, 192 Mo.App. 597. 

Sustaining demurrer erroneous.— 
Travis v. Simpson, 187 P. 684, 106 
Kan. 323. 

64. San Antonio Nat. Bank v. Conn, 
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(Tex.Civ.App.) 237 S.W. 353, re¬ 
versed on other grounds Conn v. 
San Antonio Nat. Bank, (Com.App.) 
249 S.W. 1045—5 C.J. p 1021 note 
59. 

Cancellation of assignment 
In an action on an assigned ac¬ 
count, where defendant pleaded that 
whatever assignment which had been 
previously made had been canceled, 
and that defendant was indebted 
only to the assignor, and there was 
no evidence to show that plaintiff 
made a reassignment or canceled the 
assignment made to it, there was no 
error in modifying defendant’s in¬ 
struction, so as to require a finding- 
that “plaintiff authorized the cross 
marks through said assignment om 
said invoice.”—Merchants’ & Mfrs.’ 
Bank v. S. W, Morten Lumber Co., 
(Mo.App.) 247 S.W. 432. 

65. Morrison v. Ross, 14 N.E. 479, 
113 Ind. 186—5 C.J. p 1021 note 61. 

66. Hoagland v. Van Etten, 36 N.W. 
755, 23 Neb. 462. 

67. Berg v. Standard Light Co. of* 
California, 265 P. 369, 89 Cal.App. 
542. 

68. Greve v. Echo Oil Co., 96 P. 904,. 
8 Cal.App. 275. 

69. U.S.—Mid-West Electric Co. v. 
Mid-West General Electric Sup¬ 
ply Co., (C.C.A.Neb.) 36 P.(2d) 213. 

Mass.—^Rothenberg v. Newton Mortg., 
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is a legal transfer is a question of law for the 
courtAlso, questions as to the existence, con¬ 
struction, and validity of assignments are for the 
court where they depend on uncontradicted evi- 
dence,7i and where the evidence on an issue is un¬ 
disputed, the question need not be submitted to the 

jury.'^2 

On the other hand, the issues of fact as to an 
assignment, as presented by the evidence under the 
pleadings, are questions for the jury,73 as are is¬ 
sues, on conflicting evidence, as to whether an 
assignment was intended to be absolute or other¬ 
wise,74 whether plaintiff was a transferee for val¬ 
ue,75 whether an assignment was obtained by 
duress,75 whether the assignor was competent to 
make an assignment,77 whether the debtor accepted 
or acquiesced in the assignment,73 whether an as¬ 
signment had been abandoned,73 whether a trans¬ 
action was intended as an equitable assignment 
where there is evidence from which an inference of 
such an intention might be drawn,or the question 
of the good faith of transactions relating to an 
equitable assignment.^! 


c. Judgment 

The judgment must conform to the pleadings and 
proof. 

In accordance with the rules governing civil ac¬ 
tions generally, in an action involving an assign¬ 
ment, the judgment must conform to the pleadings 
and proof, and a variance therefrom is fataL52 ^ 
joint judgment may be rendered in favor of an 
assignee against two assignors, who jointly assigned 
a bond for the conveyance of land, although they 
were unequally interested therein.^5 Xo sustain a 
judgment in favor of one suing as the assignee of 
a contract, based on special findings by a jury, the 
fact of the assignment must be found, where put 
in issue.^4 an action by the assignor against 
the debtor, where on proper motion an order was 
entered amending all records, papers, and proceed¬ 
ings by substituting the assignee in place of the 
assignor, a judgment in favor of the assignee, if 
otherwise proper, is not erroneous.^® 

The fact that judgment is recovered in the name 
of the assignor does not divest the assignee of the 
right to have the proceeds of the claim, when col¬ 
lected, applied to the satisfaction of his debt, nor 
does it estop him to demand such application.^^ 


Corporation, 173 N.B. 433, 273 
Mass. 399. 

Mich.—Wilkie v. Weller, 193 N.W. 
235, 222 Mich. 664. 

Mo.—^Friedman v. Griffith, (App.) 196 
S.W. 75. 

N.Y.—^Madison Industrial Corporation 
V. Blisbergr, 271 N.T.S. 891, 152 
Misc. 167. 

Va.—J. Maury Dove Co. v. New Riv¬ 
er Coal Co., 143 S.E. 317, 150 Va. 
796. 

Wash.—^Beeson Bros. v. Chambers, 
285 P. 433, 155 Wash. 564. 

Wis.—^Bllis v. Chicago & N. W. Ry. 

Co., 167 N.W. 1048, 167 Wis. 392. 
5 C.J. p 1021 note 70. 

70. Md.—^Myers v. King, 42 Md. 65. 
N.Y.—Coles V. Saitta, 126 N.Y.S. 662, 

70 Misc. 232. 

Tex.—^Wood V. Gulf, etc., R. Co., 
(Tex.Civ.App.) 40 S.W. 24. 

5 C.J. p 1021 note 63. 

71. Cal.—^Held v. Beach-Robinson 
Co., 162 P. 661, 32 Cal.App. 93. 

Tex.—^Norton v. W. L. McAtee & 
Sons, (Civ.App.) 10 S.W.(2d) 794, 
reversed on other grounds Norton 
V. W. It. Macatee & Sons, (Com. 
App.) 16 S.W.(2d) 517. 

5 C.J. p 1021 note 64. 

Construction of a letter written by 
an alleged assignor and assignee of 
money payable by a third person, 
relied on as constituting a notice 
to the latter of the assignment, was 
a question of law.—^Draper Paper 
Mills, for Use of Niagara, Lockport 


& Ontario Power Co. v. Huff, Barnes 
& Opie, 168 A. 372, 110 Pa.Super. 
386. 

72. Day v. Van Horn Trading Co., 
(Tex.Civ.App.) 183 S.W. 85—Plum¬ 
mer V. Simms, (Tex.Civ.App.) 177 
S.W. 1037—5 C.J. p 1021 note 65. 

73. U.S.—Sponge Divers* Ass’n v. 
Smith, Kline & French Co., (D.C. 
Pa.) 257 F, 328, 

Ark.—^National Trust & Credit Co. v. 

Polk, 183 S.W. 195, 123 Ark. 24. 
Conn,—^Bennett v. United Lumber & 
Supply Co., 159 A. 572, 114 Conn. 
614. 

Iowa.—^Riggs V. Gish, 205 N.W. 833, 
201 Iowa 148. 

Mass.—Lucius Beebe & Sons v. Wa- 
son, 174 N.B. 500, 274 Mass. 254 
—Reinherz v. American Piano Co., 
150 N.B. 216, 254 Mass. 411. 

N.Y.—Schwartz v. Fletcher, 265 N.Y. 

S. 277, 238 App.Div. 554. 

N.C.—Burnett v. Williams, 146 S.E. 
633, 196 N.C. 620. 

Or.—Sorenson v. Kribs, 161 P. 405, 
82 Or. 130. 

Pa.—Scandinavia Belting Co. v. Ma- 
can, Jr., Co., 101 A. 997, 258 Pa. 
261. 

5 C.J. p 1021 note 66. 

74. Grubaugh v. Simon J. Murphy 
Co., 177 -N.W. 217, 209 Mich. 551 
—5 C.J. p 1021 note 67. 

75. Manufacturers’ Finance Corpora¬ 

tion V. Pacific Wholesale Radio, 19 
P.(2d) 1013, 130 Cal.App. 239. | 
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76. Silsbee v. Webber, 50 N.B. 555. 
117 Mass. 378. 

77. Hackett v. Whitley, 273 P. 752, 
150 Wash. 529. 

78. Mo.—Securities Inv. Co. of St. 
Louis V. International Shoe Co., 
(App.) 5 S.W.(2d) 682. 

N.Y.—Goldschmidt & Loewenick v. 
Diamond State Fibre Co., 174 N. 
Y.S. 800, 186 App.Div. 688. 

79. Wilson V. Pearson, 20 Ill. 81. 

80. Ross V. Wells, etc., Co., 5 Pa. 
Co. 430—5 C.J. p 1021 note 68. 

81. Gumbert v. Logan, 13 Pa.Super. 
622. 

82. Lack V. Holzner, 170 N.Y.S. 39. 

83. Emmerson v. Clay well, 14 B. 
Mon.(Ky.) 15, 16, 58 Am.D. 645— 
5 C.J. p 1022 note 74. 

84. Childress v. Smith, 38 S.W. 518, 
40 S.W. 389, 90 Tex. 610, reversing 
(Civ.App.) 37 S.W. 1076—5 C.J, 
p 1022 note 76. 

85. Dierssen v. Albany Ins. Co., 204 
Ill.App. 246—^Dierssen v. National 
Ben Franklin Fire Ins. Co., 204 Ill. 
App. 246—^Dierssen v. Williams¬ 
burg City Fire Ins. Co., 204 Ill.App. 
240. 

86. Payne v. Finley, (Tex.Civ.App.) 
291 S.W. 944. 

Gamishiiig creditor 
Although the lessor in his own 
name obtained a judgment for rents, 
his assignee and mortgagee of the 



5 
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§ 145. Costs 

The general rules In regard to costs apply. 

The rules applicable to costs generally in civil 
actions apply to actions involving assignments. Ac¬ 
cordingly, in an action in the name of an assignor 
for the benefit of the assignees, a court can pro¬ 
tect the parties in the matter of costs, and pro¬ 


tect each assignee without subjecting defendant to 
separate actions.^7 Qn motion of an assignee to 
be substituted as plaintiff, whereupon the action 
under a permissive statute may be continued in the 
name of the original party, if the transferee will 
indemnify him against costs, the indemnity is re¬ 
garded as waived where no application therefor is 
made by the assignor.^S 


rents was not estopped to set up 
his claim against a garnishing cred¬ 
itor of the lessor.—^Payne v. Finley, 
(Tex.Civ.App.) 291 S.W. 944. 

87. St. Albans Granite Co. v. Elwell, 
92 A. 974, 88 Vt 479. i 


Control of action by assignor for 
purpose of securing indemnity for 
costs see supra § 128. 

Liability of person suing in name of 
another for costs see Costs § 114 
[15 C.J. p 98 note 72-p 99 note 89]. 


88. Pickett V. School Dist. of Kan¬ 
sas City, 186 S.W. 633, 193 Mo.App. 
519. 

Right of assignor to indemnity where 
suit brought in his name see Costs 
§ 114 [16 C.J. p 98 notes 79, 80]. 
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264. Compelling accounting—p 1366 

265. Actions for accounting in general—^p 1366 

266. Jurisdiction of courts—^p 1366 

267. Parties—^p 1367 

268. Notice or citation—^p 1367 

269. Pleading—^p 1368 

270. Hearing and reference—^p 1368 

271. Evidence—^p 1369 

272. Order or decree—^p 1369 

273. Objections and exceptions—^p 1370 

274. Opening or vacating—^p 1370 

275. Review—^p 1370 

276. Costs and expenses—^p 1371 

C. Form, Contents and Items of Account—^ p 1372 

§ 277. In general—^p 1372 

278. Debits or charges—^p 1372 

279. - Assets in general—^p 1372 

280. - Expenses and costs—^p 1372 

281. - Losses—^p 1372 

282. - Interest—^p 1373 

283. - Profits—p 1374 

284. Credits—p 1374 

285. - Claims paid—^p 1374 

285. - Expenses and disbursements in general—p 1374 

287. - Counsel fees and costs—^p 1375 

288. - After assignment set aside—1376 
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?IIL ACCOUNTING, SETTLEIOSNT, AND DISCHARGE OF ASSIGNEE—Continued 
D. Compensation op Assignee— p 1376 

§ 289. Right to compensation—^p 1376 

290. -Where assignment superseded or set aside—^p 1377 

291. -Where assignee guilty of fraud or misconduct—^p 1377 

292. -Commissions—^p 1378 

293. -Extra allowance—^p 1378 

294. Payable from what funds—^p 1379 

R Opebation and Effect of Settlement, and Disohabge of Assignee—^ p 1379 
§ 295. In general—^p 1379 

296. Partial account—^p 1379 

297. Actions to open or set aside settlement—^p 1379 

298. Discharge of assignee—^p 1379 

IX. EIGHTS AND REMEDIES OP CREDITORS—p 1380 

A. In Aid of Assignment— p 1380 

§ 299. In general—^p 1380 

300. Attacking prior transfers—p 1381 

301. -Fraudulent transfers—^p 1381 

302. -Preferential transfers—^p 1381 

303. Reformation of assignment—^p 1382 

304. Examination of assignor, books, and witnesses—^p 1382 

305. Discovery, collection and protection of assets—^p 1382 

306. Enforcement of trust—p 1382 

307. Converting preferential acts and transfers into assignment—p 1385 

B. Peesentation, Pboof, and Paitment of Claims—p 1387 

§ 308, Creditors entitled to participate—^p 1387 

309. -Creditors estopped—p 1387 

310. Claims provable—p 1388 

311. Form and verification—^p 1390 

312. Necessity for presentation—p 1391 

313. -Failure to present—^p 1391 

314. Notice to present—^p 1391 

315. Time of presentation—^p 1391 

316. Manner of presentation—p 1393 

317. Contest of claims—^p 1393 

318. Allowance or disallowance—p 1393 

319. -Evidence—^p 1394 

320. -Set-off and counterclaim—^p 1394 

321. -Decision—^p 1394 

322. -Proceedings to enforce—^p 1394 

323. -Review—^p 1395 

324. -Costs—^p 1395 

325. Distribution in general—^p 1395 

326. Priorities in general—^p 1396 

327. Preferences in assignment—^p 1396 

328. Statutory preferences—^p 1397 

329. -Taxes—p 1397 

330. -Wages, supplies, and materials—^p 1398 

331. Expenses of assignment and administration—^p 1399 

332. Partnership and individual creditors—^p 1399 

333. Claims of creditors augmenting assets—^p 1400 

334. Trust funds and fiduciary relations—^p 1400 
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IX- RIGHTS AHD REMEDIES OF CREDITORS—Continued 

B. Pbesentamion, Pboop, and Payment of Claims—C ontinued 
§ 33S. Secured claims—1401 

336. Marshalling assets in general—1402 

337. Claims of assignee or his agent—^p 1402 

338. Interest—^p 1402 

339. Qaimant's attorneys fees and expenses—^p 1403 

340. Computation and declaration of dividends—^p 1403 

341. Proceedings for distribution—^p 1403 

342. Payment of claims—1404 

343. - Amount of payment—^p 1404 

344. - Application of payment—^p 1404 

345. - Effect of payment—^p 1404 

346. - Improper payment—^p 1405 

347. - Failure to make payment—^p 1405 

348. - Proceedings to enforce payment—^p 1406 

349. Compromises and releases by creditors—^p 1408 

350. Liability to refund—^p 1409 

351. - Preferred creditors—^p 1409 

C- Claims and Liens Pbior or Superior to Assignment—^ p 1410 
§ 352. In general—^p 1410 

353. Rights in derogation of assignment in general—^p 1410 

354. Rights to specific property or its proceeds—^p 1410 

355. Rent—^p 1410 

356. Taxes and duties—^p 1411 

357. Lien for purchase price—^p 1411 

358. Mechanic’s lien—^p 1412 

359. Mortgage or pledge—^p 1412 

360. Stock exchange lien—^p 1413 

361. Bailee’s lien—^p 1413 

362. Attachment, judgment, and execution liens —p 1414 

363. Attorney’s lien—^p 1415 

364. Transfers and conveyances—^p 1415 

365. Prior claim or lien constituting illegal preference—^p 1416 

366. Waiver and estoppel—^p 1416 

367. Determination and enforcement—^p 1416 

368. - Method of enforcement—^p 1416 

359 ^ - Conditions precedent—^p 1416 

370. - Parties—^p 1417 

371. - Pleading—^p 1417 

372. - Evidence—^p 1417 

373. - Trial, judgment, and review—^p 1417 

D. Setting Aside Assignment—^ p 1417 
§ 374. In general—^p 1417 

375. Estoppel to attack—^p 1419 

376. Nature and form of remedy—^p 1420 

377. Time to sue and limitations—p 1420 

378. Defenses—^p 1420 

379. Jurisdiction and venue—^p 1420 

380. Parties—^p 1421 

381. Injunction and receiver—^p 1421 

382. Pleading—^p 1422 

383. Evidence—^p 1422 
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IX. EIGHTS AND EEMEDIES OF OREDITOES—Continued 
D. SBa?TiNa Aside Assignment —Continued 

§ 384. Trial—p 1423 

385. Judgment or decree—1423 

386. Review—1423 

387. Costs—^p 1423 

388. Effect of setting aside—^p 1423 

X. EIGHTS AND EEMEDIES OF ASSIGNOR—p 1424 
§ 389. In general—^p 1424 

390. Interest in and right to deal with property assigned—p 1424 

391. Exemptions—^p 1424 

392. Rights and remedies against assignee—^p 1427 

393. Rights and remedies s^ainst third persons—p 1427 

394. Composition with creditors—^p 1427 

395. Discharge—^p 1427 

396. Promise after discharge—^p 1428 

397. Reversion of property on termination of trust—^p 1428 

XI. LIABIUTY ON ASSIGNEE'S BOND—p 1429 

§ 398. Nature and extent of liability in general—^p 1429 

399. Property covered—p 1430 

400. Settlement and discharge of assignee—^p 1430 

401. Discharge of sureties—^p 1430 

402. Breach or performance of conditions—^p 1430 

403. Conclusiveness of adjudication against assignee—^p 1431 

404. Summary remedies—1431 

405. Actions—p 1431 


I DEFINITIONS, DISTINCTIONS, HISTORY AND ORIGDf 


§ 1. In General 

An assignment for the benefit of creditors Is a volun¬ 
tary transfer by a debtor of his property to an assignee 
in trust to apply the property or proceeds thereof to the 
payment of his debts and return the surplus, if any, to 
him. 

Voluntary assignments for the benefit of credi¬ 
tors are transfers, without compulsion of law, by 
debtors, of some or all of their property to an as¬ 
signee or assignees, in trust, to apply the same, or 
the proceeds thereof, to the payment of some or all 
of their debts, and to return the surplus, if any, to 
the debtor.^ An assignment for the benefit of cred¬ 


itors implies the relation of debtor and creditor be¬ 
tween the assignor and those to be benefited there¬ 
by and it is equivalent, in effect, to a levy of 
execution by each and every one of the creditors, 
or to other seizure of the property by legal proc- 
ess.2 It is more than an appropriation of property 
for the security of debts; it is an absolute ap¬ 
propriation of property to their pa 3 ment; it does 
not create a lien in favor of creditors on property 
which in equity is still regarded as the assignor’s, 
but it passes both the legal and the equitable title 
to the property absolutely beyond the control of the 
assignor.^ The creation of a trust is one of its 


1. Watson V. Willerton, 258 Ill.App. 
390, 398, transferred 169 N.E. 166, 
337 Ill. 359—5 C.J. p 1035 note 2. 
To same effect Curley v. New 
England Trust Co., 109 N.E. 171, 
172, 221 Mass. 384. 

Statntoiry definltloii 

(1) Statutes infereutially defining 
the term will be recognized and con¬ 


sidered by the courts.—Sandwich 
Mfg. Co. V. Max, 58 N.W. 14, 5 S.D. 
125,. 34 L.R.A. 524—Scheibler v. Mun- 
dinger, 9 S.W. 33, 86 Tenn. 674. 

(2) In some states the statutes do 
not define the term but, instead, as¬ 
sume that it is known what consti¬ 
tutes an assignment for the benefit 
of creditors and treat the subject 
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from that standpoint.—Wambaugh v. 
Northwestern Mut. L. Ins. Co., 52 N. 
E. 839, 59 Ohio St 228. 

2. U. S. V. Griswold, (C.C.Or.) 8 F. 
496, 7 Sawy. 296. 

3. Besuden v. Besuden, 49 N.E. 1024, 
67 Ohio St. 508. 

4. Burrill Assignments (6th ed) § 
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characteristics.® 

It has been said that an assignment for the bene¬ 
fit of creditors is, in effect, a contract.® However, 
it is substantially a unilateral arrangement in that 
the assignor, so far as the law allows, declares the 
extent and conditions of the grant and no act on 
the part of the assignee or creditors is required to 
render the assignment complete and valid, except 
to accept or assent; ^ and in many jurisdictions 
their assent will be presumed and need not be ex¬ 
pressly given (§§ 16, 17 b, c). Where it was shown 
that a debtor transferred all of his property to a 
trustee for the payment of the debtor’s creditors, 
that a creditor filed with the trustee proof of his 
claim, agreeing to the terms of the trust deed and to 
accept equitable distribution, and that the creditor 
retained a dividend check received from the trustee, 
it was held that the transaction was neither an ac¬ 
cord and satisfaction nor a composition agreement.® 

As hereinafter noted in § 108, the form of an in¬ 
strument or the name which the maker sees fit to 
give it is not controlling in determining whether or 
not it is an assignment for the benefit of creditors. 

§ 2. General, Partial, and Special Assign¬ 
ments 

An assignment for the benefit of creditors is: Gen¬ 
eral, when it is of ail the debtor's property for the benefit 
of ali his creditors; partial, when a substantial portion 
of the debtor's property Is not assigned; and special, 
when it is for the benefit of certain named creditors. 

The term '^assignment” may include partial as 
well as general assignments.® An assignment is a 


general assignment for the benefit of creditors 
where it comes within the definition, and embraces 
the elements, of an assignment for the benefit of 
creditors and transfers all, or substantially all, of 
the debtor’s property to a trustee for the benefit of 
all his creditors it is not general where it is 
intended to apply only to a portion of the creditors 
and a specified fund; it is partial where it con¬ 
veys only a portion of the debtor’s property and 
the part omitted is substantial rather than tri¬ 
fling; and it is special or specific where it is 
for the benefit of certain creditors.^® It seems 
that the term "general,” as applied to assignments 
for the benefit of creditors, has reference more to 
the proportion of property assigned than to the 
proportion of creditors who are to benefit thereby.^^ 
Under the construction placed on some statutes, 
however, a transfer is not an assignment for the 
benefit of creditors generally where by its terms 
it inures only to the benefit of one named creditor 
and all other creditors who shall consent to the 
agreement.^® An assignment which on its face pur¬ 
ports to be only a partial assignment is to be so 
regarded and treated until the contrary is shown; i® 
but if it is clearly shown that in fact it does con¬ 
vey all the assignor’s property liable for his debts, 
then it becomes a general assignment regardless of 
its terms.^*^ 

§ 3. Common-Law Assignment 

An assignment which does not comply with pertinent 
statutes, but is obviously Intended to operate as an as¬ 
signment of the debtor's property for the benefit of his 


6, quoted with approval in Brekke 
V. Crew, 178 N.W. 146, 148, 43 S.D. 
106—5 C.J. p 1036 note 19. 
Absolute appropriation 

‘*An assignment for the benefit of 
creditors is an absolute appropria¬ 
tion by the debtor of the property so 
assigned to the purpose of paying 
his debts.”—Boyum v, Jordan, 178 N. 
W. 158, 161, 146 Minn. 66. 

5. Bertenshaw v. Klag, 231 P. 73, 
117 Kan. 176—5 C.J. p 1036 note 
10 . 

Nature of office of assignee see in¬ 
fra § 181 a. 

6. P. A. Patrick & Co, v. McDon¬ 
nell, 201 P. 1009, 61 Mont. 236. 

7. TJ.S.—^Brashear v. West, <Ky.) 7 
Pet. 608, 8 L.Ed. 801. 

Md.—Kalkman v. McBlderry, 16 Md. 
56. 

Pa.—Fallon's Appeal, 42 Pa. 235. 
S.D.—Sandmeyer v. Dakota F. & M. 

Ins. Co., 50 N.W. 353, 2 S,D. 346. 

S. American Rug & Carpet Co. v. 
Herman, 272 N.Y.S. 728, 152 Misc. 
23, reversing 264 N,Y.S. 499, 147 
Misc. 692. 


9. Brown v. Wilmington, etc.,Leath¬ 
er Co., 74 A. 1105, 9 Del.Ch. 39. 

10. In re Polansky, (D.C.N.Y.) 41 
F.(2d) 547—^In re Ambrose Mat¬ 
thews & Co., (D.C.N.J.) 229 F. 309, 
affirmed 236 F. 539, 149 C.C.A. 591 
—5 C.J. p 1036 notes 24, 25, p 1037 
notes 26, 27. 

An assignment which is treated as 
general by all the parties will be so 
held, although it does not appear to 
be such on its face.—^Lookout Bank 
V. Noe, 5 S.W. 433, 86 Tenn. 21. 
General assignment within meaning 
of bankruptcy law see Bankruptcy 
§ 79 [7 C.J. p 56 notes 17, 18]. 

11. Orloff V. Pester, 257 N.Y.S. Ill, 
143 Misc. 685. 

12. Miss.—Bradberry v. Adams, 70 
So. 697, 110 Miss. 581. 

Tex.—J. M. Radford Grocery Co. v. 

Ewing, (Civ.App.) 66 S.W.(2d) 344. 
5 C.J. p 1037 notes 28, 33, p 1056 note 
96. 

Intent of debtor 

If only a part of the debtor’s prop¬ 
erty is assigned, the assignment is 
partial, without regard to what the 
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debtor thought or intended.—Jones 
V. McQuien, 14 So. 146, 71 Miss. 98. 

13. J. M. Radford Grocery Co. v. 
Ewing, (Tex.Civ.App.) 66 S.W.(2d) 
344—5 C.J. p 1038 note 38. 

Another view, however, is that a 

special assignment is a transfer di¬ 
rectly to a creditor for his exclusive 
benefit and that it is not an “assign¬ 
ment for the benefit of creditors” as 
that term is commonly employed.— 
Burrill Assignments (6th ed) §§ 12, 
86, 119. 

Validity of partial or special assign¬ 
ments see infra §§ 12, 13. 

14. Mu&sey v. Noyes, 26 Vt. 462—5 
C.J. p 1037 note 29. 

15. Jarvis v. Webber, 236 P. 138, 
196 Cal. 86. 

1©. Miss.—^Newman v. Black, 18 So. 
543, 73 Miss. 239—Taylor v. Wat¬ 
kins, 13 So. 811. 

N.Y.—Knapp v. McGowan, 96 N.Y. 
75. 

Vt.—Mussey v. Noyes, 26 Vt. 462. 
17. Newman v. Black, 18 So. 54 E» 
73 Miss. 239. 
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creditors, Is a common-law assignment for the benefit of 
creditors. 

A common-law assignment for the benefit of 
creditors is an assignment which does not comply 
with statutes relating to voluntary assignments but 
is obviously intended to operate as an assignment 
of the debtor’s property for the benefit of his cred- 
itors.is The function of such an assignment is to 
authorize one person, as trustee for another per¬ 
son, to dispose of the latter’s property and prorate 
the proceeds among his creditors in pro tanto sat¬ 
isfaction of their claims, after paying certain pre¬ 
ferred claims which are set out in the instruments^ 

§ 4. Other Transactions Distinguished 

a. Agency 

b. Attachment 

c. Composition with creditors 

d. Confession of judgment 

e. Direct transfer to creditors 

f. Involuntary assignment 

g. Mortgage or deed of trust 

h. Novation 

i. Pledge 

j. Receivership 

k. Sale 

L Voluntary dissolution of corporation 

a. Agency 

The elements of an assignment for the benefit of 
creditors need not be present In an agency. 

An instrument creating an agency and a deed of 
assignment for the benefit of creditors differ in that 
the former may be revocable, may not be made 
for the benefit of creditors,^® may not include all 
of the property of the debtor,^! and may not make 
an absolute transfer of the title to the debtor’s 
property, surrender all right and control over the 
property, or make an absolute appropriation of it to 
raise a fund to pay debts.22 

A mere power of attorney to liquidate a partner¬ 


ship, sell property, or collect claims and apply the 
proceeds to the pa 3 mient of the debts of the prin¬ 
cipal is not an assignment ; ^3 but, in connection 
with an agreement by creditors, a letter of an at¬ 
torney authorizing a sale, the collection of rents 
pending a sale, and the distribution of the rents 
and proceeds of sale among creditors may consti¬ 
tute an assignment for the benefit of creditors 
where it is irrevocable and covers all the property 
and debts of the debtor.24 

b. Attachment 

The distinction rests on the number of debts In¬ 
volved. 

An attachment is a sequestration of the debtor’s 
property to pay a single debt, whereas an assign¬ 
ment for the benefit of creditors is a sequestration 
of all his property to pay all his creditors pro 

rata.25 

c. Composition with Creditors 

A contract between a debtor and his creditors and a 
covenant by the creditors to discharge their claims on 
payment of less than the full amount thereof are essen¬ 
tial to a composition agreement but not to an assign¬ 
ment for the benefit of creditors. 

An assignment for the benefit of creditors is dis¬ 
tinguishable from a composition agreement in that 
it is not a contract between the debtor and his 
creditors, dependent for its validity on the assent 
of the creditors,^® and does not contain a covenant 
on the part of the creditors to discharge their 
claims on payment of less than the full amount 
thereof.27 However, a transfer of property to a 
trustee with power to effect a composition, and, on 
failure to do so, to account for the proceeds, is sub¬ 
stantially, although not technically, an assignment 
for the benefit of creditors.^s 

While a statute providing for the making of vol¬ 
untary assignments and fixing the conditions on 
which they may be made does not prevent the 


18- Colo.—^McMinn v. Harrison, 23 
P.(2d) 944, 93 Colo. 6. 

Wis,—^Mayfield Woolen Mills v. 
Goodrich & Martineau Co., 207 N. 
W. 954, 189 Wis. 406, followed in 
I. Fleischer & Sons v. Goodrich & 
Martineau Co., 207 N.W. 956, 189 
Wis. 412, Herman Weiss Co. v. 
Goodrich & Martineau Co., 207 N. 
W. 956, 189 Wis. 413, and Pollack 
V. Wilhem, 208 N.W. 800, 190 Wis. 
165. 

19. McMullin v. Keogh-Doyle Meat 
Co., (Colo.) 42 P.(2d) 463. 

20. Seawell v. Mclver, 103 S.E. 22, 
179 N.C. 535. 


21. Lucey v. Vilhauer, (S.D.) 264 N. 
W. 203. 

22. N.C.—Seawell v. Mclver, 103 S. 
E. 22, 179 N.C. 535. 

S.D.—^Lucey v. Vilhauer, 264 N.W. 
203. 

5 C.J. p 1043 note 81. 

2i8. Ducey v. Vilhauer, supra—5 C.J. 
p 1044 notes 82, 83. 

24. Robinson v. Ellis, 70 Pa.Super. 
138. 

25. Maltbie v. Hotchkiss, 38 Conn. 
80, 85, 9 Am.R. 364. 

2GL Ind.—^Robbins v. Magee, 76 Ind. 
381—^Pontious v. Durfiinger, 59 
Ind. 27—Collins v. Kemp, 29 Ind. 
281, 


I N.T.—^Allen v. Roosevelt, 14 Wend. 
100 . 

Pa.—^Wiener v. Davis, 18 Pa. 331. 

12 C.J. p 252 note 17. 

27. Cal.—^Boteler v. Robinson, 288 
P. 135, 105 Cal.App. 611. 

N.T.—^American Rug & Carpet Co. v. 
Herman, 272 N.T.S. 728, 152 Misc. 
23, reversing 264 N.T.S. 499, 147 
Misc. 692. 

Assignmeiit not containing provi¬ 
sion for release by the creditors is 
in no sense a composition with credi¬ 
tors.—^Meyer v. Neumann, 222 IlL 
App. 191. 

28. In re Hersey, (D.C.Iowa) 171 F. 
998. 
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making of a composition with creditors,the fact 
that an attempted assignment for creditors fails 
of its purpose because not in compliance with stat¬ 
utory requirements does not make it a composition 

agreement.30 

d. Confession of Judgment 

The fact that a confession of judgment confers only 
a lien and not a vested estate is a distinguishing fea- 
ture. 

An assignment is to be distinguished from a con¬ 
fession of judgment, which is only a means of en¬ 
forcing the payment of a debt and gives no vested 
estate in any of the property of the debtor, but 
merely a lien on his real estate.31 

e. Direct Transfer to Creditors 

Failure to create a trust prevents a direct transfer 
to creditors from being an assignment for the benefit 
of creditors. 

Transfers made directly to creditors are not, as 
a rule, assignments for the benefit of creditors.^2 
This is true even though the creditor agrees to 
pay other debts of the debtor,^^ provided the ar¬ 
rangement merely creates a personal liability on the 
part of the creditor and not a trust.^^ 

f. Involuntary Assignment 

An involuntary transfer or assignment is distinguish¬ 
able in that it is made and is effective and operative 
solely by force of a compulsory law. 

Assignments for the benefit of creditors, as con¬ 
sidered in this Title, are termed voluntary assign¬ 
ments from the fact that they are the products of 
a will acting without legal compulsion,35 and to 


distinguish them from such transfers as are made 
solely by operation of law or by an assignor under 
compulsion of the law,35 although in some states 
the mere voluntary inception of an assignment 
seems to lose its importance under the immediate 
effect of the assignment statute.37 An involuntary 
transfer has effect solely by force of law which 
makes or compels the assignor to make the assign¬ 
ment; the law is compulsory if it requires the as¬ 
signment to be made at the request of the cred- 
itors.38 Insolvency and bankruptcy laws which 
compel an insolvent debtor to surrender his prop¬ 
erty to an assignee or trustee to be administered 
under the direction of the court for the benefit of 
creditors and compel the creditor to release the 
debtor, are instances of compulsory assignment 

laws.39 

The territorial operation of voluntary and invol¬ 
untary assignments is different; the latter have no 
operation outside of the state under whose laws 
they were made, while a voluntary assignment may 
operate as well in other states as in the state where 
it was executed.40 

g. Mortgage or Deed of Trust 

Where a debtor transfers property merely to secure 
certain debts and retains a right to control the property 
and redeem it, a mortgage or deed of trust is created; 
but where he parts with all control over the property 
and makes an absolute transfer of it to raise a fund to 
pay ail his debts, an assignment for the benefit of credi¬ 
tors is created. 

If an instrument is an assignment for the benefit 
of creditors, it is not, and cannot be, a mortgage 
or deed in the nature of security.^l The distinc- 


29. Robbins v. Magee, 76 Ind. 381. 

30. In re Walker. 33 N.W. 862, 34 
N.W. 591, 37 Minn. 243. 

31. Ala.—^Builders, etc., Supply Co. 
V. Lucas, 24 So. 416, 119 Ala. 202. 

Ill.—^Peterson v. Brabrook Tailoring 
Co., 37 N.E. 242, 160 Ill. 92. 

Pa.—Guy V. Mcllree, 26 Pa. 92— 
Breading v. Boggs, 20 Pa. 33—^In 
re Lee, 9 Kulp 430. 

5 C.J. p 1044 note 86. 

32. Cal.—^Hibernia Savings & Loan 
Soc. V. Belcher, 48 P.(2d) 681. 

Ill.—^Danville Auburn Auto Co. v. 
National Trust & Credit Co., 212 
IlLApp. 116. 

5 C.J. p 1046 note 96. 

33. Rice V. Wood, 23 S.W. 636, 61 
Ark. 442, 31 L.R.A. 609—6 C.J. p 
1045 notes 96, 97. 

Partial payment 

Where no debts are extinguished 
and there is no attempt to make a 
statutory assignment, an assignment 
of funds by a debtor to one creditor, 


I who is to prorate the payment with 
other named creditors, is merely a 
I partial payment.—^Mann v. W. A. 
Gordon Co., 151 P. 704, 77 Or. 467. 

34. Cal.—Saunderson v. Broadwell, 
23 P. 36, 82 Cal. 132. 

Vt.—^Mussey v. Noyes, 26 Vt. 462. 
Wis.—Page v. Smith, 24 Wis. 368. 

5 C.J. p 1045 note 97 [a] (2)-(4), p 
1046 notes 98-1. 

35. 111.—Baer v. John V. Farwell 
Co., 66 Ill.App. 397. 

Ind.—Miller v. Swhier, 79 N.E. 1092, 
40 Ind.App. 465. 

Tex.—^Weider v. Maddox, 1 S.W. 168, 
66 Tex. 372, 69 Am.R. 617. 

6 C.J. p 1038 note 39. 

Assignment is a voliintaxy and op¬ 
tional act of the debtor.—In re Na- 
jarian, 119 A. 498, 44 R.L 499. 

36. Ill.—^Young V. Clapp, 32 N.E. 
187, 35 N.E. 372, 147 Ill. 176. 

Mo.—Manny v. Logan, 27 Mo. 528. 

6 C.J. p 1038 note 40. 
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37. Townsend v. Coxe, 37 N.E. 689, 
151 Ill. 62—5 C.J. p 1038 note 41. 

38. N.T.—Barth v. Backus, 35 N.E. 
425, 140 N.Y. 230, 37 Am.S.R. 545, 
23 L.R.A. 47, reversing 22 N.Y.S. 
460. 

Tex.—Weider v. Maddox, 1 S.W. 168, 
66 Tex. 372, 59 Am,R. 517. 

35. Weider v. Maddox, supra. 

40. Judd V. J. W. Forslnger Co., 186 
A. 625, 117 N.J.Law 36—5 C.J. p 
1038 note 44. 

41. Me.—Cadwallader v. Clifton R. 
Shaw, Inc., 142 A. 680, 127 Me. 172. 

S.D.—Brekke v. Crew, 178 N.W. 146, 
43 S.D. 106. 

A general statutory assignment is 
not a mortgage but an absolute con¬ 
veyance for the benefit of creditors. 
—Gustlin V. Whitham, (D.C.Iowa) 
292 F. 782. 

Constructive deed, of trust is not 
a deed in the nature of a mortgage. 
—^Dudley v. Roberts, 124 A. 883, 144 
Md. 155. 
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tion between mortgages or deeds of trust and as¬ 
signments for the benefit of creditors is an im¬ 
portant one, for if an instrument is construed to 
be an assignment for the benefit of creditors, it 
will operate for the benefit of all the creditors of 
the grantor, whereas, if construed to be a mortgage 
or deed of trust, it will inure to the benefit of only 
those therein named.^^ Also the distinction may 
be important in determining what, if any, right 
the grantor has, after the grant, to deal with the 
subject matter of the trust.'^^ A particular trans¬ 
fer may have some of the elements or characteris¬ 
tics of an assignment for the benefit of creditors 
and yet be only a mortgage or conveyance in trust 
to secure certain obligations.*^^ This fact, or the 
fact that the instrument in question contains many 
unusual provisions, may give rise to grave doubts 
TiS to the proper classification of the instrument.*^® 

Substantially the same distinctions exist between 
chattel mortgages and assignments for the benefit 
of creditors as between real estate mortgages and 
assignments for the benefit of creditors and the 


same tests are applied indiscriminately.^'^ 

A mortgage or deed of trust on the one hand 
and an assignment for the benefit of creditors on 
the other hand differ both in purpose and legal 
effect; the purpose of the former is to secure a 
particular debt; the purpose of the latter is to 
raise a fund to pay all debts; ^8 the former creates 
only a lien or defeasible title; the latter passes ti¬ 
tle, both legal and equitable, absolutely.*^^ 

The question most frequently considered in de¬ 
termining the classification of a particular instru¬ 
ment as an assignment for the benefit of creditors 
or as a mortgage, deed of trust, or other transfer 
by way of security is whether, on the one hand, the 
instrument transfers an absolute indefeasible title 
to the property, for the purpose of obtaining a dis¬ 
tribution of assets among creditors, and leaves in 
the debtor no control over the property and no right 
of redemption or whether, on the other hand, the 
debtor retains control of the property and the 
right to redeem it.®® Other questions sometimes 
considered are whether the conveyance includes all 


421. Hargadine v. Henderson, 11 S. 
W. 218, 97 Mo. 375. 

43. Lowry v. Gills, 129 S.E. 269, 143 
Va. 79. 

44. U.S.—Gustlin v. Whitham, (D.C. 
Iowa) 292 F. 782. 

Cal.—Jarvis v. Webber, 236 P. 138, 
196 Cal. 86—^Bernstein v. Equita¬ 
ble Discount Corporation, (App.) 
47 P.(2d) 518. 

45. Northrup Nat. Bank v, Franklin, 
232 S.W. 192, 207 Mo.App. 253—5 
C.J. p 1040 note 50. 

461. Warner v. Littlefield, 50 N.W. 
721, 89 Mich. 329, followed in 

Weber v. Childs, 61 N.W. 543, 90 
Mich. 498—5 C.J. p 1043 note 70. 

•Jf. Ontario Bank v. Hurst, (Mich.) 
103 F. 231, 43 C.C.A. 193. 

48. Ohio.—Hoffman v. Mackall, 5 
Ohio St. 124, 64 Am.D. 637. 

S.D.—Brekke v. Crew, 178 N.W. 146, 
43 S.D. 106. 

5 C.J. p 1038 note 46. 

SvidexLce of purpose of ezecatloii of 
instrument 

In construing an instrument, the 
court will be guided by evidence 
showing that the purpose of the exe¬ 
cution of the instrument was to se¬ 
cure the grantee for certain obliga¬ 
tions paid or to be paid by him and 
not to create a trust for the payment 
of any and all claims that might be 
asserted.—^King v. Cole, 176 N.W. 
299, 188 Iowa 562. 

49. U.S.—^Hunter Mfg. & Commis¬ 
sion Co. V. Mebane, (C.C,A.S.C.) 43 
F.(2d) 539. 

Mass.—Curley v. New England Trust 
Co., 109 N.E. 171, 221 Mass. 384. J 


Wyo.—James v. Lederer-Strauss & 
Co., 233 P. 137, 32 Wyo. 377. 

5 C.J. p 1038 note 46. 

50- U.S.—^American Surety Co. of 
New York v. Carbon Timber Co., 
(C.C.AWyo.) 263 F. 295. 

Ark.—Brown v. Wilkes, 241 S.W. 383, 

153 Ark. 545. 

Miss.—Stirling v. Logue, 123 So. 825, 

154 Miss. 812. 

Mo.—Northrup Nat. Bank v. Frank¬ 
lin, 232 S.W. 192, 207 Mo.App. 253. 
N.D.—Phillips V. Phillips, 204 N.W. 
985, 53 N.D. 66. 

S.D.—Brekke v. Crew, 178 N.W. 146, 
43 S.D. 106. 

Tex.—O’Brien v. Perkins, (Civ.App.) 
276 S.W. 308, affirmed Shelton v. 
O’Brien (Com.App.) 285 S.W. 260. 
Wyo.—James v. Lederer-Strauss & 
Co., 233 P. 137, 32 Wyo. 377. 

5 C.J. p 1041 notes 51, 52. 

Mere absence of express defeas¬ 
ance clause is not controlling, how¬ 
ever, as a deed absolute on its face 
may have been given as security 
only.—^Wylly-Gabbett Co. v. Wil¬ 
liams, 42 So. 910, 53 Fla. 872—Mc- 
Morran v. Moore, 71 N.W. 505, 113 
Mich. 101—Hargadine v. Henderson, 
11 S.W. 218, 97 Mo. 375—In re 

Zwang, 39 Mo.App. 356, 

Matters inconsistent with express 
defeasance clause 
An instrument may constitute an 
assignment for the benefit of cred¬ 
itors even though it provides that 
it shall be void if the amounts due 
to creditors are paid, as where there 
is an immediate surrender, or a pro¬ 
vision for immediate surrender, of 
possession to the trustee and an im- 
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mediate appropriation of the prop¬ 
erty to raise a fund to pay debts- or 
a lack of intent, in good faith, on 
the part of the debtor to pay the 
debts before default.—Charles F. 
Penzel Co. v. Jett, 16 S.W. 120, 54 
Ark. 428—Stuart v. Bloch, 135 P. 
1147, 39 Okl. 556. 

Possession or right to possession 

(1) The fact that the right of pos¬ 
session does not generally pass- until 
breach of condition is a feature of a 
mortgage but not of an assignment 
for the benefit of creditors.—^Bearing 
V. McKinnon Dash, etc., Co., 58 N.E. 
773, 165 N.Y. 78, 80 Am.S.R. 708, af¬ 
firming 53 N.Y.S. 513, 33 App.Div. 31. 

(2) An express or implied provi¬ 
sion in the instrument that the gran¬ 
tor shall retain possession tends to 
indicate a mortgage or deed of trust 
rather than an assignment for the 
benefit of creditors.—O’Brien v. Per¬ 
kins, (Tex.Civ.App.) 276 S.W. 308, 
affirmed Shelton v. O’Brien, (Com. 
App.) 285 S.W. 260—5 C.J. p 1043 
note 68. 

(3) On the other hand. In connec¬ 
tion with other matters, the fact 
that the trustee is authorized to take 
possession may indicate an assign¬ 
ment for the benefit of creditors.— 
American Surety Co. of New York v. 
Carbon Timber Co., (C.C.AWyo.) 263 
F. 295. 

(4) However, where the eauity of 
redemption is reserved or no trust is 
created in terms, the fact that the 
grantee takes, or is authorized to 
take, possession immediately or be¬ 
fore the mortgage is due does not 
convert a mortgage into an assign- 
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the debtor’s property which is not exempt,wheth- 
er it provides for all his creditors,^2 and whether 
it is the mutual agreement or obligation of the gran¬ 
tor and the beneficiaries.53 The right of a creditor 
to foreclosure and sale is a distinguishing feature 
of mortgages not belonging to assignments for the 
benefit of creditors,^4 as is also the fact that the 
debtor, and not the grantee, is to pay the debts.^5 
Furthermore, mortgages and deeds of trusts fre¬ 
quently contain provisions which are foreign to the 
purpose of an assignment, such as provisions for 
an extension of time or provisions allowing the 
trustee named to continue the business and to use 
the proceeds of sale to renew the stock of mer- 
chandise.56 

The fact that no trust, or at least no express 
trust, is created may tend to indicate a mortgage 
rather than an assignment for the benefit of cred¬ 
itors.®*^ However, it is not true that the convey¬ 
ance of property to a trustee rather than to a 
creditor marks the line of differentiation between 
an assignment for the benefit of creditors and a 
mortgage; if the trustee is a mere agent to en¬ 
force the lien of the secured creditors and the po¬ 
sition of the unsecured creditors is not changed, 
the conveyance is a mortgage and nothing more.®^ 

Invalid provisions- Where the nature of the title 
passing to the grantee is such that, at common law, 
the instrument is an assignment for the benefit of 
creditors, the fact that the instrument contains pro¬ 
visions, not affecting the nature of the transfer, 
which conflict with a statute and render the as- 
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signment void or voidable does not change it to a 
conveyance in the nature of security.®® 

Appointment of a receiver at the same time a 
mortgage is executed does not change the mortgage 
into a voluntary assignment for the benefit of cred¬ 
itors.®® 

Intention. The authorities regard the intent of 
the debtor as of controlling importance and some 
of them expressly approve of the following test: 
If the conveyance is to a trustee, and the debtor 
intends to divest himself, not only of the title to 
the property, but of all control over it; if it is 
intended as an absolute conveyance of all his prop¬ 
erty, and is made for the purpose of securing a 
distribution of its proceeds among his creditors, or 
a portion of them, in legal effect it is an assign¬ 
ment for the benefit of creditors, no matter what 
name or designation the parties may give it; on 
the other hand, if the intention of the debtor is 
merely to secure his debt to one or more of his 
creditors, and the conveyance is not intended as 
an absolute disposition of his property, but he re¬ 
serves to himself a right therein, the conveyance 
will be treated as a mortgage, even though the debt¬ 
or is insolvent at the time, and it covers all his 
property.®^ The intent, or lack of intent, of the 
debtor to make an assignment,®® or to take ad¬ 
vantage of a law permitting and regulating general 
assignments,®^ is of great and often of controlling 
importance. The name by which the instrument 
describes itself, although not alone controlling, may 
be considered in connection with other facts in de¬ 
termining the intention of the debtor.®® The fact 


ment for the benefit of creditors.— 
Robson v, Tomlinson, 15 S.W. 456, 
54 Ark. 229—^Austin v. Kalamazoo 
First Kat. Bank, 59 N.W. 597, 100 
Mich. 613—Oshkosh Nat. Bank v. 
Iron wood First Nat. Bank, 59 N.W. 
231, 100 Mich. 485—In re Zwang, 39 
Mo.App. 356—McGregor v. Chase, 37 
Vt. 225. 

5 C.J. p 842 note 67 [b]. 

61. O’Brien v. Perkins, <Tex.Civ. 
App.) 276 S.W. 308, affirmed Shel¬ 
ton V. O’Brien, (Com.App.) 285 S. 
W. 260—5 C.J. p 1042 note 62. 

However, If an instmment is 
otherwise a mortgage, it will not be 
declared an assignment because it 
includes all the debtor’s property.— 
Eicher v. Baird, 215 N.W. 236, 204 
Iowa 188—5 C.J. p 1042 note 61. 

62. U.S.—Hunter Mfg. &; Commis¬ 
sion Co. V. Mebane, (C.C.A.S.C.) 43 
F.(2d) 539. 

Wyo.—James v. Lederer-Strauss & 
Co., 233 P. 137, 32 Wyo. 377. 

5 C.J. p 1042 note 63 [a] (3). 


53. U.S.—Gustlin v. Whitham, (D.C. 
Iowa) 292 P. 782. 

Iowa.—Eicher v. Baird, 215 N.W. 
236, 204 Iowa 188. 

54. Bank of Commerce v. Lanahan, 
45 Md. 396. 

55w Appolos- V. Brady, (Ind.T.) 49 F. 
401, 1 C.C.A. 299. 

53. In re Howard, 107 S.W. 398, 128 
Mo.App. 444. 

57. U.S.—^Pomeroy v. Manin, (C.C. 
Conn.) 19 F.Cas.No.11,260, 2 Paine 
476. 

Ga.—Solomon v. Sparks, 27 Ga. 385— 
Seals V. Cashin, Ga.Dec.Pt.II 76. 
Ill.—Walker v. Ross, 36 N.E. 986, 150 
Ill. 50. 

N.Y.—Brown v. Guthrie, 18 N.E. 

254, 110 N.T. 435. 

5 C.J. p 1041 note 53. 

58. Eicher v. Baird, 215 N.W. 236, 
204 Iowa 188—5 C.J. p 1041 note 53 
Cb]. 

59. Brekke v. Crew, 178 N.W. 146, 
43 S.D. 106, overruling Joas v, Jor¬ 
dan, 113 N.W. 73, 21 S.D. 379. 

GO. Union Bank v. Kansas City 

1225 


Bank, (Mo.) 10 S.Ct. 1013, 136 U.S. 
223, 34 L.Bd. 341. 

61. U.S.—Gustlin v. Whitham, (D.C. 
Iowa) 292 P. 782—^American Sure¬ 
ty Co. of New York v. Carbon Tim¬ 
ber Co., (C.C.A.Wyo.) 263 P. 295. 

Minn.—Nelson v. Poss, 214 N.W. 787, 
172 Minn. 149. 

Wyo.—James v. Lederer-Strauss & 
Co., 233 P. 137, 32 Wyo. 377. 

62. Nelson v. Poss, 214 N.W. 787, 
172 Minn. 149—5 C.J. p 1040 note 
47. 

63. Ark.—Smith v. Empire Lumber 
Co., 21 S.W. 225, 57 Ark. 222—Rob¬ 
son V. Tomlinson, 15 S.W. 456, 64 
Ark. 229. 

Mo.—In re Howard, 107 S.W, 898, 
128 Mo.App. 444. 

5 C.J. p 1042 note 59. 

64. Joas V. Jordan, 113 N.W. 73, 
21 S.D. 379—Sandwich Mfg. Co. v. 
Max, 58 N.W. 14, 5 S.D. 125, 24 L. 
R.A. 524. 

65. Hall V. Conine, (Tex.Civ.App.) 
230 S.W. 823—5 C.J. p 1042 note 

60. 
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that the mortgagor does not intend to avail himself 
of the equity of redemption, or is not able to do 
so because of pecuniary embarrassment, does not 
convert a mortgage into an assignment, provided 
there is an intention to reserve the right to re¬ 
deem.®® 

h. Novation 

The absence of a new obligation affords a basis of 
distinction. 

A trust agreement for the benefit of creditors is 
not a novation where no new obligation is created 
and all creditors agree to be satisfied with the 
application of the debtor’s estate to their present 
claims.®^ 

i. Pledge 

A pledge need not embrace all the elements of an as¬ 
signment for the benefit of creditors. 

An assignment for the benefit of creditors differs 
from a pledge, not only in that in the former the 
legal title passes to the assignee, but also in that it 
must include all the debtor’s property®® and must 
create a trust for the benefit of his creditors gen¬ 
erally,®® while a pledge is made to secure a par¬ 
ticular debt or debts and may cover a part 
or the whole *^2 of the debtor’s personal prop¬ 
erty, with an equitable interest remaining in the 
pledgor,^® 

A management trust in corporate stock created 
and contracted to be exercised for the benefit of 
certain of the stockholder’s creditors named in the 
contract, as collateral security for the payment of 
debts, is neither a general nor partial assignment 
for the benefit of creditors but in effect is the cre- 
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ation of a collateral security in the form of an 
equitable lien on the subject matter.*^^ 

j. Receivership 

A receivership and an assignment for the benefit of 
creditors are not the same. 

There is a legal distinction between a receiver¬ 
ship and an assignment for the benefit of cred¬ 
itors.'^® 

k. Sale 

The existence of a fixed price and the absence of a 
trust distinguish a sale from an assignment for the 
benefit of creditors. 

An assignment for the benefit of creditors is not 
a sale; '^® and the meaning of the word “sale” will 
not be extended to include an assignment for the 
benefit of creditors.Sales arise in a different 
manner from assignments for the benefit of credi¬ 
tors, as they are transfers in the ordinary course 
of business, whereas assignments commonly grow 
out of the embarrassments or suspension of busi¬ 
ness.*^® Sales are often subject to agreements on 
the part of the buyer and the seller from which 
assignments for the benefit of creditors are free; 
and sales have been generally distinguished from 
assignments for the benefit of creditors by the ab¬ 
sence from them of the trust element which is es¬ 
sential to such assignments.®® In a sale of prop¬ 
erty there is a fixed price but no trust, while in an 
assignment there is a trust and no fixed value giv¬ 
en to the property.®! In a sale there is no reversion 
or return to the seller, while in an assignment, on 
satisfaction of the creditors, a trust results in favor 
of the assignor in the residue of the unappropriated 
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6G. U.S.—^Brown v. Grand Rapids 
Parlor Furniture Co., (Mich.) 58 
F. 286, 7 C.C.A. 225, 22 L,.R.A. 817. 
Ark.—Smith v. Empire Lumber Co., 
21 S.W. 225, 57'Ark. 222—^Robson 

V. Tomlinson, 15 S.W. 456, 54 Ark. 
229. 

Iowa.—^Jaffray v. Greenbaum, 20 N. 

W. 775, 64 Iowa 492. 

5 C.J. p 1042 note 57. 

67. Springfield Marine Bank v. Mar- 
bold, 264 IlLApp. 446. 

68. Maass v. Falk, 24 N.T.S. 448, 
affirmed 40 N.E. 504, 146 N.Y. 34. 

69. U.S.—^McCartney v. Earle, (Pa.) 

' 115 F. 462, 53 C.C.A. 392, affirming 

Earle v. McCartney, (C.C.) 109 F. 
13. 

Ark.—^Blass v. Goodbar, 47 S.W. 630, 
65 Ark. 611. 

70. IlL—^Deane v. John A. Tolman 
Co., 83 IlLApp. 486. 

N.H.—Danforth v. Denny, 25 N.H. 
155—^Low V. Wyman, 8 N.H. 536. 


N’.T.—Maass v. Falk, 24 N.T.S. 448, 
affirmed 40 N.B. 504, 146 N.Y. 34. 
Tenn.—Hurst v. Jones, 10 Lea 8. 

71. Ill.—^Deane v. John A. Tolman 
Co., 83 IlLApp. 486. 

Tenn.—Hurst v. Jones, 10 Lea 8. 
Wis.—^Haring v. Hamilton, 82 N.W. 
698, 107 Wis. 112. 

72- Danforth v, Denny, 25 N.H. 155 
— ^Low V. Wyman, 8 N.H. 536. 

73. Goodbar v. Locke, 19 S.W. 924, 
56 Ark. 314. 

74. Royal Palm Cemetery Co. v. 
Smith, (Fla.) 157 So. 495. 

7Sw Vanderwal v. Vanco Dairy Co., 
156 S.E. 612, 200 N.C. 314. 

76. Weber-Wolters Dry Goods Co. v. 
Scott, 189 S.W. 223, 172 Ky. 280. 
Judicial sale.—^Hall y. Harrell, 92 
Ind. 408—Willson v. Miller, 66 N.E. 
757, 30 Ind.App. 586. 

Bulk sale see Fraudulent Convey¬ 
ances § 481 £27 C.J. p 883 notes 
31-33], 


77. In re E. T. Russell Co., (D.C. 
Mass.) 291 F. 809. 

78- N.Y.—^Young v. Stone, 70 N.T.S. 
558, 61 App.Div. 364, affirmed 66 N. 
E. 1118, 174 N.Y. 517. 

Or.—Stout V. Watson, 24 P. 230, 19 
Or. 251. 

79. Silver & Goldstein v. Chapman, 
136 S.E. 914, 163 Ga. 604. 

80. Silver & Goldstein v. Chapman, 
supra—5 C.J. p 1044 note 87. 

81. Young V. Stone, 70 N.T.S. 558, 
61 App.Div. 364, affirmed 66 N.E. 
1118, 174 N.Y. 517—5 C.J. p 1044 
note 88. 

Price capable of being rendered cer¬ 
tain 

Within the meaning of this rule, 
the price is deemed certain if it is 
capable of being rendered certain.— 
Smith-McCord Dry Goods Co, v. Car- 
son, 52 P. 880, 59 Kan. 295—^Becker 
V. Rardin, 17 S.W. 892, 107 Mo. Ill— 
Keiler v. Tutt, 31 Mo. 301. 
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property or its proceeds.S2 The fact that the pur¬ 
chaser agrees to pay certain debts of the vendor as 
part of the consideration does not change the trans¬ 
action from a sale to an assignment,as the title 
passes absolutely without any resulting trust in 
favor of the vendor in the residue of the prop¬ 
erty; but the rule is otherwise where it is ex¬ 
pressly stipulated that the surplus, after pa 3 mient 
of debts, is to be returned to the grantor.^S How¬ 
ever, where all the other requisites of an assign¬ 
ment for the benefit of creditors are present in an 
instrument, the fact that no right to the surplus 
remaining after pa 3 mient of debts is reserved to the 
grantor will not convert the instrument from an 
assignment into an absolute transfer.^® 

Where the contract contains inconsistent provi¬ 
sions, some indicating an assignment for the bene¬ 
fit of creditors and others indicating a sale, it is 
necessary to determine what was the real intent 
of the parties when the contract was made; and, 
for this purpose, resort may be had to a course of 
action on the part of the vendee which is incon¬ 
sistent with the idea that the contract was intended 
as an assignment for the benefit of creditors.^^ 

The receipt by the debtor of a considerable mon¬ 
ey consideration for a transfer of his property 
would be evidence that the transaction was an ab¬ 
solute sale rather than an assignment in trust for 
the benefit of his creditors,^^ 

1. Voluntary Dissolution of Corporation 

Differing from an assignment for the benefit of 
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creditors, a voluntary dissolution of a corporation results 
in a going out of business and does not Imply Insolvency. 

A proceeding for a voluntary dissolution of a 
corporation is not an assignment for the benefit of 
creditors. One important difference between the 
two is that an assignment usually implies insol¬ 
vency, while a voluntary dissolution does not, and 
is often resorted to where a solvent corporation 
desires to go out of business.^® Another distinction 
is that a dissolution puts an end to the business of 
the corporation, while, in case of an assignment, the 
business may again be carried on after the termina¬ 
tion of the proceedings.^® 

§ 5. History and Origin 

Assignments for the benefit of creditors had an early 
origin at common law, and were later subjected to limi¬ 
tations and restrictions. 

Voluntary assignments for the benefit of credi¬ 
tors did not originate by virtue of statute but were 
recognized by the common law at an early period 
of its history.®! Unless abrogated by statute, they 
are recognized in each state wherein the common 
law obtains.®® It seems, however, that they do not 
exist under the civil law, and hence do not prevail 
to their full extent in Louisiana.®® 

At one time there were few limitations or restric¬ 
tions on assignments for the benefit of creditors,, 
but gradually the law threw more and more re¬ 
strictions around these instruments. ®4 


11. RIGHT TO MAKE ASSIGHMEHT 


§ 6. In General 

The right of an owner of property to convey It In¬ 
cludes the right to assign it for the benefit of his credi¬ 
tors. 


Any debtor owning property has, as an incident 
of ownership, an inherent common-law right to 
make a voluntary assignment of such property for 
the equal benefit of his creditors.®® 


82, Silver & Goldstein v. Chapman, 
136 S.E. 914, 163 Ga. 604. 

83. St Helens Quarry Co. v. F. T. 
Crowe & Co., 176 P. 427, 90 Or. 284 
—5 C.J. p 1044 note 90. 

Absence of appropriation 

A contract is a sale and not an as¬ 
signment for the benefit of creditors 
where it imposes an unconditional 
obligation on the vendee to pay in¬ 
debtedness of the vendor and does 
not contain any stipulation compel¬ 
ling anybody to appropriate and sell 
the property transferred and ap¬ 
propriate or distribute the proceeds 
therefrom among the creditors, espe¬ 
cially where the contract declares 
that the parties intend a sale and 
that the vendee does not assume any 
trust obligation to creditors.—^In re 
Fidelity Savings & Loan Ass*n, (D.C. 
Cal.) 63 F.(2d) 241. 


84. Wood V. Adler-Goldman Commn. 
Co., 27 S.W. 490, 69 Ark. 270. 

85. Truitt v. Caldwell, 3 Minn. 364, 
74 Am.D. 764. 

8& McMillan v. Holley, 130 N.W. 
455, 145 Wis. 617. 

87. St. Helens Quarry Co. v. F. T. 
Crowe A Co., 176 P. 427, 90 Or. 284. 

88. Strickland v. Gay, 16 So. 77, 104 
Ala. 375. 

89« In re Empire Metallic Bedstead 
Co., (D.C.N.T.) 95 F. 957. 

9a Workum v. Caldwell, 68 N.T.S. 
175, 27 Misc. 72, affirmed 67 N.Y.S. 
1151, 55 App.Div. 636. 

91. Mayfield Woolen Mills v. Good¬ 
rich & Martineau Co., 207 N.W. 
954, 189 Wis. 406, followed in I. 
Fleischer & Sons v. Goodrich & 
Martineau Co., 207 N.W. 956, 189 
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Wis. 412, Hermann Weiss Co, 
Goodrich & Martineau Co., 207 N. 
W. 956, 189 Wis. 413, and Pollaclc 
V. Wilhelm, 208 N.W. 800, 190 Wis. 
166—5 C.J. p 1047 note 12. 

92. Rodgers v. Boise Ass'n of Credit 
Men, 196 P. 213, 33 Idaho 513, 23 
A.L.R. 195—5 C.J. p 1047 note 14. 

93. Sachse v. Citizens* Bank, 37 La. 
Ann. 364—^Franklin's Succ., 7 La. 
Ann. 395. 

94. Brekke v. Crew, 178 N.W. 146,. 
43 S.D. 106—5 C.J. p 1049 note 29. 

95. tr.S.—^In re Bridge, (D.C.Wash.> 
230 F. 184. 

Ala.—Birmingham Trust & Savings*. 

Co. V. Marx, 169 So. 483. 

Ark.—^Finch v. Watson Inv. Co., 4^. 

S.W. (2d) 214, 184 Ark. 312. 

Fla.—Scott V. National City Bank ot 
Tampa, 139 So. 367, 107 Fla. 810. ^ 
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§ 7. Particular Persons 

Even though he is a nonresident or under disability, 
a natural person may, either directly or through an 
agent or attorney, assign his own property for the bene¬ 
fit of creditors. A corporation also possesses this power. 

Assignments for the benefit of creditors may be 
made not only by natural persons but also, with 
certain qualifications, by, or on behalf of, banks, 
see title Banks §§ 506, 507 [7 C.J. p 738 notes 11- 
14], § 1043 [7 C.J. p 881 note 42], by beneficial 
societies see title Beneficial Associations § 15 [7 
C.J. p 1062 notes 77, 78], by building and loan as¬ 
sociations see title Building and Loan Associations 
§ 107 [9 C.J. p 990 notes 82-86], by corporations 
generally, see title Corporations §§ 1400-1404 [14a 
C.J. p 920 note 69-p 923 note 12], by limited part¬ 
nerships, see title Partnership § 481 [47 C.J. p 1309 
notes 51, 66-p 1310 note 68], and by religious 
societies, see title Religious Societies § 63 [54 C. 
J. p 65 note 79]. 

One joint debtor, however, cannot assign the 
joint property for the benefit of joint creditors 
without the consent or authority of the other debt- 
or.97 The authority of a partner to make an as¬ 
signment of firm assets for the benefit of creditors 
is discussed in the title Partnership § 166 [47 C. 
J. p 881 note 97-p 883 note 31], § 279 [47 C.J. 
p 1048 notes 20-32]. 

Husband and wife. In some jurisdictions a mar¬ 
ried woman has the same power to make assign¬ 
ments for the benefit of creditors as other persons 
have,98 Community property may be assigned by 
the husband without the joinder of the wife ^9 or 
by the wife with the acquiescence of the husband.^ 

Infants and insane persons. Assignments are I 


voidable, but not void, when made by infant* ^ or 
by insane persons.^ 

Nonresidents. In the absence of statutory re¬ 
strictions, nonresidents who have property in the 
state have the same rights as residents to assign 
the same for the benefit of their creditors.'^ The 
authority of a foreign corporation to make an as¬ 
signment for the benefit of creditors is discussed 
in the title Corporations § 1894 [14 a C.J. p 1347 
note 53-p 1348 note 63]. 

Representatives. In the absence of any statutory 
prohibition, an assignment for the benefit of cred¬ 
itors may be made through the medium of a duly 
authorized agent; ^ but where a statute requires 
the debtor to act personally in making an assign¬ 
ment, he cannot confer authority on an agent.® A 
trustee appointed by will to carry on the business 
of testator cannot delegate the trust by making an 
assignment of the property for the benefit of cred¬ 
itors, in the absence of express authority in the 
will.7 ^ 

§ 8. Insolvency of Debtor 

An insolvent debtor may unquestionably make an 
assignment for the benefit of creditors; but there is a 
divergence of opinion as to whether a solvent debtor 
may do so. 

An assignment for the benefit of creditors may 
be made by a debtor who is insolvent or in failing 
circumstances; 8 and according to some authorities 
it may be made by a debtor who is solvent; ^ but 
other authorities take the position that a convey¬ 
ance by a solvent debtor to a trustee or assignee 
for the payment of his debts is not an assignment 
for the benefit of creditors as the phrase is usually 
employed,10 or, if it is, it is invalid.n 


Ill.—Sanner v. Sanner, 257 Ill.App. 
305—^Danville Auburn Auto Co. v. 
National Trust & Credit Co., 212 
IlLApp. 116. 

Iowa.—Bartemeier v. Central Nat. 
Fire Ins. Co., 160 N.W. 24, 180 
Iowa 354. 

N.Y.—^Bernstein v. Raff, 250 N.Y.S. 
694. 140 Misc. 353. 

Pa.—Fidelity Trust Co. v. Union Nat. 
Bank of Pittsburgh, 169 A. 209, 313 
Pa. 467, certiorari denied Union 
Nat. Bank of Pittsburgh v. Fidel¬ 
ity Trust Co., 54 S.Ct. 530, 291 U.S. 
€80, 78 L.Ed. 1068. 

Wis.—In re Tarnowski, 210 N.W. 836, 
191 Wis. 279, 49 A.L.R. 686. 

5 C.J. p 1048 note 26. 

se. Aiwart Bros. Coal Co. v. Pitts¬ 
burgh Fire Ins. Co.. 253 IlLApp. 
361. 

Gates v. Andrews, 37 N.T, 657, 
V97 AxoJD. 764. 

98* ^Md.—Schuman v. Peddicord, 50 
W 560. 

N.T.— Buffalo Third Nat. Bank v. 


Guenther, 25 N.E. 986, 123 N.T. 
568, 20 Am.S.R. 780. 

99. Thygesen v. Neufelder, 37 P. 
672, 9 Wash. 455. 

1. Hayden Saddlery Hardware Co. 
V. Ramsay, 36 S.W. 595, 14 Tex. 
Civ.App. 185. 

2. Mich.—Soper v. Fry, 37 Mich 
236. 

N.T.—Yates v. Lyon, 61 N.Y. 344. 

5 C.J. p 1050 note 40. 

3. Riley v. Carter, 25 A. 667, 76 Md. 
581, 35 Am.S.R. 443, 19 L.R.A. 489. 

4. Vanderpoel v. Gorman, 35 N.E. 
932, 140 N.Y. 563, 37 Am.S.R. 601. 
24 L.R.A. 548—5 C.J. p 1050 note 
42. 

5. Kan.—^Marshall v. Shibley, 11 
Kan. 114. 

N.Y.—Lowenstein v. Flauraud. 82 N. 
Y. 494. 

Tex.—Gouldy v. Metcalf, 12 S.W. 830, 
75 Tex. 455, 16 Am.S.R. 912—Mc¬ 
Kee V. Coffin, 1 S.W. 276, 66 Tex 
304. 

5 C.J. p 1050 note 45* 
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6. Minneapolis Trust Co. v. School 
Dist. No. 5, 71 N.W. 679, 68 Minn. 
414. 

7. Woddrop v. Weed, 26 A. 375, 154 
Pa. 307, 35 Am.S.R. 832. 

8. Fidelity Trust Co. v. Union Nat 
Bank of Pittsburgh, 169 A. 209, 313 
Pa. 467, certiorari denied Union 
Nat. Bank of Pittsburgh v. Fidel¬ 
ity Trust Co., 54 S.Ct 530, 291 U. 
S. 680, 78 L.Ed. 1068—5 C.J. p 1049 
note 30. 

9. Fidelity Trust Co. v. Union Nat. 
Bank of Pittsburgh, 169 A. 209, 
313 Pa. 467, certiorari denied Un¬ 
ion Nat. Bank of Pittsburgh v. 
Fidelity Trust Co., 64 S.Ct 530, 291 
U.S, 680, 78 L.Ed. 1068—5 C.J. p 

1050 notes 50, 51. 

10. Williams v. Harris, 54 N.W. 926, 
4 S.D. 22, 46 Am.S.R. 753—Sand- 
meyer v. Dakota F. & M. Ins. Co., 
50 N.W., 353, 2 S.D. 346—5 C.J. p 

1051 note 52. 

11. Burt v. McKinstry, 4 Minn. 204, 



6 C.J.S. 


ASSIGNMENTS FOB BENEFIT OF CREDITORS 
in REQUISITES AND VALIDITY 
A. IN GENERAL 


§ 9 


§ 9. Constitutional and Statutory Provisions 

Statutes relating to assignments for the benefit of 
creditors are merely regulatory and a failure to comply 
therewith does not prevent an assignment from being 
valid as a common-law assignment. 

Except as otherwise provided by valid, applicable, 
and operative statutes, the validity of assignments 
for the benefit of creditors is to be determined ac¬ 
cording to the principles of the common law .^2 
While statutes relating to assignments for the bene¬ 
fit of creditors may operate to restrict and cir¬ 
cumscribe the right to assign, and a few early 
statutes were deemed to prohibit the making of a 
common-law assignment,!^ a majority of such stat¬ 
utes are construed merely to regulate the previously 
existing common-law right to assign and in so 
far as they authorize the making of an assignment, 
they are directory, rather than mandatory, and 
do not provide an exclusive substitute for, nor 
abrogate the right to make, a common-law as¬ 


signment.!® It is within the power of the legisla¬ 
tures of the several states to enact such statutes; 
but they do not operate prospectively.!® In order 
to be valid as a statutory assignment for the bene¬ 
fit of creditors, an assignment must conform to the 
statutory provisions covering the subject; !® but an 
assignment which does not comply with statutory 
provisions and is therefore not a valid statutory 
assignment may nevertheless be good as a common- 
law assignment;20 and an assignment which is 
prohibited by,2! or does not conform to,22 a stat¬ 
ute is valid when it is assented to by all the credi¬ 
tors. Under the terms of, and the construction 
placed on, some statutes, a deed of assignment 
which is declared void because in conflict with the 
statutes is not ineffectual, but is treated as a gen¬ 
eral assignment for the benefit of creditors pro 
rata and the property is disposed of, and distribut¬ 
ed for, their benefit under the orders and direction 
of the court.23 


77 Am.D. 507—5 C.J. p 1051 note 
53. 

12. U.S.—Galbraith v. Kline, (D.C. 
Mont.) 7 F.(2d) 682. 

Mich.—^McKey v. Swenson, 205 N.W. 
583, 232 Mich, 505. 

Utah,—Utah Ass’n of Credit Men v. 

McConnell, 167 P. 817, 50 Utah 531. 
5 C.J. p 1173 note 68. 

13. Smith V. Sullivan, 71 Me. 150— 
5 C.J. p 1047 note 16. 

14. Cal.—^Dana v. Stanfords, 10 Cal, 
269—Groschen v. Page, 6 Cal. 138. 

Vt.—Passumpsic Bank v. Strong, 42 
Vt 295. 

5 C.J. p 1048 note 23 [a], [b]. 

15. Ark.—^Pinch v. Watson Inv. Co., 
42 S.W.(2d) 214, 184 Ark. 312. 

Iowa.—Bartemeier v. Central Nat. 
Fire Ins. Co., 160 N.W. 24, 28, 180 
Iowa 354. 

Mont.—Stanton Trust & Savings 
Bank V. Northern Montana Ass’n 
of Credit Men, 250 P. 696, 77 Mont 
153. 

Wis.—^Mayfield Woolen Mills v. 
Goodrich & Martineau Co., 207 N. 
W, 954, 189 Wis. 406, followed in 
I. Fleischer & Sons v. Goodrich & 
Martineau Co., 207 N.W. 956, 189 
Wis. 412, Herman Weiss Co. v. 
Goodrich & Martineau Co., 207 N. 
W. 956, 189 Wis. 413, Pollack v. 
Wilhem, 208 N.W. 800, 190 Wis. 
165. 

5 C.J. p 1047 note 15. 

Basis of statutes 

“The statutory enactments pro¬ 
viding for assignments for the bene¬ 
fit of creditors have their basis upon 
the common-law right of disposition. 


and a proper construction of such 
statutory enactments can only be 
made by keeping in mind this funda¬ 
mental basis of . such superstruc¬ 
ture.’’—In re Bridge, (D.C.Wash.) 
230 F. 184, 185. 

I^aclE of change of fundamental re¬ 
quisites 

“While our Code prescribes how an 
assignment for benefit of creditors 
shall be executed, and prescribes 
what may and what shall be done 
thereunder, it does not, in any man¬ 
ner, change the fundamental requi¬ 
sites of an assignment for benefit of 
creditors, but leaves them as at com¬ 
mon law.’’—^Brekke v. Crew, 178 N. 
W. 146, 148, 43 S.D. 106. 

16. Colo.—^Damaskus v. McCarty- 
Johnson Heating & Engineering 
Co., 295 P. 490, 88 Colo. 279. 

Mont.—Stanton Trust & Savings 
Bank v. Northern Montana Ass’n 
of Credit Men, 250 P. 696, 77 Mont. 
153. 

Utah.—^Utah Ass’n of Credit Men v. 
McConnell, 167 P. 817, 50 Utah 531. 

17. Rosenheim v. Morrow, 20 So. 
243, 37 Fla. 183, followed in Door 
V. Schmidt, 21 So. 279, 38 Fla. 354 
—5 C.J. p 1047 note 17. 

18. Lord V. Fisher. 19 Ind. 7. 

18. Cal.—^Jarvis v. Webber, 236 P. 
138, 196 Cal. 86—^Kaye v. Jacobs, 
10 P.(2d) 186, 122 CaLApp. 421. 
Kan.—McCord-Norton Shoe Co. v. 

Brown, 289 P. 417, 131 Kan. 19. 

5 C.J. p 1047 note 19. 

See Farmers’ State Bank of Tama- 
roa, Ill., V. Blanchard, 206 IlLApp. 
323. 


20. Cal.—^Boteler v. Robinson, 288 
P. 135, 105 CaLApp. 611. 

Tex.—J. M. Radford Grocery Co. v. 

Ewing, (Civ.App.) 66 S.W.(2d) 344. 
Utah.—Utah Ass'n of Credit Men v. 

McConnell, 167 P. 817, 50 Utah 531. 
5 C.J. p 1173 note 69. 

However, it has been said that 
“the only manner in which the prop¬ 
erty of a debtor may be assigned 
and distributed for the benefit of 
creditors is in accordance with the 
provisions of the Debtor and Credi¬ 
tor Law; otherwise this law would 
just be an empty collection of words 
to be observed or not observed ac¬ 
cording to the whims and fancies of 
the debtor and his select group of 
creditors.’’—Lubinsky v. Hoffman, 
284 N.Y.S. 549, 550, 158 Misc. 261, 
affirmed 285 N.T.S. 1074. 

Enforcement iu equity 
General assignments for the bene¬ 
fit of creditors are enforceable in 
equity even though some of the stat¬ 
utory requisites of assignments for 
the benefit of creditors have not been 
complied*with by the assignor or as¬ 
signee.—^Newman v. Clement, (Tex. 
Civ.App.) 70 S.W.(2d) 789. 

21. Merrill v. Englesby, 28 Vt. 150. 

22. U.S.—^Paxson v. Brown, (Ark.) 
61 F. 874, 10 C.C.A, 135. 

Cal,—^Lacy v. Gunn, 78 P. 30, 144 
Cal. 511. 

N.H.—^Derry Bank v. Davis, 44 N. 
H. 548. 

5 C.J. p 1048 note 20. 

23. Brown v. Wilkes, 241 S.W. 383, 
153 Ark. 545. 
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The effect of a national bankruptcy law and pro¬ 
ceedings taken thereunder on an assignment for 
the benefit of creditors is stated in the title Bank¬ 
ruptcy § 14 [7 CJ. p 25 note 47] and § 79 [7 C 
J. p 55 note 13-p 56 note 26], 

Ordinarily, a statute relating to assignments for 
the benefit of creditors is not an insolvency law 
and is not repealed by such a law; 24 but in some 
instances such a repeal has taken place; 25 and 
some assignment statutes have had certain coercive 
features which assimilated them to bankrupt laws 
and prevented assignments made under them from 
being treated as wholly voluntary.26 

Sections which were originally enacted as com¬ 
ponent parts of the same act must be construed to- 
gether.27 

A statute relating to trusts generally does not 
necessarily apply to assignments for the benefit of 
creditors; 28 and a statute relating to assignments 
for the benefit of creditors does not necessarily 
apply to every trust for the benefit of creditors 
nor take avray from a debtor and his creditors the 
right to make an agreement appointing a trustee to 
hold the debtor’s property under such terms as they 
prescribe.28 

§ 10. Transfer of Title and Control 

a. In general 

b. Delivery 

a. In General 

There must be an absolute transfer of title to, and a 
surrender of ail control over, the property assigned. 

In order that a transaction shall operate as an 
assignment for the benefit of creditors, it is neces¬ 
sary that there be an absolute transfer of title to 


the assigr ^^ without any right of redemption; in 
other words, there must be a surrender of all right 
and control, and an absolute appropriation by the 
debtor of his property to raise a fund to pay his 
debts.25 The mere transmission of custody and 
management is not sufficient^! 

b. Delivery 

(1) Necessity 

(2) Sufficiency 

(3) Time 

(1) Necessity 

Unless rendered unnecessary by statute, delivery of 
personal property is essential. 

In order to complete an assignment of personal 
property for the benefit of creditors and to pass 
title to the assignee, as against a bona fide creditor 
without notice, there must be such a delivery of 
the property to the assignee as the nature of the 
property will reasonably admit,22 unless the statute 
provides that, on compliance with its conditions, 
title to the property passes as against such cred- 
itors.23 In some states actual delivery of the prop¬ 
erty to the assignee is held to be necessary under 
the statute of fraudulent conveyances; 24 but, by 
virtue of express exception, it is otherwise in other 
states,25 provided the transfer in question is capa¬ 
ble of being construed as an assignment for the 
benefit of creditors generally.26 

Substitution of bond. A debtor, on making an 
assignment for the benefit of creditors, cannot re¬ 
tain possession and control of the property and sub¬ 
stitute therefor his bond, with security, to deliver 
the property on the day of sale, with the provision 
that the bond shall be held on the trusts declared 
in reference to the property.27 


24. Ark.—^Pinch v. Watson Inv. Co., 
42 S.W.(2d) 214, 184 Ark. 312. 

Wis.—^Probreslo v. Guaranty Mortg. 
Corporation, 242 N.W. 725, 210 
Wis. 20, affirmed 53 S.Ct. 262, 287 

U. S. 518, 77 L.Ed. 469, followed In 
Hess V. Joseph M. Boyd Co., 242 N. 
W. 731, 210 Wis. 38, and Klein v. 
Joseph M. Boyd Co., 242 N.W. 731, 
210 Wis. 37. 

5 C.J. p 1048 note 22. * 

25. Isaacson v. Davis, 143 A 788, 

127 Me. 398—Cadwallader v. Clif¬ 
ton R. Shaw, Inc., 142 A 580, 127 
Me. 172—^Rowell v. Lewis, 49 A 
423, 95 Me. 83—Pleasant Hill 

Cemetery v. Davis, 76 Me. 289— 
Lewis V. Lather, 72 Me. 487— 
Smith V. Sullivan, 71 Me. 150. 

26. Mass.—^Nonantum Worsted Co. 

V. Holliston Mills, 21 N.E. 670, 149 
Mass. 359. 

Wis.—Segmit* V. Garden City Bankr i 


ing, etc., Co., 83 N.W. 327, 107 Wis. 
171, 81 Am.S.R. 830, 50 L.R.A 327. 
5 C.J. p 1048 note 21. 

27. State v. District Court of Nine¬ 
teenth Judicial Dist in and for 
Pondera County, 237 P. 523, 74 
Mont. 34. 

28. Moore v. Bettingen, 133 N.W. 
561, 116 Minn. 142. 

29. Baskett v. Ohio Valley Banking 
& Trust Co., 6 S.W.(2d) 473, 224 
Ky. 29. 

30. IJ.S.—In re Birk & Johnson, (C. 
C.AI11.) 295 P, 510, certiorari de¬ 
nied Wiggins V. Hummel, 44 S.Ct. 
635, 265 U.S. 590, 68 L.Ed. 1194— 
In re Ambrose Matthews & Co., 
(D.C.N.J.) 229 P. 309. 

Iowa.—Bartemeier v. Central Nat. 
Fire Ins. Co., 160 N.W. , 24, . 180 
Iowa 354. 


I Miss,—Stirling v. Logue, 123 So. 825, 
! 154 Miss. 812. 

Mo.—^Meston v. Crawford, 190 S.W. 
391. 

N.T.—Kreizel v. Glickman, 249 N.T.S. 

531, 140 Misc. 41. 

5 C.J. p 1051 note 54. 

31. Thompson v. Dyer, 62 A 76, 100 
Me. 421—5 C.J. p 1052 note 55. 

32. Warner v. Hedly, 1 R.I. 357— 
5 C.J. p 1052 note 56. 

38. Moore v. Smith, 35 Vt 644. 

34. Colo.—^Ray v. Raymond, 9 P. 15, 
8 Colo. 467. 

Del.—^Beatty v. Parsons, 3 Boyce 52, 
80 A 1063. 

5 C.J. p 1052 note 58. 

35. Garn v. Thorwaldson, 180 P. 9, 
40 CaLApp. 62. 

36. Jarvis v. Webber, 236 P. 138, 
196 Cal. 86. 

37. Green v. Trieber, 3 Md. 11. 


1230 



6 C.J.S. 


ASSIGNMENTS FOB BENEFIT OF CBEDIT0B8 8 H 


(2) Sufficiency 

Such a delivery of the property as its nature permits 
Is sufficient. 

No Stricter rule applies to the delivery of prop¬ 
erty under an assignment than applies in the case 
of an ordinary purchase.38 It is sufficient to make 
such a complete delivery of the property as its 
nature permits.^^ An actual delivery of part of 
the property, in token of delivery of the whole, 
may be sufficient;^® and a removal of the goods 
from the building in which they are situated is 
not considered necessary.^i Whatever possession 
is taken of the property must be exclusive,^2 and 
the change of possession must be actual and con¬ 
tinued ; but where the trustee or assignee takes 
possession and assumes management and control, 
the fact that he allows the assignor to act as agent 
or servant is not fatal and possession may be 
taken by an agent of the assignee and continued by 
a servant of the assignor.^® 

In an assignment of real estate the title passes 
to the assignee on delivery of the deed.^® 

Where a chose in action is assigned, the delivery 
of the evidence of the debt is sufficient delivery of 
the possession of it**^ 

A symbolical delivery will be sufficient where an 
actual delivery cannot be made,but only in that 
event.^® 

A delivery to one of several assignees is suffi¬ 
cient.®® 

It is a question of fact to be determined by the 


jury, under proper instructions from the court, 
whether property assigned by a debtor for the ben¬ 
efit of his creditors was delivered to the assignee 
by the assignor.®^ 

(3) Time 

The delivery should be made as soon as circum¬ 
stances or the statutes permit. 

The property should be delivered to the assignee 
as soon after the execution of the assignment as 
the circumstances will permit,®^ except in jurisdic¬ 
tions wherein the assignee is precluded by statute 
from taking possession until after he has filed 
an inventory and executed a bond.®® A delivery 
made in contemplation of an immediate assignment, 
which is thereafter executed, is sufficient.®^ 

§ 11. Creation of Trust 

The creation of a trust In favor of the creditors of 
the assignor is an essential element of an assignment 
for the benefit of creditors. 

An essential feature of an assignment for the 
benefit of creditors is the creation of an active 
trust in favor of the creditors of the assignor,®® 
with either an express or implied provision that 
the surplus, if any, shall be returned to the as¬ 
signor;®® but an assignment for the benefit of 
creditors does not necessarily spring into being 
from the mere creation of a trust.®*^ 

The trust created by an assignment for the ben¬ 
efit of creditors is an express trust, and is governed 
by statutes relating to express trusts generally, in 
the absence of special provisions governing assign- 


38. Neb.—Sullivan v. Smith, 19 N. 
W. 620, 15 Neb. 476, 48 Am.R. 364, 

S.D.—Wright v. Lee, 72 N.W. 895, 
10 S.D. 263. 

39. Tuttle V. Merchants* Nat. Bank, 
47 P. 203, 19 Mont 11—5 C.J. p 
1052 note 61. 

40. Legff V. Willard, 17 Pick.(Mass.) 
140, 28 Am.D. 282. 

41. Hall V. Wheeler, 13 Ind. 371. 

42. Caldwell v. Williams, 1 Ind. 405 
—5 C.J. p 1053 note 64. 

43. Conn.—^Beers v. Lyon, 21 Conn. 
604. 

N.Y.—^Tilson V. Terwilliger, 56 N.T. 
273—Einstein v. Chapman, 42 N.T. 
Super. 144—Connah v. Sedgwick, 
1 Barb. 210. 

5 C.J. p 1053 note 65. 

44. Meakim v. Ludwig, 169 P. 24, 
99 Wash. 180—5 C.J. p 1053 note 
66 . 

45. Pitman v. Marquardt 50 N.B. 
894, 20 Ind.App. 431. 

46. Brashear v. West, (Ky.) 7 Pet 
(U.S.) 608, 8 L.Ed. SOL 


47. U. S. V. U. S. Bank, 8 Rob.(La.) 
262. 

48. In re Daniels, 14 R.I. 500. 

Delivery of keys of a store con¬ 
taining goods assigned for creditors 
is a good symbolical delivery, espe¬ 
cially when followed by actual pos¬ 
session taken within a reasonable 
time,—Sullivan v. Smith, 19 N.W. 
620, 15 Neb. 476, 48 Am.R. 354— 
Wilkes V. Ferris, 5 Johns. (N.T.) 336, 
4 Am.D. 364—5 C.J. p 1053 note 73. 

49. Cunningham v. Neville, 10 Serg. 
& R. (Pa.) 201. 

50. Matthews v, Smelser, (Tex.Civ. 
App.) 26 S.W. 872. 

51. Ind.—Hall v. Wheeler. 13 Ind. 
371. 

N.T.—^Parker v. Jervis, 3 Abb.Dec. 
449. 

52. Bholen v. Cleveland, (C.C.Mass.) 
3 F.Cas.No.1,381, 5 Mason 174— 
Wheeler v. Sumner, (C.C.Mass.) 
29 F.Cas.No.17,501, 4 Mason 183— 

I 5 C.J. p 1053 note 76. 
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53. Excelsior Mfg. Co. v. Owens, 
25 S.W. 868, 58 Ark. 666—5 C.J. 
p 1053 note 77 [a], 

54. Greeley v. Hull, 2 So. 618, 23 
Fla. 361. 

55. Ill.—Danville Auburn Auto Co. 
V. National Trust & Credit Co., 212 
Ill. App. 116, 

Kan.—^Bertenshaw v. Klag, 231 P. 73, 
117 Kan. 176—Woodard v. Morris¬ 
sey, 223 P. 306, 115 Kan. 611. 

Pa.—^Love v. Clayton, 134 A. 422, 
287 Pa. 205. 

5 C.J. p 1036 note 10 [b], P 1053 note 
79. 

56. Smith-McCord Dry Goods Co. v. 
Carson, 52 P. 880, 59 Kan. 295— 
5 C,J. p 1054 note 80. 

57. Cal.—Burling v. Newlands, 44 
P. 810,^112 Cal. 476. 

Mich.—^Maloney v. Gonhue, 116 N.W. 
436, 152 Mich. 325. 

N.H.—^Morse v. Powers, 17 N.H. 286. 

N.j.—^Miuchmore v. Budd, 22 A. 518, 
63 N.J.Law 369., 

5 C.J. P 1054 note 81. 
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§ 11 

ments for the benefit of creditors.^S 

Designation of trustee. It is not essential that 
a trustee be named as such in the instrument cre¬ 
ating the assignment; but a conveyance may, by 
designating the grantee as assignee or trustee and 
reciting that it is for the benefit of the creditors 
of the grantor, conclusively show that it is a con¬ 
veyance in trust for the benefit of creditors.60 

§ 12. Property to Be Included 

a. In general 

b. Partnership assignment 

a. In General 

Apart from statutory requirements, there Is a con¬ 
flict of authority as to the necessity of including sub¬ 
stantially all the debtor's property which Is not exempt 
from execution. The omission of property of little or no 
value is not fatal. 

A person, of course, cannot assign money or 
property which he does not own.61 

The inclusion in an assignment for the benefit 
of creditors of all, or substantially all, the unex¬ 
empt property of the debtor is necessary when re¬ 
quired by statute,62 and according to some,63 but 
not other,64 authorities it is necessary at common 
law. The property included in a preferential trans¬ 
fer or mortgage, as bearing on the question of 
whether the transfer or mortgage may be treated 
as a constructive assignment, is discussed in sec¬ 
tions 24, 25. 

Trifling or unintentional omissions. In order to 
defeat an assignment on the ground of a fraudu¬ 
lent withholding of assets, the property withheld 


must be such as would be of value to the credi- 
tors.66 A trifling and unintentional omission will 
not invalidate an assignment which purports to be a 
general one,66 especially where the omission is sup¬ 
plied by a supplemental deed.®^ If a debtor con¬ 
veys all his known estate, the assignment is not 
avoided because, at the time thereof, he was enti¬ 
tled to a further estate unknown to him and not 
embraced in the deed.68 Where the property omit¬ 
ted is of considerable value, strong and clear evi¬ 
dence is required to prove that it was an honest 
mistake ;69 but clear proof that the mistake was 
an honest one will save the assignment.'^® 

b. Partnership Assignment 

There Is a divergence of authority as to the neces¬ 
sity of including the individual property of partners in 
an assignment by partners for the benefit of partnership 
creditors. 

In several states an assignment by partners of all 
the partnership property for the benefit of partner¬ 
ship creditors is not invalid because it fails to con¬ 
vey the individual property of the partners but 
in other states the statutes are construed to require 
the separate property of the individual members 
of the partnership to be included in the assign- 
ment .'^2 jn some cases the fact that releases are 
or are not exacted of creditors, either by the terms 
of the assignment or by statute, as a condition to 
participation in the benefits has been considered 
as of great or controlling importance in determin¬ 
ing whether the individual property of the partners 
must or need not be included; *^6 but in a few 
cases assignments requiring releases and not includ- 


58. Ala.~Wilson & Co. v. Phillips, 
130 So. 219, 221 Ala. 603. 

Okl.—McCallister v. Farmers Devel¬ 
opment Co., 55 P.(2d) 657. 

5 C.J. p 1054 note S4. 

59. Iowa.—^Burrows v. Lehndorff, 8 
Iowa 96. 

N.Y.—Young V. Stone, 70 N.Y.S. 558, 
61 App.Div. 364, affirmed 66 N.E. 
1118, 174 N.Y. 517. 

Wis.—-Cribb v. Hibbard, 46 N.W. 168, 
77 Wis. 199. 

60. McDermith v. Voorhees, 27 P. 
250, 16 Colo. 402, 25 Am.S.R. 286. 

61. Foscue V. Provident Nat. Bank 
of Waco, (Tex.Civ.App,) 210 S.W. 
555, 

62. Mich.—Youghiogheny & Ohio 
Coal Co. V. Anderson, 152 N.W. 
1025, 186 Mich. 340. 

N.Y.—Bernstein v. Raff, 260 N.Y.S. 

694, 140 Misc. 353. 

5 C.J. p 1055 note 93. 

Assignmesit of part as assigrnment of 
all' ' 

Under some statutes an assignment 


of a portion of the property of an 
insolvent estate is deemed to be an 
assignment of the whole estate.— 
Pennsylvania Trust Co. v. Billman, 
(C.C.A.Pa.) 61 P.(2d) 382. 

63- Bernstein v. Raff, 250 N.Y.S. 694, 
140 Misc. 353—5 C.J, p 1055 note 
92. 

64. Colo.—McMullin v. Keogh-Doyle 
Meat Co., 42 P.(2d) 463. 

Minn.—^Nelson v. Poss, 214 N.W. 787, 
790, 172 Minn. 149. 

Tex.—J. M. Radford Grocery Co. v. 

Ewing, (Civ.App.) 66 S.W.(2d) 344. 
5 C.J. p 1056 note 94. 

65. Ark.—^Burks v. Goodbar, 24 S. 
W. 424, 58 Ark. 283—^Lowenstein v. 
Finney, 15 S.W. 153, 64 Ark. 124, 
followed in Mann v. German Nat. 
Bank, (Ark.) 15 S.W. 154. 

Va.—Skipwith v. Cunningham, 8 
Leigh (35 Va.) 271, 31 Am.D. 642. 

5 C.J. p 1056 note 95. 

66. Shultz V. Hoagland, 85 N.Y. 
464—5 C.J. p 1056 note 97. 
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67. Joel Bailey Davis Co. v. Au¬ 
gustus, 54 S.E. 895, 105 Va. 843. 

68. English v. Friedman, 12 So. 252, 
70 Miss. 457. 

69. Pittsfield Nat. Bank v. Tailer, 
19 N.Y.S. 937, affirmed 33 N.E. 339, 
137 N.Y. 557—5 C.J. p 1056 note 1. 

70. Van Bergen v. Lehmaier, 25 
N.Y.S. 356, 72 Hun 304. 

71. Armstrong v. Hurst, 18 S.E. 150, 
39 S.C. 498—5 C.J. p 1056 note 3. 

72. U.S.—Williamson v. Leith, (C. 
C.AFla.) 36 P.(2d) 643. 

Minn.—Thompson v. Winona Har¬ 
vester Works, 43 N.W. 383, 41 
Minn. 434.- 

5 C.J. p 1057 note 4. 

73. U.S.—Swofford Bros. Dry-Goods 
Co. V. Mills, (C.C.Wyo.) 86 F. 556. 

Kan.—^McFarland v. Bate, 25 P. 238, 
45 Kan. 1, 10 L.R.A. 521. 

Mass.—Wyles v. Beales, 1 Gray 233. 

Minn.—Matter of Allen, 43 N.W. 382, 
41 Minn. 430. 

5 C.J. p 1057 notes 5, 7. 
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ing individual property have been upheld.Ob- 
viously, a failure to convey individual property does 
not invalidate a general partnership assignment 
where the partners in fact have no individual 

property.'^s 

§ 13. Debts to Be Included 

a. In general 

b. Partnership assignment 

a. In Greneral 

Any debts, including those barred by statute or not 
yet due, may be inciirded. At common law an assign¬ 
ment for the benefit of part of the creditors Is valid. 

An assignment for the benefit of part of the as¬ 
signor’s creditors may be invalid as a statutory 
assignmentand valid as a common-law assign¬ 
ment.'^'^ The assignment may provide for the pay¬ 
ment of any debts that are honestly due from the 
assignor, provided he is acting in good faith.'^s 
It is proper to provide for the payment of contin¬ 
gent claims and liabilities which exist but are not 
yet due,such as a contingent liability to sure¬ 
ties SO and indorsers,si although the payment of 
debts to be incurred in the future, in distinction 
from existing debts which are to become payable 
in the future, must not be provided for by the as- 
signment.SS Secured debts should be included.S3 
It is not objectionable to include a debt barred by 
the statute of limitations or by the statute of frauds, 


§ 14 

for the debtor is under neither legal nor moral ob¬ 
ligation to plead either statute ;S4 and the same 
is true of the inclusion of a usurious debt.S5 

b. Partnership Assignment 

An inclusion of Individual debts of partners must be 
consistent with the superior right of firm creditors to be 
paid from firm assets. 

Where the assignment is by a firm, it is not nec¬ 
essary to include the debts of the partners as in¬ 
dividuals,unless the individual property of the 
partners is assigned.^? Partnership assets when 
assigned must be assigned for the benefit of part¬ 
nership creditors.^S However, an assignment by 
partners, which provides for individual creditors 
of the members of the firm is not objectionable, 
where the individual property exceeds the amount 
of each partner’s individual debts.83 A note signed 
by all partners, although not otherwise a partner¬ 
ship debt, may be classed as such in an assign- 
ment.^0 

Inclusion of the debts of a branch house of a 
partnership does not invalidate the assignment.^! 

§ 14. Intent 

There are divergent holdings as to whether actual 
Intent to make an assignment is necessary or whether 
legal intent is sufficient and, If It is, whether It is to be 
determined from the face of the Instrument alone or 
from the Instrument read in the light of surrounding cir¬ 
cumstances. 


74. Armstrong v. Hurst, 18 S.E. 150, 
39 S.C. 498—Trumbo v. Hamel, 8 
S.E. 83, 29 S.C. 520. 

75. Hamilton-Brown Shoe Co. v. 
Mayo, 27 S.W. 781, 8 Tex.Civ.App. 
164. 

76. H. B. Claflin Co. v. Harrison, 31 
So. 818, 44 Fla. 218—5 C.J. P 1057 
note 11. See National Trust & 
Credit Co. v. Kiningham, 201 Ill. 
App. 78. 

77. Mass.—Cropper v. Gorham, 109 
N.E. 161, 221 Mass. 119. 

Mich.—Jacobson v. Newman, 236 N. 

W. 861, 254 Mich. 555. 

Tex.—J. M. Radford Grocery Co. v. 

Ewing, (Civ.App.) 66 S.W.(2d) 344. 
5 C.J. p 1057 note 10. 

Where transfer is not made in con¬ 
templation of insolvency with in¬ 
tent to prefer one or more creditors 
to the exclusion in whole or part 
of others, an assignment for the sole 
benefit of creditors therein enumer¬ 
ated and no others is valid and en¬ 
forceable.—Central Nat. Bank, Sav¬ 
ings & Trust Co. V. Gilchrist, 154 N. 
E. 811, 23 Ohio App. 87. 

78. U.S.—^Baer v. Rooks, (Ind.T.) 50 
F. 898, 2 C.C.A. 76—^Walker v. 
Adair, (C.C.Ohio) 29 P.Cas.No.l7,- 
064, 1 Bond 158. 
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Ky.—Reinhard v. Commonwealth 

Bank, 6 B.Mon. 252. 

N.Y.—McCartney v. Welch, 51 N.T. 
626, affirming 44 Barb. 271—^Liver¬ 
more V. Northrup, 44 N.T. 107— 
Keteltas v. Wilson, 36 Barb. 298. 
5 C.J. p 1057 note 12. 

79. U.S.—Halsey v. Fairbanks, (C. 
C.Mass.) 11 P.Cas.No.5,964, 4 Ma¬ 
son 206. 

N.Y.—Silver Creek Bank v. Talcott, 
22 Barb. 550. 

Pa.—Commonwealth Bank v. McCal- 
mont, 4 Rawle 307. 

Tenn.—^McGavock v. Deery, 1 Coldw. 
265. 

5 C.J. p 1057 note 13. 

80. Me.—Canal Bank v. Cox, 6 Me. 
395. 

Mo.—^Duvall V. Raisin, 7 Mo. 449. 

N.y _Webb v. Thomas, 21 N.Y.S. 69, 
affirmed 37 N.E. 564, 142 N.Y. 622. 
5 C.J. p 1057 note 14. 

81. Griffin v. Marquardt, 21 N.Y. 121 
—5 C.J. p 1057 note 15. 

82. Brainerd v. Dunning, 30 N.T. 
211—5 C.J. p 1058 note 16. 

83. Bickham v. Lake, (D.C.Miss.) 51 
P. 892—5 C.J. p 1058 note 17. 

84. N.Y.—Livermore v. Northrup, 
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44 N.T. 107—^Patchen v. Waefelaer, 
61 N.Y.S. 949, 29 Misc. 494. 

Tex.—Swearingen v. Hendley, 1 Tex. 
Unrep.Cas. 639. 

85. In re Thompson, 30 Hun (N.Y.) 
195. 

86. Blair v. Black, 9 S.E. 1033, 31 
S.C. 346, 17 Am.S.R. 30—5 C.J. p 
1058 note 22. 

87. Heckman v. Messinger, 49 Pa. 
465—^Andress v. Miller, 15 Pa. 316. 

Effect of omission 

In one case it was held that a 
failure to provide for individual cred¬ 
itors in a partnership assignment 
of all the firm and individual prop¬ 
erty did not avoid the deed, but 
that the individual creditors could 
come in and have their claims paid. 
—Moody V. Carroll, 8 S.W. 510, 71 
Tex. 143, 10 Am.S.R. 734. 

88. Collier v. Hanna, 17 A. 1017, 71 
Md. 253. 

89. Hollister v. Loud, 2 Mich. 309. 

90. Citizens’ Bank v. Williams, 28 
N.E. 33, 128 N.Y. 77, 26 Am.S.R. 
454, reversing 12 N.Y.S. 678. 

91. Union, etc., Bank v. Allen, 27 
So. 631, 77 Miss. 442. 
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The courts are not agreed as to whether it is 
necessary for the assignor actually to intend to 
make an assignment, in order that a transaction 
may be so held. Some courts hold that the legal 
effect of the instrument as appearing on its face 
controls,32 while others hold that the legal intent 
as determined from the instrument read in the 
light of the surrounding circumstances is con¬ 
trolling,33 and still others make the actual intent 
of the parties the guide.34 The doctrine of con¬ 
structive assignments, under which certain acts and 
transactions of a debtor, although not intended by 
him to operate as an assignment for the benefit 
of creditors, are held to so operate, is discussed in 
§§ 23-29 infra. 

Ignorance on the part of the assignor, at the time 
of executing the assignment, of some of the re¬ 
quirements of the statute and of the duties of the 
assignee does not justify the setting aside of the 
assignment, on the grounds that the assignor was 
not acquainted with the nature and effect of the 
instrument and that he executed it under a mistak¬ 
en idea as to its operation.35 

§15. Consideration 

Generally speaking a valuable consideration of some 
kind is essential to the validity of an assignment for 
the benefit of creditors. 

An assignment for the benefit of creditors must 
be founded on a valuable consideration of some 
kind, in order to impart to it validity against exist¬ 
ing creditors.36 This does not mean that the in¬ 
strument of assignment must contain an express 
statement of a consideration,37 or that the assignee 
must give an actual consideration.3 8 Matters held 


to constitute a sufficient consideration for the as¬ 
signment include: The surrender of liens by cred¬ 
itors; 39 the existence of debts, together with the 
obligation of the debtor to pay them; ^ the payment 
of the debts due the creditors and the administra¬ 
tion of the property by the trustee for that pur¬ 
pose; 2 and the acceptance of the trust by the as¬ 
signee or his promise or undertaking to execute it.3 

The making of the assignment is a sufficient con¬ 
sideration for the promise of the assignee to hold 
the property in trust for creditors.*^ The fact that 
there is an actual and independent consideration 
moving from the assignee does not prevent the in¬ 
strument from operating as an assignment for the 
benefit of creditors.^ 

Assent of creditors. In some jurisdictions the 
assent of the creditors to the assignment is, as to 
them, necessary and sufficient as a consideration.^ 

§16. Assent and Acceptance by Assignee 

a. In general 

b. Sufficiency 

a. In General 

A failure or refusal of the assignee named in the 
deed of assignment to accept the trust does not render 
the assignment void or of no effect. 

Although acceptance of the trust by the assignee 
named in the deed of assignment may be necessary 
to render the assignment complete,7 and, as here¬ 
inafter stated in section 133, according to some, but 
not other, authorities it is necessary to work a 
change of title, nevertheless a failure or refusal to 
accept does not render the assignment void or of 
no effect ^ nor does it affect the right of the bene¬ 
ficiaries under the deed; 3 in such event the court 


92. Mich.—^Montreal Bank v. J. B. 
Potts Salt, etc., Co., 61 N.W. 512, 
90 Mich. 345. 

Tenn.—^Reed Fertilizer Co. v, Thom¬ 
as, 37 S.W. 220, 97 Tenn. 478. 

5 C.J. p 1054 note 86. 

93. Colo.—^McCord-Bragdon Grocer 
Co. v. Garrison, 37 P. 31, 5 Colo. 
App. 60. 

Tex.—Tittle v. Vanleer, 29 S.W. 1065, 
34 aw*. 716, 89 Tex. 174, 37 Ii.R.A. 
337. 

5 C.J. p 1054 note 87. 

94. Gustlin v. Whitham, (D.C.Iowa) 
292 F. 782—5 C.J. p 1054 note 88. 

Intent to carry on hnsiness rather 
than benefit creditors 
Benefit of creditors is an essential 
element of a general assignment. 
Consenting to the appointment of a 
receiver is not a general assignment 
for the benefit of creditors where the 
bona fide purpose of the receivership 
Is not to benefit creditors by a dis¬ 
tribution of property but to carry on 


the business of the debtor.—IT. S. v. 
Middle States Oil Corporation, (C.C. 
A.Okl.) 18 F.(2d) 231, 67 A.L.II. 848. 

95. Scull V. Reeves, 3 N.J.Eq. 131, 
29 Am.D. 703. 

9& Reynolds v. Collins, 78 Ala. 94 
—5 C.J. p 1059 note 32. 

97. Cunningham v. Freeborn, 11 
■Wend.(N.T.) 240, aflarming 3 Paige 
557—5 C.J. p 1059 note 33. 

98w Iowa.—^Meeker v. Sanders, 6 
Iowa 61. 

La.—U. S. V. U. S. Bank, 8 Rob. 262. 
5 C.J. p 1059 note 34. 

Ifo consideration for agreement of 
trustee is necessary.—National Bank 
of California at Los Angeles v. Ex¬ 
change Nat Bank of Long Beach, 199 
P. 1, 186 Cal. 172. 

99. Carmichael Tile Co. v. Taarab 
Temple Bldg. Co., (Ga.) 186 S.E. 
504. 

1. Cal.—Brainard v. Fitzgerald, 44 
P.(2d) 336. 
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N.M.—McCallister v. Farmers De¬ 
velopment Co., 55 P.(2d) 667. 

5 C.J. p 1059 note 35. 

2. Rodgers v. Boise Ass*n of Credit 
Men, 196 P. 213, 33 Idaho 513, 23 
A.L.R. 195. 

3. Wilt v. Franklin, 1 Binn. 502, 2 
Am.D. 474—5 C.J. p 1059 note 36. 

4. Rock Island Plow Co. v. Boscobel 
State Bank, 131 N.W. 887, 146 Wis. 
372. 

5. Truitt V. Caldwell, 3 Minn. 364, 
74 Am.D. 764—5 C.J. p 1059 note 
38. 

6. Weston V. Nevers, 54 A. 703, 72 
N.H. 65—5 C.J. p 1059 note 40. 

7. Bartemeier v. Central Nat Fire 
Ins. Co., 160 N.W. 24, 180 Iowa 354 
—5 C.J. p 1060 note 42. 

a Bartemeier v. Central Nat. Fire 
Ins. Co., supra—5 C.J. p 1060 note 
44, p 1061 note 66. 

9. Smith & Waide v. Culbertson & 
Co.. 5 Ky.Op. 160. 
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will either appoint a new assignee or permit the 
creditors of the assignor to maintain a bill to ex¬ 
ecute the trust.io 

The assignee is under no obligation to accept the 
trust and cannot be compelled to do so.i^ 

Presumption of assent. The assignee’s assent to 
the deed of assignment will be presumed so that 
the trust created thereby may begin to have im¬ 
mediate operation; i^ but this presumption may be 
rebutted by proof showing an actual repudiation of 
the trust.i^ 

Effect of acceptance. When the assignee accepts 
the trust, his assent will inure to the benefit of the 
beneficiaries.15 As soon as he accepts, he becomes 
a trustee for the creditors.!® An acceptance made 
after a levy on the assigned property ordinarily 
does not operate to defeat the lien of the levy; i*^ 
but it has been held that the assignee’s acceptance 
operates to destroy any specific lien he himself may 
have on the assigned property.i® 

b. Sufficiency 

Unless required by statute to be In writing, accept¬ 
ance may be inferred from acts or conduct of the as¬ 
signee. 

Unless required by statute,!^ it is not essential 
that the assignee shall consent or accept in writing 
either in or on the instrument of assignment or 
separately; ^0 the question of acceptance is one of 
intention; 21 and it is sufficient if, by any act or 


§ IT 

conduct on his part, the assignee indicates that he 
has accepted the trust imposed on him.^^ Accept¬ 
ance may be inferred from such acts as joining in 
the deed and placing it on record,^^ taking posses¬ 
sion of the deed and claiming thereunder,^^ taking 
possession of the assigned property,^® or otherwise 
proceeding to execute the trust.^® A conditional 
acceptance, however, is insufficient.^^ 

An assignee who has made a conveyance under, 
and by virtue of, his appointment is estopped to 
deny his acceptance.28 

Where an assignment is made to two persons or 
firms, acceptance by one of them is sufficient.29 

An acceptance may be made after levy on the 
property assigned; but, as stated above in sec¬ 
tion 16 a, it does not, when so made, operate to 
defeat the lien of the levy. 

§ 17. Assent and Acceptance by Creditors 

a. Election 

b. Necessity 

c. Presumption 

d. By whom made 

e. Requisites and sufficiency 

f. Time 

g. Effect 

h. Revocation 

a. Election 

A creditor has an election to accept or refuse to ac¬ 
cept an assignment for the benefit of creditors. 


10. Bartemeier v. Central Nat. Fire 
Ins. Co., 160 N.W. 24, 180 Iowa 
354—5 C.J. p 1061 note 66 . 

11. Chandler v. Preston, 174 N.W. 
205, 207 Mich. 244. 

12. Scull V. Reeves, 3 N.J.Eq. 84, 
29 Am.D. 694. 

la. Pa.—Wilt V. Franklin, 1 Binn. 
502, 2 Am.D. 474. 

Tenn,—^Brevard v. Neely, 2 Sneed 164. 
5 C.J. p 1060 note 45. 

14. Mich.—Pierson v. Manning, 2 
Mich. 445. 

N.Y.—Jackson v. Bodle, 20 Johns. 
184. 

15. California Bank v. Marshall, 23 
S.W. 246, 1 Tex.Civ.App. 704. 

16. Ill.—Watson v. Willerton, 258 
IlLApp. 390, transferred 169 N.E. 
166, 337 Ill. 359. 

Mass.—^B. B. Noyes Co. v. Ballard, 
148,N.B. 807, 253 Mass. 340. 
Declaration of trust by the trustee 
is binding bn him.—^McCallister v. 
Farmers Development Co., (N.M.) 55 
P.(2d) 657. 

17. Ill.—MacVeagh v. Chase, 67 Ill. 
App. 160. 


Mich.—^Pierson v. Manning, 2 Mich. 
445. 

N.Y.—Crosby v. Hillyer, 24 Wend. 
280. 

18. Ala.—^Harrison v. Mock, 10 Ala. 
185. 

Ill.—^Ryhiner v. Ruegger, 19 Ill.App. 
156. 

5 C.J. p 1060 note 51. 

19. In re Colwell Lead Co., (D.C. 
N.Y.) 241 F. 922—5 C.J. P 1061 
note 65. 

20. Ala.—Shearer v. Loftin, 26 Ala. 
703—^Dewoody v. Hubbard, 1 Stew. 
& P. 9. 

D.C.—Morrison v. Shuster, 12 D.C. 
190. 

Iowa.—Singer v. Armstrong, 42 N. 

W. 332, 77 Iowa 397. 

Mo.—State v. Benoist, 37 Mo. 600. 
N.H.—Flint v. Clinton Co., 12 N.H. 
430. 

N.J.—Scull V. Reeves, 3 N.J.Eq. 84, 
29 Am.D. 694. 

21 . Bartemeier v. Central Nat. Fire 
Ins. Co., 160 N.W. 24, 180 Iowa 
354. 


22. Scull V. Reeves, 3 N.J.Eq. 84, 
29 Am.D. 694. 

23. Wolf V. O’Conner, 45 N.W. 1117, 
83 Mich. 301—Commercial Nat. 
Bank v. Mosser, 24 N.W. 115, 57 
Mich. 386. 

24. Rowland v. Hewitt, 19 IlLApp. 
430. 

25. Iowa.—Price v. Parker, 11 Iowa 
144. 

Mich.—Commercial Nat, Bank v. 
Mosser, 24 N.W. 115, 57 Mich. 386. 

26. Flint V. Clinton Co., 12 N.H. 430.. 

27. True v. Congdon, 44 N.H. 48. 

28. Bethune v. Dougherty, 30 Ga.. 
770. 

29. Cal.—^Forbes v. Scannell, 13 CaL. 
242. 

Md.—^Ratcliffe v. Sangston, 18 McL 
383. 

Mo.—Douglass V. Cissna, 17 Mo.App. 
44. 

N.J.—Scull V. Reeves, 3 N.J.Eq. 84,. 

29 Am.D. 694. 

5 C.J. p 1060 note 61. 

30. Rowland V. Hewitt, 19 IlLApp. 
450. 
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§ 17 

A creditor has an election to accept the deed of 
assignment or to refuse to accept it and proceed 
independently for the collection of his claim; as to 
him the deed is merely in the nature of an offer to 
participate in a proposed division of property or its 
proceeds on terms and conditions set forth in the 
instrument.21 

h. Necessity 

According to the weight of authority, assent of the 
creditors ordinarily is not essential to the validity of the 
assignment; but assent or acceptance may be neces¬ 
sary for certain purposes or In some cases. 

As has been judicially noted, ^2 decisions with 

regard to the necessity of creditors assenting to 
a deed of assignment are not only not in accord, 
but are not easily harmonized. Assent, either ex¬ 
press or implied, on the part of the creditors, is 
necessary to fix their rights under the assign¬ 
ment; 33 and their assent is required where the 
assignment is made directly to them, without the 
intervention of a trustee,34 or where the instru¬ 
ment of assignment is drawn with the express de¬ 
sign that it shall be executed by the creditors, or 
expressly requires their assent; 35 but it is held 
that a provision in the assignment requiring the 
assent of the creditors in order to share in the 
proceeds does not render the assignment voidable,35 
and that the assignment is not void, as a matter of 
law, on account of the omission of the creditors to 
sign it as they are required to do in order to en¬ 
title them to any benefit under it; 37 and a par¬ 
ticular instrument of assignment may be so worded 
and construed that a failure to obtain the consent 
of a certain proportion of the creditors does not 
cause the assignment to fail or work an automatic 


6 C.J.S 

dissolution of it, but merely gives the debtor a right 
to rescind or recall it.33 

The weight of authority in the United States is to 
the effect that, where the assignment is beneficial 
to the creditors and contains no detrimental pro¬ 
visions or provisions expressly requiring assent, the 
express assent of the creditors at the time of its 
execution is not essential to its validity.33 As 
corollaries to this proposition, it is held that the 
creditors need not be consulted,^^ nor need a re¬ 
quest emanate from them,4i before the assignment 
is executed. One reason for the rule is the same 
as that applicable to trusts generally, namely, that 
title passes and the trust is complete at the time of 
its creation without the consent of the cestuis que 
trust, and, the trust being for their benefit,42 their 
assent will be presumed, as stated in section 17 c. 
The United States cases are distinguishable from 
the English and Canadian cases in that the English 
theory of an assignment for the benefit of creditors 
is that the assignment is a mere mandate or agency, 
revocable by the debtor until the creditors have 
accepted and put an end to the debtor’s power of 

revocation.43 

A view sometimes taken is that a transfer which 
fully complies with statutes relating to assignments 
for the benefit of creditors generally is binding on 
consenting and nonconsenting creditors alike; but 
that a common-law assignment, a transfer for the 
benefit of a limited number of creditors, or an as¬ 
signment which does not follow, or contains provi¬ 
sions outside of, general assignment statutes, is 
not binding on nonconsenting creditors and is void¬ 
able in so far as it affects them.44 
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31. Colo.—^McMullin v. Keogrh-Doyle 
Meat Co., 42 P.(2d) 463. 

Va.—First State Bank of Boones 
Path V. Allen, 144 S.E. 474, 151 Va. 
93, followed in Fugate v. Allen, 
149 S.E. 501, 153 Va. 143. 

5 C.J. p 1063 note 88. 

32. Webster v. Harkness-, 14 D.C. 

220 . 

33. O’Bryan v. Glenn, 17 S.W. 1030, 
91 Tenn. 106, 30 Am.S.R. 862—5 C. 
J. p 1063 note 89. 

34. Schoolfield v. Hirsh, 14 So. 528, 
71 Miss. 55, 42 Am.S.R. 450—5 C.J. 
p 1062 note 78. 

35. Hewlett V. Cutler, 137 Mass. 285 
—5 C.J. p 1062 note 79. 

36. Isaacson y. Davis, 143 A. 788, 
127 Me. 398. 

37. Gale v. Mensing, 20 Mo. 461, 64 
Am.D. 197. 

38. American Blower Co. v. Lion 
Bonding & Surety Co., 160 N.W. 
939, 178 Iowa 13(K 


38, Cal.—^Brainard v. Fitzgerald, 44 
P.(2d) 336. 

Iowa.—^Eicher v. Baird, 215 N.W. 236, 
204 Iowa 188, 

Or.—Sabin v. Chrisman, 154 P. 908, 
79 Or. 191. 

5 C.J. p 1061 note 71. 

Common-law instrument.—Brock¬ 
ton Shoe Mfg, Co. V. Schenkman, 261 
N.T.S. 740, 146 Misc. 119. 

40- Brashear v. West, (Ky.) 7 Pet. 
(U.S.) 608, 8 L.Ed. 801. 

41. Reinhard v. Commonwealth 
Bank, 6 B.Mon.(Ky.) 252. 

48. U.S.—^Brooks v. Marbury, (D.C.) 

11 Wheat. 78, 6 L.Bd. 423. 

Fla.—^Brown v. Chamberlain, 9 Fla. 
464. 

Ky.—Stewart v. Hall, 3 B.Mon. 218. 
Mo.—Valentine v. Decker, 43 Mo. 583. 
5 C.J. p 1062 note 75. 

43. D.C.—Smith v. Herrell, 11 App. 
D.C, 425. 


Fla.—^Brown v. Chamberlain, 9 Fla. 
464. 

Ill.—^Howe V. Warren, 40 N.E. 472, 
154 Ill. 227. 

5 C.J. p 1062 note 77. 

In Delaware the English rule is 
followed.—Elliott v. Montell, 30 A. 
854, 7 Houst. 194—Waters v. Com- 
ly, 3 Harr. 117. 

44. U.S.—In re Hall, (D.C.Pa.) 25 
P.(2d) 518—Charles Roesch & Sons 
Co. V. Mumford, (N.J.) 230 F. 56, 
144 C.C.A. 354. 

Cal.—Jarvis v. Webber, 236 P. 138, 
196 Cal. 86—^Bernstein v. Equitable 
Discount Corporation, (App.) 47 P. 
(2d) 518. 

Kan.—^McCord-Norton Shoe Co. v. 

Brown, 289 P. 417, 131 Kan. 19. 
Mo.—^Hodiamont Bank v, Franklin, 
(App.) 215 S.W. 503. 

5 C.J. p 1061 note 71 [a], [b]. 

See Farmers’ State Bank of Tama- 
roa. Ill. V, Blanchard, 206 Ill.App. 
323. 
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An agreement between a debtor and a purchaser 
of his property, to which a bank holding a deposit 
of the purchase price assented, for the payment of 
•creditors is not an assignment for the benefit of 
creditors where the debtor did not undertake to 
make such an assignment and the creditors are not 
parties to the agreement and have not accepted the 

benefits thereof.^5 

The necessity of assent of the creditors to afford 
a consideration for the assignment has been con^ 
sidered in section IS. 

c. Presumption 

Assent of the creditors may be presumed unless 
something unfavorable or prejudicial to them appears in 
the assignment or otherwise. 

Where the assignment is absolute, unconditional, 
apparently beneficial to the creditors, and without 
any stipulation for a release or other provision to 
the prejudice of the creditors therein, and there 
is no fraudulent intent, the assent of the creditors 
will be presumed,^® by reason of the general prin- 
■ciple that a person is presumed to assent to acts 
-done for his benefit^'^ A presumption of accept¬ 
ance may also result from long lapse of time with¬ 
out any manner of attack on the validity of the 
assignment*^^ 

The presumption of assent is rebuttable and 
does not obtain where the assignment contains pro¬ 
visions prejudicial to the creditors or anything un¬ 
favorable to them appears,as where the assign¬ 
ment is evidently made with an intent to hinder, 
delay, or defraud creditors,attempts to make a 


forbidden preference,contains reservations,53 or 
contains provisions postponing the time for pay¬ 
ment of debts,54 extending the statutory period 
within which to execute the trust,55 limiting the 
amount of the creditor’s total demands,55 or for 
releases 57 or a continuance of the business of the 

assignor.58 

There is no presumption of assent where the as¬ 
signment is not in accordance with the statutory 
provisions,53 or is only a partial assignment 50 or 
a conditional one,5i or names an assignee who is 
not a resident of the state; 52 nor does the pre¬ 
sumption obtain where the assignee agrees to be 
liable for only actual receipts and willful defaults.53 
Assent cannot be presumed where the assignee ac¬ 
cepts the trust on condition that, if the assignor 
shall be adjudged insolvent, he, the assignee, will 
turn over to the assignee in insolvency the net pro¬ 
ceeds of all property which he has received, which 
would include property located in another state. 54 

Preferred and other creditors. Where certain 
creditors are preferred, their assent to the assign¬ 
ment will be presumed when no restrictions are 
placed on their rights; 55 but this rule does not 
apply where the deed was made with intent to de¬ 
fraud the other creditors.55 The dissent of the 
other creditors may be presumed.57 

Statutory presumption. A statute declaring the 
creditors’ consent to be presumed eliminates the 
necessity of other proof thereof as a condition 
precedent to a valid assignmcnt.58 The statutory 
presumption is conclusive where an assignment is 
made in conformity to the statute. 59 


45. Foscue v. Provident Nat. Bank 
of Waco, (Tex.Civ.App.) 210 S.W, 
555 . 

•46. Cal.—Brainard v. Fitzgerald, 44 
P.(2d) 336. 

Or.—Sabin v. Chrisman, 154 P. 908, 
79 Or. 191. 

5 C.J. p 1063 note 91. 

47. Forbes v. Scannell, 13 Cal. 242. 
•4a Morrison v. Brand, 5 Daly 40, 
affirmed 56 N.Y. 657. 

40. Brainard v. Fitzgerald, (Cal.) 
44 P.(2d) 336-—5 C.J. p 1064 note 
97. 

50. Grover v. Wakeman, 11 Wend. 
(N.Y.) 187, 25 Am.D. 624—5 C.J. p 
1064 note 98. 

51. Ala.—Ashley v. Robinson, 29 
Ala. 112, 65 Am.D. 387—^Benning v. 
Nelson, 23 Ala, 801—Townsend v. 
Harwell, 18 Ala. 301. 

Kan.—^Emporia First Nat. Bank v. 
Ridenour, 27 P. 150, 46 Kan. 707. 

6 C.J. p 1064 note 10. 

52. Waters v. Comly, 3 Harr,(Del.) 
117. 


53. McCord-Norton Shoe Co. v. 
Brown, 289 P. 417, 131 Kan, 19— 
5 C.J. p 1064 notes 1-3. 

54. Ala.—^Rankin v. Lodor, 21 Ala. 
380—^Elmes v. Sutherland, 7 Ala. 
262—^Kemp v. Porter, 7 Ala. 138. 

Me.—Todd V. Bucknam, 11 Me. 41. 

5 C.J. p 1064 note 4. 

55. Sheerer v. Lautzerheizer, 6 
Watts (Pa.) 543. 

56. Towne v. Rublee, 51 Vt. 62. 

57. McCord-Norton Shoe Co. v. 
Brown, 289 P. 417, 131 Kan. 19— 
5 C.J. p 1064 note 99. 

FUiiLg claims and releasing debtor 
within specified time.— ^McBride v. 
Bohanan, 50 Ga. 527—^Miller v. 
Conklin, 17 Ga. 430, 63 Am.D. 248. 

56. Bodley v. Goodrich, (La.) 7 How. 
(U.S.) 276, 12 L.Ed. 699. 

59. N.H.—^Derry Bank v. Davis, 44 
N.H. 548. 

Tenn.—^Brevard v, Neely, 2 Sneed 164. 

60. Sandmeyer v. Dakota F. & M. 
Ins. Co., 50 N.W. 353, 2 S.D. 346. 
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61. Williams v. Gartrell, 4 Greene 
(Iowa) 287. 

62. Spinney v. Portsmouth Hosiery 
Co., 25 N.H. 9. 

63. Brown v. Warren, 43 N.H. 430— 
Spinney v. Portsmouth Hosiery Co., 
25 N.H. 9. 

64. Weston v. Nevers, 54 A. 703, 72 
N.H. 65. 

65. U.S.—^Wheeler v. Sumner, (C.C, 
Mass.) 29 P.Cas.No.17,501, 4 Mason 
183. 

Ala.—Truss v. Davidson, 7 So. 812, 
90 Ala. 359—^Brown v. Lyon, 17 
Ala. 659. 

R.I.—Sadlier v. Fallon, 4 R.L 490. 

66 . Ashley v. Robinson, 29 Ala. 112, 
65 Am.D. 387. 

67. Copeland v. Weld, 8 Me. 411. 

68 . Bartemeier v. Central Nat. Fire 
Ins. Co., 160 N.W. 24, 180 Iowa 
354. 

69. Eicher v. Baird, 215 N.W. 236, 
204 Iowa 188. 
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d. By "Wliom M^e 

An authorized representative may assent or accept 
on behalf of the creditors. Assent by part of the credi¬ 
tors may be sufficient, at least as to them. 

Assent or acceptance on behalf of the creditors 
may be made by the agent of such creditors.*^® It 
has been held that assent or acceptance by the as¬ 
signee or trustee on behalf of and for the creditors 
may suffice,*^! especially where the assignee is also 

a creditor.*^2 

A tax collector is not a creditor whose assent 

is required.'^S 

Part of creditors. It is not essential to the va¬ 
lidity of an assignment for the benefit of creditors 
that each and every one of the creditors should 
give his assent thereto,unless the consent of all 
the creditors is required by the assignor's or by 
some controlling circumstances arising from the na¬ 
ture of the transaction itself.*^® An acceptance by 
part only of the creditors is sufficient to validate 
the trust as to them,77 even though the other credi¬ 
tors refuse to participate.7S 

Where the assignment itself requires the assent 
of a majority of creditors before it takes effect, as¬ 
sent of the majority is necessary; 7^ but where, al¬ 


though the assent of a committee of creditors is 
apparently required, the court construes the provi¬ 
sions of the deed to be independent, and the grant¬ 
ing clause to be operative by itself, the failure of 
such committee to signify its assent will not defeat 
the trust.SO 

An acceptance by every creditor but one cannot 
be considered as an acceptance by all the credi- 
tors,^^ even though the nonassenting creditor may 
be estopped to deny his assent to the assignment.82 

e. Eequisites and Sufficiency 

Unless written assent is required by statute or the 
deed of assignment, any act, conduct, or declaration on 
the part of a creditor Indicating his consent to the as¬ 
signment is a sufficient acceptance. 

Assent may be either express or implied and 
formal or informal.^^ A creditor may signify his 
assent or acceptance by giving notice thereof to the 
assignee or trustee,^® by presenting his claim or de¬ 
mand for payment of dividends,^^ or by receiving 
benefits under the assignment.S7 Indeed, any act, 
conduct, or declaration on the part of a creditor, 
indicating that he has consented to the assignment, 
will constitute a sufficient acceptance; it is not 
necessary that he should sign the instrument of 
assignment,or that his consent should appear on 


7a Fearey v. O'Neill, 60 S.W. 718, 
149 Mo. 467, 73 Am.S.R. 440—5 C. 
J. p 1064 note 17. 

71. Schoolfield v. Hirsh, 14 So. 628, 
71 Miss. 55, 42 Am.S.R. 450—5 
C,J. p 1065 note 18. 

72. Hastings v. Baldwin, 17 Mass. 
552—^Everett v. Walcott, 15 Pick. 
(Mass.) 94—^Harris v. Sumner, 2 
Pick. (Mass.) 129. 

73. Boston V. Turner, 87 N.E. 634, 
201 Mass. 190. 

74. Cropper v. Gorham, 109 N.E. 161, 
221 Mass. 119—5 C.J. p 1066 note 
22 . 

Common-law deed of trust is void 
and ineffective, however, unless all 
creditors, including loan and mer¬ 
chandise creditors, join therein.— 
liUbinsky v. Hoffman, 284 N.T.S. 549, 
158 Misc. 261, affirmed 285 N.T.S. 
1074. 

75. Doughty v. Weston. 160 N.T.S. 
1075, 174 App.Div. 212—5 C.J. p 
1065 note 24. 

7a n.S.—Seale v. Vaiden, (D.C.N.T.) 

10 F. 831, 4 Woods 659. 

Ky.—Pitts V. Viley, 4 Bibb 446. 
Mass.—Quincy v. Hall, 1 Pick. 357, 

11 Am.D. 198. 

5 C.J. p 1065 note 25. 

77. Ala.—^Mauldin v. Armistead, 14 
Ala. 702—^Hodge v. Wyatt, 10 Ala. 
271. 

N.H.—Spinney v. Portsmouth Hosiery 
Co., 25 N.H. 9. J 


Pa.—^McAllister v. Marshall, 6 Binn. 
338. 

Tex.—^Martin-Brown Co. v. Hender¬ 
son, 28 S.W. 695, 9 Tex.Civ.App. 
130—^Hamilton-Brown Shoe Co. v. 
Mayo, 27 S.W. 781, 8 Tex.Civ.App. 
164. 

Bank 

In determining whether a bank 
had a right to apply to the payment 
of a note owing to it by the as¬ 
signor funds deposited by the as¬ 
signor after the assigrnment which 
was conditioned on its acceptance 
by creditors sufficient in number and 
amount of indebtedness to prevent 
the assignor being forced into bank¬ 
ruptcy, it does not make any differ¬ 
ence that the formal assent of all 
these creditors was not obtained 
where it appears that the parties 
operated under the assignment from 
the time it was drawn up and signed 
by part of the creditors and that 
the bank understood that the depos¬ 
it was a trust fund.—Wimberley v. 
Bank of Portia, 250 S.W. 334, 158 
Ark. 413. 

78. American Blower Co. v. Dion 
Bonding & Surety Co., 160 N.W. 
939, 178 Iowa 1304—6 C.J. p 1065 
note 21. 

79. Lawrence v. Davis, (C.C.I11,) 15 
P.Cas.No.8,137, 3 McLean 177. 

80. Gonzales v. Batts, 60 S.W. 403, 
20 Tex.Civ.App. 421. 
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81. Naylor v. Posdlck, 4 Day 
(Conn.) 146, 4 Am.D. 187. 

82u Condict V. Flower, 106 Ill. 105. 

83. Ala.—^Nelson v. Dunn, 15 Ala. 
501. 

Me.—Clark v. Holmes, 88 A. 162, 111 
Me. 75. 

Mass.—^Nutter v. King, 25 N.E. 617, 
152 Mass. 355. 

Pa.—Guiterman v. Landis, 2 Pearson 
188, affirming 1 Wkly.N.C. 622. 
Tex.—Murphy v. Arkansas City Mill¬ 
ing Co., (Civ.App.) 26 S.W. 853. 

6 C.J. p 1066 note 34. 

84. U.S.—Tompkins v. Wheeler,. 
(Ky.) 16 Pet 106, 10 L.Ed. 903. 

Ky.—^Reinhard v. State Bank, 6 B. 
Mon. 452. 

Mass.—Haskell v. Hill, 47 N.E. 586. 
169 Mass. 124. 

N.T.—Cunningham v. Freeborn, 1 
Edw. 256, affirmed 3 Paige 567, 
which was affirmed 11 Wend. 240. 

85. Cavanagh v. Morrow, 67 How. 
Pr.(N.T.) 241. 

sa Olson V. O’Brien, 48 N.W. 583,. 
46 Minn. 87—5 C.J. p 1066 note 40. 

87. Ill.—^North Avenue State Bank 
V. Nichols, 252 IlLApp. 366. 

Mont.—Stone-Ordean-Wells Co. v. 

Anderson, 212 P. 853, 66 Mont. 64. 
5 C.J. p 1066 note 36. 

88 . Nutter v. King, 25 N.E. 617, 162: 
Mass. 355—5 C.J. p 1065 note 28. 

89. Hempstead v. Johnston, 18 Ark. 
123, 65 Am.D. 458—5 C.J. p 1066; 
note 29. 
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the face of the assignment,^® or be otherwise re¬ 
duced to writing,®! unless written assent is required 
by the provisions of the deed®2 or by statute.®® 
Even where a written consent is required by the 
terms of the assignment, it is not necessary diat a 
creditor shall sign a consent in the very form sub¬ 
mitted by the assignee; it is sufficient if such con¬ 
sent, in substance and effect, is given in a letter 
or other writing made and delivered.®^ 

However, a recital in the assignment that the 
creditors assent to it is no evidence that they have 
done so; ®® creditors assenting to a composition 
agreement, after the debtor has abandoned proceed¬ 
ings under an assignment for the benefit of credi¬ 
tors, do not thereby become parties to the prior 
assignment;®® and a particular document may be 
neither in form nor substance an assent to the as¬ 
signment.®*^ 

Conditional assent The assent of the creditors 
may, it seems, be conditional or qualified.®® How¬ 
ever, a creditor must accept or reject the assign¬ 
ment as an entirety; ®® and, where he has accepted 
under the deed of assignment, he has no right to 
impose any conditions of his own more favorable 
to himself than those contained in the deed; he 
cannot by his own ex parte communication of ac¬ 
ceptance to the trustee, or by any other transac¬ 
tion with the trustee, vary or modify the terms and 
provisions of the deed.! 

f. Time 

In the absence of statutory regulation, assent may 
be given within a reasonable time after the execution of 
the deed of assignment. 


§ 17 

It is not necessary to the validity of an assign¬ 
ment for the benefit of creditors that the creditors 
should be technically parties to the deed, or that 
their assent should in any manner be given to the 
assignment at the time of the execution of the 
deed,2 provided they afterward affirm, or assent 
to, the trust.® Neither will the validity of the 
assignment be affected by a failure to limit the time 
for acceptance in the instrument of transfer,^ as 
the rule is, where acceptance is deemed necessary 
and there is no limitation of time by deed or stat¬ 
ute, that the creditors will be allowed a reasonable 
time for acceptance.® Acceptance by the creditors 
has been held to be in time when given before any 
attachment of the property included in the assign¬ 
ment.® Where an assignment is executed before 
the lien of a judgment against the grantor attaches, 
it will prevail against the judgment, both at law 
and in equity, although not assented to by the cred¬ 
itors until after the rendition of the judgment.^ 

Time limited by deed. An assignment is not in¬ 
validated by a provision that only such creditors 
shall have benefits thereunder as assent to it within 
a certain time; ® and, as a general rule, where the 
time of acceptance is specified, a creditor who does 
not accept the assignment within that time cannot 
receive the benefits thereof,® it being held, in this 
connection, that the assignee has no power to vary 
the time named in the deed,!® unless expressly au¬ 
thorized to grant an extension,!! and that equity 
will not compel the assignee to let a creditor come 
in after the expiration of the time limited.!® How¬ 
ever, the provision as to time may be invalid as 


90. Zell Guano Co. v. Heatherly, 18 
S.K 611, 38 W.Va. 409—5 C.J. p 
1066 note 30. 

91. Nutter V. King, 25 N.E. 617, 
152 Mass. 355—5 C.J. p 1066 note 
31. 

92. Mass.—^Brewer v. Pitkin, 11 
Pick. 298. 

,S.C.—^McCreery v. Garvin, 17 S.E. 
828, 39 S.C. 375—^Newberry Bank 
V. Walker, 46 S.C.L.. 304. 

6 C.J. p 1066 note 32. 

■99. Haynie v. Blum, (Tex.Civ.App.) 
28 S.W. 368—5 C.J. P 1066 note 33. 

• 94. American Blower Co. v. Lion 

Bonding & Surety Co., 160 N.W. 
939, 178 Iowa 1304. 

• 95^ In re Tallassee Mfg. Co., 64 Ala. 

567. 

99. First Nat. Bank v. Ware, 50 A, 
24, 95 Me. 388. 

97. Strasnick v. Cinamon, 184 N.E. 
389, 282 Mass. 97. 

:98. Bickley, McClure & Co. v. Por¬ 


ter, 69 So. 565, 193 Ala. 607—5 C. 
J. p 1066 note 38. 

99. Kerslake v, Brower Lumber Co., 
66 P. 437, 40 Or. 44—5 C.J. p 1063 
note 90. 

1. First State Bank of Boones Path 

V. Allen, 144 S.E. 474, 151 Va. 93. 

2 . Brown v. Minturn, (C.C.R.I.) 4 
P.Cas.No.2,021, 2 Gall. 557—Wheel' 
er V. Sumner, (C.C.Mass.) 29 F.Cas. 
No.17,501, 4 Mason 183—5 C.J. P 
1067 note 42. 

3. Warren v. Parlin-Orendorff Im¬ 
plement Co., (Tex.Civ.App,) 207 
S.W. 686, error refused—5 C.J. p 
1062 note 83 [a] (1), p 1067 note 
43. 

4. Ark.—Thornton v. Simon, 13 S. 

W. 739. 

5. Q.—^Adler v. Cloud, 20 S.E. 393, 42 
S.C. 272. 

5 C.J. p 1067 note 44. 

5 , Ga.—^McFerran v. Davis, 70 Ga. 
661. 

Tex.—^Wm. W. Kendall Boot, etc., 
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Co. V. Johnston, (Civ.App.) 24 S. 
W. 583. 

5 C.J. p 1067 note 45. 

6 L Spinney v. Portsmouth Hosiery 
Co., 25 N.H. 9—5 C.J. p 1067 note 
46. 

7. Skipwith v. Cunningham, 8 Leigh 
(35 Va.) 271, 31 Am.D. 642. 

a Williams v. Lord, 75 Va. 390— 
Gordon v. Cannon, 18 Gratt.(59 
Va.) 387—5 C.J. p 1067 note 49. 
9. National Bank of Commerce v. 
Bailey, 60 N.E. 925, 179 Mass. 415 
—5 C.J. p 1067 note 50. 

la Mass.—^Battles v. Fobes, 21 Pick. 
239. 

S.C.—McElwee v. McGill, 35 S.E. 
401, 67 S.C. 6. 

11. National Union Bank v. Cope¬ 
land, 4 N.E. 794, 141 Mass. 257— 
5 C.J. p 1067 note 52. 

12. International Trust Co. v. Liv¬ 
ermore, 107 N.E. 392, 220 Mass. 
122—^Moulton v. Bartlett, 80 N.E. 
619, 195 Mass. 33. 
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being unreasonable, either in the length or the 
shortness of the time allowed; the period for 
assent must be stipulated in good faith, and regu¬ 
lated by the situation of the creditors.^S A provi¬ 
sion limiting the period for assent to sixty days 
is not unreasonable in view of present day means 
of communication.^® In some instances creditors 
have been permitted to come in under the assign¬ 
ment after the time had expired, when the circum¬ 
stances of the case warranted such relief.^^ 

Statutory limitation. A statute, in force at the 
time, limiting the time for acceptance, will be given 
effect^® 

g. Effect 

Assenting creditors are bound by, and entitled to the 
benefit of, the provisions of the assignment. Their as¬ 
sent does not affect a prior seizure of property under 
judicial process. 

Creditors who assent to an assignment for their 
benefit thereby become parties to it; they are no 
longer simple contract creditors, but have a lien 
or trust in their favor which they may enforce by 
judicial proceedings; and they have a right to 
share in the proceeds pro rata.20 The assent of a 
creditor to an assignment after it is made adds 
nothing to its legal operation as a conveyance of 
property; and while such acceptance estops the 
creditor from afterward attacking the validity of 
the assignment (infra § 375), it does not estop or 
prevent him from bringing an action at law against 
the debtor personally,22 nor does it amount to a 


waiver of any security for the debt.22 Valid con¬ 
ditions in a deed of assignment are operative and 
binding on a creditor who has accepted it.^^ Even 
a voidable assignment (infra § 19) or provision is 
binding on, and valid as to, an assenting credi¬ 
tor ; 25 but where an assignment is absolutely void,, 
the acceptance of the creditors cannot make it 
valid.2® 

A nonassenting creditor may gain priority over 
an assenting creditor by seizure of property under 
attachment, execution, or garnishment process 
when,27 and only when,28 the seizure is prior to 
the assent or acceptance. A vendor’s lien will pre¬ 
vail where a bill to enforce it is brought before 
the creditors have signified their acceptance of the 
assignment.29 

h. Eevocation 

There can be no rescission or withdrawal of assent 
except for fraud or violation of condition. 

Once the creditors have accepted, they cannot 
rescind or withdraw their assent,®® except for vio¬ 
lation of a condition on which the acceptance was. 
made,®^ or on the ground of fraud,®® and, where 
the latter ground is assigned, only on a sufficient 
showing of suppression or misrepresentation of ma¬ 
terial facts.®® 

§18. Validity in General 

A general assignment for the benefit of creditors Is- 
valid where It Is made voluntarily and without fraud, 
does not contain Improper provisions, and Is not attacked: 


13. Mayer v. Shields, 59 Miss. 107— 
o C.J. p 1067 note 54. 

14. Mayer v. Shields, 59 Miss. 107 
—5 C.J. p 1067 note 55. 

15. Ashurst V. Martin, 9 Port.(Ala.) 
566. 

16. Isaacson v. Davis, 143 A. 788, 
127 Me. 398. 

17. De Caters v. De Chaumont, 2 
Paige (N.Y.) 490—5 C.J. p 1068 
note 57 [a]. 

IS. Me.—Page v. Weymouth, 47 Me. 
238. 

S.C.—McElwee v. McGill, 35 S.E. 401, 
57 S.C. 6. 

Tex.—^Moody v. Templeman, 56 S.W. 
588, 23 Tex.Civ.App. 374—^Haynie 

V. Blum, (Civ.App.) 28 S.W. 368. 
5 C.J. p 1068 note 68. 

19. Clark v. Holmes, 88 A. 162, 111 
Me. 75. 

20 . Warren v. Parlin-Orendorff Im¬ 
plement Co., (Tex.Civ.App.) 207 S. 

W. 586, error refused. 

Trustee is hound to distribute the 
fund pro rata among assenting credi¬ 
tors whose claims exceed the amount 
of the fund.—Sinclair v. Napoli Caf¬ 
eteria, 138 N.E. 327, 244 Mass. 221. 


21. Paul V. Logansport Nat. Bank, 
60 Ind. 199. 

22. Fla.—Cator v. Blount, 25 So. 283, 
41 Fla. 138. 

Kan.—Limhocker v. Higinbotham, 35 
P. 783, 52 Kan. 696—Shullsburg 
Bank v. Watson, 42 P. 835, 3 Kan. 
App. 150. 

Ky.—Trotter v. Williamson, 6 T.B. 
Mon. 38. 

R.I.—^Waterman v. A. & W. Sprague 
Mfg, Co., 14 R.I. 43. 

5 C.J, p 1068 note 64. 

Atlantic Phosphate Co. v. Law, 
23 S.E. 955, 46 S.C. 606—6 C.J. p 
1068 note 65. 

24. Ga.—Schwitzerlet-Seigler Co. v. 
Citizens & Southern Bank, 118 S.E. 
365, 155 Ga. 749. 

Va.—^First State Bank of Boones 
Path V. Allen, 144 S.E. 474, 151 Va. 
93, followed in Fugate v. Allen, 
149 S.B. 601, 163 Va. 143. 

5 C.J. p 1068 note 60. 

25. Stone-Ordean-Wells Co. v. An¬ 
derson, 212 P. 853, 66 Mont. 64. 

2S. Caldwell v. Williams, 1 Ind. 
405. 

27. Thompson v. Shaw, 71 A. 370, 
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104 Me. 85—5 C.J. p 1068 notes 67, 
69. 

28. Faulkner v. Hyman, 6 N.B. 846, 
142 Mass. 53—^Jones v. Tilton, 1 
N.E. 741, 139 Mass. 418—5 C.J. p^ 
1068 note 68. 

29. Green v. Demoss, 10 Humphr. 
(Tenn.) 371. 

30. U.S.—Charles Roesch & Sons 
Co. V. Mumford, (N.J.) 230 F. 56,. 
144 C.C.A. 354. 

Ill.—North Avenue State Bank v.. 

Nichols, 252 Ill.App. 366. 

5 C.J. p 1069 note 73. 

31. In re Housman, (C.C.A.Cal.) 7~ 
F.(2d) 329. 

32. Graves v. Morgan, 65 N.B. 60. 
182 Mass. 161. 

33. In re Lewis F. Perry & Whit¬ 
ney Co., (D.C.Mass.) 172 F. 745,. 
affirmed Stroheim v. Lewis F. Per¬ 
ry & Whitney Co., J7o F. 52, 99 
C.C.A. 68—5 C.J. p ir'69 note 75.. 
Signiug written astfout without^ 

reading it is inexcusable negligence- 
and precludes reliance on ignorance 
of the contents.—Boyle v. Rider, 110. 
A. 524, 186 Md. 286. 



6 C.J.S. 


ASSIGNMENTS FOB BENEFIT OF CBEDITOBS 


§ 20 


by federal bankruptcy proceedings within the time lim¬ 
ited therefor. 

A general assignment for the benefit of creditors 
will be upheld as valid where it is fair and free 
from fraud, does not attempt to make a prohibited 
preference, does not contain, and is not made pur¬ 
suant to a statute containing, a provision for release 
or discharge of the debtor, and is not attacked by 
federal bankruptcy proceedings within the time lim¬ 
ited therefor.34 a debtor who voluntarily makes 
such an assignment, rather than stand on his legal 
rights, is no more laboring under legal duress than 
any other debtor who is unable to meet obligations 
which creditors are unwilling to postpone; and this 
is true, even though a particular creditor, acting 
within his legal rights, has employed harsh methods 
in endeavoring to collect his claim.^S An assign¬ 
ment which is honestly made is not void for the 
reason that it tends to hinder and delay creditors 
in the collection of their demands.36 

§ 19. - As between Parties, Privies, and 

Creditors 

An assignment may be valid as against all persons* 
except nonconsenting existing creditors and purchasers 
and incumbrancers in good faith and for value. 

An assignment for the benefit of creditors may 
be voidable as against nonconsenting existing cred¬ 
itors and purchasers and incumbrancers in good 
faith and for value, and yet be valid as against all 


other persons,37 including the assignor,38 the as¬ 
signee,3 9 privies of the parties, whether in estate 
or in interest,^® subsequent creditors,^! existing 
creditors privy to any fraud in the making of the 
assignment,^ 3 and creditors who assent to, or sub¬ 
sequently ratify, the assignment.43 Even though it 
is insufficient as a statutory assignment, a convey¬ 
ance in trust for creditors may be good between the 
parties as a valid common-law assignment.^^ 

Creditors must treat a voidable assignment as ei¬ 
ther altogether valid or altogether void; it cannot 
be treated as void in part and good in part, or be 
recognized and acted on at first as valid and after¬ 
ward repudiated and treated as void.^^ 

§ 2Q. -Effect of Subsequent Acts and 

Transactions 

A valid assignment cannot be impaired or affected by 
subsequent matters; but the invalidity of an assignment 
may be obviated by the making of a new and valid one. 

Neither the subsequent unauthorized acts or ad¬ 
missions of the assignor ^6 nor the subsequent mis¬ 
conduct or negligence of the assignee can affect 
the validity of the deed or defeat the rights of the 
creditors, unless the creditors themselves have con¬ 
tributed to the wrongful acts or omissions of the 
assignee, or unless it is shown that such fraud or 
misconduct on the part of the assignee was con¬ 
templated by the assignor when he made the assign¬ 
ment,^*^ and that he did contemplate it will not be 


34. Pelton v. Sheridan, 144 P. 410, 
74 Or. 176. 

£aclc of co3ispiracy 

The fact that the trustee person¬ 
ally obligated himself to pay a par¬ 
ticular debt of the assignor indicates 
that there was no conspiracy be¬ 
tween the trustee and the creditor to 
deprive the debtor of his property.— 
First Nat. Bank v. Bell, 268 P. 63, 
125 Or. 598. 

35. First Nat. Bank v. Bell, supra. 

36. Sabin v. Chrisman, 154 P. 908, 
79 Or. 191. 

37 . U.S.—Galbraith v. Kline, (D.C. 
Mont.) 7 P.(2d) 682. 

•Cal.—Garn v. Thorwaldson, ISO P. 

9, 40 Cal.App. 62. 

6 C.J. p 1069 notes 77, 79. 

Estoppel by deed is xmderlyixig 
principle.—Finley v. McConnell, 60 
Ill. 259—Therasson v. Hickok, 37 Vt. 
454. 

As between the parties, the assign¬ 
ment is not illegal or void.—First 
State Bank of Dawson v. Bradshaw, 
(Okl.) 51 P.(2d) 514—5 C.J. p 1069 
note 77 [a]. 

Transfer may be invalid as to non* 
assenting creditor.—^McCord-Norton 


Shoe Co. V. Brown, 289 P. 417, 131 
Kan. 19. 

38. U.S,—Galbraith v. Kline, (D.C. 
Mont.) 7 P.(2d) 682. 

Cal.—Garn v. Thorwaldson, 180 P. 9, 
40 CaLApp. 62. 

5 C.J. p 1009 note 80. 

39. Ill.—Conkling v. Carson, 11 Ill. 
503. 

N.Y.—Neresheimer v. Smyth, 60 N. 
E. 449, 167 N.Y. 202—Ogden v. 
Prentice, 33 Barb.(N.Y.) 160. 

6 C.J. p 1069 note 81. 

However, it has been held that 
where the assignment is void on its 
face as to such nonassenting credi¬ 
tors as should not become parties to 
the instrument, it is void as to the 
trustee.—^Davies v. Dow, 83 N.W. 50, 
80 Minn. 223. 

40. Ill.—^Finley v. McConnell, 60 Ill. 
259. 

N.Y.—Gates v. Andrews, 37 N.Y. 657, 
5 Transcr.App. 176, 97 Am.D. 764— 
Ogden V. Prentice, 33 Barb.(N.Y.) 
160. 

41. Cannon v. Doming, 53 N.W. 863, 
3 S.D. 421—5 C.J. p 1069 note 83. 

42. Groves v. Rice, 42 N.E. 664, 148 
N.Y. 227—5 C.J. p 1069 note 84. 

[43. U.S.—Galbraith v. Kline, (D.C. 
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Mont.) 7 F.(2d) 682—Charles 
Roesch & Sons Co. v. Mumford, (N. 
J.) 230 F. 56, 114 C.C.A. 354. 

Ala.—^Bickley, McClure & Co. v. Por¬ 
ter, 69 So. 565, 193 Ala. 607. 

Cal.—Garn v. Thorwaldson, 180 P. 9, 
40 CaLApp. 62. 

5 C.J. p 1069 notes 72, 85. 

44. Prentice v. Coughran, 157 N.W. 
319, 37 S.D. 191. 

Conveyance in trust for part of 
creditors.—Johnston v. Whitehead, 
300 P. 992, 115 CaLApp. 59. 

45. Geisse v. Beall, 3 Wis. 367. 

40. Sutherland v. Bradner, 22 N.E. 
554, 116 N.Y. 410, affirming 39 Hun 
134—5 C.J. p 1071 note 97. 

47. N.Y.—^American Rug & Carpet 
Co. V. Herman, 264 N.Y.S. 499, 147 
Misc. 692, reversed on other 
grounds 272 N.Y.S. 728, 152 Misc. 
23. 

Tex.—Golden Rod Oil Co. No. 1 v. 
Noble, (Civ.App.) 233 S.W. 524, 
dismissed for want of jurisdiction. 
5 C.J. p 1071 note 98. 

Rionobservauce of statutory reavire^ 
ments 

There is a distinction between the 
creation of a trust for the benefit of 
creditors and its execution or admin- 
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inferred.^S As hereinafter stated in section 201 b, 
the act of the assignee in selling the assigned prop¬ 
erty on credit does not render the assignment void. 

A^ezv assignment. Where an assignment, or any 
provision thereof, is defective or voidable for fraud 
or any other reason, a new assignment may be sub¬ 
stituted and the invalidity of the original one there¬ 
by obviated,provided the new assignment is valid 
in itselfSO and the creditors have not acquired any 
rights under the original assignment or any lien on 
the property.51 On the other hand, a subsequent as¬ 
signment will not affect the validity of a prior valid 

assignments^ 

§ 21 . -Partial or Total Invalidity 

Invalidity of some provisions does not necessarily de¬ 
feat the remainder of the Instrument; but there is a 
divergence of authority as to the effect of fraudulent 
provisions. 

While it has been broadly stated that, if an as¬ 
signment for the benefit of creditors is void in part 
because of fraud, it is void in toto,S3 yet, in many 
cases, invalid or fraudulent provisions have been held 
void and the assignment otherwise upheld and made 
operative,S4 as where the assignment consisted of 
several distinct contracts of conveyance,®® or was 
made in good faith,®® or where the fraud was not 
such as to taint the whole transaction.®*^ 

According to some authorities, where an assign¬ 
ment is not fraudulent in fact, but merely fraudulent 
in law, or constructively fraudulent, and that which 


is invalid can be separated from that which is valid,, 
without defeating the general intent, the maxim, 
void in part, void in toto, does not apply, and the 
instrument may be sustained, notwithstanding the 
invalidity of the particular provision;®® but where 
it is in part fraudulent in fact, it is void in toto.®^’ 

A provision of an assignment for the benefit of 
creditors which violates a requirement of the stat¬ 
ute relating to assignments may be void without ren¬ 
dering the entire instrument void.®® 

§ 22. - Who May Question Validity 

The general rule is that the validity of an assign¬ 
ment for the benefit of creditors may be attacked only 
by persons who are not parties thereto, but are adversely 
affected thereby, and persons who are authorized to act 
In their behalf in an official or representative capacity. 

While, with certain qualifications, it is the rule 
that creditors may attack the validity of an assign¬ 
ment (infra §§ 374, 375), this right is denied to the 
assignor,®! to debtors of the assignor,®^ to the as¬ 
signee after he has accepted the trust,®® and to those 
claiming under him,®^ as well as to an entire stran¬ 
ger to the maker, the assignee, and the beneficiaries* 
under the assignment.®® 

A receiver appointed in proceedings supplementa¬ 
ry to execution may maintain an action to set aside 
an assignment, but only so far as may be necessary 
to satisfy the judgment, interest, and costs.®® Be¬ 
fore a levying officer may attack an assignment, he 
must show that he is acting under a valid judgment 
or attachment.®*^ 


istration; and where there is a valid 
creation of the trust, the subsequent 
nonobservance of statutory require¬ 
ments by the assignee will not ren¬ 
der the assignment itself void.—^Ber- 
tenshaw v. Klag, 231 P. 73, 117 Kan. 
175—^In re Berman, 160 N.T.S. 79, 173 
App.Div. 689—OrlofC v. Pester, 257 
N.Y.S. Ill, 143 Misc. 685. 

43. Mich.—Watkins v. Wallace, 19 
Mich. 57. 

N.Y.—Kellogg V. Slauson, 11 N.Y. 
302. 

49. Porter v. Williams, 9 N.Y, 142, 
69 Am.D. 619, affirming 5 How.Pr. 
441—5 C.J. p 1071 note 3. 

60. Gates V. Andrews, 37 N.Y. 657, 
97 Ain.D. 764. 

Two defective assignments cannot 
be coupled together so as to make 
one good assignment.—^Bridges v. 
Hindes, 16 Md. 101—5 C.J. P 1072 
note 5. 

51. TJ.S.—Sumner v. Hicks, (Wis.) 2 
Black 532, 17 Ii.Bd. 356. 

N.Y.—^Mills V. Argali, 6 Paige 577— 
Hone V. Woolsey, 2 Edw. 289. 


sa Ky.—^Drake v. Ellman, 80 Ky. 
434. 

Pa.—Seal v. Duffy, 4 Pa. 274, 45 Am. 
D. 691. 

53. Arthur v. Commercial, etc.. 
Bank, 17 Miss. 394, 48 Am.D. 719— 
5 C.J. p 1070 note 88. 

54. Endicott-Johnson Corporation 

V. Lurie, 278 P. 693, 152 Wash. 
653—5 C.J. p 1070 note 89. 

55. Ark.—^Lazarus v. Camden Nat. 
Bank, 42 S.W. 412, 64 Ark. 322. 

Kan.—Kayser v. Heavenrich, 5 Kan. 
324. 

5 C.J. p 1070 note 90. 

56. Little Rock Bank v. Frank, 37 S. 

W. 400, 63 Ark. 16, 68 Am.S.R. 65— 
5 C.J. p 1070 note 91. 

57. Moody v. Carroll, 8 S.W. 610, 71 
Tex. 143, 10 Am.S.R. 734—5 C.J. p 
1070 note 92. 

58. U.S.—^Peters v. Bain, 10 S.Ct. 
354, 133 U.S. 670, 33 L.Ed. 696. 

Pa.—^Matter of Bradway, 1 Ashm. 

212 . 

Utah.—Coblentz v. Driver Mercantile 
Co., 37 P, 242, 10 Utah 96—Smith 
V. Sipperley, 34 P. 64, 9 Utah 267. 


59. W. P. Noble Mercantile Co. v. 
Mt. Pleasant Equitable Co-op. Inst., 
42 P. 869, 12 Utah 213. 

ed Northrup Nat. Bank v. Frank¬ 
lin, 232 S.W. 192, 207 Mo.App. 253 
—5 C.J. p 1070 note 95. 

61. Schumaii v. Peddicord, 50 Md. 
660—5 C.J. p 1072 note 9. 

6 &L Ga.—^Harvey v, Cubbedge, 76 Ga. 
792. 

Mich.—Jacobson v. Newman, 236 N. 

W. 861, 254 Mich. 655. 

5 C.J. p 1072 note 10. 

63- Kelley-Goodfellow Shoe Co. v. 
Milligan, (Ind.T.) 58 F. 161, 7 C. 
C.A 140—6 C.J. p 1072 note 11. 

64. Johnson v. Rogers, (D.C.N.T.> 
13 F.Cas.No.7,408, 16 Nat.Bankr. 
Reg. 1. 

65. Pry v. Soper, 39 Mich. 727. 

66 . Bostwick V. Beizer, 40 N.Y. 383, 
modifying 10 Abb.Pr. 197. 

67. S.D.—^Dawley v. Sherwin, 59 N. 
W. 1027, 5 S.D. 694. 

Wis.—^Lincoln v. Cross, 11 Wis. 91^ 
5 C.J. p 1072 note 16. 
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An executor or administrator of a deceased part¬ 
ner may assail an assignment made by a surviving 
partner without his consent^S 

Collateral attack. An assignment valid on its face 
cannot be attacked collaterally but when it is 
void on its face, a person possessing the requisite 
interest may attack it in either a direct or collateral 
proceeding. *^0 

§ 23. Constructive Assignments 

Under the doctrine of constructive assignments, 
which obtains in a few states by reason of statutory pro¬ 
visions, certain acts and transactions by a failing debtor 
•operate, contrary to his intent, as a general assignment 
for the benefit of all his creditors. 

In some jurisdictions, by reason of statutory pro¬ 
visions, the doctrine of constructive assignments 
prevails, and certain acts and transactions by a fail¬ 
ing debtor which are not intended by him to operate 
.as an assignment inure to the benefit of all the cred¬ 
itors x>f the debtor and constitute a general assign- 
.ment for the benefit of creditors.*^^ This doctrine 
does not prevail generally, as the courts in the great 
unajority of jurisdictions refuse to recognize it and 
are firm in their rulings that instruments which are 
not intended by the debtor to operate as an assign¬ 
ment for the benefit of creditors will not be construed 
,so to -operate.'^^ Furthermore, this doctrine must 
not be confused with the rule of construction which 
allows instruments in a form other than that of an 
assignment to operate as such, when intended by the 
debtor to create a trust for the benefit of all his 
creditors, as this rule effectuates the intention of 
the debtor, whereas the doctrine of constructive 
assignments gives an effect contrary to the intention 
of the debtor.'^^ 

Statutes recognizing constructive assignments are 
not based on any consideration of fraud, nor are 
they intended to inflict punishment or penalties; their 
aim is to secure equality among creditors and 
under them the real character of the transaction, 


rather than the secret workings of the debtor’s mind, 
is material and controlling. ^5 

To bring a case within a statute of this nature, 
it must be shown that the transaction complained of 
occurred after the enactment of the statute. 

Different views have been expressed in the same 
jurisdiction as to the rule of construction to be 
applied to such statutes, one view being that, since 
the statutes are in conflict with the common law, 
they should be restricted to the narrowest compass 
consistent with their letter and spirit,'^'^ and another 
view being that they should be liberally construed 
to effectuate the legislative intent to prevent an 
insolvent debtor from making preferences.^^ 

§ 24. — Pa 3 nments or Conveyauices to Fa¬ 
vored Creditors 

a. In general 

b. Insolvency 

c. Preference 

d. Mode of payment or transfer 
a. In General 

Under statute and fn a suit authorized thereby, but 
not otherwise, a payment or conveyance made in contem¬ 
plation of insolvency and with the intention of preferring 
one or more creditors may be declared to be, in legal 
effect, a general assignment for the equal benefit of all 
creditors. 

In a majority of jurisdictions, the courts refuse 
to construe a preferential payment or conveyance 
to be an assignment for the benefit of creditors. 
By virtue of statute, however, in a few jurisdictions, 
a payment or conveyance made in contemplation of 
insolvency and with the intention of preferring one 
creditor over another is, in legal effect, a general 
assignment for the equal benefit of all creditors and 
may and should be so declared^O by a proper decree 
of a court of chancery,^^ where the transfer is at¬ 
tacked by excluded creditors,®^ in a suit instituted 


'08. ^Nelson v. Tenney, 36 Hun (N. 
T.) 527. 

m. Staples V. Schulenburg, etc., 
Lumber Co., 64 N.W. 148, 62 Minn. 
15S—5 C.J. p 1072 note 18. 

VO. Coleman, etc., Co. v. Rice, 42 S. 
E. 5, 115 Ga. 510. 

71. Smith V. Hardin, 1 Ky.Op. 546— 
5 C.J. p 1098 note 29. 

"72. Cutter v. Pollock, 59 N.W. 1062, 
4 N.D. 205, 50 Am.S.R. 644, 25 L. 
R.A. 377, overruling Straw v. 
Jenks, 43 N.W. 941, 6 Dak. 414— 
•5 C.J. p 1098 note 30. 

'73 Robertson v. Desmond, 57 N.E. 
.235, 62 Ohio St. 487. 


74. Robertson v. Desmond, supra— 
5 C.J. p 1099 note 33. 

75. Union Trust, etc., Co. v. Taylor, 
134 S.W. 196, 142 Ky. 183, modi¬ 
fying 129 S.W. 828, 139 Ky. 283. 

76. Lehman-Durr Co. v. Griel Bros. 
Co„ 24 So. 49, 119 Ala. 262. 

77. Brooks v. Staton, 79 Ky. 174— 
5 C.J. p 1099 note 36. 

78. Terrill v. Jennings, 1 Mete. 
(Ky.) 450. 

79. Minshall v. Sanders, (Qkl.) 51 
P.(2d) 940—5 C.J. p 1100 note 40. 

80. Ala.—^Bank of Eclectic v. Stur¬ 
divant Bank, 83 So. 321, 203 Ala. 
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458—^Mullen v. Palos Coal & Coke 
Co., 72 So. 76, 196 Ala. 261. 

Ky.—^May v. Pikeville Nat. Bank, 
291 S.W. 768, 218 Ky. 575—Hunt- 
ley V, Bowles, 13 Ky.Op. 947— 
Mitchell v. Shrader. 1 Ky.Op. 329. 
5 C.J. p 1099 note 38, p 1100 note 43. 

Statute does not render preferen¬ 
tial payment or conveyance fraudiu 
lent or void.—^Hord v. Green, 44 S. 
W.(2d) 549, 241 Ky. 641—5 C,J. p 
1100 note 42. 

81. Mullen V. Palos Coal & Coke 
Co.. 72 So. 76, 196 Ala. 261—5 C. 
J. p 1100 note 47. 

82. Turner-Looker Co. v. Taylor, 12 
Ky.L. 634—5 C.J. p 1100 note 45, 
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within the time allowed by statute, even though 
some of the creditors may not have been able to 
subject the property assigned to the payment of 
their debts by attachment or other process, as where 
the property was exempt by law.S4 The rights of 
the creditors relate back to the time the transfer 
w^as made, ^5 although the transferee may renounce 
the trust and restore the property before any legal 
steps are taken and thus escape individual liabil- 

ity.86 

b. Insolvency 

Insolvency or contemplated Insolvency Is essential to 
the application of some statutes, but knowledge thereof 
by the preferred creditor is not necessary; and the 
debtor may be charged with knowledge as a matter of 
law. 

It is necessary to the application of some statutes 
of this character that the debtor making the pay¬ 
ment or transfer be insolvent, or that he make the 
payment or transfer in contemplation of insolven¬ 
cy.^'^ This does not mean that he must actually 
know that he is insolvent, for if the facts are such 
that a man of ordinary prudence would know that 
he was insolvent, then he is charged with knowledge 
of such insolvency, as a matter of law, even though 
he believes himself solvent^S 

The particular statute may be so worded and 
construed that, in case the debtor denudes himself 
of substantially all his property by preferential pay¬ 
ments or transfers, it is not essential to the opera¬ 
tion of the statute that the debtor be insolvents^ 

Knowledge of the debtor’s insolvency by the cred¬ 
itor taking the transfer is not necessary.so 


c. Preference 

An Intent to prefer, although essential, may be pre¬ 
sumed from the circumstances. 

While, under statutes converting a preferential 
transfer into an assignment, it is essential that a 
preference be actually made or contemplated, as the 
statute of the particular state reads,^i it is not nec¬ 
essary to show an actual intent to prefer on the 
part of the debtor, when a man of ordinary pru- 
dence, situated as he was, would know that the trans¬ 
fer would prefer one creditor to the exclusion of 
others.92 When an insolvent debtor, with knowl¬ 
edge of his insolvency, makes a transfer or payment 
to one of his creditors, his intent to prefer will be 
presumed, unless rebutted by strong circumstances.^3 
It is the debtor’s intent alone that is to be consid¬ 
ered, the knowledge and good or bad faith of the 
grantees and transferees being wholly immaterial.®^ 

d. Mode of Payment or Transfer 

Various payments or transfers, not made In the 
usual course of business, may be within statutes re¬ 
lating to the conversion of preferential payments or 
transfers Into general assignments for the equal benefit 
of all creditors. 

The preferential transfer necessary to set the 
statute in operation may be made by a conveyance 
of all, or substantially all, the debtor’s estate®^ to 
one creditor,®® or to several creditors,®*^ to the ex¬ 
clusion of other creditors; by an absolute deed ac¬ 
companied by a written agreement authorizing the 
grantee to convert the property into cash and prefer 
one creditor out of the proceeds;®® by a subsequent 
compliance with an unenforceable promise to trans¬ 
fer a certain claim to a creditor;®® by paying one 


83. Nat. Roofing Materials Co. v. 
Smith, 178 S.W. 1125, 165 Ky. 848 
—5 C.J. p 1100 note 46. 

84. J. Loeb Grocery Co. v. Brick- 
man, 56 So. 119, 173 Ala. 316. 

85. McCann v. Hill, 4 S.W. 337, 85 
Ky. 574, 9 Ky.L. 137. 

86 . Robertson v. Desmond, 67 N.E. 
235, 62 Ohio St. 487. 

87. Pinan v. Finan*s Trustee, 67 S. 
W.(2d) 644, 247 Ky. 658~-National 
Roofing Materials Co. v. Smith, 
178 S.W. 1125, 165 Ky. 848—-Harlan 

V. Harlan, 1 Ky.Op. 392—5 C.J. p 
1101 note 50. 

88 . Pinan v. Finan’s Trustee, 67 S. 

W. (2d) 644, 247 Ky. 658—6 C.J. p 
1101 note 51. 

89. Lehman-Durr Co. v. Griel Bros. 
Co., 24 So. 49, 119 Ala. 262. 

90. Pinan v. Pinan's Trustee, 57 S. 
W.(2d) 644, 247 Ky. 658—Dean v. 
Skinner, 11 Ky.Op. 302—5 C.J. p 
1100 note 39, p 1101 note 53. 

91. Pinan v. Pinan’s Trustee, 67 S. 


W.(2d) 644, 247 Ky. 658—Harlan 

V. Harlan, 1 Ky.Op. 392—5 C.J. p 
1101 note 54. 

92l Union Trust, etc., Co. v. Taylor, 
134 S.W. 196, 142 Ky. 183, modify¬ 
ing 129 S.W. 828, 139 Ky. 283—5 
C.J. p 1101 note 55. 

93. Pinan v. Pinan’s Trustee, 57 S. 

W. (2d) 644, 247 Ky. 658—Dean v. 
Skinner, 11 Ky.Op. 302—5 C.J. p 
1101 notes 66, 57. 

Circumstances, rather than state¬ 
ments, controlling 
“The intent or the effect of the 
transaction is not to be measured 
by what the debtor says, but is to be 
determined from all the circumstanc¬ 
es.” The intent to prefer, arising 
from knowledge of insolvency, “is 
not overruled by the debtor’s state¬ 
ment that, at the time he made the 
payments involved, he did not intend 
to take the bankrupt law.”—^Pinan v. 
Pinan's Trustee, 57 S.W.(2d) 644, 
645, 247 Ky. 658. 

84. Dean v. Skinner, 11 Ky.Op. 302 
—5 aj. p 1101 note 68. 
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95. Ala.—^Bank of Eclectic v. Sturdi¬ 
vant Bank, 83 So. 321, 203 Ala. 458 
—Mullen V. Palos Coal & Coke Co., 
72 So. 76, 196 Ala. 261. 

Ky.—Herd v. Green, 44 S.W. (2d) 549, 
241 Ky. 641. 

5 C.J. p 1101 note 59. 

Property subject to levy 
The omission of a chose in action 
not subject to levy and sale under 
execution does not affect the right 
of other creditors to have the con- 
ves^ance of leviable property declar¬ 
ed an assignment for the benefit of 
creditors.—^Birmingham Trust & Sav¬ 
ings Co. V. Marx, (Ala.) 159 So. 483. 

98. Bank of Eclectic v. Sturdivant 
Bank, 83 So. 321, 203 Ala. 458— 
5 C.J. p 1101 note 60. 

97. Lehman-Durr Co. v. Griel Bros. 
Co., 24 So. 49, 119 Ala. 262. 

98. Maas v. Miller, 61 N.E. 158, 58 
Ohio St. 483. 

99. James v. Zigler, 7 S.W. 632, 9 
Ky.L. 869. 
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erty to which creditors could look for payment 
by a transfer to a creditor in trust for himself and 
another creditor ;2 by the assignment of a paid-up 
insurance policy or by a transfer of notes, or by 
a transaction in which one creditor receives notes 
executed by the purchaser of the property of the 
original debtor.** A preferential transfer, within 
the meaning of the statute, arises when an insol¬ 
vent debtor deposits in a bank an amount equal to 
the note held by the bank against him, and makes 
no inquiry or objection to its application by the 
bank.5 a preference may exist, although the pay¬ 
ment made is comparatively small,® although part 
of the transaction is valid,^ or although the convey¬ 
ance was of property that came to the debtor by 
descent.® 

On the other hand, no assignment for the benefit 
of creditors arises when an agent applies his prin¬ 
cipal’s money to the payment of his principal’s debt.^ 
The courts have drawn a distinction between a trans¬ 
fer of property and a payment made in the usual 
course of business, the latter being upheld when 
made in good faith and for the purpose of pre¬ 
serving the credit of the debtor and keeping his 
business going.i® 

The statute may be set in operation by a payment 
of individual creditors out of firm assets,ii or by 
a conveyance of the individual property of a partner 
to the firm for the purpose of preferring firm cred- 
itors,i2 not, on the dissolution of a firm, by one 
partner’s surrender of the firm property to the 
other partner for the purpose of settling the firm 
business.^® 


Security 

Under statute, but not otherwise, an Instrument se¬ 
curing a preexisting debt and given by an Insolvent 
debtor to prefer one or more creditors to the exclusion 
of others Is, when attacked In time, operative as a gener¬ 
al assignment for the equal benefit of all creditors. 

In the majority of jurisdictions, the courts will 
not declare a preferential mortgage to be an assign¬ 
ment for the benefit of creditors.Howeve;", un¬ 
der the statutes of a few jurisdictions, a pledge, 
mortgage, or other transfer securing a preexisting 
debt, made by an insolvent debtor to secure and 
prefer one or more creditors to the exclusion of 
others, is, when attacked in time, operative and ef¬ 
fective as a general assignment inuring to the equal 
benefit of all creditors.^® Something more than 
mere financial embarrassment on the part of the 
debtor, and a knowledge thereof by both debtor and 
creditor, must exist before such a statute becomes 
operative; it must be shown that the debtor was 
insolvent at the time of the act complained of, that 
the mortgagee was his creditor, holding an unsat¬ 
isfied demand due at that time, and that these facts 
existed at the time the mortgage was executed and 
delivered rather than at the time it was acknowl¬ 
edged or recorded.!® Another statement is that it 
is necessary to show that the grantor was insolvent, 
that the secured debts were preexistent, and that there 
were other creditors.!*^ On the other hand, a mort¬ 
gage or other transfer by way of security is brought 
within the operation of such a statute and converted 
into an assignment for the benefit of creditors, when, 
at the time of the transfer, the debtor knew that 
he was insolvent,!® or the facts were such that he 


1. Hines v. Hays, 82 S.W. 1007, 26 
Ky.L. 967. 

2. Desmond v. Roth, 16 Ohio Cir. 
Ct. 481, 9 Ohio Cir.Dec. 204—5 C. 
J. p 1101 note 67. 

3. Planters’ State Bank v. Willing¬ 
ham, 63 S.W. 12, 111 Ky. 64, 23 
Ky.L. 445. 

4k Phebus V. Fourth & First Nat. 
Bank of Nashville, Tenn., 276 S.W. 
1091, 211 Ky. 57—Smith v. Har¬ 
din, 1 Ky.Op. 546—5 C.J. p 1102 
note 69. 

5. Mt. Sterling Nat. Bank v. Priest, 
64 S.W. 972, 111 Ky. 886, 23 Ky.L, 
1252, 1315. 

6 . Ouerbacker v. Claflin, 28 S.W. 
506, 96 Ky. 235, 16 Ky.L. 436— 
Bailey v. Penick, 12 Ky.L. 555. 

7. Baxley v. Simmons, 31 So. 76, 
132 Ala. 117—Scherer v. Christian- 
Moerleln Brewing Co., 65 S.W. 448, 
23 Ky.L. 1613. 

8 t Howard v. Maloney, 15 Ky.L. 654. 


9. Cecil V. Citizens* Nat. Bank, 141 
S.W. 416, 145 Ky. 842. 

10. Cecil V, Citizens’ Nat. Bank, 141 
S.W, 416, 145 Ky. 842—Johnson v. 
Wilson, 14 Ky.L. 668—5 C.J. P 1102 
note 77. 

11 . Cheek v. Grahn, 51 S.W. 311, 21 
Ky.L. 315. 

12 . Louisville Trust Co. v. Columbia 
Finance, etc., Co., 59 S.W. 867, 60 
S.W. 1, 22 Ky.L. 1086, 1385. 

13. King V. Mize, 9 Ky.L. 651. 

14. Cal.—Metzler v. Foster Holding 
Co., 54 P.(2d) 447. 

N.D.—Phillips V. Phillips, 204 N.W. 

985, 53 N.D. 66. 

5 C.J. p 1102 note 79. 

15. State Bank of Stearns v. Ste¬ 
phens. 97 S.W.(2d) 553, 265 Ky. 
615—^Mainous v. Brown Shoe Co., 
299 S.W. 1068, 222 Ky. 25—Reed v. 
Shirley, 271 S.W. 73, 208 Ky. 387— 
5 C.J. p 1102 note 81. 

In. Ohio, the statutory rule does 
not apply unless the mortgage is also 
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for the benefit of a person other than 
the mortgagee.—Pabst Brewing Co. 

V. Johnson, 17 Ohio Cir.Ct.(N.S.) 1— 
6 C.J. P 1102 note 81 [a]. 

16. Ky.—^Diamond Coal Co. v. Car¬ 
ter Dry Goods Co., 49 S.W. 438, 20 
Ky.L. 1444—Otter v. Deweese, 11 
Ky.L. 999—Crabtree v. Burns, 2 
Ky.L. 312, 11 Ky.Op. 112. 

W. Va.—Coaldale Min., etc., Co. v. 
Clark, 27 S.E. 294. 43 W.Va. 84. 

5 C.J. p 1103 notes S3, 84. 

17. Commissioner of Banks v. Tur- 
nage, 163 S.B. 461, 202 N.C. 485— 
Cowan V. Dale, 128 S.E. 155, 189 
N.C. 684. 

18. Kingold v. Smith, 9 Ky.L. 441. 
Mortgagee’s knowledge of the in¬ 
solvency of the mortgagor at the 
time of the execution of the mort¬ 
gage did not affect the operation of 
a statute providing that the mort¬ 
gage given by the insolvent mort¬ 
gagor shall operate as a transfer of 
the mortgagor’s property for the ben¬ 
efit of creditors.—State Bank of 
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must have known of it, as, when such actual or 
imputed knowledge of insolvency exists, the debtor 
must also be charged with knowledge that the effect 
of a mortgage to one creditor will be to prefer that 
creditor to the exclusion of others and the op¬ 
eration of the statute is not prevented by the fact 
that the debtor hopes ultimately to meet all his lia- 
bilities.20 The right of the creditors to the benefit 
of the protection accorded them by statute comes in¬ 
to existence when the mortgage is executed and 
delivered to the mortgagee; and they cannot be 
deprived of this benefit by subsequent acts on the 
part of the mortgagor or mortgagee.^! 

The statute does not apply to a mortgage executed 
to secure a debt which has been secured by a valid 
prior mortgagees or collateral,es nor to a mortgage 
executed in good faith to secure a debt or liability 
created simultaneously with its execution but 
it may apply to a mortgage, which the debtor, at the 
time of the creation of the debt, merely promised 
to execute and did not execute until a subsequent 
<Iate.25 

Property covered. The statutes under considera¬ 
tion apply where the mortgage or deed of trust cov¬ 
ers all, or practically all, of the debtor’s property 
and, conversely, some of them do not apply unless 
the mortgage includes all, or substantially all, of the 
debtor’s property but a deed of trust is not pre¬ 
vented from being considered an assignment for the 
benefit of creditors by the omission of an interest 
in an equity of redemption which is admittedly of 
no value.28 In jurisdictions wherein there are no 
statutes of this nature, the fact that an insolvent 


debtor pledges all his property as security does not 
convert the security into a general assignmen^.28 

§ 26, -Transfers to Indemnify Sureties 

The statutory doctrine of constructive assignments 
extends to transfers by insolvent debtors to Indemnify 
sureties. 

A payment, mortgage, or other transfer of prop¬ 
erty by an insolvent debtor to sureties, to indemnify 
them for losses suffered or to be suffered is a con¬ 
structive assignment in jurisdictions wherein such 
assignments are recognized,^® unless the circum¬ 
stances are such that the condition of the sureties is 
not in any way bettered by the transfer.8i xhis rule 
is available not only where the liability of the surety 
has previously existed, but also where it is created 
in the very transaction in which the preferential 
transfer is made,82 and also where the conveyance 
is made not directly to the surety but to another 
for his benefit's 

In other jurisdictions, conveyances to indemnify 
sureties are not construed to be assignments for the 
benefit of creditors.^^ 

§ 27. — Judgments and Attachments 

Under some circumstances, an assignment of a Judg¬ 
ment, or a confession of judgment, in an attachment suit, 
is within a statute relating to constructive assignments. 

Under a few statutes, an act operating as an as¬ 
signment for the benefit of all creditors results 
where, in pursuance of an arrangement between cer¬ 
tain creditors and a debtor who knows of his insol¬ 
vency and intends to prefer such creditors, they 
sue him and attach his property and he suffers 


Stearns v. Stephens, 97 S.'W'.(2d) 553, 
265 Ky. 615. 

19. Thompson v. Heffner, 11 Bush 
(Ky.) 353. 

20 . Walker v. Davis, 43 S.W. 406, 
19 Ky.D. 1313—Alvord v. Mallory, 
10 Ky.D. 590. 

21 . Baker v. Gate City Coffin Co., 81 
So. 674, 203 Ala, 6, 

22 . Union Trust, etc., Co. v. Taylor, 
134 S.W. 196, 142 Ky. 183, modify- 
ingr 129 S.W. 828, 139 Ky. 283— 
Meier v. Flinsbach, 24 S.W. 235, 95 
Ky. 139, 15 Ky.L. 482. 

23. Foley's Trustee v. Foley, 108 S. 
W. 270, 32 Ky.Ii. 1228. 

24. Cowan v. Dale, 128 S.E. 155, 189 
N.C. 684—5 C.J. p 1103 note 92. 
Statute reanirinsr recordinsr withfn 

a specified time in order to protect a 
mortgage securing a debt created si¬ 
multaneously therewith is construed 
to operate only when there has been 
an antecedent preferential convey¬ 
ance.—Meier v. Flinsback, 24 S.W. 
235, 95 Ky. 139, 15 Ky.L. 482, fol¬ 


lowing Kelley v. Tandell, 36 S.W. 

1127, 18 Ky.L. 462. 

25. Ky.—^H. B. Rice & Co. v. Miners' 
Elkhorn Coal Co.. 28 S.W. (2d) 783, 
234 Ky. B50—^Darnell v. Lewis, 22 
S.W. 843, 94 Ky. 455. 

W.Va.—Peely v. Bryan, 47 S.B. 307, 
55 W.Va. 586. 

5 C.J. p 1103 note 91. 

26. Ala.—Baker v. Gate City Coffin 
Co., 81 So. 674, 203 Ala. 6. 

rr.C.—Virginia Trust Co. v. Pharr 
Estates, 175 S.E. 186, 206 N.C. 894 
—^Farmers* Banking & Trust Co. 
V. Tarboro Leaf Tobacco Co., 124 
S.B. 158, 188 N.C. 177—Eakes v. 
Bowan, 116 S.B. 403, 185 N.C. 174. 

27. Vanderwal v. Vanco Dairy Co., 
156 S.B. 512. 200 N.C. 314—5 C.J. 
p 1104 note 94. 

28. Eakes v. Bowman, 116 S.R 403, 
185 N.C. 174. 

29- Eicher v. Baird, 215 N.W. 236, 
204 Iowa 188. 

30. Ala.—Smith v. Young, 55 So. 
425, 173 Ala. 190. 

Ky.—Slusher v. Simpkinson, 40 S.W. 
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570, 43 S.W. 692, 101 Ky. 694, 19 
Ky.L. 1184—Corn v. Sims, 3 Mete. 
391—Terrill v. Jennings, l Mete. 
450—Scanlan v. Wickliffe, 5 Ky.L. 
927—^Fogarty v. Pace, 4 Ky.L. 999. 
5 C.J. p 1104 note 95. 

Xu Ohio, this is true when and only 
when the sureties become trustees 
for other creditors.—^Pendery v. Al¬ 
len, 33 N.E. 716. 50 Ohio St 121, 10 
L.R.A 367, distinguishing Bagaley v. 
Waters, 7 Ohio St. 359—^Roberts v. 
McWilliams, 3 Ohio Dec.(Reprint) 
152, 4 Wkly.L.Gaz. 97. 

31. Stephens v. Wilson, 76 S.W. 180, 
25 Ky.L. 662. 

32. Pendery v. Allen, 33 N.E. 716, 50 
Ohio St 121, 19 L.RA. 367, distin¬ 
guishing Bagaley v. Waters, 7 
Ohio St 359. 

33. Dickson y. Rawson, 5 Ohio St 
218. 

34. Neb.—^Kaufman v. Cobum, 46 N. 
W. 1010, 30 Neb. 672. 

Tex.—^Watterman v. Silberberg, 2 S. 

W. 578, 67 Tex. 100. 

Vt—^Peck V. Merrill, 26 Vt 686. 
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judgment in their favor.^s Also, an assignment of 
a judgment may be a preferential transfer within the 
operation of statutes relating to constructive as- 
signments.3® 

§ 28, — Sales or Other Transfers Absolute 
in Form 

Whether a purported absolute sale is actually such or 
is a constructive assignment depends on whether it is 
for a valid consideration or is an attempt by an insolvent 
debtor to prefer a creditor. 

Before a sale by a debtor will operate as an as¬ 
signment for the benefit of creditors, the sale must 
be made to prefer a creditor and the seller must be 
insolvent^'^ A bill of sale, executed by a nonres¬ 
ident, of all his property in the state, is not, when 
based on a valid consideration, in effect an assign¬ 
ment for the benefit of creditors, but is an outright 
sale.3S However, a sale by the debtor of all his 
property to a creditor may operate as an assignment 
for the benefit of creditors where the value of the 
property is considerably less than the amount of the 
debt;35 and a purported consignment for sale may 
be shown by testimony to constitute an attempt to 
circumvent other creditors by transferring all, or 
substantially all, of the debtor's property for the 
security of certain creditors and therefore to be 
a general assignment by force of statute.*^® 

§ 29. — Several Instruments or Transac¬ 
tions 

A preference constituting a constructive assignment 
may be created by several connected transactions. 

A preference operating as an assignment for the 
benefit of all creditors may exist although it is cre¬ 
ated by several connected transactions, instead of 
one.'^i 

§ 30. Conditions Imposed on Creditors 

Only such conditions as are not at variance with 
rules of law may be imposed on creditors in an assign¬ 
ment. 

An assignment for the benefit of creditors cannot 


§ 31 

impose unlawful and unreasonable conditions on 
creditors against their will and consent |)ut unless 
the provisions or stipulations to which objection 
is made are clearly at variance with the rules of 
law, the assignment may be upheld.43 An assign¬ 
ment is not invalidated by provisions therein which, 
although they dictate terms to creditors, are reason¬ 
ably necessary to carry out the legitimate purposes 
of the assignment.'^^ 

Giving assenting creditors control of trust An 
assignment is void if it provides that the trust is 
to be administered and closed up under the super¬ 
vision or control of the creditors who assent to it, 
for the effect of such a provision is to give a bare 
majority of the assenting creditors complete con¬ 
trol and power to delay the closing of the trust 
ad infinitum, without any redress to creditors who 
may be injured by the delay.^5 

Terms of payment At common law a debtor, al¬ 
though insolvent, may by a trust deed prefer part 
of his creditors (infra § 46), and, having a right 
to determine which of them shall be paid, may dic¬ 
tate the terms of payment.**® Where two persons 
exchange notes and the one negotiates the note of 
the other, and subsequently assigns for the benefit 
of his creditors, a provision for payment of the 
negotiated note only on condition that the accom¬ 
modation maker should surrender the assignor's 
note for cancellation is not invalid, either as co¬ 
ercing the creditor or as securing a benefit to the 
assignor.^*^ However, a provision requiring a se¬ 
cured creditor to surrender his security to be en¬ 
titled to participate in the assigned estate has been 
held unreasonable and contrary to law.^® 

§ 3U -For Release 

a. In general 

b. Rule condemning provision 

c. Rule upholding provision 

a. In General 

There is a conflict of authority as to the validity of 
a provision for a release by creditors. 


35. Een Williamson & Co. v. By- 
Products Cannel Coal Co., 224 S.W. 
358, 188 Ky. 803—5 C.J. P 1104 
notes 3, 4. 

Intent to prefer is presnmed from 
a confession of judgment with 
knowledge of insolvency.—^Dils v. 
Adkins, 11 Ky.Op. 298. 

C6. May v. Pikeville Nat. Bank, 291 
S.W. 768, 218 Ky. 675. 

37. Harlan v. Harlan, 1 Ky.Op. 892. 

33. Ex p. Neal Loan, etc., Co., 3$ S. 
E. 584, 58 S.C. 269. 


39. Katz V, Earl & John Scott, 17 
S.W.(2d) 1024, 229 Ky. 738. 

4a Killian v. Trigg, Dobbs & Co., 
96 So. 409, 209 Ala. 352. 

41. Thornberry v. Farmers' Bank, 9 
Ky.L. 858. 

42. Turner v. Drees Hardware & 
Furniture Co., 227 S.W. 1085, 207 
Mo.App. 567—6 C.J. p 1104 note 7. 

43. N.Y.—Spaulding v. Strang, 37 
N.T. 135, 38 N.Y. 9, 4 Transcr.A 
80, reversing 36 Barb. 310, which 
affirmed 32 Barb. 236—Oliver Lee, 
etc.. Bank v. Talcott, 19 N.Y. 146. 
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Tenn.—^Mayer v. Pulliam, 2 Head 
346. 

44. Rodgers v. Boise Ass'n of Credit 
Men, 196 P. 213, 33 Idaho 513, 23 
AL.R. 195. 

45. Collier v. Davis, 1 S.W. 684, 47 
Ark. 367, 58 Am.R. 758—5 C.J. p 
1109 note 75. 

46. Layson v. Rowan, 7 Rob. (La.) 1. 

47. Oliver Lee, etc.. Bank v. Tal¬ 
cott, 19 N.Y. 146. 

48. Turner v. Drees Hardware & 
Furniture Co., 227 S.W. 1085, 207 
Mo.App. 567. 
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As expressly noted in some judicial opinions, 
there is a conflict of authority as to the validity of 
a provision, in an assignment for the benefit of 
creditors, for a release by creditors. 

b. Rule Condemning Provision 

In many jurisdictions a provision in an assignment 
making a release by a creditor a condition to his partici¬ 
pation In the proceeds of the trust is void and renders 
the assignment invalid as to nonassenting creditors. 

The rule prevailing in many jurisdictions is that 
a provision in an assignment for the benefit of 
creditors which exacts a release from creditors to 
entitle them to share any benefits in the estate 
of the debtor is void^O and renders the assignment 
invalid^i as against nonassenting creditors.52 As 
between the parties, however, the assignment is valid 
and operative and passes title to the assignee and 
a sale by him to a bona fide purchaser, before the 
creditors have taken steps to defeat the assign¬ 
ment, is valid.54 

Reasons for rule. A condition in a deed of as¬ 
signment requiring creditors to release their claims 
in full against the debtor has been condemned in 
terms variously characterizing it as oppressive,®^ 
fraudulent in law,®® against public policy,®^ as tend¬ 
ing to hinder, delay, and defraud creditors in the 
collection of their just debts,®® as tending to force 
or coerce creditors into releasing or compromising 
their just claims or surrendering a portion there¬ 
of,®® and as unlawfully attempting to institute a 
proceeding in bankruptcy on the assignor's own 


terms.®® There can be no doubt that a person who 
gives credit to another takes into consideration not 
only the property which he has at the time, but also 
the probability of his acquiring property in the 
future.®^ To uphold the validity of stipulations 
exacting releases would, it has been said, enable 
every insolvent debtor to appropriate as surplus the 
pro rata shares of the nonreleasing creditors,®^ 
would destroy absolutely a part of the claims of 
creditors,®® would reserve the right and power to 
prefer favored creditors at a future time, and to 
compel the others to accept any terms offered to 
them,®4 and would dictate terms to his creditors 
which would make him independent of his legal 
obligation to devote his unexempted property un¬ 
reservedly to the payment of his creditors, and en¬ 
able him practically to reserve a trust for his own 
benefit.®® Also, the upholding of the validity of 
a provision for releases would be contrary to the 
doctrine that the payment of part of a debt is no 
consideration for the release of the whole.®® How¬ 
ever, a release, when executed, has a consideration 
in that the debtor actually suffers a prejudice which 
he is not lawfully bound to suffer.®*^ 

When rule inapplicable. The rule that assign¬ 
ments requiring releases are invalid does not ap¬ 
ply where a creditor has given a release prior to 
the execution of the assignment.®® Nor does the 
doctrine apply to an assignment which contains 
merely a covenant by the assignee to procure a re¬ 
lease.®® An assignment is not void because it re¬ 
quires all creditors who desire to receive any ben- 


49 - Mo.—L, Barrett & Co. v. 
Chilton, 264 S.W. 802, 304 Mo. 679, 
affirming (App.) 241 S.W. 434. 

S.D.—^Brekke v. Crew, 178 N.W. 146, 
43 S.D. 106. 

6 C.J. p 1105 note 15. 

50. Ind.—^Fairbanks, Morse & Co. v. 
Gardner, 126 N.E. 338, 72 Ind.App. 
647. 

Mo.—^M. L. Barrett & Co. v. Chilton, 
264 S.W. 802, 304 Mo, 679, affirming 
(App.) 241 S.W. 434. 

51. U.S.—Simmons Hardware Co. v. 
Rhodes, (C.C.AArk.) 7 P.(2d) 352. 

Ark.—^ITelson v. Harper, 182 S.W. 

519, 122 Ark. 39. 

5 C.J. p 1105 note 17. 

At common law 

This is said to be the common-law 
rule.—^May v. Walker, 28 N.W. 252, 
35 Minn. 194. 

XFuder statute a provision for re¬ 
leases may render the assignment 
void.—^Brekke v. Crew, 178 N.W. 146, 
43 S.D. 106—5 C.J, p 1105 note 19. 

&L Ill.—Danville Auburn Auto Co. 
V. National Trust & Credit Co., 212 j 
Ill. App. 116. I 


I Minn.—^Kobler v. Heins, 248 N.W. 
I 698, 189 Minn. 213. 

Mont.—Stone-Ordean-Wells Co. v. 

Anderson, 212 P. 853, 66 Mont. 64. 
S.D.—Brekke v. Crew, 178 N.W. 146, 
43 S.D. 106. 

5 C.J. p 1106 note 20. 

53. Ill.—Conkling v. Carson, 11 Ill. 
503. 

Ind.—Chandler v. Caldwell, 17 Ind. 
256, followed in Chandler v. Da¬ 
vis, 17 Ind. 262. 

54. Conkling v. Carson, 11 Ill. 503. 

55. Nelson v. Harper, 182 S.W. 519, 
122 Ark. 39. 

56. Fairbanks, Morse & Co. v, Gard¬ 
ner, 126 N.E. 338, 72 Ind.App. 647. 

57. Stone-Ordean-Wells Co. v. An¬ 
derson, 212 P. 853, 66 Mont. 64—5 
C.J. p 1105 note 13. 

58. U.S.—Simmons Hardware Co. v. 
Rhodes, (C.C.A.Ark.) 7 P.(2d) 352. 

Mo.—L. Barrett & Co. v. Chilton, 
264 S.W. 802, 304 Mo. 679, affirm¬ 
ing (App.) 241 S.W. 434. 

59. Mo.—^M. L. Barrett & Co. v. 
Chilton, supra. 

S.D.—^Brekke v. Crew, 178 N.W. 146, 
43 S.D. 106. 


60. M. L. Barrett & Co. v. Chilton, 
264 S.W. 802, 304 Mo. 679, affirming 
(App.) 241 S.W. 434—5 C.J. p 1106 
note 24. 

61. Grover v. Wakeman, 11 Wend. 
(N.Y.) 187, 25 Am.D. 624. 

62. Collier v. Davis, 1 S.W. 684, 47 
Ark. 367, 58 Am.R. 758. 

63. Henderson v. Bliss, 8 Ind. 100— 
5 C.J. p 1106 note 26. 

64w Austin v. Bell, 20 Johns. (N.Y.) 
442, 11 Am.D. 297—Hyslop v. 

Clarke, 14 Johns. (N.Y.) 458— 

Wakeman v. Grover, 4 Paige (N. 
Y.) 23, affirmed 11 Wend. 187, 25 
Am.D. 624. 

65. Hubbard v. McNaughton, 5 N. 
W. 293, 43 Mich. 220, 38 Am.R. 176. 

66. Henderson v. Bliss, 8 Ind. 100. 

67. Stone-Ordean-Wells Co. v. An¬ 
derson, 212 P. 853, 66 Mont. 64. 

68. Spaulding v. Strang, 38 N.Y. 9 
— ^Low V. Gray don, 50 Barb. (N.Y.) 
414—Renard v. Gray don, 39 Barb. 
(N.Y.) 548—^Powers v. Graydon, 23 
N.Y.Super. 630. 

69. Hastings v. Belknap, 1 Den.<N. 
Y.) 190. 
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cfit from it to file releases of their claims "as pro¬ 
vided by law,” where the law does not allow any 
releases.'^® The fact that the deed of assignment 
recites, by way of consideration, the release of their 
debts by some of the creditors does not invalidate 
it, where it contains no stipulation that only those 
who have signed, or shall sign, releases shall share 
in the benefits of the assignment.'^^ 

c. Enle Upholding Provision 

According to some authorities, a provision for re¬ 
leases is valid where the debtor assigns ail his property 
without an express or implied reservation of a right to 
any surplus remaining after the payment of claims of as¬ 
senting creditors, and the time allowed for assent by the 
creditors is reasonable. 


Although in some instances it has been done re¬ 
luctantly and in deference to prior decisions,'^^ gome 
authorities have taken the view that a provision 
in an assignment for the benefit of creditors which 
requires creditors to release their claims in order 
to share in the proceeds does not render the assign¬ 
ment voidable,'^^ provided the assignment conveys 
and dedicates all of the assignor’s property for the 
payment of his debts,'^^ the deed gives complete 
information as to the value of the property con¬ 
veyed and the amount of the debts in order that 
the creditor may decide intelligently whether he 
will accept the assignment,'^^ the assignment does not 
contain a reservation to the assignor of any ben¬ 
efit to which he is not entitled other than the ben- 


70 . Bangs V. Fadden, 64 N.W. 78, 5 
N.D. 92. 

71. Jeffries v. Bleckmann, 86 Mo. 
350. 

72. Isaacson v. Davis, 143 A. 778, 
127 Me. 398—5 C.J. p 1107 note 39. 

73. Isaacson v. Davis, supra—5 C. 
J. p 1106 note 38. 

Arguments pro and con discussed 
‘‘The stipulation cannot operate to 
the exemption of any portion of a 
debtor's property from the payment 
of his debts. If a surplus should 
remain, after their extinguishment, 
that would be rightfully his; should 
the fund not be adequate, no part of 
it is relinquished; the creditor re¬ 
leases his claim only to the future 
labors of his debtor. If this release 
were voluntary, it would be unex¬ 
ceptionable; but it is induced by the 
necessity arising from the certainty 
of being postponed to all those cred¬ 
itors who shall accept the terms by 
giving the release; it is not, there¬ 
fore, voluntary. Humanity and pol¬ 
icy, however, both plead so strong¬ 
ly in favor of leaving the product 
of his future labor to the debtor, 
who has surrendered all his prop¬ 
erty, that, in every commercial coun¬ 
try known to us, except our own, 
the principle is established by law. 
This certainly furnishes a very im¬ 
posing argument against its being 
deemed fraudulent. The objection is 
certainly powerful, that its tendency 
is to delay creditors. If there be a 
surplus, this surplus is placed, in 
some degree, out of the reach of 
those who do not sign the release 
and thereby entitle themselves un¬ 
der the deed; the weight of this 
argument is felt. But the property 
is not entirely locked up; a court of 
equity, or courts exercising chancery 
jurisdiction, will compel the execu¬ 
tion of the trust; and decree what 
may remain to those creditors who 
have not acceded to the deed.”— 
Marshall, C. J., in Brashear v. West, 
(Ky.) 7 Pet.(U.S.) 608, 615, 8 L.Ed. 
801. 


Under statute 

(1) Provisions for releases are 
proper when authorized or required 
by statute.—Kellogg v. Cayce, 19 S. 
W. 388, 84 Tex. 213—^McCord-Brady 
Co. V. Mills, 56 P. 1003, 8 Wyo. 258, 
46 L.R.A. 737—5 C.J. p 1107 notes 
40, 41. 

(2) Statutes of this character are 
not unconstitutional.—^Denny v. Ben¬ 
nett, (Minn.) 9 S.Ct. 134, 128 U.S. 
489, 32 L.Ed. 491—^Downes v. Par- 
shall, 26 P. 994, 3 Wyo. 425. 

Release of sureties 

Where stipulations for releases 
are sanctioned, the assignment may 
stipulate for the release of the as¬ 
signor’s sureties, as well as for the 
release of the assignor himself.— 
Canal Bank v. Cox, 6 Me. 395. 

74. Beal Burrow Dry Goods Co. v. 

Baker, 277 P. 585. 136 Okl. 278—5 

C.J. p 1107 note 46. 

In partnership assignments 

(1) An assignment by partners ex¬ 
acting releases from creditors must 
convey not only all the firm prop¬ 
erty but also all the separate prop¬ 
erty of the members of the firm, and 
it must be executed by every mem¬ 
ber of the firm, or at least in such 
a way as to be binding on every 
member.—^McCord-Brady Co. v. Mills, 
56 P. 1003, 8 Wyo. 258, 46 L.R.A. 
737—5 C.J. p 1108 note 67. 

(2) This is true even in the case 
of merely ostensible partners.— 
Maughlin v. Tyler, 47 Md. 545— 
Turner v. Douglass, 14 S.W. 221, 77 
Tex. 619—^Baylor County v. Craig, 
6 S.W. 305, 69 Tex. 330—5 C.J. p 1108 
note 58. 

Unimportant omissions hold not fa¬ 
tal include: 

(1) The omission of property of 
slight value.—Phippen v. Durham, 
8 Gratt.(49 Va.) 457—5 C-J. p 1107 
note 47. 

(2) The omission of property en- 
I cumbered beyond its value.—^Passit 
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V. Phillips, 4 Whart.(Pa.) 399—^Paul 
V. Baugh, 9 S.E. 329, 85 Va. 955—5 
C.J. p 1107 note 48. 

(3) An unintentional omission im¬ 
mediately corrected by a supplemen¬ 
tal assignment.—Joel Bailey Davis 
Co. V. Augustus, 54 S.E. 985, 105 Va. 
843. 

(4) The failure of the wife of the 
assignor to release her dower inter¬ 
est.—^Breitenbach v. Dungan, 6 Pa. 
L.J.R. 236. 

Uvidence 

(1) The burden of proving that an 
assignment for the benefit of credi¬ 
tors exacting releases conveys all 
the debtor's property is on the one 
who seeks to uphold the assignment. 
—Sangston v. Gaither, 3 Md. 40— 
Keigler v. Nicholson, 4 Md.Ch. 86. 

(2) Where property is shown to 
have been omitted, the burden Is on 
the assignor to show that the quan¬ 
tity or value of the goods was so 
small that there was no intention to 
reserve any substantial benefit.— 
Clarke v. Figgins, 27 W.Va. 663. 

(3) It has been held by some 
courts that it may be shown by ex¬ 
trinsic evidence that the assignment 
was of all the debtor's property.— 
Nightingale v. Harris, 6 R.I. 321— 
Long V. Meriden Britannia Co., 27 S. 
E. 499, 94 Va. 594—Gordon v. Can¬ 
non, 18 Gratt.(59 Va.) 387—Clarke v. 
Figgins, supra. 

(4) Other courts maintain how¬ 
ever, that the inclusion of all the 
debtor’s property must appear from 
the face of the instrument, and that 
if it does not so appear, the assign¬ 
ment will be invalid, although in 
fact all the property is actually con¬ 
veyed.—^Keigler v. Nicholson, 4 Md. 
Ch. 86—^Weber v. Samuel, 7 Pa. 499 
—5 C.J, p 1108 notes 54, 55. 

175. U.S.—Curtain v. Talley. (C.C. 

Va.) 46 F. 580, reversed on other 

grounds 64 F. 43, 4 C.C.A. 177. 

Va.—Gordon v. Cannon, 18 Gratt(49 

Va.) 387. 


6 C.J.S.-79 
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efit of releases,76 especially an express or implied 
reservation of the surplus which may remain after 
the payment of the claims of the creditors who as¬ 
sent,77 and the time allowed for assent is not un- 
reasonable.7S 

Giving preferences. The fact that an assignment 
which stipulates for releases gives preferences to 
particular creditors does not invalidate it.79 

Form of release. In jurisdictions wherein provi¬ 
sions for releases in favor of the assignor are val¬ 
id, the fact that a particular form of release is 
presented and appended to an assignment does not 
affect its validity.^O 

§ 32. Specification of Time for Execution of 
Trust 

The assignment may fix a reasonable time for the 
execution of the trust; but a failure to fix any time is 
not fatal. 

The time within which the trust is to be admin¬ 
istered may be specified in the instrument of assign¬ 
ment but the time specified must be reasonable.^^ 

A failure to fix the time for the assignee to ap¬ 
ply the proceeds and render an account does not in¬ 
validate the assignment, as, in such case, the law 


requires the execution of the trust within a reason¬ 
able time. 64 

§ 33. Stipulations as to Powers, Rights, and 
Liabilities of Assignee 

a. In general 

b. Accounting and liability 

c. Agency or employment of assignor or 

assignee 

d. Discretion 

e. Preferences 

a. In G-eneral 

A grant of excessive powers may Invalidate the as¬ 
signment; but sometimes only the grant, and not the 
entire assignment, is deemed invalid. 

In making an assignment, the assignor must take 
notice of a statute regulating the rights of the as- 
signee.65 A grant in a deed of assignment of ex¬ 
cessive powers or immunities is generally held to 
invalidate the assignment but, where the power 
or restriction is a direction consistent with good 
faith and the interest of creditors, no invalidity 
results,67 or merely the direction itself, and not the 
assignment, is deemed nugatory,68 or the exercise 
of the granted powers is permitted under the direc¬ 
tion of the court.69 The tendency of the courts 


7& Ala.—^Reavis v. Garner, 12 Ala. 
661. 

Md.—^Bridges v. Hlndes, 16 Md. 101 
—Green v. Trieber, 3 Md. 11. 
Pa.—Whallon v. Scott, 10 Watts 237 
—^Thomas v. Jenks, 5 Rawle 221. 
S.C.—Clafiin v. Iseman, 23 S.C. 416 
—^Jacot V. Corbett, 15 S.C.Eq. 71. 

77. Kan.—^McCord-Norton Shoe Co, 
V. Brown, 289 P. 417, 131 Kan. 19. 

Okl.—^Beal Burrow Dry Goods Co. v. 

Baker, 277 P. 585, 136 Okl. 278. 

5 C.J. p 1109 notes 62-64. 

Contrary view 

According to some authorities 
such a reservation does not invali¬ 
date an assignment providing for 
releases.—Lawrence v. Norton, 
(Tex.) 8 S.Ct. 804, 125 U.S. 77, 31 L. 
Ed. 624, reversing (C.C.) 15 F. 853, 4 
Woods 406—Smith v. Millett, 12 B. 
I. 59—Skipwith V. Cunningham, 8 
Leigh (35 Va.) 271, 31 Am.D. 642— 
5 C.J. p 1108 note 61, p 1109 note 65. 

78. Hennessy v. Western Bank, 6 
Watts & S.(Pa.) 300, 40 Am.D. 560 
—5 C.J. p 1109 notes 69, 70. 

Determination from circumstances 
The reasonableness of the time is 
to be determined by the circumstan¬ 
ces of each individual case.—^Halsey 
V. Fairbanks, (C.C.Mass.) 11 F.Cas. 
No. 5,964, 4 Mason 225—^Pearpoint v. 
Grah^, (C.C.Pa.) 19 F.Gas.No.l0,877, 
4 Wash.C.<l 232—^Fox v. Adams, 5 
Me.* 246. 


Failure to fix time 

(1) Ordinarily, a failure to fix any 
time within which the creditor must 
make his election invalidates the 
deed.—^Bickham v. Lake, (D.C.Miss.) 
51 F. 892—^Pearpoint v. Graham, 
(Pa.) 19 F.Cas.No.10,877, 4 Wash.C. 
C. 232—Collier v. Davis, 1 S.W. 684, 
47 Ark. 367, 58 Am.R. 768—^Mayer v. 
Shields, 69 Miss. 107—5 C.J. p 1109 
note 72. 

(2) However, where a time is fixed 
by statute the specification of a time 
in the assignment is unnecessary 
and an omission in this regard has 
no effect on the assignment.—^Fiske 
V. Carr, 20 Me. 301—^New Tork City 
Metropolitan Nat. Bank v. Morehead, 
38 N.J.Ea. 493, affirmed 7 A. 643, 41 
N.J.Eq. 664—5 C.J. p 1109 note 73. 

79. Skipwith v. Cunningham, 8 
Leigh (35 Va.) 271, 31 Am.D. 642— 
5 C.J. p 1109 note 66. 

80. Me.—Canal Bank v. Cox, 6 Me. 
395. 

Pa.—^Bayne v. Wylie, 10 Watts 309. 

81. N.H.—Hundlett v. Dole, 10 N.H. 
458. 

Tenn.—^Robinson v. Baugh, (Ch. 

App.) 61 S.W. 98. 

5 C.J. p 1110 note 76. 

82. Gardner v. Commercial Nat. 
Bank, 13 R.I. 165—5 C.J. p 1110 
note 77. 

83. Mich. — ^Hollister v. Loud, 2 
Mich. 309. 
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Pa.—^Hower v. Geesaman, 17 Serg. & 

R. 251. 

84. Ind.—^New Albany, etc., R. Co. 
V. Huff, 19 Ind. 444. 

Mass.—Stevens v. Bell, 6 Mass. 339. 

85. Wakenva Coal Co. v. Johnson, 
28 S.W. (2d) 737, 234 Ky. 558. 

88. Ala.—Gazzam v. Poyntz, 4 Ala. 

374, 37 Am.D. 745. 

Ark.—Collier v. Davis, 1 S.W. 684, 
47 Ark. 367, 68 Am.R. 758. 

Md.—^Jones v. Syer, 52 Md. 211, 36 
Am.R. 366—^Inloes v. American 
Exch. Bank, 11 Md. 173, 69 Am.D. 
190. 

N.Y.—^McConnell v. Sherwood, 84 N. 
Y. 522, 38 Am.R. 537—^Dunham v. 
Waterman, 17 N.Y. 9, 72 Am.D. 
406. 

Wis.—^Hutchinson v. Lord, 1 Wis. 

286, 60 Am.D. 381. 

6 C.J. p 1110 note 82. 

87. Ga.—^McCallie v. Walton, 37 Ga. 
611, 95 Am.D. 369. 

Pa.—^Hennessy v. Western Bank, 6 
Watts & S. 300, 40 Am.D. 660. 

Tex.—^Eicks v. Copeland, 53 Tex. 581, 
37 Am.R. 760. 

5 C.J. p 1110 note 83. 

88. Colo.—^Falk v. Liebes, 42 P. 46, 
6 Colo.App. 473. 

S.C.—^Adler v. Cloud, 20 S.E. 393, 42 

S. C. 272. 

Tex.—Schoolher v. Hutchins, 1 S.W. 
266, 66 Tex. 324. 

89. Md.—^Maughlin v. Tyler, 47 Md. 
545. 
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to hold the assignment valid is especially apparent 
where the powers conferred are not inconsistent 
with statutory directions,as where the authority 
granted is to do something which the law requires 
the assignee to do.®^ In some cases a grant of au¬ 
thority more extensive than that contemplated by 
statute has been held to invalidate the assignment 
but in other cases the assignment has been deemed 
valid^S and the powers given above and beyond the 
statute, and which the law does not justify, have 
been held merely not to exist.^^ 

b. Accounting and Liability 

An assignment for the benefit of creditors may prop¬ 
erly require the assignee to state his accounts and ex¬ 
empt him from liability for loss or damage other than 
that occasioned by his willful or neglectful defaults; but 
it may not exempt him from ordinary liabilities Imposed 
by law. 

An assignment is not invalid because it requires 
the assignee to make statements of his accounts 
from time to time.95 Also, an assignment is not 
invalid or fraudulent on its face because it contains 
.a provision limiting the liability of the assignee to 
loss or damage occasioned by his willful or neglect¬ 
ful defaults.^® On the other hand, a badge of fraud 
appears where the assignment exempts the assignee 
from ordinary liabilities imposed by law,^^ where 
it stipulates that he shall be responsible for willful 
defaults only, thereby exempting him from liability 
for neglect,3 S or that he shall be liable only for 
wanton neglect,^ ^ gross negligence,! or actual re¬ 
ceipts and such an assignment is not rendered 
valid by the covenant of the assignee faithfully to 
execute all the trusts imposed on him by the as¬ 
signment, for this covenant, binds him to execute 
the trusts, not according to law, but in the manner 
specified in the assignment.^ Sometimes, however. 

Miss.—^Montgomery v. Galbraith, 19 
Miss. 555. 

00. Md.—^Maennel v, 

Md. 163. 

Wis.—Madison First Nat. Bank 
Frost, 21 N.W. 280, 61 Wis. 335. 

91. Jessup V. Hulse, 21 N.T. 168, re¬ 
versing 29 Barb. 539—Ogden v. 

Peters, 21 N.Y. 23, 78 Am.D. 122. 

92. Landeman v. Wilson, 2 S.E. 203, 

29 W.Va. 702—5 C.J. p 1111 note 

88 . 

93. De Wolf V. A. & W. Sprague 
Mfg. Co., 49 Conn. 282—5 C.J. p 
1111 note 89. 

94. Northrop Nat. Bank v. Franklin, 

232 S.W. 192, 207 Mo.App. 253. 

95. Robins v. Embry, Sm. & M.Ch. 

(Miss.) 207. 

96. Ill.—Whipple V. Pope, 33 Ill. 

334. 

Md.—^Farquharson v. Eichelberger, 
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the exemption from personal liability conferred by 
the assignment is held not to exist and the assign¬ 
ment is sustained.^ 

Default of agents. The assignee may properly be 
exempted from liability for the neglect or default 
of agents, provided he is not exempted from his 
obligation to use due care in the selection of fit 
agents, and in holding them to strict and prompt 
responsibility for their acts and omissions,^ especially 
where the stipulation for exemption is followed by 
an express covenant on the part of the assignee to 
act faithfully and justly in the execution of the 
trust.® 

c. Agency or Employment of Assignor or As¬ 
signee 

Whether a provision for employment of the assignor 
by the assignee is evidence of fraud depends on whether 
It is peremptory or permissive. Where the powers con¬ 
ferred are to be exercised solely In the interest of the 
creditors, the fact that the assignment formally appoints 
the assignee agent of the assignor is not fatal. 

An assignment is not invalidated by the fact that 
it contains a formal power of attorney from the as¬ 
signor to the assignee, and that the assignee is in 
terms appointed agent of the assignor, where it 
appears that the powers conferred are to be exer¬ 
cised solely in the interest, and for the benefit, of 
the creditors.^ 

A peremptory stipulation in an assignment that 
the assignee shall in the execution of his trust em¬ 
ploy the assignor and compensate him for his serv¬ 
ices is evidence of fraud on the part of the assignor 
but it is not conclusive evidence.^ A provision mere¬ 
ly authorizing, but not requiring, the assignee to 
employ the assignor does not render the assignment 

99. August V, Seeskind, 6 Coldw. 
(Tenn.) 166. 

1. Litchfield v. White, 7 N.T. 438, 
57 Am.D. 534, affirming: 5 N.Y.Su- 
per. 545—5 C.J. p 1111 note 95. 

2. Finlay v. Dickerson, 29 HI. 9—5 
C.J. p nil note 96. 

3. Finlay v. Dickerson, supra—5 C. 
J. p nil note 97. 

4. Northrup Nat. Bank v. Franklin, 
232 S.W. 192, 207 Mo.App. 253. 

5. Rankin v. Lodor, 21 AliL, 380— 

5 C.J, p 1112 note 4. 

6 . Jacobs V. Allen, IS Barb.(N.Y.) 
549. 

7. Richardson v. Stringfellow, 14 
So. 283, 100 Ala. 416. 

8. Frank v. Robinson, 1 S.E. 781, 96 
,N.C. 28—5 C.J. p 1112 note 10. 

RindskofC . v. Guggenheim, 3 
Coldw.(Tenn.) 284. 


Murdock, 13 

v. 


16 Md. 63—^Maennel v. Murdock, 13 
Md. 163. 

Pa,—Hennessy v. Western Bank, 6 
Watts & S. 300, 40 Am.D. 560. 

6 C.J. p 1112 note 2. 

Inability to collect debts 
An assignment is not rendered in¬ 
valid by an exemption of the as¬ 
signee from liability to account for 
debts which he is unable to collect 
by reason of the debtors' insolvency 
or any other cause.—Casey v. Janes, 
37 N.T. 608. 

97. In re Birk & Johnson, (C.C.A. 
Ill.) 295 F. 610, certiorari denied 
Wiggins V, Hummel, 44 S.Ct. 636, 
265 U.S. 590, 68 L.Ed. 1194—5 C.J. 
p 1111 note 92. 

98. Ill.—^Mclntire v. Benson, 20 Ill. 
600. 

N.H.—True v. Congdon, 44 N.H. 48. 

5 C.J. p 1111 note 93. 
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void.i® A collateral agreement between the assignor 
and the assignee whereby the assignee agrees to em¬ 
ploy the assignor’s apprentices at stipulated wages 
to be paid to the assignor does not invalidate the as- 
signment.ii 

d. Discretion 

Whether or not the validity of an assignment Is ren¬ 
dered questionable by a provision therein granting dis¬ 
cretion to the assignee depends on whether the discre¬ 
tion granted goes beyond, or is confined to, that which he 
has by law as an Incident of his duties. 

It is said that any valid discretion which an as¬ 
signee may have must come from the law and not 
from the instrument; and where the instrument 
clothes the assignee with discretion coming directly 
from the assignor and not incidental to and the result 
of the duty the assignee has to perform, the instru¬ 
ment is clearly void as a statutory assignment and 
its validity as a common-law assignment is ques- 
tionable.i2 On the other hand, a general assignment 
for the benefit of creditors is not rendered void by 
a provision therein granting discretion to the as¬ 
signee where it may properly be interpreted as allow¬ 
ing the assignee only such discretion as he would 
have by law without it.^^ The assignment will be 
held invalid only when its provisions clearly indi¬ 
cate that the discretion vested in the assignee is not 
a legal discretion, but an absolute discretion not sub- 
ject to the control of the creditors or the courts.^^ 

The validity of an assignment lodging discretion 
in the assignee as to the time or mode of sale is 
treated in § 34 b infra. 

e. Preferences 

Authority to make or change preferences may not be 
conferred on the assignee. 

To authorize the assignee to make or change the 
order of preference renders the assignment void.15 
However, a provision authorizing the assignee to 
pay claims in such order and priority as by law 
they may be entitled to be paid is unobjectionable.^® 


6 C.J.S. 

§ 34. Stipulations as to Management and Dis¬ 
tribution of Estate 

a. Management, protection, and adminis¬ 

tration generally 

b. Collection and sale 

c. Distribution 

a. Management, Protection, and Administration 
G-enerally 

An assignment Is not invalidated by provisions there¬ 
in which are reasonably necessary for the management, 
preservation, and protection of the assigned estate and 
for the administration, and execution of the trust and 
which do not contravene statutory provisions or hinder 
and delay creditors unreasonably. 

A provision which is primarily for the benefit of 
the debtor, and is not reasonably necessary for the 
administration of the trust, will avoid the assign¬ 
ment. On the other hand, provisions which are 
reasonably necessary in order to apply the property 
to the payment of the debts and effectually admin¬ 
ister the trust do not invalidate the assignment. 
The assignee may be given aU such powers in rela¬ 
tion to the management and protection of the as¬ 
signed estate as are reasonably necessary to enable 
him to avoid loss of the same or any part thereof, 
and to preserve it for the purpose of executing the 
trust but he cannot be given power so to man¬ 
age and deal with the property as to contravene 
express statutory provisions'^ or as to hinder and 
delay creditors unreasonably.^® 

Payment of encumbrances and fixed charges. The 
assignee may be empowered by the assignment to 
pay off encumbrances on the property, so as to pre¬ 
vent its being sacrificed and save it for the purposes 
of the trust. Also, a direction in the assignment to 
the assignee to pay insurance^! or rent and taxes-^ 
does not vitiate the assignment, as it authorizes him 
to do only what he might lawfully do without such 
direction. However, it is improper to authorize the 
use of firm property to pay the taxes on the individu¬ 
al property of the partners.^® 
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10. Planters*, etc., Bank v. Clarke, 
7 Ala. 765. 

11. Paunce v. Lesley, 6 Pa. 121. 

12. Bernstein v. Raff, 250 N.T.S. 
694, 140 Misc. 353. 

13. Mann v. Whitbeck, 17 Barb.(N. 
T.) 388. 

14b Rodgers v. Boise Ass’n of Credit 
Men. 196 P. 213, 33 Idaho 513, 23 
AL.R. 195. 

I5b Polkinghorne v. Martinez, 3 So. 
742, 65 Miss. 272—5 C.J. p 1111 
note 90. 

iB. Ma.ennel v. Murdock, 13 Md. 163. 

17. Rodgers v. Boise Ass*n of Credit 


Men, 196 P. 213, 33 Idaho 513, 23 
A.L.R. 195. 

18. Ky.—^Vernon v. Morton, 8 Dana 
247. 

Md.—Maughlin v. Tyler, 47 Md. 545. 
N.T.—^Bellows v. Patridge, 19 Barb. 
176—Whitney v. Krows, 11 Barb. 
198. 

19. Brown V. Wilkes, 241 S.W. 383, 
153 Ark. 545—5 C.J, p 1113 note 17. 

20. Ill.—^Hardin v. Osborne, 60 Ill. 
93—^Milligan v. O’Conor, 19 IlLApp. 
487. 

Neb.—^McCleery v. Allen, 7 Neb. 21, 
29 Am.R. 377. 
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N.Y.—^Darling v. Rogers, 22 Wend. 
483, 7 Paige 272. 

21. Whitney v. Krows, 11 Barb.(N. 
Y.) 198. 

Insuranoe.—Whitney v. Krows, 11 
Barb. (N.Y.) 198. 

22. Md.—^Farquharson v. Eichel- 
berger, 15 Md. 63. 

N.Y.—Van Dine v. Willett, 38 Barb. 
319, 24 How.Pr. 206—Morrison v. 
Atwell, 22 N.Y.Super. 503. 

S.C.—Bryce v. Foot, 25 S.C. 467. 

Tex.—Moody v. Carroll, 8 S.W. 510, 
71 Tex. 143, 10 Am.S.R. 734. 

23. Field V. Romero, 41 P. 517, 7 
N.M. 630—6 C.J. p 1113 note 27. 
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Maintaining and defending suits. It is not objec¬ 
tionable for the assignment to authorize the assignee 
to institute and prosecute all suits that may be nec¬ 
essary, in order to protect or collect the assets of 
the estate, and to defend all suits that may be insti¬ 
tuted against him as assignee.24 

Contracts generally. A deed of assignment is void 
as a statutory assignment where it undertakes to 
clothe the trustee with authority to carry out the 
assignor's contract and to make new contracts with 
reference thereto.^s 

Employment of agents^ servants, and attorneys. 
The assignee may be empowered to employ such 
agents, clerks, or servants as may be necessary for 
the purpose of executing the trust, including attor¬ 
neys for the purpose of prosecuting or defending 
suits.26 Furthermore, he may be empowered to 
revoke the appointment of any such attorney or oth¬ 
er agent.27 

Some courts take the position that a provision 
in an assignment designating the attorney to be 
employed by the assignee renders the assignment 
void,2S while others hold that such a provision is 
not fraudulent per se, but is evidence of fraud to 
be considered with other circumstances.29 

Pledge, mortgage, or lease by assignee. In some 
states an assignment cannot properly confer on the 
assignee authority to lease, mortgage, or pledge the 
assigned property but in other states the assignee 
may properly be authorized to mortgage or pledge 
the assigned property if he shall deem it best for the 
interests of creditors to do 


b. Collection and Sale 

(1) In general 

(2) Time of sale 

(3) Mode and terms of sale 

(1) In General 

It will be presumed that discretion as to the collec¬ 
tion and sale of assets, vested in the assignee by the 
assignment was intended to be a reasonable and legal 
discretion. Collection of the assignee’s choses in action 
may be expressly authorized. 

Where the assignment vests a discretion in the 
assignee as to the sale and collection of assets, it 
is to be presumed that a reasonable and legal dis¬ 
cretion was intended, unless the contrary clearly ap- 

pears.32 

Choses in action. While an assignment convey¬ 
ing all the assignor’s property need not contain a 
power of attorney authorizing the assignee to col¬ 
lect the assignor’s debts,it may properly confer 
on the assignee express power to collect them^^ and 
authorize him to accept payment in installments^® 
or within a reasonable time.^S A sale of the choses 
in action may be authorized by the assignment, 
unless a statute requires their collection.^^ How¬ 
ever, a provision in effect directing the assignee to 
sell choses in action before the lapse of time sufficient 
to enable him to collect them by legal process in¬ 
validates the assignment.^^ 

(2) Time of Sale 

The test of the validity of provisions relating to the 
time of the sale of the assigned property is their con¬ 
sistency with statutory provisions or, in the absence of 
statute, their reasonableness. 


24. U.S.—Hill V. Woodberry, <Ark.) 
49 F. 138, 1 C.C.A. 206. 

Ky.—^Vernon v. Morton, 8 Dana 247. 
N.Y.—Van Nest v. Yoe, 1 Sandf.Ch. 

4. 

5 C.J. p 1113 note 31. 

25. Brown v. Wilkes, 241 S.W. 383, 
153 Ark, 545. 

25. Mich.—Nye v. Van Husain, 4 
Mich, 329, 74 Am,D. 69«, 

Pa.—Hennessy v. Western Bank, 6 
Watts & S, 380, 40 Am.D. 560. 
Va.—^Hurst v. Leckie, 34 S.E. 4<64, 97 
Va. 550, 75 Am.S.R. 79-8. 

5 C.J. p 1113 note 19. 

27. Md,—^Maennel v. Murdodk, 13 
Md. 163, 

Minn.—Langdon v. Thompson, 25 
Minn. 509. 

Pau—^Hennessy v. Western Bank, 6 
Watts & S. 300, 40 Am.D. 560. 

28. U.S.—Hill V. Agnew, (B.CMies.) 
12 P. 230. 

Ark.—Little Rock Bank v. Prank, 37 

5. W. 400, 03 Ark. 13, 53 AjxuS.R. 

35. 


N.Y.—^Norton v. Matthews, 28 N.Y.S. 
265, 7 Misc. 569, affirmed 31 N.Y.S. 
1131, 11 Misc. 711, 

25. Carlton v. Baldwin, 22 Tex. 724 
—^Baldwin v. Peet, 22 Tex. 708, 75 
Am.D. 806. 

3(X Planck v. Schermerhorn, 3 Barb. 
Ch.(N.Y.) 644—^Barnum v. Hemp¬ 
stead, 7 Paige (N.Y.) 568—Rogers 
V. De Forest, 7 Paige (N.Y.) 272, 
reversed on other grounds 22 
Wend, 483—^Van Nest v. Yoe, 1 
Sandf.Ch.(N.Y.) 4—5 C.J. p 1113 
notes 28, 29. 

31. Md.—^Beatty v. Davis, 9 Gill 211. 
R.I.—Waldron v. Wilcox, 13 R.I. 518. 
5 C.J. p 1113 note 30. 

32. N.Y.—^Nicholson v. Leavitt, 3 N. 
Y. 510, 57 Am.D. 499 and note. 

Vt.—Goddard v. Hapgo-od, 25 Vt. 351, 
60 Am.D. 272. 

5 C.J. p 1082 note 85. 

33. Wilson V. Sullivan, 53 P. 994, 
17 Utah 341, 

34. U.S.—Hill V. Woodberry, (Ark.) 
49 P. 138, 1 C.C.A. 206, 
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Ala.—Richardson v. Stringfellow, 14 
So. 283, 100 Ala. 416. 

Ky.—^White v. Monsarrat, 18 B.Mon. 
809. 

Pa.—^Watson v. Bagaley, 12 Pa. 164, 
51 Am.D. 595. 

6 C.J. p 1115 note 57. 

35. Ex p. Conway, 4 Ark. 302. 

36. O’Gwinn v. Winner, (Miss.) 25 
So. 354—Robins v. Embry, Sm. & 
M.Ch.(Mis&.) 207. 

37. Miss.—^Wickham v. Green, 61 
Miss. 463—^Anderson v. Lachs, 59 
Miss. 111. 

N.Y.—Casey v. Janes, 37 N.Y. 608. 

38. Ark.—Churchill v. Hill, 26 S.W. 
378, 59 Ark. 54. 

Ind.T.—Pace v. J. S. Merrill Drug 
Co., 48 S.W. 1061, 2 Ind.T. 218. 

5 C.J. p 1115 note 61. 

35. Richardson v. Stapleton, 60 
Miss. 97, distinguished in Wick¬ 
ham V. Green, 61 Miss. 463—5 C.J. 
p 1115 note 62. 



6 C.J.S. 


ASSIGNMENTS FOB BENEFIT OF CREDITORS 


§ 34 

A provision in an assignment relating to the time 
of sale of the assigned property or notice thereof, 
must not contravene statutory provisions covering the 
subject.^® 

In the absence of a governing statute, an assign¬ 
ment is not objectionable by reason of a provision 
therein for a delay in the sale where the delay pro¬ 
vided for is only such as is reasonably necessary to 
carry out the purposes of the assignment'll Indeed, 
the assignment cannot properly require the assignee 
to sell within such a time as would result in sacrific¬ 
ing the a^jsets to the injury of the creditors; but it 
may properly provide that the assignee shall sell 
the property without unnecessary delay,^2 or with 
all convenient speed,^^ or it may expressly leave 
the time of sale to the discretion of the assignee, in 
which case the assignee, in the exercise of his dis¬ 
cretion, will be governed by the rule of law which 
prohibits unreasonable and unnecessary delay, and 
if necessary will be controlled by the court'^^ 
Whether a provision authorizing delay in the sale 
of the property is reasonable must depend, of course, 
on the nature of the property, the state of the mar¬ 
ket, and the other circumstances of the particular 
case.^® 

Failure of assignee to obey directions. The fact 
that the assignee commences selling at auction prior 
to the time fixed in the deed for him to commence 
doing so does not invalidate the assignment, but at 
most only furnishes ground for his removal as as- 
signee.4® 

Failure to specify time of sale. The fact that the 
assignment fails to fix any time for selling the prop¬ 
erty does not render it invalid. In such case a rea¬ 


sonable time will be implied'^'^ and the assignee will 
be deemed to be invested with discretion to sell as 
the best interests of the parties demand.^® 

(3) Mode and Terms of Sale 

An assignment Is op is not invalidated by provisions 
therein relating to the mode and terms of sale according¬ 
ly as such provisions depart from, or are consistent 
with, requirements imposed by law. 

Generally, a deed of assignment which directs a 
different manner of sale from that prescribed by 
the statute is void^® as against nonassenting cred- 
itors.50 Furthermore, the provisions as to the mode 
of sale must not be such as would have the effect 
of unnecessarily delaying the distribution of the 
assets.51 On the other hand, the lodging of discre¬ 
tion in the assignee is ordinarily construed to be such 
discretion as is consistent with the statute and does 

not invalidate the assignment.^^ a provision in 

mere affirmance of the legal obligation of the as¬ 
signee with reference to the mode and terms of sale 
—authorizing him to do precisely what the law, if 
the assignment were silent on the subject, would re¬ 
quire him to do—does not invalidate the instru¬ 
ment neither does a supererogatory direction to 
the trustee and the view has been taken that an 
assignment is not invalidated by a provision giving 
unlimited power to the assignee as to the time, man¬ 
ner, and terms of disposition of the property, since 
all such powers are subordinate to the power given 
by law to the creditors to regulate those matters.55 

Particular provisions. Within the rules above stat¬ 
ed, it has been held that an assignment may author¬ 
ize the assignee to sell the property at wholesale or 
at retail,®® or to sell for cash, either by an express 
grant®*^ or by a prohibition against selling on cred- 


40, Brown v. Wilkes, 241 S.W. 383, 
163 Ark. 545—5 C.J. p 1114 notes- 
33, 35, 36. 

41. Rodg-ers v. Boise Ass’n of Credit 
Men, 196 P. 213, 33 Idaho 513, 23 
AL.R. 195. 

43. Jessup V. Hulse, 21 N.T. 168—5 
C.J. p 1114 note 37. 

43. Townsend v. Stearns, 32 N.Y. 
209—Ogden v. Peters, 21 N.Y. 23, 
78 Am.D. 122. 

44. Ga.—^McCallie v. Walton, 37 Ga. 
611, 35 Am.D. 369. 

Md.—Inloes v. American Bxch. Bank, 
11 Md. 173, 69 Am.D. 190. 

N.Y.—Ogden v, Peters, 21 N.Y. 23, 78 
Ain.D. 122. 

5 C.J. p 1114 note 39. 

45. Miss.—^Armitage v. Rector, 62 
Miss. 600. 

Pa.-T-Adlum v. Yard, 1 Rawle 163, 18 
Am.D. 608. 

5 C.J. p 1082 note 86. 


4S. Simmons Clothing Co. v. Davis, 
58 S.W. 653, 3 Ind.T. 374. 

47. Wilt V. Franklin, 1 Binn.(Pa.) 
502, 2 Am.D. 474—5 C.J. p 1114 
note 41. 

48. Silsby V. Strong, 62 P. 633, 38 
Or. 36. 

48. Ark,—Collier v. Davis, 1 S.W. 

684, 47 Ark. 367, 68 Am.R. 758. 
Md.—Jones v. Syer, 62 Md, 211, 36 
Am.R. 366. 

5 C.J. p 1114 note 44. 

Xn Kentnclsy, however, only the 
provision itself, and not the entire 
assignment, is void and inoperative. 
—John Hibben Dry Goods Co. v. Ha¬ 
ley, 50 S,W. 252, 20 Ky.L. 1854—5 C. 
J. p 1115 note 54. 

50. Clayton v. Johnson, 36 Ark. 406, 
38 Am.R. 40—5 C.J. p 1116 note 66. 

51. American Bxch. Bank v. Inloes, 
7 Md. 380, 11 Md. 173, 69 Am.D. 
190. 


53. Md.—^Inloes v. American Bxch. 

Bank, 11 Md. 173, 69 Am.D. 190. 
Mich.—^Nye v. Van Husan, 6 Mich. 
329, 74 Am.D. 690. 

Wis.—Cribben v. Bllis, 34 N.W. 154, 
69 Wis. 337, overruling Keep v. 
Sanderson, 2 Wis. 42, 60 Am.D. 404. 
5 C,J. p 1114 note 46. 

53. Jessup V. Hulse, 21 N.Y. 168, re¬ 
versing 29 Barb. 539. 

54. Ogden v. Peters, 21 N.Y. 23, 78 
Am.D. 122—Stern v. Fisher, 32 
Barb. (N.Y.) 198. 

55. Adler v. Cloud, 20 S.B. 393, 42 
S.C. 272. 

56. Miss.—^Mattison y. Judd, 59 
Miss. 99. 

Tex.—Simon v. McDonald, 20 S.W. 
52, 85 Tex. 237. 

57. U.S.—^In re Walker, (D.C.Miss.) 
29 F.Cas.No.17,063, 18 Nat.Bankr. 
Reg. 66. 

N.Y.—Carpenter v. Underwood, 19 N. 
Y. 520. 
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It has also been held that a provision author¬ 
izing the assignee to dispose of the property in the 
usual course of trade does not render the assignment 
void on its face.59 

c. Distribution 

Provision may be made in the assignment for: Dis¬ 
bursements on account of expenses, compensation, and 
indemnity to the assignee; advertising for creditors; 
filing and proof of claims; and payments to creditors in 
accordance with the law and the directions of the court. 

The assignment may provide for the payment, out 
of the assigned estate, of necessary and reasonable 
expenses incurred in preparing the assignment®® or 
in executing the trust,including expenses incurred 
by the assignee in instituting, prosecuting, or de¬ 
fending suits in relation to the assigned estate®^ and 
the expense of employing attorneys or counsel, ei¬ 
ther for the purpose of prosecuting or defending 
such suits, or for advice or other assistance in the 
execution of the trust;®® but provision cannot be 
made for payment of expenses which may be incur¬ 
red by the debtor in defending suits that have been, 
or may be, brought by creditors against him,®^ or 
of expenses incurred by him in obtaining the benefit 
of the bankruptcy or insolvency laws;®® and a deed 


§ 34 

of assignment may be rendered void as a statutory 
assignment by a provision therein authorizing the 
trustee to incur expenses not warranted under tlie 
statutes.®® 

Provision may be made in the assignment for rea¬ 
sonable compensation to the assignee®*^ and agents 
and clerks necessarily employed by him in executing 
the trust.®® Also, provision may be made for in¬ 
demnifying the assignee for damages for which he 
may be made liable in the proper execution of the 
trust.®® 

Advertising for creditors. The assignee may be 
authorized to advertise for creditors and to select 
the papers for that purpose.*^® 

Filing and proof of claims. An assignment may 
properly require creditors to file claims with the as¬ 
signee before distribution; and it may require them 
to do so within a certain time, provided the time 
fixed is reasonable under all the circumstances.’^^ 
Also, reasonable provision may be made for proof 
of their claims by creditors before they shall be en¬ 
titled to payments out of the assigned estate; and 
it may be provided that no payment shall be made 
unless the assignor concedes the justice of the claim 
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Tex.—^Eicks v. Copeland, 53 Tex. 681, 
37 Am.R. 760. 

68. Ga,—^Anthony v. Price, 17 S.E. 
1024, 92 Ga. 170. 

N.Y.—Grant v. Chapman, 88 N.Y. 293 
—Carpenter v. Underwood, 19 N.Y, 
520—Stern v. Fisher, 32 Barb. 198 
—^Van Rossum v. Walker, 11 Barb, 
237. 

59. Miss.—Anderson v. Lachs, 59 
Miss. 111. 

Tex.—California Bank v. Marshall, 
23 S.W. 246, 1 Tex.Civ.App. 704. 

Va.—Taylor v. Mahoney, 27 S.E. 107, 
94 Va. 508. 

5 C.J. p 1115 note 53. 

60. Haynes v. Hoffman, 24 S.E. 103, 
46 S.C. 157—5 C.J. p 1116 note 66. 

61. N. H.—Flint v. Clinton Co., 12 
N.H. 430. 

Tex.—^IVIoody v. Carroll, 8 S.W. 510, 
71 Tex. 143, 10 Am.S.R. 734. 

5 C.J. p 1116 notes 64, 65. 

62. U.S.—Bickham v. Lake, (D.C. 
Miss.) 51 F. 892. 

Ky.—Vernon v. Morton, 8 Dana 247. 
N.Y.—Jacobs v. Remsen, 36 N.Y. 
668—^Austin v. Bell, 20 Johns. 442, 
11 Am.D. 297—Lentilhon v. Moffat, 
1 Edw. 450. 

63. Joel Bailey Davis Co. v. Au¬ 
gustus, 54 S.E. 985, 105 Va, 843—6 
C.J. p 1116 note 70. 

Provision for payment of reason¬ 
able attorney’s fees does not author¬ 
ize the payment of more than the 
law would allow in the absence of 


I such provision.—^Iselin v. Dalrymple, 
27 How.Pr,(N.Y.) 137. 

Necessity of limitation to necessary 
services 

An assignment is rendered void by 
a provision that a particular attor¬ 
ney shall be absolutely paid a fixed 
sum for future services in maintain¬ 
ing it without regard to whether 
such services shall be necessary.—> 
Little Rock Bank v. Prank, 37 S.W. 
400, 63 Ark. 16, 58 Am.S.R. 65--Sel- 
leck V. Pollock, 13 So. 248, 69 Miss. 
870—^Norton v. Matthews, 28 N.Y.S. 
265, 7 Misc. 669, affirmed 31 N.Y.S. 
1131, 11 Misc. 711—5 C.J. p 1116 note 
71. 

64. U.S.—^Bickham v. Lake, (D.C. 
Miss.) 51 F. 892—Wooldridge v. 
Irving, (C.C.Mxss.) 23 P. 676. 

Miss,—Selleck v. Pollock, 13 So. 248, 
69 Miss. 870—^Mattison v. Judd, 59 
Miss. 99. 

N.Y.—Sewall v. Russell, 2 Paige 174 
—^Mead v. Phillips, 1 Sandf.Ch. 83. 

65. Austin v. Bell, 20 Johns. (N.Y.) 
442, 11 Am.D. 297—Sewall v. Rus¬ 
sell, 2 Paige (N.Y.) 174. 

66. Brown v. Wilkes, 241 S.W. 383, 
153 Ark. 545. 

67. Arthur v. Commercial, etc., 
Bank, 17 Miss, 394, 48 Am.D. 719— 
5 C.J. p 1116 note 73. 

Amount 

(1) Where the exact compensation 
is fixed by statute, this will be con¬ 
strued to be the reasonable compen¬ 
sation contemplated by the assign¬ 
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ment.—Campbell v, Woodworth, 24 
N.Y. 304, affirming 83 Barb. 425—5 
C.J. p 1117 note 74. 

(2) The fact that the assignment 
fixes the amount of the assignee's 
compensation will not render it void, 
as the court may reduce the amount 
if it is unreasonable.—Stultz v. 
Fleming, 9 S.E. 1067, 83 Ga. 14—^In¬ 
graham V. Grigg, 21 Miss. 22. 

5 C.J. p 1117 note 75. 

68. N.Y.—^Jacobs v. Remsen, 36 N.Y. 

668 . 

Tenri.—Rindskoff v. Guggenheim, 3 
Coldw. 284. 

66. Blow V. Gage, 44 Ill. 208. 

70w Ward v. Tingley, 4 Sandf.Ch, (N. 
Y.) 476—5 C.J. p 1117 note 86. 

71. Miss.—^Robins v. Embry, Sm. & 
M. Ch. 207. 

N.Y.—^Ward v. Tingley, 4 Sandf.Ch. 
476. 

R.I.—Spencer v. Jackson, 2 R,I. 35. 
Tenn.—^Mayer v. Pulliam, 2 Head 
346. 

72. Ky.—S. Bank v. Huth, 4 B. 
Mon. 423. 

Miss.—^Robins v. Embry, Sm. & M. 
Ch. 207. 

R. I.—Spencer v. Jackson, 2 R.I. 35. 
Vt.—^Mussey v. Noyes, 26 Vt 462. 

6 C.J. p 1117 note 82. 

Oath as to the justice of claims 
may be required.—^Halsey v. Fair¬ 
banks, (C.C.Mass.) 11 P.Cas.No.5,- 
964, 4 Mason 206—^Ashurst v. Mar¬ 
tin, 9 Port.(Ala.) 566. 
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or its justice is established by suit or arbitration;^^ 
but it has been held that a provision authorizing 
the trustee to require of creditors such additional 
legal and proper evidence as he shall deem necessary 
is objectionable,74 and that an assignment is void 
vrhere it provides for payment to creditors only aft¬ 
er an accounting between them and the assignor and 
after the exact amount due them has been agreed 
on by the latter.75 

Payments to creditors. A provision directing the 


assignee to make such payments to creditors as the 
court shall direct, as provided by law, is valid; 76 
and a provision directing the distribution to be made 
in a manner inconsistent with the statute does not 
avoid the conveyance, but is surplusage which will 
be disregarded77 Where an assignment by a firm 
which includes among the preferred creditors cer¬ 
tain individual debts of one of the partners fails 
to provide for payment of the firm debts before 
the individual debts, it is void as to firm creditors,76 

7 


B. EESERVATIONS 


§ 35. In General 

Generally speaking, the assignor must not reserve 
any benefit from the property transferred. 

It is a general rule that, when an insolvent debt¬ 
or undertakes to assign all his property for the 
benefit of his creditors, he must assign the same 
absolutely, for their benefit only, and without re¬ 
serving any right in, or benefit from, the assets, 
either for himself 79 or in favor of any person not 
a creditor.^^ In an assignment by a partnership a 
reservation for the benefit of any member of the 
firm will render it fraudulent.^! 

In order to have the effect of avoiding the instru¬ 
ment the reservation must be of a benefit in the 
thing conveyed, rather than a promise of future 
benefits unconnected with the property trans- 

ferred.S2 

§ 36. Partial Assignment 

An exception of property renders the assignment par¬ 
tial, rather than general, but does not constitute a pro¬ 
hibited reservation of a benefit in the property trans¬ 
ferred. 

There is a plain and evident distinction between 
a reservation of a benefit and an exception in a 


deed of assignment; and the rule that an assign¬ 
ment is rendered fraudulent and void by any reser¬ 
vation for the benefit of the assignor does not ap¬ 
ply to an assignment which excepts from its opera¬ 
tion certain property of the assignor or which oth¬ 
erwise purports to convey only a part of his prop- 
erty.66 The effect of such an exception of prop¬ 
erty is merely to render the assignment a partial 
instead of a general assignment.84 

§ 37. Intent of Assignor 

Where an Improper reservation exists fn fact, the 
motive or Intention of the assignor may not be Important. 

An improper reservation satisfactorily established 
may render a deed of assignment fraudulent in law 
irrespective of the motive or intention of the as- 

signor.26 

§ 38. Equity of Redemption 

It Is not permissible to reserve a right or equity of 
redemption. 

In an assignment for the benefit of creditors there 
can lawfully be reserved no right or equity of re¬ 
demption,66 nor of defeasance, express 67 or im- 


73. U.S.—Hill V. Agnew, (D.C.Miss.) 
12 F. 230. 

Ark.—Ex p. Conway, 4 Ark. 302. 

Miss.—Robins v. Embry, Sm. & M. 
Ch. 207. 

74. Turner v. Drees Hardware & 
Furniture Co., 227 S.W. 1085, 207 
Mo.App. 567. 

75. Keiley v. Dusenbury, 19 Alb.L.J. 
(N.Y.) 4QS. 

76. Madison First Nat. Bank v. 
Hackett, 21 N.W. 280, 61 Wis. 335 
—5 C.J. p 1117 note 88. 

77. Reese v. Platt, 46 P. 990, 4 Kan. 
App, 801, reversing (App.) 44 P. 
31. 

78. Booss V. Marion, 29 N.E. 832, 
129 N.Y. 536—5 C.J. p 1117 note 

91. 

79. McCord-Norton Shoe Co. v. 


Brown, 289 P. 417, 131 Kan. 19— 
5 C.J. p 1142 note 61. 

Before debts are fully paid 
Any provisions for the benefit of 
the debtor before the debts are fully 
paid will avoid the assignment.— 
Boyum v, Jordan, 178 N.W. 158, 146 
Minn. 68. 

80. TJ.S.—Curtis v. Wortsman, <0.0. 
Ga.) 25 F. 893. 

N.Y.—^Nichols v. McEwen, 17 N.Y, 

22 . 

Ohio.—^Hoffman v. Mackall, 5 Ohio 
St. 124, 64 Am.D. 637. 

5 C.J. p 1143 note 62. 

81. Miss.—^Marks v. Bradley, lO Sov 
922, 69 Miss. 1. 

N.Y.—Judson v. Gardner, 4 N.Y.Leg. 
Obs. 424. 

5 C.J. p 1143 note 66. 
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82. Craft v. Bloom, 59 Miss. 69, 42" 
Am.R. 351. 

83. Ala.—Long v. Campbell, 32 So. 
591, 133 Ala. 353. 

N.Y.—^Wilkes v. Ferris, 5 Johns. 335, 
4 Am.D. 364. 

Tex.—^Eicks v. Copeland, 53 Tex. 581, 
37 Am.R. 760. 

5 C.J. p 1143 note 68. 

84. Iowa.—^Meeker v. Sanders, 6 
Iowa 61. 

Tex.—^Baldwin v. Feet, 22 Tex. 708, 
75 Am.D. 806. 

85. Baum v. Pearce, 7 So. 548, 67 
; Miss. 700. 

88. Maclaren v. Kramar, 144 N.W. 
85, 26 N.D. 244, 50 L.R.A.(N.S.) 714 
—5 C.J. p 1144 note 71. 

87. U.S.—Dubuque Nat. Bank v. 
, Weed. (C.C.Wis.) 57 F. 513. 
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plied,** remaining in the debtor*® or any creditor 
of his,®® that may be availed of by any process at 
law or in equity. 

§ 39. Possession, Use, or Control of Property 

The assignor may not reserve the right to dispose 
of, lease, mortgage, or pledge the assigned property; 
nor may he reserve the right to remain In possession or 
control, unless such possession or control by him will be 
to the benefit, rather than the detriment, of the creditors 
or they consent thereto. 

11^ An assignor cannot by the deed of assignment for 
the benefit of his creditors vest title in the as¬ 
signee and at the same time reserve the right to 
dispose of the property.^i An assignment is fraud¬ 
ulent and void where it reserves to the debtor the 
power to make leases of the property.^2 Also, a 
reservation by the assignor of the power to borrow 
money on the security of the assigned property, or 
a provision for future advances of money or prop¬ 
erty on the security thereof, renders an assignment 
fraudulent and void on its face.^s 
*"*' A provision in an assignment, for benefit of cred¬ 
itors permitting the assignor to remain in the pos¬ 
session or control of the assigned property, vitiates 
the assignment where such possession or control 
will hinder and delay the creditors or inure to the 
benefit of the assignor,94 but not where it will be 
beneficial, rather than detrimental, to the creditors 
or they consent thereto.95 Whether such a provi¬ 
sion is for the benefit of the assignor or for the 
benefit of the creditors is generally a question of 
fact for the jury.96 In a number of cases it has 
been held that an assignment is not rendered fraud¬ 
ulent and void on its face by a provision for the 


assignor’s remaining in possession until the sale of 

the property.97 

Continuance of business by assignor. Where it 
is provided that the assignor shall remain in pos¬ 
session of the assigned property and continue the 
selling and buying of goods in the usual course of 
business, the assignment will ordinarily be declared 
void; 98 but where the circumstances are such that 
it will clearly be best for the interests of the cred¬ 
itors for the assignor to continue his business as 
the agent of the assignee, and under his direction 
and control, an assignment is not invalid because 
it contains a provision therefor,99 

§ 40. Support of Assignor or Family 

In the absence of assent by all creditors, the assignor 
may not reserve a right to appropriate or use any part 
of the assigned property, or the proceeds of a sale there¬ 
of, for the support of himself or his family. 

An assignment for the benefit of creditors is 
fraudulent and void where any part of the property 
covered by the assignment, or the proceeds of a 
sale thereof, is appropriated to the support of the 
debtor or his family, or where he reserves the right 
to use any portion of it for the benefit of himself 
or his family, to the detriment of his creditors.^ 
The rule is otherwise, however, where all the cred¬ 
itors assent to the reservation.^ 

§ 41. Surplus 

The courts are agreed that a reservation of the sur¬ 
plus, If any, to the assignor after the payment of all 
debts does not invalidate the assignment; but they are 
divided on the question of whether or not the as¬ 
signment Is Invalidated by a reservation of the surplus 


Ark.—Penzel Co. v. Jett, 16 S.W. 120, 
54 Ark. 428. 

88. Mo.—Jaffrey v. Mathews, 25 S. 
W. 187, 120 Mo. 317—Hargadine v. 
Henderson, 11 S.W. 218, 97 Mo. 
375. 

Tex.—Scott V. McDaniel, 3 S.W. 291, 
67 Tex. 315. 

89. Buell V. Buckingham, 16 Iowa 
284, 85 Am.D. 516. 

90. Ala.—Kinnard v. Thompson, 12 
Ala. 487. 

Ark.—Tapp, etc., Co. v. Williams, 103 
S.W. 161, 83 Ark. 182—Collier v. 
Davis, 1 S.W. 684, 47 Ark. 367, 58 
Am.R. 758. 

91. Turner v. Drees Hardware & 
Furniture Co., 227 S.W. 1085, 207 
Mo.App. 567. 

92. Green v. Trieber, 3 Md. 11. 
Right to collect rents 

In one case it was conceded for 
the purposes of the action, but not 
decided, that a reservation permit¬ 
ting the assignor to collect for him¬ 
self the rents of the property until 


such time as it can be sold would, 
under proper circumstances, be in 
violation of the rights of a creditor. 
—Conley v. Miller, 208 P. 17, 120 
Wash. 548. 

93. Md.—Green v. Trieber, 3 Md. 

11 . 

N.Y.—Sheldon v. Dodge, 4 Den. 217. 
Tenn.—^Peacock v. Tompkins, Meigs 
317. 

Va.—Sheppard v. Turpin, 3 Gratt. 

(44 Va.) 373. 

5 C.J. p 1144 note 79. 

94. Ala.—^Lockhart v. Wyatt, 10 
Ala. 231, 44 Am.D. 481. 

N.J.—Knight v. Packer, 12 N.J.Eq. 
214, 72 Am.D. 388. 

Ohio.—^Hoffman v. Mackall, 5 Ohio 
St. 124, 64 Am.D. 637. 

5 C.J. p 1144 note 81. 

95. Conley v. Miller, 208 P. 17, 120 
Wash. 548—5 C.J. p 1145 note 83. 

96. U.S.—^Peters v. Bain, (Va.) 10 
S.Ct. 354, 133 U.S. 670, 33 L.Ed. 
696. 


Mo.—Thompson v. Poerstel, 10 Mo. 
App. 290. 

N.C.—^Young V. Booe, 33 N.C. 347— 
Cannon v. Peebles, 24 N.C. 449— 
Moore v. Collins, 14 N.C. 126. 

Tex.—^Howerton v. Holt, 23 Tex. 51— 
Cleveland v. Empire Mills, 25 S.W. 
1055, 6 Tex.Civ.App. 479. 

97. Ala.—Perry Ins., etc., Co. v. 
Foster, 58 Ala. 502, 29 Am.R. 779. 

Ark.—^Hempstead v. Johnston, 18 
Ark. 123, 65 Am.D. 458. 

5 C.J. p 1145 note 85. 

98. Fairchild v. Hunt, 14 N.J.Eq. 
367—5 C.J. p 1145 note 88. 

99. N.C.—^Young v. Booe, 33 N.C. 
347. 

Va.—Kevan v. Branch, 1 Gratt. (42 
Va.) 274—Janney v. Barnes, 11 
Leigh (38 Va.) 100. 

5 C.J. p 1146 note 89. 

1. Hurst V. Leckie, 34 S.E. 464, 97 
Va. 550, 75 Am.S.R. 798—5 C.J. p 
1144 note 76. 

2. Green v. Trieber, 3 Md. 11. 
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to the assignor after payment of a part only of the 
creditors. 

Although it is unnecessary,^ a provision in an 
assignment for the benefit of creditors that the 
surplus, if any, after the payment of all debts shall 
be paid to the assignor is a provision only for what 
he will be entitled to under the law and does not 
invalidate the assignment.'^ So also an assignment 
is not invalid, at least as against subsequent credi¬ 
tors, because it reserves the surplus to the wife of 
the assignor 5 or provides that it shall be turned 
over to the assignor instead of being paid into 
court as provided by statute.® The foregoing rules 
are limited in their operation to mere reservations; 
they do not cover reservations coupled with onerous 
conditions.'^ 

Before payment of all debts. In some cases the 
courts have gone even further and held that a pro¬ 
vision for payment of any surplus to the assignor 
does not necessarily invalidate the assignment, even 
when the assignment is for the benefit of a particu¬ 
lar creditor or particular creditors and requires the 
surplus to be paid to the assignor before the pay¬ 
ment of other creditors.® In other cases, however, 
an assignment has been considered invalidated by a 
reservation of the surplus for the benefit of the 
assignor after payment of the consenting or releas¬ 
ing creditors, or after payment of a part only of 
the creditors,9 as the effect of such an assignment 
is to withdraw the property of the debtor from 
legal process, and to compel creditors to await the 
execution of the trust, before they can reach the 
surplus reserved to the former, and therefore they 


are necessarily hindered and delayed, and conse¬ 
quently in legal contemplation defrauded.^® Where 
the latter view has been taken, it has been held 
that the assignment is void if no provision at all 
is made as to the surplus, since there is, in such a 
case, an implied reservation of the same to the as- 
signor.ii 

It has been held that an assignment with prefer¬ 
ences, reserving the surplus to the assignor before 
all debts are paid, is void on its face, and cannot 
be made good by showing that the preferred debts 
exceed the value of the property and that there will 
therefore be no surplus but the contrary has 
also been held.^® 

An assignment by partners of the partnership 
property in trust to pay the partnership debts is 
not invalidated by a provision for payment of the 
surplus, if any, to them, without any provision for 
payment of individual debts but where the as¬ 
signment embraces individual property as well as 
firm property, a reservation of the surplus before 
payment of individual creditors will render the as¬ 
signment void in those jurisdictions wherein it is 
held that the surplus cannot be reserved before pay¬ 
ment of all the debts.l® 

§ 42. Exemptions 

Property which Is exempt by law from execution may 
be reserved or excepted. 

An assignor for the benefit of his creditors may 
except or reserve property which is exempt by law 
from execution,1® especially where the right to do 


3. Love V. Clayton, 134 A. 422, 287 
Pa. 205. 

4. Idaho.—^Rodgers v. Boise Ass'n 
of Credit Men, 196 P. 213, 33 Idaho 
513, 23 A.L.R. 195. 

Wash.—Conley v. Miller, 208 P. 17, 
120 Wash. 548. 

5 C.J. p 1146 note 90. 

5. Vance v. Smith, 2 Heisk,(Tenn.) 
343. 

6. Cunningham v. Norton, (Tex.) 8 
S.Ct 804, 125 U.S. 77, 31 L.Ed. 624. 

7. D.C.—^Kansas City Packing Co. v. 
Hoover, 1 App.D.C. 268. 

Ind.—^McFarland v. Birdsall, 14 Ind. 
126. 

8. Ala.—^Perry Ins., etc., Co. v. Fos¬ 
ter, 68 Ala, 502, 29 Am.R. 779. 

Ill.—Finlay v. Dickerson, 29 Ill. 9— 
Conkling v. Carson, 11 Ill. 503. 

Ky.—^Ely v. Hair, 16 B.Mon, 230. 

Me.—Todd v. Bucknam, 11 Me. 41. 
Mass.—^Andrews v. Ludlow, 6 Pick. 
28. 

Minn.—^Matter of Mann, 19 N.W. 347, 
32 Minn. 60. 

Miss.—Anderson v, Lachs, 59 Miss. 

111 . 


Mo.—Johnson v. McAllister, 30 Mo. 
327. 

Neb.—Lininger v. Raymond, 2 N.W. 
359, 9 Neb. 40. 

N.H.—Haven v. Richardson, 5 N.H. 
113. 

N.C,—Burgin v. Burgin, 23 N.C. 463. 
Ohio.—Floyd v. Smith, 9 Ohio St. 
546, 

Pa.—Mechanics’ Bank v. Gorman, 8 
Watts & S. 304. 

R.I,—^Dockray v. Dockray, 2 R.I. 547. 
Va.—Skipwith v. Cunningham, 8 
Leigh (35 Va.) 271, 31 Am.D. 642. 
6 C.J. p 1146 note 94. 

8. M. L. Barrett & Co. v. Chilton, 
264 S.W. 802, 304 Mo. 679, affirming 
(App.) 241 S.W. 434—5 C.J. p 1147 
note 95. 

Amount of surplus 

The rule obtains regardless of 
whether the surplus Is large or 
small.—Leitch v. Hollister, 4 N.Y. 
211 . 

Reservation violates statutes of 
some states.—^Brekke v. Crew, 178 N. 
W. 146, 43 S.D. 106. 
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10. Leitch v. Hollister, 4 N.T. 211. 

11. Mich.—Pierson v. Manning, 2 
Mich. 445, distinguished Palmer v. 
Mason, 3 N.W. 945, 42 Mich. 146. 

N.Y.—^Doremus v. Lewis, 8 Barb. 124. 
Vt.—^Dana v. Lull, 17 Vt. 390. 

12. Leitch v. Hollister, 4 N.Y. 211— 
Barney v. Griffin, 2 N.Y. 365— 
Goodrich v. Downs, 6 Hill (N.Y.) 
438. 

13. Richards v. Levin, 16 Mo. 596. 

14. N.Y.—Collumb v. Read, 24 N.Y. 
605—Collomb v. Caldwell, 16 N.Y, 
484—Bogert v. Haight, 9 Paige 297. 

Pa.—^Hubler v. Waterman, 33 Pa. 
414. 

S.C.—Trumbo v. Hamel, 8 S.E. 83, 29 
S.C. 520. 

15. Collomb V. Caldwell, 16 N.Y. 
484—^Wheeler v. Childs, 48 N.Y.S, 
1023, 22 App.Div. 613—5 C.J. p 
1148 note 3. 

18. Pennsylvania Knitting Co. v. 
Bibb Mfg. Co., 21 Pa.Co. 537—Af- 
flerbach's Est., 7 Pa,Co, 167—5 C. 
J. p 1148 note 5. 
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so is expressly conferred by statute.!*^ The reser¬ 
vation may be made in general terms (infra § 111); 
and neither it nor the assignment is invalid, because 
it designates an irregular mode of setting apart 
the property,IS ^or because there is no property to 
which it is properly applicable,as where, by mis¬ 
take, the assignor reserves as exempt the property 
of another.20 A provision reserving to the gran¬ 
tor’s wife dower in the land conveyed is inopera¬ 
tive, but it does not avoid the deed.^^ 

Where the statute exempts property only, a res¬ 
ervation of an exemption in money out of the pro¬ 
ceeds of sales by the assignee is allowed in some 
jurisdictions,^^ and disallowed in others.23 

In assignment of partnership, or both partnership 
and individual, property. In an assignment of both 
partnership and individual property an exception 
may be made of such individual property as is 

exempt.24 

In some jurisdictions a firm may make an as¬ 
signment and reserve exemptions out of the part¬ 
nership property.25 In other jurisdictions such res¬ 
ervations are not allowed; but even in such ju¬ 
risdictions a reservation in a firm assignment of 
such articles as may be exempt by law does not 
render the assignment void, although the reserva¬ 
tion is nugatory and may be treated as surplusage.^^ 

§ 43. Control over Assignment 

It Is not permissible for the assignor to reserve power 
to revoke or amend the assignment, subsequently declare 


§ 43 

or change uses, or In any way change the rights of the 
parties beneficially interested without their consent. 

It is a well settled principle of law that assign¬ 
ments for the benefit of creditors shall definitely 
fix the rights of the parties beneficially interested 
and that nothing shall be left subject to the discre¬ 
tion or future control of the assignor.28 

Power to declare uses generally. A deed of as¬ 
signment which reserves to the assignor the pow¬ 
er subsequently to declare uses is invalid.29 

Power as to preferences. It has been held by 
most courts that an assignment cannot properly re¬ 
serve to the assignor the right subsequently to de¬ 
clare or change preferences, nor can it confer on 
any other person the power to do so,30 even though 
it is provided that the preference is to be declared 
within a certain fixed time; 3i but it has also been 
held that the question whether such a reservation 
was inserted with fraudulent intent is one for the 
jury, and not for the court.33 Where the assign¬ 
ment itself fixes the preferences as far as the as¬ 
signor is concerned, it is not invalid because they 
depend on some act of the creditors, as on assent 
and notice within a certain time; 33 and the fact 
that the assignment prescribes a mode for deter¬ 
mining in the future the privileged debts does not 
invalidate it.34 

Power to amend or revoke. An assignment is 
fraudulent and void on its face where the assignor 
reserves the power to revoke, alter, or amend it^ 
and to resume possession of the property; the effect 


17. Bangs v. Fadden, 64 N.W. 78, 6 
N.D. 92. 

18. Davis V. Smith, 18 S.E. 53, 113 
N.C. 94. 

18. Ark.—^Baker v. Baer, 28 S.W. 28, 
59 Ark. 503. 

iq-eb.—Miller v. Waite, 80 N.W. 907, 

59 Neb. 319, affirmed 83 N.W. 355, 

60 Neb. 431. 

Wis.—^Dubuque First Nat Bank v. 
Baker, 32 N.W. 523, 68 Wis. 442. 

20. U.S.—^Belt V. Robinson, (Ind.T.) 
63 F. 90, 11 C.C.A. 39. 

Ind.T.—^Robinson v. Belt, 51 S.W. 
975, 2 Ind.T. 360. 

21. Carter v. Cocke, 64 N.C. 239. 

22. N.C.—Blair v. Brown, 21 S.E. 
434, 116 N.C. 631—^Morehead Bank¬ 
ing Co. V. Whitaker, 14 S.E. 920, 
110 N.C. 345. 

S.C.—^Adler v. Cloud, 20 S.E. 393, 42 
S.C. 272. 

23. King V. Ruble, 16 S.W. 7, 64 
Ark. 418. 

24. Ala.—^Flournoy v. Lyon, 62 Ala. 
213. 

Fa.—Matter of Lippincott, S Phila. 
236. 


25. Davis V. Smith, 18 S.E. 53, 113 
N.C. 94—5 C.J. p 1149 note 16. 

28. Ind.—^Ex p. Hopkins, 2 N.E. 587, 
104 Ind. 157. 

Minn.—^Prosser v. Hartley, 29 N.W. 
156, 35 Minn. 340. 

Wis.—Lament v. Wootton, 59 N.W. 

456, 83 Wis. 107. 

5 C.J. p 1149 note 17. 

27. Kan.—^McFarland v. Bate, 25 P. 
238, 45 Kan, 1, 10 L.R.A 521— 
Dodd V. Hills, 21 Kan. 707, distin¬ 
guishing Clark V. Robbins, 8 ICan. 
574—Guptil V. McFee, 9 Kan. 30. 

Wis.—Severson v. Porter, 40 N.W. 

577, 73 Wis. 70. 

5 C.J. p 1149 note 18. 

23. La.—Fellows v. Vicksburg Com¬ 
mercial, etc.. Bank, 6 Rob. 246. 
Mich.—^Pierson v. Manning, 2 Mich. 
445. 

N.T.—Smith v. Howard, Sheld. 6, 20 
How.Pr. 121. 

28. Ala.—Gazzam v. Poyntz, 4 Ala. 
374, 37 Am.D. 746. 

Conn.—Harvey v. Mix, 24 Conn. 406. 
Mich.—^Pierson v. Manning, 2 Mich. 
445. 

Miss.—Robins v. Embry, Sm, & M. 
Ch. 207. 
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N.J.—Owen v. Arvis, 26 N.J.Law 22* 
N.T.—^Averill v. Loucks, 6 Barb. 470* 
N.C.—Cannon v. Peebles, 26 N.C. 204. 
Pa.—^Mitchell v. Stiles, 13 Pa. 306. 
Tex.—^McWilliams v. Cornelius, 17 S* 
W. 767, 66 Tex. 301. 

6 C.J. p 1149 note 24. 

30. Ala.—Gazzam v. Poyntz, 4 Ala* 
374, 37 Am.D. 745. 

Conn.—^Harvey v. Mix, 24 Conn. 406. 
Md.—Green v. Trieber, 3 Md. 11. 
Miss.—^Polkinghorne v. Martinez, 8 
So. 742, 65 Miss. 272. 

Mo.—State v. Benoist, 37 Mo. 500. 
N.J.—Owen v. Arvis, 26 N.J.Law 22i 
N.T.—Maack v. Maack, 2 N.T.S. 506, 
49 Hun 507. 

Pa.—Mitchell v. Stiles, 13 Pa. 306. 
Tex.—^Moody v. Paschal, 60 Tex. 483. 
5 C.J. p 1149 note 26. 

31. Averill v. Loucks, 6 Barb. (N.T.) 
470. 

32. Cannon v. Peebles, 26 N.C. 204 

33. Ward v. Tingley, 4 Sandf.Ch. 
(N.T.) 476. 

34 Halsey v. Fairbanks, (C,C 
Mass.) 11 P.Cas.No.5,964, 4 Masoi 
206. 
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of such a reservation is to give him control over 
the property, and necessarily to hinder and delay 
creditors.^® However, where the assignee is also a 
creditor, an oral grant by the assignee to the as¬ 
signor of two weeks’ time to meet the assignee’s 
claim was held not prejudicial to creditors and did 
not render the assignment invalid.36 

Power to change assignee, A reservation of 
power to remove the assignee with the consent of 
the creditors is valid; ^7 but a provision reserving 
to the assignor power to remove the trustee or 
trustees at his pleasure without the consent of a 
majority of the creditors will defeat the assign¬ 
ment as to creditors who are seeking to enforce 
their claims.^s It has been held that an assign¬ 
ment which reserves the power to the assignor to 
appoint another assignee, if the one first named 
declines to act, is not thereby rendered void, for 
such a course would prevent the delay of an ap¬ 
plication in equity and would ordinarily be bene¬ 
ficial to creditors; 39 but that the reservation of a 
right to name the successor of the trustee in case 
the trustee named in the assignment wishes to re¬ 
sign the trust is objectionable in that it might be 
so exercised as to nullify the power of the court 
to remove the trustee and appoint another on the 
application of creditors.'*® An assignment to a per¬ 
son named ^'and successors” is not invalid, as it 
does not confer on the assignor any power to re¬ 
move the assignee and appoint his successor.^1 

Power as to closing trust. It has been held, on 
the one hand, that an assignment is rendered void 
by a provision leaving it to the discretion of the 
assignor to say when the trust shall be closed,^^ 
and, on the other hand, that a reservation of power 
to require the trustees to close up the business does 
not invalidate the deed.*3 


§ 44. Evidence as to Reservations 

Unless precluded by statute from so appearing, an 
improper reservation may appear otherwise than on the 
face of the instrument; but it will not be presumed. 

A reservation which renders the assignment void 
may appear otherwise than on the face of the in¬ 
strument.'** However, under some statutes, where 
the declaration of trust was made in writing, the 
fact that additional instructions, containing reser¬ 
vations, were given or agreed on orally is imma¬ 
terial unless it was also agreed that such instruc¬ 
tions should be incorporated in the written declara¬ 
tion of trust.*® 

Where there is room for presumptions, ordinarily 
a proper,*® but not an improper,*7 reservation will 
be presumed. Even where a particular reservation 
is a badge of fraud, it is open to explanation and 
the presumption arising therefrom may be re¬ 
butted.*® 

§ 45. Operation and Effect of Reservations 

An improper reservation invalidates the assignment 
as to creditors who are injured by the reservation and 
do not consent to the assignment or accept benefits 
thereunder. Where the reservation affects only a separa¬ 
ble portion of the property assigned, the transfer of the 
remainder may be upheld. 

An assignment for the benefit of creditors which 
contains an improper reservation is void as to all 
creditors of the assignor who do not consent there¬ 
to.*® However, a reservation cannot be complained 
of or attacked by a particular creditor who is not 
injured thereby®® or who is estopped to attack it 
by acceptance of benefits under the assignment.®^ 
Where no property is exempted by the assignor, or 
where the deed attempts to exempt certain prop¬ 
erty and fails, no one but the assignor can com¬ 
plain.®® 

Where several pieces of property are transferred 


35. Hurst V. Leckie, 34 S.E. 464, 97 
Va. 550, 76 Am.S.R. 798—5 C.J. p 
1150 note 32. 

3©. Smith V. Allen, 24 P.(2d) 1043, 
144 Or. 261. 

37. Wright v. Thomas, (C.C.Ind.) 1 
F. 716, 9 Biss. 244. 

30, La.—^Fellows v. Vicksburg Com¬ 
mercial, etc.. Bank, 6 Rob. 246. 
Miss.—Robins v. Embry, Sm. & M. 
Ch. 207. 

N.T.—^Riggs V. Murray, 2 Johns.Ch. 
665, reversed on other grounds 16 
Johns. 571. 

Tex.—^McCormack v. Bignall, 1 Tex. 
App.Civ.Cas. § 760. 

3g. Conn.—^Vansands v. Miller, 24 
■“t&nn. 180 . 

Mis&T-Smith v. Bowdre, 13 So. 829, i 


69 Miss. 692—^Robins v, Embry, 
Sm. & M.Ch. 207. 

5 C.J. p 1150 note 35. 

40. Planck V. Schermerhorn, 3 Barb. 
Ch.(N.T.) 644—5 C.J. p 1150 note 
36. 

41. Langdon v. Thompson, 25 Minn. 
509. 

42. Renton v. Kelly, 49 Barb.(N.T.) 
536. 

43. Bowling v. Davidson, 69 S.E. 
368, 107 Va. 389. 

44. Platt V. Brown, 16 Pick. (Mass.) 
653—Harris v. Sumner, 2 Pick. 
(Mass.) 129. 

45. National Bank of California at 
Los Angeles v. Exchange Nat. 
Bank of Long Beach, 199 P. 1, 186 
Cal. 172. 


46. Wooldridge t. Irving, (C.C. 
Miss.) 23 P. 676. 

47. Blow V. Gage, 44 Ill. 208. 

48. Howerton v. Holt, 23 Tex. 51. 

49. Mo.—Turner v. Drees Hardware 
& Furniture Co., 227 S.W. 1085, 207 
Mo.App. 567. 

Pa.—Pennsylvania Knitting Co. v. 

Bibb Mfg. Co., 21 Pa.Co. 537. 
S.D.—Brekke v. Crew, 178 N.W. 146, 
43 S.D. 106. 

50. Conley v. Miller, 208 P. 17, 120 
Wash. 548. 

51. Royster v. Heck, 94 S.W. 8, 29 
Ky.L. 634. 

52. Union Sav. Bank, etc., Co. v. 
Indianapolis Lounge Co., 47 N.E. 
846, 20 Ind.App. 325. 
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and there are secret reservations as to some, hut 
not as to other, portions, the court will segregate 
the property and uphold the transfer of that por¬ 
tion concerning which there are no secret reser¬ 
vations.®^ 

An exception from the property conveyed of 


“suits for damages now pending” does not apply 
to a pending suit against the assignor, especially 
where the assignor, assignee, and plaintiff in the 
pending suit enter into a stipulation that the litiga¬ 
tion shall continue and any judgment recovered by 
plaintiff shall be considered a valid claim.®^ 


C. PREFERENCES 


§ 46. Right to Prefer Creditors in General 

A debtor has a right at common law to prefer one 
creditor over another. 

At common law a debtor has a right to prefer one 
creditor over another.®® The right to prefer cred¬ 
itors is a necessary result of the absolute dominion 
and jus disponendi which a man has over his own 
property.®® In the exercise of his right to pre¬ 
fer, the assignor may postpone a particular claim.®'^ 

In partial assignments. While it is the rule that, 
where a debtor purports to make a general assign¬ 
ment and to declare preferences therein, he must 
make a full and unconditional surrender of all his 
property,®® nevertheless, where a partial assignment 
is permissible, the debtor may, in such an assign¬ 
ment, exercise his common-law right to give pref¬ 
erences.®® 

Nature of debt preferred generally. Where a 
debtor has a right to give preferences, he may pre¬ 
fer in an assignment any debt that he honestly 
owes.®® 


§ 47. Statutory Provisions 

a. Provisions allowing preferences 

b. Provisions prohibiting preferences 

a. Provisions Allowing Preferences 

Effect win be given to statutes which coincide with 
the common-law rule. 

Statutes expressly allowing a debtor to prefer 
one creditor over another will be accorded effect.®^ 
Such statutes are consistent with the common-law 
rule; and they are not interfered with or disturbed 
by other statutes intended to safeguard the ad¬ 
ministration of general assignments in the interest 
of economical and fair distribution.®® 

b. Provisions Prohibiting Preferences 

Different views have been taken as to whether a 
statute forbidding preferences should receive a strict or 
liberal construction, and as to whether a violation thereof 
renders the entire assignment or only the preferences 
void. 

Statutes forbidding preferences will, when ap¬ 
plicable, be accorded effect; ®® but they are ap- 


53. Conley v. Miller, 208 P. 17, 120 
Wash. 548. 

54. Riniker v. McHugh, (Iowa) 183 
N.W. 465. 

55. Colo.—McMullin v. Keogh-Doyle 
Meat Co., 42 P.(2d) 463, 96 Colo. 
298. 

Ill. —Siegel, for Use of American 
Glass Co. V. Liberty Trust & Sav¬ 
ings Bank, 272 Ill.App. 43. 

Wash.—^Hurwitz v. Starwich, 226 P. 
122, 130 Wash. 1—Conley v. Miller, 
208 P. 17, 120 Wash. 548. 

Wis.—^Mayfield Woolen Mills v. 
Goodrich & Martineau Co., 207 N. 
W. 954, 189 Wis. 406, followed in 
I. Fleischer & Sons v. Goodrich & 
Martineau Co., 207 N.W. 956, 189 
Wis. 412, Herman Weiss Co. v. 
Goodrich & Martineau Co., 207 N. 
W. 956, 189 Wis. 413, and Pollack 
V. Wilhelm, 208 N.W. 800, 190 Wis. 
165. 

6 C.J. p 1150 note 39. 

Giving of priority to consignment 
creditors, or those of like status, al¬ 
though not expressly authorized by 
New Jersey Assignment Act, is not 
violative of its policy (1 Comp.St. 
U^IO] p 114 et seq J 1 et seq Comp. 


St.Suppl.[19303 § 12—6 et seq).— 

Judd V. J. W. Forsinger Co., 186 A. 
525, 117 N.J.Law 35. 

Criticism of rule 

The common-law rule allowing an 
insolvent debtor to prefer one credi¬ 
tor to the postponement of another 
has been the subject of severe criti¬ 
cism by the courts generally and has 
been condemned as repugnant to the 
principles of justice and equity.— 
Beers v, Lyon, 21 Conn. 604—^Pin- 
gree v. Comstock, IS Pick.(Mass.) 46 
—Barney v. Griffin, 2 N.Y. 365—5 C. 
J. p 1151 note 43. 

5 S. XJ.S.—^Bstes v. Gunter, (Miss.) 
7 S.Ct. 1275, 122 U.S. 450, 30 L.Ed. 
1228—Brashear v. West, (Ky.) 7 
Pet, 608, 8 L.Ed. 801. 

Mich.—Hollister v. Loud, 2 Mich. 
309. 

Miss.—^Eldridge v. Phillipson, 68 
Miss. 270. 

Ohio.—Rouse v. Merchants' Nat 
Bank, 22 N.E. 293, 46 Ohio St 493, 
15 Am.S.R, 644, 5 L.R.A. 378. 

57. Ark.—^Ex p. Conway, 4 Ark. 302. 
Miss.—Ingraham v. Grigg, 21 Miss. 
22 . 


N.T.—^Bellows V. Patridge, 19 Barb. 
176. 

58. Ga.—Turnipseed v. Schaefer, 76 
Ga. 109, 2 Am.S.R. 17. 

Md.—^American Exch. Bank v. Inloes, 

7 Md. 380. 

5 C.J. p 1153 note 61. 

5©. Bradberry v. Adams, 70 So. 697, 
110 Miss. 581—5 C.J. p 1153 note 
62. 

60. Ky.—^Reinhard v. State Bank, 6 
B.Mon. 252. 

N’.Y.—^McCartney v. Welch, 61 N.T. 

626, affirming 44 Barb. 271. 

5 C.J. p 1159 note 12. 

61. Phillips V. Phillips, 204 N.W. 
985, 53 N.D. 66—5 C.J. p 1153 note 
60. 

QQu Phillips V. Phillips, supra. 

63. U.S.—^Irwin v. Maple, (C.C.A. 
Ohio) 252 F. 10. 

Pa.— ^Fidelity Trust Co. v. Union 
Nat Bank of Pittt 'oargh, 169 A. 
209, 313 Pa. 467, certiorari denied 
Union Nat Bank of Pittsburgh v. 
Fidelity Trust Co., 54 S.Ct. 530, 291 
U.S. 680, 78 L.Ed. 1068. 

5 C.J. p 1152 note 44. 
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plicable only to sucli assignments or transactions 
as come within their terms.®^ According to one 
theory, such statutes, being in derogation of the 
common law, should be strictly construed, and will 
apply only where the instrument can fairly and 
legitimately be said to possess all the essential ele¬ 
ments of an assignment; ^5 but, according to an¬ 
other view, such statutes are remedial in their na¬ 
ture, and must be liberally construed, so as to ad¬ 
vance the remedy they provide and prevent the 
preference they prohibit.^® Some,®*^ but not oth¬ 
er,® ^ statutes of this nature are construed to pro¬ 
hibit preferences in partial assignments. 

Effect of prohibited preference. Different rules 
prevail in the various jurisdictions as to the effect 
of a preference made in contravention of a statu¬ 
tory prohibition. In some jurisdictions the statutes 
are so worded and construed as to give a prefer¬ 
ence the effect of avoiding the entire assignment.®^ 
In one state an assignment containing preferences 
is void only as to those creditors who become par¬ 
ties to the assignment; ^0 ^nd in another state an 
assignment with preferences can be avoided only 
by creditors proceeding, under the Bankruptcy Law, 
to have the assignor declared a bankrupt.'^! 

In other jurisdictions, when the assignment con¬ 
tains preferences prohibited by law, the assignment 
itself is not invalid, but the instrument, whatever 
may be its provisions, operates as a general assign¬ 


ment equally for the benefit of all the creditors, 
the preferences only being considered void and of 
no effect.'^2 Accordingly creditors attempted to be 
unlawfully preferred by a transaction separate from 
the assignment are entitled to share pro rata with 
all the other creditors.*^® In some of these juris¬ 
dictions the preference will not be deemed void un¬ 
til it has been so declared in a proceeding insti¬ 
tuted for that purpose,and only those creditors 
who are not named in the assignment, or those who 
have not assented to it, have the right to claim 
that it shall inure to the benefit of all the cred- 
itors.*^® Under the statutes of some jurisdictions, 
the effect of a preference is to convert the debtor's 
property into a trust fund to be administered by 
the court,provided the assignment is otherwise 
valid.'^'^ 

§ 48. Intent of Assignor 

Where there Is a right to prefer, a fraudulent Intent, 
but not a mere Intent to prefer. Is fatal. Where there 
Is no right to prefer, an Intent to prefer Is determinative 
of Invalidity, irrespective of the absence or existence of 
fraudulent Intent. 

Preferences, when allowed or not prohibited by 
statute, are valid when, and only when, they are 
made in good faith and without fraudulent intent.*^® 
However, preferences are no doubt always made 
from private or secret motives or inducements op¬ 
erating on the mind of the grantor; and neither 


©4. N.T.—^Tompkins v. Penn Yan 
First Nat. Bank, 18 N.Y.S. 234. 

Pa.—Shafer's Bst, 8 Pa.Dist 221. 

5 C.J. p 1152 notes 44 [a], 46. 

65. Mich.—Oshkosh Nat. Bank v. 
Ironwood First Nat Bank, 69 N, 
W. 231, 100 Mich. 485. 

S.C,—^Vemer v. McGhee, 2 S.B. 113, 
26 S.C. 248, 607. 

5 C.J. p 1152 note 48. 

68. U.S.—^Wyman v. Mathews, (C.C. 
S.B.) 53 F. 678—^Hahn v. Salmon, 
(C.C.Or.) 20 F. $01. 

Ga.—Crittenden v. Coleman, 70 Ga. 
293. 

N.Y.—Spelman v. Freedman, 29 N. 
E. 765, 130 N.Y. 421, affirming 7 N. 
Y.S. 698, 54 Hun 409. . 

5 C.J. p 1152 note 49. 

67. Del.—^Brown v. Wilmington, etc.. 
Leather Co., 74 A. 1105. 

Mo.—Johnson v. McAllister, 80 Mo. 
327. 

Pa.—^Miners' Nat Bank's Appeal, 67 
Pa. 193—^Matter of Bryden, 18 
Phila. 626. 

68. Ala,—tinman v. Schloss, 25 So. 
739, 122 Ala. 461. 

Colo.—Campbell v. Colorado Coal, 
etc., Co., 10 P. 248, 9 Colo. 60. 
Ind.—^Harseim v. Booth, 33 N.E. 
1016, 134 Ind. 281. I 


Iowa,—^Bradley v. Bailey, 64 N.W. 
758, 95 Iowa 745. 

N.H.—^Danforth v. Denny, 25 N.H. 
155, 

Or.—Ladd v. Johnson, 49 P. 756, 32 
Or. 195. 

6 C.J. p 1153 note 63. 

09. Del.—Sussex Trust Co. v. Ba¬ 
con. 102 A. 785, 11 Del.Ch. 380. 
S.C.—Marion v. Weston, 119 S.E. 682, 
126 S.C. 65. 

6 C.J. p 1162 note 67. 

70- Hanscom v. Buffum, 66 Me. 246 
—^Berry v. Cutts, 42 Me. 445. 

71- Ford V. Hayes, 25 P. 649, 1 Ariz. 
229. 

72. Pa.—^In re Huff’s Estate, 149 A. 
179, 299 Pa. 200. 

W.Va.—^Westinghouse Lamp Co. v. 

Ingram, 74 S.E. 941, 70 W.Va. 664. 
5 C.J. p 1163 note 70. 

ConstitntloiLality 

A statute broadly providing for 
the distribution pro rata among all 
creditors of any property transferred 
or conveyed for the purpose of pre¬ 
ferring one or more creditors was 
held unconstitutional as depriving a 
solvent debtor of the right to pay or 
satisfy any debt by the transfer or 
conveyance of any part of his prop¬ 
erty.—^Third Nat. Bank v. Divine 
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Grocery Co., 37 S.W, 390, 97 Tenn. 

603, 34 L.H.A. 445. 

73. Sipe's Est, 18 Pa.Dist 867, 36 
Pa.Co. 469—5 C.J. p 1163 note 71. 

74. Ky.—^Downer v. Porter, 76 S.W. 
136, 116 Ky. 422, 25 Ky.L. 571. 

Minn.—^Mackellar v. Pillsbury, 51 N. 
W. 222, 48 Minn. 396. 

5 C.J. p 1163 note 72. 

75. Sampson v. Jackson, 15 So. 893, 
103 Ala. 650. 

76. U.S.—Wyman v. Mathews, (C.C. 
S.D.) 53 F. 678. 

Dak.—Straw v. Jenks, 43 N.W. 941, 6 
Dak. 414. 

Okl.—^Hockaday v. Drye, 54 P. 475, 7 
Okl. 288. 

S.D.—Sandwich Mfg. Co. v. Max, 68 
N.W. 14, 5 S.D. 126, 24 L.R.A. 524. 

77. Brekke v. Crew, 178 N.W. 146, 
43 S.D. 106. 

78. Ill.—Siegel, for Use of American 
Glass Co,, V. Liberty Trust & Sav¬ 
ings Bank, 272 IlLApp. 43. 

Okl.—^Minshall v. Sanders, 61 P.(2d) 
940, 175 Okl. 1. 

Pa.—^Love V. Clayton, 134 A, 422, 287 
Pa. 205. 

Wash.—^Bndicott-Johnson Corpora¬ 

tion V. Bloom. 27 P.(2d) 1069, 175 
Wash. 606. 

5 C.J. p 1150 note 39 [b], p ll59 note 
12, p 1163 note 76. 
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law nor equity will inquire into his reasons or mo¬ 
tives, or hold that his right to prefer was an¬ 
nulled thereby, where he acted in good faith and 
without improper inducement moving from the pre¬ 
ferred creditorsJ9 The incidental intent to hinder 
and delay nonpreferred creditors which inherently 
exists in every preference is not fatal.80 Also, as 
a debtor may at common law give a preference, 
he has the correlative right to assign for the pur¬ 
pose of preventing particular creditors from secur¬ 
ing liens or payment out of his property at alL^^ 
Fraudulent intent in making a preferential assign¬ 
ment is ordinarily a question of fact for the 
jury; and the burden of proving it is on the 
party charging fraud.^^ 

A statute prohibiting an insolvent debtor from 
making a preference in an assignment for the ben¬ 
efit of creditors may be operative irrespective of 
the existence or absence of a fraudulent intent on 
the part of the assignor.^^ The intention or pur¬ 
pose of the debtor, in making the assignment, to 
prefer certain creditors is determinative of the 
invalidity of the assignments^ 

§ 49. Knowledge and Intent of Assignee 

Knowledge by the assignee of fraud is necessary to 
invalidate an assignment containing a preference not 
prohibited by statute; but, under statute, the intention 
of the assignee Is not controliing. 

Under statutes prohibiting preferences in assign¬ 
ments, the intention of the assignee is not con¬ 
trolling; S6 but in the absence of such a statute, 


a deed of assignment containing preferences is not 
void for fraud unless the assignee was cogni 2 ant 
of or participated in the fraud.^7 

§ SO. Knowledge and Intent of Creditor Pre¬ 
ferred 

Some, although not all, statutes rendering prefer¬ 
ences, or assignments containing them, void are opera¬ 
tive regardless of the preferred creditors' good or bad 
faith or knowledge or lack of knowledge of the debtor's 
insolvency or fraudulent intent. Apart from statute, the 
preferred creditors' knowledge of the assignor's fraudu¬ 
lent Intent is important. 

The preferred creditor’s knowledge of the as¬ 
signor’s fraudulent intent is sometimes material;®^ 
but it has been held that such knowledge will not 
necessarily invalidate the assignments^ 

An assignment containing preferences may be 
void and inoperative by force of statute, regardless 
of the bona fides or mala fides of the preferred 
creditors or their knowledge or lack of knowledge 
of the fraudulent intent of the debtor.90 In some,^^ 
although not other,^^ states wherein the rule obtains 
that statutes prohibiting preferences apply to a 
transfer to a creditor prior to an assignment and 
in contemplation thereof, the rule is operative only 
when the creditor preferred knows or has reason 
to believe that the debtor intends, at the time of 
the transfer, to make an assignment. Also, it is 
essential to the application of some,^^ although not 
all,®^ statutes prohibiting preferences within a spec¬ 
ified time prior to an assignment that the grantee 
or transferee shall know or have reasonable ground 


79. U.S.—^Marbury v. Brooks, (C.C. i 
D.C.) 7 Wheat. 556, 5 L.Bd. 522. 

Ark.—Ex p. Conway, 4 Ark. 302. 

Md.—Crawford v. Austin, 34 Md. 49. 
Mich.—Hollister v. Loud, 2 Mich. 
309. 

N.Y.—Spauldinff v. Strang, 37 N.Y. 
135, 38 N.Y. 9. 

Tenn.—RindskofC v. Guggenheim. 3 
Coldw. 284. 

Tex.—Baldwin v. Peet, 22 Tex. 708, 
75 Am.D. 806. 

Wis.—Bates v. Simmons, 22 N.W. 

335, 62 Wis. 69. 

5 C.J. p 1164 note 79. 

80. Endicott-Johnson Corporation v. 
Bloom, 27 P.(2d) 1069, 175 Wash. 
606—5 C.J. p 1074 note 32, p 1150 
note 39 [b]. 

81. U.S.—Reed v. McIntyre, (C.C. 
Minn.) 98 U.S. 507, 25 L.Ed. 171. 

Ind.—Chandler v. Caldwell, 17 Ind. 
256. 

Ky.—^U. S. Bank v. Huth, 4 B.Mon. 
423. 

Ohio.—Hoffman v. Mackall, 5 Ohio 
St 124, 64 Am.D. 637. 

82. Ball v. Bowe, 5 N.W. 909, 49 
Wis. 495, 


83. Mich.—Sweetzer v. Higby, 29 N. 
W. 506, 63 Mich. 13. 

Mont—Wilson v. Harris. 64 P. 46, 
21 Mont 374. 

84. Sussex Trust Co. v. Bacon, 102 
A 785, 11 Del.Ch. 380. 

85. Marion v. Weston, 119 S.E. 682, 
126 S.C. 65. 

86. Marion v. Weston, 119 S.E. 582, 
126 S.C, 66. 

87. U.S.—^Emerson v. Senter, (Ark.) 
6 S.Ct 981, 118 U.S. 3, 30 L.Ed. 49. 

Ind.T.—^Noble v. Worthy, 42 S.W. 
431, 1 Ind.T. 523. 

N.Y.—^Keteltas v. Wilson, 36 Barb. 
298. 

5 C.J. p 1164 note 80. 

8a U.S.—Webb V. Armistead, (C.C. 
Va.) 26 F. 70. 

Ill.—^Podolski V. Stone, 58 N.E. 340, 
186 IlL 540, affirming 86 IlLApp. 
62. 

Tex.—^Ewing v. Teague, (Civ.App.) 
29 S.W, 401. 

Utah.—Smith v. Sipperley, 34 P. 54, 
9 Utah 267. 

5 C.J. p 1164 note 81. 

89. Hill V. Shrygley, 9 S.W. 845, 51 
Ark. 56. 


90. Marion v. Weston, 119 S.E. 682, 
126 S.C. 65. 

91. Ill.—Schwartz v. Messinger, 47 
N.E. 719, 167 Ill. 474. 

Iowa.—Mills V. Miller, 81 N.W. 169, 
109 Iowa 688. 

Mich.—^Dwight v. Scranton, etc.. 
Lumber Co., 35 N.W, 94, 67 Mich. 
507. 

N.Y.—Manning v. Beck, 29 N.E. 90, 
129 N.Y. 1, 14 L.R.A 198, reversing 
13 N.Y.S. 869. 

R.I.—Goldsworthy v. Roger Wil¬ 
liams Nat Bank, 10 A 632, 15 R.I. 
586. 

Tex.—^Taylor v. Evans, 41 S.W. 877, 
16 Tex.Civ.App. 409. 

Wash.—Benham v. Ham, 31 P. 459, 
5 Wash. 128, 34 Am.S.R. 851 and 
note. 

6 C.J. p 1155 note 68. 

92. Caliban v. Powers, 34 S.W. 848, 
133 Mo. 481—6 C.J. p 1155 note 69. 

9a Teague v. Howard Grocery 
Store, 95 S.E. 173, 175 N.C. 195—5 
C.J. P 1158 note 96. 

94. Moseley v. Jenness, 23 A. 366, 66 
N.H. 573. 
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to believe that the grantor or transferor is insol¬ 
vent at the time the transfer or conveyance is made. 
This knowledge or belief must exist at the time 
title is acquired, rather than at the time the trans¬ 
feree actually receives the property.^5 

§ 51. Preference of Relatives 

When preferences are permissible, relatives of the 
assignor may be preferred, provided the debts due them 
are bona fide. 

The wife,96 husband,97 child, or other relative of 
the assignor,96 may be lawfully preferred as to a 
bona fide debt due such person. However, where 
all the persons preferred are relatives of the as¬ 
signor, the assignment should be viewed with little 
favor by the courts and the whole transaction 
should be rigidly scrutini2ed.99 The courts will not 
uphold a preference, in a partnership assignment, 
of the wife of one of tlie partners for a debt due 
by him individually; ^ the preference of a claim 
of the wife for household services; ^ or a prefer¬ 
ence for money loaned by the wife, where such 
money was saved from an allowance for house¬ 
hold expenses.^ Also, where the debtor falsely 
represents that capital was not borrowed, whereas 
the entire capital was borrowed from relatives, a 
preference of the claims of these relatives is in¬ 
valid.^ 

Presumption of fraud. The mere relationship be¬ 
tween an assignor and a preferred creditor is not 
alone sufficient to raise a presumption that the debt 
is fraudulent; ^ but weight will be attached to the 
fact of relationship where there are other indica¬ 
tions of fraud.® 


§ 52. Confidential Relations 

Where a confidential relation exists between the as¬ 
signor and one of the preferred creditors, the fraud or 
the assignor is not purged by the good faith of that 
creditor. 

An assignment containing preferences made with 
fraudulent intent cannot be upheld by the good faith 
of the attorney who prepared it and whose fee 
is preferred; the relations between the parties are 
too intimate and confidential, and too jealously 
guarded by the law, to admit of the doctrine that 
the fraud of the client can be purged by the good 
faith of the lawyer.7 

§ 53. Preferences Not Contained in Assign¬ 
ment 

Preferences may be made otherwise than in or by 
the instrument of assignment, even though preferences in 
the assignment are prohibited. 

Statutes authorizing preferences otherwise than 
in the instrument of assignment for the benefit of 
creditors will be given effect.® Some statutes pro¬ 
hibiting preferences are applicable only when the 
debtor creates preferences in an instrument of as¬ 
signment; they do not cut off or abridge the debt¬ 
or’s common-law right to prefer creditors by other 
means.9 Other statutes, however, clearly manifest 
a legislative intent to prohibit and avoid, as a 
wrongful preference, a transfer of property by a 
debtor to a creditor within a prescribed time prior 
to an assignment for the benefit of creditors,^® at 
least where certain qualifications are met, such as 
that the transfer shall be made in contemplation 
of the making of an assignment (infra § 54) or 


95. Teague v. Howard Grocery 
Store, 95 S.E. 173, 175 N.C. 195. 

96. Ind.T.—^Noble v. Worthy, 42 S. 
W. 431, 1 Ind.T. 623. 

Miss.—Taylor v. Watkins, 13 So. 811. 
N.T.—Jaycox v. Caldwell, 51 N.T. 

395, affirming 37 How.Pr. 240. 

5 C.J. p 1161 note 47. 

97. Ark.—Phelps v. Wyler, 56 S.W. 
632, 67 Ark. 97. 

N.Y.—Buffalo Third Nat Bank v. 
Guenther, 25 N.B. 986, 123 N.T. 
568, 20 Am.S.R. 780, reversing 1 N. 
T.S. 753—Romer v. Koch, 2 N.T.S. 
540, 49 Hun 483. 

98. Ala.—^Davidson v. Kahn, 22 So. 
529, 116 Ala. 427—Ravisies v. Als¬ 
ton, 5 Ala. 297. 

Ark.—^Hempstead v. Johnston, 18 
Ark. 123, 65 Am.D. 458. 

D.C.—^Morrison v. Shuster, 12 D.C. 
190. 

Ind.T.—^Noble v. Worthy, 42 S.W. 
431, 1 Ind.T. 523. 

Iowa.—McCandless v. Hazen, 67 N. 
W. 256, 98 Iowa 321. 


La.—Layson v. Rowan, 7 Rob. 1. 
Md.—Reiff v. Horst, 55 Md. 42. 

Mont.—^Wilson v. Harris, 54 P. 46, 21 
Mont 374. 

N.T.—^Manning v. Beck, 29 N.E. 90, 
129 N.T. 1, 14 L.RA. 198, revers¬ 
ing 13 N.T.S. 869, which affirmed 
7 N.T.S. 215, 54 Hun 102. 

N.C.—^Priedenwald Co. v. Sparger, 39 
S.E. 64, 128 N.C. 446. 

Tex.—Swearingen v. Hendley, 1 Tex. 
Unrep. Cas. 639. 

Utah.—Pettit v. Parsons, 33 P. 1438, 
9 Utah 223. 

Va.—Stoneburner v. Motley, 30 S.E. 

364, 95 Va. 784. 

5 C.J. p 1161 note 49. 

99. Wright v. Seaman, 52 N.T.S. 
893, 32 App.Div. 106. 

1. Zuccarello v. Randolph, (Tenn. 
Ch.App.) 58 S.W. 463. 

2. Talcott V. Thomas, 21 N.T.S. 
1064. 

3. Nichols V. Wellings, 16 N.T.S. 
452, 61 Hun 601. 
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4. Webb V. Armistead, (C.C.Va.) 26 
F. 70. 

5. Mont.—^Wilson v. Harris-, 54 P. 
46, 21 Mont 374, reversing 47 P. 
1101, 19 Mont 69. 

N.C.—Jordan v. Newsome, 36 S.E. 

154. 126 N.C. 553. 

5 C.J. p 1162 note 54. 

6b Jordan v. Newsome, supra. 

7. Craft V. Bloom, 59 Miss. 69, 42 
Am.R. 351. 

8. Minshall v. Sanders, 51 P.(2d) 
940, 175 Okl. 1—5 C.J. p 1153 note 
60 [a]. 

9. Ill.—Blackman v. Metropolitan 
Dairy Co., 77 Ill.App. 609, affirmed 
53 N.E. 547, 179 Ill. 103. 

Ind.—John Shillito Co. v. McConnell, 
26 N.E. 832, 130 Ind. 41. 

Mich.—^Austin v. Kalamazoo First 
Nat Bank, 59 N.W. 597, 100 Mich. 
613. 

5 C.J. p 1152 note 47. 

10. Teague v. Howard Grocery 
Store, 95 S.E. 173, 175 N.C. 195—5 
C.J. p 1158 note 94« 
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that the transferee shall have knowledge of the 
insolvency of the transferor (supra § SO). 

§ 54. -Made in Contemplation of Assign¬ 

ment in General 

Preferences made in contemplation of an assignment 
may be within a statutory prohibition. 

Some statutes prohibiting preferences are con¬ 
strued to apply to preferences made by a debtor in 
contemplation of the making of an assignment and 
with the intention of evading or defeating the stat¬ 
utes ; but in order that such statutes, as so 
construed, may apply it is necessary that, at the 
time the preference is given, the debtor intend to 
make an assignment, and not merely have the mat¬ 
ter under consideration.^^ A preference given in 
the interim between the beginning and the comple¬ 
tion of the formal acts of assignment is in con¬ 
templation of the assignment and is therefore in- 

valid.i3 

In addition to the requisite intent or contempla¬ 
tion, it is essential, according to the terms of some 
statutes, to their application to a prior transfer 
that the preference be given within a prescribed 
time prior to the making of the assignments^ 

§ 55. - Not Made in Contemplation of As¬ 

signment in General 

Preferences made prior to an assignment and not in 


contemplation thereof do not violate statutes prohibiting 
or limiting the making of preferences in an assignment. 

A statute prohibiting or limiting the making of 
preferences in an assignment does not prevent a 
debtor from granting a preference otherwise than 
in or by an assignment where, at the time, he does 
not contemplate the making of an assignment, al¬ 
though one is thereafter made, and where there 
is no intention on his part or on the part of the 
creditor to evade the statute against preferences.^^ 
In determining whether such a preference is so dis¬ 
tinct from the assignment as to be valid, the ques¬ 
tion is whether the transfer or transfers and the 
assignment are or are not so connected as to con¬ 
stitute one transaction; and this is usually con¬ 
sidered to be a question of fact rather than of 
law.^*^ 

The form of the instrument by which a debtor 
prefers a creditor or creditors before an assign¬ 
ment is made or contemplated is immaterial; 
the preference may be effected by a direct transfer 
or conveyance,!^ a composition deed,20 or any of 
the modes hereinafter stated in §§ 57-60. 

The common-law right of a failing debtor to pre¬ 
fer one bona fide creditor to another by an inde¬ 
pendent conveyance executed in good faith betbi*> 
the assignment is in nowise affected by the length 
of time intervening between the execution of such 
independent conveyance and the execution of the 
deed of assignment ; 21 the date is only of eviden- 


II. Ala.—Barrett v, Poliak, IS So, 
615, 108 Ala. 390, 54 Am.S.R. 172. 

Del.—Brown v. Wilmington Leath¬ 
er Co., 74 A. 1105. 

Fla.—Wylly-Gabbett Co. v. Williams, 
42 So. 910, 53 Fla. 872. 

III. —Taylor v. Seiter, 65 N.B. 433, 
199 Ill. 555. 

Ind.—Peed v. Elliott, 34 N.E. 319, 
134 Ind. 536. 

Iowa.—^Diemer v. Buernsey, 83 N.W. 

1047, 112 Iowa 393. 

Kan.—Marlin v. Teichgraeber, 66 P. 
234, 63 Kan. 521. 

Ky.—^Hines v. Hays, 82 S.W. 1007, 26 
Ky.L. 967. 

Me.—Berry v. Cutts, 42 Me. 445. 
Mass.—Henshaw v. Sumner, 23 Pick. 
446. 

Mich.—Burnham v. Dillon, 59 N.W. 
643, 100 Mich. 359. 

Mo.—Larrabee v. Franklin Bank, 21 
S.W. 747, 114 Mo. 692, 35 Am.S.R. 
774. 

Neb.—Banks v. Omaha Barb-Wire 
Co., 46 N.W. 251, 30 Neb. 128. 

N.H.—Moody v. Downs, 63 N.H. 50. 
N.J.—Garretson v. Brown, 26 N.J. 
Law 425. 

N.Y.—Spelman v. Freedman, 29 N.E. 
765, 130 N.Y. 421. 

Ohio.—^National Bank of Commerce 
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V. Gettinger, 67 N.B. 739, 68 Ohio 
St 389. 

Or,—Fleischner v. McMinnville Bank, 

60 P. 603, 36 Or. 553. 

Pa,—Dickson’s Est, 30 A. 1032, 166 
Pa. 134. 

S.C.—Durham Fertilizer Co. v. 

Hemphill, 24 S.E. 85, 45 S.C. 621. 
Wash.—^Hyman v. Barmon, 33 P. 
1076, 6 Wash. 516. 

Wis.—Northern Nat. Bank v. Weed, 
56 N.W. 634, 86 Wis. 212. 

5 C.J. p 1154 note 66. 

12. Simmons Hardware Co. v. Kauf¬ 
man, 8 S.W. 283, 77 Tex. 131. 

13. John Shillito Co. v. McConnell, 
26 N.E. 832, 130 Ind. 41. 

14. Anstedt v. Bentley, 21 N.W. 807, 

61 Wis. 629—5 C.J. p 1158 note 95. 
15* Lauterbach v. New York Inv. 

Co., 117 N.Y.S. 162, 62 Misc. 561, 
affirmed Minrath v. Gifford, 122 N. 
Y.S. 1137, 137 App.Div. 919—5 C.J. 
p 1155 note 73. 

la Diemer v. Guernsey, 83 N.W. 
1047, 112 Iowa 393. 

17. Ind.—Carnahan v. Schwab, 26 N. 
B. 67, 127 Ind. 507. 

S.C.—Leake v. Anderson,* 21 S.E. 439, 
43 S.C. 448. 

18. IlL—International Trust Co. v. 
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Chicago First Nat Bank, 101 Ill, 
App. 548. 

Mo.—Napoleon Hill Cotton Co. v. 
Smith, 129 S.W. 259, 144 Mo.App. 
169. 

S.C.—Porter v. Strieker, 21 S.E. 635, 
44 S.C. 183. 

W.Va.—^Wolf V. McGugin, 16 S.E. 
797, 37 W.Va. 552. 

Wis.—^Fuller, etc., Co. v. McHenry, 
63 N.W. 896, 83 Wis. 573, 18 L.R. 
A. 612. 

5 C.J. p 1167 note 81. 

15. Iowa.—^McCandless v. Hazen, 67 
N.W. 256, 98 Iowa 321. 

Kan.—^Doggett v. Bell, 4 P. 292, 32 
Kan. 298. 

Mich.—Coots V. Chamberlain, 39 
Mich. 565. 

Tex.—Schneider v. Bullard, 1 Tex. 

App.Civ.Cas. § 1185. 

5 C.J. p 1157 note 82. 

BiU of sale.—Man’ v. Beck, 29 

N.B, 90, 129 N.Y. 1, 14 198, re¬ 

versing 13 N.Y.S. 869, which affirmed 
7 N.Y.S. 215, 64 Hun 102—5 C.J. p 
1157 note 83. 

Renard v. Graydon, 39 Barb.(N. 
Y.) 648; Renard v. Maydore, 25 
How.Pr.CN.Y.) 178. 

21. Ill.—^Blackman v. Metropolitan 
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tial value on the question whether the assignment 
had been resolved on when the transaction took 
place or the conveyance was made; and preferenc¬ 
es have been upheld as not being made in contem¬ 
plation of assignment, although executed shortly be¬ 
fore the assignment.22 

§ 55 . Performance of Prior Agreements 

A preference which Is otherwise valid or invalid is 
none the iess so because it is given in pursuance of a 
prior agreement. 

The fact that a preference is given in pursuance 
of a previous agreement with a creditor does not 
render the assignment invalid; ^3 and it can make 
no difference that the creditor has agreed to ac¬ 
cept part payment of his demand in full satisfac¬ 
tion. 2 ^ Likewise where preferences are illegal, be¬ 
cause prohibited by statute or for any other reason, 
they are not rendered legal because given in pur¬ 
suance of a previous agreement.25 

§57. - Payments to Creditors 

It is permissible to prefer a creditor by actually pay¬ 
ing him before making or contemplating an assignment 
for the benefit of creditors. 

When authorized or not prohibited by statute, 
the actual payment of the debt owing to a particular 
creditor before an assignment for the benefit of 
creditors is made or contemplated is a permissible 

preference.26 

§ 58. — Transfers as Satisfaction of Debts 

Whether an absolute transfer In satisfaction of a 
debt within a certain period of time prior to an assign¬ 


ment is a wrongful preference depends on the scope and 
construction of statutory provisions. 

A statute prohibiting, as a wrongful preference, 
a transfer or conveyance by a debtor to a creditor 
within a prescribed time prior to a general assign¬ 
ment is broad enough to embrace any and every dis¬ 
position of real or personal property by which a 
creditor acquires title to the debtor’s property with¬ 
in the prescribed time, in consideration of a pre¬ 
existing debt, and with knowledge or reason to 
believe that the debtor is insolvent.^^ However, 
a statute avoiding a mortgage or deed of trust giv¬ 
en within a specified time previous to the assign¬ 
ment does not apply to an absolute deed given in 
payment of a debt^S 

§ 59. - Mortgages or Other Transfers as 

Security 

Unless made so by statute, a transfer by way of se¬ 
curity is not an unlawful preference. 

A mortgage, deed of trust, or other transfer by 
way of security is not an unlawful preference 29 
unless it is within the condemnation of a statute.20 
An attempted preference by the giving of a chattel 
mortgage fails where it is not completed by accept¬ 
ance before the making of an assignment. 21 

§ 60. -Judgments, Attachments, and Ex¬ 

ecutions 

A preference within the condemnation of a statute 
may exist where It is obtained by a creditor through legal 
proceedings acquiesced in by the debtor in contemplation 
of insolvency or the making of an assignment. 


Dairy Co,, 77 IlLApp. 609, affirmed 
53 N.E. 547, 179 Ill. 103, 

Kan.—De Ford v. Nye, 20 P. 481, 40 
Kan. 665. 

Md.—^Perrall v. Farnen, 8 A- 819, 67 
Md. 76. 

Mass.—^Fairbanks v. Haynes, 23 
Pick. 323. 

Neb.—^Blair State Bank v. Stewart, 
77 N.W. 370, 57 Neb. 58. 

N.J.—Garretson v. Brown, 26 N.J. 

Law 425, citing 4 Griffith Reg.1235. 
Wis.—^Peterson v. Baker, 32 N.W. 

527, 68 Wis. 451. 

5 C.J. p 1167 note 92. 

22, m.—^Hier v. Kaufman, 25 N.E. 
517, 134 Ill. 216. 

Ind.—Simmons Hardware Co. v. 

Thomas, 46 N.E. 645, 147 Ind. 313. 
Iowa.—^In re Windhorst, 77 N.W. 513, 
107 Iowa 58. 

Kan.—^De Ford v. Nye, 20 P. 481, 40 
Kan. 665. 

Ky.—^Levis v. Zinn, 20 S.W. 1099, 93 
Ky. 628, 14 Ky.L. 867. 

Mich.—^Kalamazoo Spring, etc., Co. v, 
Winans, 64 N.W. 23, 106 Mich. 193. I 


Minn.—Bannon v. Bowler, 26 N.W. 
237, 34 Minn, 416. 

Neb.—^Brown v. Farmers-*, etc., Bank¬ 
ing Co.. 54 N.W. 671. 36 Neb. 434. 
Or.—tinman v. Sprague, 47 P. 826, 30 
Or. 321. 

Wash.—^Benham v. Ham, 31 P. 459, 
5 Wash. 128, 34 Am.S.R. 851. 

5 C.J, p 1158 note 93. 

23. Ark.—Little Rock Bank v. 
Prank, 37 S.W. 400, 63 Ark. 16, 68 
Am.S.R. 65. 

Miss.—^Anderson v. Lachs, 59 Miss. 

111 . 

N.T.—^National Park Bank v. Whit¬ 
more, 10 N.E. 524, 104 N.T. 297, 
dismissing appeal 40 Hun 499. 
Ohio.—^In re Engle, 1 Ohio S. & C. P. 

101, 1 Ohio N,P. 110. 

5 C.J. p 1169 note 6. 

24. Low V. Graydon, 50 Barb.(N.T.) 
414—^Powers v. Graydon, 23 N.T. 
Super. 630. 

25k Ala.—Goidthwaite v. Ellison, 12 
So. 812, 99 Ala. 497. 

Iowa.—Cole V. Dealham, 13 Iowa 561, 
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N.T.—National Park Bank v. Whit¬ 
more, 40 Hun 499, appeal dismissed 
10 N.E. 624, 104 N.T. 297, 24 N.T. 
Wkly.Dig. 422—Clark v. Andrews, 
19 N.T.S. 211. 

26. Okl.—Minshall v. Sanders, 61 P. 
(2d) 940, 176 Okl. 1. 

Pa.—In re Huff's Estate, 149 A. 179, 
299 Pa. 200. 

5 C.J. p 1157 note 88. 

27. Teague v. Howard Grocery 
Store, 95 S.E. 173, 175 N.C. 195. 

28. Ordway v, Montgomery, 10 Lea 
(Tenn.) 614. 

29. N.D.—Phillips v. Phillips, 204 
N.W. 985, 53 N.D. 66. 

Wash.—^Endicott-Johnson Corpora¬ 

tion V. Bloom, 27 P.(2d) 1069, 176 
Wash. 606. 

5 C.J. p 1154 note 66 [f], p 1157 
notes 84, 85, 89. 

30. Irwin v. Maple, (C.C.A.Ohlo) 252 
F. 10. 

31. Marlin v. Teichgraeber, 66 P. 
234, 63 Kan. 521. 
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A statute prohibiting preferences not only pre¬ 
vents an insolvent debtor from actively giving pref¬ 
erences, but also imposes on him a duty not to ac¬ 
quiesce passively in the securing of a preference 
by one debtor over another.52 ^ judgment ren¬ 
dered and docketed within four months preceding 
the date of a voluntary deed of assignment for 
the benefit of creditors was held not void as a 
‘"preference,” within the meaning of a statute pro¬ 
viding that it is the duty of the trustee to re¬ 
cover for the benefit of the estate property which 
was conveyed by the assignor in fraud of his cred¬ 
itors, or which was conveyed or transferred by 
him for the purpose of giving a preference.^s 

A confession of judgment is not an unlawful 
preference where it is made before an assignment 
for the benefit of creditors is made or contem¬ 
plated ; but it is invalid, under some statutes, 
where it is made in contemplation of insolvency.35 
It is legally impossible to create a preference by 
the confession of judgment after an assignment 
for the benefit of creditors has become operative.^^ 

A preference obtained by an attachment shortly 
prior to the making of an assignment cannot be 
deemed to be a preference given by the debtor 
where the attachment was sued out on a sufficient 
ground solely for the collection of a just and hon¬ 
est debt, without any collusion between the attach¬ 
ing creditor and the debtor, and the debtor did 
not have advance knowledge that the attachment 
was to be sued out and did not delay the execu¬ 
tion of the deed of assignment in order to give 
the attaching creditor a priority over other cred- 
itors.^^ 


§ 61. Preferences Contained in Assignment 
in General 

Whether or not the assignment may properly contain 
a preference depends on the absence or existence of a 
statute prohibiting it. 

A preference of certain creditors may properly be 
made in or by an assignment for the benefit of 
creditors in the absence of statutory prohibition,^^ 
but not when a preference in the instrument of 
assignment is forbidden by statute. 

§ 62. Prior Agreements as to Preferences 

A prior agreement not to prefer may, when relied on 
by creditors, give rise to an estoppel; but a prior agree¬ 
ment to prefer has no bearing on the validity or invalid¬ 
ity of preferences or the right of the debtor to make, or 
refrain from making, them. 

Neither the validity or the invalidity of prefer¬ 
ences, nor the right of the debtor to make or not 
to make them, is affected by prior promises or 
agreements to prefer.^® Even a preference made 
in violation of a prior agreement not to prefer 
may be upheld but there is an estoppel where, 
on account of such agreement, creditors other than 
the ones preferred have refrained from taking steps 
to protect their interests.^2 

§ 63. Preference of Secured Debts 

A secured debt may be preferred unless the security 
Itself constitutes an unlawful preference. 

The fact that a debt is secured by a mortgage,, 
judgment, or otherwise does not prevent the as¬ 
signor from providing for its payment by the as¬ 
signee, in preference to other debts.^^ a statute 
prohibiting preferences is not violated by the debt¬ 
or's preference of secured claims which the law re¬ 
quires to be paid first; but it is otherwise where 


32. Metropolitan Trust Co. v. 

Northern Trust Co., 63 N.W. 1030, 
61 Minn. 462. 

33. Pritchett v. Tolbert, 188 S.E. 
71, 210 N.C. 644. 

“Preference," by virtue of the lan¬ 
guage of the statute itself, is con¬ 
fined to one deemed to have been giv¬ 
en when the property has been 
transferred or conveyed within four 
months next preceding the registra¬ 
tion of the deed of assignment “in 
consideration of the payment of a 
preexisting debt, when the . . . 
transferee ... knows or has 
reasonable grounds to believe that 
the . . . assignor was solvent at 

the time of making such . . . 
transfer."—^Pritchett v. Tolbert, 188 
S.E. 71, 72, 210 N.C. 644. 

34. Guy V. Mcllree, 26 Pa. 92—5 C. 
J. p 1157 note 87. 

35. U.S.—White V. Cotzhausen, 


(Ill.) 9 S.Ct 309, 129 U.S. 329, 32 
L.Ed. 677—^Hahn v. Salmon, (C.C. 
Or.) 20 F. 801. 

Or,—O’Connell v. Hansen, 44 P. 387, 
29 Or. 173. 

36L Central Nat. Bank v. Seligman, 
34 N.B. 196, 138 N.Y. 435. 

37. H. B. Clafiin Co. v. Muscogee 
Mfg. Co.. 30 So. 655, 127 Ala. 376. 

38. Hurwitz v. Starwich, 226 P. 122, 
130 Wash. 1—Conley v. Miller, 208 
P. 17, 120 Wash. 548. 

38, Del.—Sussex Trust Co. v. Ba- 
. con, 102 A. 786, 11 DeLCh. 380. 
Pa.—In re HufC’s Estate, 149 A. 179, 
299 Pa. 200. 

4a U.S.—^Farwell v. Maxwell, (C.C. 
Iowa) 34 F. 727. 

Iowa.—^McCandless v. Hazen, 67 N. 
W. 256, 98 Iowa 321—Le Moyne v. 
Braden, 65 N.W. 14, 87 Iowa 739. 
TTfln. — ^Dodd V. Hills, 21 Kan. 707. 
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41. Peters v. Bain, (Va.) 10 S.Ct. 
354, 133 U.S. 670, 33 L.Ed. 696. 

42. U.S.—Shufeldt v. Jenkins, (C.C. 
Va.) 22 F. 359, appeal dismissed' 
9 S.Ct 798, 131 U.S. 437, 33 L.Ed. 
224. 

Or.—Snell, etc., Co. v. Balier Nat.. 

Bank, 45 P. 783, 29 Or. 250. 

6 C.J. p 1159 note 10. 

43. Ky.—Grinstead v. Richardson,. 
12 Ky.L. 798. 

N.J.—Garretson v. Brown, 26 N.J. 
Law 425. 

N.Y.—Smith v. Perine, 24 N.E. 804, 
121 N.Y. 376. 

N.C.—Hill V. Davis, 20 S.E. 469, 115- 
N.C. 323. 

Or.—Kruse v. Prindle, 8 Or. 168. 

S.C.—South Carolina L. & T. Co. v.. 

McPherson, 2 S.E. 267, 26 S.C. 431.- 
6 C.J. p 1159 note 14. 

4^ Bryce v. Foot, 25 S.C. 467. 
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the security itself constitutes an unlawful prefer¬ 
ence xhe assignment is not invalidated by the 
fact that the preferred creditors hold mortgages 
which are good as against the assignor, but in¬ 
valid as against other creditors because not re- 
corded.*^^ 

A particular instrument may be so worded and 
construed as not to give any new preference to 
secured creditors at the expense of the unsecured.^^ 

§ 64. Preference of Sureties 

Sureties may be preferred within proper limitations. 

Ordinarily, the debtor may lawfully prefer sure¬ 
ties but a preference cannot be given to per¬ 
sons who may become sureties for the assignor 
after the assignment; and an assignment in¬ 
demnifying sureties on an official bond against fu¬ 
ture defaults of the assignor in his official capacity 
is likewise invalid.50 

§ 65. Preference of Contingent and Unma¬ 
tured Debts 

Contingent liabilities and unmatured debts, but not 
debts to arise out of future transactions, may be pre¬ 
ferred. 

A debtor may lawfully prefer contingent lia¬ 
bilities and debts not yet matured.52 jje may 
prefer indorsers,^3 accommodation makers of notes, 
and guarantors.55 However, he may not prefer 
debts to arise out of future transactions; ^6 and 
a trust for the benefit of future indorsers invali¬ 
dates the assignment.57 


§ 66. Preference of Fiduciary Obligations 

The assignor may prefer the debt arising from his 
private use of money Intrusted to him In a fiduciary ca¬ 
pacity. 

Where the assignor has been intrusted with mon¬ 
ey in a fiduciary capacity, and has invested the 
same in his business or mingled it with his in¬ 
dividual property, it is proper and permissible for 
him to prefer the debt in an assignment.53 

§ 67. Preference of Wages and Salaries 

In states wherein preferences are forbidden, a claim 
for wages may be within a statutory exception. 

An express exception, in a statute forbidding 
preferences, of a claim for wages of an employee 
or laborer will be accorded effect,^^ provided the 
creditor preferred is really a laborer, servant, or 
employee, working for wages and, where re¬ 
quired by the particular statute, the wages were 
earned within a specified time prior to the making 
of the assignment®! In jurisdictions wherein the 
debtor is not only given the right to prefer wage 
claims but such claims are given priority by stat¬ 
ute, it is fatal to the validity of an assignment for 
the assignor to prefer some of the creditors of this 
class and to omit others.®^ 

§ 68. Preference of Attorney’s Fees 

The fees of an attorney for preparing the assignment 
may be preferred. 

Preference may be made of attorney’s fees for 
preparing the assignment; ®3 but, as stated in § 52 


45. Wooten V. Taylor, 76 S.E. 11, 
159 N.C. 604. 

46. Kitchen v. Lowery, 27 N.B. 357, 
127 N.T. 53, affirming 6 N.Y.S. 867, 
3 Silv.Sup. 427. 

47. Handlan-Buck Mfg. Co. v. Wa¬ 
terloo Drop Forge Co., 155 N.W. 
802, 173 Iowa 452. 

48. Ala.—^Hopkins v. Scott, 20 Ala. 

179. 

Ind.—Simmons Hardware Co. v. 

Thomas, 46 N.E. 645, 147 Ind. 313. 
Iowa.—^McCandless v. Hazen, 67 N. 

W. 256, 98 Iowa 321. 

Ky.—Stephens v. Wilson, 76 S.W. 

180, 25 Ky.L. 662. 

Me.—Canal Bank v. Cox, 6 Me. 395. 
N.T.—Benedict v. Huntington, 32 N. 
T. 219. 

N.C.—-Dewey v. Littlejohn, 37 N.C. 
495. 

Ohio.—^Dickson v. Rawson, 5 Ohio St. 
218. 

S.C.—Central R., etc., Co. v. Clag- 
horn, 17 S.C.Eq. 545. 

Tex.—^Butler v. Sanger, 23 S.W. 487, 

4 Tex.Civ.App. 411. 

Vt—^Mussey v. Noyes, 26 Vt. 462. 


Va.—^Miller v. Holcombe, 9 Gratt.(50 
Va.) 665. 

5 C.J. p 1160 note 22. 

46. Whallon v. Scott, 10 Watts 
(Pa.) 237. 

50. Currie v. Hart 2 Sandf.Ch.(N. 
T.) 353. 

51. N.T.—Grant v. Chapman, 38 N. 
T. 293. 

Tenn.—^McGavock v. Deery, 1 Coldw. 
265. 

5 C.J. p 1159 note 19. 

52. N.T.—Brainerd v. Dunning, 80 
N.T. 211. 

Pa.—Commonwealth Bank v. McCal- 
I mont, 4 Rawle 307. 

5 C.J. p 1159 note 20. 

53. Mo.—Duvall V. Raisin, 7 Mo. 
449. 

N.T.—^Benedict v. Huntington, 32 N. 
T. 219. 

5 C.J. p 1160 note 21. 

54. Marks v. Bradley, 10 So. 922, 69 
Miss. 1. 

55. Martin v. Campbell, 29 Barb.(N. 
T.) 188—5 C.J. p 1160 note 24. 

56. N.T.—Brainerd v. Dunning, 30 
I N.T. 211. 
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Tenn.—Neuffer v. Pardue, 3 Sneed 
191—^Peacock v. Tompkins, Meigs 
317. 

5 C.J. p 1160 note 26. 

57. Lansing v. Woodworth, I Sandf. 
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Commn. Co., 44 S.W. 462, 64 Ark. 
603. 

N.T.—Smith v. Ferine, 24 N.E. 804, 
121 N.T. 376. 

Pa.—Tilford's Case, 8 Watts 531. 

5 C.J. p 1162 note 58. 

59. N.T.—Roberts v. Tobias, 23 N.E. 
1105, 120 N.T. 1. 

Wis.—^Peterson v. Baker, 32 N.W. 

527, 68 Wis. 451. 

5 C.J. p 1160 note 38. 

60. U.S.—Campfield r. Lang, (C.C. 
Wis.) 25 F. 128. 

N.T.—Clark v. Andrews, 19 N.T.S. 
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supra, the assignment is vitiated by a fraudulent 
intent on the part of the assignor, notwithstanding 
the good faith of the attorney. 

§ 69. Preference of Expenses of Trust 

The full payment of rents, taxes and assessments 
may be provided for in an assignment, 

Provision may be made in an assignment for the 

payment in full of rents,t^xes and assessments.^^ 

§ 70. Preferences between Classes of Credi¬ 
tors 

In Jurisdictions wherein preferences are not pro- 
fiibited by statute, a preference may be given to a class 
of creditors over another class or an individual or to a 
single creditor over a class. 

A debtor has a legal right to prefer his general 
•creditors over a revenue agent seeking to collect 
,a statutory penalty for selling intoxicating liquors. 

Bank deposits. In the exercise of his right to 
prefer, a banker may give a valid preference to the 
depositors.®*^ 

Assignee. Except in jurisdictions wherein pref- 
■erences are prohibited by statute,®® an assignment 
is not invalid because it prefers debts due the as¬ 
signee.®® 

Transferees of creditors. No valid objection can 
be made to the preference of claims which have 
been purchased by third persons prior to the as¬ 
signment, where the purchase was bona fide, even 
though made at a large discount; but it may be 
otherwise as to claims purchased after the assign- 
ment.7i 

§71. Preferences by Firms or Partners 

Preferences in an assignment by one or more 
partners is discussed in § 72 infra; and preferences 


in an assignment by a firm and the partners is dis¬ 
cussed in § 73 infra. 

§ 72. —- Assignment by One or More Part¬ 
ners 

A partner, other than a surviving partner, does not 
have implied authority to make a general assignment of 
firm property containing preferences. 

While there is some authority or intimation to 
the contrary,'^2 the general rule is that a partner 
cannot, without the consent of his copartners, make 
a general assignment of the firm property for bene¬ 
fit of creditors so as to give a preference to some 
firm creditors over others.'^® 

Surviving partners. Although the rule may be 
otherwise in some jurisdictions,*7^ the weight of 
authority is in favor of the view that a surviving 
partner may, in making a general assignment of 
firm debts for the benefit of firm creditors, prefer 
some partnership creditors over others.*'® A gen¬ 
eral assignment for the benefit of firm creditors, 
which gives preference to some firm creditors and 
then provides for payment pro rata of the sur¬ 
vivor’s individual debts, without first providing for 
the payment of the firm debts in full, has been held 
to be void.*^® 

§ 73, •— Assignment by Firm and Partners 

Particular creditors of the firm, but not creditors of 
the individual partners, may be preferred In an assign¬ 
ment by a partnership. Where there is ample Individual 
property to pay them and they are not directed to be 
paid out of firm assets, individual debts may be pre¬ 
ferred in assignment of both partnership and individual 
assets. 

The general rule that in the absence of statutory 
restriction an insolvent debtor may make an as¬ 
signment for the benefit of creditors giving a pref¬ 
erence to a portion of his creditors, as has been 


Mann v. German Nat. Bank, 15 S. 
W. 154. 

Ga.—Drucker v. Wellhouse, 8 S.B. 

40. 82 Ga. 129, 2 L.R.A. 328. 

S.C.—Haynes v. Hoffman, 24 S.E. 103, 
46 S.C. 157. 

Tex.—Willis v. Murphy, (Civ.App.) 

28 S.W. 362. 

5 C.J. p 1160 note 32. 

64. Md.—Parquharson v. Eichel- 
berger, 15 Md. 63. 

N.Y.—Morrison v. Atwell, 22 N.T.Su- 
per. 503. 

S.C.—Bryce v. Foot, 25 S.C. 467. 

65. Morrison v. Atwell, 22 N.T.Su- 
per. 503. 

66. Bradberry v. Adams, 70 So. 697, 
110 Miss. 581. 

67. U.S.—Peters v. Bain, (Va.) 10 S. 
Ct 354, 133 U.S. 670, 33 L.Ed. 696. 


Ky.—U. S. Bank v. Huth, 4 B.Mon. 
423. 

68. N.H.—Lancaster v. Wheeler, 62 
N.H. 479. 

S.C.—Clarke v. Baker, 15 S.E. 614, 36 
S.C. 420. 

69. Shultz V. Hoagland, 85 N.Y. 
464—-5 C.J. p 1161 note 45. 

70. Low V. Graydon, 50 Barb.(N.Y.) 
414—Powers v. Graydon, 23 N.Y. 
Super. 630. 

71. Read v. Worthington, 22 N.Y. 
Super. 617. 

79. Ala.—Cullum v. Bloodgood, 15 
Ala. 34. 

N.Y.—McClelland v. Remsen, 36 
Barb. 622, 14 Abb.Pr. 331, 23 How. 
Pr. 175, affirmed 3 Keyes 454. 

47 C.J. p 924 notes 49-51. 
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73. Anderson v. Tompkins, (C.C. 
Va.) 1 F.Cas.No. 365, 1 Brock. 456 
—47 C.J. p 925 note 58. 

Creditors of firm, hut not of indi¬ 
vidual iwwrtners,—^Dispatch Printing 
Co. V. George, 86 N.W. 339, 83 Minn. 
309—47 C.J. p 923 note 37-p 924 
note 43, p 935 notes 9-14. 

74. Colo.—Salsbury v. Ellison, 2 P. 
906, 3 P. 485, 7 Colo. 167, 49 Am. 
R. 347. 

Tenn.—^Barcroft v. Snodgrass, 1 
Coldw. 436. 

75. Durant v. Pierson, 26 N.B. 1095, 
124 N.Y. 444, 21 Am.S.R. 686, 12 L. 
R.A. 146—47 C.J. p 1048 note 32. 

76. Roe V. Hume, 25 N.Y.S. 576, 72 
Hun 1. 



§ 73 ASSIGNMENTS FOB BENEFIT OF CBEDITOBS 6 C. J. S. 


stated in section 46, applies to an assig’nment for 
the benefit of creditors by an insolvent partner¬ 
ship.'^'^ This rule applies even though the debts, 
so preferred, were not originally contracted by the 
firm, but it has for a good consideration agreed 
to or become liable to pay them.'^^ Likewise, where 
a new partnership is created after the retirement 
of a partner, and it assumes the obligations of the 
former partnership, upon insolvency its assignment 
for the benefit of creditors may give a preference 
to the debts assumed,*^ 9 even though the creditor is 
also secured by a mortgage upon the individual 
property of a member who has retired from the 
firm prior to the assignment,and to the debt ow¬ 
ing to the retired partner for his interest in the 
former partnership,^! if the retirement was bona 
fide ,^2 and there was no knowledge at the time of 
the firm's insolvency.^3 The firm also may give a 
preference to the indorser of a note even though 
he is a partner,S4 and the debt of another firm 
of which one or more of the partners of the as¬ 
signor firm are members may be preferred. How¬ 
ever, an assignment by a partnership which makes 
preferences in favor of separate partners for claims 
held by them against the firm, to the exclusion of 
other creditors, is invalid.86 

Where the court has power, by statute, to apply 
the assets according to law, an assignment for the 
benefit of creditors which includes both partnership 
and individual creditors is not void on the ground 
that it makes an unlawful preference.^*^ An assign¬ 
ment of partnership assets is not invalid because 
of a provision for the preference of individual 
debts, where the value of the individual property 


assigned by each partner exceeds the amount of his 
individual debts preferred.^^ 

The exercise by an insolvent partnership, in mak¬ 
ing an assignment for the benefit of creditors, of 
the statutory right of a debtor to give a legal pref¬ 
erence to one creditor over another, not making a 
reservation for his own benefit or other favored 
creditors, necessarily precludes statutory methods 
as to the distribution of assets.^^ 

Limited partnership. The statutory prohibition 
of any transfer of the property of a limited part¬ 
nership after, or in contemplation of the insolvency 
of the firm, with intent to give a preference to any 
creditor of the firm, making it void as against credi¬ 
tors, which will be discussed in the title Partnership § 
481 [47 C.J. p 1308 notes 42-44, p 1309 notes 45- 
50, 52-67, p 1310 notes 68-77], applies in the case 
of an assignment for the benefit of creditors by 
such limited partnership where some of the credi¬ 
tors are preferred.^® However, it is not a viola¬ 
tion of the statute to make such assignment with¬ 
out preferences, where the firm is insolvent;®! 
nor, under provisions of a general law, to make 
such assignment for the benefit of creditors who 
consent to accept proportionate shares of the prop¬ 
erty assigned,®^ nor to make such an assignment of 
the property of a general partnership in which a 
member in a limited partnership is also a partner.®^ 

§ 74. Description of Debt Preferred 

It is sufficient so to describe a preferred debt that 
It may be identified. 

No preference is created by merely placing debts 
at the head of the list ®4 or by grouping them in 


77. Blow V. Gage, 44 Ill. 208—47 C. 
J. p 923 note 38. 

Right of insolvent partnership gen¬ 
erally to prefer creditors see Part¬ 
nership § 191 [47 C.J. p 923 notes 
37, 38, p 924 notes 39-46]. 

78. Turner v. Jaycox, 40 N.T. 470, 
affirming 40 Barb. 164. 

78. Ark.—^Adams v. Allen-West 
Commn. Co., 44 S.W. 462, 64 Ark. 
603. 

Tex.—Willis v. Murphy, (Civ.App.) 
28 S.W. 362. 

Appropriation of money held hy 
guardian 

Where a partnership knowingly 
appropriates to the use of the firm 
money held by a guardian, such 
partnership debt lawfully may be 
made the subject of a preference in 
a partnership assignment for the 
benefit of creditors.—^Adams v. Al- 
len-West Commn. Co., 44 S.W. 462, 
64 Ark. 603. 


80. Vahlberg v. Birnbaum, 41 S.W. 
581, 64 Ark. 207—Stroff v. Swaf¬ 
ford, 47 N.W. 1023, 81 Iowa 695. 

81. Smith V. Howard, 1 Sheld.(N.T.) 
5, 20 How.Pr. 121—47 C.J. p 925 
note 65. 

Partnership note 

In the case of a partnership note 
given to a retiring partner for his 
interest, which note has been in¬ 
dorsed by a third person for accom¬ 
modation, a preference properly may 
be given such note for the protec¬ 
tion of the accommodation indorser. 
-Smith V. Howard, 1 Sheld.(N.Y.) 
5, 20 How.Pr. 121. 

82. Mattison v. Demarest, 27 N.T. 
Super. 161. 

83. Cohen v. Irion, 7 N.T.S. 106, 26 
N.Y.St, 1, reversed on other 
grounds 27 N.E. 853, 126 N.T. 665. 

84. Webb v. Thomas, 21 N.Y.S. 69, 
49 N.Y.St. 462, affirmed 37 N.E. 
564, 142 N.T. 622. 

85. Champlain First Nat. Bank v. 
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Wood, 27 N.E. 1020, 128 N.Y. 35— 
47 C.J. p 926 note 64. 

8©, New York Fourth Nat. Bank v. 
Burger, 15 N.Y.St 101, affirmed 26 
N.E. 753, 122 N.T, 651—47 C.J. p 
925 note 61. 

87. Mo.—^Hartzler v. Tootle, 85 Mo. 
23, 

Wis.—Ford v. Clarke, 63 N.W. 31, 83 
Wis. 45. 

88. Hollister v. Loud, 2 Mich. 309— 
47 C.J. p 926 note 74. 

89. Princeton Mfg. Co. v. White, 6S 
Ga 96. 

9a Rothchild v. Hoge, (C.C.Va.) 43 
F. 97—47 C.J. p 1309 note 61. 

91. Schwartz v. Soutter, 9 N.E. 448,. 
103 N.Y. 683—47 C.J. p 1309 note 
66 . 

92. Tracy v. Tuffly, (Tex.) 10 S.Ct. 
527, 134 U.S. 206, 33 L.Ed. 879. 

93. Fanshawe v. Lane, 16 Abb.Pr. 
(N.Y.) 71. 

94. Winslow v. Ancrum, 12 S.C.L. 

100 . 
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classes.^ ^ Preferences should be clearly ex¬ 
pressed and the preferred creditors or preferred 
debts should be described to such an extent that 
they may be identified.^7 However, the debts may 
be described by giving the names of the preferred 
creditors, or otherwise identifying them, leaving the 
amounts due them, and even the names of the cred¬ 
itors, to be afterward ascertained, the maxim. Id 
certum est, quod certum reddi potest, applying.^^ 
Even a misdescription of a preference will not nec¬ 
essarily invalidate the assignment.9 ^ 

While the assignment should contain a statement 
that a preferred debt is secured, where such is the 
fact, the omission of such a statement is not fatal.i 

In states wherein wages are given preference by 
statute, the assignment need not in terms provide 
for their preference.^ 

§ 75. Amount of Debts Preferred 

Where preferences exceed an applicable statutory 
limitation of amount, they will be reduced to the limit 
mentioned In the statute. 

A Statute providing that preferences, other than 
for wages or salaries of employees, shall not be 
valid except to the amount of one third in value 
of the assigned estate, will, when applicable, be ac¬ 
corded effect.3 Such a statute does not apply to 
liens taken by creditors before the assignment.** 
It seems, however, that it may apply to preferences 
contained in separate instruments executed before,* 
but in contemplation of, the execution of a general 
assignment and capable of being construed with 
the assignment as parts of a single scheme or trans- 
action.5 


Under such a statute, the assignor may not prop¬ 
erly fail to make any provision for the payment of 
unpreferred claims where they cannot be paid in 
full; ® but, within the limit fixed by statute, he 
may make such preferences as he sees fit.^ 

Where an excessive preference is granted in the 
instrument, the entire assignment is not thereby 
rendered void, but the preference will be reduced 
so as to bring it within the statutory limitation,^ 
as the statute is construed to operate only on the 
preference, and not on the assignment or the title 
of the assignee.® 

§ 76. Preferences Fraudulent in Fact 

A particular preference may be Invalid on the ground 
of actual fraud. 

The fraud which may result in the annulment of 
a preference is actual, rather than constructive, 
fraud.i<^ All preferred claims are not necessarily 
invalidated by the invalidity, on account of fraud, 
of one preference.^^ 

§ 77. Preference for Amount Exceeding Debt 

A debt must not be preferred for more than the 
actual amount thereof. 

An assignment may be vitiated by a preference 
which exceeds the actual indebtedness by a substan¬ 
tial amount.12 a preference of a claim for wages 
must be for actual, and not grossly extravagant, 
wages.^® However, the fact that an assignor 
through mistake states a preferred claim to be a 
little more or a little less than the correct amount 
will not invalidate the assignment.^* Where the 
assignment describes a demand belonging to a pre- 


95, Colgin V. Redman, 20 Ala. 650 
—5 C.J. p 1162 note 66. 

90, Goodman v. Henry, 26 S.E. 628, 
42 W.Va. 526, 36 L.R.A. 847. 

97. Wolf V. O'Conner, 50 N.W. 118, 
88 Mich. 124, 13 L.R.A. 693. 

93. Iowa.—^Platt V. Hedge, 8 Iowa 
386. 

Ky. — js, s. Bank v. Huth, 4 B.Mon. 
423. 

La.—Layson v. Rowan, 7 Rob. 1. 
Miss.—Memphis Grocery Co. v. 

Leach, 15 So. 113, 71 Miss. 959. 
Mo.—^Brown v. Knox, 6 Mo. 302. 

—Maack v. Maack, 2 N.T.S. 506, 
49 Hun 507. 

Tenn.—Barcroft v. Snodgrass, 1 
Coldw. 430. 

5 C.J. p 1124 note 69, p 1163 note 55. 

99. Md.—Strauss v. Rose, 69 Md. 
525. 

Miss.—H. Wetter Mfg. Co. v. Din¬ 
kins, 12 So. 584, 13 So. 226, 70 
Miss. 835—^Mattison v. Judd, 69 
Miss. 99. 


N.Y.—Smith v. Smith, 32 N.E. 761, 
136 N.Y. 313, affirming 14 N.Y.S. 
461. 

5 C.J. p 1162 note 62. 

1. Stern v. Fisher, 32 Barb.(N.Y.) 
198. 

2. Roberts v. Tobias, 23 N.E. 1106, 
120 N.Y. 1, affirming 9 N.Y.St. 59 
—5 C.J. p 1162 note 63. 

3. In re Dauchy, 62 N.E. 573, 169 N. 
Y. 460, reversing 69 N.Y.S. 827, 59 
App.Div. 383—Chambers v. Smith, 
14 N.Y.S. 706, 60 Hun 248—5 C.J. p 

1152 note 51. 

4. Johnson v. Rapalyea, 37 N.Y.S. 
640, 1 App.Div. 463. 

5^ Central Nat. Bank v. Seligman, 34 
N.B. 196, 138 N.Y. 435—Otia v. 
Bertholf, 13 N.Y.S. 445. 
e. Eliassof V. De Wandelaer, 47 N. 
Y.S. 1048, 21 Misc. 696—5 C.J. P 

1153 note 54. 

7. Matter of Sisson, 12 N.Y.S. 820, 
59 Hun 330—^Matter of Eaton, 13 
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N.Y.S. 135, 59 Hun 84, affirmed 27 
N.E. 853, 126 N.Y. 655—Matter of 
Boyd, 12 N.Y.S. 284, 16 Daly 443. 

8. Maass v. Falk, 40 N.E. 504, 146 
N.Y. 34—5 C.J. p 1153 note 67. 

9. Central Nat. Bank v. Seligman, 
34 N.E. 196, 138 N.Y. 435, revers¬ 
ing 19 N.Y.S. 362. 

10. Cox V. Platt, 32 Barb.(N.Y.) 126, 
19 How.Pr. 121—5 C.J. p 1164 note 
77. 

11. Tex.—Willis v. Murphy, (Civ. 
App.) 28 S.W. 362. 

Wash.—Vietor v. Glover, 48 P. 788, 
17 Wash. 37, 40 L.R.A. 297. 

5 C.J. p 1164 note 78. 

12. Roberts v. Vietor, 29 N.E. 1025, 
130 N.Y. 585, reversing 7 N.Y.S. 
777, 64 Hun 461. 

13. Gordon v. Harley, 74 N.W. 110, 
98 Wis. 458. 

14. Md.—Strauss v. Rose, 69 Md. 
525. 

Miss.—Goodbar Shoe Co. v. Mont¬ 
gomery, 19 So. 196, 73 Miss. 73. 
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ferred class as "about” a certain sum, and the prin¬ 
cipal of the demand amounts to a less sum, but the 
debt bears interest, the interest, as well as the 
principal, is a preferred debt.^5 

§ 78- Preference of Invalid Debt 

Tlie preference should be made without unlawful con¬ 
sideration. The authorities differ as to whether a prefer¬ 
ence of usurious debts renders the assignment void. 

It is essential that the preference be made with¬ 
out any unlawful consideration moving from the 
creditor to the assignor to induce it.^® 

Usurious debts. In some,^*^ but not other, 
states, a preference of usurious debts renders the 
assignment void. Even though the debtor has con¬ 
tracted to pay usurious interest, he may prefer the 
creditor for a fixed amount which is equal to, or 
less than, the amount of the principal debt and legal 
interest 

§ 79, Preference of Fictitious Debt 

The authorities agree that the preference of a 
fictitious debt is Invalid but they disagree as to whether 
it renders the entire assignment void. 

To constitute a valid preference, the debt pre¬ 


ferred must be a bona fide debt^® Debts already 
paid,21 debts for which the assignee cannot be held 
liable,22 debts of another person,22 fictitious- 
claims,24 and debts partly fictitious,25 cannot be 
preferred. However, preference may be given to 
claims barred by the statute of limitations.26 Also, 
an assignment is not rendered void because a pref¬ 
erence is given by mistake to the payee of certain 
notes who, at the time of the assignment, is not 
the holder thereof.27 

Effect According to some authorities, the act 
of the assignor in preferring a fictitious debt ren¬ 
ders the entire assignment void; 28 but according 
to other authorities, the preference only, and not 
the entire assignment, is invalid.2^ 

§ 80. Evidence of Preferences 

The evidence In a particular case may or may not 
be sufficient to establish a preference by, or In connection, 
with, a deed or mortgage. 

The evidence in a particular case may be ample 
to sustain a finding that real property was trans¬ 
ferred by a deed which was absolute and uncon¬ 
ditional in form but was given on a parol under¬ 
standing between the grantor and grantee that the 


N-.Y.—Smith V. Smith, 32 N.E. 761, 
136 N.Y. 313, affirming 14 N.T.S. 
461. 

5 C.J. p 1165 note 95. 

IS. Glover v. Graesen, 31 S.C.Eq. 
441. 

le. Miss.—Craft v. Bloom, 59 Miss. 
69, 42 Am.R. 351. 

N.Y.—Manning v. Beck, 29 N.E. 90, 
129 N.Y. 1, 14 L.R.A. 198, reversing 
13 N.Y.S. 869, which affirmed 7 N. 
Y.S. 215, 54 Hun 102. 

5 C.J. p 1165 note 98. 

17. Hiller v. Ellis, 18 So. 95, 72 
Miss. 701, 41 L.R.A. 707. 

18. Chapin v. Thompson, 89 N.Y. 
270—5 C.J. p 1160 note 34. 

19. H. Wetter Mfg. Co. v. Dinkins, 
12 So. 584, 13 So. 226, 70 Miss. 835. 

SO. N.Y.—Central Nat. Bank v. Se- 
ligman, 34 N.E. 196, 138 N.Y. 435. 
Pa.—Irwin v. Keen, 3 Whart. 347. 
Tenn.—^Zucharello v. Randolph, (Ch.) 
58 S.W. 453. 

Utah.—^W. P. Noble Mercantile Co. v. 
Mt Pleasant Equitable Co-Op. 
Inst, 42 P. 869, 12 Utah 213. 

Va.—Stoneburger v. Motley, 30 S.E. 

364, 95 Va. 784. 

5 C.J. p 1164 note 86. 

21. Mich.—Cron v. Cron, 22 N.W. 
94, 56 Mich. 8. 

Minn.—Guerin v. Hunt, 6 Minn. 375. 
Miss.—Sanders v. Goodbar, 23 So. 
583. 


N.Y.—^Portchester First Nat. Bank v. 

Hals-ted, 20 Abb.N.Cas. 155. 

5 C.J. p 1164 note 87. 

22. Chambers v. Smith, 14 N.T.S. 

706, 60 Hun 248. ’ 

23. N.Y.—Chambers v. Smith, 14 N. 
Y.S. 706, 60 Hun 248. 

Utah.—^W. P. Noble Mercantile Co. 
V. Mt. Pleasant Equitable Co-op. 
Inst, 42 P. 869, 12 Utah 213. 

5 C.J. p 1165 note 89. 

24. Ga.—Oliver v. Victor, 74 Ga. 
543. 

Ky.—Lehmer v. Herr, 1 Duv. 360. 
Minn.—Guerin v. Hunt, 8 Minn. 477 
—Guerin v. Hunt, 6 Minn. 375. 
Miss.—Sanders v. Goodbar, 23 So. 
583. 

N.Y.—Patchen v. Waefelaer, 61 N.Y. 
S. 949, 29 Misc. 494, affirmed 65 
N.Y.S. 122, 52 App.Div. 367. 

N.C.—Jordan v. Newsome, 36 S.E. 
154, 126 N.C. 553. 

Pa.—Irwin v. Keen, 3 Whart 347. 
Utah.—W. P. Noble Mercantile Co. v. 
Mt. Pleasant Equitable Co-op. 
Inst, 42 P. 869, 12 Utah 213. 

Wis.—Gordon v. Harley, 74 N.W. 110, 
98 Wis. 458. 

5 C.J. p 1165 note 90. 

25. U.S.—^Waples-Platter Co. v. Low, 
(Ind.T.) 54 P. 93, 4 C.C.A. 205. 

N.Y.—^Roberts v. Vie tor, 29 N.E. 
1025, 130 N.Y. 585, reversing on 
other grounds 7 N.Y.S. 777, 64 Hun 
461. 

5 C.J. p 1165 note 91. i 
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26. Stoneburner ▼. Motley, 30 S.B.. 
364, 95 Va. 784. 

27. Fay v. Grant 5 N.Y.S. 910, 53 
Hun 44, affirmed 27 N.E. 410, 126- 
N.Y. 624. 

28. Ky.—^Lehmer v. Herr, 1 Duv. 
360. 

Miss.—Sanders v. Goodbar, 23 So. 
583. 

N.Y.—Roberts v. Vietor, 29 N.E. 
1025, 130 N.Y. 585, reversing 7 N.. 
Y.S. 777, 54 Hun 461. 

Pa.—Irwin v. Keen, 3 Whart. 347. 
Tenn.—^Peacock v. Tompkins, Meigs 
317. 

Utah.—W. P. Noble Mercantile Co. v. 
Mt Pleasant Equitable Co-op. 
Inst, 42 P. 869, 12 Utah 213. 

Wis.—^Vernon v. Upson, 19 N.W. 400, 
60 Wis. 418. 

5 C.J. p 1165 note 93. 

29. Ark.—^Hempstead v. Johnston, 
18 Ark. 123, 65 Am.D. 458. 

D.C.—^Danzig v. Saks, 20 D.C. 177. 
Md.—^Mackintosh v. Comer, 33 Md. 
588. 

Mass.—^Woodward v. Marshall, 22 
Pick. 468. 

Mo.—^Woodson v. Carson, 35 S.W. 

1005, 37 S.W. 197, 135 Mo. 621. 

N.C.—^Jordan v. Newsome, 36 S.E. 
154, 126 N.C. 553. 

R.I.—^Nightingale v, Harris, 6 R.I. 
321. 

Tex.—Muse v. Chaney, (Civ.App.) 30 . 
S.W. 374. 

5 C.J. p 1165 note 94. 
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land should be sold and the proceeds distributed § 81. Curing Illegality 

ratably among creditors of a certain class to the improper preference not complained of by credi- 

exclusion of other creditors.^® A preference con- tors is binding on the assignee. 

sisting of a mortgage is not established where there An assignee, it has been held, cannot refuse to 
is no testimony tending to show that the mortgage pay a preferred debt not in fact owed by the as- 
was ever delivered to any person.^^ signor where the creditors do not complain.^^ 

D. FRAUD 


§ 82. In General 

Fraud, to defeat an assignment for the benefit of 
creditors, must be in, or connected with, the assign- 
ment itself. 

In order to render an assignment for the benefit 
of creditors fraudulent, it must be made with in¬ 
tent to defraud or must contain provisions which 
will avoid it, although made with an honest intent.^^ 
The fraud must be in, or connected with, the as¬ 
signment itself,34 and not in a separate and inde¬ 
pendent prior (infra § 95) or subsequent (infra § 
96) transaction. The fraudulent intent must exist 
at the time of the making of the assignment.35 
However, when a prior or subsequent fraudulent 
conveyance or withdrawal of property is shown to 
have been made in contemplation or in consequence 
of the assignment, the several acts being in fact 
but one transaction, the fraudulent intent in the 
prior or subsequent act will be imputed to the as¬ 
signment and will render it invalid.36 

Questions of fraud, fraudulent intent, and knowl¬ 
edge thereof, in connection with preferences are 
discussed in §§ 48-52, 76. 


§ 83. Knowledge, Intent, or Good Faith of 
Assignee 

The authorities differ In their views as to whether 
notice of, or participation in, the assignor's fraud by the 
assignee is necessary to invalidate the assignment. 

In some jurisdictions a fraudulent intent on the 
part of the assignor alone will not render an as¬ 
signment invalid; 37 under this rule, where the 
rights of the assignee are attacked, it must be 
shown that he was cognizant of, or participated in, 
the fraud; 38 on the other hand, where the as¬ 
signee participates in the assignor’s fraud, the deed 
is in valid,3 9 except in the case of a statutory gen¬ 
eral assignment.^® There is sufficient participation 
by the assignee where he has notice of the assig¬ 
nor’s fraudulent intent or notice of facts sufficient 
to put him on inquiry.41 He is chargeable with no¬ 
tice where the fraudulent character of the instru¬ 
ment is apparent on its face.42 

In other jurisdictions a fraudulent intent on the 
part of the assignor alone is considered sufficient 
to invalidate the assignment.48 This rule is fre- 


30. Kaye v. Jacobs, 10 P.(2d) 186, 
122 Cal.App. 421. 

31. Springfield Marine Bank v. Mar- 
bold, 264 IlLApp. 446. 

33. Matter of McCallum, 10 Daly 
(N.T.) 72. 

33. U.S.—Means v. Montgomery, (C. 
C.N.C.) 23 F. 421. 

N.Y.—Townsend v. Stearns, 32 N.T. 
209—Bishop v. Halsey, 3 Abb.Pr. 
400, 13 How.Pr. 154. 

5 C.J. p 1072 note 21. 

34. Isaacson v. Davis, 143 A. 788, 
127 Me. 398—5 C.J. p 1072 note 22. 

35. Md.—Main v. Lynch, 54 Md. 658. 
Mo.—Gates v. Labeaume, 19 Mo. 17. 
N.T.—^Mathews v. Poultney, 33 Barb. 

127—Wilson v. Forsyth, 24 Barb. 
105. 

36. Ark.—^Ball-Warren Commn. Co. 
V. Wills, 45 S.W. 687, 65 Ark. 270. 

Ky.—Lehmer v. Herr, 1 Duv. 360. 
Md.—Foley v. Bitter, 34 Md. 646. 
N.T.—Coursey v. Morton, 30 N.E. 
231, 132 N.Y. 556. 

Or.—^Fleischner v. McMinnville First 
Nat Bank, 54 P. 884, 60 P. 603, 61 
P. 345, 36 Or. 553. 

6 C.J. p 1073 note 26. 


1 37. Ala.—^Robinson, etc., Co. v. 

I Thomason, 20 So. 951, 113 Ala. 526. 
Ind.T.—Noble v. Worthy, 42 S.W. 
431, 1 Ind.T. 523. 

Mo.—Crow V. Beardsley, 68 Mo. 435. 
Tex.—^Burnham v. Logan, 29 S.W. 
1067, 88 Tex. 1. 

Va.—Fischer v. Lee, 35 S.B. 441, 98 
Va. 159. 

W.Va.—^Douglass Merchandise Co, v. 

Laird, 17 S.E. 188, 37 W.Va. 687. 

5 C.J. p 1076 note 53. 

38. Ill.—^Myers v. Kinzie, 26 Ill. 36. 
Mo.—State v. Adler, 10 S.W. 824, 97 

Mo. 413. 

Ohio.—Bancroft v. Blizzard, 13 Ohio 
30. 

Or.—O’Connell v. Hansen, 44 P. 387, 
29 Or. 173—Kruse v. Prindle, 8 
Or. 158. 

Tenn.—Wilson v. Bifler, 7 Coldw. 31. 
Va.—Sipe v. Barman, 26 Gratt(67 
Va.) 563. 

W.Va.—Yost V. Graham, 40 S.E. 361, 
50 W.Va. 199. 

5 C.J. p 1077 note 54. 

39. Crow V. Beardsley, 68 Mo. 435— 
5 C.J. p 1077 note 56. 

40. Burnham v. Logan, 29 S.W. 
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1067, 88 Tex. 1—5 C.J. p 1077 note 
57. 

41. Humphries v. Freeman, 22 Tex. 
45. 

42l Hunt V. Weiner, 39 Ark. 70—5 
C.J. p 1077 note 59. 

43. Cal.—^Baker v. Bartol, 6 Cal. 483. 
Iowa.—Lampson v. Arnold, 19 Iowa 
479—^Ruble v. McDonald, 18 Iowa 
493. 

Kan.—Thompson v, McEwen, 24 Kan. 
757. 

Md.—Foley v. Bitter, 34 Md. 646. 
Mich.—Flanigan v. Lampman, 12 
Mich. 58. 

Minn.—Bennett v. Ellison, 23 Minn. 
242. 

Miss.—Craft v. Bloom, 69 Miss*. 69, 
42 Am.R. 351. 

Mont.—Merchants* Nat. Bank v. 
Greenhood, 41 P. 250, 851, 16 Mont 
395. 

N.Y.—Loos V. Wilkinson, 18 N.E. 99, 
110 N.Y. 195, 1 L.R.A. 250. 

N.C.—Mitchell v. Eure, 35 S.B. 190, 
126 N.C. 77. 

Pa.—^irwin v. Keen, 3 Whart 347. 
Vt.—Stickney v. Crane, 35 Vt 89. 

5 C.J. p 1077 note 60. 
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quently based expressly on the ground that the 
rights of a bona fide purchaser for value are not 
available to the assignee or creditors (infra . § 
84). 

§ 84. Knowledge, Intent, or Good Faith of 
Beneficiaries 

The assignment Is Invalid where the creditors are 
privy to, or have notice of, the assignor’s fraud. Accord¬ 
ing to some, but not other, authorities, the assignment 
is invalid even where the fraud is not brought home to 
the creditors. 

An assignment is invalid where the beneficiaries 
are privy to the assignor’s fraud or they have 
full opportunity to observe the suspicious nature of 
the transaction.*^^ Where the assignment is fraud¬ 
ulent by virtue of a stipulation expressed therein, 
the beneficiaries are charged with complicity and 
concurrence in the unlawful intent of the debtor.^*^ 

According to one view, creditors will not be de¬ 
prived of the advantages of the assignment where 
the fraud therein is not brought home to them; 
but according to another view, based on the ground 
that creditors are not purchasers for a valuable 
consideration, it is not necessary that notice of 
the fraud be brought home to them to render the 
conveyance void.^^ 

§ 85. Intent, Motive, and Good Faith of As¬ 
signor 

In making a general assignment for the benefit of 
creditors, a debtor may properly be actuated by a desire 


or intent to treat all creditors fairly and Impartially and! 
place the property beyond the reach of an anticipated at¬ 
tachment or execution of a particular creditor; but he 
must not act with a dishonest or improper Intent or pur¬ 
pose, such as that of coercing creditors to compromise. 

The intent of the assignor in making a general 
assignment for the benefit of his creditors must 
be an honest one.50 However, his opinion or be¬ 
lief that what he does is not legally fraudulent 
is not controlling.51 

An assignment which contains no objectionable 
provisions and is fair on its face is not in itself 
a fraud on creditors; it does not evidence any bad 
faith, but is rather an act which may well be said 
to have been prompted by a sense of duty on the 
part of the debtor and a desire to treat all his 
creditors fairly and impartially.^^ Qne view is 
that an assignment is valid where the primary mo¬ 
tive or purpose of the debtor was to make a dis¬ 
tribution of his property to his creditors, but that 
it is fraudulent where his primary motive was de¬ 
lay. Another view, however, is that where the 
assignment, as a fact, is such as the law allows, 
the motive of the assignor is altogether imma¬ 
terial,®^ and that, on the other hand, where its 
operation would defeat the law, the fact that the 
assignor had no fraudulent intent will not render 
it valid.®® 

Intent to coerce creditors. There must be no 
attempt on the part of the assignor to coerce cred¬ 
itors.®® An assignment will be set aside as fraud¬ 
ulent where it was made in furtherance of a 


44. D.C.—^Fechheimer v. Hollander, 
21 D.C. 76. 

Iowa.—^Lampson v. Arnold, 19 Iowa 
479—^Ruble v. McDonald, 18 Iowa 
493. 

Ky.—Bank' of Commerce v. Payne, 8 
S.W. 856, 86 Ky. 446, 10 Ky.L. 43. 
Mich.—^Farrington v. Sexton, 5 N.W. 
654, 43 Mich. 454. 

Minn.—^Bennett v. Ellison, 23 Minn. 
242. 

Miss.—Craft v. Bloom, 69 Miss. 69, 
42 Am.R. 351. 

N.T.—Griffin v. Marguardt, 17 N.T. 
28. 

5 C.J. p 1077 note 61. 

45. Mo.—Crow v. Beardsley, 68 Mo. 
435. 

Tex.—^Louisiana Sugar Refining Co. 
V. Harrison, 29 S.W. 500, 9 Tex.Civ. 
App. 141. 

5 C.J. p 1077 note 56. 

4& Caldwell v. Williams. 1 Ind. 405. 

47. Palmer v. Giles, 68 N.C. 75. 

48. Ala.—Governor v. Campbell, 17 
Ala. 566. 

Ark.—Mandel v. Peay, 20 Ark. 325. 
Tenn.—Mills v. Haines, 3 Head 332. 


Tex.—Sullivan v. Thurmond, (Civ. 

App.) 45 S.W. 393. 

5 C.J. p 1077 note 55. 

49. D.C.—^Fechheimer v. Hollander, 
21 D.C. 76. 

Kan.—^Hairgrove v. Millington, 8 
Kan, 480—^Kayser v. Heavenrich, 6 
Kan. 324—Smith v. Hunter, 45 P. 
911, 4 Kan.App. 377. 

Md.—^Foley v. Bitter, 34 Md. 646. 

50. Md.—^Powles V. Dilley, 2 Md.Ch. 
119. 

N.T.—Wilson V. Ferguson, 10 How. 
Pr. 175. 

51. Hubbard v. McNaughton, 5 N.W. 
293, 43 Mich. 220, 38 Am.R. 176. 

52. Finch v. Watson Inv. Co., 42 S. 
W.(2d) 214, 184 Ark. 312—5 C.J. p 
1073 note 27. 

53. Endicott-Johnson Corporation v. 
Bloom, 27 P.(2d) 1069, 175 Wash. 
606—5 C.J. p 1076 note 60. 

54. Ala.—Shackelford v. Planters', 
etc.. Bank, 22 Ala. 238. 

Iowa.—^Bradley v. Bischel, 46 N.W. 
755, 81 Iowa 80. 

Me.—^Pike v. Bacon, 21 Me. 280, 38 
Am.D. 259. 


Md.—^Ferrall v. Farmen, 8 A. 819, 67 
Md. 76. 

Mo.—^Douglass v. Cissna, 17 Mo.App. 
44. 

Or.—^Neuberger v. Boyce, 45 P. 908, 
29 Or. 458. 

Pa.—^Wilson v. Berg, 88 Pa. 167. 

Wis.—^Killman v. Gregory, 65 N.W. 

53, 91 Wis. 478. 

6 C.J. p 1076 note 51. 

55. D.C.—Kansas City Packing Co. 
V. Hoover, 1 App. 268. 

Md.—Riley v. Carter, 25 A. 667, 76 
Md. 581, 35 Am.S.R. 443, 19 Li.R.A. 
489. 

Miss.—Marks v. Bradley, 10 So. 922, 
69 Miss. 1. 

N.T.—^Roberts v. Vietor, 29 N.E. 
1025, 130 N.T. 585, reversing 7 N. 
T.S. 777, 54 Hun 461. 

Ohio.—^Jones v. Leeds, 10 Ohio S. & 
C.P1. 173, 7 Ohio N.P. 480. 

Or.—O'Connell v. Hansen, 44 P. 387, 
29 Or. 173. 

R.I.—Gardner v. Commercial Nat, 
Bank, 13 R.I. 155. 

5 C.J. p 1076 note 62. 

56. Md.—Albert v. Winn, 7 Gill 446. 
N.Y.—^Wilson v, Ferguson, 10 How. 

Pr. 175. 
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scheme to obtain an advantageous settlement,to 
force a compromise,58 or to compel creditors to en¬ 
ter into a composition.59 Also, an assignment ex¬ 
ecuted by a solvent debtor for the purpose of se¬ 
curing an extension of time is fraudtdent.^® How¬ 
ever, an assignment is not vitiated by a mere hope, 
belief, or expectation that a compromise will be 
consummated,^! nor, where the assignment is valid 
in its inception, by the fact that a proposition of 
settlement is afterward made to the creditors 
and accepted by them.®8 

Intent to defeat execution or attachment An as¬ 
signment which is otherwise valid is not rendered 
fraudulent by the mere fact that it was made with 
the intent to hinder or delay a particular creditor, 
by placing the property beyond the reach of an 
anticipated execution or attachment; but such 
intent, coupled with other facts, may avoid the 

a.ssignment.55 

Imputed intent Although the assignor is actual¬ 
ly ignorant of it, a fraudulent intent on the part 


§ 86 

of his agent must be deemed his intent, as the re¬ 
sults would inure to his benefit.^^ 

§ 86. -Intent to Defraud Creditors 

An assignment Is fraudulent and void where Ft Is 
made with an Intent to defraud creditors or to subject 
them to hindrance and delay beyond that which is rea¬ 
sonable or incidental to every assignment. 

An assignment made by a debtor with intent on 
his part of unlawfully hindering, delaying, or de¬ 
frauding creditors is fraudulent and void as against 
them.5'^ Every assignment of course necessarily 
hinders and delays creditors in the collection of 
their claims until the trust can be executed by the 
assignee, but this hindrance and delay is merely 
incidental, and the fact that it was intended by the 
debtor does not render the assignment fraudulent 
and invalid.58 An assignment is fraudulent and 
void, however, where there is an intent to hinder 
or delay creditors unreasonably, or further than 
may be necessary in order to thus apply the prop¬ 
erty of the debtor to the payment of his debts.^^ 
A fraudulent purpose is not established by the 


N.D.—^Maclaren v. Kramar, 144 N.W. 
85, 26 N.D. 244. 

■Ohio.—^Hoffman v. Mackall, 5 Ohio 
St. 124, 64 Am.D. 637. 

5 C.J. p 1074 note 34. 

57. Bank of Commerce v. Payne, 8 
S.W. 856, 86 Ky. 446, 10 Ky.L. 43. 
53. Backhaus v. Sleeper, 27 N.W. 
409, 66 Wis. 68—5 C.J. p 1075 note 
36. 

55. South Danvers Nat. Bank v. 
Stevens, 39 N.T.S. 298, 5 App.Div. 
392. 

-€0. Ill.—Goodner v. Commercial 
Nat. Bank, 95 Ill. 298. 

Ky.—Grinstead v. Richardson, 12 Ky. 
L. 798. 

Mich.—Baldwin v. Buckland, 11 
Mich. 389. 

N.Y.—Kellogg V. Slawson, 15 Barb. 
56. 

Wis.—Bates v. Ableman, 13 Wis. 644, 

61. Ky.—^Moore v. Stege, 18 S.W. 
1019, 93 Ky. 27, 13 Ky.L. 948. 

Md.—^Pitts Agricultural Works v. 

Smelser, 40 A. 56, 87 Md. 493. 
Minn.—Lesher v. Getman, 9 N.W. 

585, 28 Minn. 93, 97. 

Wis.—Killman v. Gregory, 65 N.W. 
53, 91 Wis. 478. 

6 C.J. p 1076 note 39. 

62. Van Bergen v. Lehmaier, 25 N. 
Y.S. 356, 72 Hun 304. 

63. Thompson v. Shaw, 71 A 370, 
104 Me. 85. 

64. Ala.—^Pope v. Brandon, 2 Stew. 
401, 20 Am.D. 49. 

Ill.—^Nimmo v, Kuykendall, 85 Ill. 
476. 

Ind.—^New Albany, etc., R. Co. v. 
Huff, 19 Ind. 444, 


Ky.—Moore v. Stege, 12 Ky.L. 469. 
Me.—Pike v. Bacon, 21 Me. 280, 38 
Am.D. 259. 

Md.—^Mackintosh v. Comer, 33 Md. 
698. 

Mich.—Hollister v. Loud. 2 Mich. 
309. 

Mo.—State v. Adler, 10 S.W. 824, 97 
Mo. 413. 

N.Y.—Welles V. March, 30 N.Y. 344. 
N.C.—^Royster v. Stallings, 32 S.B. 
384, 124 N.C. 55. 

Ohio.—^Hoffman v. Mackall, 5 Ohio 
St. 124, 64 Am.D. 637. 

Pa.—Wilt V. Franklin, 1 Binn. 502, 2 
Am.D. 474. 

Tex.—Johnson v. Robinson, 4 S.W. 
625, 68 Tex. 399. 

Utah.—^Billings v. Parsons, 53 P. 730, 
17 Utah 22. 

Va.—Paul V. Baugh, 9 S.B. 329, 85 
Va. 955. 

5 C.J. p 1075 notes 42, 43. 

6& Stewart v. Hall, 3 B.Mon.(Ky.) 
218—Pitt V. Viley, 4 Bibb (Ky.) 
446—^York v. Le Gierse, 1 Tex.App. 
Civ.Cas. § 1327. 

66, Malkemesius v. Pauly, 40 N.Y. 
S. 936, 17 Misc. 621, distinguishing 
Hoosick Falls First Nat Bank v. 
Wallace, 38 N.Y.S. 851, 4 App.Div. 
382, on the ground that in the lat¬ 
ter case the fraud was committed 
by a partner against his copartner. 

67. Ariz.—^Rochester v. Sullivan, 11 
P. 58, 2 Ariz. 75. 

Colo.—^Hunter v. Ferguson, 33 P. 82, 
3 Colo.App. 287. 

Ill.—Nesbitt V. Digby, 13 Ill. 387. 
Iowa.—^Wooster v. Stanfield, 11 Iowa 
128. 


Kan.—Keevil v. Donaldson, 20 Kan. 
165. 

Md.—^Main v. Lynch, 54 Md. 658. 
Minn.—^Lesher v. Getman, 9 N.W. 
585, 28 Minn. 93. 

Miss.—^Henderson v. Downing, 24 
Miss. 106. 

Mo.—Gutta Percha Rubber Mfg. Co. 
V. Kansas City Fire Dept. Supply 
Co., 50 S.W. 912, 149 Mo. 538. 

N.J.—Richey v. Carpenter, (Ch.) 33 
A 472. 

N.Y.—Smith v. Wise, 30 N.E. 229, 132 
N.Y. 172. 

N.C.—^Barber v. Buffaloe, 29 S.E. 336, 
122 N.C. 128. 

N.D.—Maclaren v. Kramar, 144 N.W. 
85, 26 N.D. 244. 

Tex.—^Bailey v. Mills, 27 Tex. 434. 
Vt.—Stickney v. Crane, 35 Vt 89. 
Va.—Young v. Willis, 82 Va. 291. 

5 C.J. p 1073 note 29. 

68. Watson v. Willerton, 258 Ill. 
App. 390, transferred 169 N.E. 166, 
337 Ill. 359—5 C.J. p 1074 note 31. 

66. U.S.—Malvin v. Wert, (C.C. 
Tex.) 19 F. 721. 

Ark.—^Bx p. Conway, 4 Ark. 302. 
D.C.—^Kansas City Packing Co. v. 

Hoover, 1 App.D.C. 268. 

Ill.—Gardner v. Commercial Nat. 
Bank, 95 Ill. 298. 

Kan.—^Holmberg v. Dean, 21 Kan. 73. 
Ky.—^Robinson v. Worley, 42 S.W. 
95, 19 Ky.L. 791. 

Neb.—^McCleery v. Allen, 7 Neb. 21, 
29 Am.R. 377. 

N.Y.—^Dunham v. Waterman, 17 N.Y. 

9, 72 Am.D. 406. 

5 C.J. p 1074 note 33. 
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fact that the assignment is withheld from record 
for a few hours *^0 or days.*^! 

§ 87. — Intent to Prevent Sacrifice 

Whether an assignment made with intent to prevent 
a sacrifice of the assignor's property is valid or invalid 
depends on whether his purpose is to benefit the creditors 
or himself. 

An assignment is not necessarily invalid because 
it was made with the intent on the part of the 
assignor to prevent a sacrifice of his property.^^ 
Where the assignor, whether solvent or insolvent, 
aims at preventing a sacrifice, with the sole pur¬ 
pose of giving his creditors the benefit of his prop¬ 
erty, which, in case of a sacrifice, they would not be 
likely to obtain to the same extent, the assignment 
is not invalidJS On the other hand, where the 
assignment is made in the assignor’s interest and 
to protect him from the sacrifice attending a forced 
sale, rather than for the benefit of his creditors, 
it is fraudulent.'^^ 

The mere fact that there is some excess of as¬ 
sets over liabilities, or that the assignor believes 
there is such an excess, does not render the assign¬ 
ment invalid, where it is made by the debtor in good 
faith and in the interest of creditors. 

§ 88. — Intent to Prevent Prosecution 

The assignor's hope, not known to, nor acquiesced 
in by, creditors, that the assignment will stop a criminal 
prosecution by them does not invalidate the assignment. 

The fact that an assignment was executed with 
the hope that it would stop a criminal prosecution 
by some of the creditors, there being no knowledge 

70. Irvingr Nat Bank v. Wilson Bros. 

Wooden ware, etc., Co., 54 N.T.S. 

313, 34 App.Div. 481. 

71. Ky.— JJ. S. Bank v. Huth, 4 B. 

Mon. 423. 

NT.—^Pierce Steam-Heating Co. v. 

Bansom, 44 N.T.S. 623, 16 App. 

Div. 258. 

72* Ala.—Shackelford v. Planters', 
etc., Bank, 22 Ala. 238. 

Mich.—^Angell v. Bosenbury, 12 Mich. 

241. 

NT.—^North Biver Bank v. Schu¬ 
mann, 63 How.Pr. 476. 

5 C.J. p 1075 note 45. 

73. Mich.—^Angell v. Bosenbury, 12 
Mich. 241. 

NT.—Ogden v. Peters, 21 NT. 23, 

78 Am.D. 122, affirming 15 Barb. 

560. 

5 C.J. p 1076 note 46. 

74. Ky. —German Ins. Bank v. 

Nunes, 80 Ky. 334, 4 Ky.L. 16. 

Minn.—Guerin v. Hunt, 8 Minn. 477. 

N.C.—London v. Parsley, 52 NC. 313. 


or acquiescence on their part, does not render it in¬ 
valid.'^® 

§ 89. Defects Rendering Assignment Fraudu¬ 
lent 

The circumstances under which an assignment la 
made, or the simple character of the assets and the dis¬ 
position to be made thereof, may render the assignment 
immune from successful attack on the ground that it is 
so defective as to be fraudulent and void. 

An assignment is not fraudulent because it does 
not include all of the assignor’s property where he 
does not conceal any assets or pretend that he is 
assigning all his property and it is understood and 
agreed by all persons concerned that certain prop¬ 
erty is not to be included. There is, of course, no 
semblance of fraud in not assigning property which 
the debtor does not own.77 Failure to specify the 
property assigned in detail, however, is a circum¬ 
stance to be weighed in determining the question 
of fraudulent intent.'^s Also, the omission of a 
schedule is a badge of fraud to be considered, in 
connection with other matters, in determining 
whether there was a fraudulent intent.79 A con¬ 
tention that an assignment for the benefit of cred¬ 
itors is fraudulent and void as to attaching credi¬ 
tors because it does not require definite disposition 
of the property or a settlement with creditors will 
not be sustained where there is no business of the 
assignor to be continued and the assets consist 
only of land which is to be sold and the proceeds 
divided equally among the creditors.^® 

Omissions from inventory or schedule. Omis¬ 
sions either from the inventory of assets or sched¬ 
ule of debts may constitute badges of fraud, 

I Colo.—^Palmer v, McCarthy, 31 P. 

241, 2 Colo.App. 422. 

Mass.—Stevens v. Bell, 6 Mass. 339. 
Mich.—Nye v. Van Husan, 6 Mich. 
329, 74 Am.D. 690. 

NH.—^Haven v. Bichardson, 5 NH. 
113. 

NT.—Kellogg V. Slawson, 15 Barb. 

56, affirmed 11 NT. 302. 

Or.—Sabin v. Lebenbaum, 38 P. 434, 
26 Or. 420. 

Pa.—^Hower v. Geesaman, 17 Serg. & 
B. 251—Burd v. Smith, 4 Dali. 76, 

1 L.Ed. 748. 

Tenn.—Overton v. Holinshade, 5 
Heisk. 683. 

Tex.—^Linn v. Wright, 18 Tex. 317, 
70 Am.D. 282. 

5 C.J. p 1126 note 89. 

80. Northrup Nat. Bank v. Frank¬ 
lin, 232 S.W. 192, 207 Mo.App. 253. 

81. Conn.—^Dibble v. Morris*, 26 
Conn. 416. 

Or.—Sabin v. Lebenbaum, 38 P. 434, 
26 Or. 420. 

5 C.J. p 1128 note 16. 


H.L—Gardner v. Commercial Nat. 

Bank, 13 B,L 155. 

5 C.J. p 1076 note 47. 

75. Iowa.—Savery v. Spaulding, 8 
Iowa 239, 74 Am.D. 300. 

Mich.—Munson v. Ellis, 25 NW. 305, 
58 Mich. 331. 

NT.—^Livermore v. Northrup, 44 N. 
T. 107, 

Wis.—^Bates v. Ableman, 13 Wis. 644. 
5 C.J. p 1076 note 48. 

76. Brooks v. Marbury, (D.C.) 11 
Wheat.(U.S.) 78, 6 L.Ed. 423—Mar¬ 
bury v. Brooks, (D.C.) 7 Wheat. (U. 
S.) 656, 5 L.Ed. 522. 

77. H. D. Lee Mercantile Co. v. Die¬ 
ter, 288 P. 545, 130 Kan. 660. 

78. Ala.—^Brown v, Lyon, 17 Ala. 
659. 

Tenn.—Overton v. Holinshade, 5 
Heisk. 683. 

79. Ala.—^Brown v. Lyon, 17 Ala. 
659. 

Cal.—^Forbes v. Scannell, 13 Cal, 242. 
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but do not avoid the instrument of assignment un¬ 
less made with an intent to defraud creditors.^2 
Under some statutes, transfers of property prior to 
making an assignment, instead of having the ef¬ 
fect of avoiding the assignment, are themselves 
avoidable thereunder; and hence, where property 
fraudulently transferred before making an assign¬ 
ment is omitted from the inventory accompanying 
the assignment, the latter is not invalidated there- 
by.^^ 

§ 90. Provisions in Instrument of Assign¬ 
ment 

An assignment for the benefit of creditors may be 
rendered fraudulent by a provision therein. 

An assignment is fraudulent where it contains 
provisions which compel creditors to grant an ex¬ 
tension of time during which a mortgage, to which 
the assignment is made subject, would be immune 
from attack.^4 The invalidity, on the ground of 
fraud, of an assignment by reason of other provi¬ 
sions therein is discussed supra in §§ 31 b, 33 b, 41, 
and infra §§ 91-94. 

§ 91. — Inclusion of Fictitious or Invalid 
Debts 

In some states the inclusion of fictitious debts in an 
assignment does not affect the rights of bona fide credi¬ 
tors under the assignment; but in other states it is 
deemed to render the assignment fraudulent. 

The inclusion of fictitious debts in the assignment 
is a badge of fraud and some courts regard it as 
sufficient ground for holding the assignment fraud¬ 
ulent; but others hold that it does not affect 
the rights of the bona fide creditors under the as¬ 
signment, provided they are not in any way con¬ 
nected with, or parties to, the fraud, 


§ 9S 

§ 92. -Continuance of Assignor’s Busi- 

ness 

A provision authorizing the assignee to continue the 
business of the assignor renders the assignment fraudu¬ 
lent where it fixes no time limit and is intended to be 
prejudicial to creditors, but not where it is intended to 
benefit the creditors by preserving the property or mak¬ 
ing it yield as much as possible for them and the busi¬ 
ness is to be continued only so long as may be reason¬ 
ably necessary for a wise and prudent disposition of the 
property. 

An assignment for the benefit of creditors which 
empowers the assignee or trustee to continue the 
business of the assignor in the usual way without 
limitation of time is fraudulent in law as to credi¬ 
tors,^*^ especially where a purpose of the assign¬ 
ment is to put the property of the assignor beyond 
the reach of creditors who have suits pending.^s 
On the other hand, provisions giving the assignee 
power to continue the business are not objectiona¬ 
ble where they are consistent with an honest intent 
to make the property bring as much as possible 
for the benefit of creditors and where they do 
not authorize the assignee to continue the business 
indefinitely, but only so long as may be reasonably 
necessary to reduce the property to money in a 
wise and prudent manner. 

A provision giving authority to the assignee to- 
complete the manufacture of material on hand and 
partly finished, and thus preserve it, is not such an 
indication of fraud as will invalidate the assign- 

ment.90 

A provision authorizing the assignee or trustee 
to replenish the stock does not invalidate the as¬ 
signment where it is intended to be for the benefit 
of the creditors and not for the benefit of the 
debtor.91 

§ 93. — Collection and Sale of Assets 

Whether an assignment for the benefit af creditors is 


82. Cal.—^Beardsley v. Frame, 24 P. 
721, 85 Cal. 134. 

Colo.—^Burchinell v. Mosconi, 36 P. 

307, 4 Colo.App. 401. 

K.T.—Shultz V. Hoagland, 85 N.T. 
464—Mattison v. Demarest, 27 N. 
T.Super. 161. 

5 C.J. p 1128 notes 17, 18. 

83. Batten v. Smith, 22 N.W. 342, 62 
Wis. 92. 

84. In re Guyton, (D.C.Ala.) 276 P. 
616. 

85. Miss.—Craft v. Bloom, 59 Miss. 
69, 42 Am.R. 351. 

N.T.—Rothschild v. iSalomon, 6 N.T. 
S. 865. 52 Hun 486. 

Tenn.—Peacock v. Tompkins, Meigs 
317, 

5 C.J. p 1078 note 65. 


86, Mass.—Woodward v. Marshall, 
22 Pick. 468. 

Mo.—Union Nat. Bank v. Mead Mer¬ 
cantile Co., 52 S.W. 196, 151 Mo. 
149. 

Neb.—^Lininger v. Raymond, 10 N.W. 
716, 12 Neb. 167. 

N.C.—^Priedenwald Co. v. Sparger, 39 
S.E. 64, 128 N.C. 446. 

R.I.—^Nightingale v. Harris, 6 R.I. 
321. 

Tex.—^Weaver v. Goodman, (Civ. 
App.) 51 S.W. 860. 

Va.—Stoneburner v. Motley, 30 S.B. 

364, 96 Va. 784. 

5 C.J. p 1078 note 66. 

87. Meston v. Crawford, (Mo.App.) 
190 S.W. 391—5 C.J. p 1079 note 
68 . 


88. Williamson v. Leith, (C.C.A. 
Fla.) 36 P.(2d) 643. 

88. Rodgers v. Boise Ass’n of Cred¬ 
it Men, 196 P. 213, 33 Idaho 513, 
23 A.L.R. 195—5 C.J. p 1079 note 
69. 

90. Conn.—^Kendall v. New England 
Carpet Co., 13 Conn. 383. 

Mass.—Woodward v. Marshall, 22 
Pick. 468, 

Tenn.—RindskofC v. Guggenheim, 3 
Coldw. 284. 

Va.—Marks v. Hill, 16 Gratt.(56 Va.) 
400. 

5 C.J. p 1080 note 70. 

91. Rodgers v. Boise Ass'n of Credit 
Men, 196 P. 213, 33 Idaho, 513, 2$ 
A.L.R. 195—5 C.J. p 1080 note 71. 
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fraudulent and void on its face by reason of provisions 
therein relating to the collection or sale of assets depends 
on whether such provisions will necessarily cause un¬ 
reasonable hindrance and delay. 

An assignment is rendered fraudulent and void 
by any grant of authority to the assignee or any 
direction relating to the sale of the assigned prop¬ 
erty or the collection of the debts due the assign¬ 
or, which will hinder and delay the creditors be¬ 
yond the time that is reasonably necessary, having 
their interests in view, to carry out the purposes 
of the assignment; ^2 and it cannot be sustained by 
showing that the powers granted are contingent, 
or that for any other reason they may not become 
operative.23 

Arbitration and compromise of claims of assign¬ 
or, An assignment for the benefit of creditors is 
not fraudulent because it empowers the assignee to 
compromise doubtful or disputed claims owing to 
the assignor or because it gives him no authority 
to do so;25 nor is an assignment fraudulent be¬ 
cause it authorizes the assignee to submit disputed 
claims to arbitration.^® 


Time, terms, and mode of sale generally. An as¬ 
signment is not ordinarily rendered fraudulent by 
the fact that the time, terms, and mode of sale, 
including the price, are, under its provisions, left 
to the discretion of the assignee.27 However, 
where the discretion given the assignee as to the 
time and manner of selling the property is such 
as to show an intent to hinder, delay, or defraud 
creditors, the assignment is fraudulent, and such 
an intent will be inferred where the provisions of 
the assignment are such as necessarily hinder or 
delay the creditors unreasonably in the collection of 
their debts.^S 

Private sale. An assignment is not fraudulent 
on its face because it authorizes the assignee to 
sell at private sale, or because it authorizes him 
to sell either at public or private sale, in his dis¬ 
cretion.® 2 

Delay in sale. An assignment is fraudulent and 
void on its face where it requires or authorizes the 
assignee to delay in selling the property beyond 
such time as may be reasonably necessary for a 
proper execution of the trust but where the de- 


92. Ill.—^Hardin v. Osborne, 60 Ill. 

93. 

Md.—Green v. Trleber, 3 Md. 11. 
Mich.—^Pierson v. Manning, 2 Mich. 
445. 

iliss.—^Richardson v. Marqueze, 59 
Miss. 80, 42 Am.R. 353. 

N.T.—Hart v. Crane, 7 Paige 37, 

N.C.—^Hafner v. Irwin, 23 N.C. 490. 
Va.—Quarles v. Kerr, 14 Gratt.(55 
Va.) 48. 

5 C.J. p 1080 note 73. 

S3, Boardman v. Halliday, 10 Paige 
(N.Y.) 223. 

94. Ala.—^England v. Reynolds, 38 
Ala. 370. 

Iowa.—^Berry v. Hayden, 7 Iowa 469. 
Md.—Price v. De Ford, 18 Md. 489. 
Mich.—^Watkins v. Wallace, 19 Mich. 
57. 

Miss.—^Robbins v. Embry, Sm. & M, 
Ch. 207. 

Mo.—State v. Benoist, 37 Mo. 500, 
I^Teb.—Lininger v. Raymond, 2 N.W. 
359, 9 Neb. 40. 

Ohio.—Conkling v. Coonrod, 6 Ohio 
St. 612. 

5 C.J. p 1081 note 76. 

95. Buck-Reiner Co. v. Chase, 52 N. 
W. 196, 85 Iowa 296. 

96. Watkins v. Wallace, 19 Mich. 57. 

97. Ala.—England v. Reynolds, 38 
Ala. 370—^Ashurst v. Martin, 9 
Port. 566. 

D.C.—^National Bank of Republic v. 

Hodge, 3 App.D.C. 140. 

Ga.—^McCallie v. Walton, 37 Ga. 611, 
95 Am.D. 369. 

Ill.—^Pierce v. Brewster, 32 Ill. 268. , 


Iowa.—Wooster v. Stanfield, 11 Iowa 
128. 

Ky.—Ely v. Hair, 16 B.Mon. 230. 
Md.—Maughlin v. Tyler, 47 Md. 545. 
Mich.—^Booth v. McNair, 14 Mich. 19. 
Minn.—McClung v. Bergfeld, 4 Minn. 
148. 

Miss.—^Richardson v, Marqueze, 59 
Miss. 80, 42 Am.R. 353. 

N.T.—^Benedict v. Huntington, 32 N. 
T. 219. 

Or.—Silsby v. Strong, 62 P. 633, 38 
Or. 36. 

S.C.—^Vaughan v. Evans, 10 S.C.Eq. 
419. 

Vt.—^Mussey v. Noves, 26 Vt. 462. 
Wis.—^Norton v. Kearney, 10 Wis-. 
443. 

5 C.J. p 1081 note 80. 

98. Ill.—Gardner v. Commercial Nat. 
Bank, 95 Ill. 298. 

Md.—Jones v. Syer, 52 Md. 211, 36 
Am.R. 366. 

Mo.—^Attleboro First Nat Bank v. 

Hughes, 10 Mo.App. 7. 

Neb.—McCleery v. Allen, 7 Neb. 21, 
29 Am.R. 377. 

N.T.—^Van Rossum v. Walker, 11 
Barb. 237. 

Pa.—^Peters v. Light, 76 Pa. 289. 
Tenn.—Barcroft v. Snodgrass, 1 
Coldw. 430. 

5 C.J. p 1082 note 84. 

99. Ala.—^England v, Reynolds, 38 
Ala. 370. 

Cal.—Wilhoit v. Lyons, 33 P. 325, 98 
Cal. 409. 

Ill.—Sackett v. Mansfield, 26 Ill. 21. 
Md.—Farquharson v. Eichelberger, 
15 Md. 63. 


Mich.—^Nye v. Van Husan, 6 Mich. 
329, 74 Am.D. 690. 

Miss.—^Anderson v. Lachs, 59 Miss. 

111 . 

Mo.—State v. Benoist, 37 Mo. 500. 
N.T.—^Halstead v. Gordon, 34 Bari). 
422. 

N.C.—^Barber v. Buffaloe, 16 S.E. 386, 
111 N.C. 206. 

Ohio.—^Hoffman v. Mackall, 5 Ohio 
St 124, 64 Am.D. 637. 

R.I.—^Waldron v. Wilcox, 13 R.I. 5IS. 
Tex.—^Willis v. Thompson, 20 S.W. 
155, 85 Tex. 301. 

Va.—Marks v. Hill, 15 Gratt.(56 Va.> 
400. 

W.Va.—^Landeman v, Wilson, 2 S.E. 

203, 29 W.Va. 702. 

5 C.J. p 1081 note 81. 

1. Ala.—^Johnson v. Thweatt, 18 
Ala. 741. 

D.C.—Hayes v. Johnson, 6 D.C. 174. 
Ill.—^Hardin v. Osborne, 60 Ill. 93. 
Kan.—^Higby v. Ayres, 14 Kan. 331. 
Md.—^Maughlin v. Tyler, 47 Md. 545. 
Mich.—^Pierson v. Manning, 2 Mich. 
445. 

Miss.—^Richardson v. Stapleton, 60 
Miss. 97. 

Neb.—^McCleery v. Allen, 7 Neb. 21, 
29 Am.R. 377. 

N.H.—Rundlett v. Dole, 10 N.H. 458. 
N.J.—^North Ward Nat Bank v. 

Conklin, 26 A 678, 51 N.J.Eq. 7. 
N.T. — Jessup V. Hulse, 21 N.T. 168. 
N.C.—^Hardy v. Skinner, 31 N.C. 191. 
Ohio.—^HofCman v. Mackall, 5 Ohio 
St 124, 64 Am.D. 637. 

Pa.—^Dana v. U. S. Bank, 5 Watts & 
S. 223. 
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lay required or allowed is only such as is reasonably 
necessary in order that the property may be sold 
to the best advantage, having in view the interests 
of the creditors, and not the interest of the as¬ 
signor, the assignment is valid^ 

Sale on credit. As expressly noted in one case,^ 
there is a conflict of authority as to whether pro¬ 
visions authorizing the assignee to sell on credit 
render the assignment fraudulent and void. It has 
been variously held or stated that an assignment 
which authorizes sales on credit is fraudulent per 
se;^ that it is not necessarily void;^ that it is 
not even presumptively fraudulent;® and that 
merely the provision authorizing sales on credit, 
and not the deed itself, is void.*^ As indicated infra 
in § 132, the courts will, where possible, save the 
assignment by construing an indefinite or ambigu¬ 
ous provision as not authorizing a sale on credit 

§ 94. — Distribution of Assets 

a. In general 

b. Compensation of assignee 

c. Discretion of assignee 


a. In General 

An assignment is frauduient and void where It con¬ 
tains provisions as to the distribution of assets which 
will hinder and delay creditors for an unreasonable time. 
Unless there is a valid reason therefor, a provision ex¬ 
cluding or postponing a particular class of creditors ren¬ 
ders the assignment fraudulent. 

Provisions as to the distribution of the assets 
of an estate assigned for the benefit of creditors, 
that have the effect of unreasonably hindering and 
delaying creditors, will render the assignment 
fraudulent and void.® Provisions which expressly 
postpone distribution of the assets among the cred¬ 
itors, or .allow the assignee to do so, for a longer 
time than is reasonably necessary, render the as¬ 
signment fraudulent;® but it is otherwise where 
the delay is reasonable under all the circum- 
stances.i® 

Giving creditors power to postpone. An assign¬ 
ment which gives a majority of the creditors, or 
less than a majority, the power to postpone indefi¬ 
nitely a distribution of the assets, by extending in¬ 
dulgence to the assignor or otherwise, is fraudulent 
and void on its face.ii 


Tenn.—^Farmers*, etc., Bank v. Mar¬ 
tin, 33 S.W. 565, 96 Tenn. 1. 

Tex.—Carlton v. Baldwin, 22 Tex. 
724. 

Va.—Quarles v. Kerr, 14 Gratt.(55 
Va.) 48, 

5 C.J, p 1081 note 82. 

2. Ala.—^Perry Ins., etc., Co. v. Fos¬ 
ter, 58 Ala. 502, 29 Am.R. 779. 

Ariz.—Rochester v. Sullivan, 11 P. 
58, 2 Ariz. 75. 

Ark.—Hempstead v. Johnston, 18 
Ark. 123, 65 Am.D. 458. 

Ky.—Hull V. Evans, 59 S,W. 851, 22 
Ky.L. 1118. 

liich.—Hollister v. Loud, 2 Mich. 
309. 

liliss.—^Armitage v. Rector, 62 Miss. 
600. 

N.H.—Rundlett v. Dole, 10 N.H. 458. 
N.Y.—Bellows V, Patridge, 19 Barh. 

176, affirming 12 N.T.Leg.Obs, 219. 
N.C.—Gilmer v. Earnhardt, 46 N.C. 
559. 

Pa.—Dana v. U. S. Bank, 5 Watts & 
S. 223. 

S.C.—Wiesenfeld v. Stevens, 15 S.a 
554. 

Tenn.—^Robinson v. Baugh, 61 S.W. 
98—Rindskoff v. Guggenheim, 3 
Coldw. 284. 

Tex.—^Moore v. Blum, (Civ.App.) 40 
S.W. 511, affirmed 42 S.W. 856, 91 
Tex. 273. 

Va.—Stoneburner v. Motley, 30 S.B. 

364, 95 Va. 784. 

5 C.J. p 1082 note 83. 

3. Hoffman v. Mackall, 5 Ohio St. 
124, 64 Am.D. 637. 

4. Dunham v. Waterman, 17 N.Y. 
9, 72 Am.D. 406—Columbia Depart¬ 


ment Store V. Lander Co., 253 N.Y. 

S. 150, 142 Misc. 135—5 C.J. P 1083 
note 89. 

5. Ala.—^England v. Reynolds, 38 
Ala. 370. 

Ky.—Christopher v. Covington, 2 B. 
Mon. 357. 

Md.—^Farquharson v. Eichelberger, 
15 Md, 63. 

Miss.—^Richardson v. Marqueze, 59 
Miss. 80, 96, 42 Am.R. 353. 

Mo.—State v. Benoist, 37 Mo. 500. 
N.H.—Rundlett v. Dole, 10 N.H. 458. 
N.M.—C. J. L. Meyer, etc., Co. v. 

Black, 16 P. 620, 4 N.M. 190. 

N.C.—Stoneburner v. Jeffreys, 21 S. 
E. 29. 116 N.C. 78. 

Ohio.—Conkling v. Coonrod, 6 Ohio 
St. 611. 

5. C.—^Vaughan v. Evans, 10 S.C.Eq. 
414. 

Tenn.—Gimell v. Adams, 11 Humphr. 
283. 

5 C,J. p 1083 note 90. 

6. N.C.—Bobbitt v. Rodwell, 11 S.E. 
245, 105 N.C. 236. 

Va.—^Dance v. Seaman, 11 Gratt(52 
Va.) 778. 

7. Falk V. Liebes, 42 P. 46, 6 Colo. 
App. 473—5 C.J. p 1084 note 92. 

8. Ala.—Shearer v. Loftin, 26 Ala. 
703. 

Ill.—^Hardin v. Osborne, 60 Ill. 93. 
Kan.—^Higby v. Ayres, 14 Kan. 331. 
Md.—Green v. Trieber, 3 Md. 11. 
Miss.—^Robins v. Embry, Sm. & M. 
Ch. 207. 

Pa,—Sheerer v. Lautzerheizer, 6 
Watts 543. 
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Va.—Sheppard v. Turpin, 8 Gratt. 
373. 

5 C.J. p 1084 note 96. 

8. Ala.—Shearer v. Loftin, 26 Ala. 
703. 

Ill.—^Hardin v. Osborne, 60 Ill. 93. 
Kan.—Higby v. Ayres, 14 Kan. 331. 
Md.—^Maughlin v. Tyler, 47 Md. 545 
—Green v. Trieber, 3 Md. 11. 

N.Y.—Oliver Lee, etc.. Bank v. Tal- 
cott, 19 N.Y. 146. 

Ohio.—^Repplier v. Orrich, 7 Ohio Pt. 
II 246. 

Pa.—Sheerer v. Lautzerheizer, 6 
Watts 543. 

Va.—Sheppard v, Turpin, 3 Gratt.(44 
Va.) 373. 

5 C.J. p 1084 note 97. 

lOu Ark.—^Hempstead v. Johnston, 
18 Ark. 123, 65 Am.D. 458. 

Ga.—Anthony v. Price, 17 S.E. 1024, 
92 Ga. 170, 

La.—U. S. V. U. S. Bank, 8 Rob. 262. 
Miss.—^Union, etc.. Bank v. Allen, 27 
So. 631, 77 Miss. 442. 

N.H.—Rundlett v. Dole, 10 N.H. 458. 
Pa.—^Dana v. IT. S. Bank, 5 Watts & 
S. 223. 

S.C.—^Vaughan v. Evans, 10 S.C,Eq. 
414. 

Tenn.—^Rindskoff v. Guggenheim, 3 
Coldw. 284. 

Tex.—^Eicks v. Copeland, 53 Tex. 581, 
37 Am.R. 760. 

Va.—^Dance v. Seaman, 11 Gratt, (52 
Va.) 778. 

5 C.J. p 1085 note 98. 

11. Ala.—Shearer v. Loftin, 26 Ala. 
703, 

Kan.—Higby v. Ayres, 14 Kan. 331. 
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Payment in instolUnents* An assignment is 
fraudulent and void where it requires creditors to 
wait for the payment of their debts, and allows 
the debtor to make payment in installments at fixed 
periods.^^ 

Exclusion or postponement of particular creditor 
or class of creditors. The exclusion of a particu¬ 
lar class of creditors is not fraudulent where it is 
done by virtue of an agreement of all persons con¬ 
cerned and the assignment is not an ordinary stat¬ 
utory assignment but is an assignment of part of 
the debtor’s property for the benefit of a particular 
class of creditors,^^ Ordinarily, an assignment is 
fraudulent and void on its face where it excludes 
from participation or postpones creditors who bring 
suit against the assignor or the assignee; but 
in one state a provision postponing the claims of 
suing creditors is deemed not to be a badge of 
fraud; and it has been held that a provision for 
pa3mient of debts “exclusive of costs” does not ren¬ 
der an assignment fraudulent.^® It has been both 
affirmedand denied^® that a provision exclud¬ 
ing secured creditors will render the assignment 
fraudulent or void. 

An express exclusion of a particular person from 
participation in the proceeds of the assigned estate 
is not inconsistent with the claim of the assignor 
that such person is not a creditor, but a silent 
partner, and does not indicate a fraudulent pur- 
pose.i^ 

b. Compensation of Assignee 

It is a badge of fraud to provide for the payment 
of excessive compensation to the assignee. The courts 
are not agreed as to the fraudulent character of a pro¬ 
vision allowing the assignee compensation as attorney in 
addition to compensation as assignee. 


A provision for paying the assignee excessive 
compensation is a badge of fraud.^® 

In some jurisdictions an assignment which al¬ 
lows the assignee compensation as attorney, in ad¬ 
dition to his compensation as assignee, is regarded 
as fraudulent and void on the ground that he ought 
not to act in both capacities; but in another ju¬ 
risdiction the courts do not regard such a provi¬ 
sion as conclusively showing an intention or pur¬ 
pose to hinder, delay, and defraud creditors.^^ 

c. Discretion of Assignee 

Particular provisions investing the assignee with dis¬ 
cretionary power as to the payment of debts or dividends 
or as to the making of adjustments or compromises with 
creditors may or may not be so worded as to disclose an 
Intent to hinder, delay, and defraud creditors. 

An assignment for the benefit of creditors is 
invalid as showing on its face an intent to hinder, 
delay, and defraud creditors where it leaves to the 
assignee the power to decide what debts are to be 
paid,^^ gives him authority to prefer creditors,^^ 
or confers on him power to compromise or com¬ 
pound with creditors whose claims are confessedly 
due.25 On the other hand, the giving of authority 
to the assignee to pay any debts inadvertently 
omitted from the schedule does not render the as¬ 
signment fraudulent; 26 an assignment conferring 
discretionary authority on the assignee to pay divi¬ 
dends as they accrue or to wait until all the as¬ 
sets are converted, is not per se fraudulent; 27 an 
assignment empowering the assignee to adjust or 
compromise claims which are in dispute as to va¬ 
lidity or amount, but leaving him bound to pay 
the true amount due, does not bear on its face a 
plain purpose to defraud creditors; 28 and in a 
jurisdiction wherein the power of the trustee is 
statutory, and he is under the supervision of the 


Va.—Sheppard v. Turpin, 3 Gratt. 
(44 Va.) 373. 

12. Green v. Trieber, 3 Md. 11. 

13. H. D. Lee Mercantile Co. v. Die¬ 
ter, 288 P. 545, 130 Kan. 660. 

14- Mo.—^Moore v. Carr, 65 Mo.App. 
64—Oliver-Finnie Grocer Co. v. 
Miller, 53 Mo.App. 107. 

Tenn.—Gimell v. Adams, 11 Humphr. 
283. 

6 C.J. p 1086 note 16. 

15. Paul V, Baugh, 9 S.E. 329, 85 Via. 
955. 

16. Gates v. Labeaume, 19 Mo. 17. 

17. Bickhaiu v. Lake, (D.C.Miss.) 61 
P. 892. 

18. Cross V. Bryant, 3 Ill. 36. 

18. Smith V. Allen, 24 P.(2d) 1043, 
144 Or. 261. 


20. Ga.—Stultz v. Fleming, 9 S.E. 
1067, 83 Ga. 14. 

Miss.—Ingraham v. Grigg, 21 Miss. 
22—^Arthur v. Commercial, etc., 
Bank, 17 Miss. 394, 48 Am.D. 719. 
5 C.J. p 1085 note 2. 

21. Ill.—^Heacock v. Durand, 42 Ill. 
230. 

N.Y.—^Nichols v. McEwen, 21 Barb. 

65, affirmed 17 N.T. 22. 

5 C.J. p 1085 note 3. 

22. Joel Bailey Davis Co. v. Augus¬ 
tus, 54 S.E. 985, 105 Va. 843. 

23. Ala.—Gazzam v. Poyntz, 4 Ala. 
374, 37 Am.D. 745. 

Miss.—^Polkinghorne v. Martinez, 3 
So. 742, 65 Miss. 272. 

Tex.—Caton v. Mosely, 25 Tex. 374 
—Sanger v. Burke, 43 S.W. 1070, 
18 Tex.Civ.App. 106. 

24. Conn.—Harvey v. Mix, 24 Conn. 
406.* 


Mo.—Seger v. Thomas, 18 S.W. 33, 
107 Mo. 635. 

N.T.—Maack v. Maack, 2 N.T.S. 506, 
49 Hun 507. 

Tex.—^Moody v. Paschal, 60 Tex. 483. 

5 C.J. p 1086 note 10. 

25. Boyum v. Jordan, 178 N.W. 158, 
146 Minn. 66—5 C.J. p 1085 note 6. 

26. Miss.—Armstrong v. Guenther, 
7 So. 499, 67 Miss. 698. 

Va.—Joel Bailey Davis Co. v. Augus¬ 
tus, 54 S.E. 985, 105 Va. 843. 

5 C.J. p 1086 note 11. 

27. Tex.—^Eicks v. Copeland, 53 Tex. 
581, 37 Am.R. 760. 

Wis.—^Lindsay v. Guy, 15 N.W. 181, 
57 Wis. 200. 

28. Vt.—^Mussey v. Noyes, 26 Vt. 
462. 

Va.—^Joel Bailey Davis Co. v. Augus¬ 
tus, 54 S.B. 985, 105 Va. 843. 

5 C.J. p 1086 note 7. 
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court, void provisions attempting to confer power 
on the trustee to compound debts do not affect the 
validity of the assignment.29 

§ 95. Transactions before Assignment in 
General 

Prior acts of the assignor, even though fraudulent, do 
not Invalidate the assignment unless such acts and the 
assignment are parts of one transaction or a common 
scheme to defraud. 

Transactions before, or contemporaneous with, 
the making of an assignment for benefit of credi¬ 
tors may be such as to taint the whole transaction 
with fraud and invalidate the assignment; ^0 but 
where the prior act is a separate and distinct trans¬ 
action, it will not affect the validity of the as sign- 
mental More particularly, it has been held that 
an assignment is not rendered invalid by the prior 
act of the assignor in fraudulently contracting 
debts,32 in making false representations of his 
financial condition,3 3 in promising to assign,3 4 in 
confessing judgment,35 or in borrowing money up 
to the day of the assignment36 Also the validity 
of the assignment is not affected by the failure of 
the assignor to keep a cash book 37 or to mention 
his intention to make an assignment when called 


on by an attaching creditor for payment. 3 8 Fur¬ 
thermore, an assignment is not invalidated by prior 
acts of the assignors constituting grounds for an 
attachment,39 or by the fact that two years prior 
to the assignment the assignors, while members of 
a firm, formed a corporation and transferred to it 
the firm assets in exchange for corporate stock.^^ 
Transfer or withdrawal of assets. A fraudulent 
transfer of property before the assignment will not 
necessarily invalidate the assignment,^! unless such 
transfer is a part of the assignment itself or con¬ 
stitutes part of a scheme to defraud.42 The with¬ 
drawal or transfer of a substantial portion of the 
assets of a debtor immediately prior to the filing 
of a general assignment invalidates the assignment 
where the withdrawal or transfer and the assign¬ 
ment appear to be parts of a common design to 
defraud,43 but not where the withdrawal or trans¬ 
fer is not closely connected with the assignment.44 

§ 96. Transactions after Assignment in Gen¬ 
eral 

Subsequent acts are, at the best, merely evidence of 
fraudulent intent In making the assignment; and where 
the assignment was bona fide. Its character cannot be 
changed by subsequent acts, whether fraudulent or not. 
on the part of the assignor or assignee. 


ea. Falk V. Liebes, 42 P. 46, 6 Colo. 
App. 473. 

30. N.T.—^Buffalo Third Nat. Bank 
V. Buffalo Wheel Co., 73 N.Y.S. 114, 
66 App.Div. 293. 

Tenn.—Solinsky v. Lincoln Sav. 

Bank, 4 S.W. 836, 85 Tenn. 368. 

5 C.J. p 1087 note 18. 

31. Ala.—^H. B. Claflin Co. v. Musco¬ 
gee Mfg. Co., 30 So. 555, 127 Ala. 
376. 

Ark.—Little Rock Bank v. Frank, 37 
S.W. 400, 63 Ark. 16, 58 Am.S.R. 65 
and note. 

Ga.—^Anthony v. Price, 17 S.E. 1024, 
92 Ga. 170. 

Ill.—Stamping Co. v. Hanchett, 25 
Ill. App. 198. 

Ky.—Stephens v. Dickinson, 43 S.W. 
212, 19 Ky.L. 1223. 

Mass.—^Woodward v. Marshall, 22 
Pick. 468. 

Miss.—Thompson v. Preston, 19 So. 
347, 73 Miss. 687. 

N.T.—Cutter v. Hume, 33 N.B. 1084, 
138 N.T. 630. 

N.C.—Jordan v. Newsome, 36 S.E. 

154, 126 N.C. 553. 

Pa.—Wilson v. Berg, 88 Pa. 167. 
S.D.—Wright v. Lee, 72 N.W. 895, 10 
S.D. 263. 

Wis.—Conlee Lumber Co. v. Ripon 
Lumber, etc., Co., 29 N.W. 285, 66 
Wis. 481. 

5 C.J. p 1087 note 19. 

32. Ark.—Excelsior Mfg. Co. v. 
Owens, 25 S.W. 868, 58 Ark. 556. 
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Kan.—Marlin v. Teichgraeber, 66 P. 
234, 63 Kan. 521. 

Ky.—Reinhard v. Commonwealth 

Bank, 6 B.Mon. 252. 

Md.—Strauss v. Rose, 69 Md. 525. 
Mass.—^Woodward v. Marshall, 22 
Pick. 468. 

N.T.—Talcott V. Rosenthal, 22 Hun 
573. 

R.I.—Spencer v. Jackson, 2 R.I. 35. 
Wis.—Greene, etc., Co. v. Van Vech- 
ten, 22 N.W. 943, 63 Wis. 16. 

5 C.J. p 1087 note 20. 

33. Ark.—^Little Rock Bank v. 
Frank, 37 S.W. 400, 63 Ark. 16, 58 
Am.S.R. 65. 

Miss.—Trueheart v. Craddock, 23 So. 
549. 

N.Y.—McNaney v. Hall, 33 N.Y.S. 
518, 86 Hun 415, affirmed 64 N.E. 
1093, 159 N.T. 544. 

34. Anderson v. Lachs, 59 Miss. 111. 

35. Thalheimer v. Klapetsky, 12 N. 
T.S. 941, affirmed 29 N.E. 1031, 129 
N.Y. 647. 

36. Reinhard v. State Bank, 6 B. 
Mon.(Ky.) 252. 

37. Stephens v. Dickinson, 43 S.W. 
212, 19 Ky.L. 1223. 

38. Place V. Miller, 6 Abb.Pr.N.S. 
(N.T.) 178. 

39. Stephens v. Dickinson, 43 S.W. 
212, 19 Ky.L. 1223. 

40. Champlain First Nat. Bank v. 
Wood, 33 N.Y.S. 777, 86 Hun 491, 
affirmed 51 N.B. 1090, 157 N.Y. 690. 
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41. Ala.—Truss v. Davidson, 7 So. 
812, 90 Ala. 359. 

Colo.—Cleghorn v. Sayre, 45 P. 372, 
22 Colo. 400. 

Ill.—Feltenstein v, Stein, 45 N.E. 
602, 157 Ill. 19. 

Kan.—^Marshall v. Van de Mark, 46 
P. 308, 57 Kan. 304. 

Neb.—^Deere v. Losey, 67 N.W. 462, 
48 Neb. 622. 

N.Y.—Andreae v. Bourke, 53 N.Y.S. 

885, 33 App.Div. 638. 

Pa.—^Wilson v. Berg, 88 Pa. 167. 
Wis.—^Batten v. Richards, 35 N.W. 

642, 70 Wis. 272. 

5 C.J. p 1088 note 31, 

43. Ala.—Cummings v, McCullough, 
5 Ala. 324. 

Ark.—^Vahlberg v. Birnbaum, 41 S.W. 
581, 64 Ark. 207. 

Kan.—Smith v. Hunter, 45 P. 911, 4 
Kan.App. 377. 

N.Y.—Cruikshank v. Walsh, 56 N.Y. 

S. 894, 39 App.Div. 632. 

5 C.J. p 1088 note 32. 

43. Ark.—^Ball-Warren Commn. Co. 

V. Wills, 45 S.W. 687, 65 Ark. 270. 
N.Y.—Coursey v. Morton, 30 N.B. 

231, 132 N.Y. 556. 

5 C.J. p 1088 note 34. 

44. Ark.—^Worthen v. Griffith, 28 S. 

W. 286, 59 Ark. 562, 43 Am.S.R. 50. 
D.C.—^Danzig v. Saks, 20 D.C. 177. 
Mo.—Thompson v. Foerstel, 10 Mo. 

App. 290. 

N.T.—Schultz V. Hoagland, 85 N.T. 
464. 

5 C.J. p 1088 note 35. 
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It is a general rule that the bona fide character 
of an assignment for the benefit of creditors can¬ 
not be affected by subsequent fraudulent acts on 
the part of either the assignor or the assignee; 
such acts, at the most, are merely evidentiary on 
the question of fraudulent intent in making the as- 

signment.^5 

An instrument executed by the debtor after the 
assignment and containing a waiver of a release 
provided for in the assignment is not fraudulent 
and does not defeat the assignment.*^® Where the 
creditors are notified of the assignment and have 
opportunity to assent thereto, the failure of the as¬ 
signor and assignee to endeavor to secure such as¬ 
sent does not constitute fraud.^7 it is not a badge 
of fraud that preferred creditors fail to list for 
taxation bonds evidencing their claims.*^® 

The acceptance from the assignee of a bond that 
is wholly inadequate is a badge of fraud.**^ 

§ 97. — Transfer or Withdrawal of Assets 

A speedy transfer of assigned property by the as¬ 
signee to a relative of his or of the assignor does not 
necessarily constitute fraud invalidating the assignment; 
and according to some, but not other, authorities the 
same is true of a withholding of assets by the assignor. 

The fact that the assignee, without taking an 
inventory, advertising for bids, or giving notice to 
creditors, speedily sells the assigned property or a 
part thereof to a relative of his or a relative of 
the assignor does not necessarily constitute fraud 
invalidating the assignment; at the best, it is mere¬ 
ly evidence tending to show the fraudulent nature 
of the transaction.®® 

According to some authorities, where an assign¬ 
ment purports to convey all the property of the 
assignor, the secreting and witholding, by the as¬ 
signor, of unexempt assets of substantial value 
amounts to a fraud on the rights of creditors and 
renders the assignment void,®^ in the absence of 
any explanation; ®2 but there are authorities to the 


contrary which are based on the theory that, since 
the title is in the assignee, he may, in a proper 
proceeding, compel the delivery of the assets with- 
held.®3 

§ 98. Secret Agreements with Assignee 

A secret agreement between the assignor and as¬ 
signee may invalidate the assignment. 

Where there is a secret trust for the benefit of 
the assignor, who remains in possession of the prop¬ 
erty as tenant of the assignee, the assignment is 
invalid.®^ 

§ 99. Secret Agreements with Creditors 

A secret agreement with one creditor which Is 
repugnant to the terms of the assignment is a fraud on 
the other creditors; but an agreement made at the time 
a debt is contracted may be free from fraud, even though 
It is kept secret and is followed by an assignment. 

In the absence of any circumstances indicating 
a fraudulent intent, an agreement made between the 
assignor and a creditor at the time the debt is con¬ 
tracted and providing that notes held by the credi¬ 
tor shall become immediately due on the happening 
of certain contingencies, although kept secret and 
followed by an assignment, does not operate as a 
fraud on other creditors.®® On the other hand, a 
secret agreement between the assignor and a credi¬ 
tor which is repugnant to the terms of the assign¬ 
ment and is made to induce the creditor to assent 
to the assignment is a fraud on the other cred¬ 
itors.®® 

§ 100. Retention of Possession by Assignor 

An explanation consistent with good faith will pre¬ 
vent an assignment from being held fraudulent and void 
on account of retention of possession of the assigned 
property by the assignor. 

The fact that the assignor retains or does not de¬ 
liver possession of the property conveyed does not 
render the assignment fraudulent and void, where 
the deed contains no stipulation for retention of 
possession, it was executed in good faith,® ^ and 


45. Isaacson v. Davis, 143 A. 788, 176 Wash. 302—5 C.J. p 1089 note 

127 Me. 398—5 C.J. p 1089 notes 40. 

38, 39. 

52. Mich,—Parsell v. Patterson, 11 

46. Howe V. Newbegin, 34 Me. 15. N.W. 291, 47 Mich. 605. 

47. Thompson v. Shaw, 71 A. 370, Constable v. Hardenbergh, 38 

104 Me. 85. ^.Y.S. 694, 4 App.Div. 143. 

5 C.J. p 1089 note 41. 

48. Paul V. Baugh, 9 S.E. 329, 85 

Va. 955. —^Loomis v. Stewart, 39 N. 

W. 660, 75 Iowa 387, overruling in 
46. Williamson v. Leith, (C.C.A. effect Moss v. Humphrey, 4 Greene 

Fla.) 36 F.(2d) 643. 443. 

Me.—^Pike v. Bacon, 21 Me, 280, 38 
SO. Hurwitz v. Starwich, 226 P, 122, Am.D. 259. 

130 Wash. 1—5 GJ. p 1090 note 50. Minn.—Blackman ▼. Wheaton, 13 
61. Hahn v. Kroll, 29 P.(2d) 392, Minn. 326. 


Pa.—Wilson v. Berg, 88 Pa. 167. 

Va.—^Hurst v. Leckie, 34 S.E. 464, 
97 Va. 650, 75 Am.S.R. 798. 

6 C.J. p 1089 note 42, p 1090 note 43. 

54. Ind.—Caldwell v. Rose, Smith 
190. 

S.C.—Stewart v. Kerrison, 3 S.C. 266. 

55. Tetig V. Boesman, 31 P. 371, 12 
Mont. 404. 

56. Merritt v. Bucknam, 37 A. 885, 
90 Me. 146. 

57. Brainard v. Fitzgerald, (Cal.) 
44 P.(2d) 336—5 C.J. p 1090 note 
44. 
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the failure to deliver possession is explained satis¬ 
factorily,58 as where the goods are in the hands of 
the sheriff 59 or the assignor remains in posses¬ 
sion as agent 50 or tenant 5i of the assignee. On 
the other hand, a failure or refusal on the part of 
the assignor to make any satisfactory explanation 
indicates continued existence of fraud.52 

It is not a badge of fraud that, until the bonds 
of the preferred creditors mature, the debtor re¬ 
tains possession of the assigned property and takes 
the profits, where the sale is to be made by the 
trustee on the request of any creditor.®^ 

§ 101. Possibility of Fraud 

An assignment which does not expressly authorize 
the assignee to do a fraudulent act is not rendered in¬ 
valid by provisions which admit of fraud on his part. 

An assignment which confers no express author¬ 
ity on the assignee to do a fraudulent act and which 
is otherwise valid is not rendered invalid by the 
fact that its provisions are such as to admit of 
fraud or mistake on the part of the assignee.®^ 

§ 102. Fraud in Assignments by Firms or 
Partners 

A partnership assignment is not necessarily rendered 
fraudulent and void by prior acts or transactions of the 
partners; but either a partnership or individual assign¬ 
ment Is void where It is part of a scheme to exclude 
firm creditors from participation In firm assets or in¬ 
dividual creditors from participation in individual assets. 

The fraud of one member of a firm in making an 
assignment is chargeable to the other members.®5 


§ m 

A partnership assignment is void when it is pari 
of a scheme to pay individual creditors out of finr 
assets and thereby hinder, delay, and defraud firn 
creditors.®® Also, a general assignment of indi¬ 
vidual property, to pay firm debts and excluding 
individual creditors, is void as against an individual 
creditor.®7 However, it has been held that a gen¬ 
eral assignment made by partners conveying al 
their property, firm and individual, for the paymeni 
of both firm and individual debts, is not frauduleni 
per se because it fails to provide that the firm debts 
shall be first paid out of the firm property and in¬ 
dividual debts out of the individual property, since 
the assignee is required by law to make such ap¬ 
plication of the assigned estate.®® An assignmeni 
of firm property for the benefit of all the creditors 
of the firm is not fraudulent as to creditors whc 
are not parties to it and have no knowledge there¬ 
of.®® The fact that a deed of trust for the bene¬ 
fit of creditors conveys the assets of several pre¬ 
vious firms, of which the grantors had been mem¬ 
bers, and makes no provision for the creditors oi 
such firms, but only for the creditors of the Iasi 
firm, does not avoid the deed; such an objectior 
does not arise on the face of the deed, and ii 
made at all, can only be on evidence outside the 
deed, showing the existence of creditors of the an¬ 
tecedent firms, and that the assets of such firms 
were liable for their claims. 7® 

A partnership assignment is not void, as a mat¬ 
ter of law, because the partners drew out mone} 
for their individual use just before its execution,7^ 


58. Ky.—Christopher v. Covington, 
2 B.Mon. 357. 

N.Y.—^Vredenbergh v. White, 1 

Johns.Oas. 156. 

Pa.—^Wager v. Miller, 4 Serg. & R. 
117. 

Utah.—Snyder v. Murdock, 59 P. 91, 
20 Utah 419. 

5 C.J. p 1090 note 45. 

58. Pa.—^Wilt V. Franklin, 1 Binn. 

(Pa.) 501, 2 Am.D. 474. 

R.L—In re Daniels, 14 R.I. 500. 

ea Ala.—Smith v. Leavitts, 10 Ala. 
92. 

Cal.—Forbes v. Scannell, 13 Cal. 242. 
Ill.—Blow V. Gage, 44 Ill. 208. 

Iowa.—Savery v. Spaulding, 8 Iowa 
239, 74 Am.D. 300. 

Ky.—^Pearson v. Rockhill, 4 B.Mon. 
296. 

Mass,—Shattuck v. Freeman, 1 Mete. 

10—Scott V. Ray, 18 Pick. 360. 
Mich.—^Baldwin v. Buckland, 11 
Mich. 389. 

Minn.—^Noyes v. Beaupre, 30 N.W. 
126, 36 Minn. 49, affirmed 11 S.Ct. 
296, 138 U.S. 397, 34 L.Ed. 991. 
N.T.— Ball V. Loonxis, 29 N.Y. 412. 


Tex.—^Van Hook v. Walton, 28 Tex. 
59. 

Utah.—Snyder v. Murdock, 59 P. 91» 
20 Utah 419. 

Va.—Hurst v. Leckie, 34 S.B, 464, 97 
Va. 550. 

Wis.—Bates v. Simmons, 22 N.W. 

335, 62 Wis. 69. 

5 C.J. p 1090 note 47. 

61. Mass.—Scott v. Ray, 18 Pick. 
360. 

Mich.—^Hollister v. Loud, 2 Mich. 
309. 

62. Phillips V. Wathen, 6 Ky.Op. 
174. 

63L Paul V. Baugh, 9 S.E. 329, 85 Va. 
955. 

64. Ark.—^Ex p. Conway, 4 Ark. 302. 
D.C.—^Brown v. McLean, 16 D.C. 559. 
Iowa.—^Berry v. Hayden, 7 Iowa 469. 
Mich.—^Watkins v. Wallace, 19 Mich. 
57. 

Miss.—^Montgomery v, Galbraith, 19 
Miss. 555. 

N.Y.—^Kellog v. Slauson, 11 N.Y. 302, 
affirming 15 Barb. 56. 

Ohio.—^HofCman v. Mackall, 5 Ohio 
St 124, 64 Am.D. 637. 
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S.C.—Vaughan v. Evans, 10 S.C.Eq 
414. 

Wis.—Norton r. Kearney, 10 Wis 
443. 

5 C.J. p 1091 note 66. 

65. Malkemesius v. Pauly, 40 N.Y.S 
936, 17 Misc. 621. 

66. Neb.—^Morehead v. Adams, 26 N 
W. 242, 18 Neb. 569. 

N.Y.—Booss v. Marion, 29 N.E. 832 
129 N.Y. 536. 

5 C.J. p 1091 note 58. 

07. Wheeler v. Childs, 48 N.Y.S 
1023, 22 App.Div. 613. 

68. Friend v. Michaelis, 15 Abb.N 
Cas.(N.Y.) 354—5 C.J. p 1058 not 
25, p 1086 note 13. 

69- Dispatch Printing Co. v. George 
86 N.W. 339, 83 Minn. 309. 

70. Price v. De Ford, 18 Md. 489. 

71. D.C.—^Danzig v. Saks-, 20 D.C 
177. 

N.y.—^Birdsall, etc., Mfg. Co. v 
Schwarz, 38 N.Y.S. 368, 3 App.Div 
298—^Victor v. Nichols, 13 N.Y.St 
461, affirmed 20 N.E. 880, 114 N.Y 
617. 
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provided the amount of the withdrawals was not 
unusual and excessive, *^2 because they sold part of 
their property on credit in contemplation of the 
assignment,or because, immediately prior to the 
assignment, an individual note was replaced by a 
partnership note, where the original note was giv¬ 
en for a partnership debt.'^^ The fact that a firm, 
before making an assignment, turned over to one 
of the partners certain judgments and accounts in 
payment of a loan made by him to the firm does 
not make the assignment fraudulent and void, 
where the partners acted on the advice of an at¬ 
torney, and later turned over nearly all the ac¬ 
counts to the assignee.*^^ 

§ 103. Evidence of Fraud 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

Fraud, when not appearing on the face of the in¬ 
strument, must be proved by the party assailing the 
assignment; but on proof of facts raising a presump¬ 
tion of fraud, the burden of going forward with the evi¬ 
dence shifts to the assignor. 

Where an assignment for the benefit of creditors 
is fair on its face, fraud or fraudulent intent is not 
to be presumed, but is to be proved, either directly 
or inferentially, by the party assailing the assign- 
mentJ6 So also the burden of proving that the 
assignee knew of the assignor's fraud is on the par¬ 
ty alleging it.*^*^ However, a rebuttable presump¬ 
tion of fraud may arise from proof of facts and 


attendant circumstances; and where proof rais¬ 
ing a presumption of fraud is made, the burden of 
adducing evidence shifts to the assignor.79 

Where, from an inspection of the instrument it¬ 
self, the assignment is prima facie fraudulent, the 
burden is on the assignor to adduce evidence of the 
validity of the deed^O 

Presumption from retention of possession. In 
some cases the courts have considered retention of 
possession of assigned property by the assignor as 
merely a circumstance from which it is permissi¬ 
ble to infer fraud; but in other cases the courts 
have regarded such retention of possession as rais¬ 
ing a presumption of fraud which, when not re¬ 
butted, is conclusive.S2 

Presumption from solvency. An intent to make 
the assignment, not for the benefit of creditors, 
but in the assignor’s interest, to protect him from 
a forced sale, will generally be presumed when the 
debtor is solvent,S3 or thinks he is solvent,^^ es¬ 
pecially where the excess of assets over liabilities 
is unusually large. ^5 

Presumption from withdrawal or transfer of as¬ 
sets, The withdrawal or transfer of a substantial 
portion of the assets by a debtor, immediately prior 
to the filing of a general assignment, raises a pre¬ 
sumption of fraud.S® 

b. Admissibility 

Subject to general rules as to competency, relevancy, 
and materiality, the evidence admissible to show fraud 
or good faith takes a wide range and includes both con- 


72. King- V. Baer, 64 N.T.S. 228, 31 
Misc. 308—^Wilcox v. Payne, 8 N.T. 

S. 407, affirming 4 N.T.S. 358, 22 
Abb.KCas. 307. 

73. Roberts v. Shepard, 2 Daly (N. 

T. ) 110. 

74. Read v. Bay lies, 18 Pick. (Mass.) 
497. 

75. Stephens v. Dickinson, 43 S.W. 
212, 19 Ky.L. 1223. 

73. N.T.—^Brockton Shoe Mfg. Co. v. 
Schenkman, 261 N.T.S. 740, 146 
Misc. 119. 

Wash.—^Hurwitz v. Starwich, 226 P. 
122, 130 Wash. 1. 

5 C.J. p 1091 note 67, p 1173 note 62. 

77. Fischer v. Lee, 35 S.E. 441, 98 
Va. 159. 

78. Mass.—^Hastings v. Baldwin, 17 
Mass. 552. 

Pa.—^Wilt V. Franklin, 1 Binn. 602, 
2 Am.D. 474. 

5 C.J. p 1092 notes 71, 72. 

79. Ala.—Cummings v. McCullough, 
5 Ala. 324. 

N.T.—Roberts v. Vietor, 29 N.B, 


1025, 130 N.T. 585, reversing 7 N. 
T.S. 777, 54 Hun 461. 

Tex.—Howerton v. Holt, 23 Tex. 52 
—Carlton v. Baldwin, 22 Tex. 724. 
5 C.J. p 1092 note 69. 

80. Md.—Sangston v. Gaither, 3 Md. 
40. 

Mich.—^Pierson v. Manning, 2 Mich. 
445. 

81- Ky.—^Robinson v. Worley, 42 S. 

W. 95, 19 Ky.L. 791. 

Mich.—^Baldwin v. Buckland, 11 
Mich. 389. 

Mo.—^Burkett v. Thornhury, 2 S.W. 
838. 

Ohio.—^Thomas v. Talmadge, 16 Ohio 
St. 433. 

Pa.—Dallam v. Fitler, 6 Watts & S. 
323. 

Utah.—Snyder v. Murdock, 59 P. 91, 
20 Utah 419. 

Vt.—Hal v. Parsons, 17 Vt. 271. 

Va.—^Hurst v. Leckie, 34 S.E. 464, 97 
Va. 550. 

5 C.J. p 1092 note 77. 

82. Conn.—Osborne v* Tuller, 14 
Conn, 529. 


Ind.—Caldwell v. Williams, 1 Ind. 
405. 

Miss.—^Baum v. Pearce, 7 So. 548, 67 
Miss. 700. 

Neb.—Morgan v. Bogue, 7 Neb. 429. 
N.T.—Ball V. Loomis, 29 N.T. 412. 
Tex.—^Howerton v. Holt, 23 Tex. 52. 
5 C.J. p 1092 not» 78. 

83. Kan.—^Holmberg v. Dean, 21 
Kan. 73. 

N.J.—Knight v. Packer, 12 N.J.Eq. 
214, 72 Am.D. 388. 

84. Ill.—Gardner v. Commercial 
Nat Bank, 95 Ill. 298. 

N.T.—^Van Nest v. Toe, 1 Sandf.Ch. 

4. 

C5. Minn.—-Guerin v. Hunt, 8 Minn. 
477—Burt v. McKinstrj’-, 4 Minn. 
204, 77 Am.D. 507. 

N.T.—Livermore v. Northrup, 44 N. 
T. 107. 

86. D.C.—^Danzig v. Saks, 20 D.C. 
177. 

N.T.—Coursey v. Morton, 30 N.E. 
231, 132 N.T. 556. 

S.C.—^Tounger v. Massey, 17 S.E. 711, 
39 S.C. 115. 

5 C.J. p 1092 note 76. 
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§ 103 


temporaneous and prior, but ordinarily not subsequent, 
acts, declarations, and transactions. 

The fraudulent character of an assignment must 
be ascertained from the instrument itself or from 
the circumstances attendant on the transaction.^*^ 
While evidence of extrinsic facts is not admissible 
to show fraud as a matter of law in the assignment, 
as this must be determined from an inspection of 
the instrument itself,fraud in fact may be shown 
by evidence of acts and circumstances connected 
with the transaction in question.89 On the issue 
of fraud, a wide latitude of inquiry is permissible,^® 
and evidence tending to show either a fraudulent 
intent or good faith is admissible.®^ The direct 
testimony of the assignor as to his intent in mak¬ 
ing the assignment is admissible.® 2 

However, the general rules of evidence are ap¬ 
plicable and call for the exclusion of evidence 
which is incompetent,®® irrelevant,®^ or immate¬ 
rial,® ^ or which consists merely of the opinion or 
conclusion of the witness.®® 

Prior acts, declarations, and transactions. Evi¬ 
dence relative to transactions prior to or in con¬ 
templation of the assignment is admissible as tend¬ 
ing to show the fraudulent intention of the assign¬ 
or in making it.®*^ Declarations, promises, or 
statements of the assignor made prior to the as¬ 


signment may be admissible against him to establish 
the fraudulent character of the assignment,®® pro¬ 
vided they are not too remote in point of time.®® 
Also, evidence of matters occurring prior to the 
assignment, such as evidence of meetings of credi¬ 
tors and the results of efforts or negotiations by the 
creditors, is admissible to show good faith and to 
dispel any inference of fraud which might be drawn 
from unexplained facts. ^ 

Where a partnership assignment of partnership 
property is attacked for fraud, proof that one of 
the partners had previously assigned to the same 
assignee portions of his individual property on a 
secret trust in his own favor is not admissible to 
establish such fraud, even though it might be ad¬ 
missible in case of an assignment of all the prop¬ 
erty, joint and individual, of the partners.® 

Contemporaneous acts, statements, and transac-^ 
tions. Contemporaneous fraudulent acts of the as¬ 
signor are evidence of his fraudulent intent.® Ad¬ 
missions of the assignor, as well as other facts and 
circumstances, which were contemporaneous with 
the making of the assignment, may be admitted in 
evidence as tending to show whether the assign¬ 
ment was fraudulently made or not.'* 

Subsequent acts, declarations, and transactions. 
As a rule evidence of acts, declarations, and trans- 


87. Ky.—XT. S. Bank v. Huth, 4 B. 
Mon, 423. 

Utah.—Billings v. Parsons, 53 P. 730, 
17 Utah 22. 

5 C.J. p 1093 note 79. 

88. U.S.—Hill v. Agnew, (D.C.Miss.) 
12 P. 230. 

N.Y.—Silver Creek Bank v. Talcott, 
22 Barb. 550. 

Tex.—Moore v. Blum, (Civ.App.) 40 
S.W. 511, affirmed 42 S.W. 856, 91 
Tex. 273. 

88. Ky.—York v. Ferrell, 14 Ky.L. 
207. 

Md.—Foley v. Bitter, 34 Md. 646. 
Mich.—Baldwin v. Buckland, 11 
Mich. 389. 

N.Y.—Lester v. Abbott, 28 How.Pr. 
488. 

Tenn.—Solinsky v. Lincoln Sav. 

Bank, 4 S.W. 836, 85 Tenn. 368. 

5 C.J. p 1093 note 81. 

SO. Fla.—^Armour v. Doig, 34 So. 
249, 45 Fla. 162. 

Mich.—Flanigan v. Lampmaii, 12 
Mich. 58. 

Tex,—Burnham v. Logan, 29 S.W. 
1067, 88 Tex. 1, reversed (Civ.App.) 
30 S.W. 97. 

Ol. Ind.—McFarland v. Birdsall, 14 
Ind. 126. 

Mich.—Smith v. Mitchell, 12 Mich. 
180. 

S C.J. p 1093 note 83. 


Absence of secret frand 
Where an assignment is not fraud¬ 
ulent on its face it is competent to 
show by parol evidence that no se¬ 
cret fraud was intended to be con¬ 
summated by it.—^Abercrombie v. 
Bradford, 16 Ala. 560—5 C.J. p 1142 
note 60. 

92. Mich.—^Watkins v. Wallace, 19 
Mich. 57. 

N.Y.—Seymour v. Wilson, 15 How. 
Pr. 355. 

Utah.—National Bank of Republic v. 

Scott, 55 P. 374, 18 Utah 400, 

5 C.J. p 1093 note 84. 

93. Swearingen v. Hendley, 1 Tex. 
Unrep.Cas. 639. 

94. Minn.—Mower v. Hanford, 6 
Minn. 535. 

Mo.—Wise V. Wimer, 23 Mo. 237. 

5 C.J. p 1093 note 86. 

95. Coots V. Chamberlain, 39 Mich. 
565. 

96. Richardson v. Stringfellow, 14 
So. 283, 100 Ala. 416. 

97. Ala.—^Richardson v. Stringfel¬ 
low, 14 So. 283, 100 Ala. 416. 

Md.—^Main v. Lynch, 54 Md. 658. 
Mich.—Frankel v. Coots, 1 N.W. 940, 
41 Mich. 75. 

Minn.—^Mower v. Hanford, 6 Minn. 
535. 

N.H.—^Haven v. Richardson, 5 N.H. 
113. 


N.Y.—^Bath First Nat. Bank v. War¬ 
ner, 8 N.Y.S. 765, 55 Hun 120. 

R.L—Dodge v. Goodell, 12 A. 236, 16 
R.I. 48. 

5 C.J. p 1093 note 89. 

98. Fla.—^Armour v. Doig, 34 So. 
249, 45 Fla. 162. 

Ga.—^Wright v. Zeigler, 70 Ga. 501. 
Mich.—Wyckoff v. Carr, 8 Mich. 44. 
Miss.—English v. Friedman, 12 So. 
259, 70 Miss. 457. 

Mo.—Ha&ell v. Tipton Bank, 8 S.W. 

173, 95 Mo. 60, 6 Am.S.R. 22. 

N.Y.—Loos V. Wilkinson, 18 N.E. 

99, 110 N.Y. 195, 1 L.R.A. 250. 

Tex.—Solomon v. Wright, 28 S;W. 

414, 8 Tex.Civ.App. 565. 

5 C.J. p 1093 note 90. 

99. Parker v. Cleveland, 19 So. 344, 
.37 Fla, 39. 

1. Hurwitz V. Starwich, 226 P. 122, 
130 Wash. 1—5 C.J. p 1094 note 92. 

2. Guerin v. Hunt, 6 Minn. 375. 

3. Worthen v. Griffith, 28 S.W. 286, 
59 Ark. 562, 43 Am.S.R. 50—5 C.J. 
p 1094 note 93. 

4. Kan.—^Holmberg v. Dean, 21 Kan. 
73. 

Mich.—^Angell v. Rosenbury, 12 Mich, 
241. 

N.Y.—Jellenilc v. May, 41 Hun 386— 
Gasherie v. Apple, 14 Abb.Pr. 64. 
Wis.—^Bades v. Ableman, 13 Wis. 644, 
5 C.J. p 1094 note 94. 
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ictions subsequent to the assignment is inadmissible 
:o show its invalidity for fraud; ® but it has been 
leld that under some circumstances and for some 
)urposes such evidence may be admitted.® The 
general rule excluding evidence of matters aris- 
,ng or occurring subsequently to the assignment 
is especially applicable to the admissions or declara- 
;ions of the assignor and it has been held that 
mch admissions or declarations are competent only 
vhen it is shown, by evidence other than the dec- 
arations themselves, that the assignor and assignee 
vere combined in a conspiracy to defraud credi- 
:ors,® or that the admissions were made in the 
presence of the assignee,® or that the assignor re¬ 
named in possession of the property up to and 
ifter the time the declaration was made.^® As 
igainst the assignor himself, when he is a party, 
lis declarations made after the assignment have 
jeen held admissible.!^ Evidence is admissible con- 
:eming the acts and conduct of the assignee with 
•eference to the property after the assignment.!® 

c. Weight and Sufficiency 

Clear proof of fraud Is required. 

Mere suspicion, conjecture, or surmise of fraud 
Dr of fraudulent intent, however probable or per¬ 
suasive, is not enough to invalidate an assignment 
for fraud.!® Even though the evidence may point 


strongly to fraud, an assignment for the benefit of 
creditors should not be set aside except on clear 
and satisfactory proof of fraudulent intent;!^ and 
where the evidence is as consistent with innocence 
as with wrongdoing, the court is bound to give it 
that construction which will exonerate the assignor 
from a dishonest intent.!® jhe evidence in the 
cause may make out a presumptive case of fraud; !® 
but a presumption of fraud arising from suspicious 
circumstances of an equivocal character is not suf¬ 
ficient proof of fraud.!^ It is held that the un¬ 
explained retention of money is conclusive evi¬ 
dence of fraudulent intent.!® 

The evidence in a particular case may be suffi¬ 
cient to warrant the jury in believing that there 
was no concealment of assets by the assignor and 
no pretense by him that he was assigning all his 
property.!® 

§ 104. Question of Law or Fact 

Unless it appears on the face of the instrument or 
extrinsic evidence thereof is so conclusive that reason¬ 
able minds may not differ thereon, fraud is a question 
of fact to be determined by the Jury. 

Whether or not a deed of assignment is fraudu¬ 
lent as a matter of law, that is, whether it contains 
some provision or stipulation irreconcilable with 
an honest intent, must be determined by the court 


5. Ala,—Stetson v. Miller, 36 Ala. 
642. 

VIont.—^Wilson v. Harris, 54 P. 46, 
21 Mont 374, reversing 47 P. 1101, 
19 Mont 69. 

N.Y.—Coyne v. Weaver, 84 N.Y. 386. 
N’.C.—^Hodges v. Lassiter, 2 S.E. 923, 
96 N.C. 351. 

^Vis.—Ford V. Clarke, 53 N.W. 31, 83 
Wis. 45. 

5 C.J. p 1094 note 95. 
avoidance of effect of diange of 
views 

This rule avoids the effect of the 
issignor changing his views and 
?€*eking by subsequent acts to 
,‘hange what was originally honest 
nto having the appearance of a 
’raudulent character.—^Prankel v. 
:oots, 1 N.W. 940, 41 Mich. 75—Burt 
r. McKinstrey, 4 Minn. 204, 77 Am.D. 
07—5 C.J. p 1094 note 96. 

i, Mich.—Koch v. Lyon, 46 N.W. 
779, 82 Mich. 513. 

LT.—Acker v. Leland, 15 N.B. 743, 
109 N.Y. 5. 

'ex, —^Linn v. Wright 18 Tex. 317, 
70 Am.D. 282—^Wright v. Linn, 16 
Tex. 34. 

C.J. p 1094 note 97, 

. Iowa.—Savery v. Spaulding, 8 
Iowa 239, 74 Am.D. 300. 
linn.—^Burt v. McKinstry, 4 Minn. 
204, 77 Am.D. 507. 

C.J. p 1094 note 98. i 


8. Ind.—Caldwell v, Williams, 1 
Ind. 405. 

N.Y.—^Dewey v. Moyer, 72 N.T. 70, 
affirmed 103 U.S. 301, 26 L.Ed. 394 
—^Newlin v. Lyon, 49 N.T. 661— 
Cuyler v. McCartney, 40 N.T. 221. 

N. C.—City Nat. Bank v. Bridgers, 38 
S.B. 888, 128 N.C. 322—Blair v. 
i: .\vn, 21 S.B. 434, 116 N.C. 631. 

5 C.J. p 1095 note 99. 

O. Hazell V. Tipton Bank, 8 S.W. 
173, 95 Mo. 60, 6 Am.S.K. 22—5 C. 
J. P 1095 note 1. 

10. Ind.—Caldwell v. Williams, 1 
Ind. 405. 

Mich.—^Prankel v. Coots, 1 N.W. 940, 
41 Mich. 75. 

N.Y.—^Adams v. Davidson, 10 N.T. 
309. 

R.I.—Dodge V. Goodell, 12 A. 236, 16 
R.I. 48. 

5 C.J. p 1095 note 2. 

11- Wichita Wholesale Grocery Co. 
V. Records, 19 P. 346, 40 Kan. 119 
—Hairgrove v. Millington, 8 Kan. 
480. 

12. Md.—^Miller v. Matthews, 40 A. 
176, 87 Md. 464. 

Mich.—^Parsell v. Patterson, 11 N.W. 
291, 47 Mich. 505. 

Minn.—Guerin v. Hunt 6 Minn. 375. 
Pa.—^Leeds v. Commonwealth, 83 Pa. 
453. 

5 C.J. p 1095 note 4. 
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13. Mont.—^Wilson v. Harris, 64 P. 
46, 21 Mont 374, reversing 47 P. 
1101, 19 Mont 69. 

N.T.—Shultz V. Hoagland, 86 N.Y. 
464—McClure v. Goodenough, 12 N. 
Y.S. 459, 19 N.T.Civ.Proc. 191. 

Va.—Simon v. Ellison, 22 S.B. 860. 

14. Frey's Ex'rs v. Tillett, 100 S.B. 
457, 125 Va. 723—5 C.J. p 1095 note 
6 . 

Evidenoe held smfflcieiit to show 
fraud or fraudment intent.— Marlon 

V. Weston, 119 S.E. 582, 126 S.C. 65— 
5 C.J. p 1095 note 6 [h]. 

15. Shultz V. Hoagland, 85 N.T. 464 
—Huber v. Wiman, 41 N.T.S. 834, 
18 Misc. 107—5 C.J. p 1096 note 7. 

16. Acker v. Leland, 16 N.E. 743, 
109 N.Y, 6—5 C.J. p 1096 note 8. 

17. Williams v. Lord, 75 Va. 390—5 
C.J. p 1096 note 9. 

18. Mich.—Farrington v. Sexton, 5 
N.W. 654, 43 Mich. 454. 

N.Y.—Coursey v. Mortoa, 30 N.B 
231, 132 N.T. 556. 

W. Va.—Clarke v. Figgins, 27 W.Va. 
663. 

5 C.J. p 1096 note 10. 

18. H. D. Lee Mercantile Co. v. Die¬ 
ter, 288 P. 545, 130 Kan. 660. 



6 C.J.S. 


§ 105 


ASSIGNMENTS FOB BENEFIT OF CBEDIT0B8 


from an inspection of the instrument itself.^O On 
the other hand, the question of fraud in an as¬ 
signment for the benefit of creditors, where the 
same is not apparent on the face of the assign¬ 
ment, but is dependent on external evidence, usually 
and generally must be determined by the jury as 
a question of fact,2i under proper instructions by 
the court,22 where there is sufficient evidence on 
the question to require its submission to the jury.23 
It is only in an extreme case that the facts can be 
said to be so conclusive as to make the question 
one of law.24 

While effect may be given to a statute providing 
that the question of fraudulent intent shall be 
deemed a question of fact, and not of law,25 never¬ 
theless the courts have so construed statutory pro¬ 
visions of this character as to allow the court to 
treat fraud as a matter of law under certain cir¬ 
cumstances, as where certain positive and conclu¬ 
sive indicia of fraud appear, either in the extrinsic 
evidence 26 or on the face of the assignment,^^ 
and have further construed the statutes as not pre¬ 
venting the courts from setting aside findings by 
juries when they are in conflict with a plain infer¬ 
ence of fraud arising from the instrument or the 

evidence.26 

§ lOS. Effect of Fraud 

The authorities are not agreed as to whether fraud 
renders an assignment void or only voidable. 


According to some authorities, a fraudulent as¬ 
signment for the benefit of creditors is a nuliity 
and confers no rights on the assignee or the cred¬ 
itors ; 26 but according to other authorities, the as¬ 
signment is only voidable and not void.26 it is 
also held that creditors have the right to waive 
fraud, accept the assignment, and come in under 
it;31 but when persons, attempted to be secured 
by an assignment which is fraudulent on its face, 
claim a benefit under it they become parties to the 
fraud and are precluded from participating in the 
benefits.32 The fraud of one or more of the cred¬ 
itors will not defeat a voluntary assignment or 
render it ineffectual as to the other creditors.23 

Where an assignment is void for fraud, its in¬ 
validity is not affected by the fact that the property 
can be sold more advantageously under the assign¬ 
ment than on execution.34 

A provision in an assignment for the benefit of 
creditors which defrauds a creditor as to a part of 
his demand has the same effect as if the fraudulent 
intent extended to the whole ^debt.35 Whether an 
assignment which is fraudulent in part is wholly 
or only partially void is discussed supra in § 21. 

The amendment, revocation, and validation of a 
fraudulent assignment are considered infra in §§ 
119 , 121 , 122 . 


20. Md.—Inloes v. American Exch. 
Bank, 11 Md. 173, 69 Am.D. 190. 

Minn.—Burt v. McKinstry, 4 Minn. 
204, 77 Am.D. 507. 

Neb.—McCleery v. Allen, 7 Neb. 21, 
29 Am.R. 377. 

N.Y.—^Mackie v. Cairns, 5 Cow. 647, 
16 Am.D. 477. 

Tex.—^Eicks v. Copeland, 53 Tex. 681, 
37 Am.R. 760. 

5 C.J. p 1096 note 11. 

21. Hurwitz v. Starwich, 226 P. 122, 
130 Wash. 1—6 C.J. p 1096 note 12. 

Ketentiou of possession and explana¬ 
tion thereof 

(1) Whether retention of posses¬ 
sion of the assigned property by the 
assignor after the assignment ren¬ 
ders the assignment fraudulent de¬ 
pends on whether it shows that 
there was a fraudulent intent in exe¬ 
cuting the assignment, and is there¬ 
fore a question of fact for the jury. 
—Ingraham v. Wheeler, 6 Conn. 277 
—^Puller v. Williamson, 14 How.Pr. 
(N.Y.) 289—^Moore v. Collins, 14 N.C. 
126. 

(2) Also, it is a question of fact 
for the jury to determine in the light 
of the surrounding circumstances 
whether an explanation of retention 
of possession by the assignor is true 
and consistent with fair dealing.— 


Boltz V. Engelke, (Tex.Civ.App.) 43 
S.W. 47. 

22. Iowa.—^Ruble v. McDonald. 18 
Iowa 493. 

Miss.—Mattison v. Judd, 69 Miss. 99. 
Tex.—^Pt Worth Traders Nat. Bank 
V. Fry, 37 S.W. 672, 14 Tex.Civ. 
App. 403. 

23L Friedenwald Co. v. Sparger, 39 
S.E. 64, 128 N.C. 446—6 C.J. p 1097 
note 14. 

24. Hurwitz v. Starwich, 226 P. 122, 
130 Wash. 1. 

25. Kellogg V. Slawson, 15 Barb. 66, 
affirmed 11 N.Y, 302. 

26. Chambers v. Smith, 14 N.Y.S. 
706, 60 Hun 248. 

27. Pierson v. Manning, 2 Mich. 445. 

28. Cal.—^Billings v. Billings, 2 Cal. 
107, 56 Am.D. 319 and note. 

N.Y.—^Dunham v. Waterman, 17 N. 
Y. 9, 6 Abb.Pr. 367, 72 Am.D. 406, 
followed in Cunningham v. Free¬ 
born, 11 Wend. 240. 

29. U.S.—^Bickham v. Lake, (D.C. 
Miss.) 61 F. 892. 

Iowa.—^Wooster v. Stanfield, 11 Iowa 
128. 

Ky.—Scott v. Strauss, 14 Ky.L. 892 
—York V. Ferrell, 14 Ky.L. 207. 
Md.—Main v. Lynch, 64 Md. 658. 
Mich.—Pierson v. Manning, 2 Mich. 
445. 


Minn.—^Lester v. Getman, 9 N.W. 
585, 28 Minn. 93. 

N.Y.—^McConnell v. Sherwood, 61 
How.Pr. 67, affirmed 84 N.Y. 522. 
Ohio.—Hoffman v. Mackall, 6 Ohio 
St. 124, 64 Am.D. 637. 

Tenn.—Solinsky v. Lincoln Sav. 

Bank, 4 S.W. 836, 85 Tenn. 368. 
Tex.—^Humphries v. Freeman, 22 
Tex. 46—Simon v. Ash, 20 S.W. 
719, 1 Tex.Civ.App. 202. 

Va.—Galt V. Calland, 7 Leigh (34 
Va.) 594. 

Wis.—^Vernon v. Upson, 19 N.W. 400, 
60 Wis, 418. 

5 C.J. p 1097 note 19. 

30. Scheltes v. Hunter, 195 Ill.App. 
213—5 C.J. p 1098 note 20. 

31. U.S.—Kelley-Goodfellow Shoe Co. 
v. Milligan, (Ind.T.) 68 P. 161, 7 
C.C.A. 140. 

Mich.—Blake v. Hubbard, 7 N.W. 
204, 45 Mich. 1. 

N,Y.—^Rapalee v. Stewart, 27 N.Y. 
310—Matter of Davis, 1 How.Pr. 
(N.S.) 79. 

32. Palmer v. Giles, 58 N.C. 75. 

33. Hard castle v. Pisher, 24 Mo. 70. 

34. Knight v. Packer, 12 N.J.Eq. 
214, 72 Am.D. 388. 

35. Vernon v. Upson, 19 N.W. 400, 
60 Wis. 418. 
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i 106. Tn General 

An instrument conveying property to an assignee or 
rustee for the benefit of creditors should state essen- 
ial matters in language which is reasonably certain; 
ut it need not be written in any particular phraseology. 

An instrument conveying property to a trustee 
or the benefit of creditors is sufficient as an as- 
ignment, where it is in full harmony with the only 
xisting law on the subject,^^ and where the lan¬ 
guage used is sufficient to effectuate the purposes 
if the statute and the intent of the assignor,even 
hough the instrument refers to a prior void stat- 
ite.38 The instrument should declare the uses of 
he conveyancers in language which is reasonably 
:ertain^S and in provisions which are not framed 
n the alternative.^^ Accuracy of expression and 
ipt use of the proper legal terms are as desirable 
n assignments for the benefit of creditors as in 
)ther legal instruments.'^^ However, an instrument 
)f assignment is not required to be written in any 
)articular phraseology; and it may be sustained 
iven though it contains clerical errors or does 
lot contain apt words of conve 3 '’ance and creation 

)f a trust.^5 

It has been held that an assignment is not vitiat¬ 
ed by the fact that the papers are drawn by the 
:ounty judge.*^® 

A partial assignment need not comply with stat- 
itory requirements governing a general assign¬ 
ment.^*^ 


§ 107. Necessity of Writing 

The necessity of a written assignment depends on 
statutory requirements. 

An assignment of real property for the benefit of 
creditors conies within the statute of frauds and 
must therefore be in writing,^^ although it also in¬ 
cludes personal property; and under the statutes 
of many jurisdictions all assignments, whether of 
real or personal property, must be in writing; ^0 
but in the absence of a statute requiring a written 
instrument, an oral assignment of personal prop¬ 
erty is valid where the assignee takes actual pos¬ 
session of the property under the assignment.^! 

§ 108. Name and Form of Instrument 

Neither the form of an instrument nor the name 
given it by the parties is of controlling Importance in de¬ 
termining whether It Is an assignment for the benefit 
of creditors and, If it is, whether It is sufficient. An 
assignment may consist of several Instruments. 

No great formality is required in an instrument 
of assignment; and it is not vitiated by mere tech¬ 
nical informalities.52 

Whether a particular instrument is or is not an 
assignment for the benefit of creditors is to be 
determined by its substance, character and effect, 
rather than by its form or the name which the 
parties have arbitrarily given it. In other words, 
an instrument, regardless of its form or nomen¬ 
clature, is an assignment for the benefit of credi¬ 


ts. Wolf V. O’Conner, 45 N.W. 1117, 
83 Mich. 301—Gott v. Hoschna, 24 
N.W. 123, 57 Mich. 413—5 C.J. p 
1118 note 92. 

17. Pag-e V. Weymouth, 47 Me. 238. 

IS. Gott V. Hoschna, 24 N.W. 123, 
57 Mich. 413. 

IS. Robins v. Embry, Sm. & M.Ch. 
(Miss.) 207. 

M). Cal.—^Forbes v. Scannell, 13 Cal. 
242. 

:owa.—^Meeker v. Sanders, 6 Iowa 61. 

а. McWilliams v. Cornelius, 17 S. 
W. 767, 66 Tex. 301. 

ifi. Meeker v. Sanders, 6 Iowa 61. 

S. Levy v. Bamberger, 1 Ky.Op. 
533. 

4. Md.—^Pfaff v. Pray, 29 A. 824, 79 
Md. 369. 

r.T.—Smith V. Bellows, 3 N.Y.St. 
305. 

C.J. p 1118 note 4. 

5. McMullin v. Keogh-Doyle Meat 
Co., 42 P.(2d) 463, 96 Colo. 298. 

б. Hammel v. Schuster, 27 N.W. 
620, 65 Wis. 669. 


47. Doughty v. Weston, 152 N.Y.S. 
1035, 90 Misc. 304—5 C.J. p 1118 
note 6. 

48. Krouskop v. Krouskop, 70 N.W. 
475, 95 Wis. 296. 

49. Lill V. Brant, 6 IlLApp. 366, re¬ 
versed on other grounds 96 Ill. 608 
—5 C.J. p 1118 note 8. 

50. Southwestern Drug Corporation 
V. Johnson, (Tex.Civ.App.) 53 S.W. 
(2d) 809—Kimbrough v. Bevering, 
(Tex.Civ.App.) 182 S.W. 403—5 C. 
J. p 1118 note 10. 

Whole assignment must be in 
writing; where a part of it is oral, 
the assignment is invalid.—Frazier 
V. Truax, 27 Hun (N.Y.) 587. 

51. Ky.—^Muir v. Samuels, 62 S.W. 
481, 110 Ky. 605, 23 Ky.L. 14. 

Minn.—Conrad v. Marcotte, 23 Minn. 
55. 

5 C.J. p 1118 note 9. 

52. Conn.—^Harvey v. Mix, 24 Conn, 
406. 

Iowa.—Schee v. La Grange, 42 N.W. 
616, 78 Iowa 101. 

Me.—^Page v. Weymouth, 47 Me. 238. 
5 C.J. p 1118 note 3. 
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Back of formal Instrument of con¬ 
veyance 

(1) “The fact that no formal in¬ 
struments of conveyance passed the 
title to the trust estate did not af¬ 
fect the validity of the trust.”— 
Armstrong v. Lone Star Refining Co., 
(C.C.A.Kan.) 20 F.(2d) 625, 629. 

(2) A contract entered into by the 
debtor, trustees, and creditors, and 
containing an agreement by the 
debtor to transfer all his property 
for the benefit of his creditors, is of 
itself sufficient relinquishment and 
transfer of the debtor’s property to 
the trustees to effectuate the trust, 
without additional muniments of ti¬ 
tle in the form of deeds and assign¬ 
ments made and delivered by the 
debtor.—^White v. Pacific Southwest 
Trust & Savings Bank, (D.C.Cal.) 9- 
F.(2d) 650, affirmed in part and re¬ 
versed in part on other grounds 
Johns V. United Bank & Trust Co. 
of California, (C.C.A.) 15 P.(2d) 300, 
certiorari denied Johns v. Pacific 
Southwest Trust & Savings Bank, 47 
S.Ct. 457, 273 U.S. 753, 71 L.Bd. 875, 
and Johns v. United Bank & Trust 
Co., 47 S.Ct 457, 273 U.S. 753, 71 
L.Ed. 874. 
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tors where it properly creates a trust for the bene¬ 
fit of all the assignor’s creditors and where it is 
executed by the debtor with the intention of hav¬ 
ing it operate as an assignment, and with the in¬ 
tention of granting the property conveyed absolute¬ 
ly to the trustee to raise a fund to pay debts.53 
In accordance with this rule, an instrument may be 
held to operate as an assignment even though it 
is in the form of a mortgage,54 a deed of trust,55 
a bill of sale,5® a lease,®^ ^ power of attorney,^8 
an agreement between partners,59 or a confession 

of judgment.59 

Several instruments. An assignment for the ben¬ 
efit of creditors may consist of several instru- 
ments,5i in different forms and bearing different 
technical names,®^ which, when read together in 
the light of the surrounding circumstances, are seen 
to constitute in fact but one transaction,53 indi¬ 
cating an intention on the part of the debtor to 
assign his property.54 The several instruments may 
be made to one or more persons at different dates,55 
provided the circumstances warrant the conclusion 
that they are all the result of a preexisting pur¬ 
pose to assign the insolvent’s property for the bene¬ 
fit of his creditors.55 

§ 109. Parties 

An assignor and assignee are essential to an assign¬ 


ment for the benefit of creditors. The assignor Is a 
necessary party, but the assignee Is so only in the sense 
that he must be named and designated as the grantee. 
Creditors are not necessary parties unless made so by 
the instrument. 

Assignor. It is of course essential to the validity 
of an assignment for the benefit of creditors that 
there be an assignor 57 and that he be a party to 
the assignment.58 It has been stated that he is 
the only necessary party.59 While one who is an 
ostensible, but not a real, partner of the assignor 
need not be made a party,70 the assignment is not 
invalidated by the fact that it is made by two per¬ 
sons, one of whom has no interest in the property 
assigned. 

A statute providing that the assignment shall 
state the nature and place of business of the assign¬ 
or, together with his residence, is construed to be 
directory only; and, under such a statute, an as¬ 
signment which fails to state the nature or place 
of business, but gives the residence of the assignor, 
who is readily identified, is valid. 72 

Assignee. While it is not necessary for the as¬ 
signee to be a party to the assignment in the sense 
that he must execute it (infra § 117 a), it is essen¬ 
tial that there be an assignee73 and that he be named 
in the instrument 74 and designated as grantee with 
reasonable certainty.75 While it is not improper 


53. Colo.—McMullin v. Keogh-Doyle 
Meat Co., 42 P.(2d) 463, 96 Colo. 
298. 

N.T.—Hopfan v. Knauth, 282 N.T.S. 
219, 156 Misc. 545. 

Pa.—Love v. Clayton, 134 A. 422, 287 
Pa. 205. 

5 C.J. p 1036 notes 20, 22, 23, p 1118 
note 13, p 1119 notes 14, 15. 

Consideration of name 
Although the name given to the 
instrument by the parties will not 
alone control its classification, it Is 
circumstantial evidence of their in¬ 
tention and should be considered 
with the other facts and circum¬ 
stances.—Maloney v. Gonhue, 116 N. 
W. 436, 152 Mich. 325—In re How¬ 
ard, 107 S.W. 39S, 128 Mo.App. 444-— 
Schneider v. Bagley, 24 S.W. 1116, 6 
Tex.Civ.App. 226—5 C.J. p 1055 note 
89. 

54. U.S.—^Williams v. Banana Dis¬ 
tributing Co., (C.C.A.Mich.) 59 F. 
(2d) 645. 

Mich.—^Murray Bros. v. Mackinac 
Circuit Judge, 216 N.W. 914, 241 
Mich. 312. 

5 C.J. p 1119 notes 16, 17. 

65. Hopfan v. Knauth, 282 N.Y.S. 
219, 156 Misc. 645. 

5& Ala.—Baxley v. Simmons, 31 So. 
76, 132 Ala. 117. 

Ga.—Coggins v. Stephens, 73 Ga. 414. 


Iowa.—King v. Gustafson, 45 N.W. 
565, 80 Iowa 207. 

Mich.—Hill V. Mallory, 70 N.W. 1016, 
112 Mich. 387. 

Wis.—^Northern Nat. Bank v. Weed, 
56 N.W. 634, 86 Wis. 212. 

5 C.J. p 1119 note 18. 

57. Bittenbender v. Sunbury, etc., 
R. Co., 40 Pa. 269—5 C.J. p 1119 
note 19. 

58. McMullin v. Keogh-Doyle Meat 
Co., 42 P.(2d) 463, 96 Colo. 298—5 
C.J. p 1119 note 20. 

59. Warren v. Lee, 32 Ala. 440. 

60. U. S. V. Griswold, (C.C.Or.) 8 
F. 496, 7 Sawy. 296. 

61. Pa.—Love v. Clayton, 134 A. 422, 
287 Pa. 205. 

Tex.—J, M. Radford Grocery Co. v. 

Ewing, (Civ.App.) 66 S.W.(2d) 344. 
5 C.J. p 1119 note 23. 

62. Love V. Clayton, 134 A. 422, 287 
Pa. 205—5 C.J. p 1120 note 24. 

Absolute conveyauoe and bill of com., 
plaint 

After a conveyance, absolute in 
form, to him, the grantee may make 
a declaration of trust in a bill of 
complaint filed by him.—Watson v. 
Willerton, 258 IlLApp. 390, transfer¬ 
red 169 N.E. 166, 337 Ill. 359. 

63. Love V. Clayton, 134 A. 422, 287 
Pa. 205—5 C.J. p 1120 note 25. 
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64. Love V. Clayton, supra—5 C.J. 
p 1120 note 26. 

65- Love V. Clayton, supra—5 C.J. 
p 1120 note 27. 

66. Love V. Clayton, supra—5 C.J. 
p 1120 note 28. 

67. Bartemeier v. Central Nat. Fire 
Ins. Co., 160 N.W. 24, 180 Iowa 354. 

68. Emerick v. Harlan, 12 N.J.Bq. 
229. 

69. Watson v. Willerton, 258 Ill. 

App. 390, transferred from 169 N. 
E. 166, 337 Ill. 359. 

76. Willis V. Murphy, (Tex.Civ. 

App.) 28 S.W. 362. 

71. Jones v. Patty, (Tex.) 1 S.W. 

633. 

72. Dutchess County Mut. Ins. Co. 
V. Van Wagonen, 30 N.E. 971, 132 
N.Y. 398, affirming 18 N.Y.S. 256, 
approving Boal< v. Blair, 10 N.T.S. 
898, Mullin v. Sisson, 10 N.Y.S. 301, 
Strickland v. Laraway, 9 N.Y.S. 
761, and Taggart v. Herrick, 9 N. 
T.S. 758, 55 Hun 569, and overrul¬ 
ing Bloomingdale v. Seligman, 3 N. 
T.S. 243, 22 Abb.N.Cas. 98—Otis v. 
Hodgson, 18 N.Y.S. 599. 

73. Bartemeier v. Central Nat. Fire 
Ins. Co., 160 N.W. 24, 180 Iowa 354. 

74. Reamer v. Lamberton, 59 Pa. 
462. 

75. Wright v. Pond, 10 Conn. 255. 
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to convey to the assignee, “his heirs, executors, 
administrators and assigns,”*^® the use of the word 
“heirs” is not necessary and the conveyance may 
properly run to the assignee and his “successors 
in trust” or his “successors and assigns.” An 
assignment which is not made to the sheriff of 
the county wherein the assignor resides, as re¬ 
quired by statute, is, when considered as a general 
statutory assignment for the benefit of creditors, 
void as against a creditor who does not assent 
thereto.^® 

Creditors as parties. Unless the assignment is 
drawn in a form requiring it to be executed by 
the creditors,SI it is not necessary that they become 
parties.s^ As stated supra in § 17 f, g, creditors 
who assent to an assignment thereby become par¬ 
ties to it; but it is not necessary that they be 
technically parties to the instrument of assignment 
at the time of its execution in order to manifest 
their assent or acceptance. 

§ 110. Recital of Reasons 

Whether true or false, a recital of the reasons for 
the assignment may be treated as surplusage. 

An inclusion in the instrument of a reference to 
the assignor’s losses in business, or to other reasons 
for the assignment, may be treated as surplusage.^^ 
A false recital of losses as the occasion of the as¬ 
signor’s failure is not important and does not affect 
the rights of creditors. 

§ 111. Description of Property 

It is necessary and sufficient that the property as¬ 
signed be so described that It may be identified. 

7S. N.Y.—^Flagler v. 

Hun 178. 

Wis.—^Bates v. 

335, 62 Wis. 69. 

77. Wilson v. Sullivan, 53 P. 994, 17 
Utah 341. 

YS. Langdon v. Thompson, 25 Minn. 

509. 

79. TT.S.—^Bradley Fertilizer Co. v. 

Pace, (Fla.) 80 F. 862, 26 C.C.A. 

198. 

N.T.—Hess V. Blakeslee, 2 N.Y.St. 

309. 

SO. Jarvis v. Webber, 236 P. 138, 

196 Cal. 86—Kaye v. Jacobs, 10 P. 

(2d) 186, 122 CaLApp. 421. 

81. Marston v. Coburn, 17 Mass. 

454. 

82. McCallister v. Farmers Develop¬ 
ment Co., (N.M.) 65 P.(2d) 657— 

5 C.J. p 1121 note 43. 

83. Ala.—Graham v, 

Ala 9. 

Ky.—^Vernon v. Morton, 8 Dana 247. 


An assignment for the benefit of creditors is void 
wher* it does not so describe the property assigned 
that it may be identified or ascertained,^® so as to 
enable the assignee to take possession or, in case 
possession has been delivered, so that the creditors 
may know what property has passed.®® It is not 
necessary, however, unless expressly required by 
statute, that the property shall be specified in de¬ 
tail; all that is necessary is that the property 
shall be described with sufficient certainty to iden¬ 
tify it and to enable the courts to determine what 
was intended to pass.®^ A deed of assignment 
which conveys in general terms all the property of 
the assignor is not void for uncertainty®® where, 
by the aid of parol evidence, a definite application 
of the terms may be made ®® or the property is per¬ 
sonal and all of it is delivered into the actual pos¬ 
session of the assignee.®® 

A vague description may be aided by a notice 
given by the assignee to the person having posses¬ 
sion of the property, before the right of any third 
person attaches, that the property has been con¬ 
veyed to him, and requesting such person to hold 
it subject to the assignee’s order, where the assign¬ 
or in writing confirms the order.®! 

Where the granting clause in the assignment 
proper contains a sufficiently full and complete de¬ 
scription of the property conveyed, it is not ren¬ 
dered invalid by a reference to an incomplete sched¬ 
ule, unless the assignment and the schedule are so 
worded as to make the latter a limitation on the 
former.®® 

Misdescription, Mistakes in the description of 
property in an assignment will not invalidate it, 

Va.—^Joel Bailey Davis Co. v. Augus¬ 
tus, 54 S.E. 985, 105 Va. 843. 

5 C.J. p 1121 note 49. 

88. Md.—^Roberts v. Roberts, 62 A. 
161, 102 Md. 131, 111 Am.S.R, 344, 

1 L.R.A.(N.S.) 782, 5 Ann.Cas. 805. 

Mont.—^McCulloh v. Price, 36 P. 194, 
14 Mont 320, 43 Am.S.R. 637. 

5 C.J. p 1122 note 50. 

89. Ala.—Clark v. Few, 62 Ala. 243. 
Colo.—^Raynolds v. Ray, 20 P. 4, 12 

Colo. 108. 

Fla.—Dorr v. Schmidt, 21 So. 279, 38 
Fla. 354. 

Ga.—^Block v. Peter, 63 Ga. 260. 

Tex.—^Nave v. Britton, 61 Tex. 572. 

90. Dorr V. Schmidt, 21 So. 279, 38 
Fla. 354—5 C.J. p 1122 note 52. 

91. Passmore v. Eldridge, 12 Serg. 
& R.(Pa.) 198. 

92. Ark.—^Mansur, etc., Impl. Co. v. 
Wood, 38 S.W. 898, 63 Ark. 362. 

Colo.—Graham Paper Co. v. Sander¬ 
son, 47 P. 904, 8 Colo.App. 427. 

N.Y.—^Turner v. Jaycox, 40 N.Y, 470- 


Schoeffel, 40 
Simmons, 22 N.W. 


Lockhart, 8 


Va.—Griffin v. Macaulay, 7 Gratt.(41 
Va.) 476. 

5 C.J. p 1058 note 30. 

84. Reinhard v. Commonwealtl 
Bank, 6 B,Mon.(Ky.) 252. 

85. Colo.—^Burchinell v. Mosconi, 36 
P. 307, 4 Colo.App. 401, followed in 
Stevens v, Mosconi, 39 P. 348, 5 
Colo.App. 484. 

Conn.—De Wolf v. A. & W. Sprague 
Mfg. Co„ 49 Conn. 282. 

Mich.—Price v. Haynes, 37 Mich. 487. 

Mo.—Crow v. Ruby, 5 Mo. 484. 

Tenn,—Forshee v. Willis, 47 S.W, 
703, 101 Tenn. 450. 

Tex,—^Baldwin v. Peet, 22 Tex. 708, 
75 Am.D. 806. 

5 O.J. p 1121 note 46. 

88. Forshee v. Willis, 47 S.W. 703, 
101 Tenn. 460. 

87- Mich.—^Nye v. Van Husan, 6 
Mich. 329. 74 Am.D. 690. 

N.Y.—Chautauqua County Bank v. 
White, 6 N.Y. 236, 57 Am.D. 442. 

Tex.—^Nave v, Britton, 6l Tex. 572. 
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where the property can be identified by the aid of 
parol evidence. A misdescription in a pencil no¬ 
tation is of no moment where the property is 
specifically and correctly described elsewhere in the 
instrument.^^ The assignment will not be enforced 
as to property included by honest mistake.^5 

§ 112. — Omission of Property 

The assignment is not invalidated by Its failure to 
specify exempt property which Is reserved or excepted. 

The failure to specify exempted property, so as 
to identify it from the mass of property assigned, 
does not invalidate the assignment itself.^® An 
exception from the operation of the conveyance 
of certain homestead property of a certain esti¬ 
mated value covers the whole property, even though 
the real value is in excess of that stated.^^ 

§ 113. Description of Debts 

In the absence of fraud, an assignment Is not In¬ 
validated by a meager or defective, or even an erroneous, 
description of debts where the description may be aided 
or corrected by parol evidence. 

Debts to be included in the assignment should be 
described with sufficient certainty for identification 
and for administration of the estate, as well as to 
enable the beneficiaries to seek the aid of the courts 
in the enforcement of the trust.^* However, the 
courts are very liberal in their construction of this 
requirement, and frequently hold that an assign¬ 
ment is not invalidated by a meager or defective 


description,^^ such as an omission, not fraudulent, 
to state the amount,^ parol evidence being admis¬ 
sible to show the true amount of the debts.^ It 
is sufficient to describe the debts by giving the 
names of the creditors or otherwise identifying 
them, leaving the amounts due them and even the 
names of the creditors to be ascertained afterward.^ 

Misdescription. Where there is no fraudulent 
intent, a misdescription of debts provided for in 
an assignment, either as to the amount or as to 
the persons to whom they are due, will not affect 
the validity of the assignment.** Parol evidence is 
admissible to correct a mistake in the description of 
a debt.5 

§ 114. — Omission of Debts 

Failure to comply with a statute requiring an as¬ 
signment to contain a list of the names of creditors ren¬ 
ders a general statutory assignment void as against a 
nonconsenting creditor. 

An instrument which does not contain a list of 
the names of the creditors of the assignor with 
the amounts of their respective demands, as re¬ 
quired by statute, is, when considered as a general 
statutory assignment for the benefit of creditors, 
void as against a creditor who does not assent 
thereto.^ 

§ 115. Provisions as to Execution of Trust 

An assignment need not contain provisions direct¬ 
ing the doing of that which the law requires to be done. 


Utah.—Snyder v. Murdock, 59 P. 88, 
20 Utah 407. 

5 C.J. p 1122 note 55. 

93. Iowa.—^King v. Glass, 34 N.W. 
820, 73 Iowa 205. 

N.Y.—Shultz V. Hoagland, 85 N.T. 
464. 

Tex.—^Hayden Saddlery Hardware 
Co. V. Ramsay, 36 S.W. 595, 14 
Tex.Civ.App. 185. 

5 C.J. p 1123 note 58. 

94. Hurwitz v. Starwich, 226 P. 122, 
130 Wash. 1. 

95. Garlinghouse v. Dixon, Walk. 
(Mich.) 440. 

96. Ala.—Frank v. Myers, 11 So. 
832, 97 Ala. 437, overruling Myers 
V. Conway, 7 So. 639, 90 Ala, 109, 
and Block v. Maas, 65 Ala. 211. 

Fla.—^Dorr v. Schmidt, 21 So. 279, 38 
Fla. 354, 359. 

Ind.—Garnor v. Frederick, 18 Ind. 
607. 

Iowa.—Bradley v. Bischel, 46 N.W. 
755, 81 Iowa 80. 

Ky.—-Moore v. Stege, 18 S.W. 1019, 93 
Ky. 27, 13 Ky.L. 948. 

Mich.—^Brooks v. Nichols, 17 Mich. 
38. 

Miss.—^Richardson v. Marqueze, 69 
Miss. 80, 42 Am.R. 353. I 

Mo.—^Hartzler v. Tootle, 85 Mo. 23. 


Mont—McCulloh v. Price, 36 P. 194, 
14 Mont 320, 43 Am.S.R. 637. 
N.C.—Eigenbrun v. Smith, 4 S.B. 122, 
98 N.C. 207. 

N.D,—^Bangs v. Fadden, 64 N.W. 78, 
6 N.D. 92. 

Tenn.—^McCord v. Moore, 5 Heisk. 
734, distinguishing Sugg v. Till¬ 
man, 2 Swan 208. 

Wis. —German Bank v. Peterson, 35 
N.W. 47, 69 Wis. 661. 

5 C.J. p 1122 note 56. 

97. Wilhoit V. Bryant, 20 P. 561, 78 
Cal, 263, 

93. Cal.—^Barroilhet v. Fisch, 63 
Cal. 462. 

La.—^Layson v. Rowan, 7 Roh. 1. 

Mo.—Scott V. Bailey, 23 Mo. 140, 

N.H.—Beard v. Kimball, 11 N.H. 
471. 

Tenn.—^Young v. Gillespie, 12 Heisk. 
239. 

Tex.—Caton v. Mosely, 25 Tex. 874. 

99. U.S.—^Halsey v. Fairbanks, (C.C. 
Mass.) 11 F.Cas.No.5,964, 4 Mason 
206. 

Ala.—Robinson v., Rapelye, 2 Stew. 

86 . 

Ind.—^Hall v. Wheeler, 13 Ind. 371. 
N.Y.—Silver Creek Bank v. Talcott, 
22 Barb. 550. 

5 C.J. p 1123 note 62. 
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1. Roberts v. Buckley, 39 N.E. 966^ 
145 N.Y. 215—5 C.J. p 1123 note 
63. 

2. Iowa.—Platt v. Hedge, 3 Iowa 
386. 

Or.—Silsby v. Strong, 62 P. 633, 33 
Or. 36. 

3. U.S.—Sanger v. Plow, (Ind.T.) 4S 
P. 162, 1 C.C.A. 56, error dismissed 
13 S.Ct 1051, 149 U.S. 785, 37 L.Ed. 
962. 

Tenn.—^Pennington v. Bell, 4 Sneed 

200 . 

Tex.—Kellogg v. Muller, 4 S.W. 361,. 
68 Tex. 182. 

4. Ala—Perry Ins., etc., Co. v. Pos¬ 
ter, 58 Ala. 502, 29 Am.R. 779. 

N.Y.—Bernheimer v. Rindskopf, 2Z 
N.E. 1074, 116 N.Y. 428, 15 Am.S.IL 
414. 

6 C.J. p 1124 note 71. 

6^ Ala.—Posey v. Decatur Bank, 12 
Ala. 802. 

Iowa—Platt V. Hedge, 8 Iowa 386. 

Md.—Davis v. Shaw, 42 Md. 410. 

Mass.—^Pierce v. Parker, 4 Mete. 89. 

N.C.—Gardner v. Pike, 56 N.C. 306-^ 
Miller v. Cherry, 56 N.C. 24. 

a Jarvis v. Webber, 236 P. 138, 199 
Cal. 86—^Kaye v. Jacobs, 10 P.(2d> 
186, 122 Cal.App. 421. 
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An assignment for the benefit of creditors is not 
vitiated by its failure to direct the doing of that 
which the law requires to be done.*^ The necessity, 
validity, and effect of a provision specifying the 
time for the execution of the trust are discussed 
supra in § 32. 

§116. Inventories and Schedules 

a. Nature and purpose 

b. Necessity 

c. Contents and sufficiency 

d. Verification 

e. Annexing, filing, and recording 

a. Nature and Purpose 

An inventory or schedule is not a part of the assign¬ 
ment, Its office is not to benefit the assignor, but to 
furnish information concerning the estate to the as¬ 
signee, creditors, prospective purchasers, and the court. 

The office of an inventory of assets and schedule 
of liabilities is to secure to the assignee, the credi¬ 
tors, the court, and prospective purchasers true 
information concerning the condition of the estate.^ 
It is not for the information and benefit of the as- 
signor.9 The making and filing of the assignment 
proper and the making and filing of an inventory 
or schedule are separate acts.^^ An inventory is 
not a part of the deed of assignment and the parties 
are not necessarily bound thereby.^^ 

b. Necessity 

inventories and schedules are indispensably neces¬ 


sary under mandatory statutory requirements but not 
under directory statutes or at common law. 

Inventories and schedules of the assignor’s as¬ 
sets and liabilities are not necessary to the validity 
of the assignment in the absence of a statute, in 
force at the time, requiring such inventories and 
schedules.i2 This is so, even when the assignment 
expressly refers to a schedule, and the schedule is 
omitted, where it appears from the assignment that 
the intention was to transfer the property imme¬ 
diately and without regard to the schedule; but 
where it was intended that the schedule should be 
a part of the assignment, its omission is fatal,^^ 
unless it is annexed before any adverse rights in- 

tervene.15 . 

Where there is a statute requiring an inventory 
or schedule or both, it is the duty of the assignor 
or assignee, according to the terms of the particu¬ 
lar statute, to comply therewith.^® In some juris¬ 
dictions the statutory requirements are considered 
mandatory and a failure to comply therewith ren¬ 
ders the assignment wholly void,^'^ or prevents 
the assignee from having any authority to dispose 
of the property of the estate or to convert it to 
the purposes of the trust but in other jurisdic¬ 
tions such statutes are regarded as directory only 
and a failure to comply therewith does not render 
the assignment void or unenforceable,^® nor af¬ 
fect the passing of title to the assignee, either by 
preventing it from passing or by divesting it after 
it has passed.20 A saving clause in a statute may 


7. Ark.—Thornton v. Simon, 13 S. 
W. 739. 

CxSu .—Anthony v. Price, 17 S.E. 1024, 
92 Ga. 170. 

Ind.—^New Albany, etc., R. Co. v. 

Huff, 19 Ind. 444. 

Me.—^Piske v. Carr, 20 Me. 301. 
Mass*.—Stevens v. Bell, 6 Mass. 339. 
Wis.—Lindsay v. Guy, 15 N.W. 181, 
57 Wis. 200. 

a U.S.—In re Miller, (D.C.N.Y.) 1 
F.Supp. 415. 

Tex.—^Aronoff v. Barnett, (Civ.App.) 
73 S.W.(2d) 651—Newman v. 

Clement, (Civ.App.) 70 S.W.(2d) 
789. 

5 C.J. p 1124 note 73. 

9. Newman v. Clement, supra. 

10. Blair v. Anderson, 59 P. 644, 61 
Kan. 374. 

11- Aronofl v. Barnett, (Tex.Civ. 

App.) 73 S.W.(2d) 651. 

12. Ala.—^Flournoy v. Lyon, 62 Ala. 
213. 

Cat—^Forbes v. Scannell, 13 Cal. 242. 
Colo.—Smith v. Stoker, 7 P. 10, 8 
Colo, 286. 

Iowa.—^Price v. Parker, 11 Iowa 144. 
IQ^.—Ely v. Hair, 16 B.Mon. 230. 
^ass.—^Woodward V. Marshall, 22 
■pfck;, 468. 


Mich.—Coots V. Chamberlain, 39 
Mich. 565. 

Miss.—^Robins v. Embry, Sm. & M. 
Ch, 207. 

Mo.—^Deaver v. Savage, 3 Mo. 252, 25 
Am.D. 437. 

Nev.—Sadler v. Immel, 15 Nev. 265. 
N.H.—^Rundlett v. Dole, 10 N.H. 468. 

—^Haven v. Richardson, 5 N.H. 113. 
5 C.J. p 1124 note 76. 

19. Mich.—^Nye v. Van Husan, 6 
Mich. 329, 74 Am.D. 690. 

Tex.—Linn v. Wright, 18 Tex. 317, 
70 Am,D. 282. 

5 C.J. p 1124 note 77. 

Intent appearing from whole in- 
strumentw—Nye v. Van Husan, 6 
Mich, 329, 74 Am.D. 690. 

14. Ark,—^Barkman v. Simmons, 23 
Ark. 1. 

N.H.—^Rundlett v. Dole, 10 N.H, 458. 
N.T.—^Moir v. Brown, 14 Barb. 39. 

5 C.J. p 1125 note 78. 

15. Franey v. Smith, 25 N.E. 1079, 
125 N.T. 44. 

16. U.S.—^Pennsylvania Trust Co. v. 
Billman, (C.C.A.Pa,) 61 F.(2d) 382 
—In re Miller, (D.C.N.Y.) 1 F. 
Supp. 415. 

Tex.—^Newman v. Clement, (Civ. 
App.) 70 S.W.(2d) 789. 


I 

6 C.J. p 1125 note 81. 

17. Commercial Trust & Savings 
Bank v. Busch-Grace Produce Co., 
(Tenn.) 228 F. 300, 142 C.C.A. 592 
—5 C.J. p 1125 note 82. 

16. Carlson v. Kolb’s Bakery, 14 P. 
(2d) 867, 126 Cal.App. 477. 

19. AronofC v. Barnett, (Tex.Civ. 
App.) 73 S.W.(2d) 651—^Newman v. 
Clement, (Tex. Civ.App.) 70 S.W. 
(2d) 789—6 C.J. p 1125 note 83. 

Where duty of filing or exhibiting 
devolves on assignee and he neglects 
to perform it, the rule that such 
statutes are directory only is espe¬ 
cially applicable.—Thomas Wood & 
Sons V. Memelaar, 168 A. 606, 11 N.J. 
Misc. 823—5 C.J. p 1126 note 85. 

Incidental provisions 
Such statutory provisions are in¬ 
cidental, rather than essential. Non- 
compliance with them does not ren¬ 
der it impossible to carry into effect 
the purpose of the law.—^Howland's 
App., 35 A 943, 67 N.H. 576—5 C.J. 
p 1126 note 86. 

60. Thomas Wood & Sons v. Meme¬ 
laar. 168 A 606. 11 NJ.Misc. 823— 
5 C.J. p 1126 note 84. 
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prevent an assignment from being adjudged ab¬ 
solutely void for want of an inventory.^i 

c. Contents and Sufficiency 

A substantial and reasonable compliance with stat* 
utes prescribing the requisites of an Inventory and 
schedule is sufficient. 

The statutory requirements, if any, control the 
contents and sufficiency of the inventory and sched¬ 
ule ; 22 but substantial 23 and reasonable 24 compli¬ 
ance with the statutes is all that is necessary. Fur¬ 
thermore, an insufficiency of description of assets 25 
or debts 25 does not, as a rule, avoid the assign¬ 
ment. Unless there is a fraudulent intent (supra 
§ 89), omissions either from the inventory of as¬ 
sets or the schedule of debts do not avoid the instru¬ 
ment of assignment 27 nor cut off omitted credi- 
tors.23 It is not a fatal objection to an inventory 
or schedule that it includes notes received on a 
fraudulent sale of property,29 omits articles of no 
value,20 or fails to recite that the inventory is full 
and true,2i However, it is said to be impracticable 
to lay down any rule as to what may be safely omit¬ 
ted from the schedules, the question in each case 
being determined by reference to the number, ma¬ 
teriality, and importance of the omissions, and as to 
whether they were made through oversight or with 
a fraudulent intent.22 The only safe rule to fol¬ 


low is that a defect of substance invalidates 23 and 
that greater particularity is requisite in the descrip¬ 
tion of property in the schedule than in the body 
of the assignment itself.24 

Ordinarily valuations of the property of the as¬ 
signor are not required to be fixed in the inven¬ 
tory.2 5 

In case of preferences. It is essential, both under 
statute and otherwise, that preferred creditors 
should be named, designated or identified at the 
time of the filing of the deed of assignment, either 
in the schedule 26 or in the assignment itself (supra 
§ 74). An assignment is not brought within this 
rule by the fact that it provides for the pa)nnent 
of a secured debt or of a claim void for want of 
a consideration,27 nor is the assignment invalidated 
by the fact that the schedule omits to state the 
amount of indebtedness to each preferred creditor 

mentioned.28 

d. Verification 

A substantial compliance with statutes requiring 
verification of the inventory and schedule is essential. 

Where the statute requires the assignor to verify 
the inventory of assets and schedule of debts as to 
truth and completeness, it is usually considered fatal 
not to do so;29 but where the statute in general 


21. Pobreslo v. Guaranty Mortg, 
Corporation, 242 KW. 725, 210 
Wis. 20, affirmed 53 S,Ct. 262, 287 

U. S. 518, 77 L.Ed. 469, followed in 
Hess V. Joseph M. Boyd Co., 242 N. 
W. 731, 210 Wis. 38, and Klein v. 
Joseph M. Boyd Co., 242 N.W. 731, 
210 Wis. 37—5 C.J. p 1126 note 87, 

22. Turnipseed v. Schaefer, 76 Ga. 
109, 2 Am.S.R. 17, followed in Mc¬ 
Millan V. Knapp, 76 Ga. 171, 2 Am. 
S.R, 29, and Albany, etc.. Steel Co. 

V. Southern Agricultural Works, 76 
Ga. 135, 2 Am.S.R. 26—5 C.J. p 

1126 note 95. 

Essential reguisites 

Under some statutes the essential 
■requisites of a description of liabil¬ 
ities are the names of the creditors 
.and the amount, date, and nature of 
the debts.—^August v. Calloway, (C. 
»C.Ga.) 35 F. 381—^Brown v. Nimocks, 
32 S.E. 743, 124 N.C. 417—Forshee v. 
Willis, 47 S.W. 703, 101 Tenn. 450— 
5 C.J, p 1127 note 3. 

23. Brown v. Nimocks, 32 S.E. 743, 
124 N.C. 417—5 C.J. p 1126 note 96. 

24. McCuaig V. City Sav. Bank, 69 
N.W. 500, 111 Mich. 356—5 C.J. P 

1127 note 6. 

Reasonable certainty in the de¬ 
scription in the schedule is suffi¬ 
cient—Halsey v. Fairbanks, (C.C. 
Mass.) 11 F.Cas.No.5,964, 4 Mason 


as. U.S.—Tracy v. Tuffly, (Tex.) 10 
S.Ct 527, 134 U.S. 206, 33 L.Ed. 879 
—Tennessee Bank v. Horn, (La.) 
17 How. 157, 15 L.Bd. 70. 

Ark.—^Ex p, Conway, 4 Ark. 302. 
Colo.—^Falk V. Liebes, 42 P. 46, 6 
Colo.App. 473. 

Ky.—^Ely v. Hair, 16 B.Mon. 230. 

5 C.J. p 1127 note 4. 

26. Cal.—Barroilhet v. Fisch, 63 
Cal. 462. 

Ky.—^U. S. Bank v. Huth, 4 B.Mon. 
423. 

Va.—^Norris v. Lake, 16 S.E. 663, 89 
Va. 513—^Keagy v. Trout, 7 S.E. 
329, 85 Va. 390. 

5 C.J. p 1127 note 5. 

27. Colo.—Falk v. Liebes, 42 P. 46, 
6 Colo.App. 473, distinguishing 
Palmer v. McCarthy, 31 P. 241, 2 
Colo.App. 422. 

N.Y.—Troescher v. Cosgrove, 61 N. 

Y.S. 1036, 46 App.Liv. 498. 

Wis.—^Van Ingen v. Feldt, 56 N.W. 

923, 86 Wis. 345. 

5 C.J. p 1128 notes 10, 17. 

28. Colo.—^Falk v. Liebes, 42 P. 46, 
6 Colo.App. 473. 

Ill.—^Union Nat. Bank v. Bank of 
Commerce, 94 Ill. 271. 

5 C.J. p 1128 note 11. 

29. Adler v. Cloud, 20 S.E. 393, 42 
S.C. 272. 

30. Shultz y. Hoagland, 85 N.Y. 464 
—^Pittsfield Nat Bank v. Taller, 19 
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N.Y.S. 937, affirmed 33 N.E. 339, 
137 N.Y. 557. 

31. Landauer v. Conklin, 54 N.W. 
322, 3 S.D. 462. 

32. Wood V. Haynes, 18 S.E. 47, 92 
Ga. 180. 

33. McMillan v. Knapp, 76 Ga. 171, 
2 Am.S.R. 29—5 C.J. p 1128 note 8. 

34. Scheibler v. Mundinger, 9 S.W. 
33, 86 Tenn. 674. 

35. Ga.—^Anthony v. Price, 17 S.E. 
1024, 92 Ga. 170. 

N.H.—Haven v. Richardson, 5 N.H. 
113. 

S.C.—^Adler v. Cloud, 20 S.E. 393, 42 
S.C. 272. 

5 C.J. p 1127 note 1. 

38. Mich.—^Wolf v. O'Conner, 50 N. 

W. 118, 88 Mich. 124, 13 L.R.A. 693. 
N.Y.—^Averill v. Loucks, 6 Barb. 470. 
N.C.—Cooper v. McKinnon, 29 S.E. 
417, 122 N.C. 447—Glanton v. Ja¬ 
cobs, 23 S.E. 335, 117 N.C. 427. 
Tex.—Dansby v. Frieberg, 13 S.W. 

331, 76 Tex. 463. 

5 C.J. p 1126 note 90. 

37. Sutton V. Bessent 45 S.E. 844, 
133 N.C. 559. 

38. Willey V. Reynolds, 51 S.W. 972, 
2 Ind.T. 350. 

39. Fechheimer v. Baum, (C.C.Ga.) 
43 F. 719, 2 L.R.A. 153—5 CJ. p 
1129 note 20. 
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terms declares assignments void except as made un¬ 
der statute, this is held to refer to the deed and 
not to the verification of the schedules; and in some 
states such requirements as to verification are con¬ 
sidered as directory only, and a noncompliance 
with the statute does not affect the validity of the 
assignment.^0 Under a statute expressly requiring, 
an inventory and verification thereof, but also de¬ 
claring that the want of an inventory shall not 
vitiate the assignment, the want of an affidavit to 
the inventory does not invalidate the assignment'll 

Sufficiency of verification. The verification need 
not be in the exact form and terms of the statute, 
but it should be as comprehensive as,^^ and substan¬ 
tially equivalent to,^^ the statutory form. An in¬ 
ventory and appraisement sworn to by the apprais¬ 
ers and not by the assignee is defective;and 
noncompliance with a statute requiring separate 
affidavits as to assets and liabilities renders the as¬ 
signment void.'*® 

An affidavit verifying an inventory to a deed of 
assignment by a corporation may be made by its 
president, secretary, or other managing officer, and 
should state that it is made according to the best 
knowledge and belief of the person making the 
affidavit, and not that it is made according to the 
best knowledge and belief of the corporation,^^ 

Any member of a firm may verify the schedule 
of assets annexed to its general assignment; all 
the members need not join in the verification,^8 


unless the assignment is of individual, as well as 
of partnership, property.^® 

Before whom made. The affidavit is of no effect 
when it is taken before an officer who has no au¬ 
thority to take it at that particular time and place,®^ 
or who is disqualified by the fact that he is one of 
the assignees.51 

e. Annexing, Piling, and Recording 

Most statutes requiring filing may be complied with 
by a filing within a specified time after the filing of the 
assignment; it is not necessary that the Inventory and 
schedule be annexed to, filed with, or recorded as a part 
of, the assignment. The authorities differ as to whether 
the statutes are mandatory or directory. 

Statutes requiring an inventory or schedule to be 
filed with the recording officer of the county with¬ 
in a specified number of days after the making or 
filing of the deed of assignment have been before 
the courts for consideration in some cases. Such 
statutes plainly require promptness ^2 and should 
be complied with by a filing within the prescribed 
time; but an order extending the time of filing 
will not be vacated on the application of one who 
shows no interest in the estate.®^ Unless required 
by statute,®® the schedules need not be annexed to, 
and filed with, the assignment,®® nor need they be 
filed at the time of the making or filing of the as¬ 
signment,®7 nor be recorded as a part of the as¬ 
signment.®® 

Statutes requiring filing within a specified time 
have been variously construed as mandatory,®® as 


As ag‘aixLSt otlLsr instrumeiLts of 
transfer, the assignment is not op¬ 
erative.—^Keith v. Hamblin, 53 P. 
531, 7 Kan.App. 456. 

40. Wright v. Thomas, (C.C.Ind.) 1 
F. 716, 9 Biss. 244—5 C.J. p 1129 
note 23. 

41. Fant V. Elsbury, 2 S.W. 866, 68 
Tex. 1—^McKee v. Coffin, 1 S.W. 
276, 66 Tex. 304. 

42. Landauer v. Conklin, 54 N.W. 
322, 3 S.I). 462—5 C.J. p 1129 note 
26. 

43. Ga.—^McMillan v. Knapp, 76 Ga. 
171, 2 Am.S.R. 29. 

Tenn.—^Powers v. Goins, (Ch.App.) 

35 S.W. 902. 

5 C.J. p 1129 note 28. 

44b Dak.—^Farmer v. Cobban, 29 N. 
W. 12, 4 Dak. 425. 

Ga.—^Fort v. Martin Tobacco Co., 1 
S.E. 223, 77 Ga. 111. 

5 C.J. p 1129 note 27. 

45. Drain v. Mickel, 8 Iowa 438. 

4a Port V. Martin Tobacco Co., 1 
S.E. 223, 77 Ga. Ill, followed in 
Bums V. Beck, 10 S.E. 121, 83 Ga. 
471. 


47. Wright v. Lee, 55 N.W. 931, 4 
S.D. 237. 

See also Corporations § 1406. 

48. Lookout Bank v. Noe, 6 S.W. 
433, 86 Tenn. 21. 

49. In re Bear, (D.C.N.T.) 2 P.Cas. 
No.1,177. 

50. Produce Bank v. Baldwin, 49 
How.Pr.(N.Y.) 277. 

51. Martin v. Buffaloe, 38 S.E. 902, 
128 N.C. 305, 83 Am,S.R. 679. 

52. In re Miller, (D.C.N.Y.) 1 F, 
Supp. 415. 

sa N.C.—Glanton v. Jacobs, 23 S.E. 
335, 117 N.C. 427. 

Okl.—^Hockaday v. Drye, 54 P. 475, 7 
Okl. 288. 

Wis.—^Mather v. McMillan, 19 N.W. 

440, 60 Wis. 546. 

5 C.J. p 1130 notes 40, 45. 

54. Matter of United Press, 46 N.Y. 

S. 840, 20 App.Div. 625. 

I 55. Drucker v. Wellhouse, 8 S.E. 40, 
82 Ga. 129, 2 L.R.A. 328. 

Becital of aonexatioa 
Where a statute requiring annexa¬ 
tion is complied with, the deed need 
not recite that fact—Drucker v. 
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Wellhouse, 8 S.E. 40, 82 Ga. 129, 2 L. 
R.A. 328. 

58. U.S.—In re Kimball, (D.C.Mich.) 
14 P.Cas.No.7,770, 16 NatBankr. 
Reg. 188. 

N.Y.—Hotop v. Neidig, 17 Abb.Pr. 
332. 

57. US.—In re Croughwell, (D.C.N. 
Y.) 6 P.Cas.No,3,440, 9 Ben. 360, 17 
NatBankr.Reg. 337. 

Kan.—Blair v. Anderson, 59 P. 644, 
61 Kan. 374. 

Mo.—^Hartsler v. Tootle, 85 Mo. 23. 
N.C.—Glanton v. Jacobs, 23 S E. 
335, 117 N.C. 427. 

Wis.—Cribben v. Ellis, 34 N.W. 154, 
69 Wis. 337—^Mather v. McMillan, 
19 N.W. 440, 60 Wis. 546. 

58. Ind.—^Black v. Weathers, 26 Ind. 
242. 

Minn.—Strong v. Lynn, 37 N.W. 448, 
38 Minn. 315. 

N.Y.—Burghard v. Sondheim, 50 N.Y. 
Super. 116. 

Or.—^Dawson v. Crossen, 10 Or. 41. 

59. U.S.—Bartlett v. Teah, (C.C. 
Ark.) 1 F. 768, 1 McCrary 176. 

Colo.—^Palmer v. McCarthy, 81 p,. 
241, 2 Colo.App. 422. 



6 C.J.S. 


ASSIGNMENTS FOB BENEFIT OF CBEDITOBS 


§ 117 


directory,and as allowing the passing of an in¬ 
choate title to the assignee, subject to defeasance 
by failure to file the inventory within the time 
limited.6i Also, it is held that where possession 
is taken and an inventory is made, a failure to 
comply with statutory requirements as to filing the 
inventory does not divest the assignee of title nor 
change the character of the instrument as an as¬ 
signment for the benefit of creditors.62 

A constructive delivery to the proper official for 
filing is sufficients^ 

§ 117. Execution 

a. In general 

b. By particular persons 

c. Oath 

d. Attestation 

e. Acknowledgment 

f. Delivery 

a. In General 

An assignment should be executed In the mode pre¬ 
scribed by statute; but a failure to comply strictly with 
directory statutory requirements Is not fatal. 

Where a particular mode of execution is pre¬ 
scribed by statute it has been held that an assign¬ 
ment must be executed in the manner prescribed in 
order to be valid.®^ 

A failure to comply strictly with the merely di¬ 
rectory requirements of the statute will not, how¬ 
ever, invalidate an assignment where the purpose 
of the statute is not thereby defeated.®^ An as¬ 
signment other than a general assignment is not 
void because not executed in compliance with the 
statute.66 

b. By Particular Persons 

An assignment for the benefit of creditors must be 


executed by the assignor or assignors or a duly author¬ 
ized representative. It need not be executed by the as¬ 
signee or creditors. 

It is necessary that all the assignors execute the 
instrument.67 An assignment by several assignors 
will be presumed to have been executed by all of 
them on the date of the conveyance, in the absence 
of evidence to the contrary.68 The assignment may 
be executed by an agent or an attorney in fact 
especially authorized thereto.62 However, under 
the statutes of some states, a debtor cannot dele¬ 
gate to an attorney in fact the power to decide 
for him when an assignment shall be made, or to 
determine and declare his insolvency, or to select 
for him an assignee.70 The authority must be 
granted in express terms; 7i and the authorization 
must be in writing where the assignment purports 
to convey unexempt real property.72 

Assignee, Execution by the assignee is not nec¬ 
essary. Where the instrument is executed by the 
assignor and delivered to the assignee, and he ac¬ 
cepts it, and enters on the performance of the trust, 
he is as much bound as if he had executed it.73 

Creditors, As stated supra in § 17 e, it is not 
necessary for a creditor to sign the instrument of 
assignment in order to manifest his assent or ac¬ 
ceptance. A conveyance to trustees for the benefit 
of such creditors as shall sign the deed is not void 
as a matter of law on account of the omission of 
the creditors to sign it (supra § 17 b). 

c. Oath 

A statute requiring an oath must be complied with; 
and where a form of oath Is prescribed It must not be 
departed from In a material particular. 

An oath required by statute, such as an oath that 
the assignment is true or that the assignor has as¬ 
signed all of his unexempt property, does not grant 


60. Bertenshaw v. Klag, 231 P. 73, 
117 Kan. 176—5 C.J. p 1125 note 
83, p 1130 note 42. 

61. U.S.—In re Bear, (D.C.N.T.) 2 
RCas.No.1,177. 

Dak.—^Parmer v. Cobban, 29 N.W. 12, 
4 Dak. 425. 

N.Y.—Juliand v. Rathbone, 39 N.T. 
369, affirming 39 Barb. 97—^Matter 
of Leahy, 8 Daly 124. 

Okl.—^Hockaday v. Drye, 54 P. 475, 7 
Okl. 288. 

5 C.J. p 1130 note 43. 

612. Nelson v. Harper, 182 S.W. 519, 
122 Ark. 39. 

66. Pratt v. Stevens, 94 N.T. 387. 

64. Lehman v. Bentley, 18 N.T.S. 
778, 60 N.T.Super. 473, affirmed 32 
N.E. 647, 135 N.T. 651—5 C.J. P 
1130 note 52. 

•65k N.T.—Dutchess County Mut 


Ins. Co. V. Van Wagonen, 30 N.E. 
971, 132 N.T. 398. 

Or.—Silsby v. Strong, 62 P. 633, 38 
Or. 36. 

Tex.—Kellogg v. Muller, 4 S.W. 361, 
68 Tex. 182. 

5 C.J. p 1130 note 53. 

ee. Orloff V. Pester, 257 N.T.S. Ill, 
143 Misc. 685. 

67. Hayes v. Klock, 84 N.T.S. 363, 
87 App.Div. 624. 

68. Avery v. Monroe, 61 N.E. 452, 
172 Mass. 132, 70 Am.S.R. 250. 

69. Mias.—Kaufman v. Simon, 31 
So. 713, 80 Miss. 189. 

N.T.—^Lowensteln v. Flauraud, 82 
N.T. 494, affirming 11 Hun 399, 63 
How.Pr. 463. 

Tex.—Gouldy v. Metcalf, 12 S.W. 830, 
75 Tex. 455, 16 Am.S.R. 912. 

5 C.J. p 1131 note 58. 
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Corporation assignment see Corpo¬ 
rations §§ 1401, 1402, 1404 [14 a C.J. 
p 921 notes 75-82, p 922 notes 87, 89, 
98, 99, p 923 notes 3-12]. 

Partnership assignment see Part¬ 
nership § 166 [47 C.J. p 881 note 97 
-p 883 note 31]. 

70. Minneapolis Trust Co. v. School 
List. No. 6, 71 N.W. 679, 68 Minn. 
414. 

71. Ala.—Wood v. McCain, 7 Ala. 
800, 42 Am.D. 612. 

Me.—^Baker v. Freeman, 35 Me. 485. 
Tex.—Gouldy v. Metcalf, 12 S.W. 
830, 75 Tex. 455, 16 Am.S.R. 912. 

72. McGuffin V. Sowell, 20 S.W. 871, 
1 Tex.Civ.App. 187. 

73. Ark.—Ex p. Conway, 4 Ark. 302. 
Mo.—State v. Benoist, 37 Mo. 500. 
N.H.—Flint v. Clinton Co., 12 N.H. 

430. 
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or convey anything, nor is it a part of the assign¬ 
ment, but is required for the purpose of preventing 
fraud.'^^ The absence of the proper oath renders 
the assignment void.'^^ Under some statutes, no 
particular form of oath is necessary.76 Where the 
form of oath is prescribed by the statute, it may 
be modified so as to conform to the character of 
the assignor, wherever such change may be made 
without changing the substance of the oath but an 
oath differing in a material particular from the 
prescribed form renders the assignment invalidJ^ 

d. Attestation 

A compliance with statutes requiring attestation is 
essential. 

An attestation of the deed of assignment is a 
prerequisite to its validity under the statutes of 
certain jurisdictionsThe number of witnesses 
should conform to statutory requirements.Ac¬ 
tual notice will not cure a defective attestation.^! 

e. Acknowledgment 

(1) Necessity 

(2) Requisites and sufficiency 
(1) Necessity 

The authorities differ as to whether lack of ac¬ 
knowledgment affects the validity of an assignment and, 
if it does, whether it renders the assignment wholly void 
or void only as against Interested persons other than par¬ 
ties. 

Obviously, a deed of assignment which is not 
acknowledged is not in conformity with a statute 
requiring acknowledgment.82 However, it has been 


variously held that an unacknowledged instrument 
of assignment is or is not void; that it is void 
as against a nonconsenting creditor; that it is 
not void as against a creditor with actual knowl¬ 
edge or notice; that a statute requiring acknowl¬ 
edgment is directory only;^*^ that the statute is 
mandatory so far as third persons are con¬ 
cerned; that acknowledgment is a prerequisite 
to the passing of title of the property embraced 
in the assignment;^® that acknowledgment is not 
essential to the validity of the assignment as be¬ 
tween the parties thereto and that the absence of 
an acknowledgment merely renders the assignment 
voidable at the election of creditors and subsequent 
purchasers in good faith.®! 

(2) Requisites and Sufficiency 

The sufficiency of a particular acknowledgment is to 
be determined by comparing it with the requirements 
imposed by applicable statutes. 

Under the statutes of some states a deed of as¬ 
signment should be acknowledged in the manner 
that an ordinary conveyance of real estate is ac¬ 
knowledged.®^ 

Time. The assignment must be acknowledged be¬ 
fore delivery ®® and recording.®^ 

Who may make. An assignment may be ac¬ 
knowledged by an attorney in fact who is duly au¬ 
thorized to execute the instrument.®^ 

Where all the members of a partnership are re¬ 
quired to unite in the execution of an assignment, 
it is essential to the validity of the assignment 


74. Rundlett v. Dole, 10 N.H. 458. 

75. Commercial Trust & Savings 
Bank v. Busch-Grace Produce Co., 
(Tenn.) 228 F. 300, 142 C.C.A. 592 
—5 C.J. p 1132 note 79. 

76. Thomas v. Clark, 65 Me. 298. 

77. Flint V. Clinton Co., 12 N.H. 430 
—5 C.J. p 1132 note 82. 

78. Boutwell v. Bartlett, 11 N.H, 
418, 36 Am.D. 503. 

79. XJ.S.—Summers v. White, (Neb.) 
71 F. 106, 17 C.C.A. 631. 

Neb.—Sager v. Summers, 68 N.W. 
614, 49 Neb. 459, overruling Deere 
V. Losey, 67 N.W. 462, 48 Neb. 622. 
N.H.—Barker v. Bean, 25 N.H. 412. 
Tex.—Tittle v. Vanleer, (Civ.App.) 
27 S.W. 736. 

80. U.S.—Summers v. White, (Neb.) 
71 F. 106, 17 C.C.A. 631, error dis¬ 
missed 18 S.Ct. 947, 42 L.Ed. 1208. 

N.H.—^Barker v. Bean, 25 N.H. 412. 

81. Barker v. Bean, supra. 

82. Lubinsky v. Hoffman, 284 N.T. 
S. 549, 158 Misc. 261, affirmed 285 


N.Y.S. 1074—1 C.J. p 749 note 32— 
5 C.J. p 1133 note 93. 

83. In re Colwell Lead Co., (D.C.N. 
Y.) 241 F. 922. 

84. Northrup Nat. Bank v. Franklin, 
232 S.W. 192, 207 Mo.App. 253—5 
C.J. p 1133 note 92. 

85. Kaye v. Jacobs, 10 P.(2d) 186, 
122 CaLApp. 421. 

86- Levy V. Bamberger & Co., 1 Ky. 
Op. 533—5 C.J. p 1133 note 97. 

87. Tittle V. Vanleer, (Tex.Civ.App.) 
27 S.W. 736. 

88. In re Colwell Lead Co., (D.C.N. 
Y.) 241 F. 922. 

89. Neb.—^Heelan v. Hoagland, 7 N. 
W. 282, 10 Neb. 511. 

N.Y.—^Hardmann v. Bowen, 39 N.Y. 
196—Stannard v. Eytinge, 3 Abb. 
Pr.(N.S.) 42—Cook v. Kelley, 12 
Abb.Pr. 35, affirmed 14 Abb.Pr. 466. 
S.D.—Cannon v. Deming, 63 N.W. 

863, 3 S.D. 421. 

5 C.J. p 1133 note 94. 

90. Lubinsky v. Hoffman, 284 N.Y. 
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I S. 649, 158 Misc. 261, affirmed 285 
! N.Y.S. 1074—5 C.J. p 1133 note 95. 

91. Ill.—^Farwell v. Cohen, 28 N.E. 
36, 32 N.E. 893, 138 Ill. 216, 18. 
L.R.A. 281, reversing 29 IlLApp. 
277. 

Mich.—^Price v. Haynes, 37 Mich. 487. 
Minn.—^Lucy v. Freeman, 101 N.W. 
167, 93 Minn. 274. 

Mo.—^Rosenthal v. Green, 37 Mo.App. 
272. 

5 C.J. p 1133 note 96. 

98. Sager v. Summers, 68 N.W. 614,. 
49 Neb. 459, overruling Lancaster- 
County Bank v. Horn, 52 N.W. 562,. 
34 Neb. 742. 

93. Bernstein v. Raff, 250 N.Y.S. 
694, 140 Misc. 353—5 C.J. p 1133 
note 3. 

94. In re Colwell Lead Co., (D.C.N. 
Y.) 241 F. 922—5 C.J. p 1134 note- 

4. 

95. Lowenstein v. Flauraud, 11 Hun 
399, 53 How.Pr. 463, affirmed 82 N.. 
Y. 494, and overruling in effect Ad¬ 
ams v. Houghton, 3 Abb.Pr.(N.S.) 
46, and Cook v. Kelley, 12 Abb.Pr., 
35, affirmed 14 Abb.Pr. 466. 
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that the acknowledgment shall be made by all; 
but where one member of a firm has authority to 
execute an assignment in the name of the firm, an 
acknowledgment by him is sufficient.^^ An only 
surviving partner may properly acknowledge an 
assignment for the benefit of creditors, executed 
by him as such surviving partner. 

Who may take. The acknowledgment should, as 
provided by statute, be duly made before an officer 
authorized to take the acknowledgment of deeds.^^ 
An acknowledgment made before an officer who has 
no previous knowledge of the parties, and who re¬ 
ceives no sworn evidence of their identity at the 
time of execution is fatally incomplete, and the de¬ 
fect renders the instrument void.^ The assign¬ 
ment is not avoided by the fact that the attorney 
who took the acknowledgment was retained by the 
assignor to prepare the instrument and advise him 
in the premises.^ 

Certificate, Where an acknowledgment is neces¬ 
sary to the validity of an assignment, both the ac¬ 
knowledgment and the indorsement of a certificate 
thereof are essential to the transfer of title.^ 
Where, however, an assignment is in fact properly 
acknowledged, a merely defective certificate will 
not invalidate it.^ 

f. Delivery 

The assignor must deliver the Instrument of assign¬ 
ment, by placing it beyond his possession and control, In 
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order to complete Its execution and make It effective and 
operative. 

To make the execution of an assignment com¬ 
plete, and to make the instrument finally effective 
and operative to pass title, there must be a deliv¬ 
ery of the deed of assignment to some one,^ even 
though the assignee may have previously signed a 
written assent required by statute.^ 

Requisites and sufficiency, A delivery to one of 
two assignees is sufficient.*^ Delivery of the as¬ 
signment is effected as soon as the assignor places 
it beyond his possession and control.^ This part¬ 
ing with possession and control may be accom¬ 
plished not only by delivery to the assignee per¬ 
sonally, but also by mailing the assignment to him,^ 
by placing the instrument on record,i<^ or by a 
delivery to the attorney of the assignor for the 
purpose of putting the instrument on record or 
for the purpose of doing whatever is necessary to 
perfect the assignment.^^ However, a delivery, to 
be valid, must be such as not only deprives the 
grantor of the power to recall the deed, but also 
such a consummation of the formalities of execu¬ 
tion as to make the deed effectual to transfer the 
title; 13 and the instrument is not made operative 
by an unauthorized delivery by an attorney for 
the assignor or by a delivery to an attorney for 
the assignee having no power to accept the deed 
for him.i3 The fact that the assignee subsequent¬ 
ly made a fraudulent sale has no bearing on the 
question of whether there was a sufficient delivery 


96. U.S.—In re Lawrence, (D.C.N. 
T.) 5 F. 349. 

N.Y.—Treadwell v, Sackett, 50 Barb. 
440—Cook V. Kelley, 12 Abb.Pr. 35, 
affirmed 14 Abb.Pr. 466. 

97. Klumpp V. Gardner, 21 N.E. 99, 
114 N.Y. 153—5 C.J. p 1135 note 12. 

98. Hanson v. Metcalf, 48 N.W. 441, 
46 Minn. 25. 

99. Minn.—^De Graw v. King, 9 N.W. 
636, 28 Minn. 118. 

N.Y.—Hardmann v. Bowen, 39 N. 
Y. 196—Fairchild v. Gwynne, 16 
Abb.Pr. 23. 

1. Treadwell v. Sackett, 50 Barb.(N. 
Y.) 440--5 C.J. p 1135 note 14. 

2. Brown v. Parker, (Kan.) 97 F. 
446, 38 C.C.A. 261. 

3. Rogers v. Pell, 49 N.E. 75, 154 N. 
Y. 518. 

4. Mo.—^Huse V. Ames, 15 S.W. 965, 
104 Mo. 91. 

N.Y.—Linderman v. Hastings Card, 
etc., Co., 56 N.Y.S, 456, 38 App.Div. 
488. 

5 C.J. p 1134 note 6. 

ZlvideiLce aliunde 

Notwithstanding the insufficiency 
of a certificate on its face, an instru¬ 
ment of assignment may be upheld 

6C.J.S.-82 


by proof aliunde that it was duly ac- i 
knowledged.—^Linderman v. Hastings 
Card, etc., Co., 56 N.Y.S. 456, 38 App. 
Div. 488—5 C.J. p 1134 note 7. 

5. Bartemeier v. Central Nat. Fire 
Ins-. Co., 160 N.W. 24, 180 Iowa 
354—5 C.J. p 1135 notes 16, 17, 20. 

6. Mcllhargy v. Chambers, 23 N.E. 
561, 117 N.Y. 532. 

7. Hodenpuhl v. Hines, 28 A. 825, 
160 Pa, 466, 

8. Mich.—Stamp v. Case, 2 N.W. 27, 
41 Mich, 267, 32 Am.R. 156. 

Ohio.—Johnson v. Sharp, 31 Ohio St. 

611, 27 Am.R. 529. 

5 C.J. p 1135 note 21. 

Conditional delivery 
The parties to an assignment pur¬ 
porting to be absolute will not be 
permitted to avoid it by showing by 
parol evidence that it was delivered 
conditionally.—^Ward v. Lewis, 4 
Pick. (Mass.) 518. 

Mere delay in the delivery of an 
assignment will not invalidate it.— 
Pierce Steam Heating Co. v. Ran¬ 
som. 44 N.Y.S. 623, 16 App.Div. 258. 

9. Johnson v. Sharp, 31 Ohio St 
611, 27 Am.R. 529. 
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10. Ark.—^Ewing v. Walker, 31 S.W. 
45, 60 Ark. 503. 

Ohio.—Hoffman v. Mackall, 5 Ohio 
St. 124, 64 Am.D. 637. 

Delivery to recording officer 

(1) May be sufficient.—Tompkins 

V. Wheeler, (Ky.) 16 Pet.(U.S.) 106, 
10 L.Ed. 903—Wells v. Lamb, 27 N. 

W. 229, 19 Neb. 355. 

(2) However, it has been held that 
recording of the deed does not ef¬ 
fect delivery nor constitute conclu¬ 
sive evidence thereof; at the most, 
it gives rise to a rebuttable pre¬ 
sumption of delivery.—Bartemeier v. 
Central Nat. Fire Ins. Co., 160 N.W. 
24, 180 Iowa 354. 

11. In re Wright, 38 A. 151, 182 Pa. 
90. 

12. American v. Frank, 17 N.W. 464, 
62 Iowa 202. 

13. Brevard v. Neely, 2 Sneed 
(Tenn.) 164—5 C.J. p 1135 note 26. 

14. South Danvers Nat. Bank v. Ste¬ 
vens, 39 N.Y.S. 298, 5 App.Div. 392 
—Kingston v. Koch, 10 N.Y.S. 363, 
57 Hun 12. 

15. Waples-Platter Co. v. Low, (Ind 
T.) 54 F. 93, 4 C.C.A. 205. 
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of the instrument.^® 

Presumption, Sometimes delivery may be pre¬ 
sumed where only personal property is assigned.^^ 

I 118* Filing and Recording 

a. Necessity 

b. Requisites and sufficiency 

c. Objection or remedy 

d. Operation and effect 

a. Necessity 

A mandatory statute Is necessary to make the filing 
or recording of an assignment essential to its validity. 
Under some statutes, filing or recording is a condition 
precedent to the vesting of title In the assignee; but 
under others it is a condition subsequent and an unre¬ 
corded assignment Is valid except against certain desig¬ 
nated classes of persons. In some, but not all, states an 
unrecorded assignment is valid against a person with 
actual notice thereof. 

The filing, recording, or registration of an as¬ 
signment for the benefit of creditors is not nec¬ 
essary at common law and in some states is not re¬ 
quired or provided for by statute.^® Assignments 
are not required to be recorded as a prerequisite to 
iheir admissibility in evidence; the only purpose to 
be effected by their registration in any case would 
he to give notice.^^ 

In some jurisdictions, statutes requiring the fil¬ 
ing or recording of a deed of assignment are con¬ 
strued to be merely directory; and a failure to 
comply therewith does not affect or impair the 
validity of the instrument, invalidate the acts of 
the assignee thereunder, or cause the title to the 
assets to revert to the assignor.^® 


The statutes of other jurisdictions are construed 
to be mandatory and to make the filing or record¬ 
ing of an assignment essential to its validity and 
to the vesting of title to the assigned property in 
the assignee.2i 

Under the statutes of still other jurisdictions, the 
recording of the assignment is a condition subse¬ 
quent, rather than precedent, to the vesting of title 
to the property in the assignee and a failure to 
comply with the condition subsequent does not ren¬ 
der the assignment absolutely void for all pur¬ 
poses ; until it is recorded the assignment is in¬ 
valid against certain classes of persons mentioned 
in the particular statute, such as creditors of the 
assignor,23 subsequent purchasers and encumbranc¬ 
ers in good faith and for value,24 and the holders 
of judgments affecting the title; 26 but it is valid 
against all persons other than those within the 
classes mentioned in the particular statute and may 
be admissible in evidence against them.26 

It is of course essential to the application of stat¬ 
utes requiring the recording of assignments for the 
benefit of creditors that the instrument involved be 
really such an assignment.27 in some states stat¬ 
utory requirements as to the registration of a deed 
of assignment do not apply to an assignment of 
choses in action.23 

Actual notice. Statutes requiring assignments to 
be recorded have frequently been held to be mere 
registry laws which do not render an unrecorded 
assignment invalid between the parties and others 
having actual notice of it; 29 but in some jurisdic- 


16. Leeds v. Commonwealth, 83 Pa. 
453. 

17. Forbes v. Scannell, 13 Cal. 242— 
5 C.J. p 1135 note 30. 

IS. Cadwallader v. Clifton R. Shaw, 
Inc., 142 A. 680, 127 Me. 172—5 C. 
J. p 1136 notes 34, 37. 

19. Excelsior Mfg*. Co. v. Owens, 25 
S.W. 868, 68 Ark. 656. 

20. U.S.—^In re Freeman, (C.C.A. 
Tex.) 35 P.(2d) 952. 

Mass.—Curley v. New England Trust 
Co., 109 N.E. 171, 221 Mass. 384. 
Mo.—^Northrup Nat. Bank v. Frank¬ 
lin, 232 S.W. 192, 207 Mo.App. 253. 
N.J.—Thomas Wood & Sons v. Meme- 
laar, 168 A. 606, 11 N.J.Misc. 823. 
N.T.—^In re Berman, 160 N.Y.S. 79, 
173 App.Div. 689—^Hopfan v. 
Knauth, 282 N.T.S. 219, 156 Misc. 
546—Wasserman v. Raynor’s Fur 
Corporation, 244 N.T.S. 110, 137 
Misc. 872. 

5 C.J. p 1136 notes 34, 37. 

Intent to ignore statute 
Where there is not only a failure 


to follow this and other directory re¬ 
quirements of the statute, but an in¬ 
tent to ignore them, the assignment 
is invalid against a dissenting cred¬ 
itor.—Colonial Carpet Corporation v. 
Rosen, 255 N.T.S. 815, 143 Misc. 418. 

ai. Colo,—^Kinney v. Toelin Bros. 
Mercantile Co., 230 P. 127, 76 Colo. 
136. 

Mich.—Toughiogheny & Ohio Coal 
Co. V. Anderson, 152 N.W. 1025, 186 
Mich. 340. 

5 C.J. p 1136 note 39. 

22. Jones V. Thompson, 173 P. 619, 
68 Okl. 247. 

23. Pa.—^Huey v. Prince, 40 A. 982, 
187 Pa. 151. 

Tenn.—^Douglas v. Bank of Com¬ 
merce, 36 S.W. 874, 97 Tenn. 133. 
Iva.—Shufeldt v. Jenkins, 22 F. 359. 
5 C.J. p 1136 note 40. 

Nonconsenting creditors.—Jarvis 
V. Webber, 236 P. 138, 196 Cal. 86— 
Kaye v. Jacobs, 10 P.(2d) 186, 122 
CaLApp. 421—5 C.J. p 1136 note 40 
Eal. 


24- U.S.—^Parker v. Brown, (Kan.) 

85 F. 695, 29 C.C.A. 357. 

Cal.—Watkins v. Wilhoit, 38 P. 63, 
104 Cal. 395. 

5 C.J. p 1136 note 41. 

25. Moore v. Schneider, 238 P. 81, 
196 Cal. 380. 

23. Jones v. Thompson, 173 P. 519, 
68 Okl. 247—6 C.J. p 1136 notes 35. 
36. 

27. U.S.—^McCartney v. Earle, (Pa.) 
115 F. 462, 53 C.C.A. 392, affirming 
(C.C.) 109 F. 13. 

Ohio.—Mengert v. Brinkerhoff, 66 N. 

E. 630, 67 Ohio St. 482. 

Pa.—^Wood V. Kerkeslager, 76 A. 426, 
227 Pa. 636. 

5 C.J. p 1136 note 43. 

28. Duke V. Hall, 9 Baxt.(Tenn.) 282. 

29. Ill.—Mann v. Reed, 49 Ill.App. 
406. 

Ky.—^Ward v. Crotty, 4 Mete. 69. 
Minn.—Thompson v. Ellenz, 59 N.W 
1023, 58 Minn. 301. 

Mo.—^Rock Island Plow Co. v, Lang, 
55 Mo.App. 349. 
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tions it has been held that actual notice by a cred¬ 
itor of an unregistered assignment is not a substi¬ 
tute for a registration.^® A creditor who seeks to 
show the creation of a lien by him before the re¬ 
cording of the assignment has the burden of show¬ 
ing lack of knowledge on his part of the existence 
of the assignment.^! Where the registration laws 
do not apply to the assignment of choses in action, 
actual notice to the debtor of the assignment is nec¬ 
essary to perfect the transfer and make it opera- 
tive.32 

Where possession is taken. It has been held 
that the recording of an assignment of personal 
property is not essential to its validity where ac¬ 
tual possession accompanies the conveyance,®^ or 
at least not until after the lapse of a reasonable 
length of timtM 

b. Reauisites and Sufficiency 

(1) In general 

(2) Who may file or admit to record 

(3) Time 

(4) Place and office 

(1) In General 

statutory requirements should be compiled with; but 
a strict compliance Is not always necessary. 

While there should be a compliance with the 
statutory requirements relating to the filing, re¬ 
cording, or registering of assignments, especially 
where such requirements are construed to be man¬ 
datory,®® strict compliance is not always neces¬ 
sary,®® especially where provision is made by stat¬ 
ute for the correction of defects and informalities.® ^ 

The assignment is deemed to be recorded when 
it is deposited in the proper office for record, re¬ 


gardless of whether or not it is subsequently tran¬ 
scribed in the proper book of records.®® 

Original, duplicate, or copy. Although a statute 
requiring the filing of a copy of an assignment is- 
sufficiently complied with by the filing of an orig¬ 
inal, drawn in exact duplicate,®® a statute requir¬ 
ing the filing of the original assignment, or a dupli¬ 
cate thereof, is not satisfied by the filing of a 
copy.^® It is necessary to comply strictly with a 
statute providing that the official taking the as¬ 
signee's bond and filing the copy of the assignment 
shall indorse thereon his certificate that the same 
is a true and correct copy of the original.^! 

(2) Who May File or Admit to Record 

The assignment need not be filed by the grantor per¬ 
sonally. It may be admitted to record by an officer who 
is also assignee or counsel for the assignor. 

An assignment may be placed on record by the- 
assignor or by any one having a legal or beneficial 
interest in the trust.^® A statute requiring a filing 
by a certain person is construed to mean that a 
manual filing by him is not necessary, but that he 
may accomplish the same through a messenger.^®- 

The admission of a deed of assignment to record 
is a ministerial act which may be performed by 
the clerk of court, even though he is named as trus¬ 
tee in the instrument and acted as counsel for the 
grantor in its preparation.^^ 

(3) Time 

Except In a few Jurisdictions, a delay In filing Is not- 
fatal. 

Statutes prescribing a definite limitation of time' 
for filing or recording an assignment for the ben¬ 
efit of creditors are, of course, controlling in de¬ 
termining the period of time within which the fil- 


Pa.—^Follweiler v. Lutz, 102 Pa. 585. 
Tex.—^Van Hook v. Walton, 28 Tex. 
59. 

Utah.—Snyder v. Murdock, 59 P. 88, 
20 Utah 407. 

5 C.J. p 1137 note 47. 

30. Ind.—Switzer v. Miller, 58 Ind. 
561. 

N.C.—^Dewey v. Littlejohn, 37 N.C. 
495. 

Tenn.—^Lookout Bank v. Noe, 5 S.W. 
433, 86 Tenn. 21. 

31. Mead v. Randall, 71 N.W. 31, 68 
Minn. 233. 

32. Chicago Sugar-Refining Co. v. 
Jackson Brewing Co., (Tenn.Ch. 
App.) 48 S.W. 275—5 C.J. P 1137 
note 60, p 1175 note 93. 

33. Ill.—^Feltenstein v. Stein, 45 N. 
E. 502, 157 Ill. 19. 

Iowa.—^Meeker v. Sanders, 6 Iowa 60. 


Mo.—^Rock Island Plow Co. v. Lang, 
55 Mo.App. 349. 

Neb.—Miller v. Waite, 80 N.W. 907, 

59 Neb. 319, modified 83 N.W. 355, 

60 Neb. 431. 

Or,—Dawson v. Crossen, 10 Or. 41. 
Va.—Clark v. Ward, 12 Gratt.(63 
Va.) 440. 

5 C.J. p 1137 note 51. 

34. Wise V. Wimer, 23 Mo. 237. 

35. Neb.—^Miller v. Waite, 83 N.W. 
355, 60 Neb. 431, modifying 80 N. 
W. 907, 59 Neb. 319. 

Pa.—Colvin v. White, 49 A. 765, 200 
Pa. 277. 

Wis.—Grever v. Culver, 54 N.W. 585, 
84 Wis. 295—^Hanson v. Dunn, 45 
N.W. 319, 76 Wis. 455—Clark v. 
Lamoreux, 36 N.W. 393, 70 Wis. 
508. 

36. Pemberton v. Klein, 10 A. 837, 
43 N.J.Bq. 98. 
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37. Toepfer v. Lampert, 78 N.W. 
779, 102 Wis. 465. 

38. Watkins v. Wilhoit, 38 P. 63,„ 
104 Cal. 395. 

39. Western Twine Co. v. Teasdale, 
73 N.W. 568, 97 Wis. 652. 

40. McCuaig V. City Sav. Bank, 69' 
N.W. 600, 111 Mich. 356. 

41. Jones v. Alford, 73 N.W. 1012,. 
98 Wis. 245—Grever v. Culver, 54 
N.W. 585, 84 Wis. 295—Clark v. 
Lamoreux, 36 N.W. 393, 70 Wis. 
508—Scott V. Seaver, 8 N.W. 811, 
62 Wis. 175. 

42. Marks's App., 85 Pa. 231—John¬ 
son V. Herring, 46 Pa. 415—^Read v. 
Robinson, 6 Watts & S.(Pa.) 329. 

43. Toepfer v. Lampert, 78 N.W. 
779, 102 Wis. 465. 

44. Paul V. Baugh, 9 S.E. 329, 8&. 
Va. 955. 
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ing or recording should take place.^5 jn a few 
jurisdictions a failure to file within the time limited 
renders the assignment of no force and effect;^® 
but in other jurisdictions a delay in filing is not 
fatal where the statute specifies no time for filing, 
where it provides that the assignment shall be filed 
forthwith,^8 within twenty days,^^ or within a rea¬ 
sonable time,50 or where it provides other rem¬ 
edies for the failure to file, such as the removal of 
the assignee and the appointment of another in 
his stead.5i Where the property is located in sev¬ 
eral counties, the assignee will be allowed sufficient 
time for ascertaining the location of such property 
before being compelled to record the assignment 
in such counties.52 

The assignment is not invalidated by the failure 
of the recorder or his clerk to indorse the day, 
hour, and minute of filing.52 

(4) Place and Office 

The assignment may and should be filed or recorded 
In the county and the office therein designated by statute. 

A deed of assignment should be recorded, in 
compliance with statutory requirements, in the 
county wherein the assignor resides®^ and also, 
where he owns property situated in another coun¬ 
ty, in that county.55 The purpose of these two 
requirements is different, the one requiring record 
in the county of the assignor’s residence being for 


the benefit of creditors, and the other requiring rec¬ 
ord in every county where the land lies being for 
the purpose of giving notice to subsequent purchas¬ 
ers or mortgagees.55 An assignment by an indi¬ 
vidual who is a member of a partnership need not 
be recorded in a county where land belonging to 
the firm is situated, even though such assignment 
embraces his interest in the firm.®^ Under the 
statutes of a few states the assignment should be 
recorded in the county where the assignee re- 

sides.58 

Where the assignors are nonresidents, the assign¬ 
ment is properly recorded in the county where the 
property is located,59 or, under some statutes, in 
the county of their principal place of business.5<) 

A mistake in the true location of the land as¬ 
signed will not excuse a failure to record in the 
proper county. 

It may be sufficient to file the instrument in the 
office of the county clerk or probate judge, as re¬ 
quired by statute; it need not also be recorded in 
the office of the register or recorder of deeds, un¬ 
less so required by statute in case of the assign¬ 
ment of real property.52 

c. Objection or Remedy 

A proper and timely objection Is necessary to take 
advantage of a failu to record an assignment. 


45. Ind.—^Fordyce v. Pipher, 84 Ind. 
86 . 

Md.—^Hoopes V. Knell, 31 Md. 550, 

Neb.—Maul v. Drexel, 76 N.W. 163, 
55 Neb. 446. 

Pa.—^Dubois’s App., 38 Pa. 231, 80 
Ani.D. 478—Stewart v. McMinn, 5 
Watts & S. 100, 39 Am.D. 115. 

Vt—Vail V. Peck, 27 Vt 764, 

5 C.J. p 1138 notes 73, 76. 

46. Neb.—^Huddleson v. Polk, 97 N. 
W. 624, 70 Neb. 483, affirmed 100 
N.W. 802, 70 Neb. 489, which was 
affirmed 102 N.W. 464, 70 Neb. 492. 

Pa.—Colvin v. White, 49 A. 765, 200 
Pa. 277. 

5 C.J. p 1138 note 77. 

47. Holtoguist v. Clark, 60 N.W. 
1077, 59 Minn. 69. 

48. Piggott V. Schram, 64 Tex. 447. 

49. Hoopes V. Knell, 31 Md. 550. 

50. Strong V. Carrier, 17 Conn. 319. 

51. Wambaugh v. Northwestern 
Mut. L. Ins. Co., 52 N.E. 839, 69 
Ohio St. 228. 

59. Snyder v. Murdock 59 P. 88, 20 
Utah, 407. 

S3, Minn.—^Perkins v. aiarracher, 19 
N.W. 385, 32 Minn. 71. 

Ohio.—Hoffiman v. Mackall, 5 Ohio 
St 124, 64 Am.D. 637. 


54. Colo.—Spangler v. Sanborn, 43 
P. 905, 7 Colo,App. 102. 

Ill.—Zimmerman v. Willard, 2 N.E. 
70, 114 Ill. 364. 

Md.—^Fidelity, etc., Co. v. Haines, 28 
A. 393, 78 Md. 454, 23 L.R.A. 652. 
N.Y.—Scott V. Guthrie, 25 How.Pr. 
481. 

Ohio.—^Wambaugh v. Northwestern 
Mut L. Ins. Co., 62 N.E. 839, 69 
Ohio St 228. 

Pa.—Schuylkill Bank v, Reigart 4 
Pa. 477. ' 

5 C.J. p 1139 note 90. 

55. Ala.—Rogers v. Bailey, 25 So. 
909, 121 Ala. 314. 

Conn.—Coggill v. Botsford, 29 Conn. 
439. 

Ind.—Switzer v. Miller, 58 Ind. 561. 
Md.—Stiefel v. Barton, 21 A. 63, 73 
Md. 408. 

Minn.—Smith v. Bean, 48 N.W. 687, 
46 Minn. 138. 

Pa.—^Lucas v. Sunbury, etc., R. Co., 

I 32 Pa. 458. 

Utah.—Snyder v. Murdock, 59 P. 88, 
20 Utah 407. 

5 C.J. p 1139 note 91. 

Filing notice of assignment 
Under some statutes, where the 
deed of assignment conveys real 
property, it is necessary not only to 
record the deed in the county where¬ 
in the assignor resides or has his 
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principal place of business, but also 
to file notice of the assignment in 
each county wherein the real estate 
is situated, including the county 
where the deed is recorded, if the 
assignment embraces land in that 
county.—Spangler v, Sanborn, 43 P. 
905, 7 Colo.App. 102. 

56. Cal.—Watkins v. Wilhoit, 38 P. 
53, 104 Cal. 395. 

Pa.—Schuylkill Bank v. Reigart, 4 
Pa. 477. 

57. Bradley Fertilizer Co. v. Pace, 
(Fla.) 80 F. 862, 26 C.C.A. 198. 

58. U.S.—Smith Middlings Purifier 
Co. V. McGroarty, (Ohio) 10 S.Ct. 
1017, 136 U.S. 237, 34 L.Ed. 346. 

Neb.—Miller v. Waite, 83 N.W. 355, 
60 Neb. 431, modifying 80 N.W. 
907, 59 Neb. 319—^Maul v. Drexel, 
76 N.W. 163, 55 Neb. 446. 

59. Scott V. Guthrie, 23 N.Y.Super. 
408, 25 How.Pr. 481—5 C.J. p 1140 
note 99. 

60. Spangler v. Sanborn, 43 P. 905, 7 
Colo.App. 102. 

61. Adams v. Hayden, 60 Tex. 223. 

62. Neb.—^Maul v. Drexel, 76 N.W. 
163, 55 Neb. 446. 

Ohio.—Betz v. Snyder, 28 N.E. 234, 
48 Ohio St. 492, 13 L.R.A. 235. 

5 C.J. p 1138 notes 63, 64. 
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A failure to record can be taken advantage of 
only by proper objection made by the proper par- 
ties^s before they have waived their rights or be¬ 
come estopped.^4 An objection that the assign¬ 
ment was not recorded within the statutory period 
cannot be raised for the first time on appeaL®5 Al¬ 
though there is a failure to record the assignment, 
yet where such failure does not affect the validity 
of the assignment or the title of the assignee to 
the assets, an order directing the assignee to pay 
over funds in his possession to a receiver in sup¬ 
plementary proceedings is unauthorized and er- 
roneous.^® Where an instrument is void as a stat¬ 
utory assignment, a motion by a creditor to re¬ 
quire the assignee to file the assignment is not an 
appropriate remedy; the moving party has no right, 
and the court has no jurisdiction on the motion, 
to require the filing.®*^ 

d. Operation and Effect 

The recording of an Instrument of assignment, when 
provided for by statute, but not otherwise, operates as 
Jiotice to all persons. 

The recording of an assignment for the benefit 


of creditors in accordance with statutory provisions 
makes the instrument effective as to all persons.®^ 
In some states, where the deed is recorded within 
the time required by statute after acknowledgment, 
the recording relates back to the time of acknowl¬ 
edgment.®^ The fact that the record does not ex¬ 
hibit the assents of creditors does not prevent it 
from operating as statutory notice to creditors at¬ 
taching the property after the assets were in fact 
given.*^® 

Where a statute requires the recording of the as¬ 
signment in the county where the assignor resides 
or where his principal place of business is situated, 
and it is recorded in the former county, a court 
of the latter county will not assume jurisdiction 
of a proceeding involving the conduct of the as¬ 
signee and the application of funds in his hands.^i 

In the absence of a statute requiring or pro¬ 
viding for the recording of an assignment and ap¬ 
plying to the assignment in question, the recording 
of an assignment is not notice to third persons and 
has no effect on their rights, liabilities, or protec- 
tion.72 


F. VALIDATION OR RATIFICATION, AMENDMENT, MODIFICATION, AND REVOCATION 


§ 119. In General 

Unless It is wholly void, an assignment may be 
validated by subsequent acts, agreements, or Instru¬ 
ments. A fraudulent assignment is not validated by a 
subsequent restoration, or offer or attempt to restore, 
property. 

Subsequent acts, agreements, or instruments exe¬ 
cuted by or between the parties may operate to vali¬ 
date a defective or invalid deed of assignment for 
the benefit of creditors,*^® unless the original assign¬ 
ment is wholly void and inoperative.^^ 

Restoring, or offering to restore, property. Where 
the assignment is invalid because of the fraudulent 


withholding, withdrawal, or transfer of assets, it is 
not rendered valid by a subsequent restoration, or 
attempt at restoration, of the property in question or 
its proceeds'^® after creditors have begun an ac¬ 
tion to set aside the assignment for fraud. An offer 
of the assignee to restore the property on payment 
of his own debt is of no avail.However, where 
the assignor restores money withheld by him under 
a mistaken notion of his rights as soon as his at¬ 
tention is called to his mistake, the withholding of 
the money does not invalidate the assignment.*^® 

§ 120. Ratification 

An act of one person in acknowledging an assign- 


C3. Ky.—^Maupin v. Everett, 8 Ky.L. 
356. 

Pa.—^Weber v. Samuel, 7 Pa. 499— 
Wharton v. Grant, 6 Pa. 39. 

6 C.J. p 1140 note 2. 

Robinson v. Ellis, 70 Pa.Super. 
138—5 C.J. p 1140 note 3. 

Agrreemexit 

An assignment will not be declar¬ 
ed invalid because not filed within 
the statutory period where it was 
agreed that it should be recorded 
only in case the assignor failed to 
obtain an extension of time.—Pierce 
Steam Heating Co. v. Ransom, 44 N. 
y.S. 623, 16 App.Div. 258. 

65. Wilmarth v. Mountford, 8 Serg. 
& R.(Pa.) 124. 

Where deed was read in evidence 


without objection, it cannot be urged 

on appeal that it was not duly re¬ 
corded.—Wilmarth v, Mountford, 8 

Serg. & R.(Pa.) 124. 

66. In re Berman, 160 N.Y.S. 79, 173 
App.Div. 689. 

67. Bernstein v. Raff, 250 N.Y.S. 
694, 140 Misc. 353. 

68. Betz V. Snyder, 28 N.E. 234, 48 
Ohio St 492, 13 L.R.A. 235. 

66. Proctor v. Wilson, 14 Ky.L. 480. 

TO. Belfast Sav. Bank v. Stowe, 
(Me.) 92 P. 100, 34 C.G.A. 229, af¬ 
firming (C.C.) 92 F. 90. 

71. Backenstoss's Assigned Estate, 
9 Pa.Dist & Co. 45. 

TS. Cadwallader v. Clifton R. Shaw, 

1301 


Inc., 142 A. 680, 127 Me. 172—6 C. 
J. p 1140 note 8. 

73. Lacy v. Gunn, 78 P. 30. 144 Cal. 
511—5 C.J. p 1071 note 1. 

74. Sutherland v. Bradner, 22 N.E. 
554, 116 N.Y. 410, affirming 39 Hun 
134—5 C.J. p 1071 note 2. 

75. Schwab v. Kaughran, 17 N.Y.S. 
926—Priedburgher v. Jaberg, ll N. 
Y.St. 718, 20 Abb.N.Cas. 279—5 C. 
J. p 1089 note 36. 

76. Coursey v. Morton, 30 N.E. 231, 
132 N.Y. 556—5 C.J. p 1091 note 
55. 

77. Humphries v. Freeman, 22 Tex. 
45. 

78. Fay v. Grant, 5 N.Y.S. 910, 53 
Hun 44, afiirmed 27 N.E. 410, 126 
N.Y. 624. 
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§ 120 

merit for another person may be ratified by the latter 
person. 

An assignment may be valid where it is acknowl¬ 
edged by one person for himself and another and 
his act is subsequently ratified. 

§ 121. Amendment or Modification 

An assignment may be modified by the court or 
amended with the consent of the parties. 

An assignment properly executed and accepted by 
the assignee cannot be subsequently amended by the 
assignor or a creditor as to a matter of substance 
without the consent of the assignee and all the bene¬ 
ficiaries. However, an assignment which is merely 
voidable may be amended by consent or agreement 
so as to eliminate an objectionable provision or oth¬ 
erwise obviate objections to the instrumentand 
creditors cannot afterward object that the court, in 
a proceeding to which they were parties, modified the 
conditions of the deed of assignment.^^ 

Amendments or corrections of the inventory and 
schedule are permitted in some,S3 although not all,S4 
states. 

§ 122. Revocation 

After the rights of creditors thereunder have at¬ 
tached, a valid assignment is not revocable without their 
consent. It is not revoked by the death of a party, the 
resignation of the assignee, or his repudiation of, or re¬ 
fusal to accept, the trust. 


A valid assignment which has been accepted by the 
assignee cannot be revoked without the consent of 
the assignee and the creditors^® where the rights 
of the creditors thereunder have attached,^® as where 
they have affirmed the assignment or manifested their 
assent thereto or acceptance thereof^*^ or where they 
have knowledge thereof and their assent or accept¬ 
ance is presumed.Where an assignment gives- 
creditors a certain time for consideration and ac¬ 
ceptance, the assignor cannot, before the expiration- 
of such time, revoke the assignment.^® 

On the other hand the assignment may be revok¬ 
ed where the creditors refuse to accept it,®® the pre¬ 
sumption of their assent is overcome,®^ or they have 
not accepted the assignment, they are not privy there¬ 
to, and the fact of its existence has not been com¬ 
municated to them.®® 

Fraudulent assignment A voidable fraudulent 
assignment may be revoked.®® Hov/ever, the rights 
of creditors who have acquired any lien on the 
property by proper seizure in the meantime are not 
avoided.®^ Where in the interim between the mak¬ 
ing of the original deed and any subsequent act a 
creditor has procured a judgment or levied an at- 
tachment,®5 or where he has taken action to set 
aside the assignment and applied for the appointment 
of a receiver,®® the assignment cannot then be re- 


79. Darrow v. BrufC, 36 How.Pr.(N.' 
T.) 479. 

80. Ark.—^Martin v. Taylor, 12 S.W. 
1011, 52 Ark. 389. 

Ill.—Union Nat, Bank v. Bank of 
Commerce, 94 Ill. 271. 

N.C.—^Ingram v. Kirkpatrick. 41 N. 

C. 463, 51 Am.D. 428, 

Tenn.—^Baker v. Harlan, 3 Lea 505. 

5 C.J. p 1142 notes 42, 43. 

Tripartite agreement 
Where, at the time it is executed, 
a trust agreement, is in effect a tri¬ 
partite agreement, binding in all its 
terms on the assignor, the assignee, 
and the creditors, no modification of 
any of its terms can be made there¬ 
after by any of the parties without 
the agreement of all.—^H. B. Cart¬ 
wright & Bro. V. United States Bank 

6 Trust Co.. 167 P. 436, 23 N.M. 82. 

Additional agreement 
The assent of all parties to the in¬ 
strument is necessary to validate a 
subsequent agreement additional to 
the assignment.—^Ramsdell v. Siger- 
son. 7 Ill. 78. 

81. Ga.—Cohen v. Summers, 54 Ga. 
501. 

Ill.—^Pierce v. Brewster. 32 Ill. 268 
•-CJonkling v. Carson, 11 Ill. 503. 

5 C.J. p 1083 note 89 £a3, p 1142 
note 44« 


railnre to state the names of the 
creditors may be cured by a supple¬ 
mentary deed referring to the first 
one and setting out their names and 
the amounts due them.—Gordonsville 
Milling Co. v. Jones, (Tenn.Ch.App.) 
57 S.W. 630. 

82. McDougal V, Puller. 83 P. 701, 
148 Cal. 521. 

83. Mich.—^Nye v. Van Husan, 6 
Mich. 329, 74 Am.D. 690. 

Miss.—Goodbar Shoe Co. v. Mont¬ 
gomery, 19 So. 196, 73 Miss. 73. 

5 C.J. p 1126 note 97. 

Annexing schedTUe by consent 
Where an assignment purports to 
be a conveyance of the various ar¬ 
ticles set out in an annexed sched¬ 
ule and no schedule is in fact an¬ 
nexed at the time of the delivery of 
the deed, the subsequent annexing 
of the schedule by consent of the 
parties shortly after the delivery of 
the deed remedies the defect.—Clap 
V. Smith, 16 Pick.(Mass.) 247. 

84 Turnipseed v. Schaefer, 76 Ga. 
109, 2 Am.S.R. 17. 

85. Comer v. Tabler, (C.C.Tenn.) 44 
F. 467—6 C.J. p 1141 note 14. 

88. Howe V. Warren, 40 N.E. 472, 
154 Ill. 227—Gibson v. Rees, 50 
Ill. 383—5 C.J. p 1141 note 21. 
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87. McMullin v. Keogh-Doyle Meat 
Co., (Colo.) 42 P.(2d) 463—5 C.J. 
p 1140 note 11 [a], p 1141 notes 19,. 
20 . 

88. Williams v. Longan, 199 S.W. 79, 
133 Ark. 554—5 C.J. p 1140 notes 

II, 12, p 1141 note 13. 

89. Smith v. Millett, 11 R.I. 528. 

9a Gibson v. Chedic, 1 Nev. 497, 90 

Am.D. 503. 

91. State Nat. Bank v. Ellison. (C.C. 
Ohio) 75 F. 354. 

92. Ga.—Jones v. Dougherty, 10 Ga. 
273. 

Ill.—Howe V. Warren, 40 N.E. 472, 
154 Ill. 227—Gibson v. Rees, 50’ 

III. 383. 

Mo.—Attleboro First Nat. Bank v.. 
Hughes, 10 Mo.App. 7. 

93. Ashley v. Robinson, 29 Ala. 112,, 
65 Am.D. 387. 

94. Fla.—^H. B. Claflin Co. v. Harri¬ 
son, 31 So. 818, 44 Fla. 218. 

Iowa.—Mills V. Miller, 81 N.W. 169,. 
109 Iowa 688. 

95. Porter v. Williams, 9 N.T. 142,. 
59 Am.D. 619, 12 How.Pr. 107— 
Sutherland v. Bradnor, 39 Hun 134,. 
aifirmed 22 N.R 654, 116 N.T. 410. 

98. Whitcomb v. Powle, 10 Daly (N. 
T.) 23, 7 Abb.N.Cas. 295, 56 How. 
Pr. 365. 



6 aj.s. 


ASSIGNMENTS FOB BENEFIT OF CREDITORS 


§ 125 


voked and cured by any subsequent act of the as¬ 
signor. 

Death, resignation, or discharge. The assignment 
is not revoked by the death of the assignor.^7 ei¬ 
ther is it revoked by the death of the assignee, his 
resignation, or his repudiation of, or refusal to ac¬ 
cept, the trust^s or, where there are two or more 
assignees, by the death of, or repudiation by, one or 
all of them.9^ As stated infra in section 298, the 
trust is not revoked by an order discharging the 
assignee. 


§ 123. Formal Defects 

Vy^here there Is a defect In a certificate of acknowl¬ 
edgment, a new certificate may be attached or, under 
statutory authority, the original certificate may be re¬ 
formed by the court. 

Where a certificate of acknowledgment is defec¬ 
tive, a new certificate in proper form may be at- 
tached^ or, under some statutes, the court may re¬ 
form the defective certificate in accordance with the 

truth.2 


G. EVIDENCE TO ESTABLISH ASSIGNMENT AND VALIDITY THEREOF IN GENERAL 


§ 124. Presumptions and Burden of Proof 

Presumptions may, in proper cases, be Indulged In 
favor of the validity of the assignment. The burden of 
proving a material fact is on the party who makes an 
affirmative allegation thereof. 

When the existence and validity of an assignment 
for the benefit of creditors become issues either in 
a direct or a collateral proceeding, the usual rules 
of evidence as to presumptions are applicable.^ 
Whenever the case will permit it, the court will in¬ 
dulge in presumptions of validity.'* It will be pre¬ 
sumed that the assignment was executed for a lawful 
purpose that it was executed in the state wherein 
the assignor, although incorporated in another state, 
was doing business and in conformity with whose 
laws the assignment was made,^ and that the in¬ 
strument is not a statutory assignment unless it clear¬ 
ly appears to be so on its face.*^ 

The burden of proving that a purchaser of proper¬ 
ty, in consideration of the conveyance, agreed to 


pay a debt of the grantor is on the party alleging 
it.8 

§ 125. Admissibility 

Parol or extrinsic evidence, when relevant and ma¬ 
terial, Is admissible. 

General rules as to the admissibility of evidence 
are applicable.^ On an issue as to whether certain 
instruments or transactions, not in the form of an 
assignment, constitute one, it is proper to admit evi¬ 
dence of all the facts bearing on the question,^® in¬ 
cluding evidence as to the intent of the person exe¬ 
cuting the instrument or instruments.ll A rule ob¬ 
taining in a state that the question whether a given 
instrument is a general assignment must be deter¬ 
mined only from the face of the instrument, un¬ 
aided by extrinsic testimony, is deemed by a fed¬ 
eral court to be merely a rule of proof which does 
not prevent a party from admitting in his plead- 


S7. Ga.—Jones v. Dougherty, 10 Ga. 
273. 

Ky.—^Andrews v. Wilson, 71 S.W. 

890, 114 Ky. 671, 24 Ky.L. 1497, 
Tex.—Thaxton v. Smith, 40 S.W. 14, 
90 Tex. 589, reversing (Civ.App.) 
38 S.W. 820. 

5 C.J. p 1141 note 35. 

98. U.S.—Comer v. Tabler, (C.C. 
Tenn.) 44 P. 467. 

. Cal.—Handley v. Pflster, 39 Cal. 283, 
2 Am.R. 449. 

Fla.—Bellamy v. Jackson County, 6 
Fla. 62. 

Ga,—McFerran v. Davis, 70 Ga. 661. 
N.J.—State V. Grover, 37 N.J.Law 
174. 

Pa.—Seal v. Duffy, 4 Pa, 274, 45 Am. 
D. 691. 

5 C.J. p 1141 notes 30, 33, 36. 

“99. Ga.—Jones v. Dougherty, 10 Ga. 
273, 

Md.—Ratcliffe v. Sangston, 18 Md. 
383. 

.N.J.—Scull v. Reeves, 3 N.J.Eg. 84, 
29 Am.D. 694. 


N.T.—^Brennan v. Willson, 71 N.Y. 
502. 

1. Mo.—^Attleboro First Nat. Bank 

V. Hughes, 10 Mo.App. 7. 

N.T.—Camp v. Buxton, 34 Hun 611. 

2. Cannon v. Deming, 63 N.W. 863, 
3 S.D. 421. 

3. Morgentham v. Harris, 12 Cal. 
245. 

4. Cal.—Fenton v. Edwards, 58 P. 
320, 126 Cal. 43, 77 Am.S.R. 141, 46 
L.R.A. 832, 

Mich.—^Palmer v. Mason, 3 N.W. 945, 
42 Mich. 146. 

N.Y.—Townsend v. Stearns, 32 N.Y. 
209. 

5 C.J. p 1173 note 62. 

5. Geer v. Traders’ Bank of Can¬ 
ada, 93 N.W. 437, 132 Mich. 216. 

6. Fenton v. Edwards, 58 P. 320, 
126 Cal. 43, 77 Am.S.R. 141, 46 L. 
R.A. 832. 

7. Minn.—^Lanpher v. Burns, 80 N. 

W. 361, 77 Minn. 407. 

Tenn.—^Reed Fertilizer Co. v. Thom¬ 
as, 37 S.W. 220, 97 Tenn. 478. 
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8. Duncombe Sav, Bank v. Eaton, 
169 N.W. 342, 184 lowa 1048. 

9. U.S.—^Appolos V. Brady, (Ind.T.) 
49 P. 401, 1 C.C.A. 299. 

Md.—Inloes v. American Exch. Bank, 
11 Md. 173, 69 Am.D. 190. 

N.Y.—Britton v. Lorenz, 45 N.Y. 61, 
affirming 3 Daly 23. 

Tenn.—Steedman v. Dobbins, 24 S.W. 

1133, 93 Tenn. 397. 

Tex.—^Adams v. Bateman, (Civ.App.) 

29 S.W. 1124. 

5 C.J. p 1142 note 50. 

10. Cecil V. Citizens’ Nat. Bank, 141 
S.W. 416, 145 Ky. 842. 

11. Smith V. Moore, 48 S.W. 1025, 
2 Ind.T. 126—5 C.J. p 1142 note 67. 

Faroi evidence is admissible to 
show that an instrument absolute 
in form was given with intent to 
create a trust for the benefit of cred¬ 
itors.—^Hine v. Bowe, 21 N.E. 733, 
114 N.Y. 350—^Britton v. Lorenz, 45 
N.Y. 61—^Hamilton-Brown Shoe Co. 
v. Mayo, 27 S.W. 781, 8 Tex.Civ.App. 
164—5 C.J. p 1142 note 58. 
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ing, nor the court from accepting the admission, that 
the instrument in question is a general assignments^ 

Evidence of want of consideration for a deed of 
assignment may be received.S3 

An assignment which is void in law on its face 
cannot be made good by parol evidence of extrinsic 
facts.S4 The testimony of the assignee as to wheth¬ 


er he would have accepted the assignment had he 
been apprised of certain facts is properly excluded 

as immaterial.ss 

§ 126. Weight and Sufficiency 

General rules are applicable. 

The usual rules governing the weight and suf¬ 
ficiency of evidence are applicable.S6 


IV. WHAT LAW aOVERHS 


§ 127. In General 

The validity of an assignment for the benefit of 
creditors Is governed by the law of the state wherein it 
is made. 

The assignment statutes of a state are domestic 
laws which relate solely to assignments made in 
that state and have no application to assignments 
made in other statcs.^*^ This is especially true as 
to statutes prescribing purely administrative steps.^^ 
The validity of an assignment for the benefit of cred¬ 
itors is to be determined by the statute law in force 
at the time in the state in which it is made,i9 or, in 
its absence, by the common law,20 or, in some in¬ 
stances, by the civil law.^i While an assignment is 
generally executed in the state where the debtor lives, 
this is not always so, and, where it is not, the law 
of the place of execution prevails over the law of 


the assignor’s domicile,22 except where the assign¬ 
ment is intended to have its first and principal op¬ 
eration in a state other than the one of its execu- 
tion.23 

§ 128. Assignments of Real Property 

The law of the state wherein real property Is situated 
controls the validity of an assignment conveying It. 

The validity of an assignment conveying real 
property in another state must be determined by 
the laws of the state wherein the property is lo¬ 
cated,24 unless it is otherwise provided by a statute 
of such state.25 However, where an assignment is; 
executed in conformity with the laws of a certain 
state, the courts of that state are not justified in 
refusing to enforce the assignment on the grounds 
that part of the real estate assigned is situated in 


12. Commercial Trust & Savings 
Bank v. Busch-Grace Produce Co., 
(Tenn.) 228 P. 300. 142 C.C.A. 592, 
certiorari denied 37 S.Ct 15, 242 
U.S. 632, 61 L.Ed. 537. 

13. Hall V. Thomas, 111 N.T.S. 979. 

14. Inloes v. American Exch. Bank, 
11 Md. 173, 69 Am.D. 190. 

15. Coots V. Chamberlain, 39 Mich. 
565. 

16. N.T.—^Renard v. Maydore, 25 
How.Pr. 178. 

Tex.—Davis v. Bingham, <Civ.App.) 

33 S.W. 1035. 

XiVidence held sufficieiit 

(1) To show acceptance of trust 
by assignee.—May v. Pikeville Nat. 
Bank, 291 S.W. 768, 218 Ky. 575. 

(2) To support findings.—Kaye v. 
Jacobs, 10 P.(2d) 186, 122 Cal.App. 
421. 

ZSvideuce held iktsnidcieiLt to estab¬ 
lish that the execution of a mort¬ 
gage and other instruments consti¬ 
tuted a general assignment of the 
property of the mortgagor for the 
benefit of creditors.—Citizens* Nat. 
Bank of Winterset v. Hamilton, 227 
N.W. 112, 209 Iowa 626. 

17. Prentice v. Coughran, 157 N.W. 
319, 37 S.D. 191—5 C.J. p 1167 
note 7. 

A statute requiring a schedule or 


inventory is not applicable to foreign 
assignments,—^Paxson v. Brown, 
(Ark.) 61 P. 874, 10 C.C.A. 135—In 
re Paige, etc., Lumber Co., 16 N.W. 
700, 31 Minn. 136. 

18. U.S.—^Memphis Sav. Bank v. 
Houchens, (Ark.) 115 P. 96, 52 C. 
C.A. 176. 

Ga.—Birdseye v. Underhill, 7 S.E. 
863, 82 Ga. 142, 14 Am.S.R. 142, 2 
L.R.A. 99. 

Ind.—^Pitman v. Marquardt, 50 N.E. 

894, 20 Ind.App. 431. 

N.T.—Ockerman v. Cross, 54 N.T. 29. 
5 C.J, p 1167 note 8. 

19. U.S.—Galbraith v. Kline, (D.C. 
Mont.) 7 P.(2d) 682. 

N.J,—Judd V. J. W. Porsinger Co., 
186 A. 525, 117 N.J.Law 35. 

5 C.J. p 1166 note 1—28 C.J. p 124 
note 82. 

Ziaw of domicile 

It was held in one case that the 
validity of an assignment for the 
benefit of creditors is governed by 
the law of the domicile of the as¬ 
signor; hut in that case the domi¬ 
cile of the assignor and the place 
of execution of the assignment were 
identical.—^McKey v. Swenson, 205 
N.W. 583, 232 Mich. 505. 

20. Galbraith v. Kline, (D.C.Mont.) 

7 P.(2d) 682—5 C.J. p 1166 note 2. 
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21. Leitensdorfer v, Webb, 1 N.M. 
34. 

22. N.J.—In re Browning, 57 A. 869, 
66 N.J.Eq. 302. 

N.T.—Smedley v. Smith, 8 N.Y.S., 
100, 15 Daly 421, affirmed 27 N.E.- 
411, 126 N.T. 637. 

5 C.J. p 1167 note 9. 

23. Richardson v. Rogers, 8 N.W. 
526, 45 Mich. 591. 

24. Davenport v. Gannon, 31 S.E. 
858, 123 N.C. 362, 68 Am.S.R. 827‘ 
—5 C.J. p 1167 note 13. 

' Recording 

(1) As to registration, the law of* 
the jurisdiction in which the real 
property assigned is situated pre¬ 
vails over the law of the jurisdic¬ 
tion where the assignment is execut- 

—^Painter v. Bank of Osyka, 73 So. 
268, 140 La. 465—^Painter v. Bank of 
Osyka, 73 So. 266, 140 La. 457—5 C. 
J. p 1137 note 54. 

(2) The rule that actual notice of' 
an assignment dispenses with the- 
recordation or registration applies 
to foreign assignments.—^Evans v. 
Dunkelberger 3 Grant (Pa.) 134—1 
Wells V. Hotchkin, 23 Wkly.N C 
(Pa.) 26. 

25. Green v. Gross, 10 N.W. 459, 12' 
Neb. 117. 



6 C.J.S. 


ASSIGNMENTS FOB BENEFIT OF CBEDITOBS 


§ 130 


another state, and that the assignment does not 
■comply with the laws of that state.26 

§ 129. Assignments of Personal Property 

The law of the state wherein an assignment of per¬ 
sonal property is executed is determinative of its validity. 

The validity of an assignment of personal property, 
made without compulsion or legal coercion, is gov¬ 
erned by the law of the state where it is executed.27 
The rule, however, applies only vvhere the assign¬ 
ment is strictly voluntary within the definition of 
the term and as distinguished from involuntary as¬ 
signments ; it does not apply where the assignment, 
although called voluntary, is in any sense involun- 

tary.2S 

Where the assignment is opposeci to the policy of 
the law of the forum, it is not void, but only void- 
able.2^ 

An assignment will not be held void as not being 


in conformity with the laws of another state, where 
there is no competent evidence as to the law of 
such foreign state,the assignment being presumed 
to be valid until the contrary appears.Some 
courts, however, decline, particularly in attachment 
proceedings, to presume or hold, without proof, that 
an assignment is valid under the laws of another 
state.32 

§ 130. Discrimination between Domestic and 
Foreign Creditors 

Courts discriminate in favor of citizens of their state 
by holding a foreign assignment which is contrary to the 
law or policy of the state to be void or valid accordingly 
as it is attacked by domestic or foreign creditors. 

It has been indicated that no distinction should 
be made between foreign and domestic creditors 
but the courts in the majority of states discriminate 
in favor of their own citizens by holding a foreign 
assignment which is contrary to the law or policy of 


26. Mich.—^Watkins v. Wallace, 19 
Mich. 57. 

N.H.—Frink v. Buss, 45 N.H. 325. 
N.Y.—Tyler v. StraniT, 21 Barb. 198. 
Tex.—McKee v. Coffin, 1 S.W. 276, 
66 Tex. 304. 

5 C.J. p 1168 note 17. 

27. U.S.—Security Trust Co. v. 
Dodd, (Minn.) 19 S.Ct 645, 173 U.| 
S. 624, 43 L.Ed. 835. 

Ala.—Ellis V. Taylor, 1 Port. 289. 
Ark.—Smead v. Chandler, 76 S.W. 

1066, 71 Ark. 505, 65 L.R.A. 353. 
Cal.—^Fenton v. Edwards, 58 P. 320, 
126 Cal. 43, 77 Am.S.R. 141, 46 L.R. 
A. 832—Forbes v. Scannell, 13 Cal. 
242. 

Colo.—Campbell v. Colorado Coal, 
etc., Co., 10 P. 248, 9 Colo. 60. 
Conn.—Rockville Nat. Bank v. Walk¬ 
er, 23 A. 696, 61 Conn. 154. 

Fla.—^Walters v. Whitlock, 9 Fla. 86, 
76 Am.D. 607. 

Ga.—Birdseye v. Underhill, 7 S.E. 
863, 82 Ga. 142, 14 Am.S.R. 142, 2 
L.R.A. 99. 

Idaho.—Barnett v. Kinney, 23 P. 922, 
24 P. 624, 2 Idaho (Hash.) 740. 
Ill.—^J. Walter Thompson Co. v. 
Whitehed, 56 N.E. 1106, 185 Ill. 
454, 76 Am.S.R. 61, affirming 86 
IlLApp. 76. 

Ind.—Nathan v. Lee, 52 N.E. 987, 152 
Ind. 232, 43 L.R.A. 820. 
low^—State Bank ▼. i^Elroy, 76 
N.W. 715, 106 Iowa 258. 

Ky.—^Fawcett v. Mitchell, 117 S.W. 
956, 133 Ky. 361. 

La.—Brent v. Shouse, 15 La. Ann. 

no. 

Me.—Chafee v. New York Fourth 
Nat. Bank, 71 Me. 514, 36 Am.R. 
345. 

Md.—Moore v. Land, etc., Co., 33 A. 
641, 82 Md. 288. 

Mass.—Faulkner v. Hyman, 6 N.E. 
S46, 142 Mass. 53. 


Mich.—Chicago Lumbering Co. v. 
Powell, 78 N.W. 1022, 120 Mich. 
51. 

Minn.—Hawkins v. Ireland, 67 N.W. 

73, 64 Minn. 339, 58 Am.S.R. 534. 
Miss.—Byers v. Tabb, 25 So. 492, 76 
Miss. 843. 

Mo.—^Askew V. LaCygne Exch. Bank, 
83 Mo. 366, 53 Am.R. 590. 

Neb.—Green v. Gross, 10 N.W. 459, 
12 Neb. 117. 

N.H.—^Weston v. Nevers, 54 A 703, 
72 N.H. 65—^Roberts v. Norcross, 
45 A. 560, 69 N.H. 533. 

N.J.—^Moore v. Bonnell, 31 N.J.Law 
90. 

N.Y.—^Vanderpoel v. Gorman, 35 N. 
E. 932, 140 N.Y. 563, 37 Am.S.R. 
601, 24 L.R.A. 548, reversing 22 N. 
Y.S. 541, 3 Misc. 57. 

Ohio.—Johnson v. Sharp, 31 Ohio St. 
611, 27 Am.R. 529. 

Okl.—Williams v. Kemper, etc.. Dry 
Goods Co., 43 P. 1148, 4 Okl. 145. 
Pa.—Hilliard v. Enders, 46 A. 839, 
196 Pa. 587. 

S.C.—^Ayres v. Des Portes, 35 S.B. 
218, 56 S.C. 544. 

Tenn.—^Parks v. Branch Crookes Saw 
Co., 55 S.W. 305, 104 Tenn. 23. 
Tex.—Weider v. Maddox, 1 S.W. 168, 
66 Tex, 372, 59 Am.R. 617. 

Vt.—^Hanford v. Paine, 32 Vt 442, 
78 Am.D. 586. 

Wash.—^Bloomingdale v. Weil, 70 P. 
94, 29 Wash. 611. 

W.Va.—^Yost V. Graham, 40 S.E. 361, 
50 W.Va. 199. 

Wis.—Segnitz v. Garden City Bank¬ 
ing, etc,, Co., 83 N.W. 327, 107 
Wis. 171, 81 Am.S.R. 830, 50 L.R. 
A. 327. 

5 C.J. p 1168 note 20. 

Registration 

An assignment that is registered 
[in the state where it is made, ac- 
1 cording to the laws of that state, 
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need not be registered in another 
state wherein personal property of 
the assignor is situated, especially 
where the registry of an assignment 
is not made necessary to its validity 
by the laws of the latter state.— 
Carter-Battle Grocer Co. v. Jackson, 
45 S.W. 615, 18 Tex.Civ.App. 353. 

28. U.S.—Security Trust Co. v. 

Dodd, (Minn.) 19 S.Ct. 545, 173 U. 
S. 624, 43 L.Ed. 835. 

Conn.—Paine v. Lester, 44 Conn. 196, 
26 Am.R. 442. 

Ga.—Princeton Mfg. Co. v. White, 68 
Ga. 96. 

Ind.—Gatlin v. Wilcox Silver Plate 
Co., 24 N.E. 250, 123 Ind. 477, 18 
Am.S.R. 338, 8 L.R.A. 62. 

N.Y.—Barth v. Backus, 35 N.E. 425, 
140 N.Y. 230, 37 Am.S.R. 545, 23 
L.R.A. 47. 

S.C.—Greene v. Mowry, 18 S.C.L. 
163. 

Wis.—Segnitz v. Garden City Bank¬ 
ing, etc., Co., 83 N.W. 327, 107 AVis. 
171, 81 Am.S.R, 830, 50 L.R.A 327. 

I 5 C.J. p 1169 note 24. 

29. Barth v. Iroquois Furnace Co., 
63 IlLApp. 323. 

30. Bloomingdale v. Maas, 64 N.Y.S. 
266, 30 Misc. 672. 

31. Whithed v. J. Walter Thomp¬ 
son Co,, 86 IlLApp. 76, affirmed 56 
N.E. 1106, 185 Ill. 454, 76 Am.S.R. 
51. 

32. Judd v. J. W. Forsinger Co., 186 
A, 525, 117 N.J.Law 35. 

33. Conn.—^Rockville First Nat. 
Bank v. Walker, 23 A. 696, 61 
Conn. 154—^Egbert v. Baker, 20 A. 
466, 68 Conn. 319. 

Iowa.—Franzen v. Hutchinson, 62 N. 

W. 698, 94 Iowa 96. 

Vt.—Martin v. Potter, 34 Vt 87. 

5 C.J. p 1170 note 32. 
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the state void when attacked by domestic creditors, 
and valid, when attacked by the residents of an¬ 
other state,25 as by nonresident creditors who are 
not residents of the same jurisdiction as the as- 
signor.36 Although some doubt has been entertained 
on the subject, this rule of discrimination is ap¬ 
plicable not only to personal, but also to real, prop- 
erty.^7 xhe courts of a state wherein the assign¬ 
ment was executed may set it aside as in fraud of 
the citizens of that state, although it purports to 
convey land in another jurisdiction.38 

§ 131. Preferences and Constructive Assign¬ 
ments 

Statutes forbidding preferences or converting a pref¬ 
erential transfer into a general assignment for the benefit 
of ail creditors have no extraterritorial effect. 

Where the parties to an assignment reside, and 
the property which is the subject matter thereof 
is situated, within the state where the assignment 
is made, the validity of preferences thereunder is 


governed by the law of that state.^^ Even in juris¬ 
dictions wherein preferences are forbidden by stat¬ 
ute, the courts wdll not adjudge invalid an assign¬ 
ment with preferences which is valid in the state 
where made,40 except where the preferential as¬ 
signment is injurious to a domestic creditor.^i Some 
courts, however, hold that an assignment which 
contains preferences cannot be enforced in a for¬ 
eign jurisdiction in which preferences are forbidden 
by statute>2 

The courts of one state will not refuse to en¬ 
force an assignment because the statute of the state 
wherein the assignment was executed prefers a cer¬ 
tain class of debts, where it does not appear that 
the assignor owed any debts of that character.^^ 

It has been held that the courts of one state will 
enforce an assignment which contravenes the stat¬ 
ute against preferences existing in another state 
where the instrument was executed, as such prefer¬ 
ence may be disregarded.^^ 


34, u.S.—^In re John L. Nelson & 
Bros. Co., ^D.C.N.T.) 149 P. 590. 
Ark.—Smead v. Chandler, 76 S.W. 

1066, 71 Ark. 505, 65 L.R.A. 353. 
Del.—^Maberry v. Shisler, 1 Del. 349. 
D.C.—^Kansas City Packing Co. v. 

Hoover, 1 App.D.C. 268. 

Ga.—Mason v. Striker, 37 Ga. 262. 
Ill.—J. Walter Thompson Co. v. 
Whitehed, 56 N.E. 1106, 185 lU. 
454, 76 Am.S.R. 51. 

Ind.—-Catlin v, Wilcox Silver-Plate 
Co., 24 N.B. 250, 123 Ind, 477, 18 
Am,S.R. 338, 8 L.R.A. 62. 

Ky.—^Banlt of Commerce v. Wind- 
muller, 50 S.W. 548. 106 Ky. 395, 
20 Ky.L. 1951. 

La.—Seawell v. Green, 13 La,Ann. 
280. 

Me.—Chafes v. New Tork Fourth 
Nat. Bank, 71 Me. 514, 36 Am.R, 
345—^Pox V. Adams, 5 Me, 245, 
Mass.—^Faulkner v. Hyman, 6 N.E. 
846, 142 Mass. 53. 

Minn.—^Dyson v. St. Paul Nat Bank, 
77 N.W. 236, 74 Minn. 439. 73 Am. 
S.R. 358. 

Mo.—^Bryan v. Brishin, 26 Mo. 423, 
72 Am.D. 219. 

Neb.—Connor v. Omaha Nat. Bank, 
60 N.W. 911, 42 Neb. 602. 

N.H.—Eddy v. Winchester, 60 N.H. 
63. 

N.J.—^Van Winkle v. Armstrong, 5 A. 
449, 41 N.J.Eq. 402. 

N.Y.—O’Neil v. Nagle, 14 Daly 492, 
15 N.Y.St 358. 

N.C.—Bizzell v. Bedient 4 N.C. 233. 
Okl.—^Williams v. Kemper, etc.. Dry 
Goods Co., 43 P. 1148, 4 Okl. 145. 
Pa.—^De Turck v. Woelfel, 19 Pa. 
Super. 265. 

S.C.—Robinson v. Crowder, 15 S.C.L. 
519, 17 Am.D. 762, 

Wash.—Bloomingdale v, Weil, 70 P. 
94, 29 Wash. 61L 


5 C.J. p 1137 note 57 [a], p 1170 
notes 29-33—^28 C.J. p 124 note 86. 

35. IJ.S.—^Barnett v. Kinney, (Ida¬ 
ho) 13 S.Ct 403, 147 U.S. 476, 37 
L.Bd. 247. 

Ill.—J. Walter Thompson Co. v. 
Whitehed, 56 N.B. 1106, 185 Ill. 
454, 76 Am.S.R. 51. 

Ky.—^Bank of Commerce v. Wind- 
muller, 50 S.W. 548, 106 Ky. 395, 
20 Ky.L. 1951. 

La.—^Merchants’ Bank v. U. S. Bank, 
2 La.Ann. 659. 

Me.—Chafee v. New York Fourth 
Nat. Bank, 71 Me. 514, 36 Am.R, 
345. 

Mass.—^May v. Wannemacher, 111 
Mass. 202. 

Mo.—Thurston v. Rosenfield. 42 Mo. 
474, 97 Am.D. 351. 

Neb.—Green v. Gross, 10 N.W. 459, 
12 Neb. 117. 

N.H.—^Roberts v. Norcross, 45 A. 
560, 69 N.H. 533. 

N.J.—^Moore v. Bonnell, 31 N.J.Law 
90. 

Okl.—^Williams v. Kemper, etc.. Dry 
Goods Co., 43 P. 1148, 4 Okl. 145. 

Pa.—^Wing V. Bradner, 29 A. 291, 162 
Pa.St 72. 

R.I.—Hunt V. Lathrop, 7 R.I. 58— 
Noble V. Smith, 6 R.L 446. 

5 C.J. p 1137 note 57 [a], p 1171 note 
34. 

36. Hilliard v. Enders, 46 A. 839, 
196 Pa. 587—5 C.J. p 1171 note 35. 

37. Painter v. Bank of Osyka, 73 
So. 268, 140 La. 465—^Painter v. 
Bank of Osyka, 73 So. 266, 140 La. 
457—5 C.J. p 1171 note 36. 

Cases distinguished 
Cases apparently opposed to the 

application of the rule to real prop¬ 
erty have been distinguished on the 

ground that they related to invol-, 
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untary insolvency or were cases 
where the deed of assignment did 
not of itself constitute a good con¬ 
veyance of real estate in the coun¬ 
try where the land was situated.— 
Williams v. Kemper, etc., Dry Goods 
Co., 43 P. 1148, 4 Okl. 145—5 C.J. p 
1171 note 37. 

38. D’lvernois v. Leavitt, 23 Barb. 
(N.Y.) 63. 

39. Cory Mann George Corporation 
V. Old, (C.aA.Va.) 23 F.(2d) 803. 
The state in which the debtor’s 

chattel is located may grant pref¬ 
erence to local attaching creditors, 
or decree that all creditors shall 
have a common equal interest.—^Judd 
V. J. W. Forsinger Co., 186 A. 525, 
117 N.J.Law 36. 

40. HI.—May v. Attleboro First 
Nat. Bank, 13 N.E. 806, 122 111. 
551—Frank v. Bobbitt, 29 N.E. 209, 
165 Mass. 112—^Train v. Kendall, 
137 Mass. 366. 

Okl.—Williams v. Kemper, etc.. Dry 
Goods Co., 43 P. 1148, 4 Okl. 145. 

5 C.J. p 1171 note 40. 

41. Bryan v. Brisbin, 26 Mo. 423, 72 
Am.D. 219—5 C.J. p 1171 note 42. 

42. Conn.—Richmondville Mfg. Co. 
V. Prall, 9 Conn. 487. 

Del.—^King v. Johnson, 5 Del. 31. 
N.J.—^Moore V. Bonnell, 31 N.J.Law 
90. 

N.Y.—Guillander v. Howell, 35 N.Y. 
657. 

S.C.—^Ayres v. Des Fortes, 35 S.E. 
218, 56 S.C. 544. 

6 C.J. p 1171 note 38. 

43. Byers v. Tabb, 25 So. 492. 76 
Miss. 843. 

44. Carter-Battle Grocer Co. v. 
Jackson, 45 S.W, 615, 18 Tex.Civ. 
App. 353. 
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Courts of states having statutes which convert being applicable to transactions taking place with- 
preferential transfers or other specified acts by an in that state only, and as not being available to change 
insolvent debtor into a general assignment for the a preferential transfer made in another state into an 
T)enefit of all his creditors construe those statutes as assignment.'*5 

V. CONSTRUCTION, OPERATION, AND EFFECT 


§ 132. In General 

a. Construction in general 

b. Operation and effect 

a. Construction in General 

An assignment for the benefit of creditors wiil be 
•construed iiberally and in accordance with the general 
rules which govern the construction of other written In¬ 
struments. 

The construction of a written assignment for the 
benefit of creditors is a question for the court, and 
not for the jury,*6 at least where the terms of the 
instrument are plain and unambiguous and there is 
no question of fact for the jury to determine.'*'^ 

In construing assignments for the benefit of cred¬ 
itors, the courts are guided by the same general rules 
which govern the construction of other written in- 
struments.*^ The ordinary rules of construction ap¬ 
ply with peculiar force where the manifest legisla¬ 
tive policy points that way.-^^ The courts will en¬ 
deavor to ascertain the intention of the parties 
and whenever, from an examination of the writing 


itself, the intent with which it was executed can 
be clearly ascertained, that intent is to govern.^i 

Where the language of the assignment is suscep¬ 
tible of more than one meaning, it is always allow¬ 
able to take into consideration the situation of the 
parties and the circumstances under which the writ¬ 
ing was made in order to ascertain its true mean¬ 
ing but this rule is applicable only to assignments 
in which the language is fairly susceptible of more 
than one interpretation; it is not intended to en¬ 
able the parties to make a new contract and it is 
not applicable to an assignment which is free from 
ambiguity and the meaning of which is clear.53 

While it has been said that assignments for the 
benefit of creditors are not favored, and are to be 
construed strictly,^* according to the weight of au¬ 
thority, the law looks with favor on them,55 permit¬ 
ting them to be liberally construed and, where the 
instrument is susceptible of two constructions, it 
should, when possible, be given that construction 
which will sustain, rather than defeat, When 


-45. Fawcett v. Mitchell, 117 S.W. 
956, 133 Ky. 361—5 C,J. p 1171 
note 43. 

461 Cook V. Wheeler, (Mo.App.) 218 
S.W. 929. 

47. First Nat. Bank v. Richhurg, 
181 P. 145, 75 Okl. 1. 

Inteaition of grantor 
Sometimes the deed is so clear 
and free from ambiguity that the in¬ 
tention of the grantor is not regard¬ 
ed as a question of fact.—^Napoleon 
Hill Cotton Co. v. Smith, 129 S.W. 
259, 144 Mo.App. 169. 

•4B, American Agr. Chemical Co. v. 
Small, 151 A. 555, 129 Me. 303— 
5 C.J. p 1172 note 57, p 1173 notes 
68, 69. 

Principles of equity 
The trust instrument is to be con-| 
strued in accordance with the prin¬ 
ciples of equity.—Graham v. Hollis¬ 
ter, (D.aMich.) 13 F.(2d) 394. 
-Construing provisions together 
The provisions of the assignment 
may and must be read and construed 
together.—Williams v. E. P. Bosby- 
- shell Co., 3 P.(2d) 66, 113 CaLApp. 
643—Rodgers v, Boise Ass’n of Cred¬ 
it Men, 196 P. 213, 33 Idaho 613, 23 
A.L.R. 195. 

General and specific language 

(1) The rule of ejusdem generis 


may be applicable.—^Hamilton v. 
Meiks, (Ind.App,) 198 N.E. 833. 

(2) General statements or recitals 
are restricted by words or clauses 
of narrower import.—^Halsey v. Fair¬ 
banks, (C.C.Mass.) 11 F.Cas.No.5,- 
964, 4 Mason 206—Hatchett v. Blan¬ 
ton, 72 Ala. 423. 

(3) However, the latter rule is 
subordinate to the paramount and 
more general rule that all instru¬ 
ments shall be so construed as 
to give effect to the Intention of the 
parties.—Emigrant Industrial Sav. 
Bank v. Roche, 93 N.Y. 374. 

49. Eau Claire Grocer Co. v. Hub¬ 
bard, 73 N.W. 670, 97 Wis. 661. 

50. Me.—^American Agr. Chemical 
Co. V. Small, 161 A, 655, 129 Me. 
303. 

N.Y.—Brockton Shoe Mfg. Co. v. 
Schenkman, 261 N.Y.S. 740, 146 
Misc. 119. 

51. American Agr. Chemical Co. v. 
Small, 151 A. 555, 129 Me. 303. 

52. Colo.—^McMullin v. Keogh- 
Doyle Meat Co., 42 P.(2d) 463. 

Me.—^American Agr. Chemical Co. v. 
Small, 151 A. 555, 129 Me. 303. 

5 C.jr. p 1173 note 64. 

53. American Agr. Chemical Co. v. 

Small, supra. j 
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54w Ill.—^Heacock v. Durand, 42 III. 
230. 

Ind.—Stewart v. English, 6 Ind. 176. 

55. U.S.—^In re Bridge, (D.C.Wash.) 
230 P. 184. 

Colo.—^McMullin v. Keogh-Doyle 

Meat Co., 42 P.(2d) 463. 

Me.—^Merritt v, Bucknam, 37 A. 885, 
90 Me, 146, 

N.Y.—^American Rug & Carpet Co. v. 
Herman, 264 N.Y.S, 499, 147 Misc. 
692, reversed on other grounds 272 
N.Y.S. 728, 152 Misc. 23. 

Wash.—^Endicott-Johnson Corpora¬ 

tion v. Lurie, 278 P. 693, 152 Wash. 
653. 

5 C.J. p 1048 note 26. 

55. Love V. Clayton, 134 A. 422, 
287 Pa. 205—5 C.J. p 1172 note 60. 

57. Colo.—McMullin v, Keogh-Doyle 
Meat Co., 42 P.(2d) 463. 

N.Y.—^Brockton Shoe Mfg. Co. v. 
Schenkman, 261 N.Y.S. 740, 14$ 
Misc. 119. 

5 C.J. p 1118 note 98, p 1172 note 61. 

Power to compromise 
The assignment will be upheld, 
when possible, by construing its pro¬ 
visions as not authorizing the as¬ 
signee to compromise or compound 
with creditors.—^National Bank of 
Republic v. Hodge, 3 App.D.C. 140 
—Mussey v. Noyes, 26 Vt. 462. 
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necessary, the court will interpolate a word to ef¬ 
fectuate the manifest intention of the assignor.58 
It has been held that even assignments with prefer¬ 
ences should be liberally construed but there is 
authority to the contrary.^® 

An assignment will not be construed as confer¬ 
ring power on the assignee to delegate his trust un¬ 
less the language of the instrument clearly shows 
such an intention.®^ 

Any limitation provided by statute which is not 
in fact incorporated in a deed of assignment for 
the benefit of creditors is deemed in law to be in¬ 
corporated therein.62 

Allowance to assignor. A trust agreement for the 
benefit of creditors giving the trustor a yearly al¬ 
lowance out of rents, income, and the “proceeds” of 
the trust property has been held to give the trustor 
the right to have an allowance made out of the pro¬ 
ceeds from any sale or liquidation of the corpus of 
the estate, and not merely out of rents, income, and 
profits, the word “proceeds” being used in its broad 
sense and not in a limited sense as referring mere¬ 
ly to rents and income.® 3 

b. Operation and Effect 

An assignment for the benefit of creditors is, as to 


the assignor, an absolute and binding appropriation of 
the property assigned to the payment of his debts; and' 
the legal title remains in the assignee until it is Judicially 
disposed of. 

There is no practical difference in their legal ef¬ 
fect between common-law and statutory assign¬ 
ments.®^ An assignment for the benefit of credi¬ 
tors is an absolute appropriation by the debtor of 
the property so assigned to the purpose of paying 
his debts.®® The assignor is bound by the terms 
of the assignment where it contains no provision au¬ 
thorizing its revocation, alteration, or amendment.®®^ 
The legal title to the assigned property remains vest^ 
ed in the assignee until it is judicially disposed of,, 
and the property cannot, during that time, be taken 
or treated as the property of the assignor.®*^ 

In construing statutes regulating assignments for 
the benefit of creditors, it has been decided in sev¬ 
eral jurisdictions that property which is in the pos¬ 
session of the assignee under a valid assignment is 
in custodia legis;®® but in other jurisdictions a con¬ 
trary rule prevails.®^ It is said that the question is 
to be determined mainly from the extent of the 
law’s supervision and control over the assets; when 
the assignee is left in possession of his full com¬ 
mon-law powers, the custody is considered in him; 
but when the law leaves him little discretionary pow¬ 
er, the custody is considered as in the law.^O 


Power to sell on credit 

(1) Unless a direction to sell on 
credit is plainly expressed, the rule 
of construction leans to the saving 
of the assignment by denying the 
power of sale on credit. 

U.S.—^Muller v. Norton, (Tex.) 10 
S.Ct. 147, 132 U.S. 501, 33 L.Ed. 
397. 

Ala.—^England v. Reynolds, 38 Ala« 
370. 

Fla.—^Dorr v. Schmidt, 21 So. 279, 38 
Fla. 354. 

N.T.—^Bagley v, Bowe, 11 N.E. 386, 
105 N.T. 171, 59 Am.R. 488. 

Utah.—Sprecht v. Parsons, 25 P. 
730, 7 Utah 107. 

Vt.—^Mussey v. Noyes, 26 Vt. 462, 

5 C.J. p 1084 note 93. 

(2) A provision authorizing the 
assignee to sell the property on such 
terms and conditions as, in his opin¬ 
ion, may appear to be to the interest 
of the parties concerned will ordi¬ 
narily be construed as not authoriz¬ 
ing a sale on credit. 

Ill.—^Whipple V. Pope, 33 Ill. 334. 
Mich,—^Nye v. Van Husan, 6 Mich. 
329, 74 Am.D. 690, followed in 

Booth V. McNair, 14 Mich. 19. 

Neb.—^Brahmstadt v. McWhirter, 2 
N.W. 232, 9 Neb. 6, 31 Am.R. 396, 
distinguishing McCleery v. Allen, 

7 Neb. 21, 29 Am.R. 377. 

N.T.—^Kellogg V. Slawson, 11 N.T. 
302, affirming 15 Barb. 56. 


Wis.—Cribben v. Ellis, 34 N.W. 154, 
69 Wis. 337, overruling Keep v. 
Sanderson, 2 Wis. 42, 60 Am.D. 404, 
12 Wis. 352. 

5 C.J. p 1084 note 94. 

(3) It has been held, however, that 
where authority to sell on credit is 
necessarily conferred by the lan¬ 
guage of the provision, the effect is 
the same as if such authority had 
been given expressly. 

Minn.—-Truitt v. Caldwell, 3 Minn. 
364, 74 Am.D. 764. 

N.T.—^Rapalee v. Stewart, 27 N.T. 
310—Brigham v. Tillinghast, 13 N. 
T. 215—^Woodbum v. Mosher, 9 
Barb. 255—^Murphy v. Bell, 8 How. 
Pr. 468. 

Utah.—Beus v. Shaughnessy, 2 Utah 
492. 

Wis.—^Hutchinson v. Lord, 1 Wis. 

286, 60 Am.D. 381. 

5 C.J. p 1084 note 95. 

sa Elliassof V. Dewandelaer, 51 N. 
T.S. 892, 30 App.Div. 155—5 C.J. p 
1173 note 63. 

59. Pearson v. Eggert, 44 N.T.S. 330, 
15 App.Div. 125. 

eo. Market Nat. Bank v. Hofheimer, 
(C.C.Va.) 23 F. 13. 

6l« Mich.—^Nye v. Van Husan, 6 
Mich. 329, 74 Am.D. 690. 

Minn.—Langdon v. Thompson, 25 
Minn. 509. 


62 . In re Gallaudet, 222 N.T.S. 565, 
29 Misc. 751—5 C.J. p 1173 note 72. 

63. Hamilton v. Meiks, (Ind.) 4 N. 
E.(2d) 536. 

64. Cal.—Peterson v. Ball, 290 P. 
291, 211 Cal. 461, 74 A.L.R. 187, 
followed in 296 P. 300, 211 Cal. 
779. 

N.T.—Bernstein v. Raff, 250 N.T.S. 
694, 140 Misc. 353. 

65. Boyum v. Jordan, 178 N.W. 158, 
146 Minn. 66. 

66. Rhode Island Hospital Trust Co. 
V. Granger, 155 A. 358, 51 R.I. 
401. 

67. Miss.—^Antignance v. Central 
Bank, 26 Miss. 110. 

N.J.—Garretson v. Brown, 26 N.J. 
Law 425. 

N.C.—Brannon v. Hardie, 88 N.C. 
243. 

5 C.J. p 1174 note 77. 

68. Hoar V. Tilden, 59 N.E. 641, 178 
Mass. 157—5 C.J. p 1174 note 78. 

69. U.S.—Swofford Bros. Dry-Goods 
Co. V. Mills, (C.aWyo.) 86 F. 556. 

Wis.—Matthews v. Ott, 58 N.W. 774, 
87 Wis. 399. 

5 C.J. p 1174 note 79. 

70. Stanton Trust & Savings Bank 
V. Northern Montana Ass’n of 
Credit Men, 250 P. 596, 77 Mont. 
153. 
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Consideration is given in other titles to the ef¬ 
fect of an assignment for the benefit of creditors on 
a contract see Contracts § 470 [5 CJ. p 1175 notes 
1,2; 13 C. J. p 651 note 54 [a] ]; on a lease, see Land¬ 
lord and Tenant §§ 100, 105 [5 CJ. p 1175 notes 3, 
4]; on agency see Agency § 85 a (1) ; on the entity 
of a corporation see Corporations § 1409 [5 CJ. p 
1176 note 14, 14 CJ. p 1039 note 59 [a] (2), p 1040 
note 63 [a] (2), 14 a C.J. p 1117 notes S3, 55], or 
partnership see Partnership § 341 [5 CJ. p 1176 
notes 15-19, 47 C.J. p 1114 notes 99-2]; and on the 
running of a statute of limitations see Limitations 
of Actions §§ 179, 249 [37 CJ. p 915 pp 12-19, p 
1043 note 4]. Under some statutes all debts of the 
assignor are matured by the assignment.^! 

§ 133. Time of Taking Effect 

Unless there is a statute fixing a different time or the 
deed is conditioned on a future act or event, an assign¬ 
ment takes effect and titie passes on deiivery of the in¬ 
strument. 

Where a statute in force at the time is construed 
so to provide, an assignment takes effect when it is 
placed on record, *^2 when it is delivered to the pro¬ 
bate judge for record,73 when the officer taking the 
assignee’s bond indorses his approval thereon,^^ 
when a verified schedule of the assignor’s liabilities 
is filed with the clerk of the district court,76 or on 
execution and delivery of the deed.76 

Where the time for the taking effect of a deed of 
assignment is not specified by statute, it becomes 
effectual and the title passes on the assignor’s com¬ 
pleting the execution of the deed and divesting him¬ 
self of all possession and control by delivery of the 


instrument, and not from the time of the recording 
of the assignment, the giving of bond by the as¬ 
signee, or the performance of other conditions sub¬ 
sequent prescribed by directory statutes,^? or, accord¬ 
ing to some,78 although not other,73 authorities, from 
the time of the acceptance of the trust by the as¬ 
signee. 

However, the time when an assignment has ac¬ 
quired such a status that the court will take cog¬ 
nizance thereof and provide for its completion and 
administration is not necessarily coincident with the 
time when the change of title from the assignor to 
the assignee is complete. There may be an interval 
of time between the making of the assignment papers 
and the taking effect thereof as a completed trans¬ 
fer of title to the assignee.^O Title cannot pass un¬ 
til delivery of the deed (supra § 117 f); and in 
some instances it may not actually pass until after¬ 
ward, as where the deed requires a further act to 
be done, such as ratification hy a partner^! or ac¬ 
ceptance by the creditors,S2 or where the passing 
of title is dependent on some future event.63 

It is held that, where the assignee’s name is omit¬ 
ted at the time of execution, the assig^iment does 
not take effect until insertion of the name;^^ and 
that, where the acknowledgment is defective, title 
not only does not pass but a subsequent reacknowl¬ 
edgment, delivery, and recording does not relate back 
<0 the original acknowledgment.^^ 

§ 134. Parties 

The assignor, assignee, and creditors are the par¬ 
ties in interest. 


71. Painter v. Bank of Osyka, 73 So. 
268, 140 La. 465—^Painter v. Bank' 
of Osyka, 73 So. 266, 140 La. 457— 
5 C.J. p 1175 note 6. 

72. Rendlemann v. Willard, 15 Mo. 
App. 375. 

Immateriality of acceptance of trust 
An assignment for the benefit of 
creditors takes effect from the mo¬ 
ment it is recorded as required by 
statute, regardless of whether or not 
the assignee accepts the trust—^Ren- 
dlemann v. Willard, 15 Mo.App. 375 
—McClain v. Pittsburg Stock Bxch., 
68 A. 1031, 219 Pa. 435—5 C.J. p 
1060 note 44 [a]. 

73. Ala.—Schloss v. Inman, 30 So. 
667, 129 Ala. 424. 

Ohio.—^Eggleston v. Harrison, 65 N. 

E. 993, 61 Ohio St 397. 

5 aj. p 1175 note 95. 

74. Shakman v. Schlueter, 46 N.W. 

542, 77 Wis. 402—^Puhrman v. 

Jones, 32 N.W. 547, 68 Wis. 497. 

75. Keith v. Hamblin, 53 P. 531, 7 
Kan.App. 456. 


76. Calisher v. Mathias, (Tex.Civ. 
App.) 43 S.W. 265. 

77. Iowa.—James McCoy Co. v. 
Smith, 166 N.W. 88, 181 Iowa 707. 

N.J.—Thomas Wood & Sons v. 
Memelaar, 168 A. 606, 11 N.J.Misc. 
823. # 

N.Y.—In re S. Feldman & Co., 262 N. 
Y.S. 681, 237 App.Div. 720—Was- 
serman v. Raynor’s Fur Corpora¬ 
tion, 244 N.Y.S. 110, 137 Misc. 872. 
Tex.—Newman v. Clement, (Civ. 

App.) 70 S.W.(2d) 789. 

5 C.J. p 1174 notes 83-85. 

Making of assignment 
The right of the assignee to en¬ 
force a claim of the assignor be¬ 
comes vested when the assignment 
is made.—Security Savings & Trust 
Co. V. Portland Flour Mills Co., 261 
P. 432, 124 Or. 276. 

78. Ala.—^Brown v. Lyon, 17 Ala. 
659. 

N.Y.—^McBlain v. Speelman, 35 Hun 
263. 

5 C.J. p 1174 note 86. 

Ignorance of assignment 
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An assignment vests the title 
forthwith in the assignee, although 
he is ignorant of the assignment.— 
Markses Appeal, 85 Pa. 231. 

79. Iowa.—^Bartemeier v. Central 
Nat. Fire Ins. Co., 160 N.W. 24, 
180 Iowa 354. 

N.Y.—In re S. Feldman & Co., 262 N. 
Y.S. 681, 237 App.Div. 720. 

80. Bartemeier v. Central Nat. Fire 
Ins. Co., 160 N.W. 24, 180 Iowa 
354. 

81. Mills V. Miller, 81 N.W. 169, 109 
Iowa 688. 

82. Ark.—Ross v. Hodges, 157 S.W. 
391, 108 Ark. 270. 

Pa.—Lippincott v. Barker, 2 Binn. 

174, 4 Am.D. 433. 

5 C.J. p 1175 note 90. 

83. Brown v. Pasko, 159 N.R 467, 
87 Ind.App. 301. 

84. Reamer v. Lamberton, 59 Pa. 
462. 

8& Matter of High Falls Sulphite 
Pulp, etc., Co., 47 N.Y.S. 6, 20 
Misc. 626. 
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The parties in interest in an assignment for the 
benefit of creditors are the debtor, the creditors, and 
the trustee or assignee.^^ A creditor is a party to 
the assignment in the sense that he is a beneficiary 
and interested in the execution of the trust but not 
in the sense that he is liable for mismanagement by 
the trustee^^ or liable to account to the assignor for 
money received from the trustee (infra § 259). 

§ 135. Property and Rights of Assignor 
Transferred 

A general assignment for the benefit of creditors 
passes ail the property, legally capable of being trans¬ 
ferred or assigned, which the debtor owns at the time of 
the assignment and which is within the description con¬ 
tained in the instrument of assignment. 

The question whether certain property, or an in¬ 
terest therein, passes under an assignment is one 
of law to be determined without reference to the 
beliefs or opinions of the assignor and assignee.^^ 
It is a general rule that a general assignment for 
the benefit of creditors passes all the property which 
the debtor owns at the time of the assignment and 
which he can legally transfer or assign,^9 provided 
it is included in the descriptive clauses of the in¬ 
strument of assignment (infra § 136). The assign¬ 
ment transfers to the assignee not only all personal 
property that is assignable,^^ but also the debtor’s 
real property and his interests therein.9i However, 
a right of entry for breach of a condition subsequent 
does not pass;^^ and where it is doubtful whether 
the assignment includes real estate, the fact of its 
not being witnessed or acknowledged so as to entitle 


6 C.J.S. 

it to record as a conveyance of realty is entitled to 
weight 

Whether a trade-mark or trade-name passes un¬ 
der an assignment for the benefit of creditors is 
discussed in Trade-Marks, Trade-Names and Unfair 
Competition § 174 [63 C.J. p 520 notes 58, 62, 63, 
65, 66]. 

§ 136. -Property Included in Description 

Only such property as is embraced within the terms 
of the Instrument will pass. 

Both in partial and general assignments no more 
property will pass to the assignee than is embraced 
within the terms of the instrument,^^ and, although 
the assignment is in general terms, it may be limited 
by a special designation or description^® qj- by the 
schedule or inventory.^® Obviously, property that 
is expressly excluded from the operation of the as¬ 
signment does not pass but a general assignment 
may be so comprehensively worded as to pass all of 
the assignor’s property not specifically excepted.9S 
In construing clauses describing the assignor’s prop¬ 
erty the court will endeavor to give such construction 
as will carry out the intention of the parties99 as 
manifested by the language they have seen fit to 
employ.^ 

§ 137 . -Individual and Partnership Prop¬ 

erty 

Unless an Intent to transfer It Is manifested by deed, 
individual property is not passed by a firm assignment 
and partnership property or an interest therein is not 
passed by an individual assignment. 


86. McMullin v. Keogh-Doyle Meat 
Co., (Colo.) 42 P.(2d) 463. 
Assignor and creditors.—^Butler v. 

Dillehay Brick Co.’s Trustee, 219 S. 
W. 154, 187 Ky. 224. 

87. First Nat. Bank v. Bell, 268 P. 
63, 125 Or. 598. 

88. McAllister v. Ohio Valley Bank¬ 
ing, etc., Co., 71 S.W. 509, 114 Ky. 
540, 24 Ky.L. 1307. 

89- Peterson v. Ball, 296 P. 291, 211 
Cal. 461, 74 A.L.R. 187, followed 
in 296 P. 300, 211 Cal. 779—5 C.J. 
p 1176 note 22. 

All unezempt property.—^Aronoff v. 
Barnett, (Tex.Civ.App.) 73 S.W.(2d) 
651. 

80. Robinson v. Wiley, 74 N.E. 923, 
188 Mass. 533—5 C.J. p 1176 note 
24. 

91. Chautaugue County Bank v. 
White. 6 N.T. 236, 57 Am.D. 442— 
5 C.J. p 1177 note 25. 

Growingr crops. — Robinson v. 
Mauldin, 11 Ala. 977—^Bellamy v, 
Jackson County Sheriff, 6 Fla. 62. 


Equitable interests subject to le- 
gal process for payment of debts.— 
Spindle v. Shreve, (Ill.) 4 S.Ct. 522, 
111 U.S. 542, 28 L.Ed. 512—Tilling- 
hast V. Bradford, 6 R.I. 205—5 C.J. 
p 1177 note 29. 

Interest in land contract.—^Brown 
v^ Chambers, 12 Ala. 697—Gibson v. 
Rees, 50 Ill. 383—Halbert v. Deering, 
4 Litt.(Ky.) 9—Coverdale v. Aldrich, 
19 Pick. (Mass.) 391—^Ensign v. Kel¬ 
logg, 4 Pick. (Mass.) 1. 

98. Underhill v. Saratoga, etc., R. 
Co., 20 Barb. (N.T.) 455. 

93. Price V. Haynes, 37 Mich, 487. 

94. Owens v. Taylor, 23 Ohio Cir. 
Ct. 612. 

95. Boyer Bros. v. Board of Com’rs 
of Routt County, 288 P. 408, 87 
Colo. 275—5 C.J. p 1177 note 34. 

96. U.S.—^Bock V. Perkins, (Iowa) 
11 S.Ct. 677, 139 U.S. 628, 35 L.Ed. 
314. 

Md.—^Mims v. Armstrong, 31 Md. 87, 
1 Am.R. 22. 

Mass.—^Driscoll v. Piske, 21 Pick. 
503. 


N.T.—Wilkes v. Ferris, 5 Johns. 335, 
4 Am.D. 364. 

Tenn.—^Belding v. Frankland, 8 Lea 
67, 41 Am.R. 630. 

5 C.J. p 1177 note 35. 

97, Cal.—Wilhoit v. Bryant, 20 P. 
561, 78 Cal. 263. 

Ky.—Creager v. Creager, 9 S.W. 380, 
87 Ky. 449, 10 Ky.L. 424. 

9a Hicks V. Wooten, 96 S.E. 107, 
175 N.C. 597. 

99. Stainback v. Junk Bros. Lum¬ 
ber, etc., Co., 39 S.W. 530, 98 Tenn. 
306—5 C.J. p 1177 note 38. 

1. Wilson V. Langhorne, 47 S.E. 871, 
102 Va. 631. 

General mercliandise at certain place 
“General merchandise,” as used in 
an assignment of a stock of general 
merchandise located at a certain 
place, is a comprehensive term in¬ 
cluding whatever is usually bought 
and sold in trade or at market by 
merchants; and it is immaterial 
whether the stock is kept in one 
building or in two at the designated 
place.—Sabin v. Chrisman, 154 P. 
908, 79 Or. 191. 
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As a general rule a partner’s individual assign¬ 
ment, without more, does not pass to his assignee 
the partnership property or any interest therein2 
and a firm assignment does not pass the individual 
property of the members thereof ;3 but where the 
assignment purports to be executed by the individual 
members as such, as well as the firm, it will pass the 
property of the individual members^ Whether an 
assignment by a firm carries only firm property or 
includes separate property of the partners, or wheth¬ 
er an assignment by an individual includes his in¬ 
terest in the assets of a firm in which he is a part¬ 
ner, is a question of intention to be ascertained from 
the deed itself^ and from such separate contempo¬ 
raneous deeds as the partners may have executed,^ 

§ 138. -Rights and Claims in General 

The assignor’s choses In action, his assignable rights 
of action, and debts due him pass to the assignee under 
a general assignment for the benefit of creditors. 

Under a general assignment for the benefit of 
creditors, the debts due to the assignor pass to the 
assignee,^ as do also the assignor’s choses in ac- 
tion^ and rights of action, provided they are as- 
signable.2 Among other things, an assignment for 
the benefit of creditors passes to the assignee a claim 
of the assignor against the governmentA® How¬ 


ever, a claim against a decedent’s estate for com¬ 
missions as executor of an unsettled estate does not 
pass,i^ nor does an interest in an illegal contract.12^ 

An indorsement by the assignor is necessary to 
perfect the title of the assignee to negotiable in- 

struments.i2 

A debtor paying his creditor after the execution 
by the latter of an assignment for the benefit of 
creditors, but without actual notice of the assign¬ 
ment, will be protected as against the assignee.^^ 

§ 139. -Partial, Contingent, and Secured 

Interests 

Partial or contingent interests may pass by an as¬ 
signment for the benefit of creditors and so may liens 
or an equity of redemption; but ordinarily pledged prop¬ 
erty does not pass. 

A contingent remainder or interest, being more 
than a mere possibility or expectancy and being a 
substantial interest, although not an absolute one,, 
passes to the assignee under an assignment trans¬ 
ferring all the property of the assignor in general 
terms.is Also, an assignment passes a fee subject 
to be defeated by the death of the assignor without 
heirs of his body,i® as well as an equity of redemp¬ 
tion in mortgaged property, at least as far as real 


2. Me.—^Merrill v. Wilson, 29 Me.i 
58. 

IVIich.—^Van Kleeck v. McCabe, 49 N. 
W. 872, 87 Mich. 699, 24 Am.S.R. 
182. 

X.Y.—Sherman v. Jenkins, 24 N.Y.S. 
188, 70 Hun 593. 

Pa.—Raymond v. Schoonover, 37 A. 
524, 181 Pa. 352. 

Va.—^Anderson v. Bullock, 4 Munf. 

(18 Va.) 442. 

5 C.J. p 1178 note 40. 

3. U.S.—^Kennedy v. McKee, (Tex.) 
12 S.Ct. 303, 142 U.S. 606, 35 L. 
Ed. 1131. 

Ala.—Rapier v, -Gulf City Paper Co., 
64 Ala. 330. 

Ky.—John Hibben Dry-Goods Co. v. 

Haley, 50 S.W. 252, 20 Ky.L. 1854. 
Me.—Simmons v. Curtis, 41 Me. 373. 
Mont.—Meadowcraft v, Walsh, 39 P. 
914, 15 Mont. 544. 

N.H.—^Derry Bank v. Davis, 44 N.H. 
548. 

N.Y.—Birdsall, etc., Mfg. Co. v. 
Schwarz, 38 N.Y.S. 368, 3 App. 
Div. 298. 

Pa.—^Hubler v. Waterman, 33 Pa. 
414. 

5 C.J, p 1178 note 41. 

4. Ill.—^Davis V. Chicago Dock Co., 
21 N.E. 830, 129 Ill. 180. 

Kan.—Williams v. Hadley, 21 Kan. 
350, 30 Am.R. 430. 

Ky.—John Hibben Dry-Goods Co. v. 

Haley, 60 S.W. 252, 20 Ky.L. 1854. 
Pa.—Wharton v. Fisher, 2 Serg. & 
R. 178. 


Tex.—Jackman v. Portson, (Civ. 

App.) 39 S.W. 215. 

5 C.J. p 1178 note 42. 

5. U.S,—Tracy v. Tuffly, (Tex.) 10 
S.Ct. 527, 134 U.S. 206, 33 L.Ed. 
879. 

Conn.—^Boughton v. Crosby, 47 Conn. 
577. 

Kan.—^Williams v. Hadley, 21 Kan. 
350, 30 Am.R. 430. 

Ky.—^John Hibben Dry-Goods Co. 

V, Haley, 60 S.W. 252, 20 Ky.L. 
1854. 

Me.—Simmons v. Curtis, 41 Me. 373. 
Md.—^Malcolm v. Hodges, 8 Md. 418. 
Mass.—^Driscoll v. Piske, 21 Pick. 
503. 

Mich.—^Van Kleeck v. McCabe, 49 N. 

W. 872, 87 Mich. 599, 24 Am.S.R. 
182. 

Minn.—Security Bank v. Beede, 35 
N.W. 435, 37 Minn. 627. 

N.H.—Moody v. Downs, 63 N.H. 50. 
N.Y.—^Birdsall, etc., Mfg. Co. v. 

Schwarz, 38 N.Y.S. 368, 3 App.Div. 
298. 

Ohio,—In re Perin, 6 Ohio S. & C. 

P, 347, 4 Ohio N.P. 262. 

Pa.—^Baker’s App., 21 Pa. 76, 69 Am. 
D. 752. 

Tex.—Coffin v. Douglass, 61 Tex. 
406; Batts v. Moore (Civ.App.) 
64 S.W. 1036. 

Va.—Griffin v. Macaulay, 7 Gratt.(48 
Va.) 476. 

Wis.—^Eau Claire Grocer Co. v. Hub¬ 
bard, 73 N.W. 670, 97 Wis. 661. 

5 C.J. p 1178 note 43. 
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6. Cissell V. Johnston, 4 App.D.C. 
335. 

7. Martin v. Potter, 11 Gray 37, 71 
Am.D. 689—5 C,J. p 1179 note 51. 

8. Hubbard v. Kies, 271 S.W. 844, 
219 Mo.App. 397—6 C.J. p 1179 
note 52. 

9. Peterson v. Ball, 296 P. 291, 211 
Cal. 461, 74 A.L.R. 187, followed 
in 296 P. 300, 211 Cal. 779—5 C.J. 
p 1180 notes 60, 61 Ca]-[c3, 62. 

10. U.S.—Goodman v. Niblack, 
(Ind.) 102 U.S. 556, 26 L.Ed. 229. 

N.Y.—Stanford v. Lockwood, 24 Hun 
291. 

Va.—Griffin v, Macaulay, 7 Gratt.(4S 
Va.) 476. 

6 C.J. p 1179 note 49. 

11. In re Mulligan, 27 A. 398, 167 
Pa. 98. 

12b Rainwater-Bradford Hat Co. v. 
McBride, (Ind.T.) 117 P. 597, 45 
C.C.A. 659, appeal dismissed 24 
S.Ct 850, 192 U.S. 603, 48 L.Ed. 
584. 

13. Biscoe V. Sneed, 11 Ark. 104— 
Buckner v. Beal Est. Bank, 5 Ark, 
536, 41 Am.D. 105. 

14. Graham v. Evans, 40 N.W. 368, 
39 Minn. 382. 

15. Whiteside v. Merchants’ Nat. 
Bank of Boston, (Mass.) 187 N.E. 
706—5 C.J. p 1180 note 66. 

16. Trimble v. Shawhan, 41 S.W. 
646, 101 Ky. 403, 19 Ky.L 625. 
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estate is concerned.^’^ The right of an assignor in 
or to liens passes to his assignee under a general as¬ 
signment for the benefit of creditors.^5 Chattels will 
pass by an assignment even though they are subject 
to a mortgage executed by the assignor^^ or even 
though they were sold by him, where he retained 
the property therein as security for the purchase 
price.20 

Ordinarily, property which has been pledged does 
not pass under an assignment by the pledgor^i or 
pledgee but title to property pledged by the as¬ 
signor passes to the assignee where the pledgee per¬ 
mitted the assignor to retain possession of the prop¬ 
erty as part of his trading stock and where prop¬ 
erty pledged by the assignor as collateral is sold by 
the pledgee with the consent of all parties, the as¬ 
signee, possessing express power under the assign¬ 
ment to pay all liens, is entitled to the surplus re¬ 
maining after payment of the debt^^: 

The interest of the assignor in an uncompleted 
contract may be such as to pass to the assignee.25 

§ 140. -Shares of Stock 

The assignee takes title to shares of stock owned by 
the assignor, at least where the transfer is entered on 
the books of the corporation In compliance with statutory 
requirements. 

Shares of stock owned by a debtor at the time 
of making an assignment for the benefit of credi¬ 
tors pass to the assignee thereunder.26 Where a 
transfer on the books of the corporation is requir¬ 
ed by statute, one view is that no title passes to the 
assignee until the requisite transfer on the books is 


made;27 but another view is that equitable title 
passes.2* 

§ 141. -Rights in Property of Spouse 

An assignment passes the assignor's rights in his 
wife's property, but, in the absence of specific mention, 
not her choses in action, or, in the absence of her joinder, 
her dower interest. 

The assignor’s rights in his wife’s property pass 
to his assignee under an assignm-ent for the benefit 
of creditors,29 as does the entire individual property 
of the wife where she joins in the deed without 
reservation but an assignment by the husband will 
not pass the wife’s choses in action unless they are 
specially mentioned.^! A husband’s assignment will 
not pass title to a legacy to the wife;^^ and the wife’s 
dower interest in her husband’s land is not divested 
by an assignment in which she does not join.^^ 

§ 142. —- Goods Purchased on Credit 

Whether title to goods purchased on credit passes 
to the assignee of the purchaser depends on whether, 
at the time of the assignment, title is in the purchaser 
or remains in the seller under a properly executed and 
recorded conditional contract of sale. 

The title to goods purchased on credit passes to 
the assignee of the purchaser,subject, however, 
where the goods have not been fully delivered, to the 
seller’s right to replevy^S or to stop in transitu.^c 
The arrangement between the purchaser and a bank 
paying bills of exchange for the purchase price may 
be such that the bank is the owner of the property 
and entitled to the proceeds of a sale thereof as 


17. Iowa.—Gimble v. Ferguson, 10 
N.W. 789, 58 Iowa 414. 

N.J.—^Van Keuren v. McLaughlin, 21 
N.J.Bq. 163, reversed on other 
grounds 21 N.J.Eq. 379. 

Tenn.—Graves v. McFarlane, 2 
Coldw. 167. 

Vt.—Sowles V. Lewis, 52 A. 1073, 75 
Vt 59. 

5 C.J. p 1181 note 68. 

18. Colo.—Sprague Inv. Co. v. Mou- 
at Lumber, etc., Co., 60 P. 179, 14 
Colo.App. 107. 

Iowa.—Curtis v. Broadwell, 24 N.W. 
265, 66 Iowa 662. 

Mo.— Cody V. Vaughan, 53 Mo.App. 
169. 

N.Y.—Cameron v. Crouse, 42 N.T.S. 

58, 11 App.Div. 391. 

Va.—^Bristol Iron, etc., Co. v, Thom¬ 
as, 25 S.B. 110, 93 Va. 396. 

5 C.J. p 1181 note 69. 

19. In re Rice, 18 Ohio N.P.(N.S.) 
489—5 C.J. p 1181 note 72. 

80. Watson v. Dobbin, 89 N.C. 107. 

81. N.Y.—^Levy v. Carr, 32 N.Y.S. 
1023, 85 Hun 289. 


Pa.—Williams v. Bristol Rolling Mill 
Co., 34 A. 442, 174 Pa. 299. 

5 C.J. p 1181 note 74. 

28. Jacquet v. His Creditors, 38 La. 
Ann. 863. 

23. Seaboard Citizens' Nat. Bank of 
Norfolk V. Spandorfer, 170 S.E. 12, 
160 Va. 826. 

24. Brown v. New Bedford Sav. 
Inst., 137 Mass. 262. 

25. New Jersey Steel, etc., Co. v. 
Robinson, 77 N.Y.S. 547, 74 App. 
Div. 481, reversed on other grounds 
71 N.E. 1135, 178 N.Y. 632—5 C.J. 
p 1181 note 78. 

80. U.S.—^Black v. J. W, Zacharie & 
Co., (La.) 3 How. 482, 11 L.Ed. 
690. 

Mo.—St, George's Church Soc. v. 
Branch, 25 S.W. 218, 120 Mo. 226. 

27. Me.—^Fiske v. Carr, 20 Me, 301. 
N.M.—^Lyndonville Nat Bank v. Fol¬ 
som, 38 P. 253, 7 N.M. 611. 

2S. Black v. J. W. Zacharie & Co., 
(La.) 3 How.(U.S.) 482, 11 L.Ed. 
690. 


29. Outcalt v. Van Winkle, 2 N.J. 
Eq. 513. 

30. Roberts v. Roberts, 62 A. 161. 
102 Md. 131, 111 Am.S.R. 344, 1 
L.R.A.(N.S.) 782, 5 Aim.Cas. 805. 

31. Eshelman v. Shuman, 13 Pa. 

561—Slaymaker v. Gettysburg 

Bank, 10 Pa. 373—Skinner’s Ap¬ 
peal, 5 Pa. 262. 

32. Eshelman v. Shuman, 13 Pa. 561 
—Skinner’s Appeal, 5 Pa. 262— 
5 C.J. p 1181 note 84. 

33. Helfrich v. Obermyer, 15 Pa. 
113—^Keller v. Michael, 2 Yeates 
(Pa.) 300—5 C.J. p 1182 note 85. 

34 Ill.—Blow V. Gage, 44 Ill. 208. 
Md.—^McElroy v. Seery, 61 Md. 389, 
48 Am.R. 110. 

N.Y.—^Van Dine v. Willett, 38 Barb. 

319, 24 How.Pr. 206. 

Va.—Fischer v. Lee, 35 S.B. 441, 98 
Va. 159. 

5 C.J. p 1182 note 87. 

35. Jones V. Evans, 62 Mo. 375. 

36. N.Y.—^Harris v. Hart, 6 Duer 
606, affirmed 17 N.Y. 249. 

Pa.—^Bell V, Moss, 5 Whart. 189. 
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against an assignee of the purchasen37 

Conditional sole. An assignee for creditors can¬ 
not claim possession of property which was delivered 
to the assignor under an agreement that the title 
should remain in the vendor until the property should 
be paid for, and payment has not been made.^^ 
Where, however, the goods have become a part of 
a mass of property with the knowledge of the seller, 
it has been held that the title passes to the assignee^^ 
and the vendor is remitted to his right to recover 
the price out of a later sale of the property><^ Also, 
where the conditional sale is not validly executed, 
title passes to the assignee of the vendee.'^^ In 
case the contract of conditional sale is not prop¬ 
erly recorded in compliance with a statutory re¬ 
quirement, or is not recorded until after the assign¬ 
ment, title passes to the assignee where he and the 
creditors whom he represents are regarded as bona 
fide purchasers for value without notice,^2 but not 
where they are not so regarded.'*^ Whether the as¬ 
signee and creditors are purchasers for a valuable 
consideration without notice is discussed in § 156 
infra. Under some statutes a conditional sale con¬ 
tract filed in the wrong county is an absolute sale 
as to subsequent creditors and the assignee as their 
representative.'^^ 

§ 143. — Property Fraudulently Obtained 

The title of the assignee to property which the as¬ 
signor obtained by fraud is subject to the right of the 
former owner to recover the property. 


As to property which the assignor obtained or 
procured by fraud, the assignee stands in the shoes 
of the buyer, and his title and rights are subject to 
the right of the vendor to recover the property^®* 
or to sue for conversion.^® Where, however, the 
vendor has been mistaken or deceived, but the facts 
are not such as to amount to legal fraud, he is not en¬ 
titled to reclaim the goods from the buyer’s as- 

signee.47 

Under a statute declaring a conveyance made with 
intent to defraud creditors to be utterly void and 
of no effect, an assignee acquires no title to prop¬ 
erty held by the assignor through a transfer with¬ 
in the statute.^® 

§ 144. —- Insurance Policies 

The interest of the assignor in an assignable insur¬ 
ance poiicy may pass to the assignee where it has some 
vaiue at the time of the assignment. 

An assignment for the benefit of creditors gener¬ 
ally passes to the assignee the assignor’s interests in 
policies of fire^^ and life®® insurance, provided this 
is consonant with the language of the policy and 
the intention of the assignor in procuring the poli- 
cy,®i and provided the policy is not by its terms non- 
assignable.®^ However, a policy of life insurance 
that has no surrender or pecuniary value at the 
date of the assignment does not pass to the as¬ 
signee and an assignee who abandons and ignores 
a life insurance policy by paying no premiums on 
it for a number of years has no claim against it on 
maturity.®^ 


37. Rio De Janeiro English Bank 

V. Barr, 31 Abb.N.Cas.(N.T.) 7. 

38. Iowa.—International Harvester 
Co. of America v. Poduska, 232 N. 

W. 67, 211 Iowa 892, 71 A,L.R. 973. 
Or.—Schneider v. Lee, 17 P. 269, 33 

Or. 578. 

5 C.J. p 1182 note 91. 

39. Mayer v. Catron, (Tenn.Ch.App.) 
48 S.W. 255. 

diO. Bent V. Barnes, 64 N.W. 428, 90 
Wis. 631. 

41. N.Y.—Goldsmith v. Levin, 8 N. 
T.St. 313. 

Wis.—S, L. Sheldon Co. v. Mayers, 51 
N.W. 1082, 81 Wis. 627. 

42. U.S.—Corbett v. Riddle, (Va.) 
209 F. 811, 126 C.C.A. 535. 

Conn.—^Universal Road Machinery 
Co. V. Skinner, 136 A. 468, 105 
Conn. 584. 

N.C.—Coble V. Wharton, 98 S.E. 818, 
177 N.C. 323—Brem v. Lockhart, 93 
N.C. 191. 

43. Iowa.—International Harvester 
Co. of America v. Poduska, 232 N. 
W. 67, 211 Iowa 892, 71 A.L.R. 
973—^Warner v. Jameson, 2 N.W. 
951, 52 Iowa 70. 


Mo.—Thomas Mfg. Co. v. Huff, 62 
Mo.App. 124. 

5 C.J. p 1182 note 95. 

Conditional seller’s successor was 
held entitled to recover a chattel 
from the assignee for the benefit of 
creditors of the buyer who had paid 
no installments, even though a con¬ 
ditional sales contract was never 
filed, where no fraud was involved, 
since the assignee was neither a 
purchaser without notice nor a credi¬ 
tor of the buyer with a lien acquir¬ 
ed by attachment or levy, but acquir¬ 
ed title by appointment and subject 
to every equity and claim that might 
be asserted by third parties.—In re 
Pellegrini, 290 N.T.S. 774. 

44. Seattle Ass’n of Credit Men v. 
University Chevrolet Co., (Wash.) 
43 P.(2d) 46. 

45. Hiller v. Ellis, 18 So. 95, 72 
Miss. 701, 41 L.R.A. 707—5 C.J. p 
1182 note 96. 

46. Ind.—^Peninsular Stove Co. v. 
Ellis, 51 N.E. 105, 20 Ind.App. 491. 

N.Y.—^Lacker v. Rhoades, 61 N.Y. 
641. 

47. Klein v. Rector, 57 Miss. 538. 


4a Weis V. Mann, 26 Ohio N.P.(N. 
S.) 552. 

49. N.H.—^Dube v, Mascoma Mut. P. 
Ins. Co., 15 A. 141, 64 N.H. 527, 1 
L.R.A. 57. 

Pa.—Firth v, Preston, 1 Chest Co. 
517. 

5 C.J. p 1183 note 3. 

50. Mahony v. Baton, 205 N.Y.S. 707, 
123 Misc. 231, affirmed 208 N.Y.S. 
898—5 C.J. p 1183 note 5. 

51. Ky.—^Larue v. Larue, 28 S.W. 
790, 96 Ky. 326, 16 Ky.L. 641. 

R.I.—^Rhode Island Nat. Bank v. 

Chase, 12 A. 233, 16 R.I. 37. 

5 C.J. p 1183 note 6. 

52. Ky.—Townsend v. Townsend, 
105 S.W. 937, 127 Ky. 230, 32 Ky. 
L. 240, 263, 16 L.R.A.(N.S.) 316. 

Mass.—^Lazarus v. Commonwealth 
Ins. Co., 19 Pick. 81. 

5 C.J. p 1183 note 7. 

5a Burnsides v. Lancaster Nat. 
Bank, 64 S.W. 520, 23 Ky.L. 880 
—^Barbour v. Larue, 51 S.W. 5, 106 
Ky. 546, 21 Ky.L. 94—5 GJ. p 
1183 note 8. 

54. Provident Life, etc., Co. v. Fi¬ 
delity Ins., etc., Co., 52 A. 34, 203 
1 Pa. 82. 


6 C.J.S.—^S 


1313 



§ 145 

§ 145. —— Property Transferred before As¬ 
signment in General 

The assignee does not take title under an assign¬ 
ment for benefit of creditors to property which the as¬ 
signor has previously transferred by a conveyance good 
between the parties. 

In the absence of a statute providing otherwise, 
a general assignment for the benefit of creditors does 
not pass to the assignee property previously sold or 
transferred by the assignor by a conveyance good 
between the parties,where the grantor was not 
insolvent at the time of the transfer,even though 
the conveyance has not been recorded.57 However, 
title passes to the assignee as against a transfer that 
has not been completed by delivery.^8 

§ 146. —— Property Fraudulently Conveyed 

The authorities agree that the assignee takes title to 
property which was the subject of a prior transfer by 
the assignor which is fraudulent as between the parties; 
but they disagree as to whether the assignee acquires 
title where the prior transfer is good between the par¬ 
ties and IS merely fraudulent as to creditors. 

Where a sale by the assignor is fraudulent as be¬ 
tween the parties, a subsequent assignment will take 
precedence over it.^^ According to some authorities, 
where the transfer is good between the parties and 
is simply fraudulent as to creditors it is valid as to 
the assignee and the title to such property does not 
pass to him;®0 but, according to other authorities, 
a transfer which is fraudulent as to creditors is 
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void as to the assignee and he takes title to the prop¬ 
erty transferred.61 

§ 147 . -Leasehold Interests and Rents 

A lease passes to the assignee on his election to enter 
under it, accrued rents pass to him. 

The assignment by a debtor of all his property for 
the benefit of his creditors and the acceptance of 
such assignment by the assignee will operate to pass 
to the assignee a lease owned by the assignor, 
whether or not mentioned in the instrument,®^ on 
the election of the assignee to enter under it,®^ pro¬ 
vided the lease does not contain a clause against sub¬ 
letting.®® Rents accrued on lands of the assignor 
pass under an assignment®® 

§ 148. - Good Will 

An assignment for the benefit of creditors passes the 
good will of the assignor’s business. 

The good will of a business is property which 
passes by an assignment of the owner for the bene¬ 
fit of creditors.®^ 

§ 149. — Money 

Money, including that deposited in a bank, passes to 
the assignee; but the authorities are conflicting as to 
whether the rule extends to money represented by a 
check drawn before, and presented for payment after, the 
assignment. 

Money may pass under a general assignment for 
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55. Pennsylvania Oil Co. v. Pure 
Oil Co., 46 A. 3, 195 Pa. 388—5 C. 
J. p 1183 note 11. 

5o. Galland v. Heuben, 116 S.B. 302, 
155 Ga. 293. 

57. Md.—Tyler v. Abergh, 3 A. 804, 
65 Md. 18. 

N.J.—Ocean Beach Assoc, v. Tren¬ 
ton Trust, etc., Co„ (Ch.) 48 A. 
559. 

Fa.—McGarrey v. McGarry, 9 Pa.Su- 
per. 71, 43 Wkly.N.C. 268. 

5 C.J. p 1183 note 12. 

53. Conn.—Shaw v. Smith, 48 Conn, 
306, 40 Am.R. 170. 

N.Y.—Grieve v. McGovern, 18 N.T, 
S. 444. 

N.C.—^Ward v. Wooten, 75 N.C. 413. 
Wis.—Clark v. Bartlett, 7 N.W. 663, 
50 Wis. 543. 

5 aJ. p 1184 note 13. 

59. U.S.—^Estes v. Gunter, (Miss.) 
7 S.Ct. 1275, 122 U.S. 450, 30 L. 
Ed. 1228. 

Colo.—Cleghorn v. Sayre, 45 P. 372, 
22 Colo. 400. 

eo.' Moore v. Schneider, 238 P. 81, 
196 Cal. 380—5 C.J. p 1184 note 15. 
61. Ind.—^Doherty v. Ramsey, 27 N. 


B. 879, 1 Ind.App. 530. 50 AnouS. 
R. 223. 

Iowa.—Schaller v. Wright, 28 N.W. 
460, 70 Iowa 667. 

Ky.—^Burnes v. Daviess County 
Bank, etc., Co., 122 S.W. 182, 135 
Ky. 355, 135 Am.S.R. 467, 25 L.R. 
A.(N.S.) 525. 

Me,—Simpson v. Warren, 55 Me. 18. 
Okl.—^E1 Reno First Nat Bank v. 

Sayler, 60 P. 76, 4 Okl. 408. 

5 C.J. p 1184 note 16. 

However it is said that, even 
though the assignee has a statutory 
right to recover property fraudu¬ 
lently conveyed, such property does 
not ipso facto pass to him under 
the deed of assignment,—^Field Fur¬ 
niture Co. V. Community lioan Co., 
79 S.W.(2d) 211, 257 Ky. 826. 

ea. Wilder V. McDonald, 69 N.B. 106, 
63 Ohio St 383—5 C.J. p 1184 note 
18. 

63. Myers v. Hunt 3 N.T.St 338. 

64. Ala.—^Dorrance v. Jones, 27 Ala. 
630. 

Ill.—Smith v. Goodman, 36 N.E. 621, 
149 Ill. 75—^Reynolds v. Fuller, 64 
ntApp. 134, 

Md.—Horwita v. Davis, 16 Md. 313. 
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N.Y.—Carter v. Hammett, 12 Barb. 
253—Martin v. Black, 9 Paige 641, 
88 Am.D. 574. 

£ease is deemed to he, or not to 
he, property, in a general assign¬ 
ment at the election of the assignee. 
Instead of being property, it may 
be a heavy encumbrance or it may 
be a debt instead of a benefit.—Car¬ 
ter V. Hammett 12 Barb. (N.Y.) 253. 

65. Stultz v. Fleming, 9 S.E. 1067, 
83 Ga. 14. 

66. Ky.—Williamson v. Richard¬ 
sons, 6 T.B.Mon. 696. 

Miss.—Allen v. Smith, 18 So. 579, 72 
Miss. 689. 

Tenn.—^Reed Fertilizer Co. v. Thom¬ 
as, 87 S.W. 220, 97 Tenn. 478— 
Litterer v. Berry, 4 Lea 193, 

67. Md.—Wilmer v. Thomc.s, 22 A. 
403, 74 Md. 485, 13 L.R.A. 380. 

Mass.—^Lothrop Pub. Co. v. Lothrop, 
etc., Co., 77 N.E. 841, 191 Mass. 
353, 6 L.R.A.(N.S.) 1077. 

N.Y.—^Hegeman v. Hegeman, 8 Daly 

1 . 

Wis.—^Tomah Bank v. Warren, 68 N. 

W. 649, 94 Wis. 151. 

5 C.J. p 1185 note 23. 
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tile benefit of creditors.®^ This is true of money 
■deposited in a bank by the assignor;®^ and the bank 
has no lien thereon to the amount of an unmatured 
discoxmted bilL^O According to some authorities, 
money represented by a check drawn by the assignor 
before, and not presented for pa 3 nnent until after, 
the assignment, passes to the assignee but other 
authorities protect the holder of the check by hold¬ 
ing that the money does not pass to the assignee.^^ 
Where a bank cashes a check drawn after the mak¬ 
ing of an assignment by the drawer, and with 
knowledge of the same, it is liable to the assignee 
for the amount thereof, even though the check was 
antedated^s 

Assignment by bank. Where a bank makes an 
assignment for the benefit of its creditors, its as¬ 
signee is entitled to the funds as against the holder 
of a check drawn by a depositor^^ 

§ 150. —— Property of Third Persons 

An assignment for the benefit of creditors does not 
pass title to the property of a third person. 

The deed of assignment operates only on the prop¬ 
erty of the assignor and not on the property of an¬ 
other person. does not pass title to property 
of a third person in the hands of the assignor,^® 
such as property held by the assignor in trust for 
a third person,77 or goods consigned to the assignor, 
or their proceeds, provided they can be identified,78 

Where the assignor has contracted to purchase 


property, but at the date of the assignment some¬ 
thing remains to be done, such as delivery, to com¬ 
plete the transaction, the title to such property 
does not pass by the assignment.75 

§ 151. —— Interests of Heirs, Devisees or 
Distributees 

The property which passes by an assignment for the 
benefit of creditors includes the vested interest of the 
assignor as heir, next of kin, devisee, or legatee. 

The vested interest of an assignor in a decedent's 
estate, whether as heir, next of kin, devisee, or 
legatee, passes by an assignment for the benefit of 
creditors.^® xhe interest of the assignor as dis¬ 
tributee passes even though the administrator, at 
the time of the execution of the assignment, has not 
collected the money from which the distributee will 
derive his share. 

§ 152. — Property Omitted from Instru¬ 
ment of Assignment 

In most states particular property, although not 
specifically mentioned, may pass under the broad terms 
of a general assignment indicating an intention to convey 
ail the unexempt property of the assignor. 

Except in a few states,^^ property not specifically 
mentioned in the deed, schedule, or inventory may 
nevertheless pass under a general assignment for 
the benefit of creditors which contains broad terms 
and indicates an intention to convey all the property, 
or at least all the unexempt property, of the debtor.^s 


68. Tishomingo Sav. Inst. v. Al¬ 
len, 23 So. 305, 76 Miss. 114. 

Money set aside for creditor 

An assignment for the benefit of 
creditors passes to the assignee mon¬ 
ey which has been set aside to be de¬ 
livered to a creditor but which has 
not been actually delivered and ac¬ 
cepted by him.—Coots v. McConnell, 
39 Mich. 742. 

69. Ill.—Smith V. Lamson, 66 N.E. 
387, 184 Ill. 71. 

Ind.—^Union Sav. Bank, etc., Co. v. 
Indianapolis Lounge Co., 47 N.E. 
846, 20 Ind.App. 325. 

Ohio.—Chaffee v. Ravenna First Nat. 
Bank, 40 Ohio St 1. 

70. Beckwith v. Union Bank, 9 N. 

T. 211. 

71. Fourth St Nat Bank v. Tard- 
ley, (Pa.) 17 S.Ct 439, 165 U.S. 
634, 41 L.Ed. 855—^Laclede Bank 
V. Schuler, (Mo.) 7 S.Ct 644, 120 

U. S. 511, 30 L.Ed. 704—6 C.J. p 
1185 note 28. 

78. Iowa.—^Roberts v. Corbin, 26 
Iowa 315, 96 Am.D. 146. 

Ky.—Buckner v. Sayre, 18 B.Mon. 
745. 

N.H.—Peterborough Sav. Bank v. 

Hartshorn, 33 A. 729, 67 N.H. 156. 
Ohio.—^Voorhes v. Hesket 1 Ohio Cir. 
Ct 1, 1 Ohio Cir.Dec. 1. 


W.Va.—Hulings v. Hulings Lumber 
Co., 18 S.E. 620. 38 W.Va. 351. 

5 C.J. p 1185 note 27. 

73. Chaffee v. Ravenna First Nat 
Bank, 40 Ohio St 1. 

74. Hawes v. Blackwell, 12 S.E. 246, 
107 N.C. 196, 22 Am.S.R. 870. 

75. International Harvester Co. of 
America v. Poduska, 232 N.W, 67, 
211 Iowa 892, 71 A.L.R. 973. 

76. Webb V. Newhall, 117 A. 793, 
274 Pa. 135, 26 A.L.R. 1—6 C.J. p 
1185 note 32. 

Owner identifying property is exu 
titled to its return.—In re Dickin¬ 
son, 157 N.T.S. 248, 171 App.Div. 486, 
reversing 156 N.Y.S. 238. 

77. Gillespie v. Van Buren, 203 N.T. 
S. 557, 208 App.Div. 242—5 C.J. p 
1185 note 33. 

However, where a trustee has 
spent his own money in buying or 
improving the trust property, his 
claim for reimbursement passes to 
his assignee.—Mannix v. Purcell, 19 
N.E. 672, 46 Ohio St 102, 15 Am.S.R. 
562, 2 L.R.A. 753. 

78. Conn.—Terry v. Bamberger, 44 
Conn. 558. 

Me.—Richardson Mfg. Co. v. Brooks, 
49 A. 672, 96 Me. 146. | 


Mass.—^Denston v. Perkins, 2 Pick. 
86 . 

Mo.—^Peet V. Spencer, 2 S.W. 434, 90 
Mo. 384. 

N.T.—Cameron v. Crouse, 42 N.T.S. 

68, 11 App.Div. 391. 

Pa.—Louisville Cotton Mills Co, y. 

Fritz, 25 A. 1046, 165 Pa. 144. 

5 C.J. p 1186 note 34. 

79. Ill.—Sweet v. Scherber, 38 Ill. 
App. 678. 

Mich.—Shipman v. Graves, 3 N.W. 
177, 41 Mich. 675. 

80. Ky.—Gatewood v. Gatewood, 70 
S.W. 284, 24 Ky.L. 931. 

Mass.—Coverdale v. Aldrich, 19 Pick. 
391. 

N.J.—Meeker v. Felts, 23 A. 672, 49 
N.J.Eq. 502. 

Pa.—^Wylie's App., 92 Pa, 196—^Eck¬ 
ert’s Est, 2 Pa.Dist 65. 

81. Gatewood v, Gatewood, 70 S.W. 
284, 24 Ky.L. 931. 

82. Conn.—Whitaker r. Gavit 18 
Conn. 522. 

Mich.—^Ryerson v, Eldred, 18 Mich. 

12 . 

Ohio.—Owens v. Taylor, 23 Ohio Cir. 
Ct 612. 

5 C.J. p 1187 note 39. 

83. Mo.—^Hubbard v. Kies, 271 S. 
W, 844, 219 Mo.App. 397, 
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§ 153. —— Exempt Property 

Exempt property does not pass by an assignment 
where it is expressly reserved or excepted therein. Such 
a reservation or exception refers to property expressly 
exempted by statute. 

Exempt property*^ or a homestead^^ does not pass 
by an assignment where it is expressly reserved 
therein. An exception or reservation of such prop¬ 
erty as, by the laws of the state, is exempt from 
attachment covers only property expressly exempt 
from attachment imder statutes touching that sub¬ 
ject.^® 

§ 154. — Subsequently Acquired Property 

With some exceptions, property acquired by the 
debtor after the assignment does not pass to the as¬ 
signee. 

Ordinarily, property acquired by the debtor sub¬ 
sequently to the assignment does not pass to the as¬ 
signee but it has been held to be otherwise as to 
after-acquired property covered by the terms of the 
assignment,®^ rents subsequently accruing,®® and a 
judgment rendered in favor of the assignor after 
the assignment in an action instituted before the 
assignment®® 

§ 155. Estates or Interests Created and Title 
of Assignee 

a. In general 

b. Title or interest of creditors 


a. In General 

A valid assignment for the benefit of creditors passes 
to the assignee, in his representative capacity, such, and 
oniy such, title, estate, or interest as the assignor had. 

Provided it is valid,®^ an assignment for the bene¬ 
fit of creditors passes title to the assignee as trus¬ 
tee for the creditors.®® The title acquired by the 
assignee is that of the legal owner of the property.®® 
It is not affected by the death of the assignor.®^ The 
assignee's standing with regard to the property 
assigned is, however, a representative one;®® in 
his individual right he acquires nothing by the as¬ 
signment®® It has been held that the assignee's title 
is absolute and not in the nature of a lien; otherwise 
he could not convey an irredeemable title to the 
lands conveyed until he had foreclosed the rights of 
subsequent parties.®*^ However, the title of the 
assignee is not absolute in the sense that it may not 
be defeated by the commencement of bankruptcy pro¬ 
ceedings within four months from the date of the 
assignment®® . , 

By an assignment for the benefit of creditors, the 
assignee acquires all the title and estate of the as¬ 
signor;®® and where no one else has an interest in 
the property in question, the assignment transfers 
to the assignee all the title and interest any one 
has in the property.^ On the other hand, the as- 


N.T.—^MaJiony v, Eaton, 205 N.T.S. 
707, 123 Misa 231, affirmed 208 N. 
Y.S. 898. 

Pa.—^Bloom v. Miller, 1 Pa.Dist. 87, 
11 Pa.Co. 620. 

Tex.—^Etheridge v. Campbell, (Com. 
App.) 215 S.W. 441, reversing (Civ. 
App.) 179 S.W. 1144. 

5 C.J. p 1186 note 38. 

This result may be reached imdex 
a statute providing that the inven- 
torj’’ shall not be conclusive as to 
the amount of the debtor’s estate 
and that the assignment shall vest 
in the assignee the title to any other 
unexempt property belonging to the 
debtor at the time of making the 
assignment and comprehended within 
its general terms.—^Mazza v. Russell, 
47 APP.D.C. 87—5 C.J. p 1186 note 38 
Eb]. 

84. Mercer v. Cunningham, 41 N.B. 
788, 53 Ohio St 353—5 C.J. p 1187 
note 41. 

85. Robinson v. McDowell, 45 S.E. 
645, 133 N.C. 182, 98 Am.S.R. 704 
—5 C.J. p 1187 note 42. 

86. Whiteside v. Merchants’ Nat 
Bank of Boston, (Mass.) 187 N.E. 
706. 

87. Read v. Reynolds, 59 A. 669, 100 
Md. 284—^Drovers’, etc., Nat Bank 
V. Roller, 37 A. 30, 85 Md. 495, 60 


Am.S.R. 344, 36 L.R.A. 767—5 C. 
J. p 1187 note 43. 

88. Allen v, Patrick, 34 S.E. 451, 97 
Va. 521. 

89. Williamson v. Richardsons, 6 T. 
B.Mon.(Ky.) 596—Neal v. Corn¬ 
wall, 7 Ky.Ii. 755. 

90. Mitchell v, Magowan, 13 Ky.L. 
685. 

81. Southwestern Drug Corporation 

V. Johnson, (Tex.Civ.App.) 53 S. 

W. (2d) 809. 

92. TJ.S.—Charles Roesch & Sons 
Co. V. Mumford, (N.J.) 230 F. 56, 
144 C.C.A. 354. 

Cal.—^Brainard v. Fitzgerald, 44 P. 
(2d) 336. 

Fla,—Scott V. National City Bank of 
Tampa, 139 So. 367, 107 Fla. 810. 
Tex.—Golden Rod Oil Co. No. 1 v. 
Noble, (Civ.App.) 233 S.W. 624, 
dismissed for want of jurisdiction. 

93. Ky.—Shinkle v. Bristow, 23 S.W. 
670, 95 Ky. 84, 15 Ky.D. 673. 

Mass.—^Wolfboro Loan, etc., Co. v. 

Rollins, 81 N.E. 204, 195 Mass. 323. 
N.H.—Hall V. Brackett 60 N.H. 215 
—^In re White Mountains Bank, 46 
N.H. 143, 

Or.—^Monteith v. Hogg, 20 P. 327, 17 
Or. 270. 

6 C.J. p 1188 note 48, 
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94, Ky.—Gardner v. Letcher, 29 S. 
W. 868, 16 Ky.L. 778. 

Tex.—Thaxton v. Smith, 40 S.W. 14, 
90 Tex. 589, reversing (Civ.App.) 
38 S.W. 820. 

95. Dickson v. Kittson, 77 N.W. 820, 
75 Minn. 168, 74 Am.S.R. 447— 
5 C.J. p 1190 note 58. 

Assignee has title for purposes 
of administration only.—^Assignment 
of McCray, 11 Ohio N.P.(N.S.) 129. 
86. Keyes v. Sabin, 172 P. 835, 101 
Wash. 618. 

Assignee is not an adverse claim¬ 
ant and he holds the property under 
no claim of right in himself.—State 
of Oregon v. Ingram, (C.C.A.Or.) 63 
F.(2d) 417, certiorari denied Ingram 
V. State of Oregon, 54 S.Ct 49, 290 
U.S. 630, 78 L.Ed. 648. 

97. Briggs V. Davis, 21 N.Y. 574. 

98. State of Oregon v. Ingram, (C.C. 
A.Or.) 63 P.(2d) 417, certiorari de¬ 
nied Ingram v. State of Oregon, 54 
S.Ct. 49, 290 U.S. 630, 78 L.Ed. 548. 

99. Pa.—^Hetzel v. Sawyer, 10 Pa. 
Dist. 29. 

Wash.—Gilbert v. Morgan Lumber 
Co. of Toppenish, 151 P, 785, 87 
Wash. 293. 

5 C.J. p 1187 note 47. 

1. Prince v. McLaughlin, (C.C.A. 
Mass.) 16 F.(2d) 886, certiorari de- 
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§ 156 


signee acquires by the assignment no greater, high¬ 
er, or better right, interest, or title in or to property 
than the assignor had.2 

b. Title or Interest of Creditors 

Creditors have an equitable title and a vested Inter¬ 
est as beneficiaries of the trust created by the assign¬ 
ment. 

The creditors are the beneficiaries of the trust 
created by the assignment.^ They have a vested 
interest^ and equitable title or ownership.5 They 
cannot, however, claim under the assignment any 
higher title or greater interest than that conveyed 
to the trustee in their behalf.® 

Money collected by the assignee belongs to the 
creditors as the ultimate recipients; their interests 
become fixed and irrevocable when the collection 
is made.*^ ' ‘ 

§ 156. Equities and Defenses against Assign¬ 
or 

An assignee for the benefit of creditors Is not a pur¬ 


chaser for a valuable consideration without notice; he 
takes subject to all equities and defenses which might 
have been urged against the assignor. 

Although in a few jurisdictions it has been held 
that an assignee for the benefit of creditors occupies 
the position of a purchaser for a valuable consider¬ 
ation,® the preponderating current of authority is 
to the effect that neither the assignee under a volun¬ 
tary deed of assignment, nor the creditors whom he 
represents, in so far as he may be said to represent 
them, are purchasers for a valuable consideration, 
without notice, as against prior equitable claims,® 
unless some consideration passes at the time of the 
assignment^® Such title, right, or interest as the 
assignee acquires is subject to all the claims, liens, 
equities, defenses, and encumbrances which stand 
against the property and might have been urged 
against the assignor^i at the time of the execution 

of the assignments^ 


nied McLaughlin v. Prince, 47 S.Ct. 
658, 274 IT.S. 746, 71 L.Ed. 1327, 
and 47 S.Ct 763, 274 U.S. 746, 71 L. 
Ed. 1341. 

2. U.S.—^Warner v. Citizens' Bank 
of Anacortes, (D.C.Wash.) 19 P. 
(2d) 947, affirmed (C.C.A.) 25 F. 
(2d) 21, rehearing denied 26 P. 
(2d) 465. 

Cal.—Moore v. Schneider, 238 P. 81, 
196 Cal. 380. 

Pla.—Scott V. National City Bank of 
Tampa, 139 So. 367, 107 Pla, 810. 
Me.—^American Agr. Chemical Co. v. 

Small, 151 A. 555, 129 Me. 303. 
Okl.—Beard v. Herndon, 203 P. 226, 
84 Okl. 142. 

Or.—Security Savings & Trust Co, v. 
Portland Flour Mills Co., 261 P. 
432, 124 Or. 276. 

Pa.—Hetzel v. Sawyer, 10 Pa.Dist 
29. 

Tex.—^Etheridge v. Campbell, (Com. 
App.) 215 S.W. 441, reversing (Civ. 
App.) 179 S.W. 1144. 

5 C.J. p 1189 note 55, p 1190 note 59. 
Assignee not favored more than as¬ 
signor 

There are no rules, equities, or 
presumptions in favor of the as¬ 
signee except such as would have 
been equally applicable to the as¬ 
signor in the absence of an assign¬ 
ment—Home Sav., etc.. Bank v. 
Wheeler, 74 Ill.App. 261. 

3- Pla.—Scott V. National City Bank 
of Tampa, 139 So. 367, 107 Pla. 810. 
Minn.—^Boyum v. Jordan, 178 N.W, 
158, 146 Minn. 66. 

Wash.—^Keyes v. Sabin, 172 P. 835, 
101 Wash. 618. 

4 . Boyum v. Jordan, 178 N.W. 158, 
146 Minn. 66—National Surety Co. 
V. Hurley, 153 N.W. 740, 130 Minn. 
892, L.R.A.1918P 440. 


5. Keyes v. Sabin, 172 P. 835, 101 
Wash. 618—-5 C.J. p 1256 note 20. 

6. Mo.—Splint V. Sullivan, 58 Mo. 
App. 582. 

Tenn.—Stainback v. Junk Bros. Lum¬ 
ber, etc., Co., 39 S.W. 530, 98 Tenn. 
306. 

7. Cal.—National Bank of Califor¬ 
nia at Los Angeles v. Exchange 
Nat. Bank of Long Beach, 199 P. 
1, 186 Cal. 172. 

N.M.—McCallister v. Farmers Devel¬ 
opment Co., 55 P.(2d) 657. 

a U.S.—Corbett v. Riddle, (Va.) 209 
F. 811, 126 C.C.A. 535. 

N.C.—Coble V. Wharton, 98 S.E. 818, 
177 N.C. 323—Brem v. Lockhart, 
93 N.C. 191. 

5 C.J, p 1188 note 52. 

9, Fla.—Scott V. National City Bank 
of Tampa, 139 So. 367, 107 Fla. 
810. 

Ill.—Banner v. Banner, 257 Ill.App. 
305. 

Iowa.—^International Harvester Co. 
of America v. Poduska, 232 N.W. 
67, 211 Iowa 892, 71 A.L.R. 973. 
Md.—Charles Kellas & Co. v. Slack 

6 Slack Co., 99 A. 677, 129 Md. 
535, Ann.Cas.l918D 640. 

Mich.—In re Miller, 221 N.W. 146, 
244 Mich. 302. 

N.Y.—Rosen v. Lipshitz, 266 N.T.S. 
797, 149 Misc. 144—^Bertha Zinc & 
Mineral Co. v. Clute, 27 N.Y.S. 342, 

7 Misc. 123. 

Or.—Security Savings & Trust Co. v. 
Portland Flour Mills Co., 261 P. 
432, 124 Or. 276. 

Pa.—C. G. Gawthrop Co. v. Fibre 
Specialty Co., 101 A. 760, 257 Pa. 
349—In re Coover, 19 Pa.Dist. & 
Co. 25. 

5 C.J. p 1188 note 53. 


Assignee with knowledge is not 
a bona fide purchaser.—Sunel v. 
Riggs, 160 P. 950, 93 Wash. 314. 

10. Universal Road Machinery Co. 

V. Skinner, 136 A. 468, 105 Conn. 
584—5 C.J. p 1189 note 54. 

11. U.S.—In re Mossier Co., (Ill.) 
239 P. 262, 152 C.C.A. 250. 

Ill.—Banner v. Banner, 257 Ill.App. 
305. 

Iowa.—In re Jones & Ricard, 166 N. 

W. 742, 182 Iowa 1363. 

Md.—Charles Kellas & Co. v. Slack 
& Slack Co., 99 A. 677, 129 Md. 535, 
Ann.Cas.l918D 640. 

Mo.—State ex rel. Gentry v. Page 
Bank of St. Louis County, 14 S. 
W.(2d) 597, 322 Mo. 29. 

N.C.—Teague v. Teague Furniture 
Co., 161 S.E. 530, 201 N.C. 803. 
Or.—Security Savings & Trust Co. v. 
Portland Flour Mills Co., 261 P. 
432, 124 Or. 276. 

5 C.J. p 1189 note 56. 

Bstoppel 

The assignee is subject to any es¬ 
toppel that might have been set up 
against the assignor.—^Home Sav., 
etc., Bank v. Wheeler, 74 IlLApp. 
261. 

Mortgage 

Where mortgaged premises are 
assigned, only an equity of redemp¬ 
tion passes to the assignee.—^Van- 
kirk V. Christman, 42 Pa.Co. 259— 
5 C.J. p 1190 note 63. 

Right to terminate lease 
The right of the landlord to ter¬ 
minate the lease for nonpayment of 
rent is not destroyed by an as¬ 
signment by his tenant.—^Reynolds 
V. Fuller, 64 Ill.App. 134. 

12. Cal.—Perger v. Allen, 170 P. 861, 
85 Cal.App. 738, 
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§ 157. Set-Offs and Counterclaims against 
Assignee 

A right of set-off or counterclaim against the as¬ 
signor may be enforced against the assignee. 

Notwithstanding an assignment for the benefit of 
creditors, a right of set-off or counterclaim remains 
and may be enforced against the assignee.^^ It is, 
of course, essential that the debt or claim in ques¬ 
tion be properly a matter of set-off or counter- 
claim.!*^ After the assignment, a debtor of the 
assignor cannot take an assignment of a claim against 
the assignor and set it off against his own indebt- 
cdness.15 

A sum due from the assignor at the time of the 
assignment may be set off against an unmatured 
claim due him.i^ According to some authorities, 
debts owing by the assignor, but not due at the 
time of the assignment, may be set off but other 
authorities take a view to the contrary.^s 

§ 158. Debts Included, Preferences, and Or¬ 
der of Payment 

The intention of the assignor as manifested In the 
terms of the assignment is controlling in determining 
whether particular debts are included in the assignment, 
whether they are preferred, and In what order they are 
to be paid. 

According to the wording and construction of a 
particular assignment, it may be for the sole bene¬ 


fit of the creditors named therein and no others. 

The obligation of the assignor as a surety,^® or 
under his agreement to purchase a note at its face 
value if not paid at maturity,^! is a debt within a 
provision of the assignment relating to all debts and 
liabilities then due or to become due. So too an as¬ 
signment by a lessee which directs the payment of 
debts and liabilities then due or to grow due in¬ 
cludes a claim for subsequently accruing rent.22 A 
general provision in a deed for the payment of debts 
does not include a debt based on a usurious consid- 

eration.23 

A direction in the assignment to provide for or 
pay all legal or equitable liens includes the lien of 
a landlord under an unrecorded lease.^^ To come 
within a deed for unsecured creditors, a secured 
creditor must show that his security is worthless 
or is worth less than the amount of the indebted¬ 
ness secured.25 

When such is the manifest intention of the as¬ 
signors, an assignment by the members of a firm 
will be held to provide for the payment of their in¬ 
dividual debts23 and the debts of the firm as a mem¬ 
ber of another insolvent partnership.^? 

The question as to what, if any, debts are preferred, 
and the order of their payment, is to be determined 
by seeking the intention of the assignor as mani¬ 
fested in the terms of the mstrument.23 


N.T,—^Bertha Zinc & Mineral Co. v. 

Clute, 27 N.T.S. 342, 7 Misc. 123. 
5 C.J. p 1190 note 57. 

13. U.S.—U. S. V. Bank of Shelby, 
(C.C.A.Miss.) 68 F.(2d) 538. 

Ga.—Scott V. National City Bank of 
Tampa, 139 So. 367, 107 Ga. 810. 
Mo.—Brown v. Stotts City Bank, 38 
S.W.(2d) 722, 327 Mo. 747. 

N.Y.—In re Dickinson, 157 N.T.S. 
248, 171 App.Div. 486, reversing 
156 N.T.S. 238. 

Tenn.—Cockrill v. People’s Sav. 

Bank, 293 S.W. 996, 155 Tenn. 342. 
Va.—Ellis & Myers Lumber Co. v. 

Hubbard, 96 S.E. 754, 123 Va. 481. 
5 aj. p 1190 notes 67, 71. 

14. Wetherell v. Thirty-First St. 
Bldg., etc., Assoc., 39 N.E. 143, 153 
Ill. 361—5 C.J. p 1190 note 72. 

15. Richardson v. Anderson, 72 A. 
485, 109 Md. 641, 130 Am.S.R. 543, 
25 L.R.A.<N.S.) 393—5 C.J. p 1191 
note 75. 

16. Mo.—^Horner v. National Bank of 
Commerce, 41 S.W. 790, 140 Mo. 
225. 

N.T.—In re Hatch, 50 N.E. 49, 155 
N.T. 401, 40 L.R.A. 664, reversing 
47 N.T.S. 850, 22 App.Div. 16. 
Pa.—Meeder v. Goehring, 23 Pa.Su- 
per. 457. 


17. Ky.—^New Farmers, etc.. Bank 
V. Crowe, 82 S.W. 287, 26 Ky.L. 
500. 

Minr.—Martin v, Pillsbury, 23 Minn. 
175. 

Tenn.—^Nolan Bros. Lumber Co. v. 
Dudley Lumber Co., 156 S.W. 465, 
128 Tenn. 11, 46 L.R.A.(N.S.) 62. 
5 C.J. p 1190 note 73. 

18. Carson Nat. Bank of Auburn, 
Neb. V, American Nat. Bank of St. 
Joseph, 34 S.W.(2d) 143, 225 Mo. 
App. 948—5 C.J. p 1190 note 74. 

19. Central Nat Bank, Savings & 
Trust Co. V. Gilchrist, 164 N.E. 
811, 23 Ohio App. 87. 

20. In re Brock, 166 A. 778, 312 Pa. 
7. 

21. In re Brock, 166 A. 782, 312 
Pa. 18. 

22. In re Whitney, 128 N.T.S. 1034, 
144 App.Div. 117, appeal dismissed 
96 N.E. 1134, 202 N.T. 580. 

23. Pratt V. Adams, 7 Paige (N.T.) 

I 615. 

24. Ferguson v. McKey, 216 Ill.App. 
132. 

25. De Soto Trust Co. v. American 
Southern Trust Co., 45 S.W.(2d) 
867, 185 Ark. 37. 

26. John Hibben Dry-Goods Co. v. 
Haley, 50 S.W. 252, 20 Ky.L. 1854. 
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From individTial property 

(1) Where an assignment embrac¬ 
es the property of the firm and of 
one member of the firm, in trust to 
pay his debts and the debts of the 
firm, it must be construed so as to 
give individual property to individ¬ 
ual creditors, and firm property to 
firm creditors.—^Forbes v. Scannell, 
13 Cal. 242. 

(2) Where an assignment conveys 
to the assignee the partnership and 
the individual property of the as¬ 
signors, with a direction to pay tax¬ 
es, assessments, etc., to become due 
on the separate real property, such 
direction is not to be construed that 
such payments are to be made from 
the partnership funds.—^Eyre v. Bee¬ 
be, 28 How.Pr.(N.T.) 333. 

(3) An assignment by partners re¬ 
citing their partnership and their in¬ 
debtedness, as such, does not con¬ 
vey their individual property, and 
therefore a direction to pay rents 
does not apply to rents due from one 
partner individually for his dwelling 
house.—^Mo-rrison v. Atwell, 22 N.T. 
Super. 503. 

27. In re Gilbert, 68 N.W. 863, 94 

Wis. 108. 

28. Ark.—^Bank of Commerce v. 

Bland, 41 S.W. 762, 64 Ark. 226. 
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Variance between assignment and schedule. 
Where there is a variance between the description 
of debts in the schedule and that in the assignment, 
the latter is controlling.29 

§ 159. Rights Acquired by Third Persons 

Th© title of an assignee prevails as against a third 
person without any title. 

The possessory title of an assignee for the bene¬ 
fit of creditors must prevail as against a third per¬ 
son who fails to make out any title to the assets.30 

§ 160. Effect on Pending Actions 

Pending actions may not be affected by an assign¬ 
ment for the benefit of creditors. 

An assignment for the benefit of creditors does 
not operate to impair rights or to change remedies 
under actions commenced before the date of the 
assignment.31 An assignment for the benefit of 
creditors does not prevent the assignor from prose¬ 
cuting in his own name an action previously begun 
by him, where the assignee makes no application 
to be made a party to the action.32 As stated in 
Abatement and Revival § 108, a pending action is not 
abated. 

§ 161. Effect on Proceedings after Assign¬ 
ment 

Notwithstanding an assignment for the benefit of 
creditors, a creditor may sue, and obtain a Judgment 
against, the assignor personally; but he may not obtain 
or enforce a Judgment affecting the assigned property. 

As a right of action is given by law and cannot 
be destroyed by the voluntary act of the debtor,33 
the right of a creditor to maintain an action against 
his debtor and to recover a personal judgment is not 


affected by the latter's voluntary assignment of all 
his property for the benefit of all his creditors,34 
nor is such creditor’s right to proceed to judgment 
defeated because he has filed his claim with the 
debtor’s assignee.35 A judgment obtained in such 
an action is binding on the assignor personally,3<> 
but constitutes no lien on the assigned property, at 
least not until after the creditors have been paid.3'? 
Under some statutes, the court, in a suit brought to 
settle an assigned estate, may enjoin a creditor 
from prosecuting a suit to obtain a judgment which 
affects the assignee or the assigned estate or enforce 
a lien on the assigned estate but may not enjoin a 
creditor from seeking a personal judgment against 
the assignor.38 

§ 162. — Seizure of Property on Judicial 
Process 

a. Liability of property to seizure 

b. Effect on subsequent proceedings 

a. Liability of Property to Seizure 

(1) In general 

(2) By assenting or dissenting creditor 

(3) Surplus 

(1) In General 

Except in a few situations, the most Important of 
which is where the assignment is void or voidable, prop¬ 
erty In the hands of an assignee under an assignment for 
the benefit of creditors is not subject to seizure on 
Judicial process. 

Ordinarily, property in the hands of an assignee 
under a valid assignment for the benefit of cred¬ 
itors is not subject to seizure on judicial process,33 
such as attachment,40 garnishment,4i trustee proc- 


N.Y.—Taylor v. Stevens, 7 How.Pr. 
415. 

Tenn.—^Hightower v. Wray, 61 S.W. 
83, 106 Tenn. 336. 

89. Roberts v. Buckley, 39 N.E. 966, 
145 N.T. 215. 

30, Prince v. McLaugrhlin, (C.C.A. 
Mass.) 16 P.(2d) 886, certiorari de¬ 
nied McLaughlin v. Prince, 47 S.Ct. 
658, 274 U.S. 746, 71 L.Ed. 1327, 
and 47 S.Ct. 763, 274 U.S. 746, 71 
L.Ed. 1341. 

'SI. Minn.—^London, etc., Mortg. Co. 

V. St. Paul Park Imp. Co., 86 N. 

W. 872, 84 Minn. 144. 

Mo.—Lionberger v. Broadway Sav. 

Bank, 10 Mo.App. 499. 

N.T.—^Leavitt v. Tylee, 1 Sandf.Ch. 
207, 

Tenn.—^Pirst Nat Bank v. North 
Alabama Lumber & Manufacturing 
Co.. 18 S.W. 400, 91 Tenn. 12. 

38. Box V, Kelse, 31 P. 973. 5 Wash. 
360. 


33. Central Trust Co. v. D’Arcy, 142 
S.W, 294, 238 Mo. 676. 

34. Acme Harvesting Mach. Co. v. 
Benedict, 190 P. 287, 58 Mont 110 
—5 C.J, p 1191 note 85. 

Where the assignment is void, the 
rule allowing a creditor to sue the 
assignor is especially applicable.— 
Watkins v. Wilhoit 35 P. 646, 4 Cal. 
Unrep.Cas. 450. 

35. Fla.—Cator v. Blount 25 So. 
283, 41 Fla. 138. 

Ind.—^New Albany Mfg. Co. v. Sul- 
zer, 63 N.E. 873, 29 Ind.App. 89. 
Kan.—^Harrison v. Shaffer, 55 P. 881, 
60 Kan. 176. 

Mich.—^Detroit Stove Works v. Os- 
mun, 41 N.W. 845, 74 Mich. 7. 
Minn.—Smith v. St. Paul German F. 

Ins. Co., 57 N.W. 475, 56 Minn. 202. 
5 C.J. p 1191 note 86, 

36. Central Trust Co. v. B’Arcy, 
142 S.W. 294, 238 Mo. 676. 

37. Central Nat. Bank v. Seligman, 
34 N.E. 196, 138 N.T. 435, revers¬ 
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ing 19 N.T.S. 362, 64 Hun 615— 
5 C.J. p 1192 note 88. 

38. Deposit Bank of Smiths Grove 
V. Kirby, 194 S.W. 929, 175 Ky. 700. 

39. Star V, Johnson, (Civ.App.) 44 
S.W.(2d) 429, error refused John¬ 
son V. Star, 47 S.W. (2d) 608, 121 
Tex. 195, affirmed 53 S.Ct 266, 287 

j U.S. 527, 77 L.Bd, 473—5 C.J. p 
I 1192 note 90. 

40. U.S.—Charles Roesch & Sons Co. 
V. Mumford, (N.J.) 230 F. 56, 144 
C.C.A. 354. 

Cal.—^Brainard v. Fitzgerald, 44 P. 
(2d) 336. 

5 C.J. p 1192 note 92—6 C.J. p 210 
note 21 tb] (4). 

Assignment under seal and found¬ 
ed on valuable consideratiJon is valid 
against subsequent attaching credi¬ 
tors.—Cropper v. Gorham, 109 N.E. 
161, 221 Mass. 119. 

41. Brown Shoe Co. v, Shor, (Tex. 
Civ.App.) 66 S.W.(2d) 466, follow¬ 
ed in Endicott-Johnson Corporation 
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ess, or execution.'*^ However, in some instances, 
funds or other property in the hands of an as¬ 
signee for the benefit of creditors is subject to gar¬ 
nishment or other process, as for a debt due the Unit¬ 
ed States,^^ where a dividend has been declared,^® 
where a substituted assignee has in his hands an 
amount due the former assignee for compensation 
and expenses of administration,^® or where the 
assignee is in possession of property owned by a 

third person 47 

Where an assignment for the benefit of creditors is 
void, voidable, or ineffective, a creditor of the as¬ 
signor may cause property in the hands of the as¬ 
signee to be seized on legal process,^^ unless he is 
barred by statute from doing so^^ or the case comes 
within a statute providing that where, for any cause, 
the assignment is declared void, it shall be consider¬ 
ed and treated as a general assignment for the benefit 
of all creditors pro rata and the property shall be 
disposed of and distributed for their benefit under 
the orders and directions of the chancery court.®® 
It has been held on the one hand that the rule is ap¬ 
plicable even though the assignee has taken the 


oath of office, given bond, and entered on the dis¬ 
charge of his duties.®! On the other hand, it has 
been held that, where the assignee has accepted the 
trust and is in possession of the debtor's property, 
the property is not subject to attachment on the 
ground that the assignment is fraudulent and void.®^ 
Lack of acceptance by creditors,®® lack of notice,®^ 
or lack of recording,®® does or does not render the 
rule applicable accordingly as such matter is or is 
not considered essential to the validity and effective¬ 
ness of the assignment. Plaintiff has the burden of 
impeaching the assignment.®® He cannot set up 
the provisions of the federal bankruptcy law for this 
purpose.®*^ 

Proceedings supplementary to execution cannot, 
in some states, be continued after the judgment debt¬ 
or has made an assignment for the benefit of cred¬ 
itors;®® but in other states the assignor may be 
examined in proceedings supplementary to execu¬ 
tion®® and where, prior to the assignment, the judg¬ 
ment creditor has obtained an equitable lien by the 
service of a third party order, a receiver may be 


V. Shor, 56 S.W.(2d) 468—Star v. 
Johnson, (Civ.App.) 44 S.W.(2d) 

429, error refused Johnson v. Star, 
47 S.W.(2d) 608, 121 Tex. 195, af¬ 
firmed 53 S.Ct. 265, 287 U.S. 527, 
77 L.Ed, 473—28 C.J. p 123 note 66, 
p 124 notes 67, 68. 

42. TJ.S.—^Beach v. Viles, (Mass.) 
2 Pet. 675, 7 L.Ed. 559. 

Mass.—^Dewing v. Wentworth, 11 
Cush, 499—Colby v. Coates, 6 Cush. 
55 S—Guild V. Holbrook, 11 Pick. 
101 —Gore V. Clisby, 8 Pick. 555 
—^Dickinson v. Strong, 4 Pick. 57. 
6 C.J. p 1193 note 93. 

43. N.J.—Thomas Wood & Sons v. 
Memelaar, 168 A. 606, 11 N.J.Misc. 
823. 

Wash.—^Hurwitz v. Starwich, 226 P. 
122, 130 Wash. 1—Gilbert v. Mor¬ 
gan Lumber Co. of Toppenish, 151 
F. 785, 87 Wash. 293. 

6 C.J. p 1194 note 17. 

44b XJ. S. V. Langton, (C.C.Mass.) 
26 F.Cas.No.15,560, 5 Mason, 280. 

45. Decoster v. Livermore, 4 Mass. 
101—Jones V. Gorham, 2 Mass. 
375. 

46. Stuckey v. McKibbon, 8 So. 379, 
92 Ala. 622. 

47. Ky.—^Wallace v. Bank, (Ky.) 
116 S.W. 351. 

Me.—^Pogler v. Marston, 22 A. 249, 
83 Me. 396. 

N.H.—^Fellows v. Greenleaf, 43 N.H. 
421. 

28 C.J. p 124 notes 90, 91. 

4a N.H.—Haverhill Shoe Novelty 
Co. V. Leader Shoe Co., 180 A. 242. 
N.Y.—Columbia Department Store v. 


Lander Co., 253 N.T.S. 150, 142 
Misc. 135—Doughty v. Weston, 160 
N.Y.S. 1075, 174 App.Div. 212. 
Okl.—First National Bank of Daw¬ 
son V. Bradshaw, 51 P.(2d) 514. 

5 C.J. p 1194 notes 20, 21, p 1257 
note 37—28 C.J. p 74 note 6, p 
125 note 5. 

49. Pobreslo v. Guaranty Mortg. 

Corporation, 242 N.W. 725, 210 

Wis. 20, affirmed 53 S.Ct. 262, 287 
U.S. 518, 77 L.Ed. 469, and follow¬ 
ed in Hess v. Joseph M. Boyd Co., 
242 N.W. 731, 210 Wis. 38, and 
Klein v. Joseph M. Boyd Co., 242 
N.W. 731, 210 Wis. 37—Mayfield 
Woolen Mills v, Goodrich & Mar- 
tineau Co., 207 N.W. 954, 189 Wis. 
406, followed in I. Fleischer & 
Sons V. Goodrich & Martineau Co., 
207 N.W. 956, 189 Wis. 412, Her¬ 
man Weiss Co. V. Goodrich & Mar¬ 
tineau Co., 207 N.W. 956, 189 Wis. 
413, and Pollack v. Wilhem, 208 
N.W. 800, 190 Wis. 165. 

50. Nelson v. Harper, 182 S.W. 619, 
122 Ark. 39. 

Chancery conrt had no jurisdiction 
over the property in controversy at 
the time the attachments were serv¬ 
ed where the purported deed of as¬ 
signment was in fact suppositious 
and there was no really valid deed 
of assignment executed in good faith 
for the benefit of general creditors 
or, if there was a valid deed of as¬ 
signment, it had not been filed, and 
the assignee had not accepted it, tak¬ 
en possession thereunder, and filed 
a bond and inventory, before the at¬ 
tachments were levied.—Allen v. 
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Wynne Wholesale Grocery Co., 224 
S.W. 739, 145 Ark. 377. 

51. McCord-Brady Co. v. Mills, 56 
P. 1003, 8 Wyo. 258, 46 L.R.A. 737. 
62. Mansfield v. Whatcom First Nat. 
Bank, 32 P. 789, 999, 5 Wash. 665 
—^Hamilton Brown Shoe Co. v. Ad¬ 
ams, 32 P. 92, 5 Wash. 333. 

66. Doughty v. Weston, 160 N.Y.S. 
1075, 174 App.Div. 212—28 C.J. p 
126 notes 10, 11. 

54. Cal.—^Fenton v. Edwards, 58 P. 
320, 126 Cal. 43, 77 Am.S.R. 141, 46 
L.R.A. 832. 

Conn.—Foster v. Mix, 20 Conn. 395. 
Vt.—^Martin v. Potter, 34 Vt. 87— 
Ward V. Morrison, 25 Vt. 593. 

5 C.J. p 1193 note 5. 

55. N.J.—Thomas Wood & Sons v. 
Memelaar, 168 A, 606, 11 N.J.Misc. 
823. 

Va.—Smith v. Smith, 19 Gratt.(60 
Va.) 545. 

5 C.J. p 1193 note 7, p 1194 note 21 
[b]. 

Where recording is a condition 
subsequent, rather than precedent, to 
the vesting of title in the assignee, 
the assignor does not have an at¬ 
tachable interest, after the execu¬ 
tion of the assignment, until after 
the expiration of the time allowed 
by statute for recording.—^Hart v. 
Schencke, (Okl.) 50 P.(2d) 159. 

56. Hecht v. Green, 61 Cal. 269. 

57. Cook V. Rogers, 31 Mich. 391. 
56. State V. Clifford, 204 P. 807, 119 

Wash. 66. 

59. Matter of Rutaced Co., 122 N.Y. 
S. 454, 137 App.Div. 716. 
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appointed after the assignment and the appointment 
will ripen the equitable lien into a legal title which, 
by virtue of statute, will relate back to the date of 
the service of the third party order.®^ 

(2) By Assenting or Dissenting Creditor 

Assigned property is not subject to seizure on process 
sued out by a creditor who has assented to the assign¬ 
ment or even a dissenting creditor, unless the assign¬ 
ment is void against him. 

The assigned property or its proceeds are not sub¬ 
ject to execution or garnishment at the instance of 
a creditor who has accepted or assented to the as¬ 
signment.®^ Despite an intimation to the contrary, 
a nonconsenting creditor will not be permitted to 
defeat the purpose of the assignment by fixing a lien 
on the assigned property by attachment or other 
process®® unless the assignment is void as to him.®^ 

(3) Surplus 

If any of the assigned property or its proceeds can 
be reached by Judicial process, It is only the surplus over 
the amount necessary to carry out the trust. 


The surplus over and above the amount neces¬ 
sary in order to carry out the provisions of the 
trust is generally held to be subject to attachment or 
garnishment,®® but there is some authority to the 
contrary;®® and frequently it is held, without refer¬ 
ence to the value of the property relatively to the 
debts to which, under the terms of the assignment, 
it is to be applied, that such property cannot be 
reached by garnishment.®'^ At any rate, only the 
surplus can be reached and where there is, or will be, 
no surplus, there is nothing on which an attach¬ 
ment, garnishment, or execution can operate.®® Ac¬ 
cording to some authorities, the surplus cannot be 
reached until the assignment proceedings are termi¬ 
nated;®® but other authorities,*^® some of which are 
influenced by special statutory provisions,are to the 
contrary. Where garnishment or trustee process lies 
pending administration of the assignment, the burden 
is on plaintiff to show that a surplus will result and 
that the assignee should be charged.*^2 The assignee's 
answers to interrogatories are considered as true and 


60. Rosen V. Lipshitz, 266 N.T.S. 
797, 149 Miso. 144. 

61> Colo.—McMullin v. Keogh-Doyle 
Meat Co., 42 P.(2d) 463. 

W'ash.—Gilbert v. Morgan Lumber 
Co. of Topenish, 161 P. 785, 87 
Wash. 293. 

62. McMullin V. Keogh-Doyle Meat 
Co„ (Colo.) 42 P.(2d) 463. 

63b Cal.—^Brainard v. Fitzgerald, 44 
P.(2d) 336. 

Tex.—Star v. Johnson, (Civ.App.) 44 
S.W.(2d) 429, error refused John¬ 
son V. Star, 47 S.W.(2d) 608, 121 
Tex. 195, affirmed 53 S.Ct 265, 287 

U. S. 627, 77 L.Ed. 473. 

64. Kan.—^McCord-Norton Shoe Co. 

V. Brown, 289 P. 417, 131 Kan. 19. 
La.—^Painter v. Bank of Osyka, 73 

So. 268, 140 La, 465—Painter v. 
Bank of Osyka, 73 So. 266, 140 La. 
457. 

Mass.—Illinois Watch Case Co. v. 
Cowan-Myers Co., 145 N.E. 432, 250 
Mass. 347. 

5 C.J. p 1193 note 12. 

65. U.S.—^Younkin v. Collier, (C.C. 
Iowa) 47 F. 571. 

Ala.—Price v. Masterson, 35 Ala. 483. 
Cal.—Handley v. Plister, 39 Cal. 283, 
2 Am.R. 449. 

Me.—Thompson v. Shaw, 71 A. 370, 
104 Me. 85. 

Mass.—^Douglas v. Simpson, 121 
Mass. 281. 

N.C.—Gaither v. Ballew, 49 N.C. 488, 
69 Am.D. 763. 

Pa.—^Hubler v. Waterman, 33 Pa. 
414. 

Tex.—Craddock v. Grand, 12 S.W. 
208, 72 Tex. 36. 

Wis.—Jones v. Alford, 73 N.W. 1012, 
98 Wis. 245. 


5 C.J. p 1193 note 99—28 C.J. p 124 
note 92. 

66. Smith V. Millett, 11 R.I. 528— 
28 C.J. p 125 note 93. 

67. Ala.—Belser v. Tuscumbia 

Banking Co., 17 So. 40, 105 Ala. 
514. 

Kan.—Case v. Ingersoll, 7 Kan. 367. 
Mich.—Cook V. Rogers, 31 Mich. 391. 
Minn.—^Lord v. Meachem, 19 N.W. 
346, 32 Minn, 66. 

Mo.—^Woodson v. Carson, 35 S.W. 

1005, 37 S.W. 197, 135 Mo. 521. 
Neb.—Schlueter v. Raymond, 7 Neb. 
281. 

28 C.J. p 124 note 70. 

68. Cal.—Johnston v. Whitehead, 

300 P. 992, 115 Ca].App. 59. 

Wis.—Mayfield Woolen Mills v. 
Goodrich & Martineau Co., 207 N. 

W. 954, 189 Wis. 406, followed in 
I. Fleischer & Sons v. Goodrich & 
Martineau Co., 207 N.W. 956, 189 
Wis. 412, Heiman Weiss Co. v. 
Goodrich & Martineau Co., 207 N. 
W. 956, 189 Wis. 413, and Pollack 
V. Wilhelm, 208 N.W. 800, 190 Wis. 
165. 

28 C.J. p 124 notes 71, 72, p 259 note 
94. 

Alleged assignment without rever¬ 
sion 

Where an alleged assignment is 
regarded as an ordinary sale and 
conveyance, rather than as an as¬ 
signment, and therefore there is no 
reversionary interest in the alleged 
assignor, the property is not subject 
to process as belonging to him.— 
Kenefick v. Perry, 61 N.H. 362, fol¬ 
lowed in Hosmer v, Farley, 27 A. 
223, 67 N.H. 590. 

Application of property 
A garnishee who is the assignee of I 
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certain property for the payment of 
particular debts cannot be compelled 
first to apply to such payment that 
part of the property in his hands 
which cannot be reached by the gar¬ 
nishment process.—Copeland v. 
Weld, 8 Me. 411—Sandford v. Bliss, 
12 Pick.(Mass.) 116—Tucker v. Clis- 
by, 12 Pick. (Mass.) 22—Gore v. Clis- 
by, 8 Pick.(Mass.) 555—^Lupton v. 
Cutter, 8 Pick. (Mass.) 298—28 C.J. 
p 259 note 95. 

68, Mayfield Woolen Mills v. Good¬ 
rich & Martineau Co., 207 N.W. 
954, 189 Wis. 406, followed in I. 
Fleischer & Sons v. Goodrich & 
Martineau Co., 207 N.W. 956, 189 
Wis. 412, Herman Weiss Co. v. 
Goodrich & Martineau Co., 207 N. 
W. 956, 189 Wis. 413, and Pollack 
v. Wilhelm, 208 N.W. 800, 190 Wis. 
165. 

70. U.S.—Younkin v. Collier, (C.C. 
Iowa) 47 F. 571. 

Me.—Thompson v. Shaw, 71 A. 370, 
104 Me. 85. 

Mass.—Douglas v. Simpson, 121 
Mass. 281. 

Tex.—Moody v. Carroll, 8 S.W. 510, 
71 Tex. 143, 10 Am.S.R. 734. 

28 C.J. p 125 note 97. 

71. Ala.—^Price v. Masterson, 35 
Ala. 483. 

Tex.—Carter v. Bush, 15 S.W. 167, 79 
Tex. 29. 

28 C.J. p 125 note 98. 

72. Workers* Credit Union v. Han- 
nula, (Mass.) 188 N.E. 710—28 C. 
J. p 125 note 99. 

There is early authority, however, 
to the effect that the assignee must 
show that the property will be need¬ 
ed in order to satisfy the claims of 
the beneficiaries.—Douglas T. Simp- 
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as binding on plaintiff.*^* 

Where the assent of creditors is necessary to ren¬ 
der the assignment valid and effective as to them, 
a dissenting creditor may sue out appropriate judi¬ 
cial process to reach such part of the assigned prop¬ 
erty or its proceeds as is not needed to satisfy the 
claims of consenting creditors and the costs and ex- ) 
pcnses of executing the assignment but this rule 
applies only where there is a surplus and is of no 
avail where there is no excess or surplus.'^S 

b. Effect on Subsequent Proceedings 

An attachment or other process Improperly levied 
on assigned property is Ineffective and may be dissolved 
or vacated on application of the assignee. 

Judicial process improperly levied on assigned 
property is nugatory as against other creditors 
and the assignee, it is ineffective to create a lien,77 
confer priority,7S or invest the purchaser at an ex¬ 
ecution sale with title or interest.79 However, an 
attachment of assigned property does not defeat the 
right of the attaching creditor to a distributive share 
of the assets.so Proceedings to dissolve the attach¬ 
ment should be taken by the assignee, rather than 
the assignor.si Where the assignee has been dilatory 
in disposing of the property, and, on attachment, 
makes no request that he be allowed to sell the prop¬ 
erty, the court may appoint a receiver for that pur¬ 
pose and tax the cost of the sale to the assets rather 

than to the attaching creditor.^2 


As already stated in section 17 g, a nonassenting 
creditor may gain priority over an assenting credi¬ 
tor by seizure of property on judicial process when, 
and only when, the seizure is prior to the assent or 
acceptance. On attachment or trustee process by a 
dissenting creditor, the trustee is not chargeable for 
sums paid by him to bona fide creditors of the as¬ 
signor prior to the service of the writ of attachment, 
nor is he liable for property returned to the assignor 
prior to the service of the writ, unless the return was 
made with intent to defraud nonassenting creditors.^3 

§ 163. - Subsequent Conveyances and 

Encumbrances 

Conveyances or mortgages executed by the assignor 
subsequent to the assignment are subject thereto. 

Conveyances executed by an assignor subsequent to 
a general assignment by him are subject thereto.^^ 
Mortgagees of trust property whose mortgages are 
executed subsequent to the execution of an assign¬ 
ment for the benefit of creditors have no rights in 
the property, legal or equitable, until the purposes 
of the trust are satisfied.^® 

§ 164. Termination of Trust 

In the absence of a controlling statute or consent of 
all parties, the trust does not terminate until its purposes 
are fulfilled. 

The trust created by an assignment for the benefit 
of creditors terminates the moment the debts are 


son, 121 Mass. 281—Wheelock v. Tut¬ 
tle, 10 Cush.(Mass.) 123—Scott v. 
Ray, 18 Pick.(Mass.) 360—Borden v. 
Sumner, 4 Pick. (Mass.) 265, 16 Am. 
D. 338—28 C.J. p 125 note 1. 

73. Workers’ Credit Union v. Han- 
nula, (Mass.) 188 N.B. 710. 

74. Dunham Bros. Co. v. Gordon, 
(Mass.) 194 N.E. 675—5 C.J. p 1194 
note 13. 

75. Mass.—Sinclair v. Napoli Cafe¬ 
teria, 138 N.B. 327, 244 Mass. 221. 

Tex.—^AronofC v. Barnett, (Civ.App.) 
73 S.W.(2d) 651—Star v. Johnson, 
(Civ.App.) 44 S.W.(2d) 429, error 
refused Johnson v. Star, 47 S.W. 
(2d) 608, 121 Tex. 195, aflarmed 
63 S.Ct 265, 287 U.S. 527, 77 L.Ed. 
473. 

5 C.J. p 1257 note 40. 

76- Commercial Nat. Bank v. Mos- 
ser, 24 N.W. 115, 57 Mich. 386. 

77. Ky.—^Nethercutt v. Herron, 8 S. 
.W. 13, 10 Ky.L. 247. 

Md.—Strauss v. Rose, 59 Md. 525. 

78. Hall V. Conine, (Tex.Civ.App.) 
230 S.W, 823—5 C.J. p 1194 note 
18 . 

Assignment prevails over suhse- 
qnent attachment or execution.—| 


Brainard v. Fitzgerald, (Cal.) 44 P. 
(2d) 336. 

Zntervenang* assignment 
An assignment- executed prior to 
the time of the restoration of an 
attachment which had been vacated 
and the levy thereunder released will 
be prior to such second attachment. 
—Pach V. Gilbert, 27 N.E. 391, 124 N. 
T. 612. 

Foreign assignment 

(1) An assignment executed in a 
foreign jurisdiction may take pre¬ 
cedence over a subsequent domestic 
attachment.—Sortwell v. Jewett, 9 
Ohio 180—^In re McDaniel, 36 A. 567, 
180 Pa. 52—^Long v. Girdwood, 24 A. 
711, 150 Pa. 413, 23 D.R.A. 33—Shel¬ 
don V. Blauvelt, 7 S.E. 593, 29 S. 
C. 453, 13 Am.S.R. 749, 1 L.R.A. 685 
—Martin v. Potter, 34 Vt. 87—5 C. 
J. p 1193 note 8. 

(2) Where both plaintiff and de¬ 
fendant reside in the state where the 
prior foreign assignment was made, 
the assignment will take precedence 
over subsequent garnishment.— 
Deach v. Bradner, (Pa.) 29 A. 292— 
Wing V. Bradner, 29 A. 291, 162 Pa. 
72—Bacon v. Horne, 16 A. 794, 123 
Pa. 452, 2 L.R.A. 355. 
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(3) A foreigrn assignment, valid 
where made, prevails as against a 
domestic garnishing creditor where 
none of the property is within the 
jurisdiction of the court.—^Fenton v. 
Edwards, 58 P. 320, 126 Cal. 43, 77 
Am.S.R. 141, 46 L.R.A. 832—Wales v. 
Alden, 22 Pick. (Mass.) 245. 

28 C.J. p 124 note 89. 

79. Gilbert v. Morgan Lumber Co. 
of Toppenish, 151 P. 785, 87 Wash. 
293—5 C.J. p 1194 note 19. 

SO. Ill.—^Donk V. Alexander, 7 ^N.E. 
672, 117 Ill. 330. 

Wash.—^Anderson v. Risdon-Cahn 

Co., 43 P. 337, 13 Wash. 494. 

81. Mich.—Chandler v. Nash, 5 
Mich. 409. 

Neb.—Smith v. Jones, 25 N.W. 624, 

18 Neb. 481. 

821 Robinson v. Worley, 42 S.W. 95, 

19 Ky.L. 791. 

83. Thompson v. Shaw, 71 A. 370, 
104 Me. 85. 

84. Mo.—^Hatcher v. Winters, 71 Mo. 
30. 

Pa.—^Marks’ Appeal, 85 Pa. 231. 

85. N.Y.—^Briggs v. Davis, 21 N.T. 
674. 

Pa.—^Marks’ Appeal, 85 Pa. 231. 



6 aj.s. 


ASSIGNMENTS FOB BENEFIT OF CBEDIT0B8 § 166 


paid, without any reconveyance of the property.^^ 
On the other hand, it does not terminate until the 
purposes for which it was created are fulfilled. ^7 
While any of the assigned assets remain to he col¬ 
lected for the benefit of persons entitled to share 
in the distribution, the trust cannot be closed and 
the duties of the assignee must continue.^^ Neither 
the assignor nor his assignee, nor both together, can 
defeat the trust.^^ The debtor, having parted with 
the title to his property for the benefit of his credi¬ 
tors, cannot resume that title at his pleasure,^^ nor 
can the assignee reconvey the property^i or its pro- 
ceeds92 to the assignor before payment of all debts, 
unless authorized by statute's qj. order of court 
with the consent of all parties.^^ 

An instrument in the nature of an assignment for 
the benefit of creditors may by its terms become 
inoperative on a specified contingency so as to 
defeat it ab initio.95 

Lapse of time generally, A long lapse of time 
may raise a presumption that the creditors have 
been paid and that the assignor and the assignee 
are discharged from liability.96 

Limitation in instrument. Provisions in the in¬ 
strument of assignment that the trust shall be 
closed within a certain period of time are con¬ 
strued to be directory only.97 

Statutory limitation, A statute providing that 
the trust created by an assignment for the benefit 
of creditors is deemed discharged at the end of 
twenty-five years from the creation of the same 
if the assignment itself contains no different limi¬ 
tation, will, when applicable, be accorded effect. It 
applies to trusts in personal, as well as real, prop¬ 


erty98 and operates retroactively on trusts made 
prior to the passage of the act.9^^ 

§ 165. — Discontinuance by Assent of, 
Creditors 

Proceedings under an assignment for the benefit of 
creditors may be abandoned or terminated by or with the 
assent of the creditors or, under some statutes, a ma¬ 
jority of the creditors. 

The trust created by, or the proceedings under, 
an assignment for the benefit of creditors may be 
terminated or abandoned by or with the consent or 
agreement of the creditors.^ 

By virtue of statute and the effect given there¬ 
to, in some states proceedings under an assignment 
may be discontinued by assent of the majority of 
the creditors, in number and amount, who have 
proved their claims.^ The trust created by the as¬ 
signment is then closed and the assigned estate, 
as far as unadministered, must be treated as though 
no assignment had been made, each creditor hav¬ 
ing the right to proceed against it on the same foot¬ 
ing of right as when the assignment was executed.^ 
A discontinuance of the trust before the expira¬ 
tion of the time allowed by statute for filing claims 
is void because the court cannot judicially know 
before such time that a majority of the creditors 
have given their consent.^ 

§ 166. —- Nonfeasance or Malfeasance of 
Assignee 

The trust will not be allowed to fall by reason of the 
malfeasance or nonfeasance of the assignee. 

Equity will not suffer the trust created by an as¬ 
signment for the benefit of creditors to fail by rea¬ 
son of the malfeasance or nonfeasance of the trus- 


se. Mich.—Quimby v. Uhl, 89 N.W. 
722, 130 Mich. 198. 

-Selden v. Vermilya, 3 N.Y. 525. 
Pa.—^Matter of Latimer, 2 Ashm. 520. 
6 C.J. p 1195 note 27. 
a!7- Ind.—Clark v. Wilson, 77 Ind. 
176. 

Ky.—^Anderson v. Cairo City Nat. 

Bank, 155 S.W. 385, 153 Ky. 268. 
Pa.—^Phillips V. Zerbe Run, etc.. Im¬ 
provement Co., 25 Pa. 56. 

88. Stanford v. Lockwood, 95 N.Y. 
582. 

89. Ky.—Anderson v. Cairo City 
Nat. Bank, 156 S.W. 385, 153 Ky. 
268. 

N.J.—Scull V, Reeves, 3 N.J.Eq. 84, 
29 Am.D. 694. 

Pa.—^Bloom v. Miller, 1 Pa.Dist. 87, 
11 Pa.Co. 620. 

90. Comer v. Tabler, (C.C.Tenn.) 44 
P. 467. 

81- N.Y.—^Briggs V. Davis, 20 N.Y. 
15, 75 Am.D. 363. 


Peu—Truby’s Appeal, 5 A. 664, 1 Pa. 
Cas. 149. 

6 C.J. p 1195 note 33. 

92. Anderson v. Cairo City Nat. 

Bank, 155 S.W. 385, 153 Ky. 268. 
98. Golden’s Appeal, 1 A. 660, 110 
Pa. 581. 

94ta Carver v. Tisinger, 18 N.E. 491, 
46 Ohio St. 56—6 aj. p 1195 note 
36. 

95. Pines v. Eitingon, 147 N.Y.S. 
937, 85 Misc. 437. 

96. Ky.—^Farnsworth v. Doom, 60 S. 
W. 712, 109 Ky. 794, 22 Ky.L. 1491. 

N.Y.—Kip V. Hirsh, 9 N.E. 317, 103 
N.Y. 665—Hoag V. Hoag, 35 N.Y. 
469. 

Pa.—Kichin’s Appeal, 41 A. 480, 187 
Pa. 602—In re Potter, 54 Pa. 465. 
6 C.J. p 1195 note 38. 

97. Shirk v. Trundle, 63 A. 928, 96 
Md. 177. 

Court will not annul trpst where 
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the trustee has not executed it with¬ 
in the time named in the instruments 

—Clark V. Wilson, 77 Ind. 176. 

98w Street v. Post, 188 N.Y.S. 658^ 
197 App.Div. 304. affirming 173 N* 
Y.S. 531, 109 Misc. 228, and affirm¬ 
ed 134 N.E. 573, 232 N.Y. 563—In 
re Gallaudet, 222 N.Y.S. 565, 29 
Misc. 751—5 C.J. p 1195 note 41. 

99. Kip V. Hirsh, 9 N.E. 317, 103 N. 
Y. 665, following Bellinger v. Sha¬ 
fer, 2 Sandf.Ch. 293. 

1. Pinch V. Watson Inv. Co., 42 S.W. 
(2d) 214, 184 Ark. 312—5 C.J. p 
1196 notes 47. 48. 

a Armour v. Gold, 56 N.E. 1102, 185 
Ill. 34—Terhune v. Kean, 40 N.1L 
481, 165 Ill. 506. 

3, Kelley v. Leith, 62 N.B. 7, 176 IlL 
' 311—5 C.J. p 1196 note 50. 

4. Higinbotham v. Chicago Titles 
etc., Co., 54 N.E. 1012, 182 IlL 68—B 
C.J. p 1196 note 51. 
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tee named in the deed.5 The facts in a particular 
case may indicate that the trustee abandoned, not 
the trust plan, but the method or form of executing 
it« 

§ 167. - Reopening Trust 

The trust may be reopened for the administration 
of assets discovered after the discharge of the assignee. 

An assignee who has been discharged as such 
may be allowed to have the trust estate opened and 
permitted to administer on assets discovered after 
his discharge.7 

§ 168. Surplus or Property Left in Hands of 
Debtor 

The assignor is estopped to claim the residue or sur¬ 
plus where he has created a trust therein for third per¬ 
sons. Where the assignment covers only part of the 
debts, any surplus is subject to the claims of creditors 
generally. 

As stated in section 397 infra, any surplus re¬ 
maining in the hands of the assignee after pay¬ 
ment of debts and costs of administration reverts, 
by operation of law, to the assignor. An assignor 
is estopped to claim any part of the assigned prop¬ 
erty, where he has not only made the assignment 
for the benefit of creditors, but has also instruct¬ 
ed the trustee to hold the residue of the property 
in trust for designated persons.^ 

Any surplus after payment of enumerated debts 
is subject to the claims of creditors generally.^ 

§ 169. Foreign Assignments and Extraterri¬ 
torial Effect of Assignments 

An assignment, valid where made, will be recog¬ 
nized tn another Jurisdiction and held to pass property 
there unless it is opposed to the public policy of such ju¬ 
risdiction, Is injurious to creditors residing there, or pur¬ 


6 C.J.S. 

ports to convey real property and does not conforni to 
the laws relating thereto. 

As judicially noted,the operation of voluntary 
assignments on property situated in other states, 
and the extent to which the courts of other states 
will go in recognizing and enforcing such assign¬ 
ments, especially where the rights of creditors of 
different states are conflicting, have been subjects 
of much discussion by the courts. When tested 
by the laws of the state where it is made, an as¬ 
signment is found to be valid, ordinarily its validity 
will be recognized on the ground of comity, and 
the instrument will be held to pass property in 
another jurisdiction,provided it is not opposed 
to the laws or public policy of such other juris¬ 
diction and is not prejudicial to creditors residing 
therein.i2 This is true as to personal property.i^ 
On the other hand, the general principle of law 
that the title to, and disposition of, real property 
are exclusively subject to the laws of the state 
wherein it lies, which alone can prescribe the mode 
whereby the title can be passed from one person 
to another, is applicable to the transmission of title 
by an assignment for the benefit of creditors 
and a deed of assignment is not effectual to con¬ 
vey the title to real property in another state, un¬ 
less executed and recorded in conformity with the 
laws of the latter state.^^ However, where an as¬ 
signment is good at common law, and its execu¬ 
tion is in conformity with the statutes of the state 
where made, as well as with those of another 
wherein part of the assigned real estate is situated, 
a trust is created which the courts of the latter 
state will enforce, even though all of the steps pre¬ 
scribed by its statutes for the administration of an 
assigned estate are not followed, when the rights 
of no citizen of the state are jeopardized, and the 
controversy is wholly between nonresident credi- 
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5. Bertenshaw v. Klag, 231 P. 73, 
117 Kan. 176—5 C.J. p 1196 note 
43. 

6. White V. Pacific Southwest Trust 
& Savings Bank, (C.C.A.Cal.) 9 P. 
(2d) 650, affirmed in part and re¬ 
versed in part on other grounds 
Johns V. United Bank & Trust Co. 
of California, 15 P.(2d) 300, certi¬ 
orari denied Johns v. Pacific South- 
w.est Trust & Savings Bank, 47 S. 
Ct 457, 273 U.S. 753, 71 L.Ed. 875, 
and Johns v. United Bank & Trust 
Co., 47 S.Ct 457, 273 U.S. 753, 71 
L.Ed. 874. 

7. St George's Church Soc. v. 
Branch, 25 S.W. 218, 120 Mo. 226— 

. Bt Louis Trust Co. v. Vincent, 77 

^=^o.App. 76. 

a HfBhode Island Hospital Trust Co. 
V. Granger, 155 A. 358, 51 B.I. 401. i 


9. Quimby v. Uhl, 89 N.W. 722, 130 
Mich. 198—5 C.J. p 1257 note 41. 

10. Security Trust Co. v. Dodd, 
(Minn.) 19 S.Ct 545, 173 U.S. 624, 
43 L.Ed. 835. 

11. U.S.—Galbraith v. Kline, (D.C. 
Mont.) 7 P.(2d) 682. 

Alaska.—Schoenwald v. McDonald, 5 
Alaska 442. 

5 C.J. p 1166 notes 4, 6—28 C.J. p 124 
notes 78, 80. 

13. U.S.—Galbraith v. Kline, (D.C. 
Mont) 7 P.(2d) 682—Van Schaick 
V. Parsons, (D.C.Mont) 11 F.Supp. 
654. 

Ala.—T. L. Brown & Co. v. Tisho¬ 
mingo Banking Co., 76 So. 971, 200 
Ala. 613. 

Alaska.—Schoenwald v. McDonald, 5 
Alaska 442. 


5 C.J. p 1166 note 5—28 C.J. p 124 
note 79. 

13. Judd V. J, W. Forsinger Co., 186 
A. 525, 117 N.J.Law 35—5 C.J. p 
1168 note 20, p 1169 note 21. 

Credits and choses in action.—Judd 
V. J. W. Forsinger Co., 186 A. 525, 
117 N.J.Law 35—5 C.J. p 1170 note 
28. 

Property on high seas.—Crapo v. 
Kelly, (N.Y.) 16 Wall.(U.S.) 610, 21 
L.Ed. 430—Moore v. Willett, 35 Barb. 
(N.Y.) 663. 

14. Kirkendall v. Weatherley, 109 N. 
W. 757, 77 Neb. 421, 9 L.R.A.(N.S.) 
615—5 C.J. p 1167 note 12. 

15. T. L. Brown & Co. v. Tishomingo 
Banking Co., 76 So. 971, 200 Ala. 
613—5 C.J. p "168 note 15. 
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tors of the assignor.^® An assignment which con¬ 
forms to the lex rei sitae is effectual to pass title 
to the real property, although it is void under the 
laws of the state where made.17 

Necessity and effect of possession by assignee, 
A voluntary assignment for the benefit of all cred¬ 
itors will pass a debt due the assignor by a resident 
of a foreign state, and thereby defeat a subsequent 


attaching creditor of the assignor in the foreign 
state, where the evidence of the debt is delivered 
to the assignee, even though no notice is given to 
the debtor but the rule is otherwise where the 
assigned property has not passed into the assignee's 
possession,at least where there are domestic at¬ 
taching creditors,20 unless the jurisdiction is one in 
which actual delivery to the assignee is not neces¬ 
sary to pass title.2i 


VI. APPOINTMENT, QUALIFICATION, AND TENURE OP ASSIGNEE 


§ 170. Appointment 

In the absence of a statute providing otherwise, the 
debtor may select the assignee. In making the appoint¬ 
ment, good faith Is necessary; but lack of formality Is 
not fatal. 

Except in states wherein there are statutes re¬ 
quiring the sheriff to be named as assignee^^ or 
allowing the creditors to choose the assignee, 
the right of a debtor to select his own assignee 
without the consent of his creditors has been gen¬ 
erally admitted,24 although the propriety of rec¬ 
ognizing such a right has been questioned.25 To 
prevent the abuse of the right, and to avoid its 
being made a convenient instrument of fraud, the 
utmost good faith is required of the debtor in the 
selection of the assignee.^® 

The failure to make a formal appointment or 
name an assignee in the deed of assignment is not 
fatal.27 The assignment is not avoided by a failure 
to give notice of the appointment in newspapers.^s 

Where the appointment is made or approved by 
the court, its order is not subject to collateral at¬ 


tack,29 and, in some jurisdictions, it is not subject 
to appeal.30 

§ 171. Competency 

The person selected as assignee should not be legally 
Ineligible nor so unfit physically, mentally, morally, or 
financially as to Indicate conclusively a fraudulent pur¬ 
pose of the assignor to retain control of the assigned 
property. 

In choosing an assignee for the benefit of credi¬ 
tors a competent person must be selected that 
is, the assignee should be physically and mentally 
qualified to perform his duties, and of such charac¬ 
ter and financial standing as to assure the con¬ 
fidence of the creditors.S2 However, a presump¬ 
tion of competency may sometimes arise under the 
circumstances of the case;^^ and the selection of 
an assignee who can neither read nor write does 
not necessarily show that he was selected by the 
assignor for the fraudulent purpose of retainih ;* 
control of the assigned property, but is strong evi 
dence of fraud.^^ The same is true of the selec 
tion of an assignee who is unfit to attend to busi- 


10. Memphis Sav. Bank v. Houch- 
ens, (Ark.) 115 F. 96, 52 C.C.A. 176. 

17. Attleboro First Nat. Bank v, 
Hughes, 10 Mo.App. 7—5 C.J. p 
1168 note 19. 

18. Union Sav. Bank, etc., Co. v. In¬ 
dianapolis Lounge Co., 47 N.E. 846, 
20 Ind.App. 325. 

19. Rice V. Courtis, 32 Vt. 460, 78 
Am.D. 597—5 C.J. p 1172 note 48. 

ao. Smith V. Lamson, 56 N.E. 387, 
184 Ill. 71, affirming 82 Ill.App. 
466. 

21. Carter-Battle Grocer Co. v. Jack- 
son, 45 S.W. 615, 18 Tex.Civ.App. 
353. 

22. Kirkendall v. Weatherley. 109 N. 
W. 757, 77 Neb. 421, 9 L.R.A.(N.S.) 
515. 

23. Brigel v. Starbuck, 34 Ohio St. 

280. 

24 . Ky.—Repplier v. Buck, 5 B.Mon. 

» 6 . 


N.T.—^Webb v. Daggett, 2 Barb. 9— 
Cram v. Mitchell, 1 Sandf.Ch. 251. 
Pa.—^Wilt V. Franklin, 1 Binn. 502, 2 
Am.D. 474. 

5 C.J. p 1196 note 55. 

25. Mo,—Thomas v, Reynolds, 6 Mo. 
462. 

N.T.—^Webb v. Daggett, 2 Barb. 9— 
Cram v. Mitchell, 1 Sandf.Ch. 251. 
Pa.—Burd v. Smith, 4 Dali. 76, 1 L. 
Ed. 748. 

2i6. Mich.—^Angell v. Rosenbury, 12 
Mich. 241. 

Minn.—Guerin v. Hunt, 6 Minn. 376. 
N.T.—^Webb v. Daggett, 2 Barb. 9. 

27. U.S.—Tompkins v. Wheeler, 

(Ky.) 16 Pet 106, 10 L.Ed. 903. 

Iowa.—^Burrows v. Lehndorff, 8 Iowa 
96. 

28. Brown Shoe Co. v. Shor, (Tex. 
Civ.App.) 56 S.W.(2d) 466, follow¬ 
ed in Endicott-Johnson Corporation 
V. Shor, 56 S.W.<2d) 468. 
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29. Turner v. New Farmers' Bank, 
43 S.W. 721, 102 Ky. 473, 19 Ky.L. 
1522. 

30. Brigel v. Starbuck, 34 Ohio St. 
280. 

31. De Ruyter v. St. Peter’s Church, 
3 N.T. 238—Cram v. Mitchell, 1 
Sandf.Ch. (N.T.) 251. 

32. Mich.—Jennings v. Prentice, 39 
Mich. 421—^Angell v. Rosenbury, 12 
Mich. 241. 

Minn.—Guerin v. Hunt, 6 Minn. 375. 
Pa.—Wilt V. Franklin, 1 Binn. 502, 2 
Am.D. 474. 

5 C.J. p 1197 note 65. 

33. Ind.—^Union Sav. Bank, etc., Co. 
V. Indianapolis Lounge Co., 47 N. 
E. 846, 20 Ind.App. 325. 

Wis.—Standard Paper Co. v. Kraut- 
hoefer, 61 N.W. 764, 89 Wis. 168. 

34. Minn.—Guerin v. Hunt 6 Minn. 
375. 

N.Y.—Cram v. Mitchell, 1 Sandf.Ch. 
251. 

5 C.J. p 1197 note 67. 
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ness because of intemperate habits,blindness,^® 
or disease.s^ In some cases, it has been held that 
the fact that the assignee is a man of no means 
will not render the assignment void, where he is 
a man of good character and familiar with the busi¬ 
ness but, in a number of cases, it has been held 
that the selection of an insolvent assignee, while 
not conclusive evidence of fraud, yet may be in¬ 
dicative of such an intent.^9 Indeed, it may be 
stated as a general rule that the appointment of an 
unfit assignee, as distinguished from one legally 
incapable, is a badge of fraud but does not, ipso 
facto, render the assignment void.^® However, 
where it appears that the assignor’s intention in 
selecting an incompetent assignee was to allow him¬ 
self to retain control of the property, the assign¬ 
ment will be declared void**^^ 

An assignment may run to a single individual 
as assignee or to several assignees.^2 

Fitness or eligibility of particular persons. The 
persons who may be selected to act as assignees 
include attorneys at law,^^ a clerk of the assignor, 
a sheriff,^5 a clerk of court,^® a debtor of the as¬ 
signor,and a joint debtor with the assignor.*^^ 

Although there is no rule prohibiting an assignor 
from selecting one of his relatives as assignee,^^ 
such a selection is open to suspicion^^ and may be 
considered with other circumstances in determining 
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whether the assignment was made with fraudulent 
intent.5i 

The fact that the assignee is not a creditor will 
not invalidate the assignment but it is permissi¬ 
ble, and often desirable, that the assignee be a gen- 
eral53 or preferred®^ creditor, provided, in some 
jurisdictions, such creditor release his claim against 
the estate,^^ and, in others, the remaining creditors 
assent to the appointment.56 

At common law, a married woman, on account 
of her disabilities, cannot be selected as assignee.^7 

Under some statutes, trust companies, on com¬ 
pliance with certain conditions, are authorized to 
act as assignees.5S 

A partnership may be selected as assignee by its 
firm name without mentioning the names of the in¬ 
dividual partners. 5 9 

Unless it is provided otherwise by statute,®® a 
nonresident of the state wherein the assignment 
was executed may be chosen to execute the trust 
but the selection of a nonresident who lives at so 
great a distance from the property that he is un¬ 
able to attend personally to the management of the 
estate may be considered, in connection with other 
circumstances, to determine whether the assign¬ 
ment was made with a fraudulent intent.®^ A stat¬ 
ute providing that the assignee shall be a resident 


35. Clark v. Groom, U IlL 316—5 C. 
J. p 1197 note 68. 

33. Cram v. Mitchell, 1 Sandf.Ch.(N. 
T.) 251. 

37. Currie v. Hart, 2 Sandf.Ch.(N, 
T.) 353. 

38. U.S.—In re Walker, (D.C.Miss.) 
29 F.Cas.No.17.063, 18 NatBankr. 
Reg. 56. 

Ill.—Clark V. Groom, 24 Ill. 316. 

Miss.—Chambers v. Meaut, 6 So. 465, 
66 Miss. 625. 

N.T.—^Pearce v. Beach, 12 How.Pr. 
404. 

39. Clark v. Groom, 24 Ill. 316—5 C. 
J. p 1197 note 72. 

40. McKibbin V. Ellingson, 69 N.W. 
1003, 68 Minn. 205, 49 Am.S.R. 499 
—5 C.J. p 1198 note 99. 

41. Guerin v. Hunt, 6 Minn. 875. 

42. TJ.S.—^Muller v. Norton, (Tex.) 
10 S.Ct 147, 132 U.S. 501, 33 L.Bd. 
397, 

Mo.—^Douglass v. Cissna, 17 Mo.App. 
44. 

N.J.—Scull V. Reeves, 8 N.J.Eq. 84, 
29 Am.D. 694. 

N.Y.—^Moir V. Brown, 14 Barb. 39. 

43. Colo.—Tucker v. Parks, 1 P. 427, 

7 Colo. 62. 


Vt.—^Hilliard v. Burlington Shoe Co., 
66 A. 283, 76 Vt. 57. 

5 C.J. p 1197 note 74. 

44. U.S.—In re Walker, (D.C.Miss.) 
29 F.Cas.No.17,063, 18 NatBankr. 
Reg. 56. 

N.T.—^Pearce v. Beach, 12 How.Pr. 
404. 

45. San Jose First Nat. Bank v. 
Menke, 60 P. 675, 128 Cal. 103. 

46. Brahmstadt v. McWhirter, 2 N. 
W. 232, 9 Neb. 6, 31 Am.R. 396— 
5 C.J. p 1197 note 77. 

47. Ex parte Conway, 4 Ark. 302. 

48. Wooster v. Stanfield, 11 Iowa 
128. 

49. City Nat. Bank v. Bridgers, 38 
S.B. 888, 128 N.C. 322—5 C.J. p 1198 
note 88. 

50. Davis v. Schwartz, (Iowa) 15 S. 
Ct 237, 155 U.S. 631, 39 L.Ed. 289. 

51. . Cram v. Mitchell, 1 SandtCh. 
(N.Y.) 251—Van Nest v. Yoe, 1 
Sandf.Ch.(N.Y,) 4. 

52. Ky.—^Ripplier v. Buck, 5 B.Mon, 
96—U. S. Bank v. Huth, 4 B.Mon. 
423. 

La.—^Layson v. Rowan, 7 Rob. 1. 
Pa.—Wilt V. Franklin, 1 Binn. 502, 2 
Am.D. 474. 

Va.—Johnston v. Zane, 11 Gratt.(52 
Va.) 652. 

132$^: 


53. Farwell v. Cohen, 28 N.B. 36, 32 
N.E. 893, 138 Ill. 216, 18 L.R.A. 281 
—6 C.J. p 1197 note 82. 

54. Miss.—Taylor v. Watkins, 13 So. 
811. 

N.Y.—Shultz v. Hoagland, 85 N.Y. 
464. 

55. Ingraham v. Geyer, 18 Mass. 146, 
7 Am.D. 132—Widgery v. Haskell, 
6 Mass. 144, 4 Am.D. 41. 

56. Farrar v. Powell, 44 A. 344, 71 
Vt 247. 

57. T. T. Haydock Carriage Co. v. 
Pier, 43 N.W. 502, 74 Wis. 582. 

58. Roane Iron Co. v. Wisconsin 
Trust Co., 74 N.W. 818, 99 Wis. 273, 
67 Am.S.R, 856. 

59. Douglass V. Cissna, 17 Mo.App, 

44. 

60. Haverhill Shoe Novelty Co. v. 
Leader Shoe Co., (N.H.) 180 A. 242 
—5 C.J. p 1198 note 97. 

61 . U.S.—^Bachrack v. Norton, 
(Tex.) 10 S.Ct 106, 132 U.S. 337, 33 
L.Ed. 377. 

N.Y.—Cox V. Platt 32 Barb. 126. 

5 C.J. p 1198 note 96. 

62. Mich.—Baldwin v. Buckland, 11 
Mich. 389. 

N.Y.—Cram v. Mitchell, 1 Sandf.Ch. 
251—Van Nest v. Yoe, 1 SandtCh. 

4. 
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of the county in which the assignor resides is di¬ 
rectory, rather than mandatory, and a iioncompli- 
ance therewith does not avoid the assignment.®^ 

§ 172. Acceptance or Renunciation 

A renunciation of the trust by the assignee does not 
impair the trust attached to the property nor affect the 
beneficial interest acquired by the creditors. 

Questions relating to the acceptance of the trust 
by the assignee are discussed in section 16 supra. 
Before any steps have been taken by creditors, the 
assignee may renounce the trust and restore the 
property to the assignor without making himself 
individually liable; but such renunciation does not 
impair the trust attached to the property.®^ After 
the assignee has accepted the trust, his renuncia¬ 
tion thereof does not affect the beneficial interest 
acquired by the creditors or cause the legal estate 
to revest in the assignor;®® and in one state it is 
ineffectual, without an order of court, to divest the 
trustee of the duties and responsibilities of the of¬ 
fice.®® 

§ 173. Oath 

A failure of the assignee to take an oath required by 
statute does not defeat the assignment or the title of 
the assignee. 

While the courts take note of statutory require¬ 
ments that the assignee shall take an oath faith¬ 
fully to perform his duties before entering on the 
discharge of the same,®^ they hold that a failure 
to take the oath does not defeat the trust®® nor 
divest the assignee of his title.®® However, there 
is some early authority to the effect that title to 
the property assigned does not pass until the as¬ 
signee takes oath.*^® 


§ 174. Bond 

a. Necessity 

b. Contents and execution 

c. Sureties 

d. Approval 

e. Filing and notice 

a. Necessity 

There are divergent holdings as to the effect of the 
failure of the assignee to give a bond required by statute. 

Statutes providing that a bond shall be given by 
the assignee for the faithful performance of his 
duties will, of course, be considered by the courts 
and the same is true of a statute providing that, 
where a trust company is the assignee, the court 
in its discretion need require no further bond or 
security other than the securities deposited with 
the secretary of state.*^^ Such statutes are not 
retroactive in effect.*^® The bend which they re¬ 
quire is for the benefit of all who are entitled to 
share in the assets and its purpose is to pro¬ 
tect the assignor and the creditors.*^® 

An assignment is not void on its face because 
it does not require the assignee, a man of little 
means, to give bond;^® but a provision in an as¬ 
signment allowing the first preferred creditors the 
right to determine whether the assignee shall give 
a bond has been held to be strong evidence of 
fraud, although not sufficient to authorize the court 
to declare the assignment fraudulent per se.77 
As to the effect of a failure to give bond on the 
validity of the assignment, the passing of title, and 
the power of the assignee to execute the trust, it 
has been variously held that: The assignment is*^® 
or is not*^® void; the assignee has no title to the 
assigned property;®® the title of the assignee is 


G3. U.S.—^In re Freeman, (C.C.A. 

Tex.) 35 F.(2d) 952. 

Tex.—^Foreman v. Burnette, 18 S.W. 

756, 83 Tex. 396. 

5 C.J. p 1198 note 97 [b]. 

OSj. Robertson v. Desmond, 57 N.B. 
335, 62 Ohio St. 487. 

65. Seal v. DufCy, 4 Pa. 274, 45 Am. 
D. 691. 

66. Brennen v. Willson, 71 N.T. 502, 
4 Abb.N.Cas. 279—Thatcher v. Can- 
dee, 4 Abb.Dec.(N.T.) 387. 

67. Ky.—^Bank of Commerce v. 
Payne, 8 S.W. 866, 86 Ky. 446, 10 
Ky.L. 43. 

N.T.—^Rockwell v. Brown, 42 How.Pr. 
226, reversed on other grounds 64 
N.T. 210. 

5 C.J. p 1199 note 11. 

68. Levy v. B. Bamberger & Co., 1 
Ky.Op. 533—5 C.J. p 1199 note 12, 

68. Bank of Commerce v. Payne, 8 
S.W. 856, 86 Ky. 446, 10 Ky.L. 43— 
6 C.X p 1199 note 14. 


70. Hoag V. Hoag. 35 N.T. 469— 
5 C.J. p 1199 note 13. 

71. Ark.—^Brown v, Wilkes, 241 S. 
W. 383, 153 Arlc 645. 

N.J.—Thomas Wood & Sons, Inc. v. 
Memelaar, 168 A. 606, 11 N.J.Misc. 
823. 

5 C.J. p 1199 note 16. 

72. Roane Iron Co. v. Wisconsin 
Trust Co., 74 N.W. 818, 99 Wis. 273, 
67 Am.S.R. 856. 

73. Walgamot v. Davis, 6 Gill (Md.) 
483. 

74. stone v. Hart, 66 S.W. 191, 23 
Ky.L. 1777. 

75. Munro v. Meech, 54 N.W. 290, 94 
Mich. 696—5 C.J. p 1200 note 29. 

76. In re Walker, (D.C.Miss.) 29 F. 

Cas.No.17,063, 18 Nat.Bankr.Reg. 

56. 

77. Hill V. Agnew, (D.C.Miss.) 12 
F. 230. 

78. Toughiogheny & Ohio Coal Co. 
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V. Anderson, 152 N.W. 1025, 186 
Mich. 340—5 C.J. p 1200 note 26. 

79. U.S.—^In re Freeman, (C.C.A. 

Tex.) 35 P.(2d) 952. 

Kan.—Bertenshaw v. Klag, 231 P. 73, 
117 Kan. 176, distinguishing Dud¬ 
ley V. Whiting, 10 Kan. 47. 

N.T.—In re Berman, 160 N.T.S. 79, 
173 App.Div. 689—Wasserman v. 
Raynor's Pur Corporation, 244 N. 
T.S. 110, 137 Misc. 872. 

Tex.—^Newman v. Clement, (Civ. 

App.) 70 S.W. (2d) 789. 

Wis.—^Pobreslo v. Guaranty Mortg. 
Corporation, 242 N.W. 725, 210 Wis. 
20, affirmed 63 S.Ct. 262, 287 U.S. 
618, 77 L.Ed. 469, followed in Hess 
V. Joseph M. Boyd Co., 242 N.W. 
731, 210 Wis. 38, and Klein v. Jo¬ 
seph M. Boyd Co., 242 N.W. 731, 
210 Wis. 37. 

5 C.J. P 1200 note 27. 

BO. In re Kimball, (D.C.N.J.) 14 P. 
Cas.No.7,771, 1 N.J.Law J. 230—5 
C.J. P 1200 note 25. 
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not impaired, affected, or divested the assignee 
cannot legally begin the discharge of his duties 
the acts of the assignee done in pursuance of the 
assignment are not invalid the assignee has no 
power or authority to sell, dispose, or convert to 
the purposes of the trust any of the assigned prop¬ 
erty the assignee may take possession of the 
propertySS and take such steps as are necessary 
to protect it;^^ and that the assignee may^? or 
may not^s bring suit. 

b. Contents and Execution 

To constitute a sufficient statutory bond, a bond 
must comply substantially with statutory requirements; 
but a bond which is insufficient under a statute may be 
valid as a common-law bond. 

The bond of an assignee must contain a penal 
clause,^^ running to the proper person and com¬ 
plying substantially with the statutory require¬ 
ment However, a bond insufficient under the 
statute may be valid as a common-law bond.^l 
The bond may be either joint, or joint and sev¬ 
eral, where the statute does not specifically direct 
one in such manner as to exclude the other.^^ 
Amount The bond should be for twice the ap¬ 
praised value of the property assigned or such other 
amount as is prescribed by statute.93 There is 
authority, both statutory and otherwise, for an in¬ 
crease or a reduction in the amount of the bond, 
in case the circumstances make such a change nec¬ 


essary and an additional bond may be required 
in a proper case.^5 

Signature, The bond must be signed by the as¬ 
signee.^® The erasure of the signature of one of 
the sureties, where it is not shown to have been 
done with fraudulent intent, does not affect the 
validity of the bond.®^ 

c. Sureties 

statutory provisions control In determining whether 
a surety may be a trust company or must be a free¬ 
holder. 

When required by statute, sureties must not only 
be freeholders,^® but must also show by affidavit 
that they are such,®® and that they are financially 
responsible.! On the other hand, when allowed by 
statute, a trust company^ authorized to do business 
within the state® may be a surety. 

d. Approval 

A substantial compliance with statutory requirements 
as to approval of the bond is sufficient. 

In some jurisdictions the approval of the bond 
of the assignee by the court or the clerk thereof 
is, or under former statutes was, necessary to the 
completion of the assignment^ and the passing of 
title;® and in some cases it has been held that it 
must be approved by the assignor.® A substantial 
compliance with the statutory requirements as to 


fflm Kan.—^Bertenshaw v. Klag, 231 
P. 73, 117 Kan. 176. 

N.J.—Thomas VTood & Sons, Inc, v. 
Memelaar, 168 A. 606, 11 N.J.Misc. 
823. 

N.Y.—^In re Berman, 160 N.Y.S. 79, 
173 App.Div. 689—-Wasserman v. 
Raynor’s Fur Corporation, 244 N. 
Y.S. no, 137 Misc. 872. 

82. Ark,—^Falconer v. Hunt, 39 Ark. 

68 . 

Ga.—Anthony v. Price, 17 S.E. 1024, 
92 Ga. 170. 

Ind.T.—^Westchester F. Ins. Co. v. 
Blackford, 51 S.W. 978, 20 Ind.T. 
370. 

Ky.—^Johnson v. Parker, 4 Bush 149. 
5 C.J. p 1199 note 21. 

83. In re Freeman, (C.C.A.Tex.) 35 
F.(2d) 952. 

84. Cal.—Carlson v. Kolb’s Bakery, 
14 P.(2d) 867, 126 Cal.App. 477. 

N.Y.—Columbia Department Store v. 
Lander Co., 253 N.Y.S. 150, 142 
Misc. 135. 

5 C.jr. p 1199 note 22. 

85. Easton v. Durland's Riding 
Academy Co., 40 N.Y.S. 283, 7 App. 
Div. 288—5 C.J. p 1200 note 23. 

86. Sibley v. Prescott Ins. Co., 23 N. 

W. 473, 57 Mich. 14. ] 


87. Pa.—^Marietter v. Hardware Co., 
43 Pa.Co. 4. 

Tex.—^Newman v. Clement, (Civ. 
App.) 70 S.W.(2d) 789. 

Foreign assignee.—Salyer v. Bles¬ 
sing, 152 S.W. 275, 151 Ky. 459. 

83, Brown v. Wilkes, 241 S.W. 383, 
153 Ark. 545—5 C.J. p 1199 note 
21 [a]. 

89. Stannard v. Youmans, 75 N.W. 
1002, 100 Wis. 275. 

90- Bates v. Simmons, 22 N.W. 335, 
62 Wis. 69, followed in McNair v. 
Rewey, 22 N.W. 339, 62 Wis. 167. 

91- Andrews v. Ford, 17 So. 446, 106 
Ala. 173—5 C.J. p 1201 note 32. 

98- People v. White, 28 Hun (N.Y.) 
289. 

93, Mich.—Munson v. Ellis, 25 N.W. 
305, 58 Mich. 331. 

R.I.—Earle v. Millard, 2 R.I. 517. 

5 C.J. p 1201 note 36. 

94, N.M.—Schofield v, Folsom, 38 P. 
251, 7 N.M. 601. 

Wis.—^Farwell v. Gundry, 9 N.W. 11, 

. 62 Wis. 268. 

95, Ill,—^Moulding v. Wilhartz, 58 N. 
E. 189, 169 Ill. 422, affirming 67 
Ill.App. 659. 

Tenn.—^Faust v. Levy, 4 Lea 320. 

5 C.J. p 1201 note 39. 
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96. John V. Farwell Co. v. Arthur, 
67 N.W. 20, 93 Wis. 56—5 C.J. p 

1201 note 33. 

97. Rollins v. Humphrey, 73 N.W. 
331, 98 Wis. 66. 

Necessity of explanation of erasure 
of surety’s signature in order to 
admit bond in evidence see Alter¬ 
ation of Instruments § 25. 

98. Klauber v. Charlton, 3 N.W. 443, 
47 Wis. 564. 

99. Auley V. Osterman, 25 N.W. 657, 
26 N.W. 668, 65 Wis. 118—5 C.J. p 

1202 note 64. 

1. Smith V. McCulloch, 42 Wis. 564 
—Churchill v. Whipple, 41 Wis. 
611, distinguishing Hutchinson v. 
Brown, 33 Wis. 465—5 C.J. p 1202 
note 56. 

9. Miller v. Matthews, 40 A. 176, 87 
Md. 464. 

3. McCuaig v. City Sav. Bank, 69 
N.W.- 500, 111 Mich. 356. 

4. Perry v. Stephens, 13 S.W. 984, 
77 Tex. 246—Marsalis v. Oglesby, 
1 Tex.App.Civ.Cas. $ 256—5 C.J. 
p 1201 note 40. 

5. Peo. V. Colerick, 34 N.W. 683, 
67 Mich. 362—5 C.J. p 1201 note 41. 

6. Peo. V. Colerick, supra. 
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approval is generally deemed sufficient^ It is not 
necessary that the approval be indorsed on the 
bond.® 

e. Filing and Notice 

The authorities are not agreed as to the effect of a 
noncompliance with statutory provisions requiring the fil¬ 
ing of the assignee's bond. 

There should be a compliance with statutes re¬ 
quiring the filing of the bond of the assignee and 
prescribing the time,^ office, and placebo therefor. 
However, it will be presumed that the bond was 
filed at the time of the making of the assignment, 
under a statute so requiring, although the filing 
mark on the bond shows only the day of the 
month.ii Also, the failure of the clerk of court 
to indorse the time of filing on the bond as required 
by statute does not defeat the assignment.i2 In¬ 
deed, according to some authorities, the failure of 
the assignee to file the bond does not avoid the 
assignment and, according to other authorities, 
a failure to file does not render the assignment 
absolutely void, but only voidable.!^ Furthermore, 
in some states a failure to comply with statutory 
requirements as to filing does not affect the title 
of the assignee but, in other states, a filing 
within the prescribed period is necessary to the re¬ 
tention of title by the assignee.^® According to 
some decisions, until the bond is filed, the assignee 
is not qualified to act in that capacity and is not 
authorized to exercise any dominion or control 
over the trust property^^ or to maintain an action.^s 

When so required by a statute in force at the 
time, notice that the assignee has qualified by ex¬ 
ecuting a bond should be given by publication.^^ 


§ 175. Failure to Qualify or Act 

The assignment Is not affected by the failure of the 
assignee named therein to qualify or to act. 

The assignee may refuse to act^O However, the 
failure of the assignee named in an assignment for 
the benefit of creditors to qualify or to act does 
not defeat the assignment^! nor postpone the time 
of its taking effect .22 Also, an assignee cannot, by 
refusing to carry out the trust, thereby make the 
property his own.23 Where one of two assignees 
or trustees refuses to act, the trust is not destroyed, 
but the whole estate vests in the other, unless the 
intention that all the persons named shall act is ex¬ 
pressed or clearly implied from the terms of the 
deed.24 Consideration is accorded elsewhere in this 
Title to the effect of a failure of the assignee to 
accept the trust (supra § 16 a), take an oath (supra 
§ 173), or give (supra § 174 a) or file (supra § 174 e) 
a bond. 

§ 176. Resignation 

The resignation of the assignee, when accepted by 
the court, is effective to sever his connection with the 
assigned estate, but not to reconvey the property to the 
assignor. 

An assignee may, it seems, resign,25 subject to 
the qualification, in some jurisdictions, that, where 
he has accepted the trust, he may not resign with¬ 
out the permission of the court.26 There is, gen¬ 
erally, statutory authority, either express or im¬ 
plied, for the acceptance by the court of the res- 
ignation.^? 

Effect of resigmtion. The assignee’s resignation 
severs his connection with the assigned estate,28 


7. Thomas Mfg. Co. v. Drew, 71 N. 
W. 921, 69 Minn. 69—5 C.J. p 1202 
note 44. 

8. U.S.—Noyes v. Neel, 100 F. 555, 
40 C.C.A. 539, affirming 48 S.W. 
1056, 2 Ind.T. 205. 

Mich.—Munson v. Ellis, 25 N.W. 305, 
58 Mich. 331. 

5 C.J. p 1201 note 43. 

Mich.—McCuaig v. City Sav, 
Bank, 69 N.W. 500, 111 Mich. 356. 
Minn.—Perkins v. Zarracher, 19 N.W. 

385, 32 Minn. 71. 

5 C.J. p 1202 note 45. 

10. Ind.T.—Tait v. Carey, 49 S.W. 
50, 3 Ind.T. 765. 

Md.—Stiefel v. Barton, 21 A. 63, 73 
Md. 408. 

N.Y.—Produce Bank v. Baldwin, 49 
How.Pr. 277. 

11. Hilliard v. Enders, 46 A. 839, 
196 Pa. 587. 

122^ Perkins v. Zarracher, 19 N.W. 
385, 32 Minn. 71. 

13. Ark.—^Nelson v. Harper, 182 S. 
W. 519, 122 Ark. 39. 
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Tex.—Brown Shoe Co. v. Shor, (Civ. 
App.) 56 S,W.(2d) 466, followed in 
Endicott-Johnson Corporation v. 
Shor, 56 S.W. (2d) 468. 

14. Fuller V. Hasbrouck, 8 N.W. 697, 
46 Mich. 78. 

15. Ark.—^Nelson v. Harper, 182 S. 
W. 519, 122 Ark. 39. 

Tex.—^Newman v. Clement, (Civ. 
App.) 70 S.W,(2d) 789. 

la Mich.—Abbott v. Chaffee, 47 N. 

W. 216, 83 Mich. 256. 

Minn.—Kingman v. Barton, 24 Minn. 
295. 

17. Hall V. Saunders, (Tex.Civ.App.) 
15 S.W.(2d) 717, followed in Hall 
V. City of Bonham, 15 S.W. (2d) 
719. 

la Ark.—^Falconer v. Hunt, 39 Ark. 
68—Thatcher v. Franklin, 37 Ark. 
64. 

Mich.—^McCuaig v. City Sav. Bank, 
69 N.W. 500, 111 Mich. 356. 

19. Betz V. Snyder, 28 N-E. 234, 48 
Ohio St. 492, 13 L.RA. 235. 
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20. Furman v. Fisher, 4 Coldw. 
(Tenn.) 626, 94 Am.D. 210. 

21. Bartemeier v. Central Nat. Fire 
Ins. Co., 160 N.W. 24, 180 Iowa 
354—5 C.J. p 1198 note 7. 

22. Brown v. Parker. (Kan.) 97 F. 
446, 38 C.C.A. 261. 

23. Kelley-Goodfellow Shoe Co. v. 
Milligan, (Ind.T.) 58 F. 161, 7 C. 
aA. 140. 

24. Md.—Ratcliffe v, Sangston, IS 
Md. 383. 

N.J.—Scull V. Reeves, 3 N.J.Eq. 84, 
29 Am,D. 694. 

25. McFerran v. Davis, 70 Ga. 661. 

26. King v. Corning Trust Co., 221 
N.T.S. 404, 129 Misc. 377—5 C.J. 
p 1203 note 62. 

27. N.T.—^Reed v. Allerton, 26 N.Y. 
Super. 651. 

Tex.—^Keating v. Vaughn, 61 Tex. 
518. 

28. State V. Johnson, 83 N.W. 320, 
105 Wis. 164. 
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but it does not revoke the deed of assignment (su¬ 
pra § 122) nor operate as a reconveyance of the 
property to the assignor.29 In some cases it has 
been held that the acceptance of an assignee’s res¬ 
ignation gives the court the same right to carry 
out the purposes of the trust as where the assignee 
is removed.90 Where the assignee is an ofiScial one, 
the appointment terminates on the expiration of his 
term of office, and the execution of the trust de¬ 
volves on his successor in office.*! 

§ 177. Disqualification 

Disquaiiflcation of an assignee Is not fatal to the 
trust. 

A court will not declare an assignment null and 
void or permit the trust to fail by reason of the 
disqualification of part of the assignees, 32 or even 
of the sole assignee, but will perform its duty to 
perpetuate the trust until its final consummation and 
thereby protect the interests of both the assignor 

and his creditors.33 

§ 178. Removal 

a. Grounds 

b. Proceedings 

a. Grounds 

An assignee for the benefit of creditors may be re¬ 
moved when, and only when, his removal Is necessary 
to afford adequate protection against delinquency or mis¬ 
conduct which injures or imperils the trust estate and 
prejudices the rights of the assignor or the creditors. 

While there must be good cause to justify re¬ 


moval, an assignee may be removed for any cause 
which would justify the removal of any other 
trustee.34 is necessary and sufficient that there 
be delinquency or misconduct on his part which 
injures or imperils the trust estate and operates 
prejudicially to the rights of the assignor or the 
creditors, and that adequate protection cannot be 
otherwise afforded.3® The removal of an assignee 
is apparently within the sound discretion of the 
court and the court will proceed cautiously and 
act only on satisfactory grounds.37 

Statutory grounds for removal, it has been held, 
may be considered as exclusive.33 

Reducing number of trustees. It is no objection 
to an assignment that it provides for reducing the 
number of trustees appointed by the deed after a 
certain time.32 

Particular grounds for removal. An assignee for 
the benefit of creditors may be removed for gross 
misconduct,40 incompetency,4i insolvency,42 remov¬ 
al from the state,43 refusal to begin proper pro¬ 
ceedings to obtain possession of the assigned prop- 
erty,44 delay in collecting the assets and reducing 
them to money,45 failure to execute the trust with¬ 
in the time specified in the instrument of assign¬ 
ment,45 fraudulent dealing with the assigned prop¬ 
erty,47 allowing the assignor to continue the 
business,48 and wasting the assigned property or 
negligently permitting another to do so.43 Also, 
it is proper to remove the assignee for the with¬ 
drawal and concealment of money,5® for advising 


2S. Ark.—Ewing v. Walker, 31 S.W. 
45, 60 Ark. 503. 

Ga.—McFerran v. Davix, 70 Ga. 661. 
Pa.—Seal v. Duffy, 4 Pa. 274, 45 Am. 
D. 691. 

30. Tex.—Keating v. Vaughn, 61 
Tex. 518. 

Wis.—State v. Johnson, 83 N.W, 320, 
105 Wis. 164. 

31. Maul V. Drexel, 76 N.W. 163, 55 
Neb. 446. 

32. Ex p. Conway, 4 Ark. 302. 

S3. Tipton’s Assigned Est., 40 Pa. 
Co. 302. 

34. Minn.—^American Surety Co. v. 
Nelson, 80 N.W. 300, 77 Minn. 402. 

Wis.—State v. Johnson, S3 N.W. 320, 
105 Wis. 164. 

5 C.J. p 1203 note 71. 

35. Enterprise Fixture Co. v. Lie- 
berman, 269 N.Y.S. 219, 240 App. 
Div. 214—In re Berman, 160 N.Y.S. 
79, 173 App.Div. 689—5 C.J. p 1203 
note 72, p 1204 notes 73, 76, 77. 

36. In re Berman, supra-5 C.J. p 
1204 note 74. 


37. Putnam v. Timothy Dry-Goods, 
etc., Co., (C.C.Tenn.) 79 F. 454. 

38. Vose V. Cratty, 66 IlLApp. 472 
—5 C.J. p 1204 note 78. 

39. Ex p. Conway, 4 Ark. 302. 

40. Minn.—In re Mast, 59 N.W. 
1044, 58 Minn. 313—Clark v. Stan¬ 
ton, 24 Minn. 232. 

N.J.—^Havens v. Sibbald, 41 A. 371. 
N.Y.—^In re Mayer, 10 Daly 143. 
Ohio.—Thomas v. Talmadge, 16 Ohio 
St. 433. 

5 C.J. p 1204 note 80. 

41. Ala.—^Long v. Campbell, 32 So. 
591, 133 Ala. 353. 

N.Y.—Matter of Cohn, 78 N.Y. 248. 
5 C.J. p 1204 note 81. 

42. N.J.—White v. Davis, 21 A. 187, 
48 N.J.Eq. 22. 

N.Y.—Connah v. Sedgwick, 1 Barb. 

210 . 

N.C.—^Regenstein v. Pearlstein, 8 S. 

E. 850, 30 S.C. 192. 

5 C.J. p 1204 note 82. 

43. Ala.—Cullum v. Branch Bank, 
23 Ala. 797. 

Mo,—State v. Hunt, 46 Mo.App. 616. 
5 C.J. p 1204 note 83. ' 
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44. Crouse v. Frothingham, 97 N.Y. 
105. 

45b Tomkins v. Sheehan, 39 N.Y.S. 
466, 6 App.Div. 76. 

48. Clark v. Wilson, 77 Ind. 176. 

47. Mich.—Scott v. Chambers, 29 N. 
W. 94, 62 Mich. 532. 

N.Y.—^Matter of Lamoree, 32 Barb. 

122 . 

R.I.—^Brown v. Armstrong, 30 A. 461, 
18 R.I. 537. 

5 C.J. p 1204 note 86. 

48. Connah v. Sedgwick, 1 Barb.(N. 
Y.) 210. 

49. Ga.—Cohen v. Morris, 70 Ga. 
313. 

Kan.—Caldwell v, Matthewson, 45 P. 
614, 57 Kan. 258. 

N.Y.—Cox V. Platt, 32 Barb. 126. 
Pa.—In re Ahl, 43 A. 956, 192 Pa. 
370. 

W.Va.—Wagner v. Coen, 23 S.E. 735, 
41 W.Va. 351. 

5 C.J. p 1204 note 88. 

50. Matter of Mayer, $6 How.Pr,(N. 

^ Y.) 106 ^ 
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the assignor to make fraudulent preferences,51 for 
failure to pay the agreed fee or premium to the 
trust company acting as surety on his bond,®^ and 
for failure to furnish a sufficient bond or inven¬ 
tory,5^ provided the omission or mistake is not 
unintentional or excusable,®^ and, in the judgment 
of the court, a simple requirement that the bond be 
given would not sufficiently protect the estate.55 
An assignee who pays trust funds to counsel for 
the purpose of procuring sureties on his bond 
should be removed.^® 

Where the assignor is under pecuniary obliga¬ 
tions to the assignor, or where from any other 
cause he is likely to be unduly influenced by the 
assignor to the prejudice of the creditor’s rights, 
he should be removed.®^ Likewise, where the as¬ 
signee’s business relations with certain judgment 
creditors of the assignor, the validity of whose 
judgments the petitioning creditors desire to at¬ 
tack, are incompatible with the performance of his 
duties as assignee, he should be removed.®^ 

On the other hand, it is not ground for remov¬ 
al that the assignee is related to the assignor,59 
that he made a sale in bulk of the assigned prop- 
erty,50 or, in the absence of a showing of fraud, 
that he suffered judgment on a valid claim against 
the estate.51 

h. Proceedings 

(1) Jurisdiction 

(2) Time of institution 

(3) Parties 

(4) Notice 

(5) Pleading 

(6) Hearing, order, and review 


(1) Jurisdiction 

A court of equity may remove an assignee for the 
benefit of creditors unless exclusive jurisdiction is con¬ 
ferred on another court by statute. 

The power to remove an assignee may be exer¬ 
cised by the court in which jurisdiction for that 
purpose is vested by statute,®^ or, in the absence 
of a statute vesting exclusive jurisdiction in a par¬ 
ticular court, by a court of equity.®^ 

(2) Time of Institution 

The applicant for removal should not be guilty of 
laches. He need not wait until ail the assets are dis¬ 
sipated before instituting the action or proceeding. 

An action for removal of an assignee for the 
benefit of creditors may be brought before the 
trust is fully executed; it is not necessary to wait 
until the assignee has dissipated such assets as re¬ 
main.®^ A creditor may lose his right to apply 
for removal by laches.^s 

(3) Parties 

The removal proceeding may be Instituted by a per¬ 
son interested In the execution of the trust. Ail other 
interested persons should be made parties. 

Statutes regulating the right to apply for the re¬ 
moval of an assignee for the benefit of creditors 
are controlling,^® at least as to the right to in¬ 
stitute a statutory, as distinguished from an equita¬ 
ble, proceeding for removal.®*^ Application for re¬ 
moval may be made by the assignor,®® as well as¬ 
hy any creditor,®^ even though the creditor has not 
acquired any lien on the property by attachment 
or otherwise.'^® 

A surety on the assignee’s bond, applying for re¬ 
moval of the assignee for failure to pay the fees- 
due him for acting as surety, does not waive his 
right of action by accepting partial payment of 
the fees.71 


51. In re Durfee, 4 R.I. 401. 

52. American Surety Co. v. Nelson, 
SO N.W. 300, 77 Minn. 402. 

53. Bertenshaw v. Klag, 231 P. 73, 
117 Kan. 176—5 C.J. p 1200 note 
27, p 1205 note 92. 

54. Mo.—In re N. Le Brun Music 
Co., 56 Mo.App. 41. 

R.I.—Case v. Mason, 23 A. 48, 15 R. 
I. 51. 

5 C.J. p 1205 note 93. 

55. In re Berman, 160 N.Y.S. 79, 
173 App.Div. 689. 

56. Matter of Robinson, 10 Daly (N. 
T.) 148. 

57. Bryson v. Wood, 41 A. 473, 187 
Pa. 366—5 C.J. p 1205 note 95. 

58. Matter of Kaughran, 13 Daly 
(N.T.) 626—5 C.J. p 1205 note 96. 

59. N.C.—^Branch v. Ward, 19 S.E. 
104, 114 N.C. 148. 


W.Va.—Wilson v. Hawker Lumber 
Co., 81 S.E. 568. 

5 C.J. p 1205 note 97. 

60. Matter of Smith, 10 Daly (N. 
T.) 106. 

61. Markell v. Hill, 69 N.Y.S. 537, 
71 N.Y.S. 924, 64 App.Div. 191. 

62. Clark-Lack Grocery Co.’s As¬ 
signee V. Price, 60 S.W.(2d) 372, 
249 Ky. 150—5 C.J. p 1205 note 3. 

63. Cal.—^Farmers & Merchants Nat. 
Bank of Los Angeles v. Peterson, 
55 P.(2d) 867. 

Mich.—Murray Bros. v. Mackinac. 
Circuit Judge, 216 N.W. 914, 241 
Mich. 312. 

5 C.J. p 1205 note 4. 

64. Enterprise Fixture Co. v. Lie- 
berman, 269 N.Y.S. 219, 240 App. 
Div. 214. 

65. Matter, of Gebhardt, 85 N.Y.S. 
118, 41 Misc. 570. 


66. American Surety Co. v. Nelson, 
80 N.W. 300, 77 Minn. 402. 

67. Morgan v. South Milwaukee- 
Lake View Co., 76 N.W. 354, 100 
Wis. 465. 

68. Enterprise Fixture Co. v. Lie- 
berman, 269 N.Y.S. 219, 240 App.¬ 
Div. 214. 

69. Pa.—In re Ahl, 43 A 956, 192' 
Pa. 370. 

Tex.—^Becker v. Shayne, 13 S.W. 
1027, 77 Tex. 260—McDhenny v. 
Todd, 9 S.W. 446, 71 Tex. 400, 10- 
Am.S.R. 753. 

5 C.J. p 1206 note 7. 

70. Mich.—^Morrison v. Mayer, 29 N. 
W. 698, 63 Mich. 238. 

Minn.—Goncelier v. Foret, 4 Minm. 
13. 

71. American Surety Co. v. Nelson,. 
80 N.W. 300. 77 Minn. 402. 
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Unless it is provided otherwise by statute, *^2 the 
assignor and all persons who have accepted the 
assignment should be made parties to the proceed¬ 
ings,'^^ 

(4) Notice 

Reasonable notice of the proceedings should be given 
to the assignor and the assignee. 

Statutory requirements should be complied with 
by giving reasonable notice of the proceedings to 
the assignor and the assignee.*^^ However, where 
there is actual notice, lack of formal notice is 
not fatal in the absence of timely objection.'^s 
Notice served on one assignor is equivalent to no¬ 
tice to all, where the remaining assignors have left 
the state and their whereabouts is unknown.^® 

(5) Pleading 

Either a bill in equity, under chancery practice, or a 
petition or complaint, under code practice, must allege 
the facts constituting ground for removal; and when it 
does so, evidence in support of the allegations made is 
admissible. 

An action, suit, or proceeding to remove an as¬ 
signee for the benefit of creditors is begun, under 
chancery practice, by a bill in equity,and, under 
code practice, by a petition or complaint.Ex¬ 
cept in jurisdictions where, under statutes, removal 
may be had on petition of a majority of the cred¬ 
itors, without cause shown,*^® the bill, petition, or 
complaint must set forth, by full and precise alle¬ 
gations, sufficient facts to constitute good ground 
for the removal of the assignee, and, when this 
is done, evidence is admissible in support of the al¬ 
legations made.si 


(6) Hearing, Order, and Review 
After a proper hearing, an order removing an as¬ 
signee may be made, where It is warranted by the plead¬ 
ings and evidence and the court has jurisdiction. The 
order Is appealable in some, but not other, states. 

The assignor has a right to be heard in the pro¬ 
ceeding to remove.s^ 

The court may refer the matter to a master for 
the purpose of taking evidence, but not for the 
purpose of deciding the application.^^ The refer¬ 
ence may be continued even after the assignor has 
been adjudged a bankrupt, on payment of costs 
by the creditor objecting to a discontinuance.^^ 

A judgment ordering removal of an assignee for 
the benefit of creditors is proper where it is with¬ 
in the issues and the jurisdiction of the court and 
is amply supported by competent evidence.^5 Jt is 
not erroneous because a prior order requiring the 
assignee to furnish a new bond was made ex 
parte.^^ An accounting in an action for removal 
is merely incidental to the principal relief.^'^ While 
an order removing an assignee terminates his con¬ 
nection with the estate, so that he has no right 
thereafter to be heard in opposition to the appoint¬ 
ment of his successor,^^ does not set aside the 
assignment.S9 An order removing the assignee is 
not open to collateral attack.^® It is appealable in 
some,9i but not other,^^ jurisdictions. An appeal 
will lie from an order sustaining a demurrer to 
a petition for the removal of an assignee, as it 
affects substantial rights of both petitioners and as¬ 
signee, the assignee having a vested interest in his 
office and the petitioners having a pecuniary and 
property interest in the trust to be administered 
by the assignee, and in his competency, integrity, 
and ability to administer it.®3 Costs and disburse- 


72. Burtt V. Barnes, 58 N.W. 790, 
87 Wis. 519. 

73. Matter of Gebhardt, 85 N.Y.S. 
118, 41 Misc. 570. 

74. Ky.—Stoll V. Tarr, 132 S-W. 
904, 141 Ky. 293. 

N.Y.—^Matter of Cohen, 13 Daly 310 
—^Matter of Cohen, 2 How.Pr.(N. 
S.) 523. 

S.D.—King V. McClurg, 63 N.W. 219, 
7 S.D. 67. 

75. King V. McClurg, supra. 

76. Matter of Cohen, 2 How.Pr.N.S. 
(N.Y.) 523. 

77. Ga.—Cohen v. Morris, 70 Ga. 
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Mich.—^Morrison v. Mayer, 29 N.W. 
698, 63 Mich. 238. 
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N.Cas. 289. 
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Wis.—^Burtt V. Barnes, 58 N.W. 790, 
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W. 698, 63 Mich. 238. 
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St. Clair, 52 S.E. 660, 68 W.Va. 566. 
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81. Schutz V. Burges, 110 S.W. 494, 
50 Tex Civ. App. 249. 

82. Mich.—Old Nat. Bank v. Joslin, 
45 N.W. 996, 81 Mich. 413. 

N.Y.—Wallace v. Eaton, 5 How.Pr 
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83. In re Powel, 30 A. 373, 381, 163 
Pa. 349. 
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38 App.Div. 639. 
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ments of an appeal from an order of removal will 
not be allowed to the assignee out of the estate.®^ 

§ 179. Death 

The assignment is not invalidated by the death of 
the assignee. 

The death of the assignee does not revoke the 
assignment (supra § 122) or render it invalid.^5 

§ 180. Appointment of Successor or Receiver 

a. Propriety of and power to make 

b. Application and notice 

c. Effect 

a. Propriety of and Power to Make 

Ordinarily, where the office of assignee becomes va¬ 
cant, a disinterested successor or receiver will be ap¬ 
pointed by the court or judge invested with jurisdiction 
for that purpose. 

As previously stated, an assignment for the ben¬ 
efit of creditors is not revoked, nor is its validity 
or existence affected, by the death (supra §§ 122, 
179), resignation (supra § 122), disqualification (su¬ 
pra § 177), or removal (supra § 178 b (6)) of the 
assignee, his failure to execute (supra § 174 a) or 
file (supra § 174 e) a bond, or his failure general¬ 
ly to qualify or to act (supra § 175). On the hap¬ 
pening of any one of the foregoing contingencies 
another assignee^^ or a receiver^^ -vvill be appoint¬ 
ed to execute the trust, or, in some instances, the 
remaining duties of the former assignee will be 
performed under the direction of the court, with¬ 
out the appointment of a successor.^® As stated 


in section 16 a, on refusal of the assignee to accept 
the trust, the court will either appoint a new as¬ 
signee or permit the creditors to maintain a bill 
to execute the trust. Subject to provisions, if 
any, in the deed of assignments^ or in a statute,^ 
conferring on the creditors, or a majority of the 
creditors, the right to nominate or appoint a suc¬ 
cessor, the appointment will be made by the court 
or judge invested with jurisdiction for that pur¬ 
pose by statute,2 or, in the absence of statutory 
designation, by a court of equity.^ The assignee 
cannot select his successor by resigning in favor of 
some other person.^ 

The person appointed should be disinterested. It 
is improper to appoint the personal representative 
of the deceased assignee, where he has a hostile 
interest by reason of a claim of creditors that the 
account of the former assignee should be sur¬ 
charged. ^ 

b. Application and Notice 

An application setting forth facts warranting the ap¬ 
pointment may be made by an interested person. Notice 
of the proceedings should be given except where the 
court appoints a successor on its own motion. 

The application for the appointment of a suc¬ 
cessor may be made by an interested person or 
persons,^ such as the creditors,the assignor,2 or 
even the assignee.^ 

The application may be in the form of a bill of 
complaint^® or petition^^ setting forth the facts 
necessary to warrant the appointment^^ 
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Ordinarily, notice of the proceedings should be 
given but it is held that, on the death of the 
original assignee, the court may appoint a succes¬ 
sor on its own motion,without notice.^® 

c. Effect 

A properly appointed successor succeeds to the title, 
rights, powers, and privileges of the original assignee. 

By virtue of his appointment, the successor of 
an assignee or trustee for the benefit of creditors 
is invested with all the rights, privileges, and pow¬ 
ers of the original appointee,^® but none other.!*^ 


The appointment of a receiver operates as a remov¬ 
al of die assignee, although no express provision 
therefor is made;^^ but where only a temporary 
receiver is appointed, the order should provide for 
continued control by the assignee.^^ 

When the original assignee has been removed or 
discharged, and his successor has been appointed, 
by a court of competent jurisdiction, the title to the 
assigned property vests in the successor under and 
by virtue of the deed of assignment, and as fully as 
though he had been the original appointee.20 


Vn. ADMINISTRATION OF ESTATE 


§ 181. Rights, Powers, and Duties of As¬ 
signee in General 

a. Status of assignee 

b. General scope of authority and duty 

a. Status of Assignee 

An assignee for the benefit of creditors Is, in a re¬ 
stricted sense, a trustee and may represent the creditors 
when, and to the extent that, authority to do so is con¬ 
ferred on him by statute; but at common law he is not a 
receiver, and, according to the weight of authority, he 
represents the assignor only. 

There is considerable diversity in the holdings 
of the courts, even in the same jurisdictions, as to 
the status of an assignee for the benefit of credi¬ 
tors and his relation to the assignor and the 
creditors. 

Apart from statute, an assignee is, according to 


numerous authorities, merely the representative of 
the debtor or only his agent, hand, or instrument 
for the distribution of the proceeds of the assigned 
property among the creditors; he stands in the 
shoes of the assignor and enjoys his rights only; 
he is not the agent or representative of the credi¬ 
tors, stands in no privity to them, is not clothed 
with their powers, and has no standing to assert 
their rights.^i According to other authorities^ 
however, the assignee is a representative of the 
creditors22 or of both the assignor and the credi- 
tors.23 Also, it has been stated generally that 
there is a trust relation between the assignee and 
the creditors^^ and that the assignee is a trustee 
for the creditors^s when he accepts the trust (su¬ 
pra § 16 a); but while, in a broad sense, an as¬ 
signee is a trustee, he is not necessarily such with¬ 
in the meaning of a statute whose purpose may be 
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17. Fouche v. Brower, 74 Ga. 251. 
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Ohio St. 228. 

Tenn.—^East Tennessee Coal Co, v. 
Taylor, 173 S.W. 433. 


21. U.S.—State of Oregon v. In¬ 
gram, (D.aOr.) 63 P.(2d) 417, cer¬ 
tiorari denied Ingram v. State of 
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fully satisfied by confining its application to that 
class of trusts in which title and possession are 
placed in one for the benefit of others, in some 
permanent form, and from which interest, income, 
-or profit is expected to be derived.^® His situa¬ 
tion is said to be analogous to that of a trustee in 

bankruptcy.27 

By force of statute, an assignee may be a trus¬ 
tee for,2S or representative of, the creditors and 
possess their rights, as well as the rights of the 
assignor.2S Under some statutes, the assignee rep¬ 
resents the creditors only and not the assignor.^® 

In carrying on the business of the assignor, the 
assignee is not the agent of either the assignor^^ 

or the creditors.22 

Noncontractual relation. There is no relation of 
debtor and creditor or any other contractual rela¬ 
tion between the assignee and the assignor.^^ 

Receiver, A receiver appointed in equity can¬ 
not properly be said to be exactly analogous to 
an assignee for the benefit of creditors.^^ At com¬ 
mon law, an assignee for the benefit of creditors 
is not a receiver ,*35 but under statutes he is various¬ 
ly regarded as a receiver,35 as, in effect, a statutory 
receiver,37 or as a court officer having a status 
analogous to that of a receiver.38 

b. G-eneral Scope of Authority and Duty 

Unless It is provided otherwise by statute, the rights, 
powers, and duties of an assignee for the benefit of credi¬ 


§ 181 

tors are governed and controlled by the deed of assign¬ 
ment. 

By force of statute, the measure of the rights, 
duties, and responsibilities of the assignee may be 
the same as that applied to other trustees.33 Also, 
under a particular assignment, he may have the 
powers of a trustee.^® However, his powers are not 
so extensive as those of a trustee in bankruptcy.*^^ 
It is incumbent on him to collect the assets (infra 
§ 186), preserve the estate while it is in his hands 
(infra § 189), sell the property (infra § 196), and 
distribute the proceeds (infra § 325). These things 
he must do with reasonable dispatch,^2 without 
fraud or negligence on his part (infra §§ 214-218), 
and under such orders as the court may make (in¬ 
fra § 185). He cannot bind third persons, such 
as the wife of the assignor,43 nor can he bind th« 
assignor or the assigned property by unauthorized 
acts, declarations,^^ warranties (infra § 205), or 
contracts (infra § 211). The specific duties, pow¬ 
ers, and rights of the assignee are derived from 
the deed of assignment, and, unless otherwise pro¬ 
vided by statute, it is his duty to carry out the will 
of the assignor as expressed in such deed.^5 An 
assignee cannot create a lien on the trust estate 
without express authority given by the instrument 
creating the trust.45 in jurisdictions, however, 
where the assignee’s powers and duties are gov¬ 
erned by statute, the statute and not the deed of 
assignment is to be the assignee’s guide in ad- 


2S. McNeill v. Hagerty, 37 N.E. 526, 
51 Ohio St. 255, 23 L.RA. 628, re¬ 
versing 7 Ohio Cir.Ct. 388, 4 Ohio 
Cir.Dec. 647. 

27. Law Book Co. v. Klein, 267 N.Y. 
S, 169, 239 App.Div. 363. 

28. In re Polansky, (D.C.N.T.) 41 
P.(2d) 547. 

29. In re Fish Bros. Wagon Co., 
(Kan.) 164 P. 553, 90 C.C.A. 427, 
26 L.R.A.(N.S.) 433—5 C.J. p 1190 
note 62. 

Limited representation 

(1) “Generally speaking, the as- 
, signee stands in the shoes of the as¬ 
signor, but in some instances and 
for some purposes, as indicated by*’ 
the statutes, “he is regarded as the 
representative of the creditors.’’— 
Field Furniture Co. v. Community 
Loan Co., 79 S.W.(2d) 211, 215, 257 
Ky. 825. 

(2) The assignee represents the! 

creditors only to the extent that he 
is given authority by statute to do 
so.—Blair State Bank v. Stewart, 77 
N.W. 370, 57 Neb. 58—^Lancaster 

County Bank v. Gillilan, 68 N.W. 352, 

. 49 Neb, 165. 


30. In re St. Paul, etc.. Grain Co., 
94 N.W. 218, 89 Minn. 98, 99 Am. 
S.Pv. 649. 

31. James McCoy Co. v. Smith, 166 
N.W. 88, 181 Iowa 707. 

32. First Nat. Bank v. Bell, 268 P. 
63, 125 Or. 598. 

33. McMullin v. Keogh-Doyle Meat 
Co., (Colo.) 42 P.(2d) 463—5 C.J. 
p 1208 note 57. 

34. In re Coover, 19 Pa.Dist & Co. 
25. 

35. Gardiner v. Parsons, 112 N.E. 
958, 224 Mass. 347. 

36. Weimer v. Scales, 19 So. 588, 74 
Miss. 1, 

37. Danforth v. Stone, 128 IlLApp. 
57. 

38. In re Lounsberry, 226 N.W. 140, 

208 Iowa 596. J 

39. In re Polansky, (D.C.N.Y.) 41 
F.(2d) 547. 

40. Cook v. Kerr. (Mo.App.) 192 S. 
W. 466. 

41. Capitol Motor Corporation v. 
Harry M, Lasker, Inc., 123 S.B. 
376, 138 Va, 630. 
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42. P. A. Patrick & Co. v. McDon¬ 
nell, 201 P. 1009, 61 Mont. 236— 
6 C.J. p 1209 note 71. 

43. Gough v. Clift. 81 Ind. 371. 

44. U.S.—In re Lewis P. Perry, etc., 
Co., (D.C.Mass.) 172 P. 745, affirm¬ 
ed 175 P. 52, 99 C.C.A. 68. 

Mo.—Poster Woolen Co. v. Wollman, 
87 Mo.App. 658. 

45. Minn.—^Boyum r. Jordan, 178 
N.W. 158, 146 Minn. 66. 

Mo.—Cook V. Kerr, (App.) 192 S.W. 
466. 

N.M.—H. B. Cartwright & Bro. v. 
United States Bank & Trust Co., 
167 P. 436, 23 N.M. 82. 

N.Y.—Johnson v. Lasser, 289 N.Y.S. 

16, 159 Misc. 346. 

5 C.J. p 1209 note 81. 

Assignee is predaded from Ignor¬ 
ing conditlotts atta/ched to the as¬ 
signment.—^Lloyd V. Holly, 8 Conn. 
491. 

46. Eauitable Trust Co. of Chicago 
V. Taylor, 161 N.E. 62, 330 Ill. 42, 
affirming 244 Ill.App. 345. 
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6 O.J.S. 


ministering the trust.^^ Such statutes cannot be 
superseded or limited by the assignor.'^® 

§ 182. - Delegation of Authority 

An assignee for the benefit of creditors Is without 
authority to delegate his powers. 

Generally speaking, an assignee for the benefit of 
creditors has no authority to delegate any of his 
powers but it has been held that an assignee 
may execute a power of sale through an attorney 
in fact.5® 

§ 183. -Employment of Agents and At¬ 

torneys 

Such agents or assistants as are necessary to execute 
the trust may be employed. Even the assignor may be 
employed In good faith. Attorneys may be employed 
where there is a necessity for advice or services of a legal 
nature, but not otherwise. 

An assignee may employ such agents and clerical 
assistants as are necessary to execute the trust and 
close up the estate.5i 

The assignee has authority to employ an attor¬ 
ney to advise and assist him in legal matters that 
arise in connection with the administration of the 
trust^^ On the other hand, an assignee has no 
right to employ legal counsel in matters not in¬ 
volving the exercise of professional skill, but only 
ordinary business judgment, which the assignee, by 
his acceptance of the trust, obligated himself to 
use.53 Furthermore, the assignee has no right to 
employ an attorney to do merely clerical work.^^ 

Employment of assignor. The assignee has a 
right to employ the services of the assignor in man¬ 


aging or taking care of the assigned property, 
where both parties act in good faith and it is not 
done in pursuance of a stipulation or agreement in 
the deed of assignment.^^ employment of the 

assignor in matters requiring the special knowl-^ 
edge possessed by him, and to act under the as¬ 
signee’s direct control, ordinarily is not an indica¬ 
tion of fraud on the part of the assigneebut 
under some circumstances such employment is a 
badge of fraud.^^ 

§ 184. Supervisory Jurisdiction of Court 

A court of equity has Jurisdiction to control the ad¬ 
ministration of the estate unless it is deprived thereof 
by a statute vesting exclusive supervisory jurisdiction 
In another court. 

By force of statute in some states, the adminis¬ 
tration of the trust is subject to the supervision 
and control of a designated court.58 While some 
such statutes are construed to confer exclusive 
origin ' jurisdiction on the court designated,^^ pro¬ 
vided the assignee has first obtained possession of 
the assigned property,^® such statutes are generally 
construed not to deprive a court of equity of con¬ 
trol over matters relating to the administration of 
the estate,61 and a fortiori in states where there is 
no statute of this character,®^ or there is one, but 
it is suspended,63 a court of equity is invested with 
jurisdiction. Also, a statute conferring full ju¬ 
risdiction on the county courts to carry out the- 
provisions of an assignment act does not deprive- 
the district courts of jurisdiction to issue a writ 
of mandamus to compel the performance of a duty 
under the assignment act.64 In some states juris- 


47. Central Nat. Bank v. Seligman, 
34 N.E. 196, 138 N.Y. 444—5 C.J. 
p 1209 note 82. 

48. Walton V. Eby, 36 P. 332, 53 
Kan. 257. 

49. Davoren v. Nolan, 138 N.E. 540, 
244 Mass. 357—5 C.J. p 1209 note 
86 . 

50. Mich.—Chicago Lumbering Co. 
V. Powell, 78 N.W. 1022, 120 Mich. 

51. 

Pa.—Blight V. Schenck, 10 Pa. 285, 
51 Am.D. 478. 

51. Hennessy v. Western Bank, 6 
Watts & S.(Pa.) 300, 40 Am.D. 560 
—5 C.J. p 1210 note 89. 

52. Ind.—In re Davis, 183 N.E. 547. 
Iowa.—Riniker v. McHugh, 183 N.W. 

465. 

5 C.J. p 1210 note 90. 

53. Matter of Bowlby, 69 N.T.S. 783. 
34 Misc. 311—5 C.J. p 1210 note 
91. 

34. Matter of Bicknell, 64 N.T.S. 360 
31 Misc. 302. 

55. Hurst V. Leckie, 34 S.B. 464, 97 


Va. 550, 75 Am.S.R. 798—5 C.J. p 
1210 note 94. 

56. Ill.— ^Blow V. Cage, 44 Ill. 208. 
N.T.—Wilbur v. Fradenburgh, 52 

Barb. 474. 

57. N.T.—^Renton v. Kelly, 49 Barb. 
536. 

N.C.—^Prank v. Robinson, 1 S.E. 781, 
96 N.C, 28, 

Tex.—^Wright v. Linn, 16 Tex. 34. 
5 C.J. p 1210 note 96. 

58. U.S.—In re Polansky, (D.C.N. 
T.) 41 P.(2d) 547. 

Iowa.—In re Lounsberry, 226 N.W. 
140, 208 Iowa 596. 

N.T.—Johnson v. Lasser, 289 N.T.S. 
16, 159 Misc. 346. 

5 C.J. p 1209 note 85, p 1211 note 
13. 

59. Mont.—Stanton Trust & Savings 
Bank V. Northern Montana Ass’n 
of Credit Men, 250 P. 696, 77 Mont. 
153. 

Ohio.—^Kerr Hardware Co. v. Cher- 
rington, 174 N.E. 787, 37 Ohio App. 
395. 

5 C.J. p 1211 note 14. 
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60. Friedman v. Podolski, 57 N.E. 
818, 185 Ill. 587, affirming 85 Ill.. 
App. 284—Oakford v, Fischer, 75 
Ill.App. 644. 

61. Clayton v. Johnson, 36 Ark. 406, 
38 Am.R, 40—5 C.J. p 1211 note- 
16. 

62. Cincinnati Third Nat. Bank v. 
Jackson, (C.C.W.Va.) 156 F. 144, 
reversed on other grounds 167 F. 
26, 92 C.C.A. 488, and certiorari de¬ 
nied 29 S.Ct 695, 214 U.S. 512, 53. 
L.Ed. 1062. 

63. International Shoe Co. v. Cline,, 
279 IlLApp. 601. 

Jurisdiction to guard and protect 
“An assignment for the benefit of“ 
creditors is a trust -within the juris¬ 
diction of a court of equity to guard 
and protect.’*—Watson v. Willerton, 
258 Ill.App. 390, 400, transferred 169 • 
N.E. 166, 337 Ill. 359. 

64. .Strunk v. State, 50 N.W. 14. 33: 
Neb. 322. 
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diction in reference to assignments in certain re¬ 
spects is concurrent in two or more courts.®^ 

The power of the court over an assignment be¬ 
gins with the creation of the trust®^ and continues 
from term to term,67 until the property is distribut¬ 
ed and the trust closed.68 When the jurisdiction 
■of the court has once attached to an assignment, 
it covers all questions pertaining thereto. 6^ Where 
the statute confers jurisdiction of assignments on 
a court, such court, although having no general 
equitable jurisdiction, may exercise equitable pow¬ 
ers so far as is necessary to execute the assign- 
ment,70 and, of course, where the court adminis¬ 
tering the trust is one of general equity jurisdiction, 
it exercises its power as a court of chancery as 
well as the powers directly prescribed and defined 
in the assignment law.7l The court should not at¬ 
tempt to limit, enlarge, or disregard valid and con¬ 
trolling provisions in a statute72 or the deed of 
assignment.73 

Court proceedings based on an assignment for 
the benefit of creditors are void as to a creditor 
to whom the notice required by statute has not 
been given.74 

§ 185. Instructions of Court 

The assignee may apply to the court for instructions 
or directions. 

The orders of a court must be obeyed by the as- 
signee.75 An assignee is considered an officer of 
the court in the sense that he may apply to the 


§ 186 

court for any instructions or orders that he may 
desire,76 and in the sense that he is subject to the 
order and supervision of the court but the as¬ 
sets are not placed in the custody of the court by 
a statute allowing the assignee to apply to the 
court for directions, or requiring him to give bond 
and state his accounts in a specified court and, 
on an application by the assignee for instructions, 
the court will not adjudicate the rights of third 
persons who are not parties to the proceeding.*^^ 

§ 186. Discovery and Collection of Assets 

The assignee may and should acquire possession of 
the assigned property by collection, suit, or otherwise. 

It is the duty of the assignee to collect all the 
assets.60 Provided the assignment is a valid one,si 
it is the right and duty of the assignee to take 
immediate possession of the assigned property.62 
The personal property must be brought under his 
actual control, but the real property comes into his 
possession in law by the execution and delivery 
of the assignment.63 The assignee is not estopped 
to claim property by any verbal statements of his 
own,64 nor is his right to possession of the assigned 
estate at all impaired by the assignor's equitable 
right to grant or devise it subject to the execution 
of the trust created by the assignments^ Notice 
of the assignment should be given by the assignee 
to a debtor of the assignor in order to prevent 
the extinguishment of the debt by payment to the 

assignor.S6 


65. U.S.—^Kohn v, Ryan, (C.C.Iowa) 
31 F. 636. 

Mich.—Chapin v. Dodds, 62 N.W. 
351, 104 Mich. 232. 

N.Y.—Mills v. Husson, 35 N.E. 422, 
140 N.Y. 99. 

Va.—Craig v. Hoge, 28 S.E. 317, 95 
Va. 275. 

6 C.J. p 1212 note 31. 

‘66. Bertenshaw v. Klag, 231 P. 73, 
117 Kan. 176—5 C.J. p 1212 note 19. 
67. Setter v. Mowe, 81 Ill.App. 346, 
affirmed 65 N.E. 626, 182 Ill. 351. 

•68. Ill.—^Mersinger v. Yager, 16 Ill. 
App. 260. 

Ind.—State v. Musser, 30 N.E. 944, 
4 Ind.App. 407. 

•69. Stanton Trust & Savings Bank 
V. Northern Montana Ass’n of 
Credit Men, 260 P. 596, 77 Mont. 
153—5 C.J. p 1212 note 22. 

VO. Ill.—^Peoria First Nat. Bank v. 
Commercial Nat. Bank, 37 N.E. 
1019, 151 Ill. 308. 

Neb.—Wilson v. Coburn, 53 N.W. 466, 
35 Neb. 530. 

N.Y.—Matter of Sheldon, 65 N.E. 

1096, 173 N.Y. 287. 

6 C.J. p 1212 note 32. 


71. Commercial Bank v. McAuliffe, 

66 N.W. 110, 92 Wis. 242. 

72. Michigan Trust Co. v. Webber, 

67 N.W. 811, 109 Mich. 87. 

However, in one case it was said 

that “the Appellate Division of this 
department has amplified the statute 
law by a code of rules, which must 
be observed in the handling of debt-' 
ors’ estate.”—^Lubinsky v. Hoffman, 
284 N.Y.S. 649, 550, 158 Misc. 261, 
affirmed 285 N.Y.S. 1074. 

73. H. B. Cartwright & Bro. v. Unit¬ 
ed States Bank & Trust Co., 167 P. 
436, 23 N.M. 82. 

74i Anderson v. Zelensky, 15 P.(2d) 
934, 170 Wash. 137—^Anderson v. 
Zelensky, 298 P. 720, 162 Wash. 
412. 

75. State V. Musser, 30 N.E. 944, 4 
Ind.App. 407. 

76. Iowa.—Cuddy v. Becker, 124 N. 
W. 1071, 146 Iowa 250. 

Mass.—^Dimmock v. Bixby, 20 Pick. 
368. 

5 C.J. p 1212 note 24. 

77. In re Lounsberry, 226 N.W. 140, 
208 Iowa 696. 
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[Statement to contrary 
I “The assignee was not an officer 
of the court or subject to its or¬ 
ders.”—^Harding v. Gaillard, 163 N, 
Y.S. 617, 620, 176 App.Div. 833, af¬ 
firming 158 N.Y.S. 920, 95 Misc. 377. 

78. Powers V. Blue Grass Bldg., etc.. 
Assoc., (C.C.Ky.) 86 F. 705. 

79. Matter of U. S. Restaurant, etc., 
Co., 125 N.Y.S. 408, 140 App.Div. 
486. 

80. F. A. Patrick & Co. v. McDon¬ 
nell, 201 P. 1009, 61 Mont. 236. 

81. Mosconi v. Burchinell, 43 P. 912, 
7 Colo.App. 435. 

82. Taylor v. Bruner, 30 N.E. 635, 
130 Ind. 482—5 C.J. p 1213 note 36. 

83. Taylor v. Bruner, supra. 

84. Lanahan v. Drew, 72 IlLApp. 
203. 

85. People V. Bacon, 2 N.E. 4, 99 N. 
Y. 276. 

88. Walker v. Emerich, 149 A. 881 
300 Pa. 9. 
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The assignee may redeem pledged property,de¬ 
mand and receive rents and profits,®® and, by 
availing himself of the proper remedies (infra § 
223), sue to recover the assigned property, to re¬ 
lease it from an attachment levied at the instance 
of a creditor,®® or to enforce the payment of debts 
or demands due the assignor.®* He may even sue 
to recover anything wrongfully withheld or re¬ 
tained by the assignor ;®i but his rights must be 
reasonably clear to entitle him to recover from the 
assignor annual crops raised by the latter on land, 
the possession of which he has retained and never 
given up.®® 

I 187. -Attack on Conveyances by As¬ 

signor 

A conveyance by the assignor may be attacked by 
the assignee when he possesses statutory authority to 
do so, but, according to the weight of authority, not oth¬ 
erwise. 

At common law, by the weight of authority, an 
assignee for the benefit of creditors cannot avoid 
a conveyance made by the assignor in fraud of his 
creditors prior to the assignment,®® unless the con¬ 
veyance is absolutely void;®^ but some courts have 
taken a contrary view and allowed the assignee to 
recover in behalf of the creditors.®® In a number 
of states the assignee has this right by virtue of 
express statutory provisions.®® 


Where the prior transfer is of a preferential 
character the assignee cannot avoid it,®'^ unless he 
has statutory authority for that purpose,®® and even 
then he cannot disaffirm the transaction after hav¬ 
ing once ratified it.®® 

Under the construction accorded some statutes, 
an assignee for the benefit of creditors has the right 
to assail the validity of a chattel mortgage which 
was not filed within a reasonable time;^ and, even 
apart from statutes, it has been held that the va¬ 
lidity of a chattel mortgage may be questioned by 
the assignee as the representative of the creditors.® 

§ 188. Compromise of Claims 

After proper notice and hearing, the court will sanc¬ 
tion a compromise entered Into by the assignee In good' 
faith, where It appears to be for the best interests of the 
beneficiaries and is consented to by them. 

Provided his action is compatible with good faith 
and due diligence and seems best for the interests 
of those whom it is his duty to serve,^ ordinarily 
a compromise of a claim made by the assignee will 
be upheld,4 even though authority to make it is 
not expressly given him in the deed of assignment.*^ 
This is especially true where the settlement was 
made on the advice of counsel,^ or with the sanc¬ 
tion of the court having supervisory jurisdiction of 
the assignment.^ To be valid, the settlement must 
be consented to by the beneficiaries.^ 


87- Mass.—^Jennings v. Moore, 75 N. 

B. 214, 189 Mass. 197. 

Mont.—^Durfee v. Harper, 66 P. 582, 
22 Mont 354. 

88. Griffith's Est, 1 Chest Co. (Pa.) 

39—5 C.J. p 1213 note 45. 

89- Tittle V. Vanleer, 29 S.W. 1065, 
34 S.W. 715, 89 Tex. 174, 37 L.R.A. 
337—5 C.J. p 1213 note 39. 
Assignor’s interest In property 
Where the power given the as¬ 
signee by the assignment clothes him 
with the right and duty to collect all 
of the assignor's interest in certain 
property, he necessarily has the right 
to institute a suit for such interest. 
—Cook V. Kerr, (Mo.App.) 192 S.W. 
466. 

SO- Noland Bros. Lumber Co. v. 
Dudley Lumber Co., 156 S.W. 465, 
128 Tenn. Ill, Ann.Cas.l914D 744— 
5 C.J. p 1213 note 40. 
msurance money 

The assignee may recover insur¬ 
ance money where the assigned prop¬ 
erty is destroyed by fire.—^Platt v. 
Continental Ins. Co., 19 A. 637, 62 Vt. 
166. 

91. Hurst V. Leckie, 34 S.E. 464, 97 
Va. 550, 75 Am.S.R. 798—5 C.J. P 
1213 note 41. 

90. Gross V. Robinson, 256 P. 80, 
36 Wyo. 392, 57 A.L.R. 578. 


93. Moore v. Schneider, 238 P. 81, 
196 Cal. 380—5 C.J. p 1213 note 50. 

94. Cooper v. Nolan, 71 P. 179, 138 
Cal. 248. 

95. Conn.—Swift v. Thompson, 9 
Conn. 63, 21 Am.D. 718. 

N.C.—Taylor v. Lauer, 87 S.E. 197, 
127 N.C. 157. 

5 C.J. p 1214 note 52. 

96. Ky.—Field Furniture Co. v. 
Community Loan Co., 79 S.W. (2d) 
211, 257 Ky. 825. 

N.T.—Kohre Assets Corp. v. Baker, 
164 N.T.S. 597, 178 App.Div. 62, 
affirmed 116 N.B. 1056. 

5 C.J, p 1214 note 53. 

97. Hay v. Tuttle, 69 N.W. 696, 67 
Minn. 56—5 C.J, p 1214 note 64. 

98. Field Furniture Co. v. Communi¬ 
ty Loan Co., 79 S.W. (2d) 211, 257 
Ky. 825—5 C.J. P 1214 note 65. 

99. Colt V. Sears Commercial Co., 37 
A. 311, 20 R.I. 64. 

1. Stich V. Pirkl, 166 N.T.S. 440, 100 
Misc. 594. 

2. Keyes v. Sabin, 172 P. 835, 101 
Wash. 618. 

3. N.T.—^Anonymous v. Gelpcke, 6 
Hun 245. 

J7.C.—^Locheimer v. Weil, 18 S.B. 103, 
113 N.C. 181, 23 L.R.A. 578. 

4- Mitchell v. Stoddard County 
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Bank, 68 S.W. 605, 22 Ky.L. 721— 
6 C.J. P 1210 note 98. 

5. Anonymous v. Gelpcke, 6 Hun (N. 
T.) 246. 

6. N.T.—Matter of Ludeke, 64 N.T. 
S. 121, 33 App.Div. 397, modifyingr 
50 N.T.S. 952, 22 Misc. 676. 

N.C.—^Locheimer v. Weil, 18 S.B. 103, 
113 N.C. 181, 23 L.R.A. 578. 

5 C.J. p 1211 note 2. 

7. Ill.—^Taylor v. Seiter, 65 N.B. 433, 
199 Ill. 665, affirming 100 Ill.App. 
643. 

N.T.—Matter of Ludeke, 54 N.T.S. 
121, 33 App.Div. 397, modifying 60 
N.T.S. 962, 22 Misc. 676. 

5 C.J. p 1211 note 4. 

8L Royall v. McKenzie, 25 Ala. 363. 

Where compromise is opposed by 
preferred creditors, the court may 
deny an application for judicial ap¬ 
proval thereof.—^Matter of Gold¬ 
schmidt, 10 Daly (N.T.) 38. 

Protest of assignor 
A settlement will not be approved 
by the court, over the protest of the 
assignor, where, although it is bene¬ 
ficial to the creditors, it is detri¬ 
mental to the assignor and construc¬ 
tively fraudulent as to him.—Taylor 
V. Globe & Rutgers Fire Ins. Co., 14 
Tenn.App. 538. 
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Notice and hearing of application. On an ap¬ 
plication by an assignee for leave to compromise a 
claim or for approval of a compromise, the court 
may require notice to be given to the creditors.^ 
According to some authorities, notice must be giv¬ 
en to creditors, as well as to a coassignee whom 
the applicant knows to be opposed to the comprom- 
ise.io It has been held not necessary to give no¬ 
tice to the assignor.il 

The court may refer the application to a ref¬ 
eree,! ^ or it may decide the matter on petition and 
proofs, without ordering a reference, where the 
claim is for a small amount.i3 

Abandonment of compromise agreement. An 
assignee who has authority to collect a claim due 
the assignor and to enter into a compromise there¬ 
of has authority to consent to an abandonment of 
a compromise agreement.!^ 

§ 189. Custody and Management of Estate 

The right and duty of administering, protecting, and 
conserving the assigned estate, and of retaining posses¬ 
sion thereof, rest with the assignee. 

An assignee who has taken possession has the 
right to retain it.i5 Where the view is taken that 
the assignee is merely the agent of the assignor 
(supra § 181 a), his possession is that of his prin¬ 
cipal.!^ 

The assignee has not only the power to manage 
and control the property,!*^ but also the duty to 
manage, protect, and conserve the estate for the 
benefit of both the assignor and the creditors.!^ 
Property covered by a chattel mortgage executed 
by the assignor must be administered by the as- 
signee.19 Where he has funds of the estate in his 
hands, he is justified in buying assigned real estate 
at sheriff’s sale to save it from sacrifice.^® How¬ 


ever, the assignee may abandon a burdensome as¬ 
set which has no value at the time, and which can 
be preserved only by expending funds of the as¬ 
signed estate, and concerning which there is no 
prospect of a return for years, and with the chanc¬ 
es, at least even, that in the end others would reap 
the benefit of it.^i He is relieved from all re¬ 
sponsibility for the disposition of money after he 
has paid it into court with the consent of the 

creditors.22 

Where there is a creditors^ committee, rather 
than an assignee, the right of administration be¬ 
longs primarily to those appointed or chosen.23 

§ 190, -Performance of Assignor’s Obli¬ 

gations in General 

An assignee for the benefit of creditors may elect to 
perform or refuse to perform an executory contract not 
calling for personal services of the assignor. He will not 
be permitted both to retain the benefits of the contract 
and to refuse to perform. 

Except where the contract calls for personal 
services of the assignor,^4 an assignee for the bene¬ 
fit of creditors may, in his discretion and accord¬ 
ing to what he considers to be in the best inter¬ 
ests of the creditors, either perform or refuse to 
perform the assignor’s part of an executory con¬ 
tractus He cannot be placed in default before 
the expiration of the time allowed for perform¬ 
ance by the original agreement and there is no 
liability for nonperformance of a contract of which 
the assignee had no notice and no opportunity to 
perform.^*^ 

The assignee must exercise ordinary prudence 
and good faith in dealing with and performing the 
assignor’s contract obligations where he induces 
the other party to perform,29 or otherwise reaps the 
benefits of a contract,20 he must carry out its pro¬ 


's. Matter of Youngs, 5 Abb.N.Cas. 
(N.Y.) 346. 

10. Anonymous v, Gelpcke, 6 Hun 
(N.Y.) 245. 

11. Matter of Ludeke. 54 N.Y.S. 121, 
33 App.Div. 397, modifying 50 N. 
Y.S. 952, 22 Misc. 676. 

12. Matter of Youngs, 5 Abb.N.Cas. 
(N.Y.) 346. 

13. Matter of Wooster. 10 Daly (N. 
Y.) 6. 

14. Cook V. Kerr, (Mo.App.) 192 S. 
W. 466. 

15. Prince v. McLaughlin, (C.C.A. 
Miss.) 16 F.(2d) 886, certiorari de¬ 
nied McLaughlin v. Prince, 47 S. 
Ct. 658, 274 U.S. 746, 71 L.Ed. 1327, 
and 47 S.Ct 763, 274 U.S. 746, 71 
L.Ed. 1341. 

16. State of Oregon v. Ingram. (C. 
C.A.Or.) 63 F.(2d) 417, certiorari 


denied Ingram v. State of Oregon, 
54 S.Ct. 49, 290 U.S. 630, 78 L.Ed. 
548. 

17. James McCoy Co. v. Smith, 165 
N.W. 88, 181 Iowa 707. 

18. Cal.—Schneider v. Moncur, 159 
P. 459, 30 Cal.App. 734. 

Ind.—^In re Davis, 183 N.E. 547. 

Ohio.—In re Rice, 18 Ohio N.P.(N. 
S.) 489. 

5 C.J. p 1215 note 58. 

19. In re Rice, supra. 

20. Frank’s App., 59 Pa. 190. 

21. U.S.—Glenny v. Langdon, (Ohio) 
98 U.S. 20, 25 L.Ed. 43. 

Colo,—Hill V. Graham. 53 P. 1060. 11 
Colo.App. 636. 

Pa.—^Philadelphia Provident Life, 
etc., Co. V. Fidelity Ins., etc., Co., 
52 A. 34. 203 Pa. 82. 

5 C.J. p. 1215 note 59. 
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22. In re Gregg, 74 Mo.App. 58. 

23. Ohio Valley Banking & Trust 
Co. V. King, 38 S.W.(2d) 663. 238 
Ky. 712. 

24. Rainwater-Bradford Hat Co. v. 
McBride, (Ind.T.) 117 F. 597, 55 C. 
C.A. 659. 

25. Lathrop v. Specht, 172 N.W. 296, 
186 Iowa 225—5 C.J. p 1215 notes 
66 - 68 . 

26. Wheeler v. Metzger Linseed Oil 
Co., 70 I11.APP. 622. 

27. Wallace v. Wald, 13 Ohio Cir. 
Ct 576, 4 Ohio Cir.Dec. 475. 

2a In re Brown, 44 A. 443, 193 Pa. 
281. 

29. Smith v. Barnard, 42 N.E. 1054, 
148 N.Y. 420—5 C.J. p 1215 note 70. 

30. Law Book Co. v. Klein, 267 N.Y. 
S. 169, 239 App.Div. 363. 
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visions; and, where he repudiates the contract, he 
is equitably bound to return the consideration paid 
to the assignor.31 

A creditor who signs an agreement providing 
for completion of a contract by the trustee is bound 
to know what he is signing.^^ 

The inclusion of shares of stock in the inventory 
does not make the assignee subject to assessment 
as a stockholder.33 

§ 191, — Acceptance of Lease 

An assignee for the benefit of creditors of a lessee Is 
not liable for rent unless he accepts or adopts the lease; 
and where he accepts, he is liable, according to the 
weight of authority, only in his representative capacity; 
but where he occupies the premises without adopting the 
lease, he is personally liable for use and occupation. 

An assignment of all of a lessee's property for 
the benefit of creditors does not make the assignee 
an assignee of the lease and liable for rent, un¬ 
less he expressly accepts the lease or so acts that 
his conduct will be treated as an adoption of it;^^ 
and, for the purpose of determining whether or 
not to assume the lease, he will be allowed a rea¬ 
sonable time.35 

What constitutes acceptance. Where the as¬ 
signee does not expressly accept or reject the lease, 
the question as to whether his acts amount to an 
acceptance must be determined by considering all 
the circumstances.36 While it is not necessary, in 
order to hold the assignee liable for rent, that he 
occupy the premises, but only that he elect to take 


the lease as an asset of the assigned estate,^^ yet, 
where the assignee, with knowledge of the exist¬ 
ence of a lease, enters into possession of the leased 
premises for the purpose of there selling the as¬ 
signed property and executing his trust, the pre¬ 
sumption is that he elects to accept the lease.3^ 
The presumption arising from taking possession- 
may be overcome by the assignee and entrance 
on, or use of, the premises for minor purposes may 
not amount to an acceptance of the lease.^® 

Effect of acceptance. Where the assignee ac¬ 
cepts the lease, he is liable on covenants maturing 
thereafter,but not on those which have previous¬ 
ly matured.42 While there are cases to the con- 
trary,43 an assignee accepting the lease of his as¬ 
signor becomes liable for rent only in his repre¬ 
sentative, and not in his individual, capacity,44 ex¬ 
cept where his election to adopt the lease is not 
confirmed by the court,45 where he uses poor busi¬ 
ness judgment in occupying the premises at the ex¬ 
isting rent,46 or where he makes a personal prom¬ 
ise to pay the rent during his occupancy.47 

Occupation without acceptance. Where the as¬ 
signee occupies the premises without adopting the 
lease, he is personally liable, for the time of the 
occupation, under an implied contract to pay for the 
use and occupation.^s 

§ 192. -Lease of Assigned Real Property 

The assignee is under no duty to lease assigned real' 
property and his power to make or modify a lease is very' 
limited. 


31. Lathrop v. Specht, 172 N.W. 296, 
186 Iowa 225. 

32. Boyle v. Rider, 110 A. 524, 136 
Md. 286. 

33. Hill V. Graham, 53 P. 1060, 11 
Colo.App. 536. 

34. Oboler v. Miller, 262 N.T.S. 548, 
146 Misc. 509—5 C.J. p 1215 note 

73. 

35. Oboler v. Miller, 262 N.T.S. 548, 
146 Misc. 509—5 C.J. p 1216 note 

74. 

33. N.T.—Knickerbocker L. Ins. Co. 

V. Patterson, 75 N.T. 589. 

Ohio.—Rawn v. Hotel Madison Co., 
25 Ohio Cir.Ct 737. 

5 C.J. p 1216 note 75. 

37. Wadlow V. Markey, 95 Ill.App. 
484. 

38. Smith V. Ingram, 8 So. 144, 90 
Ala. 529—5 C.J, p 1216 note 77. 

S3. Ala.—Smith v. Ingram, supra. 
N.T.—^Bagley v. Freeman, 1 Hilt. 
196. 

Pa.—In re Weinmann, 30 A. 389, 164 
Pa. 405. 

40. Ga.—Gould v. Kerr, 52 Ga. 619. 
N.T.—^Myers v. Hunt, 8 N.T.St. 338. 


41. Walton v. Stafford, 43 N.T.S. 
1049, 14 App.Div. 310, 4 N.T.Ann. 
Cas. 114, affirmed 57 N.E. 92, 162 
N.T. 568—6 C.J. p 1216 note 81. 

He cannot rid himself of lia'bility 
hy mere abandonment.—Thoms v. 
Header, 9 Ohio S. & C.P. 490, 6 Ohio 
N.P. 242. 

42. Walton v. Stafford, 43 N.T.S. 
1047, 14 App.Div. 310, 4 N.T.Ann. 
Cas, 114, affirmed 57 N.E. 92, 162 N. 
T. 658—^Anderson v. Hamilton, 8 
N.T.S. 858, 16 Daly 18. 

43. Keton V. Silbert, (Tex.Civ.App.) 
250 S.W. 316—5 C.J. p 1217 note 84. 

Unless released from personal lia¬ 
bility by the creditors, an assignee 
who accepts the lease is personally 
liable for the rent stipulated therein. 
—Hopkin’s Assignment, 14 Ohio Cir. 
Ct. (N.S.) 495. 

44. N.T.—Oboler v. Miller, 262 N.T. 
S. 548, 146 Misa 609—Paul v. Duke, 
214 N.T.S. 561, 126 Misc. 734. 

Wis.—Lincoln Fireproof Warehouse 
Co, V. Greusel, 224 N.W. 98, 199 
Wis. 428, 70 AL.R. 1096, adhered 
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to 227 N.W. 6, 199 Wis. 428, 70 A. 
L.R. 1096. 

5 C.J. p 1217 note 85. 

Recovery cannot be had for nso 
and occupation.—Bradkin Realty Co. 
V. Lesser, 156 N.T.S. 707. 

45. Reynolds v. Fuller, 64 Ill.App. 
134. 

46. Matter of Ginsburg, 59 N.T.S. 
656, 27 Misc. 745. 

47. Kaye v. Stern. 144 N.T.S. 160— 
5 C.J. p 1217 note 88. 

48. N.T.—48 Vesey St. Corporation 
V. Strauss. 262 N.T.S. 607, 146. 
Misc. 666—Oboler v. Miller, 262 N. 
T.S. 548, 146 Misc. 509. 

Ohio.—Maier v. Cox, 183 N.E. 775, 43. 

Ohio App. 481. 

5 C,J. p 1216 note 80. 

Amount of liability 
While the assignee is liable merely 
for the reasonable worth of his use- 
and occupation, and not for the rent 
stipulated in the lease, nevertheless, 
the rent so stipulated should be ac¬ 
cepted as the reasonable worth of the* 
use and occupation, in the absence of' 
a clear showing of unreasonableness.. 



6 C.J.S. 


ASSIGNMENTS FOB BENEFIT OF CBEDITOBS 


§ 195 


A voluntary assignment does not impose on the 
assignee any duty to let the real estate.^^ The 
conversion of the property into money by sale, 
rather than the leasing of it by the assignee to 
another, is the object of the assignment; and any 
lease by him must be for a term of uncertain dura- 
tion.5® The assignee is not chargeable with rent 
because he permitted the assignor to occupy the 
premises a reasonable time before a sale.^i 

The assignee has no power to modify the terms 
of a lease made by his assignor in reference to 
lands subject to the assignment without the con¬ 
sent of creditors, although with the approval of the 
court.52 

§ 193. -Continuance of Assignor’s Busi¬ 

ness 

An assignee has no right to continue the business of 
the assignor unless he has proper Judicial authorization 
to do so or all the creditors consent. 

By reason of an assignment for the benefit of 
creditors being designed to terminate the business 
of the assignor in relation to the assigned property 
and to procure the conversion of the assets into 
cash and the division of the net proceeds among 
the creditors,53 an assignee, as a general rule, has 
no right to continue the assignor’s business with¬ 
out authority from a court empowered to grant 
it,5^ or the assent of all the creditors^s and the 
assignor.5® An assignee may, however, work up 
the stock on hand where it is manifest that it will 
be for the benefit of the creditors, as where the 
stock is of perishable articles, or where it would 
be of but little or no value unless worked up and 
prepared for market and where all the creditors 


consent to a continuance of the business by the as¬ 
signee, or acquiesce in an order of court to that 
effect, there can be no complaint by them. 5^ Where 
the creditors have consented to an assignment con¬ 
templating the carrying on of the business of the 
assignor, the assignee must conduct the affairs of 
the assignor for the benefit of the creditors.53 By 
agreeing with other creditors for a continuance 
of the business and a release of the assignee from 
personal liability for debts incurred in conducting 
the business, a lessor does not waive his claim for 
rent^O 

§ 194. — Taxes and Insurance 

The assignee should carry fire Insurance on the as¬ 
signed property; but, In the absence of statutory re¬ 
quirement, he need not list the property for taxation. 

It is the duty of the assignee to insure the as¬ 
signed property in his possession ;61 but, under 
statutes in force at the time, it may not be his 
duty to list the assets of the assigned estate for 

taxation.52 

§ 195. Partnership and Individual Estates 

The assignee of a firm does not represent the credi¬ 
tors of a former partner or partnership. Persons who 
merely supervise the liquidation of a firm and have no 
title to the assets are not trustees. 

Although, by virtue of statute, an assignee of a 
firm may stand in the place of the assignors and 
their creditors, he does not represent the creditors 
of a former partner or partnership.53 Persons 
whose duty under a contract is merely to supervise 
the liquidation of a firm, and in whom title to none 
of the property or assets of the firm is vested, are 
not trustees, although called such in the contract.^^ 


—Oboler v. Miller, 262 N.T.S. 548, 146 
Misc. 509. 

49. Ohio.—^Assignment of McCray, 
11 Ohio N.P.CN.S.) 129. 

Pa.—Hoover v. Hoover, 10 Pa.Co. 
563. 

5 C.J. p 1217 note 99. 

50. Hoover v. Hoover, suprsu 

51. Assignment of McCray, 11 Ohio 
N.P.CN.S.) 29. 

52. Busbey v. Russell, 18 Ohio Cir. 
Ct. 12, 10 Ohio Cir.Dec. 23. 

53. F. A. Patrick & Co. v. McDon¬ 
nell, 201 P. 1009, 61 Mont. 236— 
5 C.J. p 1217 notes 90, 91. 

54. Quimby v. Uhl, 89 N.W. 722, 130 
Mich. 198. 

Statute empowering the court to 
authorize the business of the assign¬ 
or to be conducted for a limited peri¬ 
od by the assignee cannot be given 
retroactive effect, nor does it empow¬ 


er the court to authorize the business 
to be continued for an unlimited 
time.—^P. A. Patrick & Co. v. McDon¬ 
nell, 201 P. 1009, 61 Mont 236. 

Circumstances warranting immediate 
authorization 

It has been held discretionary to 
order the hotel business of the as¬ 
signor continued without waiting for 
the consent of the creditors where, at 
the time of the assignment, the ho¬ 
tel was filled with guests and it was 
deemed of first importance to retain 
the good will of the house.—St 
James Hotel Co.'s Assignment, 4 Ohio 
S. & C.P. 209, 3 Ohio N.P. 42—5 C.J. 
p 1217 note 98. 

55. P. A. Patrick & Co. v. McDon¬ 
nell, 201 P. 1009, 61 Mont 236— 
5 C.J. p 1217 note 93. 

56. Quimby v. Uhl, 89 N.W. 722, 130 
Mich. 198—5 C.J. p 1217 note 94. 
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57- Harding v. Mill River Woolen 
Mfg. Co., 34 Conn. 458—5 C.J. p 
1217 note 96. 

58. Mont—F. A. Patrick & Co. v. 
McDonnell, 201 P. 1009, 61 Mont 
236. 

Pa.—^Bennett's Est, 21 Pa.Co. 609. 

5 C.J. p 1217 note 97. 

59. First Nat. Bank v. Bell, 268 P. 
63, 125 Or. 598. 

60. Hopkins' Assignment, 14 Ohiff 
Cir.Ct(N.S.) 495. 

61. Hill V. American Surety Co., 81 
N.W. 1024, 82 N.W. 691, 107 Wis. 
19, 32. 

62. McNeill v. Hagerty, 37 N.B. 526,. 
61 Ohio St 265, 23 L.R.A. 628. 

63. Michigan Trust Co. v. Webber, 
67 N.W. 811, 109 Mich. 87. 

64. Eiseman-Kaye Co. v. Shepard- 
son, 247 I11.APP. 31. 
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§ 196. Sale or Other Disposition of Assets 

It is the duty of the assignee to sell, or use his best 
endeavors to sell, the assigned property. 

It is incumbent on the assignee to convert the as¬ 
signed property into money within a reasonable 
time after taking possession.®® It is his duty to 
sell the assigned estate, or at least to use his best 
endeavor to sell it.*® In all arrangements for the 
sale of the property, it is the duty of the assignee 
to consult the best interests of the creditors.®^ 

I 197 , -Authority of Assignee 

The assignee has authority to dispose of the as¬ 
signed property by sale, but not otherwise. 

An assignee for the benefit of creditors has au¬ 
thority to sell the assigned property in order to 
pay the debts of the assignor.®^ In the absence 
of express authority, the assignee has implied au¬ 
thority to sell all the property^^ included in the 
deed of assignment^® His authority to sell is 
broad enough to include authority to resell on fail¬ 
ure of the original purchaser to comply with the 
conditions of the sale.*^! In exercising this power, 
he is authorized and obligated to use his judgment 

and- discretion,'^^ 

The assignee is without power to barter or ex¬ 
change the assigned property,*^® or to appropriate 
it to his own use and charge himself with the cost 
price thereof,74 


I 198. - Order of Court 

A court having jurisdiction of the assignment may 
order a sale of the property, and It is customary to ob¬ 
tain such an order, but It is not necessary unless re- 
quired by statute. 

Except where an applicable statute in force at the 
time makes judicial action a prerequisite to the as¬ 
signee's authority to sell the assigned property,^^ 
an order of court authorizing or directing the as¬ 
signee to sell is not essential to the validity of a 
sale.76 However, it is the usual practice for an 
assignee to apply to a court having jurisdiction over 
the assigned estate for permission to sell.77 Xo be 
valid, an order of court for a sale by the assignee 
must be made by a judge sitting as a court and 
must be entered on the record.*^® 

It is competent for the court, in a proper case, 
to enjoin a sale by the assignee.'^® 

Jurisdiction of particular courts. After a court 
of chancery has taken jurisdiction of the trust, it 
has the power to order a sale of the assigned 
property.^® A court having statutory jurisdiction 
of an assignment may direct the assignee as to what 
property to sell®i and prescribe the mode of sale 
(infra § 201 a). Such court may give an assignee 
special directions as to the sale of property encum¬ 
bered by liens.®2 It has been held that the cir¬ 
cuit court of a county in which the assignor re¬ 
sides has jurisdiction to order the sale of land in 
another county;*® but that the county court of the 


65. Mass.—-Whiteside v. Merchants' 
Nat. Bank of Boston, 187 N.B. 706. 

Minn.—^Boyum v. Jordan, 178 N.W. 
158. 146 Minn. 66. 

Ohio.—^Assignment of McCray, 11 
Ohio N.P.CN.S.) 129. 

5 C.J. p 1218 note 6. 

Mandatory statute 

A statute providing that the as¬ 
signee shall convert the assets into 
money is mandatory.—In re Rice, 18 
Ohio N.P.(N.S.) 489. 

66. Littlejohn v. Turner, 40 N.W. 
621, 73 Wis. 113—5 C.J. p 1218 note 

7. 

67. Jessup V. Hulse, 21 N.T. 168. 

68. Golden Rod Oil Co, No. 1 v. No¬ 
ble, (Tex.Civ.App,) 233 S.W. 524, 
dismissed for want of jurisdiction. 

69. Watson v. Willerton, 258 Ill.App. 
390, transferred 169 N.B. 166, 337 
IlL 359—5 C.J. p 1218 note 12. 
Trustee conducting debtor’s busi¬ 
ness is authorized to sell the proper¬ 
ty, where it appears that the debts 
cannot be paid by operation of the 
plant or otherwise than by a sale.— 
First Nat. Bank v. Bell, 268 P. 63, 
125 Or. 598. 

70. Adams v. Hartzell, 119 N.W. 635, 
18 N.D. 221. 


71. Durfee v. Harper, 56 P. 582, 22 
Mont 354. 

72. Matter of Crowder, 10 Daly (N. 
Y.) 132. 

73. Md.—Ringgold v. Ringgold, 1 
Harr. & G. 11, 18 Am.D. 250, 

Vt—^Page V. Olcott, 28 Vt. 465. 

74. Geisse v. Beall, 3 Wis. 367. 

75. In re Gurian, 155 N.Y.S. 930, 92 
Misc. 296—5 C.J. p 1218 note 17. 

I Encumbered real property 

(1) Under a statute providing for 
an order of sale of real property en¬ 
cumbered with liens, the court will 
grant the order where it deems a 
sale to be for the manifest interest 
of all parties.—Stutsman’s Assigned 
Estate, 2 Pa.Dist & Co. 215. 

(2) It will refuse to order a sale 
where the liens against the real es¬ 
tate are greatly in excess of its ap¬ 
praised value.—^In re Hill, 1 Pa.Co. 
584. 

(3) The statute is applicable re¬ 
gardless of whether the assignor 
owned several tracts or only one 
tract of land.—^Barr’s Estate, 21 Pa. 
Co. 222. 

.76. Mass.—Goodrich v. Proctor, 1 
Gray 567. 


Mo.—Jeffries v. Bleckmann, 86 Mo. 
350. 

5 C.J. p 1218 note 18. 

77. Mass.—Goodrich v. Proctor, 1 
Gray 567. 

Ohio.—^Bell v. Duduit, 40 Ohio St. 
330. 

Wis.—^Littlejohn v. Turner, 40 N.W. 
621, 73 Wis. 113. 

78. Bristol Sav. Bank v. Judd, 89 N. 
W. 93, 116 Iowa 26. 

79. In re Gurian, 155 N.Y.S. 930, 92 
Misc. 296—5 C.J. p 1218 note 27. 

80. Louisville Mfg. Co. v. Brown, 
13 So. 15, 101 Ala. 273. 

81. Ill.—Osborne v. Gibbs, 27 Ill. 
App. 246. 

Ky.—Lexington, etc.. County Min, Co. 
v. Columbia Finance, etc., Co., 98 
S.W. 332, 124 Ky. 119, 30 Ky.L. 336. 
5 C.J. p 1218 note 20. 

82. Ind.—^Burns v. Gavin, 20 N.E. 
799, 118 Ind. 320. 

Pa.—^Pauley’s Est, 24 A. 114, 149 Pa. 
196. 

R.L—Quidnick Co. v. Chafee. 13 R.I, 
367. 

Wis.—^Littlejohn v. Turner, 40 N.W. 

621, 73 Wis. 113. 

5 C.J. p 1218 note 31. 

83. Robison v. Blount, 84 Ind. 602— 
Lawson v. De Bolt, 78 Ind. 563< 


1342 



6 C.J.S. 


ASSIGNMENTS FOB BENEFIT OF CBEDIT0B8 § 201 


county wherein the assignee qualifies and not 
wherein the business of the assignor is carried on 
has jurisdiction to order a sale of the assigned 
estate.^4 

Where one court has exclusive jurisdiction, an¬ 
other court will not enjoin a sale by the assignee.^® 

Parties and notice, A statute authorizing a court 
of equity to order a sale of joint property as a 
whole, when it is indivisible, gives an assignee a 
right to sue for such order, but a creditor of the 
assignor has no such right.^^ Where, after the 
execution of an assignment for the benefit of cred¬ 
itors, the grantor dies, and an administrator of his 
estate is appointed, the trustee and the administra¬ 
tor may join in a special proceeding for the sale 
of the real estate to pay debts.^^ Jt has been held 
not necessary to make lienholders^^ or all the cred- 
itors^^ parties to the application; but the assignor 
is a necessary party where he claims to hold the 
land in question as trustee for third persons and 
a statute requiring that creditors, or lien creditors, 
be given notice and an opportunity to be heard 
must be observed.^! 

Appeal, While an appeal may be taken from an 
order of sale, the order will not be disturbed in 
the absence of a showing of an abuse of discre- 

tion.®3 

§ 199 . -Time of Sale 

The assignee must sell the property within the time 
prescribed by statute or, In the absence of statute, with¬ 
in a reasonable time. 

Where the time for consummating a sale is pre¬ 
scribed by statute, the sale must be made within 
such time.^4 In the absence of statutory provi¬ 
sion, it is the duty of an assignee to make a sale 


of the assigned property within a reasonable time.^® 
It has been held that the assignee cannot properly 
delay a sale until the property can be sold at its 
highest retail prices, except with the consent of the 
creditors but, in the exercise of an honest dis¬ 
cretion, an assignee may delay a sale of the prop¬ 
erty to prevent its being sacrificed. ^ 7 While the 
court will compel the assignee to use reasonable 
diligence in making a sale,^^ it is held that a stat¬ 
ute requiring sales by assignees to be made at such 
time as the court shall appoint applies to public 
sales and not to a private sale ordered by the 
court.9® 

Where no bidders attend on the day of sale, it is 
the duty of the assignee to postpone the sale to 
another day.i 

§ 200. — Notice of Sale 

Reasonable and proper notice, complying with statu¬ 
tory requirements, if any, should be given; but a de¬ 
fective notice, or even a failure to give notice, does not 
necessarily invalidate the sale. 

Reasonable notice of the sale should be given by 
the assignee so that the creditors may attend and 
see that the property is not sacrificed.^ The notice 
should describe the property and the interest in it 
which is to be sold and where there are statutory 
requirements, they should be followed;^ but a sale 
is not necessarily invalidated by a defective notice, 
or by the fact that no notice is given.® 

§ 201. -Mode, Manner, and Terms of 

Sale 

a. In general 

b. Price and terms 

a. In General 

When not restricted by statute, order or decree of 


84. Lexington, etc., Min. Co. v. Co¬ 
lumbia Finance, etc., Co., 98 S.'W’. 
332, 124 Ky. 119, 30 Ky.L. 336. 

85. Kerr Hardware Co. v. Cherring- 
ton, 174 N.E. 787, 37 Ohio App. 395. 

86. Hill V. Cornwall, 26 S.W. 640, 
95 Ky. 612, 16 Ky.L. 97. 

87. Robinson v. McDowell, 45 S.E. 
645, 133 N.C. 182, 98 Am.S.R. 704. 

88L Graves v. Long, 9 S.W. 297, 87 
Ky. 441, 10 Ky.L. 414. 

89. Robinson v. Robinson, 11 Bush 
(Ky.) 174. 

90. Mannix v. Elder, 1 Ohio Cir.Ct. 
69, 1 Ohio Cir.Dec. 36. 

91. N.T.—^In re Gurian, 165 N.T.S. 
930, 92 Misc. 296. 

—^Dodson’s Est,, 6 Pa.Co. 617. 

92. In re Gilbert, 68 N.W. 863, 94 
Wis. 108. 


93. White’s Estate, 35 A. 985, 178 
Pa. 280, 

94. Teah v. Roth, 39 Ark. 66—^Ra¬ 
leigh V. Griffith, 37 Ark. 150. 

95. Ill.—Goodwin v. Mix, 38 Ill. 115. 
R.I.—^Hammond v. Stanton, 4 R.I. 

65. 

Vt.—Page V. Olcott, 28 Vt 465. 
Wis.—^Littlejohn v. Turner, 40 N.W. 

621, 73 Wis, 113. 

5 C.J. p 1219 note 36. 

Sarliest day 

There is a dictum to the effect that 
the assignee is bound to sell the 
property at the earliest day.—^As¬ 
signment of McCray, 11 Ohio N.P. 
(N.S.) 129. 

96. Hart v. Crane, 7 Paige (N.T.) 
37. 

97. Schofield’s Est, 16 Pa.Co. 70—5 
^ C.J. P 1219 note 38. 
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98. Hollister v. Loud, 2 Mich. 309. 

99. Gignoux v. Stafford, 42 Hun (N. 
Y.) 426, distinguishing Smith v. 
Long. 12 Abb.N.Cas.(N.r.) 113. 

1. Jessup V. Hulse, 21 N.Y. 168. 

2. N.J.—^Hays v. Doane, 11 N.J.Eq. 
84. 

N.Y.—^Hart V. Crane, 7 Paige 37. 

8. Hays V. Doane, 11 N.J.Eq. 84. 

4. TJ.S.—^Rice V. Frayser, (C.C.Ark.> 
24 F. 460. 

Ark.—Teah v. Roth, 39 Ark. 66—^Ra¬ 
leigh V. Griffith, 37 Ark, 150. 

N.J.—Sloan v. Apgar, 24 N.J.Law 
608. 

5. Ala.—^Haynes v. Crutchfield, 7 
Ala. 189. 

Mass.—Whitman v. McIntyre, 85 N. 
E. 426, 199 Mass. 436, 19 L.R.A. 
(N.S.) 682. 

5 C.J. P 1219 note 45. 
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courts or the deed of assignment, the assignee has dls- 
'Cretion as to the manner of the sale, especially as to 
whether It shall be public or private; but he must exer¬ 
cise this discretion reasonably, intelligently, and prudent¬ 
ly with a view of affording the greatest possible benefit 
to the interested parties. 

The sale of assigned real estate is governed by 
the law of the state wherein the property is situ¬ 
ated, and not by the law of the state wherein the 
assignor resides and the assignment is made.® A 
court having jurisdiction of the assignment pro¬ 
ceedings may prescribe the mode of sale of the 
property.^ When not restricted by the assignment, 
by statute, or by decree of court, an assignee for 
the benefit of creditors is allowed a liberal dis¬ 
cretion as to the manner of sale.® He must, how¬ 
ever, adopt all reasonable modes of proceeding in 
order to render the sale most beneficial to the par¬ 
ties in interest;® and where the deed of assign¬ 
ment prescribes the manner in which the property 
shall be sold, the assignee is bound to conform 
thereto.^® 

It has been held that the sale should be made in 
the presence of the property.^^ 

Public or private sale. Unless he has been given 
directions as to this matter in the deed of assign¬ 
ment,by statute,!® or by the court,the as¬ 
signee has a discretion to sell the assigned prop¬ 
erty at public or private sale, as he may deem best 
for the interest of the creditors;!® but while he 
lias this right of choice, he must exercise it with 
reasonable prudence and intelligence.!® 


b. Price and Terms 

In the absence of a statute so providing, an appraisal 
does not constitute a basis for a minimum selling price. 
A sale on credit is not permissible, unless it is authorized 
or directed by a valid provision In the assignment. 

Appraisal of the property is necessary under 
some,!*^ but not other,!® statutes. Even where ap¬ 
praisal is required, it is not necessary, in the ab¬ 
sence of statutory requirement, that the property 
sell for two-thirds of its appraised value.!® 

Under the peculiar circumstances of some cases, 
it may not be improper to sell the property for 
stock, instead of cash,®® or to convey it directly 
to the creditors in extinguishment of their claims.®! 

Sales on credit. In jurisdictions wherein pro¬ 
visions in the assignment for sales on credit are 
regarded as valid, the assignee, when so directed, 
or where the matter is left to his discretion, may 
sell on credit;®® but where there is no provision 
in the assignment for a sale on credit, or where 
such a provision is held to be invalid, an assignee 
cannot sell on credit.®® Where the deed of as¬ 
signment requires the assignee to sell for cash, the 
assignee has no power to sell on credit, and a sale 
on credit confers no title on the purchaser.®^ In 
some states an assignee who sells personalty of the 
assigned estate in his possession on credit, and 
without taking personal security, does so at his own 
risk, and must bear any resulting loss,®® even 
though he has acted on the advice of the assignor 
and some of the creditors.®® The act of an as¬ 
signee in selling on credit will not render the as¬ 
signment void.27 The validity of a sale made on 


e. Thompkins v. Adams, 20 P. 530, 
41 Kan. 38. 

'7. Brooks v. Peck, 38 Barb.(N.T.) 

519—5 C.J. p 1219 note 53. 

•8. Troth’s Est, 1 ChestCo.(Pa.) 89, 
9- Hunt V. Bass, 17 N.C. 292, 24 Am, 
D. 274—5 C.J. p 1219 note 47. 
Where trustee employed the most 
practicable and advanta^reons meth¬ 
od that could have been adopted, his 
action will be approved.—Farmers’ 
Exch. Bank v. Thompson, 274 S.W. 
745, 309 Mo. 669. 

10. Greenleaf v. Queen, (D.C.) 1 Pet. 
(U.S.) 13S, 7 L.Ed. 85. 

11. Hannah v. Carrington, 18 Ark. 
86—5 C.J. p 1219 note 49. 

12. Greenleaf v. Queen, (D.C.) 1 Pet. 
(U.S.) 138, 7 L.Ed. 85. 

13. U.S,—Rice v. Prayser, (C.C.Ark.) 
24 P. 460. 

JN’.J.—Sloan v. Apgar, 24 N.J.Law 
608. 

^ C.J. p 1219 note 55. 
iFerxuissive statute 

Under some statutes, the sale may I 


be either public or private.—^Evans¬ 
ville Improvement Co. of Vander¬ 
burgh County V. Gardner, 128 N.E. 
471, 75 Ind.App. 401. 

14. Ind.—Lawson v. De Bolt, 78 
Ind. 563. 

N.T.—Matter of Leventritt, 58 N.T.S. 

256, 40 App.Div. 429. 

R.I.—Quidnick Co. v. Chafee, 13 R.I. 
367. 

5 C.J. p 1220 note 66. 

15. U.S.—^Conaway v. Cincinnati 
Third Nat. Bank, (W.Va.) 167 P. 
26, 92 C.C.A. 488, reversing (C.C.) 
156 P, 144, and certiorari denied 
29 S.Ct. 695, 214 U.S. 512, 53 L. 
Ed. 1062. 

N.T.—^Matter of Leventritt, 58 N.T.S. 

256, 40 App.Div, 429. 

5 C.J. p 1220 note 57. 

16. Powell’s Est, 20 Pa.Co. 311, 

17. Peele v. Ohio, etc.. Oil Co., 63 
N.E. 763, 168 Ind. 374. 

18. Kentucky Distilleries, etc., Co. 
V. Blanton, (Ky.) 149 P. 31, 80 C. 
C.A. 343, affirming (C.C.) 120 F. 
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318, and certiorari denied 27 S.Ct. 
790, 205 U.S. 543, 51 L.Ed. 922, 

19. Evansville Improvement Co, of 
Vanderburgh County v. Gardner, 
128 N.E. 471, 75 Ind.App. 401—5 C. 
J. p 1220 note 58. 

20. Whitman v. McIntyre, 85 N.E. 
426, 199 Mass. 436, 19 L.R.A.(N.S.) 
682. 

21. In re Real Est Inv. Co., 61 A. 
924, 212 Pa. 304. 

22. Hoffman v. Mackall, 5 Ohio St. 
124, 64 Am.D. 637—5 C.J. p 1220 
note 61. 

23. Wilhelm v. Byles, 27 N.W. 847, 
29 N.W. 113, 60 Mich. 561—5 C.J. 
p 1220 note 62. 

24. Cox V. Palmer, 60 Miss. 793. 

25. Saunders v. Lanier, 164 S.W. 
780, 128 Tenn. 693—5 C.J. p 1220 
note 64. 

26. Swoyer’s App., 5 Pa. 377. 

27. Iowa.—Savery v. Spaulding, 8 
Iowa 239, 74 Am.D. 300. 

N.Y.—Mathews v. Poultney, 33 Barb. 
127. 
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credit by an assignee cannot be attacked on that 
ground by the purchaser, but only by the assignor’s 
creditors.28 

§ 202. — Confirmation of Sale by Court 

A sale made under an order of court must be con¬ 
firmed by the court. 

A sale by an assignee for the benefit of credi¬ 
tors is a judicial sale where it is made under an 
order of court,^9 but not where it is made by vir¬ 
tue of a power in the deed of assignment.^® Where 
the sale is a judicial one, it must be confirmed by 
the court unless it is otherwise provided by stat¬ 
ute the sale is not consummated and the title 
does not pass until confirmation by the court.^^ 
However, where all parties interested acquiesced in 
a sale of realty under an assignment for benefit of 
creditors, the assignee’s discharge was deemed an 
approval of the sale, as against an objection more 
than ten years later by a stranger to both the as¬ 
signment proceedings and the title and it has 
been held that, where the sale was made pursuant 
to an order of court authorizing acceptance of the 
offer in question, an order confirming the sale is 
not necessary to the completion of the title of the 
purchaser.^^ The court should act on the proceed¬ 
ings to confirm at such time or times as are pre¬ 
scribed by statute,^^ and should have before it a 
proper showing of facts before confirming the 
sale.5® The power of the court to order and con¬ 
firm a sale is not extensive enough to allow the 
court itself to make a contract of sale with a 
prospective purchaser, but the court’s order must 
be carried out through its officer, the assignee.37 

It has been intimated, but not decided, that the 
assignor may except to the confirmation of the 
sale.^^ 


An order of court confirming an assignee’s sale 
is final and conclusive until reversed or set aside 
it is not subject to collateral attack, where it is 
not in conflict with the statutes or order of sale,4® 
or even though the court may have committed great 
errors and irregularities.^^ The confirmation of a 
sale cures any irregularity in the appraisal, such 
as the inclusion of personal property in the ap¬ 
praisal of real property.^2 Under a particular stat¬ 
ute a confirmed sale may discharge all liens against 
the realty sold.^^ 

§ 203. - Validity of Sale in General 

Not every Irregularity will avoid a sale of assigned 
property; but the sale is void where It Includes property 
not covered by the assignment or where It Is made in to¬ 
tal disregard of statutory requirements. 

A sale is void as against mortgage creditors 
where no attempt has been made by the assignee to 
conduct the sale as provided by law.^^ Also, a 
sale of all the assignor’s property is not valid where 
the assignment reserves exempt property.^S 

On the other hand, under a deed of assignment 
directing that the trust shall cease at a certain time, 
a sale made before the expiration of the period is 
not invalidated by the fact that the price was not 
paid nor the deed executed until afterward, even 
should such a direction for the closing of the es¬ 
tate be considered mandatory^® which it will not 
be (supra § 164). Moreover, a sale is not invalid 
by reason of there being tax liens on the property, 
as, in case the property has not been sold for taxes 
or the period of redemption has not expired, the 
taxes may be paid out of the proceeds of the sale.47 
Although an assignee disposes of property before 
performance of statutory conditions requisite to his 
authority to do so, and the deed may be void as 


28. Becker v. Holm, 61 N.W. 307, 
89 Wis. 86. 

29. Ind.—Lawson v. De Bolt, 78 Ind. 
563. 

Ohio.—^Dresbach v. Stein, 41 Ohio St. 
70. 

Pa.—Sayers v. Phillips, 6 Pa.Super. 
343. 

30. In re Rider, 23 Hun (N.T.) 91. 

31. Ind.—Chase v. Van Meter, 39 N- 
B. 455, 140 Ind. 321. 

Ohio.—^Andrews v. Johns, 51 N.B. 
880, 59 Ohio St. 65. 

82. Kerr Hardware Co. v. Cherring- 
ton, 174 N.E. 787, 37 Ohio App. 395 
—5 C.J. p 1221 note 71. 

83. Mitchell v. Green, 145 N.W. 404, 
125 Minn. 24. 

34. Mortenson Woodworking Co. v. 
Raabe, 171 N.Y.S. 128. 

35. Maupin v. Maupin, 89 S.W. 238, 
28 Ky.L. 323. 
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36. Ind.—^Peele v. Ohio, etc.. Oil Co., 
63 N.E. 763, 158 Ind. 374. 

Ky.—^Whayne v. Davis, 66 S.W. 827, 
23 Ky.L. 2174. 

Mo.—In re Citizens’ Stock Bank, 86 
Mo.App. 14. 

5 C.J. p 1221 note 74. 

37. Smith v. Sulzer Mach. Co., 61 S. 
W. 449, 21 Ky.L. 376. 

33. In re Rhodes’ Estate, 111 A. 443, 
267 Pa. 506. 

39. Bailey v. Kerr. 54 N.E. 165, 180 
Ill. 412—Klein v. Loeber, 82 Ill. 
App. 528—5 C.J. P 1221 note 77. 
Appealability 

Some statutes are construed to al¬ 
low an appeal from an order, judg¬ 
ment, or decree confirming a private 
sale of real estate by an assignee.— 
Browne v. Wallace, 53 N.E. 957, 60 
Ohio St 177, distinguishing Aultman 
v. J. F. Seiberling Co., 31 Ohio St 
201 . 


40. Bates v. State ex rel. Fulton, 198 
N.B. 34, 130 Ohio St 133. 

41. Evansville Improvement Co. of 
Vanderburgh County v. Gardner, 
128 N.E. 471, 75 Ind.App. 401. 

42. Blanton v. Kentucky Distilleries, 
etc., Co., (C.C.Ky.) 120 P. 318, af¬ 
firmed 149 P. 31, 80 C.C.A. 343, cer¬ 
tiorari denied 27 S.Ct 790, 205 U. 
S. 543, 51 L.Ed. 922. 

43. SheafCer’s Est, 6 Pa.Co. 147—5 
C.J. p 1221 note 80. 

44. Hynds v. First State Bank of 
Stonewall, 242 P. 861, 115 Okl. 276. 

45. Maupin v. Maupin, 89 S.W. 238. 
28 Ky.L. 323. 

46. Shirk v. Trundle, 53 A. 928, 96 
Md, 177. 

47. Whayne v. Davis, 66 S AV. 827, 
23 Ky.L. 2174. 
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against the assignor and his creditors, the assignee 
himself is estopped to question the validity of the 
deed>^ 

§ 204. -Purchase by Assignee 

It is not permissible for the assignee to purchase, or 
be Interested in the purchase of, the assigned property. 

The assignee is prohibited from purchasing, or 
being interested in the purchase of, the assigned 
property,except with the consent of the credi¬ 
tors and where he does purchase, he will be 
considered as having purchased in his character 
of assignee for the benefit of the estate,^! or the 
sale may be repudiated by the parties interested 
in the estate.52 The prohibition is absolute, it not 
being necessary for objecting creditors to show ac¬ 
tual fraud,53 nor permissible for the assignee to 
show good faith.54 

An assignee, however, who is himself a large 
creditor, has a right to protect his own interests 
and he may purchase after the termination of the 
trust^® or make a bona fide repurchase from the 
purchaser.57 Also, the circumstances of some other 
cases have been such as not to come within the 
rule prohibiting a purchase by the assignee.53 

A creditor who is a party to a fraudulent pur¬ 
chase by the assignee cannot recover the property 
from him.53 

§ 205, Conveyance and Delivery of 

Property Sold 

A deed by an assignee for the benefit of creditors 
should show his capacity to sell. Its validity is governed 
by the law of the state where the land is situated. A 
warranty is binding on the assignee personally, but not 
on the estate. 

The validity of a deed made by an assignee for 


the benefit of creditors and the marketability of ti¬ 
tle thereunder are governed by the law of the state 
where the land is situated.3<> The question of what 
property passes by the sale depends on a construc¬ 
tion of all the papers in the case. 61 

A deed reciting that it was made individually 
and as assignee, and that an assignment was made 
on a specified day, and signed individually and as 
assignee, is too indefinite to show that the grantor 
was an assignee for the benefit of creditors, enti¬ 
tled to sell the property.62 

An assignment conferring large discretionary 
powers on the assignee as to the time, manner, and 
terms of sale does not give him power to bind the 
estate by express covenant of warranty, nor does 
such power exist by implication of law.63 A trustee 
is personally liable on his warranty of title to land 
sold and conveyed by him in conjunction with his 
assignor to the extent of the sum realized by so 
warranting the title and where accounts sold 
by an assignee, although appearing on the inven¬ 
tory, have no legal existence, but are fictitious, the 
assignee is not relieved, by reason of the character 
in which he makes the sale, from the obligation 
which the law generally imposes on vendors to show 
that the subject matter of the sale existed.65 

§ 206. — Payment of Purchase Money 

The purchase price must be paid In full. 

The assignee may recover from the purchaser 
only the amount of the purchase price, and no 
more;66 but he is entitled to that amount without 
any set-off of a debt due the purchaser by the as- 
signor®*^ or the assignee.®^ Where the purchase 
is made subject to a charge to secure certain an¬ 
nual payments to a person during his life, the pur- 


43. Prentice v. Coughran, 157 N.W. 
S19, 37 S.D. 191. 

43. In re Allison. 38 A. 1036, 183 Pa. 
555_6 C.J. p 1224 note 30. 

Purchase throTi^rh agrent or third per- 
son 

The prohibition extends not only to 
a direct purchase by the assignee, 
but also to a purchase by him 
through an agent or third person.— 
Matter of Sheldon, 76 N.Y.S. 278, 72 
App.Div. 625, affirmed 65 N.E. 1096, 
173 N.Y. 287—Cram v. Mitchell. 1 
Sandf.Ch.(N.Y.) 251. 

60. Ky.—Steele v. Steele, 2 Ky.Op. 
398. 

Pa.—Campbell v. McLain, 61 Pa. 200, 

51. Hartwell v. Gurney, 13 A. 113, 
16 Itl. 78—5 C.J. p 1224 note 32. 

6^ N.Y.—Smith v. Hamilton, 69 N. i 
Y.S. 621, 43 App.Biv. 17. | 


' Tex.—^Nabours v. McCord, 100 S.W. 
1152, 100 Tex. 456. 

53. Smith v. Hamilton, 69 N.Y.S. 
521, 43 App.Div. 17. 

54. McCord V. Nabours, 109 S.W. 
913, 111 S.W. 144, 101 Tex. 494, 
modifying (Civ.App.) 103 S.W. 469. 

55. Leavell v. Leavell, 4 Ky.L. 889. 

56. In re Shotwell, 51 N.W. 909, 62 
N.W. 1078, 49 Minn. 170. 

57. Neb.—^Lininger v. Raymond, 9 
N.W. 550, 12 Neb. 19. 

N.J.—Miller v. Mulford, 31 N.J.Eq. 

661—Earl v. Halsey, 14 N.J.Eq. 332. 
Tex.—^Nabours v. McCord, 75 S.W. 

827, 36 Tex.Civ.App. 504. 

5 C.J. p 1224 note 39. 

63. Boyum v. Jordan, 178 N.W. 158, 
146 Minn. 66—6 C.J. p 1224 note 40, 
59. McCord v. Sprinkel, 141 S.W. 
945, 145 S.W. 903, 105 Tex. 150, af¬ 
firming <Civ.App.) 129 S.W. 379. 
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60. Liberty Oil Co. v, Condon Nat. 
Bank, (C.C.A.Kan.) 291 F. 293. 

61. Mas tin v. Stoller, 17 S.W. 1011, 
107 Mo. 317. 

62. East Tennessee Coal Co. v. Tay¬ 
lor, 173 S.W. 433, 131 Tenn. 11. 

63. Welsh V. Davis, 3 S.C. 110, 16 
Am.Il. 690. 

64. Graves v. Mattingly, 6 Bush 
(Ky.) 361. 

65. Marshall v, Morgan, 3 A. 465, 
58 Vt 60. 

66. Doane v. Union Nat. Bank, 40 
IlLApp. 483, reversed on other 
grounds 29 N.E. 906, 140 Ill. 193— 
5 C.J. p 1222 note 94. 

67. Otis V. Shantz, 27 N.E. 955, 128 
N.Y 45, affirming 8 N.Y.S. 293— 
5 C.J. p 1222 note 95. 

ea Page Vk Stephens, 23 Mich. 357. 



6 C.J.S. 


ASSIGNMENTS FOB BENEFIT OF CBEDITOBS 


§ liOJ 


chaser must pay the full amount of his bid with¬ 
out deduction of the charge, even though he is the 
person to whom the annual payments are to be 
made.®3 Generally, the assignee is entitled to be 
paid in cash,*^® except where the property was sold 
discharged of all encumbrances and, under arrange¬ 
ments previously made, the purchaser has paid the 
amount of his bid in discharging encumbrances on 
the property 

Even though the title may not be perfect on ac¬ 
count of there being no report of the sale and con¬ 
firmation of it, such omissions do not constitute a 
failure of consideration for notes given for the 
purchase price, where the sale and delivery are not 
absolutely void.'^^ Whether or not a successful bid¬ 
der at an auction sale may recover his deposit from 
the assignee after the latter has sold the property 
to another person may depend on whether the as¬ 
signee is a party to an agreement between the bid¬ 
der and the subsequent purchaser for the applica¬ 
tion of the deposit to the purchase money to be 
paid by the latter purchaserJ^ 

§ 207. Proceeds 

Where Hens are discharged by the sale, the pro¬ 
ceeds should be applied first to the payment of the claims 
of lienholders In the order of their priority. The pur¬ 
chaser need not see to the application of the proceeds; 
and a person without Interest in the proceeds of certain 
property cannot require a particular application thereof. 

The proceeds of a sale of assigned property 
should be applied first to the payment of the claims 
of lienholders,*^^ whose liens were discharged by 
the sale,76 in the order of their priority but 
a lienholder can have no meritorious objection to 
the deduction of expenses which do not exceed in 


amount the expense of enforcing the lien.77 Where 
land sold as a single tract is situated in several 
counties, and there are judgments in each county 
which are not liens in the other counties, the pro¬ 
ceeds should be applied on such judgments in pro¬ 
portion to the value and not the acreage of the 
land.78 In case property deposited with the assig¬ 
nor for safekeeping is sold by a pledgee and other 
property returned to the assignee by the pledgee, the 
proceeds of a sale of such property should be first 
applied to the claim of the owner of the property 
so deposited for safekeeping.^^ 

The general creditors, rather than the wife of the 
assignor, being entitled to the proceeds of person¬ 
alty, she cannot require the application of such pro¬ 
ceeds to the discharge of a mortgage on realty in 
which she joined.^® The purchaser is not required 
to see to the application of the proceeds to the 
payment of the debts of the assignor.^l 

§ 208. — Rights of Purchaser 

a. In general 

b. Purchase not completed 
a. In G'eneral 

The purchaser acquires such title as the assignor and 
assignee had. His title Is not necessarily Impaired by 
provisions or defects in the assignment which render it 
voidable or by defects In the sale proceedings. He is en¬ 
titled to possession and, under some circumstances, may 
have a right of action against the assignor. 

As a general rule, a purchaser from an assignee 
for the benefit of creditors acquires such, and only 
such, title as the assignor^^ and assignee^? had, 
subject to any liens against the property which are 
not discharged by the sale,^^ and subject to claim¬ 
ants' rights, of which the purchaser has notice.85 


€9. Neikirk v. Lamaster, 104 A, 759, 
261 Pa. 571. 

70. Huber’s Est, 21 Pa,Super, 612. 

71. Weems v. Love Mfg. Co., 21 So. 
915, 74 Miss. 831. 

73. Breyfogle v. Stotsenburg, 47 N. 
B. 1057, 148 Ind. 652. 

73. Richardson v. Malthan, 105 A. 
766, 133 Md. 642. 

74. Pa.—^In re McFadden, 43 A. 383, 
191 Pa. 624. 

^.Va.—Linn v. Collins, 34 S.E. 916, 
47 W.Va. 250, 81 Am.S.R. 788. 

5 C.J. p 1222 note 2. 

75w In re White, 59 A. 271. 209 Pa. 
627. 

76. Henry B. Myers Co. v. Arundel 
Supply Co.’s Trust Estate, (Md.) 
183 A. 543—5 C.J. p 1222 note 4. 

77. Ky.—^Faulkner v. Marion Nat. 
Bank, 43 S.W. 249, 19 Ky.L. 1268. 

Wis.—Second Ward Sav. Bank v. 


Schranck, 76 N.W. 335, 100 Wis. 
480. 

78, In re Smith, 2 Pa.Super. 67, 38 
Wkly.N.C. 484. 

79. Matter of Mills, 110 N.Y.S. 314, 
125 App.Div. 730, modifying 107 N. 
Y.S. 1067, 57 Misc. 315, and affirm¬ 
ed 86 N.E. 1128, 193 N.Y. 626. 

SO. Evansville Improvement Co. of 
Vanderburgh County v. Gardner, 
128 N.E. 471, 75 Ind.App. 401. 

81. Golden Rod Oil Co. No. 1 v. No¬ 
ble, (Tex.Civ.App.) 233 S.W. 624, 
dismissed for want of jurisdiction. 

82. Ky.—Muir v. Richardson, 256 S. 
W. 727, 201 Ky. 357 

Tex.—^Etheridge v. Campbell, (Com. 
App.) 216 S.W. 441, reversing (Civ. 
App.) 179 S.W. 1144. 

*V7is.—^Wright v. Friedman Depart¬ 
ment Store Co., 207 N.W. 417, 189 
Wis. 128. 

5 C.J. p 1223 note 8. 

134;: 


83. Ill.—Lund V. Zimmermann, 191 
Ill.App. 541. 

Iowa.—^Andrew v. State Bank of 
Blairsburg, 229 N.W. 819, 209 Io¬ 
wa 1149. 

Ohio.—Patterson v. National Cash 
Register Co., 3 N.E.(2d) 692, 62 
Ohio App. 338. 

84. N.J.—^West Hudson County 
Trust Co. V. Wichner, (Ch.) 187 
A. 679. 

Okl.—^Hynds v. First State Bank of 
Stonewall, 242 P. 861. 115 Okl. 275. 

Wis.—^Wright v. Friedman Depart¬ 
ment Store Co., 207 N.W. 417, 189 
Wis. 128. 

5 C.J. p 1223 note 9. 

85. Pa.—Sayers v. Phillips, 5 Pa.Su¬ 
per, 343. 

Va.—^Liquid Carbonic Co. v. White- 
head, 80 A. 104, 115 Va. 686. 

5 C.J. p 1223 note 10» 
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A person purchasing from an assignee who is not 
in possession,^® or taking a transfer without con¬ 
sideration and with actual notice of the trust, 
is not a bona fide purchaser for value without 
notice. On the other hand, the purchaser may be 
entitled to protection as an innocent purchaser. 
Where he pays value on the faith of the record, 
without notice of a secret equity with which the 
property was affected at the time of the assign¬ 
ment, he acquires such title as the records show 
the assignor had.®® 

The title of a bona fide purchaser at an assignee’s 
sale is not affected by the failure of the assignee 
to comply with statutory provisions relating to the 
manner of sale®® or by the fact that the sale was 
made on the day of a general state election.®® 
Also, the title is not affected by the invalidity of 
the assignment,®i unless the assignment is fraudu¬ 
lent and void on its face,®® or unless the purchaser 
has knowledge of facts which render the assign¬ 
ment void.®® The purchaser is not bound to show 
that there were existing debts requiring the sale, 
in order to get a good title to the property.®^ 

Where a beneficiary under the assignment buys 
property which the assignees could lawfully dispose 
of in the execution of the trust, he must claim as 
a purchaser under them and not as beneficiary.®® 

Against assignor and creditors. In an action or 
proceeding by the purchaser against the assignor 
to obtain possession, the assignor has no standing 
to attack the title of the purchaser.®® It has been 
held that, where the creditors have neither released 
their claims nor assented to the deed of assignment, 
the assignor has such an interest in the property 


that if, at a sale made by the assignee, he stands 
by and sees property sold in which he knows there 
is a latent defect, and does not disclose it, he ren¬ 
ders himself liable to the purchaser in an action 
for deceit.®^ 

Where the purchaser of assets from an assignee 
for the benefit of creditors agrees to pay fifty per 
cent on the claims of all creditors, he is liable to 
fifty per cent on the claims of two creditors hold¬ 
ing collateral without any reduction therefor, and 
is then entitled to any excess of collateral remain¬ 
ing after the claims of such secured creditors are 
satisfied.®® Error in imposing on the purchaser 
an obligation to a certain class of creditors cannot 
be complained of by a creditor not within that 
class.®® 

Against prior transferees from assignor. Rights 
or remedies given to creditors or to the assignee 
as their representative by statute do not inure to 
the benefit of a purchaser at a sale by the assignee. 
Even though the assignee has a statutory right 
to institute proceedings for the recovery of prop¬ 
erty fraudulently or preferentially transferred by 
the assignor, such property does not ipso facto pass 
to the purchaser at a sale by the assignee.^ 

b. Purchase Rot Completed 

The purchaser may properly decline to take an Im- 
perfect title. He may sue the assignee personally for 
the latter's breach of an agreement to sell entered Into 
without authority. 

A purchaser at an assignee’s sale has a right to 
obtain a clear title, and he cannot be compelled 
to take an imperfect title to property for which he 
has bid when he would thereby be put to the ex- 


86. Sunel v. Riggs. 160 P. 950. 93 
Wash. 314. 

87. Andrew v. State Bank of Blairs- 
burg, 229 N.W, 819, 209 Iowa 1149. 

88. Etheridge v. Campbell, (Tex. 
Com.App.) 215 S.W. 441, reversing 
(Civ.App.) 179 S.W. 1144. 

89. Tuite v. Stevens, 98 Mass. 305. 

Marketable title after lapse of time 
Where land was sold by an as¬ 
signee with authorization from the 
court in which the estate was being 
administered, but without authoriza¬ 
tion from a court in another state in 
which the land was situated, the title 
is marketable after the lapse of such 
a length of time that an action af¬ 
fecting the title would be barred by 
laches and limitations.—^Liberty Oil 
Co. V. Condon Nat Bank, (C.C.A 
Kan.) 291 P. 293. 

90. Bank of Commerce v. Lanahan, 
45 Md. 396. 


91. Ala.—Cummings v. McCullough, 
5 Ala. 324. 

Conn.—Harvey v. Mix, 24 Conn. 406. 
N.y.—^Wilson V. Marion, 42 N.E. 190, 
147 N.Y. 589. 

Utah.—Ogden Paint etc., Co. v. 
Child, 37 P. 734, 10 Utah 475. 

5 C.J. p 1223 note 16. 

Assignment voidable before sale 

An assignment may contain provi¬ 
sions which render it voidable while 
the property remains in the hands of 
the trustee, but not after he sells it 
to a bona fide purchaser.—Tibbitts- 
Hewitt Grocery Co. v. Cohen, 260 Ill. 
App. 276. 

92. Ga.—Coleman, etc., Co. v. Rice, 
42 S.B. 5, 115 Ga. 510—Crittenden 
V. Coleman, 74 Ga. 331. 

Ky.—^Ward v. Trotter, 3 T.B.Mon. 1. 
N.C.—^Eigenbrun v. Smith, 4 S.B. 122, 
98 N.C. 207—Palmer v. Giles, 58 N. 
C. 75. 

Wis.—^Haines v. Campbell, 8 Wis. 
187. , 

6 C.J. p 1223 note 17. | 
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9a U.S.—^Doggett etc., Co. v. Her¬ 
man, (C.C.C 0 I 0 .) 16 P. 812, 5 Mc¬ 
Crary 269. 

Conn.—Whitaker v. Williams, 20 
Conn. 98. 

94. Williams v. Otey, $ Humphr. 
(Tenn.) 563, 47 Am.D. 632. 

95. Wilkinson v. Wilkinson, (C.C.R. 
I.) 29 P.Cas.No.17,677, 2 Curt. 582. 

9S. In re Rhodes’ Estate, 111 A. 443, 
267 Pa. 506. 

97. Case v. Edney, 26 N.C. 93. 

98. Assets Realization Co. v. Amer¬ 
ican Bonding Co., 102 N.E. 719, 88 
Ohio St. 216, Ann.Cas.l9l5A 1194. 

99. Miller Supply Co. v. Louisa Wa¬ 
ter Co., 108 S.W. 870, 128 Ky. 476, 
33 Ky.L. 388. 

1, Pield Purniture Co. v. Communi¬ 
ty Loan Co., 79 S.W.^2d) 211, 257 
Ky. 825, 
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pense of clearing the property of encumbrances,2 
unless he knew the facts at the time of the sale,2 
or the liens can be paid out of the purchase price 
without prejudice to him.^ A purchaser is not 
bound to take the property where the assignee has 
not observed the statutory requirement as to notice 
of sale, or where the sale has not been confirmed 
by the court.^ However, objections to the sale may 
be waived by the purchaser;® and, according to 
some authorities, where the assignor and the credi¬ 
tors waive objections, the purchaser, who has no 
interest except to obtain a perfect title, is not in a 
position to complain,*^ 

Resale on different terms. Where the purchaser 
at an assignee’s sale declines to carry out the pur¬ 
chase and make good his bid, he is not liable to re¬ 
spond in damages for loss on a resale of the prop¬ 
erty, unless such resale is made on substantially 
the same terms.® 

Refusal of assignee to perform. Where the as¬ 
signee entered into and breached an agreement to 
sell property and, on account of noncompliance 
with statutory requirements, he had no power to 
act in any way or manner with reference to a sale 
of the property, his acts were merely those of an 
individual with but an individual liability to re¬ 
spond in damages or to return the moneys received; 
where this liability has been fixed by judgment, the 
remedy against him has been elected and ex¬ 
hausted,® 


§ 209 

§ 209. - Setting Aside Sale 

On proper grounds, the court may set aside the sale 
at the instance of an Interested party. When the sale 
is set aside, the property does not revest In the assignor 
but is subject to a new sale. 

A sale by an assignee may be set aside for 
fraud and it has been broadly asserted that 
the court may set aside the sale whenever it is 
for the best interests of the estate but, never¬ 
theless, mere inadequacy of price is generally 
deemed an insufficient ground for setting aside the 
sale.i2 It will not be set aside where there is no 
offer to restore the purchaser to his former con- 
dition,!® or where a resale would produce nothing 
more for unsecured creditors.!^ 

Unless barred by laches^® or estoppel,^® an ac¬ 
tion to set aside a conveyance made by the as¬ 
signee in fraud of the rights of creditors may be 
maintained by a creditor of the assignor in his 
own behalf or on behalf of himself and all others 
in like situation,!*^ on refusal of the assignee to 
sue,^® or it may be maintained by the assignor 
where, under the provisions of the assignment, he 
has an interest in the surplus remaining after the 
payment of debts but it has been denied that the 
purchaser at the sale in question, or the purchaser 
under a prior agreement to sell, which the assignee 
breached, has a cause of action to have the sale 
set aside.2® 

It is not necessary to attack the sale in ac¬ 
counting proceedings; a right to have it set aside 


2. In re Box, 39 P. 240, 11 Wash, 90. 

3. In re Leard, 30 A. 298, 164 Pa. 
435. 

4. Md.—Pox V. Roberts, 21 A, 705. 
W.Va.—Liinn v. Collins, 34 S.E. 916, 

47 W.Va. 250, 81 Am.S.R. 788. 

5. Ramsay v. Hersker, 26 A. 433, 153 
Pa. 480. 

6. Robinson v, Robinson, 11 Bush 
(Ky.) 174. 

7. Butler v. Dillehay Brick Co.'s 
Trustee, 219 S.W. 154, 187 Ky. 224. 

8. Ramsay v. Hersker, 26 A. 433, 
153 Pa. 480. 

9*. Carlson v. Kolb's Bakery, 14 P. 
(2d) 867, 126 Cal.App. 477. 

10. Saxton v. Seiberling, 29 N.E. 
179, 48 Ohio St 554—6 C.J. p 1225 
note 43. 

11. In re Citizens' Stock Banlc, 86 
Mo.App. 14. 

12. Cal.—Lacy v. Gunn, 78 P. 30, 144 
Cal. 511. 

Md.—Shirk v. Trundle, 53 A. 928, 96 
Md. 177. 

N.Y.—^In re Rider, 23 Hun 91. 


Pa.—In re Myers, 43 A. 998, 192 Pa. 
458. 

5 C.J. p 1225 note 44. 

13. Ind.—Breyfogle v. Stotsenburg, 
47 N.E. 1057, 148 Ind. 552. 

Ky.—Thompson v. Buckner, 40 S.W. 
915, 19 Ky.L. 431. 

Ohio.—Saxton v. Seiberling, 29 N.E. 

179, 48 Ohio St 554. 

5 C.J. p 1225 note 45. 

14. In re Myers, 43 A. 998, 192 Pa. 
458, 

Where property sold for all it was 
worth, even a nonconsenting creditor 
has no ground of complaint.—^Butler 
V. Dillehay Brick Co.’s Trustee, 219 
S.W. 154, 187 Ky. 224. 

15. Potter V. Potter, 101 S.W. 905, 

31 Ky.L. 137. 

16. Ala.—^Helena Coal Co. v. Sibley, 

32 So. 718, 132 Ala. 651. 

Pa.—In re Seybert 5 Kulp 172. 

5 C.J. p 1225 note 48. 

17. Liquid Carbonic Co. v. White- 
head, 80 S.E. 104, 115 Va. 586— 
5 C.J. p 1225 note 49. 

Absence of fraud 

One creditor alone, it is said, can¬ 
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not maintain an action to cancel the 
deed of the assignee or trustee, 
where no fraud was practiced by any 
one, there was no concealment of 
facts, and the most that can be 
claimed is that the parties, in igno¬ 
rance of law, failed to have ancillary 
proceedings in a certain court and an 
order from that court to make the 
sale; and it is further said that such 
an action can be instituted only by 
an assignee or trustee appointed by 
a court of competent jurisdiction.— 
Liberty Oil Co. v. Condon Nat. Bank, 
(C.C.A.Kan.) 291 F. 293. 

18. Saxton v. Seiberling, 29 N.E. 179, 
48 Ohio St. 554—5 C.J. p 1225 note 
50. 

19. Bush V. Halsted, 106 N.T.S. 133, 
121 App.Div. 538. 

In one case, it was intimated, but 
not decided, that the assignor may 
move to set aside the sale,—^In re 
Rhodes’ Estate, 111 A. 443, 267 Pa. 
506. 

20. Cal.—Carlson v. Kolb's Bakery, 
14 P.(2d) 867, 126 Cal.App. 477. 

Pa.—Barr’s Est., 21 Pa.Co. 222. 
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may be asserted in an independent suit^l j^y a 
proper petition .22 Such independent suit, to which 
the assignee is a necessary party defendant,^3 
should be instituted in the court having jurisdiction 
of such suits and plaintiff has the burden of 
establishing his contentions by sufficient evidence.25 
Although the suit is brought by only part of the 
creditors, it is for the benefit of all, and, hence, 
plaintiffs have no right to compromise it.26 A sale 
by the assignee while a proceeding to annul a prior 
sale is pending is of no effect^T 

Where the sale is set aside the property is left 
undisposed of, to be offered again for sale;28 it 
does not revest in the assignor.23 

§ 210. - Redemption 

There is no right to redeem from a sale by an as¬ 
signee for the benefit of creditors. 

A purchaser from an assignee for the benefit 
of creditors takes title free of any right in the 
assignor or his judgment creditors to redeem.30 

§ 211. Contracts, Investments, and Expendi¬ 
tures 

The assignee may pay proper expenses out of trust 
funds; but, where he enters Into an executory contract, 


he Is personally liable thereon In the absence of an ex¬ 
press stipulation against such liability. It may be his 
duty to Invest cash on hand where the final settlement 
Is long delayed. 

As a general rule, an assignee for the benefit of 
creditors has no power to bind the trust estate or 
the creditors by an executory contract and, 
where he enters into such a contract, the courts hold 
that, regardless of any question of whether the 
charge would be a proper one against the fund or 
estate or whether he should be allowed reim¬ 
bursement for the money paid,33 the contract is 
binding on, and enforceable against, him personally, 
but not in his representative capacity,33 unless in 
making the contract he expressly stipulates against 
personal liability.34 This personal liability of the 
assignee on .his contracts is not changed by the 
fact that he is continuing the business of the as- 
signor35 under an order of court33 or provisions 
of the deed of assignment,37 or by the action of a 
creditor in requesting the assignee to continue the 
business33 or in filing a petition and receiving a 
dividend,33 or by the removal of the assets from 
the possession of the assignee by a receiver after 
the making of the contract.^® 

The assignee is not personally liable on a note 
executed by him in the name of the assignor per 


ai. Bush V. Halsted, 106 N.T.S. 138, 
121 App.Div. 538. 

aa. Adams v. McClary, 4 Ky.li. 615, 
11 Ky.Op. 871—5 C.J. P 1225 note 
55. 

23. McCormick v. McCormick, 5 S. 
W. 573, 9 Ky.Li. 619. 

24. Matter of Sheldon, 65 1*T.B. 1096, 
173 N.Y. 287, affirming 76 N.Y.S, 
278, 72 App.Div. 625. 

25. Ill.—Goodwin v. Mix, 38 Ill. 115. 
Va.—^Preston v. Stuart, 29 Gratt.(70 

Va.) 289. 

5 C.J. p 1226 note 57. 

23. McCord v. Sprinkel, 141 S.W. 
495, 145 S.W. 903, 105 Tex. 150, af¬ 
firming (Civ.App.) 129 S.W. 379. 

27. McCord v. Sprinkel, supra. 

28. Park v. Johnson, 56 S.W. 759, 
23 Tex.Civ.App. 46. 

29. Hurwitz v. Starwich, 226 P. 122, 
130 Wash. 1. 

30. Comer v. Constantine, 5 So. 773, 
86 Ala. 262. 

31. Maier v. Cox, 183 N.B. 775, 43 
Ohio App. 481—5 C.J. p 1226 note 
60. 

Agreement for preference 
Where a debtor transfers all its 
property to a trustee for creditors, 
specifying certain claims to be pre¬ 
ferred, the trustee cannot agree to 
prefer an unsecured creditor.—H. B. 
Cartwright & Bro. v. United States 


Bank & Trust Co., 167 P. 436, 23 N. 

M. 82. 

Contract with attorney for specific 
compensation.—^Jordan v. Swift Iron, 
etc., Works, 13 Ky.L. 970. 

32. Equitable Trust Co. of Chicago 
V. Taylor, 161 N.E. 62, 330 Ill. 42, 
affirming 244 Ill.App. 345. 

33. Ill.—^Equitable Trust Co. of Chi¬ 
cago V. Taylor, supra, 

Minn.—^Kaehn v. St. Paul Co-op. 
Ass'n, 194 N.W. 112, 156 Minn. 113. 

N. Y.—Johnson v. Lasser, 289 N.Y.S. 
16, 159 Misc. 346—48 Vesey St. 
Corporation v. Strauss, 262 N.Y.S. 
607, 146 Misc. 666. 

Ohio.—Maier v. Cox, 183 N.E. 775, 43 
Ohio App. 481—Witker v. Ellison, 
9 Ohio App. 233. 

Tex.—^Keystone Pipe & Supply Co. 

V. Zweifel, (Com.App.) 94 S.W. (2d) 
412, reversing Zweifel v. Keystone 
Pipe & Supply Co., (Civ.App.) 60 S. 

W. (2d) 1065. 

5 C.J. p 1226 note 63. 

34. Ill.—^Equitable Trust Co. v. Tay¬ 
lor, 244 Ill.App. 345, affirmed 161 
N.E. 62, 330 IlL 42. 

Or.—Rothchild Bros. v. Kennedy, 169 
P. 102, 86 Or. 566. 

Tex.—^Keystone Pipe & Supply Co. v. 
Zweifel, (Com.App.) 94 S.W.(2d) 
412, reversing Zweifel v. Keystone 
Pipe & Supply Co., (Civ.App.) 60 
S,W.(2d) 1065. 

5 C.J. p 1226 note 64. 
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However, it was held that there 
was no personal liability where an 
agreement, although not stating in so 
many words that the estate alone 
was to be looked to and that the 
trustees were not to be held person¬ 
ally liable, could not mean anything 
else, when interpreted in the light 
of the surrounding circumstances.—• 
Boyle V. Rider, 110 A. 524, 136 Md. 
286. 

35. B. B. Noyes Co. v. Ballard, 14$ 
N.E. 807, 253 Mass. 340 

33. Equitable Trust Co. of Chicago 
V. Taylor, 161 N.B. 62, 330 Ill. 42, 
affirming 244 IlLApp. 346—5 C.J. p 
1226 note 65. 

Where the court authorizes con¬ 
duct of business on a cash basis, the 
assignee is personally liable for 
goods ordered and received on credit 
by another person acting for him and 
with his knowledge.—Spokane News 
Co. V. Northern Montana Ass’n of 
Credit Men, 227 P. 39, 71 Mont. 26. 

37. James McCoy Co. v. Smith, 165 
N.W. 88, 181 Iowa 707. 

33. Stems Paper Co. v. Williams, 53 
N.E. 361, 178 Ill. 626, reversing 78 
IlLApp. 499. 

39. Smith v. Williams, 53 N.B. 358, 
178 Ill. 420, reversing 78 IlLApp. 
510. 

40. B. B. Noyes Co. v. Ballard, 148. 
N.E. 807, 253 Mass. 340. 
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§ 212 


himself as trustee where he did not purport to bind 
himself either personally or out of the trust fund 
and the other party to the contract had knowledge 
of, although he was legally mistaken as to the 
effect of, the trust agreement conferring on the 
assignee whatever authority he had.^^ 

Recovery hy assignee on contract. An assignee 
may recover the value of goods manufactured and 
sold by him in continuing the business of the as¬ 
signor, although the assignor could not have re¬ 
covered the value of the goods if they had been 
manufactured and sold under an unlawful contract 
made between him and the vendee after the as- 
signment.'^^ 

Investments, It has been held to be the duty of 
the assignee to invest cash on hand where the 
final settlement is delayed for a considerable period 
of time.'^^ 

Expenditures, Where the assignee keeps within 
the limits of his authority in the discovery and col¬ 
lection of assets, in the custody and management of 
the estate, and in the employment of others, he is 
justified in expending funds of the trust estate for 
wages and salaries of employees,counsel fees,^5 
customs duties to release part of the assets from 
bond,^® the resistance of an attachment,the ex¬ 
penses of collecting claims,^^ and the protection of 
the estate from spoliation.^^ Rent of the premises 
occupied by the assignee in carrying on the busi¬ 
ness of the assignor with the consent of the credi¬ 
tors and pursuant to order of court is payable as 
an expense likewise, rent of premises occupied 
by him while winding up the estate but the 


assignee is without authority to pay a bonus for 
the cancellation of an unexpired lease.^^ f-je may 
and must pay taxes on the assigned property 
and he will not be heard to dispute the tax where 
the assignor would not have been permitted to do 
so;5^ but, where he refuses to take possession of 
certain premises, on account of their being burden¬ 
some assets and not beneficial to the estate, he can¬ 
not be required to pay taxes on such property out 
of the proceeds of sales of other property.®^ Ex¬ 
penses incurred in the preservation, operation, and 
sale of particular property should be paid out of 
the income and proceeds of the sale of that prop¬ 
erty, rather than out of the general funds of the 
estate.56 

§ 212. Reimbursement, Indemnity, and Lien 
of Assignee 

While an assignee has a right to be reimbursed for 
proper and beneficial advances and expenditures made 
by him out of his own funds, his right to a lien is quite 
limited. 

An assignee is entitled to reimbursement where 
he has made lawful, proper, and beneficial advanc¬ 
es and expenditures out of his own funds,57 but 
not where his administration of the estate has been 
detrimental to the creditors.^S 

While it is recognized that sometimes the as¬ 
signee is entitled to a lien, it is held that he is not 
entitled to one to secure himself against loss by 
reason of the payment in full of certain credi¬ 
tors; neither is he entitled to a lien on property 
which did not properly pass by the assignment® 
nor on the proceeds of property which is the sub- 


41. Equitable Trust Co. of Chicago 
V. Taylor, 161 N.E. 62. 330 Ill. 42, 
affirming 244 IlLApp. 346. 

42. Arctic Ice Co. v. Franklin Elec¬ 
tric, etc., Co., 160 S.W. 1076, 156 
Ky. 326. 

43. Lane’s App., 24 Pa. 487. 

44. J. I. Case Plow Works v. Ed¬ 
wards. 51 N.E. 618, 176 Ill. 34, af¬ 
firming 71 Ill.App. 655—5 C.J. P 
1226 note 75. 

45. In re Davis, (Ind.) 183 N.E. 547 
—5 C.J. p 1226 note 76. 

4S. J. I. Case Plow Works v. Ed¬ 
wards. 61 N.E. 618, 176 Ill. 34, af¬ 
firming 71 Ill.App. 655. 

47. McLain v. Simington, 37 Ohio 
St. 660. 

48. Vandyke v. Webb, 162 N.T.S. 
508. 

49. Standard Audit Co. v. Robotham, 
115 N.T.S. 152, 62 Misc. 466. 

50. Hopkins’ Assignment, 33 Ohio 
Cir.Ct. 287. 


51. Ill.—White V. More, 64 IlLApp. 
606. 

N.T.—Kaye v. Stern, 144 N.T.S. 160. 

52. In re Ludeke, 50 N.T.S. 952, 22 
Misc. 676. 

53. Carey v. Poster, 51 P. 206, 7 
Wyo. 216. 

54. Carpenter v. Jones County, 107 
N.W. 435, 130 Iowa 494. 

55. Parlett v. Dugan, 37 A. 36, 85 
Md. 407. 

50. Anderson v. Vanrensselaer, 211 
S.W. 563, 184 Ky. 133—5 C.J. p 
1227 note 87. 

57. Ill.—Reardon v. Taft, 235 Ill. 
App. 75. 

Tex.—^Lipsitz v. First Nat. Bank, 
(Com.App.) 296 S.W. 490, modify¬ 
ing 293 S.W. 563, which affirmed 
(Civ.App.) 288 S.W. 609. 

5 C.J. p 1227 note 88. 

Right of assignee who pays more 
than his assignor’s share of a joint 
note to contribution against the 
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Other copromisors see Contribution 
§ 9 [13 C.J. p 827 note 79]. 

58. Commonwealth v, Scoville, 101 
S.W. 1188, 31 Ky.L. 257. 

Recovery from assignor 
Where the assignee administers 
the estate in improper manner, so 
that a loss results to the creditors, 
he cannot recover from the assignor 
sums which he alleges that he has 
expended.—Commonwealth v. Sco¬ 
ville, 101 S.W. 1188, 31 Ky.L. 257. 

59. Louisville Trust Co. v. Columbia 
Finance, etc., Co., 59 S.W. 867, 22 
Ky.L. 1086, 60 S.W. 1, 22 Ky.L. 
1385. 

Bight to subrogation 
An assignee who has paid claims 
in full, which, on a distribution, are 
only entitled to a pro rata payment, 
cannot claim to be subrogated to the 
rights of the lien creditor, for the 
purpose of indemnifying himself for 
such payments, beyond the assets in 
his hands,—^Keim's App., 27 Pa, 42. 
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ject of litigation, where such proceeds are deposit¬ 
ed in a bank, under stipulation of the parties, pend¬ 
ing the final determination of the action.®® Where 
the deed of assignment authorizes the raising of 
funds by mortgage, the assignee is entitled to se¬ 
curity for money advanced by him to the trust.®i 

§ 213. Individual Interest of Assignee in 
Transactions 

The assignee will not be allowed to derive and retain 
a personal profit from his dealings with the trust prop¬ 
erty or his purchase of claims against the estate. 

An assignee or trustee for the benefit of credi¬ 
tors will not be permitted to derive a personal 
profit or benefit from his management of the trust 
property, his dealings with it, or his purchase of 
claims against the estate; and, where he does de¬ 
rive a profit or benefit, he will not be allowed to 
retain it®2 as against creditors who are entitled 
thereto.®® A like rule obtains as to an attorney 
for the assignee or trustee.®^ 

Except in some jurisdictions,®® an assignee who 
is an attorney is precluded from applying the trust 
fund to the payment of himself, or of firms in 
which he may be a partner, for professional serv¬ 
ices rendered in administration of the trust,®® even 
though there is an understanding with a majority of 
the creditors that the assignee will waive his right 
to a commission, provided his firm is employed as 
counsel and paid a reasonable fee.®7 It also has 
been held that, where an assignee for creditors, 
who is also a preferred judgment creditor of the 
assignor, employs an attorney who is also the attor¬ 
ney of other creditors preferred similarly to the 
assignee, he will not be permitted to pay such at¬ 
torney out of the assets of the assigned estate.®® 


§ 214. Liability of Assignee for Fraud, Neg¬ 
ligence, and Mismanagement 
The assignee Is responsible for a failure to perform 
the duties imposed on him by the assignment. 

The liability of the assignee is commensurate 
with the duty the assignment imposes on him.®® 
Where he fails to perform the duties of his trust, 
he may be held responsible by the assignor or 
by the creditors for whose benefit the assignment 
was made;*^® but, where the assigned assets arc 
insufficient to pay the claims of consenting credi¬ 
tors in full, a nonconsenting creditor cannot com¬ 
plain of acts of the assignee in administering the 
estate.71 While the fact that the assignee is an 
attorney is a circumstance to be considered in de¬ 
termining whether he has properly performed his 
duties, his obligation is not primarily to be tested 
on the basis of a professional employment. 

§ 215. — Torts in General 

An assignee for the benefit of creditors Is personally 
liable for torts committed by him or his agents or 
servants in the performance of his duties. 

A trustee for the benefit of creditors is liable 
personally, but not in his representative capacity, 
for torts committed by him*^® or by his agents or 
servants*^^ in the performance of his duty. Where 
his acts are equally open to two constructions, one 
rightful and the other tortious, the former will be 
accept ed.75 

Negligence, According to the weight of author¬ 
ity, the standard of care which an assignee for the 
benefit of creditors must live up to in managing 
the trust and looking after funds which come into 
his hands is reasonable care and diligence he 
is required to exercise the same care as, but no 
greater care than, a person of ordinary prudence 
would exercise in regard to his own property ;77 


60. Clark v. B. B. Richards Lum¬ 
ber Co., 77 N.W. 213, 74 Minn. 305. 
®1. Champion v. Commonwealth, 15 
S.W.(2d) 1003, 228 Ky. 794. 

68. Ill,—^Reardon v. Taft, 235 Ill. 
App. 75. 

Minn.—^Boyum v. Jordan, 178 N.W. 

158, 146 Minn. 66. 

5 C.J. p 1227 note 1. 

63. Boyum v, Jordan, 178 N.W. 158, 
146 Minn. 66—5 C.J. p 1230 note 
39. 

64. Cal.—Sutlife v. Clunie, 37 P. 224, 
4 Cal.Unrep.Cas. 697. 

N.T.—Matter of Dwight, 70 N.T.S. 
563, 61 App.Div. 357, appeal dis¬ 
missed 65 N.E. 1116, 173 N.Y. 583. 
5 C.J. p 1230 note 40. 

35. Morris v. Ellis, (Tenn.Ch.App.) 
62 S.W. 250—Thompson v. Chil¬ 
dress, 1 Tenn.Ch. 369. 

66. Ky.—^Kentucky Nat. Bank v. | 


Stone, 20 S.W. 1040, 93 Ky. 623, 14 
Ky.L. 645. 

Mo.—State v. Hunt, 46 Mo.App. 616. 

N.Y.—Matter of Clute, 43 N.Y.S. 573, 
14 App.Div. 234. 

5 C.J. p 1247 note 82. 

67. Matter of Clute, 43 N.T.S. 573, 
14 App.Div. 234—5 C.J. p 1247 note 
84. 

68. In re Wright, 38 A. 151, 182 Pa. 
90. 

69. State V. Musser, 30 N.E. 944, 4 
Ind.App. 407. 

7a Golden Rod Oil Co. No. 1 v. No¬ 
ble, (Tex.Civ.App.) 233 S.W. 524, 
dismissed for want of jurisdiction. 

71. Schumacher Co. v. McLane, 
(Tex.Civ.App.) 89 S.W.(2d) 477. 

72. Barlow Bros. Co. v. Gager, 155 
A. 628, 113 Conn. 429. 

73. Ill.—Equitable Trust Co. of Chi¬ 

1352 


cago V. Taylor, 161 N.E. 62, 330 Ill. 
42, affirming 244 Ill.App. 345. 

Mo.—In re Berger Catering Co., 
(App.) 204 S.W. 938. 

74. Equitable Trust Co. of Chicago 
V. Taylor, 161 N.E. 62, 330 Ill. 42, 
affirming 244 Ill.App. 345—5 C.J. 
p 1229 note 32. 

75. Barlow Bros. Co. v. Gager, 155 
A. 628, 113 Conn. 429. 

76. Champion v. Commonwealth, 15 
S.W.(2d) 1003, 228 Ky. 794—5 C.J. 
p 1227 note 97. 

77. Iowa.—^In re Stone's Assign¬ 
ment, 264 N.W. 604. 

Wash.—Kriegler v. Spokane Mer¬ 
chants’ Ass’n, 189 P. 1004, 111 
Wash. 179. 

5 C.J. p 1227 note 99. 

Judgment of business men of ordi¬ 
nary prudence 

A creditors’ committee is not re- 
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and the legal presumption is that he has exercised 
the requisite care and diligence unless the contrary 
is fully and satisfactorily shownSome courts, 
however, while recognizing that the measure of 
the duty of an assignee under a statutory assign¬ 
ment is reasonable care, hold that an assignee un¬ 
der a common-law assignment will be held to a 
strict accountability.^^ 

Misconduct Ordinarily, the assignee is respon¬ 
sible for any misconduct in the management of the 
trust.80 However, his liability is narrower under 
an assignment expressly restricting it to ''willful 
misconduct.” This term does not include negli¬ 
gence or a failure to exercise good judgment, but 
only intentional wrongdoing or misconduct, which, 
in its reckless disregard of the rights of other 
parties, is tantamount to such wrongdoing.^i 

§ 216. - Fraud 

The assignee must act in good faith; but, where he 
does, obviously he is not liable on the ground of fraud. 

The assignee is required to exercise good faith 
in all his transactions there is an implied prom¬ 
ise on his part to act honestly and faithfully.^^ 

Of course, the circumstances of a particular case 
may not indicate any fraud, collusion, or bad 
faith.^^ Where an assignment is declared void 
because of a fraudulent intent on the part of the 
assignor, the assignee will be protected in so far 
as he has acted under it in good faith^S and with¬ 
out collusion with the assignor,^^ even where he 
has paid money to bona fide creditors of the as¬ 
signor and the same is true where the assign¬ 


ment is declared void for want of compliance with 
statutory requirements as to form.^^ Also, where 
the assignee has acted in good faith and with rea¬ 
sonable diligence, he is not personally liable for 
refusal to offer the real estate for sale as a whole 
after he has made an ineffectual attempt to sell 
it in that manner,for a mere error of judg- 
ment,90 or for an error in the distribution of funds 
to creditors,^ ^ such as paying out the trust fund 
to discharge other debts and omitting to pay a 
secured claim which was incorrectly described in 

the assignment.^2 

§ 217. -Waste, Conversion, or Embezzle¬ 

ment 

Waste or conversion by an assignee for the benefit of 
creditors subjects him to personal liability. 

An assignee for the benefit of creditors is indi¬ 
vidually liable for wasters or conversions^ by him. 
The conversion may consist of the sale and deliv¬ 
ery of mortgaged chattels without the consent of 
the mortgagee whose lien and security are pre¬ 
served in the assignment.95 

§218. —• Loss of Property 

An assignee for the benefit of creditors is personally 
liable for a loss when, and only when, it is attributable 
to his fault. 

The assignee is personally liable for losses oc¬ 
casioned by his violation of duty,^® such as losses 
resulting from laches in suing for and recovering 
assets,^*^ continuing the business of the assignor 
without authority^s or permitting the assignor to 
do so,^^ allowing the assignor to act as agent^ or 


quired to exercise any greater per¬ 
spicacity or better judgment than 
that exercised by business men of 
ordinary prudence.—Ohio Valley 
Banking & Trust Co. v. King, 38 S. 
W.(2d) 663, 238 Ky. 712. 

78. State v. Musser, 30 N.E. 944, 4 
Ind.App. 407—5 C.J. p 1227 note 98. 

73. Ely V. Credit Men’s Adjustment 
and Interchange Bureau, 151 A. 
208, 106 N.J.Eq. 472. 

80. Goncelier v. Foret, 4 Minn. 13. 

81. Barlow Bros. Co. v. Gager, 155 
A. 628, 113 Conn. 429. 

82. State V. Musser, 30 N.E. 944, 
4 Ind.App. 407. 

83. People V. Cory, 208 N.T.S. 768, 
124 Misc. 532. 

84. Stacy v. Brown-Hurley Hard¬ 
ware Co., (Iowa) 156 N.W. 693. 

85. Mass.—^Hopkins v. Ray, 1 Mete. 
79. 

N.T.—^Wilson v. Marion, 42 N.E. 190, 
147 N.T. 589. 

N.C.—^Rouse V. Bowers, 12 S.E. 985, 
108 N.C. 182. 


Wis.—T. T. Haydock Carriage Co. v. 

Pier, 47 N.W. 945, 78 Wis. 579. 

5 C.J. p 1228 note 6. 

83 Smith v. Wise, 30 N.E. 229, 132 
N.T. 172—5 C.J. p 1228 note 7. 

87. Wilson V. Marion, 42 N.E. 190, 
147 N.T. 589—5 C.J. p 1228 note 8. 

88. Ga.—Chattanooga Stove Co. v. 
Adams, 6 S.E. 695, 81 Ga. 319. 

Pa.—Stewart v. McMinn, 5 Watts. 
& S. 100, 39 Am.D. 115. 

89. In re Trevose Model Brick Mfg. 
Co., 28 A. 1023, 159 Pa. 496. 

30. J. I. Case Plow Works v. Ed¬ 
wards, 51 N.E. 618, 176 Ill. 34, af¬ 
firming 71 IlLApp. 655—5 C.J. p 
1228 note 3. 

91. Allen v. Danielson, 8 A. 705, 15 
R.I. 480. 

92. Allmand v. Russell, 40 N.C. 183. 

93. In re Berger Catering Co., (Mo. 
App.) 204 S.W. 938. 

94* Zweifel v. Keystone Pipe & Sup¬ 
ply Co., (Tex.Civ.App.) 60 S.W. 
(2d) 1065. 


93 American Agr. Chemical Co. v. 
Small, 151 A. 555, 129 Me. 303. 

98. Kriegler v. Spokane Merchants’ 
Ass’n, 189 P. 1004, 111 Wash. 179. 

97. Ala.—Royall v. McKenzie, 25 
Ala. 363. 

Ind.—Simpson v. Gowdy, 19 Ind. 292. 
Ky.—Larue v. Larue, 28 S.W. 790, 
96 Ky. 326, 16 Ky.L. 641. 

5 C.J. p 1229 note 19. 

Zioss of debt by neglect of duty.— 
Royall V. McKenzie, 25 Ala. 363— 
McCune v. Hartman Steel Co., 87 Ill. 
App. 162. 

98. Ky.—Cooper v. Lankford, 78 S. 
W. 197, 117 Ky. 792, 25 Ky.L. 1578. 

N.T.—In re Dean, 86 N.T. 398. 

Tex.—^Wynne v. Simmons Hardware 
Co., 1 S.W. 568, 67 Tex. 40. 

5 C.J. p 1229 note 20. 

99. Krodel’s Est., 27 Pa.Super. 419. 

1. Cal.—Balder v. Bartol, $ Cal. 483. 
Ky.—Steele v. Steele, 2 Ky.Op. 398. 
Pa.—Krodel’s Est., 27 Pa.Super. 419. 
5 C.J. p 1229 note 21. 
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to use and waste the assigned property,^ a con¬ 
version of the assigned property,^ delay in dispos¬ 
ing of the property,^ making a sale fraudulently^ 
or for an inadequate consideration,® a premature 
payment to the assignor,*^ or a refusal, on demand, 
to make a proper disbursement of money deposited 
in a bank which subsequently failed.^ 

On the other hand, the assignee or trustee is 
not an insurer; he is not liable for losses which 
he did not cause and, where he has acted in good 
faith and with reasonable diligence, he is not lia¬ 
ble for losses occurring in the management of the 
property,such as a loss by fire of goods which 
he has been unable to sell.^^ He is not liable for 
depreciation in value of assigned property unless 
it is shown that he was in some way at fault 
and, where he continues the assignor's business, 
either with the creditors' consent or under an order of 
court, he will be protected from any loss resulting 
from the ordinary course of business.^3 

Amount of liability. The measure of damages 
for wrongful appropriation of property by an as¬ 
signee has been held to be the value of the prop¬ 
erty at the time of the trial, with interest from 
the date of judgment, and not its value at the time 
of the misappropriation.^^ An assignee is not per¬ 
sonally liable for the notes and accounts assigned 
when they become due, but only at the time when 
actually collected by him, except such as are lost by 
his negligence or improper conduct.^® 


§ 219. Ratification of Unauthorized Acts 

The assignee is relieved from personal liability by 
ratification of his acts by the creditors. 

Ratification of the acts of the assignee by the 
creditors relieves the assignee from personal lia- 
bility.i® 

§ 220. Coassignees or Cotrustees 

Coassignees or cotrustees have joint authority and 
duties; but one is not liable for a breach of trust by an- 
other unless he assents or contributes thereto. 

Where there are two or more joint assignees or 
trustees, they are jointly charged with the super¬ 
vision, liquidation, and final settlement of the debt¬ 
or's estate.!*^ A sale and conveyance, to be valid, 
must be made by them jointly.^® One assignee, 
however, is not legally responsible for a breach of 
trust by a coassignee^® unless he contributes^® or 
assents^i thereto. 

§221. Successive Assignees 

By virtue of statute, the authority of a temporary as¬ 
signee, preceding a permanent assignee, may be very 
limited. 

Under some statutes the trustee named in the 
deed of assignment is a ten^orary appointee only, 
and his authority is limited to control and safe¬ 
keeping of the property until the creditors select 
a permanent assignee.22 

The effect of the appointment of a successor has 
been considered in § 180 c. 


2. Ala,—^Harrison v. Mock, 10 Ala. 
185. 

Cal.—Baker v. Bartol, 6 Cal. 483. 
Mass.—Fitch v. Workman, 9 Mete. 
517. 

Pa.—^Krodefs Est., 27 Pa.Super. 419. 
5 C.J. p 1229 note 22. 

Taking of rents and profits 

Where the assignee permits the 
assignor to take rents and profits be¬ 
longing to the estate, he will he li¬ 
able for their value to the creditors. 
— ^Ely V. Turpin, 75 Mo. 83. 

3 . u.S.—Jones v. McCormick Har¬ 
vesting Mach. Co., (Wis.) 82 P. 
295, 27 C.C.A. 133. 

Ill.—^Dole V. Olmstead, 41 Ill. 344, 89 
Am.D. 386. 

4. Matter of Ripsom, etc.. Fur Co., 
66 N.Y.S. 113, 32 Misc. 56. 

5. Hays v. Doane, 11 N.J.Eg. 84. 

6. N.J.—Hays V. Doane, supra. 

Pa.—^Blackburne’s App., 39 Pa, 160. 

5 C.J. p 1229 note 18. 

7. Ky.—^Anderson v. Cairo City Nat. 
Bank, 155 S.W. 385, 153 Ky. 258. 

Mass.—^Pitch v. Workman, 9 Mete. 
617. 

5 C.J. P 1229 note 25. 


8. Overby v. Given, 62 S.W. 1059, 21 
Ky.L. 760. 

9. Champion v. Commonwealth, 15 
S.W.(2d) 1003, 228 Ky. 794. 

10. Ill.~Hillis V. Asay, 105 Ill.App. 
667. 

Pa.—In re Sewickley Dairy Co., 47 A. 

944, 198 Pa. 63, 

5 C.J. p 1228 note 2. 

11- Clark V. Craig, 29 Mich. 398. 

12. Ohio Valley Banking & Trust 
Co. V. King, 38 S.W.(2d) 663, 238 
Ky. 712—5 C.J. p 1252 note 51. 

13. Hill V. Cornwall, 26 S.W. 540, 
95 Ky. 512, 16 Ky.L. 97—5 C.J. P 
1251 note 41. 

Creditors agreeing to continuance 
of business must hear loss.—^Wehb v. 
Hicks, 31 S.E. 479, 133 N.C. 244. 

14. McCord v. Nabours, 109 S.W. 
913, 111 S.W. 144, 101 Tex. 494, 
modifying (Civ.App.) 103 S.W. 469. 

15^ Ruhl V. Berry, 35 S.E. 896, 47 
W.Va, 824. 

16. La.—^Livaudais v. Haydel, 6 
Rob. 367. 

N.Y.—Irving Nat. Bank v. Wilson 
Bros. Woodenware, etc., Co., 54 N. 
Y.S. 313, 34 App.Div. 481. 
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Tex.—^Allen v. Meyer, (Civ.App.) 65 
S.W. 645. 

17. Davoren v. Nolan, 138 N.E. 540, 
244 Mass. 857. 

18. U.S.—Wilbur v. Almy, (R.I.) 12 
How. 180, 13 L.Ed. 944. 

N.Y.—^Brennen v. Willson, 71 N.Y. 
502, 4 Abb.N.Cas. 279, affirming 7 
Daly 69. 

Tex.—^Mcllhenny Co. v. Todd, 9 S.W. 
445, 71 Tex. 400, 10 Am.S.R. 753. 

19. Mass.—Andrews v. Tuttle- 

Smith Co„ 78 N.E. 99, 191 Mass. 
461. 

Pa.—Steirs App., 10 Pa. 149. 

S.C.—Miller v. Sligh, 31 S-CEq. 247. 
Va.—Griffin v. Macaulay, 7 Gratt.(48 
Va.) 476. 

5 C.J. p 1230 note 33. 

20. Purdy v. Lynch, 40 N.E. 232, 
145 N.Y. 462, reversing 25 N.Y.S. 
585, 72 Hun 272—5 C.J. p 1230 note 
34. 

21. May v. Henderson, (Cal.) 45 S. 
Ct. 456, 268 U.S. Ill, 69 L.Ed. 870, 
reversing (C.C.A.) In re Geo. W. 
Cowen Co., 289 P. 192—5 C.J. p 
1230 note 35. 

22. Bertenshaw v. Klag, 231 P. 73, 
117 Kan. 176—^Woodard v. Mor¬ 
rissey, 223 P. 306, 115 Kan. 511. 
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§ 222. Representatives of Deceased As¬ 
signees 

Except to the extent that It is otherwise provided 
by statute, the personal representatives of a deceased 
assignee do not succeed to his rights and duties. 

Where the assignee dies, his rights in the prop¬ 
erty do not pass to his personal representatives,^3 
nor do such representatives succeed to his rights 
and duties in the execution of the trust but, 
under the assignment statute of one state, where 
an assignee dies during the pendency of any pro¬ 
ceeding thereunder, his personal representative may 
be substituted in such proceeding.25 

§ 223. Actions by Assignee 

An assignee for the benefit of creditors may maintain 
an appropriate action to enforce a right of action con¬ 
ferred on him by statute or a right of action which the 
assignor had or would have had if no assignment had 
been made. It is his duty to prosecute such legal pro¬ 
ceedings as are necessary to carry out the purpose of the 
trust. 

The assignee has a duty as well as a right to 
prosecute such legal proceedings as may be neces¬ 
sary in order to carry out the purpose of the 
trust and in some jurisdictions, where an as¬ 
signee fails to institute an action for the protec¬ 
tion of the trust, the creditors may apply to the 
court to compel him to act (infra § 306 a). The 
right of the assignee to sue is not affected by the 
fact that the action would benefit part, but not all, 
of the creditors and it cannot be divested by any 
unauthorized act of a third person.^^ However, 
in the absence of a statute conferring it, the as¬ 
signee has no greater or better right of action than 
the assignor had or would have had if no assign¬ 
ment had been made.23 Rights of action conferred 


on an assignee by statute are held to be given to 
him exclusively so that they are not available to 
others; and they terminate as to him when the trust 

is closed.30 

Temporary assignee. Under some statutes a tem¬ 
porary assignee, whose powers are restricted to 
control and safe-keeping of the property until a 
permanent assignee is selected, is without legal 
capacity to maintain an action.3i 

Corporate assignee, A corporate assignee may 
maintain an action for money had and received, 
although it was organized under the general stat¬ 
utes for the organization of domestic corporations 
and not under that portion of the state banking 
law relating to the organization of trust com- 
panies.52 

Foreign assignee. As a general rule an assignee 
appointed in one jurisdiction may bring an action 
in his official capacity in another jurisdiction^^ 
or prosecute one previously brought there by the 
assignor ;34 and an assignee appointed by a state 
court has a right to sue in the federal courts. 

In a few cases, however, the right of an assignee 
appointed in one state to sue in another has been 
denied.^® 

Remedies avmlable. When the facts are such 
that the assignor could have appropriately institut¬ 
ed the same action, the assignee may maintain eject- 
ment,37 trespass,^^ trover or other proper action 
for conversion,39 a statutory action to quiet title,^®’ 
and injunction proceedings.^^ Also, partition may 
be maintained by an assignee,^^ provided leave of 
court is obtained (infra § 224). 

An assignee may maintain an action of replevin 


23. N.T.—Matter of Tousey, 37 N.T. 
S. 1025, 2 App.Div. 569. 

Pa.—^Bloom v. Miller, 1 Pa.Dist. 87, 
11 Pa.Co. 620. 

5 C.J. p 1203 note 58. 

24. Hayne v. Sealy, 48 N.T.S. 769, 
22 Misc. 243, affirmed 55 N.T.S. 
1141, 35 App.Div. 633. 

25. Matter of Magnus, 22 N.T.S. 70, 
2 Misc. 347, affirmed 33 N.E. 745, 
137 N.T. 630—-5 C.J. p 1203 note 60. 

26. Hurst V. Leckie, 34 S.E. 464, 97 
Va. 550, 75 Am.S.R. 798—5 C.J. p 
1230 note 44. 

27. Valley Lumber Co. v. Hogan, 65 
N.W. 415, 85 Wis. 366. 

28. Security Savings & Trust Co, v, 
Portland Flour Mills Co., 261 P. 
432, 124 Or. 276. 

29. Smith V. Kirkpatrick, 281 P. 
616, 208 Cal. 417—5 C.J. p 1190 
note 60, 1230 note 42. 

30. Congress Constr. Co. v. Farson, 


etc., Co,, 101 IlLApp. 279, affirmed 
65 N.E. 357, 199 Ill. 398. 

31. Woodard v. Morrissey, 223 P. 
306, 115 Kan. 511. 

32. Spokane Merchants* Ass*n v. 
McBride, 299 P. 374, 162 Wash. 704 
—Spokane Merchants* Ass*n v. 
Worthington, 299 P. 374, 162 Wash. 
704—Spokane Merchants* Ass'n v. 
McBride, 299 P. 373, 162 Wash. 703 
—Spokane Merchants* Ass*n v. 
Spokane Dry Goods Co., 299 P. 371, 
162 Wash. 577. 

33. Peach Orchard Coal Co. v. Wood¬ 
ward, 49 S.W. 793, 105 Ky. 790, 20 
Ky.L. 1613—5 C.J. p 1232 note 76. 

34. Salyer v. Blessing, 152 S.W. 275, 
151 Ky. 459. 

35. Greaves v. Neal, <C.C.Mass.) 67 
F. 816—Cover v. Claflin, (C.C.N.T.) 
57 F. 513. 

36. Conn.—^Upton v. Hubbard, 2$ 
Conn. 274, 73 Am.D. 670. 
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Mass.—Orr v. Amory, 11 Mass. 25— 
Dawes v. Boylston, 9 Mass. 337^ 
6 Am.D. 72. 

5 C.J. p 1232 note 79. 

37. Gray v. Hill, 10 Serg. & R.(Pa.> 
436. 

38. North V. Turner, 9 Serg. & R. 
(Pa.) 244. 

39. Davies v. Dow, 83 N.W. 50, 89 
Minn. 223—5 C.J. p 1231 note 55. 

40. Moore v. Schneider, 238 P. 81, 
196 Cal. 380. 

41. Wilhoit V. Cunningham, 25 P; 
675, 87 Cal. 453—5 C.J. p 1231 note 
56. 

48L Ind.—^Jewett v. Perrette, 26 N,. 
E. 685, 127 Ind. 97. 

N.T.—^Van Arsdale v. Drake, 2 Barb.. 
599. 

Ohio.—^Hortsman v. Ritter, 9 Ohio & 
& C.P. 413, 6 Ohio N.P. 470. 

5 C.J, p 1231 note 67. 
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to recover possession of property that passed to him 
under the assignment, provided all steps, such 
as the recording of the assignment, which are nec¬ 
essary to vest title to the property in him, have 
been taken but the assignee cannot maintain an 
action of replevin to recover property transferred 
prior to the assignment.^^ 

The assignee may make or maintain an appropri¬ 
ate motion or action to obtain the release of prop¬ 
erty which passed to him under the assignment 
and is held under attachment process;^® and he has 
the right to institute a suit for the recovery of dam¬ 
ages resulting from an attachment wrongfully is- 
sued.'^'^ Also, whatever right the assignor pos¬ 
sessed to have a judgment against him set aside is 
vested in the assignee.^^ 

Election of remedies. An assignee cannot, by 
pursuing a futile remedy, produce a forfeiture of 
the vested rights of the creditors to have the prop¬ 
erty held by him as assignee made available for 
their benefit^^ 

§ 224. — Conditions Precedent 

Such conditions precedent to an action by an as¬ 
signee for the benefit of creditors as have been recog¬ 
nized are, for the most part, local, discretionary with 
the court, or limited to a particular class of actions. 

It is not a condition precedent to the institution 
of a suit by the assignee that he give defendant 
notice of the assignment^O or make a demand for 
the money or property sought to be recovered.^! 

A statute requiring an '^official assignee” of a 
debtor to give security for costs does not apply to 
a general assignee deriving his authority from a 
voluntary assignment for the benefit of creditors.52 
However, the court may, in its discretion, compel 


a nonresident assignee on bringing suit to give se¬ 
curity for costs.53 

Leave of court is not as a rule necessary to en¬ 
able an assignee for the benefit of creditors to 
sue,54 or to prosecute in the name of the assignor 
an action begun by the latter before the appoint¬ 
ment of the assignee but the assignee cannot sue 
for partition of the assigned real estate without 
leave of court.56 has been taken that, 

even where a statute is construed to require leave 
to sue, failure to obtain leave is not a jurisdictional 
defect and leave may be obtained nunc pro tunc.®'^ 

It has been held that the assignee cannot main¬ 
tain an action in that capacity until he has filed an 
inventory as required by statute but, as stated 
in § 116 b, e, the statutes of some states relating 
to inventories are regarded as directory only. 
Whether an assignee may sue before he has given 
and filed a bond as required by statute is dis¬ 
cussed in § 174 a, e. 

§ 225. — Defenses 

Defendant will not be permitted to make a collateral 
attack on the order appointing plaintiff assignee, nor, 
where he is an ordinary debtor, will he be allowed to set 
up defenses available only to creditors. 

An ordinary debtor sued by an assignee for the 
benefit of creditors cannot set up defenses which 
are available only to the creditors, such as a de¬ 
fense that the assignment is fraudulent as to cred- 
itors^^ or that the statute requires choses in action 
to be sold instead of collected.^® 

The right of the assignee to sue cannot be ques¬ 
tioned by a collateral attack on the order appoint¬ 
ing him.®l 


43. Kinter v. Pickard, 34 N.W. 535, 
67 Mich. 125—5 C.J. p 1231 note 60. 

44. Ark.—^Falconer v. Hunt, 39 Ark. 

68 . 

Ind.—Porkner v. Shafer, 56 Ind. 120, 
Iowa.—^Price v. Parker, 11 Iowa 144. 
5 C.J. p 1231 note 61. 

45. Wis.—^Frost v. Citizens’ Nat. 
Bank, 32 N.W. 110, 68 Wis. 234— 
Charles Baumbach Co. v. Miller, SO 
N.W. 850, 67 Wis. 449—Kloeckner 
V. Bergstrom, 30 N.W. 118, 67 Wis. 
197. 

46. Turner v. Hatch, 58 N.W. 605, 
100 Mich. 66—5 C.J. p 1231 note 63. 

47. Me.—^Fiske v. Carr, 20 Me. 301. 
Tea:.—^Roby v. Meyer, 19 S.W. 557, 84 

^.Tex. 386—Thomas v. Chapman, 62 
\Tex. 193. 

Vt.- 7 -Mason v. Hidden, 6 Vt 600. 

5 C.J. 1232 note 64. 


48. Ill,—Knights v. Martin, 40 N.E. 
358, 155 Ill. 486. 

S.C.—Mills V, Dickson, 40 S.C.L. 487. 
5 C.J. p 1232 note 65. 

49. Bowdish v. Page, 30 N.T.S. 69, 
81 Hun 170, affirmed 47 N.E. 44, 
153 N.T. 104. 

50. N.T.—^Beckwith v. Union Bank, 
9 N.T. 211. 

Pa.—Stewart v. National Security 
Bank, 6 Wkly.N.Cas. 399. 

51. Cal.—^Bull V. Houghton, 4 P. 
529, 65 Cal. 422. 

Vt.—Crampton v. Valido Marble Co., 
15 A. 153, 60 Vt. 291, 1 L.R.A. 120. 
5 C.J. p 1232 note 70. 

52. Lintner v. Long Island Mut. 
F. Ins. Corp., 49 N.T.S. 1105, 22 
Misc. 305, 5 N.T.Ann.Cas. 281. 

53. Ranney v. Stringer, 17 N.T. Su¬ 
per. 663. 

54 Glenn v. Busey, 11 D.C. 454, 
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55. Platt V. McMurray, 63 How'.Pr. 
(N.T.) 149. 

56. Jewett v. Perrette, 26 N.E. 685, 
127 Ind. 97. 

57. Spooner v. Hanby, 220 N.T.S. 
525, 129 Misc. 126. 

58. Ark.—Falconer v. Hunt, 39 Ark. 
68—Thatcher v. Franklin, 37 Ark. 
64. 

Mich.—^McCuaig v. City Sav. Bank, 
69 N.W. 500, 111 Mich. 356. 

59. Missouri, etc., R. Co. v. Fuller, 
(Ind.T.) 72 F. 467, 18 C.C.A. 641, 
affirmed 18 S.Ct. 944, 168 U.S. 707, 

42 L.Ed. 1215—5 C.J. p 1236 note 
47. 

60. Gibbs V. Montcalm Cir. Judge, 
82 N.W. 245, 123 Mich. 615. 

61. Turner v. New Farmers’ Bank, 

43 S.W. 721, 102 Ky. 4.73, 19 Ky.L. 
1522. 
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§ 226. -Jurisdiction and Venue 

The suit may be within the statutory jurisdiction of 
a particular court; but, where equitable relief is sought, 
only a court of equity, or a court possessing chancery 
powers, has Jurisdiction. 

The matter presented by the petition of the as¬ 
signee may be such as to be determinable by the 
court possessing statutory jurisdiction of the as¬ 
signment proceedings.®^ However, where the ob¬ 
ject of the action is to compel a transfer of prop¬ 
erty®® or to set aside the assignee’s assent to a 
transfer,®4 only a court of equity, or a court pos¬ 
sessing general chancery powers, has jurisdiction. 
A suit by the trustee for enforcement of the trust 
is properly brought in a court of equity.®® 

An assignee may not sue in a federal court 
where his assignor would not have had that right.®® 

§ 227. -Parties 

Unless he is without title to the subject matter of 
the suit or it is provided otherwise by statute, the as¬ 
signee or, where he has been superseded, his successor 
may sue In his own name without Joining the assignor 
or the creditors; but In some instances persons other 
than the assignee may properly be Joined with him as 
parties; and in a suit by the assignee alone, the credi¬ 
tors have a right to intervene. 

In most jurisdictions an assignee for the bene¬ 
fit of creditors may bring suit in regard to the prop¬ 
erty assigned in his own name,®*^ without joining 
either the assignor®® or the creditors.®® Under 
some statutes, however, relating to the setting aside 
of preferential transfers, the assignor must be 
joined as a party in jurisdictions wherein chos- 
es in action do not pass to the assignee without 
indorsement, suit thereon cannot be brought by 
the assignee in his own name;*^^ and, in an action 
by assignees in which neither the creditors nor an 


§ 227 

ostensible partner of the assignor is a party, the 
court cannot determine whether the latter is per¬ 
sonally liable to the assignor’s creditors on the 
ground of estoppel.^® At any rate, suit may be 
brought in the name of the assignor for the use 
of the assignee;*^® sureties of the assignee may 
unite with him in suing for a fund where they 
have been subrogated to his rights and the rights 
of the creditors in part of the fund;*^^ and, in a 
bill by the assignee of a partnership to enforce a 
trust, the partners are not improperly joined as 
parties plaintiff, where it is alleged that the firm is 
not insolvent and that, if the trust is enforced, 
there will be a surplus for the partners.^® 

Where one of two persons named as assignees 
declines to act, the other is the proper person to 
sue,7® Where only one person is named as as¬ 
signee and, after his death, removal, resignation, 
failure to qualify or act, or disqualification, a suc¬ 
cessor or substitute is appointed, such successor or 
substitute is the proper person to sue or to continue 
the prosecution of a suit previously begun by the 
original assignee.'^'^ After the death of an assignee, 
his heirs and personal representatives are neither 
proper^s nor necessary"^® parties to pending actions 
or actions thereafter instituted. 

Defendants or cross defendanfs. In an action by 
the assignee to have the lien of a trust deed post¬ 
poned to that of a judgment recovered by the as¬ 
signor, the person who executed the deed and 
against whom the judgment vras rendered is a 
necessary party.®® 

By not raising the point in the trial court, the 
trustee may waive the failure of a cross complain¬ 
ant to make all of the interested creditors or bene¬ 
ficiaries cross defendants.®! 


ea. Holnback v. Wilson, 42 N.B. 169, 
159 Ill. 148. 

63. Ide V. Sayer, 21 N.E. 810, 129 
Ill. 230. 

64. Taylor v. Stern, 159 N.T.S. 787. 

65. Royal Palm Cemetery Co. v. 
Smith, (Pla.) 157 So. 495. 

66. Sere v. Pitot, (Ky.) 6 Cranch 
(U.S.) 332, 3 L.Bd. 240. 

67. Glenn v. Hunt, 25 S.W. 181, 120 
Me. 330—5 C.J. p 1233 note 99. 

Where plaintiff in an action on 
a note describes himself as assignee 
of a certain firm and alleges a trans¬ 
fer of the note by the firm to him, 
the action must be cons-idered as 
brought by plaintiff in his individual 
capacity, although he is a general 
assignee of the firm for the benefit 


of creditors.—^Butterfield v. Macom- 

ber, 22 How.Pr. (N.T.) 160. 

68. Tandy v. Hatcher, 6 Ky.L. 746. 

69. Kinney v. Riddle, 103 N.E. 835, 
181 Ind. 400—5 C.J. p 1234 note 2. 

70. Loving V. Arnold, (C.C.Ky.) 84 
F. 214. 

71. Ark.—Buckner v. Real Est. Bank 
5 Ark. 536, 41 Am.D. 105. 

Pa.—Osborn v. Athens First Nat. 
Bank, 34 A 858, 175 Pa. 494. 

5 C.J. p 1234 note 7. 

72. Johnson v. Williams, 68 S.E. 410, 
111 Va. 95, 31 L.R.A(N.S.) 406, 
Ann.Cas.l912A 47. 

73. Congress Constr. Co. v. Parson, 
etc., Co., 65 N.B. 357, 199 Ill. 398, 
aflarming 101 IlLApp. 279—5 C.J. p 
1234 note 6. 


74. Wheeler v. Hawkins, 19 N.E. 
470, 116 Ind. 515. 

75. McCampbell v. Brown, (C.C. 
Ohio) 48 P. 795. 

76. Shockley v. Fisher, 75 Mo. 498 
—5 C.J. p 1234 note 12. 

77. Newman v. Clement, (Tex.Civ. 
App.) 70 S.W.(2d) 789—5 C.J. p 
1234 notes 13, 14. 

78. Steinhouser v. Mason, 32 N.E. 
69, 135 N.T. 635—5 C.J. p 1234 note 
15. 

79. Black V. Chappell, 132 S.W. 186, 
141 Ky. 86. 

8a Larson v. Ross, 50 P. 730, 10 
Colo.App. 267. 

81. Bernstein v. Equitable Discount 
Corporation, (Cal.App.) 47 P.(2d) 
618. 
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Intervention. In a suit by the assignee, credi¬ 
tors have such an interest in the success of plain- 
tiff that they are entitled to intervene in support 

of his contentions.^^ 

§ 228. —— Pleading 

!t is necessary and sufficient that appropriate alle¬ 
gations be employed by the plaintiff to state a cause of 
action and by the defendant to state a defense. Allega¬ 
tions of ownership may be general and matters admitted 
In the answer need not be proved by plaintiff. 

The petition, declaration, or complaint in an ac¬ 
tion by an assignee for the benefit of creditors 
must allege a cause of action against defendants^ 
by means of allegations which are not void for 
uncertaintyor repugnancy.ss It must aver, at 
least generally, matters that go to show the as¬ 
signee's capacity to sue and his title to the chose 
in action sued on or the property involved in the 
suit.^® While it is not necessary to aver that the 
assignee has complied with all the requirements of 
the statute,nor to state the particulars of his 
title, but it may be alleged generally that plaintiff 
is the owner of the property and entitled to the 
possession of it,^^ nevertheless, where the com¬ 
plaint, undertaking to show title as assignee, shows 
affirmatively a want of title, it is bad on demurrer,^^ 
and it has been held that a complaint which does 
not contain a copy of the assignment and an al¬ 
legation that it has been recorded is insufficient on 
demurrer.Failure to allege leave to sue does 
not make the complaint demurrable or justify judg¬ 
ment on the pleadings.^i Where a bill in equity 
by the trustee or assignee presents matters of equi¬ 
table cognizance, it is not subject to dismissal for 

want of equity.^2 

Answer, In an action against attaching credi¬ 
tors, an answer that the assignment was invalid 
because not providing for the transfer of the in¬ 


dividual property of the members of the assigning 
firm is defective in not stating that the firm mem¬ 
bers had other property.^^ An answer is sufficient 
where it shows that the cause of action has passed 
out of the assignee and defenses which, under 
the facts of the case, are not necessary to the pro¬ 
tection of defendant's rights, need not be pleaded.®^ 

Issues and proof. Plaintiff will be confined to 
the theory of his complaint.^® He need not offer 
proof of matters which are admitted in the an- 

swer.97 

§ 229. -Presumptions and Burden of 

Proof 

The assignee has the burden of proving facts con¬ 
stituting his cause of action; but, where the defendant 
asserts that the assignment, valid on its face, is invalid, 
he has the burden of sustaining his contention by proof. 
Fraud will not be presumed. 

Where suit is brought to set aside conveyances or 
recover property or its value, because executed or 
transferred in violation of anti-preference statutes, 
the burden is on the assignee to establish that 
fac*.^^ On the other hand, where defendant ob¬ 
jects to the validity of an assignment for the bene¬ 
fit of creditors, in an action by the assignee to re¬ 
cover the value of goods converted by defendant, 
the burden of proof is on him to prove the inva¬ 
lidity, if the assignment is valid on its face.®^ 

No presumption can be indulged that fraud has 
been perpetrated.^ 

§ 230. -Admissibility of Evidence 

The general rules of evidence as to competency, 
relevancy, and materiality are applicable. 

Competent evidence offered for a proper purpose 


82. Moore v. Schneider, 238 P. 81, 
196 Cal. 380—5 C.J. p 1235 note 34. 

83. Gillespie v. Van Buren, 203 N. 
T.S. 557, 208 App.Biv. 242—5 C.J. 
p 1235 note 36. 

84. Burrows v. Keays, 37 Mich. 430. 

85. Greaves v. Neal, (C.C.Mass.) 67 
P. 816—6 C.J. p 1235 note 38. 

8G. Palmer v. Smedley, 28 Barb.(N. 
T.) 468—5 C.J. p 1235 note 39. 

87. Grant v. Crowell, 9 A. 201, 42 
N.XEq. 524. 

88. Miller v. Waite, 83 N.W. 365, 60 
Neb. 431—5 C.J. p 1236 note 42. j 


89. State V. Krug, 82 Ind. 68. 

90. Wheeler v. Hawkins, 101 Ind. 
486—5 C.J. p 1235 note 41. 

91. Spooner v. Hanby, 220 N.T.S. 
525, 129 Misc. 126. 

92. Royal Palm Cemetery Co. v. 
Smith, (Fla.) 157 So. 495. 

93. Hamilton-Brown Shoe Co. v. 
Mayo, 27 S.W. 781, 8 Tex.Civ.App. 
164. 

94^ Rohrer v. Turrill, 4 Minn. 407. 

95. Stainback ▼. Junk Bros. Lum¬ 
ber, etc., Co., 39 S.W. 530, 98 Tenn. 
306. 


96. Hay v. Tuttle, 69 N.W. 696, 67 
Minn. 56. 

97. Kan.—^Rogers v. Coates, 16 P. 
463, 38 Kan. 232. 

Tenn,—^Lewis v. Knoxville P. Insv 
Co., 2 S.W. 17, 85 Tenn. 117. 

5 C.J. p 1236 note 55. 

98. Ichenhauser Co. v. Landrum, 155 
S.W. 738, 163 Ky. 316—5 C.J. p 
1236 note 56. 

99. Mich.—^Boynton v. Roe, 72 N.W. 
257, 114 Mich. 401. 

N.Y.—^Pease v. Batten, 9 N.T.S. 621. 

1. Hayes v. Ammon, 85 N.T.S. 607, 
90 App.Div. 604. 
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should be received and immaterial^ or irrelevant^ 
evidence may and should be excluded. On an issue 
as to the bona fides of an alleged pledge of se¬ 
curities by the assignor, it is error to allow the as¬ 
signee to prove, in chief, that the assignor handled 
and treated the securities as still belonging to him, 
without also proving knowledge of such acts by the 
creditor and lack of dissent by him.5 

As tending to show the intent with which the 
assignment was made, it is proper to admit evi¬ 
dence of the declarations of the assignor made 
prior to, or contemporaneously with, the assign¬ 
ment,® but not those made after the assignment.^ 

§ 231. — ■ Weight and Sufficiency of Evi¬ 
dence 

Th© evidence must be sufficient; but various matters 
may constitute prima facie, or even conclusive, evidence. 

The evidence may be sufficient® or insufficient® to 
establish particular matters, or it may be sufficient 
to support some, but not other, findings.^® 

Weight of particular evidence. The bringing of 
suit by the assignee is conclusive evidence of his 
having accepted the trust, and prima facie evidence 
that he has qualified.!^ The deed of assignment is 
prima facie evidence of the existence of the debts 
specified therein^® and is held to be conclusive of 
the assignee's authority to sue for any debt due 
the assignor.!® An inventory or schedule is not 
conclusive as to the values stated therein.!^ 

The positive testimony of the debtor that he 


was not insolvent at the time of giving a mortgage 
attacked as a fraudulent preference is not overcome 
by evidence that he was insolvent two months 
later.!® 

§ 232. —— Trial in General 

Questions involved in the action may be determined. 

In an action of replevin by an assignee to recov¬ 
er property claimed as part of the assigned estate, 
not only the question of possession but also the 
right to the property may be determined.!® 

§ 233. -Questions of Law and Fact 

Questions of law are for the court. Questions of fact 
are for the Jury, provided there is sufficient evidence 
to warrant the submission thereof to the Jury. 

As in other actions generally, questions of law 
are to be determined by the court,!^ and questions 
of fact, by the jury.!® There is no question for a 
jury to decide and it is proper to direct a verdict 
for defendant where, in an action for the recovery 
of money, plaintiff has offered no proof of the 
existence of a present subsisting indebtedness in 
his favor against defendant.!® 

§ 234. -Instructions 

Instructions may be properly given or refused ac¬ 
cording as they do or do not correctly state the law ap¬ 
plicable to the evidence. 

The charge of the court may contain no error of 
law, even though its meaning is blindly expressed 
in some particulars.®® It is not error to refuse 
to give a charge not warranted by the evidence.®! 


2. Jennings v. Prentice, 39 Mich. 
421. 

Deed of assignment may be intro¬ 
duced as evidence of plaintiff’s title. 
—Langdon v. Thompson, 25 Minn. 
509. 

Bepntation of Insolvency 

In an action to avoid a preferen¬ 
tial transfer, it Is proper to receive 
evidence that, at the time of the 
transfer, the assignor was reputed to 
be insolvent.—^Lee v. Kilburn, 3 
Gray (69 Mass.) 594. 

Assignor’s account books are ad¬ 
missible, according to the general 
rules of evidence, in an action on an 
account due the assignor.—^May v. 
McCarty, 76 S.E. 672, 11 Ga.App. 454. 

Payment to assignor 
In an action to recover a balance 
due on a contract, evidence of a pay¬ 
ment made by defendant to the as¬ 
signor after the assignment, and 
without knowledge thereof, should 
be admitted.—^Walker v. Emerich, 
149 A. 881, 300 Pa. 9. 

3i Whiteside v. Merchants’ Nat 


I Bank of Boston, (Mass.) 187 N.E. 

I 706. 

4. Jennings v. Prentice, 39 Mich. 
421. 

5. Matthewson v. Caldwell, 52 P. 
104, 59 Kan. 126. 

Gw Smith V. Hunter, 45 P. 911, 4 
Kan.App. 377—5 C.J. p 1236 note 
62. 

7. Ky,—Christopher v. Covington, 
2 B.Mon. 357. 

N.T,—^Flagler v. Schoeflel, 40 Hun 
178. 

5 C.J. p 1236 note 63. 

8. Cal.—^Bernstein v. Equitable Dis¬ 
count Corporation, (App.) 47 P. 
(2d) 518. 

Wyo.—Gross v. Robinson, 256 P. 80, 
36 Wyo. 392, 67 A.L.R. 578. 

5 C.J. p 1236 note 60, p 1237 note 69 
[a]. 

See Scheltes v. Hunter, 196 Ill.App. 
213. 

9- Ky.—Ichenhauser Co. v. Lan¬ 
drum, 155 S.W. 738, 163 Ky. 316. 
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N.T.—^Hayes v. Ammon, 85 N.T.S. 
607, 90 App.Div, 604. 

10. Vanden Wymelenberg v. Badg¬ 
er Furnace Co., (Wis.) 265 N.W. 
718. 

11. Taylor v. Atwood, 47 Conn. 498. 

12. Martin-Brown Co. v. Henderson, 
28 S.W. 695, 9 Tex.Civ.App. 130. 

13. Partridge v. Hannum, 2 Mete. 
(43 Mass.) 569. 

14. Guerin v. Hunt, 8 Minn. 477. 

15. Ichenhauser Co. v. Landrum, 155 
S.W. 738, 153 Ky. 316. 

16. Boyden v. Frank, 20 III.App. 169, 

17. Neb.—^Maul v. Drexel, 76 N.W. 
163, 55 Neb. 446. 

N.T.—Sheldon v. Dodge, 4 Den. 217. 

18. Hall V. Wheeler, 13 Ind. 371. 

19. Potoker v. Klein, 143 A. 375, 105 
N.J.Law 183. 

20. Jennings v. Prentice, 39 Mich. 
421. 

21. Cunningham v. Holt, 33 S.W. 
981, 12 Tex.Civ.App. 150. 
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§ 235. — Verdict and Findings 

The facts and law applicable thereto may warrant a 
certain verdict or finding. 

The jury may have a right, under the facts of 
the particular case and the law applicable thereto, 
to find for plaintiff.22 

§ 236. - Judgment and Enforcement 

Thereof 

Unless he sued as an individual the Judgment should 
be for or against the plaintiff In his representative ca¬ 
pacity. The amount of the assets in his hands should 
not affect the amount of a judgment in his favor; but 
a judgment against him on a cross complaint may direct 
payment out of funds in his hands. 

Any recovery by the assignee is for the benefit of 
the creditors.23 In case the assignee is entitled to 
judgment for the value of certain property, it 
should be for the full value of the property, regard¬ 
less of the sufficiency of the assets in his hands to 
pay all debts.^^ 

Where, in a suit by a trustee for the benefit of 
creditors to recover property from a person to 
whom he had pledged it, it is found that plaintiff 
has been guilty of very bad faith, the decree may 
properly leave the property with defendant, subject 
to the further order of the court.^s A judgment 
for defendant may properly be rendered against 
plaintiff as an individual where he sued as such.26 
Where plaintiff sued in his representative capacity, 
a judgment against him on a cross complaint may 
properly direct payment out of the proceeds of his 
collections as trustee,27 

§ 237. —- Review 

Harmless error is not ground for reversal. 

As in other cases the judgment will not be re¬ 
versed for a harmless error.28 

§ 238. - Costs 

The prevailing party is entitled to costs; but, where | 


the assignee is unsuccessful, the costs are to be paid out 
of the estate, rather than by him personally, where he 
prosecuted the suit in good faith and in his representa¬ 
tive capacity. 

An assignee for the benefit of creditors is not 
personally liable for the costs of a suit brought 
by him in good faith on behalf of the assigned 
estate,^^ but the costs should be paid out of the 
estate he represents.^® The assignee can be 
charged personally with costs only where there 
has been bad faith or mismanagement in the con¬ 
duct of the litigation where he has sued in his 
own right, without alluding to his representative 
capacity or where he has been judicially de¬ 
clared not to be assignee.33 

Where creditors execute to the trustee for the 
benefit of creditors a note to be applied in payment 
of a judgment secured by another creditor against 
the trustee, the trustee, if compelled to sue on the 
note, is entitled to take from the surplus a reason¬ 
able attorney’s fee.34 

A substitute assignee who exercises his authority 
to continue to prosecute a suit begun by his pred¬ 
ecessor is, on winning the suit, entitled to recover 
all costs incurred in the suit from its inception. 

§ 239. Actions against Assignee 

An appropriate action may be maintained against the 
assignee. 

Subject to jurisdictional limitations (infra § 242), 
it is a rule that a person whose claim to specific 
property in the possession of the assignee is based 
on the assumption that such property constitutes 
no part of the assigned estate may maintain an ac¬ 
tion against the assignee to recover the possession 
of such property or its equivalent.^® The rem¬ 
edies available against the assignee include re- 
plevin,®7 trover,^® assumpsit,®® and, where the legal 
remedy is inadequate, a suit in equity.**® 


22. Christopher v. Covington, 2 B. 
Mon.(Ky.) 357. 

23- Field Furniture Co. v. Commu¬ 
nity Loan Co., 79 S.W.(2d) 211, 257 
Ky. 825. 

24. Schneider-Davis Co. v. Brown, 
(Tex.Civ.App.) 46 S.W. 108—San¬ 
ger V. Henderson, 21 S.W. 114, 1 
Tex.Civ.App. 412. 

25. Delone v. First Nat. Bank, 111 
A. 171, 268 Pa. 226. 

26. Brown v. Wilkes. 241 S.W. 383, 
153 Ark. 545. 

27. Bernstein v. Equitable Discount 
Corporation, (Cal.App.) 47 P.(2d) 
518. 


28. Taylor v. Evans, 41 S.W. 877, 16 
Tex.Civ.App. 409. 

29. Cunningham v. Mc(3-regor, 12 N. 
T.Super. 648, 12 How.Pr. 305—5 
C.J. p 1238 note 91. 

30. Clark v. B. B. Richards Lum¬ 
ber Co., 77 N.W. 213, 74 Minn. 305 
—5 C.J. p 1238 note 92. 

31. Cunningham v, McGregor, 12 
How.Pr.(N.T.) 305. 

32. Murray v. Hendrickson, 14 N.T. 
Super. 635, 6 Abb.Pr. 96. 

33. Sibell V. Remsen, 30 Barb. (N. 
T.) 441. 

34. Fetters v. Atkinson, 60 N.W. 
1047, 102 Mich. 485. 

35. Newman v. Clement, (Tex.Civ. 
App.) 70 S.W.(2d) 789. 
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36. Mich.—Sawyer v. Me Adi e, 38 N. 
W. 292, 70 Mich. 386—Edwards v. 
Symons, 32 N.W. 796, 65 Mich. 348. 

Mo.—^Page V. Gardner, 20 Mo. 507. 
Ohio.—Jones v. Kilbreth, 31 N.E. 346, 
49 Ohio St. 401—Ingham v. Linde- 
mann, 37 Ohio St. 218—Lindemann 
v. Ingham, 36 Ohio St. 1. 

37. Matthews v. Ott, 58 N.W. 774, 
87 Wis. 399—5 C.J. p 1232 note 83. 

38. Artman v. Walton, 34 Leg.Int. 
(Pa.) 13—5 C.J. p 1233 note 84. 

39. Mich.—^Edwards v. Symons, 32 
N.W. 796, 65 Mich. 348. 

R.I.—^Hall V. Peckham, 8 R.I. 370. 

5 C.J. p 1233 note 85. 

40. Scott V. National City^ Bank of 
Tampa, 139 So. 367, 107 Fla. 810— 
5 C.J. p 1233 note 86. 
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§ 240. - Conditions Precedent 

Security for costs may be required of a nonresident 
plaintiff. Leave to sue is not essential. 

An assignee may be sued without leave of 
court but, where plaintiff is a nonresident, he 
may be required to give security for costs.^^ 

§ 241. - Defenses 

The assignee may assert such defenses as he has; 
but, in the absence of statute, these are confined to such 
as would have been available to the assignor. 

The assignee may defend any proceedings which 
are brought against him in his capacity as assignee, 
or which are brought against the assigned property 
while it remains under his control.-^s Indeed, he 
must answer, or the allegations of the petition will 
be taken to be true.^^ He may assert any facts 
which constitute a legal defense and are not in¬ 
consistent with his duty as assignee.'^^ However, 
unless conferred by statute, an assignee under a 
voluntary assignment has only such defenses as 
existed in the assignor, or would have accrued to 
him had he not assigned.^® Where, in an action 
against the assignee, he claims as such, he cannot 
also defend on the ground that he is a creditor 

of the assignor.'^'^ 

§ 242. — Jurisdiction and Venue 

There are divergent decisions in different states as 
to whether actions or proceedings against an assignee 
are within the jurisdiction or exclusive jurisdiction of a 
court possessing statutory jurisdiction of the assignment 
proceedings. 

In some,4S but not other, ^9 states, the court pos¬ 
sessing statutory jurisdiction of the assignment 
proceedings has exclusive jurisdiction of all actions 


and proceedings against the assignee. Even in 
states wherein the jurisdiction of such court is not 
exclusive, it may take jurisdiction by consent or 
without objection,^® and in such case the parties 
are bound by its decision but it cannot, over 
the objection or without the consent of the as¬ 
signee, determine a question of titled2 qj- acquire 
jurisdiction of an action for damages against the 
assignee individually by allowing it to be engraft¬ 
ed on the assignment proceedings through the filing 
of a petition in such proceedings.^^ 

§ 243. -Parties 

Suit may be brought against the assignee In his 
representative capacity without joining the creditors, 
other than those with liens or encumbrances which are 
directly Involved. Creditors may Intervene in an action 
against the assignee, and so may the assignee, in an ac¬ 
tion against the assignor. 

Suits against the assignee are properly brought 
against him in his representative capacity.54 

In an action or proceeding by a third person 
against the assignee to gain possession of property 
claimed not to have passed by the assignment, it 
is not ordinarily necessary to join the creditors,®® 
although the question as to whether they shall be 
joined is held to be within the discretion of the 
court.® ^ Persons whose liens or encumbrances are 
directly involved are necessary parties.®*^ On the 
other hand, in an action relating to property, a per¬ 
son who claims no interest through the assignment 
proceeding, and whose only interest is his lia¬ 
bility as a trespasser, is not a proper party defend¬ 
ant.® ® 

Intervention. Creditors may intervene for the 
protection of their rights.®^ 


41. Babcock v. Maxwell, 54 P. 943, 
21 Mont. 607. 

42. In re Tyndall. 6 Wkly.N.C.(Pa.) 
562. 

43. Fla.—Greeley v. Percival, 21 
Fla. 535. 

Mo.—F. O. Sawyer Paper Co. v. Con¬ 
tinental Printing Co., 77 Mo.App. 
184. 

Neb.—^Nuckolls v. Tomlin, 2 N.W. 
875, 9 Neb. 353. 

N.Y.—Markell v. Hill, 69 N.Y.S. 537, 
71 N.Y.S. 924, 64 App.Div. 191. 
Pa.—Taylor v. Ellis, 49 A. 946, 200 
Pa. 191. 

44. Longdale Iron Co. v. Swift's 
Iron, etc.. Works, 15 S.W. 183, 91 
Ky. 191, 12 Ky.L. 848. 

45. Ind.—^Lockwood v. Slevin, 26 
Ind. 124. 

Mich.—Abbott v. Chaffee, 47 N.W. 
216, 83 Mich. 256. 

K.I.—Hamilton v. Colt, 14 R.I. 209. 
6 C.J. p 1233 note 90. 
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46. Conn.—Central Bank v. Curtis, 
26 Conn. 533. 

Hawaii.—Bishop v. Pacific Nav. Co., 
7 Hawaii 276. 

Mo.—^Parlin Orendorf Co. v. Hord, 
78 Mo.App. 279. 

5 C.J. p 1230 note 42. 

47. Babcock v. Maxwell, 74 P. 64, 
29 Mont 31. 

48. Stanton Trust & Savings Bank 
v. Northern Montana Ass'n of 
Credit Men, 250 P. 596, 77 Mont 
153—6 C.J. p 1232 note 82 [a], 
[b], p 1233 notes 94, 95. 

49. Mich.—^Edwards v. Symons, 32 
N.W. 796, 65 Mich. 348. 

N.Y.—Johnson v. Lasser, 289 N.Y.S. 
16, 159 Misc. 346. 

50. In re Wise, 96 N.W. 872, 121 
Iowa 359. 

51. Sawyer v. McAdie, 38 N.W. 292, 

70 Mich. 386. , 
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52. Potter v. Durfee, 44 Hun 197, 8 
N.Y.St. 261—In re Witmer, 40 Hun 
(N.Y.) 64. 

53. In re Berger Catering Co., (Mo. 
App.) 204 S.W. 938. 

54. Schee v. La Grange, 42 N.W. 
616, 78 Iowa 101—5 C.J. p 1234 
note 8. 

55. U.S.—^Kerrison v. Stewart (S. 
C.) 93 U.S. 155, 23 L.Ed. 843. 

Me.—Johnson v. Candage, 31 Me. 28. 
Mass.—Stevenson v. Austin, 3 Mete, 
474. 

56. Jewett v. Tucker, 2 N.E. 680, 139 
Mass. 566. 

57. Fertel v. Sampliner, 18 Ohio Cir. 
Ct 740, 4 Ohio Cir.Dec. 166. 

58. Gordon v. Sherman, 146 N.W. 
100, 178 Mich. 629. 

59. Boltz V. Engelke, (Tex.Civ.App.) 
43 S.W. 47—5 C.J. p 1235 note 34. 
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Notwithstanding a denial of the right of inter¬ 
vention in a number of cases,the modern au¬ 
thorities, as well as some of the early ones, on the 
subject are to the effect that an assignee for the 
benefit of creditors may intervene in a suit against 
his assignor.61 Where the intervention is in an 
attachment suit, the rule is subject to the qualifica¬ 
tion, in some jurisdictions, that the assignee first 
obtain leave of court,®^ other jurisdictions, that 
he first establish his claim to the property in the 
manner provided by statute,®^ and in still other 
jurisdictions that his pleading set out enough of 
the assignment to show that it is valid on its face,®^ 
The assignee may, of course, be without sufficient 
interest in the subject of the action to entitle him 
to intervene in an action between third persons on 
a personal claim not involving a fund or res of 
any kind.®5 

§ 244. — Pleading 

The petition or compiaint must state a cause of ac¬ 
tion. Evidence of matters sufficiently pleaded and put 
in issue is admissible. 

A petition or complaint in an action against an 
assignee must state facts showing plaintiff's right 
to sue and acts on the part of defendant which 
are prejudicial to plaintiff.®^ The allegations of 
a particular petition or complaint may indicate that 
defendant is at least a de facto trustee®or they 
may fall far short of stating that defendant entered 
into an agreement on his own responsibility and 
credit®® 

The assignment may be sufficiently pleaded in 
the answer to allow proof thereof.®® Under a gen¬ 


eral denial to a petition for conversion, alleging 
that defendants were unauthorized to sell certain 
goods which had been conveyed to them in trust 
by an assignor for the benefit of certain creditors, 
and that the title which defendants purported to 
convey was invalid, evidence of acts of the as¬ 
signor showing his acquiescence in the sale is ad¬ 
missible.*^® 

§ 245. -Presumptions and Burden of 

Proof 

The burden of proving a breach of trust by the as¬ 
signee rests on the party alleging It. Until the burden 
is sustained, it will be presumed that the assignee acted 
properly. 

In an action for breach of trust it will be pre¬ 
sumed, until the contrary is proved, that the trustee 
or assignee acted properly. This presumption goes 
no further than to place the burden of proof on 
the party alleging the breach.^^ 

§ 246. — Admissibility of Evidence 

Competent, relevant, and material evidence is admis¬ 
sible. 

Competent and material evidence bearing on an 
important question or issue in the case may and 
should be admitted.*^2 

§ 247. — Weight and Sufficiency of Evi¬ 
dence 

General rules are applied in determining the suffi¬ 
ciency of the evidence and the weight of particular evi¬ 
dence. 

The evidence in particular cases may be suffi¬ 
cient*^® or insufficient'^^ to establish certain matters. 


60. Mich.—^Emerson v. Detroit Steel, 
etc., Co., 58 N.W. 659, 100 Mich. 
127. 

Pa.—Elberman v. Bloom, 10 Pa,Co. 
413. 

R. I.—Waterman v. A. & W. Sprague 
Mfg. Co., 14 R.I. 43. 

S. D.—^McClurg V. State Bindery Co., 
53 N.W. 428, 3 S.D. 362, 44 Am.S. 
R. 799. 

5 C.J. p 1234 note 21, p 1235 note 28. 

61. Iowa.—^Dunham v. Greenbaum, 
9 N.W. 220, 56 Iowa 303, 

N.Y.—Merchants* Nat. Bank v. Hage- 
meyer, 38 N.T.S. 626, 4 App.Div. 
52. 

Tex.—Graves v. Hall, 27 Tex. 148. 
Va.—Capitol Motor Corporation v. 
Harry M. Lasker, Inc., 123 S.E. 376, 
138 Va. 630. 

Wash.—Tahoma Finance Co. v. Shan¬ 
non, 244 P. 271, 138 Wash. 90. 

5 C.J. p 1235 note 23. 

Fact that other remedies are giv¬ 
en him by statute does not affect 
his right to intervene.—^F. O, Sawyer 


Paper Co, v. Continental Printing 
Co., 77 Mo.App. 184. 

62. Neb.—Commercial Nat. Bank v. 
Nebraska State Bank, 50 N.W. 157, 
33 Neb. 292. 

Wis.—Howitt V. Blodgett, 21 N.W. 
292, 61 Wis. 376. 

63. Bryce v. Foot, 26 S.C. 467. 

64. Matthai v, Conway, 2 App.D.C. 
45. 

65. Palmer v. New York Mut L. 
Ins. Co., 55 N.Y.Super. 352. 

66. Or.—Oregon Timber Co. v. Set- 
on. Ill P. 376, 115 P. 1121, 59 Or. 
64. 

Tex.—^McCord v. Nabours, 109 S.W. 
913, 111 S.W. 144, 101 Tex. 494, 
modifying (Civ.App.) 103 S.W. 469. 

67. Heaton v. McBride, 107 S.E. 
565, 27 Ga.App. 126. 

68. Barlow Bros. Co. v. Gager, 156 
A. 628, 113 Conn. 429. 

69. Rollins V. Humphrey, 73 N.W. 
331, 98 Wis. 66. 
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70. Pitt V. Blser, 32 S.W. 146, 7 Tex. 
Civ.App. 47. 

71. Barlow Bros. Co. v. Gager, 155 
A. 628, 113 Conn. 429. 

72. U.S.—John V. Goetz, (C.C.A. 
Wis.) 272 F. 260. 

Conn.—^Barlow Bros. Co. v. Gager, 
155 A. 628, 113 Conn. 429. 

Tex.—Lipsitz v. First Nat. Bank, 
(Civ.App.) 288 S.W. 609, affirmed 
(Com.App.) 293 S.W. 563, modified 
on other grounds (Com.App.) 296 
S.W. 490. 

5 C.J. p 1237 notes 65, 67. 

73. Iowa.—^James McCoy Co. v. 
Smith, 165 N.W. 88, 181 Iowa 707 
—Stacy V. Brown-Hurley Hard¬ 
ware Co., 156 N.W. 693. 

Tex.—^Lipsitz v. First Nat Bank, 
(Civ.App.) 288 S.W. 609, affirmed 
(Com.App.) 293 S.W. 563, modified 
on other grounds <Com.App.) 296 
S.W. 490. 

6 C.J. p 1237 note 69 [a], 

74. Barlow Bros. Co. v. Gager, 155 
A. 628, 113 Conn. 429. 
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A verified inventory of the assignor’s assets and 
of the amount due each creditor, showing a con- 
siderable excess of indebtedness over assets, is at 
least prima facie evidence of the assignor’s in¬ 
solvency."^ 5 

§ 248. -Trial in General 

Questions properly presented by the pleadings and 
evidence must be passed on. 

Questions that are properly raised by the plead¬ 
ings and the evidence must be passed on."^® 

§ 249. -- Questions of Law and Fact 

It is the province of the Jury to determine questions 
of fact. 

As in civil actions generally, questions of fact 
are to be determined by the jury."^"^ Where, in 
an action to recover for loss caused by the as¬ 
signee’s negligence, the jury might hold that he 
was negligent, it is error to direct a verdict for 

him.'^S 

§ 250. — Instructions 

The instructions should be correct, applicable, and 
free of misleading or prejudicial tendencies. They should 
not lay undue stress on one of several circumstances. 

The instructions should embody a correct state¬ 
ment of the law applicable to the facts and not be 
misleading or prejudicial.^^ xhe court should not 
charge on the evidence or single out, and instruct 
as to the legal effect of, one circumstance which 
should be left to the jury in connection with all 
other facts and circumstances in the case.^® 

§ 251. -Verdict and Findings 

The verdict must be reasonable and in accordance 
with the rules of law. 

The verdict is properly set aside by the trial 
court where it is not one which the jury might 
reach reasonably, logically, and in accordance with 
the rules of law.^i 

§ 252. -Judgment and Enforcement 

Thereof 

A Judgment against an assignee, sued in his repre¬ 


sentative capacity, should be against him in that ca¬ 
pacity and be paid out of the funds of the estate. 

Where judgment is rendered against an assignee 
who has been sued as such, it should be against 
him in his representative capacity and plaintiff 
is entitled to an order that it be paid out of the 
funds of the estate.^^ 

% 

§ 253. -Review 

The assignee has sufficient Interest to appeal; but 
the appellate court will not review a matter conceded by 
him. 

While the assignee has such an interest in the 
estate that he may appeal from any decree which 
directly tends to diminish the funds in his hands, 
for the payment of creditors,84 the assignor cannot 
complain of the assignee’s failure to appeal from, 
a decree subjecting certain land to the pa 5 rment 
of a creditor’s claim, as it is immaterial to him. 
whether the property is applied to the claim of a 
particular creditor, or pro rata among all credi- 
tors.85 The appellate court will refuse to con¬ 
sider a question which is conceded by the as¬ 
signee. 8 6 

§ 254. — Costs 

Circumstances may preclude the recovery of costs 
by the assignee or the payment thereof from a fund. 

An assignee who accepts and proceeds to execute 
an assignment preferring unsecured creditors, al¬ 
though knowing there are judgment liens on the 
property exceeding its value, and who contests with 
the judgment lienors their indisputable right in the 
property, cannot, on losing, charge against the pro¬ 
ceeds of the property the costs and expenses of 
the litigation, although he has failed to take se¬ 
curity therefor from the unsecured creditors.87 
Where an assignee of the property attached is al¬ 
lowed to become a party to a trustee suit, as a. 
claimant, and the trustee is afterward discharged, 
neither the assignee nor plaintiff can recover costs, 
of each other.88 

Where a creditors’ committee sought advice of 
the court, and, while the case was pending, the 
creditors sued, seeking a settlement on the theory 


75. Ball V. Bowe, 6 N.W. 909, 49 
Wis. 496. 

76. Nabours v. McCord, 75 S.W. 827, 
36 Tex.Civ.App. 504. 

77. Conn.—Barlow Bros. Co. v. Ga¬ 
ger, 155 A. 628, 113 Conn. 429. 

N.T.—Welensky v. Breslin, 163 N. 

T.S. 257, 176 App.Div. 634. 

5 CJ. p 1237 note 79 [a] (1), (2). 

78. Welensky v. Breslin, 163 N.T.S. 
257, 176 App.Div. 534. 


79. Richardson v. Malthan, 105 A. 
766, 133 Md. 542. 

80. Nabours v. McCord, 75 S.W. 827, 
36 Tex.Civ.App. 504. 

81. Barlow Bros. Co. v. Gager, 165 
A. 628, 113 Conn. 429. 

82. Mattingly v. Willett, 44 S.W. 
376, 19 Ky.L. 1746. 

83. Gibson v. Gray, 43 S.W. 922, 17 
Tex.Civ.App. 646. 
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84. Woodside v. GrafHin, 46 A. 968,. 
91 Md. 422. 

85. Chinn v. Curtis, 71 S.W. 923, 24 
Ky.L. 1663. 

86. Cheney v. Davidson, 24 So. 419, 
119 Ala. 210. 

87. Pittman v. Hopkins, 21 So. 606,. 
74 Miss. 563. 

88L White Mountain Bank v. West,. 
46 Me. 16. 
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that the conveyance to the committee was an assign- § 255. Discontinuance of Proceedings under 
ment for benefit of creditors, and the claim was Assignment 

disallowed, it was held that the committee, under ’ xhe discontinuance of the proceedings under the 
the doctrine of contribution, should be allowed costs assignment has been considered in connection with 
and counsel fees.^^ the termination of the trust (supra § 165). 


VUL ACOOUNTINa, SETTLElipiNT, AND DISCHARaE OP ASSIOFEE 

A. IN GENERAL 


§ 256. Duty and Liability to Account 

One of the duties of an assignee for the benefit of 
creditors is that of rendering an account. 

It is the duty of an assignee for the benefit of 
creditors to render a full and complete account of 
his trust,9® even though there is no provision in 
the assignment requiring an accounting^! or even 
though a compromise agreement has been signed 
by all the creditors.^2 There is at least an implied 
duty to account and some statutes requiring an 
accounting and prescribing rules and regulations 
therefor manifest an intent to put assignees for 
the benefit of creditors in the same class with per¬ 
sonal representatives of decedents and other fidu- 
ciaries.9^ 

The assignee is not relieved from the obligation 
to account by the fact that he has not given bond, 
as required by statute,^^ or by the fact that the 
creditors have made a disposition of the estate dif¬ 
ferent from that prescribed in the assignments^ 
Nothing short of an adjudication by a court that 
no duty to account rests on the assignee or trustee 
can relieve him therefrom.S7 

§ 257. Private Accounting 

An accounting and settlement out of court is effec¬ 
tive, provided it is made with the assent of all parties 
in interest. 


When it is made with the assent of all parties 
in interest, a settlement out of court by an assignee 
is as effective as if made by decree of court, except 
that it must be proved,whereas the judgment is 
conclusive (infra § 295). On the other hand, the 
fact that the trustee has in good faith accounted 
to the executive committee of an association in¬ 
cluding all creditors except one will not deter the 
court from ordering an accounting on the applica¬ 
tion of the creditor who is not a member of the 
association.^^ 

§ 258. Persons Entitled to Ask for Account¬ 
ing 

The persons possessing a right to ask for an ac¬ 
counting include those, and only those, persons who have 
a direct Interest In the trust and are entitled to accurate 
Information as to the administration and distribution of 
the trust property. 

An accounting by the assignee may be called for 
by any person having a direct interest in the 
trust,! but not by a stranger to the assignment. 2 

Generally speaking, the right to compel an ac¬ 
counting belongs to the assignor,^ as well as to 
a creditor whose claim is fixed by the assignment 
or allowed during administration but apart from 
statute a surety on the assignee’s bond has not the 


89. Ohio Valley Banking & Trust 
Co. V. King, 38 S.W.(2d) 663, 238 
Ky. 712. 

90. U.S.—^Pennsylvania Trust Co. v. 
Billman, (C.C.A.Pa.) 61 P.(2d) 3S2. 

Or.—First Nat. Bank v. Bell, 268 P. 

63, 125 Or. 598. 

5 C.J. p 1238 note 3. 

On appointment of receiver.— 
Armstrong v. Lone Star Refining Co., 
(C.C.A.Kan.) 20 F.(2d) 625. 

31. Schneider v. Moncur, 159 P. 459, 
30 Cal.App. 734. 

B2. Matter of Groencke, 10 Daly 
(N.Y.) 17—Matter of Yeager, 5 

Abb.N.Cas.(N.Y.) 302. 

93. Schneider v. Moncur, 159 P. 459, 
30 CaLApp. 734. 

94. Elk Mill. & Produce Co. v. Lew¬ 
is. 90 S.E. 885, 79 W.Va. 233. 

95. Matter of Farnam, 75 N.Y, 187 j 
—5 C.J. p 1239 note 28. 


96. Geisse v. Beall, 8 Wls. 367. 

97. Schneider v. Moncur, 159 P. 459, 
30 CaLApp. 734. 

98. N.Y.—^Ludington's Petition, 5 
Abb.N.Cas. 307. 

Pa.—^Matter of Latimer, 2 Ashm. 520. 

99. Lobdell v. Nauvoo State Bank, 
64 N.E. 157, 180 Ill. 56, affirming 
78 IlLApp. 600. 

1. N.Y.—^Mills V. Husson, 35 N.E. 
422, 140 N.Y. 99. 

Pa.—^Whitney’s App., 22 Pa. 500. 

5 C.J. p 1239 note 9. 

2. Central Nat. Bank, Savings & 
Trust Co. v. Gilchrist, 154 N.E. 811, 
23 Ohio App. 87—5 C.J. p 1239 note 
21 . 

3. Iowa.—Stacy v. Brown-Hurley 
Hardware Co., 156 N.W. 693. 
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Wash.—^Kriegler v. Spokane Mer¬ 
chants^ Ass’n, 189 P. 1004, 111 
Wash. 179. 

5 C.J. p 1239 note 14. 

However, it has been held that, 
unless and until the creditors have 
f been fully satisfied, the assignor has 
no rights in the trust property which 
he can assert or enforce by pro¬ 
ceedings in equity for an accounting. 
—Berg V. Friedman, (D.C.Mass.) 60 
F.(2d) 960, affirmed (C.C.A.) 60 F. 
(2d) 965. 

4. Farmers & Merchants Nat. Bank 
of Los Angeles v. Peterson, (Cal.) 
65 P.(2d) 867—5 C.J. p 1239 note 
10 . 

Where it is admitted that plaintiff 
is a creditor, the equities between 
him and the assignor are not of con¬ 
trolling consideration.—In re Wheel¬ 
er’s Estate, 135 A. 252. 287 Pa. 416. 
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right and, under some circumstances, a creditor 
may not have the right, as where he has been paid,® 
where he has taken an inconsistent position by 
treating the assignment as invalid,*^ or, under some 
statutes, where he does not represent one fourth 
of the claims against the estate.® A mortgagee 
who has not proved his claim against the insolvent 
estate of the mortgagor, or obtained possession of 
the mortgaged premises, or intercepted the rent, 
but who has remained dormant until after the as¬ 
signee has collected the rent and distributed it to 
the general creditors under orders of court, and 
until after such distribution has been confirmed by 
the court, is in no position to make the assignee 
account to him as for a misappropriation of the 
rent.^ The position has been taken that a simple 
contract creditor cannot ordinarily sue to compel 
an accounting by the assignee.^® 

The right of the assignor, or of the creditors, 
to an accounting does not depend on maladminis¬ 
tration, but is based on the ground that they are 
entitled, at reasonable periods, to be accurately in¬ 
formed as to the administration and disposition of 
the trust estate.^^ Such right is not affected by an 
action in another court to set aside the assign- 
ment,i2 nor by a judgment setting it aside, as 
against creditors not parties thereto.^® 

§ 259. Persons Liable to Account 

Even though he has not had full and continued con¬ 
trol of all the assets, an assignee who has acted as such 
Js bound to account. 

An assignee who has acted as such is bound to 
.account, although he has not had full and continued 
control of all the assets.^^ Liability to account 
rests on a coassignee,!® an assignee in a partial 
assignment which has been superseded by a general 


assignment,!® and an assignee of an assignment 
which has been superseded by bankruptcy proceed- 
ings.!7 A creditor does not, by insisting on the 
execution of the trust and receiving the proceeds 
of a sale of property by the assignee, make himself 
liable for an accounting to the settlor.!® 

§ 260. Property to Be Included 

With the exception of property properly taken or 
sold under an attachment or execution of a creditor, the 
assignee must account for ail the assigned property, of 
some value, which has come into his possession or which 
he might have recovered from the assignor by the ex¬ 
ercise of due diligence. 

An assignee for the benefit of creditors must ac¬ 
count not only for all property of the assigned es¬ 
tate which has come into his possession,!® but also 
for such as might have been recovered by him 
from the debtor by the use of due diligence.^® He 
need not account for property which is of no val¬ 
ue®! or property, or the proceeds thereof, which 
has been taken or sold under an attachment or ex¬ 
ecution of a creditor where the property is not 
covered by the assignment or the assignment has 
been successfully impeached.®® Where a trustee 
for the benefit of creditors permits the property as¬ 
signed to be taken in execution for the debts of 
the assignor and sold according to law, as an as¬ 
signee for the benefit of creditors would sell it, 
all being done in good faith, he is liable to account 
for only the net proceeds of such sale.®® 

§ 261. Failure to Account 

The failure of an assignee to account subjects him 
to unfavorable presumptions and prevents his discharge, 
as well as the enforcement of a claim by him against the 
estate; but it does not destroy the equitable rights of 
another person. 

All presumptions are against an assignee where 


B, Schuehle v. Reiman, 86 N.Y, 270 
—Matter of Castle, 1 Abb.N.Cas. 
(N.T.) 399. 

6. Phenix Nat. Bank v. Keim, 74 
N.Y.S. 606, 69 App.Div. 201, af¬ 
firmed 67 N.B. 1089, 175 N.Y. 521. 

7. Farrar v. Powell, 44 A. 344, 71 
Vt. 247. 

8. Hall V. Guthrie, 103 S.W. 721, 31 
Ky.L. 801—Mattingly v. Elder, 44 
S.W. 215, 19 Ky.L. 1645. 

9. Upson V. Milwaukee Nat. Bank, 
15 N.W, 834, 57 Wis. 526. 

10. Willetts V. Vandenburgh, 34 
Barb.(N.Y.) 424. 

11. Andrews v. Tuttle-Smith Co., 78 
N.E. 99, 191 Mass. 461. 

la. Matter of Dare, 13 Daly (N.Y.) 

220 . 


13. Matter of Thoesen, 70 N.Y.S. 
924, 62 App.Div. 87. 

14. Thompson v. Dyer, 62 A. 76, 100 
Me. 421. 

15. Ala,—Royall v. McKenzie, 25 
Ala. 363. 

N.Y.—Bruen v. Gillet, 21 N.E. 676, 
115 N.Y, 10, 12 Am.S.R. 764, 4 
L.R.A. 529—^Bowman v. Rainetaux, 
Hoffm. 150. 

Va.—Miller v. Holcombe, 9 Gratt.(50 
Va.) 665. 

16. Whitney’s App., 22 Pa. 500. 

17. Ky.—Comingor v. Louisville 
Trust Co., 108 S.W. 950, 111 S.W. 

I 681, 128 Ky. 697, 33 Ky.L. 53, 884, 

I 129 Am,S.R. 322. 

|n.Y.—M atter of Bieber, 59 N.Y.S. 
118, 38 App.Div. 639—Smith v. 

Tighe, 46 N.Y.Super. 270—^Matter 
of Straus, 9 Abb.N.Cas. 131. 

5 C.J. p 1239 note 27. 
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18. First Nat. Bank v. Bell, 268 P. 
63, 125 Or. 598. 

19. Thompson v. Dyer, 62 A. 76, 100 
Me. 421—5 C.J. p 1249 note 19. 

20. Mass.—Scudder v. Crocker, 1 
Cush. 323. 

Mich.—Cutcheon v. Corbitt, 58 N.W. 
479, 99 Mich. 578. 

N.Y.—In re Carpenter, 45 Hun 552, 
modified 18 N.E. 142, 110 N.Y, 351. 
Pa.—In re Puller, 4 Kulp. 479. 

5 C.J. p 1251 note 47. 

21. Cooper v. Lankford, 78 S.W. 
197, 117 Ky. 792, 25 Ky.L. 1578. 

22. N.Y.—^Matter of Ginsberg, 48 
N.Y.S. 697, 21 App.Div. 525. 

Ohio.—Mengert v. BrinkerhofC, 66 N. 

E. 530, 67 Ohio St. 472. 

Pa.—^Hamill's Est., 3 Pa.Super. 80. 

23. Mengert v. BrinkerhofC, 66 N.E. 
i 530, 67 Ohio St. 472. 
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he either keeps no accounts or keeps them in a neg¬ 
ligent manner.^^ He cannot be discharged without 
an accounting 25 unless the creditors waive it.26 
Furthermore, without an accounting, an assignee 
who has been removed for malfeasance cannot en¬ 
force a claim against the estate.27 However, the 


fact that the assignee or trustee fails to apply to 
the court for the allowance of his accounts can¬ 
not destroy the equitable rights of a person who 
supplied materials for the continued operation of 
the plant of the assignor by the assignee or trus- 

tee.2S 


B. PEOCEEDINGS FOR ACCOUNTING 


§ 262. Intermediate Accounting in General 

The illness of the assignee and other circumstances 
may induce the court to order an account to be rendered 
before final hearing. Where the reasonableness of cer¬ 
tain charges is not clearly shown on the hearing of an 
intermediate report, the court will suspend allowances 
therefor until the final accounting. 

In view of the number and character of the 
transactions involved, the insufficiency of prior 
statements to meet the requirements of the law pro¬ 
viding for an accounting, and the illness of the as¬ 
signee, whose testimony, at length, would be in¬ 
dispensable in the absence of a proper account, 
the court may deem it proper to order the assignee 
to render an account prior to final hearing.29 

Where, on the hearing of an intermediate report 
of an assignee, the reasonableness of charges for 
attorney’s fees and for a committee to operate the 
business is not clearly shown, the allowances will 
be suspended until the final accounting.20 

§ 263. Final Settlement in Genera! 

Unless the assignee resigns or is removed, a final 
settlement of his accounts, involving a complete adjust¬ 
ment, is not permissible before the trust Is performed. 

The final settlement of an assignee’s account im¬ 
plies a consideration of all the elements and factors 
essential to its complete adjustment; and it neces¬ 
sarily must be between the assignee and the credi¬ 
tors of the assignor.^^ Unless the assignee resigns 
or is removed,22 a final settlement of his accounts 
is not permissible before the trust is performed.23 


§ 264. Compelling Accounting 

An assignee will not be compelled to account at an 
Improper time. 

Where a statute allows an assignee a certain 
time within which to account, he cannot be com¬ 
pelled to account until aft 2 r the lapse of that time.24 
Also, where no special reason for demanding an 
account is shown, the assignee will not be com¬ 
pelled to account after a long lapse of time, dur¬ 
ing which the assignor and the creditors have slept 
on their rights.25 

§ 265. Actions for Accounting in General 

A person entitled to an accounting may proceed by 
action to compel it. 

An accounting, together with the cancellation of 
the trust arrangement, may constitute the main sub¬ 
ject matter of an action and the remedy of a 
person who is entitled to an accounting, and whO' 
is dissatisfied with the way in which the trust es¬ 
tate is being carried on, is to present tr the court 
his petition to compel the trustee to make an ac¬ 
counting. 2 7 

§ 266. Jurisdiction of Courts 

An action or proceeding to obtain an accounting must 
be brought in the proper court. 

Proceedings to obtain an accounting must be had 
in a court of competent jurisdiction.28 The juris¬ 
diction of such a proceeding does not depend on the 


N.J.—Blauvelt v. Ackerman, 23 
N.J.Eq. 495, affirmed 25 N.J.Eq. 
570. 

N.Y.—Thompson v. Rich, 59 N.T.S. 
819, 28 Misc. 265. 

Tenn.—Milburn Mfg:. Co. v. Wayland, 
(Ch.App.) 43 S.W. 129. 

Vt .—Page V. Olcott, 28 Vt 465. 

5 C.J. p 1238 note 5. 

25. Matter of Rosenback, 10 Daly 
(N.T.) 129—5 C.J. p 1238 note 6. 

26. Matter of Horsfall, 5 Abb.N.Cas. 
(N.y.) 289. 

27. Fournier v. Ingraham, 7 Watts 
& S.<Pa.) 27. 

2S. Armstrong v. Lone Star Refining 
Co., (C.C.A.Kan.) 20 F.(2d) 625. 


29. Aumock v. Kilborn, (Idahoy 25 
P.(2d) 1047. 

30. In re Julius Bien Co., 151 N.T.S. 
103, 165 App.Div. 679. 

31. Elk Mill. & Produce Co. v. Lew¬ 
is, 90 S.E. 885, 79 W.Va. 233. 

32. State V. Goeble, 1 Ohio Cir.Ct. 
550, 1 Ohio Cir.Dec. 307. 

33. State v. Johnson, 79 N.W. 1081, 
103 Wis. 591, 61 L.R.A. 33 and 
note. 

34. Matter of Nelson, 11 Abb.Pr.(N. 
T.) 352—5 C.J, p 1240 note 43. 

55. N.T.—^Matter of Darrow, 10 
Daly 141. 

Pa.—Forster v. Forster, I Pearson 
275. 
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Wis.—Upson V. Milwaukee Nat.. 

Bank, 15 N.W. 834, 57 Wis. 526. 

5 C.J. p 1240 note 44. 

36. State v. District Court of Blue- 
Earth County, 178 N.W. 1004, 14S 
Minn. 422. 

37. In re Wheeler's Estate, 135 A. 
262, 287 Pa. 416. 

38. N.J.—Eakin v. Cattell, 16 N.J. 
Law 103—^Hoagland v. See, 3 A. 
513, 40 N.J.Eq. 469. 

N.T.—Matter of Cowing, 26 Hun 214. 

6 C.J. p 1240 note 34. 

Oa appointment of receiver, the 
trustee should present his account to 

the court making the appointment._ 

Armstrong v. Lone Star Refining Co.,. 
(C.C.A.Kan.) 20 F.(2d) 625. 
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amount in controversy,^^ unless so provided by 
statute.^® It is generally held that, as assignments 
for the benefit of creditors are, in a peculiar sense, 
the objects of equitable jurisdiction, a party inter¬ 
ested in the assigned estate may have recourse to 
a court of equity to compel the assignee to ac- 
count.^i 3 y statute, however, in some states par¬ 
ticular courts have jurisdiction of suits to compel 
the accounting of an assignee and the settlement 
of the assigned estate>2 

Where proceedings are pending in one court, an¬ 
other court of equal or concurrent jurisdiction will 
ordinarily decline to interfere.^^ 

Loss or termination of jurisdiction. The juris¬ 
diction of a state court over proceedings to compel 
an assignee to account is not terminated by pro¬ 
ceedings in the federal courts in which the assignor 
has been adjudged a bankrupt^^ In a proceeding 
to vacate the trust and to procure a reconveyance 
to the assignor of the property assigned, the pro¬ 
bate court will not, in rendering a decree that the 
assignee file his final report and that the trust be 
ended by complying with the terms of the decree, 
lose its jurisdiction over the person of the as¬ 
signee for the settlement of his final account.'*® A 
court retaining the power of direction and control 
of a continuing trust has the power to order the 
assignee to render an account, even though, on two 
prior occasions, it refused to remove the assignee 
for not effecting a sale of the property.^® 


§ 267. Parties 

All persons In Interest should be made parties either 
directly or by representation. 

Generally speaking, all persons in interest should 
be made parties either as plaintiffs or defendants.'*'^ 

Save in one jurisdiction,^^ and with the excep¬ 
tion of former creditors who have been fully paid,^^ 
and the possible exception of secured creditors, 
all the creditors must be made parties either di¬ 
rectly or by representation.®! However, where the 
creditors are numerous, suit may be brought by 
one on behalf of all;®2 and it is held that, where 
a creditor has brought an action to compel the 
assignee to account, other creditors are properly 
refused leave to intervene, as the action, without 
their intervention, is for their benefit.®^ 

The assignor is a proper,®4 but not a necessary,®® 
party. In a suit by the assignee under a general 
assignment for a final settlement, it has been held 
that his sureties are necessary parties,®® but that 
the wife and children of the assignor are not.®*^ 

§ 268. Notice or Citation 

A notice, required by statute or rule of court, must 
be given. Where the first citation is defective, a second 
one may be based on the same petition. 

A compliance with statutes and rules of court, 
requiring notice of the accounting and other steps 
in the assignment proceedings to be given to all 
persons interested in the estate, is necessary to ren¬ 
der the accounting proceedings valid and the as- 


Court of baxOcmptcy has power to 
require an accounting of an assignee 
whose appointment constituted an 
act of bankruptcy.—In re Thompson, 
(N.Y.) 128 F. 675, 63 C.C.A. 217, af¬ 
firming (D.C.) 122 F. 174, and certio¬ 
rari denied 24 S.Ct. 856, 194 U.S. 632, 
48 L.Ed. 1159. 

39. Mcllhenny Co. v. Todd, 9 S.W. 
446, 71 Tex. 400, 10 Am.S.R. 753. 

40. Mattingly v. Elder, 44 S.W. 215, 
19 Ky.K 1645. 

41. Andrews v. Tuttle-Smith Co., 
78 N.E. 99, 191 Mass. 461—5 C.J. 
p 1240 note 37. 

-42. Mattingly v. Elder, 44 S.W. 215, 
19 Ky.L. 1645—5 C.J. p 1240 note 
38. 

Hxclusive jurisdiction 
Under the construction placed on 
some statutes, the county court has 
exclusive original jurisdiction to set¬ 
tle an assigned estate, but when an 
action is filed by a proper party in 
the circuit court for settlement of 
the estate, the jurisdiction of the 
county court ceases and exclusive 
jurisdiction vests in the circuit 
-court.— It, W. Henneberger Co.'s As¬ 


signee V. Price, 67 S.W.(2d) 471, 262 

Ky. 402—Clark-Lack Grocery Co.'s 

Assignee v. Price, 60 S.W. (2d) 372, 

249 Ky. 160. 

43. N.Y.—^Matter of Cromien, 10 
Daly 41. 

Pa.—Matter of Union Banking Co., 
12 Phila. 214. 

5 C.J. p 1240 note 39. 

44. Matter of Bieber, 59 N.Y.S. 118, 
38 App.Div. 639. 

45. Garver v. Tisinger, 18 N.E. 491, 
46 Ohio St. 66. 

48. Schneider v. Moncur, 159 P. 469, 
30 CaLApp. 734. 

4-7. U.S.—Greene v. Sisson, (C.C.R. 
I.) 10 P.Cas.No.5,768, 2 Curt. 171. 

N.Y.—^Bailey v. Bergen, 67 N.Y. 346— 
Matter of Betts, 53 N.Y.S. 721, 33 
App.Div. 257. 

N.C.—Fisher v. Worth, 45 N.C. 63. 

Wis.—Geisse v. Beall, 3 Wis. 367. 

5 C.J. p 1240 note 46. 

48. Buck V. Pennybacker, 4 Leigh 
(31 Va.) 5. 

49. Davidson v. Chilberg, 169 P. 981, 
99 Wash. 619—6 C.J. p 1241 note 
51. 


50. N.C.—^Tomlinson v. Clay well, 57 
N.C. 317. 

Vt.—Page v. Olcott, 28 Vt. 465. 

51. Berg v. Friedman, (C.C.A.Mass.) 
60 F.(2d) 965, affirming (D.C.) 60 
F.(2d) 960—5 C.J. p 1241 note 48. 

52. Farmers' & Merchants' Nat. 
Bank of Los Angeles v. Peterson, 
(Cal.) 55 P.(2d) 867—5 C.J. p 1241 
note 52. 

53. Lewis v. Hake, 42 Hun (N.Y.) 
542—Matter of Hill, 21 N.Y.S. 813. 

54. Ind.—Durham v. Hall, 67 Ind. 
123. 

Mich.—Brockett v. Lewis, 108 N.W. 
429, 144 Mich. 560. 

55. N.Y.—^Wells v. Knox, 8 N.Y.S. 
58, 55 Hun 245, 18 N.Y.Civ.Proc. 87, 
reversing 7 N.Y.S. 45, 17 N.Y.Civ. 
Proc. 59. 

Va.—Buck V. Pennybacker, 4 Leigh 
(31 Va.) 5. 

56. Matter of Betts, 53 N.Y.S. 721, 
33 App.Div. 257. 

57. Cunningham v, Estill, 68 S.W. 
1081, 24 Ky.L. 559. 
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signce’s discharge binding on such interested per¬ 
sons.®^ The report of a referee on the accounting 
will be referred back to him, rather than confirmed, 
where it does not appear that a requisite notice 
or citation has been given or served.59 

Where the citation issued is defective, the peti¬ 
tion on which it was issued may properly be used 
as the foundation of a second citation.®® 

§ 269. Pleading 

It is appropriate for the compiaint or petition to state 
a cause of action for an accounting, for the answer to set 
up defenses or excuses, and for the 'replication to deny 
new nnatter alleged in the answer. 

In an action to obtain an accounting, the petition 
or complaint must state, even in a code state, facts 
sufficient to constitute a cause of action for an 
accounting; it is not sufficient to attempt to state 
a cause of action for a money judgment on the 
claim of petitioner.®^ It is sufficient to aver that 
the petitioner is a creditor of the assignor and that 
his interest demands an accounting.®2 It is not 
necessary to allege that petitioner is acting in be¬ 
half of all the creditors.®® Also, it is not necessary 
to allege that the deed of assignment was record¬ 
ed.®^ Where the general right claimed by a bill 
is an accounting by assignees, and there are se%^eral 
other rights claimed, but none of a different nature, 
the bill is not multifarious.®® 

It has been held that a petition for a citation 
against an assignee to settle his accounts must be 
verified on oath or affirmation in order to author¬ 
ize the issuance of a citation.®® 

Answer or counterclaim. Where there has been 
delay in making an accounting and an action is 
brought to compel the same, any complications or 
cause for delay should be set up by way of an¬ 
swer ;®7 and where the complaint alleges that the 
assignees sold property without divulging the debt¬ 
or’s interest therein and the answer affirms that 
the information was given, the answer should state 


what the information was.®® 

Where, during the pendency of a suit by an as¬ 
signee to settle the estate, there is a change of 
assignees, it is proper to permit the assignors to file 
a counterclaim for debts due them by the new as¬ 
signee at the time of the assignment and not in¬ 
cluded in the inventory.®® 

Replication. An averment in the answer that the 
business was to be carried on by the assignee, with 
the assignor in charge, is sufficiently denied by am 
allegation in the replication that it was not true- 
that the business was to be carried on by the as¬ 
signee and the assignor, as alleged in the answer.'^®' 

§ 270. Hearing and Reference 

There is a right to a hearing. Under the procedure 
in some states there are two hearings, one before a 
referee, and another before the court when the report of 
the referee Is brought on for confirmation. 

The assignee and his attorney are entitled to a. 
hearing and an opportunity to present evidence on 
the value of their services and the reasonableness, 
of the charges therefor.^i Also, additional com¬ 
pensation may be awarded the assignee only after 
the court has granted a full and impartial hearing ; 
the assignor is not bound by an ex parte order.*^2 
However, in the absence of a statute making it a 
matter of right, the direction of an issue in the 
settlement of the accounts of an assignee rests^ 
in the sound legal discretion of the court.^® 

Where different actions have been brought by 
creditors, for themselves and other creditors, 
against an assignee for an accounting, an order 
that all creditors come in and prove their claims 
in the action first brought is in the discretion of 
the court.74 

Reference, Under statutes and rules of court 
in some states, the account is referred to a referee 
for examination.7® The order of reference should 
require the hearing and determination of the issues 
pertaining to the account.7® The referee must be 


58. In re Flower, 167 N.T.S. 778— 
5 C.J. p 1241 notes 56, 57. 

55. Matter of Schaller, 10 Daly (N. 
Y.) 57—^Matter of Ripsom, etc.. Fur 
Co., 66 N.Y.S. 113, 32 Misc. 56— 
Matter of Schaller, 62 How.Pr.(N. 
Y.) 40. 

60. Matter of Davis, 10 Daly (N.T.) 
31. 

61. Nuckolls V. Tomlin, 2 N.W. 875, 
9 Neb. 353. 

62. Schutz V. Burges, 110 S.W. 494, 
50 Tex.Civ.App. 249. 

63. In re Farnam, 75 N.T. 187. 

64. Lockwood v. Slevin, 26 Ind. 124. 


65. Farrar v. Powell, 44 A. 344, 71 
Vt. 247. 

66. Mellish's Est, 1 Pars.Eq.Cas. 
(Pa.) 482. 

67. Dobbins v. Porter, 38 Ga. 167. 

68. Hays v. Doane, 11 N.J.Eq. 84. 

69. May V. Dils, 40 S.W. 576, 19 Ky. 
L. 514. 

70. In re Passmore, 45 A. 417, 194 
Pa. 632. 

71. In re Davis, (Ind.) 183 N.E. 547. 

72. State V. McFarland, (Tenn.Ch. 
App.) 35 S.W. 100. 

73. Frank’s App., 59 Pa. 190. 
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74. Travis v. Myers, 67 N.T. 542_ 

5 C.J. p 1242 note 90. 

75. In re McMahon, 155 N.Y.S. 864, 
92 Misc. 305—In re Italo American 
Stores, 166 N.T.S. 508—In re Auer¬ 
bach, 155 N.Y.S. 864—5 C.J. p 1242 
note 74. 

Where there are disputed questions, 
of fact.—^In re Flower, 167 N.Y.S. 
778. 

76. Wells V. Knox, 18 N.T.S. 395— 
5 C.J. p 1242 note 75. 

Character of hearing 
Although the parties may be heard 
before the referee, such a hearing is . 
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sworn his report must be made within the time 
prescribed by law;78 and it must be brought on 
for confirmation,on notice to all persons inter¬ 
ested in the estate.^o While a referee appointed 
to adjust and settle the accounts of a voluntary as¬ 
signee is confined to the account between the as¬ 
signee and the cestuis que trust,and it is not his 
duty to inquire into items of account to which no 
•objection is made,^^ he must state in his report 
all the items of the account, in order that any party 
in interest may, if he thinks proper, except to any 
particular item.^^ 

The referee should receive such evidence as is 
pertinent to the issues.^^ In weighing the evi¬ 
dence, he should remember that it is incumbent on 
the assignee to establish the reasonableness and 
propriety of his actions and expenditures.^^ 

§ 271. Evidence 

In establishing the right to an accounting, piaintiff 
has the burden of proof; but on the accounting the bur¬ 
den of disclosure rests on the assignee. Proper and suffi¬ 
cient evidence is necessary in both instances. 

While plaintiff has the burden of sustaining, by 
proper and sufficient evidence, allegations made in 
support of his claim for an accounting,the as¬ 
signee must take the burden of proving all affirma¬ 
tive defenses,^? and, on the accounting, the as¬ 
signee has the burden of disclosing, by competent 
and sufficient evidence, all relating to the trust, its 
extent, transaction, and manner of performance.^^ 

Evidence of noncompliance by the assignee with 
statutory requirements indicates that he was guilty 
of gross negligence in the administration of the 


trust.^^ Where the evidence is conflicting, that 
which has the greater weight will prevail.^o 

§ 272. Order or Decree 

The order or decree should not contain unauthorized 
provisions. 

In accounting proceedings, the court has power 
to settle the account, but no power to adjudicate 
other matters.^i 

Where the court disallows part or all of the 
items, it must pass on each objection separately 
and not reject the account in toto.®^ The court 
should not dismiss the proceedings where the an¬ 
swer admits many of the allegations of the petition, 
but makes other allegations which are denied in 
the replication 3 and, even though the answer filed 
is, in the opinion of the court, equivalent to an 
account, it is error to dismiss the proceedings in 
the face of a replication denying the justice and 
legality of the settlement set up in the answer and 
without affording an opportunity for the petition¬ 
er, or any other creditor, to file exceptions and 
have the matter determined in an orderly and ju¬ 
dicial manner.^^ However, the action may be prop¬ 
erly dismissed as to trustees who resigned prior to 
the commencement of the action, where it appears 
that no sum was paid by them, that nothing was 
received by them for their personal use, and, con¬ 
sequently, that no judgment can be rendered against 
them.^^ 

While, in entering the decree on a final account¬ 
ing, all amounts to be paid must be specified, as 
the assignee is required to make all disbursements,^^* 


not final.—In re Italo American 
Stores, 166 N.T.S. 608. 

77. Matter of Vilmar, 10 Daly (N. 
Y.) 15. 

78. Matter of Venable, 97 N.Y.S. 938, 
111 App.Div. 508. 

79. Matter of Weinhaus, 5 Abb.N. 
Cas.(N.Y.) 355—5 C.J. p 1242 note 
79. 

80. In re Italo American Stores, 166 
N.Y.S. 508. 

81. N.Y.—Matter of Marklin, 13 
Daly 105. 

Pa—Powers Bst, 30 A. 373, 381, 
163 Pa. 349. 

6 C.J. p 1242 note 80. 

82. Matter of May, 13 Daly (N.Y.) 
24. 

83. Sharpe v. Eliason, 21 S.B. 401, 
116 N.C. 665—5 C.J. p 1242 note 82. 

84. Matter of MacParlane, 72 N.Y.S. 
723, 65 App.Div. 93, affirmed 62 N. 
E. 1097, 169 N.Y. 608—In re Friend, 
50 N.Y.S. 954, 23 Misc. 300. 

85. Matter of Ripsom, etc.^ Fur Co., 


66 N.Y.S. 113, 32 Misc. 56—5 C.J. P 
1242 note 84. 

86. Nodine v. Richmond, 87 P. 775, 
48 Or. 527. 

Evidence held to show prior de¬ 
mand by assignor for return of prop¬ 
erty.—^Kriegler v. Spokane Mer¬ 
chants’ Ass’n, 189 P. 1004, 111 Wash. 
179. 

Evidence held insufficient to prove 
essential allegation.—Berg v. Fried¬ 
man, (D.aMass.) 60 F.(2d) 960, af¬ 
firmed (C.C.A.) 60 F.(2d) 965. 

87. Fidelity & Deposit Co. of Mary¬ 
land V. Husbands, 192 S.W. 51, 54, 
174 Ky. 200. 

‘‘Otherwise it would devolve upon 
the beneficiaries of the trust to prove 
negatives, about which they may pos¬ 
sibly know nothing and have very ill- 
convenient means of discovery, while 
the dispositions he has made of trust 
property . . . are directly within 

his knowledge and easy of proof by 
him."—^Fidelity & Deposit Co, of 
Maryland v. Husbands, supra. 
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88. In re Judith Gap Commercial 
Co., (D.CMont.) 291 F. 792, re¬ 
versed on other grounds (C.C.A.) 
298 F. 89. 

89. Pennsylvania Trust Co. v. Bill- 
man, (C.C.A.Pa.) 61 P.(2d) 382. 

90. Ky.—^Anderson v. Cairo City 
Nat. Bank, 155 S.W. 385, 153 Ky. 
268. 

Utah.—^Welch v. Utah Assoc, of Cred¬ 
it Men, 121 P. 974, 40 Utah 619, 

91. Halstead v. Ives, 25 N.Y.S. 105S, 
73 Hun 56, affirmed 39 N.B. 857, 
144 N.Y. 705. 

92. In re Murry, 49 P. 961, 31 Or. 
173. 

93. In re Passmore, 45 A. 417, 194 
Pa. 632. 

94. In re Juniata Bldg., etc., Assoc., 
24 Pa,Super. 40. 

95. Farmers* & Merchants' Nat. 
Bank of Los Angeles v. Peterson, 
(Cal.) 55 P.(2d) 867. 

96. Matter of Worthley, 10 Daly (N. 
Y.) 12. 
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where the assignee is found to be owing the es¬ 
tate or the creditors, there is no authority for the 
court to enter judgment against him personally^ 
or for the creditors to docket personal judgments 
against him;^^ but the court may appoint a tem¬ 
porary assignee to sue the original assignee for the 
amount due.^^ A statute providing for a settle¬ 
ment on the resignation or removal of an assignee 
does not authorize the court to direct the original 
assignee to pay the balance found in his possession 
to his successon^ 

Enforcement The decree may be enforced in a 
mode specially authorized by statute.^ The as¬ 
signee cannot be attached for contempt in failing 
to file a detailed account, where he filed an account 
on which the parties went to trial, and with which 
the trial court was satisfied.^ 

§ 273. Objections and Exceptions 

A creditor may file specific objections or exceptions 
to the account or report of the assignee. 

Any creditor whose claim is not barred by the 
statutes of limitation,^ or who has not himself 
made a voluntary assignment,^ has a right to file 
exceptions to the report of the assignee and to be 
heard thereon,^ without giving security for costs,*^ 
even after confirmation of the account, provided he 
has had no notice of the proceedings^ or his delay 
is excusable.^ 

Objections taken to an assignee's account should 
be specific, so that the assignee will be apprised of 
the objections that he must meet.io Where an ac¬ 
count filed does not comply with statutory require¬ 
ments, and is obscure and confused, a creditor is 

97. In re Excelsior Mf^r. Co., 64 S.W. 

133, 164 Mo. 316. 

99. Matter of Rosenback, 10 Daly 
(N.T.) 128—^Matter of Jung, 65 
How.Pr.(N.Y.) 476. 

99. In re Excelsior Mfg. Co., 64 
S.W. 133, 164 Mo. 316. 

1. State V. Goeble, 1 Ohio Cir.Ct 
550, 1 Ohio Cir.Dec. 307. 

2. Matter of Stockbridge, 10 Daly 
(N.Y.) 33. 

3. In re Reynolds, 77 N.Y. 631. 

4. Geddes-Brown Shoe Co. v. Suttle, 

145 Ill.App. 407. 

5. In re Baker, 39 N.W. 764, 72 Wis. 

395. 

e. In re Mansfield, 84 N.W. 967, 113 
Iowa 104. 

7. Branch v. American Nat Bank, 

46 P. 305, 57 Kan. 282. 

Noiiresidents 

In one case the court, without 
passing on the question whether non¬ 
resident creditors are required to file 


entitled to have it made more definite and certain 
before being required to file specific objections to 
itii 

In some states the proceedings on exceptions to 
the final report of the assignee are purely statu¬ 
tory and not equitable; and only such matters as 
pertain to his administration of the estate in his 
hands are matters for investigation.^^ 

§ 274. Opening or Vacating 

An order or decree settling an assignee’s account 
may be opened or vacated for cause where the motion 
to open or vacate is made at the same term as the order 
or decree, even though it is not heard until a subse¬ 
quent term. 

An order, decree, or judgment settling an as¬ 
signee’s account may be opened, vacated, or set 
aside for good cause shown,!^ even at a subsequent 
term,i4 where the motion to set aside is filed dur¬ 
ing the same term as the judgment,^^ but not where 
it is made at the subsequent term.^® The court is 
not precluded from exercising this power by the 
fact that, during the course of administration, it 
had approved certain matters in chambers without 

notice. 

§ 275. Review 

A final order or decree may be appealed from ancf 
reviewed according to the usual rules governing appellate 
review. 

While a writ of error may not lie to review ac¬ 
counting proceedings,!^ ordinarily, where a party 
interested in an assigned estate is aggrieved by an 
order or judgment in an action to settle the estate, 
he may appeal therefrom,!^ and in some jurisdic- 

la, Ill.—Seiter v. Mo we, 55 N.E. 526, 
182 Ill. 351, affirming 81 IlLApp. 
346. 

N.Y.—Downey v. May, 8 N.Y.St. 481, 
19 Abb.N.Cas. 177. 

Pa.~Wentzel's Est, 30 Pa.Super. 628. 
Wis.—Commercial Bank v. McAuliffe, 
66 N.W. 110, 92 Wis. 242. 

5 C.J, p 1243 note 5. 

14. St Louis Trust Co. v. Vincent 
77 Mo.App. 76. 

15. Seiter v. Mowe, 55 N.E. 526, 182 
Ill. 351, affirming 81 Ill.App. 346. 

16. Chipps V. Bishop, 277 S.W. 276, 
211 Ky. 259. 

17. Branch v. American Nat Bank, 
46 P. 305, 57 Kan. 282. 

18. Waukesha Malleable Iron Co. v. 
Kingman, 96 IlLApp. 510. 

19. Ill.—Waukesha Malleable Iron 
Co. V. Kingman, supra, 

Ky.—McCloskey v. Standard Oil Co.* 
26 S.W. 1101. 


security for costs, held that it was 
not error to overrule a motion to 
strike objections of creditors to the 
report of the assignee from the files 
on the ground that they were non¬ 
residents and had not filed security 
for costs, where it did not appear, by 
affidavit or otherwise, that, at the 
time the objections were filed, the 
creditors were nonresidents.—^Mc- 
Cune V. Hartman Steel Co., 87 IlL 
App. 162. 

8. Pa.—^Wentzel’s Est, 30 Pa.Super. 
628. 

Wis.—Commercial Bank v. McAuliffe, 
66 N.W. 110, 92 Wis. 242. 

9. Downey v. May, 8 N.Y.St 481, 19 
Abb.N.Cas. 177. 

10. Matter of Mather, 16 N.Y.S. 13, 
61 Hun 214—5 C.J. p 1244 note 42. 

11. State V. Johnson, 79 N.W. 1081, 
103 Wis. 591, 51 L.R.A. 33 and note 
—6 C.J. p 1244 note 43. 

12. In re Heath, 117 S.W. 126, 136 
Mo.App. 347. 
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tions he is entitled to a stay of proceedings in ex¬ 
ecution, pending the appeal^o An appeal can be 
taken only from a final order, judgment, or de¬ 
cree and the assignee will not be permitted to 
appeal where his action will constitute an interfer¬ 
ence between different creditors .22 

The appellate court will not review the claims of 
creditors not made parties to the appeal ;23 it will 
not consider matters not properly presented or ex¬ 
cepted to in the lower court and it will not re¬ 
verse the final order on its merits, where such or¬ 
der shows on its face that it was made after hear¬ 
ing the evidence, as well as on a simple examina¬ 
tion of the accounts, and, on account of no bill of 
exceptions being settled, the review is confined to 
such matters as appear on the face of the record.25 
Where a demurrer to exceptions has been sus¬ 
tained, the allegations of the exceptions, on appeal, 
must be taken to be true.26 

An order fixing the compensation of the assignee 
is appealable27 and reviewable; and it will be modi¬ 
fied by the appellate court where the amount it 
entirely too large ;28 but, ordinarily, it will not be 
disturbed.29 

§ 276. Costs and Expenses 

with the exception of items which are not properly 
taxable or for which the assignee is personally liable, 
the costs of an accounting are to be paid out of the trust 
funds. 


The costs of an accounting by an assignee are 
ordinarily to be borne by the general trust funds,^® 
and not by the proceeds of particular encumbered 
property,3i unless the general funds are insufficient 
for that purpose, in which case the costs may be 
paid out of the funds awarded the junior lien- 
holder.32 Where the fault of the assignee ren¬ 
dered an audit necessary, he should bear the ex¬ 
pense thereof.33 Likewise, the expenses of a new 
hearing before the referee must be borne by the 
assignee, where it is his fault that an interested 
party did not receive notice of the accounting al¬ 
ready had.34 

Taxable costs include the expense of publishing 
the citation to creditors35 and attorney’s fees,33 
unless the circumstances are such as to preclude 
their allowance37 or there is no statutory authority 
therefor.38 The assignee is not entitled to have 
costs before notice of trial and a trial fee taxed, 
where there is no objection whatever to his ac- 

count.33 

Referee's fees. Under authority conferred on it 
by statute, the court, on confirmation of the ref¬ 
eree’s report, may award costs and determine who 
shall pay them.*^^ Where the appointment and acts 
of the referee are regular, it is proper to pay his 
fees out of the trust fund;^! but where labor is 
performed unnecessarily by a referee, or is per- 


Wis.—Osborn v. Dobrinz, 65 N.W. 

403, 85 Wis. 252. 

5 C.J. p 1243 note 10. 

20. In re Sharp, 28 P, 783, 92 Cal. 
577. 

21. Cal.—Rosenthal v. Levy, 14 P. 
368, 73 Cal. 9. 

Ill.—Russell V. People, 61 Ill.App. 
333. 

Pa.—In re Hopper, 43 A. 1020, 192 Pa. 
287—^Keim’s App., 27 Pa. 42. 

Order of reference Is final appeal- 
able order where the object of the pe¬ 
tition was to procure a reference.— 
Mattingly v. Elder, 44 S.W. 215, 19 
Ky.L. 1645. 

22. La.—^Ferguson v. Their Credi¬ 
tors, 19 La. 278. 

Pa.—Jordon's App., 107 Pa. 76. 

5 C.J. p 1243 note 13. 

23. Mitchell V. Tyler, 49 S.W. 422, 20 
Ky.L. 1249. 

24. Or.—In re Murray, 49 P. 961, 31 
Or. 173. 

Pii.—^In re Dyott, 2 Watts & S. 557. 
S.D.—^Woodcock v. Reilly, 92 N.W. 
10, 16 S.D. 198. 

Wash.—Slater v. Stevens County 
Bank, 41 P. 168, 12 Wash. 488. 

5 C.J. p 1243 note 17. 


25. In re Baker, 39 N.W. 764, 72 
Wis. 395. 

2©. Perkins, etc., Co. v. Drew, (Ky.) 
122 S.W. 526. 

27. Slater v. Stevens County Bank, 
41 P. 168, 12 Wash. 488. 

28. Hartley v. Ault Woodenware 
Co., 97 S.E. 137, 82 W.Va. 780. 

29. Ky.—Mitchell v. Stoddard Coun¬ 
ty Bank, 58 S.W. 606, 22 Ky.L. 721. 

Mo.—Citizens’ Bank v. Catron, 78 Mo. 
App. 656. 

S.D.—^Woodcock V. Reilly, 92 N.W. 
10, 16 S.D. 198. 

Wis.—In re H. Penner Co., 68 N.W. 
396, 93 Wis. 655. 

30. Ky.—Shewmaker v. Tankey, 66 
S.W. 1, 23 Ky.L. 1759, 

N.T.—^Matter of Edwards, 10 Daly 68. 
5 C.J. p 1245 note 44. 

31. Columbia Finance, etc., Co. v. 
Morgan, 44 S.W. 389, 628, 45 S.W. 
65, 19 Ky.L. 1761—5 C.J. p 1245 
note 45. 

32. Shewmaker v. Tankey, 66 S.W. 
1, 23 Ky.L. 1759—5 C.J. p 1245 note 
46. 

33. Bennett'S Est, 21 Pa.Co. 609. 

34. Matter of Gouy, 13 Daly (N.T.) 
413. 


35. Matter of Bowlby, 69 N.Y.S. 783, 
34 Misc. 311, 73 N.T.S. 665, 36 
Misc. 343. 

38. Farmers & Merchants Nat Bank 
of Los Angeles v. Peterson, (Cal.) 
55 P.(2d) 867—5 C.J. p 1245 note 
48. 

Attorney for creditor 
A refusal of the court to make an 
allowance to an attorney for his 
services on behalf of the objecting 
creditor and for the benefit of the 
other creditors is not a proper exer¬ 
cise of discretion.—In re Leco Mfg. 
Co.. 283 N.T.S. 826, 246 App.Div. 740. 
37. Ky.—^McDowell v. Columbia 
Bldg., etc., Assoc., 50 S.W. 251, 21 
Ky.L. 81, 51 S.W. 1013, 21 Ky.L. 
150. 

N.T.—Matter of Ginsburg, 69 N.T.S. 
656, 27 Misc. 745. 

33. Kriegler v. Spokane Merchants' 
Ass’n, 189 P. 1004, 111 Wash. 179. 

39. Matter of Vieu, 60 N.T.S. 175, 29 
Misc. 161. 

40. In re Talmage, 57 N.T.S. 427, 39 
App.Div. 466, affirmed 57 N.E. 1126, 
161 N.T. 643—5 C.J. p 1245 note 52. 

41. Matter of Schaller, 10 Daly (N. 
Y.) 57—Matter of Rauth, 10 Daly 
(N.T.) 52, 66 How.Pr. 199. 
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formed without authority, no fees will be allowed 
therefor.42 jhe assignee is personally liable for 
referee’s fees in an accounting, where he has not 
retained sufficient assets to meet such expense,^^ 


or where the assignment has been set aside for 
fraud,but not where the reference was clearly 
against his wishes, although he voluntarily attend* 
ed it.46 


C. FORM, CONTENTS AND ITEMS OF ACCOUNT 


§ 277. In General 

The final account of an assignee must be truthful and 
specific. It must conform to any applicable statutory re¬ 
quirements. 

An assignee’s final account must specify 
amounts;^® state the account as it really is, with¬ 
out any untrue or misleading items and, where 
there are statutory requisites, conform thereto.^^ 

On an accounting rendered necessary by the ap¬ 
pointment of a receiver, the account should show 
the receipts and disbursements during the trustee¬ 
ship and any outstanding unpaid expense.*^ 9 Where 
the same person acts as assignee of a debtor’s 
property in one state, and as receiver in another, 
the orderly way, on his accounting as assignee, is 
either to eliminate all consideration of the receiver¬ 
ship or, where there is a blending of the two ac¬ 
counts and no serious objection is made to an 
accounting of all the property, to charge him with 
all the property he received, whether as assignee 
or receiver, and credit him with all proper disburse¬ 
ments, including those made by him as receiver.^® 

§ 278. Debits or Charges 

Debits or charges against the assignee for as¬ 
sets, expenses, losses, interest, and profits are con¬ 
sidered in §§ 279-283 infra. 

§ 279. -Assets in General 

The assignee is chargeable with the value of assets 
received by him or property treated as assets by him. 
The Inventory is prima facie evidence of value and, In 
the absence of evidence of actual value, may be accepted 
as stating the true value. 


Ordinarily, an assignee for the benefit of credi¬ 
tors will be charged with all assets proved to have 
been received by him.^i On the other hand, an 
assignee ordinarily is not chargeable with the as¬ 
sets of the assignor until he has become invested 
with them as assignee where the assignee 

treats certain property as assets and claims credit 
for its disbursement, it is proper to charge him with 
its value regardless of whether or not he actually 
received it.^^ In one case the court refused to 
charge the assignee with that part of the proceeds 
of the assigned property which was paid over to, 
or distributed among, preferred creditors prior to 
the filing of a bill to set aside the assignment for 

fraud.54 

In arriving at the amount with which the as¬ 
signee should be charged, the values stated in the 
inventory are prima facie, but not conclusive, evi¬ 
dence of the true amount.^5 Jn the absence of evi¬ 
dence of actual value, the assignee may properly 
be charged with the inventoried value.56 

§ 280. -Expenses and Costs 

Reasonable and necessary expenses connected with 
a sale of the assigned property are not chargeable to 
the assignee. 

The assignee or trustee is not chargeable with 
the reasonable and necessary expenses connected 
with a public auction sale of the assigned prop- 
erty.5^ 

§ 281. —— Losses 

The assignee may be surcharged with losses due to 
hIs fault. 


42. Matter of May, 13 Daly (N.T.) 
24. 

43. uEtna Nat. Bank v. Shotwell, 13 
N.T.S. 828. 

44. Mayer v. Hazard, 1 N.T.S. 680, 
49 Hun 222. 

45t Thompson v. Rich, 69 N.T.S. 
819, 28 Misc. 265. 

40. Matter of Worthley, 10 Daly (N. 
T.) 12. 

47. In re Powel, 30 A. 373, 163 Pa. 
349. 

48. State V. Johnson, 79 N.W. 1081, 
103 Wis. 591, 51 L.R.A. 33. 

49. Armstrong v. Lone Star Refin¬ 
ing Co., (C.C.A.Kan.) 20 F.(2d) 
626. 


[ 50. Matter of MacFarlane, 72 N.T.S. 
723, 65 App.Div. ,93. affirmed 62 N. 
B. 1097, 169 N.T. 60S. 

51. In re Judith Gap Commercial 
Co., (D.C.Mont.) 291 F. 792, revers¬ 
ed on other grounds (C.C.A.) 298 
F. 89. 

52. U.S.—Baer v. Rooks, (Ind.T.) 60 
F. 898, 2 aC.A 76. 

Colo.—^Elliott V. Hobbs, 30 P. 54, 2 
Colo.App. 169. 

Ohio.—Mengert v. Brinkerhoff, 66 N. 

E. 530, 67 Ohio St. 472. 

5 C.J. p 1228 note 4, 

53. Ill.—Weir v. Mowe, 65 N.E. 530, 
182 Ill. 444, afllrming 81 Ill.App. 
287. 


N.T.—Matter of Bicknell, 64 N.T.S. 
360, 31 Misc. 302. 

54. Ames V. Blunt, 5 Paige (N.T.> 
13. 

55, Ill.—^J, I, Case Plow Works v. 
Edwards, 51 N.E. 618, 176 Ill. 34, 
affirming 71 Ill.App. 655. 

N.T.—Matter of MacFarlane, 72 N.T. 
S. 723, 65 App.Div. 93, affirmed 69’ 
N.E. 1097, 169 N.T. 608. 

5 C.J. p 1249 note 20. 

56e Fidelity & Deposit Co. of Mary¬ 
land V. Husbands, 192 S.W. 51, 174 
Ky. 200. 

57. Champion v. Commonwealth, 15 
S.W.(2d) 1003, 228 Ky. 794. 
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In the management of the estate the assignee is 
bound to exercise the care of a prudent man in 
his own affairs (supra § 215), and is chargeable, 
on accounting, with losses resulting from the want 
of such care.58 A surcharge is not warranted, 
however, unless negligence, maladministration, or 
other fault on the part of the assignee resulting in 
loss is established by competent evidence he 
cannot be charged with a loss merely because he 
realized less from the assigned property than its 
inventoried or appraised value.®0 

In a proper case the assignee may be charged 
with the difference between the amount of rent col¬ 
lected and the amount he should have collected;®^ 
but where the assignee is under no duty to let real 
estate he is not chargeable with the rental if he 
permits the assignor to occupy it during any rea¬ 
sonable delay of its sale.62 

When incurred in carrying on business. Where 
the business of the assignor is continued with the 
assent or acquiescence of the assignor and the 
creditors, the assignee is not chargeable with a loss 
in an unprofitable year or during depressed times.^3 
On the other hand, an assignee who continues the 
business of the assignor without authority, or who 


permits the assignor to do so, is liable for the loss¬ 
es of the business (supra § 218) and may be re¬ 
quired to account for the value of the property as 
of the time he commenced to act without au¬ 
thority.®^ 

§ 282. - Interest 

An assignee Is to be debited with interest which he 
has received; but, unless he has been guilty of some 
breach of trust, he is not chargeable with interest which, 
he has not received. 

An assignee who has not received any interest 
is not chargeable with interest on the funds of the 
estate in his hands,®^ unless he has been guilty of 
some breach of trust,®® such as failure to pay when 
he should have paid,®7 misappropriating the 
funds,®^ using them for his own benefit,®^ or 
mingling them with his own funds.^® In any such 
event he is liable for the legal rate of interest 
The interest is an accretion to the principal of the 
trust fund and belongs to the creditors, rather than 

the assignor.*^2 

Obviously, the assignee is to be debited with all 
interest that he has received on sales or loans, 
or should have received by due diligence.Some¬ 
times he is charged with interest for failure to in- 


58. Comingror v. Louisville Trust Co., 
108 S.W. 950, 128 Ky, 697, 111 S. 
W. 681, 33 Ky.L. 53, 884, 129 Am. 
S.R. 322—5 C.J. p 1251 note 40. 
Pailure to collect notes due to lack 

of diligreuce.—In re Fuller, 4 Kulp 
(Pa.) 479. 

Sale of debt, without rig'lit, at sac¬ 
rifice. —Steele v. Steele, 2 Ky.Op. 398. 

tTuuecessary discount of note.— 
Matter of Pelt, 4 N.T.S. 754, 52 Hun 

60. 

59. U.S.—Pennsylvania Trust Co. v. 
Billman, (C.C.A.Pa.) 61 F.(2d) 382. 

Pa.—Powell's Estate, 20 Pa.Co. 311. 
5 C.J. p 1251 note 46 [b], p 1252 note 
48. 

eo. Iowa.—Skinner v. Browne, 64 N. 

W. 787, 94 Iowa 761. 

Mich.—Matter of Joslin, 60 N.W. 762, 
101 Mich. 499. 

Pa.—In re Powel, 30 A. 373, 381, 163 
Pa. 349—Sprenkle’s Appeal, 1 A. 
51. 

Va.—^Wimbish v. Blanks, 76 Va. 365. 
5 C.J. p 1229 note 31. 

61. McCune v. Hartman Steel Co., 
87 I11.APP. 162. 

62. Breneman’s Estate, 24 A. 633, 
150 Pa. 494—Detwiler's Appeal, 96 
Pa. 323. 

63. Quimby v. Uhl, 89 N.W. 722, 130 
Mich. 198. 

64. N.Y.—Matter of Dean, 86 N.T. 
398. 

N.D.—^Wells-Stone Mercantile Co v. 


Grover, 75 N.W. 911, 7 N.D. 460. 
44 L.R.A. 252. 

Pa.—^In re Brown, 44 A. 443, 193 Pa. 
281. 

6 C.J. p 1251 note 45. 

65. Matter of Barnes, 35 N.B. 653, 
140 N.T. 468—5 C.J. p 1250 note 26. 

66. Ill.—^Asay v. Allen, 16 N.E. 865, 
124 Ill. 391. 

Minn.—^In re Shotwell, 51 N.W. 909, 
52 N.W. 1078, 49 Minn. 170. 

5 C.J. p 1250 note 27. 

67. Va.—Elk Mill. & Produce Co. v. 
Lewis, 90 S.E. 885, 79 W.Va. 233. 

Wash.—Davidson v. Chilberg, 169 P. 

981, 99 Wash. 519. 

5 C.J. p 1250 note 28. 

Injunction, agrainst distribution 
An assignee is not chargeable with 
interest where he has been restrained 
by injunction from distributing the 
funds in his hands.—^Darby v. Gilli- 
gan, 16 S.E. 507, 37 W.Va. 69. 
Period of computation 
Thirty days after receipt of the 
money is too short a time within 
which to compute interest. The 
method apparently contemplated by 
statute is to compute interest on 
each item, where there are several, 
from six months after the date of 
the receipt thereof to the date of the 
first succeeding annual settlement.— 
Elk Mill. & Produce Co. v. Lewis, 90 
S.E. 885, 79 W.Va. 233. 

68. U.S.—Thompson v. Rainwater, 
(Ind.T.) 49 F. 406, 1 C.C.A. 304— 
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Williams v. Neely, (C.C.S.C.) 46 F. 
450. 

Ill.—Dole V. Olmstead, 41 Ill. 344, 89 
Am.D. -386. 

Pa.—Truitt’s Estate, 10 Phila. 16. 

5 C.J. p 1250 note 29. 

69. Mo.—In re Murdoch, 31 S.W. 
942, 129 Mo. 488. 

Pa.—Matter of Dyott, 2 Watts & S. 
557. 

6 C.J. p 1250 note 30. 

70. Ill.—Asay v. Allen, 16 N.E. 685, 
124 Ill. 391. 

Mo.—In re Murdoch, 31 S.W. 942, 12‘9* 
Mo. 488. 

N.Y.—Bruen v. Gillet, 21 N.E. 676, 
115 N.Y, 10, 12 Am.S.R. 764, 4 L.IL 
A. 529. 

5 C.J. p 1250 note 31. 

71. Davidson v. Chilberg, 169 P, 981, 
99 Wash. 519—5 C.J. p 1250 note 
32. 

72. Berg v. Friedman, (C.C.A.Mass.) 
60 F.(2d) 965, affirming (D.C.) 60 
F.(2d) 960. 

73. Ill.—J. I. Case Plow Works v. 
Edwards, 71 Ill.App. 655. 

N.H.—^Brown v. Silsby, 10 N.H, 521. 
Tenn.—Stratton v. Thompson, 10' Lea 
229. 

74. Matter of Carpenter, 45 Hun 552, 
modified on other points 18 N.E. 
142, 110 N.T. 351. 

Burdeu of proof 

A person claiming that the as¬ 
signee should have obtained interest 
has the burden of showing only 
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vest unemployed funds but according to the 
weight of authority he is not chargeable with in¬ 
terest where he fails to invest the trust fundsJ^ 

§ 283. - Profits 

The assignee is chargeable with profits. 

An assignee is chargeable with all profits which 
he has realized, 77 or might properly have real¬ 
ized, 78 on funds of the estate in his hands. 

§ 284. Credits 

A credit claimed by the assignee is properly disal¬ 
lowed in the absence of evidence sustaining it or reason 
for Its allowance. 

■ It is proper to disallow a credit claimed by the 
assignee where no evidence to sustain it is of¬ 
fered and no reason is given or apparent for allow¬ 
ing it.7^ 

§ 285. — Claims Paid 

The assignee is not entitled to credit for paying a 
claim unless the payment was proper and authorized. 
The credit is limited to the amount actually paid. 

Where the assignee or trustee has been subjected 
to the payment of a paramount claim, he will be 
protected in the accounting by the allowance of a 
proper credit.80 However, he is not entitled to 
credit for improper and unauthorized payments 
and he is entitled to credit only for money actually 


expended on claims which have been compro- 
mised82 or purchased by him personally.83 

§ 286. — Expenses and Disbursements in 
General 

Credit should be allowed for the actual amounts of 
proper, but not Improper, expenditures and disburse¬ 
ments. 

The assignee is entitled to credit for proper ex¬ 
penditures and disbursements made by him for the 
benefit of the trust,84 but not for expenses which 
should never have been incurred.85 Credits for 
disbursements are limited to the amounts actually 
paid.88 

Particular matters* An assignee is entitled to be 
credited with money expended for taxes,87 clerk 
hire,88 and premiums on his official bond,89 as well 
as for money expended in making collections,^® 
foreclosing a mortgage,®^ and selling property.®^ 
He is not ordinarily entitled to credit for traveling 
expenses®8 or for the use of his horse.84 In 
some,®5 but not other,®® states he is allowed credit 
for an auctioneer's fees. 

In settling the final account of an assignee, the 
court has authority to make an extra allowance to 
the assignee for further expenses in complying 
with the judgment.®7 


that he was entitled to interest, but 
also the amount to which he was 
entitled.—-Whitman v. McIntyre, 85 
N.B. 426, 199 Mass. 436, 19 L.R,A. 
CN.S.) 682. 

75. Lane's App., 24 Pa. 487—^Hew¬ 
er's Appeal, (Pa.) 15 A. 687. 

76. U.S.—Williams v. Neely, (C.C. 
S.C.) 46 P. 450. 

Minn.—In re Shotwell, 51 N.W. 909, 
52 N.W. 1078, 49 Minn. 170. 

N.T.—^In re Barnes, 35 N.E. 653, 
140 N.T. 468. 

W.Va.—^Darby v. Gilligan, 16 S.E. 
G07, 37 W.Va. 59. 

77. Iowa.—In re Mansfield, 84 N.W. 
967, 113 Iowa 104. 

N.H.—Brown v. Silsby, 10 N.H. 521. 
Pa.—^Bennett’s Estate, 21 Pa.Co. 609. 

73. Ely V. Turpin, 75 Mo. 83. 

79. Fidelity & Deposit Co. of Mary¬ 
land V. Husbands, 192 S.W. 51, 
174 Ky. 200. 

80. Boots V. Null, 238 N.W. 307, 
59 S.D. 109—5 C.J. p 1248 note 4 
[c], [d]. 

Claim of mtinicipality for pavin^r 
The payment of a municipal pav¬ 
ing claim is a proper credit, the 
claim being a charge which must 


have been paid by the assignee or 
deducted from the purchase money 
at the time of the sale of the prop¬ 
erty.—^In re Schofield’s Estate, 15 Pa. 
Co. 70. 

81. In re Excelsior Mfg. Co., 64 S.W. 
133, 164 Mo. 316—5 C.J. p 1248 
note 4. 

82l Ala.—^Royall v. McKenzie, 25 
Ala. 363. 

N.T.—^Ireland v. Potter, 16 Abb.Pr. 
218, 25 How.Pr. 175. 

83, In re Heath, 117 S.W. 125, 136 
Mo.App. 347. 

84, U.S.—^In re Judith Gap Commer¬ 
cial Co., (D.C.Mont.) 291 P. 792, 
reversed on other grounds (C.C.A.) 
298 P, 89. 

Ohio.—Maier v, Cox, 183 N.B. 775, 43 
Ohio App. 481. 

5 C.J. p 1245 note 61. 

85, Hunt v. Weiner, 39 Ark. 70. 

80. Farrar v. Parley, 3 S.C. 11. 

87. Ark.—Hunt v. Weiner, 39 Ark. 
70. 

Md.—^Devries v. Hiss, 20 A. 131, 72 
Md. 560. ■ 

N.T.—Murray v. De Rottenham, 6 
Johns.Ch. 52. 

5 C.J. p 1248 note 93. 
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83. Matter of Bowlby, 69 N.T.S. 788, 
34 Misc. 311, 7$ N.T.S. 565, 36 
Misc. 343. 

89. Ohio.—^In re Commercial Bank, 
4 Ohio S. & C.P. 228. 

Pa.—Tustin’s Account, 35 A. 199, 176 
Pa. 382—Phillips’ Est., 15 Pa.Su- 
per. 226. 

5 C.J. p 1246 note 62. 

90. Brown v. Silsby, 10 N.H. 521. 

91. Williams v. Neely, (C.C.S.C.) 46 
P. 450. 

92. N.H.—^Brown v. Silsby, 10 N.H. 
521. 

Tex.—Gibson v. Gray, 43 S.W. 922, 
17 Tex.Civ.App. 646. 

5 C.J. p 1248 note 95. 

93. Williams v. Neely, (C.C.S.C.) 
46 P. 450. 

Pa.—Troth’s Estate, 1 ChestCo. 89. 

5 C.J. p 1248 note 99. 

94. Matter of Pelt, 4 N.T.S. 754, 
52 Hun 60—Matter of Bicknell, 64 
N.T.S. 360, 31 Misc, 302. 

95. Matter of Bowlby, 69 N.T.S. 783, 
34 Misc. 311, 73 N.T.S. 665, 36 
Misc. 343. 

96. Ingham v. Lindemann, 37 Ohio 
St. 218. 

97. McDougal v. Puller, 83 P. 701, 
148 Cal. 521. 
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§ 287. -Counsel Fees and Costs 

Credit will be allowed the assignee for reasonable 
amounts paid by him for counsei fees or expenses of liti¬ 
gation, provided the litigation was engaged in or the 
services were rendered on behalf of the estate, there was 
a necessity therefor, and the attorney was not guilty of 
negligence or improper conduct. 

Expenses of litigation are allowed the assignee 
in matters directly connected with the execution of 
the trust, such as the collection of assets or the 
resistance of invalid claims,^S provided it was not 
plainly unnecessary.^^ Likewise the assignee will 
be credited with money paid^ for necessary^ legal 
services^ already performed,^ on behalf of the 
whole estate,^ after the assignment became effec¬ 
tive,® in maintaining or defending suits, or in as¬ 
sisting in administering and protecting the trust 
estate,*^ to the extent that such fees are reasonable, 
taking into consideration not only the intrinsic val¬ 
ue of such services, but also the size of the es¬ 
tate,® although the assignee should not be allowed 
credit for an extra large counsel fee simply be¬ 
cause the assigned estate is of great value.® 

On the other hand, the courts have refused to 
allow the assignee credit for fees paid for legal 
services or advice which were unnecessary for 


the protection of either the assignee or the cred¬ 
itors,^® were rendered necessary by the fraud, neg¬ 
ligence, or mismanagement of the assignee,^^ con¬ 
sisted of general advice or the preparation of sched- 
ules ,^2 or were rendered in resisting applications 
by preferred creditors for payment before account¬ 
ing or in litigation in which the assignee involved 
himself by continuing the business of the assig- 
nor.i® An assignee will not be allowed counsel fees 
paid for defending an action against his assignor,i4 
unless the suit was instituted after the making of 
the assignment and the services of the attorney 
were beneficial to the estate.^® Where the conduct 
and methods of the assignee were such as to dis¬ 
entitle him to compensation (infra § 291), his coun¬ 
sel, who was a participant in all that occurred, 
will also be denied compensation.Also, the as¬ 
signee will not be credited with fees paid to an 
attorney who negligently defended a suit and acted 
in collusion with plaintiff. 

The fact that a suit, other than one to set aside 
the assignment, was defended unsuccessfully by 
the assignee does not preclude an allowance for 
his counsel where the assignee acted in good faith 
and his counsel represented the interests of the 


98. Perry-Mason Shoe Co. v. Sykes, 
17 So. 171, 72 Miss. 390, 28 L.R.A. 
277—5 C,J. p 1246 note 67. 

99, Ky.—Graziana v. Gebhart, 15 
Ky.Jj. 702. 

Miss.—^Pittman v. Hopkins, 21 So. 
606, 74 Miss. 663. 

Ohio.—McLain v. Simington, 87 Ohio 
St. 660. 

5 C.J. p 1246 note 68. 

1. Ky.—D. Keefer Milling Co. v. 
Covington First Nat. Bank, 37 S.W. 
265, 18 Ky.L. 559. 

N.Y.—Matter of Reynolds, 62 N.T.S. 

515, 30 Misc. 397. 

5 C.J. p 1246 note 69. 

2. Matter of Van Horn, 10 Daly (N. 

Y.) 131—Matter of Johnson, 10 

Daly (N.Y.) 123. 

3. In re Bowlby, 69 N.Y.S. 783, 34 
Misc. 311, 73 N.Y.S. 565, 36 Misc. 
343—5 C.J. p 1246 note 71. 

4. Matter of Bicknell, 64 N.Y.S. 360, 
31 Misc. 302—5 C.J. p 1246 note 72. 

5. Calloway v. Calloway, 39 S.W. 
241, 19 Ky.L. 870—5 C.J. p 1246 
note 73. 

6. Minn.—^Merrick v. Putnam, 75 N. 
W. 1047, 73 Minn. 240. 

N.Y.—Matter of Friend, 50 N.Y.S. 

954, 23 Misc. 300. 

5 C.J. p 1246 note 74. 

7. Ill.—J. I. Case Plow Works v. 
Edwards. 51 N.E. 618, 176 Ill. 34. 

Ky.—Weller v. Hull, 74 S.W. 172, 
24 Ky.L. 2185. 


Me.—Thompson v. Shaw, 71 A. 370, 
104 Me. 85. 

Md.—^Baltimore Nat. Bank v. Dulan¬ 
ey, 63 A. 944, 96 Md. 159. 

Mass.—Clark v. Sawyer, 23 N.E. 726, 
151 Mass. 64. 

Minn .—Hay v. Bacon, 83 N.W. 134, 
80 Minn. 188. 

Miss.—Tishomingo Sav. Inst. v. Al¬ 
len, 23 So. 305, 76 Miss. 114. 

N.H.—Brown v. Silsby, 10 N.H. 521. 

N.Y.—Matter of Talmage, 67 N.Y.S. 
427, 39 App.Div. 466, affirmed 57 
N.E. 1126, 161 N.Y. 643. 

Ohio.—^Ingham v. Lindemann, 37 
Ohio St. 218. 

Pa.—^Landis' App., 11 Lanc.Bar 206. 

S.C.—^Akers v. Rowan, 15 S.E. 350, 36 
S.C. 87. 

Tenn.—^Morris v. Ellis, (Ch.App.) 62 
S.W. 250. 

Va.—Berkeley v. Green, 46 S.E. 387, 
102 Va. 378. 

Wash.—Matter of Day, 61 P. 474, 18 
Wash. 359. 

5 C.J. p 1247 note 75. 

8. Ky.—Shively v. Daviess County 
Bank, etc., Co., 137 S.W. 1086, 144 
Ky. 299. 

N.Y.—Faxon v. Mason, 36 N.Y.S. 950, 
90 Hun 426. 

Ohio.—In re Commercial Bank, 4 
Ohio S. & C. P. 440. 

5 C.J. p 1247 note 76. 

zn the absence of any adverse evi¬ 
dence, an assignee who details in his 

report the services rendered by his 

attorney and makes a sworn state¬ 
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ment as to their value, is ordinarily 
entitled to credit for such sum.— 
In re Davis, (Ind.) 183 N.E. 647. 

Fees held reasonable or not ex¬ 
cessive.—Ray’s Trustee in Bankrupt¬ 
cy V. Ray’s Assignee, 94 S.W.(2d) 
312, 264 Ky. 132—Ohio Valley Bank¬ 
ing & Trust Co. V. King, 38 S.W. (2d) 
663, 238 Ky. 712—5 C.J. p 1247 note 
76 [c]. . 

9. Matter of Scott, 53 How.Pr.(N. 
Y.) 441. 

10. In re Fuller, 4 Kulp (Pa.) 479. 

11. N.Y.—Matter of Pelt, 4 N.Y.S. 
754, 52 Hun 60—^Levy’s Account¬ 
ing, 11 Abb.N.Cas.(N.Y.) 177. 

Tenn.—Solinsky v. Lincoln Sav. 
Bank, 4 S.W. 836, 85 Tenn. 368. 

12. Matter of Wolff, 13 Daly 481, 
affirmed 102 N.Y. 741—5 C.J. p 
1247 note 78. 

13. Matter of Van Horn, 10 Daly 
(N.Y.) 131. 

14. N.Y.—^Levy’s Accounting, 1 Abb. 
N.Cas. 177. 

Va.—Wilson v. Langhorne, 52 S.E. 

841, 105 Va. 64. 

6 C.J. p 1247 note 86. 

15. Matter of Clute, 43 N.Y.S. 573, 
14 App.Div. 234—5 C.J. p 1248 note 
87. 

16. In re Polansky, (D.C.N.Y.) 41 
P.(2d) 547. 

17. Matter of Leventritt, 68 N.Y.S. 
256, 40 App.Div. 429. 
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assignee and the creditors with fidelity, care, and 
learning.!* 

§ 288. — After Assignment Set Aside 

Provided he acted In good falthi the assignee may 
be allowed credit for necessary and beneficial expenses 
Incurred by him prior to the setting aside of the as¬ 
signment. The authorities differ as to whether he may 
be credited with the expense of an unsuccessful defense 
of the assignment. 

The assignee in a general assignment may be en¬ 
titled to credit for expenses incurred by him prior 
to the time the assignment is superseded by bank¬ 
ruptcy^^ or insoIvency^O proceedings. 

An assignee acting in good faith under a void 


or voidable assignment will be allowed credit for 
payments made in pursuance of the terms of the 
assignment^! or order of court,as well as for 
necessary costs and expenses which were incurred 
in protecting and administering the estate^s and 
were beneficial to the general creditors.^^ Expens¬ 
es incurred by the assignee in unsuccessfully de¬ 
fending the assignment have been held not to be 
allowable, since they do not result in a benefit to 
the estate but the contrary rule obtains in some 
jurisdictions.26 Where the assignee participated 
in the fraud for which the assignment was set 
aside, he will not be allowed credit for disburse- 
ments.27 


D. COMPENSATION OF ASSIGNEE 


§ 289. Right to Compensation 

In the absence of a waiver or forfeiture of the right, 
the assignee under a valid assignment for the benefit 
of creditors is entitled to reasonable compensation. The 
amount is, In the absence of a statute providing other¬ 
wise, to be fixed by the court which. In exercising Its 
discretion, will consider the value of the estate and the 
character, extent, and results of the efforts of the as¬ 
signee. 

Ordinarily, an assignee is entitled to reasonable 
compensation for his services in administering the 
assigned estate ;28 and this is true even though the 
assignee is a creditor of the assignor's or no pro¬ 
vision for compensation is made in the deed of 
assignment ;S0 but it is otherwise where the as¬ 
signment has been superseded or set aside (infra 
§ 290), the assignee has been guilty of fraud or 
misconduct (infra § 291), he has waived his right 


to compensation,^! or his duties have been delegat¬ 
ed to, and performed by, other persons who are al¬ 
lowed compensation for their services. 22 An as¬ 
signee has no right to compensation for administer¬ 
ing the assigned estate after the assignor has trans¬ 
ferred his equity in the property to the assignee.83 

For particular services. An assignee is entitled 
to compensation for taking care of personal prop¬ 
erty from the date of the assignment until the 
sale,84 attempting to collect claims,85 paying divi¬ 
dends, and attending an audit.85 Also, where the 
assignee has acted as special commissioner in sell¬ 
ing the assigned estate, he is entitled to fees as 
such commissioner but not as assignee.87 The es¬ 
tate is not liable to compensate him for services 
rendered by him as agent of the lienholders, rath- 


18. English Bank of Rio de Janeiro 
V. Barr, 31 Abb.N.Cas.(N.Y.) 7. 

Allowance out of particTdar funds 
As against the proceeds of attach¬ 
ed property, expenses incurred in un¬ 
successfully resisting the attachment 
suit are not proper allowances. 
Whether such expenses should be 
allowed the assignee out of other 
funds in his hands depends on wheth¬ 
er they were reasonably and in good 
faith incurred for the benefit of the 
general creditors.—^McLain v. Sim- 
ington, 37 Ohio St. 660. 

18. In re Mays, (D.C.W'.Va.) 114 F. 
600—^Wald V. "Webl, (C.C.N.Y.) 6 
F. 163, 18 Blatchf. 495—In re 

Kurth, (D.C.Mich.) 14 F.Cas.No. 
7,948, 17 Nat.Bankr.Reg. 573. 

20. White v. Hill, 19 N.E. 407, 148 
Mass. 396. 

21. Rouse V. Bowers, 12 S.B. 985, 
108 N.C. 182—5 C.J. p 1249 note 
9. 

23. Cragin v. Thompson, (C.C.Iowa) 

6 F.Cas.No.3,320, 2 DiU. 513, 12 j 
NatBankr.Reg. 81. 


23. Slingluff V. Smith, 25 A. 674, 76 
Md. 558—5 C.J. p 1249 note 11. 

24. Hunker v. Bing, (D.C.Ky.) 9 

F. 277. 

25. Miss.—Perry-Mason Shoe Co. v. 
Sykes, 17 So. 171, 72 Miss. 390, 28 
L.R.A. 277. 

Wis.—T. T. Haydock Carriage Co. v. 

Pier, 47 N.W. 945, 78 Wis. 579. 

5 C.J. p 1249 note 14. 

26. Douglas V. Bank, 36 S.W. 874, 
97 Tenn. 133—5 C.J. p 1249 note 15. 

27. Smith v. Wise, 30 N.E. 229, 132 
N.Y. 172—5 C.J. p 1249 note 16. 

28. Stern Mayer Co. v. Sabin, 253 
P. 10, 120 Or. 579—5 C.J. p 1252 
note 55. 

Duty of court to allow 
Under some statutes it is the duty 
of the court to allow the assignee 
just and proper compensation for 
his services.—In re Davis, (Ind.) 
183 N.E. 547. 

29. U.S.—Williams v, Neely, (C.C. 
S.C.) 46 F. 450. 

Ky.—Fahey v. Clarke, 80 Ky. 613, 


Tex.—Bloch V. Spurance, 33 S.W. 

1002, 12 Tex.Civ.App. 309. 

5 C.J. p 1252 note 57. 

SO. Ky.—^Pahey v. Clarke, 80 Ky. 
613. 

N.C.—Sherrill v. Shuford, 41 N.C. 
228. 

5 C.J. p 1252 note 56. 

31. Moors V. Wyman, 15 N.E. 104, 
146 Mass. 60. 

32. N.Y.—Matter of Bicknell, 64 N. 
Y.S. 360, 31 Misc. 302. 

Pa.—In re Powel, 30 A. 373, 381, 163 
Pa. 349. 

33. In re Heath, 117 S.W. 125, 136 
Mo.App. 347. 

34. Columbia Finance, etc., Co. v. 
Morgan, 44 S.W. 389, 628, 45 S.W. 
65, 19 Ky.L. 1761—5 C.J. p 1252 
note 63. 

35. Vandyke v. Webb, 152 N.Y.S. 
508. 

36. KrodeTs Est., 21 Lanc.L.Rev. 
201, affirmed 27 Pa.Super. 421. 

37. Columbia Finance, etc., Co. v. 
Morgan, 44 S.W. 389, 628, 45 S.W. 
65, 19 Ky.L. 1761. 
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er than as assignee,or for services rendered in 
the interest of the assignor, and not on bdfialf of 
the estate.35 

Amount In the absence of a statute providing 
otherwise, the amount of compensation which the 
assignee shall receive is left to the discretion of 
the court, and in the exercise of this discretion 
courts are usually governed by the circumstances 
of each particular case, and take into consideration 
the value of the estate, the skill, capacity, and ex¬ 
perience of the assignee, and the character, ex¬ 
tent, and results of his efforts in protecting and 
enforcing the rights of the estate^® The amount 
allowed must not exceed the actual value of the 
services rendered but where the correct result 
is reached, the manner of estimating the amount is 
immaterial>2 in some cases it has been held that 
the proper compensation is the amount usually al¬ 
lowed an executor or administrator;^^ and it has 
also been held that it should be the same as that 
of clerks and masters to whom accounts are re- 
ferred.^^ Where the assignee has detailed in his 
report the services rendered by him and made a 
sworn statement as to their value, he is ordinarily 
entitled to credit for such sum in the absence of 
any adverse evidence.^s The court may abide by 
the amount of compensation specified in the as¬ 
signment,but it is not bound to do so.'^'^ Before 
the assignee has accepted the trust, he has a right 
to seek such compensation as will make it worth 
while for him to undertake the risks and burden 
of the trust; and during the negotiations before 
acceptance, he has a right to revoke or alter his 
first offer and increase his demand for compensa- 

tion>8 

Division among joint trustees. Where the total 

38. Sliker v. Fisher, 17 A, 549, 45 

N.J.Eq. 132. 

39. Kentucky Nat. Bank v. 

11 Ky.L. 948. 

40. Ohio Valley Banking & Trust 

Co. V. King, 38 S.W.(2d) 663, 238 

Ky. 712—5 C.J. p 1254 note 82. 

41. Hartley v. 

Co., 97 S.E. 137, 82 W.Va. 780. 

Amoimt held reasonable.—Hay's 
Trustee in Bankruptcy v. Ray’s As¬ 
signee, 94 S.W.(2d) 312, 264 Ky. 132 
—Stern Mayer Co. v. Sabin, 253 P. 

10, 120 Or. 579—5 C.J. p 1254 note 82 

C&]. 

AmoTmt held excessive.—^Hartley 
V. Ault Woodenware Co., 97 S.E. 137, 

82 W.Va. 780—5 C.J. p 1254 note 82 
Ch]. 

42. Stern Mayer Co. v. Sabin, 253 P. 

10, 120 Or. 579. 

43. U.S.—Bodley v. Goodrich, (La.) 

7 How. 276, 12 L.Ed. 699. 
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amount of compensation for the services of joint 
trustees is furnished by the principal creditors, the 
money received is to be apportioned by the trustees 
acting jointly and not by any one of them in¬ 
dividually.^^ 

§ 290. — Where Assignment Superseded 
or Set Aside 

Although the assignee is not entitled to compensation 
where the assignment is superseded or set aside, yet 
where he acted in good faith and performed beneficial 
services, the court may deem it proper to allow compen¬ 
sation. 

An assignee is not entitled to compensation from 
the assigned estate for his services where the as¬ 
signment is superseded by bankruptcy proceed- 
ingsSO or is set aside as fraudulent but in some 
cases it has been held that, where the assignee does 
not participate in the fraud, the court will allow 
him a reasonable fee for his services in caring 
for the assigned property up to the time the as¬ 
signment is declared void^^ or the assignor is ad¬ 
judicated a bankrupt and for such services as 
benefit the general body of creditors, either by rea¬ 
son of the preservation of the fund to their use, by 
advantageous collections of assets, or by the conver¬ 
sion of property into money, the assignee will be 
allowed what is reasonable and just.^^ 

§291. — Where Assignee Guilty of Fraud 
or Misconduct 

Forfeiture of compensation results from willful mis¬ 
conduct, lack of good faith, or abandonment of per¬ 
formance, but not from mere carelessness or inefficiency. 

The assignee may forfeit his right to compensa¬ 
tion by willful misconduct, abandonment of per¬ 
formance, or faithless execution of the trust.55 jn 

Wis.—T. T. Haydock Carriage Co. 

V. Pier, 47 N.W. 945, 78 Wis. 579. 
5 C.J. p 1253 note 72. 

53. Ky.—Louisville Banking Co. v. 
Etheridge Mfg. Co., 43 S.W. 169, 
19 Ky.L. 908. 

S.C.—Ex parte Spragins, 21 S.E. 543, 
44 S.C. 65. 

Tenn.—Peacock v. Tompkins, Meigs 
317. 

Vt—Bishop V. Catlin, 28 Vt. 71. 

5 C.J. p 1253 note 73. 

53. In re Klein, (D.C.N.T.) 116 P. 
523—Wald V. Wehl, (C.C.N.T.) 6 
P. 163, 18 Blatchf. 495. 

54. Hunker v. Bing, (D.C.Ky.) 9 

P. 277. 

55. Pa.—^Bennett’s Est., 21 Pa.Co. 
609. 

W.Va.—Poster-Thornburg Hardware 
Co. V. Ardmore Coal Co., 150 S.E. 
527, 108 W.Va. 160. 

5 C.J. p 1253 note 76. 


Stone, 


Ault Woodenware 


N.J.—Sliker v. Fisher, 17 A. 549, 45 
N.J.Eq. 132. 

Or.—In re Woodall, 54 P. 209, 33 Or. 
382. 

W.Va,—Beecher v. Foster, 42 S.E. 
647, 51 W.Va. 605. 

44. German Bank v. Haller, 52 S. 
W. 288, 103 Tenn. 73. 

45. In re Davis. (Ind.) 183 N.E. 547. 

46. Chandler v. Preston, 174 N.W. 
205, 207 Mich, 244—5 C.J. P 1254 
note 86. 

47. McDougal V. Puller, 83 P. 701, 
148 Cal. 521. 

48. Chandler v. Preston, 174 N.W. 
205, 207 Mich. 244. 

49. Davoren v. Nolan, 138 N.E. 540, 
244 Mass. 357. 

50. In re Mays, (D.C.W.Va.) 114 P. 
600—5 C.J. p 1253 note 71. 

51. Md.—Slingluff v. Smith, 25 A. 
674, 76 Md. 558. 
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a particular case, however, he may not have been 
guilty of such conduct as forfeited his right to 
compensation, even though some of his transactions 
justify criticism and the estate might have been 
more economically and efficiently managed.^® He 
cannot be denied compensation for a failure to act 
in a discretionary matter,for mere carelessness 
in keeping his accounts, for his failure to preserve 
the original inventory,or because he is removed 
merely on account of his relationship to the assig- 
nor.^® Furthermore the assignee’s right to com¬ 
pensation is not forfeited by his failure to invest 
the funds of the estate, where no use was made of 
the remedy to charge him interest on his account¬ 
ing;^® and the assignor has no right to insist on 
a forfeiture of compensation by failure to make a 
report of a sale within the time allowed by statute 
where the assignor sued the assignee for a settle¬ 
ment of accounts before the expiration of the stat¬ 
utory period and thereby prevented the assignee 
from making the report within time thereafter.®^ 

§ 292. - - Commissions 

The compensation of the assignee may be computed 
on a commission or percentage basis. 

Under statute, rule of court, or otherwise, the 
compensation allowed the assignee may take the 
form of a commission consisting of a certain per¬ 
centage of the amount of money which has passed 
through his hands.®^ Where compensation is fixed 
on the commission basis, the assignee ordinarily is 
entitled to commissions only on funds which be-, 
longed to the estate®® and actually passed through 
his hands.®^ 

The court will not recognize as valid a verbal 


agreement between the assignor and the assignee 
for a sum in excess of statutory commipions,«5 
»«lpgc the agreement is made after the creditors are 
no longer interested in the estate,®® or unless the 
agreement is to be operative only in the event of 
a composition.®'^ 

Percentage. There is no arbitrary rule as to the 
percentage to be allowed as a commission.®® Sev¬ 
en per cent or even higher is not unreasonable 
where it covers not only the services, but some of 
the office expenses, of the assignee and his efforts 
were highly successful and resulted in more being 
paid to creditors than anticipated.®® In some cases 
as high an allowance as fifteen’® or even twenty’’! 
per cent has been made; but in most cases an 
allowance of two and one-half,’® three,’® or five’* 
per cent has been considered sufficient, the latter 
percentage being the most common allowance. 

§ 293. -Extra Allowance 

Additional compensation will not be allowed except 
where unusual and extraordinary services have been per¬ 
formed and statutory conditions have been complied with. 
It will not be allowed for services attended with suspicious 
circumstances and resulting in an unexplained loss. 

Both at common law and under statute, extra 
compensation may be awarded, but only in unusual 
cases where extraordinary services have been per¬ 
formed"^® and where the assignee has complied 
with conditions required by statute."^® The assignee 
is not entitled to additional compensation for con¬ 
ducting the business of the assignor for a certain 
period following the assignment where, during that 
period, there was an unexplained loss in the opera¬ 
tion of the business and a diversion of patronage 
to a rival concern of which the assignee was pres¬ 
ident.'^’^ 


Disresrard of several statutory re-i 
auirements.—In re Polansky, (D.C. 
N.T.) 41 F.(2d) 547. 

radLure to render fuU and com¬ 
plete accotmt.^—Pennsylvania Trust 
Co. V. Billman, (C.C.A.Pa.) 61 P.(2d) 
3S'2. 

56. Ohio Valley Banking & Trust 
Co. V. iting, 38 S.W.(2d) 663, 238 
Ky. 712. 

57. Hanjaker’s App., 1 Wkly.N.C. 
(Pa.) 452. 

sa In re Joslin, 60 N.W. 762, 101 
Mich. 499—5 C.J. p 1253 note 77. 

59. Matter of Schlang, 10 Daly (N. 
T.) 52, 66 How.Pr. 199. 

50. Matter of Bostwick, 81 N.Y.S. 
172, 40 Misc. 17. 

51. McElwain v. Woods, 100 S.R 
750, 85 W.Va. 64. 


62. Stern Mayer Co. v. Sabin, 253 
P. 10, 120 Or. 57.9—5 C.J. p 1254 
note 85. 

Statute fixing commissions l9 not 
retroactive.—^Hunker v. Bing, (D.C. 
Ky.) 9 P. 277. 

63. In re Commercial Bank, 4 Ohio 
S. & C.P. 440, 3 Ohio N.P. 193. 

64. Wilson v. Langhorne, 62 S.B. 
841, 105 Va. 64—5 C.J. p 1255 note 
96. 

65. Carpenter v. Taylor, 68 N.B. 53, 
164 N.T. 171, reversing 61 N.Y.S. 
1139, 28 App.Div. 622—^Boegler v. 
Bppley, 40 Hun (N.Y.) 523. 

6©. McCann v. O’Brien, 67 N.Y.S. 
897, 40 App.Div. 193. 

67. Matter of Hulbert, 89 N.Y. 259, 
10 Abh.N.Cas. 452. 

68. Hartley v. Ault Woodenware 
Co., 97 S.B. 137, 82 W.Va. 780. 
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69. Stern Mayer Co. v. Sabin, 253 
P. 10,120 Or. 579. 

70. Hagersdorf v. Hill, 82 Mo.App. 
317. 

71. Wynkoop v. Shardlow, 44 Barb. 
(N.T.) 84, 29 How.Pr. 368. 

72. Md.—^Baltimore Nat. Bank v. 
Dulaney, 53 A. 944, 96 Md. 159. 

Pa.—^Brice’s Appeal, 95 Pa. 145. 

73. Matter of Gump, IS Phila.(Pa.) 
495. 

74. In re Leco Mfg. Co., 283 N.Y.S. 
826, 246 App.Div. 740—5 GJ. p 
1255 note 95. 

75. Tustin’s Account, 35 A. 199, 176 
Pa. 382—5 C.J. p 1255 notes 98, 

1 . 

76. Claflin v. Goebel, 7 Ohio Cir.Ct 
384, 4 Ohio Cir.Dec, 645. 

77. In re Leco Mfg. Co., 283 N.Y.S. 
826, 246 App.Div. 740. 
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§ 294. Payable from What Funds 

The compensation of the assignee is payable from 
generai funds and not from funds or property subject to 
specific liens. 

Where the assignment is silent with regard to the 
compensation of the assignee or trustee, such com¬ 
pensation is to be paid from the funds in his 
hands.'^s The compensation of the assignee for 
services rendered the general estate and for the 


§ 298 

benefit of the general creditors is to be paid from 
the general assets and not from funds or property 
subject to specific liens at the time the assignment 
was made.7^ 

Sometimes, under the peculiar circumstances at¬ 
tending a joint assignment of a corporation and its 
president, the compensation of the assignee may be 
paid wholly out of the assets of the individual 
estate of the president.^® 
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E. OPEEATION AJSTD EFFECT OF SETTLEMENT, AND DISCHARGE OP ASSIGNEE 


§ 295. In General 

The conclusive effect of a decree on a final accounting 
extends to, and only to, parties who have notice thereof 
and matters which are covered thereby. 

A judgment or decree on a final accounting, when 
not appealed from or attacked in a direct action, 
IS conclusive as to all parties who have notice there¬ 
of; it is not only not subject to collateral attack,^! 
but is a bar to another action for an accounting.^^ 
However, a final decree in an accounting proceed¬ 
ing does not deprive the assignee of power to sue 
for uncollected debts which were left in his hands.^^ 
Neither does it relieve him of personal liability for 
frauds^ or individual debts.^s a decree settling the 
accounts of an assignee on his own application does 
not preclude a preferred creditor who was not 
served with citation from petitioning for a com¬ 
pulsory accounting by the assignee.^® 

§ 296. Partial Account 

A partial accounting is not conclusive. 

A partial accounting of an assignee, had on the 
application of a creditor to obtain payment of the 
latter’s portion of the estate, does not prejudice 
other creditors®*^ and is not conclusive as to par¬ 
ticular items.SS 


§ 297. Actions to Open or Set Aside Settle¬ 
ment 

When authorized by statute, an action for the open¬ 
ing and correction of a final settlement may be brought 
by persons who did not participate In the prior proceed¬ 
ing. 

Under some statutes an independent action for 
the opening and correction of a final settlement of 
an assignee’s account may be brought by persons 
who did not participate in the prior proceeding.^® 
To institute such an action, the proper parties 
plaintiff should file a sufficient petition.®® Where 
a statute provides a speedy remedy by motion 
whereby a judgment obtained by fraud may be 
set aside, it is seldom that an independent action 
is necessary for this purpose, and when such an 
action is brought, plaintiff must allege facts excus¬ 
ing his failure to proceed by motion.®^ 

§ 298. Discharge of Assignee 

After full and proper performance of all his duties, 
a settlement of his final account, and compliance with 
the decree on the accounting, the assignee may and 
should be discharged on proper notice, hearing, and 
proof. 

Both under statute and otherwise, after the as¬ 
signee has fully, honestly, and faithfully adminis¬ 
tered and complied with the trust, his final ac- 


78. Barlow Bros. Co. v. Gager, 165 i 
A. 628, 113 Conn. 429. 

78. In re Cutler & Horgen, 217 N. 
W. 448, 204 Iowa 739, 54 A.L.R. 
527, denying rehearing and modify¬ 
ing 212 N.W. 573, 204 Iowa 739, 54 
A.L.R. 527, and followed in In re 
Cutler & Horgen, 234 N.W. 238, 
213 Iowa 983, modified on other 
grounds and rehearing denied 238 
N.W. 80, 213 Iowa 983—-5 C.J. p 
1256 note 4. 

80. Dunlap V. Flble, etc., Distilling 
Co., 77 S.W. 173, 25 Ky.L. 1116. 

81. Ill.—Waukesha Malleable Iron 
Co. V. Kingman, 96 Ill.App, 510. 

Iowa.—Perry v. Murray, 7 N.W. 46, 
680, 55 Iowa 416. 


N.D.—^Freeman v. Wood, 103 N.W. 
392, 14 N.D. 95. 

Pa.—Ralston’s App., 32 A. 454, 169 
Pa. 254—^Weber v. Samuel, 7 Pa. 
499. 

Wis.—^Lawson v. Stacy, 51 N.W. 961, 
52 N.W. 306, 82 Wis. 303—Magnus 
V. Sleeper, 84 N.W. 149, 69 Wis. 
219. 

5 C.J. p 1244 note 29. 

82. Rochford v. Doty^ 79 P. 782, 37 
Wash. 232. 

83. Ind.—^Kinney v. Riddle, 103 N.E. 
835, 181 Ind. 400. 

Ky.—Grimes v, French, 13 Ky.D. 398. 

84. Hays V. Doane, ll N.J.Eq. 84— 

5 C.J. p 1244 note 32. j 
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85. Standard Audit Co. v. Robotham, 
116 N.Y.S. 162, 62 Misc. 466. 

86. Matter of Nims, 47 N.Y.S. 1027, 
22 App.Div. 195. 

87. Levy’s Accounting, 1 Abb.N.Cas. 
(N.Y.) 177. 

88. McLellan’s App., 76 Pa. 231— 
Truitt’s Bst., 10 Phila.(Pa.) 16—5 
C.J. p 1244 note 28. 

88. Pickerell v. Thompson, 69 S.W. 
751, 109 Ky. 498, 22 Ky.L. 1382— 
Brady y. Cooper, 12 Ky.L. 420. 

90. Adamson v. Donaldson, 98' S.W. 
1009, 30 Ky.L. 397—5 C.J. P 1244 
note 26. 

81. Freeman T. Wood, 88 N.W. 721, 
11 N.D. L 
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count has been settled and adjusted, and the final 
decree on the accounting has been complied with, 
he is entitled to be discharged from all further 
duties, liabilities, and responsibilities connected with 
the trust.92 Conversely, to warrant a discharge, 
all duties pertaining to the trust must have been 
performed,the accounting of the assignee must 
be true and complete, and all discrepancies must be 
explained.^^ Whatever notice is required must be 
given 5 and the court can hear the application 
for a discharge only at the term of court designated 
by statute.®^ Where the application for a discharge 
is based on a composition agreement, there must 
be satisfactory proof that the conditions of the 
agreement have been complied with.97 


While an order discharging an assignee is a final 
judgment, subject to attack only on the grounds 
on which other judgments are assailable,®^ it does 
not have the effect of revoking the trust,®® and a 
judgment or decree discharging an assignee on 
condition that he perform certain duties does not 
have the effect of releasing him, unless he performs 
the duties imposed by the conditions of the decree.^ 
Settlement and approval of the final account of an 
assignee without any express order discharging him 
as assignee does not deprive him of his official 
capacity so as to prevent him from subsequently 
presenting a judgment belonging to the estate 
against the administrator of the judgment debtor.^ 


IX. EIGHTS AND EEMEDIES OF CEEDITOES 


A. IN AID OF ASSIGNMENT 


§ 299. In General 

Creditors have numerous rights and remedies In aid 
of the assignment. 

The rights of all creditors under a general as¬ 
signment must be determined as of the date of the 
execution of the assignment.® The creditors have 
been said to have the rights of attaching creditors.'^ 
Their rights and remedies are numerous. Where 
the assignment is valid, and they elect to treat it 
as such, they not only have a right to share in the 
distribution of the assigned estate^ and an appro¬ 
priate remedy to enforce that right (infra § 348), 
but they may also sue to reform the assignment 
(infra § 303), enforce the trust (infra § 306 a), 


compel the assignee to account (supra § 258), have 
the assignee removed for cause (supra § 178 b (3)), 
and in some jurisdictions they may sue to set aside 
prior fraudulent (infra § 301) or preferential (in¬ 
fra § 302) transfers. 

Single creditor. In the absence of an agreement 
by all the creditors, any one creditor is entitled to 
have his rights as a creditor recognized and ob¬ 
served and to have the assignee perform the duties 
enjoined on him by law.® A creditor may have a 
right enforceable by action against the assignee^ 
or a surety of the assignor.® He may enforce his 
claim against any property of the assignor not con¬ 
veyed by the assignment without violating any rights 


sa. N.D.—^Freeman v. Wood, 103 N, 
W, 392, 14 N.D. 95. 

Or.—In re Murray, 49 P. 961, 31 Or, 
173. 

5 C.J. p 1256 note 8. 

93. La.—^Williams v. Nicholson, 5 
La.Ann. 719. 

N.T.—Matter of Backer, 2 Abb.N.Cas. 
379. 

Wis.—State v. Johnson, 79 N.W. 

1081, 103 Wis. 591, 51 L.II.A. 33. 

5 C.J. p 1256 note 12. 

PendiuiT proceeUiug's for malversa¬ 
tion 

A court will not discharge an as¬ 
signee where proceedings in equity 
against him for malversation are 
pending In another court of concur¬ 
rent jurisdiction.—^Matter of Union 
Banking Co., 12 Phila.(Pa.) 214. 

Where the trust is for a specified 
term, and the trustee is fairly exe¬ 
cuting the trust, he may not properly 
be discharged, by any of the credi¬ 
tors who agreed to the trust, until 
the expiration of the term.—^Baskett 


V. Ohio Valley Banking & Trust Co., 
5 S.W.(2d) 473, 224 Ky. 29. 

94s. In re Mansfield, 84 N.W. 967, 

113 Iowa 104. 

95. In re Flower, 167 N.T.S. 778— 
In re Lewis, 156 N.Y.S. 307—5 C.J. 
p 1256 note 9. 

96. Knodler v. Teegarden, 72 S.W. 
268, 24 Ky.L. 1785. 

97. In re Lewis, 156 N.Y.S. 307. 

96. N.D.—^Freeman v. Wood, 103 N. 

W. 392, 14 N.D. 95. 

Wash.—^Rochford v. Doty, 79 P. 782, 
37 Wash. 232. 

5 C.J. p 1256 note 14. 

99. Andrews v. Wilson, 71 S.W. 890, 

114 Ky. 671, 24 Ky.L. 1497. 

1. Julien V. Lalor, 47 Hun 164, 14 
N.T.St 392. 

2. Kinney v. Riddle, 103 N.E. 836, 
181 Ind. 400. 

3. In re Chestnut St. Trust, etc., 
Fund Co„ 66 A. 332, 217 Pa. 151, 
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118 Am.S.R. 909—5 C.J. p 1256 note 
18. 

Intention of assignor expressed in 
assignment 

The rights of creditors in the trust 
fund depend entirely on the intention 
of the debtor as expressed in the 
assignment.—Graham v. Hollister, 
(D.C.Mich.) 13 F.(2d) 394. 

4. In re St. Paul, etc.. Grain Co., 94 
N.W. 21, 89 Minn. 98, 99 Am.S.R. 
549. 

5. National Surety Co. v. Hurley, 
153 N.W. 740, 130 Minn. 392, L.R.A. 
1918P 440. 

6. F. A, Patrick & Co. v. McDon¬ 
nell, 201 P. 1009, 61 Mont. 236. 

7. Lipsitz V. First Nat. Bank, (Tex. 
Com.App.) 293 S.W. 563, affirming 
(Civ.App.) 288 S.W. 609, modified 
on other grounds (Com.App.) 296 
S.W. 490—^Bell v. Swim, (Tex.Com. 
App.) 229 S.W. 470, affirming (Civ. 
App.) 178 S.W. 850. 

8- Fellows Box Co. v. Mills, 167 A. 
153, 86 N.H. 267. 
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or equities of other creditors.^ A creditor, who is 
also the assignee, will not be allowed to claim both 
under the assignment and a judgment subsequently 
confessed to him personally by the assignor.^® 

§ 300. Attacking Prior Transfers 

The right of creditors to attack prior transfers 
of the assignor is considered in §§ 301, 302 infra. 

§ 301. —• Fraudulent Transfers 

Unless precluded by statute, judgment creditors may 
attack a prior fraudulent conveyance of the assignor; 
and, according to some decisions, even a simple contract 
creditor may do so. 

At common law the right to attack a prior fraud¬ 
ulent conveyance of the assignor is reserved to 
creditors who, after having exhausted all legal 
proceedings in order to show that their claim is 
worthy of attention, may invoke the aid of a court 
of equity to set aside a conveyance made by the 
assignor in fraud of their rights.^i In jurisdic¬ 
tions wherein the assignee has, by virtue of stat¬ 
ute, the right to avoid fraudulent conveyances of 
the assignor (supra § 187), the creditors are with¬ 
out right to do so,^^ except where the assignee is 
a party to. the fraud^^ or he neglects or refuses to 
institute suit when requested to do so.^^ Where 
the creditors act in place of the assignee, whatever 
is recovered is impressed with the trust for the 
benefit of all creditors and not merely those who 
institute suit.^^ 

Ordinary or judgment creditors. As a general 
rule only judgment creditors may sue to set aside a 
fraudulent conveyance by an assignor but there 
are decisions supporting the right of a simple con¬ 


tract creditor to maintain such a suit-^*^ 

Proceedings. A creditor's proceeding to attack 
a transfer by his debtor must be brought within 
the time limited by statute^^ and before the dis¬ 
charge of the assignee.^® 

An answer stating that plaintiffs are not proper 
parties to bring the suit is sufficient wthout alleg¬ 
ing the nonjoinder of the assignee.^® The trans¬ 
ferees of the property, by answering to the merits, 
waive their right to object to the authority of the 
creditor to maintain the action, although he has 
failed to allege that the assignee refuses to sue.2i 

A permanent receiver appointed in such a suit 
has the same rights that the assignee would have 
had if no receiver had been appointed .22 

Where the creditor fails in the suit, it is error 
to charge the costs on the property covered by the 
transfer in question .22 

§ 302. —— Preferential Transfers 

A creditor may have a statutory right to sue In 
equity to avoid a preferential transfer. 

Under some statutes, any creditor, regardless of 
whether or not his claim has been reduced to judg¬ 
ment, has a right of action to avoid a preference 
or preferential transfer and have it declared to be 
for the benefit of all creditors.24 Suit for this pur¬ 
pose can be brought only in a court of equity25 
and within the time limited by statute.^® The pe¬ 
tition must allege that the transferee was a cred¬ 
itor and where the statute allows a creditor to 
sue only on the refusal of the assignee to do so, 
the petition must allege a demand on the assignee 


9 . Ky.—Bishop v. John H. Hibhen 
Dry Goods Co., 99 S.W. 644, 30 Ky. 
L. 725. 

N.Y.—^Warner v. Jaffray, 96 N.T. 248, 
48 Am.R. 616. 

Wis.—Estabrook v. Messersmith, 18 
Wis-. 545. 

5 C.J. p 1257 note 31. 

10. D’lvernois v. Leavitt, 23 Barb. 
(N.Y.) 63. 

11. Ill.—^Bouton v. Dement, 14 N.B. 
62, 123 Ill. 142. 

Minn.—Flower v. Cornish, 25 Minn. 
473. 

Mo.—Roan v. Winn, 4 S.W. 736, 93 
Mo. 503. 

Tex.—^Dittman v. Weiss, 30 S.W. 863, 
87 Tex. 614. 

Va.—^Noyes v. Carter, 23 S.B. 1. 

5 C.J. p 1257 note 42. 

12. Mich.—^Angell v. Pickard, 28 N. 
W. 680, 61 Mich. 661. 

N.Y.—McNaney v. Hall, 33 N.Y.S. 
518, 86 Hun 415, affirmed 64 N.E. 
1093, 159 N.Y. 644. 


Ohio.—Cornell v. Suiter, 23 Ohio Cir. 
Ct. 384. 

5 C.J. p 1257 note 44. 

13. Ind.—Doherty v. Holliday, 32 N. 
B. 315, 36 N.E. 907, 137 Ind. 282. 

Mich.—^Burnham v. Haskins, 40 N.W. 
327, 72 Mich. 235. 

N.J.—Terhune v. Sibbald, 37 A. 454, 
65 N.J.Eq. 236. 

N.Y.—Markell v. Hill, 69 N.Y.S. 537, 
34 Misc. 133. 

5 C.J. p 1257 note 45. 

14. Kalmus v. Ballin, 28 A. 791, 52 
N.J.Eq. 290, 46 Am.S.R. 620—5 C. 
J. p 1257 note 46, 

15. In re Wilson, 114 N.W. 561, 138 
Iowa 226—6 C.J. p 1258 note 47. 

IG. Austin V. Bruner, 48 N.E. 449, 
169 Ill. 178, affirming 65 IlLApp. 
301—5 C.J. p 1258 note 48. 

17. Coleman v. Hagey, 158 S.W, 829, 
252 Mo. 102—5 C.J. p 1258 note 49. 

18. Zeman v. Steinberg, 54 S.W. 178, 
21 Ky.L. 1152—Cogar v. Stewart, 
78 Ky. 59—Given v. Gordon, 3 
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Metc.(Ky.) 538—5 C.J. p 1258 note 
50. 

19. Voorhees v. Carpenter, 26 N.B. 
838, 127 Ind. 300. 

20. Strickland v. Laraway, 9 N.Y.S. 
761, 55 Hun 612. 

21. Wisdom v. Russell, 53 S.W. 284, 
21 Ky.L. 881. 

22. Badger v. Sutton, 52 N.Y.S. 16, 
30 App.Div. 294, rehearing denied 
53 N.Y.S. 1099, 32 App.Div. 633. 

23. In re Day, 51 P. 474, 18 Wash. 
359. 

24. BrinkerhofiC v. Smith, 49 N.B. 
1025. 57 Ohio St. 610. 

25. Alvord v. Mallory, 10 Ky.L. 690. 

26. Ky.—Locheim v. Eversole, 93 S. 
W. 52, 29 Ky.L. 464—^Montgomery 
v. Allen, 53 S.W. 813, 107 Ky. 298, 
21 Ky.L. 1001. 

Ohio.—Maas v. Miller, 51 N.E. 168, 
58 Ohio St. 483. 

27. McGahan v. Crawford, 17 S.B. 
561, 39 S.C. 64. 
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and a refusal by It is a complete defense to 

such an action that the preferred creditor has sur¬ 
rendered the property in question to the assignee.^^ 

§ 303. Reformation of Assignment 

Reformation of instruments in writing trans¬ 
ferring property for the benefit of creditors is 
discussed in the title Reformation of Instruments. 

§ 304. Examination of Assignor, Books, and 
Witnesses 

Under authority conferred by statute, but not oth¬ 
erwise, the court, on application of an interested party, 
may order the examination of the assignor and other 
witnesses and the production of books and papers relat¬ 
ing to the assigned estate. 

By virtue of statutory provision to that effect 
in some states, an assignor, on the application of 
a party in interest, may be ordered to appear and 
submit to an examination as to matters relating 
to the assigned estate.The examination need not 
be restricted to property ^acquired since the assign¬ 
ment,but may involve the question of whether 
certain property passed under the assignment.^^ 

In the absence of statutory authority, third per¬ 
sons may not be brought in for examination. ^ 3 Un¬ 
der some statutes, the court or judge, on a suffi¬ 
cient application by an interested party, may or¬ 
der the examination of witnesses and the produc¬ 
tion of books and papers relating to the assigned 
estate.3^ The statutory power of the court to or¬ 
der the production of books and papers for exam¬ 
ination is very broad, if not unlimited and an 
order for inspection of the books of the assignor 
may be granted without proof of a demand and re- 
fusal,^® or without specifying any reason.37 Also, 
where no formal practice has been established un¬ 
der the statute, the court may be liberal with re¬ 
gard to the examination of witnesses and allow the 
desired information to be obtained with little for¬ 
mality, Nevertheless, the witnesses examined 
should be confined to those named in the moving 
papers the examination of either books or wit- j 
nesses is for the benefit of the estate and will be | 

28. Hall V. Rothchild, 44 S.W. 108, 

102 Ky. 682, 10 Ky.L. 1621. 

29. Hall V. Rothchild, supra. 

SO. In re Miller, 257 P. $92, 144 

Wash. 202—5 C.J. p 1261 note 5. 

31. Selligman v. Wallach, 67 How. 

Pr.(]Sr.Y.) 514—5 C.J. p 1261 note 7. 

3i2. Matter of Swezey, 62 How.Pr. 

(N.T.) 215, affirmed 64 How.Pr. 

353. 

33. In re Miller, 257 P. 392, 144 
Wash. 202. 

34. In re Iroquois Beverage Co., 195 | 


restricted to search for information which will tend 
to produce that result; the remedy cannot be used 
as the basis of an attack on the assignment or to 
aid a creditor in establishing his particular claim 
and until the right of the assignee to the property 
in dispute is established or conceded, the court is 
without authority to compel a third person, claim¬ 
ing the property, to disclose its location.^® 

§ 305. Discovery, Collection and Protection 
of Assets 

A creditor who has advanced money and incurred 
expenses In discovering or preserving assets for the 
benefit of all creditors is entitled to reimbursement there¬ 
for from the common trust fund. 

A creditor is entitled to reimbursement from the 
common trust fund for money advanced and ex¬ 
penses incurred by him in discovering, rescuing, 
or preserving property for the benefit of all cred- 
itors.^i Whether he is entitled to a preference is 
considered in § 333 infra. 

§ 306. Enforcement of Trust 

a. Right and form of action; jurisdic¬ 

tion 

b. Conditions precedent 

c. Time to sue 

d. Parties 

e. Pleading 

f. Evidence 

g. Findings, decree, and relief 

a. Right and Form of Action; Jurisdiction 

A suit in equity for enforcement of the trust is an 
appropriate remedy of creditors where the assignee Is 
not properly administering the trust or protecting the 
estate. 

The creditors cannot proceed directly against a 
debtor of the assignor a^d, where the assignee 
disclaims title to the property in question, the cred¬ 
itors must establish title in him before they are 
entitled to use his name in an action of ejectment 
for their use;^^ but in a proper case, as where 
there is wrongful or fraudulent administration by 

40. Dille V. People, 118 IlLApp. 426. 

41. H. B. Cartwright & Bro. v. U. 
S. Bank & Trust Co., 167 P. 436, 
23 N.M. 82—5 C.J. p 1278 note 50 
Cb]. 

42. Kan.—John Deere Plow Co. v. 
Emporia Nat Bank, 51 P. 892, 59 
Kan. 38. 

Ky.—West v. Gribben, 62 S.W. 869, 
23 Ky.L. 311. 

43. Guarantee Trust & Safe Deposit 
Co. v. Powel, 1 Pa.Dist 247. 


N.T.S. 236, 118 Misc. 552—5 C.J. p 
1261 notes 10, 11. 

35. In re Iroquois Beverage Co., 195 
N.T.S. 236, 118 Misc. 552. 

36. Matter of Bryce, 56 How.Pr. (N. 
Y.) 359. 

37. Matter of Meyer, 51 N.T.S. 1054, 
29 App.Div. 394, 5 N.Y.Ann.Cas. 259 
—5 C.J. p 1261 note 13. 

38- In re Iroquois Beverage Co., 195 
N.T.S. 236, 118 Misc. 552. 

39. In re Holbrook, 2 N.E. 887, 99 
N.T. 539—5 C.J. p 1261 note 14- 
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the assignee,or where the assignee neglects or 
refuses, on request, to take proper action to protect 
the assigned estate,^® the creditors may bring suit, 
in a court possessing equitable jurisdiction, to en¬ 
force, and compel the execution of, the trust cre¬ 
ated by the assignment.^^ Statutory provisions to 
this effect are deemed to afford ample relief to the 
creditors against the fraud, neglect, or in compe¬ 
tency of the assignee and the creditors may re¬ 
sort only to the remedy afforded by the statutes^^ 
Even a preferred creditor must look to the rem¬ 
edies in equity specially adapted to the enforce¬ 
ment of trusts; he is not entitled to maintain as¬ 
sumpsit against the assignee where, under the as¬ 
signment, the assignee's obligation to pay is not 
personal, but is only one to pay in due course of 
administration.^® Under some circumstances, how¬ 
ever, it seems that an action at law may be suc¬ 
cessfully maintained by a creditor against the as¬ 
signee, as where all the creditors agreed to com¬ 
promise and settle their claims for a specified per¬ 
centage thereof and defendant has wholly failed 
to account for the property that came into his hands 
as assignee.50 The form of remedy available to a 
creditor after a dividend has been declared is con¬ 
sidered in § 348 infra. 

b. Conditions Precedent 

Before bringing suit, a creditor must prove his claim 
and perform such conditions precedent as are necessary 
to put the assignee at fault for failure to act. 

Before suing to enforce the assignment, a credi¬ 
tor should first prove his claim^l and according to 
some,52 but not other,53 authorities he must first 

44. N.J.—Loucheim v. Casperson, 48 
A. 1107, 61 N.J.Eq. 529. 

Tex.—Ohio Cultivator Co, v. People’s 
Nat. Bank, 55 S,W, 765, 22 Tex.Civ. 

App. 643. 

5 C.J. p 1258 note 66. 

45. Ala.—^Poliak Co. v. Muscogee 
Mfg. Co., 18 So. 611, 108 Ala. 467, 

54 Am.S.R. 165. 

Kan.—John Deere Plow Co. v. Em¬ 
poria Nat. Bank, 51 P. 892, 59 Kan. 

38 

5 C.J. p 1230 note 45, p 1259 note 67. 

46. Ill.—^Watson v. Willerton, 258 
Ill.App. 390, transferred 169 N.E. 

166, 337 Ill. 359. 

Mich.—Murray Bros. v. 

Circuit Judge, 216 N.W. 914, 241 
Mich. 312. 

5 C.J. p 1258 note 65, p 1259 note 77. 

Choice of courts 

The action may be brought in the 
court under the supervision of which 
the trust is being administered, or in 
any court of chancery having juris¬ 
diction.—Sanger v. Flow, (Ind.T.) 48 
P. 152, 1 C.C,A. 56, appeal dismissed 
13 S.Ct 1051, 149 U.S. 786, 37 L.Ed. 


prosecute his claim to judgment. Where the right 
of the creditor to sue is predicated on the refusal 
of the assignee to institute and prosecute litiga¬ 
tion for the benefit of the estate, it should be made 
to appear to the assignee that there is a reasonable 
ground of contest and the creditor should offer 
to indemnify the assignee against cost or liability.^s 

The question of the necessity of applying for 
leave to file the bill is waived where defendants 
answer fully without questioning the right of com¬ 
plainants to litigate the questions presented.®® 

c. Time to Sue 

The creditors may not sue to enforce the trust be¬ 
fore the assignee has violated some duty nor after Inex¬ 
cusable delay on their part. 

No action lies against the trustee until the funds 
are collected and ready for distribution or until 
the trustee has in some manner violated his duty;®*^ 
and, where the creditors bring action prematurely, 
it will be at their own costs and charges.®® On 
the other hand, a court of equity will not enforce 
the trust at the instance of creditors who have been 
guilty of inexcusable delay and slept too long on 
their rights.®® 

d. Parties 

The suit must be brought against the assignee; and 
all the creditors must be made parties either by name or 
by representation. 

As it is often impracticable to make all interested 
persons parties by name,®® one or more creditors 
may institute an action to enforce the due execution 
of the trust in behalf of themselves and all othe’* 

52i. XJ.S.—^Ames & Harris v. Sabin, 
(C.aOr.) 107 P. 582. 

N.J.—^Hamlen v. Bennett, 27 A. 651, 
52 N.J.Eq. 70. 

6 C.J. p 1259 note 71. 

53. Brockett v. Lewis, 108 N.W. 429, 
144 Mich. 560. 

54. Kalmus v. Ballin, 28 A. 791, 52 
N.J.Eq. 290, 46 Am.S.R. 520. 

55. N.J.—^Kalmus v. Ballin, supra. 
Tex.—Keller v. Smalley, 63 Tex. 512 

—^Blum V. Welborne, 58 Tex. 157. 
Wis.—Valley Lumber Co, v. Hogan, 
55 N.W. 415, 85 Wis. 366. 

56. Funke v. Cone, 32 N.W. 826, 65 
Mich. 581. 

57. Dimmock v. Bixby, 20 Pick. 
(Mass.) 368. 

58. Jackson v. Cornell, 1 Sandf.Ch. 
(N.Y.) 348. 

59. Williaittis v. Banana Distributing 
Co., (C.C.A.Mich.) 59 P.(2d).645-- 
5 C.J. p 1259 note 81. 

60. Kerr v. Blodgett, 48 N.T. 62— 
Brooks V. Peck, 38 Barb. (N.T.) 
519. 


Mackinac 


962—^Howell v, Moores, 19 N.E. 863, 
127 Ill. 67—Wilson v. Coburn, 53 N. 
W. 466, 35 Neb. 530—Con verse ville 
Co. V, Chambersburg Woolen Co., 14 
Hun (N.Y.) 609. 

Following trust funds 
Where a husband conveyed prop¬ 
erty to his wife in trust for credi¬ 
tors, and the wife transferred the 
property and placed the proceeds 
thereof in the hands of a trustee, a 
creditor of the husband, as cestui 
que trust, can follow the funds in the 
hands of the trustee.—^Edward M. 
Hanrahan Co. v. Protzman, 162 N.Y, 
S. 536, 176 App.Div. 776. 

47. Burnham v. Haskins, 40 N.W. 
327, 72 Mich. 236—Sweetzer v. 
Higby, 29 N.W. 606, 63 Mich. 13. 

48. Brown v. Wilkes, 241 S.W. 383, 
153 Ark. 545. 

49>. Wilson & Co. V. Phillips, 130 So. 
219, 221 Ala. 603. 

50. Nathan Plaut & Son v. Acree, 
273 S.W. 433, 209 Ky. 695. 

51. Loucheim v. Casperson, 48 A. 
1107, 61 N.J.Bq. 529. 
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creditors interested in the administration thereof 
and who may choose to come in.^^ Indeed, the suit 
should be brought on behalf of all creditors,and, 
where it is not, all the creditors must be made 
parties,especially where the relief claimed is not 
common to all creditors, and there is a want of 
community of interest between plaintiffs and the 
remaining creditors.®^ However, exceptions to the 
rule requiring all creditors to be made parties have 
been recognized where the creditors not suing had 
no opposing interests®^ or where the deed of as¬ 
signment divided the creditors into classes.66 

The assignee is, of course, a necessary party de¬ 
fendant and, where there are two or more as¬ 
signees, it is proper to join all as parties defend¬ 
ant, although part of them may not be responsible 
for the wrongful acts of the others.68 Where the 
assignee, a national bank, is a party, its liquidating 
agent, who holds title to none of the bank’s prop¬ 
erty, is not a necessary party.®^ 

The assignor is a proper party and in some, 
although not all,*^! cases, is a necessary party. 

e. Pleading 

The b!li must allege facts warranting the relief 
sought and showing complainant’s right to sue therefor. 
The answer must contain a full disclosure. 

A bill filed by a creditor in behalf of himself 
and of other creditors should allege the execution 
of the assignment, the acceptance of the trust by 


the assignee, and the neglect or refusal of the as¬ 
signee to execute the trust. *^2 Where the bill seeks 
to charge the assignee with a breach of trust, it 
should allege in what the breach consists; the as¬ 
signee cannot be held responsible for any breach 
not alleged in the bill.'^® 

The bill must allege that complainant has present¬ 
ed his claim as required by statute and, where 
the deed of assignment requires the assent of cred¬ 
itors, the bill must allege that complainant has 
assented to the deed.'^® 

Answer, The answer of the assignee to a bill 
or complaint to enforce the trust must disclose his 
transactions and set forth a full account of the 
trust property and how he has disposed of it.*^® An 
answer that the assignment has been superseded 
by bankruptcy proceedings, to be sufficient, must 
contain averments showing that the assignor has 
been legally adjudicated a bankrupt, so as to vest 
the property in the trustee in bankruptcy.77 

f« Evidence 

Plaintiff has the burden of proving his assent to the 
assignment. 

Where plaintiff’s assent to the assignment ac¬ 
cording to its terms is put in issue by the plead¬ 
ings, the burden of proving it rests on him.78 

g. Findings, Decree, and Eelief 

The court may and should make clear and specific 


ei- Ark,—^Hunt v. Weiner, 39 Ark. 

70. 

Ga.—Cohen v. Morris, 70 Ga. 313. 
Me.—^Haughton v. Davis, 23 Me. 28. 
Mass.—BouvS v. Cottle, 9 N.E. 654, 
143 Mass. 310. 

Mich.—^Funke v. Cone, 32 N.W, 826, 
65 Mich. 581. 

Minn.—Goncelier v. Foret, 4 Minn. 
13. 

Neb.—^Fisher v. Herron, 34 N.W. 365, 
22 Neb. 183. 

N.J.—^Loucheim v. Casperson, 48 A. 

1107, 61 N.J.Eq. 529. 

N.Y.—Crouse v. Frothingham, 97 N. 
T. 105. 

N.C.—Fisher v. Worth, 45 N.C. 63. 
Pa,—^Fallon’s App., 42 Pa. 235, 

Tenn.—^W^eir v. Tannehill, 2 Terg. 
57. 

Tex.—^Tennent v. Davis, (Civ.App.) 
31 S.W. 251. 

Wis.—Geisse v. Beall, 3 Wis. 367. 

5 C.J. p 1259 note 83. 

6BL N.T.—^Bank of British North 
America v. Suydam, 6 How.Pr. 379. 
N.C.—Fisher v. Worth, 45 N.C. 63. 
rex.—De Walt v. Ziegler, 29 S.W. 60, 
9 Tex.Civ.App. 82. 

63. Me.—^Haughton v. Davis, 23 Me. 
28. 


I Mass.—Bryant v. Russell, 23 Pick. 
I 508—^Dimmock v. Bixby, 20 Pick. 

368. 

N.C,—Symons v. Reid, 58 N.C. 327. 
5 C.J. p 1260 note 85. 

64. Mass.—^Dimmock v, Bixby, 20 
Pick. 368, 

N.Y.—Brooks v. Peck, 38 Barb. 519. 
N.C.—Fisher v. Worth, 45 N.C. 63. 
Tex.—Hudson v. Eisenmayer Milling, 
etc., Co„ 15 S.W. 385, 79 Tex. 401. 
5 C.J. p 1260 note 86. 

65. Mich.—^Wilhelm v. Byles, 27 N. 
W. 847, 29 N.W. 113, 60 Mich. 561. 

Tex.—^Ohio Cultivator Co. v. Peo¬ 
ple’s Nat. Bank, 55 S.W. 765, 22 
Tex.Civ.App. 643. 

5 C.J. p 1260 note 87. 

66. U.S.—^Dorr v. Gibboney, (C.C. 
Va.) 7 P.Cas.No.4,006, 3 Hughes 
382. 

N.C.—Smith v. Turrentine, 43 N.C. 
185—^Patton v. Bencini, 41 N.C. 
204. 

67. N.J.—Dobbins v. Coles, 45 A. 
444, 59 N.jr.Bq. 80—^Hamlen v. Ben¬ 
nett, 27 A. 651, 52 N.J.Eq. 70. 

N.Y.—^Rogers v. Rogers, 3 Paige 379. 
N.C.—Barrett v. Brown, 86 N.C. 556 
—^Patton V. Bencini, 41 N.C. 204. 
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68 . Andrews v. Tuttle-Smith Co., 78 
N.E. 99, 191 Mass. 461. 

69. McCallister v. Farmers Develop¬ 
ment Co., (N.M.) 55 P.(2d) 657. 

70. McCallister v. Farmers* Develop¬ 
ment Co., supra—5 C.J. p 1260 note 
92. 

71. Ala.—^Andrews v. Ford, 17 So. 
446, 106 Ala. 173. 

Ariz.—Stiles v. Samaniego, 20 P. 607, 
3 Ariz. 48. 

N.Y.—^Wells V. EZnox, 8 N.Y.S. 58, 55 
Hun 245. 

72. Blum V. Wettermark, 56 Tex. SO 
—5 C.J. p 1260 note 93. 

73. Page V. Olcott, 28 Vt 465—5 C. 
J. p 1260 note 96. 

74. Peabody v. Tenney, 30 A. 456, 
18 R.I. 498. 

75. Colgin V. Redman, 20 Ala. 650— 
5 C.J. p 1260 note 94. 

76. Bailey v. Nicoll, 1 Edw.(N.Y.) 
32—5 C.J. p 1261 note 97. 

77. Corwin v. Merritt, 3 Barb. (N.Y.) 
341. 

73. Becker v. Zarkin, (Mass.) 198 
N.E. 246. 

lEvidenoe held not to show accept, 
a nee or waiver.—^Wise v. Williams. 
153 S.B. 696, 154 Va. 695 
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findings and render a decree, based on the findings, ad¬ 
judicating the requisite matters, and awarding appro¬ 
priate reiief. 

Relief or recovery warranted by the allegations 
of the pleadings may be granted ;79 and although 
the particular relief sought cannot be granted, the 
court may retain the cause for the purpose of grant¬ 
ing such relief as the law and facts authorize and 
the best interests of all creditors demand.^^ On 
the other hand, a bill in equity filed by a creditor 
on behalf of himself and other creditors against 
the assignee and assignor is rightly dismissed where 
plaintiff is defeated on a point essential to his case 
against the assignee and no relief against the as¬ 
signor, independent of the assignment, is within the 
scope of the bill.^^ 

Findings and adjudication. Even though an ac¬ 
tion by a creditor against the assignee purports 
to be one at law for damages, yet where the na¬ 
ture of the transaction on which it is based and 
the averments of the complaint bring the action 
within the cognizance of equity, defendant is en¬ 
titled to clear and specific findings of the facts by 
the court, or by the jury under the order or di¬ 
rection of the court, and a judgment, based on 
those findings, involving an adjudication of the re¬ 
spective rights of all the creditors of the assignor; 
he is entitled to such findings and judgment as a 
protection against subsequent actions by creditors 
other than the present plaintiff.However, where 
the bill filed can be sustained only as one to en¬ 
force the trust of the assignment, and not as a 
general creditors' bill, it is unnecessary for the 
court to define the exact interest of the debtor, as 
between himself and his creditors, in property not 
embraced in the assignment,^^ 

Where the deed of assignment requires the as¬ 
sent of creditors to be manifested either by sign¬ 
ing the instrument of assignment or by signing and 
delivering to the assignee any other writing ex¬ 


pressing assent, a finding that plaintiff signed a 
written assent does not show that he sustained the 
burden of proving that he assented to the assign¬ 
ment according to its terms. 

§ 307, Converting Preferential Acts and 
Transfers into Assignment 

a. In general 

b. Parties 

c. Pleading 

d. Judgment and costs 

a. In General 

By virtue of statute, a creditor may bring a suit 
In equity to have a preferential act or transfer declared 
to be a generai assignment for the equal benefit of all 
creditors, provided he institutes the suit within the time 
limited by statute. 

Where a statute which prohibits the doing of cer¬ 
tain acts or the making of certain transfers in 
contemplation of insolvency and with intent to pre¬ 
fer one creditor over another, and which provides 
that such acts and transfers may be made to oper¬ 
ate as an assignment for the equal benefit of all 
creditors, is violated, a right of action accrues im- 
mediatelySS to the creditors and suit to have a 
trust declared for the benefit of all creditors may 
be brought in a court of equity^^ by any creditor,^^ 
although he holds personal security for his debt,^® 
or although his claim has not been reduced to judg- 
ment.9® The suit inures to the benefit of all cred¬ 
itors and the original plaintiff cannot, by dis¬ 
missing his petition, prejudice the rights of other 
creditors who have become parties to the action. ^ 2 

Only creditors have the right to maintain a suit 
of this character; the suit cannot be maintained 
by a trustee in a deed of trust in the nature of a 
mortgage.93 Furthermore, the suit brought must 
be the one authorized by statute; a trust for the 
benefit of creditors will not be declared at the in¬ 
stance of an attaching creditor in a statutory pro¬ 
ceeding for the trial of the right of property,^^ 


79. Warren v. Parlin-Orendorff Im¬ 
plement Co., (Tex.Civ.App.) 207 S. 
W. 586, error refused. 

A receiver may be appointed on an 
allegation that the trustee appoint¬ 
ed refuses to perform the trust.— 
McDougald v. Dougherty, 11 Ga. 570. 

8 a Southern Commn. Co. v. Porter, 
30 S.E. 119, 122 N.C. 692—5 C.J. p 
1261 note 99. 

81. Becker v. Zarkin, (Mass.) 198 
N.B. 246. 

82. A. P. Hotaling & Co. v. Hamil¬ 
ton, 172 P. 393, 36 Cal.App. 454. 

8 a Brooks v. Brooks, 12 S.C. 422. 


84. Becker v. Zarkin, (Mass.) 198 N. 
B. 246. 

85. Maas V. Miller, 51 N.E. 158, 58 
Ohio St. 483. 

8 a BrinkerhofC v. Smith, 49 N.E. 
1025, 57 Ohio St. 610—5 C.J. p 1262 
note 17. 

87, U.S.—Clapp V. Dittman, (C.C. 
Mo.) 21 P. 15—^Dahlman v. Jacobs, 
(C.C.MO.) 16 P. 614, 5 McCrary 230, 
15 P, 863, 5 McCrary 130. 

Ala.—^Morrow v. Campbell, 24 So. 
852, 118 Ala. 330. 

In county where property involv¬ 
ed is situated.—^Adkinson v. Biley, 5 
Ky.L. 653. 


188 . Sheffield Nat. Bank v. Corinth 
I Bank & Trust Co., 72 So. 127, 196 
Ala. 275. 

89. Williams v. Borches, 43 S.W. 
683, 102 Ky. 494, 19 Ky.L. 1532. 

90. Early Times Distillery Co. v. 
Zeiger, 49 P. 723, 9 N.M. 31. 

91. Smith V. Craft, 58 S.W. 600, 22 
Ky.L. 643. 

92. Brenner v. Downard, 11 Ky.L. 
308. 

9a Birmingham Trust & Savings 
Co. V. Marx, (Ala.) 159 So. 483. 

94. Davidson v. Kahn, 22 So. 639, 
116 Ala. 427. 
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nor in a suit to set aside a conveyance as fraudu¬ 
lent. ^ 5 

Also, the suit must be instituted within the time 
limited by statute^® after the accrual of the right 
of action but it has been held that a petition 
not filed in time may be retained, where it states 
a cause of action for debt.98 

b. Parties 

The proper and necessary parties include the debtor 
and the transferees, but not the trustee In a prior deed 
of trust in the nature of a mortgage. It is proper, but 
not necessary, to make all creditors parties. 

In a suit to have certain conveyances declared 
to be a constructive assignment, it is proper and 
necessary to make parties thereto the debtor,the 
transferees,^ and persons to whom the transferees 
have conveyed.2 The trustee in a prior deed of 
trust in the nature of a mortgage is neither a nec¬ 
essary nor a proper party.3 

Although it is not necessary to make all creditors 
parties,^ a subsequent creditor is properly joined 
as a co-complainant^ and a creditor who has not 
been joined as plaintiff may come in by petition and 
be made defendant.® 

A defect of parties should be taken advantage of 
by special demurrer;*^ and, where it is not, it is 
waived.® 

c. Pleading 

It is Incumbent on the plaintiff to allege facts bring¬ 
ing the case within the statute, and on the defendant, to 
allege facts bringing the case within an exception to the 
statute. Amendment of the petition is permissible. 

In a suit to have certain acts or conveyances of | 

95. Moogr V. Talcott, 72 Ala- 210—^ 

Liehmaji v. Meyer, 67 Ala. S96, 
overruling Crawford v. Kirksey, 50 
A.laM 590. 

96. Hord V. Green, 44 S.W.(2d) 549, 

241, Ky. 641—^Phebus v. Fourth & 

First Nat. Bank of Nashville. 

Tenn., 276 S.W. 1091, 211 Ky. 57 
—^Brewer v. Hill, 10 Ky.- 30—5 C. 

J. p 1262 note 25. 

97. Downer v. Porter, 76 S.W. 135, 

116 Ky. 422, 25 Ky.L. 571—Zeman 
V. Steinberg, 54 S.W. 178, 21 Ky.D. 

1152. 

96. Zeman v, Steinberg, supra. 

99. McCallister v. 

Bank, 80 Ky. 684, 4 Ky.D. 682— 

Carson v. Hamilton, 39 S.W. 427, 

19 Ky.L. 190. 

1. Ala.—Merchants', etc., Bank v. 

Paulk, 27 So. 468, 124 Ala. 591. 

Ky.—Oliver v. Sutton, 43 S.W. 475, 

102 Ky. 334, 19 Ky.L. 1368—Mc¬ 


a debtor declared to constitute a constructive as¬ 
signment, the petition should allege facts which 
bring the case within the operation of the statute 
but matters of defense, such as the fact that plain¬ 
tiff’s claim is barred by the statute of limitation, 
need not be negatived.^® 

Where defendant wishes to rely on an exception 
to the statute, he must allege facts coming within 
the exception.ii 

It is not prejudicial error to adjudge the peti¬ 
tion insufficient on demurrer filed after issue has 
been joined, where other creditors have attacked 
the conveyances involved by cross petition within 
the time limited by statute.12 

A defective petition may be amended,^® even aft¬ 
er the expiration of the time allowed by statute for 
bringing the action, where the amended petition 
does not state a new cause of action, but merely 
perfects a cause of action defectively stated.^^ 

d. Judgment and Costs 

On a finding for plaintiff, a Judgment conforming to 
the statute Is rendered. It relates back to the date of 
the act complained of, but no farther. Plaintiff's attor¬ 
ney is entitled to the allowance of a fee out of the es¬ 
tate. 

Where the transfer is found to be preferential, 
the court may, under some statutes, require the 
transferee to turn over the property to a receiver 
of the court. A decree adjudging an assignment 
of an insolvent debtor’s exempt property to a par¬ 
ticular creditor to be a general assignment for all 
creditors is not erroneous in restricting the bene¬ 
ficiaries to those creditors in whose favor the debt¬ 
or had waived his exemptions.^® 

A judgment declaring a certain act to operate as 

Demurrer held properly overruled. 
—Sheffield Nat. Bank v. Corinth Bank 
& Trust Co., 72 So. 127, 19$ Ala. 
275. 

16. Hicks V. Dadeville Oil Mill, 59 
So. 67, 177 Ala. 661. 

11. Aulick V. Reed, 47 S.W. 831, 104 
Ky, 465, 20 Ky.L. 653. 

General denial 

An answer which is in effect a 

general denial is not sufficient._ 

Aulick V. Reed, 47 S.W, 331, 104 Ky. 
465, 20 Ky.L. 663. 

12. Ringgold v. Smith, 9 Ky.L. 441 . 

13. Slusher v., Simpkinson, 40 S.W. 
570, 43 S.W. 692, 101 Ky. 594, 19 
Ky.L. 1184. 

14. Johnson v. Wilson, 14 Ky.L. 668. 

15. May V. Pikeville Nat Bank, 291 
S.W. 768, 218 Ky. 575. 

16. Aycock v. Ft Branch Milling 
Co., 62 So. 94, 182 AJa. 326. 


Louisville Sav. 


V. Louisville Sav. 


Canister v. Louisville Sav. Bank, 
80 Ky. 684, 4 Ky.L, 682. 

2- McCallister 
Bank, supra. 

3. Birmingham Trust & Savings Co. 
V. Marx, (Ala.) 159 So. 483. 

4. Hamner v. Boreing, 231 S.W. 497, 
191 Ky. 833. 

5. Johnson v. Wilson, 14 Ky.L. 668. 

6. Oliver v. Sutton, 43 S.W. 475, 102 
Ky. 334, 19 Ky.L. 1368—Brenner v. 
Downard, 11 Ky.L. 308. 

7. McCallister v. Louisville Sav. 
Bank, 80 Ky. 684, 4 Ky.L. 682. 

5i National Bank of Lebanon v, 
Campbell & Irvin, 4 Ky.Op. 522. 

9, Ala.—Smith-Dimmick Lumber Co. 

V. Teague, 24 So. 4, 119 Ala. 385. 
Ky.—^Kelley v. Yandell, 36 S.W, 1127, 
18 Ky.L. 462. 

5 C.J. p 1262 note 34. 
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an assignment relates back to the date of the act 
complained of, but it does not operate to divest 
liens theretofore legally created; it vests in the 
creditors just such estate as the debtor then had, 
subject to such prior liens as existed on A 
ward is not precluded by a judgment in such a suit 


from afterward asserting her rights, where her' 
guardian did not do so, he being a party in his 
individual, and not in his official, capacity.^^ 

The attorney of the creditor who successfully 
maintains the suit is entitled to the allowance of a 
fee out of the estate.^® 


B. PRESENTATION, PROOF, AND PAYMENT OF CLAIMS 


§ 308. Creditors Entitled to Participate 

When required by the assignment, creditors must 
assent thereto within the time and in the manner provid¬ 
ed in order to participate thereunder. 

Where an assignment does not require the cred¬ 
itors to become parties to it, it is not necessary for 
the creditors to assent to it, to entitle them to prove 
their claims thereunder.^® On the other hand, a 
creditor who does not, within the time limited and 
in the manner provided, assent to an assignment 
which provides that no creditor shall share in it 
who does not assent to it within a certain time 
and in a certain manner, is not entitled to the 
benefit of it,^^ time in such cases being regarded 
as the essence of the contract.^^ 5 q too, where the 
assignee, under authority given by the deed of as¬ 
signment, extends the time for assent and right¬ 
fully fixes conditions for creditors' becoming par¬ 
ties to the assignment within such extended time,23 
a creditor who still refuses to express his assent 
within the time and in the manner provided is 
not entitled to participate under the assignments^ 

A creditor who, from want of notice or by mis¬ 
take, is unable to comply with the terms within the 
time limited will be admitted to his share of the 
fund, if within a reasonable time he signifies that 
such is his desire, and if he has done nothing in¬ 
consistent with an acceptance of the provision made 
in his favor.ss So also, where the instrument of 


assignment fixes no time for acceptance by credi¬ 
tors, mere delay in accepting does not debar the 
creditors from sharing in the proceeds.^® 

A person not named in an assignment made for 
the sole benefit of the creditors enumerated there¬ 
in is not entitled to participate; he is not one of 
the beneficiaries; and his relation to the trust is 
that of a stranger.27 

§ 309. -Creditors Estopped 

Repudiation of the assignment, or pursuit of other 
remedies inconsistent with it, will estop a creditor to 
claim under it. 

A creditor who repudiates an assignment, or who 
persists in seeking remedies adverse to it, forfeits 
the right to claim thereunder.28 Thus an attack 
on the assignment has been held to bar all right 
of the attacking creditor to claim under the as¬ 
signment,^9 although the contrary has been held 
in at least one jurisdiction, it being there held that 
an attack on an assignment as being fraudulent is- 
not an election of remedies.^9 Benefits of the as¬ 
signment cannot be claimed by one who takes part 
or all of the assigned property out of the posses¬ 
sion of the assi^ee by replevin^i or attachment 
proceedings,^^ although the rule is otherwise as to 
an unsuccessful attachment,®^ an attachment sued 
out in ignorance that an assignment has been 
made,®^ or where the creditor releases the attached 


17. Whitehead v. Woodruff, 74 Ky. 
209. 

18. Roberts v. Phillips, 74 Ky. 11. 

19. Davis V. Feltman Co., 66 S.W. 
615, 112 Ky. 293, 23 Ky.L. 1510, 
99 Am.S.R. 289—Strobel v. Boresig, 
13 Ky.L, 398. 

20 . New England Bank v. Lewis, 8 
Pick. (Mass.) 113—^Ward v. Lewis, 
4 Pick. (Mass.) 518—5 C.J. p 1263 
note 47. 

fll. Strasnick v. Cinamon, 184 N.E. 
389, 282 Mass. 97—5 C.J. p 1263 
note 48. 

22. Moulton v. Bartlett, 80 N.E. 619, 
196 Mass. 33—^National Bank of 
Commerce v. Bailey, 60 N.E. 925, 
179 Mass. 415. 

23. Moulton V. Bartlett, 80 N.E. 619, 

195 Mass. 33—5 C.J. p 1263 note 
49. . I 


24. National Bank of Commerce v. 
Bailey, 60 N.E. 926, 179 Mass. 415 
—5 C.J. p 1263 note 60. 

25. De Caters v. Le Ray de Chau- 
mont, 2 Paige (N.Y.) 490. 

26. Beall V. Lowndes, 4 S.C. 258— 
5 C.J. p 1263 note 52. 

27. Central Nat, Bank, Savings & 
Trust Co. V. Gilchrist, 164 N.E. 811, 
23 Ohio App. 87. 

28. Huddleson v. Polk, 97 N.W. 624, 
70 Neb. 483, affirmed 100 N.W. 
802, 70 Neb. 489—6 C.J. p 1263 
note 53. 

29. Kerslake v. Brower, etc.. Lum¬ 
ber Co., 66 P. 437, 40 Or. 44—5 
C.J. p 1264 note 64. 

30. ' In re Garver, 68 N.E. 667, 176 
N.Y. 386—-Mills v. Parkhurst, 26 
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N.E. 1041, 126 N.T. 89, 18 L.E.A. 
472—5 C.J. p 1264 note 55. 

31. Mich.—^Farwell v. Myers, 26 N. 
W. 328, 59 Mich. 179. 

Mo. — Hargadine - McKittrick Dry 
Goods Co. v. Warden, 52 S.W. 593,. 
151 Mo. 578. 

32. Kerslake v. Brower Lumber Co.^ 
66 P. 437, 40 Or. 44—5 C.J. p 1264 
note 58. 

sa Mass.—New England Bank v* 
Lewis. 8 Pick. 113. 

N.Y.—Sternfeld v. Simonson, 9 N.Y. 
S. 81, 44 Hun 429. 

Va.—Clark v. Ward, 12 Gratt.(53 
Va.) 440. 

Wash.—^Neufelder v. North British,, 
etc., Ins. Co., 39 P. 110, 10 Wash. 
393, 45 Am.S.R. 793. 

34. National Bank of Commerce v;. 
Graham, 66 P. 684, 16. Colo.Appt. 
498—5 C.J. p 1264 note 60. 
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property before trial.35 These exceptions to the 
rule as to attaching creditors are in accord with 
a line of authorities which hold generally that an 
attack which is unsuccessful, either by reason of 
its being abandoned before judgment or because 
it is prosecuted to adverse judgment, is no bar to 
a claim under the assignment after the termination 
of the attack.^ ^ 

A creditor does not make such an election of 
remedies as to bar him from claiming under the 
assignment when he files a claim in bankruptcy,^'^ 
or obtains a judgment on his claim,38 or attacks the 
assignment merely on the ground that it has not 

been legally executed.^9 

A creditor, by filing an itemized list of goods for 
the full value of its bill against the assignor is 
not estopped thereby to claim the difference be¬ 
tween the value of the goods repossessed and the 
entire bill.^® 

§ 310. Claims Provable 
a. In general 

’ b. Particular claims 

a. In General 

Subject always to the provisions of the appropriate 
statutes, only such debts as are due and ascertainable 
at the time of the assignment are provable, ‘*debts,” 
however, not meaning liquid debts or debts Immediately 
and unconditionally due. 


While Statutory provisions regarding what debts 
may be proved, and not the deed of assignment, 
control,^^ in the absence of statutory provisions 
to the contrary only such as are creditors at the 
time of an assignment for the benefit of creditors 
can claim thereunder.^2 While the general rule is 
said to be that only such debts as are due and 
ascertainable at the date of an assignment can be 
proved thereunder,43 and that, accordingly, in some 
jurisdictions unliquidated claims for damages can¬ 
not be proved as a debt against the assigned es¬ 
tate,although others permit this to be done,^^ 
the term "debt” as used in a statute relating to 
voluntary assignments for the benefit of creditors 
is not limited to liquid debts, or debts immediate¬ 
ly and unconditionally due, but means all that is 
due a creditor under any form of obligation or 
promise; any claim that one is bound to pay.^^ 
Debts due in prsssenti and payable in futuro are 
provable,^^ and it has been held that claims which 
are unliquidated at the date of the assignment may 
be proved under a general provision in the assign¬ 
ment to that effect,^^ or where the amount is liqui¬ 
dated in time for the claim to be presented within 
the time limited by statute.^3 Another statement 
of the rule is that no claim can be proved unless 
it is one on which an action at law might have 
been maintained against the assignor.^O 

Claims omitted from the instrument of assign- 


35. Jones V. Burgess, 19 So, 851, 
115 Ala. 700. 

, 36. Matter of Hobson, 46 N.W. 1095, 
SI Iowa 392, 11 L.R.A. 255—5 C. 
J. p 1264 note 62. 

37. Ky.—Morris v. Tolle, 5 Ky.L. 
417. 

N.T.—^Matter of Woodward, 67 How. 
Pr. 359. 

Wis.—Ringenoldus v. Abresch, 96 N. 
W. 817, 119 Wis. 410. 

38. Cal.—^Lacy v. Gunn, 78 P. 30, 
144 Cal. 511. 

Ind.—^Richmond Second Nat Bank v. 
Townsend, 17 N.E. 116, 114 Ind. 
534. 

5 C.J. p 1264 note 64. 

39. Duncan v. State Nat Bank, 38 
So. 45, 85 Miss. 681. 

40. Whitaker Mfg. Co. v. Barber, 29 
S.W.(2d) 288, 181 Ark. 1106. 

Zdeutification. of part 
A creditor identifying only a part 
of the goods fraudulently obtained 
by the assignor for the benefit of 
creditors could become general cred¬ 
itor as to the balance.—^Whitaker 
Mfg. Co. V. Barber, 29 S.W.(2d) 288, 
181 Ark. 1106. 

Sale 

T^ere a creditor permitted goods, 
fraudulently obtained by the assign¬ 
or for the benefit of creditors, to be 


sold, his claim is reduced by the in¬ 
voice price of the goods sold.—Whit¬ 
aker Mfg. Co. V. Barber, 29 S.W.(2d) 
288, 181 Ark. 1106. 

41. In re Louis Friedman & Bro., 
269 N.Y.S. 177, 150 Misc. 209. 

42. Ky.—^Langford v. State Bank Sr 
Trust Co. of Harrodsburg, 65 S.W. 
(2d) 730, 251 Ky. 633. 

Pa.—In re Brock, 166 A. 778, 312 Pa. 
7—C. G. Gawthrop Co. v. Fibre 
Specialty Co., 101 A. 760, 257 Pa. 
349. 

5 C.J, p 1264 note 67. 

Effect of obligation antedating as¬ 
signment 

Claims against an insolvent es¬ 
tate, existing at the date of assign¬ 
ment for the benefit of creditors, are 
at least as strong in equity as a 
claim thereafter arising, even though 
the obligation out of which it arose 
antedated the assignment.—C. G. 
Gawthrop Co. v. Fibre Specialty Co., 
101 A. 760, 257 Pa. 349. 

43. Hill V. Graham, 53 P. 1060, 11 
Colo.App, 536—5 C.J. p 1265 note 
68 . 

Effect of statute permitting proof 
of unmatured debts as to right of 
hank to set off debt due it by as¬ 
signor against deposit by assign¬ 
or for benefit of creditors see 
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Banks and Banking § 298 [7 C.J. 
p 657 note 6]. 

44. Md.—^Benjamin v. Bruce, 39 A. 
810, 87 Md. 240. 

N.T.—^Matter of Adams, 12 Daly 454, 
15 Abb.N.Cas. 70, 67 How.Pr. 284. 

45, Laclede Power Co. v. Stillwell, 
71 S.W. 380, 97 Mo.App. 258— 
Moore v. Thompson, 67 S.W. 680, 
93 Mo.App. 336—^Hoyle v. Scudder, 
32 Mo.App. 372. 

48, In re Brock, 166 A. 778, 312 Pa. 
7. 

“Creditors,»» as used in an act re¬ 
lating to voluntary assignments for 
the benefit of creditors, means per¬ 
sons to whom a person, firm, part¬ 
nership, joint-stock company, or cor¬ 
poration is indebted whether or not 
the debt is due.—In re Brock, 166 A. 
778, 312 Pa. 7. 

47. In re Brock, supra—5 C.J. p 
1265 note 71. 

48. Matter of Ives, 11 N.Y.S. 650, 
655, 25 Abb.N.Cas. 63—5 C.J. p 
1265 note 72. 

49. Stewart v. Drake, 9 N.J.Law 
139. 

50. N.Y.—^Matter of Sheldon, 49 N. 
Y.S. 377, 25 App.Div. 182. 

Pa.—Jones’ Estate, 12 Pa.Super. 427. 
5 C.J. p 1265 note 74. 
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merit by mistake may be paid by the assignee out 
of the funds of the assigned estate,and the same 
is true with reference to claims mistakenly de¬ 
scribed in the deed.52 

b. Particular Claims 

(1) Rent 

(2) Claims based on commercial paper 

(3) Other claims 

(1) Rent 

Rent owed at the date of the assignment, but not 
rent accruing thereafter, may be proved as a claim. 

Rent owed by the assignor at the date of the 
assignment may be allowed but rent accruing 
after the date of the assignment is not provable 
as a debt or claim against the estate,54 since, as 
shown before in section 191, the assignee is not 
bound to accept the lease or to continue to occupy 
the premises, although it has been held that, where 
the assignee elects not to accept the lease, the claim 
for damages for breach of its terms, while not 
entitled to priority over other debts of the assign¬ 
or, may be proved and paid like the other debts.55 
A claim for rent may be filed although the lessor 
has not proceeded against unsecured guarantors 
of the lease and although the trust deed requires 
creditors to exhaust their security before proceed¬ 
ing against the fund, for forcing payment by the 
unsecured guarantors would merely effect a sub¬ 
stitution of creditors.55 

A lessor of chattels, exercising his option to ter¬ 
minate the lease on the lessee's executing an as¬ 
signment for the benefit of creditors, is not entitled 
to prove demands arising on the termination of the 

lease.57 


(2) Claims Based on Commercial Paper 

Claims based on commercial paper may be proved In 
a proper case. 

Where a creditor holds a promissory note which 
has become due, and both the maker and indorser 
make an assignment, the holder of the note may 
prove his claim for the whole amount against the 
estate of each severally, and is entitled to a pro 
rata dividend under each assignment upon the full 
amount of the note, provided the dividends re¬ 
ceived do not exceed the whole amount of such 
claim.58 A partial payment by the indorser, sub¬ 
sequent to the assignment of the maker, does not 
impair the right of the holder to prove for the full 
amount of the note, nor entitle the indorser to 
prove the amount of the partial payment in com¬ 
petition with the holder.59 Under a statute allow¬ 
ing proof of debts due or to become due, where 
the assignor is contingently liable as indorser on 
commercial paper, which is not due at the date of 
the assignment, but falls due within the period al¬ 
lowed for proof of claims, the creditor may prove 
the claim when it becomes due; but a creditor who 
holds both the original note of the assignor, and 
another note indorsed by him as collateral for the 
same indebtedness, cannot prove both notes against 
the estate of the assignor.®^ 

As one whose name is affixed to a note as sure¬ 
ty for another is not bound thereby where he has 
not authorized such signing in writing, such a 
note cannot be proved against the estate of an as¬ 
signor for benefit of creditors, and his execution 
of a written ratification after the assignment does 
not aid the noteholder as this merely creates a debt 
subsequent to the assignment.®^ Where a claimant 
cannot state what portion of an indebtedness rep- 


51. Mo.—^Napoleon Hill Cotton Co. 
V. Smith, 129 S.W. 259, 144 Mo. 
App. 169. 

Neb.—Guittard v. Robinson, 45 N.W. 

476, 29 Neb. 400. 

5 C.J. p 1265 note 75. 

53. N.C.—^Allmand v. Russell, 40 
N.C. 183. 

Pa.—Commercial Bank v. Clapier, 3 
Rawle 335. 

5 C.J. p 1265 note 76. 

63. U.S.—^Ex p. Houghton, (D.C. 
Mass.) 12 F.Cas.No.6,725, 1 Lowell 
554. 

Ill.—^Reynolds v. Puller, 64 llLApp. 
134. 

5 C.J. p 1265 note 77. 

54. U.S.—In re McAllister-Mohler 
Co., (D.C.Ohio) 46 F.(2d) 91. 

N.Y.—^In re Louis Friedman & Bro., 
269 N.T.S. 177, 150 Misc. 209, 

$ C.J. p 1265 note 78. 


Bent accruing after assignment 
In a case in which the decisions of 
In re Hevenor, 39 N.B. 393, 144 N. 
iT. 271, affirming 23 N.T.S. 1092, 70 
'Hun 56; Matter of Whitney, 128 N. 
Y.S. 1034, 144 App.Div. 117, appeal 
dismissed 96 N.E. 1134, 202 N.Y. 
580; and Matter of Ludeke, 50 N.Y. 
S. 952, 22 Misc. 676, were discussed 
at length and the statements there¬ 
in, as far as they applied to recov¬ 
ery of rents accruing after assign¬ 
ment, were regarded as dicta, it was 
held that the lessor of the assignor 
for the benefit of creditors was not 
entitled to an allowance against the 
assigned estate for rentals for the 
unexpired term of a lease.—^In re 
Louis Friedman & Bro., 269 N.Y.S. 
177, 150 Misc. 209. 

55. Ohio.—^Baker v. Herrlinger, 16 
Ohio App. 253. 
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S.D.—In re Tri-State Wholesale 

Grocery Co., 220 N.W. 483, 53 S. 
D. 253. 

5 C.J. p 1265 note 80. 

56. In re Tri-State Wholesale Gro¬ 
cery Co., 220 N.W. 483, 53 S.D. 
253. 

57. Shaw V, United Shoe Mach. Co.. 
108 N.E. 68, 220 Mass. 486—5 C. 
J. p 1266 note 85. 

58. Mass.—Beals v. Mayher, 64 N.E. 
857, 174 Mass. 470, 75 Am.S.R. 367. 

Pa.—In re Votter, 7 Pa.Dist. 230. 

5 C.J. p 1266 note 86. 

59. Beals V. Mayer, 54 N.E. 857, 174 
Mass. 47-0, 75 Am.S.R. 367—5 C.J. 
p 1266 notes 87, 88. 

©0. In re Sherry, 76 N.W. 611, 101 
Wis. 11—5 C.J. p 1266 notes 89, 90. 

61. Langford v. State Bank & Trust 
Co. of Harrodsburg, 65 S.W.(2d) 
730, 251 Ky. 633. 
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resented by a note accrued before the execution of 
a trust deed for the payment of the debts of the 
maker, he cannot recover against the grantee in 
the trust deed on the note, which was executed 
after the deed.®2 

(3) Other Claims 

The rules above considered determine the provability 
of various other claims. 

Claims provable against an assigned estate in¬ 
clude those which have been transferred by the 
original creditor to claimant,an assessment 
against a stockholder in an insolvent corporation 
made after such stockholder has made an assign¬ 
ment,®^ and the compensation of an official of the 
assigpior corporation,®® A claim for goods sold a 
corporation may be proved, although the corpora¬ 
tion may not have been authorized to deal in that 
class of goods,®® and the holder of a chattel mort¬ 
gage that is void as against the assignee may prove 
his claim as a general creditor.®^ On the other 
hand, a claim of the wife of the assignor, based on 
a promise of the assignor ordinarily is not prov¬ 
able.®® Where, under a contract for the sale of 
goods deliverable in installments, the vendor, with¬ 
out first offering to perform, sells the goods, he 
cannot prove against the assignee of the purchaser 
the difference between the contract price and the 
price obtained on a resale of the goods.®^ 

While, under an assignment of both firm and in¬ 
dividual property, a creditor may prove his claim, 
whether it is against the firm or an individual 
partner,*^® an individual partner cannot prove a 
claim against the joint estate in competition with 
the creditors of the firm.*^^ 


Where the assignor is liable as a surety the cred¬ 
itor may prove his claim against the assigned es- 
tate,72 and a surety of the, assignor, who has paid 
the debt, is entitled to be subrogated to the rights 
of the creditor by proving the claim against the 
assignor,*^® except where he paid the claim after 
the assignments^ 

Although, as shown before in section 309, the 
procuring of a judgment after the assignment does 
not debar a creditor from sharing in the estate, he 
must prove his original claim, and not the judg- 
ment.S5 

Where a purchaser of lands resold them without 
sacrifice, and thereafter made an assignment for 
the benefit of creditors but none of the proceeds 
of the sale came into the hands of the assignee, 
and the purchasers of the property were not made 
parties to the litigation, no question of a vendor's 
lien against the assignee arises.^® 

§ 311. Form and Verification 

Claims should conform substantially to the statutory 
requirements as to form and sufficiency, stating the 
necessary facts with certainty, and being verified when 
80 required. 

The claim should specify facts sufficient to in¬ 
form the assignee of the nature and consideration 
of the creditor's demand,and should not be 
couched in language which is uncertain or con- 
jecturaU® However, the strict rules of pleading 
are not applicable in construing claims against an 
assigned estate,*^® and substantial compliance with 
statutory requirements as to form and sufficiency 
is all that is required.®® When statutory provisions 


62. Rohrig's Appeal, 142 N.W. 561, 
176 Mich. 407. 

63. Ind.—^Fosdyke v. Nixon, 8 N.B. 
11, 107 Ind. 138. 

Ky.—Smith v. Craft, 58 S.W. 500, 22 
Ky.L. 643. 

Neb.—^Huddleson v. Polk, 97 N.W. 
624, 70 Neb. 483. 

64. Hill V. Graham, 63 P. 1060, 11 
Colo.App. 536. 

65. Potts V. Rose Valley Mills, 31 
A. 655, 167 Pa. 310. 

66 . In re Pendleton Hardware, etc., 
Co.. 33 P. 544, 24 Or. 330. 

67. Besuden v. Besuden, 49 N.B. 
1024, 57 Ohio St. 508. 

63, Farmers’, etc., Nat. Bank v. 
Jenkins, 3 A. 302, 65 Md. 245. 

69. Wallace v. Wald, 13 Ohio Cir.Ct. 
576, 4 Ohio Cir.Dec. 475. 

70. Clark V. Lindeke, 45 N.W. 863, 
43 Minn. 463. 

71. Ill.—Strattan v. Tabb, 8 Ill. 

App. 225. j 


Wis.—Garlick v. Karger, 72 N.W. 
223, 97 Wis. 156. 

72. Voorhees v. Porter, 47 S.E. 31, 
134 N.C. 591, 65 L.R.A. 736—5 C.J. 
p 1267 note 2. 

73. Ky.—McCann v. Hill, 4 S.W. 337, 
85 Ky. 574, 9 Ky.L. 137. 

Pa.—^Boltz’s Estate, 19 A. 303, 133 
Pa. 77—^In re Brough, 71 Pa. 460. 

74. Minn.—Markell v. Ray, 77 N.W. 
788, 75 Minn. 138. 

S.C.—^Ragsdale v. Winnsboro Nat. 

Bank, 23 S.E. 947, 45 S.C. 576. 

5 C.J. p 1267 note 4. 

75. Irwin v. Lloyd, 61 N.B. 157, 65 
Ohio St 55. 

76. In re Thomas’ Assignment, 210 
N.W. 747, 203 Iowa 174. 

77. Ind.—^Posdyke v. Nixon, 8 N.E. 
11, 107 Ind. 138. 

Or.—^Mitchell v. Powers, 21 P. 4*51, 
17 Or. 491. 

5 C.J. p 1267 note 7. ' 

7a Garlick v. Karger, 72 N.W. 223, 
97 Wis. 156. 
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79. Posdyke v. Nixon, 8 N.E. 11, 107 

Ind. 138. 

80. Lang v. Collins, (Tex.Civ.App.) 

190 S.W. 784. 

Provisions sufficiently complied with 

(1) A provision requiring a credi¬ 
tor to file with the assignee for the 
benefit of creditors a '^distinct” 
statement of claim, is satisfied by 
one that he claims a certain amount 
for legal services.—^Lang v. Collins, 
(Tex.Civ.App.) 190 S.W. 784. 

(2) A statement of claim filed 
with the assignee for the benefit of 
creditors is of the “particular na¬ 
ture” of the claim.—^Lang v. Collins, 
supra. 

(3) A provision requiring a claim 
filed with the assignee for the bene¬ 
fit of creditors to be supported by 
an affidavit that there are no “cred¬ 
its or offsets,” is satisfied by one 
that all just “ofCsets” have been al¬ 
lowed.—^Lang V. Collins, supra. 
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require that claims be verified, the requirement 
must be complied with before the claim can be 
presented,and it is generally provided that cred¬ 
itors at large may be paid a dividend on their 
claims only when verified by oath and established 
by such other evidence as the statute requires.^2 

§ 312. Necessity for Presentation 

As a general rule creditors may receive dividends 
only if they have presented their claims. 

It is a general rule, made so by statute in some 
jurisdictions, that the creditors must present their 
claims in order to receive a dividend thereon.^^ 
The rule does not require the presentation of claims 
for debts incurred by the assignee during the 
course of administration,^^ or claims for taxes, 
under some statutes,^5 qj- a claim to a trust fund;^® 
and under some statutes a landlord is not required 
to file a claim in order to retain his statutory lien.^^ 
Also, under the provisions of some assignments, 
creditors listed in the assignment need not pre¬ 
sent their claims.^^ 

A statute requiring claims to be filed does not 
apply to a case where earnest money had been 
paid on an assignor’s executory contract to convey 
land the time for performance of which had not 
arrived, since the other party to the contract had 
no present right to the earnest money, but such 
right accrued only on the assignee’s election to re¬ 
pudiate the contract.^^ 

Where the trust agreement requires the trustee 
to pay obligations, debts, and liabilities with inter¬ 
est thereon as they fall due, or as the creditors 
may rightfully demand payment, the trustee is not 
permitted to wait until demand is made before tak¬ 
ing up an indebtedness of fixed maturity at the date 
of maturity.^® 


A creditor cannot be compelled to contribute to 
the expense of a reference as a condition precedent 
to proving his claim.^i 

§ 313. -Failure to Present 

Where presentation is required, a creditor failing to 
present hfs claim Is not entitled to payment out of the 
proceeds of the estate. 

A creditor who fails to present his claim as re¬ 
quired by law so to do can not have his claim 
paid out of the proceeds of the debtor’s property.^^ 

§ 314. Notice to Present 

Where so provided, notice must be given to creditors 
to present their claims. 

It is generally provided by statute that the cred¬ 
itors must be notified of the assignment and of the 
time allowed for the presentation of claims. In 
jurisdictions where such statutes prevail, claims are 
not barred until such notice is given in strict com¬ 
pliance with the statutory requirements.^ ^ 

A statutory provision that the assignee, on peti¬ 
tion, may be authorised to advertise his notice to 
creditors to present their claims has been held not 
to make this the sole and exclusive method of noti¬ 
fication, but merely to provide an auxiliary to the 
other methods.^^ 

§315. Time of Presentation 

The time for presentation of claims Is generally fixed 
by statute or the assignment, and failure to present a 
claim in time will affect the right of the creditor to 
participate in dividends. 

The time within which the claim of a creditor 
must be filed is generally prescribed by statute,^ s 
or the instrument of assignment, and in some 
states a creditor must present his claim within 
the time allowed or be barred from participation 


81. Deposit Bank of Smiths Grove' 
V. Kirby, 194 S.W. 929, 175 Ky. 
700. 

82. Deposit Bank of Smiths Grove 

V. Kirby, supra—5 C.J. p 1267 note 
10 . 

Former statute construed.—^Dobyns 
V. Dobyns, 79 Ky. 95, 2 Ky.L. 274. 

83. Iowa.—In re Lewis Inv. Co., 89 
N.W. 218. 

Kan.—^Barton v. Sticher, 48 P. 920, 
5 Kan.App. 577. 

Ky.—Simmons v, Phelps, 12 Ky.Op. 
337. 

N.T.—^Matter of Carter, 47 N.Y.S. 
383, 21 App.Div. 118, affirmed 49 
N.E. 1094, 155 N.T. 627. 

5 C.J. p 1267 note 12. 

84. Ringenoldus v. Abresch, 96 N. 

W. 817, 119 Wis. 410. 


35. In re Lewis Inv. Co., (Iowa) 89 
N.W. 218—^Huiscamp v. Albert, 15 
N.W. 264, 60 Iowa 421—5 C.J. p 
1267 note 14. 

86 . Hazeltine v. McAfee, 48 P. 886, 
5 Kan.App. 119. 

87. In re Jones & Ricard, 166 N.W. 
742, 182 Iowa 1363. 

88 . Joel Bailey Davis Co. v. Au¬ 
gustus, 54 S.E. 985, 105 Va. 843. 

88 . Lathrop v. Specht, 172 N.W. 296, 
186 Iowa 225. 

90. Chandler v. Preston, 174 N.W. 
205, 207 Mich, 244. 

81. Lewis V. Hake, 42 Hun (N.T.) 
542. 

92. Snorgrass v. Hunter, (Mo.App.) 
283 S.W, 745. 

83. Matter of Elmer, 46 A. 206, 60 
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N.J.Bq. 343—5 C.J. p 1267 notes 
18, 19. 

94 . Matter of Gilbert, 9 Daly (N.T.) 
479. 

8a. Walker v. Milliken, 150 S.W. 71, 
150 Ky. 12, Ann.Cas.l914C 742—5 
C.J. p 1268 note 24. 

96. tJ.S.—^Pearpoint v. Graham, 
(Pa.) 19 F.Cas.No.10,877, 4 Wash. 
C.C. 232. 

Mass.—^Phenix Bank v. Sullivan, 9 
Pick. 410. 

5 C.J. p 1268 note 25. 

Where an assignment contains no 
limitation of the time for proving 
claims, and the estate has not been 
closed nor a dividend declared, delay 
in presenting claims does not affect 
their provability.—Gardiner v. Par- 
isons, 112 N.E. 958, 24 Mass. 347. 
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in dividends until after payment of all claims pre¬ 
sented within such time,9^ unless the time of pre¬ 
sentation has been extended by the court,in the 
exercise of its discretion,or a sufficient excuse 
for the delay in presentation is made,^ as where 
no notice or a defective notice was given.2 How¬ 
ever, where the statutes so provide, a creditor who 
establishes his claim after a dividend has been paid 
to other creditors is entitled to be placed on an 
equal footing with them and to have his propor¬ 
tion of the dividend already declared paid out of 
the surplus, if any, in the assignee's hands before 
declaration of any further dividend,^ and a credi¬ 
tor who has not presented his claim to the assignee 
is entitled to his pro rata dividend out of property 
which he has discovered and which was not ac¬ 
counted for by the assignee before distribution, 
the ratable proportion to be paid him being the 
same percentage as was paid other creditors who 
duly presented their claims, and any residue being 
equally divided among him and such others;^ and 
it has been held that, notwithstanding the statute 
requires presentation of claims within a certain 
time, a creditor who has not presented his claim 
within the time prescribed is entitled to present his 


claim thereafter and receive a dividend equal to 
that paid to other creditors if there is money or 
assets remaining in the hands of the assignee suf¬ 
ficient to make such payment.^ Under some stat¬ 
utes if more than a prescribed length of time has 
elapsed since the first publication of notice the court 
has no power to direct the assignee to pay any 
dividend to a creditor who did not present his claim 
in accordance with the notice.^ 

A failure to present the claim in time is not 
excused by the fact that it was in litigation dur¬ 
ing the statutory time for presenting,*^ or because 
the creditor had levied an execution on the as¬ 
signed property, which was held invalid,^ or on the 
ground that he was awaiting the result of a suit 
to avoid the assignment,^ or because the creditor 
was of opinion that he could make the amount of 
the claim out of security held by him.^O Also a 
creditor who sends his claim through the mails 
takes the risk of it not reaching the assignee with¬ 
in the time allowed by statute.^i 

A defective affidavit to a claim cannot be amend¬ 
ed after the expiration of the time allowed for 
the filing of claims so as to make it relate back to 


57. Mont.—State v. District Court 
of Xineteenth Judicial Dist. in and 
for Pondera County, 2S7 P. 523, 
74 Mont. 34. 

Pa.—Stover’s Petition, 32 Pa.Co. 342. 
5 C.J. p 1268 note 26. 

New Toxic cases 

(1) Under Debtor and Creditor L. 
§ 15 subd 7, as amended by D.(1914) 
c 360, as to assignments for benefit 
of creditors, a claim not presented 
in accordance with the notice sent 
out by the assignee, or within one 
year, is lost.—In re Victor, 166 N.T. 
S. 1012, 101 Misc. 308. 

(2) Where claims were presented 
to an assignee for the benefit of 
creditors in a more or less informal 
way within one year, formal proofs 
filed thereafter are to be regarded as 
amendments, and the claims allow¬ 
ed.—In re Victor, supra. 

5 C.J. p 1268 note 26 [b]. 

9S. Matter of Elmer, 46 A. 206, 60 
N.J.Eq. 343—5 C.J. p 1269 note 28. 

99. Anderson v. Vanrensselaer, 211 
S.W. 553, 184 Ky. 133—5 C.J. p 
1269 note 29. 

Discretion not abused 
Where in disregard of a court*s 
order directing claims to be proved 
and filed on or before a specified 
date, appellant, although a party to 
a suit for settlement of the assigned 
estate, did not present claims for 
nine years, and then without excuse 
for delay, the chancellor did not 
abuse his discretion in rejecting the 


claims.—^Anderson v. Vanrensselaer, 
211 S.W. 553, 184 Ky. 133. 

1. Scott V. Thomas, 62 N.W. 790, 94 
Iowa 442—5 C.J. p 1269 note 30. 

2. In re Elmer, 46 A. 206, 60 N.J. 
Eq. 343—5 C.J. p 1269 note 31. 

3. Farwell v. Meyers, 33 N.W. 760, 
66 Mich. 678. 

4. Van Keuren v. McLaughlin, 21 
N.J.Eq. 163. 

Discovery of mortgaged property 
When a creditor who has not pre¬ 
sented his claim to the assignee dis¬ 
covers that lands of the debtor not 
administered by the assignee have 
been conveyed by mortgage only, al¬ 
though by deed absolute on its face, 
such creditor is entitled to his pro 
rata dividend out of the value of the 
equity of redemption, as property 
found by him and not accounted for 
by the assignee before distribution.— 
Van Keuren v. McLaughlin, 21 N.J. 
Eq. 163. 

5. Carpenter v. Dick, 41 Ohio St. 
295, 297—5 C.J. p 1268 note 27 
Cc]. 

6. In Montana 

(1) Rev.Codes (1921) §§ 8632, 8635, 
relative to assignment for benefit of 
creditors, when construed together, 
mean that the court has power, up¬ 
on final settlement of the estate, to 
direct the assignee to pay a lawful 
creditor proportionate dividend, al¬ 
though claim was not presented in 
accordance with the assignee’s call, 

1392 


but has no power to direct payment 
of such dividend after a lapse of 
four months after first publication 
of notice.—State v. District Court 
of Nineteenth Judicial Dist. in and 
for Pondera County, 237 P. 523, 74 
Mont. 34. 

(2) Where a bank did not present 
its claim until two years and two 
months after the first date of publi¬ 
cation of notice to creditors, its 
claim was barred in view of Rev. 
Codes (1921) §§ 8632, 8635, particu¬ 
larly § 8635, providing that no claim 
is to be allowed after a lapse of 
four months from the first publica¬ 
tion date, and the court was with¬ 
out power thereafter to direct pay¬ 
ment.—State V. District Court of 
Nineteenth Judicial Dist. in and for 
Pondera County, supra. 

7. H. B. Clafiin Co. v. Kelley, 48 
N.E. 176, 169 Ill. 20, affirming 64 
I11.APP. 525. 

& Kean v. Lowe, 35 N.E. 350, 147 
Ill. 564, affirming 46 IlLApp. 650 
—5 C.J. p 1269 note 33. 

9- Moody V. Tempieman, 56 S.W. 
588, 23 Tex.Civ.App. 374. 

10 . Kean v. Lowe, 46 Ill.App. 650, 
affirmed 35 N.E. 350, 147 Ill. 564. 

Hi Iowa.—Conlee Lumber Co. v. 
Meyer, 38 N.W. 117, 74 Iowa 403— 
Smith V. Wheeler, 12 N.W. 626, 58 
Iowa 659. 

N.J.—^Ellison V. Lindsley, 33 N.J.Eq. 
258. 
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the time of filing.i2 

Creditors may, by laches, lose the right to assert 
their claims where the estate is closed.^^ 

Effect of res judicata. After a judicial finding 
that a claim is valid, the assignee has no right to 
resist payment on the ground that it was not filed 
in time.i4 

§316. Manner of Presentation 

Claims must be presented in the manner required by 
statute. 

Statutory requirements as to the manner of pre¬ 
sentation of a claim must be observed.^5 However, 
the courts construe the statutory requirements lib¬ 
erally by holding that a claim may be presented 
through the mail,i® and that the assignee may ac¬ 
cept service of a claim on his attorney.!*^ 

§317. Contest of Claims 

All parties In interest may contest claims. Creditors 
may, and the assignee may, and in a proper case should, 
and may be compelled to, contest a claim. 

Both at common law and under statute, all par¬ 
ties in interest have a standing to resist the allow¬ 
ance of claims under an assignments^ It is not 
only the right and privilege of the assignee to 
contest claims,!^ but it is his duty to do so, in case 
the claim is improper or has not been filed in 
time,20 and, on his refusal to do so, creditors have 
a statutory remedy in some jurisdictions for com¬ 
pelling a contest on his part^i So too any credi¬ 
tor, whether general or preferred, has a right to 
object to the allowance of a claim of another credi- 


tor,22 independently of the assignee,-^ in the ab¬ 
sence of statute to the contrary,unless he has 
refused to accept the assignments^ or is otherwise 
estopped.^® After going to trial on exceptions to 
a claim, claimant cannot object that his adversary 
had no standing to except to the claim, s 7 

§ 318. Allowance or Disallowance 

In the allowance of claims the assignee is bounds 
In the case of a common-law assignment, by the terms 
thereof, and by the statutory provisions applicable there¬ 
to. 

Under a common-law assignment the assignee, in 
the allowance of claims, is bound by the terms of 
the assignment. 2^ statutory power given to an 
assignee to adjust and allow demands against the 
estate of the assignor is a power to adjust accord¬ 
ing to law.29 Where exceptions are taken to the 
allowance of a claim, it should not be rejected on 
the exceptions alone, but the claimant should be 
required to set up his claim by appropriate plead¬ 
ings so that an issue may be made and a trial 
had.^9 Where the method of attacking a claim is 
prescribed by statute, such method must be fol¬ 
lowed,and the objections or exceptions must, 
to be of any avail, be filed within the time allowed 
by statute.92 

On the hearing of the contest, the validity of a 
lien given by the debtor in fraud of his creditors 
may be inquired into,^® as may also the question of 
usury, even though the point is made by one who 
is adjudged to have no valid claim but the as¬ 
signee has no power to disallow a valid claim on 
the ground that claimant has committed a fraud 


12. Hughes V. Potts, 87 S.W. 708, 
39 Tex.Civ.App. 179. 

13. Martin v. Price, 19 S.C.Eq. 412. 

14. Brooke v. King, 82 N.W. 1021, 
111 Iowa 607. 

15. Teague First State Bank v, Had¬ 
den, (Tex.Civ.App.) 158 S.W. 1168 
—5 C.J. p 1268 note 20. 

le. Matter of Wiltse, 25 N.T.S. 733, 
5 Misc. 105. 

17. Matter of Marley, 7 N.J.L.J. 48. 

18. McNamara v. Schwaniger, 49 
S.W. 1061, 20 Ky.L. 1667—5 C.J. p 
1269 note 39. 

19. Dreyfus v. Union Nat. Bank, 45 
N.E. 408. 164 Ill. 83, affirming 61 
Ill.App. 323—5 C.J. p 1269 note 40. 

20. In re Lounsberry, 226 N.W. 140, 
208 Iowa 596—5 C.J. p 1270 note 
41. 

21. Scott V. Chambers, 29 N.W. 94, 
62 Mich. 632. 

22. In re Wright, 38 A. 151, 182 Pa. 
90—5 C.J. p 1270 note 43. 

eO.J.S.-88 


Simple contract creditor may not 
attack the judgment as in fraud of 
creditors.—In re Wenger, 17 Pa.Co. 
203. 

23. In re Lounsberry, 226 N.W. 140, 
208 Iowa 596. 

Assignee not representative of credi¬ 
tors 

An assignee for the benefit of cred¬ 
itors was not, for the purpose of the 
objection the creditors filed to al¬ 
lowance of a certain claim, their rep¬ 
resentative.—^In re Lounsberry, 226 
N.W. 140, 208 Iowa 596. 

24. Under the Michigan statute the 
rights and remedies of a creditor to 
institute a contest are limited to his 
requesting and compelling the as¬ 
signee to do so.—Sweetzer v. Higby, 
29 N.W. 506, 63 Mich. 13. 

25. Patty V. Sherman City Bank, 
41 S.W. 173, 15 Tex.Civ.App. 475. 

26. Seiter v. Mowe, 55 N.E, 626, 182 
Ill. 351, affirming 81 IlLApp, 346 
—5 C.J. p 1270 note 46. 
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27. Crandall v. Carey-Lombard 
Lumber Co., 45 N.E. 988, 164 Ill. 
474. 

28. Oardiner v. Parsons, 112 N.E. 
958, 224 Mass. 347. 

29. Board St. Louis Public Schools 
V. Broadway Sav. Bank, 12 Mo.App. 
104, affirmed 84 Mo. 56—5 C.J. 
p 1270 note 48. 

30. Weller v. Hull, 74 S.W. 172, 24 
Ky.L. 2185—5 C.J. p 1270 note 49. 

51. Schutz V. Burgess, 110 S.W, 494, 
50 Tex.Civ.App. 249—5 C.J. p 1270 
note 60. 

32. In re Plankinton Bank, 91 N.W. 
112, 114 Wis. 582—5 C.J. p 1270 
note 51. 

33- Union Trust Co. v. Trumbull, 
(Ill.) 23 N.E. 355—5 C.J. p 1271 
note 56. 

54. Hill V. Cornwall, 26 S.W. 540, 
95 Ky. 612, 16 Ky.L. 97—6 C.J. 
I p 1271 note 67. 
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upon another creditor,®® and he need not, for the 
benefit of the estate of the assignor, plead limita¬ 
tions against a claim,®® 

§ 319. — Evidence 

A claimant has the burden of proving his claim by 
sufficient evidence. 

The burden of proving the claim is on claimant, 
and while the deed of assignment is prima facie 
proof of the existence and correctness of the debte 
named therein,28 as is also the verified claim prima 
facie evidence of its correctness under some stat¬ 
utes,2 9 a contested claim should be allowed only on 
the presentation of sufficient evidence.'*® Where 
the assignor, after assigning part of his fire in¬ 
surance policies to an assignee for the benefit of 
certain named creditors, assigned all of them to 
another creditor appointed attorney in fact to col¬ 
lect and distribute their proceeds, in an action by 
one of the named creditors against the attorney 
in fact for the amount due him it is improper to 
exclude from the evidence a judgment indicating 
that the amount realized on the policies assigned 
for the benefit of the named creditors was insuffi¬ 
cient to pay all of them in fulL*i 

§ 320. - Set-Off and Counterclaim 

A cross demand of an assignor, exceeding In amount 
the demand of a claimant, Is not a matter within the 
jurisdiction of an assignee. 

The assignee cannot rightfully entertain jurisdic¬ 
tion of a cross demand of an assignor exceeding 
in amount the demand of a claimant.'*^ 


§321. - Decision 

The decision of the assignee Is generally regarded as 
a judgment, and In some jurisdictions Is final unless an 
appeal is taken therefrom. 

While it is held that the allowance of a claim is 
equivalent to a judgment,*^ and that it merges 
the original demand to the extent that suit cannot 
thereafter be brought on it against the assignor,** 
it does not operate as a satisfaction of the claim 
or a segregation of any portion of the trust fund.*5 
The decision in adjusting claims against the estate 
is sometimes made final by statute, unless appealed 
from,*® although not in all jurisdictions.*'^ A judg¬ 
ment on objections by certain creditors and the 
assignee to the allowance of a claim, which sus¬ 
tained the objections is pro tanto the objecting 
creditors^ judgment with which the assignee cannot 
interfere.*® 

§ 322. -Proceedings to Enforce 

Where a creditor's claim has been rejected by the 
assignee, various methods are provided or recognized 
whereby the creditor may seek to compel allowance. 

Various methods have been provided or are rec¬ 
ognized whereby a creditor may seek to compel 
an allowance of a claim which has been rejected 
by the assignee for the benefit of creditors; in 
some jurisdictions the creditor may sue to compel 
him to allow it;*® in other jurisdictions he may 
bring a bill in equity against the assignee to deter¬ 
mine the validity of the claim;®® and in other ju¬ 
risdictions, a reference may be had to hear and 
determine the issues arising on the rejected claim.®^ 
Proceedings to secure the allowance of a claim 


as. Kohn V. Hine, 54 P. 117, 7 Kan. 
App. 776. 

36. Vandyke v. Webb, 152 N.T.S. 
508. 

37. Crandall v. Carey-Lombard 
Lumber Co., 45 N.E. 988. 164 Ill. 
474—5 C.J. p 1271 note 52. 

38. Ark.—Mandel v. Peay, 20 Ark. 
325. 

Mo.—Gates v. Labeaume, 19 Mo. 17. 
5 C.J. p 1271 note 53. 

Briam v. Sullivan, (Tex.Civ. 
App.) 66 S.W. 572—5 C.J. p 1271 
note 54, 

40. Gates V. Union Trust Co„ 90 N. 
W. 45, 130 Mich. 375—5 C.J. p 1271 
note 55. 

41. j. M. Radford Grocery Co. v. 
Ewingr, (Tex.Civ.App.) 66 S,W.(2d) 
344. 

42. Farmers* & Drovers’ Bank v. 
Babcock Hardware Co., 56 P. 1123, 
59 Kan. 779. 

43. Oberlin Loan, etc., Co. v. Kitch¬ 
en, 57 P. 494, 8 Kan.App. 445—5 
C.J. p 1271 note 66. 


44. Elsea V. Pryor, 87 Mo.App. 157 
—5 C.J. p 1271 note 67, 

45. Ill.—Danforth v. Stone. 128 Ill. 
App. 57. 

Mo.—^Babel v. Ransdell, (App.) 294 
S.W. 734. 

Suit for balance due 
As the allowance of a claim is not 
a satisfaction, the payee of a note 
after filing claim with the maker's 
assignee for creditors may sue one 
signing after execution to procure 
extension of time, after the sum 
allowed by and received from the as¬ 
signee has been credited on the note. 
—^Babel v. Ransdell, (Mo.App.) 294 
S.W. 734. 

46. Babel v. Ransdell, supra—5 C.J. 
p 1271 note 60. 

Claim adjudicated on first distribxu. 
tion 

A claim presented on a second dis¬ 
tribution is properly rejected when, 
having been presented at the first 
distribution, the claim was conclu¬ 
sively adjudicated,—^In re Loucks' 
Assigned Estate, 95 A. 716, 250-Pa. 
568. I 


Judgment of assignee as to pref¬ 
erences is not final, but may be re¬ 
viewed and controlled in the court 
where the assignment is pending.— 
Smith V. Egan, 80 Mo.App. 56. 

47. In niinods it is held that the 
county court has such equity juris¬ 
diction as to enable it to modify or 
vacate a final order dismissing a 
claim, after the term, without any 
formal bill or petition, but it can¬ 
not do so except for cause shown.— 
Weil V. Hart, 73 IlLApp. 364. 

48. In re Lounsberry, 226 N.W. 140, 
208 Iowa 596. 

49. Teague First State Bank v. 
Hadden, (Tex. Civ. App.) 158 S.W. 
1168. 

50. Osborn v. Caldwell, 21 A. 103, 17 
R.I. 196. 

51. Matter of Whitney, 128 N.T.S. 

1034, 144 App.Div. 117, appeal 

dismissed 96 N.E. 1134, 202 N.Y. 
580—5 C.J. p 1271 note 65. 

Reconsideration denied 
Reopening of proceeding in an as¬ 
signment for the benefit of creditors 
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may be maintained on an order to show cause 
against the assignee.52 By statute a judge may 
be disqualified to act on contested claims, when he 
is interested in the assigned estate as a creditor or 

otherwise.^2 

§ 323. — Review 

A decision allowing or disallowing a claim may be 
reviewed by way of appeal or error, as the statute may 
provide. 

In the matter of allowing and classifying claims 
the action of the assignee or of the court passing 
upon the claim may be reviewed through a pro¬ 
ceeding by way of appeal or error, as the statute 
may provide,prosecuted by the party aggrieved.^s 
When the jurisdiction of the higher court is strict¬ 
ly appellate^® and the contest is tried de novo^*^ 
so much of the record in the assignment proceed¬ 
ing as affects the controversy is brought up, and 
the court has no jurisdiction of a set-off in favor 
of the assignor.58 As in the original proceeding, 
secondary evidence is not admissible where primary 
evidence is obtainable.59 

Where the proceeding is in the nature of one in 
error, the reviewing court is not authorized to find 
or determine facts.^0 a claim which clearly states 
the nature and amount of the creditor’s demand is 
sufficient on an attack for the first time in the high¬ 
er court,®^ 

An appeal is not terminated by the rendition of 
judgments in independent suits on the notes which 
form the basis of the claim,®^ 

Notice of appeal. Where a reversal would ad¬ 
versely affect the rights of creditors whose claims 

for reconsideration of a claim is 
properly denied where the sum 
claimed was small, claimant had not 
shown that a conditional sales ag’ree- 
ment was properly recorded, and had 
failed to present its proof at a hear¬ 
ing before a referee.—In re Jamaica 
Apothecary, 283 N.T.S. 482, 246 App. 

Div. 636. I 

52. In re Tri-State Wholesale Gro¬ 
cery Co., 220 N.W. 483, 53 S.D. 253. 

53 . Hawley v. Baldwin, 19 Conn. 

584—^English v. Smith, 13 Conn. 

221—Stoddard v. Moulthrop, 9 
Conn. 502. 

54. Kan.—^American Nat Bank v. 

Branch, 45 P. 88, 57 Kan. 27. 

Mich.—^Dupont v. McCorkle, 43 N.W. 

582, 76 Mich. 676. 

Mo.—^Nanson v. Jacob, 6 S.W. 246, 

93 Mo. 331, 3 Am.S.R. 531. 

Or.—^Mitchell v. Powers, 21 P. 451, 

17 Or. 491. 


have been allowed, service of notice of appeal 
from a judgment denying an application for an 
order directing the assignee to recognize a claim is 
essential to the jurisdiction of the appellate court.®^ 
If the notice in such case is not addressed to the 
objectors to the claim, it is fatally defective.®^ 

§ 324. - Costs 

A creditor successfully attacking a claim may be en¬ 
titled to costs and attorney’s fees. 

It has been held that, where a creditor success¬ 
fully attacks claims against the assigned estate, 
he should be allowed his costs and reasonable at¬ 
torney’s fees out of the funds in the hands of the 

assignee.^5 

§ 325. Distribution in General 

Funds derived from the sale of assets of assigned es¬ 
tates must be distributed among the creditors by the as¬ 
signee; a court order is necessary where a court has. 
supervisory Jurisdiction over assigned estates. 

It is the duty of the assignee to distribute the 
funds derived from the sale of assets of the as¬ 
signed property among the creditors of the estate^® 
within the time prescribed by statute.^^ Even 
where the deed gives the assignee discretion to 
make a pro rata distribution at his option it is not 
an arbitrary discretion and it is the duty of the 
assignee to exercise discretion if it is proper to 
be done.^5 However, under a statute vesting the 
court with supervisory jurisdiction over an assigned 
estate, claims against an assigned estate should be 
paid by the assignee only on direction of the 
court,and this order of the court should not 
be made until after the expiration of the time al¬ 
lowed by statute for the presentation and filing of 

63. In re Lounsberry, 226 N.W. 140„ 
208 Iowa 696. 

If assignee only defends, and other- 
creditors do not appear and object 
to allowance of a claim, notice of' 
appeal to assignee for creditors’ ben¬ 
efit only, by a creditor disallowed 
his claim, would have been sufficient. 
—In re Lounsberry, 226 N.W. 140, 
208 Iowa 596. 

64. In re Lounsberry, supra. 

65. Martin Browne Co. v. Morris,. 
42 S.W. 423, 1 Ind.T. 495—5 C.J. 
p 1272 note 69. 

66 . In re Barnes, 35 N.E. 653, 140^> 
N.T. 468—In re Dean, 86 N.T. 398. 
—5 C.J. p 1272 note 80. 

67. In re Murdoch, 31 S.W. 942, 129'* 
Mo. 488. 

68 . Dobbins v. Porter, 38 Ga, 167.. 

69. Clendenning v. Perrine, 49 N.W. 
334, 32 Neb. .156—5 C.J. p 1272; 

I note 82. 


Wash.—^Roberts v. Sabin, 44 P. 108, 
14 Wash. 35. 

5 C.J. p 1272 note 71. 

55k Dewee's Appeal, 2 Penp.(Pa.) 
247. 

56. Kohn V. Hine, 54 P. 117, 7 Kan. 
App. 776—5 C.J. p 1272 note 73. 

57. Crandall v. Carey-Lombard 
Lumber Co., 45 N.E. 988, 164 Ill, 
474. 

58. Farmers’ & Drovers’ Bank v. 
Babcock Hardware Co., 56 P. 1123, 
59 Kan. 779. 

59. Real Estate Sav. Inst. v. Fish¬ 
er. 9 Mo.App. 693—5 C.J. P 1272 
note 76. 

60. Forncrook Mfg. Co. v. B. T. Bar- 
num Wire, etc., Works, 29 N.W. 
537, 63 Mich. 195. 

61. Fosdyke v. Nixon, 8 N.E. 11, 107 
Ind. 138. 

62L Security Inv. Co. v. Richmond 
Nat. Bank, 49 P. 521, 68 Kan. 414— 
5 C.J. p 1272 note 79. ^ 
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claims, although it may be made without any for¬ 
mal application thereforJi Distributicm by agree¬ 
ment with all the creditors and parties in interest 
is effective without an order of court .^2 ^ credi¬ 
tor of one making a common-law assignment 
agrees, by his becoming a party to the assignment, 
to participate in the distribution of the property in 
accordance with the terms of the assignments^ 
Creditors who refuse to join in a composition which 
the other creditors enter into are entitled only to 
the dividends they and the other creditors would 
have received if the composition had not been 
madeS^ 

§ 326. Priorities in General 

In general the fund is distributed ratably after pay¬ 
ment of expenses of the assignment. 

The general rule for the distribution of the as¬ 
signed estate to creditors is that the fund shall be 
applied to all just debts ratably,^5 unless a creditor 
has waived his right to his pro rata share,76 after 
the payment of the expenses of the assignment 
(infra § 331), although the assignment contains 
no provision to that effect,77 and that a creditor 
who holds no prior lien, and has no valid pref¬ 
erence under statute or the deed of assignment is 
not entitled to priority over other creditors.78 A 
trustee is not entitled to the exclusive privilege of 
having the debts of the assignor, for which he is 
bound as surety, paid in full before the other cred¬ 
itors are allowed to participate.79 A nonconsent¬ 
ing creditor’s interest in the assigned property ex¬ 
tends only to such balance as may remain after the 
claims of the consenting creditors have been paid 


in full and proper costs of administration have been 
paid.66 Where an assignor after assigning part of 
his fire insurance policies for the benefit of certain 
named creditors assigns all of them to another cred¬ 
itor as attorney in fact to collect and distribute 
the proceeds, if the amount received on the policies 
assigned for the benefit of the named creditors is 
insufiicient to pay them in full they are entitled only 
to a pro rata part of the money.61 

§ 327. Preferences in Assignment 

A valid preference in an assignment makes ft neces¬ 
sary to pay the preferred creditors in the order pre¬ 
scribed by the assignment. 

Where valid preferences are created in an as¬ 
signment executed in a jurisdiction which permits 
such preferences, the claims of creditors so pre¬ 
ferred should be paid in the order prescribed by 
the assignment although the payment of claims in 
the prior preferred class or classes leaves no as¬ 
sets for creditors subsequently preferred.62 A val¬ 
id preference in a deed of assignment will be given 
effect when the assignment has been accepted by 
the other creditors.63 The creditors in the par¬ 
ticular preferred class share in the distribution pro 
rata, and not in the order in which their names 
appear on the list.64 The fact that a preference 
is void does not prevent a preferred creditor from 
sharing pro rata in the distribution,65 but the cred¬ 
itor may be compelled to refund any excess that 
he may have received, above his proportionate 
share, for the benefit of other creditors.66 While 
pa 3 mient by the assignee in good faith of a valid 
preferred debt may be sustained, although the as- 


70. Union Nat. Bank v. Doane, 29 
N.E. 906, 140 Ill. 193—5 C.J. p 
1272 note 83. 

71. In re Hooker, 39 N.W. 662, 75 
Iowa 377. 

72. Cal.—^^loran v. Mclnerney, 61 P. 
575. 129 Cal. 29. 

Pa.—Matter of Latimer, 2 Ashm. 520. 
Wis.—Corbett v. Joannes, 104 N.W. 
69, 125 Wis. 370. 

73. Gardiner v. Parsons, 112 N.E. 
958, 224 Mass. 347, 

74. Matter of Orsor, lO Daly (N.T.) 
26. 

75. Ark.—^Williams v. Longan, 199 
S.W. 79, 133 Ark. 554. 

Conn.—Wilkins v. Barnes, 148 A. 132, 
110 Conn. 379. 

6 C.J. p 1273 note 93. 

Creditors’ committee, as trustees 
for creditors, is under duty to collect 
assets and distribute proceeds rata¬ 
bly amon^ them.—Wilkins v. Barnes, 
148 A. 132, 110 Conn. 379. 

Pailnre to present claim 

The right of holders of notes of 


insolvent debtor to pro rata share 
is not prejudiced hy failure of debt¬ 
or’s trustee, who was indorser, to 
present claims in suit hy other cred¬ 
itors.—May V. Pikeville Nat. Bank, 
291 S.W. 768, 218 Ky. 575. 

One to whom a debtor assigns a 
claim to collect and pay proceeds to 
named creditors is liable to a credi¬ 
tor only for his proportional share 
of amount collected, if collection is 
less than claims of all such credi¬ 
tors.—Williams V. Longan, 199 S.W. 
79, 133 Ark. 554. 

76. Wilkins v. Barnes, 148 A. 132, 
110 Conn. 379. 

Creditor’s agreement with oredl- 
tors’ committee to withdraw claim 
[for reasonable time is not a waiver 
of right to share equally with other 
creditors.-Wilkins v. Barnes, 148 A. 
132, 110 Conn. 379. 

77. Lindsay v. Guy, 15 N.W. 181, 57 
Wis. 200. 

78. Ky.—^Henry v. Smith, 6 Ky.Op. 
278. 
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Miss.—Antignance v. Georgia Cent. 

Bank, 26 Miss. 110. 

5 C.J. p 1273 note 96. 

79. Steele v. Steele, 2 Ky.Op. 398. 

80. Schumacher Co. v. McLane, 
(Tex.Civ.App.) 89 S.W. (2d) 477. 

81. J, M. Radford Grocery Co. v. 
Ewing, (Tex.Civ.App.) 66 S.W.(2d) 
344. 

82. Matter of Sisson, 12 N.Y.S. 820, 
59 Hun 330—5 C.J. p 1273 note 99. 

83. H. B. Cartwright & Bro. v. Unit¬ 
ed States Bank & Trust Co., 167 
P. 436, 23 N.M. 82. 

84. Bank of Commerce v. Bland, 41 
S.W. 762, 64 Ark. 226. 

85. White v. Cotzhausen, (Ill.) 9 S. 
Ct. 309, 129 U.S. 329, 32 L.Ed. 677 
—Comer v. Tabler, (C.C.Tenn.) 44 
P. 467. 

86 . Ala.—^Rochester v. Armour, 8 
So. 780, 92 Ala. 432, following Holt 
V. Bancroft, 30 Ala. 193. 

Ill.—Preston v. Spaulding, 10 N.E. 
903, 120 111. 208. 
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signment is subsequently set aside as fraudulent,87 
a preferred creditor may lose his right by failing 
to insist on it,8 8 or by an admission in a pleading 
that he stands on the same footing with other 
creditors.89 

§ 328. Statutory Preferences 

a. Debts due United States 

b. Debts due from assignor in fiduciary 

capacity 

a. Debts Due United States 

statutory provisions require that debts due the 
United States receive priority of payment. 

Where a debtor makes a general assignment, 
claims due the United States are entitled to priority 
of payment by force of the federal statute of 
March 3, 1797,and this priority can not be de¬ 
feated by a state law giving priority to other 
creditors.^ 1 The assignment must be general, and 
not a partial assignment,^^ but the right to priority 
is not defeated by the omission of a small portion 
of the property by mistake,93 or to evade the act,84 
or the assignment of all the property by different 
assignments and the assignment need not be for 
the benefit of all creditors.^® An assignment is 
not involuntary because in consideration therefor a 
creditor gave up his intention to levy on the prop- 
crty.37 The priority extends to all classes of debts, 
whether liquidated or unliquidated, joint or several, 
legal or equitable.98 The assignment by partners 
of all their effects for the payment of their debts, 
for which the partnership property is inadequate, 
is such an act of insolvency as will give preference 


to claims of the United States but this is not 
true of an assignment of firm property and the 
property of only one of the partners.^ Govern¬ 
ment demands against national banks, however, are 
not within the statute,^ and the priority of claims 
due the United States does not impair any general 
or specific lien on the debtor's property, existing 
at the date of the assignment.8 The United States 
may waive its right of priority by failing to present 
its claim before the final settlement of the estate.^ 

b. Debts Due from Assignor in Fiduciary Ca¬ 
pacity 

Debts owed by the assignor In a fiduciary capacity 
are given preference by statute in some jurisdictions. 

Debts owing by the assignor as guardian or in 
any other fiduciary capacity must be paid in full 
before general creditors receive anything, under 
some statutes,^ which are applicable to debts con¬ 
tracted prior to their passage, where the assign¬ 
ment was made thereafter.® 

§ 329. -Taxes 

statutory provisions generally give state claims for 
taxes priority over other claims. 

Generally, debts due to the state are given pri¬ 
ority by statute, in the distribution of the estate 
of an insolvent, over debts due private individuals,*^ 
or before paying the expenses of administration;® 
The statutory rules in many jurisdictions is that 
taxes legally assessed on assigned property are a 
preferred claim, and must be paid by the assignee 
before making dividends to the creditors;® but in 
the absence of such a statute a claim for taxes is 


87. Knower v. Central Nat. Bank, 
27 N.E. 247, 124 N.Y. 552, 21 Am. 

S.R. 700—5 C.J. p 1273 note 3. 

88. Anheuser-Busch Brewing Assoc, 
v. Morris, 53 N.W. 1037, 36 Neb. 31 
—5 C.J. p 1273 note 4. 

89. French v. Townes, 10 Gratt.(51 
Va.) 513. 

90. Allen v. U. S., (Ct.Cl.) 17 Wall. 
(U.S.) 207, 21 Lr.Ed. 553—U. S. v. 
North Carolina State Bank, (N.C.) 
6 Pet.(U.S.) 29, 8 L.Ed. 308—5 C. 
J. p 1274 note 6. 

91. Field V. U. S., (La.) 9 Pet.(U. 
S.) 182, 9 L.Ed. 94—U. S. v. Dun¬ 
can, (C.C.I11.) 25 F.Cas.No.15,003, 
4 McLean 607, 12 Ill. 627. 

92. U. S. V. Howland, (Mass.) 4 
Wheat.(U.S.) 108, 4 L.Ed. 526— 
65 C.J. p 1370 note 47. 

93. U. S. V. Langton, (C.C.Mass.) 26 
P.Cas.No.15,560, 5 Mason 280. 

94. U. S. V. Marshall of District of 
North Carolina, (C.C.N.C.) 26 F. 


Cas.No.15,727, 2 Brock. 488—65 C. 
J. p 1370 note 49. 

95. U. S. V. U. S. Bank, 8 Rob.(La.) 
262—65 C.J. p 1370 note 50. 

96. U. S. V. Mott, (aC.N.Y.) 27 F. 
Cas.No.15,826, 1 Paine 188. 

97. U. S. V. Mott, supra. 

98. U. S. V. Barnes, (N.Y.) 31 F. 
705, 24 Blatchf. 466—5 C.J. p 1274 
note 8. 

99. U. S. V. Shelton, (D.C.Mich.) 27 
F.Cas.No.16,272, 1 Brock. 517. 

1. U, S. V. Couch, (C.C.N.Y.) 25 F. 
Cas.No.14,874. 

2. Cook County Nat. Bank v. U. S., 
(Ill.) 2 S.Ct 561, 107 U.S. 445, 27 
L.Ed. 537—5 C.J. p 1274 note 9. 

3. Brent v. Washington Bank, (D. 
C.) 10 Pet.(U.S.) 596, 9 L.Ed. 547— 
5 C.J. p 1274 note 10. 

4. U. S. V. Murphy, (C.C.Ind.) 15 F. 
589, 11 Biss. 415. 

5. St. Catherine's Cemetery v. Fi¬ 
delity Trust Co., 154 S.W. 29, 152 
Ky. 797—5 C.J. p 1276 note 37. 
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TTnder former Kentucky statutes, 
preference was given to a fiduciary 
debt only where the assignor was* a 
trustee under a trust created by deed 
or will.—Calloway v. Calloway, 39 

5. W. 241, 19 Ky.L. 870—Finnell v, 
Higginbotham, 29 S.W. 740, 97 Ky. 
21, 16 Ky.L. 758—Chanslor v. Chans- 
lor, 11 Bush 663. 

6. Wesier v. Muir, 45 S.W. 512, 103 
Ky. 499, 20 Ky.L. 179. 

7. Seay v. Rome Bank, 66 Ga. 609. 

8. In re Milwaukee Sheep & Wool 
Co., 202 N.W. 693, 186 Wis. 320. 

9. Iowa.—^Brooks v. Eighmey, 5 N. 
V/. 174, 53 Iowa 276. 

Wis.—In re Riddell, 67 N.W. 1136, 
93 Wis. 564. 

5 C.J. p 1274 note 15. 

Necessity of filing claim for taxes 
Under some statutes to entitle tax 
lien to priority certified copy of 
claim must be filed in county where 
debtor resides.—^In re Assignment, 15 
Pa.Dist 64. . 
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not entitled to a preference over the other debts 
of tlie assignor.!® If state claims are not expressly 
preferred by statute, any priority they may have 
at common law is defeated by an assignment and 
transfer for the benefit of creditors.!! 

A county is not entitled to a preference for de¬ 
linquent personal taxes against the assets of a 
partnership when the sheriff has failed to execute 
the tax warrants.!^ 

A city, when acting as a sovereign power, being 
entitled to priority of payment of taxes, is entitled 
to priority of payment of a claim for a sales tax 
collected by a vendor from purchasers, as against 
the contention that, on collection by the vendor, 
the moneys lost identity as tax funds and repre¬ 
sented an ordinary debt owing from the vendor as 
agent to the city as principal, for which the city 
would have only a general ciaim.!^ 

A statutory provision giving taxes priority has 
been held not to apply where a chattel mortgagee 
has the first lien on the property and the taxes in 
controversy were never a lien on it.!^ 

§ 330. -Wages, Supplies, and Materials 

Claims for wages, or for supplies and materials fur¬ 
nished, are generally given priority by statute. 


In many jurisdictions the wages or salaries due 
to employees of the assignor at the time of the 
execution of the assignment are given priority by 
statute.!^ These statutes are not retroactive so 
as to apply to wages earned prior to their pas¬ 
sage,!® or to prior assignments ;!7 and where, while 
wages are being earned, the statute is amended, 
and thereafter the assignment is made, the em¬ 
ployee’s rights are determined by the statute as 
amended.!® A statute requiring that in all as¬ 
signments wages and salaries shall be preferred 
is to be read in connection with the instrument of 
assignment, and does not require that the instru¬ 
ment itself shall make the preference.!® While 
this right of priority is assignable and may be en¬ 
forced by an assignee of the laborer’s claim in some 
jurisdictions,20 although not in all,2! it does not, 
in the absence of a statute making it a lien,22 con¬ 
stitute a lien, nor is it enforceable against other 
than general creditors; the preference is subordi¬ 
nate to the claims of creditors holding valid prior 
liens,23 as well as to the expenses of the assign- 
ment.24 The question as to whether a claim is en¬ 
titled to preference as being for labor is to be 
determined by the court having jurisdiction of the 
assignment,®® and the claimant has the burden of 
showing to the court that his claim comes within 


10 . Mich.—Lyon v. Tax Receiver, 17 
N.W. S39, 52 Mich. 271. 

N.Y.—Matter of De Frece, 26 N.T.S. 
866 , 6 Misc. 274. 

11. Md.—State v. State Bank, 6 Gill 
& J. 205, 26 Am.D. 561 and note. 

Miss.—^Metcalfe v. Merchants, etc., 
Bank, 41 So. 377, 89 Miss. 649. 

5 C.J. p 1274 note 14. 

IS. Bachman-Wise Motor Co. v, Co¬ 
manche County, 54 P.(2d) 965, 143 
Kan. 346. 

13. In re Rockaway Paint Centre, 
291 N.T.S. 341. 

14. In re Cutler & Horgen, 234 N.W. 
238, 213 Iowa 983, modified on 
other grounds and rehearing de¬ 
nied 238 N.W. 80, 213 Iowa 983. 

15. Ind.—^Tell City Nat. Bank v. 
Wischer, 168 N.B. 595, 90 Ind.App. 
161. 

Iowa.—In re Brady, 249 N.W. 344, 
216 Iowa 320. 

5 C.J. p 1274 note 18. 

In Peamsylvania where fund for 
distribution did not arise from sale 
of property used in and about busi¬ 
ness in which assignor was engaged, 
claim for wages is not entitled to 
preference.—^Decker's Est., 20 Pa.Co. 
318. 

Wa^es earned. prior to giving of 
warehonse receipts 
A bank taking warehouse receipts 


on apples of insolvent firm in as¬ 
signee’s hands holds a lien subject to 
prior application of proceeds to pay 
laborers for harvesting apple crop. 
—Tell City Nat, Bank v, Wischer, 
168 N.E. 595, 90 Ind.App. 161. 
Preference for liaUted amount 

(1) The Indiana statute in so far 
as it attempted to distinguish be¬ 
tween mechanical or manual labor 
and other forms, giving to the for¬ 
mer a full preference and the latter 
only a preference up to a certain 
amount, has been held unconstitu¬ 
tional.—^McErlain v. Taylor, 192 N.E. 
260, 207 Ind. 250. 

(2) Claims fer wages in Indiana 
are, therefor, controlled by the pro¬ 
vision making such claims preferred 
up to the amount of fifty dollars, 
any balance remaining due after 
such payment being treated as a 

I general claim.—Stoy v, O’Dell’s Es- 
jtate, (Ind.App.) 196 N.E. 132. 

Te. In re Scott, 42 N.E. 1079, 148 
N.Y. 588—5 C.J. p 1275 note 19. 

17. Allen’s Est, 2 Pa.Dist 87, 23 
Pittsb.Leg.J.(N.S.) 81. 

18. Winter v. Howell, 58 S.W. 691, 
109 Ky. 163, 22 Ky.L. 697. 

19. Roberts v. Tobias, 23 N.B. 1105, 
120 N.Y. 1—^Richardson v. Thurber, 
11 N.E,. 133, 104 N.Y. 606—Burley 
V. Hartson, 40 Hun 121, affirmed 16 
N.E. 684, 109 N.Y. 656. 
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2a Smith V. Egan, 80 Mo.App. 66— 
Palconio v. Larsen, 48 P. 703, 31 
Or. 137, 37 L.R.A. 254—5 C.J. p 
1275 note 22. 

21. Ill.—Beifeld v. International Ce¬ 
ment Co., 79 IlLApp. 318. 

Pa.—In re Fair Hope North Savage 
Fire Brick Co., 38 A. 619, 183 Pa. 
96. 

5 aj. p 1275 note 23. 

22 . Construction of statute 

(1) Under St §§ 2487, 2488, giving 
to employees of an assignor for cred¬ 
itors a lien superior to the assign¬ 
ment, such lien is limited to the 
wages for six months before the as¬ 
signment, as against a prior mort¬ 
gage; hut, as against subsequent 
mortgages, a superior lien exists for 
the whole amount due the employees; 
as such.—Winter v. Howell, 58 S.W. 
591, 109 Ky. 163, 22 Ky.L. 697. 

(2) A laundry is not a “manufac¬ 
turing establishment,” within the 
meaning of such statute, so as to en¬ 
title employees in such laundry to a 
lien for wages.—Muir v. Samuels, 62‘ 
S.W. 481, 110 Ky. 605, 23 Ky.L. 14. 

23. Tell City Nat. Bank v, Wischer,. 
168 N.E. 595, 90 Ind, 161—6 CJ. p. 
1275 note 25. 

24. Shull V. Fontanet Co-Op. Min. 
Assoc., 26 N.E. 790, 128 Ind. 331— 
5 C.J. p 1275 note 26. 

25. Clark’s App., 59 N.W. 160, lOQt 
Mich. 448. , 
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the statute.26 To become entitled to priority, claim¬ 
ant must show not only that all statutory condi¬ 
tions precedent, such as giving notice of the claim, 
have been complied with,27 but also that his serv¬ 
ices were of such a character and the relation be¬ 
tween him and the assignor was of such a nature 
as to bring the claim within the statute, such stat¬ 
utes being generally construed to embrace only the 
relation of master and servant, or employer and 
employee, and not that of independent contractor. 

Effect of promissory note for wages. The pref¬ 
erence granted to wages is not nullified by the fact 
that the assignor has given the employee a promis¬ 
sory note for the amount due,^^ unless the em¬ 
ployee in accepting the note intended to convert 
the indebtedness against his employer into a loan. 

Time when wages must he earned or due. The 
statutes usually limit the preferred claim for wages 
to such wages as have accrued within a certain 
period of time prior to the assignment,and are 
construed to give no priority to claims for wages 
earned after the assignment.32 However, an em¬ 
ployee of the assignor whose wages are unpaid at 
the time of the assignment is entitled to a prefer¬ 
ence, although he ceases to be an employee before 
the execution of the assignment ;3 3 but the wages 
must be owing to him at the date of the assign- 
ment.34 

Supplies and materials. Some statutes provide 
•that persons furnishing supplies and materials to 


a manufacturing establishment shall have a lien on 
the property involved in such business. Under 
such statutes the lien comes into operation at the 
time of the assignment and it may be enforced 
either by suit or by filing a claim and becoming en¬ 
titled to priority.35 

§ 331. Expenses of Assignment and Adminis¬ 
tration 

Costs and expenses of assignment and admintstrati'on 
of the estate must be paid before other claims. 

The costs and expenses incurred by the assignee 
in the administration of his trust must be paid out 
of the assigned assets in preference to all other 
claims, for there are no clear assets subject to dis¬ 
tribution until the proper expenses of administra¬ 
tion are paid.36 The expenses of administration 
take precedence over the claims of secured credi¬ 
tors, including mortgagees,37 and, under some stat¬ 
utes, over claims for labor performed prior to the 
assignment.38 However, expenses incurred under 
an agreement with certain creditors that they shall 
bear them are not payable out of the assigned es- 
tate.33 

§ 332. Partnership and Individual Creditors 

Where assignments are made by a partnership and 
by the individual partners, firm assets must be used 
first to pay firm creditors, and individual assets to pay 
individual creditors, a surplus of either assets being then 
used to supply the deficiency, if any. In the other. 


as. Matter of Fo-wler, 60 N.T.S. 545, 
29 Misc. 425. 

27. Robert’s App., 5 A. 618, 110 Pa. 
325—5 C.J. p 1276 note 29. 

.28. Wolf V. Railway List Co., 205 
IlLApp. 473—5 C.J. p 1275 note 30. 
A csivil engineer by profession, em¬ 
ployed as associate editor to prepare 
scientific articles for publication is 
not a laborer or servant.—^Wolf v. 
Railway List Co., 205 IlLApp. 473. 

Commissions are wagres, and as 
such may be preferred.—^Baltimore 
Trust Co. V. Rowe, 118 A. 405, 141 
Md. 155—5 C.J. p 1275 note 30 [b]. 
Claims held not entitled to prefer¬ 
ence 

A person who is stockholder, di¬ 
rector, and bookkeeper, and one who 
is stockholder, president, and gener¬ 
al. manager or superintendent of a 
corporation, are not operatives with¬ 
in the statute.—In re Assignment of 
Fairview Glass Co., 9 Ohio N.P.CN. 
S.) 157—5 C.J. p 1275 note 30 [g]. 

28. In re Scott, 42 N.E. 1079, 148 N. 
T. 588—Strauss v. Morrison, 150 
N.T.S. 587. 165 App.Div. 163. 

.30. In re Heath, 11 N.T.St 627, 46 
Hun 114. 


31. Falconio v. Larsen, 48 P. 703, 
31 Or. 137, 37 L.R.A. 254—5 C.J. p 
1276 note 33. 

32. Haw v. Burch, (Iowa) 77 N.W. 
461. 

33. N.T.—In re Scott, 42 N.B. 1076, 
148 N.Y. 588—In re Heath, 46 Hun 
114, 11 N.T.St 627. 

Pa.—^In re Thompson Glass Co., 40 A. 
526, 186 Pa, 383. 

34. Spencer v. Hodgman, 11 N.T.S. 
241, 57 Hun 490—5 C.J. p 1276 note 
36. 

35. Hall V. Guthrie, 103 S.W. 721, 
31 Ky.L, 801—5 C.J. p 1277 note 
40. 

36. U.S.—^Armstrong v. Lone Star 
Refining Co., (C.C.A.Kan.) 20 F. 
.(2d) 625. 

Ky.—Steele v. Steele, 2 Ky.Op. 398. 
Pa.—^In re Bankers Trust Company, 
20 Pa.Dist & Co. 425. 

5 C.J. p 1277 note 42. 

TTnpaid expenses of trusteeship 
should be paid by receivers before 
distribution,—^Armstrong v. Lone 
Star Refining Co., (C.C.A.Kan.) 20 F. 
(2d) 625. 


Furnishing material to operate busi¬ 
ness 

Person furnishing crude oil to re¬ 
fining company . being operated un¬ 
der a so-called trust agreement for 
the benefit of creditors is entitled to 
a preferred claim for value thereof 
as expense of administering the 
trust.—Armstrong v. Lone Star Re¬ 
fining Co., (C.C.A.Kan.) 20 F.(2d) 
625. 

Attorney’s fees 

Attorney for assignee of golf and 
county club which made a general 
assignment for the benefit of credit 
tors is not entitled to additional 
compensation for services rendered 
to assignee where the sum of five 
hundred dollars received by attorney 
was adequate compensation.—^In re 
General Assignment for Benefit of 
Creditors of Spring Hill Golf and 
County Club, 282 N.T.S. 590, 

37. Ky.—^Loth v. Carty, 4 S.W. 314, 
85 Ky. 691, 9 Ky.L. 131. 

Wash.—Thompson v. Sines, 51 P. 
474, 18 Wash. 359. 

38. Shull V. Fontanet Co-Op. Min. 
Assoc., 26 N.E. 790, 128 Ind. 331. 

38. Ponvert v. Belmont, 42 N.T.Su- 
per. 531. 
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Where both the partnership and the individual 
partners make assignments for the benefit of credi¬ 
tors, the partnership assets are to be first applied 
to the payment of dividends to partnership credi¬ 
tors, and the assets of the individual partners are 
to be first applied to the payment of dividends to 
their individual creditors.^® This rule of distribu¬ 
tion applies whether the assignment of firm and 
individual assets is joint or several,and where 
there are, in form, two assignments, but the as¬ 
signees and the creditors are the same, a probate 
court administering them may treat the two as 
one where necessary for the adjustment of con¬ 
flicting claims.'^^ if there is a surplus of partner¬ 
ship assets, or of individual assets after paying the 
debts for which such assets are primarily liable, 
such surplus must be applied to any deficiency in 
the assets of the other class.^^ 

Where a firm has been changed by the withdraw¬ 
al of partners, an assignment by the firm as last 
constituted, expressly for the benefit of its credi¬ 
tors, confers no rights on the creditors of the for¬ 
mer firm.^^ 

§ 333. Claims of Creditors Augmenting As¬ 
sets 

Creditors discovering additional assets of the estate 
are entitled to a preference In the payment of their 
claims. 

A creditor of an assigned estate who has, by the 


exercise of superior diligence, discovered and un¬ 
covered property and has thus enlarged the fund 
is entitled to a preference over other creditors 
but he cannot by successfully assailing the claim 
of one preferred creditor become substituted to the 
preference defeated and thus displace other pre¬ 
ferred claims.46 It has been held that certain credi¬ 
tors who, acting with the assignee, successfully 
contest a claim against the estate do not thereby 
acquire any right of preference as against other 
creditors.'*'^ The fact that a trust, repudiated by 
the assignee after he had accepted and had taken 
possession of the property, is established, and the 
fund for creditors secured on a bill filed by only 
part of the creditors, gives them no right to be 
paid to the exclusion of the other beneficiaries of 
the fund.^^ The advancement of money by a cred¬ 
itor to preserve the property does not entitle him to 
be paid in advance of other creditors.^^ 

§ 334. Trust Funds and Fiduciary Relations 

Claims to special deposits or trust funds are superior 
to claims of a general creditor. 

The equitable right to follow a special deposit or 
trust fund into the hands of the assignee as being 
a claim superior to that of a general creditor un¬ 
der the assignment is well recognized.^O Some de¬ 
cisions, however, limit the doctrine to cases where 
the identical property or its proceeds can be 
traced,while others hold that either the identi- 


40. Peters v. Bain, (Va.) 10 S.Ct. 
354, 133 U.S. 670, 33 L.Ed. 696—5 
C.J. p 1277 note 46, 

Pixm and Individtial assignment "by 
surviving partner 
Where an assignment for the bene¬ 
fit of creditors is made by the sur¬ 
viving partner individually and as 
surviving partner, the estate of the 
deceased partner being insolvent, the 
holders of a note executed by the de¬ 
ceased partner to the order of and 
indorsed by the surviving partner, 
given in exchange for two notes of 
like amount of the holders, which 
were used in raising money for the 
firm, one of which was taken up by 
the makers after the death of the 
deceased partner, share in the part¬ 
nership fund only as to the amount 
paid in taking up such note.—Col¬ 
well V. Weybosset Nat. Bank, 16 A. 
80, 17 A. 913, 16 R.I. 288. 

The fact that the individual part¬ 
ner is a creditor of the firm does not 
orive the creditors of such partner 
the right to share in the firm assets 
Drier to the payment of the partner- j 
ship debts in full.—^Houseal's App., 
^5 Pa. 484^—Calhoun v. Greenwood 
Sank, 20 S.E. 153, 42 S.C. 357. 

Where there are no p^^iership 


funds and no solvent partner, the 
partnership creditors are entitled, 
pro rata with the separate creditors, 
to payment from the assignee of one 
of the partners under an assignment 
for the equal benefit of his credi¬ 
tors.—^Alexander v. Gorman, 7 A 243, 
15 R.I, 421—Swearingen v. Hendley, 
1 Tex.Unrep,Cas. 639. 

In Kentucky, if the firm creditors 
exhaust the firm assets without be¬ 
ing paid in full, the individual cred¬ 
itors have the right to receive a like 
amount out of the individual assets, 
and then the individual estate re¬ 
maining will be distributed among 
all the creditors, partnership and in¬ 
dividual, in proportion to their re¬ 
spective debts.—^Fayette Nat. Bank 
V. Kenney, 79 Ky. 133. 

41. Ky.—^Hill V. Cornwall, 26 S.W. 

540, 95 Ky. 512, 16 Ky.E. 97. 

Ohio.—Clapp V. Huron County Bank¬ 
ing Co., 35 N.B. 308, 60 Ohio St. 
528. 

5 C.J. p 1278 note 47. 

42L Clapp V. Huron County Banking 
Co., supra. 

43- Home Sav. Bank v. Peirce, 31 
N.B. 483, 156 Mass. 307. 

44- Ohio.—Miller v. Estill, 6 Ohio 
St. 508, 67 Am.D. 305. 
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Pa.—^Baker^s App., 21 Pa. 76, 59 Am. 
D. 752. 

5 C.J. p 1278 note 49. 

45. Zell Guano Co. v. Heatherly, IS* 

S. E. 611, 38 W.Va. 409—5 C.J. p^ 
1278 note 60. 

4©. Zell Guano Co. y. Heatherly, su-^ 
pra. 

47. In re Wilson. 114 N.W. 551, 138: 
Iowa 226—5 C.J. p 1278 note 52. 

48. Ex p. Howard, (Iowa) 9 Wall. 
(U.S.) 175, 19 Ii.Ed. 634—Tennant 
v. Smith, (Ind.T.) 56 F. 12. 5 C.C. 
A 402—^Martin v. Rainwater, (Ind., 

T. ) 56 F. 7, 5 C.C.A 398. 

48. H. B. Cartwright & Bro, v. U.. 
S. Bank & Trust Co., 167 P. 436,. 
23 N.M. 82. 

sa Peters v. Bain, (Va.) 10 S.Ct. 
354, 133 U.S. 670, 33 L.Ed. 696— 
6 C.J. p 1279 note 55. 

51. Virginia-Carolina Chemical Co. 
V. Rogers, 90 S.E. 129, 172 N.C.. 
154—5 C.J. p 1279 note 56. 

Effect of failure of ideutiflcatloiL 
(1) Where the purchaser of fer¬ 
tilizer assigned accounts to the seller 
as collateral, and afterwards, having 
mingled the proceeds of such ac¬ 
counts, made an assignment for the - 
benefit of creditors, the seller could, 



6 C.J.S 


ASSiaNMENTS FOB BENEFIT OF GBEDIT0B8 


§ 335 


cal property must be traced and identified, or else 
it must be shown that the assets of the assigned 
•estate have been increased by such property or its 
proceeds, before a preference will be allowed.52 
Funds spent and dissipated before the making of 
the assignment, and never passing into the hands 
of the trustees, of course have no priority.^s 
Where claimant had delivered a sum of money to 
the assignor as security for the faithful perform¬ 
ance of his duty while in the service of the assig¬ 
nor, a provision of the agreement that the latter 
was to pay interest on the money negatives the 
idea of a trust and claimant is not entitled to pay¬ 
ment in full before other creditors.^^ Where a 
liability is personal to the assignor, and is not a 
liability as a personal representative, the claimant 
has not a preferred claim.55 

Where the statute allows preferences only as to 
claims for taxes or personal services, a surety on 
a depository bond given to protect deposits of 
school funds of a township is not, as assignee of 
the township, entitled to a preferred claim after 
assignment for the benefit of creditors by the de- 
pository.56 

Trust funds loaned in pursuance of the express 
requirements of the trust do not become trust funds 


as between the borrower and the - beneficial owner 
so as to create a preference in favor of the bene¬ 
ficial owner against the borrower's assignee.®? 

§ 335. Secured Claims 

In some jurisdictions a secured creditor may prove 
his claim to the full amount without regard to his se¬ 
curity, while in others he must surrender, exhaust, or 
have the value of his security determined by the court 
and have his claim allowed for the amount thereof less 
the value or proceeds of the security. 

Where the creditor has security, the weight of 
authority authorizes him to prove up his whole 
claim, undiminished by the value of the security or 
the amount realized thereon after the assignment, 
the limitation being the satisfaction of his claim,®^ 
provided that, where he realizes on his security be¬ 
fore proving his claim, it will be reduced by the 
amount received, and the basis of representation 
in future dividends will be the amount of the claim 
at the time it was proven.®^ The rule in some ju¬ 
risdictions is that a creditor who holds collateral 
security must either surrender the collateral or first 
exhaust it, or have its value determined by the 
court and have his claim allowed only for the dif¬ 
ference between the proceeds or the value of his 
collateral and the amount of his claim.®® Under 
this latter rule the obligation of the assignee to pay 


not establish priority, when the 
assig’nments were not registered, 
and the proceeds were not capable 
of Identification.—^Virginia-Carolina 
Chemical Co. v. Rogers, 90 S.E. 129, 
172 N.C. 154. 

(2) Although the buyer, having 
given his note for fertilizer, and 
agreed to hold the proceeds of sale 
in trust for the seller, failed to do 
so, the seller could not, after the 
buyer’s assignment for the benefit 
of creditors, claim priority in ac¬ 
counts collected, where it failed to 
s-how that such accounts were for 
goods furnished by it.—^Virginia- 
Carolina Chemical Co. v. Rogers, su¬ 
pra. 

52. Midland Nat. Bank v. Bright- 
well, 49 S.W. 994, 148 Mo. 358, 71 
Am.S.R. 608—5 C.J. p 1279 note 57. 

53. Md.—^Drovers’, etc.. Bank v. 
Roller, 37 A. 30, 85 Md. 495, 60 Am. 

S. R. 344, 36 L.R.A 767. 

Mo.—^Bircher v. Walther, 63 S.W. 
691, 163 Mo. 461. 

Wis.—Nonotuck Silk Co. v. Flanders, 
58 N.W. 383, 87 Wis. 237. 

54. In re G. & G. Cigar Co., 227 N. 

T. S. 102, 131 Misc. 622. 

55. Anderson v. Vanrensselaer, 211 
S.W. 553, 184 Ky. 133. 

56. In re Gates, 205 N.W. 968, 200 
Iowa 1039. 

An assignment for benefit of cred¬ 
itors cannot be constmed as a re¬ 


ceivership, so as to entitle surety on 
depository bond, given to township 
to protect deposit of school funds in 
a private bank, as assignee of the 
township after assignment of bank 
for the benefit of creditors, to a 
preference under Acts 31st Gen. 
Assem. c 156 § 1.—^In re Gates, 205 
N.W. 968, 200 Iowa 1039. 

Common law doctrine inapplicable 
Surety on a depository bond, giv¬ 
en to protect township’s deposit of 
school funds, as assignee of the 
township after assignment by bank 
for the benefit of creditors, is not 
entitled to preference under the com¬ 
mon-law doctrine that all arms of 
state are entitled to preference, as 
the doctrine is not recognized.—^In re 
Gates, 205 N.W. 968, 200 Iowa 1039. 

57. Mills V. Swearingen, 3 S.W. 268, 
67 Tex. 269. 

58. U.S.—Chemical Nat. Bank v. 
Armstrong, (Ohio) 59 F. 372, 8 C. 
C.A. 155, 28 Ii.R.A. 231. 

Pa—^Blair’s Est., 17 PaDist. 401. 

5 C.J. p 1280 note 68. 

XTew York rule 

Although the rule of the text for¬ 
merly obtained in New York, under 
Debtor and Creditor K § 15 subd 8, 
as amended by D. (1914) c 360, as to 
assignments for benefit of creditors, 
creditors holding collateral security 
may only prove the balance of the 
claim above the value of the col- 
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lateral.—In re Vie tor, 166 N.Y.S. 
1012, 101 Misc. 308. 

Corporation creditors 
Creditors of a corporation having 
personal indorsement of owner who 
conveyed property in trust for cred¬ 
itors had a right to share equally in 
the trust estate, although having ac¬ 
cess to personal assets in partial 
satisfaction of claims.—Graham v. 
Hollister, (D.C.Mich.) 13 F.(2d) 394. 

Trust instrument construed in¬ 
tends that creditors having the per¬ 
sonal indorsement of party creating 
the trust should share equally with 
others in the trust estate until paid 
in full with interest.—Graham v. 
Hollister, (D.C.Mich.) 13 P.(2d) 394. 

Release of debtor 

An assignment by corporation and 
its sole stockholder, who had become 
individually liable for the corporate 
debts, together with the release by 
the creditor to whom the stockholder 
had given collateral security, does 
not release the collateral, although 
the creditor accepted dividends on 
the entire debt.—Pickering v. Boe¬ 
der, 177 P. 321, 104 Wash. 539. 

59. Ill.—^Levy v. Chicago Nat. Bank, 
42 N.E. 129, 158 Ill. 88, 30 L.R.A. 
380, reversing 57 Ill.App. 143. 

Pa.—Wetzler’s Est., 16 Pa.Co. 260. 

5 C.J. p 1281 note 69. 

G(K Iowa.—^In re Wise, 96 N.W. 872, 
121 Iowa 359. 
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Under a common-law assignment the assignee is 


§ 336 

the creditor does not depend on the state of the 
account at the time of the assignment, but at the 
time when payment is made; and where, between 
the time of the assignment and the time of payment 
by the trustee, a creditor has realized on collaterals, 
the amount so realized must be deducted in fixing 
the amount to which he is entitled by way of divi¬ 
dend.^! Should the security more than satisfy the 
claim, after the dividend has been paid, the excess 
goes to the assignee.62 In making distribution, the 
assignee need take no account of security for a 
debt which the assignor did not owe personally but 
which was simply an encumbrance on land pur¬ 
chased by him.®3 Where a creditor surrenders his 
claim and the collateral security therefor to the 
assignee in consideration of a certain sum, such 
settlement will not be set aside and the payment 
considered as a dividend because the assignee rep¬ 
resented to the claimant that if he refused to sur¬ 
render his collateral he would be held liable for 
the difiference between the amount offered for such 
security and its actual value.^^ The assignee may 
not take into consideration securities or collateral 
in allowing just claims.®5 

§ 336. Marshalling Assets in General 

In a proper case the doctrine of marshaling assets 
vvlii be applied to the payment of creditors. 


not a receiver, and in the marshaling of assets is 
bound by the terms of the assignment.®® The rule 
of marshaling of assets will not be enforced where 
to do so would be prejudicial.®'^ The doctrine of 
marshaling assets and securities is not generally 
applicable in the distribution of an assigned estate, 
on account of its being prejudicial to the general 
creditors,®® or the paramount creditor.®® Where 
a trust deed provides for the sale of two parcels 
of lands to pay creditors in the order named, one 
parcel to be sold first, the trustees on sale of both 
parcels are not required to prorate the moneys re¬ 
ceived in such a way that a creditor given a lien 
on the parcel to be sold first would have priority 
in the distribution of the proceeds from that parcel 
over a creditor having a lien on both parcels.*^® 

§ 337. Claims of Assignee or His Agent 

Examine Pocket Parts for later cases. 

§ 338. Interest 

When the assets will permit, and nothing otherwise 
forbids, interest may be paid on claims of creditors. 

Where the assignment contains no restrictions 
on the subject, interest is payable on the claims i£ 
there are sufficient assets.*^! As the assigned estate- 


Ohio.—Octograph Engraving Co. v. 

Ragland, 30 Ohio N.P.(N.S.) 101. 

5 C.J. p 1281 note 70. 

Ail assignment for the 'benefit of 
certain creditors does not transfer 
the property to the assigrnees as 
s^cnxity for the claims of such credi¬ 
tors, within the statute, providing 
that a secured creditor of an insol¬ 
vent debtor shall only be entitled to 
prove his debt after having exhaust¬ 
ed the security, unless the same be 
released and delivered up to the as¬ 
signee, and hence such creditors had 
the right to prove their debts against 
the insolvent estate of a surety on 
notes of the corporation.—^Dickinson 
V. Metacomet Bank, 130 Mass. 132. 

Where dividend is paid before resort 
to collateral 

Where a corporation and its sole 
stockholder made an assignment for 
creditors, and a creditor who had 
collateral received dividends upon 
the full amount of his claim before 
resorting to the collateral, if the 
other creditors acquiesced and the 
sole stockholder was benefited, nei¬ 
ther could object—^Pickering v. Boe¬ 
der, 177 P. 321, 104 Wash. 539. 

61. Iowa.—^Doolittle v. Smith, 73 N. 

W. 867, 104 Iowa 403. 

Md.—Baltimore Third Nat Bank v. 

Lanahan, 7 A. 615, 66 Md. 461. 

62. Ill.—^Yates v. Dodge, 13 N.E. 


847, 123 Ill. 50—Matter of Bates, 9 
N.E. 257, 118 Ill. 524, 59 Am.R. 383. 
R.I.—^Allen v. Danielson, 8 A. 705, 15 
R.I. 480. 

5 C.J. p 1281 note 72. 

63- Booth V. Connecticut Mut. D. 
Ins. Co., 5 N.W. 381, 43 Mich. 299. 

64. Hendrie v. Graham, 59 P. 219, 14 
Colo.App. 13. 

65. Western Bank & Trust Co. v. 
Ragland, 191 N.E. 814, 47 Ohio 
App. 270. 

Allowance of claim obligatory 
Assignee for benefit of creditors Is 
obligated to allow secured creditor's 
claims in full, disregarding mortgage 
and stock security, after deducting 
payments and dividends received 
from stock; valuation of collateral 
being permissible when assignee de¬ 
clares dividend.—^Western Bank & 
Trust Co. V. Ragland, 191 N.E. 814, 
47 Ohio App. 270. 

Sztent of participation 
Under an assignment for the bene¬ 
fit of creditors, lien creditors are en¬ 
titled to participate only on the basis 
of balance due after the application 
of security.—Whitesel v. Harman, 
161 S.E. 15, 111 W.Va. 171. 

66. Gardiner v. Parsons, ,112 N.B. 
958, 224 Mass. 347. 

67. Friedlander v. Fenton, 54 N.E. 
329, 180 Ill. 312, 72 Am.S.R. 207. 
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68. Shewmaker v. Tankey, 66 S.W. 
1, 23 Ky.L. 1759—5 C.J. p 1282 note- 
78. 

66. Carter v. Tanners' Leather Co.,. 
81 N.E. 902, 196 Mass. 163, 12 L. 
R.A.(N.S.) 965. 

70. Harrington v. Taylor, 166 P. 690, 
176 Cal. 802. 

71. American Surety Co. of New 
York v. Carbon Timber Co., (C.C. 
A.Wyo.) 263 P. 295—5 C.J. p 1280 
note 63. 

Wliere there has been no sale by 
order of conrty but the lien has been 
divested by a sale made by the as¬ 
signee, the creditor having the lien 
on real estate is entitled to interest. 
—^Reist's Est, 18 Pa.Co. 524. 

Interest collected by assignee for 
creditors from fund available for ap- 
iplication on chattel mortgage is pay¬ 
able to the chattel mortgage hold¬ 
ers.—In re Cutler & Horgen, 238 N. 
W. 80, 213 Iowa 983, modifying and 
denying rehearing 234 N.W. 238, 213 
Iowa 983. 

Amount of interest 
Where a trustor authorized his 
trustee to collect moneys due him 
and pay his creditors' claims there¬ 
from, including a promissory note, 
with interest, it was not error to 
include compound interest thereon at 
seven per cent, although the amount 
of interest was not specified; the 



6 C.J.S. 

is seldom sufficient to pay the principal of all the 
debts, the question of the allowance of interest 
usually arises in connection with preferred claims 
and claims which are liens. Where the assignment 
provides for the payment to creditors of the first 
class the amount of their respective demands in 
full, interest has been held to run up to the time 
of the payment of the last dividend. *^2 However, 
it has been held that even preferred creditors are 
not entitled to interest where there are not suffi¬ 
cient funds to pay creditors in full,73 and that in 
such case the court may disapprove the allowance 
of a certain rate of interest on a judgment and 
on the fees of the assignee and his attorney.*^^ 
Interest on debts which are a lien on real estate 
runs to the time of the confirmation of the sale.^® 
However, in jurisdictions where the assignee is 
not required to notify creditors that dividends are 
payable, a creditor who fails to receive his divi¬ 
dend only because he neglects to demand it is not 
entitled to interest.*^® 

§ 339, Claimant’s Attorney’s Fees and Ex¬ 
penses 

In a proper case attorney’s fees and expenses may 
be allowed a claimant. 

Costs and attorney’s fees may be allowed a cred¬ 
itor who has succeeded in securing a determination 
•surcharging the assignee’s account.The attor¬ 
ney of a chattel mortgagee of chattels passing to 
an assignee for benefit of creditors is entitled to 
attorney’s fees, which must be taken out of the 
property covered by the mortgage.78 


§ 341 

§ 340.- Computation and Declaration of Divi¬ 
dends 

Dividends should be paid as often as Is consistent 
with the best interests of the estate. 

Dividends should be declared only when the col¬ 
lections suffice for a substantial reduction of the in¬ 
debtedness with some regard for the cost and in¬ 
convenience of distribution,'^^ but they should be 
paid as often as is compatible with the best inter¬ 
ests of the estate so that it may be closed as soon 
as possible.^® 

§ 341. Proceedings for Distribution 

Distribution may be compelled by appropriate pro¬ 
ceedings. 

Distribution may be compelled by proceedings to 
which all creditors are made parties,^^ and the 
court is not precluded from ordering dividends by 
prior orders which were not orders for dividends, 
such as an order that the assignee pay the pro¬ 
ceeds of mortgaged property to the mortgagee,S2 
or an order confirming a commissioner’s report 
which did not cover the question of priorities.^^ 
Where the court’s decree exhausts a certain fund, 
it need not determine the rights of other claimants 
to the fund.^^ An assignee has no beneficial in¬ 
terest in the funds reported for distribution, and 
no standing as assignee to appeal from the decree 
distributing the funds, and where, under a stat¬ 
ute, a court has discretion to order a partial dis¬ 
tribution of an assigned estate, no appeal can be 
taken by any one from a refusal of the court to 
make such order.^® Where a statute providing for 
appeals from orders of a court adjusting and set- 
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trustor having been advised by cor¬ 
respondence between the holder of 
the note and the trustee that the in¬ 
debtedness covered by the instruc¬ 
tions Included such Interest.—^Na¬ 
tional Bank of California at Los An¬ 
geles V, Exchange Nat. Bank of Long 
Beach. 199 P. 1, 186 Cal. 172. 

After rejection of claim by the as¬ 
signee, and payment of dividends to 
other creditors, if the claim is allow¬ 
ed by the court, interest should be 
paid on the dividend.—^In re Easton, 
11 Ohio Dec. (Reprint) 759, 29 Cine. 
L.Bul. 61. 

72. N.T.—Matter of Fay, 27 N.Y.S. 
910, 6 Misc. 462. 

Pa.—^Scott V. Morris, 9 Serg. & R. 
123. 

Va.—Johnston v. Green, 46 S.E. 388, 
102 Va. 373. 

5 C.J. p 1280 note 04. 

73. In re Cutler & Horgen, 234 N.W. 
238, 213 Iowa 983, modified on 
other grounds and rehearing de¬ 
nied 238 N.W. 80, 213 Iowa 983. 


However, it was held on the hear¬ 
ing that interest collected by an as¬ 
signee from the fund “available for 
application on chattel mortgage,” in 
the circumstances of the case, was 
payable to the chattel mortgage 
holders.—^In re Cutler & Horgen, 238 
N.W, 80, 213 Iowa 983. 

74. In re Cutler & Horgen, supra. 

75. Marsh’s Est., 5 Pa.Co. 169—5 
C.J. p 1280 note 65. 

76. Tomlinson v, Smallwood, 16 N. 
J.Eq. 286. 

77. In re Leon Mayer, Inc., 178 N. 
Y.S. 86, 108 Misc. 662. 

Costs allowable 

The costs that may be awarded by 
the supreme court from the estate, 
pursuant to Debtor and Cr.L. §§ 20, 
21, to a creditor on an accounting of 
an assignee for the benefit of credi¬ 
tors, are the same as in an action.— 
In re Leon Mayer, Inc., 178 N.Y.S. 
86, 108 Misc. 662. 

78. In re Cutler & Horgen, 217 N.W. 
448, 204 Iowa 739, 64 A.L.R. 527, 
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denying rehearing and modifying 
opinion 212 N.W. 573, 204 Iowa 739, 
54 A.L.R, 627. 

78. Horst V. Pake, 71 So, 430, 195 
Ala. 620. 

8©. State V. District Court of Nine¬ 
teenth Judicial Dist. in and for 
Pondera County, 237 P. 523, 74 
Mont. 34. 

81. Greene v. Sisson, (C.C.R.L) 10 
P.Cas.No.5,768. 2 Curt 171--5 C.J. 
p 1272 note 87. 

82. Reed v. Terhune, 22 Ohio Cir. 
Ct 544, 12 Ohio Cir.Dec. 829. 

83. Scherer v. Christian Moerlein 
Brewing Co., 65 S.W. 448, 23 Ky, 
L. 1613. 

84. New York Public Library v. Til- 
den, 79 N.Y.S. 161, 39 Misc. 169. 

85. Ill.—^Becker v. Eames, 100 N.E. 
998, 267 Ill. 389, Ajin.Cas.l914A 
1235, reversing 170 Ill.A.pp. 371. 

Pa.—^Ahl’s Est, 15 PaSuper. 224. 

5 C.J. p 1273 note 91. 

86. In re Browning, 61 A, 1066, 68 
N.J.Eq. 751. 
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ASSIGNMENTS FOR BENEFIT OF CREDITORS 


6 C.J.S. 


tling claims is intended for the benefit of general, 
unsecured creditors, a town having claims for taxes 
can not appeal, as taxes are not claims in the same 
sense as claims of creditors.^? 

§ 342. Pa3mient of Claims 

The payment of claims is a matter for the assignee. 

The assignee may pay the creditors without first 
obtaining the approval of the assignor.^S Where 
lands are to be sold by the trustee he is under no 
obligation to pay creditors from the proceeds of the 
sale until he has actually received the money.^^ 
Dividends which are paid on a claim by the trustee 
in bankruptcy against the estate held in trust for 
creditors after he was discharged may be distrib¬ 
uted by the trustees under the trust agreement to 
creditors who would have been entitled to them if 
the fund had come into the hands of the trustee 
in bankruptcy.90 Where a trust estate has been in 
existence for a long period of time in order to 
best serve the interests of the beneficiaries, its as¬ 
sets should be converted into cash and disbursed 
within a reasonable time where it appears that they 
have been converted into land contracts and ac¬ 
counts receivable.®^ Delay in making payments of 
dividends is not excused by the failure of creditors 
to resort to compulsory proceedings against the as- 

signee.®2 

§ 343. — Amount of Payment 

The amount of a claim is caicuiated as of the date 
of the assignment In determining payment of dividends. 

The date of the assignment is the date at which 
claims are to be taken, in calculating their amount 
for the purpose of declaring dividends,®® and the 
dividend should be paid only on the true and actual 
value of the daim.®^ Where, upon certain con¬ 
tingencies, attorney's fees have been made part of 
a debt, and an insolvent debtor prefers such debt, 
the fees are included in the preference.®® 

When an assignor for benefit of creditors makes 


collections on notes as agent for a creditor, the 
assignee is not entitled to credit for such collec¬ 
tions as against the indebtedness of the assignor to 
the creditor for whom the collections were made.®^ 

§ 344. —i Application of Payment 

The application of the funds or payments to particu¬ 
lar claims depends on the facts and circumstances of 
the particular case. 

While a bank, in which the assignee deposits 
money, has no authority to apply the money so de¬ 
posited to the payment of its own claim as a cred- 
itor,®7 a direct payment by the assignor with the 
knowledge of the assignee, to preferred creditors 
entitled to receive the money, is valid, as it is 
equivalent to the assignee's receiving the money and 
paying it over.®® Since, as has been seen in sec¬ 
tion 336, the doctrine of marshaling assets is not 
generally applicable, it is held that, where an as¬ 
signee makes payments to a creditor who holds sev¬ 
eral obligations against the debtor, some of which 
are unsecured, others of which are secured, the 
payments must be applied pro rata to all the ob¬ 
ligations, secured as well as unsecured, and without 
regard to any seniority as between the obligations, 
in date of maturity.®® However, the assignor can¬ 
not object to a creditor's application of a payment 
by the assignee, if such application is to the as¬ 
signor's advantage,! and where no prejudice to 
creditors appears, and neither assignee nor creditor 
applies a payment, equity will apply it to the debt 
which is unsecured.® In case the entire dower in¬ 
terest of the assignor's wife is taken from a par¬ 
ticular tract of land on which one creditor has a 
lien, and the residue is insufficient to satisfy his 
claim, such creditor is entitled to have paid to 
him, from the proceeds of other tracts of land, the 
value of the dower interest therein.® 

§ 345. — ■ Effect of Payment 

VVhile payment is a recognition of the bona tides of 
a claim, part payment does not extinguish the claim or 
prevent further recovery. 


87. In re Milwaukee Sheep & Wool 
Co., 202 N.W. 693, 186 Wis. 320. 

88- Berg v. Friedman, (D.C.Mass.) 
60 P.(2d) 960, a^rmed (C.C.A.) 60 
P.(2d) 965. 

89. Lipsitz V. First Nat Bank, (Tex. 
Com.App.) 293 S.W. 563, affirming 
(Civ.App.) 288 S.W. 609, modified 
on other grounds (Com.App.) 296 
S.W. 490. 

9a Graham v. Hollister, (D.C. 
Mich.) 13 F.(2d) 394. 

91. Graham v. Hollister, supra. 


92. Horst V. Bake, 71 So. 430, 195 
Ala. 620. 

93. N.T.—In re Hayes, 75 N.T.S. 
312, 37 Misc. 264. 

Pa.—Jamison’s Est, 29 A. 100, 163 
Pa. 143—Peckham’s Est, 35 Pa. 
Super. 330—Blair’s Est, 17 Pa. 
Dist. 401. 

94. In re Real Est Inv. Co., 64 A. 
331, 215 Pa. 50—In re Wetzler, 3 
Pa.Super. 435, 39 Wkly.N.C. 514—5 
C.J. p 1279 note 61. 

95. Martin-Brown Co. v. Siebe, 26 S. 
W. 327, 6 Tex.Civ.App. 232. 

96. Second Nat Bank v. Millbrandt, 
235 N.W. 577, 211 Iowa 1299. 


97. Johnston v. Green, 46 S.E. 388 
102 Va. 373. 

98. Trueheart v. Craddock. (Miss.> 
23 So. 549. 

99. Cohen v. L’Engle, 11 So. 44, 29 
Fla. 655—5 C.J. p 1282 note 80. 

1. Buell V. Burlingame, 17 P. 50 9^ 
11 Colo. 164. 

2. Bell, etc., Co. v. Kentucky Glass- 
Works Co., 50 S.W. 2, 1092, 51 S.W. 
180, 106 Ky. 7. 20 Ky.L. 1684, 21 
Ky.L. 133, 156. 

3. Hendrick v. McElroy, 38 S.W. 
846, 39 S.W, 707, 18 Ky.L. 97L 
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§ 847 


While the payment of a dividend on a claim that 
has been duly proved or admitted establishes the 
bona fides of the claim,^ the payment and accept¬ 
ance, without the giving of a release, of a dividend 
less than the amount of the claim does not extin¬ 
guish the claim^ or preclude the creditor from re¬ 
covering by suit the unpaid balanceand a debtor 
cannot make an assignment with the condition that 
acceptance of a pro rata part shall extinguish the 
debt; but the creditors may make such arrange¬ 
ment among themselves and a creditor accepting 
such arrangement would be barred from recover¬ 
ing the balance of his account.^ 

§ 346. — Improper Payment 

The assignee or trustee is liabie for improper pay¬ 
ments, and creditors In a proper case may have such 
errors rectified. 

Where an assignee or trustee has improperly dis¬ 
tributed the debtor's assets he is liable to the credi¬ 
tors, but only to the extent, and not in excess of, 
the assets received.^ A creditor who, under a mis¬ 
take of law, has consented to and accepted a divi¬ 
dend declared on an erroneous basis may have the 
mistake corrected at any time before final distribu¬ 
tion.^ No complaint can be made by unpaid credi¬ 


tors that other creditors were improperly paid when 
such others received only what they would hav#* 
received on a pro rata distribution of the assets.^® 
Creditors suing a trustee because of improper pay¬ 
ments are not entitled to exhaust his liability at 
the expense of other unpaid creditors who were not 
parties to the suit.^^ Where the assignor creates 
two preferred classes in the assignment, convey¬ 
ance of property by the trustee to a creditor of the 
first class, which property was in good faith ap¬ 
plied to the debts of this class, cannot be com¬ 
plained of by a creditor of the second class.^^ 

§ 347. -Failure to Make Payment 

Failure to pay, unless excused, renders the assignee 
or trustee personally liable to the creditors. 

While an assignee who applies the trust fund to 
the payment of one creditor, leaving the remainder 
of the creditors entitled to a pro rata share wholly 
unpaid, is personally responsible to them,and an 
assignee is some^-imes subject to a statutory penalty 
for failure to pay,i4 interest is generally regarded 
as sufficient compensation for delay in payment,^^ 
and the assignee is not personally liable for delay,^^ 
especially where the creditor has been dilatory in 
asserting his rights.i7 The trustee of a tatst note 


4. Sheppard’s Est, 36 A. 422, 180 
Pa. 57. 

6. Cal.—^Boteler v. Robinson, 288 P. 
135, 105 CaLApp. 611. 

Ill.—^International Shoe Co. v. Cline, 
279 IlLApp, 601—Marshall Field & 
Co. V. Obeler, 251 Ill.App. 529— 
Meyer v. Neumann, 222 Ill.App. 
191. 

Mont—^Acme Harvesting Machine 
Co. V. Benedict, 190 P. 287, 58 
Mont 110. 

N.T.—^American Rug & Carpet Co. v. 
Herman, 272 N.T.S. 728, 152 Misc. 
23, reversing 264 N.T.S. 499, 147 
Misc. 692. 

Wyo.—^James v. Lederer-Strauss & 
Co„ 233 P. 137, 32 Wyo. 377. 

5 C.J. p 1282 note 86. 

Dividend check indorsed as in fnll 
settlement of claim may be refused 
by the creditor, and he may compel 
payment without such indorsement 
or qualification.—International Shoe 
Co. V. Cline, 279 Ill.App. 601. 

G. Clark v. Patrick County Bank, 
159 S.E. 84. 156 Va. 553—5 C.J. p 
1282 note 88. 

7. Brown Shoe Co. v. Stone, 292 S. 
W. 117, 172 Ark. 1156. 

Acceptance of agreement 
A creditor sending in a verified 
account following the creditors' plan 
to accept pro rata of the debtor’s as¬ 
sets €igreed to the creditors’ arrange¬ 


ment.—^Brown Shoe Co. v. Stone, 292 
S.W. 117, 172 Ark. 1156. 

Acts of creditor barring recovery 
I If a creditor, knowing that an as¬ 
signment will not be carried through 
unless agreed to by him, and know¬ 
ing that a check sent him by the 
trustee is sent in full satisfaction of 
his account, receives and cashes the 
check he can not thereafter main¬ 
tain a suit for the balance of his ac¬ 
count—^Brown Shoe Co. v. Stone, 292 
S.W. 117, 172 Ark. 1156. 

Evidence 

(1) Evidence of creditors’ agree¬ 
ment to accept pro rata share to 
avoid the debtor’s bankruptcy is ad¬ 
missible In an action by a creditor 
to recover balance.—^Brown Shoe Co. 
V. Stone, 292 S.W. 117, 172 Ark. 1156. 

(2) Verdict for defendant in credi¬ 
tor’s action to recover balance, after 
accepting pro rata dividend on debt¬ 
or’s assignment is sustained by evi¬ 
dence showing acceptance.—^Brown 
Shoe Co. V, Stone, supra. 

8. May V. Pikeville Nat. Bank, 291 

S.W. 768, 218 Ky. 575. 

Trustee of insolvent debtor, split¬ 
ting assets between debtor and cer¬ 
tain creditors, is liable to unpaid 
creditors for amount given debtor, 
and excess over pro rata share paid 
other creditors.—^May v. Pikeville 
Nat Bank, 291 S.W. 768, 218 Ky. 575. 

9. State Sav., etc., Co. v. Stewart 

€5 IlLApp. 391. 
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10. May V. Pikeville Nat. Bank, 291 
S.W. 768, 218 Ky. 575. 

11. May V. Pikeville Nat. Bank, su¬ 
pra. 

12. Frey’s Ex’rs v. Tillett, 100 S.E. 
457, 125 Va. 723. 

Fraud sole basis for relief 
If property conveyed to a creditor 
of the first class by the debtor’s 
trustee for creditors was in good 
faith applied to debts of the first 
class, the estate of a creditor of the 
second class has no right to com¬ 
plain, although after the application 
was made the creditor of the first 
class relinquished part or all of his 
interest to the debtor’s wife, as 
fraud must be pleaded and proved to- 
afford relief.—^Frey’s Ex’rs v, Tillett,. 
100 S.E. 457, 125 Va. 723. 

13. Wilkins v. Barnes, 148 A. 132, 
110 Conn. 379—5 C.J. p 1283 note 
98. 

Creditors’ committee having vio¬ 
lated duties to ratably distribute as¬ 
sets collected is personally liable to- 
creditor who did not receive a pro 
rata share.—^Wilkins v. Barnes, 146 
A. 132, 110 Conn. 379. 

14. Bppright v. Kauffman, 1 S.W. 
736, 90 Mo. 25. 

15. Clark v. Craig, 29 Mich. 398. 

16. Clark v. Craig, supra. 

17. Clark v. Craig, supra. 
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is liable for loss occasioned by failure to pay to a 
•creditor his proportionate share of funds collect- 
cdM Where a debt is incorrectly described in the 
assignment, and the assignee has bona fide paid 
out the trust funds to discharge other debts, the 
creditor cannot make the assignee personally lia- 
ble.i9 

I 34S. — Proceedings to Enforce Payment 

a. In general 

b. Defenses 

c. Form of remedy 

d. Jurisdiction 

e. Parties 

f. Pleading 

g. Evidence 

h. Judgment 

i. Review 

j. Costs 

a. In General 

The creditor may sue to compel payment after set¬ 
tlement and decree for distribution, or declaration of a 
dividend and refusal to pay. The United States, when 
entitled to priority, may sue the assignee. 

After there has been a settlement and a decree 
entered for the distribution of the fund,^® or a 
dividend has been declared and payment refused, 
provided, in case the assignment so requires, the 
creditor has become a party to it,22 or has executed 
a release, 23 a creditor for whom property is as¬ 
signed may sue the assignee in his representative 
capacity to recover his dividend.^^ It has been 
held that if the assignee disposes of all the assets, 
and either appropriates the proceeds or applies them 
to the pa 3 TOent of certain debts, the only remedy 
of an unpaid creditor is to sue on the assignee’s 
bond.25 Where a person takes an assignment of 
personal property under an agreement with the as¬ 
signor that out of the proceeds he will pay a debt 
due from the assignor to a third person, the as¬ 


6 C.J.S. 

signee stands to the creditor in the relation of a 
trustee, and is liable to a direct action by the credi¬ 
tor for the debt26 A creditor who makes a colora¬ 
ble transfer of a note in order to secure the as¬ 
signee’s removal under a statute authorizing such 
removal on petition of a majority of creditors is 
not entitled to recover the dividend paid to the 
transferee, since the agreement is illegal.27 

b. Defenses 

Defenses available to the assignee in a suit to com¬ 
pel payment depend on the circumstances of the par¬ 
ticular case. 

The assignee may, with the assent of the assig¬ 
nor, defeat a recovery on a claim by showing that 
the debt has been paid or is fraudulent.23 How¬ 
ever, he is not entitled to a defense that he paid 
over all the funds to other creditors under a mis- 
apprehension,23 and where a note secured by mort¬ 
gage was rejected by the assignee, and within thir¬ 
ty days thereafter the payee sued on the note and 
recovered judgment against the assignee that he 
allow the claim to an amount stated, but the as¬ 
signee still refused to pay, it is no defense to a sub¬ 
sequent suit by the payee to enforce his right to a 
priority that the payee failed to sue on the ^^rnort- 
gage” within thirty days after rejection of the 
claim.20 

As to the defense of usury it has been held that 
the assignee cannot set it up where he is not di¬ 
rected to do so by the assignor or a creditor,3i 
and it seems that the defense is one which he is 
not bound to make, even where he has the power.32 

c. Form of Remedy 

The remedies available to the creditor Include actions 
for money had and received, suits In equity, and pro¬ 
ceeding by way of motion. 

A creditor may maintain an action as for money 
had and received against the assignee to recover 


18. McCallister v. Farmers Develop¬ 
ment Co., (N.M.) 55 P.(2d) 657. 

Statute of limitations not appUcalble 
A bank to which was executed a 
trust note to secure certain indebted¬ 
ness of the maker, including a note 
subsequently purchased by plaintiff, 
is liable for loss occasioned by fail¬ 
ure to pay to plaintiff his propor¬ 
tionate share of funds collected on 
the trust note, notwithstanding that 
plaintiffs note had been barred by 
limitations.—^McCallister v. Farmers 
Development Co., (N.M.) 56 P.(2d) 
€57. 

19. Allmand v. Russell, 40 N.C. 183. 

20. Neb.—^Nuckolls v. Tomlin, 2 N. 

W. 875, 3 Neb. 353. i 


N.T.—^Peck V. Randall, 1 Johns. 165. 
Pa.—^Vanarsdale v. Richards, 1 

Whart. 408—Gray v. Bell, 4 Watts 
410. 

5 C.J. p 1283 note 93. 

21. Ill.—Asay v. Allen, 16 N.B. 865, 
124 Ill. 391. 

Ky.—^Dobyns v. Dobyns, 79 Ky. 95, 
99, 2 Ky.L. 274. 

5 C.J. p 1283 note 94. 

22. Baker v. Freeman, 35 Me. 485— 
5 C.J. p 1283 note 95. 

23. Mather v. Pratt, 4 Dali.(Pa.) 
224, 1 L.Bd. 810—5 C.J. p 1283 note 
96. 

24. U. S. V. Clark, (C.C.N.T.) 25 F. 
Cas.No.14,807, 1 Paine 629—5 C.J. 
p 1283 note 97. 
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25. Neely v. Cairo City Nat. Bank, 
160 S.W. 679, 150 Ky. 512. 

26. Lockwood v. Canfield, 20 CaL 
126. 

27- Lowe v. Crocker, 143 N.W. 176, 
154 Wis. 497. 

28. Drake v. Moore, 18 Ala. 597. 

29. New England Bank v, Lewis, 8 
Pick.(Mass.) 113—Ward v. Lewis, 
4 Pick.(Mas&) 518. 

30. Harper v. Lackey, 40 Ohio St 
602. 

31. Green v. Morse, 4 Barb. (N.T.) 
332—5 C.J. p 1283 note 11. 

32. Beach v. Pulton Bank, 3 Wend. 
(N.T.) 673. 
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the dividend payable on his debt and it has been 
held that a suit in equity lies to compel the pay¬ 
ment of a dividend which the assignee refuses to 
pay,^^ Under some statutes a creditor may pro¬ 
ceed by motion against the assignee for failure to 
pay a dividend.^^ 

d. Jurisdiction 

What courts take cognizance of proceedings to en¬ 
force payment depends on the particular jurisdiction In 
which the proceeding arises. 

It seems that jurisdiction of a suit against an as¬ 
signee for a dividend generally belongs to the tri¬ 
bunal having jurisdiction of the settlement of the 
trust.However, in some states a court of chan¬ 
cery has jurisdiction^'^ or at least concurrent ju- 
risdiction.s^ Although an assignment is pending 
in a state court, a decree rendered in any other 
state court or in a federal court, in an original 
action in equity, determining equities and priorities, 
is binding on the court in which the assignment 
is pending.^^ 

e* Parties 

The creditor entitled to a dividend Is the proper par¬ 
ty plaintiff, and he need not make the assignor or other 
creditors parties to the suit. 

The creditor entitled to a dividend is the proper 
party to bring an action to compel payment and 
as each creditor has a claim which is several and 
not joint he may maintain an action on it without 
joining with other creditors either as plaintiffs,^^ 

or defendants,42 

The assignor is not a necessary party.^3 

f, Pleading 

A cause of action must be clearly stated against the 
assignee. 

To support a judgment against an assignee in his 
fiduciary capacity the complaint need not describe 


defendant as assignee if it clearly states a cause 
of action against him as such assignee.'^^ A count 
against assignees for the benefit of creditors, set¬ 
ting out the assignment, naming defendants as trus¬ 
tees, and averring that they had collected money 
enough to pay all the assignor’s debts, may be 
joined with a count for money had and received in 
which defendants are not named as trustees, both 
counts charging them personally.^5 

g. Evidence 

The burden is on the creditor to prove the facts 
necessary to his recovery, and on the assignee to prove 
his defense; and competent evidence is necessary. 

The burden of proof is first on the moving cred¬ 
itor to show that the assignee has funds sufficient 
to pay a dividend and that the creditor has made 
a timely demand on him to do so; then the burden 
rests upon the assignee to adduce evidence that the 
condition of the estate does not justify the pay¬ 
ment of the dividend.^® Where an assignee de¬ 
fends an action for a dividend on the ground that 
plaintiff by a secret verbal agreement not to make 
any claim against the estate induced the assignee, 
who was a creditor, to release the assignor and pro¬ 
cure other creditors to do so, the burden is on 
defendant to establish such defense.^7 The assig¬ 
nor’s declaration or deed of assignment is admis¬ 
sible to prove a debt against the estate,but on 
the question as to whether a preferred claim has 
been paid evidence that another preferred creditor 
in the same class has not been paid is inadmis¬ 
sible.^^ 

h. Judgment 

The relief granted must be consistent with the plead¬ 
ings and evidence. 

In a suit against an assignee to compel the pay¬ 
ment of a claim, the relief claimed and granted 


33. Bouve v. Cottle, 9 N.B. 654, 143 
Mass. 310—5 C.J. p 1283 note 13. 

Removed assigrnee 

The rule that a beneficiary under 
the assignment may maintain an ac¬ 
tion at law for money had and re¬ 
ceived for the amount of a dividend, 
declared in his favor, against the as¬ 
signee, enables a removed assignee 
to sue his successor for expenses of 
administration when the successor 
has funds in his hands for the pur¬ 
pose of paying such expenses.— 
Stuckey v. McKibbon, 8 So. 379, 92 
Ala. 622. 

34. McDonnell v. Bank of China, (C. 
C.AChina) S3 F.(2d) 816, certio¬ 
rari denied Bank of China v. Mc¬ 
Donnell, 50 S.Ct 160, 280 U.S. 612, 
74 L.Bd. 664—5 C.J. p 1284 note 14. 


35. In re Murdock, 36 Mo.App. 399 
—5 C.J. p 1284 note 15. 

33. N.T,—^Matter of Ward, 10 Daly 

66 . 

Ohio.—Owens v. Ramsdell, 33 Ohio 
St. 439, 

317. Southern Michigan Nat. Bank v. 
Byles, 34 N.W. 702, 67 Mich. 296— 
5 C.J. p 1284 note 17, 

38. Matter of Merklen, 89 N.T.S. 
786, 44 Misc. 169. 

39. Knoxville Nat. Bank v. Hani- 
rick, 25 N.W. 816, 67 Iowa 583. 

40. Matter of Wiltse, 26 N.T.S. 733, 
5 Misc. 105. 

41. Me.—^Mitchell v. Kendall, 45 Me. 
234. 

Mo.—^Napoleon Hill Cotton Co. v. 
Smith, 129 S.W. 259, 144 Mo.App. 
169. 


42. Southern Michigan Nat. Bank v. 
Byles, 34 N.W. 702, 67 Mich. 296. 

43. Scarf v. Johnson, 3 Tex.App.Civ. 
Cas. § 399. 

44. Gundry v. Vivian, 17 Wis. 436— 
5 CtJ. p 1284 note 25. 

45. Rush V. Good, 14 Serg. & R. 
(Pa.) 226. 

46. In re Murdock, 36 Mo.App. 399. 

47. Frost V. Gage, 6 Allen (Mass.) 
50. 

48. Conn.—^Ramsbottom v. Phelps, 
18 Conn. 278. 

Ind.—Coburn v. Stephens, 36 N.E. 

132, 137 Ind 683, 45 Am.S.R. 218. 
Minn.—Cumbey v. Lovett, 79 N.W. 
99, 76 Minn. 227. 

49. Whintringham v. Dibble, 66 N. 5. 
634. 
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must be consistent with the pleadings and the evi- 

dence.60 

L Eeview 

Appeals may be taken from an order finding the as¬ 
signee to have received funds and property and di¬ 
recting him to pay definite amounts to certain persons. 

While a mere order for the distribution of funds 
in the hands of the assignee is not an appealable 
order,51 an appeal may be taken from an order 
finding that the assignee has received certain funds 
and property and directing him to pay definite ac- 
amounts to certain persons.®^ An order denying to 
a creditor the right to a pro rata dividend is a final 
decision which may be reviewed on appeal.53 

j. Costs 

if the creditor prevails he is entitled to costs, but, 
the estate prevailing, the costs must be paid out of it. 

Where a creditor recovers a dividend, the pay¬ 
ment of which has been refused, he is the prevail¬ 
ing party and is entitled to costs ;54 t)ut the de¬ 
fense having been made for the benefit of the other 
creditors who would otherwise have received such 
dividend, the costs must be paid out of the funds 
in the hands of the assignee.55 

5 349. Compromises and Releases by Credi¬ 
tors 

a. Necessity and sufficiency 

b. Effect of 

a. Necessity and Sufficiency 

Creditors need execute no release unless so required 
by statute or by the assignment. When required, the 
release must be properly executed. 

Where no releases are required by statute or the 
deed of assignment, none need be executed by the 


creditors,®^ and if not provided for in the instru¬ 
ment of assignment, they cannot afterward be in¬ 
troduced by order of court.5 ^ Where a valid stipu¬ 
lation for a release is contained in the instrument 
of assignment, or a release is required by statute, 
a creditor must execute the required release before 
he is entitled to dividends^s or to object to any of 
the assignment proceedings.®® There must be an 
actual release, and not merely an offer to release, 
executed®® and delivered,®! by an authorized per¬ 
son,® ^ within the limit of time and in the manner 
required.®® However, a substantial compliance is 
sufficient,®^ and no particular form is necessary, 
provided the release shows the intention of the 
creditor executing it to accept the assignment un¬ 
conditionally and to release the debtor from all 
future liability on his claim.®® Where the assign¬ 
ment stipulates for a full and complete release, a 
condition in a general release that the assignment 
must pay a certain percentage on the claim is void 
and the release is regarded as single and absolute.®® 
It has been held that a stipulation in an assignment 
for a release by the creditors means a technical 
release under seal,®^ although in some jurisdictions 
a seal is not necessary,®® and that the release may 
be sent by mail or telegraph, provided it is done 
within the prescribed time.®® 

b. Effect of 

By executing a release the creditor agrees not to 
hold the debtor liable for the difference between the 
amount due and the amount received. 

By executing a release the creditor only agrees 
to take his proportionate share of the estate in 
full payment of his claim and not to hold the debtor 
liable for the difference between the amount due 
and the amount received by him under the assign- 
ment.70 Unless it so affirmatively appears on the 
face of the release,*^! a creditor by executing the 


Wright v. Dainish, 74 Ga. 828— 
5 C.J. p 1284 note 31. 

51. Clark V. Burke, 62 ni.App. 252, 
affirmed 45 N.E. 235, 163 Ill. 334. 

52. Clark v. Burke, supra. 

53. Mitchell v. Powers, 21 P. 451, 17 
Or. 491. 

54. Peck V. Stimpson, 20 Pick. 
(Mass.) 312. 

55. Peck V. Stimpson, supra. 

53. Minn.—Mullen v. Ellington, 73 
N.W. 146, 70 Minn. 290. 

Wa.—Robinson v. Mays, 76 Va. 708. 

5 C.J. p 1284 note 37. 

57. In re Bird, 40 N.W. 827, 39 
Minn. 520, followed in In re Fuller, 
43 N.W. 486, 42 Minn. 22. 

53. Mather v. Pratt. 4 Dall.(U.S.) 
224, 1 KEd. 810—5 CJ. p 1284 note 
39. 


[55. Adler v. Cloud, 20 S.E. 393, 42 

S. C. 272. 

30. Pearpoint v. Graham, (C.C.Pa.) 
19 F.Cas.No.10,877. 4 Wash.C.C. 

232. 

61. Steel v. Tuttle, 15 Serg. & R. 
(Pa.) 210—^5 C.J. p 1285 note 42. 

62. Armstrong v. Hurst, 18 S.E. 
150, 39 S.C. 498—^Jaffray v. Steed- 
man, 14 S.E. 632, 35 S.C. 33. 

63. Pearpoint v. Graham, (C.C.Pa.) 
19 F.Cas.No.10,877, 4 Wash.C.C. 232 
—5 C.J. p 1285 note 44. 

34. Hosack v. Rogers, 6 Paige (N. 

T. ) 415, reversed on other grounds 
18 Wend. 319. 

35. Pa.—^Tyson v. Dorr, 6 Whart. 
256. 


S.C.—^Hewitt V. Darlington Phos¬ 
phate Co., 20 S.E. 804, 43 S.C. 5. 

5 C.J. p 1285 note 46. 

66. Tyson v. Dorr, 6 Whart (Pa.) 
256. 

67. Agnew v. Dorr, 5 Whart (Pa.) 
131, 34 Am.D. 539. 

68. Hewitt v. Darlington Phosphate 
Co., 20 S.E. 804, 43 S.C. 5—Burgiss 
V. Westmoreland, 17 S.E. 66, 38 
S.C. 425. 

69. Atlantic Phosphate Co. v. Law, 
23 S.E. 955, 45 S.C. 606—5 C.J. p 
1285 note 49. 

70. Matlack’s App., 7 Watts & S. 
(Pa.) 79—5 C.J. p 1285 note 51. 

71. Ragsdale v. Winnsboro Bank, 23 
S.E. 947, 45 S.C. 575. 
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release does not affect the liability of an indorser 
or surety of the debtor.’^^ Sq a later indorser 
who has released the maker under an assignment 
by him can sue a prior indorser,^3 and, where an 
indorser assigns, the holder of the note, who has 
released the indorser, can still proceed against the 
makerJ^ 

It is held in some jurisdictions'^^ not in oth¬ 
ers,'^® that a release of a firm or a partner dis¬ 
charges not only firm but also individual liability. 

A release is not binding or operative in the event 
of the assignment being declared void*^*^ or if the 
specified dividends are not received and it may 
be rescinded where the creditor signed under a mis¬ 
take as to his rights'^® or was induced to sign by 
fraudulent representations.30 

The release of a particular claim mentioned in 
the schedule annexed to the assignment does not 
release another claim held by the same creditor 
and not included therein.31 A release of the debtor 
from personal liability does not deprive the creditor 
of any security held by him.33 

It has been held that in the absence of a statu¬ 
tory provision to the contrary the participation by 
a creditor in the benefits of a general assignment 
conditioned that those accepting its benefits shall 
release their claims in full does not operate as a 
discharge of the unpaid part of the debt, there 
being no consideration therefor.33 


§ 351 

§ 350. Liability to Refund 

In a proper case a creditor may be compelled to re¬ 
fund moneys paid him. 

A creditor who accepts payment of his claim 
made by mistake of the assignee becomes a party to 
the assignment and subjects himself to the jurisdic¬ 
tion of the court, so that restitution may be ordered 
in the assignment proceeding but it has been 
held that refunding cannot be compelled where 
the mistake was due to negligence of the as- 
signee.35 On the other hand, an independent suit 
may be maintained by the assignee to recover back 
part or all of a dividend in a proper case, as in 
case of an agreement to refund on the happening 
of a contingency,33 or where large dividends, ex¬ 
hausting the estate, have been paid, but the ex¬ 
penses remain unpaid.37 

§351. -Preferred Creditors 

Preferred creditors may be compelled to return 
money paid under a void preference. 

Where an assignment is so made as to violate 
statutory provisions relating to preferences, the 
preferred creditor who receives money from the 
sale of the assignor’s property must bring in the 
money so received to be distributed ratably in pay¬ 
ment pro tanto of the debts due him and the credi¬ 
tors in whose interest the transfer is set aside.38 


72. Md.—^Ludwig v. Iglehart, 43 Md, 
39. 

Mass.—Gloucester Bank v. Worces¬ 
ter, 10 Pick. 528. 

73. Ludwig V. Iglehart, 43 Md. 39. 

74. Commercial Bank v. Cunning¬ 
ham, 24 Pick.(Mass.) 270, 35 Am. 
D. 322. 

75. Wash.—Blodgett v. Inglis, 115 
P. 1043, 63 Wash. 513, Ann.Cas. 
1912D 622. 

Wyo.—^McCord-Brady Co. v. Mills, 56 
P. 1003, 8 Wyo. 258, 46 L.R.A. 737. 
5 C.J. p 1285 note 66. 

76. Holbrook v. Lord, 46 Me. 23. 

77. In re Walker, 33 N.W. 852, 34 
N.W. 591, 37 Minn. 243. 

78- Lipe v. Webster, (Tex.Civ.App.) 
278 S.W. 246. 

Release of partner 

(1) Where partnership creditors, 
who agreed to release one partner in 
consideration of his making a stat¬ 
utory assignment for benefit of cred¬ 
itors, failed to receive the dividend 
specified in the agreement for re¬ 
lease, neither partner is discharged. 


—Lipe V. Webster, (Tex.Civ.App.) 
278 S.W. 246. 

(2) That the dividends paid credi¬ 
tors under statutory assignment 
were applied on open account, in¬ 
stead of on note, was not error, 
where both were partnership debts. 
—Lipe v. Webster, supra. 

79. Whitehill v. Dacus, 27 S.E. 200, 
49 S.C. 273—^5 C.J. p 1285 note 60. 

86. Graves v. Morgan, 65 N.B. 60, 
182 Mass. 161—5 C.J. p 1285 note 
61, 

81. Averill v. Lyman, 18 Pick. 
(Mass.) 346—5 C.J. p 1285 note 62. 

82. Pa.—^Lewis v, Penn Tp. Bank, 
3 Whart. 531. 

Ya.—^Long v. Meriden Britannia Co., 
27 S.E. 499, 94 Va. 694, 602. 

5 C.J. P 1286 note 64. 

83. Acme Harvesting Mach. Co. v. 
Benedict, 190 P. 287, 58 Mont 110 
—5 C.J. p 1286 note 66. 

Rothisg short of an agreement ex- 
pressed in terms indicating clearly 
the creditor’s intention to accept the 
pro rata distribution as a full dis¬ 
charge of his indebtedness absolves 


the original debtor, and a receipt re¬ 
citing payment to the receipting 
creditor by the assignee of a certain 
sum “being" a certain per cent, “final 
dividend on our account, which ac¬ 
count is hereby settled and closed 
and said assignee is released from 
said trust, and finally discharged 
from his duties and obligations as 
such assignee," is not such an agree¬ 
ment.—^Acme Harvesting Mach. Co. 
V. Benedict, 190 P. 287, 58 Mont. 110. 

84. Ill.—^Union Nat. Bank v. Doane, 
29 N.E. 906, 140 Ill. 193, reversing 
40 IlLApp. 483. 

N.Y.—^Matter of Morgan, 1 N.E. 406, 
99 N.T. 145. 

5 C.J. p 1283 note 91. 

85. Germany Security Bank v. Co¬ 
lumbia Finance, etc., Co., 85 S.W. 
761, 27 Ky.L. 581. 

86. Beardsley v. Mars teller, 22 N.E. 
316, 120 Ind. 319—Wheeler v. Haw¬ 
kins, 19 N.B. 470, 116 Ind. 515. 

87. Wells-Stone Mercantile Co. v. 
Aultman, 84 N.W. 375, 9 N.B. 620. 

88. Powers, etc., Drug Co. v. Paulc- 
ner, 44 S.E. 204f 52 W,*Va« 581* 


60.J.S.-89 
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§ 352. In General 

There are, as will be seen in the immediately 
succeeding sections, various claims and liens which 
are prior or superior to assignments for benefit of 
creditors, and which are not affected thereby, 

§ 353. Rights in Derogation of Assignment in 
General 

Debts which are liens on the debtor's property are 
not affected by an assignment. 

Debts which are liens on the assignor’s property 
are not affected by the assignment and are of 
course entitled to payment out of the assigned es¬ 
tate in preference to the claims of general cred¬ 
itors.^® The rule applies not only to liens created 
by statute or which are recognized at common law, 
but also to equitable liens which are a matter of 
agreement between the parties.®® However, to ob¬ 
tain priority within the meaning of the rule, there 
must be a real lien,®i lawfully obtained,®® prior to 
the date of assignment,®® and the creditor must 
not have waived his rights or have estopped him¬ 
self to assert them.®^ 

A seaman^s lien for wages on freight and cargo 
is superior to the title of an assignee for cred¬ 
itors.®® 

§ 354. Rights to Specific Property or Its Pro¬ 
ceeds 

Creditors may have the right to enforce their liens 
on specific property or the proceeds of it. 

Sometimes it is held that lien creditors have the 
right not only to enforce their liens out of the 


particular property, but also to have the rents due 
the assignor on the property covered by liens ap¬ 
plied to the payment of the lien debts as against 
other creditors,®® although such rents accrue after 
the assignee has taken possession of the assigned 
property.®*^ Where the assignor is in default in 
payments under a conditional sale contract and the 
seller thereupon sells the goods to another, the 
second purchaser is entitled to the property as 
against the first purchaser’s assignee.®® Where a 
sale of goods is an absolute sale and not a con¬ 
signment to the debtor, the seller has no right to 
repossess the goods after the buyer makes an assign¬ 
ment for benefit of creditors.®® 

§ 355. Rent 

Where a claim for rent is a preferred charge, or the 
landlord Is given a lien for rent due before the assign¬ 
ment, such rent must be paid before the payment of 
other debts. 

Where a claim for rent is made a preferred 
charge,^ and in those jurisdictions in which the 
landlord has a lien for rent, if such a lien exists 
at the time of an assignment it must in most states 
be discharged before the assigned property which 
is subject to it is applied to the payment of debts 
under the assignment,® but this rule is not univer¬ 
sal.® Obviously, the landlord has no lien under an 
invalid lease,^ or where there has been undue de¬ 
lay on his part,® or he has otherwise failed to per¬ 
fect his lien so as to make it effective;® nor is 
the landlord entitled to a lien merely because the 
lease so provides.^ Where the lease provides that 
the landlord shall have a lien for rent the lien is 
not lost by an assignment made pursuant to an 


as. Blessing's Assignee v. Johnson, 
176 S.W. 17. 164 Ky. 647—5 C.J. p 
1286 note 67. 

SO. Strawn v. lams. 93 A. 176, 247 
Pa. 138—5 C.J. p 1286 note 68. 

91. Ala.—^J. Loeb Grocery Co. v. 
Brickman, 56 So. 119, 173 Ala. 316. 

X.C.—^Winston First Nat. Bank v. 
Wachovia L. & T. Co., 26 S.E. 131, 
119 N.C. 553. 

92. Jacoby v. Laussatt, 6 Serg. & 
Il.(Pa.) 300. 

93. Matter of High Falls Sulphite 
Pulp, etc., Co.. 47 N.Y.S. 6, 20 Misc. 
626—5 C.J. p 1287 note 71. 

94. Illinois Glass Co. v. U. S. Horse- 
Radish Co., 131 N.W. 1125, 166 
Mich. 520—5 C.J. p 1287 note 72. 

95. Poland v. The Spartan, (D.C. 
Me.) 19 P.Cas.No.11,246, 1 Ware 
130. 


96. In re Neff, 39 A. 830, 185 Pa. 
98—Wolf’s App., 106 Pa. 545. 

97. Ohio.—^Hutchinson v. Straub, 60 
N.B. 602, 64 Ohio St. 413, 83 Am.S. 
R. 764. 

Pa.—Wolf’s App., 106 Pa. 645. 

5 C.J. p 1287 note 74. 

93. Treeful v. Mills, 125 N.B. 183, 
234 Mass. 141. 

99. Yakima Grocery Co. v, Seattle 
Ass’n of Credit Men, (Wash.) 39 
P.(2d) 617. 

1. Xn Virginia 

(1) A husband not having paid 
rent due wife before assignment for 
benefit of creditors, the wife was en¬ 
titled to six months’ rent as a pre¬ 
ferred charge.—Allen v. Parkey, 149 
S.E. 615, 154 Va, 739, aflirmed 154 S. 
E. 919, 154 Va. 739. 

(2) However, the balance of rent 
is not a preferred charge against 
trustee of husband, assigning prop- j 
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erty for benefit of creditors, and is 
collectible on open account.—^Allen v. 
Parkey, supra. 

2. Hoskins v. Paul, 9 N.J.Law 110, 
17 Am.D. 455—5 C.J. p 1287 note 
76. 

3. Dial V. Levy, 17 S.E. 776, 39 S.C. 
265—BischofC v. Trenholm, 15 S.E. 
346, 36 S.C. 75—Ex p. Knobeloch. 
2 S.E. 612, 26 S.C. 331. 

4. Packard v. Chicago Title, etc., 
Co., 67 I11.APP. 598. 

5. Petry v. Randolph, 3 S.W. 420, 85 
Ky. 351, 9 Ky.L. 14. 

a Rand v. Francis, 48 N.E. 159, 168 
Ill. 444, affirming 67 HLApp. 225— 
5 C.J. p 1287 note 80. 

7. Ill.—Gubbins v. Equitable Trust 
Co., 80 IlLApp. 17. 

N.Y.—Reynolds v. Ellis, 8 N.E. 392, 
103 N.Y. 115, 57 Am.R. 701. 

5 C.J. p 1287 note 8L 
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agreement between the assignor and certain credi¬ 
tors where the landlord was no party to the agree¬ 
ment and the trustee has occupied and used the 
leased premises.^ If the assignee obtains permis¬ 
sion from the court to continue the assignor’s 
business for a time, the landlord, because he fails 
to object, does not estop himself from asserting 
the priority of his lien over the expenses incurred 
in such continuation, at least as against other than 
labor claims.^ A landlord does not waive his lien 
by consenting to the sale of the property in the 
hands of the assignee under a court order, where, 
in consenting to the sale he insists that the pro¬ 
ceeds be held and applied to the payment of the 
rent.lO 

Right to distrain. It has been held on the one 
hand that the landlord’s right to distrain for rent is 
not affected by the assignment,and on the other 
hand that a landlord cannot distrain, for rent, prop¬ 
erty in the hands of an assignee.^^ At least where 
a tenant assigns his goods to provide for the pay¬ 
ment of bona fide debts, and the goods are there¬ 
upon removed from the demised premises, the right 
to distrain is at an end, although the creditors had 
notice that rent was about to become due.^^ 

§ 356. Taxes and Duties 

Liens for taxes, or duties payable on goods of the as¬ 
signor, are not affected by an assignment. 

The claim of the state for taxes is secured by 

8. Ferguson v. McKey, 216 IlLApp. 

132. 

Trustee is not purcliaser for value 
where he takes title to property of a 
lessor under an assigrnment by the 
lessee made pursuant to an agree¬ 
ment between the lessee and certain 
creditors, to which the lessor is not 
a party, and will not be protected 
against the enforcement of a lien in 
the lease against property of the les¬ 
see subject thereto.—^Ferguson v. 

McKey, 216 Ill.App. 132. 

Bent accming after assigumeut 

Where the trust agreement em¬ 
powers the trustee to bargain, sell, 
manage, and otherwise deal with the 
trust property, and provides that all 
liabilities incurred in connection 
with the execution of the trust are 
to be a charge upon the property and 
entitled to priority over debts then 
owing to the assenting creditors, a 
claim for rents accruing after the 
trustee took possession of the debt¬ 
or's leased premises is entitled to 
priority,—Ferguson v. McKey, 216 
IlLApp. 132. 

8. In re Jones & Ricard, 166 N.W. 

742, 182 Iowa 1363. 

10. In re Jones & Ricard, supra. 


an equitable lien which is paramount to an assign 
ment for the benefit of creditors and a prio 
lien of the government for duties payable on good 
belonging to the assignor is not in any way affectec 

by the assignment^® 

§ 357. Lien for Purchase Price 

A purchase money lien is superior to an assignmen 
If not invalid. 

Where part or all of the assigned property hai 
not been paid for, the liens of the assignor’s ven¬ 
dors or consignors as given by statute, or when 
title is reserved to the property sold or consignee 
until payment of the purchase price, are superioi 
to the assignment,!® provided the lien is not fraud¬ 
ulent as to creditors,!^ and, in case the lien h 
given by statute, that the statutory formalities arc 
complied with.!® However, a statute providing thal 
personal property shall in all cases be subject tc 
execution on a judgment against the purchaser foi 
the purchase price thereof, and shall in no case 
be exempt from such judgment and execution ex¬ 
cept in the hands of an innocent purchaser foi 
value without notice of the prior claim for the 
purchase money, has been held not to give a seller 
a lien as against the purchaser’s assignee for the 
benefit of creditors.!^ 

A vendor’s Hen is extinguished as against the 
vendee’s creditors who became parties to and ac¬ 
cepted an assignment for their benefit where the 

13. Hastings v. Belknap, 1 Den.(N, 
Y.) 190. 

14. Jack V. W’eiennett, 3 N.E. 445, 
115 Ill. 105, 56 Am.R. 129—5 C.J. 
p 1288 note 86. 

15. Dean v. Thurber, 21 N.E. 685, 
115 N.T. 35. 

16. Mich.—^Lavin v. L 3 rnch, 168 N, 
W. 1024, 203 Mich. 143. 

Miss.—^Walton v. Hargroves, 42 
Miss. 18, 97 Am.D. 429. 

5 C.J. p 1288 note 89. 

17. Nailer v. Young, 7 Lea (Tenn.) 
735. 

18. Castaneda v. National Cash 
Register Co., (Ariz.) 29 P.(2d) 730 
—6 C.J. p 1288 note 91. 

Recording or filing 
Where a conditional sale contract 
was not filed within ten days, but 
was filed long before buyer’s general 
assignment for benefit of creditors, 
title of conditional seller Is good as 
against buyer’s assignee.—Castaneda 
V. National Cash Register Co., 
(Ariz.) 29 P.(2d) 730—5 C.J. p 1288 
note 91 [a]. 

19. Van Prank v. Walther, 84 Mo. 
App. 472—^Knoxville Mantel, etc., 
Co. v. Coon, 61 Mo.App. 151—^5 C. 
J. p 1289 note 92. 


Bight to proceeds 
Payment of a landlord’s lien, on 
assignment for benefit of creditors, 
such lien, out of proceeds of sale of 
property of the estate, is not post¬ 
poned to claims of other creditors 
because some property to which his 
lien attaches remains unsold.—^In re 
Jones & Ricard, 166 N.W. 742, 182 
Iowa 1363. 

11 . Ky.—Loth V. Carty, 4 S.W. 314, 
85 Ky. 591, 9 Ky.L. 131. 

Miss.—^Paine v. Sykes, 16 So. 903, 72 
Miss. 351. 

5 C.J. p 1288 note 82. 

12. Friedman v. Kappel, 257 IlLApp. 
568—5 C.J. p 1288 note 83. 

Distress warrants issued after ten¬ 
ant’s assignment for benefit of cred¬ 
itors and after assignee has taken 
property give the landlord no lien.— 
Friedman v. Kappel, 257 IlLApp. 568. 

Dien enforceable in eg.nlty 
A clause in a lease, if it creates 
a lien at all, which contemplates its 
enforcement in equity is inapplicable 
in determining the landlord’s com¬ 
mon-law right to distrain on prop¬ 
erty in possession of tenant’s as¬ 
signee for benefit of creditors.— 
Friedman v. Klappel, 257 IlLApp. 568. 
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vendee failed to assert and prove his lien until 
after the creditors’ acceptance.-® 

§ 358. Mechanic’s Lien 

As a general rule mechanics* liens are not affected by 
a subsequent assignment. 

Although there is some authority to the con- 
trary,2i mechanics’ liens and liens for improve¬ 
ments are not affected by a subsequent assignment 
by the owner of the property ,22 and one holding a 
mechanic’s lien does not waive it by accepting a 
dividend in the assignment proceedings.23 The 
rights of lienors who file their liens within the time 
limited by statute are superior to those of an as¬ 
signee for the benefit of creditors of the contrac- 
tor.24 In some jurisdictions,25 although not in oth¬ 
ers, 2 ® such liens may be perfected after an assign¬ 
ment has been executed, provided this is done in 
the manner and within the time prescribed by 
statute. 

§ 359. Mortgage or Pledge 

As a general rule the lien of a mortgagee or a pledgee 
Is unaffected by an assignment. 

A prior mortgage which is not fraudulent27 and 
which does not come within the statutes prohibiting 
preferences (supra § 47), and is not invalid on that 


! account as amounting to a preference,22 is superior 
to the assignment in regard to the mortgaged prop¬ 
erty and its proceeds,2® even though the statute 
directly prefers certain creditors other than the 
mortgagee.2® The same is held to be true of any 
equitable hen arising from a valid agreement to 

mortgage.2l 

The lien and rights of the mortgagee are limited 
to the property described in the mortgage .22 

Where a mortgagee becomes an assignee, he 
waives his right to enforce the power of sale in the 
mortgage, but he does not lose his lien on the mort¬ 
gaged property, and on a sale of the same he has 
a right of priority to the amount of his mortgage.22 

Where a creditors’ committee to prevent its fore¬ 
closure pays off a special mortgage priming a legal 
mortgage and then sells the realty for a price in ex¬ 
cess of the amount of the special mortgage, the ex¬ 
cess amount over the amount of the assets used to 
pay off the special mortgage belongs not to the ordi¬ 
nary creditors but to the holder of the legal mort- 

gage.24 

Although it is stated generally that a prior mort¬ 
gage that is void as to creditors is not superior to 
an assignment,35 the authorities are not in accord, 
due to a variance in the statutory provisions of the 


ta Ferger v. Allen, 170 P. 861, 35 
Cal.App. 738. 

ri. Quinby v. Slipper, 35 P. 116, 7 
Wash. 475, 38 Am-S.R. 899—5 C.J. 
p 1289 note 94. 

Fla.—^Lockett v. Robinson, 12 
So. 649, 31 Fla. 134, 20 L.R.A. 67. 
jSl .—^Pullis Bros. Iron Co. v. Natchi¬ 
toches Parish, 26 So. 402, 51 La. 
Ann. 1377. 

C.J. p 1289 note 95. 

3. Paddock v. Stout, 13 N.E, 182, 
121 III. 571. 

4. Church E. Gates & Co. v. Jno. 
F. Stevens Const. Co., 115 N.E. 22, 
220 N.T. 38, affirming 154 N.T.S. 
605, 169 App.Div. 221—40 C.J. p 
308 note 53-54. 

5. Lockett V. Robinson, 12 So. 649, 
31 Fla. 134, 20 L.R.A. 67—5 C.J. p 
1289 note 97—40 C.J, p 308 note 65. 

3L III.—Ryerson v. Smith, 38 N.E. 
1032, 152 Ill. 641. 

id .—^Kulp V. Chamberlain, 31 N.E. 
376, 4 Ind.App. 560. 

’• Baillargeon v. Dumoulin, 151 N. 
T.S. 112, 165 App.Div. 730. 

, Nathan v. Lee, 52 N.E. 987, 152 
Ind. 232, 43 L.R.A. 820—5 C.J. p 
1289 note 2. 

, U.S.—^Warner v. Citizens* Bank 
jf Anacortes, (D.C.Wash.) 19 F. 
[2d) 947, affirmed (C.C.A.) 25 F. 
;2d) 21, rehearing denied 26 F.(2d) 


465—Gustlin v. Whitham, (D.C. 
Iowa) 292 P. 782. 

Mich.—^In re Miller, 221 N.W. 146, 
244 Mich. 302. 

Ohio.—In re Rice, 18 Ohio N.P.(N. 
S.) 489. 

Pa.—^Love’s Est., 6 Pa.Dist 616, 18 
Pa.Co, 600, 

R.I.—^In re Najarian, 119 A. 498, 44 
R.I. 499. 

5 C.J. p 1289 note 3. 

Claim superior to rent 
Claim of chattel mortgagee 
against assigned estate could not be 
reduced by unpaid rent accruing 
after the execution of the mortgage. 
—^In re Cutler & Horgen, 234 N.W. 
238, 213 Iowa 983, modified on other 
grounds and rehearing denied 238 N. 
W. 80, 213 Iowa 983. 

Effect of statute voiding liens 

(1) The phrase **any lien,*’ in Gen. 
L.(1909) c 338 § 4, as amended by 
Pub.L.(1909) o 456, providing for 
the dissolution by «-ommon-law as¬ 
signment of any lien placed on as¬ 
signor’s property four months prior 

hereto, is used In its strict legal 
sense, rather than in the popular and 
more comprehensive sense, and does 
not include a chattel mortgage.—^In 
ro Najarian, 119 A. 498, 44 R.L 499. 

(2) Neither a debtor nor his com¬ 
mon-law assignee under Gen.L.(1909) 
c 338 § 4, as amended by Pub.L. 
(1909) 0 456, can avoid a chattel 
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mortgage executed by the debtor in 
good faith and for value a month be¬ 
fore the assignment and If the debtor 
or his creditors desire to attack the 
validity of the mortgage, proceed¬ 
ings in insolvency must be taken un¬ 
der Gen.L.(1909) c 339.—-In re Naja¬ 
rian, supra. 

(3) The addition of the term 
“lien” in Gen.L.(1909) c 338 S 4. as 
amended by Pub.L.(1909) c 466, in no 
wise changes the general object or 
intent of the act as originally enact¬ 
ed.—^In re Najarian, supra. 

30. Ind.—^McDaniel v. Osborn, 75 N. 
E. 647, 166 Ind. 1, 117 Am.S.R. 354, 
2 L.R.A.(N.S.) 615. 

Ohio.—^Lindemanu v. Ingham, 36 
Ohio St 1. 

SI. Md.—Ober, etc., Co. v. Keating, 
26 A. 501, 77 Md. 100. 

Ohio.—^Bloom v. Noggle, 4 Ohio St. 
4t 

32. In re Cutler & Horgen, 217 N. 
W. 448, 204 Iowa 739, 64 A.L.R. 
527, denying rehearing and modify¬ 
ing 212 N.W. 573, 204 Iowa 739, 54 
A.L.R. 527. 

33. Le Brun Music Go. v. Boulang¬ 
er, 56 Mo.App. 41. 

34. White V. White, 85 So. 241, 147 
La. 661. 

35. Chick v. Nute, 57 N.E 219, 176 
Mass. 67—5 C.J. p 1289 note 8. 
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different states. It is held in most jurisdictions that 
a mortgage that is invalid as a preference is en¬ 
titled to no priority,36 but that a mortgage, valid be¬ 
tween the parties, should not be denied priority be¬ 
cause defectively executed,37 provided it is duly 
delivered,33 or, in those jurisdictions where the 
assignee is simply the representative of the assignor 
(supra § 181), because its description is vague,36 
or void.**^ 

The authorities are not in accord as to whether a 
mortgage valid between the parties should be denied 
priority over an assignment because it has not been 
acknowledged, filed or recorded as required by stat¬ 
ute. Failure to file or record a chattel mortgage has 
been regarded in many jurisdictions as affording a 
voluntary assignee no right to attack it^i While 
there is authority to the contrary,^^ assignee is 
ordinarily not regarded as a purchaser for value.^^3 
On the other hand, where the assignee is, under the 
statute in the particular jurisdiction, regarded as the 
representative of all the creditors it is held that he 
may attack the mortgage,44 and the same conclusion 
is reached where the recording act declares an un¬ 
recorded mortgage to be invalid as to all persons 
other than the parties.45 In any event the assignee 
cannot attack the validity of the mortgage unless he 
represents creditors who are in a position to take 
advantage of the statute as voiding it.46 Where 
the assignee and the mortgagor’s committee under 


an agreement took expressly subject to the lien of 
the mortgage, they cannot dispute its validity.47 No 
priority will be given to a mortgage which has been 
fraudulently withheld from record for the purpose 
of deceiving or misleading other creditors of the 
mortgagor.48 

A pledgee is ordinarily entitled to priority over a 
subsequent assignee for the benefit of creditors.43 

§ 360. Stock Exchange Lien 

The lien of a stock exchange on the seat of a mem¬ 
ber is unaffected by an assignment, the assignee taking 
subject to the rules of the exchange. 

Where tlie assignor is a member of a stock ex¬ 
change, the assignee takes subject to the rules of the 
exchange to the effect that, on the insolvency of 
a member, his seat shall be sold and the proceeds 
applied first to the fines and fees due the exchange 
and to other liabilities arising out of stock exchange 
transactions.50 Payments so made are not to be 
deducted from what may be due the recipients as 
creditors of the assignor.^i 

§ 361. Bailee’s Lien 

A bailee's lien is unaffected by a subsequent assign¬ 
ment. 

A bailee has a lien unaffected by a subsequent 
assignment for the benefit of creditors.^^ 


MortsTargree shares pro rata 

Mortgagee under a defective chat¬ 
tel mortgage could share pro rata 
with other creditors under an as¬ 
signment for their benefit.—^McMinn 
V. Harrison, 23 P.(2d) 944, 93 Colo. 
5. 

se. Wooten V. Taylor, 76 N.E. 11, 
159 N.C. 604—5 C.J. p 1290 note 9. 

37. Iowa.—In re Windhorst, 77 H. 
W. 513, 107 Iowa 58. 

Mo.—^Kern v. PfafC, 44 Mo.App. 29. 
Ohio.—^Bloom v. Noggle, 4 Ohio St, 
45. 

5 C.J. p 1290 note 10. 

38. Dole V. Bodman, 3 Mete. 
(Mass.) 139—5 C.J. p 1290 note 11. 

39. Evans-Snyder-Buell Co. v. Tur¬ 
ner, 45 S.W. 654, 143 Mo. 638. 

40. Sayers & Scovill Co. v. Doak, 89 
So. 917, 127 Miss. 216. 

41. Sheldon v. Wickham, 55 N.E. 
1045, 161 N.T. 500, reversing 60 N*. 
Y.S. 314, 27 App.Div. 628—11 C.J. 
p 512 note 86. 

42. Brem v. Lockhart, 93 N.C. 191. 

43. Keller v. Smalley, 63 Tex. 512— 
11 C.J. p 512 note 88. 

44. In re H. G. Andrae Co., (D.C. 
Wis.) 117 P. 661—11 C.J. p 512 
note 89. 


Mortgage not acknowledged 

(1) An unacknowledged instru¬ 
ment constituting a chattel mort¬ 
gage is invalid as against debtor’s 
subsequent assignee for creditors 
who, with assent of some creditors, 
had assumed possession of the prop¬ 
erty.—^McMinn v. Harrison, 23 P.(2d) 
944, 93 Colo. 5. 

(2) Lien under unacknowledged 
instrument mortgaging stock and 
fixtures is inferior to claim of 
debtor’s subsequent assignee for 
creditors, where mortgagee permit¬ 
ted sale in usual course and consent¬ 
ed to debtor’s diverting proceeds.— 
McMinn v. Harrison, supra. 

45. Chick V. Nute, 57 N.E. 219, 176 
Mass. 67—^11 C.J. p 612 note 90. 

46. Brown v. Brabb, 34 N.W. 403, 67 
Mich. 17, 11 Am.S.R. 549—11 C.J. 
p 512 note 91. 

47. Halladay v. Worthington, 163 N. 
Y.S, 362, 99 Misc. 141. 

48. Ky.—^Hildebum v. Brown, 17 B. 
Mon. 779. 

Mich.—^Kennedy v. Dawson, 65 N.W. 
616, 96 Mich. 79. 

Wis.—^Kickbusch v. Corwith, 85 N.W. 
148, 108 Wis. 634. 

49. Power Grocery Co. v. Hinton, 
218 S.W. 1013, 187 Ky. 171—Ken-, 
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tucky Nat. Bank v. Louisville 
Bagging Co., 83 S.W. 101, 98 Ky. 
371, 17 Ky.L. 983—i9 C.J. p 926 
note 29. 

A pledgee of goods la. txaasitn is 
entitled to priority over a general 
assignee of the owner for the bene¬ 
fit of creditors, where the contract of 
pledge was made before the assign¬ 
ment for the benefit of creditors, but 
possession of the goods was not tak¬ 
en until afterward.—Gammons v. 
Holman, 3 P. 676, 11 Or. 284. 

Pledge of partnership interest 
The rights of a partner’s assignee 
for benefit of creditors in the part¬ 
nership interest were inferior to the 
rights of partner’s creditor to whom 
partner pledged partnership interest 
prior to assignment, since assignee 
received only such rights as the 
partner himself had, and was not a 
purchaser for value, and since pled¬ 
gee’s lien cannot be prejudiced by a 
general assignment for the benefit of 
creditors.—Power Grocery Co. v. 
Hinton, 218 S.W. 1013, 187 Ky. 171. 

50. In re Hayes, 75 N.Y.S. 312, 37 
Misc. 264—5 C.J. p 1290 note 16. 

51. In re Hayes, supra. 

52. Knapp v. McCaffrey, 52 N.E. 898, 
178 Ill. 107, 69 Am.S.R. 290. 
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§ 362. Attachment, Judgment, and Execution 
Liens 

a. Attachment 

b. Judgment or execution 

a. Attaclunent 

The lien of a valid attachment completely levied 
prior to an assignment for benefit of creditors is not af¬ 
fected by the assignment unless otherwise provided by 
statute. 

Except as to an attachment collusively suffered so 
as to constitute a voidable preference, 53 the lien of 
a valid54 attachment which is completely levied prior 
to the time the assignment becomes effective's is 
not affected by the assignment nor is the lien of 
the attachment lost by the fact that the assignee 
takes possession of the property under bond57 or by 
agreementSS Where contracts for drilling oil wells 
were assigned to a trustee for benefit of creditors 
participating in trust agreement whereby wells were 
to be drilled by the trustee and earnings distributed 
under the trust agreement, the '^earnings^' held by 
trustee were held not subject to garnishment by a 
creditor of the assigning debtor, where the assign¬ 
ment was free from fraud.53 

Statutory provisions, in some jurisdictions, how¬ 
ever, provide that an assignment in trust for the 


benefit of creditors will operate to discharge all 
attachments on which judgments have not been tak¬ 
en at the date of the assignment,®^ while in other ju¬ 
risdictions it is provided by statute that attachments 
executed within a given time before the execution 
of the assignment are discharged thereby.®^ Statutes 
which provide that an assignment will vacate prior 
attachments do not apply to nonresident assignors,®2 
or to attachments on the property of resident as¬ 
signors levied in a foreign state.®® Where a stat¬ 
ute declares that assignments shall not be valid if 
the assignee is a nonresident, attachments issued 
subsequent to an assignment to several assignees, a 
majority of whom are nonresidents, are binding as 
the assignment is void.®^ 

b. Judgment or Execution 

Prior liens of judgments or executions existing at the 
time of the assignment are generally unaffected by the 
subsequent assignment. 

In the absence of statute to the contrary, an as¬ 
signment for the benefit of creditors does not affect 
the validity and force of prior liens of judgments 
and executions existing on either the real or personal 
property of the assignor at the time of the assign¬ 
ment®® although the court may, if authorized by 
statute, stay execution in order that a sale may be 


53. Chestnut v. Russell, 69 S.W. 965, 
24 Ky.L. 704—5 C.X p 1290 note 19. 

54. Ala.—^Poliak Co. v. Mus-cogee 
Mfg. Co., 18 So. 611, 108 Ala, 467, 
54 Am.S.R. 165. 

Ill.—^Plume, etc., Mfg. Co. v. Cald¬ 
well, 26 N.E. 599, 136 Ill, 163, 29 
Am.S.R. 305. 

5 C.J. p 1290 note 20. 

55. D.C.—^Keane v. Chamberlain, 14 
App.D.C. 84. 

Pla.—^H. B. Claflin Co. v. Harrison, 
31 So. 818, 44 Pla. 218. 

Ky.—^Throckmorton v. Monroe, 60 S. 

W. 721, 22 Ky.Ii. 1450. 

5 C.J, p 1290 note 21. 

56. N.T.—In re Kogan, 252 N.T.S. 
116, 141 Misc. 412. 

Wash.—State v. Brinker. 225 P. 823, 
129 Wash. 659. 

5 C.J. p 1291 note 22. 

57. Rochford v. Doty, 79 P. 782, 37 
Wash. 232—5 C.J. p 1291 note 23. 

58. Holland v. Drake, 29 Ohio St. 
441—5 C.J. p 1291 note 24. 

59. First State Bank of Dawson v. 
Bradshaw, (Okl.) 51 P.(2d) 514. 

Tools not taken into possession 
A trust agreement whereby ‘drill¬ 
ing tools were transferred to trustee 
to be used in drilling oil wells, earn¬ 
ings of which were to be divided 
among participating creditors, would 
be invalid as against attaching credi¬ 
tor of rigging and equipment where 
trustee did not take absolute, actual, 


exclusive, and continuous possession 
of such property.—^First State Bank 
of Dawson v, Bradshaw, <Okl.) 61 P. 
(2d) 514. 

GO. Mass.—Grant v. Lyman, 4 Mete. 
470. 

Or.—O’Connell v. Hansen, 44 P. 387, 
29 Or. 173. 

5 C.J. p 1291 note 25. 

61. Eldred v. Avedisian, 60 A. 677, 
27 R.I. 68—5 C.J. p 1291 note 26. 

62. Wheelock’s Pet, 28 A 966, 18 R. 
I. 463—^Pierce v. Crompton, 13 R.I. 
312. 

63. Neufelder v. North British, etc., 
Ins. Co., 39 P. 110, 10 Wash. 393, 
45 Am.S.R. 793. 

64. Haverhill Shoe Novelty Co. v. 
Leader Shoe Co., (N.H.) 180 A 242. 

Sole resident assignee not vested 
with title 

A provision in an assignment for 
benefit of creditors to three as¬ 
signees, two of whom were nonresi- 
; dents, that provisions therein con¬ 
trary to local law should be nuga¬ 
tory, did not vest full title in resi¬ 
dent assignee so as to defeat attach¬ 
ment issued against assignor, under 
statute declaring invalid assignment 
for benefit of creditors of assignor to 
nonresident assignees.—^Haverhill 

Shoe Novelty Co. v. Leader Shoe Co., 
(N.H.) 180 A 242. 

65w N.T.—^Williams v. Standard Oil 
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Co. of Ne-w York, 219 N.T.S. 641, 
219 App.Div. 193. 

N.C.—Pritchett v. Tolbert, 188 S.E. 
71, 210 N.C. 644. 

Pa.—Smith’s Est., 13 Pa.Dist. 80— 
Gillespie v. Keating, 17 Pa.Co. 418. 
5 C.J. p 1291 note 31, p 1292 note 33. 
Execution Issued but not levied 
(1) Executions in the sheriff’s 
hands before the assignment are 
liens on the property as against the 
assignment.—^Frost v. Wilson, 70 Mo. 
664—^Van Waggoner v. Moses, 26 N.J. 
Law 570—^Moses v. Thomas, 26 N.J. 
Law 124—Slade v. Van Vechten, 11 
j Paige (N.T.) 21. 

I (2) Thus, where execution is is¬ 
sued and placed in the sheriff’s 
hands, and at a later hour In the 
same day an assignment for the ben¬ 
efit of creditors is executed and de¬ 
livered, the execution becomes a su¬ 
perior lien on all the personal prop¬ 
erty until its return day.—^Braden’s 
Est, 30 A 746, 165 Pa. 184. 

(3) But then, unless an actual 
levy in the meantime has been made, 
the life of the writ expires.—^Bra¬ 
den’s Est, supra. 

Xden becozuing dormant 
General assignee for creditors Is 
not a subsequent lienor or bona fide 
purchaser, entitled to lien, where 
execution lien became dormant— 
Williams v. Standard Oil Co. of New 
York. 219 N.T.S. 641. 219 App.Div. 
193. 



6 C.J.S. 

made by the assignee.®® 

The general rule is applied in favor of a judgment 
creditor who has been unable to reach an equitable 
interest of the debtor by means of an execution and 
who has commenced a suit to secure the aid of a 
court of equity to reach such interest®*^ prior to the 
execution of an assignment by the debtor.®® 

The assignee has no greater rights as to avoid¬ 
ing a prior execution than the assignor possessed,®® 
and the assignor and assignee may be estopped to 
question the legality of a sheriff's sale. 70 No priority 
will be allowed judgments fraudulently and collu- 
sively confessed or suffered shortly prior to the as- 
signment.7i 

Where an assignee, pursuant to an agreement 
between himself and the execution creditor, sells 
property which has been levied on, such sale is valid, 
but the assets go first to the satisfaction of the judg¬ 
ment on which the execution has been issued.72 

Supplemental assignment An assignment void on 
its face cannot be reformed or rendered valid by 
a supplementary assignment, so as to cut off the 
lien of a judgment recovered after its execution 
and before its reformation or attempted correction.73 


§ 364 

§ 363. Attorney’s Lien 

An assignment does not affect an attorney’s lien. 

A client’s assignment for the benefit of creditors 
does not affect the charging lien of his attorney for 
his services in litigation for the client. An attorney’s 
lien takes precedence over the title of an assignee 
for benefit of creditors.74 Where an assignment for 
the benefit of creditors includes a judgment, it does 
not affect nor defeat the attorney’s lien thereon,^® 
and such lien attaches to the proceeds of a sale of 
the judgment by the assignee.^® 

§ 364. Transfers and Conveyances 

Valid absolute transfers or conveyances to creditors 
by the debtor are unaffected by a subsequent assignment 
for benefit of creditors. 

Creditors or purchasers have rights superior to the 
assignment where, prior to the assignment, they 
have received money or property from the assignor 
by means of absolute transfers or conveyances,77 
such as a partial assignment,78 an unrecorded writ¬ 
ten assignment,7® or an equitable assignment of mon¬ 
ey to become due under a contract®® or a policy of 
insurance,®! unless such transfers are invalid®^ 
as being made under such circumstances as to con¬ 
stitute an invalid preference. Where the trustee for 
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statutory dissolntlou of levy Iby as¬ 
signment 

A statute providing that, on the 
making of a general assignment for 
the benefit of creditors by a judg¬ 
ment debtor within ten days after 
the levy of an execution on his prop¬ 
erty, the levy shall be dissolved and 
the property shall be turned over to 
the assignee, as applied to indebted¬ 
ness created after its enactment, op¬ 
erates on the contract and makes 
the assignee in the event of an as¬ 
signment the absolute owner of the 
property in trust divested of the lien 
of the execution. As applied to a 
levy made under a judgment of a 
federal court based on such a con¬ 
tract the statute is not an interfer¬ 
ence with the jurisdiction of the 
court in favor of state tribunals, and 
nence will be enforced.—^Brochon v. 
Wilson, (Wis.) 91 F. 617, 34 C.C.A. 
31. 

6S. Musser V. Brindle, 23 Pa. Super. 

37—5 C.J. p 1292 note 34. 

Compliauco with aud effect of stat¬ 
ute 

(1) Compliance with the provi¬ 
sions of this act Is necessary, but 
conceding that a claimant acquired 
rights of assignee under assignment 
for creditors he must proceed under 
the statute by applying to the trial 
court to vacate execution on prop¬ 
erty assigned.—Swack v. Beeman, 
156 A. 745, 102 Pa.Super. 362. 


(2) Where claimant acquired title 
by assignment for benefit of credi¬ 
tors subsequent to levy, an order 
discharging rule for interpleader is 
proper.—Swack v. Beeman, supra. 

67. McDermutt v. Strong, 4 Johns. 
Ch.(N.T,) 687. 

68. Grosvenor v. Allen, 9 Paige (N. 
T.) 74—5 C.J. p 1292 note 36. 

69. Murchie v. Wentworth, 64 A. 
507, 74 N.H. 3. 

70. Rowe V. Major, 92 Ind. 206—5 
C.J. p 1292 note 38. 

71. Podolski V. Stone. 58 N.E. 340, 
186 Ill. 640—5 C.J. 1292 note 39. 

7a. Ohio.—^Hughes v. Dale, 16 Ohio 
Cir.Ct. 645, 9 Ohio Cir.Dec. 270. 
Pa.—^Leidich’s Est, 29 A. 89, 90, 161 
Pa. 451. 

5 C.J. p 1292 note 40. 

73. Conn.—Whitaker v. Williams, 20 
Conn. 98. 

Md.—^Farrow v, Hayes, 61 Md. 498. 
N.T.—Sutherland v. Bradner, 22 N.E. 
554, 116 N.T. 410. 

74L Matter of Heinsheimer, 143 N.T. 
S. 895, 159 App.Div. 33—^In re 
Flower, 167 N.T.S. 778. 

Payment from property subject 
Where a debtor transferred to a 
trustee for some of his creditors per¬ 
sonal and real property, and the lat¬ 
ter, being subject to a lien for attor¬ 
ney’s fees, the payment by the trus- 

MIS 


tee of the fees of the attorney will 
be presumed, in the absence of a 
contrary showing, to have been made 
from the proceeds of the property 
which was subject to the lien.— 
Conley v. Miller, 208 P. 17, 120 Wash. 
548. 

75. Mass.—^Bruce v. Anderson, 57 
N.E. 354. 176 Mass. 161. 

N.T.—^Merchant v. Sessions, 5 N.T. 
Civ.Proc. 24. 

76. Matter of Gates, 64 N.T.S. 1050, 
61 App.Div. 350. 

77. Hopfan v. Knauth, 282 N.T.S. 
219, 156 Misc. 545—5 C.J. p 1292 
note 42. 

78. U.S.—^Ludowici Roofing Tile Co. 
V. Pennsylvania Inst, for Instruc¬ 
tion of the Blind, (C.CPa.) 116 F. 
661. 

N.T.—^Webber v, Truax, 1 N.T.City 
Ct. 247—^Messonier v. Kauman, 3 
Johns.Ch. 3. 

S.C.—^Finley v. Cartwright, 33 S.E. 
359, 55 S.C. 198. 

79. Clay craft Co. v. John Bowen 
Co., (Mass.) 191 N.B, 403. 

80. Schwartz v. Messigner, 47 N.E, 
719, 167 Ill. 474, affirming 64 Ill. 
App. 495. 

81. McGoodwin v, Finn, 140 S.W. 
575, 145 Ky. 329. 

82. Taylor v. Seiter, 65 N.E. 433, 199 
Ill. 555, affirming 100 Ill.App. 643 
—^Ahlgren v. Huntington, 85 HL 
App. 689. 
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creditors obtains the proceeds of an insurance policy 
without notice of the insured^s prior assignment of 
it to a creditor the trustee is not liable to such 
creditor.S3 One who comes into possession of a note 
given as part consideration for goods, and held in 
trust for the benefit of creditors of the sellers, after 
the note was due, and had notice of the facts, can¬ 
not complain that in a suit by the creditors to real¬ 
ize on the note he was not awarded the residue.S4 

§ 365. Prior Claim or Lien Constituting Il¬ 
legal Preference 

The effect of prior claims or liens which constitute 
illegal preferences has been hereinbefore considered, 
under the treatment of preferences not contained in 
the assignment, in sections 53-60. 

§ 366. Waiver and Estoppel 

Liens or rights superior to an assignment may be 
waived or their enforcement estopped. 

Where statutory provisions impose certain require¬ 
ments for a valid assignment, and further provide 
that any creditor may file a bill in chancery for the 
enforcement of a trust where the assignment is in¬ 
valid, creditors who fail to take this step for a long 
period of time, during which another creditor has 
sued on his claim, obtained judgment and execution, 
levying on property assigned to the trustee for cred¬ 
itors, and sued to set aside the trust mortgage, re¬ 
move the cloud from the title, and have the prop¬ 
erty sold, are not entitled to relief under the stat¬ 
ute, having slept on their rights.35 A lien held by a 
creditor is not waived by his becoming a party to the 
assignment.^® A creditor holding a lien on prop¬ 
erty does not waive his security by filing a claim 
and accepting a dividend under the assignment. 

An attaching creditor who sells the attached prop¬ 
erty after his debtor has executed an assignment 
for the benefit of all his creditors thereby relinquishes 
his rights under the assignments^ 

83. Moskovitz v. Reynolds. (Mo, 

App.) 248 S.W. 618. 

84. Warren v. Parlin-Orendorff Im¬ 
plement Co., (Tex.Civ.App.) 207 S. 

W. 586, error refused. 

85. Williams v. Banana Distribut¬ 
ing Co., <C.C.A.Mich.) 59 F.(2d) 

645. 

88. Peterson v. Bergman Cabinet 
Mfg. Co.. 261 P. 381, 145 Wash. 

664, 55 A.L.R. 989—5 C.J. P 1287 
note 72 [a]. 

A creditor does not release Ms 
mortgage by becoming a party to an 
issignment for the benefit of credi¬ 
tors.—American Agr. Chemical Co. 
r. Small, 151 A. 555, 129 Me. 303. 

IT. Peterson v. Bergman Cabinet 


§ 367. Determination and Enforcement 

In the sections immediately following will be dis¬ 
cussed the enforcement of claims or liens prior or 
superior to an assignment 

§ 368. -Method of Enforcement 

Claims or liens prior or superior to an assignment 
may be enforced in the assignment proceedings or by In¬ 
dependent suit or by such remedies as are provided by 
law for the particular kind of lien or claim. 

A creditor holding a valid lien may file his claim 
in the assignment proceedings or proceed by in¬ 
dependent suit,or he may resort to such other rem¬ 
edies as are given by law for the enforcement of 
his particular lien.^® In some jurisdictions, how¬ 
ever, the court in which the assignment proceedings 
are pending has no power, without the consent of 
the interested parties, to determine the claims of third 
persons not claiming under the assignment.^! Some¬ 
times an arrangement is made for the assignee to 
sell all the property, including that on which there 
are liens, and to allow the lien of the creditor and 
his priority to attach to the proceeds.®^ Summary 
proceedings, unless authorized, are not proper to 
compel payment by the trustee of a judgment cred- 
itor.®3 

When the United States is entitled to priority on 
its claim it may maintain an action of assumpsit 
against the assignee for moneys received by him 
under the assignment®^ and trustee process lies 
against the assignee in favor of the United States.®® 

§ 369. — Conditions Precedent 

All conditions precedent must be complied with. 

Statutory provisions requiring that proceedings 
for enforcement of liens must be begun within a 
certain time after the assignment must be complied 
with if the right to enforce it is not to be lost.®® The 

92. Iowa.—Garner v. Fry, 73 N.W. 
1079, 104 Iowa 515. 

Ky.—Collins v. Brown, 12 Ky.D. 469. 

93. In re Schwartzberg, 239 N.T.S. 
513, 228 App.Div. 174—^Brockto>n 
Shoe Mfg. Co. V. Schenkman, 261 
N.Y.S. 740, 146 Misc. 119. 

94. U. S. V. Clark, (C.C.N.T.) 25 F". 
Cas.No.l4807, 1 Paine 629, 

95. XT. S. V. Langton, (C.C.Mass.) 26 
F.Cas.No.15,560, 5 Mason 280. 

98. Rockcastle Lumber Co. v. Burnsy 
194 S.W. 95, 175 Ky. 224. 

Failttxe not excused 
A stipulation in the contract ap- 
pointing a creditors’ committee that 
the property might be sold and the 
proceeds should stand in lieu of the 


Mfg. Co., 261 P. 381, 145 Wash. 
664, 55 A.L.R. 989. 

88. Pritchard v. Fruit, 208 Ill.App. 
77. 

89. Iowa.—In re Windhorst, 77 N. 
W, 513, 107 Iowa 58. 

Ky.—^Hall v. J. T, Guthrie’s Sons, 
103 S.W. 721, 31 Ky.L. 801. 

Wash.—Gilbert Hunt Mfg. Co. v. 

Wheeler, 47 P. 26, 15 Wash. 594. 

5 C.J. p 1293 note 48. 

90. TJ.S.—Arbogast v. American 

Exch. Nat. Bank, (Ill.) 125 F. 518, 
60 C.C.A. 538. 

Ohio.—In re Rice, 18 Ohio N.P.(N.S.) 
489. 

5 C.J. p 1293 note 49. 

191. Gordon v. Sherman, 146 N.W. 
I 100, 178 Mich. 629. 
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filing of a verified claim for a lien within the time 
specified by such a statute has been held sufficient to 
protect the lien.^*^ Before beginning an independent 
action to foreclose a lien, the creditor must repay 
whatever amount he has received from the as- 
signee.98 Unless required by statute, notice need not 
be filed with the county clerk in order to perfect a 
lien.99 With respect to claims in favor of the Unit¬ 
ed States, while the assignee cannot be held liable 
until he has notice of such claim, notice will be 
sufficient if it is such as is required in notices to 
ordinary trustees, and as such sufficient to put a 
reasonable man on inquiry.i 

§ 370. -Parties 

The assignor is not a necessary party to an ac¬ 
tion to enforce a creditor’s lien, but other creditors 
should be permitted to join. 

In an action to enforce a lien against an assign¬ 
ed estate, the assignor is not a necessary party,^ but 
the general and preferred creditors should be per¬ 
mitted to join.3 Failure to make the trustees for 
creditors parties to an action to foreclose a lien 
does not cause a default judgment recovered therein 
to operate as a preference, in view of a provision in 
the trust deed that it was not to affect liens.'* 

§ 371 . «— Pleading 

The pleadings In a suit to enforce a lien should set 
out all necessary matters. 

A bill in equity to subject land, conveyed to a 
trustee for payment of debts, to an equitable lien 


of a creditor sufficiently avers the existence of the 
lien when it sets out all the necessary facts to es¬ 
tablish the lien.5 

§ 372. -Evidence 

The burden of establishing the validity of his claim 
is on the claimant, but an attacking party has the burden 
of proving the lien to be a preference. Ail material evi¬ 
dence is admissible. 

The burden of proving and establishing a lien,® 
and, in a proper case, notice thereof to the trustee 
for the benefit of creditors,*^ rests on claimant; but 
where the validity of the lien is attacked on the 
ground that it is a preference, the burden is on the 
attacking party.® 

Material evidence is admissible either in support 
or in rebuttal of the contention for a lien.® 

§ 373. -Trial, Judgment, and Review 

The court may pass on the validity of the lien, and 
make proper orders for its satisfaction. 

In a proceeding to establish and enforce a lien, 
the court may pass on the validity of the lien^® and, 
where the assigned property is ordered to be sold 
as an entirety, the court should ascertain the propor¬ 
tion the parts having liens thereon bear to the whole 
and should make adequate orders for the satisfaction 
of such liens.^^ The seller who reserves title to the 
property until it shall be paid for is entitled to a 
personal judgment against the buyer, his trustee to 
secure creditors, and the purchaser from the trus¬ 
tee with actual notice of the seller's rights.^® 


D. SETTING ASIDE ASSIGNMENT 

§ 374. In General | various grounds. Only creditors may sue; and gen¬ 

erally the creditor must have reduced his claim to judg- 
Suits to set aside assignments may be maintained on | ment. 


property, and that none of the rig-hts 
of creditors should be prejudiced 
thereby, does not excuse a lien 
claimant from taking the necessary 
legal steps to perfect his lien.— 
Rockcastle Lumber Co. v. Burns, 194 
S.W. 95, 175 Ky. 224. 

97. Rockcastle Lumber Co. v. Burns, 
supra. 

98. M. Rumley v. Moore, 50 N.E, 
574, 151 Ind. 24. 

99. Rockcastle Lumber Co. v. Burns, 
194 S.W. 95, 175 Ky. 224. 

1. U. S. V. Clark, (C.C.N.Y.) 25 F. 
Cas.No.14,807, 1 Paine 629. 

2. Fla.—Lockett v. Robinson, 12 So. 
649, 31 Fla. 134, 20 L.R.A. 67. 

N.T.—^National Bank of Deposit v. 
Sardy, 67 N.Y.S. 625, 26 Misc. 555, 
affirmed 61 N.Y.S. 155, 44 App.Div. 
357, affirmed 59 N.E. 922, 166 N.Y. 
380. 

5 C.J. p 1293 note 53. 1 


3. N.Y.—Davies v. Fish, 19 Abb.N. 
Cas. 24. 

Tex.—Mills V. Swearingen, 3 S.W. 
268, 67 Tex. 269. 

4. Crye v. Stoltz, 138 S.E. 167, 193 
N.C. 802. 

5. Sanner v. Sanner, 257 IlLApp. 
305. 

a Plume, etc., Mfg. Co. v. Caldwell, 
26 N.E. 699, 136 Ill. 163, 29 Am.S. 
R. 305. 

Mortgagee under a defective mort¬ 
gage covering stock and fixtures, ex¬ 
cepting subsequently substituted 
stock, had the burden as against the 
debtor’s subsequent assignee for 
creditors to show what part of the 
original stock remained.—McMinn v. 
Harrison, 23 P.(2d) 944, 93 Colo. 5. 

7. Liquid Carbonic Co. v. White- 
head, 80 S.E. 104, 115 Va. 686—6 
C.J. p 1293 note 56. 
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8. H. B. Clafiin Co. v. Muscogee 
Mfg. Co., 30 So. 655, 127 Ala. 376— 
5 C.J. p 1293 note 57. 

9. Iowa.—In re Wise, 96 N.W. 872, 
121 Iowa 359. 

N.Y.—^Nicholas v. Lord, 103 N.Y.S. 
681, 118 App.Div. 800. 

Evidence held sufficient to show 
that a sale of groceries was an ab¬ 
solute sale and not a consignment so 
as to entitle the seller to repossess 
groceries after the buyer made an 
assignment for the benefit of credi¬ 
tors.—Yakima Grocery Co. v. Seattle 
Ass’n of Credit Hen, (Wash.) 39 P. 
(2d) 617. 

19. Podolski V. Stone, 58 N.E. 340, 
186 Ill. 540, affirming 86 IlLApp. 
62. 

11. Miller Supply Co. v. Louisa Wa¬ 
ter Co., 108 S.W. 870, 33 Ky.L. 388. 

12. Liquid Carbonic Co. v. White- 
head, 80 S.K 104, 116 Va. 686. 
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Creditors may, in a proper case, maintain a suit 
to set aside an assignments^ on various grounds,S4 
fraud being the most common ground ;S5 and, where 
the requisite grounds exist, the suit may be main¬ 
tained successfully, although the result will be to give 
the assets to part of the creditors, to the detriment 
of others.ss However, neither fraud before, nor 
fraud after, but only fraud in, the assignment it¬ 
self will suffice and relief will not be granted 
where, by previous proceedings, the entire property 
of the debtor has been placed in the hands of a re¬ 
ceiver for equal distribution among creditors.ss 

A suit to set aside an assignment can, as a gen¬ 
eral rule, be maintained only by creditors^^ who 
have been injured by the assignment,20 although 
it has been held that the purchaser of a judgment 
may set up the invalidity of an assignment where 
the creditor from whom he purchased might have 
done so,2i 

Judgment creditors. The class of persons who are 
entitled to attack an assignment is still further re¬ 
stricted by the general rule that a bill to set aside 
an assignment on the ground of fraud can be main¬ 
tained only by a creditor who has reduced his claim 
to judgment,22 although this does not appear to be the 
case in some jurisdictions ;23 and it has been held 
that it is not necessary that creditors in whose be¬ 


half a bill to set aside an assignment has been filed 
should be judgment creditors, if the creditor filing 
the bill in his own and their behalf is himself a judg¬ 
ment creditor.24 

Special circumstances may exist which render in¬ 
applicable the rule requiring a creditor first to ob¬ 
tain a judgment.25 Thus, it has been held that a cred¬ 
itor may, without having previously obtained judg¬ 
ment, bring an action to set aside an assignment for 
fraud where all the insolvent debtor^s estate has 
been conveyed, and plaintiff's claim has been fully 
acknowledged, and he is left without redress in an 
action at law,23 or where the debtor is insolvent, and 
is alleged to have transferred his property fraud¬ 
ulently to one who is in complicity with him in the 
fraud, and is rapidly disposing of the property,27 
or where the assigned property has been obtained 
by fraudulent representations with which the as¬ 
signee is connected,28 or where the assignor is a 
nonresident, and plaintiff is a resident, of the state 
wherein the suit is brought.23 

In certain jurisdictions, statutes give simple con¬ 
tract creditors the right to maintain an action to set 
aside fraudulent assignments,30 but a federal court 
cannot, under the operation of these statutes, take 
jurisdiction of a bill in equity by a simple contract 
creditor to set aside a fraudulent assignment.^! 


13. Riley v. Carter, 25 A. 667, 76 
Md. 581. 35 Am.S.R. 443, 19 L.R.A. 
489—5 C.J. p 1293 note 64. 

14. Md.—Riley v. Carter, supra, 
N.Y.—Matter of Rutaced Co., 122 N. 

Y.S. 454, 137 App.Div. 716. 

5 C.J. p 1293 note 65. 

15. N,Y.—^Loos V. Wilkinson, 18 N. 
E. 99, 110 N.Y. 195, 1 L.R.A. 250. 

Or.—^Neuberger v. Boyce, 45 P. 908, 
29 Or. 458. 

What constitutes fraud that will 
invalidate an assignment see supra 
§§ 82-102. 

Assignment not frandnlent on its 
face 

That an assignment provided for 
a distribution of the assets on the 
execution of general releases by the 
creditors does not, under the circum¬ 
stances, render the instrument 
fraudulent on its face at the election 
of the judgment creditor, whose 
original demand is but a small part 
of the total indebtedness of the as¬ 
signor, all of the other creditors hav¬ 
ing assented to the terms of the as¬ 
signment.—Brockton Shoe Mfg. Co, 
V. Schenkman, 261 N.Y.S. 740, 146 
Misc. 119, 

IS. Dudensing v. Jones, 58 N.Y.S. 
178, 27 Misc. 69—5 C.J. p 1293 note 
67. 

17. Isaacson v. Davis, 143 A. 788, 
127 Me. 39$. 


18. Tradesmen’s- Nat. Bank v. 
Young, 44 N.Y.S. 297, 15 App.Div. 
109. 

19. Cal.—Tuers v. Tuers, 63 P. 1008, 
131 Cal. 625. 

Iowa.—Latrobe First Nat. Bank v. 
Garretson, 77 N.W, 856, 107 Iowa 
196. 

Wyo.—Thomas v. Schmitz, 87 P. 996, 
15 Wyo, 181, 

5 C.J. p 1294 note 69. 

General rules as to who may ques¬ 
tion validity of assignment see su¬ 
pra § 22. 

Isaacson v. Davis, 143 A, 788, 
127 Me. 398—5 C.J. p 1294 note 70. 
Creditor secured by the deed of as¬ 
signment cannot complain that other 
debts are unsecured by the provi¬ 
sions of the deed.—^Wade v. Odle, 54 
S.W. 786, 21 Tex.Civ.App. 656—5 C. 
J. p 1072 note 17. 

raUnre of the assignee to adminis- 
ter the trust in accordance with the 
terms, resulting in no injury to the 
creditors, was not sufficient ground 
for voiding the assignment.—Isaac¬ 
son V. Davis, 143 A. 788, 127 Me. 398. 
Allowing retention of remedy against 
sureties 

The fact that an assignment al¬ 
lows the assenting creditors to retain 
their remedy against the sureties of 
the assignor cannot be complained 
of by the nonassenting creditors.— 
Hatch V. Smith, 5 Mass. 42. 

1418 


21. Johnson v. Rogers, (D.C.N.Y.) 
13 F.Cas.No.7,408, 14 Abb.L.J. 427, 
15 Nat.Bankr.Reg. 1. 

22. Cates V. Allen, (Miss.) 13 S.Ct. 
883, 977, 149 U.S. 451, 37 L.Ed. 804 
—5 C.J. p 1294 note 72. 

23. Hancock v. Wooten, 12 S.B. 199, 
107 N.C. 9, 11 L.R.A. 466, follow¬ 
ing Dawson Bank v. Harris, 84 N. 
C. 206. 

24. State V. Foot, 3 S.E. 546, 27 S. 
a 340, 

25. Patchen v. Rofkar, 42 N.Y.S. 35, 
12 App.Div. 475, 477, affirmed 65 N. 
Y.S. 122, 52 App.Div. 367—5 C.J. p 
1294 note 75. 

28. U.S.—^Peters v. Bain, (Va.) 10 S. 

Ct. 354, 133 U.S. 670, 33 L.Ed. 696. 
Or.—Fleischner v. McMinnville First 
Nat. Bank, 54 P. 884, 60 P. 603, 61 
P. 345, 36-Or. 553. 

5 C.J. p 1294 note 76. 

27. Albany, etc., Iron, etc., Co. v. 
Southern Agricultural Works, 76 
Ga. 135, 2 Am.S.R. 26. 

28. Cohen v. Morris, 70 Ga. 313— 
Cohen v. Meyers, 42 Ga. 46. 

29. Patchen v. Rofkar, 42 N.Y.S. 35, 
12 App.Div. 476. 

30. Bernard v. Barney Myroleum 
Co., 17 N.B. 887. 147 Mass. 356—5 
C.J. p 1294 note 80. 

31. Cates v. Allen, (Miss.) 13 S.Ct. 
883, 977, 149 U.S. 451, 37 L-Ed. 804. 
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The statute of frauds cannot be invoked by a judg¬ 
ment creditor not a party to the assignments^ 

Return of execution nulla bona. Where the pro¬ 
curing of a judgment is a prerequisite to a suit to 
set aside an assignment, it is also necessary, as a 
rule, that an execution on the judgment shall be 
issued and a return of nulla bona made thereto be¬ 
fore the action is brought.ss The issue of execu¬ 
tion and a return of nulla bona is not, however, a 
condition precedent to a suit to set an assignment 
aside, when such suit is brought in those jurisdic¬ 
tions where a judgment creates a lien on the real es¬ 
tate of the debtor,34 or the levy of an execution 
creates a lien on his personal property.^S 

Attaching creditors. In certain jurisdictions the 
lien of an attachment, without any prior judgment, 
is sufficient to entitle the attaching creditor to set 
aside a fraudulent assignment.36 In other jurisdic¬ 
tions an attaching creditor stands on no better foot¬ 
ing than a simple contract creditor.37 

§ 375. Estoppel to Attack 

Assent to, or acceptance of the provisions of, an as¬ 
signment, or the acceptance or claiming of benefits un¬ 
der It, estops a creditor from attacking an assignment. 

A creditor who assents to an assignment by be¬ 
coming a party to it or by otherwise accepting its 
provisions,^^ or who, with knowledge of all the facts, 
accepts benefits under such assignment,^9 or claims 


benefits,^® as by petition for an accounting,can- j 
not thereafter attack it or pursue remedies against 
others, inconsistent with the position he has assum- 
ed ,^2 eyeji assignment is void because it is not 
in conformity with the statutory law applicable there- 
to."^^ Thus, a creditor who has filed proofs of his 
claim in the assignment proceedings is estopped from 
afterward denying the validity of the assignment, 
unless the claim filed is in the nature of a set-off 
against a demand owing by the claimant,^® or unless 
he has sued the assignor or attached his property, * 
prior to filing the claim.^® 

While the assent that estops must be to the as¬ 
signment, and not to some collateral matter,^? the 
estoppel, when it has once attached, is personal; it 
prevents the creditor from basing an attack on 
claims acquired after his assent,^^ and in some 
jurisdictions,^^ although not in others,prevents 
him from attacking the assignment in another state. 

Creditors are not precluded, however, from moving 
to set aside an assignment because, without knowl¬ 
edge of the fraudulent circumstances, they have as¬ 
sented to it,5l nor are they estopped when they have 
received no dividends under it but if they have re¬ 
ceived anything under it they must return, or of¬ 
fer to return, whatever they have obtained as a pre¬ 
liminary to an attack thereon.^^ The purchase of 
part of the assigned property from the assignee by 
a creditor does not estop him from moving to set 
aside the assignment,^^ but the validity of the as- 


32. Watson V. Willerton, 258 Ill. 
App. 390, transferred 169 N.E. 166, 
837 Ill. 359. 

33. Case V. Beauregard, (La.) 101 U. 
S. 688, 25 L.Ed. 1004—5 C.J. p 1295 
note 82. 

34. Wadsworth v. Schisselbauer, 19 
N.W. 390, 32 Minn. 84—5 C.J. p 
1295 note 83. 

35. Hunt V. Weiner, 39 Ark. 70. 

30. Fleischner v. McMinnville First 
Nat. Bank, 54 P. 884, 60 P. 603, 61 
P. 345, 36 Or. 553—5 C.J. p 1295 
note 85. 

37. Kan.—Tennent v. Battey, 18 
Kan. 324. 

N.Y.—^Bowe V. Arnold, 31 Hun 256, 
affirmed 101 N.Y. 652, distinguish¬ 
ing Bates V. Plonsky, 62 How.Pr. 
429, affirmed 28 Hun 112, 2 N.Y. 
Civ.Proc. 389, 64 How.Pr. 232, 2 N. 
Y.Civ.Proc. 221. 

38. U.S.—Charles Roesch & Sons Co. 
V. Mumford, (N.J.) 230 F. 56. 144 
C.C.A. 354. 

Cal.—^Henry Cowell Lime & Cement 
Co. V. Smith, 166 P. 1018, 34 Cal. 
App. 92. 

Ill, —^Tibhitts-Hewitt Grocery Co. v. 
Cohen, 260 IlIApp. 276. See 


Scheltes v. Hunter, 195 Ill.App. 
213, 

Wash.—^Hahn v. Kroll, 29 P.(2d) 392. 
5 C.J. p 1295 note 87. 

Estoppel to attack reservation see 
supra § 45. 

39. Ill.—Springfield Marine Bank v. 
Marbold, 264 Ill.App. 446. 

Okl.—^First Nat Bank v, Richburg, 
181 P. 145, 75 Okl. 1. 

5 C.J. p 1295 note 88. 

40. Md.—Lanahan v. Latrobe, 7 Md. 
268. 

Or.—^Kerslake v. Brower Lumber Co., 
66 P. 437, 40 Or. 44. 

41. Central Nat. Bank Savings & 
Trust Co. V. Gilchrist, 154 N.E. 811, 
23 Ohio App. 87. 

42. Kirkendall v. Weatherley, 109 
N.W. 757, 77 Neb. 421, 9 L.R.A.(N. 
S.) 515—5 C.J. p 1296 note 90. 

43. Charles Roesch & Sons Co. v. 
Mumford, (N.J.) 230 F. 56. 144 C. 
C.A. 354. 

44. Cal.—^Henry Cowell Lime & Ce¬ 
ment Co. V. Smith. 166 P. 1018, 34 
Cal.App. 92. 

Wyo.—Continental Oil Co, v. Ameri¬ 
can Co-op. Ass’n, 228 P. 503, 31 
Wyo. 433. 

5 C.J. p 1296 note 91. 
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45. Franzen v. Hutchinson, 62 N.W. 
698, 94 Iowa 95—5 C.J. p 1296 note 
92. 

46. Ky.—Scott V. Strauss, 14 Ky.L, 
892. 

N.Y.—^Koechl v. Leibinger, etc.,. 
Brewing Co., 50 N.Y.S. 668, 26 App. 
Div. 573. 

5 C.J. p 1296 note 93. 

47. American Exch. Bank v. Webb,. 
36 Barb.(N.Y.) 291. 

48. Groves v. Rice, 29 N.Y.S. 1050,. 
affirmed 42 N.E. 664, 148 N.Y. 227, 

49. U.S.—^lilemphis Sav. Bank v.. 
Houchens, (Ark.) 115 F. 96, 52 Ct 
C.A. 176. 

Pa.—^Kendall v. McClure Coke Co., 37 
A. 823, 182 Pa. 1, 61 Am,S.R. 688. 

50. Moore v. Church, 30 N.W. 855, 
70 Iowa 208, 59 Am.R. 439—5 CI.J* 
p .1296 note 97. 

51. Va.—Wise v. Williams, 153 S.EL 
696, 154 Va. 695. 

Wash.—Hahn v, Kroll, 29 P.(2d) 392. 

6 C.J. p 1296 note 98. 

52. Magilavy v. Fekete, 232 N.WU 
205, 251 Mich. 518. 

53. Scott V. Edes, 3 Minn. 377—5 CL 
J. p 1296 note 99. 

54. Haydock v. Coope, 53 N.Y, 68,. 
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signment cannot be questioned by a creditor in an 
action against him by the assignee for damages for 
breach of a contract to purchase the assignor’s prop- 
erty.So Also, a creditor is not estopped from bring¬ 
ing suit by the fact that he has remedies for the 
collection of the debt against others than the as¬ 
signor, or by the fact that the assignor has proper¬ 
ty outside of that included in the assignments^ 

§ 376. Nature and Form of Remedy 

Assignments for benefit of creditors are usually at¬ 
tacked by a bill In equity, but any appropriate proceeding 
may be adopted, and In some jurisdictions the assign* 
ment may be collaterally attacked. 

While a nonassenting creditor may attack the 
assignment in any appropriate proceeding,S8 provid¬ 
ed he clearly makes an election of remedies,S9 the 
usual form of action to set aside an assignment 
is by a bill in equitySO or a complaint or petition in the 
nature of a bill in equity.S^ In jurisdictions where 
a collateral attack is permitted (supra § 22), the 
validity of an assignment may be tested by a demur¬ 
rer to a bill in equity to enjoin further proceedings 
on an execution,on proceedings arising on an 
attachment,63 on garnishment proceedings against 
the assignee,®^ or in an action of replevin instituted 
by the assignee for possession of the goods.®^ 

However, it has been held that the validity of a 
general assignment cannot be determined summarily 
on motion.^^ When it is required that the attack¬ 
ing creditor shall have reduced his claim to judgment, 
he cannot attack the assignment, even if it be void¬ 
able, in an action in aid of an attachment.®^ 


§ 377. Time to Sue and Limitations 

Suit to set aside an assignment must be brought 
within a reasonable time after execution of the assign¬ 
ment, and within any period of limitations fixed by 
statute. 

A creditor attempting to nullify a deed of assign¬ 
ment made by his debtor must take action within a 
reasonable time after the deed has been executed.®® 
Whether delay for a certain length of time is laches 
barring the creditor’s action is a matter for the 
court’s discretion.®® An action instituted after the 
trust has been fully performed is too late,*^® although 
a mere provision in the assignment limiting the time 
for closing the trust is not determinative of the cred¬ 
itor’s rights.Of course, where a period of limi¬ 
tation is prescribed by statute, the action must be 
instituted within that period.*^® 

§ 378. Defenses 

Examine Pocket Parts for later cases. 

§ 379. Jurisdiction and Venue 

Except as provided by statute, suits to set aside as¬ 
signments are usually brought in courts of equity or 
courts exercising equitable Jurisdiction. 

Actions to set aside assignments for fraud are 
usually brought in courts of equitable jurisdiction 
or courts exercising all the powers of a court of 
equity,*^® courts of law being held, in some cases, to 
have no jurisdiction.^^ In some states the question 
of jurisdiction is governed by statute, particular 
courts being vested with jurisdiction,7® and other 


S5, Utah Ass’n of Credit Men v, Mc¬ 
Connell, 167 P. 817, 50 Utah 531. 

5S- Clark v. MacDonald, 16 N.Y.S. 
493, 62 Hun 149. 

67. San^ston v. Gaither, 3 Md, 40. 

68. Kobler v. Heins, 24S N.W. 69S, 
1S9 Minn. 213—5 C.J. p 1296 note 

4. 

66. Metcalfe v. Merchants*, etc., 
Bank, 41 So. 377, 89 Miss. 649—5 
C.J. p 1296 note 5. 

eo. Kerrison v. Stewart, (S.C.) 93 
U.S. 155, 23 L.Hd. 843—5 C.J. p 
1296 note 6. 

61. Tex.—Lyons-Thomas Hardware 
Co. V. Perry Stove Mfgr. Co., 27 S. 
W. 100, 88 Tex. 46S. 

Utah.—Ottenberg- v. Barnes, 37 P. 
267, 10 Utah 200. 

62. Jaffiray v. McGehee, (Ark.) 2 S. 
CL 367, 107 U.S. 361, 27 L.Ed. 495. 

63. H. B. Claflin Co. v. Harrison, 31 
So. 818, 44 Fla. 218—5 C.J. p 1296 
note 10. 

U.S.—Adler v. Ecker, (C.C. 
Minn.) 2 F. 126, 1 McCrary 256. 


Mo,—Hungerford v. Greengard, 69 S. 

W, 602, 95 Mo.App. 653. 

5 C.J. p 1296 note 11. 

65. Colo.—Salsbury v. Ellison, 3 P. 
485, 7 Colo. 303. 

Kan.—Scott v. Beard, 47 P. 986, 5 
Kan.App. 560. 

66. Bates v. Harding, 45 N.T.S. 396, 
17 App.Div. 606. 

67. Doughty v. Weston, 152 N.Y.S. 
1035, 90 Misc. 304. 

Where assignment for benefit of 
creditors becomes effective, so as to 
transfer title to claim to the as¬ 
signee or committee, and where the 
creditor was entitled for any reason 
to attack the validity, he would have 
to seek relief in another form than 
in an action in aid of the attachment 
against the assignor.—^Doughty v. 
Weston, 160 N.Y.S. 1075, 174 App. 
Div. 212. 

68. Jencks v. Quidnick Co., (R.L) 
10 S.Ct. 655, 135 U.S. 457, 34 L.Ed. 
200—5 C.J. p 1297 note 14. 

69. Kaye v. Jacobs, 10 P.(2d) 186, 
122 Cal.App. 421. 
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Twenty-two months’ delay in 

bringing suit to recover trust funds 
in the assignee's hands after the 
date of the assignment for benefit of 
creditors did not constitute laches, 
barring suit, where no prejudice was 
shown.—^Kaye v. Jacobs, 10 P.(2d> 
186, 122 Cal.App. 421. 

70. Prater v. Houston, 212 P. 1064, 
123 Wash. 640—5 C.J. p 1297 note 

15. 

71. Suydam v, Dequindre, Harr. 
(Mich.) 347. 

72. Ohio.—Combs v. Watson, 32 
Ohio St. 228. 

W.Va.—Herold v. Barlow, 36 S.E. 8, 
47 W.Va. 750. 

73. Fleischner v. McMinnville First 
Nat. Bank, 54 P. 884, 60 P. 603, 61 
P. 345, 36 Or. 653—5 C.J. p 1297 
note 18. 

74. Wolf V. Slosson, 47 N.W. 341, S3 
Mich. 543, 21 Am.S.Il. 613, explain¬ 
ing Kendall v. Bishop, 43 N.W. 645, 
76 Mich. 634. 

75. Ill.—Farwell v. Crandall, 10 N. 
R 672, 11 N.E. 519, 120 Ill. 70— 
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particular courts being deprived thereof^® A fed¬ 
eral court has jurisdiction over a suit to set aside 
an assignment or to test its validity, where the suit is 
brought by a creditor having a standing therein, and 
no proceeding to test its validity has been instituted 
in the state court,'^^ 

§ 380, Parties 

a. Plaintiffs 

b. Defendants 

a. Plaintifs 

Suit may be brought by one creditor alone for him¬ 
self, or for himself and other creditors, or the creditors 
may unite In one bill. In proper cases an executor or re¬ 
ceiver may sue. 

A suit to set aside an assignment may be brought 
by one creditor for that purpose in his own behalf 
alone, or in behalf of himself and all other creditors 
standing in the same situation,or the creditors 
may unite in one bill.79 Where there has been a 
partial distribution under an assignment, all the 
creditors who were parties to the agreement should 
be made parties to the action of one of them to set 
it aside.S0 Under some statutes an executor may 
maintain a suit in equity to set aside a general as¬ 
signment made by testator on the ground of inca¬ 
pacity, undue influence, and fraud against credi¬ 
tors and, where certain creditors have reduced 
their claims to judgment and have had a receiver 
appointed, the receiver, rather than the creditors, 
is the proper party plaintiff.The fact that a cer¬ 
tain unpaid creditor is made a party defendant, in¬ 
stead of a complainant, is not ground for demurrer. 


as complete justice can be done between the par¬ 
ties.®^ 

b. Defendants 

The assignor and assignee are necessary parties de¬ 
fendant. In some cases creditors not parties plaintiff 
are necessary parties, while In others they are proper, 
although not necessary, parties. 

It is generally held that the assignor and assignee 
are the necessary, and the only necessary, parties 
defendant to a suit for setting aside a general as¬ 
signment as fraudulent.^^ The creditors not parties 
plaintiff, for whose benefit the assignment is made, 
need not be joined, as the assignee, the holder of 
the legal estate, represents them, and, therefore, a 
decree rendered in the suit will bind them as effec¬ 
tively as if they had been made parties but in 
some jurisdictions,although not in others,^^ pre¬ 
ferred creditors are proper parties defendant to a 
bill attacking preferences in an assignment as fraud¬ 
ulent, and they are entitled, under some statutes, to 
be made parties on motion filed by them for that 
purpose.^^ Also, the creditors are necessary parties 
where the assignee has not accepted the trust,or 
where a composition agreement has been made.^^ 
In the event of the death of the assignor, his person¬ 
al representative is a necessary party.^^ The as¬ 
signor should be joined as a party defendant in an 
action against the trustee by a creditor to recover the 
proceeds of insurance policies previously assigned 

to the creditor.^2 

§ 381. Injunction and Receiver 

The court may, in its discretion, appoint a receiver 
before final Judgment In an action to set aside an as- 


Wilson v. Aaron, 36 Ill.App, 576, 
affirmed 23 N.E. 1037, 132 Ill. 238. 
N.M.—^Meyer, etc., Co. v. Black, 16 P. 
620, 4 N.M. 352. 

76. In KTew Yark the county court 
4oes not have Jurisdiction of an ac¬ 
tion to set aside an assignment.—In 
re Thompson, 30 Hun 195. 

In Ohio and Oklaihoma a probate 
< 50 urt is without Jurisdiction to set 
aside an assignment for the benefit 
of creditors.—Standard Home, etc., 
Co. V. Jones, 59 N.E. 885, 64 Ohio St. 
147—Parlin, etc., Co. v. Schram, 46 
P. 490, 4 Okl. 651—Smith v. Kauf¬ 
man, 41 P. 722, 3 Okl. 568. 

77. Swofford Bros. Dry-Goods Co. v. 
Mills, (C.C.Wyo.) 86 P. 556— 
Rothschild V. Hasbrouck, (C.C. 
Iowa) 65 F. 283—^Kohn v. Ryan, 
(C.C.Iowa) 31 P. 636—Adler v. 
Ecker, (C.C.Minn.) 2 P. 126, 1 Mc¬ 
Crary 256—5 C.J. p 1297 note 23. 

78. Hancock v. Wooten, 12 S.B. 199, 
107 N.C. 9, 11 L..R.A. 423--^ C.J. P 
1297 note 25. 


76. Ala.—^Dimmick v. Register, 9 So. 
79, 92 Ala. 458. 

Md.—Riley v. Carter, 25 A. 667, 76 
Md. 581, 35 Am.S.R. 443, 19 L.R.A. 
489. 

N.T.—Lentilhon v. Moffat, 1 Edw. 
451. 

N.C.—^Hancock v. Wooten, 12 S.B. 
199, 107 N.C. 9, 11 L.R.A. 466. 

80. Underhill v. Townsend, 17 La. 
517. 

81. Clapp V. Clark, (C.C.N.Y.) 49 P. 
123. 

82. New York Cent. Nat. Bank v. 
Seligman, 19 N.Y.S. 362, 64 Hun 
615, reversed on other grounds 34 
N.E. 196, 138 N.Y. 435—Walter v. 
P. E. McAlister Co.. 48 N.Y.S. 26, 
21 Misc. 747, 27 Civ.Proc. 33. 

83. Suydam v. Dequindre, Harr. 
(Mich.) 34.7. 

84. Kerrison v. Stewart, (S.C.) 93 
U.S. 165, 23 L.Ed. 843—5 C.J. p 
1297 note 30. 

I 8& Hancock v. Wooten, 12 S.E. 199, 
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107 N.C. 9, 11 L.R.A. 466—5 C.J. P 
1298 note 31. 

86. Ga.—Old Hickory Distilling Co, 
V. Bleyer, 74 Ga. 201. 

Ky.—Stout V. Higbee, 4 J.J.Marsh. 
632. 

N.Y.—Hamilton Nat Bank v. Hal- 
sted, 9 N.Y.S. 852, 56 Hun 530, 
modified on other grounds 31 N.E. 
900, 134 N.Y. 520, 30 Am.S.R. 693. 
5 C.J. p 1298 note 32. 

87. Lyons-Thomas Hardware Co. v. 
Perry Stove Mfg. Co., 27 S.W. 100, 
88 Tex. 468. 

88. Chandler v. Powers, 25 Hun (N. 
Y.) 445. 

89. Masson v. Anderson, 3 Bast 
(Tenn.) 290. 

90. Allen v. Union, etc., Bank, 17 
So. 442, 72 Miss. 549—5 C.J. p 1298 
note 36. 

91. Amsterdam First Nat. Bank v. 
Shuler, 47 N.E. 262, 163 N.Y. 163, 
60 Am.S.R. 601. 

93. Moskovitz v. Reynolds, (Mo. 
App.) 248 S.W..618. 
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sfgnment, or may grant an Injunction restraining the as¬ 
signee from carrying out the assignment. 

The appointment of a receiver before final judg¬ 
ment or decree, in an action to set aside an assign¬ 
ment, and the granting of an injunction to restrain 
the assignees from carrying out the trusts created 
by the assignment are matters within the discretion 
of the court but, as a general rule, a receiver 
should not be appointed, where the assignee is honest 
and solvent, and the assets are not being endanger¬ 
ed or where the allegations of the petition rela¬ 
tive to the insufficiency of the receipts to pay taxes, 
interest, and other charges are insufficient to show 
any mismanagement 5 ^or should an injunction be 
granted unless the assignment is void on its face 
or the extrinsic facts alleged to show its invalidity 
are most clearly made out.96 Jt is held, however, 
that an injunction should be granted, where there is 
a controversy as to the fitness of the assignee, as 
well as to the bona fides of the debts preferred, 
and that, where there are indications of fraud on the 
face of the assignment, the injunction should be re¬ 
tained, although fraud is denied in the answer.^s 
The heirs of the original mortgagor of land, convey¬ 
ed by a subsequent grantee to a creditors’ commit¬ 
tee, are not entitled to the appointment of a receiv¬ 
er for the debtor, their liability being merely sec¬ 
ondary and contingent.9^ 

§ 382. Pleading 

In an action to set aside an assignment, the plead¬ 
ings must allege ail necessary matters with sufficient cer¬ 
tainty. 

In statmg a cause of action to set aside an assign¬ 
ment, it is necessary to allege the execution of the 
assignment,^ and that it was made with intent to 
hinder, delay, and defraud creditors.^ However, it 
need not be alleged that the assignee was implicat¬ 
ed in the fraud,^ nor need fraud be charged in so 


many words where the allegations show fraud as 
a matter of law.^ While the facts and circumstances 
relied on to show fraud on the part of the assignor 
must be alleged,^ general certainty is all that is re¬ 
quired,® and it is held in some jurisdictions that, 
where the allegations are too general, plaintiff may 
be required to furnish a bill of particulars.*^ 

Under certain circumstances the complaint should, 
it has been held, allege that the assignor was in¬ 
solvent,® and that there were no bona fide accepting 
creditors.^ 

In an action by a receiver in supplementary pro¬ 
ceedings to set aside an assignment, an allegation 
that the receiver was appointed in supplementary 
proceedings is not enough, but an allegation of the 
judgment and other facts necessary to maintain sup¬ 
plementary proceedings is necessary;^® and the re¬ 
ceiver must state in his complaint the equity of the 
party whose rights, under the order of the court 
appointing him, he represents.^^ 

An amended and supplemental bill containing fur¬ 
ther allegations of fraud may be filed,although 
the result will be to allow one creditor to secure an 
advantage over another.^® 

Answer, The defense to a creditor's bill to set 
aside an assignment for benefit of creditors that the 
debtor had property out of which the judgment might 
have been satisfied in whole or in part on execu¬ 
tion, and that the sheriff omitted to levy on such 
property by collusion with plaintiff, is an affirma¬ 
tive defense to be set up in the answer, and found on 
the trial.14 

§ 383. Evidence 

The evidence offered In a suit to set aside an assign¬ 
ment for benefit of creditors must, to be admissible, con¬ 
form to the pleadings. 


93. Walker v. Stone, 30 N.W. 39, 70 
Iowa 103—5 C.J. p 1298 note 38. 

94. Pelzer v. Hughes, 3 S.B. 781, 27 
S.C. 408—5 C.J. p 1298 note 39. 

95. Baskett v. Ohio Valley Banking 
& Trust Co., 5 S.W.(2d) 473, 224 
Ky. 29. 

96. Minzesheimer v. Mayer, 66 How. 
Pr.(N.Y.) 484. 

97- Preiss v. Cohen, 17 S.E. 520, 112 
N.C. 278. 

98- Hastings v. Palmer, Clarke (N. 
Y.) 52. 

99. Baskett v. Oiiio Valley Banking 
& Trust Co., 5 S.W.(2d) 473, 224 
Ky. 29. 

1. Koberts v. Lewald, 12 S.B. 279, 
107 N.C. 305—5 aj. p 1299 note 45. 

2. Riley v. Carter, 25 A. 667, 76 Md. j 


581, 35 Am.S.R. 443, 19 L.R.A 489 
—5 C.J. p 1299 note 46. 

3. Stevenson v. Matteson, 32 P. 291, 
13 Mont. 108. 

4. Md.—Riley v. Carter, 25 A 667, 
76 Md. 581, 35 Am.S.R. 443, 19 L. 
R.A 489. 

N.Y.—Stafford v. Merrill, 16 N.Y.S. 
467, 62 Hun 144. 

Wis.—^Kickbusch v. Corwith, 85 N.W. 
148, 108 Wis. 634. 

5. Fogg V. Blair, (Mo.) 11 S.Ct. 476, 
139 U.S. 118, 35 L,.Bd. 104—5 C.J. 
p 1299 note 49. 

6. Pine Cone Lumber Co. v. White 
Sand Lumber Co., (Miss.) 38 So. 
188—6 C.J. p 1299 note 50. 

7- Garfield Nat Bank v. Peck, 20 
N.Y.S. 660, 1 Misc. 126—Claflin v. 


Smith, 13 Abb.N.Cas.(N.Y.) 205—5 
C.J. p 1299 note 51. 

8. McAvoy V. Jennings, 87 P. 53, 44 
Wash. 79. 

9. Keller v. Smith, 49 S.W. 263, 20 
Tex.Civ.App. 314. 

10. Coope V. Bowles, 42 Barb.(N.Y.> 
87, 18 Abb.Pr. 442, 28 How.Pr. 10. 

Right of action by receiver in sup¬ 
plementary proceedings see supra 
§ 22 . 

11. Coope V. Bowles, supra. 

12. Parkersburg First Nat Bank v. 
Prager, 41 S.E. 363, 50 W.Va. 660. 

13. Smith T. Parkhurst 2 N.Y.St 
212 . 

14. Forbes v. Waller, 26 N.Y. 430, 25 
How.Pr. 166, affirming 4 Bosw. 475. 
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It is improper to receive evidence of fraudulent 
acts that are not pleaded either generally or specifi- 
cally.15 Where the proper execution of a partnership 
assignment is alleged, and not denied, evidence that 
it was not executed by all the partners is not ad- 
missible.1® 

§ 384. Trial 

The general rules of trial apply to questions of fact 
and findings In suits to set aside assignments. 

Whether an assignment for creditors was accom¬ 
panied by a change in possession, and notice of trans¬ 
fer satisfying the statutory requirements for a valid 
assignment, so as to afford a nonassenting creditor 
sufficient protection until the consummation of the 
transfer is a question of fact.i7 A finding that plain¬ 
tiff creditor consented to the assignment necessarily 
implies that his attorney, who presented the claim 
and consented to the assignment, had authority to 
do soM 

§ 385. Judgment or Decree 

In a suit to set aside an assignment, the court will 
render such Judgment as may be warranted by the facts 
and circumstances of the particular case. 

While in general the court in a suit to set aside an 
assignment will not determine matters not affected by 
the suit,^^ or render judgment against the assignee 
personally, where there is no finding that he knew 
of the fraudulent intent of the assignor ,20 yet, xm- 
der a prayer for general relief, the court, although 
it refuses to set the assignment aside, may decree 
a distribution of the proceeds of the trust accord¬ 
ing to the provisions of the deed,2i or it may give 
judgment on a note admitted to be due and unpaid .22 
A judgment setting aside an assignment on the 
ground that a certain preference is invalid is im- 
authorized where the trial proceeded on the con¬ 
cession of plaintiff that there was no dispute as to 
such preference.23 


§ 386. Review 

On review the general rules of appeal and error are 
applicable. 

An appellate court will not consider objections 
raised for the first time in that court, such as an ob¬ 
jection that the deed of assignment was not filed as an 
exhibit nor will it disturb a finding that is sup¬ 
ported by sufficient evidence.25 

§ 387. Costs 

As a general rule, costs are taxable against the as¬ 
signed estate, whether the suit is successful or not. 

Where plaintiff has reasonable grounds for be¬ 
lieving the assignment to be fraudulent, the costs 
of the suit, whether successful or unsuccessful, may 
be taxed against the assigned property.^® An as¬ 
signee is not liable for the costs resulting from an 
unsuccessful defense of the assignment, as it is his 
duty to defend the assignment when there is a rea¬ 
sonable prospect of success but if it appears that 
the assignee has had constructive notice of the fraud, 
and, instead of disclaiming, puts in an answer which 
requires complainant to reply and go into proofs, 
he will be subjected to the costs of the suit.2S 

§ 388. Effect of Setting Aside 

A judgment setting aside an assignment destroys It, 
at least as far as the attacking creditor is concerned, and 
gives him a priority over other creditors at large. 

While it is held that a judgment setting aside the 
assignment is binding on all the creditors, although 
they were not parties to the suit,29 on the other 
hand, it has been held that the fact that a general 
assignment is set aside at the instance of one or 
more creditors does not destroy the same as to 
other creditors who choose to accept it, but it still 
remains valid and enforceable as to such credi¬ 
tors ,20 and they may require the assignee to ac- 
count.2i After an assignment is set aside, it is, 
as to the creditors who have attacked it, as if it had 
never existed ;32 and, unless the attacking creditor 


15. Bast River Nat Bank v. Ad¬ 
ams, 4 N.T.S. 366. 

Admissibility of evidence bearing on 
fraud in general see supra § 103. 

16. Hooper v. Beecher, 25 N.Y.VVkly. 
Dig. 505. 

17. Hoffman v. Haasis, 22 P.(2d) 
752, 132 CaLApp. 391. 

18. Henry Cowell Lime & Cement 
Co. V. Smith, 166 P. 1018, 34 Cal, 
App. 92. 

18. Dudensing v, Jones, 58 N.T.S. 
178, 27 Misc. 69. 

20. Rouse V. Bowers, 12 S.E. 985, 
108 N.C. 182. 

21. Hull V. Evans, 59 S.W. 851, 22 
Ky.L. 1118—^Repplier v. Buck, 5 B. 
Mon.(Ky.) 96. 


SSL Gordonsville Milling Co. v, 
Jones, (Tenn.Ch.App.) 57 S.W. 630. 

23. Hyman v. Kapp, 6 N.T.S. 31, af¬ 
firmed 26 N.E. 752, 125 N.T. 700. 

24. Searles v. Little, 55 N.E. 93, 153 
Ind. 432—5 C.J. p 1300 note 65. 

25. Kan.—Scott v. Beard, 47 P. 986, 
5 Kan.App. 560. 

N.T.—^Renard v. Naydore, 25 How. 
Pr. 178. 

5 C.J. p 1300 note 66. - 

26. Ind.T.—Martin Browne Co. v. 
Morris, 42 S.W. 423,* 1 Ind.T. 495. 

Miss.—^Tishomingo Sav. Inst. v. Air 
len, 23 So. 305, 76 Miss. 114. 

5 C.J. p 1300 note 67. 

27. Matter of Ginsberg, 48 N.T.S, 
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697, 21 App.Dlv. 625—5 C.J. p ISOO 
note 68. 

28. Mead v. Phillips, 1 Sandf.Ch. 
(N.T.) 83. 

29. Re jail v. Greenhood, (Mont) 92 
P. 945, 35 C.C.A. 97—5 C.J. p 1300 
note 70. 

SO. n;t.—^M atter of Ginsberg, SO N. 

T.S. 480, 9 Misc. 650. 

Utah.—^McLaughlin v. Park City 
Bank, 63 P. 589, 22 Utah 473, 54 
L.R.A. 343 and note. 

6 C.J. p 1300 note 71. 

31. Matter of Thoesen, 70 N.T.S. 
924, 62 App.Div. 87. 

32. Gracey v. Davis, 22 S.C.Eq. #5, 
51 Am.D. 663. 
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has maintained the suit on behalf of himself and 
the other creditors,or such others, originally named 
defendants, have been allowed to become parties 
plaintiff,34 a successful attacking creditor obtains 
a priority over other creditors at large,35 the other 
creditors not being entitled to share in the benefits 
of the judgment obtained by him.36 

In some cases, it is held that the court, on set¬ 
ting aside an assignment, will so deal with the as¬ 
sets of the assignor as to protect all parties who are 
interested in his estate,3? and that, where the de¬ 
cree provides that the proceeds of property held by 
the assignee shall be substituted for the property, the 
proceeds remain subject to the liens of judgment 
creditors,33 although such liens do not attach to a 


fund representing a subsequent recovery by a sub¬ 
stituted assignee from the sureties of the original 
assignee.39 Where the assignment is set aside, judg¬ 
ments confessed to the assignee become void,40 as 
do also releases filed by creditors,4i and the assignee 
cannot retain any of the property to pay his indi¬ 
vidual claim as a creditor.42 However, money paid 
to creditors in good faith before the assignment 
was set aside cannot be recovered back.43 

Where only one claim fraudiilent. If a creditor 
succeeds in establishing the fraudulent character 
of only one of the claims provided for by the as¬ 
signment, he does not thereby obtain a priority 
over other creditors for whom the assignment pro- 

vided.44 


X. RIGHTS AND REMEDIES OP ASSIGNOR 


§ 389. In General 

The rights and remedies of the assignor are con¬ 
sidered in detail in §§ 390-397 infra. 

§ 390. Interest in and Right to Deal with 
Property Assigned 

During the interim between the making of the as¬ 
signment and the payment of the debts, the assignor has 
no title or interest in, or right to deal with, the assigned 
property. 

After the making of an assignment for the bene¬ 
fit of creditors and until the debts covered by the 
assignment are fully paid or satisfied, the assignor 
has no right, title, or interest in the assigned prop- 
ert3r45 which he can convey or encumber^^ or as¬ 
sert or enforce by proceedings in equity he can¬ 
not lease the assigned property43 or make any con¬ 
tract concerning it;43 he cannot prevent the ap¬ 
plication of the property in accordance with the 


terms of the assignment and he has no right 
to have it applied for his own benefit^i In one state, 
however, the assignor is deemed to retain a beneficial 
or equitable interest,^3 and he is bound by his con¬ 
tract to sell a portion of the property where the 
debts are, or can be, paid in full without resorting 
to the property covered by the contract.53 

§ 391. Exemptions 
a. Right to 

b Proceedings to obtain and enforce 
c. Effect of 

a. Right to 

At least where he has reserved the right In the deed 
of assignment and has not waived or forfeited it, the 
assignor Is entitled to such exemptions as the statutes, 
liberally construed, are deemed to allow. 

An assignor is entitled to exemptions of the char¬ 
acter and amount allowed by statute,^4 provided in 


33. Younger v. Massey, 19 S.E. 125, 
41 S.C. 50. 

34. Goldberg v. Cohen, 25 S.E. 714, 
119 N.C. 68, distinguishing Han¬ 
cock V. Wooten, 12 S.E. 199, 107 
N.C. 9, 11 L.R.A. 466. 

35. Long V. Campbell, 32 So. 591, 
133 Ala. 353—5 C.J. p 1300 note 75. 

36. Hancock v. Wooten,. 12 S.E. 199, 
107 N.C. 9, 11 L.R.A. 466—5 C.J. p 
1300 note 76. 

37. Mahorner v. Forcheimer, 18 So. 
570, 73 Miss. 302—Foot v. Gold¬ 
man, 10 So. 62, 68 Miss. 529. 

38. Mann v. Poole, 26 S.E. 229, 48 
S.C. 154. 

38. Matter of Cantor, 52 N.T.S. 382, 
31 App.Div. 19, 

40. Mackie v. Cairns, 5 Cow.(N.Y.) 
647, 15 Am.D. 477. I 


41. Minn.—^In re Walker, 33 N.W. 
852, 34 N.W. 591, 37 Minn. 243. 

Pa.—^Weber v. Samuel, 7 Pa. 499. 
S.C.—^Younger v. Massey, 19 S.E. 125, 
41 S.C. 50. 

5 C.J. p 1301 note 81. 

42. Hunt V. Weiner, 39 Ark. 70. 

43. Knower v. Central Nat. Bank, 
27 N.B. 247, 124 N.Y. 552, 21 Am. 
S.R. 700—5 C.J. p 1301 note 83. 

44. Mo.—^National Bank of Com¬ 
merce V. Ripley, 61 S.W. 587, 161 
Mo. 126—^Woodson v. Carson, 35 
S.W. 1005, 39 S.W. 197, 135 Mo. 
621. 

Va.—Craig v. Hoge, 28 S.E. 317, 95 
Va. 275. 

45b Cal.—^Brainard v. Fitzgerald, 44 
P.(2d) 336. 

Minn.—^Boyum v. Jordan, 178 N.W. 

158, 146 Minn. 66. 

5 C.J. p 1173 note 73 [b], 
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46. Columbia Finance, etc., Co. v, 
Morgan, 44 S.W. 389, 628, 45 S.W. 
65, 19 Ky.L. 1761—5 C.J. p 1187 
note 47. 

47. Berg v. Friedman, (D.C.Mass.> 
60 P.(2d) 960, affirmed (C.C.A.) 60 
F.(2d) 965. 

48. Williamson v. Richardsons, 6 T. 

B. Mon.(Ky.) 696. 

48. Monteith v. Hogg, 20 P. 327, 17 
Or. 270. 

50. Chapin v. Thompson, 89 N.Y. 
270. 

51. Boyum v. Jordan, 178 N.W. 158, 
146 Minn. 66. 

52. Lowry v. Gills, 129 S.E. 269, 143 
Va. 79—6 C.J. p 1188 note 51. 

53. Lowry v. Gills, supra. 

54. Ex p. Allison, 23 S.E. 62, 45 S. 

C. 338—5 C.J. p 1302 note 18. 
Where the statute in force »t the 
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some jurisdictions,but not in others,56 he reserves 
such exemptions, either generally or specifically, 
in the instrument of assignment. Where the reser¬ 
vation is of such property as is by law exempt from 
execution, without specifying it, the assignor is en¬ 
titled to retain the kind and amount of property al¬ 
lowed by statute in case of execution.57 

While the exemption statutes are liberally con- 
strued,58 the assignor cannot claim exemptions over 
prior liens.56 As a general rule, the applicability of 
the exemption statutes to persons and property is de¬ 
termined by matters as they exist at the time of the 
assignment.50 However, a distinction has been rec¬ 
ognized between the right to any exemption what¬ 
ever and the property that may be, or may become, 
exempt, and it has been held that while the former 
is controlled by the facts existing at the time of the 
assignment, the latter is controlled by the facts as 
they exist when the exemption is claimed.6i 

Exemptions may be claimed by the administrator 
of the assignor,®^ but not by the assignee.63 The 
statutes are construed, to give tenants in common 
a joint exemption out of the common property,64 
but to allow partners exemptions only as individu¬ 
als and not as members of a firm.55 

In some jurisdictions the court has power to or¬ 
der an allowance out of personal property in lieu of 
homestead ;56 and under the statutes of some states 
exemptions may be paid in money, 67 as in lieu of a 
homestead. 68 

Constructive assignment. It has been held that, 
where a mortgage is found to be a constructive as- 

time of the assig'nmeiit does not al¬ 
low the assigraor an exemption, he is 
not entitled to any.—^Hallman’s Est., 

44 Pa.Co. 309. 

55. Conn.—^Raymond’s App., 28 Conn. 

47. 

Md.—Carroll v. Else, 23 A. 740, 75 
Md. 301. 

Pa.—Blackburne’s App., 39 Pa. 160— 

Strohm’s Est., 1 Pa.Co. 573. 

5 C.J. p 1302 note 19. 

56. Ala.—^Richardson v. Stringrfel- 
low, 14 So. 283, 100 Ala. 416. 

Cal.—Mogk V. Peterson, 17 P. 446, 75 
Cal. 496. 

Ind.—^Ex p. Hopkins, 2 N.E. 587, 104 
Ind. 157—Miller v. Swhier, 79 N.E. 

1092, 40 Ind.App. 465. 

Tex.—Tackaberry v. Ft. Worth City 
Nat. Bank, 22 S.W. 151, 299, 85 
Tex. 488. 

57. Muhr v. Pinover, 10 A. 289, 67 
Md. 480—5 C.J. p 1303 note 22. 

58. In re Assignment of Davies, 10 
Ohio N.P.(N.S.) 205—5 C.J. p 1303 
note 29. 

68. Ohio.—^Marcy's Assignment, 1 

6 O.J.S.-90 


signment, the mortgagor cannot claim exemptions 
in lieu of homestead but there are cases to the 
contrary. 76 

Exemption against costs. While an exemption 
may be claimed as against the costs of the assign¬ 
ment proceedings, where the property has been sold 
by the assignee, yet, where the owner of property 
in which he may claim a homestead exemption plac¬ 
es a mortgage on it, the mortgagee may require the 
fund arising from the sale of the property by the 
assignee to be applied in payment of the costs be¬ 
fore the owner can have his exemption allowed.7i 

Waiver and forfeiture. It has been held that the 
exemption to which an assignor is entitled cannot 
be waived by contract prior to the execution of 
the assignment.72 In any event, a creditor who ob¬ 
tains a judgment against the assignor for the bene¬ 
fit of creditors after the assignment obtains no lien, 
so that he can avail himself of the clause in the 
judgment waiving the exemption only by execution 
or attachment against the property reserved as an 
exemption in the deed of assignment ;78 and where 
the assignor does not exercise the reserved right 
of exemption at the time of the appraisement of 
the property, the reservation does not inure to the 
benefit of a subsequent execution creditor on a 
judgment with a waiver of exemption.74 However, 
the assignor may waive, abandon, or lose his right 
to exemptions by failing to comply, within the 
proper time, with the statutory requirements relat¬ 
ing thereto (infra § 391 b), or he may be guilty of 
such fraud as will forfeit his right to exemptions.'^S 

554—^Peterman's App., 76 Pa. 116— 

5 C.J. p 1303 note 26. 

68. In re Assignment of Davies, 10 

Ohio N.P.CN.S.) 205—5 C.J. p 1303 
note 27. 

89. Pease v. Schuh, 4 Ohio S. & C. 
P. 121, 6 Ohio N.P. 245—In re 
Schuh, 4 Ohio S. & C.P. 30, 2 Ohio 
N.P. 381. 

70. Allen v. Dillingham, 47 S.W. 
1076, 104 Ky. 801, 20 Ky.L. 980— 
Calloway v. Calloway, 39 S.W. 241, 
19 Ky.L. 870. 

71. Marcy’s Assignment, 1 Ohio S. 

6 C.P. 544, 32 Cinc.L.Bul. 6. 

72. Doherty v, Ramsey, 27 N.E. 879, 
1 Ind.App. 530, 50 Am.S.R. 223. 

73. In re Shimp, 46 A, 1037, 197 
Pa. 128. 

74. Long V. Wilson, 15 Pa.Co. 68. 

75. Ill.—^John V. Far well Co. v. Pat¬ 
terson, 76 Ill.App. 601. 

Ky.—^Maskovitz v. Simon, 62 S.W. 
871, 110 Ky. 841. 

Pa.—Kreider’s Est., 19 A. 1073, 135 
Pa. 578. 

5 C.J. p 1304 note 47. 


Ohio S. & C.P. 544, 32 Cinc.L.Bul. 
6—In re Bremer, 4 Ohio S. & C.P. 
80, 3 Ohio N.P. 12. 

Pa.—^Wiley’s App., 90 Pa. 173. 

60. Columbia Finance, etc., Co. v. 
Morgan, 44 S.W. 389, 628, 45 S.W. 
65, 19 Ky.L. 1761—5 C.J. p 1303 
note 23. 

61. In re Assignment of Davies, 10 
Ohio N.P.(N.S.) 205. 

62. Partridge’s Est, 2 Pa.Co. 570, 
19 miy.N.C. 62. 

63. Smith V. Hill, 22 Barb.(N.T.) 
656. 

64. Delliker’s Est, 3 Del.Co.(Pa.) 
357. 

65. U.S.—Wooldridge v. Irving, (C. 
C.Miss.) 23 F. 676. 

Ill.—In re Landfield, 80 Ill.App. 417, 
appeal dismissed 55 N.E. 371, 182 
Ill, 264. 

Pa.—^Matter of Lippincott, 8 Phila. 
236. 

66. Mercer v. Cunningham, 41 N.E. 
788, 53 Ohio St 353. 

67. Larkin’s Est, 19 A. 283, 132 Pa. 
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Estoppel to object to allotment of homestead. 
Where the assignment by its express terms reserves 
to the assignor a homestead, those who accept its 
provisions and obtain distribution under it must 
abide by its terms, and are estopped to object to 
the allotment of the homestead but a creditor 
claiming the benefits of an assignment may join 
issue with the debtor as to his right to a homestead 
attempted to be reserved by the deed, provided he 
does so before he has accepted any of the benefits 
of the assignment; and, where the creditor denies 
the debtor^s right to a homestead before any settle¬ 
ment has been made, he is not thereafter estopped 
because he accepts his pro rata distribution under 
the assignment 

b. Proceedings to Obtain and Enforce 

To avoid losing exemptions, steps prescribed by stat¬ 
ute for obtaining them must be taken within the proper 
time. 

Statutory exemptions must be claimed in the time 
and manner pointed out by statute; otherwise they 
are lost,^^ unless the assignor shows a good excuse 
for noncompliance, such as illnesses or representa¬ 
tions of the assignee that he should wait^o 

Appraisal, In some states an appraisal of the 
assigned property is necessary, unless the assignor 
elects to receive the amount of his exemption in 
money.^i 

Claim and selection, A claim and selection may 
be necessary under the exemption law;^^ and in 
such case the claim and selection must be made by 
the assignor^^ or his personal representative,in 
an unequivocal manner,^5 within a reasonable time 
after the assignment,^^ or the right of exemption 
will be waived. Under some statutes the selection 
may be made at any time before sale of the prop¬ 
erty and under such statutes the assignor, by 
failing to have the property set aside by the ap¬ 


praisers before the sale, loses the right to claim any 
specific articles as exempt, but he does not thereby 
waive his exemptions in lieu of homestead; the 
latter may be awarded him on application made at 
any time before final distribution.^^ 

Pleadings, Where the assignor sues to obtain 
his exemptions, his petition must state the facts 
and specify his rights and his reply should deny 
any valid and sufficient defense set up in the an¬ 
swer.^ o 

Order and appeal. An order setting over to the 
assignor certain real property as exempt under the 
homestead law is not binding on a creditor, where 
it was made in the assignment proceedings before 
any notice was given to the creditors.^^ A credi¬ 
tor whose claim has been presented and allowed 
may be entitled to appeal from an order allowing 
exemptions.^ 2 

Liability of assignee. The proper and necessary 
steps to obtain a separation of the exempt property 
from the rest of the assigned estate must be taken 
before the assignee can be put in default and made 
personally liable but where the assignee, of his 
own motion and without an order of court, pays 
over the exemption in money to the assignor, he 
does so at his peril in case the exemption is dis- 
puted^^ or the assignor's right has been forfeited 
by fraud.^5 

c. Effect of 

Property or money allowed an assignor as an exemp¬ 
tion by virtue of a statute which has been fully complied 
with must be turned over to the assignor to deal with 
as he pleases, free from the claims of creditors. 

After the necessary steps have been taken (supra 
§ 391 b), the assignee must pay over the amount 
of the exemptions to the assignor9 6 without any 
deductions.97 The exempt property is not only 
not subject to the claims of foreign^s or subse- 


76. Leavell v. Leavell, 4 Ky.L. 889. 

77. Creager v. Creager, 9 S.W. 380, 
87 Ky. 449, 10 Ky.L. 424. 

78. Lament v. Wootton, 59 N.W. 
456, 88 Wis. 107—5 C.J. p 1304 note 
52. 

79. Doherty v. Ramsey, 27 N.B. 879, 
1 Ind.App. 530, 50 Am.S.R. 223. 

80. In re Kraus, 87 N.B. 176, 79 
Ohio St 314. 

81. Peterman’s App., 76 Pa. 116—5 
C.J. p 1304 note 55. 

82 . Chipman v. Kellogg, 27 N.W. 
592, 60 Mich. 438—5 C.J. p 1304 
note 57. 

83. Me,—^McKenzie v. Redman, 32 A. 
962, 87 Me. 322. 

Pa.—^Partridge’s Est, 2 Pa.Co. 570, 
19 Wkly.N.a 62. 


84. Partridge’s Est, supra. 

85. McFarland's Est, 16 Pa.Super, 
162. 

86 . Lazarus v. Camden Nat Bank, 
42 S.W. 412, 64 Ark. 322. 

What constitutes ireasonahle time 
depends on the circumstances of 
each case.—Lazarus v, Camden Nat 
Bank, 42 S.W. 412, 64 Ark. 322—Cal¬ 
loway V. Calloway, 39 S.W. 241, 19 
Ky.L. 870—Shaeffer's App., 101 Pa. 
45—Lament v. Wootton, 59 N.W. 456, 
88 Wis. 107—5 C.J. p 1304 note 62. 

87. Close V. Sinclair, 38 Ohio St 
530—5 C.J. p 1305 note 63. 

88. In re Assignment of Davies^ 10 
Ohio N.P.<N.S.) 205. 

89. Chandler v. Jenks, 15 N.W. 60, 
50 Mich. 151. 
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96. Marshall v. Applegate, 10 S.W. 
805, 10 Ky.L. 811. 

91. Vojta V. Buhre, 6 P.(2d) 500, 165 
Wash. 384. 

92 . John V. Farwell Co. v. Patter¬ 
son, 76 Ill.App. 601. 

93. Chipman v. Kellogg, 27 N.W. 
592, 60 Mich. 438. 

94* Aultman v. Wilson, 44 N.E. 
1092, 55 Ohio St 138, 60 Am.S.R. 
677—5 C.J. p 1305 note 67. 

95. Kreider's Est, 19 A. 1073, 135 
Pa. 578. 

96 Overlay v. Given, 52 S.W. 1059, 
21 Ky.L. 760. 

97. McNamara v. Schwaniger, 49 S. 
W. 1061, 106 Ky, 1, 20 Ky.L. 1667. 

98. Brimhlecom v. O’Brien, 46 A. 
187, 69 N.H. 370. 
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quent99 creditors, but the assignor is free to deal 
with it as he pleases.^ 

§ 392, Rights and Remedies against As¬ 
signee 

An action at law for money had and received or for 
breach of the trust agreement may be brought by the 
assignor against the assignee after, but not before, an 
accounting by the assignee, the closing of the trust, or 
the discharge of the assignee. 

As already stated in section 258, the assignor is 
entitled to ask for an accounting by the assignee. 
After the assignee has been discharged by order 
of court, the assignor may bring an action for 
money had and received against the assignee and a 
third person where the assignee made a fraudulent 
disposition of property to the third person and the 
property was acquired from the latter by a railroad 
company in condemnation proceedings.^ Also, an 
action for damages for breach of the trust agree¬ 
ment may be maintained by the assignor against 
the assignee,^ but not while the trust is still open 
and before an accounting has been sought,^ and 
such an action cannot be successfully maintained 
where the evidence is insufficient to take the ques¬ 
tion of defendant’s breach of the trust agreement to 
the jury.5 The assignor cannot, before the claims 
have been paid in full, maintain an action for the 
conversion of goods sold by the assignee in viola¬ 
tion of his duty as such.® 

Damages sustained by the assignor in being pre¬ 
vented from entering business because of the fail¬ 
ure of the assignee to close the estate are too re¬ 
mote to be allowed.7 

§ 393. Rights and Remedies against Third 
Persons 

The right of the assignor to sue third persons !s 


confined to the enforcement of rights which have not 
passed by the assignment or have reverted to him. 

The assignor cannot maintain trespass, trover, or 
other action against third persons with regard to 
property which has passed by the assignment;^ 
neither can he sue on a claim which has regularly 
passed to the assignee, even though the creditors 
consent,^ unless he has been reinvested with the 
ownership of the claim.!® He may, however, en¬ 
force rights which have not passed by the assign¬ 
ment, or which have reverted to him through es¬ 
toppel against the assignee and beneficiaries of the 
assignment, who allow him to proceed.!! 

§ 394. Composition with Creditors 

The assignor may lawfully enter into a composition 
agreement with his creditors. 

A debtor may, after assigning for the benefit 
of his creditors, lawfully enter in a composition 
agreement with the creditors, and the provisions 
thereof will be enforced by the courts.!^ 

§ 395. Discharge 

A debt of the assignor Is discharged only to the ex¬ 
tent of actual payment unless the creditor consents to a 
full discharge, 

A particular debt or debts of the assignor may 
be fully discharged by the making and performance 
of an agreement for such discharge;!^ but apart 
from statute, and in the absence of a valid agree¬ 
ment to the contrary, the indebtedness of the as¬ 
signor is discharged only to the extent of actual 
payment out of the proceeds of the assigned prop¬ 
erty ;!4 a full discharge of all debts or of a par¬ 
ticular debt does not result from the making of the 
assignment,!® a creditor’s assent to the assign- 


99. Ohio.—Schuler v. Miller, 13 N.B. 

275, 45 Ohio St. 325. 

Pa.—Hildebrand v. Bowman, 100 Pa. 
580. 

5 C.J. p 1303 note 39. 

1. Simpson v. Greenwell, 44 S.W. 
433, 19 Ky.L. 1755. 

2. Major V. Lunn, 132 N.W. 321, 115 
Minn. 404. 

3. Hines v. Roberts Bros., 232 P. 
1050, 117 Kan. 689. 

4. Pahmeyer v. Wilson, 7 P.(2d) 
466, 154 OkL 225—5 C.J. p 1301 
notes 92, 93. 

5. Cullen v. Voorhies, 205 N.W. 177, 
232 Mich. 420. 

6. Edwards v. Hatfield, 141 N.W. 
1020, 93 Neb. 712. 

7. Schutz V. Burges, 110 S.W. 494, 
60 Tex.Civ.App. 249. 

8. Mo.—St. Louis Catering Co. v. 
Glancy, 242 S.W. 392, 294 Mo. 438. 


S.C.—Watson v. Matley, 114 S.B. 412, 
121 S.C. 482. 

5 C.J. p 1301 note 1. 

9. Pa.—Stoever v. Stoever, 9 Serg. 
& R. 434. 

Wis.—Smith v. Chicago, etc., R. Co., 
23 Wis. 267. 

6 C.J. p 1301 note 98. 

10. Burnet Ansley Jewelry Co. v. 
Linz, 76 S.W. 773, 33 Tex.Civ.App. 
273. 

11. Ky.—^Hauser, etc., Co. v, Tate, 
49 S.W. 475, 20 Ky.L. 1716, 

Mich.—Cunning v. Tittabawassee 

Boom Co., 50 N.W. 141, 88 Mich. 
237. 

5 C.J. p 1301 note 97. 

12. Ill.—^Lobdell V. State Bank, 54 
N.E. 167. ISO Ill. 66, affirming 78 

Ill.App. 600. 

Ind.—^Posdyke v. Nixon, 8 N.E. 11, 
107 Ind. 138. 


Ky.—Mann v. Alves, 66 S.W. 1011, 23 
Ky.L. 2192. 

N.T.—^Phenix Nat. Bank v. Keim, 74 
N.T.S. 606, 69 App.Div. 201. affirm¬ 
ed 67 N.E. 1089, 175 N.Y. 521. 

Pa.—In re Hopper, 43 A- 1020, 192 
Pa. 287. 

5 C.J. p 1302 note 3. 

13. Ga.—Schwitzerlet-Seigler Co. v. 
Citizens’ & Southern Bank, 118 S. 
E. 365, 155 Ga. 749. 

Mont.—Stone-Ordean-Wells Co. v. 

Anderson, 212 P. 853, 66 Mont 64. 
N.Y.—^American Rug & Carpet Co. v. 
Herman, 264 N.Y.S. 499, 147 Misc. 
692. 

5 C.J. p 1302 note 7. 

14h Packer v. Lehner, 180 A. 407, 115 
N.J.Law 346. 

15. Ind.—^Fairbanks, Morse & Co. v. 
Gardner, 126 N.B. 338, 72 Ind.App.. 
647. 
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merit,the acts of a creditor in filing his claiml-^ 
and becoming a party to the assignment proceed¬ 
ings,! 6 or even an agreement of a creditor to ac¬ 
cept a pro rata payment 

Under statute. At one time, under the statutes 
of some states, the assignor could obtain an order 
of discharge^o after certain steps and proceedings 
had been taken^l and a formal hearing had been 
had.22 The order of discharge was conclusive in 
that it might not thereafter be questioned by a cred¬ 
itor who attended the hearing or had notice of the 
proceedings^s and in that a recital in it concern¬ 
ing the filing of the assignment could not be re¬ 
butted by showing the file mark of the clerk.24 
Some state statutes which provided for a discharge 
have been repealed^s and, as stated in the title 
Bankruptcy § 14, others have been suspended by 
the Bankruptcy Law. 

§ 396. Promise after Discharge 

After a voluntary release by a creditor, a subsequent 
promise to pay the balance of the debt is without con¬ 
sideration. 

Where a creditor voluntarily releases a debtor 
who has assigned for the benefit of his creditors, 
the assignor's subsequent promise to pay the bal¬ 
ance of the debt is invalid for want of considera- 

tion.26 


§ 397. Reversion of Property on Termination 
of Trust 

Any balance or surplus In the hands of the assignee 
on the termination of the trust reverts to the assignor 
and should be turned over to him or to his heirs, next of 
kin, or successor. Resort may be had to appropriate 
remedies to protect the surplus and enforce the right 
thereto. 

On termination of the trust by virtue of a stat¬ 
utory limitation, the payment in full of the debts 
and costs of administration, or otherwise, any bal¬ 
ance or surplus in the hands of the assignee is sub¬ 
ject to a resulting trust in the assignor, it reverts 
to him by operation of law, and it should be turned 
over to him or to such person or persons who may 
have derived the right thereto through him.27 This 
right to the surplus is not dependent on a reserva¬ 
tion thereof in the assignments^ After the right 
to the surplus has accrued, it may be enforced by 
an appropriate action and in the event of the 
death of the assignor it may be enforced, accord¬ 
ing to the nature of the property, by his heirs^O or 
legal representatives.^! 

The assignor may create a valid new trust in 
the balance or surpluses or he may require a con¬ 
veyance to his vendee.S3 

To protect the surplus the assignor may: Enjoin 
the assignee from making a sale of the assigned 
property at too great a sacrifice defend against 


Mont—^Acme Harvesting Mach. Co. 
V. Benedict, 190 P. 287, 58 Mont 
110 . 

16. Acme Harvesting Mach. Co. v. 
Benedict, supra—5 C.J. p 1302 note 

4. 

17. Brown-Hinton Wholesale Gro¬ 
cery Co, v. Ware & Son, 26 S.W. 
<2d) 1110, 181 Ark. 587. 

16. International Shoe Co. v. Cline, 
279 IlLApp. 601. 

19. Ind.—^Fairbanks, Morse & Co. v. 
Gardner, 126 N.E. 338, 72 Ind.App. 
647. 

Iowa.—Warfield, Pratt, Howell Co. v. 
Richou, 180 N.W. 866, 190 Iowa 
809. 

26. N.J.—Vanderveer v. Conover, 16 
N.J.Law 487. 

Tex.—Hudson v. Willis, 65 Tex. 694. 
Wis.—Wisconsin State Grange O. P. 
H. V. ICniffen, 62 N.W. 943, 90 Wis. 
14. 

21. Johnson v. Hill, 62 N.W. 930, 90 
Wis. 19. 

22. In re Rankin, 54 N.W. 1010. 85 
Wis. 16. 

Creditor’s right to object to dis¬ 
charge is not waived by filing his 
claim or accepting his pro rata share j 


of the proceeds of the estate.—^In re 
Tarnowski, 210 N.W. 836, 191 Wis. 
279, 49 A.L.R. 686. 

23. Anderson v. Zelensky, 298 P. 
720, 162 Wash. 412—5 C.J. p 1302 
note 11. 

24^ Stokes v. Hardy, 62 A. 1002, 73 
[ N.J.Law 255, 

25. Packer v. Lehner, 180 A. 407, 115 
N.J.Law 346. 

26. Ky,—^Montgomery v. Lampton, 3 
Mete. 519. 

R.I.—Shepard v. Rhodes, 7 R.I. 470, 
84 Am.D. 573. 

5 C.J. p 1302 note 16. 

27. Ga.—Taylor v. Solomon, 111 S. 
B. 373, 153 Ga. 73. 

Ky.—^Johnson v. Bowling, 205 S.W. 
927, 181 Ky. 737. 

N.Y.—^In re Chrisman, 234 N.T.S. 
657, 134 Misc. 86—^In re Gallaudet, 
222 N.Y.S. 565, 129 Misc. 751. 

Pa.—^Boardman v. Keystone, etc., Co., 
8 Lanc.L.Rev. 25. 

Tex.—^Pirst Nat. Bank v. White, 
(Civ.App.) 91 S.W.(2d) 1120, error 
dismissed—^Bass v. McCord, (Civ. 
App.) 178 S.W. 998. 

Wash.—^Davidson v. Cliilberg, 169 P. 

981, 99 Wash. 619. 

5 C.J. p 1305 note 71. 
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Settlement out of court 
Where a general assignment Is set¬ 
tled out of court, the assignor’s ti¬ 
tle in the assigned property remains 
the same as it was previous to the 
assignment—OverhoU v. Dietz, 72 P. 
695, 43 Or. 194—^Early v. Early, 64 
S.R 827, 75 S.a 15, 17. 

28. N.Y.—Paddell v, Janes, 145 N.Y. 
S. 868, 84 Misc. 212. 

Tex.—Keating v. Vaughn, 61 Tex. 
518. 

29. Bass V. McCord, (Tex.Clv.App.) 
178 S.W. 998. 

Action of assumpsit.—Hirst v. 
Freeman, 3 Pa.Dist 261. 

Action of ejectment.—^Ross v. Mc- 
Junkin, 14 Serg. & R.(Pa.) 364. 

Bquitable action to compel convey¬ 
ance.—^Johnson v. Bowling, 205 S. 
W. 927, 181 Ky. 737. 

30. Farnsworth v. Doom, 60 S.W. 
712, 109 Ky. 794, 22 Ky.L. 1491. 

31. Merrick’s Est, 1 Phila.(Pa.) 373. 

32. Cunningham v. Bstill, 68 S.W, 
1081, 24 Ky.L. 559. 

33. Johnson v. Bowling, 206 S.W. 
927, 181 Ky. 737. 

34. Glenn v, Mickey, 18 A, 939, 130 
Pa. 586. 
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an attachment of the assigned property, and move 
to have it vacated, set aside, or discharged or 
move to set aside a sale of the assigned property 
under foreclosure of a mortgage.^® However, he 
may base a motion to discharge an attachment only 
on the nonexistence of the statutory grounds for 
its issuance and not on the making of the assign¬ 


§ 39J 

ment.37 Furthermore, he is not allowed to main¬ 
tain a separate action to enjoin the proceedings 
under an attachments^ or to recover damages for 
a wrongful attachment.s^ 

Loss of right to surplus. The assignor, by detri¬ 
mental interference with the administration of the 
trust, may lose his right to any surplus.‘^o 


XI. LIABILITY ON ASSIGNEE'S BOND 


§ 398. Nature and Extent of Liability in Gen¬ 
eral 

The sureties are obligated, jointly and severally, and 
as sureties or guarantors, rather than as indemnitors, 
according to the terms of the bond read in connection 
"With the instrument of assignment and construed In ac¬ 
cordance with the ordinary rules governing the interpre¬ 
tation of contracts. They are responsible only for official 
acts under the assignment in question. 

A common-law bond of an assignee for the bene¬ 
fit of creditors is a contractual obligation which is 
to be measured and construed in accordance with 
the ordinary rules of law governing the interpreta¬ 
tion of contracts.'^i Unless the statute governing 
assignments makes special provision for the lia¬ 
bility of the sureties on the assignee's bond, their 
liability will be measured by the terms of the 
bond.'^^ However, for the purpose of arriving at 
its meaning and effect, the bond is, of course, to 
be read in connection with the provisions of the 
assignment to which it refers; and consideration 
must be given to the nature of the obligations for 
which it stands as security. The bond is clearly 
■collateral to the assignment; and it must be re¬ 
garded as a contract of guaranty or suretyship, 


rather than a contract of indemnity.43 The obliga¬ 
tion of the assignee and sureties on the bond is 
joint and several,^^ and is similar to that of per¬ 
sonal representatives.^^ 

The sureties will not be responsible for acts of 
the assignee not related in any way to the assign¬ 
ment under which the bond was given, or for other 
than official acts under such assignment.^® How¬ 
ever, the courts will not indulge in such refined dis¬ 
tinctions between individual and official acts as 
will render the bond only a flimsy protection. They 
will not uphold a contention that the surety is not 
liable because the assignee committed a fraud as 
an individual, where the fraud was itself a viola¬ 
tion of the trust and, while it necessarily involved 
personal delinquency, nevertheless it was so inti¬ 
mately connected with official delinquency that they 
cannot well be distinguished.'^^ 

Unapproved bond. A bond given by the assignee 
with but one surety is not void, although it does not 
appear to have been approved by a judge, and ac¬ 
cordingly it may be enforced against the assignee 
and the surety.^® 


35. Winona First Nat. Bank v. Ran¬ 
dall, 37 N.W. 799, 38 Minn, 382—5 
■C.J. p 1305 note 79. 

36. Delaware, etc., R. Co. v. Scran¬ 
ton, 34 N.J.Bq. 429. 

37. Quebec Bank v. Carroll, 47 N.W. 
397, 1 S.D. 372. 

38. Ashton v. Jones, 16 N.W. 434, 14 
Neb. 426. 

36, Ky.—Cleveland Coal Co. v. 

Sloan, 14 S.W. 279, 90 Ky. 308, 12 
Ky.L. 223. 

Tex.—Roby v. Meyer, 19 S.W. 557, 84 
Tex. 386—Fechheimer v. Ball, 1 
Tex.App.Civ.Cas. § 766. 

40. Com. V. Scoville, 101 S.W. 1188, 
31 Ky.L. 257. 

41. Somers v. U. S. Fidelity & Guar¬ 
anty Co., 217 P. 746, 191 Cal. 542. 

Particular terms in condition con¬ 
strued 

(1) As used in a condition that the 
.assignee will faithfully discharge 
the duties of his trust in full com¬ 
pliance with law, the word “law” is 
not limited to the law of the state re¬ 
lating to assignments for the benefit 


of creditors, but includes the bank¬ 
ruptcy law when the assignment is 
superseded by bankruptcy proceed¬ 
ings.—Rothwell v. Knight, 258 P. 
576, 37 Wyo. 11. 

(2) The undertaking of the sure¬ 
ties that their principal shall “duly 
account” for all moneys received by 
him as assignee extends not merely 
to his rendering an account of the 
moneys in his hands, but also to the 
making of distribution according to 
the terms of any lawful decree made 
on the final accounting.—In re Stelle, 
34 N.J.Eq. 199—Van Slyke v. Bucli, 
25 N.E. 196, 123 N.T. 47, reversing 4 
N.Y.S. 710, 56 N.T.Super. 478—Gar- 
ver v. Tisinger, 18 N.E. 491, 46 Ohio 
St. 56—^Phillips V. Ross, 36 Ohio St. 
458—^Little v. Com., 48 Pa. 337. 

42. National Surety Co. v. State, 136 
A. 274, 152 Md. 71, 50 A,L.R. 308— 
5 C.J. p 1306 note 87. 

43. Somers v. U. S, Fidelity & Guar¬ 
anty Co., 217 P. 746, 191 Cal. 542. 

ObligatioiL of the surety is only 
that the assignee shall perform his 
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duties, fulfill his obligations, an<3 
comply with the orders of the court, 
—Finch v. Watson Inv. Co., 42 S.W, 
(2d) 214, 184 Ark. 312. 

44. Somers v. IT. S. Fidelity & Guar¬ 
anty Co., 217 P. 746, 191 Cal. 642— 
5 C.J. p 1306 note 88. 

45. National Surety Co. v. Arter- 
burn. 62 S.W. 862, 110 Ky. 832, 2J 
Ky.L. 281. 

46. N.T.—^Israel v. Jordan, 34 N.Y 
S. 21, 12 Misc. 552. 

Ohio.—Yeaman v. Payne, 9 Ohio Cir 
Ct. 192, 4 Ohio Cir.Dec. 2. 

Two or more trusts administered to 
gether 

The sureties are not responsibh 
for acts done in the administratioi 
of two or more trusts which hav( 
been united.—Cook v. Lehmer, ; 
Ohio S. & C. P. Ill, 1 Ohio NF 
146. 

47. National Surety Co. v. State 
136 A. 274, 152 Md. 71, 50 A.L.E 
308. 

48. Mears v. Cora., 8 Watts (Pa. 
223. 
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New or additional bond. \\Tiere a new or ad¬ 
ditional bond has been given the sureties on that 
bond are liable for the conduct of the assignee 
from the time he first qualified.^* 

§ 399. Property Covered 

The only property covered by the bond Is that re¬ 
ceived by the assignee in his representative capacity. 

The money or property for which the sureties 
are liable is limited to that received by the assignee 
in his representative capacity.^O The sureties on 
a new or additional bond are liable for all moneys 
which the assignee ought to have in his hands when 
the new or additional bond is given, as well as all 
those which thereafter come into his hands.^i 

§ 400. Settlement and Discharge of Assignee 

A discharge of the assignee does not necessarily 
preclude an action on his bond. 

Notwithstanding the discharge of an assignee, 
he and his sureties are still liable for all of his 
delinquencies which occurred while he was engaged 
in the discharge of his trust; and recovery may be 
had against them by appropriate action,52 but not 
by a motion for summary judgment (infra § 404). 
An objection that there has been no final settle¬ 
ment of the assignee's accounts is waived by an 
answer to the merits.®^ 

§ 401. Discharge of Sureties 

Various matters may or may not discharge the sure¬ 
ties or furnish grounds for a Judicial declaration of 
termination of liability. Any proceedings prescribed by 
statute for release must be taken before liability ends. 

Except as to liabilities already existing,54 the lia¬ 


bility of the sureties ends when the assignee's res¬ 
ignation is accepted55 or when a new bond is filed 
with other sureties and statutory proceedings for 
release from future liability are duly taken.56 The 
sureties are ipso facto discharged when the as¬ 
signee, with the consent of a creditor and without 
the permission of the sureties, releases the trust 
property to the assignor and accepts from him an 
indemnity bond to pay the claim of the creditor.57 
A judgment or decree declaring the assignment void 
has been held to terminate the liability of the sure- 
ties.5S 

On the other hand, it has been held that the lia¬ 
bility of the sureties will not be terminated with¬ 
out an accounting by the assignee ;59 and that the 
court will not cancel the bond or decide that the 
liability of the sureties is at an end where the ac¬ 
count filed is not full or correct®® or where the 
assignee has not complied with the decree by filing 
a final report and turning over the balance in his 
hands.®^ It has also been held that the sureties 
will not be relieved from liability by the mere de¬ 
lay of a creditor in not proceeding against the 
assignee until after he has become insolvent®2 or 
the fund in his hands has become dissipated.®^ 
Neither will a compromise with, and release of, one 
surety discharge the other.®4 

§ 402. Breach or Performance of Conditions 

A breach of the bond consists of a breach of duty 
or failure to comply with an order of court. 

A failure on the part of an assignee properly to 
discharge his duties as such will constitute a breach 
of his bond.®5 A breach of the bond may result 


4a. Thorne v. Megrue, 5 Ohio Dec. 
(Reprint) 131. 3 Am.L.Rec. 140. 

50. Israel v. Jordan, 34 N.T.S. 21, 
12 Misc. 552. 

51. Moulding v. Wilhartz, 48 N.E. 
189, 169 Ill. 422, affirming 67 IlL 
App. 659. 

52. Universal Lock, etc., Co. v. 
Blake, 84 Mo.App. 478. 

Settlement and dlscliarTge after adju¬ 
dication of haakruptcy 
An order of a state court settling 
the final account of the assignee and 
discharging him after the assignor 
had been adjudicated a bankrupt 
does not prevent a suit on the bond 
by the trustee in bankruptcy to re¬ 
cover the amount which the bank¬ 
ruptcy court found to be due from 
the assignee and which it ordered 
him to pay to the trustee in bank¬ 
ruptcy.—^Rothwell V. Knight, 258 P. 
576, 37 Wyo. 11. 

Conditional discharge 
An action on the bond to recover a 
debt incurred by the assignee in 


administering the estate is not a col¬ 
lateral attack on an order of dis¬ 
charge of the assignee conditioned 
on his paying all costs and expenses. 
—Ringenoldus v, Abresch, 96 N.W. 
817, 119 Wis. 410. 

53. Hill V. American Surety Co., 81 
N.W. 1024, 82 N.W. 691, 107 Wis. 
19. 

54. Fidelity & Deposit Co. of Mary¬ 
land V. Husbands, 192 S.W. 51, 174 
Ky. 200—5 C.J. p 1307 note 6. 

55. Long V. Merchants’ Nat Bank, 
52 S.W. 822, 21 Ky.L. 571. 

5G. Fidelity & Deposit Co. of Mary¬ 
land V. Husbands, 192 S.W. 51, 174 
Ky. 200—5 C.J, p 1307 notes 7, 16. 

57. Ringenoldus v. Abresch, 96 N.W. 
817, 119 Wis. 410. 

58. People v. Chalmers, 60 N.T. 154, 
affirming 1 Hun 683, 4 Thomps. & 
C. 185, and distinguishing People 
V. Vilas, 36 N.T. 459, 1 Transcr. 
App. 209, 3 Abb.Pr.(N.S.) 252, 93 
Am.D. 520. 


59. Matter of Yeager, 10 Daly (N. 
T.) 7. 

60. N.T.—Matter of Reynolds, 62 N.. 
T.S. 515, SO Misc. 397. 

Tenn.—German Bank v. Haller, 52 S. 
W. 288, 103 Tenn. 73. 

61. Ohio.—Garver v. Tisinger, 18 N^ 
B. 491, 46 Ohio St 56, 

Wis.—^Ringenoldus v. Abresch, 96 N. 
W. 817, 119 Wis. 410. 

62. People V. White, 28 Hun (N.Y.> 
289. 

63. Taylor v. State, 20 A. 914, 7$ 
Md. 208, 11 L.R.A. 852. 

64. Walsh V. Miller, 38 N.E. 381, 51 

Ohio St 462. . 

65. Tenn.—^Mllburn Mfg. Co. v- 
Wayland, (Ch.App.) 43 S.W. 129. 

Wis.—^Hill V, American Surety Co.^ 
81 N.W. 1024, 82 N.W. 691, lOT 
Wis. 19. 

5 C.J. p 1307 note 17. 

Duty to carry out will of assiguor* 
expressed in assignnieut 
The sureties on the assignee’s bond 
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from a failure to make proper payments of money 
to persons entitled thereto,®® from the making- of 
improper payments or the misappropriation or mis¬ 
application of assets of the estate,®'^ or from a 
failure to comply with an order of court®® In 
some cases there is no breach of duty until per¬ 
formance of the duty is required by an order of 
court®® which is final in its natureJ® At any rate, 
there is no breach of the bond where the assignee 
completely performs his duties and obeys the orders 
of the court'll 

§ 403. Conclusiveness of Adjudication 
against Assignee 

The sureties are bound by orders and judgments 
against the assignee. 

In the absence of fraud, ^2 the sureties are bound 
by orders and judgments against their principal, 
the assignee,''® even though they were not parties 
to the actions in which the orders or judgments 
were rendered'^^ and had no notice of the proceed- 
ings,'^® and regardless of whether or not they have 
a right to appeal from such orders or judgments^® 

However, there is authority for the view that 
orders and judgments against the assignee are 
prima facie, but not conclusive, evidence against 
the sureties,77 and that the sureties are not bound 
by an accounting in subsequent bankruptcy pro¬ 
ceedings, where the federal court did not acquire 
jurisdiction of the sureties.*^® 

§ 404. Summary Remedies 

Statutes authorizing summary judgment on motion 
have a limited application. 

A statute authorizing a summary judgment 
against a delinquent assignee and his sureties on 
motion may apply only where there has been a 


failure or refusal to pay dividends, the assignee 
has not been previously discharged, and the court 
wherein the administration of the assigned estate 
is conducted still retains general jurisdiction and 
control of the assignee.*^® 

§ 405. Actions 

a. Jurisdiction, venue, and form of ac¬ 

tion 

b. Conditions precedent 

c. Time to sue 

d. Defenses and set-offs 

e. Who may sue or be sued; parties 

f. Pleading 

g. Evidence 

h. Judgment and recovery 

a. Jurisdiction, Venue, and Form of Action 

Ordinarily an action on the bond is a transitory ac¬ 
tion at law which may be brought against the sureties 
wherever they are found; but v/here, under circum¬ 
stances warranting Its Interposition, a court of equity 
assumes the administration and settlement of the trust, 
it may ascertain and enforce the liabilities of the sure¬ 
ties. 

Generally an action on the bond of an assignee 
to recover damages for failure to pay a creditor's 
claim is an action at law unless special circum¬ 
stances afe alleged which require the interference 
of equity.®® An action on the bond is a transi¬ 
tory one which may be brought against the sureties 
wherever they may be found.®^ 

b. Conditions Precedent 

What matters, if any, are conditions precedent de¬ 
pends on the nature and definiteness of the claim to be 
enforced, the situation and circumstances, and the ap¬ 
plicability of statutory requirements. 

Leave of court to sue is necessary when,®® and 


xtre liable for any breach of his duty 
to carry out the will of the assignor 
as expressed in the deed of assign¬ 
ment.—National Surety Co. v. State, 
136 A. 274, 152 Md. 71, 60 A.L.R. 308. 
€6. Ky.—Neely v. City Nat Bank, 
160 S,W. 679, 150 Ky. 512. 

Tenn.—Milburn Mfg. Co. v. Wayland, 
(Ch.App.) 43 S.W. 129. 

'Tex.—^American Bonding Co. v. Wil¬ 
liams, (Civ.App.) 131 S.W. 652. 

5 C.J. p 1307 note 18. 

■67. National Surety Co. v. State, 
136 A. 274, 152 Md. 71, 50 A.L..R. 
308—5 C.J. P 1307 note 19. 

68. Garrison v. Davies, 241 P. 1113, 
78 Colo. 404—5 C.J. P 1307 note 20. 
G9. State v. Scott, 42 Mo.App. 203. 
70 . Bentzel v. Goodwin, 32 Ohio Cir. 
Ct 244. 

* 71. Finch v. Watson Inv. Co., 42 S. 
W.(2d) 214, 184 Ark. 312. 


72. Mo.—State v. National Surety 
Co., 76 Mo.App. 227. 

Ohio.—Walsh V. Miller, 38 N.B. 381. 
51 Ohio St. 462—Cook v. Lehmer, 
9 Ohio Cir.Ct 632, 6 Ohio Cir.Dec. 
726. 

73. Garrison v. Davies, 241 P. 1113, 
78 Colo. 404—5 C.J. p 1306 note 98. 

74. Ky.—Hindman v. Lewman, 61 S. 
W. 470, 63 S.W. 478, 23 Ky.L, 179. 

Md.—Taylor v. State, 20 A. 914, 73 
Md. 208, 11 Ii.R.A. 852. 

75. National Surety Co. v. Arter- 
burn, C2 S.W. 862, 110 Ky. 832, 23 
Ky.L. 281. 

76. State V. National Surety Co., 76 
Mo.App. 227—5 C.J. p 1306 note 2. 

77. People v. White, 28 Hun (N.T.) 
289—Pierpoint v. McGuire, 34 N.Y. 
S. 160, 13 Misc. 70. 

78. Cohen v. American Surety Co., 
113 N.T.S. 375, 129 App.Div. 166. 

1431 


79. Universal Lock, etc., Co. v. 
Blake, 84 Mo.App. 478. 

80. Boland v. Benson, 6 N.W. 819, 
50 Wis. 225. 

Allegations warranting assumption 
of jurisdiction by court of chan¬ 
cery 

Where it is averred that the as¬ 
signee has moved out of the state 
and abandoned the business intrust¬ 
ed to him, a court of chancery is au¬ 
thorized to assume the administra¬ 
tion of the trust; and, having as¬ 
sumed jurisdiction of the settlement 
of the trust, the court will not stop 
short of ascertaining and enforcing 
the liabilities of the sureties on the 
tjond.—-Andrews Vi Ford, 17 So. 446, 
106 Ala. 173. 

81. Hays v. Comstock-Castle Co., 66 
S.W. 649, 70 Ark. 151. 

82l Petersen v. National Surety Co., 
177 N.Y.S. 742, 107 Misc. 606. 
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only when,8® it is required by an applicable statute. 
A statute creating a condition precedent to the en¬ 
forcement of an official bond does not apply to an 
action on the bond of an assignee for the benefit 
of creditors.^^ 

It has been held that the assignee and his sure¬ 
ties cannot be sued on the bond by a creditor until 
it has been ascertained by proper proceedings to 
what part of the trust fund the creditor is enti¬ 
tled. ^5 However, to hold that a mortgagee may not 
sue on the bond because he has not formally filed 
a claim would sacrifice substantial justice to for¬ 
mal technicality where the mortgagee was with¬ 
out knowledge of the assignment proceedings, but 
the assignee knew of the claim, filed it in his own 
name, and wrongfully appropriated the money 
which should have been applied to its extinguish- 
ment.^^ Where the loss is fully accrued and the 
amount thereof is fixed as soon as the default 
occurs, it is not necessary first to prosecute an ac¬ 
tion against the assignee to judgment before pro¬ 
ceeding against the surety.^? 

In one state, where the assignor omits to invoke 
the exercise of the statutory power of the probate 
court to order an allowance of personal property 
in lieu of homestead, he cannot resort to the court 
of common pleas by an action on the bond of the 
assignee to recover the value of such property, even 
though he made demand therefor on the assignee 
and the appraisers.^^ 

c. Time to Sue 

The action may be instituted Immediately on default 
and is barred when not brought within the statutory 
time thereafter. 

Suit may be brought immediately on default in 
performance of a condition to do a certain act^^ 
and where it is not brought within the statutory 
time thereafter, it is barred by limitation.^^^ The 
action may be maintained pending the assignment 
proceedings.^^ 


d. Defenses and Set-Offs 

The surety may defend on the ground of fraud or 
collusion against him; and he may set up matters be¬ 
yond the control of the assignee which prevented the 
latter from performing his duty; but various other mat¬ 
ters have been denied recognition as defenses or set- 
offs. 

It is a defense that the property was seized by 
judicial proceedings, whereby the assignee was pre¬ 
vented from realizing anything ;92 but it is no de¬ 
fense that the assignee's neglect was due to a re¬ 
quest or suggestion of the assignor where the 
bond is good at common law, it is not a good de¬ 
fense that it does not conform to all statutory re¬ 
quirements and a failure of plaintiff to prove 
his claim, without a further showing that he had! 
an opportunity to do so, is not a sufficient defense.95* 

Collusion between a creditor and an assignee with- 
the fraudulent purpose of recovering a fraudulent 
claim from the surety constitutes a defense in his. 
behalf but the collusive intent of the assignor 
and the assignee to defraud the former's creditors, 
is not a defense for the surety,27 as long as the 
judgment for the payment of which it is sought to* 
charge the surety was not procured by fraud.28 

Set-off. In an action by a mortgagee, a surety 
cannot set off a judgment against the assignor; 
neither can he set off a judgment against plaintiff 
where he holds a replevin bond therefor.^^ Where 
the assignee has been guilty of misconduct, the sure¬ 
ties cannot set-off his claim for commissions.^* 

e. Who May Sue or Be Sued; Parties 

The assignee and the surety may be sued jointly or- 
severally by any person aggrieved or injured by a breach, 
of the condition of the bond. 

In a suit brought in one state on an assignee's, 
bond executed in another state, questions as to 
who may maintain the action and in whose name- 
it shall be brought are to be determined in accord¬ 
ance with the, laws of the forum.2 

An action to enforce the penalty of the assignee's 


83, Rothwell V. Knight, 258 P. 576, 
37 Wyo. 11. 

84s. Ringenoldus v. Abresch, 96 N. 
W. S17, 119 Wis. 410. 

35. Stone v. Hart, 66 S.W. 191, 23 
KyX. 1777—Yarbrough v. Colley, 
6 Ky.L. 121—5 C.J. p 1308 note 30. 

National Surety Co. v. State, 136 
A. 274, 152 Md. 71, 50 A.L.R. 308. 

17. Somers v. U. S. Fidelity & Guar¬ 
anty Co., 217 P. 746, 191 Cal. 542. 

8. Mercer v. Cunningham, 41 N.E. 

788, 53 Ohio St. 353. 

0. Somers v. U. S. Fidelity & Guar¬ 
anty Co., 217 P. 746, 191 Cal. 542. 


90. Somers v. U. S. Fidelity & Guar¬ 
anty Co., supra—5 C.J. p 1308 note 
40. 

91. Hill V. American Surety Co., 81 
N.IV. 1024, 82 N.W. 691, 107 Wis. 
19. 

92. Craddock v. Orand. 12 S.W. 208, 
72 Tex. 36. 

93. Huddleson v. Polk, 97 N.W. 624, 
70 Neb. 483, affirmed 100 N.W. 802, 
70 Neb. 489, 102 N.W. 464, 70 Neb. 
492. 

94. Andrews v. Ford, 17 So. 446, 106 
Ala. 173. 

95. Morrill v. Richardson, 9 Pick. 
(Mass.) 84. 


96. State V. National Surety Co., 76. 
Mo.App. 227. 

97. Mo.—State v. National Surety 
Co., 76 Mo.App. 227. 

Ohio.—Garver v. Tisinger, 17 N.E. 
491, 46 Ohio St 56. 

98. State V. National Surety Co., 76; 
Mo.App. 227. 

99. Caumiser v. Humpich, 64 S.W. 
851, 23 Ky.L. 1133. 

1. American Bonding Co. v. Wil¬ 
liams, (Tex.Civ.App.) 131 S.W. 652. 

2. Beck & Gregg Hardware Co, v. 
Southern Surety Co., 162 S.E. 405,. 
44 Ga.App. 518. 
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bond may be brought by a creditor^ or any person 
aggrieved or injured by a breach of the condition 
of the bond,^ but not by a stranger whose prop¬ 
erty has been seized by the assignee and converted 
by him to his own use.5 In some,® but not other,7 
states, a receiver, trustee in bankruptcy, substituted 
assignee, or other successor of the assignee may sue 
on the bond. 

Bond payable to state or governor. Under the 
•statutes or decisions of some states, where the bond 
is payable to the state or the governor of the state, 
suit on the bond may be brought only in the name 
of the party in whom the legal interest is vested;® 
but under the statutes or decisions of other states 
suit on the bond may be brought in his own name 
by any person interested in the performance of the 
condition of the bond and entitled to the benefit 
of the security.® 

Defendants, Suit may be brought against the 
assignee or the surety or both of them, jointly or 
severally.^® It is not necessary to make the as¬ 
signor a party defendant^! 

f. Pleading 

Matters requisite to a cause of action on the bond 
must be alleged in the petition or complaint and matters 
essential to a defense must be averred In the plea or 
answer. 

It is, of course, necessary to allege a breach of 
the bond;i2 where leave of court to sue is essen¬ 
tial (supra § 405 b), it must be alleged that such 
leave has been obtained and in an action by the 
assignor^^ or a nonassenting creditor^® it must be 


alleged that the assignee had a surplus of assets 
after payment of the debts and expenses of the as¬ 
signment. Where it is alleged that the court or¬ 
dered the assignee to pay plaintifif^s claim and that 
he had sufficient funds to do so, a failure of the 
complaint to show the status of other claims or 
plaintiff’s priority is not fatal.^® 

The plea must not omit material allegations or 
be subject to objection for uncertainty.^'^ 

Issues, proof, and variance. The general rules 
of civil procedure with regard to issues, proof, and 
variance apply in an action on the bond of an as¬ 
signee for the benefit of creditors.^® 

g. Evidence 

Plaintiff has the burden of making out a prima facie 
case by competent evidence; but when he has discharged 
this burden, the assignee and sureties have the burden 
of going forward with the evidence. 

An assignee’s account filed in obedience to an 
order of court is presumably correct, and an in¬ 
ventory filed by him is prima facie evidence of the 
facts stated.!® The burden of surcharging the as¬ 
signee’s account is on plaintiff but when a prima 
facie case is made for a surcharge, the burden of 
going forward with the evidence in rebuttal is on 
the assignee and his sureties,®! Where a deed of 
assignment offered in evidence by plaintiff purports 
to have been executed pursuant to a power of at¬ 
torney, the acknowledgment of the deed in the bond 
extends to everything necessary to prove the due 
execution of the deed, and no further evidence of 
the power of attorney is necessary.®® The general 


3. Best V. Johnson, 20 P. 415, 78 Cal. 
217, 12 Am.S.R. 41, 3 L.R.A. 16S— 
5 C.J. p 1308 note 44. 

Any creditor may be granted leave 
to sue regardless of how many ac¬ 
tions are thus authorized.—^Matter of 
Stockbridge, 10 Daly (N.Y.) 33. 

Creditor vrho has given refunding 
bond 

A creditor who has been paid his 
claim, but who has been required to 
give a refunding bond pending final 
decision of a suit, has still such an 
interest as entitles him to act as 
plaintiff.—German Bank v. Haller, 52 
S.W. 288, 103 Tenn. 73. 

Other creditors need not be joined 
as plaintiffs.—Hays v. Comstock-Cas- 
tle Co., 66 S.W. 649, 70 Ark. 151. 

4. Iowa.—Oppenheimer v. Hamrick, 
53 N.W. 312, 86 Iowa 584. 

Mo.—State v. Boeppler, 63 Mo.App. 
151, 

5 C.J. p 1308 note 45. 

5. Best V. Johnson, 20 P. 415, 78 
Cal. 217, 12 Am.S.R. 41, 3 L.R.A. 
16S. 


6. Rothwell V. Knight, 258 P. 576, 
37 Wyo. 11—5 C.J. p 1308 note 49. 

7. Mo.—State v, Boeppler, 63 Mo. 
App. 151. 

Tenn.—Thompson v. Childress, 1 
Tenn.Ch. 369. 

8. Beck & Gregg Hardware Co. v. 
Southern Surety Co., 162 S.E. 405, 
44 Ga.App. 518—^5 C.J. p 1308 note 
47. 

9. Md.—^National Surety Co. v. 

State, 136 A. 274, 152 Md. 71, 50 A. 
L.R. 308. 

Wyo,—Rothwell v. Knight, 258 P. 

576, 37 Wyo. 11. 

5 C.J. p 1308 note 48, 

10. Somers v. TJ. S. Fidelity & Guar¬ 
anty Co., 217 P. 746, 191 Cal. 542. 

11. Andrews v. Ford, 17 So. 446, 106 
Ala. 173. 

12. Conn.—^Mills v. Skinner, 13 

Conn. 436. 

Tex.—Craddock v. Grand, 12 S.W. 
208, 72 Tex. 36. 

13. Petersen v. National Surety Co., 
177 N.Y.S, 742, 107 Misc. 606. 
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14. Thompson v. Childress, 1 Tenn. 
Ch. 369. 

15. Craddock v. Grand, 12 S.W. 208, 
72 Tex. 36. 

18. Garrison v. Davies, 241 P. 1113, 
78 Colo. 404. 

17. Morrill v. Richardson, 9 Pick. 
(Mass.) 84. 

18. Conn.—Clark v. Mix, 15 Conn. 
152. 

Tenn.—^Milburn Mfg. Co. v. Wayland, 
(Ch.App.) 43 S.W. 129—State v. 
McFarland, (Ch.App.) 35 S.W. 
1007. 

19. Pierpoint v. McGuire, 34 N.Y.S. 
150, 13 Misc. 70. 

20. Husbands v. Fidelity, etc., Co., 
137 S.W. 855, 144 Ky. 93, modified 
on other grounds 139 S.W. 812, 144 
Ky. 655. 

21. Ky.—Husbands v. Fidelity, etc., 
Co., supra. 

Wis.—^Hill V. American Surety Co., 
81 N.W. 1024, 82 N.W. 691, 107 
WiS'. 19. 

22. Clark V. Mix, 15 Conn. 152. 



ASSIGNMENTS FOB BENEFIT OF CBEDITOBS—ASSISA CONTINUANDA 6 C.J. S. 


rules of evidence are applied in determining the 
admissibility^^ and sufficiency^^ of evidence. 

h. Judgment and Recovery 

The Judgment should be limited to the proportionate 
amount which plaintiff 1$ entitled to recover, together 
with costs. 

The liability of the surety on an assignee’s bond 
is ordinarily the same as that of his principal, and 
he is liable for any balance or amount which the 
assignee has failed to distribute or pay over in 
accordance with the terms of any lawful decree.25 
The judgment in an action for breach of an as¬ 
signee’s bond should be for that proportion of the 


total amount of the assignee’s liability which plain- 
tiff is entitled to recover,2« together with costs.2^ 
While interest may well be within the measure 
of damages, the judgment should be for damages 
and not for the original demand with interest.23; 
No damages to other creditors not parties are al¬ 
lowable, although the action is brought in their 
behalf.29 After damages have been assessed, the 
surety cannot have the amount of a creditor’s claim 
deducted therefrom on the ground that the claim 
was not properly presented, where the claim has 
been allowed and included in the assignee’s ac- 
counts.2® 


ASSIG-NOR. See Assignments § 1. 

ASSKtNS. See Assign ante p. 1034. See also As¬ 
signments § 1. 

ASSISA. Law Latin, an assise, a session.^ In old 
English and Scotch law, a species o£ jury on in¬ 
quest; a certain number of men, usually twelve, 
summoned to try a cause, and who sat together for 
that purpose; a recognition of twelve sworn men;2 
also a species of writ or real action and the pro¬ 
ceedings in court upon a writ of assise.*^ In a rather 


diferent sense, a statute, ordinance, or law;5 a spec¬ 
ified or determinate quantity, quality, weight, meas¬ 
ure, price, etc., required by law in certain commodi¬ 
ties; also a fixed or specified time; a fixed or cer¬ 
tain number;6 a tax or tribute fixed by law; also 
a fine or mulct. 

ASSISA CONTINUANDA. An ancient writ ad¬ 
dressed to the justices of assise for the continuation 
of a cause, when certain facts put in issue could 
not have been proved in time by the party alleging 
them.^ 


2a. Conn.—Clark v. Mix, supra. 
Tenn.—State v. McFarland, (CiL 
App.) 35 S.W, 1007. 

Wis.—Hill V. American Surety Co., 
81 N.W. 1024, 82 N.W. 691, 107 
Wis. 19. 

Pinal account of the assignee may 
he used as evidence against him.— 
Prosser v. Hartley, 29 N.W. 156, 35 
Minn. 340. 

CertMed copy of bond may be of¬ 
fered in evidence.—^Keating v. 
Vaughn, 61 Tex. 518. 

2A. Hill V. American Surety Co., 81 
N.W. 1024, 82 N.W. 691, 107 Wis. 
19. 

25. Ky.—Wilson v. Louisville Nat 
Banking Co., 76 S.W. 1095, 25 Ky.L. 
1065. 

N.Y.—Van Slyke v. Bush, 25 N.E. 
196, 123 N.T. 47. 

Pa.—^Patterson's Appeal, 48 Pa. 342. 
Tex.—^Maverick v. Skinner, (Civ. 
App.) 50 S.W. 640. 

28. Ark.—^Hays v. Comstock-Castle 
Co., 66 S.W. 649, 70 Ark. 151. 
Mo.—State v. Boeppler, 63 Mo.App. 
151. 

Ohio.—^Lahm v. Johnston, 32 Ohio St 
590. 

6 C.J. p 1309 note 70. 

27. Boland v. Benson, 6 N.W. 819, 50 
Wis. 225—5 C.J. p 1309 note 71. 

28. State v. Hart, 38 Mo. 44. 

29. Hays v. Comstock-Castle Co., 66 I 

S.W. 649, 70 Ark. 151. J 


[30. In re Stelle, 34 N.J.Eq. 199. 

1. Adams Gloss. 

2. Adams Gloss., citing 3 Blackstone 
Comm, p 185. 

3. Adams Gloss., citing Litt $ 234. 
Assisa friscse fortise—^assise of 
fresh force.—^Black L. D. 

Assisa (seu breve) mortis anteces- 

soris—assise of mort d'ancestor 
(death of the ancestor).—Adams 
Gloss., citing 3 Blackstone Comm, 
pp 185, 232, 352. 

Assisa novas disseysinse—^assise of 
novel disseizin.—^Black L. D. 

Assisa ultimse prsesentationis—^as¬ 
sise of darrein presentment—^Black 
L. D. 

4. Adams Gloss., citing Coke Litt. 
p 159b. 

Assisa generalis—^the general as¬ 
sise or court that is, the parliament 
—^Adams Gloss., citing 1 Blackstone 
Comm, p 148 note (g). 

Assisa cadere—^to fail in an assise. 
In old English law, to be nonsuited; 
as where there is a palpable and le¬ 
gal insufficiency in an action that 
plaintiff cannot successfully proceed 
any further in it—^Adams Gloss., 
citing 3 Blackstone Comm, p 402. 

Assisa cadet in Juratam—^the as¬ 
sise falls into a jury; hence, the 
controversy is submitted to trial by 
jury.—^Adams Gloss., citing Fleta lib 
iv c 15. 


5w Adams Gloss. 

Assisa armorum—^assise of arms.. 
A statute or ordinance requiring the^ 
keeping of arms for the common de¬ 
fense.—^Adams Gloss., citing Hale 
Hist Eng. L. c 11. 

Assisa de Clarendon—the assise of 
Clarendon.—^Black L. D. 

Assisa de foresta—assise of the 
forest. A statute concerning orders 
to be observed in the royal forests.— 
Black L. D. 

Assisa de mensuris—assise of 
measures. A common rule for 
weights and measures, established 
throughout England by Richard I in 
the eighth year of his reign.—^Black 
L. B., citing Hale Com. L. c 7. 

Assisse statutes et juratee in regno* 
suo—^the assises, ordained and sworn 
in his kingdom.—^Adams Gloss., cit¬ 
ing Bracton fol 120b. 

Assisa panis et cerevisiee—^assise- 
of bread and ale, or beer. The name 
of a statute passed in the fifty-first 
year of Henry III, containing regu¬ 
lations for the sale of bread and ale; 
sometimes called the ‘‘statute of 
bread and ale.”—^Black L. D. 

8. Adams Gloss. 

Assisa venalium—the assise of 
salable commodities, or of things ex¬ 
posed for sale.—^Black L. D. 

7u Adams Gloss. 

8. Black L. D., citing Reg. Orig. pp 

217. 
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ASSISA DE NOCUMENTO. An assise of nuisance; 
a writ to abate or redress a nuisance.^ 

ASSISA DE XJTRUAI. See Assise of Utrum post p 
1436 notes 39, 40. 

ASSISA MORTIS ANTEOESSORIS NON TENET 
INTER CONJUNCTAS PERSONAS, SIOXJT 
FRATRES ET SORRORES [SORORES], ET 
CETERA.10 

ASSISA PROROGrANDA. An obsolete writ, wbieb 
was directed to the judges assigned to take assises, 
to stay proceedings, by reason of a party to them 
being employed in the king’s business.^! 

ASSISE or ASSIZE. Like the corresponding Latin 
word ^^assisa,” discussed above the English word 
•^^assise,” or "assize,” has been used in diverse senses 
and has been given a variety of meanings. Its first 
meaning has been said to be an ordinance, statute, or 
regulation.^^ It has also been defined as meaning 
anything fixed, as a tax, tribute, fine;!^ anything 
reduced to a certainty with respect to time, number, 
quantity, quality, weight, measure, ete.^^ In a some¬ 
what difierent sense, it is a species of writ, or real 
action, said to have been invented by Glanville, chief 
justice to Henry II, and having for its object to de¬ 
termine the right of possession of lands, and to re¬ 
cover the possession; 15 a real action which proves 
the title of the demandant merely by showing his or 
his ancestor’s possession the whole proceedings in 
court upon a writ of assize and also the verdict 
or finding of the jury upon such a writ.is In still 
another sense, the word has been defined as a court, 
or dttings of the court sessions of the justices 
or commissioners of assize;20 a court composed of 
an assembly of knights and other substantial men, 
with the baron or justice, in a certain place, at an ap¬ 


pointed time;2i an ancient species of court, con¬ 
sisting of a certain number of men, usually twelve, 
who were summoned together to try a disputed cause, 
performing the functions of a jury, except that they 
gave a verdict from their own investigation and 
knowledge and not upon evidence adduced;22 hence 
a species of jury;23 and also the verdict or judgment 
of the jurors or recognitors of assise.2^ 

In modern English law, the name "assises” or "as¬ 
sizes” is given to the court, time, or place where the 
judges of assise and nisi prius, who are sent by special 
commission from the crown on circuits through the 
kingdom, proceed to take indictments, and to try such 
disputed causes issuing out of the courts at West¬ 
minster as are then ready for trial, with the assist¬ 
ance of a jury from the particular county; the reg¬ 
ular sessions of the judges at nisi prius.25 

Phrase: "Persons attending at the assizes.”^® 

Assise of Clarendon, A statute or ordinance pass¬ 
ed in the tenth year of Henry H, by which those who 
were accused of any heinous crime, and not able to 
purge themselves, but must abjure the realm, had 
liberty of forty days to stay and try what succor 
they could get of their friends toward their sus¬ 
tenance in exile.27 

Assise of Northhampton, A reenactment and en¬ 
largement (1176) of the Assise of Clarendon.28 

Assise of the forest, A statute touching orders to 
be observed in the king’s forests.29 

Assise rents. The certain established rents of the 
freeholders and ancient copyholders of a manor; 
so called because they were assised, or made precise 
and certain.20 

Assizes de Jertcsalem, A code of feudal juris¬ 
prudence prepared by an assembly of barons and 
lords A.D. 1099, after the conquest of Jerusalem.21 


9. Blaclc L. D. 

10. A maxim meaning “An assise of 
mort d’ancestor (death of the ances¬ 
tor) does not hold between persons 
connected, such as brothers and sis¬ 
ters, etc.*'—^Adams Gloss., citing 
Coke Liitt. p 242a. 

11. Bladk L. B., citing Reg. Orig. p 
208. 

12. Black li. D.—5 C.J, p 1328 note 
23. 

13. Sp^lman Gloss .—2 Blackstone 
Comm, p 42. 

14. Black L. D. 

15. Black L. D., citing 3 Blackstone 
Comm, pp 184, 185—5 C.J. p 1328 
note 20. 

10, Sherman v. Dilley, 3 Nev, 21, 26. 

17. Black It, D., citing Coke Litt. 

1-5 9b. 


18. Black Zi, D., citing 3 Blackstone 
Comm, p 57. 

19. 3 Blackstone Comm, p 57—3 Ste¬ 
phen Comm, pp 421, 422—5 C.J. p 
1328 note 22. 

Court of assize and nisi prius 
A court in England, composed of 
two or more commissioners, called 
judges of assize, or of ass>lze and nisi 
prius, who are twice in every year 
sent by the queen’s special commis¬ 
sion, on circuits all round the king¬ 
dom, to try, by a jury of the respec¬ 
tive counties, the truth of such mat¬ 
ters of fact as are then under dis¬ 
pute in the courts of Westminster 
Hall.—^Burrill L. B.—^Henderson v. 
Beaton, 52 Tex. 29, 42. 

20. Black L. B. 

21. Black li, D. 

22. Black L. B. 
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83. Burrin L. D. 

In Scotch law 

In the practice of the criminal 
courts of Scotland, the fifteen men 
who decide on the conviction or ac¬ 
quittal of an accused person are calV 
ed the “assize,” although in populai' 
language, and even in statutes, they 
are called the “jury.”—Black L. B. 
34. Black L. B., citing 3 Blackstone 
Comm, pp 67, 59, 

25. Black Lt. B. 

20. Philips V. Gratz, 2 Penr. & W. 
(Pa.) 412, 417, 23 Am.B. 33. 

27. Black L. B. 

28. Black h, B., citing 1 Holdsw. 
Eng.Li. p 21. 

29. Black li. D. 

30. Black L. B. 

31. Black It, D. 
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Grand assize, A peculiar species of trial by jury, 
introduced in the time of Henry II, giving the ten¬ 
ant or defendant in a writ of right the alternative 
of a trial by battel, or by his peers; abolished by 
St. 3 & 4 William lY e 42 § 13.32 

ASSISE OF DARREIN PRESENTMENT. Literal¬ 
ly ^^Assise of last present ation.^’3 3 A writ of assise 
which formerly lay when a man or his ancestors 
under whom he claimed presented a clerk to a bene¬ 
fice, which clerk was instituted, and afterward, upon 
the next avoidance, a stranger presented a clerk and 
thereby disturbed the real patron.34 

ASSISE OF FRESH FORGE. In old English prac¬ 
tice, a writ which lay by the usage and custom 
of a city or borough, where a man was disseised of 
his lands and tenements in such city or borough.35 

ASSISE OF MORT D’ANOESTOR. A real action 
which lay to recover land of which a person had been 
deprived on the death of his ancestor by the abate¬ 
ment or intrusion of a stranger; abolished by St. 
3 & 4 Wm. lY c 27.36 

ASSISE OF NOVEL DISSEISIN. A writ of assise 
which lay for the recovery of lands or tenements, 
where claimant had been lately disseised.37 

ASSISE OF NUISANCE. A writ of assise which 
lay where a nuisance had been committed to com¬ 
plainant's freehold, either for abatement of the 
nuisance or for damages.33 

ASSISE OF UTRUM. A writ of assise which lay 
for a parson to recover lands of which his predeces¬ 
sor had improperly allowed the church to be de¬ 


prived ;33 also an assise for the trial of the ques¬ 
tion of whether land is a lay fee, or held in frank- 
almoigne.^® 

ASSISER, An assessor; juror; an officer who has. 
the care and oversight of weights and measures.^^ 

ASSISORES. Law Latin, persons who settled as¬ 
sises or imposed taxes.^2 _ 

ASSISORS. In Scotch law, jurors; the persons who- 
formed that kind of court which in Scotland was 
called an ^^assise,” for the purpose of inquiring into 
and judging divers civil causes, such as perambula¬ 
tions, cognitions, molestations, purprestures, and oth¬ 
er matters; like jurors in England.‘^3 

ASSIST. 

Present Tense 

To aid;^^ to facilitate to help or lend aid to.^6 
The word imports a contribution of effort supple¬ 
menting the efforts of another,^*^ thus being distin¬ 
guished from “advise” (see Advise 2 C.J.S. p 893 
note 85), and “consent;”43 it implies an effort of 
the person assisted to do something of his own vo¬ 
lition and in a particular connection the word 
may or may not, according to the circumstances, 
include failure or omission to prevent.6 6 It does 
not import criminality,61 being in this sense distin¬ 
guished from “abet” (see Abet 1 C.J.S. p 307 note 
8 ). 

Phrases: “Aid, abet or assist” (see Aid 3 C.J.S. 
p 503 note 40), “aid and assist” (see Aid 3 C.J.S. p 
504 note 42), “assist any prisoner to escape,”62 ‘‘as¬ 
sist or encourage,”63 “assist the court,”64 and “coun- 


Origiu 

It was compiled principally from 
the laws and customs of France.— 
Black L. D. 

32. Black It. D. 

33. Sweet L. D. 

34. Black L. D., citing 3 Blackstone 
Comm, p 245. 

In modem practice 

It has given way to the remedy 
by quare impedit.—^Black L. D. 

35. Black L. D. 

Season for the name 

It was called "fresh force” because 
it was to be sued within forty days 
after the party’s title accrued to 
him.—Black L. B. 

36. Black L. D., citing 3 Blackstone 
Comm, p 185. 

37. Black L. D. 

38. Black L. P. See also Nuisances 

s 102 [46 C.J. P 7S4 note 953. | 


33. Black L. D., citing 3 Blackstone 
Comm, p 257. 

40. Black L. B., citing 1 Holdsw. 
HistEng.L. p 21. 

41. Black L. D. 

42. Adams Gloss. 

43. Black L. D. 

Also called "assysers.’^—^Adams- 
Gloss. 

44. State v. Flynn, 72 A. 296, 297, 
76 N.J.Law 473. See also Abet 1 
C.J.S. p 306 note 4-p 307 note 13; 
Advise 2 C.J.S. p 893 note 76“P 894 
note 6; Aid 3 C.J.S. p 602 note 7- 
p 505 note 78. 

45- People V. Hayne, 23 P. 1, 3, 83 
Cal. Ill, 17 Am.S.B. 211, 7 L.R.A. 
348. 

46. Peabody v. Town of Holland, 
178 A. 888, 889, 107 Vt. 237, 98 A.L. 
B. 866. 

47- Cal.—^People v. Thurman, 216 P. 
394, 396, 62 Cal.App. 147. 
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N.J.—State V, Flynn, 72 A. 296, 297, 
76 N.J.Law 473. 

48. Jones v. People, 46 N.E. 723, 725, 
166 Ill. 264—5 C.J. p 1314 note 63 
[a]. 

49. People v. Murphy, 20 P.(2d) 63, 
64, 130 Cal.App. 408. 

50. Comitez v. Parkerson, (C.C.La.> 
50 F. 170, 171. 

51. People V. Bole, 61 P. 945, 946, 6 
Cal.Unrep.Cas. 934. 

52. Ala.—^Hurst v. State, 79 Ala. 65, 
57. 

Cal.—People v. Murphy, 20 P.(2d) 
63, 64. 130 CaLApp. 408. 

53. U. S. V. Baltic Mills Co., (Conn.) 
124 F. 38, 41, 59 C.C.A. 558—Comi¬ 
tez V. Parkerson, (C.C.La.) 60 P. 
170, 171. 

54. People V. Hayne, 23 P. 1, 3, 83 
Cal. Ill, 17 Am.S.R. 211, 7 L.R.A. 
348. 
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ASSIST 


sel, advise or assist ;”55 also ^^assists in organiz- 
ing/^se any way assists any prostitute.”^^ 

Assisted 

Preterit of ^^assist,”58 and held to be sometimes 
the equivalent of "aided*^ (see Aid 3 C.J.S. p 504 
note 58). 

Phrases: "Aided and assisted’’ (see Aid 3 C.J.S. 
p 504 note 62), "incited, encouraged, or assisted, 
supported, aided, and abetted” (see Aid 3 C.J.S. 
p 504 note 63), and "who has been assisted by . . . 
eity.”59 


Assisting 

Present participle of "assist.”® ® 

Phrases: "Aiding, abetting, assisting, or encour¬ 
aging” (see Aid 3 C.J.S. p 504 note 69), "aiding or 
abetting or assisting” (see Aid 3 C.J.S. p 505 note 
75), "assisting in manufacturing sawlogs and other 
timber into lumber,”®^ "assisting in the commission 
of an act,”®2 and "assisting in the operation of steam 
machinery.”®® 


55. Omer v. Commonwealth, 26 S.W. 
594, 696, 95 Ky. 353, 16 Ky.L. 694— 
True V. Commonwealth, 14 S.W. 
684, 685, 90 Ky. 651, 12 Ky.L. 594. 

56. People V. Thurman, 216 P. 394, 
396, 62 CaLApp. 147. 

57. Marino v. Zurbrick. (B.C.Mich.) 
52 P.(2d) 160, 161. 


58. Webster New Int D. 

58. In re Lang, 274 N.T.S. 427. 428, 
242 App.Div. 781. 

60. Webster New Int. D. 

61. Billings V. Missoula White Pine 
Sash Co.. 292 P. 714, 716, 88 Mont. 
322. 


62. People v. Thurman, 216 P. 394,. 
396, 62 Cal.App. 147. 

“Attempting to commit an act”* 
distinguished.—^People v. Thurman, 
216 P. 394, 396, 62 Cal.App. 147. 

63. Employers* Casualty Co. v. Un¬ 
derwood, 286 P. 7, 9. 142 Okl. 208. 
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APPEARANCES 


l>andonment, withdrawal of appearance, § 31 
jatement, 

Pleading other matter in, regardless of appear¬ 
ance, § 18, p. 55 

Special appearance as in nature of plea in abate¬ 
ment, § 1, p. 7, n. 19 

bsolute submission to jurisdiction, § 1, p. 5 
cceptance of service, appearance by not preventing 
objection to venue, § 18, p. 59 
cquiescence, 

Appearance by person not made party, § 5 
In proceedings, § 12, p. 37 
ctual presence in court, necessity, § 12, p. 20 
ddress, irregularities in process waived by general 
appearance, § 17, p. 53 
.djournment, 

Motion for, § 12, p. 30 
Stipulation or agreement for, § 12, p. 33 
Waiver of defects and irregularities by general 
appearance, § 18, p. 55 

administrators. Executors and administrators, post 
Lfladavits, 

Appeal, § 12, p. 42 

Filing of as general appearance, § 12, p. 33 
Lffirmative action, request for, § 12, p. 37 
LflSirmative relief, request for on special appearance, 
effect of, § 1, p. 10, n. 44 
Lgent, appearance by, § 2 

Agreements between parties or counsel, § 12, p. 33 
Amended petition, answer to original petition as ap¬ 
pearance to, § 12, p. 24 
Amendment, 

Application for leave as appearance, § 12, p. 27 
General notice of appearance, § 11 
Objection to, not waiver of special appearance, 

§ 1, P. 10 

Withdrawal of appearance where plaintiff has 
been permitted to make, § 27 

A.nswer, 

Appearance by, § 12, p. 18, n. 68 
Appearance by writing as answer, § 1, p. 4, n. 4 
Appearance not constituting, § 1, p. 4, n. 4 
Extending time for not extending time for ap¬ 
pearance, § 9 

Filed after plea in abatement sustained as ap- 
Iiearance, § 12, p. 20 
General appearance, § 12, pp. 23, 25 
Merits, general appearance by, § 12, p. 23 
Stipulation for time to file as general appearance, 

§ 12, p. 34 

Without pleading to jurisdiction as general ap¬ 
pearance, § 12, p. 23, n. 29 

Appeal, 

Argument of costs on appeal as appearance, § 

12, p. 36, n. 3 

Effect of appearance by appeal, § 15, p. 46, n. 36 
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Appeal—Continued, 

Motion to dismiss, § 12, p. 31 
Notice of not notice of appearance, § 11, n. 49 
Participation in proceedings on, § 12, p. 36 
Recital in record on appeal, § 10, p. 15, n. 34 
Remedy for wrongful leave to withdraw appear¬ 
ance, § 27 

Special appearance for, § 8 
Taking of as general appearance, § 12, p. 41 
Waiver of defects in process by general appear¬ 
ance, § 17, p. 52, n. 77 

Withdrawal of appearance by leave of court, § 
27, p. 69 

Appeal record, recital in, § 10, m 34 
Appealable order, waiver by general appearance, § 21, 
p. 62, n. 22 
Application, 

Leave to appear specially, § 7 
Leave to withdraw appearance, § 27 
Approval, forthcoming bond, necessity to amount to 
general appearance, § 12, p. 21, n. 14 
Arbitration, stipulation or agreement for, § 12, p. 34 
Arguments of counsel. 

Change of special to general appearance, § 1, 

p. 10 

Motion as general appearance, § 12, p. 32 
Arrest, 

Defendant’s right to appear before service after, 
§3 

Motion to discharge order for, § 12, p. 31 
Associations, waiver of defects in parties by appear¬ 
ance, § 18, p. 56 

Assumption of defense by nominal defendant as ap¬ 
pearance, § 12, p. 19 
Attachment, 

Aflddavits opposing as general appearance, § 12, 
p. 33 

Appearance with reference to, § 12, p. 40 

General appearance in main action, § 12, p. 39 
Bond for discharge or dissolution as appearance, 

§ 12, p. 21 * 

Attempt to file pleadings not constituting general ap¬ 
pearance, § 12, p. 23 
Attorney, 

Appearance by, § 2 

Cross-action, appearance on his own behalf, § 
12, p. 19, n. 81 

Effect of withdrawal of appearance, § 30 
Entry of name on docket constituting appearance, 

§ 12, p. 21 

Entry of name with the word “answer” as general 
appearance, § 13, p. 43 

Filing of notice with clerk without service on 
plaintiff’s attorney as appearance, $ 11, p. 
16, n. 49 
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Lttomey —Continued, 

General appearance when authorized to enter spe¬ 
cial appearance only, § 25 
Misconceiving nature of appearance, § 1, p. 8, n, 
35 

Necessity of appearance of record, § 10, p. 15 
Notice of, 

Appearance for plaintiff as appearance, § 12, 
p. 18, n. 68 

Retainer as appearance, § 11, p. 10 
Plaintiff’s attorney entering defendant’s appear¬ 
ance, § 2, p. 12 

Power of attorney authorizing appearance not 
filed, § 2, p. 12, n. 72 

Recital in record on appeal, § 10, p. 15, n. 34 
Signature to show special appearance, § 12, p. 27 
Special appearance, change into general appear¬ 
ance by oral arguments, § 1, p. 10 
Stipulation extending time for filing defense af¬ 
fidavit as general appearance, § 12, p. 34, 
n. 70 

Typewriting name on counter bond as appearance, 
§ 12, p. 19 

Unauthorized appearance, effect, § 25 
Withdrawal of appearance by, § 27 
Effect, § 30 

Authority, appearance by representative or attorney, 

§ 2 

Bail, putting up as appearance, § 12, p. 21 
Bank commissioner, appearance by as appearance for 
state, § 12, p. 19, n. 81 

Bankruptcy, plea of discharge as defense as general 
appearance, § 12, p. 24, n. 32 
Banks, special appearance, leave of court, § 7, p. 
13, n. 4 

Belated filing of petition, waiver by general appear¬ 
ance, § 18, p. 56 

Belated pleading not constituting appearance, § 12, 
p. 24 

Bill of exceptions, motion to strike out, § 12, p. 31 
Bill of particulars, 

Answer to as appearance, § 12, p. 24 
Demand for, § 12, p. 36 
Filing of as appearance, § 12, p. 18, n. 68 
Motion for, § 12, p. 30 

Bond, filing or giving as appearance, § 12, pp. 21, 42 
Chancery, appearance by entry with clerk of court, 
§11 

Change of special into general appearance, § 1, p. 9 
Change of venue, 

General appearance not precluding subsequent 
motion for, § 18, p. 59 
Motion for, § 12, p. 30 
Special appearance, § 12, p.,30, n. 9 
Stipulation or agreement for, § 12, p. 33 
Chattel mortgage, forthcoming bond to dissolve writ 
of sequestration as appearance, § 12, p. 22 
Citation, exception to coupled with conditional an¬ 
swer to merits, § 12, p. 23, n. 27 
Claim in receivership in another state, effect of fil¬ 
ing, § 14 

derieal error in remanding order, waiver by gen¬ 
eral appearance, § 18, p. 55 
derk’s ofiice, entry of appearance in, § 12, p. 17 
Codefendant, 

Answer by as general appearance for other de¬ 
fendants objecting to jurisdiction, § 12, p. 
19, n. 80 


Codefendant—Continued, 

Appearance by not affecting right of other de¬ 
fendant to be sued in county of residence, 
§ 18, p. 59 

Collateral proceedings, appearance in, § 12, p. 39 
Commencement of action, irregularities or informal¬ 
ities waived by general appearance, § 18, p. 54 
Common bail, appearance by at common law, § 12, p. 
17 

Common law, original appearance, § 2 
Complaint, 

Demand for copy as appearance, § 12, p. 36, 
n. 7 

Indorsement of stipulation waiving service, § 

12, p. 35 

Special appearance conferring no right to chal¬ 
lenge sufiiciency, § 22 
Compulsory, § 1, p. 4 
Conditional, § 1, p. 10 
Conditional notice of retainer, § 11 
Conditions imposed on granting leave to withdraw 
appearance, § 27 

Conduct destroying basis of appearance, § 1, p. 10 
Conduct of defense by nominal defendant as ap¬ 
pearance, § 12, p. 19 

Confession of judgment, offer to, § 12, p. 37 
Consent, 

Appearance by person not made party, § 5 
To proceedings, § 12, p. 37 

Conservatory writ of sequestration, giving of forth¬ 
coming bond to dissolve as appearance, § 12, p. 22 
Consolidating cases, objections to action of court, § 13 
Contempt proceedings, appearance in, § 12, p. 41 
Contesting motion, § 12, p. 37 
Continuance, 

Acquiescence in, § 12, p. 37 
Affidavit for as general appearance, § 12, p. 33 
Inquiry as to taking of continuance without 
waiver of process as general appearance, § 

13, p. 43 

Motion for, § 12, p. 30 

After cross-action, § 12, p. 31, n. 39 
Order of court granting without objection as gen¬ 
eral appearance, § 13, p. 43, n. 3 
Request for as general appearance, § 12, p. 38 
Special appearance entitling defendant to, § 22 
Stipulation or agreement for, § 12, p. 33 

Request for affirmative relief waiving objec¬ 
tions to jurisdiction, § 21, p. 64 
Waiver of defects and irregularities by general 
appearance, § 17, p. 55 

Conversion of special into general appearance, | 
1, p. 9 

Copy of complaint, service of after service of sum¬ 
mons not extending time for appearance, § 9 
Corporations. Foreign corporations, post 
Correction of record, motion for, § 12, p. 31 
Cost bond, motion for not notice of appearance, § 11, 
n. 49 
Costs, 

Arguing on appeal as appearance, § 12, p. 36, n. 3 
Commencement of action without security for 
waived by general appearance, § 18, p. 55 
Defendant’s right to appear before service to 
avoid incurring of, § 3 
Motion for security for, § 12, p. 31 
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Costs—Continued, 

Right to on discontinuance after general appear¬ 
ance, § 15 

Counsel. Attorneys, ante 

Counterbond, indorsement of name of attorney on 
as appearance, § 12, p. 19 
Counterclaim, 

Demurrer to as appearance, § 12, p. 25 
Effect of general appearance after special ap¬ 
pearance, § 21, p. 64, n. 28 
Joinder of jurisdictional plea with counterclaim 
as general appearance, § 12, p. 23, n. 29 
Court rules, 

Appearance affecting right to benefits of rules, 
§ 15, p. 46 

Defendant making appearance entitled to benefit 
of, § 15 

Entry of appearance by attorney, § 12, p. 19 
Method of appearance prescribed by, § 12, p. 17 
Notice of retainer under, § 11 
Record entry of name of attorney as appearance, 
§ 12, p. 18, n. 67 

Special appearance, leave of court, § 7, p. 14 
Time of appearance governed by, § 8 
Cross-action, 

Answer to as waiver of objection to venue, § 18, 
p. 58, n. 74 

Effect of appearance to dismiss main action, § 14 
Cross-bill, appearance by party having interest which 
he may assert by, § 5 
Cross-complaint, 

Demurrer to as appearance, § 12, p. 25 
Waiver of improper use by general appearance, 
§ 18, p. 55, n, 31 

Cross-examining witnesses, § 12, p. 36 
Cross-petition, appearance by filing of, § 12, p. 24 
Curator, attempt to limit appearance for bonding 
attachment, § 12, p. 21, n. 16 
Date, variance between summons and copy served 
waived by appearance, § 17, p. 54 
Death of party, effect of appearance by personal rep¬ 
resentative after, § 19 
De bene esse, § 1, p. 10 

Decision, right to under special appearance, § 22 
Declaration, indorsement of stipulation waiving serv¬ 
ice, § 12, p. 35 
Default, 

Appearance before expiration of time to plead 
giving jurisdiction to enter, § 15 
Effect of, § 6 

Entry of judgment against defendant withdraw¬ 
ing appearance, § 30 

Filing of plea without leave thereafter, § 12, 
p. 24 

Default judgment, 

Failure to appear, § 6 

Motion to assess damages as general appearance, 
§ 12, p. 37 

Motion to set aside for want of jurisdiction, § 
12, p. 33 

Defective service of process, effect as respects right 
of party to appear, § 3 

Defects in parties, cure by voluntary appearance, § 
18, p. 56 

Defects in process, waiver by general appearance, § 
17, p. 51 

Definitions, § 1, p. 4 

Delay in entering appearance, $ 8 


Demurrer, 

Answer affecting general appearance, § 12, p. 24 
Appearance by, § 12, p. 18, n. 68 
General appearance, § 12, p. 23, n. 25; p. 25 
Filing by attorney appointed by court, § 25, 
p. 68, n. 75 

Special or general appearance by filing of, § 12, 
p. 25 

Withdrawal of as withdrawal of appearance, § 
28 

Denial of allegations of petition as general appear¬ 
ance, § 12, p. 23, n. 25 
Depositions, 

Motion to suppress, § 12, p. 31 
Taking of, § 12, p. 36 

Designation by appearing party, nature of appear¬ 
ance not controlled by, § 1, p. 7 
Determination of nature, § 1, p. 7 
Discharge in bankruptcy, plea of constituting gen¬ 
eral appearance, § 12, p. 24, n. 32 
Disclaimer, filing of, § 12, p. 26 
Discontinuance, 

Effect of general appearance without objection 
after, § 19 

General appearance affecting right to costs, § 
15, p. 47 

Discretion, granting or refusal of leave to withdraw 
appearance, § 27 
Dismissal, 

Effect of general appearance after, § 19 
Main action, effect of appearance, § 14 
Motion for as appearance, § 12, p. 26 
Motion to dismiss as general appearance, § 12, 
p. 31 

Motion to dismiss own action as appeai'ance to 
cross-action, § 12, p. 31, n. 39 
Distinguished from process, § 1, p. 4 
Docket entry. 

Attorney’s name, § 12, p. 21 
Sufiicient appearance, § 12, p, 19 
Effect of, 

General appearance, § 14 
Withdrawal of appearance, § 30 
Effective service of process as prerequisite to right 
of party to appear, § 3 
Entry of, necessity, § 10 
Estoppel, 

Denial of jurisdiction after voluntary appear¬ 
ance, § 16 

Plaintiff entering defendant’s appearance, § 2 
Evidence, 

Introduction of, § 12, p. 36 
Presumptions, post 
Exceptions, 

Citation coupled with conditional answer to 
merits, § 12, p. 23, n. 27 
Petition, § 12, p. 26 
Taking of, § 12, p. 37 

Exclusiveness of statute or court rules prescribing 
method of appearance, § 12, p. 17 
Execution, motion to stay, § 12, p. 31 
Executors and administrators. 

Motion to dissolve injunction against decedent 
as voluntary appearance, § 1, p. 5, n. 9 
Waiver of defect in parties by appearance, § 18, 
p. 56 

Waiver of irregularities in revivor proceedings 
by appearance, § 19, p. 60 
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Ex parte application for leave to appear specially, 
§ T, p. 13 

Express appearance, § 12, p. 17 
Necessity, 5 1, p. 6 
Extension, 

Time for appearance, § 9 

Time for entering general appearance, effect of 
special appearance, § 22 
Time to plead, application for, § 12, p. 26 
Extraneous arguments on special appearance, effect 
of, § 1, p. 10 

Extraordinary proceedings, general appearance as 
waiver of defects in process, § 17, p. 53 
Failure to appear, effect of, § 6 
Federal court Removal of cause, post 
Filing, 

Any writing not going to jurisdiction as general 
appearance, § 13 

Written direction or praecipe with clerk, § 12, 
p. 17 

Foreclosure sale, motion to set aside, § 12, p. 31 
Foreign corporations. 

Insurance companies, motion to set aside serv¬ 
ice as special appearance, § 12, p. 29, n. 2 
Special appearance, leave of court, § 7, p. 13, 
n. 4 

Waiver of defects and irregularities by general 
appearance, § 18, p. 55 

Form, 

Notice of appearance, § 11, n. 49 
Waiver of defects in form of process by general 
appearance, § 17, p. 53 

Formal appearance by acceptance of service, ob¬ 
jection to venue not precluded by, § 18, p. 59 
Formal defects in pleadings waived by general ap¬ 
pearance, § 18, p. 56 

Formal record entry, appearance by, § 12, p. 17 
Forthcoming bond, execution of as appearance, § 12, 

p. 21 

Fraud, 

Service procured by waived by general appear¬ 
ance, § 18, p. 55 

Withdrawal of appearance granted for, § 27 
Garnishment, 

Bond for discharge or dissolution as appearance, 

§ 12, p. 21 

Special appearance for purpose of quashing writ 
of, § 12, p. 41 

Special appearance to question jurisdiction to 
garnish insurance funds, § 22, p. 66, n. 54 
General, § 1, p. 5 
Effect of, § 14 

Special appearance after, § 24 
Motion constituting, § 12, p. 29 
Notice of appearance, § 11 

Stipulation for before decision on special ap¬ 
pearance, § 7 
Time of, § 8 

General demurrer, filing of without waiving special 
demurrer previously filed, § 12, p. 26 
Good cause, withdrawal of appearance, § 27 
Gratis appearance, § 1, p. 11 

Harmless unauthorized appearance, effect of, § 27, 
n. 87 

Hearing under special appearance, § 22 
Implication, appearance by, § 1, p. 6; § 12, p. 17 
Incidental proceeding, appearance in, § 12, p. 39 


Incompetency, waiver of defects in parties by ap¬ 
pearance, § 18, p, 56 

Indemnifying sheriff, agreement for as appearance, 
§ 12, p. 34 

Indorsement, irregularities in process waived by gen¬ 
eral appearance, § 1" p. 53 

Inference, authority of agent to make appearance, 
§2 

Informalities in commencement of action waived by 
general appearance, § 18, p. 54 
Initials, docket entry of attorney’s name as appear¬ 
ance, § 12, p. 21 
Injunction, 

Affidavit opposing motion for, § 12, p. 33 
Defendant’s right to appear before service after, 
§ 3 

Inquiry as to whether continuance can be taken with¬ 
out waiver of process, effect of, § 13 
Motion to set aside service as special appearance, 
§ 12, p. 29, n. 2 
Insurance, 

Presumption as to insurer’s attorney to appear 
for him, § 2, p. 11, n. 71 

Special appearance by attorney for appearing in 
defense of insured, § 7 

Special appearance to question jurisdiction of 
garnishment of insurance funds, effect, § 22, 
p. 66, n. 54 
Intention, 

Necessity to render act or course of conduct an 
appearance, § 12, p. 19 
To enter, § 1, p. 4, n. 9 
Interpleader, § 12, p. 26 

After judgment, motion for, § 12, p. 32 
General appearance, § 12, p. 26 
Interpleader (;(rder, appearance pursuant to, § 1, p. 
5, n. 9 

Interrogatories, filing of as general appearance, § 12, 
p. 33 

Intervention, 

Demurrer to petition of as appearance, § 12, p. 25 
Plea of, § 12, p. 26 

Invoking jurisdiction of court, § 12, p. 36 
Irregularities in commencement of action waived by 
general appearance, § 18, p. 54 
Joinder of error, answer to as appearance, § 12, p. 24 
Joint obligor, effect of unauthorized appearance by, 
§ 25, n. 75 
Judgment, 

Appearance after, § 8 
Effect of. 

General appearance after, § 20 
Special appearance after, § 23 
Motion to vacate, § 12, p. 32 
Jurisdiction, 

Appearance for purpose of objecting to, § 1, p. 6 
Argument of challenge to personal jurisdiction, 
waiver of special appearance, § 1, p. 10, n. 47 
Attorney, power to raise question by attorney, 

§ 2, p. 11 

Challenge to jurisdiction over other persons as 
general appearance, § 12, p. 30 
Demurrer attacking jurisdiction as special ap¬ 
pearance, § 12, p. 25 

Effect of withdrawal of appearance by defend¬ 
ant, § 30 

Failure to appear not affected by, § 6 
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Jurisdiction—Continued, 

General appearance as submission to jurisdiction 
for all purposes, § 1, p. 5 
General or voluntary appearance not conferring, 
§ 16 
Motion, 

Dismiss for want of jurisdiction as general 
appearance, § 12, p. 30, n. 6 
Leave to amend plea to jurisdiction, § 12, 
p. 32 

Vacate judgment, 

Argument as waiver of special appear¬ 
ance, § 1, p. 10 

Want of jurisdiction as special appear¬ 
ance, § 1, p. 6, n. 13; § 12, p. 32 
Person, § 17, p. 47 

Objections to jurisdiction of person, general 
appearance, § 1, p. 6, n. 13 
Plea to the jurisdiction, to be made in person, 

§ 2, p. 11 

Pleading showing sole purpose was to question 
jurisdiction, special appearance, § 1, p. 9 
Removal of cause to federal court, petition for 
as general appearance, § 12, p. 38 
Service outside of jurisdiction, response to as 
appearance, § 1, p. 5, n. 9 
Special appearance, § 22 
Special appearance to object to, § 1, p. 5; § 7 
Stipulation reinstating motion to dismiss for 
want of jurisdiction, § 12, p. 34 
Subject matter, § 16 
Submission to jurisdiction, § 1 
Time of filing general appearance waiving serv¬ 
ice of process, § 8, p. lo 

Jurisdictional defects, waiver by special appearance, 
§ 22 

Jurisdictional grounds, motion based on, § 12, p. 28 
Jurisdictional plea, joinder with defensive plea, § 
12, p. 23, n, 29 
Jury trial. 

Demand for, § 12, p. 36 

Right to on hearing of special appearance, § 22 
Kinds of, § 1, p. 4 

Knowledge of pending proceedings, necessity to ren¬ 
der act or course of conduct an appearance, § 
12, p. 19 

Laches, withdrawal of appearance precluded by, § 27 
Lack of process or service, validation of judgment by 
subsequent proper service, § 20 
Landlord and tenant, waiver of notice to pay rent 
by appearance in action for unlawful detainer, 
§ 17, p. 51, n. 7 
Leave of court. 

Commencement of action without waived by 
general appearance, § 18, p. 55 
Prerequisite to special appearance, § 7 
Withdrawal of appearance, § 27 
Leave to amend, application for as appearance, § 
12, p. 27 

Leave to plead, application for, § 12, p, 26 
Legal capacity of party, waiver of question by ap¬ 
pearance, § 18, p. 56 

Limiting appearance, several defendants, § 12, p. 19 
T.iTnlt.l ng object for which party comes into court, 
effect of, § 1, p. 5 

Lost papers, motion for leave to supply, § 12, p. 30 
Mailing, 

Notice of appearance, § 11, p. 16, n. 49 


Mailing—Continued, 

Process, waiver of defects by general appearance, 
§ 17, p. 53 

Main action, appearance to diSLtiss, § 14 
Margin of record, appearance by entry and marking 
on, § 12, p. 19 

Meaning of appearance, § 1, p. 4, n. 1 
Merits, filing affidavit of as general appearance, § 
12, p. 33 

Misapprehension, withdrawal of appearance entered 
under, § 27 

Misjoinder of causes, plea of operating as appear¬ 
ance, § 12, p. 24 
Misnomer, 

Pleadings, waiver by general appearance, 8 18, 
p. 56 

Process, waiver by general appearance, § 17, p. 54 
Mistake, withdrawal of appearance allowed for, § 27 
Motion, 

Appearance by preventing entry of default, § 15 
Objection to jurisdiction by, § 12, p. 28 
Mutual consent, adjournment by as appearance, § 12, 
p. 34 

Names. Misnomer, ante 
Nature of, § 1, p. 4 

Ne exeat, defendant’s right to appear before service 
after arrest on, § 3 

New attachment bond, moving for as general ap¬ 
pearance, § 18, p. 59, n. 92 

New parties, irregularities in bringing in waived 
by appearance, § 18, p. 56 
New trial, 

JurisJiiction conferred by motion for, § 20, n. 8 
Motion for, § 12, p. 28 

Nominal defendant, assumption and conduct of de¬ 
fense by for actual defendant as appearance, § 
12, p. 19 

Non jurisdictional objection constituting general ap¬ 
pearance, § 1, p. 9 
Nonresident, 

Attachment proceeding, § 12, p. 40 
Effect of appearance, § 15, p. 45, n. 28; p. 46, 
n. 35 

Joint obligors, effect of appearance by one, § 25, 
n. 75 

Notice, 

Appeal as appearance, § 12, p. 42 
Appeal as notice of appearance, § 11, p. 16, n. 49 
Application for leave to withdraw appearance, 
§ 27 

Intention to make motion which is not made, § 

12, p. 32 

Motion as equivalent to appearance, § 12, p. 18, 
n. 70 

Retainer and appearance, § 11 
Showing nature, § 1, p. 8, n. 33 
Subsequent proceedings, special appearance, § 22 
Objection to jurisdiction, special appearance, § 1, 
p. 9; §7 

Objections, filing of, § 12, p. 37 

Omission of parties, voluntary appearance curing de¬ 
fects, § 18, p. 56 
Optional, § 1, p. 4 

Oral announcement in open court, appearance by, 
§ 12, p. 17 

Oral argument of special appearance, effect of, § 1, 

p. 10 

Oral stipulations, effect of, § 12, p. 33 
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)rder. 

Extending time to plead, securing of not ap¬ 
pearance, § 12, p. 18, n. 68 
Leave to appear specially, § 7 
Motion to vacate, § 12, p, 32 
Show cause, post 

Irganization of court, general appearance operating 
as waiver of objections to, § 18, p. 56 
■Participation in trial or proceedings, § 12, p, 36 
■Parties, 

Defects in, cured by voluntary appearance, § 2; 

§ 18, p, 56 
Intervention, ante 

Nominal parties, appearance by conduct of de¬ 
fense, § 12, p. 19 

Partners, forthcoming bond to secure goods attached 
as appearance, § 12, p. 22, n. 22 
Perfection of appeal, taking of steps as appearance, 
§ 12, p- 42 

Perishable property, motion pendente lite to sell in 
attachment proceeding, § 12, p. 41 
■Person, 

Appearance in, § 2 

Jurisdiction conferred by general appearance, § 
17, p. 47 

Not made party, appearance by, § 5 
Personal representative. Executors and administra¬ 
tors, ante 

■Petition, indorsement of stipulation waiving serv¬ 
ice, § 12, p. 35 

Physical presence of party or attorney, necessity, § 

12, p. 20 . ' 

Place, failure of process to state waived by general 
appearance, § 17, p. 54 

Place of trial, stipulation or agreement relating to 
as general appearance, § 12, p. 34 
Plaintiff or attorney entering defendant’s appearance, 
§2 

Plea in abatement. 

Answer filed by defendants generally as appear¬ 
ance, § 12, p. 20 

Attack on jurisdiction as not general appearance, 
§ 12, p. 24 

Effect of sustaining as to some of defendants, § 

12, p. 20 

Special appearance as in nature of, § 1, p. 7, 
n. 19 

Plea of privilege, 

Constituting appearance, § 12, p. 26 
Filing of as appearance, § 18, p. 58, n. 73 
Special appearance for removal of cause affecting 
right to plea of privilege, § 22, p. 66, n. 51 
Waiver of objections by appearance, § 18, p. 57. 
*lea to merits, 

Filing of as general appearance, § 12, p. 23 
Withdrawal of as withdrawal of appearance ef¬ 
fected by, § 28 
'leadings, 

Abatement, pleading other matters regardless of 
appearance, § 18, p. 55 

Agent’s authority to appear, raising issue, § 2, 

p. 12 

Answer, ante 

Appearance by filing, § 12, p. 18, n. 67 
Appearance by service of copy of pleading, $ 12, 
p. 18, n. 70 

Attack on sufficiency, § 12, p, 36 
Attempt to file as appearance, § 12, p. 23 


Pleadings—Continued, 

Belated pleading not constituting appearance, § 
12, p. 24 

Bill of particulars, ante 
Complaint, ante 

Cross-action, answer to as waiver of objection 
to venue, § 18, p. 58, n. 74 
Cross-bill, appearance by party having interest 
which he may assert by cross-bill, § 5 
Cross-complaint, demurrer to as appearance, § 
12, p. 25 

Default in pleading, effect of appearance, § 15, p. 
46 

Demurrer, ante 

Discharge in bankruptcy as defense as general 
appearance, § 12, p. 24, n. 32 
Exception to citation with conditional answer 
to merits as general appearance, § 12, p. 
23, n. 27 

Extension of time to answer as extending time 
of appearance, § 9 

Filing of constituting general appearance, § 12, 

p. 22 

Indorsement of stipulation waiving service, § 
12, p. 35 

Joinder of jurisdictional plea with defensive 
plea as general appearance, § 12, p. 23, n. 29 
Leave of extension of time to plead as general 
appearance, § 12, p. 26 

Misnomer of party, waiver by appearance, § 18, 
p. 56 

Motion to strike, § 12, p. 31 

Special appearance, § 12, p. 28 
Objections to form of waived by general appear¬ 
ance, § 18, p. 56 
Operating as, § 1, p. 4 

Securing order extending time to plead as ap¬ 
pearance, § 12, p. 18, n. 68 
Special appearance not extending time for, § 22 
Stipulation waiving process indorsed on plead¬ 
ing as general appearance, § 12, p. 35 
Striking out, effect, § 12, p. 23 
Variance between process and pleading waived 
by general appearance, § 17, p. 54 
Waiver, 

Pleading to the jurisdiction and in bar to 
the merits, § 12, p. 23 

Service of process by appearance plus plead¬ 
ing to merits, § 17, p. 51 
Want of pleadings, § 18, p. 7 
Withdrawal of as effecting withdrawal of ap¬ 
pearance, § 28 

Praecipes for subpoenas for witnesses, filing of as 
general appearance, § 13 
Predating entry of appearance, § 8 
Prejudice, filing affidavit of as general appearance, 
§ 12, p. 33 

Premature suit, appearance not waiving objection, § 
18, p. 55 
Presumption, 

Authority of agent to make appearance, § 2 
In respect to, § 1, p. 8 

Insurer’s attorney, power to appear, { 2, p. 11, 
n. 71 

Record defendant appeared where there was de¬ 
fect in service, § 10, p. 15 
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Previous continuance or adjournment, waiver of ob¬ 
jections based on by general appearance, § 18, 
p. 55 

Previous conversation with court, effect of, § 13, n. 3 
Privilege, filing of plea as appearance, § 12, p. 26 
Process, 

Appearance by party against whom process bad 
nor issued, § 4 
Distinguished, § 1, p. 4 

Effect of special appearance to quash, § 22, n. 40 
Service of process, post 

Waiver of by general appearance, § 17, p. 50 
Waiver of variance between process and com¬ 
plaint by general appearance, § 17, p. 54, 
n. 97 

Protection of rights, appearance for, § 1, p. 5, n. 9 
Publication of service, waiver of defects by general 
appearance, § 17, p. 53 

Qualifications of judge, general appearance operating 
as waiver of objections to, § 18, p. 56 
Quashing service of process, motion for, § 12, p. 28 
Quasi judicial proceedings, jurisdiction of person by 
general appearance, § 17, p. 49 
Question of law, § 1, p. 7 
Ratification of agent’s appearance, § 2 
Reappearance specially to question jurisdiction, § 31 
Receipt for brief, accepting and signing, § 13 
Receivers, filing claim in receivership as general ap¬ 
pearance, § 14, p. 45 

Recital in record, effect where there are several de¬ 
fendants, § 12, p. 19 

Recital of clerk, sufficiency of showing appearance, 

§ 10 

Recognition of case as in court constituting general 
appearance, § 13 

Recognizance, signing of as equivalent to voluntary 
appearance, § 12, p» 21 

Reconvention, filing demand in, § 12, p. 41 
Record, 

Authority of agent to make appearance, § 2 
Necessity, § 10 

Redelivery bond, execution of as appearance, § 12, 

p. 21 

Redemption, motion for, § 12, p. 31 
Reference, 

Precise proceeding, general appearance effective 
as to, § 14 

Stipulation or agreement for, § 12, p. 34 
Reinstatement of cause, acquiescence in, § 12, p. 37 
Relation back, § 14 

General appearance after judgment, § 20 
Remand of cause, jurisdiction acquired by general 
appearance, § 18, p. 59 

Remanding order, waiver of clerical error by gen¬ 
eral appearance, § 18, p. 55 

Remedy for wrongful leave to withdraw appearance, 
§ 27 

Removal to federal court, 

Petition for, § 12, p. 38 

Special appearance for as waiver of right to plea 
of privilege, § 22, p. 66, n. 51 
Replevin, defendant’s right to appear before service 
where goods have been taken on, § 3 
Replevy bond, giving of as appearance, § 12, p. 22 
Representative, authority for appearance by, § 2 
Reservation of special appearance, effect of attempt, 
§ 1, P. 10 

Resisting motion, § 12, p. 37 


Retainer, notice of, § 11 

Return of process, waiver of defects by general ap¬ 
pearance, § 17, p. 53 

Return to order, filing of as general appearance, § 13 
Revival of judgment, effect of appearance in pro¬ 
ceeding to, § 14 

Revivor of action, acquiescence in, § 12, p, 37 
Rights on appearance, § 15 
Rule to show cause. Show cause, post 
Rules of court. Court rules, ante 
Rules of procedure, special appearance, § 7 
Sale, seeking stay of order, § 12, p. 38 
Scire facias, motion to quash return of, § 12, p. 31 
Seal, want of in process waived by general appear^ 
ance, § 17, p. 53 

Second change of venue, effect of general appear¬ 
ance after, § 18, p. 59 
Security for costs. 

Commencement of action without, waived by gen¬ 
eral appearance, § 18, p. 55 
Motion for, § 12, p. 31 
Separate trial, motion for, § 12, p. 30 
Service of process. 

Acceptance of service by defendant’s attorney as 
appearance, § 12, p. 17 

Appearance by acceptance as waiver of object 
tions to venue, § 18, p. 59 

Appearance by one for several defendants, § 12, 
p. 19 

Appearance limited to defendants served, § 12, p. 
20 

Appearance to protect right without service, i 
3, p. 12 

Argument of motion as general appearance waiv¬ 
ing defect in service, § 12, p. 32 
Distinguished, § 1 

Effect of special appearance to quash, § 22, n. 40’ 
Gratis appearance, § 1, p. 11 
Jurisdiction to determine due service by special 
appearance to quash, § 22, p. 65, n. 40 
Motion to quash. 

Alleging petition fails to state cause of ac¬ 
tion as general appearance, § 12, p. 30, 
n. 6 

Coupled with motion to dismiss as general 
appearance, § 12, p. 30, n. 6 
Extending time for appearance, § 22, p. 67, 
n. 65 

Notice of appeal as appearance or waiver of serv¬ 
ice, § 12, p. 42 

Objection to jurisdiction for defects in service as 
special appearance, § 1, p. 7 
Objections to service after removal to federal 
court, § 12, p. 38, n. 41 

Request for affirmative relief as entry of gen¬ 
eral appearance on motion to quash service, 
§ 1, p. 10, n. 44 
Special appearance. 

Limited to attack against service, § 1, p^ 9 
Set aside with leave for extension of time 
to plead, § 12, p. 27 

Third persons to object to jurisdiction, § 7 , 
p. 14 

Stipulation, 

As appearance waiving defects, § 12, p. S4 
Waiving service as appearance, § 12, p. 35^ 
Voluntary appearance as equivalent to personal 
service on defendant, § 12, p. 18, n. 68 
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Service of process—Continued, 

Waiver, 

Appearance plus pleading to merits, § 17, p. 
51 

General appearance, § 17, p. 50 
Service as voluntary appearance, J 1, p. 4, 
n. 9 

Setting aside, 

Appearance, § 32 
Complaint, motion for, § 12, p. 31 
Default judgment for want of jurisdiction, § 12, 
p. 33 
Judgment, 

Proceeding without objection to jurisdiction 
as general appearance, § 20, p. 61 
Want of jurisdiction, as special appearance, 
§ 1, p. 6, n. 13; § 12, p. 33 
Motion to set aside verdict as general appear¬ 
ance, § 12, p. 31 
Service, § 12, p. 28 

Special appearance to set aside plea for ex¬ 
tension of time to plead, § 12, p. 27 
Sheriff’s sale on foreclosure, motion as general 
appearance, § 12, p. 31 

Several defendants, limiting appearance to one or 
any number, § 12, p. 19 
Service of process, 

Contradistinction to, § 1, p. 4 
. Prerequisite to right to appear, § 3 
Right to appear before, § 3 
Show cause, 

Effect of appearance and return to rule, § 18, 
p. 56 

Serving order to, § 13 

Waiver of use by general appearance, § 18, p. 
55, a 31 
Signature, 

Irregularities in waived by general appearance, 

§ 17, p. 53 

Recital showing special appearance, § 12, p. 27 
Signed writing, necessity of appearance being in form 
of, § 12, p. 19 
Special, § 1, p. 5 

Affidavit in support of not constituting general 
appearance, § 12, p. 33 
Application for, § 7, p. 13, n. 4 
Attachment, appearance in collateral proceeding. 

§ 12, p. 41 

Attorney for insurance company, right to enter, 

§ 7, p. 14 

Bond to discharge attachment, attach on juris¬ 
diction, § 12, p. 22 

Counsel misconceiving nature and effect of ap¬ 
pearance, § 1, p. 8, n. 35 
Defendant’s rights, § 22, p. 66 
Demurrer, § 12, p. 25 

Designation of paper as special appearance, § 1 
p. 9, n, 39 

Determination of nature, § 1, p. 7 
Effect of, |§ 22-24, pp. 65-68 

After general appearance, § 24 
After judgment, § 23, p. 67 
Equity, § 7, p. 13, n. 97 
Ex parte application, § 7, p. 13 
General appearance after general or special ap- 
pearance, § 21 

.. Jurisdiction, effect on, § 22, p. 65 
Leave of court, § 7, p, 13 


Speci al—Continued, 

Motions, § 12, p. 28 

Vacate judgment for want of Jurisdiction, 
§ 1, p. 6, n. 13; § 12, p. 32 
Notice showing nature, § 1, p. 8, n. 33 
Pleading showing sole purpose was to question 
court’s jurisdiction, § 1, p. 9 
Presumption that appearance is general if record 
fails to show it otherwise, § 1, p. 8 
Sole purpose of questioning jurisdiction, § 1, p. 5 
Subsequent general appearance, § 21, p. 62 
Substitution of special for general appearance, 
§ 27, p. 69, n. 86 
Time of, § 8 
Waiver by. 

Acts amounting to general appearance, § 1, 
p. 9 

General demurrer, § 12, p. 25 
Subsequent general appearance, § 21 
Special bail, appearance by at common law, § 12, p. 17 
Special withdrawal of appearance, § 30 
Specially, right to appear, § 7 
Stage of proceedings, special appearance, § 8 
Stamp, want of in process waived by general ap¬ 
pearance, § 17, p. 53 
Statute, 

Answer constituting appearance, § 12, p. 25 
Method of appearance prescribed by, § 12, p. 17 
Notice of retainer under, § 11 
Time of appearance governed by, § 8 
Statute of limitations. 

Defense as general appearance, § 12, p. 24, n. 32 
Pleading as request for affirmative relief waiv¬ 
ing objections to jurisdiction, § 21, p. 64 
Stay of proceedings, motion for, § 12, p. 30 

Execution, motion as general appearance, § 12, 
p. 31 

Stipulations, § 12, p. 33 

Attached property, as general appearance, § 12, 
p. 41 

Leave of court for special appearance, § 7, p. 14 
Withdrawal of general appearance, § 26 
Striking out appearance, § 32 
Striking pleadings, 

Effect of, § 12, p. 23 
Motion for, § 12, pp. 28, 31 


Style of pleadings as respects appearance, § 12, p. 24 
Styling appearance as special, effect of, § 1, p. 8 
Subject-matter, 


Jurisdiction not acquired by voluntary or general 
appearance, § 16 

Objection to jurisdiction of court over, § 12, p. 
35 


Submission of case, acquiescence in, § 12, p. 37 
Subpoenas for witness, filing praecipes as general 
appearance, § 13, p. 43 
Subsequent appearance, § 1, p. 11 
Subsequent general appearance. 

By defendant, waiver of prior irregularities in 
reviving action, § 19 
Effect of, § 1, p. 9 

After special appearance, § 21, p. 62 
Substantial rights, appearance not affecting defend¬ 
ant’s right to object to irregularities affecting, 
§ 18, p. 55 
Substitution, 

As plaintiff, motion for, § 12, p. 30 
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Substitution—Continued, 

Parties, waiver of irregularities by appearance, 
§ 18, p. 56 

Special for general appearance, § 27, n. 86 
Sufficiency of record, § 10 
Suggestion of damages, motion for, § 12, p. 32 
Sui juris, appearance by persons, § 2 
Summary proceedings, general appearance as waiver 
of defects in process, § 17, p. 53 
Summons, indorsement of stipulation waiving service, 
§ 12, p. 35 
Sunday, 

Commencement of action on, waiver of irregu¬ 
larity by general appearance, § 18, p. 55 
Process served on Sunday, waiver by general 
appearance, § 17, p. 53, n. 85 
Supplementary proceedings, waiver of defects in par¬ 
ties by appearance, § 18, p. 56, n. 42 
Suppression of depositions, motion for, § 12, p. 31 
Suspension of proceedings, special appearance, § 22 
Taking part in trial, § 12, p. 36 
Technical formal appearance by actual presence, ne¬ 
cessity, § 12, p. 20 

Temporary injunction, motion to dissolve as appear¬ 
ance, § 12, p. 26 

Tender of sum admitted to be due, § 12, p. 37 
Test as to whether appearance is special or general, 
§ 1, p. 8, n. 30 
Third persons. 

Bond to dissolve attachment by as appearance, 

§ 12, p. 22 

Effect of unauthorized appearance by, § 25 
General appearance, effect, § 17, p. 49, n. 62 
Special appearance by, § 7 

Time, failure of process to state waived by general 
appearance, § 17, p. 54 
Time of, § 8 

Time of trial, stipulation or agreement as general 
appearance, § 12, p. 34 

Torts, appearance by wrongdoer appearing and an¬ 
swering in name of another, § 12, p. 19 
Transfer of cause. 

General appearance waiving any error in grant¬ 
ing, § 18, p. 59 

Stipulation for as general appearance, § 12, p. 34 
Waiver of, 

Irregularities by general appearance, § 18, 
p. 55 

Objections to venue by general appearance, 
§ 18, p. 57, n. 72 

Right to object to jurisdiction, § 14, p. 44 
Trial, withdrawal from as withdrawal of previous 
appearance, § 29 
Trial notice, filing of, § 12, p. 36 
Typewriting name of attorney on counter bond, § 12, 
p. 19 

Unauthorized appearance, effect of, § 25 
United States court. Removal of cause, ante 
Vacating judgment or order, motion for, § 12, p. 32 
Validation, judgment by subsequent general appear¬ 
ance, § 20 


Variance, process and pleadings, waiver by general 
appearance, § 17, p. 54 
Venue, 

Change of venue, ante 

Objection to, waived by appearance, 51^* P* 57 
Plea of privilege, ante 

Special appearance not waiving objection to, § 22 
Taking of appeal as general appearance, § 12, p. 
42 

Verdict, motion to set aside, § 12, p. 31 

Verified letter not properly entitled, filing of, § 13 

Void default judgment, motion to set aside, § 12, p. 33 

Voluntary, § 1, p. 4 

Waiver, 

Argument of motion as general appearance waiv¬ 
ing defect in service, § 12, p. 32 
Defects and irregularities in proceedings, § 18, 
pp. 54-60 

Failure to appear, § 6 
General appearance, § 1, p. 9 

After special appearance, § 21, p. 64 
Parties, objections by general appearance, § 18, 
p. 56 

Pleading, objections by general appearance, § 18, 
p. 56 

Pleading to jurisdiction and in bar to the merits, 
§ 12, p. 23 

Process by general appearance, § 17, p. 50 
Service constituting voluntary appearance, § 1, 
p. 4, n. 9 

Service of process, § 12, p. 35 

Time of filing general appearance, § 8, p. 15 
Special appearance, 

Acts amounting to general appearance, § 1, 
p. 9 

Asking affirmative relief, § 1, p. 10, n. 49 
By general demurrer, § 12, p. 25 
Time of appearance, § 8 

Variance between process and pleading by gen¬ 
eral appearance, § 17, p. 54 

Want of pleadings, waiver by general appearance, 
§ 18, p. 57 

Withdrawal of appearance, §§ 26-29 
Effect of, § 30 
Re-appearance, § 31 

Withdrawal of demurrer, effect of as respects ap¬ 
pearance, § 12, p. 25 
Witnesses, examining, § 12, p. 36 
Writ of error as general appearance, § 12, p. 41 
Writing, § 12, p. 19 

Notice of appearance^ statutory requirements or 
rules of court, § 11 
Voluntary appearance, § 1, p. 4, n. 9 
Wrong venue, waiver by general appearance, § 18, 
p. 58 

Wrong writ, defects waived by general appearance, 
§ 17, p. 54 

Wrongful leave to withdraw appearance, remedy for, 
§27 
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Abandoned children, binding out of, { 4 
Abandonmtent, 

Rights of master, defense in action tor enticing 
away, § 27 

Service by apprentice, effect of, § 11, p. 109 
Absconding apprentice, restoration to custody of mas¬ 
ter, § 14 

Acknowledgment, contract of apprenticeship, § 9, p. 
102 

Additional labor, covenant by apprentice to perform 
when required, § 16 
Adult, 

Binding child as apprentice, § 5 

Binding effect of covenants in indenture, § 20 

Age, 

Conclusiveness of recital in indenture as to, § 

11, p. 108 

Indenture omitting as voidable, § 23 
Statement of in contract of apprenticeship, § 9, 
p. 103 

.ligencies authorized to bind out apprentices, § 6 
Agent, taking of apprentice by, § 7 
Agriculture, learner in, § 1 
Appeal, 

Order discharging apprentice, § 11, p. 109 
Review of action of lower court or officers in 
apprenticeship case by, § 8 
Approval, 

Court to binding out of infant, § 6 
Signature evidencing in contract of apprentice¬ 
ship, § 9, p. 102 

Art, contract to stipulate for instruction of appren¬ 
tice in, § 9, p. 104 

Assignment, indenture or right of service, § 10 
Avoidance of contract by infant, § 6 
Avoidance of voidable indenture by apprentice, ef¬ 
fect of, § 23 

Bad character, binding out of children of persons 
of, §4 
Bankruptcy, 

Duties of master toward apprentice not affected 
by discharge in, § 25 

Master’s not of itself dissolving apprenticeship, 
§ 11, p. 107 

Bastard children, binding out, § 4 
Benefit, indenture of apprenticeship to contain pro¬ 
vision for, § 9, p. 103 

Binding effect of contract of apprenticeship, § 12 
Bond, covenant for education secured by, § 9, p. 104 
Bounty money, apprentice entitled to by enlistment, 
master not entitled to, § 16 
Breach of contract, remedy, § 25 
Breach of covenant, right of action against master, 

§ 22 

Burden of proof, defense of incapacity in action 
against master for breach of covenants of in¬ 
denture, § 25 
Business, learner in, § 1 

Cancellation, relationship of master and apprentice, 

§ 11, pp. 106-109 
Care and maintenance. 

Obligation of master, § 15 
Provisions in contract of apprenticeship for, § 
9, p. 104 

Certiorari, review of action of lower court or officers 
in apprenticeship case by, § 8 
Jhancery court, power to apprentice child, $ 6 


I Charitable institutions, binding out of orphan and 
I destitute children by, § 6 
i Chastisement, master’s right of, § 17 
I Chimney sweep, § 1, n. 4 

Civil liability, harboring, concealing or enticing away 
apprentice, § 27 

Clothing, master’s obligation to furnish, § 15 

Commands, apprentice to obey, § 20 

Common law, contract of apprenticeship under, § 4 

Compensation, 

Enforcement of provision for, § 9, p. 104. 
Master’s liability on covenant to pay, § 16 
Master’s recovery for instruction given on ap¬ 
prentice leaving service without cause, § 24 
New service under assignment of indenture, ap¬ 
prentice’s right to, S 10 

Competition, promise not to enter into sufficient con¬ 
sideration for contract of apprenticeship, § 9, 
p. 104 

Compliance with statute, execution of indenture and 
other contracts of apprenticeship, § 9, p. 101 
Concealing, action for debt to recover penalty, § 27 
Conclusiveness, recitals of indenture of apprentice¬ 
ship, § 9, p. 105 
Consent. 

Assignment of indenture, § 10 
Court to binding out of infant, § 6 
Guardian, failure invalidating contract, § 23 
Infant binding himself as apprentice, § 6 
Necessity of assent of parent or child, § 4 
Signature evidencing in contract of apprentice¬ 
ship, § 9, p. 102 

Validity of indenture of apprenticeship executed 
by parent as dependent on assent of child, 
§6 

Consideration, 

Contract of apprenticeship, § 9, p. 104 
Partial failure on part of master, pro rata re¬ 
covery of premium money, § 21 
Services, contract of apprenticeship to show, § 
9, p. 104 

Termination of contract of apprenticeship, § 11, 
p. 107, n. 99 
Construction, 

Indentures and other contracts of apprenticeship, 

§ 9, p. 104 

Law governing construction of contracts, § 3 
Statutes authorizing apprenticeship, § 4 
Contempt, apprentice refusing to make up lost time, 

§ 16 
Contents, 

Contract of apprenticeship, § 9, p. 103 
Indenture and other contracts of apprenticeship, 

§ 9, p. 101 

Continuance of apprenticeship, assignment of con¬ 
tract, § 10 

Contract of apprenticeship, 

Assignment, § lO 

Necessity and requisites, § 9, p. 101 
Contracts, infant’s right to enter into, § 6 
Court, 

Child bound out by, § 6 

Consent to contract of apprenticeship to be ev¬ 
idenced in contract, § 9, p. 102 
Covenants, 

Contract of apprenticeship, construction of, I 
9, p. 105 
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Covenants—Continued, 

Education of apprentice, § 15 
Infant’s right of action on against master, § 20 
Creation of relation, §§ 1-11, pp. 96-109 
Criminal responsibility, enticing away of apprentice, 

§ 28 

Cruel and inhuman treatment, defense in action by 
master for breach of covenant of indenture, § 25 
Cruel manner, exercise of master’s right of chastise¬ 
ment in, § 17 

Cruelty, justification for apprentice in quitting masr 
ter’s service, § 11, p. 108 

Cumulative effect of summary proceedings to punish 
offending infant apprentice, § 17 
Custody, master’s right to, § 14 
Custom, 

Contrary statutory provisions controlling, § 9, 
p. 101 

Evidence of as to apprentices doing other work, 

§ 16 

Damages, 

Breach of covenants of indenture, § 25 
Enticing away of apprentice, § 27 
Master’s liability on failure to provide care and 
maintenance, § 15 

Master’s recovery where apprentice performs 
services for another, § 16 

Death of master, termination of apprentice relation¬ 
ship by, § 11, p. 108 

Debt, action for to recover penalty for harboring, 
concealing or enticing away apprentice, § 27 
Deed or indenture, contract of apprenticeship by, § 
9, p. 101 

De facto apprenticeship, termination of relationship, 
§ 11, p. 107 

De facto relation of apprenticeship, § 23 
Defective contract, apprenticeship, validity, § 23 
Defenses, 

Action for enticing away apprentice, § 27 
Actions for breach of contract of apprenticeship, 
§ 25 
Defined, § 1 

Delegation, master’s right of chastisement, § 17 
Delivery, contract of apprenticeship, § 9, p. 103 
Dependent covenants, indenture of apprenticeship, § 
9, p. 105 

Deportment, master’s duty to govern, § 17 
Derivation of term, § 1 
Destitute children, binding out of, § 4 
Disability to, recovery by master, § 19 
Disaffirmance, contract of apprenticeship on minor’s 
reaching majority, § 23 
Discharge, apprentice, effect of, § 11, p. 109 
Discharge in bankruptcy, duties of master toward 
apprentice not affected by, § 25 
Discharging indenture, proceedings, § 11, p. 109 
Discretion, review of action of lower court or of¬ 
ficers in apprenticeship case, § 8 
Dismissal from service by terms of contract, § 11, 

. p. 106 
Dissolution, 

Partnership, indenture dissolved by, § 11, p. 107 
Relationship, order of court, § 11, p. 109 
Earnings, master’s right to, § 16 
Education, 

Contract of apprenticeship to contain provision 
for, § 9, p. 103 

Obligation of master in respect to, $ 15 


Employment, 

Apprentice’s right of action against master pre¬ 
venting other, § 20 
Learner in, § 1 

Enlistment, apprentice’s dissolving relationship, § Hi 

p. 108 

Enticing away, §§ 26-28 

Estoppel, apprentice from showing falsity of recitals 
in contract of apprenticeship, § 9, p. 105 
Evidence, actions for breach of covenant of inden¬ 
tures, § 25 

Excessive punishment, liability to apprentice for any 
damage sustained, § 17 

Execution, indenture and other contracts of appren¬ 
ticeship, § 9, p. 101 

Executor or administrator, liability on master’s cov¬ 
enant for support and maintenance, § 15 
Existence of relation, §§ 1-11, pp. 96-109 
Expenses, recovery in action for enticing away ap¬ 
prentice, § 27 

Expiration of period, termination of contract at, § 
11, p. 107 

Extra work, recovery from master for, § 16 
Extraordinary earnings, master not entitled to, § 16 
Faithful performance, stipulation covenanting in con¬ 
tract of apprenticeship, § 9, p. 103 
Faithfulness, requirement, § 20 
Father, 

Liability for breach of personal covenants, § 22 
Power to bind infant as apprentice, § 6 
Right of action for breach of covenant on part 
of master, § 22 

Filing, contract of apprenticeship, § 9, p. 103 
Fitness of master, inquiry into before binding out 
minor, § 7 

Food, master’s obligation to furnish, § 15 
Fraud, consent of parent obtained by, § 9, p. 102 
Frauds, statute of, written contract of apprentice¬ 
ship not to be performed within year, § 9, p. 101 
Governing law in construction of contracts, § 3 
Guardian, 

Appointment for apprentice not terminating ap¬ 
prenticeship, § 11, p. 107 

Consent to contract to be evidenced by signature, 
§ 9, p. 102 

Infant bound out to apprenticeship by, § 6 
Seal to contract of apprenticeship entered into 
for minor, § 9, p. 102 
Habeas corpus, 

Custody of apprentice wrongfully withheld from 
master, § 14 

Release of apprentice held under defective in¬ 
denture, § 23 

Remedy for release of apprentice from indenture, 
§ 11, p. 109 

Review of action of lower court or officers in 
apprenticeship case by, § 8 
Harboring, §§ 26-28 

Heir, liability on master’s covenant for support and 
maintenance, § 15 

Hiring, contract of distinguished, § 2 
Housewifery, learner in, § 1 

Illegitimate child, father without right to bind him 
as apprentice, § 6 
lUnessi, 

Defense to action by master for breach of cove¬ 
nant of indenture, $ 25 
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Illness—Continued, 

Effect of as respects right to terminate contract, 
§ 11, p. 107 

Master’s obligation to support infant during, § 15 
Immoral acts, apprentice justified in quitting service 
when compelled to perform, § 11, p, 108 
Implied promise, teaching apprentice, § 15 
Incapacity, defense in action against master for 
breach of covenants of indenture, § 25 
Indenture, 

Assignment of, § 10 
Necessity and requisites, § 9, p. 101 
Independent covenants, indenture of apprenticeship, 
§ 9, p. 105 

Indictment, enticing away of apprentice, § 28 
Infancy, plea in bar to action of covenant on inden¬ 
ture of apprenticeship, § 25 
Infants, 

Action against master on covenants in contract 
of apprenticeship, § 20 

Action in own name for breach of covenant of 
indenture on reaching majority, § 25 
Injunction, enticing away apprentice, § 27 
Injuries to, recovery by master, § 19 
Insolvency, master’s not of itself dissolving appren¬ 
ticeship, § 11, p. 107 

Instruction, obligation of master in respect to, § 15 
Intention, 

Construction of contract of apprenticeship to 
effectuate, § 9, p. 104 
Relationship determined by, 5 2 
Irreligious acts, apprentice justified in quitting serv¬ 
ice when compelled to perform, § 11, p. 108 
Jockey’s contract, § 2, n. 7 
Jurisdiction, 

Court in binding out infants, § 8 
Discharging or setting aside indenture of ap¬ 
prenticeship, § 11, p. 109 
Removal of master from, liability, § 14 
Justice’s court, power to apprentice child, § 6 
Knowledge, prerequisite to recovery or conviction for 
enticing or harboring away, § 26 
Dabor union, injunction against interfering with ap¬ 
prentices, § 27, n. 8 
L&w governing validity of contract, § 3 
[yarning, provision for in contract of apprenticeship, 

§ 9, p. 104 
jeaving service. 

Avoidance of defective indenture by, § 23 
Compensation recoverable by master for instruc¬ 
tion given, § 24 

/egal settlement of child, necessity to jurisdiction 
of local officers, § 4 

lex loci contractus, construction of contracts ac¬ 
cording to, § 3 

labilities of parties to indenture of apprenticeship, 

§§ 12-28, pp. 109^118 

icensing apprentice to leave, right to recall, § 11, 
p. 107 

imitations, actions in favor of apprentice against 
master for breach of covenants, § 25, n. 79 
imited jurisdiction, court in binding out infants, § 8 
miting liability, indenture of apprenticeship, § 12 
>eal effect of contract, § 3 

>cation, change of not terminating indenture § 
11, p, 107 


Loco parentis. 

Liability of persons In for failure of apprentice 
to perform services, § 22 
Master placed in, § 15 

Loss of services, recovery for in action for enticing 
away of apprentice, § 27 

Lost time, compelling apprentice to make up, § 16 
Majority, 

Infant’s right of action for breach of covenant 
of indenture, § 25 

Term of service in ease of minor apprentice not 
to extend beyond, § 9, p. 103 
Termination of apprenticeship on arrival at, § 

11, p. 108 

Marriage, apprenticeship not annuled by, § 11, p. 107 
Master, 

Execution of contract of apprenticeship, § 9, p. 
101 

Liability to perform all covenants contained in 
indenture of apprenticeship, § 13 
Meaning of term, § 1 

Means of avoidance of defective indenture, § 23 
Mechanical art, learner in, § 1 
Medical assistance, master’s obligation to provide, 
§ 15 

Medicines, master’s obligation to provide, § 15 
Military service, enlistment of apprentice into dis-, 
solving relationship, § 11, p. 108 
Misconduct, 

Correction by master in case of, § 17 
Termination of relationship because of, § 11, p. 
108 

Moderate correction, master’s use of in case of mis¬ 
conduct on part of apprentice, § 17 
Money payments, stipulation in contract of appren¬ 
ticeship for in lieu of care and maintenance, § 
9, p. 104 

Mother, power to bind infant as apprentice, § 6 
Mutual consent, termination of indenture of appren¬ 
ticeship by, § 11, p. 107 

Mystery, contract to stipulate for instruction of ap¬ 
prentice in, § 9, p. 104 

Name, change of as respects validity of indenture of 
apprenticeship, § 11, p. 107 
Nature of relation, §§ 1-11, pp. 96-109 
New service, assignment of contract so as to bind 
apprentice to, § 10 
Next friend. 

Seal to contract of apprenticeship entered into 
for minor, § 9, p. 102 

Signature evidencing consent to contract of ap¬ 
prenticeship, § 9, p. 102 

Notice, 

Binding out of poor children by poor officers, § 6 
Intention to dissolve defective contract of ap¬ 
prenticeship, § 23 

Parent or guardian, court binding out infant 
poor persons, § 8 

Proceedings by apprentice to be discharged from 
service, § 11, p. 109 
Obedience, necessity of, § 20 

Obligations, parent, limiting by provisions of inden¬ 
ture, § 22 

Obligatory apprenticeship, § 1 

Offenses, enticing apprentice to leave master, § 28 

Order, proceedings for apprenticing, § 8 

Orphans, necessity that child apprenticed be, § 4 

Orphans* court, power to apprentice child, § 6 
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Parent, 

Liability for breach of personal covenants, § 22 
Power to bind infant as apprentice, § 6 
Right of action for breach of covenant on part 
of master, § 22 

Signature evidencing assent to contract of ap¬ 
prenticeship entered into by minor, § 9, p. 
102 

Signing contract of apprenticeship, § 9, p. 102 
Part performance, defective indenture, effect of, § 24 
Partial disability, recovery by master for, § 19 
Parties, 

Actions for breach of contract of apprentice¬ 
ship, § 25 

Avoidance of defective contract of apprentice¬ 
ship, § 23 

Description of in contract of apprenticeship, § 
9, p. 103 

Proceedings to discharge or set aside indenture 
of apprenticeship, § 11, p. 109 
Validity of assignment of contract as between, 
§ 10 

Partnership, 

Authority to take apprentice, § 7 
Dissolution effecting dissolution of indenture, § 
11, p. 107 

Execution of indenture, § 9, p. 101 
Paupers, binding out of children of, § 4 
Performance, defective indenture, effect of, § 24 
Personal covenants, liability on in indenture of ap¬ 
prenticeship, § 12 

Personal injuries to, recovery by master, § 19 
Personal representative, 

Liability on master’s covenant for support and 
maintenance, § 15 

Master, right to earnings of apprentice accruing 
after master’s death, § 16 
Persons who may be apprenticed, §§ 4, 5 
Petition, review of action of lower court or officers 
in apprenticeship case by, § 8 
Place of performance, contract of apprenticeship, § 
9, p. 105 
Pleading, 

Action of debt to recover penalty for harboring, 
concealing or enticing away apprentice, § 27 
Defenses relied on in actions for breach of cov¬ 
enant of indentures, § 25 

Pleasure, termination of contract at where no period 
is fixed, § 11, p. 107 

Poor children, execution of indenture by public of¬ 
ficers, § 9, p. 102 

Poor officers, power to bind out poor children, § 6 
Right of action on covenants contained in con¬ 
tracts of apprenticeship, § 22 
Premium money, pro rata recovery on partial failure 
of consideration on part of master, § 21 
Presence in court, child in proceedings for appren¬ 
ticing, § 8 

Presumption, compliance with statutory requirements 
of execution of indenture or other contract of 
apprenticeship, § 9, p. 101 
Probate court, power to apprentice child, § 6 
Procedure for apprenticing, § 8 
Profession, duty of master to instruct apprentice 
in, § 15 

Proof, action for penalty for harboring, concealing or 
enticing away apprentice, § 27 

6 0.J.S.-92 


Public officer, 

Approval of contract to be evidenced in, § 9y 

p. 102 

Execution of indenture binding out poor chil¬ 
dren, § 9, p. 102 

Quantum meruit, recovery by apprentice for services 
rendered under void or voidable indenture, § 16 
Ratification, 

Assignment of apprentice’s services, § 10 
Contract of apprenticeship, § 23 
Reading, obligation of master to teach, § 15 
Rebinding discharged apprentice, § 11, p. 109 
Recitals, indenture of apprenticeship, conclusiveness 
of, § 9, p. 105 
Recording, 

Contract of apprenticeship, § 9, p. 103 
Indenture of apprenticeship, effect of failure, § 
23 

Relationship defined, § 1 

Religious activities, supervision by master, § 15 
Religious society, binding infant to officer or mem¬ 
ber of, § 7 
Remedies, 

Breach of contract of apprenticeship, § 25 
Master in case of misconduct of apprentice, § 17 
Removal, 

Invalidation of indenture by removal of appren¬ 
tice from jurisdiction, § 11, p. 107 
Master’s removal from state as defense to action 
by master on covenants in indenture of 
apprenticeship. § 25 

Release of apprentice on ground of removal of 
apprentice beyond state, § 14 
Representative capacity, personal liability of party 
signing contract of apprenticeship in, § 12 
Repudiation, contract of apprenticeship, § 23 
Requisites, indenture and other contracts of appren¬ 
ticeship, § 9, p. 101 

Rescission, reservation of right to rescind indenture, 

§ 11, p. 106 

Respect, apprentice to conduct himself with, § 20 
Restoration to master, § 18 
Retaking runaway apprentice, § 18 
Revenue stamp, affixing to indenture of apprentice¬ 
ship, § 9, p. 103 
Review, 

Apprenticeship case, § 8 
Order discharging apprentice, § 11, p. 109 
Right of service, assignment of, § 10 
Rights of parties, §§ 12-28, pp. 109-118 
Runaway apprentice, master’s right to retake, §§ 
14, 18 

Salvage, master not entitled to when earned by ap¬ 
prentice, § 16 

Schooling, contract of apprenticeship to contain pro¬ 
vision for, § 9, p. 103 

Seal, deed or indenture of apprenticeship, § 9, p. 102 
Security, indenture of apprenticeship to contain pro¬ 
vision for, § 9, p. 103 
Servant distinguished, § 2 
Services, master’s right to, § 16 
Setting aside indenture, proceedings, § 11, p. 109 
Settlement, service under assigned indenture, § 10 
Settlement with overseers, bar to claim against mas¬ 
ter by apprentice for ill treatment, § 25 
Shelter, master’s obligation to furnish, § 15 
Signature, contract of apprenticeship, § 9, p. 101 
Signing contract, minor, § 9, p. 101 
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Special jurisdiction, court in binding out infants, § 8 
State in which contract is executed, effect of, § 3 
Statutes, as.^ignment of services pursuant to, § 10 
Statutory requirement respecting particular trade or 
art, § 4 

Stipulation, contract of apprenticeship, § 0, p. 103 
Stranger, effect of attempt to bind minor out as ap¬ 
prentice, § 6 

Substituted service, entering with master’s consent, 
right to earnings, § 16 

Sui juris, person entitled to take apprentice, § 7 
Summary proceedings, punishing offending infant ap¬ 
prentices at instance of master, § 17 
Superior court, power to apprentice child, § 6 
Support, obligation of master, § 15 
Survival of indenture of apprenticeship, death of ei¬ 
ther party, § 11, p, 108 

Term of service, inclusion in contract of apprentice¬ 
ship, § 9, p. 103 

Termination, relationship of master and apprentice, 
§ 11, pp. 106-109 
Third persons. 

Conclusiveness of recitals in contract of appren¬ 
ticeship as to, § 9, p. 105 
Master’s liability for injuries to caused hy ap¬ 
prentice, § 13 

Time, actions for breach of covenants of indenture, 
§ 25 

Total disability, recovery by master for, § 19 


Trade, 

Contract to stipulate for instruction of appren¬ 
tice in, § 9, p. 104 

Duty of master to instruct apprentice in, § 15 
Validity of contract, law governing, § 3 
Venue, proceedings for apprenticing, § 8 
Vicious courses, master’s duty to restrain apprentice 
from, § 17 
Void indenture. 

Effect of, § 23 
Effect of assignment, § 10 
Voidability of contract entered into by infant, § 6 
Voidable indenture, effect of, § 23 
Voluntary labor, bar to action by apprentice against 
master for value of services, § 25 
Wages, liability of master on covenant to pay, § 16 
Wanton manner, exercise of master’s right of chas¬ 
tisement in, § 17 

Willful neglect of work, defense to action by appren¬ 
tice for wrongful discharge, § 25 
Writ of error, review of action of lower court or 
of officers in apprenticeship ease by, § 8 
Writing, 

Necessity that contract of apprenticeship be in, 
§ 9, p. 101 

Obligation of master to teach, § 15 
Wrongful acts, apprentice’s right to recovery against 
master for, § 20 

Wrongful dismissal of apprentice, right of action for 
damages, § 11, p. 106 


ARBITRATION AND AWARD 


Abandoned agreement, effect of, § 28 
Abandonment, 

Award by mutual consent, § 102 
Right to enforcement of award, § 124, p. 269 
Abiding by award, 

Effect of promise, § 80, p. 220 
Stipulation in submission agreement, § 24 
Abortive submission, action not barred by, § 29 
Absence, proceeding by arbitrators in absence of 
party, § 69, p. 209 
Acceptance, 

Award, necessity, §§ 92,101, p. 244 
Indorsement by arbitrator, § 42 
Offer to arbitrate, § 14, n. 26 
Account, 

Common law submission, § 27, p. 167, n. 10 
Designation of subject matter, § 20, p. 163, n. 57 
General submission including matters of, § 80, 

p. 221 

Itemization of in award, § 74, n. 99 
Suggestions and award, operation and effect, § 95, 
p. 241, n. 54 

Account stated, enforcement of award hy action of, 
§ 124, p. 270 

Accountants, assistance of arbitrators by, § 50 
Accounting officers, distinguished from arbitrators, 
§ 40 

Accrual, cause of action for enforcement of award, 
§ 124, p. 269 
Acknowledgment, 

Award, § 75, p. 216 
Submission agreement, § 25 
Acquiescence, 

Failure to file award, presumption, § ISO, n. 18 


Acquiescence—Continued, 

Setting aside of award precluded by, § 109, p. 
257 

Act of parties, revocation of submission by, § 33, pp. 

173-177 

Action, 

Arbitration bond, § 148 
Bar of action, § 29, p. 169 
Bar of original causes by award, § 96, p. 241 
^ Cause of action dependent on arbitration, § 29, 
p. 169 

Commencement as revocation of submission, § 34, 
p. 178 

Condition precedent to action, § 29, p. 170 
Discontinuance of action, § 30, p. 171 
Effect of arbitration agreement on right to bring, 
§ 29, p. 169 
Enforcement of. 

Award by action at law, § 124, pp. 268-275 
Judgment entered on award by action at 
law, § 129, p. 280 
Failure to arbitrate, § 38 
Impeachment of award, §§ 103,107 
Merger or bar of original causes by award, § 96, 
p. 241 

Necessity of cause of action, § 10 

New cause of action created by award, § 98 

Pending action, post 

Reinstatement by setting aside award. 5 109 
p. 257, n. 51 

Stay until termination of arbitration proceeding 
§ 29, p. 170, n. 30 

Vacation of award by suit by one party to ar¬ 
bitration against the other, § 102, n. 246 
n. 22 * 
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Additional arbitrator, selection of third person to 
act as, § 43, p. 183 

Adherence to terms of arbitration agreement, § 37 
Adjourned meetings, notice to party, § 62 
Adjournments, meetings of arbitrators, discretion, § 
66 

Administrators. Executors and administrators, post 
Admissibility of evidence, in general, § 131, pp. 283- 
285 

Admissions, arbitrators, admissibility to explain 
award, § 131, p. 284 

Adoption, submission or award, effect of, § 94 
Advice, arbitrators seeking, § 50 
Advisory award, § 95, n. 54 

Affidavit of defense, action on award, § 124, p. 272 
Affidavits, 

Arbitrators, unambiguous award, § 131, p. 284 
Motion to vacate award supported by, § 111, p. 
263 

Affirmative allegations, objection or motion to va¬ 
cate award, § 111, p. 261 
Agent, 

Arbitrators acting as, § 48 
Impeachment of award for fraud or misconduct 
of, § 104, p. 247 

Revocation of submission by, § 33, p. 175 
Waiver of oath of arbitrators by, § 47 
Agreement, 

Acknowledgment, § 25 

Adherence to terms by special arbitrator or um¬ 
pire, § 57, p. 197, n. 54 

Appeal from award of arbitrators pursuant to, 
§ 114 

Breach, § 37, p. 181 

Conclusiveness of award, § 95 

Conformity of award to, § 80, p, 219 

Construction, § 27, p. 166 

Contracts, § 1, p. 153, n. 16 

Costs of arbitration proceedings by, § 140 

Designation of subject matter, § 20, p. 153, n. 57 

Discontinuance of suit, § 30, p. 172 

Enforcement, § 39 

Enforcement of award, effect of, § 124, p. 269 
Entry of judgment on award, § 129, p. 279 
Future disputes, § 10, p. 158, n. 74 
Law governing, § 16 

Ousting court of jurisdiction, § 29, p. 169 
Performance, § 37, p. 181 
Presumption in respect to submission, § 130 
Proof by witness, request to sign, § 25, p. 165, 
n. 71 
Seal, § 25 

Stipulation for entry as order of court, § 26 
Time of subscribing by witness, § 25, p. 165, n. 71 
Unanimous concurrence of arbitrators dispensed 
with by, § 67, p. 207 

Waiver of all claims by consummation, § 28, p. 
168 

Alteration of submission, effect as to liability on 
bond, § 146 

Alterations, reservation of authority to make ren¬ 
dering award invalid, § 81, p. 228 
Alternative award. 

Effect of partial invalidity, § 89, p. 236 
Finality of, § 81, p. 227 
Performance of, § 121 

Alternative naming of arbitrators in submission 
agreement, § 19, n. 53 


Ambiguous agreement or submission, construction 
of, § 27, p. 107 
Amendment, 

Award after completion, § 91 
Leave to amend petition for confirmation of 
award, § 92, p. 237, n. 18 
Pleadings, 

Action on award, § 124, p. 274 
Suit to set aside award, § 109, p. 258 
Recommittal of award for purpose of making use¬ 
less or unnecessary, § 113, p. 264 
Submission, § 31 

Amicable compounders, distinguished from arbitra¬ 
tors, § 40 
Amount, 

Award, validity dependent on, § 90 
Compensation of arbitrators, § 54 
Costs, fixing of, § 141 
Recoverable in action on, 

Arbitration bond, § 149 
Award, § 125 

Statement of amount in controversy in submis¬ 
sion agreement, § 21 
Uncertainty in award, § 84, p. 233 
Annexation of demand, submission agreement, § 2Q 
Answer, 

Action on award, § 124, p. 272 
Suit for equitable relief against award or to 
have it set aside, § 109, p. 259 
Antecedent dispute, necessity for submission, § 10 
Appeal, 

Agreement to arbitrate pending, § 30 
Award of arbitrators, right of, § 114 
Compulsory arbitration, validity of statute, § 2, 
p. 155 

Provision for not taking after award, § 29 
Application, confirmation of award, § 92 
Appointment, 

Arbitrators, § 42 

Sufficiency of evidence to show appointment of 
arbitrator or umpire, § 132 
Umpire, presumption in respect to, § 130 
Appraisement, 

Distinguished from arbitration, § 1, p. 153 
Impeachment of award for error of judgment in, 
§ 105, p. 251, n. 74 

Appraisers, distinguished from arbitrators, § 40 
Arbitration bond, amount of award not controlled 
by penalty of, § 90 

Arbitrations, naming in submission, § 19 
Arbitrators, §§ 40-54, pp. 181-196 

Absence affecting validity of award, § 60, p. 
199, n. 88 

Adjournments, discretion, § 66, p. 205 
Admission of evidence, § 64, p. 204 
Advice from other, § 50 

Agency for both parties, § 40, p. 181, n. 8; § 48, 
p. 190 

Agent’s power to waive oath, § 47, p. 189 
Alternative naming, § 19, n. 53 
Amicable compounders distinguished, § 40 
Amount of compensation, § 54, p. 195 
Appointment of, § 42 

Special arbitrator, § 43 
Substitute, § 44 

Umpire affecting powers, § 43, p. 185 
Attorney, employment, § 50, p. 192 
Attorneys at law, § 46, p. 186 
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Arbitrators—Continued, 

Award, post 

Bias, impeachment of award, 5 P- 249 
Boards of trade, § 46, p, 1S6 
Business relations affecting competency, § 46, 
p, 187 

Chance appointment, § 43, p. 184 

City attorney’s power to waive oath, § 47, p. 189 

Civil liability, § 53 

Committee for appointment, § 42 

Compelling attendance of witnesses, § 65. p. 205 

Compelling production of documents, § 65, p. 205 

Compensation, § 54, p. 195 

Power to award, § 136, p. 2S7, n. 7 
Competency, § 4G. p. ISO 

As witnesses, § 64, p. 204, n. 53 
Concurrence in appointment as special arbitra¬ 
tor or umpire, § 43, p. 184 
Contribution to compensation, § 54, p. 196 
Corporations, § 46, p. 186 
Costs, authority to award, § 135 
Counsel, consultation with, § 63, p. 203 
Criminal liability, § 53 
Deaf persons, § 46, p. 186 
Death as revocation of submission, § 34, p. 178 
Delegation of authority, § 50 
Disagreement, pleading in enforcement of award, 
§ 104, p. 271, n. 58 

Ecclesiastical courts, members of, § 46, p. 186 
Election as to time and place of arbitration, § 22 
Entertainment, impeachment of award, § 104, 
p. 248 

Expiration of time limit as terminating authori¬ 
ty, § 51, p. 193 
Fairness, § 46, p. 186 
Fees, 

Correction of award, § 112, p. 263, n. 44 
Pleading payment in action on award, § 124, 
p. 271, n. 60 

Forfeiture of compensation, § 54, p. 190 
Fraud, evidence, § 130, p. 282 
Hearing, § 58, p. 197 
Hearing by all arbitrators, § 60, p. 199 
Impartiality, § 46, p. 186 

Impeachment of award for fraud or misconduct 
of, § 104, p. 249 

Improper influence, impeachment of award, § 104, 
p, 24S 

Inability to make award, § 50, p. 192 
Indorsement of acceptance of agreement, § 42 
Infants, 5 46, p. 186 

Interest affecting competency, § 46, p. 187 

Judges, § 46, p. 186 

Ministerial assistance, § 50, p. 192 

Ministers, § 46, p. 186 

Misconduct, 

Evidence, § 130, p. 282; § 132, p. 285, n, 85 
Setting aside award, § 111, p. 261, n. 13 
Misdemeanor, § 53 
Mistake, evidence, § 130, p. 282 
Naming of in submission, § 19 
Nature and extent of authority, § 48, p. 190 
Notice of custom or usage, § 64, p. 204, n. 53 
Notice of meeting, § 60, p. 199; § 62 
Notice to be given to parties of meeting, § 62, 

p. 201 

Notice to of revocation of submission, § 33, p. 177 
Number appointed, $ 42 


Arbitrators—Continued, 

Oath, § 47, p. 188 

Pleading in enforcement of award, S 124, p. 
271, n. 56 

Official arbitrators, oath, § 47, p. 188 
Opinion ground for setting aside award, § 46, p. 
187 

Outlaws, § 46, p. 186 

Partiality, impeachment of award, § 104, p. 249 
Participation or presence of all, waiver of ob¬ 
jections, § 69, p. 210 

Participation with special arbitrator after dis¬ 
agreement, § 60, p. 200 
Personal liability, § 53 

Power to determine own Jurisdiction, § 80, p. 221 
Presence and participation of all, evidence, § 130, 

p. 282 

Presence at signing of award, § 75, p. 215 
Proceedings before, §§ 55-70, pp. 196-211 
Proof of disagreement to establish authority of 
special arbitrator or umpire, § 49 
Recital as to in award, § 74 
Refusal to act as revocation of submission, § 34, 
p. 178 

Refusal to hear counsel, waiver of objections, f 
69, p. 210 
Rehearing, § 70 

Relationship, competency, § 46, p. 187 
Re-swearing, § 47, p. 188 

Revocation of submission as terminating author¬ 
ity, § 51, p. 194 
Sheriffs, § 46, p. 186 
Signing of award, § 75, p. 214 
Special arbitrators, § 41; § 43, p. 183 
Substitution, § 44 

Sufficiency of evidence to show appointment, § 
132 

Termination of authority, § 51, p. 192 
Testimony, admissibility to prove matters In 
connection with arbitration, § 131, p. 284 
Time of appointment of special arbitrator, § 43, 
p. 183 

Time of taking oath, § 47, p. 189 
Unincorporated association, § 46, p. 186 
Waiver of defects in appointment, § 42 
Waiver of incompetency, § 46, p. 187 
Waiver of oath, § 47, p. 189 
Withdrawal or refusal to act, § 60, p. 199 
Women, § 46, p. 186 

Argument, duty of arbitrators to hear, § 59 
Assistance, arbitrators seeking, § 50 
Association, majority to appoint arbitrators, § 42, 
n. 27 

Assumpsit, enforcement of award by, § 124, p. 269 
Attached map, consideration in determining matters 
submitted by arbitration agreement, § 131, p. 283, 
n. 42 

Attachment, enforcement of award by, § 127 
Attendance of witnesses, power of arbitrators to com¬ 
pel, § 65 
Attestation, 

Award, § 75, p. 216 
Submission agreement, § 25 
Attorneys, 

Competency to act as arbitrators, § 46 
Consultation with by arbitrators, § 63 
Employment by arbitrators in drawing up award, 
§ 50 


1460 



ARBITRATION AND AWARD 


Attorneys—Continued, 

Fees, 

Recovery in action on arbitration bond, § 149 
Recovery on revocation of submission, § 36, 
n. 95 

Fraud or misconduct, impeachment of award, 
§ 104, p. 247 

Hearing before arbitrators, representation by 
counsel, § 58, p. 197 

Impeachment of award for misconduct of, § 104, 
p. 247 

Notice, meeting of arbitrators, § 62 
Auditors, distinguished from arbitrators, § 40 
Authority, 

Arbitrators, 

Determination of, § 80, p. 221 
Nature and extent of, § 48 
Special arbitrator or umpire, § 49 
Average, striking of in making award, § 68 
Avoidance. 

Impeachment of award by way of, § 107 
Matters available for impeachment of award, § 
108 

Plea in bar, § 126 
Award, §§ 71-115, pp. 211-265 
Absence of, 

Arbitrator affecting validity, § 60, p. 199, 
n. 88 

Party at time of reception of evidence, § 63, 
p. 203 

Acceptance by court, § 92 

Accord and satisfaction as defense to counts 
based on award, § 96, p. 243, n. 71 
Acknowledgment, § 75, p. 216 
Admissibility in evidence in action on, § 131, p. 
283 

Advisory award, § 95, p. 241, n. 54 
Alternative award, § 81, p. 227 
Alternative provisions, performance, § 121 
Amended award, § 91 
Amount, § 90 

Certainty, § 84, p. 233 
Impeachment, § 104, p. 249 
Appeal from, § 114 

Appraisal distinguished, § 98, p. 243, n, 81 
Attachment to enforce, § 127 
Attestation, § 75, p. 216 

Bond as security or indemnity, directing execu¬ 
tion, § 80, p. 224 

Burden of proof in attack on, § 130 
Certainty, § 84, p. 231 

Clerical errors, recommittal, § 113, p. 264 
Coextensiveness with submission, § 81, p. 229 
Collateral attack, § 115 
Completeness, § 81, p. 228 
Evidence, § 130, p. 282 
Conclusions or findings, § 74, p. 213 
Conclusiveness, §§ 94-100, pp. 238-244 
Concurrence of all arbitrators in decision, § 67, 
p. 207 

Conditional award, § 81, p. 227 
Confirmation, § 92 

Conformity to submission, § 80, p. 219 
Objections, § 80, p. 226 
Consideration for ratification, § 101, p. 246 
Consistency, § 85 
Construction, § 93 
Contract distinguished, § 71 


Award—Continued, 

Conveyance, direction for, § 81, p. 227 
Conveyance or transfer, directing, § 80, p. 224 
Copy, service, § 77, p. 217 
Correction, § 112 
Costs not submitted, § 96, p. 242 
Counterclaim, § 81, p. 228 
Damages in ejectment, § 80, p. 224 
Deed or conveyance to satisfy, § 121 
Defense or estoppel, pleading in evidence, 8 126, 
p. 275 

Delegation of future authority, § 81, p. 227 
Delivery as terminating arbitrator’s authority, § 
51, p. 192 

Demand to put party in default, § 118 
Description of property, certainty, § 84, p. 233 
Designation of court of entry, § 23 
Discretion of court as to recommittal, § 113, p. 
264 

Discretionary matters, § 81, p. 230 
Duplicate execution, § 76 
Ejectment, damages, § 80, p. 224 
Entirety, § 82 

Estoppel affecting right to question, § 11, p. 159 
Estoppel by acceptance of benefits of preliminary 
award, § 101, p. 245, n. 7 

Estoppel to complain of delay in making, § 51, 
p. 193 

Estoppel to object to, § 80, p. 226 
Execution on, § 128 

Failure to appoint umpire affecting award, § 
43, p. 185 

Finality, § 81, p. 226 
Form and requisites, § 72 
Fraud, § 88 

Operation and effect, § 95, p. 240, n. 44 
Setting aside award, § 104, p. 247 
Future damages or question, § 80, p. 225 
Impeachment of, §§ 103-106, pp. 246-255 
Inability to make as terminating authority, § 51, 
p. 192 

Incompleteness, § 89, p. 235 

Pleading in action on award, § 124, p. 273 
Injunction against, § 109, p. 257 
Injunction to enforce, § 117, p. 266, n. 92 
Interest, § 80, p. 224 

Joint and several demands and claims, § 80, 
p. 225 

Judgment distinguished, § 71 
Judgment on, § 129, p. 277 
Lapse of time as ratification, § 101, p. 246 
Lien on property, § 99 
Majority award, § 67, p. 207 
Manner of arriving at decision, § 67, p. 206 
Matters arising after submission, § 80, p. 224 
Matters not submitted or considered, operation 
and effect, § 96, p. 242 
Meeting for signing, notice, § 62, p. 201 
Merits of controversy, § 95, p. 240 
Misconduct, § 88 

Setting aside award, § 104, p. 247 
Mistake, § 87 

Effect of termination of authority, § 52, p. 
194, n. 20 
Modification, § 112 
Mutuality, § 83 
Nature and essentials, § 71 
New cause of action created by award, S 98 


1461 



ARBITRATION AND AWARD 
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Newly discovered evidence, recommittal of award, 
§ 113, p. 265 
Nonconformity, 

Partial invalidity, § 89, p. 235 

Pleading in action on award, § 124, p. 273 

Submission, § 89, p. 235 

Nondelivery, pleading in action on award, § 124, 
p. 273 

Notice of pleading in enforcement of award, § 124, 
p. 271, n. 61 

Notice of to place party in default, § 118 

Notice to parties, § 77, p. 217 

Offer to perform, § 122 

Omissions, objections, § 81, p. 230 

Operation and effect, § 94, p. 238 

Parol evidence to vary, § 67, p. 208, n, 13 

Parol repudiation, § 102 

Part performance, affecting power to confirm 
with submission not properly acknowledged, 
§ 25, p. 165, n. 72 
Partial invalidity, § 89, p. 234 
Partial relief or correction, § 109, p. 257 
Partiality, § 88 

Operation and effect, § 95, p. 240, n. 44 
Partiality presumed, § 90, p. 236, n. 9 
Participation of umpire, § 67, p. 208 
Parties, 

Certainty, § 84, p. 233 
Defects as to, § 89, p. 236 
Failure to award as to all parties, § 81, p. 
229 

Partnership matters, § SO, p. 223 
Payment, mutuality, § 83 
Performance dependent on nature of, § 116 
Performance or payment as ratification, § 101, p. 
245 

Performance under, §§ 116-122, pp. 266-267 
Personal property, conclusiveness, § 100 
Place of performance, § 120 
Plea in bar setting up, § 126 
Possibility of performance, f 86 
Preliminary award, estoppel by acceptance of 
benefits, § 101, p. 245, n. 7 
Presence of all arbitrators at signing, § 75, p. 215 
Preservation of future authority, § 81, p. 227 
Presumptions in respect to, § 130 
Promise to abide by award, effect, § SO, p. 220 
Publication, § 77, p. 216 
Quotient award, § 68 
Ratification, § 101 
Reasonableness, § 85 
Recitals, § 74, p. 214 
Recitals and contents, § 74, p. 212 
Recitals in to prove fact of submission, § 7, p. 156 
Recommittal, § 113 
Release of security, § 80, p. 223 
Releases, § 80, p. 223; § 83 
Repudiation, § 102 
Res judicata, § 97 
Return to court, § 78, p. 218 
Scope of submission, § 80, p. 221 
Sealing, § 75, p. 215 

In envelope, § 78, p. 219, n. 93 
Security, certainty of directions, § 84, p. 234 
Security or indemnity, § 80, p. 224 
Service of award, evidence, § 130, p. 282 
Service or delivery of award or copy, | 77, p. 217 


I Award—Continued, 

Setting aside, § 103 

Because of selection of umpire, § 43, p. 184 
! For evidence procured ex parte, § 63, p. 203, 

n. 48 

For free judgment of arbitrator, § 46, p. 187 
Setting out in declaration in action on bond, § 
148 

Setting out in pleading in action on, § 124, p. 
271, n. 56 

Settlement by parties after submission, § 80, 
p. 223 

Signing, § 75, p. 214 
Special submission, § 80, p. 222 
Stamping, § 75, p. 216 
Stipulation to abide, § 24 
Strangers, affecting, § 80, p. 225 
Sufficiency and validity, § 79 
Supplemental award, § 52, p. 194, n. 17; § 91 
Surplusage, void parts, § 89, p. 234, n. 85 
Third persons, affecting, § 80, p. 225 
Time of confirmation, § 92, p. 238 
Time of making, evidence, § 130, p. 282 
Time of payment, § 80, p. 224 
Time of performance, § 119 
Certainty, § 84, p. 233 
Title or ownership, mutuality, § 83 
Title to property, operation and effect, § 100 
Transfer or assignment of interest, repudiation 
of award, § 102, p. 246, n. 23 
Unanimous concurrence, § 67, p. 207 
Unauthorized signature, § 75, p. 215 
Vacation of confirmation, § 92, p. 237, n. 17 
Variance from submission, § 80, p. 220, n. 9 
Variance in duplicate, § 76 
Waiver of invalid part, § 89, p. 235 
Waiver of objections for want of conformity, § 

80, p. 226 

Waiver of time limit, § 51, p. 193 
Withdrawal of matters by party, § 80, p. 224 
Withdrawn matters, § 81, p. 229 
Writing, 

Necessity, § 73 

Reduction to writing at place other than that 
of hearing, § 61, p. 200, n. 97 
Bail, discharge by reference to arbitration, § 30 
Balance, validity of award finding, § 81, p. 228 
Bankruptcy, 

Conformity of award to submission, § 80, p. 220^ 
n. 7 

Revocation of submission in case of, § 34, p. 17^ 

Bar, 

Action on, 

Bond, § 148 

Original claim or demand, § 96, p. 241 
Pleading award in bar, § 126 
Pleading award in bar, 

Action on original claim, § 126 
Suit for equitable relief or to have award! 
set aside, § 109, p. 259 

Baseball, scope of submission, § 27, p. 168, n. 14 
Benefits, 

Acceptance of as estoppel to question jurisdic¬ 
tion to enter judgment on award, § 129, p. 
278 

Acceptance of as ratification of award, § 101^ 
p. 245 
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Bias, 

Evidence tending to show in proceedings by and 
before arbitrators, § 64 

Setting aside of award because of, § 104, p. 249 
Bill of particulars, waiver of objections to, § 69, p. 
211 

Bill of sale, award of not required when title es¬ 
tablished by, § 83 

Binding submission, necessity of, § 6 
Blank, agreement to sign award in, effect on va¬ 
lidity, § 81, p. 228 

Blasting, stipulation for appraisal in suit to enjoin, 

§ 1, p. 154, n. 16 
Bonds, §§ 143*149, pp. 289*292 

Giving to secure payment of award as ratifica¬ 
tion, § 101, p. 245 

Boundary dispute, bond, construction of stipulation, 

§ 144 
Breach, 

Agreement, §§ 37, 38 
Bond, § 144 

Assignment in declaration in action on bond, 

§ 148 

Obligation to perform award, § 121 
Bribery, impeachment of award for bribery of ap¬ 
praiser, § 104, p. 248, n. 48 

Brief of evidence, necessity of objections or excep¬ 
tions to award, § 111, p. 262 
Building and construction contracts, amount recover¬ 
able on award, § 125, p. 275, n. 34 
Building contracts, 

Award, operation and effect, § 96, p. 242, n. 69 
Ck)nformity of award to submission, § 80, p. 220, 
n. 6 

Scope of submission, § 27, p. 168, n. 14 
Bulls, conformity of award to submission, § 80, p. 

220, n. 10 
Burden of proof, 

In general, § 130 
Submission, § 7 

Business relations, qualification of arbitrator affected 
by, § 46 
•Calculation, 

Award made certain by, § 84, p. 232 
Impeachment of award for error in, § 105, p. 253 
Capacity, parties to submission, § 9 
Cause of action, 

Accrual of, § 124, p. 269 

Necessity to authorize submission to arbitration, 
§ 10 

•Certainty, award, § 84, pp. 231-234 
Certificate of clerk, evidence of submission, § 7 
Chance, appointment of special arbitrator or um¬ 
pire by, § 43, p. 184 
Chancery. Equity, post 

Character of submission, determination of, § 27, p. 
167 

Charter party, 

Construction of agreement for arbitration of dis¬ 
putes arising under, § 27, p. 168, n. 14 
Subject matter of arbitration, § 27, p. 168, n. 14 
Choice, appointment of special arbitrator or umpire 
as matter of, § 43, p. 184 
Civil liability, arbitrators, § 53 

Claims, inclusion in general submission, § 80, p. 221 
. Classification, arbitration proceedings, $ 4 


Clerical errors. 

Correction after termination of authority of ar¬ 
bitrators, § 52 

Recommittal of award for correction of, § 113, 
p. 264 

Clerk of court, costs, reference for fixing of amount, 
§ 141 

Clerks, assistance of arbitrators by, § 50 
Collateral, 

Attack, award of arbitrators, § 115 
Matters, reference of not regarded as submission 
to arbitration, § 1, p. 153, n. 15 
Securities, release of directed by award, § 80, 
p. 223 

Collective bargaining agreement, arbitration with 
reference to dispute growing out of, § 10 
Committee, appointment of arbitrators by, § 42 
Committees of boards of trade, competency to act 
as arbitrators, § 46 

Common counts, sufficiency in action on award, § 124, 
p. 270 

Common law. 

Appraisal distinguished, § 2, p. 155, n. 29 
Award, 

Entry as judgment, § 129, p. 278, n. 74 
Upheld as, § 79 

Enforcement of award at, § 123 
Finality of award, § 81, p. 226 
Origin, § 1, p. 152 

Revocation of submission under, § 33, p. 173 
Statute relating to arbitration not abrogating 
right of, § 2 

Communication of award, revocation of submission 
after, § 33, p. 175 
Compensation, 

Arbitrators, 

Authority to determine amount, § 136 
Entitled to reasonable, § 54 
Power to award, § 136, p. 287, n. 7 
Competency, 

Arbitrators, § 46 

Award not conforming to statutory requirements, 
§ 131, p. 283 

Evidence in proceedings by and before arbitra¬ 
tors, § 64 
Complaint, 

Action on arbitration bond, § 148 
Action on award, § 124, p. 270 
Setting aside award in equity, § 109, p. 258 
Completeness, 

Award, § 81,,p. 228 

Presumption in respect to, § 130 
Completion of award, termination of authority of ar¬ 
bitrators on, § 51, p. 192 
Compliance with award, performance, § 121 
Compliance with statute. 

Submission, § 15 

Validity of award dependent on, § 79 
Comprehensiveness, award, f 81, p. 229 
Compromise of opinion, award based on, § 50 
Compulsory arbitration. 

Duty to resort to, § 3 

Scope of submission, § 27, p. 168, n. 14 

Statutory provisions, § 2 

Computation, impeachment of award for error in, 
§ 105, p. 253 

Conclusions, necessity of setting out in award, § 74 
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Conclusions of law, hearing on esceptions to award, 

§ 111, p. 263 

Conclusiveness of award, §§ 94-100, pp. 238-244 
Concurrence, 

Appointment of special arbitrator or umpire, § 
43, p. 184 

Arbitrators in decision or award, § 67, p. 207 
Conditional award. 

Effect of partial invalidity, § 89, p. 235 
Finality of, § 81, p. 227 
Judgment on, § 129, p. 280 
Conditions, bonds, § 144 
Conditions precedent, § 29, p. 170 

Agreement to arbitrate, law governing, § 16, p- 
162, n. 40 

Performance of award, § 117 
Right of action, arbitration, § 29 
Conduct of proceedings, impeachment of award for 
fraud in, § 104, p. 248 
Confirmation, award, necessity of, § 92 
Conformity, judgment entered on award, § 129, p- 
280 

Conformity to submission, 

Award, § SO, p, 219 
Presumption in respect to, § 130 
Consent, 

Amendment or modification of, 

Award, § 91 
Submission, § 31 

Appointment of arbitrators, § 42 
Entry of judgment on award, § 129, p. 280 
Recommittal of award, § 113, p. 263 
Repudiation or abandonment of award, § 102 
Submission of controversy to arbitrators or 
judges. § 1, p. 152 
Substitution of arbitrators, § 44 
Consideration, 

Existence of as respects right to revoke submis¬ 
sion, § 33, p. 174 

Note, submission to arbitration, § 150 
Ratification of award, § 101, p. 246 
Submission agreement, § 14 
Consistency, award, necessity, § 85 
Constitutional provisions, effect of, § 2 
Construction, 

Arbitration agreement or submission, § 27, p. 166 
Award, § 93 
Bonds, § 144 

Consultation with attorney in absence of other party, 

§ 63, p. 203 

Consummated agreement, effect of, § 28 
Contemporaneous parol agreement not enlarging writ¬ 
ten submission, § 31 
Contempt, 

Attachment for on losing party’s failure to com¬ 
ply with award, § 129, p. 280 
Enforcement of award by attachment as for, § 
127 

Revocation of submission made rule of court, § 
36 

Contents, 

Award, § 74 

Judgment on award, § 129, p. 280 
Contingent interest. 

Disqualifying arbitrator, § 46 
General submission not embracing, § 80, p. 222 
Contract, 

See, also, Agreement, ante 


AND AWARD 

Contract—Continued, 

Award distinguished, § 71 
Award partaking of attributes, § 71 
Conveyances, post 

Gambling contracts, § 12, p. 160, n. 13 
Illegal contracts, § 12, p. 160 
Loss of agreement of submission, proof, § 7 
Parties with capacity to contract may submit 
to arbitration, § 9, p. 157 

Pleading in action on award including count on. 

contract, § 124, p. 271 
Statutory provisions, § 2, p. 155 
Terms used affecting construction of agreement, 
§ 1, p. 153, n. 16 
Writing, § 17, p. 162 

Contractual character of submission to arbitration, 
§8 

Contractual proceeding, § 1, p. 152 
Contribution, compensation of arbitrators, § 54 
Controversy, kind that may be submitted, § 10 
Conveyances, 

Authority of arbitrators to direct, § 80, p. 224 
Condition precedent to enforcement by award, 
§ 117 

Validity of award determining title or owner¬ 
ship without directing, § 81, p. 227 
Coparties, liability for compensation of arbitrators, 
§ 54 

Copy of award, service of, § 77 
Corporations, 

Arbitrators, § 46, p. 186 

Capacity to submit to arbitration, § 9, p. 15T 
Competency to act as arbitrators, § 46 
Compliance with statutory requirements, § 16, 
p. 162, n. 37 

Guaranty of award as agreement to arbitrate, 
§ 14, p. 160, n. 24 

Hearing before arbitrators, representation by of¬ 
ficers or agents, § 58, p. 197, n. 62 
Parties to submission, § 9 
Public corporations, § 9, p. 157, n. 59 
Representation at hearing by officer or agent, § 
58, n. 62 

Correction of award. 

After termination of authority of arbitrators, §; 
52 

Equity, § 109, p. 257 
Power of court, § 112 

Recommittal of award for making useless or un- - 
necessary, § 113, p. 264 

Reservation of authority to make rendering; 
award invalid, § 81, p. 228 
Corruption, 

Arbitrators, impeachment of award for, § 104, 
p. 249 

Civil liability of arbitrators in making award, 

§ 58 

Impeachment of award in equity for, § 109, p. 
256 

Cost plus basis, award to be determined under, § 80, 
p. 220, n. 6 

Costs, §§ 133-142, pp. 286-289 
Authority to allow, § 135 
Court proceedings, § 137 
Exercise of authority, §§ 138-141 
Fixing amount, § 141 
Law governing, § 134 

Recovery on revocation of submission, § 36 
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«Costs—Continued, 

Statutory provisions, § 140 
Submission, restriction, § 139 
Unauthorized or invalid allowance, § 142 
'Counsel, 

Consultation with by arbitrators, § 63 
Consulting by arbitrators, § 50 
Representation before arbitrators by, § 58 
Waiver of error in refusal to hear, § 69, p. 210 
Counterclaim, award, completeness, § 81, p. 228 
•Court costa, authority to determine and award, § 137 
Amendment or modification of submission by, § 
31 

Majority award in submissions under, § 67, p. 207 
Mistake of law in award, impeachment, § 105, 
p. 252 

Motion for rule to enforce award as reinstating 
action, § 30, p. 172 

Necessity of submission under for entry of judg¬ 
ment on award, § 129, p. 278 
Return of award in case of submission under, 

§ 78 

Revocation of submission made under, § 33, p. 
175 

Revocation of submission to arbitration by, § 35 
Submission, § 26 

Discharge of bail, § 30, p. 171 

Courts, 

Acceptance of award, § 92 

Agreement for submission as ousting court of 
jurisdiction, § 29, p. 169 
Compulsory arbitration, § 3 
Costs, control or review of powers of arbitrators, 1 
§ 138 I 

Designation of in submission agreement, § 23 
Discretion of court as to recommittal of award, i 
113, p, 264 

Ecclesiastical courts, members of as arbitrators, 

§ 46, p. 186 

Interference with award, § 103 
Modification of submission, § 31, p. 172 
Power to enter judgment on award, § 129, p. 277 
Ratification of award by proceeding jn court with 
reference to award, § 101, p. 245 
Re-submission where contract makes no provi¬ 
sion, § 34, p. 178 
Setting aside submission, § 35 
Statutes giving right to appeal from decision of 
arbitrators, validity, § 2, p. 155 
Statutory provision for judgment of specified 
court on award, § 15, p. 162 
Covenants, enforcement of award by action of, § 
124, p. 269 

Creditors, power of arbitrators over on submission 
of partnership matters, § 80, p. 223 
Criminal conversation, arbitration by rule of court, 
§ 64, p. 205, n. 70 

Criminal liability, arbitrators, § 53 
Criminal nature, submission of matters of, § 13 
Criminal prosecution, authority to award costs of 
prosecution growing out of matter in dispute, 
^ 137 

Cross-examination, proceedings and before arbi- 
trators, § 64 

Custom, notice of in proceedings by and before ar¬ 
bitrators, § 64, m 53 
Damages, 

Ejectment, award allowing, § 80, p. 224 


Damages-—Continued, , 

Liability for on revocation of submission, § 3b 
Liability of arbitrators, § 53 
Nonperformance of award, § 125 
Recovery on revocation of submission, § 33, p* 
174 

Date of submission, consideration of matters arising 
after, § 80, p. 224 

Day to day, adjournment of meetings from, § 66 
Deaf persons, competency to act as arbitrators, § 46 
Death, 

Arbitrator, revocation of submission by, § 34, 
p. 178 

Entry of judgment on award after death of par¬ 
ty, § 129, p. 279 

Party before award, revocation of submission 
by, § 34, p. 177 

Special arbitrator, appointment of successor, § 
45, p. 186, n. 87 

Debt, 

Action of to recover penalty for nonperformance 
of award, § 148 

Enforcement of award by action of, § 124, p. 269 
General submission including, § 80, p. 221 
Debtors, power of arbitrators over on submission of 
partnership matters, § 80, p. 223 
Decision, 

Manner of arriving at, § 67, p. 206 
Motion to vacate award, effect of, § 111, p. 263 
Power of arbitrators to make, § 48 
Recommittal of award, § 113, p. 265 
Declaration, 

Action on arbitration bond, § 148 
Action on award, § 124, p. 270 
Deed, execution as sufficient compliance with award, 

§ 121 

Defects, submission, cure of, § 15, n. 37 
Defense, 

Accord and satisfaction to counts based on award, 

§ 96, p. 243, n. 71 
Action on arbitration bond, § 147 
Action on award, § 108, p. 255 
Award, pleading in evidence, § 126, p. 275 
Bar, ante 

Enforcement of award, § 124, p. 272 
Equitable defenses to action on award, § 124, p. 
273 

Failure to arbitrate, § 38 
Impeachment of award by way of, § 107 
Matters of impeachment available at law, § 108 
Merger or bar of original defenses by award, § 
96, p. 241 

Waiver of discontinuance by defense, § 30, p. 
172 

Definiteness, recommittal of award for lack of, § 
113, p. 264, n. 63 
Definitions, 

Arbitration, § 1, p. 152, n. 6 
Submission, § 5 
Umpire, § 41 
Delay, 

Enforcement of award, effect of, § 124, p. 269 
Piling award, effect of, § 78 
Revocation warranted in case of, § 36, n. 83 
Setting aside of award prevented by, § 109, p. 
257 
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Delegation, 

Future authority, finality of award affected by, 

§ 81, p. 228 

Power of arbitrators, § 50 
Sign award, 5 75, p. 214 

Power to appoint special arbitrator or umpire, 
§ 43, p. 183 
Delivery, 

Award or copy thereof, § 77 
Publication effected by delivery of award, § 77 
Tennination of authority of arbitrators on de¬ 
livery of award, § 51, p. 192 

Demand, 

Annexation of to submission agreement, § 20 
General submission including, § 80, p. 221 
Modification of award, § 112, n. 44 
Necessity for issuance of attachment to enforce 
award, § 127 

Necessity of alleging in action on award, § 124, 
p. 271, n. 62 

Necessity to put party in default for nonperform¬ 
ance of award, § 118 
Demurrer, 

Plea in bar, § 126 

Pleading in action on award, § 124, p. 274 
Departure, 

Impeachment of award because of, § 303 
Pleading in action on bond, § 148, p. 291 
Replication amounting to in action on award, 
§ 124, p. 273 
Depositions, 

Consideration in proceedings by and before ar¬ 
bitrators, § 64, n. 67 
Evidence, § 64, p. 205, n. 67 
Description, certainty of award with reference to, 
§ 84, p. 233 

Destruction of subject-matter, revocation of submis¬ 
sion by, § 34, p. 177 
Determination, 

Power of arbitrators to make, § 48 
Recommittal of award, § 113, p. 265 
Difference of opinion, sufiiciency to warrant submis¬ 
sion to arbitration, § 10 

Diligence, necessity for setting aside of award on 
account of newly discovered evidence, § 106 
Directing conduct or action on part of parties by 
arbitrators, § 80, p. 225 

Direction of conveyance, finality of award without, 
I 81, p. 227 
Disagreement, 

Effect of failure to appoint umpire in case of, 

§ 43, p. 185 

Necessity for exercise of authority by special ar¬ 
bitrator or umpire, § 49 

Necessity of alleging in action on award by um¬ 
pire, § 124, p. 271, n. 58 

Participation of special arbitrator or umpire aft¬ 
er, § 60 

Quotient method of award, § 68 
Showing of in award by umpire, § 74 
Teimination of authority of arbitrators on, § 
51, p. 192 

Discharge of bail, reference to arbitration, § 30 
Discontinuance, 

Award operating as, § 96, p. 242, n. 62 
Submission to arbitration as, § 30 
Discretion, 

Adjournment of meetings of arbitrators, § 66 | 


Discretion—Continued, 

Award of costs by arbitrators, review, § 138 
Compensation of arbitrators, § 54 
Mode of conducting proceedings, § 56 
Recommittal of award, § 113, p. 264 
Reopening of case for further testimony, § 70 
Revocation of submission, § 33, p. 175 
Setting aside award, § 111, p. 259 
Time of making award, § 51, p. 194 
Discretionary matters, effect of failure to make 
award on, § 81, p. 230 

Disinterestedness, qualifications of arbitrators, § 46 
Dismissal, 

Award operating as, § 96, p. 242, n. 62 
Prevention of entry of judgment on award by 
taking, § 129, p. 277, n. 65 
Disposition, final award, § 81, p. 226 
Dispute, 

Kind that may be submitted, § 10 
Presupposition of, § 1, p. 153, n. 14 
Dissent, majority action, effect of, § 67, p. 206 
Dissolution, partnership, award of, § 80, p. 223 
Distinct matters, single award on, § 82 
Distinction, 

Statutory and common-law arbitration, § 4, n. 46 
Tribunal from regularly organized court, § 1,. 
p. 153 

Division of personal property, finality of award with¬ 
out, § 81, p. 227 

Documents, power of arbitrators to compel produc¬ 
tion of, § 65 

Doubtful matters, submission of, § 10 
Drainage commissioners, authority to submit disput¬ 
ed matters, § 9, n* 59 
Duplicate, execution of award in, § 76 
Duplicitous plea, action on award, § 124, p. 272 
Duress, validity of arbitration agreement as affected 
by, § 14 

Ecclesiastical courts, competency of members to act 
as arbitrators, § 46 
Ejectment, 

Award available as basis of title in, § 100 
Damages allowed in addition to award, § 80^ 
p. 224 

Election of remedies, enforcement of award, § 124^ 

p. 268 

Encouraging arbitration, policy of law, § 1, p. 152 
End of subject-matter, revocation of submission by> 
§ 34, p. 177 
Enforcement, 

Action at law, § 124, p. 268 
Affidavit of defense, § 124, p. 272 
Amount recoverable, § 125 
Assumpsit, § 124, p. 269 
Attachment, § 127 
Award, §§ 123-129, pp. 268-280 
Default judgment, § 124, p, 274 
Foreign award, pleading in action on, § 124,. 
p. 272 

Form of action, § 124, p. 269 
Instructions, § 124, p. 274 
Issues, proof and variance, § 124, p. 274 
Judgment on award, §§ 124, 125, 129, p. 280 
Limitations, § 124, p» 269 

Motion for rule of court as reinstatement of ac¬ 
tion, § 30, p. 172 
Parties, § 124, p. 270 
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Enforcement—Continued, 

Petition seeking confirmation and enforcement of 
award, § 92, p. 237, n. 18 
Pleading, § 124, p. 270 
Special pleas, § 124, p. 272 
Trial, §§ 124, 125 
Verdict, § 124, p. 275, n. 28 
Verification of pleading, § 124, p. 272 
Enlargement of time for making award, effect as 
respects liability on bond, § 146 
Entertainment of arbitrators, impeachment of award 
because of, § 104, p. 248 

Entire controversy, powers of arbitrators on submis¬ 
sion of, § 80, p. 222 
Entirety, award in, necessity, § 82 
Equitable defenses, setting up in law action on award, 
§ 124, p. 273 
Equity, 

Arbitrators not bound by equity rules, § 48, p. 
191 

Construction of arbitration agreement for submis¬ 
sion, § 27, p. 166 

Discontinuance of action by submission, § 30, p. 
172 

Enforcement of decree entered on award, § 129, 

p. 280 

Impeachment of award in, § 109, pp. 256-259 
Matters which may be submitted, § 10, p. 158 
Setting aside award for fraud and mistake, § 
109, p. 256 

Error, impeachment of award because of, § 105, pp. 
251-254 

Essentials, award, § 71 
Estoppel, 

Acceptance of benefits from preliminary award, 
§ 101, p. 245, n. 7 

Award of right in real estate, § 11, p. 159 
Pleading in evidence, § 126, p. 275 
Jurisdiction to enter judgment on award, accept¬ 
ance of benefits, § 129, p. 278 
Mutual consent to award exceeding submission, 

§ 80, p. 226 

•Objection to confirmation of award, § 92, n. 19 
Pleading and evidence of award as, § 126 
Time limit for making award, § 51, p. 193 
Evidence, §§ 130-132, pp. 281-286 
•Admission, § 64, p. 204 

Admissibility to explain award, § 131, p. 284 
•Affidavits of arbitrators, § 131, p. 284 
Agreement for submission, § 7 
•Appointment of arbitrator or umpire, § 132, p. 
285 

-Appointment of umpire, § 130, p. 282 
Arbitrators’ testimony, § 131, p. 284 
-Award as conclusive evidence of facts, § 95, p. 
240, n. 45 

-Award pleaded in bar, § 126 
-Burden of proof, § 130 
Submission, § 7 

•Compelling production of documents, § 65, p. 205 
‘Conformity to submission, § 130, p. 282 
-Defeat of claim for compensation of arbitrator, 
§ 54, p. 196, n. 39 
Depositions, § 64, p. 205, n. 67 
Exclusion, § 64, p. 204 

Excuse for lack of brief in setting aside award, 
§ 111, p. 262, n. 27 


Evidence—Continued, 

Expert testimony, § 64, p. 204 

Proceedings before arbitrators, § 64 
Extrinsic evidence of real controversy, § 131, p. 
283 

Fraud of arbitrators, § 130, p. 282 
Hearing, § 130, p. 281 

On resubmission, § 113, p. 265, n. 78 
Impeachment of award, § 131, p. 285; § 132, p. 
286 

False or perjured testimony, § 104, p. 248 
Mistake with respect to admission or exclu¬ 
sion of, § 105, p. 252 

Prevention of production of evidence, § 104, 
p. 250, n. 69 

Majority award, § 132, p. 286 
Maps, § 131, p. 283, n. 42 

Misconduct or mistake of arbitrators, § 130, p. 
282 

Necessity of setting out in award, § 74 
Newly discovered evidence. 

Impeachment of award, § 106 
Recommittal of award, § 113, p. 265 
Notice of hearing, § 130, p. 281; § 132, p. 286 
Oath of arbitrators, § 130, p. 281 
Parol evidence to vary award, § 67, p. 208, n. 13 
Parol evidence to vary or add to terms of sub¬ 
mission of award, § 133, p. 283 
Parol or extrinsic evidence, § 131, p. 283 
Presence and participation of all arbitrators, § 
130, p. 282 

Presence of all arbitrators, § 132, p. 286 
Presence of parties at hearing of, § 63, p. 202 
Presumption, post 

Proceedings by and before arbitrators, § 64 
Reconsideration or rehearing, § 70 
Report of evidence, proceedings by and before ar¬ 
bitrators, § 64 

Report or notes of evidence, § 64, p. 204 
Resubmission of award, § 113, p. 265, n. 78 
Service of award, § 130, p. 282 
Setting out in award, § 74, p. 214, n. 98 
Submission, § 130, p. 281 
Swearing of witnesses, § 130, p. 282 
Time of making award, § 130, p. 282 
Waiver of objections, § 69, p. 211 
Waiver of right of rehearing, § 59, p. 199 
Waiver of right to produce, § 69, p. 211 
Weight and sufficiency, § 64, p. 204; § 132, p. 
285 

Excessive award. 

Presumption of misconduct or partiality, § 130 
Validity of, § 90 

Exclusion of evidence, presumption and burden of 
proof in respect to, § 130 

Exclusiveness, statutory remedy for impeachment or 
setting aside of award, § 110 
Executed agreement, effect of, § 28 
Execution, 

Enforcement of judgment entered on award by, 
§ 129, p. 280 

Issuance on award itself, § 128 
Executors and administrators, 

Enforcement of award, § 124, p. 270 
Stipulation that agreement shall bind heirs, effect 
of, § 34, p. 177, n. 53 

Exhibits, copy of award, pleading in action to en¬ 
force, § 124, p. 271, n. 57 
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Existing difference, necessity for submission, § 10 
Ex parte communications, right of party to listen 
to, § 63 

Ex parte proceedings, § 63, p. 202 
Expense, recovery on revocation of submission, § 36 
Expenses of arbitration, authority to allow, § 136 
Expert testimony, consideration in proceedings by 
and before arbitrators, § 64 
Experts, consulting by arbitrators, § 50 
E:q)iration of time limit, termination of arbitrators’ 
authority on, § 51, p. 193 
Express ratification of award, § 101, p. 245 
Extension, 

Acknowledgment, § 25, n. 70 
Time limit as respects termination of authority 
of arbitrators, § 51, p. 193 
Extensiveness, award, § 81, p. 229 
Extent, authority of arbitrators, § 48 
Extrinsic evidence, admissibility to show existence 
of real controversy, § 131, p. 283 
Extrinsic matters, uncertainty of award due to, § 84, 

p. 232 

Fact, impeachment of award for mistake or error of, 

§ 105, p. 251 

Failure of performance, effect of, § 117 
Failure to appoint umpire, effect of, § 43, p. 185 
Failure to arbitrate, remedy, § 38 
Failure to follow law, impeachment of award because 
of, S 105, p. 254 

Fairness, qualifications of arbitrators, § 46 
False claim, impeachment of award for presentation 
of, § 104, p. 248 

False swearing, impeachment of award induced by, 

§ 104, p. 248 

Favoring arbitration, policy of law, $ 1, p. 152 
Fees, 

Arbitrators, § 54 I 

Arbitrators, 

Authority to determine and award, § 136 
Statement of in award not required, § 74 
Filing, 

Award, notice of, § 77 
Submission, time of, § 26 
Final award, 

Revocation of submission after, § 33, p. 175 
Termination of authority of arbitrators on, § 51, 
p. 192 

Final determination, notice to parties of meeting for. 

§ 62 

Final judgment, award constituting, § 71 
Finality, 

Award. § 81, pp. 226-230 

Presumption in respect to, § 130 
Recommittal of award for lack of, § 113, p. 264, 
n. 63 
Findings, 

Award partaking of attributes, § 71 
Necessity of setting out in award, § 74 
Findings of fact, hearing on exceptions to award ^ 
111, p. 263 

Fixing price by parties for determining amount of 
material used, § 80, p. 222, n. 22 
Foreign award, pleading in action on, § 124, p. 272 
Foreign country, agreement to arbitrate future dis¬ 
putes in, § 28 

forfeiture, compensation of arbitrators^ right to, 

§ 54 


Form, 

Award, § 72 

Submission to arbitration, § 14 
Form of action, enforcement of award, § 124, p. 269 
Formal judgment on award, necessity of entering, 
§ 129, p. 279 
Fraud, 

Arbitrator not competent witness to prove, § 
131, p. 285 

Award, operation and effect, § 95, p. 240, n. 44 
Burden of proving, § 130 

Civil liability of arbitrators in making award, 
§ 53 

Defense available as matter of impeachment of 
award, § 108 

Effect on validity of award, § 88 
General allegation of in proceeding to vacate 
award, § 111, p. 261 

Impeachment of award because of, § 104, pp. 
247-251 

Impeachment of award in equity for, § 109, p. 
256 

Recommittal of award because of, § 113, p. 264 
Replication to plea in bar setting up, § 126 
Validity of arbitration agreement as affected 
by, § 14 

Functi ofiScio, arbitrators becoming on appointment 
of umpire, § 43, p. 185 

Future contingency, finality of award made subject 
to, § 81, p. 227 

Future controversies, necessity that award preclude, 

§ 81, p. 227 

Future damages or questions, award covering, § 80, 
p. 225 

Future disagreement, stipulation to submit matters of, 

§ 1, p. 154, n. 16 
Future disputes, 

Agreement to arbitrate, § 10, n. 74 
Foreign country, agreement to arbitrate, § 28 
Revocation of agreement or submission, § 33, p^ 
175 

Gambling contract not basis of valid award, § 12, n. 13- 
General issue, plea of in action on award, § 124, p 
272 

General manager, arbitration with respect to con¬ 
tract, § 10 

General release, award directing execution of, § 80, 
p. 223 

General submissions. 

Matters included, § 80, p. 221 
Merger or bar by award under, § 96, p. 243 
Governing law, submission, § 16 
Gross sum. 

Award of costs in, § 141 

Effect of partial invalidity of award for, § 89, 
p. 236 
Grounds, 

Recommittal of award, § 113, p. 264 
Setting aside award, § 11, p. 260 
Guarantors, binding effect of award as to, § 94, n. 3g 
Hearing, § 58, p. 197 

Adjourned meetings, notice, § 62, p. 201 
All arbitrators, § 60, p. 199 
Evidence, § 64, p. 203 

Presence of party at hearing of evidence. $ 
63, p. 202 

Exceptions to award, § 111, p. 263 
Mode of conducting, § 68 
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Hearing—Continued, 

Notice of meeting, § 62, p. 200 
Place of service of notice of meeting, § 62, p. 
202 

Presence of all arbitrators, § 60 
Presence of parties. 

At all meetings, § 62, p. 202 
Waiver of objections, § 69, p. 209 
Presence or participation of special arbitrator or 
umpire, § 60, p. 199 
Presumption in respect to, § 130 
Rehearing, § 70 

Right of parties before arbitrators, § 59, p. 198 
Special arbitrator, § 59, p. 198 
After disagreement, § 60, p. 200 
Special arbitrator or umpire, right to, § 59, p. 198 
Time and place, § 61, p. 200 
Umpire, § 59, p. 198 

After disagreement, § 60, p. 200 
Waiver of right to, § 69, p. 209 
Withdrawal or refusal of arbitrator to act, § 60, 
p. 199 

Heirs, stipulation that agreement shall bind, effect of, 
§ 34, p. 177, n. 53 

Husband and wife, award against husband alone on 
submission of suit against, § 80, p. 225 
Hypothetical award, validity of, § 81, p. 227 
Ignorance, repudiation of ratification of award by, 
§ 101, p. 246 

Illegal transaction, submission of claim based upon, 
§ 12 

Impartiality, 

Qualifications of arbitrators, § 46 
Sufficiency of evidence, § 132, n. 85 
Impeachment of award, §§ 103-115, pp. 246-265 
Acquiescence, § 109, p. 257 
Appeal, § 114 

Appraisal, error of judgment, § 105, p. 251, n. 74 
Arbitrator not competent witness to impeach own 
award, § 131, p. 285 
At law, § 108 

Bias of arbitrator, waiver of objection, § 104, p. 
251, n. 73 

Bias or partiality of arbitrators, § 104, p. 249 

Bill of complaint, § 109, p. 258 

Bribery, § 104, p. 248, n. 48 

Collateral attack, § 115 

Correction of award, § 112 

Equity, § 109, p. 256 

Evidence, § 131, p. 285 

Mistake as to, § 105, p. 252 
Evidence of fraud, misconduct or mistake of ar¬ 
bitrators, § 130, p. 282 
Fraud, § 104, p. 247 

Equitable relief, § 109, p. 256 
Fraud or misconduct of arbitrators, § 104, p. 249 
Influence on arbitrators, § 104, p. 248 
Inspection by arbitrator with consent of parties, 
§ 104, p. 251, n. 73 

Irregularities and indiscretions of arbitrators, § 
104, p. 249 
Laches, § 109, p. 257 

Letter of arbitrator to party, § 104, p. 250, n. 55 
Method of, §§ 107-115, pp. 255-265 
Misconduct, § 104, p. 247 
Mistake, equitable relief, § 109, p. 256 
Mistake or error as to law, § 105, p. 251 
Modification of award, S 11^ 


Impeachment of award—Continued, 

Newly discovered evidence, § 106 
Partial relief or correction of award, $ P* 
257 

Parties, § 109, p. 258 
Perjury, § 104, p. 248 
Plea or answer, § 109, p. 259 
Pleading, § 109, p. 258 
Recommittal, § 113 

Reinspection of property by arbitrator after hear¬ 
ing closed, § 104, p. 250, n. 70 
Setting aside, § 111 
Statutory remedy, § 110 
Sufficiency of evidence, § 132 
Waiver of objections, § 104, p. 250 
Implication, 

Agreement not to be extended by, § 27, p. 166 
Waiver of defects or irregularities in proceedings 
by, § 69, p. 209 

Implied agreement dispensing with unanimous con¬ 
currence of arbitrators, § 67, p. 208 
Implied power, setting aside award, § 111, p. 259 
Implied ratification, award, § 101, p. 245 
Implied revocation. 

Arbitration agreement, § 32 
Submission, § 34, p. 177 

Inability to agree, termination of authority of arbi¬ 
trators on, § 51, p. 192 
Inadequate award. 

Presumption of misconduct or partiality, § 130 
Validity of, § 90 

Incidental matters, determination on general submis¬ 
sion, § 80, p. 222 

Incompetency of party, revocation of submission, § 34,. 
p. 177 

Incompleteness, 

Objection to award because of, § 81, p. 230 
Partial invalidity of award because of, § 89, 
p. 235 

Special plea setting up in action on award, § 124, 
p. 273 

Inconsistent relief, prayer for in bill seeking to en¬ 
force award, § 109, p. 258 
Indemnity, award requiring, § 80, p, 224 
Independent decision, umpire, § 67, p. 208 
Indiscretions, impeachment of award because of, 5 
104, p. 250 

Individual capacity, submission in, § 9 
Individual judgment, arbitrators to exercise, § 50 
Indorsement, acceptance of agreement of arbitra¬ 
tion, § 42 

Inexpensive disposition of matters involved, § 1, p* 
152 

Infants, competency to act as arbitrators, § 46 
Influence on arbitrators, impeachment of award be¬ 
cause of, § 104, p. 248 

Informal conduct, hearing before arbitrators, § 58 
Informalities, recommittal of award for correction of,. 
§ 113, p. 264 

Information, arbitrators to avail themselves of own^ 
§ 64 

Injunction, 

Granting of on setting aside award in equity, § 
109, p. 257 

Stay of entry of judgment on award, § 129, p* 
280 

Insanity of party as revocation of submission, { 34,. 
p. 177 
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Installments, award of future payments by, § 80, 
p. 224 

Institution of suit, revocation of submission by, § 34, 
p. 178 
Insurance, 

Award, bar of action, § 96, p. 244, n. 59 
Fraud of adjuster, impeachment of award, § 104, 
p. 247, n. 36 
Intention, 

Arbitration agreement construed to give effect to, 
§ 27, p. 166 

Capacity of arbitrator or umpire, § 41 
Concurrence of arbitrators in award, § 67, p. 208 
Ratification of award, § 101, p. 245 
Revocation of submission, § 33, p. 177 
Scope of submission determined by, § 80, p. 221 
Interdependent award, effect of partial invalidity, § 
89, p. 235 
Interest, 

Allowance on sum awarded, § 80, p. 224 
Fees and expenses of arbitrators, § 54, n. 35 
Inclusion in judgment on award, § 129, p. 280 
Interest in subject-matter, joinder in submission by 
parties having, § 9 
Interpretation, 

Arbitration agreement or submission, § 27, p. 
166 

Award, § 93 

Investigation, appointment of special arbitrator be¬ 
fore entering on, § 43, p. 183 
Irregularities, 

Impeachment of award because of, § 104, p. 250 
Waiver of, § 69, p. 209 

Irrevocability, effect of agreement in respect to, § 
33, p. 174 

Issues, action on award, § 124, p. 274 
Itemization, award of costs, § 141 
Joinder, 

Parties, 

Action to enforce award, § 124, p. 270 
Action to set aside award, § 109, p. 258 
Persons jointly interested, § 9 
Joint, 

Arbitrator, appointment of, § 41 
Demands or claims, award in respect to, § 80, 
p. 225 

Interest, submission by persons having, § 9 
Liability, compensation of arbitrators, § 54 
Judgment, 

Action on award, § 124, p. 275 
Award distinguished, § 71 
Award having effect of, § 94 
Entry of on award, § 129, pp. 277-280 
Jurisdiction, 

Arbitrators, determination of, § 80, p. 221 
Entry of judgment on award, § 129, p. 277 
Objection to at any time, § 69, p. 209 
Ousting of by arbitration agreement, f 29 
Jury question, award pleaded in bar, § 126 
Jury trial. 

Action on award, § 124, p. 274 

Issues raised on motion to set aside award, § 

111, p. 262 

Justice of the peace, return of award to, § 78 
Kinds, 

Arbitration, § 4 

Matters that may be submitted, § 10 


Knowledge, 

Arbitrators to avail themselves of own, § 64 
Ratification of award affected by, § 101, p. 246 
Labor dispute, right to arbitration, § 10 
Laches, setting aside of award precluded by, § 109, 
p. 257 

Landlord and tenant, conformity of award to sub¬ 
mission, § 80, p. 220, n. 7 

Lapse of time, ratification of award, § 101, p. 246 
Law governing, § 2, p. 155, n. 38 
Costs of arbitration, § 134 
Submission, § 16 
Validity of award, § 79 
Leave of court. 

Amend, necessity of granting on sustaining of 
demurrer to petition for confirmation, § 92, 
n. 18 

Revocation of submission, § 33, p. 175 
Legislative limitation on powers of arbitrators, § 48, 
n. 47 

Liabilities, bond, § 145 
Liberal construction. 

Arbitration agreement or submission, § 27, p. 
166 

Award, § 93 

Lien, award operating as, § 99 
Lienholders, 

Award, operation and effect, § 94, p. 239, n. 38 
Effect of award as to, § 94, n. 38 
Limitations, 

Enforcement of award, § 124, p. 269 
Entry of judgment on award, § 129, p. 280 
Power of arbitrators, § 48 
Recovery in action on arbitration bond, § 149 
Time for hearing before arbitrators, § 66 
Litigation, finality of award terminating or prevent¬ 
ing, § 81, p. 226 

Loss of time, recovery for on revocation of submis¬ 
sion, § 36 

Lost agreement, parol proof, § 7 
Lost written submission, parol evidence showing con¬ 
tents of, § 131, p. 283 

Lot, waiver of irregularities in appointment of spe¬ 
cial arbitrator or umpire by, § 43, p. 185 
Lunacy, revocation of submission by, § 34, p. 177 
Majority, 

Appointment of arbitrators by committee of as¬ 
sociation, § 42, n. 27 

Award by after withdrawal of minority, § 67, 

p. 206 

Majority award, sufficiency of evidence, § 132 
Mandatory injunction, judgment on award in form 
of, § 129, p. 280 

Marriage, female party, revocation of submission by, 

§ 34, p. 178 

Matters arising after submission, consideration of by 
arbitrators, { 80, p. 224 

Matters that may be submitted, §§ 10-13, pp. 158- 
160 

Measure of damages, revocation of submission, § 36 
Medical services, 

Arbitration under agreement for furnishing, § 27. 
p. 168, n. 14 

Compulsory arbitration, { 27, p. 168, n. 14 
Meetings, 

Adjournment, discretion of arbitrators, § 66 
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Meetings—Continued, 

Notice, 

Arbitrators, § 60 

Parties to arbitration proceedings, § 62 
Presence of parties at, § 63 
Merger, 

Award operating to merge and extinguish claims, 
§ 96, p. 241 

Claims merged in valid award, § 1, p. 154, m 19 
Merits of controversy, binding effect of award on, 
§ 95 
Method, 

Appointment of arbitrators, § 42 
Impeachment of award, §§ 107-115, pp. 255-265 
Waiver of oath of arbitrators, § 47 
Ministerial assistance to arbitrators, § 50 
Ministerial duty, entry of judgment on award, § 129, 
p. 277 

Ministers, competency to act as arbitrators, § 46 
Minority, withdrawal after disagreement, effect of, 
§ 67, p. 206 

Misbehavior, impeachment of award because of, § 104, 
p. 250, n. 65 

Misconception of facts, impeachment of award be¬ 
cause of, § 105, p. 253 
Misconduct, 

Arbitrator not competent witness to prove, § 131, 
p. 285 

Burden of proving, § 130 

Defense available as matter of impeachment of 
award, § 108 

Effect on validity of award, § 88 
General allegation of in proceeding to vacate 
award, § 111, p. 261 

Impeachment of award because of, § 104, pp. 
247-251 

Presumption in case of excessive or inadequate 
award, § 130 

Recommittal of award because of, § 113, p. 264 
Replication to plea in bar setting up, § 126 
Sufficiency of evidence showing, § 132, n. 85 
Misconstruction of law, impeachment of award be¬ 
cause of, § 105, p. 252 

Misdemeanor, arbitrator agreeing beforehand with 
regard to award, § 53 

Misnomer of parties in notice of meeting of arbitra¬ 
tors, § 62, p. 201, n. 23 
Misrecitals, award, effect of, § 74 
Mistake, 

Award, § 105, p. 251 

Not invalidated by, § 87 
Burden of proving, § 130 

Defense available as matter of impeachment of 
award, § 108 

Evidence, impeachment of award, § 105, p. 252 
Failure of intent, impeachment of award, § 105, 
p. 253 

Impeachment of award because of, J 105, pp. 
251-254; § 109, p. 256 

Parties, impeachment of award, § 105, p. 254 
Reopening proceeding on account of, § 52, n. 20 
Replication to plea in bar setting up, § 126 
Testimony of arbitrators admissible to show, § 
131, p. 285 

Waiver in respect to arbitration begun under, § 
14, n. 26 

Mixed mistake of law and^ fact, impeachment of 
award, § 105, p. 254, n. 18’ 


Mode, 

Conduct of proceedings, § 56 
Conduct of proceedings, 

Special arbitrator umpire, § 57 
Objections to confirmation of award, S 92, n. 19 
Ratification of award, § 101, p. 245 
Return of award, § 78 
Modification, 

Award, 

Arbitrators’ or parties’ power after comple¬ 
tion, § 91 

Power of court, § 112 
Bond, § 146 
Submission, § 31 
Money award. 

Amount recoverable, § 125 
Enforcement of judgment on, § 129, p. 280 
Pleading in action on, § 124, p. 270 
Time of performance, § 119 
Mortgages, 

Award, operation and effect as to matters not 
submitted, § 96, p. 243, n. 69 
Release of directed by award, § 80, p. 223 
Motion, entry of judgment on award, necessity, 5 
129, p. 279 

Motion picture actor, arbitration with respect to 
contract, § 10 
Mutual consent. 

Objection on ground that award exceeded sub* 
mission by, § 80, p. 226 

Repudiation or abandonment of award, § 102 
Revocation of submission by, § 33, p. 174 
Submission agreement, § 14 
Mutual release. 

Award of, § 80, p. 223; § 83 
Condition precedent to enforcement of award, 
§ 117 

Mutuality of award, § 83 

Names, arbitrators in agreement to submission, § 19 
Nature, 

Authority of arbitrators, § 48 
Award, § 71 

Submission to arbitration, § 5 
Nature of proceeding, §§ 1-4, pp. 152-156 
New award on recommittal, return, § 113, p. 265 
New cause of action, award operating to create, § 98 
New trial, authority of arbitrators to grant, § 70 
Newly discovered evidence, 

Recommittal of award because of, § 113, p. 265 
Setting aside award on account of, § 106 
Nil debet, plea of in action on award, § 124, p, 272 
No award. 

Plea of in action on, 

Award, § 124, p. 273 
Bond, § 148 

Nominal damages, recovery on revocation of submis¬ 
sion, § 36 

Non assumpsit, plea of in action on award, § 124, 
p. 272 

Nonconclusive matters, reference of, § 1, p. 153, n. 15 
Nonconformity, 

Partial invalidity of award because of, § 89, p. 
235 

Special plea setting up in action on award, § 124, 
p. 273 

Nondelivery, plea of in action on award, § 124, p. 273 
Nonperformance of award, recovery on bond for, § 
144 
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Nonsuit, prevention of entry of judgment on award 
by taking. § 129, p. 277, n. 65 
Notes, 

Giving to secure payment of award as ratifica¬ 
tion, § 101, p. 245 

Submission as good consideration for, § 150 
Notes of evidence, proceedings by ...id before arbi¬ 
trators, § 64 
Notice, 

Defense of want of available as matter of im¬ 
peachment of award, § 108 
Entry of judgment on award, § 129, p. 279 
Hearing, presumption in respect to, § 130 
Making of award, necessity of giving, § 77 
Meeting, 

Arbitrators, § 60 

Parties to arbitration proceedings, § 62 
Necessity of alleging in action on award, § 124, 
p. 271, n. 61 

Necessity to place party in default for failure 
to perform award, § 118 
Recital of giving not required in award, § 74 
Revocation of submission, § 33, p. 177 
Sufiiciency of evidence to show, § 132 
Waiver of time and place of hearing, § 69, p. 
210 

Number of arbitrators, § 42 

Change as affecting liability on bond, § 146 
Oath, 

Arbitrators. § 47 

Necessity of alleging in action on award, § 
124, p. 271, n, 56 
Presumption, § 130 

Objections or exceptions to award, § 111, p. 262 
Recital of in award, § 74 
Witnesses testifying before arbitrators, § 65 
Waiver of, § 69, p. 210 
Objections, 

Confirmation of award, § 92 
Favorable award preventing, § SO, p. 226 
Incompleteness of award, § 81, p. 230 
Presentation or preservation, setting aside award, 

§ 111, p. 260 

Unauthorized award of costs, § 142 
Uncertainty of award, § 84, p. 232 
Waiver by subsequent participation in proceed¬ 
ings, § 69, p. 209 

Waiver of right to impeach award for fraud 
or misconduct, § 104, p. 250 
Obligation, mutuality required, § 14 
Offenses, submission to arbitration, § 13 
Offer of. 

Evidence, proceedings by and before arbitrators, 
§ 64 

Performance, 

Condition precedent to enforcement of 
award, § 117 
Effect of offer, § 122 

Oflacial arbitrators, exemption from necessity of tak¬ 
ing oath, § 47 
Operation, 

Arbitration agreement, §§ 28-30, pp. 168-172 
Award, § 94 

Operation of law, revocation of submission by, § 34, 
pp. 177-179 

Optional award, finality of, § 81, p. 227 


Oral award, 

Parol evidence showing contents and terms, § 131, 
p. 283 

Power to make, § 73 
Oral submission, § 17 

Interpretation and construction of, § 27, p. 166 
Parol evidence to show contents and terms, § 
131, p. 283 
Proof, § 7 

Revocation of, § 33, p. 177 
Order, necessity for submission, § 26 
Origin of proceeding, §§ 1-4, pp. 152-156 
Original claim, award barring further action on, § 
96, p. 243 

Outlaws, competency to act as arbitrators, § 46 
Ownership, 

Finality of award under submission of, § 81, p. 
227 

Mutuality of award detei-mining, § 83 
Real estate, submission of dispute involving, § 11 
Parol, 

Amendment or modification of submission by, 
§ 31 

Apnointment of special arbitrator or umpire by, 
‘ § 43, p. 184 

Repudiation of award by, § 102 
Parol award, § 73 

Unsigned written award given effect as, § 75, 
p. 214 
Parol evidence, 

Loss of agreement of submission, proof, § 7 
Unanimous award, admissibility of evidence to 
show intention, § 67, p. 208, n. 13 
Vary or add to terms of submission or award, § 
131, p. 283 

Parol submission, § 17 

Award operating as merger or bar, § 96, p. 242 
Partial award, validity of, § 82 
Partial insufficiency, objection to award, effect of, 

§ 111, p. 262 

Partial invalidity, award, § 89, pp. 234r-236 
Partial relief, setting aside of award in equity, § 
109, p. 257 
Partiality, 

Arbitrator as competent witness to prove, § 131, 
p. 285 

Defense available as matter of impeachment of 
award, § 108 

Effect on validity of award, § 88 
General allegation of in proceeding to vacate 
award, § 111, p. 261 

Presumption in case of excessive or inadequate 
award, § 130 

Setting aside of award because of, § 104, p. 249 
Participation, 

Arbitrators, presumption in respect to, § 130 
Unanimous by arbitrators, § 67, p. 206 
Waiver of necessity of all arbitrators, § 69, p, 
210 

Participation in proceedings, evidence of prior agree¬ 
ment, § 7 
Parties, 

Action to enforce award, § 124, p. 270 
Award affecting or directions to parties, § 80, 
p. 225 

Defects in, § 89, p. 236 

Failure to award as to all parties, § 81, p. 
229 


1472 



ARBITRATION AND AWARD 


Parties—Continued, 

Bankruptcy as revocation of submission, § 34, p. 
179 

Certainty in respect to in award, § 84, p. 233 
Construction of award, § 81, p. 229, n. 18 
Corporations, § 9, p. 157 

Death before entry of judgment on award, § 129, 
p. 279 

Death of party as revocation of submission, § 34, 
p. 177 

Enforcement of award, § 124, p. 260 
Failure to award as to all, effect, § 81, p. 229 
Fraud or misconduct, impeachment of award, § 
104, p. 247 

Impeachment of award for. 

Fraud or misconduct, § 104, p. 247 
Mistake in entering into submission, § 105, 
p. 254 

Individual capacity, § 9, p. 157 
Joint interests, § 9, p. 157 

Lunacy as revocation of submission, § 34, p. 177 
Marriage of female party as revocation of sub¬ 
mission, § 34, p. 178 

Misnomer in notice of meeting of arbitrators, § 
62, p. 201, n. 23 
Naming by submission, § 18 
Notice, meetings of arbitrators, § 62 
Notice of award, § 77, p. 217 
Notice of hearing, waiver of objections, § 69, p. 210 
Objections or motion to vacate award, § 111, p 
261 

Partial invalidity of award as to parties, effect, 
§ 89, p. 236 

Pendency of action, § 9, p. 157 
Presence at all meetings, § 63, p. 202 
Presence at hearing, waiver of objections, § 69, 
p. 209 

Representative capacity, § 9, p. 157 
Revocation of submission, § 33, p, 175 
By act of parties, § 33, p. 173 
Right to hearing, § 59, p. 198 
Setting aside of award in equity, § 109, p. 258 
Submission, § 9 

Naming of parties, § 18 

Waiver of objections and irregularities, § 69, 
p. 209 

Partnership matters, award on submission of, § 80, 
p. 223 

Party wall, finality of award determining right of 
support, § 81, p. 227 

Patents, identity of land by reference to in award, 

§ 84, p. 233, n. 68 

Payments, 

Acceptance of as ratification of award, § 101, 
p. 245 

Mutuality of award of, § 83 

Time for fixed by arbitrators, § 80, p. 224 

Penalties, submission of question in respect to, § 13 

Penalty, bond, limitation on power of arbitrators, § 
144 

Pending action. 

Continuance as revocation of submission, § 34, 
p. 178 

Designation of subject matter, § 20, p. 163 
Effect of submission on, § 30 
Entry of judgment on award, § 129, p. 277, n. 65 
Where submission was in, § 129, p. 278 
Joinder of all parties, § 9 
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Pending action—Continued, 

Motion to vacate award, § 111, p. 262, n. 33 
Necessity for submission to arbitration, § 10, i 
158 

Parties, § 9, p. 157 

Powers of arbitrators on submission of, § 80, j 
222 

Revocation of submission by continuance of, 
34, p. 178 

Rule or order of court for submission, § 26 
Per diem compensation, arbitrators, § 54 
Performance of. 

Arbitration agreement or submission, § 37 
Award, §§ 116-122 
Bond for, § 143 

Certainty as to time in award, § 84, p. 231 
Demand as prerequisite to attachment foi 
enforcement of award, § 127 
Impossibility as respects validity of award 
§ 86 

Invalid part of award, effect of, § 89, p. 23t 
Necessity of alleging in plea in bar, § 12( 
Plea in action on, 

Arbitration bond, § 148, p. 292 
Award, § 124, p. 273 

Ratification of award by performance, § 101, 
p. 245 

Period, operativeness of award, § 94 
Perjured testimony, impeachment of award induced 
by, § 104, p. 248 

Personal investigation by arbitrator as misbehavior 
warranting impeachment of award, § 104, p. 
250, n. 67 

Personal liability, arbitrators, § 53 
Personal property, conclusiveness of award adjudging 
title, § 100 

Personalty, submission of questions involving right 
of property in, § 11 

Petition, action on arbitration bond, § 148 
Phrases, arbitration agreement, construction togeth¬ 
er, § 27, p. 168, n. 14 
Place, 

Fixing in submission agreement, § 22 
Hearing on submission, § 61 
Performance of award, § 120 
Service of notice of meeting, § 62 
Signing of award, § 75, p. 215 
Waiver of notice in respect to place of hearing, 
§ 69, p. 210 

Place of submission, law governing award as to 
costs, § 134 
Plea, 

Action on award, § 124, p. 272 
Suit for equitable relief against award or to 
have it set aside, § 109, p. 259 
Plea in bar, action on arbitration bond, § 148 
Plea of denial, action on arbitration bond, § 148 
Plea puis darrein continuance, award set up by, § 
126 

Pleadings, 

Action on arbitration bond, § 148 
Action on award, § 124, p. 270 
Amendment in, § 124, p. 274 

Suit to set aside award, § 109, p. 258 
Award in bar, § 126 

As defense or estoppel, § 126, p. 275 
Bill of particulars, waiver of objections to, { 
69, p. 211 
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Pleadings—Continued, O 

Declaration, 

Arbitration law, § 148 
Award, action on, § 124, p. 270 
Demurrer, 

Action on award, § 124, p. 274 
Plea in bar, § 126 

Departure, replication in action on award, i 
124, p. 273 

Enforcement of award, § 124, p. 270 
Replication, post 

Reply, action on award, § 124, p. 272 
Setting aside award in equity, § 109, p. 258 
Submission of question involving sufficiency of, 
§ 10, p. 159 

Waiver of objections to, § 69, p. 211 
Policy of law, encouraging arbitration, § 1, p. 152 
Possibility of performance as respects validity of 
award, § 86 

Powers, arbitrators, limitation, § 80, p. 221 
Prejudgment, setting aside award because of, § 46 
Prejudice, 

Evidence tending to show in proceedings by and 
before arbitrators, § 64 

Impeachment of award for mistake operating 
prejudicially, § 105, p. 253 

Preliminary award, estoppel by retention of bene¬ 
fits from, § 101, p. 245, n. 7 

Premature entry of judgment on award, objection 
by party securing, § 129, p. 280 
Preponderance of evidence, proof of submission and 
award by, § 132 
Presence, 

Arbitrators, 

Presumption in respect to, § 130 
SSufficiency of evidence, § 132 
Parol evidence showing presence of arbitrators 
at hearing, § 131, p. 284 
Parties at meetings of arbitrators, § 63 
Signing of award by arbitrators in presence of 
others, § 75, p. 215 

Waiver of necessity for presence of all arbitra¬ 
tors, I 69, p. 210 

Presence at hearing, arbitrators, § 60 
Presentation of case, impeachment of award for 
fraud in, § 104, p. 248 

Presentation of grounds or objections, setting aside 
award, § 111, p. 260 

Preservation of grounds or objections, setting aside 
award, § 111, p. 260 
Presumption, 

In general, § 130 

Compliance with statutory requirements with re¬ 
spect to submission, § 15 

Consent to examination of witness in absence 
of party, § 69, p. 209 
Favor of award, § 93 
Partiality of arbitrators, § 90, nu 9 
Submission in writing, § 17 
Validity of award, § 74 

Waiver of notice of time and place of hearing, 

§ 69, p. 210 

Prevention, litigation, finality of award, § 81, p. 226 
Prevention of performance, effect of, § 117 
Previous settlement, disregard of in making award, 

§ 80, p. 223 

Private dispute, right to submit, § 10 
Privies, binding effect of award on, § 94 


Procedure, summary entry of judgment on award, § 
129, p. 279 

Proceedings, §§ 55-70, pp. 196-211 
Presumption of regularity, § 130 
Recommittal of award, § 113, p. 265 
Promise, necessity of alleging in action on award* 
§ 124, p. 271 
Proof, 

Action on award, § 124, p. 274 
Award pleaded in bar, § 126 
Disagreement warranting exercise of authority 
by special arbitrator or umpire, § 49 
Evidence, ante 
Recital in award, § 74 
Submission, § 7 

Withdrawal of matters from consideration of 
arbitrators, § 80, p. 225 

Property ownership or rights, submission of disputes 
relating to, § 11 

Prospective damages, submission of, § 80, p. 225 
Proximate damages, recovery on revocation of sub¬ 
mission, § 36 

Public concern, majority opinion in matters of, § 67, 
p. 207 

Public corporations, right to submit questions for 
arbitration, § 9, n. 59 
Public dispute, right to submit, § 10 
Publication, award, necessity, § 77 
Punctuation, effect of error in arbitration agreement, 

§ 27, p. 168, n. 14 
Qualifications, arbitrators, § 46 
Quantum meruit, addition of count in action on 
award, § 124, p. 271 

Quasi-judicial proceeding, partaking of nature of. 

§ 1, p. 153 

Questions of law and fact, 

Award pleaded in bar, § 126 
Oonclusiveness of award as to, § 95 
Construction of agreement or submission, § 27, 

p. 166 

Submission of controversies involving, § 10 
Quieting title, award effectual to show title, § 100 
Quotient method, award by, § 68 
Ratification, 

Award, § 101, pp, 244-246 
Effect, § 94 
Submission, § 15, n. 37 
Effect, § 94 
Real estate. 

Award operating as conveyance of, § 100 
Description of iiy award, § 84, p. 233 
General submission including questions concern¬ 
ing, § 80, p. 222 

Submission of dispute involving title, § 11 
Written award determining interest in, neces¬ 
sity, § 73 

Reasonable intendment indulged to give effect to pro¬ 
ceedings, § 1, p. 153 

Reasonableness of award, necessity, § 85 
Receipt, disregard of previous in making award, § 80, 
p. 223 
Recitals, 

Award, § 74 

Submission not to be proved by, § 7 
Recommitment, reswearing not required, § 47 
Recommittal, award, § 113, pp. 263-265 
Reconsideration by arbitrators, § 70 
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Reference, 

Costs, fixing of amount, § 141 
Description in award by, § 84, p. 233 
Distinguished from arbitration, § 1, p. 154 
Form of arbitration, § 4, p. 156, n. 47 
Refusal of arbitrator to act, effect of, § 60 
Refusal to act, revocation of submission, § 34, p. 178 
Registered mail, 

Notice of arbitrators’ award, § 129, p. 279, n. 95 
Service of notice of award as warranting entry 
of judgment, § 129, p. 279, m 95 
Regret, expression of over failure of arbitration as 
revocation thereof, § 33, p. 177, n. 45 
Rehearing, § 59, p. 198 

Petition for as abandonment of right to sue 
on award, § 124, p. 269 
Recommittal of award, § 113, p. 265 
Right to before special arbitrator or umpire, 
§ 59 

Rehearing by arbitrators, § 70 

Reinspection of property as misconduct invalidating 
award, § 104, p. 250, n. 70 

Reinstatement, setting aside of award effecting, § 
109, p. 257, n. 51 

Rejoinder after plea of no award, § 124, p. 273 
Relationship disqualifying arbitrator, § 46 
Release, award directing execution of, § 80, p. 223 
Release, award not required when establishing, § 83 
Relief, 

Partial invalidity of award in respect to, § 89 
p. 236 

Scope and extent on impeachment of award in 
equity, § 109, p. 257 

Remedial nature of statutes relating to arbitration, 
52 

Remedies, enforcement of award, §§ 123-129, pp. 
268-280 

Remote interest not disqualifying arbitrator, § 46 
Reopening case for further testimony, authority of 
arbitrators, § 70 

Repeal by implication, arbitration law, § 2 
Replication, 

Action on award, § 124, p. 273 

Assigning breach of arbitration bond in, § 148 

Plea in bar, § 126 

Reply, action on award, § 124, p, 273 
Report of evidence, proceedings by and before ar¬ 
bitrators, § 64 
Representative capacity. 

Enforcement of award in, § 124, p, 270 
General submission embracing demands made in, 
§ 80, p. 222, n. 16 
Submission in, § P 
Repudiation, 

Award, § 102 

Ratification of award, § 101, p. 246 
Repugnant award, effect of, § 85 
Reservation of future authority, finality of award 
affected by, § 81, p. 228 
Resignation of arbitrators. 

Obligation to appoint another, § 44 
Revocation of submission by, § 34, p. 178 
Res judicata, application of doctrine to arbitration 
award, § 97 

Resort to arbitration, duty, § 3 
Restoration, offer of before suing to set aside award, 
§ 109, p. 258 


Restricted submission, matters determined under, { 

80, p. 222 

Restrictions, costs, terms of submission, § 139 
Resubmission, 

Repudiation of award by agreement for, § 102 
Revocation of submission after, § 33, p. 175 
Reswearing, arbitrators, § 47 
Retention of award, effect of, § 77 
Retroactive statutes, § 2 

Majority award, § 67, p. 207 
Return, 

Award, necessity of, § 78 
New award on recommittal, § 113, p. 265 
Review, exercise of arbitrators’ power in awarding 
costs, § 138 

Revocation of submission, § 32 

Plea in action on award, § 124, p. 273 
Termination of authority of arbitrators on, § 51, 
p. 194 

Rules of court. Court rules, ante 
Rules of ev^ence, proceedings by and before arbi¬ 
trators, § 64 

Sales manager, arbitration with respect to contract, 

§ 10 

Scope of relief, impeachment of award in equity, § 
109, p. 257 

Scope of remedy, limiting, § 1, p. 153 
Scope of submission, 

Award confined to, § 80, p. 220 
Determination of, § 27, p. 167 
Seal, 

Appointment of special arbitrator or umpire, 

43, p. 184 
Award, § 75, p. 215 

Enforcement of award where submission was 
under, § 124, p. 269 

Revocation of submission under, § 33, p. 176 
Submission agreement, § 25 
Sealed envelope, inclosure of award in, § 78, n. 93 
Security, 

Award requiring execution of, § 80, p. 224 
Release of directed by award, § 80, p. 223 
Retaining award as security for compensation of 
arbitrators, § 54 

Specification of in award requiring, § 84, p. 234 
Selection, umpire, power of arbitrators, § 43, p. 183 
Self-executing award, necessity, § 81, p. 227 
Separate claims, single award on, § 82 
Separate findings, recommittal of award for, § 113, 
p. 264 
Service, 

Award or copy thereof, § 77 

Presumption in respect to service of award, 
§ 130 
Notice of. 

Entry of judgment on award, § 129, p. 279, 
n, 95 

Meeting, place, § 62 

Set-off, 

Award made after commencement of action, § 98 
Pleading in action of debt on submission bond, 
§ 147 

Setting aside award, 

See, also. Impeachment of award, ante 
In general, § 111, p. 259 
Authority of arbitrators, § 70 
Equity, scope and extent of relief, § 109, p* 257 
Setting aside submission, § 32 
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Settlement, 

After submission, effect of, § 80, p. 223 
Disregard of in making award, § 80, p. 223 
Severable award, effect of partial invalidity, § 89, 
p. 234 

Several demands or claims, award in respect to, § 
SO, p. 225 

Sheriffs, competency to act as arbitrators, § 46 
Signature, 

Award, necessity, § 75, p. 214 
Submission agreement, § 14 
Submission to arbitration, § 15, n. 33 
Similar business, engagement in not disqualifying ar¬ 
bitrator, § 46, n. 10 

Simple contract, inclusion of count on in action on 
award, § 124, p. 271 
Sole arbitrator, umpire as, § 41 
Special arbitrator, 

Appointment, § 43, p. 183 
Authority, § 49 

Concurrence of arbitrators in appointment, § 43, 
p. 184 

Death, § 45, p. 186, n. 87 
Entirety of award, § 82 
Mode of conducting proceedings, § 57 
Nature and extent of authority, §§ 41, 49 
Presence at hearing, § 60, p. 199 
Presence or participation before disagreement, * 
60 

Recital as to appointment not required in award, 
§ 74 

Right to hearing before, § 59 
Selection of showing agreement to dispense with 
unanimous concurrence, § 67, p. 208 
Substitution, § 45 

Waiver of irregularities or defects in appoint¬ 
ment, § 43, p. 185 

Special facts, setting up in plea or answer in action 
on award, § 124, p. 272 
Special pleas. 

Action on award, § 124, p, 272 
Award in bar of action, § 126 
Special recommittal, rehearing not essential, § 113, 
p. 265 

Special submission, matters to be determined under, 

§ 80, p. 222 

Specific award of costs, necessity, § 133 
Specific findings, recommittal of award for, § 113, 
p. 264 

Specific matters, award on, § 81, p. 229 
Specific performance. 

Enforcement of award in equity, § 123 
Property ownership and rights affecting right to 
submission, § 11, p. 159 

Submission of property ownership and rights, § 
11, p. 159 

Specifications, particular matters in award, § 81, p. 
228 

Speedy disposition of matters involved, § 1, p. 152 
Stamp, award of arbitrators, § 75, p. 216 
Status quo, restoration of on revocation of submis¬ 
sion, § 33, p. 174 

Statute of frauds, agreements for submission, neces¬ 
sity of writing, § 17, p. 162 
Statutory provisions, 

Compliance with in respect to oath of arbitrators, 
§ 47 


Statutory provisions—Continued, 

Compliance with statutes to submission to ar¬ 
bitration, § 15 

Construction of arbitration agreement with ref¬ 
erence to, § 27, p. 166 
Costs of proceedings, § 140 
Costs on appeal from award, § 133 
Effect of, § 2 

Entry of judgment on award, § 129, p. 278 
Majority award, § 67, p. 207 
Recommittal of award, § 113, p. 263 
Revocation of agreements, § 33, p. 176 
Special plea to action on arbitration bond, § 148 
Submission of controversy involving title to real 
estate, § 11 

Submission of question involving construction 
of, § 10 

Summary entry of judgment on, § 129, p. 277 
Statutory referees distinguished from arbitrators, § 40 
Statutory remedies, impeachment of award, § 110 
Statutory submission, 

Alteration, § 31 

Revocation by death of party, § 34, p. 178 
Stay, 

Entry of judgment on award, § 129, p. 280 
Submission operating as, § 30 
Stay of action until termination of arbitration pro¬ 
ceeding, § 29, p. 170, n. 30 
Stay of proceedings, 

Entry of judgment on award, § 129, p. 280 
Submission pending action, § 30, p. 171 
Stipulation, 

Agreement for submission, § 24 
Bond, construction of, § 144 
Oonclusiveness of award, necessity, § 95 
Entry as order of court, § 26 
Entry of judgment on award, lack of agreement, 
§ 129, p. 278, n. 75 

Incorporation in decree setting aside award, § 
109, p. 257 

Performance of award without necessity of re¬ 
turn, § 78 

Proceedings in accordance with, § 55 
Referring cause by, § 1, p. 154 
Setting aside award, waiver of right, § 111, p. 
260 

Waiver of right to. 

Appeal from award, § 114 
Set aside award, § 111, p. 260 
Stock certificates, liability for failure to deliver in 
accordance with award, § 125, n. 34 
Strangers. Third parties, post 
Subject-matter, 

Designation of in submission, § 20 
Interest in disqualifying arbitrator, § 46 
Uncertainty of award inherent in, § 84, p. 23c^ 
Submission, §§ 5-39, pp. 156-181 
Acknowledgment, § 25 

Admissibility in evidence in action on award, § 
131. p. 283 

Amendment, § 31, p. 172 
Amount in controversy, stating, § 21 
Annexation of demand, § 20, p. 164 
Attestation, § 25 

Bankruptcy of party as revocation, § 34, p. 179 
Bond, enforcement of award, § 124, p. 269 
Bond conditioned for, § 143 
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abmission—Continued, 

Collective bargaining agreement, § 10, p. 158 
Commencement of suit as revocation, § 34, p. 178 
Common law submission. 

Construction, § 27, p. 167 
Revocation, § 33, p. 176 
Conformity of award to, § 80, p. 219 
Conformity to, evidence, § 130, p. 282 
Consideration, § 14, p. 161, n. 28 
Construction, § 27, p. 166 

Continuance of pending action as revocation, § 34, 
p. 178 

Contract, § 8 
Court setting aside, § 35 
Criminal matters, § 13 
Damages on revocation, § 36, p. 179 
Death of arbitrator as revocation, § 34, p. 178 
Death of party as revocation, § 34, p. 177 
Demand, annexation, § 20, p. 164 
Departure from, § 80, p. 219, n. 6 
Designation of court of entry of award, § 23 
Destruction of subject matter as revocation of 
submission, § 34, p. 177 
Discontinuance of action, § 30, p. 171 
Duress, § 14, p. 161 
Evidence, § 7 
Fraud, § 14, p. 161 

Ground for revocation, § 36, p. 179, n. 83 
Procurement, impeachment of award, § 104, 
p. 248 

Illegal contracts and transactions, § 12 
Impeachment of award for fraud in procure¬ 
ment of, § 104, p. 248 

Insanity of party as revocation, § 34, p. 177 
Law governing, § 16, p. 162 
Marriage of female party as revocation, § 34, p. 
178 

Matters which may be submitted, §§ 10-13, pp. 
158-160 

Modification, § 31, p. 172 
Mutual dispute, waiver, § 14, p. 161, n. 26 
Mutuality of obligation, § 14, p. 161 
Naming of. 

Arbitrators, § 19 
Parties, § 18 
Necessity for, § 6 

Summary entry of judgment on award, § 
129, p. 278 

Notice to arbitrators of revocation, § 33, p. 177 
Operation of law, revocation by, damages, § 36, 

p. 180 

Order of court, § 26 
Parol, 

Award as merger or bar, § 96, p. 242 
Modification, § 31, p. 173 
Submission, enforcement of award, § 124, 
p. 269 

Parties, § 9, p. 157 

Partnership matters, award, § 80, p. 223 
Pendency of action, necessity, § 10, p. 158 
Pending action. 

Power of arbitrators, § 80, p. 222 
Stay of proceedings, § 30, p. 171 
Performance dependent on terms of, § 116 
Place of arbitration, fixing, § 22 
Plea in bar to allege making of, § 126 


Submission—Continued, 

Presumption as to, 

Agreement, § 130 
Writing, § 17, p. 163 

Presumption of compliance with statutory re¬ 
quirements, § 15, p. 162 

Previously settled matters, award, § 80, p. 223 
Proof, § 7 

Property ownership and rights, § 11, p. 159 
Questions of law, § 10, p. 159 
Real estate, matters involving, ,§ 11, p. 159 
Refusal of arbitrator to act as revocation, § 34, 
p. 178 

Requisites and validity, |§ 14-26, pp. 160-166 
Restrictions in terms on power of arbitrators 
to award costs, § 139 
Revocation, § 32, p. 173 

Defense to action on award, § 124, p. 272 
Operation of law, § 34, p. 177 
Terminating authority of arbitrators, § 51, 
p. 194 

Rule of court for. 

Entry of judgment, authority of arbitrators, 
§ 48, p. 190 

Majority award, § 67, p. 207 
Seal, § 25 

Enforcement of award, § 124, p. 269 
Waiver of written award, § 73, p. 212, n. 77 
Setting aside, § 32, p. 173 
Signature, § 14, p. 161 

Signature to comply with statute, § 15, p. 161, 
n. 33 

Special submission, award, § 80, p. 222 
Statutes, property ownership and rights, § 11, 
p. 159 

Statutory provisions, 

Compliance with, § 15, p. 161 
Revocation of submission, § 33, p. 176 
Statutory submission. 

Alteration, § 31, p. 173 
Construction, § 27, p. 167 
Stipulation for, 

Entry as order of court, § 26 
Judgment, § 27, p. 167, n. 10 
Stipulation to abide award, § 24 
Threats as duress, § 14, p. 161 
Time of arbitration, fixing, § 22 
Waiver of all. 

Claims by consummation, § 28, p. 168 
Procedure requirements, § 15, p. 161, n. 33 
Restriction in, § 31, p. 173, n. 92 
Revocation, § 33, p. 177 
Writing, necessity, § 17, p. 162 
Subsequent award, termination of authority of arbi¬ 
trators, § 52 

Subsequent meetings, notice to party, § 62 
Subsequent settlement, effect as respects award, S 
80, p. 223 

Subsidiary question, award determining not prevent¬ 
ing enforcement of original claim, § 96, p. 242 
Substitution, 

Arbitrators, § 44 

Special arbitrator or umpire, § 45 
Successors, 

Binding effect of award as to, § 94 
Stipulation that agreement shall bind, effect of, 
§ 34, p. 177, n. 53 
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Suggestions, 

Award, binding effect of, § 95, n. 54 
Not enforceable as stipulation for arbitration, § 
14, n. 26 

Summary entry of judgment on award, § 129, p, 277 
Summary proceeding, enforcement of award, § 124, 

p. 268 

Supplement, award after completion, § 91 
Supplemental award, authority of arbitrators, § 52, 
n. 17 

Suppression of facts, impeachment of award because 
of, § 104, p. 248 

Sureties’ rights on power to waive oath of arbitrator, 
§ 47, p. 189, n. 38 
Surety, 

Award, operation and effect, § 94, p. 239, n. 38 
Party to action to enforce award, § 124, p. 270 
Validity of award against, § 94, n. 38 
Surplusage, 

Joinder of arbitrators with umpire in signing 
award, § 75, p. 215, n. 20 

Words used in award after determination of 
matters submitted, § 81, p. 226 
Surprise, adjournment to secure evidence in rebut¬ 
tal, § 66 

Survival, stipulation for in submission, § 34, p. 177 
Swearing of arbitrators, 

Parol evidence showing, § 131, p. 284 
Plea in bar to allege, § 126 
Swearing witnesses, 

Power of ai*bitrators, § 65 
Presumption in respect to, § 130 
Taxable costs, certainty of award, § 141 
Technical language, necessity of in award, § 72 
Technical precision, necessity of in award, § 84, p. 
232, n. 54 

Technical rules, proceedings not governed by, § 55 
Tender, 

Performance as equivalent to actual performance, 
§ 122 

Pleading as condition to moving to vacate award, 

§ 111, p. 262 

Termination, 

Authority of arbitrators, § 51, p. 192 
Effect of, § 52 

Revocation of submission, § 36 
Litigation, finality of award, § 81, p. 226 
Terms of new employment contract, agreement to 
determine as agreement for arbitration, § 1, p. 
153, n. 16 

Third arbitrator, selection pursuant to agreement, § 
42 

Third parties, 

Directing payment or conveyance to, § 80, p. 225 
Effect of award as to, § 94 
Selection of by arbitrators, § 43, p, 183 
Timber, contract for appointment of arbitrators to 
determine value not constituting arbitration, § 
1, p. 153, n. 16 

Timber claim, damages for failure to relinquish in 
accordance with award, § 125, n. 34 
Time, 

Action on arbitration bond, § 148 
Appointment of special arbitrator or umpire, § 
43, p. 183 

Certainty of award in respect to, § 84, p. 233 
Confirmation of award, § 92 
Delivery of award, § 77 


Time—Continued, 

Enforcement of award, § 124, p. 269 
Entry of judgment on award, § 129, p. 280 
Fixing in submission agreement, § 22 
Hearing on submission, § 61 
Oath of arbitrators, § 47 
Objection or exception to award, § 111, p. 262 
Payment, authority of arbitrators to fix, § 80, 
p. 224 

Performance of award, § 119 
Presumption as to award being made within, 
§ 130 

Recommittal of award, § 113, p. 263 
Return of award, § 78 
Signing of award, § 75, p. 215 
Waiver in respect to time of hearing, § 69, p. 
210 

Time limit, termination of authority of arbitrators 
on expiration of, § 51, p. 193 
Title, 

Award concluding parties in respect to, § 100 
Mutuality of award determining, § 83 
Real estate, submission of dispute involving, § 11 
Written submission required where involved, § 
17 

Transfers, authority of arbitrators to direct, § 80, p. 
224 

Trespass, award of damages for in ejectment, § 80, 
p. 224 

Trespass quare clausum fregit, award available as 
basis of title, § 100 
Trial, 

Action on award, § 124, p. 274 

Issues raised by motion to vacate award, § 111, 

p. 262 

Plea setting up award in bar, § 126 
Tribunal distinguished from regularly organized 
court, § 1, p. 153 

Trover, award as basis of action, § 100 
Umpire, 

Appointment of, § 43, p. 183 
Evidence, § 130, p. 282 
Authority, § 49 

Chance appointment, § 43, p. 184 
Concurrence of arbitrators in, 

Appointment, § 43, p. 184 
Decision, § 67, p. 208 
Defined, § 41 

Effect of participation in proceedings, § 67, p. 
208 

Entirety of award, § 82 
Failure to appoint, § 43, p, 185 
Misbehavior, impeachment of award, § 104, p. 
250, n. 65 

Mode of conducting proceedings, § 57 
Nature and extent of authority, § 49 
Nature of office, § 41 
Oath, § 47, p. 188, n. 19 

Parol evidence showing appointment, § 131, p. 
284 

Presence or participation before disagreement, § 
60 

Presence without participation, § 60, p. 200, 
m 91 

Presumption in respect to appointment of, § 130 

Quotient award, § 68, p. 208 

Recital as to appointment not required in award, 

§ 74 
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Umpire—Continued, 

Right to hearing before, § 59 
Signing of award, § 75, pp. 214, 215 
Striking average in making decision, § 68 
Substitution, § 45 

Sufficiency of evidence to show appointment, § 
132 

Swearing of, § 47, n. 19 
Time of appointment, § 43, p. 183 
Waiver of defects or irregularities in appoint¬ 
ment, § 43, p. 185 

Unambiguous award, testimony or affidavits of arbi¬ 
trators inadmissible to show meaning, § 131, p. 
284 

Unanimous participation by arbitrators in consulta¬ 
tions and deliberations, § 67, p. 206 
Unauthorized allowance of costs, effect of, § 142 
Unauthorized signature, award, effect of, § 75, p. 215 
Uncertain allowance of costs, effect of, § 142 
Uncertain award, admissibility of testimony of ar¬ 
bitrators to explain, § 131, p, 284 
Unincorporated associations, competency to act as 
arbitrators, § 46 

Unreasonableness, award not invalidated by, § 85 
Unsealed award, validity of, § 75, p. 215 
Usage, notice of in proceedings by and before ar¬ 
bitrators, § 64, n. 53 

Vacation, entry of judgment on award in, § 129, 

p. 280 

Vacation of award, adjournment of meeting, refusal 
of, § 66 

Vague award, admissibility of testimony of arbitra¬ 
tors to explain, § 131, p. 284 
Validity, 

Award, compliance with statute required, § 79 
Submission, §§ 14-26, pp. 160-166 
Valuable consideration, existence of as respects right 
to revoke submission, § 33, p. 174 
Valuation, distinguished from arbitration, § 1, p. 
153 

Variance, 

Bond declared on and that recited in award, 
effect of, § 148, n. 54 
Duplicate award, effect of, § 76 
Pleading and proof in action on award, § 124, 
p. 274 

Verification, plea of no award, § 124, p, 272 
Vitiating award, revocation of submission, § 36 
Voidable award, ratification, § 101, p. 245 
Waiver, 

Appeal from award, stipulation, waiving right 
to, § 114 

Defects in authority of arbitrators because of 
lack of appointment, § 42 
Defects or irregularities in proceedings, § 69, p. 
209 

Discontinuance of suit by submission to arbitra¬ 
tion, § 30 

Duplicate execution of award, § 76 
Enforcement of award, right to maintain ac¬ 
tion, § 124, p. 269 

Executed or consummated arbitration agreement, 
§ 28 

Hearing before arbitrators, right to, § 59 
Impeachment of award for fraud or misconduct, 
§ 104, p. 250 


Waiver—Continued, 

Incompetency of arbitrators, § 46 
Invalid part of award, effect of, § 89, p. 235 
Irregularities with respect to appointment of spe¬ 
cial arbitrator or umpire, § 43, p. 185 
Mutual consent to award exceeding submission, 

§ 80, p. 226 

Notice of, 

Entry of judgment on award, § 129, p. 279 
Proceedings as to disagreement, § 59 
Oath of arbitrators, § 47 
Objection to. 

Award because of fraud, misconduct, or par¬ 
tiality, § 104, p. 250 

Confirmation of award, § 92, p. 237, n. 19 
Unauthorized award of costs, § 142 
Performance of condition, § 29 
Revocation of submission, § 33, p. 177 

Right to revoke submission, § 33, p. 175 
Service of copy of award, § 77 
Setting aside of award, stipulation, § 111, p. 260 
Statutory requirements in respect to entry of 
judgment on award, § 129, p. 278 
Submission of pending cause, § 30 
Terms of agreement or submission, § 37 
Time limit for making award, § 51, p. 193 
Time of entry of judgment on award, § 129, p, 
280 

Weight of evidence, in general, § 132 
Will, submission of question involving construction, 
§ 10 

Withdrawal, 

Determination in respect to matters withdrawn, 
§ 81, p. 229 

Matters presented to arbitrators for decision, § 
80, p. 224 

Withdrawal of arbitrator, effect of, § 60 
Withholding award, validity not affected by wrong¬ 
ful, § 77 
Witnesses, 

Arbitration agreement, request to sign, § 25, n, 
71 

Compelling attendance, § 65, p. 205 
Cross-examination, § 64, p. 205, n. 69 
Oaths, § 65, p. 205 

Waiver of objections, § 69, p. 210 
Power of arbitrators to compel attendance, § 65 
Presence of parties during examination of, § 63 
Recall to administer oath, waiver of objections, 
§ 69, p. 210, n. 50 

Recital as to swearing in award, § 74 
Surprise, adjournment, § 66, p. 206, n. 86 
Waiver of oaths, § 69, p. 210 
Women, competency to act as arbitrators, § 46 
Writ of entry, award available as basis of title, § 
100 
Writing, 

Appointment of special arbitrator or umpire in, 
§ 43, p. 184 
Award in, § 73 
Necessity, submission, § 17 
Oath of arbitrators, § 47 
Revocation of submission in, § 33, p. 176 
Submission, parol evidence not admissible to 
vary or add to, § 131, p. 283 
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Abandonment, burden of proving to warrant recovery 
for preliminary work, § 20, p. 323, n. 16 
Abandonment of project, 

Action for compensation on implied contract in 
case of, § 20, p. 319 

Compensation for plans as affected by, § 14, p. 
309, n. 44 

Failure to act on preliminary plans as evidence 
of, § 20, p. 325, n. 43 

Abandonment of work, amount of compensation re¬ 
coverable for architect’s services, § 16, p. 314 
Absolute or conditional employment, jury question in 
action for compensation, § 20, p. 326 
Acceptance of plans, 

Compensation dependent on, § 14, p. 311 
Jury question in action for compensation, § 20, 
p. 326 

Acceptance of work, ratification of contract for work 
entered into by supervising architect, § 7, p. 
303 

Accord and satisfaction, services of architect, § 13, 
p. 307, n. 32 

Actions against architect, § 21 
Actions by architect, § 20, pp. 318-329 
Additional drawings, compensation where total cost 
is increase, § 16, p. 313 

Admissibility of evidence, action for compensation, 
§ 20, p. 323 

Advertisement of bids, insufficiency as contract for 
employment of architect, § 6, n. 38 
Advertising, denial of right to unqualified architects, 
§ 2 
Agency, 

Burden of proof in action for compensation, § 20, 
p, 323, n. 16 

Powers and authority determined by general 
rules of, § 7, p. 301 


Agent, 

Architect as, § 7, p. 301 

Binding effect of employment by as jury ques¬ 
tion, § 20, p. 327 

Contract of employment made by, § 6 
Liability for compensation of architect employed 
by, § 13, p. 306 

Agreement, stifling competition, § 12 
Alterations, authority to make, § 11 
Amount, 

Compensation, § 16, pp. 312-315 

Burden of proving, § 20, p. 323, n. 16 
Answer, action by architect for compensation, § 20, 
p. 321 

Anticipated profits, damages for breach of contract of 
employment of architect, § 20, p. 328, n. 78 
Anticipation of defenses, pleading in action for com¬ 
pensation, § 20, p. 321 
Approval, 

Compensation dependent on, § 14, p. 309 
Compensation for approved plans, § 14, p. 309, 
n. 49 

Materials by architect, § 7, p. 303, n. 72 
Necessity of securing before suing for compen¬ 
sation after repudiation of contract, § 20, p. 
319, n. 70 

Arbiter, architect authorized to act as, S 7, p. 301, 
n. 54 

Assignment of payments, authority of architect to 
accept notice of, § 7, p. 302 


Auditing accounts, failure not affecting architect’s 
right to compensation, § 13, p. 307, n. 28 
Authority of architects in general, § 7, pp. 301-303 
Avoidance of defenses, pleading in action for com¬ 
pensation, § 20, p. 321 

Bank cashier, compensation of architect employed 
by, § 13, p. 306, n. 17 

Bids, admissibility of evidence of in action for com¬ 
pensation based on cost, § 20, p. 324 
Board of education, incidental power to employ ar¬ 
chitects, § 6, n. 42 

Board of examiners, power to require license or cer¬ 
tificate from, § 5, p. 297 

Bona fide bids, admissibility of evidence as to in 
action for compensation, § 20, p. 323, n. 22 
Bond issue, employment of architect by school board 
conditioned on subsequent authorization of, § 
6, n. 44 

Breach, contract of employment, waiver, § 6 
Building committee, power to employ architects, § 

6, n. 38 

Building restrictions, drawing of plans according to, 
compensation as affected by, § 14, p. 308 
Burden of proof, action by architect for compensa¬ 
tion, § 20, p. 322 

Care, compensation dependent on proper exercise 
of, § 13, p. 307 
Care required of, § 4 
Architects, § 19 

Certificate, power to require, § 5, p. 297 
Certiorari, review of action of board of examiners 
by, § 5, p. 299 

Change, evidence of permission for as establishing 
fraud or collusion on part of architect, § 20, p. 
326, n. 48 

Changes in work, architect’s authority to make, § 

7, p. 302, n. 70 

Civil action, pleading in action for compensation gov¬ 
erned by rules applicable to, § 20, p. 321 
Civil service, city architect exempted from, § 6, n. 38 
Collapse of building, measure of damages recover¬ 
able against architect, § 21, n. 5 
Collapse of roof, architect’s liability for, § 17, n. 23 
Collusion, 

Circumstantial evidence establishing, § 20, p. 326 
Jury to determine on conflict in evidence, $ 20, 
p. 327 

Liability to employer for, § 18 
Stifling competition where plans are submitted 
in, § 12 

Commissions, work included, § 16, p. 312, n. 80 
Committee records, admissibility in action by archi¬ 
tect to recover compensation, § 20, p. 324, n. 24 
Common counts in assumpsit, joinder with special 
count on contract in architect’s action for com¬ 
pensation, § 20, p. 319 

Common knowledge, employment of architect by own¬ 
er, § 20, p. 322, n. 14 
Compensation, §§ 13-16, pp. 305-315 

Workmen, authority of architect, § 7, p. 302 
Compensatory damages, breach by employer of con¬ 
tract of employment, § 20, p. 328 
Competency, evidence in action for compensation, § 
20, p. 323 

Competition, collusion to stifle where plans are sub¬ 
mitted in, § 12 

Competitive bidding, statutes requiring as applicable 
to contracts for architectural services, § 6 


1480 



ARCHITECTS 


Complaint, action by architect for compensation, § 
20, p. 321 

Concrete, diligence in discovering defects in, § 19, n. 
44 

Condemnation of material, power of architect, § T, p. 
303, n. 72 

Condemnation of unfit work, duty of architect, § 17 
Conditional acceptance of plans, compensation of ar¬ 
chitect, § 14, p. 311, n. 70 

Conditional employment, compensation dependent on 
performance, § 14, p. 309 

Confiicting evidence, finding on in action for com¬ 
pensation, conclusiveness, § 20, p. 328 
Conformity, 

Instructions in action for compensation or dam¬ 
ages, § 20, p. 327 

Judgment in action by architect for compensa¬ 
tion, § 20, p. 328 

Consent, alteration of plans and specifications, § 11 
Construction, 

Compensation of architect for superintending, 
§ 15 

Contract giving right to terminate authority, § 9 
Direction of construction of buildings, § 1 
Consulting interior architect, registration, § 5, p. 297, 
n. 11 
Contract, 

Compensation dependent on existence of, § 13, 
p. 305 

General rules of governing employment, § 6 
Powers and authority limited by, § 7, p. 301 
Contract price not controlling in determining value 
of services under abandoned contract, § 20, p. 
328, n. 80 
Contractor, 

Alteration of plans to detriment of, § 11, n. 88 
Architect subsequently becoming, effect as re¬ 
spects compensation, § 13, p. 306 
Duty to furnish plans promptly to, § 17, n. 27 
Control over work, limitation on, § 7, p. 301, n. 53 
Conversion, architect’s action for, § 20, p. 319 
Corporate oflicer, power to employ architect, § 6, n. 35 
Corporations, 

Practice of architecture by, § 5, p. 298 
Stifling competition by, § 12, n. 5 
Corrected plans, recoveiy of compensation for, § 14, 
p. 309, n. 49 

Cost limit, jury to determine whether plans were 
within, § 20, p. 326 

Cost of construction, duty of architect to limit, § 17 
Cost price, compensation based on percentage of, § 
16, p. 315 
Costs, 

Compensation of architect dependent on limita¬ 
tion in respect to, § 14, p. 310 
Percentage of as compensation, § 16, p. 312 
Question for jury where compensation is based 
on percentage of, § 20, p. 326, n. 49 
Counterclaim, 

Action by architect for compensation, § 20, p. 
320 

Defense by way of in action for compensation, 

§ 20, p. 322 

County court, appointment of architect by, § 6, n. 38 
Custom, 

Architect’s liability by, § 19, n. 55 
Compensation based on, § 16, p. 313 
Retention of plans by architect, § 1C 


Customary charges, admissibility of evidence in ac¬ 
tion for compensation, § 20, p. 324 
Damages, 

Action to recover against architect, § 21 
Architect’s liability for damages resulting from 
his neglect, § 19 

Breach by employer of contract of employment 
of architect, § 20, p. 328 

Counterclaim in action for compensation, burden 
of proof, § 20, p. 323, n. 16 
Faulty performance, recoupment in action for 
compensation, § 20, p. 320 
Negligence of architect in drawing plans, § 21 
Declaration, action by architect for compensation, § 
20, p. 321 

Decorator, designation of not affecting duty to reg¬ 
ister as architect, § 5, p. 298, n. 22 
Defective performance, defense to architect’s action 
for compensation, § 20, p. 319 
Defective plans, compensation for, § 14, p. 308 
Defenses, action by architect for compensation, § 20, 
p. 319 

Definiteness, contract employing architect for public 
purposes, § 6 
Definitions, § 1 

Delay in furnishing plans, effect of, § 17 
Delegation, 

Authority, § 8 

Power to employ architect for public buildings, 
§6 

Delivery, 

Compensation dependent on delivery of plana, § 
14, p. 311 

Necessity of pleading offer in action for com¬ 
pensation, § 20, p. 321 

Departure from plans, admissibility of evidence in 
respect to in action for compensation, § 20, p. 
324, n. 24 

Discharge, workmen, authority of architect, § 7, p. 
302 

Dishonest practices, revocation of license for, § 6, 
p. 299 

Dispute as to plans, jury question in action for com¬ 
pensation, § 20, p. 326, n. 55 
Divisible contract, compensation for performance of 
separate item, § 14, p. 309 

Drawing plans, compensation for, § 14, pp. 307-311 
Drawings and specifications, admissibility in action 
for compensation, § 20, p. 324 
Duration, authority of architect, § 9 
Duration of employment, jury question in action for 
compensation, § 20, p. 326 
Duties, §§ 17-19, pp. 315-318 

Dwellings, drawing plans for involving public health, 
§ 2, n. 5 

Economic conditions changing costs as respects right 
to recover compensation, § 14, p. 310, n. 56 
Elements considered in determining amount of com¬ 
pensation, § 16, p. 312 
Employment, 

Rules governing, § 6 

Workmen, architect’s authority over, § 7, p. 302 
Engineer defined, § 1 

Entire contract, compensation dependent on perform¬ 
ance, § 14, p. 309 

Estimate, compensation dependent on accuracy of, § 
14, p. 311 
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icstimated cost, percentage as compensation based on, 
§ 16, p. 313 

Estoppel, claim for damages due to architect’s neg¬ 
ligence, § 19, n. 55 
Evidence, 

Action against architect for negligence in fur¬ 
nishing defective plans, § 21 
Action by architect for compensation, § 20, p. 
322 

Excess cost, compensation on, § Id, p. 313, n. 89 
Excise tax, failure to pay not preventing recovery 
under contract of employment, § 13, p. 306, n. 12 
Explanatory plans, compensation for, § 13, p. 306 
Extension of time for completing v^ork, authority of 
architect, § 11 

Extra compensation, changes in plans affecting archi¬ 
tect’s right to, § 14, p. 310, n. 57 
Extra work, 

Authority to hind employer for, § 11 
Compensation for, § 16, p. 313, n. 99 
Faults in construction resulting from defects in 
plans, liability of architect, § 19 
Fees, Compensation, ante 

Findings, action by architect for compensation, § 20, 
p. 328 

Foundation, architect’s liability in damages for de¬ 
fective, § 19, n. 50 
Fraud, 

Circumstantial evidence, establishing, § 20, p. 
326 

Jury to determine on conflict in evidence, § 20, 
p, 327 

Liability to employer for, § 18 
General agent, architect as, § 7, p. 301 
General issue, proof under in action for compensa¬ 
tion, § 20, p. 322 

Good faith, architect’s duty to act in, § 18 
Implied contract, action by architect for compensa¬ 
tion on, § 20, p. 319 

Implied powers and authority, § 7, p. 302 
Incompetency, revocation of license for, § 5, p. 299 
Instructions, action for compensation, § 20, p. 327 
Interest, damages recoverable by architect including, 
§ 20, p. 329 

Issues, action for compensation, § 20, p. 322 
Itemization of charges, pleading in architect’s action 
for compensation, § 20, p. 321, n. 91 
Judgment, action by architect for compensation, § 
20, p. 328 

Judicial notice, amount of architect’s compensation, 
§ 20, p. 322, n. 14 
Jury question. 

Action against architect for breach of contract, 
§ 21 

Action for compensation, § 20, p. 326 
Termination of architect’s authority, § 9 
Knowledge, lack of license, effect of, § 5, p. 298 
Labor, architect’s authority to bind employer by con¬ 
tracts for, § 7, p. 302 
Legislative power of regulation, § 2 
Liabilities^ §§ 17-19, pp. 315-318 
License, power to provide for, § 5, pp. 296-299 
Licensing statutes, effect of as respects compensa¬ 
tion of unlicensed architect, § 13, p. 306 
Liens, architect’s authority to accept notices of, § 7, 

p. 302 

Limitation on cost, compensation of architect depend¬ 
ent on, § 14, p. 310 


Limited authority, architect as agent with, $ 7, p. 301 
Expert, 

Advice, employment of architect to give, § 6, n. 40 
Duty of exercising professional skill and knowl¬ 
edge as in advising owner, § 17 
Testimony, value of compensation determinable 
by expert testimony, § 20, p. 324, n. 30 
Liquidated damages, allowance to architect on aban¬ 
donment of project, § 16, p. 314, n. 7 
Liquidating damages, power of architect to determine 
damages due under contract, § 7, p. 302, n, 58 
Loss of rentals. 

Architect’s liability for damages due to, § 19, 
n. 53 

Recovery as damages against architect, § 21 
Loyalty required of architects, § 18 
Mail cliutes, architect’s authority to contract for in¬ 
stallation of, § 11, n. 94 

Mandamus, compelling granting of license by, § 5, 
p. 299 

Manner of work, authority of architect to direct, § 
7, p. 302 

Materials, architect’s authority bond employer by 
contracts for, § 7, p. 302 

Measure of damages, negligence of architect in draw¬ 
ing plans, § 21 

Minor alterations, authority to make, § 11 
Misdemeanor, failure to procure license, § 5, p. 297, 
n. 11 

Misleading instructions, action for compensation or 
damages, § 20, p. 327 

Mitigation of damages, necessity on breach of con¬ 
tract of employment by employer, § 20, p. 329 
Modification, plans, § 11 
Municipal regulation, power of, § 2 
Negativing defenses, pleading in action for compen¬ 
sation, § 20, p. 321 
Negligence, 

Burden of proving in action for compensation, 
§ 20, p, 323 

Defense to action for compensation, § 20, p. 319 
Negligent disregard of duty, liability for, § 19 
Negligent preparation of plans, recovery for services 
in, § 14, p. 308 

Nonresident unlicensed architect, preparation of plana 
for building by, § 5, p. 297, n. 16 
Opinion evidence, admissibility in action for com¬ 
pensation, § 20, p. 323, n. 22 
Oral authorization to substitute material, effect of, 
§ 11, n. 1 

Ornamentation of buildings, § 1 
Owner’s liability for acts within scope of agency, § 
7, p. 302 

Ownership, plans and estimates, § 10 
Part payment, release of claim for services, § 13, 
p. 307 

Part performance. 

Amount of compensation in case of, § 16, p. 315 
Damages recoverable in action on quantum mer¬ 
uit, § 20, p. 328 

Parties, 

Action against architect, § 21 
Action by architect, § 20, p. 319 
Payment, wrongful ordering of by architect, liabil¬ 
ity, § 21 

Pecuniary interest in contract, architect not to have, 
§ 18 

Percentage, allowance as compensation, § 16, p. 312 
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Performance, compensation dependent on, § 13, p. 
307 

Petition, action by architect for compensation, § 20, 
p. 321 

Physical facts, admissibility of evidence contradict¬ 
ing architect’s case for compensation, § 20, p. 
323, n. 22 

Plans and specifications. 

Alterations in, § 11 

Authority of architect to determine meaning, § 
7, p. 303 

Authority to prepare, § 6 
Ownership of, § 10 

Plea, action by architect for compensation, § 20, 
p. 321 
Pleading, 

Action against architect, § 21 
Action by architect for compensation, § 20, p. 
320 

Police power, regulation under, § 2 
Possession, plans, right of, § 10 
Powers in general, § 7, pp. 301-303 
Practice of architecture. 

Burden of proving right to, § 20, p. 323, n. 16 
Meaning of term, § 5, p. 297, n. 11 
Preliminary plans. 

Compensation for, § 16, p. 312, n. 81 
Irrelevancy of testimony as to incompleteness in 
action for compensation, § 20, p. 324 
Preponderance of evidence, necessity of establishing 
right to recover compensation by, § 20, p. 325 
Presumption, action by architect for compensation, § 
20, p. 322 

Previous conversation, admissibility in action for 
compensation, § 20, p. 323, n. 21 
Printed forms, use of as practicing architecture, § 
5, p. 298. n. 22 

Privilege tax, occupation of architect, subject to, § 
5, p. 297, n. 12 

Prize, award of not obligating payment for plans, § 12 
Promoter, compensation of architect employed by, § 
13, p. 306, n. 16 

Proof, action for compensation, § 20, p. 322 
Prospective profits, recovery by architect under re¬ 
scinded contract to prepare plans, § 20, p. 329 
Public, 

Compensation for drawing plans for, § 14, p. 308 
Employment of architect by, § 6 
Public advertisement, statutes requiring as applicable 
to contracts for architectural services, § 6 
Qualifications, § 4 

Compensation for services dependent on, § 13, 
p. 307 

Power of legislature to prescribe, § 2 
Quantum meruit, recovery precluded in absence of 
allegation as to utilization of services furnished, 
§ 20, p. 321, n, 96 
Questions of fact, 

Action against architect for breach of contract, 
§ 21 

Action for compensation, § 20, p. 326 
Questions of law, 

Action against architect for breach of contract, 
§21 

Action for compensation, § 20, p. 326 
Rates, schedule determining amount of compensa¬ 
tion on discontinuance of work, § 16, p. 314, n. 10 


Ratification, unauthorized acts of architect, § 7, 
p. 303 

Reasonable care required of architects, § 19 
Reasonable value of services, owner’s liability for, 
§ 16, p. 312 

Recklessness, revocation of license for, § 5, p. 299 
Recoupment, architect’s action for compensation, § 
20, p. 320 

Recovery back, money mistakenly paid architect, § 21 
Reduction of commission, burden of proving con¬ 
sent to, § 20, p. 323 

Registration, necessity of complying with regulation 
requiring, § 5, p. 298 
Regulation, power of, § 2 
Release, 

Claim for compensation, burden of proof, § 20, 
p. 323 

Claim for services on part payment, § 13, p. 307 
Removal, architect employed by public ofiBlcial with¬ 
out proper authority, § 6 

Rentals, architect’s liability for damages due to loss 
of, § 19, n. 53 

Rescission, contract procured through fraudulent 
representations of architect, § 18 
Resolution, employment of architect for public pur¬ 
poses by, § 6 

Review, action of board of examiners in refusing to 
grant license or certificate, § 5, p. 299 
Revised drawings for changes in plans, compensation 
for, § 16, p. 312, n. 80 

Revision of plans, authority of architect, § 7, p. 302 
Revocation, license, § 5, p. 299 

Satisfaction with plans, preparation to start work 
as evidence of, § 20, p. 325, n. 43 
School district, liability for fees for unaccepted plans, 
§ 14, p. 308, n. 41 
Services, 

CJompensation for, §§ 13-16, pp. 305-315 
Drawing plans, compensation for, § 14, p. 308 
Set-off, architect’s action for compensation, § 20, p- 
320 

Severable contract as respects architect’s right to 
compensation, § 14, p. 309, n. 47 
Skill, 

Burden of proving want of on part of architect, 
§ 20, p. 323 

Compensation dependent on exercise of proper 
degree of, § 13, p. 307 
Skill required, §§ 4,19 

Slight variance in plans as respects right to com¬ 
pensation, § 14, p. 309, n. 43 
Soil tests, duty of architect to make, § 17, n. 25 
Special agent, alteration of plans by, § 11, n. 88 
Special contract, averment of in action by architect 
for compensation, § 20, p. 321 
Speculative damages, breach of contract to pay ar¬ 
chitect percentage of building cost, § 20, p. 328, 
n. 77 

Standard charges, compensation of architect based 
on, § 16, p. 313 
State architect, 

Alteration of plans by, § 11, n. 88 
Not agent of state, § 7, p. 301, n. 54 
Stifling competition, collusion, § 12 
Stock, exchange of services for, § 13, p. 306, n, 12 
Subcontractor, authority of supervising architect to 
substitute, S 7, p. 302 
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Substitution of materials., authority to bind employer 
for, § 11, n. 90 

Sufficiency of CTidence, rules governing in action for 
compensation, § 20, p. 325 

Superintendence, compensation of architect for, § 15 
Supervisaug architect, 

Implied authority to employ another to do work 
of contractor, § 7, p. 302 
Termination of authority, § 9 
Supervision, 

Architect’s duty in, § 17, n. 26 
Construction of building without license, § 5, p. 
29S 

Surety, alteration of plans and specifications without 
consent of, § 11 

Suspension of architect, § 5, p. 299 
Tax, power of municipality to impose license tax, 
§ 5, p. 297 

Tender, plans, compensation dependent on, § 14, p. 311 
Termination, authority of architect, § 9 
Termination of contract, authority of architect, § 7, 
p. 302, n. 58 

Theatrical promoter, compensation of architect em¬ 
ployed by, § 13, p. 306, n. 16 
Third persons, architect’s liability for injuries by 
negligence in construction, § 19 
Time, 

Action by architect to recover for services, § 20, 
p. 319 

Payment of compensation, § 15 
Transfer of plans, liability for services of architect, 
§ 14, p. 308, n. 33 

Trivial alterations requested by architect, recovery 
for, § 11, n. 3 

Trover, action for actual conversion of plans, § 20, 
p. 319 

Unaccepted plans, liability for architect’s fees, § 14, 
p. 308, n. 41 


Unlicensed architects, 

Compensation, § 13, p. 306 
Practice of profession, § 5, p. 297 
Unregistered architect, recovery for making plans for 
private building, § 13, p. 307 
Usage, compensation based on, § 16, p. 313 
Use of plans, effect as respects right to recover for 
services, § 14, p. 308 
Value of services. 

Admissibility of evidence in respect to in action 
for compensation, § 20, p. 324 
Jury question in action for compensation, § 20, 
p. 326 

Variance, action for compensation, § 20, p. 322 
Verdict, action by architect for compensation, § 20, 
p. 328 

Voluntary preparation of plans, recovery for serv¬ 
ices in, § 14, p. 308 
Waiver, 

Breach of employment contract, § 6 
Limitation in respect to costs as respects archi¬ 
tect’s right to compensation, § 14, p. 310, n. 
58 

Provisions of building contract, authority of ar¬ 
chitect, § 7, p. 302 

Weight of evidence, rules governing in action for 
compensation, § 20, p. 325 

Withholding certificate, action of builder against ar¬ 
chitect for, § 21 

Workman’s death, liability of architect for, § 21, n. 93 
Workmanship, architect’s authority to determine, § 
7, p. 302 

Wrongful discharge, recovery of commissions as dam¬ 
ages, § 20, p. 329 
Zoning ordinance. 

Compensation for plans in violation of, § 14, p, 
308, n. 36 

Recovery on quantum meruit for work performed 
when building is prevented by, § 20, p, 319, 
n. 65 


ARMY AND NAVY 


Abetting insubordination, indictment for, § 47, p. 437 
Able-bodied, recruits enlisting in army required to 
be, § 22, p. 393 

Absence abroad as bar to induction, § 26, p. 402, n. 85 
Absence from duty, pay of officers, § 20, pp. 368, 374 
Absence without leave. 

Dropping officer from rolls, § 17, p. 361 
Willful desertion, § 40, p. 426, n. 91 
Absolute incapacity not required for recovery as for 
permanent disability on war risk policy, § 81, 
p. 499 
Acceptance, 

Promotion by officer, § 15, p. 356 
Resignation of officer, § 17, p. 357 
War risk insurance, § 71, n. 46 
Accounting, war risk insurance, cestui que trust, § 
85, p. 523 

Accrual of cause of action, converted war risk insur¬ 
ance, § 92, p. 535 

Accrual of installments under war risk policy, bene¬ 
ficiary’s right affected by, § 85, p. 519 
Accrual of liability, war risk policy, § 82 
Accumulated installments, war risk insurance, es¬ 
tate of insured, § 85, p. 519 
Acquiescence, sentence of court-martial, $ 59 


Acquittal, 

Court-martial, § 57, p. 457 
Disapproval of sentence of court-martial as, | 
57, p. 463 

Acting warrant officer, pay, § 31, p. 408 
Action, 

Soldiere’ home, corporate entity, § 62, p. 472 
War risk insurance policy, §§ 87-101, pp. 526-559 
Active duty, 

Allowances for quarters, § 20, p. 384 
Assignment of retired officer to, § 17, p. 359 
Pay of retired officers assigned to, § 20, p. 373 
Active service. 

Sufficiency of evidence in respect to in action 
on war risk policy, § 97, p. 551, n. 44 
War risk insurance limited to those in, § 68 
Additional compensation, civilian employees, § 34 
Additional pay, aides to rear admirals, § 20, p. 369 
Adjournment, court-martial, § 56, p. 453 
Adjustment, liability of government on war risk pol¬ 
icy, § 84 

Adjutant general’s department, regular army, § 7 
Administration, relief laws, § 60, p. 466 
Administrative construction, war risk policy, § 72 
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AdminMrat^ definition, total perman^t disability 
within war risk policy, § 81, p. 497 
Administrator, insured in war risk policy, right of 
action, § 85, p. 516, n. 7 

Administrator of Veterans’ Affairs, denial of claim 
as disagreement warranting action on war risk 
policy, § 89, p. 529 

Administrator’s fees, action on war risk policy, § 101 
Admissibility of evidence, action on war risk pol¬ 
icy, § 97, pp. 545-547 

Admission, soldiers* home, right to, § 62, p. 470 
Adopted children, allowances to officers for, § 20, p. 
385 

Adoption, burden of proof in proceeding to determine 
right to proceeds of war risk policy, § 85, p. 
524, n. 53 

Advertisement, validity of contract by officers as 
dependent on, § 19 

Advisory findings, courts of inquiry, § 48 
Affidavit as claim warranting action on war risk pol¬ 
icy, § 89, p. 529, n. 77 

Affirmative action required for disagreement war¬ 
ranting action on war risk policy, § 89, p. 531 

Age, 

Enlisted persons, § 22, p. 393 
Indictment for refusal to register not required 
to allege, § 26, p. 405, n. 10 
Members of court-martial, § 52, p. 443, n. 48 
Aggravation of ailment establishing permanent dis¬ 
ability within war risk policy, § 81, p. 500, n. 67 
Agreement, change of beneficiary in war risk policy, 
validity of, § 85, p. 513, n. 87 
Aid, disabled veterans, § 60, pp. 465-469 
Aides, 

Army, rank, pay and allowances, § 20, p. 367 
Navy, § 16, n. 59 

Pay and allowances, § 20, p. 369 

Aiding, 

Deserter, § 45 

Evasion of draft, offense, § 43, p. 433 
Insubordination, indictment for, § 47, p. 437 
Air corps, regular army, § 7 

Alaska, increased pay of officers for service in, § 20, 
p. 378, n. 10 
Aliens, 

Court-martial for military offenses, § 54, p. 447 
Enlistment, § 22, p. 394 
Exemption from draft, § 25, p. 399 
Obligation to render service after having de¬ 
clared intention to become citizens, § 5 
Allotment, pay for support of dependents, § 31, p. 414 
Allowances, 

Disbursing officers, § 33, p. 417 
Enlisted men, § 31, pp. 408-414 
Officers, § 20, pp. 365-391 

Alternate beneficiary, designation of by insured in 
war risk policy, § 85, p. 512 
Ambiguity, war risk insurance policy, § 72 
Amendments, 

Harmless error in allowance of in action on war 
risk policy, § 100, p. 558, n. 1 
Pleadings in action on war risk policy, § 95 
Specifications, court-martial, § 56, p. 454 
War risk insurance acts, § 66 
Aimulment, sentence of court-martial, § 57, p. 462 
Antedating discharge, officer’s right to pay as affect¬ 
ed by, 8 20, p. 365 


Appeal, 

Action on war risk policy, § 100, p. 556 
Decree determining right to proceeds of war risk 
policy, § 85, p. 525, n. 57 

Appearance, action on war risk policy, effect of, § 94 
Appearance by district attorney as waiver of lim¬ 
itation in respect to action on war risk policy, 
§ 92, p. 534, n. 8 
Application, 

Construction of war risk policy with reference 
to, § 72 

War risk insurance, admissibility in action on 
policy, § 97, p. 547, n. 12 
Appointment, officers, power of, § 15, p. 354 
Appropriation, 

Failure of Congress to make for pay of officer, 
§ 20, p. 365, n. 64 
Limitations in respect to, § 4 
Approval, 

Contracts entered into by officers, § 19 
Findings of examining board as to qualifications 
of officer for promotion, § 15, p. 356 
Proceedings before retiring board, § 17, p. 358 
Sentence of court-martial, necessity, § 57, p. 461 
Arm, loss of as total disability within war risk pol¬ 
icy* § 81, p. 498, n. 61 

Arms, punishment for purchasing or receiving in 
pledge from soldier, § 46 

Armistice, suspension of hostilities by preventing ex¬ 
tra pay for exercising command above grade, § 
20, p. 380 

Arrearages, pay of reinstated officers, § 20, p. 373 
Arrest, deserter, § 40, p. 427 
Arrest on civil process. 

Exemption of enlisted men, § 30, p. 407 
Exemption of officer from, § 19 
Arrest pending trial of person subject to military 
law, § 56, p. 454 

Articles of war, courts-martial governed by, § 53 
Artificers, soldier including, § 1 
Assault, liability of naval officer for, § 36, n. 93 
Assignments, war risk insurance, right to proceeds, 
§ 86 

Assistance, necessity of in carrying on work as suf¬ 
ficient to establish disability within war risk 
policy, § 81, p. 504, n, 5 

Assistant army surgeons, promotion, § 15, p. 356, n. 46 
Assistant storekeeper, employment as showing ab¬ 
sence of total disability within war risk policy, 
§ 81, p. 505, n. 11 
Assisting deserter, offense, § 45 
Attorney general, omission of claimant suing on war 
risk policy to mail copy of petition and citation 
as jurisdictional, § 91 
Attorney’s fees, 

Action on war risk policy, § 101 
Judgment for in action on war risk policy, § 99, 
n. 83 

Authentication, 

Depositions in court-martial proceedings, 8 56, 
p. 457 

Sentence of court-martial, 8 57, p. 457 
Authority, military law, § 2 
Automatic insurance. 

Estoppel to claim contract insurance by appli¬ 
cation for, § 78, n. 23 

Limitation in respect to action on, 8 92, p. 535, 

n. 9 
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Automatic insurance—Continued, 

Purpose of, § 70 

Eepeal of act providing for, § 66 
Average man, construction with reference to of term 
total permanent disability within war risk pol¬ 
icy, § SI, p. 497, n. 51 
Aviation pay, enlisted men, § 31, p. 412 
Avoidance, war risk policy, § 75 
Award in course of payment, war risk insurance, § 
85, p. 519 

Back benefits, recovery in action on war risk policy, 
pleading, § 95 
Back pay. 

Claim for by enlisted men, § 31, p. 413 
Ofiicers, § 20, p. 365 

Back payments, judgment for in action on war risk 
policy, § 99 

Bank’s failure, funds or vouchers lost by disbursing 
officers in, § 33, p. 416 
Base pay. 

Inactive service not counted in determining, § 
20, p. 366, n. 75 
Naval officers, § 20, p. 367 

Basis of computation, extra pay for naval officers 
detailed for shore duty beyond seas, § 20, p. 379 
Basis of denial as respects right to maintain action 
on war risk policy, § 89, p. 528, n. 74 
Bedding, allowances to officers for horses, § 20, p. 388 
Bedridden, necessity of insured being for recovery 
on war risk policy, § 81, p. 499, n. 62 
Beneficiary, 

War risk insurance, 

Assignment of right, § 86 

Insurable interest, § 69 

Pleading designation of in action on policy, 

§ 95 

Vested interest, § 85, p. 514 
Bigamous marriage, war risk insurance, spouse as 
permitted beneficiary, § 85, p. 510 
Binding effect of enlistment by minor, § 22, p. 395 
Blacksmith, work as showing absence of total dis¬ 
ability within war risk policy, § 81, p. 505, n. 11 
Boatswains, Navy Personnel Act not applicable to, 

§ 20, p. 367, n. 85 

Bombardment of foreign town, naval officer’s liabil¬ 
ity for destruction of property by, § 37, p. 420 
Bonds, 

Disbursing officers, § 33, p. 416 
Memorials, proceeds, § 107 
Bonus, 

Civilian employee’s right to, § 34 
Pay applicable to defaulted premiums to prevent 
lapse of war risk policy, § 76, p. 490, n. 99 
Books, production of in action on war risk policy, 

§ 96 

Bounty, war risk insurance not constituting, § 64, 
p. 474 

Brevet field officer of marines, double rations, § 20, 
p. 385, n. 77 

Brevet officers, court-martial convened by, § 52, p. 
442, n. 35 

Brevet promotion, officer, § 15, p. 356 
Brigade commander, special courts-martial convened 
by, $ 52, p. 442 

Bright’s disease as permanent total disability within 
war risk policy, | 81, p, 499, n. 61 
BroncMal asthma as total permanent disability with¬ 
in war risk poHcy, § 81, p. 499, n. 61 


Brothers of deceased soldier, war risk insurance, 
right to proceeds, § 85, p. 510 
Bulletin, Bureau of War Risk Insurance, effect of, 
§ 67, n, 6 
Burden of proof, 

Action on war risk policy, § 97, p. 543 
Civil proceedings for abuse of authority by mil¬ 
itary superiors, § 36 
Court-martial, jurisdictional facts, § 59 
Harmless error in respect to in action on war 
risk policy, § 100, p. 557, n. 1 
Proceeding to determine rights under war risk 
policy, § 85, p. 524, n. 53 
Violation of draft act, § 26, p. 405 
Bureau, construction of war risk insurance statutes 
by, § 66 

Bureau chief, pay on retirement of, § 20, p. 372, n. 31 
Bureau’s general counsel, letter from as disagree¬ 
ment warranting action on war risk policy, § 89, 
p. 530, n. 80 

Burial, indigent veterans, § 63 
Burning oil on harbor waters, death caused by not 
within policy insuring against death by risks of 
war, § 80, n. 43 

Cadets, United States military academy, part of 
army, § 11 

Camp commander, special courts-martial convened 
by, § 52, p. 442 

Camp retainers, military law, liability to, § 54, p. 448 
Cancellation, 

Designation of beneficiary by insured in war risk 
policy, effect of, § 85, p. 512 
Registration of person not subject to draft, § 
26, p. 403 

War risk policy, § 75 
Capture, 

Funds or vouchers of disbursing officers lost by, 

§ 33, p. 416 

Soldier’s right to pay and allowances not affect¬ 
ed by, § 31, p. 414 

Capture of officer, rights unaffected by, § 20, p. 371 
Care, monuments in national military park, § 107 
Cash value, extension of war risk policy by, § 76, 
p. 488, n. 85 

Causes of death or disability, war risk insurance not 
affected by, § 80 
Cavalry, regular army, § 7 

Central Board of Appeals, appeal to from denial of 
veteran’s application for disability rating, § 60, 
p. 467 

Certificates of merit, § 106 
Challenge, 

Court-martial, members of general or special, § 
56, p. 451 

Members of court of inquiry, § 49 
Change of beneficiary, 

War risk insurance, regulations in respect to, 

§ 67, n. 11 

War risk policy, § 85, p. 513 

Burden of proof, § 85, p. 524, n. 53 
Change of rank, power of Congress, § 16 
Change of venue, actions on war risk policies, 5 91 
Chaplains, regular army, § 7 

Character, evidence of on trial before court-martial, 

§ 56, p. 457 

Charges and specifications!, court-martial, § 56, p. 453 
Charter, authority of naval officer to charter steam¬ 
er, $ 19 
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Chauffeur, employment as showing absence of total 
disability within war risk policy, § 81, p. 505, 
n. 11 

Chemical warfare service, regular army, § 7 
Chief pharmacist, special relief act granted enlisted 
men retired pay of, § 31, p. 410, n. 57 
Circulating false reports, indictment for, § 47, p. 437 
Citizens, liability to draft, § 25, p. 397 
Citizenship, desertion entailing loss of, § 40, p. 427 
Civil actions, special privileges and immunities of 
enlisted men with regard to, § 30, p. 406 
Civil arrest, officers, pay, § 20, p. 374, n. 49 
Civil authorities, pay of officers when detained by, 

§ 20, p. 374, n. 48 

Civil authority, relation to military, § 3 
Civil courts. 

Courts of inquiry, interference with, § 50 
Review of court-martial proceedings, § 59 
Civil employment, enlisted men not to engage in, § 
30, p. 406 

Civil office, commission of officer vacated when exer¬ 
cising functions of, § 17, p. 361 
Civil officers, arrest of deserter by, § 40, p. 427 
Civil process, exemption of officer from, § 19 
Civil remedies, availability to persons in military 
service, § 36 

Civil status and liabilities, persons in service, §§ 35- 
37, pp. 419-425 

Civil war, military jurisdiction during, § 1 
Civilian employees, rights and liabilities, § 34 
Civilian medical attention, enlisted men arranging 
for, § 30, p. 406 
Civilians, 

Courts-martial, § 54, p. 446 
Witnesses to court-martial compelling attendance, 
§ 56, p. 456 

Claim, 

Burden of proof in respect to in action on war 
risk policy, § 97, p. 543 

Exemption from draft, necessity, § 25, p. 398^ 
Presentation of as condition precedent to action 
on war risk policy, § 89, p. 527 
War risk insurance, 

Determination of what constitutes as re¬ 
spects suspension of limitation, § 92, p. 
536 

Pleading filing of, § 95 

War risk policy, presentation and proof, § 83 
Class of employment, liability under war risk policy 
not dependent on ability to hold, § 81, p- 500, 
n. 65 

Classification, courts-martial, § 51 
Clerk hire, disbursing officer entitled to credit for, 
§ 33, p. 416 

Clerk to commandant, service as included in com¬ 
puting longevity pay, § 20, p. 377 
Clothing, 

Offense of purchasing or receiving in pledge from 
soldier, § 46 

Retired enlisted men, commutation for, § 31, p. 
410 

Coast artillery corps, regular army, § 7 
Coast guard officer, status of, § 16, n. 59 
Cohabitation, forfeiture of. right to proceeds of war 
risk insurance by, § 85, p. 523 
Collateral attack. 

Court-martial, § 52, p. 444 
Judgment of court-martial, § 59 


Collateral attack—Continued* 

Sentence of court-martial, § 57, p. 458 
Colored persons, enlistment of, § 22, p. 394 
Command, President’s power of, § 12 
Command above grade, extra pay for exercising in 
time of war, § 20, p. 379 

Commandant of cadets, pay of, § 20, p. 371, n. 22 
Commander-in-chief, 

Army and navy as unit under authority of, § 6 
President as, § 12 

Commander of vessel, powers and duties in general, 

§ 19 

Commanding general, confirmation of sentence of 
court-martial, § 57, p. 461 
Commanding officer, 

Approval of sentence of court-martial, § 57, p. 462 
Court-martial appointed by, § 52, p. 441 
Court of inquiry ordered by, § 48 
Commencement of action, war risk policy, § 94 
Commencement of risk, war risk insurance policy, 

§ 74 

Commission, 

Appointment to office perfected and evidenced 
by issuance, § 15, p. 355 

Disbursements, officers making in line of duty, 

§ 33, p. 417 
Officers, § 14 

Pay of enlisted men while training for, § 31, 
p. 409 
Committee, 

Appointment of for incompetent as removal of 
disability as respects limitations in action 
on war risk policy, § 92, p. 539 
Payment of veteran’s disability compensation to, 
§ 60, p. 467 

Common soldiers, West Point cadets not included, 
§ 11, n. 1 

Community building as war memorial, § 107 
Commutation of quarters, officer serving beyond con¬ 
tinental limits, § 20, p. 379, n. 10 
Company fund, trust, § 104 
Compensation, 

Civilian employees, § 34 
Disability, § 60, p. 465 
Disbursing officers, § 33, p. 417 
Distinguished from war risk insurance, § 64, 
p. 474, n. 57 

Enlisted men, § 31, pp. 408-414 
Naval vessel transporting property of govern¬ 
ment, § 19 

Officers, § 20, pp. 365-391 
Paymaster in army, § 33, p. 417 
Statement in application for as effecting change 
of beneficiary in war risk policy, § 85, p. 
514, n. 96 

Witnesses in court-martial proceedings, § 56, p. 
456, n. 27 

Compensation installments, application to prevent 
lapse of war risk policy for nonpayment of pre¬ 
miums, § 76, p. 488 

Complete disability not required for recovery on war 
risk policy, § 81, p. 499 
Composition of, §§ 6-10, pp. 350^52 
Courts-martial, § 52, p. 443 
Computation, 

Annual pay of officers, § 20, p. 366 
Longevity pay, § 20, p. 376 
Mileage allowances, § 20, p. 387 
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Concealing deserter, offense of, § 45 
Oonclusiveness, 

Judgment of court-martial, § 59 
Verdict of jury in action on war risk policy, 

§ 100, p. 556 
Concurrent jurisdiction. 

Civil and military courts in respect to offenses 
committed by persons in service, § 38 
Civil courts with courts-martial, § 54, p. 445 
Condemnation, vessels, effect of, § 105 
Condition, admissibility of evidence in respect to 
condition of insured in action on war risk policy, 

§ 9T, p. 545 

Conditions precedent, action on war risk policy, § 

89, pp. 527-532 

Conduct unbecoming oflScer and gentleman, punish¬ 
ment for, § 41 

Confidential information, draft boards, divulging of, 

§ 26, p. 403 

Confinement pending trial of person subject to mil¬ 
itary law, § 56, p. 454 

Confirmation, sentence of court-martial, president or 
commanding general, § 57, p. 461 
Congress, 

Award of medals and decorations for meritorious 
service by, § 106 

Compensation of officers controlled by, § 20, p. 

365 

Courtsi-martial, powers to create, § 52, p. 441 
Power to establish, maintain and control armies 
and navies, § 4 

Restrictions and limitations on appointing pow¬ 
er of President, § 15, p. 354 
War risk insurance, change of beneficiary, § 85, 
p. 515 

Conjecture, finding of disability in action on war risk 
policy resting on, § 97, p. 548 
Conscientious objectors. 

Exemption from draft, § 25, p. 401 
Exemption from obligation to render service, § 

5, n. 56 
Conscript, 

Court-martial, liability to, § 54, p. 447 
Desertion by, § 40, p. 427 
Conscription, 

Government’s right, § 21, p. 392 
Raising military forces to requisite strength by, 

§ 7 

Consecutive sentences, court-martial, § 57, p. 459 
Consent, 

Beneficiary in war risk policy to change, § 85, 
p. 513 

Enlistment of minor, § 22, p. 394 
Jurisdiction of court-martial by, § 54, p. 446 
Naval promotions for bravery. Senate, § 15, p. 

355 

Conservator, payment of veteran’s disability compen¬ 
sation to, § 60, p. 467 

Consideration, contract of enlistment, § 21, p. 392 
Constant labor, extra pay to enlisted men detailed 
for, § 31, p. 411, n. 69 

Constitution, courts-martial, § 52, pp. 441-445 
Constitutional provisions, military law, § 2 
Construction, 

Contract of war risk insurance, § 72 
Policy of war risk insurance, § 72 
War risk insurance statutes, § 66 
Constructive allowances, of pay to officers, §.20, p. 382 
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Constructive notice, registrant for draft, § 26, p. 402, 
n. 91 

Constructive service not considered in computing of¬ 
ficer’s longevity pay, § 20, p. 377 
Constructive travel, allowances to officers for, § 20, 
p. 386, n. 80 
Contempt, 

Court-martial without authority to punish civil¬ 
ian witness for, § 56, p. 456 
Courts of inquiry, § 49 

Contest within incontestability provision of war risk 
policy, § 79 

Contingent interest of insured in war risk policy, $ 
85, p. 516, n. 7 

Continuances, court-martial, § 56, p. 453 
Continuation of disability, jury question in action 
on war risk policy, § 98, p. 554 
Continuity, ability to work with as respects recov¬ 
ery on war risk policy, § 81, p. 501 
Contract, 

Enlistment as, § 21, p. 392 
Liability on of person in service, § 37, p. 419 
Officers empowered to bind government by, § 19 
War risk insurance as, § 64, p. 475 
War risk policy having characteristics of, § 71 
Contract surgeon not officer within law providing 
for longevity pay, § 20, p* 375 
Contractors, 

Military law, liability to, § 54, p. 449 
Rights and liabilities, § 34 
Control over allowances to officers, § 20, p. 382 
Convalescence, travel allowance to officer ordered 
home for, § 20, p. 386, n. 87 
Convening authority, court-martial, § 52, p. 441 
Convening officer, approval of sentence of court- 
martial, § 57, p. 462 
Conversion, 

Military property, § 46 
War risk insurance, § 70 

Application for conversion of part as suf¬ 
ficient statement of change of benefici¬ 
ary, § 85, p. 514, n. 96 
Converted insurance. 

Beneficiary, designation, § 85, p. 511 
Limitation in respect to, § 92, p. 535, n. 12 
Conviction, 

Court-martial, § 57, p. 457 
Effect of, § 55 

Cooperation, army and navy, § 6 
Copy, charges and specifications, furnishing accused 
in court-martial, § 56, p. 454 
Coram non judice, sentence of court-martial, § 57, 
p. 458 

Coroner’s certificate, admissibility in action on war 
risk policy, § 97, p. 547 
Corporations, 

Moratorium acts not operating for benefit of, § 
37, p. 422 

Violation of Espionage Act, § 43, p. 433 
Corps of engineers, regular army, § 7 
Correction, error in classification by draft board, § 
26, p. 404 

Costs, action on war risk policy, § 101 
Court of inquiry, §§ 48-50 

Admissibility of proceedings in trial before court- 
martial, § 56, p. 457 

Retirement of officers by, § 17, p. 361, n. 4 
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CJourt-martial, §§ 51-59, pp. 440-465 

Forfeiture of pay and allowances as condition 
of restoration to duty, § 31, p. 412 
Forfeiture of pay occurring by sentence of, § 20, 
p. 389 

Minor committing offense rendering him subject 
to, right to discharge thereafter, § 22, p. 396 
Offenses committed by soldiers in time of war 
cognizable by, § 38 
Offenses taken cognizance of, § 41 
Personal liability of member, § 36 
Powers and duties of President in respect to, 
§ 12 

Wrongful dismissal of officer, § 17, p. 362 
Courts, erection by military commander, § 3 
Creation, courts-martial, § 52, pp. 441-445 
Credits, disbursing officer entitled to, § 33, p. 416 
Crew, navy including, § 1, n. 4 

Criminal liability, execution of orders of superior, 
§ 37, p. 421 

Cumulative sentences, court-martial, § 57, p. 459 
Curtailment of benefits, war risk insurance, regula¬ 
tion promulgated by administrator, § 67, n. 11 
Custody, 

Drafted persons, § 29 

Monuments in national military park, § 107 
Customary military law, § 2 
Customs, military law consisting of, § 2 
Date, reinstatement of war risk policy, § 77, n. 5 
Date of commission, test of rank in any grade, § 16 
Death, 

Allowances to widow or child or dependent rela¬ 
tive on officer’s death, § 20, p. 391 
Beneficiary of war risk policy. 

Effect of, § 85, p. 515 

Right to accrued installments, § 85, p. 520 
Enlisted man, termination of connection by, § 32 
Insured under war risk policy. 

Incontestability period as affected by, § 79 
Right to proceeds determined as of date of, 
§ 85, p. 521 

Jury question in action on war risk policy, § 98, 
p. 554 

Liability on war risk policy becoming fixed on 
death of insured, § 82 

Moratorium law ceasing to operate on soldier’s 
death, § 37, p. 422 

Proof of as condition precedent to action on war 
risk policy, § 89, p. 531 

Reinstatement of war risk policy precluded by, 
§ 77, n. 5 

Sufficiency of evidence to establish in action on 
war risk policy, § 97, p. 551, n. 43 
Death certificate, admissibility of photostatic copy 
in action on war risk policy, § 97, p. 547 
Death sentence, court-martial, § 57, p. 457 
Debtor, disbursing officer’s liability as when money 
is advanced, § 33, p. 415 

Debts, payment out of disability compensation paid 
to personal representative after decease of vet¬ 
eran, § 60, p. 468 
Deck courts. 

Convening of, § 52, p. 443 
Navy, § 51 

Declarant alien, liability to draft, § 25, p. 400 
De facto officer, acceptance of appointment mistak¬ 
enly made, § 15, p. 354 
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Default, 

Affidavit that defendant is not in military serv¬ 
ice before entry of judgment, § 37, p. 424 
Forfeiture of right to proceeds of war risk in¬ 
surance by, § 85, p. 523 
Defense counsel, court-martial, § 56, p. 452 
Defenses, action on war risk policy, § 90 
Deferred classifications, draft, § 25, p. 399 
Definitions, § 1 

Court-martial, § 51 
Desertion, § 40, p. 426 
Enlistment, § 21, p. 392 
Forts, § 104 
Garrison, § 104 

Impossible within war risk insurance policy, § 
81, p. 502 

Insane pei^son, § 92, p. 539 
National guard, § 6 
Navy yard, § 105 
Officer, § 14 

Permanent disability, § 81, p. 507 

Post exchange, § 104, n. 40 

Soldiers’ home, § 62, p. 470 

Substantially gainful occupation, § 81, p. 502 

Temporary duty, § 34 

Volunteer, § 21, p. 391 

Degrees of disability, war risk insurance contract 
not recognizing, § 81, p. 496, n. 44 
Delay, 

Claim or bringing suit on war risk policy, effect, 
§ 92, p. 533 

Disagreement as condition precedent to action 
on war risk policy, § 89, p. 531 
Delay or inaction of bureau in making change 
of beneficiary in war risk policy, effect of, § 
85, p. 514 

Delegation, disbursement of funds intrusted to 
finance officer, § 33, p. 416 

Delivery, deserter to military authorities, § 40, p. 
427 

Denial, claim under war risk policy as respects lim¬ 
itation, § 92, p. 537 

Dependency of relatives as ground of disability to 
enlist, § 22, p. 394 

Dependent mother, allowances to officer for, § 20, p. 
384 

Dependents, 

Allotment of pay for support of, § 31, p. 414 
Allowance for transportation of dependents of 
officers, § 20, p. 387 

Exemption from draft of persons with, § 25, p. 
400 

Dependents of persons rendering military service, aid 
and relief to, § 61 
Depositions, 

Action on war risk policy, § 96 
Court-martial proceedings, § 56, p. 457 
Descriptive roll, presumption as to correctness, § 22, 
p. 397 

Deserters, enlistment by, § 22, p. 393 
Desertion, 

Court-martial, 

Exclusive jurisdiction, § 54, p. 449 
Minor, § 54, p. 447 

Dropping officer froin rolls because of, S 17, p. 
360, n. 4 

Forfeiture of pay, § 20, p. 374 
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Desertion—Continued, 

Forfeiture of pay and allowances by enlisted 
men, § 31, p. 412 

Offenses relating to by persons not in service, 
§ 45 

Trial of offender, § 40, p. 426 
Designation, beneficiary in war risk policy, right of 
insured, § So, p. 512 

Destruction of private property, personal liability 
of military commander, § 37, p. 420 
Detached battalion commander, special courts-martial 
convened by, § 52, p. 443 

Detached command’s commanding oflScer, special 
courts-martial convened by, § 52, p. 443 
Detached officers and enlisted men, regular army, § 7 
Detachment, marine corps, § 10 

Detention by civil authorities, pay of enlisted men 
during, § 31, p. 413 

Detention of prisoner after conviction, power of 
court-martial, § 56, p. 455 

Directed verdict, motion for in action on war risk 
policy, review, § 100, p. 557 
Director of Veterans’ Bureau, 

Administration of relief act, § 60, p. 466 
Conclusiveness of finding on question of total 
and permanent disability within war risk 
policy, § 81, p. 497 
Disability, 

Burden of proof in respect to in action on war 
risk policy, § 97, p. 544 
Comi)ensation for, § 60, p. 465 
Instruction in respect to in action on war rid: 
policy, § 98, p. 554 

July question in action on war risk policy, § 98, 
p. 551 

Pleading of in action on war risk policy, § 95 
Premiums on war risk policy at maturity by 
reason of, § 64, p. 477 

Proof of as condition precedent to action on 
war risk policy, § 89, p. 531 
War risk insurance not limited to service, § 80 
Disability allowance, application for as claim suffi¬ 
cient to suspend limitation in respect to action on 
war risk policy, § 92, p. 537, n. 21 
Disability before entry into service, war risk insur¬ 
ance, § 68 

Disability compensation. 

Admissibility of evidence as to award in action 
on war risk policy, § 97, p. 546 
Application to prevent lapse of war risk insur¬ 
ance, § 76, p. 488 

Award of by government as proof in action on 
war risk policy, § 81, p. 506 
Receipt of as defense to action on war risk pol¬ 
icy, § 90 

Retirement pay by person receiving, § 31, p. 410 
Disability ratings, 

Admissibility in action on war risk policy, § 97, 
p. 545 

Determination by Veterans’ Bureau as to degree 
of at time of lapse of war risk policy, § 76, 
p. 489 
Disagreement, 

Burden of proof in respect to in action on war 
risk policy, S 97, p. 544 

Condition precedent to action on war risk policy, 
§ 89, p. 527 

Pleading of in action on war risk policy, § 95 


Disagreement—Continued, 

Sufficiency of evidence In respect to in action 
on war risk policy, § 97, p. 550 
Disapproval, punishment adjudged by court-martial, 
§ 57, p. 461 

Disbursing officers and agents, powers, duties, priv¬ 
ileges and liabilities, § 33, pp. 415-417 
Discharge, 

Award of medals and decorations for meritorious 
service after, § 106 
Enlisted men, § 32 
Extra pay to, 

Enlisted men on, § 31, p. 412 
Volunteer officers on, § 20, p. 380 
Liability of government on war risk policy, § 84 
Minor illegally enlisted, § 22, p. 396 
Moratorium law ceasing to operate on, § 37, p. 
422 

Officer, § 17, p. 360 

Power of President, § 17, p. 360 
Soldiers’ home inmates, § 62, p. 472 
Statements of insured upon not conclusive on 
question of total disability within war risk 
policy, § 81, p. 506 

Discharged officers, travel allowances, § 20, p. 387 
Discomfort suffered as sufficient to establish disabil¬ 
ity within war risk policy, § 81, p. 504, n. 4 
Discouraging enlistment, indictment for, § 47, p. 436, 
n. 76 

Discovery, action on war risk policy, § 96 
Discretion, 

CJourt-martial, punishment, § 57, p. 460 
Expenses of militia in time of war, § 8, n. 88 
Number of members of court-martial, § 52, p, 444 
Disloyal language, indictment for using, § 47, p. 435, 
n. 76 

Disloyalty, inciting, persons not in service, § 43, p. 
430 

Dismissal, 

Officers, § 17, p. 360 

Action for pay not maintainable, § 20, p. 367 
Officer’s right to pay for interval between dis¬ 
missal and reinstatement, § 20, p. 373 
Dismissal from service, sentence of court-martial, § 
57, p. 461 

Disobedience of orders, punishment for, § 41 
Disorderly conduct, member of military charged with, 
§ 38, n. 85 

Dissolution, court-martial, § 51 
Distinction, rank conferred as title of, § 16 
Distinguished conduct, brevet commissions for, § 15, 
p. 356 

Distinguished service, extra pay to enlisted men for, 
§ 31, p. 411 

Distinguished service medal, award in lieu of certifi¬ 
cate of merit, § 31, p. 411 

Distributee, beneficiary of war risk policy as, right 
to proceeds, § 85, p. 520, n. 26 
Distribution, funds allowed for aid of families of 
persona in service, § 61 

District commander, special courts-martial convened 
by, § 52, p. 442 

District courts, jurisdiction of actions on war risk 
policies, § 91 

Dividend accumulations, extension of war risk pol¬ 
icy by, § 76, p. 488, n. 85 

Division commander, courts-martial convened by, f 
52, p. 442 
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Dizziness as total disability within war risk policy, 

§ 81, p. 499, n. 61 

Domicile, law of as governing disposition of proceeds 
of war risk policy, § 85, p. 522 
Double damages, foreclosure of mortgage against ex- 
service man within certain time after discharge, 

§ 30, p. 408 

Double pay, states and United States, § 20, p. 382 
Double rations, authority for, § 20, p. 385, n. 77 
Draft, aiding in evasion of, punishment for, § 43, p. 
430 

Draft boards, creation and establishment of, § 26, 
p. 403 

Drafted men, court-martial, liability to, § 54, p. 447 
Drafted persons, §§ 25-32, pp. 397-415 
Drunkenness, discharge of officer for, § 17, p. 360, 
n. 4 

Duplicate policy, war risk insurance, indorsement of 
change of beneficiary on, § 85, p. 514, n. 99 
Duration of risk, war risk insurance, § 74 
Duress, contract of enlistment avoided by, § 21, p. 
392 

Duties, officers of army and navy, § 19 
Eaniing of some money, effect of as respects recov¬ 
ery under war risk policy as for total disability, 

§ 81, p. 503, n. 98 

Effective date of change of beneficiary in war risk 
policy, § 85, p. 514, n. 99 
Effective date of officer’s discharge, § 17, p. 361 
Eligibility, court-martial, members, § 52, p. 443 
Embezzling, military property, § 46 
Emergency, purchase of supplies by quartermaster 
without advertisement in case of, § 19 
Emergency Fleet Corporation, retired pay of officer 
holding office in, § 20, p. 375, n. 58 
Emergency retirement, pay of officers, § 20, p. 371, 
n. 25 

Employment, effect of as respects recovery on war 
risk policy as for total disability, § 81, p. 502 
Encampments, participation in by national guard, § 8 
Enemy property, liability for taking or destroying, § 
37, p. 420 

Enlisted persons, §§ 21-32, pp. 391-415 

Courts-martial, trial by, § 54, p. 446, n. 92 
Rate of pay, § 31, p. 408 

Service, enlisted man as included in determining 
officer’s longevity pay, § 20, p. 377 
Soldier including, § 1 

Enlisted reserve corps, part of regular army, § 6 
Enlistment, 

Obstructing, punishment for, § 43, p, 430 
Sufficiency of evidence as to in action on war risk 
policy, § 97, p. 551, n. 44 

Enlistment allowance, re-enlistment of honorably dis¬ 
charged enlisted men, § 31, p. 413 
Enticing enlisted man to desert, prosecution for, § 45 
Epilepsy as total disability within war risk policy, 
§ 81, p. 498, n. 61 

Equalization Pay Act, object and aim of, § 20, p. 
368 

Equipment, compensation to officers for loss of, § 20, 
p. 388 

Escape, shooting deserter attempting, § 40, p. 427 
Escheat, 

Burden of establishing defense in action on war 
risk policy, § 97, p. 545, n. 85 
War risk insurance, §84 


Espionage Act, utterances as violative of, § 43, p» 
431, n. 44 

Estate of insured, war risk insurance, payment of 
proceeds to, § 85, p. 515 
Estoppel, 

Burden of establishing defense of in action on 
war risk policy, § 97, p. 545, n. 85 
Conversion of war risk insurance, § 70 
Defense of lapse of war risk policy, § 76, p. 490, 
n. 1 

Denial of filing of claim for war risk insurance 
as respects right to maintain action on pol¬ 
icy, § 89, p. 529, n. 77 

Officer accepting less than statutory pay, § 20, 
p. 366 

Recovery on original lapsed war risk policy after 
application for reinstatement, § 77 
Timely action on war risk policy, § 92, p. 534, 
n. 8 

War risk insurance, unauthorized acts or omis¬ 
sions of government officers or agents, § 78 
Evasion of draft, indictment for, § 47, p. 437 
Evasion of military service, marriage entered into 
for purpose of, § 25, p. 400 
Evidence, 

Action on war risk policy, § 97, pp. 542-551 
Court-martial proceedings, § 56, p. 456 
Courts of inquiry, § 49 
Discharge of enlisted man, § 32 
Enlistment, § 21, p. 392 

Favorable consideration of on review of judg¬ 
ment in action on war risk policy, § 100, p. 
558 

Proceedings to determine rights under war risk 
policy, § 85, p. 525, n. 55, 56 
Prosecution for violation of draft act, § 26, p. 405 
Prosecution in connection with war risk policy, 
§ 103 

Prosecution of offenses by persons not in serv¬ 
ice, § 47, p. 437 

Examinations, appointments made without, § 15, p. 
354 

Excess of authority, liability of military officers for 
acts in, § 37, p. 420 

Excessive delay, claim or bringing suit on war risk 
policy, effect of, § 92, p. 533 
Exclusive jurisdiction, courts-martial, § 54, p. 445 
Execution, designation of time and place in sentence 
of court-martial, § 57, p. 459 
Exemption, 

Civil process, officer, § 19 
Civilian employees from certain services, § 34 
Disability payments to veterans, § 60, p. 467 
Draft, § 25, p. 398 
Military service, § 5 
Expenses, 

Civilian employees in performance of temporary 
duty, § 34 

Militia called into federal service, § 8 
Expert accountant not officer with privilege of re¬ 
tirement, § 17, p. 353, n. 73 

Experts, court-martial proceedings, employment of, 
§ 56, p. 456 

Exposure to tuberculosis, admissibility of evidence in 
respect to in action on war risk policy, § 97, p, 
545, n. 86 

Extended term, extra pay to enlisted men, § 31, p. 415 
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Extension of time to sue, persons in military serv¬ 
ice, § 30, p. 407 

Extent of disability, war risk insurance, recovery de¬ 
pendent on, § 81, pp. 495-508 
Extenuating circumstances, introduction in court- 
martial proceedings, § 56, p. 457 
Extortion, bond obtained from disbursing officer by, 
§ 33, p. 416 

Extra compensation, retired officers rendering serv¬ 
ices not required, § 20, p. 371 
Extra-duty pay, enlisted men, § 31, p. 411 
Extra pay, 

Enlisted men, § 31, p. 410 
Officers, § 20, p, 378 

False imprisonment, liability of person arresting de¬ 
serter, § 40, p. 427 
False personation of officer, § 44 
Families of persons in service, relief to, § 61 
Farm work, doing of showing absence of total dis¬ 
ability within war risk policy, § 81, p. 505, n. 11 
Fatigue uniform, wearing of by civilian, § 46, n. 75 
Fees, 

Action on war risk policy, § 101 
Maximum allowable for aiding veteran in secur¬ 
ing disability compensation, § 60, p. 469 
Fictitious date, officer’s commission, § 15, p. 355 
Field artillery, regular army, § 7 
Field clerk as soldier, § 1 

Field duty, rental allowances to officers in case of, 
§ 20, p. 383, n. 58 

Field instructions, participation in by national guard, 
§8 

Final disagreement, condition precedent to action on 
war risk policy, § 89, p. 531 
Finality, 

Action of draft board, § 26, p. 404 
Judgment of court-martial, § 59 
Sentence of court-martial on proper approval or 
confirmation, § 57, p. 462 
Finance department, regular army, § 7 
Finance officers, intrusting funds to other officers as 
agents, § 33, p. 416 

Findings, action on war risk policy, review, § 100, 
p. 557 

Fire, funds or vouchers lost by disbursing officers 
in, § 33, p. 416 

Fleet commander, courts-martial convened by, § 52, 
p. 442 

Fleet naval reserve, member’s right to war risk in¬ 
surance, § 68 

Flight surgeons, flying pay, § 20, p, 381, n. 44 
Flogging, punishment by court-martial, § 57, p, 460, 
n. SO 

Flotilla commander, courts-martial convened by, § 
52, p* 442 

Flying duty, extra pay for, § 20, p. 381 
Flying pay, enlisted men, § 31, p. 412 
Forage, allowance to officers for, § 20, p. 388 
Foreclosure, double damages for foreclosure of mort¬ 
gage against ex-service man within certain time 
after discharge, § 30, p. 408 
Foreign service. 

Extra pay for, § 20, p. 378 
Power to require, § 4 
Foreign war, military jurisdiction in, § 1 
Forfeiture, 

Citizenship by desertion, § 40, p. 427 
Commissions of disbursing officers, § 33, p. 


Forfeiture—Continued, 

Pay and allowances to officers, § 20, p. 389 
Pay of enlisted men, § 31, p. 412 
War risk insurance, misconduct or default, § 
p. 523 

War risk policy, § 76, pp. 488-491 
Forfeiture of land contract by default, persons in 
military service, § 37, p. 424 
Forfeiture of pay, sentence of court-martial includ¬ 
ing* § 57, p. 460 
Form, 

Action on war risk policy, § 88 
Commission of officer, § 15, p. 355 
Form letter of Veterans’ Bureau as incompetent to 
establish facts relating to issuance of war risk 
policy, § 97, p. 547, n. 12 

Forma pauperis, necessity of obtaining order per¬ 
mitting suit in as excuse for delay in suing on 
war risk policy, § 92, p. 535, n. 9 
Formalities, 

Claim suspending limitation in respect to action 
on war risk policy, § 92, p. 536 
Draft, § 26, pp. 401-405 
Enlistment, § 21, p. 392 

Former acquittal, courts-martial, second trials, § 55 
Former jeopardy, courts-martial, § 55 
Fort commander, special courts-martial convened by, 
§ 52, p. 442 
Forts, deflned, § 104 
Fraud, 

Contract of enlistment avoided by, § 21, p. 392 
Defense to action or claim on war risk policy, § 
90 

Procurement of reinstatement of war risk policy, 
effect of, § 77 

Sufficiency of evidence in respect to in action on 
war risk policy, § 97, p. 550 
Fraud against government. 

Court-martial, § 54, p. 448 
Punishment of persons subject to military law, 
§ 41 

Fraudulent enlistment, punishment for, § 41 
Fuel, 

Commutation for, § 20, p. 383, n. 58 
Retired enlisted men, commutation for, § 31, p. 
410 

Furlough, 

Allowance to enlisted men for rations and quar¬ 
ters while on, § 31, p. 413 
Arrest of soldier by civil authorities for criminal 
offense while on, § 38 

Extra pay on honorable discharge without, § 20, 
p. 381 

Pay of officers while on, § 20, p. 368 
Future benefits, recovery in action on war risk policy, 
pleading, § 95 

Future installments, recovery in action on war risk 
policy, § 99 

Gainful occupation, burden of proof in respect to in 
action on war risk policy, § 97, p. 543, n. 78 
Garrison, defined, § 104 

Garrison commander, special courts-martial convened 
hy, § 52, p. 442 

Garrison court-martial, composition of, § 52, p. 443, 
n. 41 

General courts-martial, § 51 
General orders as part of military law, § 2 
417 I General staff corps, regular army, § 7 
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Ctold, receipt for transportation by commanding of¬ 
ficer of naval vessel, § 19 
Governing law, 

Courts-martial, § 53 

, Disposition of proceeds of war risk policy, § 85, 
p. 522 

Government, officers empowered to bind by contract, 
§ 19 

Government service, employment of retired officers in, 
§ 17, p. 359 

Governmental rules or regulations, war risk insur¬ 
ance, § 67 

Governor of soldiers’ borne, status of, § 62, p. 472 
Grace period, application of provision as to payment 
of premiums after lapse of war risk policy, § 77, 
n. 5 

Grade, officers, § 16 

Gratuity, war risk insurance not constituting, § 64, 
p. 474 
Guardian, 

Appointment for insane insured as removal of 
disability as respects limitations in action 
on war risk policy, § 92, p. 539 
Consent to enlistment of minors, § 22, p. 394 
Payment of installments of war risk insurance 
discharging obligation, § 84 
Payment of veteran’s disability compensation to, 
§ 60, p. 467 

Guides, licensing of in national military park, § 107 
Gunners, soldier including, § 1 
Habeas corpus, remedy for alleged abuse of military 
authority, § 36, n. 93 
Harboring deserter, offense, § 45 
Hard labor, confinement at, punishment by court- 
martial, § 57, p. 4b0 

Harmless error, action on war risk policy, § 100, p. 
557 

Headaches as total disability within war risk policy, 
§ 81, p. 499, 11. 61 

Health, statement as to as condition precedent to 
reinstatement of war risk policy, § 77, n. 5 
Hearing, loss of as total permanent disability within 
war risk policy, § 81, p. 498, n. 61 
Heirs, 

Beneficiary of war risk policy. 

Effect - as respects right to proceeds, § 85, 
p. 520, n. 26 

Right to maintain action, § 93, n. 47 
War risk insurance, vested interests, § 85, p. 514 
Helplessness, necessity for recovery as for permanent 
disability under war risk policy, § 81, p, 499 
Heroism, award of medals and decorations for, § 
106 

High seas, jurisdiction in prosecution of murder com¬ 
mitted on naval vessel on, § 54, p. 446 
History, 

Courts-martial, § 51 

Permanency of disability of insured in war risk 
policy as affected by, § 97, p. 545, n. 86 
Honorable discharge. 

Effect of certificate at expiration of term, § 32 
Resigning officer, § 17, p. 358 
Horses, compensation to officers for loss of, § 20, p. 
388 

Hospital expenses, reimbursement for on canceling 
naval officer’s leave of absence, § 20, p. 388, n. 9 
Identity of offenses, former jeopardy preventing trial 
by court-martial, § 55 


Idiopathic epilepsy as permanent disability within 
war risk policy, § 81, p. 498, n. 61 
Ignorance, alien’s right to exemption from draft not 
affected by, § 25, p. 400, n. 62 
Illegal discharge of enlisted man, pay, § 31, p. 409 
Illegal orders, civil liability of soldier in executing, 
§ 37, p. 420 

Illegally constituted court-martial. 

Ratification or confirmation of sentence, § 57, p. 
463 

Validity of acts and proceedings, § 52, p. 443 
Illegally in service, court-martial of persons in, § 54, 
p. 447 

Illegitimacy, effect of as respects right to take under 
war risk policy, § 85, p. 511 
Illegitimate children, birth of to widow evidencing 
misconduct as respects forfeiture of right to 
proceeds of war risk insurance, § 85, p. 523 
Illicit cohabitation, forfeiture of right to proceeds of 
war risk insurance by, § 85, p. 523 
Illness, 

Admissibility of evidence in respect to in action 
on war risk policy, § 97, p. 545 
Sufficiency of evidence in respect to in action 
on war risk policy, § 97, p. 551, n. 44 
Impairment of capacity warranting recovery on war 
risk policy, § 81, p. 499 

Implied contract, supplies or services rendered, § 34 
Imprisonment, court-martial, punishment by, § 57, p. 
460 

Improvement, possibility of not changing status of in¬ 
sured as totally and permanently disabled within 
war risk policy, § 81, p. 507, n. 31 
Inability to work, instruction in respect to in action 
on war risk policy, § 98, p. 554 
Inadequate quarters, rental allowance to officer for 
additional, § 20, p. 384, n. 63 
Incapacity, retirement of officer for, § 17, p. 358 
Incentive to work as respects recovery under war 
risk policy as for total disability, § 81, p, 504, 
n. 8 

Incipient condition developing progressively into per¬ 
manent condition as sufficient to establish liabil¬ 
ity on war risk policy, § 81, p. 507, n. 33 
Incipient tuberculosis. 

Permanent disability within war risk policy, § 81, 
p. 499, n. 61 

Presumption as to permanence of disability in 
action on war risk policy, § 97, p. 542 
Income, admissibility of evidence in respect to in 
action on war risk policy, § 97, p. 546 
Incompetent, war risk policy, waiver of premiums, 
§ 78, n. 17 

Incompetent person, limitation in respect to action 
on war risk policy, § 92, p. 538 
Incontestability, 

War risk insurance, § 77, n. 15 
War risk policy, § 79 

Inconvenience suffered as sufficient to establish disr 
ability within war risk policy, § 81, p. 504, n. 4 
Incurability, burden of proof in respect in action 
on war risk policy, § 97, p. 543, n. 78 
Indian scouts, regular army, § 7 
Indians, enlistment of, § 22, p. 394 
Indictment, 

Offenses in connection with claim under war risk 
policy, § 103 
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Indictment-Continued, 

Prosecution for excessive charges in aiding vet¬ 
eran to secure disability compensation, § 60, 
p. 469 
Indictment, 

Prosecution of offenses by persons not in serv¬ 
ice, § 47, p. 435 

Violation of draft act, § 26, p. 405 
Indigent veterans, burial of, § 63 
Indorsement, change of beneficiary in war risk pol¬ 
icy, § 85, p. 514, n. 99 

Inducing desertion, punishment, § 40, p. 428 
Inducing evasion of draft, offense, § 43, p. 433 
Inducted person, court-martial, liability to trial by, 
§ 54, p. 447 

Ineffective designation of beneficiary in war risk pol¬ 
icy, effect of subsequent enlargement of class, 
§ 85, p. 513 

Inefiiciency, retirement of officer for, § 17, p. 358 
Ineligible beneficiary, 

War risk insurance, right to proceeds, § 85, p. 
510 

War risk policy, estoppel to claim second pay¬ 
ment after designation, § 78, n. 22 
Ineligibility for reappointment, naval officer, § 17, p. 
362 

Infantry, regular army, § 7 

Infants, limitation in respect to action on war risk 
policy, § 92, p. 538 

Informal conversation as denial of claim constitut¬ 
ing disagreement so as to warrant action on war 
risk policy, § 89, p. 530, n. 80 
Information, violation of draft act, § 26, p, 405 
Injuries, admissibility of evidence in respect to in 
action on war risk policy, § 97, p. 545 
Insane officer, resignation of as nullity, § 17, p. 357 
Insane pei'sons, 

Oourts-martial, § 54, p, 450 
Limitation in respect to action on war risk pol¬ 
icy, § 92, p, 538 

Right of enlistment, § 22, p. 393 
Insanity as total disability within war risk policy, 

§ 81, p. 498, n. 61 

Inspector general’s department, regular army, § 7 
Installments to which named beneficiary of war risk 
policy is entitled to, § So, p. 519 
Instructions, 

Actions on war risk policies, § 98, p. 554 
Harmless error in respect to in action on war 
risk policy, § 100, p. 558, n. 1 
National guard units under, § 8 
Prosecution of offenses by persons not in serv¬ 
ice, § 47, p. 439 

Instructors, military and naval academies, pay of, 

§ 20, p. 371 
Insubordination, 

Evidence in prosecution for attempting to cause, 

§ 47, p. 437 

Indictment for attempt to cause, § 47, p, 436 
Indictment for causing, § 47, p. 435, n. 76 
Insular affairs, officers of bureau of as part of reg¬ 
ular army, § 7 

Insurable interest, war risk insurance, § 69 
Insurance, war risk insurance distinguished, § 64 
p. 475, n. 64 


Insurance claims council. 

Decision of as denial of claim sufficient to sus¬ 
pend limitation in respect to action on war 
risk policy, § 92, p. 537, n. 24 
Disallowance of claim as disagreement warrant¬ 
ing action on war risk policy, § 89, p. 531, 
n. 80 

Insurance policy, suspension of limitation in respect 
to action on by persons in military service, § 30, 
p. 407 

Insurrection, 

Military jurisdiction during, § 1 
Militia called into service to suppress, § 8 
Intent, insured in war risk policy, effect given to 
in determining right to proceeds, § 85, p. 509 
Interest, 

Action on war risk policy, inclusion in deter¬ 
mining attorney’s fees, § 101 
Judgment in action on war risk policy, § 99 
I Interpleader, proceeding to determine right to pro¬ 
ceeds of war risk policy, § 85, p. 525, n. 58 
Interpreters, court-martial, § 56, p. 452 
Intoxicated persons, enlistment of, § 22, p. 393 
Invalid designation of beneficiary in war risk policy, 
effect of subsequent enlargement of class of ben¬ 
eficiaries, § 85, p. 513 
Invasion, 

Military jurisdiction during, § 1 
Militia c^led into service to repel, § 8 
Investigation, recovery for in prosecution of claim 
under war risk policy, § 101, n. 20 
Irregularity in proceedings of court-martial, effect 
of, § 57, p. 458 

Jewels, receipt for transportation by commanding 
officer of naval vessel, § 19 
Joinder of offenses, court-martial, § 56, p. 454 
Joint Services Pay Act, pay and allowances of army 
officers controlled by, § 20, p. 366 
Judge advocate, 

Court-martial, § 56, p. 452 
Naval court of inquiry, § 48 
Judge-advocate-general, pay and allowances, § 20, p. 
367, n. 85 

Judge-advocate-general’s department, regular army, 
§T 

Judgment, action on war risk policy, § 99 
Judicial notice, court-martial, § 56, p. 454, n. 93 
Junior military aviator, flying pay, § 20, p. 381, n. 44 
Jurisdiction, 

Action on war risk policy, § 91 

Burden of proving in action on war risk policy, 

§ 97, p. 543 

Court-martial, § 54, pp. 445-450 
Inquiry into by civil courts, § 59 
Courts of inquiry, § 48 
Soldiers’ home, § 62, p. 473 
War risk insurance, determination of right to 
proceeds, § 85, p. 524, n. 49 
Jury questions, 

Actions on war risk policies, § 98, p. 551 
Prosecution of offenses by persons not in service, 

§ 47, p. 438 

Laches, 

Burden of establishing defense of in action on 
war risk policy, § 97, p. 545, n. 85 
Claim under war risk policy, effect of, § 92. 
p. 533 

Officer’s claim to back pay lost by, § 29, p. 374 
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Laches—Continued, 

Sufficiency of evidence in respect to in action 
on war risk policy, § 97, p. 550 
Lapse, war risk policy, § 76, pp. 488-491 
Lapse of policy, finding of permanence in respect to 
disability based on conditions existing before, 
§ 81, p. 507 

Late registrations, draft, § 26, p. 402 
Law, action at on war risk policy, § 88 
Xaw governing disposition of proceeds under war risk 
policy, § 85. p. 522 

Law member, court-martial, § 56, p. 451 
Lease, drafted person relieved of obligation under, 
§ 37, p. 420 
Leave of absence. 

Officer, § 18 

Pay of officers during, § 20, p. 374 
Pay of officers while on, § 20, p. 368 
Travel allowance to officer, § 20, p. 387 
Leg, loss of as total disability within war risk pol¬ 
icy, § 81, p. 498, n. 61 

Legal disability as respects limitation as to action 
on war risk policy, § 92, p. 538 
Lesser offense, court-martial finding accused guilty 
of, § 57, p. 458 

Letter as will designating beneficiary in war risk 
policy, § 85, p. 512, n. 78 

Letters constituting claim suspending limitation in 
respect to action on war risk policy, § 92, p. 
536, n. 19 

Letters making inquiry as sufficient claim for war 
risk insurance, § 89, p. 529, n. 78 
Libel, suspension of limitation in respect to action 
for by persons in military service, § 30, p. 407 
Liberal construction, regulations respecting war i*isk 
insurance, § 67 

Life saving service, coast guard officers to include in 
determining longevity pay, § 20, p. 377, n. 86 
Light, 

Commutation for, § 20, p. 383, n. 58 
Retired enlisted men, commutation for, § 31, p. 
410 

Limitations, 

Burden of establishing as defense in action on 
war risk policy, § 97, p. 545, n, 85 
Cancellation of war risk policy, § 75 
Court-martial, trial by, § 58, p. 455 
Courts of inquiry, § 49 

Disbursing officer, running of statute, § 33, p. 
416 

Pay of officers, § 20, p. 375 

Pleading suspension of in action on war risk 
policy, § 95, n. 53 

Review of question in respect to in action on 
war risk policy, § 100, p. 557, n. 97 
Suspension of running against persons in mil¬ 
itary service, § 30, p. 407 
War risk insurance, § 92, p. 534 
Limited jurisdiction, courts-martial, § 51 
Line officers, pay, § 20, p. 368 
Local draft boards, authority of members, § 26, p. 404 
Location, monument, § 107 

Loco parentis, war risk insurance, beneficiaries, § 85, 
p. 511 

Longevity pay. 

Enlisted men, § 31, p. 409 
Officers, § 20, p. 375 


Loss of property, compensation to officers for, § 20, 
p. 388 

Lost rank, restoration, § 15, p. 355 
Mailing, 

Claim under war risk policy as sufficient to sus¬ 
pend limitation, § 92, p. 537 
Notice to registrant for draft, § 26, p. 402 
Maneuvers, participation in by national guard, § 8 
Manual labor, incapacity for as respects recovery 
on war risk policy, § 81, p. 500, n. 65 
Marine, defined, § 1 

Marine band, pay and allowances of musicians in, § 
31, p. 409 
Marine corps, 

Brevet commissions in, § 15, p. 356, n. 54 
Composition of, § 10 
Defined, § 1 

Enlistment of minors in, § 22, p. 395 
Marine station, double rations to officer serving at, 
§ 20, p. 385, n. 77 

Marines,, courts-martial, trial by, § 54, p. 447 
Marriage after registration of person subject to 
draft, effect of, § 25, p. 400 
Man-ied men, enlistment by, § 22, p. 394 
Martial law, distinguished from military law, § 1 
Masters of colliers, pay, § 34 

Mate not officer entitled to mileage allowance, § 20, 
p. 386, n. 80 
Maturity, 

Total disability not becoming permanent before 
lapse of war risk policy, § 82 
War risk insurance, requirement for premiums 
thereafter, § 64, p. 477 

Maximum fees recoverable for aiding veteran in se¬ 
curing disability compensation, § 60, p. 469 
Mechanic, employment as showing absence of total 
disability within war risk policy, § 81, p. 505, 
n. 11 

Mechanic’s lien, suspension of limitation against 
persons in military service, § 30, p. 407 
Medals of honor, authority to make provision for, 
§ 106 

Medical attendance, allowance to officers for, § 20, p. 
387 

Medical department, regular army, § 7 
Medical examination, time of as respects right to com¬ 
pensation under war risk policy, § 74, n. 69 
Medical treatment, refusal of as respects recovery 
on war risk policy for permanent disability, § 81, 
p. 508 

Membership, court-martial, § 52, p. 444 
Memorials, construction of, § 107 
Mental deficiency as excuse for delay in suing on 
war risk policy, § 92, p. 534, n. 6 
Mental disorders, instruction in respect to in action 
on war risk policy, § 98, p. 555 
Mental incompetency preventing bar of action on war 
risk policy by limitations, § 92, p. 538 
Mental qualifications, promotion of officer, § 15, p. 
356 

Meritorious service, award of medals and decorations 
for, § 106 

Mileage, allowances to officers for, § 20, p. 385 
Mileage allowance, enlisted men on discharge, § 31, 
p. 414 

Mileage pay, paymasters’ clerks, § 33, p. 417, m 54 
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Military academy, 

Cadet's service included in determining longevity 
pay, § 20, p. 377 
Instnictors, pay of, § 20, p. 371 
Professors and cadets as part of regular army, 
§§ 7, 11 

Military authority, relation to civil, § 3 
Military commissions, trial of offenses committed by 
soldiers in time of war, § 38 
Military courts, composition, § 48 
Military jurisdiction, kinds of, § 1 
Military law. 

Courts-martial governed by, § 53 
Defined, § 1 

Sources and authority of, § 2 
Military officers, powers and duties, § 19 
Military prison, courts-martial, trial of persons un¬ 
der confinement, § 54, p. 446 
Military prison guard, extra pay for, § 31, p. 411, 
n. 69 

Military property. 

Offenses regarding, § 41 
Pledge, offense of receiving in, § 46 
Military service. 

Exemption from draft of persons in, § 25, p. 401 
Obligation to render, § 5 

Military status, evidence admissible to show in court- 
martial proceedings, § 59 
Military storekeeper, regular army, § 7 
Military training, authority of states, § 4 
Militia, calling into service, § 8 
Militiamen, 

Court-martial, refusal of militiaman to respond 
to call, § 54, p. 447 
Soldier including, § 1 

Minimal tuberculosis as i)ermanent disability with¬ 
in war risk policy, § 81, p. 499, n. 61 
Ministers, exemption from draft, § 25, p. 401 
Minor enlisting without parents’ consent, court-mar¬ 
tial, § 54, p. 447 
Minors, 

Enlistment, § 22, p. 394 

War Risk Insurance Act applicable to, § 68 
Misconduct, forfeiture of right to proceeds of war 
risk insurance by, § 85, p. 523 
Misdemeanors, violations of or noncompliance with 
provisions of draft act, § 26, p. 405 
Misrepresentation, contract of enlistment avoided by, 

§ 21, p. 392 

Mitigation, sentences of court-martial, § 57, p. 463 

Modification, regulations promulgated, § 2 

Money, 

Inmates of soldiers’ home, control of, § 62, p. 
471 

Payment of by drafted man in lieu of service, 

§ 28 

Monuments, erection of, § 107 

Moral qualifications, promotion of officer, § 15, p. 356 
Morality, widow’s reputation for, admissibility of 
evidence in action on war risk policy, § 97, p. 547, 
n. 12 

Moratorium laws, purpose of, § 37, p. 421 
Mortgage foreclosure, suspension of actions against 
persons in military service, § 37, p. 422 
Mother, allowances to officer in case of dependent, 

§ 20, p. 384 

Mounted pay, officers, § 20, p. 375 


Murder, 

Jurisdiction in prosecution of soldier for, § 54^ 
p. 445, n. 82 

Trial by court-martial for, § 38 
Musicians, 

Pay and allowances of, § 31, p. 409 
Soldier including, § 1 
Muster out. 

Extra pay allowed to enlisted men on, § 31, p. 
412 

Extra pay to volunteer officers on, § 20, p. 389 
Muster rolls, conclusive proof of enlistment, § 21,. 

p. 392 
Mutiny, 

Inciting, persons not in service, § 43, p. 430 
Punishment for, § 39 
National guard. 

Drafting officers and enlisted men of, § 25, p. 398 
Enlistment of minors in, § 22, p. 395 
Member of called into national army, § 8 
Part of regular army, § 6 

War risk insurance, right of member to when 
called into service, § 68 
National military park, monuments in, § 107 
Natural mother, insured in war risk policy, right 
to proceeds when not named as beneficiary, § 85, 
p. 511, n. 63 
Nature, 

Action on war risk policy, § 88 
Court-martial, § 51 
I Naval academy. 

Instructors, pay of, § 20, p. 371 
Part of navy, § 11 

Naval cadets, courts-martial, § 52, p. 442, n. 86 
Naval courts, composition, § 48 
Naval establishment, navy defined as, § 1 
Naval officers, pay and allowances, § 20, p. 367 
Naval regulations, deserter, § 40, p. 427 
Naval reserve. 

Court-martial of inactive member, § 54, p. 448 
Transfer of officers from active to inactive serv¬ 
ice, § 17, p. 358 

Navy band, pay and allowances of musicians in, § 
31, p. 409 

Navy department, control of government and admin¬ 
istration of navy, § 13 

Navy Personnel Act, compensation and allowances^ 
under, § 20, p. 367, n. 85 

Navy register, striking vessels from, effect of, § 105 
Navy yard, defined, § 105 

Need, work under pressure of as respects right of 
recovery as for total disability under war risk 
policy, § 81, p. 503 

Negative averments, indictment charging failure to- 
register under draft act, § 26, p. 405, n. 10 
Neglect permitting curable disease to progress to 
incurable stage preventing recovery on war risk- 
policy, § 81, p. 508 

Negroes, right of enlistment, § 22, p. 394 
Nervous condition as evidence of total and perma¬ 
nent disability within war risk policy, § 81, p. 506 - 
Nervous disorders, instruction in respect to in ac¬ 
tion on war risk policy, § 98, p. 555 
New punishment, substitution of on mitigating sen¬ 
tence of court-martial, § 57, p. 463 
New trial, court-martial, § 57, p. 461 
Nondeclarant alien, exemption from draft, $ 25, p. 
400 
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Nonpayment of premiums, lapse of war risk policy, 

§ 76, p. 488 
Notice, 

Acceptance of ofiScer’s resignation, § 17, p. 357 
Change of beneficiary in war risk policy, § 85, 
p. 514 

Registrants for draft, § 26, p. 402 
Number, court-martial, members, § 52, p. 444 
Nuncupative will, designation of beneficiary in war 
risk policy in, § 85, p. 512, n. 78 
-Oaths, 

Court-martial, ofiieers and members, § 56, p. 452 
Enlisted persons, § 21, p. 392 
Officers required to take, § 15, p. 355 
Statements under as to minor's age not conclu¬ 
sive, § 22, p. 397 

Objections, personnel of legally organized general 
court-martial, § 52, p. 444 

Obligation, citizens’ obligation to render service, § 5 
Obstructing enlistment. 

Indictment for, § 47, p. 435, n. 76 
Punishment of persons not in service, § 43, p. ' 
430 

Obstructing recruiting, evidence in prosecution for, 

§ 47, p. 437 
Offenses, 

Courts-martial, jurisdiction, § 54, p. 449 
Excessive charges for aiding veteran in securing 
disability compensation, § 60, p. 469 
Persons in service, §§ 38-41, pp. 425-430 
Persons not in service, §§ 42-47, pp. 430-439 
Violation of provisions of draft act, § 26, p. 405 
War risk policies, § 103 

Office rent, disbursing officer entitled to credit for, 

§ 33, p. 416 

Officer, impersonation of, § 44 

Officer de facto, recovery back of money paid to, § 
20, p. 390 

Officers, §§ 14-20, pp. 353-391 
Soldiers’ home, § 62, p. 472 
Officers’ reserve corps, part of regular army, § 6 
Official regulations, war risk insurance, § 67 
Oil and gas lease, time for performance of condi¬ 
tion subsequent not extended as to persons in 
service, § 37, p. 424 

Oil wells, power to regulate drilling on private prop¬ 
erty, § 4 

Opinion evidence, court-martial proceedings, § 56, p. 
457 

Oppression, bond obtained from disbursing officer by, 

§ 33, p. 416 
Orders, 

Pay of officers awaiting, § 20, p. 374 
Personal liability of soldier for execution of 
orders of superior, § 37, p. 420 
Ordinance department, regular army, § 7 
Ordinary insurance, construction of war risk policy 
as, § 72 

Organization, courts-martial, § 52, pp. 441-445 
Organized reserves, part of regular army, § 6 
Origin, courts-martial, § 51 

Original war risk policy, recovery on after surren¬ 
der of reinstated policy, § 77 
Overpayments, 

Officers, collection by withholding pay, § 20, p. 
390 

Set-off against officers on account of, § 20, p. 391 
Overseas’ service, extra pay for, § 20, p. 378 


Pain, admissibility of evidence in respect to in ac¬ 
tion on war risk policy, § 97, p. 547 
Pain and suffering as result of work as justifying 
finding of total disability within war risk policy, 

§ 81, p. 504, n. 4 

Paralysis agitans as total disability within war risk 
policy, § 81, p. 499, n. 61 
Pardon, 

Court-martial, power of officer ordering court, 

§ 57, p. 463 

Punishment adjudged by court-martial, § 57, p. 
461 

Pardoned criminal, deferred classification for draft, 

§ 25, p. 399, n. 54 

Parents, consent to enlistment of minors, § 22, p. 394 
Partial beneficiary, designation of by insured in war 
risk policy, § 85, p. 512 
Partial disability. 

Assertion of as claim sufficient to suspend limi¬ 
tation in respect to action on war risk pol¬ 
icy, § 92, p. 537, n. 21 

Statement of as claim for war risk insurance 
warranting action on policy after denial, § 
89, p. 529, n. 78 

War risk insurance not covering, § 81, p. 496 
Particular disabilities as permanent within war risk 
policy, § 81, p. 498 
Parties, 

Actions on war risk policies, § 93 
Proceedings to establish rights under war risk 
policy, § 85, p. 524, n. 50 

Pauperism, acceptance of relief by families of persons 
in service not to incur disabilities of, § 61 
Pay, 

Civilian employees, § 34 
Disbursing officers, § 33, p. 417 
Enlisted men, § 31, pp. 408-414 
Lapse of war risk policy prevented when due 
insured, § 76, p. 490 
Officer, § 20, pp. 365-391 

Paymaster in general staff of army, § 33, p. 417 
Paymasters, 

Exemption from service of civil process, § 19 
Powers, duties, privileges and liabilities, § 33, 
pp. 415-417 
Paymaster’s clerk, 

Mileage pay, right to, § 20, p. 386, n. 80 
Officers with right of retirement, § 17, p. 358, 
n. 73 

Service as included in computing longevity pay, 
§ 20, p. 377 

Paymaster’s steward, service as included in com¬ 
puting longevity pay, § 20, p. 377 
Payment, disability compensation, § 60, p. 467 
Peace, 

Court-martial in time of, § 51 
Dismissal of officer in time of, § 17, p. 360 
Military jurisdiction in, § 1 
Penalties, war risk policies, § 103 
Penitentiary, power of court-martial to sentence to 
confinement in, § 57, p. 460 

Pension, war risk insurance not constituting, § 64 
p. 474 

Pension money, inmates of soldiers’ home, control 
of, § 62, p. 471 

Per diem compensation, civilian employees, § 34 
Peremptory challenges, court-martial, § 56, p. 451 
Periodic increase in pay of officers, § 20, p. 375 
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Permanence of disability within war risk policy, § 
SI, p. 507 

Presumption in action on war risk policy, § 97, 
p. 542 

Personal action, confirmation or disapproval of sen¬ 
tence of court-martial, § 57, p. 462 
Personal injuries, suspension of limitation in re¬ 
spect to action for by persons in military serv¬ 
ice, § 30, p. 407 
Personal property, 

Compensation to officers for loss of, § 20, p. 388 
Offenses relating to by persons not in service, 
§ 46 

Personal services to officer, civilian employees ex¬ 
empt from, § 34 
Personnel, 

Court-martial, objection to, § 52, p. 444 
Regular navy, § 9 
Petition, 

Proceedings to determine rights under war risk 
policy, § 85, p. 524, n. 51 

Service of as commencement of action on war 
risk policy, § 94 
Petty officers, navy, § 9 

Philippine constabulary, service in included in com¬ 
puting longevity pay, § 20, p. 377 
Philippine scouts, 

Part of regular army, § 7, n. 77 
Retirement pay of enlisted man in, § 31, p. 410 
Photostatic copy of coroner’s report, admissibility 
in action on war risk policy, § 97, p. 547 
Physical ability to follow occupation as respects re¬ 
covery on war risk policy, § 81, p. 500, n. 66 
Physical condition, admissibility of insured’s state¬ 
ment as to in action on war risk policy, § 97, 
p. 547 

Physical examination, 

Failure to pass for promotion entitling officer to 
retirement, § 17, p. 358 
Promotion of officer, § 15, p. 356 
Physical incapacity, retirement of officer for, § 17, 
p. 358, n. 74 

Physical qualifications, promotion of officer, § 15, p. 
356 

Physician’s report, admissibility in action on war risk 
policy, § 97, p. 546 

Picture, indictment charging exhibition of calculated 
to cause feelings of indignation, § 47, p. 436, 
n. 91 

Place, discharge of enlisted man, § 32 
Place of confinement, designation in sentence of court- 
martial, § 57, p. 459, n. 71 
Pleading, 

Action on war risk policy, § 95 
Court-martial, § 56, p. 453 
Limitations as defense to court-martial, § 56, p. 
456 

Pledge, 

Military property furnished person in service, 
offense of receiving, § 46 
War risk insurance, rights, § 86 
Plundering, liability of military officers for, § 37, p. 
420 

Position, officers, § 16 

Positive disagreement, condition precedent to action 
on war risk policy, § 89, p. 531 
Post exchanges, establishment of, § 104 


Postdating action on war risk policy to permit plain¬ 
tiff to benefit by disagreement, § 89, p. 528, n. 73 
Poverty, admissibility of evidence in respect to pov¬ 
erty of insured in action on war risk policy, § 
97, p. 546 

Powers, officers of army and navy, § 19 
Pre-existing disability, incontestability of war risk 
policy as affected by, § 79 

Pre-existing marriage, wife of insured in war risk 
policy, effect as respects right to proceeds, § 85, 
p. 510 

Prejudicial error, action on war risk policy, § 100, 
p. 557 
Premiums, 

Burden of proving payment in action on war risk 
policy, § 97, p. 543, n. 78 

Jury question in respect to payment of in action 
on war risk policy, § 98, p. 554 
Lapse of war risk policy for nonpayment, § 76, 
p. 488 

Lapsed war risk insurance, recovei-y, § 70 
Pleading payment of in action on war risk pol¬ 
icy, § 95 

War risk insurance, maturity, § 64, p. 477 
Preparatory work, recovery for in prosecution of 
claim under war risk policy, § 101, n. 20 
Preponderance of evidence, necessity of establishing 
cause of action on war risk policy by, § 97, p. 
547 

Presentation of claim, war risk policy, § 83 
Preservation, monuments in national military park, 
§ 107 
President, 

Appointment of officers, § 15, p. 354 
Approval or disapproval of proceedings before 
retiring board, § 17, p. 358 
Authority to call forth militia, § 8 
Award of medals and decorations for meritorious 
service, § 106 
Ck)mmander-in-chief, § 12 

Confirmation of sentence of court-martial, § 57, 
p. 461 

Court of inquiry ordered by, § 48 
Courts-martial appointed by, § 52, p. 441 
Proclamation of regulations as commander-in¬ 
chief, § 2 

Removal of officers, power, § 17, p. 360 
Presiding officer, court-martial, seniority in rank, S 
56, p. 451 
Presumption, 

Action on war risk policy, § 97, p. 542 
Change of beneficiary in war risk policy, § 85, 
p. 524, n. 52 

Delivery of notice to registrant for draft, § 26, p. 
402, n. 91 

Review of judgment in action on war risk policy, 

§ 100, p. 557 

Sentence of court-martial, § 57, p. 458 
Service of charges and specifications against ac¬ 
cused in court-martial, § 56, p. 454 
Prewar occupation, inability to follow as estab¬ 
lishing total permanent disability within war risk 
policy, § 81, p. 502 

Prior disability, sufficiency of evidence in respect to 
in action on war risk policy, § 97, p. 550 
Prisoner of war, minor not discharged while. § 22. 
p. 397 

Private citizens, arrest of deserter by, § 40, p. 427 
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Procedure, 

Action on war risk policy, § 87 
Courts of inquiry, § 49 

Defects in action on war risk policy as respects 
limitations, § 92, p. 539 
Proceedings, courts-martial, § 56, pp. 451-457 
Proceeds, war risk insurance, right to, § 85, pp. 509^ 
525 
Process, 

Action on war risk policy, § 94 

Defects in as respects limitations, § 92, p. 539 
Civil courts, privileges and immunities of enlist¬ 
ed men, § 30, p. 406 

Professional examination, promotion of naval officer, 
§ 15, p. 356 

Progressive disease, partial disability resulting from 
as within war risk policy, § 81, p. 496, n. 44 
Prohibited employments, retired officers, § 17, p. 359, 
n. 87 

Promotion, 

Naval officers, pay on, § 20, p. 368 
Officers, § 15, p. 355 

Date of right to increased pay, § 20, p. 365 
Paymaster, pay on, § 33, p. 417, n. 54 
Promulgation, sentence of court-martial, § 57, p. 459 
Proof, 

Claim of disability under war risk policy, § 83 
Court-martial proceedings, § 56, p. 456 
Death or disability as condition precedent to ac¬ 
tion on war risk policy, § 89, p. 531 
Proof officer in bomb tests, flying pay, § 20, p. 381, 
n. 44 

Prosecution, offenses by persons not in service, § 47, 
pp. 435-439 

Provisional appointment. 

Permanent service, pay of officers, § 20, p. 366, 
n. 76 

Volunteer officer, § 15, p. 354 
Provost marshal, drafted persons in custody of, § 29 
Psoriasis as total permanent disability within war 
risk policy, § 81, p. 501, n. 71 
Public business, mileage allowance to officer for 
travel on, § 20, p. 386 

Public contracts, personal liability of military of¬ 
ficers making, § 37, p. 421 

Public health service, inclusion in determining of¬ 
ficer’s longevity pay, § 20, p. 377 
Public office, rights of retired officer not affected by 
election or appointment to, § 17, p. 359, n, 87 
Publication, sentence of court-martial, § 57, p. 459 
Puerto Ricans, enlistment of, § 22, p. 394 
Pulmonary tuberculosis as permanent disability with¬ 
in war risk policy, § 81, p. 498, n. 61 
Punishment, court-martial, § 57, p. 460 
Purchase of property from soldier, indictment charg¬ 
ing, § 47, p. 437 

Purpose, war risk insurance, § 64, p. 473 
Pursers, powers, duties, privileges and liabilities, § 
33, pp. 415-417 
Qualifications, 

Enlisted persons, § 22, p. 393 
Promotion of officer, § 15, p. 356 
Quartermaster, parol contracts by without previous 
advertisement, § 19 

Quartermaster’s corps, regular army, § 7 
Quarters, 

Allowance for to enlisted men, § 31, p. 413 
Allowances to officers for, § 20, p. 383 


Quarters—Continued, 

Retired enlisted men, commutation for, § 31, p. 
410 

Questionnaires, registrants for draft, § 26, p. 402 
Questions of law, actions on war risk policies, § 98, 
p. 554 
Rank, 

Brevet commission, § 15, p. 356 
Court-martial, members, § 52, p, 444 
Officers, § 16 

Officers of army paid according to, § 20, p. 366 
Retired officer, § 17, p. 359 
Rape, trial by court-martial for, § 38 
Ratification, application for war risk insurance on 
behalf of soldier, § 71, n. 45 
Rations, 

Allowance for to enlisted men, § 31, p. 413 
Commutation for retired enlisted men, § 31, p. 
410 

Naval officers entitled to, § 20, p. 385 
Reappointment, officer, § 15, p. 355 
Rebellion, military jurisdiction in, § 1 
Recess appointments, officers, § 15, p. 355 
Recognition of change of beneficiary in war risk 
policy after insured’s death, § 85, p. 514, n. 98 
Recommendation, medals and decorations for meri¬ 
torious service, § 106 

Reconsideration, judgment or sentence of court-mar¬ 
tial, § 57, p. 459 

Reconvention, court-martial, § 57, p. 459 
Record, 

Evidence of on trial before court-martial, § 56, 
p. 457 

Proceedings of courts-martial, § 58 
Recordation, proceedings of courts-martial, courts of 
inquiry and military commissions, § 56, p. 452 
Recorder, court of inquiry, § 48 
Records, 

Production of in action on war risk policy, § 96 
Veterans’ Bureau, motion for inspection of in 
action on war risk policy, § 96 
Recovery back, money illegally paid officer, § 20, p. 
390 

Recruiting duty, extra pay to enlisted men for, § 31, 
p. 411, n. 69 

Recruiting officer, liability for illegal enlistment of 
minor without parents’ consent, § 22, p. 397 
Recruiting service, 

Obstructing as offense, § 43, p. 431 
Temporary detail not preventing recovery of 
flying pay, § 20, p. 381, n. 44 
Reduction, pay of retired officers, § 20, p. 373 
Reduction of army, power of Congress, § 17, p. 360 
Re-enlistment, 

Abandonment of war risk policy by failure to 
authorize pay deductions, § 76, p. 490, n, 1 
Completion of term of service, § 24 
Enlistment allowance, % 31, p. 413 
Reformation, 

War risk policy, § 73 

Suit for as in equity, § 88, n. 67 
Refractory conduct, discharge of inmates of soldiers’ 
home for, § 62, p. 472 

Regiment commander, special courts-martial convened 
by, § 52, p. 442 

Regional director, rejection of claim by as disagree¬ 
ment warranting action on war risk policy, § 89, 
p. 530, n. 80 
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Registration, 

Draft, aliens, § 25, p. 399 
Persons subject to draft, § 26, p. 401 
Regular army, composition of, § 7 
Regular navy, composition of, § 9 
Regulations, 

Bureau of War Risk Insurance, admissibility 
in action on war risk policy, § 97, p. 546 
Construction of war risk policy with reference 
to, § 72 

Courts-martial, § 53 
Publication and proclamation of, § 2 
Reimbursement for voluntary payments or expendi¬ 
tures in caring for dependents of veteran, § 61 
Reinstatement, 

Lapsed war risk policy, § 77 

Determination that disability compensation 
is due and impaid, § 76, p. 489 
Estoppel to rely on noncompliance with reg¬ 
ulations, § 78 

OflScer having resigned or been dismissed, § 17, 
p. 362 

Pay of reinstated officers, § 20, p. 371 
Retired officer, § 17, p. 359 
Statements of insured in application for not con¬ 
clusive against claim of total disability 
within war risk policy, § 81, p. 506 
War risk insurance, distinguished from conver¬ 
sion, § 70 

Rejection, resignation of officer, § 17, p. 357 
Rejection of claim, condition precedent to action on 
war risk policy, § 89, p. 528 
Relation, military to civil authority, § 3 
Relation back. 

Brevet promotion, § 15, p. 356 
War risk insurance policy, § 74 
Relative rank, officers, § 16 
Relief, 

Action on war risk policy, § 99 
Disabled or indigent veterans and families, § 60, 
pp. 465-469 

Remarriage of widow of. 

Deceased soldier, funeral expenses, § 63, n. 43 
Insured in war risk policy, right to proceeds 
as distributee, § 85, p. 521 

Remission, punishment ordered by court-martial, § 
57, p, 463 

Remuster laws, relief of volunteer officers rendering 
services under commissions, § 20, p. 366, n, 75 
Rental, allowances to officers for, § 20, p. 383 
Repeal, war risk insurance acts, effect of, § 66 
Repeated travel, allowances to officers for, § 20, p. 
387 

Report, court of inquiry, § 49 

Reporters, court-martial, § 56, p. 452 

Reports, production of in action on war risk policy, 

§ 96 
Rerating, 

Cancellation of reinstated war risk policy aft¬ 
er, § 75 

Insured’s disability after six months’ incontest¬ 
able period, § 79, n. 28 
Rescission, war risk policy, § 75 
Reserve nurse, retired pay, § 20, p. 371, n. 25 
Residence abroad, induction into service of citizensi, 

§ 26, p. 402 

Residuary legatee, war risk insurance, commuted 
value of unpaid installments, § 85, p. 518, n. 10 


Resignation, 

Officer, § 17, p. 357 

Tender of not affecting right to pay of officer, § 
20, p. 375 

Retained pay, enlisted men, § 31, p. 408, n. 42 
Retainer pay, fleet naval reserve, § 31, p. 409 
Retired list. 

Oath of officer placed on, § 15, p. 355 
Officers and enlisted men as part of regular army, 
§ 7 

Retired officers, 

Allowances to, § 20, p. 385 
Defined, § 14 
Pay of, § 20, p. 371 

Periodical increase in pay, § 20, p. 376 
Travel allowances, § 20, p. 387 
Retired pay, enlisted men, § 31, p. 410 
Retirement, 

Enlisted men, § 32 
Officer, § 17, p. 358 

Retiring board, hearing before, § 17, p. 358 
Retroactive appointment of officer as respects right 
to emoluments of office, § 20, p. 365 
Retroactive insurance, disabled veterans, § 70 
Retroactive operation, war risk insurance acts, § 66 
Retrospective effect of regulations respecting can¬ 
cellation of war risk policy, § 75 
Retrospective operation, regulations respecting war 
risk insurance, § 67 
Review, 

Action on war risk policy, § 100, pp. 556-559 
Court-martial proceedings, § 59 
Decision of draft board, § 26, p. 404 
Proceedings before retiring board, § 17, p. 358 
Revision, sentence of court-martial, § 57, p. 459 
Revival of war risk policy after lapse or cancella- 
aon, § 77 

Determination that disability compensation is 
due and unpaid, § 76, p. 489 
Beneficiary of revived insurance, § 85, p. 511 
Revocation, 

Acceptance of officer’s resignation, effect, § 17, 
p. 357 

Appointment of officer, § 15, p. 355 
Certificates of exemption from draft, § 25, p. 399 
Credit given to disbursing officer, § 33, p. 416 
Sentence of court-martial, § 57, p. 462 
Risks of war, recovery on policy insuring against 
death by, § 80 

Road duty, civilian employees not subject to, § 34 
Robbery, 

Jurisdiction in prosecution of soldier for, § 54, p. 
445, n. 82 

Loss of funds or vouchers by disbursing officers- 
in, § 33, p. 416 
Rules and regulations. 

Enforcement of Selective Service Act, § 26, p. 401 

Power of Congress to establish, § 4 

President of United States, § 12 

Soldiers’ home, admission, conduct and discharge,. 

§ 62, p. 471 

War risk insurance, § 67 

Safe breaking, funds or vouchers lost by disbursing 
officers, § 33, p. 416 
Salary, officers, | 20, pp. 365-391 
Sale of military property, offense of, § 46 
Scandalous conduct, charge of, sufficiency, § 41 
Scire facias on mortgage, officer exempt from, § 19 


1500 



ARMY AND NAVY 


Sea duty, allowances to oflScers for rental in case 
of, § 20, p. 384 

Sea pay, naval officers, § 20, p. 370 
Sea rations, allowance to naval officers for, § 20, p. 
385 

Sea service, naval officers, § 20, p. 370 

Seal, commission of officer, § 15, p. 355 

Second period pay, warrant officers, § 20, p. 370 

Second trials, courts-martial, § 55 

Secrecy of records, draft boards, § 26, p. 403 

Secret ballot, voting of court-martial by, § 57, p. 457 

Secretary of navy. 

Administration of navy, § 13 
Commutation of death sentence by court-martial, 
§ 57, p. 463 

Court of inquiry ordered by, § 48 
General courts-martial convened by, § 52, p. 442 
Promulgation of regulations, § 2 
Secretary of treasury, party defendant in suit to de¬ 
termine right to installments on war risk cer¬ 
tificate, § 85, p. 524, n. 50 
Secretary of war, 

Administration of military establishment by, § 13 
Guides in national military park, licensing of, 
§ 107 

Promulgation of rules or orders, § 2 
Security, war risk insurance, assignment of right to 
as, § 86 

Sedition, punishment for, § 39 

Seditious words, utterance of in presence of person 
subject to military duty as offense, § 43, p. 431, 
n, 42 

Seizure of private property, personal liability of mil¬ 
itary commander, § 37, p. 420 
Seizure of property, accounting by officer authorized 
to arrest deserters, § 36, n. 93 
Selective Draft Act, punishment for procuring vio¬ 
lation of, § 43, p. 430, n. 38 
Selective Service Act, validity of, § 21, p. 393 
Self-supporting veteran, admission to soldiers’ home, 
§ 62, p. 470 
Senate, 

Confirmation of appointment of officers by, § 15, 
p. 354 

Reinstatement of officer without advice and con¬ 
sent of, § 17, p. 362 

Senate military committee, inquiry in respect to pro¬ 
motion of officer, § 15, p. 355 
Seniority, 

Promotion as governed by, § 15, p. 356 
Restoration, § 15, p. 355 

Seniority in rank, presiding officer of court-martial 
determined by, § 56, p. 451 
Sentence, court-martial, § 57, pp. 457-459 
Separate charges, court-martial, single sentence, § 57, 
p. 458 

Separate offices, pay of officers holding, § 20, p. 375 
Sequestration proceedings, persons in military serv¬ 
ice, § 37, p. 423 

Servants, allowances to officers for, § 20, p. 388 
Service, 

Charges and specifications of court-martial, § 56, 
p. 454 

Obligation to render, § 5 
Service disability. 

Instruction in respect to in action on war risk 
policy, § 98, p. 554 

War risk insurance not Ihnited to, § 80 


Set-off, 

Debts of officer against pay and emoluments, § 
20, p. 390 

Proceeding to determine right to proceeds of 
war risk policy, § 85, p. 525, n. 58 
Setting aside, sentence of court-martial, § 57, p. 458 
Setting aside judgment, persons in military service, 
§ 37, p. 425 

Settlement, action on war risk policy, allowance to 
attorney, § 101 

Severance of connection with service, court-martial 
thereafter, § 54, p. 448 

Shelter, allowances to officers for shelter of horses, 
§ 20, p. 388 

Ships, navy including, § 1 

Shoeing, allowances to officers for horses, § 20, p. 388 
Shooting deserter attempting to escape, § 40, p. 427 
Shops, navy including, § 1 

Shore duty beyond seas, extra pay of naval officers, 
§ 20, p. 379 

Shore pay, naval officers, § 20, p. 370 
Short hours, total and permanent disability of vet¬ 
eran able to work, § 81, p. 501, n. 76 
Shoulder, injury to as permanent disability within 
war risk policy, § 81, p. 498, n. 61 
Sick leave, allowance to widow on death of coast 
guard officer during, § 20, p. 391, n. 48 
Signal corps, regular army, § 7 
Signature, sentence of court-martial, § 57, p. 457 
Silver, receipt for transportation by commanding 
officer of naval vessel, § 19 
Single sentence, court-martial, § 57, p. 458 
Sister-in-law of deceased soldier, war risk insurance, 
beneficiary, § 85, p. 511 

Sisters of deceased soldier, war risk insurance, right 
to proceeds, § 85, p. 510 

Sleeplessness as evidence of total and permanent dis¬ 
ability within war risk policy, § 81, p. 500 
Soldier, defined, § 1 
Soldiers’ homes, § 62, pp. 470-473 

Employment of retired officers at, § 17, p. 359, 
n. 89 

Solidus, defined, § 1, n. 14 
Source, military law, § 2 

Spasmodic occupation, permanent disability within 
war risk policy, § 81, p. 501 
Special courts-martial, § 51 

Special detail, services for which extra pay is au¬ 
thorized, § 20, p. 379 
Special jurisdiction, courts-martial, § 51 
Special mission, allowance of expenses to officer while 
on, § 20, p. 382 

Special orders as part of military law, § 2 
Specific designation of beneficiary in war risk pol¬ 
icy, necessity, § 85, p. 512, n. 77 
Specifications, court-martial, § 56, p. 453 
Speculation, finding of disability resting on in action 
on war risk policy, § 97, p. 548 
Speed law, prosecution of person in military service 
for violation of, § 38, n. 75 

Spying, courts-martial, exclusive jurisdiction, § 54, 
p. 450 

Squadron commander, courts-martial convened by, § 
52, p. 442 

Staff duty, extra pay for performance of, § 20, p, 
380 

Staff officers, pay, § 20, p. 368 

State act, enlistment under, § 21, p. 392 
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State laws, offenses against by persons in military 
service, § 38 

State militia, courts-martial, trial by, § 54, p. 447 
Status, 

Deserter during period of desertion, § 40, p. 428 
Inmates of soldiers’ home, § 62, p. 470 
Retired officer, § 17, p. 359 
Statute, 

Construction of war risk insurance policy with 
reference to, § 72 
Officers prescribed by, § 14 

Statutory liability, war risk insurance, § 64, p. 476 
Statutory presumptions, action on war risk policy, 
§ 97, p. 542 
Statutory provisions, 

Enlistment of minors, § 22, p. 394 
Military law, § 2 

Relief to disabled or indigent veterans, 5 60, p. 
465 

War risk insurance, § 66 

Stay, proceedings on appeal, persons in military serv¬ 
ice, § 37, p. 423 

Stay of execution, persons in military service, § 
37, p. 423 

Stealing, military property, § 46 
Stoppage of pay, officer indebted to government, § 20, 
p. 390 

Straggler, desertion by, § 40, p. 427 
Strenuous labor, recovery on war risk policy not 
warranted because of inability to perform, § 81, 
p. 500, n. 65 

Striking vessels from navy register, effect of, § 105 
Student naval aviator, right to flying pay, § 20, p. 
381, n. 44 

Students’ army training corps, national guard mem¬ 
bers inducted into, § 8, n, 86 
Subcontract, modification or cancellation of, § 34 
Subordinates, civil liability of person in command 
for acts of, § 37, p. 420 
Subsistence, 

Allowance for to enlisted men, § 31, p. 413 
Allowances to officers for, § 20, p. 383 
Civilian employee’s right to, § 34 
Substantially gainful occupation, 

Inability to follow warranting recovery on war 
risk policy, § 81, p. 499 

Jury question in action on war risk policy, § 
98, p* 553 

Substitutes, employment of by conscripts, § 27 
Summary courts-martial, § 51 

Approval of sentence, § 57, p. 462 
Convening of, § 52, p. 443 
Summary dismissal, naval cadets, § 11 
Summons, court-martial, order designating officers 
to compose, § 56, p. 451 

Superiors, personal liability of soldier for execution 
of orders of, § 37, p. 420 
Supplies, contract to furnish, execution, § 34 
Sureties, bond of disbursing officer, liability, § 33, 
p. 416 

Surgeons, soldier including, § 1 
Surmise, finding of disability in action on war risk 
policy, § 97, p. 548 
Surplusage, 

Information for failure to register for military 
service, § 26, p. 405, n. 10 
Pleading in court-martial, disregard of, $ 56, 
p. 454 


I Surrender, war risk policy, § 75 
I Survival, beneficiary of insured in war risk policy, 
I proceeds as affected by, § 85, p. 515 
Suspension, 

Civilian employee, effect as to right of compen¬ 
sation, § 34 

Naval officer from promotion, § 15, p. 356, n. 49 
Sentence of court-martial including, § 57, p. 460 
Suspension of liabilities, persons in service, § 37, p. 
421 

Suspension period, action on war risk policy, § 92, 
p. 536 
Syphilis, 

Disease indicating misconduct on part of insured 
in war risk policy, § 72, n. 48 
Permanent total disability within war risk pol¬ 
icy, § 81, p. 499, n. 61 

Taxation, exemption of compensation payments to 
disabled veterans, § 60, p. 467 
Temporary disability, separate and distinct periods 
not constituting permanent disability within war 
risk policy, § 81, p. 507 

Temporary duty, expenses of civilian employees in 
performance of, § 34 

Temporary leave of absence, pay not affected by, § 
20, p. 374 

Temporary officers, dismissal from service, § 17, p. 
361 

Temporary promotion, pay on retirement thereafter, 
§ 20, p. 372, n. 31 

Temporary total disability, war risk insurance not 
covering, § 81. p. 496 
Term, 

Enlistment, $ ^3 
Service of naval cadets, § 11 
Termination, war risk policy, estoppel to claim, § 78 
Territorial limitation, jurisdiction of court-martial, 
§ 54, p. 446 

Testamentary designation of beneficiary in war risk 
policy, § 85, p. 512 

Theft, funds or vouchers lost by disbursing officers 
in, § 33, p. 416 

Theological students, exemption from draft, § 25, 
p. 401 
Time, 

Appeal from judgment in action on war risk pol¬ 
icy, § 100, p. 556 

Determining persons entitled to proceeds of war 
risk insurance, § 85, p. 521 

Timely application, war risk insurance, necessity, 

§ 71 

Timely suit, condition precedent to recovery on war 
risk policy, § 92, p. 534 

Title, premises occupied by soldiers’ homes, § 62, 
p. 473 
Torts, 

Liability of person in service, § 37, p. 419 
Soldiers’ home, right of action, § 62, p. 472 
Total permanent disability. 

Regulation defining within war risk policy, § 
67, n. 11 

War risk insurance, § 81, p. 497 
Trafficman, employment as showing absence of total 
disability within war risk policy, § 81, p. 505, 
n. 11 

Training, authority of states, § 4 
Training for commission, pay of enlisted men under¬ 
going, § 31, p. 409 
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Transcript of evidence, cost of in action on war risk 
policy, § 101, n. 12 

Transfer, naval oflScer from furlough to retired list, 
effect of, § 14, n. 18 

Transitu, liability for losses occurring in transitu 
under contract to furnish supplies, § 34 
Transportation, 

Allowances to officers for, § 20, p. 385 
Naval vessel, authority to receive goods for, § 19 
Travel allowance, 

Enlisted men on discharge from service, § 31, 
p. 414 

Officers, § 20, p. 385 

Traveling orders, pay of officers on, J 20, p. 374, 
n. 48 

Trespass, liability of officer executing lawful sentence 
of court-martial, § 36 
Trial, 

Action on war risk policy, § 98, pp. 551-555 
Prosecution for offenses by persons not in serv¬ 
ice, § 47, p, 438 

Trust agreement, refusal of government to recognize 
as disagreement warranting action on war risk 
policy, § 89, p. 530, n. 80 
Trusts, war risk insurance fund, § 85, p. 523 
Tuberculosis as permanent disability within war risk 
policy, § 81, p. 498, n. 61 

Tucker Act, following of procedure in suit to deter¬ 
mine right to war risk insurance, § 88 
tJnaccumulated installments, war risk insurance, 
change by Congress of beneficiary, § 85, p. 515 
Unassigned recruits, regular army, § 7 
Uncollected installments on war risk policy, bene¬ 
ficiary’s estate entitled to, § 85, p. 520 
Undue influence in causing change of beneficiary in 
war risk policy, effect of, § 85, p. 514 
Unemployment, effect of as respects recovery on war 
risk policy for total disability, § 81, p. 502 
Unequivocal demand and denial of liability as con¬ 
ditions precedent to action on war risk policy, § 
89, p. 528, n. 73 

Uniform, wearing of by civilian, § 46 
Uniform gratuity, officers, § 20, p. 389 
Uniformity, regulations, § 2 

United States as party defendant to action to es¬ 
tablish rights under war risk policy, § 85, p. 
524, n. 50 

United States’ liability for costs in action on war 
risk policy, § 85 

United States’ recovery of costs in action on war 
risk policy, § 101 

Unpaid installments of war risk insurance, residuary 
legatee, right to, § 85, p. 518, n. 10 
Unsuccessful efforts to work as rebuttal testimony 
advanced as to disability within war risk policy, 
§ 81, p. 502, n. 95 
Usage, 

Allowance to officers by reason of, § 20, p. 382 
Military law consisting of, § 2 
Pleading in court-martial dependent on, § 56, 
p. 453 

Vacancy in office. 

Recess appointments to fill, § 15, p. 355 
Resignation of officer creating, § 17, p. 358 
Validation, designation of beneficiary in war risk 
policy, § 85, p, 513 


Validity, 

Sentence of court-martial, requisites to, § 57,. 
p. 458 

War risk insurance acts, § 66 
Varicose veins, amendment of answer in action on 
war risk policy to show insured was suffering 
from before enlistment, § 95, n. 62 
Venue, action on war risk policy, § 91 
Vessels forming part of navy, § 105 
Vested interests, war risk insurance, beneficiaries 
or heirs, § 85, p. 514 
Veterans’ Bureau, 

Construction of war risk insurance statutes, J 
66, n. 92 

Discretion in respect to adjudication of claims 
for disability, § 60, p. 466, n. 69 
Party defendant in suit to determine right to- 
proceeds of war risk policy, § 85, p. 524, 
n. 50 

Veterans’ organizations, memorial building, use of> 
§ 107, n. 56 

Veterans’ Welfare Board, state law creating, 5 60, 
p. 467 

Vocational rehabilitation, relief, § 60, p. 466 
Vocational training. 

Statement in application for as effecting change 
of beneficiary in war risk policy, § 85, p. 
514, n. 96 

Taking of as inconsistent with claim of total- 
disability within war ribk policy, § 81, p» 
506 

Void reinstated war risk insurance policy, conver¬ 
sion of, § 70 

Voidable enlistment of minor, § 22, p. 395 
Voluntary cessation of special work as establishing 
total disability within war risk policy, § 81, p. 
504, n. 7 

Voluntary dismissal not tolling statute of limitations 
as to action on war risk policy, § 92, p. 539 
Voluntary enlistment, 

Army or navy recruited by, § 21, p. 391 
Person subject to draft, § 21, p. 393 
Raising military forces to requisite strength by, 
§ 7 

Voluntary extra service, compensation for, § 20, p. 
378 

Volunteer officer. 

Appointment provisionally, § 15, p. 354 
Pay and allowances of, § 20, p. 366, n. 75 

Extra pay on muster out and discharge 
from service, § 20, p. 380 
Volunteers, minors, § 22, p. 395 
Voting, court-martial, § 57, p. 457 
Waiting orders, pay of officers on, § 20, p. 374 
Waiver, 

Change of beneficiary in war risk policy, regu¬ 
lations or policy provision, § 85, p. 514 
Court-martial, lack of Jurisdiction, § 54, p. 448 
Disagreement as condition precedent to action 
on war risk policy, § 89, p. 531 
Eligibility requirements of enlisted persons, § 22, 
p. 394 

Exemption from draft, § 25, p. 398 
Incontestability provision of war risk policy, § 
79 

Premiums on war risk policy, § 76, p. 488, n. 84 
Statutory requirements of consent to enlistment 
of minor, § 22, p. 396 
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Waiver—Continued, 

Timely institution of action on war risk policy, 
§ 92, p. 534, n. 8 
War risk insurance. 

Government officers, agents or employees, § 
78 

Regulations made for protection of govern¬ 
ment, § 67, n. 10 

War, 

Dismissal of officer in time of, § 17, p. 360 
Military jurisdiction in, § 1 
War department, executive military division, § 13 
War duties, retired army officers, § 17, p. 359, n. 89 
War risk insurance, §§ 64-103, pp. 473-559 
War service, increased pay to enlisted men, § 31, p. 
412 

Warrant, 

Arrest of deserted, necessity, § 40, p. 427 
Arrest of person subject to military law, neces¬ 
sity, § 56, p. 455 
Warrant officer, § 14, n. 15 
Pay, § 20, p. 370 

Wealth, admissibility of evidence in respect to in 
action on war risk policy, § 97, p. 546 
Wearing uniform by civilian, § 46 
Weight of evidence, action on war risk policy, $ 97, 
p. 547 
Widows, 

Funeral expenses of, § 63 
Insured in war risk policy. 

Assignment of interest, § 86 


Widows—Continued, 

Insured in war risk policy—Continued, 

Contingent interest, § 85, p. 519, n. 12 
Right of action, § 93, n. 47 

Wife, dependency presumed in determining allowance 
for rental and subsistence, § 20, p. 385 

Will, designation of beneficiary in war risk policy by, 
§ 85, p. 512 

Will to work as respects recovery as for total dis¬ 
ability under war risk policy, § 81, p. 504, n. 8 

Witness fees, taxation of in action on war risk 
policy, § 101, n. 12 

Witnesses, 

Court-martial, § 56, p. 456 

Courts of inquiry, power to summon and exam¬ 
ine, § 49 

Working period, intervention of as respects recovery 
on war risk policy for permanent total disabil¬ 
ity, § 81, p. 496, n. 46 

Writing constituting claim sufficient to suspend lim¬ 
itation in respect to action on war risk policy, 
§ 92, p. 536 

Writings held claims for war risk insurance as re¬ 
spects right to maintain action on policy, § 89, 
p. 529, n. 77 

Written order, special duty authorizing extra pay to 
enlisted men, § 31, p. 411, n. 69 

Wrongful dismissal, officer, court-martial for trial 
of, § 17, p. 362 

Yards, navy including, § 1 

Yearly renewable term insurance, limitation in re¬ 
spect to action on, § 92, p. 535 


ARREST 


Abatement, privilege from arrest on criminal charges 
pleaded in, § 3 

Absconding debtor, arrest of, § 34 
Absconding defendant, averments in respect to in 
affidavit for arrest, § 52, p. 666 
Accord and satisfaction, waiver of right to arrest 
in civil action by, § 39 

Accrual, liability on undertaking to obtain order of 
arrest, § 85 

Accused in criminal prosecution, privilege from ar¬ 
rest in civil action, § 29, p. 641 
Acquittal, second arrest for same offense after, § 19 
Action, bond for relief of person arrested in civil 
action, § 81, p. 705 

Actions ex contractu, right to arrest in, § 25, p. 629 
Actions ex delicto, arrest in, § 25, p. 631 
Actions in which remedy available, § 25, pp. 629- 
636 

Actual commission or attempt to commit misdemean¬ 
or, arrest without warrant, private persons, § 

8, p. 608 

Actual or apparent commission of offense, necessity 
for arrest without warrant for misdemeanor, § 
6, p. 594 

Additional affidavits for arrest in civil actions, § 54 
Adjournment, 

Hearing of motion to vacate order of arrest in 
civil action, § 73, p. 688 

Hearing of petition for discharge in bail trover 
proceeding, § 77, p. 699 
Admission to bail, rearrest after, § 22 


Affidavits in civil cases, §§ 44-55, pp. 656-670 
Consideration on motion for, 

Discharge from arrest, § 77, p. 701 
Vacation of order of arrest, § 73, p. 689 
Defect as ground for discharge on motion, § 
76, p. 692 

Insufficient affidavit as ground for quashing or 
vacating writ, § 72, p. 683 
Rearrest in another action after discharge for 
want of sufficient, § 84 

Agent, 

Affidavit for arrest in civil action by, § 45 
Arrest in civil action for conversion or misap¬ 
plication of money received from or on be¬ 
half of principal, § 37, p. 649 
Corporation’s agent as subject to arrest in civil 
action, § 28 

Agreement, waiver of right to arrest in civil action 
effected by, § 39 

Aider, affidavits for arrest in civil actions, § 55 
Aldermen, authority to make arrest without war¬ 
rant, § 6, p. 603 
Alias capias, civil action, § 58 

Alien laws violation, arrest without warrant, § 6, 
p. 598, n. 92 

Alienation, arrest in action for, § 25, p. 634 
Alimony, arrest in proceedings for, § 25, p. 636 
Ambassadors, exemption from arrest, criminal 
charges, § 3 
Amendment, 

Affidavit for arrest in civil action, § 54 
Complaint in proceedings to procure arrest, § 
56 
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Order, civil action, § 59 

Return of civil process, § 69 

Undertaking for arrest in civil action, § 60 

Warrant, civil action, § 59 

Writ, civil action, § 59 

Amount of bail, indorsement on writ, civil action, 

§ 58 

Amount of debt, affidavit for arrest in civil action 
to show, § 51, p. 665 

Anonymous information as insufficient to warrant 
arrest without warrant, § 6, p. 600 
Answer, petition for discharge in bail trover pro¬ 
ceeding, effect of failure to file, § 77, p. 699 
Appearance, 

Motion to quash order of arrest after, § 73, p. 
687 

Waiver of objection as to form of affidavit for 
arrest in civil action by, § 55, n. 8 
Waiver of right to object to writ by, civil ac¬ 
tion, § 59 

Appearance as waiver of privilege from arrest, civil 
actions, § 30 

Appearance of drunkenness, arrest without warrant, 

§ 6, p. 595, n. 77 

Appearance term, motion to discharge on common 
bail entertained at, § 77, p. 698 
Apprehension, use interchangeably with arrest, § 1, 
p. 571 

Arbitrators, exemption from arrest of party attend¬ 
ing before, civil action, § 29, p. 641 
Army officers, exemption from arrest, criminal 
charges, § 3 
Assault, 

Arrest for misdemeanor not committed in officer’s 
presence constituting, § 6, p. 594 
Peace officer’s right fo arrest without warrant 
one who assaults him, § 5, p. 584 
Assault and battery, 

Affidavit for arrest to allege existence of good 
cause of action, § 51, p. 662 
Aurrest in action for, § 25, p. 632 
Assault on officer while intoxicated, arrest without 
warrant, § 6, p. 592 
Assignment, 

Money taken from prisoner on arrest, § 18, p, 625 
Prison limits bond, § 80 
Assistance, 

Citizen or officer called upon making arrest 
without actual possession of warrant, crim¬ 
inal charge, § 4, p. 577 
Civil process, § 64 
Attachment, 

Issuance of as ground for setting aside order 
of arrest, § 72, p. 685 

Procuring of as waiver of right to arrest in 
civil action, § 39 

Remedy by precluding arrest in civil action, § 
26 

Term used interchangeably, § 23 
Attempt to commit misdemeanor, arrest without war¬ 
rant in officer’s presence, § 6, p. 589 
Attendance in court, privilege from arrest in civil 
actions, § 29, p. 640 
Attorney, 

Affidavit for arrest in civil action by, § 45 
60.J.S.-95 


Attorney—Continued, 

Arrest in civil action on neglect or refusal to 
account for money received in fiduciary ca¬ 
pacity, § 37, p. 649 

Auction sale, arrest without warrant for holding on 
public street, § 6, p. 591 

Authentication, writ or order, civil action, § 58 
Authority, 

Grant, arrest in civil actions, §§ 40, 41 
Making known. 

Arrest without warrant, on, § 6, p. 602 
Civil process, § 63 

Necessity to take person into custody, § 1, p. 
573 

Warrant for arrest on criminal charge, § 4, p. 
575 

Auxiliary remedy, civil actions, § 23 
Bail, 

Applying for or giving as waiver of privilege 
from arrest, civil actions, § 30 
Entry of as preventing resort to rule to show 
cause for discharge on common bail, § 77, 
p. 698 

Rearrest after admission to, § 22 
Rearrest in civil action after discharge on, § 83 
Vacating or quashing order of arrest after per¬ 
fecting, § 73, p. 687 

Waiver of objection to illegality of arrest by 
giving, § 12, p. 610 

Waiver of right to object to writ, civil action, 
§ 59 

Bail bond, giving of as affects right to apply for 
benefit of insolvent laws, § 76, p. 694 
Bail writs, exemption of females from arrest on, 
§ 29, p. 643 

Bailiwick, authority of peace officers to make ar^ 
rest limited to, § 12, p. 610 

Bankers, arrest in civil action on neglect or refusal 
to account for money received in fiduciary ca¬ 
pacity, § 37, p. 649 

Bankruptcy, exemption from arrest in civil action 
of parties attending proceedings in, § 29, p. 641 
Bastardy, privilege from arrest on charge of, § 3, 
n. 39 
Belief, 

Affidavit for arrest in civil action on, § 50 
Arrest without warrant for misdemeanor, § 6, 
p. 597 

Bertillon measurements, persons arrested on criminal 
charges, § 17, p. 620 

Bill of exchange as sufficient evidence on which to 
base arrest without affidavit, § 44, n. 15 
Blocking traffic, arrest without warrant for, § 6, 
p. 590 

Body execution, exemption from arrest in civil ac¬ 
tion of person not subject to, § 29, p. 645 
Bond in civil action, § 60 

Condition precedent to vacation of order of ar¬ 
rest, § 73, p. 692 

Liability on bond to obtain arrest, § 85 
Rearrest in civil action after discharge pursuant 
to bond, § 83 

Refusal to serve order of arrest until execution, 
§68 

Belief of person arrested, § 80 
Liability on, § 81, pp. 703-707 
Sufficient evidence on which to base arrest with¬ 
out affidavit of debt, § 44, n. 15 
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Bond in civil action—Continued, 

Tender of bond as waiver of privilege from ar¬ 
rest, civil actions, § 30 

Waiver of right to discharge on motion by giv¬ 
ing bond, § 76, p. 693 

Books, reference to in affidavit for arrest to show 
indebtedness, § 51, p. 664 

Bottle protruding from pocket as sufficient to jus¬ 
tify arrest without warrant, § 5, p. 581, n. 41 
Breach, bond or recognizance for relief of poor or 
insolvent debtor, § SI, p. 704 
Breach of contract, affidavit for arrest to disclose 
existence of good cause of action, § 51, p. 662 
Breach of marriage promise, 

Affidavit for arrest to disclose good cause of 
action, § 51, p. G62 
Arrest in action for, § 25, p. 630 
Breach of the peace, 

Arrest without warrant, § 6, p. 591 
Private persons, § 8, p. 607 
Breaking into dwelling to prevent, § 14 
Breaking doors, 

Civil process, § 66 
Criminal charges, § 14 

Rearrest of escaped prisoner, § 20 
Brokera, arrest in civil action for conversion or 
misapplication of money received from or on 
behalf of principal, § 37, p. 649 
Bulk Sales Act, noncompliance with as evidence of 
fraud justifying order to hold to hail, § 38, p. 
651, n. 20 
Burden of proof, 

Arrest without warrant, criminal charge, § 5, 
p. 580 

Legality of arrest for breach of peace with¬ 
out warrant, § 6, p. 592 
Private persons, § 8, p. 608 
Proceeding for discharge from arrest in civil 
action, § 77, p. 700 

Use of excessive force in making arrest, § 13, 
p. 613 

Vacation of order of arrest in civil action, § 73, 
p. 689 

Burglar tools, taking from person arrested, § 18, 
p. 623 

Bystanders, summoning to aid in making arrest on 
criminal charge, § 16 

Cancellation, arrest in action for on ground of fraud, 

§ 25, p. 636, n. 2 
Capias, 

Commencement of action on case for seduction 
by writ of, § 25, p. 634 
Failure to serve with writ, § 68 
Illegal or improper use of writ as ground for 
vacating order of arrest in civil action, § 
72, p. 684 

Indorsement on as authority to make arrest, 
criminal charge, § 4, p. 576, n. 77 
Capias ad respondendum, 

Issuance in action in assumpsit arising out of 
implied contract of repayment of money on 
account of fraud, § 25, p. 630 
Order as necessary for issuance of, $ 57, p. 672 
Caption, affidavit for arrest in civil action, § 48 
Care, property of prisoner, § 18, p. 625 
Carriers, authority of special officers employed by 
to make arr^ without warrant, § 6, p. 604 


Carrying concealed weapons, arrest without war¬ 
rant, § 6, p. 598, n. 92 

Cause, making known on arrest without warrant, § 

6, p. 602 

Cause of action, averments in respect to in affidavit 
for arrest in civil action, § 51, pp. 662-665 
Certainty, affidavit for arrest in civil action, § 47 
Chambers, order of arrest by judge in civil action, 
§ 40 

Character, arrest in action for injury to, § 25, p. 631 
City guards, authority to make arrest without war¬ 
rant, § 6, p. 603 

City marshals, authority to make arrest v/ithout war¬ 
rant, § 6, p. 603 

Civil actions, §§ 23-86, pp. 628-712 

Absconding or leaving jurisdiction, grounds, § 34 
Accord and satisfaction, waiver or loss of right 
to remedy, § 39, p. 654 

Accused in criminal prosecution, exemption, § 29, 
p. 641 

Actions in which remedy available, § 25, p. 629 
Affidavits to procure, §§ 44-55, pp. 656-670 
Agents, grounds, § 37, p. 649 
Agents of corporation, § 28, p. 638 
Grounds, § 37, p. 650 
Alienation of affections, § 25, p. 634 

Waiver of exemption, § 30, p. 646, n. 47 
Alimony, § 25, p. 636 

Arrest in another action as privilege from ar¬ 
rest, § 28, p. 637 

Assault and battery, § 25, p. 632 
Assistance, summoning, § 64 
Attachment, procuring as waiver of right, § 39, 
p. 654 
Attorneys, 

Exemption, § 29, p. 640 
Ground, § 37, p. 649 

Automobile collision, waiver of privilege by non¬ 
resident, § 30, p. 646, n. 51 
Automobiles, 

Nonresident charged with reckless driving, 
exemption, § 29, p. 642, n. 83 
Permitting agent to drive while intoxicated, 

§ 28, p. 638, n. 34 
Bankers, ground, § 37, p. 649 
Body execution, person not subject to, § 29, p. 
645 

Bond or security for relief of person arrested, 
§§ 80, 81 

Bond undertaking or security, § 60 
Breach of marriage promise, § 25, p. 630 
Exemption of female, § 29, p. 643, n. 1 
Breaking doors, § 66 

Bulk sales law, noncompliance with, § 38, p. 651, 
n. 20 

Cancellation of instruments, § 25, p. 636, n. 2 
Collecting agents, grounds, § 37, p. 649 
Commencing action by summons, waiver of right 
to remedy, § 39, p. 654 
Complaint or other pleading, § 56, p. 670 
Concealment, grounds, § 38, p. 650 
Conversion, § 25, p. 635 

Conviction of crime, precluding arrest, § 28, p. 
637 

Criminal conversation, § 25, p. 634 
Custody and disposition of prisoner, § 67 
Damages for wrongful arrest, § 86, p. 711 
Death by wrongful act, § 25, p. 633 
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Civil actions—Continued, 

Discharge on motion, §§ 75-78, pp. 692-702 
Discharge on surrender or disposure of property, 

§ 79 

Divorce, § 25, p. 636 
Electors, privileges, § 29, p. 639 
Equity suits, § 25, p. 636 
Ex contractu actions, § 25, p. 629 
Ex delicto action, § 25, p. 631 
Exemption, § 29, p. 639 

Existence of or resort to other remedies, § 26 
Factors, grounds, § 37, p. 649 j 

False imprisonment, § 25, p. 633 
Federal offices, § 29, p. 639 
Females, exemption, § 29, p. 643 
Fiduciary capacity, acts in as ground, § 37, p. 
648 

Fines, actions to recover, § 25, p. 635 
Force, use of, § 65 
Fraud, ground, § 38, p. 650 
Fraud or deceit, § 25, p. 635 
Freeholders, exemptions, § 29, p. 639 
Grounds, §§ 32-38, pp. 647-653 
Husband for acta of wife, § 28, p. 639 
Infants, § 28, p. 638 

Exemption, § 29, p. 644 
Insane persons, § 28, p. 638 
Exemption, § 29, p. 644 
Insolvent debtor, exemption, § 29, p. 644 
Joinder of causes of action as waiver of right, 

§ 39, p. 654 

Joint liability, § 28, p. 639 * 

Judges, § 29, p. 640 

Jurisdiction and authority to grant, §§ 40, 41 

Jurors, exemption, § 29, p. 640 

Law governing, § 25, p. 630 

Libel and slander, § 25, p. 634 

Mail, § 25, p. 632 

Making arrest, §§ 61-66, pp, 678-679 
Malicious prosecutions, § 25, p. 633 
Married women. 

Exemption, § 29, p. 643 
Waiver of exemption, § 30, p. 646, n. 46 
Master and servant, § 28, p. 638 
Mechanic’s lien, fraudulent contraction of debt, 
§ 38, p. 651, n. 34 

Misconduct or neglect in office, etc., § 37, p. 650 
Nature and purpose of remedy, § 23 
Nature of cause of action, § 35 
Negligence, injuries caused by, § 25, p. 632 
Nonresidents, § 28, p. 638 

Exemption, § 29, pp. 641, 644 
Grounds, § 33 

Officers, grounds, § 37, p. 648 
Officers of corporation, § 28, p. 638 
Grounds, § 37, p. 650 

One of several obligors or defendants, privilege, 
§ 29 p. 644 

Outrageous battery, § 25, p. 633, n. 52 
Parties to action, exemption, § 29, p. 640 
Partners, § 28, p. 638 
Peace officers, exemption, § 29, p. 639 
Penalties, actions to recover, § 25, p. 635 
Persons entitled to remedy, § 27 
Persons subject to arrest, § 28, p. 637 
Principal for act of agent, § 28, p. 638 ^ 

Privileges, § 29, p. 639 

Proceedings to procure, §§ 42-60, pp. 656-678 


Civil actions—Continued, 

Public officers, grounds, 5 37, p. 650 
Quashing or vacating, §§ 71-74, pp. 683-691 
Real estate, injuries to, § 25, p. 635 
Re-arrest, §§ 82-84, pp. 707, 708 
Reference, entry rule of reference as waiver of 
right, § 39, p. 654 

Relief from arrest, §§ 70-81, pp. 683-707 
Removal of property, grounds, § 38, p. 650 
Replevin of property, acts preventing replevy as 
grounds, § 36 

Rescission, § 25, p. 636, n. 2 
Return, § 69 

Second arrest, §§ 82-84, pp. 707-708 
Seduction, § 25, p. 634 

Seduction under promise to marry, grounds, § 38, 
p. 653 

Service of process, etc., § 68 
Settlement, waiver or loss of right to remedy, § 
39, p. 654 

Soldiers and marines, § 29, p. 640 
Statutory provisions, § 24 

Compliance with to procure, § 43 
Trick or fraud, exemption of person decoyed with¬ 
in jurisdiction, § 29, p. 644 
Violation of privilege, § 31 
Waiver of objections to jurisdiction, § 41 
Waiver of privilege or exemption, § 30, p. 645 
Waiver or loss of right to remedy, § 39, p. 653 
Witnesses, exemption, § 29, p. 642 
Writ, warrant or order, §§ 57-59, pp. 672-677 
Wrongful arrest, §§ 85, 86, pp. 709-712 
Claims, effect on existing of discharge in civil ac¬ 
tion, § 78 

Clerical errors, order of arrest, civil action, § 59, 
n. 97 

Clerk of court, order of arrest by in civil action, 
§ 40 

Clothing, removal from prisoner when making search, 
§ 18, p. 623 

Collateral attack, warrant or order of arrest in civil 
action, § 57, p. 673 

Collecting agents, arrest in civil action on neglect 
or refusal to account for money received in fidu¬ 
ciary capacity, § 37, p. 649 
Command, stopping in obedience to, § 1, p. 572 
Commencement of action, order of arrest obtained 
after, § 57, p. 674 

Commission of offense, necessity for arrest without 
warrant, § 6, p. 587 

Commissioner of Internal Revenue, authority of 
agent, assistant or inspector to make arrest 
without warrant, § 6, p. 605 
Commissioner of special bail, competency of notes of 
evidence taking on examination in connection 
with application for discharge under prison 
bounds act, § 77, p. 701 

Commissioners, exemption from arrest in civil action 
of party attending before, § 29, p. 641 
Commitment, 

Defect in warranting second arrest for same 
crime, § 19 

Person arrested under civil process, § 67 
Rearrest of prisoner escaping from custody aft¬ 
er, § 20 

Common bail, discharge on in civil action, § 76, p 
693 

Common law, arrest without warrant at, § 6, p. 584 



ABBEST 


Complaint, 

Insufficiency as ground for quashing or vacating 
writ, § 72, p. 683 

Proceeding to procure arrest in civil action, § 56 
Reference to in affidavit for arrest in civil ac¬ 
tion, § 51, p. 664 

Setting aside of order of arrest granted without, 
§ 72, p. 686 

Compromise, waiver of right to arrest in civil ac¬ 
tion by, § 39 
Concealed weapons, 

Arrest without warrant of persons carrying, § 
6, pp. 590, 592 

Taking from person arrested, § 18, p. 623 
Concealment of. 

Chattels as ground for arrest in civil action, § 36 
Material facts in incurring debt as ground for 
arrest in civil action, § 38, p. 653 
Property, 

Intent to defraud creditors, arrest in civil 
actions, § 38, p. 650 

Showing in respect to in affidavit for arrest, 
§ 52, p. 667 

Conclusions, affidavit for arrest in civil action set¬ 
ting forth, § 50 

Conclusiveness, return on capias, § 69 
Conditions imposed on vacation of order of arrest 
in civil action, § 73, p. 691 

Conditions precedent, action on undertaking to ob¬ 
tain order of arrest, § 85 

Conduct showing waiver of privilege from arrest, § 
30 

Confession, retaining person arrested for unreason¬ 
able time to obtain, § 17, p. 619 
Confession of judgment, discharge from arrest in 
civil action after, § 76, p. 697 
Confinement, discharge of insolvent debtor as release 
of condition of bond, § 81, p. 704 
Confinement as respects right to discharge from 
arrest in civil action, § 76, p. 694 
Confinement of persons arrested, criminal charges, 
§ 17, p. 617 

Conflicting affidavits, vacation of order of arrest in 
civil action on, § 73, p, 689 
Conformity, 

Necessity of conformity to statute for arrest and 
bail in civil cases, necessity, § 43 
Writ or wan*ant in civil action to practice in 
state courts, § 58 

Congressmen, exemption from arrest on criminal 
charge, § 3 

Consent to escape, rearrest in case of, § 21 
Constable, 

Authority to make arrest without warrant, § 6, 
p. 603 

Deputizing person to act as in executing war¬ 
rant, criminal charge, § 4, p. 576 
Construction, 

Affidavit for arrest in civil action, § 47 
Statutory provisions, civil actions, § 24 
Constructive detention, § 1, p. 571 
Constructive fraud warranting arrest in civil action, 

§ 38, p. 651 

Consuls, exemption from arrest, criminal charges, § 3 
Contemporaneous search and seizure, § 18, p. 622 
Contents, 

Affidavit for arrest in civil actions, § 47 
Writ or order, civil action, § 58 


Continuance, consent to as waiver of objection to 
jurisdiction to order arrest in civil case, § 41 
Contracting liability, showing of fraud in affidavit 
for arrest, § 52, p. 667 

Contractual debtors, liability to arrest, § 25, p. 629 
Control over person sought to be arrested, civil ac¬ 
tion, § 61 

Conversion, arrest in action for, § 25, p. 635 
Conversion in fiduciary capacity, 

Complaint alleging as sufficient basis for order 
of arrest, § 56 

Ground for arrest, § 37, p. 649 
Showing in affidavit for arrest, § 52, p. 666 
Conviction in criminal proceeding not preventing ar¬ 
rest in civil action, § 28 

Co-obligors, exemption from arrest on civil process 
of one, § 29, p. 644 
Copy, 

Affidavit in another action not sufficient basis for 
order of arrest, § 47 

Order of arrest, failure to deliver as ground for 
vacating order, civil action, § 72, p. 684 
Writ, warrant or order, service of, § 68 
Coroners, authority to make arrest without warrant, 
§ 6, p. 603 

Corporate officer or agent, 

Arrest in civil action for embezzlement or misap¬ 
plication of corporate property, § 37, p. 650 
Authority to make affidavit for arrest in civil 
action, § 45, n. 22 

Liability to arrest, -civil actions, § 28 
Corporation, 

Authority of watchmen employed by to make 
arrest without warrant, § 6, p. 604 
Designating in affidavit for arrest in civil ac¬ 
tion, § 49 

Resident for purpose of availing itself of reme¬ 
dy of arrest in civil action, § 27 
Costs, recovery of in action on undertaking to obtain 
order of arrest, § 86, n. 11 

Counsel fees, recovery of in action on undertaking 
to obtain order of arrest, § 86 
Counter-affidavit, 

Denying truth of original affidavit for arrest 
in civil action, effect of, § 55 
Proceedings for discharge from arrest In civil 
action, § 77, p. 701 

Counterfeiting contraband, arrest without warrant 
for possession of, § 6, p. 598, n. 92 
County, 

Affidavit for arrest in civil action failing to 
specify, § 47 

Sheriff’s authority to make arrest limited to, § 

12, p. 611 

Court, arrest without warrant for offense committed 
in presence of, § 5, p. 580 
Credit, 

False representations with regard to as ground 
for arrest in civil action, § 38, p. 652 
Procured by fraudulent representation as ground 
for arrest in civil action, § 38, p. 652 
Criminal charges, §§ 1-22, pp. 570-628 . 

Criminal conversation, 

Affidavit for arrest to disclose good cause of 
action, § 51, p. 663 
Arrest in action for, § 25, p. 634 
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CSriminal proceedings, 

Conviction in not preventing arrest in civil ac¬ 
tion, § 28 

Prior arrest in as respects subsequent arrest 
and holding to bail in civil action, § 84 
Criminal process, privilege from arrest in civil ac¬ 
tion of person in custody under, § 29, p. 641 
Cruelty to animals, arrest without warrant, § 6, p. 
590 

Cursing in presence of officer, arrest without war¬ 
rant, § 6, p. 592 
Custody of person arrested, 

Civil process, § 67 

Criminal charges, § 1, p. 570; § 17, pp. 617-620 
Custody of the law, arrest of person in, criminal 
charge, § 3 
Damages, 

Action on bond for relief of person arrested 
in civil action, § 81, p. 706 
Allegations in respect to in complaint in pro¬ 
ceedings for arrest, § 56 
Arrest in action for recovery of, § 25, p. 629 
Averments in respect to in affidavit for arrest 
in civil action, § 51, p. 662, n. 96 
Bond for payment of on arrest in civil action, 
§ 60 

Violation of privilege from arrest, civil actions, 
§ 31 

Wrongful arrest, civil actions, § 86 
Dangerous means, resort to in making arrest, crim¬ 
inal charge, § 13, p. 612 
Date, 

Affidavit for arrest in civil action, § 46 
Writ of capias, prima facie evidence, § 57, p. 
674 

Death by wrongful act, arrest in action for, § 25, p. 

633 

Debt, 

Affidavit for arrest in action of to disclose good 
cause of action, § 51, p. 662 
Averments as to cause of action, § 51, p. 662 
Treatment of prisoner, § 67, p. 679 
Deceit, 

Affidavit for arrest to disclose good cause of 
action, § 51, p. 662 
Arrest in action for, § 25, p. 635 
Contract procured by, § 25, p, 630 
Commitment for lack of bail, poor debtor’s oath 
as authorizing relief, § 76, p. 694 
Declaration, failure to serve with writ of capias as 
ground for quashing writ, § 72, p. 684 
De facto officers, authority to make arrest without 
warrant, § 6, p. 603 

Defect of parties defendant as ground for vacating 
order of arrest in civil action, § 72, p. 684 
Defective process, remedy, § 70 
Defects, 

Affidavit for arrest in civil action, effect of, § 55 
Writ or order, civil action, § 59 
Defendant, designation in affidavit for arrest in civil 
action, § 49 

Defenses, action on debtor’s bond, § 81, p. 705 
Definitions, § 1, p. 570, n, 1 
Felony, § 6, p, 586 
Offense, § 6, p. 585 
Probable cause, § 6, p. 596, n. 88 
Professional employment, § 37, p. 650 
Property, § 38, p. 651 


Definitions—Continued, 

Same cause, § 19 

Suspicion of guilt, § 6, p. 596, n. 88 
Delay, 

Effect of in deciding motion to vacate order or^ 
aiTest, § 73, p. 691 ... ' 

Ground for discharge from arrest in civil ac¬ 
tion, § 76, p. 696 

Service of affidavit on which order of arrest in 
civil action was granted, § 68 
Waiver of privilege from arrest by, civil ac¬ 
tions, § 30 

Delay in producing person arrested for hearing or 
examination, § 17, p. 618 

Delivery, copy of writ, service of civil process by, 

§ 68 

Demand, exhibition of warrant, arrest on criminal 
charge, § 4, p. 577 

Department of public safety, authority of members 
to make arrest without warrant, § 6, p. 603 
Departure from state, showing in respect to in af¬ 
fidavit for arrest, § 52, p. 666 
Deponent’s residence or place of abode, necessity of 
stating in affidavit for arrest in civil action, § 49 
Deputies, 

Authority to make arrest without warrant, § 6, 
p. 603 

Sheriff acting through in executing warrant of 
arrest, criminal charge, § 4, p. 576 
Deputizing persons to make arrest, criminal charge, 

§ 4, p. 576 

Deputizing sheriff of another county to serve capias 
in action for trespass on real property, § 68 
Deputy sheriffs, exemption from arrest, civil actions, 

§ 29, p. 639 

Derivation of term, § 1, p. 571 

Deserters, i 

Arrest by civil officers without warrant, § 5, p. 
584 

Arrest without warrant by military officers, § 7 
Breaking into private home for purpose of cap¬ 
turing, § 14 

Designation, defendant in affidavit for arrest in 
civil action, § 49 

Detention, person arrested under civil process, § 67 
Detention of person as essential element, § 1, p. 571 
Determination, 

Application to vacate order of arrest in civil 
action, § 73, p. 688 

Motion for discharge in civil action, § 77, p. 699 
Device, privilege from arrest on civil process of de¬ 
fendant decoyed within jurisdiction of court 
by, § 29, p. 644 

Diligence, application to vacate order of arrest, ne¬ 
cessity, § 73, p. 687 
Discharge, 

Authority of officer making arrest, § 17, p. 617 
Defense to action on bond for prison bounds, § 
81, p. 705 

Exemption from arrest in civil action after, § 
29, p. 645 

Motion in civil action, §§ 75-78, pp. 692-702 
Rearrest after illegal, § 21 
Rearrest in civil action after, § 83 
Discontinuance, rearrest in second action after, § 84 
Discretion, 

Arrest in action for personal injuries, § 25, p. 632 
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Discretkffli—Continued, 

Force in making arrest, criminal charge, | 13, 

p. 612 

Order of arrest in civil action, § 57, p, 673 
Second arrest in civil action, § 84 
Undertaking for arrest in civil action, § 60 
Disorderly persons, arrest without warrant, § 6, 
p. 590 
Disposition, 

Person arrested, 

Civil process, § 67 
Criminal charges, § 17, pp. 617-620 
Property, 

Discharge from arrest on bond conditioned 
not to dispose of, § 80 

Intent to defraud creditors, arrest in civil 
action, § 38, p. 650 

Showing of fraud in affidavit for arrest, § 
52, p. 667 

Taken from prisoner on arrest, § 18, p. 625 
Divorce, arrest in action for, § 25, p. 636 
Documents, annexation to affidavit for arrest in civil 
action, § 50 

Driving automobile while intoxicated, arrest without 
warrant, § 6, p. 590 

Drunkenness as breach of peace justifying arrest 
without warrant, § 6, p. 592 
Drunkenness in public place, arrest without warrant, 
§ 6, p. 590 
Duration, 

Imprisonment of person arrested under civil 
process, § 67 

Privilege from arrest, civil actions, § 29, p. 641 
Privilege of witness from arrest in civil ac¬ 
tion, § 20, p. 642 

Duration of custody, arrest on criminal charge, § 17, 
p, 619 

Dwelling, breaking door to make arrest, criminal 
charge, § 14 
Effect, 

Discharge from arrest in civil action, § 78 
Quashing of writ of capias, § 74 
Election officers, 

Authority to make arrest without warrant, § 6, 
p. 604 

Exemption from arrest on criminal charge, § 3 
Electors, 

Exemption from arrest on criminal charge, § 3 
Privilege from arrest, civil actions, § 29, p. 639 
Elements constituting act of arrest, § 1, p. 571 
EmbuUiometer, test by as probable cause for arrest 
without warrant, § 6, p. 590, n. 99 
Emergency, necessity for arrest without warrant for 
misdemeanor, § 6, p. 594 

Enforcement of witness’ privilege from arrest while 
attending court, § 29, p. 642 
Enticement, arrest in action for, § 25, p. 634 
Entitling, 

Affidavit for arrest in civil action, § 48 
Waiver of objection to, § 55, n. 9 
Affidavit in civil action, error as ground for 
quashing or vacating writ, § 72, p. 683, n. 7 
Order to hold to bail, civil action, § 58 
Entry of dwelling, 

Breaking of doors, §§ 13, 66 
To make civil arrest, § 66 
Equity, arrest in suits in, § 25, p. 636 


Erasures, affidavit for arrest in civil action, effect 
of, § 55 
Escape, 

Killing of felon to prevent, § 13, p. 613, n. 75 
Rearrest after, § 20 
Civil action, § 83 

Use of force to prevent, § 13, p. 612 
Establishment of grounds for arrest, civil actions, 
§ 32 

Estoppel, exemption from arrest in civil cases lost by, 
§ 30 
Evidence, 

Action on bond or recognizance for relief of 
person arrested, § 81, p. 705 
Application to vacate order of arrest in civil 
action, § 73, p. 690 

Proceedings for discharge from arrest in civil 
action, § 77, p. 701 

Retaining person arrested for unreasonable time 
in order to procure, § 17, p. 619 
Evidentiary facts, affidavit for arrest in civil action 
not required to state, § 50 
Examination, 

Failure to submit to as breach of bond for re¬ 
lief of poor debtor, § 81, p. 704 
Judgment debtor in supplementary proceedings 
as part of moving papers on which order of 
arrest is sought, § 42 

Production of person arrested for, § 17, p, 618 
Examiners, exemption from arrest in civil action of 
party attending before, § 29, p. 641 
Execution, 

Delay in respect to as ground for discharge from 
arrest in civil action, § 76, p. 697 
Judgment in action on bond for relief of poor 
debtor, § 81, p» 706 
Exemptions, 

Privileges and exemptions, post 
Exhibition of warrant, necessity, criminal charge, 
§ 4, p. 577 

Existence of debt, affidavit for arrest in civil action 
to show, § 51, p. 664 

Existence of other remedy as respects arrest in 
civil actions, § 26 

Ex parte application for order of arrest in civil 
case, § 42 

Expenses, recovery of in action on undertaking to ob¬ 
tain order of arrest, § 86 

Expiration of term, discharge from arrest in civil 
action, § 76, p. 697 
Extension of time. 

Fraudulently inducing as ground for arrest in 
civil action, § 38, p. 652 

Ground for vacating order of arrest in civil 
action, § 72, p. 686 

Factors, arrest in civil action for conversion or mis¬ 
application of money received from or on be¬ 
half of principal, § 37, p. 649 
Failure to disclose facts in incurring debt as ground 
for arrest in civil action, § 38, p. 653 
False imprisonment. 

Arrest in action for, § 25, p. 633 
Stipulation not to bring action for as condition 
precedent to discharge from arrest, § 77, p. 
702 

False representations, 

Arrest in action for deceit in making, § 25, p. 635 
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False representations—Continued, 

Inducing contract as ground for arrest in civil 
action, § 38, p. 652 

Showing in respect to in affidavit for arrest, 

§ 52, p. 668 

Federal court, discharge from arrest in civil action 
on ground of discharge under state insolvent 
laws, § 76, p. 695 
Federal law, civil actions, § 24 

Federal offense, arrest by state officers without war¬ 
rant, § 6, p. 604 
Federal officers. 

Authority to make arrest without warrant, § 6, 
p. 604 

Exemption from arrest, 

Civil actions, § 29, p. 639 
Criminal charges, § 3 

Felony, . . 

Amount of force that may be used in making 
arrest for, § 13, p. 613 

Arrest on information or suspicion, § 6, p. 596, 
n. 84 

Arrest without warrant, § 6, pp. 585, 586 
Private person, arrest by, § 8, p. 606 
Suspicion of felony, credible knowledge or 
information, § 6, p. 599 
Authority to arrest, § 4, p. 575, n. 67 
Breaking door to make arrest for, § 14 
Fugitive from justice, arrest without warrant, 

§ 8, p. 606, n. 95 

Misdemeanor, felony under federal law, § 6, p. 

589, n. 6 

Proi)erty of prisoner, § 18, p. 621 
Reasonable force by private persons, § 13, p. 613 
Suspicion of felony, § 6, p. 587 
Female defendant, arrest in action for breach of 
marriage promise, § 25, p. 630, n. 21 
Females, exemption from arrest, civil actions, § 29, 
p. 643 

Fictitious name, ^^ x 

Designating defendant by in affidavit for arrest 

in civil action, § 49 

Designation in warrant of arrest, criminal charge, 

§ 4, p. 579 

Fiduciary capacity, failure to account for money or 
other property received in as ground for arrest 
in civil action, § 37, p. 648 
Filing, affidavit for arrest in civil action, § 53 

Final judgment, , 

Order of arrest in civil action to be obtained 
before, § 57, p. 674 

Terminating power to detain person arrested 
under civil process, § 67 

Financial condition, false representations with re¬ 
gard to as ground for arrest in civil action, § 

38, p. 652 

Fines, arrest in actions to recover, § 25, p. 635 
Firearms, use of in making arrest for misdemeanor, 

§ 13, p. 614 

Fish wardens, authority to make arrest without war¬ 
rant, § 6, p. 604 
Force, 

Civil process, § 65 

Legality of arrest on criminal charge after force 
in bringing person within jurisdiction, § 3 
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Force—Continued, 

Use of force in arrest on criminal diarge, 8 
pp. 611-615 

Necessity of force to consummate arrest, § 
1, p. 571 

Foreign judgment. 

Complaint in action on as sufficient basis for 
order of arrest, § 56, n. 12 
Showing in respect to in affidavit for arrest in 
action on, § 52, p. 665, n. 43 
Foreign ministers, exemption from arrest, criminal 
charges, § 3 
Foreign state. 

Affidavit for arrest in civil action executed be¬ 
fore officer of, § 46 
Arrest in. 

Civil action for debt fraudulently contracted 
in, § 38, p. 652 
Criminal charge, § 12, p. 609 
Forfeiture, 

Arrest in action to recover, § 25, p. 635 
Bond or recognizance for relief of poor or in¬ 
solvent debtor, § 81, p. 704 
Privilege from arrest, civil actions, § 29, p. 641 
Forged check, obtaining money on as ground for 
arrest in civil action, § 38, p. 651, n. 34 
Form, 

Affidavit for arrest in civil actions, § 47 
Writ or order, civil actions, § 58 
Formal charge, refusal to place against person ar¬ 
rested, § 17, p. 619 

Formal words, necessity of using, § 1, p. 571 
Formality, waiver of in civil action, § 61 
Fraud, 

Affidavit for arrest to disclose good cause of 
action, § 51, p. 662 
Arrest in action for, § 25, p. 635 
Arrest in action on contract procured or affected 
by, § 25, p. 630 

Bringing person within jurisdiction, arrest on 
criminal charge, § 3 

Discharge from arrest in civil action as affected 
by, § 76, p. 694 

Ground for arrest in civil actions, § 38, pp. 650- 
653 

Incurring liability or obligation, 

Complaint as sufficient basis for order of 
arrest, § 56, n. 15 

Ground for arrest in civil action, § 38, p. 
651 

Showing in respect to in affidavit for arrest, 
§ 52, p. 667 

Privilege from arrest on civil process of defend¬ 
ant decoyed within jurisdiction of court by, 
§ 29, p. 644 

Question for court on petition for discharge in 
bail trover proceeding, § 77, p. 699 
Showing in respect to in affidavit for arrest, § 
52, pp. 666, 667 

Fraudulent conversion, arrest in action for, § 25, p. 
635, n. 89 

Fraudulent debtor, proceedings for arrest of, § 24 
Fraudulent Debtors’ Act, application to commissioner 
under, § 42, n. 3 
Freeholders, 

Exemption from arrest, civil actions, § 29, p. 639 
Waiver of exemption from arrest, civil action, 
§ 30 
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Fugitive from justice, 

Arrest without warrant, § 5, p. 584 
Private persons, § 8, p. 606, n. 95 
Gambling, arrest without warrant for violation of 
statutes relating to, § 6, p. 590 
Gaming, arrest without warrant, § 6, p. 598, n. 92 
Geograpliical limitations in respect to execution of 
warrant for arrest, § 12, p. 610 
Good faith, rearrest in civil action, § 83 
Governing law, right to arrest in actions on contract, 
§ 25, p. 630 

Grammatical errors, affidavit for arrest in civil ac¬ 
tion, effect of, § 55 

Grand jurors, authority to make arrest without war¬ 
rant, § 6, p. 603 

Graves, arrest without warrant for removing flow¬ 
ers from, § 6, p. 590 

Gross negligence, arrest in action to recover for in¬ 
juries resulting from, § 25, p. 632, n. 45 
Grounds, 

Arrest in civil actions, § 32 
Averments as to in affidavit for arrest in civil 
action, § 52, pp. 665-668 

Discharge on motion in civil action, § 76, pp. 
692-697 

Nonexistence of as ground for discharge on mo¬ 
tion in civil action, § 76, p. 692 
Quashing or vacating writ, civil action, § 72, pp. 
683-686 

Specification of in motion to vacate order of 
arrest in civil action, § 73, p. 688 
Grounds of belief, sufficiency justifying private per¬ 
son in arresting without warrant, § 8, p. 607 
Guess, arrest without warrant on, § 6, p. 598 
Handcuffing prisoner arrested on criminal charge, § 
17, p. 619 

Hardship to defendant’s family as ground for dis¬ 
charge from arrest in civil action, § 76, p. 696 
Harrison Narcotic Act, arrest without warrant for 
violation of, § 6, p. 598, n. 92 
Hearing, 

Application to vacate order of arrest in civil 
action, § 73, p. 688 

Motion for discharge in civil action, § 77, p. 699 
Necessity that offense he committed within hear¬ 
ing of officer to justify arrest without war¬ 
rant, § 5, p. 581, n. 48 

Production of person arrested for, § 17, p. 618 
Hearsay, 

Affidavit for arrest in civil action on, § 50 
Matters of in affidavit for arrest not looked to 
in determining whether sufficient ground has 
been shown, § 52, p. 666 

High misdemeanor, arrest without warrant for at¬ 
tempt to commit, § 6, p. 589, n. 6 
Hollering in presence of officer, arrest without war¬ 
rant, § 6, p. 592 

Hue and cry, arrest without warrant on, § 10 
Husband, 

Affidavit as competent to warrant defendant’s 
arrest in husband’s action for criminal con¬ 
versation, § 45, n. 21 

Liability to arrest in civil action for acts of 
wife, § 28 

Illegal discharge, rearrest after, § 21 
Illicit intercourse, arrest without warrant, § 6, p. 
592, n. 53 


Immunity from arrest, right of action for violation 
of, § 31 

Imprint of pistol in pocket justifying arrest without 
warrant, § 5, p. 582, n. 49 

Imprisonment for debt, conflict with constitutional 
prohibition, civil actions, § 24 
Inability to produce property or give security as 
ground for discharge in civil action, § 76, p. 695 
Incriminating articles, seizure on search of person 
arrested, § 18, p. 621 

Incriminating papers and documents, taking from 
person arrested, § 18, p. 623 
Indecent exposure, arrest without warrant, § 6, p. 
590 

Indictment, defect in warranting second arrest for 
same crime, § 19 
Indorsement, 

Recognizance of bail as evidence of service of 
writ in civil action, § 68, n. 69 
Writs, civil actions, § 58 
Infants, 

Affidavit for arrest in civil action by, § 45 
Discharge on motion in civil action on ground 
of infancy, § 76, p. 693 

Exemption from arrest for debts, § 29, p. 644 
Liability to arrest in civil actions, § 28 
Inferences, affidavit for arrest in civil action, § 50 
Inferior peace officers, authorizing others to execute 
warrant, criminal charge, § 4, p. 576 
Information, 

Affidavit for arrest in civil action on, § 50 
Arrest without warrant on. 

Misdemeanor, § 6, p. 596 

Private persons, arrest by, § 8, p. 608 
Officer, arrest by, § 6, pp. 596, 599 
Defect in warranting second arrest for same 
crime, § 19 

Intention to arrest on criminal charge, § 4, p. 
578 

Liability of private person giving information 
causing arrest, § 8, p. 607 

Injunction, removal or destruction of records of 
persons arrested, § 17, p. 620 
Injury to person or character, arrest in actions for, 
§ 25, p. 631 

Inner doors, breaking to make arrest under civil 
process, § 66 

Inquiry, application to vacate order of arrest in 
civil action, § 73, p. 689 

Inquisitorial examination, subjecting person arrest¬ 
ed to, § 17, p. 617 
Insane persons. 

Arrest without warrant, § 6, p. 585 
Private persons, § 8, p. 608 
Exemption from arrest on civil process, § 29, p. 
644 

Liability to arrest, § 2 
Civil actions, § 28 

Insanity, gromid for discharge on motion in civil 
action, § 76, p. 693 
Insolvency, 

Averment of in affidavit for arrest, § 52, p. 668, 
n. 78 

Discharge in terminating liability on bond con¬ 
ditioned to present petition to take benefit 
of insolvent laws, § 81, p. 703 
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Insolvent debtor, 

Avoidance of arrest by making assignment in 
trust, § 29, p. 644 
Bond for release of, § 80 

Court to which application for discharge should 
be made, § 77, p. 698 

Insolvent laws, discharge from arrest in civil action 
on compliance with, § 76, p. 693 
Instruments, 

Reference to in aflfiidavit for arrest to show in¬ 
debtedness, § 51, p. 664 
Taking from person arrested, § 18, p. 623 
Intent to commit crime not justifying arrest, § 2 
Intent to defraud. 

Concealment or disposal of property with as 
ground for arrest in civil action, § 38, p. 651 
Showing ill respect to in affidavit for arrest, 

§ 52, p. 667 
Intention, 

Making known on arrest without warrant, § 6, 

p. 602 

Necessity to effect an arrest, § 1, p. 573 
Intention to arrest, information to person arrested, 
criminal charge, § 4, p. 578 

Interest, recovery of in action on undertaking to 
obtain order of arrest, § 86 

Interlineations, affidavit for arrest in civil action, | 
effect of, § 55 
Intoxicating liquors. 

Admission of violation of laws relating to jus¬ 
tifying arrest without warrant, § 5, p. 583 
Arrest without warrant for violation of laws 
relating to, § 6, p. 598, n. 92 
Officer’s presence, violation in, § 6, p. 590 
Taking from person arrested, § 18, p. 624 
Intoxication as dispensing with necessity of notice 
to person arrested, § 6, p. 602 
Inventory, compliance with statutory requirements 
as to before discharge under insolvent laws, § 
76, p. 694 

Irregularity not ground for setting aside order or 
writ, civil action, § 72, p. 684 
Issues determinable on application for discharge of 
defendant in bail trover proceeding, § 77, p. 700 

Jail, . 

Commitment to of person arrested on civil proc¬ 
ess, § 67 

Confinement of persons arrested in, § 17, p. 617 
Jail breaker, arrest without warrant, § 6, p. 587, n. 92 
Jail liberties or limits. 

Bond c\’ undertaking, civil actions, § 80 
Damages recoverable in action on bond for, § 
81, p. 706 

Persons arrested under civil process, § 67 
Jewelry, taking from person arrested, § 18, p. 624 
Joinder of causes of action. 

Arrest for fraud with respect to one, § 38, p. 652 
Ground for vacating order of arrest in civil ac¬ 
tion, § 72, p. 685 

Waiver of right to arrest in civil action by, § 39 
Joint action of officers in making arrest, possession 
of warrant by one, criminal charge, § 4, p. 577 
Joint liability, arrest in civil actions, § 28 
Joint obligors, exemption from arrest on civil proc¬ 
ess of one, § 29, p. 644 

Jouit plaintiffs, affidavit for arrest in dvU action 
by one of two or more, $ 45 


Judges, exemption from arrest, civil actions, § 29, p. 
640 

Judgment, ^ „ p- 

Action on bond for relief of poor debtor, § 

p. 706 

Arrest in action on, § 25, p. 629 
Discharge for neglect to enter, evidence m re¬ 
spect to, § 77, p. 702 

Mesne process under which arrest has been 
made not terminated by, § 76, p. 697 
Judicial act, order authorizing arrest in civil ac¬ 
tion, § 40 ^ 

Jurat, omission from in affidavit for arrest in cm 

action, effect of, § 55, n. 1 
Jurisdiction, 

Affidavit for arrest in civil action, § 46 
Application to vacate order of arrest, § 73, p. 
686 

Civil actions, §§ 40, 41 . . 

Proceeding for discharge from arrest in civil 
action, § 77, p. 698 

Want of as ground for dissolution of order to 
hold to bail, § 72, p. 684 

Jurors, 

Privilege from arrest, civil actions, § 29, p. o4(> 
Waiver of exemption from arrest, civil actions, 

§ 30 

Jury questions. 

Good faith in taking of property from accused, 

§ 18, p. 625 

Necessity for killing of felon, § 13, p. 614 
Probable cause for arrest without warrant, § 6, 
p. 599 

Reasonable promptness in taking person arrest¬ 
ed before magistrate, § 17, p. 619 
Reasonableness of force used in making arrest, 
§ 13, p. 613 
Justices of the peace. 

Authority to make arrest without warrant, $ 6, 
p. 603 

Exemption from arrest, criminal charges, § 3 
Privilege from arrest, civil actions, § 29, p. 640 
Justification, arrest, criminal charge, § 4, p. 575^ 
Killing, prevention of escape or overcoming resist¬ 
ance to arrest for misdemeanor, § 13, p. 614 
Killing of felon in making arrest, § 13, p. 613 
Knowledge, necessity of acting on in making arrest 
without warrant, § 6, p. 599 
Knowledge of arrest, right of person to be informed, 
§ 1, p. 571, n. 6 

Knowledge or information, affidavit for arrest in 
civil action on, § 50 

Laches, waiver of privilege from arrest, civil ac¬ 
tions, § 30 

Law governing right to arrest in actions on con¬ 
tract, § 25, p. 630 

Law governing validity of order of arrest, civil ac¬ 
tions, § 73, p. 688 

Law of forum, remedy of arrest in civil case gov¬ 
erned by, § 42 

Lawful presence, necessity of for arrest by officer 
without warrant for offense committed in his 
presence, § 5, p. 583 

Laying on of hands, necessity, § 1, p. 572 
Leave of court, renewal of motion to vacate order 
of arrest in civil action, § 73, p. 692 
Leaving jurisdiction as ground for arrest in civil 
action, $ 34 
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Leaving state, oatli in respect to as ground for dis¬ 
charge from arrest in civil action, § 76, p. 695 
Legation officers, exemption from arrest, criminal 
charges, § 3 

Legislature, exemption of members from arrest on 
criminal charge, § 3 
Letter, 

Arrest without warrant based on letter signed by 
unknown person, § 5, p. 584, n. 72 
Taking from person arrested, § IS, p. 623 
Lex fori, right to arrest in civil actions governed 
by, § 25, p. 631 
Liabilities, 

Bond to obtain arrest, enforcement of liability 
on, § 85 

Effect of discharge from arrest in civil action, 
§ 7S 

Fraudulent contracting of liability as ground 
for arrest in civil action, § 38, p. 651 
Libel, affidavit for arrest to disclose good cause of 
action, § 51, p. 662 
Libel and slander, 

Arrest in action for, § 25, pp. 632, 634 
Liberty, 

Debtor in custody under civil process, § 67 
Deprivation of constituting arrest, § 1, p. 570, 
n. 1 

Lottery tickets, admission of unlawful possession 
justifying arrest without warrant, § 5, p. 583 
Magistrate, arrest without warrant by, § 6, p. 603 
Mail carriers, privilege from arrest, criminal charges, 
§3 

Maintenance in prison, person arrested under civil 
process, § 67 

Making arrest, civil action, §§ 61-66 
Malice as respects right to discharge from arrest 
in civil action, § 76, p. 694 
Malicious prosecution, 

Affidavit for arrest to disclose good cause of 
action, § 51, p. 662 
Arrest in action for, § 25, p, 633 
Probable cause warranting arrest without war¬ 
rant, § 6, p. 598 

Mandamus, removal or destruction of records of 
persons arrested, § 17, p. 620 
Manner of making arrest, criminal charges, §§ 11- 
16, pp. 609-617 

Manual caption or force, necessity, § 1, p. 571 

Manual seizure, civil arrest, § 61 

Marked dollar bill, taking from person arrested, 

§ IS, p. 624, n. 35 

Marked money, arrest without warrant by officers 
supplying for purchases of morphine, § 6, p. 597, 
n. 88 

Married women, 

Discharge on common bail, § 76, p. 693 
Exemption from arrest, civil actions, § 29, p. 643 
Waiver of exemption from arrest, civil actions, 

§ 30 

Masters, 

Exemption from arrest in civil action of party | 
attending before, § 29, p. 641 
Liability to arrest for servant’s tort, § 28 
Mayhem, arrest in action for, § 25, p. 633 
Mayors, authority to make arrest without warrant, 

§ 6, p. 603 

Measure of force permissible in making arrest, crim¬ 
inal charge, § 13, p. 612 


Mechanical apparatus, officer receiving knowledge 
of offense through as justifying arrest without 
warrant, § 5, p. 582 

Mechanic’s lien, creditor entitled to debtor’s arrest 
for fraudulently contracting debt, § 38, p. 651, 
n. 34 
Merits, 

Consideration of on motion to discharge on com¬ 
mon bail, § 77, p. 700 

Pleading to as waiver of objections to affidavit 
for arrest in civil action, § 55 
Military offenses, 

I Arrest without warrant for, § 5, p. 584 

Breaking into private house to make arrest 
for, § 14 

Military officers, arrest of deserters without war¬ 
rant, § 7 

Military reservation, arrest on suspicion without 
warrant, § 6, p. 598, n. 92 
Militia, exemption, § 29, p. 640 
Misapplication of funds in fiduciary capacity, show¬ 
ing in respect to in affidavit for arrest, § 52, 

p. 666 

Misapplication of money received in fiduciary ca¬ 
pacity as ground for arrest in civil action, § 
37, p. 649 
Misdemeanor, 

Amount of force that may be used in making 
arrest for, § 13, p. 614 
Arrest without warrant, 

Arrest under warrant charging felony as 
affected by arrest without warrant up¬ 
on charge of misdemeanor, § 4, p. 575 
Officer’s presence or view, 

Misdemeanor in, § 6, pp. 589-596 
Misdemeanor not in, § 6, p. 593 
Private persons, arrest by, § 8, p. 607 
Breaking door to make arrest for, § 14 
Misjoinder of causes, setting aside order of arrest 
in civil action for, § 72, p. 685 
Misjoinder of parties plaintiff as ground for va¬ 
cating order of arrest in civil action, § 72, p. 684 
Mixed question of law and fact, 

Notice required by private person making ar¬ 
rest without warrant, § 8, p. 606 
Probable cause for arrest without warrant, § 6, 
p. 599 

Money, 

Arrest in action for recovery of, § 25, p. 629 
Taking from person arrested, § 18, p. 624 
Motion, 

Discharge from arrest in civil action, § 77, pp. 
697-702 

Vacation of writ or order of arrest in civil ac¬ 
tion, § 73, p. 686 

Motion pictures on Sunday, arrest without warrant, 

§ 6, p. 590 

Municipal ordinance, 

Arrest without warrant for violation of, § 6, p. 
591 

Necessity that violation take place in pres¬ 
ence of officer, § 6, p. 594 
Arrest without warrant under, criminal charge, § 
6, p. 58o 

Municipal rules, arrest without warrant pursuant 
to, § 6, p. 588 

Municipality, authority of officers to make arrest 
limited to, § 12, p. 611 
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Names of parties, writ or order, civil action, § 58 
Narcotics, taking from person arrested, § 18, p. 624 
National Prohibition Act, authority of state officers 
to arrest without warrant for violations of, 
§ 6, p. 604 
Nature, 

Criminal procedure, § 1, p. 570 
Proceedings for arrest of debtor in civil case, 
§ 42 

Writ of capias, § 57, p. 672 
Nature of cause of action, propriety of arrest in 
civil case as dependent on, § 35 
Nature of indebtedness, affidavit for arrest in civil 
action to disclose, § 51, p. 665 
Nature of remedy, civil actions, § 23 
Naval straggler or deserter, arrest under notice, per¬ 
sons authorized to make, § 4, p. 576 
Negativing defenses, affidavit for arrest in civil 
action, § 51, p. 663, n. 12 

Negligence, arrest in action to recover for injuries 
caused by, § 25, p. 632 

New affidavits, application to vacate order of ar¬ 
rest in civil action, § 73, p. 690 
Newspaper office, taking person arrested to, § 17, 
p. 619, n, 73 

Night, arrest, criminal charge, § 12, p. 609 
Noise at Sunday baseball game, arrest without war¬ 
rant, § 6, p. 592, n. 54 

Nonexistence of ground for arrest as authorizing 
discharge on motion in civil action, § 76, p. 692 
Nonproduction of property, discharge from arrest 
in civil action, § 76, p. 696 
Nonresident, 

Accused in criminal case, privilege from arrest 
in civil action, § 29, p. 641 
Arrest in civil action on ground of nonresidence, 
§ 83 

Tort action, § 25, p. 631 
Liability to arrest, civil actions, § 28 
Privilege from arrest, civil actions, § 29, pp. 
641, 644 

Right to order of arrest in civil action, § 27 
Nonsuit, discharge from arrest in civil action in 
case of, § 76, p. 697 

Note as sufficient evidence on which to base arrest 
without affidavit of debt, § 44, n. 15 
Notice, 

Appearance before magistrate, compliance with 
as constituting, § 1, p. 572 
Motion for discharge on common bail, § 77, p. 
699 

Motion to vacate order of arrest in civil action, 
§ 73, p. 687 

Necessity before breaking into dwelling to make 
arrest, § 14 

Oath for relief of poor debtor, desire to take, 
§ 76, p. 694 

Notice of warrant, officer making arrest, criminal 
charge, § 4, p. 578 

Oath, relief of poor debtors, taking as ground for 
discharge from arrest in civil action, § 76, p. 
694 

Object, making known on arrest without warrant, § 
6, p. 602 

Objections, affidavit for arrest in civil action, 5 55 
Obligations, fraudulent incurring of as ground for 
arrest in civil action, § 38, p. 651 


Obscene language In presence of officer, arrest with¬ 
out warrant, § 6, p. 592 

Obstruction of justice, arrest for without warrant, 
§ 5, p. 584 

Officer of corporation, arrest in civil action, § 28 
Officers who may take affidavit to hold to bail in 
civil action, § 44 

Official capacity, failure to account for money or 
property received in as ground for arrest in 
civil action, § 37, p. 648 

Open door, sight of offense being committed through 
justifying arrest without warrant, § 5, p. 582, 
n. 55 

Operation, discharge from arrest in civil action, § 78 
Opium, 

Smell of as probable cause for arrest without 
warrant, § 6, p. 599, n. 1 
Taking from person arrested, § 18, p. 623 
Optional use of writ as capias, § 57, p. 672 
Oral deputizing of persons to assist in making ar¬ 
rest, § 16 

Order, civil action, §§ 57-59, pp. 672-677 
Original papers, motion to vacate order of arrest 
based on, § 73, p. 686, n. 61 

Outer doors, breaking for arrest under civil process, 
§ 66 

Outrageous battery, arrest in action for, § 25, p. 632 
Overloaded truck, arrest without warrant for driv¬ 
ing, § 6, p. 592, n. 53 

Papers, reference to in affidavit for arrest to show 
indebtedness, § 51, p. 664 

Parade, authority of military officers to arrest with¬ 
out warrant anyone disturbing, § 7 
Parties, 

Action on undertaking to obtain order of arrest, 
§ 85 

Averments as to in affidavit for arrest in civil 
action, § 49 

Privilege of parties to civil causes from arrest 
in civil actions, § 29, p. 640 
Waiver of exemption from arrest, civil actions, 
§ 30 

Past character, knowledge of as respects probable 
cause for arrest without warrant, § 6, p. 601 
Past conduct, knowledge of as respects probable 
cause for arrest without warrant, § 6, p. 601 
Past offenses, arrest without warrant for by private 
persons, § 8, p. 606 

Past reputation, knowledge of as respects probable 
cause for arrest without warrant, § 6, p. 601 
Pauper, support of when confined in jail on mesne 
process, § 67, n. 66 
Payment, 

Ground for discharge from arrest in civil ac¬ 
tion, § 76, p. 693 

Obtaining possession of goods without as ground 
for arrest in civil action, § 38, p. 653 
Peace officers, 

Arrest under warrant, directed to, criminal 
charge, § 4, p. 576 

Arrest without warrant, § 6, pp. 584-605 
Breaking doors to suppress disturbance, § 14, p. 
615 

Custody, disposition and treatment of prisoners, 
§ 16, p. 617 

Exemption from arrest, civil actions, $ 29, p. 639 

Felony, § 6, p. 586 

Information or suspicion, § 6, p. 595 
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Misdemeanor, § 6, p. 589 
Persons who may make arrest, § 6, p, 603 
Probable grounds of suspicion, § 6, p. 596 
Re-arrest or second arrest, §§ 19-22 
Reasonable grounds of suspicion, § 6, p. 596 
Summoning bystanders, § 16, p. 616 
Peddling without license, arrest without warrant, § 
6, p. 591 

Penalties, arrest in actions to recover, § 25, p. 635 
Performance of conditions terminating liability on 
bond given by defendant on arrest on mesne 
process, § SI, p. 703 

Peril, person making arrest without warrant acting 
at, criminal charges, § 5, p. 580 
Person named in warrant, authority limited to, crim¬ 
inal charge, § 4, p. 578 
Personal knowledge, 

Affidavit for arrest in civil action on, § 50 
Affidavit on as ground for quashing or setting 
aside writ, civil action, § 72, p. 684 
Necessity for making arrest without warrant, § 
6, p. 599 

Personal property, arrest in action for recovery of, 
§ 25, p. 629 

Personal service of process as sufficient to constitute 
arrest, § 1, p. 571 

Persons assisting peace officets, arrest without war¬ 
rant, § 6, pp. 584-605 

Persons entitled to remedy, civil actions, § 27 
Persons subject to. 

Arrest, § 2 
Civil actions, § 28 

Petition, discharge from arrest in civil action, § 77, 
p. 698 

Philippine police officers, authority to make arrest 
without warrant, § 6, p. 603, n. 42 
Photographs, right to take of persons arrested on 
criminal charges, § 17, p. 620 
Physical impossibility to produce property as ground 
for discharge from arrest in civil action, § 76, 
p. 696 

Physical seizure as necessary to constitute arrest, 

§ 1, p. 571, n. 13 
Place. 

Affidavit for arrest in civil action, § 46 
Arrest, criminal charge, § 12, p. 609 
Civil process, § 62 

Hearing on petition for discharge, notice of, § 
77, p. 699 
Plaintiff, 

Civil action, right to order of arrest, § 27 
Making of affidavit for arrest of defendant or 
to hold him to bail, § 45 

Minor inaccuracies in referring to not render¬ 
ing affidavit for arrest in civil action insuf¬ 
ficient, § 49 

Plea in abatement, exemption from arrest in civil 
actions to be claimed by, § 30 
Pleading, action on bond for relief of person ar¬ 
rested, § 81, p. 705 
Policemen, 

Arrest without warrant by policeman as state 
officer, § 6, p. 585, n. 79 

Authority to make arrest without warrant, § 

6, p. 603 

Police constables, authority to make arrest without 
warrant, § 6, p. 603 


ARREST 

Poor debtors, 

Bond for release of, § 80 

Discharge from arrest in civil action on compli¬ 
ance with poor debtor laws, § 76, p. 693 
Liability on recognizance given by defendant de¬ 
siring to take poor debtor’s oath, § 81, 
p. 704 

Support of when arrested under civil process, 
§ 67 

Positive affidavit for arrest in civil action required, 
§ 47 

Posse members, authority to arrest without warrant, 
§ 6, p. 603, n. 37 

Possession of warrant, necessity, criminal charge, 
§ 4, p. 576 

Postponement, hearing of petition for discharge in 
bail trover proceeding, § 77, p. 699 
Preliminary stage, application to vacate order of 
arrest to be made at, § 73, p. 687 
Premature action on bond given for relief of poor 
debtor, § 81, p. 705 

Premature affidavit for arrest in civil cases, effect of, 
§ 46 

Preponderance of evidence warranting vacation of 
order of arrest in civil action, § 73, p. 691 
Presence of court, arrest without warrant for of¬ 
fense in, § 5, p. 580 

Presence of officer, offense in justifying arrest with¬ 
out warrant, § 5, p. 580 

Presentation of affidavit, necessity for arrest in civil 
action, § 44 

Presumption, arrest under warrant, criminal charge, 

§ 4, p. 575 

Pretended warrant, submission to authority asserted 
by virtue of, § 1, p. 572 

Prevention of breach of peacOi arrest without war¬ 
rant, § 6, p. 592 
Prevention of felony, 

Arrest without warrant, 

Private person, arrest by, § 8, p. 606 
Purpose of preventing felony, § 6, p. 586 
Force used in making arrest for, § 13, p. 613, 
n. 75 

Prima facie evidence, date of writ of capias ad re¬ 
spondendum, § 57, p. 674 

Principal, liability to arrest in civil action for act 
of agent, § 28 
Prison, 

Commitment to of person arrested on civil proc¬ 
ess, § 67 

Poor debtor’s oath within, necessity of taking 
for discharge, § 76, p. 694, n. 52 
Prison limits bond or undertaking, civil actions, § 80 
Release of sureties, § 81, p. 703 
Private detectives, authority to make arrest without 
warrant, § 6, p. 604, n. 59 
Private persons. 

Arrest under warrant addressed to, criminal 
charge, § 4, p. 576 

Arrest without warrant by, § 8, pp. 605-608 
Custody of persons arrested, § 17, p. 619 
Execution of warrant of arrest, criminal charge, 

§ 4, p. 576 

Exhibition of warrant on arrest by, criminal 
charge, § 4, p. 578 

Rearrest of persons escaping from custody, § 20 
Search of person arrested by, § 18, p. 621, n. 95 
Use of force in making arrest, § 13, p. 613 
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Privilege from arrest, 

Civil actions, § 29, pp. 639-645 

Burden of proof on issue in proceeding to 
vacate order of arrest, § 73, p. 689 
Discharge on motion on ground of privilege, 

§ 76, p. 693 

Motion for discharge from arrest on ground 
of privilege, § 77, p. 698 
Quashing or abating writ on ground of priv¬ 
ilege, § 72, p. 685 
Criminal charges, § 3 
Privileges and exemptions, § 29, p. 639 

Accused in criminal prosecution, § 29, p. 641 
Ambassadors, § 3, p. 574 
Attorneys, § 29, p. 640 

Body execution, person not subject to, § 29, p. 
645 

Civil actions, | 29, pp. 639^645 

Congressmen, § 3, p. 574 

Consuls, § 3, p. 574 

Criminal charges, § 3 

Election officers, § 3, p. 574 

Electors, § 3, p. 574; § 29, p. 639 

Federal officers, § 3, p. 574; § 29, p. 639 

Females, § 29, p. 643 

Foreign ministers, § 3, p. 574 

Freeholder, § 29, p. 639 

Ground for discharge on motion in civil action, 

§ 76, p. 693 
Infants, § 29, p. 644 
Insane persons, § 29, p. 644 
Insolvent debtor, etc., § 29, p. 644 
Judges, § 29, p. 640 
Jurors, § 29, p. 640 
Justices of the peace, § 3, p. 574 
Legation officers, § 3, p. 574 
Legislators, § 3, p. 574 
Marines, § 29, p. 640 
Married women, § 29, p. 643 
Militia, § 29, p. 640 
Nonresident, § 29, pp. 641, 644 
One of several obligors or defendants, § 29, p. 644 
Parties to action, § 3, p. 574; § 29, p. 640 
Peace officers, § 29, p. 639 
Soldiers, § 29, p. 640 
Trick or device, § 29, p. 644 
Violation of privilege, § 31 
Waiver, § 30, p. 645 
Witnesses, § 3, p. 574; § 29, p. 642 
Probable cause. 

Affidavit for arrest in action for malicious pros¬ 
ecution, § 51, p. 663, n. 6 

Arrest without warrant though felony not in fact 
committed, § 6, p. 588 

Civil arrest, averments, § 51, p. 663, n. 6 
Defined, § 6, p. 596, n. 88 
Evidence, § 6, p. 598, n. 92 
Knowledge or information, § 6, p. 599 
Presumption of guilt as substitute, § 6, p. 597, 
n. 88 

Question of law or fact, § 6, p. 598 
Eadio broadcast, § 6, p. 600 
Suspicion of felony, § 6, pp. 587, 599 
Telegram, § 6, p. 600 
Telephone conversation, § 6, p. 600 
Probable grounds of suspicion warranting arrest 
without warrant, § 6, p. 596 


Proceedings to procure, civil actions, §§ 42-60, pp. 
656-678 

Process, rearrest without, of person escaping from 
custody, § 20 

Production of person arrested for hearing or exam¬ 
ination, § 17, p. 618 

Professional employment, arrest in civil action for 
misconduct or neglect in, § 37, p. 650 
Prohibition agents, authority to make arrest with¬ 
out warrant, § 6, p. 605, n. 77 
Property, 

Arrest in action for injury to or recovery of, 

§ 2d, p. 635 

Inability to produce as ground for discharge in 
civil action, § 76, p. 095 
Property of prisoners, § 18, pp. 620-626 
Property within state, oath in respect to as ground 
for discharge from arrest in civil action, § 76, 
p. 695 

Prosecuting attorney, taking person arrested to of¬ 
fice of in first instance, § 17, p. 619 
Prostitutes, arrest without warrant, § 6, p. 590 
Protective association, authority of members to make 
arrest without warrant, § 6, p. 604 
Public officers, arrest in civil action for embezzle¬ 
ment or misappropriation of public money or 
property, § 37, p. 650 

Public security, arrest without warrant where de¬ 
manded by, criminal charges, § 5, p. 579 
Publication, affidavit for arrest in slander action 
to show, § 51, p. 663, n. 5 
Purpose, writ of capias, § 57, p. 672 
Purpose of remedy, civil actions, § 23 
Pursuit of automobile, arrest without warrant after, 

§ 6, p. 591, n. 37 

Quashing writ, civil action, §§ 71-74, pp. 683-692 
Question of law, 

Facts constituting arrest, § 1, p. 571 
Probable cause for arrest without warrant, § 6, 
p. 599 

Radio broadcast, information from authorizing arrest 
without warrant, § 6, p. 600, n. 5 
Radio direction finder, knowledge of offense by as 
justifying arrest without warrant, § 5, p. 582, 
n. 54 

Railroad conductors, authority to make arrest with¬ 
out warrant, § 6, p. 604 

Railroad policemen, authority to make arrest with¬ 
out warrant, § 6, p. 604, n. 60 
Railroad property, arrest without warrant for tres¬ 
passing on, § 6, p. 590 

Reading or warrant as sufficient to constitute ar¬ 
rest, § 1, p. 571 

Reading writ, service of civil process by, § 68 
Real estate, arrest in action for injuries to, § 25, 
p. 635 

Rearrest, §§ 19-22, pp. 626-628 

Civil actions, §§ 82-84, pp. 707-709 
Reasonable cause to believe that misdemeanor is be¬ 
ing committed, arrest without warrant, § 6, p, 
595 

Reasonable force, § 13, p. 612 

Reasonable grounds of suspicion warranting arrest 
without warrant, § 6, p. 596 
Recapture, use of force in, § 13, p. 612 
Recitals, 

Order of arrest, civil action, § 58 
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Bedtals—CJontiiraed, 

Statement of facts by way of in afli davit for 
arrest in civil action, § 51, p. 662, n. 96 
Reckless driving, arrest without warrant, § 6, p. 
590 

Recognizance, giving of as waiver of right to dis¬ 
charge in civil action, § 76, p. 693 
Referees, exemption from arrest in civil action of 
party attending before, § 29, p. 641 
Reference, entry of rule under compulsory arbitration 
act as waiver of right to hold defendant to 
bail, § 39 

Release, sureties on undertaking to obtain order of 
arrest, § 85 

Relief, arrest on civil process, §§ 70-81, pp. 683-707 
Religious societies, authority of officers or agents to 
make arrest without warrant, § 9 
Remedies, arrest on civil process, § 70 
Removal from state. 

Averments in respect to in affidavit for arrest, 
§ 52, p. 666 

Burden of proof in proceeding for discharge in 
civil action, § 77, p, 700 
Ground for arrest in civil action, § 34 
Removal of property. 

Arrest in civil actions on ground of removal of, 
Chattels, § 36 

Discharge from arrest on bond conditioned not 
to remove, § 80 

Property with intent to defraud creditors, 
§ 38, p. 650 

Renewal, motion to vacate order of arrest in civil 
action, § 73, p. 692 

Replevin, affidavit for arrest to disclose good cause 
of action, § 51, p. 663 

Replevy, acts preventing as ground for arrest in 
civil action, § 36 

Representatives, privilege from arrest on criminal 
charge, § 3 

Requisites, affidavit for arrest in civil actions, § 47 
Requisition, submitting to officer acting under, § 1, p. 
572, n. 23 

Rescission, arrest in action for on ground of fraud, 

§ 25, p. 636, n. 2 
Residence, 

Averments in respect to in affidavit for arrest 
in civil action, § 49 

Breaking door or window to make arrest under 
civil process, § 66 
Resistance, 

Excusing officer of giving notice of warrant, § 
4, p. 578 

Unlawful arrest, § 13, p. 613 
Use of force in overcoming, § 13, p. 612 
Resort to other remedy as respects arrest in civil 
actions, § 26 

Respond to summons for aid in making arrest, duty 
of bystander, § 16 

Restraining accused, arrest without warrant there¬ 
after as for offense committed in officer’s pres¬ 
ence, § 5, p. 583 

Restraint constituting arrest, § 1, p. 570, n. 1 
Return, civil process, § 69 

Return of property taken from prisoner, § 18, p, 625 
Robbery, arrest without warrant for attempt to com¬ 
mit. § 6, p. 589, n. 6 

Rule of court, issuance of capias ad respondendum 
and fixing of bail during vacation by, § 40, n. 93 


Saddled horse, taking to prevent escape of person 
arrested, § 18, p. 623, n. 20 

Safe-keeping, taking of money and articles of value 
of person arrested for, § 18, p. 624 
Sale of intoxicating liquor, arrest without warrant 
for, § 6, p. 592 

Same action, rearrest under civil process, § 83 
Scope of inquiry. 

Application to vacate order of arrest in civil 
action, § 73, p. 688 

Motion to discharge on common bail, § 77, p. 700 
Sealing, writ or order, civil action, § 58 
Search, 

Incident to arrest, § 18, p. 622 
Military officer acting on suspicion, § 6, p. 598, 
n. 92 

Property of prisoners, § 18, p. 620 
Second arrest, §§ 19-22, pp. 626-628 
Civil actions, §§ 82-84, pp. 707-709 
Second motion, vacation of order of arrest in civil 
action, § 73, p. 692 
Security, 

Arrest in civil action, § 60 
Inability to give as ground for discharge from 
arrest in civil action, § 76, p. 695 
Rearrest in civil action after discharge on, § 83 
Relief of person arrested, civil action, § 80 
Requirement as condition precedent to vacation 
of order of arrest, § 73, p. 692 
Seduction, arrest in action for. 

Breach of seducer’s promise to marry, § 38, p. 
653 

Seduction, § 25, p. 634 

Affidavit for arrest to disclose good cause 
of action, § 51, p. 663 

Seizure, actual or constructive as essential element, 

§ 1, p. 571 

Seizure for search as constituting arrest, § 1, p. 573, 
n. 31 

Self-defense, amount of force that may be used by 
officer acting in, § 13, p. 615 
Senators, privilege from arrest on criminal charge, 
§3 

Senses, officer receiving knowledge of commission 
of offense through as justifying arrest without 
warrant, § 5, p. 581 

Separate actions, holding to bail in at same time, 

§ 84 

Separation, arrest in action for, § 25, p. 636 
Sergeant at arms of legislature, authority to make 
arrest without warrant, § 6, p. 604 
Service, 

Affidavit for arrest in civil action, § 53 
Arrest and service of civil process distinguished, 

§ 1, p. 571, n. 12 
Civil process, § 68 

Proof of as prerequisite to order of arrest in 
civil action, § 57, p. 674, n. 63 
Setting aside order of arrest, civil action, effect on 
undertaking, § 60 

Settlement, waiver of right to arrest in civil action 
by, § 39 
Sheriff, 

Authority to make arrest without warrant. S 6. 
p. 603 

Exemption from arrest, civil actions, § 29, p. 639 
Shooting in making arrest for misdemeanor, S 13 n 
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Shooting in nighttime, arrest without warrant for, 
§ 6, p. 590 

Shooting in presence of officer, arrest without war¬ 
rant, § 6, p. 592 

Sight, necessity of offense being committed in sight 
of officer to justify arrest without warrant, § 
5, p. 581, n. 48 

Signing, writ or order, civil action, § 58 
Slander, 

Affidavit for arrest to disclose good cause of 
action, § 51, p. 662 

Complaint not required to allege special dam¬ 
ages to warrant order of arrest, § 56 
Slander of title, arrest in action for, § 25, p. 634 
Smell, officer receiving knowledge of offense through 
as justifying arrest without warrant, § 5, p. 582 
Societies, authority of officers or agents to make 
arrest without warrant, § 9 
Solvency, false representations with regard to as 
ground for arrest in civil action, § 38, p. 652 
Special bail. 

Civil cases without affidavit, § 44 
Waiver of objections to affidavit for arrest in 
civil action by putting in, § 55 
Special cause, necessity of showing in affidavit for 
arrest in civil action, § 52, p. 665 
Special circumstances warranting arrest in civil ac¬ 
tions, § 25, p. 632 

Special highway patrolmen, authority to make ar¬ 
rest without warrant, § 6, p. 603 
Special officer, 

Authority to make arrest without warrant, § 6, 
p. 604 

Execution of warrant of arrest by, criminal 
charge, § 4, p. 576 

Specification of grounds, motion to vacate order of 
arrest in civil action, § 73, p. 688 
Speeding, arrest without warrant for, § 6, p, 590 
State constabulary, authority to make arrest without 
warrant, § 6, p. 603 

State officers, arrest without warrant for federal 
offense, § 6, p. 604 
Statutory provisions. 

Civil actions, § 24 

Compliance with by creditor seeking arrest in 
civil action, § 43 

Motion for discharge from arrest in civil action, 
compliance with, § 77, p. 697 
Stipulation, waiver of right to hold defendant to 
bail by, § 39 

Stolen bonds, taking from person arrested, § 18, p. 
624 

Stolen property, taking of from person arrested, § 
18, p. 621, n. 95 

Stopping accused, arrest without warrant thereaft¬ 
er as for offense committed in presence of offi¬ 
cer, § 5, p. 583 
Stopping train, 

Civil process, § 62 
Execute warrant of arrest, § 15 
Strike breakers, arrest without warrant, § 6, p. 585, 
n. 80 

Submission, effect of, § 1, p. 572 
Submission without manual touching or exercise of 
force, § 1, p. 571 
Subpoena, 

Exemption from civil arrest while attending 
court in obedience to, § 29, p. 642 


Subpoena—Continued, 

Service of as arrest, § 1, p. 571, n. 12 
Subsequent acquittal, effect on right of officer to 
make arrest without warrant, § 6, p. 586 
Substitution, undertaking for arrest in civil action, 
§ 60 

Subterfuge to avoid payment of debt not ground for 
arrest in civil action, § 38, p. 651 
Suitors, exemption from arrest, criminal charges, § 3 
Summoning assistance, civil process, § 64 
Summoning bystanders to aid in making arrest, crim¬ 
inal charge, § 16 
Summons, 

Appearance before magistrate, compliance with as 
submission, § 1, p. 572 

Commencing action by as waiver of right to hold 
defendant to special bail, § 39 
Erroneous entitling as ground for vacating order 
of arrest in civil action, § 72, p. 684 
Order of arrest in civil action accompanying, § 
57, p. 674 

Writ of capias operating as after quashal, § 74 
Sunday, arrest on, criminal charge, § 12, p. 609 
Sunday baseball, arrest without warrant, § 6, p. 
590 

Superintendent of convicts, recapturing escaped pris¬ 
oner, § 21, n. 70 

Supplemental affidavits, arrest in civil actions, § 54 
Support of poor debtors arrested under civil proc¬ 
ess, § 67 

Suppression of disturbance, breaking into dwelling 
for purpose of, § 14 
Sureties, 

Undertaking on arrest in civil action, § 60, p. 9 
Undertaking to obtain order of arrest, release, 
§ 85 

Surrender, failure to as breach of condition of bond 
for relief of poor debtor, § 81, p. 704 
Surrender dispensing with necessity of warrant, crim¬ 
inal charge, § 5, p. 580 
Suspicion, 

Arrest without warrant, 

Felony, § 6, p. 587 

Misdemeanor, § 6, pp. 596, 597; § 8, p. 608 
Private persons, arrest by, § 8, pp. 607, 608 
Breaking doors for purpose of apprehending sus¬ 
pect, § 14 

Use of force when arresting on, § 13, p. 614 
Suspicious places, arrest without warrant of person 
found in, § 6, p. 588 

Syndicalist organization, taking of membership book 
in from person arrested, § 18, p. 624, n. 28 
Telegram, arrest without warrant on authority of, 
§ 5, p. 584, n. 72 

Telegram from authorities, arrest without warrant 
pursuant to, § 6, p. 600, n. 5 
Telephone, arrest without warrant on information 
received by, § 6, p. 600, n. 5 

Temporary absence not ground for arrest in civil 
action, § 34 

Temporary presence in state, liability to arrest in civ¬ 
il actions, § 28, n. 28 

Temporary privilege, rearrest in civil action after 
discharge because of, § 83 

Tenant by entirety, exemption from arrest, civil ac¬ 
tion, 8 29, p. 639 
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Term, 

Application for discharge from arrest in civil 
action, § 77, p. 69S 

Capias returnable out of, validity, § 69 
Termination, liability on bond for relief of person 
arrested, § SI, p. 704 
Terms, 

Discharge from arrest in civil action, § 77, p. 702 
Vacation of order of arrest in civil action, § 73, 
p. 691 

Territorial jurisdiction, authority of officer making 
arrest, § 12, p. 611 

Territorial limitations, civil process, § 62 
Third persons. 

Affidavit for arrest in civil action by, § 45 
Eight of arrest existing in, civil actions, § 27 
Threat against peace, arrest without warrant, § 6, 
p. 593 

Threatened breach of peace, arrest without warrant, 
private persons, § 8, p. 607 
Time, 

Action on undertaking to obtain order of arrest, 
§ S5 

Affidavit for arrest in civil action, § 46 
Application for, 

Discharge from arrest in civil action, § 77, 
p. 698 

Vacation of order of arrest in civil action, 
§ 73, p. 687 

Arrest, 

Civil process, § 62 
Criminal charge, § 12, p. 609 

Arrest without warrant, S 6, p. 590 
Filing of affidavit for arrest in civil action, § 53 
Issuance of capias ad respondendum, § 57, p. 
673 

Necessity of knowledge or information at time 
of arrest without warrant, § 6, p. 601 
Notice of time of hearing on petition for dis¬ 
charge, § 77, p. 699 
Return of civil process, § 69 
Tools, taking from person arrested, § 18, p. 623 
Tort, remedies sounding in for wrongful arrest in 
civil action, § 85 

Tort actions, arrest in, § 25, p. 631 
Touching of body, detention accomplished by, § 1, 
p. 571 

Town, affidavit for arrest in civil action failing to 
specify, § 47 

Town bailiffs, authority to make arrest without war¬ 
rant, § 6, p. 603 

Town marshals, authority to make arrest without 
warrant, § 6, p. 603 

Town ordinance, arrest without warrant for viola¬ 
tion of, § 6, p. 591 

Traffic laws, arrest without warrant for violation 
of, § 5, p. 579, n. 28; § 6, p. 590 
Train, 

Stopping of to execute warrant of arrest, crim¬ 
inal charge, § 15 

Stopping to make arrest under civil process, § 

62 

Tran^ortation of liquor, arrest without warrant § 

5, p. 579, n. 28 
Treatment, 

Person arrested on criminal charge, § 17, p. 619 
Person arrested under civil process, { 67 


Trespass, affidavit for arrest to disclose good cause 
of action, § 51, p. 663 

Trespass on real property, arrest without warrant, 
private persons, § 8, p. 607, n. 12 
Trial, 

Action on poor debtor’s bond, § 81, p. 706 
Eearrest of prisoner escaping from custody aft¬ 
er, § 20 

Trick, privilege from arrest on civil process of de¬ 
fendant decoyed within jurisdiction of court by, 
§ 20, p. 644 

Trover and conversion, arrest in action of, § 25, p. 
635 

Affidavit for arrest to disclose good cause of ac¬ 
tion, § 51, p. 663 

Trucking excessive loads, arrest without warrant, 
§ 6, p. 590 

Undertaking, arrest in civil action, § 60 

Damages recoverable in action on undertaking 
to obtain order of arrest, § 86 
Insufficient undertaking or want of undertaking 
as ground for setting aside order of arrest, 

§ 72, p. 685 

Liability on undertaking to obtain arrest, § 85 
United States marshals, authority to make arrest 
without warrant, § 6, p. 605 
Unknown defendant, designation by description in 
affidavit for arrest in civil action, § 49 
Unlawful arrest not foundation for lawful search and 
seizure, § 18, p. 622 

Unsworn hearsay, arrest without warrant on infor¬ 
mation on, § 6, p. 600, n. 5 
Vacating writ, civil action, §§ 71-74, pp. 683-692 
Vacation, issuance of capias ad respondendum and 
fixing bail in, § 40, n. 93 

Vagi-ants, arrest without warrant, § 6, p. 590 
Value, allegations of in complaint in proceedings 
for arrest, § 56 
Variance, 

Affidavit and writ, civil action, § 59 
Affidavit for arrest and complaint, § 56 
Venue, 

Proceeding for discharge from arrest in civil 
action, § 77, p. 698 

Proceeding to vacate order of arrest in civil 
action, § 73, p. 686 

Verbal proffer of warrant as sufficient to constitute 
arrest, § 1, p. 571 

Verbal request, arrest without warrant on, § 6, p. 
594, n. 69 

Verdict, application to vacate order of arrest made 
after, § 73, p. 687 

Verification, affidavit for arrest in civil action, § 47 
Verified complaint, order of arrest in civil action 
based on, § 55 

Verily believes, averments in affidavit to hold to bail, 

§ 50, n. 71 

View of officer, offense committed in justifying ar¬ 
rest without warrant, § 5, p. 581 
Vile language in presence of officer, arrest without 
warrant, § 6, p. 592 

Violation of privilege from arrest, civil actions, § 31 
Violence, use of in making arrest, criminal charge. 

§ 13, p. 612 ^ ’ 

Violent battery, arrest in action for, § 25, p. 632 
Void process, remedy, § 70 

Voidable order of arrest, effect of setting aside, § 74 
Voluntarily accompanying officer, § 1, p. 572, n. 27 
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Voluntary bond, release of poor debtor, § 80 
Voluntary witness, privilege from arrest, civil ac¬ 
tion, § 29, p. 642 
Waiver, 

Formality of arrest, civil action, § 61 
Objection that notice of hearing on application 
for discharge was not served within time, 
§ 77, p. 699 
Objections to. 

Affidavit for arrest in civil action, § 55 
Illegality of arrest, § 12, p. 610 
Jurisdiction to order arrest in civil actions, 
§ 41 

Writ, civil action, § 59 
Privilege or exemption from arrest, 

Civil actions, § 30 
Criminal charge, § 3 

Provisions of recognizance for relief of poor 
debtor, § 81, p. 705 
Right to arrest in civil action, § 39 
Right to be taken before magistrate, § 17, p. 618 
Warrant, 

Arrest under, criminal charge, § 4, pp. 575-579 
Arrest without, § 5, pp. 579-584 
Civil action, §§ 57-59, pp. 672-677 
Showing on demand, civil process, § 63 
Watchmen, authority to make arrest without war¬ 
rant, § 6, p. 603 
Weapons, 

Taking from person arrested, § 18, p. 623 
Taking of from person arrested, § 18, p. 621, 
n. 96 


Weight of evidence. 

Application to vacate order of arrest in civil 
action, § 73, p. 690 

Proceedings for discharge on common bail, § 77, 
p. 701 

Willful injury, arrest in action to recover for, § 25, 
p. 632, n. 45 

Willfulness, allegation of in affidavit for arrest in 
civil action, § 51, p. 662, n. 2 
Window, breaking of for purpose of making arrest 
under civil process, § 66 
Witnesses, 

Privilege from arrest, 

Civil actions, § 29, p. 642 
Criminal charges, § 3 

Waiver of exemption from arrest, civil actions, 
§ 30 

Wounding of felon to accomplish arrest, § 13, p. 614 
Writ, arrest in civil action, §§ 57-59, pp. 672-677 
Writ of protection against arrest, purpose and effect 
of, § 29, p. 640, n. 60 

Wrong name, arresting person by, criminal charge, 
§ 4, p. 579 
Wrongful arrest. 

Civil actions, §§ 85, 86, pp. 709-712 
Condition preventing action for on vacating or¬ 
der of arrest in civil action, § 73, p. 691 
Wrongful procuring of defendant's presence as ground 
for discharge in civil action, § 76, p. 693 
Wrongfully procuring presence of defendant as 
ground for setting aside order of arrest, § 72, p. 
385 


ARSON 


Abandoned houses not subject of arson, § 9 
Accessory, 

Admissibility of evidence, § 30 
Indictment for being, § 24, p. 742, n. 95 
Liability as, § 15 

Accident, presumption that fire was caused by, § 29 
Accidental burning, instruction on, § 43, n. 80 
Acts of accused, admissibility of evidence in respect 
to, § 34 

Additional insurance, admissibility of evidence of at¬ 
tempt to secure in prosecution for burning with 
intent to defraud insurer, § 35 
Admissibility of evidence, criminal prosecution, §§ 
30-37, pp. 750-759 

Aiding in burning of insured property, § 2 
Alarm clock, setting of causing spark at certain hour 
creating liability as principal, § 15 
Alcohol, pouring upon barrels and boxes as overt 
act, § 13, n. 48 

Alternative averments, indictment or information, § 
16, p. 735 

Apartments, ovmership, indictment or information, § 
24, p. 744 
Attempt, 

Elements of, § 13 

Indictment or information, §§ 18, 27 
Jury question, § 42 
Punishment for, § 45, n, 13 
Sufficiency of evidence to establish, § 38, p. 759 
Bam, 

Burning of as constituting arson, § 6, p. 725 
Description of in indictment or information, § 
Barrack, defined, § 6, p. 728, n. 71 

6 C.J.S.-0« 


Blackstone’s definition, § 1, n. 1 
Bloodhounds, conduct of in seeking out accused as 
sufficient to establish corpus delicti, § 38, p. 762 
Brewery, burning of as arson, § 6, p. 726 
Brick building, allegation in respect to in indict¬ 
ment or information, § 20 
Bridges as subject of arson, § 6, p. 727 
Building, defined, § 6, p. 725 
Burden of proof, criminal prosecution, § 29 
Burning, 

Indictment or information, § 19 
Instruction on, § 43 
Jury question, § 42 

Necessity of in order to constitute attempt, § 13 
Necessity of to constitute offense, § 4 
Proof of in prosecution, § 28, p. 746 
Business buildings, burning of as constituting arson, 
§ 6, p. 726 

Candle, lighting of in midst of paper soaked in oil 
as attempt, § 13, n. 49 
Capital offense, punishment as for, § 45 
Car tracks, evidence of as sufficient to sustain con¬ 
viction, § 38, p. 764, n. 98 
Certainty, 

Indictment or information, § 16, p. 735 
Ownership to be alleged with, § 24, p. 743 
Proof of corpus delicti with particular, § 38, p. 
762 

Character of building, jury question, § 42 
Character of property as respects offense, § 6, pp. 
724-728 

Charring of material constituting offense, § 4 
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Christian names, variance between allegations and 
proof, § 2S, p. 74S, n. ST 
Ghnrch, burning of as arson, § 6, p. 727 
Circumstantial evidence, 

Conviction on, § 38, p. 759 
Motive established by, § 89 

Clearness, proof of corpus delicti with particular, § 
38, p. 762 
Clerical error, 

I>ate in indictment or information, effect of, § 25 
Indictment or information not vitiated by, § 19 
Combustible, instruction defining, § 43, n. 60 
Commercial buildings, burning of as constituting 
arson, § 6, p. 726 

Common law, nature of offense at, § 2 
Comi)etent evidence, admissibility in criminal prose¬ 
cution, § 30 

Complicity, sufficiency of evidence to establish, § 38, 
p. 762 

Confession, preliminary testimony tending to show 
coi-pus delicti preceding, § 41 
Confinement, place of on conviction of arson, § 45 
Conformity, verdict to indictment, § 44 
Conjunctive averments, indictment or information, 
§16, p. 735; §20 

Connecting accused with offense, burden of prov¬ 
ing, § 29 

Consent of owner, presumption that fire was with, 
§ 29 

Consenting to burning of insured property, § 2 
Conspirator, liability, § 15 

Construction, instructions in criminal prosecution, § 
43 

Consumption of property, necessity of specifically al¬ 
leging in indictment or information, § 19 
Contents of building, indictment or information, § 21 
Converted houses not subject of arson, § 9 
Corncrib, burning of as constituting arson, § 6, pp. 

725, 726 
Corporations, 

Ownership by corporation of property burned, 
necessity of alleging fact of incorporation, 
§ 24, p. 743 

Variance between allegations and proof in pros¬ 
ecution for burning property of, § 2S, p. 74S 
Corpus delicti, § 1, n. 1 

Admissibility of evidence in respect to, § 30 
Burden of proving, § 29 
Jury question, § 42 

Sufficiency of evidence to establish, § 38, p. 761 
Cost price, admissibility of evidence in respect to in 
prosecution for burning with intent to defraud 
insurer, § 31, p. 754 

Cotton houses, burning of as constituting offense, § 
6, p. 726 

Counseling burning of insured property, § 2 
Courthouse as subject of arson, § 6, p, 727 
Criminal agency, proof of corpus delicti, § 29, n. 1 
Cumulative evidence, exclusion of in criminal pros¬ 
ecution, § 30 
Curtilage, 

Defined, § 6, p. 725 

Description of buildings within in indictment or 
information, § 20 

Date, indictment or information, necessity of aver¬ 
ring, § 25 

Daytime, indictment or information, averments in 
respect to, § 25 


Death, 

Burning of dwelling with intent to produce, § 3 
Punishment for arson producing, § 45 
Death penalty, commutation of, § 45 
Defenses, 

Fire not occurring in manner planned, § 14 
Instructions on, § 43 

Definiteness, indictment or information, § 16, p. 735 
Definitions, § 1 

Dwelling house, § 6, p. 724 
Outhouse, § 6, p. 727, n. 48 
Defraud, burning with intent, § 2 

Allegations in indictment or information. 

Intent, § 16, p. 736; § 18 
Ownership, § 24, p. 744 
Sufficiency of evidence, § 38, p. 759 
Degrees, § 12 

Conviction and sentence for lesser offense, § 45 
Designation of in verdict, § 44 
Indictment or information, allegation of facts 
relating to, § 26 
Instruction as to, § 43 
Description, 

Admissibility of evidence pertaining to, § 32 
Proof of in prosecution, § 28, p. 746 
Description of property, indictment or information, 
§ 20 

Designation of offense, indictment or information, § 
16, p. 735 

Discoloration of building insufficient to constitute 
offense, § 4 

Discretion, order of proof in prosecution for offense, 
§41 

Disjunctive avermentsi, indictment or information, 
§ 20 

Dwelling house, 

Defined, § 6, p. 724 

Necessity of alleging that building burned was, 
§ 20 

Dynamite, placing in theater lobby as attempt, § 13, 
n. 50 

Elements of offense in general, § 2 
Escape, burning jail in order to effect, § 3 
Evidence, 

Admissibility, § 30, p. 750 

Under pleading, § 28, p. 746 
Circumstantial evidence, § 38, p. 762, n. 87 
Corpus delicti, § 38, p. 761 
Criminal prosecution, §§ 30-44, pp. 750-770 
Description, possession, or ownership of property, 

§ 32 

Identity, presence and acts of accused, § 35 
Incriminating circumstances, § 35 
Insurance, § 40 

Intent, malice and motive, § 31, p. 752; § 39 
Matters of defense, § 36 
Order of introduction at trial, § 41 
Ownership, § 40 

Presumptions and burden of proof, § 29, p. 749 

Rebuttal, § 37 

Res gestae, § 30, p. 751 

Threats, preparations and previous attempts, § 
33, p. 754 

Tracks, § 34, p. 757, n. 28; § 38, p. 764, n. 98 
Weight and sufficiency, criminal prosecution, §§ 
38-40, pp. 759-766 

Excelsior, strewing upon barrels and boxes as overt 
act, § 13, n. 48 
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Explanation of incriminating evidence, admissibility 
of evidence, § 36 

Explosion of building punishable as arson, § 1 
Field included within curtilage, § 6, p. 725 
Financial embarrassment, admissibility of evidence 
in respect to in prosecution for burning with 
intent to defraud insurer, § 31, p. 753 
First degree, willful burning of dwelling with intent 
to produce death, § 3 

Fishing shack, burning of as constituting offense, § 6, 
p. 727 

Flame, necessity of to constitute offense, § 4 
Fodder crib not within curtilage, § 6, p. 725, n. 97 
Footprints, identification of as sufiicient evidence of 
presence of accused, § 38, p. 763 
Force and arms, necessity of alleging in indictment 
or information, § 16, p. 735 

Frame building, allegation in respect to in indictment 
or information, § 20 

Fraudulent purpose, necessity of specifying in indict¬ 
ment or information, § 18 

Freight car, burning of as constituting offense, § 6, 
p. 726 

Garage, burning of as constituting arson, § 6, p. 726 
Garden included within curtilage, § 6, p. 725 
Gasoline, pouring upon barrels and boxes as overt 
act, § 13, n. 48 

General issue, evidence admissible under in crim¬ 
inal prosecution, § 28, p. 746 
General verdict upon two or more counts based on 
same burning, § 44 

Ginhouse, burning of as constituting arson, § 6, p. 726 
Gunpowder, explosion of house by means of as 
arson, § 1, n. 7 

High insurance rate, admissibility of evidence in 
respect to in prosecution for burning with intent 
to defraud insurer, § 31, p. 753, n. 71 
House as used in common-law definition of arson, § 
7, p. 724 

Husband or wife. 

Burning of house of other, § 10, p. 732 
Ownership, § 10, p. 732 
Identity, 

Admissibility of evidence in respect to, § 34 
Circumstantial evidence establishing, § 38, p. 
762 

Jury question, § 42 
Proof of in prosecution, § 28, p. 746 
Variance between pleading and proof, § 28, p. 747 
Ignition, actual of any part of building constituting 
offense, § 4 

Imprisonment, reduction of penalty to, § 45 
Incendiary origin, burden of proof, § 29, n. 1 
Incriminating circumstances, admissibility of evi¬ 
dence tending to establish, § 35 
Indictment or information, §§ 16-28, pp. 735-748 
Alternative and conjunctive averments, § 16, p. 
735 

Attempts, § 18, p. 738; § 27 
Burning or setting fire, § 19 
Contents of building, § 21 
Degrees, § 26 

Description of property, § 20, p. 739 
Forcing armsi, § 16, p. 735 
Intent, § 18, p. 737 
Intent to defraud, § 16, p. 736 

Allegation of ownership, § 24, p. 744 
Issues, proof and variance, § 28 


Indictment or information—Continued, 

Language of statute, 

Degrees, § 26, p. 745, m 48 
Statutory for, § 17 
Malice, § 18, p. 737 
Negativing exceptions, § 16, p. 735 
Occupancy of building, § 23 
Ownership of property, § 24 
Possession of property, § 24 
Public structures, ownership, § 24, p. 743 
Surplusage, § 16, p. 736 

Averments as to ownership of property, § 24, 
p. 743 
Time, § 25 

Value of property, § 22 
Videlicit, § 16, p. 736 
Instructions, criminal prosecution, § 43 
Instrument employed, attempt, immateriality, § 13 
Insurance, 

Admissibility of evidence showing accused held 
policy of, § 31, p. 752 

Procurance of by accused owning interest in 
property as evidence of motive, § 39 
Insured property, 

Evidence admissible in prosecution for burning, 
§ 30 

Instruction on burning of, § 43, n. 61 
Variance between allegations and proof in pros¬ 
ecution for burning, § 28, p. 748 

Insurer, 

Burning with intent to defraud, § 2 
Indictment or information, § 20 
Proof, § 28, p. 747 
Element of intent to defraud, § 3 
Intent to defraud, 

Admissibility of evidence in prosecution for 
burning with, § 31, p. 753 
Allegations in respect to, § 16, p. 736 
Burden of proof in prosecution, § 29 

Intent, 

Admissibility of evidence tending to prove, § 31, 
p. 752 

Burden of proving, § 29 
Defraud, burning with intent to defraud, § 2 
Allegations in indictment or information, 
Intent, § 16, p. 736; § 18 
Ownership, § 24, p. 744 
Sufficiency of evidence, § 38, p. 759 
Indictment or information to allege, § 16, p. 736; 
§ 18 

Instruction on, § 43 
Jury question, § 42 
Necessity to constitute arson, § 3 
Proof of in prosecution, § 28, p. 747 
Sufficiency of evidence, § 38, p. 759; § 39 
Intoxication, sufficiency of evidence to establish set¬ 
ting of fire while voluntarily intoxicated, § 38, p. 
762, n, 85 

Inventory, admissibility in prosecution for burning 
with intent to defraud insurer, § 32 
Issues, criminal prosecution, § 28, p. 746 
Jail, 

Description of in indictment or information, § 24, 
p. 744 

Dwelling within meaning of arson statute, § 6, 
p, 727 

Setting fire to for purpose of effecting escape, § 3 
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Joint ownership, variance between allegations and 
proof, § 28, p. 748 

Jury questions, criminal prosecution, § 42 
Knowledge, human occupancy, necessity to constitute 
arson in first degree, § 9 

Ku Klux Klan, admissibility of evidence as to mem¬ 
bership in, § 31, p. 752, ru 47 
Landlord, burning of house while in possession of 
tenant, § 10, p. 732 
Language of statute, 

Indictment alleging crime in, § 26, n. 48 
Indictment or information charging offense in, 
§ 17 

Lesser offense, conviction and sentence for, § 45 
Lighted candle, placing among papers soaked in oil 
as attempt, § 13, n. 49 

Location of property, indictment or information to 
show, § 20 

Lodging houses, ownership, indictment or informa¬ 
tion, § 24, p. 744 
Lord Coke's definition, § 1, n. 1 
Maiming, punishment for arson producing, § 45 
Malice, 

Admissibility of evidence tending to prove, § 31, 
p. 652 

Burden of proving, criminal prosecution, § 29 

Existence of, § 3 

Indictment or information for, 

Arson, § 18 

Attempt to commit arson, § 27 
Instruction on, § 43 
Presumptions, § 29 

SufSciency of evidence, § 38, p. 759; § 39 
Manner of setting fire, necessity of alleging, § 19 
Matters of defense, 

Admissibility of evidence tending to establish, 
§ 36 

Incorporation in instructions, § 43 
Maximum sentence, § 45 

Means employed, immateriality in case of actual 
burning, § 5 

Means of setting fire, proof of in prosecution, § 28, p. 
746, n. 58 

Meeting house, subject of arson, § 6, p. 727 
Method employed, immateriality in case of actual 
burning, § 5 

Mill, burning of as constituting arson, § 6, p. 726 
Misdemeanor, attempt to commit arson indictable 
as, § 13 
Motive, 

Admissibility of evidence tending to prove, § 31, 
p. 752 

Burden of proof, § 29 
Essential element, § 3 
Instruction on, § 43, n, 61 
Jury question, § 42 
Rebuttal evidence in respect to, § 37 
Sufficiency of evidence in respect to, § 39 
Name of owner, indictment or information, § 24, 
p. 743 

Natural causes, presumption that fire was result of, 

§ 29 

Nature of offense, § 2 

Negativing exceptions, indictment or information, § 
16, p. 735 
Nighttime, 

Degree dependent on whether crime was com¬ 
mitted in, § 12 


Nighttime—Continued, 

Indictment or information, averments in respect 
to, § 25 

Occupants and occupancy, 

Admissibility of evidence in respect to occupan¬ 
cy, § 32 

Burden of proof as to occupancy, § 29 
Burning by occupant, § 10, p. 731 
Indictment or information, 

Necessity of alleging occupancy, § 23 
Occupant as owner, § 24, p. 744 
Materiality of occupancy, § 9 
Owner, occupant as, § 10, p. 731 

Indictment or information in case of, § 24, 
p. 744 

Sufficiency of evidence to establish occupancy, § 
40 

Variance between allegations and proof, § 28, 
p. 748 

Offenses and responsibility therefor, §§ 1-15, pp. 718- 
735 

Office building, burning of as constituting arson, § 6, 
p. 726 

Order of proof, prosecution for offense, § 41 
Other crimes, burning house while committing, § 3 
Other fires, admissibility of evidence, § 30 

Intent, evidence tending to establish, § 31, p. 752 
Outhouses, 

Allegation in respect to in indictment or infor¬ 
mation, § 20, n. 47 

Burning of as constituting arson, § 6, p. 725 
Dwelling house including, § 6, p. 727 
Overinsurance, 

Evidence of as sufficient to warrant conviction, 
§ 39 

Rebuttal evidence in respect to, § 37 
Overt act, necessity of alleging in indictment for 
attempt, § 27 

Owner in possession, burning of building by, § 10, 
p. 730 

Owner not in possession, burning by, § 10, p. 732 
Ownership, 

Admissibility of evidence pertaining to, § 32 
Indictment or information, allegations in respect 
to, § 24, pp. 742-745 
Instruction on, § 43 
Jury question, § 42 
Proof of in prosecution, § 28, p. 747 
Sufficiency of evidence to establish, § 40 
Ownership of property, materiality, § 10, pp. 730- 
732 

Part owner, tenant in possession as, § 10, p. 732 
Partial occupancy giving building requisite char¬ 
acter of house subject of arson, § 9 
Partial repeal of statute not rendering indictment 
improper, § 16, p. 735 
Particular intent, necessity of, § 3 
Particular interest of occupant, necessity of setting 
out in indictment or information, § 24, p. 744 
Particular structure, necessity of alleging intent to 
destroy, § 18 

Pecuniary condition, admissibility of evidence in re¬ 
spect to in prosecution for burning with intent 
to defraud insurer, § 31, p. 753 
Personal property, burning of as arson, $ 6, p. 728 
Persons liable, § 15 

Pleadings, evidence admissible under in criminal 
prosecution, § 28, p. 746 
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Possession, 

Admissibility of evidence pertaining to, § 32 
Indictment or information, allegations in re¬ 
spect to, § 24, pp. 742-745 

Possession of property, materiality, § 10, pp. 730- 
732 

Possible owners, separate counts in indictment in 
case of, § 24, p. 743 

Preparations, admissibility of evidence in respect 
to in prosecution for arson, § 33 
Presence of accused, admissibility of evidence in re¬ 
spect to, § 34 

Presence of person in building as essential ingredi¬ 
ent of crime, § 9 
Presumptions, 

Criminal prosecution, § 29 
Instructions as to, § 43 

Previous attempts, admissibility of evidence in re¬ 
spect to, § 33 

Principal, liability as, § 15 

Prior relations, admissibility of evidence in respect 
to to prove motive or malice, § 33 
Prison as dwelling within meaning of arson statute, 
§ 6, p. 727 

Private structures, ownership, allegation of in in¬ 
dictment or information, § 24, p. 742 
Procuring another to burn house, owner’s liability, 
§ 15 

Procuring the burning of insured property, § 2 
Proof, prosecution, allegations to be proved as laid, 
§ 28, p. 746 

Prosecution of offense, §§ 16-45, pp. 735-771 
Province of jury, instruction invading, § 43 
Proximity of accused, admissibility of evidence show¬ 
ing, § 34, n. 27 

Public buildings or structures, burning of as arson, 
§ 6, p. 727 

Public structures, ownership, indictment or infor¬ 
mation, § 24, p, 743 
Punishment on conviction, § 45 
Purpose of building, allegation in respect to in 
indictment or information, § 20 
^Juasi-public property, ownership, necessity of al¬ 
leging in indictment or information, § 24, p. 
743 

Questions of law, criminal prosecution, § 42 
Railway viaduct or trestle as subject of arson, § 6, 
p. 727 

Rebuttal, admissibility of evidence in, § 37 
Relevant evidence, admissiOility in criminal pros¬ 
ecution, § 30 

Replacement costs, admissibility of evidence in re¬ 
spect to in prosecution for burning with intent 
to defraud insurer, § 31, p. 754 
Reputation, admissibility of evidence of for purpose 
of establishing financial condition in prosecution 
for burning with intent to defraud insurer, § 31, 
p. 754 

Res gestae, evidence admissible as, § 30 
Responsiveness, verdict in criminal prosecution, § 44 
Reversioner, burning of house while in possession 
of tenant, § 10, p. 732 

Sawmill, burning of as arson, § 6, p. 726, n. 30 
Schoolhouse, 

Burning of as arson, § 6, p. 728 
Variance between allegations and proof in re¬ 
spect to ownership, § 28, p. 748, n. 83 


Scordiing of building as insufficient to constitute 
offense, § 4 

Second degree arson, motive not element of crime, 
§ 3, n. 58 

Security of habitation, arson as offense against, § 2 
Sentence, offense of burning divided into grades or 
degrees!, § 45 

Separate apartments, description in indictment or 
information, § 20 
Setting fire. 

As offense, § 4 

Indictment or information, § 19 
Sufficiency of evidence to establish, § 38, p. 761, 
n. 72 

Several persons or families, effect of occupation by, 

§ 9 

Ship as subject of arson, § 6, p. 728 
Shop, burning of as constituting arson, § 6, p. 726 
Situation of property, materiality, § 8 
Sleeping apartments, occasional occupation of build¬ 
ings as such, § 9 

Smoking of building insufficient to constitute offense, 
§4 

Specific designation of offense, indictment or infor¬ 
mation, § 16, p. 735 

Spouse, burning property of, § 10, p. 732 
Stables, burning of as constituting arson, § 6, p. 726 
Statutory forms, indictments or informations, § 17 
Stolen goods, possession of as sufficient to sustain 
arson conviction, § 38, p. 763 
Store, burning of as constituting arson, § 6, p. 726 
Storehouse, burning of as arson, § 6, p. 726 
Sugarhouse, burning of as arson, § 6, p. 726 
Surplusage in indictment or information, § 16, p. 
736; §19 

Unnecessary averment as to ownership of prop¬ 
erty, § 24, p. 743 

Suspension of sentence, accomplice to arson, § 45, 
n. 13 

Temporary absence of occupants not taking away 
character as dwelling house, § 9 
Tenant, burning by, § 10, p. 731 
Theater lobby, term house as used in statute defin¬ 
ing arson including, § 6, p. 726 
Threats, 

Admissibility of evidence in respect to, § S3 
Evidence of as sufficient to justify conviction, 
§ 38, p. 764 

Time, indictment or information, averments in re¬ 
spect to, § 25 

Time of burning, materiality, § 11 
Time of fire. 

Jury question, § 42 

Necessity of occupation of building at, § 9 
Tracks, 

Admissibility of evidence showing similarity as 
tending to prove presence of accused, § 34 
Identification of as sufficient evidence of pres¬ 
ence of accused, § 38, p. 763 

Trial, 

Criminal prosecution, §§ 41-44, pp. 766-770 
Instructions, § 43 

Order of introduction of proof, § 41 
Questions of law and fact, § 42 
Verdict and findings, § 44 

Uncertainty, allegations in indictment in respect to 
location of building, § 20 
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Unfinished strnctures, burning of as arson, J 6, 
p. 72S 

Unfitness for habitation as respects offense, § 9 
Uninhabited dwelling house within meaning of stat¬ 
ute making burning illegal, § 6, p. 725 
Use of building, allegation in respect to in indict¬ 
ment or information, § 20 

Use of property, degree of offense based upon, § 12 
Vacant houses as subject of arson, § 9 
Value, indictment or information, necessity of allei 
ing in, § 22 
Value of property, 

Degree of offense based upon, § 12 
Materiality, § 7 

Variance, allegations and proof, § 28, p. 747 
Venue, 

Burden of proof, § 29 

Proof of in prosecution for arson, § 28, p. 746 
Statement of in indictment or information, § 20 
Sufficiency of evidence as to, § 38, p. 762 


Verdict, criminal prosecution, § 44 
Vessels as subject of arson, § 6, p. 728 
Videlicet, matters laid under, § 16, p. 736 
Wantonly implying criminal intent, § 3 
Warehouse, burning of as constituting arson, § 6, 
p. 726 

Watcher guilty as principal, § 15, n. 65 
Weight and sufficiency of evidence, criminal prose¬ 
cution, §§ 38-40, pp. 759-766 
Willful and malicious burning of dwelling or out' 
house, arson defined as, § 1 
Willfulness, 

Instruction on, § 43 
Necessity of, § 3 
Presumption in respect to, § 29 
Sufficiency of evidence, § 38, p. 759 
Words of ownership, indictment or information, § 24, 
p. 743 

Yard included within curtilage, § 6, p. 725 
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Abandoned heart, indictment to allege circumstances 
showing, § 110, p. 968 
Abandonment of. 

Difficulty, instruction on, criminal prosecution, § 
128, p. 1011 

Intent as respects criminal assault, § 63 
Abettors, 

Civil liability, § 27 
Criminal responsibility, § 101 
Instructions as to, civil action, § 49, p. 883, n. 6 
Instructions as to liability, criminal prosecution, 
§ 128, p. 1003 

Jui*y question, criminal prosecution, § 127, p. 998 
Sufficiency of evidence to sustain conviction as, 
§ 124, p. 991, n. 31 

Ability to execute threat, essential element, civil, § 6 
Ability to pay, 

Consideration in determining amount of dam¬ 
ages, civil action, § 56, p. 906 
Instruction on, civil action, § 49, p. 890 
Ability to use weapons, admissibility of evidence, civ¬ 
il action, § 40, p. 857, n. 27 

Abuse of authority, burden of proof, civil action, 
§ 38, p. 852 

Abuse of process, civil liability of officer, § 23, p. 
827, n. 72 

Abuses, admissibility of evidence of to establish 
aggression, civil action, § 45 
Abusive language. 

Burden of proof, criminal prosecution, § 114, p. 
975, n. 19 

Damages recoverable for, civil action, § 54, p. 899, 
n. 56 

Defense, criminal prosecution, § 91 
Instruction in respect to, criminal prosecution, 

§ 128, p. 1011 

Instruction on, civil action, § 49, p. 884, n. 12 
Jury question as to justification for assault, crim¬ 
inal prosecution, § 127, p. 998 
Abusive words, criminal assault, § 62 
Awessory, sufficiency of evidence to justify convic¬ 
tion as, § 124, p, 991, n. 34 

Accessory before fact, criminal responsibility, J 101, 
n. 73 


Accident, 

Criminal responsibility, § 87 
Defense in civil action, § 14 
Pleading, civil action, § 36, p. 841 
Accidental hurt not amounting to battery, civil, § 9 
Accidental shooting, assault with deadly weapon 
in case of, § 77, p. 933 

Accomplice, conviction on testimony of, criminal 
prosecution, § 124, p. 992 

Accusation, arrest without informing of, civil lia¬ 
bility, § 23, p. 825, n. 49 
Acid, intent, § 70, p. 923, n. 94 
Action, civil, §§ '28-56, pp. 832-912 
Acts constituting offense, indictment or information, 
§ no, pp. 963-969 

Acts of persons present, admissibility of evidence in 
respect to, criminal prosecution, § 117, p. 981 
Actual ability to effect intent, criminal assault, § 64 
Actual contact, indictment charging battery, $ 110, 
p. 964 

Actual damage, prerequisite to award of exemplary 
damages, civil action, § 55, p. 905 
Actual injury, necessity of awaiting as respects self' 
defense in criminal prosecution, § 92, p. 945 
Ad damnum clause, declaration in civil action, § 35^ 
p. 838 

Additional defenses, pleas setting up in civil action, 
striking out, § 36, p. 841 

Additional fare, ejection of passenger refusing to 
pay, criminal responsibility, § 97, p. 955, n. 20 
Admissibility of evidence. 

Civil actions, § 39-45, pp. 854-873 
Criminal prosecution, §§ 115-123, pp. 975-990 
Adultery with accused’s wife, provocation as de¬ 
fense in criminal prosecution, § 91 
Advice of counsel. 

Defense in. 

Civil action, § 15 
Criminal prosecution, § 88 
Affidavit, prosecution by, § 103 
Affirmative defense, burden of proving, criminali 
prosecution, § 114, p. 975 

Affray, criminal assault distinguished from, § 57 
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Admissibility of evidence, 

Civil action, § 39, p. 854, n. 3 
Criminal prosecution, § 115, p. 976, n. 31 
Aggravated assault on aged person, § 83 
Jury question, criminal prosecution, § 127, p. 998 
Agent, 

Civil liability for unnecessary violence of, § 27 
Protection of principal’s property, civil liability, 

§ 20, p. 822 

Aggravated assault, 

Attempt to commit, § 85 
Criminal, §§ 73-84, pp. 925-940 
Intent, sufficiency of allegations in respect to, 
§ 106, n. 99 

Self-defense as justification for, § 92, p. 944 
Sufficiency of evidence to sustain conviction for, 
§ 125, p. 992 
Aggi-a'^ation, 

Admissibility of evidence, 

Civil action. 

Aggravating circumstances to enhance 
damages, § 43 

Aggravating conduct in mitigation of 
damages, § 44, p. 869 

Aggravation of previous injury, § 42, p. 
865 

Character of defendant, civil action in 
aggravation of damages, § 41, p. 861 
Matters of aggravation in criminal prosecu¬ 
tion, § 115, p. 977 

Allegations in respect to aggravation of existing 
ailment, civil action, § 35, p. 840 
Consideration in determining damages, civil ac¬ 
tion, § 54, p. 898 

Indictment or information charging matters of, 
§ 111 

Instruction as to recovery for, civil action, § 49, 
p. 892 

Instruction giving undue prominence to matters 
of, civil action, § 49, p, 890 
Matters of affecting only amount of damages, 
civil action, § 56, p. 906 

Matters of shown only in accord with pleading, 
civil action, § 37, p. 849 

Pleading matters of specially, civil action, § 35, 
p. 838 

Proof of as laid in indictment or information, 
§ 113, p. 971 

Traverse of circumstances of, civil action, § 36, 
p. 841 

Verdict, criminal prosecution, § 129, p. 1012 
/Aggression, 

Admissibility of evidence to establish, civil ac¬ 
tion, § 45 

Instruction on, civil action, § 49, p. 885 
Jury question. 

Civil action, § 48, p. 877 
Criminal prosecution, § 127, p. 998 
Protection of property against, civil liability, § 
20, p. 816 
Self-defense by. 

Civil liability, § 18, p. 814 
Criminal prosecution, § 92, p. 947, n. 95 
Sufficiency of evidence, civil action, § 46, p. 874 
Aggressive attitude, admissibility of evidence, civil 
action, § 40, p. 857, n. 27 


Aiders and abettors, 

Civil liability, § 27 
Criminal responsibility, § 101 
Evidence, § 124, p. 991, n. 31 
Instructions as to liability, 

Civil action, § 49, p. 883, n. 6 
Criminal prosecution, § 128, p. 1003 
Jury question, criminal prosecution, § 127, p. 998 
Naming of in indictment or information, § 108 
Sufficiency of evidence to sustain conviction as, 
§ 124, p. 991, n. 31 

Aiding, admissibility of evidence, civil action, § 40, 
p. 856 

Aiming in direction of another, criminal assault, § 
62 

Alarm, 

Unlawful intent to as criminal assault, § 63 
Use of dangerous weapon with intent to, § 77, 
p. 933 

Alibi, instruction on proof of, civil action, § 49, p. 
893, n. 89 

Alternative allegations, indictment or information, 
instrument or means used, § 110, p. 966 
Ambiguity, verdict, criminal prosecution, § 129, p. 
1012 

Amendments, 

Indictment or information, § 110, p. 969 
Informal verdict, civil action, § 50 
Pleadings, civil action, § 36, p. 845 
Sentence, criminal prosecution, § 130, p. 1014 
Verdict, criminal prosecution, § 129, p. 1013 
Amount, damages in civil action, § 56, pp. 905-912 
Anger, 

Advancing in as constituting assault, civil, § 6, 
n. 42 

Defense in civil action, § 25 
Essential element of actionable battery, civil, 
§ 10 

Answer, civil action, § 36, pp. 840-846 
Antecedent circumstances, admissibility of evidence 
in respect to, criminal prosecution, § 117, p. 982 
Antecedent threats, admissibility of evidence as to, 
criminal prosecution, § 122, p. 988 
Apparent ability, criminal assault, § 64 
Apparent danger, self-defense in criminal prosecu¬ 
tion in case of, § 92, p. 945 
Apparent present ability to execute threat as suf¬ 
ficient to constitute assault, civil, § 6 
Appearance of danger. 

Instruction in respect to, criminal prosecution, 

§ 128, p. 1011 

Self-defense, civil liability, § 18, p. 811, n. 28 
Apology, offer of as defense in civil action, § 25 
Apportionment, damages, civil action, § 50 
Apprehension, 

Admissibility of evidence as to, criminal prose¬ 
cution, § 122, p. 987 
Criminal assr.filt, § 61 

Instruction on nature and extent of, civil action, 
§ 49, p. 885 

Self-defense in criminal prosecution requiring. 
§ 92, p. 944 

Apprehension of injury. 

Criminal assault, § 65 
Force causing as assault, civil, § 5 
Self-defense in civil action, § 18, p. 810 
Approval, criminal responsibility because of, § 101 
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Argumentative instructions, criminal prosecution, § 

128, p. 1000 

Army officers, force used in maintaining discipline, 
civil liability, § 23, p. 827 
Arrest, 

Force used in making, criminal responsibility, § 
97, p. 955 

Force used in subduing prisoner, civil liability, 
§ 23, p. 825 

Justification for assault in resisting, criminal 
prosecution, § 92, p. 949 

Justification for force in resisting, civil liabil¬ 
ity, § 18, p. 814 

Arrest without opportunity for bond, admissibility 
of evidence on question of exemplary damages, 
civil action, § 43, n. 43 

Arrest without warrant, instruction on right of 
officer, criminal prosecution, § 128, p. 1010 
Arresting officers, self-defense by, civil liability, § 
18, p. 815 

Association members, individual’s civil liability, § 27, 
n. 1 

Assumptions in instructions, 

Givil actions, § 49, pp, 881, n. 84, 882 
Criminal prosecution, § 128, p. 1001 
Atrocious assault, sufficiency of evidence to sustain 
conviction for, § 125, p. 992 
Attempt, 

Aggravated assault with deadly weapon, § 77, 
p. 931 

Criminal, § 85 

Indictment or information, § 112 
Instruction as to necessity for, criminal prose¬ 
cution, § 128, p. 1004 

Necessity of proving, criminal prosecution, § 124, 
p. 991 

Necessity to constitute assault, 

Givil assault, § 3 
Criminal assault, § 61 

Violence, attempt to do violence as essential 
element of civil assault, § 3 
Attorney’s fees, recovery of in civil action, § 54, 
p. 901, n. 72 
Authority, 

Force used in exercise of, 

Civil liability, § 23, pp. 824-829 
Criminal responsibility, § 97, pp. 954^958 
Instruction on rights of officer in exercise of, 
criminal prosecution, § 128, p. 1009 
Automobiles, 

Aggravated assault, allegation of intent, $ 106, 
p. 961, n. 99 

Dangerous weapon, § 77, p. 934, n. 97 
Driving into crowd, § 70, p. 923, n. 98 
Driving on wrong side of road, § 62, p. 918, n. 12 
Evidence of accidental shooting in making ar¬ 
rest for drunken driving, § 46, p. 875, n. 33 
Evidence of conspiracy to assault officers, § 124, 
p. 991, n. 34 

Excessive speed, § 62, p. 918, n. 12 
Firing at by officer to make arrest, § 23, p. 825, 
n. 43 

Firing at car to arrest drunken driver, § 23, p. 
826, n. 56 

Forcing woman into seat, infliction of disgrace, § 
78, p. 936, n. 24 

Inadvertent injury, § 70, p. 923, n. 98 
Mistake of plaintiff as robber, § 8, p. 801, n. 45 


Automobiles—Continued, 

Shooting at policemen, instruction, § 128, p. 1007, 
n. 93 

Shooting at tires. 

Assault with deadly weapon, § 77, p. 932, 
n. 47 

Instructions, § 49, p. 886, n. 34 
Justification as question for jury, § 127, p. 
908, n. 99 

Shooting at wheels, intent to injure, § 63, p. 919,. 
n. 28 

Starting, § 10, p. 804, n. 80 
Striking person with as criminal battery, § 70 
Unlawful search, self-defense, § 92, p. 948, n. 17 
Avoidance of conflict, instruction on, criminal pros¬ 
ecution, § 128, p. 1009, n. 10 
Ax, deadly weapon, § 77, p. 934 
Bad reputation, admissibility of evidence in respect 
to, civil action, § 41, p. 861 
Bar, plea in, civil action, § 36, p. 841 
Barrel stave, deadly weapon, § 77, p. 934 
Battery, 

Admission of in plea of justification, civil ac¬ 
tion, § 36, p. 842 
Aggravated assault, § 73 
Civil liability for, §§ 8-12, pp. 801-805 
Criminal battery, § 70 
Defined, § 1 

Evidence regarding inadmissible under declara¬ 
tion charging assault, civil action, § 37, p. 
848 

Indictment or information charging assault, ne¬ 
cessity of alleging, § 110, p. 964 
Instruction on assault not to include definition 
of, civil action, § 49, p. 882 
Necessity in order to constitute assault with 
deadly weapon, § 77, p. 933 

Belief not supplying necessity of intent as respects 
criminal assault, § 63 

Bicycle, civil liability for riding against pedestrian,. 
§ 10, n. 83 

Bill of particulars, civil action, § 35, p. 836 
Billy, 

Civil liability of peace officer striking man with^ 
§ 23, p. 825, n. 45 

Information charging assault with as sufficient¬ 
ly charging assault with dangerous weapon,. 
§ 110, p. 967, n. 98 
Blackjack, 

Deadly weapon, § 77, p. 934 
Instruction as being deadly weapon, criminal 
prosecution, § 128, p. 1001, n. 34 
Blacksmith’s tongs, deadly weapon, § 77, p. 934 
Blank, indictment or information, name of person 
assaulted, § 109 

Blows, admissibility of evidence of to establish ag¬ 
gression, civil action, § 45 

Boarder, ejection of, civil liability, § 20, p. 821, n. 15 
Bodily harm, apprehension of necessary to support 
plea of self-defense in criminal prosecution, § 92, 
p. 944 

Bodily injury, inflicting of serious or grievous con¬ 
stituting aggravated assault, § 79, p. 936 
Bodily pain, necessity for indecent assault to ^ 
be regarded as aggravated, § 75 
Body, injury to as assault, civil, § 5 
Bottle, 

Deadly weapon, $ 77, p. 934 
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Bottle—Continued, 

Striking with as assault with intent to inflict 
bodily harm, § 79, p. 937 

Breach of peace, commission of in recapturing prop¬ 
erty, civil liability, § 21 
Brick, deadly weapon, § 77, p. 934 
Brickbat, assault with intent to inflict bodily harm, 
§ 79, p. 937 

Broken jaw, amount awarded for, civil action, § 56, 
p. 908, 11. 37 

Broken nose, amount awarded for, civil action, § 56, 
p. 908, n. 37 
Brother, 

Defense of. 

Civil liability, § 19 
Criminal responsibility, § 93 
Bullet wound, amount awarded for, civil action, § 56, 
p. 908, n. 37 
Burden of proof. 

Civil action, § 38, p. 852 
Criminal prosecution, § 114, p. 974 
Instructions as to, civil action, § 49, p. 892 
Business. 

Damages for sacrifice of, civil action, § 54, p. 
897, n. 39 

Instruction on damage to, civil action, § 49, p. 
890, n. 64 
Bystanders, 

Admissibility of evidence as to statements or 
conduct of, criminal prosecution, § 117, p. 
981 

Assisting oflicer in making arrest, criminal re¬ 
sponsibility, § 97, p. 956 

Evidence of encouragement of assault, § 117, p. 
981, n. 9 

Uancerous condition, instruction as to responsibility 
for, civil action, § 49, p. 888, n. 49 
Caption, place of assault designated in, civil action, 
§ 35, p. 837, n, 70 

Careless driving, criminal assault, § 62 
Carelessness in handling firearm, assault with dead¬ 
ly weapon, § 77, p. 933 

Carnal knowledge, offense of indecent assault com¬ 
mitted without, § 75 
Case as proper civil remedy, § 29 
Cash settlement, admissibility of evidence in respect 
to, criminal prosecution, § 115, p. 977, n. 42 
•Castle, instruction that home is, civil action, § 49, 
p. 886, n. 34 

Cause of action, admissibility of evidence to show, 
civil action, § 49, p. 856 

Caustic chemical, penalty for placing or throwing 
on another, § 76, p. 930 
■Certainty, 

Indictment or information, § 104 
Verdict, criminal prosecution, § 129, p. 1012 
Chair, deadly weapon, § 77, p. 935 
Challenge to combat as justification for assault, § 16, 
n. 6 

Challenge to fight, criminal assault, § 61, n. 87 
•Chancery court, civil action for assault in, § 31 
Character, 

Admissibility of evidence, 

Civil action, § 41, p. 859 
Criminal prosecution, § 118, p. 983 
Injuries, 

Assault with intent to inflict great bodily 
harm, § 79, p. 938 


Character—Continued, 

Injuries—Continued, 

Consideration as indicative of intent, civil 
action, § 40, p. 858 

Instruction in respect to, civil action, § 49, pp. 

881, 890, n. 57 
Instrument or weapon. 

Assault with deadly weapon as affected by, 
§ 77, p. 933 

Presumption in respect to, criminal prose¬ 
cution, § 114, p. 974 

Newspaper article attacking, admissibility in 
mitigation of damages in civil action, § 44, p. 
870 

Possession, criminal responsibility for force used 
in defense as dependent on, § 94, p. 951 
Characterization of assault, complaint, civil action, 
§ 35, p. 837 

Chastisement, instruction on right of parent, crim¬ 
inal prosecution, § 128, p. 1009 
Chastity, admissibility of evidence, 

Character of person assaulted, criminal prose¬ 
cution, § 118, p. 984 

Civil action for indecent assault, § 41, p. 860 
Chemicals, intent, § 70, p. 923, n. 94 
Child, 

Aggravated assault on by adult male, § 74 
Civil liability for punishment of, § 23, p. 828 
Consent to indecent acts, defense in criminal 
prosecution, § 90 
Defense of, 

Civil liability, § 19 
Criminal responsibility, § 93 
Force used in regaining custody of, criminal re¬ 
sponsibility, § 97, p. 955 

Sufiicieiicy of evidence in prosecution for assault 
on, § 125, p. 996 

Chisel, deadly weapon, § 77, p, 934 
Choking, 

Criminal battery, § 70, n. 85 
Female, aggravated assault, § 74, p. 926, n. 51 
Christian name. 

Designation of person assaulted by in indict¬ 
ment or information, § 109 
Variance between indictment and proof, § 113, 
p. 072 

Circumstantial evidence, 

Admissibility, civil action, § 39, p. 854 
Conviction on, § 124, p. 991 
Intent provable by, criminal prosecution, § 116, 
p. 978 

Civil action, pendency shown in mitigation of fine, 
§ 122, p. 989 

Civil liability, §§ 1-56, pp. 796-912 
Accident, § 14 

Actions, §§ 28-56, pp. 832-912 
Advice of counsel, § 15 
Attempt or offer, § 3 

Automobiles, liability of person ordering car held, 
§ 27, p. 830, n. 1 
Consent or condonation, § 16 
Contributory negligence, § 24 
Defense, §§ 13, 25, p. 829 
Defense of another, § 19, p. 815 
Defense of property or possession, § 20, p. 816 
Definitions, § 1 

Determination of by judgment in criminal pros¬ 
ecution, § 130, p. 1017 
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Civil liability—Continued, 

Exercise of duty or authority, § 23, p. 824 
Force and violence, § 5, p. 799; § 9 
Intent and malice, § 4 
Anger, § 10 

Nature and elements of, §§ 2-7, pp. 797-800 
Liability for battery, §§ S-12, pp. 801-805 
Negligence, § 11 
Persons entitled to sue, § 26 
Persons liable, § 27, p. 830 
Present ability, § 6 
Provocation, § 17 

Recaption of property, § 21, p. 822 
Re-entry on real property, § 22 
Resulting injury, §§ 7, 12 
Self-defense, § IS 
Touching, § 9 
Clerical errors, 

Indictment not vitiated by, § 104 
Verdict, criminal prosecution, § 129, p. 1012 
Clothes, laying hold of as criminal battery, § 70 
Clothing, admissibility to show nature and extent 
of wound, civil action, § 42, p. 865 
Club, 

Criminal assault with, § 62 
Deadly weapon, § 77, p. 934 
Striking with assault with intent to inflict bodi¬ 
ly harm, § 79, p. 937 

Collateral attack, sentence, criminal prosecution, § 
130, p. 1014 
Collateral facts, 

Admissibility of evidence to prove, criminal 
prosecution, § 115, p. 977 

Admissibility of evidence in respect to, civil ac¬ 
tion, § 39, p. 855 

Collusion, necessity of alleging, civil action, § 35, p. 
836 

Colored person, instruction defining rights, civil ac¬ 
tion, § 49, p. 880, n. 77 
Comment on evidence, 

Instruction, 

Civil action, § 49, p. 893 
Criminal prosecution, § 128, p. 1001 
Common design, criminal responsibility, § 101 
Common law, 

Prosecutions by information, § 103 
Punishment controlled by, § 130, p. 1015 
Common-law offenses, criminal, § 58 
Community feeling, admissibility of evidence as to, 
criminal prosecution, § 117, p. 981 
Comparative force, civil liability, § 18, p. 810 
Compensatory damages, 

Amount awarded, civil action, § 56, p. 905 
Findings distinguishing, civil action, § 50 
Instruction as to, civil action, § 49, p, 889 
Provocation shown in mitigation of, civil ac¬ 
tion, § 44, p. 867 

Right to, civil actions, § 54, p. 896 
Competency, evidence, criminal prosecution, § 115, 
p. 975 
Complaints, 

Admissibility of evidence of physical condition, 
civil action, § 42, p. 864 
Civil actions, § 35, pp. 835-840 
Prosecution by, § 103 

Complicity, jury question, civil action, § 48, p. 877 
Compromise, criminal offense, $ 89 


Concerted action, presumption of conspiracy in case 
of, criminal prosecution, § 114, p. 974 
Condition of mind, defense in civil action, § 25 
Conditional offer of violence as assault. 

Civil, § 3 
Criminal, § 61 

Conditional sale, retaking possession of property, civ¬ 
il liability, § 21, n. 29 

Conditions, amendment of pleadings on, civil action, 
§ 36, p. 846 

Conditions precedent, civil actions, § 30 
Condonation, defense in civil action, § 16 
Conduct of persons present, admissibility of evidence 
in respect to, criminal prosecution, § 117, p. 981 
Confession, extorting of as aggravated assault, § 73 
Confinement to bed, admissibility of evidence a& 
to, criminal prosecution, § 123, n. 20 
Conflicting evidence, jury question, civil action, § 
48, p. 878 

Conformity, instructions, criminal prosecution, § 128, 

p. 1002 

Confusing instructions, criminal prosecution, § 128, 

p. 1000 

Consent, 

Admissibility of evidence in civil action, 
Mitigation of damages, § 44, p. 866 
Proof of consent under general denial, § 37, 
p. 848 

Repel allegation of force, § 45 
Defense in. 

Civil action, § 16 
Criminal prosecution, § 90 
Indictment or information, allegations in re¬ 
spect to want of, § 110, p. 969 
Instruction on, civil action, § 49, p. 886 
Lack of as essential element, civil, § 8 
Pleading in justification, civil action, § 36, p. 843 
Proof of admissible under general denial, civil 
action, § 37, p. 848 

Want of as respects criminal assault, § 60 
Consistency, findings and verdict, criminal prosecu¬ 
tion, § 129, p. 1012 
Conspiracy, 

Allegations in respect to, civil action, § 35, p. 836 
Criminal responsibility, § 101 
Instruction in respect to, civil action, § 49, pw 
883 

Joint liability in civil action without showing 
of, § 27 

Jury question, civil action, § 48, p. 878 
Pi'esumption in respect to, criminal prosecution, 
§ 114, p. 974 
Sufiiciency of evidence, 

Civil action, § 46, p. 875, n. 36 
Criminal prosecution, § 124, p. 991, n. 34 
Variance between indictment and proof, § IIS, 
p. 971 

Constables, self-defense in shooting unarmed victim, 
by constable making attachment, § 92, p. 946, n. 
90 

Construction, verdict and findings, civil actions, § 50 
Constructive intent, civil liability, § 10, n. 83 
Constructive possession, protection of, civil liability^ 

§ 20, p. 821 

Continuing provocation, admissibility of evidence as 
to in mitigation of damages, civil action, § 44, 
p. 871 
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Contradictory statements, impeachment evidence, 
criminal prosecution, § 115, p. 976, n, 33 
Contributory negligence. 

Application of doctrine in civil action for as¬ 
sault and battery, § 11 
Defense in civil action, § 24 
Instruction on, civil action, § 49, p. 884, m 12 
Jury question, civil action, § 48, p. 877, n. 54 
Convulsions, evidence of proximate result, § 46, p. 

875, n. 35 
Cooling time, 

Admissibility of proof of provocation in mitiga¬ 
tion of damages in civil action, § 44, p. 868, 
n. 65 

Evidence of provocation, § 44, p. 868, n. 65 
Instructions, § 49, p. 884, n. 12; § 128, p. 1009, 
n. 12 

Civil action, § 49, p. 884, n. 12 
Criminal prosecution, § 128, p. 1009, n. 12 
Matters of mitigation or aggravation, § 49, p. 

892, n. 77 

Jury question, civil action, § 48, p. 877 
Self-defense, § 18, p. 813, n. 45 
Cooperation, admissibility of evidence, civil action, 

§ 40, p. 856 

Co-owner authorizing eviction, civil liability, § 27, 

n, 1 

Coroners, civil liability for removal of persons dis¬ 
turbing or interfering with duties, § 23, p. 827 
Corporal injury, variance between indictment and 
proof, § 113, p. 971 

Corporation, joinder with private persons as party 
defendant in civil action, § 33 
Corpus delicti, evidence, § 124, p. 990, n. 30; § 125, 
p, 994, n. 58 

Correction, verdict, criminal prosecution, § 129, p. 
1013 

Corroboration, 

Admissibility of evidence as to in prosecution 
for taking improper liberties with person 
of girl, § 117, p. 983, n. 29 
Necessity, civil action, § 46, p. 873 
Testimony of accomplice, criminal prosecution, 

§ 124, p. 992 

Corrosive acid, penalty for placing or throwing on 
another, § 76, p. 930 
Costs, 

Award of nominal damages including, civil action, 

§ 54, p. 898 
Civil actions, § 52 

Payment of as condition to amendment of plead¬ 
ings, civil action, § 36, p. 846 
Counsel fees. 

Consideration in estimating punitive damages, 
civil action, § 42, p. 864 
Recovery of in civil action, § 54, p. 901 
Counseling continuation, civil liability, § 27, n. 1 
Counterclaim, 

Civil action, § 36, p. 844 

Instruction in respect to, civil action, § 49, p. 

889, n. 52 

County jail, imprisonment in, criminal prosecution, 

§ 130, p. 1015 

Court of justice, aggravated assault in, § 80 
Cowhide, 

Assaulting person having deadly weapon in pos¬ 
session, § 77, p. 931 

Disgrace inflicted by as aggravated assault, § 78 
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Crime, solicitation to commit not constituting as¬ 
sault, civil, § 5 

Criminal intent, admissibility of evidence. 

Aggravation of damages, civil action, § 43 
Disproof of, criminal prosecution, § 116, p. 980 
Criminal proceedings, allegations in respect to in¬ 
stitution of, civil action, § 35, p. 838 
Criminal prosecution, §§ 102-130, pp. 959-1014 
Evidence, §§ 114-125, pp. 973-996 
Indictment or information, §§ 103-113, pp. 959-973 
Preliminary proceedings, § 102 
Sentence and punishment, § 130, p. 1014 
Trial, §§ 126-129, pp. 996-1014 
Criminal responsibility, §§ 57-130, pp. 913-1017 

Aggravated and other heinous assault, §§ 73-84, 
pp. 925-940 
Attempts, § 85 
Common law offenses, § 58 
Defenses, §§ 86-99, pp. 940-958 
Definitions, § 57 
Elements of. 

Assault, §§ 60-68, pp. 915-922 
Battery, §§ 69-72, pp. 922-925 
Grade and degree of offense, § 59 
Crop, damages for loss of, civil action, § 54, p. 897, 
n. 39 

Croton oil, criminal responsibility of druggist sell¬ 
ing for practical joke, § 86, n. 4 
Culpable negligence, 

Civil liability, § 10 

Exemplary damages in case of, civil action, § 55, 
p. 903 

Cumulative evidence, admissibility in criminal pros¬ 
ecution, § 115, p. 977, n. 42 
Curbing, 

Knocking person falling on curbing, § 79, p. 936, 
n. 38 

Intent, § 79, p. 937, n. 58 

Cure of erroneous instructions, criminal prosecution, 

§ 128, p. 1002 

Curse words not constituting assault, civil, § 5, n. 29 
Customer, ejection of, civil liability, § 20, p. 820, n. 2 
Cutlass, deadly weapon, § 77, p. 934 
Cutting, 

Indictment for, description of wound inflicted, § 
110, p. 968 

Offense of as aggravated assault, § 76, p. 928 
Sufficiency of evidence in prosecution for, § 125, 
p. 995 
Damages, 

Admissibility of evidence to prove, civil actions, 
§ 42, p. 863 

Aggravation, evidence, § 43 
Civil actions, §§ 53-56, pp. 896-912 
Evidence, §§ 42-44, pp. 863-871 

Actual damages, § 40, p. 857, n. 27 
Aggravating circumstances, § 43 
Financial condition, § 41, p. 862 
Mitigation of damages, § 43^ p. 866 
Findings on items of, civil action, § 50, n. 4 
Future pain and suffering, § 35, p. 839, n. 99 
Instructions, § 49, p. 888 
Civil action, § 49, p. 888 
Loss of time and earnings, § 49, p. 889, n. 53 
Mental suffering, § 35, p. 839, n. 98 
Mitigation, evidence, § 44, p. 866 
Nominal damages, § 55, p. 905, n. 19 
Pleadhig, civil action, § 35, p, 838 
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Damages—Continued, 

Presumption as to, civil action, § 38, p. 851 
Proof under pleading, § 37, p. 847, n. 19 
SufiSciency of evidence as to, civil action, § 46, 
p. 875 

Dangerous implement, approaching with as assault, 
civil, § 2, n. 8 
Dangerous weapon, 

Additional punishment in case of assault commit* 
ted with, § 130, p. 1015 

Admissibility of evidence as to nature of inju¬ 
ries for purpose of showing, criminal pros¬ 
ecution, § 123 

Aggravated assault with, § 77, pp. 930-935 
Indictment or information, averments in respect 
to, § 110, p. 967 

Jury question, criminal prosecution, § 127, p. 999 
Assault with dangerous weapon, § 127, p. 997 
SuflSciency of evidence to sustain conviction for 
assault with, § 125, p. 993 

Dead body, undertaker threatening to leave as as¬ 
sault, civil, § 5, n. 40 
Deadly weapon, 

Aggravated assault with, § 77, pp. 930-935 
Allegations in respect to in declaration or com¬ 
plaint in civil action, § 35, p. 835, n. 48 
Assault with intent to inflict bodily harm, neces¬ 
sity of employing, § 79, p. 937 
Burden of proof, criminal prosecution, § 114, p. 
975 

Indictment or information, averments in respect 
to, § 110, p. 967 

Jury question, criminal prosecution, § 127, p. 999 
Assault with deadly weapon, § 127, p. 997 
Peace officers using in making arrest, criminal 
responsibility, § 97, p. 956 
Presumption arising from use of, civil action, 
§ 38, p. 851, n. 65, 66 

Recaption of property by use of, criminal re¬ 
sponsibility, § 95 

Repelling assault with, criminal responsibility, 
§ 92, p. 946 

Resisting arrest with, criminal responsibility, § 
92, p. 949 

Sufficiency of evidence to sustain conviction for 
assault with, § 125, p. 993 
Use of in ejecting intruder or trespasser, 

CivH liability, § 20, p. 820 
Criminal responsibility, § 94, p. 953 
Deaf and dumb person, excessive damages for as¬ 
sault of, § 56, p. 911, n. 37 

Death, weapons likely to produce, allegations in re¬ 
spect to indictment or information, § 110, p. 968 
Declarations, 

Admissibility of evidence as to to ^ow motive, 
criminal prosecution, § 121 
Civil actions, § 35, pp. 835-840 
Persons present, admissibility of evidence in re¬ 
spect to in criminal prosecution, § 117, p. 981 
Decrepit person, aggravated assault on, § 83 
De facto officer, 

Aggravated assault on, § 84 
Force used in making arrest, criminal respon¬ 
sibility, § 97, p. 955, n. 24 

De facto school teacher, ejection of, civil liability, 
§ 20, p. 821, n. 11 

Default, admissibility of evidence to mitigate dam¬ 
ages not affected by, civil action, § 44, p. 866 


Defendant, party to civil action, § 33 
Defense, 

Accident, §§ 14, 87 

Admissibility of evidence to establish, civil ac- 
tion, § 45 

Advice of counsel, §§ 15, 88 
Apologies, § 25, p. 829 
Civil actions, §§ 13-25, pp. 805-830 
Compromise, § 89 
Consent, § 90 

Consent or condonation, § 16 
Contributory negligence, § 24 
Criminal prosecution, §§ 86-99, pp. 940-958 
Defense of another, §§ 19, 93 
Defense of property or possession, § 20, p. 816;: 
§ 94 

Election between defenses, § 36, p. 844, n. 57 
Exercise of duty or authority, §§ 23, 97 
Gest, § 86 

Ignorance, § 25, p. 829 

Illegality of plaintiff’s conduct, § 25, p. 829 

Intoxication, § 25, p. 829 

Judgment for defendant in civil action, § 98 

Justiflcation, post 

Mental condition, § 25, p. 829 

Merger in offense, § 25, p. 830 

Plea or answer, § 36, p. 841, n. 18 

Previous punishment for contempt, § 99 

Property or possession. 

Instruction on in civil action, § 49, p. 886 
Pleading in justiflcation, civil action, § 36, 
p. 842, n. 32 
Provocation, post 

Recaption of property, § 21, p. 822; § 95 
Re-entry on property, § 96 
Re-entry on real property, § 22 
Self-defense, post 

Defensive theory, instruction on, criminal prosecu¬ 
tion, § 128, p. 1008 
Definitions, 

Actual damages, civil action, § 54, p, 897, n, 39' 
Civil, § 1 
Criminal, § 57 

Culpable negligence, § 71, n. 25 

Dangerous or deadly weapon, § 77, p. 934 

Disfigurement, § 76, p. 930 

Indecent assault, § 75, n. 73 

Instruction, 

Civil action, § 49, p. 881 
Criminal prosecution, § 128, p. 1003 
Malice, § 55, p. 903, n. 95 
Willfully, § 63, n. 45 
Wound, § 76, p. 930 

Degradation, damages recoverable for, civil action,. 

§ 54, p. 898 
Degree, 

Criminal offense, § 59 

Instructions, distinguishing, criminal prosecution, 
§ 128, p. 1004, n. 71 

Verdict, criminal prosecution, § 129, p, 1014 
Degree of force, instruction as to, civil action, § 49, 
p. 887 

De injuria, general replication of, civil action, § 36, 
p. 845 

Deliberation, shooting, necessity to constitute ag¬ 
gravated assault, § 76, p. 928 
Demand, necessity of making as respects civil lia¬ 
bility for force used in recovering property, § 23 
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Demurrer, 

Complaint or declaration in civil action, § 35, p. 
836 

Indictment or information, effect of failure to 
file, § 104 

Plea in justification, civil action, § 36, p. 843 
Denial, form of, civil action, § 36, p. 841 
Dependent family, admissibility of evidence as to, 
civil action, § 41, p. 862, n. 97 
Deputy, civil liability for unnecessary violence of, 
§ 27 

Description, 

Person assaulted, indictment or information, § 
109 

Weapon used, indictment or information, § 110, 
p. 967 

Description of defendant, complaint, civil action, § 
35, p. 836 

Details, variance between indictment and proof, § 
113, p. 972 

Detention, amendment of complaint charging battery 
by adding allegation of, civil action, § 36, p. 845 
Detention of person, criminal assault, § 62, n. 19 
Detention of thief, civil liability, § 21, n. 23 
Different names, indictment referring to person as¬ 
saulted by, § 109 

Different offense, instruction permitting conviction 
for, criminal prosecution, § 128, p. 1003 
Direction of verdict. 

Civil action, § 48, p. 879 
Criminal prosecution, § 127, p. 999 
Dirk, deadly weapon, § 77, p. 934 
Disabled firearms, pointing of as criminal assault, 
§ 67 

Disabled person, aggravated assault on, § 83 
Discharge, payment of fine as, § 130, p. 1017 
Discharged employee, civil liability of manager for 
force used in ejecting, § 23, p. 825, n. 40 
Discipline, 

Force used by school teacher in enforcing, civil 
liability, § 23, p. 828 

Punishment of pauper by superintendent or keep¬ 
er of poorhouse for purpose of preserving, 
criminal responsibility, § 97, p. 958 
Discretion, 

Amendment of pleadings, civil action, § 36, p. 
845 

Amount of damages, civil action, § 56, p. 906 
Exemplary damages, civil action, § 55, p. 904 
Punishment, criminal prosecution, § 130, p. 1016 
Disease, communication to wife, consent, § 90, p. 941, 
n. 16 

Disfigure, criminal assault with intent to, § 64, n. 49 
Disfigurement, 

Evidence of, § 46, p. 875, n. 35 
Excessive award, § 56, p. 910, n. 37 
Sufficiency of evidence to sustain conviction for 
malicious or felonious, § 125, p. 993 
Disfiguring, aggravated assault, § 76, p. 930 
Disgrace, 

Admissibility of evidence as to suffering from, 
civil action, § 42, p. 863 

Damages recoverable for, civil action, § 54, p, 
898 

Inflicting of as aggravated assault, § 78 
Disloyalty, admissibility of evidence in respect to, 
civil action, § 41, p. 860, n. 64 


Disobedience, parent or teacher punishing child for, 
criminal responsibility, § 97, p. 957 
Disobedient pupils, civil liability for punishment of, 
§ 23, p. 828 

Disorderly person, ejection of, civil liability, § 20, p. 
819, n. 2 

Disproof of criminal intent, admissibility of evidence, 
§ 116, p. 980 

Disputed possession, force used in securing or de¬ 
fending, civil liability, § 21 

Disrobing, compelling person to as criminal assault, 
§ 62 

Distinction, simple assault and assault and battery, 
§1 

Distress warrant, self-defense in action for assault 
and battery committed while levying, § 18, p. 
814, n. 57 

Disturbance, force used in suppressing, civil liabil¬ 
ity, § 23, p. 825, n. 43 

Doubt, acquittal in case of, criminal prosecution, § 
124, p. 990 

Drawing of firearm, criminal assault, § 67 
Drugs, 

Administering as criminal battery, § 70 
Selling for practical jokes, § 86, n. 4 
Drunk person, ejection of, civil liability, § 20, p. 
819, n. 2 

Drunkenness, admissibility of evidence in respect 
to, civil action, § 39, p. 854, n. 3 
Drunkenness subsequent to assault, admissibility of 
evidence in respect to, criminal prosecution, § 
117, p. 982 

Duplicitous instructions, criminal prosecution, § 128, 

p. 1000 

Duplicity, 

Affidavit charging defendant with provoking and 
attempting to provoke, § 112 
Indictment or information, § 110, p. 969 
Plea, civil action, § 36, p. 844 
Duty, 

Force used in exercise of, 

Civil liability, § 23, pp. 824-829 
Criminal responsibility, § 97, pp. 954-958 
Instruction on rights of ofiScer in exercise of, 
criminal prosecution, § 128, p. 1009 
Dwelling, attack on as criminal assault, § 61 
Earnings, instruction as to loss of, civil action, § 
49, p. 889, n. 53 

Ejection of trespasser, force used in, criminal re¬ 
sponsibility, § 94, p. 952 

Election, defenses, civil action, § 36, p. 844, n. 57 
Elements, 

Aggravated assault with deadly weapon, § 77, 
p, 931 

Compensation, civil actions, § 54, p. 898 
Criminal assault, §§ 60^8, pp. 915-922 
Criminal battery, §§ 69-72, pp. 922-925 
Liability for assault, civil, §§ 2-7, pp. 797-800 
Liability for battery, civil, §§ 8-12, pp. 801-805 
Offense of indecent assault, § 75 
Emancipated ward, justification of assault and bat¬ 
tery by guardian, criminal responsibility, J 97, 
p. 958 

Emergency as respects civil liability of peace officer 
for force used in making arrest, § 23, p. 826 
Employees, 

Ejection of, civil liability, § 20, p. 820, n. 2 
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Employees—Continned, 

Protection of employer’s property, civil liabil¬ 
ity, S 20, p. 822 
Encouragement, 

Admissibility of evidence, civil action, § 40, p. 856 
Bystanders, admissibility of evidence in respect 
to in criminal prosecution, § 117, p. 981, n. 9 
Criminal responsibility, § 101 
Endangering life in protection of personal property, 
civil liability, § 20, p. 817 
Epileptic fit, defense in civil action, § 25 
Escape, 

Force used in preventing, criminal responsibility, 
§ 97, p. 955 

Probable means of as respects self-defense in 
civil action, § 18, p. 814 
Evidence, 

Admissibility, § 39, p. 854; § 115, p. 975 
Aggravating circumstances enhancing damages, § 
43, p. 865 

Cause of action, § 40, p. 856 
Character and financial condition of parties, § 
41, p. 859 

Character and physical condition of parties, § 
118, p. 983 

Civil actions, §§ 39-46, pp. 854-876 

Criminal prosecution, §§ 115-125, pp. 975-996 

Damages, §§ 42-44, pp. 863-871 

Excessive force, § 40, p. 858 

Extent of injury, § 123 

Instmetions as to, civil actions, § 49, p. 892 

Intent and malice, § 116, p. 978 

Intoxication, § 116, p. 978 

Mitigation of damages, § 44, p. 866 

Motive, § 121 

Malice and intent, § 40, p. 857 
Opinion evidence as to plaintiff’s disposition, § 
41, p. 862, n. 90 

Ownership of premises or property, § 120 
Presumptions and burden of proof, § 38; § 114, 
p. 973 

Provocation and justification, § 122, p. 986 
Res gestae, provocation, § 44, p. 868, n. 64 
Surrounding circumstances, acts and conduct, § 
117, p. 980 

Threats, § 116, p. 979 
Weapons used, § 119 

Weight and sufiSciency, §§ 124, 125, pp. 990-996 
Excessive damages, civil action, § 56, p. 907 
Excessive force, 

Admissibility of evidence in respect to, civil ac¬ 
tion, § 40, p. 858 

Amount of damages for, civil action, § 56, p. 906 
Burden of proof, 

Civil action, § 38, p. 852 
Criminal prosecution, § 114, p. 975 
Evidence of admissible under pleadings, civil 
action, § 37, p. 850 

Instruction in respect to, civil action, § 49, p. 888 
Jury question, 

Civil action, § 48, p. 876 
Criminal prosecution, § 127, p. 998 
Presumption as to intent, criminal prosecution, 
§ 114, p. 973, n. 96 

Self-defense precluded by use of, criminal pros¬ 
ecution, § 92, p. 946 
Excessive punishment, § 130, p. 1016 


Excuse, 

Evidence as to not admissible under plea of gen¬ 
eral denial, civil action, § 37, p. 848 
Exemplary damages for wrongful act committed 
without, civil action, § 55, p. 903 
Execution, force used in preventing seizure of prop¬ 
erty on, criminal responsibility, § 94, p. 952 
Exemplary damages, § 56, p. 908, n. 37 

Amount awarded, civil action, § 56, p. 906 
Civil action, § 55, pp. 901-905 
Evidence, § 40, p. 858, n. 39; § 46, p. 875, n. 35 
Financial circumstances admissible on ques¬ 
tion of, civil action, § 41, p. 862 
Findings distinguishing, civil action, § 50 
Instruction in respect to, civil action, § 49, p. 
890 

Jury question, civil action, § 48, p. 878 
Pleading, civil action, § 35, p. 840 
Preponderance of evidence necessary, civil ac¬ 
tion, § 46, p. 873 

Questions for jury, § 48, p. 876, n. 45 
Recovery in civil action, § 55, pp. 901-905 
Exemption from military service, admissibility of ev¬ 
idence on question of ineligibility for public 
work, civil action, § 42, p. 864, n. 17 
Expenses, 

Consideration in estimating punitive damages, 
civil action, § 42, p. 864 
Recovery of in civil action, § 54, p. 901 
Explosion, criminal attack by means of, § 62, n. 6 
Exposure of person, criminal assault, § 62 
Extent of apprehended harm as respects self-defense 
in civil action, § 18, p. 812 
Extent of injury, 

Admissibility of evidence as to, criminal prose¬ 
cution, § 115, p. 977; §123 
Consideration as indicative of intent, civil ac¬ 
tion, § 40, p. 858 

Instruction as to, civil action, § 49, p. 888 
Jury question, civil action, § 48, p. 878 
Extorting confession, aggravated assault, § 73 
Extra help, admissibility of evidence that plaintiff 
was compelled to hire, civil action, § 42, p. 863, 
n. 10 

Eye injury, 

Amount awarded for, civil action, § 56, pp. 908, 
911, n. 37 

Excessive damages for assault, § 56, p. 908, lu 37 
Inadequate damages, § 56, p. 913, n. 40 
Serious bodily injury, § 79, p. 936, n. 34 
False imprisonment, 

Battery included in, civil, § 9 
Distinguished from assault and battery, § 1 
Familiarities with female, aggravated assault, § 74 
Family, protection of members, civil liability, § 19 
Fares, force in collecting additional fares;, § 97, p. 

955, n. 20 
Fear, 

Admissibility of evidence as to, criminal prose¬ 
cution, § 122, p. 987, n. 94 
Putting in as criminal assault, § 66. 

Feeding through tube, admissibility of evidence as 
to, civil action, § 42, p. 864, n. 25 
Felonious assault, suflaciency of evidence to sustain 
conviction for, § 125, p. 992 
Feloniousness, indictment or information, necessity of 
alleging, § 110, p. 965 
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Felony, 

Assault with intent to commit, § 85 
Force used in making arrest for, criminal re¬ 
sponsibility, § 97, p. 956 

Female, 

Aggravated assault by adult male, § 74 
Putting hands on with view of violating person 
as battery, civil, § 9 

Self-defense in case of assault by, § 92, p. 944 
Sufficiency of evidence in prosecution for assault 
on, § 125, p. 996 

Feminine pronouns, indictment or information using, 
i 109 

Femur, amount of award for permanent injury of, 
civil action, § 56, p. 908, n. 37 
Fighting, civil liability for unintentionally striking 
third person while, § 10 
Final process, civil actions, § 34 
Financial condition, admissibility of evidence, civil 
action, § 41, p. 862 
Findings, 

Civil actions, § 50 

Criminal prosecution, § 129, pp. 1011-1014 
Fine, 

Exemplary damages in nature of, civil action, § 
55, p. 902 

Punishment by, criminal prosecution, § 130, p. 
1015 

Firearms, 

Conditional threat to use as assault, civil, § 3, 
n. 13 

Peace officers using in making arrest, criminal 
responsibility, § 97, p. 956 
Pointing at another as assault, civil, § 5 
Justification for use of as respects civil liability, 
§ 18, p. 813, n. 41 

Reckless discharge, presumption of criminal in¬ 
tent in case of, § 114, p. 974 
Taking into hands as criminal assault, § 67 
Firecrackers evidence of stabbing or throwing of fire¬ 
crackers, § 125, p. 995, n. 65 
First degree, sufficiency of evidence to sustain con¬ 
viction for assault in, § 125, p. 993, n. 57 
Fist, 

Assault with intent to inflict bodily harm com¬ 
mitted with, § 79, p. 937 

Blow of not assault with deadly weapon, § 77, 
p. 935 

Criminal assault with, § 62 
Proof showing assault with under indictment 
charging assault with rocks and clubs, § 113, 
p, 973, n. 92 

Striking with as aggravated assault, § 76, p. 
930, n. 18 

Flashlight, deadly weapon, § 77, p. 934 
Flirting with accused’s wife as provocation consti¬ 
tuting defense in criminal prosecution, § 91 
Footprints, evidence of prior difficulties, § 115, p. 976, 
n. 40 
Force, 

Battery, civil, § 9 
Criminal assault, § 62 

Defense of another, § 19, p. 815; § 93, p. 950, n. 
59 

Defense of property or possession, § 20, p. 816; 
§ 94 

Degree of force in defense of property, § 20, p. 
818, n. 98; § 20, p. 819, n. 1 


Force-Continued, 

Evidence, § 39, p. 856, n. 9 

Excessive force, § 41, p. 860, n. 66 
Reasonableness of force, § 46, p, 875 
Excessive force. 

Evidence, § 40, p. 858 

Admissible under plea, § 37, p. 850 
Exercise of duty or authority, § 23, p. 824; § 97 
Instruction as to, civil action, § 49, p. 887 
Instructions on right to use, § 128, p. 1000, n. 29 
Civil action, § 49, p. 887 
Physical force, post 

Pleading necessity for use of as justification, civ¬ 
il action, § 36, p. 842 

Presumptions and burden of proof, § 38, p. 851, 
n. 71 

Presumptions of intent from excessive force used, 
§ 114, p. 973, n. 96 

Protection of property or possession, § 20, p. 816 
Question for jury, § 48, p. 879, n. 68 
Recaption of property, § 21, p. 822 
Re-entry on real property, §§ 22, 96 
Relatives, defending, § 19, p. 816 
Repelling attack, criminal prosecution, § 92, p. 
944 

Resisting arrest, § 92, p. 949 
Self-defense, civil liability, § 18, pp. 810, 812; § 
92, p. 944 

Servant in defense of master, § 19, p. 815 
Sufficiency of evidence, criminal prosecution, f 
124, p. 990 

Force and arms, indictment using words, § 110, p. 
964 

Force and violence, essential elements, civil, § 5 
Forcible carrying away, affidavit alleging not charg¬ 
ing assault and battery, § 110, p. 963 
Forcible entry, advice of counsel as defense in civil 
action, § 15, n. 97 
Form, 

Declaration or complaint in civil action, § 35, 
p. 835 

Plea in justification, civil action, § 36, p. 843 
Form of action, civil, § 29 

Former difficulties, admissibility of evidence as to, 
criminal prosecution, § 116, p. 979 
Former jeopardy, defense, criminal prosecution, § 86 
Fractured skull, amount awarded for, civil action, 
§ 56, p. 908, n. 37 

Fraud, consent obtained by, defense in criminal pros¬ 
ecution, § 90 
Freedom from fault, 

Allegations in respect to, civil action, § 35, p. 
838 

Burden of proof, civil action, § 38, p. 853 
Instruction on. 

Civil action, § 49, p. 885 
Criminal prosecution, § 128, p. 1011 
Plea in justification to show, civil action, § 36, 
p. 843 

Friendliness, admissibility of evidence as to, criminal 
prosecution, § 121 
Fright, 

Damages recoverable for, civil action, § 54, p. 
898, n. 53 

Injuries resulting from as assault, civil, § 6 
Instruction in respect to recovery for, civil ac¬ 
tion, § 49, p. 889, n. 53 
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Fright—Continued, 

Presumotion arising from proof of, civil action, 
§ 3S, p. S51, n. 72 

Frighten, intent to as criminal assault, § 63 
Frivolous plea, civil action, § 36, p. 841 
Fun, act done in spirit of, criminal responsibility, § 
86 

Further instructions, 

Request for, criminal prosecution, § 128, p. 1001, 
n. 31 

Self-defense, civil action, § 49, p. 886 
Future damages, recovery in civil action, § 54, p. 
901 

Future pain and suffering, allegations in respect to, 
civil action, § 35, p. 839, n. 92 
Gallery, private residence, aggravated assault com¬ 
mitted on, § 81 
Gas meter. 

Force used in regaining possession, civil liabil¬ 
ity, § 21, n. 29 

Protection of possession, civil liability, § 20, p. 
817, n. 87 

General denial, adding plea of justiffcation to, civil 
action, § 36, p. 844 

General issue, evidence admissible under, civil ac¬ 
tion, § 37, p. 848 
General reputation. 

Admissibility of evidence as to, criminal prose¬ 
cution, § 118, p. 984 

Evidence confined to, civil action, § 41, p. 861 
General verdict, civil action, § 50 
Gestures, 

Admissibility of evidence in respect to, civil 
action, § 39, p. 855, n. 5 

Civil liability for aiding or abetting by, § 27 
Criminal assault by, § 62 

Making of in angry or threatening manner as 
insufficient to constitute "assault with deadly 
weapon, § 77, p. 933 

Golf ball, civil liability for striking spectator with, 
§ 10, n. 79 
Good character, 

Admissibility of evidence, 

Civil action, § 41, u. 861 
Criminal prosecution, § 118, p, 983 
Instruction as to presuinption oi, civil action, 
§ 49, p. 892, n. 80 
Good faith, 

Admissibility of evidence as to, civil action, § 
40, p. 858, n. 33 

Civil liability of peace officer for force used in 
making arrest as affected by, § 23, p. 826 
Grade, criminal offense, § 59 

Grammatical errors, verdict, criminal prosecution, f 
129, p. 1012 

Great bodily harm, infliction in defense of property, 
criminal responsibility, § 94, p. 951 
Great bodily injury, 

Inflicting of as aggravated assault, § 79, p. 936 
Means likely to produce, averments in respect 
to in indictment or information, § 110, p. 966 
Grievous bodily harm, 

Inflicting of as aggravated assault, § 79, p. 936 
Jury question, criminal prosecution, § 127, p. 
997 

Grievous bodily injury, belief in danger of not neces¬ 
sary for self-defense in criminal prosecution, § 
92, p. 945 


Gross n^ligence, 

Civil liability, § 10 

Criminal battery, necessary intent inferred from, 
§ 71 

Gross violence, exemplary damages for wrongful act 
committed with, civil action, § 55, p. 903 
Guardian, emancipated ward, criminal responsibility 
for assault and battery, § 97, p. 958 
Gunshot wounds, amount awarded for, civil action, 
§ 56, p. 909, n. 37 

Habeas corpus, discharge on in case of excessive pun¬ 
ishment, criminal prosecution, § 130, p. 1015 
Handcuffs, deadly weapon, § 77, p. 935 
Hard labor, punishment by imprisonment at, crim¬ 
inal prosecution, § 130, p. 1015 
Hardwood, leaded cane or walking stick, indictment 
sufficient as charging assault with dangerous 
weapon, § 110, p. 967, n. 94 
Harm, instruction on, civil action, § 49, p. 885, n. 17 
Health, ignorance of state of as defense in civil 
action, § 25 

Hearing, amount awarded for loss of, civil action, § 
56, p. 910, n. 37 

Heinous assault, criminal, §§ 73-84, pp. 925-940 
Hoe, deadly weapon, § 77, p. 934 
Horse and buggy, striking person with as criminal 
battery, § 70 

Horses, batteries through, civil, § 9 
Hostile attitudes, admissibility of evidence of to 
establish aggression, civil action, § 45 
Hostile demonstration, intent to be accompanied by 
for criminal assault, § 63 

Hostile manner, laying hold of person in as crim¬ 
inal battery, § 70 

Hot coffee, throwing on person as aggravated as¬ 
sault, § 77, p. 934, n. 93 

Hotel employee, civil liability for force used in eject¬ 
ing person, § 23, p. 824, n. 40 
House of correction, imprisonment in, criminal pros¬ 
ecution, § 130, p. 1015 
Humiliation, 

Admissibility of evidence as to suffering from, 
civil action, § 42, p. 863 

Amount awarded for assault resulting in, civil 
action, § 56, p. 912, n. 38 

Damages recoverable for, civil action, § 54, p. 
898 

Instruction in respect to recovery for, civil ac¬ 
tion, § 49, p. 891, n. 66 
Husband, 

Defense of, 

Civil liability, § 19 
Criminal responsibility, § 93 
Husband and wife, joint civil action by, § 33 
Idem sonans, variance in respect to names between 
indictment and proof, effect of, § 113, p. 972 
Identification, sufficiency of evidence, criminal prose¬ 
cution, § 124, p. 991, n. 34 

Identity, jury question, civil action, § 48, p. 877, n. 49 
Ignorance, defense in civil action, § 25 
Illtreatment, allegation of in indictment as insuf¬ 
ficient to charge battery, § 110, p. 964 
Ill will, admissibility of evidence to show, criminal 
prosecution, § 116, p. 978 

Immaterial findings, effect of in civil action, § 50 
Imminent peril, necessity of showing to make out 
self-defense in civil action, § 18, p. 812, n. 36 
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Immoral relations, admissibility of evidence as to, 
criminal prosecution, § 122, p. 987 
Impeachment evidence, criminal prosecution, § 115, 
p. 976 

Impossible means, indictment or information alleging, 
§ 110, p. 967 
Imprisonment, 

Amendment of complaint charging battery by 
adding allegation of, civil action, § 36, p. 845 
Punishment by, criminal prosecution, § 130, p. 
1015 

Improper liberties, instruction defining, civil action, 
§ 49, p. 881, n. 85 

Improper relations, admissibility of evidence, civil 
action, § 40, p. 857, n. 27 

Imputation, intent as respects criminal assault, § 63 
Inadequate damages, civil actions, § 56, p. 912 
Incapable person, aggravated assault on, § 83 
Included offenses. 

Instruction on, criminal prosecution, § 128, p. 
1005 

Jury question, criminal prosecution, § 127, p. 
1000 

Verdict, criminal prosecution, § 129, p. 1013 
Incompetent person, aggravated assault on, § 83 
Inconsistency, special finding and verdict, civil ac¬ 
tion, § 50 

Inconsistent pleas, joinder in answer, civil action, § 
36, p. 843 
Indecent assault. 

Admissibility of evidence. 

Age of female, criminal prosecution, § 117, 
p. 980 

Chastity of person assaulted, criminal prose¬ 
cution, § 118, p. 984 

Civil action for indecent assault, § 39, p. 856 
Aggravated assault, § 75 

Amount awarded for, civil action, § 56, p. 912, 
n. 39 

Civil liability, § 10, n. 84 

Damages for loss of reputation and social stand¬ 
ing, civil action, § 54, p. 900 
Evidence as to chastity of prosecutrix confined 
to general reputation, § 41, p. 862 
Instruction as to presumption of innocence in 
civil action, § 49, p. 893, n. 81 
Sufficiency of evidence in prosecution for, § 125, 
p. 996 

Indecent liberties, criminal assault, § 62 
Aggravated assault, §§ 74, 75 
Indecent familiarity, instruction defining, criminal 
prosecution, § 128, p. 1004, n. 78 
Indemnity, right to, civil action, § 54, p. 896 
Indictment or information, §§ 103-113, pp. 959-973 
Indignities, damages recoverable for, civil action, § 
54, p. 899, n. 56 

Indiscriminate assault on several persons, effect of, 
§ 61 

Inducement, pleading matters of, civil action, § 35, 
p. 838 

Inevitable accident, pleading, civil action, § 36, p. 
841 

Informality, verdict, civil action, § 50 

Information, prosecutions by at common law, § 103 

Initials, 

Indictment or information, necessity of giving, 
§ 109 
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Initials—Continued, 

Variance between indictment and proof, § 113. p* 
972 

Initiatory process, civil actions, § 34 
Injuries, 

Admissibility of evidence as to nature, character 
and extent of, criminal prosecution, § 116, 
p. 980; §123 

Indictment or information, allegations in respect 
to, § 110, p. 968 
Instructions, 

Nature and extent of injury, civil action, § 
49, p. 888 

Necessity of injury^ criminal prosecution, § 
128, p. 1004 

Presumption of from proof of unlawful assault, 
civil action, § 38, p. 851 

Innocence, admissibility of evidence to prove, crim¬ 
inal prosecution, § 115, p. 976 
Presumption of, civil action, § 38, p. 852 
Innuendo, attack on character of prosecuting witness 
by, criminal prosecution, § 118, p. 984 
Insanity, defense, criminal prosecution, § 86 
Insolent manner, laying hold of person in as crim¬ 
inal battery, § 70 

Installment sale, retaking possession of property, civ¬ 
il liability, § 21, n. 29 
Instructions, 

Civil actions, § 49, pp. 880-893 
Criminal prosecution, § 128, pp. 1000-1011 
Instrument used, indictment or information,, aver¬ 
ments in respect to, § 110, p. 966 
Insults, 

Admissibility of evidence. 

Aggression, civil action, § 45 
Justification, criminal prosecution, § 122, p. 
987 

Mitigation of damages, civil action, § 44, p. 
867, n. 62 

Insulting member of family, § 44, p. 869 
Allegations as to use of insulting language war¬ 
ranting recovery of punitive damages, civil 
action, § 35, p. 840, n. 10 

Defending woman against insulting remarks, civil 
liability, § 19, n. 65 

Defense of insulting conduct in criminal prose¬ 
cution, § 91 

Exemplary damages for acts attended with, civil 
action, § 55, p. 902 
Justification, civil, § 17 
Words as assault, 

Civil, § 5 
Criminal, § 62 

Intendment, omissions in indictment supplied by, 
§ 104 

Intendments indulged in favor of general verdict, 
criminal prosecution, § 129, p. 1011 
Intent, 

Admissibility of evidence. 

Civil action, § 40, p. 857 
Criminal prosecution, § 116, p. 978 
Aggravated assault, § 73 

Assault to inflict great bodily harm, necessity, 
§ 79, p. 937 

Assault with deadly weapon, criminal, § 77, p. 
932 

Bodily harm, aggravated assault as result of 
inflicting, § 79, p. 936 
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Joint judgment, civil actions, § 51 
Joint liability, 


Intent—Continued, 

Burden of proof, civil action, § 38, p. 852 
Circumstantial evidence establishing, criminal 
prosecution, § 124, p. 901 

Declaration or complaint, allegations in, § 35, 
p. 837 

Essential element. 

Assault, 

Civil assault, § 4 
Criminal assault, § 63 
Battery, 

Civil battery, § 10 
Criminal battery, § 71 

Findings in respect to, criminal prosecution, § 
129, p. 1012 

Indictment or information, allegations in, § 106 
Intent to commit another offense, § 110, p. 
964 

Instructions, 

Civil actions, § 49, p. 882 
Criminal prosecution, § 128, p. 1004 
Jury question, criminal prosecution, § 127, p. 997 
Presumptions, 

Civil action, § 38, p. 851 
Criminal prosecution, § 114, p. 973 
Proof of required, criminal prosecution, § 113, 
p. 970 

Shooting constituting aggravated assault, § 76, 
p. 929 

Sufficiency of evidence, 

Civil action, § 46, p. 874 
Prosecution for assault with deadly weapon, 

§ 125, p. 995 

Intercourse, 

Proposal not constituting criminal assault, § 60, 
n. 71 

Solicitations for as insufficient to constitute ag¬ 
gravated assault, § 74 

Interlineation, amendment of complaint by, civil ac¬ 
tion, § 36, p. 846 

Intimacy with accused’s wife as provocation'consti¬ 
tuting defense in criminal prosecution, § 91 
Intosicating liquor, admissibility of evidence as to 
smelling on accused’s breath, criminal prosecu¬ 
tion, § 117, p. 981 
Intoxication, 

Admissibility of evidence, 

Criminal intent, § 116, p. 978 
Negative intent, civil action, § 40, p. 858 
Defense in civil action, § 25 
Self-defense in striking husband to release his 
hold, § 92, p. 944, n. 55 
Intruders, 

Ejection of, civil liability, § 20, p, 819 
Force used in ejecting, criminal responsibility, § 

94, p. 953 

Invitee, assault upon, criminal responsibility, § 94, 
p. 953 

Iron bar, deadly weapon, § 77, p. 934 
Issues, 

Civil action, § 37, p. 846 
Criminal prosecution, § 113, p. 970 
Jest, acts done in, criminal prosecution, § 86 
Joint assault, | 

Burden of proof, civil action, § 38, p. 852, n. 86 
Civil liability, § 27, n. 1 
Writ for sent to several counties, § 34 
Joint indictment, verdict in case of, § 129, p. 1013 
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Civil, § 27 

Instruction as to, civil action, § 49, p. 883 
Joint verdict, civil action, § 50 
Jokes, selling drugs as practical jokes, § 86, p. 940, n. 4 
Judgment, civil actions, § 51 

Judicial assembly, civil liability of officers remov¬ 
ing persons disturbing or interfering with, § 23, 
p. 827 

Jurisdiction, 

OivH action, § 31 
Indictment to show, § 104 

Jury, instructions invading province of, criminal 
prosecution, § 128, p. 1001 
Jury questions. 

Civil actions, § 48, pp. 876-880 
Criminal prosecution, § 127, p. 997 
Justices of the peace, jurisdiction of civil actions, 
§ 31 

Justifiable homicide, instruction on, civil action, § 
49, p. 881, n. 83 
Justification, 

Admissibility of evidence as to, criminal prose¬ 
cution, § 122, p. 986 

Allegations in respect to absence of, civil ac¬ 
tion, § 35, p. 838 

Burden of proof, civil action, § 38, p. 852 
Exemplary damages not recoverable in case of, 
civil action, § 55, p. 904 
Instructions, 

Civil action, § 49, p. 883 
Criminal prosecution, § 128, p. 1007 
Jury question, 

Civil action, § 48, p. 877 
Criminal prosecution, § 127, p. 998 
Pleading in civil action, § 36, p. 841 

Pleading by way of self-defense rendering 
admissible evidence of plaintiff’s quar¬ 
relsome or turbulent reputation, § 41, 

p. 860 

Proof of, civil action, § 37, p. 847 
Recency or knowledge of provocation, civil ac¬ 
tion, § 45 

Sufficiency of evidence to establish, civil action, 

§ 46, p. 873 

Kicking of another not assault with deadly weapon, 

§ 77, p. 935 
Kiss, 

Intent to injure, § 71, p. 924, n. 18 
Request for as criminal assault, § 62, n. 98; § 
70, p. 924, n. 13 

Knife, 

Civil liability for cutting with, § 8, n. 49 
Description of in indictment or information, § 
110, p. 968 

Repelling assault with, criminal responsibility, 

§ 92, p. 946, n. 90 

Knife wound, amount awarded for, civil action, { 
56, p. 908, n. 37 
Knowledge, 

Criminal responsibility as affected by knowledge 
of assault and battery, § 101 
Indictment or information, allegations in, § 110, 
p. 965 

Necessity of knowledge of danger to constitute 
criminal assault, § 65 
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Knuckles, complaint charging assault with as war¬ 
ranting recovery of punitive damages, civil ac¬ 
tion, § 35, p. 840, n. 11 
Landlord, 

Civil liability for assault by agent executing dis¬ 
tress warrant, § 27, n. 7 

Repossession by, civil liability for assault in 
connection with, § 22, n. 37 
Language of statute, 

Indictment or information following, § 105 
Instruction following, criminal prosecution, § 
128, p. 1005 
Lascivious assaults. 

Admissibility of evidence of another and inter¬ 
mediate, civil action, § 40, p. 858, n. 39 
Amount awarded for, civil action, § 56, p. 908, 
n. 37 

Lawful attempt to alarm, criminal assault, § 63 
Lawfulness shown in defense in civil action, § 13 
Leading questions, criminal prosecution, § 126 
Leased land, force used in entering, criminal respon¬ 
sibility, § 94, p. 952, n. 75 

Legal conclusions, declaration or complaint in civil 
action, § 35, p. 835 

Lesser degrees, instruction on, criminal prosecution, 
§ 128, p. 1005 

Letters, evidence, § 115, p. 977, n. 47 
Leveling of gun, intent to kill not inferred from, 
§ 63, n. 28 

Liability for assault, jury question, § 48, p. 876 
License, 

Admissibility of evidence in respect to, civil 
action, § 45 

Teacher, necessity for maintenance of action for 
assault and battery against school officers, 
§ 30 

Licensee, ejection of, civil liability, § 20, p. 819 
Life, taking of in defense of property, ci-iminal re¬ 
sponsibility, § 94, p. 951, n. 70 
Limitations, 

Civil actions, § 32 
Costs recoverable, civil action, § 52 
Defense, criminal prosecution, § 86 
Punitive damages, civil action, § 56, p. 906 
Litigation, recovery of expenses in civil action, § 54, 
p. 901 

Loaded rifle, present ability to commit injury as re¬ 
spects criminal assault, § 64, m 49 
Loaded weapon, 

Aggravated , assault, necessity for, § 76, p. 929 
Necessity of evidence showing, criminal prose¬ 
cution, § 125, p. 994 

Loathsome disease, infection of wife, consent, § 90, 
p. 941, n. 16 

Locking in room as assault, civil, § 2, n. 8 
Looks, civil liability for aiding or abetting by, § 27 
Loss of employment, admissibility of evidence as to, 
civil action, § 42, p. 863 
Loss of time. 

Admissibility of evidence as to, civil action, § 
42, p. 863 

Damages recoverable for, civil action, § 54, p. 
900 

Loss of time and earnings, instruction in respect to, 
civil action, § 49, p. 889, n. 53 
Loss to business, proof of under general allegations, 
civil action, § 37, p. 848, n. 29 


Lower grades, instruction on, criminal prosecution 
§ 128, p. 1005 

Loyalty during war, admissibility of evidence in re¬ 
spect to, civil action, § 39, p. 855, n. 5 

Magistrates, civil liability for removal of persona 
disturbing or interfering with duties, § 23, p. 
827 

Maiming, 

Aggravated assault, § 76, p. 930 
Provocation, § 91, p. 943, n. 37 

Making of assault, indictment or information, § 110, 
p. 964 

Malice and maliciousness. 

Admissibility of evidence, 

Civil action, § 40, p. 857 

Enhancement of damages by aggravating 
circumstances, § 43 
Criminal prosecution, § 116, p. 978 
Amount of damages in case of maliciousness, civ¬ 
il action, § 56, p. 906 

Declaration, complaint, or petition, allegations in, 
§ 35, p. 838 

Denial of, civil action, § 36, p. 844 
Essential element, 

Civil assault, § 4 
Civil battery, § 10 
Criminal assault, § 63 

Aggravated assault, § 73 
Criminal battery, § 71 

Exemplary damages recoverable in case of, civil 
action, § 55, p. 902 

Indictment or information, allegations in, § 106; 
§ 110, p. 965 

Instructions relating to, civil actions, § 49, p. 882 
Jury question, 

Civil action, § 48, p. 876 
Criminal prosecution, § 127, p. 997, n. 85 
Prerequisite to award of exemplary damages, civ¬ 
il action, § 55, p. 904 
Presumptions, 

Civil action, § 38, p. 851 
Criminal prosecution, § 114, p. 973 
Proof of, civil action, § 37, p. 847, n. 19 
Punishment of child by parent or teacher prompt¬ 
ed by, criminal responsibility, § 97, p. 957 
Shooting, 

Aggravated assault, § 76, pp. 928, 929 
Intent, averments in respect to in indictment, 
§ 106 

Sufficiency of evidence, 

Civil action, § 46, p. 874 
Criminal prosecution, § 125, p. 992 

Malignant heart, indictment to allege circumstances 
showing, § 110, p. 968 

Malpractice, charge of not authorizing proof of de¬ 
fendant’s good reputation, civil action, § 41, 
p. 861, n. 82 

Manner of touching, criminal battery, § 70 

Manner of use, deadly weapon, description of in 
indictment or information, § 110, p. 967 

Marks of violence, admissibility of evidence as to, 
civil action, § 42, p. 864 

Masculine pronouns, indictment or information us¬ 
ing, § 109 

Master, defense of servant, civil liability, § 19 

Materiality, 

Evidence, criminal prosecution, § 115, p. 975 
Variance, civil action, $ 37, p. 850 
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Matters of aggravation, pleading specially, civil ac¬ 
tion, § 35, p. 838 

Matters of inducement, pleading of, civil action, § 35, 
p. 838 

Matters of provocation admissible in mitigation of 
damages, civil action, § 44, p. 869 
Maximum penalty, criminal prosecution, § 130, p. 
1015 

Mayhem, infliction of wound less than, indictment or 
information, § 110, p. 968 

Means, variance between indictment and proof, § 
113, p. 972 

Means employed, indictment or information to al¬ 
lege, § 110, p. 966 

Measure of damages, instruction as to, civil action, 
§ 49, p. 888 
Medical attendance, 

Admissibility of evidence as to amount paid out 
for, civil action, § 42, p. 863 
Instruction on recovery for medical attention, 
civil action, § 49, p. 889, n. 53 
Medical expenses, damages recoverable for, civil 
action, § 54, p. 900 

Medical student, civil liability for assault on pa¬ 
tient, § 23, p. 824, n. 40 
Menace, criminal assault, § 61 
Menacing attitude, admissibility of evidence in re¬ 
spect to subsequent to assault, criminal prose¬ 
cution, § 117, p. 982 
Mental anguish or suffering, 

Allegations in respect to, civil action, § 35, p. 
839, n. 98 

Damages recoverable for, civil action, § 54, p. 898 
Instruction as to recovery for, civil action, § 49, 
p. 889, n. 53 

Presumption in case of unlawful assault, civil 
action, § 38, p. 851 

Mental condition, admissibility of evidence as to, 
civil action, § 42, p, 864 

Merchant, civil liability for ejection of customer, § 
20, p. 820, n. 2 

Merger, defense in civil action, § 25 
Metal knucks. 

Deadly weapon, § 77, p. 935 
Sufficiency of evidence to sustain conviction for 
assault with, § 125, p. 994, n. 62 

MOitia, 

Civil liability of commanding officer for assault 
by soldier, § 27, m 2 

Evidence of military order, § 44, p. 866, n. 56 
Mind, injury to as assault, civil, § 5 
Minister of foreign government, self-defense in case 
of assault by, § 92, p. 944 

Minor, self-defense in case of assault by, § 92, p. 944 
Misbehavior, pupil out of school, criminal responsi¬ 
bility for punishment for, § 97, p. 958 
Miscarriage as proper element of damages, civil ac¬ 
tion, § 54, p. 898, n. 53 
Mischievous act, civil liability for, § 10 
IVIisdemeanor, assault or aggravated assault consti¬ 
tuting, § 59 

Misjoinder, parties to civil action, § 33 
Misleading instructions. 

Civil actions, § 49, p. 881, n. 83 
Criminal prosecution, § 128, p. 1000 
Misspelling, verdict, criminal prosecution, 5 129, p. 
1012 


Mistake, 

Admissibility of evidence as to on issue of pu¬ 
nitive damages, civil action, § 44, p. 
n. 54 

Criminal battery, effect of, § 71 
Mitigation of damages, civil action, § 20, p. 818 
Mistake in identity as defense in civil action, § 18, p. 
812 

Mitigation, 

Admissibility of evidence in criminal prosecution, 
§ 122, p. 989 

Instruction as to matters of, civil action, § 49, 
p. 892 

Pleading in, civil action, § 36, p. 844 
Punishment, matters considered in, § 130, p. 
1017 

Mitigation of damages. 

Admissibility of evidence, § 44, pp. 866-871 
Character of defendant, § 41, p. 861 
Consent shown in, § 16 
Instructions, § 49, p. 892 
Jury question, § 48, p. 878 
Pleading, § 36, p. 844 

Provocation considered in civil action, § 17 
Moderate castigavit. 

Burden of proof under plea of, civil action, § 
38, p> 853 

Plea of, civil action, § 36, p. 843 
Modification, sentence, § 130, p. 1015 
Molliter manus imposuit, plea of as plea in justi¬ 
fication, civil action, § 36, p. 843 
Mortgagee, 

Justification for assault in taking property, crim¬ 
inal responsibility, § 95, n. 6 
Resisting entry by, civil liability, § 20, p. 818, 
n. 96 

Mortification, damages recoverable for, civil action, 

§ 54, p. 899, n, 56 

Motion in arrest, declaration of complaint in civil 
action, sufficiency as against, § 35, p. 836 
Motive, 

Admissibility of evidence. 

Civil action, § 40, p. 857 
Criminal prosecution, § 121 
Aggravated assault, necessity of showing, § 73 
Criminal assault, necessity of proof, § 63 
Aggravated assault, § 73 
Criminal battery, necessity of, § 71 
Declaration, complaint or petition, § 35, p. 838 
Amendment of complaint to show, § 36, p. 
846 

Question for jury, civil action, § 48, p. 877 
Resisting or ejecting trespasser, materiality as 
respects civil liability, § 20, p. 821 
Motorcycles, self-defense by constable attaching mo¬ 
torcycle shooting unarmed victim, § 92, p. 946, n. 
90 

Motor vehicles. Automobiles, ante 
Municipal ordinance, admissibility of evidence as to 
assault being in violation of, criminal prosecu¬ 
tion, § 117, p. 981 

Mutilations, exhibiting to jury, civil action, § 42, p. 
865 

Mutual combat. 

Admissibility of evidence as to, criminal prose¬ 
cution, § 122, p. 988 

Consent not availing as defense in civil action, 

§ 16 


1540 



ASSAXThT AKD BATTERY 


Huteal c&mbal—Continiied, 

' Consideration in mitigation of damages, civil 
action, § 44, p. 866, n. 52 
Exemplary damages, civil action, § 55, p. 904 
Instruction on, civil action, § 49, p. 886 
Pleading damages sustained in, civil action, § 
35, p. 839 

Presumption as to consent to engage in, civil 
action, § 38, p. 851 

Self-defense in case of, criminal prosecution, § 
92, p. 948 

Sufficiency of evidence, civil action, § 46, p. 874 
Name. 

Person assaulted. 

Indictment or information to state, § 109 
Variance between indictment and proof, § 
113, p. 972 

Naming parties, verdict, criminal prosecution, § 129, 

p. 1012 

Narcotics, unlawfully injecting as assault, civil, § 5, 
n. 26 

Natural consequences, damages recoverable for, civil 
action, § 54, p. 897 
feature 

Liability for assault, civil, §§ 2-7, pp. 797-800 
Liability for battery, civil, §§ 8-12, pp. 801-805 
Naval officers, force used in maintaining discipline, 
civil liability, § 23, p. 827 

Negativing defenses, indictment or information, § 110 
p. 968 
Negligence, 

avil liability, § 11 

Instruction on, civil action, § 49, p. 884, n. 12 
Jury question, civil action, § 48, p. 877, n. 54 
Negligence distinguished from assault, civil, § 4, 
n. 20 

Negro, instruction on difference in race in prosecu¬ 
tion for assault, § 128, p. 1002 
Nephew, defense of by uncle, criminal responsibil¬ 
ity, § 93 

Nervousness, evidence of, § 46, p. 875, n. 35 
Newspaper publication, admissibility in mitigation of 
damages, civil action, § 44, p. 869, n. 68 
Nolle prosequi, irregularity in verdict cured by en¬ 
tering, civil action, § 50 

Nominal damages, recovery of, civil actions, § 54, p. 
897 

Noncitizenship, admissibility of evidence in respect 
to, civil action, § 41, p. 860, n. 64 
Nonparticipating defendant, instructions as to lia¬ 
bility, civil action, § 49, p. 883, n. 6 
Nonsuit, criminal prosecution, § 127, p. 999 
Not guilty. 

Adding plea in justification to, civil action, § 36, 
p. 844 

Evidence admissible under plea of, civil action, 
§ a7, p. 848 

Notice, trespasser, civil liability as affected by, § 20, 

p. 821 

Noxious substance, putting in drink as criminal as¬ 
sault, § 62 

Number of children, admissibility of evidence as to 
in prosecution for assault and battery, § 115, p. 
977, n. 42 

Number of witnesses, civil action, § 46, p, 875 
Offer, 

Aggravated assault with deadly weapon, § 77, p. 
931 


Offer—Continued, 

Instruction as to necessity of, criminal prose¬ 
cution, § 128, p. 1004 
Necessity of offer to constitute. 

Civil assault, § 3 
Criminal assault, § 61 

Necessity of proving, criminal prosecution, § 124, 
p. 991 

Officer, 

Aggravated assault on, § 84 
Defense of property against, criminal responsi¬ 
bility, § 94, p. 952 

Self-defense in resisting force when making ar¬ 
rest, civil liability, § IS, p. 815 
Trespassing in execution of duties, self-defense 
in case of assault, criminal prosecution, § 
92, p. 948 

Official acts, admissibility of evidence as to in miti¬ 
gation of damages, civil action, § 44, p. 866 
Official character, admissibility of evidence to show 
knowledge of, criminal prosecution, § 115, p. 977 
Official duty, force used in discharge of, civil lia¬ 
bility, § 23, p. 824 
Operation, 

Fraud of position in obtaining consent to opera¬ 
tion, question for jury, § 48, p. 879, n. 72 
Verdict and findings, civil actions, § 59 
Operation without consent of patient as assault and 
battery, civil, § 8 
Opinion evidence, admissibility, 

Civil action, § 39, p. 856 

Criminal prosecution, establishment of intent, § 
116, p. 978 

Oppression, exemplary damages recoverable for acts 
attended with, civil action, § 55, p. 902 
Opprobrious language or words. 

Admissibility of evidence, 

Civil action, § 39, p. 854, n. 3 

Mitigation of damages, § 44, p. 868, n. 

64; §44, p. 870 

Justification, criminal prosecution, § 122, p. 
987 

Instruction on, criminal prosecution, § 128, p. 
1011 

Jury question as to justification or mitigation. 
Civil action, § 48, p. 877, n. 51 
Criminal prosecution, § 127, p. 998 
Justification in civil action, § 17 
Provocation, defense in criminal prosecution, § 91 
Ordinances, 

Admissibility in evidence, criminal prosecution, § 
115, p. 976, n. 31 

Informations or complaints for assaults in vio¬ 
lation of, requisites, § 104 

Other assaults, admissibility of evidence to prove, civ¬ 
il action, § 40, p. 856 

Other offenses, admissibility of evidence to show, 
criminal prosecution, § 116, p. 979 
Outcry, effect of failure to make as respects civil 
liability for indecent assault, § 39, p. 856 
Overt act. 

Essential element of assault, criminal, § 60 
Indictment or information to set out, § 110, p. 
964 

Necessity of proof of, civil action, § 45 
Overtures to wife, admissibility of evidence as to in 
mitigation of damages, civil action, § 44, p. 870, 
n. 76 
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OwneahJp, 1 Permanency of injury, 


Admissibility of evidence in criminal prosecu¬ 
tion, § 120 

Civil liability for force in protection of property, 

§ 20 , p. 821 

Pain, 

Instruction as to necessity for, criminal prosecu¬ 
tion, § 128, p. 1004 

Instruction on recovery for, civil action, § 49, 
p. 889, n. 53 

Paralysis, excessive award, § 56, p. 909, n. 37 
Parent, 

Chastisement of child, burden of proof in pros¬ 
ecution for, § 114, p. 975 

Civil liability for punishment of child, § 23, p. 
828 

Defense of. 

Civil liability, § 19 
Criminal responsibility, § 93 
Jury question as to excessive punishment of 
child, criminal prosecution, § 127, p. 998 
Punishment of child, criminal responsibility, § 
97, p. 956 

Partial answer, civil action, § 36, p. 841 
Participation, 

Admissibility of evidence to show, civil action, § 
40, p. 856 

Jury question, civil action, J 48, p. 877 
Particular injury, indictment or information, allega¬ 
tions in respect to, § 110, p. 968 
Parties, 

Civil actions, § 33 
Civil liability, § 27 
Right to sue, § 26 

Past relations, admissibility of evidence for purpose 
of showing motive, criminal prosecution, § 121 
Pauper, punishment by superintendent or keeper of 
poorhouse, criminal responsibility, § 97, p. 958 
Peace, force used in preserving, civil liability, § 23, 
p. 825 

Peace officers, 

Accidental striking, § 10, p. 803, n. 79 
Arrest without warrant, § 23, p. 826, n. 58 
Burden of proof, § 38, p. 853, n. 89 
Civil liability for force used in preservation of 
order, § 23, p, 825 

Evidence in prosecution for assault by officer, § 
115, p. 977 

Excessive award for assault, § 56, p. 910, n. 37 
Provocation as defense, § 17, p. 808, n. 13 
Peaceable acquisition of property, force used in re¬ 
capture of, civil liability, § 21 
Peacefulness, admissibility of plaintiff’s reputation 
for, civil action, § 41, p. 859 
Pecuniary circumstances, 

Admissibility of evidence in respect to, civil 
action, § 41, p. 862 

Consideration in assessing damages, civil action, 

§ 56, p. 906, n. 26 

Instruction in respect to, civil action, § 49, p. 
891 

Pecuniary losses, recovery for in civil action, § 54, 
p. 900 

Penal statute, instruction referring to, civil action, § 
49, p. 882, n. 85 

Penknife, deadly weapon, § 77, p. 935, n. 3 
Penus, provocation for maiming, § 91, p. 943, n. 37 


Admissibility of evidence, civil action, § 42, p. 
865 

Consideration in determining damages, civil ac¬ 
tion, § 54, p. 898 

Personalty, protection of, civil liability, § 20, p. 817 
Persons subject, criminal, § 100 
Persuasion, consent of child obtained by, defense 
in criminal prosecution, § 90, n. 22 
Persuasion not constituting criminal assault, § 62 
Petition, civil actions, § 35, pp. 835-840 
Physical condition, admissibility of evidence, 

Civil action, § 39, p. 854, n. 3; § 42, p. 864 
Criminal prosecution, § 118, p. 985 
Physical force. 

Civil assault, essential element, § 5 
Criminal assault, § 62 

Criminal battery, necessity of, § 70, n. 83 
Instruction as to, criminal prosecution, § 128, 
p* 1004 

Physical impossibility, indictment or information al¬ 
leging, § 110, p. 967 
Physical injury, pain or suffering. 

Allegations in respect to, civil action, § 35, p. 
839, n. 98 

Damages recoverable for, civil action, § 54, p. 
898 

Presumption from unlawful assault, civil action, 

§ 38, p. 851 

Physician, civil liability for assault on patient, § 23, 
p. 824, n. 40 

Pick handle, deadly weapon, § 77, p. 934 
Pistol, 

Criminal assault with, § 62 
Deadly weapon, § 77, p. 935 
Possession of while assaulting and beating an¬ 
other, § 77, p. 931 

Striking with as aggravated assault, § 76, p. 928 
Pitchfork, instruction on right to repel attack with, 
civil action, § 49, p. 887, n. 41 
Place, 

Allegations in respect to, civil action, § 35, p. 
837 

Imprisonment, criminal prosecution, § 130, p. 1015 
Indictment or information, allegations in respect 
to, § 107 
Proof of. 

Civil action, § 37, p. 847 
Criminal prosecution, § 113, p. 971 
Plaintiff, party to civil action, § 33 
Plank, deadly weapon, § 77, p. 934 
Plea, 

Civil action, § 36, pp. 840-846 
Evidence admissible under special plea. § 37 , n. 
849 

Justification, § 37, p. 847 

Plea of guilty, sentence and punishment, § 130 n 
1016, n. 10 
Plea of not guilty. 

Adding plea of justification to, § 36, p. 844 
Evidence admissible under plea, § 37 , p §43 
Plea of self-defense, question for jury, § 48, p. 877, 
n. 53 
Pleadings, 

Amended and supplemental pleadings;, I 36, p. 845 
Civil actions, §§ 35, 36, pp. 835-846 
Conformity of instructions to, criminal prose¬ 
cution, § 128, p. 1002 
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Pleadings—CJontinued, 

Declaration, complaint or petition, § 35, p. 835 
Evidence admissible under. 

Civil action, § 37, p. 847 
Criminal prosecution, § 113, p. 970 
Indictment or information, ante 
Issues, proof and variance, § 37, p. 846 
Plea or answer and subsequent pleadings, § 36, 
p. 840 

Rejoinder, § 36, p. 845 
Replication or reply, § 36, p. 845 
Set-off or counterclaim, § 86, p. 844 
Pocketknife, deadly weapon, § 77, p. 934 
Pointing firearm, aggravated assault, § 76, p. 929 
Pointing pistol or revolver, criminal assault, § 67, 
n. 68 

Aggravated assault, § 77, p. 932 
Poison, administering as criminal battery, § 70 
Poisonous substance, putting in drink as criminal as¬ 
sault, § 62 
Police, 

Exercise of duty or authority, § 97, p. 954, n. 18 
Peace oflicers, ante 

Provocation for shooting of ofiicer, § 91, p. 942, 
n. 25 

Shooting at, instruction, § 128, p. 1007, n. 93 
Police oflScer, pleading justification, civil action, § 
36, p. 842, n. 32 

Poor aim not affecting intent as respects criminal 
assault, § 63, n. 28 

Poorhouse, punishment of pauper by superintendent 
or keeper of, criminal responsibility, § 97, p. 958 
Possession, 

Admission of evidence as to right to, civil action, 
§ 45 

Force used in defense of, criminal responsibility, 
§ 94, p. 951 

Instruction on defense of, civil action, § 49, p. 
886 

Poverty, admissibility of evidence in respect to, civil 
action, § 41, p. 862, n. 98 
Pregnancy, 

Consideration in awarding damages for physical 
and mental suffering, civil action, § 54, p. 
899, n. 57 

Instruction on, civil action, § 49, p. 880, n. 80 
Pregnant woman, 

Admissibility of evidence as to injury to child in 
civil action for assault on, § 42, p. 864, n. 26 
Instructions, § 49, p. 880, n. 80 
Preliminary proceedings, criminal, § 102 
Premeditated design. 

Assault with intent to inflict great bodily harm, 
§ 79, p. 938 

Indictment or information, allegations in re¬ 
spect to, § 106 
Premeditation, 

Admissibility of evidence to negative, criminal 
prosecution, § 116, p. 980, n. 92 
Aggravated assault, element of, § 73 
Criminal battery, § 71 

Premises, admissibility of evidence as to ownership 
of, criminal prosecution, § 120 
Preparation, 

Admissibility of evidence in respect to, civil 
action, § 40, p. 857 
Criminal assault, § 60 


Preponderance of evidence, 

Instructions as to, civil action, § 49, p. 892 
Necessity in civil action, § 46, p. 873 
Presence at time assault and battery is committed 
as respects criminal responsibility, § 101 
Present ability. 

Averment in respect to in declaration or com¬ 
plaint in civil action, § 35, p. 835 
Criminal assault, necessity, § 64 
Indictment or information, averment of, § 110, 
p. 964 

Instruction as to, criminal prosecution, § 128, p. 
1004 

Jury question, criminal prosecution, § 127, p. 997 
Present ability to execute threat as essential element, 
civil, § 6 

Preservation of order, civil liability of peace oflBicer 
for force used in, § 23, p. 825 
Presumptions, 

Civil action, § 38, p. 851 
Criminal prosecution, § 114, p. 973 
Instruction as to, civil action, § 49, p. 892 
Pretense, evidence to show claim of injury is made 
as, civil action, § 40, p. 859 

Previous affray, admissibility of evidence as to in 
mitigation of damages, § 44, p. 870 
Previous chastisement, admissibility of evidence as 
to, criminal prosecution, § 116, p. 979, n. 70 
Previous difficulties, admissibility of evidence as to, 
criminal prosecution, § 122, p. 988 
Previous threats. 

Admissibility for purpose of enhancing damages, 
civil action, § 43 

Admissibility of evidence in respect to, civil 
action, § 40, p. 858 

Principal, instruction as to liability for assault by 
agent, civil action, § 49, p. 883, n. 6 
Prior assault, justification, civil action, § 36, p. 845 
Prior bad feeling, admissibility of evidence, civil 
action, § 39, p. 854, n. 3 

Prior conviction, admissibility in mitigation of dam¬ 
ages in civil action, § 44, p. 871 
Prior ill feeling, admissibility of evidence as to for 
purpose of showing motive, criminal prosecu¬ 
tion, § 121 

Prior threats, assault with deadly weapon, essential 
element, § 77, p. 933 

Prisoners, defense that assault was committed on, 
criminal responsibility, § 97, p. 954 
Private dwelling, aggravated assault in, § 81 
Private parts, female, fondling of as aggravated as¬ 
sault, § 78, n. 24 

Private persons, civil liability for force uSed in ef¬ 
fecting arrest, § 23, p. 826 
Process, 

Civil actions, § 34 

Force used in service of, civil liability, § 23, p. 
827 

Presumption in respect to legality of in prosecu¬ 
tion for assault with deadly weapon, § 114, 
p. 974 

Professional standing, damages recoverable for in¬ 
jury to, civil action, § 54, p. 900, n. 65 
Proof, 

Allowance of punitive damages, civil action, § 
55, p. 905 

Civil action, § 37, p. 847 
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Proof—Continued, 

Conformity of instructions to, criminal prose¬ 
cution, § 128, p. 1002 
Crimliiai prosecution, § 113, p. 970 
Evidence, ante 
Property, 

Admissibility of evidence as to ownership of, 
criminal prosecution, § 120 
Burden of proving defense of, civil action, § 
38 p 853 

Defense of, civil liability, § 20, pp. 816-822 
Force used in defense of, criminal responsibility, 
§ 94, p. 951 

Instruction on defense of, civil action, § 49, p. 
886 

Prosecution, criminal, §§ 102-130, pp. 959-1017 
Prosecutrix, admissibility of evidence as to com¬ 
plaint on condition, criminal prosecution, § 117, p. 
982 

Prospective damages, recovery in civil action, § 54, 
p. 901 

Protection, instruction on right to use force, civil 
action, § 49, p. 888 

Protection of property, civil liability, § 20, p. 816 
Protective duty, force used in discharge of, civil 
liability, § 23, p. 824 
Provocation, 

Absence of as respects assault with deadly weap¬ 
on, § 77, p. 933 
Admissibility of evidence. 

Civil action, § 39, p. 854, n. 3 

Mitigation of damages, § 44, p. 867 
Plea of general denial, admissibility un¬ 
der, § 37,‘p. 848 

Criminal prosecution, § 122, p. 986 
Defense, 

Civil action, § 17 
Criminal prosecution, § 91 
Exemplary damages. 

Recovery in case of provocation, § 55, p. 
904 

Wrongful act committed without provocation, 
§ 55, p. 903 
Instructions, 

Civil action, § 49, p. 883 

Consideration of provocative circum¬ 
stances in mitigation of damages, § 
49, p. 892 

Criminal prosecution, § 128, p. 1010 
Jury question, criminal prosecution, § 127, p. 
997 

Plea setting up, civil action, § 36, p. 844, n. 63 
Self-defense in case of provoking assault, crim¬ 
inal prosecution, § 92, p. 947 
Proximate cause, instruction on, civil action, § 49, 
p. 880, n. 80; § 49, p. 884, n. 12 
Proximate consequences, damages recoverable for, 
civil action, § 54, p. 897 

Public, criminal prosecution in name of, § 102 
Public highway, preventing person from passing 
along as criminal assault, § 62 
Public meeting, 

Aggravated assault committed in place of, | 82 
Ejection of persons disturbing by those in au¬ 
thority, criminal responsibility, § 97, p. 954 
Public officers, force used in discharge of authority, 
civil Uability, § 23, p. 824 


Public places, 

Defense of property, § 20, p. 820, n. 4 
Proof of damages, § 54, p. 899, n. 56 
Question for jury, § 48, p. 879, n. 72 
Pugnaciousness, admissibility of evidence as to gen¬ 
eral reputation, criminal prosecution, § 118, p. 
984 

Punishment, 

Criminal charge, § 130, p. 1014 
Criminal offense, provocation considered in mit¬ 
igation of, § 91 

Exemplary damages in nature of, civil action, § 
55, p. 902 

Instruction as to, criminal prosecution, § 128, p. 
1003 

Specification of in verdict, criminal prosecution, 
§ 129, p. 1013 

Punishment of child, civil liability, § 23, p. 828 
Punitive damages, 

Exemplary damages, ante 
Pupil, 

Admissibility of evidence as to excessive punish¬ 
ment, civil action, § 40, p. 858 
Civil liability for punishment of, § 23, p. 828^ 
Exemplary damages for punishment of, civil 
action, § 55, p. 903, n. 97 

Jury question as to excessive punishment of, 
criminal prosecution, § 127, p. 998 
Punishment of by teacher, criminal responsibil¬ 
ity, § 97, p. 957 

Pursuing person, criminal assault, § 64 
Pursuit of thief, civil liability, § 21, n. 23 
Pushing, criminal battery, § 70 
Putting in fear, criminal assault, § 66 
Quantum of damages, 

Character and standing of parties as pertinent 
to, civil action, § 41, p. 859 
Jury question, civil action, § 48, p. 878 
Quantum of proof, criminal prosecution, § 124, p. 
992 

Quantum of punishment, school teacher's testimony 
as to not admissible as expert evidence, crim¬ 
inal prosecution, § 115, p. 978 
Quarantine regulations, admissibility in evidence to 
justify action thereunder, civil action, § 45 
Quarrel, admissibility of evidence in respect to on 
question of intent, criminal prosecution, § 116, 
p. 979 

Quarrelsome disposition, opinion evidence inadmissi¬ 
ble to prove, civil action, § 41, p. 862, n, 90 
Quarrelsomeness, 

Admissibility of evidence as to general reputa¬ 
tion for, criminal prosecution, § 118, p. 984 
Instruction in respect to, criminal prosecution, 
§ 128, p. 1004, n. 78 
Questions of law and fact, 

Civil actions, § 48, pp. 876-880 
Criminal prosecution, § 127, pp. 997-1000 
Qui tarn action, secret assault, § 29 
Race, instruction on difference in, criminal prose¬ 
cution, § 128, p. 1002 

Racial differences as respects aggravated assault on 
female, § 74 

Railroad officer, ejection of passenger refusing to 
submit to regulation, criminal responsibility, § 
97, p. 955 

Rawhide, use of in punishment of pupil, civil liabil¬ 
ity, § 23, p. 828, n. 86 
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Razor, 

Deadly weapon, § 77, p. 934 
Infliction of wound with provable under infor¬ 
mation charging infliction with knife, § 113, 
p. 973, n. 90 

Realty, defense of, § 20, p. 817 
Reasonable doubt. 

Evidence establishing guilt beyond, criminal pros¬ 
ecution, § 124, p. 990 
Proof beyond, civil action, § 46, p. 873 
Rebuttal, 

Presumption, 

Criminal prosecution, § 114, p. 974 
Express malice, civil action, § 38, p. 851 
Rebuttal evidence, nature and extent of injuries, 
civil action, § 42, p. 865 
Recaption of property, 

Force used in. 

Civil liability, § 21 
Criminal responsibility, § 95 
Recapture, instruction on, civil action, § 49, p. 887 
Recency of provocative occurrence as respects ad¬ 
missibility in mitigation of damages, civil ac¬ 
tion, § 44, p. 868 

Reckless driving, criminal assault, § 62 
Reckless wounding, aggravated assault, § 76, p. 930 
Recklessness, 

Exemplary damages recoverable in case of, civil 
action, § 55, p. 902 

Jury question, criminal prosecution, § 127, p. 

998, n. 12 

Reconciliation, admissibility of evidence of prior 
threats as affected by, criminal prosecution, § 

116, p. 980 

Recoupment, civil action, § 36, p. 844 
Red cross. 

Evidence of matters of provocation, § 44, p. 869, 
n. 73 

Instructions on force used in assaulting solicitor, 

§ 49, p. 887, n. 41 
Re-entry, 

Force used in, criminal responsibility, § 96 
Real property, civil liability, § 22 
Refrigerator, evidence of assault in re-possession, § 46, 
p. 874, n. 26 

Refuse, slaughter house, throwing as aggravated as¬ 
sault, § 73, p. 925, n. 35 

Regaining possession of property, civil liability, § 

20, p. 817, n. 87 

Regulations, force used in enforcement of, criminal 
responsibility, § 97, p. 955 
Rejoinder, civil action, § 36, p. 845 
Relationship, justification arising from, civil liabil¬ 
ity, § 23, p. 827 

Relative size of actors, admissibility of evidence in 
civil action, § 39, p. 854, n. 3 
Relatives, 

Defending, civil liability, § 19 
Defense of, criminal responsibility, § 93 
Relevancy, evidence, criminal prosecution, § 115, p. 

975 

Remote circumstances, admissibility of evidence in 
respect to, criminal prosecution, § 117, p. 982 
Remote threats, admissibility of evidence in respect 
to, criminal prosecution,, § 116, p. 979 


BATTERY 

Remoteness, 

Admissibility of evidence as to justification as 
affected by, criminal prosecution, § 122, p. 
987 

Threats as respects justification, civil action, $ 
45, n. 7 

Repairing damage, force used by one engaged in, 
criminal responsibility, § 94, p. 952, n. 84 
Repelling assault, civil liability, § 18, p. 810 
Repelling attack, amount of force, criminal respon¬ 
sibility, § 92, p. 946 
Replication, 

Civil action, § 36, p. 845 

Evidence admissible under plea of, § 37, p. 849 
Reply, civil action, § 36, p. 845 
Reputation, 

Admissibility of evidence. 

Civil action, § 41, p. 8^9 
Criminal prosecution, § 118, p. 983 
Damages recoverable for injury to, § 54, p. 900 
Jury question, criminal prosecution, § 127, p» 
998 

Name acquired by, designation by in indictment 
or information, § 109 

Request, instruction, necessity in criminal prosecu¬ 
tion, § 128, p. 1001 

Res gestae, provocation as part of shown in miti¬ 
gation of damages, civil action, § 44, p. 868, n. 64 
Resistance to arrest, civil liability of peace officer 
for force used in case of, § 23, p. 826 
Resisting arrest, justification of assault in, criminal 
prosecution, § 92, p. 949 

Resisting intrusion, instruction on right of, civil ac¬ 
tion, § 49, p. 887, n. 40 

Respondeat superior, application of doctrine as re¬ 
spects civil liability, § 27, n. 1 
Responsiveness, 

Verdict, 

Civil action, § 50 

Criminal prosecution, § 129, p. 1011 
Resulting injury. 

Admissibility of evidence as to, civil action, § 40, 
p. 859 

Criminal assault, necessity of, § 68 
Criminal battery, necessity, § 72 
Essential element of battery, civil, § 12 
Jury question, civil action, § 48, p. 877 
Necessity to constitute actionable assault, civil, 
§ 7 

Results of injury, pleading damage, civil action, § 35, 
p. 839 

Retaking of property by one wrongfully deprived of 
possession, civil liability, § 21 
Retreat, 

Duty of, 

Criminal prosecution, § 92, p. 948 
Respects self-defense in civil action, $ 18, 
p. 813 

Following retreating assailant as respects right 
of self-defense in civil action, § 18, p. 813, 
n. 45, 46 

Instruction on duty to, civil action, § 49, p. 884, 
n. 12 
Revenge, 

Admissibility of evidence of provocation as to 
assault committed in, civil action, $ 44, p. 
868 
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Revenge—Continued, 

Attack by way of precluding self-defense in civil 
action, § 18, p. 813 

Revengeful manner, laying hold of person in as 
criminal battery, § 70 
Review, 

Civil actions, § 51 

Punishment, criminal prosecution, § 130, p. 1016 
Revolver, assault with as assault with dangerous 
weapon, § 77, p. 935, n. 10 
Rifle, deadly weapon, § 77, p. 935 
Right of action, civil, § 28 

Rightfully acquired property, force used in recap¬ 
ture of, civil liability, § 21 

Robbery, assault with deadly weapon distinguished 
from, § 77, n. 931 

Roughness in play, civil liability for injuries caused 
by, § 10 

Rude, insolent or angry manner, indictment charging 
assault in, § 110, p. 965, n. 64 
Rude mamier, laying hold of person in as criminal 
battery, § 70 

Rudeness toward customer not constituting assault, 
§ 5, n. 29 

Saddlebags, seizing and examination of as assault, 
civil, § 2, n. 8 

Saw, deadly weapon, § 77, p. 935 

Scalding liquid, deadly weapon, § 77, p. 934 

Scars, 

Evidence of, § 46, p. 875, n. 35 
Excessive award, § 56, p. 910, n. 37 
Exhibiting to Jury, civil action, § 42, p. 865 
School board, force used by member in removing 
pupil from schoolroom, civil liability, § 23, p. 
828, n. 81 
Schoolmaster, 

Teacher, post 

Scrotum, amount awarded for injury to, civil ac¬ 
tion, § 56, p. 911, n. 37 

Second degree, sufficient of evidence to sustain con¬ 
viction for assault in, § 125, p. 993, n. 57 
Secrecy, criminal assault, § 65 

Secret assault, sufficiency of evidence to sustain con¬ 
viction for, § 125, p. 992 

Secret instructions to employes, admissibility of evi¬ 
dence in respect to, civil action, § 39, p. 855, n. 5 
Secret intent, admissibility of evidence in respect 
to, criminal prosecution, § 116, p. 980, n. 93 
Seizing, criminal battery, § 70, n. 85 
Self-defense, 

Admissibility of evidence of character of person 
assaulted in support of, criminal prosecu¬ 
tion, § 118, p. 983 
Burden of proof, 

Civil action, § 38, p- 853 
Criminal prosecution, § 114, p. 975 
Civil liability, § 18, pp. 809-815 
Criminal prosecution, § 92, pp. 944r-949 
Defenses, §§ 18, 92 

Evidence of turbulent disposition, § 41, p. 861, 
n. 90 

Instruction on, 

Civil action, § 49, p. 885 
Criminal prosecution, § 128, p. 1008 
Instruction submitting right of, criminal pros¬ 
ecution, § 128, p. 1001 


Self-defense—Continued, 

Jury question, 

Civil action, § 48, p. 877 
Criminal prosecution, § 127, p. 998 
Pleading in justification, civil action, § 36, p. 842 
Proof of under plea of not guilty, criminal pros¬ 
ecution, § 113, p. 970 

Relative size and physical strength of parties 
admissible on issue of, criminal prosecution, 
§ 122, p. 987 

Sufficiency of evidence in prosecution for aggra¬ 
vated assault, § 125, p. 995 
Use of deadly weapon in not constituting aggra¬ 
vated assault, § 77, p. 933 

Sentence, conviction on criminal charge, § 130, p. 
1014 

Serious bodily injury, 

Inflicting of as aggravated assault, § 79, p. 936 
Instruction defining, criminal prosecution, § 128, 
p. 1004, n. 78 

Servant, 

Defense of by master, 

Civil liability, § 19 
Criminal responsibility, § 93 
Protection of master’s property, civil liability, 
§ 20, p. 822 

Set-off, civil action, § 36, p. 844 

Several counts, verdict in case of indictment con¬ 
taining, § 129, p. 1013 

Several defenses, pleading in civil action, § 36, pp. 
843, 844 

Several fine, assessment of under Joint indictment 
for assault, § 130, p. 1015 

Several liability, civil, § 27 

Several names, designation in indictment or infor¬ 
mation of person known by, § 109 

Several persons, self-defense in civil action in case 
of assault by, § 18, p. 813 

Several weapons or means, proof in case of indict¬ 
ment charging assault committed with, § 113, 
p. 973 

Severity of injury, admissibility of evidence as to, 
criminal prosecution, § 115, p. 977 

Sex, 

Circumstantial evidence establishing, criminal 
prosecution, § 125, p. 996 

Person assaulted, indictment or information not 
required to allege, § 109 

Sexual intercourse, 

Instruction on intent, civil action, § 49, p. 883, 
n. 99 

Solicitation to commit not constituting assault, 
civil, § 5 

Shaking Anger at person as constituting assault, civ¬ 
il, § 2, n. 8 

Shame, 

Damages recoverable for, civil action, § 54, p, 
899, n. 56 

Sense of required for indecent assault to be re¬ 
garded as aggravated, § 75 
Taking liberties with female causing as aggra¬ 
vated assault, § 78 

Share owner, force in taking share, civil liability, 
§ .21, n. 25 

Sheriffs, 

Evidence of assault by officer, § 124, p, 992, n. 48 
Excessive damages for assault, $ 56, p. 908, n. 37 
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Sheriffs—Continued, 

Firing at car to arrest drunken driver, § 23, 
p. 826, n. 56 

Secret assault on officer, evidence, § 125, p. 992, 
n. 51 
Shooting, 

Aggravated assault, § 76, p. 928 
Amount awarded for, civil action, § 56, p. 908, 
n. 37 

Criminal assault, § 62 

Indictment for, description of wound inflicted, 

§ 110, p. 968 

Justification for as respects self-defense in civil 
action, § 18, p. 813, n. 41 

Sufficiency of evidence in prosecution for, § 125, 
p, 995 

Shooting felon, jury question as to reasonableness, 
civil action, § 48, p. 877, n. 46 
Shooting trespasser, civil liability, § 20, p. 820, n. 8 
Shotgun, deadly weapon, § 77, p. 935, n. 9 
Shovel, deadly weapon, § 77, p. 934 
Shoving, criminal battery, § 70 
Showcase, evidence of pushing against not material 
variance with petition charging pushing over 
counter, § 37, p. 850, n. 61 

Signature, compelling of as assault, civil, § 3, n. 14 
Signs, civil liability for aiding or abetting by, § 27 
Simple assault, 

Distinguished from assault and battery, § 1 
Evidence admissible under indictment for, § 113, 
p. 970 

Indictment or information, matters of aggrava¬ 
tion, § 111 

Information charging, § 110, p. 964 
Simple assault and battery, defined, § 57 
Sister, defense of, criminal responsibility, § 93 
Size of parties, instruction on, civil action, § 49, p. 
886, n. 29 

Slanderous words, allegations in respect to, civil 
action, § 35, p. 838 

Sledge-hammer handle, deadly weapon, § 77, p. 934 
Sleeplessness, evidence of proximate result, § 46, p. 
875, n. 35 

Snatching, criminal battery by, § 70 
Sober habits, admissibility of evidence in respect 
to, civil action, § 40, p. 858, n. 36 
Social differences as respects aggravated assault on 
female, § 74 
Social standing. 

Consideration in determining amount of damages, 
civil action, § 56, p. 906 

Damages recoverable for injury to, civil action, 
§ 54, p. 900 


Solicitations, . ^ ^ 

Admissibility of evidence in respect to in civil 
action for indecent assault, § 39, p. 856 
Criminal assault, § 62 

Solicitation of intercourse insufficient to establish 
aggravated assault, § 74 


Son assault demesne, ^ 

Burden of proof under plea of, civil action, 

§ 38, p. 853 

Plea of justification, civil action, I 36, p. 842 
Sovereignty, criminal prosecution in name of, § 102 
Special averments, pleading in justification, civil 
action, § 36, p. 845 

Special damages, pleading, civil action, § 35, p. 839 


Special demurrer, declaration or complaint in civil 
action, sufficiency as against, § 35, p. 836 
Special findings, civil actions, § 50 
Special pleas. 

Civil actions, striking out when amounting sim¬ 
ply to general issue, § 36, p. 841 
Evidence admissible under, civil action, § 37, 
p. 849 

Specific acts as inadmissible in evidence. 

Character of person assailed or accused in crim¬ 
inal prosecution, § 118, p. 984 
Reputation of party in civil action, § 41, p. 861 
Specific intent. 

Criminal assault, § 63 
Criminal battery, necessity, § 71, n. 20 
Specification, weapon, indictment or information, § 
110, p. 967 

Spiritual adviser, punishment by, criminal responsi* 
bility, § 97, p. 958 
Spitting in face. 

Civil liability, § 9, n. 59 
Exemplary damages, § 55, p. 905, n. 13 
Spouse, defense of, criminal responsibility, § 93 
Stabbing, 

Offense of as aggravated assault, § 76, p. 928 
Sufficiency of evidence in prosecution for, § 125, 
p. 995 

State, joinder in civil action, § 33 
State penitentiary, imprisonment in, criminal prose¬ 
cution, § 130, p. 1015 

Statutory age, presumption in respect to in prose¬ 
cution for assault on female by male over 18 
years of age, § 114, p. 974 
Statutory definitions, criminal, § 57 
Stepfather, presumption of malice in prosecution 
for assault on 6-year old stepson, § 114, p. 974, 
n. 99 

Step-parent, 

Evidence of aggravated assault on step-child, § 
125, p. 992, n. 48 

Evidence of previous chastisement of child, § 116, 
p. 979, n. 70 

Excessive punishment for assault on child, § 130, 
p. 1016, n. 13 

Punishment of child, criminal responsibility, § 
97, p. 956, n. 44 

Stick, 

Criminal assault with, § 62 
Deadly weapon, § 77, p. 934 
Variance between proof of assault with and 
charge of assault with wrench, § 113, p. 973, 
n. 90 

Stolen property, 

Force used in recovery of, civil liability, § 21 
Instruction on private person’s right to use force 
in retaking, criminal prosecution, § 128, p. 
1009, n. 9 

Stone, 

Deadly weapon, § 77, p. 934 
Defense of property, § 94, p. 953, n. 92 
Storekeeper, civil liability for ejection of customer, 
§ 20, p. 820, n. 2 

Strained back, amount awarded for, civil action, § 
56, p. 909, n. 37 
Strike 

Atoissibility of evidence as to merits In prose¬ 
cution for aggravated assault by striker, § 
115, p. 977, n. 42 
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Strike—Continued, 

Evidence of dealing over strike in progress, § 
117, p. OSl, n. 12 

Instruction in prosecution for assault, § 128, p. 
1002, n. o5 

Subsequent acts, admissibility of evidence in re¬ 
spect to, civil action, § 39, p. 855, n. 5 
Subsequent conduct, admissibility of evidence in 
respect to, civil action, § 40, p. 858 
Subsequent difficulties, admissibility of evidence as 
to, criminal prosecution, § 116, p. 979 
Subsequent intoxication, admissibility of evidence in 
respect to, criminal prosecution, § 117, p. 982 
Subsequent matters, admissibility of evidence in re¬ 
spect to, criminal prosecution, § 117, p. 982 
Subsequent pleadings, civil actions, § 36, pp. 840-846 
Succeeding tenant, recaption of property, civil lia¬ 
bility, § 21, n. 26 

Sudden aflfray, shooting in, § 76, p. 928, n. 91 
Suffering, damages recoverable for, civil action, § 
54, p. SOS 

Supplemental pleadings, civil action, § 36, p. 845 
Suppression of disturbance, civil liability for force 
used in, § 23, p. 825, n. 43 

Surgical operation without consent of patient, civil 
liability, § 8 

Surname, designation of person assaulted in indict¬ 
ment or information, § 109 
Surplusage, 

Indictment or information, § 106, n. 3; § 110, 
p. 969 

Defective allegation of aggravation, § 111 
Verdict, criminal prosecution, § 129, p. 1013 
Surrounding circumstances, admissibility of evidence 
in respect to, criminal prosecution, § 117, p. 980 
Taking case from jury, civil action, § 48, p. 878 
Tarring and feathering, 

Instructions on evidence on matters of aggrava¬ 
tion or mitigation, § 49, p. 892, n, 77 
Persons liable, § 27, p. 831, n. 4 
Teacher, 

Chastisement of pupil, burden of proof in prose¬ 
cution for, § 114, p. 975 

Civil liability for punishment of children, § 23, 

p. 828 

Jury question as to excessive punisliment of pu¬ 
pil, criminal prosecution, § 127, p. 998 
Punishment of pupil, criminal responsibility, § 

97, pp. 956, 958 
Technical assault. 

Damages recoverable for, civil action, § 54, p. 

897 

Exemplary damages not recoverable, civil ac¬ 
tion, I 55, p. 904 

?eeth, extraction without plaintiff’s consent, exces- j 
sive award, § 56, p. 911, n. 37 
?enant, forcible removal of, civil liability, § 20, p. 
819, n. 1 

’enant in common, battery on one entering on land 
under authority of cotenant, civil liability, § 20, 
p. 822, n. 19 

ermination of danger, self-defense after, criminal 
prosecution, § 92, p. 945 
arms, 

Amendment of pleading on, civil action, § 36, 
p. 846 

Instruction defining, civil action, § 49, p. 882 
leory. exemplary damages, civil action, § 55, p. 901 

1548 


Thief, pursuit or detention of, civil liability, § 21 , 
n. 23 

Third degree, sufficiency of evidence to sustain con¬ 
viction for assault in, § 125, p. 993, n. 57 
Third persons, 

Admissibility of evidence as to provocation from 
acts of in mitigation of damages, civil ac¬ 
tion, § 44, p. 871 

Burden of proving defense of, civil action, § 38, 
p. 853 

Defense of, criminal responsibility, § 93 
Self-defense of, civil liability, § 19 
Subsequent conduct of, admissibility of evidence 
in respect to in criminal prosecution, § 117, 
p. 982 

Third story window, throwing person from as as¬ 
sault with intent to inflict bodily harm, § 79, 
p. 937 

Threats, ' "' * ^ 

Admissibility of evidence, 

Civil action, § 40, p. 858 

Communication as respects admissibil¬ 
ity, § 45 

Mitigation of damages, § 44, pp. 867, 870 
Criminal prosecution, § 116, p. 979 
Self-defense, § 122, p. 988 

Allegations in respect to, civil action, § 35, p. 838 
Call police as assault, civil, § 3, n. 10 
Criminal assault, § 60 
Essential element of assault, civil, § 3 
Instructions, 

Civil action, § 49, p. 882; § 49, p. 884, n. 12 
Criminal prosecution, § 128, p. 1011 
Letter, admissibility of evidence in respect to re¬ 
ceipt of prior to assault, criminal prosecu¬ 
tion, § 116, p. 980 

Use of dangerous weapon with intent to, § 77, 
p. 933 

Throwing objects, civil liability, § 9 
Time, 

Indictment or information, allegations in re¬ 
spect to, § 107 

Necessity of alleging, civil action, § 35, p. 837 
Proof of, 

Civil action, § 37, p. 847 
Criminal prosecution, § 113, p. 971 
Time to sue, civil action, § 32 
Tire, shooting at as assault with deadly weapon, § 
77, p. 932, n. 47 

Tobacco book, deadly weapon, § 77, p. 934 
Tone of voice, admissibility of evidence in respect 
to, civil action, § 39, p. 854, n. 3 
Touching, 

Battery, civil, § 9 

Criminal battery, essential element, § 70 
Touching person, criminal assault, § 62 
Trained nurse, admissibility of evidence as to cus¬ 
tomary charges of, civil action, § 42, p. 863, n. 11 
Training institute, civil liability of superintendent 
brutally whipping hoy, § 23, p. 827, n. 74 
Training schools, abuse of inmate, § 23, p. 827, n. 74 
Treatments, evidence of amount paid for, civil ac¬ 
tion, § 42, p. 863, n. 11 
Trespass, 

Civil liability for prevention of trespass, § 20, p. 
819 

Common-law action of trespass vi et armis, § 29 
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Trespass—Continued, 

Ejection or expulsion of trespasser, 

Civil liability, § 20, p. 819 

Exemplary damages for wrongful force, 
§ 55, p. 905, n. 13 
Instructions, § 49, p. 887, n. 41 
Rebuttal evidence as to justification, § 45 
Criminal responsibility, § 94, p. 952 
Instructions, § 128, p. 1009 
Jury question, § 127, p. 999 
Resisting trespasser, civil liability, § 20, p. 818, 
n. 95 

Self-defense as justification for assault by tres¬ 
passer. 

Civil action § 18, p. 814 
Criminal prosecution, § 92, p. 948 

Trial, 

Civil actions, §§ 47-50, pp. 876-895 
Criminal prosecution, §§ 126-129, pp. 996-1014 
Direction of verdict, § 48, p. 879, n. 72 
Instructions, § 49, p. 880; § 128, p. 1000 
Questions of law and fact, § 48, p. 876; § 127, 
p. 997 

Verdict and findings, § 50, p. 893; § 129, p. 1011 
Tuberculosis, evidence of causing latent condition to 
become active, § 46, p. 875, n. 35 
Turbulence, admissibility of evidence of plaintiff's 
reputation for, civil action, § 41, p. 859 
Unavoidable accident, defense in civil action, § 14 
Unchaste language, admissibility of evidence in re¬ 
spect to in civil action for indecent assault, § 
39, p. 856 

Unchaste woman, indecent assault committed on, § 75 
Uncommunicated threat, admissibility in evidence, 
Criminal prosecution, § 122, p. 987, n. 89 
Mitigation of damages, § 44, p. 870 
Uncorroborated evidence, sufficiency, civil action, § 
46, p. 873 

Unfenced land, force used in defense of, criminal 
responsibility, § 94, p, 952, n. 74 
Unforeseen consequences, damages recoverable for, 
civil action, § 54, p, 897 

Unintentional lawful act, criminal responsibility, § 87 
Unknown person, assault on, indictment or infor¬ 
mation, § 109 

Unlawful arrest, force in resisting, criminal respon¬ 
sibility, § 92, p. 949 

Unlawful beating or whipping as aggravated assault, 
§ 73 

Unlawful intent or malice, admissibility of evidence 
as to absence of in mitigation of punitive dam¬ 
ages, civil action, § 44, p. 866 
Unlawfulness, 

Battery, presumption as to, § 114, p. 973 
Element of criminal assault, § 61 
Indictment or information, necessity of alleging, 
§ 110, p. 965 
Unloaded firearm, 

Assault with intent to inflict bodily harm com¬ 
mitted with, § 79, p. 937 
Pointing of as criminal assault, § 67 
Unloaded gun, pointing of not assault with deadly 
weapon, § 77, p. 932, n. 41 

Unnecessary violence in defense, instruction in re¬ 
spect to, criminal prosecution, § 128, p. 1011 
Unreasonable method, presumption of intent, crim¬ 
inal prosecution, § 114, p. 973, n. 96 


Unreasonable punishment, burden of proof, criminal 
prosecution, § 114, p. 975 
Unsound mfiid, defense in civil action, § 25 
Unsubstantial omissions, indictment not vitiated by, 
§ 104 

Usage, punishment in accordance with, § 130, p. 1016, 
n. 11 

Vacating sentence, criminal prosecution, § 130, p. 
1014 

Vaccination of person against will, criminal assault, 
§ 62, n. 6 
Variance, 

Civil action, § 37, p. 850 
Criminal prosecution, § 113, p. 971 
Venue, 

Civil action, § 31 
Indictment or information, § 107 
Verbal abuse, admissibility of evidence as to in 
mitigation of damages, civil action, § 44, p. 871, 
n. 94 

Verbal solicitation for sexual intercourse not con¬ 
stituting criminal assault, § 62, n. 98 
Verdict, 

Civil actions, § 50 

Criminal prosecution, § 129, pp. 1011-1014 
Cure of defects in pleading by, civil action, § 
36, p. 846 

Verdict and findings, cure of pleading by verdict, § 
36, p. 846 

Verification, replication de injuria, civil action, § 36, 
p. 845 

Victim, admissibility of evidence as to character, 
criminal prosecution, § 118, p. 983 
Victim’s escape, admissibility of evidence in respect 
to, criminal prosecution, § 117, p. 981, n. 3 
Vile language accompanying assault, damages recov¬ 
erable, civil action, § 54, p. 899, ii. 56 
Vile words, admissibility of evidence as to use of, 
civil action, § 39, p. 854, n. 3 
Vindictive damages, instruction in respect to, civil 
action, § 49, p. 890 

Violation of law, defense in civil action, § 25 
Violence, 

Admissibility of evidence as to general reputa¬ 
tion for, criminal prosecution, § 118. p. 984 
Attempt or offer of as essential element of as¬ 
sault, civil, § 3 
Battery, civil, § 9 
Criminal assault, § 62 
Intent to use, criminal assault, § 63 
Violent conduct, criminal battery, intent inferred 
from, § 71 

Visitor of servant, ejection of, civil liability, § 20, p. 
819, n. 1 

Vitriol, penalty for placing or throwing on another, 
§ 76, p. 930 

Voluntarily engaging in difficulty, self-defense as 
justification therefor, criminal prosecution, § 92, 
p. 948 

Voluntary association, expulsion of member, crimi¬ 
nal responsibility, § 97, p. 955 
Wages, recovery for loss of, civil action, § 54, p. 901 
Waiver, damages in civil action, § 54, p, 900, n. 69 
Wanton shooting, aggravated assault, § 76, p. 929 
Wantonness, 

Amount of damages in case of, civil action, § 56 , 
p. 906 

Burden of proof, civil action, § 38, p. 852 
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Wan tonness—Continued, 

Exemplary damages recoverable, (^vil action, § 
55, p. 902 

Instruction in respect to, civil action, § 49, p. 891 
Warning to leave, necessity of giving to one law¬ 
fully in habitation before using force as re¬ 
spects criminal responsibility, § 94, p. 953 
Warrant, civil liability of peace officer for arrest 
without, § 23, p. 825 
Waylaying, criminal assault, § 65 
Wealth, admissibility of evidence as to, civil action, 
§ 41, p. 863 
Weapons, 

See, also. Firearms, ante 
Admissibility of evidence. 

Civil action, § 39, p. 855, n. 3 
Criminal prosecution, § 119 
Description of in verdict, criminal prosecution, 
§ 129, p. 1012 

Indictment or information, allegations in re¬ 
spect to, § 110, p. 966 
Pointing at another as assault, civil, § 5 
Proof of assault with where indictment charges 
such assault, § 113, p, 970 
Use of, criminal assault, § 67 
Use of in ejecting intruder, civil liability, § 20, 

p. 820 

Variance between indictment and proof, § 113, 
p. 972 

Weight and sufficiency of evidence, 

Civil actions, § 46, pp. 873-876 
Criminal prosecution, §§ 124, 125, pp. 990-996 
Instructions as to, civil action, § 49, p. 893 
Reference to in instructions, civil actions, § 49, 
p. 883 

Whip, 

Assaulting person with while in possession of 
deadly weapon, § 77, p. 931 
Disgrace inflicted by as aggravated assault, § 78 
Whipping, 

Aggravated assault when done by two or more 
persons, § 73 

Amount recoverable for, civil action, § 56, p. 906, 
n. 22 

Criminal battery, f 70 

Presumption of malice in prosecution of school 
teacher for whipping pupil, § 114, p. 973 

Wife, 

Defense of, 

Civil liability, § 19 


Wife—Continued, 

Defense of—Continued, 

Criminal responsibility, § 93 
Resisting assault by, § 92, p. 944, n. 55, 64 
Willfulness, 

Burden of proof, civil action, § 38, p. 852 
Indictment or information, necessity of alleg¬ 
ing, § 110, p. 965 

Instruction defining, criminal prosecution, § 128, 
p. 1004, n. 78 

Jury question, criminal prosecution, § 127, p. 997, 
n. 85 

Proof of, civil action, § 37, p. 847, n. 19 
Shooting constituting aggravated assault, § 76, 
p. 929 

Withdrawal from combat, liability for subsequent as¬ 
sault, § 16, n. 9 

Withdrawal from difficulty, instruction on, criminal 
prosecution, § 128, p. 1009, n. 12 
Withdrawal of general issue, civil action, § 36, p. 
844 

Women. Females, ante 

Wooden club, striking with as aggravated assault, 
§ 76, p. 928 

Words alone not constituting assault, civil, § 5 
Workhouse, imprisonment in, criminal prosecution, 
§ 130, p. 1015 

Worldly standing, consideration in determining 
amount of damages, civil action, § 56, p. 906 
Worship, aggravated assault committed in place of, 
§ 82 

Wound, proof of inadmissible in absence of allega¬ 
tion in indictment, § 113, p. 970 
Wounded feelings, damages recoverable for, civil 
action, § 54, p. 898 
Wounding, 

Aggravated assault, § 76, p. 930 
Amendment of complaint charging battery by 
adding allegation of, civil action, § 36, p. 845 
Sufficiency of evidence to sustain conviction for 
malicious or felonious, § 125, p. 993 
Wrench, variance between charge of assault with 
and proof of assault with stick, § 113, p. 973, n. 
90 

Writ, force used in placing party in possession under, 
civil liability, § 23, p. 827 
Wrongful arrest, 

Resistance to, criminal responsibility, § 92, p. 949 
Third person interfering to prevent, criminal 
responsibility, § 93 


ASSIGNMENTS 


Ability, contract involving exercise of, assignability, 

§ 26, p. 1074 
Absolute assignment. 

Assignor as necessary party to proceeding in eq¬ 
uity to enforce, § 135, p. 1186 

Jury question in case of conflicting evidence, 
§ 144 

Respects right of assignee to sue in own name as 
real party in interest, § 125, p. 1178 
Abuse of process. 

Assignor’s liability in suit brought in his name 
by assignee, § 124 

Right of action for, assignability, i 33 
Acceptance, 

Assignee, 

Necessity, § 73 


Acceptance—Continued, 

Assignee—Continued, 

Priority of assignee first obtaining debtor’s 
acceptance over earlier partial assign¬ 
ment, § 91, p. 1147 

Check, equitable assignment resulting from, § 60, 
p. 1113 

Debtor, §§ 75-77, pp. 1127-1133 

Consideration for debtor’s acceptance, § 70 
Jury question, § 144 

Nonnegotiable order on particular fund, neces¬ 
sity to constitute equitable assignment, § 61, 
p. 1114 

Preponderance of evidence required to show, fi 
143, p. 1208 

Presumption as to, § 140, p. 1200 





ASSIGNMENTS 


Acceptance—Continued, 

Proof of assignment by evidence showing, § 143, 

p. 1206 

Accepted bill of exchange, equitable assignment, § 60, 

p. 1110 

Account, 

Assignability, § 16 

Delivery, parol transfer without, § 48 
Items received in evidence, consideration for all 
purposes, § 141 

Parol assignment of, § 45, n. 16 
Pleading assignment of, § 137, p. 1191, n. 50 
Accounting, right of assignee to, § 100, n. 48 
Acknowledgment, 

Existing indebtedness, assignability, § 29, n. 63 
Written assignment, § 55 
Acquiescence, 

Jury question, § 144 

Payment estopping assignee to enforce claim 
against debtor, § 117 
Presumption as result of, § 140, p. 1199 
Actions, §§ 120-145, pp. 1168-1210 
Assignee, 

Against, § 131 

By, §§ 123-128, pp. 1171-1183 
Assignor, 

Against, § 130 
By, § 122 

Assignor and assignee, between, § 121 

Costs, § 145 

Defenses, § 132 

Evidence, post 

Judgment, post 

Parties, § 131 

Pleading, post 

Questions of law and fact, § 144, p. 1208 
Time to sue and limitations, § 134 
Trial, § 144 
Trustee, § 129 

Adequate remedy at law preventing suit in equity 
by assignee, § 125, p. 1180 

Admissibility of evidence, action arising under as¬ 
signment, § 141 
Advancements, 

Equitable assignment, advancements for wages 
as, § 58, p. 1104 

Mortgages on crops for advancements as equita¬ 
ble assignment, § 59, p. 1107, n. 50 
After-acquired property, assignment of, § 12 
Agency contract, action on by assignee in own name, 
§ 125, p. 1176, n. 56 

Agency of assignee for both assignor and debtor, ef¬ 
fect of, § 100, n. 41 
Agent, 

Assignee for collection occupying relationship of, 
§ 94 

Authority, 

Admissibility of evidence to show, § 142 
Necessity of showing when assignment is 
executed by, § 139 

Agreements, 

Equitable assignments, § 58, p. 1104 

Jlesult of agreement to pay or appropriate, 
§ 59, p. 1105 

Agreements to assign, § 43 

Alteration of contract, rights of assignee, § 99, n. 36 
Ambiguity resolved against party preparing, § 83 


Amendment, 

Parties to proceeding to enforce, § 135, p. 1187 
Pleading in action involving assignment, § 138, 
p. 1197 

Amount of recovery by assignee, § 100 
Ancillary rights of action passed as incidents, § 89 
Answer, action arising under assignment, § 138, pp. 
1195-1197 

Antecedent debt, estoppel where assignee takes chose 
in payment of, § 117 

Appeal bond or undertaking, assignability, § 23 
Appropriation, 

Equitable assignment, necessity of, § 58, p. 1102 
Necessity of in case of oral assignment, § 46 
Subject-matter, actual or constructive required, 
§ 41, p. 1089 

Architect’s services, contract for, assignability, S 26, 
p. 1074, n. 34 

Army ofScers, unearned pay accounts, assignment 
of, § 21 

Artificial person, right of action pertaining to, as¬ 
signability, § 30 

Assault and battery, right of action for, assignability, 
§ 33 
Assent, 

Assignment of expectancy, necessity, § 14, p. 1059 
Necessity, § 73 

Necessity for action by assignee in own name on 
assigned claim, § 125, p. 1174 
Assignee, 

Action against, § 131 

Action by, §§ 123-128, pp. 1171-1183 

Defined, § 1, p. 1046 

Estoppel to enforce claim against debtor, § 117 
Liabilities of, §§ 103-107, pp. 1160-1163 
Notice to be given by, § 74, p. 1125 
Party to suit by assignor as holder of legal title, 
§ 135, p. 1187 

Rights of, §§ 99-102, pp. 1155-1160 
Assignor, 

Action against, § 130 
Action by, § 122, p. 1169 

Assignee in name of, § 124 
Defined, § 1, p. 1046 
Liability of assignee to, § 104 
Liability to debtor for damages inflicted by as¬ 
signee, § 111 

Party to action to enforce, § 135, p. 1185 
Payment to before receiving notice of assign¬ 
ment, § 98 

Rights of, §§ 108-110 

Assignee against, § 101, pp. 1157-1160 
Assignor and assignee, actions between, § 121 
Assigns, assignees as synonymous with, § 1, p. 1047 
Assumpsit, right of action, assignability, § 35 
Assumption of liability, assignee, § 107 
Assumption of obligation, allegation in respect to 
in petition in action against assignee, § 137, p. 
1189 

Attestation, written assignment, § 55 
Attorney, delivery of written assignment to, sufiBcien- 
cy, § 56 

Attorney’s fees, assignability, § 19, p. 1064, n. 25 
Author, contract with, assignability, § 26, p. 1077 
Authority, pleading of in action arising under ajs* 
signment, § 137, p. 1192 
Automobile accident. 

Action arising out of, assignability, § 34, n. 10 
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Automobile accident—Continned, 

Parol assignment of right of action growing out 
of, § 45, n. 16 

Bail, right to hold debtor to, assignability, § 35, n. 33 
Bank comptroller, claim against, assignability, § 30, 
n. 73 

Bank deposits, stockholder’s liability for, assignabil¬ 
ity, § 37, n. 45 
Bankruptcy, 

Assignor, effect of as respects right of assignee 
to sue in name of assignor, § 124 
Priority as against statutory assignee, § 91, p. 
1148 

Beneficial interest, 

Assignor's right to sue when retaining, § 122, p. 
1170 

Defense against owner of set up specially in 
answer, § 138, p. 1196 

Pleading in action arising under assignment to 
disclose, § 137, p. 1190 

Benefits, 

Assignability, § 24, p. 1071, n. 99 
Consideration for assignment including, § 70 
Bill of lading, delivery of, necessity, § 49, n. 40 
Bill of sale, insufficiency as proof of assignment, § 
143, p. 1206 
Bills of exchange, 

Acceptance, necessity, § 75. p. 1131 
Equitable assignment of, § 60, p. 1108 
Blank check, equitable assignment, § 60, p. 1111, n. 77 
Blanks, assignment in, § 52 

Bona fide assignment, pleading, allegations in re¬ 
spect to, § 137, p. 1193 

Bona fide purchaser taking subject to existing equi¬ 
ties and defenses between original parties, § 116 
Bond, delivery of, necessity, §§ 48, 49 
Book accounts, 

Liability of assignor guaranteeing correctness, 

§ 101, p. 1160 

Parol assignment of, § 45, n. 22 
Validity of assignment without delivery, § 45, p. 
1094, n. 22 
Breach of contract, 

Cause of action for passing to assignee of con¬ 
tract, § 89 

Parol assignment of cause of action for, § 45, 
n. 16 

Right of action, assignability, § 31 
Breach of covenant, allegation in respect to in peti¬ 
tion in action arising under assignment, § 137, 
p. 1189 

Breach of warranty, 

Assignor, liability of assignee for, § 105 
Liability of assignor, § 101, p. 1160 
Bridges, contracts for construction of, assignability, 

5 27, n. 58 

Brokerage commission agreement constituting equita¬ 
ble assignment, § 58, p. 1103, m 7 
Building contract, assignability, § 26, p. 1075 
Building contractor, assignment of balance due and 
to become due under contract, § 19, p. 1062, n. 12 
Burden of proof, actions arising under assignment, 

§ 140, pp. 1200-1203 

Capacity, pleading of in action arising under as¬ 
signment, § 137, p. 1192 
(Capacity of parties, § 64 

Carrier, right of action for injury to or loss of goods, 
assignability, § 34 


Cashier’s check as equitable assignment, § 60, p. 1113 
Causes of action, assignability, §§ 30-37, pp. 1079- 
1087 

Certificate of indebtedness, assignability, § 29 
Certification, check, equitable assignment resulting 
from, § 60, p. 1113 

Cestui que trust, causing suit to be prosecuted in 
name of trustee, § 129 
Chattels, 

Assignability, § 8 

Delivery of possession, necessity of, § 48 
Chautauqua agency, contract with, assignability, § 
26, p. 1076, n. 45 
Checks, 

Acceptance, necessity, § 75, p. 1131 
Equitable assignment by, § 60, p. 1111 
Promise to give not operating as equitable as¬ 
signment, § 59, p. 1106, n. 42 
Revocation before acceptance, § 79, n. 96 
Chose in action. 

Acceptance by debtor, §§ 75-77, pp. 1127-1133 
Agreements to assign, § 43 
Assignability at common law, § 3 
Assignability not affected by law authorizing as¬ 
signee to sue in own name, § 125, p. 1178 
Common law rule, § 3 
Consideration, § 69 
Delivery, necessity of, § 48 
Enforcement by assignee in name of assignor, 

§ 124 

Equitable assignments, § 58 
Equity rule, § 4 

Indorsement operating as assignment, § 53 
Judgments as evidence in actions on assigned 
chose, § 141 
Law governing, § 7 
Modern rule, § 5 

Necessity of delivery, § 48, p. 1095 
Partial assignment, §§ 38-40, pp. 1087-1089 
Acceptance by debtor, § 75, p. 1128 
Reassignment, § 80 
Statutory provisions, § 6 
Chose in possession, delivery, necessity, § 48 
Circumstantial evidence, equitable assignment prov¬ 
able by, § 143, p. 1205 

Clerical errors, written assignments, immateriality, 

§ 52 

Collateral, 

Assignability of interest in property assigned 
as, § 8 

Assignment as, right of assignee to sue in own 
name, § 125, p. 1177 

Collateral agreement, assignment of chose carrying 
as incident, § 86 

Collateral bond, action on by assignee of claims se¬ 
cured by, § 120, n. 74 

Collateral facts, complaint or petition not required 
to allege in action arising under assignment, § 
137, p. 1189 
Collateral security, 

Assignee taking subject to equities existing be¬ 
tween original parties, § 114 
Assignment for, right of assignee to sue as real 
party in interest, § 125, p. 1179 
Assignment including as incidents, § 87 
Interest acquired under assignment for, § 93 
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Collection, 

Assignee for as entitled to sue in own name as 
real party in interest, § 125, p. 1179 
Assignee’s liability to assignor in case of assign¬ 
ment for, § 104 

Assignor as party in action to enforce assignment 
for, § 135, p. 1185 

Assignor’s liability on collection by assignor, § 
101, p. 1158 

Employment of attorney for by assignee of col¬ 
lateral, § 93 

Power of attorney to collect as equitable assign¬ 
ment, § 62 

Set-off of debt assigned for, § 110 
Title acquired under assignment for, § 94 
Collusive agreement, dismissal of suit by nominal 
plaintiff suing for benefit of assignee not creat¬ 
ing bar, § 128 
Colorable assignment. 

Action on by assignee in own name, § 125, p. 1175, 
n. 55 

Admissibility of evidence as to under general 
denial, § 139 
Validity of, § 67 
Commission certificates, 

Assignability, § 29, n. 64 
Parol assignment of, § 45, n. 16 
Commissions earned, assignability, § 17 
Common law. 

Assignee’s right to sue in own name, § 125, p. 
1174 

Assignment of wages, necessity of acceptance by 
employer, § 75, p. 1131 
Property assignable under, § 3 
Compensation, definiteness as to amount shown in 
contract as respects right to assign, § 19, p. 1065 
Competency, 

Burden of proof as to, § 140, p. 1202 
Jury question, § 144 

Competent witness, assignment for purpose of en¬ 
abling assignor to become, validity, § 67 
Complaint, action to enforce, § 137, p. 1188 
Compliance with conditions, burden of proof, § 140, 

p. 1202 

Composer, contract between composer and publisher, 
assignability, § 26, p. 1077, n. 55 
Compromise or settlement, right of original parties, 
§ 97 

Conclusions, pleading in action arising under as¬ 
signment, § 137, p. 1190 

Condition precedent, priority as between assignees 
affected by, § 91, p. 114$ 

Conditional acceptance, 

Debtor, § 75, p. 1127 

Order on particular fund, equitable assignment, 
§ 61, p. 1116 
Conditional assignment, 

Assignor as necessary party to proceeding in 
equity to enforce, § 135, p. 1187 
Burden of proving compliance with conditions, § 
140, p. 1202 

Pleading in action to enforce, § 137, p. 1193 
Settlement before condition has been fulfilled, 
§ 97 

Conditional qualifications, effect of, § 41, p. 1090 
Conditions, operation and effect limited by, § 90 
Conditions precedent, • action by assignee, § 127 

6 C.J.S.-98 


Confidential clerk, acceptance of assignment of wages 
by, § 75, p. 1132 

Confidential relationship, necessity of showing of 
obtaining or opportunity to obtain independent 
advice, § 140, p. 1202 

Confirmation, impeachable assignment of expectancy, 
§ 14, p. 1060 

Conflicting evidence, jury to determine issues on, § 
144 

Conformity, judgment in action arising under as¬ 
signment, § 144 

Congressional order on government corporation, equi¬ 
table assignment, § 61, p. 1117 
Consent, 

Assignment of expectancy, ancestor, § 14, p. 1060 
Debtor or obligor, necessity, § 75, p. 1127 
Executory contract, assignment of, § 28 
Negativing lack of in complaint or petition in 
action to enforce, § 137, p. 1189, n. 27 
Partial assignment, action by assignee in own 
name in case of, § 126 

Pleading in action arising under assignment, § 
137, p. 1194 

Preponderance of evidence required to show, § 
143, p. 1208 

Presumption in respect to, § 140, p. 1200 
Priority waived by as between assignees, § 91, 
p. 1148 

Revocation, § 79 

Consideration, §§ 69-71, pp. 1120-1123 

Admissibility of evidence in action on, or involv¬ 
ing, assignment, § 141 
General denial, under, § 139 
Assignor as necessary party to action to enforce 
assignment without, § 135, p. 1185 
Assignor’s right of action against assignor for, 
§ 121 

Burden of proof as to, § 140, p. 1202 
Lack of as defense in action by assignee, § 132 
Pleading, necessity, § 137, p. 1193 
Presumption in respect to, § 140, p. 1200 
Promise of debtor to pay as respects right of 
assignee to sue in own name on assigned 
claim, § 125, p. 1174 

Statement of in unaccepted order not constitut¬ 
ing equitable assignment, § 60, p. 1110 
Construction, 

In general, § 83 

Statute regulating assignment of wages, § 19, p. 
1066 

Statutory provisions relating to assignment of 
chose in action, § 6 

Written acceptance of assignment, § 75, p. 1132 
Construction contract, assignability, § 26, p. 1075 
Constructive delivery, suflaciency, § 48 
Constructive notice, 

Burden of proof as to, § 140, p. 1203 
Recordation constituting, § 91, p. 1147, n. 46 
Contents, written assignment, § 52 
Contesting validity, § 81 

Contingent benefits, incidental passing under as¬ 
signment, § 85 

Contingent debts, assignability, §§ 18-22, pp. 1062-1069 
Contingent estates or interests, assignability, §§ 11- 
14, pp. 1055-1060 

Contingent fee contract, action on by assignee in own 
name, § 126, n. 7 
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Ck) 2 itingent interest, assignment to attorney no^ re¬ 
quiring joinder of in action to collect, § 135, p. 
1187 

Continuance of action in name of original party in 
case of assignment after suit brought, § 124 
Continuing contract, assignment of, § 84, p. 1142 
Coin tract 

Assignability, §§ 23-28, pp. 1070-1077 
Right of action on contract, § 31 
Assignee as real party in interest with right to 
sue in own name, § 125, p. 1179 
Assignee’s duty to assignor to carry out terms 
of contract, § 104, n. 95 

Assignee's liability to other contracting party 
on contract assigned, § 107 
Assignment as, § 2, p. 1047 

Assignor as necessary party in action against as¬ 
signee of, § 135, p. 1186 

Assignor's liability on contract after assignment, 
5 112 

Attaching to pleadings in action to enforce as¬ 
signment, § 137, p. 1193 

Contractor's assignment of contract or moneys 
earned thereunder, f 15, n. 90 
Operation of assignment of, § 84, p. 1142 
Parol assignment of, § 45, n. 16 
Right of action on, assignability, $ 31 
Rights acquired under assignment of moneys due 
under, § 84, p. 1141 

Control of proceedings for enforcement, assignee, § 
128 

Control over property or right assigned, § 96 
Convenient enforcement, assignment made for pur¬ 
pose of, validity, § 67 
Conversion, 

Assignor’s liability for by exercising act of do¬ 
minion over thing assigned, § 101, p. 1158 
Eight of action for, assignability, § 34 
Copy, annexation to declaration in action to enforce, 
§ 137, p. 1193 

Copyrighted material, contract to furnish, assignabil¬ 
ity, § 24, p. 1072, n. 9 

Cost bond, assignment made to avoid giving of, va¬ 
lidity, § 67 

Costs, action involving assignment, § 145 
Counterclaim, 

Assignee’s right to set up defense to, § 132 
Assignment made to defeat, validity of, § 67 
Replication to in action arising under assign¬ 
ment, § 138, p. 1197 

County commissioner, public oflOicer as respects as¬ 
signability of salary or fees, § 21, n, 78 
Coupons, deposit in bank to pay interest on not 
constituting equitable assignment of fund, § 58, 
p. 1105 

Credit, contract relying for performance on, assign- 
abiUty, § 26, p. 1076 
Credit memorandum, assignability, § 29 
Creditors, priorities as against assignees, § 92 
Creditors’ committee, settlement with by assignee of 
collateral, § 93 

Criminal conversation, right of action for, assigna¬ 
bility, $ 33 

Current accounts, assignability, § 16 
Damages, 

Assignee’s failure to prosecute assigned 
burden of proof as to, § 140, p. 1201 


Damages—Continued, 

Breach of warranty of title and validity of chose 
assigned, § 101, p. 1160 

Date, 

Error in not affecting validity, § 52, n. 56 
Pleading in action arising under assignment, § 
137, p. 1192 

Presumption as to execution and delivery on day 
of, § 140, p. 1199 

Death of assignor, action by assignee in own name 
in case of, § 125, p. 1176 
Debt, 

Assignability, § 15, n. 90 
Assignment or joint rights or debts, § 63 
Delivei-y of written evidence or statement of 
debt, § 50 

Debtor, 

Acceptance by, § 75 
Assignor’s rights against, § 109 
Liability of assignee to, § 105 
Notice to be given to, § 74, p. 1125 
Objection to use of assignor’s name by assignee 
in suing, § 124 

Rights acquired by assignee against, § 100 
Rights of, § 113 

Deceit, right of action for, assignability, § 35 
Declaration, action to enforce, § 137, p. 1188 
Declaration of trust, equitable assignment in nature 
of, § 1, p. 1046 
Deeds, 

Assignability of grants or reservations, § 10 
Distinguished, § 2 p. 1048 

Default in installments, payment of as equitable as¬ 
signment of bond and mortgage securing debt, 
§ 58, p. 1105 

Default of debtor, assignor’s liability, § 101, p. 1158 
Defects, assignee taking subject to, § 99 
Defects of title, assignor’s liability, § 101, p. 1159 
Defenses, 

Action by assignee, § 132 
Assignee taking subject to, § 114 
Definiteness, notice of assignment, § 74, p. 1125 
Definitions, § 1, pp. 1045-1047 
Delivery, 

Acceptance by purchaser of deliveries from sell¬ 
er’s assignee as waiver of objections to as¬ 
signment, § 77, n. 87 

Equitable assignment, necessity for, § 58, p. 1105 
Proof of assignment by evidence showing, § 143, 

p. 1206 

Subject-matter, §§ 47-50 
Written assignment, § 56 
Delusions, 

Evidence, § 143, p. 1207 

Proof of as insufficient to show incapacity to 
make assignment, § 143, p. 1207 
Demand, 

Condition precedent to action by assignee, § 127 
Pleading in action arising under assignment, § 
137, p. 1194 

Demand duebill, assignability, § 29, n. 60 
Demurrer, objection to pleading by in action to en¬ 
force assignment, § 136 

Demurrer to evidence, action arising under assign¬ 
ment, rule governing, § 144 
Denial, 

Assignee’s right to maintain suit, plea or answer 
setting up, § 138, .p. 1195 
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Denial—Continued, 

Assignment, plea or answer in action by as¬ 
signee, § 138, p. 1196 
Description, subject-matter, § 44 
Detriment to assignee as consideration, § 70 
Devisee, assignment of expectancy, § 14, p. 1057 
Diligence, prosecution of suit by assignee, necessity 
before bolding assignor liable, § 101, p. 1158, 
n. 64 

Direction of verdict, action arising under assign¬ 
ment, rule governing, § 144 
Discount, 

Assignment of future wages at excessive rate 
of, § 19, p. 1066 

Recovery from assignor for deficiency in amount 
of chose assigned resulting from undisclosed 
agreement, § 101, p. 1159 

Dismissal, action arising under assignment, rule gov¬ 
erning, § 144 

Distinctions, § 2, pp. 1047-1051 
Dividends, assignment of chose carrying right to, 
§ 85 

Domicile, law of governing, § 41, p. 1090 
Dominion, act of by assignor over thing assigned, 
effect of, § 101, p. 1158 
Drafts, 

Acceptance, necessity, § 75, p. 1131 
Equitable assignment of, § 60, p. 1108 
Duress, 

Defense of to be specially pleaded in replica¬ 
tion, § 138, p. 1197 
Effect of, § 66 

Jury question in respect to, § 144 
Duties imposed by contract, assignment of, § 25 
Earned, construction of term under statute making 
invalid assignment of unearned wages, § 19, p. 
1066 

Earned salary, fees or wages, assignability, § 17 
Earnings, 

Future, assignability, § 19, p, 1062 
Future not founded on existing contract, assign- 
ability, § 20 

Rights acquired under assignment of, § 84, p. 
1141 

Easements, assignability of right of entry reserved 
in grant of, § 13 
Effective date, § 82 

Electricity, contract to furnish, assignability, § 24, 
p. 1071, n. 5 

Employer, filing of assignment of wages or salary 
with, § 57, n. 86 

Employers’ Liability Act, widow’s right of action 
under, assignability, § 33, n. 4 
Encumbrances, right of action for breach of cove¬ 
nant against, assignability, § 31, n. 82 
Enforcement of rights and interest arising out of 
assignment, § 120 

Entire deposit, check for operating as equitable as¬ 
signment, § 60, p. 1113 
Entry, assignment of right of, § 13 
Equitable, §§ 58-62, pp. 1101-1118 
Equitable assignment, 

Action on by assignee in own name, § 125, p. 
1176, n. 57 

Burden of proof, § 140, p. 1201, n. 92 
Circumstantial evidence establishing, § 143, p. 
1205 

Consideration, necessity, § 69 


Equitable assignment—Continued, 

Defined, § 1, p. 1045 
Jury question, § 144 
Pleading of, § 137, p. 1192 

Plaintiff in action to enforce, § 137, p. 1189 
Presumption as to adequate consideration, § 140, 

p. 1200 

Equitable or legal nature of title, priorities as be¬ 
tween assignees dependent on, § 91, p. 1146 
Equities and defenses between original parties. 
Assignee taking subject to, § 114 
Bona fide purchasers, § 115 
Estoppel or waiver, § 117 
Notice of assignment, § 115 
Subsequent or remote assignees, § 119 
Equities assertable by debtor in action by assignee, 

§ 132 

Equities in favor of third persons, assignee taking 
subject to, § 118 
Equity, 

Amendment as to parties in proceeding to en¬ 
force, § 135, p. 1188 

Assignee as proper party to proceeding in by or 
against assignor, § 135, p. 1187 
Assignee’s right to sue in own name as real 
party in interest, § 125, p. 1179 
Assignor as party to proceeding to enforce in, 

§ 135, p. 11S6 

Chose in action, enforcement of assignment, § 4 
Contingent interests, assignability, § 12 
Enforcement of rights and interest arising out 
of assignment in, § 120 
Expectancy, assignment of, § 14, p. 1058 
Partial assignment, enforcement in, § 40 
Right to sue for fraud in, assignability, § 35 
Suit in for enforcement of partial assignment, 
§ 126 

Unaccepted partial assignment permitted in, § 75, 
p. 1129 

Escrow deposit, revocation of assignment, § 79, n. 98 
Essentials in general, § 41, pp. 1089-1091 
Estate, promise to pay from not operating as eq¬ 
uitable assignment, § 59, p. 1106, n. 43 
Estates assignable, §§ 3-40, pp. 1051-1089 
Estoppel, 

Assignee enforcing claim against debtor, § 117 
Assignee of express guaranty, § 101, p. 1159 
Consent to assignment, objection as to, § 77 
Contesting validity, § 81 

Debtor setting up equities and defenses avail¬ 
able against assignor, § 117 
Objection to assignment of contract, § 28 
Priority as between assignees, § 91, p. 1148 
Evidence, 

Action arising under assignment, §§ 141-143, pp. 
1203-1208 

Admissibility, §§ 141, 142 

Demurrer to evidence, action arising under as¬ 
signment, § 144 
Parol evidence, § 141 

Presumptions and burden of proof, § 140 
Weight and sufficiency, § 143 
Written evidence of title or right, necessity of 
delivery, § 49 

Evidences of title or indebtedness, title acquired un¬ 
der assignment of, § 84, p. 1142 
Exceptions, operation and effect limited by, § 90 
Executed contract, assignability, § 23 
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Esecution, written assignment, § 54 
Executor or administrator, 

Assignee in law, § 1, p. 1046 
Unearned fees or commissions;, assignability, § 22 
Executory contract, 

Assent to assignment, 5 75, p. 1128 
Assignability, § 24, pp. 1070-1073 
Assignment as warranting performance, § lOl, 
p. 1158 

Existence of fund, necessity for equitable assignment 
by order on particular fund, § 61, p. 1117 
Existence of subject-matter, necessity to be assign¬ 
able, § 9 

Existing contract, future earnings or profits under, 
assignability, § 19, p, 1062 
Existing estates or interests, assignability, § 8 
Existing lien creditors, priority as against assignees, 
§ 92 

Expectancy, 

Afiirmative showing of lack of fraud or oppres¬ 
sion in case of assignment of, § 140, p. 1202 
Assignability, § 14, pp. 1057-1060 
Consideration for assignment of, § 69 
Effective date of assignment, S 82 
Presumption of invalidity in case of assign¬ 
ment of, § 140, p. 1200 

Expectation of earning money, assignability, § 20, n. 
67 

Express guaranty, estoppel of assignee from enforc¬ 
ing, § 101, p. 1159 

Express promise to pay, necessity for action by 
assignee in own name on assigned claim, § 125, 
p. 1175 

Extension of time, 

Grant of after assignment, § 96 
Sufficient consideration, § 70 
Extra work, claim for passing with assignment of 
money due or to become due under contract, § 
84. p. 1141 

Extrinsic proof, written instrument dependent on, 
assignability, § 29 
Pact, assignee in, § 1, p. 1046 
Fact of assignment, 

Admissibility of evidence In respect to, § 142 
Burden of proof as to, § 140, p. 1202 
Pleading in action to enforce, § 137, p, 1191 
Failure of consideration, effect of, § 69 
Fairness, equitable assignment, § 58, p. 1103 
False arrest, right of action for, assignability, § 33 
Family arrangements, transfer of expectancy ac¬ 
complished by means of, § 14, p. 1060 
Federal courts, action by assignee in own name in, 

§ 125, p. 1174 

Federal Employers’ Liability Act, 

Assignability of cause of action for personal in¬ 
jury under, § 7, n. 15 

Right of action under, assignability, § 33, n. 99 
Fees, 

Assignability, § 17 
Public officer, assignability, § 21 
Ferryboat captain, public officer as respects assign- 
ability of salai*y or fees, § 21, n. 78 
Fiduciaries, unearned fees or commissions, assign- 
ability, § 22 

Fiduciary relationship, assignee for collection, § 94 
Filing, written assignments, § 57 
Piling order or assignment as acceptance, § 75, p. 
1132 


Forbearance as consideration, § 70 

Foreign state, law governing validity, § 41, p. 1091 

Forfeiture, statutory, assignability, § 37 

Form, § 41, p. 1090 

Acceptance by debtor, § 75, p. 1132 
Equitable assignment, § 58, p. 1101 
Notice of assignment, § 74, p. 1125 
Written assignment, § 52 
Formality, oral assignment, § 45 
Forum, 

Effect of assignment determined by law of, § 82 
Law of controlling as to name in which action 
by assignee shall be brought, § 125, p. 1174 

Fraud, 

Admissibility of evidence as to under general 
denial in action involving assignment, § 139 
Assignor, liability of assignee for, § 105 
Burden of proof as to, § 140, p. 1202 
Cancellation of nonnegotiable contract as against 
assignee, § 131 

Debtor’s right to set up in action by assignee, 
§ 132, n. 56 
Effect of, § 66 

Equitable assignment as result of, § 58, p. 1102 
Presumption of, § 140, p. 1200 
Right of action for, assignability, § 35 
Sufficiency of evidence to establish, § 143, p. 
1207 

Fraudulent conveyance, assignment without consid¬ 
eration as, § 69 

Fraudulent representations, right of action for, as¬ 
signability, § 35, n. 40 

Funds, contract under which party is intrusted with, 
assignability, § 26, p. 1077 

Future earnings, filing or recording of written as¬ 
signment of, § 57 

Future estates, assignability, §§ 11-14, pp. 1055-1060 
Future profits or earnings, assignability, §§ 18-22, pp. 
1062-1069 

Garage keeper, cause of action against for wrongful 
delivery of car, assignability, § 34, n. 15 
Garnishment, 

Assignment of claim for purposes of, § 6, n. 10 
Assignment of future wages subordinate to, § 
19, p. 1065, n. 38 
General denial. 

Evidence admissible under in action arising un¬ 
der assignment, § 139 

Fact of assignment put in issue by, § 138, p. 
1196 

General terms, property or rights passing by assign¬ 
ment in, § 84, p. 1140 
Gift, 

Assignment taking effect as, § 69 
Distinguished, § 2, p. 1048 
Good faith. 

Necessity in assignment of wages, § 66, n. 43 
Priority as between assignees affected by lack 
of, § 91, p. 1147 

Governing law, chose in action, assignability, § 7 
Grants, assignability, § 10 

Grate bars, contract to furnish 'and install, assign- 
ability, § 24, p. 1071, n. 5 
Guaranty, distinguished, § 2, p. 1048 
Guardian, 

Assignee in law, § 1, p. 1047 

Unearned fees or commissions, assignability, § 22 
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Heir expectant, ratification of assignment by, § 78, 
n. 93 

Highway employee not public oflScer as respects as¬ 
signability of future earnings, § 21, n. 78 
Home, contract to provide, assignability, § 26, p. 
1077, n. 51 

Ideas, assignability, § 8, n. 16 
Identification, subject-matter, § 44 
Implication, parol assignment, § 46 
Implied warranty on part of assignor, § 101, p. 1159 
Inadequacy of consideration, effect of, § 70 
Incapacity, assignment made to avoid, validity of, 
§ 67 

Incidental injury, right of action for, assignability, 
§ 34 

Incidents, rights passing as, §§ 85-89, pp. 1142-1144 
Incompetency, assignor, burden of proof as to, § 140, 

p. 1202 

Incorporeal hereditaments, assignability, § 8 
Incumbrances, liability of assignee for, § 106 
Indemnity for costs, assignor’s right to in case of 
action by assignee, § 128 
Indian’s contract, assignment of, § 53, n. 63 
Indorsee, assignee distinguished from, § 1, p. 1047 
Indorsement, 

Assignment of chose in action by, § 53 
Distinguished, § 2, p. 1048 
Oral agreement as to not constituting equitable 
assignment, § 58, p. 1105 

Ineffectiveness, defense in action by assignee, § 132 
Inference, parol assignment, § 46 
Informal written assignment, § 52 
Inheritance, assignment of expectancy not extinguish¬ 
ing right of, § 14, p. 1058 

Initial pleadings;, action to enforce, § 137, p. 1188 

Insanity, evidence, § 143, p. 1207 

Insolvency, 

Assignor, 

Effect as respects right of assignee to main¬ 
tain action in name of assignor, § 124 
Prerequisite to resort to action by assignee 
against debtor, § 127 

Priority as against statutory assignee, § 91, p. 
1148 

Installments, 

Assignment of one not depriving assignor of 
right to sue for subsequent, § 109 
Money to become due in, assignability, § 19, p. 
1063 

Instructions, action arising under assignment, rule 
governing, § 144 

Intangible property, law governing, § 41, p. 1091 
Intangible right, equitable assignment, § 12, n, 39 
Integrity, contract relying for performance on, as¬ 
signability, § 26, p. 1076 

Intended assignment, notice of not notice of subse¬ 
quent assignment, § 74, p. 1126 
Intent, 

Bill or draft as equitable assignment, § 60, p. 1109 
Check operating as equitable assignment, § 60, 

p. 1112 

Construction so as to ascertain and carry out, 

§ 83 

Equitable assignment, § 58, p. 1102 
Necessity, § 41, p. 1089 

Presumption in respect to in action involving 
assignment, § 140, p. 1199 


Intention, test of assignability of contract, § 24, p, 
1071 
Interest, 

Assignment of chose carrying right to, § 85 
Possibility coupled with, assignability, § 12 
Interest passing, § 84, pp. 1139-1142 
Interference by assignor with thing assigned, effect 
of, § 101, p. 1158 
Interpleader, 

Enforcement of rights of assignee in partial as¬ 
signment under bill of, § 126 
Right to question validity, § 81, n. 7 
Interpretation, in general, § 83 

Intervention, assignee of part of claim in suit in 
equity, § 135, p. 1187 

Invalid chose, liability of assignor, § 101, p. 1159 
Invalidity, 

Effect of, § 82 

General denial raising issue, § 138, p. 1196 
Invalidity of assignment, defense in action by as¬ 
signee, § 132 

Irrelevant evidence inadmissible in action arising 
under assignment, § 141 

Issues, action arising under assignment, § 139 
Joinder, 

Parties to assignment, § 42 
Several holders of chose in action or obligees 
of instrument, § 63 

Joint adventure, contract of, assignability, § 26, p. 
1077, n. 55 

Joint interest, name in which action may be brought 
for enforcement, § 126 

Joint judgment, action arising under assignment, § 
144 

Joint payees, right of action, assignability, § 30, n. 72 
Joint rights or debts, methods of assigning, § 63 
Judgment, 

Action arising under assignment, § 144 
Contract involving exercise of, assignability, § 26> 
p. 1074 

Distinguished, § 2, p. 1048 
Jurisdiction, 

Action to enforce, § 133 

Assignment made to confer, validity of, § 67 
Jury questions, action arising under assignment, § 
144 

Knowledge, 

Assignment of expectancy, necessity, § 14, p. 
1059 

Contract involving, consent to assignment re¬ 
quired, § 75, p. 1128 

Labor, contract calling for performance of, assign- 
ability, § 26, p. 1075 

Labor tickets, parol assignment of, § 45, n. 16 
Laches, 

Enforcement, effect of, § 134 
Priority as between assignees affected by, § 91, 
p. 1148 

Latent equities, assignee taking without notice of, 

§ 118 
Law, 

Assignee in, § 1, p. 1046 

Assignee’s right to sue in own name to enforce 
rights in subject-matter, § 125, p. 1173 
Enforcement of rights and interest arising out 
of assignment at, § 120 
Partial assignment, enforcement at, § 39 
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Law goTerning, § 41, p. 1090 

Assignability of chose in action, § 7 
Construction, § 83 
Effect of assignment, § 82 
Name in which action by assignee shall be 
brought, § 125, p. 1174 

Lawsuit, control of by assignor in case of partial 
assignment, § 96 
Lease, distinguished, § 2, p. 1049 
Leaseholder, right of action for use and occupancy 
of lands, assignability, § 30, n. 78 
Legal assignment, pleading of in action arising un¬ 
der assignment, § 137, p. 1192 
Legal right, waiver or forbearance of as suflScient 
consideration, § 70 

Legal title, priorities as between assignees deter¬ 
mined by prior acquisition of, § 91, p. 1146 
Legal title warranting suit by assignee in own name 
as real party in interest, § 125, p. 1178 
Legality, 

Validity, post 

Legality of consideration, necessity, § 71 

Legality of object, § 68 

Legality of subject-matter, necessity, § 44 

Letter, 

Acceptance by, § 73 

Notice of assignment by, § 74, p. 1126, n. 36 
Promising payment, assignability, § 29, n. 60 
Liabilities of assignee, §§ 103-107, pp. llGO-1163 
Liabilities under contract, assignment of, § 25 
Libel, right of action for injury to reputation by, 
assignability, § 33 
Liens, 

Assignment including as incidents, § 87 
Distinguished, § 2, p. 1049 
Limitations, 

Action to enforce, § 134 
Property or interest transferred, § 84, p. 1140 
Eights of assignee, § 99 
Limited assignment, 

Priority as between assignees in case of, § 91, p. 
1149 

Settlement or compromise in case of, § 97 
Litigious right, assignability, § 30 
Loan, assignment of future wages to secure, § 19, 

p. 1066 

Logging contract, assignability, § 26, p. 1075, n. 42 
Love and affection insufficient consideration, § 70 
Maker, construction against, § 83 
Malicious prosecution, right of action for, assigna¬ 
bility, § 33 

Manner of assignment, allegations of in action to 
enforce, § 137, p. 1192 

Margin, acceptance inserted on, § 75, p. 1132 
Married man, assignment of unearned wages, assent 
of wife, §19, p. 1067, n. 62 

Marry, promise to as sufficient consideration, § 70 
Material allegations, proof of required in action in¬ 
volving assignment, § 139 
Memorandum of accounts, assignability, § 16 
Mental anguish, right of action for, assignability, § 
33, n. 90 

Mental incapacity, sufficiency of evidence to estab¬ 
lish, § 143, p. 1207 

Mental incompetency, presumption against validity 
of transaction in case of, § 140, p. 1200 
Merchandise coupons, assignability, § 29 


Misjoinder, assignor having parted with entire inter¬ 
est, § 135, p. 1185 

Misrepresentation, right of action for, assignability, 
§ 35, n. 33 
Mistake, 

Cause of action for, assignability, § 35, n. 34 
Effect of, § 65 

Modern rule, chose in action, assignability, § 5 
Modes, §§ 41-81, pp. 1089-1136 
Modification, right of original parties, § 96 
Modified contract, effect of assignment of, § 84, p. 1142 
Money demand for goods sold, assignment of not con¬ 
stituting transfer of title, § 84, p. 1142 
Money due or to become due, §§ 15-22, pp. 1060-1069 
Eights acquired under assignment of, § 84, p. 
1141 

Mortgage, distinguished, § 2, p. 1049 
Motive, 

Debtor’s right to question in action by assignee, 
§ 132 

Immateriality, § 67 

Mutual accounts, assignability of balance due on, 
§ 16 

Mutual assent. 

Assignment becoming effective on, § 74, p. 1124 
Necessity of, § 64 
Nature of, § 2, pp. 1047-1051 

Naval officers, unearned pay accounts, assignment 
of, § 21 

Negative averments, petition or complaint in action 
arising under assignment, § 137, p. 1189 
Negotiable bill, order for payment of money in form 
of as equitable assignment, § 61, p. 1116 
Negotiable instruments, acceptance, necessity, § 75, 
p. 1131 

Negotiations, distinguished, § 2, p. 1048 
New parties, action at law to enforce, § 135, p. 1188 
Nominal plaintiff, defense of want of interest set 
up in plea or answer in action arising under as¬ 
signment, § 138, p. 1196 
Nonassignability, 

Admissibility of evidence as to under general 
denial, § 139 

Assignor as necessary party in action to enforce 
in case of, § 135, p. 1185 
Defense in action by assignee, § 132 
Demurrer raising objection of, § 136 
Nonexistent fund, assignment of, § 44 
Nonnegotiable instrument, indorsement in blank up¬ 
on, § 53 
Nonpayment, 

Assignor’s liability for, § 101, p. 1158 
Pleading of in action by assignee, § 137, p. 1195 
Nonperformance, pleading in action by assignee, § 
137, p. 1195 

Nonsuit, action arising under assignment, rule gov¬ 
erning, § 144 

Notary public, public officer as respects assignability 
of salary or fees, § 21, n. 78 
Notary’s bond, right of action on, assignability, § 31, 
n. 81 

Note, delivery, necessity of, §§ 48, 49 
Notice, 

Burden of proof as to, § 140, p. 1203 
Creditors, necessity to preserve rights of as- 
I signee, § 92 
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Debtor, 

Equities and defenses between assignor and 
debtor arising after, § 115 
Rights of assignee as dependent on giving 
of, § 100 

Pleading of in action arising under assignment, 

§ 137, p. 1193 

Preponderance of evidence required as to, § 143, 
p. 1207 , 

Priorities as between assignees determined by, 

§ 91, p. 1145 

Want of, plea or answer alleging, § 138, p. 1196 
Notice to debtor, § 74, pp. 1124-112 ^ 

Novation, distinguished, § 2, p. 1050 
Objections, assignor to use of name by assignee m 
suing on chose, § 124 
Obligations assumed by assignee, enforcement against, 

§ 131 . ^ 

Obligations under contract, liability of assignor on, 

§ 112 

Offer to contract, assignability, §§ 8, 29 
Open accounts, assignability, § 16 
Operation and effect, §§ 82-94, pp. 1136-1152 

Oral acceptance, . 

Order on particular fund, equitable assignment, 

§ 61, p. 1116 

Written assignment, § 73 

Oral assignments, §§ 45, 46 . « 

Action on by assignee in own name, § i2o, p. 

1176 . . 

Oral evidence, sufficiency to prove assignment, § 143, 

P- 1206 . X c KO 

Order on commission merchant as assignment, § oA 

n 50 

Order on particular fund, equitable asagnment by, 

§ 61, p. 1114 

Order promising payment, assignabili^, § 29, 

Ordinary business contract, assignability of, § P- 

Ores^*rigbt of action for wrongful mining of, assign- 

ability, § 34 . 

Output of factory, contract to furnish, assignability, 

§ 24, p. 10T2, n. 9 

^^^SroVertii« allegation of in action by assignee 

§ 132 . , 

Denial of, plea or answer setting up in asagnee s 

action, § 138, p. 1195 
Ownership passing to assignee as 

sue in own name as real party in interest, f 125, 

Paintin?^^d finishing building executory contract 
for, assignability, § 26, p. 10T5, n. 39 
Parol assignments, §§ 45, 46 .. 

Partial assignments, § 75, p. 1130, n. 54 

action to enforce, 

§ 135, p. 1187 

At Inw, § 39 ^ f. fi n 1201 

Burden of proving consent, § 140, p. 1201 

Consent of debtor or obligor, § 75, p. 1128 

Equity, § 40 

Oral assignment, § 45, n. 16 
Parties to action to enforce, § P- 
Priorities as between assignees, § 91, p. 1147 


ASSIGNMENTS 

Partial assignments—Continued, 

Proof required, § 139 

Subordinacy to subsequent whole asagnment, s 
91, p. 1146, n. 38 
Partial invalidity, effect of, § 72 
Particular business, covenant not to engage in, as¬ 
signability, § 24, p. 1071 
Particular fund, 

Agreement to pay out of not operating as eq¬ 
uitable assignment, § 59, p. 1105 
Check on as equitable assignment, § 60, p. 1114 
Order on as equitable assignment, § 61, p. 1114 
Parties, § 42 

Action to enforce assignment, § 135, pp. 1185- 
1188 

Construction by, § 83 ^ 

Demurrer raising objection to in action to en¬ 
force, § 136 

Partner as public officer, validity of agreement to 
pay into firm’s fund all salaries and commis¬ 
sions derived from office, § 21 

Partnership, . * ok 

Assignment of interest in contract, § 63, n. 3D 
Dissolution as respects effect of agreement for 
assignment of wages to accrue, § 19, p. 1065, 

Partner^lp name, action by assignee in, § 124, n. 10 
Patent Infringement, right of action for, assignabil¬ 
ity, § 34 
Payment, 

Assignee, effect of payment to, § 98 
Burden of proof as to, § 140, p. 1201 
Pleading in action by assignee, necessity or, s 
138, p. 1195 

Right to hold assigned collateral, § 93 
Penalty, statutory, assignability, § 37 
Percentage reserved in contract, assignment of, § 84, 

P- 1141 . , 

Person, right of action for injury to, assignability, 

§ 33 

Personal association, contract involving, assignabil¬ 
ity, § 26, p. 1077 ^ 4 * 

Personal confidence, contract involving relation o , 
assignability, § 26, p. 1076 
Personal contract, « .a-t 

Liability of assignee for breach, § lUT 
Partial assignment, § 38 . •<. 

Personal representative, assignor, use of name in suit 
by assignee, § 124 
Personal service, 

Contract for, ^ ^ 

Assignability, § 26, pp. 10 <4-1077 
Consent to assignment required, § 75, p. 1128 
Petition, action to enforce, § 137, p. 1188 
Physical anguish, right of action for, assignability, 
e 33 n 90 

Place of performance, law of controlling in deter¬ 
mining validity, § 41, p. 1091 . --ak 

Plea, action arising under assignment, § 138, pp. lido- 
1197 

to enforce, §§ 136-138. pp. 1188-1197 
Amendments, § 138, p. 1197 

Declaration, complaint or petition, § 137, p. ii»3 
Demurrer, action to enforce assignment, § 136 
Issues, proof and variance, § 139. p. 1197 
Plea or answer and subsequent pleading, § 138, 
p. 1195 
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Pleading—Continued, 

Replication, § las. p. 1107 
Verification, § 138, p. 1197 
Pledge, 

Chose assiped for collection, § 94 
Distinguished, § 2 , p. 1049 

Prior prevailing over subsequent assignees, § 92, 
n. 75 

Police telegraph operator, public oflScer as respects 
assignability of salary or fees, § 21, n. 78 
Possession, 

Presumption of assignment of chose in action 
not raised by, § 140, p. 1199 
Subject-matter, necessity for assignment, § 9 
Possibilities, 

Assignability, § 12 
Effective date of assignment, § 82 
Potential existence, 

Earnings under existing contract, assignability, 
§19, p, 1063 

Sufficiency as respects equitable assignment by 
order on particular fund, § 61, p. 1117 
Power of attorney, 

Assignability of wages or earnings under power 
executed before contract of employment, § 20 
Burden of proving compliance with conditions in 
assignment made under, § 140, p. 1203 
Operating as equitable assignment, § 62 
Precedence as between assignees, § 91, pp. 1145-1149 
Pre-existing debt. 

Payment of money on not assignment, § 2, p. 
1048 

Sufficient consideration, § 70 
Preference, incidental right, § 87 
Preliminary agreement, consideration in construction 
of assignment, § 83 
Preparer, construction against, § 83 
Preponderance of evidence, action arising under as¬ 
signment, necessity of, § 143, p. 1204 
Present right of recovery, pleading to show in ac¬ 
tion arising under assignment, § 137, p. 1194 
Presumption, 

Acceptance by assignee, § 73 
Action arising under assignment, § 140, p. 1199 
Assignability of contract, § 24, p. 1071, n, 99 
Priorities, 

Between assignees, § 91, pp. 1145-1149 

Burden of proof as to, § 140, p. 1201 
Between assignees and creditors, § 92 
Incidental right, § 87 

Private banker, contract with as depositary, assign- 
ability, § 26, p. 1077, n. 53 

Proceeds, assignment of property carrying with it 
right to, § 85 
Professional services. 

Contract for, assignability, § 23, n, 95 
Rendition of as sufficient consideration, § 70 
Profits, 

Assignability, § 17 

Consideration for assignment including, § 70 
Future, assignability, § 19, p. 1062 
Rights acquired under assignment of, § 84, p. 
1141 

Prohibiting assignment by terms of contract, § 24, 
p. 1073 
Promise, 

Burden of proof as to, § 140, p. 1203 


Promise—Continued, 

Debtor, pleading of in action arising under as¬ 
signment, § 137, p. 1194 

Pleading in action arising under assignment, § 
137, p. 1192 
Promise to pay. 

Debtor, necessity for assignee to maintain action 
in own name on assigned claim, § 125, p. 1174 
Waiver, § 76 

Proof, action arising under assignment, § 139 
Property, 

Assignable, §§ 3-40, pp. 1051-1089 
Contract under which party is intrusted with,, 
assignability, § 26, p. 1077 
Passing, § 84, pp. 1139-1142 
Right of action for injury to, assignability, § 34 
Property right, statutory, assignability, § 37 
Prospective heir, assignment of expectancy, § 14, p. 
1057 

Provisions of contract affecting assignability, § 24, p. 
1072 

Public officer, salary or fees of, assignability, § 21 
Public policy, 

Assignment violating, § 68 

Equitable assignment not to be contrary to, § 
58, p. 1103 

Public road, right of action for damages to land 
by reason of laying out, assignability, § 34, n. 21 
Public work, contract for, assignability, § 27 
Publisher, contract with, assignability, § 26, p. 1077 
Purpose, debtor’s right to question in action by as¬ 
signee, § 132 

Purpose of suit, assignment for as respects right of 
assignee to sue in own name, § 125, p. 1177 
Putative assignor, action by in case of void assign¬ 
ment, § 122, p. 1170 

Qualified interest, debtor’s right to deal with assign¬ 
or in case of, § 96 

Questions of law and fact, action arising under as¬ 
signment, § 144 

Railroad, right of action for negligence resulting in 
killing of stock, assignability, § 34 
Ratification, § 73 

Assignment of expectancy, § 14, p. 1060 
Suit begun by assignor without authority of as¬ 
signee, § 122, p. 1171 

Validation of ineffective assignment by, § 78 
Real party in interest, 

Action by assignee in own name under statute- 
providing for suit in name of, § 125, p. 1177 
Assignee suing on chose in action as, § 124 
Aissignor’s right of action under statute requir¬ 
ing suit in name of, § 122, p. 1170 
Reassignment, § 80 

Original assignor’s right to sue after reassign¬ 
ment, § 119, n. 64; § 122, p. 1171 
Recall, notice not required in order to effect, § 74, 
p. 1125 

Receipt of order or assignment by debtor as accept¬ 
ance, § 75, p. 1132 
Receiver, 

Equivalent of assignee, § 1, p. 1047 
Unearned fees or commissions, assignability, § 22" 
Receiver’s check, equitable assignment, § 60, p. 1111, 
n. 77 

Recognition, necessity of for suit by assignee in own. 
name on assigned claim, § 125, p. 1174 
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Kecording, 

Law governing, § 41, p. 1091 
Written assignments, § 57 

Recording acts, priority as between assignees under, 

§ 91, p. 1147 

Recourse, assignment without, implied warranty in 
case of, § 101, p. 1160 

Redelivery, priority as between assignees in case of, 

§ 91, p. 1149 

Redelivery of instrument to original owner not op¬ 
erating as reassignment, § 80 
Redemption, default by assignor not affecting right 
of, § 93 

Redemption of stock, contract for, assignability, § 
24, p. 1072, n. 9 

Reengaging in business, contract prohibiting, assign- 
ability, §^24, p. 1071, n. 7 
Reentry, assignment of right, § 13 
Referee, public officer as respects assignability of 
salary or fees, § 21, n. 78 
Reformation of contract. 

Cause of action for. 

Assignability, § 35, n. 35 
Passing to assignee, § 89 

Refund, consideration on setting aside assignment, § 
70 

Refundment, saloon keeper’s claim for, assignability, 

§ 37, n. 49 
Release, 

Distinguished, § 2, p. 1050 
Right of original parties, § 97 
Relief fund association, assignment by employee of 
part of future wages to, § 19, p. 1065, n. 42 
Relinquishment of control. 

Amounting to constructive delivery, § 49 | 

Equitable assignment, 

Necessity of, § 58, p. 1104 
Order on particular fund, § 61, p. 1117 
Remedies, 

Acquired by assignee, § 100 
Incidental passing under assignment, § 85 
Remote assignee. 

Pleading title in action to enforce, § 137, p, 1191 
Rights and liabilities of, § 119 
Remote assignor, action against, § 130 
Removal of cause, assignment made to prevent, va¬ 
lidity of, § 67 

Rents, agreement to pay obligation from not operat¬ 
ing as equitable assignment, § 59, p. 1106 
Replevin, pleading fact of assignment, § 137, p. 1191 
Replication, action arising under assignment, § 138, 
p, 1197 

Repudiation of assignment, assignor as indispensable 
party to proceeding to enforce in case of, § 135, 
p. 1187 

Reputation, right of action for injury to, assignabil¬ 
ity, § 33 

Requisites, §§ 41-81, pp. 1089-1136 
Rescission, 

Cause of action for passing to assignee of con¬ 
tract, § 89 

Right of original parties, § 96 
Rescission of contract, right of action, assignability, 
§ 30, n. 75 
Reservations, 

Deeds, assignability, § 10 

Effect of, § 41, p. 1090 

Operation and effect limited by, § 90 


Responsibility, contract relying for performance on, 
assignability, § 26, p. 1076 

Responsiveness, plea or answer in action arising un¬ 
der assignment, § 138, p. 1195 
Restrictions, 

Operation and effect limited by, § 90 
Rights of assignee, § 99 

Restrictive covenant whereby employee agrees not to 
compete with employer, assignability, § 24, p. 
1071, n. 7 

Retired army officer, unearned pay, assignability, § 21 
Retroactive effect, statute regulating assignment of 
unearned wages, § 19, p. 1066 
Reversionary interest, assignability, § 8, n. 20 
Revocation, § 79 

Defense in action by assignee, § 132 
Power of as fatal to claim of equitable assign¬ 
ment, § 58, p. 1105 

Rights and liabilities of parties, §§ 95-119, pp. 1152- 
1168 

Rights assignable, §§ 3-40, pp. 1051-1089 
Common law rule, § 3 

Contracts and written instruments, §§ 23-29, pp. 

1070-1079 
Equity, § 4 

Estate and interests in property, §§ 8-14, pp. 

1054-1060 
Law governing, § 7 

Money due or to become due, §§ 15-22, pp. 1060- 
1069 

Rights of action, §§ 30-37, pp. 1079-1087 
Statutory provisions, § 6 

Rights of action, assignability, §§ 30-37, pp. 1079-1087 
Royalties, right of action for, assignability, § 34, n. 
25 

Salary, 

Assignability, § 17 

Future under existing contract, assignability, § 
19, p. 1063 

Partial assignment, § 38, n. 54; § 75, p. 1131, 
n. 68 

Parties to assignment, § 42 
Public officer, assignability, § 21 
Wages, post 

Sale, cause of action for fraud in, assignability, § 
35, n. 35 

Salesman’s open account, assignment without employ¬ 
er’s consent, § 75, p. 1130, n. 59 
School teacher, assignment of unearned salary, § 21, 
n. 78 
Seal, 

Consideration imported as to assignments under, 

§ 140, p. 1200 
Necessity of, § 54 
Sealed instrument. 

Assignment of, § 52 
Parol assignment of, § 45 
Security, 

Assignee’s liability to assignor in case of assign¬ 
ment for, § 104 

Assignment of property as distinguished, § 2, 
p. 1049 

Interest acquired under assignment for, § 93 
Priority as between assignees in case of assign¬ 
ment for, § 91, p. 1149 
Transfer of debt on assignment of, § 88 
Seduction, right of action for, assignability, § 33 
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Seizin, right of action for breach of covenant of, as- 

sigiiabllity, § 31, n. S2 

Separability, effect of partial invalidity, § 72 
Services, parol assignment of claim for, § 45, bu 16 
Set-off, 

Assignee’s right to set up defense to, § 132 
Debt assigned for collection, § 110 
Pleading in action by assignee, § 138, p. 1195 
Settlement, right of assignor in case of partial as¬ 
signment, § 96 

Severable contract, partial assignment, § 3S 
Several assignees, joinder in action to enforce, § 135, 

p. 1186 

Several writings, consideration of in determining 
meaning of parties, § S3 

Shipping facilities, right of action against carrier 
for failure to provide, assignability, § 34 
Signature, necessity of, § 54 
Situs, law of governing, § 41, p. 1090 
Skill, contract involving. 

Assignability, § 26, p. 1074 
Consent to assignment required, § 75, p. 1128 
Slander, right of action for injury to reputation 
by, assignability, § 33 

Special deposit, check drawn on as equitable assign¬ 
ment, § 60, p* 1113 

Special funds, equitable assignment in case of draft 
to be paid from, § 60, p. 1110 
Special knowledge, contract involving exercise of, 
assignability, § 26, p. 1074 

Specialty, assignment by instrument under seal, § 52 
Spes suecessionis, assignment of, § 14, p. 1058, n. 55 
Splitting of cause, enforcement of partial assignment 
resulting in, § 126 

Spur, contract by railroad company to construct, 
assignability, § 26, p. 1075, n. 42 
Stamping invoice as sufficient notice of assignment, 
§ 74, p. 1125, m 24 

Statement of debt or claim, delivery of, § 50 
Statutory conditions, pleading in action arising un¬ 
der assignment, § 137, p. 1190 
Statutory limitations, right of assigning money to 
become due, § 15 
Statutory provisions, 

Action by assignee in own name to enforce chose 
in action, § 125, p. 1175 

Assignment of future wages or salaries, § 19, p. 
1065 

Chose in action, assignability, § 6 
Notice of assignment, compliance with, § 74, p. 
1127 

Statutory rights of action, assignability, J 37 
Stipulations, 

Assignability of contract as affected by, § 24, p, 
1072 

Priority waived by as between assignees, § 91, 
p. 1148 

Stock, cause of action for fraud in sale of, assigna¬ 
bility, § 35, n. 34 

Stockholder’s liability, right of action for, assigna¬ 
bility, § 37, n. 44 

Stranger questioning validity, § 81 
Subcontract, 

Distinguished, § 2, p. 1051 
Mere letting of not an assignment, § 41, p. 1090 
Subcontractor’s certificate, assignability, § 29, n. 64 
Subject-matter, j 44 


Subordination, assignment containing express pro¬ 
vision for as respects priority, § 91, p. 1148 
Subrogation, distinguished, § 2, p. 1051 
Subscribing witnesses, effect of failure to have, § 55, 
n. 74 

Subsequent assignee, 

Burden of proving bona fide purchase, § 140, p. 
1201 

Rights and liabilities of, § 119 
Subsequent creditors, priority as against assignees, 
§ 92 

Subsequent pleadings, action arising under assign¬ 
ment, § 138, pp. 1195-1197 
Subsequently acquired funds, assignability, § 12 
Substitution, parties to proceeding in equity to en¬ 
force, § 135, p. 1188 
Successive assignees, 

Payment of debt, § 98 
Rights and liabilities, § 119 
Sufficiency of consideration to support assignment, 
§ 70 

Sufficiency of evidence, action arising under assign¬ 
ment, § 143, pp. 1204r-1208 
Sunday, service of notice on, § 74, p, 1126 
Support and maintenance, contract for, assignability, 
§ 26, p. 1077 

Surety, priority of claim when taking over contract 
and completing work, § 91, p. 1149, n. 60 
Surrender, distinguished, § 2, p. 1051 
Survival, right of action, assignability as affected by, 
§ 30 

Suspicion of fraud or undue infiuence insufficient to 
vitiate assignment, § 66 

Symbolic delivery, equitable assignment, § 58, p. 1105 
Symbolical delivery, sufficiency, § 48 
Taste, contract involving, 

Assignability, § 26, p. 1074 
Consent to assignment required, § 75, p. 1128 
Taxes illegally paid, claim for, assignability, § 30, 
n. 73 

Termination, contract of employment, assignment of 
future wages as affected by, § 19, p. 1065 
Terms of contract affecting assignability, § 24, p. 

1072 

Test, 

Assignability, 

Chose in action, § 5 
Contract, § 24, p. 1071 
Equitable assignment, § 59, p. 1107 
Testamentary disposition, assignment of interest un¬ 
der contract for, § 14, p. 1059 
Third persons, 

Assignee taking subject to equities in favor of, 
§ 118 

Payment to before receiving notice of assign¬ 
ment, § 98 

Rights acquired by assignee against, § 102 
Rights of assignor against, § 110 
Timber, right of action for cutting and carrying away 
of, assignability, § 34 
Time, enforcement, § 134 
Time checks, 

Assignability, § 29 

Indorsement operating as assignment of, f 53, 
n. 63 

Time slips, delivery of not constituting parol assign¬ 
ment, 5 46, n. 30 
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itle. 

Equitable assignment, § 58, p. 1104 
Necessity of assignee having in order to sue in 
own name as real party in interest, § 125, 
p. 1178 

Passing, § 84, pp. 1139-1142 
Pleading in action arising under assignment to 
show nature of, § 137, p. 1190 
Priorities as between assignees dependent on na- I 
ture of, § 91, p. 1146 

ort, right of action for, assignability, § 32 
rade acceptances, parol assignment of, § 45, n. 16 
rade-mark infringement, right of action for, as¬ 
signability, § 34 
‘ransfer. 

Assignment importing, § 2, p. 1048 
Chose assigned for collection, § 94 
Title or interest to assignee, § 82 
’ransferee, assignee including, § 1, p. 1047 
'ransitory cause of action, assignability of interest, 
governing law, § 7 

•respass, right of action for, assignability, § 34 
’rial, action involving assignment, § 144 
'rover, pleading fact of assignment, necessity, § 137, 
p. 1191 

'rust funds, interest acquired under assignment'of, 

§ 84, p. 1140, n. 55 
’rustee. 

Action to enforce assignment in own name, § 129 
Assignee distinguished from, § 1, p. 1047 
Assignee for collection occupying relationship 
of, § 94 

Unearned fees or commissions, assignability, § 22 
trustee in bankruptcy, assignee in law, § 1, p. 1047 
?rustee of express trust, beneficiary not required to 
be joined with assignee suing as, § 135, p. 1186 
Jltimate facts, complaint in action arising under as¬ 
signment to allege, § 137, p. 1189 
Jltra vires, 

Defense in action by assignee, § 132, n. 56 
Demurrer not available to raise question, § 136 
Jnaccepted bill of exchange, equitable assignment 
of, § 60, p. 1108 

Jnascertained debt, assignment to satisfy, § 84, p. 
1140, n. 56 

Jnassigned rights remaining in assignor, § 109 
Jnavaiiing suit, necessity of assignee’s bringing be¬ 
fore holding assignor liable, § 101, p. 1159 
Jncertain assignee, effect of, § 42 
Jncertainty resolved against party preparing, § 83 
Jnconditional assignment, assignor as necessary par¬ 
ty in proceeding to enforce, § 135, p. 1187 
Jndue influence. 

Burden of proving freedom from, § 140, p. 1202 
Effect of, § 66 

SuflOlciency of evidence to establish, § 143, p. 1207 
Jnearned book accounts., assignment of, § 16 
Jneamed money, ratification of assignment of, § 78, 
n. 92 

Jnexecuted intent, effect of, § 41, p. 1089 
Jnknown assignors, excuse for nonjoinder in action 
to enforce, § 135, p. 1186, 75 

Jnliquidated claims, assignability, § 30, n. 72 
Jnliquidated damages, right of action for, assign- 
ability, § 32 

Jse of assignee, initial pleading in action to enforce 
not required to show, § 137, p. 1190 


Usee as necessary party to suit by assignor as holder 
of legal title, § 135. p. 1187 
Validity, §§ 41-81, pp. 1089-1136 
Acceptance by, 

Assignee, § 73 
Debtor, § 75 

Agreement, necessity, § 41, p. 1089, n. 69 
Agreements to assign, § 43 
Amendment or modification, § 121 
Assent and acceptance by assignee, § 16 
Capacity and assent of parties, § 64 
Consideration, §§ 69-71 
Contest, right to, § 81 
Delivery, §§ 47-50 

Equitable assignments, §§ 58-62, pp. 1101-1118 
Essentials, § 41 

Fraud, duress and undue influence, § 66 
Identification of subject matter, § 44 
Implied warranty of as to chose or debt as¬ 
signed, § 101, p. 1159 
Joint rights or debts, assignment, § 63 
Law governing, § 41, p. 1090 
Legality of object, § 68 
Mistake, § 65 
Motive, § 67 
Notice to debtor, § 74 
Parol assignments, §§ 45, 46 
Partial invalidity, § 72 
Parties, § 42 

Ratification of invalid or ineffective assignment, 
§ 78 

Statutes relating to assignment of unearned 
wages and salaries, § 19, p. 1067 
Writing, §§ 51-57, pp. 1096-1101 
Valuable consideration, necessity, § 69 
Wages, assignment of, § 66, n. 43 
Value, priority as between assignees affected by 
lack of, § 91, p. 1147 

Variance, action involving assignment, § 139 

Venue, action to enforce, § 133 

Verdict, 

Cause of action for personal tort not assignable 
before, § 36 

Defect in respect to allegation of assignment 
cured by, § 137, p. 1190 

Verification, denial of assignment in action arising 
under, § 138, p. 1197 

Village engineer, public officer as respects assigna¬ 
bility of salary or fees, § 21, n. 78 
Void assignment, putative assignor’s right to sue, 
§ 122, p. 1170 

Void contract, rights of assignee as to, § 99 
Void evidence of indebtedness, equitable assignment, 
§ 58, p. 1104 

Voidable assignment, defense in action by assignee, 
§ 132 

Wage broker, assignment of unearned wages or sal¬ 
ary to, § 19, p. 1066, n. 45 
Wages, 

Acceptance by employer, necessity, § 75, p. 1130 
Answer alleging assignment of wages not due, 
§ 138, p. 1196, n. 26 
Assignability, § 17 

Assignment of, defined, § 1, p. 1045, n. 9 
Future not founded on existing contract, assign- 
ability, § 20 

Future under existing contract, assignability, § 
19, p. 1063 
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Wages-—Cantinued, . 

Notice of pendency of suit in case of assignment, 

§ 12T, p. 1182, n, 34 

Parol assignment of claim for, § 45, n. 16 
Partial assignment of, § 39, n. 5T 
Wife’s joinder in assignment of, § 42 
Waiver, 

Burden of proof as to, § 140, p. 1201 
Consent to assignment, objection as to, § 77 
Defenses not raised by plea or answer in ac¬ 
tion arising under assignment, § 138, p. 1195 
Indemnity for costs on substituting assignee 
as plaintiff, § 145 

Objection to assignment of contract, § 28 
Priority as between assignees, consent or stipu¬ 
lation for subordination, § 91, p. 1148 
Right to contest validity, § 81 
Warehouseman, right of action for negligence of, 
assignability, § 34, n, 10 

Warehouseman’s bond, action on by assignee in own 
name, § 125. p. 1176, n. 56 

Warranty, assignment of chose in action or obliga¬ 
tion not implying, § 101, p. 1158 


ASSIGNMENTS 

Watchman, employment by assignee collateral, § 93 
Water, right of action for diversion of, assignability, 

R 34 

Weight of evidence, action arising under assignment, 

§ 143, PP- 1204-1208 

Widower’s allowance, assignability, § 8, n.^ 8 
Widow’s inchoate interest, assignability, § - 

Consent to husband’s assignment of wages, § 19, 
p. 1066, n. 43; §42 

Signature to assignment of wages, § 04 
Will, assignment of interest under, § 12 
Witnesses, necessity of, § 54 
Written assignments, §§ 51-57, pp. 1096-1101 
Written evidence of. 

Debt or claim, delivery of, § 50 
Title or right, delivery of, § 49 
Written instruments, assignment of, § 29 ^ 

Written promise to pay, necessity for action 

signee in own name on assigned claim, § 125, 

Wrongful death, right of action for, assignability, § 33 
Wrongful entry, right of action for, assignability, §. 34 


ASSIGNMENTS FOR BENEFIT OF CBEBITORS 


Abandonment, 

Assent of creditors, § 165 
Compromise agreement, assignee, § ISS 
Exemptions of assignor, § 391, p. 1425 
Abandonment of performance, assignee forfeiting 
right to compensation by, § 291 
Abatement, pending action not abated by assign¬ 
ment, § 160 

Absolute appropriation by virtue ot § 1, n. 4 
Absolute assignment, necessity of, § 35 
Absolute sale, constructive assignment dependent on 
consideration, § 28 

Absolute transfers or conveyances, subsequent as¬ 
signment not affecting, S 364 
Acceptance, 

Assignee, necessity, § 16 
Creditors, necessity, § 17, pp. 1235-1240 
Acceptance of benefits, estoppel to attach assign¬ 
ment, § 375 . .. ^ 

Acceptance of lease by assignee, liability for rent, 
§ 191 

Acceptance of trust. 

Immateriality as respects effective date, § 133, 
n. 72 

Sufficiency of evidence as to, § 231 
Sufficient consideration, § 15 
Accommodation makers, preference of, § 65 
Accounting, 

Assignee, stipulation for, § 33 
Proceedings for removal of assignee, f 178, p. 
1332 

Accounting by assignee, liability of sureties not ter¬ 
minated without, § 401 

Accounting of assignee, i§ 256-288, pp. 1364-1376 
Accounts assigned, personal liability of assignee, § 218 
Ackn owledgment. 

Deed of assignment, § 117, p. 1296 
Mortgage as respects priority over assignment, 
§ 359 
Acquiescence, 

Preference, § 60 

Sale of realty, approval by, § 202 


Actions and suits, 

Assignee, 

Against assignee, §§ 239-254, pp. 1360-1364 
By assignee, §§ 223-254, pp. 1355-1364 
Compel accounting by assignee, $ 265 
Assignee’s bond, § 405, pp. 1431-1434 
Opening or setting aside settlement of assignee’s 
account, § 297 

Provision authorizing assignee to prosecute and 
defend suits, effect of, § 34, p. 1253 
Additional bond, 

Assignee, § 174, p. 1328 
Liability on, § 398 

Additional compensation, assignee, § 293 
Adjudication, proceeding for accounting by assignee, 

§ 272 

Adjustment of claims, power of assignee, § 318 
Administration, stipulations as to, effect of, § 34, 
p. 1252 

Administration of estate, §§ 181-255, pp. 1334-1364 
Actions against assignee, §§ 239-254, pp. 1360- 
1364 

Actions by assignee, §§ 223-238, pp. 1355-1360 
Authority of assignee to sell or dispose of as¬ 
sets, § 197 

Co-assignees or co-trustees, § 220 
Compromise of claim, § 188 
Conditions precedent to action, 

Against assignee, § 240 
By assignee, § 224 
Confirmation of sale by court, § 202 
Continuance of assignor’s business, § 193 
Contracts, § 211 
Conversion by assignee, § 217 
Conveyance and delivery of property sold, § 205 
Conveyance by assignor, attack on, § 1S7 
Costs in action, 

Against assignee, § 254 
By assignee, § 238 

Custody and management, §§ 189-194, pp. 1339- 
1341 
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Administration of estate—Continued, 

Defenses in action, 

Against assignee, § 241 
By assignee, § 226 
Delegation of authority, § 182 
Discontinuance of proceedings under assignment, 

§ 255 

Discovery and collection of assets, §§ 186, 187 

Embezzlement by assignee, § 217 

Employment of agents and attorneys by assignee, 

§ 183 

Evidence in action. 

Against assignee, §§ 245-247 
By assignee, §§ 229-231 
Expenditures, § 211 
Fraud of assignee, § 216 
Indemnity to assignee, § 212 
Instructions in action, 

Against assignee, § 250 
By assignee, § 234 
Instructions of court, § 185 
Insurance, § 194 

Interest of assignee in transaction, § 213 
Investments, § 211 
Judgment in action, 

Against assignee, § 252 
By assignee, § 236 
Jurisdiction of action, 

Against assignee, § 242 
By assignee, § 226 
Lease, 

Acceptance of, § 191 
Assigned real property, § 192 
Lien of assignee, § 212 
Loss of property by assignee, § 218 
Mismanagement of assignee, § 214 
Mode, manner and terms of sale of assets, § 201 
Negligence of assignee, § 214 
Notice of sale of assets, § 200 
Order of court for sale or disposition of assets, 
§ 198 

Parties to action, 

Against assignee, § 243 
By assignee, § 227 

Partnership and individual estates, § 195 
Payment of purchase money, § 206 
Performance of assignor’s obligations, § 190 
Pleading in action. 

Against assignee, § 244 
By assignee, § 228 

Presumptions and burden of proof in actiout 
Against assignee, § 245 
By assignee, § 229 
Proceeds of sale of property, § 207 
Purchase of assets by assignee, § 204 
Questions of law and fact in action. 

Against assignee, § 249 
By assignee, § 233 

Ratification of unauthorized acts, § 219 

Redemption from sale of property, § 210 

Reimbursement of assignee, § 212 

Representatives of deceased assignee, § 222 

Review in action by assignee, § 237 

Review of proceedings in action by assignee, § 253 

Rights, 

Powers and duties of assignee, §§ 181-183, pp. 
1334r-1336 

Purchaser of property sold, § 208 


Administration of estate—Continued, 

Sale or other disposition of assets, §§ 196-210, 
pp. 1342-1350 
Setting aside sale, § 209 
Stipulations, validity, § 34 
Successive assignees, § 221 
Supervisory jurisdiction of court, § 184 
Taxes, § 194 

Time of sale of assets, § 199 
Torts of assignee, § 215 
Trial in action. 

Against assignee, §§ 248-251 
By assignee, §§ 232-235 
Validity of sale of assets, § 203 
Venue of action, 

Against assignee, § 242 
By assignee, § 226 
Verdict and findings in action. 

Against assignee, § 251 
By assignee, § 235 
Waste by assignee, § 217 

Administrator of assignor, exemptions claimed by, 
§ 391, p. 1425 
Admissibility of evidence. 

Action against assignee, § 246 
Action by assignee, § 230 
Assignment and validity thereof, § 125 
Fraud or good faith, § 103, p. 1285 
Advancements, creditor, preference, § 333 
Advancements by assignee, reimbursement for, § 212 
Advantageous settlement, assignment made pursuant 
to scheme to obtain, § 85 

Advertisement, notice to creditors to present claims, 
§ 314 

Advertising for creditors, authorization to assignee, 
§ 34, p. 1255 

Afiidavit, inventory, effect of want of, § 116, p. 1294 
After-acquired property passing to assignee, § 154 
Agency distinguished, § 4, p. 1222 
Agent, 

Application of principal’s money to payment of 
principal’s debt not creating constructive 
assignment, § 24 

Assent or acceptance on behalf of creditors by, 
§ 17, p. 1238 

Assignee’s personal liability for torts committed 
by, § 215 

Assignment made through medium of, § 7 
Assignor remaining in possession as, effect of> 
§ 100 

Default of, exempting assignee from liability 
for, § 33 

Employment of by assignee, § 183 
Empowering assignee to employ, § 34, p. 1253- 
Execution of assignment by, § 117, p. 1295 
Possession of property taken by, § 10 
Purchase of property by assignee through, § 204, 
n. 49 

Agreement, distribution among creditors, pursuant 
to, § 325 

Aid of assignment, rights and remedies of creditors, 
§§ 299-307, pp. 1380-1387 

Allowance or disallowance of claim, §§ 318-324, pp. 
1393-1395 

Allowance to assignor, proceeds available for, § 132 
Altei’ation, reservation of power, § 43 
Alternative provisions, uses of conveyance not to be 
declared in, § 106 
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AzQl)igaotis assignment, constnxction ct, ( 132 
Amendment, 

Defective affidavit to claim of creditor, { 81$ 
Instrument of assignment, § 121 
Inventory and schedule, § 121 
Petition in creditor’s suit to convert preferen¬ 
tial acts and transfers into assignment, § 
307 

Reservation of power, § 43 
Amount, 

Bond of assignee, § 174, p. 1328 
Compensation of assignee, § 2S9 
Preferred debts, § 75 

Amount of claim, calculation as of date of assign¬ 
ment, § 343 

Annexation, inventory and schedule, § 116, p. 1294 
Antedated check, liability of bank cashing with 
knowledge of assignment, § 149 
Appeal, 

Decision allowing or disallowing claim, § 323 
Judgment or decree in proceeding for accounting 
by assignee, § 275 

Objection to timeliness of recordation raised for 
first time on, § 118, p. 1301 
Order allowing exemption, § 391, p. 1426 
Order for distribution of funds in hands of as¬ 
signee, § 348, p. 1408 
Order for sale of assets, § 198 
Order removing assignee, § 178, p. 1332 
Application, appointment of successor to assignee, § 
180 

Application of payment, § 344 
Appointment, assignee, § 170 
Appraisal, 

Necessity before sale of property, § 201 
Necessity unless assignor elects to receive ex¬ 
emption in money, § 391, p. 1426 
Appraisers, verification of inventory and appraise¬ 
ment by, J 116, p. 1294 
Approval, 

Assignor, payment of claims without, § 342 
Bond of assignee, % 174, p. 1328 
Arbitration of claims, provision for, effect of, § 93 
Assent, 

Assignee, necessity, § 16 
Creditors, necessity of, § 17, pp. 1235-1240 
Estoppel of creditor to attack assignment, § 375 
Assent of creditors, § 17 
Discontinuance, § 165 

Failure of assignor and assignee to endeavor 
to secure not constituting fraud, § 96 
Necessity and sufficiency of consideration, § 15 
Termination of trust in accordance with, § 165 
Assent to assignment, necessity to entitle creditors 
to prove claims, 5 308 

Assenting creditor, property or proceeds not subject 
to execution or garnishment at instance of, § 162 
Assessments, preference of, § 69 
Assets chargeable against assignee, § 279 
Assignee, 

Accounting by, §§ 256-288, pp. 1364-1376 
Appointment, qualification and tenure, §§ 170- 
180, pp. 1325-1334 
Bond, § 174, pp. 1327-1329 
Compensation of, §§ 289-294, pp. 1376-1379 
Delegation of authority, § 182 
Discretion, validity of provision relating to in 
instrument of assignment, § 94 


Assignee-Continued, 

Disposal of assets, authority, § 197 
Employment of agents and attorneys, § 183 
Excessive compensation, provision for as badge 
of fraud, S 94 

Execution by, necessity, § 117, p. 1295 
Fraud, knowledge, intent or good faith, § 83 
Instructions of court, application for, § 185 
Liability for fraud, negligence and mismanage¬ 
ment, §§ 214-218, pp. 1352-1354 
Liability for refusal to perform agreement to 
sell property, § 208 
Oath, § 173 

Party in interest, § 134 

Party to assignment, necessity, § 109 

Payment of claims as matter for, § 342 

Personal liability for exemption, § 391, p. 1426 

Preference of debts due, § 70 

Purchase of property by, § 204 

Questioning validity, § 22 

Removal of, § 178, pp. 1330-1333 

Renunciation of trust, effect of, § 172 

Resignation of, § 176 

Rights and remedies of assignor against, § 392 
Selection, right of debtor, § 170 
Assignor, 

Employment of by assignee, § 183 
Effect of provision for, § 33 
Examination of in aid of assignment, § 304 
Execution of instrument by, § 117, p. 1295 
Fraudulent intent, §§ 85-88 
Joinder as party in action by assignee, § 227 
Party to. 

Assignment, necessity, § 109 
Proceeding to compel accounting, § 267 
Questioning validity, § 22 
Recording of assignment by, § 118, p. 1299 
Rights and remedies of, §§ 389-397, pp. 1424- 
1429 

Compelling accounting by assignee, § 258 
Rights of purchaser at assignee’s sale against, 

§ 208 

Assumpsit, 

Availability as remedy against assignee, § 239 
United States entitled to priority, maintenance 
of, § 368 

Attaching creditors, setting aside assignment, { 374 
Attachment, 

Assignment made with intent to defeat, § 85 
Expenditure of funds by assignee in resistance 
of, § 211 

Preference as result of constituting construc¬ 
tive assignment, § 27 
Preference obtained by, § 60 
Prior acts of assignors constituting grounds for 
not affecting validity of assignment, § 95 
Property in hands of assignee as subject to. § 
162 

Revocation of assignment after levy of, § 122 
Validity of assignment tested in proceedings in, 

§ 376 

Attachment distinguished, § 4, p. 1222 
Attachment lien, priority, § 362 
Attachment proceedings, estoppel of creditor to claim 
benefits after taking assigned property out of 
possession of assignee by, § 309 
Attestation, deed of assignment, prerequisite to va¬ 
lidity, § 117, p. 1296 
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Attorney in fact, 

Acknowledgment of instrument of assignment by, 

§ 117, p. 1296 

Execution of assignment by, § 117, y. 1295 
Execution of power of sale by assignee through, 

§ 182 

Attorneys, 

Eligibility to act as assignees, § 171 
Employment of by assignee, § 183 
Empowering assignee to employ, § 34, p. 1253 
Provision for paying expense of employment, 
validity of, § 34, p. 1255 

Unauthorized delivery of instrument of assign¬ 
ment by, effect of, § 117, p. 1297 
Attorney’s fees, 

Claimant, allowance of, § 339 
Creditor’s suit to convert preferential acts and 
transfers into assignment, $ 307 
Preference of, §§ 52, 68 
Attorney’s lien, priority, § 363 
Auctioneer’s fees, credit to assignee for, § 286 
Augmentation of assets, preference of creditors dis¬ 
covering property, § 333 

Authorized representative, execution of instrument 
by, § 117, p. 1295 
Badges of fraud, 

Appointment of unfit assignee, § 171 
Fictitious debts, inclusion of, § 91 
Omissions from inventory or schedule, § 89 
Bailee’s lien, assignment not affecting, § 361 
Bank deposits. 

Application to payment of claim of bank as cred¬ 
itor, § 344 
Preferences, § 70 
Title of assignee to, § 149 

Bankruptcy court, power to require accounting of 
assignee, § 266, n. 38 
Bankruptcy law, effect of, § 9 
Bankruptcy proceedings. 

Crediting assignee with expenses incurred prior 
to superseding assignment by, § 288 
Title of assignee defeated by commencement of, 
§ 155 

Banks, right to make assignments, § 7 
Bartering assigned property, power of assignee, § 197 
Beneficial interest, retention by assizor, § 390 
Beneficial societies, right to make assignments, § 7 
Beneficiaries, 

Fraud, knowledge, intent or good faith, § 84 
Purchase of property by, § 208 
Bill in equity, assignment attacked by, § 376 
Bill of sale, 

Constructive assignment not resulting when based 
on consideration, § 28 

Instrument in form of operating as assignment, 
i 108 

Blindness, assignee, selection as evidence of fraud, 
§ 171 

Bona fide purchaser, 

Assignee as, § 156, n. 9 
Assignee’s sale, title of, § 208 

Bona fides, ^ 

Payment of claim as recognition of, § 345 
Preferred debts, § 79 
Bond, 

Assignee, § 174, pp. 1327-1329 

liability on, §§ 398-405, pp. 1429-1434 


Bond—Continued, 

Failure of assignee to give not relieving from 
obligation to account, § 256 
Substitution for possession and control of prop¬ 
erty, § 10 

Books, examination of in aid of assignment, 5 304 
Borrowing money. 

Prior to assignment, fraud in respect to, § 95 
Reservation of power to borrow on security of 
assigned property, § 39 

Branch house of partnership, inclusion of debts in 
partnership assignment, § 13 
Breach of bond, assignee, § 402 

Breach of trust, action for damages by assignor 
against assignee, § 392 

Building and loan associations, right to make assign¬ 
ments, § 7 

Bulk sale of assigned property not ground for re¬ 
moval of assignee, § 178, p. 1331 
Burden of proof. 

In general, § 124 

Action against assignee, § 245 

Action by assignee, § 229 

Action on assignee’s bond, § 405, p. 1433 

Claim against estate, § 319 

Creditor’s action to enforce trust, § 306, p. 1384 
Fraud in respect to assignment, § 103, p. 1284 
Proceeding for accounting by assignee, § 271 
Proceedings to compel payment of claim, S 348, 
p. 1407 

Proceedings to enforce prior liens, § 372 
Burdensome asset, abandonment of by assignee, § 189 
Business. Continuance of business, post 
Care of property, compensation of assignee for, § 289 
Carrying on business, losses chargeable against as« 
signee, § 281 
Cash, 

Payment in on sale by assignee, § 206 
Validity of provisions requiring assignee to sell 
property for, § 34, p. 1254 

Cash book, failure of assignor to keep, validity of 
assignment as affected by, § 95 
Certificate of acknowledgment. 

Defect in, reformation, § 123 
Necessity of, § 117, p. 1297 
Chancery court, order of sale, jurisdiction, § 198 
Change of assignee, reservation of power, § 43 
Charges against assignee, § 278 
Chattel mortgage, questioning validity of by assignee, 
§ 187 

Chattel mortgage distinguished, § 4, p. 1224 
Chattels subject to mortgage passing by assignment, 
§ 139 

Caiecks not presented for payment, right of assignee 
to money represented by, § 149 
Child, preference of, $ 51 
Choses in action, 

Delivery of evidence of debt as sufficient, § 10 
Sale of authorized by assignment, § 34, p. 1253 
Transfer of under general assignment, § 138 
Citation, proceeding for accounting by assignee, § 268 
Civil engineer as laborer or servant within statute 
allowing preference to claim for wages, § 330, 
n. 28 

Civn law, § 5 

Validity determined by in absence of statute, 
S 127 
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Claims, 

Credit to assignee for claims paid, § 2S5 
Exemption, necessity, § 391, p. 1426 
ProTable claims in general, § 310, pp. 1388-1390 
Release of as condition to assignment, § 31, p. 
1248 

Transfer of claim against decedent’s estate un¬ 
der general assignment, § 138 
Class of creditors, exclusion or postponement of, 
fraudulent provision for in instrument of as¬ 
signment, § 94 

Classes of creditors, preferences between, § 70 
Clear title, right of purchaser at assignee’s sale to, 
§ 208 

Clerical errors, instrument of assignment, effect of, § 
106 
Clerk, 

Empowering assignee to employ, § 34, p. 1253 
Fitness or eligibility to act as assignee, § 171 
Clerk hire, crediting assignee with money expended 
for, § 2S6 
Clerk of couit, 

Fitness or eligibility to act as assignee, § 171 
Recording deed of assignment by, § 118, p. 1299 
Closing of trust, § 164 

Reservation of power as to, § 43 
Coassignees, 

Joint authority and duties, § 220 
Liability to account, § 259 
Coercion, 

Intent, assignor, § 85 

Provision for release of claims as condition to 
assignment, § 31, p. 1248 
Collateral attack, § 22 

Judgment or decree on final accounting of as¬ 
signee, § 295 

Order appointing assignee, § 170 
Order confirming assignee’s sale of property, S 
202 

Order removing assignee, § 178, p. 1332 
Right of assignee to sue, § 225 
Collateral security, effect of as respects allowance 
of claim, § 335 
Collection of assets, 

Crediting assignee with money expended in, § 286 
Discretion vested in assignee, § 34, p. 1253 
Duty of assignee in respect to, § 186 
Fraudulent provisions for in instrument of as¬ 
signment, § 93 

Collection of claims, compensation of assignee, § 289 
Collection of debts, provision exempting assignee 
from liability in respect to, effect of, § 33, n. 96 
Collection of property, creditor’s right to reimburse* 
ment for advancements and expenses incurred in, 
§ 305 

Collusion, creditor and assignee, defense to surety 
in action on bond, § 405, p. 1432 
Comity, recognition of validity on ground of, § 169 
Commercial paper, provability of claims based on, 
§ 310, p. 1389 

Commingling funds, debiting assignee with interest 
in case of, § 282 
Commissions, 

Compensation of assignee computed on basis of, 
§ 292 

Preference of as wages, § 330, n. 28 
Common-law, 

Assignment, defined, § 3 


Common-law—Continued, 

Filing, recording or registration, necessity of, § 
118, p. 1298 
Origin, § 5 

Preference, right of, § 46 

Validity determined according to principles of, 

§ 9 

Validity determined hy in absence of statute, 
§ 127 

Community property, assignment of, § 7 
Compensation, 

Assignee, 

Provision for excessive compensation as 
badge of fraud, § 94 

Provision in assignment for, § 34, p. 1255 
Compensation of assignee, §§ 289-294, pp. 1376-1379 
Review of order fixing, § 275 
Competency, assignee, necessity, § 171 
Composition, 

Assignment in furtherance of scheme to compel 
creditors to enter into, § 85 
Creditors refusing to join in, right to dividends, 
§ 325 

Composition deed, preference created by, § 55 
Composition with creditors. 

Assignor’s right to enter into, § 394 
Distinguished, § 4, p. 1222 

Compromise, assignment in furtherance of scheme 
to force, § 85 
Compromise of claims, 

Assignee’s authority, § 188 
Credit to assignee for money expended on, § 285 
Provision for, effect of, § 93 
Computation, dividends, § 340 
Concealment of money, ground for removal of as¬ 
signee, § 178, p. 1330 

Conclusion, admissibility on question of fraud, § 
103, p. 1285 
Conclusiveness, 

Adjudication of claim presented on first distri¬ 
bution, § 321, n. 46 

Assignor bound by terms of assignment, § 132 
Confirmation of sale of property, § 202 
Final accounting of assignee, § 295 
Inventory, § 116, p. 1292 
Order of discharge of assignor, § 395 
Condition subsequent, recording of assignment, § 118, 
p. 1298 

Conditional acceptance, assignee, § 16 
Conditional assent, creditors, § 17, p. 1239 
Conditional delivery, instrument of assignment, suf¬ 
ficiency, § 117, p. 1297, n. 8 
Conditional discharge of assignee, 

Effect of, § 298 

Liability of sureties, § 400, n. 52 
Conditional sale, assignee’s right to possession of 
property delivered to assignor pursuant to, f 
142 

Conditions, creditors, imposition on, § 30, 31, pp. 1247- 
1250 

Conditions precedent, 

Action against assignee, § 240 
Action by assignee, § 224 
Action on assignee’s bond, § 405 
Creditor’s action to enforce trust, § 306, p. 1383 
Proceedings for enforcement of prior liens or 
claims, § 369 
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Confession of judgment, I Construction, operation and effect in general—Cont’d, 


Distinguished, § 4, p. 1223 

Instrument in form of operating as assignment, 
§ 108 

Preference by, § 60 

Prior to assignment, effect of, § 95 * 

Confidential relations, preference, effect of, § 52 
Confirmation, 

Report of referee in proceeding for accounting, 
§ 270 

Sale of property, § 202 
Conflict of laws, §§ 127-131, pp. 1304r-1307 
Action on assignee’s bond, § 405, p. 1432 
Assignments of personal property, § 129 
Assignments of real property, § 128 
Conditions imposed on creditors, §§ 30, 31 
Discrimination between domestic and foreign 
creditors, § 130 

Preferences and constructive assignments, § 131 
Property included, § 12 

Conjecture of fraud, insufSciency to invalidate as¬ 
signment, § 103, p. 1286 
Consent, 

Amendment or modification of assignment, § 121 
Revocation of assignment, necessity, § 122 
Conserving estate, duty of assignee, § 189 
Consideration, 

Admissibility of evidence as to want of, § 125 
Necessity that assignment be founded on, § 15 
Sale based on not resulting in constructive as¬ 
signment, § 28 

Consignment creditors, preference to, § 46, n. 55 
Constitutional provisions, compliance with, § 9 
Construction, operation and effect in general, §§ 132- 
169, pp. 1307-1325 

Constructive assignments, §§ 23-29, pp. 1243-1247 
Debts included, § 158 

Discontinuance by assent of creditors, § 165 
Equities and defenses against assignor, § 156 
Estates or interests created and title of assignee, 
§ 155 

Exempt property, § 153 

Foreign assignments and extraterritorial effect, 
§ 169 

Fraud of assignor in obtaining property, § 143 
Fraudulently conveyed property, § 146 
Good will, § 148 

Goods purchased on credit, rights transferred, § 
141 

Insurance policies, § 144 

Interests of heirs, devisees and distributees, § 151 
Leasehold interests, § 147 
Money, § 149 

Nonfeasance or malfeasance of assignee as ter¬ 
minating trust, § 166 

Partial, contingent and secui-ed interests, § 139 
Parties, § 134 

Partnership property, rights transferred, § 137 
Pending actions, effect, § 160 
Preferences and order of payment, § 158 
Proceedings after assignment, §§ 161-163, pp. 
1319-1322 

Property and rights of assignor transferred, §§ 
135-154, pp. 1310-1316 

Property omitted from instrument of assignment, 
§ 152 

Rents, § 147 
Re-opening trust, § 167 


Seizure of property on judicial process, § 102 
Set-offs and counterclaims nguinst assignee, 5 157 
Spouse, rights in property of spouse transferred, 
§ 141 

Statutes relating to preferences, 47 
Statutory provisions respecting constructive as¬ 
signments, § 23 

Stock, rights transferred, § 140 
Subsequent conveyances and eiicnmi)rances, § 163 
Subsequently acquired property, § 154 
Surplus or property left in hands of delator. § 168 
Termination of trust, §§ 164-167, pp. 1322-1324 
Third persons, rights acquired, § 159 
Third person’s property, § 150 
Time of taking effect, § 133 
Constructive assignments, 

Law governing, § 131 

Mortgage as, exemptions in lieu of homestead, 
§ 391, p. 1425 

Requisites and validity, §§ 23-29, pp. 1243-1247 
Constructive delivery, sufiiciency as respects filing of 
inventory and schedule, § 116, p. 1295 
Constructive fraud, effect of as respects validity, § 
21 

Contemplation of assignment. 

Preferences made in, § 54 
Preferences not made in, § 55 
Contemporaneous acts and transactions, admissibility 
on question of fraud, § 103, p. 1285 
Contemporaneous transactions, fraud in respect to, 
§ 95 

Contempt, attachment of assignee for failure to file 
detailed account, § 272 
Contents, 

Account of assignee, §§ 277-288, pp. 1372-1376 
Bond of assignee, § 174, p. 1328 
Inventory and schedule, § 116, p. 1293 
Contest of claims, § 317 

Contingent claims and liabilities, inclusion, § 13 
Contingent debts, preference of, § 65 
Contingent remainder or interest passing to assignee 
under assignment, § 139 
Continuance of business, 

Allowing assignor as ground for removal of 
assignee, § 178, p. 1330 

Fraudulent provision for in instrument of as¬ 
signment, § 92 
Reservation of right of, § 39 
Right of assignee, § 193 
Continuing business, 

Personal liability of assignee for loss occasioned 
by, § 218 

Recovery by assignee on contract, § 211 
Contract, 

Assignment as, § 1 

Personal liability of assignee entering into, § 211 
Provision authorizing trustee to carry out and 
make, effect of, § 34, p. 1253 
Contract creditors, right to maintain action to set 
aside fraudulent assignments, § 374 
Contract obligations, performance by assignee, $ 190 
Control, 

Reservation of right of, § 39 
Transfer of, necessity, § 10 

Control of trust, invalidity of provision giving assent¬ 
ing creditors, § 30 


eC.J.S.-99 
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Convenient speed, provision for sale of property, § 
34, p. 1254 

Conversion, personal liability of assignee, § 217 
Converting preferential acts and transfers into as¬ 
signment, creditor’s action for, § 307 
Conveyance, property sold by assignee, § 205 
Conveyances by assignor, attack by assignee, § 187 
Copartners, consent to preferences, § 72 
Copy, filing of, sufficiency, § 118, p. 1299 
Corporate assignee, mainteiiance of action by, § 223 
Corporations, 

Afiiiiavit verifying inventory to deed of assign¬ 
ment by, § 116, p. 1294 
Dissolution of distinguished, § 4, p. 1227 
Kigiit to make assignments, § 7 
Corrections, inventory and schedule, § 121 
Costs, 

Accounting by assignee, § 276 
Action against assignee, § 254 
Action by assignee, § 238 

Appeal from order removing assignee, § 178, p. 
1332 

Claimant, allowance of, § 339 
Creditor successfully attacking claim against es¬ 
tate, § 324 

Exemption claimed as against, § 391, p. 1425 
Proceedings to compel payment of claim, § 348, 
p. 1408 

Proceedings to set aside assignment, § 387 
Cotrustees, joint authority and duties, § 220 
Counsel, 

Authority of assignee to employ, § 183 
Provision for paying expense of employing, va¬ 
lidity of, I 34, p. 1255 
Counsel fees. 

Crediting assignee with, § 287 
Power of assignee to expend funds for, § 211 
Counterclaim, 

Proceeding for accounting by assignee, § 269 
Right of enforceable against assignee, § 157 
Counties wherein assignment is to be recorded, § 118, 
p. 1300 

County clerk, filing instrument in office of, § 118, p. 
1300 

Course of administration, necessity of presenting 
claims for debts incurred by assignee during, § 
312 

Course of trade, provision authorizing assignee to 
dispose of property in, effect of, § 34, p, 1255 
Court order, payment of claim, necessity, § 325 
Covenant by assignee to procure release, validity of, 
§ 31, p. 1248 

Covenant of warranty, power of assignee to bind 
estate by, § 205 

Covenants of lease, liability of assignee after ac¬ 
ceptance, % 191 

Creation of trust as essential feature, § 11 
Credit, 

Disallowance to assignee, § 284 
Title to goods purchased on passing to assignee, 
§ 142 

Validity of prohibition against selling property 
on, § 34, p. 1254 
Credit sale, 

Authority of assignee to make, § 201 
Provision in instrument of assignment, validity 
of, § 93 


Creditors, 

Contest of claims, compelling assignee, § 317 
Conveyance to in extinguishment of claims,^ § 201 
Instrument of assignment not containing list of, 
effect, § 114 

* Parties in interest, § 134 

Parties to instrument of assignment, necessity, 
§ 109 

Parties to proceeding to compel accounting of 
assignee, § 267 

Postponing distribution of assets, provision for 
in instrument of assignment, § 94 
Questioning validity, § 22 

Right of action not impaired by assignment, § 161 
Right to compel accounting by assignee, § 258 
Rights and remedies in general, §§ 299-388, pp. 
1380-1424 

Rights of purchaser at assignee’s sale against, 
§ 208 

Secret agreements with, effect on validity, § 99 
Setting aside assignment, suit to, § 374 
Signing instrument of assignment, necessity, § 
117, p. 1295 

Surplus subject to claims of, § 168 
Title or interest of, § 155 
Validity as between, § 19 
Creditors’ committee, 

Coats of proceedings against, § 254 
Duty to collect assets and distribute proceeds 
ratably, § 326, n. 75 

Personal liability on failure to ratably distribute 
assets, § 347, n. 13 
Right of administration, § 189 
Criminal prosecution, assignment made to prevent, 
validity of, § 88 

Crops, recovery of from assignor, § 186 
Cross-demand of assignor, jurisdiction of assignee, 
§ 320 

Custodia legis, property in possession of assignee, 
§ 132 

Custody, transmission of as insufficient, § 10 
Custody of estate, right and duty of assignee, § 189 
Customs duties, 'power of assignee to expend funds 
to release assets from bond, § 211 
Damage, provision limiting liability of assignee for, 
effect of, § 33 
Date of assignment. 

Calculation of amount of claims as of, § 348 
Rights of creditors determined as of, § 299 
Day of filing, indorsement, effect of failure, § 118, p. 

1300 

Death, 

Effect of assignee’s death, § 179 
Revocation of assignment by assignor’s or as¬ 
signee’s death, § 122 

Title acquired by assignee not affected by as¬ 
signor’s death, § 155 
Debits against assignee, § 278 
Debtor, 

Eligibility to act as assignee, § 171 
Party in interest, § 134 
Debtor and creditor relationship implied, § 1 
Debtors of assignor, questioning validity, § 22 
Debts, 

Description of in instrument of assignment, § 113 
Fraudulently contracting prior to assignment, 
effect of, § 95 

Preference for amount exceeding, § 77 
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Debts due assignor, transfer of under general as¬ 
signment, § 138 
Debts included, § 13 

Intent of assignor controlling, § 158 
Debts provable, § 310, p. 1388 
Deceased assignees, representatives, rights and du¬ 
ties, § 222 

Decision of assignee in adjusting claims, conclusive¬ 
ness, § 321 

Declaration of dividends, § 340 
Decree, 

Creditor’s suit to enforce trust, § 306, p. 1385 
Proceeding for accounting by assignee, § 272 
Deed, 

Time limited by, § 17, p. 1239 
Title passing to assignee on delivery of, § 10 
Deed by assignee, law governing validity, § 205 
Deed of assignment, duties of assignee governed and 
controlled by, § 181 
Deed of trust. 

Constructive assignment as result of executing, 
§25 

Distinguished, § 4, p, 1223 

Instrument in form of operating as assignment, 
§ 108 

Preference, § 59 
Defense, 

Action against assignee, § 241 
Action by assignee, § 225 
Action on assignee’s bond, § 405, p. 1432 
Assignee’s title subject to, § 156 
Proceedings to compel payment of claim, § 348, 
p. 1406 

Definitions, §§ 1-3 

Creditors, § 310, p. 1388, n. 46 
Defrauding creditors, assignments made with intent 
to, § 86 
Delay, 

Acceptance by creditor, effect as respects right 
to prove claim, § 308 

Collection of assets, ground for removal of as¬ 
signee, § 178, p. 1330 

Delivery of assignment, effect of, § 117, p. 1297, 
n. 8 

Filing assignment, effect of, § 118, p. 1299 
Payment of claims, interest as sufiicient com¬ 
pensation for, § 347 
Payment of dividends, excuse for, § 342 
Sale of assetsi. 

Fraudulent provision for in instrument of 
assignment, § 93 

Validity of provision for, § 34, p. 1254 
Sale of property, authority of assignee, § 199 
Delayed presentation of claim, rights of creditors, § 
315 

Delaying creditors, assignment made with intent to, 

§ 86 

Delegation, authority of assignee, § 182 
Delegation of trust, construction of assignment as 
conferring power of, § 132 

Delinquency, ground for removal of assignee, § 178, 
p. 1330 

Delinquent personal taxes, priority of county in re¬ 
spect to, § 329 
Delivery, 

Instrument of assignment, necessity, § 117, p. 1297 
Necessity and sufiiciency of, § 10 
Property sold by assignee, § 205 


Demand, condition precedent to institution of suit by 
assignee, § 224 

Demurrer, validity of assignment tested by, § 376 
Deposit, recovery of on sale by assignee to one oth¬ 
er than successful bidder, § 206 
Deposit for record, effect of, § 118, p. 1299 
Depositors, preference to by banker, § 70 
Depository bond, preference as to claim of surety on, 
§ 334 

Depreciation, personal liability of assignee, § 218 
Description, 

Debts, 

Instrument of assignment, § 113 
Preferred debt, § 74 
Property, 

Instrument of assignment, § 111 
Passing by assignment limited by, § 136 
Detailed specifications of property assigned, effect of 
failure, § 89 

Determination, prior or superior claims and liens, §§ 
367-373 

Devisees, interests of as property passing to as¬ 
signee, § 151 

Diligence, sale of assets, necessity of using, § 199 
Direct transfer, 

Distinguished, § 4, p. 1223 
Preference created by, § 55 

Directions of court, application for by assignee, § 185 
Disbursements, credit to assignee for in accounting, 
§ 286 

Discharge, debts of assignor, extent of, § 395 
Discharge of assignee, § 298 

Liability of sureties on bond, § 400 
Revocation not effected by, § 122 
Discharge of sureties, assignee’s bond, § 401 
Discontinuance, assent of creditors, § 165 
Discovery of assets, duty of assignee in respect to, 

§ 186 

Preference of creditors in case of, § 333 
Discovery of property. 

Creditor’s right to reimbursement for advance¬ 
ments and expenses incurred in, § 305 
Effect as respects right of creditor not present¬ 
ing claim to share in dividend, § 315, n. 4 
Discretion, 

Assignee, fraudulent provision in respect in in¬ 
strument of assignment, § 94 
Assignee, pro rata distribution, § 325 
Compensation of assignee, § 289 
Grant of to assignee, effect as respects validity 
of assignment, § 33 

Manner of sale of property, assignee, § 201 
Receiver, appointment of in suit to set aside as¬ 
signment, § 381 

Removal of assignee, § 178, p. 1330 
Time for sale of assets, assignee, § 34, p. 1254 
Discrimination between domestic and foreign cred¬ 
itors, § 130 

Disposition, reservation of right, § 39 
Disposition of assets, duty of assignee, § 196 
Disqualification, assignee, effect of, § 177 
Dissenting creditor, property as subject to seizure on 
process sued out by, § 162 

Dissolution, attachment or other process improperly 
levied on assigned property, § 162 
Dissolution of corporation distinguished, § 4, p. 1227 
Distinctions, § 4, pp. 1222-1227 

Common-law and statutory assignments, § 132 
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Distraint, landlord’s right as affected by assignment, 
§ 3oo 

Distress warrants issued after tenant’s assignment, 
effect of, § 335, n. 12 

Distributees, interests of as property passing to as¬ 
signee, § 151 
Distribution, 

Compelling, § 341 

Funds derived from sale of assets among cred¬ 
itors, § 325 

Provision in respect to, validity, § 34, p. 1255 
Distribution of assets, fraudulent provision for in in¬ 
strument of assignment, § 94 
Distribution of funds, error in, personal liability of 
assignee, § 216 
Dividends, 

Acceptance of not precluding creditor from re¬ 
covering unpaid balance, § 345 
Action against assignee to recover, § 348, p. 1406 
Computation and declaration of, § 340 
Demand for payment of signifying assent or ac¬ 
ceptance, § 17, p. 1238 

Domestic creditors, discrimination in favor of, § 130 
Domicile, law of as controlling, § 127 
Dormant execution lien, priority, § 362, n. 63 
Dower, provision reserving to grantor’s wife, effect 
of, § 42 

Dower interest, husband’s assignment not divesting, 
§ 141 

Duplicate, filing of, sufficiency, § 118, p. 1299 
Duties, liens for not affected by assignment, § 356 
Duties of assignee, administration of estate, § 181 
Effect, 

Allow-ance of exemptions to assignor, § 391, p. 
1426 

Assent of creditors, § 17, p. 1240 
Fraud in assignment, § 105 
Improper reservation, § 45 

Judicial process improperly levied on assigned 
property, § 162 

Recording of assignment, § 118, p. 1301 
Release by creditor, § 349 
Setting aside assignment, § 3SS 
Settlement of assignee's account, § 295 
Effect of payment of claims, § 3-15 
Effective date, § 133 

Ejectment, right of assignee to maintain, § 223 
Election, creditors, acceptance or refusal to accept 
assignment, § 17, p. 1236 
Election of remedies. 

Assignee, § 223 

Creditors, bar from claiming under assignment, 
§ 309 

Eligibility, assignee, § 171 

Embarrassments, assignments growing out of, § 4, 

p. 1226 

Employees, preference of claims for wages, § 67 
Employment of assignor, effect of provision for, § 33 
Enforcement, 

Decree in proceeding for accounting by assignee, 
§272 

Prior or superior claims and liens, §§ 367-373 
Enforcement of trust, right of creditor, § 306, pp. 
13S2-13S5 

Enforcing payment of claim, proceedings, § 348, pp. 
1406-1408 

Equitable assignment, transfers or conveyances not 
affected by subsequent assignment, § 304 


Equitable interest, retention by assignor, § 390 
Equitable liens, assignment not affecting, § 353 
Equitable title or ownership, creditors, § 155 
Equities, assignee’s title subject to, § 156 
Equity, 

Compelling accounting by assignee in court of, 
§ 266 

Suit in against assignee where legal remedy is 
inadequate, § 239 
Equity of redemption, 

Reservation of, § 38 
Transfer of by assignment, § 139 
Erasure, signature of one of sureties on assignee 
bond, effect of, § 174, p. 1328 
Error of judgment, personal liability of assignee, § 
216 

Estates or interests created by assignment, § 155 
Estoppel, 

Acceptance, denial of by assignee, § 16 
Assignee subject to, § 156, n. 11 
Attack on assignment, assent to or acceptance of 
benefits, § 375 

Creditor’s right to prove claim, § 309 
Deed of assignee, questioning validity, § 203 
Homestead, objection to allotment of, § 391, p. 
1426 

Objection to improper reservation, acceptance of 
benefits, § 45 

Prior agreements as to preferences, § 62 
Prior liens or rights, § 366 
Evidence, 

Action on assignee’s bond, § 405, p. 1433 
Assignment and validity thereof in general, §§ 
124-126 

Contest of claims, § 319 
Creditor’s suit to enforce trust, § 306, p. 1384 
Fraud in respect to assignment, § 103, pp. 1284- 
1286 

Preferences, § 80 

Proceeding for accounting by assignee, § 271 
Proceedings to compel payment of claim, § 348, 
p. 1407 

Proceedings to enforce prior liens, § 372 
Proceedings to set aside assignment, § 383 
Examination of assignor, books and witnesses, cred¬ 
itor’s right, § 304 
Exceptions, 

Account or report of assignee, § 273 
Allowance of claim, § 318 

Confirmation of sale of property, right of as¬ 
signor, § 202 

Excessive compensation, assignee, provision for as 
badge of fraud, § 94 

Excessive powers or immunities, effect of grant of, 
§ 33 

Excessive preference, effect of, § 75 
Exchange of assigned property, power of assignee, 
§ 197 

Exclusive possession, necessity of, § 10 
Exclusiveness, statutory grounds for removal of as¬ 
signee, § 178, p. 1330 

Excuse, failure to present claim within time, § 315 
Execution, 

Assignment as equivalent to levy of, § 1 
Assignment made with intent to deft'jit, § 85 
Bond of assignee, § 174, p. 1328 
Instrument of assignment, § 117, pp. 1295-1-1;$ 
Law of place prevailing, § 127 
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Execution—Continued, 

Proceedings supplementary to, continuance aft¬ 
er assignment, § 1C2 

Property in hands of assignee as subject to, § 
1G2 

Execution lien, priority, § 3G2 

Execution of trust, provisions as to in instrument of 
assignment, § 115 

Executor, setting aside assignment by testator, § 380 
Executory contract. 

Performance by assignee, § 190 
Power of assignee to bind trust estate or cred¬ 
itors by, § 211 

Exemptions and exempt property, 

Exception or reservation of, §§ 42, 153 

Sale of property as rendered invalid by res¬ 
ervation of exempt property, § 203 
Right of assignor, § 391, p. 1424 
Specification in instrument of assignment, ne¬ 
cessity, § 112 
Expenditures, 

Assignee, reimbursement for, § 212 
Credit to assignee for, § 286 
Power of assignee, § 211 

Expense of reference, contribution to as condition 
precedent to proof of claim by creditor, § 312 
Expenses, 

Accounting by assignee, § 276 
Assignee not chargeable with, § 280 
Claimant, allowance of, § 339 
Deduction from proceeds of sale of assigned 
property, § 207 

Provision for payment out of assigned estate, 

§ 34, p. 1255 

Expenses of assignment and administration, priority, 

§ 331 

Expenses of trust, preference of, § 69 
Experience, consideration in determining amount of 
assignee’s compensation, § 289 
Extension of time, 

Assignment executed by solvent debtor for pur¬ 
pose of securing, § 85 

Fraudulent provisions for in instrument of as¬ 
signment, § 90 

Presentation of claims, § 315 
Extent, liability on assignee’s bond, § 398 
Extra allowance, compensation of assignee, § 293 
Extraordinary services, additional compensation to 
assignee for, § 293 
Extraterritorial effect, § 169 

Statutes relating to preferences, § 131 
Extrinsic evidence, admissibility, § 125 
Extrinsic facts, evidence of not admissible to show 
fraud, § 103, p. 1285 
Failure, 

Assignee to. 

Account, effect of, § 261 
Qualify, effect of, § 175 

Make payment, personal liability of assignee, § 
347 

Present claim, effect of, § 313 
Fairness, validity affected by, § 18 
Faithless execution of trust, assignee forfeiting right 
to compensation by, § 291 

Family, reservation of right to use proceeds for 
support of, § 40 

Favorable consideration of, § 132 


Favored creditors, payments or conveyances to, con¬ 
structive assignment as result, § 24 
Federal court. 

Assignee’s right to sue in, § 226 
Jurisdiction of suit to set aside assignment or 
test validity, § 379 

Right of assignee appointed by state court to 
sue in, § 223 

Fee subject to be defeated by death of assignor, trans¬ 
fer of by assignment, § 139 

Fictitious accounts, liability of assignee on sale of, 

§ 205 

Fictitious debts. 

Inclusion of as badge of fraud, § 91 
Preference of, § 79 

Fiduciary capacity, priority in respect to debts due 
from assignor in, § 328 
Fiduciary obligations, preference of, § 66 
Filing, 

Bond of assignee, § 174, p. 1329 
Instrument of assignment, § 118, pp. 1298-1301 
Inventory and schedule, § 116, p. 1294 
Mortgage, priority over assignment affected by, 

§ 359 

Filing claims, provision requiring, validity of, § 34. 
p. 1255 

Final settlement, assignee’s account, § 263 
Financial condition, false representations in respect 
to prior to assignment, effect of, § 95 
Financial standing, assignee, § 171 
Findings, 

Action by assignee, § 235 

Creditor’s action to enforce trust, § 306, p. 1385 
Fire insurance policies, interests of assignor in pass¬ 
ing to assignee, § 144 

Fire loss, personal liability of assignee, § 218 
Firm, 

Acknowledgment by member of, § 117, p. 1297 
Fraud in assignments by, § 102 
Preferences by, §§ 71-73 
Release of, effect, § 349 

Firm and individual assignment, partner’s proof of 
claim against joint estate in competition with 
firm creditors, § 310, p. 1390 
Fixed charges, provision directing payment by as¬ 
signee, effect of, § 34, p. 1252 
Forced sale, assignment to protect assignor from, va¬ 
lidity of, § 87 

Foreclosure of mortgage, crediting assignee with mon¬ 
ey expended in, § 286 

Foreign assignee, right to bring action in another 
jurisdiction, § 223 
Foreign assignment. 

Priority as against subsequent domestic attach¬ 
ment, § 162, n. 78 
Recognition of, § 169 

Foreign attachments, priority as against assignment, 
§ 362 

Foreign corporations, right to make assignments, § 7 
Foreign creditors, discrimination against, § 130 
Forfeiture, 

Compensation of assignee, § 291 
Exemptions of assignor, § 391, p. 1425 
Form, 

Account of assignee, §§ 277—288, pp. 1372-1376 
Action on bond of assignee, § 405, p, 1431 
Claim against estate, § 311 
Instrument creating preference, § 55 
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Form—Continued, 

Instruments of transfer, §§ 106-118, pp. 1288- 
1301 

Oath, § 117, p. 1296 

Release, validity of provision not affected by, § 
31, p. 1250 

Release by creditor, § 349 
Form of remedy, attack on assignment, § 376 
Formality, 

Assent of creditors, necessity, § 17, p. 1238 
Instrument of assignment, § 108 
Forum, assignment opposed to policy of law of, va¬ 
lidity, § 129 

Fraud, §§ 82-105, pp. 1273-1287 

Assignee, creditor’s right to enforce trust in case 
of, § 300, p. 1383 

Defense in suit to compel payment of claim, § 
348, p. 1406 

Ground for setting aside assignment, § 374 
Personal liability of assignee, § 216 
Preference, § 76 

Presumption, preference of relatives, § 51 
Property obtained by, rights of assignee, § 143 
Selection of mentally incompetent assignee as 
evidence of, § 171 

Setting aside sale by assignee for, § 209 
Frauds, statute of, 

Assignment of real property within, § 107 
Inclusion of debts barred by, § 13 
Fraudulent assignment, revocation of, § 122 
Fraudulent conveyances. 

Avoidance at instance of assignee, § 187 
Rights of creditors to attack, § 301 
Title passing to assignee, § 146 
Fraudulent dealing as ground for removal of as¬ 
signee, § 178, p. 1330 
Fraudulent intent. 

Assignee, § 83 
Assignor, §f 85-88 
Beneficiaries, § 84 
Preferential assignment, § 48 
Fraudulent preferences, advising as ground for re¬ 
moval of assignee, § 178, p. 1331 
Fraudulent sale of property, personal liability of 
assignee, § 218 

Freedom from fraud, validity affected by, § 18 
Funds from which compensation of assignee is pay¬ 
able, § 294 

Future debts, inclusion, § 13 

Future defaults, preference of sureties on official 
bond against, § 64 

Garnishment, property in hands of assignee as sub¬ 
ject to, § 162 

Garnishment proceedings, testing validity of assign¬ 
ment in, § 376 
General assignment. 

Defined, § 2 

Priority in respect to claims due United States, 
§ 328 

General creditors, preference over revenue agent 
seeking to collect statutory penalty, § 70 
General funds, compensation of assignee payable 
from, § 294 

General merchandise, construction of term as used in 
assignment of stock, § 136, n. 1 
Good faith, 

Admissibility of evidence to show, § 103, p. 1285 
Assignee, § 83 


Good faith—Continued, 

Beneficiaries, § 84 
Preferences, necessity of, § 48 
Good will passing by assignment, § 148 
Goods in transitu, pledgee, priority of, § 359, n. 49 
Governing law, §§ 127-131, pp. 1304-1307 
Government claim, transfer of under general as¬ 
signment, § 138 

Government demands, priority of payment, § 328 
Governor, parties to action on assignee’s bond pay¬ 
able to, § 405, p. 1433 

Gross misconduct, ground for removal of assignee, 
§ 178, p. 1330 

Gross negligence, limiting liability of assignee to 
cases of, effect of, § 33 
Grounds, 

Removal of assignee, § 178, p. 1330 
Setting aside assignment, § 374 
Grouping debts, preference not created by, § 74 
Guarantors, preference of, § 65 
Guaranty, assignee’s bond regarded as contract of, 
§ 398 

Guardian, priority in respect to debts owing by as¬ 
signor as, § 328 

Harmless error, judgment in action by assignee not 
reversed for, § 237 
Hearing, 

Application for discharge of assignee, § 298 
Contest of claims, § 318 
Proceeding for accounting by assignee, § 270 
Proceedings for removal of assignee, § 178, p. 
1332 

Heirs, 

Assignor, enforcement of right to surplus, § 397 
Interests of as property passing by assignment 
to assignee, § 151 

Hindering creditors, assignment made with intent to, 
§ 86 

Histoiy, § 5 

Homestead or homestead property, 

Estoppel to object to allotment of, § 391, p. 1420 
Exception or reservation, §§ 112, 153 
Hour of filing, indorsement, effect of failure, § 118, 
p. 1300 
Husband, 

Assignment of community property without join¬ 
der of wife, § 7 
Preference of, § 51 
Identification, 

Preferred debts, § 74 

Property, instrument of assignment, § 111 
Trust funds, priority as to claims for dependent 
on, § 334 

Ignorance of assignor, effect of, § 14 
Immunities, grant of excessive, effect of, § 33 
Imperfect title, right of purchaser at assignee’s sale 
to decline, § 208 

Implied assent, creditors, § 17, p. 1238 
Implied authority, assignee, sale of assets, § 197 
Implied duty of assignee to account, § 256 
Improper payments, 

Breach of assignee’s bond by, § 402 
Liability of assignee or trustee, § 346 
Improvement liens, assignment not affecting, § 358 
Inadequacy of price as ground for setting aside sale 
by assignee, § 209 

Inadequate bond, acceptance from assignee as badge 
of fraud, § 96 
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Incompeteucy, 

Assignee, creditor’s right to enforce trust in case 
of, § 306, p. 1383 

Ground for removal of assignee, § 178, p. 1330 
Incomplete schedule, reference to in instrument of 
assignment, § 111 

Inconsistent provisions, effect of, § 4, p. 1227 
Increase, bond of assignee, § 174, p. 1328 
Incumbered real property, sale of, § 108, n. 75 
Incumbrances, 

Assignee’s title subject to, § 156 
Empowering assignee to pay off, § 34, p. 1252 
Right of assignor to incumber property, § 390 
Indemnification, sureties, transfers to as construc¬ 
tive assignments, § 26 
Indemnity, advancements by assignee, § 212 
Independent suit, setting aside sale by assignee in, 
§ 209 

Individual debts. 

Inclusion in partnership assignment, § 13 
Payment of under assignment by members of 
firm, intent of assignor controlling, § 158 
Preference of by partnership, § 73 
Individual property. 

Inclusion in partnership assignment, § 12 
Transfer of by partnership assignment, § 137 
Indorsement, 

Filing of assignment, § 118, p. 1300 
Negotiable instruments, necessity to perfect ti¬ 
tle of assignee, § 138 
Indorser, 

Contingent liability as indorser as provable of 
claim against estate, § 310, p. 1389 
Contingent liability to indorser, inclusion, § 13 
Creditor’s release not affecting liability of, § 
349 

Preference of, § 65 

Infants, right to make assignments, § 7 
Inherent common-law right, § 6 
Injunction, 

Creditors, prosecution of suit after assignment, 
§ 161 

Granting of in proceeding to set aside assignment, 
§ 381 

Prevention of sale at sacrifice to protect surplus, 
§ 397 

Injunction proceedings, right of assignee to main¬ 
tain, § 223 

Inoperativeness, specified contingency, § 164 
Insane persons, right to make assignments, § 7 
Insolvency, 

Ground for removal of assignee, § 178, p. 1330 
Payment or conveyance in contemplation of as 
constructive assignment, § 24 
Insolvency proceedings, crediting assignee for ex¬ 
penses incurred prior to superseding assignment 
by, § 288 

Insolvent assignee, selection of as evidence of fraud, 
§ 171 

Insolvent debtor, right to make assignment, § 8 
Insolvent partnership, preferences, § 73 
Installment payments. 

Fraudulent provision for in instrument of as¬ 
signment, § 94 

Provision authorizing assignee to accept, § 34, p. 
1253 
Instructions, 

Action against assignee, § 250 


Instructions—Continued, 

Action by assignee, § 234 

Instructions of court, application for by assignee, § 
185 

Instrument of assignment, 

Fraudulent provisions in, §§ 90-94, pp. 1277-1281 
Preferences contained in, § 61 
Instruments of transfer, form and requisites of, §§ 
106-118, pp. 1288-1301 

Instruments other than assignment, preferences by, 
§§ 53-60, pp. 1264-1267 
Insurance, 

Duty of assignee to insure assigned property, 
§ 194 

Provision directing assignee to pay, effect of, § 
34, p. 1252 

Insurance money, recovery of by assignee, § 186, n. 90 
Insurance policies, interests of assignor in passing 
to assignee, § 144 

Intemperate habits, assignee, selection as evidence of 
fraud, § 171 
Intent, 

Ascertainment of in construction of written as¬ 
signment, § 132 
Assignee, preference, § 49 
Assignor, preference, § 48 
Constructive assignment, § 23 
Creditor, preference, § 50 

Improper reservation rendering assignment fraud¬ 
ulent irrespective of, § 37 
Necessity, § 14 
Preferences, §§ 48-50 

Contemplation of assignment, § 54 
Necessity to constitute constructive assign¬ 
ment, § 24 

Intention, consideration in determining whether trans¬ 
action is mortgage or assignment, § 4, p. 1225 
Interest, 

Claims against estate, § 338 
Debiting assignee with, § 282 
Liability of surety on assignee’s bond for, § 405, 
p. 1434 

Preferred debt, § 77 
Interest acquired by assignee, § 155 
Interest in assigned property, assignor, § 390 
Interest in trust, accounting asked by person having, 
§ 258 

Intermediate accounting, assignee, § 262 
Interpolation to effectuate intention of assignor, § 132 
Intervention, 

Action against assignee, § 243 
Action by assignee, § 227 
Invalid debt, preference of, § 78 
Invalid provisions not changing to conveyance in 
nature of security, § 4, p. 1225 
Inventories, in general, § 116, pp. 1292-1295 

Piling of as (.condition precedent to action by 
assignee, § 224 

Omissions from, effect of, § 89 
Property passing limited by, § 136 
Values stated in prima facie correct in deter¬ 
mining amount chargeable against assignee, 
§ 279 

Investments, duty of assignee, § 211 

Involuntary assignment distinguished, § 4, p. 1223 

Issues, action on assignee’s bond, § 405, p. 1433 

Issues and proof, action by assignee, § 228 

Items, account of assignee, §§ 277—288, pp. 1372—1376 
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Joint and several bond, assignee, § 174, p. 1328 
Joint and severai liability, assignee’s bond, § 308 
Joint debtor, 

Eligibility to act as assignee, § 171 
Right to make assignment, § 7 
Joint trustees, apportionment of compensation, § 289 
Judgment, 

Action against assignee, § 252 
Action by assignee, § 236 
Action on assignee’s bond, § 405, p. 1434 
Allowance of claim as equivalent to, § 321 
Assignment of judgment as preferential transfer 
within statutes relating to constructive as¬ 
signments, § 27 
Confession of, 

Constructive assignment, § 27 
Distinguished, § 4, p. 1223 
Preference by, § 60 

Creditor's right to proceed to after assignment, 
§ 161 

Creditor’s suit to convert preferential acts and 
transfers into assignment, § 307 
Enforcement of prior liens, proceedings for, § 
373 

Payment of claim, proceedings to compel, § 348, p. 
‘ 1407 

Preference by, § 60 

Removal of assignee, proceedings for, § 178, p 
1332 

Suit to set aside assignment, § 385 
Judgment creditors, attack on assignment by, § 374 
Judgment lien, priority, § 362 

Judicial process, property in bands of assignee as 
subject to, § 162 

Judicial sale of property, confirmation of, § 202 
Jurisdiction, 

Accounting by assignee, proceedings to obtain, 
§ 266 

Action against assignee, § 242 
Action by assignee, § 226 
Action on assignee’s bond, § 405, p. 1431 
Creditor’s action to enforce trust, § 306, p. 1383 
Enforcement of payment of dividends, proceed¬ 
ings for, § 348, p. 1407 

Particular courts, sale of property, § 198 
Removal of assignee, proceedings for, § 178, p. 
1331 

Setting aside assignment, proceedings for, § 379 
Jury questions, 

Action against assignee, § 249 
Action by assignee, § 233 
Fraud in assignment, § 104 

Keys of store containing goods assigned, delivery of 
as sufficient, § 10, n. 48 
Knowledge, 

Assignee, preference, effect of, § 49 
Creditor, preference, § 50 
Fraud, 

Assignee, § 83 
Beneficiaries, § 84 

Insolvency as respects constructive assignment 
as result of preference, § 24 
Labor, priority as to claims for, § 330 
Laborers, preference of claims for wages, § 67 
Laches, 

Collection of assets, personal liability of as¬ 
signee, § 218 


Laches—Continued, 

Creditors losing right to assert claims by reason 
of, § 315 

Removal of assignee as affected by, § 178, p. 1331 
Setting aside assignment, effect of, § 377 
Landlord’s lien, 

Included within assignment providing for pay¬ 
ment of all legal or equitable liens, § 158 
Necessity of filing claim in order to retain, § 312 
Preference in respect to, § 355 
Lapse of time, 

Presumption from, § 164 

Acceptance by creditors, § 17, p. 1237 
Resi)ects compelling accounting by assigiiee, § 
264 

Law governing. Conflict of laws, ante 
Lease, 

Acceptance of by assignee, § 191 
Instrument in form of operating as assignment, 
§ 108 

Provision conferring authority on assignee, ef¬ 
fect of, § 34, p. 1253 
Reservation of right to make, § 39 
Right of assignor to make, § 390 
Lease of assigned property, duty of assignee in re¬ 
spect to, § 192 

Leasehold interests passing to assignee, § 147 
Leave of court. 

Action against assignee, § 240 
Action on assignee’s bond, necessity, § 405, p. 1431 
Condition precedent to action by assignee, § 224 
Legacy to wife, husband’s assignment not passing ti¬ 
tle to, § 141 

Legal proceedings, duty of assignee to prosecute, § 223 
Legal representatives, assignor, enforcement of right 
to surplus, § 397 

Legal services, crediting assignee with money paid 
for, § 287 

Legality. Validity, post 

Legatees, interests of as property passing to as¬ 
signee, § 151 

Letter of attorney constituting assignment, § 4, p. 
1222 

Levy, acceptance by assignee made after, § 16 
Levying officer, questioning validity of assignment, 
§ 22 

Liabilities, assignee, stipulation as to, § 33 
Liability on assignee’s bond, §§ 398-405, pp. 1429- 
1434 
Lien, 

Assignee’s right to, § 212 

Discharge of by confirmation of sale of prop¬ 
erty, § 202 

Power of assignee to create on trust estate, § 181 
Right of assignor in or to passing to assignee 
under general assignment, § 139 * 

Surrender of as sufficient consideration, § 15 
Lien creditors, participation in distribution, § 335, 
n. 65 

Lienholders, proceeds of sale of assigned property 
applied first to payment of claims of, § 207 
Liens on assigned property, assignment not to af¬ 
fect, § 353 

Life insurance policies, interests of aatelgutit hi pass¬ 
ing to assignee, § 144 
Limitations, 

Action on assignee’s bond, $ 405, p. 1432 
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Limitations—Continued, 

Creditor’s proceeding to attack fraudulent con¬ 
veyance, § 301 

Creditor’s suit to convert preferential acts and 
transfers into assignment, § 307 
Enforcement of trust by creditor, § 306, p. 1383 
Inclusion of debt barred by, § 13 
Preference of claims barred by statute of, § 79 
Presentation of claims, § 315 
Priority as to claims for wages, § 330 
Provisions in instrument of assignment for clos¬ 
ing trust within certain period, § 164 
Setting aside assignment, § 377 
Limited partnership, 

Preferences by, § 73 
Right to make assignments, § 7 
Liquidating partnership, power of attorney to distin¬ 
guish, § 4, p. 1222 

Litigation, allowance to assignee of expenses of, § 287 
Loss, 

Property, personal liability of assignee, § 218^ 
Provision limiting liability of assignee for, effect 
of, § 33 

Right to surplus, detrimental interference with 
administration of trust, § 397 
Surcharging assignee with losses, § 281 
Mail, 

Presentation of claim through, §§ 315, 316 
Release by creditor sent by, § 349 
Majority, creditors, necessity of assent, § 17, p. 1238 
Malfeasance of assignee, failure of trust because of, 

§ 166 

Malversation, discharge of assignee pending proceed¬ 
ings in equity against him for, § 298, n. 93 
Management, 

Stipulations as to, effect of, § 34, p. 1252 
Transmission of as insufficient, § 10 
Management of estate, right and duty of assignee, 

§ 189 

Management trust in corporate stock distinguished, § 
4, p. 1226 

Managing officer, corporation, verification of inven¬ 
tory by, § 116, p. 1294 

Mandamus, jurisdiction to issue writ of to compel 
performance of duty, § 184 

Mandatory statutory requirements, schedule or in- 
<^8ntory, § 116, p. 1292 
Manner, presentation of claim, § 316 
Manner of acknowledgment, deed of assignment, § 
117, p. 1296 

Manual filing by person named in statute, necessity, 
§ 118, p. 1299 

Manufacture of material, provision in instrument 
of assignment giving authority to complete, § 92 
Marketability of title, law governing in case of sale 
by assignee, § 205 
Married woman. 

Eligibility to act as assignee, § 171 
Right to make assignments, § 7 
Marshalling assets, application of doctrine to pay¬ 
ment of creditors, § 336 

Materials, priority in respect to claims for, § 330 
Mechanic’s lien, assignment not affecting, § 358 
Mental qualification, assignee, § 171 
Messenger, filing of assignment through, § 118, p. 
1299 

Method, enforcement of claims or liens prior to 
assignment, § 368 


Minute of filing, indorsement, effect of failure, t 
118, p. 1300 

Misapplication of assets, breach of assignee’s bond 

Misappropriation of assets, breach of assignee s bona 
by, § 402 

Misconduct, management of trust, assignee’s liability 
for, § 215 

Misconduct of assignee, ground for removal, § 1<8, 
p. 1330 

Misdescription, 

Debts in instrument of assignment, effect of, § 
113 

Instrument of assignment, effect of, § 111 
Mistake, 

Description of property in instrument of assign¬ 
ment, effect of, § 111 

Payment of claim made by, refund by creditor,. 

§ 350 

Property included, effect of, § 12 
Provisions admitting mistake on part of assigneCr 
effect of, § 101 

Mode, 

Preferential payment or transfer as respects con¬ 
structive assignment, § 24 
Sale of assets, validity of provisions relating 
to, § 34, p. 1254 
Sale of property, § 201 

Mode of execution, instrument of assignment, § 117, 
p. 1295 

Mode of sale, provisions in instrument of assignment, 
validity of, § 93 
Modification, 

Instrument of assignment, § 121 
Terms of lease made by assignor, authority of 
assignee, § 192 

Money, 

Liability of sureties on assignee’s bond, § 399 
Reservation of exemption in, § 42 
Money had and received, 

Action for by assignor against assignee, § 392 
Maintenance of action for against assignee to* 
recover dividends, § 348, p. 1406 
Money passing under general assignment, § 149 
Mortgage, 

Constructive assignment as result of giving, § 25 
Distinguished, § 4, p. 1223 

Execution subsequent to assignment, rights of 
mortgagees, § 163 

Instrument in form of operating as assignment, 
§ 108 

Lien of as affected by assignment, § 359 
Preference, § 59 

Provision conferring authority on assignee, effect 
of, § 34, p. 1253 
Mortgagee, 

Action on assignee’s bond, condition precedent^ 
§ 405, p. 1432 

Right to compel accounting by assignee, § 258 
Motive, 

Assignor, materiality, § 85 

Improper reservation rendering assignment fraud¬ 
ulent irrespective of, § 37 

Name given instrument, controlling effect, § 108 
Nature, liability on assignee’s bond, § 398 
Necessity for presentation of claim, in general, § 312 
Neglect, provision exempting assignee from liability 
for, effect of, § 33 
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leglect of assignee, creditor's right to enforce trust 
in case of, § 306, p. 13S3 

[egligeiicG, assignee's personal liability for, § 215 
lOgotiahle instruments, indorsement as necessary to 
perfect title of assignee. § 13S 
iGW assignment, substitution for defective or void¬ 
able one. § 20 

Tew bond, as.>ignee, liability on, § SOS 
Tew partuersliip, preference of debts assumed, § *3 
:e\v tnisi:, baiauce or surplus, creation, § 397 
^oiiasseiiting creditor, priority by seizure of prop¬ 
erty, § 17, p. 1240 
roncoiiseiitiiig creditor. 

Interest in assigned property, § 326 
Proijerty as subject to attachment or other proc¬ 
ess by, § 162 

Unacknowledged instrument of assignment void 
as against, § IIT, p. 1296 

^'oncontractual relation, assignee and assignor, § ISl 
Nonfeasance of assignee, failure of trust because 
of, § 166 
Nonresident, 

Action against assignee, security for costs, § 240 
Debts due assignor passed by voluntary assign¬ 
ment, § 169 

Eligibility to act as assignees, § 171 
Place of recording assignment in case of, § 118, 
p. 1300 

Right to make assignments, § 7 
Nonresident assignors, priority of attachments, § 362 
Nonresident creditors, discrimination against, § 130 
Note, 

Personal liability of assignee when executed by 
him in name of assignor, § 211 
Provability of claim by holder against estate, § 
310, p. 1389 

STotice, 

Accounting of assignee, § 268 
Appeal from decision allowing or disallowing 
claim, § 323 

Application for appointment of successor to as¬ 
signee, § 180 

Application for sale of assets, § 198 
Appointment of assignee, § 170 
Compromise of claims, application by assignee, 
§ 188 

Condition precedent to institution of suit by as¬ 
signee, § 224 

Debtor of assignor, assignee to give, § 186 
Defective attestation not cured by, § 117, p. 
1296 

Discharge of assignee, § 298 
Effect of as respects necessity of recording in¬ 
strument of assignment, § 118, p. 1298 
Fraudulent intent, assignee, § 83 
Presentation of claim, § 314 
Proceetlings for removal of assignee, § 178, p. 
1332 

Proceedings to enforce prior liens or claims, § 
369 

Qualification of assignee, § 174, p. 1329 
Recording of instrument of assignment operat¬ 
ing as, § 118, p. 1301 
Sale of assets, § 200 

Want of as respects right of creditor to partici¬ 
pate without assenting to assignment, § 308 
Novation distinguished, § 4, p. 1226 


Nulla bona, return of execution before bringing ac¬ 
tion to set aside execution, § 374 
Oath, 

Assignee, § 173 

Necessity and form of, § 117, p. 1295 
Obedience, failure of assignee to obey directions as 
to sale of assets, § 34, p. 1254 
Objections, 

Account or report of assignee, § 273 
Improper reservation, persons entitled to make, 
§ 45 

Preference, necessity on part of creditors, § 81 
Recordation, necessity of, § 118, p. 1301 
Obligations of assignor, performance by assignee in 
general, § 190 

Occupation, assignee’s liability for on occupying prem¬ 
ises without adopting lease, § 191 
Omission of debts, instrument of assignment, effect 
of, § 114 

Omission of schedule, effect of, § 116, p. 1292 
Omitted claims, payment by assignee, § 310, p. 1388 
Omitted property passing under general assignment, 
§ 152 

Opening final settlement of assignee’s account, action 
to, § 297 

Opening order or decree settling assignee’s account, 
§ 274 
Operation, 

Improper reservation, § 45 
Recording of assignment, § 118, p. 1301 
Opinion evidence, admissibility on question of fraud, 
§ 103, p. 1285 

Oppressiveness, provision for release of claims as con¬ 
dition to assignment, § 31, p. 1248 
Oral assignment, personal property, § 107 
Oral reservation, effect of, § 44 : 

Order, 

Exempt property, setting aside, § 391, p. 1426 
Proceeding for accounting by assignee, § 272 
Proceedings for removal of assignee, § 178, p. 
1332 

Sale of property, § 198 

Ordinary creditors, right to attack fraudulent con¬ 
veyance, § 301 
Origin, § 5 
Ownership, 

Property or money assigned, necessity, § 12 
Right of assignment as incident of, § 6 
Paid-up insurance policy, assignment of as construc¬ 
tive assignment, § 24 

Parol evidence, admissibility to establish assignment 
and validity thereof, § 125 
Partial, term assignment including, § 2 
Partial account, assignee, conclusiveness, § 290 
Partial assent of creditors, effect of, § 17, p. 1238 
Partial assignment. 

Distinguished from invalid reservation, § 36 

Exception of property, § 36 

Form and requisites, § 106 

Liability of assignee to account, § 259 

l^references, § 46 

Presumption of assent of creditors in case of, 
§ 17, p. 1237 

Subsequent assignment not affecting transfers 
or conveyances by, § 364 
Partial delivery, sufficiency of, § 10 
Partial distribution, discretion in respect to, § 341 
Partial interest passing by assignment, § 139 
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Partial invalidity, effect of, § 21 

Participation, creditors entitled, § 308 

Particular persons, right to make assignment, § 7 

Parties, 

Accounting of assignee, proceedings to compel, 
§ 207 

Action against assignee, § 243 
Action by assignee, § 227 
Action on assignee’s bond, § 405, p. 1432 
Assignor, assignee and creditors as parties in 
interest, § 134 

Creditor’s suit to convert preferential acts and 
transfers into assignment, § 307 
Enforcement of, 

Execution of trust by creditor, action for, 
§ 306, p. 1383 

Prior liens, proceedings for, § 370 
Instrument of assignment, § 100 
Payment of claim, proceedings to compel, § 348, 
p. 1407 

Removal of assignee, proceedings for, § 178, p. 
1331 

Sale of assets, proceedings for, § 198 
Setting aside assignment, proceedings for, § 380 
Validity as between, § 19 
Partition, right of assignee to maintain, § 223 
Partners, 

Exemptions allowable to only as individuals, § 
391, p. 1425 

Party to assignment, necessity, § 109 
Preferences by, §§ 71-73 
Release of, effect, § 349 
Right to make assignment, § 7 
Selection as assignee in firm name, § 171 
Partnership agr^ment, instrument in form of oper¬ 
ating as assignment, § 108 

Partnership and individual assignments, priority, § 
332 

Partnership assignment. 

Acknowledgment in case of, § 117, p. 1296 
Admissibility of evidence on question of fraud, 
§ 103, p. 1285 

Creditors of former partner or partnership not 
represented by assignee, § 195 
Fraud in respect to, § 102 
Inclusion of individual debts, § 13 
Intent to pay individual debts, § 158 
Joinder of partners in action by assignee, § 227 
Preference of wife of one of partners, § 51 
Property to be included, § 12 
Release of creditors, exaction of, § 31, p. 1249, 
n. 74 

Reservation for benefit of member rendering 
fraudulent, § 35 

Reservation of exempt property, § 42 
Reservation of surplus, § 41 
Transfer of individual property of partner, § 137 
Verification of inventory, § 116, p. 1294 
Partnership interest, pledge of, priority, § 359, n. 49 
Partnership property, transfer of by individual as¬ 
signment of partner, § 137 
Payment, 

Debtor’s right to dictate terms of, § 30 
Purchase price on sale by assignee, § 206 
Payment of claims, §§ 342-348, pp. 1404-1408 
Payments to creditors, 

Preference by, § 57 

Provision directing, validity of, $ 34, p. 1256 


Pecuniary obligations as ground for removal of as¬ 
signee, § 178, p. 1331 

Penal clause, bond of assignee to contain, § 174, p. 
1328 

Pencil notation, misdescription of property in, effecc 
of, § 111 

Pending actions, effect on, § 160 
Percentage basis, compensation of assignee comput¬ 
ed on, § 292 

Performance of conditions, liability on assignee’s bond, 
§ 402 

Perishable articles, preparation for market by as 
signee, § 193 

Personal profit, assignee not permitted, § 213 
Personal property, 

Delivery of as essential, § 10 
Law governing assignments of, § 129 
Personal representative, selection of exemption by, 
§ 391, p. 1426 

Persons entitled to ask for accounting by assignee, 
§ 258 

Phraseology, instrument of assignment, § 106 
Physical qualification, assignee, § 171 
Place, 

Filing of bond of assignee, § 174, p. 1329 
Filing or recording of assignment, § 118, p. 1300 
Pleading, 

Accounting by assignee, proceeding for, § 269 

Action against assignee, § 244 

Action by assignee, § 228 

Action on assignee’s bond, § 405, p. 1433 

Creditor’s suit to. 

Convert preferential acsts and transfers into 
assignment, § 307 
Enforce trust, § 306, p. 1384 
Enforcement of prior liens, proceedings for, § 371 
Exemptions, suit to obtain, § 391, p. 1426 
Payment of claim, proceedings to compel, § 348, 
p. 1407 

Removal of assignee, proceedings for, § 178, p. 
1332 

Setting aside assignment, action for, § 382 
Pledge, 

Constructive assignment as result of executing, 
§ 25 

Distinguished, § 4, p. 1226 
Lien of as affected by assignment, § 359 
Provision conferring authority on assignee, effect 
of, § 34, p. 1253 
Pledged property, 

Redemption of by assignee, § 186 
Transfer of under assignment by pledgor, § 139 
Possession, 

Reservation of right of, § 39 
Retention of by assignor as fraudulent, § 100 
Possession accompanying conveyance, effect of as 
respects recording of assignment, § 118, p. 1299 
Possession of assigned property, duty of assignee 
to take, § 186 

Possession of property, refusal to begin proceedings 
to obtain as ground for removal of assignee, § 
178, p. 1330 

Possibility of fraud, effect of, § 101 
Pijstponement, sale of assets, § 199 
Postponing distribution of assets, fraudulent pre¬ 
vision for in instrument of assignment, § 94 
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Power of attorney, 

Asisignor to assignee, assignment not invalidated 
by, § 33 

Distiiigiiislied, § 4, p. 1222 

lustiniraent in form of operating as assignment, 
§ lOS 

Power of sale in mortgage, waiver of right to enforce 
where mortgagee becomes assignee, § 359 

Powers, 

Assignee, stipulation as to, § 33 
Successor of assignee, § ISO 

Powers of assignee, administration of estate, § ISl 

Pre-existing debt, transfer in satisfaction of, pref¬ 
erence by, § 5S 

Preferences, §§ 4G~S1, pp. 12G1-12T3 

Application of payment as between preferred 
classes, § 346 

Avoidance of preferential transfer by assignee, 
§ 1ST 

Construction of assignment with, § 132 
Constructive assignment as result of preferential. 
Mortgage, § 25 
Payment or conveyance, § 24 
Creditor’s right to sue in equity to avoid, § 302 
Intent of assignor controlling in determining 
whether debts are preferred, § 158 
Interest, right of preferred creditors to in case 
of insufficient funds to pay creditors in full, 
§ 338 

Law governing validity, § 131 
Payment of preferred creditors in order pre¬ 
scribed in assignment, § 327 
Presumption of preferred creditors’ assent, § 17, 
p. 1237 

Provision authorizing assignee to make or change 
order of, effect on validity, § 33 
Rebuttal of presumption of acceptance by credi¬ 
tors in case of, § 17, p. 1237 
Reservation of power to subsequently declare or 
change, § 43 

Return of money paid preferred creditors under 
void preference, § 351 

Stipulation for release giving not invalidating 
assignment, § 31, p. 1250 

Premature payment to assignor, personal liability of 
assignee, § 218 

Premium, failure to pay as ground for removal of 
assignee, § 178, p. 1331 

Premiums on bond, crediting assignee with money 
expended for, § 286 

Presentation, proof and payment of claims, §§ 308- 
351, pp. 13ST-1409 

Preservation of property, expenses incurred in, au¬ 
thority of assignee to pay, § 211 

President, corporation, verification of inventory by, 
§ lie, p, 1294 

Presumptions, 

Action against assignee, § 245 
Action by assignee, § 229 
Assent by assignee, § 16 
Assent of creditors, § 17, p. 1237 
Competency of assignee, § 171 
Delivery of instrument of assignment, § 117, p. 
1298 

Existence and validity of assignment, § 124 
Failure of assignee to account, § 261 
Filing of assignee’s bond, § 174, p. 1329 
Fraud, preference of relatives, § 51 


Presumptions—Continued, 

Fraudulent intent, § 103, p. 1284 
Improper reservation, § 44 

Intent to prefer in case of payment by insol¬ 
vent debtor, § 24 
Proper reservation, § 44 

Several assignors, execution by all, § 117, p, 
1295 

Validity of assignment, § 129 
Previously transferred property, title passing to 
assignee, § 145 
Prior acts and transactions. 

Admissibility of evidence in respect to on ques¬ 
tion of fraud, § 103, p. 1285 
Fraud in respect to prior transactions, § 95 
Prior agreement, 

Effect of prior agreement as to preferences, § 62 
Preference given pursuant to, § 56 
Prior claims and liens, §§ 352-373, pp. 1410-1417 
Exemption not allowable over prior liens, § 391, 
p. 1425 

Prior transferees, rights of purchaser at assignee’s 
sale against, § 208 
Priorities, 

Between creditors, § 326 

Claims and liens prior to assignment, §§ 352-373, 
pp. 1410-1417 

Creditors augmenting assets, § 333 

Expenses of assignment and administration, § 331 

Marshalling assets, § 336 

Partnership and individual creditors, § 332 

Preferences, ante 

Provision authorizing assignee to pay claims in 
order of priority, effect of, § 33 
Rent, § 355 
Secured claims, § 335 
Setting aside assignment, effect, § 388 
Taxes, § 329 
Taxes and duties, § 356 
Trust funds, § 334 

United States, debts due to government, § 328 
Wages, supplies and materials, claims for, § 330 
Private accounting, assignee, § 257 
Private sale of assets. 

Discretion of assignee, § 201 
Provision authorizing, validity of, § 93 
Privies, validity as between, § 19 
Privileges, successor of assignee, § 180 
Probate judge, filing instrument in office of, § 118, 
p. 1300 
Proceedings, 

Accounting by assignee, §§ 262-276, pp. 1366-1372 
Attack on prior fraudulent conveyance, § 301 
Compelling allowance of claim, § 322 
Distribution of assets, compelling of, § 341 
Enforcement of prior or superior claims or liens, 
§ 368 

Enforcement of statutory exemptions, § 391, p. 
1426 

Enforcing payment of claim, § 348, pp. 1406- 
1408 

Removal of assignee, § 178, p. 1331 
Proceedings after assignment, effect on, §§ 161-163, 
pp. 1319-1322 

Proceeds, sale of property, application of, § 207 
Profits, 

Assignee chargeable with, § 283 
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Profits—Continued, 

Assignee not permitted to derive and retain, § 213 
Receipt of by assignee, § 186 
Promise after discharge, validity of, § 39G 
Promissory note for wages, effect of as respects right 
to priority, § 330 
Proof, 

Action on assignee’s bond, § 405, p. 1433 
Fraudulent intent, § 103, p. 1286 
Proof of claims, provision requiring, validity of, § 
34, p. 1255 
Property, 

Acceptance of lease by assignee, § 191 
Delivery of keys as assignment, § 10, p. 1231, n. 
48 

Description, §§ 111, 112 

Encumbered property, sale or disposition under 
order of court, § 198, p. 1342, n. 75 
Law governing assignments, § 128 
Personal property, § 129 
Lease as property, § 147 
Lease of assigned real property, § 192 
Liability of sureties on assignee’s bond, § 300 
Mortgage, ante 

Reservations, §§ 35-45, pp. 1256-1261 
Reversion on termination of trust, § 397 
Rights of assignor transferred, §§ 135-154, pp. 
1310-1316 

Sale or other disposition, §§ 196-210, pp. 134-.- 
1350 , ^ 

Transfer, property included, §§ 135-154, pp. 1310 
1316 

Property and rights transferred in general, §§ 135- 
154, pp. 1310-1316 
Property included, § 12 

Property to be accounted for by assignee, § 260 
Pro rata application of payments to creditor holding 
several obligations, § 344 
Pro rata dividends, 

Acceptance of as extinguishment of debt, § 340 
Creditor entitled to out of property which he 
has discovered, § 315 

Protection of assets, creditor’s right to reimburse¬ 
ment for advancements and expenses incurred 
in, § 305 

Protection of estate. 

Duty of assignee, § 189 

Stipulations in respect to, effect of, § 34, p. 
1252 

Public policy, provision for release of claims as 
against, § 31, p. 1248 

Public sale of assets, discretion of assignee, § 201 ^ 
Publication, notice of assignee’s qualification, § 174. 

p. 1329 ^ ^ , 

Purchase money, payment of on sale of property by 

assignee, § 206 

Purchase-money lien, priority, § 357 
Purchase of property, right of assignee, § 204 
Purchaser, sale by assignee, rights of, § 208 
Purpose, inventory or schedule, § 116, p. 1292 
•Qualification, 

Assignee, § 171 

Successor or receiver for assignee, § 180 
Qualified assent, creditors, § 17, p. 1239 

Question for court, . o loo 

Construction of written assignment, § 132 
Property and rights transferred, § 135 
Questioning validity, persons entitled, $ 22 


Questions of law and fact. 

Action against assignee, § 249 
Action by assignee, § 233 
Fraudulent intent, § 104 

Quieting title, right of assignee to maintain stat¬ 
utory action for, § 223 

Ratable distribution of assigned estate to creditors, 

§ 326 

Ratification, 

Assignment acknowledged by one person for him¬ 
self and another, § 120 

Unauthorized acts of assignee, effect of, § 219 
Reacknowledgment, relation back, § 133 
Real property, law governing validity of assignment, 

§ 128 

Reasonable compensation, assignee’s right to, § 289 
Reasonable time, execution of trust within, § ^2 
Reasons, recital of in instrument of assignment, S 

no . . _ 

Rebuttal, presumption of acceptance by creditors, § IT, 
p. 1237 

Receiver, . 

Appointment in action to set aside assignment, 

§ 381 

Appointment of at time of executing mortgage 
not creating voluntary assignment, § 4, p. 
1225 

Assignee, appointment of, § 180 
Distinguished from assignee, § 181 
Right to sue on assignee’s bond, § 405, p. 1433 
i^upplomeiitary proceedings, questioning validity 
of assigi.ment, § 22 

Receivership distinguished, § 4, p. 1226 
Recital of reasons, instrument of assignment, § 110 
Recording, 

Conditional sale contract, necessity as ?*espects 
title to property sold under, § 142 
Instrument of assignment, § 118, pp. 1298-1301 
Inventory and schedule, § 116, p. 1294 
Law governing, § 128, n, 24 

Mortgage, priority over assignment as affected 
by, § 350 

Recording officer, delivery of instrument of assign¬ 
ment to as sufficient, § 117, p. 1297, n. 10 
Recovery back, money paid to creditors in good faith 
before assignment is set aside, § 388 
Redemption, 

Equity of, reservation of, § 38 
Purchaser from assignee taking title free from 
right of, § 210 
Reduction, 

Bond of assignee, § 174, p. 1328 
Number of trustees, validity of provision for, § 
178, p. 1330 

Referee’s fees, proceeding for accounting by assignee, 
§ 276 
Reference 

Application for compromise of claim by assignee, 
§ 188 

Hearing and detei'mination of issues arising on 
rejected claim, § 322 

Proceeding for accounting by assignee, § 270 
Proceedings for removal of assignee, § 178, p. 
1332 

Reformation, defective certificate of acknowledgment, 
§ 123 

Refund, liability of creditor to, § 350 
Refusal to act, right of assignee, § 175 
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Register or recorder of deeds, recording of instru¬ 
ment in, § IIS, p, 1300 
Registration, 

Instrument of assignment, § 118, p. 1298 
Law governing, § 12S, n. 24 

Reimbursement, advancements and expenditures by 
assignee. § 212 

Relation back, recording of instrument of assignment, 
§ ns, p. 1301 

Relation to assignor as ground for removal of as¬ 
signee, § ITS, p. 1331 
Relatives, 

Preference of, § 51 
Selection as assignee, § 171 
Speedy sale of assets to as constituting fraud, 
§ 97 

Release, 

Composition with creditors, assignment not con¬ 
taining provision for release, § 4, p. 1222, 
n. 27 

Creditor, necessity of, § 349 
Discharge of sureties, § 401 
Mortgage by creditor becoming party to assign¬ 
ment, § 366, p. 1416, n. 86 
Presumptions as to assignment without stipula¬ 
tions for release, etc., § 17, p. 1237 
Provision for in assignment, § 31, pp. 1247-1250 
Setting aside assignment, effect, § 388 
Relief, 

Action on assignee’s bond, § 405, p. 1434 
Creditor’s suit to, 

Convert preferential acts and transfers into 
assignment, § 307 
Enforce trust, § 306, p. 1385 
Proceedings to compel payment of claim, § 348, 
p. 1407 

Religious societies, right to make assignments, § 7 
Remedial nature of statutes prohibiting preferences, 
5 47 

Remedies, 

Against assignee, § 239 
Assignee, § 223 

Assignor, §§ 389-397, pp. 1424-1429 
Compelling accounting by assignee, § 265 
Creditors, §§ 299-388, pp. 1380-1424 
Enforcing payment of claim, § 348, p. 1406 
Surplus, protection of by assignor, § 397 
Removal, 

Assignee, § 178, pp. 1330-1333 

Appointment of receiver operating as, § 180 
Reservation of power, § 43 

Removal from state, ground for removal of assignee, 

§ 178, p. 1330 
Rent, 

Accrued passing to assignee, § 147 

Allowance of rent owed as claim against estate, 

§ 310, p. 1389 

Application to payment of lien debts as against 
other creditors, § 354 

Expenditure for by assignee in carrying on busi¬ 
ness of assignor, § 211 
Liability of assignee for, § 191 
Preference of, § 69 

Priority in payment where claim for rent is a 
preferred charge or landlord has lien for 
rent, § 355 

Provision directing ijaymeht by assignee, effect 
of, § 34, p. 1252 


Rent—Continued, 

Receipt of by assignee, § 186 
Subsequently accruing as debt within assign¬ 
ment, § 158 

Renunciation of trust by assignee, effect of, § 172 
Reopening trust after discharge of assignee, § 167 
Replenishing stock, provision for in instrument of 
assignment, validity, § 92 
Replevin, 

Availability as remedy against assignee, § 239 
Estoppel of creditor to claim benefits of assign¬ 
ment when taking assigned property out of 
possession of assignee by, § 309 
Right of assignee to maintain action of, § 223 
Testing validity of assignment, § 376 
Replevy, seller’s right to in respect to goods pur¬ 
chased on credit, § 142 

Replication, proceeding for accounting by assignee, 
§ 269 

Repossession, seller’s right after assignment, § 354 
Representative status of assignee, § 181 
Representatives of deceased assignees, rights and 
duties, § 222 

Repudiation of assignment, creditor, forfeiture of 
right to claim thereunder, § 309 
Repudiation of trust by assignee, revocation not ef¬ 
fected by, § 122 

Requisites, §§ 9-34, pp. 1229-1256 
Assent of creditors, § 17, p. 1238 
Instruments of transfer, §§ 106-118, pp. 1288- 
1301 

Resale, liability for loss of purchaser declining to- 
carry out purchase, § 208 
Rescission, 

Assent of creditors, § 17, p. 1240 
Release by creditor, § 349 
Reservations, §§ 35-45, pp. 1256-1261 
Exempt property, § 391, p. 1425 
Rebuttal of presumption of acceptance by cred¬ 
itors in case of, § 17, p. 1237 
Residence, 

Necessity of stating in instrument of assign¬ 
ment, § 109 

Recording assignment in county of, § 118, p. 1300 
Resignation of assignee, § 176 
Liability of sureties, § 401 
Resignation of assignee, revocation by, § 122 
Res judicata, judicial finding as to validity of claim,, 
effect of, § 315 

Restoration of property, validation of invalid as¬ 
signment by, § 119 

Retail, validity of provisions authorizing assignee* 
to sell property at, § 34, p. 1254 
Retention of possession, 

Assignor, effect of, § 100 
Jury question as to fraud, § 104, n. 21 
Presumption of fraud in case of, § 103, p. 1284 
Retirement, partner, preference of debts assumed by 
new partnership, § 73 

Reversion of property, termination of trust, § 397 
Review, 

Decision allowing or disallowing claim, § 323 
Judgment in action against assignee, § 253 
Judgment in action by assignee, § 237 
Order or decree in proceeding for accounting by 
assignee, § 275 

Order removing assignee, § 178, p. 1332 
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Review—Continued, 

Proceedings to compel payment of claim, § 348, 
p. 1408 

Proceedings to set aside assignment, § 3SG 
Revocation, § 122 

Assent of creditors, § 17, p. 1240 
Reservation of power, § 43 

Revocation of trust, discharge of assignee as hav¬ 
ing effect of, § 298 

Right of entry for breach of condition subsequent, 
transfer of by assignment, § 135 
Right to make assignment, §§ 6-8 
Rights of action, transfer of under general assign¬ 
ment, § 138 

Rights of assignee, administration of estate, § 181 
Rights of assignor, §§ 389-397, pp. 1424-1429 
Rights of creditors, §§ 299-388, pp. 1380-1424 
Rules of construction applying, § 132 
Sacrifice, assignment made with intent to prevent, 
validity of, § 87 
Salaries, 

Power of assignee to expend funds for, § 211 
Preference of claim for, § 67 
Priority of claims for, § 330 
Sale distinguished, § 4, p. 1226 
Sale of assets. 

Discretion vested in assignee, § 34, p. 1253 
Duty of assignee, § 196 • 

Fraudulent provisions for in instrument of as¬ 
signment, § 93 

Sale of property, coassignee, § 220 
Sales tax, priority as to claim for, § 329 
Satisfaction of debts, transfers as, preference by, 
§ 58 

Schedules, 

In general, § 116, pp. 1292-1295 
Annexation by consent, § 121, n. 82 
Effect of omissions from, § 89 
Property passing limited by, § 136 
Seal, release by creditor under, § 349 
Seaman’s lien for wages, priority, § 353 
Secret agreements, 

Assignee, effect on validity, § 98 
Creditors, effect on validity, § 99 
Secret fraud, admissibility of evidence in respect 
to, § 103, p. 1285, n. 91 

Secret motives or inducements, preferences, effect of, 
$ 48 

Secret reservation, effect of, § 45 
Secretary, corporation, verification of inventory by, 
§ 116, p. 1294 

Secreting assets amounting to fraud, § 97 
Secured claims, proof of without regard to security, 
§ 335 

Secured creditors. 

Exclusion of, fraudulent provision for in instru¬ 
ment of assignment, § 94 

Expenses of administration taking precedence 
over claims of, § 331 
Secured debts. 

Inclusion, § 13 
Preference of, § 63 

Secured interest passing by assignment, § 139 
Security, 

Provision requiring secured creditor to surren¬ 
der, § 30 

Release not depriving creditor of, § 349 


Security—Continued, 

Transfer by way of, preference, § 59 
Transfer for distinguished, § 4, p. 1224 
Transfers as lesulting in constructive assign¬ 
ments, § 25 
Security for costs. 

Condition precedent to action by assignee, § 224 
Nonresident, action against assignee, § 240 
Seizure of property by judicial proceedings, defense 
to action on assignee’s bond, § 405, p. 1432 
Selection, 

Assignee, § 170 

Exemption, necessity, § 391, p. 1420 
Servants, 

Assignee’s personal liability for torts committed 
by, § 215 

Empowering assignee to employ, § 34, p. 1253 
Preference of claims for wages, § 67 
Set-off, 

Action on assignee’s bond, § 405, p. 1432 
Jurisdiction of appellate court on review of or¬ 
der allowing or disallowing claim, § 323 
Right of as against assignee on account of 
purchase price of property sold, § 206 
Right of enforceable against assignee, § 157 
Setting aside assignment, §§ 374-388, pp. 1417-1424 
Compensation of assignee in case of, § 290 
Setting aside order or decree settling assignee’s ac¬ 
count, § 274 

Setting aside sale by assignee, § 209 
Setting aside settlement of assignee’s account, ac¬ 
tion to, § 297 

Settlement by assignee, §§ 256-298, pp. 1364-1380 
Several assignees, delivery to one of, § 10 
Several instruments of assignment, effect of, § 108 
Several instruments or transactions, preference op¬ 
erating as constructive assignment based on, § 20 
Shares of stock passing to assignee under assign¬ 
ment, § 140 
Sheriff, 

Failure to deliver possession of goods in hands 
of, effect of, § 100 

Fitness or eligibility to act as assignee, § 171 
Statutory requirement of making assignment to, 
§ 109 
Sheriff’s sale, 

Estoppel of assignee to question legality, § 362 
Purchase of assigned real estate at by assignee, 
§ 189 

Show cause order, proceedings to secure allowance 
of claim by, § 322 

Signature, bond of assignee, § 174, p. 1328 
Single creditor entitled to have rights recognized 
and observed, § 299 

Skill, consideration in determining amount of com¬ 
pensation of assignee, § 289 
Solvency, presumption of fraud in case of, § 103, 
p. 1284 

Solvent debtor, right to make assignment, § 8 
Special assignment, defined, § 2 

Special commissioner, fees of assignee acting as, § 
289 

Specificness, final account of assignee, § 277 
Spoliation, expenditure by assignee in protection of 
estate from, § 211 

Spouse, rights in property of passing to assignee, 
§ 141 
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Ltate, 

Parties to action on assignee’s bond payable to, 
§ 405, p. 1433 

Priority in respect to debts due to, § 329 
Statement of claim, form of, f 311, n. SO 
Status of assignee, § 181 
Statutes, 

Compliance with statutory provisions, § 9 
Filing and recording, § 118, p. 1298 
Inventory or schedule, § IIG, p. 1292 
Mode of execution, § 117, p. 1295 
Constructive assignment, § 23 
Limitations, 

Application of statutory limitations, § 164 
Time for acceptance by creditors, $ 17, p. 
1240 

Local application, § 127 
Preferences, § 47 

General creditors over statutory penalty, § 
70 

Priority of payment, §§ 328-330, pp. 1397- 
1399 

Presumption, creditors’ consent, § 17, p. 1237 
Stipulations, 

Management and distribution of estate, effect of, 
§ 34, pp. 1252-1256 

Powers, rights and liabilities of assignee, § 33 
Stock, 

Sale of property for instead of cash, § 201 
Shares of passing to assignee, § 140 
Stock exchange lieu, priority, § 360 
Stockholder, liability of assignee to assessment as, 
§ 190 

Stockholder’s assessment, provability as claim against 
estate, § 310, p. 1390 

Stoppage in transitu, right of seller in respect to 
goods purchased on credit, § 142 
Stranger to instrument, accounting by assignee to, 
§ 258 

Strict construction, § 132 

Subsequent acts, declarations, agreements or instru¬ 
ments, 

Admissibility of evidence as to subsequent acts 
and declarations on question of fraud, § 103, 
p. 1285 

Effect of subsequent acts, § 20 
Fraudulent acts, §§ 96, 97 
Subordination of subsequent conveyances or en¬ 
cumbrances to assignment, § 163 
Validation by subsequent acts, agreements or 
instruments, § 119 

Subsequently acquired property not passing to as¬ 
signee, § 154 

Subsequently discovered assets, reopening trust for 
administration of, § 167 
Substitute assignee. 

Costs in prosecuting suit begun by predecessor, 
§ 238 

Right to sue on assignee’s bond, § 405, p. 1433 
Successor, 

Assignee, 

Appointment of, § 180 
Naming in conveyance, § 109 
Right to sue on bond, § 405, p. 1433 
Trustee, reservation of right to name, § 43 
Summary motion, determination of validity of gen¬ 
eral assignment on, § 376 


Summary remedies, delinquent assignee and sure¬ 
ties, § 404 

Superior claims and liens, §§ 352-373, pp. 1410-1417 
Superseded assignment, compensation of assignee in 
case of, § 290 

Supervisory jurisdiction of court, administration of 
estate, § 184 

Supplemental assignment, effect of in case or original 
assignment void on its face, § 362 
Supplementary deed, names of creditors added by, 
§ 121, n. 81 

Supplementary proceedings. 

Continuance after assignment, § 162 
Set aside assignment, receiver, pleading, § 382 
Supplies, priority in respect to claims for, § 330 
Support, reservation of right to use proceeds for, § 40 
Surcharge against assignee, losses in management 
of estate, § 281 
Sureties and suretyship, 

Assignor’s obligation as debt within assignment, 
§ 158 

Bond of assignee, 

Conclusiveness of adjudication against, § 403 
Liability, § 398 
Qualification, § 174, p. 1328 
Regarded as contract of suretyship, § 398 
Right to compel accounting, § 258 
Contingent liability to surety, inclusion, § 13 
Creditor’s release not affecting liability of sure¬ 
ty, § 349 

Preference of sureties, § 64 
Stipulation for release of sureties, § 31, p. 1249, 
n. 73 

Transfers to indemnify as constructive assign¬ 
ments, § 26 

Surmise of fraud, insufficiency to invalidate ass: gn- 
ment, § 103, p. 1286 
Surplus, 

Liability to attachment or garnishment, § 1G2 
Partnership and individual assignments, appli¬ 
cation of, § 332 
Reservation of, § 41 

Affecting nature of transaction, § 4, p. 3227 
Validity of provision requiring release of 
claims, § 31, p. 1250 
Reversion or return to assignor, § 168 

Provision for return to assignor, necessity, 
§11 

Termination of trust, § 397 

Surplusage, recital of reasons in instrument of as¬ 
signment, § 110 

Surrender of security, validity of provision requiring, 
§ 30 

Surviving partner, 

Executor or administrator of deceased partner 
entitled to attack assignment, § 22 
Firm and individual assignment by, application 
of payment, § 332, n. 40 
Preferences by, § 72 

Suspension of business, assignments growing out of, 
§ 4, p. 1226 

Suspicion of fraud, insufficiency to invalidate assign¬ 
ment, § 103, p. 1288 
Symbolical delivery, sufficiency, § 10 
Tax collector not creditor whose assent is required, 
§ 17, p. 1238 

Tax liens, sale of property not rendered invalid by 
reason of, § 203 
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Taxes, 

Crediting assignee with money expended for, § 
28G 

Duty of assignee to list assets for taxation, § 194 
Liens for not affected by assignment, § 356 
Necessity of presenting claims for, § 312 
Preference of, § 69 

Priority in respect to claims for, § 329 
Provision directing assignee to pay, effect of, 
§ 34, p. 1252 

Telegraph, release by creditor sent by, § 349 
Tempoi-ary assignees. 

Authority of, § 221 
Right to maintain action, § 223 
Tenant, assignor remaining in possession as, effect 
of, § 100 

Tenants in common, joint exemption, § 391, p. 1425 
Termination of lease, landlord’s right not destroyed 
by tenant’s assignment, § 156, n. 11 
Termination of trust, § 164 

Reversion of property on, § 397 
Terms, 

Sale of assets, validity of provisions relating 
to, § 34, p. 1254; § 03 
Sale of property, § 201 

Terms of instrument, property passing limited by, 
§ 136 

Terras of payment, provision for, § 30 
Third persons. 

Possessory title of assignee prevailing against, 
§ 159 

Property of in hands of assignor not passing to 
assignee, § 150 

Purchase of property by assignee through, § 204, 
n. 49 

Recording of assignment not notice to, § 118, p. 
1301 

Rights and remedies of assignor against, § 393 
Time, 

Accounting by assignee, § 264 
Acknowledgment of instrument of assignment, 
§ 117, p. 1296 

Assent of creditors, § 17, p. 1239 
Delivery of property to assignee, § 10 
Execution of trust, specification in instrument 
of assignment, § 32 
Filing bond of assignee, § 174, p. 1329 
Piling of inventory and schedule, § 116, p. 1294 
Filing or recording assignment, § 118, p. 1299 
Presentation of claims, § 315 
Proceedings for removal of assignee, § 178, p. 
1331 

Sale of assets, § 199 

Validity of provisions relating to, § 34, p. 
1254 

Time of sale, provisions in instrument of assignment 
relating to, validity, § 93 
Time of taking effect, § 133 
Title, 

Assignee, § 155 
Assignor, § 390 
Passing by assignment, § 1 
Purchaser from assignee, § 208 
Successor to assignee, § 180 
Time of passing, § 133 
Transfer of, necessity, § 10 
Torts, personal liability of assignee, § 215 

6 C J.S.~100 


Tracing property or proceeds, priority as to claims 
for trust funds dependent on, § 334 
Transfer, 

Assets subsequent to assignment, effect of, § 97 
Presumption of fraud in ease of transfer of as¬ 
sets, § 103, p. 1284 
Prior to assignment, 

Effect as respects validity, § 95 
Preference by, § 53 
Title and control, necessity, § 10 
Validation of assignment invalid because of trans¬ 
fer of assets, § 119 

Transferees, preference of claims of, § 70 
Traveling expenses, credit to assignee for, § 286 
Trespass, 

Right of assignee to maintain, § 223 
Right of assignor to maintain against third per¬ 
sons, § 393 

Trial, 

Action against assignee, § 248 
Action by assignee, § 232 
Exceptions to allowance of claim, § 318 
Proceedings to enforce prior Hens, § 373 
Proceedings to set aside assignment, § 384 
Trial de novo, review of order allowing or disallow¬ 
ing claim, § 323 

Trifling omissions, property included, effect of, § 12 
Tripartite agreement, modification of, § 121, n. 80 
Trover, 

Availability as remedy against assignee, § 239 
Right of signee to maintain, § 223 
Right of assignor to maintain against third per¬ 
sons, § 393 
Trust company, 

Eligibility to act as assignee, § 171 
Surety on assignee’s bond, eligibility, § 174, p. 
1328 

Trustee process, property in hands of assignee as 
subject to, § 162 
Trusts and trustees, 

Bankruptcy trustee’s right to sue on assignee’s 
bond, § 405, p. 1433 
Creation of trust, § 1 

Essential feature, § 11 

Designation of trustee in instrument creating 
assignment, § 11 

Necessity of presenting claim in respect to trust 
fund, § 312 

Party in interest, trustee as, § 134 
Personal liability of trustee on warranty of title 
to land sold, § 205 

Preference converting property into trust fund, 

§ 47 

Priority as to claims to trust fund, § 334 
Provisions as to execution in instrument of as¬ 
signment, § 115 

Relationship of assignee and creditors, § 181 
Statute relating to trusts as applicable to as¬ 
signments, § 9 

Transfer of property to trustee with power to 
effect composition as substantially an as¬ 
signment, § 4, p. 1222 

Transfer to creditor in trust as constructive 
assignment, § 24 

Truthfulness, final account of assignee, § 277 
Unaccrued rent not probable as claim against es¬ 
tate, § 310, P..1389 

Unambiguous assignment, construction of, § 132 
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unapproved Dond, assignee, validity of, § 398 
Unauthorized payments, assignee not entitled to cred¬ 
it for, § 285 

Uncompleted contract, interest of assignor in passing 
to assignee, § 139 

Unemployed funds, interest chargeable against as¬ 
signee in case of, § 282 

Unexpired lease, bonds for cancellation of, authority 
of assignee to pay, § 211 

Unintentional omissions, property included, effect of, 
§ 12 

United States, priority in respect to claims due, § 
328 

Unknown estate, effect of failure to include, § 12 
Unliquidated claims, provability as debt against as¬ 
signed estate, § 310, p. 1388 

Unmatured claim, set-off of sum due from assignor 
at time of assignment, § 157 
Unmatured debts, preference of, § 65 
Unreasonable conditions, imposition on creditors 
against will and consent, § 30 
Unrecorded written assignment, transfers or convey¬ 
ances not affected by subsequent assignment, § 
364 

Uses, reservation to assignor of power subsequently 
to declare, effect of, § 43 

Uses of conveyance, instrument to declare, § 106 
Usurious debt, 

Inclusion of, 5 13 
Preference of, effect, § 78 

Usury, defense of in proceedings to compel payment 
of claim, § 348, p. 1406 

Vacating order or decree settling assignee’s account, 
§ 274 

Vacation, attachment or other process improperly 
levied on assigned property, § 162 
Validation, in general, § 119 
Validity, §§ 9-34, pp. 1229-1256 

Assent and acceptance by creditors, § 17 
Conditions imposed on creditors, §§ 3D, 31 
Consideration, § 15 

Constitutional and statutory provisions, § 9 
Creation of trust, § 11 
Debts included, 113 
Evidence, §§ 124-126 

Form and requisites of transfer, §§ 106-118, pp. 
1288-1302 

Formal defects, § 123 
Fraud, ante 
Governing law, § 127 
Intent, § 14 

Partial or total invalidity, § 21 
Parties, privies and creditors, validity as be¬ 
tween, § 19 

Persons who may question, § 22 
Preferences, §§ 46-81, pp. 1261-1273 
Presumption in respect to, § 124 
Property included, § 12 
Ratification, § 120 

Release, conditions imposed on creditors, § 31 
Reservations, §§ 35-45, pp. 1256-1261 
Revocation of valid assignment, § 122 
Sale of assets, § 202 
Sale of property, § 203 

Specification of time for execution of trust, § 32 
Stipulations as to management and distribution 
of estate, $ 34 


Validity—Continued, 

Stipulations as to powers, rights and liabilities 
of assignee, § 33 

Subsequent acts and transactions affecting, § 20 
Transfer of title and control, § 10 
Validation, § 119 

Valuations of property, fixing in inventory, § 116, 
p. 1293 
Variance, 

Action on assignee’s bond, § 405, p. 1433 
Description of debts in schedule and in assign¬ 
ment, § 158 

Vendor’s lien, extinguishment as against creditors 
accepting assignment, § 357 
Venue, 

Action against assignee, § 242 
Action by assignee, § 226 
Action on assignee’s bond, § 405, p. 1431 
Proceedings to set aside assignment, § 379 
Verdict, 

Action against assignee, § 251 
Action by assignee, § 235 
Verification, 

Claim against estate, § 311 
Inventory and schedule, § 116, p. 1293 
Vested interest, creditors, § 155 
Void chattel mortgage, provability of claim as gen¬ 
eral creditor, § 310, p. 1390 
Void preference, return of money paid under, § 351 
Voluntary assignments, 

Composition with creditors distinguished, § 4, 

p. 1222 

History and origin, § 5 
Right to make, §§ 6-8 
Wages, 

Power of assignee to expend funds for, § 211 
Preference of claim for, § 67 
Priority of claims for, § 330 
Waiver, 

Exemption to which assignor is entitled, § 391, 
p. 1425 

Fraud, creditor’s right of, § 105 
Landlord’s lien, consent to sale of property, § 355 
Mechanic’s lien, acceptance of dividend, § 358 
Objections to assignee’s sale by purchaser, § 208 
Prior liens or rights, § 366 
Priority in respect to claims due United States, 
§ 328 

Security, acceptance by creditors as, § 17, p. 1240 
Wanton neglect, limitation of liability of assignee, 
effect of, § 33 
Waste, 

Ground for removal of assignee, § 178, p. 1330 
Personal liability of assignee for, { 217 
Weight and sufficiency of evidence, 

Action against assignee, § 247 
Action by assignee, § 231 

Assignment and validity thereof in general, § 126 
Fraud in assignment, § 103, p. 1286 
Wholesale, validity of provisions authorizing assignee 
to sell property at, § 34, p. 1254 
Wife, 

Assignment of community property without ac¬ 
quiescence of husband, § 7 
Preference of, § 51 

Wife’s property, rights of assignor in passing to as¬ 
signee, S 141 
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Will, trustee appointed under, right to make assign¬ 
ment, § 7 

Willful misconduct, assignee forfeiting right to com¬ 
pensation by, § 291 
Withdrawal, 

Assent of creditors, § 17, p. 1240 
Assets prior to assignment, effect of, § 95 
Assets subsequent to assignment, effect of, § 97 
Partnership, fraud in respect to withdrawals by 
partners, § 102 

Presumption of fraud in case of withdrawal of 
assets, § 103, p. 1284 


Withdrawal—Continued, 

Removal of assignee on ground of withdrawal of 
money, § 178, p. 1330 

Validation of assignment invalid because of with¬ 
drawal of assets, § 119 
Witnesses, 

Deed of assignment, number of, § 117, p. 1296 
Examination of in aid of assignment, § 304 
Writing, 

Acceptance by assignee in, § 16 
Necessity of, § 107 

Wrongful appropriation of property by assignee, 
measure of damages for, § 218 


End of Volumb 
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